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BiKD   9.   AjfSRBW.  (a.) 


TVodtce — AfpmU — Oaae  in  ike  general  liti'^AppUca'' 
tion/or  poftponemenf — Sufflcieni  recuon. 

An  appUcaUon  to  po$tpone  the  hearing  of  an  appeal 
wkeek  is  in  tte  gtntral  2tM^  though  made  with  the  caneent 
ofattparUee^  will  not  he  granted  cu  a  matter  of  eoune. 
The  court  reguiree  eome  euffieient  reason  for  the  poet^ 
?  to  he  shown.  The  /act  that  negotiaiiom  with 
to  edUtment  of  the  appeal  are  pending  i$  euch 

Molioo. 

Thk  CMM  stood  third  ia  the  general  list  of  appeals 
for  ^eae  aittinga,  but  was  not  in  the  cause  list  of  the 
daj  (the  84th  of  October). 

F.  T,  Predter^  with  the  consent  of  all  parties  to  the 

actkm,  mored  on  the  first  day  of  the  sittings  (24th  of 

OctaJbcfr)  that  the  appeal  mif^ht  be  postponed  for  three 

the  ground  that  certain  witnesses,   whose 

would  probably  have  to  be  taken  orally, 

would  hsfe  to  come  up  from  Wales,  and  that  the  soli- 

rxtor  of  one  oi  the  parties  was  at  present  abroad. 

Oonvnr,  LJ^ — ^It  ia  a  great  mistake  to  suppose  that 
ma  mppHeetion  for  the  postponement  of  the  hearing  of 
•■  ■ppeal  in  the  list,  made  with  the  consent  of  all 
partiei,  will  be  granted  as  a  matter  of  course.  Parties 
eaoBoi  be  allowed  to  settle  the  list  for  tbemselTes. 
Appeals  most  come  on  for  bearing  in  their  due  ooorse 
wnleaa  a  snAeient  reason  is  shown  to  the  court  for  post- 
poDiiiff  them.  If  parties  deiire  that  their  oases  should 
not  come  oa  hi  their  regular  turn  they  must  apply  to  the 
cosizt  aad  show  the  ooort  soificient  reason  for  granting 
the  applieatioa.  Ko  snlBdent  cause  has  been  shown 
hese,  and  the  application  must,  therefore,  be  refused, 

laxDiiST  and  Lorss,  Ij.JJ.,  concurred. 

Midtoia,  E.  P.  CM;  F.  Thomas. 

NofB. — Babaeqnently  an  application  made  in  another 
eanaafotthe  poatponement  of  an  appeal  appearing  in 
the  geneial  list,  though  not  in  the  cause  list  of  the  day, 
was  gnated,  coonael  stating  that  the  postponement  was 
a^Bghtwitha  view  to  enable  the  parties  to  complete 
tatma  d  arrangement  then  in  progress  for  the  purpose 
of  settliag  the  matter  in  dispute. 

(t.)  Repotttd  by  M.  J.  Blakb,  Erq.,  BdrriMtvr-iit-Law. 


From  Chan.  Dl?.  June  25,  27,  28, 

Shxppabd  v.  ScurpE,  Puvjattb,  '  akd  Delhi  Bail- 
wax  Co.  (a.) 

Railway  company — Purchaee  of  undertaking  hy  Govern* 
ment — Fully  paid-up  itock^Shares  partly  paid  up'" 
Division  of  purchase-money. 

The  capital  of  the  Seinde^  Panfauh,  and  Delhi  Bail- 
way  Go,  eomprieed  stock  coneieting  of  £20  shares  which 
had  heen  fully  paid  up,  and  of  £20  ehares  upon  which 
£5  only  had  been  paid.  The  company  had,  under  the 
Act  incorporating  it,  power  to  call  up  the  amount  unpaid 
on  the  ihareSf  but  had  never  done  so. 

The  Oovemment  of  India  purchated  the  undertaking 
of  the  company  under  statutory  provi$ion$,  and  this 
action  was  brought  to  determine  the  manner  in  which 
the  purchase-money  woe  to  he  distribnted  amongtt  the 
stockhotdere  and  thareholdere  reepectively. 

Dividends  were  payable  to  the  ehareholders  in  accord' 
anoe  with  the  provisions  of  the  120<A  section  of  the 
Companies  Clauses  Consolidation  Act,  which  was  incor" 
porated  in  the  Acts  governing  the  company. 

Held,  that  the  holders  of  partly -paid  sJiares  and 
holders  of  stock  were  entitled  to  have  the  purcJiase-money 
divided  between  them  rateably  in  proportion  to  the 
amounts  paid  by  them  respectively,  so  tliat  each  Tiolder  of 
£20  s(oc£  wotUd  receive  four  times  as  much  as  eaeh 
holder  of  a  £20  s?Mre  on  which  £5  Iwd  been  paid. 

Somrs  V.  Ourrie,  I  K.  A  J.  605,  considered. 

Decision  of  Kekewich,  J.  (85  W,  B,  516).  affirmed. 

Appeal  from  a  decision  of  Kekewich,  J.,  reported  85 
W.  B.  516. 

The  facts  fully  appear  from  the  report  in  the  court 
below. 

^f^^^f  Q»C.,  B,  8.  Wright,  and  C.  A.  Beeve,  for  the 
appellant. 

Sir  Horace  Davey,  Q,C,,  Barber,  Q,C,,  and  Ingle 
Joyce,  for  the  respondents. 

The  arguments  and  cases  referred  to  were  the^ame  as 
in  the  court  below. 

June  28. — Cotton,  L.  J. — The  question  has  been  argued 
at  great  length,  but  its  determination  does  not  depend 
on  what  ought  to  be  done  in  the  case  of  the  winding  up 
of  a  company.  The  only  winding  up  here  is  under  the 
Scinde,  Pnnjaub,  and  Delhi  Railway  Purchase  Act, 
1886,  and  that  Act  cannot  be  used  by  the  appellant  in 

(o.)  Reported  by  W.  Iyimbt  Cook,  Esq.,  Barrister-at- 
Law. 
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support  of  his  contention  that  the  same  rales  are  to  apply 
here  as  in  the  case  of  an  ordinary  winding  np. 

The  only  question  we  have  to  consider  is  whether  the 
directors  are  right  in  the  division  they  propose  of  the 
purchase- money  received  from  the  Secretary  of  State 
for  India.  The  plaintiff  claims  that,  as  between  the 
holders  of  the  partly  paid-up  shares  (£20  shares  with  £5 
per  share  paid  up)  and  the  holders  of  stock  of  the 
defendant  company,  the  purchase-money  ought  to  be 
distributed  upon  the  principle  that  the  holders  of  stock 
were  flsst  entitled  to  receiTC  seventy-five  per  cent,  of  the 
amount  of  their  stock,  and  that  the  balance  of  the  pur- 
chase-money  was  then  distributable  amongst  th^ 
holders  of  partly -paid  up  shares  and  the  holders  of  the 
stock  equally,  upon  the  footing  that  five  shares  of  £20 
each  were  equivalent  to  £100  stock. 

In  the  present  case  the  fund  which  is  to  be  divided 
is  more  than  enough  to  provide  for  the  payment  of 
the  subscribed  capital,  and  the  plaintiff  asks  that  £15 
paid  by  each  stockholder  in  respect  of  each  sum  of 
£20  stock  held  by  him  in  excess  of  the  £5  paid  up  by 
each  shareholder  in  respect  of  each  £20  share  should  be 
repaid  to  each  stockholder,  and  that  after  such  payment 
the  residue  should  be  divided  equally  between  the 
stockholders  and  shareholders.  The  question  is  whether 
that  contention  is  right.  There  is  no  contract  here 
expressly  and  directly  dealing  with  the  division  of  this 
fund.  If  there  was  we  should  have  to  consider  it.  And 
althoagh  it  is  material  to  consider  section  120  of  the 
Compauies  Clauses  Consolidation  Act,  1845,  that  sectioa 
applies  to  declaration  of  dividends,  and  does  not  apply 
to  dealings  with  surplus  capital. 

Is  there  any  decision  which  helps  the  plaintiff  in  his 
contention?  No  case  was  cited  on  his  behalf  which 
helps  him.  Cases  were  cited  arising  in  the  winding  up 
of  companies,  but  they  were  oases  in  which  a  loss  had 
been  incurred,  and  different  considerations  apply  in  such 
coBeB  from  those  which  apply  here,  because  there  the 
parties  who  had  not  paid  up  were  liable  to  pay  up  in 
order  to  make  the  losses  of  the  shareholders  equal. 

In  the  present  oase«  at  the  time  when  the  Secretary  of 
State  gave  notice  of  his  intention  to  purchase  the 
undertaking  and  at  the  time  when  that  notice  expired 
no  calls  could  have  been  made.  It  is  obvious  that  the 
Secretary  of  State  had  power  to  regulate  the  making  of 
calls,  and  it  is  obvious  that  when  he  gave  notice  to 
purchase  the  undertaking  he  would  not  have  allowed 
further  calls  to  be  made  so  as  to  increase  the  amount  of 
the  pnrchase.money  which  would  have  to  be  paid.  As 
to  the  case  of  Somea  v.  Ourrie,  1  K.  &  J.  605,  3 
W.  R.  Dig.  76,  which  has  been  referred  to,  I  woo  Id 
rather  not  rely  upon  it  in  the  present  case,  as  the  decision 
turned  so  much  upon  the  facts  of  the  case,  but  it 
certainly  is  a  decision  which  in  no  way  assists  the 
plaintilf  s  contention. 

In  dealing  with  the  case  before  us  it  may  be  well  to 
know  what  would  be  the  rule  in  the  case  of  an  ordinary 
partnership.  In  my  opinion  the  rule  is  not  that  which 
is  contended  for  on  behalf  of  the  plaintiff.  I  think  the 
general  rule  is  that,  after  providing  for  the  capital  at 
the  credit  of  each  partner,  the  surplus  assets  should  be 
distributed  in  the  proportions  in  which  the  capital  has 
been  contributed  by  the  partners.  That  view  is  sup- 
ported by  Binney  v.  MfOriCt  12  App.  Cas.  160,  35 
W.  R.  Dig.  143,  and  is  in  accordance  with  the  pro- 
position laid  down  in  Lindley  en  Partnership,  4tji  ed., 
p.  679. 

Now,  as  there  is  no  express  contract  here  we  must 
consider  what,  in  accordance  with  the  trao  principles  of 
equity,  the  division  of  this  fund  ought  to  be.  The 
directors  say  that  the  division  ought  to  be  in  proportion 
to  the  capital  paid  np.  The  plaintiff  says  that  after  the 
stockholdera  have  been  paid  the  excess  of  payments  made 
by  tbem  over  the  amounts  paid  by  the  shareholders  the 
surplus  ought  to  be  divided  in  proportion  to  the  nominal 


capital.  Which  of  thess  contentions  U  right  ?  I 
think  the  plaintiff's  contention  is  wrong.  We  most 
look  at  the  particular  circumstances  of  this  partical&t 
case  to  see  under  what  circumstances  the  piainfcifl 
and  the  other  shareholders  took  the  shares  and  what 
is  right  to  bo  done  with  the  surplus  moneys.  The 
shares  were  issued  in  October,  1870.  Previously  to 
tbat  by  the  Scinde  Railway  Co.'s  Amalgamation  Aot^ 
1869,  which  also  incorporated  the  Companies  daussi 
Consolidation  Act,  provision  was  made  for  amalgamating 
varioas  undertakings  of  the  aompany  and  enabling  ths 
company  to  issue  consolidated  stock  in  lieu  of  shares,  aii& 
to  contract  with  the  Government  of  India  for  the  sale  to 
them  of  the  company's  property. 

Before  the  plaintiff  entered  into  or  became  a  member 
of  the  company  there  was  a  contract  for  amalgamation, 
which  contained  a  provision  as  to  the  purchase  of  the 
company's  property  by  the  Secretary  of  State.  It  has 
been  contended  that  if  that  affected  the  rights  of  share- 
holders it  was  ultra  virea.  In  my  opinion  that  conten- 
tion is  wrong.  There  being  no  express  contract  here 
the  plaintiff  must  be  taken  to  have  come  in  with  notice 
of  this  agreement  that  the  Secretary  of  State  might  par- 
chase  the  property.  And  when  new  shares  were  issued 
in  .October,  1870,  an  option  was  given  tp  subscribers  to 
pay  in  full  and  take  stock  or  to  pay  only  £5  on  each 
share  and  remain  liable  for  the  remaining  £15  when 
called  up.  And  this  option  remained  open  until  Feb- 
ruary in  the  following  year.  The  plaintiff  did  not  think 
right  to  avail  himself  of  this  option ;  he  only  paid  £5 
per  share,  but  he  knew  his  liability  and  also  that  calls 
only  could  be  made  if  sanctioned  by  the  Secretary  of 
State.  Ought  we,  then,  in  the  special  circumstances  of 
this  case,  to  say  that  the  liability  ia  to  stand  as  if  the 
money  had  been  fully  paid  up  P  In  my  opinion  we  have 
suf&cient  here  to  show  that  the  proper  rule  ia  eqoi^  is 
not  that  contended  for  by  the  plaintiff  and  that  Ual^tj 
does  not  equal  payment.  The  payment  of  dividends 
was  not  to  be  in  accordance  with  the  nominal  liabiAity, 
but  on  the  amount  actuality  paid,  as  the  plaintiff  knew, 
and  the  liability  was  not  to  be  considered  as  equivalent 
to  payment.  The  payment  on  the  shares  and  not  the 
liability  on  them  was  what  was  to  be  regarded  in  ascer- 
taining the  piioe  to  be  paid  by  the  Secretary  of  State 
for  the  property  of  the  company. 

If  an  estate  is  sold  and  the  purchase-money  is  divided, 
any  person  who  has  advanced  money  for  the  original 
purchase  of  it  would  obviously  be  entitled  to  a  share  ol 
promts  proportionate  to  the  amount  he  advanced. 

In  my  opinion  the  division  proposed  by  the  directors 
is  right,  and  the  appeal  must  be  dUismisaed* 

BowEHT,  L.J.— I  am  of  the  same  opinion.  The  ques- 
tion seeems  to  me  to  turn  on  a  simple  ground,  thongh 
the  case  is  not  an  easy  one.  We  must  first  take  ease  to 
see  out  of  what  the  rights  of  the  parties  spiingp  and  aa 
soon  as  we  have  seen  from  what  the  rights  soise  we 
must  then  apply  the  rules  of  equity.  The  gxoftt  part  of 
the  plaintiff's  argument  was  based  on  the  asaamption 
that  this  was  a  case  of  a  winding  up  of  a  company  ;  bat 
when  we  examine  the  law  we  find  that  it  is  not  a  caae 
of  winding  up  in  its  strict  sense.  The  righta  of  th< 
parties  were  settled  by  the  Act  of  1886.  Neither  i« 
this  a  esse  of  a  dissolution  of  partnership.  There  ia  oc 
light  arising  out  of  any  contract  at  all,  and  the  plaiatil 
does  not  come  here  to  claim  the  distribution  of  the  fane 
under  any  contract.  The  distribution  does  not  arifte  ou< 
of  any  contract,  and  the  equity  we  have  to  apply  is  m» 
the  consequence  of  any  contract.  The  plaintilE  aeeks  tc 
prevent  the  distribution  of  the  fund  in  a  partioalac  waj 
Thife  is  a  case  of  the  distribution  of  a  fund,  not  be 
cause  of  any  contract  for  distribution,  but  beoaasa 
under  the  circumstances,  everyone  is  intereated  i 
having  it  distributed,  and  what  we  have  to  cooaider  i 
\  whether  the  proposed  method  of  distribution  is  eqaitabl 
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Of  not.     We  luiT8  first  to  oonnder  iriiat  Is  the  dtaation. 

Here  we  baire  a  eompany  which  has  been  tcinied  into  a 

epeeial  kind  of  thing,  and  which  has  made  arrangements 

to  seU  itwif  bodflj.     Bj  the  Act  of  1869,  s.  21,  and 

the  agreement  made  tberennder  in  1870  with  the  Score - 

twjr  of  Stale,  he  was  to  have  the  option  of  taking  over 

the  whole  conecrn  upon  payment  of  a  sam  equal  to  the 

value  in  the  markot  of  its  stocks  and  shares.     At  the 

tine  when  theplalntifE  took  these  shares  he  had  foil 

woUee  of  thii  sgreement,  and  he  knew  that  if  the  Secre- 

tazy  of  Scile  gave  notice  that  he  wonld  purchase  the 

ooBean  tbeparehase- money  would  be  asseised  in  a  par* 

tiealar  esy.    Under  these  circumstances  what  value  is 

to  bsallMdMid  to  the  liabiUty  to  pay  calls  ? 

Gadrr  these  partiealar  drcnmstances  the  provisions  of 

•ediaB  120  of  tbe  Companies  Olautei  Act  as  to  the 

Unmotk  of  profits  have  to  be  considered.    Is  there  any- 

tUag  inequitable  in  the  way  the  dirsctora  propose  to 

<lnide  this  fond  f     That  can  be  answered  in  one  way 

esily  acecxding  to  common  sense.     If  the  fund  be  pro- 

doced  by  unequal  contributions  there  can  be  nothing 

iaequitable  in  the  division  being  on  the  same  footing. 

Was  the  sum  prodaoed  in  any  way  by  tbe  liability  to  pay 

ealls?     That  is  a  question  of  fact,  and  I  am  satisfied 

that  the  liability  to  pay  calls  was  in  no  way  an  element 

in  the  piodueCion  of  this  purohaae-money.      It  in  no 

way  enUred  into  the  prodnation  of  the  profits  of  the 

company.    It  was  not  so  treated  in  the  agreement.     It 

«  ssld  we  meat  not  look  at  the  agreement.     I  do  not 

agree  with  that;  the  plaintiiC  had  notice  of  it  whep 

he  pOTohased  the  iliares. 

Stoos  1^0  it  Is  admitted  that  there  was  no  sob- 
ftatitml  flfcancc  of  further  calls  being  made,  and  after 
Jfiaieb,  1885,  when  the  Secretary  of  State  gave  notice 
to  purdiaee,  no  calb  could  be  made.  That  being  so,  as 
a  matter  of  fact  this  purchase-money  was  not  tbe 
nsalt  of  the  liability  to  pay  calls,  but  was  produced  by 
the  OMmey  actually  paid.  I  do  not  rely  on  8imhe$  y« 
Cmrrie^  beeaose  I  think  that  caee  probably  tarns,  on  the 
view  which  the  Yioe-Ohancellor  took  of  the  facta. 

FuT,  Lb  J. — ^I  am  of  the  same  opinion.    The  question 

aiiass  en  the  sale  of  a  whole  undertaking.    At  the  time  of 

the   sale   the    property  of    the  company  consisted  of 

by    stockholders  and   shareholders;    the 

coasiBted    of    £11,010,160    stock    and    14,882 

ahaxsi  of  £20  each,  on  which  £5  only  had  been  paid. 

Thsie  wm  no   money  owing  on  debentares  or  loans. 

AfUi  the  sale  the  produce  must  be  diatributed,  because 

then  was  no  reason  for  keeping  the  money  together.     I 

thiak  there  was  no  express  agreement  as  to  the  disfri- 

bmboBj  and  no  statutory  provision  exists.    It  seems  to  me 

that  we  have  a  simple  case  of  property  resulting  from 

contributions,    and    the    question    is.    What 

i  appliea  ?    Now  it  is  obvious  that  the  distribu- 

i  must  be  an  equal  one.     But  equality  according  to 

what?    It  cannot  be  by  counting  the  heads  of  the 

ilsclAoldats  and  shareholders.    It  can  only  be  according 

to  coatiibuttons    of    those    who    have   produced  the 

fnpcity.      It  seems   to  me  that,  in  this    case,    dis- 

MMbon  must  be  proportionate  to  contribution.    But 

^is  uadj  auppoae  the  property  to  have  been  produced 

Mi  by  unequal  contributions  but  by  unequal  liabilities 

^n,  the  proceeds  must  therefore  be  difitributed  accord - 

*y»the  unequal  Uabilitiea.  I  agree  that  in  tliat  case  tbe 

~       t  must  be  guided  by  the  amount  of  liabilities. 

i  that  in  this  case  the  assumption  of  liability  by 

i  has  not  in  any  way  produced  the  property, 

^  that  it  cannot  be  said  that  capital  has,'  in  the  least, 

by  the  Uability.    But  if  it  were  other- 

vbs^sad  the  property  was    produced  partly  by  con« 

Mations    and    partly  by  liabiUty,    how    would  dis« 

trihutioa  have  to    be  made  P     I  say  that  renders  it 

MCtesaiy  to  look  at  the  constitution  of  the  company. 

Ihatk  I  tUafc,  iMMaiitatcs  the  introduction   into  the 


constitutioa  of  the  company  of  the  mode  in  which  the 
company  had  agreed  to  sell  to  the  Secretory  of  State. 
The  constitution  of  the  company  says  that  everything 
in  the  way  of  good  things  is  to  go  according  to  the 
money  paid,  and  not  according  to  the  money  subscribed 
but  not  paid.  By  the  Act  payment  goes  for  everything, 
liability  for  nothing.  The  moment  that  notice  was 
given  by  the  Secretary  of  Stote  of  his  intention  to  pur- 
chase no  further  calls  could  be  madsi  and,  therefore, 
the  liability  to  pay  was  of  no  moment. 

Then  another  objeotion  was  raised.  It  was  said  that 
it  was  raasonable  and  proper  that  the  property  ahould 
be  distributed  in  the  way  that  losses  are  to  be  borne.  I 
think  that  would  be  unjust  here,  because  profit  and  loss 
according  to  my  view  do  not  run  together. 

In  my  judgment  the  surplus  must  be  regarded  as  a 
sum  paid  in  the  expectotion  of  future  profit  and  there- 
fore it  should  follow  the  same  line  as  profita.  Here  the 
profit  was  eetimated  on  the  amount  paid,  and  npt  on  the 
amount  subscribed. 

I  agree  with  the  other  Lords  Justices  that  the  oases 
cited  do  not  decide  this  case. 

Appeal  dismiiied. 

Solicitors  for  the  appellant,  Trinderi  &  Romer, 

Solidtora  for  the  respondents,  HoUanUf  £km,  S 
Ooward. 


From  Ghan.  Biv . 


March  8. 


Helmobe  v.  Smith.  (No.  2)  (a.) 

Parinership — Judgment  againtt  one  partner'-^EiBeeuiion 
hy  eheriff'-JHBeolviUm — Purchoie  of  interest  hy  other 
partner-^Payment  out  of  partnerehip  aueti-^llietting 
cuidejale. 

Under  a  Judgment  against  one  of  two  partnerif  the 
eheriff  at  a  $ale  by  auction  sold  hie  intereet  in  the  part- 
uerehip  to  the  oi?ier  partner^  and  executed  an  anignment 
of  it  to  him.  The  purchaee-money  was  paid  by  the 
partner  out  of  the  partnerehip  aatets. 

Beldf  that  the  sale  must  be  set  aeide. 

Held,  dUo,  that,  under  these  oireumstances,  there  was 
no  dissolution  of  the  partnership. 

Whether  there  would  Tiave  been  a  dissolution  of  the 
partnership  if  the  partner  hctd  paid  the  purchate^money 
out  of  hie  own  money,  qu»re. 

A  sheriff  under  a  fl.  fa.  can  oniy  sell  such  assets  of  a 
firm  as  are  seisuMe,  nof  book  debts  or  goodwill. 

Decision  of  Baoon,  Y.O.,  affirmed. 

Appeal  from  a  decieion  of  Baon,  V.G. 

Tbe  case  has  been  reported  on  another  point,  35  W.  B. 
157,  35Ch.D.  449. 

In  December  1881,  the  plaintiff,  who  carried  on 
business  in  co-partnership  with  the  defendant  as  coal 
merobants,  in  tbe  name  of  Helmore  &  Smith,  became 
temporarily  deranged  in  mind,  and  was  confined  in 
Bethlehem  Hospital.  In  April,  1882,  he  was  discharged 
from  the  hospital. 

Tbe  plaintiff  at  tbe  time  of  his  confinement  in  the 
hospital  was  plaintiff  in  three  actions  then  pending,  but 
owing  to  bis  state  of  Jiealth  they  were  abandoned 
and  judgment  was  allowed  to  go  against  him  by  default. 
About  £86  was  required  to  satisfy  the  judgments. 

On  tbe  15th  of  Maroh  the  sheriff  levied  execution  on 
the  judgments  upon  the  plaintiff's  **  chattel  interest "  in 
the  goodwill  and  effects  of  the  partnership  business. 

On  the  24th  of  Maroh  this  interest  was  sold  by  the 
sheriff  by  auction  to  the  defendant  for  £125,  and  on  the 

<a.)  Beported  by  W.  Ivikbt  Goox,  Esq.,  Barrister-at- 
Law. 
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30th  of  March,  1882,  tax  assignment  thereof  to  the 
defendant  was  executed  hy  the  sberffi.  The  defendant 
thereupon  changed  the  name  of  the  firm,  maintaining 
that  tbe  paitnership  had  been  disiolved  and  that  the 
plaintifE  had  no  further  interest  in  it. 

The  plaintiff,  on  the  other  hand,  alleged  that  the 
purchase  was  void  on  the  ground  that  the  JS125  paid  by 
the  defendant  for  the  plaintiff's  interest  in  the  partner- 
ship was  a  totally  inadequate  sum,  and  that  it  was  in 
fact  worth  £2,500,  and  that  the  defendant  had  taken 
advantage  of  the  plaintiff's  illness  and  absence  to 
purchase  the  interest  at  an  inadequate  price  and  to 
secure  it  for  his  own  benefit. 

This  action  was  accordingly  brought  by  the  plaintiff 
claiming  (1)  a  declaration  Uiat  the  purchase  by  the 
defendant  of  the  plaintiff's  share  and  interest  in  tbe 
partnership  business  was  a  purchase  by  him  as  trustee  for 
the  plaintiff ;  or  (in  the  alternative)  a  declaration  that 
the  purchase  was  fraudulent  and  void  as  against  the 
plaintiff  and  ought  to  be  set  aside,  and  the  deed  of  the 
30th  of  March,  1882,  delivered  up  to  be  cancelled ;  or  a 
declaration  that  in  any  event  the  plaintiff's  share  did 
not  pass  by  the  sale  and  assignment  by  the  sheriff ;  (2) 
a  declaration  that,  notwithstanding  the  said  transaction, 
the  defendant  remained  and  was  partner  with  the 
plaintiff  in  the  business;  a  dissolution  of  the  partner- 
ship as  front  the  date  of  the  writ;  and  the  usual 
accounts  and  other  relief  incidental  to  a  partnership 
action. 

It  was  admitted  by  the  defendant  in  evidence  that 
the  £12?  was  paid  to  the  sheriff  out  of  money  standing 
to  the  credit  of  the  partnership. 

On  the  8th  of  November,  1886,  Bacon,  V.O.,  held 
that  the  sale  by  the  sheriff  was  inoperative,  and  must 
be  set  aside ;  and  that,  notwithstanding  the  purchase, 
tbe  defendant  remained  a  partner  with  the  plaintiff,  and 
that  the  paitnership  must  be  dissolved  as  from  the  date 
of  the  Judgment,  and  the  ordinary  partnership  accounts 
taken. 

The  defendant  appealed. 

Bighy,  Q,C.,  and  G.  Henderson,  for  the  appellant.«- 
The  partnership  was  dissolved  by  the  seizure  and  sale  by 
the  sheriff  of  the  plaintiff's  interest.  [Cotton,  L.  J. — I 
suppose,  beyond  doubt,  a  sale  to  a  stranger  would 
operate  as  a  dissolution.]  Yes,  that  would  be  so :  Skipp 
V.  Eartvood,  2  Swans.  586,  n. ;  Aspinali  v.  London  and 
North' Weitem  Railvoay  Oo.,  1  W.  B.  518,  11  Hare, 
326  ;  Hahershon  v.  Blurton^  1  De  G.  &  8m.  121.  As  to 
payment  by  the  defendant  out  of  the  partnership  assets, 
vhe  defendant  intended  to  purchase  the  plaintiifs 
interest  with  his  own  money,  and  sf  ter  the  sale  he  might 
well  have  supposed  himself  to  be  owner  of  the  whole 
business,  including  the  money  at  the  bank.  [Lindlvt, 
L.J.— The  sheriff  obviously  purported  to  seize  more  than 
he  could  under  a  fi,  /a.]  That  may  be  so.  He  can 
only  convey  what  he  has  a  right  to  seize. 

Millar,  Q.(7.,  Oswald,  and  Emanuel,  for  the  plaintiff, 
were  not  called  upon. 

Cotton,  L.J. — This  is  an  appeal  from  a  judgment  of 
Bacon,  V.O.  The  plaintiff  and  the  defendant  were  carry- 
ing on  business  in  paitnership  together,  when  un- 
fortunate circumstances  connected  with  the  health  of 
the  plaintiff  necessitated  his  being  under  confinement 
for  a  time.  He  seems  to  have  brought  various  actions, 
which  were  not  prosecuted  by  him,  and  the  defendants 
in  these  actions  obtained  Judgment  against  him  for  the 
costs  of  these  actions.  On  these  judgments  the  defend- 
ants issued  writs  of  execution  ;  the  writs  were  placed  in 
the  hands  of  the  sheriff,  and  tbe  sheriff  seized  chattels 
belonging  to  the  partnership.  That  being  so,  tbe 
defendant  bought  from  the  sheriff  the  interest  of  the 
plaintiff  in  a  great  deal  more  than  the  chattels  seized,  fox 
he  bought  the  share  and  interest  of  the  plaintiff  in  the 


partnership;  and  this  was  assigned  to  him  as  well  as 
the  interest  of  the  plaintiff  in  the  chattels  which  were 
seized. 

Now  I  do  not  think  that  it  would  be  right  in  this 
case — certainly  not  without  hearing  further  argument— 
to  lay  down  general  principles  or  rules  aa  to  the  rights 
of  the  solvent  partner,  or  as  to  the  right  of  a  stranger 
purchasing  from  the  sheriff  under  such  circumstances. 
To  my  mind  the  case  is  to  be  decided  against  the  defends 
ant,  on  the  ground  that  he  did  not  buy  these  goods  witii 
his  own  money.  I  will  assume— and  it  is  only  aasun* 
ing,  for  we  have  not  heard  the  plaintiff  here — that  the 
defendant,  when  he  paid  for  what  he  bought  from 
the  sheriff,  thought  he  would  become  entitled  to  the 
whole  of  the  partnership  property,  including  the  balance 
at  the  bankers;  but,  in  fact,  he  paid  the  pnrehase* 
money  out  of  the  banking  account  of  the  partneiahip ; 
therefore,  notwithstanding  the  seizure  by  the  sheriff,  the 
plaintiff  would  be  entitled  to  have  an  account.  The 
defendant  bought  with  part  of  the  partnership  property, 
subject  to  such  rights  of  account  as  there  might  be  be- 
tween the  plaintiff  and  the  defendant;  and,  in  my 
opinion,  that  being  so,  he  cannot  insist  that  he  bought 
for  himself  so  as  to  prevent  the  plaintiff  from  betog 
considered  as  still  a  partner  in  the  business,  on  ths 
ground  that  the  purchase  from  the  sheriff  was  of  thst 
which  the  sheriff  had  a  right  to  seizs.  It  was  said  thst 
the  defendant  intended  to  buy  toi  himself,  and  that  he 
thought  what  he  was  paying  was  his  own  money.  I 
will  assume  that  he  did  :  but  did  not  he  do  so  under  a  mis« 
take  of  fact  P  He  knew  this  was  a  partnership  banking 
account ;  and  the  mere  fact  that  an  opinion  was  enter- 
tained by  him  (if  it  was)  that  the  assignment  by  the 
sheriff  had  given  him  a  right  to  consider  the  banUog 
account  as  his  own  will  not  make  the  money  his  if  in 
fact  it  was  not.  Tbe  mere  mistake  in  Uw  will  not 
excuse  or  alter  the  effect  of  what  he  has  done.  Un- 
doubtedly, if  there  is  a  seizure  of  partnership  effects  by 
the  sheriff  under  an  execution  against  one  of  the 
partners,  and  a  purchase  by  a  stranger,  that  is  a  dis- 
solution of  the  partnership. 

I  give  no  opinion  as  to  what  would  have  been  the  result 
if  the  co-partner,  the  defendant,  had  in  fact  bought 
with  his  own  money ;  but,  as  a  fact,  that  which  he  took 
was  not  his  own  money,  but  the  money  of  himself  and 
his  partner,  subject  to  the  partnership  account.  In 
my  opinion  it  would  be  wrong  to  say  that  by  the 
seizure  and  purchase  by  him  he  had  made  himself  owner 
of  the  plaintitFs  interest  in  the  partnership,  so  that 
after  that  time  he  could  carry  on  this  business  treating 
himself  as  solely  and  absolutely  entitled  to  the  partner^ 
ship  business.  The  account  must  be  taken,  and  in  ttie 
account  tbe  sum  paid  will  have  to  be  charged  to  the 
plaintiff.  That  is  a  very  different  thing  from  the  con- 
tention urged  by  Mr.  Rigby,  that  from  the  time  of  the 
sale  by  the  sheriff  and  purchase  by  the  defendant  the 
defendant  was  the  sole  owner  of  the  business,  sabject 
to  any  rights  of  taking  the  accounts  which  the  plaintiff 
might  have.  In  my  opinion,  although  it  would  be  ri^ht  to 
correct  the  mere  date  in  the  Yice-Ohancellor's  Judgment 
by  saying  that  the  dissolution  and  end  of  the  partnership 
took  place  on  the  1st  of  April,  1886,  according  to>  the 
provision  in  the  articles,  that  is  no  material  alteration* 
The  decree  of  the  Vice-Ohancellor  must  be  affirmed,  and 
the  appeal  must  be  dismissed,  with  costs. 

LnruLXT,  L.J. — I  am  of  the  same  opinion.  In  giving 
my  reasons  I  may  say  that  the  subject  involved  is  one 
which  I  have  frequently  studied  for  mora  than  twenty 
years,  and  I  know  the  difflcnldes  surrounding  it  Bat 
in  this  case  no  difficulty  arises.  A  writ  of  %  fa.  waa 
issued  against  one  of  two  partners  in  the  bnsineee  of 
coal  merchants.  Let  us  consider  what  the  sheriff  eoald 
do  under  that  fi*  fa.  He  could  seize  all  such  of  the 
assets  of  the  firm  as  are  fdiable  nnder  a  /f .  /a.,  bat  he 
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Ik  mm  OAMMaum  jmd  Willi. 


HlQK  OOUBT. 


aBBUnoft  Misa  bookdebto  or  goodwill.    Th^fi.  fii.  doeo 

Bot  tODcIi  soeh  things ;  and  it  is  a  mistake,  and  a  verj 

mioBf  nistake,  Co  an|^poee  that  when  the  sherifl;  under 

a  MfNfato  ezecvtlon  agalnat  one  of  MTeral  partnem, 

MM  the  pBrtnATBhip  goods,  and  eeUs  the  share  and 

iatenst  of  the  ezeention  debtor  in  these  goods,  the  sheriff 

MB,  or  does.  In  praeUoe  seU  the  whole  of  the  ezeention 

ddblot^s  intenst  in  the  partnership.    8noh  a  oase  is  eon* 

erinU&e,  ImI  in  praetioe  it  nerer  arises,  beoaose  there 

ne  skviis  in  pmotiee  aesets  whieh  oannot  be  reaohed  by 

iL  /a.   WM  tiie  aherifl  has  got  to  seU  is    not  the 

sbsis  ad  intereat  off  the  ezeontion  debtor  in  the  par^- 

neii%  bat  the  ahare  and  interest  of  the    ezeontion 

dtMorb  soflh  of  the  ehattels  of  the  partnership  as  are 

tmkk  aader  a  JL  fa.    The  unfortunate  pnrohaser 

ten  Osihariir  haa  to  find  out  what  he  has  reallj  had 

iB%ied  to  him*  and  that  he  oan  only  do  bj  a  parfener- 

ift^  sseoBnt ;  Uiero  is  no  other  method  of  prooeeding. 

2kst  doea  involTe    practically   a    dissolution  of    the 

■Ue  ooooem.    Ncnr,  what  makes  this  paztionlar  oase 

aqr  is  this:  When  the  aherifl  sold  under  the>l.  /a.  he 

mid  to  tlie  eontinning  partner,  the  s(d?ent  partner,  who 

did  not  pay  the  pnrcliaae  monqr  to  the  sheriff  out  of  his 

ova  money,  hat  paid  for  what  he  purehased  out  of  the 

aasoCs  of  the  partneiahip.    In  point  of  law,  the  neoessaiy 

nsih  of  baying  tliia  share  with  the  funds  of  the  oon- 

ewa  ii  thafc  thece   waa  no  dissolution  at  all.    The  pnr- 

de  on  behalf  of  the  firm,  and  the  Yioe- 

IS  qoitB  right  in  treathig  such  a  seisure 

sad  soA  a  sale  as  Bot  amounting  to  a  dissolution.    We 

aasi  eaDeet  the  date,  ae  suggested  by  Cotton,  L.J.,  but 

tte  appeal  oiyhft  to  be  dismissed,  with  oosts. 

Xtfm^  Ifc J._If  the  defendant  in  this  oase  had  bought 
bam  tile  sheriff  what  he  did  buy  with  his  own  money 
leiy  difficult  qneetlons  would  hare  arisen,  whioh  would 
hate  reqoired  time  and  oonsideration  to  determine.  But 
it  is  eieor  hi  this  case  that  the  defendant  did  not  buy  with 
hie  own  money,  but  with  the  partnership  assets.  Under 
these  cirenmfttanoee  he  oannot,  in  my  opinion,  suooess- 
fsfiy  eontend  that  he  bought  for  himself,  nor  can  he 
that  he  is  entitled  to  ezdude  the  plaintiff 
\  the  bsiefit  of  the  puichase  made  with  the  money 
\  to  the  partnership.  I  think  the  Yice-Ohan- 
•dkr  was  right  in  holding  in  this  particular  oase  that 
thna  vai  no  dissolution. 

for  the  plaintiff,  c/b«{,  Emanud^  dh  Oo. 

ftir  the  defendant,  B.Fwher* 


fttid    Coiitt   Of    9tt0tfcr« 

^y\  Oct  29. 

JJi  r0  Cahsbov  AiTD  "Wblls.  (a.) 

^^inrfsry  eoMPcyanee— IfafTto^  setUemmi  of  widower 
-^ImOMm  to  Jd$  ehUdren  hy  firit  wi/e—Oon' 
«*wiMa    flutsflgaent  nMrtgagm^21  Eliz.  c  4. 

^^  frmdpU  of  Kewstead  «.  Seariee,  1  A^.  265, 
^^  ien^  Hardw.  287,  9  App.  Oaa,  320  note,  that  the 
cUUren  if%  widow  hy  a  former  marriage  taking  under 
^9eMfmeaimade  on  her  second  marriage  are  not  to  he 
trmU  €s  tehMieers,  doea  not  extend  to  the  case  of  the 
rlMnaa  of  a  widower, 

%  «  eettUnunt  made  on  the  second  marriage  of  a 
■Uswer  iamd  heUmging  to  him  was  conveyed  in  trust  for 
y»  thiUkm   hy  a  fint  marriage  absolutely,  and  per 
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sonalty  helonging  to  the  wife  was  settled  on  her  dbsolutdy. 
The  hushand  afterwards  mortgaged  the  land. 

Held,  that  the  setttement  was  voluntary  as  regards  the 
children  of  the  hushand,  and  that,  hy  27  Eliz*  e.  4,  t?ie 
limitation  in  their  favour  was  void  as  against  the  mort' 
gagee. 

Adjourned  summons. 

This  was  a  summons  under  the  Vendor  and  Fuxohaser 
Act,  1874.  The  contract  was  for  the  sale  of  certain 
freehold  property  situate  at  Holyhead,  which  the  vendor 
sold  as  mortgagee  under  his  power  of  sale.  The  mort- 
gage of  the  property  to  the  Tendor  by  John  Ellis  was 
dated  the  10th  of  July,  1880,  but  the  abstract  of  the  titte 
disclosed  an  indenture  of  the  24th  of  December,  1879, 
made  between  John  Ellis  of  the  first  part,  Jane  Owen  of 
the  second  part,  and  trustees  of  the  third  part,  whereby, 
after  reciting  that  a  marriage  was  intended  between 
John  Ellis  and  Jane  Owen,  that  John  Ellis  was  seised  of 
the  freehold  hereditaments  intended  to  be  thereby 
granted  (whioh  included  the  property  now  contracted  to 
be  sold)  in  fee  simple,  and  that  Jane  Owen  waa 
possessed  of  personal  estate,  and  that  it  had  been  agreed 
to  assign  the  respectiye  properties  and  premises  in  man- 
ner thereinafter  appearing  ''  in  order  to  proride  for  the 
children  of  the  said  John  Ellis  by  his  first  wife,"  in  con- 
sideration of  the  premises  and  of  the  intended  marriage 
the  freehold  hereditaments  were  conveyed  by  John  ElUs 
and  Jane  Owen,  and  the  personal  estate  was  conveyed  by 
Jane  Owen  to  the  trustees  in  trust,  with  respect  to  the 
property  of  John  Ellis,  ''for  the  children  of  the  said 
John  Ellis  by  his  first  wife,  share  and  share  alike  as 
tenants  in  common  " ;  and,  with  respect  to  the  property 
of  Jane  Owen,  in  trust  for  her  absolutely.  The 
marriage  was  afterwards  solemnized.  In  the  requisitions 
on  the  title  the  purchaser  declined  to  admit  that  the  deed 
of  the  24th  of  December,  1879,  was  voluntary  as  regards 
the  children  of  the  first  marriage  of  John  Ellis.  The 
vendor  insisted  that  the  consideration  of  marriage  did 
not  extend  to  those  children,  and  that  the  deed,  being, 
therefore,  voluntary  as  regards  them,  was  invalid  as 
against  the  mortgagee.  The  summons  was  taken  out  by 
the  purchaser  asking  a  declaration  that  his  objection  to 
the  title  had  uot  been  sufftoiently  answered,  and  that  he 
might  be  discharged  from  the  contract. 

.fiens^u^,  Q.(7.,  and  J.  Maurice  Lloyd,  for  the  pur- 
chaser.— ^The  settlement  of  the  24th  of  Deoembef ,  1879, 
is  not  void,  under  27  Eliz.  o.  4,  against  the  mortgagee  as 
being  without  oonsideration  and  voluntary,  for  the  chil- 
dren of  John  Ellis  by  his  first  wife  were  within  the  mar- 
riage oonsideration  and  not  volunteers*  A  limitation  in 
favour  of  existing  children  of  the  settlor  is  an  exception 
to  the  rule  that  the  consideration  of  marriage  does  not 
extend  to  relatives  other  than  the  issue  of  the  marriage : 
Newstead  v.  Searles,  1  Atk.  265  ;  CkUe  v.  Gale,  25  W.  R. 
772,  6  Oh.  D.  144;  Mackie  v.  Herhertson,  9  App.  Oas. 
303.  32  W.  B.  Dig.  176.  [Eat,  J.— Those  were  oases 
of  the  children  of  the  wife  by  a  former  marriage.]  In 
Glarhe  v.  Wright,  9  W.  B.  571,  6  H.  &  N.  849,  Black- 
bum,  J.,  treats  Newstead  v.  Bearles  as  deciding  that  the 
owner  of  property  may,  on  maldng  a  settlement  on 
marriage,  make  a  binding  provision  for  his  existing 
children,  thus  including  the  oase  of  a  husband's  chil- 
dren. 

They  referred  to  Dav.  Oonv ,  vol.  lit,  pt.  2  (2nd  ed.), 
p.  833,  where  the  oases  are  ooUected. 

Bardsweil,  for  the  vendor. — In  Price  v.  Jenkins,  25 
W.  B.  427,  4  Oh.  D.  483,  Hall,  V.O.,  held  that  a  limita- 
tion  in  a  marriage  settlement  in  favour  of  a  son  of  the 
intended  husband  was  void  as  against  a  subsequent  pur- 
chaser from  the  husband,  and,  although  the  deoiBion  was 
reversed  on  another  ground,  the  Oourt  of  Appeal  said 
they  gave  no  opinion  on  this  point:  s.  o.,  5  Gh.  D. 
619,  25  W.  B.  jAg,  253.  The  oase  of  the  children  of  a 
widow  is  an  ezoeptlon  to  the  general  rule,  and  Dart  says 
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High  Oovjol 


In  bb  Cakbror  jan>  Wbli«» 


High  Goubt. 


(Y.  &  P.,  5th  ecu,  p.  807)  that  a  settlement  by  a  hna- 
band  on  hi«  seoond  mavriage  in  favoni  of  ieene  by  a 
former  wife  ia  not  within  the  exception,  and  this  state- 
ment of  the  law  is  expressly  left  nntonohed  by  Fry,  J., 
in  Gale  ▼.  Gale. 

EensTyxw  replied. 

Kat,  J.--In  this  case  the  question,  which  is  one  of 
yery  considerable  interest,  arises  in  tjils  way.  On  the 
marriage  of  John  Ellis  to  a  lady  who  bad  some  property 
of  her  own,  a  settlement  was  made  which  is  in  a  very 
short  form.  [His  lordship  read  the  material  parts  of 
the  settlement,  and  continued :— ]  After  that  the  hus- 
band mortgaged  the  property  which  he  had  so  settled 
upon  the  children  of  the  first  mavriage,  and  the  ques- 
tion is  whether,  under  the  statute  27  Eliz.  c.  4,  that 
mortgage  can  prevail  against  the  children  of  the  first 
marriage. 

Undoubtedly  the  ordinary  rule  is  that  a  settlement  of 
that  kind  is  Toluntary  as  to  every  one  who  does  not 
come,  as  it  is  phrased,  within  the  marriage  considera- 
tion, and  the  only  persons  who  come  within  the  marriage 
consideration — that  is,  the  only  persons  from  whom  it  is 
assumed  that  consideration  moves — are  the  husband,  the 
wife,  and  the  children  of  the  marriage.  The  phrase 
that  they  come  within  the  marriage  consideration  means 
that  they  must  be  all  treated  as  persons  from  whom 
consideration  moves  for  the  settlement.  If  there  is  in 
the  settlement  a  limitation  in  favour  of  collaterals,  of 
course  no  consideration  moves  from  those  collaterals,  if, 
that  is,  they  settle  no  property  of  their  own.  There^ 
fore  collaterals,  generally  speaking,  are  not  within  the 
consideration  for  a  marriage  settlement,  and  when  it 
is  said  that  collaterals  are  not  within  the  marriage 
consideration,  this  is,  in  truth,  an  expansion  of  the 
phrase  that  no  consideration  moves  from  the  collaterals, 
and,  therefore,  so  far  as  collaterals  are  concerned,  the 
interest  given  by  the  settlement  to  them  is  by  way  of 
voluntary  gift.  As  between  the  husband  and  wife  it  is 
not  a  voluntary  gift ;  there  is  ample  consideration  as 
between  the  husband  and  wife  for  every  provision  con- 
tained in  the  settlement,  but  that  does  not  make  the 
collateral  any  the  less  a  volunteer.  According  to  the 
case  of  Davenport  v.  Biahqpp,  1  Ph,  698,  the  settlement 
is  a  contract  between  the  husband  and  wife  ;  they  can 
enforce  it,  and,  when  it  is  enforced,  the  collaterals  get 
the  benefit  of  it.  So,  also,  if  there  be  an  executed 
settlement,  as  this  was,  the  volunteer  can  assert  and 
enforce  the  trust  in  his  favour  ;  but,  still,  he  is  only  a 
volunteer,  and  if  the  settlement  is  impugned,  either 
under  19  Eliz.  e.  5,  by  creditors  of  the  settlor  who  are 
creditors  at  the  date,  of  the  settlement,  or  under  27  Eliz. 
0.  4,  by  a  purchaser  for  value  in  the  case  of  lands,  then 
the  collateral  is  treated,  for  the  purposes  of  those 
statutes,  as  being  only  a  volunteer,  and  the  ordinary 
principle,  which  has  been  adopted  rather  by  addition  to 
the  words  of  the  statute  than  otherwise,  that  every 
voluntary  settlement  shall  be  deemed  to  be  fraudulent 
and  void,  applies.  But  it  is  said  that  there  is  an  ex- 
ception to  this  principle  when  a  widow  provides  by  such 
a  settlement  for  her  children  by  a  former  marriage. 
How  those  children  are  any  the  less  volunteers  than  any 
other  stranger  t^  the  marriage  consideration  I  confess  I 
am  entirely  unable  to  see.  No  consideration  moves 
from  them,  it  is  impossible  to  say  that  they  are  within 
the  consideration  of  the  second  marriage  of  the  widow. 
Bnt,  undoubtedly,  in  the  case  of  Newitead  v.  Starlee^  a 
decision  pronounced  very  long  ago  by  a  great  judge— 
Lord  Hardwicke — some  kind  of  exception  was  made  in 
favour  of  the  children  of  a  widow  who  are  included  in 
the  limitattons  under  a  settlement  made  on  her  sub- 
sequent nuRiage.  I  do  not  profess  to  undentHid  it, 
and  I  may  say  so  without  much  relaataMe,  because, 
obsetviQg  the  deoisiona  which  kavo  been  basad  upon  that 
cue  I  do  £9t  find  that  tha  leaaoM  givan  Ia  explmuHioii 


of  it  have  always  been  consistent.    Lord  Sslbome,  in 
the  recent  case  in  the    House  of    Lords— Ifoe^M  v. 
Herhertion — gave    a    very   ingenicras    reason—namely, 
that  in  New§tead  v.  8wrU»  the  children  were  to  tike 
pari  pa$8U  with  the  children  of  the  marriage  which  was 
then  being  contracted,  and,  therefore,   were  so   oom- 
plicated  and  mixed  np  with  those  children  that   their 
number  determined  the  shares  of  those  children.     Hiat 
is  a  very  ingenious  reason,  but  whether  that  was  the 
reason  which  Lord  Hardwicke  had  in  his  mind  may  be 
doubted.    In  Olarhe  v.  Wright  no  such  reason  seems  to 
have  been  given,  but  the  case  of  Neumtead  v.  Searles  was 
treated  as  an  absolute  authority  for  the  proposition  that 
the  children  of  a  widow,  at  all  events,  taking  under  a 
marriage  settlement,  were  not  to  be  considered  toIbb- 
teers,  ^though  every  other  collateral  might  be.     I  con- 
fess myself  unable  to  anderstand  that.    It  seems  to  me 
that    whatever    bargain    may    be    made   between  the 
husband  and  wife  in  favour  of  the  children  of    the 
former  marriage  of  the  wife  has  no  more  to  do  with  the 
matter  than  in  the  case  of  any  other  collateral' whatever. 
When  any  ooUateral  takes  an  interest  under  a  marriage 
settlement  it  may  be  the  bargain  between  the  haaband 
and  wife  that  the  eollateral  should  so  take ;  but  that 
does  not  make  him  any  the  less  a  volunteer,  because  no 
consideration  moves  from  him,  which  is  the  test  whether 
the   interest  of    the  collateral  is   or  is  not  that  of  a 
volunteer.     But  then  it  is  said  that  that  exception  has 
never  been  extended  to  the  case  of  the  children  of  the 
husband,  and  that  there  is  a  distinction  between  the 
children  of  a  widower  by  his  former  marriage  and  the 
children  of  a  .widow  by  her  former  marriage.    I  oonless 
I  do  not  see  why  there  should  bo  any  such  distinction. 
There  might,  of  course,  be  a  distinction  in  a  case  where 
the  widower  takes  nothing  whatever  from  the  intended 
wife,  but  if  a  settlement  on  his  children  be  a  part  of  the 
bargain  by  which  property  both  of  the  intended  hus- 
band and  of  the  intended  wife  is  settled,  why  should 
not  that  be  a  bargain  for  value  between  the  husband  and 
wife  P    I  confess  I  do  not  see  why  it  should  not.    Sup- 
pose   that    only    property    of   the    intended   husband 
was    settled,    and    that    it     was    settled     upon    his 
children,    by    a   marriage    settlement    reciting   that, 
in    consideration    of     the    marriage,     the     husband 
and  wife  agreed  that  the  husband's  property  should  bo 
settled  on  his  children,  why  should  not  that  be  a  valuable 
consideration  as  between  those  two?    No  one  oonld 
doubt  that  it  was  so,  because  the  marriage  prooeeda  on 
the  faith  of  the  contract  being  carried  out.    But   then 
how  does  that  make  the  children  of  the  husband  anj- 
thing  but  volunteers  P    As  between  them  and  the  bua- 
band  and  wife  no  consideration  moves  from  them.     I 
see  no  distinction  in  the  world  in  this  particular  case  be- 
tween the  children  of  the  husband  and  those  of  the 
wife.    But  I  confess  myself  unable  to  understand  any 
intelligible  principle  under  which  the  children  of  the  in- 
tended wife  by  a  former  marriage,  taking  under  a  settle- 
ment such  as  this,  could  be  anything  but  volunteers. 
There  has  been  this  exception  introduced  in  their  favour 
very  long  ago,  and  by  a  great  judge  ;  though  as  Wil- 
liams, J.,  in  his  judgment  in  Clarke  v.    Wright^  at  p. 
880,  said,    vrhen  the    decree  in  Jfeumtead  v.  Searlea 
was  made  the  law  had  not  been  yet  settled.    Still,  tks^t 
decision  has  been  adopted  and  followed,  so  far   sm    X 
know,  ever  since,  but  only  in  the  case  of  children  of  tbe 
intended  wife.    I  am  asked  to  apply  it  to  children 
of  the  intended  husband,  but  I  find  that  in  the  caae  of 
Price  V.  Jenkins  Hall,  Y.O.,  distinctly  refused  to  app]^ 
the  doctrine  to  children  of  the  intended  husband,  and  in 
Oale  V.  Qtde  Fry,  J.,  following  Netoetead  v.  Searles,  axtd 
applying  the  doctrine  to  children  of  the  intended  wi€e« 
says  :  **  Hy  decision  has  nothing  to  do  with  the  case    o£ 
the  husband  making  a  provision  for  his  children  bj-  «^ 
former  wife,  aa  to  whom  Mr.  Dart  suggests  that  tk^^. 
««  no^  aiplj."  TlMMlDia  I  ] 
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HlOK  COVBT. 


In  bs  Botal  Ltvbb  Fbibmblt  Sooibtt. — Hilltabd  v.  Sktth. 


High  Covwr, 


that  other  judges  were  in  the  tame  mental  condition 
BpoB  tlie  point  as  I  am ;  they  didnotthorooghlj  under- 
■taad  how  the  exception  in  the  case  of  the  children  of 
the  wife  came  to  be  introdnoed,  and,  not  bo  understand - 
iBg,  they  dcdined  to  carry  it  further  by  applying  it  to 
the  children  ot  the  husband.  That  is  a  state  of  authority 
which,  though  I  think  it  a  lamentable  one,  I  am  bound 
U»  regaxd.  I  therefore  hold  that  this  eettlement  isTolnn- 
tary  as  rcgsids  the  children  of  the  huBband  by  bla 

fotmex  maniBge,   and  that  the  mortgage  is  good   as 

agiunst  ~ 


BtMatca,  Peaaxk  A  Goddard.  for  J.  Lloyd  Griffith, 
Hflijhmd ;  JaqmeB  A  Co.,  for  Olfftine,  Joneif  A  Jone$, 


i»  r»  fioTA£  Lives  FfiisnDLT  Socikit.  (a.) 

Frtendkf  aockfy^^CoufUy  Oouri — Certiorari— t/tirt«(2ie- 
Uan-'Friatdly  SoddieB  Ad,  1875  (38  A  39  Vid.  c. 
60),  ss.  %%  {iMh-eedian  dO»  30  (iuh^iedion  10). 

Uisiier  sedioiis  22  {tulHBedhn  d.)  and  30  {suh'Sedion 
10^  o/  the  FriouSy  8oddie$  Ad,  1875,  the  Juriadidion 
esaferrcd  oa  tl^  wuniy  coufi  ia  not  eocdwioe,  hut  per- 
soaly. 


TMb  casB  abed  a  question  whether  the  provisions  in 

&e  JhkaaOLj  Sodetiee  Act,  1875,  as.  22  and  30,  for  the 

wiawncB  of  %\\  disputes  between  the  society  and  its 

imiHluM    to    the   county    court    are   permiseiye     or 

peraBDptezy. 

Tbe  Boyal  liTor  Friendly  fiodety  was  established  in 
1850  under  the  Act  then  in  force  with  reference  to 
fiJCHdly  societiee. 

At  a  mafting  of  the  society  held  in  1886  new  rules 

were  certiiled,  of  which  rule  7  proTided  as  follows : — 

''The  pvovisiona  of  section  30  of  the  Friendly  Societies 

Aetp   1875,    apply  to  this   society,    and    are    hereby 

■catpcMted  witii  the  rules  of  this  society,  and  wheneTcr 

tewrnds'the  society,'  'a  society,'   or  'any  society,' 

ocem,  Hvy  diaH  be  held  to  include  the  Boyal  liTer 

Mnldly  fioelety."    Hie  provisions  of  the  said  section  are 

S8  ftdloM : — *'  (10)  In  all  disputes  between  a  society 

n^  any  member    or   person  insured,   or  any  person 

cJaHnfyy  ftrough  a  member  or  person  insured  or  under 

te  mlsa^  8Qcb  member  or  person  may,  notwithstanding 

BB7    iBiifidon  of  the  rules   of  such    society   to    the 

f>  *PP^  ^  ^^  county  court  or  to  the  court  of 

'  Jurisdiction  for  the  place  where  such  member 

tson  resides,  and  such  court  may  settle  such 

in  manner  herein  provided."       At  the  same 

a  resolution  was  passed  for  the  payment  of  a 

ism  of  about  £1,600  in  respect  of  certain  costs. 

T«D  members  of  the  society  applied  to  the  county 
mart  for  a  dedlaiation  that  the  proposed  payment  was 
dba  wErai,  and  a  rule  nid  was  obtained  for  a  certiorari, 
m    now  shown   against  making   the    rule 


&  lodZe  ahowed  cause,  citing  The  Municipal  Per^ 
■■iMi<JasMfaweii<  BwUing  Boddy  ▼.  Kent^  32  W.  B. 
<U.»%.GBs.a60. 

er,  QlC?.,  and  BMmfofd^  eon^d.— That  case  was 
~  I  diffeient  Aet 


CxBTT,  J. — It  was  admitted  on  behalf  of  the  plain - 
flb  in  flu  oonnty  court  action  that  the  case  was  a  fit  one 
t»  hi  remoired  into  the  High  Ck>urt  if  the  High  Oourt  had 


any  Jurisdiction  in  the  matter.  The  question  of  Juris- 
diction depends  upon  sections  22  and  30  of  the  Friendly 
Societies  Act,  1875.  Section  22  renders  it  necessary 
to  refer  to  the  rules  of  the  particular  society  in  order  to 
see  whether  the  rules  do  provide  the  manner  in  which 
disputes  of  this  nature  are  to  be  settled.  The  dispute 
in  this  case  is  certainly  a  dispute  of  the  nature 
mentioned  in  section  22.  Sub-seotion  d.  is  permissive 
only  so  far  as  the  person  aggrieved  is  concerned,  and  so 
far  as  the  county  court  and  the  court  of  summary 
Juiisdiotion  are  conoemed  confers  Jurisdiction  on  them. 
But  it  does  not  ezdude  the  jurisdiction  of  the  High 
Court. 

I  now  turn  to  section  30,  which  has  been  slightly 
amended  by  42  &  43  Vict.  c.  9 ;  but  the  amendment  is 
immaterial  for  the  present  purpose,  it  being  admitted 
that  this  Is  a  society  within  the  scope  of  the  first  part 
of  the  section — i.e.,  a  society  which  receives  contribu- 
tions by  means  of  collectors  at  a  greater  distance  than 
ten  miles  from  the  registered  ofaoe.  As  the  society  was 
in  existence  at  the  commencement  of  the  Act,  all  the 
provisions  of  section  30  are,  by  sub-section  13,  made 
applicable.  Sub-section  10  is,  again,  a  permisBive 
section,  giving  the  member  the  right  to  resort  to  the 
county  court  or  to  the  court  of  summary  Jurisdiction, 
but  not  conferring  exclusive  Jurisdiction  on  those  courts. 
The  statutory  enactment  overrides  any  rule  which  pro- 
vides that  the  member  may  not  go  to  the  county  court 
or  may  not  go  to  the  court  of  summary  Jurisdiction. 
The  effect  of  section  30,  therefore,  is  that  the  provisions 
of  this  section  do,  and  from  the  enactment  itself  must,  < 
apply  to  this  society. 

Bule  7  is  the  only  rule  of  this  society  which  is 
material  to  be  considered.  It  correctly  states  that  the 
society  is  governed  by  section  30,  and  in  stating  what 
the  provisions  of  tiiat  section  are  it  mentions  sub- 
section 10,  the  effect  of  which  I  iiave  already  stated. 
For  the  purpose  of  answering  the  question  whether  the 
rules  of  this  society  do  contain  any  direction  as  to  the 
manner  in  which  disputes  shall  be  decided,  I  turn 
again  to  section  22,  and  the  answer  appeam  to  be  they 
do  not.  Sub-section  10  of  section  30  merely  enacts 
that  the  member  aggrieved  may  go  to  the  county  court 
or  oourt  of  summary  Jurisdiction  notwithstanding  any 
provision  to  the  contrary  to  be  found  in  the  rules.  Here 
there  is  no  provision  to  the  contrary  ;  but,  with  the 
exception  of  rule  7,  there  is  no  rule  whatever  on  the 
subject  of  how  disputes  are  to  be  settled.  There  are  no 
such  previsions  in  the  Act  before  me  as  were  to  be  found 
in  the  Building  Societies  Act,  1874,  on  which  the  de- 
cision of  the  House  of  Lords  in  The  Municipal 
Permanent  Invedment  Building  Sodety  v.  Kent  turned. 
The  county  court  has  Jurisdiction,  but  not  exclusive 
Jorisdiction.    The  rule  will  be  made  absolute. 

Solicitors,  Gregory,  Boivdiffei,  A  Oo.;  Brahner  A 
Oourt,  Liverpool. 


M 


by  V. 


VB  8.  FowxB,  Bsq., 


Barristerbat- 


Q.  B.  Biv.  (A.  L.  Smith  and  Charles,  JJ.)        Ost.  24. 

HlLLrABB  i;.    SUTTH.    (tf.) 

Pradice-^Substituted  service — Domicile  out  of  furiedie- 
tion^Rulee  of  1883,  ord.  9,  r.  2 ;  ord.  l^  r  1 ;  of  o. 
11,  r.  2. 

Where  effedual  pereonal  service  oannot  he  made  upon 
a  person  *'  domidled  or  ordinarily  resident  in  Ireland  " 
owing  to  ord.  11,  r.  1  (e^),  the  oourt  will  not  €Ulow  euh' 
dituted  service  to  he  Tnade. 

Motion  to  set  aside  order  ot  master  for  sut>scitated 
service  of  writ. 

(a.)  Beported  by  StairoiB  L*  Hollakd,  Bsq.,  Barrister- 
at-Iiaift 
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HlOH  OOUBT. 


HlLLTABD  V.  SXTTU.-— OoUBnrET  V.  OOLB. 


HlGK  OOU&T. 


The  defendant,  np  to  the  Srd  of  Noyember,  1886, 
refided  in  London.  On  that  date  she  married  a  Mr. 
Smyth,  who  resided  in  Ireland.  The  defendant  left  for 
Ireland  on  the  8th  of  Norember,  and  with  the  ezoeptton 
of  two  Tiait*  to  her  house  in  town  had  resided  there  ever 
since.  The  hoose  in  London  was  settled  upon  her  by  her 
first  marriage  settlement,  and  was  still  in  her  possession. 
The  plaintiff  took  ont  a  writ  against  the  defendant  on 
the  9th  of  November,  of  which  prefions  notice  had 
been  given  her.  By  an  order  of  the  master  snbstltuted 
service  of  the  writ  was  allowed  upon  the  defendant's  sister, 
who  had  been  left  in  charge  of  the  defendants  London 
house.    Against  this  serrice  the  defendant  now    ap* 


whether  she  conld  be  serred  personally  f  Olearly  not, 
as  the  new  rule  forbids  service  of  a  writ  ont  of  the 
JuTisdiction  upon  persons  "  domiciled  or  ordinarily 
resident  in  Scotland  or  Ireland."  That,  to  my  mind, 
disposes  of  the  case  at  once,  for  it  cannot  be  supposed 
that  it  was  intended  that  substitnted  serrice  could  be 
allowed  upon  a  defendant  who  was  not  legally  liable  to 
personal  service. 

Appeal  allowed* 

Solicitors  for  the  plaintiff,  HiUyard  A  Co. 

Solicitor  for  the  defendant,  J.  MiUs. 


May  12, 13, 19. 
(a.) 


Roheon,  for  the  defendant— The  defendant's  domicile 
is  that  of  her  present  husband,  and  that  is  in  Ireland. 
The  application  to  the  master  was  ea9  parte. 

Munday,  for  the  plaintifl.^The  defendant  retains 
possession  of  the  house  in  London,  and  has  visited  it 
when  she  chose.  She  was  ordinarily  resident  there  at 
the  time  of  the  claim.  She  had  notice  of  the  claim, 
and  may  have  left  on  purpose  to  avoid  service  of  the 
Writ. 

A.  L.  Smith,  J. — ^Tbis  is  an  appeal  against  an  order 
for  the  substituted  service  of  a  writ.  The  motion  for  the 
order  was  heard  ex  parte,  and  I  have  no  donbt  that  the 
master,  upon  the  materials  before  him,  exercised  a  sound 
discretion.  But  the  defendant  now  appears  before  us 
on  appeal  against  the  order.  The  orders  for  substituted 
service  are  regulated  under  ord.  9,  r.  2,  and  ord.  1 0,  r.  1 ,  but 
what  we  really  have  first  to  consider  in  this  case  is  whether 
service  out  of  the  Jurisdiction  conld  have  been  allowed 
against  the  defendant.  Now  it  is  an  express  rule  under 
order  11,  r.  (e.),  that  service  out  of  the  jurisdiction  is  not 
to  apply  to  persons  "domiciled  or  ordinarily  resident 
in  Scotland  or  Ireland "  in  order  to  prevent  inhabit- 
ants of  those  countries  being  brought  within  the  Juris- 
diction, assnmimg  them  to  have  been  domiciled  in  Scot- 
land or  Ireland  at  the  time ;  and  I  have  often  heard  it 
said  by  the  Lord  Chief  Justice  that  this  was  expressly 
added  by  the  framers  of  the  new  rule  to  deal  with  the 
difficulty  which  had  arisen  in  those  cases.  If  personal 
service  can  be  effected  upon  any  Scotchman  or  Irishman 
in  this  country,  that  would  be  good ;  but  substituted 
service  for  persons  domiciled  in  those  countries  is 
expressly  excepted;  and,  clearly,  being  once  so 
domiciled,  a  person  is  not  to  be  brought  within 
the  English  Jurisdiction  unless  voluntarily  sub- 
mitting to  such  Jurisdiction  by  allowing  personal 
service  of  the  writ  This  is  clear  from  the  Judgments 
of  James  and  Hellish,  L.JJ.,  in  Sloman  v.  Oopernment 
of  New  Zealand,  25  W.  R.  86,  1  0.  P.  D.  565.  Well, 
then,  could  direct  serfice  hare  been  effected  on  the 
defendant P  It  could  not  if  she  was  "domiciled  or 
ordinarily  resident  in  Ireland."  TTndoubtedly  she  was 
ordinarily  resident  in  England  up  to  the  3rd  of  Novem- 
ber, 1886,  but  upon  her  second  msrriage  she  voluntarily 
adopts  her  husband's  domicile,  and  that  is  in  Ireland. 
The  fact  that  she  has  property  and  separate  estato  of  her 
own  in  England  does  not  alter  her  domicile  or  ordinary 
residence;  nor  does  the  fact  of  her  baring  been  over 
here  for  short  periods  in  April  and  May  since  that  time, 
or  the  assumption  that  she  left  Engird  earlier  to  avoid 
serrice  of  the  writ,  prove  in  any  way  that  she  was  not, 
and  is  not,  now  ordinarily  resident  in  Ireland.  Her 
oadinary  residence  is  with  her  husband,  and  that 
residence  is  admitted  to  be  in  Ireland.  I  think  the 
sertioe  of  this  writ  must  be  set  aside,  and  the  plaintiff 
mnst  pay  the  costs  of  this  application. 

Ohaslss,  J. — ^I  am  of  the  same  opinion.  The  affl- 
darits  prove  sstisfkMtorily  that  the  defendant  ii  now 
**  domicUed  or  ordinsrily  resident  in  Iielaad."  The 
first  qttostio&  for  us,  under  these  dcoomstaiides,   is  |  (o.)  Beporfted  by  F.  Q.  Bvokw»  Esq.*  B«Rlitat*afe-U«s 


Q.  B.  Div.  (Lord  Ck>leridge,  O.J.,  I 
and  A.  L.  Smith,  J.)  I 

OouBXEnnr  v.  Cole. 

Shipping  —  OompuUory   pilotage  ^  8hip   trading  to 

Boulogne  or  jOaoe  in  Europe  norih  of  Boutogner^ 

Merchant  Shipping  Ad,  1854    17  <fe  18  Viet.  e.  lOi), 

a.  879,  euh'Sedion  3. 

A  ehip  which  is  eoniinuaUy  engaged  in  voyaging  fnm 
London  to  the  Ea$t,  and  hack  to  London,  and  then  to  w 
North  of  Europe,  and  hack  to  London^  u,  while  poitii^ 
down  the  Thamee  on  7ur  way  to  a  port  in  the  Iforth  of 
Europe,  %  ehip  trading  to  a  place  in  Europe  noHh  of 
Brest  within  the  meaning  of  teetion  379,  s«b-ieetioa  3, 
of  the  Merchant  Shipping  Act,  1854,  as  modi/led  by  m 
Order  in  CouneU  of  the  21sf  of  December,  1871,  and  U 
therefore  exempt  from  compvleory  pHoGage, 

Oase  stated  by  Jnstioes  under  20  ft  2  1  Vict,  c  43  i&d 
42  &  43  Vict.  c.  49,  s.  38. 

The  appellant,   who  was  the    master   of   the  ilup 
Cardiganehire,  was  convicted  by  the  Justices  of  Grans* 
end  under  section  353  of  the  Merchant  Shipping  Act, 
1854,  of  unlawfully  piloting  his  ship  within  the  London 
district  without  possessing  a  pilotage  oerUficate  enabling 
him  so  to  do.    The  ship  was,  one  of  a  line  of  steamsfs 
which  sailed  regularly  from  London   to  Japan,  OUns, 
and  the  Straits  Settlements  and  back  to  London,  and 
thence  to    Amsterdam    and    Hamburg,   and   back  to 
London.    In  April,  1886,  she  arrived  in  London  with 
a  cargo  from  the  East,  and  discharged  that  part  of  the 
cargo  which  was  destined  for  London.     The  crew  were 
then   discharged ;    and   having    shipped    runners  on 
coasting  articles  for  the  voyage  to  the  Continent  sad 
back,  she  left  London  for  Amsterdam  with  the  reit  o^ 
the  oargo.    When  she  was  off  Gravesend,  the  infonasnti 
who  was  a  duly  licensed  pilot,  offered  t:>  take  charge  of 
the  ship  for  the  purpose  of  piloting  her  to  the  seaward 
limits  of  the  London  district.    The  appellant  refused  the 
offer,  and  continued  to  pilot  the  ship  himself,  withont 
possessing  a  pilotage  oertifleate  enabling  him  so  to  do. 
The  ship  proceeded  to  Amsterdam  and  Hamburg ;  and. 
after  discharging  her  cargo,  took  in  a  fresh  part  eetgo 
for  the  East,  with  which  she  returned  to  London,  and 
then,  after  making  up  a  complete  oargo,  ahe  pvocssded 
on  her  next  voyage  to  the  East.    She  had  been  engaged 
in  making  similar  voyages  for  some  years. 

By  section  379,  sub-section  8,  of  the  Merchant 
Shipping  Act,  1854,  ships  trading  to  Boulogne  or  to  any 
place  in  Europe  north  of  Boulogne,  are,  when  w^ 
carrying  passengers,  exempted  from  compulsory  pilotage* 
An  Order  in  Oouncil  of  the  21st  of  December,  1871,  hr' 
the  effect  of  substituting  Brest  for  Boulogne  in  this  sni 
section. 

The  question  was  whether,  under  the  above  dronm-i 
stances,  the  ship  was  exempt  from  compulsory  pilotage.  ^ 

Gaintford    Brttee,    Q.O.  (Fox  with  him),   for  tb# 
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HlOK  Oov&T. 


■Up 


-Hie  ahip  vaa  ezampt.  She  was  not  leu  a 
to  the  north  of  Europe^  beoeoie  she  also 
to  Obina  and  Japan.  It  is  dear  hlatoHoally 
ttat  tbe  poUoy  of  tiia  Legielatore  has  been  to  enoourage 
to  the  Dorthem  ports.  This  ship  was  trading 
I  London  and  Amsterdam.  And  if  it  is  necessarj, 
in  order  tlmft  lihe  shoold  be  exempt^  that  she  shonld  be 
eoastanOy  traffiag  between  London  and  the  northern 
porta,  tho  facti  du>w  that  she  was  eonstantly  so  trading. 

Budbma;  O.C.  (J.  P.  AtpindU  with  him)  for  the 
L— Ikadfai^  in  snb-seotion  3  of  seetloa  379 
leoaiteoUytnidinic:  The  Sea  Queen^  K  k  L.  Z69 ; 
Th§Agneola,%  W.  Bob.  Adm.  10.  Here  the  ▼essel 
w  s  iBS8%n  trader^  London  being'  only  her  oalling 
It  was  not  the  intention  of  the  Legislature  to 
'fojaging  frohi  a  plaoe  oatside  a  pilotage 
i  to  anotiier  plaoe  outside  it  and  oalling  at  a  plaoe 
» it :  see  sob-eeotion  6. 
He  also  cited  The  Moeette^  2  Aspinall,  686. 

Gaim$/erd  Brmee,  Q.C,  in  reply.— ^As  Agrieola  and 
Tke  Sea  Qiteen  are  not  in  point  The  Agrieola  was 
under  an  earlier  statute  ;  and  The  Sea  Queen  was  under 
n  dtffir lent  snb  nwiMoiL 

He  also  sited  The  WeOey,  Lusbington,  868,  10  W.  B. 
Ada.  INg.  S9. 

Out.  adv.  vuU. 

Lstd  QoLBoawa,  C J*.— It  is  obTious  that  this  case 

eomcs  diieedy  witUa  the  words  of  the  exemption  given 

by  tab  wction  3.    This  Tossel  was  a  ship  trading  to  a 

tlBfisiope  north  of  Brest.    It  has,  however,  been 

$ket  compulsory  pilotage    has  been    imposed 

ij  tte  Legiilatere  solely  for  the  benefit  of  ships  them- 

seivBs  aMi  the  protection  of  human  life,  and  that  the 

oqght  to  be  construed  with  referenoe  to  that 

But  I  tiiink  it  is  impossible  to  say,  looking  at 

,  that  the  legislation  was  deaigned  solely 

with  tiiat  pmpoae^  and  without  any  idea  of  favouring 

paiticvlar  tndea.    For  instanoe,  sub-section  1  exempts 

^%o  employed  in  the  coasting  trade  in   the  United 

8ub>eection  2  has  the  effect  of  favouring 

I  on  by  email  vessels.    Again,  the  effect  of 

4  is  that  ships  from  Guernsey,  Jersey,  &c., 

i  atone  are  exempt,  but  if  laden  with  fruit  are 

It  is  clear  that  there  must  have  been  an 

to   faTour    the   stone  trade   between  those 

I  Kngland.     It  is,  however,  not  neceasary  to 

r  the  Legislature  intended  to  favour  trading 

London   and    the    north    of    Europe.      Mr. 

Bmca  may  be  right ;  but  it  would  be  unsafe 

to  sfomad  our  oonstmction  of  this  section  on  a  historical 

I  widcb  may  be  untrue.    It  is  enough  to  say  that 

a  ship  trading  between  London  and- 

a  plaoe  in  Europe  north  of    Brest,  and 

haUtnally ;  for  it  is  stated  that  she  has  been 

,   _      for  some  years.     Not  that  I 

it  Is  neeosssiy,  in  order  to  be  exompt,  that  she 

*m1i1  be  haUtoally  so  trading.  That  question,  however,. 

lis Bot  decide;  there  is  no  necessity  for  me  to  decide 

Hits  I  think  in  fact  she  was  habitually  so  trading.    She 

"—  ■llhfii  aub-seotion  3,  and  is  therefore  exempt. 

^I^fam,  J. — ^The  question  is,  whether  this  vesse 

Bft^  trading  to  Boulogne  or  to  a  port  north  of  it, 

"^Ihs  meaning  of  the  section.    It  has  iraen  pointed 

Ait  Dr.    Loshington   decided    that   by  a   ship 

i  hi  tho  coasting  trade,"  exempted  in  sub- 

1 1»  lis  meant  a  ship  continually  so  employed, 

I  aoi  a  skip  ordinarily  engaged  in  the  foreign  trade, 

* '    *  "      ooasting 

;  does 

The 

lor  it,  however  they  may  apply  to  the 

oauot  apply   to  others.     If  it  is 

rtngifftWiwnlw  tha  eaieaiptian  gwatad  by 


though  at  tho  time  de  facto  engaged  in  the  ooai 
^niiet  em  The  Sea  Qmeentokd  The  Agrieola.  But  < 
ttatdealBion  govern  enb-seetion  3  P    I  thinlc  not 


sub-section  3,  that  reason  may  be  found  in  the  desire  to 
favour  trade  in  the  North  Sea  and  the  Baltic  I  think 
that  the  sub-section  means  what  it  says,  and  that  a  vessel, 
when  it  is  trading  to  Boulogne  or  any  port  to  the  north 
of  it,  is  exempt  If  I  am  wrong  in  this  view,  I  think 
that  the  facts  here  show  that  this  vessel  was  constantly 
tfading  from  London  to  Amsterdam  and  back.  For  I 
think  it  is  impossible  that  the  sub-section  can  mean  ships 
that  are  confined  to  trading  to  Boulogne  and  the 
northern  ports.  The  judgment  was  erroneous,  and 
must  be  reversed. 

(7ontriG(ion  «af  a$ide. 

Solicitors    for    the   appellant,    Parker,    GarreU,  A 
Parker. 

Solidtom  for  the  respondent,  SandUandit  Humphry^ 
A  Oo. 


Q.  B.  Div.  (Lord  Ctoleridge,  O.J.,  ) 
and  Mathew,  Gave,  and  A.  L*  >         March  10,  30. 
Smith,  JJ.)  ) 

Kbo.  i;.  CmmrG. 
E»  parte  Hill,  (a.) 

Boyal  Navy^Deeerter — Beeignation  againet  the  wiU  of 
AdmiraUy^Arreet  without  warrant^ Naval  Die^ 
eipline  Act,  1866  (29  <fe  80  Viet.  e.  109),  si.  19,  60, 
51,  86,  87—"  Queen*e  Begulaiione  and  Admiralty 
InetructUnu  '*  of  1879,  art.  160. 

A  eommiuioned  offloer  of  the  Boyal  Navy,  appointed 
to  one  of  her  Majeety'e  shipe,  and  who  Aos  foined  the$hip, 
may  not  reeign  hi§  oommiBBion  vrithout  the  aaeent  of  the 
AdmiraUy.  UntU  sw^  aaenit  he  given  heie**  a  pereon 
belonging  to  her  Majesty* e  Navy"  within  the  Naval 
Diacipline  Act,  1866,  a.  87.  Section  50  of  thai  Act  doe$ 
not  prohibit  a  naval  officer  from  making  an  arreet 
without  a  warrant  under  eection  61  of  the  $ame  Act. 

This  was  a  rule  calling  on  the  captain  of  the  fisgship 
Boyal  AdeUUde  (William  H.  Cuming),  and  the  master 
at  arms  of  the  same  ship,  to  show  cause  why  a  writ  of 
?Mhea$  corpus  should  not  issue  directing  them  to  bring 
up  the  body  of  Lieutenant  Edward  Brace  Turville  Hall,  in 
order  that  he  might  be  discharged  from  their  custody. 

A.  Staveley  HiU,  Q.O.  (Judge  Advooate  of  the  Fleet), 
and  A,  T.  Lawrence,  for  the  Lords  of  the  Admirall^, 
showed  cause. 

Sir  Henry  Jamee,  Q.O.  {A.  Oharlee^  Q.O.,  and  B.  H. 
Simonde  with  him),  for  Lieutenant  Hall,  in  support  of 
the  rule. 

Our.  adv.  vuU. 

March  80,— -The  Judgment  of  the  court  was  delivered 
by 

A.  L.  Skitr,  J.— In  this  case  a  rule  niei  for  a  habeas 
corpus  has  been  obtained  on  behalf  of  Lieutenant 
Edward  Brace  Turville  Hall,  calling  upon  the  defendants 
to  show  cause  why  he  shonld  not  be  brought  up  before 
tbii  court  and  discharged  from  custody;  and  on  the 
10th  inst  cause  was  shown  against  this  rule  by  the 
Judge  Advocate  of  the  Fleet,  Mr.  Staveley  Hill,  Q.O., 
for  the  defendants.    The  facts  are  as  follows : — 

On  the  16th  of  July,  1870,  the  applioant  (Lieutenant 
Hall)  entered  her  Majesty's  ETyal  Navy  as  a  cadet; 
and,  having  passed  through  the  grade  of  mishipman, 
received  his  commission  as  sub-lieutenant  on  the  17th  of 
January,  1878,  and,  on  the  30th  of  June,  188S,  was 
promoted  to  the  rank  of  lieutenant.  Subsequently 
thereto  Lieutenant  Hall  was  appointed  to  and  Joined 
her  Majes^*s  ship   Oronies.      In    September,    1886, 


(a.)  Bepoitedl^SlK 


Baxib,  BaidstflffHit*Law* 
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High  Oovbt. 

Rbo.  V,  Cuvnro. 

High  Gottet. 

^  Lieutenant  Hall  applied  for  an  appointment  in  the 
London  8al?age  Corpe.  His  application  was  sucoesefnl ; 
but  as  The  Oroniei,  upon  which  he  was  serring,  was  then 
on  a  eruiscy  and  was  not  expected  to  return  to  England 
till  April,  1887,  the  committee  of  the  SalTage  Corps 
agreed  to  wait  until  that  time  for  him  to  take  up  the 
appointment.  On  the  89th  of  October,  1886, 
lieutenant  Hall,  by  letter  to  the  Admiralty,  requested 
to  be  allowed  to  retire,  or  resign  his  appointment  or  his 
oommission,  and  offered  also  to  pay  the  passage-money 
for  a  lieutenant  to  Gibraltar  should  he  be  reUcTed 
there.  This  application  was  refused.  Shortly  after 
this  Lieutenant  Hall  learned  that  the  cruite  of  T7^ 
Orontes  was  extended,  and  that  she  would  not  return 
to  this  country  till  the  month  of  July,  1887 ;  and  he 
thereupon  forwarded,  through  his  commanding  ofiEloer, 
a  telegram  to  the  Admiralty  requesting  leave  to  retire, 
with  which  request  the  Admiralty  refused  to  comply. 
Mr.  Hall  then  determined  to  resign  his  commission  ; 
and  on  the  1st  of  February,  1887,  The  Orontea  being 
then  at  Simon's  Bay,  in  South  Africa,  he  asked  per- 
mission of  his  captain  to  go  to  Cape  Town  till  the 
following  afternoon.  At  this  time  a  notice  was  standing 
in  the  saloon  and  ofiQoers'  ward-room  intimating  that  all 
leave  expired  at  midnight  on  the  2nd  of  Febuary ;  and 
it  was  generally  known  that  the  captain  of  The  Orontea 
intended  sailing  from  Simon's  Bay  as  soon  after  day- 
light on  the  drd  of  February  as  possible.  The 
requested  permission  to  go  ashore  was  granted,  and 
Lieutenant  Hall  thereupon  left  the  ship ;  but^  instead  of 
returning  the  following  afternoon,  pursuant  to  his  leave, 
he,  from  the  shore,  wrote  to  his  captain  on  the  2nd  of 
February,  as  follows  : — *'  I  have  the  honour  to  inform 
yon  that,  in  accordance  with  the  conditions  laid  down 
in  article  160  of  the  Admiralty  Begulations,  I 
retire  from  the  service;  and  I  beg  to  hand  you 
my  commission."  This  he  did.  Lieutenant  Hall 
thereupon  took  his  passage  home  in  the  mail 
steamer  Orantully  CasUe,  which  left  Table  Bay  for 
Plymouth  at  four  p.m.  on  the  2nd  of  February.  The 
letter  which  Lieutenant  Hall  wrote  to  his  captain  had 
not  been  delivered  when  The  Orontee  left  Simon's  Bay 
on  the  3rd  of  February.  On  the  morning  of  that  day 
the  captain  of  The  Oroniei,  finding  that  Lieutenant 
Hall  bad  sidled  for  England,  telegraphed  to  the 
Admiralty,  and  on  the  arrival  of  The  OrantuUy  GcMe 
in  the  Sonnd  Lieutenant  Hall  was  arrested  by  a  naval 
officer,  and  was  taken  in  his  custody  to  Devonport, 
where  he  was  detained  as  a  prisoner  on  board  The 
Royal  Adelaide^  under  the  command  of  Captain  Cum- 
ing, with  a  view  to  his  being  brought  to  trial  before  a 
court-martial  under  section  19  of  the  Vaval  Discipline 
Act,  1866  for  having  absented  himself  from  his  ship 
with  an  intention  of  not  returning. 

The  question  raised  for  our  determination  is  one  of 
great  importano»-«vii.,  whether  a  commissioned  officer 
in  the  Boyal  Navy  who  has  accepted  an  appointment  to 
serTe  on  board  one  of  her  Majesty's  ships  is  entitled 
without  permission  from  the  Admiralty  to  resign  his 
commission  and  to  leaTe  his  ship.  The  Judge  Advocate 
of  the  Fleef^  who  showed  cause  against  the  rule,  con- 
tended that  the  offloer^s  commission  bound  him  to  serve 
in  the  navy  so  long  as  he  remained  fit  to  perform  his 
duty  and  the  State  required  his  services.  On  the  other 
"-and  it  was  contended  for  the  applicant  that  the  com- 
mission might  be  resigned  at  any  time,  like  an  ordinary 
mandate  to  one  required  to  act  as  agent,  and  that  the 
Crovm  had  no  right  in  time  of  peace  to  control  the 
liberty  of  the  subject,  or  insist  upon  the  performance  of 
duties  from  which  the  officer  desUed  to  escape. 
We  are  unable  to  agree  vrith  either  contention. 
The  cases  of  Farlctr  v.  Lord  Olive,  4  Burr.  2419,  and 
FerlMS  V.  Lord  Olive,  4  Burr.  2472,  would  seem  to 
contain  a  oonplete  condemnation  of  both  propositions. 
Lwi  IfMBrtriii  mMtmOam  Iha  rnimMtmdiiwIgMmi  at 


the  court,  said  (4  Burr.,  at  p.  2422)  :  ''  Upon  the 
general  abstract  question  we  are  all  of  opinion  that  a 
military  officer  in  the  service  of  the  East  India  Go. 
has  not  a  right  to  resign  his  commission  at  all  times  and 
under  any  circumstances  whatsoever  whenever  be 
pleases "  ;  and,  a  fcrtiori,  we  would  add,  an  officer 
holding  a  commission  in  her  Majesty's  navy.  But  the  : 
learned  counsel  for  Lieutenant  Hall  presented  an  alter* 
native  view  of  the  matter,  andinsisted  that,  even  thongh 
the  commission  could  not  be  resigned  under  all  circum- 
stances and  at  the  pleasure  of  the  officer,  still  his  obliga- 
tion  went  no  further  than  to  bind  him  to  serve  for  a 
reasonable  time  and  upon  reasonable  terms,  and  thas  that 
he  was  free,  upon  due  notice,  and  for  such  causes  and 
under  such  circumstances  as  existed  in  this  case,  to 
leave  his  ship  and  surrender  his  commission.  The  cases 
relied  upon  in  support  of  this  view  were  Parker  y.  Lord 
Olive  and  Vertue  v.  Lord  Olive  above  mentioned. 
These  were  actions  in  which  officers  of  the  East  India 
Co.  sought  to  recoTer  damages  for  having  been  wrong- 
fully arrested  and  brought  to  court-martial  upon  a 
charge  of  having  thrown  up  their  commissions  while  on 
active  service  in  the  company's  army*  The  court  was 
called  upon  to  determine  what  was  the  nature  of  the 
engagement  between  the  company  and  their  officers, 
and  would  seem  to  have  rightly  come  to  the  condasioa 
that  tbeir  acceptance  of  their  commissions  imposed  upon 
them  the  obligation  to  serve  as  officers  in  the  Indian 
Army  in  a  reasonable  manner,  so  as  not  to  defeat  the 
purposes  of  their  employment,  and  to  submit  themselves 
to  the  ordinary  military  tribunal  for  any  alleged  breach  ^ 
of  discipline.  In  each  case  the  court-martial  had 
acquitted  the  officer.  In  the  actions  for  false  imprison-  ^ 
ment  the  question  whether  the  plaintifiEs  bad  been  gtdlfy 
of  a  breach  of  duty  was  treated  as  one  for  the  jury, 
and,  upon  a  finding  against  the  plaintifiEs,  the  judgment 
was  entered  in  each  case  for  the  defendants.  These 
authorities  have  no  dkect  bearing  upon  this  appUca- 
tion. 

It  is  not  necessary  to  deal  vrith  the  case  of  Lieatenant 
Hall  upon  any  suggestion  of  an  express  or   implied 
oontraot  between  him    and    the    Crown.      HIa    posi- 
tion teems  clearly  defined  by  the  terms  of  the  Naval 
Discipline    Act,    1866.       Section    19    provides    that 
'*  every  person  subject  to  this  Act  who  shall   absent 
himself  f^om  his  ship  or  from  the  place  where  his  daty 
requires  him  to  be,  with  an  intention  of  not  retiming 
to  such  ship  or  place,  or  who  shall  at  any  time  and 
under  any  circumstances,  when  absent  from  his  ship  or 
place  of  duty,  do  any  act  which  shows  that  he  has  an 
intention  of  not  returning  to  such  ship  or  place,  aball 
be  deemed   to   have  deserted,  and  shall  be  paalahed 
accordingly."    Section  86  defines  the  word  "  offioex  "  to 
mean   *'  an  officer  belonging  to  one  of  her  Majeety'a 
ships  ";  and  section  87  describes  the  persons  liable  to 
the    Act— '* Every    person   in   or   belonging    to    her 
Majesty's  navy,  and  borne  on  the  books  of  any  one  of 
her  Majesty's  ships  \A  commission,  shall  be  subjeot  to 
this  Act." 

Lieutenant  Hall  seems  to  us,  at  the  time  when  he  Mt 
his  ship  vrithout  any  intention  to  return,  to  come  clearlj 
within  these  sections.  He  was  an  officer  of  The  OronMm^ 
whose  name  was  borne  on  the  ship's  books  while  the 
ship  was  in  commission.  Bat  It  was  said  that  whea  h« 
left  for  England  he  was  not  a  person  in  or  belonging  to 
her  Majesty's  navy  within  section  87,  because  he  h«i 
sent  his  commission  to  his  captain ;  and  it  was  azs«A 
that  every  section  of  the  Act  which  in  teems  appllee  tm 
"  persons  subject  to  the  Act "  mnst  be  read  as  ftpplylfli 
only  to  those  who  had  not  so  resigned  their  oommisaloiia. 
If  this  were  so,  every  officer  of  one  of  the  Queen's  ehiyi 
might  with  impunity  abandon  the  ship  whenerer  fa^ 
pleased.  It  is  obvious  that  aaoh  a  eonstraotion  woiali 
be  fatal  to  the  sftiiit  and  object  of  the  Act. 
ItwM.telteeMita4adlhet«hap«mi  <«li«bte  U 
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the  Aol"  did  not  inolada    thoso  officers  who,    after 

reawmaMe  nstiee  and  ander  reaaoaable  ciroamstaaces, 

had  raigiied  their  eommiaaioaa ;  and  that  the  Act,  as 

Rgaida  Bodi  jftTMua,  waa  inoperatiYe,     Bat  this  mode 

of  interpreting  the   atai^fce  woald  lead  to  this   ooaae- 

faeaee,  that  it  would    bo    always    matter    of    doubt 

whethez  an  olBeer  who  had  gone  through  the  form  of 

leaipdng  hia  eoamisaion  waa  etill  in  the  navy  or  not. 

U  hia  ToaaoBi  veie  saffident  and  he  waa  entitled    to 

leave  the  lenioe,  he  would  not  be  ifi  the  navy;  if  he 

were  notiaapfleition  to  resign  hisoommission,  he  would 

stall  beaa  officer.     Hia  auperior  offleer  would  ha?e  no 

raeaii  af  jodging  aa  to  the  aufflcienoy  of  the  grounds 

Tifm  wbaek  he  claimed  to  resign.    If  the  officer  were 

i%H  ka  woold  be  entitled  to  resist  hia  detention  by 

ten  fls  to  bring  an  action  anbseqnently  for  false  im- 

JiiwiMnt.    And  ao»  if  he  were  brought  to  a  oourt- 

Mrtiil  and  iaipriaoned,  he  might,  in  an  action  against 

tboffieen  of  the  couzt,  question  their  Jurisdiotion,  and 

nbait  to  the  Jury  that,  when  placed  under  arr38t,  he 

had  eeaaad  to  be  aa  offioer  in  the  nary.    The  difficulty 

and  confasion  tlMt  this  mode  of  interpretation  would 

gise  nae  to  may  be  illustrated  by  reference  to  the  see- 

taoos  of   tiie  Act  with    respect  to   neglect  of    duty, 

laotiBy,  and  iaaabordination.    An  officer  on  board  one 

of  her  lla]eaty's  ships  in  commission  might  be  guilty  of 

the  mispniitdfirt  at  which  those  sections  are  aimed  and  be 

face  tmas  pam^hBient  if  he  could  afterwards  satisfy  a 

juxj  Oat  at  the  time  when  he  was  alleged  to  have  done 

mag  he  had  talun  all  reasonable  steps  for  resigning 

has  eemmiaBw.    fieferance  was  made  to  article  160  of 

the  AdBoalty  Begnlations    of    1879,    under    which 

XMlsaaat  Bail  had  acted.     The  regulation  is  in  the 

hilowiagtamB:-^"U  any  officer  shall  retire  from  his 

em^iofmeMt  without  the  sanction  of   the  Admiralty, 

deepiCB  good  and  aoiBoient  reasons  to  be  judged  of 

by  the  Admiralty,  or  shall  refuse  or  avoid  serfice  if 

ioaad  eapriile  of  aenring,  he  shall  not  be  allowed   to 

nesitd  half-paj  ;  and  hia  name  shall  be  removed  from 

the  fist  of  effieere  of  the  Royal  Navy." 

The  kamed  conaaei  for  lieutenant  Hall  did  not  rely 

Vm  this  legnlatiim  aa  a  Justification  of  or  authority 

!■  the  lesagnation  of  Lieutenant  Hall,  but  pointed  to 

it^iappofft  of  hia  contention  as  to  the  meaning  of  the 

^Me«    We  are  clearly  of  opinion  that  the  regulation 

»*hseoBstmed  with  the  statute,  and  that  it  was  not 

fc**fcdfe  control  its  operation.    The  regulation  points 

mMM  Bay  follow  upon  an  officer  resigning  bis  com- 

^■te  wflboat  anch  auffident  cause  as  shall  satisfy  the 

A^tnUfg  or  where  he  refuses  employment  offered   him 

bf  tte  Adwiinlty,  and  his  doing  so  is  not  otherwise 


^■■•W  iat  taj  ef 
■NMaiqiBd  todc] 


IMi  not  neeeeaary  for  us  to  decide  the  very  grave 

^nfisA  whether  the  mere  acceptance  of  a  oommision  would 

ctltadf  aad  under  all  circumstances  suffice  to  bring  an 

wlthxn  the  jurisdiction  of  a  court-martial  for 

;  to  enter  upon  any  particular  service.    Some  of 

t%tB  at  pvesent  advised,  are  of  opinion  with  Yates,  J., 

^•»  tme  dted  [Vertue  v.  Lord  Olive)  that  it  would 

Vfc  We  ksve  the  question,  however,  distinctly  open 

^ilk  agMd  and  decided  if  in  any  case  hereafter  it 

■|jl%B  aeeeeaary  to  decide  it.    But  we  are  clearly  of 

\  where  a  commissioned  officer  accepts  an 

to  aerve  in  one  of  her  Majesty's  ships  in 

and  enters  upon  the   performance  of  his 

'jects  himself  to  the  provisions  of  the  Kaval 

»lat,  and  at  hia  own  wiU  and  pleasure  cannot 

^tfi^pofntaient,  and  may  be  tried  by  court- 

the  offenoea  specified  in  the  Act. 

*  depart  from  the  plain  meaning  of  the 

I  of  the  consequences  which,  it  was  said, 

result.      It  waa  argued   that,  if   the 

to  etesyoafl  in   the  Boyal  Kavy  whose 

>  «H  bonie  ea  the  books  of  one  ef  her  Idadesty'a 

» lift  ranH  wuU  be  that  the  Loidi 


of  the  Admiralty  might  impose  upon  an  officer  per- 
petual servitude  by  directing  his  name  for  life  to  re- 
main on  the  ship's  books.  But  this  difficulty  seems  to 
us  remote  and  far-fetched.  The  Legislature  cannot 
have  contemplated  a  proceeding  so  unreasonable  and 
entirely  unlikely  to  be  adopted.  We  are  not  disposed, 
in  order  to  escape  from  a  peril  so  remote  and  im- 
probable, to  adopt  an  interpretation  which  would  entail 
the  consequences  above  pointed  out  —  «.e.,  of  her 
Majesty's  ships  in  commission  being  left  unofOcered  and 
uncommanded,  at  the  sole  will  and  pleasure  of  the 
officers. 

A  further  point  waa  made  by  Sir  Henry  James  for 
Lieutenant  Hall,  that  the  arrest  of  Lieutenant  Hall  on 
board  The  Orantully  Gasth  was  illegal.    According  to 
Lieutenant  Hall*s  affidavit^  which  is  not  contradicted,  he 
was  arrested  by  a  naval  officer  who  exhibited  no  warrant, 
and  who,  it  must  be  t«ken,  had  none.    By  section  60  of 
the  Naval  Discipline  Act,  1866,  "  Every  offioer  in  com- 
mand of   a  fleet  or  squadron  of   her  Majesty's  ships, 
or  one  of  her  Majesty's  ships,  or  the  senior    officer 
present  at  a  port,  may  by  warrant  under  his  hand 
anthoriae  any  person  to  arrest  any  offender  subject  to 
this  Act  for  any  offence  against  this  Act  mentioned  in 
such  warrant    .     .     .    and  any  person  named  in  any 
such  warrant   may  forthwith   on  his  apprehension,  if 
the  warrant  so  directs,  be  taken  on  board  the  ship  to 
which  he  belongs  or  some  other  of  her  Majesty's  ships." 
The  contention  on  the  part  of  Lieutenant  Hall  is,  that 
he  could  only  be  arrested  under  such  a  warrant,  and 
that  there  was  no  such  warrant  in  this  case.    It  ia  to  be  . 
observed,  however,   that,  under  such  a  warrant,  not 
merely  a  person  in  her  Majesty's  navy,  but  any  person 
may  make  the  arrest ;  and,  further,  that,  although  the 
section  authorizes  the  person  named  in  the  warrant  to 
be  taken  on  board  one  of  her  Majesty's  ships,  it  does 
not    authorize    his    detention    on    board.      Such    an 
authority,  if  it  stood  alone,  would  be  a  very  imperfect 
instrument  for  the  bringing  to  punishment  of  offenders 
against  the  Act.    There  is,  however,  another  section  of 
the  Act,  the  51st,  of  a  far  more  effectual  character.     By 
that  section  **  every  person  subject  to  this  Act  who  shall 
not  use  his  utmost  endeavours  to  detect,  apprehend,  and 
bring  to  punishment  all  offenders  against  this  Act,  and 
shall  not  assist  the  officers  appointed  for  that  purpose, 
shall  suffer  imprisonment  or  such  other  punishment  as 
is  hereinafter  mentioned."    The  words  are  not  "  every 
person  to  whom  a  warrant  is  directed,"  but   "  every 
person  subject  to  this  Act ; "  and  we  think  that  the 
necessary  inference  is  that  such  a  person  has  power  to 
apprehend    and    bring   to    punishment    any    offender 
against  the  Act,  for  it  would  be  manifestly  unjust  to 
punish  a  man  with  imprisonment  for  not  doing  that 
which  he  had  no  power  to  do.    Moreover,  it  seems  to  us, 
looking  at  the  nature  and  number  of  the  offences  dealt 
with  in  the  first  forty-five  sections  of  the  Act,  that  it 
would  be  quite  impossible  to  maintain  discipline  on 
board  amongst  a  ship's  cre^  if  no  offender  could  be 
arrested  until  a  warrant  had  been  obtained  from  the 
offioer  in  command  of  the  ship.     In  this  case  the  arrest 
was  effected  by  a  naval  officer.    It  is  not  stated  that  he 
was  not  a  person  subject  to  the  Naval  Discipline  Act ; 
and  we  think  we  ought  not,  upon  the  facts  stated  to  us, 
to    infer  that  he  was  not  so  subject,  and  we    infer 
that  he    was.       Even    if    we    considered    the    arrest 
to  have  been  irregular,  it  is  by  no  means  clear  that  it 
would  have  been  our  duty,  under  the  circumstances,  to 
decree  the  discharge  of  the  applicant  before  he  had 
been  brought   to  trial  by  the  proper  tribunal— viz., 
a  couit-martial :    see  Beg.  v.  Mount,  23  W.  B.  572, 
L.  B.    6   P.    0.   283.      In    holding,    as  we   do,    that 
Lieutenant   Hall    is    subject    to    the   jurisdiction    of 
a  court-martial,    we  think   it    right  to    add  that   he 
has  acted,  as  it  seems  to  us,   ia  good  faith  and  in 
the  honeat  belief  that  the  t^ms  of   the  xegalatioiui 
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HiOH  Ooubt. 


referred  to  entitled  him,  without  permisBion  from 
the  Admiralty,  to  retire  from  the  serrice.  In  dealing 
with  this  case,  should  it  be  brought  to  trial,  we  have  no 
doubt  that  it  will  be  borne  in  mind  that  the  regulation 
in  question  has  unfortunately  been  so  framed  as  to  lea^e 
considerable  doubt  as  to  its  meaning.  It  seems  to  us 
tiiat  even  a  lawyer  of  some  leamiog  and  experience 
might  be  ezcueed  if  he  failed  to  interpret  it  oorreotly ; 
and  this  being  so  we  are  of  opinion  that,  though  the 
rule  should  be  discharged,  it  should  be  discharged  with- 
out costs.    We  accordingly  discharge  it  without  costs. 

EuU  diicharged. 

Solicitors  for  the  applicant,  Groutder  db  Vizard,  for 
Shelly f  Plymouth. 

Solicitors  for  the  defendants,  The  Solicitor  to  the 
Admiralty* 


Prob.  DiT.  ft  Adm.  Div.  ] 
Divorce.  J 


Feb.  2S. 


JHvoree'^Matrimonicd  Causes  Act,  1878  (41  Vict,  c 
19),  s.  4 — Stparation  order  hy  justices — Application  to 
discharge  on  ground  of  adultery — No  original  juiris' 
diction  to  hear  in  Sigh  Oourt-^AppecS-^Admissi' 
hUity  of  tnideno^^ChUd  horn  more  than  nine  mcnUhs 
after  separation  order  —  Admission  by  wife — iVe- 
sumj^on  of  Ulegitimaey, 

Section  4  of  the  Matrimonial  Causes  Act,  1878,  which 
empowers  the  court  or  magistrcite  before  whom  a  husband 
is  convicted  of  an  aggravated  assault  upon  his  wife  to 
make  an  order  in  the  nature  of  a  decree  for  Judicial 
separation  on  the  ground  of  cruelty,  and  to  order  matn- 
tenance,  and  deal  with  the  custody  of  children  under  ten^ 
contains  a  proviso  that  **  no  order  for  payment  of  money 
by  the  husband,  or  for  the  custody  of  children  by  the 
wife,  shall  be  made  in  favour  of  a  wife  who  shall  be 
proved  to  have  committed  adultery,  unless  such  adultery 
has  been  condoned  ;  and  that  any  order  for  payment  of 
money  or  fcr  the  custody  of  children  may  be  discharged 
by  the  court  or  magistrcie  by  wJiom  such  order  was  made 
upon  proof  that  the  wife  has,  since  the  making  thereof 
been  guilty  of  adultery;  and  provided  cdso  that  all 
orders  made  under  this  section  sTmU  be  subfect  to  appeal 
to  the  Probate  and  Admiralty  Division  of  the  High 
Court  of  Justice." 

In  fictions  2  and  8  of  the  same  Act,  dealing  with 
costs  in  cases  of  intervention  by  the  Queen's  Proctor  and 
the  power  to  vary  settlements,  tJis  words  "the  court" 
were  used  for  the  Probate  and  Admiralty  Division, 

Hdd,  that  the  words  "  the  court "  in  section  ^  do  not 
mean  the  Probate  and  AdmiroMy  Division^  hA  the  court 
before  whom  the  husband  is  convicted,  and  thai  court 
alone  can  vary  or  discharge  the  order;  but  there  is  a 
right  of  appeal  to  the  Probate  and  Admiralty  Division 
even  from  the  refusal  of  such  court  to  vary  or  discharge 
any  such  order,  and  tJiat  right  earists  noturiihstanding 
that  the  justices  may  have  stated  a  case  for  the  consider^ 
ation  of  the  Queen* s  Bench  Division;  but  t?ie  Probate 
and  Admiralty  Division,  as  a  matter  of  discretion,  wUl 
not  hear  the  appeal  while  there  is  a  special  case  pending 
in  the  Queen's  Bench  Division, 

There  is  a  legal  presumption  that  any  chUd  bom  more 
tTuin  nine  months  after  the  date  of  a  separcUion  order 
made  under  section  4  of  the  Matrimonial  Causes  Act, 
1878,  is  illegitimate.  An  admiseion  made  by  the  wife 
that  she  has  had  a  child  bom  more  than  nine  monAs 

(a.)  Beported  by  J.  Ghnuku>  LAnre,  Baq.*  Banister-st- 
Law. 


after  a  separtion  order  of  which  the  huthand  was  not 
the  father  is  culmissible  as  evidence  of  her  adultery. 

Application  under  section  4  of  the  Matrimonial  Oauae^ 
Act,  1878,  to  discharge  an  order  made  on  January  1, 1888, 
under  the  same  section  by  the  Justioes  of  the  Ohester 
Ward  Division  of  the  county  of  Durham,  whereby  it 
was  ordered  that  William  George  Hetherington,  having 
been  convicted  before  the  said  ]n«tioes  of  an  aggravated 
assault  on  his  wife,  EUzsbeth  Hetherington,  she  ahonld 
be  no  longer  bound  to  cohabit  with  him,  that  he  should 
pay  her  ten  shillings  weekly,  and  that  she  should  have 
the  custody  of  the  chfldren. 

The  ground  of  the  application  was  that  since  th«  date 
of  the  order  the  wife  had  been  guilty  of  adultery.  The 
evidence  relied  on  was  the  admission  of  the  wif«  that 
she  had  recently  given  birth  to  a  child  of  which  the 
husband  was  not  the  father,  made  in  cross-examination 
on  a  proceeding  in  the  police  court  against  her  hoaband 
on  September  16,  1886,  to  enforce  the  payment  of 
arrears  of  heip  allowance.  After  this  proceeding  the 
husband  took  out  a  summons  to  vary  the  order,  wlaieh 
was  heard  at  the  Oonsett  Police  Oourt  on  Octobew  9 
and  16, 1886.  The  justices  refused  to  allow  the  laus- 
band  to  give  evidence  of  non-access  or  to  compel  the 
wife  to  give  evidence  aa  to  the  parentage  of  the  ohOd  or 
to  receive  evidence  of  her  admissions  made  on  the 
previous  proceedings,  on  the  ground  that  such  evidence 
was  inadmissible  against  her  as  affecting  the  status  of  a 
child  bom  in  wedlock.  The  Justices  at  the  hearing, 
being  of  opinion  that  the  appeal  from  their  decision  vraa 
to  the  Queen's  Bench  Division,  stated  a  special  case ; 
the  special  case  was  entered  in  that  division,  and  at  the 
same  time  the  husband  appealed  to  this  division  against 
the  Justices'  decision.  That  appeal  was  heard  on 
January  18  and  85.  1887,  when  Hannen,  P.,  being  in- 
formed of  the  special  case  before  the  Queen's  Bench 
Division,  expressed  his  opiuion  that  as  the  queition 
raised  was  one  relating  to  admissibility  of  efidence,  that 
division  had  concurrent  Jurisdiction,  and  as  a  matter  of 
comity  it  would  not  be  right  for  this  division  to 
decide  a  case  which  was  actually  before  another  diviBion» 
and  ordered  the  application  to  stand  over.  That  appeal 
and  the  special  case  were  then  withdrawn,  and  the 
present  application  was  substituted. 

H,  D,  Ptitchard,  for  the  husband,  in  support  of  tha 
application. — Since  this  application  was  made  one  of  the 
magistrates  who  made  the  original  order  is  dead,  and, 
therefore,  we  must  come  here,  as  it  is  only  the  magia- 
tratea  who  made  the  order  who  can  rescind  it    It  waa  ao 
held  on  a  similar  clause  in  Ex  parte  Sharpe,  12  W.  B. 
756,  33  L.  J.  M.  0.  152,  which  was  the  case  of  a  pro- 
tection order  made  under  20  A  21  Yict.  c.  85,  s.  21 ;  and 
a  statute  (27  ft  28  Yict  c.  44)  was  passed  to  remedy  that 
defect.      The  magistrates  were  wrong  in    refudng  to 
receive  the  evidence.    A  child  begotten  after  a  divoroe 
d  mensa  et  thoro  was  held  a  bastard :  1  Salkeld,  123  s 
see  also  Taylor  on  Bvidonce,  8th  ed.,  p.  817.    The  aolc| 
issue  was  whether  the  wife  had  committed  adultery,  not 
the  legitEmaoy  of  the  child.    That  being  so,  we  are  lighll 
in  coming  to  this  court.    In  the  Matrimonial  Oaui 
Act,  1878,  the  court  means  this  court,  and  we  are  norf 
barred    by  having    applied   to  the  magistrates.     TIk 
remedy  is  concurrent,  or  we  can  treat  that  application  m 
a  nullity :  Beg.  v.  The  Justices  of  Middlesex,  9  Do^ 
Pr.  163. 

Back  ^Walton  with  him),  for  the  respondent,  the  wif« 
—The  applicant  has  already  elected  to  appeal  to  anoth^ 
court.  Thero  is  no  double  appeal.  But,  beyond  thai 
this  is  an  original  application,  which  can  only  be  aa 
in  the  first  instance  to  the  court  which  made  tb 
original  order ;  the  oourt,  on  section  4,  can  only  hai 
that  meaning.  The  evidence  here  was  inadmissible ;  I 
was  obtained  in  an  entirely  diffleront  prooeedinff 
i^aU«v«  T.  i^oft^o^  L.  B.  a  P.  ft  D.  M2« 
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J^SH  OOVBT* 


HbTHBBINOTON  V«  HbTK1BI1IOTON.<^''TkB  SuTHBBLAirD.' 


Hxos  Court, 


Soetfcn  4  of  the  lUtrimonial  Oaufei  Act,  1878,  U 
aidlleiaitlj  set  out  in  the  head-note. 

Hjunmr,  P. — I  regret  rery  mach  that  this  litigation 

kae  naefaed  the  present  pitch,  and  I  hope  the  opinion  I 

ta  abont  to  expreee  will  bring  the  eaae  to  an  end.    j 

■eia   mj  opinion   on    the  point   whether    there  was 

cffiicaee  on  whioh   the   magistratee  might  hare    aoted 

Ibt  the  pnrpoee  of  diieharging  the  ori^nal  order.    It 

ippcew  that  on  Jannazy  1,  1 883,  an  order  eqniralent  to  a 

ittfieU  teparatlon  waa  made  by  the  Jotticee,  and  from 

tba  tne  of  that  order  the  partiee  are  anthorized  to  live 

•fait,  ni  tiie  hnaband  Ib  bidnnd  not  to  moleat  his  wife. 

'^nMiffask  moment  all  the  presnmption  which  ordinarily 

'  ihi  fte  oaae  of  married  persons  as  to  aocesi  and 

of    children   is     reversed,    and    from    that 

if  a  child  is   bom   more  than   nine  months 

it  Is  presumed,  unless  it  is  shown    to  be 

,  that  the  child  is  illegitimate.   That  point  was 

M  sight  of  before   the  magistrates,  bnt  it    is  well 

eMdished  by  the  ease  cited  in  1  Salkeld,  123.    How, 

ttfB,  does  thia  case  stand  as  to  the  facts.    The  woman 

sppeaiB  to  hare  admitted  that  she  had  a  child   born 

abont  eight  wedn  before  the  hearing  of  the  summons  in 

September,  1886.     A.  woman,  although  married,   may 

always  pnre  the  date  of  the  birth  of  her  child,  and  in 

this  ease  there  was  a  legal  presumption  that  the  child 

ess  illegitimate.    Unfortnnately,  in  refusing  to  act  on 

fhe  evidence,  the  magistrates  were  persuaded  that  the 

iaM  was  one  of  bs«tardy,  which  it  was  not.    Then  as  to 

tts  proceedings.     In  the  first  place,  an  application  was 

mik  to  the  magistrates  to  discharge  the  order  of  January 

1,  ]883»  and  it  turned  out  that  one  of  the  maglBtrates  who 

mdithe  order  was  dead,  the  magistrates  refused  the 

ifpiieation,  but  stated  a  case  for  the  consideration  cf 

Ike  Queen's  Bench  Division.    Then  an  application  was 

■sde  to  me  under  section  4  of  the  Matrimonial  Oanses 

isl,  1378,  by  way  of  appeal  from  that  refusal.    I  said 

tbcn  that  I  did  not  doubt  (and  I  adhere  to  that  opinion) 

thsl  I  have  the  power,  by  way  of  appeal,  to  consider  a 

nfssal  by  the  miagistrates  to  make  an  order  where  they 

iapropsdy  refuse.     The  question  whether  the  appeal 

AmIA  be  to  the  Dirisional  Court  was  not  raised,  but. 

•  a  matter  of  discretion,  I  did  not  think  it  right  to 

nhssK  fb  case  while  there  was  a  special  case  pending 

^te  Qasen's  Bench  Division,  and  I  allowed  the  case  to 

the  ease  comes  before  me  in  the  form  of  a 
spplieation  to  disobarge  the  originsl  order, 
_    sad  that  under  section  4  of  the  Matrimonial 
Chases  Ad^  1878,  I  have  the  power  on  fresh  evidence  to 
>  the  original  order  of  the  magistrates.    T  have 
asms  fee  thtf*  'inclusion  that  I  have  not  the  power.    XJn- 
doalMly  thr  word  "  court"  is  used  in  some  sections  of 
the  Act  as  applying  to  the  Divorce  Gourt^riz.,  in  section  8, 
'  "  J  to  costs  of  the  Queen's  Proctor,  and  in  seotiou 
K  wisting  to  settlements.    Bnt  then  in  section  4  we 
earns  Is  a  totally  different  enactment,  in  which  the  word 
"SMBt"  is  nssd  in  a  different  collocation.  The  words  are, 
fti^ftat  in  a  case  of  aggravated  assault  **  the  court  or 
V|^te«e  before  whom  he  shall  be  so  conricted  may  '* 
^^  ttat  the  wife  be  no  longer  bound  to  cohabit.    I 
yfcla  words  must  be  read  dittribuUvely.    The  same 
^^*esart  or  magistrate"  occur  in  the  first  sub- 
■■^1  sad  it  is  inconceivable  that  the  Legislature 
^■Mfctsiafer  to  this  court  the  question  dealt  with  in 
*y  ^^ewtion — via.,  the  husband's  means  for  the  pur- 
J— ^  ^  ^Mendning  the  sllowance  to  tbo  wife.     That 
wvid  ^  t  vost  unnatural  construction.    The  whole 
ti  the    govemipg  sentence  and  the  sub- 
that  the  Legislature  intended  that  the 
should  be  convicted  and  subsequently  dealt 
satiiely  by  the  same  court,  I  am  not  sure  what 
Kf  whether  quarter  sessions,  assizes,  or  Jastices,  but 
J  not  this  court.    The  only  natural  construction 
liltettte  section  BMsns  that  the  court  or  magistrate 


before  whom  the  husband  is  conricted  is  to  consider  his 
means  and  make  the  order  for  payment  by  him. 
Further  light  is  thrown  on  it  by  the  language  of  the 
proviso,  which  prorides  f6r  the  discharge  of  the  order  by 
the  court  or  magistrate  '*by  whom"  sach  order  was 
made,  and  this  construction  is  strengthened  by  the  con* 
eluding  words  by  which  all  orders  are  made  subject  to 
appeal  to  the  Probate  and  Admiralty  Division.  I,  there- 
fore, think  that  I  have  no  power  to  discbarge  this  order. 
That  can  only  be  done  by  the  court  or  magistrate  by 
whom  the  order  was  made,  bnt  that  from  their  order, 
whether  discharging  or  refusing  to  discharge  the  original 
order,  there  is  an  appeal  to  this  ooorfc.  This  application 
must  be  dismissed,  with  costs,  and  the  costs  in  this  court 
of  the  abandoned  motion. 

Solicitors  for  the  applicant,  Pritehard  A  8om,  for 
T.  W.  Wtlford,  Oonsett. 

Solicitor  for  the  respondent,   T.  Cray,   for  D%»  A 
fVarlow,  Newcastle- on-Tyne. 


Prob.  Div.  ft  Adm.  Div.  I  ^^^  ^q 

Admiralty.  i  ^*^  ^^• 

"  The  Sutheblaki)."  (a.) 

Damage  —  ExempUoru  from  compuliory  pilotage  — 
London  Diiiriet — *'  Shipt  tmding  to  Boulogne  or  a 
port  in  Europe  north  of  Botihgne'*  '^Merchant 
Shipping  Act,  1854  (17  4}  18  Vict.  c.  104),  $.  379. 

The  S.,  a  British  veeeet,  on  a  voyage  from  Liverpool, 
not  carrying  pcueengera,  hut  hound  to  and  having  on 
hoard  a  cargo  eon$ignod  to  Hamhurg,  to  which  port  $he 
wae  in  the  hahU  of  trading,  camie  into  collieion  with  a 
harque  in  the  Englieh  Channel  ouUide  the  houndary 
of  the  London  Pilotage  Distriot,  and  received  eerioue 
damage.  In  order  to  repair  thie  damage,  her  maeier, 
when  he  arrived  off  the  mouth  of  the  Thamee,  ehaped  Ais 
couree  for  London,  and,  off  Oraveeend,  took  on  hoard  a 
duly  Ueenetd  TrinUy  pilot.  WhiUt  thie  pilot  wae  acting 
in  charge  of  The  S.,  ehe  came  into  collieion  in  Half  Way 
Reach  with  a  hrig,  hut  wae  ahle  to  proceed  to  London, 
where  nearly  all  her  cargo  wae  ditcharged.  Of  the  cargo 
eo  diecharg«i  a  portion  toae  eent  to  Hamhurg  in  another 
vteeel,  and  the  remainder,  after  a  delay  of  ahout  three 
weeke,  wae  re-ehipped  in  The  S.  and  taken  in  her  to 
Hamhurg. 

An  aeiion  of  damage  having  heen  inetituted  in  the 
Oity  of  London  Court  on  hehalf  of  the  ownere  of  the 
hrig  againet  The  8.,  the  ownere  of  The  S.  raieed  therein 
the  defence  of  compuleory  pilotage.  The  fudge  of  the 
City  of  London  Court  euetained  thie  defence  and  die' 
miieed  the  action,  and  the  ownere  of  the  hrig  appealed  to 
thie  court. 

Held,  on  appeal,  that,  at  the  time  of  the  collieion  in 
Half  Way  Beach,  The  S.  wae  trading  to  a  port  north  of 
Boulogne  within  the  meaning  of  eection  379  of  the 
Merchant  Shipping  Act,  1854,  and  wae  exempt  from 
compuleory  pilotage  under  the  provieione  of  that  eection. 

This  was  an  appeal  from  the  decision  of  the  j  ndge  of  ths 
Oity  of  London  Oourt  in  an  aotionof  damages  instituted  on 
behalf  of  the  owners  of  the  brig  Kate  against  the  British 
steamship  Sutherland  to  recover  the  damages  sustained 
in  a  colUsiou  between  the  two  vessels  in  Half  Way 
Beaoh  of  the  fiiver  Thames  on  the  23rd  of  December 
last,  when  TTie  Sutherland  was  in  charge  of  a  licensed 
Trinity  House  pilot.  By  the  decision  appealed  against 
the  judge  of  the  City  of  London  Court  had  dismissed 
the  action  on  the  ground  that  the  defence  of  compulsory 
pilotage  raised  by  the  owners  of  The  Sutherland  had  been 
established,  inasmuch  as,  although  The  SutherHnd  before 

(a.)  Reported  by  C.  F.  Jbmubtt,  Bsq,,  Barrister-at-Law. 
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HlOH  COUBT. 


*' TbB  SuTHBRIiAHB." 


High  Govbt. 


she  entered  the  Thames  prefiooalj  to  the  oolUBlon  had 
been  bound  on  a  voyage  from  Liverpool  to  Hambarg, 
and  was  laden  with  a  oargo  consigned  to  that  port,  she 
had  at  the  time  of  the  collision  abandoned  that  voyage 
and  was  at  such  time  proceeding  from  Liverpool  to 
London  for  the  purpose  of  being  repaired. 

May  28. — The  appeal  was  now  heard  before  the 
President  and  Butt,  J.,  sitting  as  a  divisional  court  of 
the  Admiralty  Division. 

Myburghf  Q,0,,  and  Pike,  for  the  appellants,  the 
owners  of  The  Kate, 

Qaimfwrd  Bruee,  Q,G.y  and  Raikes,  for  the  respond- 
ents, the  owners  of  The  Sutherland, 

Ic  appeared  from  the  process  containing  the  shorthand 
notes  of  the  evidence  taken  in  the  court  below  that  The 
Sutherland,  which  was  one  of  a  line  of  steamers 
regularly  trading  between  Liverpool  and  Hamburgh  had, 
on  the  3l8t  of  December,  as  she  was  proceeding  from 
Liverpool  towards  Hamburg,  come  into  collision  in  the 
English  Channel,  west  of  Dungeuess,  with  the  barque 
Streca,  and  received  serious  damage ;  that  in  order  to 
repair  this  damage  the  master  of  The  Sutherland  de- 
termined to  make  for  the  Thames,  and  accordingly  took 
onboard,  off  Dungeness,  a  Trinity  pilot,  and  was  piloted 
by  him  as  far  as  Q-ravesend ;  that  at  Gravesend  he  took 
another  Trinity  House  pilot  on  board,  who  was  acting 
in  charge  of  The  StUherland  at  the  time  of  the  collision 
with  The  Kate;  and  that,  after  that  collision.  The 
Sutherland  went  on  to  London,  where  nearly  all  her 
cargo  was  discharged,  and  that  of  the  cargo  so  discharged 
a  portion  was  transhipped  on  board  another  steamer 
belonging  to  the  same  owners  as  The  SutTierland,  and  so 
carried  to  Hamburg,  whilst  the  remainder  of  the  cargo 
of  The  Sutherland,  after  the  completion  of  her  repairs, 
which  took  about  three  weeks,  was  re- shipped  on  The 
Sutherland  and  taken  in  her  to  the  same  port. 

For  the  appellants  It  was  contended  that  The  Suther" 
landwBB  exempt  from  compulsory  pilotage,  both  as  being 
a  vessel  in  distress  within  section  362  of  the  Merchant 
Shipping  Act,  1854,  and  section  63  of  6  Qeo.  4,  c.  125, 
and  as  being  a  vessel  "trading  to  a  port  north  of 
Boulogne  "  within  section  379  of  the  Merchant  Shipping 
Act,  1854. 

The  counsel  for  the  respondents  argued  that  The 
Sutherland  had  at  the  time  of  the  collision  with  the 
brfg  been  bound  by  compulsion  of  law  to  employ  a 
Trinity  House  pilot  by  virtue  of  sections  353  and  376 
of  the  Merchant  Shipping  Act,  1854. 

The  following  authority  was  referred  to :  Courtney  v. 
Cole,  ante,  p.  8,  19  Q.  B.  D.  447. 

Hankten,  P.-*Li  deciding  this  case  we  have  nothing 
to  do  with  the  policy  of  the  law,  we  have  only  to  eee 
what  intention  is  ezpreseed  by  the  vrotdi  which  the 
Legislatuie  has  employed.  The  flisfc  question  we  have 
to  consider  is,  whether  or  not  the  exemption  in  the  3rd 
sub-section  of  section  379  of  the  Merchant  Shipping 
Act,  1854,  applies  to  any  other  vessels  than  those 
which  start  from  or  are  ptooeediug  to  the  London 
district  or  one  of  the  Trinity  House  outi>orfc  dis- 
tricts. In  considering  this  question  no  one  sec- 
tion of  the  Merchant  Shipping  Act,  1854,  has 
beeu  referred  to  which  leads  to  the  conclusion  that  any 
limit  is  to  be  put  on  the  general  words  of  the  379th 
section  of  that  Act,  and  when  the  language  of  the  (overal 
sub-sections  of  that  section  is  considered  it  is  impossible 
that  the  construction  Mr.  G-ainsford  Bruce  has  suggested 
oan  be  the  light  one.  The  material  words  in  the  section 
in  question  are  *'  the  following  ships,  when  not  carrying 
passengers,  shall  be  exempted  from  compulsory  pilotage 
in  the  London  district  and  in  the  Trinity  House  outport 
districts."  The  reference  to  the  London  district  and 
the  Trinity  House  ports  is  for  the  purpose  of  stating 
what  compulsory  pilotage  the  vessels  are  not  to  be  sub- 
jected to.    When  we  have  to  determine  what  veasels  are 


to    be   exempt    from    compulsory    pilotage    we    have 
certain    vessels    thus    described    in    sub-section    1  of 
the   section,  "  Ships  employed  in    the  coasting  trade 
of  the  United  Kingdom,*'  that  obviously  means  ships 
from  any  ports  in  the  United  Kingdom  proceeding  on  a 
coasting  voyage  from  one  port  of  the  United  Kingdom 
to  another.    These  words  cannot  be  restricted  to  vessels 
coming  out  of  or  going  Into  the  London  district  or  the 
Trinity  House  outport  districts.    Then  in  the  3rd  sab* 
section  are  these  words :  *'  Ships  trading  to  Boulogne  or 
any  place  in  Europe  north  of  Boulogne."     We   see  no 
reason  for  putting  a  restriction  on  these  general  words 
which    we  cannot  put   on  the  preeeding    sub-section. 
Now  it  is  unnecessary  to  determine  whether  or  not  this 
3rd  sub-section  applies    to  foreign  vessels.      We  are 
dealing  with  an  English  vessel  which  was  proceeding 
from  a  port  in  England  to  a  port  in  Europe  north  of 
Boulogne,   and  so  far  such  a  vessel  seems  to  me  to 
come  directly  within   those  words.      If  we  speculate 
on   the  object  which   it  is   to  be  supposed  the  Legis- 
lature had  in  view,  it  would  appear  that  the  idea  was 
to  glf  e  certain  privileges  to  vessels  engaged  in  particular 
ways,   such  as  those  engaged  in  the  coasting  trade. 
Vessels  trading  to  certain  places  in  the  north  of   Europe 
were  intended  to  be  exempted,  in  the  same  way  as  ic  the 
next  sub- section  an  advantage  is  given  to  those  bringing 
stone,  the  produce  of  the  Ohannel  Islands.     The  ques- 
tion then  arises.  Was  this  vessel  trading  to  a  place  noith 
of  Boulogne?     That  she  was  doing   so   originally  is 
beyond   dispute,  and,  therefore,   we  have  ta  consider  if 
she  had  ceased  to  be  a  vessel  trading  to  Boulogne,  or  to 
a  port  north  of  Boulogne.     The  Sutherland  met  with  an 
accident  oft   Dungeness.      Can   it    be    said    that    the 
moment  the  captain  saw  It  was  necessary   that  some 
repairs  should  be  done  to  his  ship  his  vessel  ceased  to 
be  a  vessel  trading  to  Hamburg.    It  appears,  then,  that 
no  accident  which  could  happen  to  her  could  canse  her 
to  lose  her  particular  trading  character.    That  is  the  only 
essential  character  which  the  Legislature  requires  that 
the  vessel  should  have.    I  agree  that  it  is  not  because  a 
vessel  is  generally  engaged  in  trading  to  a  port  north  of 
Boulogne  that  she  would  be  exempt  if  she  were  not  at 
the  material  time  engaged  on  a  voyage  to  Boulogne  or 
a  port  north  of  Boulogne  ;  but  if  a  vessel  trading  to  a 
port  north  of  Boulogne  is  obliged  for  temporary  purposes 
to  put  into  a  port,  she  does  not  on  that  account  cease  to 
be    engaged  in    trading    to    the    port    to    which    she 
was    trading    at    the    commencement  of   her    voyage. 
Nor   can    it   make  any  difference  whether  the  port  or 
harbour  in  which  she  may  take  refuge  is  a  long  one,  as 
the  harbour  of  London,  or  one  of  a  very  limited  area. 
Suppose  the  vessel  had  put  into  Bamsgate  for  the  purpose 
of  repairs  and  had  gone  out  again  immediately,  could  it 
be  said  that  that  vessel  lost  its  character  of  trading  to 
the  place  which  was  originally  its  place  of  destination  ? 
I  base  my  decision  on  the  generality  of  the  langaage  of 
the  Act,  and  hold  that,  as  The  Sutherland  was  trading  to 
a  place  north  of  Boulogne,  she  was  not  bound  to   take  a 
pilot.       The    decision   of    the    court    below    must    b^ 
reverse  i. 

Butt,  J. — I  am  of  the  same  opinion.  In  dealing  with 
a  penal  enactment  we  must  take  the  words  of  the  enact- 
ment and  apply  them  strictly.  I  have  no  doubt  what- 
ever that  this  ship,  at  the  time  in  question,  was  a  ahif 
trading  to  a  port  of  Europe  north  of  Boulogne,  and  thai 
her  voyage  was  only  temporarily  interrupted  by  hei 
going  into  the  Thames.  I  agree,  th^r^fore,  in  thinking 
that  this  appeal  must  be  allowed. 

Bruce  asked  for  leave  to  appeal. 

Hannen,  p. — If  the  consent  of  the  court  is  necesaar] 
for  a  further  appeal  we  grant  that  leave. 

Solicitors  for  the  plaintiffs,  Lowkis  &  Co. 

Solicitors  for  the  defendants,  Parker,  GarreU^  <| 
Parker* 
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Dumige — Ordw  iu  Council  of  June  24,  1885,  relating 
ioikantE9igtiiom  of  ike  Biver  Mereey^^Ccmtrueition 
e/ihe  Menhaml  Shipping  Act,  1873  (36  A  37  Vict.  e. 
8d),  •.  Vl^Iu/ringemmU  by  no  poasibility  contributing 

A  Itmr^m  wUdk  had  come  up  the  Riwer  Meroty  from 
Bca  t»  low  ^  «  deam  tug  on  the  laet  of  the  Jtood  wot,  in 
i\M  tmHy  mtnaag  of  January,  be/ore  tunritif  and  whmt 
«e8rlf  akmef  of  the  Canada  Baein  and  in  th€  ad  of 
Immf  Uned  in  order  to  bring  her  head  to  tide,  run 
ixk  etmed  amidehipe  on  the  eUxrboard  eide  by  a  Ueam' 
dif  feooeeding  doron  the  river.  To  rwover  for  the 
kmye  mtiained  tn  thie  collieion  the  ownert  of  the 
herfueiaiUiuUd  an  action  of  damage  txgainet  the  «tea>n« 
tmh 

'frem  the  evidence  at  the  hearing  it  appeared  that  the 

grmi  light  rtqmirtd  to  be  carried  by  the  barque  under  the 

Order  in  Ooandl  of  June  24,  1885,  relating  to  the  navi'- 

geHen  of  (4«  Biver  Mersey,  uwm  eo  placed  as  to  be  obscured 

by  the  starbeard  cathead  of  the  barque  from  right  ahead 

ts  ceneiderahly  less   than  one^third  of  a  point  on  the 

Sbarbeard  bow ;  and  thai  the  stem  light  required  by  the 

aoMe  Order  in  Cewmeil  to  be  shoum  from  her  stemrail 

Wi  Uoi  floeed  on  the  deck  aft  in  such  a  position  as  not 

to  be  fnperiyvieibk  astern. 

The  court  found  thcU   there  had  been  a  reasonable 

eompUenee  wik  the  Order  in  Council  with  respect  to  the 

atnt  of  tie  visibility  of  trie  green  light  of  the  bcnrque, 

emd  thai  the  eiseearaiion  of  it  had  nothing  to  do  with  the 

etlHeiem;  thai  the  neglect  to  properly  show  a  stern  light 

from  tie  stemrail  of  the  barque  eouid  not  by  any  possi' 

bUHy  have  conirihuted  to  the  collision,  and  th<xt  the 

steamship  ought  to  have  slackened  speed  sooner  than  the 

evidemee  proved  she  did. 

Hdd,  that  there  had  been  no  such  infringement  of  the 
Order  in  CouneU  of  June  24,  1885,  as  brought  the  case 
isititin  the  nth  section  of  the  Merchant  Shipping  Act, 
1873,  and  that  the  barque  could  net  be  deemed  to  blame 
ndar  that  sectianm 

TSbsa  vm  an  actioQ  of  damage  instituted  on  behalf  of 

the  ovMB  of  the  barque  Nordens  Dronning  against  the 

Fire    Queen    to    reoorer    the    damage    saa- 

\  as  a  eoIlUion  between  the  two  veasels  in  the  early 

jof  tlie  13th  of  last  January  before  sunrise,  when 

TJkyordens  Dronning  having  come  up  the  River  Mersey 

in  few  of  a  steam  tug  on  the  last  of  the  flood,  when  in  the 

vdt  oi  being  tamed  by  the  tug  in  order  to  be  brought 

to  tide  and  anchor  about  abreast  of  the  Canada 

>  nm  into  by  The  Fire  Queen  as  that  vessel  was 

yaoeeedlBgdown  the  river.    The  plaintiffd  pie  ided  {inter 

«&a}y  and  in  atubstance  proved  by  the  evidence  called  on 

fhib  behalf,   that    The    Nordens    Dronning  had    her 

iV>^^<>n  »ido  lights  up  and  a  bright  globe  light  on 

tsik  afc,  and  the  tug  towing  The  Nordens  Dronning 

tha  piopec  lights  foT  a  tug  towing  in  the  Mersey  duly 

^Bhljjd  and  all  burning  brightly  ;  that  as  The  Nordens 

^sueng  began  to  swing  and  her  head  had  come  round 

te  *Mt  8.E.  under  a  starboard  helm  the  masthead  and 

>bA  1^  of  The  Fire  Queen  had  been  seen  from  The 

J^^oemm  Ihonning  about  two  points  on  the  starboard 

Imiv  el  Tif  Nordens  Dronning  and  about  a  mile  off, 

and  that  B^en  the  head  of  The  Nordens  Dronning  had 

teiu  ewmgraund  to  nearly  N.E.  and  The  Fire  Queen 

was   aboizf  on  the  starboaTd    beam  of    The    Nordens 

Dronning  The  Fire  Queen  opened  her  green  light  and 

cnae    into    coUinon    with    The     Nordens     Dronning 

•^tildng  the  starboard  side  of  The  Nordens  Dronning 

between  the  fore  and  main  rigging. 

'^]  Beperted  by  C.  F.  Jsocbtt,  Esq.,  Bftrrister-at-Law. 


The  aotlon  was  now  heard  before  Butt,  J.,  assisted  by 
two  of  the  Blder  Brethren  of  the  Trinity  House. 

Sir  W.  Phillim^e  and  Stubbe,  for  Jbhe  plalntiffi. 

Kennedy,  Q,C.,  and  Fickford,  foe  the  defendants,  the 
owners  of  The  Fire  Queen. 

Butt,  J.— In  this  ease  the  plaintiiFs  vessel,  the  barque 
Nordens  Dronning,  was  in  tow  of  a  steam  tug  called 
The  Great  We^ern.  She  had  come  into  the  River 
Mersey,  and  was  about  to  be  rounded  to  by  the  tug  to 
bring  her  head  upon  tlde«  The  tug  and  the  vessel  in 
tow  came  up  on  the  western  or  Cheshire  side  of  the 
river;  and  when  those  whose  duty  it  was  to  direct  the 
navigation  thought  the  time  had  come  to  turn  the  ship 
the  proper  measures  were  taken  for  so  doing,  and  the 
barque  and  tog  began  to  come  round.  At  that  time 
the  steamer  Fire  Queen,  the  defendants*  ship,  was 
ooming  down  somewhere  about  half-way  between  mid* 
river  and  the  eastern  shore,  navigating  in  that  which 
was  her  own  water.  I  see  no  reason  to  suppose  that  in 
the  state  of  things  existing  the  tug  and  her  tow  wero 
not  justified  in  putting  their  helms  to  starboard,  and 
going  round  when,  and  where,  and  as  they  did.    . 

The  case  set  up  on  behalf  of  the  steamship  Fire 
Queen  is  this :  Those  on  board  say,  As  we  come  down  on 
the  eastern  »ide  of  the  river,  we  first  became  aware  of 
the  existence  of  some  vessel  ahead,  or  nearly  ahead  of 
us,  by  seeing  what  afterward.s  proved  to  be  the  single 
white  light  at  the  masthead  of  the  steam  tug  ;  that  was 
not  more  than  400  or  500  yards  distant.  It  has  been 
contended  on  the  part  of  The  Fire  Queen  that  those  on 
board  of  her  could  not  see  the  tug's  light,  which  they 
admit  to  have  been  a  good  one — I  am  speaking  of  only 
one  light  at  present^  at  a  greater  distance  on  account  of 
the  thickness  of  the  weather.  The  master  of  The  Fire 
Queen  says  : — "  I  thought  that  was  the  light  of  a  vessel 
at  anchor ;  it  was  slightly  on  my  port  bow,  and  I  in- 
tended to  go  down  ineide  of  it.  leaving  it  on  my  port 
hand,  when  suddenly,  not  long  after  that  light  was  seen, 
a  second  light — namely,  a  green  light,  apparently  on 
board  the  same  ship,  was  also  seen  on  the  quarter, 
whereupon  I  assumed  that  they  were  the  lights  of  a 
steamer  standing  in  across  the  river  towards  the  eastern 
shore.  I  gave  the  order  at  once  to  starboard  the  helm. 
I  cleared  the  vessel  with  the  lights,  ani,  then,  if  there 
had  been  nothing  behind  her,  there  woull  have  been  no 
danger ;  but  it  turned  out  that  the  tug  bad  a  barque  in 
tow,  and  I  ran  into  the  starboard  broadside  of  that 
barque.  I  should  not  hAve  done  so  if  the  proper  indioa- 
tions  had  been  given  me  of  there  being  a  vessel  in  tow 
of  the  tug." 

What  indicatioQs  had  the  officer  in  charge  of  The 
Fire  Queen  a  right  to  have  P  He  had  a  right  in  the 
first  instance  to  havo  a  warning  that  there  was  a  vessel 
in  tow  given  him  by  two  lights  at  the  masthead  of  the 
tug,  and  he  had  a  right  to  have  another  warning  given 
him  by  the  green  light  of  the  ship  iu  tow.  Possibly — 
although  that,  I  do  not  think,  can  be  snccesifully.  main- 
tained— he  may  say,  *'  I  had  the  right  also  to  have  a 
third  warning  by  a  white  stern  light."  Now,  he  says, 
"  I  had  none  of  these  warnings.  I  had  a  right,  on  the 
assumption  that  the  white  light  I  saw  and  this  green 
light  of  the  same  vessel  were  the  lights  of  a  steamer  not 
towing  to  act  as  I  did."  The  most  important  matter 
to  determine  in  this  case  is,  had  that  tug  one  or  two 
good  lights  at  her  masthead,  an  inefaoent  light  is 
practically  no  better  than  no  light  at  all.  Now  there 
is  a  strong  body  of  evidence  to  the  effect  that  the  tug 
had  had,  up  to  the  time  of  the  collision,  and  at  the  time 
of  collision,  and  continued  to  have  after  the  collision, 
two  perfectly  good  lights  at  her  masthead.  There  is  a 
strong  body  of  evidence  on  the  other  side  that  the  tug 
never  had  after  she  got  into  the  Mersey  any  good  light 
save  one  at  her  masthead ;  and  that  at  the  time  of  col- 
lision and  the  time  Just  preceding  it  she  had  only  one  light 
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of  anj  sort  at  her  maithaad.  I  have  to  detMmine  thati 
bat  before  I  advert  farther  to  that  qaeatkm  of  fact 
there  are  other  matters  to  be  dealt  with*  Firet  of  all, 
I  have  to  ooneldeif  whether  the  barqae  carried  a  good 
green  light  P  I  have  no  heeitation'  in  fihding  at  onoe 
tiiat  she  did.  I  am  speaUnic  of  ^  the  carriage  of  the 
light,  and  not  of  its  position.  Secondly,  was  it  a  light 
properly  fixed  f  that  is,  was  the  carrying  of  that  light 
where,  and  as  it  was,  carried  a  compliance  with,  or  a 
departure  from,  the  Begalations  for  PrcYenting  OoUisions 
at  Sea,  which  by  Order  in  Ooandl  are  applicable  to  the 
Mersey. 

Now  The  Nordens  Dronning^  like  other  Tessels,  has 
a  cathead,  and  in  one  sense,  no  doabt,  the  cathead  was 
in  the  way*  of  the  light.  I  think  both  sides  have  given 
fair  and  honest  evidence  as  to  the  amoant  of  the 
obstruction  of  that  light.  The  result  comes  to  this  that 
the  cathead  obscured  the  side  light  for  some  two  and  a 
half  or  possibly  three  degrees — ^that  is  considerably  less 
than  the  third  of  a  point— on  the  vessel's  bow.  And 
that  save  for  that  third  of  a  point  her  side  lights 
showed  an  unbroken  light  over  ten  points  of  the 
horizon.  Is  it  a  breach  of  the  Begulations  for  a  vessel  to 
have  her  lights  obscured  to  the  extent  I  have  described  P 
It  is  certain  that  a  literal  compliance  with  these  Regula- 
tions is  not  intended.  A  literal  compliance  with  these 
Begulations  is  an  impossiblity.  I  will  take  an  instance, 
a  vessel  at  anchor  is  to  carry,  not  more  than  twenty  feet 
above  the  hull,  a  light  which  shall  show  an  unbroken 
light  all  round  the  horizon.  If  a  vessel  has  any  mast  or 
rope  which  runs  to  a  greater  height  than  the  prescribed 
twenty  feet  above  the  water,  it  is  utterly  impossible  that 
any  lantern  hung  at  that  height  could  show  an  nn- 
bicken  light  all  round  the  horizon.  A  number  of  other 
iufitances  might  be  given,  I  am  only  pointing  out  that 
the  letter  of  the  Begulations  cannot  be  complied  with. 
What  we  must  look  to  is,  whether  there  is  a  reasonable 
compliance  with  the  Begulations. 

Several  surveyors  have  k>een  called,  and  amongst 
others  a  gentleman  whose  evidence  is  entitled  to  be 
treated  with  every  respect — Mr.  Laslett,  the  Board  of 
Trade  surveyor.  What  does  his  evidence  come  top 
He  says  :  ''  I  should  not  have  passed  these  lights  in  the 
position  in  which  they  were  placed,  and  having  regard 
to  the  position  of  the  cathead.'*  And  he  described  to 
what  extent  on  either  bow  the  light  would  be  obscured. 
But  he  was  asked  what  the  Board  of  Trade  would  do, 
and  he  produced  his  instractions.  The  result  of  following 
them  is,  that  he  gets  out  of  oift  difficulty  into  another. 
The  Board  of  Trade  is  careful  not  to  have  any  obscura- 
tion of  the  light  on  either  bow  from  right  ahead,  but  in 
obtaiuing  that  desideratuni  it  causes  a  departure  from 
the  rule,  which  to  my  mind  is  a  f  sr  more  serious  matter. 
It  turns  out  that  Mr.  Laslett  would  hava  passed  this 
vessel  if  her  cathead  had  been  removed,  although  there 
would  be  a  greater  degree  of  error,  in  the  sense  that 
each  side  light  would  then  be  seen  across  the  bow  of  the 
vessel.  I  do  not  know  how  these  regulations  are  to  be 
worked  out.  There  cannot  be  a  strict  compliance  with 
their  letter. 

I  am  stoongly  iadined  to  believe  that  the  right  thing 
to  aim  at  would  be  to  adhere  to  the  arc  of  ten  points, 
starting  from  two  points  abaft  the  beam,  and  to  carry 
the  light  BO  as  to  allow  it  to  be  seen  no  further  forward 
than  an  arc  of  ten  points  would  allow.  That  would 
leave,  if  it  were  exactly  carried  out  and  the  ship  were 
motionless,  a  space  in  darkness  right  ahead  equivalent  to 
the  beam  of  the  ship  but  the  lights  would  not  then  be 
visible  across  the  stem.  The  question  here  is  whether  the 
departnre  from  the  strict  requirements  of  this  rule  is  a 
departure  which  is,  under  the  circumstances,  unreasonable ; 
whether,  because  this  cathead  obscured  the  light  of  the 
veuel  to  the  extent  I  have  described,  two  and  a  half 
degrees  or  three  degrees  on  the  vessel's  bows,  it  is  a 
breach  of  the  Begulations  which  is  to  entsil  the  very  serere 


penalty  enacted  by  the  17th  section  of  tiie  Metohant 
Shipi^  Act  of  1873.  I  am  not  ineUaed  to  saj  it  is;  I 
have  asked  the  Elder  Brethren  and  they  agree  with  me  in 
thinking  that  there  was  a  reasonable  oompliaaoe  with  tlie 
Begulation  regarding  lights.  7%s  Nardmu  Dronning  is, 
therefore,  not  to  blame  for  having  the  green  light  carried 
where  it  was,  having  regard  to  the  position  of  the  cat* 
head.  I  asked  Mr.  Laslett  this  qaeetion,  how  he  woald 
fix  the  lights,  and  he  said  they  should  be  carried  farther 
forward,  and  he  would  place  them  some  three  laet 
higher,  and  that  wonld  be  a  way  of  obviating  tiie 
difficulty.  But  he  obviates  one  diiBculty  by  ranninc 
into  another;  the  Elder  Brethren  tell  me  that  if  thai 
suggestion  were  complied  with  there  would  probably  be 
a  serious  obscuration  of  the  light  by  the  headsaOs  of  the 
vesseL 

I  have  been  dealing  with  this  merely  as  a  qoestioo 
under  the  statute.    When  I  come  to  the  merits  of  the 
case  I  have  not  the  slightest  doabt,  as  a  matter  of  f  aot» 
that  the  obscuration,  as  far  as  it  was  an  obscaration» 
of  the  green  light  by  this  cathead,  had  nothing  to  do 
with  this  collision,  beoaose  I  have  no  doubt  that  the  two 
vessels.  The  Fire  Queen  and  The  Nordmu  Dronmng^ 
were  in  such  positions  that  that  cathead  never  eoold 
have  obicared  the  light  of  the  barqae  from  those  on 
board  The  Fire  Queen,  and  that  it  ought  to  have  been 
seen  earlier  by  them.    They  did  not  see  it,  and  thej 
starboarded  into  The  Nordene  Dronning,    I  come  now 
to  the  stem  light.    I  have  already  intimated  in  the 
course  of  the  case,  after  consulting  with  the  Elder 
Brethren,  that  the  stern  light  was  improperly  plaoed. 
and  that  its  position  constituted  a  breach  of  article  5 
of  the  Begulations  for  Preventing  Ck>llisions  applieable 
to    the    Biver   Mersey — regulations    hsfiag    statutory 
effect,  and  the    breach  of  which  entails  the  statutory 
penalty  imposed  by  section  17  of  the  Act  of  1873.    Had 
the  improper  position  of  that  light  any  eitect  on  the 
collision  ?    I  have  no  hesitation  in  saying  it  had  not, 
but  then  it  was  said  that  is  not  the  question.    Gould  it 
have  any  eilect  on  this  collision  P    It  appears  to  me  it 
would  be  a  proper  compliance  with  article  5  of   the 
Mersey  Begulations  to  hang  a  white  globe  lantern  from 
the  centre  of  the  taffrail  of  the  vessel,  so  that  it  woold 
hang  a  foot  or  eighteen  inches  below  the  taffrail.     The 
Elder  Brethren  agree  with  me  in  this,  that  the  real  in- 
tention in  prescribing  these  stem  lighto,  as  they  are 
called,  is  to  have  them  so  placed  that  they  should  not  be 
seen  in  front  of  the  stem.    However,   taking  it  that 
that  would    have  been  a    compliance,   what  follows  f 
Why,  that  had  it  been  there,  by  no  possibility  could 
those  on  board  The  Fire  Queen  have  seen  it  before  the 
collision.     I  know  tliat  one  or  two  of  the  plaintiffs'  wit- 
nesses, when  asked  to  place  models  on  the  paper  or  on  the 
table,  from  which  diagrams  were  drawn,  put  the  vessela 
in  the  position  in  which  the  stem  light,  carried  as  I  have 
suggested  it  should  be,  would  have  been  seen  from  The 
Fire  Quien.    But  I  do  not  accept  that  as  the  correot 
view  of  things.    The  vessels  were  never,  and  never  coald 
have  been,  in  the  position  indicated  by  these  diagrams. 
But,  taking  it  that  the  collision  between  TAs  Fire  Queen 
and   The  Nordene  Dronning  was  either  a  right-angle 
blow,  delivered  by  the  stem  of  The  Fire  Queen,  or  a 
blow,  as  the  captain  of  The  Fire  Queen  put  it,  leading 
aft  on  The  Nordene  Dronning^  it  follows,  having  regard 
to  the  fact  that  both  vessels  were  under  a  starboard 
helm  at  the  time  and  before  the  collision,  that  TTie  Fire 
Queen  never  could  have  been  in  a  position  to  have  seen 
a  light  over  The  Nordene  Dronning* a  stern.     Therefore, 
although  I  say  there  was  an  infringement  of  this  regula- 
tion with  regard  to  what  is  called  the  stern  light,  it  la 
an  infringement  which  could  not  have  any  effect  apou 
the  question   of  collision.    Neither  in   respect  of    the 
green  light  nor  of  the  stem  light  can  I  find  The  Nordene 
Dronning  to  blame. 

Now  let  me  consider  the  other  matters.    I  am  asked 
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Houn  or  Lobim. 


WbIOBT  V,  HoRTOlf. 


Honsa  or  IjObds. 


tD  bdiare,   and,  as  I  bare  said,  this  is  an  importaot 

potat,  that  the    tug   had    only  one    masthead    light. 

(The  learned  jadge  exemined  the   eridenee  ae  to  this 

poiat,  and  came  to  the  oondoaion  that  the  tag  had  two 

raffident  maatheade  lights  at  the  time,  and  that  they 

oQght  to  have  been  seen  by  those  on  The  Fire  Queen,"] 

There  im  one  other  matter  on  which  I  desire  to  say  a  word. 

He  night  was  hasy ;  had  it  not  been  hazy  the  steamer 

Fire  Queen  oertainly  might  hare  seen  the  one  masthead 

light,  whioh  she  admits  was  on  the  tog,  at  a  very  much 

^eatcr  distance  than  400  or  500  yards.    It  was  hasy. 

aaditssf bethatthatjustiflesthe  lookout;  bat  the 

-vestherbong  bazy  and  going  down,  as  the  captain  mast 

have  ban  aware  be  was,  at  something  like  seren  knots 

«s  Imsi;,  he  saw  a  light,  one  point  only  on  his  port  bow 

sad  JOO  or  600  hnndred  yards  oif .    He  oonld  not  hare 

taU  for  a  minute  what  that  light  rras ;  he  came  t?  the 

^Badasion  that  it  was  a  reasel  at  anchor  and  aoted 

sBcerdfngiy.    It  turned  out  to  be  a  ressel  under  way — 

mmely,  the  tug.    I  must  say  that,  having  regari  to  the 

itita  of  weather  and  the  pace  he  was  going  and  to  the 

saeertaiaty  there  was  with  regard  to  that    light,  in 

common  prudence  he  should  at  once  hare  eased   his 

eagiaes.    He  did  not  stop  at  all,  but  he  went  on  until 

he  got  other  indications,  and  he  got  into  the  difficulty 

with  which  we  hare  ti  deaL     On  the  whole  I  come  to 

the  coadaaioii  that  there  must  be  a  decree  that  Tke 

Firt  Qaaea  is  alone  to  blame. 

Boaidkon  for  the  plaintiffs,  Bateeon,  Bright,  A  Wart, 

^Ikiton  tor  the  defendants,  Duncan  Jt  Son, 


mtwt  of  iotti0* 


From  a  A.  (England)         Nor.  25, 26, 1886 ;  Jane  13. 

Wbioht  v.  Hortok.  (a.) 

Company — Register  of  mortgagee — Mortgage  to  director 
9€i  r^uiered—Companiee  Act,  1862  (25  dt  26  Vict,  c, 
89},  s.  43. 

D^enUaree  in  a  company  incorporated  under  the 
Con^amies  Ads  were  ieeued  to  a  director.  The  dehen^ 
tmree  were  not  regiettred  within  the  meaning  of  seotion 
43  of  the  Companiee  Act,  1862.  Ufion  the  company 
goi*g  into  liqmdation  the  validity  of  the  /ieheniuree  wae 
coa/esf«2  M^  by  uneeeured  creditore  and  by  other  deben' 
iurt'holdere, 

BHd^  thai  the  mere  omitsion  to  register  did  not  in- 
vailidate  the  debenturee. 

Qaaarr,  whethtr  a  creditor  who  had  heen  induced  to 
yim  credit  by  the  concealment,  through  non'regihtration, 
sfdebeniuree  held  by  diredore  might  be  entitled  to  plead 
Cleir  f*raonal  diaabUity  in  competition  with  himself. 
Uetulon  of  the  Court  of  Appeil  reversed. 
la  re  Nstire  Iron  Ore  Co.,  24  W.  H.  503,  2  Oh.  D. 
Il6,aacf  c  e-s  prior  to  it  overruled, 

MttiomMg  o/ Jessel,  M.&,  in  In  re  Globe  New  Patent 
WOo.,  27  iF.  B.  424,  approved. 

^^ii  was  an  appeal  from  a  Judgment  of  the  Court  of 
^Ip4,  afllrmiag  a  deddon  of  Chltty,  J. 

2|MppeUant  was  a  director  in  Joseph  Wright  &  Co. 
f  ^^■^,  a  company  incorporated  under  the  Companies 
^^ts,  ^hkh  went  into  liqnidation  in  1881.  By  its  articles 
^  — 1>«  hlkin  the  directors  bad  power  to  rp.ise  money  on 
fcfctsilaiig,  and  in  October,  1878,  tbey  issued  two  deben- 
tmtotbe  appellant,  who  was  at  tbit  time  a  director. 

(■-]  Beported  bj  C.  O.  Napibr  Trollops,  E<q  ,  Barrister- 
at- Law. 


The  debenturee  were  not  registered  in  aooordanoe  with 
the  requirements  of  seotion  43  of  the  Companies  Act, 
1862.  In  the  windiag  up  the  ralidity  of  these  two  de- 
bentares  was  contest  sd  by  the  respondents,  including 
both  creditors  and  other  debenture-holder^ 

Chitty,  J.,  and  the  Court  of  Appeal  considered  them- 
selres  bound  by  In  re  Native  Iron  Ore  Oo„  and  held 
that  the  debentures  were  inralid. 

The  appellant  appealed  to  the  House  of  Lirds. 

Nor.  26,  26,  1S86.— If ocnay^ffn,  Q.C,  and  Phipton 
BedUf  for  the  appellant. — The  whole  question  is  as  to 
the  correct  oonstraction  of  section  43  of  25  &  26  Vict. 
o.  89.  Tbis  case  is  clearly  covered  by  la  re  Wynn  Hall 
Coal  Co.,  18  W.  R.  1128,  L.  R.  10  Eq.  515  ;  Ex  pirte 
Valpy  <£•  Chaplin,  20  W.  R.  347,  K  tt.  7  Oh.  289; 
and  In  re  Native  Iron  Ore  Co.,  24  W.  R.  503,  2  Co. 
D.  345 ;  but  those  casas  were  wroogly  decided,  and 
hare  been  disapprofel  :  In  re  Borough  of  Hackney 
Newspaper  Co.,  3  Ch.  D.  669,  25  W.  R.  Dig.  60  ;  In 
re  Aiternational  Pulp  and  Paper  Co.,  25  W.  R. 
822,  6  Ch.  D.  556 ;  In  re  South  Darhan  Iron 
Co.,  27  W.  R.  8<5,  11  Ci.  D.  579;  and  In  re  Globe 
New  Patent  Iron  Co.,  27  W.  K.  42  i.  More  omiision  to 
register  cannot  create  a  forfeiture  ;  there  must  be  some 
fraudulent  concealment.  In  re  Oreat  Western  Forest  of 
Dean  Coal  Consumers'  Co.,  34  W.  R.  516,  31  Oh.  D. 
496,  and  In  re  Underbank  Mills  Cotton  Spinning  and 
Manufacturing  Co.,  34  W.  R.  181,  31  Oh.  I).  226,  were 
also  referred  to. 

ince,  Q.C.,  and  J.  G.  Laing,  for  the  respondents. — A 
director  is  in  a  fldaciary  position  as  regards  the  re  jiste% 
and  may  not  take  ad?a*itage  of  his  own  wrong.  An 
officer  must  make  known  his  own  charges,  and  if  he  does 
not  do  so  there  is  an  equity  to  estop  him  irom  setting 
them  up  :  Savage  r.  Foster,  9  Slod.  35 ;  Boyd  r.  BeUon, 
1  Jo.  ft  Lat.  730,  2  White  ft  Tndor's  Cai.,  6th  ed.,  84  ; 
Oovett  r.  Richmond,  7  Simons,  1.  Ex  parte  Harper,  30 
W.  R.  650, 20  Ch.  D.  685  ;  Shropshire  Union  Canal  and 
BaUway  Co.  r.  Beg.,  23  W.  R.  709,  L.  R,  7  H.  L.  496  ; 
Forbes  r.  Moffat,  18  Yes.  384;  Calislur  r.  Forbes,  20 
W.  EL  160,  L.  R.  7  Ch.  109,  ware  also  referred  to. 

Macnaghten,  Q.C.,  in  reply.— The  noa-regiatratioa 
did  not  act  in  any  way  as  an  inducement  to  the  respond- 
ents to  adrance  money. 

June  13.^  Lord  Halobury,  C. — I  belicYe  the  only 
question  which  yonr  lordships  hare  to  determine  upon 
this  appeal  is  the  true  construction  of  the  43rd  section 
of  25  ft  26  Vict.  c.  89.  I  do  not  think  that  any 
materials  are  before  us  upon  whioh  we  could  properly 
pronounce  an  opinion  upon  the  question  of  fact  referred 
to  at  yonr  lordships'  bar.  If  a  director  who  has  a 
fiduciary  duty  towards  his  shareholders  omits  that  duty, 
and  thereby  gains  an  adfantage  for  himself,  it  is  detir 
he  cannot  retain  it ;  and  e?en  without  the  fiduciiry  le- 
lition,  if  one  man  induces  another  to  adtanoe  money 
upon  a  property  which  is  alleged  to  be  nuincumbefc  1, 
and  which  the  borrower  (either  a  borrower  for  himself  or 
for  a  company  of  which  he  is  director  or  agent)  knows  to 
be  incumbered,  such  a  transaction  cannot  stand  if  the 
borrower  either  himself  makes  or  kuowingly  permits 
others  to  make  such  a  representation.  Whether  any 
facts  are  susceptible  of  proof  which  cpuld  call  upon  your 
lordships  to  decide  upon  the  validity  of  Mr.  Joseph 
Wright's  debentures  upon  any  such  grounds  as  I 
hare  glanced  at  I  do  not  know;  and  I  deiire 
expressly  to  guard  mysflC  against  expressing  any 
opinion  upon  the  subject  Neither  Cbitty,  J.,  nor 
the  Court  of  Appeal  have  determined,  or  professed  to 
determine,  the  question  upon  any  such  ground,  but 
solely  upon  t^e  ground  that  Mr.  Joseph  Wright's  debca- 
tnres  were  doc  reg>8t  red,  and  that  he  was  a  director  and 
manager  of  the  compaiiy.  It  ii  therefore  apparent  that 
the  true  onstructiou  of  the  section  I  hire  quoted  must 
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detMfmine  the  question  in  debate.  The  language  of  that 
seetion  is  as  follows:— ''Every  limited  company  under 
this  Act  shall  keep  a  register  of  all  mortgages  and 
charges  specifically  aifeoting  property  of  the  company, 
and  shall  enter  in  saofa  register  in  respect  of  each  mort- 
gage or  charge  a  short  description  of  the  property  mort- 
gaged or  charged,  the  amount  of  charge  created,  and 
the  names  of  the  mortgagees  or  persons  entitled  to  such 
charge.  If  any  property  of  the  company  is  mortgaged 
or  charged  without  such  entry  as  aforesaid  beiag  made, 
'  every  director,  manager,  or  other  officer  of  the  company 
who  knowingly  aod  wilfully  authorizes  or  permits  the 
omission  of  such  entry  shall  incur  a  penalty  not  exceed- 
ing £50.  The  register  of  mortgages  required  by  this 
section  shall  be  open  to  inspection  by  any  creditor  or 
member  of  the  company  at  all  reasonable  times  ;  and  if 
such  inspection  is  refused,  any  officer  of  the  company 
refusing  the  same,  and  eyery  director  and  manager  of 
the  company  authorizing  or  knowingly  and  wilfully  per- 
mitting such  refusal,  shall  incur  a  penalty  not  exceeding 
£5,  and  a  farther  penalty  not  exceeding  £2  for  every 
day  during  which  such  refusal  continues ;  and  in  addi- 
tion to  the  above  penalty,  as  respects  companies  regis- 
tered in  England  and  Ireland,  any  Judge  sitting  in 
chambers,  or  the  Vice- Warden  of  the  Stannaries  in  the 
case  of  comptnies  subject  to  his  jurisdiction,  may  by 
order  compel  an  immediate  inspection  of  the  register.'' 

The  first  observation  that  sirises  upon  the  section  is 
that  the  validity  of  the  mortgage  or  charge  is  not,  in 
express  terms  at  all  events,  made  to  depend  upon  its 
registration  ;  nor  do  I  understand  that  any  court  has 
ever  decided  that  that  is  its  effect;  and  if  it  is  once 
granted  that  a  charge  may  be  effectual,  notwithstanding 
its  non-registration,  it  is  difficult  to  eee  how  the  exhibi- 
tion of  the  register  can  be  a  representation  that  the 
mortgages  registered  are  the  only  ones  in  existence. 
The  second  observation  is  that  the  register  of  mortgages 
required  by  the  Act  can  only  be  inspected  by  a  creditor 
or  a  member  of  the  company ;  and  in  considering  the 
decisions  which  your  lordships  are  called  upon  to  reriew, 
it  is  most  important  to  bear  these  two  propositions  in 
mind.  Eight  years  after  the  passing  of  &e  Act  Malins, 
y.O.,  appears  to  have  put  a  construction  upon  the  sec- 
tion which  certainly  was  founded  upon  a  inisapprehen- 
sion  of  its  terms.  He  appears  to  have  thought  a  person 
hesitating  whether  he  should  deal  with  the  company  or 
not  was  intended  by  the  Legislature  to  have  the  oppor- 
tunity of  consulting  the  register  to  guide  his  judgment 
as  to  whether  he  should  trust  the  company  or  not ;  but, 
as  I  have  already  pointed  out^  it  is  only  persons  who  are 
already  members,  or  already  creditors,  who  have  a  right 
to  see  the  register  at  alL  The  error  is  Ifmportant,  be- 
cause Maline,  Y.O.,  treats  this  as  the  key  to  the  meaning 
of  the  section,  which  it  is  clear  it  is  not,  though,  of 
course,  a  creditor  already  a  creditor  might  be  misled  if 
he  were  advancing  further  money  upon  the  property  of 
the  company,  and  the  register  was  made  a  condition  to 
the  validity  of  a  debenture.  Notwithstanding  the  high 
authority  of  James,  Hellish,  and  Baggallay,  L.JJ.,  it  is 
impossible  to  acquiesce  in  the  bald  statement  that  there 
is  a  '*rule''  or  an  "equitable  principle"  that  an  un- 
registered mortgage  or  debenture  is  invalid  as  against  a 
director  without  some  further  exposition  of  what  the 
"rule''  or  the  •'principle"  is  by  which  it  is  rendered 
invalid.  The  statute,  for  very  obvious  reasons,  in  con- 
stituting a  code  for  the  regulation  of  trading  companies, 
has  enacted  that  they  shall  keep  an  account  of  mortgagee 
or  charges  specifically  affecting  their  property.  Had  the 
Legislature  thought  right  it  might  have  rendered  all 
mortgages  or  charges  invalid  unless  they  had  been 
entered  in  this  account.  It  has  not  done  so.  It  might 
further  have  enacted  that  no  director  or  officer  of  the 
company  should  take  any  benefit  from  any  charge  or 
mortgage  whereof  he  was  the  owner  if  he  were  a  party 
to  its  non-registration.    This  it  has  not  done.    It  hts 


simply  enacted  a  pecuniary  penalty  for  the  non-per- 
formance of  the  statutory  duty  when  that  statutory 
duty  is  knowingly  and  wilfolly  omitted. 

It  the  principle  is  supposed  to  be  that  no  director  can 
be  allowed  to  derive  any  benefit  from  a  debenture 
which  he  has  obtained  by  lending  money  to  the  com- 
pany of  which  he  is  a  director,  because  he  h«>s  in  any 
respeot  disobeyed,  or  permitted  to  be  disobeyed,  the 
provisions  of  the  Oompatti"*^  Aet  in  some  respect  or 
another,  the  proposition  is  so  wide  as  to  become,  on  the 
face  of  it,  absurd.  If,  on  the  other  hand,  it  araonats 
to  this,  tbat  the  non -registration  of  his  debentnre  by  a 
director  is  a  oontinuous  representation  to  every  other 
shareholder  and  creditor  that  such  a  debenture  does  not 
exist,  it  assumes  a  construction  of  the  section  to  wl)ich  I 
cannot  assent;  and  1  know  of  no  authority  which  this 
or  any  other  court  has  to  add  additional  penalties  to- 
that  which  the  Legislature  has  specifically  enacted. 

For  these  reasons  I  am  of  opinion  that  the  order 
appealed  from  should  be  reversed,  with  costs,  and  T 
move  your  lordships  accordingly. 

Lord  WATSoir.^> Joseph  Wright  &  Co.  (Limited)  was' 
in  1876  incorporated  under  the  Oompanies  Act,  186S, 
and  in  Augast,  1881,  went  into  liquidation.  By  its 
articles  of  association  the  directors  had  power  to  raise 
money  upon  debentures ;  and  on  the  22nd  of  Ootober,. 
1878,  two  debentures  for  £500  each  were  issued  to  the- 
appellant  Joseph  Wright.  On  the  18th  of  July,  1881,. 
Mr.  Wright  executed  a  voluntary  deed,  which  waa  duly 
intimated  to  the  company,  declariog  that  he  held  these 
documents  of  debt  in  trust  for  his  wife,  the  other 
appellant ;  but,  notwithstanding  that  circnmatance,. 
Mr.  Wright  must,  for  the  purposes  of  the  present  ease,. 
be  regarded  as  the  holder  of  the  debentures. 

In  1878,  when  the  debentures  were  issued,  snd  also 
at  the  time  of  the  liquidation,  Mr.  Wright  was  one  of 
the  directors  of  the  company.  A  book  was  kept  by  the 
company,  which  contained  a.  list  of  its  debentures  ;  but 
it  is  conceded  that  the  entriee  in  that  book  do  not  fully 
comply  with  the  requirements  of  section  43  of  the 
Companies  Act,  1862,  and  that  the  appellants* 
debentures  are  not  registered  within  the  meaning  of  the 
clause.  In  these  circumstances,  Chitty,  J.,  and  thp 
Court  of  Appeal  have  found,  first,  in  a  question  between 
the  appellants  and  the  unsecured  creditors  of  the  com- 
pany, and,  secondly,  in  a  question  between  them  and 
a  debenture-holder,  who  was  not  a  director  or  official  of 
the  company,  that  the  appellants*  debentures  era  invalid, 
in  so  far  as  they  purport  to  charge  the  undertaking  and 
property  of  the  company. 

The  principle  sfBrmed  by  the  judgments  appealed 
from  appears  to  be  this,  that  a  director  or  other  offidal 
who  lends  to  his  company  on  the  security  of  its  property, 
and  then  fails  to  make  an  entry  of  the  charge  in  terma 
of  section  43,  not  only  incurs  the  statutory  penalty 
enacted  by  that  section,  but,  in  addition,  loses  the  bene- 
fit of  his  mortgage.  There  has  been  no  expression  of 
judicial  opinion  in  this  case  with  respect  to  the  sonndneea 
or  unsoundness  of  the  principle,  it  having  been  cooeeded^ 
on  all  hands,  that  the  courts  below  were  bound  by  two 
previous  decisions  of  the  Court  of  Appeal. 

The  rule  in  question  was  first  laid  down  by  MaUaa, 
y.C,  in  In  re  Wynn  Ball  Coal  Ce.,  and  was  thi» 
explained  by  that  learned  judge : — *'  In  this  case  the 
mortgagees  are  the  directors  who  have  committed  aa 
illegal  act  by  not  registering  the  mortgage,  and  upon 
the  strict  construction  of  the  language  of  the  Act,  I 
think  they  are  precluded  from  setting  up  the  mortgage. 
But,  indepeudentiy  of  the  language  of  the  Act,  I  am  of 
opinion  that,  upon  general  principles,  it  cannot  be  per- 
mitted that  directors  who  get  a  charge  on  the  property 
of  the  company,  and  omit  to  register  it,  but  keep  it  as  a 
pocket  security  concealed  from  the  creditors,  should  aet 
it  up  against  the  general  creditors.*'     A  deci(i)n  of  Lird 
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Wbiory  v.  HosTOir. 

HOTTSB  OP  LOBTM. 

BamBft  V.R.»  to  ttte  aome  viEaot  hi  :fl!9D  jMrfe  ra2;9y  A 

Gkof^in^  wma  upheld  by  Jaiii«i,  X;j.,  sittiixg  aloii«. 

'■SfwyoDe,''  the  iMd  Jastioe  nid.  *<  Bkanidfaig  ia  a 

fUmmiy  porition  to  the  oompony,  is  bound  to  see  that 

the  eoBifM^  obeje  the  dkeotione  ol  the  Iieglslitare ; 

ttd  I  am  of  opinion  that  the  failare  of  the  apoellant  to 

d»tt>»fataliohiscMB."  Kest  folloiied JnreiTativflJren 

On  Co^  ia  vhieh  a  ^similar  gfpMoa  of  the  Vioe.  Warden 

at  the  Stannniei  waa  affiroM  hy  the  Oonrt  of  Appeal, 

eoawftiag ofJaaies,    Mellish,  and  Baggallay,  L.JJ.,  all 

ol  HhoB  vne  of  the  opinion  ezpreiMd  by  Mellbb,  L.J., 

tbal  &  ralecflCablish«^  by  the  two  pieoeding  oasea  was 

*'  loaadMi  oa  a  perfeotly  good  equiteble  priodple.** 

ThEttut  the  dedaiona  npan  whteh  the  rale  at  present 

TtgU.   la.  ssfeial  ambaeqaent  cases  the  latt  Master  of 

tic  fioUi  (6h  GeoTse  Jeesel)  expressed  Tery  strong  dis- 

Mffmnl  of  it     He  did  so  In  7»  tv  Botom^^  of  Hackney 

Settfsper  Co,  and  also  in  In  re  International  Pulp  and 

hper  Co,    In  the   ftrat  of  these  oases  he  held  that 

^Ncttai  who    had  resdiaed  their  security  before    the 

tteaeaoemeat  of  the  winding  np  could   not  be  eom- 

pelkd  to  refcad  the  lyiooaeds,  inasmuoh  as  they  bad  not 

^'kaowiagly  and  wiKally  anthotfiaed  or  permlttecl  the 

e»Msiap"  t»  flBfter  their  nmrtgage  en  thetragialer  ;  and, 

is  the  aBeBBd^he  deeided  that  iSbm  .anb^nortgagee  of  a 

dtrKtor  was  not  aJfeoted  by  the  want  of  regis  tiation. 

Ia  Ja  f«  8sat3^ Durham  Iron  Oo.  Hall,  Y.C^  decided  that 

te  lalo  ia  Ja  re  NaUvt  Iron  Ore  C7q.  did  not  apply  to  a 

aMa%sgs  usAa  to  partners,  of  whom  one  only  was  a 

^fiBctet  ol  Ihe  eampany ;  and  YiiB  daaisioa  was  afkmed 

iaiteOaartafi|i|MaI  by  theHaster  of  the  EoUs  and 

BfSBKlt  m.  (B^SB<^1'9»   L-J*«  jdissenting).    Bram- 

aaO,  XbJ^  w&Oift  leec^inizh^  the  aufhorlty  of  Eaa  parte 

^^ipgd  €A^^  and  In  re  Natiue  Iron  Ore   Co.   as 

tisdi^iai  the  Goort  of  Appeal*  did  not  iwnoeal  his  dis- 

VVDtal  of  the  principle  laid  down  in  these  oases.    In  In 

re  OlAe  New  Patent   Steel  and  Iron   Co.    the    late 

Marter  of  the  BoUa  agaia  took    .the   opportunity   of 

rettewiog  the  previona  decisions,  and  of  delirering  an 

daboiate  argument  against  the  znle  •which  they  estab- 

firiied. 

I  do  not  tliink  any  one  of  the  learned  judges  who  hare 

capported  the  rale  adopts  the  first  reason  assigned  by 

■As,  y.a,  in  In  re  Wynn  Hall  Coal  Oo.    I  do  not 

tki'ih  it  esB  be  reasonably  affirmed  ^hat  the  rule  has 

hsca  sBseCedy    either  expressly  'or   impliedly,  by  the 

in    snction  48  of  the  Oompaniee  Act,  1862, 

tlteonld  be  suetained  in  eqntty  tfpatt  from  the 

B  ef  tktft  eeetion.    The  elaofie  prorides  that  -all 

BniMd  tfhBfgeS'SpoeifiodRyaffiee^ngtbe  property 

«f  ttn  mii^iwary,  whether  h^d  by its-directore  or  sbare- 

hiifcBB,  or  "tblvd  pettieB,  ahall  he  enteiea  in  a  register, 

ta  ie1n|pc  tor  that  porpoee  by  the  anapany  ;  and  that 

*  cvny  idbe^tosr,  maoager,  or  other  'dffioer  of  the  com- 

pny  waa  kBO^irlngly  eaifl  wUfolly  auHrorines  or  -permits 

the  oiniaBioti  of  such  entry  shall  incur  a  penalty  not 

MbO:*     That  is  the  sole  ^pens((ty  which  the 

upon  the  'failure  'of  iftiBse  ponons  to 

tiMlr  statutory  duty.    If  'seefiou  43  had  bean 

Meat  of  the  Act  there  would,  in  my  opinion,  hare 

iBa  no  lea^cmable  ground  for  holflingtfaat.a  director 

^teJsad  lent  Ilia  money  on  a  fl[iottgi)ge<au1dier$ied  by 

^  BMnsoraBdnm  and  articles  ol  Asaociation  «ould  not 

^Iggae  hi^  rights  ss  mortgagee  in  a  queetion  with  other 

**^feteB  or  tlM  company.  As  I  understand  the  decisions 

I  Osart  of  Appeal,  the  -fDondtftion  of  the  rule  is  the 

^  the  diteotor  or  other  official  to  tdiaoharge  bis 

r  daty,  whiah  laiaes,  or  ia  fsnppased  to  raise,  in 

r^pevMBal  disability  mldah  preolodea  him  from 

hM  chaige  upon  the  pasipefly  jof  the  eoaspany 

ititl^n  with  any  creditor  artiois  not  in  the  aaase 

vithhiBHBelf. 

-I  hews  ooase  to  the  conclusion  that  the  effsot  of  the 

<<iie  ia  to  ioiliat  aipan  !psBaana'afflu>.ni%y  fail  to  perfosm. 

tta  duty  inpoaed  upon  tbaBs  1^  seclion  43  serere  penal 


consequences  wbijh  the  Le^ilature  h^t  not  enacted  and 
cannot  be  held  to  hare  contemplated.  The  creation  of  each 
pensdties,  ii  addition  to  the  pecuniary  mulct  which  the 
Lefi^latcrre  has  thought  fit  to  attach  to  the  wilful  neglect 
of  the  statutory  doty  of  registration,  is,  in  my  optnim, 
ultogether  beyond  the  foneti^ns  of  a  oouft  of  equity, 
I  do  not  think  it  neoeasary  t-y  ezplihi  ia  detail  the 
reasons  which  hare  led  me  to  that  oonoluBi'ni.  They 
are  all  to  -be  f  3und  in  the  jodgment  delirered  *by  the 
late  Master  of  the  Rolls  in  In  r«  Qhbe  New  Patent  8ted 
and  Iron  Co..  in  which  I  entirely  oonear,  subject  to  the 
obserration  that  it  appeals  to  me  to  be,  in  some  passages, 
expressed  in  terms  move  forcible  than  the  occasion  re- 
quired. 

Whether  a  creditor  who,  after  careful  iaqoiry  into  the 
indebtedness  of  the  company,  has  been  iuduosd  to  giro 
in  credit  by  the  conoealment,  throagh  nou-regiittation, 
of  mortgage  or  debenture  debts  held  by  directm  or 
other  officials,  may  be  entitled  to  plead  their  personal 
disability  in  competition  with  himself,  i%  a  matter  in 
regard  to  which  I  express  no  -apioi-m.  No  sach  question 
ocoars  here.  By  the  orders  appealed  from  a  charge  vpon 
the  BBMts  of  the  company,  -which  wss  ralidlf  constituted 
by  the  appellant's  debentures,  is  made  Told,  through  a 
tubsequent  failure  to  register,  as  against  pevsons  who, 
so  far  as  appears,  became  and  contiaaed  creditors  of  the 
company  without  making  any  inquiry  m  to  the  dhargsa 
on  its  property,  or  as  to  the  existence  of  a  stitntny 
register. 

1  accordingly  ooneur  in  the  Judgment  which  has  been 
mored. 

Lord  FnaoBBALo. — ^Tbe  derbenture  book  'of  the  com- 
pany, on  the  counterfoils  of  which  was  kept  a  full  list 
of  the  debentures  issued  by  the  company,  and  Which 
probably  contained  adequate  information  for  all  reason- 
able purposes,  was  nerertlieless  not  a  register  of  mort- 
gages, as  it  did  not  comply  with  all  the  requisHaa  of  the 
48rd  section  of  the  Act  of  1669  ;  but  It  is'not  alleged 
that  in  this  negledt  to  oomply  with  the  prorisiona  of  the 
section  there  was  any  fraudulent  omission  on  thepartcfthe 
company  or  its  offtoe  bearers,  or  that  there  was  any  con- 
cealment or  any  intention  to  deceire  or  mislead,  or  that 
any  debenture-holder  or  ereflitor  was  deceired  or  misled 
or  injured  thereby. 

In  one  of  the  affldarits  filed  on  behalf  of  the  appeUants, 
Mr.  Joseph  Wright  states  "ihat  '<  the  debenture  book 
from  which  all  the  debentuies  erf  the  company  were 
isened  -was  snpplM^torthe  use  of  the  saM  compaufy  aa 
being  a  prjper  ddbetttQieibeek,and  wan  ahrays 'regarded 
by  us  as  constitiMiag  a  true  wndeufBoient  register  off 
debentures,  and  we  wan  uuaaynre  that  any  other  book 
was  essential  for  'sueh  ^ptarpoae.  The  said  'debenture 
book  contained  SOO  Uthographod  forms  ef  debentures. 
Each  of  these  fomn  was^eltaehed  to  a  •enunteifoil,  and 
contained  a  description  of  the  property  mortgaged  or 
charged,  the  amount  of, 'and  the  nature  of,  the  charge 
created,  and  the  name*  ttf  the  mortgagee  'or  penon 
entitled  to  such  charge.  The  printed  paper  now  pao- 
duced  and  ehown  to  u»  marked  '  A  *  is  one  of  the  eaid 
counterfoils  with  form  ef  "debenture  attached  J"  It 
would  seem,  too,  that  fbedebenture^faolders^nd  credlton 
had  within  their  reach  means  of  information  as  f dll  for 
all  reason^le  purposeeos  if  a  proper  register 'exieted.  I 
allude  to  these  mattem  'to  clear  the  front,  and  reduce 
the  question  to  one  df  law  on  the  ooastruction  of  the 
43rd  section.  The  appellant  Wright  b€^hg  a  director  of 
the  company,  Ohitty,  J.,  held  that  hisddbentures  were, 
for  want  of  due  registry,  inralld  as  agatnf^  ereditorj,  so 
far  as  they  charged  the  property  of-  the  company.  We 
now  proceed  on  the  admission  that  the  appeltant'e  deben- 
ture were  not  duly  registered,  and  that  he  was  all  the 
tioke  a  diieotor  of  the 'company, 

Ohitty,  J.,  in  his  decision  properly  yielded  to  prior 
authority  binding  on  hhn.    The  hearing  ia  the  Ooort  tf  f 
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WsiGBT  V.  Horton.^-Dbummokd  v.  Van  Inoeit. 


HovBB  OF  Lords. 


Appeal  was  formal  only  to  enable  the  parties  to  come  to 
this  House  for  a  final  decision.  The  respondents  have 
the  considerable  advantage  of  a  eeiles  of  decisions  in 
their  favour  commencing  with  In  re  the  Wynn  BcUl 
Coal  Co, ;  but  on  the  other  hand  a  great  jadge,  Jessel, 
M.R.,  whenever  the  opportunity  fairly  presented  itself, 
never  failed  to  express  his  dissent^  and  we  can  easily 
read  in  the  judgment  of  BramweU,  L.J.,in  In  re  South 
I)ur?Mm  Iron  Co*  that  he  too  was  dissatisfied*  In  that 
case  Baggallay,  L.J.,  says :  *<They  (that  is  Jessel,  M.B., 
and  BramweU,  L.J.}  are  both  of  opinion  that  the 
decisions  in  Ex  parte  Valpy  and  The  Native  Iron  Ore 
Co.  caee,  should  have  been  different."  Although  section 
43  imposes  a  mandatory  obligation  on  the  company  to 
keep  a  register,  and  to  enter  in  it  certain  particulars  of 
each  charge,  it  does  not  declare  that  the  absence  of 
registry,  or  a  defective  registry,  shall  either  avoid  the 
charge  or  in  any  respect  invalidate  it.  There  is  no 
word  in  the  43rd  section  importing  any  such  result.  In 
the  second  branch  of  the  section,  imposing  penalties  for 
wilful  omission  *'  if  any  property  of  the  company  is 
mortgaged  or  charged  without  such  entry,"  the  statute 
seems  to  concede  that  the  security  is  complete  on  the 
grant  of  the  mortgage  or  charge  and  is  not  invalidated 
by  non -registry.*  It  was  not  denied  that  even  if  the 
mortgage  or  debenture  had  been  originally  granted  to  a 
director  or  officer  of  the  company,  and  had  been  subse- 
quently bond  fide  transferred  to  t^e  third  party,  it  was 
good  in  the  hands  of  the  transferees  though  it  had  never 
been  registered.  The  statute  imposes  penalties  on 
directors,  managers,  and  officers  of  the  company  for 
knowingly  and  wilfully  permitting  the  omission  to  enter 
on  the  register  the  paitieulsra  required  by  the  43rd 
section,  and  if  it  was  intended  in  addition  to  invalidate 
the  unregistered  mortgage  or  charge,  if  in  the  hands 
of  a  director,  manager,  or  officer  to  whom  it  had  been 
granted,  the  statute  has  not  said  so. 

It  seems  to  me  that  the  dedsion  of  Malins,  Y.C,  in 
the  ease  of  The  Wynn  Hall  Coal  Co.,  so  far  as  it 
purports  to  rest  on  the  construction  of  the  langusge  of 
section  43,  cannot  be  sustained*  Hellish,  L.J.,  says  in 
The  Naiive  Iron  Ore  Co,*$  ease  that  the  rule 
established  by  the  preceding  oases  **is  founded  on  a 
perfectly  good  equitable  principle,"  but  what  that 
principle  is  I  have  been  unable  to  disoover.  In  the 
preceding  part  of  his  Judgment  in  the  same  case  he  puts 
it  thus  :  "  It  is  an  established  rule  that  where  a  director 
OT  other  officer  of  a  limited  company  advances  money  on 
the  security  of  a  debenture  or  mortgage  of  the  company 
and  oi&its  to  register  it  in  accordance  with  the  Act,  the 
consequence  is  be  has  no  charge  against  the  creditors.*' 
Is  it,  then,  a  personal  equity  against  the  director  or 
officer  f  It  may  thus  be  put :  If  the  director  knowingly 
and  wilfully  omits  to  register  he  is  subject  to  a  penalty 
of  £60,  and  if  the  omiision  relates  to  a  security  cf  his 
own,  he  in  addition  loses  his  security.  If  there  is  no 
wilful  omission,  if  it  is  innocent  as  in  the  present 
instance,  he  neveitheless  loses  his  security  on  some 
''peifectly  good  equitable  principle." 

Baggallay,  L.J.,  took  part  in  the  decision  of  The  Naiive 
Iron  Ore  Co.'e  oate;  and  in  the  subsequent  case, 
In  re  South  Durham  Iron  Co.,  in  an  elaborate  judgment 
he  btates  what  he  consideis  to  be  the  principle  of 
the  prior  oases  thus :  '*  If  a  director  of  a  company 
advances  money  to  the  company,  and  takes  as  security 
for  such  advance  a  charge  on  the  property  of  the 
company,  and  omits  to  register  such  charge,  he  is  not  at 
libeity  to  avail  himself  of  such  security  against  the  other 
creditrrs  of  the  company."  But  on  what  foundation 
does  this  forfeiture  rest  if  not  on  the  langusge  of  the 
statute  P  And  there  it  is  not  to  be  found.  It  seems  to 
mc  that  the  f  ffect  of  these  prior  decisions  has  been  to 
if)flict  a  foifeiture  which  the  statute  does  not  impose  ia 
addition  to  the  penalty  which  it  does.  I  quite  concur 
with  my  noble  and  learned  friend  that  we  cannot  add  to 


the  weighty  reasons  of  Sir  George  Jessel  in  the  case  of* 
The  Olohe  New  Patent  Steel  and  Iron  Co,,  which 
with  him  I  adopt*  The  prior  dedsions  may  have  been- 
wholesome,  -but  they  are  not  warranted  by  the  statute^ 
and  I  know  of  no  equitable  principle  on  which  they  csui 
be  sustained. 

Orders  appealed  from  reversed,  the  respondents  to  pay 
to  the  appellants  the  costs  of  the  appeal  and  the  coaU^ 
in  the  courts  Mow. 

Solicitors  for  the  appellants.  Burton,  Jeates,  Hart^  Si 
Burton,  for  Johnson,  Barclay,  Johnson,  dt  BogerSp. 
Birmingham. 

Solicitor  for  respondents,  J.  J.  Keily, 


From 
(Engli 


0.   A.  I 

and).   \ 


Feb.  28 ;  March  1,  3,  4,  7, 8  ^ 
Aprill. 


Dbtthmoih)  v.  Yijr  Ingen.  (a.) 

Sale  of  goods  hf  sample — Latent  defect — Implied^war*' 
ranty  of  mercAanfoi^ess— Caveat  emptor. 

Cloth  mercTumts  ordered  from  doth  manufadurer* 
worsted  coatings,  which  weare  to  he  equal  in  quality  cmd 
weight  to  certain  samples  previously  sent  hy  the  maistt- 
fadurers,  who  were  aware  that  the  goods  were  to  he  sold  to 
tailors.  The  samples  and  the  goods  supplied  were  similar 
in  every  respect,  and  in  hoth  a  latent  defect  existed  whieJi 
rendered  the  coatings  unmerchantable  for  the  purpose  of 
making  up  into  coats  in  the  usiud  manner. 

Held,  that  in  such  a  contract  there  is  an  implied 
warranty  that  the  goods  shall  notf  hy  reason  of  the  mode 
of  manufadure,  he  unfit  for  use  in  the  manner  in  which 
goods  of  the  same  quality  of  material  and  iht  samie 
general  charader  and  designation  ordinarily  would  be 
used. 

Decision  of  the  Oonrt  of  Appeal  affirmed. 

Mody  V.  aregsoD,  17  W.  B.  176,  L.  B.  4  Ex.  4!9, 
approved. 

This  was  an  appeal  from  a  judgment  of  the  Ooart  of 
Appeal  (Lord  Esfaer,  M.B.,  and  Fry,  L.J.)  afftrming  ocj>> 
tain  findings  of  Day,  J. 

The  facts  and  pleadings  are  set  out  in  the  speech 
delivered  by  the  Earl  of  Selbome. 

An  order  was  made  for  the  trial  of  certain  issaea  of 
fact,  and  Day,  J.,  fitting  without  a  jury,  found  {inier 
alia)  as  follows  :^That  there  was  an  implied  watzan^ 
on  ttxe  sale  of  the  goods  that  the  cloth  should  be  mer- 
chantable generally  as  worsted  coatings,  and  should  be 
properly  manufactured,  and  should  be  suitable  to  be 
made  up  into  ooats  in  the  ordinary  course  of  tauloza' 
work.'* 

The  Couit  of  Appeal  affirmed  these  decisions,  on  the 
grounds  that  there  was  a  conflict  of  evidence,  and  that 
the  court  ought  not  in  such  a  case  to  overrule  the  find* 
ings. 

The  appellants  appealed  to  the  House  of  Lords. 

Feb.  28  ;  Mar.  1.  8,  4.  7,  8.— Str  B.  E.  WeMer^ 
A.Q.,  and  B.  0,  B.  Lane,  for  the  appellants. 

Waddy,  Q.C.,  and  E.  Tindal  Atkinson,  Q,0. 
{Wilbtrforce  with  them),  for  the  respondents. 

April  1.— Esrl  of  Silbobhb. — ^It  does  not  appear  to 
me  to  be  necessary  for  the  deoition  of  tbii  case  to  oon-*- 
sider  whether  the  ground  on  which  the  findiogs  of  I>mj, 
J.,  on  the  principal  questions  in  it  were  affirmed  hj  the 
Court  of  Appeal  is  one  on  wbioh  it  would  have  been 
satisfactory  to  rest  your  lordships'  judgment;  beoausa 


(a.)  Beported  by  0.  G.  Nafibr  Tsollopb,  Esq.,  Barrister* 
at-Law. 
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HorsB  OF  LoBiw. 


Dbummond  V*  Van  Inobv. 


H0Uf>B  OF  LoBDe. 


I  Mine  thmt^  after  full  argament,  and  after  considering 
the  effect  of  all  the  matcTUl  parts  of  the  evidence,  your 
loidsbipa  are  of  opinion  that  those  findiags  ard  subfctan- 
tuJlj  right. 

The  respoodentfy    in  Julj,  1883,  orJered  from   the 
spptfl«ntF,  vho  are  worsted    doth    manufacturers   at 
ftadfordy  oeztain   gooda  described  in  the  contracts  as 
"  mist  wotated  coatings/'  which  were  to  be  in  "  quality 
•nd  wiight"  egual  to  certain  numbered  samples  whiob 
the  appellants  bad  prefiouely  furaished  to  the  respond- 
ents.   The  gpods  were  of  a  class  well  known  in  the  trade 
under  tlw  denominatioa  of  "  corkscrew  twills."     They 
weft  deOiCTdd  to  the  xespondents,  whose  objeot  (known 
to  tbe  sppeDants)    was    to  sell  them  to  clotbi«r4    or 
taDat  ia  the  United  States  of  America.  All,  or  great  pait 
of  Osa,  wen^  in  fact»  disposed  of  to  ▼arioua  customers  of 
tti  lespondanta  in  the  IJnitsd  States ;  but  they  were 
jehuned  upon  the  reapondents'  hands  as  not  being  sult- 
slJd  for  the  pnrpoaea  of  that  trade.    They  were  after- 
mds  add  by  anotion  at  a  loss  ;  and  the  counter-claim 
n  this  actum  was  brought  by  the  respondents  t)  reooTcr 
dizns^ges  against   the  appellants  on  the  ground  that  the 
goods  w^e  not   merohaatable,  as  they  ought  to  bafe 
been. 

The  goods  were,  in  point  of  fact,  made  exactly  in  the 

nme  manner  as  tiie  aamples ;  and  the  defect  alleged  to 

exist  in  them — tIs.,   that  of  **  sUppei  loess  "  (or  want  of 

fodn  eoihenon  in  the  texture  of  the  cloth  between  the 

wai^  and  welt  as  waa    requisite  to  prevent  them  from 

giviag  way  under  the  at  rain  or  ordinary  wear  when  made 

up  into  coats  in  the  uaaal  manner)  ezl^tiKl  equally  in 

tbosa  samples. 

The  defence  was,  in  substance,  that  the  goods  were 

exactly  what  had  been  ordered ;  that  there  was  no  im- 

plisd  watranfy  that  they  should  be  merchantable  for  any 

purpoae  for  which  goods  of  such  a  make  and  texture 

would  not  be  fit ;  that  goods  of  that  particular  make 

and  textuie  were  not  wholly  unsaleable  or  incapable  of 

being  made  up  (if  the  tailor  did  bis  work  in  a  manner 

soitable  to  thtir  qnali^)  into  coats  which  might  endure 

leasonable  wear ;  that  the  defect,  such  as  it  was,  was 

one  of  degiee  only,  and  was  so  far  patent  that,  by  feuoh 

ta  examination  of  the  sample  as  the  manufacturer  had  a 

light,  under  the  circumstances,  to  assume  the  merchant 

tn  have  mad^,  it  might,  and  ought  to  bate  been,  known. 

Aft  to  so  much  of  this  defence  to  the  couuter-claim  as 

tuns  on  the  question  of  fact,  whetbir  the  alleged  defect 

in  the  dolh  existed  or  not  (by  which  I  mean  existed  as  a 

delect,  enftiog  coats  msde  of  it  la  the  manner  usual 

aflsoag  dsthlecs  and  tailors  to  give  way  under  a  strain 

vhleli  gooda  of  the  same  class,  such  as  wete  generally 

loovn  and  used  in  the  trade,  ought  to  resist),  I  thiok 

yonr  lotdshipa  must,  on  the  principle  on  which  the  Court 

of  Appeal  acted,  take  the  existence  of  the  defect,  in  a 

d^iee  safflcient  to  render  the  doth  unmerchantable  for 

tihe  pufpoaea  for  which  goods  of  the  same  general  claas 

had  pcemufly  been  used  in  the  trade,  to  have  been  6uffi- 

dcntly  ettablidicd.    That  question  depended  in  part  on 

pradical  demoastration  by  skilled  witnesses  in  the  pte- 

scaec  of  the  oourt,  followed  ap  apd  fuither  yc rifled  by  the 

iadge  himself.     Of  all  possible  kinds  of  erideace  this 

ipsaw  to  me  to  be  the  most  unfit  fcr  review  by  a  couit 

d  sfpesJ.     So  far,  therefore,  I  think  the  fact  must  be 

iHBMdin  the  respondents'  faTour,  on  whom  the  burden 

fit  fasf,  upon  that  point,  undoubtedly  lay. 

It  leaains  to  be  considered  whether  this  was  a  defect 
of  qjuSatg  sgainat  which  there  was  an  implied  warranty  by 
like  apy^snta  under  all  the  circumstances  of  the  case. 
Tluti  it  was  a  delect  of  quslity  seems  to  me  indisputable ; 
mnd  it  it  was  known  to  the  respondents  when  they  gave 
the  oadf  r;  or  it  (as  between  themsdres  and  the  appel- 
lants) fhaj  ought  to  be  taken  aa  having  discofered,  or  as 
hatiog  had  meaaa  which  they  ought  to  have  used  of  dis- 
eowHing  it  from  the  sample^,  I  should  hold  that  it  was 
eotoed  by  the  word  *'qiia)i^"  as  used  in  the  contracts, 


and  that  there  was  no  implied  warranty  against  it ;  bat 
if  it  was  a  latent  defect,  of  which  knowledge,  or  m^ans 
of  knowledge,  which  ought  to  have  been  used,  coull  not, 
under  the  circumstances,  be  imputed  to  the  respondentf, 
then  I  think  that  the  word  "  quUity,"  as  used  in  the 
contracts,  ought  to  be  restricted  to  those  qualities  which 
were  patent,  or  discoverable  from  each  examination  and 
inspection  of  the  samples  ss,  under  the  circumstances, 
the  respondents  might  reasonably  be  expected  to  make, 
and  that  it  cannot  be  extended  to  defects  in  the  texture 
of  the  samples,  rendering  the  cloth  so  minufaotured  uu- 
mirchantable  for  the  purposes  for  whioh  the  order  was 
given,  of  which  such  examiuation  and  inepection  would 
give  the  merchants,  practically,  no  notice. 

I  do  not  think  it  necessary  to  go  into  any  of  the  cases 
which  have  been  dedded  upon  questions  of  this  kind.  I 
think  it  suffldent  to  say  that  while  the  doctrine  of  im- 
plied warranty  ought  not  to  be  unreasonably  extended, 
so  as  to  require  manufacturers  to  be  conversant  with  all 
the  specialtic  s  of  all  trades  aud  businesses  whioh  they  do 
not  carry  on,  but  for  the  purposes  of  which  goods  may 
be  orderad  from  them,  yet  I  think  it  does  extend  to  such 
a  ease  as  the  present,  if  the  goods,  being  of  a  class 
known  and  understood  between  merchant  and  manufac- 
turer as  iu  demand  for  a  particular  trade  or  business, 
and  being  orderad  with  a  view  to  that  market,  are  found 
to  have  iu  them,  when  snppUsd,  a  defeot  practicdly  new, 
not  disclosed  by  the  samples,  but  depending  on  the 
method  of  manufacture,  which  renders  them  unfit  for 
the  market  for  which  they  were  intended.  If  it  would 
be  unreasonable,  on  the  one  hand,  to  expect  from  the 
manufacturdr  a  more  exact  knowledge  than  in  the  ordi- 
nary coarse  of  business  would  be  likely  to  reach  him  of 
the  processes  and  modes  of  treatment  through  which 
manufactured  goods  may  pass,  in  the  hands  of  the  mer- 
chant or  his  customers,  before  beiug  adapted  to  their 
ultimate  uses,  it  would  be  not  less  unreasonable  to  ex- 
pect from  the  merchant  an  exadt  knowledge,  not  only  of 
the  sort  of  article  which  he  wants,  but  also  of  the  pro- 
cesses by  which  it  is  to  be  manufactured.  He  has  a 
right  to  presume  that  the  manufacturer  understands  his 
own  business,  and  will  use  such  methois  as  may  be 
proper  to  produce  a  good  artide  of  the  kind  ordered. 
The  burden  of  ascertaining  beforehand  that  this  can  be 
djue,  or  how  it  is  to  be  done,  does  not  rest  upon  him. 

In  the  present  case  the  defect  arose  out  of  the  want  of 
sulflclout  connection  or  oohedon  in  the  texture  of  the 
doth  between  the  warp  and  the  weft.  In  all  goods  of 
the  class  called  corkscrew  twills  the  weft  lias  hidden  in- 
side, the  surface  on  both  sides  being  warp.  Withoat 
the  application  of  some  kind  of  test,  by  pressure  or 
otherwise,  to  discover  whether  the  defect  of  "  dipperi- 
ness  "  existed  or  not,  or  else  unravelliug  the  threads 
from  the  edgts  of  the  sample,  there  was  nothing  out- 
wardly observable  in  the  samples  furnished  by  the  ap- 
pellants from  which  the  defect  could  have  been  dis- 
oovered.  The  appellants  attempted,  but  in  my  opinion 
failed,  to  show  that  it  was  customary,  as  to  this  dass  of 
goods,  and  in  such  a  business  as  that  of  the  respondents, 
to  apply  a  test  or  t^^sts  for  the  purpose  of  detecting 
slipperiness  ;  or  that  the  respondents,  as  reasonable  men 
of  business,  ought  to  have  done  so.  There  was,  in  point 
of  fact,  nothing  to  put  the  respondents  on  their  guard 
against  any  such  defect ;  and  they  had,  in  my  opinion,  a 
right  to  assume  that  the  appellantS|  aooepting  the  order, 
could  and  would  produce  and  deliver  a  good  artide, 
having  the  weight  and  all  the  other  apparent  qualities  of 
the  samples,  which  would  be  as  merchantable  for  coat- 
ings as  other  articles  of  the  same  daes  previously  known 
in  the  trade.  The  evidence  leads  me  to  the  oondu- 
slon  that  this  might  have  been  done  by  the  use  of  proper 

(means.  No  such  defect  had  been  found  before  in  any 
doth  of  the  same  dass  preriondy  manofactured ;  cer- 
tainly not  of  such  a  kind  and  degree  as  to  affect  in  the 
same  or  in  any  other  praotioal  way  its  merchantable 
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•obaraoteT ;  and  it  appears  that  tiiese  paitionlar  samples, 
and  the  goods  maniifaotafed  hom  them,  were  made  with 
that  particular  arraDgement  and  textnre  of  warp  and 
weft  from  which  the  defect  aiose»  according  to  a  design 
imnished  by  a  Tery  young  man  than  in  the  employment 
of  the  appellants,  who  was  at  that  time  little  more  than 
a  beginner  fresh  from  his  iq[>prentioeship,  who  did  not 
himcelf  discoYer  the  defecti  and  who  admitted  that,  at 
that  time,  he  knew  nothing  of  any  snoh  danger  as  tiiat 
4>f  the  doth  slipping. 

The  respondents  had  preTioualy  dealt  with  the  appel- 
lants for  doth  of  the  same  general  class,  and  had  been 
supplied  by  them  with  goods  in  which  fliere  was  no 
simQar  defect.  When  they  gave  the  orders  embodied 
in  those  particular  contracts  it  is  apparent  that  they 
wanted,  not  a  worbc,  but  in  some  respects  (particularly 
as  to  what  is  called  **  handle,*'  which  I  underatand  to  be 
a  certain  softness  to  the  touch)  a  better  artide  than  they 
had  before.  All  the  communicatfons  which  passed  be- 
tween the  parties  were  addressed  to  that  puint,  as  the 
result  to  be  produced  in  the  samples  and  in  the  manu- 
facture ;  not  to  the  manner  of  texture,  or  of  uniting  and 
connecting  the  warp  and  the  weft,  by  which  it  was  to 
be  produced.  At  one  time  a  sample  was  sent  witii  a 
thidnr  weft,  which  would  hare  cost  more  money,  and 
was  probably  for  that  reason  rejected«  The  same 
defect  eidsted  in  that  sample  al«o  ;  and  the  result  ulti- 
mately ani?ed  at  was  that  the  desired  softness  of 
**  handle  "  depended  on  the  finish,  and  oonld  be  obtained 
in  doth  of  the  thickness  originally  contemplated. 

I  do  not  think  it  neeeesery,  in  this  state  of  circum- 
stmces,  to  express  any  opinion  upon  the  question  which 
might  have  arisen,  if  doth  with  the  requisite  softness  of 
*' handle"  could  not  hate  been  manufactured  without 
ba^g  the  defect  in  question.  This  was  part  of  the 
contention  of  the  learned  counsel  for  the  appellants; 
but,  if  the  findings  of  the  learned  Judge  at  the  trld 
depended  upon  the  result  of  the  evidenae  on  that  point, 
I  am  unable  to  differ  from  them. 

As  to  colour,  your  lordships  stopped  the  respondents' 
counsel,  and  I  think  it  enough  to  say  that  the  finding  of 
the  learned  judge  on  that  point  also  is,  in  my  judg- 
ment, one  which  ought  not  to  be  disturbed. 

I  move  your  lordships  to  ai&nn  the  juOgment  of  the 
court  below,  and  to  dismiss  this  appeal,  with  costi. 

Lord  Hbbschbll. — I  think  that  the  general  ptiociples 
of  law  which  have  to  be  applied  to  the  facts  of  this  case 
are  well  settled  and  beyond  questien.  It  was  Hid  down 
in  /Cfisi  ir.  Bright,  5  Bing.  533,  that  where  goods  are 
ordeied  of  a  manufacturer  for  a  particular  purpose,  he 
impUedly  warranto  that  the  geofls  be  supplies  are  fit  for 
ibat  purpose.  This  view  of  the  law  has  been  constantly 
•ded  upon  from  the  time  of  that  decision,  and  was  not 
impeaobed  by  the  learned  oounsel  for  the  appeUants. 
it  ia  «qudly  wdl  settled  that  upon  a  sale  of  good)  of  a 
spidlled  description  which  the  purchaser  has  no  opportu- 
i^of  evwnittittgbefore  the  sale,  the  goods  must  net  only 
anawer  that  specific  deseiiptton,  bat  must  be  merchant- 
under  that  desoripMon.  ThU  doctrine  was  laid 
I  te  Jiones  ▼.  Jud,  16  W.  R.  946,  L.  a  3  Q.  B.  197, 
all  tiM  ptevicvs  mtboritieB  cm  the  point  were 
•  In  Che  ease  of  Moiy  t.  (fr<egton,  17 
B.  176,  L.  B.  4  Ex.  49,  in  the  £xahequer 
mbsr,  the  deoisiom  In  <AsnM  t.  Jtmt  was  approved 
■nd  noted  mpoi^  nd  It  was  fttrther  held  that 
in^ed  warraKty  thMt  the  ^ods  supplied  are 
waa  net  aibsokiteAy  exdnded  by  t^e  fftot 
tba  goeda  were  soM  bf  sample,  and  that  the  bulk 
fmlsdy  aoRenponded  with  it,  but  was  only  exdnded  as 
ttaoM  maltna  wbM  the  p«fdiaeer  mi|^  by 
idiHgCBoe  In  the  uae  of  all  ardiBeiy  nnd  usual 
bave  asoefftaliied  inm  an  eamination  ot  the 
aamida.  I  tfatek  that  the  law  annMsiiAea  In  thete  eaaes 
laaontUl^aad  adt  open  to  doubt.  I  piooeed  to  nonider 
tee9iM>Mtion  to  the  facts  of  the  ease  hiivn  us. 


ThA  plalntifCiB  were  mannfactufers  at  Bradfevd ;  th« 
defendants  were  merchants  deding  in  wodleu  toA 
worsted  doths,  oanying  on  business  in  Haddeisfield 
and  New  York. 

The  order  for  the  goods  in  respect  of  Which  the 
present  Htigatfon  has  arif  en  was  given  bythe  defendaiili 
to  the  plaintlfls  in  1888.  The  gooda  ordered  wetv 
described  tm  ^*  worsted  ccatlBgB|**  and  they  were  to 
correspond  In  quality  and  weight  with  'patterns  wkioii 
had  been  supplied  by  the  plahitilffs.  They  were  of  a 
description  known  in  the  trade  as  ^'coftaciew,**  bsTisg 
the  warp  on  either  side  and  the  weft  noft  exposed  to  tisv. 
The  goode,  when  delivered,  were  ehipped  to  the  United 
States,  and  sold  by  the  defendants  to  various  purebssen 
there.  It  turned  out,  as  I  think  the  evidence  estab- 
lishes, that,  owmg  to  the  made  ef  mannfaeluie,  there 
was  a  gveat  tendeecj  in  the  warp  to  aUp,  and  this  to  se 
serious  an  extent  that  when  made  Into  ganmeiftB  to  the 
ordinary  manneir  the  seams  gave  way  with  no  mere  thsa 
rrdinary  tension,  and  the  braid  beeame  detaebedfrott 
the  cloih.  In  eonsequenae  tf  Ibia  defect  many  pur- 
chasers freito  the  defendania  resumed  the  goods  to  then, 
or  compelled  them  to  make  ellewanoea,  for  which  tbef 
sought  compensation  by  counter-claim  in  the  piesest 
action.  It  Is  important  to  observe  that  the  oentraot  for 
1 863  was  not  the  first  d(  aling  between  the  parties.  He 
defesdants  had  purchased  of  the  plaintMEs  a  quanti^tf 
**  corkscMW  **  worsted  coatings  In  the  pveviotts  yeir,  aid 
I  cannct  see  any  evidence  in  the  oorrespondenee  aJiidi 
psBsed  OT  in  the  otd  oommnnicationa  to  show  that  itwm 
intended  by  either  of  the  parties  to  the  oontnot  of  1868 
that  the  goods  should  be  of  a  difforent  cbarsMfter  fron 
those  of  the  previous  year  In  any  particular  msMal 
to  the  controversy  which  baa  te  tos  deteraiittfld  io  ttii 
action.  It  is  true  that  the  putohuftera  deshfed  good§  of 
a  somewhat  fl|ofter  *' handle";  but  lihtnk  ttbabaad- 
anily  clear  on  the  evidenoe  that  tbis'waa  a  natter  tf 
''finish,"  and  that  It  was  net  the  endeavoorrto  give  ft 
softer  <* handle*'  which  led  to  the  deHsot  of  eicnrim 
sUppfng. 

I  have  said  that  the  goods  wnre,  by  the  order,  to  eCft* 
form  to  certain  patterns  supplied  by  the  ^afaitifls  t< 
the  defendanle,  and  approved  of  by  them.  There  ii  w 
doubt  that  the  %ttlk  of  the  geede  eeTresponded  in  evtt| 
particular  with  three  p«ttems ;  «nd  this,  the  plaintUb 
allege,  is  a  uomplc-te  answer  to  the  defendants'  clsim 
The  tendeuoy  to  ^ip  Is  not^thf^f  fnMit,  properly  to  % 
cdled  a  defect,  but  a  obaraoterietie  of  the^manuffaotaret 
article  whleh  existed  In  the^sample  juat  aa'mfuchssl 
the  bulk  ^^f  ibe  goodf.  I  do  n«t  think  1 1 4i  v«ry  waten 
what  name  fo  ^ven  to  tt,  but  i  confeie  it  etrikeifl 
that  a  cfaatmoteristfo  ariftiorg  from  a'psartteuler  isnde^ 
manufaature  which  fenders  the  manreffaoinnd  afHel 
less  useful  for  the  pittrpeee  forwhioh  aooh  an  wMAt 
ordinarily  «sed,  without  mfaras  appean,  any  ooonti 
balancing  ndvnutaga,  may  vrefll  be  cdled  n  defecL 

I  t^lttft  It  foprtfied  by  the  evidenoe  that  this  deft 
exited  to  lueh  an  c«ftemt  thitt  tteworMed  «cmiiirgeoM 
not  be  used  for  the  purpeee  of  being  imid«fwto  i 
the  manMir  usual  with  goods  ot  the  aami 
desdiptiDn  tftnd  quality,  and  that  thoy  «imia  iXtS$ 
made  into  garments  napablc'ef  vesltttliiir  ordtnaiytc 
don  fty  the  adoption  ol  spednl  piecmntloiM  both 
regafd'tobieaidthof  aeamnad  WkOthodot  «owlog«  1 
question  arhnB  whotho  In  theee  cirocHBitaaeeft  1 
plaintifh  have  oompllod  with  their  con%MBt  by^ddit 
lug  coatings  pffenlsely  ^neipoading  in  igunHty  J 
weight  wMh  the  patterns,  or  whether  ISmy  asw  IkdbK 
the  di^Andaftits. 

Let  me  oon&Mvr  'flrathow1Rieicaoo*ir0iiHI  have  d 
If  .no  samples  had  horn  eupplied.  Suppoao'^ho  dofes 
nntehad  simply atdoied  wonAtd  eoathiga^loalkBr  to  tl 
they  bed  puttfaased  ia  ^e  prvHous  ynar,  iHit  wit 
dIffOrence  iA  cdovr,  design,  -and  handle,  oanld 
plalntiire  hav^  yonlifM  sup^lytDg  nndenr  -watA  tm  oi 
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me  tboM  whieh  hare  gfven  rUe  to  this 

iP    It   to  tra«  thmt  the  parpose  f6r  wbleh  the 

gsadi  w«f8  i«9«ired  was  not,  as  i&  Jonei  ▼.  Bright, 

mtid  in  wpre—  terns,  hot  it  wa  iidiiated  by  tho  very 

rfe^giatfcm  of  tho  goodn^  "coMtmgs."   I  think  that  upon 

iwh  m  Older  tbe  merehant  tras^s  to  the  skill  of  the 

■nnloctmei,  md  fa  entitled  to  trust  to  it,  and  that 

thefe  ia  %n  iBpItad   warranty  that  the  mannfaotared 

artiela  sSaB  no^  by  reaoon  of  the  mode  of  mannfaotare, 

bojroftt  for  ma  ia  the  manner  in  wMoh  goods  of  tbe 

sameqnalJIyor  material,  and  the  same  general  charac- 

Ur  and  dM^^aution,  ordinal i'y  would  be  need.     I  think, 

too,  that  Otoe  $h»  artiolo  doea  not  comply  with  saoh  a 

wmiiatfit  may  properly  be  said  to  be  unmerohantable 

ia  the  team  in  wbioh   that  word  is  used  in  relntion  to 

toriidiona  of  thin  natnre. 

U  vas  uged  for  the  appellants  by  the  Attomey- 

6«rr  J,  in  hi^  able  argnment  at  the  bar,  that  it  wonld 

be  lareafoaablo  to  require  that  a  manafactarer  should 

k  cognizaot  of  all  the  purposes  to  whioh  the  article  he 

■naaCietoma  sdglit  be  applied,  and  that  he  should  be 

aeynrintnd  witb  aU  the  trades  in  which  it  may  be  used. 

lagiea.    Wlava  the  srticle  may  be  uied  as  one  of  tho 

elemeata  In  a  ^mrittty  of  oth^r  mannfaetores,  I  think 

it  may  be  too  natieh   fo  impute  to  the  maker  of  this 

cemmoa   artlele  a  knowledge  of  the  details  of  every 

Twrnntartara  ii^o  whioh  it  may  enter  in   combination 

vith  other  vateiiala.     Bat  so  soch  qneetion  arises  here. 

Thete  atemavbth&B^  tnreasonable  in  expecting  that  the 

of  **  oaatingi''  ahould  know  that  they  are  to  be 

I  iato  ro  ilv  cad  other  garments  A^d  that  he  should 

foftfcer  kaov  what  co%tlDgB  will  and  what  will  not  be 

capable  of  oae  for  tUa  purpose  in  tbe  ordinary  methods. 

It  aeaaa  to  me  Bot  open  to  doubt  that  in  the  case 

ehicfc  I  haw  aappoeed  ttie  manufacturer  would  be  liable. 

Does  it,  then,  naake   any  difference  that  the   plaintiffs 

fanlBhed   pattama    whioh  were  approred  of    by  the 

defendaata,  and  Mat  the  goods  delirered  were  in  complete 

eoBliiraiity    with    their  patterns  f      Ezoopt  upon  the 

aanniptiiRi  (with  which  I  mVl  deal  presently)  that  the 

pattens  ought    to  hoTo  couTeyed  to  the  defendants 

kaovladge  of  the  defdct  of  which  they  complain,   I 

cttBot  tfaiiifc  that  it  doea. 

Whss  a  purohaaer  states  g-^nerally  the  nature  of  the 
ar.idfiha  requires,  and  aaks  t  le  monufaaturtr  to  supply 
syadmma  ef  tbe  mode  in  which  he  proposes  to  carry  ont 
thceataaha  traota  to  the  skill  of  the  manofdMstordr  Just 
eaHMkaaifhe  aakad  for  no  each  apecimeas.  And  I 
~  a  right  to  rrly  on  the  samples  supplied 
jra  manufactured  article  which  will  be  flc  for 
reea  for  which  soch  an  article  in  ordinarily 
Juat  aa  much  as  he  has  a  right  to  rely  on 
goods  supplied  oi  an  order  without 
I  complying  with  such  a  warranty. 

;  what  waa  aaid  by  Willee,  J.,  In  Mody  t.  Oreg- 

*  The  object  and  nse  of  such  Insppctlon  of  bulk  or 

are  to  give  Infiirmation  disclosing  directly 

<9  what  any  amount  of  cir juml  icutton 

;  fail  to  expreaa.    It  seem?  difficult,  therefore,  to 

ay  greater  effect  to  a  sample  in  excluding 

I  than  wonld  be  ascribed  to  express  words  in 

',  giving,  aa  far  aa  words  could  gi?e,  the  same 

:  cf  iaf tfrmatfon ;    and  as  to  such  words,  the 

an  expresa  prorision  excludes  impUcation 

fciCret  eaaea  in  which  the  exprcsi  prorieion 

lea  the  true  eonatruotion  of  the  contract  to  hare 

_     for  the  benefit  of  tbe  buyer.'* 

no*  baa  dooBt  that  tbe  implied  warranty  will  be 
oehidedasr^arda  any  defectf  which  the  8%m^e  would 
^btJoae  fa  a  b«yer  of  ordinary  diligence  and  experiettoa. 
^fcf  ingiiiy  therefore  arises  whether  the  defendants  by 
""Saa  ttigcDer  in  llie  uae  of  all  ordinary  and  usual 
Meaa**  wonld  have  detected  hir^tbe  pattema  the  defects 
^wUAft^iwvQDipplaia.  I  think  not.  What  is '^  due 
mutt    defend    upon    the    ciocnaiatanQe& 


Bating  regard  to  the  order  given  iu  tbe  prerious  year, 
aiid  the  mode  in  which  that  order  was  f  alfllled,  I  think 
that  when  tbe  defendanta  made  the  contraot  there  wa» 
nothing  which  could  reasonably  le  id  them  to  anticipate 
that  tde  patterns  represented  goods  possessing  tbe  def  dct 
which  was,  in  f  act,  inherent  in  them.  And  I  am  satisfied 
upon  tbe  evidence  that  the  de f  mdants,  who  undoubtddly 
did  not  discern  tbe  defept,  di<i  not  fail  to  do  s?  from 
neglecting  to  nse  the  m'*ans  usually  adopted  by  buyers 
under  like  circumstaucee. 

I  bare,  therefore,  arrived  at  the  conclusion  that  the 
Icirned  judge  who  tried  the  case  took  a  correct  rieir  of 
the  facts  on  this  pari  of  it,  and  that  his  decision  was 
properly  affirmed  by  tbe  Gourc  of  Appeal. 

As  regards  the  other  compluot — viz.,  that  the  goodti 
were  not  woaded  according  to  ont ''act — I  have 
nothing  to  ad  1  to  what  has  been  sal  I  by  the  noble  earl 
on  tbe  woolsack.  It  depended  entii'ely  upon  disputed 
questions  of  f^of,  and  I  am  not  satiifiel  ttiat  they  have 
been  erroneoualy  determined. 

I  therefore  concur  in  the  motion  that  has  been  maie 

Lord  Maokaohtb!^. — I  renture  to  think  that  the  case 
under  review  may  well  be  decide  i  on  the  broad  principle 
that  a  manufacturer  who  agrees  to  supply  goods  to 
ordar,  knoiring  the  purpose  for  whioh  they  are  required, 
thereby  impliedly  undertakes  to  supply  goods  fit  for  fie 
purpose  in  view. 

Tbe  real  question,  aa  it  seems  to  me,  14  whether  there 
is  anythhig  in  the  special  ciroumitiuoea  of  this  case  to 
exclude  or  qualify  that  implied  undertaking. 

The  goods  in  question  belong  to  a  class  of  wearing 
material  known  in  the  trade  as  *'  corksorewj."  They 
are  described  iu  the  order  as  **  worsted  coatings." . 
Messrs.  Van  Ingcn  ordered  these  coatings  for  the  pur- 
pose of  sale  in  the  course  of  their  bu^iuess  as  woollen 
merchants.  This  much,  at  any  rate,  was  known  to. 
Messrs.  Drnmmond.  Knowing  this,  they  aooepted  the 
order,  and  supplied  the  goods.  It  turns  out  that  the 
goods,  when  made  up  ia  tbe  ordinary  wiy,  give  a  result 
which  was  not  foreseen  or  suspected  by  eithei  party. 
Where  the  cloth  ia  cut,  and  stitched  in  the  diieotion  of 
the  warp,  the  warp  readily  »lips  over  the  waft,  and  under 
a  moderate  strain  the  clothes  part  at  the  seams^  and 
wbf  ra  braiding  is  used  the  braid  peals  of!  the  edges. 

It  was  sftid  that  this  peeuliarity  is  to  b»  found  ia  all 
corkscrews  of  a  low  or  medium  qmlity.  jy^iMt  was 
not  the  proper  word.  It  was  a  ''characteristic"  of 
theee  corlcsorews;  a  somewhat  bold  euphemlam  when 
wd  know  that  the  actual  result  wae  as  much  a  surprise 
to  Messrs.  Drummond,  who  made  the  doth,  as  it  was  to 
Messrs.  Yan  Ingan,  who  bought  it.  It  was  said  that 
tbii  characteristic  would  need  extra  care  ii  making  up, 
but  nothing  beyond  the  reaourcee  of  the  tailors'  art. 
The  evilence  on  this  point  was  not  nlt>g9ther  satii- 
factory,  and  I  am  not  oonvinoed  that  wi*Ai  a  materitl  of 
thU  sort  eve Q  an  ingenious  tailor  cmld  produce  a  coat 
that  might  be  safely  worn  in  public,  except,  perhaps^ 
by  a  very  careful  person.  But  be  that  as  if.  may,  aiill 
the  objection  remaine  that  no  woiUen  merchant  could 
venture  to  di  tribute  patterns  of  such  a  matxtal,  or  to 
recommend  it  to  1 11  customers,  without  at  the  same  time 
giving  special  directions  which  wool  I  amount  to  a 
warning  agaiast  its  uae.  I  cannot  tbiuk  that  a  material 
which  requires  such  exceptional  treatment  is  reafonaUy 
fit  for  sale  Xkj  k  woollen  merchant  in  the  coarse  of  his 
business. 

It  was  argued  that;  after  all,  the  goods  delivered  were 
coatings  of  a  eott  and  aateable  at  a  pii  ^e.  Indeed,  one 
of '  the  witneaaea  for  the  appellants  aaid  that  at  the  date 
of  the  order,  with  the  defect  known,  they  w^nld  have 
bean  readily  saleable  at  the  price  actually  given  for 
them.  Bnt  the  queaJioa  ia  not  w^re  tfatey  aal^able,  but 
were  they  fit  far  tbe  purpose  for  which  they  ware  known., 
to- have  been  ordered.    And  I  observe  that  (his  very^ 
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witoef B  snys  that  he  "  vooli  not  oell  them  to  a  person  in 
ibe  poBilion  of  Mr.  Van  Ingen,"  and  that  he  "ahonld 
have  known  that  Mr.  Van  Ingen  could  not  use  thia  clasa 
of  stuff  satisfactcril/  to  bimf elf." 

Then  it  was  arguel,  defeot  or  no  defect,  the  sale  ivaa 
a  Bale  by  sample.  The  goods  delivered  correspond  with 
the  sample,  and  there  is  an  end  to  the  matter.  The 
seller  has  fulfilled  bis  bargain.  I  think  the  sale  was 
strictly  a  sale  by  sample.  Gertsialyy  the  goods  corres- 
ponded with  the  sample  only  too  welh  But  does  this 
exact  correspondence,  when  it  is  found  to  involve  an 
unforeseen  and  nuBaspected  defect,  relieve  the  seller 
from  his  obligation  to  supply  goods  fit  for  the  purpose 
for  which  they  were  intended  ?  After  all,  the  ofBee  of  a 
onmple  is  to  present  to  the  eye  the  real  meaning  and 
intention  of  tbe  parties  with  regard  to  the  subject- 
insttsr  of  the  contiact  which,  owing  to  the  imperfection 
of  language,  it  may  be  difficult  or  impossible  to  express 
in  words.  The  sample  speaks  for  itself.  But  it  cannot 
be  treated  as  saying  more  than  such  a  sample  would  tell 
a  merchant  of  tbe  class  to  which  the  buyer  belongs, 
using  due  care  and  diligence,  and  appealing  to  it  in  the 
ordinary  way  and  with  tbe  knowledge  possessed  by 
merchants  of  that  class  at  the  time.  No  doubt  the 
sample  might  be  made  to  say  a  great  deal  more.  Palled 
to  pieces  and  examined  by  unusual  tests  which  curiosity 
or  suspicion  might  suggest,  it  would  doubtlesf  reveal 
every  secret  of  its  construction.  But  that  is  not  the  way 
in  which  business  is  done  in  this  country.  Some  confid- 
ence there  must  be  between  merchant  and  manufacturer. 
In  matters  exclusively  within  the  province  of  the  manu- 
facturer the  merchant  relies  on  the  manufacturer's  skill, 
and  he  does  so  all  the  more  readily  when,  as  in  this 
case,  be  has  had  the  benefit  of  that  skill  before. 

Now  I  think  it  is  plain  upon  the  evidence  that  at  the 
date  of  the  transaction  in  question  merchants  possessed 
of  ordinary  skill  would  not  have  thought  of  tbe  existence 
of  the  particular  defect  which  has  given  rise  to  this 
action,  and  would  not  have  discovered  its  existence  from 
the  sample.  It  appears  to  me,  therefore,  that  the 
sample  must  be  treated  as  wholly  silent  in  regard  to 
this  defect,  and  I  come  to  the  conclusion  that  if  every 
scrap  of  information  which  the  sample  can  fairly  be 
taken  to  have  disclosed  were  written  out  at  length,  and 
embodied  in  writing  in  the  order  itself,  nothing  would 
be  found  there  which  could  relieve  the  manufacturer 
from  the  obligation  implied  by  the  transaction. 

I  prefer  to  rest  my  view  on  this  broad  principle.  But 
it  seems  to  me  that  tbe  obligation  of  the  manufacturer 
may  be  put  in  another  way  with  the  same  result  When 
a  manufacturer  proposes  to  carry  out  the  idsas  of  his 
customer,  and  furnishes  a  sample  to  show  what  he  can 
do,  surely  in  effect  he  says,  "  This  is  the  sort  of  thing  you 
want,  the  rest  is  my  business,  you  may  depend  upon  It 
that  there  is  no  df f:ict  iu  the  manufacture  which  would 
prevent  goods  made  according  to  that  sample  f<'om 
answering  the  purpose  for  which  they  are  required.*'  As 
sgaintt  the  manufacturer,  I  think  it  must  be  taken  that 
the  sample  is  free  from  all  hidden  defects  of  manvf  ic- 
ture  which  would  interfere  with  the  proper  use  of  the 
manufactured  article.  If  the  manufacturer  supplies 
goods  corresponding  with  the  sample,  but  free  from  all 
such  defects,  he  fulfils  his  bargain.  If  that  is  beyond 
his  power,  he  must  be  responsible  for  undertaking  more 
than  he  If  able  to  perform. 

There  was  one  argument  nsed  on  behalf  of  the  appel- 
lants which  it  is  difficult  to  state  with  perfect  gravity. 
It  was  contended  that  somehow  the  merchants  were 
themselves  to  blame.  Tbey  gave  their  **  ideas "  as  it 
was  called  to  the  manuracturers,  and  they  put  a  limit 
on  the  price.  They  wanted  something  cheap,  with  the 
look  of  a  high-priced  article.  They  ought  to  be  satis- 
fied. Their  limit  was  not  exceeded.  Their  ideas  were 
cani'd  out  to  the  letter.  As  for  the  result,  however 
disastrous  that  may  be,  it  was  the  natural  consequence 


of  aiming  too  high  and  paying  too  low.  It  was  con* 
ceded  that  it  would  have  been  the  duty  of  the  mtiui. 
facturars  to  warn  the  merchants  if  tUey  bad  only  known 
what  the  result  would  be.  But  as  they  did  not  know  it 
they  claim  to  shelter  themselves  under  their  ignonaoe* 
ignorance,  be  it  observed,  of  their  own  business— and  to 
throw  the  blame  on  the  merchants  who  relied  on  thsir 
skill.  It  would  be  Just  as  reasonable  for  an  arcbitset 
who  is  employed  ti  boild  a  house,  and  who  builds  soe 
unaafe  for  habitation,  to  turn  round  on  his  employer ind 
say  :  ''  You  must  remember  you  pr3ssed  your  ideas  npon 
me;  you  wanted  this  and  you  wantsd  that;  yon  wen 
all  for  show,  and  you  objected  to  expense;  you  have 
got  exactly  what  you  told  me  you  wanted  ;  and  if  yon 
had  been  a  little  more  liberal  I  she  aid  have  made  pro- 
viri)n  for  a  more  solid  foundation.  Of  oonne,  I  should 
have  told  you  if  I  had  known  the  house  would  be  likely 
to  tumble  down,  but,  really,  I  did  nut  think  about  it, 
and  so  I  am  not  answerable  for  the  instability  of  the 
structure." 

Your  lordships  were  told  that  if  you  uphold  the  decidon 
of  the  courts  below  you  will  be  going  further  than  any  ds< 
cided  case  has  gone.     I  am  not  so  sure  of  that.    True,  nc 
case  was  cited  in  which  the  facts  are  precisely  similar. 
There  is  no  fraud  here  as  tberj  was  in  Ueilbntt  v 
Hickson,  20  W.  B.  1035,  L.  B.  7  0.  P.  438.    If  adolteia* 
tion  be  something  different  from  fraud,  there  is  no  caie 
of  adulteration,  as  there  was  in  Mody  v.  Gre^son.    Bal 
the  govcraing  principle  in   all  the  caaea  is  the  same 
And,  indeed,  ao  f ar  as  I  can  see,  there  la  no  substantial 
dibtinction  between  the  fact)  in  the  present  cise  and  tht 
facts  in  Jonea  v.  Bright    There  (he  defendants  ware 
manufacturers  of  copper.    Tbe  plaiatiff  wanted  coppei 
to  sheath  a  vessel    The  defendant  knew  for  wbst  pur- 
pose he  wanted  it.    The  plaintiff's  ahipwright  went  to 
tbe  defendant's  warehouse  and  selected  what  lis  thonght 
would  suit,  and  he  sheathed  tbe  vesael  with  the  copper 
he  select  3d  himself.     The  sheathing^   was  found  to  be 
decayed  at  the  end  of  four  or  five  months  while  it  onght 
to  have  lasted  four  cr  five  years.     The  plaintiff  sued  tor 
damages.    The  Jury  found  that  the  decaj  of  the  sheath* 
ing  was  occaioned  by  8  3me  iatrinaic  defeot  in  th< 
copper,  but  they  could  not  tell  what  the  cause  of  thsi 
defect  was.     There  was  no  trace  of  frond  there.    Th< 
defect  was  unknown  and  nnauspeoted.     The  Chief  Joa 
tice  stated  that  the  conduct  of  the   defendants  wa 
"  most  upright."    But  still   he  hill  them  liable,  an 
though  some  menbers  of  the  court  took  a  narrowi 
ground,  he  based  hii  judgment  on  the  broad  prineipl 
that  manufacturers  were  hound  to  supplj  an  artiele  i! 
for  the  purpose  for  which  they  knew  it  waa  required,    i 
can  see  no  distiiction  between  a  sale  by  ammple  whsK 
tbe  sample  givrs  incomplete  and,  oouaequentlj,  mil 
leading  information,  and  a  ease  where  the  pnrchas( 
selects  the  goods  in  bulk  and  those  goods  have  a 
intrinsic  defeot  not  discoverable  on  inspeotion. 

Your  lordships  were  warned  that  if  the  appeal  ahould  I 
dismissed  the  effect  would  be  to  hamper  trade,  and  t>  oa 
on  manufacturer!  a  burden  which  has  not  been  cast  o 
them  hitherto.  That  is  the  stock  argument  in  all  thai 
cases.  It  was  urged  and  rejected  in  Mody  w.  Qrtifm 
It  met  the  same  fate  in  Jonea  v.  Bright  It  baa  nev 
yet  availed  to  relieve  mannfaoturen  from  the  liabilii 
which  they  assume  by  inviting  onstomer^  to  rel/ 
their  skill,  or  t  >  excuse  persons  from  f aiailing  th< 
contracta  according  to  the  raal  intention  and  trae  meaa 
ing  of  tbe  bargain. 

For  thew  reaaons  I  concur  in  the  motion  which  1 
been  proposed.  ) 

Order  apptaltd/rom  affirnud  ;  and  appeal  dismia 
with  ooita. 

Solidtora  Ut  the  appellants,  Jaquea,  Lavton^ 
Jaquett  for  Waiaon  Jk  Diehona^  Bradford. 

S  >lioitori  for  the  raspondents,  £^.  Learoyd  dt  Jan 
for  Learoyd  <ft  Furcy,  Hnddersfleld. 
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From  C.A.  (Eogland).  Dee.  3,  6 ;  Jan.  31. 

Lows  V,  Fox.  (a.) 

LmnQtic — Order /or  reoeption — Statement  o/  partieulan 
^Alteration  of  staiement^lfi  &  17  VifA.  c.  96,  «.  4— 
Order  for  dischargers  Jb  9  Ficf.  c.  100,  «.  72. 

By  Mdton  4  o/  16  <lr  17  Vict.  c.  96  <A«  statement  of 

forCicaZarf  required  to  he  given  with  an  order  for  the 

recrpium  •/  a  lunatic  i$  made  part  of  the  order^  and  ij 

Uc  crdtr,  properfy  underetood  by  a  reasonable  mind, 

fitts  flff  <A«   particular  $  which  it  is  required  that  a 

neiied  man  should  have  upon  receiving  the  order,  it  is 

IB  easriantc  with  the  siattde. 

The  QHeraiion  of  ouch  an  order  in  a  material  par- 
titdar,  at  all  evento  if  made  with  the  privity  of  the 
pensn  who  reliea  upon  it,  will  make  it  invalid,  and  pre^ 
dak  him  from  legally  relying  upon  it ;  bvt  it  is  not  so 
^t&t  the  alteration  t «  irnvnateritd, 

A  ktter  direeting  the  keeper  of  an  asylum  to  discharge 
t  peHent  **aB  aoon  aa  you  may  think  it  advisable*'  is 
Kt  m  order  of  discharge  within  8  A  9  Vict,  c.  100,  s. 
iS. 

Dtddea  of  the  Court  of  ippeal  (34  IF.  R.  144, 
IS  Q.  B.  D.  667),  affirmed. 

Tkii  Mu  an  appeal  from  a  jaJgment  of  the  Court  of 
Afgni  (liotd  Esber,  M.R,  and  fioven,  L.J.),  reported 
UW.E.  lU,  U  Q.  B.  D.  667. 

The  appeUaBt  \ifoiigbt  an  action  agniast  the  raipond- 
ei^  vko  vaa  the  licens-se  of  a  piimte  luaatio  Mjlum 
Mir  Bndoi,  tor  falae  iapiiionmeut.  Tbe  defendant 
n&fltr  <m8tt9  Yict.  o.  100,  as.  99, 105,  and  21  Jac.  1,  c. 

16,8.$. 

The  plainUSf  wbo  was  the  wife  of  tbe  Yicar  of  Up 
OUsej,  Devon,  waa  admitted  aa  a  patient  into  tbe 
delesdanb'a  bouaa  io  Septtmber,  1870,  nader  an  order 
^gned  bj  her  hntband  and  certiaoatc  s  aigned  bj  two 
nedieal  men.  The  statement  aooompanjing  tbe  order 
in  the  form  given  in  schedule  A.  (No.  1)  of  16  &  17 
Tict.  e.  96,  waa,  so  far  as  is  material,  as  follows:— 
"Age  of  tbe  patient,  Eftj."  *'  Whether  flrst  attack  "  ; 
"For  the  laat  twcntj  years  has  been  kubjeot  to  what  ii 
tenwd  byat  ria.''  *'  Age  (if  Iedowd)  on  first  attaclE "  ; 
"TUvty."  "When  and  where  previou  If  under  care 
and  tTflAtment "  ;  "  Dmiog  this  peiiod  of  ttrentj  years 
hubeca  constantly  under  trentment,"  This  ord  r  was, 
on  tbe  let  of  Oetobtr,  altered  bj  the  pbiiotilf's  buvband, 
vho  added  to  the  la-t  answer  the  words,  ''for  hjsterii 
by  Dr.  Coooay,  Hanvell ;  Dr.  Macintosh,  Toi  quay  ;  Dr. 
Manisr,  Geneva,  eto."  Tbis  addition  was  not  sanctioned 
hf  the  Cofttmia»ioners  in  Lunacy,  as  nquired  by  Bsotion 
11  flC  16  A  17  Yiit.  c  96. 

On  tbe  19tb  of  January,  1871,  the  plaintilTs  husband 

neovcd  a  letter  from  the  eommisaloners  stating  that 

tbepieastiff  ought  to  be  diicharged.    On  the  SOth  of 

J«a«7  the  plaintifPe  butband  wrote  to  the  defendant 

*c3aiing  a  eopj  cf  the  letttr  from  the  commissioners, 

Ml  aajiag;  **  After  the  eonmfstionera'  letter  I  suppose  I 

«sat  cooesBt  to  Mis*  Lowe's  discharge,  and  beg  you 

'  out  their  sngg<siioa  as  soon  as  you  may  think 

Mrs.  Lowe  will  require  £10  to  take  her  to 

^^aa.    I  eneloee  a  cheque,  end  should  feel  greatly 

^*>lby  ypnreaahipg  it  for  her.''    The  plaintiff  waa, 

^**M««  detained  at  tbe  asylum  till  February. 

Modk,  B.,  at  the  trial  directed  a  verdict  for  the 
defnrian.  The  Divisional  Oourt  (Qrove  and  Denman, 
^J»  Mac  of  optnion  that  the  case  ought  to  have  gone 
lotbe  Ja7,direetedanew  triaL  The  Court  of  Appeal 
nstaesd  tba  Joilgment  of  FoUoek,  B.,  and  the  appellant 
•PpMU  to  tbe  House  of  Lords. 

Bm.  ^  6 ;  Jen,  Sl.—The  appellant  in  person.— The 
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ease  ought  to  have  been  Itfc  to  tbe  jury,  and  there 
should  be  a  fresh  trial.  Firit,  tbe  answertf  ia  tbe  state- 
ment are  ambigu'^u),  and  not  oategorioal.  SoMudly, 
tl:e  instiumeat  could  not  be  set  up  as  a  defenoe  as  it  had 
been  altared,  and  wascoosrqu  ntly  invalid  :  Pig:fs  cas^, 
11  Bep.  26:  Master  v.  Miller,  1  6m.  Lsad.  Cas.,  9tb 
ed.,  825;  Powell  v.  Ditfttt,  15  East,  29;  Davidson  v. 
Cooper,  13  M.  k  W.  343;  Croockewit  v.  Fletcher.  5 
W.  R.  848,  1  H.  &.  N.  893 ;  SvffeH  v.  Dank  of  Eng. 
land,  30  W.  R.  932,  9  Q.  U.  D.  555.  Thiid^y,  tbo 
iett:;r  of  tbe  20tb  of  Jaoutry.  1871,  was  a  letter  of 
discharge.  These  point)  should  all  have  been  iett  1 1 
the  jury  as  evideoce  of  milice. 

She  aho  cited  Hall  v.  Semple,  3  F.  &  F.  337,  and  /2v 
V.  Finder,  24  L.  J.  Q.  B.  148,  3  W.  R.  0.  L.  Dig.  184. 

Sir  E,  Clarke,  8.G.,  and  R.  0.  B.  Lane,  tot  the 
respondent  were  not  called  upoo. 

Lord  Halsbdrt,  0. — In  tbis  case  the  plaiatiff  ha4 
argued  her  appeal  not  oaly  with  great  ability  bat  with 
great  propriety,  and  I  think  has  ei»t&blisbed  beyond  all 
question  that,  whatever  the  atate  of  her  mind  was  lu  the 
year  1871,  ahei«,  at  all  eveots,  now  in  full  possession 
of  her  faculties. 

In  order  to  detain  tbe  plaintiff  in  tbe  asylam,  the 
geatleman  who  received  her  there  was  bound  to  r-toeire 
with  her  an  order  justifying  that  detention,  and  I  tbiuk 
it  would  be  a  misfortune  if  any  doubt  eoald  be  thrown 
upon  the  question  whether  or  not  that  order  compre- 
hended not  only  the  mandatory  part  to  keep  her  under 
dttsntion,  but  the  particulars  which  the  statute  require** 
as  an  essential  part  of  the  order.  So  much  the  plaintiff 
has  established.  Bat  tbe  question  here  is  whether  in . 
truth  (I  speak  of  it  now  in  its  original  condition,  I  will 
deal  with  the  question  of  its  alteration  presently)  the 
order  was  not  a  compliance  with  the  statute,  and  (  think 
it  ii  impossible  to  deal  with  this  order,  or  indeed  with 
any  otber  written  instrument,  in  tbe  way  in  which  the 
plaintiff  has  sought  to  deal  with  it— namely,  to 
diasooiate  it  from  ita  oontentr,  and  to  dissect  it  into  its 
parts  and  to  read  each  cf  tbose  parts  as  if  it  had  no 
relation  to  or  dependence  upon  the  reat.  The  order 
mu6t  be  tieatei  as  a  whole.  The  question  here  is 
whether  this  order,  properly  understood  by  a  reasonable 
mind,  does  not  give  all  the  pstticulars  which  it  was 
required  that  a  medical  man  should  have  upon  recttviog 
the  order.  Each  part  of  the  order  has  rdftrenoe  to  tie 
rest,  and  after  giving  the  name  and  the  age  and  the 
condition,  whether  married  or  single,  and  the  condition 
of  life  and  the  roligions  persnaaion,  the  firat  statement  is 
that  her  previous  residence  was  "  Vicarage,  UpOttery.'*  I 
think  one  cannot  dissociite  even  that  statement  from  tbe 
fact  that  the  person  e igning  the  order  and  responsible 
for  its  accuracy  is  a  person  who  lived  thero  also — namely, 
her  husband,  and  the  question  which  arises  upon  tie 
follow iog  answer  would  appear  to  arise  upona  hypotheeis 
which  I  for  one  do  not  accept,  that  each  quaation  in  tbis 
form  is  intended  to  be  answered  '*  Tei,"  or  *<  No."  No 
doubt  when  one  requires  a  categorical  reply,  the  answer 
"  Tes  "  or  <*No  "  is  the  appropriate  answer  ;  but  I  can 
conceive  cases  (and  I  think  this  case  itself  affords  an 
illnstradon)  of  a  condition  of  things  in  which  an  answer 
"Tes"  or  «No*'  would  not  give  full  information  and 
would  be  liable  to  noiilead. 

Aa  the  appellant  herself  baa  very  appropriately  ob- 
aerved,  we  have  nctbiog  to  do  with  the  truth  or  false- 
hood of  the  statements  herein.  The  certificates  of  the 
doctors  and  tbe  allegatlona  made  an  made  upon  their 
respective  responsibilities ;  but  all  that  which  the  keeper 
of  the  asylum  has  to  regard  is  whether  the  statemenAa 
which  are  made  in  the  form  are  such  aa  to  Juatify  him  in 
ezeraisiug  the  powers  given  him  under  the  statute  of 
detaining  in  confinement  the  pereon  committed  to  liia 
charge ;  and  he  is  made  acquainted  with  these  facts  by 
the  statement  of  the  husband  cf  the  lady,  whose  previous 
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place  of  abode  had  been  the  vicarage  of  Up  Ottery,  where 
this  lady  lived.  The  husband  is  asked  "  whether  first 
attack.^  I  agree  with  the  appellant's  argument  that  if 
you  are  to  take  that  question  by  itself  and  the  answer  to 
it  by  itself,  and  not  associate  it  with  the  context,  **  first 
attack  "  must  mean  the  first  attack  with  reference  to 
tbat  which  alone  the  keeper  of  the  house  has  to  con- 
sider^namely,  the  state  of  her  mind.  Under  ordinary 
circumstances  the  axiswer  would  be  either  ''Tes"  or 
*'No'';  but  supposing  the  person  is  endeavouring  to 
give  information  and  is  endeavouring  to  inform  the 
medical  man  of  the  true  state  of  the  facts,  would  it  be 
an  adequate  answer  to  say,  '*  Tc s,  the  first  attack," 
without  further  explanation  ?  If  he  had  said,  **  Yes,  it 
is  the  first  attack  of  that  which  I  comider  to  be  abso- 
lute insanity,  but  the  fact  is  that  for  the  last  twenty 
years  tbe  lady  has  been  in  the  borderland  between  in- 
sanity and  hysteria,*'  no  one  can  doubt  that,  besides  giv- 
ing the  answer  he  was  bound  to  give^  he  would  have 
given  valuable  and  important  information.  What  dees 
he  say  ?  He  says,  <*  For  the  last  twenty  years  has  been 
subject  to  what  is  termed  hysteria."  Upon  the  most 
ordinary  oonsfrnction  of  language,  surely  the  person 
who  is  pledging  his  veracity  to  that  statement  means, 
*'  6be  has  not  been  sufEering  from  anything  I  am  en* 
titled  to  osll  insanity,  but  I  tell  you  as  a  fact  that  for 
twenty  years  I  have  had  ex|;ecience  of  this,  that  she  has 
been  suffering  from  what  is  termed  hysteria."  Ko  one 
can  doubt  chat  that  will  not  make  the  information  given 
as  part  of  the  order  inaccurate,  or  the  order  itself  in- 
valid. But  what  is  contended  apparently  is  that  this  is 
an  implied  allegation  tbat  for  twenty  years  this  lady  has 
been  insane.  It  seems  to  me  no  rational  person  could 
come  to  such  a  conclusion.  The  obvious  and  natural 
meaning  cf  it  is  that  she  has  not  been  for  tbat  time  in* 
sane,  but  has  for  twenty  years  suffered  from  hysteria. 

That  being  the  language  of  the  original  answer  to  this 
•question,  the  next  is,  **  Age  (if  known)  on  first  attack," 
and  the  answer  is,  **  Thirty."  Here,  again,  I  agree  that 
the  hypothesis  of  the  question  is  first  attack  of  insanity  ; 
and  if  that  had  stood  alone  and  without  being  associated 
with  the  answers  and  questions  with  which  it  is  aaso* 
ciated  I  think  the  natural  conclusion  from  it  would  have 
been  that  it  meant  the  first  attack  of  insanity.  But  (and 
that  has  been  the  fallacy  of  the  appellant's  argument 
throughout)  you  cannot  dissodate  that  answer  from  tbe 
others  with  which  it  is  associated ;  and  when  one  sees 
that  the  person  has  been  snifering  for  twenty  years  from 
what  is  described  as  hysteria,  the  previous  part  of  the 
order  having  shown  that  the  lady's  age  was  now  fifty,  I 
ehould  have  thought  no  one  could  have  doubted  tbat  the 
«'Age  on  fimt  attack,"  "Thirty,"  pointed  to  the  fact 
that  the  first  attack  was  an  attadc  of  tbat  from  which  she 
had  been  sufEering  for  twenty  y^rs — namely,  hysteria. 
Twenty  from  fifty  leaves  thirty  ;  and  that  is  the  accurate 
description  of  her  age  at  the  time  of  the  first  attack. 

Then  there  comes  "  When  and  where  previously  under 
care  and  treatment  P  "  It  is  necessary  to  observe  here 
the  form  of  the  question,  because  it  is  clear  that  what 
that  form  of  question  means  is  that  if  a  person  has  been 
previously  insane  and  previously  under  care  as  an  insane 
patient,  the  when  and  where  should  be  stated.  It  is  to 
be  observed  that  in  the  answer  the  word  "care"  is 
designedly  omitted,  because  that  would  be  applicable  to 
•patienti  under  the  eare  of  persons  who  would  restrain 
their  liberty.  Accordingly,  tbat  is  not  answered ;  but 
the  answer  is,  "  Daring  this  period  of  twenty  years  has 
been  constantly  under  treatment;"  "eare  and  treat- 
ment "  being  respectively,  as  I  think,  intended  to  point 
to  wbore  under  eare,  and  what  periods  of  treatment. 
The  answer  upon  the  facte  as  we  now  know  them  appears 
to  be  perfectly  accurate*  She  ne? or  was  under  any  care  I 
as  an  insane  person,  but  the  writer  of  this  document  | 
says  :-«•''  As  I  have  already  told  you  in  effect  that  for  I 
twenty  yesrd  sbe  has  been  suffering  from  hysteria,  so  in  "^ 


answer  to  this  question  I  tell  you  that  during  that  period 
of  twenty  yeare  she  has  been  oomtantly  under  treatment 
Under  treatment  for  what  P  Why  for  that  which  I  have 
been  previously  describing  in  this  document."  The  next 
question  is,  "Duration  of  existing  attack,"  and  the 
answer  fs  "About  a  fortnight  since."  Then  follow 
questions  and  answers  which  are  immaterial  for  this 
purpose. 

It  seems  to  me  that  no  one  with  a  knowledge  of  the 
facts  as  we  are  now  possessed  of  them  could  have 
answered  thoee  queslions  with  a  more  appareot 
scrupulous  regard  to  giving  the  whole  state  of  tbe 
facts.  I  construe  this  document,  and  I  think  the 
keeper  cf  the  house  would  construe  this  document,  to 
mean  that  there  has  been  no  previous  intanitj,  that 
there  has  been  no  previous .  detention  under  *'care." 
That  is  how,  I  think,  the  keeper  of  this  asylum  construed 
this  document.  If  so,  it  appears  to  me  that  the  whole 
foundation  of  the  argument  fails ;  because  it  ia  not  a 
question  of  a  mistake  cr  an  irregularity  whieh  might  be 
cured  so  far  as  the  liability  of  the  person  is  concerned 
by  a  lend  fide  belief  in  the  statement  and  an  intention 
to  carry  out  the  provisions  of  the  statute  ;  bot^  in  the 
view  which  I  take  of  this  case,  the  statute  has  been 
obeyed,  for  it  nowhere  requires  that  the  language  of  this 
instrument  shall  be  categorical  in  its  character,  bat 
requires  that  it  shsll  truly,  on  the  faoe  of  it,  give 
answers  to  the  questions  propounded  as  part  of  the  order 
which  is  to  Justify  the  defeotion. 

I  pass  on  to  the  question  whether  or  not  the  altera- 
tion which  was  made  in  this  order  deprives  it  of  any 
validity  ;  and.  upon  that  question  I  wi^h  to  guard  myself. 
I  should  entirely  concur  with  the  appellant  that  In  aa 
order  of  this  description,  wbioh,  as  she  truly  says,  is 
the  foundation  upon  which  the  person  keefring   tbe 
asylum  is  eotitled  to  detain  persons,  and  reetmin  them 
from  the  liberty  to  which  they  otherwise  have  a  right,  if 
a  material  part  of  it  was  altered,  so  that  the  document  * 
no  longer  spoke  the  language  which  It  did  speak  when  U 
was  originally  received,  and  upon  which  the  detentioa 
was  authorised,   tbat  vitiated  the  document.     And  I 
think  it  would  be  in  that  case  a  yery  calamitous  vie^  ot 
the  stats  of  the  law  if  any  doubt  could  be  entertained  aa  to 
whether  snchamlsuse  of  the  authority  given  by  the  statato 
could  be  made  with  impunity.    It  is  as  well,  I  thlalc, 
that  it  should  be  generally  known  and  understood  that 
any  tampering  with  a  document  of  that  sort  wonld 
impair  its  validity,  and  deprive  any  person  profeeaing  to 
aet  under  it  of  any  protection  from  it.    But  in  all  tbe 
caces  which  the  appelant  has  quoted,  and  in  aeoovdaoce 
with  the  principles  upon  which  those  eases  were  decided, 
it  may  be  clearly  perceived  tbat  in  each  and  every  one  of 
them  materiality  was  an  essential  condition  to  make  tUe 
Instrument  void. 

Now,  what  is  the  addition  whIeh  is  said  to  mAe'  thia 
document  invalid  F  "  During  this  perfod  of  twenty 
years  has  been  constantly  under  treatment "  ;  thnt  vme 
how  the  document  origioally  btocd.  Then  oeme  the 
words,  **  for  hysteria."  It  is  to  beobeerved  that  in  the 
last  preceding  answer  but  one  the  allegation  ae  to  tbe 
twenty  years  was  that  she  was  subject  to  hyste»i%  f  r 
that  time  ;  so  tbat  the  hysteria,  the  supposed  oooifdniiit, 
which  is  so  far  the  only  thing  added,  is  a  mere  addtiion 
of  something  which  has  already  appeared  upon  the  f  ^oe 
of  the  instrument.  Then  comes  a  statement  of  varioui 
pen  one  by  whom  tbe  lady  has  been  treated,  and  it  U 
stated  that  she  has  been  treated  by  "Dr.  Oonolly."  ^ 
"HanweU."  I  introduoe  the  word  '^of**  beoeuoe  it 
seems  to  me  that  that  is  the  necessary  and  obviomn  iu< 
terpretatioB  of  the  language.  The  words  aotually^  save, 
"  Dr.  Cod  oily,  HanweU ;  Dr.  Macintosh,  Torquay  ;  X>t> 
Monier,  (Geneva,"  &o.  I  do  not  think  tbat  any  ratioaasd 
person  reading  those  words  would  entertain  tli4 
smallest  doubt  that  the  allegation  intended  to  be  n^suii 
by  them  was  that  the  lady  had  been  under  treatmei^^  l>j 
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doelois,  identifying  fhMn  bj  their 
» and  thBt  8h«  had  been  uad«r  treat- 
iMntbjfeliossdortdnloB  tha  hyiterin  iriOoli  h»4  been 
penowlj  itated  to  be  the  oompUInt  nnder  which  she 
kid  been  loffKing  for  the  laet  twenty  years. 

laoveone  tatha  laafe  pointy  wUoh  tarns  upon  the 
lea^iga  ot  ftastetnte;  tad  it  is  not  nnimportant  to 
o^asne  wheiths  statute  proTides  (8  &  9  Yiot.  o.  100, 
I.  7)):— '*tt  md  w4ien  any  peiaon  who  signed  the 
otSflK  oa  vysb  anj   patiant  was  reeei?ed   into    any 
littuedhoM  iliaa,  by  writing  nnder  his  haod»  direct " 
(.1  amlfsiag  ent  tba  wards  which  are  not  appropriate 
to  OefnaaipKipoaa)  ^  that  soch  patiaat  shall  be  du- 
chfl^ad  or  Bwnad^  tben  and  in  sneh  case  snoh  patient 
ibi&fortkaith  be  dlachuged  or  remofed  as  the  person 
vt0  signed  Ifae  order  for  his  reception  shall  direct." 
Hi  qaMtioB  is   whether  the  letter  of    the   20th  of 
hmiy  esmpUed  with  tba  amditioDs  of  thai  statute. 
llilpMBt  ifpea»  to  flia  to  be  beyend  aU  doabt.    No 
liBsfettbesppsBBBt  la  li^t  in  saying  tbafttbe  perton 
vtoifgDcdtteoaderbad  no  right  to  appeal  to  the  dls- 
odinol  tba  kaspw  ^  tbe  asyloa.    I  think  she  has 
■sde  out  that  it  ia  a  qneetion  of  acting  nnder  the 
MiOoritjof  tbe  statate,  and  that  the  person  who  had 
her  nndsr  fenrftd  detention  already  was  bonnd,  iff  be 
nodfid  SB  erdei^  not  to  exercise  a  discretioD,  bat  to 
oonplj  viOi  the  cider  if  it  was  such  as  is  prescribed 
a  the  IsagasgB  of  the  section.    Bnt  tbe  question  for 
TonloiMvs  k  vbether  it  was  an  order ;  and  when  it 
is  idifid  BpoB  M  aa  order  or  authority  one  must  see 
whstiifiislsDgB^geof  the  imtrument  itself,  so  as  to 
aseotno  vtoliier  fliere  was  an  order»  a  peremptory 
<*dav  to  dbshsige  ^laolutdy,  gifing  no  authority  or 
dbMHoD  tD  tlie  person  who  had  the  lady  nnder  deten- 
ttomoitD  set  upon  it.    Tt  is  impossible  to  read  tbe 
laVB"8*  ^  &•  inatroinent  and  not  to  see  (indeed,  the 
Is^  henelf  seems  to  be  conscious  of  the  fact)  that  tbe 
pom  sending  that  letter  shrank  from  the  responsi- 
ti%  of  giring  an   absolute  order,  and  intended  to 
bsve  it  ts  tlie  discretion  of  the  person  who  was  to  re- 
em  that  which  she  deaeribes  as  an  order.    Tbe  question , 
then,  k  whether  tbe  person  who  acted  in  pursuance  of 
thstdbeetion  and  fulfilled  strictly  the  authority  which 
^  gat-  aasmly,  to  exnciie  a  difcretion  to  retain  tbe 
bdf  far  (he  p«fc>d  of  a  fortnight,  disobeyed  an  **  order  " 
^i^tti  the  language  of  the  statute.     It  seems  to    me 
^iikisipoaBible  to  maintain  for  one  moment  that  he 
^;  mi  Ism  tbarefore  of  opinion,  and  so  move  your 
li"Up^  OBt  tbe  Judgment  of  the  Court  of  Appeal 
ahsildheaAraiad,  and  that  this  appeal  should  be  dli- 
■km^  witheoete. 

I«d  Wasbov. — X  am  of  the  same  opinion.  I  am 
qqifei  sttkflsd  with  tbe  reasons  whiah  baTc  been  assigned 
hf  the  Lsrd  Cbanoenor,  and  I  also  agree  with  the 
wUflk  baTe  been  gifcn  in  the  Oourt  of  Appeal. 
to  me  that,  so  far  as  concerns  the  order  of 
the  Divisional  Ck)urt  erred  in  reading  each  of 
separately  in  connection  with  tbe  question 
they  are  aeverally  appended,  without  taking 
the  plain  connection,  both  in  grammar  and 
which  anbiieti  between  them  all. 


tefnzeBBAU).— I  also  concur  in  the  Judgment 
^"MWs  been  delivered  by  the  Lird  Ohancellor,  afllrm- 
ft^NgBient  of  the  Odurt  of  Appeal   and  adopting 

it9 


[  am  enticdy  ot  the  same  opinion, 
■■d  I  eaff  deaire  to  add  that  I  entirely  concur  with 
^•t  Bif  Bob&a  and  learned  friend  lias  said  as  to  the 
a^  anch    a  documcat  as  this.    I  think  it  is 
Ubatit  aboald  be  UBderst3od  that  the  jodg- 
wa  aaa  delivering  rests  upon  the  fact  that  the 
\  an  idteiatian  wholly  immaterial,  and  that 
it  k  not  intfiadei  to  east  any  doubt  upon  the  proposition 


that  tbe  alteration  of  a  document  of  this  description  in 
a  material  particular,  if  nmde,  at  all  events,  with  tbe 
privity  and  knowledjge  of  the  petson  who  is  relying  upon 
it,  would  make  it  invalid,  and  would  preolode  him  from 
legally  relying  upon  it.  I  say  that  because  cextsin  ex- 
pressions have  been  cited  which  would  seem  to  indicate 
that  in  some  cases,  at  all  events,  of  a  somewhat  similac. 
description,  a  document  is  invalidated  even  if  tbe  altera- 
tion be  made  against  the  will  and  in  fhiud  of  the  person 
who  has  charge  of  it  and  who  has  to  rely  upon  it.  For 
my  own  part,  I  desire  entirely  to  reserve  my  opinion 
upon  that  point  until  it  arises,  because  I  do  not  feel  at 
present  prepared  to  say  that  in  every  case  an  alteration 
which  would  invalidate  tbe  dooumeat  when  made  with 
tbe  privity  and  knowledge  of  the  person  having  th 
custody  of  it  and  relying  upon  it  would  invalidate 
made  hi  fraud  of  him  and  sgainst  his  will* 

lord  MAONAomnN.— I  am  of  the  same  opinion. 

Order  appealed  from  affirmed;  and  appeal  di$mi$8ed, 
with  coste. 

Solicitors  for  the  appellant,  T.  WhUe  A  8om$. 

Solicitors  for  the  reepondent.  Mead  A  Daubeny^  for 
Fow  A  WhUhnek,  Bristol. 


lunacg. 

Mays. 
In  re  Hakwood.  (a.) 

PraeUce-^Lunacy-^LtmaUc  mortgagee^Pawer  of  lo^e— • 
Lunacy  Begulation  Act,  1863  (16  A  17  Viet.  c.  70), 
M.  116,  136— rriisfee  Act,  1850  (13  A  14  Vid.  c.  60), 
s.  3. 

Where  a  mortgagee  hecomea  lunatic  it  m  doubtful 
whether  ths  court  hae  Juriedictton,  under  eection  136  of 
the  Lunacy  Regulation  Act,  1853,  by  one  order  to 
authorize  the  committee  to  eeU  and  aleo  to  convey  the 
mortgaged  eetate. 

The  u0ual  practice,  which  ii  to  direct  the  property  to 
be  eold,  and  then  by  a  eubeequent  order  to  veet  it  in  the 
purchaser  under  eection  3  of  the  Truetee  Act,  1850, 
ehould  be  adhered  to. 

The  question  raised  in  thi^  ess 9  was  whether  the  court 
had  Juiisdiotion,  under  section  136  of  the  Lunacy  Begu- 
Istion  Act,  1853,  by  one  order  to  direct  the  committee 
to  sell  and  also  to  convey  the  property  of  a  lunatic. 

The  property  of  the  lunetio  in  the  prasent  casd  con- 
sisted {inter  alia)  of  a  legal  mortgage  by  underlease  of 
four  freehold  houses,  and  contained  the  usual  power  of 
sale.  The  interest  on  the  mortgage  being  heAYlly  in 
arrear,  the  committee  was  deeir  jus  of  selling  the  pro- 
perty under  the  power. 

Tbe  usual  practice  in  such  cases  was  for  the  oourt  to 
give  leave  to  sell,  and  then,  on  a  subsequent  occarion,. 
to  make  a  vesting  order  under  section  3  of  the  Trustee 
Act,  1850. 

On  the  7th  of  Aptii,  1886,  the  committee  took  out  a 
summoBS  for  liberty  to  **  forthwith  put  up  for  sale  the 
property  "  comprised  in  the  mortgage,  pursuant  to  the 
power  of  sale  therein  contained,  *'  and  to  convey  such 
property  when  sold  to  the  purchaser  thereof,  or  as  he 
shall  direct.'* 

The  Master  in  Lunacy,  by  his  certificate  dated  the 
24th  of  March,  1887,  certified  that  be  approved  of  the 
sale,  and  stated  that,  baring  regard  to  the  doubts  which 

(a.)  Beported  by  W.  Ivimbt  Cook,  Esq.,  Barrister-at- 
Law. 
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liad  been  fzpresBed  before  bim  as  to  whether  such  a  aale 
of  mcitgaged  premises  could  be  duly  oarrled  into  eifect 
under  the  proYisions  of  eeotion  136  of  the  Lunacy 
Regulation  Act,  1853,  in  oonjunotion  with  aection  8  of 
the  Trustee  Act,  1860,  or  whether  such  sale  could  be 
effected  under  one  or  other  of  such  Bectione  alone,  and 
which  of  them,  or  in  whftt  other  mode  such  sale  should 
be  made,  and  the  requsite  ooufeyance  or  esfiginment  to 
a  purchaser  executed,  he  submitted  the  mutter  to  the 
consideration  of  the  Lorde  Justices. 

E,  M,  Humphry^  in  support  of  the  application, 
submitted  that  the  court  had  jurisdiction,  either  under 
section  136  or  section  116,  to  make  the  order  asked  for. 

CoTTOK,  L.J. — ^The  question  is  whether,  when  a 
mortgage  Is  yetted  in  a  lunatic  as  patt  of  hie  estat?,  the 
directions  to  sell  and  also  to  convey  may  be  made  in 
one  and  the  same  order.  It  is  said  that  we  can  do  this 
under  section  136  of  the  Lunacy  Regulation  Act,  1853, 
and  the  qurstion  turns  on  the  equivocal  use  which  is 
made  of  the  word  •*  power."  The  object  \%  to  transfer 
the  legal  et tste  from  the  committee  to  the  purchaser, 
and  in  my  opinion  there  is  not  a  power  within  the 
meaning  of  section  136.  A  power  of  sale  in  a  moitgage 
is  simply  tbi«.  Having  the  legal  estate,  the  mortgagee 
maj  convej  tbe  absolute  interest  to  the  purchaser,  the 
power  on] J  giving  him  the  ability  to  out  off  the  equitable 
int'*rest  of  the  mottgagor  in  the  property.  The  power 
sought  to  be  exercised  ii  a  power  which  the  lunatic,  if 
he  had  been  sane,  could  have  exercised  by  af  signment  of 
the  legal  eftate,  thereby  barring  the  equitible.  It  is 
more  doubtf  ol  whether  what  is  asked  for  could  be  done 
under  section  116 ;  bnt  it  would  be  dangerous  to  intro- 
duce a  new  practice,  and  the  fact  that  some  small 
expense  would  be  saved  is  not  sufficient  to  induce  us  to 
do  something  which  may  be  a  ground  for  somebody 
taking  an  objection  to  the  title. 

LiMDLBT,  L.J.-^I  am  of  the  same  opinion.  I  think 
we  ought  not  to  try  an  experiment  tbe  effect  of  wbioh 
may  hereafter  be  that  someone  may  hereafter  object 
that  we  had  no  power  to  do  what  we  are  now  a^ked  to 
do.  I  think  we  had  better  keep  to  the  old  practice, 
which  probably  the  doubts  suggested.  The  order  will 
only  authoiize  a  sale. 

Applieaiicn  refused. 

Solicitors,  ToTTf  Janeways,  A  Co, 


Cottct  Of  fllppeaL 


From  Q.  B.  Biv,  July  8. 

Stoxes  V,  8toxes.  (a.) 

Tradici — Transf&  of  adtons  (o  county  court  for  irioX 
-^Action  for  ilandtr—Couniy  Courts  Aetf  1867  (30 
ik  31  Vict,  c  142),  #.  10^  Judicature  Act,  1873  (36  <b 
37  Viet.  c.  66),  e,  67. 

8tction  67  of  the  Judicature  Act,  1873,  does  not  limit 
eecdoH  10  of  the  County  Courts  Act,  1867,  and  the  High 
Court  has  power  to  send  down  an  action  of  slander  to  be 
tried  in  the  county  court. 

Appeal  from  a  judgment  of  the  Bitislonal  Gourt 
(Field  and  Manlstj,  J  J.)  affirming  an  order  made  in 
chambers  that  in  the  event  of  the  plaintiff  failing  to  give 
eecuritj  for  costs  the  action  should  be  remitted  to  trial 
before  a  county  court,  under  section  1 0  of  the  County 
Courts  Act.  1867. 

(o.)  Reported  by  A.  H.  Tonn,  Esq.,  Barrister-at-Law. 


By  the  Judicature  Act,  1873,  s.  67,  section  10  of  the 
Ck>unty  Courts  Act,  1867,  is  to  apply  to  all  actions  com- 
menced or  pending  in  tbe  High  06nrt  of  Justioe  in  which 
any  relief  is  sought  wbioh  can  be  given  in  a  oonnty 
court. 

By  the  Oounty  Ck>urts  Act,  1867,  s.  10,  power  is  given 
to  the  court  or  a  judge  In  the  superior  court  in  ai^ous 
for "  malicious  prosecution  .  •  •  slander  ...  or 
other  actions  of  tort,"  when  the  plaintiff  has  no  visible 
means  of  paying  costs,  to  make  an  order  that  unless  the 
plaintiff  give  security  for  costs  or  show  that  he  has  a 
cause  of  action  fit  to  be  tried  In  the  superior  courts,  tbe 
caufe  be  sent  down  for  trial  before  a  oonnty  court. 

By  the  Oounty  Courts  Act,  1846  (9  k  10  Vict.  o.  95), 
s.  58,  the  county  court  is  not  to  have  oognlsanoe  of 
a  tions  for  slander. 

Cock,  Q.a,  and  EUis,  for  the  plaintiff.— Section  67  of 
the  Judicature  Act,  1873,  limits  section  10  of  the  Oounty 
Courts  Aot,  1867,  as  regards  such  an  action  as  an  iMtlon 
for  slander,  in  which  relief  could  not  be  given  by  the 
oonnty  court :  Qarnett  v.  Bradley^  S6  W.  R.  698,  3  App. 
Cas.944. 

Rose^IwMSf  for  the  def endant|  was  not  heard. 

Lord  EsHBB,  M.B. — I  am  of  opinion  that  the  decision 
in     QamfU  v.  Bradley  has   nothing  to  do  with  the 
present  case.    That  was  a  question  of  costs,  and  de- 
pended on  whether  certain  powers  given  by  the  Judica- 
ture Acts  were  inconsistent  with  other  Acts  as  to  costs. 
It  was  there  held  that  the  new  legislation  was  incon- 
sistent with  the  earlier  enactments,  and  that  these  bad 
been  repealed.    Everybody  is  agreed  as  to  the  principhd 
involved  in  that  decision,  but  it  has  nothing  to  do  with 
a  caie  where  two  different  enactments  are  involved. 
I  think  that  Lord  Blackburn,  in  Oarn^t  v.  Bradley, 
was  dealing  with  the  question  whether  an  action  Ut 
slander  could  be  **  entertained  *'  by  a  county  court— that 
i%  whether  an  action  for  Blander  can  be  brought  as  a 
county  court  actiort  in  a  oounty  court.    The  only  ques- 
tion here  is  whether  two  enactments — seotion  10  of  the 
Act  of  1867  and  section  67  of  the  Act  of  1873«aie  so 
inconsistent  that  the  earlier  must  be  held  to  be  repealed 
by  the  later.     Section  10  of  the  Act  of  1867  dealt  with 
certain  definite  cases,  and  gave  power  to  the  superior 
courts  to  use  the  judge  of  the  oounty  court  as  their 
instrument — that  is  to  say,  to  send  a  case  to  the  county 
courts  to  be  tried.    When  that  had  been  done  the 
judgment  would  be  carried  out  as  a  judgment  of  the 
superior  court.    Tbe  provisions  of  section   67   of  the 
Judicature  Act  do  not  oontain  an  enumeration  of  ttaae*, 
but  give  power  to  the  High  Court  to  send  all  aotiou 
pending  in  the  High  Court  to  the  oounty  court  to  be 
tried,  with  this  limiUtion  to  the  word  "aU  "— viz.,  actions 
*'  in  which  any  relief  is  sought  which  can  be  given  in  a 
county  court.'*    Section  10  is  intended  to  remain  in 
force  with  regard  to  all  the  cases  mentioned  in  it»  and 
adfditional  power  is  given  to  the  superior  court  to  deal 
with  other  esses  in  which  any  relief  is  sought  which  can 
be  given  in  the  county  court.    The  two  sections  ace  not  t 
inconsistent,  and  stand  together. 

LnrDLaY,  L.J. — I  am  of  the  same  opinidn.  It  would  : 
be  astonishing  if  it  were  now  to  be  discovered  that  this 
Act  of  1873,  which  has  now  been  for  so  many  yeara  in 
operation,  had  been  misunderstood  by  judges  of  the 
High  Court  as  to  their  power  to  remit  aotions  to  the 
oounty  court.  Section  67  of  the  Judicature  Act  applies 
to  all  actions  in  the  High  Court  When  that  court  was 
created  there  was  a  doubt  felt  whether  seetiou  10  of  t^e 
earlier  enaotment  would  work  at  all.  Therefore,  this 
section  was  introduced,  and  it  is  very  wide  in  its  terms. 
The  words  in  section  67  which  have  been  commented  oa 
restrict  the  meaning  of  the  word  '*all,*'  and  do  not 
apply  to  tbe  dassee  of  actions  mentioned  in  seotion  10. 
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Oouxsor  ArpBAi* 


HsiTDBBfiOH  Baog.  V.  Mbbset  Dock  and  Harbour  Board. 


OoTTRT  or  Appbal. 


1 67  WM  intended  to  extend  the  power  oo&f  erred 
kj  tiie  earlier  etatnte. 

Ijwwb,  T^J*9  oononned* 

floliqttor  for  the  plaintUf,  E.  Chapman. 

MUttan  for  the  defendenti  LunHey  cfe  LunUey, 


Yvm  d  B.  Dir.  Jan.  22  ;  Maj  21. 

firojsoor  Bbos.   r.  Mebsey  Bocks  avb  Habboub 
Boasd.  (a.) 

£iig^-2M;  rofei — *'  Trading  inwafd$  '^-^Meraey  Dock 
Ad$  (hnaolidation  Act,  1858  (21  A  22  Vid.  c.  xciL), 

jL23a 


B^secUon  330  o/  <Ae  Jfertey  Doak  AeU  Consolidation 

Ad,  1858,  '*  ail  veaaeU  entering  into  or  leaving  the  doeke 

dmB  he  liahU^  aeeording  to  the  tonnage  burthen  thereof, 

h  pof  dock  tennage  ratee  according  to  the  reepeetive  elaee 

ef  wogagee    Ukat  ie   to  eag,   vetedi  trading  intoard$ 

Ada  ie  UaUe  to  the  rat€9  payable  in  reepect  of  the  moet 

didamt  of  M  the  parte  from  which  euch  veeeeU  shall 

ham  traded  to  Liverpool;  veeeele  arriving  in   ballaet, 

W  froduij  oiiteard!e,  and  also  veeeele  buiU  within  the 

port  of  UeerjfOfA,  or  trading  ovtiearde,  ehall  be  liable 

lo  thi  ToUt  poyoUe  in  reepeet  of  the  moet  dietant  of  aU 

the  parte  to  which  they  ehdU  trade  ouiwarde,    .    .    . 

One  arrtwi  with  one  departure  ehaU  be  considered  as 

one  vegage,  whether  euch  vessel  ihdU  have  traded  both 

imearde  emd  outwards,  withotd  regard  to  any  inter* 

mediate  parte  to  which  she  may  have  traded,  but  each 

vessel  shall  be  liable  to  the  ratee  payable  in  respect  of 

Ae  meet  dietant  of  aU  the  parte  to  which  euch  vessel 

shaU  have  traded:* 

Certain  veeeele  of  the  plaintiffe  carrying  cargo  from 
Glaegow  to  Bombay,  oaUed  at  Liverpool  to  load  cargo, 
hd  did  not  unload  any  cargo  until  they  reacJied  Bombay, 
Or  the  rdnm  voyage  part  of  the  cargo  wcu  unloaded  at 
Hverpecl,  but  no  freeh  cargo  was  taken  in,  and  the 
~  to  Glasgow,  Dock  rates  having  been 
by  the  defendanie  on  the  baeie  of  tMr  being 
weeSLs  treiing  outwards  to  Bombay  and  trending  inwards 
Jfvm  Bombay, 

J.»  hdd  that  the  voyage  from  Liverpool  to 
r  and  hack  constituted  one  voyage,  on  which  pro* 
dock  ratte  cnuld  be  charged,  and  that  the 
voyage  freen  Liverpool  to  Bombay  and  back  aUo  cou' 
Muteti  one  voyage,  on  which  proportionaie  dock  ratee 
ODedd  heekarged. 

Held  (^  Bowen  and  Frj,  L.JJ.,  Lord  Eaber,  M.R.» 
'  gj,  that  the  dock  ratee  ehould  be  charged  on  the 
I  ae  trading  inwardefrom  Glaegow  to  Liverpool  on 
tte  voyage  out  to  Bombay,  and  as  trading  inwards  from 
^  '  jto  Liverpool  on  the  voyage  home  to  Glaegow  ; 
\  thid  the  arrival  from  Glaegow  and  departure  for 
^  and  the  arrival  from  Bombay  and  departure 
for  Glaegow  each  conetituted  one  voyage. 

Appeal  from  the  decision  of  MatbeWt  J- 

lie  platntifFs   were  abipownera  at  Glasgow,  whose 

in  the  habit  of  stertiDg  from  Glasgow  with 

;  at  lAwerpool  to  fill  up  with  cargo,  and  then 

to  Bombay  and  unloading  there.    No  cargo 

I  at  lif erpool.    On  tbe  retnrn  Toyage  from 

te  Glaegow  the  vessel    sometimea    called    at 

lAvmpod  to  land  cargo  there,  and  sometimes  proceeded 

direei  to  (jkogow  without  calling  at  Liverpool  at  all. 

B|f  tbe  ICeraey  Dock  Acta  Consolidation  Act,  1858,  s. 
tSO,  "aU  veeeele  entering  into  or  leaving  the  docks  shall 
be  liable^  according:  to  the  tonnage  burden  thereof,  to 

a.)  Bsportad  ^7  A.  P.  Prrcrval  Krbp,  Esq.,  Barrlater- 
~''"  at-Law. 


pay  to  the  board  the  r^tes  called  dock  tonnage  rates 
according  to  the  respective  classes  of  voyages — that  is, 
vessels  trading  faiwards  shall  be  liable  to  the  rates  pay- 
able in  respect  of  the  most  distant  of  all  the  ports  from 
which  such  vessel  shaU  have  traded  to  Liverpool ;  vessels 
arriviog  in  ballast  bat  trading  outwards,  and  also  vessels 
built  within  the  port  of  Liverpool,  or  trading  outwards, 
shall  be  Uable  to  the  rates  payable  in  respect  of  the  moat 
distant  of  all  the  ports  to  which  they  shall  trade  out- 
wards ;  vessels  arriving  in  ballast  at  and  departing  in 
ballast  from  the  said  port  shall  be  liable  to  one  moiety 
only  of  the  ratee  payable  to  the  most  distant  of  all  the 
ports  for  which  such  vessels  shall  clear  one  or  depart ; 
one  arrival  with  one  departure  of  a  vessel  shall  be  con- 
sidered as  one  voyage,  whether  such  vessel  shall  have 
traded  both  inwardi  and  outwards,  or  arrived  and 
departed  iu  ballast  and  without  regard  to  any  inter- 
mediate porta  to  which  she  may  have  tradM  while 
absent  from  Liverpool,  but  such  vessel  shall  be  liable  to 
the  rates  payable  in  respect  of  the  most  distant  of  all 
the  ports  to  which  such  vessel  shall  have  traded. 
Yesiels  arrifiog  in  ballast,  and  trading  oatwardi,  and 
ha?ing  paid  the  rates  payable  on  suoh  trading  outwards 
shall  afterwards,  on  tcading  inwards,  be  Uable  to  the 
rates  payable  on  vessels  tradiag  inwards." 

The  rates  were  spedfled  in  a  table  of  rates,  and  varied 
according  to  the  distimoe  of  the  place  to  or  from  which 
the  vessel  traded. 

Vessels  trading  between  Liverpool  and  any  Scotch 
port  wete  charged  at  the  rate  of  4^d.  per  ton.  Vessels 
trading  to  any  port  in  Asia  were  charged  at  the  rate  of 
Is.  5d.  per  ton.  The  defendants  charged  the  plaintiila 
Is.  5d.  per  ton  on  vessels  entering  and  departing  from 
Liverpool  on  the  voyage  from  Glasgow  to  Bombay,  and 
also  Is.  5d.  per  t)n  on  vessels  entering  and  departing 
from  Liferpool  pn  the  voyage  from  Bombay  to  Glasgow. 
The  plaiatifls  paid  thesa  ratea  under  protest^  and 
brought  this  action  to  recover  the  sums  overoharged. 

Mathew,  J.,  held  that  the  defendants  were  entitlel 
to  >cbarge  at  the  rate  of  i^d.  per  ton  in  respect  of  the 
voyage  from  Glasgow  to  Liverpool  and  back  (counting 
that  as  one  voyage),  and  Is.  5d.  per  ton  in  re8p3ot  of  the 
voyage  from  Li?erpool  to  Bombay  and  back  (oounttng 
that  ae  one  voyage),  and  gave  Judgment  for  the  plaintiff « 
on  this  basis. 

The  defendants  appealed. 

Fialay,  Q.O.,  French,  Q.C,  and  Squarey,  tot  the 
appellants. 

Sir  B.  E.  Webster,  A.G.,  Cohen,  Q,C.,  and  Joseph 
Walton,  for  the  respondents. 

Our,  adv,  vult. 

May  21.— The  followiug  Judgment  was  read  by 
Lord  EsHiR,  M.B. — ^The  Li?erpo>l  Dock  Acts  are  a 
long  series  of  statutes  dealing  with  a  complicated  and 
technical  business,  a  business  which  has  been  developing 
enormously  from  period  to  period.  The  statutes  are 
therefore  necessarily  complicated,  probably  wanting  in 
consistency,  and  therefore  obscure,  certainly  full  of  terms 
and  phrases  usual  in  the  business  and  uniuual  in  ordinary 
oolloquisl  language.  The  great  canon  of  construction  of 
such  documence  Is  to  learn  the  busluess,  and  the  language 
of  the  business  with  regard  to  which  they  are  written, 
and  then  to  construe  the  documents  by  appljiag  them  to 
that  business  and  to  that  Unguage.  Tbe  business  in  the 
present  case  is  that  of  a  great  sea-port  and  harbour  with 
docks,  the  whole  adapted,  constructed,  and  managed  for 
the  impoi tation  and  exportation  of  go 3da  by  sea.  In  order 
to  carry  on  such  a  business  the  principal  elements  are 
deep  channels,  beacons,  buoys,  Itgbtj,  quays,  dock 
entrftucee,  docks,  and  warehouses.  The  staff  of  persons 
employed  most  be  various,  including  pilots,  harbour 
masters,  dock  masters,  Itbourers,  police,  clerks,  &o.  The 
income  necessar/  to  maintsia  so  fast  a  businees  must  be 
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ooIlMted  from  tboie  who  nae  the  barbonr  and  docks, 
Th»7  are  Dsed  by  ^ips  irtiich  oomo  to  and  use  tbem  for 
Uaputpoae  of  oarrjteg gooda,  Ih  such  aaeaportbotb 
ahipB  and  goods  muet  be  anbjeot  to  the  Gaatoma.  The 
terma  and  pbxoteB  ueed  in  the  ttatateB  and  doonmeiatB 
applied  to  sQoh  a  bQeinees  will  tberafore  be  tboae 
commonly  uaed  by  merchants  and  ehtipownera  in  legard 
to  dilpa  and  to  the  import  and  export  of  goodis,  aiid  by 
BoTenne  officers  with  regard  to  the  boiineat  of  the 
Giiatoma  relattng  to  ships  and  goods.  The  income  in 
snch  oases  is  collected  by  a  system  of  ratee,  and  tiie 
chief  rates'  are  almost  neoesaarOy^  from  the  nature  of 
things,  harbour  ratesi  light  dues,  pilotage  dues,  dock 
rates,  orone  and  quay  rates.  **  The  harbour  rates  **  and 
"light  and  pilotage  duee "  are  applicable  to  ships 
coming  into  and  going  out  of  the  port  or  harbour ;  they 
are  payments  for  facilitiea  given  to  the  ships,  which 
fhcilitiee  are  equally  necessary  for  the  ships,  whether 
tiiey  are  loaded  or  unloaded,  whether  they  do  or  do  not 
enter  the  docks.  The  "dock  rates"  are  the  payments 
for  the  use  of  the  docks  as  distinguished  from  the  rest 
of  the  port  or  bsrbour.  Tbe  docks  gife  fadlities  to 
trading  ships  with  regard  to  their  trade,  which  is  the 
trade  of  carrying  imported  and  exported  goods,  and  to 
the  goods  with  regard  to  the  trade  of  importing  and 
exporting  them  as  aitieles  of  commerce.  This  case  deals 
more  with  tbe  docks  and  the  dock  rM«s  than  with  the 
harbour  and  tbe  harbour  rates.  It  is  right,  therefore,  to 
consider  with  the  greater  attention  tbeoourae  of  business 
as  to  the  docks.  These  is  consideraUe  skUl  and  labour 
in  moTing  a  ship  in  a  dock  to  or  fkom  the  dock  gates; 
but  no  one  who  baa  not  seen  it  can  realiie  the  skill  and 
labour  exercised  by  the  servants  of  the  dock«board  in 
the  conduct  and  superintendence  of  the  entry  or  exit  of 
a  large  ship  through  the  gates  of  »  LiTerpool  dock  from 
or  into  the  fierce  tideway  of  the  Misrsej.  So  far  as  tbe 
ship  is  concerned,  the  chief  anxiety  and  labour  with 
regard  to  the  use  by  her  of  the  docks  is  the  anxiety  and 
labour  of  her  entry  and  exit.  The  use  of  the  docks  for 
t&e  goods  imported  and  exported  is  a  use  of  warehouses, 
quays,  cranes,  and  the  labour  of  putting  the  goods  into 
or  taking  them  out  of  the  ship. 

There  is,  of  course,  a  payment,  as  of  rent,  for  the  time 
during  which  ships  and  goods  are  in  the  dock,  and  there  is 
an  immense  expense  incurred  in  providing  for  the  safety  of 
ships  and  goods  whilst  in  tbe  docks.  It  is  obfious  that  the 
mode  of  impotiog  payment  for  the  vaiious  services  and 
facilities  thus  desciibed  required  ingenuity,  and  it  was 
certain  to  be,  and  it  is  the  case,  that  in  order- to  under- 
stand con  eel  ly  the  schemes  of  those  who.  hatpe  impo»ed 
tbe  different  rates  one  must  undexstand  the  bu^inete 
with  which  they  were  dealing.  Tbe  light  and  pilotage 
dues,  and  other  harbour  dues  payable  for  ships*  are 
easily  understood.  They  are  payable  in  respect  of  the 
use  of  t&e  entrances  to  the  Mersey  and  of  the  use  cf  the 
Mersey.  They  are,  therefore,  obviously  payable  equally 
by  ships  which  do,  and  ships  which  do  not,  enter  the 
docks.  Tbe  dock  rates  are  neeessatily  extra  co  these, 
and  are,  moreover,  the  higher  rates.  It  is  dear,  there- 
fore, that  no  ship  will  enter  a  dock  unless  for  repairs 
or  for  carrying  on  its  trade — ^namely,  the  trade  of 
carrying  goods  to  or  from  the  port  of  Liveipool.  The 
scheme  of  payment  for  the  use  of  the  doioks  by  the 
ship  and  by  the  goods,  a  scheme  of  payment  according 
to  the  distance  of  a  port  to  or  from  which  a  ship  trades 
to  Liverpool,  is  based,  no  doubt,  upon  good  business 
principles ;  but  it  is  not  easy,  and  it  is  unnecessary,  to 
explain  the  grounds  of -it.  Inasmudi  as  the  dock  is,  as 
a  matter  of  fact,  used  only  by  a  ship  carrying  on  its 
trade  (except  in  the  case  of  repairs),  the  payment  for 
the  ship  would  be  sure  to  be  confined  to  a  trading  ship. 
The  trading  of  a  ship  consists  in  her  business  of  carry- 
ing goods.  The  goods  which  she  is  thus  carrying,  as 
part  of  her  trade,  are  at  Liveipool  goods  which  she 
carries  to  or  fiom  Liverpool  as  a  terminus  of  caniage. 


The  biuineas  pbnieft>  for  the  business  of  titeafai^ili 
carrying  goods  to  or  from  such  an  import  and  a^oit 
port  as  Liverpool  are,  in  Customs  phraseology,  "  vessels 
clearing  iuwuds  or  outwards,'^  in  mercantile  or  busiosss 
phraseology,  ''veasela  trading  inwards  or  outwuds.*^ 
They  are  ooncapflnding  phraaea  used  to  dasorite  the 
eame  transaction.  Ships  which  do  not  carry  goods  into 
Liverpool  to  be  there  delivered  are  not  by  the  Cuatomi 
<*  cleared  inwards  "  to  liveipool,  or  in  bushneas  said  to 
be  ships  "  trading  inwarda  "  to  Liverpool.  No  buainefli 
man  would,  in  my  opinion,  think  of  saying  that  a  siiip 
which  came  into  liveipood  with  a  dedarod  intentioa  5t 
not  delivering  any  flsada  tiuna^  and  whudi  deUvesB^w 
goods  there,  was  a  ship  **  trading  inwards.''  They  ars, 
in  Customs  and  business  phraaeology,  said  to  be  ships 
"  entering  into  liverpool."  Shipa  ^ieh  do  not  carry 
goods  by  taking  theai  in  at  Liverpool  to  be  carried  dse- 
where  are  not  by  the  Customs  "  deared  outwards'*  from 
Liverpool,  or  in.  businesa  said  to  be  shipa  "trading 
outwards  '*  ftom  Livezpod.  They  ua,  in  Cuatanss  and 
bxuineis  phraaaologa%  Mid  to  be  '*  ships-  sailing,'*  at 
"outward  bound."  The  '*oUafing  inward*"  ia  Om 
authority  from  the  Cnatonw  to  "trade  inwaids,'*  thft 
*'  clearance  outwiarda"  is  the  authority  of  tiie  Costonia 
to  **  trade  outwasds»"  So  f«e  as*  the  us*,  of  the  da«ka-iB> 
concerned,  the  tradings ol  theahipa  means  taking  goods 
on  board  in  a  dock  to  be  canied  dsowhete^,  or 
goods  into  a* dock  to  be  ddivcBed  to  tha  oonsignaeB  fa 
that  dock.  Eithar  of  these  tnnsactions  mi^ 
under  different  ciroumstanoaa.  First,  a  ship  may  oonaa 
into  the  dock-  empl^iu  order  to  take  gooda  on  board  and 
leave  the  dock  loaded ;  or^  secondly,  she  may  coma  iat» 
dock  loaded  in  ord«r  to  dfseharge  her  goods  there  ansl 
to  leave  tbe  dook  empty ;  or,  thirdly,  she  may  come  iat^ 
dock  loaded  in  order  to  discharge  her  goods  ttiers,  ancl 
then  to  load  another  ourgo  and  leave  the  desk  loadedU 
There  was,  I  will  venture  to  say,  no  other  attta  of  cir- 
cumstances (unless  she  was  to  oome  or  stay  in  for  repaiia) 
in  whicht  as  matter  of  butiness  and  fact,  it  was,  wheafhe 
original  Liverpool  Dook  Aota  were  passed,  contemplatad 
that  a  ship  would  be  in  a  Liverpool  dock.  Tha  enaejg^ 
tionai  mode  of  dealing  adopted  by  the  plaintiffs  nuuA 
have  arisen  at  a  later  period.  The  statutea  ahould  1m 
firat  construed  acoording  to  the  usual  bosiQees  wiadh 
existed  when  they  were  enacted;  then  it  wiU  be  newa* 
sary  to  determine  how  they  apply  to  the  exoqrtioiial  and 
more  novel  work. 

The  main  point  is  to  see  whether  the  statutes  ha«% 
adopted,  as  to    dd    existing    business,    the 
phraaeology.      If   they    have,    we    muat    apply 
phraaeology  to   the    oaae    under    discussion.      Having 
read  all  the  statutes  brought  before  us,  it  appeass  thM 
all  of  them  deal  with  the  different  rates  in,  as  neady  aa 
possible,  the  same  teima.    Attention* and  eTaminatfam. 
may,  therefore,  ba  oonfined  to  the  Statute  21  &  82  Viofe^ 
c.  xdi.,  passed  in  1858.    The  titie  divides  the  aabjeet 
as  I  have  stated  that  business  must  divide  it— <iannfoly» 
into  a  dealing  witii  the  docka  and  a  dealing  witfar  tblift 
port  and  harbour*    Tha  ratea  are,  in  the  firat  part  of  tli» 
Act,  described  to  ba  dook  rates,  tonnage  rates,  graving 
dock  ratee,  harbour  rates,  wharf  rates,  warehouse  reota, 
town  dues,  anchorage  dues*    The  fourth  part  deals  ivitK 
the  management  of  the  dodtt  and  quays,  and  with  tl&e 
absolute  control  given  to  the  harbour  masters  and  dock 
masters  over  the  entry  and  exit  of  ships  into  and  from 
the  docks. 

The  fifth  part  deals  with  the  management  of  tlia 
port  and  hturbonr*  The  sixth  part  deals  with  tl&« 
pilotage.  The  pilotage  rates  are  dealt  with  in  section 
133,  and  are  impoaed  in  reapect  of  piloting  '^a  veaael  ^o 
the  port "  or  '*  out  of  the  port."  No  limitation  of  tliA 
vessel  being  a  trading  ship,  no  mention  of  going  in-^o 
dodr.  They  are  payable  by  every  veasd  "  ooming  to  ** 
or  "going  out*'  of  tiie  port.  The  seventh  part  d6*l« 
with    transit-sheds,    wardiouaas,    and    goods.       Tlk^ 
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diffcnth  part  deala  with  rates  and  duties.    Thla  part 

dbidet "  the  tonnage  rates,"  wbioh  is  a  general  nomen- 

datme,  iato  *'  dock  tonnage  rates ''    and    **  harbour 

zttes,"  following  the  boeiness  dlTision.    By  section  238 

"sn"*  reseeU  *'  coming  into  "  or  <*  going  oat  of  "  "  the 

fort"  of  Ufeipooly  and  not  entering  the  docks,  shall  be 

lisUe  to  the  toanage  rates,  bereinafUr  called  "  harbour 

lates,**  is.    It  must  be  obeerred  that  these  are  to  be 

paid  hy  sU  Teasels,   and  they  are  said  to  be   Tessels 

**comi&giBto''aiid  ''going  out"  of,  not  trading  into 

01  tiidbg  oot  of    the  port.      By  section   239  '*  The 

OsittU  for  which    such  harbour  rstea  shall  be  let  led, 

ki,  attf"  nainteDance  of  the  lighthouses,  lightships, 

Inqji^  liescoBs,  seamarks,  landmarks,  telegraphs,  life- 

bsil^  Ac,   and  the  ImproTement    of   the    port  and 

kAoar  in  any  other  respect  than  in  the  construction 

ai  isamrniance  of  the  docks,  &c*    The  difislon,  the 

Mfaml  difision,  as  a  matter    of  business,  is  exactly 

Mtmtd  in  the  statofee,  and  the  statute  imposes  the 

kateice  of  payment     exactly   as     business     would. 

Besting  this  in  mind,  "we  must  endeavour  ta  construe 

Ketlon  230.    In  it  Teasels  are  described  as,  first,  ressels 

"tradmg  inwards  "  ;  secondly,  vessels  arriving  in  ballast, 

but  "fading  outwards";    thirdly,    the  statement  is 

**  vessels  bunt  vithin  the  port  of  Liverpool  or  trading 

oatwds"— thtfe,  it  is  said,  "  shall  bailable  to  the  rates 

^TtUe  in  respect  of  the  most  distant  of  all  the  ports  to 

whkh  the;  thaU     trade     outwards;."      The     section 

caafinitt^:  ^'Oaesirival  with  one  departure  of  a  vessel 

than  be  eoaeidered  as  one  voyage,  whether  such  vessel 

shall  have  frjded  both  inwards  and  outwards,  or  arrived 

or  departed  ia  baUaat,  &c,  but  such  vessel  shall  be 

fiiUe  to  the  ntea  payable  in  respect  of  the  most  distant 

«f  all  the  ports  fo  which  such  vessel  shall  have  traded." 

fie  iiist  of  these  diTisions  corresponds  with  the  second 

«f  &e  bmbess  divisions  above  set  forth ;  the  second  of 

ttese  enresponds  with  the  ordinary  mode  of  conducting 

fteflzst  busineas  division.    The  third  division  in  the 

iMnts  eotainly  coi  responds  with   the  third  business 

Msion.    The  question  is  whether  the  third  division  in 

the  alstDfte  does  not   also   describe  that  which  I  have 

Q^Bed  the  exseptional    mode  of  conducting  the  first 

fcwintss  diffalon. 

It  11  urged  that  it  does  not,  because  it  is  said  that,  iu 

Older  ts  iiiake  a  gram  matical  conclusion  to  the  phrase  "  and 

i3»wnds  built  within  the  port  of  Liverpool,"  you  must 

nd'aad"  iiutead  of  " or"  as  the  following  word,  and 

ttatttcBthe  <>zcepticnal  mode  is  not  described.     But 

sBtai  diMet  the  sentence,  and  it  may  be  read  thus: 

^caseb  airiving  in  ballast,  but  trading  outwards,  shall 

Is  BaUe  to  the  rates  payable  in  respect  of  the  most 

6tat  ol  all  the  |>orts  to  which  they  shall  trade  out- 

VBds.    Temds  boilc  within  the  port  o(  Liverpool  shall 

In  fitUe  to  the  rates  payable  hi  respect  of  the  most 

dUttt  of  an  the  ports  to  which  they  shall  trade  oat- 

wdk   Tessels  trading  outwards  shall  be  liable  to  the 

ates  payable  in  respect  of  the  most  distant  of  all  the 

iQEta  to  which  thej  shall  trade  outwards.    If  the  section 

lie ss  ready  it  oovers  all  modes  of  trading  outwards.    If 

tk  tree  to  aaj  that,  iu  order  to  make  good  grammar, 

"•"amstbe  read  "and,"  itfdllows  that  the  circum- 

**ni  of  the  trade  described  as  esoeptfoual  are  not 

*"M  by  the  atatote  at  alL    In  such  a  case  the  ship 

■*  ilnuly,  in  my  opinion,  does  not  **  trade  inwards  '* ; 

As^'slen  Uito"   the  dock,  but  does  not  •< trade" 

If  she  is  not  within  the  description  of  a  vessel 

;  sntwarda,*'  although,  in  fact,  she  does  trade 

I,  sad  uses  the  dock  soltly  for  the  purpose  of 

^vdiqgoitvards,  she  will  pay  nothing  in  Liferpool  at 

ttsf  thneior  the  use  of  the  docks.    If  she  should  not 

Vtam  to  Urerpooly  she  would  have  used  the  Liverpool 

^odi,  and  would  never  pay  anything  lor  the  use  of  the 

^KkL    I  cannot  think  that  it  is  a  real  business  view, 

ndythcrtion,  I  think  it  is  not  the  legal  interpretation 

to  s^  that  lor  the  sake  of  grammar  the  word  "  or" 


should  be  changed  into  ''  and  "  so  as  ther*'by  to  produce 
so  nnbueinesslike  a  result.  The  court  caanot  properly 
read  one  word  for  another  used  la  a  statute,  unLsss  it  is 
clear  beyond  doubt  that  there  is  a  mere  error  iu  the 
record  of  the  word.  If  there  is  any  reasonable  doubt, 
the  word  actually  used  must  remain. 

It  seems  to  me  that  a  ship  that  goes  into  a  Liverpool 
dock  solely  for  the  purpose  of  t iking  goods  on  board  to 
carry  them  away  from  Liverpool  is  a  vessel  ^'  trading 
outwards"  within  the  words  of  the  etatute,  and  must, 
under  and  by  the  virtue  of  the  statute,  pay  the  ratsa  as 
on  a  veaael  *'  trading  outwards,"  and  is  not  a  vessel 
'*  trading  inwards." 

Another  part  of  the  contention  between  the  parties 
raised  the  question  of  the  construction  of  the  latter 
part  of  section  230  as  to  one  arrival  and  one 
departure  to  be  considered  as  one  voyage.  Here, 
again,  let  us  examine  the  business  iu  order  to  see 
whether  it  will  not  teach  us  the  true  construction  of  the 
statute.  If  a  ship  goes  into  a  dock  to  unload,  does 
unload,  and  then  loads  a  new  cargo  before  she  goes  ou(, 
ah  e  is  moved  through  the  dock  twice^  comes  into  the 
gates  onee,  and  goes  out  once.  If  a  ship  comes  into 
the  dock,  and  unloads,  and  goes  out  empty,  and  after- 
wards comes  iu  empty,  and  loads,  and  goes  out,  she  is 
moved  through  the  dock  four  times,  comes  into  the  gates 
twice,  and  goes  out  twice.  One  would  expect  that  the 
payment  in  the  flr«t  case  would  be  less  than  in  the 
second,  considering  the  differeoce,  before  explained,  of 
the  skill,  labour,  and  anxiety  necessarily  bestowed  ou 
the  two  operations. 

To  which,  then,  of  the  two  cases  does  the  enactment 
in  the  statute  apply?  As  matter  of  business  t3  the 
first,  stipulatiog  for  one  payment  for  the  performance  of 
one  operation.  It  would  saem  to  be  bad  business  to 
stipulate  for  the  same  payment  for  the  performance  of 
two  operations  as  is  charged  if  one  only  of  the  two 
operations  is  performed.  The  words  of  the  section  are 
rather  more  adapted  to  the  first  view  than  to  the  second. 
The  words  aid  ''one  arrival  with  one  departurs''; 
they  are  not  "  one  arrival  and  one  departure "  ;  not 
''one  departure  and  one  arrival.'*  If  the  words  are 
ambiguous,  the  business  view  should  prevail. 

It  was  suggested,  iu  answer  to  this  reasoning  and  tfas 
view,  that  ships  enter  a  dook  and  discharge  ia  it,  and 
are  then  moved  to  another  dock,  and  there  load.  If  that 
is  so,  which  is  not  proved,  the  removal  is  made  by  order 
of  the  Dock  Board  for  iti  convenience,  the  removal 
giving  no  advantage  to  the  ship,  and  the  board  has,  in 
the  later  Acts,  talcen  that  burden  without  addittonal 
payment  rather  than  alter  the  incidents  of  rating,  which 
have  been  preserved  intut  through  all  the  Acts.  When 
the  mode  of  rating  was  first  eetablished  there  were  not 
many  docks  in  Liverpool,  and  this  suggested  removal 
from  one  place  to  another  in  all  probability  did  not  take 
place.  I  am  of  opinion  that  the  statute  deals  with,  the 
first  case  in  the  limitation  it  confers,  and  not  with  the 
second.  Iu  applying  these  views  to  the  present  case 
we  must  notice  the  contentions  raised  between  the 
parties.  The  contention  on  behalf  of  the  plaintiffs, 
raised  in  the  correspondence,  was  that  their  ships  traded 
inwards  into  Liverpool  from  India,  and  afterwards  traded 
outwards  from  Liverpool  to  India,  and  that  these  two . 
voyages  made  one  arrival  and  one  departare  to  be  con- 
sidered as  one  voyage.  It  must  be  observed  that,  in 
order  to  make  this  point,  the  Glasgow  ship  was 
represented  as  commencing  her  carrying  bueiuess  in 
India  to  Glasgow  instead  of  as  commencing  in  Glasgow 
to  carry  to  India.  The  reason  is  ohyious ;  without  so 
doing  the  Indian  trade  would  not  commence  by  an 
arrival  at  Liverpool  but  by  a  departure  from  Liverpool. 
And  in  this  contention  the  voyages  from  Glasgow  to 
Liverpool  and  from  Liverpool  to  Glasgow  were 
dropped  out.  The  view  of  the  learned  judge,  as  I 
undentand    it,  U  that  the  entry  into  the  docks  from 
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Glasgow  ie  a  trading  inwards,  leastwise  bj  the  ship,  and 
she  must  pay  rates  accordingly ;  that  the  ship  there 
trades  outwards  to  India,  and  afterwards  trades  inwards 
from  India,  thrse  two  making  one  srrlral  and  one 
departure  to  be  considered  as  one  voyage  ;  and  that  the 
voyage  to  Qlasgow  is  also  a  pait  of  the  voyage  from 
India.  As  to  these  views  I  cannot  agree  that,  as  a 
matter  of  fact,  the  ship  trades  inwards  from  Glasgow,  or 
that  she  is  to  be  considered  as  doing  so  within  the  mean- 
ing of  the  statute.  Neither,  for  the  reasons  I  have  given, 
can  I  agree  that  the  two  Indian  voyages  are  one  arrival  and 
one  departure  to  be  considered  as  one  vojage  within  the 
meaning  of  the  statute.  I  do  not  agree  that  the  voyage 
from  Liverpool  to  Glasgow,  whether  carrying  cargo  or 
not,  is  to  be  coosldf  red  as  one  voyage  with  the  voyage  to 
India.  I  have  read  all  the  ship's  papers  furnished  to  us 
at  our  request.  The  ships  are  not  *' cleared  out*'  from 
Glasgow  to  Liverpool,  but  from  "  Glasgow  to  India,  vift 
Liverpool."  The  ships,  on  arrival  at  Liverpool  from 
Glasgow,  are  not  **  cleared  inwards."  They  are  not 
treated  as  trading  coastwife  under  a"  transire  "  or  under 
a  '^special  coastiog  crder."  The  captain's  report  shows 
that  the  Glasgow  goods  are  exported  to  India,  and  are 
not  to  be  landed  at  Liverpool. 

The  ships  are  at  Ldvtrpool  "cleared  otftwards"for 
India.  On  their  return  tbey  are  ''cleared  Inwards" 
from  India.  All  this  mode  of  dealing  with  the  ships  by 
the  Oustoms  seems  to  me  to  tend  to  the  same  conclusion. 
I  am  of  opinion  that  the  ships,  on  srrival  from  Glasgow, 
do  not  trade  ''inwards  to  Liverpcol."  A  ship  cannot, 
therefore,  in  rerpect  of  that  entry,  when  she  goes  intd  a 
dock,  be  liable  to  "  dock  dues."  By  her  entry  into  the 
Mersey  she  has  "entered  into  the  port  of  Liverpool," 
and  is  liable  to  "  harbour  dues.'*  When  the  ship  enters 
into  the  docks  and  loads  therein  for  India  she  is  "  trading 
outwards  to  Liverpoal  from  India  "  and  mast  pay  the  dock 
dues  on  such  a  trading  outwards.  When  she  returns  to 
Liverpool,  and  enters  the  docks  to  discharge,  she  is 
"  trading  inwards  to  Liverpool  from  India,"  and  must  pay 
the  dock  dues  accordingly.  This  voyage  cannot,  within 
the  statute,  be  considered  as  one  with  the  voyage  out  to 
India.  The  voyage  to  Glasgow  is  to  be  considered  as 
one  with  the  voyage  from  India.  I  am,  therefore,  of 
opinion  that  tbe  charges  imposed  by  the  defendants 
were  correct,  and  that  the  judgment  sliould  be  entered 
for  them.  The  appeal,  in  my  opinion,  should  be 
allowed. 

Fbt,  IaJ. — The  Judgment  which  I  am  about  to  read 
is  the  judgment  of  my  brother  Bowen  and  myself. 

The  question  in  the  present  case  turns  entirely  on  the 
true  construction  of  the  230th  section  of  the  Liverpool 
Dock  Acts  Consolidation  Act,  1858,  which  imposes  dock 
tonnage  rates  in  the  pott  of  Liverpool.  These  rates,  ic 
may  be  at  once  observed,  apply  to  all  vessels  entering 
into  or  leaving  the  docks,  whilst  the  harbour  rates  apply 
to  all  vessels  coming  iuto  or  gciog  out  of  the  port  and 
not  entering  into  the  docks. 

The  plain tifTs  are  the  owners  of  a  line  of  steamers, 
and  the  course  of  business  is  that  each  of  these  vessels 
starts  from  Glasgow  with  a  part  of  her  cargo,  then  goes 
to  Liverpool,  enters  the  docks,  unloads  no  part  of  her 
cargo,  tidces  in  more  cargo,  sails  for  Indis,  and  thence 
xetnms  sometimes  to  Liverpool,  and  thence  to  Glasgow, 
Mid  sometimes  to  Glasgow  direct. 

When  one  of  these  steamers  reaches  Liverpool  from 
Glasgow  and  enters  the  docks,  is  she  trading  inwards 
within  the  meining  of  that  expression  as  used  in  the 
•ection  in  question  P 

No  evidence  was  adduced  as  to  the  meaning  of 
tbe  phrase,  if  it  he  a  technical  one  which  admits  of  such 
evidence.  The  course  of  business  pursued  by  the  plain- 
tiffs' tteamers  was,  at  the  passing  of  the  Act,  less  com- 
mon than  it  is  now,  but  it  is  not  shown  to  us  either  by 
evidence  or  admission  whether  such  a  course  of  buai- 
was  existing  or  non-exitting  at  that  time. 


We  are  therefore  oonsthiined  to  ascertain  the 
meaning  of  the  words  in  question  from  our  knowledge  of 
the  English  language,  aided  by  the  light  which  the 
section  of  the  statute  throws  on  them,  and  by  the  oonrsa 
cf  business  which  we  know  to  be  pursued  in  ports  and 
docks. 

The  words  "  trading  inwards  "  would,  we  think,  most 
naturally,  and,  therefore,  primarily  apply  to  the  case  of 
a  vessel  eutf  riag  the  docks  for  the  purpose  of  discharg- 
ing her  cargo  ;  but  we  think  that  the  words  may,  with* 
out  violence,  describe  also  any  vessel  laden  with  gooda 
in  the  course  of  trade  entering  the  docks  for  the  pur-^ 
poses  of  her  trade,  whether  loading  or  unloading ;  and 
this  includes  one  of  the  plaintiffs'  vessels  arriving  fron& 
Glasgow,  for  she  is  a  vessel  on  a  trading  voyage-^he  is 
a  trsder,  and  she  enters  inwards. 

Are  the  words  used  in  the  statute  in  the  first  of  these 
significations  only  or  in  both  P 

The  section  is  far  from  clear,  but  a  study  of  it  con- 
vinces us  that  the  following  piopoeitions  may  be  evolved* 
from  it  :— 

(1.)  That  all  vessels  entering  into  the  docks,  as  well 
as  all  vessels  leaving  the  docks,  are  made  liable. 

(2.)  That  vessels  entering  the  docks  are  sub-divided 
into  two  classes,  and  two  clssses  only^namely,  thoee 
described  as  trading  inwards,  and  those  described  a» 
arriving  in  ballast. 

(3.)  That  vessels  leaving  the  docks  are  capable  of 
sab-di vision  into  six  classes — 

1.  Those  trading  inwards  and  trading  outwards  ; 

2.  Those  trading  inwards  and  leaving  in  ballast ; 

3.  Those  arriving  in  ballast  and  trading  outwards  ; 

4.  Those  arriving  in  ballast  and  leaving  in  ballast ; 

5.  Those  built  within  the  port  and  trading  outwards  ;. 

6.  Those  built  within  the  port  and  going  out  in  bal<^ 
last; 

And  that  all  these  classes  exoept  the  last  are  reterred  t» 
in  the  section  and  are  the  subject  of  express  charges. 

(4.)  That  no  vessel  is  to  pay  both  inward  and  outwazd: 
rates. 

(5.)  That  inward  rates  are  to  be  piad  prdferentislly,aw 
is  shown,  amongst  other  things,  by  the  provision  that  one 
arrival  followed  by  one  departure  is  treated  as  one 
voysge,  and  not  one  departure  followed  by  one  arrival  s 
and  further,  by  the  enactment  of-  section  247,  that  the 
rates  in  question  shall  be  psid  on  the  arrival  of  the 
vessel. 

We  have  thus  stated  the  oondnsions  at  which  we  have 
arrived  from  a  study  of  the  f  eotion  in  question.  It  le 
not  easy  to  explain  every  word  in  it  in  accordance  vrfth 
any  one  of  the  interpretations  suggested  to  ua;  nor 
should  we  usefully  occupy  time  in  a  minute  ctiticisn  of' 
every  expression  of  a  somewhat  clumsily -drawn  olaoae. 
It  may,  however,  be  well  to  observe  that  a  strong  argU' 
ment  was  raised  on  the  word  "  or  "  in  the  expreaslcxn 
"  vessels  built  vrithin  the  port  of  Liverpool  or  trading- 
outwards  "'in  the  third  paragraph  of  the  section  in  q nee- 
tion.  But  in  our  opinion  the  word  '*  or  "  must  be  read 
"  and,"  for  the  general  drift  of  the  clause  requhrea  thia, 
and  in  the  description  of  what  must  be  the  same  olaaa  of 
vessels  at  the  end  of  the  clause,  and  is  therefore,  atrlcUy 
speaking,  a  parallel  passage,  we  find  the  word  "  and  '*' 
substituted  for  "  or,"  and  the  class  of  vessels  deaoribed 
as  "  vessels  built  in  the  port  of  Liverpool  and  trading 
outwards." 

If  the  view  of  the  section  above  stated  be  correct,  the^ 
plaintiffs'  steamer,  when  she  enters  the  dock,  moat  be 
either  (1)  a  vessel  in  ballast,  or  (3)  a  vessel  trading  in-* 
wards,  or  (3)  her  oaae  is  omitted.  But  she  is  plsdnlx 
not  a  vessel  in  baUaat,  for  her  contents  are  goods,  not^ 
bsllast;  no  casus  omistiu  can  be  admitted  where  the 
section  declares  that  all  vessels  entering  the  port 
charged;  therefore  she  is  a  vessel  trading  inwarda* 

This  condnsion,  to  which  we  are  driven  by  the  i 
tion  itself,  appears  to  na,  for  the  ressons  already  giveir. 
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to  do  no  TioloDoe  to  the  words  trading  inwardf,  and  to 
1w  in  Moordanoe  witli  the  general  scheme  of  the  enact- 
ment, wbieh  prefers  in  ever/  case  an  entering  to  a 
ksviag  ebsxge. 

It  vas  eontended  that  the    dock  eompanj  are   at 

fiterty  to  charge  the  plaintiflb'  Tcssels  as  if  the  ooorse 

began  in  Infiia,  and  aa  if  one  departure  with  one  sub- 

•cqnent  siriTsl  oonstitnted  one  Toyage.    In  our  opinion 

tidB  eonientioB  cannot  preYail,  for  in  fact  each  of  the 

fessels  has  inl  uriTed  from  Glasgow   and  not  from 

India,  sad  abe  ia  if  quired  to  pej  on  that  arrifal ;  and, 

wtomHj,  the  ttatnte  declares  one  arrival  with  (t.e.,  fol- 

loved  ij]  ons  departure  to  be  one  voyage,  but  contains 

80  Miotion  in  favour  of  one  departure  with,  or  f ol- 

Inred  by,  ons  arrivaL 

Isoaropfaiton  the  declaration  of  the  Isamed  judge 

ikeld  be  varied  bj  declaring  that  the  defendants  are 

{Stifled  to  charge  in  respect  of  every  ship  of  the  plain- 

tiii'irfifing  from  Olangow  and  sailing  for  India  as  men* 

ttaed  in  paragraph  2  of  the  statement  of  claim,  the 

dock  tonnage  rate  ae  on  a  ship  trading  inwards  from 

fiiaagow,  or  in  respect  of  every  ship  of  the  plaintifEa' 

sniring  iiom  India  and  sailhig  for  GlMgow,  as  also  men- 

tioiied  in  the  said  paragraph  of  the  statement  of  claim, 

the  dock  toansge  rate  as  on  a  ship  trading  inwards  from 

In^a. 

Inovropinioa  this  variation  iu  the  judgment  ought 
sot  to  tileLt  the  eoets  of  the  appeal,  whioh  ahould  be 
hoi&aby  the  sKtHanta. 

Order  Mritd.    Cotts  againU  the  appeUanit, 

SoBeHan  for  (be  plaintiifa,  Gregory,  RowcUffei,  it  Co., 
kr  ffiS,  Ditkenrnm^  Lightbound,  di  Didsenson,  Liver- 
pcol 

So&iton  for  the  defendants,  Gregory^  Bowcliffei,  Jt 
Co.,  tar  T,  A,  Squareg,  Liverpool. 


hm  Ftob.  Div.  d:  Adm.  Div.  Nov.  4,  5. 

Wood  v.  Wood,  (a.) 

BtfvaUon  deed— ^  Covenant  nof  to  moUtt'^Allowar^ce 
salcr  imd — Subsequent  aduUerg — Alimony  pendente 
He. 

Bff  a  lifuration  deed  the  huehand  covenanted  to  make 

AS  sfiwwiise  to  ihm  wife,  determinahle  upon  her  moleei' 
i^t  i«k  The  huahand  eubtequenilg  diecontinued  t?^ 
^Bemaaee,  em  the  ground  that  the  wife  had  broken  her 
<BWBaif  mU  to  meiest  him. 

The  wife  afterwarde  ineiituted  a  suit  for  judicial 
l^arafmi,  emd  applied  for  an  allowance  of  alimony 
pendents  lite. 

BeU,  thai  ike  wae  entitled  to  euch  allowance, 

Ikdion  of  Kekewicb,  J.,  affirmed. 

Appeal  from  a  decision  of  Kekewicb,  J.,  sitting  as 
TacatioB  Judge. 

Vc  snd  Mis.  Wood  fzecoted  a  separat'oa  deed,  dated 
^M  ol  Deeember,  1886,  which  {inter  alia)  contained 
^Ms  providing  (<dause  8)  that  M.r.  Wood  should  pay  a 
^«i  £9pcr  month  for  the  maintenance  of  Mrs.  Wood, 
■A(daaK  9)  that  BIrs.  Wood  should  maintsin  herself 
•«td1bitsun. 
CfattilS  waa  as  follows  :^ 

''Tks  Hid  M.  A.  Wood  iHU  fxom  henoefoith  live 
'VBBtefiBBi  the  said  E.  Wood,  and  shall  not  and  will 
>ct  aeak  ibr  restitution  of  conjugal  righta,  or  in  any  way, 
c^^te  dnsctly  or  indirectly,  moleat,  annoy,  or  interfere 
vitb  the  said  E.  Wood,  and  in  paitioular  shall  and  will 
Kt  Vint  the  aald  E«  Wood,  or  hold  any  oommunicstion 
«th  Ida  ctlier  than  by  letter." 


W 


by  W.  Ivnorr  Ck>ox,  Esq., 
Law. 


Borrister-at- 


The  payments  under  this  deed  had  reoently  been  dis« 
continued  by  Blr.  Wood  on  the  ground,  as  he  alleged, 
that  Mis.  Wood  bad  broken  the  above  covenant  not  to 
molect  him. 

On  the  18th  of  July,  1887,  Mrs.  Wood  preaebtad  a 
petition  for  judioial  separation  on  the  ground  of  Mn 
Wood's  adultery  before  and  after  the  execution  of  the 
deed. 

On  the  28th  of  July,  1887,  Mra.  Wood  presented  a 
petition  for  alimony  pendente  lite,  and  on  the  S5th  of 
Auguat,  1887,  the  Begiatrar  of  the  Divorce  Division 
made  an  order  allottiDg  her  a  sum  of  £9  per  month. 

On  the  31st  of  AugUkt,  1887,  an  application  was  made 
to  Kekewicb,  J.,  to  rescind  the  order  of  the  legiitrar, 
but  this  was  refused. 

From  this  refueal  Mr.  Wood  appealed. 

By  the  Matrimonial  Cauaes  Act,  1857,  s.  17,  <*  Appli- 
cation fcr  restitution  of  conjugal  lights  or  for  judidal 
aeparation  on  any  one  of  the  grounds  aforeaaid  may  be 
made  by  either  huaband  or  wife  by  petition  to  the  court 
.  .  •  and  VI  here  the  application  ia  by  the  wife  [the 
court  or  judge]  may  make  any  order  for  alimony  which 
ahall  be  deemed  ju6t." 

Middleton  and  Bargrave  Deane,  tot  the  appellant.— 
The  order  of  the  regiatrar  waa  wrong.  No  order  for 
alimony  ought  to  have  been  made  under  the  circum- 
atances.  Aa  the  order  ttanda,  the  huaband  may  have  to 
pay  the  aum  of  £9  a  moLth  twice  over— under  the  deed 
and  under  the  order.  In  ordinary  oases  it  makes  no 
difference  to  a  husband  wb«  ther  he  makes  the  payments 
under  a  deed  or  under  an  order  of  the  court.  But  in 
the  present  case  the  husband  alleges  that  the  wife  has 
broken  her  covenant  not  to  moleat  him,  and  he  contends 
that  his  obligation  to  make  theae  payments  has  therefore 
ceased. 

He  referred  to  George  v.  George,  16  W.  B.  112,  L.  R. 
1  P.  &  M.  C54  ;  Fowefl  v.  Powell,  S2  W.  R.  62,  L.  R. 
3  P.  &  M.  55,  186 ;  Gandy  ▼.  Gandy,  30  W.  R.  673, 
7  P.  D.  77,  168  ;  Boee  v.  Bote,  30  W.  R.  736,  31  W.  R. 
673,  7  P.  D.  225,  8  P.  D.  98 ;  Rowley  v.  Rowley,  L.  R, 
1  H.  L.  (8c.)  63, 15  W.  R.  H.  L.  Dig.  6.  [Lopbs,  L.J., 
referred  to  the  Matrimonial  Causes  Ait,  1857,  p.  17.] 

Barnard,  tot  the  respondent',  was  not  called  upon. 

LiNDLBT,  L.J.  [after  stating  the  facts  and  reading 
clauses  8,  9,  and  12  of  the  separation  deed  and  section  17 
of  the  Matrimonial  Oauaes  Act,  1857,  continued: — ]. — 
The  question  we  have  to  consider  is  whether  the  order  made 
by  the  regiatrar  ia  juat.  In  my  opinion  it  is.  In  the 
first  place  it  is  to  be  observed  that  the  court  is  not  in 
any  way  enforcing  or  acting  contrary  to  the  deed.  If  it 
had  been  suggested,  and  the  evidence  showed,  that  the 
lady  was  in  receipt  of  £9  a  month,  the  court  would  have 
come  to  the  conclusion  that  she  was  not  entitled  to 
further  alimony ;  but  it  is  quite  obvious  that  it  has  been 
stopped,  whether  upon  good  or  bad  ground,  upon  the 
ground  that  she  has  broken  her  covenant  not  to  molest 
her  husband.  The  husband  has  chosen  to  put  his  own 
construction  on  the  deed.  Is  it  not  just  that  this 
allowance  should  be  made?  It  is  said  that  he 
might  be  bound  to  pay  twice  over.  Practically  that 
is  not  so.  The  court  has  control  over  its  own  order 
and  he  is  not  practically  in  such  danger.  Ou  the  other 
hand,  if  the  alimony  is  not  given  the  wife  wiU  practically 
get  nothing.  In  my  opinion  there  is  ireally  notiiing  in 
this  point.  In  all  the  cases  ciUd—Powell  v.  Powell^ 
Gandy  v.  Gandy,  Boee  v.  Boee,  Rowley  v.  Rowley, 
and  George  v.  George—the  alimony  was  being  paid  under 
the  deed. 

In  the  present  case  we  are  not  deciding  whether  the 
suit  can  be  sustained,  and  I  purposely  abstain  from 
saying  whether  the  institution'  of  the  suit  is  a  breach  of 
the  covenant  not  to  molest.  In  my  opinion  the  order 
was  quite  right  and  must  be  upheld. 
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Lopes,  L.J.-^It  appcaxs  to  me  that  unless  coansel  for 
the  appellant  are  able  to  maintain  that  the  separation 
deed  would  be  a  good  answer  to  a  salt  for  Judicial  sepa- 
ration tbej  fail.  Thej  were  compelled  to  admit  that 
the  separation  deed  would  not  be  a  good  answer  to 
the  suit  which  the  wife  is  now  imtitutlng.  It  follows, 
therefore,  that  she  is  taking  proceedings  which  she  has 
a  right  to  take,  and  in  respect  of  which  there  is  nothing 
in  the  sepsration  deed  to  prevent.  If  that  be  so,  is  ehe 
not  entitled  to  all  the  incidents  which  belong  to  such 
suit  P  Ooe  of  those  incidents  is  that  the  wife  is  entitled 
to  alimony  pendente  lite ;  and,  except  for  the  separation 
deed,  it  could  not  for  a  moment  be  contended  that  this 
was  not  an  order  of  course.  It  is  said  that  the  order 
ought  not  to  have  been  made  because  of  the  ezifitence  of 
this  deed.  I  can  quite  understand  tbat»  if  the  payment 
under  the  deed  was  being  made,  the  court  would  say  that 
£9  was  sufficient.  But  the  coutt  has  to  proceed  upon 
ceitain  words  contained  in  the  Mattimonial  Oauses  Act, 
1857.  [His  lordship  referred  to  section  17  of  the  Act  of 
1857,  and  continued  :— ]  Therefore,  bearing  in  mind 
that,  while  taking  these  proceedings,  she  was  doiiigwha't 
she  was  entitled  to  do,  the  only  question  is  whether  it  is 
jutt  that  this  alimony  should  be  ordered  to  be  paid.  The 
£9  a  month  ccTenanted  to  be  paid  was  not,  and  was  not 
intended  to  be,  paid ;  therefore  the  wife  is  deprived  of 
•11  means  of  oubsi^tence.  Under  these  circumstances  it 
is  impossible  t)  say  that  it  is  ju£t  to  leave  the  wife  un- 
provided for.  I  think  all  the  cases  cited  before  us 
obviously  distinct,  because  under  thoae  cases  the  alimony 
provided  lor  by  the  deed  was  being  paid.  I  think, 
therefore,  that  the  order  was  right,  and  that  the  appeal 
must  be  dismissed,  with  coats. 

Solicitor  for  the  appellant,  MoniagtM  Hawhim, 

Solicitor  for  the  respondent,  8.  0.  Hadley, 


Stgt    ®outt    of    9u0tt(r* 


Iti  re  WnuAMS. 
Jones  r.  Williams,  (a.) 

AdminittTQticn — Itieolvtnt  eetale — Officer  of  eavinge 
hank — Dtht  due  to  hank — Prwrity  of  hank^Tranefer 
of  proceedings  to  Bankruptcy  Oouri^^Savinge  Bank 
Act,  1863  (26  ik  37  Vict.  c.  87),  s.  l4t^Judicoture  Ad, 
1875  (38  4*  89  Vict.  e.  77),  «.  lO^Bankruptcy  Act, 
1863  (46  db  47  Vict.  e.  58),  a.  40,  125. 

The  provieion  of  section  I A  of  the  Savings  Bank  Act, 
1863,  hy  which  a  savings  hank  is  enaUed  to  ohtain  pay- 
-ment  of  a  debt  due  to  it  from  an  officer  of  the  hank  in 
preference  to  the  other  credUors  of  the  officer,  is  repealed 
by  section  40  of  thtf  Bankruptcy  Act,  1883,  so  far  as 
regards  administration  in  bankruptcy,  but  not  as 
■regards  the  administration  of  an  estate  in  the  Chancery 
Division ;  and  section  10  of  the  Judicature  Act,  1875, 
does  not  incorporate  the  provisions  of  section  40  of  the 
Bankruptcy  Act,  1883,  into  the  rules  of  administration 
of  an  estate  in  the  Chancery  Division  socuto  take  away 
such  right  of  preference  of  a  savings  hank. 

Therefvre,  in  the  adminiUration  in  the  Chanctry 
Division  of  the  insolvent  estate  of  an  officer  of  a  savings 
bank,  the  bank  is  entitled  to  payment  of  a  debt  due  to  it 
in  preference  to  t?ie  other  crwlitors.  But  t?ie  court  may, 
under  th^  I25th  section  of  the  Bankruptcy  Act,  1883,  on 
the  application  of  a  creditor,  order  a  transfer  of  the 
proceedings  to  the  Court  of  Bankruptcy, 

(a.)  Reported  by  J.  TavsTBAM,  Bsq.,  BMri8ter-*at*Law. 


Adjourned  summons. 

This  was  a  aummons  taken  out  by  David  Jones  and 
Peter  Davis,  two  of  the  trustees  of  the  Cardifl  Savings 
Bank,  on  behalf  of  themselves  and  all  other  the  trustees 
of  the  bank  as  plaintiffs,  against  Joseph  Lloyd  WQliams, 
the  legal  persooal  represenfcati?e  of  James  Emerson 
Williams,  deceased,  as  defendant,  asking  for  a  decree  for 
administration  of  the  estate  of  James  Emerson  Williams, 
and  for  a  declaration  that,  by  virtue  of  the  14th  section 
of  the  Savings  Bank  Act,  1863,  the  plaintUEs  were 
entitled  to  a  flrdt  charge  on  the  estate  of  J.  K  Williams, 
to  the  amount  of  all  moneys  due  to  the  bank  by 
J.  E.  Williams  and  ricelved  by  him  by  virtue  of  his 
employment, 

James  Emerson  Williams  was  actuary  to  the  OardilE 
Savings  Ban^  and  misappr  jpriited  moneys  belonging  to 
the  bank  to  the  amount  of  £30,000  received  by  him  as 
officer  of  the  bank. 

He  died  intestate,  leaving  assets  of  the  value  of  about 
£300,  and  having  debts  amounting  to  ahout  £200  la 
addition  to  the  sum  due  to  the  bank. 

The  question  to  be  decided  was  whether,  by  virtue  oi 
section  14  of  the  Savings  Bank  Act,  1863,  the  bank  was 
entitled  to  priority  over  the  other  creditors  in  respeot  of 
the  sum  due  to  it. 

Upjohn,  for  the  trustees  of  the  savings  bank.— The 
bank  is  entitled  to  priority  in  .respect  of  the  debt  due  to 
it  by  virtue  of  section  14  of  the  Savings  Bank  Act,  1863. 
That  section  is  not  repealed  by  section  40  of  the  Bank- 
raptoy  Act,  1863.    The  proviaioa  of  the  special  Act  is 
not  repealed  by  the  general  Act  without  express  words 
or  some  strong  indioatioa  of  intention :  The  London  ctnd 
Blackwall  Bailway  Co.  v.  The  Board  of  Works  for  the 
Limehouse  District^  5  W.  B.  64,  8  K.  &  J.  123 ;  Fitg- 
gerald  v.  Champneys,  9  W.  R.  850,  2  J.  A;  H.  31.    ' 
[NoBTH,  J.,  lef erred  to  Ex  parte  Bailey,  In  re  Barreli^ 
2  W.  R.  401,  5  De  G.  M.  &  G.  380.]     That  was  decided 
upon  the  wording  of  the  Bjmkniptoy  Aot,  1849 :  Con^ 
servators  of  the  River  Thames  v.  HaU,  L.  B.  3  0.  P.  415  ; 
OarneH  v«  Bradley,  26  W.  B.  698,  3  App.  Oas.  944.  Sec- 
tion 40  of  the  Bankruptcy  Act,  1883,  only  deals  with  bank- 
ruptcy, and  the  present  proceedings  are  not  in  bank- 
ruptcy.   The  10th  section  of  the  Judicature  Act,  1876» 
does  not  import  into  administration     proceadi'iga  tha 

f provisions  of  section  40  of  the  Bankruptcy  Act,  1883. 
North,  J.,  referred  to  In  re  Maggi,  fVinehouss  ▼. 
mnehouee,  30  W.  R.  729,  20  Oh.  D.  545.] 

Vernon  Bmith,  for  Joseph  lAoyd  Williams.  —  The 
priority  of  the  bank  under  seotioa  14  of  the  Savin^i 
Bank  Act  is  taken  away  by  section  40  of  the  Baaky 
ruptoy  Aot»  1883.  That  section  eocprsasly  esaapts  froot 
its  operation  section  5  of  Bovill's  Act  (28  k  29  Viot.  o. 
86)  and  the  provisions  of  the  Friendly  Soeietlsa  Aat^ 
1875  (38  A  39  Viet  o.  60).  This  raises  a  pii6saBiptio& 
that  section  14  of.  the  Bavinga  Bank  Act  is  lapealei. 
The  10th  section  of  the  Judicature  Act^  1875^  importa 
section  40  of  the  Bankruptcy  Act,  1883,  into  adadnia- 
tratiou  proceedings.  If  not,  the  lights  of  the  oraditoza 
of  a  deceased  insolvent  would  depend  upon  the  aod* 
dental  drcumstanee  whether  his  estate  is  being  admin  la- 
tared  ia  the  Ohanoery  Divisiin  or  iu  the  Oonrt  ot 
Bankruptcy  under  the  125th  section  of  the  Bankmptcj 
Act,  1883 :  Mersey  Stetl  awi  Iron  Go.  v.  ITaylor^  Zl 
W.  R.  80,  32  lb.  989,  9  Q.  B.  D.  G48,  9  App,  Gas.  ^434. 
The  case  of  Ex  parte  Bailey,  In  re  BarreU,  is  in.  mj 
favour. 

Upjohn  replied* 

NoETH,  J. — ^This  application  is  baaed  on  seotioa  l^ 
of  the  Savings  Bank  Act,  1863,  which  enacts :«— '<  X 
any  person  already  appc  iuted,  or  who  may  hereafter  \m 
appointed,  to  any  ofOice  in  a  savings  bank,  and  bein^  In, 
trusted  wilii  tba  keeping  of  the  aocoaate^  or  haaii^  |p 
his  hands  or  poscession,  by  virtue  of  his  office  or  anl. 
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plojBMDt,  uj   n«My«  or   efCeete  belonging  to  snch 

ifi^  kttk^  QV  any  dttdc  or  feoniifciM  nlitiDg:to  tiie 

mu^  Ml  die^  or  beoome  bankrapt  or  iaiolfient»  or  b«v< 

nj  timdiem  ar  utt—hiiMtt  or  oiher  proaus  iisiMd 

sg^iafl  kk  iMdif  g^adm,  ob«ttol«,  or  effiaelr,  or  iiwb<» 

aty  HBgBMCDt  tberaol  for  tbe  benefit  of  hia  crediton* 

kis  c«e«b>n,  idini»ielM(0Bi,  or  avigpeee,  or  otber  pet- 

MeikeiriBg^l>^n0l>^  or  tbe  aherlff  or  other  officer 

oecntkg  wmk  FKMicee^  abaU,  within  forty  daya  alter 

iumnt^mda^imo  of  the  truateee  of  tbe  aaid  lavinga 

beakiiiloMiU^  deUvat  and  pay  over  all  moaeje  and 

other  llMgi  tN^nnfljng  to  each  eavingt  bank  to  each 

femam^iM  toMliiM  ehall  appoint."     That  ie  the 

pHt  flflfeieetiai  whwh  relatea  to  the  property  of  the 

mfogKkmL    Ibea  it  proeeeda:— >"  And  shall  pey  oat 

a  0*  MietM,  MBota»    or   efleota  of   endk  pereon  all 

MM  d  Boney  niaininc  dae  whioh  eneb  penon  rc- 

oM  kf  ^ctie  of  Mt  eaid  offioe  or  OBploynent,  before 

■jctho-  of  his  dabte  we  paid  or  eattefied^  or  before 

ftearavy  dkeolod  to  b* lened  by  eoah  pioecsa  ae  afore- 

flid  jipiitilover  to  tha  party  iatning  enob.  prooeee,  and 

iD  iidi  oMl^  laoda^    goode.  chattek^   eatatea,  and 

effeeti  iholl  be  bovnd  to  the  payment  and  diaoharge 

{hereof  aemdiii^."    Now  that  aeatieb  oonteraplates 

the  hairihv  okt  to  the  aariags  bank  o£  whttt  la  their 

pioperty,  or,  vfaat^  aa  it  may  be  oaUed;  beeomei  their 

fn9*>ty  by  MiatlBabaMnt  bafing  isened  against  it,  and, 

note  thm  ftak,  toa  payment  ont  of  the  aaseti  of  tbe 

oOttrellheaaKnafe  of  the  debt  totheavringa  bank; 

aaA  thaa  then  ii  a  proviaion  that  thai  aaaeta  ahall  be 

boaadlDthapajBimt. 

Kov,  Boiet  haa  been  referred  to  wbish  lepeala  that 
NctiQB^vhJch  i§  the  lair  at  the  preaent  di^  ;  bat  the 
gootiaa  Aind  ia  whether  there  is  not  aabaeqaent 
%iihiim  which  haa  rendered  that  aaotion  iaapplicabie 
tecMBB  when  the  eetnta  of  tiM  offioes  is  being  dis- 
tobvted  ia  ba&hnipley  or  it  being  admioiateDed  by  tbe 
fifgb  Omt  of  Jaalice    in  a  anit  to  adatniater  the 


^eeawa  wlieb  wave  referred  to  aa  to  tbe  effect  of  a 

■bHqaaiit  atatate  in   repealiog  the  ptoTielonB  of  an 

fluiier  atoatc^  althoii^  not  exastly  tn  port  tno^ena, 

ne  Dot  ralifdy  ianpplicaUe.    It  in  aaffiaiflnt  for  the 

poeaft  paipoeo  t>  refer  lo  the  obeertaiioaa  of  Lord 

latMiy  ia  GarmU  x,  BradUy.    He  anya:— "  When 

a  to  cf  Fadiaaavot  repeals  a  preoeding  Aflt  which 

"|<^tt  lo  aeartain   definite  aabject-aaaiter  diatinntly 

U  den  lor   the  gnidaace  of  tboee  wbtt  ase  to  be 

<9nMl  i|sn  by  the  Act  of  PariianiaBt  in  that  apeaial 

'■ttv;  w  la  a  partfcnlar  elaas  of  paraana  who  are  to  be 

'ttg'ltoinlBj,  or^   it  may  be,  alfeeted  a»erady  by  a 

jnifariai  ahoaa  of  the  enaotniant»  then  the  Legialatore 

h  pinmijd  to   haare  had  ^at  very  apeoial  anbjeot* 

■attermd  that  wry  apeefad  claaa  of  peraoba  in  con- 

^(■plaliaB  wton  the  anbaeqnent  atatate  waa  paaaed ; 

>^  if  these  waa  a  general  Act  aabaeqnently  paaaed,  the 

^■BaKty  of  whdob  waa  laage  enongb,  aa  far  as  worda 

A  to  aanprebead  tbe  particular  matter  dealt  with  in^ 

ftsfnrioas  enactaneBt,  it  will  be  considered  whether  or 

^* Rgaida  the  pcraona  who  are  to  be  affected  or 

Mtod  by  the  Aet,  peraons  who  are  not  in  any  way 

toflned  or  apecifted  by  the  tabeeqnent  general  Aot 

**tole  iBjuionaly  affected  by  an  adferaa  enactment, 

*Ntod  of  a  henaUt  they  are  entitled  to  under  a  pre- 

^tototeent.     And  in  that  caae  tbe  coort,  ia  oon- 

j^^^B  anbaeqnent  general  Actof  Parliament^  would 

^'pf^^ihd.  aoBoiathmg  or  other  pointiog  ont  that  the 

atteattoiltba  liBfliahtfnre  bad  been  turned  tewarda  tbe 

^»Mr  ipBdal  ennfldment,  and,  in  peasing  the  general 

jf*9  Khit  ie  had  msrin  the  new  enactment  with  the  view 

g^tooBg  «v«ty  caee  (iacloding  that  special  case) 

Jfatoid  within  tbe  p»onalona  of  the  preivious  Act. 

■**»  wy  locds,  ooDBidef  lag  the  qoeatian  ia  that  poiat  of 

VIV,  to  OB  aee»  to  tto  flnt  place,  what  the  special  Act 

« Anei  did.     That  Act  can  hatdly  be  eaid  to    haye 


contemplated  a  special  class  of  persona  ;  it  only  aajw- 
tliat  anybody  bringing  enaction  of  slander  who  does  not 
recoTcr  more  daniagee  than  foi.ty  shilUogs  shall  net  re- 
cover more  coata  than  damages*  It  can  hardly  to  said 
that  persons  disposed  to  bring  actions  for  damagee  for 
dander  can  be  held  to  to  a  claaa  of  persona  who  an  to 
to  atroak  at  on  the  one  hand,  or,  on  the  other  hand,  to 
to  regarded,  and  who  must  be  held  as  not  to  to  within 
tto  generality  of  another  Act  which  would  eoAtoaoa  aU 
classes  of  persons  whatsocfcr.  It  is  (ioaply  a  general 
Act  striking  generally  at  all  pessoos  who  hiiog  this  clns 
of  action,  but  they  do  net  form  any  .particular  dasaof 
the  community  who  are  entitled  to  aoy  special  abaer- 
vanee,  care,  or  regard  in  the  framing  of  a  subsequent 
Act.*'  That  is  to  aey,  it  doea  not  neceasarily  follow  that 
the  pre?  loos  Aet  is  to  remain  standing,  not  withe  tandiag 
the  gonenl  paovisiona  of  the  subsequent  Aot,  unlns  it  is 
to  to  conaidered  on  the.  cent iieration  of  tto  Aot  or  Acts 
that  it  is  the  intention  of  tto  Legislature. 

S^ow  it  ia  clear  that  tto  |Zot^oas  <^  an  eariier  Act 
may  to  re? oked  or  they  may  to  abrogated  in  particolat 
caeca  by  a  anbaequent  Att,  either  from  tbe  expren 
language  need  behig  addieased  to  that  partioular  point 
or  from  implication  or  inference  from  the  langoage 
used.  In  the  case  cf  the  Comerwaton  of  the  Thamet  ▼» 
Ealh  Bylee,  J^  apeaking  of  the  two  Acts  then  before 
the  court,  puts  it  in  thie  way,  '*  There  ia  no  expren 
repeal  of  that  prorieioB  "  (ttot  ia  tto  proviaicn  in  thfr 
earlier  Aot)  "  by  tiia  Thaaaee  Coosarran^  Act,  1857,*' 
(which  waa  the  later  one) ;  "  bat  we  are  aaked  to  imply 
a  repeal  of  it  The  court  must  to  aatiaflad  that  the  two 
enactments  are  ineoaaiBtent  before  they  can,  from  the 
language  of  the  later,  imply  a  repeal  of  an  expacM 
prior  enactment."  How  I  hare  already  aaid  ttot  I  do 
not  think  that  tto  aectioa  which  I  torn  read  is  repealed, 
and,  therefore,  ttot  language  ia  too  eztenaiTc  for  tUe 
particular  caae,  but  the  principle  is  tbe  same  in  con-- 
aidering  whether  you  can  imply  a  repeal  of  a  prior 
enactment,  or  whether  you  can  imply  ttot  the  earlier 
enactment  is  not  to  to  applicable  to  the  particular  case 
dealt  with  by  tbe  aabaequent  Act.  Then  Keating,  J., 
says  :-*«  It  ia  aaid  ttot  the  3B8th  aectioa  of  that  Aot  is 
impliedly  repealed  by  the  96th  sestion  of  the  Thames 
Goneerrancy  Act,  1867.  I  entirely  agree  with  my  brottor 
Byles  ttot  tofora  we  come  to  that  conclaaion  we  are 
tonnd  to  satisfy  ouradfea  tbat  it  ia  a  necenary  implica- 
tion/' and  Montague  Smith,  J.,  si^a :— '*  Upon  the 
whole  it  seems  to  me  that  a  pilot  doee  not  come  within 
the  words  of  the  96th  seetionof  the  Ttomee  Ooaaerrancy 
Act,  and  that  ttot  aeotion  does  not,  by  implicatioD, 
repeal  the  388th  seotkm  of  the  Merchant's  Shipping 
Aot»  1854,"  which  ie  tto  earlier  Act. 

Kow,  in  tto  preaant  caae,  wtot  ia  tto  opera- 
tion of  tto  Bankruptcy  Act  on  the  14th  sectioa 
of  the  Saringa  Bank  'Act  P  The  intent  of  the  Bank 
raptcy  Act  is  to  deal  with  the  eetatea  of  tonk- 
rupts  only,  but  the  object  ia  to  proride  a  fair 
difision  of  the  aaaete  of  the  tonkrupt  between  the 
creditors.  Section  37  of  the  Aet  describes  the  debts 
provable  in  bankruptcy.  Then  section  40  deals  with 
tbe  property  of  the  bankrupt,  and  provides  :— *'  In  the 
distribution  of  the  property  of  a  tonkrapt,  these  ahall  to 
paid  ia  priority  to  all  other  debts,"  and  certain  debta 
are  mentioned  in  aub-sectlon  1,  including  ratee,  taxes,, 
wages  of  clerks  or  servants,  and  of  workmen  for  a  limited 
period,  and  then  it  provides  by  sab*aectioa  2,  "tbe 
foregoing  debta  shall  rank  equally  totween  themsdves, 
and  shall  to  paid  in  full,  unlen  tto  property  of  tbe 
bankrupt  is  insoffident  to  meet  them,  in  which  caae 
they  shall  abate  in  equal  proportiona  totween  them- 
selves.*'  Then  sub-section  3  preecribea  the  mode  of 
application  of  joint  and  separate  estates  respectively, 
and  then  sub-aection  4  enacts  :— "  Sabject  to  the 
proviaiona  of  this  Act,  all  debta  prove  1  in  the  bankruptcy 
shall  be  paid  fari  pauu.^^    It  seems  to  me  that  this  is 
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the  repeal  of  the  fonser  Bankrnptoy  Act5.  the  consolida- 
tion ot  those  Acts  so  far  as  they  are  ooneolidateci,  and  the 
enactment  of  a  new  code  by  which  the  administration 
in  bankraptcy  is  to  be  regnlated  from  that  time  f orward, 
and  which  provides  that  all  debts  proved  in  the  bank- 
rnptoy are  to  be  paid  pari  pa§su^  Then  sub-section  5 
provides  that  If  there  is  any  snrplos  after  paying  the 
debts,  interest  may  be  paid,  and  then  snb-section  6 
enacts  :•— "  Nothing  in  this  section  shall  alter  the  effect 
of  section  5  of  the  Act  (28  k  29  Vict,  a  86)  'to  amend 
the  Law  of  Partnership,'  or  shall  prejudice  the  provisions 
of  the  Friendly  Societies  Act,  1876.'* 

The  Act  referred  to  as  having  been  passed  to 
amend  the  law  of  partnership  Ib  known  as  Bovill's  Act, 
and  this  is  a  case  in  which  a  preference  is  not  being 
given  to  a  particular  person,  but  that  particular  person 
is  being  postponed.  That  Act  provides  that  a  loan  to  a 
trader,  upon  a  contract  in  writing  that  the  lender  shall 
share  la  the  profits,  is  not  in  itself  sulBcient  to  render 
the  lender  a  partner,  but  the  5th  section  provides  that, 
in  the  case  of  the  bankruptcy  of  the  trader,  a  person 
who  has  lent  m<mey  on  those  terms  is  not  to  be  entitled 
to  be  paid  in  the  bankruptcy  untU  all  the  creditors  have 
been  paid.  Therefore,  it  is  in  that  case  a  postponement 
of  the  particular  creditor.  Then  the  other  exception 
referred  to  is  the  provision  of  the  Friendly  Societies 
Act,  1875,  and  that  is  a  provision  which  corresponds 
almost  verhaiim  and  substantially  with  the  first  portion 
of  the  clause  I  have  read  from  the  Savings  Bank  Act, 
and  which  enables  friendly  societies  to  recover  the  money 
belonging  to  tbem  in  the  hands  of  an  o£Bcer  or  bi^ 
representative,  or  money  on  which  they  have  got  a 
charge  by  having  an  execution  issued  against  it,  but 
which  do€8  not  contain  any  provision  like  that  contained 
in  the  second  portion  of  the  clause  of  the  Savhsgs  Bank 
Act,  that  not  only  shall  any  money  in  the  hands  of  the 
officer  belonging  to  the  Bociety  be  pail  over,  but  that 
the  society  shall  have  a  preferential  charge  over  all  his 
assets  for  the  amount  due.  Why  this  preference  ii  given 
to  the  Fiiendly  Societies  Act  I  do  not  know,  but  I  find 
it  here ;  and,  finding  it  here,  effect  must  be  given  to  it 
But  it  seems  to  me  that,  subject  to  the  two  exceptions 
mentioned  in  the  6th  sub-section  of  section  40  of  the 
Bankruptcy  Act,  the  general  scheme  for  the  administra- 
tion of  an  estate  in  bankruptcy  laid  do#n  in  that 
section  is  the  law,  and  excludes  the  right  of  any  other 
pen  on  not  included  in  the  two  exceptions  to  be  paid  in 
preference  to  the  other  creditors. 

Then  the  case  of  Sx  parte  Bailey,  In  re  BarreU, 
seems  to  me  very  much  in  point.  There  the  trustees  of 
a  buildhig  society  sought  to  recover  from  the  bankrupt 
moneys  received  by  him  as  treasurer  of  the  society. 
The  Fiiendly  Societlee  Amendment  Act  (4  ft  5  Will.  4, 
c.  40),  s.  12,  coutsinsd  a  provision  very  similar  to  section 
14  of  the  Savings  Bank  Act,  and  relates  to  friendly 
societies,  and  not  building  societlee.  Then  the  Building 
Societies  Act  (6  &  7  Will.  4,  c.  32),  s.  4,  incorporated 
the  provirions  of  the  Fiiendly  Societies  Act  in  terms 
which  should  make  the  12th  section  of  the  Friendly 
Societies  Act  apply  to  the  case  of  building  societies. 
Then  came  the  Bankruptcy  Law  Oonsolidatlon  Act, 
1849  (12  k  13  Vict,  c  106),  which  was  the  Act  in 
operation  at  the  time  this  case  was  decided.  The  1st 
section  of  that  Act  provided  that  '*  from  and  after  the 
commencement  of  this  Act  the  several  Acts  and  parts  of 
Acts  let  forth  in  the  schedule  (A.)  to  thii  Act 
annexed,  to  the  extent  to  which  such  Acts  and 
parts  of  Acts  are  by  such  schedule  expressed  to  be  re- 
pealed, and  every  other  Act  or  Acts,  and  such  parti 
of  every  other  Act  or  Acts,  as  shall  be  inconsistent  with 
this  Act  shall  be  repealed  except  so  far  as  "  they  repeal 
former  Acts. 

Then  the  167th  section  of  the  same  Act  introduced  a 
new  provision  relating  to  officers  of  friendly  societies,  and 
giving  a  certain   preference  with   respect  to  fiisudly 


societies;  and  then  the  187th  section  provided  for  the 
general  distribution  of  the  bankrupt's  estate  between  the 
creditors  in  proportion  to  their  debts.    The  case  being 
one  relating  to  building  sodetlea,  the  benefit  of  the 
167th  section  of  the  Bankruptcy  Law  Oonsolidatlon  Act, 
which  only  applies  to  friendly  societies,  did  not  apply  to 
building  societies;  and    the   clause    which  aj^lisd  to 
building  societleB,  if  any,  was  section  12  of  the  pieviootf 
Friendly  Societies  Act ;  and  the  question  was  whether 
that  applied  to  this  case.    Lord  Justice  Knight  Bruce 
held  that  it  did  not,  and  Lord  Justice  Turner  says  this : 
"  I  am  of  opinion,  however,  that  the  petltiouers  are  not 
entitled  under  any  of   these  enactments  to  the  relief 
which  they  ask.    The  167th  section  of  the  OonsoUdatioA 
Act  is  in  terms  confined  to  societies  established  wider 
the  Acts  relating  to  friendly  societies,  and  this  sodetj  is 
established,  not  under  any  of  those  Acts,  but  under  the 
Benefit  Building  Societies   Act.    The  Legislature^  when 
it  passed  the  Ck>nsolidation  Act,  must  be  presumed  to 
have  had,  and  no  doubt  had,  under  its  view  the  pro* 
visions  both  of  the  Acts  relating  to  friendly  sodetlea  and 
of  those  relating  to  benefit  building  sodetfes.    It  has 
thought  proper  to  limit  the  partioular  relief  granted  by 
this  section  to  sodeties  of  the  former  description,  and  the 
courts  have  no  power  to  extend  that  relief  to  other 
sodeties.    If,  therefore,  the  petitioners  have  any  clatoa 
to  this  relief  thdr  right  must  be  founded  upon  the  com- 
bined operation  of  the  other  Acts ;  but  the  Oonsolldatioa 
Act  has,  by  the  first  section,  repealed  not  only  the  par- 
ticular  Acts  which  are  spedfied,  but  all  other  Acts  and 
parts  of  Acts  which  are  InconBistdnt  with  that  Act ;  and 
it  has  by  Its  other  providoas  appropriated  the  whole  of 
the  estate  of  the  bankrupt  to  the  paymeikt  of  certain  de« 
soriptions  of  creditors,  who,  according  to  that  Aet,  are 
entitled  to  be  paid  in  full,  and,  subject  thereto,  to  the 
payment  of  other  creditors  In  proportion  to  thsir  respeo- 
tifc  debts;  and  it  would  clearly  be  inconsistent  with 
those  provisions  that  payment  in  full  should  be  made  to 
a9y  creditor  whose  debt  is  not  by  the  Act  directed  to  be 
so  paid.    I  am  of  opinion,  therefore,  that  the  fourth  se3» 
tlon  of  6  4b  7  Will.  4,  c.  32  "  (that  is,  the  Building 
Sodeties  Act)  *'  is  repealed  by  the  OonsoUdation  Act ; 
and  consequently  this  petition  must  be  dismissed.'* 

These  observations  seem  to  me  to  apply  exactly  to  the 
present  case.  In  the  Bankmptoy  Act  the  court  has 
thought  fit  to  introduce  an  express  reservation  of  righto 
arising  out  of  the  providons  of  the  Friendly  Sodeties 
Act,  1875.  The  provisions  of  that  Aet  and  the  pro* 
visions  of  the  14th  section  of  the  Savings  Bank  Aet  are 
in  pari  maieria ;  and  I  cannot  at  all  undeiatand  why 
the  one  should  be  specially  raeerved  and  the  other  not 
mentioned.  It  seems  to  me  there  are  only  two  reasons 
which  can  account  for  it  BIther  it  was  ddlberately  left 
out  because  it  was  not  intended  to  be  kept  in  operation  in 
case  of  bankruptcy,  or  the  Sarings  Bank  Act  was  over- 
looked when  the  Bankruptcy  Act  of  1888  was  passed. 
But  I  cannot  deal  with  it  on  any  suoh  footing  as  that 
the  Act  was  forgotten.  If  it  would  have  been  pat  in  if 
thought  of,  but  has  been  left  out  because  it  was  f orgott^n* 
the  persons  who  elaim  under  it  cannot  get  any  benefit 
under  it.  I  cannot  proceed  on  any  suoh  theory  as  tfaet  it 
has  been  passed  over  per  snetirfom,  or  that  the  whole 
matter  was  not  before  the  Legislature  when  they  passed 
the  40th  section  of  the  Aet  of  1883,  and  only  excepted 
out  of  the  operation  of  that  section  the  Friendly  Socle* 
ties  Act.  It  seems  to  me,  therefore,  that  if  this  were  m 
case  of  administration  of  an  eatate  in  bankruptcy  thfl 
preference  created  in  favour  of  savings  banks  by  the 
14th  section  of  the  Savings  Banks  Act  would  not  apply 
in  cases  of  bankruptcy ;  and  to  that  extent  the  seotiott  la 
avoided,  so  far  as  bankruptcy  is  conoerned,  by  the 
express  providons  of  the  Bankruptcy  Act,  1883,  which 
are  entirely  inconsistent  with  that  section.  Bat  then  it 
is  said  that  this  is  not  a  case  of  bankruptcy,  but  of  ad« 
ministration  of  the  estate  of  a  deceased  debtor  in  th^ 
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Cksnooy  DiviaioD,  and  iherefora  the  40th  section  ot  the 

BankiTipiej  Act  does  not  applj,  unlets  it  is  made  to 

ipply  by  the  10th  section  of  the  Jadioatnre  Act,  1875, 

vhkh  profides  that,  <'  In  the  adminisfrition   by  the 

aoort  ot  the  aswts  of  any  deceased  person  who  may  die 

dba  the  commeBcement  of  this  Act»  and  whose  estate 

■iy  prove  to  be  insnfftdent  for  the  payment  in  fall  of 

b  delta  iiidfiabilitlee,     .    .    .the  same  rules  shall 

ffnnSL  and  be  obserred  as  to  the  reepective  right i  of 

eeeond  nd  raMcnred  creditors,  'and  as  to  debts  and 

lisUaitles  pnnbU,  and  as  to  the  Tslaatlon  of  annuities 

aai  fotm  and   contingent  liabilities    respectively,  as 

BsybaiifDfes  for  the  time  being  with  respect  to  the 

cititBififpenonBadjadged  bankrupt.     Now  the  law  of 

bmknpCgr  st  the  time  being  in  force  it,  of  course,  the 

Atf  rf  1883.     But  it  does  not  say  that  in  such  cases  all 

fliprofisiooa  of  the  law  of  bankruptcy  shall  apply,  but 

cBi^Ost  the  same  roles  shall  prevail  and  be  observed  as 

topirfieiilartfaiD||8. 

jov  the  qsestioD  is  whether  the  priority  of  the  credi- 
ton  Mer  ae  is  one  of  those  things  whioh  is  reserved. 
fa  my  opioion  that  point  is  settled  by  the  decieioa  of 
Ay,  LJ.,  in  the  esse  of   Winehouse  v.    Winehouset  30 
W.  B.  729, 20  Ch.  D.  545,  where  it  seems  to  have  been 
faHf  signed  before  him.     The  various  cases  relating  to 
the  eoBitTuetion  of  that  section  were  cited,  and  he  says  : 
*'Tbe  qiMstion  is  whether,  by  force  of  section  10,  the 
ftsiukmof  tcdum  32  of  the  Bankruptcy  Act,  that,  with 
tb«  ei]ccpli<m3  meotioaed  in  it,  all  deb^s  shall  be  paid 
psHpoMsiiifflpoited  into  the  administration  of  insol- 
vent fststes  of  deceased  personp."     That  is  the  very 
J»iBt  wbkk  I  hsve  to  deal  with.    He  refers  t3  the  cases 
asdieeoaef  to  the  condnsion  that  that  is  not  cue  of 
60  asttais  hi  which  the  administratioa  in  chancery  ii 
Mriflubted  to  thst  in  the  Court  of  Bankraptcy,  and, 
therefore,  is  the  administration  of  the  estate  here,  the 
rale  hi  the  Ooort  ot  Bankruptcy  does  not  apply. 

Tlie result  will  be  this  the  plaintiffs  are  creditors  of 
(heir  setnsiy  snd  cashier's  estate  for  upwards  of 
^30,000.  The  other  debts  amount  to  something  like 
£iOO^  snd  the  assets,  I  think,  were  somewhere  about 
<200  or  i300 — sometbiog,  at  all  events,  very  small. 
The  remit  will  be  that,  in  any  ess 3,  the  claim  of  the 
^t^Skn  mast  ezhanst  the  asset?,  but  it  seems  to  me 
^  hi  the  present  caae,  the  right  of  priovi'iy  of  the 
■n^  bnk  is  not  to  be  excluded. 

Ttesisone  argament  whioh  I  ought  t>  notise,  and 

t^  isthitio  the  Bankmptoy  Act,  1883,  new  proti^ims 

aitqfstbersie  contaiaed  in   the   125th   secliju.    Ttiat 

^■shbi  the  Gourt  of   Bankmptoy  to  daal  with  the  estate 

^  a  pema  who  has    not  become  bankrapt,  but  who, 

vtthoQt  haiiog  been  adjudicated  bankrupt,  dies  iasol- 

•Hit^  sad  it  is  provided  by  sub- section  1  **That  any 

"^^torof  a  deceased  debtor  whose  debt  would  hava 

(MB  sofflriant  to  support  a  bankruptcy  petition  agaiast 

mA  debtor  had  be   been  alire,  may  present  to  the  court 

« petition  la  thr  prencribed  form,  praying  for  an  order 

hr  the  admini^trafion  of  the  estate  of  the  deceased 

^Alor  seoording  to  tbe  law  of  bankruptcy."    Then  the 

^nb-seeti^n  provi-fes  that,  on  proof  of  the  debt  the 

<wt  nay,  unless  it  is  satisfied  that  there  is  a  reason- 

^FMrility  that  there  will  be  sulBctmt  to  pay  all 

">  <(te     in      foil,     whioh     U     clearly     not     the 

y^^ae,  make    an     order    for    the    administration 

'^  ""fcuiplcy  of  tbe  deceased  debtor's  estate,  or  may, 

■^P**««a  shown,  dismiu  such  pe1i4on  with  or  wichoat 

costs.   IhtB  the  5tb  enb-section  provides  that "  opon  an 

wder  bring  Made  for  the  administration  of  the  deceased 

deUnr's  ertste,  the  property  of  the  debtor  shall  vest  in 

the  efflsitr  reoeiver  of  the  court  as  trustee  thereof,  and 

^thsU  fortbwitb  proceed  to  realize  and  distribute  the 

■■eia  aeoordanoe  with  the  provisions  of  this  Act" — 

^^b  to  say,  the  estate  of  the  deceased  debtor  is  to  be 

"^fa^tered  in  tbe  eame  wiy  as  if  he  had  become  bank- 

^^  sad  flie  argument  was  that  unless  the  Bankruptcy 


Act  if  imported  into  the  administration  of  the  estates  of 
insolvents  in  the  Ohanoery  Division  this  result  would 
follow,  that  the  interests  of  the  creditors  are  to  depend 
entirely  upon  the  question  whether  proceedings  are  com- 
menced in  banjbruptcy  or  in  the  Ohanoery  Division; 
because  !f  commenced  in  bankraptcy  there  is  no  priority 
in  favour  of  the  savings  bank,  bat  if  commenced  in  the 
Chancery  Division  such  priority  will  exist. 

It  seems  to  me  that  there  is  such  inconsistency,  but 
that  the  way  of  getting  over  it  is  this — the  4th  6ub* 
section  of  the  125th  section  of  the  Act  prorides : — **  A 
petition  for  administration  under  this  section  shall  not  be 
presented  to  the  court  after  the  proceedings  have  been 
commenced  in  any  court  of  Jastice  for  the  administra- 
tion of  the  deceased  debtor's  estate,  bnt  each  court  may  " 
(that  is,  the  court  where  tbe  administration  is  com- 
menced},'' in  such  case  on  the  application  of  any  creditor, 
and  on  proof  that  the  estate  is  insufficient  to  pay  iis 
debts,  transfer  the  proceedings  to  the  court  exercising 
jurisdiction  in  bankruptcy,  and  thereupon  such  last 
mentionel  cburt  may,  in  the  prescribed  manner,  make 
an  order  for  the  administration  of  the  estate  of  the 
deceased  debtor,  and  the  like  consequences  shall  ensue  as 
under  an  administration  order  made  on  tbe  petition  of  a 
creditor."  Therefor?,  in  the  case  o(  a  deceased  debtor 
whose  estate  is  insolvent,  any  creditor  may  apply  to  the 
court  which  is  asked  to  administer  the  estat)  not  in 
bankruptcy,  to  direct  a  transfer  to  bankruptcy  where 
the  assets  will  be  dirided  equally  between  them.  It 
seems  to  me,  thereforj,  that  although  there  is  an 
inconsistency  in  the  provisions  of  the  two  Acts  as  to  the 
mode  ia  which  the  assets  are  to  be  divided,  the  way  out 
of  that  difficulty  is  provided  by  the  provisions  of  the 
Bankruptcy  Act,  1883,  by  which  the  administration  of 
the  assets,  according  to  the  law  of  bankruptcy,  is 
secured  to  the  creditors  who  desire  it. 

Under  those  circumstances  I  come  to  the  oondasion 
that  the  plaintiffs  are  entitled  to  the  decree  they  ask. 
I  have  expref  sod  my  opinion  on  this  point  because,  in 
case  any  appplication  U  made  to  the  court  for  suoh  a 
transfer,  the  mode  ia  whioh  the  estate  would  be  dealt 
with  would  be  according  to  the  view  I  have  indicated, 
but  there  are  other  creditors  interested  in  the  matter,  and 
it  U  not  the  practice,  on  the  heariag  of  a  summons  for 
admioiitration  at  the  iostanee  of  creditors,  to  decile  be- 
hind the  backs  of  those  creditors  that  the  plaintiff  has  a 
right  in  priority  to  them.  Therefore  I  cannot  insert  the 
declarition  wbich  I  am  asked  to  do  in  the  decree, 
because  it  seems  to  me  that  such  a  declaration  at  the 
present  li'ne  would  prejadicislly  affect  the  rights  of 
absent  partied,  and,  therefore,  ought  not  to  be  inserted 
in  that  form. 

Solicitors,  Bell,  Broderick^  ^  Gray  ;  SmileB,  Binyon, 
A  OUard. 


Marsh  5,  12,  14. 


Chan.  Div.  1 
North,  J.  J 

WlLLIAXSOK  V.   FaBWXLL.    («.) 

Power  of  appointment^ Delegation  of  potoer^' Validity 
of  appointment  in  default  of  exerdae  of  delegated 
power. 

The  donee  of  a  power  of  appointment  among  ki$  own 
children  appointed  to  hie  eon  for  life^  with  remainder  to 
his  »on^$  children  ae  he  should  appoint,  and,  in  default 
of  $uch  appointment,  to  the  son  aheolutely,  l^he  eon  died 
wit?iout  having  exercieed  the  power  of  appointment  dele- 
gattd  to  him* 

Edd,  that  the  ultimate  limitation  to  the  $on  was  valid 
and  took  effect. 

(a.)  Reported  by  G.  E.  Jefpery,  Esq.,  Barrister-at-Law 
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PetitioD. 

6 J  a  post-nuptial  settlement,  dated  the  25th  of  Haj, 
1816,  certain  real  and  personal  estate  was  Tested  In  a 
trostee  npon  tmst  to  pay  the  rents  and  annnal  prodace 
thereof  to  Richard  Iiane  tnd  his  assigns  for  bis  life,  and 
after  his  deoease  npon  trust  for  all  and  every  or  such 
one  or  more  exelndTely  of  the  other  or  others  of  the 
child  or  children  of  Blchard  Lane  by  Sarah  Iioaisa,  his 
wife,  then  bom  or  to  be  bom  In  his  lifetime  or  in  dne 
time  after  hia  death,  or  of  the  issue  of  any  of  the  same 
dkild  or  children  who  should  depart  ihii  life  in  the 
lifetime  of  Richard  Lane  leaving  issue  then  lifing  at 
such  age  or  respectlTe  ages,  and,  if  more  thsa  one,  in 
such  shares  and  proportions  as  Bfchard  Lane  by  deed  or 
will  should  direct  and  appoint ;  and,  for  want  of  such 
direotion  or  appointment,  in  trust  for  all  and  every  the 
children  and  child  of  Hidiard  Lane  by  Sarah  LooIm,  his 
wife,  who,  being  sons,  should  attain  twenty-one,  or, 
being  daughters,  should  attiin  twenty-one  or  marry 
under  that  age. 

Richard  Lane,  by  bis  will  dated  the  22nd  of  August, 
1828,  after  stating  that  he  was  desirous  of  ezeroi»iag 
the  power  of  appointment  contained  in  the  settlement, 
directed  and  appointed  that  the  trustees  thereof  should 
stand  possessed  of  the  rents,  issues,  and  profits  of  the 
premises  in  the  settlement  mentioned  upon  trust  to  pay 
the  same  unto,  between,  and  amongst  his  four  daughters 
— ^Ellen,  Louisa,  Catbeiine,  and  Fanny — ^in  equal  shares 
as  tenants  in  common  for  their  respective  lives,  and, 
after  the  deoease  of  any  or  either  of  his  fonr  daughters 
leafing  lawful  issue,  upon  trust  for  such  issue  in  such 
shares  and  proportions  as  such  daughter  or  daughters  so 
djiug  and  leaving  issue  as  aforesaid  shall  by  deed  cr  wiU 
appotait ;  and,  for  want  of  such  appointment,  in  tmst 
for  ftunh  issue  respectively,  their  heits,  executors,  ad* 
mioistrators,  and  assigns,  for  ever.  But,  in  case  of  the 
death  of  any  or  either  of  bis  said  daughters  without 
issue,  or  such  issue  should  not  live  to  attain  twenty-one, 
then  that  the  share  or  shares  of  ber  or  them  so  dying  as 
aforessid  should  go  and  be  paid  to  the  survifor  or  sur- 
vivors of  his  aaid  danghtera  for  the  term  of  their 
reapective  Uvea  in  equal  ahares  as  tenants  in  common, 
and,  it  only  one  such  daughter,  then  to  such  daughter 
fox  her  life ;  and,  after  the  death  of  the  survivor  of  bis 
said  four  daughters  or  such  of  them  aa  ahoald  die 
without  iaaue  aa  aforesaid,  upon  tmst  to  pay  aa  well  the 
accraing  aa  the  original  shares  of  such  daughters  to  hia 
son  B.  K.  Lane  for  hia  life,  and  after  his  decease  in  tmst 
for  the  child  and  children  of  B.  K.  Lane  aa  be  ahould 
by  deed,  or  will  appoint,  and,  in  default  of  auch  appoint- 
ment, to  the  uae  of  R.  E.  Lane,  hia  heirs,  executors, 
administrators,  and  assigns. 

Richard  Lane  died  in  1838,  having  had  by  his  wife 
Sarah  Louisa  six  children-^vfa.,  the  five  children  named 
in  the  will  and  a  son  Obarlea,  who  died  ia  1828  intestate 
and  without  having  been  married.  All  the  children 
were  living  at  the  date  of  the  aettlemsnt,  and  they  all 
attained  twenty-one  yeara.  The  danghtera,  Louis  s, 
Oatherine,  and  Fanny  reapeotively  maniad ;  the 
daughter  EUen  did  not.  •  Louisa  and  Fanny  both  died 
without  iiane,  the  latter  in  September,  1885.  Oatheiine 
manied  a  Mr.  Williamson,  and  died  in  December,  1862, 
leaving  issue. 

In  June,  1855,  R.  K.  Lane  was  adjudicated  a  bank- 
rupt, and  obtained  bis  certificate  in  June,  1857.  He  died 
on  the  26th  of  March,  1862,  haviog  by  his  will  given  all 
his  property  to  bii  son.  He  dil  not  attempt  to  exercise 
the  power  pt  appointment  given  him  by  the  will  of  bii 
lather  Robert  Lane. 

In  May,  1846,  a  suit  was  commeneed  by  Mrs.  Wil- 
liamson agaioat  the  truateea  of  the  aettlement  for  an 
account  of  the  truat  eatate  received  by  the  truateea  and 
for  other  relief. 

Thia  petition  waa  presented  in  the  suit  by  some  of  the 
children  of  Mrs.  Williamson  to  obtain  the  decision  of 


the  court  as  to  the  persona  entitled  to  the  tra&t  eatate. 

Oiffard,  Q.O.f  and  FcikU,  for  the  petldoneis.— Thfr 
limitation  of  Oalhetine'a  share  to  her  isaue  is  iaunlid*. 
beoauae  they  are  not  objeota  of  the  power,  and  tbeieA»t 
the  subsequent  limitation  over  ia  invalid,  although  th* 
gift  over  is  in  favour  of  an  object  of  the  power.  If  the 
donee  of  a  power  appoiuta  to  persons  who  are  notohjee(» 
of  the  power,  and,  sul^ect  to  such  appointmaiit,  ap* 
poiuta  to  persons  who  are  objects  of  the  powei^  the 
limitations  ia  favour  of  the  persons  who  areobjectief 
the  power  wlU  fail,  because  it  waa  only  intended  t>  talm 
effect  after  the  prior  invalid  limitation  ahould  ba  ex^ 
hauated :  Sugden  on  Powers,  8th  ed.,  pp.  508—611  p 
Alexander  v.  Alexander^  2  Yea.  aen.  640;  Seieasoa 
V.  Hardea$tU,  2  T.  R.  241 ;  lUid  v.  BM,  25  Beav. 
469,  7  W.  R.  Oh.  Dig.  104;  Brt$dmell  v.  Elwet^ 
1  Eaat,  442.  In  In(fr€Kn  v.  Ingram^  2  Atk.  88,  the 
delegated  power  waa  to  appoint  to  persons  who  were^ 
objects  of  the  original  power.  That  makes  aU  the 
dilferenoe,  and  thi<  was  deariy  the  opinion  of  Losd  St. 
Leonards :  Sogdan  on  Powers,  8th  ed.,  p.  515.  We^  v.. 
Sadler,  21  W.  R.  394,  L.  R.  8  Oh.  419,  may  be  eitad 
against  us,  but  there  the  delegated  power  waa  given 
only  in  neme,  not  ia  substance  and  in  fact. 

Fumftsr,  for  persons  in  the  same  interest. 

CookBon,    Q.O^  and  Kinffdon,    for  the  assignee   ia 
bankraptcy  of  R.  E.  Lane.— The  ultimate  llmitatioB  to 
R.  E.  Lane  abs(dutely  is  good,  and  can  take  efleet  as  to 
the  shares  of  the  daughters  who  have  died  without 
leaving  issue.    The  words  <* without  issue"  in  the  gift 
over  in  the  will  mean  '*  without  leaving  issue**:  TMck-^ 
ne$a  v.  Liege,  3  Bro.  P.  0.  365.     Ingram  v.  Ingram 
applies.    The  prindple  of  the  dedstons,  that  an  appolnc- 
ment  in  remainder,  after  an  appointment  to  etraagen  to 
the  power  ia  void,  ia  that  it  ia  the  intention  of  the  dpoee 
that  the  ultimate  limitation  ahall  not  take  elleot  until 
after  the  prior  limitation  has  been  exhauatsd  by  fsilure 
of  the  persona  in  whoee  favour  it  haa  been  created. 
The  delegated  power  being  swept  away,  there  i«  no 
reason  why  the  uUimate  limitation  to  an  object  orC  the 
power  ahould  not  take  effect :    Crozier  v.   Orczier^  $ 
D.  k  War.  353 ;  Orompe  v.  Barrow,  4  Ves.  6S1 ;   Webb 
V.  Sadler;  Carr  v.  Atkinton,  iO  W.  R.  620,  L.  R.  14 
Eq.397;  In  re  Warren*$  TrusU,  32  W.  R.  641,  26  CH- 
D.  208. 

Oiffard  replied. 

NoBTH,  J.  (after  atoting  the  proviaiona  of  the  nettle- 
ment  of  1816,  and  the  appointment  made  by  the  will  of 
Richard  Lane  in  favour  of  his  danghtera  and  their  iaaoa), 
continued :  -—  The  appointment  in  favour  of  the 
danghtera  ia  good,  but  the  appointment  in  favonc  of 
their  isaue  is  not.  Then  there  are  limitalioaa  over  of 
the  income  in  case  of  the  death  of  any  of  the  danghtera 
without  issue,  or  in  case  sooh  isaue  ahould  not  live  to 
attain  twenty-ooe.  The  word  "isaue"  there  clearly 
refera  to  isaue  to  whom  a  gift  haa  already  been  made, 
issue  living  at  the  deaths  of  the  daughters  respec- 
tively. Then  Ihe  testator  goes  on  to  direct  that  sifter 
the  death  of  the  survivor  of  the  danghters,  ok  such  of 
them  as  should  die  without  issue  as  aforesaid  (that, 
again,  muat  mean  without  isaue  who  take  under  thf 
previous  limltotlons,  an  event  which  happened  in.  the 
case  of  three  of  the  daugbtars),  the  property  is  to  be  held 
on  trust  to  pay  the  income  to  his  sou  R.  E.  Lane  for  hi 
life.  That  limitation  is  perfectly  good  under  thi 
power.  But  the  testator  goes  on  to  direct  that  af  cer  th< 
death  of  the  eon  the  property  is  fo  be  in  truat  tor  hi 
children  aa  he  ahall  by  deed  or  will  appoint,  and,  ii 
default  of  auch  appointment,  to  the  uae  of  the  eoi 
abaolutely.  That  attempt  to  delegate  to  the  aon  a  powrei 
to  appoint  to  hia  children  waa  in  exoesa  of  the  poww 
given  to  the  teatator  by  the  aettlement,  and  therefore  i 
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M  kid.  Bat  the  sppciatmttit  to  the  son  himself  is 
pafec^j  soody  imleM  it  is  hkwIo  bad  by  reason  of  the 
iatiodiictioii  ef  the  delegated  power  to  the  eon.  In  my 
fipiBioB  the  nlthaate  limitation  to  the  son  is  good, 
sad  I  think  thJa  is  perfeetlj  clear  upon  the  authorities. 

I  will  iiiat  Iff  far  to  Crcmpe  t.  Barrow^  in  which  there 

was  an  invalid  appointment,  not  a  delegation  of  the 

power.    la  that  enae,  bjr  a  settlement  made  upon  the 

aeooad.  manngs  of  a  widow,  a  power  was  gl? en  to  her 

to  appoint  the  aittled  property  by  wUl  among  her  obil- 

dicm  \sf  her  fcxtmer  hoabaad  and  her  ehildran  by  her 

then  iatmied  hnaband*    At  the  time  of  her  second 

laifri^  tke  bad  six  children  lifing  by  her  first  husband, 

bataajyfvoof  tliem — Charles  Barrowand  Frances  James, 

tie  mfd  el  Bobert  James — ^wf  re  lifing  when  she  made 

iiwaiO  in  Febronry,  1796.    She  had  no  children  by  her 

laoad  maniage,  and  ahe  died  in  June,  1798.    By  her 

lifl  she  direeted  that  a  moiety  of  the  settled  property 

«leaM  be  held  in  troat  for  her  daughter  Frances  James, 

nd  that  the  other  moie^  should  be  held  in  trust  to 

pmait  the  income  to  be  receifed  l^  her  son  Charles  for 

hk  lifp»  aad,  after  hia  death,  upon  trust  for  such  wife 

sad  ddUlra  or  child  of  the  said  Charles  Banow  as  he 

ni^  leave  behind  bim,  in  such  sharca  as  he  should  by 

deed  Off  will  appoint ;  and,  for  want  of  such  appointment, 

ia  trust  to  aaaiga,  ttanefert  and  pay  the  same  unto  snoh 

wile  and  cbildicn  equally,  if  more  than  one ;  and,  if  but 

«ae  of  %hcm  thoald  be  then  living,  then  to  assign  the 

wbobtoettdh  only  one;  but,  in  ease  the  caid  Charles 

Bsnow  aboold  die  without  leaviog  a  wife  or  obild  bim 

•onriving^  then,  after  his  decease,  in  trust  to  assign  the 

eeam  ante  tke  daughter    absolutely.      The  wife  and 

cUidran  of  the  son  were  dearly  oatside  the  power,  and 

tteHasterof  the  Bolls  decided  that,  "as  to  so  much  of 

the  peapecl>y  as  ia  not  distributed  among  the  objects  of 

the  power,  it  is  to  be  considered  as  uoappointed."    The 

queatioa  waa  then  raiaed  whether  the  ultimate  limitation 

to  the  daughter  depended  upon  the  preceding  estates 

giifla  te  the  wile  and  ebildren  of  Charles,  and  must  fall 

wilh  them ;  and  it  was  said  that  the  will  must  receive 

Ire  geaeml  construction  from  the  death  of  the  testatrix. 

The  Maatar  of  the  Bolls  ssid:  "I  do  construe  the  will 

St  the  death  of  testatrix,  and  I  think  the  ultimate 

is  good.    If  there  is  no  wife  or  child  of 

I  Bsnow,  the  manner  in  which  she  has  affect ei  to 

I  power  never  takss  effect  at  all.    I  have 

in  lUmiled^e  v.  Darril,  2  Ye*,  jun.  357, 

to  Bchinum   v.    Harddiilef   that,    if    you 

lor  file    to    a  child   who    is  an  object   of   the 

ad  then  to  the  children  of   that  child,  and, 

cf    issue,  to   a    peieon    who    is    an   ob* 

of  the  powers  that  is  void.    But  the  distinction 

ftia  ease  from  that  is,  that  this  limitation  over  to 

Jaaua  is  if  Charlea  Barrow  should  die  without 

^  a  wife  or  child  surviving.    It  fails  as  far  as  it 

afleala  to  give  interests  to  the  children ;  but  is  there  any 

eaesiini  to  make  it  fail  upon  the  other  point,  the  gift 

eear  to  a  person  who  is  an  object  of  the  power  P    Why 

am  I  to  eadude  the  person  taking  over,  who  has  a  right 

to  tohs?      There   are   two  altemativee.      If    Charles 

leaves  no  wife  or  children  at  his  death,  then 

over,  being    to   a   good    object,   shall 

i :  if  he  does  leave  a  wi'e  or  ohildico,  then  it 

•■Bst  tske  effect*"    There  are  several  other  casee  to 

<ka  MBB  eflieet,  hot  I   only  wish  to   refer   to   one 

of  ftia,  Umg  v.   Ovenden,  29  W.   B.  709,   16  Ch. 

M>*   in.    In  that  case,  by  a  settlement  made  upon 

mantoge  of  a  widow,  a  fund  was  vested 

apon  tmsti  after  the  deaths  of  herself  and 

I  hnaband,  for  her  three  children  (by  name)  by 

mairiage  and  the  children  cf  the  intended 

_  J  to  aaeh  shares  aa  she  should  by  deed  or  will 

Dt»  and,  to  def anltof  such  appototment,  to  trust  for 

three  children,  and  also  the  children  of  the 

i  mazrtoge,  to  equal  shares.    There  was  no  issue 


of  the  second  marriage.  The  wife  survived  her  seoond 
husband  and  died  to  1878.  By  her  will,  made  to  1876, 
riie  appoioted  that  the  trustee  of  the  settlement  should 
stand  possessed  of  one  third  part  of  the  trust  funds  upon 
trust  to  pay  the  income  to  her  son  Charles  Long  daring 
his  life,  and  after  hia  death  upon  trust  to  pay  the  said 
one  third  part  to  Arthur  Long,  the  son  of  her  son 
Charles,  as  and  when  he  should  attato  twenty-one,  and, 
to  case  he  should  die  before  he  should  attato  twenty* 
one,  upon  trust  to  pay  the  said  third  part  to  her  daughter, 
the  defendant,  Suah  Ovenden.  Jessel,  M.B.,  said  :*^ 
"  Of  couTee  the  appototment  to  the  grandson  is  void,  be 
not  befaikg  an  object  of  the  power ;  but  the  appointment, 
if  he  dies  under  twenty-one,  in  favour  of  an  object  of 
the  power  will  take  effect  as  being  within  the  limits  of 
the  rule  as  to  remoteness."  That  is,  it  was  an  executory 
gift,  not  a  gift  to  rematoder,  and,  as  it  was  to  take  effect 
withto  the  proper  period  of  time,  it  was  vslid. 

But  it  is  said  that  in  the  present  case  there  is  a  dis- 
tinction, because  it  is  not  a  limitation  to  persons  not 
objects  of  the  power,  but  a  delegated  power  to  appotot 
to  such  persons,  which  is  bad,  and  it  ia  said  that  certato 
observations  of  Lord  St.  Leonards  to  his  book  on 
Powers,  ate  to  tovour  of  the  petitioners.  The 
important  passage  is  in  plao.  36,  p.  515,  of  the  8th  ed., 
and  I  confess  that  I  have  felt  a  good  deal  of  difficulty 
in  undentanding  precisely  what  that  pauage  means,  but 
I  think  I  do  undex«tond  it  at  last. 

In  plao.  3^  the  learned  author  (referring  to  limltotions 
as  distinguished  from  powers)  says:  "where  no  ques- 
tion of  perpetuity  arises,  and  the  power  autoorises  a 
gift  in  remainder,  a  devise  under  a  power  to  a  stranger 
for  life,  with  remainder  to  an  object  of  the  power,  is 
void  only  aa  to  the  life  estate,  and  valid  as  to  the 
remsioder,  and  the  eatoto  during  the  life  of  the  stranger 
will  go  as  in  default  of  appointment." 

Then,  in  plac  85,  he  says :  "  So  where  actual  eetotes 
are  not  attempted  to  be  given,  but  a  mere  power  is  limited 
to  a  stranger  to  appoint  the  fund,  and  to  default  of 
appointment  the  tond  is  given  amongst  proper  objects, 
the  power  being  merely,  void  on  the  ground  that  deh* 
gaiuB  non  poUii  delegare,  the  ultimate  limitation  will 
take  effect  iu  possession.  This  was  dedded  by  Lord 
Hardwicke  in  Ingram  v.  Ingram,  where,  howeeer,  the 
delegated  power  was  to  appoint  the  fund  amongst  the 
objects  of  the  original  power,  and  in  default  of  appotot- 
ment the  fond  was  gifcn  to  the  same  objects."  He 
then  proceeds  to  point  out  that  td  the  general  rule  pre- 
viously stoted  there  may  be  exceptions,  and  that, 
although  that  rule  may  apply  to  such  a  case  as  Ingram 
V.  Ingram,  there  are  other  cases  to  which  it  does  not 
apply.  He  saya  in  plac.  36 :  "  It  should  seem  that  the 
rule  would  not  prevail  (that  rule  being,  as  I  understand 
it,  that  the  ultimate  limitstion  would  take  effect  in 
possession  where  the  donee  of  the  original  power  had 
attempted  to  create  apower  of  appointment  which  was  void 
merely  on  the  ground  that  the  power  could  not  be  dele- 
gated) <*  where  a  power  is  affected  to  be  given  to 
appoint  the  fund  amongst  strangers."  That  is  the  pro- 
poeition.  What  is  the  reaaon  f^r  it  ?  "  Because  iu  toat 
case  it  would  be  the  intention  of  the  donee  of  the 
origtoal  power  that  the  object  should  not  take  unless  in 
default  of  execution  of  the  delegated  power  in  tovour  of 
the  strangers.  The  totention  of  the  donee  of  the  power 
is  the  express  ground  upon  which  limitations  over  to 
good  objecto,  after  limitations  to  strangers,  are  held 
to  be  void ;  and  the  principle  applies  as  foiuibly  to  a 
power  to  appoint  to  strangers  as  to  a  direct  gift  to 
them." 

Now  one  of  the  passages  to  which  Lord  St.  Leonards 
points  out  the  reason  why  the  totention  of  the  denee  of 
the  power  is  the  ruling  prhiciple  to  the  case  of  limita- 
tions will  be  found  to  plac  S2  of  the  same  chapter  i-^ 
'*  Although  a  Umitation  be  void,  as  not  authoriaed  by 
the  power,  yet  it  is  not  considered  abiolutely  vdd,  so  aa 
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to  acoelerate  the  lemftiiiden  dependent  on  it,  which,  If 
giren  immediatelj,  would  have  been  good  ;  bnt,  notwith- 
standing that  it  be  void  itself,  yet  it  prevents  the  limita- 
tions over  from  taking  effect ;  for,  as  Lord  Alvanley 
observed,  it  woald  be  monstrons  to  contend  that  though 
it  was  appointed  to  the  remainderman  in  failure  of  the 
existence  of  persons  incapable  of  taking,  jtt  notwith- 
standing they  eziet  he  should  take  it  as  if  it  was  wtll 
appcioted  to  them  and  they  had  failed.     It  is  given  upon 
a  contingency  upon  which  tlere  is  no  light  to  give  it." 
He  points  out,  then,  that  the  intention  of  the  person  who 
is  exercising  the  power  is  to  be  attended  to  ;  and  in  plac. 
86  he  points  out  that  the  rcsson  why  the  ultimate  limi- 
tation does  not  take  effect  in  possession  where  a  power  is 
affected  fo    be    given  to  appoint    the    fund  amongst 
strangers  is  because  that  would  be  contrary  to  the  inten- 
tion of  the  donee  of  the  original  power.   He  sajs^  to  read 
the  paesage  again.  "  because  in  that  case  it  would  be  the 
intention  of  the  donee  of  the  original  power   that  the 
object  should  not  take  unless  in  default  of  execution  of 
the  delegated  power  in  favour  of  the  strangers."    The 
reason  why  the  ultimate  limitation  is  not  good  is  beoauEe 
the  intention  of  the  donee  could  not  take  effect  if  it  were. 
But  his  intention  can  take  effect  in  ca»e  of  default  of  ex- 
ercise of  the  delegated  power,  and  Lord  St.  Leonards  is  only 
dealing  with  a  case  in  which  the  donee's  intention  can- 
not tidke  effect ;  that  is,  where  there  has  not  been  de- 
fault in  the  exercise  of  the  delegated  power.     When  the 
donee  of  a  power  delegates  it  his  intention  is  that  the 
persons  who  are  to  take  in  default  of  an  exerciee  of  the 
power  shall  only  take  subject  to  the  preference  pre- 
Tioa»ly  given  to  other  persona^  and  that  they  shell  take 
only  if  Uiere  are  no  prefened  persons  who  can  take,  and 
that  state  of  things  cannot  arise  when  the  delegated 
power  has  been  actually  exercised  in  favour  of  persona 
who  are  only  unable  to  take  because  not  within  the 
power.    I  think  the  subsequent  part  of  plac.  36,  which 
is  not  very  easy  to  understand,  really  comes  to  the  same 
thing  :  "Nor  would  the  rule,  for  the  same  reason,  apply 
to  a  case  where  the  delegated  power  is  to  appoint  t3 
some  of  the  objects,  and  the  fund  in  default  of  appoint- 
ment is  given  to  others,  although  objects  of  the  original 
power."    To  make  that  clear  let  me  take  the  objects  to 
be  A..  B.,  0.»  and  B.,  and  read  the  sentence  again,  putting 
it  with  reference  to  them  :  "  Nor  would  the  rule,  for  the 
same  reason,  apply  to  a  case  where  the  deJegated  power 
is  to  appoint  to  A.  and  B..  and  the  .fund  in  default  of 
appointment  is  given  to  C.  and  D.f^altbongh  0.  and  D. 
were  objects  of  the  original  power."    Why  ?    "  For  the 
same  reason'* — ^viz.,  that  the  intention  of  the  donee 
would  be  defeated,  because  he  intended  that  A.  and  B. 
should  l>e  preferred  to  0.  and  D.,  and  it  would  be  going 
entirely  contrary  to  his  intention  to  gife  the  fund,  in 
default  of  exerdse  of  the  power,  to  0.  and  D.  while  A. 
and  B.  are  in  existence,  whom  he  Intended  to  prefer. 
Lord  St  Leonards  goes  on  to  say  :  '*  But  in  this  last 
cat  e  it  might  be  otherwise  if,  in  default  of  appointment 
under  the  delegated  power  "  (to  A.  and  B.),  "  the  fund 
was  given  amongst  all  the  objects,"  A ,  B.,  0.,  and  D.  And 
for  this  reason,  that,  though  it  would  be  clear  in  that 
case  that  there  was  an  intention,  if  possible,  to  preferA. 
and  B.,  it  would  not  at  all  follow  that  the  donea's 
secondary  intention  in  favour  of  A.,  B.,  0.,  and   D. 
should  be  disappointed,  if  they  all  could  take  and  A.  and 
B.  alone  could  not.    There  would  be  the  remaining  in- 
tention in  favour  of  all  the  objects,  and  it  would  not  be 
preferring  persons  who  were  intended  to  be  postponed 
in  favour  of  thoi e  who  were  designated,  but  it  would  be 
merely  sajing  tbat,  if  the  preferred  objects  could  not 
take,  all  the  pen  one  who  were  to  take,  in  default  of  an 
exerdse  of  the  delegated  power,  should  take.    This,  to 
my  mind,  explains  the  whole  passage,  and  shows  tbat 
tbe  learned  author  is  dealing  with  a  case  where  the 
dalegated  power  of  appointment,  although  invalid,  has 
been  exeidsed,  and  cannot,  therefore,  be  ignored,  and 


in  such  a  case  the  g'ft  in  default  of  appointment  cui- 
not  take  effect,  because  it  was  intended  by  the  donee 
that  the  persons  to  take  in  default  should  fake  only  if 
the  persons  whom  fce  intended  to  prefer  did  not  eiist, 
and  therefore  could  not  take.    ■ 

I  have  tboui^ht  it  )ight  to  make  thece  remarks  on  the 
observations  of  Lord  St.  Leonards  iu  that  passage,  bat 
the  matter  seems  to  me  to  be  really  settled  by  tiit 
authority  of  two  cases  decided  since  the  last  editioo  of 
kis  book  was  published.    The  first  of  thess  cases  is  (Jorr 
v.Aikinion.    In  that  case  George  Smith,  by  bisiiU, 
densed  land  to  trustees,  in  trust  for  his  niece,  Hsanih 
Carr,  during  her  life,  and  after  her  death  in  tnutfot 
her  cbildrjn  or  remoter  issue  as  she  should  appoiot,  aod, 
in  default  of  such  appointment,  in  trust  for  her  cbildrso 
equally.     Hannah  Oarr,  by  her  will,  in  exercise  of  the 
power,  appelated  that  the  trustees  of  Georga  Smith's 
Will  should  stand  seised  of  the  land  upon  trust  t)  oon- 
vey  the  same  to  trustees  therein  named,  upon  trust  ai  to 
one-fifth  part  thereof  for  her  daughter,  Mary  Hartley 
Atkimoo,  during  her  life,  for  her  separate  use,  and 
after  her  death  upon  such  trusts  for  the  benefit  of  any 
surviviog  husband  of  Mary  HarUey  Atkinson,  for  the 
term  of  bii  life,  or  for  any  shorter  ptriodi  as  shs  ahoold 
by  will  appoint,  and.  subject  thereto,  in  trust  for  soeh 
child  or  ohildien  of  Mary  Hartley  Atkinson  as  hsd 
attained  or  should  thereafter  attain  twenty-^one,  or  <?is 
under  that  age  leaving  issue,  and,  if  more  than  one,  in 
equal  shares.    Mary  Hartley  Atkinioa  was  sUtre  at  the 
date  of  the  wiU  of  George  Smith,  as  appears  from  the 
date  of  her  marriage,  which  is  ststed  in  the  report.    Tbs 
question  was  raised  whether  the  appointment  of  the  one- 
fifth  in  favour  cf  Mary  Hartley  Atkinson,  her  husband 
and  clildreo,  was  not  wholly  void  except  as  to  the  life 
estate  appointed  to  her.     Lord  Bomilly,  M.B.,ssld:— 
••  The  share  is  given  In  trust  for  Mary  HartUy  Atkinson, 
for  her  life,  wbioh  is  a  good  appciatment,  as  she  is  sd 
obicct  of  the  power,  and  for  suoh  of  her  ohildwn  ts 
should  attain  twenty- one,  who  are  also  obleclsotfts 
power  ;  but  then  there  is  interposed,  not  a  gift  to  spa- 
son  who  is  not  an  object  of  the  power^  but  a  power  lof 
Mary  Hartley  Atkine on  to  appoint  by  wriU  in  fafonr  of  s 
person  who  is  not  an  object  of  the    power.    Itlsia* 
porUnt  to  look  at  the  exact  wordu, «  In  trust  foe  ttaiy 
Hartley  Atkinson  during  her  life,  and  after  her  deosss 
upon  such  trusts  for  the  benefit  of  any  survlfing  hnsbuA 
of  the  said  Mary  Harttey  Atkinson,  for  the  term  ot  Us 
life,  or  for  any  shorter  peiiod,  as  she  should,  notwithatsad- 
ing  coveriure,  by  her  will  appoint,  and,  subject  thereto, 
in  trust  for'    her  child  or    children    ss  in   the  will 
mentioned.    This  ii  an  attempt  to  create  a  new  power, 
which  cannot  be  created,  in  a  person  who  was  merely 
an  object  of  the  power.    This  is    a  case  aii  log  » 
respect  of  real  property.    Supposing  it  had  been  gifM 
upon  such  trusts  and  in  favour  of  such  cbaii'is  ss 
Mary  HaHley  Atkinson  should  by  will  appoint,  and, 
subject  thereto,  to  her  ohttdren,  couli  it  be  said  that  the 
gifts  to  the  children  were  destroy  el  because  of  the 
insertion  of  a  power  which  the  court  would  not  •Uo'.JJ 
be  exereised  P    The  result  is  that  the  power  to  appcnst 
in  favour  of  the  husband  fails,  being  a  delegated  powec 
which  could  not  be  given  by  the  person  who  ws» 
entiUed  to  exercise    the  first  power,  and  the  will  u 
to  be  read  as  if  the  words  which  relaU  to  it  formed  no 
part  of  the  will,  and  the  construction  of  the  rest  ot  the 
will  is  not  affected  by  it." 

The  other  case  is  Wehh  v.  Sadler.  In  thatcass* 
husband  and  wife  having,  under  thtir  mairisge  settlfr* 
ment,  a  joint  power  of  appointment  over  personalty  « 
favour  of  tbe  childten  of  the  marriage,  of  whom  then 
were  three  surtivors,  appointed  one-tlird  of  the  fund  U 
trustees  upon  such  trusts  as  Henry  Bobert  Sadler  (ow 
of  the  sons)  by  deed,  executed  with  the  consent  of  tw 
lather  during  his  life,  and  after  his  death  with  the  con' 
sent  of  the  acting  trustees  or  trustee  of  his  willt  m  Q 
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vll  sbo9ll  appoiit,  and  la  default  of  «aoh  appointment 

vpoQ  trnat  for  Henry  Robert  Sadler  for  life  or  until 

bankruptcy  or  naaignment  (such  bankruptcy  or  aaaign- 

•eat  being  limited  to  twenty-one  yean  after  the  death 

of  kif  fBrriTing  parent)  ;  and  after  the  death  of  Henry 

Hibat  Sadlsr  upon  trnat  for  hia  exaoutora  or  admlnla- 

tratofa,  ai  part  of  hia  peraonal  eatate,  but  if  hia  intereat 

tboold  liava  pverioaalT   determiued,   then  up^n   other 

truata.    Tbe  Oonrt  of  Appeal  held  that  the  appointment 

to  e^icih  naaa  aa  Henry  Robert  Stdler  should  appoint  with 

the  eoDeent  of  the  tmateee  was  Toid,  but  that  the  limlta- 

ti-m  ofcr  In  deAmlt  of  appointment  by  him  waa  Talid. 

lioffd    flelbome,   C,   aaid: — "Here   it  appears  tt  no 

^a^  dnr  tiiat  no  power  of  appoiatment  whatever  is 

grrm  to  Henry  Robert  Sadler  by  the  first  dause  of  the 

drai  poll  and   the  eorreepondiqg  dause  in  the  other 

iailrameBt,  exceptingp  the  power  to  be  ezsreiscd,  with 

ttoeoment  ii  writings,  after  the  deatii  of  the  parents, 

of  tbe  acting  tmateae  or  trustee,  who  were  persons  to 

eloa   no    anch   nnthority    could    be    delegated,    io- 

dipcndcatly  of  any  qneation  of  remoteneas.     If,  ther?- 

foTp,  that  is  aa  inseparable  oondition  of  the  ezercias  of 

tie  power,  the  power  altogether  falls.    We  all  think  it 

is  an  inseparable  oondition  of  the  exerdse  of  the  pow»r. 

There  is  no  analogy  between  the  effect  of  such  a  clause 

and  the  eaaea  where  there  is  a  separate  and  superadded 

ccndtt^m  alter  the  gift  of  an  estate.     Here  there  is  no 

\nm^  cxsc^  witih  consent.    Then  the  next  question  i«, 

whtfQMx  the  anbacquent  appolntmentii,  *  in  default  of  and 

tu)>i*dt  to  any  such  linaltatiou  or  appointment,*  con- 

tstnitig  dispositioiis  in  faTour  of  the  sin,  are  so  oon- 

Be;tsd  with  fie  fold  power  that,  the  Toid  power  failing, 

they  iiul  also.    It  aeeme  to  me  that  auob  a  conatmotion 

voold  be  exptesily  contrary  to  the  declared  intention. 

Thsdedaied  Intentton  i^,  that  unless  estates  that  would 

diiplaca  thia  gift  to  the  sou  are  create  1  in  favour  of 

oHier  peraooe  by  me%na  of  the  power,  then  the  sou  is  to 

take  under  tbia  part  of  the  instrument,   and,  if  the 

power  Is  fo'd,  Uiea  no  such  eetate  could  be  created,  and 

the  erent  never  could  arise  which  alone  was  meant  to 

pr^vsnt  the  gift  in  favour  of  the  son  taking  eflec*:." 

Applyiog  ttioee  observations  to  the  present  case,  the 

dfdared  intention  of  the  testator  U  that,  unless  bis  son, 

ILK.  Lane,  exeiei^es  the  power  of  appointment  giren 

UVmia  favonr  of  his  children,  the  trust  ii  default  of 

sffcMasBt  is  to  take  effect,  and,  inasmuch  as  the  son 

eoeld  act  validly  exercise  the  power,  no  such  limitation 

J9  f  ivoar  f€  hie  children  could  be  created,  and,  therefore, 

the  attiasre  tmst  in  favour  of  the  son  takes  effect.    It 

i*  asfd  that  in  the  cases  to  which  I  have  referred  the 

^etia  contemplated  by  the  delegated  power  were  within 

the  cvigiaal  power ;    whereaa  In  Carr  v.  ffarriion  the 

of  the  daughter  waa  not  an  object    of  the 

power.     But  it  §e^m%  to  me  that  the  reanU 

^betbe  same,  whether  the  invsli  iitv  of  the  powar 

upon  the  person  by  whom,  or  the  objects  in 

Vbase  favonr,  it  is  to  be  exercised. 

BaliiiCofs,    Gregory^    Rowdfffes,     <fi    Co.;    Fuivoye, 
f*H  4t  Bai-r;  SewtU  A  Elwitdt. 


MdhtJ 


^;  ]  May  7,  10,  14. 

Locke  «.  Duhlop.  (a.) 

*^'^?— CWttfraefson— "  (Hhir  sons  or  %on  "-^Eldest  $on 
9tlhduded — Proereatis  and  pron-eandii. 

SmlaMe  tnoM  limited  hy  wiU  to  the  ust  of  a  testator* $ 

MR  /or  life;  remainder  to  the  u»e  of  his  $on$ 

' J  in  tail  male;  remainder  in  similar  terms  to 

«/UefeffaloKs  third  son  for  life  and  his  sons  in  tail 

i**)  Reported  by  K  B.  Bristowb,  E^q.,  Barriiter-af-Law. 


mate  ;  remainder  to  the  use  of  the  testator's  fourth,  fifth, 
and  all  and  every  other  his  son  and  sons.  The  tekitor 
left  three  sons,  of  whom  the  second  and  third  had  died 
withoui  issue. 

Held,  upon  the  eonstrudion  of  the  wiU,  that  the  eldest 
son  was  not  entitled  to  take  under  the  words  "  other  son.** 

The  rule  that  proereatis  and  prooreandis  are  to  be 
construed  in  the  same  way  unU  yield  to  t?ie  exj^ression  of 
a  contrary  intention  on  the  part  of  the  testator. 

WAdham  Locke,  by  his  will,  dated  the  8th  of  October, 
1829,  deviled    his    mansion    house,  callel  Bowdeford, 
with  the  appurtenances  and  other  the  lands  and  here- 
ditaments thfrem  mentioned,  to  two  trustees  and  thefr 
heirs  to  the  use  of  his  wife  during  her  wiiowhood,  and 
after  her  dcccise  or  second  msrriige  to  the  use  of  his 
second  son,  Francis  Alexander  Sydenham  Locke,  and  his 
as  igns  tit  his  life  without  impeachment  of  waste,  with 
remainder  to  the  use  of  the  irastees  to  preserre  coa- 
fidgent  remaiadfr<,  and  after  the  death  of  bii  said  son 
Francis  t>  the  use  of  the  first,  second,  third,  foirth, 
fifth,  sixth,  and  all  and  ei^ery  other  the  son  and  sms  of 
the  body  of  hfs  said  sou  in  tdl  male,  with  remainder  to 
sinilar  uses  la  favour  of  the  testator's  third  son,  John 
Looke,  for  his  life  and  ait  it  his  death  t?  his  first  and  other 
sons  successively  in  tiil  male,  with  remainder  in  the  words 
following :—"  To  the  use  of  my  f  jurth,  fifth,  and  all  and 
every  other  the  aon  and  sons  of  my  t>ody  on  the  body  of 
my  said  wife  to  be  begotten,  bom,  or  en  ventre  sa  mere 
at  the  time  of  my  decease  sererUly,  succsssively,  and  in 
remainder  one  after  another  as  they  and  every  of  them 
shall  be  i  i  seniority  of  age  and  priority  of  birth  and 
of  the  several  and  respective  heirs  male  of  the  boly  and 
bodies  of  all  and   every  such  son  and  so  is  lawfully 
issuing,  the  elder  of  such  son  and  sons  and  the  heirs 
male  of  bis  body  to  be  always  preferrad  and  to  take  before 
the  joinger  of  such  son  and  sons  and  the  heirs  male  of 
his    and    their    body    and    bodies    issuing."      Then 
foMowei    a   remainder   to    the    use   of    the  testator's 
daughter  and   daughters  "  begotten  or  to  be  begotten 
born  or  en  ventre  sa  mere'* at  the  time  of  hii  decease 
equally  as  tenant «  in  common  in  till,  and  if  any  of 
them  should  di)  without  isiae,  then,  as  to  her  share  or 
shares,  to  the  use  of  the  survivors  or  survivor  in  equal 
shares  as  tenaots  in  common  la  tiil,  and  there  was  an 
ultimate  remaiuder  to  the  use  of  the  testator*s  right 
heirs.   And  the  will  contained  a  speciflo  deviie  of  certain 
freehold  and  leasehold  hereditamenta  t)  the  teatator^s 
said  son  Francis  absolatsly.      And  the  testator  deviaed 
all  other  bis  lands  and  hereditament  i  not  thereinbefore 
devisei  to  his  trast^ei  and  their  heirs  to  the  use  of  cer- 
tnln  other  trustees  therein  named  for  a  term  of  500 
years,  and  subject  thereto  to  the  like  uses  in  favour  of 
his  son  Franciii  for  life,  aod  after  his  death  his  first  and 
other  sons  successively  in  tail  male,  and  in  default  of 
such  issue  upon  the  same  uses  as  were  the^eiabetore 
declared  concerning  the  mansion  house  of  Bowdeford 
and  the  lands  devised  therewith.    And  the  trusts  of  the 
term  of  500  years  were  to  raise  such  sums  as,,  with  the 
residue  of  the  testator's  personal  estate,  would  be  sufS- 
dent  to  pay  each  of  hU  children,  whether  born  or  en 
ventre  sa  mere  at  hi 4  decease  other  than   and  except  his 
ddoft  son,  Wadham  Locke,  and  his  other  sons,  Frands 
and  John,  whom  the  testator  stated  to  be  all  otherwise 
provided  for,  the  sum  of  £6,000  apiece,  to  be  paid  to 
such  of  them  as  shouH  be  sons  (should  he  have  any 
other  son  thereafter  born,  he  having  at  present  only  the 
three  sons  abova  excepted)  at  twenty- three  and  to  such  of 
them  as  should  be  daughters  at  tventy-one. 

And  after  diners  proTisiins,  incladiog  a  specific 
bequeft  to  his  said  son  John,  the  test  iter  bequeathed 
his  reiiusr/  pergonal  estate  to  bU  trustfei  upon  trust 
for  conversion  and  payment  of  debts  and  legacies,  and 
then  upoi  the  same  trusts  as  the  moneys  fiereinbefore 
directed  to  be  r  i^ed  under  the  term  of  500  years. 

The  testator  died  on  the  21  it  of  Oc'oher,  1835,  and 
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his  will  waa  proved  on  the  4th  of  December,  1835,  by 
the  exeeators  therein  named.  The  testator's  wife,  Anna 
MArla  Selina  Looke,  tarriTed  him. 

Tberd  were  eight  children  of  the  testator  hj  bit  said 
wife,  thne  sons — namely,  W^sdham  Locke,  the  eldest 
(the  plaintiff  in  this  action),  the  said  Francis  Alexander 
Sydenham  Loeke,  and  John  Looke,  and  five  daughters, 
ail  of  whom  were  Uring  at  the  datd  of  the  will,  and  all 
of  whom  survived  the  teetetor. 

The  testator's  widow  died  on  the  6th  of  July,  1838. 

Francis  Alexander  Sydenham  Locke  dial  on  the  7t^ 
of  January,  1885,  without  issue  mule,  and  John  Looke 
died  on  the  13tb  of  February,  1856,  aldo  without  issue 
male. 

Two  of  the  daughters  bad  died,  one  of  them  leaving 
issue,  who  were  surviving.  The  other  three  daughters 
of  the  testator  were  still  living. 

The  wtii:  in  this  actiou  was  issued  on  the  23rd  of 
March,  1886,  and  the  plaintiff,  by  his  statement  of 
claim,  claimed  a  declaration  that  he  was  entitled  f  jr  an 
estate  in.  tail  male  in  possession  to  the  said  mansion 
bonne  at  Rowdeford  and  other  the  hereditaments 
directed  by  the  will  to  be  held  therewith.  The  defend- 
ants were  the  persons  claiming  nnder  the  testator's 
daughters. 

Pear  ton,  Q»C.,  and  WaggeU,  for  the  ]^ntifl,  con- 
tended that  the  plaintiff  was  entitled  to  take  under  the 
limitation  to  other  sons,,  and  that  the  words  '*  to  be  be- 
gotten" did  not  import  futurity,  the  rule  being  that 
jprocreaiis  and  proereandis  were  to  be  oonstraed  in  the 
same  way. 

They  cited  Langtion  v.  Laji§$U>n,  8  GL  ft  Fin. 
194 ;  Galley  v.  Birringtonf  2  Bing.  387 ;  Doe  v.  Taylor, 
10  Q.  B.  718  ;  Doe  v.  Hcdlett,  1  M.  ft  S.  184  ;  Almaek 
T.  Horn,  11  W.  B.  505,  1  H.  ft  M.  630 ;  Hewet  v.  Ire- 
landt  1  F.  Wms.  426 ;  HibUdhwaiie  v.  Oarfwrighi^  Oas. 
t.  Talb.  31 ;  Taverner  v.  GrindUy,  32  L.  T.  K.  S.  424  ; 
Tn  re  Blake,  19  W.  B.*765 ;  ilnon.,  3  Lson.  87. 

Boatings,  Q.G.,  and  Vemdn  &  SmiiJif  for  the  defend- 
ants, argued  that  the  only  question  was  as  to  the  con- 
struction of  the  will. 

They  referred  to  OlemenU  v.  Pa«X»,  cited  1  H.  ft  S., 
at  p.  130. 

Peareon,  Q.C,^  replied. 

Stirlino.  J. — The  question  in  this  case  is  whether  the 
plaintiff,  who  was  the  eldest  son  of  Wadham  Locke,  is 
entitled  under  the  limitationa  coatained  in  bis  father's 
will  to  certain  real  estate  thereby  deviied,  or  whether,  in 
the  events  which  have  happened^  the  defendants  are  so 
entitled.  [His  lordship  then  stated  the  will  and  the 
f <icts  above  set  forth,  and  proceeded  :-*]  I  confess  that 
i',  without  regard  to  the  authorities,  T  had  simply  to 
construe  this  will  as  a  document  in  the  English  language, 
I  should  say  that  its  meaning  was  tolerably  plain.  The 
testator  takej  notice  of  the  fetate  of  his  family.  In  speak- 
ing of  the  children  for  whom  be  provides  by  the  500 
years'  term,  he  states  expressly  that  he  bad  then  only 
throe  sons,  who  were  otherwise  provided  for,  and  he  con- 
templated the  possibility  of  future  eons.  The  language 
in  which  he  there  speaks  of  his  sons  is  unmistakably  lan- 
guage importing  futurity.  Then,  when  we  turn  to  the 
limitations  in  question,  we  find  that  the  words  "  to  be 
begotten,"  when  used  in  the  limitations  to  the  sons  of 
F/ancis  and  John,  are  not  used'  inconsistently,  at  least, 
with  their  importing  futurity,  far  Francis  and  John  were 
then  unmarried.  We  find  aUo  that  in  the  case  of  daughters 
the  testator  limits  the  estate  "  to  the  use  of  all  and  every 
mjr  daughter  and  dangbtsrs  on  the  body  of  my  said  wife 
begotten,  or  to  be  begotten."  But  in  the  case  of  the 
fouitb,  fifth,  and  other  sons  we  find  the  words  *'  to  be 
begotten"  only.  It  seems  to  me,  therefore,  that  t^on 
the  will  itself,  without  regard  to  the  authorities,  one  must 


come  to  the  conclusion  that  the  words  *<  to  be  begotten  ' 
in  the  limitation  to  the  fourth  and  fifth  and  all  sad 
every  other  eons  of  the  body  import  futurity,  and  thai  the 
testator  meant,  nnder  that  limitation,  to  timit  to  future' 
s^ns  only,  and  not  to  include  the  elde  »t  son  at  aU. 

It  is  come  tided  on  bshalf  of  the  plaintiffs  that  4he 
words  "  to  be  begotten  "  have  a  strict  legal  signifioatioD, 
and  that,  as  it  is  put  ia  the  old  books,  the  woris  pro- 
creaiU  and  proareandxa  me  in  the  same  thing — that  the 
plaintiff  is  another  am  of  the  testator,  and  theref  jn  em- 
titled  nnder  the  lia^tation. 

That  oonstrnotioB  appears  to  me  to  be  open  to  tbie 
observation.  The  limitation  which  I  have  read  ia  fal- 
lowed by  this  direetloa:  "The  eller  of  suoh  eon  end 
sons  and  the  heirs  nude  of  hU  body  to  bs  always  pre- 
ferred and  to  tUce  before  the  younger  of  such  see  end 
sons  and  the  heira  mele  of  his  and  their  body."  S>  th«e 
if,  nnddr  the  limitation  in  favour  of  all  and  every  other 
son,  the  eldest  sen  oomea  in,  it  seems  to  me  that  the 
logical  consequence  is  that  he  and  his  issue  must  ooone  ii 
before  the  fourth.  The  fourth  son,  if  there  were  one, 
would,  nnder  the  will,  be  provided  for  in  the  same  way  ee 
the  third  son  is ;  and  be  is  unquestionably  preferred  to 
the  eldest.  There  is  no  intelligible  reason  why  the  eldest 
son  should  be  brought  in  between  the  third  and  the 
fourth.  Upon  that  ground  also  I  should  say  that,  if  the 
law  permits,  the  constmction  which  Would  give  the 
estate  to  the  plaintiff  is  1*S9  natural  and  intelligible  than 
that  which  would  give  it  to  the  def  andsnte. 

But,  of  course,  I  cannot  deal  with  the  case  apart  from 
suthority,  more  eipeelally  as  I  am  Irastlng  limltetioos 
of  re»l   eetate,   and  to  them  I  must  now  turn.     Ifu': 
before  I  deal  with  the  oaace  which  were  cited  I  shonl  I 
like  to  rffer  to  a  rule  laid  down  by  Lord  Oraa worth  ia 
Abbrdl  V.  MiddUton,  7  H.  L.  Oas.,  at  p.  89,  and  repeated 
by  Lord  Cairns  in  Baihuni  v.  ErringUm,  S6  W.  R.,  at  p. 
909,  2  App.  Oas.,  at  p.  709^'<  When,  by  acting  on  one  in- 
terpretation of  the  wotda  used,  we  are  driven  to  the  con- 
clusion that  the  person  using  them  is  acting  oapridonsly, 
without  any  intelligible  motive,  contrary  to  the  ordinary 
mode  in  whioh  men  in  genersl  act  in  sisiiiiir  caaes,  then, 
if  the  language  admits  of  two  eonstruotione,  we  may 
reasonably  and  properly  adopt  that  which  avoids  these 
anomalies,  even  though  the  constrnotfon  adopted  is  nit 
the  most  obvious  or  the  moit  grammatically  acenrate. 
Buf,  if  the  words  used  are  unambiguous,  they  caBAot  be 
departed  from  merely  because  they  lead  to  oonoequettcea 
which  we  consider  capiidous,  or  even  harsh  and  un- 
reasonable."   The  mle  of  the  court  is  ttiersfore  this: 
If  we  find  iaognage  in  a  will  capable  of  being  used  in 
what  I  may  call  a  primary  and  a  secondary  aenae,  and 
the  primary  meaning  would  give  a  con»traction  which 
would  lead  to  the  oonolusion  that  the  person  ntiog  it  is 
acting  caprideusly  and  oontrary  to  the  way  in  whidi 
men  generally  act  in  similar  eases,  then  we  maj  adopt 
the  secondary  meaning.    And,  d/ortiorU  it  is  the  dety 
of  the   court  to  adhere  to  the  primary  memin^  if  it 
gives  a  ooufctrnetion  which  is  iitdligible  and  deviM  of 
caprice. 

The  first  esse  cited,  and  the  one  most  relied  on,  was 
Langeton  v.   Langiton,     In    that    case   there  waa    a 
limitation  to  the  second,  third,  fourth,  fifth,  and  all 
and  every  other  sons  in  tail  male.    There  waa  no  re- 
{  mainder  in  terms  to  the  use  of  the  first  son,  but  it  waa 
'  held  that  he  took  under  the  limitation  to  otfier  eona. 
The  Lord  Chancellor,  in  giving  judgment,  said,  '**'  Other  *" 
then  tx  vi  termini  inclndee  the  fir^t,  because  the  firat  ia 
literally  the  one  who  answen  the  description  of  iome-  : 
thing  other  than  the  second,  third,  and  fourth."     The 
Lord  Chancellor  certainly  found  in  other  parts  of   the 
will  grounds  f  v>r  saying  tbat  there  was  an  intention  that 
the  eldest  son  should  take,  still  tie  ease  is  undoubtedly 
a  strong  authority  in  the  plaintiff's  favaur,  for  t\t  Lord 
Chancellor,  although  he  did  not  decide,  I  think  rather 
impliei,  thatyif  there  was  nothing  in  t>ie  will  to  the 
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High  OoutiT. 


me  would  bethe  leralt.  I  tliiiik,  mlso, 
tte^iMfaiiiMi  to  be  dirnvn  from  tiM  «s6i  of  In  re  Bhke 
mk  Tmnor  ▼.  Q^rtiiAy,  whicb  were  elted,  is  that  the 
tiilB  m  that  U  yon  flad  the  words  "  olber  eon  "  vied,  the 
diaftM,  «»t  beinQ^  pfeviouily  iiieiitioned»  nuqr  t%ka 
■riwthfll  deMsription  If  you  find  nothing  in  the  wUl  to 
the  oootmy.  Bn^.  it  i^  nowhefe  laid  down  that  the 
«outm«t  f^e  timt  OMeniag  to  the  wofd  *<other  *'  if 
jon  find  %  cMfemrj  intentioii  tndlented  in  the  will. 

In  Clemoiti  v.  Pcuke,  given  in  a  note,  ^  OH,  k  F.,  at 
p.  330.  tha  «0«t  held  that,  ander  the  wocda^  '*  every 
oth«K  «»,"  the  eld«»t  eon  took  «n  aetate  tail.  Tfaere» 
too»  thaaveie  iBdioationa  in  other  parts  of  the  will 
tint  MBb  VM  the  intention  of  the  testator.  Thoee  a» 
■n  te«Hi  vhioh  direot^y  bear  on  the  Joioeto  be  ghmi 
tetkvod  *'atbar." 

{ISilgiddiip  then  dealt  with  tbeoaMS  of  O^liay  n  fior- 

wiipftB  mtiike  ▼. T^tor^and eantinned ;^]  InowoooM 

tBlkeiMdealiac  with  the  rale  of  Jaw  with-vefsenoe 

toifa  mmau^  of  the  wuede  "  to  be  bagotten."    The 

nb  ai  itBted  in  Oake  upon  littleton :  "  Am  ^r^ofmbii 

tUl  ateod  to  tke   iaanea    bepatftan  .altovwatd«,    eo 

pnoHndM  thaU  exfanrt  te  the  iwae  b^potten  bf  f  tr^." 

iathaaoli  at  the  editor  it  ia  wld  :— *<  Bat  it  ii  bakd 

tfait  vbwe  the  waida  we»  m  perttmat  proensondM, 

•OM  horn  befow  ahnll  be  eioledad  en  aaoon&t  of  the 

pesattu  fsmef  t»p0i<eriiin,'*aBd  raiereaoe  it  mode  to 

^  BMHi^M^^  ^^M  in    S  X^MinAid    wihlah  ^  eiMi^nMited 

«9oaln  m  oMi  in  the  Qnaan'a  Beaeh,  to  whiah  I  abaU 

pwMitif  lelw.  In  Sa^ikmaiU  v.  Owlmright  it  wa^ 

held  that  the  WBris  "hereaf tar  to  4)eJ»^ptlen '*  weM  net 

eoaiiasd  ts  iane  hern  after,  b«t  wDold  take  in 

baa  More,  "Um  wopda  protmiU$  and 

h^oftteaaaieiiiVOit."  Atoaf  v«  in4a«M<  waa  a  caae 

itf  a  dMiar  kind.     Bat  Am  ▼.  .EtiUm  U  the  leadi^ 

■nriiHitf.    There  than  waa  a  deviee  ''^to  the  aae  of  ▲., 

anlyaarrifiDg  son  of  J.  8.,  for  life,  and  to  his  fiaat  and 

other  aooa»  te.,  and  for  default  of  aaoh  isane  to  the  aae 

of  the  Aiaf,  aecond,  and  of  all  and  oYery  other  sou  and 

am  af  J.  8.  iMffnUy  te  be  begotten,  and  the  heira  male 

fli  ttK  hodj  of  auoh  ilnit  and  ethto  aons."      In  that 

«Ha  there  ama  an   anor  in  the  will,  A.  not  being  tlie 

^  aorfiTing  aon,  and  the  eoort  hflid,.in  ocdar  to  avoid 

tcyfeiooa  diapoaation,  that  the  aeoond  aon  waa  entitled 

to  tike.    Lord  Elleiihoroagh,  in  givicg  jadgment,  dla- 

caana  thi  eaae  In   3  Leon.      He  aaja  :— *<  There  tbe 

Uhinadea  feoftment  to  the  ose  of  hla  younger  aon 

m  tail,  mi  after  to  the  uae  of  the  heira  of  hia  body 

mpMJban  frocreandii.    The  eaae,  'therefore,  ttid  not 

tan  €dlhii^  opon  tbe  efEect  ef  the  woida  '  in  potterum! 

fat  ikMUaSoeB  pneaij)g  by  the  eldest  aon  iu4;befirat 

waa  a  Yisry  important  droumatanoe  to  indioate 

L  to  ezolilde  thitt  aon  altogether."    It  waa  tbe 

lait  that  in  €ba  wnsa  ffeea  Laeo.  tbe  ald«ft  son  waa 

IHidiipinflM  Unat  anstaaoa,  whkh,  im  the  opbifon  of 

liii  ffiiiABiM^'ti,    dirtfa^aisbed  ithat    omo     from 

BiWirtiotiifi  T.   CariwtigltL   It  Ha  dbetona, iherelare, 

teit  «aa  Load  SUanbor  jagh'a  qpioion  that  the  rale  aa 

^fiaueuiij  and  proertanSiU  waanotae  abaoltttB  hot-that 

ftVHid  g;lve  w^  i^ian  indiaation  ef  intention  to  be 

;  tAer  jpaita  of  the  irill.    Similar  opinfena  woie 

ll^Xe  Blanoaad  BinOej*  . JJ.    In.^2mac&  v. 

hTWeod*  V.GL,  mune  te  the  eoneloaion   that  the 

l^jMMaad     nothiqg     which    retailed    Um     to 

*Vi^lmi  the  settled  UgiX  jaaaaiis^of  the  voida  «  to 

M^l^»     He,  hoarever,  olted  Doe  v.  i3a2M,4md 

^iarti^naa  dieaent  from  the  doctrine  laid  dovn  that 

■M  a^  ha  called  the  primaiy  i^gal  meaning  of  ;tbe 

"  ^t»^  begotten"  will  not  be  adopted  if 


meant  to  nae  the  words  "  to  be  begotten  "  aa  importing 
fatartty. 

Then  last  of  all,  if  it  ia  neoeaaary—I  do  not  think  It  *i 
— I  ahould  aay  that  the  worda  "to  be  begotten"  are 
capable  of  a  primary  legal  and  a  aecoadary  legal  aignlfl- 
cation  ;  that  if  they  are  used  in  a  aecondary  aenae  we 
find  a  plain  and  intelligfble  diapoaition  made  by  the 
teatator,  whereat,  if  they  are  used  in  the  primary  aense, 
tbe  will  ia,  to  a  certain  extent,  caprioioua  and  nnin* 
teltigible  aa  regnrda  the  provision  for  the  third  and 
fotnre  fourth  aon. 

Therefore  it  appears  to  me  that  I  am  juatifled  in  adher- 
inar  to  the  oonstruction  whiah,  upon  a  simple  peru^  of  the 
Willi  I  ahould  have  given  to  it,  and  I  hold  that  the 
plaiotilf  ia  not  entitled,  bat  that  the  peraona  daitning 
under  the  danghtera  are  entitled.  Tbe  action  muet 
therefore  be  diamiaaed. 

^olieitoie,  Clarlu^  BawlUa,  <b  Co.,  for  2>.  B.  Looke, 
Mitdham ;  Lempritre  <ft  Brawn. 


61  a  contrary  intention  to  .be  jatheied 

kar  pasta  of  tbe  testator'^  will. 

la  Ihie  oaae,  looking  at  ;tha  wliole  will,  anH  4>b- 

flMt  iba  plalntiiK,  the  eldest  eon,  ia.paaaol  ^ 

of  tbeseestataa,  J  think  thawia^aaongh 

aarM  ooadaglo  thegMMJurioa  tbat-tJm.tftatatnr 


a  B.  Div.  (Ilathew  and  Gave,  iJ.)  Jane  16. 

Dabenth  Yallet   Sewrrage  Board   v.   DARTfOBD 
TJiaoir.  («.) 

Local  psvernmeef^ffsajMNSea  of  joint  bomrd^AppofiUim' 

rnenf— '*  8pecta{  eayisasaa  "— PifUic  ffealth  Aol^MU 

(38  4t  39  Vict.  e.  55),  ob  230,  2S3,  284. 

A  Tprovi$ional  trder  of  the  Local  Oovemment  Boards 
confirmed  hy  a  looal  Jet,  provided  that  the  eameneeB 
incurred  hy  a  diitrid  joint  hoard  were  to  he  defrayed 
out  of  a  common  fund  eonirihuted  hy  tlie  component 
die^kte,  a$  provided  hy  oeetion  283  of  the  Puhlic  Health 
Act,  1675  ;  and  that  certain  dittriCe  ehould  oontrihvste 
OS  if  they  were  required  to  med  **  epeeial  expemee " 
within  the  meaning  of  the  Puhlic  Health  Ad,  1876. 

Beld^  that  the  hoard  was  hound  to  npportion  the 
amount  of  the  expeneee  among  the  different  dUtriiii  in 
propartion'io  tf^e  ratoahle  value  of  the  propertke  in  those 
districts,  to  he  asoertained  aooording  to  t?ie  valuation  Ust. 

This  waa  a  speoial  ease  statad  fur  the  opinion  of  tbe 
oouit  under  order  34L 
The  special  ease  set  forth  tbe  lol4owiQg  laoto : — 

1.  The  plaintiflswaieoonatitated  A  Joint  board  within 
the  meaning  of  the  Public  Health  Acr^  1875,  fciyrthe 
Local  Government  Board's  Proviaional  Order  Confiroia- 
tion  (Bsnath  Valley}  Ant,  1878,  for  the  Dateath  ToOley 
main  aewerage  dietriot  with  the  powerfe  and  authority 
therein  meirtioned. 

2.  The  expenaea  incurred  by  the  plaintifE^  in  carrying 
out  their  dutiea  are  required  to  bo  defrayed  ont  of  a 
common  fund,  to  be  oontribnted  hj  the  ooaqponent 
diatrids  of  the  aaid  Darenth  Yalic|y  main  aawenige 
diftriot  in  tbe  manner  provided  J^  article  16  joI  the 
aaid  proviaional  order  and  esation  283  of  the  Pablie 
Health  Act,  1875,  and  no  part  of  the  sail  diatricts  has 
bcjn  exempted  from  aasessmspt  under  seotbn  7  of  the 
above-mentioned  Oonfirmation  Aot  of  1878. 

3.  In  pursaance  of  -eeotion  ^84  of  the  Pnbllo  health 
Act.  1875,  for  the  purpeae  ef  obtaining  piiymentisom 
the  said  oomponent  dlatrista  of  the  euma  .to  be  oon" 
tributed  l^y  them  tosiards  the  expanses  inonrred  by  tbe 
plaintiSs  as  aforesaid,  the  plaintiffa  have  from  time  to 
time  iaaued  their  preccgpt  to  the  reapective  local 
anthoritiei  of  auoh  oomponent  diatiict  requiring  pay- 
ment of  tbe  suma  therein  mentioned,  and  auoh  aams 
have  been  paid  acoordingly  with  the  exoeption  of  iser- 
tain  sums  requiiei  to  be  paidl^y  the  defendants. 

5.  In  sypportiosiog  tbe  amoont  of  the  said  expenses 

la.)  'Beported'hy  A. H. Todd,  Bfq.,  1Jarri«teT-rt-I>nr. 
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of  the  plaintifEs  among  the  said  component  distriota  for 
the  pnrpose  of  iesoing  a  preoept»  the  rateable  values  of 
the  properties  in  such  diatriots  were  not  aU  taken  apon 
the  same  basis,  and  in  no  ease  was  the  lull  rateable 
▼alne  of  all  the  property  in  the  di»trict,  as  appearing  in 
the  valuation  list  for  the  time  being,  taken  as  a  rateable 
value  for  the  purpose  aforasaid. 

6.  The  question  for  the  opinion  of  the  court  was 
whether  the  plaintiffs,  in  apportioning  the  amounts  of 
the^'r  said  expenses  among  the  said  component  districts, 
should  do  so  according  to  the  rateable  value  of  the 
propel  ties  in  such  districts,  such  values  to  be  ascertained 
according  to  the  valuation  list  in  force  for  the  time 
being,  or  whether  the  rateable  value  of  tithea,  tithe 
commutation  rent  charges,  and  lands  u»cd  as  arable 
meadow  or  pasture  ground  only,  or  as  woodlands, 
market  gardens,  or  nursery  grounds,  or  covered  with 
water  or  used  as  a  canal  or  towing  path  for  the  same,  or 
as  a  railway  constructed  under  any  Act  of  Parliament, 
should  be  taken  at  one-fourth  of  the  rateable  values 
thereof  appearing  in  the  said  valuation  lists,  or  in  what 
other  way  and  upon  what  other  basis  should  the  said 
apportionment  be  made  ? 

7.  It  was  agreed  that,  upon  the  judgment  of  the 
court  being  given,  a  sum  of  money,  to  be  ascertained  as 
the  court  should  direct,  should  be  paid  by  the  defend- 
ants to  the  plaintiffs. 

By  section  16  of  the  provisional  order  set  forth  in  the 
schedule  to  41  &  42  Vict.  c.  cczi.,  being  the  Dareuth 
Yall^  Provisional  Order  Oonflrmation  Act,  1878,  it  is 
provided  that  *'  the  expenses  incurred  by  the  joint  board 
in  carrying  out  the  duties  prescribed  by  this  order,  in- 
cluding all  establishment  charges,  .  .  .  shall  be 
defrayed  out  of  a  common  fund,  to  be  contributed  by 
the  urban  sanitary  district  and  the  several  contributory 
places  mentioned  in  the  cchednle  hereto  in  manner  pro- 
vided by  section  283  of  the  PubUc  Health  Act,  1875, 
and  for  the  purposes  of  this  order  any  person  appointed 
by  the  joint  board  may  inspect,  take  copies  of,  or  make 
extracts  from,  any  valuation  list  or  rate  for  the  relief  of 
the  poor  within  the  united  diatrict,  or  any  part  thereof, 
or  any  book  relating  to  the  same." 

By  section  17  of  the  proviaional  order  it  is  provided 
that  "  the  contributions  of  the  rural  sanitary  authorities 
of  the  Dartford  and  Sevenoaka  TJniona  respectively 
towards  the  common  fund  of  the  united  diatrict  ehall  be 
contributed  and  raiaed  in  the  aame  manner  In  every 
respect  as  if  such  contributions  were  required  to  defray 
'special  expenses'  within  the  meaning  of  the  Pnblio 
HealUi  Act,  1875." 

F.  U.  White,  Q.O.,  and  A*  Qlm,  tot  the  plaintiffs. 

Channell,  Q,0.y  and  H.  F.  Dicken$,  foe  the  defend- 
ants. 

Mathxw,  J. — It  appears  to  me  in  this  case  that  the 
board  is  bound  to  apportion  the  amount  of  the  expenses 
among  the  different  diatriots  and  to  do  so  in  proportion 
to  the  rateable  value  of  the  properties  in  those  districts. 
The  values  are  to  be  ascertained  according  to  the  valua- 
tion list.  It  seems  to  me  that  when  we  look  at  the 
provisioiial  <»der  and  the  Public  Health  Act  the  matter 
is  perfectly  dear.  Under  section  16  of  the  provisional 
order  it  is  directed  as  follows :— [His  lordship  read  it]. 
Section  283  of  the  Public  Health  Act  provides  that  any 
expenses  incurred  by  a  joint  board  shall  be  defrayed  out 
of  a  waOum  fund  to  be  contributed  to  by  the  component 
districts  in  proportion  to  the  rateable  value  of  the 
property  in  each  district.  What  does  that  mean  P  It 
appears  to  me  that  the  meaning  ia  made  perfectly  plain 
by  the  words  that  follow  '*  such  value  to  be  ascertained 
according  to  the  valuation  list  in  force  for  the  time 
being,"  and  section  16  of  the  provisional  order  gives 
power  to  examine  the  valuation  lists.  What  the 
▼alnation  list  contains,  as  a  general  rule,  we   know. 


The  meaning  of  section  283  is  rendered  clear  by  seotioft 
230;  but  in  this  case  there  does  not  appear  to  me  to  be 
any  room  for  doubt  The  next  clause  of  the  provisioual 
order  directs  how  the  contiibutions  are  to  be  provided. 
The  clause  of  the  PnbUc  Health  Act  as  to  special  ex- 
penses therein  referred  to  directs  that  the  deduotiona- 
ahall  be  made  which  are  referred  to  in  the  case. 

It  appears  to  me,  therefore,  that  the  contention  of 
Mr.  White  fails,  and  that  our  judgment  must  be  for  tha 
defendants. 

Oavb,  J. — I  am  of  the  same  opinion.  It  was  contended 
that  the  construction  we  are  putting  upon  the  claussr 
of  the  provisional  order  might  lead  to  a  different  rata 
being  levied  upon  one  portion  of  the  diatrict  itom,  that^ 
levied  upon  another.  If,  of  course,  the  proviaional 
order,  inatead  of  dealing  with  one  single  joint  boards 
were  dealing  with  a  great  number,  there  would  be  • 
great  deal  to  be  said  for  that  contention,  and  we  shouli 
have  to  struggle  against  any  constmetion  which  oiight 
lead  to  what  would  appaxentiy  be  so  unfair;  bat  tha 
provisional  order  does  not  deal  with  any  board  except 
the  particular  Darenth  Valley  Board.  That  being  so, 
it  was  open,  of  course,  to  consideration  what  was  the 
best  mode  of  ascertaining  the  proportion  which  emth  cf 
the  three  contributory  bodies  should  bring  into  th* 
common  fund*  We  have  heard  nothing  to  show  that 
the  construction  whioh  we  have  adopted  will  lead  to  any 
injustice  whatever,  and  it  may  be,  having  regard  t9  the 
peculiar  nature  of  this  district,  all  of  it  being  more  ci 
less  of  a  suburban  character,  there  may  be  really  nc 
such  disproportion  as  would  make  it  worth  while  to  /fo 
to  the  trouble  of  distinguishing,  f6r  the  purposes  of  the 
proportion  which  each  is  to  pay,  between  the  land  wfaich 
ultimately  will  be  assessed  at  one-fourth  of  its  rateable 
value  and  the  land  whioh  will  be  aasesed  at  the  fall 
rateable  value.  I  agree  with  my  brother  Mathew  in  tb& 
construction  he  has  put  upon  the  Act 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Kingiford,   Dcrmaa^  A 
(7o.»  for  CameU  A  iSons,  Sevenoaka. 

Solidtora  for  the  defendants,  Pgke  ^  ParroU,  for  T. 
&  r.  0.  Haywardf  Dartford. 


Q.  B.  Div.  (Denman  andl 
Hathew,  JJ.)  j 


Feb.  22 ;  AprU  S. 


2n   re    Soxtth  -  Eastebit   Dinsioir    of    Esskx 
Eleciioit.  (a.) 

Election  law — Parliamew^^Betuming  ofiotr*§  ehargee-^ 
BaUa  Act,  1872  (35  A  36  Viet.  c.  33),  s.  8 ;  J^u 
liamentary  ElecUani  (Bduming  Offiom)  Ad,  187 
(38  df  39  Vict^  e.  84),  M.  2,  4,  5. 

By  38  <ft  39  Vtet.  e.  84,  s.  2,  the  right  of  the  reficritia 
o.^2c0r  to  he  paid  for  expensee  reaeonahlg  incurred  durin 
a  Parliamentary  election  ie  not  limitm  to  Buch  ehargt 
only  a$  have  been  vouched  under  eectiom  4  and  5.  £ 
ii  entUled  to  he  indemnified  for  euch  kinde  of  servio 
and  expeneea  ae  are  of  the  kinde  enumeraied  in  t 
ichedule,  and  are  aleo  hdh  reaeonaliU  and  wUhivk  I 
maasimum,  although  euch  chargee  have  been  made  tend 
wrong  headinge  and  are  not  actually  mentioned  in  I 
echedule. 

If  detailed  particulare  of  iteme  comprieing  chart 
within  the  deecription  of  expeneee  alloiSed  ae  ^veta' 
the  schedule  to  the  Act  have  been  eent  in  to  the  tttads 
eheriffand  paid  by  him  within  fourteen  days,  anci  t> 
ehertff  hae  paid  the  fotoZ  amount  of  euch  chargee  to  t 
under^heriff,  and  charged  euch  amounts  to  the  ecet^c 

(a.)  Beported  1^  A.  H.  Todd,  Esq.,  BaRister-at-lA  w 
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idm  wUhin  iwenisf^one  <2ay«,  in/arming  ihem  where  the 
mnhm  may  he  inepededj  the  provUioM  of  section  5 
kve  hten  complied  toith^  and  the  niyiming  officer  i$ 
aUOed  to  U  indemnified. 

Appeal  fkom  a  review  hj  the  matter  of  the  taxation 
bj  the  conntj  cx>art  jadge  of  Emcz  of  the  sheriff's 
cksTges  as  rftaming  officer  ia  respect  of  a 
AsIiameBtary  electicn  for  the  Sonth-Eastem  DiTision 
of  that  coQ&ty.  A  member  of  the  firm  of  Messrs.  €topps 
A  8cm  acted  ai  ander -sheriff,  the  high  sheriff  being  the 
xctmniag  effieer. 

Tbe  iteBH  is  qaettton  were : — 
1.  For  pnpariDg  and  pnbHshing  the  notice  of  election, 
£SSr. 

The  eematj  oouii  Judge  allowed  only  17s.  of  this 
dmtgf,  em  the  groand  that  voachers  had  not  been  pro- 
dneed  hi  mpect  of  the  balance. 

t  For  preparing  and  supplying  the  nomination  papers, 
ills. 

Ob  the  same  gimmd  2s.  only  of  this  charge  had  been 
■Ooved. 
S,  Storage  for  ballot  boxes,  £1  lOe. 
Disallowed   on  the   ground  that  it  was  not  a  daim 
aathorixed  in  tbe  sdiadnle  to  tbe  Act  of  1875. 

12.  For  the  prepsration  and  paUicalion  of  notices 
(ether  than  the  notioe  of  election),  £26. 

BiBsiUowcd  a»  the  ground  that  there  had  been  no 
tBBsnianm  tothe  leiuming  oi&cer  by  the  under-sheriff 
SB  lh«  petaon  djuming  for  work,  labour,  &o.,  against  the 
xfltaning  cfBeer  of  ths  detailed  particulars  in  writiug  of 
this  dsim  within  14  dsya  in  compliance  itilh  the  terms 
of  section  5  of  the  Act. 

13,  For  pntmehoni  and  other  assistance  in  and  about 
the  eoBdnct  of  the  election,  £46. 

Disallowed ;  the  county  court  judge  holding  that  it 
ML  vitbtn  tbe  same  daaa  of  claims  as  No.  12,  and  that 
it  wss  goTemed  by  section  5  of  the  Act. 

68.  For  time  and  expenses  in  biinging,  Ac.*  ballot  boxes, 
itsBpiBg  instruments,  and  papers  from  Southend  to 
Gbelmsfoid  after  the  eleotion,  £4  4p. 

DimHowcd  as  not  coming  within  the  schedule  to  the 
Act 

76.  (Classed  under  the  head  *'  ail  other  expenses.") 
fSbem  k  Son's  bill  for  forms  and  printing,  £25  Is. 

0(  Ikis  charge  only  £S  16s.  lid.  had  been  aUowed,  on 
the  gnaid  that  otherwise  £18  which  was  the  maximum 
foc*ftllcihcr  expenses"  giren  in  the  schedule  would 
hsfstobsoBceded. 

CkeamdK  Q.C,  and  W.  WigUman  Wood,  for  the 
iKtanaigfiflleer. 

Eenii  Lea^  tot  the  unsueoestf  nl  candidate,  and 

Edward  PoUocky  for  the  sitting  member. 

Our,  adv.  vuU. 

Aptfl  26. — ^The  judgment  of  the  court  (Dbnkak  and 
lUsow,  JJ.)  was  delivered  by 

Dbxav,  J^ — ^This  was  an  appeal,  under  49  ft  50  Vict. 
CS7,  SL?,  from  the  master's  reriew  of  the  taxation  by 
ftscMBty  court  judge  of  Essex  of  the  sheriff's  charges 
AuAnniag  officer  in  respect  of  a  Parliamentary  election 
te%ft8oath-EMtern  DiTicion  of  Essex. 
ThaAaiff  objects  to  the  disallowance  of  certain 


'^tMcandidat«»s  insist  upon  the  correctness  of  tbe 
tame^e^BimkioDf  which  confirmed  the  taxation  of  the 
eovB^csut  jadge  in  all  respects,  but  did  not  go  intj 
tmy  deteiU  et  giTo  any  reasons. 

The  CDuty  court  judge  delivered  a  judgment  iu  which 
V»  geifo  his  reasons  for  the  rarious  diBallowanoes 
wqilaffned  cl.  It  is  not  necessary  to  enter  into  these  in 
^■ML  Hie  principal  ground  of  his  decision  appears  to 
taM  been  that  several  of  the  items  charged  in  the 
officer's  account  sent  to  the  candidates  were 


charges  for  services  rendered  by  the  under-sheriff  for  the- 
sheriff,  the  returning  officer,  and  not  vouched  in  detail 
or  dissected  in  the  account  sent  in,  so  as  to  enable  the 
candidates  or  their  election  agents,  by  inspection  of  the 
accounts  and  subsequently  of  the  vouchers,  to  see 
whether  the  charges  were  reasonable  or  otheririse.  The 
total  amount  chsrged  to  the  candidates — vis.  £547  6s.  8d. 
-—was  within  the  limit  allowed  by  the  statute,  but  from 
this  amount  the  sum  of  £240  14s.  2d.  was  disallowed  by 
the  county  court  judge,  part,  as  was  admitted,  rightly  ; 
part,  as  was  contended,  improperly.  Btiote  dealing 
with  the  particular  items  in  diispute  it  will  be  desirable 
to  refer  to  the  enactments  bearing  on  the  case. 

The  duties  of  the  returning  officer  are  now  pre- 
scribed in  various  clauses  of  the  Ballot  Act,  1872, 
Among  other  things  he  is,  by  section  8,  to  provide 
nomination  papers,  polling  stations  (with  the  tight,  by 
section  6,  of  using  schoolroomSi  Ac,  making  good  any 
damage  or  expense  on  account  of  their  being  so  used)» 
ballot-boxes,  baUot-psperr,  Ac.,  and  to  pay  such  officera 
and  do  such  other  things  as  may  be  necesssry  for 
effectually  conducting  the  eleotion.  By  the  same  sec- 
tion it  is  provided  that  all  expenses  properly  incurred  in 
carrying  into  effect  the  provisions  of  that  Act  should  be 
payable  in  the  same  manner  as  expenses  incurred  in  the 
erection  of  polling  booths  were  then  by  law  payable 
(that  is  to  say,  ultimately  by  the  candidates  in  equal 
proportions),  and  a  power  is  given  to  the  sheriff  to  ap- 
point in  writing  a  deputy  (which  was  not  done  iu  this 
case),  and  it  is  provided  that  every  such  deputy  and 
also  any  under-sheriff  shall,  in  so  far  as  he  aou  as  a  re- 
turning officer,  be  deemed  to  l>e  included  in  the  term  ^ 
''  returning  officer,"  In  the  present  case  there  was  no 
appointment  of  under-sheriff  in  writing  so  as  to  make 
him  a  deputy-sherlfE,  but  he  did  a  great  part  of  the 
work  for  which  the  sheriff  charges  the  candidate  in  the 
account  sent  in.  In  the  rules  contained  in  the  schedule 
to  the  Ballot  Act  the  duties  of  the  returning  oflUier 
are  prescribed  in  considerable  detail.  He  is  by  rule  1  to 
give  notice  of  the  time  and  place  of  proceeding  to  the 
election ;  he  is  also  to  give  notice  of  the  poll  by  rule  9  ; 
by  rule  11  he  is  to  placard  the  building  in  which  the 
eleotion  is  to  take  place  with  the  names  of  those  nomi- 
nated ;  by  rule  15  he  is  to  provide  poUing  stations ;  by 
rule  16  to  furnish  them  with  a  certain  number  of 
compartments ;  and  by  rule  19  to  give  publio  notioe  of 
the  situation  rf  the  polling  stations  and  the  description 
of  the  vote (4  woo  are  to  vote  at  each  and  of  the  mode 
in  which  they  bra  to  vote.  The  above  enumeration  is 
sufficient  to  illustrate  the  nature  of  those  duties  of  the 
returning  officer  which  necessarily  involve  some  ex- 
penditure on  his  part  beyond  the  merely  personal 
duties  which  he  is  called  upon  to  perform  by  himself  or 
others.  By  rule  46  it  is  providsd  that  where  he  Is^ 
required  by  the  Act  to  give  any  public  notice  he  may  do 
BO  by  advertisements,  or  placuds,  or  handbills,  or  such 
other  means  as  he  thinks  bsbt  calculated  to  afford  infor- 
mation to  the  electors.  These  being  the  duties  of  the 
returning  officer  since  1872,  the  Legislature  in  1875 
passed  the  Act  upon  wbioh  the  questions  discussed 
before  us  mainly  depend.  It  is  the  38  A  39  Yict.  o.  84> 
and  is  called  in  the  preamble  "  An  Act  to  regulate  the 
expenses  and  control  the  cbui({es  of  returning  officers 
at  Parliamentary  elections." 

By  section  2  it  provides  that  the  returning  oi&oer 
shall  bo  entitled  to  his  reasonable  charges,  not  exceeding 
the  sums  mentioned  in  the  first  schedule  to  the  Act,  in 
respect  of  services  and  expenses  of  the  several  kinds 
mentioned  in  the  schedule  which  have  been  properly 
rendered  or  incurred  by  him  for  the  purposes  of  the 
election.  This  eeotion  does  not  limit  the  right  of  the 
returning  officer  to  be  paid  to  such  charges  only  as  have 
been  vouched  under  section  4  or  section  5,  afterwards 
referred  to.  The  section  further  enacts  that  *'  a  return- 
ing officer  shall  not  be  entitled  to  payment  for  any  other 
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^otioM  or  exiwiMM,  or  at  any  greater  rates  than  as  1& 
tho  flobednle  mentioned.''    The  echednle  whidi  foUowa 
ootftadns  twenty- two  dfflerent  headings,  wHh  the  maxi- 
ranm  ebarge  to  be  allowed  for  eaob.    Among  tiiase  am 
the  foUowhig,  which  bear 'upon  theoharges  now  in  dis- 
pute :— -For  ooDstmettng    a  polling  station,    witli    its 
^tUngs  and  oompartments,  £7  Ts. ;  for^aoh  ballot  box 
reqntoed  to  be  pnrohased,  £1  le.  ;  ior  the  use  of  eadi 
ballot  box  irhen  hired,  5s.    Then  follows  oertain  eped- 
Hed  raaximnm  charges  for  stationery  at  the  polling 
stations,  for  printing  and  providing  ballot  papers  per 
tbonsosid,  for -stamping  instruments  (to  make  the  offloial 
mark  on  the  ballot  papers),  and  for  copies  of  the  register. 
Then  fbllowtfae  two  bsadings  in  whiob  the  two  moat 
important  items  in  question  in  this  ease  are  deeeribed  as 
follows  :--^Eimt,  for  the  preparation  and  pubHeAtion  of 
notices  other  than  the  notice  of  lileotion  (for  which  last- 
mentioned  notice  two  ^guineas  had  aliaa^  been  allowed 
in  the  schedale  as  the  maximum  charge},  not  exoecding 
for  the  ^*4iole  of  euch  nottoes  £80,  snid  £1  for  every 
additisma   1,000  electors  abose  8,000;    secondly,  fbr 
ptvfessional  end  other  assistanee  in  and  s/bont  tbe  con- 
duct ofliic  election,  in  «  contested  election,  not  exceed- 
ing dSS5,  and«n  additional  £8  for  etery  1,000  electors 
afbCTe  3,000,  itc.    The  last  item  in  theechedole  is  **  tot 
aU  «ther  expenses,  in  a  contested  election,  not  exceeding 
£10,  and  an  additional  £1  for  overy  1,000  electors  above 
1,000,*'  and  in  an  uncontested  eleotion,  niL    A  perusal 
eV  the  above  onaotmetfts  leads  to  the  oonolnsion  that 
wkereas,  on  the  one  fmnd,  the  Legi^tare  intended  to 
ptoteotvandidstesfrom  unreasonabledemBndaofretnmhig 
oSceis,  on  the  other  hand,  it  bad  a  regard  to  the  in- 
cfcased  duties  which  the  Ba^pot  Act  had  thrown  upon 
those  ofBosnb<and  intended  tfiat  for>-aIl«ctnal  mpemMtnic 
reasonably  necemvj  fer  the  oonduot  of  the  elsetion  (to  be 
ascertained  in  case  of  objection  by>taxation}tbc  rctuming 
officer  efaould  be  indemnified,  snbject^nly  to  this— 4ihata 
msshnnm  charge  was  -specified  in  the  schedule  beyond 
wUch  the  candMates  should  not 'be  liable,  even  though 
each  maxim  Mm  charge  might  not  be  sufficient  to  Tsim- 
bnrse  the  'returning  ofiteer  for  bis  'cocpensee  in  vwpect  of 
the  particular  class  dt  expenditurB  in  respect  of  whidi 
the  maxhnum  charge  was  specified  in  the  schedule.    For 
example,    supposing   the  Tetoming    officer,    bowerer 
veasenably,  swing  to  the  difficnlty  of  deciding  queetiona 
e<  law  raieed  during  thedeetion,  were  to  render  bisMelt 
liable  to  hundreds  of  pounds  beyond  the  sum  mentioned 
in  the'schedide  as  the  maximum  for  "  profeasional  and 
ether  aasivtsBce  in  wnd  -ilbont  the  'conduct  ef  tlie  eileo- 
tien,"  he  would  %e  limited  to  the  nMnoram  in  any  cUdm 
be  would  have  against  the  candMtftes,  wM  each  candi- 
date <weuld  osrly  be  liable  to  his  ediquot  pmtion  of  lAm 
viasxmum  charge.    But  as  iong  'sn  the  letuming  officer 
en^  makes  his  claim  for  such  kinds  -of  servio<PB  and 
expenses  as  ate  of  the  kinds  ennmerotsd  in  the  sohednle, 
sNSd  are  also  both  veasonaMeiand  ^oMhin^the  maximnqi, 
mA  haive%een  properly  -rendered  or  inourred  liy  him  for 
the-parysiWB  of  tiie  election,  he  is.  by  the  very  terms  ^f 
ecction  2  of  the  Act  of  1876,  entitled  to  ewfli  chorges,  to 
brpoid'by  the  caadidsfteB  in  equal  iftiaces.    He  ie  ^not 
entitled  to  payment  for  iny  eOwr  servicee  or  expenses, 
«r  lA  any  greater  rotes  than  •bb  in  the  schedule  men- 
tioned.*'   Tbflit  is  to  say,  he  isnot  entttled  to  any  un- 
reasonable charge  or  to  any  charge  in  fcepeet  of  ser?  ices 
eorexpCBses  different  in  kind  from  those  mentioned  in 
the  wAiedQle ;  ^ncr  fot  eervicee  or  expensee  wbiofh  bove 
"not  been  propeiAy  rendered  or  incurred  f^r  the  pvrposes 
uf'fliC'fAection.    We  do  not  think  thotthe  Legislature 
intunded  to  enact  tbsrt  no  posaiUe  osrrioe  or  expense 
'Nnderad  or  inourred  by  i^  sheriil'rtionld  be  payable  by 
tte  'candldateB  merely  because  ft  dees  not  eome  Terhfxtim, 
H   Hhrtdim    within  the   several   descriptions  in  the 
•diedule,  provided  it  be  a  service  or  expense  of  one  of 
fhe  kinda  mentioned.     This  appears  to  us  to  be  sufficient 
to  abow  that,  at  leaet  as  regards  one  of  iht  dieputed 


items,  the  oounty  coort  Judge  was  wrong  in  disallovrii 
the  charge.  The  facts  relating  to  that  item  were  tbea 
In  order  to  swe  expense  at  future  deetiens  in  pnedhaatc 
new  ballot  boxes  or  hiring  them  for^tiM  election  (f« 
which  the  maximum  charges  in  the  schedale  are  napm 
tively  one  guinea  and  fire  shillings),  the  uuder-sbexfi 
who  is  a  solicitof  •  charged  the  sheriff  a  much  leaa  sn 
for  keeping  the  eld  ballot  Imxss  from  one  election  i 
another.  The  amonnt  was  diiallowed  on  the  groixi 
that  the  item  waa  one  not  contaioed  in  the  sohedcd 
It  is  not  so  eo  nomtiK,  but  we  think  it  was  a  aorvion  i 
expense  of  the  kind  for  which  a  reasonable  son  noi^l 
have  been  allowad;  and  that  the  master,  haulos  tl 
above  facta  before  him— assuming  them  to  be  made  oi 
to  his  satisfaction — ought  to  have  allowed  the  eloia 
Bot  much  mose  serious  claims  or  charges,  as  segaurda  tfa 
amouDts.  were  disallowed  on  the  igtonnd  that»  tboa| 
claimed  in  the  very  words  of  the  sohednle,  they  weren 
payable  by  the  candidates,  because  no  det«i)ed  aMWon 
of  the  items  oompcaing  them  had  bean  sent  in  to  ti 
returning  officer  within  fonrteen  days  of  the  retnn 
accoriiog  to  the  5th  aaotion  of  the  Act  of  1875.  Thes< 
were  items  12  and  13  in  the  aooonnt. 

The  first  of  these  was  descrilMd,  as  in  the  sahedala^ 
"  preparation  and  pnlUioation  of  notices  (father  than  tiie 
notice  of  election];,  ^6."  The  other  was  '*  prcfemional 
and  other  asaistanae  in  and  about  the  condist  of  tiie 
deotioo,  £46."  It  was  not  disputed  that  belb  thoae 
sums  were  sums  for  ssiiich  the  sheriff  waa  or  sUgfat  ba 
respoBBible  to  the  nnder-siheriff,  who  was  a  aoaudtor, 
Bnt  no  account  had  been  sent  in  to  the  sheriff  Igr  tin 
under-eherifl  within  the  fourteen  di^s  for  eithtt  sum 
Whether  any  lypeoiflc  daim  had  been  cant  in  ti  the  re< 
turniog  officer  within  the  twenty-one  days  specified  a 
not  iioes  not  veiy. clearly  appear  from  the  jodgnicnt  oj 
the«cauntyx»uxt  jndg^  ibut  it  is  ioiear  fro  si  Uie  Jndlg 
ment  of  the  county  court  Jadge  that  he  decided  on  i 
gmund  iHiieh  makes  it  imposaibie  to  ascertain  Una!,  be< 
cause  in  his  judgment  ha  gaoe  the  exact  ground  upa 
which  he  disallowed  the  charges,  as  follows: — "Ash 
item  12, 1  decide  that  these  baaing  been  no  tranamiada 
to  the  returning  officer  of  the  detailed  parttcolaia  I] 
writing  of  this  ^aim  within  the  foorteeu  days  apcolfiei 
(t.e.,  in  section  5),  l^y  Messrs.  Gpcpp  ft  Sons,  as  the  per 
sons  claiming  iar  work  and  labour,  ftc,  s^gaiimt  th 
returning  officer,  in  coofplianQe  with  the  terms  of  see 
Hon  ^  af  ^8  d;  JO  \;ict.A.  84.  this  item  must  be  dia 
allowed.''  It  may  be  assumed  for  the  present  purpoat 
in  the  Rhsence  of  anyUiing  to  the  contrary  in  the  leame 
]iidf;e*R  deci^i-tn,  that  -this  £26  may  have  been  aetualf 
paid  by  the  uuder-shcrifl  to  the  sereral  persons  en 
titled,  H4id  that  it  may  baae.bacai  on  expendttuse  sriSbii 
the  maxim  am  allowed  for  the  purposes  to  which  it  re< 
lateB,  and  tbart  the  under-sheriff,  'iMvtng  paid  ttia 
amonat  on  behalf  of  the  sheriff,  bad  in  his  poesesaioi 
vouchers  for  all  the  hills  going  to  make  up  the  £S( 
Still  we  understand  the  learned  judge's  decision  to  li 
that  the  returning  officer  must  himself  have  receivt 
detailed  .particalaffs  from  the  under-sbesiff  ^fasog^ 
him  in  detail  within  i;he  fenrteen  days,  and  in  defan 
most  lose  any  resort  as  against  the  candidate,  tboi^ 
be  osigbt  hama  paid  the  amoont  to  the  under-oheit 
before  aending  in  his  claim  against  the  oondidates.  Vf 
do  not  so  read  ecction  5  of  the  Act,  nor  do  ire  think  tha 
the  joint  effect  of  sections  4  and  5  is  such.  Section  o  j 
prima  fach  Uit  the  protection  of  the  retomiog  oIIIdci 
It  is  DO  doubt  also  ior  the  protection  of  the  esudidati 
for  the  retoxning  offloar  is  not  liable  to  pay  for  auj 
work,  labour,  services,  or  expenses  in  respect  stf  a^| 
contract  not  duly  etalied  in  such  detailed  pariicnlsn 
Bnt  if  detailed  particulars  have  been  sent  in  to  tfai 
under-sheriff,  and  paid  by  lum  for  the  sheriff  witUn  tba 
fourteen  days,  or  even  afterwards  within  the  twen^oof 
dayp,  we  find  nothing  to  prevent  this  from  being  a  eam- 
pliaooe  mth  section  5,  inasmuch  as  the  >uMlev«ahaE£ff  h 
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HsBE  Covwr, 


In  se  Sox7TK*EAsnBN  DnrmoK  op  Essxz  Elbotiov.--OIbofi»  v.  Tatlob. 


High  Oovbt. 


Botadouly  tbe  ag<eiit  of  the  aherifi  fo?  saeh  matten 
H  f  tiOIs  ftor  aenioM  rendend  that  a  sendini^  the  partioa- 
^n  to  Urn  moet  be  looked  npon,  In  the  abeence  of  anj 
~  to  Am  ooDtfSfj,  as  being  a  aending  of  tiiem  to  the 
Therefore  we  do  not  think  that  the  objeotion 
whiefa  the  learned  Jadge  aoted  ie  by  any  means 
against  the  eherffl's  right  to  reooTer  the  £26 

t  vas  said  tiiat  If  the  sheriff  does  not  himself  reoeffe 
paitieiilais  In '  detail  under  seetion  5,  he  oannot, 
aeetion  4,  transmit  the  aecoant  to  the  candidates 
shape  reqnirad  bj  that  seetion.  We  do  not  assent 
The  worda  in  aeotion  4  differ  faoaik  those  in 
5«  The  latter  reqnirea  every  person  hating  a 
k  nspeet  of  work,  &o.,  to  send  in  detailed  par- 
ol aaefa  eiaim  (i.s.y  an  aooonnt  with  dates  and 
1  aab-diYisio&a  of  different  kinds  of  work)  ;  the 
leaki  only  of  **  a  detailed  aoeoont  ahowing  the 
of  all  tbe  charges  dabned*'  (a  Tory  different 
aod  one  not  neceaaarily  leqnired  to  be  in 
detafl  than  by  separately  charging  the 
Uada  of  aai  ifccB  and  ezpensea  contained  under 
hsedings  in  the  aehednle  to  the  Act).  Thia 
iato  have  annexed  to  it  a  notice  of  the  place 
4a  fOQflhma  may  be  aeen.  We  think  that  it 
haaparfaet  compliance  with  theae  two  aectlona 
;tte«AHMihRiff  were  to  pay  on  behalf  of  the  aheriff 
AttaUaiat  detailed  aceoont,  with  partionUrs,  sent 
klajtmyflana  ^m  fourteen  days  for  the  matters  in- 
Mci  la  ttcBi  1%  ot  the  aocount  now  in  question,  and 
apohct  eoBpliaiioe  vith  the  requirements  of  section 
4  iC  ihaakoiiff  witiua  tiie' twenty- one  days,  having  paid 
tlie  mfrrifcw'ff  £SB  for  all  such  items  in  the  lump, 
vere  to  slaifB  that  ^£26  in  the  lamp  to  the  candidates 
QE^ttspnper  head,  inforoiiDg  them  that  the  vouchers 
■^tfltto^eeted  at  the  under-sherifTs  office  or  else- 

Vs  SM  Aiiefore  of  opinion  that  the  master  ought 
to  iaqafae  hito  the  facts  relating  to  the  charge,  receiving 
niteeb  iC  aseeaaary,   under   section  1   of  49   ft   50 

JWtt  regard  to  the  other  item,  13,  the  learned 
MM^  coart  Judge  appears  to  have  decided  it  en- 
fc^  m  tbe  ground  that  there  could  be  no  claim 
%1fetteiff  or  tbe  candidates  for  any  payment  made 
%«1»^  under- sheriff,  unless  within  fourteen  days  a 
MMmnrant  werd  sent  in  to  the  sheriff  himself. 
^^l|Bt let  enongh  before  us  to  enable  us  to  say  to 
^^^  *"  f,  extent  the  charge  of  £46  is  allowable ;  but 
Nl  tbe  master  ought  to  inquire  farther  into 
sad  if  there  is  any  further  appeal  from  bis 
■t  it  ought  to  come  before  the  court  iu  the 
tami,  vith  the  objections  and  the  master's  reasons 
Si  in  an  ordinary  taxation  of  costs,  and  not  as 
It  before  us,  with  a  mere  affirmance  of  the 
judge's  decision  and  a  copy  of  his  nctes. 
ahjeetions  trere  raised  before  the  county  court 
1  allowed  by  him  which  were,  in  our  opinion, 
pon  a  too  rigid  construction  of  tbe  require - 
Ehe  Acf.  Be  appears  to  have  considered  that, 
a  particular  amount  is  charged  under  a  wrong 
I  beyond  his  power  to  sHow  it,  erea 
^aight  be  clearly  shown  that  it  was  a  legitimate 
and  duly  vouched,  and  within  the  maximum 
added  to  the  charges  for  similar  expenditure 
the  proper  heading.  For  instance,  there 
ion  whether  under  the  heading  "  for  con- 
^folUng  stations,  with  fittings,  compartments," 
of  £25  was  properly  charged  far  furnishing 
atstion  with  the  necessary  placards  and 
articles  requirad  by  the  Act  to  be  provided 
polling  station.  The  county  court  Judge's  note 
ia4  enable  us  t:>  see  clearly  what  these  articles 
%sittlM  grotmd  of  his  decision  appears  to  have 
iftak  they  were  improperly  datsed  as  "  flttiugs  **  iu 


the  aooonnt.  Assuming  that  they  ought  to  have  been 
classed  otherwise,  we  do  not  think  that  it  neceaaarily 
followa  that  they  are  to  be  diaallowed.  If  within  the 
deacription  of  expenaes  to  be  allowed  aa  given  iu  tho 
achedule,  and  if  the  whole  supply  of  w^enaea  of 
the  kind  waa  within  the  maximum,  and  not  unreasoa- 
able,  we  think  it  waa  within  the  competency  of  the 
county  court  Judge  to  allow  them,  even  though  they 
were  claimed  under  a  wrong  heading,  and  we  think  thu 
maater  ought  now  to  look  into  the  account  on  tbis 
footing,  allowing  only  ao  much  for  each  kind  of  expense 
fft  service  as  is  both  within  the  maximum  and  reason- 
able, but  not  disallowing  any  pattionlar  item  if  the  totul 
of  such  items  is  within  those  limits  merely  because  it 
may  have  been  misdesoribed  and  so  appear  under  a 
different  head.  On  these  principles  we  think  that  the 
taxation  must  be  reviewed. 

Order /or  review  of  taxation. 

Solicitors  for  tbe  candidates,  Kingi/ord^  Dor  man,  4 
Co.,  for  Orfgsorif  Southend ;  Brighten  A  Co.,  far  W,  Q. 
Brighten,  Southend. 

Solicitortj  for  tbe  retoroing  officer,  Pateraon,  Snow^  <fe 
Co.,  for  Oepp  <fr  Sona,  Cuelmsf ord. 


Q.  B.  Biv.  (arove,  J.,  and  1 
Haddleston,  B.)  f 


Aug.  6,  8. 


Cbofts  v.  Ta^ylor.  (a.) 

Revenue^  Exciie^^ Dilution  of  beer  hy  puUiean'^ 
Cuitoma  and  Inkmd  Revenue  Act,  1885  (48  df  49 
Viet.  c.  51),  a.  8. 

A  publican  had  in  his  cellar  a  eaek  of  strong  beer  and 
also  a  cask  of  much  weaker  beer.  He  drew  off  a  certain 
quantity  of  the  stronger  beer  and  filled  the  ea$k  again 
with  some  of  the  weaker  beer,  thereby  reducing  the 
specific  gravity  of  the  cask  of  stronger  beer  from  10  fo  8. 

Held,  that  he  was  liable  to  conviction  for  diluting  the 
stronger  beer,  under  section  8,  sub^section  2,  of  the 
Customs  and  Inland  Revenue  Ad,  1885. 

Caee  stated  by  one  ot  the  police  magistrates  for  tbe 
metropolis. 

Tbe  fdots  set  forth  iu  the  special  case  were  as 
follows:— 

Tbe  appellant,  a  licensed  occupier  of  a  public-house 
and  ret  liler  of  beer,  was  summoned  to  answer  an  infor- 
mation exhibited  by  the  respondent,  au  officer  of  Inland 
Revenue,  for  diluting  beer  contrary  t3  4 4  &  49  Vict.  c. 
51, 8.  8. 

On  the  16tb  of  February  he  had  in  bii  cellar  a  pun* 
cheon  of  beer  purchased  of  Messrs.  Bardsy  k  Oo., 
browers,  containing  seventjr*two  gallons  of  beer.  He 
had  also  in  his  cellar  tbitty^six  gallons  of  small  beer, 
purchased  of  Mr.  Bishop,  a  dealer  in  beer.  The  beer 
purchased  of  Messrs.  Barclay  was  of  the  density  of 
1013*00  and  of  the  original  gravitf  of  1056*27,  and  con- 
tsiined  10'30  of  proof  spirit.  The  beer  purchased  of 
Bishop  was  of  the  densit/  of  1002*52  and  of  the  original 
grarity  of  1021*79,  and  contained  4'6 2  of  proof  spirit. 
The  difference  in  gravity  is  equivalent  ts  four  gallons  of 
watar. 

On  tbe  16tb  of  February  tbe  appellant  tK>k  about 
nineteen  and  a-halC  gallons  of  Messrs.  Barclay's  beer 
out  of  the  72-gallon  cask,  and  took  elgbtaen  gallons 
out  of  a  cask  of  Bishop's  beer,  and  poured  the  latter  into 
the  cask  of  Mes»rd.  Barclay's  beer,  and  added  thereto 
one  gallon  of  finings.  The  tvro  beers  showed  on  analysid 
a  density  of  101042  and  an  original  gravity  of  104584 
and  proof  spirit  8*56. 


(a.)  Reported  by  A.  H.  Todd,  Esq.,  Barrister-at-Law. 
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High  Court. 


ObOITS  ».  TaTLOB. — TONSLBT  V.  HimK. 


High  Oouei 


Neither  wat^r  nor  any  other  matter  except  the  fiaiDgs 
was  added  to  the  beer,  and  the  eifeot  of  mixing  the  tiro 
beers  was  to  lower  the  strength  of  Messrs.  Barclaj's  beer 
i;9  the  extant  sboTO  mentioned. 

The  magistrat),  being  o(  opinion  that  the  word 
*' dilute  "  being  deflaed  in  the  Imperial  Dictionary  as 
''  to  weaken  or  reduce  the  ctrength  of/'  the  stronger 
beer  bad  been  dilated  by  adding  the  weaker  beer^  and 
convict <)d  the  appellant. 

The  qneation  for  the  opinion  of  the  coart  was  whether 
each  mixing  of  the  beers  was  a  dilation  within  the  mean- 
ing of  the  stitate. 

By  the  Gast)ms  and  Inland  Bevenae  Act,  1885  (48  ft 
49  Vict.  c.  51),  8.  8,  it  is  enacted  as  follows  :— 

(2.)  A  dealer  in  or  retailer  of  beer  shall  not  adulterate 
or  dilata  beer  or  add  any  matter  or  thing  theret  >  (except 
finings  for  the  purpose  of  clarification),  and  any  beer 
found  t)  be  adulterated  or  dilat-sd  or  mixed  wit'i  any 
other  matter  or  thing  (except  fioings)  in  the  possession 
of  a  dealer  in  or  r£tiiler  of  beer,  shall  be  forfeited,  and 
he  shall  incur  a  fine  of  fifty  pounds." 

By  section  4, '*  The  tarm  beer  in  the  Inland  Beveaae 
Act,  1880,  shall  be  constraed  to  extend  t?  any  liquor 
which  is  made  or  sold  as  a  description  of  beer  or  as  a 
subst'tate  for  beer,  and  which  on  analysis  of  a  sample 
thereof  at  any  t'me  shall  be  found  t )  contain  more  than 
ttro  per  centum  of  proof  spirit." 

Beid,  Q.0»,  and  Bodkin,  for  the  appellant.— The  Customs 
and  Revenue  Act,  1885,  is  a  revenue  Act,  and  intended 
only  to  prevent  the  publican  f  fom  increasing  the  quantify 
of  beer  by  adding  matters  which  had  not  paid  duty.  In 
this  case  both  beers  had  paid  duty.  Mixing  cannot  be 
dilation  oi  adulteration. 

Sir  E.  Clary,  S.G.,  and  R.  8.  Wright,  for  the  respon- 
dent.— The  Act  was  intended  to  protect  the  public 
against  fraud,  and  the  c  fl:»ct  in  this  case  of  the  mixing 
was  the  same  as  if  water  had  been  poured  in. 

RHd,  Q.C,  replied. 

Cur.  adv,  vult 

Aug.  8. — GaovB,  J.— I  have  come  to  the  conclusion 
-that  the  conviction  was  right.  The  question  turns 
mainly  on  section  8  of  the  Act.  The  two  sub*seotions 
-there  are  different.  The  flrit  sub-section  deals  with  the 
brewer  who  is  not  to  "  adulterate  or  add  anything  "  to 
-the  beer  except  finings.  The  second  sub- section  deals 
with  the  publican  or  retailer  who  is  forbidden  to 
^*  adulterate,  dilate,  or  add  anything"  to  the  beer. 
Brewers  who  brew  beer  of  different  strengths  may 
el  ways  dilute  it  either  by  adding  water  to  or  mixing 
weaker  beer  with  stronger  beer,  proviled  they  do  it  so 
as  sot  to  cheat  the  Excise  or  their  customers.  The 
retailer,  on  the  other  hand,  sells  the  beer  as  it  is  furnished 
to  him,  and  the  intention  of  the  Act  is  that  af  Ger  be  has 
purchased  it  f  jr  retailing  it  shall  remain  undiluted  so 
that  the  purchaser  may  know  what  he  is  dri  iking.  Here 
■the  defendant  undoubtedly  did  dilate  the  beer,  for  he 
mixed  weaker  beer  with  stronger  so  as  to  reduce  its 
specific  gravity  from  10  to  8,  and  that  certainly  seems  to 
me  to  be  dilution  within  the  meaning  of  the  Act. 
Counsel  f  jr  tbe  appellant  argued  that  the  Act  meant  t  > 
prohibit  only  a  dilution  with  water,  but  if  that  argameut 
were  correct  the  retailer  might  poir  into  stronger  beer 
weak  beer  which  was  only  a  very  little  stronger  than  water 
provided  he  did  not  reduce  the  strength  of  the  mixture 
below  two  per  cent. 

It  is  said  that  this  Act  is  orly  a  revenue  Act,  and 
therefore  was  not  meant  to  protect  customers  of  pub- 
Icans ;  but  there  is  no  doubt  that  the  revenue  would 
suffer  if  publicans  were  allowed  as  much  freedom  as  bai 
been  contended  for  them  in  mixing  beers  proii  led  by 
the  brewers.  Bat  that  does  not  affect  the  questioD,  for 
tbe  words  of  tbe  Act  are  clear,  and  we  mutt  give  tbe 
ordinary  interpretation  to  the  language  of  tbe  Act  wh'oh 


is  before  us,  whether  it  is  wb  at  is  called  a  *'  money  Bi 
or  not.  It  has  been  suggested  that  this  dedsloa  ^ 
prevent  a  pablicw  from  selling  what  is  called  '*  hslt-s 
half"  t)  bis  customers,  but  the  retailer  might  fan 
the  two  kinds  of  beer  for  his  onstomer  to  mix,  o%  e 
if  he  mixed  them  for  him,  provided  it  was  done  with 
consent  and  in  the  presence  of  the  customer,  the  pabli 
would  be  the  onstomer's  agent,  and  wonld  be  eatitlsc 
do  00.  But  even  if  the  Act  bad  that  effect,  ths  ai] 
ment  to  be  ^niwn  from  the  inconvenience  of  the  ana 
ment  conld  not  be  allowed  to  prevail,  and  tlie  pi 
language  of  the  statute  would  have  to  be  foUiwsd. 

HuDDLvsTON,  B. — I  am  of  tbe  same  opinion,  thoog 
bad  some  doubts  during  the  progress  of  the  argumei 
I  thought  at  first  that,  as  this  was  only  a  revenue  i 
no  loss  could  befall  the  Excise  by  the  publican  mix 
two  kinds  of  beer  that  had  pai  1  duty.  But  though 
object  of  the  enactment  may  be  in  tbe  first  plaoe  to  | 
tect  the  Excise,  the  words  are  plain,  and  we  cannot  ei 
into  the  question  whether  they  deal  with,  or  do  not  d 
with,  the  primary  object  of  the  statute.  Farther,  I 
now  satisaed  that  the  Act  does  not  prevent  tbe  sals 
the  publican  ti  a  customer  of  a  glass  of  what  Is  osl 
*< half-and-half*';  it  is  intended  to  pravent the mixl 
of  large  quantities  of  beer  ii  the  pablican's  cellar,  i 
not  of  small  quantities  at  the  desire  of  tbe  c^jBtn 
and  in  his  presence.  There  can  be  no  doabt  that  t 
ordiaary  meaning  of  "dilute  "  is  to  •*  weaken,  rednoe  1 
strength  of,"  and  that  this  was  done  in  tbe  present  oi 
is  clear. 

Judgment /or  the  re$pondeni. 

Solicitors  for  the  appellant,  Peckham,  MaUland, 
Peckham, 

Soli3itor  for  tbe  respondent.  Solicits  for  /«^i 
Rtvtnue. 


ting),  im 
en  daytm 
.Sd,r.«ij 


Q.  B.  Div.  (Field  and  Manisty,  JJ.)  Jo^  M 

ToiTflLKY  P.  Hbpfeb.  (a.) 
Pradice-^Notiee  of  trials  Application  /or  trial  lyjv 
--Ord.  30,  rr.  6,  16. 
A  notice  o/  trial  o/  an  action  being  w>  longer  in  fo 
hy  reaeon  of  the  cause  not  having  been  entered  f«^ 
hy  either  party  tpiihin  the  time  required  hy  «•«•  36 
16,  the  plaintiff  gave  a  eecond  natUie  of  trial  and  appi 
/or  a  trial  by  Jury. 

Held,  by  Fieli,  J.   (Mantety,  J.,  diteentingl 
application,  not  having  been  made  within  ten 
first  notice  o/  trial,  was  too  late  under  ord,  " 

Appeal  from  an  order  of  A.  L.  Smith,  J^  *^  ^^ 
refasing  a  trial  with  a  Jury  under  ord.  36,  r.  6. 

Action  brought  for  the  balance  of  purcbase-ajni 

The  plaintiff  gave  notice  of  trial  on  April  %h_ 
but  tbe- cause  was  not  entered  for  trial  within  then 
log  six  d4ys,  as  required  by  ord.  36,  r.  l**'"] 
plaoe  of  trial  is  London  or  Middlesex.  The  pM 
gave  a  second  notice  of  trial  on  May  14,  and  apfU" 
a  trial  by  Jury  on  May  19,  The  application  ws» « 
by  the  master  and  by  A.  L.  Smith,  J.,  at  cbamoerw 

R.  Wallace,  for  the  plaintiff.— The  first  nofcioeo 
is  no  longer  in  force.  The  application  is,  theren 
time  if  made  witbia  ten  days  of  the  second  noti  c 

Blake  Oigers,  for  the  defendant.— Tbe  pw'i'*  ^ 
longer  an  absolate  right  to  a  trial  by  J^'^/J^ 
ezpiralim  of  ten  days  after  notice  of  ^'^•^^^ 
given.  A  second  notioe  of  trial  U  nowhere  contem! 
by  the  rules. 


(".) 


B-sported  by  Q.  K.  P*mt,  Eiq.,  B«rrl»te»'»**' 
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Gom  OF  AnsAu 


Pbmton  «.  ErmDUNOTOir. 


OOUBT  OF  ApPBAL. 


Vmus  X — I  tbiiik  the  order  appealed  from  was 
q^  Here  oonld  be  no  doabt^  if  rale  6  etood  alone, 
tbt  Botioe  o(  trial  bavin^  been  giTen  on  April  21  and 
Ind^fs  having  expired  at  tbe  date  of  the  application 
fir  a  jar/,  it  was  out  of  time  under  rule  6.  I  think  it 
■far  to  isolate  mle  6  and  oonstrue  it  bj  itself  according 
to  ill  plain  and  literal  meaning.  I  gire  no  opinion  ao 
to  lift  effect  of  mle  16. 

Hamr,  J. — I  am  nnable  to  adopt  this  Yiew.  Unless 
tbscftKtof  the  two  ralee  is  absolntelj  to  prohibit  the 
iMirtiltem  hating  the  case  tried  bj  a  Jury,  be  ought 
M^ii■7  opinion,  to  loee  bis  rights.  It  cannot  hate 
taaitedsd  that  if  notice  of  trial  is  given  one  day  and 
MriBBiDdcd  the  next  for  the  pnrpoees  of  an  attempt 
HfltOmant,  the  effect  of  the  notioe  being  ''no  longer 
Btai**[nilel6)  shall  be  to  prevent  the  parties  from 
4M8g  a  trial  by  joxy  in  the  simple  manner  provided 
If  nit  6.  As  neither  party  set  down  the  case  for  trial 
afar  tbe  ftnt  notice  given,  that  notice  became,  in  my 
fnoB,  eoontermanded  by  consent,  and  thereupon  the 
lUstiff  aoqaired  a  right  to  give,  and  did  give,  a  second 
■odes  of  trial,  whioh  was  perfectly  valid.  Having 
ataicd  the  ease  within  six  days  and  applied  for  a  jurj 
'■ttbin  tndaji  of  a  Tnlid  notioe  of  trial  the  plaintiif  has 
cmfiBsdvith  both  mle  6  and  lule  16,  and  is,  in  my 
Q|in0&,  tatifled  as  of  right  to  a  jury.  But  as  the  court 
U  Glided  Vnoiaion  the  order  of  my  brother  Smith  will 
^eoaflnKd. 

SoUtaribrtte  plaintifl,  E.  Freeman. 

8oBatat§iot^  defendant,  Boulion^   Son,  ^  Sande- 


eonTt  of  AvyiaL 


ftm  Ghao.  Biv. 


KoT.  9. 


PsssTOV  9.  Etherikgtok.  (a.) 

iUfart  Ad,  1869  (32  &  33  Ffcf.  c.  62),  ».  4,  tuh-ifdion 
{!)— Tniffce  ordered  to  pay  money  under  hie  control 
--Drfttuil^AhMenee  of  fiaud-^Attaehmmt—R,  8,  67,, 
1883,  ord,  42,  r.  3 ;  ord.  44,  r.  2 — Dteeretion  of  Judge 
-Meors  Ad,  1878  (41  <i^  42  Vict.  e.  54),  e.  1. 

Sedien  4,  iuh^iedion  (3),  of  tke  Debtors  Act,  1809, 
nhf  ap/piiee  token  default  ie  made  in  payment,  not  of 
a  wre  ordinary  deht,  hut  of  a  trust  sum, 

Oa  ea  apflieation,  under  ord.  44,  r.  2,  of  the  R:  8.  C, 

'^^tjer  leave  to  issue  a  torit  of  (xtiachment  against  a 

^ndlet,to  enforce  a  judgment  for  the  payment  of  money, 

t  ii  asl  necessary,  in  ordtr  to  bring  the  case  within 

iflfiM  4,  sub-sedion  (3),  of  t?ie  Debtors  Ad,  1869,  to 

liMilel  the  trustee  has  been  guilty  of  any  fraud.     Any 

4MKi  evea  without  fraud,  made  by  a  trustee  in  pay* 

yy  a»3f  sum  in  his  possession  or  under  his  control, 

jjAfce  koi  been  ordered  to  pay,  is  sufficient  to  Justify 

Tjw(  ta  mo^fi^  an  order  for  attachment, 

^^s  fudge,  on  an  application  for  leave  to  isiue  a 
•jyiliiicAtiKnt  a^atn«^  a  trustee,  makes  an  order  for 
^■■J>aa<  in  the  exercise  of  tJie  discrdion  given  to  him 
^i^mmAd,  1878,  theContt  of  Appeal  will  not 
*»^f9tm  the  merits. 
Cirewtttt  v,  Elgood,  35  W.  R.  369,  34  Ch,  D.  691, 

Ordtrof  Kekewich,  J.,  affirmed. 

^Ppcal  from  Kekewich,  J.,  fitting  as  Vacation  Judge, 
la  1659  tbe  defendant,  the  preient  appellant,   was 

^«-)  Bcported  by  M.  J.  Blayb,  Ei»q.,  Bnrri8ter*at-Law 


indebted  to  his  brother,  and  the  brother  afterwardf 
assigned  the  debt  to  the  trustee  of  a  voluntary  settle- 
ment for  the  benefit  of  his  wife  and  children.  Actions 
were  subsequently  brought  against  the  defendant  both 
by  the  trustee  of  the  voluntary  settlement  and  the 
brother  to  recover  the  debt.  On  the  7th  of  June,  1878, 
Hall,  V.C.,  made  an  order  sanctioning  the  compromise 
of  these  Actions  (some  of  the  parties  being  infants).  Tbe 
order  recited  an  admiwion  by  the  defendant  that  "  the 
principal  sum  in  his  hands  claimed  by  tbe  plaintiffs  in 
the  first  action  amoants  to  £4,147  6s,  Id.,"  and  went  on 
to  direct  that  the  defendant  should,  out  of  the  sum  "  so 
in  his  hands,"  pay  certain  costs  and  "should  stand 
possessed  of  one  moiety  of  the  residue  upon  trust  to  pay 
interest  at  the  rate  of  five  per  cent,  per  annum  *'  to  the 
brother's  wife  for  life,  with  remainder  as  to  the  corpus 
for  the  brother's  children  ;  and  it  was  further  ordered 
that  the  tenant  for  life  or  the  children  should  have 
liberty  to  apply  to  the  court  for  payment  of  the  principal 
and  interest  of  the ir  moiety  in  case  default  was  made  in 
payment  of  the  interest.  Default  was  made  in  payment 
of  tbe  interest  of  this  moiety,  and  on  the  8th  of  July, 
1887,  Stirling,  J.,  made  an  order  directing  the  defend- 
ant, within  one  month,  to  pay  the  principal  of  the  moiety 
into  court  The  defendant  failed  to  comply  with  this 
order,  and  on  tbe  24th  of  Angost  Kekewioh,  J.,  on  the 
application  of  the  tenant  for  life,  gave  leave  to  issue  a  writ 
of  attachment  against  the  defendant,  but  directed  that 
the  order  giving  leaTe  to  issue  the  writ  should  not  be 
drawn  up  for  a  fortnight. 

The  order  of  £ekewioh,  J.,  stated  that  it  appeared  to 
tbe  satisfaction  of  the  court  that  the  defendant  had  made 
default  in  payment  of  the  sum  directed  to  be  paid  into 
conrt  by  the  order  of  the  8th  of  July,  1887,  and  that 
such  default  was  made  by  the  defendant  as  trustee  or 
person  acting  in  a  fldnoiary  capacity  within  tbe  meaning 
of  sub-section  (3),  section  4,  of  the  Debtors  Act,  1869. 

Tbe  defendant  appealed. 

CozmS' Hardy,  Q.C.,  and  Lyttelton  Chubb,  for  tbe 
appellant. — This  money  was  never  in  the  hands  or  under 
the  control  of  tbe  appellant  as  trustee.  It  came  into  his 
hands  and  was  held  by  bim  as  an  ordinary  debtor,  and 
when  the  order  of  the  7th  of  June,  1878,  was  made  he 
had  not  the  money  in  his  possession  or  under  his  control 
at  all.  Tbe  admission  recited  in  that  order  was  merely 
an  admission  of  tbe  amount  of  the  debt  be  owed.  Sec- 
tion 4,  sub-section  (3),  of  tbe  Debtors  Act  therefore  does 
not  apply  :  Ferguson  v.  Ferguson,  L.  B.  10  Ch.  661,  24 
W.  R.  Dig.  164.  Tbe  appellant  has  not  been  guilty  of 
any  fraudulent  act,  and  section  4  of  tbe  Debtors  Act, 
1869,  only  applies  to  fraudulent  debtors  :  Middleton  t, 
Chichester,  19  W.  B.  369,  L.  R.  6  Cb.  152.  The  order 
of  the  7th  of  June,  1878,  expressly  authorized  tbe 
appellant  to  retain  tbii  money.  Even  if  the  case 
oomes  within  sub-section  (3)  of  f  ection  4  of  the  Debtors 
Act,  1869,  fcbe  court  has  discretion,  under  the  Debtors 
Act,  1878,  to  refuse  to  commit  tbe  debtor.  [Ootton, 
L.  J. — If  the  case  is  within  sub-section  (3)  of  section  4  of 
the  Debtors  Act,  1869,  and  the  judge  below  has  exer- 
cised bis  discretion  under  the  Act  of  1878,  we  ought  not 
to  interfere:  Crowther  v.  Elgood,  35  W.  R.  869,  34 
Ch.  D.  691.]  We  say  the  judge  below  did  not  exercise 
any  discretion  under  tbe  Act  of  1878,  but  has  proceeded 
merely  under  the  Act  of  1869. 

E.  Cutler,  Q,C.,  and  Whiteway,  for  the  respondent.— 
This  case  comes  within  both  the  letter  and  the  spirit  of 
sub-section  (3)  of  section  4  of  the  Debtors  Act,  1869. 
Middleton  t.  Chiehesier  does  not  support  the  contention 
that  fraud  or  moral  delinquency  must  be  shown  in  order 
to  bring  tbe  debtor  within  sub-section  (3)  of  section  4. 
Marris  v.  Ingram,  28  W.  R.  434,  13  Oh.  D.  338.  is  an 
authority  against  that  contention.  The  affidavit  filed 
by  the  debtor  himself  shows  that  he  had  sufficient  money 
in  his  hands  to  meet  this  sum  at  the  time  the  order  of 
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Prbston  v.  Ethbbinoton,-— Bonslla  v.  Twxokenhak  Local  Boabo.        Ooxtbt  op  Appbal. 


June  7, 1878,  was  made,  and  there  is  a  dlstinot  admis- 
eion  oontaiued  in  the  order  to  that  effeot. 

They  referred  to  Evans  ▼.  Bear,  23  W.  B.  67,  L.  B.  10 
Ch.  76  ;  Be  Strong,  84  W.  B.  614,  32  Oh.  D.  342. 

Cozens- Hardy,  Q.C,  replied. 

OoTTON,  LiJ. — Thifl  is  an  appeal  from  Kekewich,  J., 
who  made  an  order  to  commit  to  prison  the  a^lpellant. 
It  is  contended  on  behalf  of  the  appellant  that,  eren  if 
the  case  is  within  section  4,  sub-section  (3),  of  the 
Debtors  Act,  18 69,  we  ought  not,  in  the  exercise  of  our 
discretion,  to  send  him  to  prison.  But  we  cannot  enter 
into  that  now,  as,  in  my  opinion,  Kekewich,  J.,  in 
making  the  order,  exercised  his  discretion  under  the  Act 
of  1878 — though,  no  doubt,  he  exercised  it  unfavour- 
ably to  the  appellant — and  we  cannot  interfere.  The 
only  question  we  have  to  cob  aider  is,  does  the  Act  of 
1869  apply  F  [The  iiord  Justice  then  stated  the  facts, 
and  continued: — ]  No  doubt  the  existence  of  the 
ordinary  relation  of  debtor  and  creditor  does  not  bring 
the  case  within  the  exception  contained  in  the  Act.  But 
was  this  particular  sum  a  sum  at  the  time  under  the  appel- 
lant's control  as  trustee  P  for  that,  I  think,  must  be  shown 
in  order  to  bring  it  within  sub-section  (8)  of  section  4  of 
the  Act  of  1869.  Now  was  this  so  P  In  my  opinion  we 
must  hold  that  it  was.  The  order  of  June  7,  1878,  was 
a  special  order  sanctioning  the  compromise  of  the  actions 
brought  against  the  debtor,  and  was  made  upon  an 
admission  of  the  debtor,  recited  in  the  order,  that  "  he 
has  in  his  hands "  this  sum  of  money,  and  the  order 
directed  that  he  should  stand  possessed  of  it  upon  oer- 
tain  trusts ;  there  was  also  a  direction  that  if  he  made 
default  in  payment  any  of  the  parties  might  apply  to 
the  court  for  payment.  At  the  time  the  order  was  made 
the  debtor  (the  present  appellant)  was  a  trustee ;  but  it 
is  said  that  at  the  time  the  order  was  made  he  had  not, 
in  fact,  this  money  in  his  hands  or  under  his  control  as 
trustee.  I  am  of  opinion  that  the  court  would  never 
have  made  this  order  sanctioniug  a  compromise  unless 
there  was  some  evidence  to  satisfy  the  court  that  he  had 
at  the  time  in  his  posscfsion  property  or  meand^safQcient 
to  satiify  this  sum,  and  if  so,  then  he  had  this  sum 
under  his  control  as  trustee.  I  do  not  find  it  stated  in 
the  appellant's  af&davit  that  he  had  not  the  means  of 
paying  this  sum,  either  at  the  time  the  order  was  made 
or  afterwards,  and  therefore  we  must  take  it  that  he  had 
the  means  to  satisfy  this  sum  of  money  under  his  control 
at  the  time  the  order  was  made  constituting  him  a  trus- 
tee with  respect  to  it. 

Then  it  was  said  that  the  appellant  was  allowed  to 
retain  this  sum  of  money  by  the  court ;  but  that  was 
only  on  his  represetftation  that  he  could  make  it  good, 
and  until  the  court  should  otherwise  order.  He  failed  to 
pay  the  interest,  and  the  court  has  otherwise  ordered. 
Therefore  we  cannot  consider  this  as  a  sum  of  money 
in  his  power  and  control  which  the  court  authorizes  him 
to  retain.  I  am  of  opinion,  therefore,  the  appellant 
is  a  debtor  within  the  scope  of  sub-section  (3)  of  section 
4  of  the  Debtors  Act,  1869.  It  is  not  necessary  in  order 
to  commit  a  debtor  under  that  section  that  there  should 
be  any  fraud  proved  against  him.  No  doubt  the  pre- 
amble of  the  Act  describes  it  as  an  "  Act  for  the  aboli- 
tion of  imprisonment  for  debt  and  for  the  punishment 
of  fraudulent  debtors  "  ;  but  the  words  of  the  exception 
contained  in  sub-section  (3)  of  section  4  are  "  default  by 
a  trustee  •  .  .  ordered  to  pay  any  sum  in  his  pos- 
session or  under  his  control,"  and  therefore  any  default, 
even  without  fraud,  made  by  a  trustee  in  payment  of 
any  sum  in  his  possession  or  under  his  control  which  he 
is  ordered  to  pay  is  sufficient  to  Justify  the  court  in 
makiDg  an  order  to  commit. 

Lopes,  L.J. — The  question  we  have  to  consider  is 
whether  this  case  comes  within  sub-section  (3],  section 
4,  of  the  Debtors  Act,  1869.  As  to  sub-section  (8)  I 
think  it  clear  that  it  operates  only  as  between  trustee 


and  cetiui  que  trtut,  and  not  as  between  mere  debtor  and 
creditor.  Has  the  appellant  at  any  time  had  this  money 
impressed  with  a  trust  in  his  hands  P  That  depends  on 
the  evidence.  The  order  of  the  court,  already  referred 
to,  contains  a  distinct  admission  that  he  had  this  sum  in 
his  hands.  To  my  view,  the  whole  basis  of  the  order 
and  compromise  was  that  there  was  that  money  or  its 
equivalent  in  the  hands  of  the  appellant  at  the  time  the 
order  was  made  which  declared  the  trusts  with  respect 
to  it,  and  that  the  appellant  had  then  the  means  to 
satisfy  it.*  Sab-section  (3)  of  section  4  therefore  appliei. 
A  discretion  to  commit  is  given  to  the  Judge  under  the 
Act  of  1878 ;  the  Judge  has  exercised  his  discretion,  and 
therefore  this  court  will  not  interfere.  I  agree  with 
Cotton,  L.J.,  in  holding  that  it  is  not  necessary  to  show 
fraud ;  mere  default  in  payment  by  a  trustee  of  money 
in  his  poaaession  or  under  his  control  as  trustee  is 
sufficient  to  bring  the  case  within  sub- section  (3)  of  sec- 
tion 4. 

Appeal  dUmiseed. 

Solicitors,  A.  B.  Ohuhh;  Boxdll  <fe  BoxdlL 


From  Q.  B.  Div. 


Nov.  11. 


BONXLLA  V.    TwiOEENHAlC  LoCAL  BOASD. 
HOLMSS  V,   TwiCE3EZrHAlC   LoCAL   BOAED.    (a,) 

Local  government^Sewering^^Ohange  of  system — Lia- 
bilitt/  of  frontagers—Public  Health  Act,  1875  (38  <fc 
39  Vict,  c.  55),  ss.  13,  15,  18,  150,  207. 

A  piece  of  land  having  been  laid  out  for  building 
purposes,  a  system  of  sewerage  was  laid  down,  A  local 
board  for  the  district  wcu  subsequently  formed^  and, 
sixteen  years  after  its  formation,  an  altmiUon  in  the 
sewerage  system  having  become  necessary,  the  hoard 
sought  to  charge  the  froniagers  with  the  expense  of  twh 
alteration'  under  section  150  of  the  Public  Health  Act, 
1875. 

Held  {affirming  the  decision  of  the  Divisional  Govt, 
35  W.  B  578, 18  Q.  B,  D.  577),  thai  the  powers  given 
by  section  150  could  only  be  exercised  once  for  all  within 
a  reasonable  time  after  the  vesting  of  tTie  sewer  in  Vie 
local  board  under  section  13,  and  that,  thereforsy  the 
alteration  had  been  made  under  section  18,  and  was 
chargeable  on  the  general  rates  under  section  207,  and  noi 
on  the  frontagers. 

Appeals  by  the  Twickenham  Local  Board  from  the 
decision  of  a  divisional  court  (Huddleston«  B.,  and  A.  L 
Smith,  J.)  upon  a  special  case,  reported  35  W*.  B.  578, 
18  Q.  B.  D.  577. 

Bonella  and  Holmes  were  the  respective  owners  of  two 
pieces  of  land  fronting  and  adjoining  and  abutting  upon 
a  road  called  The  Avenue  upon  the  St.  Margaret's  Estate 
at  Twickenham.  This  estate  was  purchased  and  laid  oat 
for  building  purposes  by  the  Conservative  Land  Society 
prior  to  the  year  1868,  and  a  system  of  sewerage,  with  an 
outlet  into  the  Thames,  was  laid  down  by  them.  At 
that  time  no  local  board  existed  at  Twickenham,  but  in 
1868  the  Twickenham  Local  Board  was  constituted  as 
the  urban  sanitary  authority  for  that  district. 

In  1884  the  Thames  Conservators  gave  notice  to  the 
local  board  to  discontinue  the  flow  or  passage  of  any 
sewage  into  the  Thames  within  their  district,  and  the 
board  accordingly  gave  notice  to  these  f  rontagere,  among 
others,  to  alter  the  sewer,  and,  on  their  refusal  to  do  eo, 
themselves  executed  the  works,  and  charged  the  respec- 
tive proportions  of  the  expenses  upon  the  frontagers. 
Bonella  and  Holmes  appealed,  and  the  Divisional  Oouit 
held  that  the  alterations  could  not  be  charged  upon  the 

(a.)  Bepcrted  by  A.  P.  Pbrobval  Kbbp,  Esq.,  Barrlater- 
at-Law. 
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BONILLA  V.  TwiOKBZrHAX  LOOAL  BoAXD. — Ix  BJI  J0HK8ON. 


OOVST  OF  AtFXAXm 


OOUBT  07  ApPBAL. 


UmUgBUf  bat  miut  be  defrayed  out  of  the  general 
fiiArict  rate* 

By  file  Pablio  Healtfa  Aet,  1875  (88  k  39  Yict.  c.  66), 

1. 1^  **  All  eztstdig  and  fatara  aewen  within  the  district 

of  a  local  antfaority,  together  with  all  buildings,  works, 

■atirrials,  and  things  belonging  thereto,  except  sewers 

■ade  by  any  penon  for  hii  own  profit  or  by  any  oom- 

pmy  tor  Ihe  profit  of  the  shareholders     .    .    .    shall 

lest  in  and  he  under  tiie  control  of  such  looal  authority /' 

By  seekioB  15,  **  Brery  local  authority  shall  keep  in 

xffair  dl  sswera  belongfaig  to  them,  and  shall  oanse  to 

be  mde  nA  Bemers  bm  may  be  necessary  for  effectually 

dninng  fiirir  dlatriot  for  the  purposes  of  this  Act.*' 

SseliaB  18  g^ves  power  to  any  local  authority  to  alter, 
eikigt,  improre,  or  cloae  any  sewer  belonging  to  them. 
5j  seetkm  150,  if  a  street  is  not  sewered  to  their 
■dilution,  they  may  gife  notice  to  the  owners  or 
oeeopien  of  premiees  adjoining  or  abutting  on  the  street 
to  Mver  it,  and  if  auch  notioe  is  disregarded,  the  looal 
talkasUy  may  tiiemaelTea  execute  the  works  and  reooTer 
tbe  expenses  from  the  frontagers. 

By  section  207,  **  All  expenses  incurred  or  payable  by 
an  Qxhan  authority  In  the  execution  of  this  Act,  and  not 
othenriseprofided  for,ahall  be  charged  on,  and  defrayed 
out  Qf,tiie  distitet  fund  and  general  rate  leYiable  by 
luutetiiisAet.'* 


Lndcy  BrnHh^  Q.a  {J.  P.  Grain  with  him),  for  the 
local  houd.^The  sewer  was  made  by  the  ConsenratiYe 
Land  Go.  for  profit,  and  therefore  falls  within  the  exoep- 
tioB  ia  aectmi  13,  and  did  not  vest  in  the  looal  board. 
Tbey  are  entitied,  therefore,  to  nee  the  powers  given  by 
metkn  ISO  and  to  make  a  new  sewer.  IJntll  they  have 
apremed  satiafaetlcni  with  a  sewer  they  may  alter  the 
'  that  aeetion. 


impossible  for  them  now  to  use  the  powers  given  them 
by  section  160,  and  they  must  therefore  use  the  powen 
conferred  by  section  18,  and  must  defray  the  payment 
out  of  the  general  rate  under  section  207,  and  cannot 
impose  it  upon  the  frontagers.  That  is,  in  my  opinion, 
the  true  construction  of  the  statute,  and  it  follows  the 
reasoning  both  of  A.  L.  Bmith,  J.,  in  the  court  below, 
and  also  that  applied  to  another  statute  of  similar 
character  in  the  case  of  Fulham  Board  of  Works  v. 
Goodwin,  The  opposite  construction  would,  in  my 
opinion,  be  unreasonable,  for  it  would  confer  upon  the 
local  board  powers  which  would  be  alike  unjust  and 
oppressive.  It  follows,  therefore,  that  we  agree  with 
the  view  expressed  in  the  court  below,  and  that  this 
appeal  must  be  dismiesed. 

BowBN  and  Fbt,  L.JJ.,  concurred. 

Solicitor  for  Bonella,  Bpaull, 

Solicitors  for  Holmes,  Miller^  Smith,  A  Bell. 

Solicitors    for    the  local   board,    Bu$hn,    Olark,  A 
Btuion. 


From  Q.  B.  Div. 


Nov.  7. 


In  re  Johnson,  (a.) 


Boianpui,  Q.C.{Edtoyn  Jones  with  him),  for  Bonella. 
—If  tte  board  were  dissatisfied  with  the  existing  system 
ef  sewerage  when  it  vested  in  them  they  might  alter  it 
uader  section  150,  but  could  only  do  so  once  for  all. 

Be  cited  FwUham  Board  v.  Goodwin,  1  Ex.  D.  400,  25 
W.B.1%.  156. 

Afikmr  FtmeU,  tot  Holmes. 

Loid  EsasB,  M.B. — In  this  case,  at  the  time  when 
tbe  itatuteB  with  regard  to    local  authorities  became 
s^UeabK  there  was  a  sewer  in  existence  for  the  pur- 
pose of  dndning  the  road  which  had  been  made  by  the 
GmaerfitiTe  Land  Co.  when  they  laid  out  the  estate. 
We  aie  elearly  of  opinion  that  that  sewer  was  not  a 
sewer  made   for  profit  within  the  exception   given  by 
section  13.    That  being  so,  the  sewer,  when  the  local 
bosid  waa  eonatituted,  vested  in  it,  and  it  beoame  the 
dnty  of  the  local  board  to  see  that  the  sewer  was  suffi- 
cient for  the  drainage  of  the  road  which  at  that  time 
draoMd  into  it.     If  it  was  insufficient  they  had  powen 
pvea  them  by  aeetion  150  to  call  on  the  frontagers  to 
nmedy  ita  defects,  and  those  powers  they  ought  to 
hn  exercised.     Obviously  they  must  have  a  reasonably 
wAeimI  time  to  make  up  their  minds  whether  the 
«ecr  waa  anificient  or  not,  but  if  they  did  nothing  and 
^         ~  no  opinion  as  to  its  safflciency  or  insufficiency 
&a  reasonable  time,  in  my  opinion  that  is   con- 
« evidenoe    that    they    were    satisfied   with    the 
f  sewer.     When  once  they  are  satisfied  with  it 
they  cBBot   again  make  use  of  section   150.      That 
ieetkm  wss  only  meant  to  be  used  once  for  all  at  the 
time  the  loeal  authoiity    were    dissatisfied    with  the 
exfefiog  sewer.     After  the  lapse  of  a  reasonable  time, 
therefore,  thia  sewer  vested  in  them,  and  under  section 
15  fhey  were  bound  to  keep  it  in  repair,  and  if  at  any 
time  it    became   inaufflcient  they    had    power    under 
section  18  to  alter  or  enlarge  or  even  close  it.    It  was, 
theicffcre,  their  duty  to  do  so  if  the  sewer  became  in- 
HBeient.     That  haa  happened,  and    it   has    become 
to  make  a  new  sytjtem  of  sewerage.    It  is 


Coniempl  of  court^^Ahuiive  language — Interference  with 
the  adminiitration  of  fustice^^udge  in  chamhere. 

After  the  hearing  of  an  applieaUon  before  the  fudge  in 
ehamberBf  a  solicitor  who  was  engaged  in  the  case,  after 
the  parties  had  left  the  judges  chambers  and  gone  into 
the  adjoining  hall,  began  to  call  the  solicitor  for  the  other 
side  fotd  and  offensive  namu  in  eonnedu,n  with  the 
proceedings  before  the  fudge,  and  eontinued  doing  so  while 
going  downstairs  until  they  reached  the  entrance  to  the 
building,  when  he  shook  his  fist  in  the  other  solicitor's 
face,  though  he  did  not  actuedlg  strike  Jam, 

HM,  that  this  condttet  was  an  interference  vnth  the 
administration  of  justice  in  connection  with  the  pro- 
ceedings  at  chambers ;  and  that  as  the  judge  in  cham' 
bers  was  engaged  in  the  exercise  of  his  judicial  functions 
as  a  judge  of  the  High'Oourt  the  conduct  woe  a  contempt 
of  the  court  of  which  the  judge  was  the  representative, 
and  the  court  hcul  power  to  commit  for  contempt. 

Appeal  from  an  order  of  Kekewlch,  J.,  sitting  as 
Vacation  Judge,  committing  one  Johnson,  a  solicitor,  to 
prison  for  contempt  of  court. 

Upon  an  application  on  the  16th  of  August  to  Keke- 
wich,  J.,  sitting  as  Vacation  Judge  in  chambers,  in 
reference  to  an  action  in  the  Lambeth  County  Court,  one 
Oharlee  Bobinson  appeared  as  solicitor  for  the  plaintiff, 
and  Johnson  as  solicitor  for  the  defendant.  After  the 
,  application  was  disposed  of,  and  when  the  solicitors  had 
'gone  into  the  hall  adjoining  the  Judge's  ohambers, 
Johnson  began  to  call  Bobinson  foul  and  offensive 
names,  calling  him  a  *'  liar  '*  and  a  "  damned  perjured 
scoundrel,'*  and  continued  doing  so  down  the  stain 
until  they  came  to  the  east  entrance  to  the  building  lead- 
ing to  the  Strand,  when  Johnson  several  times  put  his 
hand  to  Bobinson's  face  in  a  threatening  attitude. 

The  matter  was  thereupon,  by  leave,  brought  befora 
Kekewich,  J«,  sitting  in  court  as  Vacation  Judge,  upon 
a  notice  of  motion  to  commit,  and  Johnson  not  appear- 
ing, Kekewich,  J.,  made  an  order  of  committal,  of  which 
the  following  is  the  material  part :— ^'  Ko  one  appearing 
for  the  ssid  George  Johnson,  and  it  appearing  by  the 
evidence  that  the  said  George  Johnson  did,  within  the 
precincts  of  the  court,  threaten,  assault,  and  intimidate 
the  said  Charles  Bobinson,  and  the  court  being  of 
opinion,  upon  consideration  of  the  faets  disclosed  by 

(u.)  Beported  by  W.  F.  Babbt,  Esq.,  Bainrister-at-Law. 
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suoh  evidence,  that  the  Mdd  George  Johnson  has  been 
f  ailty  of  contempt  of  court,  it  is  ordered  that  the  said 
Gtoorge  Johnson"  be  committed  to  prison. 

Johnson  appealed,  and  filed  an  affidavit  denying  some 
of  the  language  attributed  to  him,  and  saying  that  be 
was  at  the  time  suflering  from  personal  trouble,  and 
that  he  regretted  his  language  and  acts. 

Oswald  and  F.  WaU,  for  Johnson. — A  judge  sitting 
in  chambers  is  not  a  '*  court."  There  can  therefore  be 
no  contempt  of  court  in  connection  with  proceedings  at 
chambers.  A  Judge  at  chambers  has  no  power  to  fine  or 
imprison  for  contempt :  Rex  v,  Faulkner,  2  0.  M.  &  B. 
585,  at  p.  583 ;  and  section  89  of  the  Judicature  Act, 
1878,  has  not  enlarged  the  power  of  a  judge  at  cham- 
bers :  Baker  t.  Oahes,  25  W.  B.  220,  2  a  B.  D.  171. 
They  also  contended  that  no  contempt  had  been  com- 
mitted within  the  court  or  the  precincts  of  the  coutt,  the 
language  being  mere  vulgar  abuse,  and  cited  2  Hawkins' 
Fleas  of  the  Grown,  8th  ed.,  p.  221 ;  Ex  parte  Wilton, 
1  BowL  K.  S.  805  ;  Republic  of  Coeta  Bica  v.  Erlanger, 
46  L.  J.  Oh.  875. 

Johnston  Wateon,  for  the  respondent,  was  not  called 
upon. 

Lord  EsHBB,  M.R.— This  case  is  a  very  simple  one, 
though  the  arguments  have  lasted  a  considerable  time. 
The  judge  in  chambers  came  to  a  ceitalu  conclusion 
upon  an  applieation  made  to  him,  whereupon  one  of  the 
e3licitor8,  who  had  been  before  the  judge,  when  the 
parties  left  the  judge's  chambers,  began  to  miscoadact 
himself,  and  continued'  to  do  so  till  he  oame  to  the  door 
of  the  building.  His  disgraceful  conduct  consisted  in 
nsing  vile  language  of  the  lowest  description  to  the 
solicitor  who  was  against  him  in  connection  with  the 
proceedings  before  the  judge.  I  have  no  doubt  that  he 
intended  that  language  to  be  an  insult  to  the  adminis- 
tration of  justice  and  to  bring  it  into  contempt.  There 
can  be  no  doubt  that  it  was  an  insult  to  the  administra- 
tion of  justice.  The  matter  was  accordingly  brought 
before  the  judge  in  court,  and  the  Judge,  on  the  81st  of 
August,  made  an  order  of  committal  against  the  oifend- 
ing  solicitor.  It  was  argued  on  his  behalf  that  there 
was  no  contempt  in  court,  and  that  therefore  the  judge 
had  no  Jurisdiction  to  commit  him.  It  does  not  follow, 
however,  that  there  was  no  contempt  of  court.  It  was 
further  argued  that  the  judge  sitting  in  chambers  was 
not  sitting  in  court,  and  that  a  person  while  in  judge's 
chambers  could  not  be  guilty  of  a  contempt  of  court, 
even  though  he  struck  the  judge  a  blow  in  the  face. 
The  answer  to  that  is  that  it  is  not  necessary  that  the 
occurrence  should  take  place  in  court,  nor  that  it  should 
be  a  contempt  of  a  judge  sitting  in  court.  All  that  is 
necessary  is  that  it  should  be  a  contemptuous  interfer- 
ence with  a  judicial  proceeding,  the  judge  acting  in  his 
judicial  captusity.  That  is  laid  down  in  the  prepared,  but 
undelivered,  judgment  of  Wilmot,  O.J.,  in  Rex  v. 
Alnum,  a  full  report  of  which  appears  in  **  Notes  of 
Opinions  and  Judgments  by  Lord  Obief  Justice  Wilmot," 
p.  243,  where,  at  p.  265,  he  says  : — "  Therefore  the 
question  resolves  itself  at  last  Into  this  single  point-^ 
whether  a  judge,  making  an  order  at  his  house  or 
chambers,  is  not  acting  in  his  judicial  capacity  as  a  judge 
of  this  court,  and  both  his  person  and  character  under  the 
same  protection  as  if  be  was  sitting  by  himself  in  court. 
It  is  conceded  that  an  act  of  violence  upon  his  person, 
when  he  was  making  such  an  ordery  would  be  a  contempt 
punishable  by  attachment.  Upon  what  piiucipleF  for 
striking  a  judge  in  walking  along  the  streets  would  not  bo 
a  contempt  of  the  court.  The  reason,  therefore,  must  be 
that  he  is  in  the  ezerdse  of  his  office,  and  discharging 
the  function  of  a  judge  of  this  court ;  and  if  his  person 
is  under  this  protection,  why  should  not  his  character  be 
under  the  same  protection  ?  It  is  not  for  the  sake  of 
the  individual,  but  for  the  sake  of  the  public,  that  his 
person  is  nnder  such  protection."     It  was  only  neces- 


sary in  that  judgment  to  speak  of  the    person  and 
character  of  the  judge,  x>xkt  the  doctrine  there  enunciated 
is  applicable  to  any  prooeedings  before  a  judge,  if  the 
judge  is  acting  judicially  in  his  office  of  judge  of  the 
High  Oourt,  whether  the  judge  is  sitting  in  couit  or  in 
his  private    room ;    the    prooeedings  before    him   are 
judicial  proceedings;  and  anyone  who  interferes  with 
those  judicial  proceedings  so  as  to  bring  them  into 
contempt  is  guilty  of  a  contempt,  not  of  the  judge,  bat 
of  the  court  of  which  that  judge  is  a  member.    That 
judgment  of  Wilmot,  O.J.,  has,  as  my  brother  Fry  has 
discovered,  been  approved  of  by  Lord  Lyndhurst  in  Ex 
parte  Van  Sandau,  1  Phill.  445.    The  doctrine,  there- 
fore,  is  applicable  to  what  is  done  by  a  judge,  wherever 
Fitting,  provided  that  he  is  engaged  in  the  exercise  of 
his  judicial  functions.    I  do  not  confine  that  doctrine 
to  a  judge,  but  I  apply  it  equally  to  a  master  of  the 
court.    Anyone  doing,  in  the  case  of  a  master,  what 
this  solioitor  has  done  here,  would  be  guilty  of  a  con- 
tempt of  the  court  of  which  the  master  is  an  officer.    Jn 
this  I  am  confirmed  by  the  judgment  ot  Ooleridge,  J.,  in 
Ex  parte  Wilton,  the  true  view  of  that  decision  being 
that  the  learned  judge  declined,  in  that  particular  case,  to 
exercise  bis  jurisdiction.     It  may  be  that  there  is  no 
limit  of  time  or  of  space  in  such  a  matter,  provided  that 
there  is  an  interference    with    the    administration    ot 
justice.     I  cannot  lay  down  or  define  any  such  limit ; 
but  those  drcnmstances  must  be  taken  into  account  in 
considering  whether  what  happened  was  mere  abuse  or 
an  Interference  with  justice.    The  acts  here  took  place 
immediately  upon  the  decision  of  the  judge  in  cham- 
bers, and  they  were  intended  to  place  contumely  and 
insult  upon  what  the  judge  had  done,  and  to  interfere 
with  justice.    I  am  not  prepared  to  say  whether  or  not 
the  judge  sitting  in  chambers  constituted  a  court,  and 
could  have  ordered  a  committal  for  the  contempt.    I  am 
inclined  to  think  not,  but  I  do  not   decide  it ;   but, 
assuming  that  the  judge  in  chambers  was  not  a  court, 
he  was  acting  for  the  court,  and  the  insult  was  an  insuU 
to  the  court  of  which  the  judge  was  the  representative, 
and  was  a  contempt  of  court.    The  matter  was  accord- 
ingly brought  before  the  court,  and  the  judge  sitting  in 
court  had  power  to  commit  for  the  contempt,  and  bis 
order,  therefore,  is  perfectly  right.    The  appeal  must  be 
dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.    The  law 
has  armed  courts  of  record  with  the  power  brevi  manu 
of  preventing  and  punishing  attempts  to  interfere  with 
the  administration  of  justioe.    Upon  that  ground  it  Is 
that  insults  to  judges,  to  wttnoesesr,  and  to  jurors  are 
not  permitted.     And  it  U  upon  that  ground  that  pereons 
engaged  in  judicial  proceedings  in  courts  of  justioe  are 
protected  both  in  going  to  and  returning  from    tha 
courts.     Has  that  principle  been  broken  in  this  oase  ? 
At  the  entrance  to  the  building  the  solicitor  insulted » 
and  all  but  assaulted,  if  he  did  not  actually  assault,  the 
solioitcr  for  the  opposite  side.    Is  not  that  a  gross  inter- 
ference with  the  administration  of  justice  P  A  disonasioa 
has  taken  place  as  to  whether  this  was  a  contempt  oom  - 
mitted  in  the  face  of  the  court ;  but  in  my  opinion  that 
question  is  immaterial,  if  the  conduct  is  such  as  amonntn 
to  an  interference  with  the  administration  of  Justioe* 
The  discussion  as  to  the  power  of  a  judge  at  chanabera 
to  commit  is  also  irrelevant,  as  the  judge  was  sitting  in. 
court  when  he  made  the  order  of  committal,  though  the 
oifence  occurred  at  chambers.    The  true  principle  ie 
that  stated  by    the   Master    of   the    Rolls,    and    laid. 
down  by  Wilmot,  O.J.,  more  than  one  hundred  yean 
ago,  in  Rex  v.  Almon,  and  which  has  received    the 
sanction  of  Lord  Lyndhurst.    This  protection  which    ia 
given  to  persons  attending  the  judge  at  chambers  will 
be  extended  to  those  attending  the  officers  of  the  €X>art 
when  exercising  their  functions  as  officers  of  the  ooar^» 
the  case  ot  Ex  parte  Wilton  showing  that  thoae  attend* 
icg  the  masters  will  be  equally  protected.    The  jad^*  - 
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Ooun  OT  A^vxAz- 


OOUNIBLL  V«  LOMDOK  AKD  WBSTIIINBm  LOAN  AND  DISCOUNT  Co. 


GOUBT  OF  ApPRAL. 


■tttol  the  court  below  was,  therefore,  right,  and  muat 
Fit,  L.J*-*I  am  of  the  oame  opinion. 

SolidtoT  lor  the  appellant,  J.  Grove. 

BdUdtoa  te  the  xespondent,  O.  BMnson  A  Co. 


Ftob  Q.  R  Wt.  Aug.  11. 

CociKiLL  F.  LoirDair  aito  Vestminstee  Loait  akd 
I>i800i7in  Co.  (a.) 

aU^ mk^ProfniB9ory  note  given  at  the  $ame  iime — 
Afeamme^^BOU  of  Sale  Ad,  1878  (41  A  42  Vid.  e. 
n),  JL  10,  mb-Beetion  9—BilU  of  Sale  Act  (1878) 
Jmmdmed  Adt^  1882  (45  A  46  Vid.  c.  43),  a.  8. 

J^  a  "kXU  of  eaU  given  as  security  for  an  advance  the 

fnuder  covenanted  to  repay  the  prineipdl  turn  with  »n- 

ferBsC  hf  eqwd  monthly  %netalment$  until  the  whole  sum 

odmsneed^  together  toith  the  intereit  thereon^  ehould  he 

yW%  paid.    The  hill  of  sale  wae  drawn  in  accordance 

wi&ike  /ona  in  the  eehedule  to  the  Bills  of  8ale  Ad, 

\%8%,  aiid  1008  duly  registered.    At  the  same  time,  and 

at  fort  o/  the  Mme  tranaaction,  the  grantor  gave  to  the 

grostee  a  tepainde  promissory  note  for  the  same  amount 

as  that  in  reaped  of  which  the  hill  of  salt  was  given, 

pagaHe  bg  the  same  instalments  at  the  same  dates,  with 

a  U^mlation  that  in  ease  of  default  in  payment  of  any 

one  indaimeni  the  whole  sum  remaining  unpaid  should 

become  dm  and  payahle. 

Hdd,  that  the  promissory  jwte  operated  as  a  **  defease 
aaee'*  of  the  hUl  of  sale^  as,  in  the  event  of  the  full 
enotml  of  Uu  promissory  note  becoming  payable  and 
being  paid,  the  htU  of  sale  woidd  be  defeated  ;  and  there^ 
fen  the  registration  of  the  bill  of  sale  was  void  under 
sedHon  10,  sHb-^eetion  3,  of  the  Bills  of  Sale  Ad,  1878, 
eadthebiU  of  tale  was  void. 

Appeal  from  the  Judgment  of  the  Queen's  Benoh 
IHvUqb  in  faTonr  of  the  plaintiff. 

ByahiUof  sale,  dated  the  30th  of  September,  1885, 

0Ma  by  the  plainti£E  to  the  defendants  as  security  for 

ihe  npayment    of    an    advanoe  of    £80  and    interest 

thenoe  at  the  rate  of  thirty  per  cent,  per  annum,  the 

jRlaoitiif  eovenanted  that  he  would  duly  pay  the  prin- 

afpal  tarn  aforesaid  with  the  interest  then  due  by  equal 

aaaotUy  payments  of  £5  6s.  until  the  whole  sum  and 

Istefat  should  be  fully  paid,  and  that  on  default  iu 

payaieBt  of  any  instalment  he  would  pay  interest  thereon 

eC  Hie  rate  aforesaid  from  the  date  when  such  instalment 

doe  nntil  full  payment  thereof.    This  bill  of 

vu  dnly  registered.    At  the  same  time  the  plaintiff 

the  defendants  a  promissory  note  for  the  same 

nt  aa  that  in  respect  of  wbioh  the  biU  of  sale  was 

the  amount  being  made  payable  by  the  same 

I  at  the  same  dates,  with  a  stipulation  that  in 

I  ef  defaolt  in  payment  of  any  one  instalment  the 

te  sam  remaining  unpaid  should  become  due  and 

Thia  document  was  not  registered. 

tka  defendants  haTing  seized  and  sold  certain  of  the 

'  \  aader  the  bill  of  sale,  the  plaintiff  brought  an 

I  agsiast  them  to  reoo? er  damages  for  trespass  and 

sriai,  alleging    that  the  bill  of    sale  was  void. 

,  /.,  at  the  trial,  gave  Judgment  for  the  plaintiff 

oai  tbe  authority  of  Simpson  ▼.  Charing  Gross  Bank, 

94  W.  B.  568.     The    Diviaionsl  Court  (Mathew  and 

,  JJ.)  having  refused  a  new  trial,  the  defend- 


OioMefi,  Q.C,  and  Mdshdmer,  for  the  defendants. 
'^'Dsb  pconiflsoiy  note  was  given  as  collateral  security. 

U^)  Bepoiled  try  W.  F.  Saskt,  Esq.,  Barrister-at-Law. 


The  two  documents  are  distinct  securities,  the  bill  of 
sale  alone  affecting  the  goods.  The  non-payment  of  the 
instalments  in  tbe  promissory  note  would  not  enable  the 
defendants  to  seize  tbe  goods.  The  Bills  of  Sale  Acts 
were  only  intended  to  deal  with  securities  affecting  the 
chattels  assigned.  Ho  profision  in  those  Acta  touches 
this  ca«e«  The  note  is  not  a  "  defeasance  "  within  sec- 
tion 10,  sub-section  3,  of  the  Bills  of  Sale  Act,  1878. 

They  referred  to  Simpson  ▼.  Charing  Cross  Bank; 
Ex  parte  Collins,  23  W.  B.  862,  L.  B.  10  Ch.  367 ; 
Sx  parte  Gdell,  27  W.  B.  274, 10  Oh.  D.  76 ;  Carlon  t. 
Kenealy,  12  M.  &  W.  139. 

Orispe  and  Mclntyre,  for  the  plaintiff. — An  addi- 
tional obligation  has  been  imposed  upon  the  grantor  by 
tbe  promissory  note,  and  so  the  whole  bargain  haa  not 
been  expressed  in  the  bill  of  sale.  No  doubt  the  note 
does  not  affect  the  goods,  but  it  might  be  indorsed  away 
to  a  stranger,  and  still  the  defendants  could  seizs  under 
the  bill  of  sale. 

They  referred  to  Ex  parte  Southam,  22  W.  B.  456, 
L.  B.  17  Eq.  578. 

Channtll,  Q.  (7.,  replied. 

Our,  adv,  vuU. 

August  11. — ^Lord  Eshbb,  M.B. — In  this  case  the 
question  was  as  to  the  Yalldity  of  a  bill  of  sale.  The  bill 
of  sale  itself  purports  to  be  drawn  in  tbe  scheduled 
form.  If  that  document  stood  alone  no  defect  could  be 
alleged  in  it.  But  at  the  same  time,  and  in  my  opinion 
as  part  of  the  same  transaction,  the  grantee  took  a  pro- 
missory note  for  the  same  sum  as  that  in  respect  of 
which  the  bil)  of  sale  was  given.  The  dates  of  payment 
in  the  two  documents  were  the  same,  the  sums  were  the 
same,  and  both  documents  had  reference  to  the  same 
loan.  Now  a  bill  of  sale  is  the  contract  between  the 
parties  reduced  into  writing  ;  and  the  question  for  us  to 
consider  is  whether  there  was  one  contract  or  two, 
whether  there  was  only  one  transaction  or  two.  That  is 
entirely  a  question  of  fact ;  and  considering  the  identity 
of  the  figures,  of  the  terms,  and  of  the  dates,  I  have  no 
doubt  that  here  there  was  only  one  contract,  though  em* 
bodied  in  two  documents.  One  of  those  documents  has 
been  registered.  Will  the  unregistered  document,  which 
is  part  of  the  same  contract,  have  any  effect  upon  the 
registered  document  P  If  the  sum  secured  by  the 
promissory  note  were  to  become  payable  at  once  and 
were  paid,  whether  by  discount  or  otherwise,  it  would  ba 
impossible  to  suppose  that  the  registered  bill  of  sale 
could  bave  any  farther  effect  at  all.  The  registered  bill 
of  sale  would  be  defeated  if  the  promiasory  note,  whether 
in  the  bands  of  the  grantee  or  of  anyone  else,  were 
paid.  The  security  on  the  goods  would  be  defeated. 
Therefore,  in  my  opinion,  the  case  comes  within  section 
10,  sub-section  3,  of  the  Bills  of  Sale  Act,  1876,  and  the 
promissory  note  operates  as  a  defeasance  of  the  bill  of 
sale ;  and  as  the  promissory  note  is  not  contained  in  the 
same  document  and  registered  the  bill  of  sale  is  bad. 

LiNDLBT,  L.J. — ^It  seems  to  me  that  the  necessary 
effect  of  this  promissory  note,  which  is  a  negotiable  in- 
strument, is  tiiat  the  bill  of  sale  would  be  redeemed  by 
payment  of  the  amount  of  the  note,  whether  in  the 
hands  of  the  grantee  or  of  a  third  person.  Therefore 
the  bill  of  sale  would  be  defeated  by  a  document  not 
contained  in  tbe  registered  bill  of  sale.  Section  10,  sub- 
section 3,  of  the  Bills  of  Sale  Act,  1878,  is  applicable,  and 
the  appeal  must  be  dismissed. 

LopBs,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Thomas  Young. 

Solicitors  for  the  defendants,  G.  J*  Vanderpump  Sb 
Bon. 
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Court  of  Appeal. 


Orawfobd  v.  Newtok. 


OOITBT  OF  AfFBAL. 


July  29,  1886. 


From  Q,  B.  Dly. ) 
[&  (Mte,  J.]     J 

C&iW]^Bl>  V.  NSWTOV. 

Landlord  and  tenanU^Dwelling*houH — TenanialU 
repair. 

Under  an  agretmrnt  for  a  lease  for  flw  years  of  a 
dwelling-house,  the  tenatU  urns  to  leave  the  house  in 
tenantahle  repair.  In  an  action  hy  the  landlord  at  the 
end  of  the  tenancy  {which  continued  for  seventeen  years) 
for  damagee,  upon  the  footing  that  the  tenant  was  liable 
to  paper  and  paint  and  leave  the  home  in  the  same 
condition  as  when  he  took  it, 

Held,  hy  Gate,  J.,  that  the  landlord  was  not  entitled 
to  damages  on  thai  footing,  hd  that  he  was  entiUed  to 
compensation  for  waste,  the  tenant  being  liable  to  paint 
sufficienUy  to  preserve  the  woodwork,  bvi  not  to  do 
papering  or  decorative  painting. 

Held,  hy  the  Goart  of  Appeal,  that  the  decision  of 
Cave,  J.,  mmt  be  affirmed. 

Ou  the  29th  of  October,  1867,  Bond»  whose  ezeou- 
trix  wa9  the  defendant  in  thia  action,  became  tenant 
under  an  agreement  for  a  lease  of  a  dwelling-hooae 
oalled  Bnrlej  Honse,  near  Leeds,  for  a  term  of  fiye 
years  to  Croft,  whose  ezeoators  were  the  plaintiffs. 
The  agreement  contsined  a  provision  that  the  lessee 
should  keep  the  inside  of  the  premises  in  tenantable 
repair,  and  so  deliver  up  the  same  at  the  end  of  the 
^emu 

The  tenancy  was  continued  upon  the  terms  of  the 
agreement  till  the  Ist  of  December,  1884,  when  the 
tenant  gare  up  the  honse.  The  plaintiffs  sued  for  a 
breach  of  the  pioyision  to  deliver  up  the  premises  in 
tenantable  repair. 

The  action  was  tried  before  Cave,  J.,  without  a  jury, 
at  the  Leeds  Assiaes,  on  the  10th  of  February,  1886. 
The  evidence  showed  that  the  tenant  had  not  painted  or 
papered  the  house  during  the  tenancy,  that  parts  of 
the  woodwork  were  worn  away  or  decayed,  and  that 
holes  were  left  in  the  walls  from  which  tenant's  fix- 
tures had  been  removed.  The  plaintiffs  delirered  par* 
ticulaxs,  and  claimed  upwards  of  £300. 

Forbes,  Q.C.,  and  Edge,  for  the  plaintiffs,  cited  Monk 
V.  NoyeSf  1  C.  &  P.  265. 

Waddy,  Q.C.,  and  C.  M.  Atkinson,  for  the  defend- 
ant. 

The  following  is  the  material  part  of  the  judgment. 

Cavb,  J. — This  is  an  action  for  breach  of  an  agree- 
ment to  repair.  The  agreement  is  a  memorandum  for 
the  term  of  five  years,  by  which  the  lessee  undertakes  to 
keep  the  inside  of  the  house  in  tenantable  repair,  and  so 
to  deliver  it  up  at  the  end  of  the  term.  Looking  at  the 
fact  that  this  was  a  tenancy  for  five  years,  it  seems  to  mo 
impossible  to  say  that  the  tenant  could  have  been  called 
upon  under  that  lease  either  to  paint  or  to  paper. 
Ordinarily  speaking,  paper  lasis  for  soven  years,  and 
painting  too.  This  term  is  only  to  run  for  five  years. 
When  a  tensnt  is  intended  to  paper  and  paint, 
it  is  usual  and  proper  to  put  in  a  covenant  that  he  will 
paper  and  paint.  Either  that  he  will  paper  and  paint 
once  in  so  many  years,  or  that  he  will  paper  and  paint 
in  the  seventh,  fourteenth,  or  twenty-first  years,  or 
something  of  that  kind.  If  you  put  in  a  covenant  that 
he  is  to  do  it  once  in  seven  years  it  is  quite  possible  for 
him  to  do  it  in  the  first  of  the  last  seven  years  of  his 
term.  He  then  complies  with  his  covenant,  and  the 
landlord  has  to  put  up  new  paper  and  do  new  painting. 
The  ordinary  way  of  preventing  that  is  by  requiring 
him  to  paint  and  paper  in  the  last  year,  or  at  the  end  of 
the  term,  whichever  you  please.    Then  the  landlord  gets 


the  benefit  of  the  new  paper  and  the  new  painting. 
Otherwise,  by  any  other  mode  of  covenanting,  the  land- 
lord does  not  get  the  benefit  of  it ;  because,  if  the  teosnt 
may  do  it  at  any  time  within  the  seven  years,  it  is  not 
necessary  that  he  should  do  it  in  the  last.  He  may  do 
it  in  the  first,  second,  or  third  year.  In  this  case  theie 
is  absolutely  no  requirement  that  the  tenant  shoald 
either  paper  or  paint ;  and,  looking  at  the  terai 
which  was  first  stipulated  for— five  years — ^it  is  impoi- 
sible  to  conceive  that  the  landlord  had  a  right  to  either. 
The  tenant  is  to  keep  the  inside  in  tenantable  repair. 
It  so  happened  that  the  oconpation  lasted  longet  than 
five  years  ;  but  the  covenant  as  to  repairing  cannot  be 
extended.  It  must  msan  the  same  as  it  meant  before. 
It  does  not  mean  anything  in  the  way  of  decorative 
repair  at  all.  That  is  the  firtt  step.  Paper  is  decora- 
tive repair.  Ko  doubt  if  a  man  takes  a  house  which  is 
papered  new  for  him  for  three  years,  he  most  return 
the  house  with  the  paper,  not  stripped  of^  or  torn  ofE,  or 
anything  of  that  kind,  but  subject  only  to  the  lair  wear 
and  tear  of  the  paper.  Where  he  ti^ces  a  house  for  a 
term  of  years,  and  t£ere  is  nothing  to  do  but  to  keep  the 
inside  in  tenantable  repair,  and  he  remains  there  so  long 
that  the  paper,  in  the  natural  course  of  things,  beoomea 
useless  for  a  future  tenant,  he  is  not  bound  to  put  on  a 
new  paper,  although  he  may  do  it  if  he  likee  to  pleaie 
himaelf.  It  is  not  one  of  those  things  necessary  to  ksep 
the  house  in  repair.  The  honse  is  just  as  much  ia 
repair  whether  it  has  paper  on  the  walls,  or  whether  it 
has  not.  The  house  is  none  the  less  fit  for  being 
papered  afterwards,  none  the  less  fit  for  being  dealt 
with  by  the  landlord  afterwards,  if  the  tenant  thinks 
fit  to  strip  the  paper  off  the  walls,  and  to  have  the 
simple  walls  uncovered  by  paper  at  alL  In  the  sbsance 
of  a  covenant  that  he  shall  paper  and  paint,  I  do  not  see 
what  is  to  prevent  him  doing  that,  provided  hii  term 
is  not  so  short  a  term  that  it  amounts  to  an  absolute 
destruction  of  the  paper  he  found  there. 

The  case  with  regard  to  the  paint  is  somewhat  ^ac« 
ent,  becauao  the  object  of  pidnting  is  not  solely  tor 
decorative  purposes.    It  is  not  as  in  the  case  of  plaster. 
The  inside  of  a  house  is  quite  as  good,  although  not  so 
pleasant,  and  as  sound  whether  it  is  papered  or  not 
That  is  not  the  case  with  regard  to    the    painting. 
Fainting  is  partly  for  decoration,  but  it  is  also  for  the 
protection  of  the  woodwork.    If  the  tenant  does  not 
paint  as  an  ordinary  tenant  would  do,  and  under  those 
circumstances  the  woodwork  becomes  destroyed,  or  tke 
painting  which  was  on  was  left  in  such  a  condition  as  to 
tequire  more  than  ordinary  repair  and  expense  in  re- 
newing it,  that  seems  to  me  to  be  a  defect,  and  is  a  want 
of  tenantable  repair.    If  the  woodwork  is  perished,  the 
woodwork  ought  to  be  repaired  by  taking  the  old  pieoea 
out  and  putting  in  new  pieces  and  things  of  that  kind. 
So,  sgaio,  if  it  has  been  so  treated  as  to  oanse  extra 
expense  in  painting  again,  as  I  have  said,  that  ia  another 
thing  for  which  the  tenant  is  liable.    So,  again,  if  he  has 
allowed  the  plaster  on  the  walls  to  come  off,  or  the 
boards  to  decay,  or  to  get  broken,  or  the  mantelpieces  to 
get  broken,  all  those  are  breaches  of  the  agreement  to 
keep  in  tenantable  repair. 

Now  it  appears  that  this  house  was  in  the  poBsesslon 
of  Mr.  Bond  for  something  like  seventeen  years,  and, 
during  that  time,  undoubtedly,  very  little  was  done  to 
it  in  the  way  of  decorative  repair.  At  the  dose  of  his 
tenancy,  or,  rather,  some  little  time  afterwards,  a  ques- 
tion arose  as  to  the  amount  of  repairs  which  ought  to  be 
done,  and,  ultimately,  this  action  is  instituted. 

Now,  when  one  comes  to  look  at  the  partioulara,  it  is 
clear  this  action  is  brought  on  the  wrong  footing^.  It  is 
brought  upon  the  footing  that  there  was  a  covenant  to 
paint,  and  a  covenant  to  paper  at  the  end  of  the  tenancy. 
Nothing  of  the  kind  is  to  be  found  here.  It  proceeds 
entirely  on  that  footing,  and,  oonseqaeotly,  the  amoont 
is  made  up  altogether  wrong. 
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OsuBS  OT  Afpsai.. 


Obawtobd  v.  Nbwton. 


COUBT  OF  AfFBAL. 


S<nr  tiie  eridenoe  given  here  to-daj  has  takeu  qnite  a 
difiereat  turn  in  consequence  of  the  view  I  expreued. 
It  it  tomewhat  remarkable  that  none  of  the  damage,  of 
viiieh  evidenee  has  been  given  to-daj,  is  to  ho  found  in 
the  particolAra,  with  the  exception  simply  of  the  wood- 
work.   To  take,  for  inatanoe,  the  bedroom.     Here  is  the 
ftetament  of  what  ia  required : — *'  Oeilings  and  cornices 
WBihed  oil,  prepazedy  and  distempered."    That  is  the 
oidinary  thing  ^at  requires  to  be  done  when  you  want 
to  TCBfiw  year  ceiling.     There  is  nothing  in  that  which 
points  to  say  want  of  tenantaUe  repair  at  all.     '*  Walls 
shipped,  stopped,   prepared,  and  papered.'^    All  that 
aiiiit  be  dooe  when  yoa  desire,  in  the  ordioary  course  of 
thiiifi^  to  laka  off  an  old  paper  and  put  a  new  one  on. 
ThBK  m  nothing  there  which  indicates  a  want  of  tenant- 
abb  repair.     "Woodwork  prepared  and  painted,  thrde 
caab  abadea.**     The  same  remark  applies  to  that.    Then 
eBBSs  '*FartB  stripped  and  paioted,  one  coat  additional." 
Som  that,  nndonbtedly,  does  seem  to  point  to  some 
nal  of  repair  which  renders  necessary  an  additional 
floal;  which  otherwise  would  not  haye  been  required, 
sad,  when  yoa  come  to  the  room  over  the  storeroom, 
then  is  tiiia :  "  Old  paint  stripped  off  woodwork  where 
bad.*    That  seema  to  point  to  the  old  paint  having  been 
left  in  a  state  which  caused  additional  cost  and  expense 
Bat,  wi£h  the  exception  of  those  two  items  out  of  the 
foar  pagca  ot  the  particulars,  I  cannot  And  any  on 
whkh  the  pUintiff  is  entitled  to  recover  on  the  principle 
that  1  have  \ud  down.     Then  there  comes  a  farther 
daim  in  the  origiiis]  particulars,  of  which  further  par- 
ticalais  were  not  required,  of  £30  5s.  5d.,  "  the  oofit  of 
replaeiiiig  daaiaged  Venetian  blinds"— I  have  had  no 
evidenee  of  anj  damage  done  to  any  Venetian  blinds  at 
an — "and  making  good   damaged  ornamental  ceiling 
There  was  no  evidence  given  me  of    any 
having  been  done  to  any  ornamental  ceilings 
Therefore  that  item  of  £30  5s.  5d.  is 
entirely  unsupported.      Then  the  £34  58.    there    are 
farther  partieolars  of,  and  they  are  these :  **  To  painting 
and  whitewashing  the  inside  of  the  conservatory,  and 
also  all  the  atablea,  coach-house,  and  outbuildings.'* 
IhsM  u   nothing  there  that  in^cates   any  want    of 
t— — MfJf* repair.    Then  the  next  item  is  :  "To  paint- 
iagsad  wbitewaahing  the  attics,  two  upper  bedrooms, 
a^slaiicase  to  same,  and  the  whole  of  the  basement." 
Thoe  is  nothing  there  which  indicates  any   want  of 
timsihtti  repair.    In  fact,  except  with  regard  to  what 
I  hsii  sheady  referred  to  as  to  the  condition  of  the 
ptia^  I  do  not  find  anything  proved  here  to-day  stated 
at  a2I  m  the  particulars.    The  ceilings  I  do  not  find 
stated.    I  haTe  not  read  all  through  the  particulars,  but, 
as  far  as  I  can  see,  I  do  not  find  the  letting  down  of  the 
eeOiag  stated.     I  do  not  find  anything  said  about  the 
decayed  and  rotten  woodwork  in  the  cellar,  qor  in  the 
bstki's  pantry  and  the  passages,  nor  do  I  find  anything 
I  the  stalls  that  were  said  to  have  been  destroyed  in 


That  18  the  general  nature  of   the  case.    The  first 

pant  taken  was,  that  there  was  no  liability  at  all.  '  I 

BHaet  adopt  that  view  of  the  case.    It  seems  to  me 

hssa  was  a  continuation  of  the  term  from  year  to  year, 

nithst  consequently  the  liability,  which  is  a   very 

habili^   be  it  observed,  to  keep  the  house  in 

repair,  did  continue,  and  that  Mr.  Bond  was 

I  to  that  much. 

&v,  ftat  being  so,  what  damages  ought  I  to  give  P 

The  SHMst  has  been  variously  estimated.  The  one  or  two 

I  who  were  called  first  gave  nothing  but  general 

I  and  oould  not  give  any  figures  at  all.    On  the 

whole  I  eatDe  to  the  conclusion  that  I  ought  to  give  a 

ana  of  £20.     Owing  to  the  fact  that  the  witnesses  have 

mat  had  their  attention  specifically  direcced  to  the  matter, 

X  htffe  tonnd  a  considerable  difficulty  in  coming  to  that 

anomt.    One  wUaeas  put  it  at  £10  and  another  as  high 

m  £30y  and  adopliog  a  common  ooune  ha  such  oasest 


and  adding  a  little  to  one  and  taking  a  little  from  the 
other,  I  think  £20  represents  the  sum  which  I  ought  to 
give. 

Then  comes  the  question  of  costs.  I  cannot  shut  my 
eyes  to  the  fact  that  of  that  £20  certainly  the  bulk  of  it 
is  not  included  in  the  particulars.  It  is  not  to  be  found 
there  at  all.  I  have  very  grave  doubts  as  to  whether 
the  plaintiffs  are  entitled  at  all  to  the  damage  done  in  the 
cellar,  because  the  statement  there  is  that  the  whole  ot  the 
woodwork  is  gone.  If  the  whole  of  the  woodwork  is  gone 
and  decayed,  the  defendants  are  not  bound  to  put  new  wood- 
work up.  The  tenant  was  bound  to  keep  the  house  in  repair. 
When  that  can  be  done  by  repairing  a  piece  of  a  door  or 
anything  of  that  sort,  he  is  bound  to  do  it ;  but  when 
the  whole  flooring  is  rotten  he  is  not  bound  to  put  in  a 
new  flooring,  and  when  the  whole  of  the  inside  has  gone 
he  is  not  bound  to  put  up  a  new  inside  to  the  house. 
Probably  in  a  case  of  this  kind  the  tenant's  proper  course 
would  be  to  have  taken  down  all  this  decayed  stuff,  and 
if  he  did  not  choose  to  go  to  the  expense  of  putting  up 
this  woodwork  (which  appears  to  have  been  unnecessary 
as  far  as  I  can  gather— you  do  not  want  doors  to  yout 
bins)  he  could  have  left  the  bins  without  doors.  I  have 
not  entered  into  that  in  detail ;  I  give  the  plaintiffs 
credit  for  what  I  think  they  ought  to  have  in  respect  of 
that.  I  have  not  endeavoured  to  separate  it  from  the 
other  amounts  spoken  to  by  the  witnesses,  but  I  have 
taken  it  altogether.  IJooking  to  the  fact  that  the  plaintiffs 
claim  a  sum  of  over  £300,  and  that  they  havo  established 
their  right  to  only  £20,  and,  as  to  that,  half  is  not  to  be 
found  in  the  particulars  at  all,  I  think  the  proper  course 
is  to  give  my  judgment  for  the  plaintiffs  for  £20,  without 
costs. 

I  am  reminded  that  the  plaintiffs  would  only  get 
county  court  costs  on  these  findings,  but  I  think  they 
ought  not  to  have  any. 

The  plaintiffs  appealed. 

July  29,  ISSe.—Forhes,  Q.O.,  and  W,  WUls,  for  the 
plaintiffs. 

Oaina/ord  Brttce,  Q.O.,  and  C.  M,  Atkinwn,  for  the 
defendants. 

Lord  E8HBR,M.B.— This  was  in  effect  an  action  by  a  land- 
lord against  his  tenant  for  breach  of  an  agreement  to  delirer 
up  the  honse  in  tenantable  repair.  The  case  put  forward 
at  the  trial  was  that  under  that  provision  the  landlord 
was  entitled  to  have  the  house  papered  and  painted  in 
such  a  way  that  it  should  be  left  in  the  same  condition 
as  when  it  was  let,  and  that  the  damages  were  to  be 
assessed  on  that  footing.  In  this  partioalar  case  the 
learned  jadge  came  to  the  conclusion  upon  the  facts 
that  the  plaintiffs  were  not  entitled  to  that  extent.  He 
came  to  the  conclnsion  that  where  any  waste  had  been 
committed  the  plaintiffs  would  be  entitled  to  compensa- 
tion for  that.  The  learned  Judge  found  that  some  paint 
would  be  necessary  to  prevent  the  house  from  going  to 
decay,  and  he  held  the  defendant  bound  to  paint  to  that 
extent,  any  farther  painting  being  decorative  painting. 
So  as  to  the  paper.  The  question  before  us  is  whether 
the  judge  onght  to  have  gone  farther  and  al- 
lowed the  cost  of  painting  and  papering  the  house 
in  all  cases  where  it  had  been  previously  painted  and 
papei%d.  If  we  could  determine  the  proper  meaning  of 
the  agreement  it  would  be  very  desirable ;  but  upon  the 
argument  it  is  not  necessary  to  do  so.  It  seems  to  me 
to  be  sufQdent  for  the  purposes  of  this  case  to  say  that 
we  cannot  disagree  with  the  finding  of  the  learned  judge 
that  the  defendant  is  not  bound  to  do  this  decorative 
painting  and  papering,  which  are  only  required  for  the 
purposes  of  mere  ornamentation.  It  is  not  necessary, 
therefore,  to  say  what  is  the  meaning  of  the  words 
*'  tenantable  repair." 

The  appeal  must,  therefore,  be  dismissed. 
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GOXTBT  OP  ApPBAL. 


Johnston  v.  Saltaob  Association. 


OouBT  OP  Appbal. 


BowBN  and  Far,  It  J  J.,  oDocurred. 

Appeal  dismiBied. 

Solicitors  for  the  plaistifCa,  R,  Vincent,  for  Norih  A 
Sans,  Leeds. 

Solicitors  for  the  defendant,  Bond,  Barwick,  A  Peake, 
Leeds, 


From  Q.  B.  Bi?.  June  8 ;  Jalj  9. 

Johnston  v.  Saltage  AflsociATioN.  (a.) 

Prttdice—Ord,  16,  r.  AS—Oontraet  to  indemnify^ 
Policy  of  marine  insurance — Suing  and  labouring 
dauH. 

The  U9ual  suing  and  labouring  clause  in  a  policy  of 
marine  insurance  does  not  amount  to  a  contract  by  the 
underwriiers  to  indemnify  the  shipowner  in  respect  of 
eontrads  made  by  him  for  the  purpose  of  attempting  to 
save  t?ie  ship. 

Therefore,  where  an  actian  was  brought  againit  the 
shipowner  for  work  done  under  such  a  contract, 

Hdd,  thaJt  the  d^endant  woe  not  entitled  to  bring  in 
the  underwriters  as  third  parties  under  ord.  16,  r.  48. 

Appeal  from  the  decieion  of  a  diyisional  court  (Lord 
Coleridge,  O.J.,  and  A.  L.  Smith,  J.). 

The  aotioQ  was  brought  first  against  the  SaWage 
Association  alone  for  work  done,  services  rendered,  and 
expenses  incurred  by  the  plaintiifs  for  the  defendants 
at  their  request  in  respect  of  attempting  to  save  the 
ship  Maggie  Bobertson  and  her  cargo,  but  the  plaintiifs 
afterwards  obtained  an  order  Joining  McKiver  as  a 
defendant. 

The  defendant  McKirer  was  the  owner  of  the  ship 
which  was  chartered  to  carry  a  cargo  to  South 
America,  and  was  insured  by  seyeral  polioies  of 
insurance  containing  the  usual  suing  and  labouring 
clause.  During  the  Toyage  the  ship  became  a  total  loss, 
and  before  this  action  was  brought  the  under irriters  had 
paid  McKiyer  as  for  a  total  loss. 

Upon  being  made  a  defendant,  MoKiver  obtained  at 
chambers  an  order  giviog  him  leave  to  serye  the  under- 
writers with  a  third  party  notice  under  ord.  16,  r.  48, 
claiming  to  be  indemnified  by  them  under  the  policies 
of  insurance  against  any  liability  in  respect  of  any 
moneys  the  plaintiffs  might  recover  against  him  in  the 
action. 

The  Di?isionnl  Court  rescinded  this  order,  and  MoEiyer 
appealed, 

Bigham,  Q.O.,  and  Joseph  Walton,  for  the  appellant. 

Cohen,  Q.C,  and  Bollams.  for  the  respondents,  cited 
Birmingham  and  District  Land  Co,  ▼.  London  and 
North' Western  Railway  Co.,  35  W.  B.  173,  34  Ch.  D. 
861. 

Cur.  adv.  vuU, 

July  9.— LiNDLBT,  L.J.  (after  statiog  the  nature  of 
the  action).— The  claim  of  the  plaintiffs,  Johnston  ft 
Co.,  against  McKiyer  is  twofold— yiz.,  (1)  for  work  and 
labour  and  expenses  done  and  incurred  by  the  plaintiffs 
for  the  defendant  at  his  request;  (2)  for  damages  for 
misrepresentation,  or  breach  of  warranty,  by  the  defend- 
ant of  his  authority  to  act  for  other  people  in  employ- 
ing the  plaintiffs  to  do  what  they  did. 

The  work  and  labour  and  the  expenses  sued  for  were 
done  and  incurred  by  the  plaintiffs  in  saving, or  attempt- 
ing to  save,  a  ship  and  cargo.  The  ship  was  insured  by 
the  defendant  with  the  persons  sought  to  be  introduced 
as  third  parties.    The  misrepresentation  alleged  is  as  to 

(a.)  Beported  by  A.  P.  Pbbobval  Ebbp,  £sq.,  Barrister- 
at-Law. 


McEiver's  authority  to  employ  the  plaintiffs  for  the 
underwriters. 

The  ship  was  totally  lost,  and  was  abandoned  to  the 
underwriters,  and  they  long  since  paii  HcEiver  as  for 
a  total  loss.  His  claim  against  them  now  is  based  on 
the  suing  and  labouring  dauses  in  the  policies,  and  is 
resisted  by  the  underwriters. 

The  nature  and  effect  of  the  suing  and  laboming 
clause  are  fully  explained  in  Kidslon  y.  Empire  Marine 
Insurance  Co.,  15  W.  B.  63,  L.  B.  1  C.  P.  5S5,  S 
Ibid.  357,  and  Lohre  v.  Aitchison,  28  W.  B.  1, 
4  App.  Cas.  755.  It  is,  in  substance,  a  oontrmot  by 
which  the  underwriter  agrees  to  pay  the  assured  the 
expense  he  may  reasonably  and  properly  incur  ia 
preventing  a  loss  which,  if  it  occurred,  would  fall  on 
the  underwriter  under  the  other  clauses  in  the  policy. 
Such  a  contract  is  not  a  contract  of  indemnity  in  any 
proper  sense  ;  it  is  a  contract  to  pay  the  assured  expenses 
which  he  may  incur,  but  not  to  indemnify  him  against 
any  claims  made  by  other  people  against  him. 

In  equity  a  contract  to  indemnify  can  be  specifically 
enforced  before  there  has  been  any  such  breach  of  the 
contract  as  would  sustain  an  action  at  law.  In  equity 
the  plaintiff  need  not  pay  and  perhaps  ruin  himself 
before  seeking  reliet  He  is  entitled  to  be  relieyad  from 
liability.  But  in  this  case  McEiver  would  have  no 
^octii  standi  in  equity  against  the  underwriters  if  he 
were  to  seek  specific  performance  of  a  contract  to  in- 
demnify him  against  Johnston  &  Co.'s  demand.  As- 
suming, therefore,  that  the  underwriters  are  liable  to 
pay  McEiver  for  services  and  expenses  under  the  suing 
and  labouring  dause,  and  assuming  that  these  services 
and  expenses  are  included  in  those  in  respect  of  which 
Johnston  is  suing  McEiver,  I  am  of  opinion  that  this 
case  is  not  within  ord.  16,  r.  48,  and  that  tbe  niMlw- 
writers  cannot  be  brought  in  as  third  paitiss  under  that 
rule.  The  effect  of  tbe  rule  was  fully  considered  by  the 
Court  of  Appeal  in  Birmingham  and  District  Land  Co. 
y.  London  and  North^Westem  Railway  Co.,  and  the 
court  there  laid  down  that  the  rule  only  applies  to  cases 
where  the  third  party  was  under  some  obligation,  by 
contract  or  otherwise,  to  indemnify  the  defendant 
against  the  demand  of  the  plsiotiff.  This  constmetlon 
is,  in  my  opinion,  warranted  by  the  hlitory  of  the  rule, 
by  its  language,  and  by  the  formn  referred  to  in  it. 
Whatever  obligation  the  underwriters  may  be  under  to 
McEiver,  they  are  under  no  obligation  to  indemnify  him 
against  the  dsios  of  the  plaintiffs,  or  any  of  them,  or 
any  part  thereof. 

There  is  clearly  no  obligation  on  the  part  of  the  v  nder-> 
writers  to  indemnify  McEiver  against  the  oonsequeness 
of  any  representations  he  may  have  made  as  to  his 
authority  to  employ  the  plaintiffs  on  their  behalf  or  on 
behalf  of  any  other  person. 

The  appeal  ought  to  be  dismissed. 

The  Master  of  the  Bolls  agrees  on  the  ground  that  tha 
suing  and  labouring  clause  does  not  apply. 


i 


LopBs,  L. J.-^This  case  raises  the  question  as  to  what] 
is  the  meaning  and  scope  of  ord.  16,  r.  48.  Does 
apply  to  cases  other  than  those  when  the  third  party  ha 
contracted  to  indemnify  the  defendant  against  a  elali 
made  by  the  plaintiff?  Under  the  old  rules,  befora  tb 
recent  amendment,  the  defendant  had  a  much  larga 
power  than  under  the  present  rule  to  bring  ia  thin 
parties  against  whom  he  might  claim  somo  reliaf 
remedy  over. 

The  present  rule  was  intended  to  curtail  the  old  mil 
Under  the  present  rule  the  defendant  must  make  oat  I 
primd  facieceee  showing  that  he  is  entitled  to  contribt» 
tion  or  indemnity  against  the  third  party.  The  defendan 
here  is  not  entitled  to  contribution.  He  must  therefou 
make  out  a  primd  facie  case  that  he  is  entitled  to  w 
denmity.  I  am  of  opinion  that  he  does  not  make  cmi 
such  a  caae.    I  agree  with  what  was  laid  down  ia  tiM 
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BmhOotot. 

Lr  BB  Addlbstonb  Ldiolivx  Oo. 

High  Ooubt. 

«Mot  Birndngkam  and  DiUHct  Land  Oo.  ▼.  London 
odFofih^Woatem  Railufay  O^.^viz.,  that,  to  bring  a 
CM  within  the  xiiley  there  moat  be  a  diraot  right  to  ia- 
tettilty  as  mA  i  a  right  which  can  be  enforced  either 
It  law  Of  in  equity. 

]iwaej»  I4.J.,  has  foUj  atated  the  nature  of  the  claim 

of  the  plidatifr  against  the  defendants  and  the  other 

ftaotaolthecaae  whleh  are  material.    It  seems  to  me 

thalK,  whatew  may  be  the  liability  of  the  underwriters 

to  HeKiTV,  the   underwriters  are  in  no  way  bonnd, 

ellher  at  kw  or  in  eqoity,  to  indemnify  him  against  the 

€bAm  cf  lie  plamtifl  in  tUs  action  or  any  part  of  it. 

Thoe  itaoeontraet  by  them,  either  express  or  implied, 

toaadsrtsbe  anoh  a  liability.    This  case  is  oo?ered  by 

tksciSB I  haTe  cited,  and  the  appeal  most  be  dismissed. 

J^mi  dUmi»§ed. 

BaBdkm  for  the  appellant,  OlemenU. 

ftfidlotB  for  the  raepondent,  WaUom,  Bubb,  A  Joh  n- 


IQitl   COttCt  OC    iMttff. 


IHt.1 
Kay,/.    J 


Oct.  88,  29;  Not.  5,  9. 


Jm  fw  AsDUuriunii  Ijsolkum  Go. 
Bbvsoit's  Gladc.  (a.) 

Oompamp — Share$ — Contract  to  t$$ue  as  fully  paid 
Non-reyutratian  of  eofdraci — Winding  up — Bight  of 
amiribmiory  to  prove  for  damages — Companies  Act, 
1S6S,  s.  38  {ly^Oompanies  Ad,  1867,  $.  25. 

A  compamyj  acting  under  a  power  in  its  artieks, 

immsd  pnfirenee  shares  at  a  discount,  the  certificates 

dtdaring  ike  shares  to  he  fuUy  paid  up  ;  but,  owing  to 

as  eoutnet  being  registered  as  required  by  section  25  of 

tie  Companies  Act,  1867,  on  the  company  being  wound 

«p  tie  hoiders  of  the  shares  were  placed  on  the  list  of 

f— hihifujftjy^  iks  amount  remaining  unpaid  thereon. 

Tktf  daimed  to  prome  against  the  company  for  damages 

firUelreaeh  of  contract  or  otherwise  in  relation  to  the 

itmsf  He  shares. 

Bdi,  thai,  aesuming  the  company  had  power  to  issue 

/tdfy  peidr^tp  shares  at  a  discount  if  they  had  duly 

rtgiaiered  a  ooniraet  with  each  allottee  of. such  shares,  the 

holders  were,  neeerihetess,  not  entitled  to  maintain  the 

daiwt,  as  they  were,  in  effect,  claiming  in  competition 

wOh  tie  creditors  of  the  company  for  d^ts  due  to  them 

M  ike  ekaraeter  of  shareholders,  which  is  prohibited  by 

SBBfto  38,  sub-section  7,  of  the  Companies  Act,  1862. 

Seid,  also,  that,  even  if  the  company  were  not  being 
motmdup,  the  daim  could  not  be  supported  (1)  because 

tmdUm  25  of  the  Companiee  Ad,  1867,  the  creditors  of 
eempany  are  entitled  to  rely  on  the  amount  unpaid  on 
ttc  skareo;  and  (2)  because  the  shareholder,  by  thus 
dedimg  to  retain  his  shares,  is,  in  effect,  claiming  what 
iolas  eomiraeted  to  contribute  to  the  debts  and  liabilities 
^^eemmany,  which  is  inconsistent  vfith  his  position  as 

BeaUsvortii  v.  aty  of  Glasgow  Bank,  28  W.  B.  677, 
S  ApgK  Cm.  317,  followed. 

Yv  claim,  28  W.  B.  670,  14  Ch.  D.  634,  and 
App^yaidi  30  W.  B.  147,  18  Oh.  D.  587, 


Adjoiuned  summons. 

Tke  company  was  incorporated  in  1877  with  a  nominal 
Mjital  of  £25,000  In  2,500  shares  of  £10  each.    Article 

i«.)  Boported  by  fi«  V.  Axidbos,  Siq.,  Banif tcMt-Law* 


15  of  the  articles  of  associstion  empowered  the  directors 
from  time  to  time  to  issue  such  portion  of  the  capital  as 
should  not  haye  been  subscribed  for  and  allotted,  with 
such  special  privileges  with  reference  to  preferential, 
guaranteed,  fixed,  fluctuating,  redeemable,  or  other 
dividend  or  interest,  or  otherwise,  as  should  from  time 
to  time  be  determined  by  a  general  meeting. 

At  a  general  meeting  of  the  company  held  on  the 
8th  cf  Febniarj,  1881,  a  resolution  was  passed  autho- 
rising the  directors  to  issue  part  of  the  nominal  capital 
of  the  company  in  the  form  of  750  five  per  cent,  pre- 
ference shares  of  £10  each,  every  existing  shareholder  to 
be  entitled  to  one  such  share  at  twenty-five  per  cent, 
discount  for  each  ordinary  share  held  by  bim.  In  pur- 
suance of  that  resolution  several  of  the  original  share- 
holders applied  for  preference  shares,  and  the  same  were 
allotted  to  them  at  the  twentj-five  per  cent,  discount, 
£7  10s.  being  paid  bj  the  allottees  on  each  share.  To 
each  allottee  was  handed  a  certificate  dedariog  him  to 
be  the  holder  of  so  many  "  preference  shaips  of  £10  fully 
paid  up."  Ko  agreement  for  the  issue  of  shares  at  a 
discount  was  registered  under  section  25  of  the  Oom- 
panies  Act,  1867. 

On  the  9th  of  May,  1885,  an  order  was  made  for  the 
compulsory  winding  up  of  the  company.  Eventually 
the  ordinary  shareholders  who  held  preference  shares 
were  settled  on  the  list  of  contributories  in  respect  of 
such  preference  shares,  and  on  the  20th  of  May,  1887, 
an  order  was  made  on  the  preference  shareholders  for  a 
call  of  £2  10s.  per  share,  being  the  balance  unpaid  in 
respect  of  each  £10  preference  share. 

Thia  waa  a  summons  by  certain  of  the  preference 
shaieholderB  for  leave  to  prove  in  the  winding  up  against 
the  company  in  damages  to  the  amount  of  the  call  "  for 
alleged  breach  of  contract,  or  otherwise,  iu  relation  to 
the  issue  of  the  preference  shares." 

Farwdl,  in  support  of  the  summons,  relied  on  Mud- 
ford^s  daim,  28  W.  B.  670,  14  Ob.  D.  634,  and  Em 
parte  Appleyard,  30  W.  B.  147,  18  Oh.  D.  587. 

Marten,  Q.C.,  and  F.  B.  Palmer,  for  the  liquidator.— 
This  claim  is  made  bj  the  applicants  in  their  capacity  of 
shareholders,  and  by  the  Oompanies  Act,  1862,  s.  38  (7), 
any  sum  due  to  a  shareholder  '*  in  his  cbaracter  of  a 
member  by  way  of  dividends,  profits,  or  otherwise/'  is 
to  be  postponed  to  the  claims  of  the  creditors.  This  has 
been  held  to  include  debts  to  members  for  advances 
{QrisMlVs  case,  14  W.  B.  1015,  L.  B.  1  Oh.  528)  and 
fees  to  directors  {In  re  Leicester  Club  and  County  Bace 
Course  Co.,  Ex  parte  Cannon,  34  W.  B.  14,  30  Ob.  D. 
629).  A  contract  to  take  shares  cannot  be  rescinded 
after  a  winding  up  has  commenced  {Oakes  v.  Turquand, 
L.  B.  2  H.  L.  325,  16  W.  B.  H.  L.  Dig.  15  ;  Burgess's 
case,  28  W.  B.  792,  15  Oh.  D.  507) ;  and  if  the  shares 
are  retained  there  is  no  right  to  sue  the  company  for 
damages  in  respect  of  their  issue  :  ffotddsworth  v.  Gittf 
of  Glasgow  Bank,  28  W.  B.  677,  5  App.  Oas.  317. 
Therefore,  owing  to  the  failure  to  register  under  section 
25  of  the  Oompanies  Act,  1867,  the  shares  are  held  sub- 
ject to  the  payment  of  the  whole  amount  thereof  in  cash. 
Moreover,  the  want  of  registration  makes  the  issue  of  the 
shares  at  a  discount  ultra  vires  and  void  (In  re  Ince  Hall 
BoUing  Mills  Co.,  30  W.  B.  945,  23  Oh.  D.  545  n.).  and 
a  claim  against  a  company  founded  on  an  tdtrd  vires  act 
cannot  be  sustained  :  Trevor  v.  Whitworth,  12  App.  Oas. 
409.  This  distinguishes  the  present  claim  from  those  in 
Mudfords  case  and  Ex  parte  Appleyard,  where  good 
consideration  was  given  for  the  issue  of  the  shares.  In 
such  a  case  the  proof  for  damages  is  made,  not  for  the 
value  of  the  shares,  but  for  the  price  of  the  considera- 
tion given,  which,  owing  to  the  failure  to  register,  has 
not  been  paid  by  the  company. 

FarweU,  in  reply.— -The  failure  by  the  oompany  to 
register  the  oontract  would  have  entitled  the  applicants 
to  repudiate  the  shares,  so  he  does  not  stand  in  the 
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position  of  a  Bbaxeholder.  [Kat,  J.,  referred  to 
Oompertz  t.  Bartldt,  2  W.  B.  48,  2  El.  &  Bl.  849,  and 
Kennedy  v.  Panama^  <fec.,  Mail  Co.,  15  W.  B.  1039, 
L.  B.  2  Q«  B.,  at  p.  587.]  The  daim  it  for  a  breach  of 
contract,  the  damage  for  which  is  not  within  section  38 
(7).  [Kat,  J.— Such  damages  are  not  payable  out  of 
the  assets  in  competition  with  the  company's  debts  and 
liabilities,  per  Lord  Oairns,  0.,  in  Eouldavforth  t.  City 
of  Glasgow  Bank.]  That  case  can  be  distingnished, 
for  the  claim  there  went  to  the  root  of  the  contract 
with  the  company,  here  it  rests  on  the  collateral  nnder- 
taking  to  make  the  shares  fally  paid  np  by  registering 
the  contract.  The  applicants  do  not  seek  to  impeach 
the  contract  itself.  The  conrt  will  follow  the  decisions  ia 
Mud/ord^i  daim  and  Ex  parte  Appleyard,  which  are 
supported  by  the  reasoning  in  White's  cewe,  27  W.  B. 
895,  12  Oh.  D.  511. 


Marten  replied  on  the  oases. 


Cur»  adv.  vult. 


Nov.  9.— Kat,  J.— In  the  year  1881  this  company 
issued  to  the  present  applicants  fully  paid-up  preference 
shares  of  the  nominal  value  of  £10  each  in  consideration 
of  the  payment  of  £7  lOs.  per  share.  No  contract  was 
filed  with  the  Begistrar  of  Joint  Stock  Oompanies  as 
required  by  section  25  of  the  Oompanies  Act,  1867.  On 
the  9th  of  Mky,  1885,  an  order  was  made  to  wind  up  the 
company,  and  the  applicants  have  been  placed  on  the 
Ust  of  contributories,  and  calls  have  been  made  on  them 
for  the  amount  of  £2  lOs.  unpaid  on  each  share.  It  is 
not  denied  that  they  are  liable  to  these  calls.  They 
have  taken  out  the  present  summons  asking  for  leave  to 
prove  against  the  company  in  damages  *'  for  breach  of 
contract,  or  otherwise,''  in  relation  to  the  issue  of  these 
shares,  suggestini?  that  the  measure  of  such  damages 
would  be  the  £2  lOs.  per  share  which  they  have  been  so 
made  to  pay.  Of  course,  it  is  too  late  to  assert  any 
remedy  by  way  of  rescission  of  the  contract ;  but  I  will 
assume  for  the  present  that  the  applicants  might  elect 
to  retain  the  shares  and  sue  the  company  for  damages. 
The  question,  then,  is  whether  they  can  prove  for  such 
damages  in  competition  with  any  other  creditor  not 
being  a  member  of  the  company  ;  or  whether  the  case 
comes  within  section  38,  sub-section  7,  of  the  Oompanies 
Acty  1862,  which  is  in  these  terms:— ^< No  sum  due  to 
any  member  of  a  company,  in  his  character  of  a  mem- 
ber, by  way  of  dividends,  profits,  or  otherwise,  shall  be 
deemed  to  be  a  debt  of  the  company,  payable  to  such 
member  in  a  case  of  competition  between  himself  and 
any  other  creditor  not  being  a  member  of  the  com- 
pany ;  but  any  such  sum  may  be  taken  into  account, 
for  the  purpose  of  the  final  adjustment  of  the  rights  of 
the  contributories  among  themselves.'' 

Now,  unquestionably  the  applicants— retaining  these 
shares  and  claiming  damages  because  the  shares  are  not 
exactly  what  they  were  represented  to  be — are  making 
such  claims  in  the  character  of  members  of  the  company, 
and  the  only  question  is  whether  such  claims  are  for 
sums  due  "  by  way  of  dividends,  profits,  or  otherwise." 
To  determine  that  it  is  necessary  to  consider  the  scope 
and  intent  of  this  provision  in  the  statute.  The  obvious 
analogy  is  the  case  of  a  partner  attempting  to  prove  in 
bankruptcy  in  competition  with  the  creditors  of  the 
firm.  But  whether  this  section  is  intended  to  have 
entirely  the  same  effect  or  not,  it  is  quite  clear  from  the 
language  of  it  that  a  debt  due  to  a  member  in  that 
character,  such  as  for  dividends,  directors'  fees,  or  the 
like,  could  not  be  so  proved. 

Now,  is  the  mischief  against  which  it  is  intended  to 
provide  the  same  in  tne  case  before  me  F  Practically, 
what  these  applicants  are  seeking  to  recover  by  their 
proof  is  a  dividend  in  respect  of  the  £2  10s.  per  share 
which  they  have  been  compelled  to  pay  in  the  winding 
np.  Bat  as  shareholders  they  have  oontiaeled  that  they 
Will  pi^  this  aiO]i8y,aiul  that  it  ahali  be  flnt  applied  ia 


payment  of  the  creditors  whose  debts  are  not  doe  to  then 
as  members  of  the  company — that  is,  they  are  praotioiUy 
admitting  their  liability  to  pay  the  £2  10s.  per  thsn  to 
such  other  creditors,  and  yet  seekiog  to  get  part  of  it 
back  out  of  the  pockets  of  those  very  creditors  themselvse. 
I  confess  it  seems  to  me  that  the  money  so  dsimed  is 
not  only  claimed  in  the  character  of  membeis,  bat  that 
the  claim  is  Just  as  unreasonable  as  if  it  were  a  diiBi  of 
dividends  or  profits,  and  that,  accordingly,  it  eomes 
within  the  words  "  or  otherwise  "  which  I  havs  lead 
from  section  88.    So  much  for  the  principle. 

The  authorities  are  these.    In  Mudford^e  eaee  EaU, 
Y.O.,  decided  that  similar  shares  taken  in  satisfaction  by 
a  creditor  of  the  company  gave  him  a  right  of  proof  for 
the  amount  of  the  calls  paid  by  reason  of  the  company's 
breach  of  contract  in  not  giviog  him  paid-up  shsres. 
The  question  whether  he  could  prove  in  competition  with 
other  creditors  does  not  seem  to  have  been  argued.    In 
Eouldstvorth  v.  City  of  Olasgow  Bank  it  was  held  that 
damages  for  fraudulent  misrepresentation  of  the  director 
inducing  the  plaintiff  to  take  shares  might  give  him  a 
right  to  rescind  the  contract,  but  gave  him  no  right 
whatever  to  hold  the  shares  and  prove  for  damages 
against  the  company.     That  case  was  called  to  the  at- 
tention of  Hall,  Y.O.,  in  Ex  parte  Appleyard,  in  whiflh 
the  circumstances  were  the  same  me  in  Mud/ord'i  coHt 
and  he  distinguished  it  as  being  a  oase  of  oontraot,  and 
followed  his  own  previous  decision  by  holding  that  in  the 
case  before  him  there  was  a  right  of  proof ;  but  be  does 
not  say  a  word  upon  the  point  which  seems  to  have  been 
suggested  in  the  argument,  that  such  proof  should  not  be 
in  competition  with  other  creditors.     He  refers  to  oer- 
tain  dicta  in  Whittle  cote,  where  the  contract  being  for 
payment  to  a  creditor  of  the  company  in  full/  paid-up 
shares,  it  was  held  that  the  creditor  had  no  money  de» 
mand  against  the  company,  and  that  the  shares  not  hav- 
ing been,  in  fact,  fully  paid  up,  he  was  bonnd  to  pay 
calls  upon  them  without   prejudice    to    the  question 
whether  he  was  entitled  to  damages  against  the  com- 
I>any.    But  there,  again,  I  do  not  find  any  soggestion 
that  he  would  be  entitled  to  prove  lor  anch  damages  in 
competition  with  other  creditors.   In  the  two  oaseabstoce 
Hall,  V.O.,  the  sharea  were  given  in  aatisfaotion  of  hena 
fide  claims  against  the  company,  so  that,  if  they  were  not 
fully  paid  up,  it  might  be  said  the  holdera  of  them  shodld 
be  remitted  to  their  original  position  of  creditors.    I  do 
not  know  how  far  this  may  have  inflaenoed  the  deoisiona. 
In  the  present  case  there  is  no  such  fact.    The  appli- 
cants, not  being  at  the  time  creditora  of  the  compan/i 
simply  paid  £7  lOs.  for  £10  shares.     No  consideration 
was  given  for  the  remission  of  the  £2   10s.  per  sbaie 
which  was  not  paid.    I  therefore  hold  that  if  these 
shareholders  can  claim  damages  at  all,  that  claim  cannot 
be  made  in  competition  with  creditors]  in  the  winding 
up  whose  debts  are  not  due  to  them  in  the  character  of 
shareholders. 

But  is  it  the  law  that  this  claim  for  damages  eonld  be 
supported  if  the  company  were  not  being  woundup? 
If  it  could,  the  consequence  would  be  that  the  company 
would  receive,  and  must  then  return^  in  the  shape  of 
damages,  £2  10s.  a  share  in  respect  of  theee  so-ttUed 
paid-up  shares.  That  would  practically  render  nugatory 
section  25  of  the  Oompanies  ^ct,  1867.  A  solvent  com- 
pany might  issue  shares,  nominally  paid  np,  at  a  diaoount 
and  omit  to  register  the  contract,  and  take  with  oa 
hand  and  repay  with  the  other  the  diseonnt  on  eed 
share,  and  if  the  applicants'  argument  ia  aoond  no  on 
could  interfere.  But  suppose  the  comiMuij  inaolvenl 
and  that  the  other  sharea  were  bond  fide  paid  up,  aa 
that  the  creditors,  who  had  a  right  to  treat  theae  ahait 
as  not  paid  up,  had  no  other  property  to  look  to  exoef 
the  unpaid  calls  upon  them,  could  it  be  said  that  th 
case  was  not  touched  by  the  statute  ?  The  decisions  i 
favour  of  such  a  daiqi  as  that  to  which  X  have  refene 
pmoeed  upon  the  gionnd  of  a  sappoacd  bveaoh  oC  oov 
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kadLbf  UkB  company.  Bat  if  the  shareholder  eleot 
te  kMp  tiM  ehaiee,  how  can  there  be  anj  each  breach 
d  ooQtiaefc  f  An  action  against  a  solvent  oompanj  would 
pnoted  spon  the  election  of  the  shareholder  to  retain 
kii  dMzee.  Would  not  the  answer  to  suoh  an  aotion  be 
—"Your  onlj  remedy  is  rescission  j  you  cannot  appro- 
bsto  and  reprobate ;  you  oanoot  be  heard  to  say,  '  I  am 
s  flhaieholder  who  has  oontracted  to  pay  JS2  10s.  a  share 
when  oalled  sm' — whioh  ie  the  effect  of  approbating  the 
OQ&fciacIf— 'Irat  I  aak  to  recoyer  that  amount  from  the 
company  is  damagee  because  I  did  not  so  contract/ 
TVat  wnUd  be  reprobating  the  contract." 

Ihe  Iraft  ia    ma  waa  said  by  Lord  Oalrns  in  Houldt- 
warfk  T.  OUg  of  Olaagow  BanX:— that  a  share  taken 
ttoBt  a  eoiqiany  is  not  like  an  ordinary  chattel,  in  re- 
aped of  which   the  porchaser  may  have  a  choice  of 
By    accepting  such  a  share   the    allottee 
in  a  aocie^,  and  contracts  to  pay  calls 
ICoch  of  the  reasoning  of  the  learned  lords 
IB  tiat  Gtme  applies   Tory  closely  to  this.       Here,   as 
tkae,  the  ahaireholder   *Ma   making  a  claim  which  is 
aeoaaiBteat  with  the  contract  into  which  he  has  entered, 
asd  by  whidi  he  wished  to  abide "  (p.  325).     The  loss 
sgaioat  which   he  aeeka  to  be  indemnified  is  in  effect 
what  he  hat  contracted  to  contribute  to  the  debta  and 
liafaOitiea  of   the  company.     He  seeks  to  throw  this 
amount  on  the  other  ahareholders.    He  is  ''  trying  to 
teeoodle  two  iDCnnsiatent   positions — namely,  that  of 
ibsxdMildeE  and  that  of  creditor  of  the  whole  body  of 
diaiehflldaa  Indndiag    himself "  (p.  333].     My  opinion 
is  that  he  eooM  not  maintain  an  aotion  for  such  damages 
sgabst  tbe  company   if  it  were  not  being  wound  up, 
ttd  that  he  oaanot  maintain  such  a  claim  as  this  in  the 
WBidiog«i^  either    against  other  creditors,  or  share- 
hdideu,  or  tiie  company.     I  assume   throughout  that 
the  eooipaiiy  had  power  to    issue  fully  paid-up  sharea  at 
a  disoomtt  if  they  had    duly  registered  an  agreement 
with  each  allottee  of  auch  shares.    The  application  must 
bersfasedy  with  coatB. 

BoiiaitotB,  F.  Bam^;  THndera  S  Oo. 


^■}  July  as. 

.£t  re  PATJLXinsB  {a.) 

SdicSBr-SaU  hy  auction — "  Conducting  fee  **-^Qom- 
to  auctioneer  paid  hy  client — Solicitors*  Re- 
\  AdL^  1881  (44  Sa  45  ViA.  c  44)— G^ener  a/ 
Order^Augwij  1882,  cZauM  2  (c),  wJieduU  1,  part  1, 

Property  uku  put  up  for  idle  by  public  auction  and 

add  M  two  lata*     The  auctioneer  a  commisaion  waa  paid 

hf  fie  pmdor.    The  aolieUor  employed  by  the  vendor  in 

rammtiLtiim  tetCA  the  sale  charged  the  scale  fee  provided  by 

fmil of  aeheduie  1  to  the  (hneral  Order  of  August, 

VtBt^wsder  the  Solidtora*  Remuneration  Act,  1881, /or 

*iateM^  t«8e/'  Ac,  and  he  alao  made  varioua  chargea 

fm  wsri  <2one  fiy  him  previous  to  the  adU,  for  which 

ii  d^aed  to  he  entiUed  under  clauae  2  (c)  of  the  order. 

fktasmg  maater  aUowed  the  accde  fee,  but  diaallowed 

At  iftv  Uema,  considering  himself  bound  by  In  re 

MmmmAaaal  Simmonds,  34  W.  R.  613,  33  Oh,  D.  40. 

^  JUi,tk^  the  solicitor  waa  entitled,  under  clause  2  (c) 

fab  ariAHaa  fo  the  acdle  fee  for  deducing  title),  to  charge 

M  TBiped  of  work  properly  done  by  him  in  connection 

vdfil  &eaaiefor  which  the  auctioneer  had  not  been  paid, 

AdJawnMd  summons. 

In  the  year  1886  certain  freehold  property,  consisting 
aC  tev  hooaes  aitnate  in  Grey  Friars-street,  Northamp- 

M  Bapocted  hjQ.I^  Jbvvbbt,  Bsq.^  Barriftex-at-Law. 


ton,  was  advertised  for  sale  by  public  auction  by  order 
of  the  mortgagee.  The  property  was  sold  in  two  lots 
for  £420  and  £380  respectively.  The  auctioneer  waa 
paid  a  commission  by  the  vendor.  The  vendor's  solici* 
tor,  Mr.  John  Faulkner,  delivered  his  bill  of  costs,  his 
charges  amounting  to  £66  lis.  6d.  In  this  bill  he 
charged  the  sums  of  £6  15s.  and  £6  respectively  for 
"  deducing  title,"  &c.,  these  sums  being  the  amount  of 
the  scale  fees  as  prescribed  by  part  1  of  schedule  1  to 
the  General  Order  of  Augoat,  1882,  under  the  Solicitors' 
Bemaneration  Act,  1881.  He  also  charged  £13  6s. 
in  respect  of  certain  charges  paid  to  the  auctioneer* 
He  also  made  separate  charges  in  accordance  with  the 
old  system  for  drawing  the  particulars  and  conditions  of 
sale  and  the  abstract  of  title,  for  attendances  on  the 
auctioneer,  for  attending  the  sale,  &o.  The  mortgagor, 
being  dissatisfted  with  the  bill,  obtained  an  order  to  tax 
it. 

The  taxing  master  allowed  the  two  scsle  fees  and  the 
payment  to  the  auctioneer,  but  he  disallowed  all  the 
other  items  in  the  lump  without  going  into  the  pro- 
priety of  each  particular  item. 

In  answer  to  objections  carried  in  by  Mr.  FauUmer, 
the  taxing  master  said  :-«*'  The  solicitor  objects  to  the 
disallowance  of  these  items,  because  they  are  not  in- 
cluded in  those  words  for  which  the  ad  valorem  soale 
charge  is  expressed  to  be  given  in  part  1  of  schedule  1. 
It  is  a  fact  that  they,  or  nearly  all  of  them,  are  not  in* 
eluded  in  those  words  taken  alone,  but  it  is  admitted 
that  all  the  chargea  the  disallowance  of  which  is 
objected  to  are  connected  with  the  sale.  I  have  dis- 
allowed these  items  and  overruled  the  objections  on  the 
authority  of  In  re  Emanuel  and  Simmonds,  34  W.  B. 
613,  33  Oh.  D.  40.  The  question  for  the  decision  of  the 
court  is  whether  the  principle  decided  in  that  case  with 
respect  to  a  lease  applies  to  a  sale.  It  was  decided  in 
that  case  that,  having  regard  to  clause  2  of  the  order, 
the  soale  charge,  though  expressed  to  be  for  '  preparing, 
settling,  and  completing  leases,'  covers  all  business  oon« 
nected  with  the  lease.  I  consider  it  neceesarily  follows 
that  the  scale  charges  expressed  to  be  for  '  conducting  a 
sale '  and  for  *  deducing  title,  &o.,'  or  the  latter  only,  if 
the  former  is  not  applicable,  cover  all  businesa  con« 
nected  with  the  sale.'' 

This  was  a  summons  by  Mr.  Faulkner  to  review  the 
taxation. 

OozenS' Hardy,  Q.O.,  and  Shebbeare,tot  the  summons* 
•— /n  re  Emanuel  and  Simmonds  was  the  case  of  a  lease* 
it  does  not  apply  to  cases  of  vendor  and  purchaser.  In 
re  Field,  33  W.  E.  553,  29  Oh.  D.  608,  was  also  a  case 
of  a  lease.  In  respect  of  matters  done  prior  and 
leading  up  to  a  sale,  the  solicitor  is  entitled  on  a  quan^ 
turn  meruit. 

They  referred  to  In  re  Wilson,  29  Oh.  B.  790,  34 
W.  B.  Dig.  185,  and  In  re  Sykea,  56  L.  J.  Oh.  238,  35 
W.  B.  Dig.  179. 

McSwinney,  con^d.— The  object  of  the  rules  is  to 
limit  the  remuneration  of  solidtors.  The  present  point 
was  not  decided  in /a  re  Wilson.  In  the  present  case 
the  auctioneer  was  paid  by  the  client,  and  the  aolioitor, 
therefore,  is  not  entitled  to  the  soale  fee. 

North,  J.— In  this  case  certain  property  has  been 
sold,  and  upon  the  taxation  of  the  bill  of  costs  of  the 
vendor's  solicitor  the  taxing  master  has  taken  a  par- 
ticular view  which  is  now  the  subject  of  consideration 
before  me.  The  Solicitors^  Bemuneration  Act,  1881, 
with  the  orders  and  schedules  to  it,  lay  down  certain 
rules  as  to  the  costs  to  be  allowed  to  solicitors  under 
certain  circumstanoes.  In  schedule  1,  part  1,  a  scale 
of  charges  is  provided  for  in  cases  of  sales,  purchases, 
and  mortgages.  Before  referring  to  the  schedules,  per- 
haps I  should  refer  to  the  second  of  the  General  Cedars, 
which  la  (subject  to  an  exception  not  matcilal  for  this 
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puipoee)  as  foUowa : — *'  The  remuneratioQ  of  a  tolloltor 
in  respect  of  bufliness  conneoted  with  sales,  purchases, 
leases,  mortgages,  settlements,  and  other  matters  of 
conTeyanoing,  and  ]n  respect  of  other  business,  not 
being  bDBinees  in  any  action,  or  transacted  in  any  court 
or  in  the  chambers  of  any  judge  or  master,  is  to  be 
regulated  as  follows — namely/'  and  then  come  three 
heads— (a),  (6),  and  (e).  Head  (a)  profides  for  the  fees 
in  respect  of  sales,  purchases,  and  mortgages  completed  ; 
head  (b)  proTides  for  fees  in  respect  of  leases  and  agree- 
ments for  leases  of  the  kind  mentioned  in  part  2  of 
aohedule  1  to  this  order.  Now  head  (a)  has  profided 
for  the  remuneration  being  in  accordance  with  part  1  of 
schedule  1.  In  respect  of  business  that  comes  under 
bead  {h)  the  remuneration  is  provided  by  part  2  of 
schednle  1  ;  and  then  comes  head  (c),  which  proTidea 
for  business  not  hereinbefore  proYided  for,  and  deals 
with  a  good  many  matters  which  I  need  not  read 
through  in  detail,  and  at  the  end  it  says  this  :— 
**  And  all  other  business  the  remuneration  for  which  is 
not  hereinbefore  or  in  schedule  1  hereto  prescribed,  the 
remuneration  is  to  be  regulated  according  to  the  present 
system  as  altered  by  schedule  2  hereto." 

Then  we  come  to  schedule  1,  part  1.  The  first  sum 
allowed  is  in  respect  of  the  vendor's  solicitor  negotiating 
a  sale  by  private  contract.  That  does  not  apply  to  the 
present  case.  The  next  is  this  :  **  Vendor's  solicitor,  for 
conducting  a  sale  of  property  by  public  auction,  includ- 
ing the  conditions  of  sale."  Then  the  next  head  is: 
«  Vendor's  solicitor,  for  deducing  title  to  freehold,  copy- 
hold, or  leasehold  property,  and  perusing  and  completing 
conveyance."  Therefore,  in  the  case  of  properties  sold 
by  public  auction  there  are  two  things  provided  for — 
a  scale  fee  for  <*  condocting,"  whatever  that  means,  and 
a  scale  fee  for  *' deducing  title  and  perusing  and  com- 
pleting conveyance/'  Now,  in  the  present  case  the 
Bolidtor  did  deduce  the  title  aud  peruse  and  complete  the 
conveyance,  and  the  scale  fee  has  been  allowed  in  respect 
of  that,  but  he  also  makes  a  claim  in  respect  of  work 
done  not  included  in  deducing  title  or  perusing  and  com- 
pleting conveyance.  Now,  reading  the  second  head,  of 
oondacting  a  sale  of  property  by  poblic  auction,  and 
looking  at  the  fourth  of  the  General  Orders,  which  pro- 
vides that  the  remuneration  prescribed  by  schedule  1  is 
not  to  include  auctioneer's  charges;  looking  at  those 
two  alone  I  should  have  come  to  the  conclusion  that  the 
auctioneer,  if  employed,  was  to  be  paid,  and  that,  in 
addition,  the  solicitor  was  to  be  paid  a  charge  for  con- 
ducting the  sale  of  property  by  public  auction,  but  there 
are  certain  rules  at  the  end  of  part  1  of  schedule  1,  the 
11th  of  which  begins  in  this  way : — *'  The  scale  for  con- 
ducting a  sale  by  auction  shall  apply  only  in  cases  where 
no  commission  is  paid  by  the  client  to  an  auctioneer." 
That  is  not  the  present  case.  A  commission  to  the 
auctioneer  was  paid  by  tfee  client,  and  therefore  this 
acale  fee  for  conducting  is  not  to  apply.  Supposing  that 
the  auctioneer  had  been  employed  and  had  not  been  paid 
by  the  client  but  paid  by  the  solicitor,  then  it  is  quite 
dear  on  the  role  that  this  exception  in  rule  11  does  not 
apply,  and  that  the  scale  fee  for  conducting  the  sals 
would  properly  be  paid.  That  seems  clear  f/om  the 
language  of  the  rule,  and  also  the  precise  point  is  put  by 
Ootton,  L.J.,  in  In  re  WiUon,  where  he  says :  '*  The 
property  may  have  been  in  such  a  state  that  the  solicitor 
could  not  do  all  things  that  were  necessary  for  the  eale, 
Imt  in  such  a  case,  if  be  claims  the  od  vdhrem  remunera- 
tion, he  must  get  them  done  by  a  person  paid  by  himself. 
As  these  things  have  been  done  at  the  expense  of  the 
estate  I  am  of  opinion  that  the  solicitor  cannot  daim 
remuneration  according  to  the  scale.  The  Act  and  rules 
were  not  intended  to  give  the  solicitor  remuneration 
according  to  the  scale  where  he  does  not  do  the  whole  of 
the  work  for  which  the  remuneration  is  provided,  but 
■omebody  else  does  and  is  paid  by  the  client  for  part  of 
tiiatimk.'' 


In  the  present  case,  therefore,  there  is  certain  work  for 
which  the  solicitor  would  be  entitied  to   be  paid  for 
conducting  the   sale  it  he  also  had  himself  paid  tiie 
auctioneer.    Some  such  work  has  been  done.    I  am  not 
now  dealing  with  the  particular  items.    If  there  is  no 
such  work  done,  the  taxing  master  will  not  allow  the 
charges,  but  I  think  it  clear  there  is  some  such  work 
done,  and,  therefore,  I  am  dealing  with  the  matter  on 
that  footing.    The  question,  then,  is,  the  solicitor  having 
done   certain  work    for   which,  if    he  had   paid  the 
auctioneer  himself,  he    clearly   would  be   entitied   to 
receive  the  scale  fee,  is  he  not  to  be  paid  for  that  work 
at  all  because  the  auctioneer  has  been  paid  by  the 
client  Y    I  think  that  case  is  not  provided  for  by  this 
rule,  and  that  the  scale   fee  for  conducting  does  not 
apply,  because  the  auctioneer  has   been   paid  by  the 
client,  but  that  leaves  the  solicitor  entitled  to  remunera- 
tion  for  doing  such  parts  of  the  work  of  conducting  the 
sale  as  the  auctioneer  has  not  been  paid  for.    If  all 
that  the  solicitor  has  done  was  auctioneer's  work,  then 
there  is  nothing  for  which  he  can  be  paid ;  but  if  there  is 
anything  done  by  him  which  is  not  auctioneer's  work, 
but  which  is  expense  of  conducting  the  sale,  it  seems  to 
me,  as  to  those  items,  he  ought  to  reoefre  payment  The 
contention  is  that,  because  he  did  not  do  the  auotioneei's 
work  himself,  or  pay  the  auctioneer  who  did  it  out  of  Ue 
own  pocket,  he  is  not  to  have  any  remuneration  for  the 
work,  inasmuch  as  the  scale  only  provides  for  a  person 
being  paid  who  does  the  work,  and  that,  if  not  paid  for 
the  whole,  he  cannot  be  paid  for  any  part,  but  that 
seems  to  me  inconsistent  with  the  view  that  has  beaa 
taken  of  the  scale  fee  for  deducing  title,  because  it  has 
been  held  that  a  solicitor  cannot  be  paid  the  scale  fee 
for  deducing  title,    unless  he    does    all   the  work  ot 
deducing  the  title,  and  perusing  and  completing  the 
conveyance.    Now,  iC  Mr."  MacSwinney's  argument  was 
good  as  to  the  scale  fee  for  conducting  the  sale,  it  seeffls 
to  me  it  would  follow  that,  unless  the  solicitor  did  aU 
the  work  in  connection  with  deducing  the  titie,  and  to 
earned  the  scale  fee  he  ought  not  to  be  paid  anything  at 
all.    But  that  is  directly  contrary  to  the  decisions  that 
have  been  come  to  in  the  cases  relating  to  the  fee  for 
**  deducing  title  " ;  because  where  the  solicitor  has  done 
part  of  the  work  coming  under  the  scale  fee  for  deiudng 
titie,  but  not  the  whole,  he  is  not  allowed  tha  scale  fee, 
but  he  is  allowed  the  fee  for  the  work  which  he  has  done. 
It  seems  to  me,  therefore,  that  the  cases  that  have  ap- 
plied that  construction  to  the  scale  fee  for  deducbg 
title  are  authorities  for  saying  that  the  same  rule  moat 
be  applied  to  the  fee  for  conducting  the  sale  when  the 
whole  of  the  work  contemplated  by  that  clause  has  sot 
been  done  by  the  solicitor — namely,  when  an  auctloneec 
has  been  employed  at  the  client's  expense.     It  see  mi  to 
me,  therefore,  that  the  construction  put  by  the  courta 
upon  the  fee  for  *' deducing  title"  applies  to  the  fee  for 
conducting  the  sale,  and  that,  under  these  circumstanceB, 
the  taxing  master  has  made  a  mistake  in  the  view  whieh 
he  has  taken  in  holding  that  the  cases  relating  to  leases 
relate  also  to  the  cases  of  vendor  and  purchaser, 

I  should  say  this,  further,  that  in  the  case  of  In  re 
Wilson  the  precise  point  was  raised  before  the  taxing 
master,  and  particular  fees  were  allowed  by  him.  The 
opinion  of  the  Court  of  Appeal  does  not  touch  the  point. 
It  was  not  before  them  for  decision,  but  they  do  not 
seem  to  have  made  any  comment  upon  the  propriety  of 
the  allowance  of  those  fees. 

In  that  case  some  of  the  ordinary  charges  were  allowed 
for  work  which  had  been  done,  and  so  it  was,  apparently, 
in  the  case  of  In  re  Syhee.  Those  cases  show  that  the 
practice  in  the  taxing  master's  office  has  been,  where  the 
scale  fee  for  conducting  is  not  allowed,  to  allow  such 
charges  outside  the  scale  fee  as  are  made  in  respect  oi 
work  properly  done.  That  seems  to  me  to  be  the  right 
rule,  and  the  cases  upon  the  second  part  of  the  schedule 
do  not  teem  to  mo  to  afieot  the  present  case.    The 
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el 


HissGoirRT. 


In  xb  Pbacb  &  ElTiXs. 


HlOH  OOUBT. 


rauft,  tbf  zaiore,  go  liftok  to  the  tudng  maater 
Wk  the  intiiBBtioo  of  mj  opinion  that  he  U  not  pre- 
diifld  bj  the  deoieion  lef erred  to  in  hia  reaeone  from 
Amiag  meb  of  the  charges  diMllowed  bj  him  aa  are 
piper  to  be  allowed. 

foUton  tor  the  avmnioBa,  Httwnan  A  MankaU, 

Solidlon  foi  the  eUent,  8oame$,  Edufard$,  <§  Jone$, 


fierti, 


T} 


Oot.  26. 


if»  rtf  Pbacb  &  Ellis,  (a.) 

^[pflahry— ^orfa  Sale  hy  aucUon^^OommiMion  to  aac- 
Hmier  paid  5y  c^Mni — Scale  fee  for  eondtteting  §ale^' 
dar^  /or  tilicUort*  toork  no$  included  in  fee  for 

diiacin§  UGe^SoiicUorB'    Remuneration  Act,   1881 

(US  U  Vi€i.  c.  44)— General  Order,  1882,  ord.  4, 

ntd  eehedule  1^  part  1,  r.  11. 

SeHdiorM  employed  in  a  eale  of  property  hy  auction 
where  ike  nuUemeer^e  eommiuUm  woe  paid  hy  the  client 
ddtaered  a  htB  in  which  ihey  charged  the  eeale  fte  for 
vaAedaaiq  Che  tflZ«  amd  deducing  the  title,  and  mentioned 
tteeii  a/  tolicitort'  laori  net  included  in  the  icale  fee  for 
dedMCHig  ike  tstfe.  Tie  inxing  master  disallowed  the  fee 
far  toadmdtimg  the  eidt  because  of  the  auctioneer's  charge 

hehgpaidlf  tkediemi^  and  did  not  allow  any  fee  for 
flRotf  meaHoaed  m  the  hill  of  solicitors*  work  not  included 
in  ike  scale  fee  for  deducing  the  title,  on  the  ground  that 
tie  an  woe  made  up  on  a  wrong  footing  and  could  not 
ie  uttered  hy  adding  charges* 

Edi,  that  the  taxing  master  was  right  in  disallowing 
ike  seale  fee  for  conduciing  the  sale,  hut  that  he  ought  to 
ham  aUowed  ihe  seiieUors  a  quantum  meruit  for  soli^ 
ake^  werh  dene  hy  them  and  mentioned  in  their  hill, 
eadwUeh  teas  not  covered  hy  the  scale  fee  for  deducing 
(ksUee. 

Adjourned  eammona. 

Mmr.  Peaee  ft  EHis,  aoUoitorfl,  of  Wigan,  haYlug 
VtataploTipd  to  carry  out  the  sale  of  certain  property, 
vIhA  w  lold  by  auction  in  three  lota,  deliverecl  a  bill 
of  eoita  m  foUowa  : — 

*'F«tM  preparing  adTertiaement  for  sale  of  property 

eitaate  ia  laoe,  Uphollaad,  and  Standisb,  in  respect  of 

viieb  yoB  were  mortgagee,  inserting  advert isement  in' 

pifMn^  piepaxing    conditions    of   sale,   dedooiDg  title 

theteto,  and  completing  conveyances  thereof,  as  follows: — 

"  Lot  1  to  Itr.  Thos.  Baldwin, 

parefaa^ -money  £320     .      £10     5     0 
Lot  2  Xr.    rhos.   Latham, 

poiehaae-money  £127     .         10    0    0 
Let  3  to  Mr.  Harry  Mitchell, 

-money  £535     .         13  15    0 


**Uater'a  charges 

■I  paster 

UlKlllllllg-, 


**  Bisbursementr. 


£34    0    0 


Wigan 


^     Wigan  Observer 
ilnetHweat'a  charges  • 
Hotel  bJQ  . 


£2 
2 


4  14 

5  0 
10     1 

2  16 


£26  11     0  £34    0     0 
£26  11     0 


£60  11     0" 
The  asctioneer^a  charge  of  £10  Is.  was  made  up  of  a 
(«-)  Bepoited  by  J.  TaoarrRAx,  Beq.,  Barriater-at-Law. 


fee  of  £3  38.  for  each  lot,  and  128.  for  ezpenoes  out  of 
pocket. 

This  bill  was  taxed  and  the  taxing  master  made  the 
following  disallowances :  In  respect  of  Lot  1,  £5  ;  in 
reepect  of  Lot  2,  £5  ;  and  in  reapect  of  Lot  3,  £5  10a. 
making  in  the  whole  £15  10a.,  which  reduced  the  amount 
of  the  bill  aa  delivered  to  £45  la. 

Mesars.  Peaoe  &  Ellia  objected  to  the  diaallowanoea 
for  the  reason  that  such  charges  were  properly  incurred 
and  were  allowable  under  the  Solicitors'  Bemuneration 
i^ot,  in  addition  to  the  amounts  allowed  by  the  taxing 
master. 

The  taxing  master's  answer  to  the  objections  was  as 
follows :  ''  In  this  case  an  auctioneer  was  employed  who 
negotiated  the  sales  and  was  paid  (by  the  client)  his 
usual  commision.  The  solicitors  are  therefore  not 
entitled  to  charge  negotiation  fees  but  only  the  fees  for 
contract,  dedaciag  title,  and  completing.  This  being  a 
tsxstion  under  the  Solicitors  Act,  I  have  no  power  to 
amend  the  bill,  which  otherwise  I  should  have  done  by 
allowing  the  solicitors  three  guioeas  for  their  trouble  in 
instructing  the  auctioneer  and  any  other  labour  not 
covered  by  the  scale  fees  allowed." 

This  was  a  summons  by  Messrs.  Peace  &  Ellis  for  a 
review  of  the  taxation. 

Order  4  of  the  Solicitors'  Bemuneration  Order,  4nga8t, 
1882,  provides  that  "  The  remuneration  prsacrit>ed  by 
schedule  1  to  this  order  is  not  to  include  stamps, 
counsel's  fees,  auctioneer's  or  valuer's  charges,  travelling 
or  hotel  expansea,  feea  paid  on  aearchesto  public  ofQoers, 
on  registrations,  or  to  stewards  of  manors,  coats  of 
extraota  from  any  register,  record,  or  roll,  or  other 
disburaement  reaaonably  and  properly  paid,  nor  any 
extra  work  occaaioned  by  changea  occurring  in  the  course 
of  any  business,  such  as  the  death  or  inaolvency  of  a 
party  to  the  tranaaction,  nor  ia  it  to  include  any  buainess 
of  a  contentiouB  character,  nor  any  prooeedinga  in  any 
court,  but  it  ahall  include  law  stationer's  charges,  and 
allowances  for  time  of  the  solicitor  and  his  clerks,  and 
for  oopjing  and  parchment  and  all  other  similar 
disbursements." 

Bttle  11,  schedule  1,  part  1,  of  the  order  provides  that 
**  The  scale  for  conducting  a  sale  by  auction  shall  apply 
only  in  cases  where  no  commisdon  is  paid  by  the  client 
to  an  auctioneer.  The  scale  for  negotiating  shall  apply 
to  cases  where  the  solicitor  of  a  vendor  or  purchaser 
arranges  the  sale  or  purchase  and  the  price  and  terms 
and  conditions  tberof,  and  no  commission  is  paid  by  the 
dient  to  an  auctioneer,  or  estate  or  other  agent.    ..." 

Cczent' Hardy,  Q,0,,  and  0.  L,  Clare,  for  the 
summoDB. — ^The  disallowances  ought  not  to  have  been 
made.  The  auctioneer's  charge  of  £10  Is.  is  not  a 
commiseion  paid  to  him  by  the  client  under  rule  11  ao 
aa  to  diaen title  the  f  olioitora  to  the  fee  for  conducting 
the  aale,  but  Is  a  charge  under  order  4.  At  any  rate,  the 
aolicitors  ought  to  have  been  allowed  aome  remuneration 
under  schedule  2  of  the  Solicitors'  Remuneration 
Order  for  work  done  by  them  and  specified  in  their  bill 
and  not  covered  by  the  auctioneer's  charge. 

They  referred  to  In  re  Wilton,  29  Cb.  D.  790,  34 
W.  B.  Dig.  185. 

Everitt,  Q*0.,  and  R.  F,  Norton,  eonfra.— The  taxing 
master  waa  right  in  making  the  diaallowance.  The 
auctioneet'a  charge  of  £10  la.  ia  a  commission  under 
rule  11  and  disentitles  the  solicitors  to  the  fee  for  con- 
ducting the  sale.  It  is  too  late  now  to  contend  that 
the  solioitors  ought  to  have  been  allowed  a  quantum 
meruit  for  work  done  by  them  and  not  covered  by  the 
auctioneer's  charge.  They  cannot  add  items  to  their 
bill. 

They  referred  to  In  re  Faulkner,  ante,  p.  59  ;  in  r« 
Wilson. 

CozenS' Hardy,  Q.G.,  in  reply. — The  solicitors  cannot 
add  items  t)  their  bill,  bat  tbey  ask  for  taxation  on  a 
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In  be  Pbaob  k  Ellis.— Kbatba  tr.  Sfoonsbu 


High  Goubt. 


ptopei  footing,  A  bill  framed  on  an  eTroneoiu  footing 
oan  be  taxed  on  a  proper  footing :  In  re  Lacey,  32 
W.  B.  233,  25  Ob.  D.  301. 

NoBTH,  J. — ^In  tbifl  case  solioitora  wbo  acted  for  a 
mortffagee  in  selling  tbe  mortgaged  property  by  auction 
in  three  lots,  send  in  a  bill  charging  £84  for,  in  the  words 
of  part  F.  of  the  schedule  to  the  Solicitors'  Bemuneration 
Act,  "  conducting  the  sale  "  and  *'  deducing  title,  and 
perusing  and  complotlog  couTeyance."  ^e  taxing 
master  allowed  the  fee  for  deducing  the  title,  but  not 
tbe  fee  for  conducting  the  sale.  He  therefore  dlfided 
the  sum  charged  for  each  lot  into  two  portions,  and 
disallowed  one  of  such  portions.  It  is  objected  that  the 
three  sums  for  the  three  lots,  amounting  in  the  whole  to 
£34,  ought  all  to  be  allowed.  The  solicitors  performed  a 
oertiiin  part  of  the  business  of  conducting  the  sale,  but 
they  employed  an  auctioneer,  paid  his  charges  amount- 
ing to  £10  Is.,  and  charged  them  in  their  bill.  Bule  11 
of  part  1,  schedule  1,  of  the  Solicitors'  Bemuneration 
Ordei,  August,  1882,  provides  that  the  scale  for  con* 
ducting  a  sale  by  auction  only  applies  when  no  com- 
mission is  paid  by  the  client  to  the  auctioneer.  In  my 
opinion  that  rule  applies  to  this  case.  It  is  argued  that 
that  rule  is  restricted  by  order  4,  which  proTides  that  :— 
[Pis  lordship  read  order  4  as  set  out  aboTe,  and  pro- 
ceeded :•»]  and  that  the  auctioneer's  charge  of  £10  Is.  is 
not  a  commission  under  rule  11,  but  a  charge  under 
order  4.  But  in  my  opinion  it  is  commission  under  rule 
11,  and  not  a  charge  under  order  4.  It  would  be 
curious  if  the  solicitors'  remuneration  were  to  depend 
upon  whether  tbe  auctioneer  is  paid  a  fixed  charge  or  a 
commission.  The  taxing  master,  who  was  told  what 
the  £10  Ik  was  made  up  of,  si^s  : — [His  lordship  read  the 
answer  of  the  taxing  master  as  set  out  above,  and  con- 
tinued : — ]  I  cannot  say  that  this  a  charge  under  order  4, 
so  this  is  a  case  in  which  the  scale  does  not  apply.  The 
point  wan  not  decided  in  tbe  case  of  In  re  Wilson,  but 
the  opinions  of  the  Lords  Justioes  seem  to  tend  in  the 
direction  of  the  view  I  take. 

But  certain  work  has  been  done  by  the  solicitors  for 
which  they  have  not  been  paid,  but  ought  to  be  paid. 
They  are  not  entitled  to  be  paid  separately  for  preparing 
conditions  of  sale,  because  that  is  included  in  the  scale 
fee  for  deducing  title.    But  they  have  charged  for  pre- 
paring the  advertisement  for  sale.      It    seems  to  me 
that    preparing    the    advertisement  is    the   solicicors' 
business,    and    is    not     covered     by    the    scale     fee 
aud  therefore  .they  ought  to  be  paid  something  for  it. 
If  anything  has  been  done  by  them  which  is  not  the 
auctioneer's   business  they  ought  to  be  paid   for    it. 
There  is,  however,  this  difQonlty.     The  solicitors  have 
sent  io  their  bill,  and  it  said  they  cannot  alter  their  bill 
by  making  fresh  charges.    Tbe  taxing  master  has  taken 
that  view.     [His  lordship  read  the  latter  part  of  the 
answer  of  tbe  taxing  master  as  set  out  above,  and  con- 
tinued : — ]    The  eolicitors  have  sent  in  a  bill  in  wbioh 
tbcy  have  charged  wrongly.     But  that  does  not  prevent 
the  taxing  master  from  allowing  them  the  right  charges 
for  items  mentioned  in  the  bill.    The  taxing  master 
evidently  thought  that  there  were  some  items  the  soli- 
citors ought  to  have  been  paid  for,  but  which  he  could 
not  allow.    It  seems  to  me  that  he  ought  to  have  allowed 
them.     But  he  could  not  allow  a  charge  for  anything 
the  solicitor  did  wbioh   is  included  in  the  scale  fee. 
The  case  of  In  re  Faulkner,  where  the  solicitor  did 
not  charge  for  conductiog  the  sale,  differs  from  this 
case.    I  see  that  in  the  case  of  In  re  Sykee,  56  L.  J. 
Gb.   230,   35  W.  B.  Dig.   193,  before  Ghitty,  J.,   ten 
guineas  were  allowed  for  work  not  included  in  the 
scile  fee.     The  case  of  In  re  Lacey  would  assist  me 
if  any  assistance  were  wanted,  but  I  do  not  think  any 
authority  is  necessary  to  support  the  view  that  there 
was    nothing    to    prevent    the    taxing    master    from 
allowing  a  proper  sum  for  items  cf   solicitor's  work 


charged  in  the  bill  and  not  included  in  the  scale  fee. 
The  taxing  master  vras  right  in  disallowing  tbe  scale  fee 
for  conducting  the  sale,  but  he  ought  to  have  allowed  a 
fee  for  work  done  by  the  solicitors  outside  the  scale  fee 
which  was  solicitor's  and  not  auctioneer's  work.  I  must 
refer  the  matter  back  to  the  taxing  master  to  reoonaider 
the  taxation. 

Solicitors,  Gregory^  Roweliffee^  A  Co,,  for  Peace  S 
EUie,  Wigan ;  J.  J,  A  0.  <7.  Allen,  for  WtUiam  Lm, 
Wigan. 


Q.  B.  Div.  (Stephen  and  Oharles,  JJ.)  Nov.  4. 

IDEATES  V.  Spooitek.  (a.) 

Coste — Recovery  of  Use  than  £20— County  Courie  Ad, 
1867  (30  A  31  Vict.  c.  142),  s.  5— Orrf.  65,  r.  12. 

The  plaintiffs  in  an  action  having  recovered  the  Mum 
of  £3,  an  order  was  made  by  a  fudge  at  chambers  thai 
the  plaintiffs  do  recover  their  costs  against  the  defendanif 
to  he  taxed  upon  the  county  court  scale  B, 

Held,  thai  such  order  was  bad. 

Appeal  from  an  order  of  Kekewich,  J.,  as  to  costs. 

The  action  was  brought  in  the  Sheffield  District 
Begistry  of  the  Hight  Court  of  Justioe  to  recover  a  sum 
for  rent  of  a  house  which  the  defendant  held  of  tbe 
plaintiiSs,  and  also  for  an  account  of  rents  which  the 
defendant  had  collected  for  the  plaintiffs  as  their  agent* 

An  order  having  been  made  for  an  accountv  and  the 
defendan*  having  set  up  a  counter-claim,  the  district 
registrar  issued  a  certificate  the  eifect  of  which  was  that 
he  found  that  the  plaintiifs  were  entitled  to  recover  £3 
from  the  defendant. 

The  defendant  paid  into  court  the  sum  of  £3,  which 
was  paid  out  to  the  plaiptiffs,  who  then  applied  to  the 
defendant  for  their  costs  of  the  action,  which  amounted 
to  £56. 

The  defendant  refusing  to  pay,  the  plaintifEs  applied 
at  chambers  for  an  order  for  their  costs,  when  Keke- 
wich, J.,  made  an  order  that  the  plaintiffs  do  recover 
their  costs  of  the  action  against  the  defendant,  to  be 
taxed  by  the  Sheifield  District  Bogistrar  upon  the 
county  court  scale  B. 

From  that  order  the  defendant  appealed. 

T.  W.  Chitty,  for  the  defendant— By  virtue  of  aee- 
tion  5  of  the  County  Courts  Act,  1867,  the  plaintifCi. 
having  recovered  a  sum  not  exceeding  twenty  ponnds* 
are  not  entitled  to  any  costs  at  all,  unless  the  court  or  a 
Judge  by  rule  or  order  allow  costs.  If  any  such  ordev 
were  made  they  would  be  entitled  to  costs  on  the  Higl 
Court  scale ;  but  here  Kekewich,  J.,  expressly  refaaed  tc 
allow  the  plaintiifs  costs  on  the  High  Court  scale.  Thi 
effect  of  section  5  and  ord.  65,  r.  12,  read  together,  i 
that  where  the  plaintiff  recovers  between  £50  and  £20,  b< 
is  only  entitled  to  costs  on  the  county  court  scale,  bu 
where  he  recovers  less  than  £20  he  is  not  entitled  to  an 
costs  unless  in  either  case  an  order  is  made  giving  fail 
costs  on  the  High  Court  scale.  Therefore  ord.  65,  r.  l! 
is  not  applicable  to  th  e  present  case,  and  the  leazTi« 
judge  had  no  power  to  make  an  order  under  that  nxl 
Otherwise  the  rule  would  repeal  section  5  of  the  Count 
Courts  Act. 

Morton  Daniel,  for  the  plaintiffs. — ^The  judge  bad  i 
absolute  discretion,  whether  he  acted  under  section  B 
the  Act  or  under  ord.  65,  r.  12.  In  either  case  t! 
plaintiff  is  only  to  be  disallowed  costs  unless  the  Jud 
otherwise  orders.  Here  the  judge  did  otherwise  or<]< 
[Charlbs,  J.,  referred  to  Calvert  v.  Davison,  W.  Ifc 
1884,  p.  18,  a  case  decided  at  chambers.     SrapHxiTy 

(a.)  Beported  by  F.  G.  Bucxxn,  Esq.,  Barrister-at-rjc^^ 
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HZBH  OOUBT. 


Lbwis  v.  Lbwib.— Baddblbt  v.  Eabl  Grantillb. 


High  Ooubt. 


— Suraij  Old.  65,  r.  IS,  iniist  be  read  together  with  aec- 
tioii  5,  and  mnrt  therefore  be  limited  to  oases  where  the 
'plstntiif  reooven  a  sum  not  exoeeding  £50,  bat  ezoeed- 
iBg£20.] 

The  OoTTBT  (Stkphsx  and  Ohablbs,  JJ.)  held  that  the 
Oder  of  Eekewioh,  J.,  was  bad,  and  allowed  the  appeal, 
vitikont  ptejndioe  to  the  plsintifEs'  right  to  apply  to  a 
jadge  for  costs  on  the  High  Oonrt  aoale. 
Appeal  aUgmed^ 

Sd&dtns  lor  the  plaintiffs,  J.  A  W.  Maude. 
Soheitoislor  the  defendant,  i^eZZ,  Brodrick,  db  Qray. 


Q.  K  Ihf.  (Uanisty  and  Charles,  J  J.)  Oct.  28,  29. 

IiBWiB  v.  Lewis,  (a.) 

Cimniig  amrir^BmniUed  cuHon^^Glaim  reduced  ly  ad' 
miuion — 19  dk  20  Vici,  e.  108,  8,  26. 

A  flfnnUff  cUnmtd  for  £220.     The  defendant  denied 

ike  daim  in  toto,  and  eounier-claimed  for  £203.     The 

pkaatijf  admiiied  the  counter^daimf  and  applied  to 

a  jedge  oi  chawJken  for  the  renUtkU  of  the  cause  to  the 

emniy  court  Hader  secfton  26  of  19  <fe  20  Vict.  c.  108, 

01  /or  a  daim  vet  txceeding  £17.     The  ccue  vhu  §o 

remitted  &y  the  judge, 
Beid,  iiat  tie  Judge  woe  right  in  remitting  the  action, 

inaemuck  ae  the  amcmd  in  diepute  did  not  exceed  £50, 

asdtiaiike  fad  that  the  defendant  *'  counter-claimed  " 
for  the  amouMt  due  to  him  did  not  prevent  the  amount 
heieg  treated  ae  a  **  ed^off  '*  against  the  plaintiff's  claim 
uedtr  seditm  18  of  the  Judicature  Act^  1884. 

Appssl  from  an  order  of  Pollock,  B.,  at  chambera 
remttting  an  action  to  the  county  court  under  19  &  20 
Yiet.  e.  108.  s.  26. 

'ne  pUintiif  had  brought  an  action  for  the  produce  of 
a  fmn  under  **  outgoing  tenant's  rights  "  to  the  amount 
ef  £220.  Hie  defendant  denied  the  claim  t»  toto,  and 
tet  up  bj  way  of  ooontsr-daim  and  set-off  a  daim  for 
nut  up  to  £203.  The  plaintiff  admitted  indebtedness 
\a  tUs  SBount,  and  applied  to  Pollock,  B.,  at  chambers, 

to  nsrit  the  aotion  to  the  oountj  court  of  Glamorgan 

OB  the  reduced  elaim  for  £17,  which  application  was 
gnoted,  tad  against  whioh  the  defendant  now  appealed. 

If.  F.  lianiety,  for  the  defendant. — ^The  plaintiff's 
olsiDi  if  not  reduced  to  a  sum  "  not  ezoeediug  £50," 
vUchaloae  would  giire  the  county  court  jurisdiction. 
Tbe  wbde  daim  is  disputed,  and  the  county  court  judge 
voold  have  to  adjudicate  on  the  sum  of  £220.  Section 
2iof  19  ±  20  Yict.  o.  108  only  applies  to  where  the 
dnm  is  admitted  to  a  certain  extent,  but  reduced  in 
SMmnt*  The  sum  *'  in  dispute  "  must  not  exceed  £50. 
Ilevoida  "admitted  claim"  must  be  imported  to  ex- 
l^hn  the  section.  This  was  not  a  daim  in  which  a 
■Mff  eonid  be  pleaded,  because  the  counter-claim  is  for 
aMsOy  different  matter  from  the  claim— viz.,  for  rent. 
?  can  only  be  pleaded  to  a  money  debt  which  is 
sinable  with  certainty  at  the  time  of  pleading  "  : 

Grm^  T.  Royal  Exchange  Assurance  Co,,  5  M.  &  8. 

^9.    The  cslfdm  here  is  for  an  unascertained  amount. 

.Soee,  lor  the  plaintiff.— The  word  "  admitted  "  is  not. 
attadied  to  the  word  "  claim  "  in  section  26.  The  sum 
in  dispate  is  the  criterion,  and  hero  only  £17  is  in  dis- 
p«te.  The  plaintiff's  olaim  is  for  a  liquidated  demand 
which  has  been  ascertained — i.e.,  for  a  debt. 

A  jP.  Maniaty,  in  reply. — ^The  form  of  Judgment 
nraat  be  for  £220  if  the  plaintiff  succeeds,  that  is  an 

Ca-)  Bepoitedby  B?BircBii  L.  Holland,  Esq.,  Barrister. 
at-Law. 


adjudication  for  a  sum  in  excess  of  county  court  Juris- 
diction. 

Mamisty,  J. — ^The  plaintiff  here  brings  an  action  for 
£220.  The  defendant  s^s,  "  You  owe  me  £203."  The 
plaintiff  answers,  "  I  do  ;  therefore  my  claim  is  only  for 
£17."  The  question  on  that  state  of  facta  is  whether 
the  cause  can  be  sent  to  the  county  court  to  be  tried.  I 
am  of  opinion  that  Baron  Pollock  was  right,  and  that  it 
could  be  so  remitted.  Patting  the  matter  simply,  the 
motion  by  the  plaintiff  is  for  the  payment  of  a  claim 
confessedly  reduced  to  £17. 

Ohaklbs,  J. — I  am  of  the  same  opinion.  The  faot 
that  the  defendant  has  pleaded  by  way  of  counter-claim 
as  well  as  for  a  set-off  does  not  affect  the  question,  for 
there  is  full  power  given  by  sootioa  18  of  the 
Judicature  Act,  1884,  to  the  county  court  to  deal 
with  counter-claims  under  the  present  drcumstauces. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Schtdtz  A  Son,  tot  G,  0. 
James,  Merthjr  Tjdfll. 

Solicitors  for  the  defendant,  Ganlife  ds  Davenport,  for 
R.  W.  Williams,  Cardiff. 


Q.  B.  DlT.  (Wills  and  Grantham,  JJ.)  July  12. 

Baddelef  v.  Eabl  GRAmncLLE.  {a.) 

Master  and  servant^-^lnjury  to  workman — Volenti  non 
fit  injuria  —  Statutory  duty-^  Employere*  Liability 
Act,  1880  (43  da  44  Vict.  c.  42),  s.  1,  suh-eection  2— 
Goal  Mines  Begulation  Act,  1872  (35  (6  36  Vict,  c  76), 
s.  52. 

The  plaintiff's  husband  had  been  employed  in  the 
defendants  coal  mine,  where  it  was  the  custom  that  the 
bankeman,  though  required  to  be  constantly  in  attendance 
at  the  mine  while  men  were  cuoending  or  descending,  under 
section  52  of  the  Coal  Mines  Regulaiion  Act,  1872, 
should  not  be  present  during  the  night.  The  plaintiff* s 
hueband  was  killed  while  ascending  at  night,  in  consc' 
quence  of  an  accident  caused  by  the  absence  of  the  banks^ 
man.  In  an  action  under  the  Employere'  Liability  Act, 
1880, 

Beld,  that  the  maadm  Volenti  non  fit  injuria  did  not 
apply,  as  the  injury  was  caused  by  the  breach  of  a 
stcUutory  duty. 

Appeal  from  the  judge  of  the  Staffordshire  Oounty 
Court,  sitting  at  Hanley. 

The  action  was  brought  under  the  Employers*  Lia- 
bility Act,  1880  (43  &  44  Viot.  c.  42),  s.  1,  sub-section 
2,  under  the  following  circumstances  :  — 

The  plaintiff's  husband  was  employed  iu  the  defend- 
ant's colliery,  and  while  coming  out  of  the  pit  at  night 
an  accident  happened  owing  to  a  signal  to  lower  the 
cage,  in  whioh  the  deceased  was  ascending,  having  been 
improperly  given  by  a  boy  of  fourteen  years  of  age  not 
in  the  course  of  bis  duty.  There  was  no  banksman 
present  in  accordance  with  the  rules  established  in  pur- 
suance of  section  52  of  the  Coal  Mines  Regulation  Act, 
1872  (35  &  36  Yict.  c.  76),  but  it  was  the  practice  at  the 
mine  that  no  banksman  sbould  be  present  at  night. 

The  county  court  judge,  being  of  opinion  that  the 
negligence  of  the  manager  of  the  mine  in  not  providing' 
for  the  constant  attendance  of  the  banksman  was  the 
cause  of  the  accident,  ga^o  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Aspland^  Q.C.,  and  G.  E.  Tyrrell,  for  the  defendant. 
— ^The  maxim  Volenti  non  at  injuria  applies.  The  de- 
ceased well  knew  of  the  risk  he  had  undertaken,  and 

.   (a.)  Reported  by  A.  H,  Todd,  Esq.,  Barrister- at- Law. 
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High  Coubt. 


Baddblbt  v.  Eabl  GiUNfXLLB.— Blair  v,  Oobdksr. 


High  Coubs. 


Thoma9  r.  Quartermainet  35  .  B.  656,  18  Q.  B.  D. 
685,  is  In  point.  WUion  ▼.  Merryt  L.  B.  1  Sc.  App. 
326,  is  also  in  the  defendant's  fa?onr.  Fnither,  there 
was  no  obligation  on  the  defendant's  manager  to  have 
a  banksman  oonstantly  in  attendance,  and,  eren  if  he 
was  negligent  in  that  respect,  his  negligence  was  not  the 
canse  of  the  accident. 

0,  A.  BuBsdl,  for  the  plaintiff.— Bowen  and  Fry, 
L.JJ.,  in  Tliomcu  y.  Quariermaine  point  out  the  dis- 
tinction between  the  breach  of  a  common  law  and  of  a 
statutory  duty.  The  decision  of  the  county  oourt  judge 
was  light  on  all  the  points.  It  was  not  shown  at  the 
tiial  that  the  practice  of  the  colliery  as  to  the  absence 
of  the  banksman  was  known  to  the  deceased. 

Whls,  J.— *The  important  question  is  as  to  the  appli- 
cation of  the  recent  decision  of  the  Coutt  of  Appeal  in  the 
case  of  Thomcuj,  QuarUrmaine.  Thatoaeehas  established 
the  doctrine  that  where  an  action  lies  primd  facie  under 
the  Employers'  Liability  Act,  1880,  an  answer  is  sup- 
plied if  the  seryant  has  yoluotarily  nndeitaken  the  risk 
which  proyed  fatal.  It  is  a  case  which  in  all  probability 
will  giye  rise  to  much  discussion  from  the  frequency 
with  which  similar  questions  arise  in  these  courts,  and 
therefore  I  shall  not  attempt  to  lay  down  any  general 
nile,  as  it  is  desirable  to  confine  oneself  to  the  paTticular 
facts  of  the  case  under  discussion.  I  dd  not  propose  to 
discuss  the  general  meaning  or  limitations  of  the  maxim 
Volenti  non  fit  injuria,  the  application  of  which  is  to  be 
watched  with  great  care  in  each  indiyidual  case.  But 
assuming  its  general  applicability  in  the  widest  sense,  it 
is  sufficient  for  the  purposes  of  the  present  case  that 
both  the  Lords  Justices  in  Thomae  y.  Quartermainef 
thought  that  the  maxim  did  not  apply  at  all  where  the 
injury  complained  of  arises  from  the  direct  breach  of  a 
statutory  obligation.  The  remarks  of  Bowen,  L.J., 
were  not  msde  in  a  casual  manner.  It  is  true  that  the 
Master  of  the  Bolls  expressed  a  different  opinion,  and 
that  all  the  obseryations  made  were  not  necessary  for  the 
decision  of  the  particular  case,  and  therefore  not  a 
binding  authority  on  us.  But  we  haye  the  de- 
liberately-expressed  opinions  of  Bowen  and  Fry, 
L.JJ*,  in  a  case  in  which  the  Judgment  was 
long  in  suspense.  Therefore,  I  haye  there  an  ex- 
pression of  opinion  which  I  should  follow.  Bot  I 
think,  further,  that  there  is  a  great  deal  to  be  said  on 
public  grounds  in  fayonr  of  that  view.  In  the  first 
place,  an  obligation  imposed  by  statute  ought  to  be 
capable  of  enforcement  with  respect  to  all  future  dealings 
affected  by  it.  As  far  as  the  future  is  concerned, 
ttatotory  obligations  should  be  incapable  of  being  got 
rid  of. 

In  respect  of  past  breaches  persons  may  come  to  what 
agreement  they  please.  But  there  ought  not  to  be  any 
encouragement  to  a  deliberate  engagement  between  A. 
and  B.  that  B.  shall  tnke  no  action  for  a  breach  of  a 
law  for  the  protection  of  A.  I  do  not  know  whether 
that  would  be  an  illegal  agreement  as  being  against 
public  policy.  But  it  seems  to  me  it  would  be  against 
public  policy  where  the  supposed  agreement,  in  conse- 
quence of  which  the  principle  Volenti  non  fit  injuria 
arises  and  has  to  be  applied,  comes  to  this,  that  the 
master  agrees  to  employ  the  seryant  on  the  terms  that 
the  servant  will  waive  breaches  by  the  master  of  a 
statutory  obligation,  and  will  in  that  sense,  and  to  that 
extent,  connive  at  and  encourage  a  breach  of  a  statute 
the  obligations  of  which  are  imposed  for  the  benefit  of 
others  as  well  as  of  the  parties  to  the  agreement.  I  am  in- 
clined to  think  that  such  an  agreement  would  be  in  vio- 
lation of  public  policy,  and  one  which  ought  not  to  be 
countenanced.  There  is  much  that  could  be  said  in 
favour  of  the  proposition  that  where  an  accident  arises 
from  the  breach  of  a  statutory  obligation  the  maxim 
Volenti  non  fit  injuria  ought  not  to  apply.  In  the 
present  case  I  follow  that  proposition,  and  hold  that 


there  being  a  breach  of  a  statutory  obligation,  the 
maxim  Volenti  non  fit  injuria  does  not  apply,  smd, 
therefore,  this  case  is  taken  out  of  the  rule  laid  down  in 
Thomae  v.  Quartermaine*  Therefore  this  appeal  mutt 
be  dismissed,  with  costs. 

His  lordship  added  that  the  learned  county  court 
Judge  bad  came  to  a  correct  decision  upon  the  other 
points  raised  in  the  argument. 

Gbantham,  J. — I  am  of  the  same  opinion.  It  seema  tome 
that  the  defendant  is  precluded,  by  the  peculiar  character 
of  thededsion  in  the  case  of  Thomas  v.  Quartermaine^  from 
arguing  that  in  consequence  of  the  deceased  being  aware 
of  the  danger  of  going  up  and  down  the  pit  when  he 
knew  the  banksman  was  away,  the  plaintiff  cannot  re- 
cover. The  learned  Lords  Justices  who  dedded  the  oaae 
of  Thomae  y.  Quartermaine  expressly  say  that  their 
decision  in  that  case  is  not  to  apply,  where  there  ia  a 
statutory  liability  as  there  is  here.  If  that  is  so,  I  agree 
with  the  Master  of  the  Bolls  that  in  such  a  case  aa  this 
the  defendant  would  be  liable.  The  case  of  Blamirte  v. 
The  Lancaehire  and  Torkehire  Railway  Co,,  L.  B. 
8  Ex.  283,  seems  to  me  to  be  an  important  authority 
and  much  in  point.  Here  there  has  been  a  distinct 
breach  of  a  statutory  obligation,  and  I  think  that  the 
plaintiff  is  entitled  to  the  Judgment  she  has  obtained. 

Appeal  ditmiend. 

Solicitors  for  the  plaintiff,   Wedlake,  Lett$,  <ft   Wed^ 
lake. 
Solicitox  for  the  defendant,  E.  F.  TyrrelL 


aB. 


Div.  (Lord  Ooleridge,  0. J.,  1 
and  A.  L.  Smith,  J.)  ( 


April  27. 


BUlIR  9.   COBDKBB.    (<l.) 

PraeHoe — Fritfohue  and  veaoatioui   aotion^Power   of 
court  to  atay-^Ord,  25,  r.  4. 

The  Queen*9  Bench  Division  has  an  innate  and 
inherent  authority  to  dismiss  or  to  stay  a  frivolous  or  a 
veaoatious  action.  This  authority  u  dittinot  from  the 
autJumty  conferred  on  it  by  ord,  S3,  r.  4,  whieh  is 
limited  to  pleadings  whioh  are  frivolous  or  vexatious  or 
otherufise  ohfectionahle. 

Appeal  from  an  order  of  Huddleston,  B.,  at  chambers, 
staying  an  action. 

The   plaintliEs,   Messrs.   Blair   &  Girling,  aoliellon^ 
had  commenced  an  action  against  the  defendants  for 
the    detention  of    a  deed   of    reconveyance  of    mort- 
gaged property    under    the   following  cifcumstanoes : 
—  The    defendant    was     transferee    of    a     mortgage 
which  the  plaintiffs  paid  off  on  receiving  an  nnder- 
taking  from  the   defendant's   solicitors  that    the  de* 
fondant  wonld  execute  a  proper  reconveyance.    A  dispate 
afterwards  arose  between  the  two  firms  of  solicitors  as 
to  an  item  of  10s.  claimed  by  the  defendant's  solicitora 
in  their  bill  of  costs.    The  plaintiffs*  refused  to  pay  thtt. 
10s.,  but  they  were  willing  to  pay  the  othet  items  of  thfl 
bill.    The  defendant's  solicitors  refused  to  hand  over  thl 
defendant's  reconveyance  to   the  plaintiffs,    who  thew 
commenced  this  action.  j^ 

Huddleston,  B.,  at  chambers,  ordered  the  defendant  ti 
hand  over  the  reoonveyance  (duly  executed)  to  the  plsd»* 
tiffs  upon  their  paying  the  costs  of  the  defendantTf 
solicitors  less  the  IDs.  in  dispute,  and  stayed  all  f  urtheC 
proceedings  in  the  action,  the  parties  to  pay  their  owl 
costs  of  the  applieation.  The  deed  was  aeoordingl| 
handed  over  to  the  plaintiffs,  and  the  defendant*« 
solioitors  were  paid  their  bill  of  costs  less  the  10s.  Thi 
plaintiffs  appealed  from  the  order  staying  the  action. 


(a.)  Beported  by  Sir  Shsbston  Baxbe,  BarrlBter«at-Ijawi 
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HWH  OOOBT. 


Blair  v,  Gobdvbb, — Bokwmll  v,  Goaxs, 


GOU&T  07  Ap?baii* 


B.  Betd^  for  the  plaintifEe.— Huddleston,  B.,  bad  no 
|B«er  to  ate  J  the  farther  prooeedlngs  in  the  aotion, 
Inoae  it  ia  groimded  on  a  matter  of  lOs.  There  ie  a 
fBod  eanae  of  action.  The  itatement  of  elaim  ia  a  good 
QBi,  it  haa  been  delivered  and  it  most  be  pleaded  to. 
Thflia  is  nothing  in  it  which  e?inoea  that  the  action  is 
IHtoIom  or  vezatloaa,  and,  therefore,  there  is  no  power 
r  Old.  i5,  r.  4^y  or  under  any  other  rule  to  strike  it 


G.  Z)0d<lor  the  defendant. ~The  action  is  fri?olouB. 
We  otaei  to  exeoQte  the  deed,  and  thej  accepted  if, 
tarag  oar  daim  for  10a.  Ord.  50,  r.  8,  deals  vith 
aMsisf  fopeitj  reteined  bj  yirtne  of  a  lien,  and  en- 
sUsi  tks  ooait  to  aettle  the  righto  of  both  partiea  in  a 
wmmnj  aianner.  Again,  by  ord.  33,  r.  2,  a  Judge  may 
siaj  ilsge  direot  any  necessary  Inquiries  to  be  made : 
TU  A%,  48  L.  J.  P.  D.  &  A.  56,  27  W.  JR.  Dig.  204. 
neooBit  baa  an  innate  Jurisdiction  to  stay  vexatious 
Sid  niffeasonable  actions.  We  have  handed  up  the 
ted,  sad  so  aoon  aa  we  did  so  the  action  became  an 


E,  Beei,  in  reply. — Ord.  33,  r.  2,  is  merely  the  old 

ehaacecy  procedure  and    only  applies    to  redemption 

Mdta,  aetiooaof  aooonnt.  and  so  forth.    If   this  rule 

wen  applied  to  other  casea  it  would  deprive  a  suitor  of 

Us  light  to  go  to  a  jury,  and  would  alter  the  whole 

syilfia  of  tiiala.    II  we  bad  not  brought  the  action  we 

were  liable  to  pay  aay  bill  of  coeto  that  might  be  f  ent  to 

u^  and  we  waatod  the  deed.     [A.  L.   Smith,  J.— It 

sppesia   to    be   merely    an   aotion  for  costs.      Lord 

OauMOQt,  CJ.^I  should  make  yon  pay  the  costs  of 

boih  fjdes^  and  in  any  event,  if  the  action  continued.] 

Ws  have  a  right  to  nominal  damages  at  the  least,  and 

ttete  we  presa  for. 

Lord  Goumnea,  C.J.— The  appeal  must  be  dismissed, 
and  the  order  of  Huddleston,  B.,  must  be  affirmed.    I 
had  Be  donbt  throughout  the  argumento  as  to  what  was 
Just    Bat  the  doubt  which  did  occur  to  me  was  how,  in 
nsw  of  tedinical  rules  and  authorities,  we  could  do 
Jistiee  and  carry  out  the  order  of  Huddleston,  B.,  which 
I  atirely  approve  of.     I  am  of  opinion  that  Huddleston, 
B.,ted  no  power  to  stay  the  action  under  ord.  25,  r.  4, 
aitkal  Older  only  applies  where  an  action  is  shown  on 
the  pksdbga  to  be  frivolous   and  unreasonable ;  and 
fiiii  aetiQa  is  not  ahown  to  be  so  on  the  pleadings.     I  do 
aot  kaow  whether  he  acted  or  not  under  ord.  25,  r.  4, 
tet  J  gafte  approve  of  the  result  which  he  arrived  at. 
Wben  all  the  facts  concerning  this  action  are  under- 
stood, there  ia  no  doubt  but  that  it  is  frivolous  and 
vtaBBlions,  and  this  court  has  an  undoubted  authority 
^  tta  own,  aa   was   laid  down   by  the  Court   of  Ap- 
pod   in  WiUii  ▼.  Lord  Beauchamp,  34  W.  B.   357, 
la  dimisa  or  stay  a  frivolous  or  a  vexatious  action. 
lUs  antbority  ia  dependent  on  no  statute  and  on  no 
nlH^  bnt  ia  innate  and  inherent  in  this  court.    In  the 
esN  bdoro  ua  the  whole  dispute  turned  on  10s.,  which 
iifate  baa  already  been  fettled  by  Huddleston,  B.,  who 
■ted  the  deed  to  be  handed  over  to  the  plaintiffs  on 
te  paying   the  costo  less  the  lOs.  in  dispute,  yet, 
'^     \  they  have  gained  their  point,  they  persist  in 
on   their  action  in  detinue  for  the  sake   of 
I  damages  for  the  detention  of  the  deed.    In  my 
.  from  the  moment  the  deed  was  handed  to  the 
plaMii  their  action  became  both  frivolous  and  veza- 
(m^    IWrenpon,  the  power  of  this  court  immediately 
■ilMi  to  Stay  the  aotion. 

A*  L.  Smith,  J.— I  concur. 

Appeal  ditmisHd,  with  eosU, 

Solicitoia  for  tha  plaintiffs,  Blair  ift  Girling, 

Sdlidtora  for  the  defendant.  Bum  &  Birridge, 


CottYt  Of  Sppiau 


From  Chan.  Div. 


Oct.  25,  26. 


BOSWELL  V,   COAKS.   (a.) 

Pradiu — Adion  diemiised,  with  coats,  he/ore  2ith  oj 
October,  ISSZ^Certifieate  of  costs  made  after  thai 
date^Interest  on  costs — Time  Jrom  which  interest 
runt-^B.  8.  (7.jJ883,  pre/ace  to  rules— '^  Cause  then 
pending"^^^.  S.  C,  1883,  ord.  42,  r.J4— JppcwcKa} 
B,  Form  1.  - 

By  a  judgment  delivered  before  the  Bules  of  the 
Supreme  Court,  1883,  came  into  operation,  an  adion  was 
dismissed  and  the  plaintiff  was  ordered  to  pay  the  eoits^ 
hut  the  judgment  contained  no  diredion  as  to  the  date 
fro^,n  which  interest  on  the  costs  was  to  run,  Taooation 
proceeedings  were  carried  on,  and  the  taxing  master's 
certificate  was  made  after  the  Bules  of  1883  had  corns 
into  operation. 

Held,  a  firming  the  decision  of  North,  J.  (31  8.  J,  703), 
that  the  Bules  cf  1883  applied  to  the  taxation  proce^" 
ings,  and  therefofVlhat  interest  on  the  costs  ran,  not 
from  the  date  of  the  taxing  master*s  certificate,  cu  the 
B.  8,  0;  1875,  provided,  but  from  the  date  of  the  fudg- 
ment  as  Form  No,  1,  Appendix  H,,  to  B,  8.  C,  1883, 
direds. 

Held,  also,  thai  the  true  interpretation  of  the  words 
in  ord.  42,  r.  14,  of  B,  8.  C,  1883  :  *«  The  forms  used 
in  Appendix  H.  shall  be  foUoweS^  with  such  variaiions 
as  eircumetances  may  require  "'—is,  that'fhe  forms  in 
Appendix  H,  can  only  be  varied  forthe_purpQ$e  of 
making  them  to  he  in  accordance  with  the  terms  of  the 
judgment  or  order. 

Appeal  from  Korth,  J. 

On  March  19,  1883,  Fry,  J.,  gave  judgment  in  the 
action  of  Boswell  v.  Coaks,  dismissing  the  aotion  with 
ooste,  but  gave  no  special  direction  as  to  interest  qn^the 
costs.  At  that^te  the  rules  of  practice  of  the  Supreme 
Court  of  Judicature  in  force  were  the  Rules  of  1875^  « 
In  the  form  of  the  writ  of  fi,  fa.  given  in  Appendix  F., 
No.  1,  to  thote  rulei,  interest  on  costo  ran  from  the  date 
of  the  certificate  of  taxation.  On  the  24th  of  October^  j2r/#  C>* 
1883,  the' new  Rules  of  the  Supreme  Court  (1883)  came 
into  operation.  The  preface  to  these  rules  enacts  that  /v*-^-*  * 
they  **  shall  also  apply,  so  far  as  may  be  practicable,  tft^^ 
...  to  all  proceedings  taken  on  or  after  that  day  " 
(October  24,  1883)  <Mn  all  causes  or  matter/'then 
pending."  Ord.  42,  r.  14,  of  the  R.  8.  C,  1883,  pro- 
vides that  *'  every  writ  of  execution  shall  bear  date  of 
the  day  on  which  it  is  issued.  The  forms  In  Appendix 
H.  shall  be  used  with  such  variations  as  circumstances 
may  require."  In  the  form  of  the  writ  of  j?./a.  given 
in  Appendix  H.,  Form  No.  1,  of  the  R.  B.  C.,  1883, 
interest  on  costs  runs  ^m_  the  date  of  the  judgment. 
The  date  of  the  taxing  mastePs  oertiflcate  of  the  costo 
of  one  of  the  defendants  was  the  3rd  of  March,  1884,  = 
after  the  R.  S.  C,  1883,  had  came  into  operation. 
Summonses  to  vary  tfie~oertiflcate  were  taken  out  by 
both  plain tifE  and  defendanto,  but  before  they  came  on 
for  bearing  a  decision  of  the  Court  of  Appeal  reversed 
the  Judgment  of  Fry,  J.,  and  took  away  the  order  for 
taxation.  Subsequently  the  House  of  Lords  restored 
the  judgment  of  Fry,  J.  (see  11  App.  Cas.  232,  34 
W.  R.  Dig.  211).  

The  only  question  now  raised  was  whether  the 
defendant  was  entitled  to  interest  on  costo  from  the 
date  of  the  judgment  of  Fry,  J.,  or  only  from  the~cKte 
of  the  taxing  master's  certificate. 

North,  J./held  that  interest  on  the  coato  ran  from  the 
date  of  the  judgment  (31  S.  J.  721). 

The  plaintiff  appealed. 

(a.)  Beported  by  M.  J.  Blaxb,  Seq.,  Barristek-at-Law.^ 
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CooJuon,  Q,G.,  and  LangUy,  for  the  ftppellant. — The 
whole  of  these  coats  were  inonrred  and  were  adjadged 
to  be  paid  when  the  Rule?  of  1875  were  in  force,  those 
rttles  thfrefore  apply,  and  not  the  Rales  of  1883,  By 
the  Rules  of  1875  interest  on  costs  runs  only  from  the 
date  of  the  allocatur,  and  not  from  the  date  of  the 
judgment:  R.  S.  0.,  1875,  ord.  42,  r.  12,  Appendix 
F.;  Schroeder  ▼.  dough,  46  L.  J.  0.  P.  365,  25 
W.  R.  Dig.  189.  Pyman  y.  Burt,  28  8.  J.  428, 
W.  N.,  1884,  p.  100,  only  decides  that  when  the 
new  rules  (1883)  are  applicable  interest  on_  costs 
runs  from  the  judgment.  North,  J.,  relied  on  1/he 
case  of  Landowner*  Co,  v.  Ashford,  83  W.  R.  41,  a 
decision  of  Pearson,  J.,  but  the  point  does  not  appear  to 
have  b«en  argued  there.  In  re  London  Wharf (ige  Go,, 
33  W.  R.  836,  is  a  case  in  which  the  Judgment  was  given 
after  the  24th  of  October,  1883,  and  therefora  the  Rules 
of  1883  clearly  applied.  Here  the  judgment  dismissing 
the  action  with  costs  was  given  before  the  new  rules 
came  into  force,  and  by  the  rules  in  f oroe  at  that  time 
the  judgment  directing  the  plaintiff  to  pay  costs 
obliged  him  to  pay,  and  gave  the  defendant  the  right  to 
receive,  interests  on  costs  only  from  the  date  of  the 
allocatur.  The  new  rales  are  not  to  be  construed  so  as 
to  affect  vested  rights  or  obligations;  Evam  y. 
WilUamSy  13  W.  R.  423,  2  Dr.  &  Hm.  324.  The  cause 
came  to  an  end  when  the  action  was  dismissed— viz., 
on  the  19th  of  March,  1883 — and,  therefore,  on  the 
84th  of  October,  1883,  there  was  no  cause  then  pend- 
ing:  In  rt  McClellan,  33  W.  R.  888,  29  Oh.  D.  495. 
The  form  of  the  writ  of  fi,  fa,  given  iu  Appendix  H. 
may  be  varied  as  ciroumstanoes  may  require :  ord.  42,  r. 
14. 

Cozeni-Hardtff  Q.  C,  and  MHhold,  for  the  respondent.  — 
The  taxation  of  costs  in  this  case  tookj^lace_  after  the 
24th  of  October,  1883.  That  was  a  proceeding  taken  iu 
a  cause  or  matter  then  ponding,  and  therefore  the  Rules 
of  1883  apply.  Interest  on  costs,  therefoie,  runs  from 
the  data  of  the  judgment,  and  not  from  the  date  of  the 
oertiflcate. 

Cooktan,  Q.O,,  replied. 

Cotton,  JL.J. — ^The  first  point  we  have  to  dedde  is  one 
not  free  from  difficulty.  It  is  whether  or  not,  haying 
regard  to  the  preface  to  the  new  rnlen  and  orders  (1883], 
the  previous  rules  (1875)  do  apply  under  the  particular 
ciroumstanoes  of  this  case  with  regard  to  the  time  from 
which  interest  on  the  costs  is  to  run.  ~       ~ 

Before  these  rules  (1883)  came  into  operation  an  order 
was  made  dismissing  this  action,  with  costs.  Subse- 
quently these  new  rules,  with  alterations  as  to  the  mode 
and  effect  to  be  given  to  an  order  for  the  payment  of 
oosts,  came  into  operation.  The  question  is  whether  the 
new  rules  and  orders  apply. 

It  was  said  by  Mr.  Gbokson  that  no  cause  was  pending 
on  the  24th  of  October,  1883,  as  the  action  had  then 
been  dismissed,  and  that  It  was  only  to  proceedings 
taken  on  or  after  the  24th  of  October,  1883,  in  a  cause 
then  pending,  to  which  the  new  rules  would  apply. 

No  donbt  for  some  purposes  dismissal  of  an  action 
puts  an  end  to  the  action — as  regards,  for  instance,  the 
determination  of  the  rights  of  the  parties — but  the 
action  Is  not  at  an  end  for  the  purposes  of  enforcing 
the  judgment.  Take  the  case  of  a  plaintiff  giving  an 
undertaking  for  damages  on  the  granting,  in  his  favour, 
of  an  interlocutory  injunction ;  if  tbe  action  is  subse- 
quently dismissed,  no  doubt  it  still  continues  for  the 
purpose  of  having  effect  given  to  the  decree. 

In  my  opinioa  this  action  still  continues  for  the 
purpose  of  enabling  the  court  t)  work  out  its  own  decree 
and  for  the  purpose  of  enabliag  the  parties  to  work  out 
the  taxation  of  costs  and  to  take  proceedings  to  enforce 
payment  of  the  costs.  The  action,  therefore,  was,  within 
the  meaning  of  the  preface  to  the  Orders  and  Rales  of 
1883,  <*a  cf^use  pending"  on  tie  2iti  of  Ojtobjr,  1888, 


for  the  purposes  of  what  remained  to  be  done  under  the 
decree.  That,  I  think,  is  the  true  interpretation  ot  the 
preface. 

Then  there  were  some  other  points  urged.  It  is  said 
that  the  form  of  the  writ  of  fi,  fa,  given  in  Appendix 
H.  may  be  varied  as  circumstances  may  require,  having 
regard  to  the  words  of  ord.  42,  r.  14,  "  the  fonns  in 
Appendix  H.  shall  be  uied  with  such  variation  ss 
circumstances  may  require.''  I  think  that  Korth,  J„ 
gave  the  true  interpretation  to  these  word)  in  holtiog 
that  the  forms  should  be  followed,  having  regard,  how- 
erer,  to  the  directions  contained  in  the  judgment  or 
order  itself;  for  instance,  if  an  action  were  dismisiel 
without  oosts,  the  form  of  the  writ  of  fL  fa,  would,  o( 
course,  be  varied  by  omitting  from  it  the  provisions  at 
to  enforcing  payment  of  oosts. 

Mr.  Cookson  also  urged  that  the  right  of  the  suooass- 
fnl  defendant  depends  on  the  judgment  of  the  19th  of 
March,  1883,  and  that  the  new  orders  ought  not  to  be 
construed  so  as  to  interfere  with  vested  rights.  Now 
the  Rules  of  1875  altered  the  old  common  law  rule  by 
making  the  time  from  which  interest  on  costs  waste 
run  later » viz.,  from  the  date  of  the  taxing  master's 
certificate  instead  of  from  the  date  of  the  jndgm^nt. 
That  appears  from  the  case  of  Schroeder  v.  Olough,  and 
the  present  rales  have  altered  that  again ;  but  it  is  wrong 
to  say  that  the  parties  have  vested  rights  at  the  moment 
a  judgment  is  given  as  to  the  manner  in  which  it  is  to 
be  worked  out.  The  rights  of  the  parties  in  that  respect 
are  dependent  on  the  rules  and  practice  relating  to  the 
working  out  of  judgments  in  existence  at  the  time  the 
judgment  is  worked  out.  Here  there  is  a  form  pre- 
scribed by  the  rules  which  applies  to  thii  case.  In  my 
opinion  the  judgment  of  North,  J.,  was  right. 

LiNDLBT,  L.  J. — I  am  of  the  same  opinion.    Tbe  right 
to  recover  interest  on  costs  ordered  to  be  psid  was  given  . 
by  the  1  &  2  Vict,  o.  110.  ss.  17.  18.  and  wotion  gO  of  \ 
the  same  Act  gave  all  courts  power  to  issue  new  or 
altered  writs  in  such  forms  as  they  should  think  fit  to 
order.    The  old  Oourt  of  Ohancery,  in  pursuance  of 
these  provisions,  issued  a  form  of  the  writ  of  /i.  fa, 
(see  Oonsolidated  Order  29,  Part  3,  r.  6),  which  di- 
rected that  interest  on  costs  should  run  from  the  date 
of  the  taxing  master's  certificate.    That  is  how  it  hap- 
pened that  interest  on  costs  ran  in  the  Oourt  of  Chan- 
cery from  the  allocatur  and  not  from  the  date  of  entry 
of  the  incipitur.    When  the  Rules  of  1875  came  tn  they 
did  not  alter  the  Oonsolidated  Rules  of  the  old  Court  of 
Ohancery,  and  therefore  the  chancery  practice  was  not 
touched  till  1883.    The  new  Rules  of   1883,  however, 
struck  out  all  the  old  Ohancery  Consolidated  Rules  and 
Orders  and  made  one  new  code  of  rules,  and  there  we 
find  the  form  of  the  writ  of  fi,  fa,  varied,  and  interest  on 
costs  is  thereby  directed  to  run  from  the  date  of  the 
judgment. 

Now  the  circumstances  of  this  case  render  it  peculiar. 
The  judgment  here  was  given  on  the  19lh  of  March, 
1883,  when  the  old  chancery  practioe  was  in  force,  bat 
owing  to  circumstanced  the  taxation  of  costs  did  not  take 
place  till  after  the  new  Rules  of  1883  had  come  into 
operation.  It  is  impossible  to  accede  to  the  contention 
that  the  action  was  then  so  completely  at  an  end  as  not 
to  be  pending  for  any  purpose.  It  was  then  pending 
for  all  purposes  of  enforcing  the  judgment.  Otherwise 
a  ft,  fa,  would  have  to  fssue  in  an  action  not  pending  ac 
all.  The  action,  however,  was  then  pending  for  the 
purposes  of  working  out  the  decree,  and  amongst  other 
matters  for  taxation  of  costs.  In  my  opinion,  therefore, 
intereaton  the  oosts  runs  from  the  date  of  the  judgment. 
Then  it  was  said  that  this  would  affect  tbe  vested  rights 
of  parties,  but  parties  have  no  vested  rights  in  what  is  a 
mere  rule  of  practice,  and  the  rule  that  interest  ran  from 
the  date  ot  the  allocatur  was  a  mere  rule  of  practice. 

LoPBs,  L.J. — The  preface  to  the  Rules  of  1883  states 
that  those  rules  apply  to  all  proceedings  taken  in  any 
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cute  or  nuittor  then  pending.  I  think  that  on  the  24th 
ef  October.  1883»  this  action,  although  dismissed,  was 
itin  a  caoae  pending  for  the  purpose  of  giving  effect  to 
te  decree.  The  new  rolee,  therefore,  apply,  and  in- 
tseftmns  from  the  date  of  the  judgment.  Ord.  42, 
r.  14,  of  theee  mlee  proTides  tbat  '*  the  forms  in  Appen- 
ia  H.  shall  be  need  with  suoh  yariations  as  circum- 
staBcea  may  require."  I  entirely  agree  with  the  Tiew 
ol  Koifh,  J.,  aa  to  the  words  *'  as  ofroumstances  may  re- 

SoGatDB  for  the  appellant,  WhyUs,  Renardy  &  Co, 
Sofistoa  for  the  respondent,  Johmon  Jb  MatUr, 


Ftom  Ghu.  DIt. 


Jn  re  Wbat.  (a.) 


June  22. 


SolieUor^^AUadtTnent — DefauU  in  payment  of  money-^ 
Rteming  order— J'urisdi<^ion— Discretion — Appea I — 
IMUor»  Ad^  1869,  a.  4,  sub-aedion  4 — Bankruptcy 
Ad,  1883,  St.  9,  10. 

0»  OR  applieoium  Jbr  liberty  to  attach  a  iolicitor  for 
contempt  ia  net  poytn^  o  sum  of  money  ordered  to  be 
paid  hy  hiuk  whin  a  receiving  order  in  bankruptcy  «u6- 
ie^ueaUy  to  emek  erder  hckd  been  madep 

North,  J^  ieldtkai  he  had  furiediotion  to  order  iuch 

aUadkmeni  to  iegme,  frul,  in  the  exercise  of  hia  discretion 

wtderMctiom  10  of  the  Bankruptcy  Act,  1883,  he  re/used 

tke  eppUtaUan,  on  the  ground  that  no  benefit  could  there^ 

fiom  accrue  to  the  applicantSy  and  t?Mt  the  bankruptcy 

proceedinge  rMght  he  thereby  embarrassed, 

Hdd,  OS  appeal,  that  the  Court  of  Appeal  would  not 
iiOerfere  with  ike  dieereiion  so  exercised. 
Ikdeien  of  North,  J«,  affirmed. 

Appeal  from  a  deeialon  of  Kortb,  J« 
Aaron  Wray,  a  aolidtor,  had  acted  as  solicitor  to  the 
tnateea  of  the  will  of  W.  Simpson,  and  had  receired 
fnm  ttiem  eertaia  trast  moneys  for  inYcstment.    He 
4ii  not  iBYeei  them,  but  applied  them  improperly. 

On  the  7th  of  March,  on  the  application  of  the  presefit 
afpeOaata,  the  anrviving  trustee  and  the  residuary 
kgBtees  under  the  will.  North,  J.,  mnde  an  order 
tkat  the  scdicitor  should,  on  or  before  the  7th  of 
April,  pay  the  moneys  in  question,  *'  being  moneys  in 
hia  bands  and  received  by  him  as  solicitor"  for  the 
tmsteea,  to  the  snrviYing  trustee. 

On  the  88nd  of  March  the  order  was  served  on  the 
aelicitor  personally,  but  he  failed  to  obey  it. 

On  the  27th  of  April  a  notice  of  motion,  dated  the 
tSnd  of  April,  was  served  on  Wray  by  the  applicants, 
asking  tiiat  they  might  be  at  liberty  to  issue  a  writ  of 
■ttaohment  against  him  for  his  contempt  in  not  pajing 
tke  money  pursuant  to  the  order. 

On  the  S5th  of  April  a  receiving  order  in  bankruptcy 
vss  made  against  Wray  upon  the  petition  of  another 
wiitor,  bat  the  applicants  were  ignorant  of  this  fact 
wa  after  they  had  served  the  notice  of  motion. 

Isrth,  J.,  held  that,  notwithstanding  the  receiving 
mla^he  had  jurisdiction  to  allow  the  attachment  to 
iemm,  because  an  attachment  against  a  solicitor  for  the 
Ms-payment  of  money  which  he  had  been  ordered  to 
pay  in  that  character  was  not  a  merely  civil  process 
lor  the  recovery  of  the  debt,  but  was  in  its  nature 
*'  punitive  or  disciplinary."  But  in  the  exercise  of  the 
diserttion  given  to  the  court  by  section  10  of  the 
Baakmpt^  Act,  1883,  he  declined  to  allow  the  at- 
tachment to  imne,  on  tbe  ground  that,  by   reason    cf 

(a.)  Beported  by  W.  Ivimbt  Cook,  Esq.,  Barrister-at- 
Law. 


the  receiving  order,  no  benefit  could  result  to  the  ap- 
plicants   from    the   attachment,  and   the  issue  of  it 
might  embarrass  the  bankruptcy  proceedinge. 
From  this  decision  the  applicants  appealed. 

Warrington^  for  the  appellants,  referred  to  Jarmain 
V.  OhatUrUm,  30  W.  R.  461,  20  Cb.  D.  493 ;  In  re 
Freston,  31  W.  R.  804,  11  Q.  B.  D.  545. 

Bunting^  tot  the  respondent,  was  not  called  upon. 

Ck>TT0N,  L. J. —This  is  an  appeal  from  a  decision  of 
North,  J.,  refusing  to  send  the  solioitor  to  piison.  If 
tbe  judge  had  held  tbat  the  existence  of  the  receiving 
order  deprived  him  of  jurisdiction  to  order  the  attach- 
ment, or  tbat  on  some  other  grounds  there  was  no  such 
jurisdiction,  we  should  have  entertained  the  appeal.  But 
I  understand  that  North,  J.,  held  that  he  had  jurisdic- 
tion to  order  the  attachment,  but  that  taking  into 
consideration  all  the  circumstances  of  the  case  and  the 
fact  that  a  receiving  order  had  been  made,  the  issue  of 
tbe  attachment  would  produce  no  good  result.  He, 
therefore,  in  tbe  exercise  of  his  discretion,  declined  to 
allow  it  to  be  issued.  I  give  no  opinion  what  order  I 
myself  should  have  made  if  I  bad  been  hearing  the 
application  as  a  judge  of  first  instance,  but  I  think  it 
would  be  wrong  of  tbe  Court  of  Appeal  to  interfere  with 
the  discretion  of  the  judge  below.  It  is  like  the  case  in 
which,  upon  a  motion  to  commit  a  person  for  contempt, 
the  judge,  in  exercise  of  bis  discretion,  declines  to 
make  an  order  for  committal,  but  orders  the  respondent 
to  pay  the  costs  of  tbe  motion.  In  such  a  case  the 
Couit  of  Appeal  ought  not  to  interfere.  I  do  not  say 
that  the  ccutt  will  not  interfere  in  a  very  gross  case,  but 
in  the  present  case  I  do  not  think  the  court  ought  to 
interfere  by  imposing  on  the  solicitor  a  heavier  penalty 
than  the  judge  in  the  court  below  thought  fit  to  inflict. 

The  costs  of  the  appeal  must  be  set  off  against  the 
costs  wbioh  tbe  solioitor  has  been  ordered  to  pay  iu  the 
court  below. 

BowBN  and  Fbt,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  Oollyer'Briitow  A  Co.,  for  K  Lawrack, 
Hull ;  tiickin  <fe  Fox,  for  G,  A.  Wray,  Hull. 


From  Q.  B.  Div.  Nov.  11, 

Scott  v,  Moelet.  (a.) 

Married  woman — Debtors  Act,  1869  (32  A  33  Vid.  c. 
62),  s.  5 — Committal  of  married  woman-'Judgment 
against  separate  estate  —  Form  of  order  —  Married 
Women's  Property  Ad,  1882  (45  A  46  Vid.  c.  75), 
s.  1,  sub'Sfdion  2. 

A  married  woman  cannot  be  committed  to  prison 
under  sedion  5  of  the  Debtors  Act,  1869,  for  non- 
payment of  a  judgment  debt  recovered  against  her, 
payable  out  of  her  separate  estate,  under  sedion  1,  sub' 
eedion  8,  of  the  Married  Women* s  Property  Ad,  1882. 

Form  of  order  upon  such  a  judgment. 

This  was  an  appeal  against  an  order  of  Kekewiob,  J., 
sitting  as  Vacation  Judge,  for  tbe  committal  of  the 
defendant,  a  married  woman,  for  non-payment  of  a 
judgment  debt  payable  out  of  her  separate  estate,  re- 
covered against  her  in  an  action  on  a  simple  contract 
entered  into  after  marriage. 

Eisch  and  Salter,  for  the  appellant. — A  married 
woman  cannot  be  committed  under  tbe  Debtors  Act, 
1869,  s.  5,  for  non-payment  of  a  judgment  debt,  which 
is,  in  fact,  a  charge  upon  her  separate  estate :  Meager  v. 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Barristei*-at»Law. 
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Court  of  Appeal. 


Scott  v.  Moblbt. 


OouBT  op  Appeal. 


PelUw,SZ  W.  R.  573,  U  Q,  B.  D.  973;  DrayeoU  r. 
Harrison.  34  W.  R.  646, 17  Q.  B.  D.  147.  In  this  case, 
iC  the  appellant  had  any  property,  it  masfc  be  taken  to 
have  been  free  from  any  restraint  on  antloipation. 

H,  Reedt  for  the  respondent,  the  Judgment  oredltor.-— 
A  married  woman  was,  at  the  common  law,  always  liable  to 
process  by  capias,  though  she  might  have  been  released, 
according  to  the  practice  of  the  courts,  upon  proof  being 
given  of  the  absisnce  of  any  separate  estate :  Ivens  v. 
BuOer,  5  W.  R.  202,  7  El.  &  Bl.  159 ;  Edwards  v. 
Martyn^  17  Q.  B.  693.  That  was  the  law  in  oases 
where  the  contract  had  been  made  dum  sola,  thoagh, 
on  her  marriage,  the  contract  became  the  contract  of 
her  husband*  So,  also,  where  she  omitted  to  plead 
coverture,  the  court  would  not  release  her  on  subsequent 
proof  of  coverture,  unless  proof  were  also  given  of  the 
absence  of  separate  estate :  see  Tidd's  Practice^  p.  696  ; 
I>ooU  V.  Canning,  L.  R.  2  a  P.  241, 15  W.  R.  0.  L.  DiR. 
70.  Dillon  T.  Cunningham,  L.  R.  8  Ex.  23,  21  W.  R. 
0.  L.  Dig.  90,  is  directly  in  point ;  see  also  Ex  parte 
Linton,  In  re  Linion,  33  W.  R.  714, 15  Q.  B.  D.  239. 
The  Judgment  in  the  present  case  ia  against  the  woman 
personally,  and  she  may  be  compelled  to  pay  the  debt 
out  of  her  separate  estate.  In  DrayeoU  v.  Harrison  the 
woman  had  no  property  except  such  as  was  subject  to  a 
restraint  on  antioipatioD. 

He  also  referred  to  Newton  v.  Boodle,  9  Q.  B.  948 ; 
Barsill  v.  Tanner,  82  W.  R.  827,  13  a  B.  D.  691 ;  and 
OoncHan  v.  Leyland,  27  Oh.  D.  632,  33  W.  R.  Dig.  94. 

SaUer  replied. 

Lord  EsHBR,  M.R.— It  seems  to  me  that  in  this  case 
it  is  necessary  to  consider,  in  the  first  place,  what  was 
the  liability  of  married  women  before  and  up  to  the 
time  of  the  passing  of  the  Married  Women's  l:'roperty 
Act,  1882.  At  common  law,  with  respeot  to  the  con- 
tracts made  by  a  married  woman  before  her  marriage, 
upon  which  action  was  brought  after  marriage,  she  and 
her  husband  were  sued  together,  and,  if  the  contract 
was  proved  to  have  been  made  by  her  before  her 
marriage,  there  was  Judgment  against  husband  and 
wife.  Thereupon  execution  followed  the  Judgment, 
which  was  the  result  of  the  contract,  against  both  hus- 
band and  wife,  and  therefore  the  woman  would  have 
been  properly  taken  in  execution  to  satisfy  the  Judg- 
ment, l^e  practice  of  the  courts,  however,  was  to  deal 
with  the  woman  in  a  different  manner  from  that  in  which 
the  husband  was  treated.  After  her  marriage  a  woman 
6ould  not  enter  into  a  contract,  and  no  action  would  lie 
in  respect  of  a  contract  attempted  to  be  entered  into  by 
her  without  her  husband's  authority,  nor,  indeed,  with 
such  authority,  for  then  it  was  bis  contract.  In  respect 
of  certain  torts  committed  by  a  married  woman,  she  and 
her  husband  might  be  sued  together,  and,  if  the  action 
proceeded  to  judgment,  she  and  her  husband  might  both 
be  taken  in  execution.  But  she  was  under  no  liability 
qn  her  contracts  at  common  law. 

In  equity  it  was  possible  to  take  proceedings  by  which 
a  decree  could  be  obtained  declaring  that  the  separate 
aetata  now  vested  in  a  married  woman  was  chargeable  to 
the  extent  of  a  Judgment  against  her,  but  it  was  not 
possible  to  make  her  personally  liable  so  that  she  could 
be  taken  in  execution.  Therefore,  until  the  passing  of 
the  Harried  Women's  Property  Act,  1882,  women  could 
be  taken  in  execution  in  certain  cases,  but  neither  at  law 
nor  equity  in  respeot  of  contracts  entered  into  by  them 
alter  marrisge.  The  Married  Women's  Property  Act 
did  not  alter  the  liability  of  the  woman  in  this  respect 
ai  it  existed  at  common  law.  It  does  not  prevent  an 
action  against  her  ia  respeot  of  a  claim  against  her 
arising  before  her  marriage,  nor  in  respect  of  wrongful 
acts  done  after  her  marii«ge  ;  and  fartfaer,  where  by  the 
common  law  a  woman  is  perdonally  liable  in  this  sense,  that 
she  coiUd  b^  taken  imder  a  ca.  sa.  in  tl^o^^  w^ee,  now»  by 


virtue  of  the  Debtors  Act,  she  may  be  summoned  and 
dealt  with  according  to  the  provisions  of  that  Act.     Bat 
in  respect  of  the  new  liability  imposed  by  this  Act  of 
1882,   and  which  the  common  law  had  not  laid  upon 
her,  while  she  is  rendered  liable  upon  contracts  iato 
which  she  could  always  enter,  but  which  could  not  be 
enforoed  against  her,  if  seotion  1,  sub-section  2,  stood 
alone,  the  consequences  to  her  would  be  the  same  as  If 
she  were  still  a  feme  sole.    For  if  no  new  remedy  had 
been  given  by  the  Act  of  1882  the  common  law  remedy 
against  her  as  a  feme  sole  would  have  been  estaUithed. 
Bat  a  remedy  is  given  by  the  Act,  and  that  must  be 
taken  to  be  the  only  remedy.    For  if  a  new  liability  is 
established  by  statute,  and  a  rsmedy  also  given  in  respect 
of  that  liability,  it  must  be  a  remedy  different  from  that 
which    the  common  law  would  supply.    The  statute  says 
that  she  is  to  be  liable  in  respect  of  and  to  the  extent  af 
her  personal  property  as  it  she  were  a  feme  sole,  and  that 
damages  and  costs  are  to  be  payable  oat  of  her  separate 
property,  and  not  otherwise.    That  means  that  payment 
is  to  be  made,  not  by  the  married  woman  personally, 
but  out  of  her  separate  property.    The  Judgment  in  such 
a  case  as  this  ought  to  follow  the  words  of  the  statute. 
The  new  liability  given  In  this  Act  is  intended  to  hare 
the  same  result  with  regard  to  the  married  woman  at 
law  as  existed  in  equity,  which  was,  as  1  have  said,  a 
decree  that  the  debt  should  be  a  charge  on  her  separate 
estate,  and  it  is  now  recoverable  against  ber,  and  pay- 
able out  of  her  separate  estate.     Is  the  Debtors  Aot 
applicable  to  such  a   case?    Section  5   of    that    Act 
requires  that  the  debt  upon  which  proceedings  are  taken 
should  be  a  debt  "due  from"  the  debtor,  and  that 
means  a  debt  which  the  debtor  is  psrsonally  liable  to 
meet.    If  the  Married  Women's  Property  Act  is  set  np 
as  an  authority  to  courts  to  commit  to  prison  persons 
who  could  not  have  been  committed  previoualy  to  its 
enactment,  it  must  be  considered  as  a  highly  penal 
statute,  and  must  be  construed  st'iotly,  and  it  is  not 
possible  to    say  that    money  payable  out   of   certain 
property  is  money  payable  personally.     But  if  the  Aot 
was  intended  to  enable  the  courts  to  modify  the  effect  of 
imprisonment  or  the  taking  In  execution  as  it  stood  at 
common  law,  there  being  nothing  to  modify,  the  btatnte 
is  not  applicable ;  for  there  is  no  arrest  in  this  case,  and 
we  are  not  called  upon  to  release  the  woman  on  terms.  In 
either  caee,  with  regard  to  the  Judgment  which  oan  be 
recovered  against  a  married  woman  only  by  virtue  of  the 
Married  Women's  Property  Act,  the  Debtors  Act  is  not 
applicable,  and  I  agree  with  the  result  of  the  Judgments 
arrived  at  in  Drayeoti  v.  Harrison. 

I  desire  to  say  that  this  decision  only  applies  to  Judg- 
ments obtained  under  the  Married  Women's  Propeitj 
Act,  and  not  to  such  Judgments  as  could  have  becA 
obtained  against  married  women  before  the  passing  of 
that  Aot. 

BowBN,  L.J. — I  am  of  the  same  opinion.  The  power 
of  committal  under  the  Debtors  Act  is  a  substitute  for 
the  old  powers  of  arrest  for  debt.  If  the  Debtors  Act 
had  not  been  passed,  would  the  plaintiff  in  such  an  action. 
ss  this  have  been  entitled  to  arrest  a  married  woman  on 
his  Judgment  f  As  a  general  rule  the  writ  of  tapiam 
followed  a  regular  Judgment  obtained  against  a 
married  woman  in  an  action  against  her  and  bor  has- 
band,  or  against  her  alone.  Tn  Benyon  ▼.  Jones,  15 
M.  &  W.  568,  and  Newton  v.  Boodle,  the  capias  fol- 
lowed the  writ.  Where,  it  the  woman  had  taken  the 
proper  course  and  pleaded  coverture  she  might  have 
escaped,  she  was  not  allowed  to  complain  of  arrest  under 
a  capias  where  she  had  not  so  pleaded.  A  limitation 
wss  put  to  the  right  of  arrest  by  the  courts,  and  she 
might  have  been  discharged  after  being  taken  on  si. 
Judgment  against  her  and  her  husband  where  she  had 
no  separate  property :  Edwards  v.  Martyn,  Larkin  ▼• 
Marshall,  4  Ex.  804.  That  was  an  act  of  indulgence 
after  she  had  been  duly  taken  in  execution. 
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HioH  Court. 

Does  fbe  Jadgmeot  to  trhioh  the  plaintifl  beoomet 

entitled  under  the  Harried    Women'e    Property  Act, 

1882,  ooDfer  upon  him  the  eame  lightt  as  a  common  law 

jndisment  in  the  old'  common  law  actions  maintainable 

tgunst  moiried  women  P    A  married  woman  is    now 

sipahle  Off  eontvaetingy  and  is  liable  on  the  contract  to 

tke  extent  of  ber  separate  propertj.    If  that  profieion 

itood  alone  it  wonld    not  seem  to  create  a  personal 

lidbility,  bat  a  liability  in  respeet  of  her  property  only. 

Then  the  statnte  goes  on  to  alter  the  procedure  to  the 

extent  that  the  husband  need  no  longer  be  Joined  ;  and, 

finally,  the  result    is    expreraed  to  this    eiSect,    that 

damages  snd  oosta  become  payable  oat  of  the  married 

woomn's  sepsrate  property^  and  not  otherwise.  Satisfac- 

tioB  to  the  judgment  mnst  therefore  be  lought  in  the 

pasonal  estate,  and  not  in  arresting  the  person.    That 

js  certainly  not  like  the  o]d  jadgmente  at  common  law. 

Tba^  does   the   Aot  of  1869  giTs  the  court  power  to 

commit  her  f     It  would  seem  to  be  improbable,  baring 

legaid  to  tbe  history  of  the  Act,  which  was  intended  to 

reform  abusea,  and  was  paaeed  before  this  nsw  liability 

had  been  imposed  on  married  women.    Finally,  I  agree 

with  the  Master  of  the  BoUs  in  the  conetractlon  he  has 

plaoed  on  the   Manied  Women's  Property  Act.    The 

6th  seetkm  of  the  Debtors  Act  does  not  include  a  debt 

w^Kkihis  doe,  not  from  the  debtor  pereonally,  but  from 

^SK  ciiky  to  the  extent  of  her  personal  property,  and  we 

cannot  stretch  thai  section  to  make  it  cofer  each  a 

debt. 

Fry,  IaJ. — A  manied  woman  might  have  been  taken 

in  exeontion  on  a  capiag  in  certain  cases  before  the 

DebCoiB  Act  of  1869.  Whereyer  the  power  of  arrest  existed 

before  that  Act  it  would  seem  that  a  committal  might 

be  obtained  under  its  prorisions.    But  neither  at  law  nor 

in  equity  could  the  defendant  hsTe  been  taken  for  the 

debt  now  sued  on*    In  equity  the  form  of  order  gave  no 

Tdief  as  against  ber  personally.    The  Harried  Women's 

Property  Act  empowers  married  women  to  sue  and  be 

med  on  eontracts  to  the  extent  of  their  separate  prop- 

otf,  and  the  subject-matter  against  which  damages  and 

eosti  can  be  obtained  is  the  separate  estate.    Even  if  the 

Act  of  1888  had  been  passed  before  the  Debtors  Act  of 

1889, 1  think  that  no  capias  could  bays  been  taken  out, 

hsesase  the  Judgment  is  made  reoorerable  out  of  a  par- 

tienkr  fnnd,  and  a  debt  due  out  of  a  special  fund  cannot 

be  a  d^bt  due  from  the  defendant  personally. 

Appeal  allowed* 

KoT.  12. — The  Coubt  announced  that  the  proper  form 

of   order   against    a    married  woman  on  a   Judgment 

(under  section  1,  sub-seetion  2,  of  the  Harried  Women's 

Braperty    Act,    1888)  would  be   as    follows  :—<*  It  is 

adjudged  that  the  plaintiff  recoTcr  £        and  costs  to  be 

taxed  against  the  defendant  J        H        ,  such  sum  and 

eosta  to  be  paysble  out  of  the  separate  property  as 

h»rfnaftsir  mentioned,   and  not  otherwise.    And  it  is 

sricied  that  execatlon  hereon  be  limited  to  the  separate 

isepoty  of  the  said  J        H        ,  not  subject  to  any 

Mtrictiflii  against  anticipation  (unless  by    resson    of 

wttea  19  of  the  Harried  Women's  Property  Act,  1888, 

■>di|nipesty  shall  be  liable  to  execution  notwithstand- 

agsseh  restriction)." 

.    SoBdter  for  the  appellant,  Edward  Le  Fof . 

SdBeam  fo/  the  respondent,  Francii  Scott 
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BooLETON  V,  Kewbegin.  (a.) 

Pauper  luncUic^-^  Paii  maintenanee'^Staiute  of  Limita^ 
tionst  21  Jae.  1,  c,  16 — Lunatic  Atylums  Act,  1853 
(16  S  17  Viet.  c.  97).  «.  104. 

Only  »ix  years*  arrears  of  money  paid  for  the  past 
maintenance  of  a  pauper  lunatic^  who  has  subsequently 
become  entitled  to  property,  are  recoverable  by  the 
guardians  of  the  poor  under  section  104  of  the  Lunatic 
Asylums  Act,  1853. 

Adjourned  summons. 

T.  Y.  Newbegin  had,  since  the  year  1867,  been  con* 
fined  as  a  pauper  lunatic  in  the  Sussex  County  Asylum, 
and  had  been  maintained  by  the  guardianr  of  the  poor 
for  the  parish  of  Brighton. 

In  1880  the  lunatic  became  entitled  to  property  of 
substantial  ralue  under  the  will  of  his  father. 

The  guardians  put  in  a  daim  for  past  maintenance, 
and  this  was  a  summons  which  raised  the  question 
whether  the  claim  of  the  guardians  was  to  be  limited  to 
six  years'  arrears,  baring  regard  to  section  104  of  the 
Lunatic  Asylums  Act,  1853  (16  &  17  Vict.  c.  97). 

White?u>me,  Q,0,,  and  R.  F.  Norton,  for  the  guardians 
claimed  the  full  amount  paid,  without  restriction  of  time. 
.  They  referred  to  In  re  UpfulVs  Trust,  3  Hao.  k  G. 
281  ;  In  re  Brewery's  Truste,  2  W.  E.  436 ;  In  re 
Buckley,  Johns.  700,  8  W.  H.  Ob.  Dig.  40;  Wentworth 
▼.  Tubb,  1  Y.  &  0.  0.  0.  171. 

Upjohn,  contrd,  referred  to  In  re  Marman's  Trusts, 
26  W.  B.  621,  8  Oh.  1).  256  ;  In  re  Weaver,  31  W.  E. 
224,  21  Ob.  D.  615  ;  In  re  Webster,  27  Oh.  D.  710. 

Whitehorne  replied. 

Ohittt,  J. — ^This  is  a  case  of  some  difficulty.  The 
point  is  this.  An  executor  has  funds  in  his  hands  which 
belong  to  a  person  who  is  a  lunatic,  and  who  has  been  in 
the  county  asylum  for  a  considerable  number  of  years  on 
the  footing  of  being  a  pauper,  and  under  his  father's 
will  he  has  lately  had  an  accession  of  property.  The 
executor  desires  the  direction  of  the  court  with  regard  to 
the  application  of  the  funds  he  has  in  his  hands  belong* 
ing  to  the  lunatic.  The  lunatic  has  no  family  and  he  is 
still  in  the  asylum,  and  the  question  for  decision  relates 
to  past  maintenance. 

The  guardians  of  the  parish  chargeable  say  that  for 
more  than  six  years  they  have  been  applying  moneys  in 
their  hands  for  the  purposes  mentioned  in  the  104th 
section  of  16  &  17  Vict.  c.  97,  and  that  they  are  now 
entitled  to  haTe  repaid  to  them  out  of  the  lunatic's  fund 
the  whole  of  the  amount,  without  regard  to  the  Statute 
of  Limitations.  The  question  is  whether  the  statute 
does  or  does  not  apply  to  this.  The  exact  part  of  the 
section  on  which  the  question  turns  is  a  part  which  I 
will  read  : — *'  If  any  trustee  or  other  person  ha^log  the 
possession,  custody,  or  charge  of  any  property  of  such 
lunatic,  or  if  the  Gkremor  and  Oompany  of  the  Bank  of 
England  or  any  other  body  or  person  baring  in  their  or 
his  hands  any  stock,  interest,  diridends,  or  annuity  be* 
longing  or  due  to  such  lunatic  pay  any  money  according 
to  any  such  order  "  (I  will  state  what  that  is  in  a  minute), 
"or  pay  any  money  without  any  such  order  to  the 
guardians  of  any  union  or  psrlsh  or  to  any  officer  of  any 
parish  not  in  a  union  or  under  a  bosrd  of  guardians,  or 
to  the  treasurer  of  any  county  or  any  other  officer  of  any 
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county  authorized  to  receife  the  same,  to  defray  the 
charges  paid  or  inonired  by  or  on  behalf  of  such  parish, 
union,  or  county,  for  the  examination,  bringing  before  a 
Justice  or  Justices,  removal,  lodging,  maintenanee,  cloth- 
ing, medicine,  and  care  of  such  lunatic,  the  receipt  of  the 
person  authorized  to  reoeiTe  such  money  under  such 
order,  or  of  such  guardians,  OTerseer,  treasurer,  or  other 
officer  shall  be  a  good  discharge  to  such  trustee,  GK>fernor 
and  Company,  or  other  body  or  persons  as  aforesaid. ' 
That  is  in  its  form  a  mere  permissive  enactment.  The 
tzustee,  and  not  only  the  trustee  but  the  other  persons  in 
a  position  which,  for  the  purposes  of  this  enactment,  the 
Legislature  considered  to  be  analogous,  are  allowed  to 
make  the  payment ;  and  if  they  do  make  the  payment 
then  the  receipt  of  the  guardians  and  the  other  persons 
here  mentioned  is  a  good  discharge. 

But  this  part  of  the  section  cannot  be  interpreted 
properly  without  reading  the  earlier  part,  and  a  question 
which  has  been  argued  before  me  is  with  regard  to  the 
efEect  of  the  preYioua  part  of  this  same  section— is  this 
prefious  part  founded  on  obligation  on  the  part  of  the 
lunatic  to  make  the  payments  mentioned,  or  is  it  the 
creation  of  a  new  statutory  liability  P— is  it  the  recogni- 
tion of  an  old  or  the  creation  of  a  new  P  Now  I  must 
read  the  earlier  part  shortly — '*If  it  appear  to  any 
justice  or  Justices  by  this  Act  authorized  to  make  any 
order  for  the  payment  of  money  for  the  maintenance  of- 
any  lunatic  that  such  lunatic  has  an  estate,  real  or  per- 
Bonal,  applicable  to  his  maintenance,  and  more  than 
sufficient  to  maintain  his  family,  if  any,  he  or  they 
shall,  by  an  order  under  his  or  their  hand  and  seal  or 
hands  and  seals,  direct  the  overseers  of  the  parish,  or  a 
relieving  officer  of  the  parish,  a  receifer,  or  the  treasurer 
or  some  other  officer  of  the  county  to  which  such  lunatic 
is  chargeable,  or  in  which  any  property  of  the  lunatic 
may  be,  or  any  officer  of  the  asylum  in  which  the  lunatic 
may  be,  to  seize  so  much  of  any  money,  and  to  seize 
and  sell  so  much  of  the  goods  and  chattels,  and  to  take 
and  receife  so  much  of  the  rents  and  profits  of  the  lands 
and  tenements  of  such  lunatic  and  other  income  of  such 
lunatic  as  may  be  necessary  to  pay  the  charges  of  the 
examination,  bringing  before  a  Justice  or  Justices,  re- 
moval, lodging,  maintenance,  clothing,  medicine,  and 
care  of  such  lunatic,  accounting  for  the  same  to  such 
justice  or  Justices,  such  charges  having  been  first  proved 
to  the  satisfaction  of  such  Justice  or  Justices,  and  the 
amount  set  forth  in  such  order."  It  is  a  power  to  seize, 
and  to  seize  property  to  the  amount  required  for  the 
payment  of  the  sum  mentioned  in  the  order.  Land  or 
real  estate  is  mentioned,  but  there  is  no  charge  upon  the 
corpua  of  the  land ;  and  it  appears  to  me  that  all  that 
the  Justices  can  direct  to  be  seized  under  this  is  the 
property  of  the  lunatic,  real  and  personal,  to  which  the 
lunatic  is  entitled,  not  through  the  medium  of  any 
trust,  and  I  think  that  this  part  of  the  section  must  be 
read  as  certainly  creating  a  new  remedy. 

But  was  it  intended  merely  to  recognize  an  old  pre- 
existing liability  or  not  P  That  is  a  question  of  some 
little  difficulty.  I  tliink  consistently  with  the  decisions 
that  have  been  pronounced  upon  this  section,  or  a  sec- 
tion in  the  repealed  Act  (7  &  8  Vict.  c.  101,  s.  27), 
which,  for  all  practical  purposes,  is  equivalent  to  this,  I 
am  bound  to  hold  that  this  statute  recognizes  a  liability 
on  the  part  of  the  lunatic  to  pay  for  the  matters  which 
are  here  mentioned,  which  are  in  the  nature  of  necessaries 
for  the  lunatic. 

In  Buckley' a  Trutia  Wood,  V.O.,  said  that  bis  im- 
pression was  that  he  had  often  acted  on  the  authority  of 
UpfulVa  Truata,  which  was  Lord  Truro's  decision,  and 
continued:— "There  may  be  same  doubt  whether  the 
Justices  could  make  an  order  actually  to  seize  the  stock 
or  whether  the  overseers  eould  get  anything  more  than 
the  income  of  the  stock  under  such  an  order.  But  I 
think  that  the  court  will  be  acting  for  the  benefit  of  the 
lunatic  in  paying  the  debts  for  which  he  is  liable,  and 


saving  him  from  process  under  which  he  might  be  in- 
carcerated." In  that  part  of  his  Judgment  he  plainly 
considers  that  an  action  might  be  brought,  either  on  the 
footing  that  these  were  necessaries  supplied  for  the 
benefit  of  the  lunatic,  or  that  the  statute  created  aa 
obligation  to  pay.  The  latter  may  be,  after  all,  the  trae 
view.  So  that  it  either  stands  as  a  recognition  of  the 
pre-existing  liability  or  the  oreation  of  a  new  liability 
by  statute.  But  it  is  a  liability  according  to  this  Judg- 
ment on  which  an  aciion  might  be  brought  The  de- 
cision which  I  am  reading  was  in  1860,  when  a  man 
might  be  thrown  into  prison  for  debt ;  and  the  grounds  on 
which  the  Yice-Ohancellor  proceeds  are  that  he  ought 
now,  being  placed  in  the  position  of  a  trustee,  to  do 
that  which  would  save  the  lunatic  from  being 
incarcerated  for  a  debt  for  which  he  is  liable.  I  have 
slightiy  transposed,  but  I  have  not  altered,  the  sense  in 
the  least.  Then  he  goes  on : — "  In  order,  therefore,  to 
relieve  the  lunatic  from  the  possibility  of  an  exeoutioa 
against  him  the  court  will  apply  the  eorpua  of  hia 
property  in  satisfaction  of  the  claim  of  the  petitioners. 
I  apprehend  that  the  eourt  has  a  discretion  at  any  time 
to  say  whether  it  will  exercise  this  power  of  dealing 
with  a  lunatic's  property,  or  whether  it  will  leave  the 
claimants  to  their  remedy  by  execution.  In  oases  where 
the  applioatton  was  to  take  away  the  whole  of  the 
lunatic's  property,  the  court  might  prefer  to  leave  the 
creditors  of  the  lunatic  to  do  their  worst ;  but  this  is 
not  such  a  case,  and  there  will  be  an  order  as  prayed.*' 
Throughout  the  Judgment  the  Yice-Ohancellor  relies  on 
the  fact  that  there  is  a  debt  for  which  the  lunatic 
might  be  sued,  and  then  his  reasoning  is  this  :  "I  am 
now  acting  in  the  place  of  the  trustee,  and  in  executing 
this  trust  will  do  that  which  I  think  the  trustee  ought  to 
do."  There  is  no  jurisdiction  by  this  section  conferred 
on  the  old  Oourt  of  Chancery  which  then  existed  or  on 
the  High  Oourt  as  it  now  exists.  All  that  is  done  is  to 
authorize  the  trustee  to  make  the  payment,  and  then, 
says  the  Yice-Ohancellor,  "I  will  make  the  payment 
executing  the  trust,  because  I  consider  it  for  the  benefit 
of  the  lunatic  so  to  do  in  order  to  save  him  from  the 
process  of  execution  and  the  other  liabilities  to  which 
a  debtor  is  liable."  Now  I  am  not  at  liberty  to  overrule 
what  the  Yice-Ohancellor  did  in  the  year  1860,  and  if  he 
has  taken  a  wrong  view  of  the  Act  of  Parliament  it  is 
not  for  me  to  say  so. 

I  find  that  Bacon,  Y.O.,  has  held  in  In  re  Webater 
that  the  guardians,  who  had  not  obtained  any  order 
under  the  first  part  of  the  section,  are  creditors  of  a 
deceased  lunatic  and  entitled  to  be  paid.  In  my 
opinion,  if  I  may  express  it,  that  is  right,  that  this  ia 
either  a  recognition  of  a  pre-existing  liability  or  a  new 
statutory  obligation. 

Now  I  come  to  the  exact  point  If  this  is  a  debt  apart 
from  the  statute,  then  it  follows  as  a  matter  of  ooune 
that  the  lunatic,  appearing  aa  he  does  now  by  his  guar- 
dian ad  litem,  is  entitied  to  set  np  the  statute,  and  there 
is  no  pretenoe,  as  was  partly  suggested  in  argument, 
that  this  court  is  to  administer  the  lunatic's  estate  in 
some  such  way  as  to  pay  all  the  debts  without  regard  to 
the  question  of  the  Statute  of  Limitations.  The 
lunatic  is  entitled  now  to  defend  this  as  if  it  was  an 
action  being  brought  against  him,  and  that  is  the  view  I 
take  of  the  matter.  I  stated  the  exact  form  at  the 
beginning  of  this  judgment  in  which  the  question 
arises,  but  it  is  substantially  this,  that  the  guardians  are 
suing  the  lunatic.  Having  made  that  statement,  I  aay 
it  is  obvious  that  the  lunatic  can  set  up  the  statute — 
that  is,  on  the  footing  of  the  section  being  a  recognition 
of  the  debt.  But  if  it  is  a  statutory  liability  created, 
the  statute  only  creates  the  liability  and  is  silent  with 
regard  to  the  point  of  time.  It  does  not  say  that  this 
debt  or  obligation  shall  be  paid  at  whatever  time  it 
accrued,  or  notwithstanding  the  general  law  as  to  the 
atatute.     It  appears  to  ma  to  leave  the  atatute  ap- 
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plieftUa  to  the  case   where  it  would  apply.     As  I  have 

tried  to  point  out  at  the  beginniDg  of  this  Judgment,  it 

dois  not  make  it  in  terms  obligatory  or  in  sabstauce 

sbfijgatory  am  the   tmateea  to  pay.     It  is  merely  pfr- 

BiHiTe.   I  think  if  it  ia  a  statutory  obligation  the  lunatic 

ii  entitled  to  aet  up  the  statute,  and  it  appears  to  me 

that  thia  ease  ia  analogous  to  the  case  of  neoessaries 

flo^lied  to  a  InnatiOy  though  in  In  re   Weaver  some 

donbt  ia  oaat  by  the  Ck>uztof  Appeal  as  to  the  liahili^of 

a  InnaUo  vith  regard  to  neoessaries  supplied  to  him,  and 

X  do  not  see  any  sobstantial  distinction  for  this  purpose 

betneen  tiie  case  of  an  infant  and  the  case  of  a  lunatic 

so  far  as  the  Statote  of  Limita^ons  is  ooncemed. 

So  maefa  for  the  aection  itself.  I  think  the  section  is 
BHat  with  regard  to  the  Statute  of  Limitations,  and 
that  it  is  competent  for  the  lunatic  to  set  it  up.  That 
Is  tbe  ccadnalon  I  azrif  e  at  on  the  section,  haTing  regard 
totheaathoxities. 

Bak  there  would  bo  a  moat  extraordinary  anomaly  if 
it  voe  otherwise.     I  admit  it  is  competent  for  Psxlia- 
■snt  to  ereate  any  number  of  anomalies  if  Parliamenti 
in  its  wisdom,  thinks  flt,  and  it  may  consider.  In  its 
superior  wisdom,  that  they  are  not  anomalies.    But  this 
weald  be  the  reanlt,  that  if  there  is  what  is  called  a 
pauper  Innatic  be  shall  remain  liable,  notwithstanding 
the  Statate  of  Limitations,  for  any  number  of  years  for 
tbat  wbidk  bas  been  spent  on  him,  say  ten  or  twenty 
yean  ;  but  il  be  u  an  ordinary  pauper — ^that  is  to  say, 
a  pauper  who  is  not  lunatio,  and  he  has  been,  say,  in 
the  woskboQse  lor  a  period  of  ten  yesrs,  and  then 
suddenly,  as  sossrtimes  happens,  a  large  fortune  shall 
aceroe  to  him,  possibly  by  the  death  of  some  nnknown 
idsf  JoDy  he  shall  be  liable  to  pay  for  his  maintenance  for 
one  year  and  one  year  only.   That  is  the  plain  effect  of  12 
k  13  Vict,  c  103,  s.  16.  where  there  is  a  limitation  of 
one  J9mr.     In  the  main  Act  I  ha?e  been  construing  there 
sre  two  other  dansea  in  which  there  is  a  limitation  of 
time  imposed,  and  that  is  where  there  is  one  parish,  to 
put  it  shortly,  which  has  paid  for  the  maintenance  of  the 
hmatic,  and  another  perish  in  the  result  is  found  to  be 
the  parish  that  ought  to  hsTS  paid.     In  that  case  there 
b  a  limitation  of  a  year  ;  and  there  is  another  similar 
lindtatioo.    Thereupon  it  is  argued,  and  it  was  for  Mr. 
WUtehome  to  do  so,  that,  when  the  statute  intended  to 
hspose  a  limitation  of  time,  it  said  so.    But  to  my  mind 
thstazgnment  is  not  sound  ss  applied  to  this  statute, 
beescDse  that  is  a  shorter  time  than  the  time  allowed  by 
the  statate;  and  if  I  had  to  decide  on  the  sections  that 
I  have  just  been  referring  to — ^namely,  the  97th  and  the 
98ih,  if  it  had  not  been  for  the  twelve  months'  limit,  I 
think  I  must  have  held  that  it  was  a  six  years*  limita- 
tion.    Therefore,  so  far  from  that  being  an  argament 
aieainst  the  conclusion  I  have  arrived  at,  I  think  in  some 
•tigtt  degree  it  snpporto  it.    The  question,  I  agree,  is 
oae  of  difBcnlty  iuTolving  the  conbtruction  mainly  of 
this  aection  of  the  Act  of  Parliament.    It  is  impossible, 
as  I  have  often  heard  the  late  Master  of  the  Bolls  say, 
ta  dogmatize  on  such  a  matter ;  but  I  have  given  the 
heat  opinion  I  can,  and  I  think  the  guardians  are  not 
w^HOed  to  reooTer  more  than  six  years. 

Clarke  <ft   Oalkin,  for  Clarke  A  HowUU, 
JHgby  df  Liddle. 


Chan.  Div. ) 
Stirling,  J.) 


Not.  12. 
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Appointmeni  of  new  trueteee^Ptreone  reeidentoutofihe 
iuriedieiion'^Appointment  of  irutUe  at  a  remunera^ 
<ton— Trustee  Ad,  1850  (13  <k  14  Viet.  c.  60),  m.  38, 
34— Trustee  EiUemion  Ad,  1852  (15  <fe  16  Vid.  c.  55), 
S.9. 

Under  a  aUkmenf  of  real  eekOe  eifuaie  within  the 
juriidietion^  ths  truiteee  had  a  power  of  sale  with  the 
eoneent  of  the  tenant  for  life^  the  proceeds  to  le  invetted 
in  the  purehaee  of  land.  A  power  of  appointing  new 
truiteee  woe  vteted  in  the  ewrviving  or  continuing  truiteee 
or  the  hein  or  aeeigne  of  the  la$t  surviving  or  eon-' 
tinning  truitee. 

The  last  surviving  trustee  died  in  1874  without  making 
any  devise  of  truet  estates.  His  heir  had  not  been  heard 
of  for  ten  years. 

All  the  cestui  que  trusta  tsere  and  had  for  many  years 
been  resident  out  of  the  iurisdietion,  and  knew  no  one 
within  the  jurisdiction  out  A.  who  would  consent  to 
become  trustee.  A.  had  for  many  years  managed  tJiC 
estate  and  received  the  rents  as  agent  at  a  commission  of 
five  per  cent,  on  the  annual  rental,  and  declined  to  be 
appointed  trustee  except  at  the  same  rate  of  remunera' 
tion.  Two  of  the  proposed  new  trustees,  B.  and  C,  were 
resident  out  of  the  jurisdidion. 

On  the  application  of  all  the  cestui  que  trusta,  some  of 
whom  were  infants,  and  of  A,,  B.,  and  C,  Stirling,  J. 
(remarking  that,  if  all  the  trustees  should  be  resident  out 
of  the  jurisdidion,  tJ^ey  might  exercise  their  power  of 
sale  and  remove  the  whole  trust  estate  out  of  the  juris- 
didion), appointed  A.,  B,,  and  C.  to  be  trustees,  A.  to 
manage  the  estate  at  a  conwniesion  of  five  per  cent,  on  the 
annual  rental,  and  B.  and  G.  undertaking,  in  the  event 
of  A:s  death,  not  to  appoint  a  new  trustee  reMent  out  of 
the  jurisdiction  without  applying  to  the  court. 

Petition. 

By  an  indenture  of  settlement  dated  the  10th  of 
February,  1840,  certain  real  estate,  situate  in  the 
county  of  Cardigan,  was  assured  to  the  use  of  John 
Bethell  and  8.  B.  Freeman  upon  trust  to  pay  the  income 
to  Mary  Freeman  during  her  life  for  her  separate  use 
without  power  of  antidpation,  and  after  her  death  to 
pay  the  income  to  Joshua  Freeman  during  his  life,  and 
after  the  death  of  the  suivivor  to  hold  the  said  txuit 
premises  upon  trust  for  the  children  of  Mary  Freeman  as 
she  should  by  deed  or  will  appoint,  and  in  default  of 
and  subject  to  any  snoh  appointment  in  trust  for  all  and 
every  the  child  and  children  of  Mary  Freeman,  who,  being 
a  son  or  sons,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  should  attain  that 
age  or  marry,  in  equal  shares  as  tenanta  in  common, 
and  if  there  should  be  no  such  child  upon  such  trusta  as 
Mary  Freeman  should  appoint,  with  an  ultimate  trust 
for  Mary  Freeman,  her  heirs  and  assigns,  for  ever.  The 
settlement  conferred  upon  the  trustees  a  power  of  sale 
with  the  consent  of  Joshua  Freeman  and  Mary  Freeman, 
the  proceeds  of  such  sale  to  be  invested  in  the  pur- 
chase of  land ;  and  it  wa^  thereby  provided  that  if  the 
trustees,  or  eitiier  of  them,  or  any  future  trustees,  should 
die  or  desire  to  be  discharged  from,  or  refuse  or  become 
incapable  to  act  in  the  trusta  thereof,  it  should  be  law* 
f nl  for  the  then  surviving  or  continuing  trustee,  or  (if 
by  any  accident  it  should  become  neoeesary)  the  heirs  or 
assigns  of  the  last  surviving  or  contbiuing  trustee  by 
deed  to  appoint  any  other  person  or  persons  to  be  a 
trustee  or  trustees  in  the  place  of  the  trustee  or 
trustees  so  dying  or  desiring  to  be  discharged  or 
refusing  or  becoming  incapable  to  act  as  aforesaid. 

(a*)  Beported  by  0.  Hbbbbrt  Bbowk,  Esq.»  Barrister-at« 
Law. 
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John  Bethell,  one  of  the  trustees,  died  in  1867.  S.  B. 
Freeman,  the  other  trustee,  died  in  1874,  leafing  his 
son,  Gkorge  Freeman,  his  heir-at-law.  S.  B.  Freeman's 
will  contained  no  de? ise  of  trust  estates. 

Oeorge  Freeman  had  not  been  board  of  for  ten  years, 
and  oonld  not  be  fonnd.  When  last  heard  of  he  was 
ont  of  the  jurisdiction. 

There  were  six  children  of  Mary  Freeman  who 
attained  the  age  of  twenty- one  years  or  married.  No 
appointment  to  any  child  had  been  made  in  exercise  of 
the  power  in  that  behalf  contained  in  the  settlement. 

Joshua  Freeman  and  Mary  Freeman  had,  fince  the 
year  1840,  and  for  many  years  prior  thereto,  resided, 
and  all  the  cestui  que  trusiB  resided,  in  Ganada  or  the 
T7nited  States. 

This  was  a  petition  presented  by  all  the  cestui  que 
truitBt  including  two  infant  co-beiresses-at-law  of  one  of 
the  children  of  Mary  Freeman,  and  by  the  proposed  new 
trustees,  for  the  appointment  of  Duff,  Lazier,  and 
Lloyd,  as  trustees  of  the  settlement,  and  for  a  Testing 
order.  The  petition  asked  that  the  new  trustees  might 
be  authorized  to  pay  to  Lloyd,  so  long  as  he  should 
manage  and  collect  the  rents  of  the  real  estate  comprised 
in  the  settlement,  a  commission  at  the  rate  of  five  per 
cent,  on  the  annual  rents. 

Duff  and  Lazier  were  resident  out  of  the  jurisdiction. 
The  ces^ttt  que  truata  knew  of  no  one  within  the  jurisdiC' 
tion  but  Lloyd  who  would  undertake  the  duties  of 
trustee.  Lloyd  had,  for  many  years,  collected  the  rents 
as  agent,  at  a  commission  of  fife  per  cent.,  and  declined 
to  accept  the  olfice  of  trustee  except  upon  the  terms  of 
his  continuing  to  rsoeife  such  commission. 

FarweUf  for  the  petitioners.  —  Formerly  the  court 
would  not  appoint  persons  resident  out  of  the  jurisdic- 
tion to  be  trustees,  but  for  many  years  this  has,  under 
special  circumstances,  been  done  :  In  re  OuiberVe 
Truats,  16  Jur.  852  ;  In  re  Long's  Settlement,  17  W.  R. 
218;  In  re  Smith's  Truata,  20  W.  R.  695 ;  In  re  HilVa 
Trusta,  W.  N.,  1874,  p.  228 ;  In  re  Drewes  Settlement 
Trusts,  W.  N.,  1876,  p.  168 ;  In  re  Cunard-s  Trusts,  27 
W.  R.  52  ;  In  re  Liddiard,  28  W.  R.  574, 14  Gb.  D.  310  ; 
Lewtp  on  Trusts,  8th  ed.,  p.  662.  [^tiblino,  J.,  re- 
marked that  if  all  the  trustees  should  be  resident  out  o( 
the  jurisdiction  they  might  exercise  their  power  of  sale 
and  remofe  the  whole  trust  estate  out  of  the  jurisdic- 
tion.] As  to  Lloyd,  he  is  the  only  person  within  the 
jurisdiction  known  to  the  benefloiaries  who  will  become 
trustee.  He  has  for  many  years  receif ed  the  rents  at  a 
commission,  and  if  not  appointed  as  trustee  at  a  like 
commission  he  will  continue  to  receife  it  as  agent.  A 
trustee  dealing  with  the  court  is  at  liberty,  before  ac- 
cepting the  trust,  to  stipulate  for  any  remuneration 
which  the  court  may  choose  to  gife  him :  Lewiu  on 
Trusts,  8th  ed.,  p.  632  ;  MarahaU  f.  BoUoway,  2  Swan. 
432.  All  the  beneficiaries  who  are  sui  juris  wish  for 
his  appointment  on  the  terms  proposed. 

Stiblxno,  J.,  made  an  order  appointing  Duff,  Lazier, 
and  Lloyd  trustees,  subject  to  the  production  of  a  satis- 
factory affldaf  it  by  Lloyd  as  to  the  nature  of  the  pro- 
petty  and  of  his  duties  in  the  management  of  it,  buff 
and  Lozier  undertaking  by  their  counsel  that  in  the 
event  of  the  death  of  Lloyd  they  would  not  appoint  as  a 
new  trustee  any  person  resident  out  of  the  jurisdiction 
without  applying  to  the  court. 

Solicitor  for  the  petitioners,  j^.  Bomer. 


Ghan.  Dlf.    1  v^,  * 

Kekewicb,  J.  j  ^^'"  ^• 

Ukion  Bakk  op  London  v.  Munster.  (a.) 

Specific  performance  —  Auction  —  Bidding  —  Wani  of 
bona  fides  on  part  of  bidder. 

At  an  auction  for  the  aale  ofaome  mortgaged  property 
sold  by  order  of  f  As  court,  a  person,  acting  in  the  ifderei 
of  the  mortgagor,  and  who  had  no  intention  of  purchaa- 
ing  the  property,  and  no  means  of  doing  ao  if  it  toers 
sold  to  him,  hid  for  it,  and  ran  up  the  price  conaiderably 
above  the  reserve,  toTien  it  waa  knocked  down  to  the 
defendant.  The  plaintiff  a,  the  mortgageea,  who  had  the 
condtict  of  the  sale,  had  no  knowledge  of  this  diahoneat 
bidding,  and  were  not  party  to  it  in  any  way. 

Held,  that  the  vendora  could  enforce  the  contract. 

Trial  of  action. 

J.  J.  £.  Mayall  equitably  mortgaged  to  the  plaintUEs, 
the  Union  Bank  of  London,  some  property  situated  at 
Lancing,  in  Sussex,  known  as  the  Stork's  Nest.  Aa 
action  to  enforoe  their  security  was  commenced  by  the 
plsintiffs  in  the  Ghancery  Difision,  and  by  an  order 
made  therein  the  property  was  ordered  to  be  sold  by 
public  auction  or  private  contract,  the  plaintiffd  to  hafo 
the  conduct  of  the  sale.  The  property  was  put  up  for 
sale  in  fife  lots  on  June  11, 1886,  subject  to  oonditiona 
which  included  one  that  the  sale  was  subject  to  a  reserf  e 
price  and  that  the  fendors  resenred  the  right  to  bid  up 
to  such  resenre  price  for  each  lot  by  themself  es  or  their 
agent  The  reaerre  price  fixed  for  lot  1  was  £2,850. 
The  biddings  commenced  at  a  price  considerably  Mow 
the  reserre  price  and  ef  entually  the  defendant,  Henijr 
Munster,  made  a  bid  of  £2,270  for  the  property. 

After  this  rev eral  biddings  were  made  by  one  Brown, 
who  had  no  intention  whatever  of  buying,  and  no  meana 
of  purchasiag  the  property  even  if  it  were  koocked  down 
to  him.  Lot  1  was  knocked  down  to  the  purchaser,  the 
defendant,  for  £2,610,  and  he  paid  a  deposit,  and  signed 
the  usual  contract,  but  he  refused  to  complete 
on  the  ground  that  the  bidd  made  by  Brown  after  the 
reserf  e  price  waa  reached  were  not  bond  fide  bids,  but 
made  solely  with  a  riew  of  improperly  and  fraudulently 
running  up  or  increasing  the  pHoe,  and  that  Brown  had 
been  employed  to  run  up  the  Diddioss  in  the  interest  of 
the  owner  of  the  equity  of  redemption  in  the  property. 
The  defendant  waa  willing  to  pay  £2,270,  the  flcst 
bidding  made  by  him  after  the  reaerf  e  price  had  beeD 
reached,  and  counter-claimed  for  confcyance  to  him  «t 
that  price. 

Lemon,  lor  the  plaintiffs. 

OaunUdf  for  defendant.— The  sale  was  tot  the  benefit 
of  the  mortgagees  as  well  as  the  mortgagor,  so  that  thejr 
profited  by  the  fraud  of  the  stranger.  In  section  699  of 
Fry  on  Specific  Performance,  2nd  edition,  p.  318,  tho 
following  passage  occurs :  '*  Will  the  fraudulent  act  of 
a  mere  stranger,  to  which  the  plaintiff  waa  neither  party 
nor  prify,  deprife  him  of  his  right  to  enforce  tha 
performance  of  a  contract  P  The  question  has  never,  it 
is  beliefed,  been  judicially  answered.  But  upon  tho 
general  equitable  principle  that  no  person,  though 
innocent,  can  derive  a  benefit  from  the  fraud  of  another, 
the  contract,  if  resting  absolutely  in  fieri,  could  not  be 
enforced."  That  applies  here ;  the  bidding  by  Brown 
waa  fraudulent,  and  the  whole  contract  is  therefore 
tainted,  and  cannot  be  enforoed. 

Ebkbwich,  J.,  after  stating  the  facts,  said  it  had  been 
contended  for  the  defendant  that  the  plaintiffs,  the 
bank,  were  not  the  sole  vendors,  but  were  in  fact  traa- 
tees  for  other  people,  amongst  others  the  owner  of  the 
equity  of  redemption.    No  doubt  they  were  trustees,  bat 

(a.)  Beported  by  J.  W.  G^io,  Esq.,  Barrister*at*LAw» 
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tkj  were  alao  sole  vendora,  and  possaeied  all  the  righli 

of  Tendon.    The  owner  of  the  equity  of  redemption  had 

n  JBtereet  in  the  parehase-moaey  to  this  extent,  that 

be  iotrrest  was  that  the  fall  Tslae  should  be  obtained 

kt  the  property,  and  the  bidding  without  any  intention 

of  psrofaaaing  oould  not  be  Justified.      But  it  had  not 

teen  suggested  tiiat  the  Tenders  had  any  priflty  with 

tfce  dishonest^.     Did  the  existenoe  of  it  on  the  part  of 

third  parties  enable  the  defendant  to  refuse  to  perforin 

Us  eontiset.    If  it  could  be  said  that  a  Tender  was 

Uable  for  dishoneat  bids  a  purehaser  might  also  be  bound 

to  beware  of  them   in  an  auction  room,      k  passage 

had  been  dted   from  the  well-known   book  of   Lord 

JTostiee  Fry  on    Specific    Performance.      Many  wsrn- 

ings  had   been    uttered    against    treating   text-books 

wifttea    by   eminent    judges     as    <;iiasV-]udicial,    and 

Ziofd  Jostice  Fry  himself,  in  the  preface  to  the  work 

in  question,   said  this:    <* There  is  one  notion  often 

axpiuescJ  with  regard  to  works  written  or  refised  by 

antiion  on  the  bench  which  seems  to  me  in  part  at  least 

emneoos,  the  notion,  I  mean«  that  they  possess  a  qwui" 

jndicisl  anthofity.  It  Is  hardly  enough  remembered  how 

dlfleient  are  the  cireomstinoes  under  which  a  book  is 

written  and  a  judgment  pronounced,  or  how  much  the 

wdglht  and  Talne  of  the  latter  are  due  to  the  discussions 

at  tha  bar  which  precede  the  judgment."    That  remark 

s^fUsd'hcTe,  dnce,  if  it  were  endeaToured  to  apply  the 

patsiiga  quoted  from  Lord  Justice  Fry's  work,  conns 0I 

would  be  asked  what  he  meant  by  **  fraudulent  act/' 

Bat  it  was  not  neeeisary  to  express  an  opinion  on  the 

passsge  sinoe  the  frandolent  act  of  a  mere  stranger 

■Bs^  to  pT&fent  the  court  from  granting  the  vendor 

ipeefile  perfonnanos,   be  something  more  than  a  die- 

Iwnest  bid  on  the  part  of  such  stranger  in  an  auotion 

moo. 

A  case  might  exist  In  which  the  owner  of  a  house  next 
door  to  one  which  was  being  sold  by  auction  might  run 
up  the  bidding  in  order  possibly  to  enhance  the  price  to 
he  obtained  for  hie  own  if  he  should  afterwards  sell  it. 
The  morality  of  anch  conduct  might  be  questionable, 
hot  the  act  would  not  be  of  that  fraudulent  character 
which  would  giTo  the  purchaser  a  right  of  relief  against 
the  Tendor.  Under  these  circumstances  the  Tendors 
nen  entitled  to  speolflc  performance,  and  the  connter- 
dmn  nait  be  diaodssed,  with  costs. 

BoUdtoEsfor  the  plaintiffs,  CampheU,  Beeve$,  A  Hooper. 

Solicitor  for  the  defendant,  W,  Brewer, 
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rafaimly  —  2Vttj(fs  and  cestui  que  trust — Shares — 
for  indemnity  he/ore  eal^Distringai'^Dii' 


June  30. 


JL  oad  B.  agreed  that  the  income  of  monev  invested 
iaOor.yotn^  names  in  eharee  in  a  company ,  oul  in  fact 
i  hy  A,f  should  go  to  A,  for  her  lifCy  and  after^ 
i  to  £.  /or  his  life^  and  the  principal  then  to 
'  fWffits  as  A,  should  hy  tnU  appoint, 
ifddj  sa  failure  of  swh   appointment,   after    the 
dmrmn^Usn  of  the  life  estates,  that  there  was  a  result- 
9  trmd  eftho  principal  in  favour  of  A, 
A  iasMy  survived  A,,  and  the  oompany  having  gone 
■fe  hqmidaUon^  B*s  executor,  being  liable  in  the  wind- 
^  ajp,  siisd  AJs  exeeutors  for  an  indemnity  before  any 
cbO  had  been  made  on  him, 

MM,  thai  the  plaintiff  was  entiUed  to  t?is  indemnity, 
A  UgaUs  of  shares  in  a  oompany  who  puts  a  distringas 

(«.)  Bapotted  by  B,  H.  BaAmi,  Esq.,  BarrlBter*ftt-Law. 


on  those  sTuxres  does  not  thereby  irrevocably  declare  his 
acceptance  of  them,  so  as  to  be  estopped  from  subsequently 
disclaiming  tliem. 

Trial  of  action. 

This  was  an  action  by  the  legal  personal  representft- 
tife  of  Dr.  Edward  Thomas  Roe  against  the  legal 
personal  representati?es  and  the  residuary  legatee  of 
Miss  Hannah  Hughes,  claiming  to  be  indemnified  against 
all  liability  in  respect  of  sixteen  shares  in  the  Orients! 
Bank  Corporation. 

By  an  agreement  of  Desember  26,  1863,  between 
Miss  Hughes  and  Dr«  Roe  in  pursuance  of  a  prenous 
arrangement  between  them  to  the  same  effect,  it  was 
agreed  that  the  iaTestment  of  her  money  in  the 
Oriental  Bank  Corporation  and  in  East  India  debentures 
in  their  joint  names  shall  go  and  be  according,  to  their 
originsl  intention  (namely)  the  interest  or  income  to  her 
for  her  life,  and  afterwards  to  him  for  his  life,  and  the 
principal  then  to  go  to  such  charities  as  she  by  her  will 
or  codioil  should  direct. 

In  1864  Miss  Hughes  and  Dr.  Roe  executed  a  deed  poll 
releasing  each  other  from  all  claims  except  under  the 
abo?e  agreement. 

Miss  Hughes,  who  died  on  the  26th  of  March,  1878. 
by  her  will  directed  that  her  shares,  moneys,  or  funds 
invested  in  the  Oriental  Bank  Corporation  and  in  Esst 
India  Railway  Debentures  in  the  joint  names  of  herself 
and  Dr.  Roe  should,  subject  to  his  life  interest,  be 
deemed  as  gi?en  and  bequeathed,  and  she  theraby  gave 
and  bequeathed  the  same  (free  from  legacy  duty)  to 
seven  charitable  institutions  mentioned  In  her  will,  of 
which  the  British  and  Foreign  Bible  Society  was  one. 

Dr.  Boo  died  in  September,  1884.  On  May  16  in  the 
same  year  an  order  had  been  made  by  Cfaitty,  J.,  for 
the  winding  up  of  the  Oriental  Bank  Corporation,  and 
the  charitable  institutions  disclaimed  the  gift  of  the 
shares.  It  appeared,  however,  that  In  the  year  1878 
the  solioitora  of  the  British  and  Foreign  Bible  Society, 
having  made  the  necessary  affidavit,  had  caused  a  dis- 
tringas to  be  placed  on  the  Oriental  Bank  shares  and 
East  India  Railway  Debentures,  and  that  it  had  never 
been  removed.  A  dlstriogas  had  also  been  placed  on  the 
same  shares  and  debentures  by  the  executor  of  Miss 
Hughes. 

The  liability  on  the  sixteen  shares  was  £400,  being 
£25  per  share,  and  the  East  India  debentures  were 
insufficient  in  value  to  answer  that  sum,  the  whole  of 
which,  it  was  stated,  would  be  required  by  the  liqui- 
dator. 

In  ipril,  1885,  the  liquidator  informed  the  plahitiff 
that  be  would  be  placed  on  the  list  of  contribntories  as 
executor  of  the  survivor  of  the  joint  shareholders.  The 
plaintifE  claimed  to  be  indemnified  by  Miss  Hughes's 
representatives  against  all  calls  and  liabilities  in  respect 
of  the  bank  shares. 

Warmington,  Q.C,  and  Hull,  for  the  plaintiff.— This 
case  is  covered  by  Balsh  v.  Hyam,  2  P.  Wms.  453,  and 
Jervis  v.  IVolferstan,  L.  R.  18  Eq.  18,  22  W.  R.  Dig.  251, 
The  defendants  are,  as  regards  the  Oriental  Bank  shares, 
cestui  que  trusts  of  the  plaintiff,  and  we  prove  the 
liability  on  the  shares.  Miss  Hughes  wss  absolute 
owner  of  them  subject  to  the  life  estates,  nor  was  her 
ownership  (in  the  result)  divested  by  her  will  at  her 
death,  becauae  the  charities  disolaimed  the  shares.  The 
Bible  Society  are  not  estopped  from  disclaiming  by 
their  distringas,  which  was  merely  a  precautionary 
messure. 

B,  B.  Bogers,  for  the  defendants.— In  order  to  succeed 
the  plaintiff  must  at  least  make  out,  first,  that  Miss 
Hughes  wss  a  cestui  que  trust  as  to  the  shares,  and, 
secondly,  that  there  is  some  liability  on  them.  Neither 
point  has  been  made  out.  Miss  Hughes  had,  under  the 
agreement,  no  beneficial  interest  beyond  her  life  estate. 
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but  merely  a  power  to  appoint  to  charities,  and,  Iberf- 
fore,  in  tbe  defAult  or  failure  of  appointmeDt,  vbicb 
happened,  the  ultimate  interest  in  tbe  shares,  being  un- 
dippoeed  of,  became  tbe  property  of  Dr.  Roe  as  the  eur- 
Tivor  of  the  Joint  owners  and  as  the  lega]  owner  on  the 
company's  register  of  shareholders.  Moreover,  in 
FrdHT  ▼.  Murdoch,  6  App.  Gas.  855,  Lord  Blackburn 
expressed  an  opinion  (p.  872)  that  Jessel,  M.B.,  in 
JervtB  T.  Wol/entan,  L.  B.  18  Eq.,  at  p.  24,  had  stated  too 
broadly  tbe  rnle  as  to  the  liability  of  a  cestui  que  truti  to 
personally  indemnify  a  tiustee  who  baa  accepted  tbe 
trust  at  his  request.  Furthermore,  Mfss  Hughes 
released  her  interest  (if  she  ever  bad  any)  by  tbe  deed 
poll  of  1864.  The  Bible  Society  were  estopped  from 
disclaiming  tbe  shares  by  their  distringas  affidarit, 
which  must  be  treated  as  an  acceptance  by  them  of  the 
shares. 

Eexbwioh,  J. — I  think  the  plaintiff  is  entitled  to 
succeed.  It  f  eems  that  there  had  been  accounts  between 
Miss  Hughes  and  her  medical  attendant  Dr.  Boe,  into 
the  history  of  which  I  do  not  think  it  necessary  to  go, 
but  ultimately  an  arrangement  waa  come  to  between 
them  as  to  other  matters  apparently,  but  especially  as  to 
certain  East  India  Bailway  Debenture  Stock,  and  shares 
in  the  Oriental  Bank  Oorporation,  which  stood  in  the 
joint  names  of  Dr.  Boe  and  Miss  Hughes.  Tbis  arrange- 
ment was  subEcquently  embodied  in  a  written  agreement 
which  is  as  follows  : — [His  lordship  read  tbe  agreement 
of  December,  1868.]  Upon  this  agreement  the  question 
arises  what  ia  to  happen  after  both  the  parties  to  the 
agreement  are  dead,  without  the  power  of  appointment 
baying  been  exercised — in  other  words — what  is  the 
ultimate  trust  f  To  my  mind,  looking  at  the  agreement 
alone  by  the  light  of  the  previous  transactions,  there  is 
no  doubt  whatcTer  that  Dr.  Boe  estopped  himself  from 
making  any  claim  to  that  money.  It  is  admitted  to  have 
bten  Miss  Hughes's  money,  but  was  inTested  by  him,  and 
certain  trusts  were  declared  of  it.  It  would  ne?6r  be 
held  under  such  circumstances  that  tbe  beneficial  interest 
could  be  controlled  by  tbe  legal  interest.  Wbiobever 
surrifed  would  be  a  trustee  for  tbe  purposea  of  that 
instrument,  and  so  far  as  that  inatmment  failed  to  declare 
how  the  money  was  to  be  applied  ultimately,  I  hold  there 
was  a  resulting  trust  in  favour  of  the  lady  who  supplied 
the  money. 

About  tbe  same  time  or  shortly  afterwards  a  release 
was  executed  which  seems  to  me  to  oonfirm  my  view. 
Neither  Dr.  Boe  nor  Miss  Hughes  would  be  entitled 
under  the  agreement  to  any  ultimate  interest  in  tbe 
funds  therein  referred  to,  aa  it  does  not  deal  with  such 
ultimate  interest,  but  the  release  recites  all  the  transactions 
between  them,  and  settles  tbem  on  tbe  terms  of  the  agree- 
ment. Therefore,  for  Dr.  Boe  now  to  oome  and  say  "  tbe 
money  is  standing  in  my  name  and  belongs  to  me  subject 
to  your  life  interest"  would  be  to  open  up  one  of  the 
very  questions  settled  by  the  two  documents.  The 
release  was  intended  to  settle  by  way  of  general  release 
the  several  accoimts  and  pecuniary  transactions  therein 
redted,  but  would  not  prevent  Misa  Hughes  claiming 
the  money  dealt  with  by  the  agreement.  I  hold  that 
this  money  belonged  to  Miss  Hughes,  and  was  invested 
in  tbe  Joint  names  for  her  benefit  as  well  as  Dr.  Bee's, 
and  the  question  is  whether  his  estate  is  entitled  to  be 
indemnified.  Unfoitunately  the  Oriental  Bank  shares 
have  turned  out  valueless.  Dr.  Bee,  or  rather  the 
plaintiff  as  his  personal  representative,  will  be  placed  on 
tbe  list  of  oontributoties  and  will  be  liable  to  pay  some 
money.  It  is  said  that  even  if  he  ia  called  upon  to  pay 
h»  will  not  be  entitled  to  an  indemnity,  and, 
seeondly,  that  the  right  to  an  indemnity  cannot  at  any 
rate  exist  before  be  is  called  upon.  As  to  the  first 
pointy  I  believe  I  am  entitled,  and  therefore 
bmind  to  aceepfe  in  the  bioadeet  sense  the  rule  laid 
dofWtt    bjp    JeMel»    1LB.»    ia   Jtrvii    t.    WcHferOati, 


L.   B.  18  Eq.,  at  p.  24,    on    which   Lcrd  Bladkbum 
merely  remarked  that  perhaps  it  was  too  broadly  stated* 
Lord  Blackburn  himself  states  the  lule  in  terms  on 
wbioh  I  can,  for  the  present  purpose,  rely  equally  well. 
He  says,  in  Frtuer  v,  Murdoch,   6  App.  Cas.,  at  p. 
572  : — '<  Ko  doubt  anyone   who    requests  another    to 
incur  a  liability  which  would  otherwise  have  fallen  on 
himself  is,  in  general,  bound,  at  law  as  well  as  in  equity, 
to  indemni^  him."    There  is  no  doubt  that  Dr.  Boe 
accepted  these  shares,  on  which  there  was  a  liability,  at 
the  request  of  Miss  Hughes,  and  the  liability  has  faUen 
on  his  estate  in  consequence.    I  think,  therefore,  that 
his  executor  ought  to  be  indemnified  by  Miss  Hugiiea'a 
estate.    But  then  it  is  said  secondly,  that  this  action  ia 
brought  too  soon.    As  to  that  the  evidence  shows  that  it 
is  being  attempted  to  settle  Dr.  Hobbs  on  the  list  aa  the 
executor  of  Dr.  Boe,  and  that  tbe  liability  wiU  be   en- 
forced, which    distinguishes  the    case    from   that    of 
HugJies^EdUett    t.    Indian     Mammoth     Gold    Minea 
Co.,   31  W.   B.  285,  22  Oh.   D.   561,   wbioh  I    may 
accordingly   pass     by     without    further     remark.      J 
hold   that    the    particular  case  is   aimed   at  and    hit 
by  tbe   decision    of  Giffard,  V.O.,    in    Wooldridge  ▼. 
NorHs,  15  W.  B.  966,  L.   B.   6  Eq.  410,  though   no 
doubt  the  passage  he  quotes  applies  to  a  surety  more 
than  to  a  cestui  que  trust.    A  man  who  accepts   any 
liability,  and  is,  therefore,  entitled  to  be  indemnified,  ia 
entitled,  directly  the  cloud,  however  small,  appears,    to 
go  to  the  man  who  made  the  request,  and  say,  "  Do  you 
acknowledge  my  right  to  be  indemnified  f "  and,  unless 
the  right  is  acknowledged,  he  is  entitled  to  oome  to  thia 
court  for  a  declaration  of  his  right  to  be  freed  from  lia- 
bility.   Tbis    is  the  very  case.     An    action  has  been 
commenced,  and  the  liability  is  denied  at  the  bar. 

There  is  one  other  point— an  interesting  one — the 
disttingas.  Miss  Hughes  exercised  her  power  of  appoint- 
ment over  the  fund  by  will  by  leaving  it  among 
seven  charities,  but  there  is  nothing  to  show  that  any  of 
these,  except  the  British  and  Foreign  Bible  Sodetj,  did 
anything  with  reference  to  this  particular  fund.  They 
executed  a  disclaimer,  the  shares  being  damnosa 
hcereditas,  and  I  think  they  were  quite  at  liberty  to  do 
so,  and  I  hold  that  disclaimer  good,  and  that  it  removes 
tbem  from  the  field  in  any  case.  But  as  regards  tbe 
British  and  Foreign  Bible  Society,  their  solicitor,  knowing 
tbe  trust  fund  was  in  the  hands  of  a  sole  truatee, 
thought  the  charity  ought  to  be  protected,  and  there- 
fore, either  acting  under  a  general  resolution,  or  doing 
what  he  would  have  advised  a  meeting  of  the  govemon 
to  do,  he  put  a  distringas  on  the  Oriental  Bank  ahana. 
Even  treating  the  case  as  if  he  had  had  ezpieaa 
authority,  which  he  had  not,  what  does  it  amount  to  f 
Tbe  distringas  is  put  on  under  rules  which  are  of  very 
recent  origin. 

His  lordship  proceeded  to  discuss  tbe  history  of  the 
rules  now  in  force  in  relation  to  the  putting  on  of  a 
distiingas,  and  the  mode  of  procedure,  and  concluded 
as  follows : — ^The  object  is  that  anyone  who  thinks  he 
has  a  claim  to  a  fund,  standing  in  the  name  of  truateee, 
or  may  have  an  interest  in  it,  may  stop  it  while  he 
makes  enquiries  or  takes  proceedings,  not  bemg  cettein 
whether  he  is  entitled  or  not.  The  distringas  does  not 
operate  as  an  injunction.  If  anyone  wishes  to  tranafer 
the  fund  notice  .has  to  be  given  to  the  man  who  pnt 
on  the  distringas,  and  then,  if  he  doea  nothing  within 
a  limited  time,  the  distringas  ceases. 

If  I  were  to  hold  that  a  man,  by  swearing  be  believed  he 
had  an  interest  in  a  fund,  did  what  committed  hioi  to 
an  acceptance  and  amounted  to  an  election  so  aa  to 
estop  him  from  subsequently  denying  the  fact,  the  oon- 
seqnenees  might,  in  some  oases,  be  terrible,  and  I 
certainly  will  not  be  the  first  to  hold  that  a  mere 
affidavit,  made  because  a  soUdtor  believes  a  man  ia 
beneficially  interested  in  some  bank  shares,  amoimts  to 
aa  aooeptanoe  of  tboae  ahaiee  so  as  to  estop  bia  Ifeoin 
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nhnqantly  diaelaiiniiig.  I  give  the  plaiatifl  the 
nfcf  be  uikB  by  way  of  indemnity.  Uader  the  cir- 
eautmoee  it  will  not,  I  think,  be  neoeaaary  to  do  more 

tbtt  dedare  the  right  to  an  indemnity. 
I  didaxe  that  Miae  Hughes's  estate  is  liable  to  in* 

imeiiy  Dr.  Boe's  estate  in  respect  of  the  Oriental  Bank 

alana  formerly  atanding  in  his  name. 

SdUdton,  Jame«  Bohinson;  Bowerman, 


Q.  K  DfT.  Maniaty  and  Oharles,  J  J.)  Oct.  28. 

Ujn>EKHAT  V.  Bead,  (a.) 

JtfM^off— ^utoauen^    lease  by  mortgagor '■^N'otice    to 
in  pot§e§uon  by  mortgagee — Evidence  of  new 


Thsnorigoigor  of  property  leased  itto  B.  in  March,  1886, 

wHkaut  noUee  of  the  mortgage.     B,  paid  to  the  mortgagor 

one  fMorfer'a  reni  up  to  June,     On  t?ie  7th  of  JtUy  the 

mortgageu  served  a  notice  on  B.  to  pay  t?iem  rent  due 

from  that  date  uniU  further  notice.     On  the  10th  of 

SepCem&cr  B.  received  notice  of  a  transfer  of  the  mort- 

QOge.     No  one  applied  to  B,  for  the  rent  due  on  the  29^^ 

of  Seplember.     la  Tkcember  the  plaintiff  obtained  judg^ 

ment  /or  a  ddC  das  fo  him  from  the  mortgagor,  and 

teas   appointed  reoeiver  of  all   rents  tJien   due  to  the 

motigagor  wOkQut  pnjudice   to    prior    incumbrances, 

NUke  of  his    appointment  was  sent  to  B,       On    the 

fStk  of  Jasuary,  1887,  B,  paid  the  two  quarters*  rent 

dtie^  iothe  2Sth  of  December,  1886,  to  the  assignees 

sf  the  moH^ige.     Upon  a  summons  at  cJiambers  by  the 

receiver  for  the  remt,  the  judge  ordered  the  quarter's  rent 

1^  to  the  29C4  of  September  to  be  paid  to  him, 

Eddf  that  the  proper  inference  to  be  drawn  from  the 

Ksmimd  of  B.  was  that  a  new  tenancy  from  year  to 

fear  had  been  created  hettveen  him  and  the  mortgagees 

JfVA  ike  date  of  the  notice  served  on  him  by  the  mort~ 

fsjeet  oa  the  7th  of  July,  1886,  and  that  the  receiver  had 

as  right  to  daim  the  rent  due  for  either  quarter  since 

<teca  (per  Mania^,  J.)*  whether  a  fudge  at  chambers 
has  ftmer  is  make  such  an  order  as  was  made  in  this 
case.  * 

hppesi  tram  an  order  of  PoUook,  B.,  at  chambers, 
oxdaiag  tbep^msnt  of  one  quarter's  rent  to  a  receiver. 
Tho  facts  of  the  caae  were  as  follows : — 
Xha  defaodant  Bead  mortgaged  certain  property  in 
September,  1885.  On  the  11th  of  March,  1886,  Bead 
kt  the  property  to  one  Butler,  as  tenant,  who  had  no 
kaovledge  of  the  mortgage.  Butler  paid  to  Bead  the 
faartaa^a  xent  dne  in  June. 

Qa  tbo  7th  of  Jnly  Butler  received  notice  from  the 
■nfffgaflnsa  ttiat  the  rent  due  from  thdt  date  was  to  be 
fiiA  t»  theai.    On  the  lOtb  of  September  Butler  receiTod 
witeef  a  txBDflfar  of  the  mortgage. 
^<Ik  the  14th  of  December  an  order  was  made  by  Field, 
^^foiating  the  plaintifE  as  '*  receiver  of  rents  then 
te  la  Bead,    without   prejudioe    to    prior    incum- 
^■■■a."    Kotiee  of  this  order  was  sent  to  Butler. 
OattalSthof  January,  1887,  ButUr  paid  the  half- 
year's  mat  then  due  to  the  asaigneea  of  the  mortgagees. 
Uptm  anftesricm  to  Pollock,  B.,  at  chambers,  the  judge 
otdmrud  the  qoarter'a  rent  due  at  Michaelmas,  1886,  to 
he  pmid  to  the  receiver. 
Agvinst  this  order  Butler  now  appealed. 

Ovre,  lor  the  tenant,  Butler»-^A  freah  tenancy  was 
»twaen  the  tenant  and  the  mortgagees  from  the 
» eff  the  aotiee  given  by  the  mortgagees  in  July,  1886  : 


0>-)  Bepofffted  by  SpxircBa  L*  Holland,  Esq.,  BarriatcT- 
«t-LaWi 


Evans  ▼  Elliot,  9  A.  &E.342;  Waddilove  ▼.  Burnett, 
2  BIng.  N.  O.  538  ;  Hickman  ▼.  Machin,  4  H.  ft  K.  716, 
7  W.  B.  0.  L.  Dig.  57;  Moss  t.  QaUimore,  1  Sm.  L.  C, 
9th  ed.,  604.  Batler  paid  the  rent  due  to  a  person  in 
a  position  to  receive  it,  baring  the  title  to  possession 
during  the  period  for  which  payment  was  made.  The 
receiver  took  no  action  to  recover  the  rent  aubseqnent 
to  the  notice  of  hia  appointment. 

Powell,  for  the  receiver.— Butler  ahould  have  paid  the 
previous  quarter's  rent  to  the  receiver  after  receiving  the 
notice  of  hIa  appointment :  Woodfall  on  Landlord  and 
Tenant,  11th  ed«,  49.  There  notice  by  the  mortgagees 
has  been  held  to  be  inauf&oient.  Attornment  by  the 
tenant  ia  necessary  to  create  a  new  tenancy :  Brown  ▼• 
storey,  1  M.  &  G.  117;  Ward  v.  Carter,  35  Beav.,  per 
Lord  Bomilly,  at  p.  176.  The  teoeiver,  as  an  officer  of  the 
court,  can  apply  for  a  summons  for  money  due  without 
an  action;  and  the  judge  at  chambers  can  decide  the 
whole  isaue  of  law  and  fact  iuTolved  aa  if  sitting  in 
court. 

Qore  replied. 

Manibtt,  J.— This  is  an  appeal  from  an  order  of 
Pollock,  B.,  ordering  £18  78.  6d.,  whioh  was  one  quar- 
ter's rent  due  from  Mr.  Batler  at  Micbaelmaa,  1886, 
to  be  paid  to  the  plaintifE  aa  receiver  of  the  defend- 
ant's property.  Butler,  the  tenant,  now  appeals  to  us, 
on  the  ground  that  he  was,  from  July,  1886,  a  tenant  to 
the  mortgagees  of  the  defendant's  property,  and  not  to 
the  defendant,  his  original  lessor,  und  that  conse- 
quently, having  paid  his  rent  to  them,  there  is  no  rent 
due  from  him  to  the  plaintiff  as  receiver  of  the  defend- 
ant's eatate.  The  facts  in  the  case  are  simple.  There  is 
no  doubt  that  Bead,  the  defendant,  mortgaged  his 
property  in  February,  1886.  In  March,  after  thia  mort- 
gage, he  let  the  property  in  question  to  Butler,  the 
present  appellant,  at  a  rent  of  £73  10s.,  payable  quar- 
teily.  Butler  was  not  aware  of  the  mortgage.  Subse- 
quently an  action  is  brought  by  the  present  plsdntifP, 
Underhay,  against  Bead.  Judgment  ia  obtained  by 
Underhay,  and  a  sort  of  equitable  execution  is  further 
obtained  through  his  being  appointed  to  act  as  a  receiver 
on  the  13th  of  December,  1886.  The  only  point  is 
whether  or  not  the  plaintiff,  as  such  receiver,  had  a 
right  to  the  rent  due  from  Butler  at  Christmas,  1886. 
Butler  had  paid  his  rent  to  the  defendant  in  June.  He 
had  not  paid  hit  rent  in  September,  apparently  because 
he  waa  not  called  upon  to  do  so  either  by  the  defendant 
or  anyone  else.  Nothing,  in  fact,  took  place  aa  to  the 
September  rent.  Butler  continued  in  possession.  In 
July,  1886,  however,  he  had  received  notice  from  the 
mortgagees  that  the  rent  accrning  due  from  that  time 
would  be  payable  to  them,  and  that  he  waa  not  to  pay  it 
to  anyone  else  than  themselves.  It  does  not  appear  that 
either  party  demanded  any  payment  of  the  first  quarter 

'  subsequent  to  this  notice,  but  in  September  notice  was 
given  to  Butler  of  the  transfer  of  the  mortgage.  This, 
however,  haa  no  material  bearing  on  the  question 
whether,  in  Jnly,  1886,  from  the  date  of  the  notice,  a 
new  tenancy  commenced  between  Butler  and  the  mort- 
gagees. On  the  13th  of  December  the  order  appointed 
the  plaintiff  a  receiver  "  for  all  rents  due  and  to  become 

)  due  "  to  the  defendant  as  landlord.  Now  the  receiver 
can  have  been  placed  in  no  better  position  than  the 
defendant  himaelf.  That  cannot  be  disputed.  The 
question  is  whether  the  defendant  had  or  had  not  a  right 
at  that  time  to  the  payment  of  this  rent  P  This  case 
differs  much  from  any  case  cited,  because,  in  January, 
1887,  the  defendant  paid  the  half-year'a  rent  duo  to 
the  aasignees  of  the  first  mortgagees.  No  rent  was  paid 
by  bim  after  July,  1886,  when  he  received  the  notice  of 
the  mortgage,  to  anybody  but  to  these  assignees  in 
January,  1887.  What  is  the  proper  inference  to  be 
drawn  from  such  facts  f    Is  it  not  that  Butler  assented 
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High  Ooubt. 


to  the  notice  gifen  bim  in  July — t.e.,  that  he  assented 
to  become  tenant  to  the  mortgagees  from  that  date 
not,  I  should  say,  under  the  terms  of  the  original  lease* 
but  as  their  tenant  from  year  to  year.  That  would  be 
for  the  Jury  to  say.  I  take  it  that  a  Judge  at  chambers 
would  draw  the  same  ioferenoe.  Upon  that  the  cafe  of 
Broum  T.  Storey  is  almost  concluBive.  It  is  there  laid 
down  to  be  the  proper  inference  that  where,  after  notice, 
the  tenant  agreed  to  abide  by  such  notice,  he  does 
thereby  become  the  tenant  of  the  mortgagees  from  year 
to  year. 

It  is  said  that  the  case  of  Evan9  ▼.  EUioi  lays  down 
that  notice  only  is  insufficient — that  is  to  say,  that  the 
party  in  possession  cannot  be  compelled  to    become 
tenant  to  the  mortgagees  by  merely  receiring  notice. 
That  is  CO  ;  and  no  doubt  f  ome  passages  in  the  judg- 
ments in  that  case  seem  to  go  further  aud  to  support  the 
present  plaintiffs  view ;  but  they  do  not  do  so  really, 
for  the  facts*  here  differ  from  those  in  that  case.     More- 
over, Brown  ▼.  Storey  comes  subsequently  to  Evana  r. 
Elliot,  and    clearly  says    that    it    is    a    question    of 
fact  for  a  Jury  whether  such  tenancy  has  been  created 
in  the  absence  of  any  express  assent,  but  that  the 
tenant's  conduct  after  such  notice  has  been  received  is 
to  be  considered  as  evidence,  and  if  bis  conduct  towards 
the  mortgagees  has  been  that  of  a  tenant,  the  proper 
inference  to  be  drawn,  and  the  one  which  the  Jury  may 
and  ought  to  draw,  is  that  a  new  tenancy  has  been 
croated  from  the  date  of    the  notice.      Indeed,  one 
Judge — Chief  Justice  Tindal— in  the  later  case,  goes  so 
far  as  to  say  that  the  fact  of  the  receipt  of  the  notice 
alone  may  be  sufficient  evidence  from  which  to  draw 
that  inference,  and  his  whole  Judgment  is  a  very  strong 
decision  in  favour  of  the  view  which  I  tike  of  this  case, 
for  he  says  :  "  I  agree  that  the  relation  of  landlord  and 
tenant  oaui^ot  be  created  without  the  consent  of  both 
parties ; "  and,  after  showing  the  evidence  of  consent 
by  the  mortgagees,  he  continues  :  <*  The  plaintiff — i.e., 
the  tenant— receives  a  notice  from  the  parties  in  whom 
was  the  legal  interest.    If  he  remained  in  possession 
without  repudiating  the  notice  he  seems  to  have  been  in 
possession  under  the  old  terms.    It  is  not  clear  that, 
upon  issue  Joined  upon  the  replication,  it  was  necessary 
to  show  an  attornment  by  the  tenant.    It  would  seem 
that  no  distinct  act  of  assent  need  have  been  proved." 
Butler  here  might  have  been  ejected  by  the  mortgagees 
had  he  paid  no  attention  to  the  terms  of  their  notice  by 
not  complying  with  the  payment  of  the  rent  to  them. 
He  remsins  in  possession  ;  and  that  also  is  some  evidence 
that  he  assented  to  become  their  tenant.    As  Bosanquet, 
J.,  puts  it,  in  Broum  v.  Storey,  **  It  is  ssid  that  it  ought 
to  have  been  left  to  the  Jury  whether  the  plabitifl 
assented  to  a  new  tenancy.    It  is  clear  that  there  can 
be  no  demise  without  an  assent  by  both  parties.    But  if 
it  had  been  wished  to  raise  the  point  of  want  of  assent, 
that  should  have  been  suggested  to  the  learned  Judge. 
If  it  had  been,  the  Jury  cotdd  have  found  but  one  way." 
Doubtless,  cases  are  not  argued  at  chambers  quite  as 
they  are  in  open  court,  but  such  an  inference  as  that  a 
new  tenancy  was  created  was  a  question  of  fact  for  a 
Jury,  had  there  been  a  Jury,  and  if  it  has  been  held  to 
be  a  correct  inference,  the  Judge  or  Jury  ought  to  draw 
auoh  inference  upon  such  facts — namely,  that  the  tenant, 
Butler,  was  tenant  to  the  mortgagees — and,  it  so,  the 
order  here  made  was  wrong.      Whether  a  Judge  at 
chambers  has  any  power  to  make  such  an  order  as  that 
made  here  need  not  now  be  settled  by  us,  but  I  should 
very  much  like  to  hear  such  a  question  argued. 

Ohablbs,  J. — I  am  of  the  same  opinion.  The  ques- 
tion of  whether  or  not  there  was  a  new  tenancy  is  one  of 
fact  What  was  the  ttatua  of  the  tenant  on  Michaelmas 
Day,  1886  P  The  facts  have  been  so  fully  detailed  by  my 
Ittother  Manisty  that  I  need  only  say  that  the  proper 
oo&olntion  was  that  Bntlez  bad  become  a  tenant  of  the 


mortgagees  and  had  ceased  to  be  a  tenant  of  the 
defendant's  from  the  date  of  the  notice  to  which  he 
assented. 

Appeal  allowed,  and  order  of  Pollock,  B,,  diiehargod. 

Solicitors  for  the  appellant  Butler,  P(  acock  ik  Ooddard, 
for  Trevannion,  Curtis,  A  Ridley,  Bournemouth. 

Solicitor  for  the  receiver,  A.  H.  Crowther. 


Q.  B.  Div.  (Lord  Coleridge,  C. J.,  I  t        i  i^ 

and  Denman,  J.)  f  ^^^^  ^^• 

South     Staffosbshibb    Watebwouks    Co.    v. 
Stoitb.  (a.) 

Juitiee  of  the  peace — Practici'^Speeial  case — Summary 
Juriedidion  Act,  1879  (42  A  43  Vict,  c  49),  s.  33 — 
Summary  Jurisdiction  Bales,  1886,  r.  18. 

A  court  of  summary  jurisdiction  has  no  power  to  etaie 
a  special  case  under  section  33  of  42  <b  43  Vict,  c  49 
unlesa  an  application  h<u  been  made  to  tJie  court  in 
writing,  and  unless  a  copy  of  such  application  hcu  leen 
left  with  t?ie  cltrk  of  the  court  within  seven  days  of  ike 
date  of  the  proceeding  to  he  gufstioned  according  to  rule 
18  of  the  Summary  Jurisdiction  Rules,  1886. 

Case  fetsted  by  Justices  of  the  county  of  Stafford 
under  the  Summary  Juiisdiction  Act,  1879  (48  ft  43 
Vict.  c.  49),  s.  33. 

The  respondent  contended  that  the  Justioes  had  no 
power  to  state  a  case  on  the  ground  that  no  proper  ap- 
plication had  been  made. 

It  appeared  that  at  the  hesring  an  oral  appIioaHon  for 
a  case  had  been  made  on  behalf  of  the  appellants,  which 
was  granted  by  the  Justices.  Ko  application  was  made 
in  writing,  and  a  written  notice  of  appeal  was  served  on 
the  clerk  to  the  Justices  by  the  appellants  within  aeven 
days  from  the  oral  application. 

Hugo  Young,  for  the  respondent.— Two  prooossea  are 
prescribed  by  rule  18  of  the  Summary  Jurisdicticni 
Rules,  1886,  for  the  purpose  of  getting  a  case  stated — 
viz.,  an  application  in  writing  to  the  Justices  and  the 
leaving  of  a  copy  of  the  application  with  the  clerk  to  the 
Justices.  The  right  to  have  a  case  stated  dependa  aheo- 
Intely  upon  these  formalities  being  observad.  Ex  parU 
Curtis,  26  W.  R.  210,  3  Q.  B.  D.  13,  shows  the  neoetsity 
of  strict  compliance  with  the  rules. 

WtUs,  for  the  appellants.— Section  33,  sub*  section  1, 
of  the  Sumokary  Jurisdiction  Act  gives  an  aggrieved  per- 
son an  absolute  right  to  apply  for  a  case  stated.  Sab- 
section  2  and  rule  18  are  mere  directions  as  to  piooedare, 
and  cannot  be  held  to  limit  the  absolute  right  cresited  by 
tub-section  1,  The  oral  application  to  the  Joatloea  hav- 
ing been  successful,  another  application  beoame  anper- 
fluous.  Besides,  rule  18  was  substantially  oonspljed 
with  by  service  of  the  notice  of  appeal. 

Lord  CoLBBinoB,  CJ. — Our  decision  on  this  prellminav j 
objection  must  be  in  favour  of  the  respondent.  What- 
ever be  its  merits,  we  cannot  entertain  the  appeal 
because  the  statutory  conditions  have  not  been  complied 
with.  The  Summary  Jurisdiction  Act,  1879,  whioh 
creates  the  appeal,  expressly  states  that  the  appUoatloa 
shall  be  made  and  the  case  stated  according  to  the  rales 
under  the  Act.  Rule  18  of  the  Summary  Juriadictioa 
Rules,  1886,  directs  in  the  plainest  manner  that  an  ap* 
plication  to  a  couxt  of  summary  Jurisdiction  to  atate  a 
special  case  shall  be  made  in  writing  and  a  oopy  left 
with  the  clerk  of  the  court.  To  hold  that  this  rale  haa 
been  complied  with  by  an  oral  application  and  the  notice 

(a.)  Reported  by  Cioxl  Chipmav ,  Esq.,  Barrlster-at-Law. 
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BnaOoTTBT. 

Hakpeb  v.  Davis. — Wilsok  v.  Glomop. 

High  Coubt. 

ef  appeal  voold  be  to  ereata  a  new  fnle,  and  oannot  be 
toe. 

Dbdias,  J.»  eoncimed. 

AfpmL  diamiuedm 

Solidtonfbrthe  appellanti,  Burton^  Teatei,  ffari,  Jk 
JMon,  for  Johnson,  Barclay,  Johmon,  A  Rogers^  Bir- 


6o&icntK»EB  lor  the    respondents,    WWdm,   Blyth,    A 
DMtm,  to  Wright,  Bon,  A  Hollim,  Oldbary. 


0.  B.  Dfr.  (Day  and  WIUb,  JJ.)  June  14. 

Baxpkr  v.  Dayis.  (a.) 

Otmty  mmri — Payment  into  oourt  vHih  denial  of  2ta- 
'    hhly    Comnlp  CourU  Aol,  1846  (9  A  10  Vid.  e.  95), 
&  «S— Coitnfy  Cowri  Mule$,  1886,  ord.  4,  rr.  11,  12  ; 
ani.  51,  r.  3T. 

)F2arc  a  de/endani  in  a  county  court  action  paid 
mottey  into  court,  hut  $tated  at  the  soms  time  in  a 
mmtufmndnm  addreotoed  to  the  registrar  that  the  pay- 
ment woe  made  "  without  prejudice  to  the  defendant* $ 
di/eaoe  to  ihU  adion,  and  while  denying  the  plaintiff^e 
eovae  of  aOwnT 

It  was  hdd  by  I>aj  and  Wills,  JJ.,  that  the  payment 
into  court  looa  not  on  ttdmiteion  of  liability,  and  the 
defendant  was  entUUi  to  dispute  his  liahUity  at  the 


By  WSIm,  /.,  that,  apart  from  the  notice,  the  defendant 
was  eaiUled  to  pay  money  into  court  and  afterwards  to 
Hspnts  hie  UabUiiy  at  the  hearing,  according  to  the 
decision  m  Berdaa  v.  Greenwood,  26  W.  B.  902,  3  Ex.  D. 
S$l. 

Ibk  waa  aa  appeal  from  the  Birmingham  Oonnty 

Qonrt.    The  aetion  had  been  brought  for  trespass  to 

gsods.    The  defendant  paid  into  court  the  sum  of  £2 

mkh  2e.  ton    ooata,  stating    at  the  same  time   in  a 

addieased  to  the  registrar  that  the  paj- 

M  made  "  in  full  eatiefaction  of  the  plaintiif  s 

cause    of     action    without    prejudioe    to    the 

tTs  defence  to  this  action,  and  while  denying  the 

pliiiliff s  eanie  of  action."    The  registrar  sent  a  notice 

to  tiM  fbiatiff  in  due  form,  informing  him  that  the 

aflaej  hod  been  paid  in  satisfaction,  but  not  giving  him 

awjfiilbfawtkm  aa  to  the  other  terms  of  the  memorandum. 

Hm  eoantj  eoart  Judge  treated  the  payment  into  court 

aa  an  admionon  of  liability  on  the  ground  that  the 

OdobIj  Coorto  Acta  and  Buleo  oonteined  no  provision 

aathflriaing    the    payment   of    money  with    denial  of 

liability.    The  defendant  appealed. 

r.  W.  Chitty,  for  the  defendant.— Though  the  County 
GovrtBoleo  of  1886  contain  no  specific  provirion  for 
psfmsat  into  coart  with  denial  of  liability,  the  practice 
ia  the  High  Gonit,  since  the  decision  of  the  Oourt  of 
Affcal  in  Berdan  ▼.  Greenwood,  26  W.  R.  902,  3  Ex.  D. 
SSL,  10  a  ground  for  so  interpreting  theoe  rules  as  to 
■dead  thia  privilege  to  defendants  in  county  courts, 
tnm  thia  general  question  the  admission  was 
~  by  the  memorandum. 

Mays  Tomng,  tor  the  plaintiff. — Section  82  of  the 
CboolSr  Osarta  Act,  1846,  which  deals  with  payment 
iato  court,  impliedly  prohibits  it  with  denial  of  liability. 
T%o  rake  i»aed  under  section  82  since  the  Judicature 
AicCaw  the  County  Court  Bules,  1875,  ord.  12,  rr.  4  and  5, 
amd  tiie  Coonty  Court  Hules,  1886,  rr.  11  and  12,  are 
fWMd  on  the  aasnmptiou  that  it  would  have  been  ultrd 
eirva  to  iotroduee  the  n^w  practice  established  in  the 
H%h  Court  by  Berdan  v.  Greenwood  into  the  county 
enaata.      The   registrar   was  bound  to  administer  the 

(«.)  Beported  by  Cbcxl  Cbapkan,  Bsq.,  Barrister-at-Law. 


existing  rules  relating  to  payment  into  court,  and  uuder 
orders  51  and  27  had  no  power  to  recognise  any  forms  bat 
those  numbered  103  and  104,  which  make  no  reference 
to  denial  of  liability. 

Day.  J. — ^This  appeal  must  be  allowed.  If  the  con- 
ditional payment  into  court,  reserving  all  rights,  is  not 
permitted  by  the  practice  of  the  county  oourt i,  the 
registrar  wa9  bound  to  return  the  money  to  the  appel« 
lant.  There  has  been  no  admission  of  liability.  On  the 
more  general  question  I  express  no  opinion. 

Wills,  J.— There  has  been  clearly  no  admission  of 
liability  in  this  case,  so  the  appeal  must  be  allowed. 
But  the  question  as  to  county  oourt  practice  is  im« 
portent.  I  certainly  entei^n  the  opinion  that,  apart 
from  any  notice  to  the  registrar,  the  defendant  in  a 
county  court  action  has  the  right  which  was  defined  by 
the  Court  of  Appeal  in  Berdan  v.  Greenwood.  The 
existing  County  Court  Bules  of  1886,  rr.  11  and  12, 
seem  to  me  to  be  framed  in  obvious  oonformity  with  the 
rules  comprised  in  order  30  of  the  Bules  of  the  Suprecne 
Courts  1875,  on  which  Berdan  v.  Oreenioood  was  decided. 
At  any  rate,  they  resemble  these  lules  much  more  than 
they  do  those  substituted  in  1883.  I  think  the  county 
court  judges,  by  adhering  to  the  text  of  the  rules  on 
which  Berdan  v.  Greenwood  was  decided,  have  adopted 
that  decision  into  their  practice.  The  apparent  want  of 
machinery  ought  not,  in  my  opinion,  to  defeat  their 
intention,  and  in  this  case  the  defendant  would  have 
reserred  his  right  to  dispute  bis  liability  at  the  hearing, 
even  though  he  had  not  given  the  registrar  notice  at  the 
time  of  the  payment  of  the  money  into  court. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  East  A  Smith,  Birming- 
ham. 

Soliditora  for  the  defendant,  2*.  Needham,  for  B.  A  • 
Dale  A  Son,  Birmingham. 


Q.  B.  Dlv.  (Mathew  audi  a«»ii  a   »?.  lAa^  o 

Cave,  JJ.)  i  April4.  5;  May2. 

"WiLSoir  V,  GL08S0P.  (a.) 

Husband  and  wife '-'Necessaries  supplied  to  wife^- 
Liability  of  husband  for — Oonnitfanoe  by  husband  in 
adultery  of  wife — Oondonation. 

A  husband  is  liable  for  necessaries  supplied  to  his 
wife  after  he  had  turned  her  out  of  his  house  vnthout 
any  means  of  support  for  adultery  committed  teith  his 
connivance. 

The  claim  in  this  action,  which  was  tried  in  the 
ShefiQeld  County  Court  without  a  jury,  was  for  £40  for 
forty  weeks'  maintenance  of  the  wife  of  the  defendant. 

The  faots  were  shortly  these : — In  August,  1885,  the 
defendant  charged  his  wife  with  having  committed 
adultery  and  turned  her  out  of  doors  without  any  means 
of  support.  She,  thereupon,  went  home  to  her  mother, 
the  plaintiff,  who  supplied  her  with  board  and  lodging. 
The  defendant,  having  subsequently  petitioned  in  the 
Probate  and  Divorce  Division  for  a  dissolution  of  his 
marriage,  it  was  proved  at  the  trial  that  the  wife  had 
committed  adultery  ;  that  the  petitioner  had  not  con- 
doned the  adultery  committed  by  the  wife ;  but  that  the 
petitioner  had  connived  at  the  adultery  committed  by 
her ;  and  the  petition  was  thereupon  dismissed. 

In  the  county  court  the  defence  set  up  to  the  action 
was  the  wife's  adultery.  To  this  it  was  answered  that 
the  husband's  connivance  precluded  him  from  relying 
upon  that  defence. 

(a.)  Beported  by  Cboil  Chapkak,  Esq.,  Barrister-at-Law« 
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The  oonnty  oonrt  Jadge  gave  Judgment  for  the  de« 
fondant. 
The  plaintiff  appealed. 

Eerheri  Reed,  for  the  plaintiff. — ^The  reason  of  the 
rule  that  a  haeband  ii  not  Hable  for  goode  anpplied  to 
his  wife  after  she  has  committed  adaltery,  is  the  wrong 
suffered  bj  him.  Volenti  non  JU  injuria.  No  wrong  is 
done  to  a  man  who  eonnifes  at  his  own  dishonour. 

He  dted  Bohinton  t.  OcenM^  6  Mod.  171  ;  Govieir  ▼. 
Hancock,  6  T.  B.  608 ;  Norton  t.  Fazan^  1  B.  &  P. 
226 ;  Hunt  ▼•  De  Blaquierey  5  Bing.  550  ;  CuUey  ▼ . 
Charman^  29  W.  B.  803,  7  Q.  B.  D.  89. 

Mooreom,  Q.O.  {Cyril  Dodd  with  him),  for  the  de- 
fendant.— The  true  test  of  the  husband's  liability  is, 
Did  the  wife's  misconduct  operate  as  a  reTocation  of  her 
implied  authority  to  bind  him  for  necessaries  sapplted 
to  her  f  The  fact  that  he  was  a  parky  consenting  to  bis 
own  dishonour  is  quite  beside  the  point. 

He  cited  Manhy  r,  Scott,  1  Keble,  69,  80,  87,  206, 
837,  361,  383,  429,  441,  482,  1  Sid.  109,  1  Ley.  4  ; 
Cox  ▼.  Kitchen,  1  B.  &  P.  338  ;  Harris  ▼.  Morris,  4 
Esp.  41 ;  Mainwaring  ▼.  Leslie,  M.  A;  M.  18 ;  Drew  ▼. 
Drew,  1  Notes  of  Ewd.  0.  315;  Woodward  ▼.  Dowse, 
9  W.  B.  870,  10  0.  B.  N.  S.  722. 


Heed  replied. 


Our,  adv,  vult. 


May  2. — The  Judgment  of  the  Coubt  (Mathbw  and 
'Gays,  JJ.),  was  deli?ered  by 

Cats,  J.— 'This  was  an  appeal  from  a  Judgment  of  the 
connty  oonrt  of  Sheffield,  holding  that  a  husband  is  not 
liable  for  his  wife's  maintenance  after  her  adulteryt  al- 
'  though  he  was  guilty  of  connivance.  The  case  was 
argued  before  Matbew,  J.,  and  myself  on  April  4  and  5 
last,  and  I  have  now  to  dellTcr  the  Judgment  of  the 
conrt. 

For  the  purposes  of  this  case  it  mnst  be  taken  that 
the  wife  committed  adnltery  with  the  conniTance  of  her 
husband,  that  the  husband  subsequently  turned  her  out 
of  doors,  that  she  had  no  means  of  support,  and*  that 
the  plaintiff  supplied  her  with  necessaries,  and  broaght 
this  action  against  the  husband  to  reooTer  the  sum  s6 
expended. 

It  is  nndoubted  law,  that,  if  a  husband  without  any 
justifiable  cause  tarns  away  his  wife,  he  is  bound  by 
any  contract  she  may  make  for  necessaries  suitable  to 
her  degree  and  estate:  per  Bayley,  J.,  Montague  ▼. 
Benedict,  3  B.  &  C.  631,  635.  We  can  nowhere  find 
any  statement  of  what  is  Jastiflable  cause  in  point  of 
law  for  tumiog  a  wife  out  of  doors.  According  to  the 
earlier  authorities  adultery  is  not  such  a  cause. 
Thus  in  Bobinson  ▼•  Oosnold  an  opinion  expressed 
by  Bolt,  O.J.,  at  Nisi  Priua  is  given  in  the 
following  terms  :  '*  Let  the  woman  be  ever  so  vicious, 
yet  while  she  will  cohabit  with  her  husband  he  is  bonnd 
to  piovide  necessaries  for  her  and  is  liable  to  the  actions 
of  (uoh  persons  as  furnish  her  with  them;  for  bis 
bargain  was  to  take  her  for  better  for  worse.  In  like 
manner  it  is,  if  the  husband  turns  his  wife  away  for  her 
wickedness,  be  remains  still  cbargeable  for  her  necesearies. 
'  But  if  the  wife  leave  ber  husband,  they  that  trust  her 
after  it  is  notorious  that  she  has  left  him  do  it  at  their 
peril,  and  shall  not  thereupon  charge  the  husband."  So 
again  in  Manly  v.  Scott,  Bsc.  Abr.  Baron  &  Feme  (H.) 
Bale,  G.  B.,  says :  "  Also,  if  the  wife  cohabits  with  her 
husband,  and  is  ever  to  lewd,  he  shall  be  liable  for  ber 
maintenance  ;  for  he  took  ber  for  better  for  worse  ;  so, 
if  be  runs  away  from  ber,  or  turns  her  away,  or  forces 
her  by  cruelty  or  ill-usege  to  go  away  from  him.'' 
Again,  in  Hunt  v.  De  Blaquiere,  5  Biog.,  at  p.  557,  Best, 
O.J.,  says  :  "  If  a  man  turns  his  wife  out  of  doors  it  has 
been  said  by  Judge  after  Judge  that  he  sends  her  forth 
with   an   implied    credit  for  necessaries.    This  is   the 


general  law ;  and  the  defendant  is  liable  under  it,  nnleai 
the  obligation  oast  on  him  by  turning  his  wife  oat  Ik 
discharged  by  something  sabsequent."  But  howerei 
this  may  be,  it  is  at  all  events  admitted  that  a  hustand 
has  no  right  to  turn  his  wife  out  of  doors  under  elioiun- 
stanoea  that  would  not  disentitle  her  to  ancoeod  in  an 
action  for  restitution  of  conjugal  rights. 

Mr.  Moorsom,  in  his  able  argument,  cited  Drew  ▼. 
Dreti;  as  deciding  that  the  adultery  of  the  wife  is  a  bar 
to  a  suit  by  her  for  restitution  of  conjugal  rigbti,  eren 
though  the  husband  has  connived  at  her  adultery.  But 
when  the  case  is  looked  into  it  will  be  found  that  it  does 
not  really  decide  that  point.  The  suit  was  originally  one 
for  restitution  of  conjugal  rights.  By  way  of  bar  to  this 
suit  the  husband  pleaded  that  bis  wife  had  committed 
adultery,  and  prayed  for  a  decree  on  that  ground.  The 
cause  then  reeolved  itself  into  a  suit  of  that  nature,  in 
answer  to  which  the  wife  alleged  in  bar-^firtt,  that  the 
husband  had  himself  committed  adultery;  aeoondly, 
that  he  had  connived  at  her  adultery.  These  matters,  it 
will  be  seen,  were  pleaded  in  reply  to  the  husband 'a  ploa 
in  bar  to  the  claim  for  restitution,  and  the  question 
whether  connivance  is  an  answer  to  a  plea 
of  adultery  in  such  a  suit  was  neither  decided  nor 
argued.  There  are,  however*  two  oases  in  which, 
although  not  decided,  the  i>oint  was  discussed.  The 
first  is  Seaver  v.  Seaver^  2  Sw.  and  Tr.,  App.  H.,  665, 
decided  in  the  Consistorial  Court  in  Dublin  in  1846. 
This  was  an  action  by  the  wife  against  the  husband  for 
restitution  of  conjugal  rights.  The  husband  pleaded 
adultery  of  the  wife  in  bar ;  to  which  she  replied  the 
adultery  of  the  husband,  and  it  was  held  by  the 
Consistorial  Conrt,  and  after  irards,  on  appeal,  in  the 
Court  of  Delegates,  that  the  replication  was  good. 

It  seems  clear  that  by  the  canon  law  an  adnlterona 
wife  was  entitled  to  a  restitution  of  eoojugal  righta  if 
the  husband  had  himself  committed  adultery  or  had 
connived  at  or  had  condoned  his  vrif e*8  adultery ;  and 
the  question  in  Beaver  ▼.  Beaver  was  whether  this  bad 
become  the  law  of  England  in  its  whole  extent.    After 
considering  the  authoritiea  the  learned   judge  of  the 
Consistorial  Court  arrived  at  the  oondusion  thai  by  our 
law  condonation  or  connivance  would  prevent  a  huaband 
from  relying  on  his  wife'a  adnltery  so  condoned  or  con- 
nived at  as  a  bar  to  her  suit  for  restitution. 

The  same  point  came  before  the  Conrt  for  Dlvoroe  and 
Matrimonial  Causes  in  1858,  in  a  auit  of  Hope  t.  Hope^  6 
W.  B.  585, 1  Sw.  is  Tr.  94,  where,  however*  the  learned 
Judge  Ordinary  came  to  a  different  oonclnaion  from  that  at 
which  the  Irish  courts  had  arrived  on  the  subject  of  mntoal 
adultery.  On  the  subject  of  connivance  and  oondona- 
tion  the  learned  judge  expressed  the  following  wiewa : — 
**  By  connivance  in  this  (a  passage  cited  from  Oagh ton's 
Ordo  Judidorium)  and  other  passages,  I  take  it  that  Uu 
party  is  supposed  so  to  oonnive  as  to  give  a  willing  onn- 
sent  to  the  act,  although  not  an  accessory  before  th< 
fact.  In  such  a  case  it  is  consistent  with  reaaon  to  aa; 
that  the  paity  £o  consenting  shall  not  be  allowed  to  tab 
advantage  of  the  guilt  contracted  by  doing  the  act  con 
sented  to.  So,  as  to  condonation,  it  is  reasonable  to  aa 
that  an  offence  which  has  been  blotted  out  hj  lor^ivi 
ness  shall  not  afterwards  be  made  the  subject-matter  < 
accusation.  But  the  same  observation  is  not  atiictly  a| 
pllcable  to  a  case  of  compensation  by  mutual  guilt.  Bol 
break  the  sacred  obligation  into  which  they  have  enteretS 
neither  instigates  or  consents  to,  neither  pardone  tl 
•  offence  of  the  other.  And  although  it  may  not  be  eon 
petent  to  either  to  obtain  the  assistance  of  a  court  1 
punish  the  offence  committed,  it  by  no  means  follows  1 
a  reasonable  consequence  that  each  shall  be  boaud  1 
treat  the  other  as  an  Innocent  party."  Thia  view  tl 
learned  judge  lupported  (amongst  other  authorilie 
by  a  reference  to  Qovitr  v.  Hancock,  and  Bi 
V.  Flintan,  1  B.  ft  Ad.  227.  In  the  former  of  the 
cases  it  was  held  that  a  husband  was  not  bound  to  auf 
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p^bis  wife  where  he  had  turned  her  oat  of  doors  and 

itehad  alterwaide  committed  adultery.    In  the  aeoood 

ItM  held  that  a  man  waa  not  liable  to  a  peoaltj  nader 

$  Geo.  A,  e.  83,  ••  3,   for  refadng  to  maintain  his  wife, 

vho  had  oommitted  adnltery  and  then  rolantarily  left 

Urn. 

Mi,  Mooraom  zeliad  eomewhat  on  the  former  case,  on 

the  giioand  that  if   adultery,  accompanied  by  any  gross 

^«oiidiiet«  ^d  not    compensate  the  wife's  adultery, 

eonnivaiioo,  vhleh  waa  only  another  form  of  misconduct, 

tbookld.  be  e^oally  powerless.    But,  as  we  have  seeo, 

CceaaweU,  J.Oi,  in    Hope  ▼.    Sops,  drew  a  distiuotion 

be^veeo  mdlaal  guilt,  which  he  held  not  to  be  oompen- 

oatloa,  and  flumirance,  which  he  admitted  would  entitle 

an  adsItaroBs  wtf e  to  sue  for  restitution  of  conjugal 

lights.      Moreorer,  in  Govier  t.  Eanoack,    the    wife, 

wfai^  ske  was  tamed  ont  of  doors,  had  authority  to 

plfid^  hsr  hnaband'a  credit ;  and  if,  having  that  re« 

acQiee,  she  ne^ertbeleas  committed  adultery,  she  placed 

haaeit  in  a  similar  poiiUon  to  a  woman  who  leaves  her 

hasbtnd's    honae    with  an  adulterer.      In  Harris    ▼. 

JfofTM  it  was  held  by  Lord  Kenyoc,  C.J.,  that  if  a 

hnsba&d  coodonea  hia  wife's  adultery  and  takes  her  back 

into  hia  honae,  and  afterwards  turns  her  out  of  doors,  he 

w  liahLe  for  n^ssaries  famished  to  her.     This  is  in  ac- 

CQvdaaoa  with  the  Jodgment  of  the  Irish  court  and  the 

o|fa»on  ct  CkesaweU,  J.O.     And  if  a  husband  is  liable  to 

^na&yAm&n  a  wilc  whose  adultoTy  he  has    condoned,  it 

seeoks  to  be  equally  jnst  that  he  should  be  liable  for 

neoessaiiea  sopplied  to  hia  wife,  whose  adultery  he  has 

conaifBd  at.    In  the  one  case  he  has  forgiven  the  wrong 

done  iiUD,  in  the  other  he  consented  to  it ;  and  the  maxim 

Vaknii  non  fit  injwHa  applies.     The  appeal   must  be 

allowed,  and  jodgment  entered  for  the  plaiutifiC  for  £40, 

with  costs  here  and  below. 

Jwiigmmdf^r  l/le  jXainiiff. 

SolSdton  for  the  plaintiil,  Minter  A  MorriB,  for  Par' 
ker  4  BraH/ord,  Sheffield. 

Solidloa  for  tiie  defendant,  Clegg  A  8on^  Sheffield. 


^^-  ^-^^^  ^^^- }  May  2.  3 ;  June  29. 

BOSTIKB  V.    AXTOBmn^-GENEEAL.    (<l.) 

LegiiiBmaf—Aoce99 — PoiMilUy  of  eohabitdtion — Pre^ 
Bmmp&m  of  legUimaey — RehuUing  evidence. 

The  pretumpiion  in  favour  of  the  legitimacy  of  a  child 
lam  m  wedloek  may  he  negatived  by  evidence^  hut  $uch 
midmee  nntst  he  strong ^  distinct^  eatief actor y,  and  con- 


Motion  to  eater  judgment  for  the  plaintiff,  or,  iu  the 
ifcaiiUie^  for  a  new  trial  in  an  action  for  a  declaration 
Alsgitimaey  hrooght  by  Arthur  Bolle  Bosvile,  an  infant, 
IfCbidon  Arthur  Willis,  his  next  friend.  The  petition 
f^sd  for  a  declaration  that  the  infant  was  the  legiti- 
Mi  soa  of  Mr.  Thomas  Bolle  Bosvile,  and  the  aotlon 
v« tried  before  Hannen,  P.,  and  a  special  jury  ou 
Mnaiy  28  and  March  2,  when  the  jury  found  a  verdict 
i^ffHBBtthe  petitioner. 

MlTB.  Bosvile  married  E.  M.  J.  WiUis  on  June  14, 
iM1»  aid  a  dangfater,  Nelly  Marion,  was  born  in  June, 
-MS,  On  Jnne  30,  .1884,  Mrs.  Bosvile  eloped  from  her 
hasbead'e  bonae  irith  A.  W.  Graven,  and  she  and  her 
hneband  had  never  cohabited  since ;  they  had,  how- 
Cfcr,  oocopled  the  aame  bedroom  up  to  the  day  of  the 
dopeoaent.  On  April  8, 1885,  Mrs.  Bosvile  gave  birth 
to  the  infant  petitioner.    Mr.  Bosvile  instituted  a  suit 

(a.)  Reported  by  J.  Qbhabd  Laino,  E^q.,  Barri6t<3r-!it- 
Law. 


for  the  dissolution  of  his  marriage  on  the  ground  of  his 
wife's  adultery  with  A.  W.  Graven,  and  a  decree 
absolute  was  pronounced  on  February  16,  1886. 

Mr.  Bosvile,  Nelly  Marion,  the  infant  daughter  of  the 
marriage,  and  Mrs.  Bosvile  were  all  cited  to  see  the 
present  prooeediogj,  and  appeared. 

At  the  trial  Mrs.  Bosvile's  m%id  gave  evidence  that  ou 
June  29,  the  day  before  Mrs.  Bosvile  left  her  husband, 
she  was  at  the  commencement  of  her  monthly  period. 
Dr.  Barnes,  Br.  Priestley,  and  others  gave  evidence  as  to 
the  period  of  gestation,  and  two  letters  written  by  Mrs. 
Bosvile  to  her  husband  at  periods  after  her  elopement 
were  put  in.  In  a  letter  written  in  March,  1885,  after 
Mr.  Graven  had  left  her,  there  was  a  strong  appeal 
to  her  husband  tot  forgiveness  and  maintenanee. 
''  Surely,"  she  said,  **you  will  not  let  me  starve  for  the 
sake  of  the  child  I  bore  you.  She  U  the  one  liuk  of  t  he 
past  and  all  that  is  left  of  our  married  life." 

Hannen,  P.,  iu  summing  np  the  case  to  the  jury  on 
the  points  of  Uw,  dir acted  them  as  follows  : — *^  Now  it  is 
to  be  remembered  that  in  any  case  of  this  kind  the  law 
prescribes  this  presumption  in  the  outset,  that  any  child 
born  of  a  married  woman  is  to  be  deemed  to  be  the 
offspring  of  her  husband  unless  the  contrary  be  shown. 
Tbat  is,  the  onu$  of  proof  rests  upon  those  who  assert 
that  the  child  bom  in  wedlock  is  not  the  legitimate 
offspring  of  the  two  married  people. 

''At  one  time  the  law  of  England  went  very  far  in  sup- 
port of  that  presumption,  and  did  not  allow  a  child  born 
of  married  people  to  be  declared  illegitimate  unless  it  was 
proved  to  be  imposcible  that  the  husband  should  have  had 
access  to  the  wife.  Even  to  so  great  an  extreme  did  the  law 
go,  that  for  many  years — ^hundreds  of  years  I  may  say — 
it  was  the  law  that  it  must  be  shown  that  the  man  was 
not  in  the  kingdom ;  otherwise,  if  he  was  in  the  kingdom, 
it  was  to  be  presumed  that  the  child  of  his  wife  was 
begotten  by  him. 

'*  But  that  is  not  the  law  now.  The  law  has  gradually 
relaxed  those  stringent  rules,  and  now  a  case  of  this 
kind  is  to  be  determined  by  a  jury  like  any  other 
question  of  fact ;  and  it  is  for  the  jury  to  say  whether, 
upon  the  whole  of  the  eridence  given  on  behalf  of  those 
who  assert  the  Illegitimacy  of  the  child,  the  conviction 
has  been  brought  home  to  their  minds  that  the  husband 
was  not  the  father  of  the  child. 

"  Well,  there  is  still  another  presumption  of  law  which 
must  be  called  to  your  attention  before  we  proceed  to 
deal  with  the  particular  facts  of  this  case,  and  that  is 
that  if  a  husband  and  wife  sleep  together,  and  there  be 
no  other  facts  in  the  case,  then  it  is  to  be  presumed  that 
sexual  intercourse  takes  place  between  them, audit  it 
were  proved  to  demonstration  that  at  a  time  when  the 
husband  was  sleeping  with  his  wife  she  was  carrying  on 
an  adulterous  intercourse  with  some  other  man,  so  that 
it  would  be  possible  that  the  child  should  be  the  child 
of  either  the  husband  or  the  paramour,  still  the  pre- 
sumption is  that  it  is  the  child  of  the  husband.  You 
will  bear  in  mind,  I  say,  that  is  where  there  is  nothing 
else  in  the  case." 

And  he  concluded  his  summing  up  as  follows : — 

"  Now,  gentlemen,  I  have  gone  through  the  several 
facts  of  the  cafe,  and  the  question  wbioh  I  leave  to  you 
is  this :  whether  you  are  convinced  by  the  evidence  in 
the  case  that  this  child  was  not  the  child  of  Mr.  Bosvile  ? 
and  my  concluding  words  to  you  shall  be  borrowed  from 
the  judgment  of  a  very  great  judge — Lord  Lyndhurst 
— who  has  dealt  with  that  particular  case  of  which 
I  have  mentioned  to  you  some  of  the  salient  points. 
In  the  case  of  Morri$  v.  Davies,  5  CI.  &  F.  163,  after 
stating  his  view  that  the  conduct  of  the  parties  must  be 
taken  into  consideration  for  the  purpose  of  repelling  the 
inference  of  law  arising  from  the  relation  of  husband 
and  wife,  he  used  this  language,  which  I  commend  to 
your  attention :  '  My  lordd,  this,  then,  is  the  view  I 
have  always  taken  of  the  law  connected  with  this  sub- 
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Ject ;  at  the  same  time,  as  I  before  expreued  and  I  now 
feel,  that  presumption  of  law — wbioh  is  that  a  child  bom 
in  wedlock  is  the  ohOd  of  the  husband — ^that  presump- 
tion of  law  is  not  lightly  to  be  repelled.  It  is  not  to  be 
broken  in  upon  or  shaken  by  a  mere  balance  cf  proba- 
bilitj ;  the  evidence  for  the  purpose  of  repelling  it  must 
be  strong,  distinct,  satisfactory,  and  oonclnsiTe.'  It  will 
be  for  you  to  say  wbejEher  this  CTidence  does  establish  to 
your  mind  conclusively,  not  by  way  of  conjecture,  but 
by  way  of  conviction,  that  the  child  was  not  begotten 
by  the  husband." 

The  jury  found  that  the  infant,  Arthur  BoUe  Bosvile, 
was  not  the  son  of  Mr.  Thomas  Bolle  Bosvile. 

May  2  and  3. — OuUy^  Q.O,,  and  Bam,  for  the 
petitioner.— In  this  case,  as  the  husband  and  wife  slept 
together  on  the  night  of  June  29,  there  is  an  irresistible 
presumption  that  the  child  is  legitimate.  If  intercourse 
was  possible  that  is  sufficient  to  raiae  the  presumption. 
To  repel  it  impotenoy  or  impossibility  of  access  must  be 
proved. 

Sir  G.  BuMeU,  Q.G,,  Inderivick,  Q.C.,  and  0.  A. 
MiddUhn,  contrd.^^That  the  presumption  suggested  is 
not  irrebuttable  is  admitted,  as  impotancy  may  be  shown 
to  rebut  it,  and,  if  one  class  of  evidence  is  admissible,  why 
not  anothev  f  The  Jury  were  properly  directad  in  this 
case,  and  the  verdict  was  a  reasonable  one. 

Oore^  for  the  Attorney- General. 

The  following  cases  were  cited : — Legge  v.  Edmonds^ 
4  W.  B.  71 ;  Head  v.  Head,  1  Sim.  &  Bt.  138,  T.  &  B. 
150 ;  Morris  t.  Davies,  5  01.  &  F.  163  ;  Bury  v. 
PhiUpoi,  2  My.  ft  K  349 ;  Plowf  v.  Boisey,  10  W.  B. 
332 ;  Ayleaford  Peerage  eate,  11  App.  Gas.  1,  34  W.  B.* 
Dig.  74;  ileta.  Introduction  to  Beport  on  Gardner 
Peerage,  p.  23 ;  Beet  on  Presumptione,  pp.  21,  71, 171. 

Our,  adv.  vuU. 

June  29. — Bon,  J.,  delivered  the  judgment  of  the 
court  (Lord  Golbridob,  O.J.,  and  Burr,  J.). — In  this  as  in 
other  cases  of  the  birth  of  a  child  duriilg  wedlock  there 
is,  primd  fade,  a  strong  presumption  in  favour  of 
legitimacy. 

It  is  contended  on  the  patt  of  the  plaintiff  that  th^ 
facts  proved  and  not  in  dispute  establish  not  merely  a 
strong  presumption  in  favour  of  the  legitimacy  of  the 
child,  but  such  a  presumption  or  such  presumptions  as 
the  law  holds  incapable  of  rebuttal,  or  in  the  language  of 
the  cifilians  prcemmj^io,  or  prcuumptumee  jurie  et  de 
Jure. 

There  is  the  highest  authority  for  sayiog  that  the  pre- 
sumption in  favour  of  legitimacy  may  be  rebutted  by 
evidence ;  but  counsel  on  behalf  of  the  plaintiff  contend 
that  the  admitted  facts  of  this  case  predude  such  evid- 
ence. If  we  rightly  understand  their  argument  it'  is  this 
— From  the  admitted  fact  of  the  husband  and  wife 
having  occupied  the  same  bedroom  on  the  night  of  the 
29th— SOth  of  June,  and  of  the  wife  having  given  biith 
to  a  child  on  the  3rd  of  April  following,  the  period 
between  those  dates  being  a  not  impossible  period  of 
gestation,  a  presumption  absolute,  and  incapable  of 
rebuttal,  arises  that  marital  intercourse  between  the 
husband  and  wife  occurred  on  the  29th  or  30th  of 
June,  and  that  the  fact  of  marital  intercourse  being  so 
established,  another  presumption  equally  aboolnte  and 
irrebuttable  ensues — vis.,  that  the  child  born  on  the 
3id  of  April  was  the  result  of  that  intercourse.  It  is 
not  clear  to  ua  that,  having  regard  to  all  the  circum- 
stances of  the  case,  any  such  presumption  arises.  We 
certainly  know  of  no  authoiifcy  for  saying  that  such 
presumption  of  law  may  be  cumulative— i.e.,  that  a 
presumption  based,  not  on  facts  established  by  direct 
proof,  but  on  another  presumption  of  the  same  nature, 
is  incapable  of  rebuttal  by  evidence. 

The  dedtion  of  the  House  of  Lords  in  the  case  of 


Morris  v.  Daviee  appears  to  us  sufficient  to  support  the 
proposition  that  the  presumption  in  favour  of  the  legiti- 
macy of  a  child  bom  in  wedlock  may  be  negatived  by 
evidence.  In  the  more  recent  case  of  TAe  Aylee/ord 
Peerage  Lord  Blaokbnm  said  ; — *'  The  case  of  Morris  v. 
Davies,  a  decision  of  this  House,  decides  what,  upon  tiie 
balance  of  authority  without  the  decision,  I  ahonld  have 
no  hesitation  in  deciding,  that  such  a  presumption  can 
be  rebutted,  and  it  also  shows  that  it  can  be  rebutted  by 
the  conduct  of  the  parties,  taking  the  whole  ret  gestae, 
raising  a  strong  and  irresistible  conclusion  that  the  ohOd 
bom  was  not  the  child  of  the  husband,  but  the  ohUd  ot 
another." 

That  being  the  law  on  the  subject,  it  is  impossible  to 
say  that  there  was  misdirection  on  the  part  of  the 
learned  Judge  who  tried  the  case,  for  he  read  and  com- 
mended to  the  Jury  the  following  passage  from  Lord 
Lyndhurst's  opinion  in  the  case  of  Morris  v.  Dawies  :-* 
'*  My  lords,  this,  then,  is  the  view  I  have  always  taken 
of  the  law  connected  with  this  subject;  at  the  same 
time,  as  I  before  expressed  and  I  now  feel,  that  pre- 
sumption of  law — which  is  that  a  child  bom  in  wedlock 
is  the  child  of  the  husband— that  presnmp^on  of  law 
is  not  to  be  lightly  repelled.  It  is  not  to  be  broken 
in  upon  or  shid:en  by  a  mere  balance  of  probability; 
the  evidence  for  the  purpose  of  repelling  it  must  be 
strong,  distinct,  satisfactory,  and  conclusive."  The 
leamed  Judge  added : — '*  It  will  be  for  you  to  say 
whether  this  evidence  does  establish  to  your  minds 
conclusively,  not  by  way  of  conjecture,  but  by  way  of 
conviction,  that  the  child  was  not  the  child  begotten  by 
the  husband." 

The  direction  to  the  jury  being  right,  it  remains  to 
consider  whether  the  verdict  ought  to  be  set  aside  as 
against  the  weight  of  evidence. 

Now  we  agree  with  the  argument  that  it  is  not  a  case 
in  which  the  Jury  would  be  justified  in  finding  against 
the  legitimacy  of  the  child  on  a  mere  balanoe  of  prob« 
abilities.  In  order  to  support  such  a  verdict  there  must 
bo  a  strongly  preponderating  body  of  evidence  making 
against  the  presumption  of  legitimacy.  The  Jury,  under 
proper  direction,  must  be  taken  to  have  found  that  such 
evidence  exists  in  the  present  case. 

In  support  of  the  view  they  took  the  following  facte 
were  established : — ^The  ordinary  period  of  gestation  is 
270  to  275  days ;  anything  beyond  is  exceptional.  The 
child  was  bora  276  or  277  days  after  the  last  oppor- 
tunity ot  intercourse  between  the  husband  and  wife, 
and  at  the  time  when  that  opportunity  oocun«d  tbe 
wife's  periodical  menstruation  had  began — a  civeoffl- 
stance  that  makes  marital  intercourse  on  that  daj,  to 
say  tbe  least,  improbable.  Beckoning  backwards  from 
the  biith  of  the  child  on  each  of  the  days  from  270  to 
275  both  inclusive,  the  lady  slept  with  Mr.  CraTen  and 
not  witti  her  husband. 

Menstruation  was  certainly  going  on  at  the  time  the 
lady  left  her  husband  on  June  30.  That  is  a  fact  which, 
in  the  opinion  of  the  medical  men  examined  on  the  part 
of  the  defendant  (and  there  were  none  called  on  behalf 
of  the  plaintiff),  makes  strongly  against  the  probability 
of  the  child  being  the  husband's.  One  of  the  witoeasoa. 
Dr.  Barnes,  said : — *'  It  would  almost  exdnde  the  idea.*' 
Moreover,  the  lady  herself  seems  to  have  regarded  the 
child  as  the  child  of  Mr.  Craven  and  not  of  the  husband. 
The  time  fixed  by  her  for  the  attendance  of  the  monthly 
nurse  was  obviously  based  on  a  calculation  which  placed 
the  commencement  of  the  period  of  gestation  enbsi- 
quent  to  the  day  on  which  she  left  her  husband's  house 
from  which  day  she  was  living  in  adultery  with  Craven. 
And  in  her  letters  to  her  husband,  written  in  September, 
1884,  and  March,  1885,  Mrs.  Bosvile  not  only  refrains 
from  suggesting  that  the  child  with  wbioh  she  was 
pregnant  was  his  child,  but  does  not  even  mention  the 
fact  of  her  pregnancy,  although  she  Is  imploring  for- 
giveness and  asking  pecuniary  aMistanoct    Under  thcae 
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cbeBmstances  we  an  not  prepare!  to  817  that  the  Jazy  I 
wm  wiDDg  in  rflgwdiag  the  eTidence  against  the  legitl- 
WKjei  the  ohQd  aa  oondiialfe.    The  present  applioa- 
tne  mutt  therefore  be  ref oaed. 

Middlebm,  on  behalf  of  Kr.  Bosfile,  applied  for 
cBrti  agaioat  the  petitioner,  bat  the  ooart  refnsed  and 
npreMad  an  opindon  that  it  wat  not  a  case  in  which 
601CB  shoold  be  given. 

The  petitioper  appesled  to  the  Gaart  of  Appeal,  bat 
eaOet^  24  the  stppeel  w^  abandoned. 
Solidteis  for  the  petitioner  and  Mrs.  BmtUo,  Oedge, 

Solidfcaifor  the  Attomej-General,  Gregory  S  Oo. 
Solidtefor  Mr.  Boevileand  others,  CoUyer-BrUtow 


VnbB  CounctU 


March  10,  19. 
In  re  Dillbt.  (a.) 

^Oa  oppcol  /rem  the  Supreme  Court  of  Britiih 
Honduras,) 

Appeal  from  erimnal  proceedings -^Groundi  of  special 
kam—Ornndion  of  eolieiior  for  perjury-^Striking 
oftherdU—Orounde  of  reversal. 

The  nJe  laid  down  in  Falkland  Islands  Go.  v.  The 
Qbmd,  n  W.  S.  3S0,  1  Moo,  P.  C.  (Z^.  8,)  312, 
itutfed  to  fem  tssotoUons  But  leave  to  appeal  from  a 
mmieal  oomeUUon  (cm  from  a  conviction  for  perjury 
ta  (is  preseHt  caee)  urill  he  aUowed  where  such  oon- 
fUUon  is  the  soie  ground  for  eoneequential  civil  penalties 
[n  Ikis  earn  etriking  off  the  roll  of  soliciiors),  and  where 
fkwmricHon,  having  been  unfairly  oUained,  i$  not 
mdmve  as  such  a  orotund, 

A  iaerister  and  eolieiior  of  Honduras  appealed  against 
a  wrdid  convicting  him  of  perjury,  and  against  an  order 
sf<smi,femnded  on  the  eonviotion^  direleting  him  to  be 
^^  vfihereUof  praditioners. 

&H  dot  tho  directione  of  the  fudge  having  been 
grisvomhf  unfusi  to  the  appeUaut,  the  conviction  and 
fomeqwaHal  order  must  be  set  aside. 

^Fpod  Ij  apeotal  leave  from  the  Supreme  Gourt  of 
Hei^imB  to  mono  m  oonviotion  for  perjary  dated  the 
Ml  of  Ssptember,  1884,  and  to  set  aside  an  order  of 
ttatooort  dated  the  27th  of  March,  1885,  striking  the 
«ndlaot  off  tbe  toU. 

Ae  pedtioB  for  apeoial  leave  stated  the  facts,  and 

dcgsd  thirteen  grounds  for  granting  the  relief  prayed. 

IhslUiteenth  was  **  that  the  Gbief  Jnstioe  in  his  charge 

^fta  jury  modo  statements   of   alleged  facts  with 

^fa*Bs  to  the  petitloner'a  conduct  on  previous  and 

2^sseaaionay  of  which  no  evidence  had  bsen  given  at 

*^U,  and  which  were   highly  detrimental  to  the 

jjS'iw^B  dharaoter,  and  calculated  to  prejudice  the 

JSr^  ^^    I'^'J  *8<^nst  him.      In  particular  the 

j**^inj  made  the  ohservationa  to  the  jury  marked 

^'vMtCL    There  was  no  evidence  before  the  Jury 

^^fte  utters  commented  upon  in  the  extracts  A. 

^^ose  otiaotB  are  as  follows  :— 

1.  "is  alhialoiia  have  been  made  in  the  affidavits  and 
^|*<*fcsie  to  ptervious  cases  of  contempt  in  which  Mr. 
*^  Billet  was  eoncemed,  it  was  right  they  should 


i^}  Saported  Ij  J.  M.  Ooutib,  Esq.,  Barrister-at-Law. 


know  what  these  cases  were,  and  iC  was  ecoagh  to  say 
that  the  first  time  he  had  had  to  take  notioe  of  Mr. 
Dillet*s  condaet  was  when  be  (Mr.  D.)  was  engaged  in 
editing  the  Belize  Advertizer,  He  (the  Chief  Justice) 
had  made  an  order  in  the  case  of  Maximo  Oarrillo  to 
sell  real  property,  coupled  with  certain  sfipolations  to 
be  observed  when  the  property  should  be  put  up  for 
sale.  What  punishment  did  the  court  give  him  P  He 
placed  himself  (nt  the  suggestion  of  the  coart)  un- 
reservedly in  tbe  bands  of  the  court,  and  notbiag  was 
done  to  him ;  Mr.  Parker,  the  counsel  moving  against 
Mr.  DiUet,  foregoing  all  coats  in  tbe  case.  2.  Mr. 
Dillet  ha?iag  a  suit  himself  pendiig,  in  which  ha  (Mr. 
Dillet)  was  pUintiflf,  and  Mr.  Henry  Trumbaoh,  the 
defendant,  plaintiff  came  to  his  (the  Chief  Justice's) 
hou^e,  and  broaght  with  him  certain  pipers,  demanding 
an  order  of  the  judge.  He  bad  ruled,  before  this,  that 
all  business  communications  to  him  wera  to  be  sent 
through  tbe  clerk  of  courts.  He,  therefore,  declined  to 
see  him.  Mr.  Dillet  then  wrote  him  an  offeueire  letter. 
Mr.  Dillet  was  again  broaght  before  tbe  coart.  On  Mr. 
Dillet  making  an  affidavit  admitting  thit  he  had  been 
guilty  of  a  contempt,  he  got  off  without  any  punish- 
ment    Mr.  Goodman  was  not  then  in  the  colony." 

B.  ''With  respect  to  witnesses  ti  character,  if  Mr. 
Dillet  bad  lived  at  a  distance,  if  be  had  lived  many  years 
out  o'  Belize,  be  (tbe  Chief  Justice)  could  understand 
bis  Cfflling  witaesses  to  character,  but  then,  ns  he  has 
told  the  jury,  they  all  know  him.  Geutiemen,  if  he  says 
you  know  him,  why  call  witnesses  to  character?  It 
may  be  that  you  can  say  of  him,  though  I  myself  cannot 
tell,  whether  be  has  been  a  dutiful  son,  the  Joy  of  a 
mother's  heart,  tbe  support  of  a  father  in  bis  declining 
years;  whether  be  has  been  a  loyal  and  etaunoh  husband, 
a  reliable  and  trui^ty  friend,  or  whether  his  nsme  has 
been  mixed  up  with  any  tragical  or  dark  transaction. 
But  he  (the  Chief  Justice)  begged  them  to  wipe  out  of 
their  minds  what  they  knew  in  him  to  be  base,  low,  and 
disgraceful,  give  him  all  benefit  of  the  good,  and  try 
him  simply  on  the  evidence  before  them." 

0.  '*  Mr.  DUlet  tells  Mr.  Bristowe  (according  to  the 
former)  that  he  is  not  coming.  He  then  comes  late  atid 
says, '  Ton  are  askio g  lead iag  questions.'  It  is  natural  for 
the  Attorney- General  to  say,  '  What  business  is  it  of 
yours  P '  If  Mr.  Brietowe  gave  him  caus )  for  offence, 
is  that  sufficient  oau«e  to  wiitd  such  a  letter  to  the 
Atomey-General  f  You,  gentlemen,  are  there  to  stand 
between  the  Crown  and  Mr.  Dillet  at  this  his  triaL 
Pause  for  a  second  and  reflect  what  the  result  would  be 
of  a  verdict  in  fa?our  'of  Mr.  Dillet.  It  would  be  to 
brand  tbe  Attorney -General  of  tho  colony,  a  magistrate, 
and  others,  as  perjurers  ;  and  are  you  going  to  brand 
all  the  members  of  my  twr  as  alike  perjurers  and  con- 
spirators P  It  the  Jury  think  so,  let  them  do  their  duty 
regardless  of  consequences." 

The  appellant  appeared  in  person  on  the  11th  of  Jaly» 
1886,  before  Lords  Watson,  Monkswell,  and  Hobhouse,  Sir 
Barnes  Peacock,  and  Sir  Richard  Couch  in  support  of  his 
petition.  Their  lordships  directed  the  petition  and  the 
above  extracts  to  be  referred  to  the  Chief  Justioe  for  bis 
observations  thereon,  with  liberty  for  him  to  appear  and 
show  cause. 

The  Chief  Justice's  observations  appear  in  their  lord-^ 
ship's  Judgment. 

On  the  20th  of  March  the  appellant  in  person 
appeared  before  their  lordshipe  in  support  of  his  appUo*- 
tion  for  special  leave  to  appeal,  and  the  Judgment  oC 
their  lordships  (Lords  Blaokbvbn,  Moincswa&L,  Hon- 
HouBB,  and  Sir  R*  Covoh)  was  delivered  by 

Lord  Blaokbubn. — ^This  is  a  petition  for  special  leave 
to  appeal  in  a  case  of  rather  an  unusual  kind,  and  it 
requires  come  statement  to  make  the  case  intelligible. 

By  an  order  of  the  Supreme  Court  of  British  HondoMf 
made  in  the  case  of  Abraham  Mallory  DiUet,  a  soUdtoi 
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of  the  Sapreme  Court,  oa  the  23rd  oWune,  1884,  it  was 
ordered  that  the  aaid  Abraham  Mallorj  Billet  ahonld,  on 
Monday,  the  dOth  of  June,  1884,  appear  and  answer 
upon  oath  the  various  matters  set  forth  in  the  affldaTlts 
of  William  Meigh  Goodman,  Thomas  Graham,  and 
Biohard  Osto  in  the  said  matter  respectively  daly  filed. 

These  sifidavits  related  to  the  conduct  of  Abraham 
Ifallory  Dillet  on  the  17th  of  Juue,  1884.  In  substance 
they  disclosed  that  Mr.  Graham  was,  on  the  17th  of 
June,  1884,  sitting  as  judge  of  a  petty  debtors'  damages 
court.    The  sitting  had  begun  at  11  a.m. 

Mr.  Goodman,  who  was  Attorney- General  for  the 
colony,  was  conducting  a  case  before  Mr.  Graham,  and 
was  opposed  by  Mr.  Bristowe,  a  solicitor.  When  Mr. 
A.  M«  Dillet  came  into  conrt,  Mr.  Graham,  in  his  affi- 
davit sayp,  **I  noticed  that  Mr.  A.  M.  Dillet  was  appar- 
ently  under  the  influence  of  drink."  Mr.  Dillet  inter- 
fered, and,  "  after  some  words  with  Mr*  Goodman,  ob- 
jected to  Mr.  Goodman  asking  leading  questions,  and 
called  my  attention."  He  states  that,  after  some  dircus- 
sion  whether  Mr.  Dillet  was  retained  or  not,  Mr.  Dillet 
left  the  court.  Mr.  Graham  further  says : — '*  Mr.  A.  M. 
Dillet's  conduct  and  demeanour  throughout  were  unbe- 
coming a  solic  iter  and  a  professional  man ;  and  appearing, 
as  he  did,  under  the  influence  of  drink,  his  temper  seemed 
to  be  excited  and  uncontrollable,  so  that  I,  aa  judge  of 
the  court,  had  more  than  once  to  call  him  to  order,  and 
twice  I  got  up  from  the  bench  and  threatened  to  adjourn 
the  oourt" 

The  conrt  was,  in  the  ordinary  course,  adjourned  from 
twelve  to  three  o'clock.  After  it  resumed  Mr.  Graham 
saw  Mr.  A.  Dillet  come  into  conrt  with  a  whip  in  his 
hand  and  take  his  seat  opposite  Mr.  Goodman.  But, 
apparently  on  the  persuasion  of  Mr.  Bristowe,  he  left 
the  conrt. 

Mr.  Goodman,  in  his  affidafit,  gives  nearly  the  same 
account  of  what  passed  in  court  as  that  given  by  Mr. 
Graham,  and  states  that  on  his  leaving  court  at  twelve 
o'clock  and  going  to  his  own  chambers  be  found  a  note 
in  Mr.  Dillet's  handwriting  addressed  to  him.  It  was  in 
the  following  terms : — 

"  Sir, — ^Ton  are  an  impertinent  fellow.    If  yon  con- 
tinue your  rudeness  by  me  I  shall  thrash  you. 
**  Your  obedient  Servant, 

«  A.  M.  Dillbt." 

Bichsfd  Oato,  the  crier  of  the  conrt,  in  his  affidavit 
states  that  about  2.30  p.m.  on  the  17th  of  June,  1884, 
^T.  A.  M.  Dillet  came  to  him.  He  says :  «I  saw  Mr. 
A.  M.  Dillet  was  intoxicated  and  had  a  riding.whip  in 
his  hand.  He  then  said  to  me,  '  Oato,  I  want  you  to 
take  a  message  to  the  Attorney-General.  Tell  him,  with 
my  compliments,  I  wish  to  see  him.'  "  Oato  brought 
back  the  answer  that  Mr.  Goodman  would  not  see  Mr. 
Dillet,  and  Cato  swears  that  Mr.  Dillet  then  said,  '*  He 
doea  not  wish  to  see  me.  I  want  to  thrash  him,  and  if 
he  coQiea  here  I  will  thrash  his  damned  hide/'  It  seems 
obvionsthat  on  snoh  aiBdavlts  the  Supreme  Oourt  bad 
jnziadiction  to  order  Mr.  Dillet,  a  solicitor,  «id  as  sach 
the  officer  of  the  court,  to  answer  the  matters  in  them, 
and  on  hearing  his  answers  to  adjudicate  on  the  conduct 
of  the  aoUdtor. 

Mr.  A.  M.  Dillet  made  a  long  affidavit.  It  has  now 
been  returned  from  the  colony  and  is  to  be  found  in  the 
Mond.  It  contains  many  statements,  in  the  teehnloal 
aenac  of  the  word,  imperMnait,  and  does  not  in  any  way 
impi»?e  bis  position.  It  is  difficult  to  doubt  that  on 
theaa  affldMto  the  Sopeeme  Oonrt  might,  if  it  bad 
adjudicated  on  them,  have  pcvp^ly  come  to  the  oondn* 
don  that  A.  M.  Dillet  had  been  guilty  of  misconduct  as 
A  aolidtor,  a^d  passed  snch  a  sentence  as  would  be 
adequate  to  that  miaoondnct 

But  that  course  was  not  taken.  The  Attomey- 
tteiiezal  fll^  an  information  containing  one  count 
chargii^  A.  M.  Billet  with  perjury  in  having  sworn,  in 


answer  to  the  affidavits  of  Goodman  and  Graham  stating 
that  he  appeared  under  the  influence  of  drink,  '*  1 
positively  say  I  was  not  so,"  and  a  second  couftt  ioa- 
pnting  perjury  in  swearing,  "  As  to  the  affidavit  of  tb< 
aforesaid  Kichard  Oato,  I  deny  that  I  was  intoxicated  a^ 
alleged." 

The  information  was  tried  before  the  Chief  Joatice 
and  after  a  long  trial  the  jury,  on  the  6th  of  September 
1884,  returned  a  verdict  of  guilty,  and  aentenco  of  aix 
months'  imprisonment  wes  pronounced. 

After  the  imprisonment  had  been  undergone  the 
following  order  was  made : — 

"In  the  Supreme  Oonrt  of  British  Honduras,  1885. 

"  In  the  matter  of  Abraham  Mallory  DiHet,  a  soli- 
citor of  this  honourable  court. 

"Upon  the  motion  of  Frederick  Hardy  man  Parker 
acting  Attorney- General  of  British  Honduras,  and  npoi 
reading  the  affidavit  by  him  made  and  filed  therein,  it  i 
ordered  that  the  said  actiog  Attorney- Gkneral  havi 
leave  to  serve  Abraham  Mallory  Dillet,  a  solicitor  of  this 
court,  with  notice  of  motion  for  11  a.m.  27th 
of  March  instant,  before  this  honourable  court,  for  an 
immediate  order  that  the  said  Abraham  Mallory  Dillet 
be  struck  oft  the  roll  of  practitioners  of  this  said  conrt 
as  a  solicitor  thereof,  on  the  ground  that  the  said 
Abraham  MaUory  Dillet  was  tried  and  convieted  of  a 
misdemeanour,  to  wit,  of  perjury,  at  the  sittings  of  this 
honourable  court  for  criminal  business,  August^  1884, 
and  was  thereupon  sentenced  and  committed  to  six 
months'  imprisonment  \n  the  gaol  of  Belize  ;  and  that 
the  said  Abraham  Mallory  Dillet  do  pay  the  costa  of  and 
incidental  to  this  application,  and  the  proceeding  con- 
sequent thereon. — Dated  at  Belize,  this  26th  March, 
1885.— By  Obdib." 

The  affidavit  consisted  only  of  a  TetiOoation  of  t|ie 
certificate  of  the  conviction. 

Mr.  Dillet,  in  an  affidavit  sworn  on  the  27th  of  Matcbi 
admitted  personal  service  on  him  of  a  notiae  of  the  S6th  of 
March,  about  1  p.m.,  and  stated  that  he  verily  believed 
the  whole  proceedings  from  beginning  to  end  in  the 
matter  of  his  trial  for  perjury  were  contrary  to  law. 

He,  before  this  board,  verbally  aUted  to  their  lord* 
ships  that  he  was  in  court  on  the  27th  of  March,  and 
heard  the  Ohief  Jnttloe  make  the  order  aa  moved  for, 
but,  having  sailed  for  England  on  the  ensuing  day, 
never  saw  the  fonnal  order. 

It  was  solely  on  this  ground  that  the  otder  pro* 
ceeded;  thete  never  has  been  any  adjudioatioa  on  the 
order  to  answer  the  matters  in  the  aiBdavita* 

A  conviction  for  a  grave  ofBence  is  a  gionnd  lor 
justifying  the  oonelnsion  that  the  person  con?iotedli 
not  a  proper  person  to  be  a  solicitor :  Bx  parte  Brow»* 
Bell,  2  Oowp.  829 ;  In  re  King,  8  Q.  B.  129. 

No  appeial  against  the  striking  the  petitioner  off  te 
roll  can  be  of  nse  unless  it  is  open  on  it  to  the  appal* 
lant  to  show  that  the  conviction  was  obtained  in  such  a 
manner  that  it  ought  not  to  have  this  effect  against  hioi., 

When  this  petition  was  before  the.  committee  in,  188S 
they  reported  to  her  Majesty,  aa  their  opinion,  that  tba 
petition,  together  with  certain  extracts  from  the  ohaM 
of  the  Chief  Justice,  as  reported  in  the  Cchntd 
Guardian,  should  be  referred  to  the  Ohief  Justiee  ot 
Honduras,  in  order  that  he  might  make  snoh  obeerva- 
tione  on  the  petition  and  the  idlegations  contained  hi 
the  extracts  as  he  might  think  fit^  and  that  hia 
Honour  the  Ohief  Justice  ought  to  be  directed  tqi 
return  such  obserrations  to  the  Begiatrar  of  thli 
Privy  Council  in  order  that  the  same  might  fel 
laid  before  this  board  snd  oensidered  by  their  losl* 
ships.  These  have  now  been  returned.  After 
sidering  them,  their  lordships  think  that  there  ii  gion 
for  inquiry  as  to  whether  the  Chief  Justice  did  not,  i 
especially  if  he  spoke  to  the  purport  stated  in  the  < 
tracts  B.  and  0.  even  alter  giving  effeot  to  his  T 
^tions,  obtain  the  Teidict  of  the  jory  in  snoh  a  way 
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ioi^t  not  to  be  oonaidered  aatbfactory  and  oonoloaiTe 
ifBBit  the  petitioner,  in  whioh  case  tbe  order  etrikiog 
ik  off  the  nUe  on  the  ground  on  which  it  wae  made 
MdnotitflDdL 

hFalOmdlilands  Co.  ▼.  Tfie  Queen,  12  W.  R.  220, 
1  loo.  P.O.  {K.&}  318,  it  18  Mdd :  « It  may  be  aeenmed 
Mthe  Queen  hae  anthoritjr,  hj  virtue  of  her  prerogative, 
b  Riiew  daeimif  of  all  colonial  coorte,  whether  the  pro* 
eecdiBgi  be  of  a  dvil  or  criminal  character,  unleaa  her 
IbiotjlM  puted  with  such  authority.  But  tbe  in- 
eofimtose  of  entertaining  inch  appeala  in  caoae  of  a 
tkziellyQnmal  natnre  le  eo  great,  the  obstruction  which 
ik  VQild  «ler  to  the  adminiatration  of  Justice  in  the 
CQlflnaiiioohTioua,  that  it  is  very  rarely  that  applica- 
tun  to  tUi  board,  simflsr  to  the  present,  have  been 
itt«iMb7meeasi." 

Ii  tthetrtmieBt  of  tbe  general  practice  tbeir  lordships 
•gnb  Ihfljare  not  prepared  to  advise  her  Majesty  to 
snbtUioonviotion  for  perjury  an  exception  if  it  were 
ao(  aide  the  sole  lonndation  for  the  subsequent  order 
o/(be27thollfsicfa,1885. 

llnMihipi  do  not  think  that  the  petitioner  hai 
Hide  sot  197  one  of  the  floit  twelve  grounds  of  objection 
itBtedmhii  petition,  and  they  d3  not  advise  that  he 
iMd  be  iDeved  to  appeal  on  any  of  these  twelve 
gmmdi.  Kor  m  th^  to  be  taken  as  considering  it  as 
tttaUidudtkittiie  summing-up  of  the  Ohlef  Justice 
mSyvBiaiN^aitedin  the  Colonial  Ouardian. 

Bsttbeyfhi^  liter  considering  the  observations  of 
theOdrf  Jiistks^  Mi:  BQiet  ought  to  be  permitted,  on 
tppesIftoAoVfif  heean,  that,  on  the  grounds  stated 
is  hii  13ih  mne,  the  conviction  was  obtained  in  a 
SMansTM  UMstiiCictofy  that  the  conviction  alone  ought 
9ottob$  eoodadn  as  a  ground  for  striking  him  off  the 

IMMsUpswiU  humbly  advise  her  Majesty  that 
tftepstitkner  be  at  liberty  to  appeal  against  the  order  of 
thsSTthoC  ICarefa,  1885,  etriking  him  off  the  roll,  and 
ilsa  to  the  extent  above  stated,  and  no  farther,  against 
the  oonvietbn  for  perjury. 

UsfB  being  thus  given,  the  appeal  came  on  for  hear- 
^  on  the  10th  of  March,  1887. 

fi.  0.  B.  Lafie{WmU,  Q.O.,  with  him)  for  the  appel- 
ant. 

Umh  19.— The  judgment  of  their  lordehips  (Lord 
WAQai,  i^,^  FmoBRALD,  and  Sir  Barnbs    Pbaoook) 
I  vi«ddifenabf 

;  I«d  WiaBr._This  appeal  is  brought  by  Abraham 
[yfa^  DiOet,  of  the  Inner  Temple,  barrister-at-law, 
^  8  TCfdSet  returned  by  a  jury  on  the  6th  of 
Ini»  1884,  finding  him  guilty  of  tbe  crime  of 
r  before  WiUiaa  Anthony  Musgrave  Sheriff,  who 
>it  that  tine  Chief  Justice  of  the  Supreme  Oourt  of 
"II  Benduras;  and  also  against  a  consequential 
rtf  the  Chief  Justice,  dated  the  27th  of  March, 
;  tbe  appellant  to  be  struck  off  the  list  of 
I  of  that  eonrt.  Such  appeals  are  of  rare 
tzr— »  beeanee  tbe  rule  bae  been  repeatedly  laid 
!9^«ihss  been  iavsriably  followed,  that  her  Majeety 


rorintstfsre  with  the  course  of  criminal 

i  it  is  shown  that,  by  a  disregard  of  the 

^_,,.  -'-^^  r»  I**— i  or  by  eome  violation  of  the  print 

J2?i?"*^  JosUoe,  or  otherwise,  substantial  and 

a  haa  been  done. 

I.  hia  petition  for  leave  to  appeal,  the  ap« 

Bedapiiated  repott  of  the  charge  of  the 

J  Jsdge,  and,  inter  alia,  aUeged  (reaeon  13) 

(ttsjidgs  had  nsde  statements  to  the  jury  with 

■"^  to  hia  ccodost  on  other  occasions,  of  which  no 

KbadbaenflTea  at  the  trial;  and  he  referred  in 

1  to  three  sxtraets  from  the  charge,  marked 

»y  A.»  ^  «Bd  C,  as  caloulatsd  to  prejudice  un- 

f  the  umda  oC  the  jury  against  him.    By  Oidei  in 


Ooundl  of  the  12th  of  August, .  1885,  her  Majesty 
directed  tbe  petition  and  theee  extracts  to  be  referred  to 
the  Chief  Justice,  in  order  that  he  might  mske  auch 
obeervations  thereon  as  he  might  think  fit,  and  further 
ordered  that  he  should  be  at  liberty  to  appear  and  show 
oauee  against  the  prayer  of  the  petitioner.  Hie  honour 
did  not  avail  himself  of  the  leave  thus  given  him,  but 
forwarded  his  observations  to  the  Begistrar  of  the  Privy 
Council.  These  observations  were  submitted  to  this 
board,  and  upon  their  report  her  Majesty,  by  Order  in 
Council  of  tbe  3rd  of  April,  1886,  allowed  the  appel* 
lant  to  enter  and  prosecute  his  appeal  upon  the  ground 
stated  in  the  13th  reason  of  his  petition^viB.,  that  the 
conviction  was  obtained  in  a  manner  eo  unsatisfactory 
that  the  conviction  alone  ought  not  to  be  conclusive  as  a 
ground  for  striking  him  off  the  roll.  The  Chief  Justice 
was  duly  served  with  the  appeal,  but  has  not  made 
appearance. 

The  prooecution  of  the  appellant  for  perjury  had  its 
origin  in  these  circumstances*  The  Chief  Justice 
received  a  communication  from  Mr.  Goodman,  the 
Attomey-Gtoneral  of  Honduras,  bringing  under  his 
notice  the  conduct  of  the  appellant  in  £e  inferior  court 
at  two  eitiiogs  of  the  oourt  held  upon  the  17tb  of  June, 
1884,  and  in  the  preeence  of  the  acting  magistrate.  His 
honour  thereupon  directed  the  affidavits  of  three  persons 
who  were  preeent  on  those  occasions  to  be  prepared  and 
submitted  to  him  for  his  approval,  and  theee  were  eub- 
sequently  sworn  to  by  the  deponente.  Two  of  them  <the 
Attorney  ^General  and  the  acting  magistrate)  etated  that 
the  appellant  **  appeared  to  be  under  the  influence  of 
drink";  the  third  (Cato,  the  court  crier)  etated,  **I 
saw  that  he  was  intoxicated."  The  Chief  Justice 
appointed  the  appellant  to  answer  the  affidavits,  and 
the  appellant  4Mcordingly  made  an  affidavit  in  which 
he  etated  that  he  was  not  "under  the  inflnense 
of  drink,^  and  denied  Oato's  statement  that  ha 
was  intoxicated.  Upoa  consideration  of  theee  state- 
ments in  the  appellant's  affidavit,  the  Chief  Justice,  act* 
ing  under  the  authority  of  14  is  15  Vict,  c  100,  which 
has  been  extended  to  Honduras,  diiaoted  the  Attomey- 
C^neral  to  prosecute  the  appellant  for  perjury,  and  a 
criminal  information  was  filed  by  that  officer  on  the  15th 
of  August,  1884,  containing  two  counts,  one  founded 
upon  the  appellant's  contradiction  of  the  Attorney- 
General  and  the  magistrate,  and  the  other  upon  his 
oontradictioo  of  Cato's  statement  The  trial  commenced 
upon  the  27th  of  August,  1884,  and,  after  occupying 
eight  days,  terminated  iu  a  verdict  of  guilty  by  a 
majority  of  five  to  two,  accompanied  by  a  recom- 
mendation to  the  sympathy  of  the  court. 

It  iavery  unfortunate  that,  owing  to  the  fact  of  .there 
being  but  one  member  of  the  Supreme  Court  of  British 
Honduras,  the  trial  took  place  before  the  same  judge 
who  had  directed  the  affidavits  to  be  prepared  and  sub- 
mitted to  him,  had  appointed  the  appellant  to  answer 
them,  and,  upon  the  afOdavit  and  answers  being  made, 
had  directed  the  presaoution.  IThese  ciroumstanoes  may 
in  some  measure  account  for,  although  thsy  cannot,  in 
the  opinion  of  their  lordships,  justify  many  of  the 
observations  which  were  addressed  by  the  Chief  Justice 
to  the  jury. 

The  issue  which  the  jury  had  to  try  was  a  very  simple 
one.  They  had  to  consider,  iu  the  first  placs,  whether 
the  accused  was  nnder  the  influence  of  liquor  on  the 
oocasiona  libelled ;  and,  in  tiie  second  pbice,  whether  he 
knew  and  believed  that  he  was  so  at  the  time  when  he 
made  affidavits  to  the  contrary.  Unless  they  were 
satisfled  on  both  these  points,  the  jury  had  no  right  to 
flnd  the  appellant  guilty.  A  man  labouring  under 
excitement  may  appaarto  othem  to  be  under  the  influence 
of  drink  when  he  is  not ;  and,  although  be  is  actually 
under  that  influepce,  he  may  be  unconscious  of  the  fact. 
The  only  queetion  submitted  to  the  jury  was,  whether 
the  appellant's  behaviour  in  oourt  on  the  17th  of  June^ 
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1884,  was  dne  to  drink.  A  miBdireotion  of  that  kind 
voQld  not  n^oeasarily  aflord  a  ground  for  aettiog  aaide 
a  conviction  ia  a  criminal  case.  But  in  the  extract  C, 
which  the  Ohief  Justice  in  hie  obterfatione  statee  to  be 
*' enbstantialiy  correct,'*  be  thaeputthe  oaee  against  the 
accused  :*— "  Pause  for  a  second  and  reflect  what  the 
result  would  be  of  a  verdict  io  favour  of  Mr.  Billet.  It 
would  be  to  brand  the  Attorney-General  of  the  colony,  a 
magistrate,  and  others  as  perjurers,  and  are  you  going 
to  brand  all  the  members  of  my  bar  as  alike  perjurers 
and  conspirators  F  If  the  jury  think  so,  let  them  do 
thrir  duty  regardless  of  consequences."  Oomment  upon 
that  language  is  needless.  It  grossly  misrepresented  the 
real  isiue,  and  was  mo»t  unfair  to  the  accnsed,  whose 
acquittal  by  the  jury  would  have  cast  no  imputation  of 
perjury,  or  even  of  untruthfulness,  either  upon  the 
ofQoials  alluded  to,  or  upon  the  members  of  the  Honduras 
bar. 

The  Chief  Justice  does  not,  in  his  observations,  impeach 
the  subftantial  accuracy  of  the  extract  A.,  which  is 
sufficiently  vouched  by  the  affidavits  produced,  but  he 
vindicates  the  remarks  contained  in  that  extract  by  point- 
ing out  that  the  records  in  the  four  cases  therein  referred 
to  were  put  incTidenceby  the  prosecutor  before  the  oaae 
was  closed,  and  that  the  appellant  was  the  first  to  refer 
to  these  cases  of  contempt.  Apparently,  the  Chief 
Justice  hsB  failed  to  appreciate  the  gravatMn  of  the  objec- 
tions which  the  appellant  takes  to  the  remarks  in  qots- 
tion,  which  are,  in  their  lordships'  opinion,  well  founded. 
The  judge  not  only  uses  these  records  in  a  manner 
altogether  unwarrantable,  but  be  converts  himself  into 
a  witness,  and,  without  being  sworn,  makes  statements 
to  the  jury  regarding  a  visit  of  the  accused  to  his  (the 
Chief  Justice's)  private  house  and  other  matters,  which 
■re  neither  to  be  found  in  these  records  nor  in  the 
cfidenoe. 

The  remarks  contained  in  extract  B.  are  a  little,  but 
not  much,  less  objectionable.  Their  lordships  have  not, 
in  estimating  their  character,  taken  into  account  a  refer- 
ence which  ia  therein  made  to  a  certain  *'  tragical  or  dark 
transaction."  The  Chief  Justice,  in  his  observations, 
states  that  he  has  no  recollection  of  making,  and  is  under 
the  Impression  that  he  did  not  make,  such  a  reference, 
and  their  lordships  hene  assumed,  for  the  purpose  of 
this  appeal,  that  he  did  not  do  so,  although  there  are 
affidavits  produced  by  persons  who  beard  the  words, 
including  one  reverend  gentleman,  who  took  them  down 
in  shorthand  at  the  time  they  were  uttered  to  the 
Jury. 

It  would  be  neither  pleasant  nor  profitable  to  criticise 
more  mioutely  the  directions  of  the  Chief  Justice  to  the 
Jury,  so  far  as  contained  in  these  extracts.  Their  lord- 
ahips  are  of  opinion  that  these  directions  were  grievously 
unjust  to  the  appellant,  and  in  many  instances  outraged 
the  proprieties  of  judicisl  procedure.  A  conviction  ob- 
tained by  such  unworthy  means  cannot  be  permitted  to 
stand;  and  their  lordships  will  humbly  advise  her 
Majesty  to  set  aeide  the  verdict  and  conviction  appealed 
from.  Seeing  that  the  appellant  has  already  undergone 
the  sentence  which  followed  upon  the  verdict,  it  is  nn- 
necessary  to  order  a  new  trial.  Their  lordahips  will  also 
humbly  advise  her  Majesty  to  reverse  the  order  of  the 
S7th  of  March,  1886,  removing  the  appellant  from  the 
roll  of  praotitlonen  of  the  Supreme  Court  of  British 
Bonduras.  Their  lordships  will  diveot  a  copy  of  their 
Judgment  in  this  case  to  be  commQBicated  to  one  of  her 
Majetty'a  Secretaries  of  State. 


fLunacg. 


Jn  re  Hums. 


March  28. 


Praciice^~PetUum  in  Chaneery  Division  €U  well  aa  in 
Lunacy — New  trutieea — VerifleaHon  of  consent -^ 
BtiUs  of  Court  {December,  1885),  ord.  38,  r.  19a. 

On  a  petition  in  the  Chancery  Dimaion  as  weU  as  in 
Lunacy  the  signature  of  a  proposed  trustee  to  his  oonsent 
to  act  may  he  verified  as  provided  hy  ord.  38,  r.  19a,  and 
the  old  practice  requiring  an  aJUdavit  need  not  he  foU 
hufed* 

G.  B.  Hume,  a  trustee  of,  and  a  beneficiary  under, 
two  wills  and  a  settlement,  being  of  unsound  mind, 
though  not  so  found,  and  the  other  trustees  desiring  to 
retire,  a  petition  waa  preeented  by  the  beneficiariei 
under  the  three  instruments  in  Lunacy  and  in  the 
Chancery  Division  asking  that  two  named  persona  migbt 
be  appointed  trustees  of  tha  three  instrumenta  in  the 
place  of  the  exieting  trustees,  and  for  the  necetsaiy 
vesting  orders. 

The  consent  of  the  proposed  truntees  was  verified  ia 
the  manner  provided  by  Rules  of  the  Supreme  Court, 
ord.  38,  r.  19a  (December,  1885). 

Onslow,  ivt  the  petition. — It  was  held  la  In  re  WHson, 
31  Ch.  D.  522,  34  W.  R.  Dig.  202,  a  case  in  Lunacy,  that 
the  old  practice  was  to  be  followed,  and  that  an  affi- 
davit was  necessary,  but  ord.  38,  r.  19a,  is  applicable 
where  the  petition  is  in  the  Chancery  Diviaion  as  well 
as  in  Lunacy. 

Leehe,  for  the  existing  trustees. 

Cotton,  L.  T.— The  consent  i^  sufficiently  verified.  The 
General  Orders  do  not  apply  to  lunacy  proceedings,  but 
where  the  petition  is  in  the  Chancery  Division  aa  well  I 
think  the  dianoery  rule  may  be  followed. 

LncDLBT  and  Loi-ae,  L. JJ.,  concurred. 

Solicitors,  Bell,  Stewards,  A  May. 


Cotttt  of  appeal 


From  Chan.  Div. 


Hall  o.  Ewnr.  (a.) 


Nov.  8,  9. 


Bestrietive  covenant  in  lease^^Covenant  hy  Us^ee  and  h 

asiigns  "  not  to  permit  or  suffer  Remises  to  be  oeeupii 

hy  any  person  who  shall  carry  on  any  offtnHve  trad4\ 

^c— Stii-2eM0e  purchasing  with  notice  — >  Tenard  i 

suh^Ussee  in  oceupaiion~^8uh'4essee  not  liali&^^Cot 

struetion  of  words  "  not  to  suffer  "  in  the  covenant. 

A  lease  contained  a  covenant  by  the  le$&ee  ctnd  1 

assigns  **not  to   use,  exercise,  or  carry  on   upon  j 

demised  premises,  or  permit  or  suffer  any  pari  iheri 

to  he  occupied  hy  any  penon  who  shaU  uae,  occupy, 

carry  on  therein,  any  noisome  of  offeneive  trade,**  4 

S,  purchased  an  underlease  of  the  premises,  toUh  neti 

of  the  covenant  in  the  original  lease,  and  made  a  ^/^trU 

suh'demise,  containing  a  similar  covenant,  to  Jk£.    i 

after  being  in  occupation  some  months,  began  to  carry 

an  offensive  business  on  the  premises. 

In  an  action  hy  the  original  lessor^  dainting  an  I 
junction  against  both  E,  and  Bf,, 


(a.)  Reported  by  M.  J.  Blmxm,  Bsq.,  B«nister«>at-Lai 
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Odvbz  or  Appbai., 


Hall  v.JSwnr. 


COUBT  OF  ArPBAL.      * 


ffddf  rewerwitig  Kekaviob,  J.,  that  no  injunction  ought 
U  k  gnuUed  iigaimit  E.^  there  being  no  evidence  to 
«fev  ttof  JS.  had  authorized  or  eanetioned  M,  to  oecupg 
tke  prtmisee  to  carry  an  therein  an  offemive  husinest ; 
a»d  thai  E.  tPOB  not  to  he  compelled  by  means  of  an 
io/trndion  to  bring  a»  action  of^edrMnt  ogaiMt  If. 

The  doelrime  of  Talk  v.  Moxhfty,  2  FK  774,  explained. 

Hayvood  tr.  Brmuwiek  BoUdiog  Sooietj,  30  W.  R. 
S99,  8  Q.  B.  D»  403,  and  Aasierberrj  v.  Oorporatloa  of 
•OldliBm.  33  W,  JL  807.  29  Ch.  D.  UO,  followed. 

^meiOB^that  the  words  *' ehaU  nU  suffer  or  permW* 
im  a  comnamt  o/thio  hind  ought  not  to  be  construed  as 
^ogmmleai  to  "  ehaU  hinder  and  prevent,**  but  rather  as 
**  skoB  net  eattkorine  or  sanetionf.*' 

Appeel  fxook  K^wwloiii  J* 

la  IM9  the  pradeoesMr  in  title  of  the  plaintiff*  W.  H. 

flaS,  gnoted  •  laoae  of  the  premitee.  No.  339,  Edgware- 

loodf  tor  a  term  of  eightj  yean.    The  lease  eontained  a 

nairictive  eovenant  by  which  the  leeeee  oo?enanted  that 

ho,  Ide  heirs,    execnton,   adminiitraton,  and    assigai 

^'  ehall  not  at  any  time  dnring  the  term  un^,  exerdae,  or 

oany  on  in  or  npon  the  aaid  demised  premises,  or  permit 

or  anffer  aaay  part  thereof  to  be  occapied  by  any  person 

or  peraooa  who  ahall  nse,  ooenpy,  or  carry  on  therein, 

any  nnllaome  or  olEeinsiYe  trade,  basiness,  or  employment 

wWtaKMiver  w\tVnit  the  consent  in  arriting  of  the  lessor, 

ttahtuB  or  aangna,tnt  had  and  obtained." 

In  IftSl  the  oii^tl  lessee  anb-demised  the  premisra 
by  way  of  mortgage  for  the  residue  of  the  term  of  eighty 
yeaiB,  leaa  three  days. 

In  IMS  the  ex9eat3r8  of  the  mortgagee,  in  exercise  of 
the  power  of  aale  in  the  mortgage,  acid  the  aub-leaae 
to  tbe  pieaent  defendant,  J.  Ewin,  who  purchased  with 
Botiee  of  the  reatrictiTe  ooTenant  in  the  original  lease. 

In  October^  1885,  Swin  demised  the  pramisea  to  the 

defeDdant  G.  IfcNeff  for  a  term  of  twenty-one  years, 

cad  tha  demise  to  IfdNefl  contained  a  co?enant  by 

HaNcff  with  Ewin  in  terms  aimilar  to  the  reatrictire 

eowaaat  in  the  original  lease. 

XeNelf  entered  into  poaaeasion  of  the  premises,  and 
in  Fsibniary,  1886,  be  opened  an  exhibition  of  wild 
oiBida  on  the  premiaea. 

Aa  Bdkm  waa  brought  by  the  plaintiff,  W.  H.  Hall, 

aa  mfci— i  in  title  of  the  original  leaaor,  and  by  one  of 

tiie  tcaaiti  of  premiaea  adjoining,  claiming  an  injnnc- 

tioB  agnsst  the  defendanta  Ewin  and  McNeff  to  restrain 

the  ffa/eadaats  from  uf ing  or  permitting  the  premises  to 

be  mod  tat  the  pnrpoae  of  canying  on  there  an  exhibi- 

tum  of  vili  aaimala    •     .     •     and  from  nsing    • 

or  canyiag  on  npon  the  premiae«,  or  permitting  or  anf- 

teing  any  part  thereof  to  be  occupied  by  any  peraon  or 

panooawiio  ahonld  nae    •    •    •    or  carry  on  there io, 

a^y  aoiaome  trade.     •    •    . 

n*  facta  of  the  eaae  with  reference  t3  the  condnot  of 
fta  detfeadant  Ewin,  aa  shown  by  the  efidenoe,  were  aa 
: — ^The  solieitor  of  the  plaintiff  Hall,  before  the 
y  of  the  writ,  wrote  lettera  t:>  the  defendant  Ewin 
:  of  lIcNeifa  user  of  the  premises,  and  re- 
Ewia  to  stop  it.  The  defendant  Ewia  waa  ill 
\  and  did  not  anawer  these  letters,  but  on  the 
ksCMafeb,  aome  daya  prior  to  the  issue  of  the  writ, 
'kit  Swin'a  tofd  the  plalntiiTa  aolioitor  that  Ewin 
to  McNeff  about  it,  and  on  tbo  14th  of 
i  JUSeA  wrote  a  letter  to  the  plainiiff'a  solicitor 
I  ha  aaid  :  "Out  of  reapect  to  my  landlord,  Mr. 
I  hate  cloaed  the  exhibition  on  theae  premises." 
defcadant  HoNeff  did  not  in  fact  close  the  exhibi- 
,  and  on  the  18th  of  March,  1886,  the  plaintiffs 
aeeofdingly  iaawed  the  writ  in  the  action,  claiming  an 
tajweef  iou  against  both  McNeff  and  Ewin. 

Kekawieh,  J.,  granted  an  iojanctioa  against  both  the 
4eftnidaota. 

The  ^tefrttdant  Ewin  appealed. 


Homer,  Q.C.,  and  Farwdl,  for  the  appellant. — ^The 
Judge  below  construed  the  wordi  "not  to  auffer"  aa 
being  tantamount  to  "hinder  or  prerent'*  [Libdlbt, 
L.J. — la  there  not  a  recent  oaae  bearing  on  the  meaning 
of  anoh  worda  in  a  oo?enant  of  thia  kindF  Bomer, 
Q.O. — Parhapa  Attorney-General  t.  (hiardians  of  Dork- 
ing^ 30  W.  B.  $79,  20  Oh.  D.  595,  ia  the  oaae  you  refer 
to  F  Lnn>LBT,  L.J.— No,  that  ia  not  the  oaae.*]  Ewin 
ia  not  liable  on  the  oo?enant  at  law  or  in  equity :  Gox  ▼. 
Bishop,  5  W.  R.  437,  8  De  G.  M.  ft  G.  815.  Neither  U 
he  liable  under  the  doctrine  of  Tulh  t.  Moxhay,  2  Pb. 
774,  for  that  principle  ia  confined  to  the  enforcement,  by 
meana  of  an  injunction,  of  corenanta  of  a  negatire 
kind,  and  ia  not  to  be  extended  ao  aa  to  compel  the  doing 
of  aomething  aotirely — e.g.,  the  taking  of  an  action 
againat  another :  Baywocid  v.  Brunswick  Building  8o» 
defy,  30  W.  B.  299, 8  Q.  B.  D.  403 ;  London  and  Souths 
Western  Railway  Oo.  v.  Oomm,  30  W.  R.  620,  20  Cb.  1). 
562  ;  Austerberry  t*  Corporation  of  OldJiam,  33  W.  R. 
807,  29  Oh.  D.  750.  There  ia  no  eridence  or  admisaion 
here  that  Ewin  haa  aanotioned  or  oonaented  to  MoNeff's 
naer  of  the  premiaea  as  an  exhibition  for  wild  aaimals. 
The  cases  of  Parker  ▼.  Whyte,  11  W.  R.  683,  1  S.ft  M. 
167 ;  ClemenU  t.  Welles,  14  W.  R.  187,  L.  R.  1  Eq.  200 ; 
and  Carter  ▼.  Williams,  18  W.  R.  503,  L.  R.  9  Eq.  678 
are  therefore  diatingiiishable. 

Nichol  ▼.  Fenning,  30  W.  R.  95,  19  Ob.  D.  258,  was 
also  referred  to. 

Warmington,  Q,C.,  and  D.  Sturg^,  for  the  respond- 
ents.— ^The  defendant  Ewia,  by  "snffetiog"  his  temiun 
MoNeff  to  occupy  the  premises  while  carrying  on  this 
business,  haa  acted  contrary  to  the  oo?enant  of  which  h«^ 
had  notice,  and  |;berefore  is  liable  to  be  restrained  on  tbo 
principle  of  Tulk  ▼.  Moxhay,  or,  if  the  principle  of  Talk 
V.  Moxhay  does  not  corer  thia  case,  Ewin  is,  at  all  erents, 
baring  purchaaed  with  notice  of  the  oorenant,  bound  in 
equity  aa  a  corenantor  in  equity :  Baily  ▼.  De  Oreepiqny, 
17  W.  R.  494,  L.  H.  4  Q.  B.  180.  Austerberry  ▼.  i7or- 
poration  of  Oldham,  and  all  the  oaaea  of  thai  deacrip- 
tion,  only  decide  that  where  a  person  ia  in  posasaaion  of 
the  premiaea  an  injunction  will  not  be  granted  to  compel 
auoh  peraon  to  do  aome  collateral  act,  but  only  to  restrain 
faim  from  uaing  the  premises  in  any  manner  contrary  to 
the  corenant.  But  where  a  peraon  who  haa  notice  of  a 
reitrictire  corenant  ia  not  in  poaaeaaion  of  the  premiaea, 
but  haa  aub-let  them  to  another  who  breaks  the  corenant, 
the  original  leaser  in  an  action  for  injanctioa  again«t 
the  peraon  in  posaeaaion  ia  entitled  to  make  the  parson  so 
sob-letting  a  defendant  also,  in  order  to  render  bin 
liable  for  the  payment  of  coats. 

Farwdl  replied  on  the  queation  of  costs  only. 

OoTTOir,  LJ. — ^Thia  ia  an  appeal  by  the  defendant 
Ewin  againat  a  Judgment  of  Kekewich,  J.,  granting  an 
injunction  against  him. 

The  predecessor  in  title  of  the  plaintiff  Hall  granted 
a  lease  containing  a  reatrictire  corenant,  the  origin  fit 
leaaee  mortgaged  hia  intereat  by  way  o(  sub- demise, 
the  mortgagee  sold,  and  the  defendant  Ewin  wa« 
the  purchaser.  Ewin,  therefore,  was  an  under-lessee, 
and,  aa  such,  is  not  at  law  bound  by  the  corenanta 
in  the  origioRl  lease,  there  being  no  pririty  of 
estate  existing  between  him  and  the  original  leaaor. 
Ewin  is  not  in  occupation  of  the  premises,  and  it  U 
not  necessary,  therefore,  to  consider  the  question  as 
to  how  far  the  corenant  is  one  running  with  the  land, 
at  law.  Relief,  if  any,  againat  the  defendant  Ewiu 
must  be,  not  on  any  doctrine  of  oomnioa  law,  but 
on  the  equitable  principle  established  in  Tulh  v. 
Moxhay.     Now  in  my  opinion  it   would   bo  an  ax- 

•  Martin  ▼.  Spicer,  34  Ch.  D.  1,  35  W.  R.  Dig.  Ill, 
ia  probably  the  case  the  Lord  Juatije  referred  to:  aee  p. 
11  of  the  report  3  it  Ch.  D. 
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tensioD,  and  a  wrong  e^enaion,  of  the  principle  of  Tulh 
T.  Moxhay  tQ  bold  that  the  defendant  Ewin  is  bound 
under  it.  [The  Lord  Justice  here  read  the  words  of  the 
reetrictlTe  covenant  in  the  original  lease,  and  con- 
tinued : — ]  Ewin  granted  a  sub-lease  to  MoNeff  with  a 
covenant  bj  McNefl  not  to  exercise  or  cany  on  upon 
the  premises  any  noisome  trade,  business,  or  employ- 
ment without  the  consent  in  writing  of  Ewin  first  had 
and  obtained.  If  Ewin  had  given  a  lioence  to  McNeff 
to  carry  on  any  noisome  trade,  &c.,  the  case  would  be 
quite  different,  as  then  Ewin  would  have  done  some- 
thing active,  contrary  to  the  terms  of  the  oovenant. 
But  Ewin  has  done  nothing,  and  can  he  be  said  to  haye 
broken  the  covenant  by  merely  standing  by  and  doing 
nothing  ? 

As  I  understand  the  principle  of  Tulh  ▼•  Moxhay^  it 
is  that,  where  there  is  a  ri'etrictiye  covenant,  though  not 
binding  on  the  defendant  at  law,  if  the  defendant  has 
purohaced  with  notice  of  the  restrictive  covenant,  a 
court  of  equity  will  net  allow  him  to  use  the  laud  in 
any  way  inconsistent  with  the  restrictive  covenant ;  but 
the  principle  of  TuVc  v.  Moxhay  has  never  been  carried 
to  the  length  of  compelling  a  defendant  to  do  any  act 
entailing,  or  which  might  entail,  the  expenditure  of 
money.  The  plaintiff  here  seeks,  not  to  restrain  Ewin 
'  from  doing  anything,  but  to  compel  him  to  bring  an 
action  against  his  sub- tenant,  who  is  in  possession  of  the 
premisee.  In  my  opinion  it  would  be  wrong  to  make 
Ewin  liable  for  not  bringing  an  action  against  McNeff. 
[The  Lord  Justice  here  referred  to  the  letters  in 
evidence,  and  said  :^]  There  is  no  eridenoe  whatever 
to  show  that  the  defendant  Ewin  gave  any  sanction  or 
pennission  to  McNeff  to  carry  on  this  exhibition ;  on 
tha  contrary,  the  evidence  put  in  by  the  plaintiff  himself 
negatives  CTen  the  idea  of  any  tacit  consent. 

On  the  facts  proved,  therefore,  in  my  opinion  it  would 
be  wrong  to  grant  any  injunction  against  Ewin. 

On  the  question  of  costs,  I  first  thought  that  the  fact 
that  Ewin  did  not  Teply  to  the  letter  of  the  plaintiffs 
solicitor  might  have  rendered  Ewin  liable  to  pay  oosta. 
But  the  evidence  shows  that  a  week  before  the  action 
was  bioogbt  the  plaintiiFs  solicitor  saw  a  clerk  of 
Ewin's,  who  promised  that  Ewin  would  send  to  his 
tenant  and  try  to  get  him  to  stop  the  nuisance,  and  the 
letter  of  the  15th  of  March,  1886,  written  by  McNeff  to 
the  plaintiff,  shows  that  Ewin  requested  McNeff  to  close 
the  exhibition.  In  my  opinion,  therefore,  Ewin  cannot 
be  made  to  pay  the  costs. 

Lnn>LBT,  L.J.^-The  eridence  shows  that  McNeff,  the 
person  in  possession,  was  using  the  premises  in  a  way 
not  allowed  by  the  covenant.  Now  MoNeff  could  not 
have  been  sued  on  the  covenant  at  law,  but  on  the 
equitable  doctrine  of  Tuik  v.  Moxhay  he  would  have 
been  bound  and  would  be  restrained  from  using  the 
property  in  a  manner  not  in  accordance  with  the 
covenant.  But  Ewin  was  npt  iu  possession,  and  was  not 
using  the.  property  in  a  manner  contrary  to  the 
covenant.  He  was  in  fact,  I  think,  doing  what  he  could 
to  stop  this  exhibition.  The  evidence  as  to  the  inter- 
view of  the  plaintiff's  solicitor  with  Ewin's  clerk  on 
March  12,  and  the  expression  contained  in  McNefl's 
letter  of  March  15,  shows  this.  The  fact  that  Ewin  was 
ill  at  the  time  is,  I  think,  important,  as  showing  a  reason 
for  his  not  answering  the  letters  of  the  plaintiff.  There 
is  no  evidence  at  all  to  show  that  Ewin  in  fact  consented 
to  McNefPs  carrying  on  this  exhibition.  Now  the  part 
of  the  covenant  on  which  the  plaintiffs  relj  Is  that  the 
lessee,  his  executors,  administrators,  or  assigns  "shall 
not  • « .  permit  or  sufEer  any  part  of  the  demised  premises 
to  be  occupied  by  any  person  .  .  .  who  shall  use  or  carry 
on  therein  any  noisome  or  offensire  business,"  and  they 
contend  that  the  defendant  Ewin  is  suffering  his  under- 
tenant to  occupy  the  premises  and  carry  on  this 
exhibition.    But  it  is  all  importsnt  to  bear  in  mind  that 


Ewin  is  not  an  assign  of  the  original  lessee,  and  is  not 
bound  in  law  by  that  oorenant  in  the  sense  that  an 
action  for  damages  could  be  maintained  against  him. 
The  plaintiffs  therefore  must  rely  only  on  the  doctrine 
of  Tulh  T.  Moxhay.  This  is,  therefore,  an  attempt  to 
extend  the  principle  of  that  case  to  a  person  not  in 
possession  of  the  land  at  all,  and  who  is  not  doing  any 
act,  but  simply  abstaining  from  ejecting  bis  under-tenants 
In  my  opinion,  to  do  so  would  be  to  extend^the  principle 
to  ^hat  it  ought  not  to  apply  to.  The  principles  on 
whieh  the  judges  in  Haywood  v.  The  Bruntwidc 
Building  Society  refused  to  extend  the  doctrine  of  T^ 
▼.  Moxhay  so  as  to  compel  the  person  in  poeseeeion  to 
incur  expense  apply  to  this  case.  I  don't  think  it 
would  be  right  to  grant  an  injunction  sgsJnst  Ewin 
because  he  has  not  brought  an  action  against  MoNeff— 
for  that  is  what  it  comes  to.  There  is  nothing  to  justify 
us  in  forcing  Ewin  to  bring  such  an  action. 

LopBs,  L.J. — An  action  at  law  on  the  covenant  it 
clearly  not  msintainable  here,  but  the  doctrine  of  Tvik  v. 
Moxhay  is  relied  on.    That  doctrine  is,  that  a  court  ot 
equity  will  not  permit  a  purchaser  of  land  with  notice  of 
a  restrictive  covenant  to  use  the  land  in  a  way  pro* 
hibited  by  the  terms  of  the  covenant.    Now  what  are  tbs 
facts  here  P    We  must  look  to  the  eridence  to  aacertsiB 
them.     [The  Lord  Justice  hera  referred  to  the  evidence 
and  continued  :»]  If  Ewin  had  let  this  house  with  notice 
of  the  purposes  for  which  McNeff  intended  to  nae  it,  tbe 
case  would  then  be  different,  and  an  injunction  against- 
Ewin  might  have  been  right.     But  there  is  no  evidence 
of  any  sanction  or  acquiescence  by  Ewin,  and  it  is  quite 
consistent  with  all  the  facts  proved  that  Ewin  might 
have  taken  measures  to  prevent  the  user  complained  ot-^ 
short  of  bringing  an  action  for  that  purpose— when  he 
became  aware  of  the  user.    The  judge  in  the  court  below 
seems  to  have  construed  the  words  in  the  covenant "  not 
to  suffer  **  as  if  they  were  equi?alent  to  *<  hinder  and 
forbid."    I  do  not  think  they  bear  that  construction. 

I  express  no  opinion  as  to  how.  this  case  would  be  It* 
Ewin  were  assignee  of  the  original  lease. 

Appeal  allowed. 

Solicitor  for  the  appellant,  J>  H.  fforiin. 

Solioiton  for  the  respondent,  Aeton  A  Hughe$ 


Fiom  Chan.  Div.  Aug.  1,  2,  5,  9. 

Datdes  Bbothebs  '(&  Co.  v.  Daties.  (o.) 
Covenant  in  restraint  of  trade  —  Covenant  to  retire  m 
far  as  the  law  allowe^  Validiiy^Eeaiondbleneee 
Vaguenees, 

A  deed  eoceouted  on  the  dieeolution  of  a  partnerehip 
hetween  E.  />.,  E.  A.  2>.,  and  J.  2>.,  contained  the  foUovh^ 
ing  covenant  hy  J.  D. ;— "  The  eaid  J,  D.  (1)  to  retire 
wholly  and  absolutely  from  the  partnership  ;  and^  (S)  sa 
far  as  the  law  allows^  from  the  trade  or  hiknsss 
thereof  in  all  its  branches;  and  (3)  not  to  trade^  aety  or 
deal  in  any  way  so  as  to  either  direeUy  or  indirecUw 
affect  E.  D.  and  E.  A.  2>." 

HM,  as  to  (S)  and  (3),  that  they  were  too  vague  to  le 
enforced^  and  were  therefore  void, 

Hdd,  also,  as  to  (3),  that  it  was  a  covenant  entered 
into  for  the  protection  of  E,  2>.  and  E.  A.  D.  personally, 
and  that  it  therefore  did  not  pass  to  their  assignees  with 
the  goodwill  of  the  husinest. 

Per  Cotton,  L.  J.— /(  is  stiH  the  law  that  a  covenant 

(a.)  Beported  by  W.  Ivimst  Oook,  Esq.,  Barrister-at* 
Law. 
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Court  of  Appbal* 


fi  fmeral  rmiraini  of  trade,  unlimited  hoth  aa  to  time 
mitpttoe,  U  void. 

Par  Bowen  and  Pry,  L.JJ.— TTArfAer  having  regard  to 
mSend  cirevmsfances  which  now  exist  in  England  the 
M  rwle  dill  ff^tvaiis^  qnare. 

Dedaiam  o/Kekewiob,  J.,  reverted. 

Appeal  ffom  a  daeidon  of  Sekewicb,  J. 

The   plaintiff   E.   A.  Dafies  and    the   defendant,  J. 

Dstiee,  vera  kalf  biothen,  and  tbey  had  formerly  oar- 

lieden  bnmeat  in  partnership  with  their  father,  who 

w«i  dnee  dead,    in    London   and  WolFerhamptoa   as 

gA<nnimi  and  galvaniz^^d    iron   madafietureri.     The 

potteenUp  vna    dimolved,  and  E.  A.  Davies  and  bis 

fatter  porehaaed  the  defendant's  interest  in  the  bntines^ 

and  foedvill  thereof,  which  be  avsigned  to  them  by  a 

deed  dated  the  lltb  of  October,    1884. 

The  deed  oootadaed  the  following  coyenant  by  the 

defcniaat: — **Tbe  aaid  James  DaFiea  to  retire  wholly 

and  ahsolately  from  the  partnership,  and,  so  far  as  the 

bw  aflowa,  from  the  trade  or  bntiness  thereof  in  all  its 

,  and  not  to  trade,  act,  or  deal  in  any  way  eo 

diceotly  or  indirectly  to  affeot  the  said  £. 

Daviea  (the  father)  and  the  aaid  E.  A.  Davies.'' 

The  tooaineaa  wna  afterwards  sold    to  the  plaintiff 


In  18S5  the  defendant  commenced  business  In  Old- 
,l0ttftoB,  aa  galvanised  iron  merchant  and  mann« 
r,  in  paxtaership  with  one  Oodner,  who  had  been 
atMffileTlocthe  oli  firm.  This  trading  was  alleged 
to  te  a  hreaeh  oC  the  eoTonant,  and  the  company  and 
S.  A.  Davies  broogfit  the  action  to  restrain  the  defend- 
ant fiom  eo  rndiog. 

Sefciswiob,  J.,  granted  an  injanctlon  restraining  the 
detadaat  from  esrryiag  on  business  in  Old-street,  or 
4>theniiBe  trading,  acting,  or  dealing  so  aa  directly  or 
XDdiieetly  to  alEeet  the  company  in  their  bnsinees. 
Fnm  thia  dedalon  the  defendant  appealed. 

Barber,  Q.C.^  Cock,  Q.C.,  and  Rueeell  Roherti,  for 

^le  appellant.— That  part  of  the  corenant  which  pro- 

-nies  that  the   defendant  shall  retire,  "  so  far  as  the 

lawsDowr,"  from  the  trade  or  bnsiness  of  the  pcrtner- 

ihip  in  ail  its  branches  is  too  vagoe  for  the  court  to 

sitace,  and  is  therefore  void.     The  latter  part  of  the 

eevoisat,  in  respect  of  whioh  Kekewich,  J.,  granted  the 

ialmidfaa,  and  which  prorldes  that  the  defendant  shall 

not  **  tilde,  act,   or  deal  in  any  way  so  as  to  either 

diracdy  or  indirectly  affect  the  plaintiff  and  E.  Daties, 

is  ht  aaliflutsd  rmtraint  of  traie,    and   is   also   Toid. 

-Farther,  this  part  of  the  oorenant  is  personal,  and  did  not 

paas  wi^  Che  goodwill  of  the  bueioefs  to  the  plaintiff 


They  referred  to  Pollock  on  Contracts,  2nd  ed.  p.  3 1 3,  and 
csaei  there  dted;  Horner  r.  6Vav^s,  7  Bing.  735  ;  Wallie 
y.Ihy,  2  M.  ft  W.  273 ;  Hitchcock  v,  Coker,  6  Ad.  ft  E. 
439 ;  IFar«f  ?.  %rfie,  5  M.  ft  W.  548 ;  WhiUaJfer  ▼. 
Bewe,  3  Beav.  333;  MaUan  y.  May,  11  M.  ft  W.  653, 
13  lb.  511  ;  Ju^ee  ▼.  Lete,  1  H.  ft  N.  189,  4  W.  R. 
CU  Dig.  214;  Leather  Cloth  On,  r.  Loreont,  18 
^.  IL  572.  L.  R.  9  Eq.  345;  Alhopp  ?.  Wheatcro/t, 
n  W.  K.  103,  L.  R.  15  Eq.  59 :  Coltina  ▼.  Locke,  28 
W.tLISS,  4  App.  Otis.  674;  Mitchel  t.  Reynolde,  1  Sm. 
l«»C(^2th  ed.),  430,  1  P.  Wmp.  181 ;  Young  ▼.  Timminn, 
1  TfLM  ;  Hnmer  v.  Aehford,  3  Bing.  328  ;  Roueillon 
w.  iilimaus,  29  W.  R.  623,  14  Cb.  D.  351  $  Hinde  ▼. 
Orw9,llUii.±  QT^d^. 

WQrmiitften,Q,0.,  and  C.  Walker,  lor  the  respondents. 
— >T!be  old  eomovia  law  rule  that  a  corenaot  in  general 
mefr^iBt  of  trade  is  bad  uo  longer  exists,  but  the  test  of 
the  waUdity  of  aocfa  a  covenant  as  the  present  is  whether 
the  lestriction  la  reasonably  necessary  for  the  protection 
^  fthecofeomntec. 

Thsj  lefenel  to  Gonreyancing  Act,  1881,  ss.  2 
(sah  leetioBs  1 ,  5),  7 ;  Egerloa  ▼.  Earl  Brownlow,  4 
H.  L  Cae.  1238  ;  Gale  ▼.  Reed,  8  Ea^t,  80 ;  Hitchcock  r. 


Ooker ;  Homer  ▼.  A%hford ;  Mitchel  ▼.  Reynolde  ; 
WhiUaker  t.  Howe;  Harms  ▼.  Pareon$,  11  W.  R.  250, 
32  Beav.  328 ;  FigoVa  cate,  11  Oo.  27:  Ward  ▼.  Btfrne  ; 
Tallie  ▼.  Tallie,  1  W.  R.  114,  1  El.  ft  Bl.  391 ;  WaUie 
▼.  Day.  [Pry,  L.J.,  referred  to  Elvee  ?.  Croft,  10  0.  B. 
24U] 


Cock  replied. 


Our.  adv,  vult. 


Aug.  O.—CorroN,  L.J.  [after  stating  the  facts  and 
reading  the  corenant,  continued :— ]  There  is  no 
difficulty  as  to  the  first  part  of  the  corenant,  that  the 
defendant  should  retire  wholly  and  absolutely  from  the 
partnership ;  the  diffioulty  arises  upon  the  second  and 
third  parts.  I  will  first  deal  with  the  second  part 
of  the  corenanti  and  I  must  say  that  there  is  an 
example  here  whish  ought  not  to  be  followed. 
Where  parties  hare  entered  into  an  agreement  to 
execute  a  deed  to  contain  certain  corenant^  they 
ought  certainly  to  work  out  their  agreement,  and  not 
come  to  the  court  simply  to  construe  what  was  intended 
to  be  an  executory  agreement.  For  what  the  court  is 
here  asked  is  not  to  enforce  specific  performance  of  an 
agreement  by  directing  a  proper  deed  to  be  execated|  but 
as  a  matter  of  construction  to  say  what  is  the  proper 
effect  of  this  corenant.  For  my  part  I  shall  decline^ 
when  the  matter  comes  before  us  in  this  way,  to  treat  it 
as  executory,  and  to  consider  how  and  in  what  way  the 
court  would  direct  an  agreement  with  these  words  in  it 
to  be  construed.  But  that  is  not  the  ground  on  which 
I  intend  to  decide  this  case.  Is  this  oorenant  one  whioh 
the  law  will  allow  ?  That  is  the  point  T  intend  to  take, 
because  it  was  said  that  this  might  be  a  contract  to 
retire  from  the  trade  or  business  in  all  its  branches  if 
and  so  far  as  the  law  allows.  Ii  my  opinion,  if  that  is 
the  coYenant,  it  is  one  which  the  law  will  not  allow, 
because  it  is  an  absolute  restraint  upon  the  defendant 
during  bis  lifetime  from  anywhere  carrying  on  within 
England  the  business  in  which  he  was  exercised.  Keke- 
wich, J.,  held  that,  in  consequence  of  the  change  of 
circumstances  which  now  exist  in  England,  the  old  rule 
which  was  laid  down  from  rery  early  times,  that  oore- 
nants  in  restraint  of  trade  are  bad,  was  no  longer  to  be 
considered  as  the  law  of  the  court,  and,  after  the  dis- 
CHsnon  which  has  t^iken  place,  and  with  my  riews  of  the 
corenant,  we  must  consider  that. 

That  that  was  the  old  law  is  undoubted,  and  I  think 
in  the  Year  Books  in  Henry  V.'s  reign  there  is  a  case 
which  lays  down  generally  that  corenants  in  restraint  of 
trade  are  bad ;  that  it  is  contrary  to  public  policy  and 
to  the  iDt<^rests  of  the  public  that  any  man  should  be 
restrained  from  carrying  on  an  honest  business  for  the 
best  of  his  own  adrantage  and  for  that  of  the  public. 
That  was  originally  the  rule,  but  undoubtedly,  to  some 
extent,  it  has  been  modified,  and  it  has  been  held  that 
partial  restraints  might  be  good.  Eren  when  that  was 
establfshed,  it  was  first  of  all  said  that  the  court  must, 
when  it  is  aeked  to  enforce  such  a  covenant,  see  whether 
the  consideration  was  suffloient.  Now  that  is  gone, 
because,  if  there  is  valuable  consideration,  the  court  will 
leare  the  parties  to  consider  whether  that  consideration 
is  or  is  not  suifioient.  And  where  there  has  been  a 
partial  restraint  only,  the  court  has  considered  whether 
it  was  reasonably  necessary  for  the  protection  of  the 
coYenantee.  But  has  the  court  gone  further  than  that  ? 
It  is  said  there  are  cases  which  hare  laid  down  that  the 
only  thing  to  be  considered  in  judging  whether  these 
cofenants  can  be  enforced  or  not,  and  whether  they  are 
Yalid  or  not  (for  it  Is  not  only  a  question  of  equity), 
is  whether  they  are  reasonable.  Of  course,  Mr. 
Warmington  contendel  that  all  that  must  be  considered 
as  regards  the  reasonableness  was  what  was  reasonably 
required  for  the  protection  of  the  corenantae.  But  it  is 
Yery  probable  that  tbc  first  rul<!  which  I  mentlofied,  that 
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absolute  coTenants  in  restralat  of  trade  are  bad  i« 
becau&e  tbej  axe  not  reabonable,  and  in  that  sense  It 
may  be  that  what  we  have  to  oonsider  is  whether  thej 
are  reasonable.  Bat,  in  my  opinion,  if  we  look  at  the 
oases  on  wbioh  Mr.  Warmington  relied,  we  see  this,  that, 
*  where  there  has  been  a  limited  restraint,  and  a  limited 
restraint  only,  the  court  has  considered,  with  reference 
to  the  Talidity  of  the  oovenant,  whether,  though  the 
restraint  is  limited,  it  is  reasonable,  and,  of  course, 
that  mnat  be  considered,  e?en  stating  the  rule,  as 
I  hafe  endeaToured  to  do — namely,  that  an  abeolute 
restraint  is  bad,  but  that  a  limited  restraint  may  be 
good,  proTided  it  is  reasonable  only,  and  such 
as  is  required  for  the  protection  of  the  co?enantee. 
If  we  look  at  the  caaes  which  have  been  referred 
to  by  Mr.  Warmington  in  argument,  I  think  it 
win  be  found  that  they  are  reidly  cases  where  the 
jndgesy  though  admitting  the  general  rule,  and  some* 
times  doing  so  expressly,  hsTe  considered,  as  regards  a 
partial  covenant  which  was  before  them,  whether  the 
case  was  one  in  which  the  restraint  was  reasonable. 

The  first  case  to  which  I  will  refer  is  Hikhcoch  ▼. 
Cdker*  That  case  got  rid  of  the  rnle  ss  to  inquiry  into 
the  sufficiency  of  the  consideration,  but  in  other  respects 
it  deals  with  the  question  whether,  in  that  case,  the 
particular  restraint  was  reasonable  or  not.  That  case, 
which  was  decided  in  1837,  was  twice  considered,  once 
before  the  Divisional  Oourt  and  again  in  the  Exchequer 
Chamber.  There  the  covenant  was  of  the  most  limited 
description,  because  it  purported  to  restrain  the  de- 
fendant from  carrying  on  bis  business  at  Taunton  or 
within  three  miles  thereof.  It  was  most  limited  as 
regards  space,  and  therefore  the  observations  of  the 
judges  which  are  relied  on  must  be  considered  with 
reference  to  that  coyenant,  and  not  generally  with 
reference  to  covenants  which  are  not  so  limited.  What 
Tindal,  O.J.,  says  is  this  (at  p.  d56) :  *<  We  cannot, 
therefore,  hold  the  agreement  in  this  case  to  be  void, 
merely  on  the  ground  of  the  restriction  being  indefinite 
as  to  duration,  the  same  being  in  other  respects  a 
reasonable  restriction."  That  decision,  I  think,  intro- 
duced the  rnle  that  it  a  covenant  is  in  any  way  suffi- 
ciently limited  either  as  regards  space  or  as  regards 
time,  then  it  will  not  be  considered  as  an  absolute 
restraint  of  trade,  bnt  only  a  limited  restraint,  and 
then  the  question  as  to  whether  that  limitation  is 
reasonable  or  not  will  come  into  consideration. 

To  my  mind  that  case  showed  no  departure  at  all 
from  tbe  old  rnle,  unless  it  was  a  departure  from  the  old 
principle  of  considering  the  sufficiency  of  the  con- 
sideration. I  will  not  go  through  all  the  cases,  bnt  after- 
wardf,  in  1843,  in  MaUan  v.  May,  11 M.  ft  W.,  at  p.  664, 
the  rule  was  laid  down,  as  I  understand  it,  most  clearly 
by  Parke,  B.,  in  these  terms  (at  p.  664} :  "The  rnle,  as 
laid  down  by  Lord  Macclesfield  and  Lord  Ohief  Justice 
Willes,  is  that  total  restraints  of  trade  which  the  law 
•o  mnch  favours  arc  absolutely  bad,  and  that  all  re- 
straints, though  only  partial,  if  nothing  more  appear, 
are  presumed  to  be  bad."  That,  I  think,  must  be 
modified  to  this  extent*  that  the  presumption  is  not  to 
be  that  such  restraints  are  bad,  but  it  is  rather  a  matter 
for  tbe  court  to  oonsider  whether,  on  the  facts  of  the 
pariicular  cases,  they  are  or  are  not  bad.  **  But,  if  tbe 
circumstances  are  set  forth,  that  presumption  may  be 
excluded,  and  the  court  are  to  Judge  of  those  circum- 
stances and  determine  whether  the  contract  be  valid  or 
not."  He  then  quotes  a  passage  from  the  judgment  in 
Mitchtl  V.  Beynolds,  and  he  does  that  undoubtedly,  not 
as  his  own  opinion,  but  as  the  rule  that  is  laid  down  by 
earlier  Judges.  He  does  not  in  any  way  deal  with  it  as  a 
rule  to  be  departed  from  owing  to  the  fact  of  there  having 
been  a  very  great  alteration  in  the  circumstances  of  tbe 
kiugdom  between  the  year  1843  and  the  time  when 
Mitchtl  V.  Reynolds  was  decided.  Then  Psrke,  B., 
continues :  <*  Contracts  for  the  partial  restraint  of  trade 


are  upheld,  not  because  they  are  advantageous  to  the 
individual  with  whom  the  contract  is  made,  and  a 
sacrifice  ^o  tarUo  of  tbe  rights  of  the  commuiiity,  but* 
because  it  is  for  the  benefit  of  the  public  at  large  that 
they  should  be  enforced."  And  that  he  was  consider- 
ing when  he  entered  into  the  question  as  to  whether  or 
not  in  that  particular  case  the  restriction  was  reasonable 
or.  not. 

I  have  omitted  to  >mention  several  eases  in  whioh 
there  have  been  these  considerations,  but  all  of  them  are^ 
cases  where  there  was  a  partial  restraint  to  be  dealt  with, 
and  tbe  Judges  wera  appljiug  themselves,  not  to  the 
general  rule,  bnt  to  the  general  rule  as  applicable  to 
restraints  so  limited. 

But  then  it  is  said  that  not  only  are  there  these  ex* 
pressions  of  opinion,  which,  I  think,  in  their  application 
are  misunderstood,  bnt.  that  there  is  authority  whioh 
now  leads  to  the  conclusion  that  the  old  rule  is  gone, 
and  is  a  thing  of  the  past.  Now  what  are  those  oaoes  ?- 
I  will  take  them  in  chronological  order,  because  I  think 
that  that  is  probably  the  best  way  of  dealing  with  them. 
WhiUdker  v.  Howe,  before  Lord  Langdale,  was  first  in 
date,  and  undoubtedly  that  was  a  strong  case,  because 
tbe  covenant  there  was  an  absolute  one,  restraining  a 
solicitor  from  practising  in  any  part  of  Great  Britain 
for  twenty  years.  I  donbt  myself  whether  the  limit  of 
time  there  being  so  large  the  covenant  was  rightly 
considered  as  a  limited  one.  It  was,  however,  so 
treated  by  Lord  Langdale,  and  it  was  therefore  open  to 
him  to  consider  whether  or  not  the  limit  was  a  reason- 
able one.  Ho  held  that  it  was  ;  but  that  does  not  show 
a  departure  from  the  general  rule. 

The  next  case  is  that  of  The  Leather  Gloth  Co,  ▼• 
Lorsont,  before    James,    L.J.,  when    Vice- Chancellor- 
That  undoubtedly  was   a  strong   case,   baring  regard 
only  to  tbe  expressions  used  by  the  learned  Judge  when 
he  decided  the  case.     But,  in  fact,  what  really  was  im 
contest  there  was  a  contract  as  to  the  divulging  of  a 
trade  secret,  and  the  covenant  not  to  carry  on  the  trade 
was  only  connected  with,  and  in  order  to  give  effect 
to,  the  contract    not    to    divulge    the  trade    secret; 
and  although  he  does  make  general  observations  in  his 
Judgment,  yet,  in  my  opinion,  the  case  must  be  con* 
sidered  so  far  as  it  is  a  decision  only  on  a   contract 
applicable  to   a  iride  secret,  and   not  to  a  covenant 
generally  in  restraint  or  in  prohibition  of  trade.    I  find 
that  Wickens,  V.O.,  in  Alhopp  v.  Wheaicro/t,  does  treat 
that  case  before  James,  Y.C.,  as  being  a  case  of  a  trade 
secret,  and  not  of  an  ordinary  covenant  in  restraint  of 
trade,  because  what  he  says  is  this: — *'No  doubt,  hi  the 
case  of  The  Leather  Cloth  Co.  v.  Lorsont^  James,  L.J., 
then  Vice -Chancellor,  threw  some  doubt  on  the  exists 
ence  of  a  bard  and  fast  rnle  which  makes  a  covenant 
in  restraint  of  trade  invalid  if  unlimited  in  aroa ;  but 
there  were  expressions  in  the  instrument  in  that  case. 
limiting  the  generality  of  the  covenant,  and  it  was  in 
substance  a  case  of  a  different  class  from  this,  since  the 
restriction  against  trading  was  only  a  consequence  of  e 
clearly  lawful  restriction  against  divulging  a  trade  seozeC 
In  this  point  of  view  it  may  probably  be  thought  to 
bear  some  analogy  to   WaUU  v.  Day.    Assenting,  aa  I 
do,  to  everything  that  was  said  in  Leather  Clcih  Qo^  t. 
Loraontt  I  can  hardly  treat  it  as  authorising  me  to  de- 
part from  the  recognized  rule  as  to  limitation  of  space  in 
a  case  so  different  from  it  as  the  present  is,  and,  anle^ 
that  rule  be' departed  from,  the  covenant  here  is  clearly 
bad."    Wickens,  Y.O.,  on  whose  opinion  I  lay  great 
store,  not  only  treats  this  case  as  I  do,  but,  wlkttt  ia 
probably  more  important,  be  treats  the  old  rule  aa  atOi 
subsisting  in  the  year  1872  and  as  the  law  of  the  ooort. 
T  may  observe  here  with  reference  to  that  observation  of 
his  that  the  covenant  was  limited  to  the  period  diixiiiK 
which  certain  patents,  the  right  to  obtain  which  through* 
out  Europe  was  granted  to  the  plaintiff  were  to   laat» 
and  it  may  be  that  it  was  limited  in  time,  though  not  iia 
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tftfBb,  in  such  •  way  as  to  make  it  a  limited  and  not  a 

genoal  eovenaat.     With  great  respect  to  tba  late  Jamea, 

W.,  if  he  intended  to  expreu  bis  Tiew  that  the  oases 

to£bori2ed  Lim  to  aay  that  on  the  groand  of  policy  the 

old  rale  had  been  departed  from,  he  conld  not,  in  my 

opiidoa,  have  enfficientlj  coondered  to  what  it  was'  that 

the    obeerrations    of    the    judges    relied    on    by  Mr. 

Wamlngton  weve   addressed,   which  were  not  to  the 

general  qnestion  whether  abEolnte  covenants  were  good, 

but  to  the  qnestion  whether  limited  covenants  were  in 

tb«  paitienlar  cases  good,  and    laying  down  the  rule 

wb&dh   ought  to  be   applied  to   such   oases.     If,    then, 

'Widceos^  Y.C.,   was  not  aware  that  the  old  rule  had 

been  departed  from  (as  I  own  I  sm  not),  I  am  oon- 

Hmed  in  my  opinion  by  what  was  said  in   Collins  ▼. 

Zodhe    by  Sir     Montague    Smith    When     giving     the 

dedndn  of    the   Privy  Ck>uncil,   because   what  he  says 

(at   p.  686)    is    ibis  :    '*  The    numerous     oases    which 

bare  been   decided     on    this    subject "    (covenants  in 

restraint  of  trade)  "  are  eoUeoted  in  the  notes  to  Mitchd 

T.  AymoldM  ia  the  lat  toI.  of  Smith's  Leading  Cases. 

H  may  be   gathered    from    them  that  agreements    in 

restraint  of   trade  are  against  public  policy  and  void, 

unleaa  the  restraint  tbey  impose  is  partial  only,  and  tbey 

axe  made  on  good  consideration,  and  are  reAsoaable." 

He  clearly,  therefore,  lay  a  down  the  two  reguiutes  which 

us  neecMSTy  to  tha  ▼alidity  of  covenants  iu  restraint  of 

trade — ^vik.,  that  they  must  not  be  uolimited,  aud  tben, 

it  they  ate  limited,  it  most  be  considered  whether,  even 

having  regard  to  tbe  limit,  tbey  are  reasonable.     In  my 

opinion  that  cli  law,   notwithstanding  the  opinion  of 

Kekewich,  J.,  of  the  change  which  bas  taken   place  in 

tile  eoootry,  still  oigbt  to  be  recognized  and  regarded 

liy  US  as  the  law,  and  ought  not  to  be  departel  from  by 

fla.    If  it  19  to  be  done  it  must  not  be  by  tbis  court  but 

If  the  Hoo^e  of  Ijords. 

Tben,  if  that  be  so  and  tbe  covenant  bears  the  con- 
struction which  at  one  time  was  contended  for  by  Mr. 
Waxmiagton,  in  my  opinion  the  covenant  is  bad,  be- 
QBaae  the  law  doea  not  allow  an  absolute  covenant  to 
1^  np  trade.  I  need  not  go  into  the  reasons  why  that 
is  ao,  bnt  tiiere  are  plenty  of  reasons  for  it.  No  man 
oa^  to  be  prevented  during  bis  life  from  earning  his 
fivdihood  by  carrying  on  bis  trade,  and  tbe  public 
oa^  not  to  be  prevented  from  the  benefit  which  they 
nay  gat  from  a  man  who  is  skilled  in  a  trade  carrying  on 


Than  ia  one  other  case — Bou$illon  v.  BousUlon — 
wbidi  I  have  omitted  to  mention,  which  was  decided 
ij  Frj,  LJ.,  in  which  I  think,  undoubtedly,  he  used 
capteasiaoa  which  showed  that  he  took  a  somewhat  wider 
fiew  than  I  do  of  the  law.  In  that  caae  there  waa  a 
Iteit  of  time  whieh  might  have  made  the  covenant  s 
Bmitsd  one,  and  not  a  general  one  in  absolute  restraint 
of  trade,  and,  if  so,  it  comes  within  what  I  think  is  now 
^e  trae  rnle,  that  where  there  is  a  limited  covenant  you 
i  to  oonsider  how  far,  havin^t  regard  to  the  particular 
I  of  the  case,  that  limit  is  a  reasonable  one. 
Aboatthat  ease  I  say  no  more  after  what  I  have  said  on 
■■a  csK^s  generally* 

lEbea  it   la  said  tbat  it  is  a  covenant  '*  not  to  carry 
I  within  such  limits  of  time  and  space  as  the  law 
reasonable."     Now,  construing  it  in  tbat 
'V^,irtaQh  I  hardly  think  is  the  right  way  of  construing 
'S^  tit  la  a  covenant  which  the  court,   iu  my  opinion, 
;  to  enforce.    If  parties  vrish  to  rest  rain  those 
they   are  dealing  from  breaking  a  limited 
i  against  carrying  on  a  trade,  they  must,  in  my 
if  tbey  wish  the  court  to  assist  them,  them- 
ilz  tbe  limits  within  which  there  is  to    be    no 
J  on  of  the  trade,  and  must  do  so  at  their  peril. 
» hnr  will  determine  whether  that  limit  is  a  good  one 
whataer  it  is  one  which  is  so  unreasonable  that  the 
TODant  must  fall.     It  is  entirely  different  from  the 
•enaat  to  aetUe  property  in  a  certain  line  or  family 


**  ao  long  as  tbe  rulos  of  law  and  equity  will  allow.' ' 
Tbey  are  certain  definite  and  fixed  rules  laid  down  as 
regards  the  limitation  of  property  which  will  prevent  it  • 
from  being  so  settled  as  to  exceed  the  limits  laid  down 
by  the  rule  against  perpetuities.  There  is  no  definite 
fixed  rule  as  to  the  limits  within  which  trade  can  be 
rastrained.  Tbat  must  depend  upon  the  circumstances  of 
each  case,  and  in  my  opinion  it  U  wrong  to  make  a 
covenant  in  this  form,  and  wrong  for  tbe  court  t3  en- 
force it,  because  it  can  be  seen  at  onee  on  tbe  injunction 
which  is  granted  what  diifieulties  will  aris?. 

Kekewiob,  J.,  has  said  that  carrying  on  bunaess  in 
Old.etreet,  in  tbe  City  of  Loudon,  is  within  a  reasonable 
limit,  but  he  has  not  defined  what  else  will  be  so,  and 
are  we  again  and  again  to  have  this  question  arise  on 
the  covenant  where  the  parties  have  sought  to  get  the 
court,  without  risking  the  validity  of  their  covenant, 
from  time  to  time  to  say  whether  a  particular  space  and 
a  particular  time  is  within  tbe  limits  P  Is  it  a  limit  of 
time,  is  it  a  limit  of  space  which  Is  here  to  protect  the 
covenantee  P  In  my  opinion,  if  we  look  at  it  in  that 
which  i^  tbe  modified  form,  tbe  answer  to  it  is  this  :— 
**  There  are  no  liooits  fixed  by  law  which  can  be  regarded 
at  introduced  into  this  covenant."  A  covenant  iu  this 
form,  indefinite  as  it  is,  in  my  opinion  is  one  which 
neither  a  court  of  equity  nor  a  court  of  law  ought  to 
enforce.  The  parties  must  make  up  their  minds  to 
say  what  they  agree  to  as  regards  limit  of  time  or  space 
within  which  there  is  to  be  no  trading. 

We  now  come  to  the  third  branch  of  tbe  covenant 
on  which  Kckewich,  J.,  to  some  extent  acted — namely, 
"  not  to  trade,  act,  or  deal  in  any  way  so  as  to  either 
directly  or  indirectly  affect  E.  Da  vies  and  E.  A.  Davies." 
Now  Mr.  Berber  did  not  argue  the  point  because  he 
thought  it  was  covered  by  a  previous  decision  of  the 
Court  of  Appeal,  but  in  my  opinion  there  is  one  great 
objection  to  it,  which  is  that  it  is  a  covenant  the  benefit 
of  which  would  not  pass  with  the  goodwill  to  the  pur- 
chasers, the  plaintiff  company.  The  case  to  which  he 
referred  was  a  case  where  there  was  a  oontraot  not  to 
trade  within  certain  limita.  That  was  evidently  a 
covenant  entered  into  in  order  to  protect  the  bueiueaa 
and  the  goodwill  of  it,  and  therefore  it  waa  one  which 
would  pass  with  the  goodwill  to  a  purchaser  of  the  good- 
will, but  there  is  no  such  absolute  covenant  here.  To  my 
mind  the  covenant  is  one  wbioh  points  rather  to  the 
personal  benefit  of  the  father  and  of  the  half  brother 
than  to  any  protection  of  the  goodwill.  So  far  as  the 
parties  intended,  the  goodwill  waa  defended  by  the  pre- 
vioua  covenant  iu  reatraint  of  trade,  which  in  my  opinion 
was  an  invalid  covenant,  and  this  could  not  have  been  in- 
tended as  an  addition  to  tbat  which  in  their  minds  was 
absolutely  provided  for,  but  as  something  which  the  de- 
fendant covenanted  for  the  benefit  of  hia  father  and 
hia  half  brother  personally,  and  not  that  which  waa  to 
affect  the  trade  which  be  hod  partel  with  to  them.  In  my 
opinion,  having  regard  to  the  greit  indefiniteness  of  this 
covenant,  and  to  my  opinion  that  it  is  not  one  which  the 
purchasers  would  be  entitled  to  say  passed  to  them  with 
the  goodwill,  no  relief  ought  to  be  granted  on  tbat 
branch  of  the  covenant  either.  In  my  opinion,  there- 
fore, differing  from  Kekewiob,  J,,  in  this,  the  action 
fails  and  ought  to  be  dismissed. 

BowBN,  L.J.^We  are  asked  to  enforce  the  covenant, 
which  the  Lord  Justioe  has  read,  which  divides  itself 
into  three  parte.  The  first  i»art  of  the  covenant  providea 
that  James  Daviea  is  to  retire  wholly  and  absolutely  from 
the  partnership ;  the  second,  tbat  so  far  as  tbe  law  allowa 
he  shall  retire  (I  incorporate  the  words  **  he  shall  retire  ** 
from  tbe  previous  section)  or  shall  undertake  to  retire 
(because  it  is  immaterial  to  my  argument  which  it  ia 
from  the  trade  or  business  thereof  in  all  its  branches 
and  the  third  part  of  the  covenant  providea  that  *'  be  is 
not  to  trade,  act,  or  deal  iu  any  way  ao  as  to  either 
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directlj  or  indirectly  affect  E.  Davies  or  E.  A. 
Daviep." 

"With  regard  to  tbe  first  part  of  the  coTenant — viz., 
that  be  ehall  retire  from  tbe  partnenhip,  there  is  no 
question  bnt  that  it  is  a  coTenant  which  might  be  law- 
fully made  and  cne  that  baa  been  performed  in  the  present 
instance.    Tbe  difficulty  arises  with  regard  to  tbe  two 

„  further  parts  of  tbe  coYenact,  which  I  have  endeavoured 
to  divide,  aid  which  I  will  take  separately. 

Pirst,  with  regard  to  tbe  provision  that,  "  so  far  as 
tbe  law  allows,  be  eball  retire,  or  undertake  to  retire, 
from  tbe  trade  or  business  thereof  in  all  its  branches." 
T  think  that  must  be  equivalent  to  a  covenant  either 
to  retire  absolutely  from  tbe  trade,  if  the  law  allows 
such  a  covenant  to  be  made,  or,  if  not,  to  retire 
from  tbe  trade  so  far  as  tbe  law  permits  of  such  an 
undertaking.  If  it  is  to  be  construed  in  the  first  of 
those  two  ways — a  covenant  to  retire  absolutely  from  tbe 
trade  or  business — it  seems  to  me  to  be  against  the 
common  law,  for  this  reason :    tbe    principle   of   the 

.  common  law  that  covenants  in  restraint  of  trade  which 
are  unlimited  altogether,  whether  in  space  or  time,  is 
that  such  covenants  are  void.  They  cannot  be  enforced. 
That  was  laid  down  as  long  ago  as  the  Year  Book  of  2nd 
Henry  5,  which  was  followed  in  the  reign  of  Elizabeth, 
and  wb lib  is  alluded  to  in  the  Ipewich  Tailors*  ca$e^ 
11  Co.  53a.  What  the  court  said  in  tbe  latter  case  was, 
"  At  tbe  common  law  no  man  could  be  prohibited  from 
working  in  any  lawful  trade,"  for  these  reasons,  that  it 
is  central y  to  the  wish  cf  the  law  that  all  should  not 
learn  and  practice  lawful  trades  and  sciences  which  are 
profitable  to  tbe  commonwealth,  "and  therefore  the 
common  law  abhors  all  monopolies  which  prohibit  any 
from  working  in  any  lawful  trade."  Then  the  court 
proceed  to  consider  the  case  in  2nd  Henry  5,  and  they  say 
that,  "for  the  same  reason,  if  a  husbandman  is  bound 
that  be  shall  not  sow  his  land,  the  bond  is  against  the 
common  law,"  and  tbe  statute  of  5  Eliz.  c.  4,  which  pro- 
hibits every  person  from  using  or  exercising  crafts  or 
occupations  until  they  have  been  apprentices  was 
enacted  with  intent  of  encouraging  education  in  trade. 
**  Thereby,"  said  tbe  court,  "  it  appears  that,  without  an 

.  Act  of  Parliament,  none  can  be  in  any  manner  restrained 
from  working  in  any  lawful  trade.^'  That  language 
must,  of  course,  te  taken  with  reference  to  theaubject- 
xnatter  of  the  case,  but  still  I .  use  it  as  showing  that, 
broadly,  the  law  sets  its  face,   subject  to  exceptions 

.which  I  shall  have  to  consider,  against  restraints  of 
trade.    That  is  laid  down  in  Mitchel  t.  Beynoldt,  a  case 

.  which  may  be  said  to  be  the  foundation  of  the  recent 

.  decisions  upon  the  point. 

Now  there  may  be  limitations  to  be  found  in  the 
covenants  on  the  strength  of  which  it  is  endeavoured  to 

.  escape  from  this  general  doctrine.  There  may  be  each 
a  limitation  in  respect  of  time,  and  the  view  taken 
by  the  court  has  been  that  a  limit  in  respect  of  time  is 
not  indiepensable  in  order  to  enable  the  covenant  to  be 
enforced  where  there  is  some  other  !imit  to  be  found 
which  makes  the  covenant  reasonable  and  necessary  for 
tbe  protection  of  tbe  party  who  seeks  to  protect  himself. 
These  cases  I  need  not  discuss  further.  Then  we  come 
to  another  limitation  which  may  be  found —  a  limitation 
in  respect  of  space,  and  as  yet  I  think  that  there  has 
been  no  dedsion  that  you  may  have  a  covenant 
altogether  unlimited  in  respect  of  space,  unless  in  the 
case  of  special  limitations,  which  form  the  third  class  of 
limitatioDs — the  limitation  which  is  to  be  found  in  tbe 
special  ca«e  in  the  special  character  of  the  subject- 
matter  which  is  sought  to  be  protected.    The  latt  or 

third  kind  of  limitation  is  a  kind  of  limitation  which  I 
think  James,  y.C,  thought  he  had  found  in  the  case  of 

tbe  Leathir  Cloth  Co,  v.  Lorsontf  though  in  that  case 

also,  aa  the  Lord  Justice  has  pointed  out,  there  may  also 

have  been  found  a  limitation  in  respect  of  time. 
We  have  been   asked  by  Mr.   Warmington,  in    an 


extieaely   able  argument,  first  of  all  to  hold  that  a 
limitation  in  respect  of  space  is  not  necessary  if  you  can 
find  that   protection   through  tbe   unlimited  area  of 
space  is  reasonably  necessary  for  the  protection  of  tbe- 
covenantee.     But  Mr.  Warmington  has  not  confined 
himself  to  that  minor  proposition,  he  has  gone  further, 
and  has  asked  us  to  consider  generally  whether  the  state 
of  circumstances — the  change  in  the  character  of  tbe 
business  of  the  world,  the  extension  of;  the  means  of 
intercourse  between    one   part  of    the    kingdom  and 
another  and  one  part  of   tbe  world  and  another— has 
not    shaken    to    its    core   the   original   doctrine  that 
ooveiuints   unlimited  altogether  ought  not  to  be  en- 
forced.   It  appears  to  me  that  if  there  were  to  be  aay 
change  made  in  the  principle  of  the  common  law  to  which 
I  have  alluded  and  which  has  remained  nnaasaiJable 
for  centuries,  it  would  better  come  from  tbe  Home 
of  Lords  than  from  ourselves.    But  if  there  was  to  be 
an  exception  engrafted  on  the  rule,  or  tbe  rule  was  to  be 
modified  with  reference  to  tbe  requirements  of  mcdsm 
society,  as  to  which  I  vriU  for  a  moment  express  no 
opinion,  it  conld  only  be  if  the  case  in  question  ranad 
itself  under  one  of  these  two  beads,  either   that  toe 
covenant  in  its  unrestricted  form  was  one  which  was  s 
benefit  to  the  public,  in  which  case  it  might  bo  aald  that 
that  would  destroy  the  reason  for  insisting  on  the  old 
rule  which  was  derived  from  the  public  policy  of  tbe 
kingdom ;  or,  secondly,  if  it  was  reasonably  naoessa^ 
for  tbe  protection  of  tbe  covenantee.      Li  the  preseat 
case  it  seems  to  me  that  we  have  got  no  material  upon 
which  we  can,  without  keeping  in  tbe  dark,  assume  that 
the  present  covenant  is  a  benefit  to  the  public,  for  there 
is  nothing  to  my  mind  which  shows  that  the  pnbUe 
would  be  benefited  by  allowiog  such  a  covenant  as  the 
one  in  this  case  to  be  enforced,   nor  have   we   the 
materials  for  deciding  that  such  a  covenant  is  reasonably 
necessary  even  for  the  protection  of  the  covenantee.    It 
appears,  therefore,  to  me  that  it  is  not  necessary  iu  tb« 
present  case  to  consider  or  to  decide  whether  what  I 
have  called  the  old  doctrine  of  the  common  lai(,tba% 
covenants  absolutely  unlimited  both  in  respect  of  space 
and  in  respect  cf  time,  ought  to  be  modified,  having 
regard  to  the  altered  character  of  tbe  commercial  inter* 
course  of  the  world.    We  ought  to  leave  that  to  be  dis* 
cussed  on  another  occasion  when  the  facto  really  luie 
tbe  point.    For  the  aame  reason  it  appears  to  nae  that 
we  are  not  bound  iu  the  present  instance  to  decide  even 
that  an  absence  of  limitation  in  respect  of  spaoa  may  be 
excused  or  may  be  excepted  if  it  is  reasonably  rxecassaij 
for  the  protection  of  the  covenantee,  because   theie  is 
nothing  here  which  shows  that  it  was  reasonably  neosf 
sary  for  the  protection  of  the  covenantee.     Fox  tbit 
reason,  without  denying  that  I  have  an  indinatifli  to 
think  that  the  rule  of  the  common  law  is  too  mwjk 
engrained  in  ito  history  to  ^be  changed  at  this  momfflt 
at    all    events,  except    by  the  highest  court   in   thi» 
country,  I  do  not  decide  it,  because  it  seems  to  me  the 
materials  do  not  enable  us  to  do  so.    If,  therefore^  the 
part  of  the  covenant  which  I  am  now  discussiiig;|  which 
is  that  James  Davies  is  to  retire  as  far  as  the  law  allowa 
from  the  trade  or  business  in  all  ito  brancheSy  ia  to  be 
interpreted  as  being  an  absolute  covenant,  and  we  axe 
asked  to  hold  that  the  law  will  allow  ia  such  a  oaee  much 
a  covenant  to  be  made,  I   say   there  are  no  aoit   of 
materials  upon  which  we  could  attempt  to  applj  the 
modification    of    tbe   general    principle    whteh     Hr» 
Warmington  a£ks  us  to  accept  of  the  old  rule  of  the 
common  law. 

But,  then,  if  we  are  to  read,  on  the  other  hand»  thin 
branch  of  the  covenant  as  something  short  of  tha^  if  it 
only  means  that  the  covenant  in  restraint  of  trade  ie  not 
to  be  unlimited,  but  that  the  limit  is  to  be  found  by  ei& 
appeal  to  tbe  law,  then  it  seems  to  me  that  the  ob^ii^ 
answer  is  that  it  is  too  vague  for  us  to  deal  with.  X 
tLink  myself  that  it  would  have  been  too  vague  OTen  if 
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iliitd  remained  in  the  natare  of  an  execatoij  contraet 
to  ezBcntd  a  dead  in  that  ahape.    The  parties  would  still 
be  ackiBg  the  law  to  do  for  them  what  they  had  not 
Biie  up  their  minda  about  themselTes  ;  they  would,  in 
iKt,  be  asking  the  law  to  make  a  contract  for  them 
Sfttead  of  making  it  for  themseWes.    But,  in  anj  ?iew, 
it  ssems  to  me  that  this  covenant  is  too  Tagne.    This  is 
aeovenant,  it  iaaaid*  that  Davies  will  retire  as  far  as  the 
law  allows,  and  that  we  are  to  ask  the  law  what  is  to  be 
the  zestnint  Impoaed  npon  the  generality  of  the  ooTen- 
ant.    TSm  law  ia   absolutely  iucspable  of  answering  a 
qncsftkm  so  pat*     It  ia  perfectly  true  that  in  mauy  con* 
tracts  where  yoo    want  a  measure  to  be  applied  to  a 
pptfcahr  sobject-matter,  you  leave  the  measure  to  be 
MpfiSed  hj  reaoon.       There    are   many    contracts,  for 
exiBpfe,  wfaidli,  inatead  of  fizing  the  regular  time  for 
p^raeat,  pioTide  that  the  time  shall  be  fixed  by  what  is 
w— hie  in   the   trade  or  in  the  business.    In  those 
cases  yioa  introduce  the  consideration  of  what  measure 
TCBSOB  will  apply,  because  the  measure  which  reason  will 
€fftj  tenda  towarda  certain^,  and,  therefore,  enables 
yon  to  make  up  for  the  absence  of  distinction  on  the 
pBt  of  the  oontnict  by  reference  to  a  standard — the 
etaadaid  of  reason  which  the  parties  bad  in  their  minds 
HiOQgjh  they  did  not  expreaa  it  on  paper — and  yoa  there - 
lore  say  that  that  is  certain  which  cau  be  made  certain, 
\nX  that  la  where  the  introduction  of  the  measure  of 
ictaon  tenda  to  certainty.     In  the  present  case,  what 
we  an  In  aeanh  of  is  some  definition  which  would  limit 
wbstcthecwin  ia  a  pure  negatire.    In  such  a  case  as 
that  yon  cannot  ask  reason  to  put  a  limit  on  a  mere 
You  canaot  get  a  measure  out  of  it  at  all,  and 
says    about  it   yon  remain   still  ii^ 
wut  «f  the  definition  which  is  necessary  to  make  the 
CDioant  a  lestiieted  one*      The  most  obvious  proof 
cf  the  tmth  of  that  proposition  is  to  recall  to  one's 
aiad  this,  that,  aaanming  the  law  will  allow  certain  re- 
tfrictians^  there  may  be  twenty  different  restrictions — all 
«C  whiflh  might  serve  the  purpose  of  the  parties,  all  of 
wUh  would  be  abaolately  inconsistent  with  each  other, 
sIL  of  which  the  law  would  allow.      How  are   we  to 
r  which  of  those  particular  restrictions  the  parties 
dsd  to  impoae.    They  leave  it  absolutely  uncertain, 
lad  lor  the  best  of  all  res  sons,  beeause  they  have  not 
asAa  ap  their  minds.    Therefore,  to  ask  us  to  apply 
awmatthjs  particular  point  is  to  ask  us  to  condescend 
nn  mme  one  of    the   twenty    possible   alternatives, 
^M^  Iha  partiea  themselves  could  not  make  up  their 
they  would  take.    A  contract  to  do 
r  that  is  unreasonable  contains  in  itself  no  limita- 
theze  may  be  a  hundred  different  reason- 
all  of  which  are  inconsistent  with   one 
Suppose  for  a  moment  we  take  an   illus- 
whieh    was  dealt   with  in  the  course  of  the 
the    law    of    England    allows  a   man    to 
for  hia  labour,  or  allows  him  to  place  himself 
^fheaerviee  of  a  master,  but  it  does  not  allow  him  to 
*Mfc  to    his    ocmtract    any    secvible    incidents,  apy 
4iiMHta   of    aervitude  as  distinguished  from  service. 
^  Vhat  aort  of   a  position  would  a  contracting  party 
lUielhe  court  who  made  this  sort  of  contract  for  him- 
*fl^I  will  uudertake  to  serve  you  in  every  possible 
t  the  law  does  not  consider  repugnant  to  the 
tkat  aervible  incidents  are  not  to  be  imposed 
i  *|v^."     That  is  too  vague.    It  gives  you  no  sort 
BoC  aervioe.    In  the  same  way,  contracts  in 
(si  aairiage  are  void  except  in  ceitain  specified 
bsse,  for  iaatanoe,  a  definite  peiiod  is  imposed 
ase  asks    of   the  health   of*  one  of    the  parties. 
r^osSd  a  BMOi  cofitract  that  he  would  never  marry, 
I  ahpuya,  to  anch  limitations  as  the  law  imposed  P 
1  leave  tbecoatraot  absolutely  vague.  You  would 
taew  what  he  mmnU    For  the  same  reason,  if  you 
I  fkli  ooDtnet  in  the  secondary  sMise  as  an  attempt  to 
»«  coBtnelin  partial  restcahit  of  trade,  the  answer 


is,  We  do  not  know  what  the  parties  mean.  On  that 
ground  it  seems  to  me  that  that  part  of  the  contract 
cannot  be  enforced. 

Then  we  come,  lastly,  to  the  third  branch  of  the  cove- 
nant, that  James  Daries  is  **  not  to  trade,  act,  or  deal  in 
any  way  so  as  to  either  directly  or  indirectly  affeot,"  whomP 
B.  Davies  and  E.  A^  Davies.   I  doubt  myself  whether  that 
contract  is  not  an  absolutely  uoiestricted  covenant  in 
restrsiot  of  trade  in  one  view  put  upon  it,  and,  it  so,  I 
think  it  is  bad  for  the  same  reason  as  I  said  before  with 
regard  to  the  earlier  branch  of  the  covenant.    Bat  to 
read  it  in  a  less  offensive  or  less  rigid  way,  suppose  it  to 
be,  **  not  to  trade,  act,  or  deal  in  any  way  so  as  to  affect 
£.  Davies  and  the  plaintiff  E.  A.  Daries  ia  their  busi- 
ness," it  is  a  covenant  that  seems  to  ma  to  be  personal  to 
E.  Davies  and  E.  A.  Davies,  and  cannst  be  assigned.    It 
is  perfectly  true  that  there  is  a  class  of  covenants  in 
restraint  of  frado  which  would  affect  established  busi- 
nesses which  can  be  assigned.     Eor  iaetance,  a  covenant 
not  to  carry  on  business  in  a  parti oalar  street  or  in  a 
patticular  town.    That  may  pass  by  assignment  to  the 
assignee  of  the  business ;  but  if  the  contract|  on  its  true 
construction,  is  a  personal  one,  it  cannot  bo  assigned.   The 
rule  of  law  is  plain.    You  cannot  assign  tbe  benefit  of 
covenants  which  are  purely  personal.     I  think  this  if  a 
purely  personal  covenant,  that  it  cannot  therefore  be 
assigned,  and  cannot  be  enforced  by  the  present  appli- 
cants. 

On  these  grounds  it  seems  to  me,  with  regret,  that  we 
must  differ  from  Kekewich,  J.  As  I  said  before,  as  far 
as  I  am  concerned,  I  leave  undiscussed  and  unsettled 
the  great  question  as  to  how  far  modera  changes  in 
commerce  affect  the  old  doctrine  of  common  law. 

Far,  L. J.— In  this  case  we  are  called  upon  to  enforce, 
by  way  of  injunction  and  by  asBessx)i9nt  of  damages,  a 
covenant  contained  in  an  executed  contract.  We  have 
not  before  us  an  agreement  which  is  intended  to  be 
afterwards  defeloped  into  a  deed,  but  we  have  a  solemn 
and  formal  deed  executed  between  the  parties  which 
oontahis  this  covenant.  We  are  told  (and  I  have  no  . 
doubt  with  perfect  truth)  that  tbe  history  of  it  is  this. 
That  the  very  formal  covenant  which  we  have  to  oonstroe 
was  part  of  an  earlier  executory  and  informal  contract, 
and  that  the  parties  to  it,  not  being  able  to  develop  that 
contract  satisfactorily  between  themselves,  inserted  in 
the  formal  instrument  the  very  words  they  had  used  in 
the  informal  one.  That  does  not  enable  us  to  construe 
the  covenant  in  any  different  manner  from  what  we 
should  if  the  contract  was  throughout  a  formal  and  an 
executed  contract. 

Now  the  covenant  consists  of  throe  parts.  It  is,  first, 
that  J.  Davies  is  to  retire  wholly  and  absolutely  from 
the  partnership.  With  regard  to  that  no  question 
arises.  Secondly,  J.  Davies  is  to  retire  (for  thus  I  read 
it),  so  far  as  the  law  allows,  from  the  trade  or  business 
thereof  (that  is  the  partnership)  in  all  its  branches;  and, 
thirdly,  J.  Davies  is  not  to  trade,  act,  or  deal  in  any  way 
80  as  to  either  directly  or  indirectly  affect  E.  Davies  or 
E.  A.  Davies.  I  deal  first  with  the  second  branch  of 
that'  covenant,  that  J.  Davies  will,  so  far  as  the  law 
allows,  retire  from  the  trade  and  business  of  the  part- 
nership in  all  its  branches.  I  tbiuk  that  covenant  ia  too 
vague  to  be  enforced.  I  think  the  object  of  the  con- 
tracting paitles  was  to  leave  the  law  to  make  the  con- 
tract kMtween  them.  I  think  that  it  is  the  function  of 
the  courts  of  law  to  interpret  contracts ;  to  say  whether 
a  contract  is  or  is  not  reasonable ;  to  say  whether  it  is 
or  is  not  void ;  but  that  it  is  not  the  duty  of  the  courts 
to  make  contracts  between  parties.  Whether  these 
words  would  be  oapable  of  development  if  the  court 
had  directed  an  instrument  to  be  executed  to  carry  them 
into  effect  is  a  point  npon  which  I  need  not  express  any 
concluded  opinion.  I  entertain  the  greatest  doubt 
whether  the   court  could   be  called   upon  to  interpret 


92 


THE   WEEKLY  BEFOBTEB.     [Dec.3.i«T.]     Vol.  XXXVI 


COUBT  OP  ApVXAL. 


BAfiis  Bbothbks  &  Ck>.  V.  Batibb. 


Court  of  Appeal. 


sncb  wor^s.  The  nHeou  whj  I  come  to  that  ooDclaeion 
is  this,  that  ^hHte?er  else  may  be  in  doubt  sboat  con- 
tracts in  restrai&t  of  trade,  ibis  is  plain  and  nndispnted, 
that  no  contract  Iq  restraint  of  trade  which  is  unreason- 
able—-which  is  larger  thsn  is  necessary  to  protect  the 
intereft  of  cobtraoting  paities— >ia  good. 

It  appears  to  me  that  there  may  be  a  hundred  forms 
of  contract,  each  of  which  might  be  reasonable,  and 
might  therefore  be  good,  but  that  the  law  cannot  select 
which  of  those  hundred  forms  i^  to  be  the  oontraet 
between  the  parties. .  Let  me  aesnme  for  one  moment 
(as  is  probably  the  case)  that  it  is  necessary,  in  order  to 
mske  the  eontract  reat enable,  that  there  should  be  some 
limitation  in  respect  of  space.  Is  Wales  to  be  left  out, 
or  the  Eastern  counties,  or  the  Southern  oounties,  or 
the  Northern  counties  F  Ko  hnman  being  can  tell. 
That  is  a  matter  which  ought  to  ha?e  been  settled  be- 
tween the  contracting  parties.  Similarly,  if  a  limitation 
in  reepect  of  time  be  necessary  in  crder  to  make  the 
contract  reasonable,  the  court  cannot  lay  down  what 
length  of  time  is  requisite  and  what  length  of  time  is 
reasonable.  When  the  paitirs  to  the  contract  have 
settled  all  those  matters  between  tbemselTSS,  then  the 
court  can  attend  to  the  suggestions  of  those  who  say 
that;  looking  at  all  the  particular s  of  the  contract,  the 
contract  is  or  is  not  nnreasonable.  I  repeat  that  the 
substance  of  this  document  seems  to  me  to  throw  upon 
the  court  the  making  of  the  coniract  between  the  parties, 
^r  that  reason  I  think  it  is  too  Tsgue  to  be  enforced. 

I  have  come  to  the  oondosion  which  I  have  stated 
without  reference  to  the  larger  question  which  has  been 
to  much  debated  in  the  course  of  this  argument,  and  in 
say  judgment  it  does  not  require  adjudication  from  us 
on  the  present  occasion.  It  is  therefore  probably  safer 
that  J.  should  only  say  that  I  am  not  expressing  any 
opinion  upon  it.  I  think,  howeyer,  that  it  is  not  un- 
xeaeooable  that  I  should  add  that  the  inclination  of  my 
mind  is  still  in  the  direction  in  which  it  was  when  I 
decided  the  case  of  Sounllon  ▼.  Bouaillon.  I  think  that 
the  law  with  regard  to  public  policy  is  one  of  a  very 
different  desciiption  from  the  law  which  is  laid  down  in 
absolute  terms  for  all  times.  It  would  be  strange,  and 
I  think  it  would  be  nnreafonable,  if  a  contract  which 
might  now  be  for  the  public  benefit  were  held  to  be  void 
because  in  the  reign  of  Henry  5  or  in  the  reign  of  Eliza- 
beth that  contract  was  contrary  to  public  policy.  It  is 
impossible  to  look  at  the  history  of  the  law  and  not  to 
flee  that  contracts  which  at  one  time  were  deemed— and 
I  dare  say  justly  deemed — to  be  contrary  to  public 
policy,  at  another  time  are  deemed  to  be  consistent  with 
public  policy  and  for  the  public  benefit,  A  forcible 
illustration  of  that  fact  is  furnished  by  the  very  case 
which  is  the  foundation  of  this  branch  of  the  law,  the 
case  in  the  2nd  Henry  5  which  excited  the  indignation 
of  HuU,  J.,  in  a  manner  which  has  made  his  name  im- 
mortal in  the  books.  As  was  pointed  out  by  Lord 
6t  Leonards  in  Egerion  ▼.  ^rl  Broumlow,  the 
general  principle  that  a  contract  wtich  is  unreason- 
able in  restraint  of  trade  Is  foid  is  still  the  law,  but 
the  particular  conclusion  at  which  he  arriTed,  that 
that  contract  is  against  public  policy,  is  entinly  at 
▼iMance  with  modern  decisions.  What  Lord  St. 
Leonards  said  was  this :  '*  Angry  as  the  learned  judge  was 
at  that  infraction  of  the  law,  what  has  been  the  result  of 
that  very  rule  without  any  statute  interrenlng  P  That 
the  common  law,  as  it  is  called,  has  adapted  itself  upon 
grounds  of  ^ubHo  policy  to  a  totally  different  and 
limited  lule  that  would  guide  us  at  this  day,  and  the 
condition  which  was  then  so  strongly  denounced  is  just 
as  good  a  condition  now  as  any  that  was  e?er  Inaerted 
in  a  contract,  becanse  a  partial  restraint  created  in  that 
way  with  a  particular  object  is  now  perfeotiy  legal. 
Without  any  exelamaticn  of  the  judge,  and  without  any 
danger  of  prfsjn,  any  subject  cf  this  realm  may  sue  upon 
•uch  a  condition  as  Hull,  J„  was  so  Tery  indignant  at  in 


that  particular  cape."  The  same  observation  applies  t» 
the  case  of  Mitcful  ▼.  Beynold»  with  mors  or  less  force, 
because,  although  that  case  is  certainly  perfectly  sound 
as  regards  its  great  principle,  that  contracts  iu  restraink 
of  trade  which  are  unnecessarily  large  are  fold,  yet 
there  can  be  no  doubt  that  that  decision  has  been  more 
or  less  affected  by  the  course  of  the  Uw  since.  That 
case  seems  to  have  decided  that  the  adequacy  of  the 
consideration  was  a  matter  to  be  inrestigated  by  the 
court.  The  courts  ha?e  since  repudiated  their  capacity 
to  iuTcstigate  that  adequacy  of  consideration.  The  law 
as  Isid  down  in  that  case  created  a  presnmptbn  of  in* 
Tslidity  as  against  the  contract.  That  burden  of  proof 
has  since  been  shifted,  as  soon  as  it  has  been  shown  that 
the  contract  has  been  entered  into  for  the  protection  of 
the  interest  of  one  of  the  contracting  parties,  and 
therefore  I  repeat,  although  that  case  in  ita  broad 
features  is  still  undoubtedly  the  law,  the  law  has  grown 
since  that  case.  I  may  be  wrong,  but  it  appears  to  me 
that  the  ground  on  which  in  that  case  it  was  said  that 
the  condition  must  be  partial  in  point  of  space  wsa 
clearly  this.  The  learned  judge  said : — "  It  caa  nsTer* 
be  useful  to  any  man  to  restrain  another  from  trading 
in  all  places,  though  it  may  be  to  restrain  him  from 
trading  in  some,  unless  he  intends  a  monopoly,  whicli  is 
a  crime.*'  The  judge  who  decided  that  case  aeems, 
therefore,  to  haTe  thought  that  a  total  restraint  ooold 
ne?er  be  necessary  for  the  protection  of  the  parties.  If  hs 
wss  wrong  in  thst  assumption  it  would  be  a  matter  for 
future  inqqiry  how  far  the  limit  which  he  created  or 
imposed  ou  that  ground  is  or  is  not  binding  on  the  courts 
at  the  present  day. 

I  desire  not  to  decide  that  point,  but  to  saj  that  I 
think  the  inquiry  is  still  one  which  is  open  and  wortl^ 
of  great  coosideratiou  whenerer  it  shall  come  up  for 
decision  before  the  courts.    What  I  mean  to  indieata  is 
this,  thst  I  am  not  couTinced  that  there  is  any  other  mis 
of  limitation  except  that  the  contract  shall  not  be  un- 
reasonably large.    If  it  be  more  than  reasonably  largo 
then  it  tends  to  a  monopoly  without  any  corresponding 
good  to  the  parties.  If,  on  the  other  hand,  it  is  not  larger 
than  is  reasonable,  then  it  still  seems  to  me  that  it 
would  be  remarkable  that  aomething  else  should  bo  im- 
posed on  the  contract  so  that  the  contract  would  be  re- 
quired to  be  not  only  reasonable  but  something  else.    I 
rather  iocliue  to  think  that  a  reasonable  contract  ooght 
to  be  enforced. 

Then,  leaTing  those  obserratious— which,  after  tM,  are 
only  by  the  way  iu  my  decision — I  oome  to  the  laat 
branch  of  the  contract,  which  is,  that  J.  Da?ies  is  **  not  to 
trade,  act,  or  deal  in  any  way  so  as  to  either  dired^  or 
indireotiy  affect  E.  Daiiea  and  E.  A.  Davies."    In  order  to 
construe  these  wordt  we  must  hare  regard  to  the  positioB 
of  things  between  the  contracting  parties.  J.  Paries  was  a 
son  by  the  first  Mrs.  E.  Davies ;  E.  Davies  waS  oarryliig^ 
on  the  business  with  his  younger  son  E.  A.  Daries.     Tlia 
assignmeut  of  the  goodwill  had  (as  was  pointed  out  bj 
Mr.  Warmfogtoa)  an  implied  con  tract  for  quiet  enjoj- 
ment  of  the  gocKlwill.    We  hare,  therefore,  before  we 
arrive  at  this  coTsnant,  a  corenant  for  the  quiet  enjoy* 
menc    of   the    goodwilli  a  corenant  to  retire  from  tiio- 
busmese,  a  covenant  to  retire  from  erery  branch  of  the* 
same  business  which  the  partnership  carried  on.     Now, 
the  covenant  for  quiet  enjoyment  has  not  been    aned 
upon.    Therefore,  we  hare  not  to  consider  it,  ezoept  for 
the  pnrpose  of  construction,  but  I  am  bound  to  giwe  this 
last,  covenant  some  real  meaning  in  addition  to  sdl  tlis 
previous  corenants.    I  think,  the*  of  ore,  that  it  is  aome* 
thing  more  than  retiring    from    the  basinesa    of    iba 
peitnership,  and  not  carrying  on  any  branches  of  tha 
same  business.      I  think  that,  popularly  speaking;    it 
means  this,  that  as  long  as  the  father  and  the    half- 
brother  are  conneotad  together  J.  Daviea  will  not^  in 
any  way,  annoy  or   interfere  with  them,   bat  I  tUalt 
that  is  a  contract  not  relating  to  bnsineas  only,  b«it 
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ig  to   the    two    Ba^ra   so  long  ae   thej   ba?d  any 
Boa  ioteraat.       I  think  it  is  therefore  one   which 
not  pMS  with  the  boafneea,  and  which  cannot   be 
I  after  the  deftth  of  E.  ]>a?iee. 
Bal»  fnrthor  than  that,  I  deaire  to   say  that  the  con- 
fact  appean  to    me  to  be  conohed  in  such  yague  terms 
nd  aoabtfal    words  that  I  think  it  can  be  enforced 
BCither  at  law   nor  in  equity.    Mr.  Warmington.  who 
VBdodbtodly  felt  the  difBcnlty  in  the  way,  asked  ui  to 
Mpaiate  the  words  ««  directly  or  indir*5tly,"  and  to  hold, 
il  the  eovomt  eould  not  be  enforced  with   regard  to  its 
tedixcct  sffsclion    with  the  Bavies,  that  it  might  with 
I  to  ifii  direct  sdfeotion.     But  that  constraction  is 
^lia  this  case,  becanse  the  words  "  either  directly 
orindirBBCly"  are  only  an    amplification  or  explanation 
oftheaflmaliTe  words'* in  any  way."    Therefore  we 
haws  a  roatnet  not  to  trade  in  any  way  to  affect  the  two 
Bawes.  not  to  act  in  any  way  to  affect  them,  not  to  deal 
in  aay  way  to  alTcot  them.     I  think  that  no  such  Tague 
and  general  covenant,  which  is  not  eren  in  terms  con- 
fiaed  to  injoriofia    affection,  could  be  enforced.  .  As  I 
hate  already  aaid    and  tbiok,  it  is  a  periKmal  contract 
with  the  two  Baviea,  and  that  after  the  death  of  the  one 
it  cannot  be  broken,  and  that  it  did  not  pass  by  the 
attignoMat  off  goodwill  to  the  company. 

For  theae  rcaaons  T  am  unable  to  concur  in  the  con- 

dnkvm  anlTed  at  by  Kekewioh,  J.,  and  I  think  that  this 

aaMn  oeght  to  hsie  been  dismissed,  with  costs,  and 

meat  now  be  dlwiiawd,  with  costs,  here  and  in  the  court 

below. 


Oomw,  Ib/.^-As   Try,  LJ., 
Unklhad  beCfsr  state  (what  l\ 


„ .   ,   misunderstood  me  I 

m^Ihad  beCfsr  state  (what  I  thought  I  had  done) 
that  mj  ilist  gtmmd  for  dedding  that  the  previous 
dsoMcf  this  eovenant  is  bad  is  that  it  is  in  restraint  of 
trade  generally,  which,  in  my  opinion,  the  law  holds  to 
bs  had.  The  law  does  not  allow  that,  and,  therefore,  it 
!■  not  eovevei  by  that  ezpreasion  **  so  far  as  the  law 
aUowa." 

Ajpeal  dUcwid. 

Boiioitors  for  the  appeUant»  Brook$,  Jenkins,  dt  Co. 

floliaitoT  for  the  reapondenta,  R,  Chf^pman. 


From  a  B.  IMv.  [and  ) 


Hay  25,  26, 27 ;  Aug.  5, 6. 


Gfove  k  Benaaan,  J  J 

Tucc  V.  Pmrbtbr.  (a.) 

Ccpjfrighi — Pusture — Common  Jaw  right — Copyright 
Ad^  1862  (35  dt  26  Vict.  e.  68).  §§.  1,  4,  6,  11— 
Copim  made  before  regidrcUion  and  eold  after. 

The  de/emdamif  at  the  request  of  the  plaintiffs,  executed 

■aiamiuMS  eoptes  o^ood  of  a  picture,  the  property  of  the 

fiaiaiiys,  he/are  rtgisiratian  of  the  copyright.    Some  of 

Aceipsef  were  sent  to  the  defendant's  agents  in  England 

V^  and  mM  by  them  after,  registration  of  the  copy- 

fidi,  by  Chtove  and  Benman,  JJ,,  thai  the  plaintiffs 
«Bidd  ad  raeoeer  against  the  defendant  ftpr  an  infringe- 
Mf^Ostr  copyright  eiiher  under  25  A  26  Vict.  c.  68  or 


BM,  by  the  Court  of  Appeal,  that  the  plaintiffs  were 
^mt^Bed  to  am  infundicn  and  damages  Jor  breach  of 
cotUimf;  amd  (diseentlente  Lopee,  L.J.)  to  an  injunc- 
Um,  damages,  and  an  order  for  ddivery  of  pirated 

'  9;  bai  thai  ikeif  were  not  enUHed  to  pSnatties. 


(a.)  Bsported  hy  A.  H.  Tonn  and  SpBiroBn  L.  Hollaitd, 
Si4B«>  Barristera-at'Law. 


The  action  was  brought  by  Meesrs.  Raphael  Tack  k 
Sons  for  infringement  of  their  copyright  in  a  picture 
cnUtfd  "  Houndiog  the  Charge." 

The  plaintiffs,  at  the  time  of  the  action,  were  the  regis- 
tered proprietors  of  the  oopytight  in  tliii  picture,  and 
had,  before  the  regiitrntion,  employed  the  defendant,  a 
printer  at  Berlio,  to  produce  copies  of  the  work. 
Some  of  these  copies  were  sent  by  the  defendant  to  hia 
agents  in  England  before,  and  sold  by  them  to  varioos 
per* ons  after,  the  rfgiitration  by  the  plaintiffs  of  their 
copyright.  The  plaintiffs*  claim  ii[as  for  penalties  under 
the  6th  section  of  the  Copyright  Act,  1862,  and  for 
damages  under  the  11th  section. 

The  Jury  found  a  verdict  for  £100  damages  and  £17i 
penalties,  and  Bay,  J.,  entered  jadgment  for  the  pUiu- 
tiffs  for  the  damages  ooly,  as  he  ooufidered  that  the 
defendant  had  not  sold  the  copies  knowing  them  to  bare 
been  unlawfully  male  within  the  meaning  of  section  6 
of  the  Act. 

The  plaintiffs  had  a  cross^motion  that  Judgment  might 
he  entered  for  them  on  the  question  of  pon^tiea  alsu. 

R,  r.  Beid,  Q.C.,  and  Kisch,  for  the  defendant.^ 
These  oopiee  were  executed  before  regiatration.  The  regis- 
tered proprietor  of  a  copyright  obtains  protection  from 
that  time.  There  is  no  copyright  at  common  law  which 
could  enable  the  plaintiffs  to  recover  for  acta  done  by  the 
defendant  before  regiatration.  The  statement  of  claim 
is  framed  solely  with  regard  to  the  statutory  right. 

Sir  E.  Clarke,  8.O.,  Cock,  Q.C.,  and  McCaJl,  tot  the 
plaintiffs.— The  recital  in  the  Copyright  Act,  1862,  is  not 
ttue,  and  the  statute  itself  elsewhere  admits  it.  For 
instance,  in  sections  6  and  11,  where  the  words  are,  ''hi 
which  there  shall  be  a  subsiating  copyright.' '  In  sectioa  6 
there  are  two  cotrelative  eipreasions  on  which  this  action 
is  based— via.,  "subsisting  copyiight'*  and  **  unlawfttUj 
made."  There  was  an  unlawful  makiog  by  the  defend- 
ant in  this  case — that  is  to  say,  a  making  without  the 
oonaent  of  the  plaintiffs.  That  there  was  a  subsisting 
copyright  before  publication  the  case  of  Turner  v.. 
Robinson,  10  Ir.  Ch.  Bep.  510,  shows:  Miller  v.  Taylor, 
4  Burr.  2303;  Donaldson  v.  Beckett,  4  Burr.  2408. 
That  view  has  been  adopted  in  Scruttoa  on  the  Law  of 
Copyright,  p.  100.  There  ii  no  diatiuotion  iu  this  respect 
between  licerary  and  artist io  works :  trince  Albert  v« 
Strange,  %  Do  Qt.  k  Sm.  652  ;  and  the  Judgment  of 
Xiord  St.  Leonards  in  Jefferys  v.  Boosey,  4  H.  L. 
Cas.  815,  3  W.  R.  Big.  155,  and  the  language  of 
section  4  of  the  Act.  See.sJsa  Ho'e  v.  Bradbury, 
28  W.  B.  39,  12  Ch.  B.  886.  The  right  to  delivery  up 
of  copies  made  witboat  the  consent  of  the  author 
existed  before  the  Act ;  Prince  Albert  v.  Strange ; 
Mayall  w.  Higby,  10  W.  B.  631 ;  Turner  v.  Robinson; 
Murray  v.  Heath,  1  B.  ft  Ad.  804.  Bay,  J.,  ought  to 
have  entered  Judgment  for  the  plaintiffs  on  both  the 
claims.  The  defendant  had  to  make  a  definite  number 
of  copies,  and  he  made  more  than  were  sufficient  to 
satisfy  the  order,  and  sold  the  surplus* 

B.  T,  Beid,  Q.C,  in  reply.— I  admit  that  there  is  a 
common  law  right  as  to  licerary  and  artistic  work  to 
this  extent,  that  a  man  may  prevent  his  property  frost 
being  hiterfered  with,  as  in  iVtnes  Albert  v.  Strange. 
In  Jefferys  v.  Boosey  the  judgea  point  out  that  this  is 
very  different  from  copyright  proper.  Here  there  is  ae 
proof  that  the  multiplication  and  aale  bythe  defendaafe 
took  place  before  publication  by  the  plaintiffs. 

Cur.  adv.  vt«lf. 

May  27.— Gbovb,  J.— This  was  an  action  for  penaltiea 
and  damagea  brought  for  the  infringemeot  of  copyright 
in  certain  engravings.  The  plaintiffs  were  poasessed  of  a 
deeign  or  piotnre  called  *'  Sounding  the  Charge,"  and 
sakcd  the  defendant  to  print  off  certain  copiea,  whioh 
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tbedefendaDt  did,  aod  sent  tb<*m  to  EogUnd  before  the 
registration  required  by  25  k  26  Viet.  o.  68.  After  the 
registration  certain  of  the  copies  so  sent  to  England 
were  sold  bj  the  defendant,  wbieh  is  the  alleged  io- 
fringement.  The  action  was  tried  before  Day,  J. ;  the 
jury  foand  a  vfrdiot  for  the  plaintiffs  for  £175  penaltiee 
and  £100  damages.  We  ha?e  to  decide  whether  Bay,  J., 
was  right  in  entering  judgment  for  the  plaintiffs  on  that 
▼erdict  for  £100  damages. 

The  Act  which  regulates  the  matter  is  25  ft  26  Vict. 
0.  68.  The  preamble  to  that  Act  is  air  follows: — 
"Wberees  by  law  as  now  established  the  authors  of 
pais  tings,  drawings,  and  photographs  have  no  copyright 
in  such  their  works,  and  it  is  expedient  that  the  law  in 
tiiat  respect  should  be  amended." 

It  was  contended  by  the  Solicitor- General  that  that 
preamble  is  wrong  in  fact,  and  that  there  is  a  copyright 
at  common  law,  and  that  the  designer  of  works  of  art 
had  a  right  in  them  combined  with  certain  prohibitory 
powers.  Substantially  the  whole  of  the  argument  turned 
on  the  measiog  of  the  word  "  copyright,"  and  the  ques- 
tion whether  the  copyright  dealt  with  in  the  Act  included 
copyright  at  common  law,  or  whether  the  word  in  the 
Act  refers  only  to  the  copyright  given  by  the  Act. 
Day,  J.,  entered  judgment  for  the  defendant  on  the 
question  of  the  penalties  because  be  considered  that, 
under  the  terms  of  section  6  of  the  Copyright  Act, 
the  defendant  was  not  liable,  as  there  was  no  evidence 
that  he  knew  that  these  copies  had  been  unlawfully 
made  ;  but  as  the  words  <'  knowing  them  to  have  been 
unlawfully  msde^'  do  not  occur  in  section  11  of  the 
Att,  Day,  J.,  thought  that  the  plaintiffs  could  recover 
damages,  which  nere  assessed  by  the  jury  at  £100. 

After  hearing  the  arguments  we  think  that  the  defend- 
ant is  entitled  to  judgment  on  both  grounds.  It  was 
ably  eontended  by  the  Solicitor-Ooneral  that  this  Act 
tneluded  in  its  provisions  a  copyright  at  common  law— 
namely,  a  right  in  the  proprietor  of  anything  ciEipable 
of  oopjrrigbt  to  prohibit  bis  property  being  made  use  of 
lor  publication.  I  tfaiok  that  the  term  as  used  in  the 
Act  simply  applies  to  the  statutory  copyright — i.e.,  copy- 
right  after  publication.  It  is  a  privileged  monopoly 
given  by  the  statute  to  enable  persons  to  sell  their  own 
drawings,  Ac,  made  by  their  own  skill ;  and  I  think  that 
^  copyright  *'  is  confined  to  that,  and  not  extended  to 
any  common  law  right.  The  term  has,  no  doubt,  been 
applied  to  that  right,  but  I  think  it  did  not  exist  in  the 
early  times  when  the  common  law  grew  into  existence. 
That  view  of  the  application  of  the  term  has  been  taken 
by  many  learned  judges.  Supposing  that  the  word 
copyright  in  the  statute  merely  refers  to  the  right 
conferred  by  the  Act  and  not  to  the  common  law  right, 
there  would  be  no  misredtal.  It  seems  to  me  that  the 
statute  would  be  inconsistent  if  construed  otherwise, 
tte  question  was  largely  discussed  in  Jtjfery$  v.  BooHy^ 
the  marginal  note  to  which  sets  out  the  result  of  the 
judgments  to  be  that  copyright  is  the  creature  of 
statute.  That  is  the  view  I  hafe  always  held.  Lords 
Brougham,  Oranworth,  and  St.  Leonards  use  the  term 
copyright  as  a  right  in  published  works,  and  do  not 
apply  it  to  unpublished  matter,  a  right  to  prevent  the 
piraiiog  of  which  existed  at  common  law.  The  learned 
}«dges  who  gave  their  opinion  on  the  case  explain  the 
difference  which  had  existed  in  the  use  of  the  word. 
Brie,  J.,  says :-— *^  The  nature  of  the  rights  of  an  author 
te  Ms  works  is  analogous  to  the  lights  of  ownership  in 
ether  personal  property,  and  is  far  more  extensive  than 
the  control*  of  copying  after  publication  in  print,  which 
Is  the  limited  meaning  of  copyright  in  its  common 
acceptation." 

The  definition  of  Parke,  B^  is  hi  aooovdaaoe  with  this ; 
and  JerviSy  O.J.,  says  :«^*<  Copyright  hero  means  the 
exclusive  right  of  multiplying  copies,  which  right  does 
Bot  attach  to  personal  chattels."  The  Lord  Chief  Justioo 
farther  says  that  copyright  in  the  sense  of  the  rig^t  to 


the  individual  copy  has  no  applioation  to  the  subject 
under  discussion.  The  judgments  of  the  law  lords  are 
to  the  same  effect — viz.,  that  copyright  is  the  creature 
of  the  statute ;  that  there  is  no  copyright  at  common 
law  after  publication ;  and  that  this  common  law  right 
is  a  species  of  private  property,  and  not  like  the  statu- 
tory monopoly.  That  seems  to  me  to  show  tliat  the 
statute  was  intended  to  apply  exclusively  to  the  copy- 
right given  by  it. 

With  regard  to  the  6th  section  of  the  Act,  which  says: 
[his  lordship  read  the  section].  The  SoUcitor-Qeneral 
urged  that  the  term  ''  subsisting  copyright "  in  tbis 
and  the  11th  section  applies  to  the  common  law  light, 
and  that,  therefore,  the  plaintiffs  were  entitled  to  an  ex- 
clufive  right  of  multiplying  the  drawing,  tbongh  they 
had  not  registered  it.  At  the  common  law  monopoly 
was  given  by  the  Grown,  and,  no  doubt,  wrongly  given, 
as  the  statute  of  James  declares,  but  no  monopoly 
existed  apart  from  the  grant  of  the  Grown. 

.  The  preamble  proves  whst  was  meant  by  the  f  ramers 
of  the  Act ;  they  considered  that  authors,  painters,  and 
designers  had  at  that  time  no  copyright  such  as  the  Act 
proceeded^to  confer.    Ag^,  section  2  says,  "Nothmg 
herein  contained  shall  prejudice  the  tight  of  any  pason 
to  copy  or  use  any  work  in  which  there  shall  be  no  oopy^ 
right,"  but  there  ought  to  be  copyright  in  everything  if 
the  Solicitor- General*s  argument  is  right.    Section  4 
must  be  the  main  guide  to  our  decision  in  this  case.    It 
is  there  enacted  for  the  flrst  time  that  a  register  of 
proprietors  should  l>e  kept,  the  object  being  that  there 
should^  be  a  record  open  to  the  public  in  which  peisonf 
claiming  to  be  the  owners  of  copyright  in  artistic  pro- 
ductions should  be  enumerated.    There  has  been  much 
criticism  expended  on  the  words  **  such  copyright "  in 
tbis  section,  and  It  has  been  eontended  that  they  cannot 
apply  to  the  copyright  conferred  by  the  Act.    No  doubt' 
there  is  much  difficulty  in  construing  them,  but  that  I 
think  arose  from  the  way  the  Act  was  feaoiad;  It  is  sn 
Act  not  very  carefully  worded.    But  the  section  says 
that  no  action  shall  be  maintained   nor  penaltlss  re* 
covered  in  respect  of  anjtbing  done  before  registration. 
Now  what   was    done  in  this  case  P     The  copies  in 
question  were  made  and  imported  into  fingland  bsfoie 
regiet ration.    Therefore,  if  this  action  was  maintainable 
the  statute  must  be  read  so  as  to  affect  something  that 
was  lawfully  done  before  registration.    If  a  person  was 
allowed  to  delay  registration  for  a  considerable  time  and 
allow  the  public  to  get  possession  of  the  article  intended 
to  be  afterwards  reentered,  and  invest  money  In  dealing 
with  it,  and  then  by  regiBtering  the  article  prohibit  tbe 
public  from  dealing  with  the  article,  the  result  would  be 
most  unsatisfactory.    I  certainly  do  not  think  the  Act 
can  be  read  In  that  manner.    In  my  opinion  the  Act 
only  makes  unlawful  anything  done  after  registration, 
and  I  think,  further,  that  a  sale,  to  be  unlawful  within 
the  meaning  of  the  Act,  must  be  a  sale  of  works  of  art 
unlawfully  made  or  obtained  nithin  the  meaning  of  the 
Act.     These  copies  of  the  plainttffs'  picture  were  not 
unlawfully  made,  because  at  the  time  the  defendant 
made  them  there  had  been  no  registration  of  the  prin- 
cipal picture.    I  admit  that  there  seems  to  have  been  a 
breach  of  faith  on  the  part  of  the  defendant,  but  I  must 
construe  the  Act  with  regard  to  the  conduct  of  others 
who  may  act  in  all  good  fsith.    I  think  the  defendant  is 
entitled  to  jndgnMnt. 

DsmcAN,  J.-^Orove,  J.,  has  dealt  so  fully  with  the 
questions  raised  by  this  case  that  it  is  oi^y  necesaaiy  far 
me  to  add  a  few  words.  I  agree  that  judgment  ahonU 
be  entered  for  the  defendants,  for  I  am  dearly  of 
opinion  that  this  notion  is  founded  solely  on  tbe  statnte* 
Tbe  statement  of  clahn  states  that  tbe  defendant,  with^ 
out  the  consent  of  the  plsintilEs,  as  such  registered  pro- 
prietors, reproduced  and  sold  copies  of  this  picture,  but 
I  do  not  thfaik  that  It  was  proved  that,  after  the  time  aC 
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Mth  the  plAintifb  had  become  the  regiitered  proprietors 
ef  the  oopjrighty  there  was  any  oopj  made  or  any 
fioltipllcatioii  for  sale  took  plaoe.  It  seems  to 
Be  that  the  4th  eeetion  of  the  Act,  when  properly 
eosistnied,  is  olearly  against  the  right  claimed  in  the 
as&M  €»  proprietor  of  a  painting  to  say  that,  though 
he  has  not  been  r^gUtered  until  after  the  making  of 
copies,  he  has  the  right  to  sue  for  penalties  and  damages 
in  icapett  et  m  aale  of  copies  made  before  registration. 
That  eoBlcntiKni  would  violate  the  last  part  of  the 
section.  It  seema  to  me  that  by  aaing  after  registration 
in  respeet  at  acts  done  before  registration  such  author 
Of  praprielor  would  obtain  without  registration  all  the 
bsBcfili  tftat  the  Act  confers  after  and  in  consequence 


Au^  5. — The  plaintiffs  appealed. 

SirK  Clarke^  8.O.,  and  T,  E.ServUon  (McCall  with 

thea),  for   the  appellants. — The  damages  rscoTerable 

eetioti  11  of  the  Act  apply  to  both  the  pro- 

rlgbta  and  etatot'try  rights  of  the  copyright 

Tbm  f aet  of  regiatratiott  after  the  prodnetion  of 

the  article,  the  eabjeot  of  copyright  does  not  affect  this 

light  to  aae,  beeanae  the  statute  gifea  them  proprietary 

ngbtibeloie  ragistfation.    That  is  only  the  condition 

pwcedaBt  to  the  form  of  remedy.    An  assignment  of 

eopyngbt  befote  mgiatration  has  been  held  good,  and 

the  Oopyni^  (Boeka)  Aet,  18412  (5  ft  6  Yitst.  c.  45),  hue 

been  held  to  give  a  general  copyright  apart  from  the 

special  remediss:  &  parte  WcUker,  In  re  Graves,  17 

W.  B.  lOiS.  £.  fi.  4  Q.  B.  715,  and  Novello  t.   Ludlow, 

M  C  jBL  177. 

AH  Q.CLj  and  JET.  Kueh,  for  the  respondent. — The 
plsmtfih  lost  Aeir  proprietary  right .  by  what  amounted 
to  pnMieatinn  before  registration.  There  was  no  express 
enatraat  to  bEad  the  defendant  not  to  publish  copies  on 
hia  own  aeoonat.  The  plaintiffs  seek  to  reoo?er  penalties 
mid«  aaetiom  4,  which  they  are  not  entitled  to  previous 
totegistntioa:  £Mparte  Becd,  16  W.  B.  852,  L.  B.  3 

Loid  Ehhkh,  M.R.-»In  this  case  there  was  a  contraet 
in  writing  between  the  plaintiffs  and  the  defendant,  and 
JA  my  opinion  it  is  clearly  implied  from  it  that  the 
ddeaaant  was  to  make  the  copiee  of  the  picture  for  the 
plaintHh,  to  retnm  the  picture   to    them,  and  not  to 
make  any  eopiea  for  himself  or  for  anyone  else.     The 
defendant  committed  a  breach  of  this  obligation,  and  is 
entitled  in  equity  to  an  injunction  and   to  damages. 
The  plaintifEa  are  thus  entitled  to  judgment  independ- 
ency of  the  statnte.    As  to  the  Copyright  Aet,  1862, 
aection  1  standing  alone  gave  a  copyright  the  moment 
the  pictoie  waa  painted,  and  would  gifc  a  right  to  sue 
Ice  breach  of  that  copyright.    The  next  two  eeotioDs 
enpport  that  view,  and  then  we  come  to  section  4.    By 
that  section  it  is  prorided  that  a  register  of  copyrights 
ahaQ  be  kept,  and  that  no  proprietor  of  any  copyright 
ilnfl  be  entUad  to  the  benefit  of  the  Act  until  regiivtra- 
ISaa.    The  etatate,  after  conferrfaig  the  benefit,  bridles 
Iks  propiicior  with   this,  that   he  shall  not   reap  the 
baiAt  nata  regiatered.    Bat  directly  he  is  registered  he 
■af  tsfcetbe  benefit.     He  might  hare  brought  an  action 
wmeoeend  penalties  eren  in  respect  of  acts  already 
done  if  the  section  had  stopped  there  ;  but  it  prooeede, 
"^ad  as  action  shall  be  sustainable,  nor  any  penalty  be 
reeonakk,  fa  respect  of  anything  done  before  registra- 
tioo.''    Bien  alter  registrAtion,  although  there  is  a  right 
to  bring  an  aoHon  and  recovfr  penalties,  that  does  not 
cxfead  to  damages  or  penalties  for  acts  done  previously 
to  the  ngfaATSXkm,     As  to  section  6  it  does  not  deal 
with  the  right  to  sue.     By  **  subsisting  "  copyright  it 
maana  copy  right,  that  is  not  lost.    If  the  author   has 
sold  tfie  work  and  retained  the  copyright  it  is  subsisting 
imhim,  bat  if  he  has  aold  the  copyiight  it  subsists  in 


omeone  else.  The  section  proceeds  to  enact  that  if 
'uch  penon  import  or  sell  any  copy  made  without  the 
consent  of  the  proprietor,  such  proprietor  may  recover 
damages  and  enforce  the  delirery  of  uaUwful  copies^  or 
obtabi  damages  for  the  retention  of  them.  Hay  any 
person  sell  after  registration  a  copy  made  without  the 
proprietor's  consent  before  registration?  What  is  the 
breach  P  If  it  is  making  the  copy  he  cannot  sue  for 
it.  But  the  section  says  •'ow"  sell,  not  ''and.*'  He 
has  sold  after  registration  copies  made  without  con* 
cent.  He  has  sold  copies  in  which  there  w^  a  copy* 
right  when  he  produced  them,  and  ha  did  not  obtidn 
consent  to  their  production  or  sale.  It  Is  true  that 
there  was  a  defect  in  the  remedies  of  the  proprietor 
when  he  produced  them ;  but  it  was  wrong  in  him  te 
make  them.  Therefore  the  plaintiffs  miy  recoTCff 
damages  lor  the  sale,  and  hate  delivery  of  '*  unlaw* 
fal  copies."  That  phrase  is  not  well  cansidered,  but 
it  means  copies  wrongfully  made — that  is  equivalent 
to  beiog  made  without  the  necessary  consent.  Having 
section  1  in  view  it  appears  that  he  has  really  pimted 
the  copyright  before  the  regietration.  He  cannot  be 
sued  for  it  then»  but  if  he  goes  on,  by  selling,  pab* 
lisbiog,  letting  for  hire,  or  doing  any  one  of  the  things 
mentioned  after  registration,  he  can  be  sued,  except 
that  damages  for  any  act  done  before  registration 
cannot  be  recovered. 

The  plaintiffs,  therefore,  are  entitled  to  damages 
and  an  injunction ;  are  they  also  entitled  to  penalties  P 
We  must  look  at  the  Act  with  different  eyes  in  so 
far  as  it  imposes  penaltiee.  It  seotioa  6  is  capable  of 
the  milder  construction  we  must  adopt  that,  and  thaie 
is  some  doubt  whether,  when  a  copy  is  made^  not  in 
Eogland,  but  in  a  foreign  country,  it  can  be  said  to 
be  unlawfully  made.  In  the  country  in  wbioh  they 
weire  made  the  making  of  them  was  not  nnlawful* 
and  it  would  seem  that  making  abro«*il  and  importing  to 
and  telling  in  England  is  not  meant  to  be  penaL  The 
words  in  section  6  are  different  from  those  in  section  11, 
from  which  the  qualification,  "  knowing  that  they  are 
unlawfully  made,"  Ib  omitted.  The  words  of  section  6 
are  capable  of  the  more  lenient  construction,  and  it  is 
safer  to  say  that  in  this  case  there  can  be  no  penalty. 
Damages  and  an  injunction  are»  therefore,  the  proper 
relief,  and  the  order  of  the  Difisional  Oourt  will  be 
altered  accordingly. 

LiN'DLET,  L.J. — Whether  the  plaintiffs  had  a  copy- 
right or  not,  the  defendant,  in  my  opinion,  did  that 
which  exposed  him  to  an  injunction.  The  employment 
which  he  undertook  carriec^  with  it  that  he  should  not 
produce  copies  to  sell  to  others,  and  to  do  so  was  a 
gross  breach  of  faith  and  confidence.  In  Morrison  v. 
Moat,  9  Hare,  241,  21  L.  J.  Ob.  248  (on  appeal), 
where  the  defendant  had  been  iatrusted  with  a  secret 
in  the  course  of  bis  employment  by  the  plaintiff, 
it  was  held  that  he  could  be  enjoined  from  divulg- 
ing it,  and  Turner,  Y.C.,  said  that  it  did  not  fellow 
that,  because  there  was  no  patent,  there  might  not 
be  a  breach  of  contract  entitling  ta  an  injunction. 
That  carries  the  right  to  an  injunction  beyond  con- 
troversy, but  the  case  was  fonght  out  before  Day,  J.,  on 
different  lines,  and  the  equitable  view  was  lost  sight  of. 
The  statute  with  which  we  have  to  do  is  one  of  a  group 
of  statutes  dealing  with  copyright  in  literature,  the 
drama,  designs,  and  music,  of  wbioh  the  statutes  deal- 
ing with  patents  and  trade-marks  form  another  group. 
Copyright  is  the  ezcludve  right  to  multiply,  and  in  my 
view  the  preamble,  wbioh  recites  that  the  authors  of 
paintings,  drawings,  and  photographs  had  no  copyright 
before,  is  correct.  What  is  called  copyright  at  common 
law  is  an  incident  of  property,  as  appears  from  the 
decision  in  the  House  of  Lords  of  Jefferys  v.  Boosey,  We 
find  the  right  created  and  defined  by  statute.  It  is  made 
personal  estate  and  assignable.     Subject  to  section  4,  it 
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COUBT  OP  AppxaL. 


TrcK  V,  Pbib&tbb.— Tbtlbt  v,  Gripfith. — Tn  rb  Elkt. 


High  Ooubt. 


)b  plain  tbat  under  the  first  three  fections  the  right  of 
ezclasife  publication  ia  capable  of  aeaignment  before 
legiatration.  This  ia  nothing  new,  as  it  ia  reoognlaed  ia 
Sa  parte  WaiJeer,  In  re  QraveB,  There  were  two 
assignments  in  tbat  case,  and  each  assignor  had 
acquired  copyright  capable  of  assignment  before 
r^^tration.  Apart  from  section  4  tbej  had  the 
full  right  of  property  conferred  by  the  Act.  lender 
that  '  section  registration  is  the  foundation  of  the 
remedy.  The  word  **  benefit  *'  is  ambignons.  One  con- 
atmcfion  is,  that  benefit  inolades  copyright;  but  the 
result  of  tills  would  be  that  when  you  cannot  have 
oopyright  unless  you  register,  you  haTC  no  copyright  to 
register.  It  must  be  remembered  that  in  1862  suits  in 
equity  were  not  called  '*  actions "  to  which  the  second 
danse  applies,  so  that  the  word  "  benefit "  would  pre- 
vent resort  to  equity  as  well,  before  registration.  Ink- 
ing, not  at  this  Act  alone,  but  at  the  Literary  Copy  tight 
Act,  it  seems  plain  that  there  is  a  copyright  before 
registration.  There  was,  therefore,  a  copyright  vested 
in  the  plaintiffs,  but  it  was  confined  to  this  ooontry. 
There  was  notbiag  unlawful  in  copying  their  picture  in 
Germany.  They  had  no  rights  abroad.  The  right  to 
damages  conferred  by  fection  II  extends,  in  my 
opinion,  to  the  sale  after  registration  of  copies  made 
before,  and  the  case  is  brought  literally  within  that 
section.  As  to  the  penalties,  I  should  consider  that 
**  unlawful  "  in  section  6  means  without  consent,  but  I 
do  not  like  to  substitute  an  equiTalent.  If  the  oopiea 
are  made  in  England  the  section  applies,  but  unlawful 
means  contrary  to  law,  and  it  would  be  difficult  to  say 
that  copies  made  abroad  were  unlawful,  especially  as 
the  defendant  is  required  to  fcaTe  known  that  it  was  un- 
lawful. The  other  Tiew  would  be  dangerous,  and  the 
sounder  view  of  a  pensl  section  is  to  say  that  it  does 
not  apply  to  the  case.  It  seems  to  follow  tbat  there  is  a 
hole  in  the  Act,  because  from  section  10  it  was  obviously 
xntoided  to  prevent  importations.  That  section  allows 
the  importation  to  be  stopped,  but  the  impoiter  escapes 
penaltiee. 

LopBS,  L.J. — I  am  sorry  to  be  obliged  to  differ  from 
the  opinions  that  have  been  given.  The  preamble,  iu 
my  opinion,  is  correct,  and  there  is  no  copyright  at 
common  law.  It  is  given  to  the  persons  named  in  the 
first  section.  I  agree  in  the  construction  which  has 
been  put  on  that  section,  but  I  differ  as  to  the  meaning 
of  the  concluding  part  of  section  4.  I  presume  that  the 
words  there  appearing  wtre  inserted  with  care,  and  it 
was  intended  tbat  they  should  carry  their  msanii^.  It 
says  that  "  no  proprietor  of  any  such  oopyright  shall " 
be  entitled  to  the  benefit  of  this  Act  until  such  registra- 
tion ;  and  having  dealt  with  **  benefit  **  it  goes  on  to 
forbid  an  action  in  reepect  of  anything  done  before 
registration.  The  efEeot,  to  my  mind,  of  those  words  ia 
that  the  person  is  to  be  in  the  same  position  before 
registration  as  if  the  Act  bad  not  passed.  As  soon  as  he 
registers  he  has  the  benefit  of  the  Act,  and  not  till  then. 
These  copies  were  therefore  lawfully  made,  and  to  bring 
an  action  in  respect  of  them  is  to  bring  an  action  *'  in 
respect  of  something  done  before  registration,"  which  is 
forbidden  by  section  4.  As  to  the  injunction,  I  agree 
with  the  rest  of  the  court.  I  think  it  is  impossible  to 
contend  that  the  defendant  Laa  not  been  guilty  of  a 
breach  of  contract. 

Appeal  ailotffed. 

Solicitor  for  the  plaintiifs,  Herbert  Berdwdeh. 

Solicitors  for  the  defendant.  Heath,  Parker,  dk  BreU. 


JQtgt  Couct  of  9u0ttrr« 

Tbtley  v.  Geiffith  (fl.) 

Pradice^Skdement  of  daim — Hiarried  woman— Cct^ 
tract '-^  Separate  eetate  —  McHon  for  fwfgmeni'^ 
R.  8.  a,  ord.  27,  r.  11. 

Where  a  married  woman  i$  th€  defendant  to  an  adion 
on  a  contrad,  and  has  made  default  ia  the  delivery  of  a 
defence,  the  plaintiffs  statement  of  daim  must  contain 
an  allegation  that  the  defendant  h<u  separable  estate; 
otherwise  the  court  will  refuse  to  make  an  order  against 
the  defendant  on  the  ttaitement  of  claim  under  R.  8.  (7., 
ord.  87,  r.  II. 

Short  cause. 

Tbi9  vras  an  action  for  the  apeciflc  performanoa  of  an 
agreement  for  a  lease.  The  plainttfC  vras  the  iatended 
leesor  and  the  defendant  the  intended  lessee. 

The  defendant  was  a  married  woman,  and,  after 
entering  an  appearance  to  the  action,  put  in  no  defenes, 
and  the  action  now  came  on  upon  motion  for  Jadgmsnt 
upon  default  of  the  defendant  in  doliTCtiag  •  defeaoe 
(Old.  27,  r.  11). 

The  statement  of  claim  contained  no  aUefcatton  that 
the  defendant  had  separate  estate. 

W.  D.  Rawlins^  for  the  plaintiff. 

Ohittt,  J. — ^The  plaintiff  is  only  entitled  to  such 
judgment  as^  upon  the  statement  of  claim,  the  court 
considers  he  is  entitled  to.  The  plaintiff  does  not  allege 
that  the  defendant,  who  is  a  married  woman,  has  anj 
separate  estate.  Primd  fade  a  married  woman  cannot 
enter  into  a  contract,  but  if  she  has  separate  estate  she 
can  do  ao.  I  decline,  therefore,  to  make  any  order  at 
present,  bat  the  plaintiff  ean  mention  tlie  matte  agsin, 
and  take  liberty  to  amend  his  olaiffl»  ia  wiUoh  cato  he 
must  serve  the  defendant  again. 

Solioiton,  BoUon^  Rohhin$,  A  Bu$L 


In  re  Elet.  (h.) 

Costs — TasBoUon  after  payment — Overeharg^^Solieitor 
and  dient — Agreement  not  to  dispute  charge— ^  If  ego* 
tiating  loan — InvestigcUing  titie — Solicitors  Bemuner* 
ation  Ad,  1881  (44  db  45  Vid.  e.  44)^(7eiiera2  Order, 
1882,  schedule  1,  part  1. 

i{.,  the  lessee  of  some  property,  wUh  an  option  to  pur* 
chase,  told  E.^  the  lessor^ s  solidtor,  that  he  intended  to 
purchase  the  property  and  should  require  some  money 
on  mortgage.  E,  put  R.  into  communication  with  M^ 
and  a  loan  was  arranged  Utween  them,  E*  taking  no  part 
in  ihe  negotiation.  A  week  after  the  date  fimed  for  this 
compldwn  of  the  purchase  and  mortgage,  AT.  sent  H.*s 
sdicitor  a  Ml  ^^ for  negotiating  and  preparing 
mortgage  as  per  scale,  £20,"  and  demanding  eon^pletion 
on  the  fcUowing  day.  On  the  day  of  oompUiion  It,  and 
his  solicitor  objtded  to  E.'s  charge;  hut  afterwarde 
R.*s  sdidtor  said  that,  if  E,  would  accept  R.'s  ckeque 
and  held  it  for  a  week  before  paying  it  in^  R**s  solieHor 

(a.)  Beported  by  A.  D.  Maglauk,  Esq.,  Barrister-at- 
Law. 

(5.)  Reported  by  J.  Trustbak,  Esq.,  Banisler-at-IjSiv. 
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BlAH  GCHST. 


In  bs  Elbt. 


High  Ooubt. 


■w^^  odwac  B,  not  to  di^uU  E.'t  charge.  This  was 
V^^  ^  -^'«  ehtque  wfu  diihonaured  on  praeniation^ 
md  Oa  amount  reeovtred  after  an  action  had  bem 
ir9ugH, 

EM^cn  a  9ummon9  hyB.  for  iatBotion  after  payment, 
Wd  K  had  overcharged,  as  he  had  not  wgatiated  the 
lean  nor  imveatigaied  the  tiOe  for  the  mortgage,  and  ukm 
mt4  enUBed  to  Jeee  for  that  loork,  which  was  included  in 
the  charge  of  £20  ;  and  that  B.  vfould  have  had  a  right 
to  iaxtOion  after  payment^  hut  wa$  hound  hy  the  agree- 
ment  net  io  diepuie  E.'b  charge  in  eoneideration  of  E. 
teHdng  B,*b  chtQue  and  holding  it  for  a  week. 

In  le  HonnaD,  34   W.  B.  313,  16  Q.  B.  D.  673,  dia- 


Adjoaned  fnmmonfl, 

Bf  m  sgreement  dated  the  23rd  of  Nofember,  1883, 
made  between  W.  Johnson  and  G.  8.  Miller  of  the  one 
patt,  tad  W.  Rommiog  of  the  other  part,  Bumming 
^gned  to  take  the  lease  of  certain  property  at  Wends- 
VDvtb,  with  an  option  of  porchase  for  £1,100,  W.  Eley 
hriBg  the  airiidtor  of  the  leasore. 

On  the  17th  of  Angoet,  1886,  after  a  prevloae  letter 

to.EI^  in   Tofetenoe  to  the   matter,   Bummiog   called 

and  elated  that    he   intended  to  parobase  the  prop- 

oty  and  to  eieet  bandings  npon  it,  and  tliat  he  should 

WfflMe  \o   hoRow  some  monej  on  mortf^age  cf  the 

-pio^eity.    There  wae   some  conflict  of  evidence  as  ta 

whai  took  piace  at  the  interview,  bat  it  appeared  that 

B^  mentioned  ta  Eamming  that  MOler,  one  of  the 

^— *M"b  wonid  Adfiooe  some  money  on  mortf^aga  of  the 

pffoperty,  and  pat  Bamming  and  Mifles  In  commanioa- 

tioB  with  eaeh  otiier. 

Ib  Beeember,  1886,  Boamhig' called  upon  MiUer,  and 
U  warn  DltJmat^lj  arranged  between  them  that  Miller 
ttoald  lend  BnmmiB^  dSSOO  on  the  seonritj  of  the 
property.  Hey  taking  no  part  in  negotiating  the  loan. 

The  25Qi  of  December,  1886,  was  the  day  originally 
fixed  for  the  completion  of  the  porohaee  and  mortgage 
si  th^  property.  Bley  acted  as  solicitor  to  Johnson  and 
MBkr  m  respect  to  the  purchase  ;  and  as  solicitor  to 
hoU  Miller  and  Bamming  in  respect  to  the  mortgage. 
On  the  3l8t  of  December,  1886,  Eley  wrote  to  the 
mSkatat  acting  for  Bamming  in  the  matter  of  the  pur- 
'^^^^  leqaiiing  completion  on  the  day  following,  and 
'  that  hie  cltenta  would  object  to  a  farther  ex- 
i  of  time,  and  also  inclosing  a  bill  of  costs  as 
IdII^vs: 


"Charge  for  negotiating  and  preparing 

mettgage  ae  per  scale. 
"Stamp 


£.    8.   d. 


20 
1 


21     0    0' 


Od  the   1st  of  January,   1887,   Bnmmiog'a  solicitor 

wnte  to  Eley  objecting  to  the  charge  In  his  bill. 

On  the  6th  of  January,  1887,  completion  took  place. 

was  a  diacnssion  as  to  Eley's  bill  of  costs,  Bum- 

\  said  his  solicitor  objecting  to   the   charges,  and 

refnaing   to  complete  without  paymeLt.    Eley  in 

Siavit,  which  was  uncontradicfed,  stated  that  after 

Bamming  and  bis  sdicltor  left,  that  the 

r  afterwarda  returned  and  had  a  pi  irate  conversa- 

Ihbim,  in  which  the  solicitor  stated  that  his  client 

Od  aot  laow  how  his  bank  account  stood,  and  asked 

-Etef  to  aeetpt  a  cheque  for  the  amount  of  his  costs  and 

M^ra  qnaaHe^B  rent  due  to  the  Teudon,  and  hold  It  for 

a  veek  bdbre  paying  it  in  to  his  bank,  and  added,  in 

•fjder  to  iadnee  him  to  accept  the  proposal,   that  he 

fOe  aolidtor)  shobld  advise  Bamming  not  to  object  to 

IQ^a  dhafgra ;  and  that  this  proposal  was  sabsequently 

^gvaed  to,  and  the  completion  then  took  place. 

The  elMqae  was  dishonoared.     An  action  was  brought 
*»  the  Lord   Mayor's  Ooort,  and  the  amount   of  the 
I  paid  hj  Bumming  before  judgment. 


This  was  a  summons  by  Bamming  for  the  taxation 
of  Eley's  bill  of  costs,  notwithstanding  the  payment. 

ST.  Terrdl,  for  the  sammons. — The  applicant  is  en- 
titled to  taxation  notwithstanding  payment,  on  several 
grounds.  The  document  deU?ered  was  not  in  reality  a 
bill  at  all.  It  was  merely  a  claim  for  chargea  not  accord- 
ing to  the  scale,  and,  therefore,  no  special  drcunutances 
need  be  shown  for  the  taxation :  In  re  Btreet,  L.  B.  10 
Eq.  165,  18  W.  B.  Oh.  Dig.  130.  But  there  are  special 
circumstances.  Eley  required  completion  without 
delay,  and  yet  refused  to  complete  without  payment, 
thus  exercising  pressure :  In  re  Bennett^  8  Bear.  467  ; 
In  re  Boycott,  34  W.  B.  26,  29  Oh.  D.  571.  Then  there 
is  orercharge.  The  amount  charged  can  only  be  made 
up  by  including  the  scale  fee  of  £1 '  per  cent,  for 
negotiating  the  loan,  and  30s.  per  cent,  for  iuTcstigatittg 
title  and  preparing  and  completing  mortgage.  But  W. 
Eley  did  not  negotiate  the  loan  or  infestigate  the  title 
for  the  mortgage,  as  that  was  done  on  the  purchase  of 
the  property.  Therefore  he  is  not  eotitled  to  make  the 
charge:  In  re  Lacey  4t  Son,  32  W.  B.  233,  25  Oh.  D. 
301 ;  In  re  Pyhua,  35  W.  B,  770 ;  In  re  Harrie,  Powell, 
*  Ooodale,  W.  N.,  1887,  p.  29. 

E.  W.  Byrne,  for  Eley.— There  are  no  special 
drcumstanoes  in  this  case  which  would  justify  taxation 
after  payment,  even  if  the  charge  made  was  too  great. 
Theife  was  no  undue  prestore.  The  completion  did  not 
take  place  until  a  week  after  Eley*s  letter  enclosing 
his  bill  and  requiring  completion.  To  justify  taxation 
after  pagrment  there  must  be  pressure  and  overcharge 
amounting  to  fraud.  [Nobtb,  J.,  referred  to  In  re 
Norman,  34  W.  B.  313,  16  Q.  B.  D.  673.1  Eley's 
bill  was  objected  to  at  the  time  of  completion,  and  there 
was  an  agreement  that  the  objection  should  be  abandoned 
in  consideration  of  Eley  taking  a  cheque  and  hold- 
ing it  over  for  a  week.  That  agreement  holds  good,  and 
is  a  sufficient  answer  to  the  application  for  taxation. 
The  cheque  was  dishonoured.  An  action  was  brought  on 
it,  and  the  amount  was  paid  before  judgment,  and  no 
objection  to  the  amount  was  made.  Eley  brought 
the  mortgagor  and  mortgagee  into  communication,  and 
this  juBtifled  the  fee  for  negotiating.  The  court  will 
not  go  into  the  question  of  how  much  negoliatioa  there 
was.  The  iotroduction  of  the  parties  to  each  other  has 
been  decided  to  be  sufficient  in  the  case  of  auctioaeers 
and  house  agents. 

Terrdl  replied* 

NoBTH,  J.— This  is  an  application  for  taxation  of  a 
bill  of  costs  after  payment.  The  lirst  argument  in 
support  of  the  application  is  that  no  bill  was  delivered, 
because  the  bill  delivered  was  not  properly  a  bill  at  all. 
[His  lordship  read  the  bill  set  out  above,  and  con- 
tinued :— ]  Looking  at  the  scale,  there  is  a  fee  allowed 
to  the  mortgagee's  solloitor  for  negotiating  a  loan,  so,  if 
the  bill  had  been  "  mortgagee's  solicitor  for  negotiating 
loan,  £8,"  it  would  have  been  light.  There  is  also  a 
fee  of  306.  per  cent,  allowed  to  the  mortgagee's  solicitor 
for  investigating  title  and  preparing  and  completing 
mortgage,  so,  if  the  bill  had  followed  these  words,  it 
would  have  been  right.  If  the  amounts  were  wrong,  it 
coold  not  have  been  said  there  was  no  bill.  And,  as 
both  the  items  charged  by  Elvj  are  such  as  might 
under  proper  circumstances  be  charged,  I  cannot  say 
that  no  bill  has  been  delirered. 

Is  there  anything  in  the  circumstances  to  justify 
taxation  of  this  bill  after  payment  P  According  to  the 
decision  of  the  Oourt  of  Appeal  in  In  re  Norman,  I 
must  not  only  examine  whether  there  has  been  pressure 
and  overcharge  or  overcharge  amounting  to  fraud,  but 
exercise  a  discreiion.  The  headnote  to  that  case  states : 
—"The  *  special  circumstances'  which,  under  6  &  7 
Vict.  c.  73,  s.  37,  allow  a  solicitor's  bill  of  costs  to  be 
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referred  for  tazatioB,  although  twelve  months  hsTe 
elapsed  sinoe  it  was  delifered  to  the  olieBt,  are  not 
merely  pressare  and  overcharge  or  overcharge  aiaoant- 
iog  to  fraad.  A  jadge  has  a  disoretion  in  oidetlDg  the 
bill  of  oosts  to  be  taxed,  if  it  contains  itonis  anxeason« 
ablj  larger  or  charges  requiring  explanation,  or  gross 
blunders.  8emhh,  that  the  eame  principle  ought  to  be 
applied  to  the  taxation  of  a.bill  of  costs  which  has  been 
paid."  That  headnoteds  qaite  borne  out  by  the  Jadg- 
mentSt  and  Lindley,  L.J«,  refers  to  In  re  £i>lnnion,  16 
W.  E.  110,  L.  B.  3  Ex.  4i  which  he  sUtes  thus :  "  In 
that  case  it  was  the  nnanimoua  opinion  of  the  Judges 
present  on  the  banoh  that'  *  an  unusual  charge  of  a  large 
amount  requiring  ei^lanation  to  jnstify  it  was  sttfAcient 
ground  for  referring  the  bill  to  taxation,  even  after  the 
expiration  of  twelve  monthi.'  "  Both  in  that  case  and  in 
In  re  NcrTnanthe  qnestion  wai  as  to  taxation  after  twelve 
months  had  elapsed  since  delivery ;  bnt  it  appears  that 
the  court  was  of  opinion  the  same  rule  onght  to  be 
applied  to  taxation  after  payment.  I  have  to  consider, 
then,  whether  there  are  in  this  bill  any  charges  which 
ace  unreasonably  large.  To  my  mind  the  charge. of  £20 
for  the  work  done  in  respect  of  this  mortgage  for  £800 
is  outrageously  large.  To  Justify  ic  according  to  the 
scale  there  must  have  been  an  investigation  of  the  title ; 
bnt  there  was  not.  The  raspondent  cannot  say  more 
than  that  he  investigated  the  title  as  far  as  was  necessary, 
which  means  not  at  all.  There  must  also  have  been  a 
negotiation  of  the  loan ;  bnt  the  respondent  is  not  en- 
titled to  charge  for  that,  ai  what  he  did  was  to  mention 
Mr.  MiUer^B  name  to  Mr.  Bumming,  and  so  bring  them 
into  communication.  Mr.  Bumming  afterwards  called 
npon  Mr.  Miller,  and  all  the  negotiation  which  was  done 
•they  did  themselves.  That  is  not  enough  to  justify  a 
solicitor  in  charging  the  fee  for  negotiating  the  loan. 
The  cases  of  auctionaers  and  others  depend  npon  tiie 
cnstdm  of  trade,  and  can  have  nothing  to  do  with  the 
right  to  charge  a  negotiation  fee  as  between  solicitor 
and  client. 

I  am  of  opinion,  therefore,  that  the  applioaat  would 
have  a  right  to  have  this  bill  taxed  if  there  were  no 
agreement  to  the  contrary ;  but  Bley  has  given  in  his 
affidavit  certain  details  of  what  In^pened  on  the  day  of 
completion  whioh  are  not  denied.  [His  lordship  read 
the  portion  of  Eley^s  affidavit  stated  above].  I  do. not 
lay  much  stress  on  what  took  place  in  respect  to  the 
action  in  the  Lord  Mayor's  Oourt;  but  Ele/s  evidence, 
which  is  uncontradicted,  shows  that  there  was  a  special 
negotiation  and  bargain  as  to  holding  over  Mr. 
Bumming's  cheqne.  Under  the  circuihstancee  I  come 
to  the  condttsion  that  a  bargain  was  made  at  the  time 
of  completion,  that,  if  the  cheque  was  held  over,  Eley's 
charge  should  not  be  disputed,  and  from  that  bargain 
Mr.  Bumming  cannot  draw  back.  The  summons  must, 
therefore,  be  disndssed,  with  costs. 

Oct  25. — ^Fcom  this  decision  the  applicant  appealed  ; 
but  when  the  appeal  came  on  for  hearing  nu  one 
appeared  in  support  of  it,  and  it  was  dismissed. 

Solicitors,  J.  A.  Neale;  W.  EUy. 
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[March  24,  M. 
9.  Geiry.  (a.) 

Oontraet^  in  reitraini  of  irtide'-'Beaionahleneei^Limit 
ae  to  time-^SevercMe-^  Partial  en/orcemeni. 

An  agreement  for  the  employment  of  a  servant  con* 
tained  an  undertaking  that  Ae  would  not,  after  leaving  the 
employment,  serve  or  inter/ere  with  *'  any  of  the  euatomeri 
served  or  heionging  at  any  time  to**  the  master* 

Heldf  that,  whether  or  not  the  agreement  might  he 
construed  so  as  to  ewtend  to  persons  who  became  cusiomers 
of  the  master  after  the  servant  left  his  emploifmeiUf  it 
was  ai  any  rate  good  as  to  persons  who  were  customers  of 
the  master  during  tfie  employment  of  the  servant^  and 
that  it  was  severable  and  enforceable  as  to  such  last^ 
mentioned  persons ;  and  an  injunction  was  granted  to 
restrain  the  servant  from  serving  or  interfering  taith 
such  last^mentioned  persons* 

By  an  agreement  dated  the  16th  day  of  February,  1885, 
and  made  between  Olement  Bainesi  a  dairyman,  of 
Twickenham,  of  the  one  part,  and  Thomas  Geary  of  the 
other  part,  Thomas  Geary  agreed  to  serve  deoMis 
Baines,  his  successors  or  sssigns,  as  milk-carrier  mid 
general  aervant  on  the  terms  therein  exprassed,  and  ti» 
agreement  proceeded  as  foUows :— *' In  considentton  of 
the  wages  paid  to  him,  he  undertakes  that  he  wfll  nol^ 
cither  during  such  service  or  after  being  disehaiged  or 
quitting  such  service,  serve  or  cause  to  be  serred  with 
milk  or  any  other  dairy  produce  for  his  own  beneflt  or 
that  of'  any  other  person  or  persons,  or,  either  diiea^jr 
or  indirectly  interfere  with,  or  cause  to  be  iniecfiBiMt 
with,  in  any  way,  any  of  the  customers  served  or  i  ' 
ing  at  any  time  to  the  said  Olement  Bainet^  Ui  i 
sora  or  assigns.'' 

In  February,  1887,  Baines  agreed  to  sell  Us 
of  a  dairyman  to  8.  H.  Edelsten»  who  entered  i 
business  on  the  7th  of  March,  1887. 

On  the  5th  of  March,  1887,  Geary  quitted  the  f 
of  Baines  and  set  up  as  a  dairyman  on  his  own  i 
in  partnerahip  with  his  brother  at  Twickeahasi* 
both  served  with  milk  and  solicited  the  custom  of  i 
who  were  customers  of  Baines. 

This  was  a  motion  by  Baines  and  Edehten  iMI'«to 
interim  injunction  to  restrain  Geary  from 
interfering  with  the  customers  of  Edelsten,  or  the:  i 
customers  of  Bainer,  in  breach  of  the  undeitakittg* 

B.  F,  Norton f  for  the  motion,  stated  the  facia.    •■ 

MaeSwinney,  for  Geary. — ^The  undertaking  is  «lif<|ii^ 
being  unreasonable.  It  extends  to  persons  who  bMMMI 
customers  of  the  business  after  the  servant  left. 

He    referred  to  Bannie  v.  Irvine,  7  Man.  &  Ghb  ' 
Rousillon  V.  BousUlon,  28  W.  B.  623, 14  Ch.  P.  351. 

R.  F.  Norton,  in  reply.— The  undertaking  ^ 
construed  as  referring  only  to  customers  of  ' 
any  time  during  the  employment  of  Geary 
i»  reasonable,  and  should  be  enforced. 

No&TH,  J.,  stated  the  facts,  and  ^ 
been  argued  that  the  covenant  no' 
with  the  costomers  at  any  time 
or  assigns,  is  too  extensive 
V.  Irvine  was  cited.     In  t^ 
and  the.  goodwill  of  th<^ 
he  would  not,  dnrior 
of,  01  knowing!  V 
customers  thei 
sent  of  t1'^ 
good;  b 
namc« 

?«•)  A. 
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tti'i  book,  and  the  restraint  was  Tirtoally  limited  to  a 
|nn  munfcer  of  persons  ascertained  and  agreed  npon 
\ij  fbe  psitiea  at  the  time."     It  is  argued  that  the  cove- 
mt  ongbt  to  ha?e  been  limited  to  persons  who  were 
CQitoBienot  Baines  at  the  ttme  when  it  was  entered 
iito,  01  vho  became  euch  daring  the  period  of  the  de- 
tniaatftempbymeat.    The  terms  of  the  cofenant  in 
^imwDt  case  are  larger  than  those  of  the  corenaat 
ia  Aomitt  ^.  Inine,  and  it  is  said  that  they  are  too 
otauin,  «Bd  that  therefore  the  oovenant  must  fail  alto- 
^^.  k  oofenaot  in  restraint  of  trade  is  good  if  it 
^ibctgB  father  than  ia  neceesary  to  give  reasonable 
piotadiaB  to  the  covenantee ;  but  it  is  unreasonable  if  it 
iB|Qsailiigti  restraint  than  is  necessary  for  that  por- 
poee.  Tbi  coorti,  however,  treat  such  a  covenant  as 
^wMe,iaaeafoToe  it  so  far  as  it  is  reasonable^  while 
Mugtoenfoioe  such  part  as  is  nnreasonable.    There 
sn  anjQuei  ia  which  corenants  in  restraint  of  trade 
iMM  ha  Wld  to  be  divif ible  as  regards  space.    I  will 
«i«  toooc-iVice  V.  Qreen,  16  M.  &  W.  346.     There 
tkMeadnt  eovenanted  not  to  carry  on  the  trade  of 
«p«fiattiitbin  the  cities  of  London  or  Westminster, 
^yffaP  the  distaaoe  of  600  miles  from  the  same  respec- 
^«^, tad tbeeooit held  that  the  restriction  was  reason- 
^y  ■•  to  ^^wAa  and  Westmioster,  and  enforceable  to 
^^«tMt,brtTiMeawnable,  and  therefore  not  enforce- 
^ulotk«  600  Biles.   But  no  case  was  cited  in  which 
^awwatbid  been  held  to  be  divisible  as  regaids 
"^J^'S  i  ^^'^^^  ™y  judgment  t3  §e*  if  any  snch 
^•'W  bem  reported.    I  have  found  the    ease   of 
^««««».SM«,  7  Beav.  42,  where  the  defendant, 
"^  TJ?"^  *»  fi^e  yeara  t j  the  plaintiff,  who  was 
^a^^oiareaiatod  that  he  would  not  daring  the  five 
rjM^witiajfine after  the  expitati9n  of  that  term, 
«»*:i  dwcllr  or  indirectly,  interfeie  or  intarmeddle 
f^^*' Jf  ^  ^^«*»«d  as  attorney,  agcnt^  or  otherwise 
for  msjj^mi  iho  had  already  been,  or  should  from 
*^'""  _*"?;*  "^^J«ft«  bsoomeor  be,  the  client  pr  corre- 
'%^t  ia  bmineei  of  or  with  the  plaintifle,  or  any 
^^    «arp.rrjj«i  he  might  admit  to  a  share  or  shares 
w^   mm,  or  lajpwgon  or  persons  to  whom  he  might 
-=»ie^  fJn  thole  or  any  part  of  his  business  or 
^ft  Bf  ittomey,  solicitor,  and  couTeyancer.    Lord 
«^  M.L,  bdd  that  the  covenant  was  not  too 
rirn^  ui  granted  an  interlocutory  injunction  to 
^^  '  «*dtfincrant  from  interfering  or  intermeddling 
^«,«b!i3|couMmed  as  an  attorney,  agent,  or  other- 
IfTtrlH^'^^  Of  correspondent  of  the  plaintiff,  or 
oi  ~^JJf  ^^^^^^PWtnere  in  the  plaintiffs  budness 
*|**™^>  *Qlicitor,  or  conveyancer.    A  notd  to  the 
SSSLf^  itat  an  appeal  was  presented  from  tUs 
|g|J<K^»atbt  a  case  was  stated  for  a  court  of  Uw. 
HBd-  tbit«ttf^  or  an  action  for  damages  for  breaeh  of 
^  5J7^^»fc8'orethe  Court  of  Queen's  BeaA 
ll^  V  ^^^^*^'  1^  ^-  ^'  246.     Two  eete  uf 
^«*™  «  We  ccnenant  were  relied  on  by  the  plataQE. 
J*^™^ '"  '"^^°'  ®'  persons  who  had  been  fii^fff 


coTenant  on  one  side  is  in  eoosideratioB  of 
on  the  other ;  and  if  any  part  is  void  the  wkoAe  v 
Mr.  Oowting;  far  the  plaintiff,  argaed  tkMi  •^■c 
oat  separating  the  different  parts  of  tfa»  mmmm^ 
was  no  moie  protection  than  the 
requiied,  the  defendant  oaly  bsi^ 
peraooa  and  not  as  to  place  or  lime 

Lord  Denaan,  GJ.  said:  **  The  bodr •» Mm 
may  alter  from  time  to  tioM.  Camkdym.m^mmi 
prohibit  iag  a  man  ftomdealmf  wul  akl  ■■■ 
might  name  from  tine  to  time.*    li      iwm 
contended    that    the   contiKt    wv    g^ 
it   concerned  the    ofieois   wbc    avr* 
with  the  plaintiff  at  the  time  c:  ^ks.    z     : 
or   during  the   contiBBaaet  of  s-    m-^ 
breaches  were  eonfiasd  t3  tbaat    "^m     • 
whether  under  seal  or  wci,  wm  s.  ^as-      ■> 
contract  failed ;  but  the  acs^  wvx     •    .    « 
illegal,  but  only  to  absuv  ism.  -sk.     & 
which  a  party  could  not  hi:. :  '-^^^    x    t. 
legally  abstain  from  doti:^     as.        m.' 
would  enforce  such  nszr.^:^^  .   z     t 

himself  to  observe.    Lopi  1.^^^  -    - 

judgment  of  the  cosr  «  -    w 

decided  in  favour  of  ^  ^.— —  ..  ^_.        . 

decision  of  PHee  v.  -S-^r  i.  t.-  •.--—•- 
That  dedskm  if  a  w:=i   k-  ^  «m» 

the  terms  of  the 

the  persons  wW  m^ 

any  time,  sHIl  il  v». 

as  regarded  ttsm  we 

plaintiff  dari^  te-  - 

serving  his  mti^i 

sidered  tksft,  m  v-ss 

theplaialiff  ^^1. 

meat,  tkaap^^E*^ 

to  tiiepi^^ 

struetioB  ef  te^ 

to 

his 


At 

.ct 

ler 
*he 
the 
the 

lonal 

'  the 

188S 

.11  the 

j;   such 

-ly,  no 

ggested 

Hi  to  be 

road  im- 

i.     Under 

t  artisana* 

be  carried 


.  _  coTcnant  almost  puts  it  « 
J^mp^  f^flii^nff  to  exclude  the  defendaati^iK 
eaabi^^^'^r^f :  and  it  is  much  more 


ttk^^fcd  Ur  £hc  protection  of  the  pUdjK^ 

«i  t')  time  ot  space.    .    •    .    ^ 
._  '  f  :JJ  J  secured  against  the  km  v*  r 
Mmm^^A^^^'^  which  he  gaTe  the  ^^ 
"?~y  ti;^  defendant  should  not^  - 
^  I?*  i*d  been  the  plaintiff's  ^   . 
"Tj'  ^^  defendant  being  wili:  x- 
J*L*^^*sfti  that  the  ooTeiMt 
Ite  food  part  may  be  ^ 
Se^  z^  contnct  ia  a 


been  passed 
I  sellings.     I 
»ad  any  power 
principal  Act 
r  that  Act  it  is 
rka  have  power 
trtuces.    But  in 
what  are  called 
^'gestlou  that  the 
s  under  that  cate- 
ouly  to  be  put  in 
.try  pointed  out  by 
esent  case  what  has 
powers  given,  or  pur- 
ls I  have  been  reading^ 
owers  of  the  other  Acto 


:s  the  paramount  object  ia 

i  of  Works  shall  let  or  sell 

ud  although  there  is  a  power 

D  houses  themselves  in  certain 

J  be  done  by  means  of  powers 

xaise  money  for  the  purpose,  and 

at  sort  in  the  present  Act. 

>re,  at  the  Acte,  I  find  nothing  that 

Metropolitan  Board  of  Works,  outside 

.ow  before  me,  to  build  on  this  laud  the 

.1  Che  Act  ot  188S  contemplates  shall  be 

.    ::  land  for  the  purposes  mentioned  m  that 

'    ms  to  me,  therefore,  that  section  33  of  the 

.7  is  not  wholly  out  of  the  case.    It  may  be 

urms  it  is  to  be  read  as  not  being  In  the  Act ; 

n  the  powers  given  to,  and  the  obligation  im» 

upon,  the  Metropolitan  Board  of  Works,  seem  to 

10  he  such  that  they  cannot  have  effect  given  to  them 

iiess  by  this  Act  itself.    Powers — I  do  not  eay  in  ^e 

ime  terms  precisely,  but  to  the  same  effect— are  by  itn- 

pXijiatlon  conferred  upon  the  board  such  as  were,  in  ex- 

^"ferred  by  the  Act  of  1877. 

lendations  contained  in  the  report  of 
B,  so  far  as  it  ia  recited  in  the  Act  of 
}at  importance  in  considering  Its  effect, 
difaooltiea  are.  Then  the  Act  of  1882 
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High  Oovbt. 


In  liE  WlLLIAM%'  TRU8Tfl.-*WlOBAII  IT.  FrTBK. 


High  Ck)UBT. 


In  r#  WiuJAMs'  Tbusts.  (a.) 

Af>p<nnimeni  of  new  h'udetB^  Death  of  $ol9  iruiUe  in 
lifetime  o/Uetator — Deatho/teitator'i  heir  inieitaU — 
Form  of  veeting  order^Truitee  Act,  1850  (13  <fc  14 
Fief.  c.  60),  i§.  32»  34 — Oonveyaneing  and  Law  of 
Property  Act,  1881  (44  A  46  Vict.  c.  41},  $.  30. 

The  ioU  trustee  of  freeJiold  land,  appointed  ly  will, 
died  in  the  lifetime  of  the  teetator.  The  testator's  heiress^ 
at-hxw  died  intestate  {after  the  Conveyancing  Act,  1881, 
had  come  into  operaiwn),  and  there  was  no  legal  per" 
sonal  representative  of  Tier  estate. 

A  petition,  which  was  served  on  the  testator's  heir,  was 
preiented  for  the  appointment  of  new  trustees  and  a 
^testing  order. 

Held,  that  the  court  had  Jurisdiction  to  appoint  new 
trustees  and  to  make  an  order  vesting  the  trust  property 
in  the  new  trustees  for  such  estate  as  was  vested  in  Vie 
heiress-al'law  at  the  time  of  her  death. 

Petition. 

Thomas  Williams  (wbo  died  on  the  4th  of  Jane,  1876), 
by  bis  will  dated  the  22nd  of  September,  1862,  doTisad 
and  bequeathed  all  his  real  estate  and  the  restdne  of  his 
personal  esUte  unto  his  brother  David  Williams,  his 
heirs,  ezaontors,  and  admioistratort,  upon  the  tmsts 
therein  mentioned,  and  also  appointed  him  his  ezeoutor. 
The  will  contained  no  power  to  appoint  new  tmstees. 

DaTid  Williams  died  on  the  21st  of  October,  1865. 

At  the  time  of  the  testator's  death  his  heirsss-at-law 
was  Msiy  Jenkins.  She  died  on  the  13th  of  Maroh, 
1682,  intestate,  leaving  hereon,  D.  W.  Jenkins,  her  heir- 
ijfc-lawy  who  thereby  became  the  testator^s  heir-at-law. 

At  the  time  of  bis  mother's  death  D.  W.  Jenkins  was 
under  twentj-one,  and  limited  administration  to  her 
estate  was  granted  until  he  should  attain  twenty-one. 

This  petition  was  presented  under  the  Trustee  Acts 
for  the  appoiatment  of  new  tmstees  and  for  a  Testing 
Older. 

The  trust  estate  conaisted  of  freeholds  and  certain 
•took. 

The  petition  was  serted  on  D.  W.  Jenkins,  who  had 
attained  twentj-one,  so  that  there  was  no  legal  personal 
xepresentatif  e  of  his  mother. 

BardsweU,  for  the  petiHonere.— As  the  testator^s  heir 
is  before  the  court  there  is  Jurisdiction  under  the  Trustee 
Act  to  appoint  a  new  trustee :  Qunson  t.  Simpson,  16 
W.  R.  782,  L.  B.  5  Eq.  332 ;  In  re  SmirthwaiU's  Trusts, 
19  W.  B.  381,  L.  R.  11  Eq.  251.  Having  regard  to 
section  80  of  the  Conveyancing  Act,  1881,  it  is  doubtful 
in  whom  the  legal  esute  in  the  trust  property  is  now 
Tested,  since  there  is  no  legal  penonal  representative  of 
the  deceased  hrirem-st-law. 

He  referred  to  Jn  rs  PUling's  Trusts,  32  W.  B.  853, 
26  Gh.  B.  432,  and  In  re  Baekstraw*s  TruiU,  33  W.  B. 
55tf. 

O.  Melville  Daie,  for  D.  W.  Jenkins. 

Simmonds,  for  another  respondent. 

NoniH,  J. — E  feel  no  difficulty  in  appointing  new 
trustees  and  making  an  order  vetting  the  property  in 
them  for  all  such  estate  as  was  Tented  in  Miury  Jenkins 
at  the  time  of  her  death. 

Solicitors,  Burton,  Yeates,  <ft  Co. ;  8.  B.  Somerville. 
(a.)  Beported  I7  G.  E.  Jbffibt,  Esq.,  Barrister-at-Law. 


Oban.  DiT. 
Koitb,  J. 


May  6,  13,  25. 


Easement — Andeni  lights  —  Obstruction  by  lessee  of 
puiblic  hody^-'Public  undertaking-^ Land  injwriouaiff 
affeded —  Compensation —  Ivjundio  n — Lands  Clauses 
Consolidation  Act,  1845  (8  <fe  9  Vict.  e.  18),  s.  68— 
Metropolitan  Street  Improvements  Act,  1877  (40  A  41 
Vict.  e.  eexxm.),  ss.  2,  4,  7,  25,  33— ilfefropoIiCan 
Street  Improvements  Act  (1877)  Amendment  Adt^ 
1882  (45  dfe  46  Vict.  c.  ccxxii.),  ss.  1—3. 

By  the  Metropolitan  Street  Improvements  Act,  1877» 
which  incorporated  the  Lands  Clauses  Consolidation 
Act,  1845,  the  Metropolitan  Board  of  Works  were 
authorized  to  acquire  land  for  the  purpose,  amongst  other 
things,  of  undoing  Oray*S'inn'ro<ia^  and  to  purcha$e 
easements. for  that  purpose.  The  board  were  also  em* 
powered,  by  section  33  of  the  Act,  to  let  or  sell  ctrtiUn 
portions  of  land  for  the  purpose  of  building  labourers^ 
dwellings  for  the  accommodation  of  labourers  dts- 
placed  by  the  improvements,  the  erection  of  which 
dwellings  was  imperatively  required  by  the  section.  Bjf 
the  Amendment  Act,  1882,  tie  ioard  were  required  to 
erect  a  certain  number  of  labourers*  dwellings  on  certain 
portions  of  land^  without  being  expressly  empowered  to 
let  or  uU  for  that  purpou,  and  section  33  of  the  prtit- 
cipal  Act  was  repealed. 

The  board  sold  a  building  lease  of  portions  of  tho 
land  for  the  purpose  of  the  erection  of  the  reqmiroel 
labourers'  dwellings,  and  the  tenants  of  the  botardg  in 
erecting  the  dwellings,  obstructed  the  ancient  lights  of 
adjacent  owners. 

Held,  that  the  remedy  of  the  adjacent  owners  was  com- 
pensation under  the  68f&  section  of  the  Lands  Clauses 
Act,  1845,  and  that  they  were  not  entitled  to  an  ift/ime- 
tion. 

Motion. 

The  action  was  brought  for  an  injunction  to  restrsm 
the  defendant  from  erecting  labourera'  dwelling-houses 
so  as  to  obstruot  the  ancient  lights  of  the  plaintiffs. 

The  plaintifbi  were  the  owners  and  tenants  of  bouses 
situate  on  the  north  side  of  Portpool-lane,  Gray's-inn* 
road.  The  defendant  Frjer  was  a  sub-Ieesee  of  the 
executors  of  Thomas  Pink  (since  deceased),  the  pax^ 
chaser  from  the  Metropolitan  Board  of  Works  of  m 
building  lease  of  a  piece  of  land  situate  in  Gray'a-InA'- 
road,  and  abutting  on  the  south  side  of  Portpool-lano^ 
immediately  oppoaita  to  the  plaintiffs'  bcuaes,  which  piees 
of  land  was,  together  with  other  land,  acquired  by  the 
board  undt r  the  Metropolitan  Street  Improvements  Acta^ 
1877  and  1882,  which  required  the  erection  of  laboarenT 
dwellings  upon  the  piece  of  land. 

The  building  lease  was  sold  by  the  board  '*  subject  U> 
the  obligations  imposed  bj  the  said  Acts,  and  t^    adi 
rigbta  and  easements  (if  any)  ezlstiog  in  or  over  the  ssdd. 
piece  of  land,"  and  '*ftub]ect  to  the  ligbto  (if  any)  '*  of 
adjacent  owners.    The  form  of  lease  contained  a  ooTen- 
ant  to  submit  plans  to  the  board  for  approval,  and  after 
such  approval  to  build  in  accordance  therewith,  and  not^ 
during  the  first  eighty  years  of  the  term,  to  add  to  or 
alter  the  character  of  the  dwellings  without  the  consent 
of  the  board  in  writing.    The  sub-lease  to  the  defend-  | 
ant  contained  provisions  similar  to  those  in  the  lesss  .^ 
from  the  board. 

Ttie  defendant,  in  erecting  labourers'  dwellinss  in. 
accoidanoe  with  the  approved  plans  and  spedfio&tioiis  esJ 
required  by  his  under-lease,  interfered  with  the  SAcienlL 
lighto  of  the  plaintifEs. 

This  was  a  motion  by  the  plaintiiZd  for  an  intetrUn 
injunction  until  the  trial  of  the  action. 


(a.)  Beported  by  J.  Tbustram,  Esq.,  Barriater-at-lAv. 
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Wioham  V,  Frtbr. 


HzoR  Court. 


TbB  qaestion  to  be  decided  was  whether  the  plaintiff* 
Ml  a  right  to  an  injunction*  or  whether  their  only 
leaedy  waa  by  oompenaation  under  the  Lands  Glauses 
CaiMdidation  Act,  1845,  s.  68. 

Caan^ffardpj    Q^C.^  and  Byrne,  for  the  plaintiffs. 

—We  are  entitled  to  an  injunction  to  Tdetrain  the  ob- 

jtiuction  of  the  ancient  lights,  and  are  not  reatricted  to 

compensation    under  section  6S  of  the  Landa  Olauaea 

Act,  1845.    The   ease)  of  Clar\   ▼.  School  Board  /or 

Lohdoa,  SS  W.  R.  354.  L.  B.  9  Oh.  120,  and  Duke  of 

Bedford  v.  J)awson,    L.   B.  80  Eq.  353,  24  W.  R.  Dig. 

S36,  ia  which  it  was  decided  that  the  peraona  entitled  to 

andeat  2%hts  whioh  were  obstructed  had  no  remedj  by 

injuartioa,  do  not  apply*  because  the  public  bodies  in 

tbote  aaaaa  differ  from  the  Metropolitan  Board  of  Works, 

and  tie  pnblie  buildinga  erected  by  them  differ  from 

laboiiTcia'  dwellinga.     Here  the    dwellinga    are    being 

telt  by  the   defendant,  who  is  a  pri?ate  indlfidual, 

sad  not  bj   the  Metropolitan  Board  o(  Works  or  any 

paMJe  body,  and  the  prifileges  of  a  public  body  do  not 

dtead  to  a  pilTate  individual.    The  board  had  no  power 

to  grant  the  building  lease,  as  the  33rd  section  of  the 

Uetropolitan  Street   Improvements    Act,   1877,    which 

gave  such  power,  ie  repealed  by  the  3rd  section  of  the 

Amendment  Aet   of     1882.    The  plain tiifs    could    not 

obtaan  compeoaatlon  nnder  the  68th  section  of  the  Lands 

Clm.iira  Ael,  1845,  from  the  defendant,  who  is  a  private 

fadividnBl.    Bcridn,  the  terms  of  the  lease  provide  for 

ihe  lights  of  adjacent  ownera,  which  include  the  ancient 

ligfata  of  the  plafntcflh. 

Gifard,  Q,C^  and   Creed,  for  the  defendant.— -This 

ow  is  goveraed  by  Clark  v.  School  Board  for  London 

and  DiJetof  Bedford  t.  Daweon,  and  the  plaintiff  is  not 

entitled  to  an  Injnnetion,  but  bis  remedy  is  compensa- 

tion  nnder  the  G8th  eeetlon  of  the  Lands  Clauses  Act, 

1845.    The  Metropolitan  Board  of  Works  having  no 

means  of  erecting  labonrerk'  dweUinga  themselves,  were 

at  necaasity  entitled  to  grant  the  buUdiog  lease,  and  the 

M  aeclian  of  the  Amendment  Act  of  1882  doea  not 

take  away  that  tight  by  repealing  the  33rd  aection  of 

fte  Aet  of  18T7.  The  righte  and  privileges  of  the  board, 

bcbsfiag  their  immunity  from  injunction,  extend   to 

VanoM  who  ereot  for  the  board  the  labourers'  dwellings 

utechthe  Act  requlree.    The  t^rma  of  the  lease  granted 

by  tta  board  cannot  take  «way  the  statutory  immunity 

tern  iaiua^ioB,  and  do  not  give  to  adjacent  owners 

iwaiffdim  to  whkdi  they  would  not  otherwise  be  entitled. 

CcMMs-Bardy,  Q.C,  replied. 

NmRB,  J. — ^I  should  have  thought,  independently  of 

•aiboaity,  that  an  easement  of  light  over  a  neighbouring 

pBH|.>eity  waa  an  easement  which  the  board  might  pnr- 

the  7th  section  of  the  Metropolitan  Street 

I  Act,  1877,  in  the  usual  way,  by  notice. 

t  tt  hae  been  held,  in  Clark  v.  School  Board  for  London 

taft  l^ifce  of  Bedford  v.  Daweon,  that  the  inteiference 

bf  tbe  board  with  the  access  of  light  over  the  premises 

by  them   to  the  neighbouring  premises,  is  a 

lor  which  the  person  injured  may  obtain  com- 

under  aection  68  of  the  Lands  Clauses  Act, 

Mmjappljiiig  for  ecmpenaation  for  the  injary  done 

at  sif  ihM^  etren  after  the  wotka  are  completed,  and 

iiitie  hm  no  jemedy  by  way  of  injunction  to  reatrain 

tte  wadLWng  done.    I  aaid  the  **  board,"  but  neither 

of  aoMleo  aaaea  related  to  the  MetmpoUten  Board  of 

WcrkB,    Oho  lelnf ed  to  the  Bchcol  Board  for  London, 

amd  tke  otkmt  to  the  Clearing  Honse.    I  have  looked  at 

ttcae  two  fiiane  luid  the  aaettona  of  the  Acta  on  which 

%tf  www  Ibaadad,  and  I  ate  no  anbetantlal  distinction 

letweew  the  etmtm  of  tiioae  bcdlsa  under  their  Acts,  and 

ftiCMw  e#  ito  Jf«tR>po]itan  Beard  of  Worka  nnder  the 


Now  the  paramount  object  of  the  33rd  aeetion  of  the 
Act  of  1877  ia  to  have  the  landa  on  which  arfisana* 
dwellinga  were  intended  to  be  erected  devoted  to  the 
purpoae  of  baUding  auob  dwellings  for  the  labouring 
claaees,  and  the  Metropolitan  Board  of  Worka  are  merely 
an  ioatrument,  with  considerable  dlacretion  and  control, 
btit  not  the  absolute  owners  of  the  property,  beeause 
they  are  sub j set  to  the  control  of  the  Secretary  of 
State.  The  question  is,  what  is  the  meaning  of 
the  3rd  section  of  the  Amendment  Act  of  1882 
as  applicable  to  the  Act  of  1877?  Ia  the  Act  of 
of  1877  to  be  read,  for  the  preaent  purpoae,  aa  if  that 
section  had  net  been  contdned  in  any  way  whatever 
within  that  Act,  aa  that  section  of  the  Amendment  Act 
would  »eem  to  implf ;  or  ia  it  to  receive  aome  other 
modified  meaning,  haviug  regard  to  the  language  of  the 
Act,  the  state  of  things  existing  immediately  before  the  ■ 
passing  of  the  Act,  and  the  duties  laaposed  upon  the 
Metropolitan  Board  of  Wcrks  by  the  Act  itself  P 

It  is  clear  that  the  erection  of  these  additional 
bnildinga  for  the  laboaring  claases  was  required  by  the 
Act  of  1877.  It  is  clear,  also,  that  by  the  Act  of  1888 
similar  buildings  were  alfo  required.  Nothing  iu  the 
Act  of  1882  removea  the  obligation  of  erecting  auch 
bcildings,  although  the  mode  of  doing  it  may,  no 
donbt,  be  modified  by  the  later  Act.  It  ia  auggested 
that  the  33rd  aection  of  the  Act  of  1877  ia  to  be 
taken,  ao  far  aa  relatea  to  the  Gray's-inn-road  im- 
provement, aa  if  it  had  never  been  enacted.  Under 
those  oircumatances,  how  waa  the  erection  of  artisans* 
buildinga,  required  by  the  Act  of  1882,  to  be  carried 
out  f    I  do  not  aee  how  it  could  be  done. 

I  have  looked  at  other  Acta  which  have  been  passed 
with  reference  to  the  erection  of  artizans'  dwellings.  I 
cannot  find  that  under  those  Acts  the  board  has  any  power 
to  erect  any  buildings  on  this  land.  The  principal  Act 
is  the  Act  of  1875  amended  in  1879.  Under  that  Act  it  is 
clear  that  the  Metropolitan  Board  of  Worka  have  power 
to  erect  buildinga  under  certain  circnmataucea.  But  in 
the  first  place  that  Act  ia  cenflned  to  what  are  called 
unhealthy  areaa,  and  there  is  no  auggestlon  that  the 
land  upon  which  these  houses  are,  falls  under  that  cate- 
gory ;  and|  in  the  next  place,  it  is  only  to  be  put  in 
force  by  means  of  cettaiu  machinery  pointed  out  by 
the  Act.  It  ia  clear  that  in  the  present  caae  what  haa 
been  done  has  been  to  follow  the  powers  given,  or  pur- 
ported to  be  given,  by  the  two  Acts  I  have  t>een  readingi 
and  no  appeal  ia  made  to  the  powera  of  the  other  Acta 
which  I  have  juat  mentioned. 

Then,  even  under  thoae  Acts  the  paramount  object  is 
that  the  Metropolitan  Board  of  Works  shall  let  or  sell 
the  property  they  take,  and  although  there  is  a  power 
given  to  them  to  construct  houses  themselves  in  certain 
caaea,  yet  it  is  only  to  be  done  by  means  of  powers 
authorizing  them  to  raise  money  for  the  purpose,  and 
there  is  nothing  of  that  sort  in  the  present  Act. 

Looking,  therefore,  at  the  Acts,  I  find  nothing  that 
would  enable  the  Metropolitan  Board  of  Works,  outside 
of  the  two  Acts  now  before  me,  to  build  on  this  land  the 
buildings  which  the  Act  of  1888  contemplates  shall  be 
erected  on  the  land  for  the  purposes  mentioned  m  that 
Act.  It  seems  to  me,  therefore,  that  section  33  of  the 
Act  of  1877  ia  not  wholly  out  of  the  caae.  It  may  be 
that  in  terma  it  is  to  be  read  as  not  being  in  the  Act ; 
but  then  the  powers  given  to,  and  the  obligation  im- 
posed upon,  the  Metropolitan  Board  of  Worka,  aeem  to 
me  to  be  auch  that  they  cannot  have  effect  given  to  them 
unlesa  by  thia  Act  itself.  Powers— I  do  not  say  in  f;^e 
same  terms  precisely,  but  to  the  same  effect — are  by  im* 
plication  conferred  upon  the  board  such  as  were,  in  ez-* 
preaa  terma,  conferred  by  the  Act  of  1877. 

Then  tbe  reoommendationa  contained  in  the  report  of 
the  aelect  committee,  so  far  as  it  is  recited  in  the  Act  of 
1 882,  are  of  the  utmost  importance  in  considering  Its  effect. 
They  state  what  the  difacnltiea  are.  Then  the  Act  of  1882 
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High  Coubt, 


WXGBAM  V.  FbYBR. 


High  Ootjkt. 


recites  that  ceitain  obligatioDS  in  relation  to  the  removal 
•  ol  (ZistiDg  lioDSjs  and  the  accommodation  of  the 
laboniiDg  claaaea  irere  imposed  apon  the  board  by  the  Act' 
of  1877  ;  that,  by  reason  of  those  obligations^  the  board 
have  been  prevented  from  carrying  into  effect  ceitaio  of 
the  purposes  of  the  Act ;  and  that  they  recommend  that, 
subject  to  certain  conditions,  the  board  shall  be  reliefed 
of  the  obligation  imposed  by  section  33,  as  far  as  the 
same  is  applicable  to  the  Gray's-inn-road  improvements, 
and  that  it  is  expedient  to  give  such  relief  by  this 
Act. 

Now,  what  obb'gations  are  they  reliefed  from  by  the 
Act  of  1882  P  They  are  not  relieved  from  the  obli- 
gation of  taking  the  land  in  qnestion  in  the  Gray's, 
inn- road.  It  is  clear  it  mnet.be  taken,  and  it  must  be 
employed,  for  the  purposes  intended.  It  seems  to  me, 
therefore,  that  the  obligation  of  taking  it  and  doing 
what  that  section  authorizes — ^namely,  selling  it  or  let* 
ting  it  for  the  purpose  of  erecting  suitable  dwelling- 
houses  for  the  labouring  classes— is  continued  by  this 
Act,  and  is  imposed  upon  them*  notwithstanding  that 
•the  33rd  faction  of  the  Act  of  1877,  giving  express 
power,  is  taken  to  be  out  of  the  Act  for  the  present  pur- 
pose. It  is  clear,  therefore,  that  they  must,  under  the 
implied  powers  of  the  Act  (I  suppose  that  is  the  proper 
way  o(  con«ideiing  it)  be  authotized  to  take  land  and 
to  deal  with  it  accordingly ;  that  is,  m iug  the  language 
of  the  Act,  it  shall  be  appropriated  exdnsively  to  the 
erection  of  buildings  of  a  certain  class.  Inasmuch  as 
they  have  not,  as  far  as  I  can  find  out,  any  power  tbem- 
4Belves  of  appljing  the  moneys  raised  by  rates  for  the 
construction  of  such  buildings,  it  can  only  be  done  by 
doing  what  the  Act  ot  1877  contemplated  should  be 
done  in  the  Gray's- inn -road,  and  what  the  Act  of  1877 
still  contemplates  should  be  done,  so  far  as  it  has  not 
been  done,  in  carrying  out  the  improvements  in  vaiious 
other  parts  of  the  metropolis  to  which  the  Act  of  1877 
atill  applies.  It  seems  to  me,  therefore,  that  there  is  an 
implied  power  in  the  board  to  do  what  they  could  have 
done  under  the  33rd  section  of  the  Act  of  1877  under 
the  express  direction  contained  there. 

Well,  then,  what  are  the  purposes  for  which  the 
repeal  of  that  section,  so  far  as  the  Gray's-inn-road  is 
concerned,  takes  elfect  P  It  says :  "  After  the  passing 
of  this  Act  the  provisions  contained  in  section  33  shall 
cease  to  be  in  toioe"  That  looks  rather  as  though  it 
were  intended  to  apply  to  the  various  provisoes  that 
follow  npon  what  I  may  oall  the  enacting  part ;  but  I 
have  great  doubt  whether  that  can  be  the  meaning  of  it, 
because  the  langnsge  of  the  section  is,  **  And  in  rela- 
tion thereto  the  Act  of  1877  shall  be  read  as  though  the 
section  were  not  contained  therein."  But  it  is  un- 
necessary for  me  to  deal  with  that,  because,  although 
there  are  ceitain  provisoes  in  the  33rd  section  as  to  which 
I  see  no  reason  why  they  should  not  continue  to  apply 
to  what  has  to  be  done  under  the  Act  of  1882,  it  is  not 
material  for  the  present  purpose,  and,  therefore,  I  say  no 
more  about  them,  excepting  that  I  do  find  that  the  proviso 
in  section  33— that  not  more  than  fifteen  houses  are  to 
be  taken  until  accommodation  has  been  provided  for 
such  numbers  of  persons  as  would  be  displaced  by  suoh 
taking— is  one  which  clearly  created  a  great  dilBculty  in 
the  matter,  and  to  remove  which  the  Act  of  1888  was 
intended  to  apply.  Putting  the  best  oonstruotion  I  can 
upon  the  Act,  it  seems  to  me  that  the  obligation  on  the 
board  to  appropriate  the  land  coloured  green  to  the 
erection  of  artisans*  dwellings,  is  atlea&taa  strong  under 
the  Act  of  1882  as  it  was  under  the  Act  of  1877.  It 
mmt  be  carried  out  in  the  only  way  in  which  it  can  be 
done.  It  cannot  be  done  by  the  board  erect  iog  the 
buildings  themselves ;  it  can  only  be  done  by  letting  or 
selling  to  some  person  who  is  to  do  the  same  thing.  It 
seems  to  me,  therelcie,  that  the  power  of  letting  or 
selling  expressly  contained  in  the  33rd  seotion  of  the 
Act  of  1877  is  to  be  implied  as  still  eziatiBg  in  the  board 


as  regards  the  land  referred  to  in  the  2nd  section  of  the 
Act  of  1882. 

If  the  board  could  have  built  the  houses,  any  remedy 
the  plaintiffs  might  have  for  interference  with  their 
lights  could  not  be  maintained  by  getting  an  injunction 
to  restrain  the  building,  but  must  be  obtained  by  com- 
pensation under  the  68th  section  of  the  Lands  Glauses 
Act.  The  plaintiff's  right  previously  to  the  Act  was  a 
right  to  an  easement  of  light.  The  effect  of  the  Act 
was  to  extinguish  that  right  and  to  convert  it  into  a 
right  to  be  compensated  for  the  injury  he  has  sustained 
by  reason  of  that  light  being  taken  away. 

It  is  important,  next,  to  consider  whether  there  can 
be  any  injunction  against  the  defendant  Fryer,  who  is 
now  erecting  the  buildiogs  for  the  board.  It  appears  to 
me  that  the  persons  who  act  for  the  board  are  In  the 
same  position  as  if  the  board  themselves  had  been 
building.  If  this  land  had  been  taken  for  a  railway, 
and  the  promoters  of  the  undertaking  had  entered  into 
an  agreement  with  contractors  that  they  should  oonetruot 
the  line,  and  have  a  lease  of  the  line,  and  work  the  line 
when  made,  it  seems  to  me  that  those  persons  wonld  be 
in  precisely  the  same  position  as  the  promoters  of  the 
undertaking  as  regards  the  relative  rights  of  the  persons 
whose  land  was  taken  from  them  by  the  promoters.  As 
the  Metropolitan  Board  of  Works  cannot  build  them- 
selves, and  as  they  are  entitled  to  let  or  sell  for  the  put- 
pose  ot  building,  the  rights  conferred  by  the  Act  upon 
them  apply  to  persons  to  whom  the  land  may  pass  for 
the  purposes  of  the  Act,  who  must  have  the  like  privi- 
leges and  freedom  from  obligations  as  the  board  would 
have  had  if  they  themselves  had  been  erecting  the  build- 
ings, which  are  not  only  authorized  but  bound  to  be 
erected  under  the  Act. 

Then  it  is  said  there  is  a  difference,  because  the  sale 
to  Mr.  Pink  and  the  lease  to  Mr.  Fryer  are  subject  to 
existing  easements.    That  does  not  appear  to  me  to 
alter  the  case  as  regards  the  plaintiffs.    It  vrould  be 
depriving  the  Metropolitan  Board  of  Works  of  the  power 
which  they  are  intended  to  have  under  the  Act  If  they 
could  limit  their  rights  in  that  way  by  recreating  aa 
obligation  on  land  of  this  sort  and  attaching  to  it  certain 
liabilities  from  which  the  Legislature  intended  it  to  be 
freed  in  passing  the  Act  and  authorising  them  to  acquire 
land  for  these  purposes  under  the  Act.    It  seems  to  me 
that  they  could  not  set  up  again  those  easements  and 
obligations  from  which  the  land  is  to  be  free  for  the 
statutory  purposes  for  which  it  is  to  be  taken.    Bat  it 
does  not  follow  that  those  words  are  Without  meaning. 
They  are  matter  of  express  bargain  between  the  Metro* 
politan  Board  of  Works  and  the  purehasers  from  them; 
and,  again,  as  between  Pink's  executors  and  the  defend- 
ant.   There  may  be  eeitain  rights  arising  out  of  those 
stipulations  between   the  parties  who  enter  into  themt 
wholly  unimportant  as  regards  the  owners  of  the  land, 
the  persona  who  did  have  the  easements,  now  at  an  end, 
to  whidh  the  land  was  subject.     I  have  formed  an 
opinfon  about  those  words,  bat  I  do  not  intend  to  say 
anythmg  on  the  subject,  as  I  have  only  one  of   the 
parties  interested  before  me.    It  is  obvious  that  Fink's 
exeeutors  and  the  Metropolitan  Board  of  Woika  mnj 
stall  have  a  great  interest  in  the  constmotion  of  those 
dooamenti. 

Then,  farther,  it  is  said  that  what  is  being  done 
leaves  the  plaintiffs  without  remedy,  beoause,  whateirer 
right  of  oompeneation  they  might  have  had  against  tlis 
Metropolitan  Board  of  Works  nnder  the  Acta,  if  the 
Metropolitan  Board  of  Woriu  had  taken  the  land,  and 
had  themselvea  prooeeded  to  erect  boUdisgs  and  Uootod 
out  the  aeoesa  of  light  from  the  plaintiffs,  yet  tbs 
Metropolitan  Board  of  WcAm  are  not  doing  it,  they  hms^m 
parted  wfth  all  their  Intersstr  and  they  are  dotag  nothfac 
whatever  of  whioh  the  pUdntifls  can  eomplaia. 

Kow  the  right  to  oonpenaation  under  the  68th 
tlon  of  the  Lands  Clauses  Act,  1845— to  take  only 
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jsstertal  words — U  this :— It  is  oompenaation  **  in  respect 
of  sBj  lands  which  shall  hate  been  injuriously  affected 
hj  the  ezecotion  of  the  works."    Tbe  works  mean  those 
for  which  the  lands  were  taken  under  the  Act,  and  for 
which  the   pronotcia  of  the  undertaking  shall  not  have 
aade   aaliafaiBtieii  under  the  pioyiaions  of   the    Act. 
Therefore^  am  tax  as  those  words  go,  it  appears  to  me 
that  this  ie  land  which,  if  the  plaintifEs  are  right  as  to 
the  obslnMttioii  of  light  (which  I  assume  for  the  present 
purpoatX  is  iojiixjoiislj  aifeoted  by  the  exeouticm  of  the 
wmks.    There  ie  nothing  limiting  the  obligation  to  make 
eoBpensstkni  dwteg  the  execution  of  the  works  antbo- 
littd  bj  Oe  AiOt,  pending  the  works  done  by  the  pro- 
notersof  theoBdeirtakiBgthemseiTes.  As  I  have  already 
poiBted  00*.  the  piomoten  of  a  railway  would  be  bound, 
so  i^  ss  any  act  iajnnousfy  affecting  neighbouring  land 
is  dflse  by  the  contractors  with  whom  they  haTC  entered 
into  SB  obUgatian  to  make  the  line  and  take  a  lease  of  it, 
copgmwmdiTig  nutiatU  mutandia  with  the  pro? iiions  of 
Ihs  jgieement  in  the  present  case. 

It  BOBMoa  to  nae,  therefoie,  that  the  contention  that,  by 

the  board's  dispoeinip  of  the  property,  the  right  against 

tbem  has  ceased,  and  that  there  can  be  no  right  against 

Mr.  Fryer  for  ooApenoation,  and  therefore  there  must  be 

a  light  lor  an  injnnciion,  cannot  be  sustained.    In  tbe 

Iknt  place,  altboagh  the  work  has  been  done  by  the 

k  cA  Uself  Ie  not  sttiBoient  to  exclude  a  right  to 

In  the  next  place,  this  is  to  be  borne  in 

w&nd,  wludh  ia  a  very  important  matter :  the  Metro- 

pefitan  Bostd  ol  Works  are  not  mere  passiTe  agents  in 

the  mottCK.    Tbtf  haTC  not  got  the  land  in  lease,  yet 

they  have  got  it  under  an  obligation  and  have  recog- 

BiEfld  Chat  obfijgation.     They  have  insisted  on  that  obli- 

fBtiBB  iMB^g  perfonned  "bj  the  persons  to  whom  they 

have  mOd  the  land,  and  they  have  taken  express  coven- 

sats  and  provisiona  that  the  land  shall  be  dealt  with 

exBCtly  In  the  way  in  which  it  has  been  dealt  with  by 

the  peieone  daiming  to  build  thereon.    They  have  re- 

the  power  to  re-enter  in  case  tbe  works  are  not 

i  In  aceoidance  with  the  propoied  plans. 

It  seems  to  me,  therefore,  that,  as  between  the  plain- 

ttbsathe  one  hand  and  the  Metropolitan  Board  of 

WoikB  OB  the  other,  it  cannot  be  said  that  all  right  to 

nU  et  all  Uabitity  to  give  relief  had  passed  away  from 

thaHctcopolitan  Board  of  Works  to  the  persons  who  are 

Ae  asksal  erectois  of  the  building  which  causes  the 


Iha,  ogoin,  tbe  plaintifb  were  not  consulted  about 
arpsiliBst»the  arrangements  the  board  made  with  re*- 
jpeet  to  ths  land ;  and  I  do  not  think  that  the  board  has 
the  pewer  of  dcfniving  the  plainttlEs  of  any  remedy  the 
ogives  against  the  board  by  any  private  arrange- 
that  the  board  make  with  the  persons  to  whom 
thsj  sen  or  lease  for  the  purpose  of  carrying  out  the 
ehjeete  ol  the  Aot^ 
Tinder  tbe  cfieumstanoes,  I  am  of  opinion  that  the 
r  ef  the  plaintlffB,  if  they  are  injured,  is  by  obtain- 
spensation,  and  not  by  injunction  ;  and  I  refuse 


<fc    Crawley^Btovey ;    Benbow, 


,    Scwtnoti 


Q.  B.  Biv.  (Stephen  and  A.  L.  Smith,  JJ.)         Nov.  16. 

JuDGi  V.  Beitnitt.  (0.) 

CmBpimcy  and  FroUeUon  0/  Propertff  Act,  1875  (38 
dfe  39  VM.  c.  86),  s.  l-^Intimidatian-^Threateniiuf 
to  *•  wateh  and  huet:* 

An  intimation  conveyed  in  a  letter  to  an  employer  that 
hi$  ihop  vfould  be  piekeied,  in  language  $0  threatening 
as*' to  make  9ueh  employer  a/raid,**  amotsnte  to  "in» 
timidation  "  within  the  meaning  of  eection  7,  euh^eectian 
1,  0/  t?ie  Conspiracy  and  Ptotection  of  Property  Aety 
1875,  whHher  the  picketing  amounte  to  an  unlaw/ui 
**  watching  or  besetting  *'  wUhin  eub'seetion  (4)  or  not 

Oase  stated  bj  the  stipendiary  magistrate    for  the 
boioagh  of  Leeds  under  42  &  43  Ylct.  c.  49,  s,  33. 

The  appellant.   Judge,   was  secretary   to  the  Leeds 
National  Union  of  Operative  Boot  and  Shoe  Bivetters  and 
Finishers.    He  had  been  summoned  by  the  respondent, 
Mrs.  Bennett,  a  boot  and  shoe  manufacturer,  under  the 
Conspiracy  and  Protection  of  Property  Act,  1875,  s.  7, 
in  that,  *'with  a  view   to  compel  the  aforesaid  Mrs.. 
Bennett  to  do  a  certain  act  which  she  had  a  legal  right 
to  do  or  abstain  from  doing — namely,  in  refusing  td 
take  back  certain  workmen  into  her  employment— the 
said  Judge  did  intimidate  the  said  Mrs.  Bennett."    The 
facts  found  were  as  follows.     There  had  been  a  strike 
among  the  rivetters  in  Mrs.  Bennett's  employ,  where-* 
upon  the  appellant  wrote  the  following  letter  to  the 
respondent :— *'  I  have  to  inform  you  that  the  rivetters 
in  your  employ  have  determined  not  to  again  start  work 
unless  you  are  willing  to  start  the   whole    of  th^cu. 
Should  you  refuse  to  statt  them  all,  the  finishers  will 
also  be  stopped  and  your  shop  picketed  until  such  time 
that  you  comply  with  the    conditions    above   stated, 
....    If  yon  are  agreeable  to  take  book  aU  your 
hands  the  matter  is  settled.    If  not,  then  we  shall  fight 
it  out  to  the  end.'*    The  respondent  refused  to  take  back 
the  men,  and  her  shop  was  ordered  by  the  Union  to  be 
picketed.    Two  men  paraded  in  turns  before  the  fr.mt  of 
the  shop  for  three  days.    It  was  admitted  that  the 
picketers  behaved  in  an  orderly  manner  and  did  not 
personally  interfere  with  the  workpeople  going  in  and 
out  of  the  respondent's  shop,  but  a  crowd  of  four  to  five 
hundred  people  assembled  in  the  roadway  outnde  the 
shop,  and  the  police  were  called  upon  by  the  respondent 
to  protect  her  shop  from,  as  she  ^ifeged,  a  well-grounded 
fear  on  her   part  of  personal    violence.    The  magis- 
trate  found    that,    on   the  above    facts,     ''intimida- 
tion "    was    proved    "  on     the     ground     that     the 
statement    contained    in    the    above   letter,    that  tbe 
shop  would   be  picketed,  was  a  threat  to  watch  and 
beset  the  house  or   place  where  a  person  carries  on 
business,  and  therefore  amounted  to  intimidation ;  aud 
that  if  the  letter  was  not  intended  to  intimidate  it  ought 
to  have  been  couched  so  ss  merely  to  show  the  writer's 
wish  to  obtain  or  communicate  information,  but  that  a 
person  receiving  such  a  letter  as  this  must  have  looked 
upon  it  as  a  threat  to  watch  and  beset  the  premises 
within  sub-section  4  of  section  7  of  the  Act." 

E.  Wright  {.Benioul  with  him),  for  the  appellant.— 
The  magistrate  has  not  distinguished  the  different 
ofEences  detailed  in  the  separate  sub-sections  of  section 
7  of  the  Conspiracy  Act,  1875.  "Using  violence  or 
intimidating  "  is  an  offence  under  sub-section  (1).  This 
was  a  charge  of  "  watching  and  besetting  "  under  sub- 
section (4).  A  mere  announcement,  or  even  a  threat  to 
watch  and  beset,  is  not  "  intimidation  *'  under  sub-sec- 
tion (1).  Plcketiog  in  a  certain  way  was  legalized  by 
this  Act.  It  was  only  restrained  so  far  as  it  amounted 
to  an  '*  unlawful  watching  and  besetting  "  of  the  hous  ^ 

(a.)  Beported  by  Spenobr  L.  Holland,  Esq.,  Barristar* 
at- Law. 


104 


THE  WEEKLY  BEPORTER.     DecMser.]    Vol.  XXXVI. 


High  Goubt. 


Thomas  v,  Mirbhousb. 


High  Goubt. 


ox  place  of  the  emplojer  or  other  workmen.  Her'*  it  is 
admitted  that  the  piclceters  bebafed  in  a  regular  and 
orderly  waj,  without  interfering  with  the  other  work* 
men,  and  only  attended  for  purposes  of  Information  on 
behalf  of  the  Union.  An  announcement  to  picket,  how- 
ever forcibly  expressed,  does  not  amount  to  intimidation 
within  this  Act.  As  to  what  was  illfgsl  picketing 
before  the  Act  see  Beg.  ▼.  Shepherd^  11  Ooz  0.  0.  325. 

Longstaffef  for  the  respondent,  was  not  called  upon. 

Stbphbk,  J.— Intimidation  is  to  use  tiolenoe  so  as  to 
make  a  person  afraid.  It  is  not  brought  about  by  actual 
threats  of  ▼iolence  to  a  person  or  hU  property,  but  by 
attempting  by  any  means  to  make  that  person  afraid— 
in  this  particular  instance,  of  doing  or  not  doing  that 
which  such  person  has  a  legal  right  to  do  or  to  refuse  to 
do.  If  a  man  ezprasses  his  intention  to  picket  in  such 
terms  as  to  make  the  person  addressed  afraid,  that  is 
auificient  to  bring  his  action  within  the  meaning  of 
intimidation.  I  can  imagine  that  such  intsntion  to  picket 
might  be  conveyed  in  such  terms  as  to  show  that  there 
was  no  intention  to  do  anything  within  the  terms  of  tbi^ 
Act.  Here  this  determination  was  conyeyed  in  each  a 
way  as  to  cause  fear.  That  is  equivalent  to  intimidation, 
and  this  conviction  must  be  upheld. 

A.  L.  Smith,  J. — Intimidation  is  not  merely  to  uce 
violence  or  to  threaten  to  use  violence.  Sub- section  (1) 
of  section  7  shows  this.  It  says,  ''Eteryone  .  .  . 
who  uses  violence  or  intimidates."  What  is  the  meaning 
of  *'  intimidates  "  P  Why,  the  using  of  language  which 
causes  another  man  to  ieir.  I  think  this  conviction  was 
right. 

Appeal  diimmtd. 

Solicitors  for  the  appellant,  Handing  Orammer^  A 
Hamlin^  for  Dunn  A  French,  Leedp. 

Solloitom  for  the  rerpondent,  Iken,  for  E,  Child, 
Leeds. 


Q.  B.  Div.  (Lord  Esher,  H.B.,  and  ) 
Lindley  and  Lopes,  L.  J  J.,  sitting  V  July  27. 

as  a  Divisional  Court).  J 

Thomas  v.  MntzHorsE.  (a.) 

Landlord  and  ienant^8heriff~^NoHce  of  claim  for 
arrean  of  rent — Removal  and  edle  of  goodt  without 
payment  of  rent — Farced  eale-^Meaeure  of  damagee 
—8  Anne,  c  14,  s.  1. 

In  an  ocft'on  Irought  by  a  landlord  againet  a  sheriff, 
under  8  Anne,  c  14,  «.  1,  for  the  removal  and  eale  of 
goode  taken  in  exectdion^  without  paying  a  year*$  rent, 
it  ii  not  sufficient  for  the  defendant  to  show,  in  mitiga- 
tion of  damages f  that  the  goods  realized  less  than  the 
amount  of  the  rent,  hut  he  must  prove  that  their  actual 
value  to  the  landlord  at  the  time  of  removal  was  less. 

Appeal  from  the  Pembroke  County  Court. 

This  was  an  action  brought  by  the  landlord  of  a  house 
in  Hill-fitreet,  Issele,  Pembroke,  against  the  sheriff  of 
the  county  to  recover,  under  section  1  of  8  Anne,  c.  14, 
tbe  sum  of  £30,  being  the  amount  of  one  year's  rent 
due  from  the  tenant  at  the  time  that  an  execution  was 
levied  upon  bis  goods. 

It  appeared  that,  slthough  the  p)ainiiif  had  given 
notice  of  his  claim,  as  required  by  the  statute,  the  goods 
were  removed  and  sold  by  the  defendant  nithout  pay. 
ment  of  the  rent.  The  goods,  when  sold,  realised  only 
£21  17s.  3d.  From  this  sum  the  defendant  claimed  to 
'  deduct  £6  4s.  6d,  for  the  expenses  of  the  sale,  and  con- 

(a.)  Beported  by  G.  E«  Palbt,  Esq.,  Barrister-at-Law. 


tended  that  he  was  liable  to  the  plaint i£E  for  the  balance 
only,  amounting  to  £15  128.  9d. 

The  county  couit  judge  found  a  verdict  for  the 
plaintiff,  and  assessed  the  damages  at  £30. 

T.  Terrell,  for  the  defendant.— The  measure  of 
damages  is  not  the  amount  of  rent  due,  but  the  value 
of  the  goods  seized,  or  what,  with  reasonable  care,  they 
would  sell  fcr.  The  sheriff  is  liable  to  the  landlord  for 
the  proceeds  of  the  sale  only,  after  deducting  his  law- 
ful charges :  Henchdt  v.  Kimipron,  2  Wils.  140. 

The  following  cases  were  also  cited:  Pdlgravt  v. 
Windham,  1  Str.  212  ;  We^  v.  Hedges,  1  Barnes'  Notes 
of  Cases,  211 ;  Qretn  v.  AuOin,  3  Camp.  260 ;  FcKer 
V.  HiHon,  1  DowL  35 ;  Calvert  v.  Joliffe,  2  B.  4;  Ad. 
418  ;  Bisdey  v.  Ryle,  11  M.  ft  W.  16 ;  and  the  remarks 
of  Patterson,  J.,  fai  Wharion  v.  Naylor,  12  Q.  B.  673. 

Wilfred  Allen,  for  the  plaintiff.— The  mea»iire  of 
damages  is  the  sum  due  in  respect  of  arrears  of  rent : 
AmiU  V.  Garnett,  3  B.  &  Aid.  440 ;  Colyer  v.  Speer,  % 
Brod.  A  B.  67.  Until  the  rent  is  paid  there  are  no 
goods  out  of  which  the  sheriff  is  bound  to  levy  :  Cocker 
V.  Musgrove,  9  Q.  B.  223. 

Lord  EsHBB,  M.B.— The  law  appears  to  be  as  follows. 
When  notice  has  been  given  by  the  landlord  to  the 
sheriff  that  rent  is  due  it  beoomes  the  duty  of  the  sherifl 
under  the  statute  not  to  sell  anything  upon  the  demised 
premises  till  the  rent  has  been  paid,  although  there  msy 
be  goods  upon  the  premiises  of  a  value  many  times  ex- 
ceeding the  amount  of  rent  due.  He  must,  therefore, 
before  he  proceeds  with  the  execution,  apply  to  the 
execution  creditor  for  the  necessary  sum.  If  the  execu- 
tion creditor  profides  it  the  sheriff  pays  the  landlord  and 
proceeds  with  the  execution.  If  the  execution  creditor 
does  not  provide  it  the  sheriff  cannot  be  called  on  to  in- 
fringe the  statute,  and  may  either  return  nulla  bona  and 
withdraw  from  possession,  or  may  himself  pay  the  rent, 
looking  to  the  execution  creditor  for  reimbursement,  and 
proceed  to  sell.  This  is  the  position  of  tbe  sheriff  under 
the  Act.  If  he  commits  a  breach  of  duty  by  a  wrongful 
sale— i.e.,  a  sale  which  takee  place  before  the  rent  is 
paid— the  statute  appears  to  me  to  state  by  implicatkm 
that  he  will  be  liable  to  compensate  the  landknd  by 
paying  him  the  amount  of  rent  which  is  due.  The  cases, 
however,  show  that  though  the  amount  of  the  rent  it 
primd  fade  the  measure  of  the  damages,  it  is  open  to  the 
sheriff,  after  the  landlord  has  proved  his  case  by  giving 
evidence  of  the  tenancy,  the  amount  of  rent  doe,  and 
notice,  to  show,  in  mitigation  of  damages,  that  the  valos 
of  the  goods  removed  was  not  sui&cient  to  pay  the  rent. 
In  such  a  case  the  loss  to  the  landlord  by  the  remotal  of 
the  goods,  or,  in  other  words,  their  value  to  him  st  the 
time  of  the  removal,  becomes  Uie  measure  of  damagee. 

Here  the  defendant  has  failed  to  show  that  the  value 
of  the  goods  to  the  landlord  at  the  time  of  the  removal 
was  less  than  the  rent.  He  has  merely  shown  that  they 
produced  less  on  a  forced  sale.  This  does  not  neocssaiOy 
represent  their  value  to  the  landlord  unless  he  were 
bound  to  distrain,  and  to  distrain  at  the  same  time, 
under  the  same  circnmct«nces,  and  employing  the  same 
auctioneer  as  the  sheriff  when  the  wrongful  sale  tocdc 
place.    The  appeal  will  therefore  be  dismissed. 

LiNDLBT  and  Lopbs,  L.JJ.,  ^concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  fT.V.  AUen. 

-    Solicitors  for  the  defendant,  SpeecMy,  Mum/ord^  A 
Landon,  tor  Roderick,  Uanelly. 
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a  B.  Dtf .  (Will*  and  Grantham,  JJ.)        July  8, 9,  23. 

loTiL  ICail  Stkam  Packkt  Co.  (Ldcitjed)  v. 
Bibczbh  Bask  of  Rio  db  Jaitsiro  (Ldoxbi)).  (a.) 

Sofifiag'^Gentral  average — Partial  diicharge*  of  cargo 
ifere  iaii»g  of  extraordinary  meoaures  for  ia/ety  of 
^Bkip^Effedof. 

A  4samtr  carrying^  among  other  thitigi,  a  large  amount 
o/  tpecte  on  hoard  ran  aground  and  woi  in  a  position  of 
Am^cr.  7!le  epeeie  wa$  immediately  landed  by  the 
wader  of  the  etoatner  and  conveyed  (y  land  to  another 
fori,  SMbetqtrently  part  of  the  cargo  on  board  was 
fgUiumeifor  the  purpaee  of  getting  the  deamer  off, 

EM,  Qui  the  loaoee  and  txpeneee  incurred  in  getHng 
the  dnmer  off  and  the  expen$e$  ineurr^  in  landing  and 
eoneging  (he  epede  were  not  general  average  to  which 
the  meotn  of  the  epede  were  liable  to  contribute, 

Thm  vaa  a'spedal  oaae. 

The  pbiatiffa  were  ownera  of  tke  British  steamship 
Tegu,  and  the  defendants  were  bankers  at  Bio   de 
/sneiio  and  in  London.     On  Jane  8S,  1886,  the  defend- 
ants dsliveied  to  the  plaintiffs  £25,000  specie  in  boxes  to 
be  camied  on  board  The  Tague  from  Bio  de  Janeiro  to 
fioolhaBaiton.    The  bUl  of  lading  was  an  ordinary  one, 
aBd\yy  ooael  Kadanaea  the  plaintiffs  were  empowered 
to*^tnnahipot\aad'*  the  goods  ahipped  ;  by  another 
ofitseUoMs  ■'avenge,  if  any,"  was  <<to  be  adja»ted 
in  Kngland  and  aeooriing  to  the  praotioe  of  English 
avenge  adJoslaiL''    The  Tague  left  Bio  de  Janeiro  on 
Jobs  14  18SS,  with  paasengera,  mails,  and  a  general 
engo,  m  addition  to  the  specie  referred  to.     On  Jane 
S7  Tie  Jbgui  ran  agronnd  on  a  coral  reef  off  Aritaba, 
oatbalalaod  Itaparioa,  abont  fifteen  milea  from  Bahia. 
The  msjfiritj  of  the  paaaengera  were  landed  at  Itaparioa 
the  flaae  evening,  aa  aoon  aa  the  sea  was  calm  enough  to 
ateit  of  it.    Tbe  next  day  the  remaining  paaaengers, 
vith  their  efbeta,   and  all  the  specie,  inolnding  that 
hdaagfeg  to  the  defendants,  were  landed.     On  June  29, 
oviig  to  the  "  tremendous  rollera  from  the  southward 
penSBng^  the  maater  deemed  it  expedient,  as  the  only 
MSEs  of  saving  the  Teaael,  to  throw  overboard  the  cargo 
radUDast.''    Thia  was  accordingly  done,  and  the  ship 
cans  el  on  the  morning  of  July  2  and  proceeded  under 
ksromiteam  to  Bahia,  and  from  thence  to  Southamp- 
ton ifftoQt  the  neeeasity  of  repain.      Meanwhile  the 
specie  had  bean  oonToyed  to  Bahia  under  military  escort, 
eai  was  eieatnally  forwarded  to  Southampton  by  agree- 
meei  wiA  the  variona  ahippera  in  another  Teaael  oslled 
The  SOe,    But  it  was  agreed  that,  for  the  purposes  of 
fUs  can,  it  ahoold  be  treated  as  having  been  carried  by 
fts  pUfaBkiffi  to  Southampton  in  The  Tagu$,    The  losses 
■d  cspenaee  in  reapeot  of  which  the  plaintiffs  claimed 
ten  the  defendants  a  general  average  contribution  were 
the  knee  by  and  incidental  to  the  Jettison ;  the  cost  of 
ttaUn  of  the  toga,  lighten,  and  other  aalvage  expenses ; 
*d  the  eoet  of   landing,   protecting,  conveying,   and 
^vhommg  the  epeoie  at  Itaparioa  and  Bahia.     The 
*>»thsd  power  to  draw  infereaoea  of  fact. 

^  R.  E.   Webster,  A.Q.  (Sir  0.   Rueedl,  Q.C., 

■tA  fiaaia  with   hf m),  for  the  plaintiffs.— The  specie 

***  Ivdad  at  Itaparica,  guarded  while  there,  and  sent  on 

^  *Bd  mriiooaed  at  Bahia  as  part  of   a  continuous 

•alfage  npfiiUon  undertaken  for  the  common  preeerva- 

t»o  d  skip,  cargo,  and  freight,  of  which  tho  jettison,  and 

the  eaiployiMnt  of  togs  formed  another  part.    If  the 

Vccie  had  been  kept  on  board  or  placed  in  a  ship's  boat 

<*  a  ]%hter  while  the  jettison  and  towing  oontinued,  it 

^Bvdd  deady  have  been  liable  to  contribute.    The  fact 

<^  it  vaa  landed  can  or  ought  to  make  no  diffeience. 

^  vaa  landed  with  a  view  to  being  again  taken  on  board 

U)  Bepofted  by  Cioil  Chapman,  E9q.,Barri9ter-at-L^w. 


and  conveyed  to  its  destination.  There  was  no  real 
seyerance  of  the  adventure.  The  true  inference  to  be 
drawn  from  the  facta  is  that  all  the  extraordinary 
measures  taken  from  the  stranding  of  the  vessel  until 
July  3,  when  both  ship  and  specie  reached  Bahia,  had 
reference,  not  to  a  single,  but  to  the  common  interest. 
A^mong  these  extraordinary  measures  must  be  included 
landing  of  the  opecie,  because  although  the  master  was 
justified  in  bestowing  upon  it  a  special  degree  of  care 
on  aocount  of  its  value,  it  really  had  the  effect  of 
enabling  him  to  use  his  best  efforts  to  get  the  ship 
off.  He  would  not  have  been  justified  in  prosecut- 
ing a  dangerons  salvage  operation  while  an  article  at 
once  so  valuable  and  so  easily  removed  remained  on 
board.  But  even  after  the  landing  the  specie  remained 
in  danger,  and  was  liable  to  be  taken  by  force  or  stolen, 
an  tlie  employment  of  a  military  escort  proves.  Thi^,  too, 
was  a  common  danger  to  the  general  adventure  and  con- 
tinued till  the  voyage  was  resumed  at  Bahia,  so  that  the 
specie  must,  like  the  rest  of  the  cargo,  contribute  to  the 
extraordinary  loFses  and  expenses  incurred  in  con-* 
sequence.  The  case  of  Moran  v.  Jone$t  5  W.  B.  503, 
7  £.  d;  B.  628,  which  closely  resembloi  this  caae,  ia 
anppoaed  to  be  inconsistent  with  c7b6v.  Langton,  4  W.  B. 
641,  6  E.  &  B.  779,  and  Walthew  v.  Mavrojani,  L.  B. 
5  Ex.  116,  18  W.  B.  C.  L.  Dig.  98,  bnt  the  oaaea 
may  be  reconciled.  In  all  three  caaea  part  of  the  cargo, 
which  it  wao  aooght  to  make  contributory,  had  been 
taken  out  before  the  efforts  to  get  the  ship  off  commenced, 
but  in  one  case  the  court  drew  the  inference  of  fact  that 
the  removal  was  part  of  a  general  salvage  operation,  and 
in  the  other  two  that  it  was  a  special  operation  under- 
taken for  the  preservation  of  the  goods  themselves.  In 
this  case  the  former  inferanoe  should  be  drawn,  the 
captain,  who  is  agent  for  all,  ought  not  to  have  the  power 
of  exonerating  part  of  the  cargo  from  liability  to  con- 
tribute, and  on  the  other  hand  it  is  inexpedient  that  a 
captain  should  be  tempted  improperly  to  keep  valuable 
cargo  on  board  and  expoeed  to  riak  in  order  to  preserve 
ita  liability. 

He  cited,  further,  Beavan  v.  Bank  of  United  8taie$,  in 
the  Supreme  Court  of  Pennaylvanla,  4  Wharton,  300,  and 
Nehon  v.  Belmont,  in  Superior  Court  of  New  York,  5 
Duer,  810. 

Bigham,  Q.O,  (J*.  Gorell  Bamee  with  him),  for  the 
defendants.  —  The  removal  of  the  specie  did  not 
appreciably  lighten  the  vessel  or  assist  the  salvage  opera* 
tions;  the  gold  was  placed  in  safety  for  its  own  pro- 
tection just  as  the  pacsengera  were  landed  for  thein, 
and  not  with  a  view  to,  or  as  a  part  of,  the  salvage 
operation.  The  jettiaou  and  towage  were  of  uaeto  the 
ship  and  the  cargo  remaining  on  board,  bnt  were  of  no 
use  to  the  specie,  which  was  already  safe  on  shore.  The 
fact  that  the  ship  was  thereby  enabled  to  continue  the 
voyage  is  irrelevant  to  a  question  of  general  average  r 
Walthew  v.  Mavrojani,  Sveniden  v.  Wallace,  13 
Q.  B.  D.  69,  32  W.  B.  Dig.  191.  The  true  criterion  is 
given  in  Kemp  v.  Halliday,  14  W.  B.  697,  6  B.  &  S. 
723,  wbera  Blackburn,  J.,  cites  as  a  ''  perfectly  ac- 
curate statement  of  the  law"  the  following  passage 
from  Amould  on  Marine  Insurance,  2nd  ed.,  vol.  2, 
p.  931 : — **  A  stranded  vessel  is  in  moat  cases  in 
danger  of  being  lost  unless  speedy  steps  be  taken  for 
her  preservation,  either  by  unloading  the  cargo  to 
lighten  her,  or  by  endeavouring  to  float  her  by  means  of 
buoys,  &o.,  with  the  cargo  in  her.  The  remuneration 
which  the  shipowner  is  obliged  to  pay  for  the  services 
thus  randered  gives  a  daim  to  general  average  contri- 
bution, provided  snch  services  shall  appear  to  have  been 
incurred  for  the  joint  benefit  [of  ship  and  cargo, 
which  will  be  the  case  it  ship  and  cargo  are  both  ex- 
posed to  common  danger,  and  both  saved  by  the  exer- 
tions employed  for  their  rescue.*'  Here  the  common 
danger  to  the  ship  and  the  epecie  ceaeed  aa  toon  as  the 
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•specie  was  remo?ed  fram  the  ship,  and  the  specie  was 
safe  and  exposed  to  no  peril  in  common  with  the  shid 
when  those  ezertionR  began  for  which  oontribation  is 
now  soaght.  In  Walthew  ▼.  Mavrojanit  in  the  Ez- 
chequer  Chamber,  Bo? il],  C.J.,  thus  applied  the  principle 
to  a  similar  case: — ''Whereas  to  ground  a  claim  for 
general  ayerage  there  mast  be  a  danger,  actual  or  im- 
pending, common  to  both  ship  and  cargo,  here  thecargd 
was  safe,  and  the  ship  onlj  ia  peril ;  it  was  indifferent 
to  the  owners  of  the  cargo  whether  the  ship  floated  or 
not,  and  there  was,  therefore,  no  sacrifice  made  or 
extraordinary  expense  incurred  to  sa?e  both  ship  and 
cargo,  or  for  the  common  benefit  of  both.''  If  the 
captain  had  left  the  gold  on  board  to  run  the  risks 
incident  to  that  position  and  to  the  salvage  operations, 
the  shipowner  would  have  been  liable  to  an  action  for 
negligence :  Notara  ▼.  Hmderion,  20  W.  B.  443,  L.  B.  7 
Q.  B.  225.  In  Svendsen  ▼.  Wallace  Brett,  M.B.,  expressed 
the  opinion  that  Moran  t.  Jones  cannot  be  sustained.  The 
American  decisions  are  no  authority,  because  American 
law  has  adopted  the  criteiion  of  the  continuation  of  the 
▼oyage,  which  is  repudiated  by  English  law. 

Sir  B,  E.  WelBter,  A.G.,  in  reply. 

Our.  adv.  vuU. 

July  23. — The  following  Judgments  were  delivered  :— 

Wills,  J. — ^Inthis  case  the  owners  of  TAs  Tague 
claim  contribution,  by  way  of  general  average,  from  the 
owners  of  specie  carried  by  her  on  a  Toyage  from  Bio 
to  Southampton  under  the  following  oireumstanoes  : — 

The  TcuffiS  grounded  oft  the  island  of  Itaparica,  about 
fifteen  miles  from  Bahia,  at  2.30  a.m.  on  June  27,  1886. 
She  grounded  on  a  coral  reef,  on  one  part  or  another 
of  which,  with  slight  Tariations  of  position,  she  re- 
mained till  the  evening  of  July  2.  The  sea  was  running 
high,  and  very  shortly  after  she  struck  seas  broke 
over  her  which  continually  swept  the  decks  and  washed 
away  the  cutter.  She  was  exposed  to  the  unbroken 
force  of  the  Atlantic  rollers,  and  I  cannot  doubt  that 
she  was  from  the  first,  and  remained  till  the  last,  in  a 
position  which  threatened  destruction  alike  of  ship  and 
cargo,  and  which  made  it  necessary  that  extraordinary 
sacrifices  should  be  made  and  extraordinary  expenses 
incurred  to  save  the  ship  and  cargo.  In  the  forenoon  of 
the  day  on  which  she  atrack  (June  27)  the  master  began 
to  land  his  passengers  and  their  baggage,  and  completed 
this  operation  on  the  28th«  About  ten  o'clock  on  the 
28th  he  landed  the  specie,  of  which  25,000  sofercigns 
belonging  to  the  defendants  formed  part. 

The  ▼eseel  lay  about  two  and  a-half  miles  from  the 
ehorc,  and  very  nearly  opposite  to  a  fishing  Tillage  called 
Aiituba,  ooneiftiog  of  a  few  huts.  The  island  is  from 
tweWe  to  fourteen  miles  long,  mostly  uninhabited,  but 
about  four  miles  oft  is  a  small  town  called  Catn,  on  the 
Western  coast  of  the  island,  A  small  steamer  plies 
several  times  a  week  between  Oatn  and  Bahia,  dist%nt 
about  twenty  miles.  Tha  specie  was  landed  at  Arituba, 
and  placed  tliere  in  a  hut  hired  for  the  purpose,  and  re- 
mained there  in  charge  of  the  purser  and  doctor  from 
June  28  to  July  2,  when  the  purser  handed  it  o?er  to  a 
Brazilian  custom  house  officer,  under  the  charge  of 
whom,  accompanied  by  the  purser,  it  was  on  July  3 
taken  across  the  island  to  Oata,  and  there  put  on  board 
a  small  steamer  sent  from  Bahia  by  the  plaintiflEs'  agent. 
A  file  of  Eoldisrs  had  been  sent  from  Bahia  by  the 
president  of  the  profince  on  July  1  and  placed  at  the 
disposal  of  the  captain,  and  they  guarded  the  specie 
from  their  arrival  till  it  lefe  Catu,  and  escorted  it  on  the 
steamer  to  Bahia,  where  it  was  handed  over  to  the 
plaintifCs'  agent,  and  by  him  forwarded  t?  Southampton 
by  T?ie  Elbe^  under  an  agreement  between  the  plain  tiff  i 
and  defendants  by  which  the  defendant « agreed  to  pay 
general  average  hs  if  it  had  come  by  The  Tugn», 

The  master  of  T/ie   Tague^  finding  her  immofable. 


sent  away  the  second  officer  with  the  mail  boat  about 
eight  a.m.  on  June  27. 

Her  position  on  the  reef  had  been  ascertained  at  3.30 
a.m.,  when  she  had  four  fathoms  of  water  under  her 
bow  and  three  and  a-half  under  her  stem,  so  that  she 
must  have  been  resting  on  the  reef  somewhere  between 
bow  and  stern,  and  there  can  be  no  doubt  that  she  was 
in  a  position  of  great  periL    The  plaintiffd'  agent  at 
once  proceeded  to  engage  lighters  and  tugs  at  Bahia  to 
proceed  to  the  assistance  of  2^  Tague,  and  I  have  no 
doubt  from  this  fact  that  the  master  had  sent  him  word 
that  it  would  be  necessary  to  lighten  the  vessel  in  order 
to  get  her  off.    The   mail  boat,    with    the  offieer  in 
charge,  returned  to  the  ship  about  eight  p.m.  on  the 
27th.    The  first  etsamcr  sent  by  the  agent  arrived  x^ear 
The  Tague  in  the  forenoon  of  the  28th ;  but  the  weather 
appears  to  have  been  too  heafy  to  admit  of  her  render- 
ing any  assistanoe,  or  enen  to  allow   communication 
between  the  agent'n  clerk  who  was  on  board  her  and  the 
stranded  vessel,  and  about  midday  she  steamed  back  to 
Bahia. 

In  the  night  between  the  28th  and  29th  vary  heavy 
rollers  set  in  from  the  south,  and  atwut  5  a«m.  the 
master  came  to  the  conclusion  that  the  only  meana  of 
saviog  the  vessel  was  to  jettison  the  cargo,  and  the  crew 
worked  at  gettiog  the  cargo  overboard  the  whdo  of  that 
day.  A  tug  arrif  ed  in  the  evening  of  the  29th,  and  on 
June  30  and  July  1  seferal  other  tugs  followed*  The 
work  of  jettisoning  cargo  and  coals  went  on  till  the 
evening  of  July  2,  the  tugs  hauling  on  to  the  ahip  and 
the  ship's  engines  working  at  each  high  water.  The 
hawsers  parted  repeatedly,  and  it  was  not  tiU  the  even- 
ing of  July  2  that  the  steamer  floated.  Lighten  bad 
been  sent  out  to  the  ship  to  safe,  if  possible^  some  of 
the  cargo  that  had  to  be  taken  out,  but  the  weather 
was  too  heavy  to  permit  of  their  being  used,  exaept  one, 
which  carried  some  of  the  passengers'  eiEsets  ashore* 
The  steamer  proceeded  the  next  morning  (Joly  3)  under 
her  own  steam  to  Bahia,  where  she  arri? ed  a  few  houxa 
before  the  small  steamer  with  the  specie.  A  porUon 
only  of  the  cargo  had  been  jettisoned,  and  The  Tagu% 
was  so  far  uninjured  that  she  proceeded  without  repairs 
to  Southampton  with  the  remainder  of  her  cargo  on 
board,  which  she  delivered  in  good  order.  She  could 
have  cartidd  on  the  specie,  but  it  waa  carried  by  Tfte 
Elbe  at  the  request  of  the  defendants  and  under  the 
agreement  hereinbefore  referred  to. 

The  plaintiifiB  contend  that  the  specie  is  liable  t-) 
contribute,  by  way  of  general  average,  to  the  loea  by 
jettison,  and  the  expense  of  getting  the  ship  afloat,  and 
the  cost  of  landing,  guarding  and  transporting,  ward- 
housing  and  reloading  the  specie.  No  attempt  haa 
been  made  on  either  side  to  draw  a  distinotion  between 
the  claim  in  respect  of  jettison  and  that  in  respect  of 
the  cost  of  tugs  and  the  like,  and  for  the  pnrposea  of 
this  case  I  treat  these  two  heads  of  claim  as  standing  on 
the  same  footing. 

The  case  is  in  one  important  respect  peculiar.    Thera    i 
is  no  question  as  to  circumstances  having  sriten  which    i 
gave  rise  to  a  general  average  loss.       It  ib  not  aag*  . 
gested  that  cargo  generally  is  exempt,  nor  is  it  deoiied    . 
that  the  goods   remaining  on   boanl  and    the    i^ooda 
jettisoned  alike  must  bear  their  share  of  the  common, 
J  loss,  but  it  U  said  that,  so  far  as  the  specie  ie  conoemed, 
it  was  in  a  place  of  ssfety  before  any  of  the  loss  or 
expense  was  incurred,  and  that  the  expenses  of  landing, 
guarding,  transporting,  warehousing,  and  reloading  tba 
specie  are  particalar  average  chargeable  on   the  bpecto 
alone,  and  are  not  general  average  at  all. 

The  question  is  not,  therefore,  whether  the  circa m* 
tances  are  or  are  not  such  as  to  make  cargo,  as  dfatioct 
from  ship  and  freight,  liable  to  general  average,  nor 
whether,  granting  that  cargo  is  H%ble  to  gen^rAl- 
averagf,  the  liability  extends  to  tbi^  or  that  ho  id  of 
damage  or  expenditure,   but   whether  one    particular 
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pmL  of  the  oavgo  is  exempt  from  the  aeneral  harden. 
B  is  trite  the  qaeetion  is  raised  whether  the  specie  ie 
MiB,  Ij  way  of  general  average  oontrihation»  to  bear 
iSi  liiaie  of   the  expenses  incarred  for  landing    and 
it  and  for  transporting  it  to  Bahia,  bat  this 
to  me  to   oome  pretty  mach   to   the  qnestlon 
the  apeete  is  or  is  not  liable  to  contribute  to 
geueal  t^wenge.     If  it  he  so  liable,  these  expenses  can 
faazdij  he   partieiilar    aTerage.     If   it    be    not,    they 
eeztdnly  esniiot  he  general  aTerage.    The  cases,  there- 
fore, which  deal  with  the  liability  of  the  cargo  as  a 
whoifi,  £fe  so  materially  in  their  drcamstances  from 
tiie  pnseBt  ease  that  they  can  hardly  be  said  to  govern 
it.  nd  it  is  to  the  principles  they  lay  down  and  illas- 
tnts  utter  Uian  to  actnal  precedent,  of  which  there  is 
a  sJBfsIsr  dearth*  that  we  mast  look  for  the  eolation  of 
tiie^sstioD. 

I  tds  it  to  be  settled  now  tliat  the  circamstanoes  which 

inqnw  s  BabOitj  in  the  nature  of  a  general  average  mast 

beoek  as  to  imperfl  the  safety  of  ship  and  cargo,  and 

not  BSNly  soch  ae  to  impede  the  successful  prosecution 

0f  fte    patticiilar    Toyage :     Sveiudm  t.     WaUaee ; 

Hvrimm  ▼.  Bank  of  AuOralaHa,  20  W.  B.  385,  L.  R 

7  Sk.  39.    I  take  it  also  to  be  settled  that  if  the  cargo 

as  a  whole   be   landed,  and  in  safety,   the  expenses 

oi     gcftting     the     ship     afloat    thereafter     are     not 

geAenl  svexage:  Job   t.    Langton,  a  case  with  which 

Jforoa    v.    Jeaes,   has    been    supposed    to    conflict, 

docs   not    seem  to  me,     so    far    as    principles    are 

eoncemed,  to  be  open  to  that  observation*    It  is  the 

dffittiwe  if  anytbiDg,  whioh  are  at  variance,  not  the 

pciBcq^leB  npoD  whfah  they  are  based.    The  Master  of 

tfae  BqQs  has  stated  in  Svensden  v.  Wallace,  at  p.  80, 

Hat  the  dedsioB  in  Moron  v.  Jones  cannot  be  supported, 

sad  I  refer  to  the  case,  therefore,  only  to  show  that  it 

£iSBOt  been  overlooked*    Where  the  cargo  as  a  whole  is 

sstdy  landed,  the  shipowner  has  his  ship  as  she  lies, 

etter  sopposed  to  be  worthless,  in  which  case  she  will 

hftUfit  where  she  is,  or  supposed  to  be  worth  something 

tsUn,  in  wliich  ease  he  will  be  held  to  spend  the  money 

awiMij  to  resene  her  on  his  own  account,  and  for  his 

o«i  pupoaes  only,  in  which  case  the  expenditure  cannot 

bs  fts  sabjeet  of  general  average.    These  principles, 

tlwiji  they  deal  with  different  epochs,  so  to  speak,  in 

ths^bcaof  events  which  give  rise  to  general  average, 

t^  tet  deling  with  the  state  of  things  at  the  com- 

iBuneaaml  of  the  liability,  and  the  other  with  a  state 

0f  CfeiBgi  St  which  the  liability  has  terminated,  have 

ttif  in  coasmon  :    both  point  to  the  necessity,  in  order 

to  rsfshfhh  a  ease  of  general  average,  of  the  existence 

af  f*— ■>"■'  danger  of  destruction  at  the  moment  when 

the  liability  is  incurred.    This  necessity  is  laid  down  as 

the  eacfinal  element  necessary  to  establish  a  general 

asvsge  eontdbation  in  Amould  on  Insurance,  p.  917, 

lit  ed,  p,  934^  2iid  ed.,  where  the  learned  author  says, 

'^  in  whidi  is  ultimately  saved  out  of  the  whole  adven- 

,  ship,  freight,  and  cargo — contributes  to  make 

general  average  loss,  provided  it  has  been 

rat  risk  at  the  time  such  loss  was  incurred,  but 

ae,  l>ecaase  if  not  at  rlik  at  the  time  of  the 

^flis  %  WBS  not  saved  thereby."    This,  however,  is  not  a 

tatement  of  what  things  are  liable  to  general 

c  goods  Jettisoned  themselves  contribute,  and 

J  sre  tiirown  overboard  they  are  no  longer  at 

t;  sadist  no  one  ever  contended  that,  as  each  parcel 

or  hale  ««at  over  the  side  and  was  swallowed  up  by  the 

wsvsi^  its  hdslity  to  be  carried  into  the   account  of 

fuimte  geaecd  average  ceased,  leaving  the  burden  to  be 

bacae  in  afbsatinaally  increasiag  ratio  by  the  ship  and 

Itm  eooloioally  deereasiog  contents.    It  seems  to  follow 

ttat  the  loss  spoken  of  must  be  regarded  as  a  whole, 

and  as  tiiat  resulting  from  a  continuity  of  operations. 

Ifii-  Amoold's  propofitlon,  to  make  it  complete,  must  be 

^■4&fifld«    Property,  I  think  it  may  be  said,  whether 

^Xteatdy  saved  or  Jettisoned,  actually  at  risk  at  any 


time  during  which  the  operation  causing  oss  nas  bCw « 
going  on  (oomprehendiog  under  that  phrase  all  such  acts 
as  may  be  properly  considered  as  forming  together  one 
whole),  is  liable  to  contribution,  provided  that  in  con>> 
sequence  of  that  operation  the  whole  adventure  be  pre- 
served from  destraction,  because  it  it  was  not  at  risk 
daring  any  part  of  that  time,  no  adventure  of  which  it 
formed  one  of  the  constituents  was  saved  by  the  opera- 
tion. It  is  clear  that  Mr.  Amould's  "  loss "  includes 
both  Jettison  and  expenditure  to  save  ship  and  cargo 
from  destruction. 

It  is  obvious  that  if,  in  such  a  case,  portions  of  a  cargo,, 
removed  from  the  ship  instead  of  beiog  Jettisoned,  are 
carried  on  shore  in  lighters,  and  put  in  a  place  of  safety, 
or  are  kept  in  the  lighters  and  ultimately  replaced  in  the 
ship,  questions  may  arise  whether  snoh  treatment  is  to 
be  considered  as  the  equivalent  of  jettison,  or  as  the 
equivalent  of  remaining  on  board  the  ship,  iu  either  of 
which  cases,  as  it  seems  to  me,  the  liability  to  general 
average  must  ensue,  or  as  a  removal  of  a  totally  differ* 
ent  character,  not  subjecting  the  goods  to  contribution. 

If  the  object  of  the  removal  has  been  the  lighteniiig 
of  the  ship  for  the  common  safety,  and  the  object  of 
effecting  the  removal  in  such  a  fashion  as  to  avoid 
jettison  has  been  to  do  to  that  whioh  must  be  got  over- 
board something  less  wasteful  than  actual  jettison, 
there  seems  to  be  no  reason  whatever  for  drawing  a 
distinction  between  such  a  case  and  that  of  actual 
jettison  ao  far  as  liability  to  general  average  is  con- 
cerned. But  if  the  lightening  of  the  ship  formed  no 
part,  or  no  appreciable  part,  of  the  purpose  for  which 
the  removal  was  effected,  if  the  object  of  the  removal 
was  not  to  minimize  the  cost  of  Jettison  but  to  get  out  of 
harm's  way  the  thing  removed,  and  to  prevent 
it  from  being  or  remaining  at  risk  at  all,  it  seems 
to  me  that  a  different  result  may  very  well  ensue, 
and  that  a  portion  of  cargo  landed  under  such  circum* 
stances  may  well  be  regarded  as  separated  from  the 
adventure,  and  no  longer  liable  to  contribution.  There 
is  authority  for  sajiug  that  the  purpose  for  which  an 
act  causing  loss  is  done  may  determine  whether  it  con- 
stitutes general  average  or  not.  It  is  said  in  Abbott  on 
Shipping,  7th  ed.,  p.  479,  to  have  been  <<  considered " 
that  where  bullion  was  tlirown  overboard  to  escape 
capture  by  an  enemy  the  loss  was  not  general  average, 
and  the  author  gives  as  the  reason  that  the  Jettison  in 
case  of  pursuit  by  an  enemy,  in  order  to  constitute  a 
case  of  general  average,  must  be  for  the  purpose  of 
saving  ship  and  cargo  by  lightening  her  and  increasing 
her  speed.  A  reference  is  given  to  ^utfer  v.  Wildman, 
3  B.  &  Aid.  398.  The  question  in  that  case  was 
whether  such  a  loss  was  covered  by  a  policy  of  iosaranoe. 
It  was  said  incidentally  by  Holroy^  J.,  that  Jettison, 
under  these  circumstances,  would  not  be  general 
average,  and  the  observation  is  but  an  obiter  dictum, 
but  it  is  adopted  by  Lord  Tenterden,  and  shows  that  the 
purpose  for  which  an  act  causing  loss  is  done  must  be 
regarded  in  determining  whether  it  gives  rise  to  general 
average  contribution,  and  it  illustrates  the  principle 
that,  if  the  act  be  not  done  to  avert  some  danger  com* 
men  to  ship  and  cargo,  it  does  not  constitute  a  case  of 
general  average. 

Mr.  Lowndes   has  some  pertinent  observations  in  a 
passage  dealing  with  the  case  where  the  ship  and  cargo 
are  placed  in  a  situation  which  may  probably,  but  not 
certainly,  result  in  total  wrack.    In  the  earlier  stages 
he  points  out  the  diffioalty  of  saying  whether  what  is 
done  is  for  the  common  safety  or  for  the  rescuing  of  th^^^ 
property  pieoemeal,  and  expresses  the  opinion  that  th 
purpose  rather  than  the  result  shall  govern  the  allowance 
adding  a  warning  against  the  natural  tendency  **  to  accept' 

accomplished  facts,'*  and  to  settle  the  question  of  pur . 

pose  by  reference  to  the  result  (Lowndes  on  GeBera]|^^, 
Average,    3rd  ed.,    p.   147).     Caoes,   no    doubt,   maj 
occur  in  whioh  it  may  be  difficult  to  say  whether  the 
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purpose  for  whioh  goods  are  removed  is  that  of  lighten- 
Uig  the  ship  or  of  saTing  the  goods,  and  there  will,  no 
doubt,  from  time  to  time  be  instances  in  which  it  is  im- 
possible to  separate  the  one  purpose  from  the  other. 
<<Trhe  mere  fact  that  the  cargo  is  unladen,  although  it  in 
done  in  part  for  the  purpose  of  saving  the  goods,  ye  t  if 
itis  also  done  for  the  purpose  of  lightening  the  vessel, 
and  as  a  means  of  causing  her  to  float,  and  of  saving 
her  from;  the  common  peril,  will  not  necessarily  divest 
the  transaction  of  its  character  as  an  act  performed  for 
the  Joint  benefit  of  ship  and  cargo "  :  McAndrewi  v. 
Thatcher,  3  Wallace,  at  p.  370,  in  the  Sopreme 
Court  of  the  United  States.  It  is  impossible  with 
reference  to  such  a  matter  to  lay  down  any  rigid  or  in- 
flexible rule.  The  question  will  be  one  of  circumstances 
and  degree,  and  each  case  must  depend  upon  its  own 
facts.  In  the  present  instance,  however,  there  seems  to 
me  to  be  no  room  for  reasonable  doubt  that  the  pre- 
dominant  and  probably  the  only  object  aimed  at  in 
sending  the  specie  ashore  was  to  put  it  beyond  the 
reach  of  the  peril  to  which  the  ship  and  the  re»t  of  the 
«argo  remained  exposed. 

From  the  fact  that  the  master  sent  the  mall  boat  to  i 
Bahia  as  esrly  as  possible,  tend  that  the  agent  there 
immediately  set  to  work  to  hire  tugs  and  lighters,  I  have 
no  doubt  that  it  was  present  to  the  mind  of  the  master 
very  soon  after  the  ship  grounded  that  it  would  be 
necessary  at  all  costs  to  lighten  her,  and  that  the  jettison 
was  delayed  only  because  he  hoped  to  be  able  to  bubsti- 
tute  for  it  the  less  disastrous  expedient  of  getting  the 
csrgo  ashore  or  into  lighters.  Bat  I  have  equally  little 
doubt  that  the  specie  was  sent  ashore,  not  to  lighten  the 
vessel,  but  to  put  such  valuable  property  beyond  the 
reach  of  possible  danger  by  reason  of  the  ship's  breakiug 
up  or  going  to  the  bottom  when  she  came  off.  What  is 
the  first  step  we  always  hear  ot  when  a  vessel  is  wrecked  ? 
That  the  passengers  and  specie  are  put  ashore.  Specie 
is  seldom  abosri  in  quantities  Urge  enough  for  its 
removal  to  make  any  appreciable  difference  to  the  ship's 
chances  of  gttting  off  when  aground.  The  whole  of  the 
spcoie  in  this  case  weighed,.we  are  told,  about  a  ton  and 
a  half.  The  Tagua  is  a  vessel  of  some  3,000  tms 
burthen.  The  eaee  to  the  vessel  could  be  nothing  at 
alU  The  combined  value  and  smallness  of  total  weight 
would  be  certain  in  any  ease  to  save  the  specie  from 
jettison.  Its  value,  and  the  facility  with  which  it  could 
be  got  ashore,  would  be  certain  in  any  case,  where  it  was 
possible  to  lend  it,  to  save  it  from  being  left  on  board, 
and  I  cannot  doubt  that  its  removal  was  carried  out,  not 
in  any  sense  or  degree  as  a  means  of  securing  the 
common  safety  of  ship  and  cargo,  but  simply  for  the 
purpose  of  saving  the  specie  itself. 

I  think,  therefore,  that,  when  the  general  average  loss 
was  incurred,  in  whatever  sense,  restricted  or  enlarged,  that 
can  be  properly  need,  the  specie  had  ceased  to  be  at  risk,  au  d 
that  upon  no  reasonable  view  of  the  facts  can  its  removal 
be  considered  as  a  part  of  the  means  taken  for  saving 
•any  common  adventure.  I  am  consequently  of  opinion 
that  it  is  not  liable,  using  the  words  of  the  special  case, 
*^  to  contribute  to  the  jettison  or  to  any  of  the  expenses 
of  getting  the  ship  off  the  ground  incurred  after  it  was 
landed." 

It  is  objected  that  the  master  has  no  Hght  to  prefer 

one  i>art  of  the  cargo  to  another,  and  to  favour  it  at  the 

expense  of  the  rest.    I  make  two  answers.    First,  it  U 

not  a  question  of  what  the  master  had  a  right  to  do, 

but  of  what  was  done.    He  may  have  acted  wrongly, 

^*^t  it  is  none  tbe  less  the  fact  that  the  specie  was 

f^Sded,  and  was  landed  with  the  object  of  patting  it 

'iflj^  of  the  way  of  danger  and  not  of  helping  the  general 

1^    iventure.    Secondly,  I  do  not  see  any  reason  to  sap- 

^,se  that  it  was  favoured  at  the  expense  or  to  the  deiri- 

^'^^snt  of  the  chances  of  the  rest  of  the  adventure.    The 

^^7jection,   moreover,  is    foanded,    I    think,    upon    an 

roneous  view  of  the  master*s  duty  in  8u:h  a  cme.     It 


was  laid  down  in  the  very  learned  and  elaborate 
judgment  of  the  Exchequer  Chamber,  delivered  by 
Willes,  J.,  in  Notara  v.  Bendenon^  that  a  ship- 
owner is  a  bailee  of  the  goods  intrusted  to  him 
for  carriage  in  his  sbip^  and  that,  although  exempt 
under  the  bill  of  lading  from  the  absolute  liability  of  a 
common  carrier,  he  is  yet  bound  to  use  reasonable  care 
in  respeot  of  the  goods  he  carries,  and  it  follows  that  if 
the  master,  when  it  was  easy  to  lan4  the  specie, 
neglected  so  to  do,  and  it  was  lost  in  consequence  of  hia 
neglect,  the  shipowner  would  be  liable.  The  master  of 
a  ship  is  under  the  same  obligation  as  everyone  else 
having  dutiee  to  perform  to  act  as  a  reasonable  nuui  in 
performing  them.  Specie,  owing  to  its  small  bulk,  can 
be  placed  in  safety  with  exceptional  facility.  Ita  great 
valae  makes  it  exceptionally  desirable  to  save  it  if 
possible.  Suppose  that  two  boxee  of  equal  bulk  and 
equal  weight  lay  side  by  aide  in  the  ship's  hold,  and  that 
one  was  filled  with  gold  and  the  other  with  iron,  and 
that  only  one  could  be  saved*  would  anyone  contend  that 
a  master  who  saved  the  iron  in  preference  to  the  gold 
would  be  acting  reasonably .?  It  is  pointed  out  in  the 
judgment  of  the  Exchequer  Chamber  ia  NcHara  v. 
Herifienon  that  many  of  the  Continental  codes  ex- 
pressly recognize  and  enforce  the  duty  of  the  master  in 
such  a  case  to  place  the  more  valuable  article  iu  safety 
btfore  the  other. 

This  observation  answers  another  objectioa  that  was 
raisdd.     To   decide  that  the  specie  was  not  liable  to 
general  average  cootributioo  would,  it  was  said,  be  to 
hold  out  an  irresistible  temptation  to  the  master  to  leave 
the  specie  at  all    events  on  board,  so  as  to  insure  ita 
contribution    to   general    average.       A    jary   or   any 
other  tribunal  having  to  determine  whether  the  specie  had 
been  lost  through  the  negligence  of  the  master  would, 
I  should  think,  make  very  short  work  of  it  if  it  were 
shown  that,  when  it  waa  easy  to  save  the  specie  without 
adding  to  the  difficulties  of  either  ship  or  cargo  ia 
general,  the  master  had  forborne  to  do  so  in  order  to 
make  certain  that  it  should  not  escape  contribution  to 
general  average.     Moreover,  there  are  tvo  sides  even  to 
that  question.     The  specie  might  in  the  end  be  lost, 
though  the  ship  and  the  cargo  in  general,  or  a  substantial 
portion  of  it,  were  saved,  and  thea  the  amount  of  general 
average  to  be  made  up  in  part  by  the  ship  and  the  cargo 
would  be  enormously  increased.    I  cannot  bnt  think  that 
the  danger  suggested  is  chimerical,  but,  whether  It  be 
real  or  imaginary,  it  is  no  reason  for  departing  from  the 
clear  and  well-established  principles  which  appear  to  me 
to  govern  this  case.    I  am,  therefore,  of  opinion  that  our 
judgment  should  be  for  the  defendants. 

Gbakthax,  J. — ^I  also  am  of  opinion  that  our  Judg- 
ment must  be  for  the  defendants.  It  waa  admitted  hy 
the  Attorney-General  that,  unless  he  could  distingmah 
this  case  from  the  oases  of  Job  v.  Langton  and  Walthew 
V.  Mavrojani,  our  judgment  must  be  against  him ;  and  I 
am  ot  opinion  that,  although  the  facts  are  not  identical, 
yet  that,  on  tbe  principles  of  law  deducible  from  those 
cases,  tbe  defendants,  as  owners  of  the  specie  landed  from 
The  Taurus  under  the  cironmstances  set  forth  in  the  special 
ease,  are  not  liable  for  general  average  for  the  losses  and 
expenses  subsequently  incurred  in  getting  the  ship  off 
the  reef  on  which  she  had  struck.  The  law  aa  applied 
in  the  English  courts  seems  to  differ  materially  from  the 
law  applied  in  the  American  courts,  and,  although  there 
may  be,  oq  grounds  of  general  policy,  some  advantage 
in  adopting  the  American  view,  yet  there  can  be  no 
doubt  that  our  English  courts  have  followed  mpre  doaely 
the  original  principles  of  the  doctrine  of  general  average 
contribution. 

According  to  the  decisions  of  our  English  courts,  if  the 
cargo  sought  to  be  made  liable  for  general  average  con- 
tribution han  been  at  the  time  ot  the  loss  aud  expendf- 
ture  removed  to  a  place  tf  safety,  and  is  not  subject  to 
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ftipiftiealar  peril  vbich  oaoaas  the  speciU  lost  and 
fipoditoxe.  then  snch  oargo  ifl  not  liable  to  general 
mnfe  contribntion  in  reepeet  of  aaoh  charges.  The 
mtf  difflenltj  that  arose  in  this  ease  arose  from  the 
ippareotij  conflicting  cases  of  Moran  ¥.  JoneB, 
mi  Job  V.  Lanffiant  because  the  Attorney- Goneral 
isa.  io  one  aspect  of  the  case,  able  to  bring  the  facts  of 
lie  esse  nearlj  within  the  law  as  applied  in  the  former 
csis ;  bat  as  that  caae  has  not  been  since  followed,  even 
if  ithss  not  been  oTeirnled,  we  conld  not  act  upon  that 
dtci»io&  VDlees  the  facts  were  absolutelj  identioal. 

Lookng  at  the  log*  book,  and  at  the  protest  of  the 

espkna  nd  crew  of  The  Taguit  I  have  come  to  the  con- 

duks  ttst  the  landfaig  of  the  specie  was  not  done  in 

panasMB  of  the  common  purpose  of  lightening  the  ship 

logetheroif  the  reef,  and  so  enabling  her  to  continue 

ler  fojige,  bnt  wae  done  for  the  same  purpose  that  the 

psamgiii  and  their  baggage  weie  landed  for— via.,  for 

sifct/to  the  persona   and  things  landed,  they  being  re- 

^Kiiidj  the  moot  ivpoftsnt  parts  of  the  cargo  oa 

teinL    The  captain,  having  thus  freed  himself  from  his 

rapouibfiity  for  the  immediate  safety  of  the  passengers 

lad  tpecle,  waited  to  see  what  turn  events  would  take, 

and  bis  subsequent  sietion  was  the  result  of  a  subsequent 

judgmeat  formed  by  him  as  to  the  best  course  to  adopt' 

sad  vas  not  tbe  result  of  a  single  and  original  intention 

'psiQy  csnitd  out  bj  landing  the  passengers  and  specie 

■a  mnitkiia&  hi  the  caae.    This  view  of  his  conduct  is,  I 

tbhik,  completsty  joatifted  by  the  language  of  the  pro* 

tert,  fiwa  vhkb  the  difference  in  the  action  of  the  cap- 

tafaicm  tbe  t9th  and  29th  fully  appeari.     '*The  fore- 

DOOD,"  he  wxitee,  "  was  spent  in  landing  the  remainder 

of  thepsmeDgm'  effects.     At  7  p.m.  a  moderate  breeze 

Uowieg,"  ke.    Apparently,  therefore,  nothing  more  was 

dbae  oa  tbe  28th    after  the  passengers'  effects  were 

laaM,  scd  no  idea  was  then  formed  of  throwing  cargo 

ovoboird.    Bat  the  protest  tells  us  **  at  5  a.m.  on  the 

SStb"  (the  day  after  the  landing  of  the  apecie)  "the 

■artarof  the  said  veasel  deemed  it  expedient,  aa  tbe 

«d1|  mesas  of  saying  the  Teasel,  to  throw  overboard  the 

flBfo  and  ballast."     "  The  cargo  "  does  not  include  the 

ipaoe.  wfaieh  waa  already  landed.    What  other  inter- 

Iintition  ean  be  put  upon  this  language  than  that, 

bnisg  landed  the  passengers  and  specie,  he  wsited  to 

Me  vbat  the  next  uoming  would  bring  forth,  and  flnd- 

ng  «bm  it  came  that  the  ship  was  in  greater  peril  he 

ihiiniiiusj  to  incur  the  expense  and  loss  which  is  the 

K^^^  the  general  average  claim  P 

Batialforon  ▼.  Joius  the  ship  had  become  a  wreck 

hebm  the  cargo  was  got  out,  and  there  can  be  no  doubt 

that  tfcs  cargo  wan  got  out  not  only  for  the  aafety  of  the 

caqo  but  for  the  purpose  of  lightening  the  ship.     The 

Attaaey*Qeneral    Tory    adroitly    confused    the    term 

arfety  of  the  carg^  as  applied  to  its  safety  from  perils 

flf  tbe  ssa  with  tbe  safety  of  the  cargo  as  applied  to  the 

KenriCy  of  protecting  it  from  pillage  on  shore,  and 

■fiBdthat,  aa  it  remained  on  shore  under  the  charge  of 

ths  ofioers  of  the  ship,  therefore  unity  of  control  was 

^■■e  as  unity  of  danger ;  but  a  little  examination  of 

ftitas  soon  exposed  the  fallacy  of  this  argument^  be- 

I  if  it  were  allowed  to  hold  good,  then,  in  case  no 

or  expense  had  been  incurred  to  the  ship  or 

*>*iltbeearg09  but  a  guard  of  soldiers  had  been  paid 

W Captain  to  look  after  the  specie  and  safe  it  from 

iBipby  the  idandera,  the  ship  and  cargo  would  hare 

^cttlbMs  to  contributo  for  such  expenses  under  the 

^^  of  imeral  average  loss.    For  these  reasons  I  am  of 

flp^doa  dat  onr  judgment  must  be  for  the  defendants. 

iH^SMnf /or  the  de/endanU. 

fio&ifeQn  foK  the  plaintiib,  Wikon^  Briihw,  A  Oarp* 

Soheilon  for  the  defendants,  WaUons,  Bahh^  A  John- 


'} 
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Q.  B.  Dif.  (Lord  Esher,  ILB..  and! 
lindley  and  Lopes,  L. JJ.,  sitting  j 
aa  a  Difisional  Court.) 

Blaih  v.  Cordner  (No.  2).  (a.) 

Solicitor^BUl  of  coiU'-'lniereef^ Demand  from  dieni 
—Solicttore'  Remuneraiian  Ad,  1881,  (44  A  45  Vid. 
c.  44),  «.  5 — General  Order,  dauie  7. 

By  elauee  7  of  the  General  Order  made  in  pureu^ 
anee  of  the  Solicitors'  Remuneration  Ad,  18$1  "a 
BolieiUlr  may  charge  intereai  aifour  per  cent,  per  annum 
on  hii  ditbuttemenU  and  coeU,  whdher  by  eccUe  or 
Uherwie»t  from  the  expiration  of  one  month  from 
demand  from  the  dient** 

A  eolicitor  delivered  a  bill  of  coete  to  hie  dient,  but 
vnihout  anv  express  demand  of  payment  or  daim  for 
interest  The  bill  was  taxed,  the  amount  alio  toed  on 
taxation  paid,  and  the  solicitor  then  daimed  interest. 

Held,  that  the  sending  in  of  the  bill  eonetituted  a 
demand  toithin  the  meaning  of  dause  7,  and  that  he 
1MM  entitled  to  such  intered, 

,  Appeal  from  the  City  of  London  Oourt. 
The  action  was  brought  by  a  firm  of  solicitors  to 
reeofer  interest  on  a  bill  of  costs,  at  the  rate  of  four  oar 
cent,  per  annum,  commendng  one  month  from  the  dite 
of  delivery  of  the  bill  to  tbe  defendant.  The  facti  were 
as  follows  :  —  Oa  Deoember  3,  1886,  the  plaiotifls 
deliTored  a  bill  amounting  to  £L33  18f.  3d.,  but  without 
any  express  demand  for  payment  or  claim  for  intdrett. 
This  bill  was  taxed  down  to  £89  13fl.  lOd.,  and,  on 
April  21,  1887,  the  defendant,  in  compliance  with  the 
oHer  of  the  taziag  master,  paid  the  lattor  sum  to  the 
plaintiffs.  Oa  April  22  the  plaintiffs  claimed  interest 
on  this  amount  at  four  per  cent,  from  January  3  to  April 
21,  and  the  Judge  found  a  Terdiot  in  their  farour. 

Gould,  for  the  defendant— The  right  of  the  plaintiffs 
to  interest  under  clause  7  of  the  General  Order  depends 
upon  a  "  demand  from  the  oliaot."  There  was  no  demand 
here.  Mere  delirery  of  a  bill  does  not  constitute  a 
«  demand." 

De  Sauemartz,  for  the  plaintiits.— The  delirery  of  the 
bill  of  costs  constitutes  a  statutable  "  demand."  Olause 
7  doea  not  make  it  necessary  to  claim  interest. 

Lord  EsHBH,  M.R. — The  question  is  as  to  the 
meaning  of  clause  7.  The  contention  that  the  sending 
in  of  a  bill  does  not  constitute  a  demand  is  hyper- 
critical and  fanciful.  The  words  <*from  demand" 
mean  "  from  aending  in  the  bill,"  and  from  the  date  of 
the  sending  in  of  the  bill  a  solicitor  becomee  entitled, 
under  the  order,  to  interest  at  four  per  cent,  on  the  true 
amount  as  ascertained  by  taxation.  I  do  not  say  what 
might  have  been  the  res  alt  if  he  had  postponed  claiming 
interest  for  an  unreasonable  time,  but  be  practioilly 
claimed  tbe  interest  as  soon  as  it  had  beoone  due,  that 
is  as  soon  as  the  amoaut  on  whioh  it  was  payable  bad 
been  taxed,  and  had  become  payable  under  the  master's 
order. 

LufDX^aT,  L.J.— I  am  of  the  same  opinion.  I  think 
that,  under  olause  7.  a  solicitor  may  claim  interest 
on  the  taxed  costs  at  any  time  before  they  have  been 
paid.  Here,  practically,  the  claim  waa  made  when 
the  amount  was  tendered. 

Lopss,  L.J.,  concurred. 

Appeal  dismissed. 

Lord  Esnaa  stated  that  the  Court  had  conferred  with 
OoTTON,  BowaN,  and  Fry,  L.JJ.»  who  agreed  with  the 
decision. 

Solicitors  for  the  plaintiffs,  Blair  A  Girling. 

Solicitors  for  tbe  defendant.  Bum  A  Berridge. 

(a.)  Reported  by  G.  K.  Palbt,  Esq.,  Barrister-at-Law. 
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Prob.  DiT.  Si  Adm.iBiT.  \  t-i-  m   •« 

DlTOfoe.  /  Jaljl6,J6. 

ICOOSE  9*  MOOBB.   (a.) 

Divorce  —  Judicial  teporaiion — Desertion — Benaration 
deed  after  two  years^  desertion — Deed  not  pleaded  in 
har — No  covenant  not  to  site. 

After  a.  huehand  had  deeerted  hie  wife  for  more  than 
two  yearSf  a  separation  deed  wcu  executed^  hU  it  did 
not  contain  a  covenant  hy  the  wife  not  to  sue.  ITie 
husband  fUed  a  petition  ttgainst  the  wife  for  dissolution ^ 
on  charges  which  were  not  sustained.  The  wife,  hy  her 
answer^  prayed  for  a  judicial  separation.  The  hushand 
did  notf  hy  hit  pleading,  set  up  the  deed  as  a  har  to  the 
wife*s  remedy,  hut  his  counsel  relied  onitat  the  trial. 

Held,  that  the  wife  was  entttied  to  a  decree  for  judicial 
separation. 

Farther  ooDsideration. 

In  this  case  the  husband  had  filed  a  petition  on  April 
27,  1887,  for  diflsolntion  of  marci^ge  on  the  ground  of 
adultery.  His  wife  denied  the  charge,  and  by  her  answer 
prayed  for  a  Judicial  separation  on  the  ground  of  deser- 
tion for  two  years  without  reasonable  excuse.  The 
parties  were  married  on  November  14, 1866,  and  li?ed 
together  until  Norember,  1884,  when  the  husband  loft 
his  wife  and  had  ne?er  since  cohabited  with  her.  There 
were  six  children  of  the  maniage.  On  January  5,  1887, 
a  deed  was  executed  by  which  the  husband  and  wife 
agreed  to  life  apart,  he  allowing  her  £2  10s.  a  month 
for  her  maintenanoe  as  long  as  the  separation  continued, 
she  agreeing  to  refrain  from  all  annoyance,  importunity, 
and  molestation^  and  to  maintain  herself  out  of  the 
allowance  and  her  own  earnings,  and  not  to  pledge  her 
husband's  credit  or  to  take  any  of  the  children  cut  of  his 
custody. 

July  16. — ^The  issues  were  tried  before  Butt,  J.,  and  a 
common  jury.  Ko  e?idence  was  giren  in  support  of  the 
petition,  and  the  jury  found  on  all  the  issues  in  faTour 
of  the  wife.    The  case  was  postponed  for  argument. 

Bargrave  Deane^  for  the  wife.— >The  desertion  was 
completed  at  the  date  of  the  deed,  and  the  deed  does  not 
•ondone  it ;  it  contains  no  covenant  not  to  sue. 

Middleton,  for  the  husband.— The  deed  itself  is  con- 
donation. It  is  an  accord  and  sstlsf action  of  the  wife's 
claim. 

Tress  t.  Tress,  35  W.  B.  672, 12  P..D.  128 ;  Boss  v.  Boae; 
30  W.  B.  736,  7  P.  D.  225,  afftrmed  31 W.  R.  573^,  8  P.  D. 
985 1  Buehmaster  v.  Buekmaeter,  17  W.  B.  1114,  L.  R.  1 
P.  ft  D.  718 ;  Parkinson  t.  Parkinson^  L.  R.  2  P.  ft  D. 
25,18  W.  B. Dig.  7 i  Brown t.  Broum  andBhdkm^  L.  B. 
3  P.  ft  D.  202,  were  cited. 

Butt,  J.,  after  stating  the  facts,  said :— The  question  is 
whether  the  deed  of  separation  of  January  5, 1887,  ought 
to  operate  as  a  bar  to  the  decree  which  the  wife  dalms, 
and  to  which  by  the  finding  of  the  jury,  she  is  otherwise 
undoubtedly  entitled.  I  had  some  little  doubt  about 
the  matter  «t  the  trial,  and  tl%refore  I  adjourned  my 
decision  for  further  consideration.  The  oondnslon  to 
which  I  have  come  is  that  I  oaght  not  to  hold  tiiat  that 
agreement  is  a  bar  to  the  wife's  remedy.  In  the  first 
place  it  is  not  pleaded,  and  that  is  a  serioas  mattefi  beeaoao 
there  may  be  many  def en<i%a  to  fi  deed  which  appaars  at 
first  sight  to  be  TaUd  and  binding.  And  there  is  authority 
for  saying  that  the  court  is  not  bound  to  take  notice  of  a 
4eed  which  is  not  pleaded.  But  if  that  were  not  ao  I  should 
hold  that  it  is  no  bar  to  a  decree  for  judical  separation 
because  it  contains  no  covenant  not  to  sue,  nor  anything 
approaching  anch  a  covenant.  Thexa  is  no  condonation 
or  any  expression  pointing  to  condonation.    In  the  cases 


(a.)  Reported  by  J.  Gmsn  Lainoi  Esq.,  Banister-at* 
Law* 


cited  there  was  either  an  agreement  to  lire  apart  before 
the  desertion  had  been  continued  for  two  years,  or  thore 
was  condonation  or  a  co? enant  not  to  sue.  Therefore, 
under  all  the  circnnistances  of  the  case,  I  pronounce  a 
decree  for  judicial  separation. 

Decree  nial  for  judicial  separation . 

Solioitor  for  the  petitioner,  Ohesters, 

Solicitors  for  the  respondent,  Fields  Boscoe.  A  Co. 


Julj  12. 


Prob.  Dif .  ft  Adm.  Dir.  Y 
Admiralty.  f 

"The  Vitibnhe."  («.) 

Bestraint — Special  form  of  haiUhond — Shares  owned  hy 
defendants  transmitted  to  third  parties — Cancellation 
of  hatl-hond  on  terms. 

Where,  in  an  action  of  restraint,  the  defendants  put  in 
hail,  consenting  that  execution  might  issue  agatnat  the 
hail  if  the  vessel  proceeded  against  should  not  safdy  return 
to  a  port  within  the  jurisdidion  from  as  many  voyotffesos 
she  should  sail  upon  hefore  notice  should  he  given  byihe 
plaintiffs  of  the  unthdrauml  of  their  claims  for  seeurity, 
the  court,    about    two   years    after  the  execution   of 
the  haU'hond,  on  its  being  proved  that  the  vessel  was  in 
safety  ufithin  the  jurisdiction,  and  that  the  defendants 
had  parted  with  all  their  interest  in  her  to  third  parties,, 
ordered  the  bail'hond  to  he  cancelled  in  three  days  unless 
the  vessel  should  Tmvs  passed  out  of  the  jurisdiction  hefore 
she  he  arrested  by  a  further  warrant,  otherwise  the  bond 
to  remain  in  force  until  the  return  of  the  vessel  from  her 
next  voyage. 

This  was  an  action  of  restraint  instituted  on  behalf  of 
the  ownecs  of  43-64th  shares  in  the  steamship  Vivieswie 
against  the  said  steamship  Vivienne.  The  remtining 
owners  of  The  Vivienne  intenrened  as  defendants,  and, 
in  order  to  obtain  the  release  of  The  Vivienne,  two 
sureties,  at  their  request,  executed  a  bail-bond,  of  which 
the  portion  material  to  this  report  was  iu  terms  as 
'follows  :— 

"  Kow,  therefore,  we  .  •  .  jointly  and 
severally  submit  ourselfea  to  the  jurisdiction  of  the 
court,  and  consent  that,  if  the  aforesaid  steamship 
Vivienne  shall  not  safely  return  to  a  port  within  the 
jurisdiction  of  this  honourable  court  from  as  msay 
voyages  as  she  shall  sail  upon  before  notice  ahall  haf» 
been  given  to  the  defendants  by  the  plaihtifPs  that  tiW7 
withdraw  their  claims  for  security  for  the  value  of  their 
shares  in  the  said  steamship,  execution  may  issue  against 
us  for  a  sum  not  exceeding  £3,000,  being  the  value  of 
the  plaintiffs'  shares  in  the  said  steamship."  Thia  bail- 
,  bond  was  duly  filed  iu  the  registry  on  the  27tli  of 
October,  1885. 

On  or  about  tfie  6th  of  July,  1887,  notioe  of  nolioD 
on  behalf  of  both  the  defendants  and  the  baU  was  given 
that  the  judge  would  be  moved  in  oonrt  to  order  the 
bail-bond  to  be  cancelled.  In  support  of  the  motion  an 
affidavit  was  brought  in,  which  sUted  that  The  Vivionno 
;  was  at  the  date  of  the  aflldavit  lying  at  Cardiff  laadiag 
'  for  an  outward  voyage,  that  the  plaintiffs  had  patted 
with  all  interest  in  her,  and  that  the  persons  by  wliieb 
she  was  then  being  managed  were  not  the  peieona  by 
whom  she  had  been  manag^  at  the  date  of  tlM  inotita* 
tion  of  the  suit  or  of  the  execution  of  the  bail-bond. 

The  motion  was  now  hetod  before  Butt,  J. 

Barnes,  for  the  defendants  and  the  bail,  in  support  of 
the  motion.— The  court  has  full  power  over  bail  taken 
in  actions  before  it,  and  on  equitable  principles  woold 

(a.)  Reported  by  0.  F.  Jbkkbtt,  Esq.,  Barriiter-at-Iiaw.. 
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pre«mt  cMe  to  be 

vfakh  led  to  tte 

cziit.    The  plahitiilt  obtwoed 

ed  from  the  employnrat  of 

t%  but  tbe  defendmte  no 

in  her,  mmd  she  is  not  now 

vho  foimerly  managed 

be  ineqniteble  to  enfoTce  the 

mw  nsk  to  be  ditmif sed  from 

bafl-bond  be  cancelled. 

for  the  plaintifb.— The  bail-bond  is 
to  the  dontton  of  the  ownership 
I  the  Teaeel,  and  the  condition  cf  the 
J  m  mi^  plain  language  the  court  ought 
■ol  tsJitaiete  to  uriicTe  the  sureties  from  what  they  have 
usdritihia ,  but  nlionM  leave  them  to  ecme  to  terms 
Witt  ftc  plaiBliila,  At  any  rate,  the  pkuntiffs  have  a 
ligU  ttf  anest  the  weasel  under  a  fresh  warrsnt,  and  the 
cent  csi^t  to  necaie  this  right  to  the  plaiatilCs  and 
ntmt  ts  cBBcel  thm  psesent  bail-bond  until  the  second 
amsiias 


BcTTy  J.— I  ttiwk  it  wpoQld  be  unreasonable  to  keep  the 

I  to  tbe  baO-bond  in  this  action  under  a  liability  in 

It  eooM  not  have  been  in  their  oontempla- 

tkm to  ■iMUsialn  no  indefinite  a  liability,  and  on  behalf  of 

«ftbsr  tbaa  tkoae  bj  whom  they  were  requested  to  be 

ptflv«  to  tba  ball-bcmd.     I  shsll  therefore  order  the 

smilks  to  be  idasaed,  and  the  ball-bond  cancelled  on 

anditeima  as  wfllbe  fair  to  the  plaintiiEs. 

The  DiUBtsof  tto  order  drawn  up  in  the  registry  was 

as  follows : — *'Ito  judge,  having  heard  counsel  on  both 

fiidei^  adend  that  the  bail-bond  filed  in  this  action  on 

Oetobrr  17, 1885,  be  csanoelled  in  three  days  unless  the 

steamship  Vimemme  shall  have  passed  oat  of  the  Jutisdlc- 

tim  of  tiie  court  before  she  be  arr^erted  by  a  further 

WBiiflBt ;  otherwise  the  bond  to  remain  in  force  until  the 

letBm  of  the  vessel  from  her  next  voyage.    And  the 

ladge  farther  ordered  that  if  the  bond  be  cancelled  the 

Mndsota  ehonld  pey  the  costs  of  this  motion ;  other- 

wbe^  said  coata  to  bo  reserved,  and  that  either  party 

be  St  fiberty  to  apply." 

JJBfidteM  for  the  phdntifis.  (77arAr<on,  £fon,  A  Wylei. 

BofidtoEs  for  the  defendants  and  the  bail,  T.  Cooper 
4l(h. 


Tbm  Cabgo  ex  "Laebtes."  (a.) 

Saha§§ — £s0nipliOfis  in  eontrad  of  carriage  exoneroHng 
•er  from  lidbiliiy  for  haa  or  delay  in  eonee* 
of  wnaeavoorihineaB  iknmgh  latent  defect  in 
^  for  calving  cargo  carried  in  vectel 
r  io  mcnerc  of  calvietg  ve$$d. 


ik^i 


akip  hawing  hccome  dicahled  at  eea  by  the 
of  her  flywheel  ehaftt  wa$  taken  in  tow  by 
ieamahip  bdonging  to  tJie  came  owners,  and,  after 
ft  cf  more  than  700  milcBt  wa$  placed  in  safety.  At 
•iitm  9ervicec  were  rendered  the  dieaJfUd  steam- 
^fP  •■  carrying  cargo  under  three  different  forma  of 
him  ^Ua^,  of  which  one  form  stated  that  the  veasel 
I  sea/worthy  only  ao  far  aa  ordinary  care 
onMerform  provided  that  the  vesatl  waa 
aeawerihy  only  ao  far  aa  due  care  in  the 
if  of  agenta,  auperintendenta,  pHoia,  maatera, 
engineirat  and  crew  could  insure  it-;  whxUt  in 
tte  Otrd /onn  ikere  waa  a  atipulation  that  the  ahipownera 

!«•)  Bcported  by  O.  F.  Jbxxbtt,  Esq.,  Barristor-at-Law. 


tsere  nol  to  he  lidbie  for  fes#,  dsfanlMm,  or  damage  if 
ariaing  from  latent  defeeta  in  machinery  eoen  eoeiaiing  at 
time  of  ahipmentt  proeided  aU  reosonaNe  maaiu  had 
been  taken  to  aecurc  efficiency. 

In  am  adion  of  aalvetge  brought  by  the  ownera^  matter^ 
and  crew  of  the  acUving  vesael  to  recover  aalvage  remuner" 
aiion  for  aalving  the  cargo  shipped  under  theae  forma  of 
biUa  of  lading,  and  valued  at  £116,400,  the  court  found 
aa  fa/da  ikat  the  flywheel  of  the  diaaUed  ateamahip  hjd 
broken  down  from  a  latent  defect^  that  auch  latent 
dffect  exiated  when  the  voyage  commenced^  but  could  not 
have  been  diacovered  by  the  exerdae  of  any  reaaonabU  care 
on  the  part  of  theoumera,  and  thtU  fAs  ateamahip  had 
been  aeaworthy  to  the  extent  required  by  the  billa  of 
ladina, 

BMf  that  the  plaintiffa  were  entitted  to  £i,5M  aalvage 
remuneration  for  t?ie  aervices  rendered  to  the  cargo^  and 
that  of  thia  amount  £250  must  be  awarded  to  the  craw  of 
the  aeUving  veaael,  £50  to  her  maater,  and  the  renuUnd^r 
to  the  ahipownera. 

This  was  an  action  of  salvage  instituted  on  behalf  of 
the  owners,  maater,  and  crew  of  the  screw  steamship 
Achillea  valued  at  £15,000,  against  the  owners  of  cer- 
tain cargo  valued  at  £116,400,  which  had  been  lately 
shipped  on  board  the  screw  steamship  Loeties  on  a 
voyage  from  Shanghai  and  other  ports  to  Amsterdam, 
and  was  being  carried  in  The  Laertea  on  the  same  voyage, 
when  on  the  10th  of  March  last  that  vessel  broke  her 
fly-wheel  shaft  in  latitude  5**  57'  N.  and  longitude  91<> 
SO'  £.,  and  was  two  days  later  fallen  in  with  by  TTic 
Achillea^  taken  in  tow  by  her  and  towed  by  her  in 
safety  to  the  harbonz  of  Oolombo  a  distance  of  about 
720  mUes. 

The  notion  was  brought  to  recover  for  the  services 
rendered  by  The  Aehillea  on  this  occasion,  and  the 
owners  of  the  cargo  against  which  the  suit  had  been 
instituted  admitted  &at  the  sslvage  servioea  pro- 
ceeded on  had  been  rendered,  but  raised  the  defences 
that  the  owners  of  T?ie  Achillea  were  the  owners  of 
The  Laertea ;  that  the  act  of  the  owners  of  The  AchiUea 
in  towing  and  astisting  The  Laertea  was  done  only  in 
fulfilment  of  the  contracts  in  pursuance  of  which  the 
cargo  of  The  Laertea  had  been  shipped  to  be  carried  to  its 
destinstion,  or  for  the  purpose  of  avoiding  their  liability 
for  the  non -delivery  of  the  said  cargo  to  the  defendants, 
or  for  the  sake  of  bringing  their  own  vecsel  safe  into 
port,  and  was  in  any  case  an  act  for  the  sole  behalf  and 
advantage  of  the  oimers  of  The  Achillea,  and  was  not, 
80  far  aa  they  were  concerned,  a  salvage  service ;  and, 
further,  that  The  Laertea  had  not,  as  required  by  such 
contracts,  been  seaworthy  for  the  voyage  or  reasonably 
fit  to  carry  the  cargo  at  the  commencement  of  the 
voyage,  inasmuch  as  her  screw- shaft  was  defective  and 
unsound  and  in  consequence  thereof  broke  down,  and 
The  Laertea  for  this  and  no  other  cause  received  assist- 
ance from  The  AchiUea,  and  her  owners  were  not 
entitled  to  claim  in  respect  of  such  assistance.  The 
defendants,  also,  by  way  cf  oounter-olaim,  claimed  as 
damages  for  breach  of  the  contract  in  the  bills  of  lading  for 
non-deliveryof  theircargo  except  subject  to  certain  claims, 
and  for  2^  Laertea  having  been  unaeaworthy  so  that  the 
aasistance  of  The  AchiUea  was  required— whatever  sum 
might  be  awarded  to  the  master  and  crew  of  The  Achillea 
for  salvage.  The  plaintiils,  the  owners  ef  The  A^ilka,  in 
theirreply,alleged,  inter  aha, that  the  shsf  (of  27ie  Laertea 
had  broken  through  a  latent  defect  not  diaeoverable  by 
means  of  any  ordinary  care,  and,  further,  that  if  they  bad 
eontracted  to  carry  the  defendants'  oargo,  they  had  done 
so  on  the  terms  of  certain  bills  of  lading  containing  cer- 
tain excepted  perils,  causes,  or  matters,  and  exemptions 
or  restrictions,  and  that  the  breaking  of  the  ahaft  of 
The  Laertea  was  an  excepted  peril,  cause,  matter,  or 
thing,  or  was  within  the  said  exemptions  and  re- 
strictions. 

June  18,  20. — On  these  days  the  action  was  heard 
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before  Batt,  J.,  and  two  of  the  Elder  Brethren  of  the 
Trinity  House,  and  on  the  25th  of  Jane  the  ar^mente 
of  conneel  on  the  queations  of  law  arising  on  the  bills  of 
lading  of  the  oargo  belonging  to  the  defendants  ware 
concluded  before  Butt,  J. 

The  result  of  the  evidenoe  appears  from  the  Judgment, 
where  also  will  be  found  set  out  the  exemptions  in  the 
bills  of  lading  relied  on  by  the  plaintifEs. 

Ochen,  Q.C,  and  Barnea^  for  the  plaintiffs. — The 
owners  of  The  AehilleB  are  not  olafming  for  salving  the 
freight  of  The  Laeriea,  but  they  contend  that  by  reason 
of  the  terms  of  the  contracts  under  which  the  defend- 
ants' carg3  was  shipped  they  are  exonerated  from  lia- 
bility for  the  consequences  of  The  Laertee  having  broken 
down,  and  therefore  are  entitled  to  claim  as  saWors  for 
their  services  to  sach  cargo.  In  other  words,  they  claim 
to  have  contraote  I  themAelves  out  of  the  deciKio  n  in  the 
case  of  The  Qlenfruin,  33  W.  R.  826. 10  P.  D.  103,  and 
to  have  rendered  themselvea  free  from  responsibility  to 
the  defendants  even  if  Th^  Liertte  was  unsea worthy  at 
the  commencement  of  the  voyage. 

They  referred  to  The  Gharlered  Mercantile  Marine 
Bank  of  India  v.  The  ITetherlanda  India  Steayn  Navi" 
gaiion  Oo.,  31  W.  R.  445,  10  Q.  B.  D.  531  ;  GiUon  t. 
Small,  4  H.  L.  Om.  353 ;  Worms  ▼.  Storey,  4  W.  R. 
115, 11  Ex.  427  ;  The  Bona,  30  W.  R.  614,  7  P.  D.  247. 

Myhurgh,  Q.C,  and  Raikee,  for  the  defendants.— 
The  exemptions  relied  on  in  the  bills  of  lading  apply 
only  to  protect  the  owners  of  The  Laertes  from  liability 
for  unseaworthiness  arising  during  the  voyage,  and  do 
not  exonerate  them  from  liability  for  a  breach  of  the 
implied  warranty  that  The  Laertee  was  seaworthy  at  the 
oommeucement  of  the  voyage :  Steel  v.  The  State  Line 
Steamship  Oo.^  3  App.  Oas.  78,  26  W.  R.  Dig.  216. 
The  owners  of  T?ie  AehiUee  were,  therefore,  when 
they  salved  the  cargo  of  The  Laertee,  merely  doing 
•a  act  for  their  own  benefit  in  order  to  save  themselves 
from  being  responsible  to  the  cargo  owners  for  the  non- 
delivery of  the  cargo.  This  was  dearly  so,  for  the 
latent  flaw,  in  consequence  of  which  the  shaft  of  The 
Laertes  broke,  must  have  existed  at  the  time  of  her  sail- 
ing. 

Cohen^  Q,0.,  replied. 

Burr,  J. — This  is  a  case  of  salvage  services  rendered 
by  the  steamship  AehilleSf  of  2,359  tons  gross  register, 
her  master  and  orew,  to  The  Laertes,  a  steamship  of 
2,148  gross  register  tonnage,  and  to  the  cargo  on  board 
her.  It  is  the  cargo  on  board  The  Laertes,  or  rather  the 
greater  portion  of  that  cargo,  which  is  proceeded  against 
in  the  present  suit.  The  Laertes  had  broken  down  in  the 
oouraeof  avoyagef  rem  Shanghai  to  Amsterdam  withacargo 
of  tobacco  and  other  goods  on  board.  The  Achilles  fell  in 
with  her  when  she  was  so  in  distress  and  towed  her  a 
distance  of  about  700  or  more  miles  to  Oolombo.  Now 
7fte  Achilles  and  The  Laertes  belcng  to  the  same  owner, 
and  this  droumstanoe  has  given  rise  to  tho  several 
queationa  which  I  have  now  to  dedde. 

The  salvage  services  were  renderel  in  fine  weather. 
There  was  little  or  no  danger  to  the  salvors  or  to  their 
ship,  and  no  immediate  danger  to  the  cargo  on  board 
the  salved  ship,  though,  as  The  Lcuries  had  broken 
down,  if  she  had  been  left  to  her  own  msouroes  serious 
danger  might  have  followed.  It  is  said  that  the  owners 
of  The  AehiUes,  being  also  tha  owners  of  The  Laertes^ 
should,  in  order  to  aroid  drcnity  of  action,  be  held 
barred  from  recovering  salvage  in  this  suit,  because, 
having  undertaken  to  carry  the  cargo  on  board  The 
Laertis  to  its  destination,  and  the  vessel  having  broken 
down,  if  they  recovered  salvage  from  the  owners  of  the 
cargo  they  would  be  immediately  liable  to  an  action 
for  breach  of  their  contract  to  carry,  and  that  in  that 
action  the  cargo  owners  would  be  entitled  to  recover  back 
the  same  amount.  The  whole  case,  therefore,  resolves 
itsdf  into  the  question  whether  the  owners  of   The 


Laertes  have  been  guilty  of  a  breach  of  contmot  for 
which  they  would  be  liable  to  the  cargo  owners.  N» 
doubt  the  ordinary  rule  is  that,  at  the  commencement 
of  the  voyage,  there  is  an  implied  warranty  that  th» 
ship  is  seaworthy,  not  that  the  owner  will  use  his  bast 
endeavours  to  make  her  io»  bat  that  she  is,  in  fact,  sea- 
worthy. The  Laertes  broke  down  from  a  latent  defect, 
which  I  find,  as  a  fact,  could  not  have  been  discovered 
by  the  exerdoe  of  any  reasonable  care  on  the  part  of  tha 
owners,  but  the  flaw  in  the  shafting  which  led  to  the 
breakdown  existed  when  the  ship  started,  and,  therefore^ 
ahe  waa  not  aea worthy  for  the  voyage.  If  the  implied 
warranty  existed,  or  waa  not  limited  by  the  contract 
in  the  bills  of  lading,  then  the  owoera  of  The 
Laertes,  being  the  owners  of  The  Achilles,  could  not 
sue  as  salvors.  The  cargo  waa  shipped  under  three  dif- 
ferent bills  of  lading,  and  it  is  said  on  the  part  of  the 
defendants  that  the  stipulation!  iu  these  bills  of  lading 
had  no  effect  whatever  in  limiting  the  warranty  of  sea- 
worthiness. The  first  of  these  bills  of  lading  oontalna  a 
profisionto  the  effect  that  the  veaael  waa  only  warranted 
aeawortby  ao  far  aa  ordinary  care  could  provide.  Mr. 
Myburgh  contended  that  thia  provision  only  amoanted 
to  a  atipulation  that  the  ahipowner  would  keep  his  veesel 
seaworthy  during  the  voyage,  but  I  think  the  worda 
apply,  and  were  intended  to  apply,  aa  a  limitation  of  the 
original  implied  warranty,  and  that  they  do,  in  tset, 
for  preaent  purpoaea,  abrogate  the  warranty  of  aat- 
worthinesa,  which  would  otborwiae  be  implied.  The 
second  form  of  bill  of  lading  in  this  case  contains  the 
following  clausa : — **  The  vessels  of  the  Ocean  Steamship 
Co.  are  warranted  seaworthy  only  so  far  aa  due  care  ia 
the  appointment  or  selection  of  agents,  superintendents, 
pilots,  masters,  oifloera,  engineers,  and  crew  insure  it.'^ 
I  cannot  follow  Mr.  Myburgh  in  his  view  that  the  ex- 
ception in  the  aecond  bill  of  lading  ia  only  limited  to 
the  period  subsequent  to  the  loading  of  the  cargo ;  and 
I  think  the  pro?i»ion  in  the  third  form  of  hill  of  lading, 
that  **  the  owners  are  not  to  be  liable  for  loaa,  detention, 
or  damage  if  arising  directly  or  indirectly  from  latent 
defecta  in  boilera,  machinery,  or  any  part  of  the  veaael 
in  which  ateam  ia  uaed,  even  existing  at  time  ot 
ahipment,  provided  all  reaaonable  means  have  been 
taken  to  secure  eflloiency,"  if  it  does  not  abrogate,  at 
all  events  limits,  the  warranty  which  the  law  would 
otherwise  imply,  that  The  Laertes  was  seaworthy  at  the 
beginning  of  the  voyage.  I  am  aware  of  the  dedsloa 
in  the  case  of  Steel  v.  The  State  Line  Steam  Navigation 
Oo,  That  devinon  was  that,  under  ordinary 
drcumfetiuoes,  the  stipulations  in  a  bill  of  lading 
apply  after  the  warranty  of  seaworthiness  of  the  vessd 
on  which  the  goods  were  shipped  has  coma  iot3  effect. 
In  the  billa  of  lading  which  were  before  their  lordahlps 
in  that  caae  there  were  no  auch  atipulationa  oa  thcae  £ 
have  referred  to  iu  the  preaent  caae,  and,  in  my  opinion^ 
I  am  not  departing  from  the  decldon  in  that  esae  iA 
holding,  as  I  do,  that  the  dauees  in  the  bills  of  ladfai^i 
now  before  me  limit  the  implied  warranty  of  eea*: 
worthiness  of  Tlie  Laertes.  j 

With  regard  to  the  facts  which  must  be  eetaUiahed  iii 
order  to  gi?e  effect  to  the  limitations  in  theae  Mils  oi 
lading,  I  find  as  facts  (1)  that  The  Laertes  wm  aea^ 
worthy  as  far  as  ordinary  care  could  make  her  ao  ;  (3 
that  she  was  seaworthy  as  far  as  due  care  in  the  ^point 
ment  and  selection  of  agents,  superintendent^  pilot| 
masters,  ofllcese,  engineers,  and  crew  could  Inaaro  ilj 
and  (3)  that  the  aoddent  occurred  from  a  latent  defei 
in  her  machinery  existing  at  the  time  of  shipmenl 
though  all  reaaonable  means  had  been  taken  to  aeeoi 
eifloiency.  It^  follows  that  there  is  no  reaaon  whc 
the  plaintiffs  should  not  recover  salvage  Irom  t]| 
owners  of  tha  cargo  on  board  The  Laertes.  The  oom 
ia  alwaya  reluctant  to  make  a  large  award  against  osM 
when  the  daim  ia  made  by  the  ownera  of  the  ahip  itae^ 
but,  having  regard  to  alltfae  circumstances  of  the 
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8OCTHPOBT  JUfO  WbR  LAHOAflKXRS  BaNXINS  Oo.  v.  THOXPIOir. 


Oorarov  Aftxai.. 


OOUBT  07  ApPBAL. 


ad  looking  to  the  dze  of  both  shipa,  and  beftring  in 
■Bd  tlint  the  portion  of  the  salved  cargo  proceeded 
igiiiirt  la  Talaed  at  £116,400,  I  award  £1,S00  to  the 
pUntiffii  aa  aalTage  remnnerationy  and,  as  I  am  asked  to 
ippartion,  I  direct  £50  of  tbit  to  be  given  to  the 
BMter,  £250  to  the  crew,  and  the  remainder  to  the 
•vDsn  of  The  Laeriea. 

Maaian  for  the  plaintifEs,  Pritchard  A  Sons. 

Solkitors    for    the    defendants,    Walton$,    Buhht    A 
Je^asoa. 


Aotttt  Of  Appiau 


Ct.  of  Ohan. 


Not.  3. 


SonSCPOBT   AlTD    "WeST    LANCASHIRE    RhJXYlSQ   Co.    «. 

Thoxpsov.  (tf.) 

Motiqagor  and  mortgagee — FixturtB—Mortgage  by  sub' 
demiBe — TrcuU  jkelurea. 
Words  iMeh  are  Bufflcieni  when  %ued  in  a  conveyance 
ia  /ee  to  pass  frcu/e  Jhstures,  are  also  eufficient  to  pcus 
Hum  when  weed  in  a  demiee. 

By  a  mortgage  by  auh^demiie^  a  corn  mill  and  other 
leaeMld  premieee,  together  with  certain  fixtures  specifi- 
caJBg  metiumed,  and  eonatituting  tJhe  motive  power  of  the 
iai24  tN^<^  cmieged  hy  atih-demiie  to  the  mortgagees,  to 
eeemre  a  men  dme  to  them  hy  the  mortgagors.  The  deed 
eenimntd  ikefolUounng  general  words : — **  Together  with 
ail htHdirngSy  fiadtureB,  rights,  lights^  easements"  Jtc, 

Bdd^  that  the  word  *^  fixtures  "  in  the  general  words 
was  aol  restricted  to  fixtures  ejusdem  generis  with  thote 
fnawmtiy  specifieatty  mentioned,  hut  was  intended  to 
caCoid  and  enlarge  thai  class, 

OU,  iherefoTB,  thai  the  trade  fixtures  in  the  mill 
femd  hy  ike  etsb^demise  to  the  mortgagees, 

OiserMdsons  0/  Lord  Blackbam  in  Hawtrj  v.  Batlio, 
SI  r.  R,  633.  L.  H.  8  Q.  B.  293,  explained. 
Ikaeien  of  Bristowe,  V.O.,  reversed, 

kfgtel  from  a  deoision  of  the  Vice-Ohancellor  of  the 
CbaK^  Pslatine  of  Lancaster. 

Bf  aa  indentare  of  mortgage  dated  the  26th  of  Janu- 

aij,  IS82,  and   made  between  the  Appley  Bridge  and 

Wsit  laaeaabire  Com  Mill  Go.  (Umited)  (thereinafter 

ntend  to  aa  *'the  Oorn  Mill  Co.")  of  the  vne  part  and 

tta    Sontbport    and    West    Lancashire    Banking    Oo. 

(Uaited)   (thereinafter  referred   to  as  "the  Banking 

Obt/^  of  the  other V^'t,  the  Corn  Mill  Oo.,  as  beneficial 

•mere,  demised  to  the   Banking  Co.  (1)  a  plot  of  land 

tn  Wiigbtlington,  in  Lancaster  (therein  more  partiou- 

ladj  daaoribed),  with  the  appartenances  (except  minea), 

"sad  also  all  and  oTery  the  corn  mill  and  the  warehoose 

sai  ether  boildings  adjoining  thereto,  or  used  in  con- 

lactfn  therewith,  reoentlj  erected  by  the  Com  Mill 

t^ffOBthe  said  plot  of  land  or  some  part  thereof: 

~  '      »  aU  and  ewerj  the  steam-engines,  steam-boilers, 

1  erots  shafting  and  gearing,  eteam,  gas,  and 

^  pillars,  and  all  other  the  flztuies  and  fixed 

J  therein  which,  either  by  ICseH  or  in  conjunc- 

tlo««flh  other  macbinery,  enpplies,  or  assists  to  supply, 

tbm  ■sdit  power  to  the  eaid  com  mill  and  works  ** 

(f)  Asotter    plot   of  land   (therein  more  particularly 

Ipeaexibsdj  in  Wrightlington  aforesaid,  and  two  semi* 

I  villa  residences  thereon,  with  the  appurtenances 

ainea) :  and  (3)  a  plot  of  land  at  Appley  Bridge, 

wffh  the  appurtenances  (except  mines),  **  together  with 

dl  haildings,  fixtures,   rights,  lights,  easements,  ad- 

(s.)  fiapotted  by  W.  Ithcbt  Cook,  Esq.,  Barrister- at- 
Law. 


vantages,  hereditaments,  and  appurtenances  whatso- 
ever to  the  said  premises  hereinbefore  firstly,  secondly, 
and  thirdly  described  respectively,  belonging  or  apper- 
taining (except  as  is  respectively  reserved  by  the  lessees 
thereof  respectively),"  to  hold  ''sll  and  singular  the 
plots  or  parcels  of  gronnd,  com  mill,  buildings,  ease- 
ments, hereditaments,  and  premises  hereby  respectively 
demised,  or  expressed  so  to  be,  unto  the  Banking  Co., 
their  successors  and  assigns,"  for  the  residue  of  the 
terms  for  which  the  Corn  Mill  Co.  held  the  same 
respectively,  except  in  each  case  the  Isst  day  thereof. 
The  deed  contained  a  power  for  the  Banking  Co,  to  sell 
'*  the  several  plots  of  ground,  com  mill,  buildngs,  ease- 
ments, and  premises  hereby  demised,  or  any  of  them,  or 
any  part  thereof,*'  and  provided  that  they  should  have 
all  the  powers  which  by  the  Conveyancing  Act,  1881, 
were  annexed  to  the  power  of  sale  given  by  the  Act  to 
a  mortgagee.  The  deed  did  not  contain  any  recital  of 
the  intention  of  the  parties. 

Both  the  Com  Mill  Co.  and  the  Banking  Oo.  were  now 
in  liquidation. 

On  the  28th  of  December,  1887,  the  liquidator  of  the 
Banking  Co.  received  from  the  liquidator  of  the  Com 
Mill  Co.  notice  that  on  the  5th  of  January,  1887,  he 
intended  to  sell  the  machinery  belonging  to  the  latter 
company  in  and  about  the  mill,  ''  other  than  the  steam- 
engines,  steam-boilers,  main  and  cross  shafting  and 
gearing,  steam,  gas,  and  other  pipes,  pillars,  and  all 
other  the  fixtures  and  the  fixed  machinery  which  supplies, 
or  assists  to  supply,  the  motive  p  )wer  to  the  com  mill 
and  workr.'* 

The  Banking  Oo.  thereupon  commenced  the  present  ac- 
tion against  the  liquidator  of  the  Com  Mill  Co.  and  the 
company  for  foreclosure  or  sale  and  for  an  injunction 
to  restrain  the  sale  or  removal  of  any  machinery, 
articles,  or  things  afOxed  or  fastened  to  the  freehold  of 
the  premises  comprised  in  the  mortgage,  or  any  part 
thereof,  during  the  continuance  of  the  security. 

On  the  3rd  of  January,  1887,  the  plaintiffs  obtained 
an  interim  injunction,  which  was  subsequently  con- 
tinued till  the  trial. 

On  vhe  8th  of  March,  1887,  Bristowe,  V.C.,  held  that 
the  word  '*  fixtures  "  among  general  words  operated  to 
pass  to  the  mortgagees  only  fixtures  ejusdem  generis  with 
those  which  had  been  specifically  enumerated,  and  that 
the  *' trade  machinery/*  as  distinguished  from  the 
**  power  machinery,"  did  not  pass  to  the  mortgsgees. 

From  this  decision  the  Banking  Co.  appealed. 

B.  Neville  and  P.  0.  Lawrence,  for  the  appellants.— 
The  trade  fixtures  passed  by  the  mortgage  to  the  plain- 
tiffs. The  operation  of  the  general  words  in  the 
mortgsge  is  not  restricted  by  the  specific  description 
of  things  which  may  be  called  the  motive  machinery 
in  the  former  part  of  the  deed. 

Tbey  referred  to  Hawtry  v.  BuUin,  21  W.  B.  633, 
L.  U.  8  Q.  B.  293 ;  Ex  parte  Barclay,  In  re  Joyce^  22 
W.  R.  608,  L.  B.  9  Ob.  576,  580  ;  Ex  parte  Barclay,  In 
re  Oowan,  4  W.  B.  80,  5  De  G.  M.  &  a.  403  ;  Mather 
V.  Eraser,  4  W.  E.  387,  2  E.  &  J.  536,  553 ;  Haley  v. 
Hammersley,  9  W.  B.  562,  3  De  G.  F.  &  J.  587. 
[LiNDLBY,  L.J.,  referred  to  Holland  v.  Hodgson,  20 
W.  R.  990,  L  R.  7  C.  P.  328.] 

Bigby,  Q.C.,  and  Maherly,  for  the  respondents. — 
The  trade  fixtures  did  not  pass  by  the  mortgage.  By 
the  TYord  *'  fixtures  ''  in  the  general  words  all  that  were 
intended  to  pass  were  fixtures  ejusdem  generis  with  the 
fixtures  mentioned  in  the  former  part  of  the  deed. 

Tbey  referred  to  the  Bills  of  Sale  Act,  1878,  s.  5  ; 
Hawtry  v.  Butlin  ;  Crompton  v.  Jarratt,  33  W.  R.  913, 
30  Ch.  D.  298;  Howard  v.  Earl  of  Shrewsbury,  22 
W.  R.  290,  L;  R.  17  Eq.  378. 

'  Cotton,.  L.J. — This  is  an  appeal  from  a  decision 
against  the  mortgagees  that  certain  trade  particularst 
not  specifically  described  in  the  morrgege  deed»  did  not 
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CouBT  OF  Appeal. 


SOTTTBPO&T  AND  W18T  LANOABBIBE  BASTVOXQ  Oo.  V.  THOMPSON* 


Oou&T  07  Appeal. 


P9«8  by  the  mortgage.  To  a  coDsiderablo  extent  I  tbiak 
tbe  Vioe-GbaaoeUor  relied  on  wbat  wa»  said  by  Lord 
Blackburn,  tben  Blaokbarn,  J.,  in  Hawtry  ?.  BuUin, 
Mr.  Bigby,  in  his  argument  before  us,  did  not  reaUy  rely 
upon  that  case;  but  as  I  think  tbe  Yioe-Obanoellor 
relied  upon  it  to  some  extent  we  ought  to  state  our  own 
opinion  about  it.  That  decision  was  said  to  be  in  point 
in  this  way»  that  it  was  there  laid  down  by  Blackburo>  J.| 
that  as  regards  trade  fixtures  there  was  a  difference 
between  a  conveyance  in  fee  and  a  conveyance  by  sub- 
demise,  where  the  mortgagor  had  himself  only  a  oextaln 
interest.  Did  Blackburn,  J.,  intend  to  lay  down  any 
such  distinction  P  I  cannot  see  myself  how  it  can  be 
supposed  that  he  did,  because  if  words  in  a  con?eyance 
in  fee  are  sufficient  to  pass  trade  fixtures,  I  do  not  un- 
derstand why  they  should  not  be  sufficient  to  pass  trade 
fixtures  when  used  in  a  demise.  Wbat  are  trade  fix- 
tures? They  are  fixtures  passing  with  the  freehold 
interest  if  that  is  conveyed,  or  passing  with  the  lease- 
hold interest  if  it  is  the  leasehold  interest  that  is  as- 
signed. But  as  between  the  landlord  and  tenant  they 
are  removable  at  tbe  expiration  of  the  term,  and  there- 
fore as  between  landlord  and  tenant  they  are  in  a  dif- 
ferent position  from  that  in  which  fixtures  are  which  are 
not  so  removable.  As  regards,  however,  tbe  parcels  of 
'a  conveyance,  whether  it  is  of  tbe  fee  simple  or  for  a 
term,  they  pass  either  by  a  conveyance  of  the  fee  simple 
or  by  a  demise  of  the  land  for  a  term.  .  There  is,  I  think, 
a  little  ambiguity  in  the  language  of  the  judgment  of 
Blackburn,  J.,  in  one  respect.  If  the  mortgagee  is 
seeking  to  remove  the  fixtures  and  sell  them  he  must 
have  express  power  given  him  by  the  mortgagor  to  do 
CO,  otherwise  he  can  only  take  them  with  the  land 
without  any  right  of  removing  them.  That  right  of 
removal  and  of  selling  will  remain  in  the  mortgagor,  the 
tenant,  unless  he  expressly  assigns  that  right  to  the 
mortgagee,  who  takes  by  demise  from  him.  Now,  in 
the  case  I  have  referred  to  Blackburn,  J.,  after  stating 
that  the  mortgagee  in  that  case  was  a  mortgagee  in  fee 
(at  p.  293),  proceeds  :  —  **  But  when  a  person  has  a 
limited  interest  in  land,  such  as  a  term  of  years,  and  on 
the  land  there  are  fixtures  in  which  he  has  an  absolute 
property,  and  be  mortgages  his  interest  in  the  land  by 
way  of  under-lease,  I  should  think  that  tbe  property  in 
the  fixtures  would  not  pass  by  the  mortgage,  and  the 
right  to  sever  them  would  still  remain  in  the  mortgagor." 
He  does  not  mean  that  they  will  not  pass  by  a  grant  of 
under-lease,  but  that  the  absolute  property  in  them  will 
not  pass,  80  as  to  enable  the  peraon  entitled  by  demiae  to 
say  : — *<This  la  only  a  demiae  of  the  land,  and  I  can  do 
whatever  tbe  mortgagor  could  do  with  them — ^namely, 
remove  them  and  aell  them  aa  aeparate  chattels."  That 
ia  plain  from  what  follows,  because  he  goes  on  to  aay : — 
**  Unleaa  there  is  a  clear  intention,  to  be  gathered  from 
the  terma  of  the  mortgage  deed,  to  convey  the  aboolute 
intereat  in  the  fixturea  aa  well  aa  the  limited  interest  in 
the  land."  He  does  not  there  mean  that  the  mortgagor 
could  remove  them  while  the  mortgage  waa  atill  unsatiB- 
fied  during  the  term  granted  by  way  of  under-lease,  but 
only  that  the  right  to  remove  them  will  remain  in  the 
mortgagor,  and  that  the  right  to  the  fixtures  will  only 
paaa  to  the  mortgagee  during  tbe  term  demised,  but 
that  he  will  not  be  able  to  deal  with  them  as  his  absolute 
property  because  that  right  is  left  in  the  mortgagor  after 
the  mortgage  term  is  satisfied.  I  mention  this  because, 
when  we  look  first  at  it,  it  doea  seem  difficult  to  under- 
stand. But,  aa  I  have  aaid,  counael  for  the  reapondent 
here  did  not  rely  really  upon  that.  What  I  nndexatand 
as  the  oontention  of  tb»  respondent  was  this.  There  are 
two  classes  of  fixtures ;  one  of  which  tbe  Bills  of  Sale 
Act  of  1878  says  is  to  be  considered  as  chattels  per- 
sonal ;  the  other  is  not.  This  deed  enumerates  certain 
fixtures,  but  it  does  not  enumerate  any  of  those  which 
tbe  Bills  of  Hale  Act  says  are  to  be  personal  chattels^ 
personal  chattels  only  for  the  purposes  of  that  Aoti 


But  then  it  is  said,  although  a  mere  demise  of  this 
mill  would  have  granted  all  the  fixtures,  both  those 
which  are  enumerated  and  those  which  are  not  ennane- 
rated,  yet  as  there  is  an  enumeration  of  one  particular 
class  J^ere  is  an  intention  expressed  on  the  faoe  of  the 
deed  to  exclude  chattels  not  of  the  class  which  thoje 
enumerated  are.  That,  in  my  opinion,  was  merely  based 
upon  this  fallacy — that  you  must  show  an  intention  to 
pass  the  chattels  where  there  is  a  demise  of  the  land 
which  will  carry  and  pass  the  chattels.  That  would  be 
the  law  undoubtedly,  having  got  rid  of  the  distinction 
between  the  demise  and  the  fee  simple :  and  it  is  absurd 
to  say  that  there  ia  an  expreased  iatention  on  the  faoe  of 
the  instrument,  because  they  cannot  do  anything  more 
to  exclude  tbe  other  class.  Just  see  what  an  absurdity 
it  would  be  to  hold  otherwise  with  regard  to  that  ex- 
pressed iutention.  This  is  a  mortgage  of  a  flour  mill. 
Here  are  trade  fixtures  worth,  we  are  told,  something 
like  £4,000 ;  and  though  the  mill  would  not  be  entirely 
reduced  to  bare  walls  by  their  removal,  yet  it  would  not 
be  workable  without  them.  And  we  are  to  anppoae  that 
this  mortgage,  which  is  a  mortgage  to  a  bank  to  •eeurs 
their  account,  is  intended  to  exclude  from  the  securtty 
to  the  bank  that  which  alone  practically  made  the  prop- 
erty valuable.  If  there  were  express  words  of  cooree 
we  should  have  to  deal  with  them,  but  there  are  no  ex- 
press words  at  all.  All  that  is  relied  upon  is  the  Impli- 
cation arising  from  the  fact  that  certain  chattels  ars 
enumerated  and  others  are  not. 

I  do  not  intend  to  dive  into  the  mind  of  the  drafts- 
man and  to  say  why  it  was  he  only  enumerated  these  par- 
ticular fixtures — whether  he  did  so  because  he  supposed 
they  were  the  most  valuable,  or  because  he  was  afraid  of 
enumerating  the  personal  chattels  for  fear  it  should 
be  said  that  this  was  a  bill  of  sale.  Although  I 
do  not  rely  upon  the  words  ''fixtures,"  ftc,  in  tbe 
general  words  as  in  any  way  including  the  fixturea 
which  would  not  be  included  without  thoae  words,  to  my 
mind  they  cannot  be  disregarded,  as  showing  tiiat  the 
draftsman  did  not  intend  that  the  enumeration  of  the 
chattels  or  fixtures  which  were  specified  should  be  an 
exclusive  enumeration,  so  as  to  show  that  nothing  else 
was  to  be  comprised  in  this  conveyance. 

I  think  that  the  words  here  are  sufficient  to  carry, 
by  the  demise  of  the  land  and  the  mill,  these  trade 
fixtures^  and  that  there  is  no  sni&cient  expreaaloa 
of  intention  to  exclude  those  fixtures  which  are  not 
enumerated. 

In  my  opinion,  therefore,  the  decision  of  the  Vioe- 
Ohanoelior  waa  erroneous,  and  must  be  reversed. 

I  think  it  unnecessary  to  go  through  the  other  — aaa 
which    have    been    cited — MaiKer  v.   Fraser  and  the 
others — ^in  whioh  it  has  been  held  that  an  eaumera- 
tion  of  certain  things  was  not    sufficient  to   enduda 
others,  because  a  deed  must  be  construed  by  itself ;  and 
one  really  cannot  get  much  light  by  looking  at  the 
terms  of  another  deed  which  has  been  oonstraed   in 
another  way  by  the  court  when  we  have  once  |(ofe  the 
principle  for  our  deoision,  that  this  demise  is  snfflcient  to 
earry  these  trade  fixtures  unless  there  ia  anffioient  ez- 
preaaton  of  intention  on  the  faoe  of  the  deed  to  enduda 
them  ;  and  in  my  opinion  there  ia  not  aufflcient  in  tbla 
deed  to  exclude  these  trade  fixtures. 


LiicDLXT,  L. J. — So  far  as  I  can  gather  from  the  : 
sons  given  by  the  Vice-chancellor  he  has  been  a  littla 
misled  by  the  reasons  given,  aocordiag  to  the  report*  by 
Blackburn,  J.,  in  bis  judgment  in  the  case  of  Baw€r^  y. 
BuUifi.  Undoubtedly  there  are  words  there  whioli  at. 
first  sight  appear  to  warrant  the  notion  that  he  wms  or  ' 
opinion  that  where  a  mortgagor  demised  land  of  vbioh 
he  was  tenant  for  a  term  of  years,  and  fixtures  of  irbtoh 
be  was  absolute  owner,  a  mortgage  in  ordinary  £arm 
would  not  pass  the  fixtures.  But  I  do  not  think  ha 
meant  that  at  alli    What  he  meant,  aa  I  undentrad* 
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v«  tbAt,  unless  then  wss  sometbing  In  the  deed  to 

viirant  it,  a  mortgagee  nnder  a  deed  of  that  sort  might 

fdl  the  flbcturee  odIj  so  far  as  tba7  were  chattels  sepa- 

Mtely  assigned.     If  that  was  what  be  meant^and  un- 

dosbtedly  there  is  an  expretsion  in  bis  judgment  whiob 

losid  seem  to  show  that  it  was — ^no  doubt  the  chattels 

seold  pass.     Any  such  opinion  as  to  his  meaning  ia  for- 

^dby  bis  langnage  in  the  case  of  Holland  ?.  Hodg' 

Am,  wbere  he  again  adverts  to  the  same  point,  showing 

that  what  ha  meant  was  that  a  mortgagor  might  demiae, 

in  the  absenco  of  express  words,  so  as  to  sell  the  fixtures 

■nd   treat   tbem  aa  chattels.     The  Yice-Chanoellor,  in 

snifing  at  the  conclusion  be  here  did,  was,  I  think,  a 

little  miskd  by  those  obserrations. 

Now  il  we  look  at  the  matter  apart  from  that  diffl- 
coltj,  or  with  that  obscurity  cleared  away,  it  appears  to 
me  that,  nnleas  it  can  be  shown  that  any  fixturea  were 
inteaded  to  be  excluded,  there  ii  ample  in  this  deed  to 
psBthem.     In  the  flrat  place,  if  the  fixtures  are   in- 
taded  to  pass  with  the  land,  they  are  conveyed  by  a 
gnik  of  the  lease,  or  in  any  other  way.    Then  we  have 
ben  got,  eniionely  enough,  this,  that  the  grantor  or 
lesKir  goea  ont  of  his  way  rather  to  say  what  he  means. 
Fnit  of  all,  when  he  demiaea  the  first  part  of  the  prop- 
eitjfheaajs  expreaslyv  "  I  mean  this  part  to  include  the 
iBfiflBg  ptoperty,"  and  when  he  has  done  with  all  those 
BotiBg  lots,  he  says  he  means  to  include  the  motive 
paieeU^;  sdA  when  he  states  in  that  way  that  be  means 
boa,  we  are  ashed  to  say  he  intended  to  exclude  one. 
We  csnnot  see  snything  at  all  to  Justify  it.    The  words 
are,  of  conisr,  moat   important,  aa  showing  what  was 
iBteDdedt  "^  whatever  donbt  there  might  be  about  his 
istmCni^  thtj  may  be  useful  as  removing  that  donbt. 
Ws  are  leaDy  asked  to  exdnde  the  rest  of  the  fixtures 
bsaase,  ft  is    said,   of    the   trouble   the    mortgagors 
took  to  eanmerate  only  a  portion  of  them.    But  let 
OS  ooaddcr  the   nature  of   this  aeeutity.     What  waa 
itF    It   was  a    seenrity  for   money;   and  can  it   be 
eeaeeived  that* the   parties  intended    to    exclude  that 
abick,  if  ezelnded,  would  render  the  security  wortb- 
leti  for  the  very   purpose  for  which  the  parties  in- 
teaded it  P    It  is  xeaUy  simost  impossible  to  arrire  at 
t^  cQiielasion    thst  the  patties  intended   to  exclude 
^st  vhJch  waa  an  essential  part  of  the  security.    If  that 
tetotton  were  plainly  expressed,  well  and  good;  but 
'siftBst  that  we  cannot  approach  this  deed  with  the 
&i&g  that,  from  the  nature   of    the  security,   their 
atarim  waa  such. as   to  have  that  result.    I  cannot 
potAij  follow  the  argument  which  was  addressed  to  us 
tylIr.Bigby,  that  became  the  parties  have,  taken  the 
tmafrls  to  say  twice  orer  what  they  meant,  therefore 
^ej  saeant  to  exclude  these  fixtures. 

I  think  the  condiuion  arrived  at  by  the  Vice-Chan' 
cdlor  in  the  court  below  was  erroneous,  and  that  the 
decision^  therefore,  abould  be  reversed. 

Lorxa»  L.J. — ^In  a  mortgage  of  freehold  property 
.  aJ]  thinga  which  are  annexed  to  the  place  are  part  of 
[the  mortgage  security,  and  then,  therefore,  the  deed 
Qsitaina  no  mention  of  the  fixtures.  That  is  so  unless 
la  contrary  intention  can  be  collected  from  the  deed. 
iThal^  no  doubt,  ia  the  law  with  regard  to  freehold 
I  propel  t  J,  But  it  has  been  said  a  different  rule  applies 
I  when  tbe  mortgaged  property  is  not  freehold,  but  lease- 
'  Id.  In  my  opinion  there  is  no  such  distinction. 
[  The  leaned  Yice-Chaneellor  seems  to  have  relied  upon 
rtain  expressions  of  Blackburn,  J.,  in  the  case  which 
I  been  referred  to,  and  I  cannot  help  thinking  that 
I  le  haa  miaapprehended  what  that  learned  judge  meant. 
I  haoordlng  to  my  view,  what  Lord  Blackburn  meant  was 
ttis :  that  in  case  of  a  mortgage  of  leasehold  property 
I  tile  Bfeortgagee  waa  only  entitled  to  use  the  fixtures  for  a 
na,  and  that  the  right  to  sever  the  fixtures  remained 
in  Hie  mortgagor  at  the  end  of  the  mortgage  term.  I 
tUnk  that  ia  the  proper  oonatrnetlon  to  be  placed  on 


tha  ezpraasions  used  by  that  learned  Judge  in  the  easa 
referred  to. 

But  it  is  said  here  thst  these  trade  fixtures  do  not 
pass  beoaose  a  contrary  intention  is  to  be  coUeoted  from 
this  deed,  and  the  way  in  whieh  that  point  is  put  is  this. 
It  is  said  that  a  contrary  intention  is  to  be  found  in  the 
deed,  and  thst  the  ordinary  inference  that  the  trade 
fixtures  pass  is  rebutted,  because  there  is  an  enumera- 
tion of  one  particular  class  which  is  to  be  regarded  as  an 
exclusion  of  the  other  class.  It  is  to  be  remembered 
that  in  this  deed  there  appear  among  the  general  words 
the  words  '*  all  fixtures."  With  regard  to  those  words 
it  is  ssid  th«y  are  not  in  any  way  to  enlarge  the  apeoific 
deaoription  of  the  articles  enumerated  beforehand,  bat 
that  they  are  to  be  interpreted  aa  merely  hiduding 
things  fjuBdem  generU  with  those.  I  cannot  aooept  that 
view.  I  think  the  words  "  all  fixtures  "  were  put  in  in- 
tentionally, and  were  intended  to  extend  and  enlarge 
that  which  had  been  previoualy  apecifloally  deaoribed. 
It  seema  to  me  a  most  nnreaaonable  thing  to  aay  that 
an  intention  ia  to  be  coUeoted  from  thia  deed  not  to  pass 
these  trade  fixtures  when  it  is  remembered  that  this  ia  a 
mortgage  of  a  mill,  and  that,  if  these  particular  articles, 
trade  flxturea,  were  excluded,  it  wonld  be  rendering 
that  which  was  intended  aa  a  mortgage  aecorlty 
abaolutely  unworkable  aa  a  mill. 

I  think  for  theae  reaaons  that  the  deciaion  of  the 
learned  Ylce -Chancellor  is  wrong,  and  that  the  appeal 
ought  to  be  allowed. 

Appeal  allowed. 

SolioitorPy  Buck,  DiehiOM,  A  CoeMwH,  Sonthport; 
A.  8,  Mather,  Liverpool. 


From  Q.  B.  Div.  Nov.  S9. 

Witt  v.  Bjoxtstxr.  («.) 

BUI  of  fa/e— 5oAsduZe— iVflftcrea^/nvenlory— <«  apeetf- 
fleally  de$cribed"'^BiU$  of  Bode  Act,  1882  (45  A  46 
Vict,  r.  48),  a.  4. 

A  nil  of  iole  which  purported  to  aetign  pictures 
described  them  in  the  echeaule  as  $o  many  oil  paintings 
and  so  many  wcUer-colours  in  gilt  frames. 

Held,  that  the  hill  of  sale  was  void  in  respect  of  the 

pictures  for  non'Compliance  with  section  ^  of  the  Bills 

of  Sale  Act,  1882,  which  requires  i?iat  the  schedule  shall 

contain  "  an  inventory,*'  and  that  the  chattels  comprised 

in  it  shall  he  **  specifically  described.*' 

Decision  of  the  Queen'a  Bench  Division  (35  W.  B. 
761,  19  Q.  B,  Z>.  276)  affirmed. 

Appeal  from  the  deciaion  of  a  divisional  court  (Wills 
and  Grantham,  JJ.)  on  an  interpleader  issue  between 
bill  of  aale  bolder  and  execution  creditor,  reported 
35  W.  B.  761,  19  Q.  B.  D.  276.  The  execution  debtor, 
who  was  a  picture  dealer,  bad  granted  a  bill  of  aale  '*  of 
all  and  aingular  the  several  chattels  and  things 
specifically  described  in  the  schedule  hereto  annexed." 

The  part  of  the  schedule  on  which  a  question  was 
raised  was  "  At  77,  Mortimer-street,  aforesaid,  450  oil 
paintinga  in  gilt  framea,  300  oil  paintinga  unframed, 
50  water-colours  in  gilt  framea,  20  water-colours  un- 
framed, and  20  gilt  frames.'' 

By  the  Bills  of  Sale  Act,  1878,  Amendment  Act,  1888 
(45  &  46  Yiot.  c.  43),  a.  4.  "Erery  biU  of  aale  aball 
have  pjinexed  thereto  or  written  tbereon  a  aohedule  con- 
taining  an  inventory  of  the  peraonal  chattela  oompriaed 
in  the  bill  of  sale,  and  suoh  bill  of  sale  •  •  .  shall 
have  effect  only  in  respect  of  the  said  peraonal  chattels 

(a.)  Reported  bj  A.  P.  Fsroival  Ksifi  Esq.,  Barriater* 

•l^lAWf 
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■pecifieally  described  in  the  said  schedule  and  shall  be 
Toid  except  as  against  the  grantor  in  respect  of  anj 
personal  chattels  not  so  spedflcally  described." 

The  ooanty  coart  judge,  before  whom  the  issue  was 
tried,  held  the  bill  of  sale  to  be  void  in  respect  of  the 
pictures  on  the  ground  that  they  were  not  "  specifically 
described/'  and  the  Divisional  Court  affirmed  his  de- 
cision. 

The  claimant  appealed. 

Candy,  Q.C.  (H.  J.  Broun  with  him)  for  tlie 
appellant. — ^The  description  is  sufficient.  The  Act  does 
not  require  an  accurate  or  true  catalogue.  This  detcrip- 
tion  sufficiently  gives  the  species  of  chattels  assigned, 
which  is  all  that  is  required:  E6bert$  t.  Boherta,  32 
W.  R.  605,  13  a  B.  D.  794. 

CTMnnell,  Q.C.  {ThornUm,  Sharp  with  him),  for  the 
respondent. — ^The  bill  of  sale  does  not  purport  to  assign 
all  the  pictures  at  77,  Mortimer-street.  How  is  it 
possible  to  identify  which  pictures  are  assigned  out  of 
the  stock  there  ? 

Candy,  Q.C,  replied. 

Lord  EsHBR,  M.R. — I  do  not  think  I  can  say  anything 
plainer  as  to  the  meaning  of  "  specifically  described " 
than  I  said  in  the  case  of  Boherta  ▼.  Boberia,  and  I 
cannot  agree  with  my  brother  Grantham  in  the  view  he 
took  of  that  case.  The  word  '*  specifically  '*  is  used  In  the 
Act  in  its  ordinary  business  meaning  as  applicable  to  an 
iuTontory.  The  bill  of  sale  is,  in  my  opinion>  hopelessly 
bad  as  to  these  pictures.  The  section  is  a  business 
section  and  not  a  philosophical  or  dictionary  section. 
Its  requirements  are  an  inyentory  and  specific  desQrip- 
tion  of  the  chattels.  The  term  iuYentory  is  well  known 
to  business  men  and  "  specifically  described  "  means  so 
accurately  or  minutely  described  as  is  usual  in  an 
ordinary  business  Invencory  of  such  chattels  and  in  such 
a  place  as  tbey  are.  I  do  not  think  the  description  in 
this  schedule  was  such  as  would  amount  to  an  ordinary 
business  iuTentory  at  alL  I  do  not  think  it  would  hsfe 
been  an  inrentory  ctcu  if  the  pictures  assigned  were  the 
whole  of  the  pictures  at  77,  Mortimer-street.  It  does 
not  describe  the  pictures  with  such  speciality  as  is  usual 
and  customary  in  describing  pictures  at  such  a  place. 

Bow£N,  L.J. — In  order  to  see  whether  there  is  a  com- 
pliance with  the  terms  of  the  section  the  circumstances 
of  each  case  must  be  regarded.  The  question  first  arises 
whether  there  is  any  iuTcntory  wi&iin  the  ordinary 
meaning  of  the  term  as  applied  in  such  circumstances  as 
here  existed.  I  think  that  there  was  no  in?entory,  for, 
in  my  opinion,  that  cannot  be  an  inventory  which  only 
identifies  pictures  as  so  many  oil  paintings  in  gilt 
frames,  &c.  I  agree  entirely  with  what  was  said  in 
Boberta  t.  Boherta  on  this  question,  and  I  think  the  true 
test  of  whether  chattels  are  specifically  described  is 
whether  they  are  sufficiently  described  for  the  ordinary 
purposes  of  business. 

Fry,  L.J.— I  am  entirely  of  the  same  opinion.  I 
think  there  was  neither  an  iuTentory  here  nor  were  the 
chattels  "  specifically  described."  It  is  not  easy  to  say 
what  in  all  cases  is  required  for  specific  description,  and 
obviously  what  is  sufficient  with  regard  to  one  class  of 
chattels  or  in  one  state  of  circumstances  would  be  in- 
sufficient in  another ;  but  I  think  there  ought  to  be  a 
sufficient  description  to  distinguish  the  chattels  aseigned 
from  other  chattels  of  the  same  class. 

Appeal  diamiaaed^ 

Solidton  for  the  Appellanti  Nordon  A  La»aru$, 

BoUdton  lot  tht  mpoDAaati  Attm  A  Bona^ 
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From  Q.  B.  Div. 

Gloucestebshibe  Bailing  Co.  v.  Edwabds.  («.) 

Sheriff— Liability  of  under-aTieriff  after  death  of  high 
iheriff^^ Action  for  money  had  and  received — 3  Geo,  1, 
c.  15,  aa.  8,  11. 

Where,  after  the  death  of  a  high  aheriff  and  before  the 
appointment  of  hia  aucceaaor,  the  under-aheriff  aold  gooda 
which  hcuit  been  taken  in  execution  before  t?he  death  of  the 
high  aheriff t 

Held,  that  the  under-aheriff  waa  accountable  for  the 
proceeda  to  the  execution  creditor,  and  not  to  the  executore 
of  the  deceaaed  high  aheriff;  and  that,  therefore  an 
action  for  money  had  and  received  vjould  lie  againat  him 
or  hia  executora. 

Deciaion  of  the  Queen's  Bench  Division  (35  VF.  H. 
842, 19  Q.  B.  D.  575)  affirmed. 

Appeal  from  the  decision  of  a  diTisional  court  Day 
and  Wills,  JJ.),  reported  35  W.  R.  842, 19  Q.  B.  D.  575. 

The  plaintiffs,  having  recovered  a  judgment,  issued  a 
writ  of  fi,  fa,  to  the  High  Sheriff  of  Monmouthshire^ 
who  at  once  seized  under  it.     On  January  2,   1884,  the 
high  sheriff  died,  and  on  January  11  the  goods  were 
sold  by  the  under-sheriff,  who  received  the  proceeds  and 
paid  over  a  portion  of  the  money  to  the  plaintiffs.     A 
new  high  sheriff    was  appointed    in   March,   and    in 
November  the  under-sheriff  died  without  having  paid 
over  the  balance.     The  action  was  then  brought  againat 
his  executors,  the  claim  being  both  for  negligence  and 
extortion  in  the  under-sheriff,  and  also  for  money  had 
and  received.     Lord  Coleridge,  C.J.,  before  whom  the 
case  was  tried,  nonsuited  the  plaintiffs,  but  the  Dirisional 
Court  ordered  a  new  trisl,  on  the  ground  that  the  action 
for  money  had  and  received  would  lie,  and  that,  as  that 
action  did  not  require  the  same  evidence  to  support  it  as 
the  action  for  tort,  it  was  not  necessary  to  waive  the  tort. 

The  defendants  appealed. 

Cohen,  Q,C.,  and  Bam,  for  the  appellants.— The  only 
question  is  whether  there  was  any  duty  on  the  under- 
sheriff  to  pay  over  this  money  to  the  execution  creditors. 
If  so,  it  is  admitted  that  an  action  will  lie  agabist  hia 
executors.      The   action    has  been    wrongly    brought. 
The  under-sheriff  does  not  receive  the  money  for  the 
execution  creditors,  but  for  the  high  sheriff,  and,  after 
bis  death,  for  his  executors.    The  action   ought,  there* 
fore,  to  have  been  brought  against  the  executors  of  the 
high  sheriff.      That  was  certainly  the  ease   before  3 
G^.  1,  c  15 :  LongdiU  v.  Jonea,  1  Stark.  345 ;  Cooper  ▼. 
Chitty,   1    W.  Bl.   65.      Ko  action  can    be  brought 
against  the  under-sheriff  during  the  lifetime  of  the  high 
sheriff  for  money  had  and  received  as  under-sheriff : 
Watson  on  Sheriffs,  2nd  ed.,  p.  38.    The  true  oonstroc- 
tion  of  section  8  of  3  Geo.  1,  c.  15,  is  that  the  under-- 
sheriff  is  bound  to  continue  in  ofiAce  during  the  interval 
between  the  death  of  a  high  sheriff  and  the  appoint- 
ment of  his  successor,  and  is  liable  for  those  wrongs  for 
which  he  would,   before  the  Act,  have  been  personally 
liable,  but  not  for  anything  for  which  the  high  staeriif 
would  have  been  liable. 

Tbey  cited  Doe  v.  Donaton,  1  B.  &  Aid.  230  ;  Gierke 
V.  Withera,  6  Mod.  295. 

Boaanquet,  Q,C,,  and  (?u?ynne  «7amM,  for  the  respond- 
ents, were  not  called  upon  to  argue. 

Lord  EsHER,  M.H. — In  this  case  the  only  question 
for  us  is  whether  there  was  any  duty  on  the  deoeaaed 
under-sheriff  to  pay  over  the  money  to  the  plaintiffa*  It 
is  contendea  for  his  executors  that  there  was  no  aueh 
duty,  and  that,  therefore,  the  action  must  fail.  Xt  ia 
said  that  he  received  the  money  aa  agent  for  the  exeoa* 

(a.)  Beported  by  A.  P.  Piboital  Kaip,  Saq..  Baitlater« 
at^Lawa 
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ton  of  tbe  deoeaaed  high  shetiff  and  that  his  duty  was 

to  psj  it  to  them,  and  that  the  aotion  ought  to  have  been 

bnn^t  againat    them,  and  not  against  him    or    his 

OBCoton.    Hie  whole  qnestion  depends  on  the  con- 

ftroclion  to  be  pat  on  section  8  of  3  Geo.  1.  c.  15. 

Ponoerly  the  nnder-aherifE  was  the  deputy  of  the  high 

ileiiff,  who  had  appointed  and  could  remove  him.    On 

the  death  of  a  high  sheitfE  during  bis  term  of  of&ce, 

Oe  under-sherifPs  office  also  csme  to  an  end,  as  his 

deputation  termiiiated    by  tbe    death    of    the  person 

deputfaig  him.      While  the'  high  sheriff  lived  he   was 

UriiUf  KDd  the  under-sheriff  was  not  liable  for  acts  done 

b;  him  ss  nnder-aheriff  but  done  wrongly.     It  is  un- 

naesMsry  now  to    inquire    on  whom  tbe  duties  and 

liafaflitHs  of  the  high  sheriff  fell  when  he  died  durinff 

his  tens  of  office.       It  is  certain  that  they  did  not  fall 

on  fbe  mder-sheiif^,  who  could  do  nothing  after  the 

sberiiri  decease,  and  could  no  longer  act  at  all  as  under- 

shoxfL   Then  came  the  atatute  of  George  L,  which  said 

thst  great  inconvenience  had  been  occasioned  by  this 

state  of  drenmatanoee,  and  it  therefore  enacted  that  if 

tbe  hSgh  sheriff  should  die  while  he  was  high  sheriff 

tbe  under-dieriff  should  continue  in  office,  and  should 

ezeente  the  same,  that  ia,  should  do  all  the  duties  of  his 

oiBoe  in  the  name  of    the  deceased  high  sheriff  until 

another  aheiiff  should  be  appointed,  andtbe  section  proceeds 

to  say  thst  the  under-sheriff  shall  be  answerable  for  the 

exscattni  othiaof&oe  in  all  things,  and  to  all  respects, 

mtents,  sod  pmpoess,  during  such  interval  as  tbe  high 

sheriff  would  have  been  if  he  had  lived.    This  puts  bim, 

thctefore,  in  exactly  tbe  position  of  tbe  high  sheriff  with 

regard  to  hislialitli^  for  all  things  done  in  his  capacity  of 

uader-sbeiiiL  Itii|i2idn  that  if  the  high  sheriff  had  lived 

he  wonZdhave  bees  answerable  for  this  claim  to  the  ozecu« 

tioo  oredjtar,  therefore  the  under-sheriff,  after  the  death  of 

the  Mgh  sberiif,  was  liable.      It  follows  that  an  action 

tor  money  had  and  received  would  lie  against  him,  and, 

therefor^  against  his  executors.    The  appeal  nkust  be 


BowBv,  LJ.— I  agree,  and  for  substantially  the  same 

IMSBB8.    Was  there  any  duty  on  the  part  of  the  under- 

chenS  to  pay  over  thia  money  to  the  execution  creditors  ? 

It  if  euggested    that    when    the    sheriff's    functions 

tOBUDated  before   his  year  of  office   had  expired  bis 

cttCQtars  had  to    complete  what  he  had  begun.    We 

ne sot  eoBcemed  to  consider  now  whether  that  was  so 

JfkKtaihe  statute  of  Gtoorge  I.    The  language  of  that 

t^ttak  is,  in  my  opinion,  express,  and  it  makes  an  under- 

ibenff  directly  responsible  during  the  interval  between 

fbe  death  of  the   bigh  sheriff  and  the  appointment  of 

h»  snccesaor.     I  think  it  is  impossible  to  take  any  other 

view  of  section  8,  «nd  it  is  confirmed  by  the  language  of 

Keti<Hi  11.    Therefore,  J  think  there  was  a  duty  on  the 

aader-sfaeriff    to      pay    the    money    to    the    execution 

oeditoM,  and  that  thia  action  will  lie. 

FiY,  LJ^.— I  am  of  tbe  same  opinion.  I  cannot  read 
tcction  8  in  any  ot^er  way  than  that  it  imposes  a  direct 
liiUity  on  the  under-sheriff. 

Afpeal  dumisaed. 

SeSators  for    the  appellants,   Meredith^  Bohertif  & 
^iBitfor  WaUUy  Hereford. 

SiKalfln  for  the  respondents,  Johfuion,  Harrieon,  A 
f^^iBtt  Bduforde  A  Le  Bra$aeur,  Ponl^pool. 

Kon^By  50  &  51  Vict.  c.  55  the  Act  3  Geo.  1,  c.  15, 
»  npiak^  and  hy  aection  25,  «  Where  tbe  sheriff  of  a 
oMmty  dies  before  the  expiration  of  his  year  of  office,  or 
before  he  ia  lavrfnlly  superseded,  tbe  u&dei^Bheriff  by 
huB  sppointed  aball  nevertheless  continue  in  office,  and 
■hall,  nafca  another  sheriff  be  appointed  for  the  said 
WMivty  and  baa  made  the  declaration  of  office,  execute 
Ike  cffiaa  of  aberifi  in  the  name  of  the  deceased  sheriff 
nd  be  sttBwcrable  for  tiie  execution  of  the  said  office  aa 
tbteaMedabodft  would  by  law  have  been  if  living." 


From  Q.  B.  Di?  Nov.  17. 

Rkg.  v.  PouLirEB.  {a.) 

Compenaatum-^InjuriouB  afffdion — Light^Termina' 
Hon  of  leoie  by  daimanU^Prospectivt  injury — Rail' 
waya  Olause$  Ad,  1845  (8  Vict.  c.  20),  m.  6,  16. 

CompenBation  cannot  he  claimed  under  the  Railways 
Clauses  Act,  1845,  for  prospective  injurious  affection  of\ 
property. 

The  claimants  held  their  premiaes  under  a  lease  for 
seventeen  years,  terminable  at  their  option  at  the  end  of 
three  years  by  a  aix  montha*  notice.  Six  montha  be/ore 
the  three  years  came  to  an  end,  they  perceived  that  certain 
buHdinga  which  had  been  commenced  by  a  railway  company 
on  land  adjoining  their  premiaea  vfould  ao  darken  their 
premiaea  aa  to  make  them  uaeieaa,  and  they  conaequently 
gave  notice  to  tJ^r  landlord  to  determine  t?ie  leaae  ai  the 
end  of  the  three  years. 

Upon  a  claim  for  compenaation  being  made  by  tJiem, 

Held,  tJuxt  it  must  be  limited  to  the  damage  from 
injurioua  ajfedion  austained  by  them  before  the  date  on 
which  the  leaae  aduaUy  determined^  and  must  not  he 
aaaeaaed  on  tJie  btuia  of  the  lease  having  fourteen  years  to 
run. 

Appeal  from  the  decieion  of  a  divisional  court  (Lord 
Coleridge,  C.J.,  and  Denman,  J.),  refusing  to  bring  up 
by  certiorari  and  quash  an  inquisition  held  by  the  sheriff 
under  section  68  of  the  Lands  Clauses  Act,  1846. 

Messrs.  Poulter  carried  on  business  at  'Whiteobapel  as 
colour  printers.  They  held  their  premises  under  a  lease 
for  seventeen  years  from  November  11, 1883,  terminable 
by  them  at  the  end  of  three  years  by  giving  six  months* 
notice.  Early  in  1885  the  Loudon,  Tilbury,  and 
Southend  Railway  Co.,  having  acquired  the  adjoining 
premises,  began,  under  the  powers  of  their  Acts,  to 
erect  warehouses  upon  them  after  demolishing  the  pre- 
viously existing  buildings.  Messrs.  Poulber  being 
informed  that  the  warehouses  would  be  carried  up  to  a 
height  of  100ft.,  perceived  that  this  would  so  seriously 
interfere  with  their  rights  of  light  and  air  that  their 
premises  would  no  longer  be  available  for  tbe  purposes 
for  which  they  were  used,  and  accordingly,  after  in- 
forming the  company  of  their  intention,  they  gave  six 
months'  notice  on  May  6,  1886,  to  terminate  their  lease 
at  the  end  of  the  three  years — that  is  to  say,  on 
November  11,  1886,  and  proceeded  to  procure  other 
premises,  for  which  they  were  obliged  to  pay  an  in- 
creased rent.  They  then  claimed  against  the  company 
for  an  injurious  affection  of  their  premises,  and  an 
inquisition  was  held  before  the  under-sheriff.  The  jury 
gave  a  verdict  for  £3,000  damages.  The  under-sheriff 
then  put  the  following  question  to  them  : — *'  Assuming 
that  tiie  claimants  are  not  entitied  to  claim  beyond  the 
11th  of  November,  1886,  what  sum  are  they  entitled  to 
in  respect  of  their  occupation  of  the  premises  up  to 
that  date.*'  The  jury  answered  this  question,  *'  £450. 
No  land  was  taken  from  the  claimants.  The  Divisional 
Court  held  that  the  claimants  could  recoTer  the  larger 
sum,  and  that  their  claim  for  compensation  was  not 
limited  to  the  damage  actually  sustained  before  the 
determination  of  tbe  lease  on  November  11,  1886,  and 
refused  the  application  to  bring  up  and  quash  the 
inquisition. 

The  railway  company  appealed. 

R.  8.  Wright  (Sir  R.  E.  Webster,  A.G.,  and  Charles 
Baigh  with  bim],  for  the  appellants. — ^The  verdiot  foe 
£3,000  was  wrongly  given.  The  injury  done  to  the 
claimants  when  their  term  expired  was  of  a  trifling 
character.  The  claimants  by  their  own  act  put  an  end 
to   tbe  lease.    If  the  verdict  stands,  the  company  will 


(a.)  Beported  by  A.  P.  Pbbobval  Kbbf,  Esq.,  Barrister- 
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ha?e  to  pay  twice  over,  for  thej  will  also  have  to  com- 
pensate the  landlord,  who  is  now  in  possession,  for  the 
injurious  affection  of  the  plemiset  when  these  buildings 
ace  completed.  The  claimants  cannot  get  compensation 
for  being  frightened  into  giving  notice.  There  must 
have  been  an  injurious  affection  before  the  right  to  be 
compensated  for  it  arises :  Burkinskaw  ▼.  Birmingham 
and  Oxford  Junction  Eailufoif  Co,y  5  Ex.  475;  Ford 
▼.  Metropolitan  Bailtaay  Co.,  34  W.  R.  426,  17  Q.  B.  D. 
12 ;  In  re  Wadham,  33  W.  R.  216,  14  Q.  B.  D.  747 ; 
Becket  ▼.  Midland  ItaUway  Co.,  16  W.  R.  221,  L.  R.  3 
0.  P.  82 ;  Bicket  t.  Metropolitan  BaUway  Co,,  15  W.  K, 
937,  L.  R.  2  H.  L.  175 ;  Metropolitan  Board  of  Worka 
v.  McCarthy,  23  W.  R.  116,  L.  R.  7  H.  L.  243. 

Moulton,  Q.O.,  and  G,  M.  Freeman,  for  the  re- 
spondents.—The  verdict  for  £3,000  was  right.  The 
damage  sustained  \)j  the  claimants  directly  flowed  from 
the  act  of  the  railway  company.  The  claimants 
naturally  gave  notice  to  quit  when  they  found  these 
premises  would  become  valueless.  This  was  both  the 
necessary  consequence  of  the  acts  of  the  railway  com- 
pany and  also  was  the  course  most  beneficial  to  the 
railway  company. 

They  cited  Eagle  v.  Charing  Croei  Railway  Co,,  15 
W,  R.  1016,  L.  R,  2  0.  P.  638 ;  Caledonian  Bailway 
Co.  V.  WaUcer*B  Trueteee,  30  W.  R.  569,  7  App.  Oas.  259 ; 
Caledonian  Bailway  Co.  v.  Loekhart,  8  W.  R.  373,  3 
Maoq.  813 ;  Croft  v.  London  cmd  Horth-^  Western  Bail- 
way  Co.,  11  W.  R.  360,  3  B.  &  8.  436. 

A  8.  Wright,  in  reply,  cited  Commieeionere  of  In~ 
land  BevenUB  v.  Qlatgow  Bailway  Co.,  12  App.  Oae. 
315. 

Lord  EsHSR,  M.R.  (after  stating  the  facts}.  — The 
question  that  we  have  to  dedde  is,  To  what  compensa- 
tion were  the  claimants  entitled  P  Were  they  entitled 
to  compensation  as  lessees  for  fourteen  years  or  as 
lessees  of  a  term  which  would  expire  in  six  months  ?  If 
the  giving  of  notice  were  an  actual  and  necessary  result 
of  the  injury  done  to  the  olalmant'e  light  by  the 
rttUway  company,  the  cose  would  be  difttorent.  Bat  how 
could  it  be  said  that  the  natural  consequence  of  what 
the  company  had  done  wae  that  the  claimants  should 
give  notice  P  Even  snppceing  that  their  light  was 
partially  interfered  with,  was  it  otherwise  than  by  their 
own  fMe  will  that  they  gave  notfceP  The  notice  was 
given  at  their  own  option,  and  it  was  no  result  of  what 
the  company  had  done  that  they  shoald  exercise  their 
option  as  they  did.  But  it  is  said  that  by  exercising 
that  option  they  benefited  the  railway  company,  and  that 
if  they  had  not  done  so  they  would  have  been  able  to 
recover  larger  damages  from  them.  If  that  is  so,  and 
they  have  prevented  themselves  from  getting  greater 
damages  than  they  can  now  recover,  it  is  by  their  own 
act  that  such  is  the  case.  I  cannot  agree  with  the  view 
expressed  by  the  Lord  Ohief  Justice  that  the  claimants 
are  entitled  to  compensation  on  the  basis  of  a  fourteen 
years'  lease.  They  ceased  to  hold  such  a  lease  solely  at 
their  own  will,  and  not  as  the  necessary  result  of  any 
act  of  the  railway  company,  and  therefore,  they  are 
reduced  to  the  position  of  persons  holding  a  lease  which 
must  expire  in  six  months'  time.  In  my  opinion,  there- 
fore, the  finding  of  £3,000  must  be  sot  aside,  and  the 
alternative  finding  must  be  upheld.  The  appeal,  there- 
fore, must  be  allowed,  and  jadgment  for  £460  entered 
for  the  claimants. 

BowBir,  L.J. — I  concur. 

Fsy»  L.J.— The  great  question  in  this  case  is  whether 
the  daimants  could  recover  by  way  of  compensation  for 
prospective  injury  to  result  to  their  property  from  future 
exerdse  of  the  powers  of  the  company,  or  whether  they 
could  only  recover  for  damage  arising  fiom  the  injurj  i 
already  done.    The  RaUways  aauses  Act,  1845,  pro-  |  (a.)  Reported  by  G.  £.  Jhtfibt,  bf. 


vides  for  full  compensation  for  the  value  of  land  "  taken 
or  used,"  and  for  all  damage  sustained  by  reason  of  the 
exercise  of  the  statutory  powers  conferred  on  railway 
companies.  The  words  relate,  in  my  opinion,  to  damages 
sustained  at  or  before  the  date  of  the  claiin,  or  (at  the 
latest)  at  or  before  the  date  of  the  inquisition,  and  do 
not  relate  to  any  future  injury  resulting  in  future 
damage.  The  word  *'  damage  "  is,  I  think,  used  in  the 
Aot  as  synonymous  with  injury.  It  is  suggested  that  it 
intended  to  give  compensation  for  all  damages  sus- 
tained, or  hereafter  to  be  sustained,  by  reason  of  the 
exerdse,  whether  present,  past,  or  future,  of  the  powers 
of  the  company.  It  appears  to  me  that  such  a  oon- 
struction  would  give  two  grounds  for  a  claim  for  com- 
pensation— first,  for  some  damage  aotnaUy  sustained, 
and  then  for  some  damage  which  might  be  sustained  in 
the  future.  These  two  claims  might  quite  possibly  over- 
lap, so  that  it  would  be  possible  for  two  persons  to  recover 
for  the  same  injury,  the  one  prospectively,  and  the 
other  when  the  injury  actually  happens.  I  do  not 
think  that  the  cases  of  Caledonian  Bailway  Oo,  v. 
Lo^Jeart  and  Croft  v.  London  and  Norih'Weetem 
Bailway  Co.  which  have  been  dted  support  ouoh  a 
contention.  In  them,  where  future  injury  was  oonaideved 
and  compensated  it  was  by  the  express  conveBtian 
of  the  parties,  and  the  question  whether  a  dsim 
could  be  made  for  prospective  damages  was  not 
raised,  and  was  certainly  not  dedded.  If  the 
right  of  the  cUdmants  to  compensation  depends  on 
whether  an  injury  has  been  sustained  by  them,  I  mast 
ask  whether  there  is  any  evidence  that  any  injury  had 
been  sustained  by  them  on  Hay  6.  If  no  injury  had 
been  sustained  it  is  impossible  that  the  notice  given  by 
them  on  that  day  could  be  the  result  of  that  injury. 
It  might  be  the  natural  result  of  thdr  fear  of  injury  ; 
but,  in  my  judgment,  the  Act  gives  no  compensation 
quia  timet.  That  really  determines  the  case,  since  ifi 
follows  that  the  act  of  the  daimants  in  giving  notice  was 
not  due  to  any  action  on  the  part  of  the  company  which 
would  give  rise  to  a  daim  under  the  Act.  Even  it  on 
May  6  some  injury  had  been  sustained,  there  is  nothing, 
in  my  opinion^  to  make  the  giving  of  notioe  the  natural 
result  of  that  injury. 

I  agree,  therefore,  in  thinking  that  the  appeal  mofit  be 
allowed. 

Appeal  allowed, 

Solldtor  for  the  appellants,  W,  W,  Young. 

Sdidtors  for   the  respondents,  F.  C.  MaUhem  Jt 
Brown. 
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In  re  Bighasds.   - 
Sebnstone  v.  Bbock.  («.) 


VdluWtary  gift^ Declaration  of  truet^DepoBti  of  a 
promieeory  note  to  be  handed  over  on  the  fulfilment  of 
a  condition. 

A  teetatrix  hy  her  will,  made  in  1873,  hequ&aihod  a 
legacy  of  £160  to  E.  H,,  who  wae  in  Aer  employrneni  oi 
houiekeeper.  In  1877  the  teetaJIHx  handed  to  C,^  her 
eolidtor  {whom  ihe  had  appointed  one  of  her  executore)^ 
a  promieeory  note  for  £200,  eiynod  hy  hereelf^  payable 
on  demand  to  E.  B.,  telling  C.  not  to  mention  the  leete 
to  anyone  hut  E.  H,,  and  to  retain  it  untU  the  death  of 


Vol.  XXXVI.   [D*tton«r.j    THE  WEEKLY  BEPOBTER. 


119 


Bios  OotFST.        In  bs  Hichabim.— >Ga8  Light  aki>  Ooxs  Ck>.  v.  South  Mbtbopolxtan  Gab  Oo.        High  Oovrt. 


fl«  Miairixt  and  then  to  give  it  to  B.  H.  if  ihe  $hould 
fOBifi^fi  m  het  mrviee  until  her  death,  E.  H.  wtu 
i»fifrmod  t/the  neU  BOon  after  it  had  Uen  handed  to  C, 

S.  B.  remenned  in  the  eerviee  of  the  teetatria  until  the 
kUer't  deathf  and  the  neU  remained  in  the  poaeeeeion 
ef  G, 

EM,  IM  O.  woe  oonetUuted  a  trueUe  of  the  noU  for 
M.  ff.,  til  ceee  ehe/uifliied  tJie  preteribed  eondiiion, 

AdJooRied  aummond. 

Thit  "Via  an  action  to  adminiater  the  eatate  of  Louisa 
lOchatda,  vho  died  on  the  27th  of  July,  1881. 

Loiiai  fiiebardfl  by  her  will,  dated  the  12th  of  Febrn- 
•rj,  1873,   hequeathed    a    legacy  of    £150  to    Ellen 
HaiTJi,  who  wee  then  in  her  employment  aa  houaekeeper. 
On  ^  nth  of  Angnet,  1877,  the  teatatriz  conanlted 
beraofidtor,  William  Oottrell  (whom  she  had  appointed 
one  of  fte  exeentora  of  her  will),  aato  further  benefiting 
EQcB  Htiris  beyond  what  she  had  giTen  her  by  her  will. 
TJltiBaldy  the  testatrix  handed  to  Cottrell  a  promisaory 
note  ilgned  by  her  for  £200  payable  on  demand  to  Ellen 
Htnji,  and  desired  blm  not  to  mention  the  note  to  anyone 
cgnept  the  aaid  Ellen  Harrla,  but  to  retain  it  until  the 
death  of  tiie  testatrix^  and  then  to  give  it  to  Ellen  Harris 
if  ahe  ahoold  remain  in  her  aenrice  until  that  erent  hap- 
pened.   The  note  did  not  contain  the  words  ^'Talue 
leoaited.*' 

E&en  Hanit  was  informed  of  the  note  aoon  after  it 
had  been  handed  to  Cottrell,  and  ahe  remained  in  the 
aertiee  oi  the  teaUtiix  until  the  latter's  death*  Cot- 
trell retained  posaeaaion  of  the  note  from  the  time  when 
it  vae  fist  banded  to  him. 

EQen  Hanja  (who  had  married  Robert  Brock  after  the 

deaft  of  the  testatrix}  carried  in  a  claim  against  the 

testetta^e  eetate    for    £200,  the  amount  of    the  pro- 

mieeoTy  note.    The  chief  clerk  diaallowed  the  claim,  on 

the  grofod  that  there  was  no  safiAoient  deliYery  of  the 

note. 

Tbia  was  a  summons  by  Mr.  and  Mrs.  Brook  to  Tary 
tbe  eertillcate  by  allowing  the  claim. 
SQflB  Harris  in  her  eTidence  stated  that  tbe  testatrix 


on  asfenl  oocaalons  assured  her  that  she  had  provided 
lor  bar  by  her  will,  and  promised  her  that  if  she 
vsidd  eontiaue  in  the  service  of  the  testatrix  until 
fte  latter^s  death,  and  would  not  daring  that  time 
■sny,  ahe,  tbe  testatrix,  would  leare  in  the  care  of 
Oottnil  a  preeent  for  her  beyond  what  she  might  leaye 
fct  bar  Iqr  her  will. 

CbsfaM,  Q.Cy  and  8.  B.  L.  Druee,  tot  the  summons. 
~lUi  ii  a  good  gift  to  Mrs.  Brook  oonditional  on 
bar  wiaiiiliii^  in  the  serrioe  of  the  testatrix :  Lloyd  t. 
Okme,  3  GifF.  44,  9  W.  B.  Ch.  Big.  90 ;  Arthur  ▼. 
CMboa,  14  Vr.  B,  754,  35  Bear.  458.  Non-delivery 
of  Ae  note  to  Mrs.  Brock  is  not  material :  Ball  ▼• 
Mmer,  3  Hare,  532 ;  Banfidd  v.  Baieell,  11  W.  R. 
t97, 32  Bear.  217. 

Cegme-Hardy^   Q.C,  and  Phipeon   Bedle,  for   the 

IMi&iilb. 
Wjferd,  Q.C.,  and  BardewtU,  tot  some  of  the  reeidu- 

ttylagateea.— The  gift  was  an  involuntary  and  imperfect 
flM,BDd  cannot  therefore  be  enforced.  Ball  v.  Palmer  and 
^fdi  T.  BoBsell  were  both  eases  of  deeds  which  were 
«hdaDd  delivered.  The  testatrix  did  not  do  all  she 
^M  to  drreat  herself  of  the  property  in  the  note  and 
^^^aifhe  donee. 
Aaynferred  to  Warriner  v.  Bogen,  21  W.  R.  766, 

^*  JBj.  346 ;    Bichards  t.  Dtlbridge,    22  W.  R.    584, 

Ii.  Jll6Eq.  11 :  BearOey  v.  Nicholson,  23  W.  R.  374, 

L.  B.  19  B4.  238 ;  MUroy  v.  Lordy  4  De  G.  F.  ft  J.  264, 

11 W.  R.  Ch.  Pig.  120. 
IToaby,  for  one  of  the  residuary  legatees,  referred  to 

Bmkt  ▼.  Bulee,  4\r.  R.  239, 17  0.  B.  711. 

leie  Lm  aad  Edumrd  Ford,  tot  other  teeidwy  lega« 


Druce,  in  reply. — ^The  testatrix  did  all  she  oonld 
under  the  oiroumatancea  to  divest  herself  of  the  property 
in  the  note.  The  testatrix  wished  tbe  person  to  be 
benefited  to  be  able  to  sue  on  the  note  at  her  death,  and 
therefore  she  made  it  in  the  donee's  name,  bat  did  not 
deliver  it.  Tbe  oaae  is  governed  by  Ball  t.  Palmer  and 
Bonfidd  V.  Ba$ieU. 

Nobth,  J.  [after  stating  the  facts,  continued  :— ]  It 
has  not  been — and,  indeed,  it  ooald  not  be— disputed  that 
it  the  testatrix  had  placed  the  sum  of  £200  in  cash  in  the 
hands  of  Mr.  Cottrell  for  the  pur|K)se  and  with  tbe  direc- 
tions mentioned  by  him  in  his  affidavit,  there  would 
have  been  a  good  trust  created  in  favour  of  Mrs.  Brock. 
It  is  not  necessary  for  the  completion  of  a  voluntary  gift 
that  the  money  should  have  been  actually  paid  over  in 
cash  into  the  hands  of  the  person  who  was  intend'sd  to 
receive  it ;  it  is  sufadent  if  there  was  either  a  complete 
transfer  of  the  property  in  the  note,  or  a  declaration  of 
irast  of  it.  The  teataMx  might  have  made  a  declaration 
of  trust  making  herself  trustee.  It  was  equally  com- 
petent to  her  to  make  a  third  person  trustee  for  that 
purpose*  It  appears  to  me  that  tbe  note  was  banded  to 
Mr.  Cottrell  for  tbe  purpose  and  with  the  intent,  as 
was  expressed  by  the  testatrix  at  the  time  when  it  was 
given,  of  making  him  a  trustee,  and  this  intention  was 
never  altered  down  to  tiie  time  of  her  death,  and  that 
enough  was  done  to  constitute  him  a  trustee  of  the  note 
for  Mrs.  Brook  in  case  she  should  fulfil  the  prescribed 
condition.  If  the  note  had  been  made  payable  to  Mr. 
Cottrell  himself,  he  would  have  been  able  to  sue  the  tes- 
tatrix upon  it  immediately,  which  was  not  what  was 
intended.  It  appears  to  me  that  the  note  was  placed  by 
the  testatrix  in  his  hands  as  a  trustee  in  order  that  he 
might  hand  it  over  to  Mrs.  Brock  upon  the  happening  of 
the  particular  event  mentioned  by  tbe  testatrix.  It  is 
not  necessary  to  consider  what  the  power  of  the  testa- 
trix might  have  been  in  the  meantime  if  she  had 
changed  her  mind,  because  she  did  not  do  so.  The 
claim  must  be  allowed,  with  interest  from  the  death  of 
the  testatrix,  and  costs. 

Solicitors  for  the  summons,  GatnUn  A  Co,,  for  OoUrell 
A  Son,  Birmingham. 

Solicitors  for  the  plaintifEs,  LeU$  Broi,,  for  J.  H. 
Baker,  Birmingham. 

Solicitors  for  the  residuary  legatees,  Venn  <t  Co,; 
Lane,  Fagge,  A  Andrewe, 


Aug.  4,  5,  12. 


Chan.  Div.   1 
Kekewiob,  J.  ( 

Gas  L10HT  Ain)  Coke  Co.  v.  Soitth  METBOPoiiTAir 
Gas  Co.  («.) 

Metropolis  Gas  Ad,  1860,  a.  e-^District-^ Meter  the 
point  of  supply  of  gas. 

The  Nine  Elms  Station  of  the  London  and  South- 
Weitem  Railway  Co,  lies  partly  in  the  dietrict  of  the 
Oas  Light  and  Coke  Co,  and  partly  in  that  of  the  South 
Metropolitan  Gas  Co,  Each  gas  company  had,  until 
1886,  supplied  the  portion  of  the  station  situated  unthin 
its  own  dietrict,  hut  in  that  year  the  defendant  company 
placed  meters  within  their  own  district  from  which  gas 
was  supplied  by  pipes  to  that  portion  of  the  Nine  Elme 
Station  lying  within  the  plaintiffs^  district.  Section  6 
of  the  Metropolis  Gas  Act  {which  applied  to  both  com" 
panies),  ajter  defining  the  limits  of  each  company's 
district,  enacted  that  **  No  other  company  or  person  tfian 
the  company  to  whom  such  limits  are  for  the  time  being 
assigned  .  •  .  shall  supply  gas  for  sale  within  the 
said  limits,  unless  autJiorized  by  Parliament  so  to  do,** 

(a,)  Reported  by  J.  W<  Gbbxg,  Esq.,  Barri«ter<*at-Law< 
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Held,  that  gaa  is  supplied  within  thg  meaning  of  the 
Act  at  the  meter f  which  is  the  point  of  supply ^  and  tJiatf 
so  long  as  the  meter  is  within  the  district  of  the  supply^ 
ing  company f  no  injunction  would  issue  to  prohibit  them 
from  supplying  gas  by  means  of  pipes  passing  into  the 
district  of  another  company. 

Trial  of  action. 

The  plaintiff  company  was  formed  hj  the  amalgama- 
tion of  several  gas  companies,  including  the  London  Gas 
Light  Ck>.,  and  the  district  supplied  by  the  plaintiff  com- 
pany coitioided  with  that  of  the  constituent  companies  of 
which  it  was  composed.  The  Metropolis  Gas  Act,  1860, 
governed  the  supply  of  gas  to  the  district  in  question. 
The  defendant  company,  in  like  manner,  was  the  result 
of  an  amalgamation  carried  out  in  March,  186Q,  between 
the  South  Metropolitan  Gas  Go.  and  the  Fboiuiz  Gas 
Light  and  Goke  Go.,  and  was  also  subject  to  the  Act 
of  1860. 

The  premises  of  the  London  and  South- Western 
Bailway  Go.  at  Nine  Elms,  consisting  of  eztensiTe 
locomotiTe  and  other  works,  are  situate  partiy  in  the 
district  assigned  by  the  Acts  to  the  plaintiff  company 
and  partly  within  that  assigned  to  the  defendant  com- 
pany. 

In  1885  the  secretary  of  the  London  and  South- 
western Bailway  wrote  to  the  Gas  light  and  Goke 
Go.  requesting  them  to  allow  a  discount  on  the  price 
of  the  gas  supplied  to  them.  This  the  Gas  Light  and 
Goke  Go.  declined  to  do. 

The  South  Metropolitan  Gas  Go.  allowed  a  discount  of 
£5  per  cent,  upon  the  quantity  supplied  by  them  to  the 
London  and  South- Western,  and  the  intention  of  the 
railway  company  to  take  the  whole  of  the  supply  they 
required  from  the  South  Metropolitan  Gas  Go.  if  the  Gas 
Light  and  Goke  Go.  did  not  allow  the  discount  was  com- 
municated to  the  latter  company. 

On  the  25th  of  June,  1886,  the  London  and  South- 
western Bailway  finally  decided  to  take  their  gas  supply 
from  the  South  Metropolitan  Gas  Go. 

The  South  Metropolitan  Gas  Go.  then  laid  down 
mains  and  supplied  gas  through  three  meters  placed 
within  their  own  district  to  the  South- Western  Bailway 
Go.,  but  the  gas  was  admittedly  used  outside  the  limits 
of  the  district  of  the  South  Metropolitan  Gas  Go. 

The  material  parts  of  the  Act  of  1860  are  as 
follows  : — 

After  reciting  that  the  following  gas  companies:— 
The  Gas  Light  and  Goke  Go.,  the  Gity  of  London  Gas 
Light  and  Goke  Go.,  the  Gommercial  G«s  Light  and 
Goke  Go.,  the  Equitable  Gas  Light  Go.,  the  Great 
Gentral  Gas  Gonsumers'  Go.,  the  Independent  Gas  Light 
and  Goke  Go.,  the  London  Gas  Light  Go.,  the  Fbcsoix 
Ghis  Light  and  Goke  Go.,  the  Batdiff  Gas  Light  and 
Goke  Go.,  the  Surrey  Gonsumers'  Gas  Go.,  the  South 
Metropolitan  Gas  Light  and  Goke  Go.,  the  Western  Gas 
Light  Go.  (Limited),  the  Imperial  Gas  Light  and  Goke 
Go.,  were  respectively  incorporated  under  the  authority 
of  Parliament  for  the  purpose  of  supplying  several  dis- 
tricts of  the  metropolis  with  gas ;  and  that  the  said  com- 
panies, instead  of  supplying  gas  by  several  mains  in  the 
same  district,  had  agreed,  as  fsr  as  possible,  each  one  to 
confine  its  supply  to  a  separate  district,  in  order  to 
economize  capital  and  avoid  the  too  frequent  opening 
of  the  public  streets,  and  subject  to  the  provisions  and 
restrictions  of  the  Act,  that  it  was  expedient  that  such 
districting  should  receive  the  sanction  of  Parliament. 

Section  3  enacts :  "  This  Act  applies  to  the  several  gas 
companies  and  to  all  persons  alraady  or  hereafter  sup- 
plying gas  within  the  metropolis,  except  as  hereinafter 
excepted." 

The  interpretation  clause  contained,  amongst  others, 
the  following  definitions:-— 

The  word  "  Gonsumer  *'  means  a  person  receiving  or 
entitled,  in  accordance  with  this  Act,  to  zeoei? e  «  rapply 
of  gaa  from  any  gaa  oompany. 


The  word  « District"  means,  with  rospeot  to  every 
gas  company  supplying  gas  wholly  or  in  part  within  the 
metropolis,  the  district,  so  far  as  it  is  within  the  metropo- 
lis, within  which  the  gas  company  are  from  time  to  time 
authorized  to  supply  gas  and  means,  with  respect  to  any 
person  or  persons  not  being  a  gas  company,  but  supply- 
ing gas  wholly  or  in  part  within  the  metrop<^  the 
district  within  the  metropolis  within  which  he  or  thej 
shall  from  time  to  time  as  a  trade  or  business  supply 
gas. 

Section  6,  omitting  immaterial  parts,  enacted,  **  The 
limits  of  each  of  the  said  companies  shall  be  the  respeo- 
tiTe  districts  supplied  with  gas  by  such  companies  aa 
the  same  are  defined  upon  four  duplicate  maps,  signed 
by  the  Bight  Hon.  T.  H.  S.  S.  Estconrt,  and  no  othec 
company  or  person  than  the  company  to  whom  aach 
limits  are,  for  the  time  being,  assigned  or  shall  here- 
after be  assigned,  shall  supply  gas  for  sale  within  the 
said  limits,  unless  authorized  by  Parliament  so  to  do." 

Section  14  was  in  these  terms :  *<  Every  gas  company 
from   time  to  time  supplying  gas  within  any  district, 
shall,  as  to  any  premises  or  street  within  such  district 
not  already  supplied  with  gas,    and  which  shall    lie 
within  fifty  yards  of  any  existing  mains,  at  their  own 
expense,  on  being  required  by  the  owner  or  occupier  of 
any  premises  within  the  district  or  in  part  within  the 
district,  who  shall  contract  for  not  less  than  two  yean 
to  pay  gas  rates  in  respect  of  such  supply,  to  an  amount 
equal  to  twenty  per  cent,  upon  the  uutiay,  proride  and 
lay  all  proper  and  sufficient  oommnnication,  service,  and 
other  pipes  up  to  the  premises  of  such  owner  or  occupier, 
to   communicate  with  the  gas  company's  mains,   and 
shall,  if  BO  required  by  the  owner,  occupier,  or  local 
authority,  furnish  him  or  them,  at  the  rate  prescribed 
by  this  Act,  with  a  supply  of  gas  for  the  puipoee  of 
being  used  in  or  on  the  premises,  or  for  lighting  the 
street,  and  if  so  required  by  the    owner  or  occupier, 
furnish  him  with  one  or  more  meters  for  asoertaining  the 
quantity  of  gas  consumed ;  provided  that  the  gas  com- 
pany shall  not  be  bound  to  supply  more  than  one  meter 
for  each  consumer  occupying  a    separate    dwelling  or 
apartment,  nor  any  meter  exceeding  a  five-light  meter ; 
provided  also  that  the  meter-rent,  which  the  said  com- 
pany shall  be  entitled  to  claim  for  such  meter,  shall  not 
exceed  ten  per  cent  on  the  net  cost  of  such  meter. 

Section  54.  —  Nothing  in  this  Act  contained  abaU 
avoid,  prejudice,  or  impair  any  of  the  powers  now  exer- 
cised by  or  vested  in  the  Metropolitan  Board  of  Works, 
or  in  the  Gommissioners  of  Sewers  of  the  Gity  of  London 
and  the  liberties  thereof,  or  any  powers  now  vested  in 
any  local  authority  within  the  metropolis,  or  any  powers 
now  exercised  or  possessed  in  respeotof  the  manufacture 
or  supply  of  gas  within  the  metropolis  by  any  railway 
company,  or  by  any  other  person  or  persons  inaking  or 
supplying  gas  to  the  public  as  a  trade  or  business. 

The  plaintiffs*  claim  was  for  an  injunction  aad 
damages. 

Sir  E.  James,  Q,G.,  Sir  0.  Russell^  Q.O.,  Sir  Horace 
Davey,  Q.C,  B.  8.  Wright,  Danckwert^,  and  Haldane, 
for  the  plaintiffs.— The  question  in  this  case  turns  oa 
the  construction  of  section  6  in  the  Act  of  I860.  The 
defendants  have  invaded  the  territory  of  the  plaintlfb. 
The  meters  through  which  the  gas  is  supplied  are  ad- 
mittedly within  the  defendants'  district,  and  they  con- 
tend that  the  meter  is  the  point  of  delivery.  If  thsit 
contention  is  upheld,  chey  could  supply  gas  anywhere 
throughout  the  kingdom,  and  drive  through  all  the  ^aa 
Acts.  Section  15  of  the  Act  of  1847,  which  appliee  in 
this  case,  says :  "  The  clerk,  engineer,  or  other  offtoer 
duly  appointed  for  the  purpose  by  the  nndertakers  may 
at  all  reasonable  times  enter  any  building  or  place 
lighted  with  gas  supplied  by  the  undertakers  in  order  to 
inspect  the  meters,  fittings,  and  •works  for  regolatia^ 
the  supply  of  gas  and  for  the  pnipose  of  aaoartaiidiigf 
tiie  qoantf^  of  gaa  oonaomsd  or  sappUed'';  tbuf  tte 
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power  of  eojbj  sppliei  not  merely  to  the  meter,  but  the 
pboe  where  the  gas  U  sapplied  end  oonsamed. 

•    Sir  S.  Web§ier,    A,0.,  Michael,   Q.C,   aad  Prior, 
far  the  defencUnts. — ^The  proper  constraotion  of    the 
Mctioa  ia  thet  anjoue  hsTiDg  a  eouroe  of  enpplj  io 
the  aiee  of  the  aapplying   compaoj  may  take    the 
gM  vhMier   thej  like  and  nse   it    where  they   like. 
There  ii  no   illegality    in    giiing  dieoonnt,    and    we 
hAfe  not  sttempted  any  evasion  of  the  law  In  giving 
it   finiOB  1860  the  law  has  been  that  anyone  having 
property  vitiiin  the  district  of  a  gas  company  can  call 
for  a  nipplj  of  any  amount,  and  may  use  it  where  they 
Uke.   The  gts  is    supplied    at  the  meter  where  it  i« 
dditered  to  be  need  ae  the  consumer  likes,  there  the 
obl^itaaB  to  nipply  ends,  and  the  rights  of  the  consumer 
hegtei.   Anume  a  mannfaotory  with  a  doorway  abutting 
intothi  diitiiet  of  a  gas  company,  the  owner  of  the 
mnsfselaiy  eonld  call  for  a  supply  of  gas  for  the  whole 
fsetorr,  md  tiiat  ia  similar  to  the  case  here.    Gas  is  sold 
wbfB  it  lesves  the  meter.    Section  6  gives  only  a  right 
of  arhuive  sale  within  the  district,  and  does  not  pre- 
dsdeueer  of  gas  obtained  elsewhere.     The  point  has 
sdosUy  been  decided  on  in  a  case  of  the  Imperial  Ga$ 
Light  and  Coke  On,  t.  The  We$t  London  Jundion  Qa$ 
Co.  {LinriM^  and  the  Great  WetUrn  BaUway  Go.,  re- 
ported  in  The  Journal  of  Gas  lighting,  Water  Supply, 
•ad  Qsmtaxy  Improvement,  vol.  xvii.  (1856),  p.  14.   Lord 
GuTnfi\n)a»  J\adgment  in  that  case  (p.  17)  says  :  ''  This 
it  a  qufBtuA  whicli  doee  not  admit  of  any  serious 
doiibt,  becanse,  although    gas    is    a  Tcry  intangible 
srtide  to  our   spprshension,    still    gas    is  a    manu- 
faetund  srtiele  which   is   sold  and  delivered  like  ady 
other  fflaoaAKtmed    artiole,   and  the  question  is  to 
tfstemiioe  when  and  at  what  part  thia  manufactured 
srtiefeji  delivered.    Certainly  as  1  understand  it,  with 
regud  to  gsi,  wherever  the  point  Ib  that  the  meter  of  the 
eoapaiiy  i§  fixed,  and  the  gas  leaves  the  meter  and  is 
delirend  to  the  ooQaomer,  that  is  the  point  where  the 
risk  of  the  company  ends  and  the  risk  of  the  oonsumer 
begin.    In  a  dwdling- house  the  pipe  on  both  sides  of 
the  meter  may  or  may  not  belong  to  the  company,  but 
vteie  the  meter  ia  whioh  tells  what  gas  has   passed 
thioagh  aad  been  delivered  on  the  premises  that  is  the 
piMe  where  Uie  liak  of  the  company  ends  and  the  risk 
of  the  cDosnmer  begins  ;  and  so  I  say,  in  my  opinion, 
tbs  gaa  company  in  this  case  delivering  gas  through 
thevtvo  metoea  whioh  are  altogether  out  of  the  district 
of  the  lapeiial  Qo.^  the  gas  is  there  sold  and  delivered 
to  the  Gteat  Weaiem  Bsilway  Oo.,  and  if  there  be,  which 
ido  Botsi^  there  is  at  all,  a  supply  for  sale  within  the 
aeemog  of  the  Act  of  Parliament,  that  supply  for  sale  is 
not,  in  my  opinioo,  within  the  Umits  of  the  Imperial  Oo«, 
bstin  a  whoUy  dilterent  district ; "  and  Bolt,  L.J.  said : 
"It  is  only  neceaasuy  to  refer  to  the  6th  section,  because 
ftat  is  the  daoae  in  favour  of  the  plaintifCs'  company  and 
^  the  other  oompanies  within  the  metropolitan  district 
Iko  other  eompaoT  or  person  than  the  company  to  whom 
wh  ISsnts  are  for  the  time  being  assigned,'  or  shall 
^oesfler  be  aaaigiied,  shall  supply  gas  for  sale  within  the 
■ttUt,"  not  *' shall  supply  gas  for  use  within  the 
'  tmt   **  shall  supply  gas  for  sale."    It  may 
r  be  read  <«  by  way  of  sale." 
Sr  H.  James  in  reply. — ^The  case  proceeded   on  a 
<^'fcMt  state    of  the  facts  and  the  law.    The  West 
^^iBteiimetioii  Qem  Oo.  vras  not  a  distrioted  company, 
"^  the  contract  between  that  gas  company  and  the 
^■iBatVartem   Baflway  Oo.  was  a  mere  common  law 
eoatiast.    In  aection  6  in  our  Act  each  of  the  distrioted 
conpttui  is  to  oonfine  itself  to  its  own  limits,  but  the 
Weet  London    Junction  Gas  Oo.   was  not  bound  to 
«aufiae  itself  to  any  limits.    Our  contention  is  that  the 
1^  where  tiic  gas  is  used  is  the  point  of  supply. 

the  loUowinic  oases  w<«re  also  cited  :^8todeport  Die- 
M  iMerwor^  Oo.  i.  Gorporution  o/  MancheMkr,  11  ,  i 


W.  B.  166,  9  Jur.  N.  S.  S66 ;  Padeey  Goal  Gaa  Co.  t. 
Corporation  of  Bradford,  21  W.  B.  286,  L.  B.  15  Eq. 
167  ;  and  also  Imperial  Gm  Light  and  Coke  Co,  v.  Wett 
London  Junction  Gae  Co,  (LimUed)  and  Great  Weetem 
Railvoay  Co,,  14  W.  B.  1019. 

Cfcr.  adv,  vuU* 

Aug.    12.  —  Kbkbwick,  J.  —  If   in    expressing  my 
opinion    on    the    points    argued   before    me    in   this 
case,    I   omit    to    notice    any   particular    section   of 
any  Act  of   Parliament   I    must   not   be   considered 
as  having  omitted  to  study  it    It  is  unnecessary  to  refer 
to  more  than  a  few  passages.     Speaking  generally,  the 
points  in  dispute  depend  on  the  proper  construction  of 
the  Metropolitan  Gas  Act,  1860,  and  the  general  Acts  of 
1847  and  1871,  and  more  particularly  on  the  proper 
construction  of  section  6  of  the  Act  of  1860.    That  sec- 
tion in  some  respects  stands  and  must  be  considered 
alone,  but,  of  course,  in  endeavouring  to  arrive  at  its 
proper  construction  one  has  to  bear  in  mind  the  rest  of 
the  Act  of  whidi  it  forms  part  and  the  incorporated 
Acts,  as  also  the  documents  admitted  or  proved  and  the 
oral  evidence,  so  as  to  test  and  understand  the  language 
of  the  Act  by  the  light  of  the  cironmstaneea  existing 
when  it  became  law  and  to  apply  it  to  the  drcnmstanoes 
of  the  present  day.    There  is  no  issue  of  fact  between 
the  parties,  and  really  no  eonfllet  of  evidence.    Both 
parties  know  that  there  is  a  question  of  right  between 
them,  and  there  has  been  no  attempt  on  either  side  to 
shirk  or  obscure  it    The  discount  allowed  by  the  de- 
fendants to  the  London  and  South-Westem  Bailway  Oo. 
was  indeed  mentioned  as  if  constituting  an  unworthy 
method  of  securing  the  railway  company's  custom,  but 
no  point  was  made  of  this  argument,  and,  in  truth, 
nothing  depends  on  it.    I  am  not  called  upon  to  decide 
whether  there  is  or  not  any  objection  to  a  gas  company 
allowing  diaoount  to  a  large  and  prompt  paying  cus- 
tomer, and  whether  permissibld  or  not  it  cannot  affect 
the  main  question  here.    The  admitted  and  important 
facts  are  these  '. — Of  the  buildings  not  constituting  the 
Waterloo  Station  of  the  London  and  South-Westem  but 
erected  in  connection  with  it,  or  rather  in  connection 
with  the  business  carried  on  there,  some  are  within  the 
plaintiffs*  district  as  defined  by  the  Act  of  1860,  and 
some  within  the  district  of  the  defendants,  and  until  last 
year,  when  the  dispute  between  the  parties  arose,  the 
plaintiffs  supplied  with  gas  the  buildings  within  their 
district  and  no  others,  and  the  defendants  supplied  the 
buildings  within  their  district  and  no  others.    The  de- 
fendants now  supply  many  of  the  buildings   situate 
within  the  plaintiffs'  district,  and  for  this  purpose  they 
havQ  placed  additional  meters  at  points  within  their  own 
district,  but  have  laid  down  mains  and  pipes  within  the 
plaintiffs'  district,  so  as  undoubtedly  to  trespass  on  the 
latter  if  laying  down  these  mains  and  pipes  be  a  trespass 
within  the  meaning  of  the  Act.    By  laying  down  these 
mains  and  pipes  the  defendants  must,  of  course,  have 
acquired  the  knowledge  that  an  additional  supply  of  gas 
was  wanted  and  intended  for  property  outside  their  dis- 
trict, and  in  truth  this  was  known  to  them  before  by 
means  of  the  applieation  made  to  them  by  the  railway 
company.    The  question  which  I  have  to  consider  and 
decide  is  whether  the  defendants  are  entitled  to  supply 
gas  to  the  railway  company  for  these  purposes  and  under 
these  circumstances.    The  defendants  say  that  by  force 
of  their  statutory  obligations  they  are  bound  to  supply 
the  railway  company  with  gas  If  demanded,  and  that  the 
demand  has  been  made.     This,  to  my  mind,  is  only 
another  form  of  stating  the  same  question.    If  the  obli- 
gation is  such  as  they  say  it  is,  the  supply  is  not  pro- 
hibited.   If,  on  the  other  hand,  as  the  pli^ntiiEs  contend, 
they  are  prohibited  from  supplying  gas  to  the  railway 
company,  there  can  be  no  obligation.    It  comes,  there- 
fore to  this — are  they  prohibited,  or  doee  the  6th  section 
of  the  Act  of  1860,  properly  construed  with  leferenoe  to 
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the  rest  of  that  Act  and  to  the  other  Acta  i^entioned, 
ooAtaln  anj  aach  prohibition  P  As  rc^gards  the  oonstrao- 
tion  of  the  Act  of  1860,  inolQdiog  Of  course  the  6th  seo- 
tioH,  I  am  told  that  it  is  not  a  me^  statutory  oontraot 
between  the  two  oompanies,  tmt  a  general  Act  passed  for 
the  benefit  of  the  publid,  and  that  its  proYisions  must  be 
construed  with  reference  to  this  consideration.  The 
proposition  nesd  not  and  cannot  be  controyeried,  but  I 
am  not  satisfied  that  it  fenders  the  construction  different 
from  what  it  otherwise  would  be.  All  Acts  of  Parlia- 
ment are  presumably  for  the  benefit  of  the  public,  and 
those  Conferring  powers  on  failway  or  other  cotupanies 
or  containing  restrictions  on  the  use  of  powers  are 
always  ezpreasly  stated  so  to  be. 

There  is  no  occasion  for  me  to  pursud  this  question 
further  or  to  dwell  on  the  rights  of  the  Attorney- 
General  as  the  representative  of  the  Grown,  whether 
giren  expressly  or  falling  within  his  genetal  Jurisdiction. 
I  am  not  the  guardian  of  the  public  in  this  case  more 
than  in  any  other  where  there  Is  a  contest  between  two 
companies,  and  I  must  consider  and  decide  it  according 
to  the  respectiTc  rights  of  the  plaintiff  and  defendants, 
even  if  the  conclusion  at  which  I  arrive  happens  to  be 
detrimental  to  the  pUblic^fhat  Is,  to  the  consumers  of 
gas  within  the  two  districts  affected  by  i^    Does,  then, 
section  6  of  the  Act  of  1860  prohibit  the  defendants 
from  supplying  gas  to  the  London  and  South-Westera 
BaHway  Oo,  outside  their  own  district — ^that  is,  io  As  to 
light  buildings  outside  the  district  P    Does  the  Act  say 
that  all  gas  consumed  within  the  pUdntiffft'  district, 
other  than  that  the  supply  of  which  is  protected  by 
section  54,  must  be  purchased  of  the  plaintiff^  P    If  the 
Act  does  not  give  the  plaintiffs  this  monopoly  which 
they  claim,  the  gas  consumed  within  their  district  may 
properly  come  from  elsewhere— that  is,  be  supplied  by 
persons  or  corporations  other  than  themselves ;  and  In 
that  event  it  may  come  from  or  be  supplied  by  the  de« 
fendants  not  the  more  or  less  because  they  have  a  district 
of  their  own.    I  recognize  the  difficulty  of  the  questions 
thus  stated,  and  of  the  case  apart  from  this  statement 
of  those  questions.    I  perceive  many  and  great  ol^ec- 
tlons  to  the  views  alike  of  the  plaintifEft  and  of  the 
defendants,  and  I  am  not  prepared  to  say,  because  it  is 
unnecessary  for  me  to  say,  what  would  have  been  my 
solution  of  this  difficulty  if  I  had  not  the  advantage  of 
the  decision  of  the  Court  of  Appeal  in  ImpeHal  Oa% 
€o.    T.    Greai    Weitem  BaUway    Co.,    which    was 
cited  and  commented  upon  in  argument.    Sir  Henry 
James,  in  reply,  not  merely  suggested,  but,  I  thinl^ 
established,    many    distinctions    between    that    case 
and  the  present.    He  pointed  out,  among  other  things^ 
that  there  was  no  actual  supply  to  the  Great  Western 
Hotel,  which  held  a  position  analogous  to  that  of  the 
buildings  of  the  London  and  South-Westetn  Railway 
Co.  outside  the  plaintiffs'  district,  whereas  here  is  a 
known  and  avowed  Intention  to  supply  the  latter  build* 
Ings.    But,  although  this  consideration  enters  into  the 
arguments  of  counsel  and  the  Judgments  of  the  Lords 
Justices,  yet  I  do  not  think  it  affects  so  much  of  their 
conclusion  as  most  nearly  touches  the  present  case. 
Again,  Sir  Henry  James  pointed  out  that  the  company 
there  complained  of  was  not  one  of  the  districted  com- 
panies within  the  Act  of  1860,  but  it  is  to  be  obserred 
that,  notwithstanding  this  is  apparent  from  the  facts  of 
the  case,  it  was  not  regarded  by  the  Lords  Justices  as  of 
any  weight,  and  they  discuss  and  express  their  opinions 
on  the  construction  of  the  Act  of  1860  on  the  footing 
of  Its  being  applicable  to  all  gas  companies,  districted 
or  otherwise. 

Their  lordships'  Judgments,  pronounced  after  an 
elaborate  argument,  deal  with  two  questions  of  rital 
importance  here — viz.,  first,  the  question  what  is  the 
meaning  of  the  words  "for  sale"  in  section  6,  and, 
secondly,  the  question  where,  for  the  purposes  of  con- 
etrulng  the  Aot»  gaa  must  ba  taken  to  be  supplied. 


As  regards  the  meaning  of  the  words  "for  sale" 
there  is  not  to  be  found  a  definite  conclusion.  Bolt» 
L.J.,  contrasts  them  with  **  for  use  "  or  '<  for  oonsnmp- 
tion,"  and  I  take  the  opinion  of  both  Lords  Justioea  to 
have  been  that  a  supply  to  a  person  or  company  of  gas 
"  to  be  used  or  consumed"  by  that  peraon  or  company, 
as  distinguished  |rom  "  to  be  passed  on  to  others,"  is 
not  within  the  prohibitlye  sentence  in  the  6tk  clause. 
As  regards  the  other  question,  I  find  a  conclusive 
opinion  expressed  in  plain  language  by  Lord  Calms,  who 
says  that  wherever  the  point  is  that  the  meter  of  the 
company  is  fixed  and  the  gas  leaves  the  meter  and  is 
delivered  to  the  consumer,  that  is  the  point  where  the 
risk  of  the  company  ends  and  the  risk  of  the  oonaomer 
begins.  They  decide,  as  I  understand  their  Judgments, 
that  gas  is  supplied  at  the  meter  and  not  elsewhere.  It 
may  be  that  neither  Lord  Cairns  nor  Bolt,  LJ^.,  had  in 
contemplation  such  a  ease  as  has  now  occurred.  It  may 
be  that»  if  it  were  possible  to  divine  their  Intention,  it 
would  be  found  to  be  that  their  Judgments  were  not  in- 
tended to  conclude  such  a  case,  differing  as  it  does  in 
many  respects  from  that  which  was  before  them. 
Farther,  it  may  be  possible  that  the  Court  of  Appeal  will 
hold  it  within  their  province  to  scrutinize  their  lordships* 
Judgments  from  this  point  of  Tlew,  but  I  am  antisfiad 
that  it  is  not  within  mine.  Apart  from  the  deep  respaot 
due  to  the  opinion  of  auoh  eminent  judges,  it  would  not 
be  right  in  me  to  do  otherwise  than  loyally  accept  their 
conclusions,  expressed  after  argument  in  the  Court  of 
Appeal,  and  apply  without  cavil  the  language  in  which 
they  are  expressed  to  any  facts  and  circumstancea  fsirly 
coming  within  it.  I  think  that  the  facts  and  dronm- 
stanoes  do  fairly  come  within  it,  and  that,  the  questions 
here  being  such  as  I  have  stated,  those  Judgments  pro- 
vide their  solution.  I  must  therefore  hold  that  the 
supply  by  the  South  Metropolitan  Gas  Co.  to  the  London 
and  South- Western  Bailway  Co.,  which  the  plalntifii 
seek  to  restrain,  is  not  within  the  prohibition  of  the  6th 
section  of  the  Act  of  1860,  and  that,  therefore,  no  in- 
junction can  be  granted,  nor  can  dainages  be  awarded. 
The  Judgment  will  be  for  the  defendants,  with  costs. 

SoHcitors,  Bedford^  Monier-WUlimM,  S  BMiuan; 
Johmon,  Budd,  db  JohiMon. 


Chan.  Div.    \  •,   - 

Kekewioh,J.  i  •'^^• 

Coosx  V.  New  RxtBB  Co.  (tf.) 

Water  company-^ Right  of  customer  to  ?Mife  water  lap- 
plied  hy  meter — Waterioorks  Clausea  Act^  1847  (10 
<fe  11  Vict,  c  17)— JVew  Biver  Go:$  Act,  1852  (15 
4k  16  Viet,  c  elx),  as.  35,  38—41—"  DometOc  pur- 
poeea  " — Meaning  of  **  dweUing^house,^* 

By  the  New  Biver  Oo.*$  Act,  1852,  a.  35,  the  eompemiy, 
if  requested^  mutA  eupply  hauiee  withdn  their  KnUtewith 
euficient  water  for  dcmeetic  purpoeee  at  eertain  rofaa, 
varying  {"for  water  eupplied  to  any  dweHing'kauee**) 
with  the  annual  value  of  the  dweUing-houee. 

By  eection  38,  domestic  pti/rposee  are  not  to  indude 
*'  working  any  mcuihine  or  apparatui,** 

By  sectwn  41,  '*  The  company  shaU,  at  the  request  af 
any  eomumer  of  ivaier,  for  purposes  other  than  tJa 
purposes  for  or  in  respect  of  which  the  rates  or  ehargts 
are  Jiereinhefore  provided  or  limited,  or  at  their  OM 
instance,  afford  a  supply  of  water  hy  means  of  a  mder, 
.  .  .  and  may  charge  for  such  supply  at  eertasM 
limited  rates  per  tlumsand  gaUons,  according  to  the  total 
quarterly  constmiption.'* 

The  plaintiffs  demanded  that  a  uHirehouse  heUm^ing  io 

(a.)  Bepovted  by  B.  H^  Daams  Baq^  BaniateMt-JLftW. 
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tftesa,  which  wclb  occupied  only  ca  a  place  of  hutinesa 
md  far  Uoring  goode,  and  not  for  the  purpoee  of  living 
»,  thmdd  be  supplied  with  water  by  the  defendants  by 
■rfar  for  general  purpoiee  and  for  working  a  hydraulic 

Hdd^  that  the  plctinUffe  were  eniiOed  to  be  eo  eupplied 
ff^  MA  pmrpoaea  at  the  limited  rate$  floeed  by  BecUon  41. 

Tdilof  Mtfon. 

Tin  plriirttftw  in  thla  aotton  were  a  firm  of  carpet 
wttcteiiMMtt  osrryliig  on  busiaen  at  12,  Friday-street, 
In  ttw  Gtf  of  London,  and  they  brought  thig  action  for 
a  dedmlioQ  of  their  zight  to  have  water  auppUed  to 
their  wuiAoaee  by  meter,  for  the  purpose  of  working  a 
bjtealie  Hfl  neoeseary  t^or  carrying  on  their  business, 
aod  te  en  other  purpoeee  in  connection  with  the  same 
herwtftMisata  at  the  clungee  proTided  by  the  New  Ei?er 
Oows  Act,  1852,  and,  aeoondly,  for  an  injunction  to 
resbifti  the  del  endeata  from  cutting  ofP  their  supply  of 
nte  so  long  aa  the  plaintifia  duly  paid  or  tendered  all 
Boeeys  jnally  due  frooEi  them  to  the  defendants. 

Tbe  plaintMSB*  warehouae  consisted  of  six  stories,  all 
aiBd  for  atoving  carpets  only.  One  of  the  means  of 
esumimicatioti  between  the  stories  was  a  hydraulic 
fift,  worked  by  water  aapplied  by  the  defendants.  The 
evidenee  showed  that  no  one  slept  in  the  house  or  took 
meila  there,  and  that  it  was  occupied  by  the  plaintiffs 
«ad  ^mIx  sua  aolely  lor  the  purposea  of  their  buaineas. 
The  aiiBQfll  THtealAB  valne  was  £1,588. 

Beetton  3  of  the  Ifew  BiTcr  Oo.'s  Act  of  1852  in- 
eotpocatea  tiie  Waterworks  Olanaea  Act,  1847,  with 
oertaiii  aspreas  ezoeptlona. 

35  of  the  Act  of  1852  providea  that  the 
aball,  at  the  requeat  of  the  owner  or  ocou- 
pfer  of  any  honae  or  part  of  a  house  in  any  street 
wilfahi  their  Hmita  in  which  any  pipe  of  the  com- 
pany ahall  be  laid,  or  of  any  person  who,  under 
the  ptoTirfona  of  thia  Aot  or  any  Act  incorporated 
fhnewith,  ahall  be  entitled  to  demand  a  anpply  of 
"~rfardomeatlc  pnrpoeea,  fumiah  to  auch  owner  or 
r  or  other  peraon  a  aufBoient  anpply  of  water  for 
B  pnrpoeea  at  the  ratea  hereinafter  apecifled — 
(Oat  ia  to  My): 

?br  water  anpplied  to  any  dweliing-houae  :  Where 
the  aaanal  ^alne  of  the  dwelling-honae  •  .  .  ahall 
OB^  tvo  hundred  pounds,  at  a  rate  per  centum  per 
nnaai  not  exceeding  three  ponnda : 

U  Osn  be  a  water*oloaet  or  water-doaets,  or  fixed 

Mb  or  hatha,  or  any  high  aerfice  in  auch  dwelling- 

hoaaa  or  place,  then,  in  addition  to  the  ratea  above 

ipadfied,  the  foUowing  ratea  ahall  be  payable— (that  is 

toaaj): 

Whase  the  annual  Talue  ahall  exceed  £300,  a  rate 
not  eireading  128.  for  each  single  water-doset,  fixed 
hath,  or  Ugh  service,  and  a  further  aum  of  6s.  for  each 
•MfHwul  water-doaet,  fixed  bath,  or  high  aervice. 

tSeetaon  38  providea  that  a  aupply  of  water  for 
dimealie  pupooaa  ahall  not  indnde  a  anpply  of  water 
tertoaas-eoginea  or  railway  pnrpoaea,  or  for  warming 
wvatilatiiig  purpoaes,  or  for  working  any  machine  or 
tnaBBtaa,  or  for  hatha,  &c. 

^taioa  39  empowera  the  company  to  take  an  in- 
OBMt  lata  by  agreement  with  the  peraon  or  body  re- 
9«Bfag  the  water. 

teBoa  40  proTldea  that  the  company  may  supply  any 
JMnen  «  body  within  their  limits  with  water,  to  be  used 
witfciB  aaeh  limita  for  other  than  domeatic  purpoaes,  at 
Mcb  rate  end  upon  anoh  terma  and  oonditiona  aa  ahall 
be  i^gned  upon  between  the  company  and  the  peraon  or 
body  ffeqoiring  anch  at^ply. 
SaetioQ  41  providea  that  the  company  ahall,  at  the  re- 
t  of  any  oonanmer  of  water  for  purposes  other  than 
for  or  in  respect  of  which  the  ratea  or 
I  are  hereinbefore  provided  or  limited,  or  at  their 
f  aSoid  a  anpply  of    water  by  means  of  a 


meter  or  other  ioatrument  or  mode  for  measuring  and 
ascertaining  the  quantity  of  water  so  supplied,  and  may 
charge  for  such  supply  not  exceeding  .  .  .  certain 
specified  rates  per  one  thousand  gallons,  snoh  rates  vary- 
ing according  to  the  total  quarterly  consumption  of 
water. 

The  plaintiifs,  it  appeared,  had  for  some  time  been 
supplied  by  the  defendants  with  water  by  a  meter  under 
an  agreement  wbioh  the  defendants  had  recently  given 
notice  to  terminate,  declining  to  supply  water  at  the 
rates  specified  in  section  41,  and  the  plaintiffs  understood 
the  defendants  aa  threatening  to  out  off  their  supply  un- 
less it  was  paid  for  on  the  basis  of  the  rateable  value  of 
the  warehouae. 

Sir  Horace  Davey,  Q.O.^  IHrday,  Q.G»,  and  B.  0. 
Dobbe,  for  the  plaintifta. — The  question  depends  on  the 
constrnotion  of  certain  aeotiona  of  the  Aot  of  1862.  If 
the  conatrnotion  contended  for  by  the  defendanta  were 
correct  the  public  would  be  entirely  in  their  handa— a 
reanlt  Tory  lordgn  to  the  intention  of  the  Legislature. 
In  order  to  make  section  40  applicable  to  the  preaent 
case,  as  the  defendants  are  endeavouring  to  do,  they 
must  first  prove  that  the  warehouse  was  a  '*  dwdling- 
houae  "  within  aection  35.  Otherwise  we  are  entitled  to 
a  supply  by  meter  under  section  41.  The  words 
*'  dwelling-house "  mnat  be  conatrued  atrlctly.  When 
the  Legidatura  aaid  dwdling-house  it  meant  dwdling- 
hotise.  A  dwelltng-hottse  is  a  house  where  somebody 
reddea  in  oontradiatinotion  to  where  buaineaa  is  carried 
on.  This  warehouse  cannot  be  brought  within  the  defi- 
nition of  a  dwelling-house.  There  may  be  domeatic 
purposes,  such  aa  drinking  and  cleansing,  for  which 
water  is  required  in  offices  and  warehouses,  but  that  does 
not  make  them  dwelling-houses.  To  come  within  sec- 
tion 35  the  pnrpoaea  muat  be  "  domeatic  pnrpoaea  "  in  a 
dwelling-honae.'  A  peiaon  fainting  at  a  railway  atation 
might  1^  supplied  with  a  glass  of  water  there,  but  no  one 
wonld  describe  a  railway  station  as  a  dwelling-house.  As 
to  the  claim  for  an  injunction,  even  if  the  plaintiffs  were 
mistaken  in  auppoaing  that  the  defendanta  were  about  to 
cut  off  their  anpply  of  water,  the  fact  that  the  latter 
daim  the  right  to  'do  ao  is  sufiident  ground  for  an 
injunction. 

Sir  S.  Webster,  A.O,,  Warmington,  Q.C.,  and 
Vaughan  Hawkim,  for  the  defendants. — ^Under  their 
origind  charter  granted  by  James  L,  Hugh  Mydddton 
and  others  were  incorporated  in  perpetiuJ  succeadon 
and  authorissed  to  aupply  water,  but  no  right  waa  giyen 
to  any  person  to  be  aupplied,  nor  waa  there  any  limit  to 
the  price  to  be  charged.  So  things  remained  down  to 
the  passing  of  the  Waterworks  Glauses  Act,  1847,  which, 
however,  has  no  application  unless  incorporated  by  the 
speoid  Act  Water  companies  have  cast  upon  them 
many  burdensome  duties,  some  of  which  they  have  to 
discharge  without  any  remuneration.  The  intention  of 
the  Legislature  should  then  be  gathered  from  the  entire 
scheme,  and  not  merely  from  one  or  two  sections.  There 
is  nothing  to  compel  anyone  to  take  the  water.  In  sec- 
tion 35  the  term  "  dwelling-house  "  occurs.  What  does 
it  meanP  If  it  is  not  a  dwelling-bouse,  is  there  no 
right  at  dl  to  be  supplied  with  water  P  though  required 
"for  domestic  purposes?'*  And  what  are  "domeatic 
purposes  ?  "  Though  there  is  no  positive  description  in 
the  Act,  there  is  a  aort  of  negative  description  of  what 
are  not  domeatic  purposes.  That  is  in  section  38.  What 
difference  does  it  malce  whether  people  sleep  in  the  pre- 
mises or  not  P  They  wash  and  drink  there,  and  deanae 
the  floors  and  windows*  The  water  is  used  in  exactly 
the  same  way  as  if  Mr.  Oooke  and  all  his  staff  dept 
there.  There  is  nothing  in  the  Act  to  say  that  the  com- 
pany shall  furnish  any  water  at  all  for  other  than  what 
are  domestic  purposes  under  the  Act.  In  Metropolitan 
Board  of  Worhe  v.  New  River  Co.,  37  L.  T.  N.  S.  124, 
In  whidi  the  headnoce  dtes  sections  35,  38,  and  41 
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High  Ooust. 

Cooke  v.  New  BnrxR  Go. 

High  Ooubt. 

of  the  Act  of  1852»  and  section  37  of  the  Act  of 
1847,  it  wa0  held  by  Mellor  and  Lush,  JJ.,  that 
section  41  onlj  applies  to  the  purposes  excepted  by  sec- 
tion 38,  but  if  the  plaintiffs'  construction  is  right  section 
41  would  haTe  applied  in  that  case.  The  decision  was 
upheld  on  appeal  by  Bramwell,  Baggallay,  and  Brett, 
L.JJ.  This  warehouse  is  a  dwelling-house  within  sec- 
tion 35,  the  true  distinotion  being  between  buildings 
used  for  human  occupation  and  purposes,  and  those  used 
for  mere  storiog  only.  The  word  "place"  In  the 
expression  "  such  dwelling-house  or  place  "  in  section  35 
means  any  house  or  part  of  a  house  whether  a  dwelling- 
house  or  not. 

Kbkvwioh,  J. — I  need  not  trouble  you  to  reply,  Mr. 
Finlay.     When  the  New  Biver  Go.  sent  their  men  to 
break  up  the  road   outside  the  plaintiif  s  warehouse, 
Mr.  Gooke  seems  to  have  thought  that  they  meant  to 
cut   off    both    his    supply  of  water  for  working  the 
hynraulic  lift  and  also  the  snpply  for  general  purposes. 
In  this  I  think   he  was    unnecessarily    alarmed,  bnt 
though  the  writ  was  issued  that  day,  that  was  not  the 
real  occasion  of  this  action,  because  there  are  substantial 
questions  between  the  parties  which  would  have  to  be 
decided  in  any  case.    As  to  the  daim  for  an  injunction, 
howeYcr,  I  hold  that  there  is  no  evidence  to  warrant  the 
granting  of  it,  and  the  defendants  must  have  the  costs 
of  that  part  of  the  action,  which  I  will  at  once  fix  (it 
having  been  agreed  that  1  should  assess  them)  at  12i 
guineas,  which,  having  regard  to  all  the  circumstanoee 
of  the  case,  I  consider  will  be  a  proper  sum  for  the 
defendants  to  receive  for  the  costs  of  that  part  of  the 
action.     With  regard  to  the  substantial  question  of 
rights,  I  have  been  referred  to  the  charter  of  the  New 
Biver  Go.,  which  is  a  chartered  company  carrying  on 
business  at  its  own  risk,  but  the  position  of  the  com- 
pany under  the  Act  of   1852  is  entirely  altered  from 
what  it  was  under  the  original  charter.    It  appeared 
from  the  recitals  in  that  Act  that,  under  the  authority  of 
the  Legislature,  a  contract  was  to  be  made  between  the 
company  and  that  part  of  the  public  desiring  to  be  sup- 
plied with  water,  by  virtue  of  which  the  latter  would  be 
placed  under  obligations  they  were  not  under  previously. 
That  being  so,  the  Act  of  1852  proceeds  to  incorporate 
the  Lands  Glauses  Gonsolidation  Act,   1845,   and  the 
whole  of  the  Waterworks  Glauses  Act  of  1847,  except 
certain  specified  clauses.    I  take  it  the  proper  way  of 
construing  the  Act  is  to  read  it  as  if  all  the  sections  of 
the  general  Act.  except  the  excepted  ones,  were  written 
out  in  the  special  Act,  and,  in  case  of  any  inconsistency  be- 
tween the  two,  to  read  the  special  Act  as  overruling  the 
general  one.    The  clauses  now  in  question  bristle  with 
difficulties,  but  there  is  no  serious  difficulty  in  arriving 
at  a  satisfactory  conclusion  on  the  particular  questions 
arising  in  this  action.    Section  34  obliges  the  company 
to  supply  water  to  the  owners  or  occupiers  of  houses 
(that   includes   not    only   dwelling-houses    but   every 
building)  on  being  requested  to  do  so  under  certain  con- 
ditions.     Section  53  of  the  Waterworks  Glauses  Act, 
1847,  provides  that  '*  Every  owner  and  occupier  of  any 
dwelling-house  or  part  of  a  dwelling-house  within  the 
limits  of  the  special  Act "  shall,  under  the  conditions 
specified,  be  entitled  to  be  supplied  with  water.    Bead- 
ing this  with  section  35  of  the  Act  of  1852,  the  opera- 
tion of  the  latter  section  is,  in  my  opinion,  limited  to 
dwelling-houses.     Section  53  should  be  read  In  before 
section  35  of  the  special  Act.     At  first  I  thought  there 
might  be  a  doubt  as  to  the  meaning  of  the  phrase  "  in 
such  dwelling-house  or  place,"  but  it  seems  to  me  that 
the  word  "  place  "  may  fidrly  be  interpreted  as  referring 
to  and  corresponding  with  the  words  "  paxt  of  a  house  " 
occurring  in  the  same  section,  and  not  as  being  a  wider 
term  which  would  let   in  other  buildings.     I  think, 
therefore,  that  according  to  the  proper  meaning  of  that 
•eotiba  ita  appUoi^on  is  oonflned  to  a  dwelling-house. 


Is  this  warehouse  a  dwelling-house  f  I  think  that  ques- 
tion may  be  conveniently  decided  without  reference  to 
any  other  section.  Now  the  term  **  dwelling-house " 
means  "a  house  where  somebody  dwells.'*  Does  any- 
one dwell  here?  It  is  occupied  in  the  day-time 
purely  as  a  place  of  business,  and  for  storing  carpets 
day  and  night — ^it  is  oocupied  only  by  those  who  oome 
there  on  business.  If  anyone  takes  anything  to  eat  or 
drink  there  it  is  a  mere  accident.  I  see  nothing  what- 
ever to  bring  this  warehouse  within  the  meaning  of  the 
term  "  dwelling-house/'  The  plaintiffs  are,  no  doubt, 
entitled  to  use  the  water  for  domestic  purposes,  such  as 
washing,  Ac.  (which  do  not,  however,  inolode  the 
hydraulic  lift),  but  the  water  eannot  be  said  to  be  used 
for  domestic  purposes  in  a  dwelling-house  so  as  to  come 
within  section  35.  I  think  the  hydraulic  lift  dearly 
comes  within  the  words  "a  machine  or  apparatus"  in 
section  38. 

There  has  been  a  good  deal  of  comment  on  sections  39 
and  40,  but  it  seems  to  me  that  the  object  of  thcee 
sections  was  to  bring  in  and  enable  the  company  to  do 
ceitain  things  which  might  otherwise  have  been  ttUrd 
vires,    Goming  to  section  41,  I  have  felt  considerable 
difficulty  in  ascertaining  who  were  intended  to  be  in- 
cluded in  the  words  "  any  consukner  of  water,"  but  I 
think  the  reasonable  meaning  is  "any  person  lifiog 
within  the  company's  limits  and  requesting  to  be  sap- 
plied  with  water  for  purposes  other  than  domeetio  pur- 
poses."  If  the  water  is  not  required  for  domestie  purposes, 
for  which  the  charges  were  fixed  by  section  35,  the  oompany 
are  to  supply  such  a  person,  at  his  request,  by  meter.  Why 
should  I  reduce  that  f    I  find,  as  I  should  have  eiqpected 
to  find,  a  clause  enabling  the  company  to  make  special 
agreements  in  certain  oases  not  provided  for  in  the  pre- 
ceding clause  of  the  Act,  and  a  clause  in  virtue  of  which 
they  are  under  an  obligation,  if  requested,  to  supply 
water  by  meter  for  other  than  domestie  purposes;  I 
may  add  that  though  in  the  case  of  Metropolitan  Board  of 
Works  V.  New  Biver  Co.  on  appeal,  the  present  Master 
of  the  Bolls  expressed  an  opinion  adverse  to  mine,  be 
was  careful  to  keep  the  point  open  for  future  decision, 
as  it  W88  not  necessary  to  decide  it  for  the  purposes  of 
that  case.    Therefore,  while  feeling  great  diffidence  in 
differing  from  his  opinion,  I  think  I  ought  not  to  allow 
my  diffidence  to  prevent  me  from  forming  an  independ- 
ent judgment  in  the  present  case. 

The  conclusion  I  have  arrived  at  is  that  the  plaintifEs 
are  right  (except  as  to  the  injunction),  and  tiiat  they 
a^e  entitled  to  have  their  warehouse  supplied  with 
water  to  be  measured  by  meter,  and  charged  for  in  ac- 
cordance with  section  41  of  the  Act  of  1852,  both  for 
general  purposes  and  for  working  the  hydraulic  lift,  snd 
that  the  defendants  are,  therefore,  wrong.  There  will 
be  a  declaration  in  favour  of  the  plaintifb  as  claimed. 
The  defendants  will  have  to  pay  the  general  costs  of  the 
action,  but  may  set  off  the  sum  I  allowed  them  on  the 
claim  for  an  injunction. 

Solicitors  for  the  plaintiiEs,  HolUngiworih^  Tyermkon^ 
A  Andreufea. 

Solicitors  for  the  defendants,  Thompiot^  A  Debenhanu. 
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Hjsh  Coust. 


Papb  v.  Papb.— W1LLIAX8  V,  Raxsdalb. 


High  Ooubt. 


Q.  B,  BiT.  (Stephen  and  A.  L.  Smith,  JJ.)         Not.  1 6. 

Papb  v.  Papb.  (a.) 

Jbrnei  woman — "Dueriion  " — Jurisdiction  of  juatieei 
^Married  Women  {MairUenanee  in  0<ue  of  Detertion) 
Ad,  1886  (49  <&  50  Vid.  c.  52} — Separcction  under 
aynmtid^Non-payfMnt  of  alimony, 

A  men  rtfiucU  by  a  kuaiband  to  continue  the  payment 
0/  aUmomf  (0  a  wife  und/tr  a  aeparation  agreement  i$ 
Mt  wck  a  **  dteertion  ^*  of  the  wife  ae  to  give  tJie  justices 
junidjcttm  to  deal    with  the  case  under  the  Married 

WemeniMaiiaetianee  in  Case  of  Desertion)  Ad,  1886. 

OmtUoAhj  the  Jotticefl  of  Middlesboroagh  under 
42  £13  net  c  49.  8.33. 

^pntiei  in  this  case  were  hutbend  and  wife.     An 

agncaoBt  had  been   ezecntod  between  them  to  live 

MpMitB  hi  eontideratLon  of  a  certain  sum  to  tfe  paid  by 

thflMnad  to  the  wife  as  alimony.    The  hnaband  had 

dedmed  ta  eontlnae  the  payment  of  such  alimony  on 

tto  poimd  of  beiD^  diaeatiafied  with  his  wife's  mode  of 

iffiog.    The  wife  thereupon  summoned  the  husband  for 

"dewrtion'*  under  the  proTisionsof  49  &  50  Vict.  e.  52, 

sad  ^e  jostioes  held  that  she  was  deserted  and  that 

they  worn  entitled  to  enforce  the  payment  of  the  mousy 

n  s^iteed  upon.    The  husband  now  appealed  from  this 

Older. 

McClymont,  for  the    appellant.— "Desertion"   is   a 

tUTsiiig  of  tb«  wife  oat  of  the  houae  or  leaving  her.    It 

doei  not  eontist  merely  in  the  fact  of  her  being  destitute 

of  mesne.    11m  Ifairied  Women  Act,   1886,  creates  a 

newjttmdicAm,  but  it  doee  not  empower  the  justices  to 

Gtfotee  sn  agreement  which  the  High  Court  could  not 

en/oree.    An  agreement  to  separate,  such  as  this,  has 

aiesys  been  held  to  be  void  by  the  Probate  Oourt  as 

osotrary  to  public  policy  and  morality.    Only  iu  the 

caae  of  tue  adultery  or  cruelty  of  the  husband  amounting 

to  danger  to  life  or  safety  of  the  wife  has  the  wife  been 

hdd  jurtified  in  deserting  the  habitation.    The  courts 

hsie  aerer  sanctioned  a  mere   bargain  for  separation 

exa^  when  arranged  through  the  medium  of  trustees  : 

%▼.  Cookham  Union,  9  Q.  B.  D.  522,.31  W.  B.  Dig. 

141;  Tkonpean  t.   Thompson^  27  L.  .1.  P.  &  M.  65; 

WifWBW  f.  Fitzgerald,  17  W.  E.  264,  L.  K.  1  P.  &  D. 

M.  IsBesani  t.   Wood,  12  Oh.  D.  605,  27  W.  B.  Dig. 

^f  sqsitf  interrened   to    prevent  a    separation  deed 

tnm  beiqg  evaded   for  a  bye-end.    The  justices  could 

only  iad  "desertion  "  as  defined  under  the  poor  law  and 

by  the  dsdsions  o£  the  Probate  Division.    There  was  no 

^gal  deseitiaa  here,  as  the  husband  might  have  taken 

ttie  woman  bade  if  she  had  presented  herself. 


5o  one  appeared  for  the  respondent. 

SnpHiir,  J.— I  am  of  opinion  that  Mr.  MoClymont's 

vgsasent   is    well    founded,    but    I    prefer    to  avoid 

lag  into    the    wider    subjects    of    the    law    which 

^  has   laaaed    aueh    as    would    involve    a    lengthy 

Mioa,     partlj      because     I     believe     those     snb- 

^  nay  soon  be  before  a  higher  court  in  another 

*>K,hat  also  because  it  is  sufficient  here  to  say  that  we 

t^BD  ■*  deaertion  "  has  taken  place  in  this  case.     The 

''^BisB  of  the   circumstances  of  legal  desertion  has 

^^  laa^  laid  down— namely,  that  the  patties  must  be 

^*^tQ9«h»r  at  the  time  the  desertion  takes  place,  and 

a^  vhcB  they  have  come  to  any  voluntary  agreement  to 

Here  the  husband  and  wife  have  agreed  to 

,  and  then  the  husband,  for  reasons  good  or  bad, 

» to  pay  the  money  in  consideration  for  which  they 

W  so  sepacated.    That  is  not  desertion.    The  Married 

▼omea'a  Aat  of  1886  is  one  to  facilitate  the  rights  of 

■ch  woaea  who  have  been  deserted.    Those  rights 

(••}  l^oited  ^  Bmrou  L.  Hoilaitd,  Bsq.,  Barrister 
at-Lair« 


existed  before  the  Act  and  the  same  exist  now.  No  new 
rights  were  given  by  the  Act.  In  this  case  the  husband 
may  or  may  not  take  the  wife  back,  or  she  may  or  may 
not  obtain  parish  relief,  through  which  piooess  an  order 
for  bi«  contribution  to  her  maiutenanoe  could  be 
obtained.  ■  But  at  present  there  has  been  no  such  legal 
desertion  as  to  enable  the  justicses  to  deal  with  the  case, 
and  their  order  must  be  therefore  quashed. 

A.  L.  Smith,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Belfrage  A  Go,,  for  Bain^ 
bridge  &  Bamley,  Middlesborough. 


Q.  B.  Div.  (Stephen  and  Oharles,  J  J.)  Nov.  3. 

WtLLIAMS  v.   EA.HSBALE.    (a.) 

Blander^** Best  particulars  of  pereone  present*^ — Per- 
sons '*  to  whom  "  elandere  were  uttered. 

When  particulars  are  required  to  be  given  of  the 
namee  of  pereone  who  may  have  heard  the  defendant 
utter  certain  elandere  in  a  puUic  room,  an  order  that  the 
plaintiff  ia  to  deliver  *'  the  beat  particular  a  he  can  give  of 
the  peraona  present "  when  the  alandera  were  uttered  is 
correct,  and  will  not  he  varied  by  the  court. 

This  was  an  appeal  from  an  order  of  A.  L.  Smith,  J.,  in 
chambers,  directing  the  plaintiff  in  an  action  for  slander 
"  to  delifer  to  the  defendant  an  aooount  in  writing  of 
the  best  particulars  the  plaintiff  can  give  of  the  places 
where  and  the  persons  present  when  the  slanders  (the 
cause  of  action)  were  uttered." 

The  plaintiff,  in  his  notice  of  motion,  asked  that  the 
order  might  be  varied  by  striking  oat  the  words  "pre- 
sont  when"  and  inserting  in  their  place  the  words  *'  to 
whom." 

FiUan,  for  the  appellant. — ^The  slanders  were  uttered 
in  a  public  room  at  Cardiff,  and  it  is  not  possible  for  the 
plaintiff  to  name  the  whole  of  the  persons  who  were 
present. 

He  cited  Bade  v.  Jacoha,  26  W.  B.  159,  3  Ex.  D.  335 ; 
Bradbury  v.  Cooper,  32  W.  B.  32,  12  Q.  B.  D.  94;  and 
Wingard  v.  Cox,  20  &',  J.  341,  W.  N.,  1876,  p.  106. 

Lumley  Smith,  Q.C.,  for  the  respondent.— >0f  course 
the  defendant  does  not  expect  the  plsintiff  to  state  the 
names  of  all  the  persons  present,  but  he  ought  to  state 
the  names  to  the  best  of  his  ability.  This  requirement 
is  not  more  than  what  appears  to  have  been  asked  for 
and  granted  in  Roaelle  v.  Buchanan^  34  W.  B.  488,  16 
a  B.  D.  656. 

Stifbbx,  J. — ^I  see  no  reason  to  vary  the  order  of  my 
brother  Smith.  The  plaintiff  will  state  all  the  names 
that  he  can  of  persons  present  when  the  slanders  were 
uttered — that  is  to  say,  the  best  particulars  that  he  can. 

Oharlbs,  J.,  concurred. 

Appeal  diamiaaed,  with  coata. 

Solicitor  for  the  appellant,  0.  B,  Wooler,  for  Morgan 
A  Scott,  Cardiff. 

Solicitors  for  the  respondent,  Fields  Boacoe,  db  Co,,  for 
G.  E,  Hill,  Cardiff. 

(a.)  Beported  by  Sir  Shxrston  Bajub,  Barriater-at-Law. 
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High  Coust. 


Ybstbt  07  St.  Gilbs,  Oakbbbwill  v.  Q&bbnwiok  Board  or  Wobxs. 


High  Ooubt. 


Q.  B.  DiT.  (Mathew  and  Gate,  JJ.)  June  24. 

Ybstbt  of  Si.  Oiles,  Cahbbrwbll  r.   Oseenttich 
BoARB  OP  "Works,  (a.) 

MetropolU  Management  Ad,  1855  (18  <ife  19  Vici.  c,  120), 
BB.  105, 140 — MttropoltB  Afanagemmt  Ad,  1862  (25  dk 
26  Vid.  c.  102),  bb,  77,  S^^Street  in  more  t?ian  one 
pariBh  or  diBtrid— Order  placing  Buch  Btreet  under 
exduBtve  management  of  one  atdhority^ExpenBee  of 
paving  new  Btred, 

The  Mdropolitan  Board  of  Works  made  an  order 
under  Bedion  140  of  the  MdropoliB  Management  Ad, 
1855,  and  sedion  86  of  the  MdropoliB  Management  Ad, 
1862,  placing  a  new  Btreet,  being  partly  in  the  pariah  of 
the  plaintiff  vestry  and  partly  in  the  dietrid  of  the 
defendant  hoard,  under  the  exdueive  management  of  the 
plaintiff B,  and  providing  that  the  expeneeB  of  mainteU' 
ance  ehould  he  home  hy  the  two  authoritiee  equally. 

Held,  that  the  plaintiffs  were  not  entitled  to  recover 
from  the  defendants  one-half  of  the  easpenseB  incurred  in 
paving  the  Btreet  under  Bedion  105  of  the  Ad  of  1855. 

Speoial  caae. 

The  plaintiff  ? estrj  and  the  defendant  board  were  two 
of  the  anthoritieB  entitled  to  exercise  the  powers  given 
by  the  Metropolis  Management  Act,  1855,  and  the 
Amendment  Acts  of  1856,  1858,  and  1862,  and  subject 
to  the  proYiaions  of  those  Acts.  Canterburj-road,  which 
was  a  street  within  secUon  250  of  the  Act  of  1855  and 
section  112  of  the  Act  of  1862,  and  also  a  new  street 
within  the  last-mentioned  seotion,  was  sitnate  as  to  ono 
side  thereof  in  the  plaintiffs'  parish,  and  aa  to  the  other 
side  thereof  in  the  defendante'  district.  The  two 
authorities  being  desirous  of  paring  the  new  street 
under  section  105  of  the  Act  of  1855,  a  resolution  to 
that  effect  was,  by  arrangement,  passed  bj  each  of 
them  ;  and  the  plaintiffs  and  defendants  each  made  an 
e|Btimate  of  the  cost  of  paring  both  sides  of  the  street, 
and  made  an  apportionment  of  such  estimated  cost  upon 
the  bouses  and  land  abutting  on  the  street.  The  appor- 
tionments were  identical,  each  including  all  the  houses 
and  land  on  both  sides  of  the  street;  and  it  was 
arranged  that  each  of  the  authorities  should  endeavour 
to  obtain  payment  from  the  owners  of  the  houses  and 
land  in  its  own  jurisdiction.  It  was  hoped  by  this 
arrangement  to  get  over  a  difficulty  oaueed  by  the  de- 
cision in  Vestry  of  Mile  End  t.  Guardians  of  White* 
chapel  Union,  24  W.  B.  364,  1  Q.  B.  D.  680,  where  it 
was  held  that  the  cost  of  paring  a  new  street  must  be 
charged  on  the  frontagers  on  both  sides.  On  the  hear- 
ing of  a  summons  taken  cut  by  the  defendants  against 
one  of  the  owners,  the  magistrate  held  that  the  appor- 
tionment was  bad,  and  refused  to  enforce  it.  An  ap- 
plication was  then  made  by  the  plaintiffs  to  the  Metro- 
politan Board  of  Works,  who  made  an  order  under 
seotion  140  of  the  Act  of  1855  and  section  86  of  the 
Act  of  1862  to  the  following  effect— viz.  :— That 
Canterbury- road  should  thenceforth,  for  the  purpose  of 
sewerage,  drainage,  paving,  making  up,  lighting,  water- 
ing, cleansing,  repair,  and  maintenance,  be  under  the  ex- 
clusive meuiagement  of  the  Vestry  of  St.  Giles,  Camber- 
well,  and  that  the  costs  of  {inier  alia)  the  paying  of  the 
strett  should  be  borne  by  the  Vestry  of  St.  Giles, 
Oamberwell,  and  the  Board  of  Works  for  the  Greenwich 
District  respectively,  the  board  paying  to  the  vestry  one- 
half  of  such  costs  and  expenses.  The  plaintiffs  then 
required  the  defendants  to  pay  the  sum  of  £613.  being 
one-half  of  the  expenses  of  paving  and  making  up 
Canterbury-road.  The  defendants  disputing  their  lia- 
bility  the  plaintiffs  brought  this  action  to  recover  that 
sum. 

The  questions  for  the  opinion  of  the  court  were  :— ^ 

(a.)  Reported  by  F.  G.  RveKiBi  Bsq.,  Barrister- at « Law* 


1.  Whether  the  said  order  of  the  Metropolitan  Board 
was  valid. 

2.  Whether  the  sum  of  £613  was  then  payable  under 
the  facts  of  the  above  case  by  the  defendant  board  to  the 
plaintiff  vestry. 

A.  Charles,  Q.C.  {Prosser  with  him),  for  the 
defendants. 

Meadows  White,  Q.C.  {Austin  with  him),  for  the 
plaintiffs. 

Matthew,  J. — ^The  order  of  the  Metropolitan  Board  of 
Works,  rightly  interpreted,  purports  to  deal   with  the 
expenses  actually  payable  by  either  of  the  two  bodies. 
To  the  order,  so  interpreted,  there  is  no  objection.    As 
to  the  second  question,  it  is  manifest  that  what  the 
plaintiffs  are  seeking  to  recover  is  a  share  of  expenses 
with  which  the  defendants  are  not  chargeable.     Section 
105  empowers  the  vestry  or  district  board  to  charge  the 
frontagers  with  the  expenses  of  paving  a  new  street. 
Then  seotion  140  prorides  that  '*  it  shall  be  lawful  for 
the  Metropolitan  Board  of  Works,  where  it  appears  to 
them  that  any  street  or  line  of  street,  being  in  more 
than  one  parish  or  district,  should  be  placed  nnder  the 
exclusive  management  of  one  vestry  or  district  board  for 
the  purposes  of  paving,  lighting,  watering,  and  cleansing, 
or  any  of  them,  or  for  the  purposes  of   sewerage  or 
drainage,  or  for  all  the  purposes  of  this  Act,  to  order 
that  the  same  shall  be  under  the  management  of  such 
vestry  or  board  accordingly.'^     Applying  that  section  to 
the  case  of  a  new  street,  the  effect  of  it  is  to  substitote 
the  plaintiffs  for  the  defendants,  and  to  give  the  plaintiffs 
the  right  which  the  defendants  would  have  had  agsiost 
the  frontagers,  that  is,  the  right  of  recovering  from  them 
the  expenses.    The  section  and  the  order  nude  under  it 
do  not  throw  the  expense  on  the  defendants,  who  wotild 
have  no  right  to  clslm  an  indemnity  from  the  frontagers. 
If  the  defendants  were  to  seek  to  recover  such  expenses 
from  the  frontagers,  the  answer  would  be  that  the  order 
of  the  Metropolitan  Board  had  taken  away  the  jurisdie- 
tion  of  the  defendants.     The  answer  to  the  second 
question  must  be  in  favour  of  the  defendants. 

Oavb,  J.— 'The  effect  of  the  order  of  the  Metropolitan 
Board,  which  is  justified  by  section  140  of  the  Act  of 
1855,  and  section  86  of  the  Act  of  1862,  is  to  put  the 
whole  of  the  street  within  the  jurisdiction  of  the  plaintiff b. 
I  can  see  no  inconvenience  in  their  exercising  the  powers 
of  section  106  of  the  Act  of  1855  and  section  77  of  the 
Act    of    1862.     The   latter   section   provides  that  the 
expenses  of  paving  shall  be  reooverable  either  before  cv 
duiing  the  progress  or  after  the  completion  of  the  wo*  I  ; 
and  the  grievance  of  the  plaintiffs  apparentiy  is  that  tiiey 
cannot  get  the  money  after  the  completion  of  the  work 
without  having  in  the  first  place  to  advance  the  money 
themselves.    And  they  say  that  it  is  only  fair  that  they 
should  be  at  liberty  to  charge  the  defendants  in  the  first 
instance,  and  that  afterwards  repayment  could  be  got 
from  the  frontagers.     But  the  answer  to  that  ia   that 
there  is  no  section  in  the  Acts  which  enables  that  to  be 
done. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Marsden  A  Son. 

Solicitors  for  the  defendants,  Watson,  Sons,  A  Boom, 
for  J.  Spencer,  Greenwich. 
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Bbidpobt  EucTxoir  Pitition.— Hvathcotb  v.  Liybslbt. 


HlOK  Ck>UBT. 


a  fi-  DiT.  (MatlMw  and  Oftre,  77.)  Jaae  S3. 

Bbtdpobi  Elbctiok  PsirriojT. 
HoujffSBLL  V.  Sttttill.  (a.) 
EKtion  of  aldermen — Municipal  Corporatiom  Aet^  1882 
(i5<ft  46   Ftk:<.  c  50),  a.  60,  •u5Me<ton  3— <<ifayor 
^M  "--Viae  of  tU  ma^or. 

B$  ike  Mmmeipal  Oorporationt  Ad,  1882,  i.  60,  sub- 
mdtUm  3,  **  iiit  mttgoing  alderman,  although  maycf  elect, 
<MI  m(  folf."      An   outgoing  alderman,  having  been 
deded  magor,  and  having  teJeen  the  dedaralion,  voted 
in  ike  ekettm  of  aldermen  for  a  borough, 
Bdd,  Hat  the  vote  toae  invalid. 
Spedil  eue  Qodar  tb«  Hanioipal   Corporatioos  Act, 
1883,i.»,tab-89otion7. 

Ob  5oieaber  9,   1886,  the  quarterly  maetiag  of  the 
oonadl  af  the  boioogh  of  Bridport  was  held  for  the 
of   major   and    aldermen    for    the 


At  election  of  major  waa  the  flnt  bnloosae  trans- 
total  et  the  OMeting.  Obarlss  Edmunds  was  elected 
■9vr,  and  ftheroapon  made  and  sabeetibed  a  declare- 
tim  as  in  the  6tli  aohedolo  to  the  Manicipal  Corporations 
Act,  186S.  Imasadiately  after  the  election  and  the 
BsldDg  and  eubseribiag  the  deoUration,  the  oouncil 
pineeeJad  to  the  election  of  aldermen. 

The  ontrgaing  aldermen  at  snch  laat-mentfoned  elee- 
tioa,  anbletft  to  tte  qneation  as  to  whether  Charles 
Edmiiida,  bj  his  dbetlon  to  the  offiee  of  major,  and  bj 
his  mak^  aad  flnbeerlbiag  the  said  declaration,  had 
eeased  to  he  aa  outgoing  alderman  within  the  meaning 
cf  asBliBa  d0,  anb-oeotion  8,  of  the  Act,  were  John 
FiefaBdSattffl,  Jamea  Beaah,  and  Chariee  Ednuinds. 
dciles  WmiiiMie  pvaalded  as  ahairman  at  the  aaid 

The  leapondenta  Snttill,  Beach,  and  Knight,  and^ 
Naaka,  Whettiam,  and  Biddleeombe,  were  dnlj 
i  eandidates. 
The  election  waa  held  bj  the  aldermen  and  eonndllors 
mtltlcd  to  Tote  deliToring  toting  papers  to  the  chair- 
■an,  aid  bj  the  ohairman  pladag  amongst  the  fotlng- 
papen  a  votiag  paper  containing  hia  own  vote. 

The  ehainnan  prodooed  and  read  the  roting  papers, 

when  11  waa  fonnd  that  eleven  votes  purported  to  have 

bean  picn  for  oaoh  of  the  respondents  Snttill,  Beach, 

aad  Suflit,  and  ten  votes  each  for  Nanks,  Whetham, 

aad    Biddlscombe.      Thereupon,    without  giving    anj 

/ar^er  or  eaating   vote,    the  chairman    declared   the 

nqwDdata  Snttill,  Beach,  and  Knight  duly   elected. 

One  of  the  Toting  papers  counted  bj  the  chairman  as 

bein^  a  good  Tote  for  each  of  the  respondents  Suttill, 

Ifeachy  and  Knight,  was  the  voting  paper  signed  by  the 

laxnnAn  aa  previonalj  mentioned. 

It  the  ebatamn'a  vote  was  not  the  vote  of  a  person 

^tztlad  to  vote  at  the  election,  then  the  lawful  votes 

wonld  haTe  been  ten  each  for  the  respondents,  and  ten 

eaefa  for  Nanks,  Whetham,  and  Biddlecombe,  in  which 

le    the  chairman  would   have  had  the    CMting  vote 

der    aection    60,    sub-section   6,   of    the    Municipal 

Corporations  Aot,  1882.    The  question  for   the  opinion 

of  tbe  oonrt  was  whether,  under  the  circumstances,  the 

reapondenta  were  dulj  elected  bj  a  majoritj  o(  lawful 

votee. 

A..  Oheurlee,  Q.O.  (Maitimon  with  him),  for  the  peti- 
tumeta,  referred  to  45  &  46  Vict.  o.  50,  s.  60 ;  to  the 
fcnnar  Act  7  Will.  4  ft  1  Vict,  c  78,  s.  14  ;  and  cited 
iZry.  ▼.  Btanleg,  11  Ad.  &  E.  882. 

Sir  O,  BueeeU,  Q.G.  {Lewie  Coward  with  him),  for  the 
re^oftdenti.— <'  Major  elect ''  is  used  In  contradistino- 
tioB  to  **  mayor  qualified."  The  new  Munioipel  Cor- 
pontiona  Aet  (4ft  k  46  Vict.  c.  60)  diifera  from  the 
aariier^Be  <^  k  6  WW.  4,  e.  76).    The  last-mentioned 


M  Reported  by  Sir  Bbbbsvoit  ^abbb,  Barrister>at«Iiaw. 


Act  provided  (section  25)  that  aldermen  going  out  of 
office  should  not  be  entitled  to  vote  In  the  election  of  a 
new  alderman.  That  Act  was  followed  by  T  Will.  4  ft  1 
Vict.  c.  T8,  which  (section  14)  gave  a  casting  vote  to  the 
mayor.  The  new  Manicipal  Corporations  Aet  enacts 
(section  60)  that  an  outgofaig  alderman,  althongh  mayor 
eleot,  shall  not  vote.  In  the  case  now  stated  we  find 
that  "Charles  Edmunds  waa  elected  mayor,  and  therenpon 
made  and  aubaoribed  a  declaration."  A  "  mayor  eleot " 
is  not  "qualified"  until  he  has  made  the  declaration 
required  by  the  last-mentioned  Aet.  Edmunds  sub- 
scribed to  this  declaration  and  became  oiayor.  In  Beg, 
V.  Stanleg  the  mayor  was  elected  and  qualified,  but  the 
statute  was  then  confined  to  outgoing  aldermen. 

A,  Charlet,  Q-C.^  In  reply. — Edmunds  was  not  the 
less  an  oatgoiog  alderman  by  being  mayor. 

Mathbw,  J. — The  election  was  clearly  invalid,  and  I 
come  to  this  conclusion  on  the  plain  language  o(  tho 
Act.  45  &  46  Vict.  o.  50  provides  (section  60,  sub- 
section 2)  that  the  election  of  aldermen  shall  be  held 
*'  immediately  after  the  election  of  the  mayor,"  and  (sub- 
section 3)  that  *'  an  outgoing  alderman,  although  mayor 
elect,  shall  not  vote."  Who  is  the  **  mayor  elect "  ?  It 
must  be  the  person  referred  to  in  the  preceding  clause- 
that  is  to  say,  the  perion  who  had  immediately  before 
been  elected  major.  It  has  been  argued  that  on  the 
particular  facts  of  the  case,  what  Edmunds  did  was 
merely  in  anticipation  of  what  he  would  have  done 
afterwards,  and  that  it  is  not  worth  while  to  complain  of 
what  he  did,  as  he  might  have  given  a  oaeting  vote.  But 
the  doctrine  of  equivalents  must  not  be  introdnoed  into 
the  constrnction  of  Acts  of  Parliament.  For  instanoe, 
by  sab-aeotion  4,  *'  Every  person  entitled  to  vote  .  .  . 
may  vote  •  •  .  by  signing  and  personally  delivering 
a  voting  paper."  It  might  be  argued  that  it  sufftoed, 
for  the  purposes  of  that  provision,  to  have  a  paper,  not 
signed,  but  approved  of,  or  even  an  announcement  of 
the  name  of  the  person  for  whom  the  elector  voted,  but 
it  would  not  he  in  compliance  with  the  Act,  and  the  Act 
must  be  strictly  followed.  Here  the  Act  has  not  been 
complied  with;  the  election  is  void  and  must  be  set 
aside. 

Cayb,  J. — I  am  of  the  same  opinion.  Mr.  Edmunds 
unfortunately  took  upon  himself  to  do  what  the  Act  very 
plainly  said  he  must  not  do— viz.,  vote.  The  election  is 
therefore  void. 

Judgment  for  thepetitionen. 

Solicitors  for  the  petitioners,  Nicholeon  A  Oraham, 

Solicitors  for  the  respondents,  Meredith  &  Co, 


Q.  B.  Div.  (Day  and  Wills,  JJ.)  June  16. 

KSATHCOTB  V.   LiVESLBr.    («.) 

Bankruptcy'^ Execution — Interpleader-^Olaim  of  tru3' 
tee  in  bankruptcy  ai  against  execution  creditor-^ 
Bankruptcy  Aet,  1883  (46  db  47  Vict,  c.  52),  e,  45, 
eub'tectione  1  arid  2 ;  a,  46,  eub^aection  2. 

On  an  application  for  trial  of  an  interpleader  issue 
respecting  goods  taken  in  execution  under  a  judgment  for 
a  sum  not  exceeding  £20,  an  order  was  made  directing 
that,  in  t?ie  event  of  the  non»oompliance  of  the  claimant 
with  certain  provisions,  the  goods  should  be  sold  by  the 
sheriff  and  the  proceeds  paid  into  court  pending  the 
result  of  the  trial*  The  claimant  made  dtfauH,  and  the 
goods  were  accordingly  sold  and  the  proceeds  paid  into 
court.  Notice  of  a  bankruptcy  petition  having  been 
presented  against  the  debtor  was  served  on  the  sheriff 
wUhin  fourteen  days  of  the  sale,  and  t?ie  debtor  was 
adjudged  bankrupt  on  that  petition, 

(aO  Reported  by  G.  K«  PabiTi  Esq.,  Barrister- at-LaW4 
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High  Goubt. 


HSATHCOTB  V.  LlTSSLET — ^Ez  PABTB  BuBKB. 


High  Court. 


Held^  thixt^  under  sediom  45  and  46  of  the  Bankruptcy 
Adf  1883,  the  tf;uitee  in  bankruptcy  was  entiUed,  a$ 
against  the  eooecutwn  creditor,  to  the  money  in  court, 

OUlm  by  official  receiver  as  trostee  under  the  Bank-' 
mptoy  Act,  1883,  se.  45  and  46. 

The  Sheriff  of  Derbjsblre  eeized,  on  March  6,  certain 
goods  nnder  an  execution  issued  on  a  judgment  obtained 
by  the  plaiutiff  against  the  defendant.  The  goods 
having  been  claimed  by  a  third  person,  an  interpleader 
order  was  made  on  March  16  directing  that,  unless  the 
claimant  should  pay  into  court  the  sum  of  £120  or 
give  security  within  ten  days,  the  goods  should  be  sold 
and  the  proceeds  of  the  sale  paid  into  court,  pending  the 
result  of  the  interpleader  issue.  The  claimant  withdrew, 
the  goods  were  sold  on  March  28,  and  on  March  30  a 
receiving  order  was  made  against  the  defendant,  notice 
of  which  was  served  on  the  sheriff  on  April  1  by  the 
official  receiver.  On  April  5  the  defendant  was  adju- 
dicated bankrupt,  and  the  sheriff  paid  £113  Is.  3d.,  the 
proceeds  of  the  sale,  less  expenses,  ioto  court.  The 
plaintiff  took  out  a  summons  in  chambers  for  the  pay- 
ment to  him  of  this  sum,  whereupon  Pollock,  B.,  referred 
the  matter  to  the  court. 

Muir  Mackenzie,  for  the  trustee  in  bankruptcy.— The 
trustee  is  entitled,  as  againtt  the  execution  creditor,  to 
the  proceeds  of  the  sale  under  the  Bankruptcy  Aol^.  188^, 
s.  46,  sub-section  2,  and  section  45,  sub-section  1 ; 
O'Brien  v.  Brodie,  14  W.  B.  840,  L.  E.  I  Ex.  302. 

Smyly,  for  the  execution  creditor. — ^The  money  being 
the  proceeds  of  the  interpleader  issue^  and  not  of  the 
execution,  the  execution  creditor  is  not  seeking  "to 
retain  the  benefit  of  th^  execution,"  and  these  sections 
do  not  apply. 

Day,  J. — I  think  the  trustee  is  entitled  to  have  the 
money  paid  over  to  him.  Although  the  Interpleader 
Acts  protect  the  sheriff,  they  do  not  alter  the  capacity  iu 
which  he  holds  the  proceeds  of  the  sale  of  goods  taken 
in  execution.  The  sale  was  by  the  sheriff  in  his  capacity 
of  sheriff  under  the  writ  otfi,/a.,  not  under  some  trust 
or  duty  imposed  by  the  Interpleader  Acts.  Such  sale, 
taken  in  connection  with  the  previous  seizure,  constituted 
a  seisure  and  saler  and  a  completed  execution  within  the 
meaning  of  section  45,  sub-sections  1  and  2.  But,  the 
judgment  debt  being  for  more  than  £20,  the  sheriff  was 
bound  under  section  46,  sub-section  2,  to  retain  the 
proceeds  for  fourteen  days,  and  during  this  period  the 
trustee  duly  intervened  and  gave  the  sheriff  notice  of 
the  bankruptcy  petition,  and  so  entitled  himself  under 
section  46,  sub-section  2,  as  sgainst  the  execution  creditor 
to  the  proceeds  as  part  of  the  bankrupt's  estate.  It  is 
immateiial  that  the  sheriff  in  fact  paid  the  money  into 
court  under  the  interpleader  ordf  r  before  the  expiration 
of  the  fourteen  days. 

Wills,  J. — I  am  of  the  same  opinion.  The  sale  eithc^r 
was  or  was  not  under  the  execution.  If  it  was  under  the 
execution,  the  trustee,  having  intervened  within  fourteen 
days,  is  clearly  entitled  to  the  proceeds  under  section  46, 
sub-section  2.  If  the  sale  was  not  under  the  execution, 
the  execution  has  not  been  completed  bj  sale  as  well  as 
seizure,  and  the  title  of  the  trustee  is  equally  clear  under 
section  45,  sub-sectionB  1  and  2.  The  argument  that 
the  execulioii  creditor  would  not  be  "  retaining  the 
benefit  of  the  execution,"  if  he  were  paid  this  money, 
is  of  unintelligible  subtlety.  It  has  been  clearly  thown 
that  the  trustee  is  entitled  to  the  money  either  under 
section  46,  sub-section  2,  or  under  section  45,  sub- sec- 
tions 1  and  2. 

Order  for  payment  to  the  truetee  of  the  turn  daimed. 

Solicitor  for  the  trustee,  Solicitor  to  the  Board  of 
Trade. 

Solidtors  for  the  plaintiff,  Brownlow  A  ffowCf  for 
AvtMi  A  Aimworthf  Stookpottk 


IN  BANXRTJPTCT. 


Q.  B.  Div.  (Gave  and  I 
A.  L.  Smith,  JJ.)     t 


Nov.  22. 


JKr  parte  BimmB. 
In  re  Bukdstt.  (a.) 

Bill  of  eoLe-'Auignment  of  property  cither  than  pereonal 
chattels — Form — Extent  of  invalidity — BtUi  of  8ale 
Ad,  1878  (41  A  42  Vid,  c.  31),  ss.  4,  S-^BUle  of  SaU 
Ad,  1882  (45  A  46  Vid.  c.  43),  s.  9. 

When  a  bill  of  sale  which  is  not  made  in  accordance 
with  the  statutory  form  indudes  property  other 
than  ehaitels  personal,  such  bill  of  sale  is  void  to  aU 
intents  and  purposes,  and  not  merely  as  regards  the 
personal  chaUds  comprised  in  it. 

Appeal  from  an  order  of  his  Honour  Judge  Powell  in 
the  County  Court  at  Graenwloh  declaring  a  bill  of  sale 
void. 

The  case  raised  the  question  whether,  when  a  bill  of 
sale  includes  property  not  personal  chattels,  a  deviation 
from  the  statutory  form  invalidates  the  instrument  so 
far  only  as  regards  the  chattels  personal  comprised  in  it, 
or  whether  it  is  invalidated  in  toto. 

The  bill  of  sale  in  question  was  given  by  the  debtor, 
Burdett,  who  carried  on  the  business  of  a  printer,  to  a 
firm  of  wholesale  stationers  in  the  City,  and  witnessed 
that,  in  consideration  of  the  sum  of  £200,  the  grantor 
assigned  to  the  grantee  **tbe  several  chattels  and  things 
specifically  described  in  the  schedule." 

There  was  included  in  the  schedule  to  the  bill,  amongst 
other  property,  an  Otto  (He  Engine  and  sbaftiog,  whiob, 
it  was  contended,  did  not  fall  within  the  definition  of 
personal  chattels  for  the  purposes  of  the  Bills  of  Sale 
Acts. 

The  county  court  judge  set  aside  the  bill  of  sale  in 
toto,  it  not  being  made  in  accordance  with  the  form  in 
the  schedule  to  the  BUls  of  Sale  Act,  1882  ;  and  the 
grantee  now  appealed  from  that  decision. 

Robson,  for  the  bill  of  sale  holder. — ^Tbe  bill  of  sale 
was  not  in  accordance  with  the  statutory  form,  and  is 
void  as  to  the  personal  chattels  comprised  in  it ;  but  the 
question  is  whether  the  property  other  than  perional 
chattels  included  in  it  is  not  good  security.  The  case  of 
In  re  0*Dwyer,  19  L.  B.  Ir.  19,  is  a  direct  authority  ;  and 
in  that  case  Davies  v.  Bees,  34  W.  R.  573,  17  Q.  B.  D. 
408,  iu  the  Court  of  Appeal,  was  distingnished.  Here 
the  question  is  not  whether  the  covenant  for  the  payment 
of  the  principal  and  interest  could  be  sued  on.  A  bill  of 
sale  is  a  complex  document,  and  this  deed  is  onl  j  void 
qua  bill  of  ssle. 

B.  T.  Reid,  Q.O.,  and  Herbert  Reed,  for  the  trostee, 
were  not  called  upon. 

Cavi,  J. — The  point  which  we  have  to  decide  la  really 
what  is  the  meaning  of  section  9  of  the  Bills  of  Sale 
Act,  1882,  which  says  that  **  a  bill  of  sale  made  or  given 
by  way  of  security  for  the  payment  of  money  by  the 
grantor  thereof  shall  be  void  uuless  made  in  acoordanoe 
^ith  the  form  in  the  schedule  to  this  Act  annexed." 
Now  here  we  have  a  bill  of  sale  not  in  accordance  with 
the  form.  We  have  a  decision  of  the  Court  of  Appeal 
by  wbioti  we  are  bonnd,  and  in  that  case  the  Court  of 
Appeal  in  effect  said  that  section  9,  in  avoiding  a  bill  of 
sale  which  is  not  made  in  accordance  with  the  form  in 
the  schedule,  atoids  it  in  toto-^not  merely  as  regards 
the  personal  chattels  comprised  in  it — so  that  a  covenant 
contained  in  it  for  the  payment  by  the  grantee  of  the 
principal  and  interest  secured  is  rendered  void  as  against 
him.     What  was  meant  was  that  the  bill  of  sale  ia  void 

(cu)  Beported  by  C.  F.  Mobxill,  Esq.,  Barrister*nt« 
Lam 
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to  in  intenta  and  purposes,  and  not  as  to  the  personal 

flkittsU  oolj.     Then  we  have  a  decision  of  Boyd,  J.,  in 

tki  Irish  oonrts,  by  which  we  are  not  bound,  but  which 

IB  treat  with  all  respect,  and  he  in  effect  says  that  such 

tbQl  is  not  void  to  all  intenta  and  purposes,  but  only  as 

totbs  chattels  personal.    In  my  opinion  that  is  entirely 

gfipQEed  to  the  decision  of  the  Court  of  Appeal,  and  I 

enmot  dislingoiab  between  them.     The  learned  judge, 

ia  h\s  judgment,  professes  to  do  so.  but  I  must  lay, 

vith  all  respect,  that  to  me  he  seems  not  so  much  to 

Iksfe  disUsguished  Daviea  v.  Ree$  in  the  Court  of  Appeal 

as  to  have  diaregaided  it. 

A.  L.  SxiTH,  J.— I  am  of  the  same  opinion.  The  bill 
o(  nle  hen  is  one  in  which  the  grantor  in  effect  says  to 
the  gimtee,  in  consideration  of  the  sum  advanced  I 
astigii dnttels  A*  and  engines  B.  and  covenant  to  repay. 
Ith  tQ  (me  bargain.  It  is  admitted  that,  as  to  chattelti 
A,  t&8  bill  of  sale  is  bad  ;  bat  it  is  said  that,  although 
ths£  is  w,  the  assignment  of  engines  B.  ie  an  independ- 
ent antiact,  and  can  be  aevered.  I  cannot  see  that. 
ThesMignment  is  of  the  chattels  and  the  engines,  and, 
after  the  dedston  in  the  Court  of  Appeal,  the  bill  of 
nle  is  clearly  void  to  all  intents  and  purposes. 

Appeal  dhmiued^  wUh  coaU.    Leave  to  appeal  given, 

Sotidtor  tor  the  bill  of  sale  holder,  Burney. 

Mkitoiaiorthetrosteey  Thoonaon  A  Ward, 


VttbB  CounctL 

Dee.  2,  11,  1886. 
BiKHET  V.   MUTBIE.    (a.) 

(Ofl  appeal  from  the  Supreme  Court  of  British 
Honduras.) 

Pvkmhip -^Winding  up  —  Accretion  of  profits  to 
capital  of  partners — Surplus  assets — Distribution^^ 
LitfL 

Mun  ireaied  their  respective  shares  of  the  profits 
dedamioresUmaiedineach  year  as  accretions  to  their 
respedhee^taU. 

^  JSfdd,  Oat,  in  the  year  in  which  the  dissolution  of  the 
firm  ceatrred^  profits  could  not  he  so  treated.  The 
ewrpivs  assds  must  he  distributed^  first,  in  paying  to 
eaeA  partner  his  claims  in  respect  of  capital ;  the  residue 
er  defideney  to  he  divisible  in  the  proportions  of  the 
rtspeeUwe  iiteretis  of  the  partners ;  the  distribution  of 
mplus  assets  to  he  subject  to  the  lien  of  any  partner  on 
t&e  ealtre  assOs  to  saUsfy  a  deficiency. 

Appeal  from  the  Supreme  Court  of  Honduras  in  re- 
pid  to  three  orders  of  the  6th  of  June  and  the  lit  and 
^  of  July,  1885,  respectively. 
IWse  were  made  on  farther  directions  in  a  suit 
^"■llJil  by  the  appellant  for  a  partnership  account  and 
to^M  ap  certain  afEairs  of  the  partnership. 

^lartnenhip  consisted  of  a  firm  of  William  Guild 
^  C(^  Btf chants  in  Belize,  in  which,  for  some  years 
jviff  to  1879,  the  appellant  carried  on  business  as  sole 
JW^Bfir.  A  share  to  the  extent  of  one -fourth  in  the 
•fcofs  baiiaess  was  latterly  owned  by  the  respondent 
Ifntrie.  The  other  respondent,  Currie,  was  originally  a 
bookx^esper  on  a  fixed  salary;  but  in  1879  he  was  ad- 
■ittsd  a  partner  in  the  same  firm,  in  which,  at  that  date, 
the  partners  were  interested  in  the  following  proportions 
~fhe  appeflast  forty  per   cent. ;  the  respondent  Mutrie 

(*«)  fieported  by  J.  M,  Colltbb,  Esq.,  Barriater-at-Law. 


thirty-five  per  cent. ;  the  respondent  Currie  twenty -five 
per  cent. 

This  partnership  was  to  come  to  an  end  on  the  31st  of 
January,  1884.  The  partnership  asaets  consisted  of  the 
stock  in  trade,  and  book-debta  of  the  last  partuership. 
The  Chief  Justice  said  :  **  The  former  was  taken  at  a 
valuation,  and  the  debts,  less  an  amount  carried  to 
suspense  account,  were  accepted  as  capital.  I  would 
merely  remark  that  there  is  an  unhappy  confiict  of 
evidence  as  to  this  suspense  account,  but  that  part  of  the 
case  is  not  now  before  me.'* 

The  suit  was  instituted  to  wind  up  the  partuership  and 
take  accounts  on  the  9th  of  Aprils  1885.  The  account 
showed  considerable  assets  iu  hand  and  in  course  of 
realization. 

The  point  to  be  decided  was  the  principle  upon  which 
these  assets  should  be  distributed,  and  what  inquiries 
should  be  made  finally  to  settle  all  questions  and 
accounts  between  the  parties. 

These  accounts  showed  that  nearly  the  entire  original 
capital  was  contributed  by  the  appellant.  Contributions 
were  added  by  Currie  from  his  savings  as  a  bookckeeper, 
and  by  Mutrie  to  a  smaller  amoant. 

On  the  3lst  of  January,  1884,  the  respective  credit 
balances  were  as  follows  : — 

Binney  .  .  •  214,815dols. 
Carrie  .  .  •  60,762dols. 
Mutrie         •        .        .       58,422dol8. 

These  balances  were  arrived  at  (1)  by  crediting  the 
appellant  with  2,500dola.  as  rent  of  the  partnership 
premises  ;  (2)  by  crediting  the  partners,  in  the  agreed 
propoitioDs,  with  the  estimated  profits,  amounting 
altogether  to  225,000dol8. ;  (3)  by  allowing  incerest  at 
five  per  cent,  to  each  of  the  partners  on  their  creclit 
balances  annually. 

The  Chief  Justice  on  the  1st  of  Jtine,  1885,  said  :— 
"  The  liabilities  of  the  firm  have  either  been  met  or  are 
iu  course  of  liquidation.  After  making  due  provision 
for  these  liabilities  there  remained  a  surplus,  and  it  is 
with  respect  to  the  application  of  this  surplus  that  the 
parties  to  this  suit  are  at  issue.  The  plaintiff  asks  for  a 
direction  that  it  may  be  applied  in  payment  of  the 
original  capital  contributed  by  each  of  the  partaerd, 
together  with  interest  at  five  per  cent.  The  defendants, 
on  the  other  hand,  seek  a  direction  that  the  surplus  may 
be  divided  rateably  between  the  partners  according  to 
the  amoant  of  the  respective  capitals  of  the  partners  at 
the  date  of  the  dissolution  of  the  said  partnership." 
The  Chief  Justice  made  his  direction  according  to  the 
prayer  of  the  defendants,  and  observed  that  if  they  had 
asked  that  their  shares  of  profits,  so  far  as  they  had  been 
left  in  the  business,  should  be  treated  as  capital  ad- 
vanced by  them,  and  as  such  entitled  to  rank  in  priority 
next  after  debts  to  third  persons,  he  was  not  certain  that 
they  might  not  have  done  so  successfully. 

The  order  actually  made  directed  that  the  surplus 
asaets  ought  to  be  divided  rateably  between  the  partners, 
according  to  the  amount  of  the  respective  capitals  stand- 
ing  to  the  respective  credits  of  the  partners  at  the  date 
of  the  dissolution. 

Macnaghten,  Q.O,,  and  Cowdl^  for  the  appelLint. 

Big^t  Q*0,t  and  CuUer,  for  the  respondents 

Macnaghten,  Q»G,,  replied. 

Our,  adv,  vidt, 

Deo,  11. — The  Judgment  of  their  lordships  (Lord 
HoBRouBB,  Lord  Hebschbll,  and  Sir  Babnss  Pbagook) 
was  delivered  by 

Lord  HoBKOusB.— Of  the  three  orders  appealed  against, 
the  only  important  one  is  that  of  the  1st  of  June,  1885. 
It  ie,  in  fact,  the  only  order  in  the  case  which  decides 
anything  between  the  parties,  for  the  first  order  only 
directs  generally  that  the  accounts  are  to  be  taken.  Toe 
order  of  tbe  let  of   June  lays  down  a  principle   of 
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division  of  the  assets  calculated  to  affect  the  rights  of 
the  parties  materially. 

The  court  declares  that  the  surplus  assets  remaining 
after  payment  of  all  partnership  debts  and  liabilities 
ought  to  be  divided  rateably  betv^een  the  partners, 
according  to  the  amount  of  the  respective  capitals 
standing  to  their  respective  credits  at  the  data  of  the 
dissolution,  that  is,  on  the  3l8t  of  January,  *I884. 

Their  lordships  take  it  to  be  clear  that  the  claims  of 
each  individual  partner  against  the  partnership  are  not 
partnership  liabilities  within  the  meaning  of  the  order. 
The  order,  therefore,  directs  exactly  the  same  distribution 
of  the  assets  among  the  psrtners,  whether  the  accounts 
show  a  profit,  a  loss  of  capital,  or  an  exact  balance.  But 
as  by  the  partnership  articles  profits  and  losses  are  not 
to  be  shared  in  the  ratio  of  the  respective  capitals,  it  is 
obvious  that  the  distribution  directed  by  the  order  can- 
not be  according  to  the  contract,  except  in  the  very 
improbable  contingency  of  an  exact  balance. 

The  partnership  commenced  on  the  1st  of  February, 
1879,  and  expired  on  the  31st  of  January,  1884.  It  was 
formed  for  the  purpose  of  carrying  on  the  basiness  pre- 
viously carried  on  by  Binney  and  Ma  trie,  and  with  the 
capital  employed  in  that  business,  but  admitting  Currie 
as  a  partner,  and  adding  to  the  capital  a  debt  due  to  him 
by  the  old  firm.  The  second  of  the  partnership  articles 
providea  that  the  business  (by  which  the  parties  evidently 
mean  profit  and  loss)  shall  be  divided  into  100  parts,  of 
which  Binney  shall  have  40,  Mutrie  35,  and  Currie  25. 
By  the  eighth  ai:d  ninth  articles  Mutrie  and  Currie  agree 
to  allow  their  shares  of  profits,  after  drawing  sums  of 
which  the  maximum  is  fixed,  to  accumulate  for  their 
benefit.  And  by  the  tenth  article  interest  at  the  rate  of 
five  per  cent,  per  annum  is  to  be  allowed  on  the  amount 
of  the  credit  of  each  partner  from  the  1st  day  of 
February  in  each  year. 

The  amount  of  capital  thus  brought  in  by  Currie  was 
an  ascertained  sum,  but  the  capital  provided  by  the 
others,  depending  as  it  did  upon  the  outstanding  credits 
of  the  old  firm,  could  only  be  the  subject  of  estimate.  It 
was  BO  entered  in  the  books,  and  the  original  estimates 
were  altered  on  account  of  bad  debts.  It  appears  to  be 
still  the  subject  of  dispute  whether  the  altered  amount 
entered  in  the  books  was  so  entered  by  agreement  with 
Binney,  and  their  lordships  do  not  propose  to  do  any- 
thing to  disturb  a  settled  account  if  there  is  any. 
But  so  far  as  appears  on  the  face  of  the  accounts 
in  this  record,  they  are  founded  on  entries  of  capital 
which  are  estimates  only,  and  also  on  declared  profits 
which  are  estimates  only,  and  it  is  open  to  all  parUes  to 
have  them  accurately  taken  in  this  suit.  It  is  clear, 
however,  that  of  the  existing  capital  in  February,  1881, 
a  very  large  portion  was  attributable  to  Binney,  a  small 
one  to  Currie,  and  a  still  smaller  one  to  Mutrie,  if,  in- 
deed, his  portion  was  not  to  be  represented  by  a  minus 
quantity. 

The  accounts  kept  by  Mutrie  and  Currie,  the  manag- 
ing partners,  appear  to  follow  accurately  oaough  the 
principle  of  the  partnership  articles.  They  credit  to 
each  partner  on  every  31st  of  January  down  to  the  year 
1883  hia  share  of  the  declared  or  estimated  profits,  and 
the  interest  on  the  capital  standing  to  his  credit  on  the 
preceding  1st  of  February.  The  sum  so  accumulated 
was  treated  as  the  capital  of  each  partner  for  the 
ensuing  year,  and  this  their  lordships  think  was  a 
mode  of  dealing  which,  if  not  compelled  by  the 
partnership  articles,  cannot  at  any  rate  be  called 
in  question  now.  As  the  ontgolngs  were  every  year 
much  less  than  the  declared  profits  the  capital  of  each 
was  thus  largely  increased.  The  amount  of  the  capital 
which  each  could  claim  to  be  paid  oat  of  the  partnership 
rands  on  the  8 1st  of  Jannary,  1884,  would  be  the  amoiint 
properly  credited  to  him  on  Ist  of  February,  1883,  with 
\he  year's  interest  added.  The  profits  of  that  year  never 
were  or  could  have  been  made  an  accretion  to  the  capital. 


because  when  the  1st  of  February  came  the  partnership 
had  ceased  t  >  exist,  though  in  the  accounts  they  have 
been  added  up  together. 

Their  lordships  understand  that  all  claims  of  persons 
external  to  the  partnership  have  been  satisfied.  That 
being  so,  it  is  clear  that  the  surplus  assets  should  be 
first  applied  in  paying  to  each  partner  his  claims  in 
respect  of  capital.  The  residue  will  be  profits,  and  will 
be  divisible  as  such.  If  the  assets  will  not  satisfy  the  sums 
found  due  for  capital,  there  is  a  loss  which  must  be  borne 
or  made  good  by  the  partners  in  the  proportions  of 
forty,  thirty-five,  and  twenty-five.  And  the  possibility 
of  such  a  loss  may  make  it  necessary  to  keep  under  the 
control  of  the  court  a  sufficient  amount  of  the  assets  to 
secure  Binney,  who  has  a  much  larger  claim  than  the 
others,  the  benefit  of  his  lien  on  the  assets  for  con- 
tribution. Perhaps  the  strict  course  would  be  lo  apply 
for  a  receiver,  but  it  may  be  that  the  parties  could  agree 
on  some  mode  of  proceeding  more  convenient  to  all. 

Their  lordships  see  no  reason  for  reversing  or  varying 
the  order  of  the  1st  of  July,  which  dismissed  Binney 's 
petition  for  payment  of  money  out  of  court,  or  that  of 
Che  28th  of  July,  which  directed  issues  of  the  trial  of 
certain  questions  of  fact.  Bat  they  ought  now  to 
indicate  the  order  which,  in  their  opinion,  the  ooart 
should  have  made  on  the  1st  of  June  in  lieu  of  the 
order  actually  made.     It  should  run  as  follows : — 

(a.)  Ascertain  what  amounts  ought  to  be  placed  to  the 
credit,  or  to  the  debit,  of  each  of  the  three  partners  in 
respect  of  the  capital  of  the  partnership  businesa  on  the 
1st  of  February,  1879. 

(6.)  Declare  that  each  partner  is  entitled  to  interest 
at  the  rate  of  five  per  cent,  in  each  year  on  the  capital 
standing  to  his  credit  on  the  1st  of  February  in  that 
year. 

(c.)  Declare  that,  according  to  the  construction  of  the 
articles  of  partnership,  whatever  profits  and  interest  were 
attributable  to  the  share  of  any  partner,  and  were  mt 
drawn  out  by  him,  are  to  be  credited  to  him  on  the  1st 
of  February  in  each  year  down  to  the  1st  of  February^ 
1883,  as  part  of  his  capital  ia  the  concern. 

((2.)  Ascertain  what  amoant  of  capital  is  to  be  credited 
to  each  partner  on  the  3lst  of  January,  1884,  according 
to  the  foregoing  declarations. 

(e.)  Declare  that  the  surplus  assets  of  the  partnership 
after  paying  all  debts  and  liabilities,  including  rent  and 
such  costs  of  this  suit  as  are  directed  to  be  paid  thereout, 
ought  to  be  applied  in  payment  of  the  sums  due  to  aaoh 
partner  in  respect  of  his  capital  ascertained  as  aforesaid, 
with  interest  to  the  time  of  payment. 

(/.)  Declare  that  if  the  assets  of  the  partnership  wiU 
not  suffice  to  pay  the  amounts  of  capital  ascertained  as 
aforesaid  the  deficiency  is  a  loss  of  capital,  and  ia  to  be 
borne  or  made  good  by  the  three  partners,  in  the  propor- 
tion of  forty  shares  by  the  plaintiff,  thirty. five  by  the 
defendant  Mutrie,  and  twenty-five  by  the  defendant 
Currie ;  and  that,  subject  to  this  liability  and  to  the 
claim  of  any  of  the  partners  against  the  entire  assets  to 
answer  it,  the  assets  are  to  be  applied  rateably  in  pay- 
ment of  the  amounts  of  capital. 

(g.)  Declare  that  the  residue,  after  payment  of  capital 
as  aforesaid,  is  divisible  as  profit  into  one  hundred  parts, 
of  which  forty  are  to  be  paid  to  the  plaintiff,  thirty-five 
to  the  defendant  Mutrie,  and  twenty-five  to  defendant 
Currie. 

{h,)  Let  all  accounts  be  taken  and  inquizies  made 
which  are  necessary  for  giving  effect  to  the  foregoing 
declarations  or  orders,  but  not  disturbing  any  aoco ants 
which  may  have  been  settled  or  matters  which  may  have 
been  concluded  between  the  parties,  if  any  such  there  be* 

Their  lordships  see  no  reason  to  interfere  with  the  de- 
cision of  the  court  as  regards  costs.  They  will  humbly 
advise  her  Majesty  in  accordance  with  the  foreg^inff 
opinion.  With  regard  to  this  appeal,  they  think  thero 
has  been  some  error  on  both  sides,  and  they  are  not  at 
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all  sore  which  ptatj  will  benefit  bj  the  alteration  made 
in  the  order.  The  coats  shoald  be  paid  oat  of  the  part- 
nerahip  f  anda. 

SolidtorB  fortbeappellanti  Parker,  Qarrett,  A  Parker, 

Policitora  for  the  reapondents,  Rooke  db  Sons, 


tfoiitt  oC  flpyeal* 


?fOA  Chas.  DiT. 


March  30. 


MuTHiE  r.  BnraEr.  (a.) 

Pnulke^Siay  of  proeeedingB-^Action  in  colonial  court 
--Ceicnial  decree  to  take  partnership  accounti-^Aciion 
t»  England—'Counier'elaim  in  English  action  seeking 
sane  rdief — Application  to  strike  out  counter-claim-^ 
K  5.  C,  1883,  crd,  25,  r.  4 ;  ord.  19,  r.  27  ;  ord,  21 
r.l5. 

A  parintTship  firm,  consisting  of  M.,  (7.,  and  B, 
carried  on  huintes  in  British  Honduras,  B,  also  carried 
on  Imttnesi  in  London  in  partnership  toilh  N,  The 
London  ^rm  acted  oi  agents  of  the  Eond»Mras  firm,  under 
on  agreement  xohvii  provided  that  B,*s  share  in  the 
profiU  of  the  Bondurtu  firm  was  to  he  brought  into  the 
aeeounis  between  the  two  firms  to  the  credit  of  the  London 
firvUm 

B,  hrougU  an  action  in  Honduras  against  M,  &  C, 
and  a  decree  Vfoa  obtained  in  that  action  to  have  the 
partnership  aeeounis  of  the  Honduras  firm  taken. 
Before  the  aceounts  in  that  action  were  taken,  though 
e/ier  tie  decree  was  made,  M,  &  C.  brought  this  action 
in  England  against  B,  &  N.,  claiming  an  account  of  all 
fnenegs  received  and  paid  by  the  defendants  as  agents  of 
tie  Bondurae  firm.  The  defendants,  B,  &  N,,  counter- 
daimed  to  have  the  accounts  of  the  Honduras  partnership 
firm  taken.  On  the  application  of  the  plaintiffs,  M, 
^  C,  North,  J.,  ordered  that  the  defendants*  counter" 
daim  be  strudc  out.  The  order  of  North,  J.,  was  made, 
not  merely  on  the  ground  that,  in  the  exercise  of  his 
Useretiont  Tie  considered  that  the  counter-claim  could  not 
le  conveniently  tried  vfitk  the  original  claim,  but  on  other 
grounds. 

Held,  on  appeal^  that,  though  any  action  for  taking 

the  aeeounta  of  the  Honduras  firm  brought  by  B.  in 

England  after  having  obtained  a  decree  for  the  same 

purpote  in  Honduras  would  be  stayed,  yet,  as  the  action 

brought  in   England  against   B,   ds   N.   by   M,   &   C. 

daimed  to  have  the  accounts  taken  as  between  the  two 

fms,  and  ae  the  profits  due  to  B,  as  a  partner  in  the 

Eonduras  firm  ehould  be  ascertained  before  the  account 

daimed  by  the  plaintiffs*  English  action  could  be  finally 

s^tBed,  B.  ought  not  to  be  precluded  from  claiming,  by 

^  of  eowiteT'daim  in  the   English  action,  to  have 

^  aeeounte    of    the    Honduras    partnership     taken, 

•4  that,  on  B*s  co-defendant,  N,,  undertaking  to  be 

^QVKi  Iff  the  proceedings  in  the  Honduras  action,  the 

*^  of  North,  J.,  sJumld  be  discharged. 

iffid  from  North,  J. 

Ifmea.  M otrie  i:  Carrie,  the  plaintiCFs  in  the  present 
Action,  M  carried  on  baainete  in  British  Hondaras  in 
putesali^  vitb  one  of  the  present  defendants,  Mr. 
Blnej.  The  defendant  Binney  also  carried  on  a  bnsi- 
MM  in  London  in  partnership  with  the  defendant 
Hivon,  and  the  liondon  firm  acted  as  agents  for  the 
HsBdnas  firm.  By  the  terms  of  the  agency  agree- 
Mt  Binney'a  share  of  the  profits  in  the  Hondaras 
fim  was  to  be  bronght  into   acconnt  in  the  books  of 

(t.)  Beported  by  M«  J.  Blake,  Esq.,  Barriater-at-Law. 


the  London  firm  to  their  credit  and   to   the   debit  of 
the  Hondaras  firm. 

In  April,  1885,  Binney,  as  a  partner  in  the  Honduras 
firm,  brought  an  action  in  British  Honduras  against 
Messrs.  Mutrie  &  Currie  for  an.  account  of  the  partner- 
ship transactions.  On  April  12,  1885,  a  decree  was 
made  in  that  action  that  the  partnership  accounts 
should  be  taken.  On  September  15,  1886,  Messrs. 
Mutrie  k  Currie  commenced  the  present  action  in 
England  against  Messrs.  Binney  &  Niven,  the  London 
agents  of  the  Honduras  firm,  for  an  account  of  the 
dealings  between  the  two  firms,  and  alleged  that  the 
defendants  had  made  secret  profits  in  their  agency. 
The  defendants,  by  their  defence,  denied  the  allegation 
that  they  had  made  any  secret  profit,  and  put  in  a 
.counter-claim  by  which  they  claimed  to  ha?e  an  account 
taken  of  the  partnership  dealings  of  the  Hondaras 
firm. 

The  plaintiffs  thereupon  moTcd  that  the  defendants' 
counter-claim  be  struck  out  as  disclosing  no  reaeonable 
cause  of  action  and  being  vexatious. 

North,  J.,  on  the  hoaring  of  the  application,  made  an 
order  that  the  counter-claim  of  the  defendants  be 
struck  out. 

The  defendants  appealed. 

Sir  Horace  Davey,  Q.C.f  Cookson,  Q.G.,  and  CoweU, 
for  the  appeal. — The  judgment  below  is  founded  on  an 
error  of  law— viz.,  that  it  is  primd  fade  vexatious  to 
commence  proceedings  here  when  proceedings  in  respeot 
of  the  same  matter  are  pending  in  a  colonial  court. 
Though  that  may  be  the  mle  of  law  when  piooeedinga 
are  pending  here  or  in  the  courts  in  Ireland  or  Scotland, 
we  contend  that  rale  does  not  apply  when  the  pending 
proceedings  are  either  in  a  foreign  or  in  a  coloniid  court. 
In  such  a  case  it  is  not  primd  facie  vexatious  to  com- 
mence proceedings  here,  but  the  onus  lies  on  those  who 
object  to  show  cauae  why  the  proceedings  here  should 
be  stayed :  McHenry  v.  Lewis,  31  W.  R.  305,  22  Cb.  D. 
397  ;  Peruvian  Ouano  Go.  v.  Bochooldt,  31  W.  B.  851, 
23  Ch.  D.  225.  The  marginal  note  to  McHenry  v.  Lewie 
in  the  Law  Reports  is  inaccurate  on  this  point  and  goes 
beyond  the  actual  deoiaion.  The  Ohristianborg,  10 
P.  D.  141,  34  W.  B.  Dig.  147,  is  not  in  point.  Again, 
the  decree  made  in  the  Honduras  action  cannot  be  relied 
on  as  a  bar  to  proceedings  here,  as  it  was  not  a  final 
decree  concluding  the  rights  of  the  parties :  Bayley  v. 
Edwards,  3  Swans.  703  ;  Ostell  v.  Lepage,  I  W.  R.  18, 
5  De  G.  J.  &  Sm.  95,  2  De  ».  M.  &  Q.  892.  Beddall  v. 
MaiUand,  29  W.  R.  484,  17  Ch.  D.  174,  shows  that 
this  is  a  proper  subject  for  a  counter-claim. 

CozenS'Hardy,  Q.C.,  and  John  Cutler,  for  the 
respondents. — A  decree  has  actually  been  made  in  the 
Honduras  action,  and  the  plaintiff  in  that  action  la  now 
seeking  by  his  counter-claim  as  defendant  in  this  action 
to  get  a  similar  decree  here.  The  court  in  Honduras 
has  full  seizin  of  the  case,  and  this  court  ought,  there- 
fore, to  stay  proceedings  on  the  counter-claim.  There 
has  been  an  adjudication  on  the  rights  of  the  parties 
in  the  Honduras  cauae  by  the  Privy  Council  here : 
Binney  v.  Mutrie,  ante,  p.  129,  12  App.  Caa.  160.  The 
judge  has  exercised  his  diacretion  iu  refusing  to  allow 
the  counter-claim,  and  his  diacretion  ought  not  to  ho 
interfered  with :  Huggons  v.  Tmed,  27  W.  R.  495,  10 
Ch.  D.  359. 

Sir  H.  Davey,  Q.G.,  in  reply,  gave  an  undertaking 
that  the  defendant  Niven,  who  was  not  a  patty  to  the 
Hondaras  prooeedinga,  would  nevertheless  be  bound 
thereby. 

CoTTOK,  L.J. — This  is  an  appeal  from  an  order  of 
North,  J.,  striking  out  altogether  a  counter-claim  put  in 
by  the  defendants.  The  action  is  brought  by  Messrs. 
Mutrie  &  Currie,  who  carried  on  business  at  Honduras  in 
partnership  with  Mr.  Binney,  against  Binney  and  a  Mr 
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Nlven,  who  carry  on  business  in  partnership  in  England, 
and  who  acted  as  agents  for  the  Honduras  firm.  The 
agreement  between  the  Honduras  firm  and  their  agents 
in  Eoglaud  is  very  peculiar,  beoause  it  introduces  into 
the  accounts  of  the  English  agents  part  of  the  profit  of 
the  Honduras  firm,  it  being  provided  that  Binney's  share 
of  the  profits  of  the  Honduras  firm  was  to  be  brought 
into  account  as  between  the  Honduras  firm  and  their 
English  ftgentR,  to  the  credit  of  the  English  agents  and 
to  the  debit  of  the  Honduras  firm. 

Before,  therefora,  it  could  be  ascertained  what  balance 
en  these  accounts  was  payable  by  the  English  agent)  to 
the  Hoiiduras  firm,  it  had  to  be  ascertained  what  was 
the  shsij  of  Binney  in  the  profits  of  the  Honduras  firm. 
This  action  is  brought  by  the  Honduras  partners  of  the 
Honduras  firm  against  their  English  agents  to  charge 
the  English  agents  with  certain  sums  which  they  ought 
to  have  allowed  the  Honduras  firm,  the  plaintiffs 
alleging  that  the  English  firm  got  the  benefit  of  com- 
missions for  which  they  ought  to  have  accounted  to  the 
Honduras  firm. 

There  would  come  into  the  general  account  between 
the  Honduras  firm  and  the  Engliflh  agents  the  snms 
which  I  have  mentioned,  if  the  plaintiffs  succeeded  in 
recoYering  them,  and  there  woold  also  be  brought  in 
the  share  of  Binney  in  'the  profits  of  the  Honduras 
business.  I  do  not  see  how  the  accounts  can  be  finally 
taken  as  between  the  Honduras  firm  and  the  English 
agents  until  the  partnership  accounts  are  taken,  so  as  to 
ascertain  what  is  Binney's  sharo  of  the  profits  which  is 
to  form  an  item  in  the  accounts.  Binney,  who  was  a 
partner  in  both  firms,  brought  an  action  in  the  Hondnras 
oonrta  for  the  purpose  of  taiing  the  partnership  accounts, 
and  by  his  defence  in  the  present  action  he  denies  the 
allegation  made  in  this  action,  and  counter-claims  to 
bare  the  partnership '  accounts  taken.  North,  J.,  has 
simply  struck  out  this  counter-claim. 

It  is  urged  npon  us  that,  as  Notth,  J.,  in*the  exercise 
of  his  discretion,  considered  that  this  counter-claim 
could  not  be  conY.eniently  tried  with  the  original  claim, 
we  ought  not  to  interfere.  But  in  my  opinion  the 
learned  judge  never  exercised  any  such  discretion  at  all. 
The  strong  point  in  my  mind  against  his  decision  is  that 
the  profits  due  to  Binney  as  a  partner  in  the  Honduras 
firm  must  be  ascertained  before  the  accounts  between 
the  Honduras  firm  and  the  English  firm  can  be  finally 
settled.  By  the  counter-claim  the  defendants  seek  to 
get  a  decision  on  a  matter  which  must  be  decided  before 
the  final  adjudication  of  all  questions  arising  between 
the  plaintiffs  and  the  defendants  can  be  made.  Now 
what  onght  to  be  done?  Undoubtedly,  if  there 
had  not  been  this  action  brought  by  the  Hondnras 
partners  I  should  have  thought  it  would  have  been 
wrong  for  Binney  to  bring  a  fresh  action  in  England  for 
taking  the  partnership  accounts  when  he  had  already 
got  a  decree  for  that  purpose  in  Honduras.  Sach  fresh 
action  would  have  been  vex<\tious,  and  the  court  would 
have  stayed  it.  But,  although  a  decree  has  been  made 
in  the  Honduras  action,  there  has  been  no  final  winding 
up  of  that  action,  and  it  would  be  diifloult  finally  to 
wind  ft  up  until  this  action  is  tried — the  two  depend  the 
one  on  the  other,  and,  in  my  opinion,  it  would  be  wrong 
now  to  strike  out  entirely  this  counter-claim,  so  as  to 
prevent  Binney  ftom  asking,  at  the  trial  of  this  action, 
for  such  a  decree  as  may  be  right,  having  regard  to  the 
then  state  of  proceedings  in  the  Honduras  action, 
though  he  certainly  cannot  be  allowed  to  raise  again  here 
any  questions  which  have  been  decided  by  a  competent 
tribunal  as  between  him  and  the  plaintiffs  in  the 
Honduras  action.  Niven,  who  is  not  a  party  to  the 
Honduras  action,  has  undertaken  to  be  bound  by  any 
adjudication  or  decision  in  the  Honduras  action,  of 
course  including  anything  which  may  be  decided  on 
appeal  by  the  Privy  Council. 

The  proper  conrse,  therefore,  will  be  to  discharge 


the  order  made  by  North,  J.,  but  without  prejudice  ta 
any  application  that  maty  be  made  if   and  when  all 
proceedings  in  the   Honduras  aetlon  have  been  finally 
wound  up  so  far  as  to  determine  what,  apart  from  the 
claim  in  this  English  action,  are  the  profits  of  Binney, 
and  what  is  the  state  of  accounts.     If  the  Hondnrss 
prooeediog)  go  on  rapidly  an  adjudication,  which  will 
settle  all  matters  and  all  accounts  between  the  parties 
with  the  exception  of  the  claim  made  in  the  English 
act!on,  will  be  speedily  obtained.    If  so,   that  will  he 
considered  in  determining  what  will  be  the  ulttmate 
balance  on  the  accounts  ts  be  taken  in  this  action.     I  in 
no  way  encourage  the  opinion  that  if  the  whole  of  the 
accounts  of  the  partnership,  with  the  exception  of  the 
claim  to  get  in  this  asset,  had  been  decided  in  the  Hon- 
duras action,  it  would  have  been  tight  to  make  a  decree 
here  again  that  those  accounts  should  be  taken.     But 
what  has  been  done  by  the  order  under  appeal  haa  tbii 
effect,  that  it  anything  should  happen  to  prevent  the 
Honduras  action  from  being  worked  out,  the  defendant 
Binney  will  be  precluded  from  getting  such  a  decree  or 
order  as  will  enable  him  to  make  perfect  those  proceed- 
ngs  in  the  Honduras  action  which  have  ooly  gone  to  a 
certain  length,  and  which   may  possibly,    in    certain 
eventd,  never  go  further.    The  plaintiffs  iu  this  case  are 
very  confident  as  to  the  quickness  of  the  Honduras  pro- 
ceedings.   If  that  confidence  prove  well  f oundtsd  they 
may,  before  the  trial  of  this  action,  get  the   matter 
settled  in  that  action  so  as  to  bind  Binney  and  Kiven, 
in  which  case  there  will  be  no  farther  inquiry  or  decree 
in  order  to  settle  what  will  have  been  already  settled  in 
the  Honduras  action. 

In  my  opinion  the  appeal  succeeds,  and,  on  the  nnder- 
takhdg  of  Niven  to  be  bound  by  any  decision  in  the 
Honduras  action,  we  discharge  the  order. 

liiNDLBY,  L.J.— It  is  unnecessary  for  us  to  consider 
now  what  kind  of  decree  will  have  t)  be  made,  or 
ought  to  be  made,  when  the  English  action  comes  on  to 
be  heard.  That  is  not  the  question  before  us.  It  does  not 
in  the  least  follow  that  beoause  the  defendants,  by  their 
counter-claim,  ask  for  a  general  account  of  the  partner- 
ship dealings  and  transactions,  they  wiU  get  it,  or  that 
if  they  get  it  they  will  get  it  in  an  unqualified  form.    It 
is  quite  competent  for  the  court,  when  the  case  oomes 
on,  to  make  such  a  decree  for  an  account  as  is  required  by  . 
the  circumstances  of  the  case,  having  regard,  amongst 
other  things,  to  what  has  been  done  abroad ;  but  the 
ooly  question  we  have  to  c6nsider  is  whether  it  la  right 
to  strike  out  the  whole  of  this  counter-claim.   It  appears 
to  me  that  it  is  not  right.    If  North,  J.,  had  exercised 
his  discretion  in  this  way,  if  he  had  thought  that  as  a 
matter  of  convenience  it  was  better  that  the  def  endaata 
should  have  their  counter-claim  struck  out,  and  that 
they  should  commence  afresh  action  in  the  High  Goarty 
of  course  we  should  have  iMcn  very  unwilling  to  take  a 
different  view,  for  the  Oourt  of  Appeal  is  slow  to  inter- 
fere with  the  discretion  of  the  judge.    Bat  that  is  not 
the  case.     He  has  proceeded  on  a  principle  that  by 
reason  of  the  pending  proceedings  in  Honduras  between 
Binney  and  his  co-partners  for  taking  the  accounts  of 
the  Honduras  firm,  this  counter-claim  is  wrong,   said 
ought  to  be  struck  out.    In  other  words,  he  has  oome 
to  the  conclusion  that  this  oonnter-daim,  aakiog    for 
accounts  of  that  same  partnership  in  this  country,  is 
texatious  and  oppressive,  and  oaght  to  be  dealt  with 
accordingly.    That  is  the  substance  of  the  view   be  has 
taken.     Now,  in   order  to  deal  with  that    view,    we 
must  look  at  what  the  claim  is.    The  claim  is    not  a 
mere  daim  by  the  Honduras  firm  to  get  in  a  partnot- 
ship  asset  or   sum  of   money  due  from  the  BSngliah 
firm  to  the  Honduras  firm.    It  goes  far  beyond    that* 
The  object  of  the  claim  is  to  get  in  that  asset    au&d.   to 
distribute  it  among  the  partners  of  the  Uondurssa    firoi. 
That  is  the  key  to  the   whole  case.      How  are     you 
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to  distribate  an   aseet  of  the  firm  without  taUag  the 

■ecoonto  of    the    finn  ?      It  does   not   at  all  foUow, 

is  I  nid  jiiat  now,  that  in  thia  English    action    the 

Moonnts  which  have  been  taken  in  the  HondoMS  action 

are  to  be  taken  o?er  again.    These   aoooonts  can,  of 

conne,  be  adopted  as  far  as  they  go,  and  such  an  order 

can  be  madeaa  the  justice  of  the  case  may  require  ;  but, 

ia  some  shape  or  another,  the  partnership  acooants  must 

he  taken  it  any   aaeet  is  to  be  distributed  among  the 

paitnert.    We  aee   that  every  day  in  the  case  of  the 

sheiifl  wiaiig  1^  fi.  fa,  the  share  of  a  partner  in  certain 

assets  of  the  firm.     Ton  have  then  to  find  out  what  the 

abaie  of  tbe  partner  is  in  the  assets  seized.    We  all 

know  tfast  this  cannot  be  done  except  by  taking  the 

partasnhjp  scconnts,  and,  therefore,  when  the  plaintiffs 

sskforths  dirtribution  of  the  asset,  they  inevitably  let 

Id  tbe  takiDg  of  the  partnership  accounts.    I  do  not  say 

ths  defeodsnts  ^rill  be  entitled  to  an  order  for  taking 

the  sseoonts  of  tiie  partnership ;  it  may  be  necessary  or 

daefaaUe  to  modify  it,  but  it  strikes  mo  as  altogether 

vioqg  to  say  tiiat  they  shall  not  raise  such  a  point  by 

«7  of  coanter-daim.    Than  it  is  said,  and  said  truly, 

that  Mr.  Niven  ia  not  In  a  position  to  ask  for  an  account 

(tf  the  Hondnias  firm.    But,  on  the  other  hand,  haTing 

rsgaid  to  the  peculiar  nature  of  the  agreement  between 

the  HoQduiaa  firm  and  the  agents,  it  seems  to  us  that 

sodh  an  acooont  as  is  here  asked  for  by  the  plaintiffs 

cBBDot  be  granted  in  the  a1)sence  of  Niven,  and  I  do 

not  see  how  it  is  posrihie  to  distribute  the  asset  without 

Miven's  presence  in  some  shape.    Then  it  is  said  he  is 

not  hound  hj  the  flondnras  proceedings.    That  is  true, 

bat  the  difflcnlty  is  met  by  the  undertaking  given  by 

Bif  Henee  Dsavey,  and  on  that  undertaking  it  seems  to 

m»  that  the  only  right  order  is  to  allow  the  appeal  and 

disehaiire  the  order  appealed  from. 

lopHy  L.  J.— I  agree. 

Solldtors.  Booke  dt  Sont ;  Parker,  QarreU,  Jt  Parker 


Fnm  Lanoaater  Ct.  of  Ohan. 


Deo.  1. 


Walszb  v.  Bobds.  (a.) 

Pfodkt^Chancery  Court  of  County  Palatine  of  Lari' 
ea^Ur — Strviee  of  writ  o%ii  of  juriedktion — Leave  of 
Ftfa-ChoiMeOor  to  Ueue  writ— 11  ih  18  Ftcf.  c.  82,  9. 
S — CluMMury  of  Lancaster  RuleSf  1884,  ord.  2,  r.  4  ; 
onL  12,  rr.  1,  T. 

Be/art  on  application  is  made  to  the  Court  of  Appeal 
for  lease  to  serve  a  writ  ieeued  out  of  the  Palatine  Court 
wpon  a  dtfendant  who  is  out  of  the  juriediction  of  thai 
cimris  hut  wUhin  the  juriediction  of  the  High  Court, 
tke  hsane  of  the  Vice-chancellor  of  the  Palatine  Court 
mmd  firti  haioe  been  obtained  to  the  iesue  of  the  writ, 

Cemmed^  on  making  eueh  application,  ought  to  inform 
fkt  tmari  tJkai  the  leave  of  the  Vice- Chancellor  hae  already 
hm  obtained. 

Oapsul  motion. 

Hm  plaintiifs  were  the  surviving  trustees  and  execu- 
iBHol  the  will  of  B.  Holt,  deceased.  The  defendants 
VBR  the  ezecotors  of  the  will  of  T.  Dodds,  deceased, 
«ho  M  also  been  one  of  the  trustees  of  the  will  of  R. 
flolt 

The  fscsent  action  was  brought  by  the  plsinliffs  for 
saseeoaatof  all  trust  funds  and  moneys  received  by 
T.  Bodds  as  tiustce,  and  of  all  deslings  in  relation  to 
the  trust  estate,  and  for  payment  to  them  of  what 
should  be  found  due  to  them  on  taking  such  account. 

The  writ  was  issued  out  of  the  Palatine  Oourt  on  the 
Ilth  of  August,    1887,  and  was  served  on  one  of  the 

{^)  Bepottcd  by  W.  Ivdry  Ck)OK,  Esq.,  Barri8ter*at- 
Law. 


defendants,  who  had  appeared.  The  other  defendant, 
H.  N.  Dodds,  resided  out  of  the  jurisdiction  of  the 
Palatine  Oourt,  at  Darlington,  in  the  oounty  of  Durham. 

On  the  3rd  of  November,  1887,  an  order  was  made  by 
the  Oourt  of  Appeal  on  an  ex  parte  application  of  the 
plaintiffs  giving  them  liberty  to  serve  a  copy  of  the  writ 
out  of  the  jurisdiction  of  the  Palatine  Oourt  upon  the 
defendant  H.  N.  Dodds.  At  the  time  when  this  order 
was  made  no  leave  had  been  obtained  from  the  Yice- 
Ohancellor  of  the  Palatine  Oourt  to  issue  the  writ  fox 
service  out  of  the  jurisdiction  of  that  court,  as  required 
by  the  Ohanoery  of  Lancaster  Rules,  1884,  ord.  2,  r.  2. 

The  defendant  H.  N.  Dodds  now  applied  by  way  of 
original  motion  that  the  order  of  the  3rd  of  November, 
1887,  might  be  discharged  on  the  ground  of  irregularity. 

By  section  8  of  the  Oourt  of  Ohanoery  of  Lanosster 
Act,  1854  (17  &  18  Vict.  c.  82),  the  Oourt  of  Appeal  is 
empowered  to  direct  that  service  may  be  effected  out 
of  the  jurisdiction  of  the  Palatine  Oourt  on  any  person 
who  may  be  a  necessary  or  proper  party  to  any  suit  or 
other  matter  in  the  Palatine  Oourt 

By  the  Ohanoery  of  Lancaher  Rules,  1884,  ord.  2,  r. 
4,  '*  no  writ  of  summons  for  sex  vice  out  of  the  jurisdic- 
tion •  •  .  shall  be  issued  without  the  leave  of  the 
court  or  Yice-Ohancellor." 

By  ord.  12,  r.  1,  "  service  out  of  the  jurisdiction  of 
the  courty  and  not  within  the  jnrisdiclion  of  the  High 
Oourt  of  Justice,  of  a  writ  of  summons  may  be  allowed 
by  the  court  or  Yice-Ohancellor "  in  certain  specified 


By  rule  7  of  the  same  order  **  the  practice  sm  to  ser- 
vice out  of  the  jurisdiction  of  the  court,  and  within  the 
jurisdiction  of  the  High  Oourt  of  Justice,  is  not  hereby 
affected,  and  shall  be  in  force  as  to  proceedings  under 
these  rules.*' 

0.  £.  Clare,  tot  the  motion.— The  prsetice  in  the 
Palatine  Oouit  in  cases  of  this  kind  is  for  the  plaintiff  to 
make  an  application  to  the  Yice-Ohancellor. for  leave  to 
issue  the  writ  for  service  cut  of  the  jurisdiction,  and 
then  to  apply  to  the  Oourt  of  Appeal  for  leave  to  serve 
it.  In  the  present  case  the  leave  of  the  Yice-Ohancellor 
to  issue  the  writ  has  not  been  obtained.  The  order, 
therefore,  of  the  3rd  of  November,  1887,  was  irregu- 
larly obtained,  and  ought  to  be  discharged. 

He  referred  to  17  A  18  Yict.  c.  82,  s.  8 ;  Chancery 
of  Lancaster  Rules,  1884,  ord.  2,  r.  4,  ord  12,  r.  1 ; 
Sedgwick  v.  Yedrae  Mining  Co.,  35  W.  R.  780 ;  and  to 
an  anonymous  case,  noted  in  23  Solicitohi'  Journal, 
404. 

Maherly,  confra.— The  order  of  the  3rd  of  November, 
1887,  is  in  compliance  with  section  8  of  17  ft  18  Ylot.  c. 
82.  Ord.  2,  r.  4,  and  ord.  12,  r.  1,  must  be  read  toge- 
ther,  and  apply  only  to  service  out  of  the  jurisdiction 
both  of  the  Palatine  Court  and  of  the  High  Couit.  This 
contention  is  supported  by  ord.  12,  r.  7. 

Clare  replied. 

Cotton,  L.J.^Tbis  is  an  application  to  discharge  an 
order  made  on  an  ex  parte  application  for  leave  to  serve 
a  writ  issued  out  of  the  Palatine  Court  upon  a  defendant 
out  cf  the  juticdiction  of  that  court.  There  are  two 
defendants  to  the  action,  one  of  whom  was  within  the 
jurisdiction  of  the  Palatine  Court,  and  the  other  of 
whom  was  out  of  the  jurisdiction  of  that  (onit,  but 
within  the  juriidiction  of  the  High  Oourt.  The  applica- 
tion is  made  on  tbe  ground  of  the  irregularity  of  tho 
iFsue  of  the  writ,  which  had  been  is»ued  out  of  the 
Palatine  Couit  for  service  out  of  the  juiiedfctiou  of  that 
court  without  tbe  leave  of  the  Yice-Ohancellor  having 
been  first  obtained  to  such  issue.  Reliance  was  placed 
on  rule  4  of  order  2  of  the  Chancery  cf  Lancaster  Rules. 
That  rule  is  clear  in  its  terms.  [His  lordship  read  the 
rule  and  continued  :— 1    Then  order  12  deals  with  ser- 
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High  OorRT. 


Tice  out  of  the  jariadiction  both  of  the  Palatine  Coart 
and  of  the  High  Court,  and  it  was  contended  on  behalf 
of  the  plaintil[  that  ord.  2,  r.  4,  must  be  read  in  oon- 
j unction  with  that  order,  and  that  it  only  applied  to 
service  out  of  the  jurisdiction  of  both  courts.  But  I 
think  that  would  be  giving  a  wrong  conetruction  to 
order  12,  and  in  my  opinion  ord.  2,  r.  4,  applies  to  all 
writs  for  service  out  of  the  jurisdiction  of  the  Palatine 
Court.  It  is  true  at  the  end  of  the  order  there  is  a  rule 
which  provides  that  the  practice  as  to  service  out  of  the 
jurisdiction  of  the  court  and  within  the  jurisdiction  of 
the  High  Court  of  Justice  is  not  to  be  thereby  affected, 
and  shall  be  in  force  as  to  proceedings  under  the  rules. 
It  is  said  that  is  not  to  interfere  with  service  of  a  writ 
out  of  the  jurisdiction  of  the  Palatine  Court,  but  I  do 
not  think  that  is  so. 

In  my  opinion  the  writ  in  this  case  was  not  one  which 
had  been  properly  issued,  and  if  we  had  seen  that  we 
should  not  have  given  leave  for  the  service  of  it  out  of 
the  jurisdiction.  The  case  referred  to,  in  23  Solici- 
tors' Journal,  401,  shows  that  we  shall  not  be  in- 
terfering with  the  practice  of  the  Palatine  Court  by 
coming  to  the  conclusion  we  have.  For  in  that  case 
the  Court  of  Appeal  took  the  same  view  of  the  practice 
as  we  have  done.  We  do  not  base  our  opinion  on 
that  case,  but  we  were  unwilling  to  act  without  know- 
ing what  the  practice  had  been.  I  will  only  add  that 
counsel  applying  for  leave  to  serve  a  writ  out  of  the 
jurisdiction  ought  to  inform  the  court  that  leave  for  the 
Issue  of  the  writ  out  of  the  jurisdiction  has  been 
obtained.  In  my  opinion  the  order  for  service  out  of 
the  jurisdiction  must  be  discharged. 

Fry,  L.J. — I  am  of  the  same  opinion. 

Lopes,  L.J.— I  am  also  of  the  same  opinion.  The 
case  cited  from  the  Solicitobs'  Journal  is  in  point. 

Applicaiion  allowed. 

Solicitors  for  the  appllcantp,  Price  A  Woodcock^  Man- 
chester. 

Solicitors  for  the  respondent,  Clarke,  Woodcock,  in 
Bylandf  for  J.  0.  Openahaw,  Bury. 


Nov.  18. 


Wii  Couct  of  3u0Hce« 

Chan.  Div.  1 
Kay,  J.    J 

In  re  Hanson's  Trade-Mark,  (a.) 

Trade 'mark  —  Begutration  —  Old  mark  —  Distindive 
device — Colour — Fancy  words  not  in  common  use-^ 
Patents,  Dffigns,  and  Trade-Marks  Act,  1883  (4(>  d; 
47  Viet.  c.  67),  m.  64  isuh-sedions  I  (c),  3),  67,  72. 

if.  ds  Co.  registered  under  the  Act  of  1875  two  trade- 
marks  in  respfct  of  coffee  as  marks  which  had  been  used 
hy  them  be/ore  the  passing  of  that  Act,  and  thtreby 
obtained  proUction  in  respect  of  all  goods  in  thqt  class 
tiU  the  passing  of  the  Act  of  1883,  stnce  which  the  pro' 
tection  applied  to  eoffte  only.  The  marks  had  never 
heen  used  for  anything  btU  coffee.  On  an  application  to 
register  the  marks  under  the  Act  of  1883  in  respect  of 
all  the  goods  in  that  class. 

Held,  that  the  former  registration  gave  them  no  right 
to  Tiave  the  marks  registered  under  the  Act  of  1883  as 
old  marks  for  goods  other  than  coffee,  although  in  the 
»ame  class;  and  that,  with  respect  to  such  goods,  they 
must  be  treated  as  new  marks,  and  must  comply  with  the 
provisions  of  the  Act  of  1883. 

(a.)  Reported  by  H.  C.  Roper,  Esq.,  Barrister-at-Law. 


The  trade'marks  in  question  consisted  of—first,  an 
oblong  label  divided  into  three  equal  and  parallel  stripes, 
coloured  red,  white,  and  blue  respectivdy  {the  colours 
being  shown,  for  the  purposes  of  the  former  registrcttion, 
by  shading  with  dark  lines),  but  unth  ilo  dividing  lines 
between  the  stripes;  and,  secondly,  the  words  ** Bed, 
White,  and  Blue  "  printed  across  the  label. 

Held,  that  the  only  distinction  in  the  device  was  the 
use  of  the  colour ;  that  the  Act  treated  colour  as  an 
accident,  so  that  the  device  must  be  something  dietindive 
independently  of  colour;  that  the  words  **  Bed,  White, 
and  Blue  "  were  not  ^  fancy  words  not  in  common  uh  " ; 
and  that  registration  must  be  refused. 

Motion. 

This  was  an  application  for  an  order  directing  the 
Comptroller-General  to  proceed  with  the  registration  in 
class  42  of  trade-marks  Nos.  61,265  and  61,266. 

On  tbo  28th  of  November,  1881,  the  applicants 
registered  under  the  Act  of  1875,  s.  10,  as  old  trade- 
marks used  before  the  passing  of  that  Act,  for  French 
coffee — first,  an  oblong  label,  divided  into  three  equal 
and  parallel  stripes,  colourod  red,  white,  and  blue 
respectively,  within  a  figured  border,  the  ooloars 
being  shown  for  the  purpose  of  registration  by 
shading  with  dark  lines,  but  with  no  dividing  lines 
between  the  stripes;  and,  secondly,  the  words  "  Red, 
White,  and  Blue"  printed  across  the  label.  These 
trade^marks  had  been  upheld  by  the  Court  of  Appeal  in 
Hanson  t.  The  British  Tea  and  Trading  Go.  {Linited), 
and  it  was  not  now  disputed  that  the  applicants  had  by 
prior  us«r  rightfully  obtained  the  registration  of  these 
marks  for  coffee.  They  did  not  allege  that  they 
had  ever  used  them  for  other  goods,'  bnt  they  stited 
that  they  proposed  to  apply  them  to  tea  and  ooooa. 

They  now  applied  to  register  their  two  trade-marks 
(the  label  not  shaded,  bnt  showing  the  actual  colours  as 
used)  under  the  Act  of  1883  in  respect  ot  all  goods 
comprised  in  class  42. 

The  comptroller  refused  registration  of  tho  label  on 
the  ground  that  prior  user  for  coffee  did  not  make  it  an 
old  mark  for  other  goods,  and  that  it  was  not  a  distinc- 
tive mark,  and  he  stated  that  the  same  reasons  applied 
to  the  wordtj  '*Red,  White,  and  Blue." 

Benshaw,  Q.C,  and  J.  Cutler,  for  the  motion.— > 
Under  the  Act  of  1875  we  could  not  register  the  trade- 
mark in  colour ;  but  under  the  Act  of  1883,  s.  67,  we 
may  do  so.  Under  the  former  Act  our  registered  trade- 
marks applied  to  all  goods  in  the  class,  but  nnder  the 
latter  they  only  apply  to  coffee,  so  we  are  e&titled  to 
have  them  registered  in  respect  of  the  other  goods  eon- 
prised  in  the  class,  so  as  to  give  us  the  same  protection 
as  we  enjojed  nnder  the  former  Act.  Those  marks, 
indeed,  are  not  now  disputed,  and  have  been  upheld  by 
tho  Contt  of  Appeal.  *<Red,  White,  and  Blue"  are 
fancy  words  as  applied  to  coffee:  In  re  Van  Duxer'e 
Trade-mark,  35  W.  R.  294,  34  Ch.  D.  623. 

Sir  B»  E.  Webster,  A.G.,  and  M,  Ingle  Joyce^ 
for  the  Comptroller-General. — These  are  not  old  trade- 
marks for  anything  but  coffee,  so  the  applicants  must 
bring  them  witbio  the  Act  of  1883.  They  are  not 
covered  by  section  64,  sub-section  1  (c).  By  seotion  67 
a  trade-mark  may  be  used  in  any  colour,  and  as  the 
label  depends  upon  colour  it  is  not  a  distinctive  deTioe, 
nor  are  the  words  "  Red,  White,  and  Blue "  **  fancy 
words  not  in  common  use."  The  applicants  are 
sufficiently  protected  by  their  common  law  rights  and 
by  section  72. 

Benshaw,  Q,C,,  in  reply. — We  are  not  protected  by 
the  Act.  Our  trade-marks  for  coffee  do  not  prsTent 
anyone  using  similar  merits  for  goods  in  the  same 
class.  The  words  m  section  72  are  "goods  or  deaorip- 
tions  of  goods,"  instead  of  ''goods  or  classes  of  ^oods  " 
in  the  Trade-Marks  Registration  Act,  1875,  s.  6. 
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Kai,  J. — ^I  am  of  opinion  that  the  oomptroUer  is 
quite  zigfat.  When  examined,  the  case  comes  to  a  Yery 
limple  point  indeed.  Before  this  Act  of  1883  a  deyice 
coold  not  be  regittered  in  colours.  The  applicants  had 
an  old  tnde-mark  for  French  coffee,  and  under  the 
fcnaer  Act  thejr  registered  that  as  an  old  mark  for  that 
article.  TLey  "were  obUged  to  register  it  without  any 
edloor ;  so  ihej  put  it  on  the  register  with  three  parall^ 
and  aeemiiigly  equal  stripes,  the  two  outer  ones  shaded 
and  the  midbdie  one  white,  and  across  they  printed  "  Bed, 
White,  and  Blue." 

That  thej  were  allowed  to  do  becauee  it  was  an  old 

msik;  but  colour  could  not  thco,  by  itself,  be  registered 

at  aD.    Kow  16  may  be  that  they  are  in  this  position. 

Ihey  have  had  that  mark,  and  practically  used  it  in  the 

coloan  "red,  white,  and  blue."     An  exhibit  has  been 

ihowB  to  me  to  show  what  their  use  was  at  the  time  of 

SD  setion  in    1884  with  respect  to  the  trade-mark  so 

legistered.    Having  used  it  in  that  way,  it  may  Tery  well 

be  tbat  no  one  else  could  apply  a  label  resembling  that 

fo  the  eye  to  ooffec — of  course  they  could  not  to  coffee, 

bat  to  any  similar  thing  like  cocoa  or  other  preparations 

vhieh  are  used  by  some  people  rather  than  coffee.     Very 

likely,  by  doing  so,  it  would  be  said  you  are  trying  to 

get  the  public  to  believe  that  the  goods  which  you  sell 

are  goods  which  are  either  manufactured  or  sdeoted  by 

t\ua  firm  ot  Sir  Beginald  Hanson  ft  Co.    That  is  quite 

poanble.    They  now  come  under  the  Act  of  1883,  and 

they  say: — **'Weaie  afraid  rather  that  we  might  not 

have  the  power  of  prerenting  other  people  using  this 

mari^  whidi  we  hare  used  so  long,  for  such  substances  as 

eoeoa    and  othea   which    come  within    the    class   of 

which  coffiae  is  an  item,  and    therefore  we  ask  now 

to  bare  this  mark  registered  for  all  such  other  articles 

'—all  articles  within  the  class  of  which  coffee  is  an 

item.'' 

Then  I  have  to  consider  whether,  this  not  being  an  old 

mark  with  leference  to  any  of  these  articles,  but  being, 

with  reference  to  any  of  these  articles,  a  new  trade-mark, 

they  could  possibly  be  allowed  to  register  this  under  the 

Act  of  1883  as  a  new  msrk.    That  puts  out  of  sight 

eatirely  the  fact  of  its  having  been  registered  for  ooffee 

before,  and  I  must  treat  it  as  thoagh  this  were  a  new 

appfieation  for  registration  under  the  Act  of  1883  of  a 

aavk  which  had  not  been  need  before.    What  is  the 

ohieetma?    It  ia  a  yeij  simple  one.     The  objection  is 

"Tour  mark,  independent  of  colour,  is  not  distinctive, 

aad  under  thla  Act  of  il883  colour  is  treated  as  an 

accident.*'    This  is  the  argument  as  I  understand  it.     It 

is  the  plain  .intention  of  the  Act  that  where  the  distinc- 

tidn  of  the  mark  depends  upon  colour  that  will  not  do, 

yon  BHiy  register  a  mark  which  is  otherwise  distinctive 

In  eoknir,  and  that  gives  you  the  right  to  use  it  in  any 

ooloar  you  like;  but  you  cannot  regie ter  a  mark  of 

which  the  only  distinction  is  the  use  of  a  colour,  because 

pnetically,  under  the  terms  of  the  Act,  that  would  give 

you  a  monopoly  of  all  the  colours  of  the  rainbow  and 

Q«hen. 

Kow  let  us  see  whether  that  is  so  under  the  Act  of 

1^3.    Section  64  contains  words  that  have  been  com- 

ncBted  on   very  much,  criticized  very  much,  and  of 

^^ich  we  have  had  various  expoeitions.     The  words 

'vikh  apply  to  this  case  are :  '*  For  the  purposes  of  this 

Act  a  trade-mark  shall  consist  of  or  contain  at  least  one 

of  Xk»  following  eesential  particulars : — (c  A  distinctive 

device,  mark,  brand,  heading,  label,  ticket,  or  fancy 

wordorworda  not  in  common  use."    Now  I  must  look 

for  ''s  distinctive  device,  mark,  brand,  heading,  label,  or 

tickef    I  have  before  me  the  thing  which  it  is  pro- 

poKd  to  reguter.    It  consists  of,  as  I  have  said,  three 

parallel  stripes,  of  apparently  about  the  same  width, 

and  there  id  no  division  between  them  at  all.    There  is 

ao  line  drawn  between  tbf m.     There  is  nothing  on  the 

paper  to  divide  those  three  from  one  another  except  the 

nloura  in  which  they  are  printed.    Cue  is  red,   the 


middle  one  is  white,  and  the  other  is  blue,  and  across 
them  is  printed  '*Red,  White,  and  Blue." 

To  see  whether  the  argument  addressed  to  me  on 
behalf  of  the  comptroller  is  right  I  must  look  at  the 
67th  section.  Up  to  this  timo  colours  could  not  be 
registered.  What  says  this  Act  P  *'  A  trade-mark 
may  be  registered  in  any  colour ;  **  but  then  the  mark 
must  be  a  distinctive  device,  must  be  eomething  in- 
dependent of  the  colour  if  it  stopped  there — "  and  suoh 
registration  shall  {subject  to  the  provision  of  this  Act) 
confer  on  the  registered  owner  "—what  P— *•  the  ex- 
clusive right  to  use  the  same  in  that  or  any  other 
colour."  It  is  obvious  that  colour  is,  as  I  have  said, 
treated  as  an  accident,  and  that  the  distinctive  device 
must  be  something  which  is  dlBtinctive  independently  of 
the  colour.  Because  the  difficulty  arises  in  an  instant. 
If  I  allowed  this  mark  to  go  on  the  register  as  a  new 
mark,  which  is  what  is  now  asked,  tc-morrow  or  the  day 
after,  or  at  any  time,  the  colours  might  be  altered  to 
any  colour.  I  see  nothing  in  the  world  to  prevent  Sir 
Beginald  Hanson  immediately  obliterating  the  blue  and 
red  and  using  white  for  all  three  stripes,  in  which  case  there 
would  be  no  division,  nothing  at  all  on  this  mark  in  any 
way  distinctive.  Or,  again,  if  that  is  thought  an  ex- 
treme instance,  he  might,  at  any  rate,  use  them  all  in 
the  colour  red,  or  all  in  the  colour  blue,  or  one  of  them 
red  and  the  two  others  yellow,  or  one  of  them  red  and 
the  other  two  white,  or  one  of  them  blue  and  the  other 
two  green.  He  is  to  use  them  in  any  colour  he  likes, 
having  registered  them  in  one  ;  so  that  it  seems  to  me 
that  the  point  raised  in  this  case  against  Sir  Reginald 
Hanson  is  a  very  sound  one.  The  meaning  of  the  Act  I 
understand  to  be  that  you  may  register  a  mark  in  a 
colour,  but  the  mark  must  be  a  distinctive  device  in- 
dependently of  the  colour.  In  this  case  there  would  be 
no  distinctive  device  independently  of  the  colour,  and 
when  you  registered  it  in  one  colour,  or  two  or  three 
colours,  or  halt-a-dozen  colours,  you  might  use  it  in 
any  colour  or  colours  you  pleased.  Accordingly  it 
seems  to  me  the  comptroller  is  quite  right,  and  that  the 
application  must  be  refused,  with  costs. 

The  other  application  was  for  the  words  "  Bed,  White, 
and  Blue,"  but  I  pointed  out  at  once  that  if  the  first 
mark  could  be  registered  that  would  indade  the  use  of 
the  words  "  Bed,  White,  and  Blue,"  because  if  anybody 
used  "  Red,  White,  and  Blue  *'  after  that  mark  was 
registered  he  clearly  would  be  infringing  that  trade* 
mark  by  a  colourable  imitation ;  and  really  the  whole 
thing  comes  to  this  :  the  object  is  to  get  registration  of 
the  words  "Red,  White,  and  Blue,"  which,  in  my 
opinion,  are  not  fancy  terms. 

Motion  refused,  wUh  costs. 

Solicitors,  Banger  A  Burton;  doUdtor  to  the  Board 
of  Trade. 


Juijr  1* 


Ohan.  Biv. ) 
Ohitty,J.  f 

London  and  Yorkshike  Banking  Co.  v,  Pbitt.  (a.) 

Bond— Condition — Agreement — Injunction — Penalty'^ 
Liquidated  damages. 

The  condition  of  a  bond,  even  tJiough  the  bond  contains 
recitalSf  may,  having  regard  to  surrounding  eireum' 
stances  and  the  intention  of  the  parties,  be  evidence  of  an 
agreement  sufficient  to  sustain  an  infunction. 

Motion. 

This  was  a  motion  by  the  plaintiffs,  a  banking  com- 
pany, for  an  interim  injunction  against  the  defendant,  a 

(a.)  Reported  by  V,   db  S.  Fowxe,  Esq.,  Barrister-at- 
Law. 
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High  Court. 


Ltmch  v.  Macdonald. 


HlOH  GOUBT* 


former  manager  of  their  bank,  who  had  resigned  and  ac- 
cepted an  appointment  as  sab-manager  of  a  bank  in  the 
same  town  where  the  plaintiffs  carried  on  their  banking 
business,  to  restrain  the  defendant  from  acting  in  breach 
of  an  agreement  not  to  accept  a  simihir  appointment 
after  leaving  the  plaintiffs'  service. 

In  addition  to  the  agreement,  of  which  there  was  evi*- 
dence,  the  defendant  had  executed  a  bond  in  £1,000,  con- 
ditioned to  be  void  if  the  defendant  should  not  after 
quitting  the  plaintiffs'  service  enter  into  another  bank- 
ing appointment  during  twelve  mouths  after  leaving 
them  and  within  a  radius  of  five  miles  from  the  place 
where  the  plaintiffs'  bank  was. 

The  chief  question  was  whether  the  condition  con- 
tained in  the  bond  was  in  itself  sufficient  evidence  of 
agreement  to  entitle  the  plaintiffs  to  an  injunction. 

Bomer,  Q.G.,  and  Oaraon,  for  the  plaintiffs,  cited 
Gravdy  v.  Bernard,  22  W.  R.  891,  L.  R.  18  Eq.  518, 
and  Howard  v.  Woodvoard,  13  W.  B.  132. 

Madean^  Q.G,,  and  Upjohn^  for  the  defendant. 

Ghitty,  J. — In  my  opinion  the  plaintiffs  have  shown 
that  there  was  an  agreement  by  the  defendant,  and  that 
the  bond  was  given  as  an  additional  security.  But, 
whether  that  be  so  or  not,  I  have  no  difficulty  in  decid- 
ing that  the  plaintiffs  are  entitled  to  an  injunction  on 
the  bond  itself.  The  right  way  of  construing  the  bond 
is  to  construe  its  condition  as  containing  an  agreement. 
That  there  was  an  agreement  contained  in  the  bond  is 
also  shown  by  the  recitals  in  the  bond.  I,  however,  do 
not  feel  compelled  to  rely  on  the  existence  of  recitals.  I 
think  it  is  quite  sufficient  to  look  at  the  condition  ;  and, 
bearing  in  mind  the  circumstances  under  which  the 
bond  was  given  and  the  intention  of  the  parties,  I  think 
that  the  fair  way  of  looking  at  the  bond  is  to  take  the 
agreement  as  existing  in  the  condition  itself.  That  was 
done  in  Gravely  v.  Bernard.  In  that  case  the  bond,  for 
all  practical  purposes,  contained  no  recitals,  and  all  that 
the  plaintiff  relied  on  was  the  condition  of  the  bond.  It 
however  appears  from  the  report  that  the  able  counsel 
for  the  defendant  felt  themselves  unable  to  argue  the 
case  on  that  groand,  and  were  compelled  to  admit  that 
the  defendant's  sole  chance  of  escape  was  tp  show  that 
there  was  no  consideration  fur  the  bond.  The  Master  of 
the  Rolls'  observation  in  that  case  that  the  sole  question 
was  whether  there  was  a  sufficient  consideration  for  the 
bond,  is  to  my  mind  tantamount  to  a  clear  expression  of 
opinion  that  the  agreement  could  be  extracted  from  the 
bond.  Howard  v.  Woodward,  when  examined,  is  also 
an  authority  to  the  same  effect,  though  there  was  a 
stipulation  there  which  does  not  exist  here — namely, 
that  the  penalty  should  be  a  full  sum  of  £1,000  as  liqui- 
dated damages. 

I  therefore  hold  that  there  is  an  agreement  by  the  de- 
fendant, and  the  plaintiffs  are  entitled  to  an  injunction. 

Solicitors,  Bompas,  BUchoff,  Dodgson,  <fe  Coxe  ;  Torr, 
Janeways,  A  Co,,  for  MtddUton  &  Sons,  Leeds. 


Chan.  BiT. 
Korth 


Div.  ( 
,J.   ] 


Dec.  2. 


Lynch  v.  Macdonald.  (a.) 

PraettcB'^Trial  with  a  fury — Action  assigned  to  Chan- 
cery Division — Counier'Claim — Joinder  of  cause  of 
action  not  so  assigned — Bules  of  Supreme  Court,  1883, 
ord.  36,  rr.  3,  4,  56. 

A  plaintiff,  in  his  statement  of  claim,  charged  the 
defendant  with  the  improper  and  wrongful  sale  and 
conversion  of  certain  shares,  and  the  wrongful  detention 

(a.)  Rapoxted  by  J.  Trustkam,  Eflq.»  Barrister-at-Law. 


of  certain  oVier  shares,  and  daimed  (1)  ridemptioi^  of 
all  securities  in  the  possession  of  the  defendant;  (2) 
damages  for  the  wrongful  sale  and  conversion;  (3) 
damages  fdr  the  wrongful  detention ;  (4)  sale  by  the 
court  of  the  shares  detained  ;  and  (5)  a  receiver  of  such 
shares  and  the  proceeds.  The  defendant,  in  his  counter- 
claim, charged  the  plaintiff  with  false  and  fraudulent 
representatioTt,  and  claimed  (1)  an  account  of  what  was 
due  to  him  from  the  plaintiff;  (2)  sale  of  the  shares  in 
his  possession  ;  (3)  payment  out  of  the  proceeds  of  what 
might  be  found  due  to  him;  and  (4)  damages  for  fraud. 
Held,  on  a  motion  by  the  plaintiff  for  an  order  dired* 
ing  the  trial  of  the  action  by  a  fudge  with  a  fury^  that 
the  plaintiff  was  not  entOled  as  of  right  to  trial  with 
a  jury ;  and,  under  the  circurMtances  of  the  case,  the 
court,  in  its  discretion,  refused  the  applieation. 

Motion. 

The  plaintiff  in  the  action  chargdd  the  defendant  with 
the  improper  and  wrongful  sale  and  conversion  of  cer- 
tain Gfiqualand  shares,  and  the  wrongful  detention  of 
certain  Kimberley  shares,  and  claimed  (1)  redemption  of 
all  securities  of  the  plaintiff  in  the  possession  of  the 
defendant ;  (2)  damages  for  the  improper  aud  wrongful 
sale  and  conversion  of  the  Griqualand  shares  ;  (3) 
damages  for  the  wrongful  detention  of  the  Kimberley 
shares  ;  (4)  sale  of  the  Kimberley  shares  under  the 
direction  of  the  court ;  and  (5)  a  receiver  of  such  Isst* 
mentioned  shards  and  of  the  proceeds  of  sale  thereof. 

The  defendant,  in  his  oounter-olaim,  charged  the 
plaintiff  with  false  and  fraudulent  representation,  and 
fraudulently  abstaining  from  giving  certain  information 
and  claimed(  1)  an  account  of  what  was  due  from  the 
plaintiff  to  him ;  (2)  the  sale  of  the  Kimberley  shares; 
(3)  payment  out  of  the  proceeds  of  what  should  be 
found  due  from  the  plaintiff ;  and  (4)  dami^es  for 
fraud. 

An  application  by  the  plaintiff  to  North,  J.,  at  cham- 
bers, that  the  action  might  be  tried  by  a  judge  with  a 
jury,  was  refused. 

This  was  a  motion  by  the  plaintiff  that  the  action 
might  be  tried  by  a  judge  with  a  jury,  and  that  the  time 
for  giving  notice  of  the  trial  of  the  action  might  be 
extended  until  seven  days  after  the  application. 

Cozens- Hardy,  Q.G.,  and  Swinfen  Eady,  for  the  plafai- 
tiff. — Before  the  Judicature  Act  the  claim  for  damages 
for  fraud  would  not  have  been  brought  in  the  Court  of 
Chancery.  Now  the  plaintiff  has  a  right  to  have  a  trial 
by  a  judge  with  a  jnry  :  Roles  of  Court,  1883,  ord.  36, 
r.  6 ;  The  Temple  Bar,  34  W.  R.  %%,  11  P.  D.  6  ;  Oeck 
V.  Ingram,  35  W.  R.  390,  35  Oh.  D.  117  ;  McGowom  v. 
Middleton,  31  W.  R.  835,  11  Q.  B.  D.  464.  The  case 
of  Gardner  v.  Jay,  33  W.  R.  470,  29  Ch.  D.  50,  is  not 
in  point.  At  any  rate  your  lordship  has  a  discretion  to 
order  the  action  to  be  tried  by  a  judge  with  a  Jnry,  and 
the  circumstances  of  this  case,  in  which  the  plaintiff  is 
charged  with  fraud  and  wiBhea  to  have  bis  chametet 
submitted  to  the  decision  of  a  juiy,  justify  the  exerdse 
of  such  a  discretion. 

Higgins,  Q.C,  and  R,  M,  Bray,  for  the  defendant. — 
The  plaintiff  is  not  entitled  as  of  right  to  have  the  action 
tried  by  a  judge  with  a  jury.  The  issues  might  be 
divided  and  tried  separately;  Oardner  v.  Jay  is  in 
point.     [They  were  stopped  by  the  court.] 

Swinfen  Eady,  in  reply. — The  defendant,  who  has 
added  a  common  law  issue,  in  his  counter-claim,  cannot 
now  turn  round  and  ask  to  have  that  issue  separeted. 

NoHTH,  J. — In  this  case  the  plaintiff  asks  for  relief 
which  would  be  extremely  inconvenient  for  a  judge 
with  a  jury.  The  defendant  makes  a  counter-claim 
respecting  matters  which  would  also  be  extremely  in- 
convenient for  a  judge  with  a  jury;  but  he  also  oom- 
bines  a  claim   for    damages  for  false  and  fraudolent 
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TBpmaMOan    bj    tbe    plaintiff.      The  plaintiif    now 

appIiM  to  have  the  whole  action  and  ooonter-daim  tried 

\^  a  judge  with  a  javy.     He  claims  this  first  as  o(  right. 

In  my  opinion  be  has  no  such  right.  The  plaintitE's  action 

is  ssiigned  bj  the  Jndioatare  Ajot,  1873,  to  the  Chancery 

Btfision,  and  must  be  tried  by  a  Jadge  withont  a  Jury, 

oBless  the   coort    or  a  judge   otherwise    order.     The 

pittntiif  relies  apon  ord.  36,  r.  6.    Now  role  3  of  that 

order  piorides  that  canses  or  matters  assigned  to  the 

Ohaaoeiy  IMviiioii  shall  be  tried  by  a  jndge  withont  a 

jury,  nnlesB  tbe  court  or  a  jndge  shall  otherwise  order  ; 

nie  4  profides  that  the  oonrt  or  a  judge  may,  if  it  shall 

appear  desiiBUe,  direct  a  trial  without  a  jury  in  certain 

cans  wbicfa,  pievlously  to  the  passing  of  the  Jadicature 

Act,  mid,  withont  any  consent  of  parties,  haTO  been 

tried  witboQt  a  jory  ;  and  rule  5  prorides  that  the  court 

or  s  jed^  may   direct  the  trial  without  a  jury  in  any 

cste  rcqairiog  prolonged  examination  of  documents,  or 

aooouBli,  or  inTostigation,  which  could  not  in  their  or 

hit  opioion  be  oonToniently  made  with  a  jury.    Then 

rale  Sproridea   that  **  In  any  other  cause  or  matter, 

opoo  the  application  of  any  party  thereto  for  a  trial  with 

a  joiy  of  the  cause  or  matter  or  any  issue  or  fact,  an 

order  shall  be  made  for  a  trial  with  a  jury."    The  rules 

i,  5,  and  6  do  not  apply  to  this  case.    In  my  opinion  the 

plaintiirs  cLaim  as  of  right  wholly  fails.     With  regard 

to  the  ^sccetian  of  the  court  to  order  a  trial  with  a  jury, 

1  have  pointed  out  tbst  the  claims  made  in  this  action 

nould  be  ^ei>  inconvenient  for  a  judge  and  jury  to  try. 

This  is  not  an  appliestion  that  the  charge  of  false  and 

fmudnlent  represeofation  should  be  struck  out  of  the 

oouster-daim  as  being  more  proper  to  be  tried  in  a 

sepsiate  aetioa ;  or  for  a  direction  that  the  i«sue  on  the 

ODuator-daim  should  be  tried  separately,  but  an  appll- 

catioa  that  the  whole  action  should  be  tried  by  a  judge 

ssd  joiy.    I  see  no  reason  for  acceding  to  this  motion, 

and  I  direct  that  the  action  and  counter-claim  be  tried 

by  a  Judge  without  a  jury.    The  costs  of  this  application 

to  he  the  defendant's  costs  in  any  erent. 

Sdleiton,  Saunders,  Batoka/ord,   BtnntU^    A  Co,; 
Wsbcy,  TUleard,  A  Frtematu 


Ih  re  Metcalfe. 
Metcalfe  v,  Bleitcowe.  (a.) 

Solidior — BiU  of  coaU'^Taxaiion — EUetion^'NoUce — 
"  Undertaking  any  buaineas  "— "  Client  "^One  of 
eeeeral  irusieee  —  OenercU  Order  under  SoUcitora* 
RananeraUan  Act,  1881  (44  A  45  Viet,  c  44),  rr.  6,  8. 

The  nctiee  of  eUdion  under  rule  6  of  the  General 

Order  under  the  Solicitors'  BemunerationAct,lSSl,  as  to 

fmmueraUon  for  conveyancing  business  arising  in  an 

sdisa,  must  be  given  by  the  solicitor  before  he  undertakes 

■dk  eemveyandng  business.     After  having  done  any 

*«b  Ml  ike  matter  which  wotdd  properly  be  covered  by 

^«ak  charge — e.g.,  discussed  vrith  the  dient  the  mode 

•/  uk  and  questions  relating  to  the  title^t  is  too  late 

farUmioeieet. 

lAie  Allen,  35  W.  B.  218.  34  Ch.  D.  433,  and  Hester 
r.  fieitw,35  W.  B.  233,  34  Ch.  D.  ^01 ,  followed. 

Sembfa^  where  a  solicitor  is  acting  for  several  trustees, 
notice  Iff  election  must  be  given  to  them  all. 


I  to  review  taxation. 
The  question  in  this  case  was  as  to  the  Talidity  of  a 
aoiiee  of  election  under  rule  6  of  the  General  Order  under 
IheSolieitors'  Bemnneration  Act,  1881.    This  depended 

k^)  Reported  by  0.  HaaBBaT  Bbowk,  Esq.,  Barrister-at- 
L»w« 


upon  (1)  whether  the  election  was  made  in  time ;  (2) 
whether  the  election,  being  communicated  to  only  one  of 
two  trustees,  could  be  supported. 

Messrs.  Tamplio,  Tayler,  k  Joseph  acted  as  solicitors 
for  Mr.  Blencowe  and  Mr.  W.  C.  Metcalfe,  wbo  as 
trustees  were  defendants  in  an  administration  action. 
In  the  course  of  this  action  it  became  necessary  to  raise 
a  sum  of  money  for  payment  of  costs.  It  was  at  first 
proposed  to  do  this  by  way  of  mortgage ;  but  afterwards 
it  was  determined  to  sell  a  portion  of  the  estate  for  the 
purpose.  A  summons  was  taken  out  in  the  action,  and 
an  order  for  sale  made  on  the  7  th  of  May,  1886.  No 
steps  were  taken  by  the  solicitors  in  the  matter  of  tbe 
sale  between  that  date  and  the  21st  of  June,  1886,  on 
which  day  Messrs.  Tamplin,  Tayler,  &  Joseph  oommuni- 
cated  their  election  in  irriting  to  Mr.  Mctoalfe,  one  of 
the  trustees,  in  the  following  terms :  *'  Re  Metcalfe, 
deceased.— Referring  to  the  proposed  sale  of  the  *  Met- 
calfe Arms,'  we  beg  to  inform  you  and  your  co- trustee, 
Mr.  Blencowe,  that  we  hereby  elect  that  our  remunera- 
tion for  such  business  shall  be  in  accordance  with  the 
old  system  of  costs  as  altered  by  schedule  2  of  the 
Remuneration  Orders.*'  Shortly  after  the  21st  of  June, 
1886,  the  sale  was  proceeded  with,  and  in  due  course 
completed.  Tbe  bUl  of  costs  was  made  out  on  the 
footing  of  the  above  notice.  The  taxing  master  die- 
allowed  many  of  the  items,  on  the  ground  that  the 
remuneration  should  be  according  to  the  scale  charge 
fixed  by  schedule  1  to  the  General  Order  under  the 
Solicitors'  Remuneration  Act,  1881. 

The  defendants  objected  to  the  disallowance  of  these 
items,  urging  that  they  were  rightly  included  in  the 
bill,  being  charges  for  conveyancing  work  done  as 
fixed  by  schedule  2  to  the  order,  and  because^  before 
undertaking  the  business  in  respect  of  which  such 
charges  were  made,  the  defendants'  solicitors,  by  writing 
under  their  hand,  communicated  to  the  client  that  they 
elected  that  their  remuneration  should  be  according  to 
schedule  2  to  the  order. 

The  taxing  master  overruled  these  objections  on  the 
ground,  inter  alia,  that  the  notice  was  given  only  to 
one  trustee,  not  to  both,  and  that  in  his  opinion  a  notice 
of  this  description  should  be  given  to  all  the  trustees. 

The  taxing  master  then  certified  the  taxation  according 
to  the  scale  in  the  General  Order,  whereupon  the 
defendants  took  out  this  summons,  asking  that  their 
objections  to  the  taxation  might  be  allowed,  and  for  a 
reference  back  to  the  taxing  master  to  vary  his  certificate 
accurately. 

8,  Dickinson,  for  the  applicants. 

A.  W.  Bowden,  for  the  plaintiffs,  pointed  out  certain 
items  in  the  solicitors'  bill  of  costs  (which  are  referred  to 
in  the  judgment).     [He  was  stopped  by  the  court.] 

Dickinson  replied. 

Stiklino,  J.~ a  point  has  been  argued  before  me  which 
was  not  brought  to  the  notice  of  the  taxing  master,  and 
on  that  point  I  decide  the  question.  While,  therefore, 
it  is  on  that  account  unnecessary  for  me  to  discuss  the 
reasons  advanced  by  the  taxing  master  for  the  course 
.which  he  has  taken,  I  wish  it  to  be  understood  that  I  do 
not  disagree  vrith  those  reasons. 

The  question  in  this  case  is  whether  the  election  was 
made  in  accordance  vrith  rule  6  of  the  General  Order  under 
the  Solicitors'  Romuneratiou  Act,  1881.  That  rule  says 
that  "In  all  cases  to  which  the  scales  prescribed  in 
schedule  1  hereto  shall  apply,  a  solicitor  may,  before 
undertaking  any  business,  by  writing  under  his  hand 
communicated  to  the  client,  elect  that  his  remuneration 

I  shall  be  according  to  the  present  system  as  altered  by 
schedule  2  hereto ;  but  if  no  such  election  shall  be  made, 
his  remuneration  shall  be  according  to  the  scale  pre- 
scribed by  this  order." 
Now  the  business  in  this  case  was  conTeyanoing  husi- 
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neB8  connected  ivith  a  sale  in  the  eonrse  of  an  adminis- 
tration action  for  the  purpose  of  paying  certain  costs. 
It  bas  been  argued  by  Mr.  Dickinson  that,  tbe  order  for 
eale  being  made  on  the  7th  of  May,  1886,  and  tbe  notice 
of  election  being  given  on  the  2l8t  of  Jone,  1886»  and 
nothing  having  been  done  in  the  matter  of  the  sale  in 
the  meantime,  the  election  was  in  time.  Bat  I  find  in 
the  solicitor's  bill  of  costs  an  entry,  under  date  the  24th 
of  March,  of  a  charge  for  preparing  the  summons  for 
sale ;  on  the  31st  of  March  a  charge  is  made  for 
attending  the  summons;  and  on  the  5th  of  April  a 
conference  is  charged  for,  at  which  the  question  was 
discussed  whether  the  sale  should  be  by  publio  auotion 
or  private  contract,  and  the  title  was  considered.  In 
my  opinion  this  case  comes  within  the  principles  laid 
down  in  In  re  AUen^  35  W.  B.  218,  34  Cb.  D.  433,  and 
Beater  v.  Hester,  35  W.  B.  233,  34  Ch.  D.  607,  and  it  is 
too  late,  under  the  6th  rule  of  tbe  General  Order,  for  a 
solicitor  to  declare  his  election  after  holding  a  conference 
with  the  client  for  the  purpose  of  discussing  the  mode 
of  sale  and  tbe  title  to  the  property.  Such  a  conference 
is  properly  business  covered  by  the  scale  charge,  and  the 
election  referred  to  in  the  rule  must  be,  in  my  judgment, 
declared  before  undertaking  any  such  business. 

As  regards  the  reasons  given  by  tbe  taxing  master, 
one  of  them  raises  a  question  of  some  importance,  as  to 
which  it  may  be  well  that  I  should  express  an  opinion. 
The  taxing  master  says  that  notice  to  one  of  two  trustees 
is  not  sufficient.  II  is  not  necessary  for  me  to  decide 
tbe  point ;  but,  as  at  present  advised,  I  consider  that  a 
solicitor  must  pursue  his  right  of  election  under  the 
General  Order  strictly,  and  that,  as  according  to  the  rule 
notice  must  be  communicated  to  *'  the  client,"  and  the 
client  in  this  case  consisted  of  two  persons,  notice  to  one 
of  them  was  not  sufficient. 

Solicitors,  Tamplin^  Tayler,  &  Jo$eph  ;  ErneBt  Bevir. 


La  TiiiNtDAD  (Luiited)  v.  Baowke.  (a.) 

Practice — Evidence^- Affidavits — CroBB-examinaiion  of 
deponent — Diicretum  of  court  or  judge — Motion — 
Bulee  of  Court,  1883,  ord.  38,  r.  1. 

The  court  or  fudge  hoi  a  diacretiony  in  making  an 
order  under  ord,  38,  r .  1,  for  the  attendance  for  croU' 
examination  of  a  person  who  has  made  an  affidavit,  and 
is  not  bound  to  make  such  an  order. 

Motion. 

This  was  a  motion  by  the  plaintiff  company  for  an 
interim  injunction  to  restrain  tbe  defendant  from  deal- 
ing with  certain  shares  of  the  company  which  had  been 
allotted  to  the  defendant  in  part  payment  of  property 
sold  by  him  to  the  company,  but  which  they,  alleged 
the  defendant  had  not  conveyed  to  them.  The  motion 
was  supported  by  an  affidavit  made  by  a  director  which 
the  defendant  had  not  had  time  to  answer. 

D.  L,  Alexander,  for  the  defendant.— I  apply  under 
ord.  38,  r.  1,  for  an  order  directing  the  deponent  who 
made  the  affidavit  to  attend  before  an  examiner  for 
oroes-examinatioB.  A  party  against  whom  an  affidavit 
is  used  has  a  right  to  require  the  deponent  to  attend  to 
be  cross-examined  :  ord.  87,  rr.  20,  22.  I  submit  that 
the  court  is  bound  to  make  tbe  order. 

Biggins,  Q.O.,  and  P.  8.  Stokes,  for  the  plaintlil 
company. 

Ord.  38,   r.   1,   provides  that   "Upon  any  motion, 
(a.)  Beported  by  J.  Trustram,  Esq.,  Barrister-at-Law.  J 


petition,  or  summons  evidence  may  be  given  by  affi- 
davit ;  but  the  court  or  a  judge  may,  on  the  application 
of  either  party,  order  the  attendance  for  cross-examina- 
tion of  the  person  making  any  such  affidavit.'* 

North,  J. — I  cannot  admit  that  the  rules  oblige  me 
to  order  the  attendance  of  a  deponent  for  cross-examina- 
tion.  If  there  was  any  rule  requiring  me  to  make  sach 
an  order  under  any  circumstances,  the  result  would  be  a 
waste  of  time  and  expense.  I  do  not  say  that  I  shall 
not  make  such  an  order  when  I  hear  the  motion ;  sll  I 
decide  is  that  I  shall  not  do  so  now.  When  the  rule 
provides  that  the  couit  or  a  judge  may  do  a  thing,  it  does 
not  mean  that  I  must  do  it.  I  do  not  think  tbe  time 
has  come  for  making  such  an  order,  and  I  am  not  now 
in  a  position  to  tell  whether  cross-examination  ought  to 
be  permitted. 

[The  motion  was  treated  as  made  ex  parte,  an  injunc- 
tion was  granted  for  a  week,  and  the  motion  was  directed 
to  stand  over  for  that  period  ;  and  when  all  parties  were 
prepared  to  contest  the  motion  the  deponent  was  directed 
to  attend.] 

Solicitors,  ParTctr,  GarreU,  &  Parker  ;  W.  F.  Tarn. 


Q.  B.  Div.  (Stephen  and  Charles,  JJ.)  Nov.  25,  26. 

JowETT  V.  Idle  Local  Boabs.  (a.) 

Public  Health  Act,  1875  (38  <fe  39  Vict  c.  55)— ifain- 
ing  of  *^ street**  in  section  150 — InAerpretaiion  dause 
{eection  4)— Qi<«s<um  of  law. 

The  meaning  of  "  street "  ffi  section  150  of  the  Public 
Health  Act,  1875,  includes  any  of  iJie  words  set  out  in 
the  interpretation  clause  {section  4]  which  art  turf  tiiom- 
sistent  with  the  context  or  su&/€ct-maMer  of  that  section 
according  to  the  method  of  construction  laid  down  in  The 
Mayor  of  Portsmouth  v.  Smith,  13  Q.  B.  D.  184,  52 
W,  B.  Dig.  123,  by  the  Court  of  Appeal;  and  such 
extended  meaning,  if  so  applicable,  must  be  read  into  the 
word  **  ttreet  "  throughout  the  section,  without  regard  to 
the  particular  work  to  bt  done  under  it. 

The  question  whether  the  place  in  disputecomes  within 
the  interpretation  clause  is  one  of  law  for  the  judge  at 
the  trial,  and  the  question  which  may  properly  be  left  to 
the  jury  is  whether  the  said  place  is  **  a  street  in  the 
popular  acceptation  of  t?ie  term  "  as  left  by  Lindley,  L/., 
in  The  Mayor  of  Portsmouth  v.  Smith. 

The  fudgment  in  Beg.  v.  deckheaton  Local  Board, 
50  J.  P.  598,  is  inconeistent  wUh  the  judgment  of  the 
Court  of  Appeal  in  Tbe  Mayor  of  Portsmouth  v.  Smith. 

Motion  for  entry  of  judgment  for  defendante. 

The  plaintiffs  had  brought  an  action  for 
against  the  defendant  local  board  for  entering  upon  cer- 
tain private  premises  called  "  Union-yard/'  for  paving 
the  centre  of  the  yard  as  a  roadway.  The  local  board 
maintained  that  the  yard  was  a  '* street"  within  the 
meaning  of  section  150  of  the  Public  Health  Act,  1875. 

Upon  the  trial  before  Manisty,  J.,  '*  Union -jard  "  waa 
shown  to  be  a  kind  of  irregular  square,  with  a  more  or 
less  continuous  row  of  houses  on  one  side  having  their 
back  premises  towards  the  yard  ;  on  the  other  aide  were 
some  groups  of  cottages,  and  at  the  head  of  tbe  yard 
were  some  mill  works,  the  gates  of  which  opened  on  to 
the  yard.  Those  employed  at  the  mill  works  paaaed  in 
and  out  of  Union-yard.  The  judge  left  the  whole  quea- 
tion  whether  Union -yard  waa  a  street  within  the  Act  to 
the  jury,  and  the  jury  found  that  *'  under  the  excep- 
tional surroundings  the  road  in  Union-yard    did   not 

(a.)  Beported  by  S?bncbr  L.  Uolland,  Esq.,  B«rriate^- 
at-Law. 
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09m6  within  the  meaniog  of  a  street."  The  judge 
entered  Jadgment  ior  the  plaintiffs^  and  the  de- 
feadants  now  moved,  on  the  ground  that  the  judge 
oegfat  not  to  have  left  to  the  jury  the  general  question 
of  whether  tbie  jaid  was  a  "  street/'  but  ought  to  have 
held  that  it  was  a  question  of  law  whether  '* street" 
here  was  within  section  150  of  the  Public  Health  Act, 
1875,  and  that  jadgment  ought  to  be  on  that  ground 
entered  for  the  defendants. 

Forhes,  Q.C.,  and  Wilber/oree,  for  the  defendants. — 
It  is  a  qnestion  of  law  in  these  cases  whether,  upon  the 
facta  as  found,  the  plaee  comes  within  the  meaning  of 
"  street  **  in  section  150  of  the  PubUo  Health  Act,  1875, 
and  the  sseaniog  of  **  street "  is  deflned  hy  the  interpre- 
tation clause  (seetion  4)  of  the  statute :  The  Mayor  of 
PorUmovtkr.  Smithy  10  App.  Gas.  361  (per  Lord  Black- 
bun,  at  p.  373,  and  Ijord  Watson,  at  p.  375),  13  Q.  B.  D. 
184, 32  W.  B.Dig.  123.  33  Ibid.  128 ;  Mauds  ▼.  Baildon 
Local  Boards  10  Q.  B.  D.  394,  31  W.  R.  Dig.  114; 
rbyfor  T.  CHdham  Corporation,  25  W.  R.  178,  4  Ch.  D. 
395;  Robinson  ▼•  Barton  EcdcB  Local  Boards  32  W.  R. 
U9,  8  App.  Gas.  798. 

Tindal  AtiUnMon,  Q^O,,  and  Longitaffe^  for  the  plain- 
tiSs. — liotd  Selbome,  in  Bohimon  ▼.  Barton  Ecdet  Local 
Board,  at  p.  801,  says :  "  An  interpretation  clause  like 
this  b  not  meant  to  preyent  the  word  raceifing  its  ordi- 
nary, popular,  and  natural  sense  whene?er  that  would  be 
properly  appUcsble."  The  word  "  street "  must  be  taken 
in  reiatton  to  the  oostext — i.e.,  in  relation  to  the  par- 
ticular work  to  be  dooe.    A  local  board  may  not  of  their 
own  choice  make  a  paved  road  of  what  is  only  a  trap  or 
yard  aoj  more  than  they  may  make  a  roadway  o?er  a 
porfioo  of  a  square.     "  Street"  for  such  work  must  be 
atxkalj  limited.  .  For  sanitary  works,  '*  street,"  it  is  ad- 
mitted, might  be  taken  in  seetion  150  in  its  extended 
sense,  as  such  works  would  be  for  the  benefit  of  the 
wiioie    aqaare    or    yard :   Beg,    ▼.    Cleckheaton  Local 
Beards  50  J.  P.  598 ;  Beg.  t.  Ful/ord,  12  W.  B.  715. 
It  is  a  qneation  of  fact  for  the  jury  in  each  case  in  what 
sense  the  word  **  street  '*  is  to  be  used :  Reg*  t.  Sheil, 
50  L.  T.  590,  32  W.  B.  Dig.  104. 

Stephix,  J. — We  ha?e  come  to  the  conclusion  that 

under  order  40  we  liaTe  the  power  to  enter  judgment  for 

ttia  defendants  on  the  ground  that  Manisty,  J.,  ought  to 

have  decided  the  question  of  law  himself  and  not  to  ha?e 

left  the  whole  question  to  the  jury.    The  points  to  be 

decided  are  resUj  few  and  very  simple.    The  Portemouth 

aue,  although  dependent  upon  another  statute,  olearly 

decides  that  sn  interpretation  clause  like  section  4  in  the 

Pobdie  Health  Act,  1875,  ii  to  be  read  into  section  150 

for  present  purposes.  That  case  OTcrrules  Maude  ▼.  Bail' 

dan  Loood  Boards  and  that  being  so  I  cannot  see  my  way 

to  reconcile  the  decision  of  the  Divisional  Court  in  Reg. 

▼.  C2edUea<ofi  lAical  Board  with  the  Portamouih  case  as 

deeidsd  by  the  Court  of  Appeal  and  with  the  observations 

G«  St  made  in  the  House  of  Lords.     With  great  respect, 

thenlote,  I  cannot  agree  with  the  judges  in  that  case. 

*Iheir  dedsion  is  in  direct  opposition  to  the  Portsmouth 

cese.    Following  this  ease  we  must  hold  that  the  inter- 

g^^stian  danse  mast  be  read  into  section  150.    This  is 

Bs*  iseoasistent  with  Lord  Selbome's  observations  in 

'BtHatM  ▼.  Barton  Ecclea  Local  Board,   On  the  contrary, 

f  tfaiskhe  pats  in  other  words  the  views  I  hare  expressed 

ia  the  esttss  of  the  argument.    The  interpretation  clause 

anliBtitatieB  the  word  *'  street "  for  any  words  mentioned 

im  mecUoa  i  subject  only  to  the  limitation   that  such 

words  ate  not  inconsistent  with  the  powers  to  be  exercised 

wader  that  secttoo.     As  Lord  Selborne  says,  "  An  inter- 

fsefia^on  eUnee  of  this  kind  is  not  meant  to  prevent  the 

WQid  receiving  its  ordinary,  popular,  and  natural  sense 

'vheuver  that  would   be  properly  applicable ;    but  to 

Mabls  the  word  as  used  in  the  Act,  when  there  is  nothing 

ia  the  context  or  snbjeet-matter  to  the  contrary,  to  be 

•Pitted  to  some  things  to  which  it  would  not  ordinarily 


be  applicable.  I  look  upon  this  portion  of  the  interpreta- 
tion clause  as  meaning  neither  more  nor  less  than  this, 
that  the  provision  contained  in  the  Act  as  to  streets 
(whether  new  streets  or  old  streets)  shall,  unless  there  be 
something  to  the  contrary,  be  read  as  applicable  to  these 
different  things."  The  first  question  is  whether  the 
extended  sense  of  the  word  '*  street "  (and  we  have 
nothing  to  do  here  with  country  lanes  or  any  quostiou  of 
that  sort),  whether  any  of  the  words  "highway,  road, 
lane,  footway,  square,  court,  &o.,"  as  given  by  the  inter- 
pretation clause  (section  4),  accurately  describe  the  place 
here  in  question.  I  am  of  opinion  that  one  or  other  of 
those  words  do  cover  this  place.  Union-yard,  provided 
that  such  word  is  not  inoonalstent  with  the  consequences 
to  ensue.  Mr.  Tindal  Athinson  admits,  for  instance, 
that  the  word  "square"  would  apply  to  this  yard.  So 
would  the  word  "  court "  and  possibly  the  words  "  foot- 
way "  or  **  passage.''  Any  of  these  words  are  large  enough 
to  cover  Union-yard.  But  Mr.  Tindal  Athlnson  says 
that  any  such  extended  meaning  of  the  word  "  street "  is 
only  intended  to  apply  to  sanitary  work,  such  as  sewering. 
He  would  not  dispute  such  a  construction  in  such  a  case, 
but  he  says  that  it  is  not  right  to  apply  this  extended 
meanlngof  "street"  in  a  matter  of  mere  road-making 
in  thU  yard,  beesuse  under  the  particuUr  oiroumstances 
as  alluded  to  by  the  jury  such  a  meaning  would  be  in- 
consistent with  road-making  done  in  this  particular  place. 
The  effect  of  such  a  construction  would  be  to  split  up 
section  150  in  a  way  which  the  Legislatuie  could  not  have 
intended  it  to  be  split  up.  It  is  alleged  that  otherwise 
local  boards  are  ^ven  power  to  interfere  in  private 
matters  for  other  than  sanitary  reasons  and  to  charge  the 
public  for  work  which  is  only  required  for  private 
interests.  I  feel  bound  to  admit  that  under  our  reading 
of  the  section  it  may  be  the  case  that  such  boards  might 
have  the  opportunity  of  acting  with  a  view  to  private 
rather  than  public  interests.  That  is  a  danger  which  the 
Legislature  must  be  taken  to  have  preferred  to  riik  rather 
than  the  danger  of  the  loss  of  proper  sanitary  arrange- 
ments. If  that  reading  leaves  open  opportunities  for 
jobbing  the  court  cannot  help  that.  The  word  «  street " 
in  section  150  can  hardly  be  turned  into  what  I  may  call 
a  shif  thig  use,  and  I  cannot  think  that  such  would  be  a 
proper  way  to  read  the  section.  Judgment  must  there- 
fore be  entered  for  the  defendants. 

Ohablbs,  J. — I  am  of  the  same  opinion.  We  ara 
bound  by  the  Portsmouth  case  in  the  Court  of  Appeal  to 
read  into  section  150  the  definition  of  <*  street  '*  as  given 
by  section  4  of  the  Public  Health  Act.  It  U  true  there 
may  be  some  doubt  whether,  in  the  appeal  before  the 
House  of  Lords,  it  was  decided  that  the  definition  clause 
ought  to  be  read  into  this  section.  Bat  no  final  decision 
was  given  in  that  House  on  that  point,  and  the  decision, 
therefore,  of  the  Court  of  Appeal  remains  in  this  respect 
untouched.  Wo  must  read  into  the  section,  then,  the 
words  "road,  lane,  footway,  square,  court,  alley,  or 
passage,  whether  a  thoroughfare  or  not."  It  seems  that 
on  the  admitted  facts  the  judge  would  have  been  justi- 
fied in  holding  that  Union.yard  was  certainly  within  one 
or  other  of  those  words,  and  I  certainly  think  that  some 
of  them  would  cover  this  place  in  question — for  instance, 
"  footway,"  from  the  traffic  shown  of  passengers  up  and 
down  to  the  mill  works.  There  certainly  was  con- 
siderable traffic  of  such  sort,  though  the  way  had  never 
been  actually  dedicated  to  the  public  The  jury  were, 
however,  not  asked  in  the  way  that  Lindley,  L.J.,  asked 
the  jury  at  the  trial  of  the  Portsmouth  case,  '*  Whether 
this  place  was  a  street  or  not  in  the  popular  sense  of 
that  word  P  "  but  whether  it  was  a  street  generally  so  as 
to  come  within  the  meaning  of  the  Public  Health  Act  ? 
Their  answer  was  to  the  effect  that  it  Was  not  a  street 
within  the  meaning  of  that  Act.  That  was  not  a  ques- 
tion for  them,  nor  is  there  anything  inconsistent  with 
such  a  finding  of  the  jury  in  our  entering  judgment  for 
the  defendants.     I  am  of  opinion  that,  as   a  matter  of 
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law,  the  judge  himself  at  the  trial  ought  to  have  entered 
such  a  judgment. 

In  the  OUckheaUm  eaae  it  is  difficult  to  see  how  the 
judges  came  to  the  conclusion  they  did  in  Tlew  of  the 
decision  in  the  Portsmcuih  case.  Smith,  J.,  says  that 
**  a  lane  is  not  included  in  the  word  '  street '  in  the  statu- 
tory sense  of  that  word.*'  There  is  some  ambiguity  in 
the  report,  but  assuming  it  to  be  correct  to  the  effect 
that  section  150  only  contemplates  expenditure  on 
streets  in  the  ordinary  sense  of  the  word,  such  a  decision 
is  contrary  to  the  decision  of  the  Court  of  Appeal  as  laid 
down  in  the  PortsTnouth  case. 

Judgment  entered  for  the  defendants. 

Solicitora  for  the  plaintiffs,  Zancaater  <ft  Wright,  Brad- 
ford. 

Solicitors  for  the  defendants,  Killick,  Hunteff  ^ 
Vint,  Bradford. 


Q.  B.  Div.  (WUls  and  arantham,  JJ.)  No?.  29. 

Mayor  op  Darwek  v.  Lancashire  Justices,  (a.) 

Highways  and  Locomotives  Amendment  Ad.  1878  (41  S 
a  42  Vict.  c.  77),  s.  13— rramways  Act.  1870  (33  <fc  34 

Ffcf.   c.   78),   6.   28— 5kcA;6um  and   Over  Darwen 

Tramways  Ad,  1879  (42  ifc  43  Vid.  c.  ccxxv.),  ss,  47, 

50— jSia^pensea  ofre^ir  of  roadway. 

By  a  local  Tramways  Ad  it  was  provided  thai,  in 
ease  steam  power  sJiouid  he  used  on  the  tramway,  the 
tramway  company  should  repair  the  whole  esdent  of  thai 
part  of  a  main  road  over  which  their  lines  passed,  but 
thcU  the  company  might  make  such  contracts  and  agrees 
mentsfor  the  repair  of  the  road  with  the  road  authority 
of  the  lorough  as  might  he  approved  by  the  Board  of 
Trade.  It  was  also  provided  that  no  contrad  or  agree- 
ment  to  be  entered  into  under  the  Ad  should  operate  to 
lessen  the  liability  of  the  company  under  sedion  28  of 
the  Tramways  Ad,  1870.  The  road  authority  of  tJie 
borough  entered  into  a  contract  with  the  company,  by 
which  tJie  expenses  of  maintenance  and  repair  of  the  road 
were  divided  hetwem  them.  In  an  adion  by  the  borough 
road  authority  against  the  county  authority  for  contri- 
bution under  sedion  13  of  the  Highways  and  Locomotives 
Act,  1878, 

Held,  thai  the  county  authority  were  liable  to  pay  out 
of  the  county  rate  one-half  of  the  ewpemes  incurred  by 
the  borough  authority  under  the  contrad. 

Special  case. 

1.  The  plaintiffs  are  the  highway  authority  for  the 
highway  area  of  the  borough  of  Ofer  Darwen,  in  the 
county  of  Lancaster,  and  also  the  road  authority  within 
the  meaning  of  the  Tramways  Act,  1870,  and  the  Black- 
burn and  Over  Darwen  Tramways  Act,  1879. 

2.  The  defendants  are  the  county  authority  as  defined 
by  the  Highways  and  Locomotives  (Amendment)  Act, 
1878. 

4.  The  Bolton  and  Blackburn  road  passes  through  the 
said  borough,  and  became  on  July  20,  1877,  a  main 
road  within  the  meaning  of  section  13  of  the  Highways 
and  Locomotives  Act,  1878. 

5.  By  section  13  of  the  Highways  and  Locomotives 
Act,  1878,  it  is  enacted  that  '*  For  the  purposes  of  this 
Act,  and  subject  to  its  provisions,  any  road  which  has 
within  the  period  between  the  Slst  day  of  December,  1870, 
and  the  date  of  the  passing  of  this  Act  ceased  to  be  a 
turnpike  road,  and  any  road  which,  being  at  the  time  of 
the  passing  of  this  Act  a  turnpike  road,  may  afterwards 
cease  to  be  such,  shall  be  deemed  to  be  a  main  road,  and 
one -half  of  tbe  expenses  incurred  from  and  after  the 
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29th  day  of  September,  1878,  by  the  highway  authority 
in  the  maintenance  of  such  road  shall,  as  to  every  part 
thereof  which  is  within  the  limits  of  any  highway  area, 
be  paid  to  the  highway  authority  of  such  area  by  the 
county  authority  of  the  county  in  which  such  road  is 
situate  out  of  the  county  rate  on  the  certificate  of  the 
surveyor  of  the  county  authority,"  &c. 

6.  In  1880  a  tramway  was  constructed  upon  the  ssid 
road  within  the  said  borough  by  the  Blackburn  and  Over 
Darwen  Tramways  Oo.  under  the  provisions  of  the 
Tramways  Act,  1870,  and  the  Blackburn  and  Over 
Darwen  Tramways  Act,  1879.  The  said  tramway  runs 
for  a  distance  of  2  miles,  6  furlongs,  33  yards  over  the 
said  road  within  the  said  borough.  Steam  power  has 
always  been  used  upon  the  said  tramway. 

7.  By  section  28  of  the  Tramways  Act,  1870  (33  &  34 
Vict,  c.  78),  it  is  enacted  that  •«  The  promoters  shall  at 
their  own  expense  at  all  times  maintain  and  keep  in 
good  condition  and  repair,  with  such  materials  and  m 
such  manner  as  the  road  authority  shall  direct  and  to 
their  satisfaction,  so  much  of  any  road  whereon  any 
tramway  belonging  to  them  is  laid  as  lies  between  the 
rails  of  the  tramway  (where  two  tramways  are  laid  by 
the  same  promoters  in  any  road  at  a  distance  of  not 
more  than  four  feet  from  each  other),  and  the  por- 
tion of  the  road  between  the  tramways,  and  in  ev«y 
case  so  much  of  the  road  as  extends  eighteen  inches 
beyond  the  rails  of  and  on  each  side  of  any  such  tram- 

way.** 

8    By  section  47  of  the  Blackburn  and  Over  Darwen 
Tiamways  Act.    1879  (42  &  43  Vict.  c.  coxxv.),  it  is 
enacted  that  •' the  company  "  (meaning  the  Blaokbarn 
and  Over  Darwen  Tramwajs  Oo.)  "  shall  maintain  and 
keep  in  good  and  sufficient  repair  the  entire  width  of 
any  road  (exclusive  of  the  foot  path  or.  foot  pavement; 
along  or  across  which  any  of  their  tramways  ih^W  «» 
laid  to  the  reasonable  satisfaction  of  the  road  authority, 
and  in  such  manner  and  with  such  materiaU  as  such 
authority  may  direct;  and  if  the  company  at  any  tiine 
fail  or  neglect  so  to  do,  the  road  authority  may  causa 
the  necessary  repairs  to  be  done,  and  may  in  such  owe 
recover  the  reasonable  cost  of  such  repairs  from  the 
company  in  any  court  of  competent  jurisdiction.    The 
expressions  '  road '  and  *  road  authority  '  shall  have  the 
same  meanings  as  are  defined  by  the  Tramways  Act, 
1870.    Provided  that  the  provisions  of  this  section  ahaU 
only  apply  when  steam  power  is  used  on  the  tramways. 
Provided  also,  that,  notwithstanding  anything   in  the 
section  contained,  the  company  may  from  time  to  time 
enter  into  and  make  such  contracts  or  agreements  witti 
the  road  authority  of  either  borough '   (meaning  the 
boroughs  of  Blackburn  and  Over  Darwen)  •  reepectiftfy 
for  the  repair  and  maintenance  of  such  road  as  may  be 
approved  by  the  Board  of  Trade.* "  _ 

9.  By  section  50  of  the  saime  Act  "  Nothing  in  this 
Act  or  in  any  contract,  agreement,  or  arrangement  to  be 
made  under  this  Act  shall  operate  to  lessen  the  liabUiiy 
of  the  company  under  section  28  of  the  Tramwaye  Act, 
1870,  with  respect  to  the  repair  of  any  road  whereon  any 
tramway  belonging  to  them  is  laid." 

11.  By  an  agreement,  dated  the  1st  of  May,  1880,  ana 
made  between  the  plaintiffs  of  the  one  part  and  the 
Blackburn  and  Over  Darwen    Tramwaye  Co.,  of   the 
other  part,  it   was  agreed  {inter  alia)  as   followe:— 
Clause   1.— "That    in  lieu  of  maintatoing    in    repair 
the  entire    width  of    the  roadway  along    which    the 
company's    tramways    may    be  laid,  as    provided    by 
the  47th  section  of  the  Blackburn  and  Ofer  Datwea 
Tramways    Act,    1879,   the    company    ahsll   onlj    be 
liable  in  respect  of  the  repair  of  so  much  of  the  aeid 
roadway  as  lies  between  the  rails  of  the  said  tramway, 
and  8ft.  6in.  beyond  or  on  the  outer  side  of  such  raila, 
and  where  two  tramways  are  laid  in  any  road,    aleo 
the  space  between  the  two  tramways."    By  claaee    8 
of    the  said  agreement  the   company  were  bound   to 
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down    their    anthoiized    tramwayd    with    a    4ffc. 

and    t>    pafo    with    setts    the    width    of    the 

readway  in  respeot  of  the  repairs  to  which  the  oom- 

laay  were   liable  as  aforesaid.      By  clause  3    it  was 

pnmded  thai  *'  After  the  company  ahall  have  effectually 

^led  the  Mid  roadway  in  accordance  with  the  proyi- 

flovis  of  the  last   preceding  clause  of   this  agreement, 

the  corporalion  ahall  within  their  district  thenceforth 

dating  the  coBlinuanoe  of  this  agreement  maintain  and 

keep  In  repair  the  whole  width  of  the  said  roadway  with 

■aeh  materials  and  in  saoh  manner  as  the  sai4  corporation 

may  detenaiae,  and  the  company  shall  from  time  to 

time,  and  ss  and  when  required  by  the  said  corporation, 

pay  the  aaid   corporation  a  proportionate  part  of  the 

ezpeuet  which  may  haTo  been  incurred  by  the  said  cor- 

poutiaa  in  repairing  the  said  roadway  as  aforesaid,  such 

piopoftiflaate  part  of  snob  expenses  to  be  ascertained 

and  dflftenained  by  the  borough  sur?ejor.'* 

11  The  average  width  of  the  said  roadway  is  28ft.  6in.» 
oat  ef  vhieh  the  company,  under  the  foregoing  agree- 
■sDt,  repair  lift. 

J3.  The  said  agreement  was  duly  approved  by  the 

fioard  of  TEade»  and  the  said  road  for  such  distance  as 

the  said  tramwaya  extend  over  it  within  the  said  horough 

c^   Over  Darwen  baa  always  been  repaired  and  the 

expanse  thereof  apportioned  between  the  plaintiffs  and 

the  tramways  eompany  In  aooordanoe  with  the  terms  of 

the  Bud  agteeeaent.     No  notice  of    such    agreement 

having  been  saade  was  given  to  the  defendants  by  the 

pialntilfs  or  by  the  tnmvrays  company. 

14.  For  the  paiposss  of  this  case  it  is  admitted  that 
the  said  road  has  besn  and  is  satisfaotorily.  maintained 
within  the  aaid  borongh,  and  that  the  said  agreement  of 
ttBlttoi  May,  1880,  is  now  a  snhsisting  agreement. 

15»  Tbe  pfadntifE^  as  such  highway  authority  as  afore - 
saa^  have  for  the  year  ending  the  31st  of  March,  1886, 
eoqpsDded  in  the  maintenance  of  the  main  road  upon 
which  the  tramways  are  laid  £180  14s.  5d.,  and  in  re- 
apeet  ef  the  maintenance  of  the  rest  of  the  said  main  road 
wiftia  the  said  borough  £246  ITs.  Id.,  making  in  all 
iiXT  Us.  6d. 

16.  The  plaintiffs,  as  such  highway  authority  as  afore- 
mid,  have,  under  section  13  of  the  Highways  and  lioco- 
■Qtivea  Act,  1878,  demanded  from  the  defendants  as 
saeheoonty  authority  as  aforesaid  £213  15s.  6d.,  being 
the  haiU  of  the  said  snm.  The  defendants  deny  their 
liakihlj  to  pay  one-half  or  any  other  proportion  of  the 
said  snm  of  £180  14s.  5d. 

The  qaestion  for  the  opinion  of  the  conrt  was  whether 
the  ilefflBdaats  were  liable  in  virtue  of  the  above  Acts  or 
otherwise  to  pay  out  of  the  county  rate  the  half  or  other 
propostion  of  soch  snm  of  £180  14s.  6d. 

Benn  CoUina^  Q.O.,  and  W,  Ef,  Cro$8,  for  the  plain- 
tills. 

GmmM/ord  Bruce^  Q,C.,  and  Fitzgerald ,  for  the  de- 
tadaats. 

Wfus,  J. — I  am  of  opinion  that  our  judgment  must 
h%  lot  the  plaint  iff  a.     The  question  depends  upon  the 
fniBiais  of  the  local  Acts.    Under  the  general  Tram- 
w^  Act  the  scheme  was  that  the  tramway  company 
ihrnlibBep  in  repair  the  part  of  the  road  occupied  by 
thaBda^ud  it  was  also  provided  that  on  the  abandon- 
scat  of  (he  enterprize  the  company  should  restore  the 
mad  to  ifii  original  condition,  and  that  the   company 
JB%ht  rasbi  agreements  with  the  road  authorities  as  to 
sspafiB  sad  aaaintenanee.    There  was  no  reference   to 
the  Bterfflnnoe  of  the  Board  of  Trade.    The  local  Act  is 
dllhiml.     According  to  its  provisions,  where  steam   is 
osid  on  the  tramway  the  company  is  to  bear  the  whole 
of    maintaining    the   roadway,   but   bargains 
~  \  with  the  road  authority  as  to  the  repairs, 
that  the  approval  of  the  Board  of  Trade  be 
That  addition  looks  as  if  something  had  been 


intended  by  the  Legislature  bsyond  the  protection  of  the 
contracting  parties.  Indeed  there  would  hardly  seem  to 
be  any  need  for  pr:>tectiDg  this  baroagh  more  than  any 
other.  Section  50  of  the  local  Act  provides  that  in  case 
steam  power  is  used  a  bargain  may  be  made  for  the  divi- 
aion  of  liability  between  the  parties,  provided  that  the  lia- 
bility of  the  company  be  not  reduced  below  that  specified 
in  section  28  of  the  general  Act.  The  defendants  argue  that 
section  50  of  the  local  Act  merely  refers  to  the  restitu- 
tion  of  the  road  on  the  abandonment  of  the  undertaking, 
and  that  the  provisions  as  to  agreements  relate  only  to 
the  method  of  discharging  the  liability  of  the  company. 
But  it  seems  to  me  to  be  a  reasonable  view  that  the 
Legislature  thought  fair  in  case  steam  power  should  be 
used  on  the  tramway  to  lighten  the  burden  of  repair 
laid  on  the  company  by  the  Act  in  case  the  road 
authority  should  bo  willing  to  consent  to  au  agreement 
to  that  effect. 

Grantham,  J. — I  am  of  the  same  opinion,  though  T 
have  not  been  able  to  understand  the  reason  of  the  con- 
tract, for  it  seems  to  me  to  have  been  entered  into  with- 
out any  consideration  moving  tu  the  road  authority.  The 
company  is  allowed  t)  use  steam  and  yet  to  avoid  the 
obligation  to  repair  laid  on  them  by  the  Act.  Bat  the 
defendants  must  pay  half  the  expenses  incurred  by  the 
road  authority  under  the  agreement.  The  Board  of 
Trade  has  given  its  sanction  to  the  arrangement,  and  the 
Highways  and  Locomotives  Act  is  dear. 

Judgment  for  the  plainiiffs. 

Solicitors  for  the  plaintiffs,  Pritckard,  EngUfidd,  db 
Go,f  for  G,  Costekeff  Darwen. 

Solicitors  for  the  defendants,  Bidadale  A  8<m,  for 
Wilson  db  HulUm,  Preston. 


Q.  B.  Div.  (Stephen  and  A.  L.  Smith,  JJ.)         Nov.  18. 

Amebsham  Union  v.  City  op  London  Union,  (a.) 

Poor    law^  Settlement--"  Widowed     mother  "-—Child 
.  under  sixteen^Divided  Parishes  Act,  1876  (39  &  40 
Viet.  e.  61),  s.  35. 

A  pauper  under  the  age  of  sixteen,  toAoae  father  was 
dead  and  whose  mother  Jiad  married  <tgain,  having 
become  chargeable  to  a  parish  in  the  respondent  union, 
an  order  was  made  for  her  removal  into  the  appellant 
union,  in  which  was  the  birth  settlement  of  the  mother, 
Neither  father  nor  motJ^er  had  cuquired  any  other 
settUmeni  than  that  of  their  birth. 

Held,  that  the  pauper,  at  the  time  of  adjudication, 
after  her  mother  had  married  again,  had  no  other 
settlement  than  that  of  her  birth,  which  was  in  the 
retpondent  union,  and  that  the  order  was  wrong. 

This  was  a  special  case  stated  under  12  &  13  Vict. 
c.  45,  B.  11. 

The  facts  set  forth  in  the  ease  were  as  follows : — 

1.  On  the  9th  of  April,  1886,  Blanche  Edmonds,  aged 
four  years,  an  idiot,  was  admitted  into  the  infirmary  a 
Bow,  in  the  county  of  Middlesex,  and  became  charge- 
able to  the  respondent  union. 

2.  On  the  8th  of  January,  1887,  an  order  was  made  by 
two  of  the  justices  for  the  City  of  Loudon  adjudging  the 
pauper  ta  be  last  legally  settled  in  the  parish  of  Ohes- 
ham,  in  the  appellant  union,  and  this  was  the  order  ap« 
pealed  against. 

5.  Walter  Edmonds,  the  father  of  the  pauper,  was 
born  at  Boxmoor,  in  the  patish  of  Hemel  Hempetead,  and 
in  the  union  of  that  name,  in  the  parish  of  Hertford. 

6.  Sarah  Ann  Glenister,  the  mother  of  the  pauper,  was 

(o.)  Reported  by  A.  H,  Todd,  Esq.,  Barrister-at-Law. 
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born  at  Lye  Green,  in  the  pariah  of  Cbesham,  in  the 
county  of  Buckingham,  and  in  the  appellant  union. 

7.  Tho  said  Walter  Edmonds  and  Sarah  Ann  Glenister 
were  married  at  Chesham,  in  the  appellant  union,  on  or 
about  the  14th  day  of  November,  1 875. 

8.  The  pauper  is  the  legitimate  daughter  of  the  said 
Walter  Edmonds  and  Sarah  Ann,  his  wife,  and  was  born 
on  the  19(;h  day  of  July,  1881,  in  the  parish  of  St.  Mary, 
Islington,  in  the  county  of  Middlesex. 

9.  Walter  Edmonds,  the  pauper's  father,  died  on  or 
about  the  7th  of  May,  1883,  leaving  his  widow,  Sarah 
Ann  Edmonds,  and  the  pauper  and  two  other  children 
him  surviving.  The  said  Walter  Edmonds  never  ac- 
quired a  settlement  for  himself,  and  had  no  other  settle- 
ment than  that  of  his  birth. 

10.  On  the  21st  of  January,  1884,  Sarah  Ann 
Edmonds,  the  pauper's  mother,  being  then  a  widow, 
manied  again.  During  the  interval  between  the  death 
of  her  first  husband  and  her  marriage  the  said  Sarah  Ann 
Edmonds  did  not  acquire  any  settlement  for  hereelf. 

The  appellants  contended  that  the  pauper  derived  a 
settlement  from  her  fathor,  which  settlement  she  retained 
at  the  time  she  became  chargeable,  or  if  she  did  not  re- 
tain her  father's  birth  settlement  that  she  was  legally 
settled  in  the  pariah  where  she  was  bom. 

The  respondents  contended  that  the  pauper  took  her 
mother's  birth  settlement  on  the  death  of  her  father, 
which  she  retained,  although  her  mother  had  married 
again. 

By  the  Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict.  o.  61),  s.  35,  it  is  enacted  that, 
**  No  person  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  person,  whether  by  parentage, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  husband,  and  in  the  case  of  a  child  under  the  age  of 
sixteen,  which  child  shall  take  the  settlement  of  its  father 
or  widowed  mother,  as  the  case  may  be,  up  to  that  age, 
and  shall  retain  the  settlement  so  taken  until  it  shall 
acquire  another.*' 

Oraham  and  Aahton,  for  the  appellant  union.  -- 
The  state  of  things  at  the  time  of  the  adjudication  must 
be  considered  in  determining  this  question.  The  mother 
had  married  again  at  that  period,  and  the  child  had  no 
<*  widowed  mother,"  therefore  this  child  took  its  birth 
settlement. 

He  referred  to  Reg,  v.  Bridgnorth,  31  W.  R.  938,  11 
Q.  B.  D.  320 ;  Edmonton  v.  Islington^  15  Q.  B.  D.  95, 

34  W.  B.  Dig.  135 ;  Kingibridge  Union  v.  8UmthouM, 

35  W.  R.  580,  18  Q.  B.  D.  528  ;  Keyn$ham  Union  v. 
Bedmineter,  26  W.  R.  591,  3  Q.  B.  D.  344  ;  Maidstone 
Union  v.  Eolhorn  Union,  17  Q.  B.  D.  819,  35  W.  R. 
Dig.  148  ;  Headington  Dnion  v.  8t.  Olave'a  Union,  32 
W.  R.  738,  13  Q.  B.  D.  293. 

Poland,  for  the  respondents.— At  the  father's  death 
the  child  took  the  settlement  of  her  widowed  mother, 
and  the  only  settlement  she  had  was  in  the  appellant 
union. 

He  referred  to  Croydon  Union  ▼•  Beigate  Union,  35 
W.  R.  824,  19  Q.  B.  D.  385. 

Oraham  replied. 

Stbphbn,  J. — This  case  has  been  argued  with  much 
ingenuity.  The  section  is,  no  doubt,  very  obscure,  and 
it  la  di£9onlt  to  attach  any  significance  to  the  last  portion 
of  it.  It  is  common  ground  to  both  sides  in  the  present 
case  that  the  time  to  which  the  statute  refers  is  the  time 
at  which  the  child  becomes  chargeable  and  its  settlement 
is  to  be  determined.  The  result  is  that  at  that  time  tho 
child  has  no  settlement  at  all — ^that  is  to  say,  after  the 
second  marriage  of  the  mother  the  child  had  no  father, 
for  he  was  dead,  and  no  widowed  mother,  for  she  was 
married,  and  according  to  the  Act  the  couit  cannot  look 
at  any  derivative  settlement.  Then  there  is  only  the 
birth  settlement  remaining,  which  is  the  City  of  London. 


The  argument  of  Mr.  Poland  turns  on  this,  that, 
though  the  court  ought  to  look  at  the  etattu  of  the 
child  at  the  time  of.  adjudication,  still  it  is  necessary  to 
consider  what  her  settlement  was  at  that  time,  and  this 
settlement,  he  argued,  must  be  the  settlement  of  her 
widowed  mother.  But  we  ought  not  to  suppose  that  the 
child  took  any  settlement  wlien  her  father  died.  She 
must  be  treated  as  though  she  took  none  till  she  became 
chargeable.    Oar  judgment  must  be  for  the  appeUants. 

A,  L.  Smith,  J. — ^The  qaestion  is  whether  the  child  is  to 
be  restored  to  her  birth  settlement  or  whether  she  takes 
the  birth  settlement  of  her  mother.  It  is  settled  that 
the  way  to  construe  this  difficult  section  is  to  consider 
the  time  when  the  adjudication  arises,  and  not  other 
byegone  matters.  At  the  time  of  adjudication  in  this 
case  the  child's  father  was  dead  and  her  mother  had 
married  again.  The  sole  settlements  then  possible  were 
the  derivative  settlement  of  her  mother,  now  manied 
again,  and  the  child's  birth  settlement. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Alkn  A  Edwards,  for  H. 
Bedford,  Amersham. 

Solioitors  for  the  respondents,  J,  Rextoorthy  A  Co, 


IN  BANKRUPTCY. 


Q.  B.  Div.  (Gave  and  \ 
A.  L.  Smith,  JJ.)     f 


Nov.  22. 


Ex  parte  Cotjlson. 
In  re  Gabdineb.  (a.) 

Bankruptcy  notice — Married  woman  noi  carrying  on 
separate  trade  —  Liahility  to  bankruptcy  lawi-^ 
Married  Women's  Property  Act,  1882  (45  4  46  Vict, 
c,  75),  a.  1,  subsection  5^Bankruptey  Ad,  1888  (46 
A  47  Vict,  c,  52),  •.  4,  suh-seciion  1  (g.). 

A  married  wom^n  who  does  not  carry  on  a  separate 
trade  is  not  subject  to  the  bankruptcy  laws,  and  a  bank' 
ruptey  notice  under  section  4,  suh-section  1  (g.),  of  the 
Bankruptcy  Act,  1883,  cannot  be  served  upon  her. 

Appeal  from  an  order  of  the  registrsr  of  the  county 
court  at  Kingston-on-Thames  dismiasing  a  bankruptcy 
notice  served  upon  a  married  woman. 

In  August,  1886,  Mrs.  Gardiner  accepted  a  bill  of 
exchange  fcr  £60  payable  three  months  after  date. 
Default  having  been  made»  an  action  was,  in  Kovember, 
1886,  commenced  by  the  holder  of  the  bill  against  the 
drawer  and  acceptor,  which  was  defended  by  Mrs. 
Gsrdiner;  but  on  April  19,  1887,  a  verdict  was  given 
for  the  plaintiff,  and  judgment  was  obtained  against  her 
in  the  ordinary  form — viz.,  that  the  plaintiff  recover  the  | 
above  sum  against  the  defendant,  but  that  execution  be 
limited  to  her  separate  estate  not  subject  to  any  restraint 
on  anticipation  (unless  by  reason  of  section  19  of  the 
Harried  Women's  Property  Act,  1882,  such  estate 
should  be  liable  to  execution  notwithstanding  aueh 
restraint). 

In  June,  ^887,  a  bankruptcy  notice  under  section  4, 
sub-section  1  (g.),  of  the  Bankruptcy  Act,  1883,  was 
issued  against  Mrs,  Gkirdlner,  who  thereapon  filed  an    J 
affidavit  to  the   effect  that  she  was   married    to   ber    ' 
present  husband  on  October  7, 1879,  and  that   she  did 
not  carry  on'any  separata  trade  or  business. 

The  county  court  registrar  dismissed  the  bankruptcy 
notice,  with  costs,  and  the  judgment  creditor  now  ap- 
pealed. 

Winslow,  Q,C.,  and   Pyke,  for  the  appellant. — ^The 

(a.)  Reported  by  G.  F.  Morrbll,  Esq.,  Baniater-at- 
Law. 
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HlQH  OOVRT. 


Ex  PABTB  COULSON. — Ex  PARTS  YsTRADPODWO   LOOAL  BoARD 


High  Court, 


petition  whioh   follows  a  bankraptoj   notice  is  not  a 

petition  in  bankraptoj,  it  is  a  petition  for  a  reoeifing 

order,  and  a   receiver  is  appointed.     It  is  quite  clear 

tJnt  in  an    actloii  we  conld  have  a  receiver,  and  why 

Dij  there  not  be  a  general  raceiver  appointed  by  this 

means  ?    It  is  not  necessary  to  push  the  case  so  far  as 

to  consider  whether  it  is  possible  to  make  this  woman  a 

buikxupt  or  not ;  bat  there  ia  really  nothing  in  either 

the  Married  Womep's  Property   Act,   1882,  or  in  the 

Bankniptey  Act,   1883,  to  prevent  a  married  woman 

being  made  a  fcankrupt  gtid  her  separate  estate. 

Tbey  refened  to  8eoU  v.  MorUy,  ante,  p.  67 ;  Ex 
parte  Jome$,  In  re  QruatU^  28  W.  B.  287,  12  Cb.  D. 
484. 

Herhert  Seed,  for  the  respondent,  was  not  called  upon. 

Cave,  J. — It  ia  olear  on  two  grounds  that  this  pro« 
eeediag  isantiielj  wrong.  Previous  to  1882  it  was  held, 
in  the  eue  of  Ex  parte  Jonea^  In  re  Orisiell,  that  a 
manial  wonum   was  not  liable  to  the  bankruptcy  law, 
era  though  she  had  separate  estate  and  had  contracted 
sogigaiaaats  after  her  marriage.    It  had  also  been  hold 
tha^  onder  the  cmstom  of  London,  a  married  woman 
who  traded  on  her  aole  account  could  be  adjudicated 
bankrupt.     When  the  Married  Women's  Property  Act, 
1882,  waa  passed,  it  was  enacted  by  section  1,  sub- 
■edion  ^5),  tha^  '*  every  married  woman  carrying  on  a 
trade  sepaxately  iiom  her  husband  shall,  in  respect  of 
hei  separate  property,  be  subject  to  the  bankruptcy 
laws  in  the  same  way  as  if  she  were  a  feme  sole,'*    That 
was  intended  to  extend  the  custom  of  London  to  the 
realm  genarallj,  and  confined  the  power  of  making  bank- 
rupt to  a  married  woman  who  is  carrying  on  a  separate 
trade.    The  result  is,  that  a  married  woman  who  does 
not  carry  on  a  separate  trade  is  not  subject  to  the  bank- 
raptej  laws.     That  is  a  conclusive  answer  to  the  presout 
proceediaga ;  bat  there  is  a  further  one.    It  has  been 
held  by  the  Ck>art  of    Appeal    that    section  4,   sub- 
eeetion  1   (^.}y  of  the  Bankruptcy  Act,  1883,  must  be 
conaknud  with  strictness,  and  the  words  of  that  section 
are,  '*If  a  creditor  has  obtainel    a    final    judgment 
Bgdnit  him  for  any  amount,"  &c.    Now  I  am  clearly  of 
opiajon  that  this  was  not  a  final  judgment  against  Mrs. 
Gsidiner.    There  was  nopers3nal  liability  on  Mrs.  Qar- 
dnssf,  and  the  creditor  has  obtained   judgment,   not 
agaiMt  her,  bat  against  her  estate.     The  point  was  well 
pot  by  Boweo,  L./.,  in    the  recent  case   of  Scott  v. 
MorUif,     But  if    there  was  any  doubt  on  this   sub- 
ject it  Is  deand  np  by  what  follows.    The  person  ser?ed, 
im  xeqaired  "to  pay  the  judgment  debt  in  accordance 
with  the  terms  of  the  judgment,  or  to  secure  or  com- 
pound for  it,"  ftc.     Now  there  was  no  personal  obliga- 
tba  OQ  the  debtor -to  pay  the  debt.    There  was  no  debt 
doe  frofli  her  whioh' could  be  enforced  under  section  5  of 
the  DebCon  Act,   1869,  and  there  was  no  liability  to 
)  or  oomponud  for  it.    On  either  of  the  grounds 
I  Uie  deeiaion  of  the  registrar  could  be  upheld. 

A.  Lu  SiczrH,  J.,  concurred. 

'^^eai  dismiseedf  with  coatt.    Leave  to  appeal  given* 

SoBetors  for  the  appellant,  Pyke  (k  Minchin, 

Ssisatoii  for  the  reapoudent,  Mear  &  Fowler* 


Nov.  W. 


Q.  B.  Div.  (Gave,  J.) 

Ex  parte  Ystraditodwg  Local  Board. 
In  re  Thomas,  (a.) 

Bankruptcy — Special  case — Preferential  claim  /or  local 
rate — Liability  of  bankrupt* 8  estate — Public  Health 
Act,  1875,  s.  211,  aub'Section  (3) — Bankruptcy  Act, 
1883  (46  &  47  Vict,  c.  52),  a.  40,  aub-aection  1  (a). 

On  the  12th  of  January,  1887,  at  the  time  of  filing 
hia  petition,  the  bankrupt  waa  tenant  of  a  houae  under  a 
leaae  for  twenty-one  yeara.  The  truatee  in  the  bank- 
ruptcy did  not  diadaim,  but  on  the  lat  of  February  ^ 
1887,  he  aold  hia  intereat  in  the  leaae,  the  bankrupt 
remaining  in  occupation  aa  tenant  under  the  purchaaer. 
There  waa  due  from  the  bankrupt  at  the  date  of  the 
receiving  order  a  local  board  rate  made  on  the  ^th  of 
October,  1886, /or  the  half-year  from  the  ZOth  of  Sep^ 
tember,  1886,  to  the  25fA  of  March,  1887,  and  payable 
in  advance. 

Held,  thai  the  eatate  of  the  bankrupt  waa  liable  to  pay 
the  rate  for  the  whole  half -year. 

Special  case  stated  by  bis  Honour  Judge  Williams  from 
the  county  court  of  Glamorganshire  for  the  opinion  of 
the  High  Couit. 

On  January  12,  1887,  the  bankrapt  filed  his  petition 
in  the  county  court  of  Glamorganshire,  and  on  January 
17  he  was  adjudicated  bankrupt.  On  the  same  day  an 
order  for  the  summary  administration  of  his  estate  was 
made  under  section  121  of  the  Bankruptcy  Act,  1883, 
and  the  official  receiver  became  trustee. 

At  the  time  of  the  petition  the  bankrupt  was  tenant 
of  a  house  and  shop  at  Ystrad  Bhondda  which  he  held 
under  a  lease  for  twenty-one  years  from  April  14,  1882, 
granted  by  Richard  Evans  at  a  yearly  rant  of  £32.  The 
trustee  did  not  disclaim  the  lease,  but  on  February  1, 
1887,  he  sold  his  interest  in  it  to  a  brother  of  the  bank- 
rupt, since  which  date  the  bankrupt,  with  his  wife,  had 
remained  in  occupation  as  tenant  under  the  purchaser,  a 
business  beiug  carried  on  in  the  wife's  name. 

At  the  date  of  the  receiving  order  there  was  due  to 
the  Ystradfodwg  Local  Board  the  amount  of  ISs.  Id.  for 
their  local  board  rate  made  on  October  8,  1886,  for  the 
half-yoar  from  September  30,  1886,  to  March  25,  1887, 
and  payable  in  advance.  The  bankrupt,  it  was  alleged, 
having  gone  out  of  occupation  before  paying  the  rate, 
the  trustee  contended — (1)  that  he  was  not  liable  to  pay 
under  section  40,  sub-section  1  (a),  of  the  Bankruptcy 
Act,  1883,  in  respect  of  the  bankrupt's  occupation  more 
than  the  bankrupt  would  have  been  liable  to  pay ;  and 
(2)  that  having  succeeded  the  bankrupt  he  (the  trustee) 
was  liable  for  a  further  amount  proportioned  to  the 
period  of  his  own  occupation  which  ceased  on  February 
1,  1887.  The  trustee  offered  to  pay  the  proportion  of  the 
rate  from  September  30,  1886,  to  February  1,  1887,  but 
the  local  board  refused  this,  and  contended  that  they 
were  entitled  to  payment  of  the  whole  rate. 

The  question  for  the  opinion  of  the  High  Court  was 
whether,  in  the  above  circumstances,  the  estate  of  the 
bankrupt  was  liable  to  pay  this  rate  for  the  whole  half- 
year — viz.,  from  September  30th,  1886,  to  March  25, 
1887— or  whether  the  estate  wab  only  liable  to  pay  an 
apportioned  part  of  it  up  to  the  date  of  the  order  of 
adjudication. 

E,  V,  Williama,  for  the  local  board. — The  section  to 
be  looked  to  is  section  40,  sub-section  1  (a),  of  the  Bank- 
ruptcy Act,  1883,  which  provides  that  in  tbe  distribution 
of  the  property  of  a  bankrupt  all  parochial  or  other 
local  rates  due  from  the  bankrupt  at  the  date  of  the 
receiving  order  shall  be  paid  in  priority  to  all  other 
debts.    This  rate  was  due  from  the  bankrupt  at  the 

(a.)  Reported  by  C.  F.  Mobrbll,  Esq.,  Barrister-at- 
Law. 
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High  Coubt. 


Ex  PARTE  YaXRADPODWO  LoCAL  BOARD. — Ex  PARTE  KawLINOS. 


HlOH  GOTJBT. 


date  of  the  reviving  order.  The  rate  was  payable  in 
advance  on  October  8.  Up  to  the  date  of  the  reeeiTing 
order  in  January  the  bankrupt,  as  occupier,  was  liable  to 
the  payment  of  the  whole  of  the  rate  in  advance,  and  if 
he  had  paid  it  he  could  not,  under  any  circumstances, 
have  got  it  back.  The  contention  on  the  other  side 
seems  to  be  that,  although  the  bankrupt  was  liable  at 
the  date  of  the  receiving  order,  because  at  a  subsequent 
date  the  trustee  parted  with  the  property,  there  is  some- 
thing to  relieve  the  estate  from  payment  of  the  rate. 

Muir  Mackenzie,  for  the  trustee. — ^The  material  sec- 
tion which  governs  the  matter  is  Bcction  211,  sub-section 
(3),  of  the  Public  Health  Act,  1875.  Section  311  deals 
with  the  assessment  of  a  general  district  rate,  and,  by 
sub-section  (3),  if  any  owner  or  occupier  assessed  or 
liable  to  any  such  rate  ceases  to  be  owner  or  occupier  of 
the  premises  before  the  end  of  the  period  for  which  such 
rate  was  made,  and  before  the  same  is  fully  paid  off,  he 
shall  be  liable  to  pay  only  such  part  of  the  rate  as  may 
be  in  proportion  to  the  time  ducing  which  he  continues 
to  be  such  owner  or  occupier.  Here  the  bankrupt  occu- 
pied up  to  January  17,  on  which  day  a  receiving  order 
was  made  against  him,  and  adjudication  took  place  ; 
and  on  February  1  the  brother  bought  the  estate  and 
became  in  law  liable  to  be  rated.  [Cave,  J. — ^The 
bankrupt  was  the  occupier  all  along.]  There  must 
have  been  a  change  of  occupation.  At  any  rate  there 
must  be  held  to  have  been  a  break  in  the  occupation. 

Gave,  J. — I  am  of  opinion  that  the  estate  of  the 
bankrupt  is  liable  to  pay  the  rate  for  the  whole  half- 
year.  Section  40,  sub-section  1  (a),  of  the  Bankrutpcy 
Act,  1883,  provides  that  in  the  distribution  of  the  prop- 
erty of  a  bankrupt  there  shall  be  paid  in  priotity  to  all 
other  debts  all  parochial  or  other  local  rates  due  from 
the  bankrupt  at  the  date  of  the  receiving  order.  This 
was  a  local  rate  due  from  the  bankrupt  at  the  date  of 
the  receiving  order,  and  the  case  is  clearly  within  the 
section  unless  there  is  anything  to  take  it  out.  By  sec- 
tion 211,  sub-section  3,  of  the  Public  Health  Act,  1875, 
if  any  owner  or  occupier  as; essed  or  liable  to  any  such 
rate  ceases  to  be  owner  cr  occupier  of  the  premises 
before  the  end  of  the  period  for  which  such  rate  was 
made,  and  before  the  same  is  fully  paid  off,  he  shall  be 
liable  to  pay  only  such  part  of  the  rate  as  may  be  in 
proportion  to  the  time  during  which  he  continues  to  be 
such  owner  or  occupier.  Unfoitunately  this  bankrupt 
has  not  ceased  to  be  the  occupier  of  the  premises.  He 
was  occupier  at  the  date  of  the  receiving  order,  and  he 
occupied  during  the  whole  peiiod  over  which  the  rate 
extends.  The  case  cannot  be  brought  within  section 
211,  sub-section  (3),  of  the  Public  Health  Act,  1875, 
and,  that  being  so,  it  is  within  section  40,  sub-section 
1  (a),  of  the  Bankruptcy  Act,  1883.  The  proper  course 
for  the  trustee  was  to  have  had  this  question  of  the  lia- 
bility to  the  rate  taken  into  consideration  on  the  sale  of 
the  property  to  the  bankrupt's  brother.  I  must  answer 
the  question  that  the  estate  of  the  bankrupt  is  liable  to 
pay  the  whole  half-year. 

Solicitors  for  the  local  board,  /•  H.  Wrentmore,  for 
Morgan  &  PhippB,  Pontypridd. 

Solicitor  for  the  official  receiver,  The  Solicitor  to  the 
Board  of  Trade. 


Q.  B.  Div.  (Oavo,  J.)  Nov.  16. 

-Er  parte  Eawlings. 
'  In  re  Fobsteh.  (a.) 

Bankruptcy'^Deed  ofamgnmerd — Payment  ofsoUcUori* 
coatahy  trustee  under  deed — Receiving  order — Applica- 
tion to  repay— Bankruptcy  Act,  1883  (46  &  47  Vid, 
c.  57),  s.  4,  Buh^eetAion  1  (a). 

On  the  20th  of  August,  1885,  in  pursuance  of  a  reso- 
lution passed  at  a  meeting  of  creditors,  the  debtor 
executed  a  deed  of  cusignmeni  vesting  tJ^  estate  in  a 
trusUe  for  their  benefit.  On  the  2Sth  of  October,  1885, 
a  petition  was  presented  against  the  debtor,  the  act  of 
bankruptcy  alleged  being  the  eoBecution  of  the  deed  ;  and 
on  the  31a<  of  October  the  trustee  under  the  deed  paid 
out  of  moneys  collected  by  him  from  tJie  assets  the  sum 
of  £20  Is.  8(f.  to  a  firm  of  solicitors,  being  the  anumnt  of 
their  bill  of  costs  incurred  in  connection  with  the  meeting 
of  creditors,  and  collecting  certain  book  debts,  and  in 
preparing  the  deed  of  assignment.  On  the  2WA  of 
January,  1886,  a  receiving  order  was  made  against  the 
debtor,  and  subsequently  the  trustee  under  the  deed  sent  to 
the  official  receiver  a  cheque  for  the  balance  in  his  hands 
after  deducting  the  amount  paid  to  the  solicitors,  iogHher 
with  an  accotmt  of  receipts  and  payments  in  connection 
with  the  estate. 

Held,  that  the  trustee  under  the  deed  must  refund  the 
money  so  paid  to  the  solicitors. 

Motion  on  behalf  of  the  trustee  in  the  bankruptcy  of 
Alfred  Forstcr  for  an  order  that  G.  H.  Forater  should 
pay  over  the  sum  of  £20  7s.  8d.,  the  balance  derived 
from  the  realization  of  certain  property  which  came  into  ^ 
bis  hands  as  trustee  under  a  deed  of  assignment  executed 
by  the  bankrupt,  and  paid  by  him  as  costs  to  Kesars. 
Socles  &  Co.,  solicitors. 

In  August,  1885,  the  bankrupt,  being  in  dil&cullies, 
consulted  Messrs.  Scoles  &  Co.,  and  a  private  meeting  of 
the  creditors  was  called.    At  this  meeting  a  resolution 
was  passed  that  the  debtor  should  execute  a  deed  of 
assignment  vesting  the  estate  in  G.  B.  Forster  for  the 
benefit  of  the  creditors,  and  on  August  20, 1885,  the 
deed  was   executed.    On  October  28,  1885,  a  petition 
was  presented  against  the  debtor,  the  act  of  bankruptcy 
alleged  being  the  execution  of  the  deed  of  assignment. 
G.    R.    Forster    had    collected     sums    amounting    to 
£125  19s.   6d.  from  the  assets,  which  included  book 
debts,  and  on  October  31  he  paid  to  Messrs,  Scolea  k  Co. 
£20  7s.   8d.,  being  the  amount  of  their  bill  of  costs 
incurred  in  connection  with  the  meeting  of   crediton, 
and  collecting  certain  book  debts,  and  also  in  preparing 
the  deed  of  assignment. 

On  January  20,  1886,  a  receiving  order  was  made 
against  the  bankrupt,  and  subsequentiy  G.  B.  Forster 
sent  to  the  official  receiver  a  cheque  for  £105  lis.  lOd., 
the  balance  in  his  hands  after  deducting  the  amount 
paid  to  Messrs.  Scoles  &  Co.  with  a  detailed  account  of 
receipts  and  payments  in  connection  with  the  estate. 

On  March  3,  1886,  a  trustee  was  appointed  in  the 
bankruptcy,  and  application  was  now  made  by  him  tor 
the  recovery  of  the  £20  7s.  8d.  to  paid  to  the  solicitoca. 

F.  C.  Willis,  for  the  trustee  in  bankruptcy. — The 
deed  of  August,  1885,  iras  an  act  of  bankraptoy.  If  a 
petition  is  presented  within  three  months  of  such  a  deed 
all  the  property  which  the  trustee  under  the  deed  may 
have  taken  forms  the  property  of  the  estate,  and  if  he 
pays  it  away  he  must  recoup  the  estate. 

Sidney  Woolf,  for  the  trustee  under  the  deed. — ^Tfae 
trustee  in  bankruptcy  must  treat  the  trustee  under  such 
a  deed  either  as  his  agent  and  adopt  his  acts,  or  he  mual 
treat  him  as  a  trespasser.    He  cannot  blow  hot  and  cold. 

(a.)  Beportcd  by  C.  F.  Mokhbll,  Eeq.,  Barriater-at- 
Law. 
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Tkfl  ofBaiBl  zaoeiv«r  aooepted  the  proceeds  of  the  realize- 
tin  of  the  estate  after  the  ooets  had  been  paid  of 
eollietiiig  debts,  fto«  They  have  adopted  oar  act  and 
Bov  wish  to  treat  ns  as  trespassers.  [Oatb,  J. — ^Most 
dtbess  ezpensee  were  inoorred  in  doing  that  which  was 
•bsohiUlj  useless.]  So  far  as  the  work  was  done  in 
milling  the  estate  and  oollsctlng  the  debts  it  wonld  not 
bt  eeelesB.  The  official  rsoeiTer  has  not  treated  oor  acts 
uder  tike  deed  aa  void.  The  deed  mast  be  wholly  set 
aside  or  not. 

He  referred  to  JKs  parU  Vaughan^  In  re  Riddwugh, 
33  W.  B.  151, 14  Q.  B.  D.  25  ;  8mUh  y.  Baker,  L.  R.  8 
C.  P.  350,  31  W.  B.  Dig..  260 ;  Ro9  t.  MuUtal  Loan 
Fmud  AaKciaiion  {^Limited),  35  W.  B.  783,  19  Q.  B.  D. 
3i7. 

GaTs,  J.— This  money  mast  be  repaid.  The  objec- 
tion to  the  application  is  qalte  an  idle  one.  The  trustee 
under  the  deed  ought  not  to  haTe  taken  any  of  the 
money  satil  it  was  foond  that  the  deed  woald  be  Talid. 
Thaie  appears,  howerer,  to  be  a  sam  of  aboat  £2  io- 

coxrsd  with  leterence  to  the  collection  of  book  debts 

vhi^  tiie  tmstee  Id  the  bankruptoy  is  willing  to  a)l)w. 

Thssn  wUl,  therefore,  be    an    order    for  pajment  of 

£lftlt.l^siideosti. 

Kcftioa  aUowedf  with  eotU, 

%o\Vdton  for  ^e  trostee  in  bankmptcy,   Lewii  A 
Chvrcknum. 

BoBdtoit  foe  the  tmitee  under  the  deed,  8eok»  A  Go. 


Bott0e  ot  1LotTi0. 


^"SgiSd^"  1         ^*"*'  "•  ^^'  ^2'  *^ »  ^'^'y  11. 

Tbitob  r.  WmrwoBTH.  («.) 

Ceatpamt^Pwfihait  of  its  own  ihareB^- Reduction  of 
capit^Companie$  Ad,  1862  (25  dk  26  Viet.  c.  89), 
is.  8, 12,  2(^Conpanie$  Ad,  1867  (30  &  31  Vid.  c. 
131).  M.  9-20— Cofiij&an/ej  Ad,  1877  (40  <&  41  Vid. 
c  363.8.3. 

A  powerpna  to  a  limited  company  h/  its  articleB  of 
«JS0iev<i^iws  to  pwreha$e  it$  own  $harei  ii  void. 

Per  Lord  Hjcnaghten. — Such  a  power  given  hy  the 
fnemormdum  would  he  void  alio. 

The  memorandum  of  asiociation  of  a  limited  coyn- 

pi»y,   iaafrporat*d  under  the  Compantee  Acts,  stated 

tiot  the  obfedi  of  the  company  were  the  acquiring  of 

aviofs  manu/acturing  hueineee^e,  and  the  undertaking 

nwi  carrying  en  of  the  hueineates  en  acquired^  and  any 

•<W  tee^seM  and  traneadion  which  the  company  might 

<tmmitr  to  he  in  any  way  auxiliary  thereto,    7'he  articlre 

"npusiirrf  the  company  to  purchase  its  own  shares.     On 

^^omjpany  being  wound  up,  a  shareholder  daimed  the 

^^eatttfihe  price  of  shares,  sold  hy  him  to  the  company 

iejtn^  winding  up  and  not  wholly  paid  for, 

Bdi^  that  the  company  was  not  entitled  by  its  memO' 
r^mdmmefauocicUion  to  purchase  its  own  shares;  that 
fie pufdiast,therefore,  was  altt^  vires,  and  that  the  daim 
fuuHjoSL 
Dtcisiom  of  the  Court  of  Appeal  reversed. 
Is  te  Dronfield  Silkstone  Coal  Co.,  29  W.  B,  768,  17 
Ch.  D,  76,  disapproved. 

This  wu  an  appeal  fr jm  a  decision  of  the  Court  of 
Appeel  (Cotton,  Bowen,  aud  Fry,  L.JJ.)  reTersing  a  de- 

('«•>  Reported  by  C.  O.  If afiir  Trollofb,  Esq.,  Barrister* 
at*Lnwi 


oision  of  the  Vioe-Ohanoellor  of  the  Coanty  Palatine  ot 
Lancaster. 

The  facts  are  fally  stated  in  the  judgment  delirered 
by  Lord  Berschell. 

James  Sohofleld  &  Rons  (Limited)  was  iacorporated 
nnder  the  Companies  Acts,  with  a  memorandum  of  asso- 
ciation which  stated  the  objects  of  the  company  to  be 
the  acquiring  and  carrying  on  of  the  business  of  certain 
flannel  manufactarers»  and  any  other  businesses  and 
transactions  which  the  company  might  consider  to  be  in 
any  way  condndre  or  auxiliary  thereto,  or  proper  to  be 
canried  on  in  connection  therewith.  The  memorandum 
did  not  authorize  the  purchase  by  the  company  ot  its  own 
shares. 

Artide  179  of  the  articles  of  association  provided  that 
**  Any  share  may  be  purchase!  by  the  company  from  any 
person  willing  to  sell  it,  and  at  such  price,  not  exceeding 
the  then  marketable  Yalue  thereof,  as  the  board  think 
reasonable." 

Article  181 :  "  Shares  so  purchssod  may,  at  the  dis- 
cretion of  the  board,  be  sold  or  disposed  of  by  them,  or 
be  absolutely  extioguished,  as  they  deem  most  adran- 
tageous  to  the  company." 

The  company  hariog  goi^e  into  liquidation,  a  claim 
was  made  by  the  executors  of  Wbitworth,  a  deceased 
shareholder,  for  the  balancs  of  the  price  of  shares  sold 
by  the  executors  to  the  company  and  not  wholly  paid 
for.  A  summons  was  taken  out  by  the  liquidators  to 
detsrmine  whether  the  claim  should  bs  paid.  The  Vice- 
chancellor  decided  against  the  claim. 

The  only  question  dealt  with  by  their  lordships  was 
whether  ic  was  tiUrd  vires  of  the  company  to  purchase 
its  own  shares. 

March  18,  21,  22,  U.^Bighy,  Q,0.  (0.  Leigh  Clare 
with  him),  for  tbe  appellants,  the  liquidators. — The 
articles  relied  on  extend  tbe  objects  set  out  in  the 
memorandum,  and  are  therefore  inralid  :  Ashhury 
Railway  Carriage  and  Iron  Co,  ▼.  Riche,  2t  \V.  R. 
794,  L.  R.  7  H.  L,  653  ;  Cree  t.  Somervail,  28  W.  R. 
34,  4  App.  Cas.  648.  In  re  Dronfield  Silkdone  Coal  Co,, 
29  W.  R.  768, 17  Cb.  D.  76,  is  the  only  case  at  all  against 
the  appellants.  Further,  such  a  parobase  nmouata  to  a 
reduction  of  capital,  and  must  be  inralid  ia  any  oas<« : 
Hope  T.  International  Financial  Society,  25  W.  R.  67, 
203,  4  Cb.  D.  327.  All  tbe  other  casas  are  distinguish- 
able :  In  re  BalgooUy  Distillery  Co.,  17  L.  R.  Ir.  239, 
34  W.  R.  Di^.  36 ;  Quinness  t.  Land  Corporation  of 
Ireland,  31  W.  R.  341,  22  Ch.  D.  349  ;  Colville's  case, 
27  W.  R.  Dig.  45 ;  ZulaeUCs  claim,  18  W.  R.  778,  L.  R. 
5  Ch,  444  ;  WrighVs  case,  20  W.  R.  45,  L.  R.  7  Ch.  55  ; 
SnelCs  case,  18  W.  R.  30,  L.  R.  5  Ob.  22:  Teas- 
daU*s  case,  22  W.  R.  -^86,  L.  R.  9  Oh,  54 ;  HalVs  cise, 
18  W.  R.  1058,  L.  R.  5  Ch.  707. 

Romer,  Q.Cy  and  A,  C,  Maberfy,  for  the  respondents. 
— Tbe  artiolei  must  be  held  good  uiil  ^ss  clearly' bad.  In 
this  case  the  purchases  authorizad  by  the  artioles  aie 
aUo  coTered  by  the  memorandum  as  condudfe  to  the 
other  objects  of  the  oompanj.  If  t^e  intention  of  the 
purchase  were  to  reduce  capital  or  1 1  deal  in  the  shares 
tbe  purchase  would  be  illegal,  but  in  any  other  case  it  is 
legal,  and  is  in  tbe  same  category  as  a  torf  ditnrd  or  sur- 
render.   The  Dronfield  ease  is  in  the  respondent's  f  iTour. 

They  also  dted  Marshall  t.  Olamorgan  Iron  and 
Coal  Co,,  17  W.  R.  435,  L.  R.  7  Bq.  129  ;  FhosphaU  of 
Lime  Co,  ▼.  Oreen,  L.  R.  7  C.  P.  43.  20  W.  R.  Dig.  16  ; 
Taylor  v.  Pifsen  Joel  and  General  Electric  Light  Co.,  33 
AV.  R.  134,  27  Cb.  D.  268. 

Rfg^yt  Q'C,  replied. 

July  11. — Lord  Hbrschbll. — ^Thrce  queitions  are 
raised  by  this  appeal — (1)  Whether  certain  shares  iu 
James  Bcbofleld  &  Sons  (Limited  ware  purchased  by 
G.  W.  8cbofi<*M  on  hfs  own  account,  or  as  agent  for  the 
coRipiii^vi        (-2)    Wiivther,   as^croUig    that    they    were 
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purohased  for  the  oompaoy,  aud  that  the  company 
had  power  to  buj  its  owq  sharas,  the  parchase  took 
place  in  accordance  with  the  articlee  of  aMooiation. 
(3)  Whether  the  company  had  power  to  purchase  the 
shares. 

James  Sohofleld  &  Sons  (Limited)  was  inoorporated 
under  the  Companies  Acts  on  tho  31st  of  May,  1865, 
with  a  capital  of  £150,000  in  15,000  shares  of  £10  each. 
At  an  extraordinary  general  meeting  of  shareholders  of 
the  company,  on  the  6th  of  May,  1884,  it  was  resolted 
that  the  company  should  be  wound  up  ▼oluntarily ;  and 
ou  the  15th  of  May  following  it  was  ordered  by  the 
Yice-Chancellor  of  the  Oounty  Palatine  that  the  volun- 
tary  winding  up  should  be  continued  under  the  super- 
vision of  the  court. 

By  an  afadayit  filed  on  the  1st  of  October,  1884,  the 
respondents  claimed  from  the  company  in  the  winding- 
up  £2,873  128.  A  summons  was  taken  out  by  the 
appellants  for  the  purpose  of  determining  whether  this 
claim  ought  to  be  allowed.  Upon  the  heariug  of  this 
summons  the  claim  was  rejected  by  the  Yice-Ohancellor, 
but  upon  appeal,  this  decision  was  reversed. 

On  the  1st  of  May,  1880,  G.  W.  Scfaofield  bought 
from  the  reepojudents,  who  were  the  executors  of  Robert 
Whitworth,  a  deceased  shareholder,  533  shares  in  the 
company  (28  fully  paid  up,  500  with  £6  paid,  and  five 
with  £5  paid),  for  the  price  of  £3,305,  ttie  purchase- 
money  to  be  paid  within  three  years  then  next,  and 
interest  at  five  per  cent,  to  be  paid  until  completion. 
Interest  was  accordingly  paid  in  the  meantime,  and  on 
the  3rd  of  May,  1883,  a  transfer  of  the  shares  was 
executed  by  the  vendors  and  Gt.  W,  Schofield. 

On  the  5th  of  May  a  receipt  was  given  to  G.  W.  Scho- 
field for  the  sum  of  £3,305  for  shares  bought.  But 
£505  only  having  been  in  fact  paid,  a  promissory  note 
was  on  the  same  day  given  to  the  respondents  for  £2,800, 
''  deposited  on  loan  at  five  per  cent,  per  annum  interest 
from  date."  This  was  eigned  "for  J.  Schofield  &  Sons 
(Limited);  G.  W.  Schofield,  Director." 

The  first  queHtion  is,  Whether  this  transaction  was 
entered  into  by  G.  W.  Schofield  on  his  own  account,  or 
as  agent  for  the  company.  If  the  former,  it  is  clear  that 
Schofield  was  guilty  of  a  gross  fraud.  Upon  a  review  of 
the  evidence  I  see  no  ground  for  boming  to  such  a  con- 
clusion. I  think  the  purchase  of  the  shares  was  in  fact 
made  by  him  on  behalf  of  the  company. 

The  question  whether,  assuming  the  company  had 
power  to  purchase  its  own  shares,  this  purchase  was 
effected  in  accordance  with  the  articles  of  the  company, 
is  one  of  much  greater  dif^cuty.  The  article  empower- 
ing the  company  to  purchase  its  shares  is  as  follows  :— 
**  Article  179.  Any  share  may  be  purchased  by  the  com- 
pany from  any  person  willing  to  sell  it,  at  such  price,  not 
exceeding  the  then  marketable  value  thereof,  as  the 
board  think  reasonable.*'  Now  there  is  not  the  slightest 
evidence  that  the  directors  ever  coneidered,  either  at  a 
formal  meeting  of  the  board  or  otherwise,  the  question 
whether  these  shares  should  be  purchased.  The  utmost 
that  can  be  said  to  be  established  is  that  the  directors 
other  than  G.  W.  Schofield,  who  negotiated  the  pur- 
chase, knew  that  the  respondents  had  come  to  see  him 
upon  the  subject.  But,  further,  the  only  authority  to 
buy  was  at  such  price  Jiot  exceeding  the  then  market 
value  as  the  board  should  tbiok  reasonable.  The  par 
value  of  the  shares  was  apparently  given  iu  this  case,  as 
in  the  case  of  the  other  purchases,  as  a  matter  of  course, 
and  I  see  no  reason  to  believe  that  any  judgment  was 
exercised  upon  the  point  by  the  board. 

But  although  I  think  it  far  from  clear  that,  even  if 
it  was  competent  for  the  company  to  purchase  the 
shares,  tbi^  transaction  can  be  supported,  I  do  not 
intend  to  pronounce  an  opinion  upon  this  point,  because, 
in  consequence  of  the  view  which  I  believe  all  your 
lordships  entertain  upon  another  part  of  the  case,  it  is 
unnecessary  to  do  co. 
I  pass  now  to  the  main  question  in  this  case,  which  is 


one  of  great  and  general  importance,  whether  the  com- 
pany had  power  to  purchase  the  shares.  The  result  of 
the  judgment  in  the  court  below  was  certainly  some- 
what startling.  The  creditors  of  the  company  which  is 
being  wound  up,  who  have  a  right  to  look  to  the  paid- 
up  capital  as  the  fund  out  of  which  their  debts  are  to  ba 
discharged,  find  coming  into  competition  with  them 
persons  who,  in  respect  only  of  their  having  been,  and 
having  ceased  to  be,  shareholders  in  the  company,  oUim 
that  the  company  shall  pay  to  them  a  part  of  that 
capital.  The  memorandum  of  association,  it  is  ad- 
mitted, does  not  authorize  the  purchase  by  the  compsDy 
of  its  own  shar<«s.  It  states  as  the  objects  for  which  the 
company  is  established  the  acquiring  certain  manufac- 
turing businesses,  and  the  undertiking  and  carrying  on 
the  businesses  so  acquired,  and  any  other  business  and 
transaction  which  the  company  consider  to  be  in  any 
way  auxiliary  thereto,  01  proper  ti  be  carried  on  in  con- 
nection therewith. 

It  cannot  be  questioned,  flince  the  case  of  the  Ashhuty 
Railway  Carriage  and  Iron  Go,  v.  Biche,  that  a 
company  cannot  employ  its  funds  f jr  the  purpose  of 
any  transactions  which  do  not  come  within  the  objects 
speoified  in  the  memorandum,  and  that  a  oompany 
cannot  by  its  articles  of  association  extend  its  power  ia 
this  respect.  These  propositions  are  not  and  could  not 
be  impeached  in  the  judgment  of  the  Oourt  of  Appeal; 
but  it  is  said  to  be  settled  by  authority  that,  although  a 
company  could  not,  under  such  a  memorandum  as  the 
present,  by  articles  authorize  a  trafQoking  in  its  own 
shares ;  it  might  authorize  the  board  to  buy  its  shares 
"  whenever  they  thought  it  desirable  for  the  purposes  of 
the  company,"  or  "in  cases  where  it  was  iucidentil  to 
the  legitimate  objects  of  the  company  that  it  should  do 
so  " — the  former  is  Gotten,  L.J.'s  expression,  the  latter 
that  of  Bowen,  L.J. 

I  will  first  consider  the  question  apart  from  authority, 
and  then  examine  the  decisions  relied  on. 

The  Oompanies  Act,  1862,  requires  (section  8)  that  in 
the  case  of  a  oompany  where  the  liability  of  the  share- 
holders is  limited,  the  memorandum  shall  contain  the 
amount  of  the  capital  with  whieh  the  company  proposes 
to  be  registered  divided  into  shares  of  a  certain  fixed 
amount ;  and  provides  (section  12)  that  such  a  oompany 
may  increase  its  capital  and  divide  it  into  shares  of 
larger  amount  than  the  existing  shares,  or  convert  its 
paid-up  shares  into  stock  ;  but  that,  "  save  as  aforesaid, 
no  alteration  shall  be  made  by  any  company  in  the  cod- 
ditions  contained  in  its  memorandum  of  association." 

What  is  the  meaning  of  the  distinction  thus  drawn 
between  a  company  without  limit  on  the  liability  of  its 
members  and  a  company  where  the  liability  is  limited, 
but,  in  the  latter  case,  to  assure  to  those  dealing  with 
the  company  that  the  whole  of  the  subscribed  capital— 
unless  diminished  by  expenditure  upon  the  objects 
defined  by  the  memorandum— shall  remain  available  for 
the  discharge  of  its  liabilities  P  The  capital  may,  no 
doubt,  be  diminished  by  expenditure  upon  aud  reason- 
ably incidental  to  all  the  objects  specified.  A  part  of  it 
may  be  lost  in  carrying  on  the  business  operations  autho- 
rized. Of  this  all  persons  trusting  the  company  are 
aware,  and  take  the  risk.  But  I  think  they  have  a  right 
to  rely— and  were  intended  by  the  Legislature  to  have  a 
right  to  rely— on  the  capital  remaining  undiminished  by 
any  expenditure  outside  these  limits,  or  by  the  return  of 
any  part  of  it  to  the  dhsreholderj. 

Experience  appears  to  have  shown  that  circumstances 
might  occur  in  which  a  reduction  of  the  capital  would 
be  expedient.  Accordingly  by  the  Act  of  1867  provi- 
sion was  made  enabling  a  company  under  strictly  de- 
fined conditions  to  reduce  its  capital.  Nothing  can  be 
stronger  than  these  carefully -worded  provisions  to  ahow 
how  inconsistent  with  the  very  constitution  of  a  Joint- 
stock  company  with  limited  liability  tho  right  to  reduce 
its  capital  was  considered  to  be. 
Let  me  now  invite  your  lordships*   attention  to   the 
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teti  of  the  present  case.    The  company  had  puzohaaed 
pilor  to  the  date  of  the  liquidation  no  lees  than  4,142 
of  fti   own     aharee  —  that  ia    to    saj,   conaiderably 
mate  than  a    fonrth  of    the  paid-ap    oapital    of    the 
ooapany    had      been     either     paid,     or     eontraoted 
to  be  paid,    to    ahareholdera    in    oonaideration     onlj 
o(  their  oeaaing  to  be  eo«      I  am  qnite  unable  to  see  how 
thi»  expenditure  was  incurred  in  lespeot  of  or  as  inci- 
dental to  any  of  the  objeots  specified  in    the    memo- 
randum.   And,  if  not,  I  haye  a  difficulty  in  seeing  how 
itean  be  Jnslified.     If  the  claim  under  consideration  can 
be  supported,  the  result  would  seem  to  be  this — that  the 
whole  of  the  sharebolders,  with  the  exception  of  those 
holdukg  wfen  indiTidnal  shares^  might  now  be  claiming 
payment  of  the  sums  paid  upon  their  ahares  as  against 
the  credifcozs,  wlio  had  a  right  to  look  to  the  moneys 
Buboeribed  aa  the  source  out  of  which  the  company's 
liaUlrtlei  to  them  were  to  be  met.    And  the  stringent 
pTNsatioDa  to  prevent  the  reduction  of  the  oapital  of  a 
lioited  company  without  due  notice  and  judicial  sanc- 
tioo  voold  be  idle  if  the  company  might  purchase  its 
own  shares  wholesale  and  so  effect  the  deeired  result. 
I  do  Bot  think  it  was  disputed  that  a  company  could  not 
ffiter  upon  such  a  transaction  for  the  purpose  of  reduc- 
ing ita  capital,  but  it  was  suggested  that  it  might  do  so 
if  that  were  not  the  object,  but  it  was  considered  for 
looe  other  reason  defiirabl<>,  in  the  interest  of  the  com- 
pany, to  do  BO.  To  the  creditor,  whose  interests  I  think  sec- 
tions 8  and  12  of  the  Companies  Act,  1862,  were  intended 
to  protect,  it  makes  00  difference  what  the  object  of  the 
purchase  ia.    The  rasnlt  to  him  is  the  same.    The  share- 
hoJders  reoefre  back  the  moneys  subscribed,  and  there 
passee  into  their  pockets  what  before   existed  in   the 
form  of  cash  in  the  coffers  of  the  company,  or  of  build - 
iogt,  machinery,  or  stock  aYailable  to  meet  the  demands 
of  tbe  cfeditors. 

What  was  the  reason  which  induced  tbe  company  in 
the  present  case  to  purchase  its  shares  ?    If  it  was  that 
they  might  aell  them  again,  this  would  be  a  trafficking 
in  the  shares,  and  clearly  unauthorized.     If  it  was  to 
retain  them,   this  would  be  to  my  mind  an  indirect 
metliod  of  reducing  the  capital  of  the  company.     The 
only  suggestion  of  another  motive  (and  it  seems  to  me 
to  be  a  auggeation  unsupported  by  proof)  is  that  this  was 
intended  to  be  a  family  company,  and  that  the  directors 
wanted  to  keep  the  ahares  as  much  as  possible  iu  tbe 
hands  of  those  who  were  partners,  or  who  were  interested, 
in  the  c^  fins,  or  of  those  persons  whom  the  directors 
thought  they  would  like  to  be    amongst    this    small 
number  0/  shareholders.    I  cannot  think  that  tbe  em- 
ployment of  the  company's  money  in  tbe  purchase  of 
shares  for  any  such  purpose  was  legitimate.    The  busi- 
nrss  of  the  company  was  that  of    manufacturers  of 
flanneL     In  what  sense  was  tbe  expenditure  of  the  com- 
pany's money  in  this  way  incidental  to  the  carrying  on 
of  sneh  a  business,  or  how  could  it  secure  the  end   of 
enabling  the  businecs  to  be  more  profitably  or  satisfac- 
torily carried  onP    I  can   quite   understand  that  tbe 
directors  of  a  company  may  sometimes  desire  that  tbe 
sbareboldera  should  not  be  numerous,  and   that  thej 
should  be  persons  likely  to  leave  them  with  a  free  hand 
to  csrry  on  their  operatione.   But  I  think  it  would  be  most 
dangcToos  to  countenaoco  the  view  that  for  reasons  such 
as  theee  they  could  legitimately  expend  the  mone;^8  of 
tbe  company     to    any      extent    they    pleased    in    tbe 
purchase  of  its  sharee.     No  doubt  if  certain  shareholders 
are  disposed  to  hamper  the  proceedings  of  tbe  company, 
and  are  willing  to  sell  their  shares,  they  may  be  bought 
out ;  but  this  must  be  done  by  persons,  existing  share- 
Lclders  cr  others,  who  can  be  induced  to  purchase  the 
frtarct,  and  not  out  of  the  iunds  of  the  company. 

It  is  urged  that  the  views  I  have  expressed  are  ia- 
ccnsistent  with  the  forfeiture  and  surrender  of  shares  in 
a  company.  I  do  not  tbink  so.  The  forfeiture  of  shares 
is  diitinctly  recognized  by  the  Companies  Act,  and  by 


the  artidea  contained  in  the  schedule,  which,  in  the 
absence  of  other  provisions,  regulate  the  management  of 
a  limited  liability  company.  It  does  not  involve  any 
payment  by  the  company,  and  it  presumably  exonerates 
from  future  liability  those  who  have  shown  themselves 
unable  to  contribute  what  is  due  from  them  to  the 
capital  of  the  company.  Surrender  no  doubt  ataods  on  a 
different  footing.  But  it  also  does  not  involve  any  pay- 
ment out  of  the  funds  of  the  company.  If  the  suirdnder 
were  made  in  consideration  of  any  suoh  payment,  it 
would  be  neither  more  nor  less  than  a  sale,  and  open  to 
the  same  objections.  If  it  were  accepted  in  a  case  when 
the  company  were  in  a  position  to  forfeit  the  shares,  the 
transaction  would  seem  to  me  perfectly  valid.  There 
may  be  other  oases  in  whioh  a  surrender  would  be  legi- 
timate. As  to  these  I  would  repeat  what  was  said  by 
the  late  Master  of  the  Bolls  iu  the  Dronfitld  case  :  <'  It 
is  not  for  me  to  say  what  the  limits  of  su^rrender  are 
whioh  are  allowable  under  the  Act,  because  each  case  as 
it  arises  must  be  decided  upon  its  own  merits.'* 

I  turn  now  to  the  authoiities.     In  TeatdaU^s  case 
James,    L.J.,    said  :     "There    is    no    doubt    that    a 
company    may     give    itself    power    to    purchase    its 
own    shares,   to    take    surrenders  of    shares,    and    to 
cancel  the  certificates  of  shares."      But  in  the  subse- 
quent case  of  Hope  v.   The  International  Financial 
Society   that  learned  judge  said :  "  I  am  reported  to 
have  said  in  Teasdale^i  case  that  the  power  to  purchase 
shares  would  be  good.  I  am  not  quite  sure  whether  that 
was  not  too  wide  a  deduction  from  the  cases  to  whioh  I 
was  then  referriog,  and  certainly  it  was  not  necessary 
for  the  decision  of  tbe  case.     But,  however  that  may  be, 
when  the  company  deals  with  an  individual  shareholder, 
and  does  what  appears  to  be  right  under  tbe  circum- 
stances— viz.,   to  accept  a  surrender  from   the  share- 
holder wbo  cannot  pay,  and  to  release  him  from  farther 
liability — that  might  be  good,  although  iuoidentally  and 
to  a  small  extent  it  may  be  said  to  diminish  the  capital." 
In    the  case  which  gave  rise  to  these  observations  a 
company,  having  150,000  shares  issued,  passed  a  special 
resolution  that  the  directors  should  have  power  to  apply 
the  company's  assets  to  purchase  from    shareholders 
willing  to  sell  any  number  of  shares  not   exceeding 
100,000,  and  that  such  shares  should  not  be  re-issued  by 
the  directors  without  the  authority  of  a  general  meeting. 
The   Court    of    Appeal,    affirming   Baoon,   Y.C,  held 
that  thii    scheme    was    invalid.      James,    L.J.,  said  : 
''Either  this  is  a  purchase   of   shares    in   the    sense 
of  trafficking  in  shares — which  is  a  purchase  not  autho- 
rized by  the  memorandum  of  association — or  it  is  an 
extinguishment  of  the  shares,  and  therefore  a  redaction 
of  the  capital  of  the  company."    And  the  present  Master 
of  the  Bolls  made  the  following  observations :   **  I  agree 
with  the  Lord  Justice  that  the  dilemma  is  made  perfect ; 
for  if  you  assume  that  there  was  to  be  a  re-issue  of  these 
shares  the  shares  are  not  cancelled  ;  they  are  existing 
shares,  and  the  only  way  of  getting  rid  of  them  again  is 
to  sell  them.     It  is  said  that  a  selling  of  shares  is  not  of 
itself  a  trafficking  in  shares.     Well,  that  may  be  quite 
true.     If  I  make  a  present  of  a  horse,  I  cannot  be  said 
to  be  dealing  iu  horses ;  but  I  apprehend,  if  I  buy  a 
horse  for  the  purpose  of  selling  it  again,  I  do  deal  in 
a  horse.     So,  then,  if  you  take  that  to  be  the  reaeoaable 
meaning  of  the  resolution,  then  the  resolution  is  this — 
that  the  company  are  to  buy  the  shares  for  tbe  purpose 
of  re -issuing  them,  that  ie,  for  tbe  purpose  of  selling 
them  again.    They  do  not  say  so  in  terms,  but  that  is 
the  necessary  effect  of  what  they  intend  to  do  by  the 
resolution.     That  seems  to  be  a  trafficking  in  shares  and 
a  carrying  on  of  tbe  business  which  is  not  within  the 
terms  of  the  memorandum  of  association.     It  is  true 
that  there  may  not  be  a  continuing  business,  but  no 
more  was  that  which  was  done  in  tbe  case  of  The  Ash" 
hury  Railwoy  Carnage  and  Iron  Co.  ▼.  £icJie,    That 
WPS  only  to  be  one  transaction  ;  but  because  the  tran- 
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saction  was  a  business  transaotion  not  contemplated  or 
mentioned  in  the  memorandum  of  association,  it  was 
not  allowed.  If  that,  therefore,  was  the  intention  of 
this  resolution,  then  it  broke  the  rules  by  enabling  or 
forcing  the  company  to  enter  upon  a  busiaess  which  is 
not  mentioned  in  the  memorandum  of  association.  But 
if  it  was  not  intended  to  re-issue  theie  shares,  then  it 
seems  to  me  to  follow  that  the  amount  of  capital  repre- 
sented by  them  was  necessarily  extinguished." 

It  appears  to  me  that  every  word  which  I  have  just 
quoted  from  the  judgment  of  the  Master  of  the  Rolls  1^ 
strictly  applicable  to  the  circumstances  of  the  present 
cane.  Again,  in  the  case  of  Guinness  t.  Land  Cor^ 
poration  of  Ireland,  Cotton,  L.J.,  after  referring  to 
section  38  of  the  Companies  Act,  1862,  said  :  ''  From 
that  it  follows  that  whatever  has  been  paid  by  a  member 
cannot  be  returned  to  him.  In  my  opinion  it  also 
follows  that  what  is  described  in  the  memorandum  ai 
the  capital  cannot  be  direr  ted  from  the  objects  of  the 
society.  It  if,  of  course,  liable  to  be  spent  or  loat  in 
carrying  on  the  business  of  the  company,  but  no  part  of 
it  can  be  returned  to  a  member  so  as  to  take  away  from 
the  fund  to  which  the  creditors  have  a  right  to  look  as 
that  out  of  which  they  are  to  be  paid." 

The  learned  judges  of  the  Court  of  Appeal  in  the  pre- 
sent case  did  not  purport  to  depart  from  the  views  thus 
expressed,  but  their  judgments  were  based  upon  the 
decision  of  that  court  iu  the  caee  of  In  re  Dronfield  Silk- 
stone  Coal  Co,  In  that  case,  dlsput*^  having  arisen  as 
to  the  conduct  of  the  business,  the  directors  agreed  with 
Ward,  one  of  the  largest  shareholders,  to  purchase  his 
shares  and  also  his  interest  as  landlord  in  the  mines 
worked  by  the  company.  This  arrangement  was  con- 
firmed by  an  extraordinary  general  meeting  of  the  com- 
pany, and  was  carried  into  effect  in  March,  1872.  The 
business  of  the  company  was  very  prosperous  for  several 
years,  but  in  1879  it  was  ordered  to  be  wound  up ;  and 
the  question  then  arose  whether  Ward  was  liable  to  be 
placed  on  the  list  of  contributories.  The  late  Master  of 
the  Rolls  helcf  that  he  was,  on  the  ground  that  the  com- 
pany had  no  power  to  purchase  the  shares,  but  this 
decision  was  reversed  by  the  Court  of  Appeal  Upon 
the  question  whether  the  company  had  the  power  con- 
tended for,  I  agree  with  the  ressoning  of  the  Master  of 
the  Rolls  rather  than  that  of  the  Court  of  Appeal.  But 
I  am  not  prepared  to  say  that  the  judgment  of  the  Court 
of  Appeal  refusing  to  make  Ward  a  contributory  was 
erroneous,  looking  at  the  circumstances  which  inter- 
vened subsequent  to  the  purchase  and  prior  to  the 
winding  up.  It  Is  not  necessary,  however,  to  detain 
your  lordships  by  a  consideration  of  thU  question,  as  it 
can  have  no  application  to  the  present  case.  The  tran- 
saction here  is  inchoate,  and  the  court  is  asked  to  compel 
its  completion.  This,  I  think,  for  the  reasons  I  have 
given,  they  would  not  be  justified  in  doing. 

I  ought  to  notice  one  other  case,  as  it  was  much 
relied  on  by  the  learned  counsel  for  the  respondents,  I 
refer  to  Phosphate  of  Lime  Co,  v.  Qreen,  In  that  case 
the  learned  judges  appear  to  have  considered  that  the 
transaction  amounted  to  a  purchase  of  shares  in  the 
company  which  was  prohibited  by  its  articles  of  associ- 
ation ;  but  they  held  that  it  bad  been  ratified  by  the 
shareholders.  No  question  was  raised  in  argument  or 
determined  as  to  the  powers  conferred  by  the  memoran- 
dum of  aseociatioD,  and  it  is  to  be  observed  that  at  that 
time  it  was  not  so  clearly  settled  as  it  has  been  since  the 
judgment  in  TAe  Ashbury  Co,  v.  Riche,  that  a  transac- 
rion  not  within  the  scope  of  the  memorandum  is  in- 
capable of  ratification. 

1  move  your  lordships  that  the  judgment  appealed 
from  be  reversed,  and  the  judgment  of  the  Vice- 
chancellor  restored,  and  that  the  respondents  do  pay  to 
the  appellants  the  costs  in  the  Court  of  Appeal  and  in 
this  House ;  and  do  repay  to  the  appellants  any  costs 
received  from  them. 


Lord  Watson. — These  points  were  discussed  in  the 
argument  upon  this  appeal :  Was  the  purchase  of  533 
shares  of  '*  James  Sohotield  &  Sons  (Limited)'*  from 
the  respondents  in  May,  1880,  made  by  G.  W.  8ohofteld 
for  behoof  of  the  company  with  the  sanction  of  its 
directora  ?  If  so,  was  the  transaction  uUrd  vires  of  the 
company  F  The  order  appealed  from  cannot  stand  if 
either  of  the 96  questions  be  answered  in  the  negative. 

I  think  it  is  establishei  by  the  evidence  that  both 
parties  to  the  agreement  of  May,  1880,  understood  and 
acted  upon  the  footing  that  the  purchase  was  made  by 
G.  W.  Sohofleld  for  the  company,  and  that  G.  W.  Scho- 
fleld,  after  the  shares  were  transferred  to  him  in  May, 
1883,  held,  or  at  least  intended  to  hold,  thorn  as  trustee 
for  the  company.  I  doubt  whether  it  is  also  proved 
thst  the  purchase  was  submitted  to,  and  considered  and 
approved  by,  the  board  of  direction,  in  terms  of  the 
articles  of  association ;  but  I  do  not  think  it  necessary 
to  determine  that  point,  because.  I  am  of  opinion  that, 
assuming  the  transaction  to  have  been  duly  completed  in 
accordance  with  the  articles,  it  was  nevertheless  uUrd 
vires  of  the  company. 

In  order  to  appreciate  the  real  charactsr  of  the  trans- 
aotion, it  is  necessary  to  advert  to  the  position  of  tl:e 
concern  and  iU  course  of  dealing  in  the  purohase  of  its 
own  shsrds.     The  company  was  regiitered,  with  limited 
liability,  in  the  year  1865,  for  the  purpose  of  carrying 
on  the  business  of  mannf  icturing  fliuuel  goods,  and  it 
continued  to  trade  from  that  time  until  April,   1884, 
when  it  went  into  liquidation.    Its  nominal  capital  was 
£150,000  in  15,000  shares  of  £10  each.    None  of  its 
shares  were  sold  in  the  market  after  July,  1875,  and  no 
dividend   was  paid  after  the  year  ending  the  SUt  of 
December,  1877  ;  but  at  the  date  of  the  liquidation  the 
company   had  acquired  by  purohase  and  then  owned 
4,142  of  its  own  shares,  of  which  3,609  were  sntered   in 
the  register  in  the  name  of  **  James  Schofield  &  Sons,** 
— a  firm  which  had  no  existence — and  the  remainder 
(the  553  shares  in  que^tiou)  in  the  name  of  G.  W.  Scho- 
field.    All  of   tbeie  shares   had  been   bought  by   the 
company  at  par,  or,  in  other  words,  not  at  msrket  value*, 
but  for  the  amount  wbi^h  had  been  paid  upon  them  bj 
previous  holders  ;  and  1,389  shares  were  purchased  on 
these  terms  between  May,  1880,  and  the  date  of  the 
liquidation. 

In  the  case  of  the  533  shares  the  price  was  made  pay- 
able three  years  after  the  date  of  the  agreement  of  sale, 
in  exchange  for  a  transfer,  the  purchaser  meantime  pay- 
ing interest  at  five  per  cent.,  and  undertaking  to  indem- 
nify the  sellers  from  further  calls.  Interest  was  regu- 
larly paid  from  the  funds  of  the  company,  and  the 
transaction  was  closed  in  May,  1884,  by  a  transfer  of  the 
shares  to  G.  W.  Schofield,  the  sellers  giving  a  receipt 
for  the  full  price  (£3,305)  on  receiving  payment  of  £505 
iu  cash  and  being  credited  in  the  books  of  the  company 
with  £2,800,  the  amount  of  the  unpaid  balance,  as  a  loan 
to  the  company.  That  is  th9  sum  which  the  respondents 
claim  in  the  liquidation,  and  for  which  the  Court  of 
Appeal  has  held  that  tbey  are  entitled  to  rank  in  com- 
petition with  the  creditors  of  the  company. 

The  articles  of  association  of  ''  James  Schofield  St 
Sons  (Limited)  '*  give  the  directors  very  extensive  power 
to  purchase  iti  own  shares  for  the  company;  and  it  ia 
provided  (Article  181)  that  <'  shares  so  purchased  naay, 
at  the  disoretiou  of  the  board,  be  sold  or  disposed  of  bj 
them,  or  be  absolutely  extinguished,  as  they  deem  most 
advantageous  for  the  company."  These  powers  are  of 
course  unavailing  in  so  far  as  they  may  include  purehaeea 
which  are  either  beyond  the  scope  of  the  memorandam 
of  association,  or  contrary  to  the  provisions  of  the  Gom- 
panies  Acta.  But  I  assent  to  the  respondents*  argument 
that  they  must  be  construed  ut  magis  valeant  qt^am 
pereant,  and  must  be  held  to  authorize  all  purchasea  of 
the  company's  shares  effected  on  its  behalf  by  the 
directors  which  cm  be  shown  to  have  been  legitimate 
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and  within    the    objects   specified  in   the   memoran* 
dm. 

In  the  case  of  a  company  limited  by  shares,  the  Act 

of  1863  reqnires  that  the  amount  of  its  capital  and  the 

ikaies  into  which  it  is  divided  shall  be  set  forth  in  the 

memoiaDdiim   of  association ;    and    section    12,   which 

prescribes  the  extent  to  which  the  conditions  contained 

in  the  memoraxidam  may  be  modified,  empowers  the 

eompany  to  increase  but  not  to   diminish   its  capital. 

That  limitation  baa  been  eo  far  relaxed  by  the  Act  of 

1867  88  to  peniut  a  company  to  reduce  its  capital  with 

the  sanetkni  of  the  court,  after  due  notice  to  creditors, 

upon  tndi  fenna  as  the  court  may  thinic  fit  to  impose. 

The  Aet  of  1877 — upon  the  preamble  that  doubts  had 

been  estertiined  whether  the  power  of  reduction  given 

by  the  picosding  Act  extended  to  paid-up  capital — enacts 

(sictio&3)  that  the  word  "capital,"  as  used  in  that  Act, 

sban  adode  paid-up  capital.     That  declaration  clearly 

expresMs  the  will  of  the  Legialatuie  that  neither  the 

oaid-Dp  Dor  the  nominal  capital  of  the  company  shall  be 

redaeed  otherwiae  than  in  the  manner  permitted  by  the 

eCalatee. 

One  of  the  main  objects  contemplated  by  the  Legis- 
Istare  in  restricting  the  power  of  limited  companies  to 
reduce  the  amount  of  their  capital  as  set  forth  in  the 
memorandum,  is  to  protect  the  interests  of  the  outside 
public  who  may  become  their  creditors.      In  my  opinion 
the  eOect  ot  these  statutory  restrictiona  is  to  prohibit 
eTery  transacticn  between  a  company  and  a  abareholder, 
by  means  of  which  the  money  alreadj  paid  to  the  com- 
pany in  respect  to  bis  shares  is  returned  to  him,  unless 
the  coort  has  sanctioned   the    transaction.       Paid-ap 
espitsi  may  be  diminished  or  lost  in  the  course  of  the 
ODsmpaay's  tiading ;   that  is  a  result  which  no  legislation 
can  pnwent,  but  persons  who  desl  with  and  give  credit 
to  a  limited  eompany  naturally  rely  upon  the  fact  that 
the  company  ia  trading  with  a  certain  amount  of  capital 
alresdy  paid,  as  well  as  upon  the  respoasibility  of  its 
moibera  for  the  capital  remaining  at  call ;  and  they  are 
entilled  to  aaaame  that  no  part  of  the  capital  which  has 
been  paid  into  the  coffers  of  the  company  has  been  sub- 
sc^otly  paid  out,  except  in  the  legitimate  course  of  its 


When  a  share  ia  forfeited  or  surrendered,  the  amount 

vbidk  baa  been  paid  upon  it  remains  with  the  company, 

the  ahaiefaolder   being  relieved  of  liability  for  future 

callBiWhilat  the  share  itself  reverts  to  the  company,  bears 

no  divldcBd,  and  may  be  re-issued.    When  shares  are 

porchased  at  par  and  transferred  to  the  company,  the 

reralt  is  Tery  different.    The  amount  paid  up  on  the 

abaras  ia  retomed  to  the  shareholder,  and  iu  the  event 

of  the  company  continuing  to  hold  the  shares  (as  in  the 

present  cat e),  ia  permanently  withdrawn  from  its  trading 

capitaL    It  appears  to  me  that,  as  Jessel,  M.B.,  pointed 

eat  in  ifi  re  DronJUld  8%lk$Ume  Coal  Co,,  it  is  incontis- 

tent  with  the  essential  nature  of  a  company  that  it 

ihovld  become  a  member  of  itself.    It  cannot  be  regia- 

toed  as  a  shareholder  to  the  effect  of  becoming  debtor  to 

tell  for  calls,  or  of  being  placed  on  the  list  of  contri- 

betoiies  in  its  own  liquidation.    Acooidingly,  when  a 

("apttiy  buys  and  holds  its  own  sba/ea,  the  device  is 

•nvdlisics  resorted  to  of  taking  the  transfer  to  a  nominee 

^>^ii  entered  in  the  register,  and  holds  the  shares  as 

^^Vae  for  the  company,  which  undertakes  to  indemnify 

lua  ham  future  calls.     In  that  case,  if  the  company 

goes  isto  liquidation  before  ita  capital  is  fully  paid  up, 

the  tiuftes  is  liable  personally  as  a  contributory  for  the 

amooat  then  unpaid ;  but  the  amount   withdrawn  is 

Barer  restored,  and  calls  made  upon  the  shares  whilst 

the  company  is  a  going  concern  bring  no  addition  to  its 

coital.  In  Teaidale'i  case,  which  was  frequently  referred 

to  in  the  argument  before  us,  James,  L.J.,  is  reported 

to  have  said :  "  There  ia  no  doubt  that  a  company  may 

she  itself  power  to  pnrchaee  its  own  shares,  to   take 

■VQcadeia  of  ebana,  and  to  cancel  the  certificates  of 


shares.*'  There  was  no  question  of  purchase  in  that  case* 
which  related  to  a  surrender  of  original  shares  iu  ex- 
change for  new  shares,  by  means  of  which  the  nominal 
capital  of  the  company  was  largely  increased,  whilst  the 
paid-up  capital  remained  intact.  The  learned  Lord  Jus- 
tice took  occasion  to  modify  the  opinion  thus  attributed 
to  him  in  the  subsequent  ease  of  Hope  v.  TJie  IntemaUonal 
Financial  Society.  In  that  case  the  purchase  of  its  own 
shares  was  not  one  of  the  specified  objects  of  the  society  ; 
but  the  directors  were  authorieed  to  purchsse  the  shares 
of  certain  members  who  desired  to  withdraw  from  the 
concern  by  a  special  resolution  of  the  society,  wbioh  pro- 
vided that  shares  purchased  in  terms  thereof  should  not 
be  re-issued  by  the  board  without  the  authority  of  a 
genetal  meeting.  The  Gonrt  of  Appeal,  affirming  the 
decision  of  Bacon,  V.O.,  held  that  the  scheme  involved 
an  improper  application  of  Its  funds,  and  was  ultra 
vim  of  the  company.  James,  L.J.,  said  :  **  Mr.  Kay, 
it  appears  to  me,  has  succeeded  in  placing  bia  oppo- 
nents on  the  horns  of  a  dilemma.  This  is  a  pur- 
chase ot  shares  in  the  sense  of  a  traffiokiog  in  shares, 
which  is  a  purchase  not  authorized  by  the  memorandum 
of  association,  or  it  is  an  extinguishment  of  the  shares, 
and  therefore  a  reduction  of  the  capital  of  the  company.'' 
He  clearly  distinguishes  the  cases  of  purohase  from  that 
of  surrender.  After  referring  to  his  reported  observa- 
tions in  Teaadale's  ease  as  being  too  wide  a  deduction 
from  the  authorities,  and  unnecessary  for  the  decision  of 
the  case,  he  says :  '*  But  however  that  may  be,  when 
the  company  deals  with  an  individual  shareholder,  and 
does  what  appears  to  be  right  under  the  circumstances — 
namely,  to  accept  the.  surrender  from  the  shareholder 
who  cannot  pay,  and  to  reljase  him  from  further  liability 
—that  might  be  good,  although  ineidentally  and  to  a 
small  extent  it  may  be  said  to  diminish  the  capital." 
Brett  and  Baggallay,  L.JJ.,  followed  the  same  line  of 
reasoning  with  James,  L. J.  They  agreed  that  the 
resolution  of  the  company  to  purchase  and  hold 
its  own  shares,  subject  to  the  disposal  of  a  general 
meeting,  was  in  substance  either  a  resolution  to  deal 
in  the  shares,  which  was  outaide  the  memorandum  of 
association,  or  a  resolution  to  reduce  its  capital,  which 
was  contrary  to  the  provieions  of  the  Oompanies  Acts. 
The  decisions  of  the  learned  judges  would,  I  apprehend, 
have  been  the  same  if  the  directors  had  been  authorized 
to  make  the  purohase  by  the  articles  of  association.  No 
authority  thereby  given  could  have  enlarged  the  scope 
of  the  memorandum,  or  overcome  the  statutory  pro- 
hibition. 

Mr.  Romer  did  not,  in  the  course  of  his  able  argument 
for  the  respondents,  impeach  the  soundness  of  the 
decision  in  Hope  v.  The  International  FinancicU  Society. 
He  sought  to  extricate  his  clients  from  the  dilemma 
presented  in  that  case  by  endeavouring  to  show  that  the 
purohase  of  the  533  shares  in  question  was,  in  a  reason- 
able sense,  incidental  to  the  oarrving  on  of  the  proper 
business  ot  "  James  Scbofield  &  Sons  (Limited),"  or  was 
a  legitimate  piece  of  domestio  management,  and  was 
therefore  within  the  scope  of  the  memorandum ;  and, 
upon  that  assumption,  he  argued  that  the  transaction 
was  not  in  contravention  of  the  Oompanies  Aots,  al- 
though it  might  lead  to  some  diminution  of  capital.  His 
argument  was  mainly  rested  upon  In  re  Dronfidd 
Silkatone  Coal  Co.,  an  authority  requiring  consideration 
because  it  is  in  respect  of  the  principle  said  to  be  thereby 
established  that  the  Oourt  of  Appeal  has  in  this  case 
given  judgment  for  the  respondents. 

Other  authorities  were  relied  on  by  the  learned  oouasel, 

but  these  (with  one  exception)  I  think  it  unnecessary  to 

notice,  because  they  were  cases  either  of  surrender  of 

shares  or  of  cancellation  of  allotments,  and  did  not  in- 

i  volve  any  question  of  purohase. 

In  Phoephate  of  Lime  Co.  ▼.  Qrten  a  dispute  had 
arisen  between  the  company  and  two  of  its  shareholders, 
which    was    eventually    compromised.    As   stated    by 
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Willes,  J. :  *'  An  arbitration  was  proposed,  and 
negotiations  took  place  between  the  directors  and  Green 
and  NlohoUs,  which  resulted  in  a  compromise  on  or 
abont  the  24th  of  July,  1866.  That  compromise  in  effeet 
was  that,  instead  of  paying  back  the  money  advanced  to 
them,  and  returning  the  debenture  bonds,  Green  and 
Nioholls  should  give  up  to  the  company  406  shares,  on 
which  iSlO  per  share  had  been  paid  up,  to  be  cancelled  ; 
and  it  was  agreed  that  this  should  be  considered  as  a 
settlement  of  the  claim  of  the  company  against  them." 
The  learned  judges,  in  delivering  their  opiuions,  assumed 
that  the  transaction  had  the  character  of  a  sale  of  the 
shares,  and  was  struck  at  by  the  19th  of  the  company's 
articles  of  association,  which  expressly  prohibited  the 
purchase  of  its  own  shares  under  any  circumstances  ; 
but  they  held  that  the  shareholders,  with  full  know- 
ledge of  the  transaction,  had  ratified  that  which  had 
been  done  by  the  directors.  None  of  the  learned  judges 
seem  to  have  considered  whether  the  traosaction  was 
within  the  limits  of  the  memorandum  or  consistent  with 
the  proTisions  of  the  Companies  Acts  and  neither  of 
these  points  was  raised  by  the  arguments  addressed  to 
them. 

In  deciding  In  re  Dronfidd  SUkaiane  Goal  Co.  the 
Court  of  Appeal  had  fully  in  view  the  previous  decisions 
of  this  House  in  The  Aihhury  ttailway  Carriage  andiron 
Co,  ▼.  Riche^  and  of  their  predecessors  in  Hope  v.  Inter- 
national  Financial  Socitty,  It  appears  from  the  report 
that  disputes  had  arisen  between  the  board  of  directors 
and  Ward,  one  of  their  number,  from  whom  and  his 
partner  Addy  the  company  had  a  sub-lease  of  coal 
mines  which  it  worked,  and  that  these  disputes  seriously 
interfered  with  the  business  of  the  company.  In  order 
to  terminate  their  differences  the  parties  entered  into  an 
agreement,  sanctioned  by  a  special  resolution  of  the 
company,  in  terms  of  which  Ward,  on  the  25th  of 
Harch,  1872,  transferred  his  shsres  to  the  company  for 
£5,000,  and  on  the  same  date  executed,  along  with 
Addy,  a  separate  indenture,  by  which  they  assigned  to 
the  company  their  whole  interest  as  lessees  for  the  sum 
of  £10,000.  The  company  was  registered  as  owner  of 
the  shares  shortly  after  the  execution  of  the  transfer  in 
1872,  and  retained  them  until  1879,  when  a  winding- 
up  order  was  obtained.  At  the  time  of  the  transfer, 
and  for  several  years  following,  the  business  of  the  com- 
pany was  prosperous,  and  large  dividends  were  paid. 
The  liquidators  included  Ward  in  the  list  of  contnbu- 
tories,  and,  on  an  application  for  the  removal  of  his 
name,  Jessel,  M.B.,  held  that  the  transfer  was  void  as 
being  not  only  outside  the  objects  of  the  memorandum, 
but  a  diminution  of  the  paid-up  capital,  forbidden  by 
the  Companies  Acts,  and,  consequently,  that  Ward  was 
still  liable  to  contribute.  This  judgment  was  reversed 
by  the  Court  of  Appeal,  who  directed  the  applicant's 
name  to  be  removed  from  the  list.  Cotton,  L.J.,  was  of 
opinion  that,  the  purchase  having  been  made  in  the 
interest  of  the  company,  and  not  being  in  any  sense  a 
traific  in  shares,  did  not  go  beyond  the  memorandum, 
and  that  it  was  not  such  a  diminution  of  capital  as  the 
statutes  prohibit*  Upon  the  latter  point  his  lordship 
observed :  **  The  principal  argument  of  the  respondent 
against  the  validity  of  the  transaction  was  that  it  was  a 
reduction  of  the  capital  of  the  company.  If  this  tran- 
saction is  to  be  held  invalid  on  that  ground,  I  do  not 
see  how  a  surrender  or  forfeiture  of  shares  is  e?er  to 
be  supported."  James,  L.J.,  was  also  of  opinion  that 
dealing  with  shares  which  did  not  amount  to  traffic  was 
not  beyond  the  scope  of  the  memorandum,  and  he  re- 
garded the  transaction  as  '^  a  mere  domestic  matter  " 
which  could  not  be  questioned  after  the  company  had 
first  confirmed  it  and  had  then  acquiesced  in  it  and 
taken  the  benefit  of  it. 

In  Cfuinnesa  v.  Land  CorporaUon  of  Ireland  Cotton, 
liJ.,  thus  explained  the  principle  upon  which  In  re 
Dronfldd  QUMom  Coal  Co.  was  decided  :  '<  The  article 


there  empowered  the  directors  in  their  discretion  to 
apply  money  in  purchasing  shares  so  as  to  get  rid  of 
shareholders  who  caused  difficulty  in  the  internal 
management  of  the  company,  and  as  the  power  had 
been  used,  and  reasonably  us3d,  for  that  purpose,  and 
not  as  a  means  of  diminishing  the  capital  of  the  com- 
pany, the  shares  not  being  in  any  way  cancelled  or  put 
an  end  to,  but  being  re-issuable,  we  were  of  opinion  that 
the  directors  had  the  power  which  they  purported  to 
exercise." 

When  a  company,  in  order  to  get  rid  of  a  troublesome 
shareholder,  buys  his  shares  and  continues  to  hold  them, 
as  in  In  re  Dronfield  SUkatone  Coal  Co.,  the  object  may 
be  different,  but  the  result,  so  far  as  regards  the  capital 
of  the  company,  is  precisely  the  same  as  if  it  had  pur- 
chased the  shares  as  an  investment.    If  the  shares  are 
purchased  with  the  view  of  being  re-sold,  that  is  simply 
a  speculation  with  the  funds  of  the  company.    If  thej 
are  purchased  with  the  view  of  being  retained  by  the 
company,  that  is  a  permanent  withdrawal  of  the  money 
invested  in  them  from  the  trading  capital  of  the  com- 
pany.    I  do  not  agree  with  Cotton,  L.J.,  in  thinking^ 
that  if  such  a  transaction  is  invalid  no  forfeiture  or  sur- 
render could  be  supported.     When  shares  are  forfeited 
or  surrendered  and  not  re-issued  that  affects  only  the 
nominal  amount  of  the  shares  so  far  as  unpaid ;  when 
they  are  bought  and  not  reissued  that  diminishes  the 
paid-up  as  well  as  the  nominal  capital. 

Notwithstanding  the  general  prohibition  of  alterationa 
upon  the  memorandum  of  association,  which  diminish 
the  capital,  whether  paid  up  or  nominal,  of  a  company 
limited  by  shares,  the  Companies  Acts  contemplate  the 
possibUity  of  diminution  of  unpaid  capital  in  oertaia 
cases,  although  the  memorandum   remains  unaltered. 
Section  26  of  the  Act  of  1862  and  the  regulations  of 
Table  A  (17  to  22}  show  plainly  that  the  Legislature  in- 
tended companies  to  have  the  power  of  forfeiting  shares. 
There  is  no  reference  in  the  Acts  to  surrenders  of  sliares ; 
but  these  have  been  admitted  by  the  courts,  upon  the 
principle,  as  I  understand  it,  that  they  have  praeticaUy 
the  same  effect  as  forfeiture,  the  main  difference  being 
that  the  one  is  a  proceeding  in  invitum,  and  the  other  a 
proceeding  taken  with  the  assent  of  the  shareholder, 
who  is  unable  to  retain  and  pay  future  calls  on  his 
shares.  Whatever  may  be  the  case  in  regard  to  surrender, 
I  do  not  think  the  purchase  of  its  own  shares  by  a  com- 
pany bears  any  analogy  to  forfeiture.    It  appears  to  me 
that  a  transaction  by  which,  as  in  this  case  and  in  In  re 
Dronfield  SUkstone  Coal  Go.^  the  company  gave  back 
his  money  to  the  shareholder,  and  accepted  and  held  the 
shares  in  his  stead,  in  point  of  fact  operates  as  a  dinu- 
nution  of  its  paid-up  as  weU  as  of  its  nominal  capital ; 
and  I  have  been  unable  to  discover  any  good  reason 
why  such  a  diminution  should  be  held  to  be  legal  in  the 
face  of  statutory  enactment  to  the  contrary. 

I  am  not  prepared  to  say,  nor  is  it  necessary  to  say, 
that  the  decree  in  In  re  Droniield  SUkstone  Goal  Go, 
directing  the  removal  of  Ward  s  name  from  the  list  of 
contributories  was  erroneous.  If  his  non-liability  to 
contribute  in  the  liquidation  had  been  wholly  dependent 
upon  the  original  validity  of  the  agreement  of  Maroh« 
1872,  for  the  sale  and  purchase  of  his  shares,  I  should 
have  agreed  with  the  decision  of  Jessel,  Si.K. ;  but  it 
appears  to  me  that  there  were  special  circumstancea  in 
that  case  which  might  have  justified  the  order  made  by 
the  Court  of  Appeal,  although  I  am  unable  to  concur  in 
the  reasoning  upon  which  it  was  based.  The  respond- 
ents are  not  resisting  an  attempt  by  the  liquidators  to 
include  them  in  the  list  of  contributories;  they  are 
seeking  to  enforce,  in  a  question  with  creditors,  the  con- 
tract under  which  their  shares  were  transferred  ta  the 
company,  and  their  snooesa  must  depend  upon  the 
validity  of  that  contract. 

In  the  present  case  I  should  have  been  of  opinion, 
even  on  the  assumption  that  the  reasoning  of  the  Lords 
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JwticM  in  In  re  Dronftdd  SilksUmt  Goal  Co.  was  sound, 
tktt  the  pnrebaM  of  the  leapondesis*  533  Bhares  was  a 
tnosaetioik  uUra  vire$  of  the  compaDj.     It  was  not  an 
iwlated  transacCion  with  a  single  troublesome  share- 
k>ld«r,  who  WBB  obattucting  the  bosiness  of  the  oom. 
psny,  bat  was  part  and  paroel  of  a  scheme  carried  out 
by  the  dizeetora,  under  the  artides  of  association,  bj 
vhieb  they  acquired  for  the  company  more  than  one- 
fourth  of  the  whole  shares  of  its  undertaking,  and  re- 
toned  to  the  abareholders,  from  whom  they  purohased, 
more  Uian  one-fonrth  of  ifcs  paid-up  capital    It  does 
not  appear  to  have  formed  any  part  of  the  scheme  to  re- 
ssU  or  n-imne  the  shares;  and  matters  stood  in  the 
position  I  have  described  at  the  date  of  the  liquidation. 
I  do  not  doubt  that,  as  suggested  by  the  learned  judges 
of  the  Cburt  of  Appeal,  the  object  of  the  directors  was 
toksep"Jsmea  Sehofield  &  Sons  (Limited)"  as  a  sort 
of  fanily  &meen,  which  was  a  perfectly  lawful  object 
if  ponusd  bj  legitimate  means.     But  the  directors  and 
absfsfaolden  of  a  company  limited  by  shares,  who  desire 
to  bste  the  concern  in  the  hands  of  themselfes  and 
tftdrfijeBd^  and  to  keep  its  shares  out  of  the  market, 
ooght  to  use  their  own  money  for  that  purpose,  and  not 
the  trading  capital  of  the  company.    In  my  opinion  the 
appBcation  of    the  company's  funds  in  furtherance  of 
any  such  object  U  eltogether  illegitimate,  because  it  is 
loisign  to  Uie  ptope^  business  of  the  company,  and  in 
Elation  of  statute  Uw.     If  it  were  held  to  be  incidental 
to  the  business  of  the  oompany,  and  not  a  diminution  of 
iU  capital,  there  seems  to  be  no  reason  why  "James 
Sehofield  Sc  Soos  (Limited)"  should  not  ha?e  purchased 
at  par  a  half  or  two-thirds,  instead  of  a  fourth,  of  its 
own  shares. 

I  conesr  therefore  in  the  Judgment  which  has  been 
mowed. 

Lord  FmoMRALD, — ^Lord  Heischell  has  stated  accu- 
rately that  there    are   three    questions    awaiting    our 
decifiioD.     Tbo  first  is  whether  the  shares  in  question 
porehased  by  Mr.   G.   W.  Sehofield  on  hie   own 
i  or  aa  agent  for  the  company  ?  If  I  had  to  deter- 
miae  what  the  true  character  of  that  transaction  was, 
aada  that  was  necessary  for  our  deoisioo,  I  should 
bssilBfee  very  much  to  say  that  the  agreement  of  the 
lUrf  May,  1880,  was  entered  into  by  G.  W.  Sehofield 
oabcMf  of  the  oompany,  and  not  upon  his  own  account. 
The  seooad  question  is  whether,  assuming  that  these 
iharea  wen  purchased  for  the  company,  and  that  the 
c«MBpaoy  had  power  to  buy  its  own  shares,  the  purchase 
was  completed  in  accordance  with  the  articles  of  assooia- 
tioo  F     Upon  that  question  I  make  tjie  same  observation, 
tiiat  it  is  not  neoesssiy  for  our  present  decision  to  ex- 
preaa  any  decided  opinion  upon  St,  but  the  impression 
upon  my  mind  is  that  if  I  had  to  decide  that  question  I 
ihoald  aay  that  the  transaction  was  not  completed  in 
KooidaDoe  with  the  articles  of  association,  and  was 
^kSRima  inopemtive. 

The  third  question  is  the  important  one  in  the  case. 

Itia  a  qoestion  of  very  great  public  importance,  and  one 

^■■■at  but  feel  satisfied  that  at  last  it  has  come  to  the 

f««t  where  it  is  necessary  to  pronounce  an  authorita- 

™^tqsoo  upon  it.    The  question  is  put  thus  in  the 

2*"jMar  the  appeal;  the  third  reason  is,  *«  Because 

tee  wwipmj  had  no  power  to  make  or  authorize  any 

•jMa  p«ciiaee  of  its  own  shares."    That  is  answered  in 

»«  wwoas  giren  for  the  respondents  thus,  "  Because 

™  pmeiisse  by  the  company  of  the  said  shares  was  not 

^^*'  •**•,  but  nnder  the  circumstances  was  and  is  a 

^AhaseCioji  in  every  way  binding  on  the  company." 

The  qaestioa  now  ia  which  of  these  reasons  we  are  to 

Ihaie  mad  the  notes  of  the  two  very  elaborate  opinions 
^jA  hafo  been  already  delivered  upon  this  subject, 
^  I  have  abo  read  the  notes  of  the  very  weighty 
has  yet  to  be  deHTered  by  Lord  Mao- 


nagbten.  Upon  carefully  reading  these  notes  and 
deliberately  oonsidering  them,  I  have  laid  aside  what  I 
intended  to  be  my  own  judgment  in  the  case,  and  I  in- 
tend to  do  littie  more  than,  upon  this  question,  to  state 
my  entire  concurrence  in  the  views  which  have  been 
expressed  by  your  lordships  who  have  spoken  aud  in 
those  which  sre  about  to  be  expressed  by  my  noble  and 
learntd  friend.  I  would  add  that  I  consider  that  the 
decision  which  the  House  has  been  enabled  to  arrive  at 
is  the  most  wholesome  one  in  the  public  interests  and  for 
public  purposes. 

I  would  not  say  another  word,  but  that  I  wish  to 
advert  to  a  case  to  which  I  called  attention  in  the  course 
of  the  argument — it  was  a  case  which  came  up  for 
decision  before  the  Court  of  Appeal  in  Ireland,  and  iu 
which  a  very  elaborate  judgment  was  delivered  by  Fitz- 
Gibbon,  L.J.  I  refer  to  In  re  Balgeoley  DUiillery  Go. 
I  only  wish  to  observe  that  I  think  thf»t  aifords  the  ablest 
criticism  which  has  taken  place  up  to  this  morning  upon 
the  authorities  and  upon  the  question  which  we  have 
now  to  determine.  I  will  only  repeat  that  I  express  my 
entire  concurrence,  upon  the  third  question,  in  the 
decision  of  the  House  and  in  the  reasons  given  for  it. 

Lord  Macnaohtbn.— Tho  learned  counsel  for  the 
appellants  raieed  three  points  for  your  lordships'  con- 
sideration. 

In  the  first  place,  they  contended  that  the  shares  be- 
longing to  Whitworth's  executors,  which  were  the  sub- 
ject of  the  agreement  of  May,  1880,  were  not  really 
purchased  on  behalf  of  the  oompany.  From  facts 
either  proved  or  admitted,  and  from  documents .  in 
evidence,  they  asked  your  lordships  to  infer  that  in 
making  that  agreement  George  William  Sehofield  was 
acting  on  bis  own  account,  though  he  meant  all  the 
while  to  treat  the  company  as  the  purchaser  if  the 
bargain  turned  out  to  be  a  bad  one.  That  is  a  charge  of 
dishonesty  for  which,  as  far  as  I  can  see,  there  is 
not  a  shadow  of  foundation. 

In  the  next  place,  assuming  the  purchase  clauses  in 
the  articles  to  be  valid,  it  was  contended  that  the  require- 
ments of  those  clauses  were  not  duly  complied  with. 
This  is  a  more  dilfloult  question.  In  the  unsatisfactory 
state  of  the  evidence  I  do  not  propose  to  give  any  final 
opinion  upon  it.  I  will  only  make  one  or  two  observa- 
tions. Article  179  provides  that  **  any  share  '* — that  is, 
any  share  in  James  Sehofield  k  Sons  (Limited)—*'  may  be 
purchased  by  the  company  from  any  person  willing  to 
sell  it,  and  at  such  price,  not  exceeding  the  then 
market  value  thereof,  as  the  board  think  reasonable." 
Now  it  does  not  appear  that  the  board  ever  exercised 
any  judgment  or  thought  in  the  matter.  From  the 
year  1875  the  company's  shares  were  not  saleable  or 
sold  in  the  market,  or  dealt  with  by  the  public.  After 
that  date  any  shares  that  any  member  wished  to  sell 
were  bought  by  the  company  as  a  matter  of  course. 
Except  in  a  few  instances  where  shares  were  sold  below 
their  par  nominal  value,  the  price  given  was  invariably 
a  sum  equal  to  the  amount  paid  up,  and  that  although 
the  company  was  steadily  going  from  bad  to  worse, 
trading  at  a  loss,  and  at  the  same  time  borrowing  money 
to  buy  up  the  shares  of  members  who  wanted  to  with- 
draw. Why  the  price  was  kept  up  under  these  circum- 
stances it  is  not  necessary  to  inquire.  Whatever  the 
reason  may  have  been,  the  sum  which  the  board  agreed 
to  pay  for  the  shares  bolcnging  to  Whitworth's  execut  jrs 
cannot,  I  think,  by  any  figure  of  speech,  be  described  aa 
the  market  value,  or  as  bearing  any  relation  to  the 
market  value,  of  the  shares.  If  that  be  so,  there  seems 
to  be  a  difOioulty  in  the  way  of  enforcing  against  the 
oompany  the  completion  of  a  contract  founded  on 
something  like  a  breach  of  trust  on  the  part  of  the 
directors. 

The  third  point  is  one  of  general  importance.  It 
raises  the  question  whether  it  is  competent  for  a  com- 
pany foimed  under  the  Act  of  1862,  on  the  principle 
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of  limited  liability,  to  purchase  its  own  shares  when  it  is 
aathorized  by  its  articles  to  do  so.  The  consideration 
of  that  question,  as  it  appears  to  me,  necessarily  in?olYes 
the  broader  question  whether  it  is  competent  for  a 
limited  company  under  any  circumstances  to  invest  any 
portion  of  its  capital  in  the  purchase  of  a  share  of  its 
own  capital  stock,  or  to  return  any  portion  of  its  capital 
to  any  shareholder  without  following  the  course  which 
Parliament  has  prescribed.  If  the  case  were  not  in 
some  degree  embarrassed  by  the  decision  in  In  re  Drori' 
field  Silkitone  Coal  Co.,  and  by  dicta  in  earlier  cases,  I 
should  answer  both  questions  in  the  negative  without 
the  slighest  doubt  or  hesitation.  It  appears  to  me  that 
the  notion  of  a  limited  company  taking  power  to  buy 
up  its  own  shares  is  contrary  to  the  plain  iotention  of 
the  Act  of  1862,  and  inconsistent  with  the  conditions 
upon  which,  and  upon  which  alone,  Parliament  has 
granted  to  indifiduals  who  are  desirous  of  trading  in 
partnership  the  privilege  of  limiting  their  liability. 

The  Act  of  1862  requires  that  the  objects  for  which  a 
limited  company  is  established  shall  be  stated  in  its 
memorandum.  Those  objects  cannot  be  enlarged  by 
anything  to  be  found  in  the  articles,  or  by  anything 
outside  the  memorandum.  Whatever  may  fairly  be  re- 
garded as  incidental  to  the  objects  stated  in  the  memo- 
randum the  company  is  authorised  to  do.  Everything 
beyond  that  is  prohibited.  Further,  every  limited 
company  is  required  to  state  in  its  memorandum  the 
amount  of  capital  with  which  it  proposes  to  be  registered, 
divided  into  shares  of  a  certain  fixed  amount.  That  is 
equivalent  to  a  declaration  that  the  capital  is  to  be  de- 
voted to  the  objects  of  the  company.  The  efleci  of 
that  statement,  taken  in  connection  with  section  88,  is 
explained  very  clearly  by  Cotton,  L.J.,  in  Guinness  v. 
Land  Corporation  of  Ireland,  After  commenting  on 
section  38,  the  Lord  Justice  proceeds  thus  :--"  From 
that  it  follows  that  whatever  has  been  paid  by  a  member 
cannot  be  returned  to  him.  In  my  opinion  it  also  fol- 
lows that  what  is  described  in  the  memorandum  as  the 
capital  cannot  be  diverted  from  the  objects  of  the 
society.  It  is,  of  course,  liable  to  be  spsnt  or  lost  in 
carrying  on  the  bmioess  of  the  company,  but  no  part  of 
it  can  be  returned  to  a  member  so  as  to  take  away  from 
the  fond  to  which  the  creditors  have  a  right  to  look  as 
that  out  of  which  they  are  to  be  paid.*' 

If  that  be  a  correct  ezpositioq  of  the  law,  as  f  think  it 
is,  it  seems  to  me  to  be  decisive  on  the  present  question. 
If  the  purchase  of  shares  in  James  Schofleld  &  Sons 
(Limited)  was  not  cue  of  the  objects  of  that  company, 
how  could  its  capital  be  properly  employed  in  that 
purchase  P  Bowen,  L.J.,  indeed,  founding  himself  on 
In  re  Dronfteld  Silkstone  Coal  Co,,  assumes  that  oases 
may  occur  where  the  purchase  of  its  own  shares  is 
incidental  to  the  legitimate  objects  of  a  limited  com- 
pany, and  such  a  case  he  considers  the  present  to  be. 
On  that  two  observations  arise.  If  the  exercise  of  such 
a  power  can  be  regarded  as  incidental  to  the  objects  of  a 
limited  company,  there  seems  to  be  no  need  for  giving 
the  power  in  express  terms  either  in  the  memorandum  or 
in  the  articles.  Every  company  must  have  it.  Every 
company  may  exercise  it  in  a  proper  case.  In  the  next 
place,  whatever  may  be  thought  of  the  special  circum- 
stances to  be  found  in  In  re  Dronfteld  Silkstone  Coal 
Co*,  there  are  no  special  circumstances  here.  It  was  said 
that  the  company  was  a  family  company.  But  a  family 
company,  whatever  the  expression  means,  does  not  limit 
its  trading  to  the  famjly  circle.  If  it  takes  the  benefit 
of  the  Act  it  is  bound  by  the  Act  as  much  as  any  other 
oompany.  It  can  have  no  special  privilege  or  immunity. 
It  was  said  that  the  board  did  not  want  Wbitwortb's 
shares  to  be  sold  to  outsiders,  or  put  on  the  market. 
Unfortunately  there  was  nothing  special  in  that.  That 
was  part  of  the  regular  practice  of  the  company,  a  prac- 
tice which  became  more  and  more  confirmed  as  the 
company's  aiZairs  became  more  and  more  embarrassed. 


The  company's  balance-sheets  for  the  last  few  years  of 
its  existence  are  in  evidence.  On  the  one  side,  among 
the  debit  items,  they  show  the  amount  due  to  the 
company's  bankers ;  on  the  other  side,  under  the  head 
of  *'  shares  purchased,"  they  show  the  amount  spent  by 
the  company  in  the  purchase  of  its  own  shares.  The 
figures  are  instructive.  In  December,  1880,  the 
company  owed  its  bankers,  who  were  secured  creditors, 
£20,202.  Up  to  that  date,  from  its  commencement  in 
1865,  it  had  spent  £16,202  in  the  purchase  of  its  own 
shares.  By  December,  1883,  the  debt  to  the  bankers 
had  increased  to  £30,490,  and  the  sum  spent  in  the 
purchase  of  its  shares  amounted  to  £32,935.  By  means 
of  these  purchases  that  large  sum,  more  thsu  one-fifth 
of  the  nominal  capital  of  the  company,  had  been  with- 
drawn from  the  fund  t9  which,  as  Cotton,  L.J.,  says,  the 
creditors  have  a  right  to  look.  In  1884  the  company 
went  into  liquidation,  and  the  creditors  are  unpsid. 

In  the  face  of  the  figures  to  which  T  have  referred, 
Mr.  Romer,  who  argued  the  case  for  the  respondents 
with  extreme  ability  and  ingenuity,  hesitated  to  main- 
tain that  the  particular  purchase  was  incldentsl  to  the 
objecto  of  the  company.  But  he  urged  that  the  vendore 
had  nothing  to  do  with  that ;  they  were  not  concerned 
with  the  management  of  the  company.  It  was  enough 
for  his  argument  if  it  were  conceded  that  the  purohaso 
of  its  own  shares  might  be  incidental  to  the  objects  tor 
which  the  company  was  formed,  ^our  lordships  then 
asked  in  what  case  and  under  what  circumstonces  such  a 
purchase  could  be  said  to  be  incidental  to  the  objects  of 
a  limited  oompany  P  In  answer  to  that  question  the 
learned  counsel  not  unnaturally  turned  to  In  re  DroU'^ 
field  Silkstone  Coal  Co.,  and  suggested  that  at  any  rate 
it  might  be  so  when  the  power  was  used  as  an  incident 
of  domestic  management  to  buy  out  shareholders  whose 
continuance  in  the  oompany  was  undecirable.  That  was 
the  way  in  which  the  proposition  was  put  in  The  Dron^ 
field  case,  where  matters  had  come  to  a  deadlock. 
But,  I  would  ask,  is  it  possible  to  suggest  anything  more 
dangerous  to  the  welfare  of  companies  and  the  security 
of  their  creditors  than  such  a  doctrine  P  Who  are  the 
shareholders  whose  continuance  in  a  company  ths  (MHn- 
pany  or  its  executive  consider  undesirable  P  Why, 
shareholders  who  quarrel  with  the  policy  of  the  board, 
and  wish  to  turn  the  directors  out;  shareholders  who 
ask  questions  which  it  may  not  be  convenient  to  answer  ; 
shareholders  who  want  information  wbioh  the  directors 
think  it  prudent  ts  withhold.  Oan  it  be  contended  that 
when  the  policy  of  directors  is  assailed  they  may  spend 
the  capital  of  the  company  in  keeping  themselves  in 
power,  or  in  purchasing  the  retirement  of  inquisitive  and 
troublesome  critics  P  I  took  the  liberty  during  tfao 
argument  of  referring  to  a  case  which  is  reported  under 
the  name  of  Harhen  v.  Phillips,  31  W.  B.  178,  23  Cb. 
D.  14.  It  was  the  case  of  a  large  shipping  oompany  in 
whioh  the  shareholders  were  divided  into  two  hostile 
camps.  One  party,  with  the  old  directors  at  their  head, 
wished  to  make  London  the  port  of  departure  for  their 
fleet  The  other  party  were  determined  that  the  business 
should  remain  at  Southampton.  Both  sides  were  per- 
fectly honest,  each  was  fully  convinced  that  the  company 
would  be  ruined  if  the  view  of  their  opponenU  prevailed. 
Could  it  be  suggested  that  in  such  a  case  directors  might 
lawfully  employ  the  company's  funds  in  buying  np  a 
sufficient  number  of  shares  to  silence  opposition  P  or  Is 
the  purchase  allowable  only  where  the  undesirable  share- 
holder stands  alone,  and  the  other  members  are  all  of 
one  mind  P  In  the  latter  case  the  action  of  the  directors 
may  not  be  open  to  misconstruction ;  but  stiU  the  par- 
chase  would  not  be  "  a  mere  domestic  matter,"  as  it  was 
termed  by  James,  L. J.,  in  In  re  DronfiM  Silkstone  Coal 
Co.  It  must  involve  the  employment  of  funds  whioh 
have  been  dedicated  to  other  purposes,  and  the  use  or  mis- 
use of  which  concerns  other  persons  betides  the  share- 
holders. Nor  can  it  be  considered  incidental  to  the  objeetn 
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ef  tbaeonpAny  mmelj  because  it  may  be  very  oonTenient. 
Aftsr  all,  the  ioeonTenience  aoaglit  to  be  afoided  atiaea 
•Oet  from  reatrictioiia  which  Parliament  has  thoaght 
ifgkt  to  impose,  or  from  the  oommon  miafortune  of 
ktfing  to  pay  for  what  one  wants  out  of  one's  own 
pane  when  there  is  no  other  way  of  getting  it.  If  the 
e^ital  proposed  to  be  expended  in  the  purchase  of  its 
Aaies  **is  in  eaceae  of  the  wants  of  the  company/'  the 
traaaaetion  may  be  carried  out  under  the  profisiona  of 
the  Ada  to  wfaidi  I  shall  have  preacntly  to  refer.  If  the 
capital  of  the  eompanj  is  not  in  excess  of  the  company's 
wants,  it  esitainiy  ought  not  to  be  diverted  from  its 
proper  objsdB.  Bat  CYcn  then  there  is  no  reason  why 
there  sboald  be  a  deadlock.  The  end  in  ^iew  may  still 
be  sttazsed  by  means  to  which  no  exception  can  be 

aksB.  If  ahaieholders  think  it  worth  while  to  spend 
moaey  far  the  sake  of  getting  rid  of  a  troublesome  part- 
ner vbo  ii  willing  to  sell,  they  may  put  their  hands  in 
tbarroYs  poekets  and  bay  him  out,  though  they  cannot 
diav  eo  a  fund  in  which  othera  as  well  as  themselves  are 
hitowtsd.  That,  I  think,  is  the  law,  and  that  is  the 
good  MOM  of  the  matter. 

Tbtit  remains,  however,  a  more  aerious  objection  still. 
It  ssesu  to  ma  that  if  a  power  to  purchase  its  own  shares 
were  found  in  the  memorandum  of  association  of  a 
liaiited  company  it  would  necessarily  be  void.    There 
axe  two  eoQditkma  of  the  memorandum — the  condition 
defining  the  objeeta  of  the  oompany  and  the  condition 
defining  ita  eapital--(4ie  or  both  of    which  would   be 
affeded  by  auch  a  power.     It  must,  therefore,  be  con- 
aidrird  in  oomac^oa  with  each.    Suppose  the  dealing  in 
its  own  sharrs  were  sCafed  aa  an  object  for  which  a  com- 
pany was  piopoaed  to  be  eetablished,  could  it  be  said 
tbat  tbe  snbacribers  were  aaaooiated  for  a  "  lawful  pur- 
peas  "within  the  meaning  of  aection  6  of  the  Act  of 
1S&2  ?    Tf  it  were  the  only  object  of  the  company  no  one 
would  aay  so.     Does  the  purpose  of  the  association  be- 
cene  lawfol  if  legitimate  objects  are  combined  with  an 
objeet  which  is  not  legititimate  P     It  is  significant  that 
the  8to&  Exohange  will  not  grant  a  settling  day  or 
attow  a  qootaiion   to    any  company  which  purports  to 
hate  lbs  power  of  baying  in  ita  own  shares.    But  let  me 
asppoia  a  caae  where  the  purchase  of  its  own  shares  is 
aotoae  of  the   objecta  of    the  company,  properly  so 
ciiUed,  bat  a  case  where  the  subscribers  to  the  memoran- 
dum tkiok  that  the  power  of  purchasing  its  own  shares 
■ugbtbanssful  in  the  management  of  the  company  if  it 
were  pemiaible  by  law.     Then  it  seems  to  me  that  one 
way  of  tiyiBg  whether  it  is  permissible  or  not  would  be 
to  read  it  iato  the  memorandum  in  connection  with  the 
eonditioB  whieh  atatea  what  the  capital  is  to  be.    Let  me 
try  it  here  in  that  way,  asing  the  very  language  of  Gotten, 
Luf  ,  who  thought  the  power  in  the  present  case  valid 
becsase  it  was  only  *'  a  power  to  authorize  the  board, 
vhenever  they  thought  it  desirable  for  the  purposes  of 
tbeeompaay,  to  bay  the  shares.*'    The  oondltioa  would 
^  ran  thna  :  "  The  capital  of  the  oompany  is  £150,000 
ia  1^000  shares  of  £10  each  ;  but  the  board  may  buy 
ImA  shares  whenever  they  think  it  desirable  for  the 
yi'Hsius  of  the  oompany  to  do  so."   It  seems  to  me  that 
•  fsaHtinn  so  qnalifled  would  be  repugnant  and  contra- 
^^^Btay  to  ifeMlf.    At  any  rate,  the  qualification  would 
^^  fte  effect  of  redooing  one  of  the  statutory  condi- 
tions el  thi  memorandam  to  an  empty  form. 

So  fat  \  have  not  relied  upon  the  Acts  of  1867  and 
1377,  whkb  are  to  be  oonstrned  as  one  with  the  Act  of 
1862,  baesBM  I  think  the  question  is  clear  on  the  earlier 
Act ;  bit  I  flwy  say  that  the  Act  of  1867,  as  eiplained 
by  the  Aet  of  1877,  seems  to  prohibit  a  company  from 
P^iehaaiag  its  own  shares  except  under  certain  stringent 
cnditknis.  When  Parliament  sanctions  the  doing  of  a 
^iag  nader  certain  conditions  and  with  certain  restrio- 
Wam  it  must  be  taken  that  the  thing  U  prohibited  unless 
^ha  inssnbsd  eonditions  and  restrictions  are  observed. 
^o«  the  Aot  of  1862  makes  no   provision   for    re- 


duction of  capital.  The  Act  of  1867  allows  a  limited 
company  to  reduce  its  capital  under  conditions  wbioh 
carefully  protect  the  interests  of  creditors.  The  Act  of 
1877  explains  that  the  power  to  reduce  capital  includes  a 
power  '*  to  pay  off  any  capital  which  may  be  in  excess  of 
the  wants  of  the  oompany,"  and  it  dispenses  with  some 
of  the  prescribed  oonditions  when  the  reduction  does  not 
involve  either  the  diminution  of  any  liability  in  respect 
of  unpaid  capital  or  '*  the  payment  to  any  shareholder  of 
any  paid-up  capital."  It  follows  that  if  the  operation  be 
eiffcted  by  payment  of  capital  to  any  one  shareholder  all 
the  prescribed  oonditions  must  be  followed.  Payment  of 
capital  to  any  one  shareholder  is  just  as  much  a  reduc- 
tion of  capital  and  just  as  detrimental  to  the  interests  of 
creditors  as  the  payment  of  the  same  amount  among  all 
the  shareholders  rateably.  It  is  none  the  less  a  payment 
oif  of  capital  within  the  meaning  of  the  Act  of  1867,  as 
explained  by  the  Aot  of  1877,  because  the  shareholder  to 
whom  the  payment  is  made  renounces  in  return  the  right 
to  participate  in  the  joint  atook  of  the  company. 

One  word  with  regard  to  powers  of  forfeiture  and 
surrender  of  shares,  which  were  referred  to  iu  argument 
as  affording  some  support  to  the  views  of  the  respondents. 
Forfeiture  is  contemplated  by  the  Act  of  1862  ;  it  is 
mentioned  in  section  86 ;  every  oompany  is  to  return  to 
the  Registrar  of  Joint*8took  Oompaniea  once  a  year  "  the 
total  amount  of  aharea  forfeited."  There  can  be  no 
question  as  to  the  power  of  a  company  in  a  proper  case 
to  forfeit  shares.  Surrender  of  shares  stands  on  a  dif- 
ferent footing.  It  is  not  mentioned  in  the  Oompanies 
Acts,  but  I  conceive  there  can  be  no  objection  to  the 
surrender  of  sharea  which  are  liable  to  forfeiture.  A 
anrrender  of  aharea  in  return  for  money  paid  by  the 
oompany  is  a  sale,  and  open  to  the  same  objections  as  a 
sale,  whatever  expression  may  be  used  to  describe  or 
disguise  the  transaction. 

If  you  agree  iu  the  result  at  which  I  have  arrived 
you  will  prevent  a  distinction  being  set  up  between  the 
powers  of  statutory  corporations  governed  by  the  Oom- 
panies Acts  and  the  powers  of  those  governed  by  the 
Oompanies  Clauses  Acts  for  which,  as  it  appears  t3  me, 
it  would  be  difficult  to  find  any  foundation  iu  reason. 
In  the  Oompanies  Olauses  Oonsolidation  Act,  1845, 
provision  is  made  for  forfeiture,  and  for  forfeiture 
only.  By  the  Oompanies  Olauses  Act,  1863,  com- 
panies are  authorized  to  accept  surrenders  of  shares  not 
fully  paid  up;  bat  it  is  expressly  enacted  that  "the 
company  shall  not  pay  or  refund  to  any  shareholder  any 
sum  of  money  for  or  in  respect  of  the  cancellation  or 
surrender  of  any  share."  It  has  never  been  suggested, 
so  far  as  I  am  aware,  that  a  oompany  governed  by  the 
Oompanies  Olauses  Acts  can  purchase  its  own  shares. 
Your  lordships  have  held  that  the  piiociples  which  were 
laid  down  in  Aahhury  Railway  Carriage  and  Iron  Cv. 
V.  Riche,  as  to  the  limit  of  the  powers  of  incorporated 
companies,  apply  with  equal  force  to  oompanies  governed 
by  the  Companies  Acts  and  to  companiee  incorporated 
by  special  Act  of  Parliament.  It  would  be  a  aingular 
thing  if  your  lordships  were  compelled  to  hold  that  one 
class  of  companies  can  purchase  its  own  shares  while  the 
other  is  prohibited  from  so  doing. 

It  is  necessary  to  say  a  few  words  with  regard  to  the 
decision  of  the  Court  of  Appeal  in  In  re  Dronfidd 
Silkitone  Coal  Co,  Much  reliance,  of  oourse,  wae  pUced 
on  that  decision,  and  your  lordships  were  warned  against 
the'danger  of  disturbing  its  authority,  having  regard  to 
the  time  which  has  elapsed  since  it  was  pronounced,  and 
to  the  probability  of  ite  having  been  acted  upon  to  a 
considerable  extent.  So  far  as  my  experience  goes  that 
decision  has  never  been  recognized  in  the  profession  as 
an  authority  for  the  general  propoaition  that  a  limited 
oompany  may  purehaae  its  own  sbaree  ;  and  I  am  con- 
firmed in  this  view  by  the  criticisms  on  the  case  to  be 
found  in  Mr.  Buckley's  well-known  work,  and  in  the 
notes  in  Mr.  Palmer's  excellent  coUectidn  of  precedents. 
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I  do  not  tbiuk  that  your  lordships'  judgment  in  the 
present  case  will  touch  the  decision  in  In  re  Dronfield 
SilkaUme  Coal  Co.^  though  it  will,  of  course,  displace 
much  of  the  reasoning  on  which  that  case  was  decided. 
If  I  maj  respectfully  say  so»  though  I  agree  with  the 
reasoning  of  Jessel,  M.B.,  on  the  main  point,  still 
I  think  the  decision  of  the  Ck>urt  of  Appeal  was  right. 
It  seems  to  me  that  it  may  be  supported  on  very  simple 
grounds.  Mr.  Wsid's  name  was  not  on  the  register 
when  the  company  was  ordered  to  be  wound  up.  To 
make  him  a  contributory  it  was  therefore  necessary 
to  rectify  the  register.  After  winding  up,  the  court  has 
that  power  under  sections  35  and  98.  But  it  is  a 
judicial  power,  as  it  has  been  called,  and  it  is  to  be 
exercised  by  the  court,  to  use  the  language  of  section  35, 
"if  satiefled  of  the  justice  of  the  case."  Those  are  not 
mere  idle  words.  They  mean,  I  think,  what  they  say. 
Although  they  have  been  sometimes  o?erlooked.  Lord 
Cairns,  I  may  obserye,  relied  upon  them  in  In  re  Sichel^ 
16  W.  B.  292,  L.  B.  3  Gh.  119,  as  showing  that  the 
court  is  bound  to  go  into  all  the  circumstances  of  the 
case,  and  to  consider  what  equity  the  applicant  has  to 
cair  for  its  interposition.  Now  the  arrangement  under 
which  Ward  retired  was  an  honest  arrangement.  It  was 
in  acdordance  with  a  proTision  of  the  ai tides  which  had 
never  been  determined  to  be  inyaUd.  It  was  expressly 
sanctioned  at  an  extraordinary  general  meeting,  at  which 
all  the  shareholders  were  present  with  the  exception  of 
the  holder  or  holders  of  eleven  shares  out  of  1,600.  Ward's 
name  was  off  the  register  for  seven  years.  Daring  part 
of  that  time  the  company  bad  been  extremely  prosperous, 
and  all  the  shareholders  who  remained  io  the  company 
had  received  dividends  largely,  increased  by  reason  of 
Ward's  retirement.  Moreover,  there  was  no  creditor 
whoee  debt  was  incurred  while  Ward  was  a  shareholder, 
or  who  had  been  induced  to  trust  the  company  by  having 
Ward's  name  held  out  as  a  member.  The  power  to 
make  a  person  who  is  not  on  the  register  contribute  to 
debts  when  the  company  is  wound  up  is  a  power  given 
by  statute.  The  same  statute  requires  the  court,  btfore 
exercising  the  power,  to  be  satisfied  of  the  justice  of  the 
case.  In  In  re  Dronfield  SUketone  Coal  Co*  the  liqui- 
dator, as  representlDg  shareholders,  had  no  equity ;  he 
had  none  as  representing  creditors.  It  would  be  a 
strange  travesty  of  justice  to  compel  a  person  to  pay 
debts  with  which  he  has  nothing  to  do  at  the  inbtance  of 
an  applicant  who  has  no  equity  to  set  the  court  in 
motion. 

The  present  case  is  wholly  different  from  In  re  Dron* 
field  Silkiione  Coal  Co,  There  it  was  sought  to  undo  a 
transaction  which  could  not  be  undone  altogether  so  as 
to  restore  the  parties  to  their  original  position  and  which 
could  not  be  undone  at  all  without  committing  injustice. 
Here  the  applicants  are  seeking  to  enforce  against  the 
company  a  contract  which  has  not  yet  been  fully  per- 
formed and  which  was  beyond  the  powers  of  the  company. 
Under  these  drcumstanoes  the  application  ought,  I  think, 
to  have  been  refused  by  the  Ouurt  of  Appeal  as  it  was 
by  the  Vioe-Ohanoellor. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Appeal  should  be  reversed,  and  the  appeal 
allowed,  with  costs. 

Order  appealed  from  revened ;  order  of  ihe  Vtce- 
Chancellor  of  Lanecuier  restored  ;  the  reapondenU  to  pay 
to  the  appdlants  the  catits  in  the  Court  of  Appeal  and 
in  this  Houee,  and  to  repay  to  the  appellante  any  moneys 
and  costs  received  from  them. 

Solicitors  for  the  appellants,  Gregory,  BowdiffeSf  Jt 
Co.f  for  Addleshaw  &  Warhurton,  Manchester. 

Solicitors  for  the  respondents,  Marsland,  Hewittf  A 
EveriU,  for  Qrundy  db  Lamb,  Manchester. 


Court  Of  flvvfai. 

From  Q.  B.  Biv.  Dec.  9. 

Weldok  r.  Vapt.tm  Aino  Oihebs.  (a.) 

Pradice—AppealSecurity  for  eosts^Specicd  dreum- 
stances — Aduse  of  process  of  the  eourt-^B.  8,  C,  1883, 
ord.  68,  r.  15. 
An  appellant  may  he  ordered  to  give  security  for  the 

costs  of  an  appeal  w?iere  a  prim&  facie  case  of  abuse  of 

the  process  of  the  court  has  been  made  out. 

Application  by  the  defendants  for  an  order  that  the 
plaintiff  should  give  security  for  the  costs  of  an  appeal 
from  an  order  of  the  Divisional  Court  (Stephen  and 
Charles,  JJ.),  aifirming  an  order  of  the  master  and 
judge  in  chambers  striking  out  the  statement  of  claim 
and  dismieeing  the  action. 

The  affidavit  filed  in  support  of  the  application  U 
fully  set  out  in  the  judgment  of  Bo  wen,  L.J. 

cT*.  Digby,  for  the  defendants,  relied  upon  two  gronnda 
— ^the  alleged  poverty  of  the  plsintifi,  and  that  the 
appeal  was  an  abuse  of  the  process  of  the  court 

He  cited  ffarlock  ▼.  Ashberry,  30  W.  B.  112,  19  Ch. 
D.  84 ;  Usill  ▼.  BrearUtf,  3  0.  P.  D.  206  ;  MetropelUaak 
Bank  v.  Fooley,  33  W.  B.  709,  10  App.  Oas.  210  ; 
Waddell  t.  Blodeey,  27  W.  B.  233,  10  Oh.  D.  416 ;  Grepe 
T.  Loam,  32  SoLiorroBs*  Journal,  23. 

The  plaintiff  in  person. 

Cur,  adv.  vuU. 

Dec.   9. — BowBN,   L.J. — This  case  is  of    some   im- 
portance, because  it  goes  beyond  the  ordinary  case  in 
which  security  for  the  costs  of  an  appeal  can  generally 
be  obtnined.     As  a  general  rule  security  for  costs  ia 
obtained  upon  an  affidavit  showing  that  the  appellant 
has  no  means  of  paying  the  costs  i(  the   appeal  fails. 
The  affidavit  here  falls  short  of  that.    But  the  order 
which  we  have  to  apply  is  ord.  58,  r.  15,  which  states 
that  **  such  deposit  or  other  security  for  the  costs  to  be 
occasioned  by  any  appeal  shall  be  made  or  given  as  may 
be  directed  under  special  circumstances  by  the  Court  of 
AppeaL"    The  rule  does  not    confine  cases  in  which 
security  for  costs  wiU  be  ordered  to  oases  of  poverty 
alone.     If  there  are  special  circumstances  in  which  the 
court  thinks  it  just  to  make  the  order,  the  order  will  be 
made  without  regard  to  the  suggested  limit  of  poverty. 
It  seems  to  me  that  in  the  present  case  there  is  tbia 
ground    which    constitutes    a    special    drcumstanoe — 
namely,  that  a  primd  facie  case  has  been  made  oat  of 
abuse  of  the   process   of  the  court.     I  have  carefully 
gone   through     the  affidavit  which    states    tha  whole 
story.     I  do  not  go  into  the  merits  of  the  case,  with 
which  we  have  nothing  to  do.    The  question,  to  mj 
mind,   is  whether  the    plaintiff   is    not   prima    fade 
abusing  the  process  of  the  court  asd  threatening  not  to 
pay  the  costs  if  she  fails  in  the  appeaL 

Now,  in  1888,  the  plaintiff  brought  an  action  againet 
Sir  Henry  de  Bathe,  and  Sir  Henry  de  Bathe  is  entitled, 
under  various  orders  of  the  court,  to  costs  against  the 
plaintiff,  which  have  been  taxed  at  £126  16s.  5d.  There 
have  also  been  eighteen  different  summonses  or  applies- 
tions  by  the  plaintiff  dismissed  in  that  action,  in  respect 
of  which  about  £40  is  still  owing  to  Sir  Henry  de  Bathe 
for  costs.  On  the  8th  of  July,  1887,  the  Court  ot 
Appeal  in  that  action  ordered  the  plaintiff  to  give 
security  for  the  costs  of  three  appeals.  In  1887  the 
plaintiff  also  brought  an  action  against  Sir  Henry  de 
Bathe  jointly  with  her  husband,  and  this  action  wee 
dismissed  by  order  of  the  master  as  frivolous,  whoee 
decision  was  affirmed  by  the  judge  at  chambers  and  the 

(a»)  Beported  by  W.  Ft  Babbt,  Esq.,  BsErislev-st-lAW. 
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Difisiooal  Goart.  The  plaiotifl  appealed  from  that 
oidv,  and  the  Ooart  of  Appeal,  on  the  8th  o(  July, 
1887,  oiderad  the  plaintiff  to  gire  leoarity  for  costs  in 
mpMt  of  that  appeal. 

The  plaintiff  aleo  brought  an  action  in  1887  against 
Xmob.  Maples,  Teeadale,  &  Oo.,  the  solioitoia  for  Sir 
Bmrj  de  Bafthe^   asainst  three  of   their   olerke,  and 
«pinat  Sir  Henry  de  Bathe.    This  action  wae  based 
upon  allegatisni  of  perjory  said  to  have  been  com- 
mitted in  the  pievioaa  action  by  the  Tarioos  defendants. 
Oil  the  6th  of  July,  1887,  this  action  was  dismissed  by 
tiie  master  as  frifoloas,  and  npon  appeal  the  judge  in 
chambers  ilao  oonaidered  that  the  statement  of  daim 
disdoied  no  real  oanae  of  action,  but  offered  to  allow  the 
plaintiir  to  amend  her  claim,  which  ahe  refuaed  to  do, 
and  the  judge  thereupon  diamiased  the   appeal.     The 
DiviaioBal  Goort  afflrnied  this  order.    The  costs  due  to 
the  diiadaats  fai  respect  of  that  action  were  taxed  at 
£26  9i.  81 
The  phintiff  has  not  paid  any  of  theae  coata.* 
l^ta  in  the  same  year  the  plaintiff  began  a  freah 
setibo  against  the  same  defendants.     In  thia  action  the 
Baitfir  ordered  the  statement  of  claim  to  be  atruck  out 
sod  the  action  dismiased  as  frivolous.     The  plaintiff 
appealed,  and  this  order  was  affirmed  by  the  judge  at 
chambers  and  the  Divisional  Oourt.      The  plaintiff  ia 
naw  appealing  to  thia   oourt   from  that  order.     The 
daim  is   subetaatially   the    aame    aa    in    the    former 
actian  against  the  aame   defendanta  which    waa   dis- 
missed aa  fiivolonSL     The  above  facts  show  a  strong 
primtt  fade  ease  of  abuse  of    the    proeesa   of    the 
ooort    I  aay  prim^  /ode  because  we  have  not  now  to 
dedde  whether  or  not  the  action  ia  frivolous.     Futther- 
non,  it  appears  from  the  affidavit  that  the  plaintiff  has 
annncoead  huT  intention  of  not  paying  any  costs  if  she 
Uak,    Opoa  tfaose  two  sets  of  facts  I  apply  the  posrers 
faffed  in  as  by  ord.  58,  r.  15.    The  court  ought  to  pro- 
tect parties  against  the  abuse  or  threatened  abuse  of  the 
proeuaa  of  the  court*     One  word  more  as  to  a  auggeation 
that  waa  thrown  out  during  the  coarse  of  the  argument 
^uaely,  that  exeontion  ought  to  have  been   issued 
baiora  the  present  application  waa  made.     That  doea 
not  tggmg  to  me  to  be  the  true  view  to  take  of  the 
■Mtter,  lor  the  oourt  will  not  compel  a  party  to  take 
Mehahaiah  piooeeding  aa  to  put  in  execution  before 
nakfaig  the  application.    We  tbiuk,  therefore,  that  the 
plaintit  anrt  find  security  for  £10. 

^,LJ.— I  entirely  agree. 

Lord  EsBB^  M.B.,  concurred. 
A^ieaHom  granUcL 
SoIidtoiB  for  the  defendants.  Maples,  Teesddle,  A  Co. 

*  The  afBdavit,  after  stating  the  above  facts,  pro- 
eesded  (so  far  aa  material)  as  follows : — 
10.  '*  The  plaintiff  has  not  paid  any  of  the  above- 
1  costs,  although  sach  as  have  been  taxed  and 
1  have  been  demanded  of  her ;  neither  has  she 
9*Aseeniitj  for  the  coets  of  her  appeals  as  ordered." 

U.  '«The  plaintiff  has  stated  on  oath  that  ahe  is 
vbhoit  say  settlement  and  wholly  unprovided  for,  and 
fhatAabas  not  the  remoteat  intention  of  paying  coats 
»  as  All  said  found  due  and  ordered  to  be  paid  by  her 
to  the  ^Osdants.  She  further  deposes  that  she  will  be 
aedeabsakrapt  sooner  than  pay  the  defendant,  Sir  H. 
^  fislhs,  ons  shilling,  and  has  stated  in  open  court  that 
abe  has  not  the  means  to  pay  the  said  coaU.*' 


Ktit    COttCt  Of    itt0t(CI* 


Chan.  Dlv. 
Kay,  J. 


Deo.  18,  14. 
Brown  v.  Alabaster,  (a.) 

Right  of  way — Implied  grarU-^Way  formed  during 
unity  of  poeeeasior^-^Grant  of  part  of  tenement-^  Way 
oonvenientf  but  not  of  neceanty. 

fVhertf  during  unity  of  poesesaion,  a  particular  and 
defined  way  ia  formed  and  uaed  over  property  which  ia 
afterwarda  aevered  and  granted  by  the  owner  to  different 
peraona,  the  right  of  using  the  way  aa  it  ia  then  used 
may  paaa  by  implication^  cdthough  it  be  not  a  way  of 
neceaUty,  and  although  the  general  worda  of  the  con- 
veyanoa  are  not  aufflcient  to  pa$a  auch  right. 

An  owner  of  l%nd  erected  three  houaea  thereon  facing 
a  road^  with  gardena  at  the  bctck.  Behind  theae  ran  a 
way  which  gave  aeceaa  from  the  gardena  of  two  of  the 
houua  to  a  aide  road,  which  ran  at  right  anglea  to  the 
front  road  on  the  other  aide  of  the  third  ?iouae.  The 
owner  aaaigned  to  t?ie  defendant  f^  plota  of  land  with 
the  two  houaea  thereon,  **with  their  rights,  eaaements, 
and  appurtenancea,**  and  afterwarda  aaaigned  to  the 
plaintiff  the  third  plot,  the  dimenaiona  of  which  cvm- 
priaed  ao  much  of  the  way  aa  lay  betwten  the  two  other 
plots  and  the  aide  road.  The  gardens  of  the  defendanVa 
houses  could  also  be  reaehed  from  the  road  in  front  by 
two  passages,  but  these  were  unsuitable  for  carrying  away 
rtibbish,  Ac,  from  the  gardens.  The  plaintiff  disputed 
the  defendants  right  to  use  the  way  over  his  land  to  ths 
side  road. 

Held,  that  the  defendant  was  not  entitled  to  this  aa  a 
way  of  necessity,  but  that  the  right  of  using  the  way 
passed  to  him  by  implied  grant  from  the  owner,  although 
the  general  worda  in  the  assignment  to  him  were  not 
sufficient  to  pass  such  right. 

Trial  of  action. 

W.  Letts,  being  poaseaaed  for  a  term  of  years  of  a 
plot  of  land  situate  at  the  comer  of  Auf;iist«-road  and 
Park-road,  at  Moseley,  in  the  parish  of  King's  Norton, 
Worcestershire,  erected  thereon  three  houses  facing 
on  Park-road.  One  of  theae,  called  ''Normanhurat," 
which  belonged  to  the  plaintiff,  waa  aituate  at  the  angle 
formed  by  the  two  roads.  The  house  next  to  it  waa 
called  " Oottisbrook,"  and  beyond  it  a  third,  called. 
**  Westbourne."  Both  these  houses  belonged  to  the 
defendant.  The  three  plota  of  land  on  which  the  houaea 
reapectively  atood  were  in  the  ahape  of  a  long  parallelo- 
gram, and  each  of  the  houaea  had  a  garden  at  the  baok. 
The  main  entrances  to  the  houaea  were  from  Park- 
road,  but  both  Cottisbrook  and  Westbourne  had  also 
entrances  leading  to  the  houae  from  the  road  by  a  paa- 
aage  which  ran  along  the  aide  of  each  house,  that  to 
Oottisbrook  running  between  it  and  Kormanhnrst,  and 
that  to  Weetboume  running  along  its  further  side* 
These  paaaagea  ended  in  a  wMe-sao^  and  then  turned 
inwarda  at  right  anglea,  paaaing  through  a  portion  of 
the  buildings,  and  thus  led  into  the  gardens  at  the  back. 
They  were  four  feet  wide,  paved  with  encauatio  tilea, 
and  were  approached  from  Park-road  by  one  atep,  with 
two  atepa  of  deacent  into  the  gardena.  They  were  dosed 
with  doors  at  each  end,  and,  at  their  paaaage  through 
the  buildings,  they  had  doore  on  the  right  and  left 
hand,  which  communicated  with  the  hall  on  the  one  aide 
and  with  the  offioea  on  the  other. 

There  was  also  another  means  of  access  to  the  gardens 
of  Oottisbrook  and  Westbourne,  aa  to  which  the  action 
arose,  through  a  way  which  ran  parallel  to  Park-road  along 
the  plot  of  land  at  the  lower  end  of  the  gardena  into 
Augusta-road.    It  waa  walled  in,  and  had  a  door  at  the 

(a.)  Beported  by  H.  F.  Aionnox,  Baq.,  Barrister-at-Law. 
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road,  and  aUo  two  doors  in  the  wall  which  gave  access 
to  the  gardens  of  Oottisbrook  and  Weetboume. 

The  assignments  of  these  properties  bj  Letts  and  his 
mortgagees  to  the  defendant  was  dated  the  14th  of 
December,  1878»  and  the  pieces  of  land  were  thereby 
expressed  to  be  assigned  "  together  with  the  two  mes- 
Busges  or  dwelling-houses  erected  thereon,  with  their 
rights,  easements,  and  appurtenances." 

The  plaintiff  deriyed  his  title  to  Normanhurst  under 
an  indenture  of  the  13th  of  November,  1879,  by  which 
Letts  assigned  that  piece  of  land  and  the  messuage 
thereon  to  the  plaintiff's  Tender.  The  parcels  were 
therein  described  as  those  comprised  in  the  original  lease 
of  that  portion  of  the  land  to  Letts,  dated  the  the  5th 
of  October,  1877,  in  which  the  piece  of  land  was  de- 
sciibed  as  being  of  a  certain  length  on  each  side,  and  as 
containing  so  many  square  yards.  These  dimeusioDs 
included  so  much  of  the  site  of  the  way  behind  the 
gardens  as  lay  between  Augusta-road  and  the  opposite 
limit  of  the  Normanhurst  property.  And  the  indenture 
of  the  13th  of  November,  1879,  contained  no  reservation 
by  Letts  of  any  right  of  way  over  the  same.  The  way 
had  been  formed  and  existed  in  its  present  state  prior 
to  either  of  the  above  assignments  by  Letts,  and  had 
been  used  by  the  defendant  since  he  acquired  his  two 
houses.  The  plaintiff  disputed  his  right  of  using  the 
way,  and  brought  this  action,  claiming  a  declaration  that 
the  defendant  was  not  entitled,  as  against  him,  to  any 
right  of  way  from  or  to  his  houses  over  or  across  his 
land  to  or  from  Augusta-road,  and  that  he,  his  agents 
and  servants,  might  be  restrained  from  pasciug  over  or 
otherwise  trespassing  upon  the  plaintiffs  land. 

A  surveyor  and  bouse  agent,  who  was  called  on  behalf 
of  the  plfdntiff  to  prove  a  plan  of  the  properties,  said, 
in  cross-examination,  that  in  his  opinion  the  passages 
to  the  gardens  of  Oottisbrook  and  Westboutne  from 
Park-road  were  unsuitable  for  the  carrying  away  of 
rubbish,  ^c,  from  the  gardens,  and  that  the  use  of  the 
way  at  the  back  of  the  gardens  wa9  convenient  for  the 
occupiers  of  those  two  houses. 

Methold,  for  the  plaintiff.— The  assignment  of  the 
14th  of  December,  1878,  contained  no  words  sufficient 
to  pass  this  right  of  way :  James  v.  Plant,  4  Ad.  &  El. 
749,  5  B.  &  Ad.  791 ;  and  it  is  not  a  way  of  necessity, 
but  only  of  convenience,  for  the  gardens  can  be  reached 
by  the  passage  from  Park- road  :  Pheyaey  v.  Vicary,  16 
M.  &  W.  484 ;  Gay/ord  v.  MoffaU,  L.  B.  4  Oh.  133,  17 
W.  R.  Oh.  Dig.  42.  [Kat,  J.— Jessel,  M.B.,  referring 
to  this  case  in  Corporation  of  London  t.  Biggs,  28 
W.  B.  610,  13  Ob.  D.  798,  said  that  it  was  obvious 
Lord  Oairns  thought  a  way  of  necessity  meant  a  way 
suitable  for  the  user  of  the  premises.  Oan  these  gardens 
be  suitably  used  without  this  wayP]  The  defendant 
oan  alter  the  nature  of  the  passage  to  Park-road.  A 
way  of  necessity  is  not  a  defined  way,  and  the  grantor 
has  the  right  of  marking  its  course :  Bolton  t.  BoUon, 
11  Oh.  D.  968,  27  W.  B.  Dig.  280. 

Marten,  Q.C,  and  Horace  Browne,  for  the  defendant. 
— ^The  evidence  shows  that  this  is  a  way  of  necessity. 
But,  as  it  was  a  dear  formed  way,  it  passed  by  implied 
grant  under  the  assignment  to  the  defendant :  Pearson 
V.  Spencer,  11  W.  B,  471,  3  B.  &  S.  76 ;  HinchUjfe  v. 
Earl  of  Kinnoul,  5  Bing.  N.  0.  1.  It  would  pass  by 
general  words :  Langley  ▼.  Hammond,  16  W.  B.  937, 
L.  B.  3  Ex.  161 :  BayUy  v.  Great  Western  Bailway, 
26  Oh.  D.  434,  32  W.  B.  Dig.  227.  A  grant  of  part  of 
a  tenement  carries  all  continuous  and  apparent  ease- 
ments, or  quasi^eaaementt,  necessary  for  its  reasonable 
enjoyment:  Wheddon  v.  Burrows,  28  W.  B.  196,  12 
Oh.  D.  31 ,  Ford  ▼•  Metropolitan  Bailway  Co,,  34 
W.  B.  426, 17Q.  RD.  12. 

They  also  referred  to  Palmur  ▼.  Fletcher,  1  Lev.  122  ; 
Clarke  v.  Cogge,  Oro.  Jac.  170 ;  Compton  v.  Bichards, 
1  Pr.  27  ;  Pyer  t.  Carter,  6  W.  R.  371,  1  H.  &  N.  916  ; 


and  Bussell  t.  WatU,  32  W.  K.  621,  25  Oh.  D.  559  ;  on 
app.,  34  W.  B.  277,  10  App.  Oas.  590. 

Methold,  in  reply. — A  right  of  way  is  not  a  con- 
tinuous and  apparent  easement:  Gkle  on  Easements, 
5th  ed.,  p.  25.  A  way  of  necessity  is  limited  to  what 
the  necessity  requires  :  Holmes  v.  Goring,  2  Bing.  76 ; 
Proctor  V.  Hodgson,  10  Ex.  828,  2  W.  B.  0.  L.  Big. 
218  ;  Dodd  v.  Burehdl,  1  H.  &  0.  113,  11  W.  R.  0.  L. 
Dig.  50.  In  Hinehliffe  v.  Barl  of  Kinnoul  the  jury 
had  found  the  way  to  be  of  necessity. 

Kat,  J.,  after  stating  the  facts  and  describing  the 
position  of  the  properties,  went  on  to  say: — ^Tbe question 
is  whether  the  indenture  of  the  14th  of  December,  1878, 
passes  a  right  of  way  from  the  gardens  of  Oottisbrook 
and  Westbourne  through  this  passage  into  Augusta- 
road.  When  this  assignment  was  made  this  right  of 
way  was  in  no  sense  an  easement.  The  question,  there- 
fore, is  twofold — (1)  was  it  a  way  of  necessity,  and  (2) 
did  it  pass  by  implied  grant  under  the  assignment  ?  As 
a  way  of  necessity  it  would  be  dilflcult  for  the  defendant 
to  sustain  the  right,  for  a  way  of  necessity  is  not  a  right 
of  passing  over  a  defined  way,  but  is  merely  a  direct 
means  of  access  to  a  tenement,  and  it  Is  clearly  estab- 
lished that  a  grantor  is  entitled  to  elect  what  course 
such  a  way  shall  follow.  There  is  no  question  of  any 
election  in  this  case— the  right  claimed  is  to  pass  oveT  a 
particular  road,  which  is  enough  to  show  that  it  is  not 
a  way  of  necessity.  If  it  were  such  a  way,  then,  whether 
formed  or  not,  a  way  would  haye  passed  with  the  prop- 
erty. That  is  to  say,  if  there  had  been  no  back  doors, 
and  access  to  the  gardens  had  only  been  through  the 
tiled  passages,  in  such  case  if  the  owners  of  Oottisbzook 
and  Westl^ume  were  held  to  be  entitled  to  a  way  of 
necessity  to  their  gardens,  then  the  owner  of  West- 
bourne  would  be  entitled  to  a  way  over  both  Oottisbrook 
and  Normanhurst  and  the  owner  of  Oottisbrook  to  a  waj 
over  Normanhurst  alone.  It  would  be  impossible  to  hold 
that  having  already  a  way  to  the  road  in  front  through  the 
tiled  passages,  they  were  also  entitled  to  a  way  in  some 
direction  or  other  from  tho  gardens  to  the  other  road.  I 
am  therefore  of  opinion  that  this  is  not  a  way  of  necessity. 

Then  comes  the  question  whether  this  right  of  way 
will  pass,  as  a  continuous  and  apparent  easement,  by 
implied  grant.  It  is  stated  in  Gale  on  Easements  that  a 
right  of  way  is  not  a  continuous  easement,  but  no  autho- 
rity is  given  for  the  statement.  In  Hinehliffe  v.  The 
Earl  of  Kinnoul  a  lessee  claimed  a  right  of  way  over  a 
p  assage  on  one  cide  of  his  house  which  communicated 
with  a  coal- shoot  and  with  certain  pipes  for  convey in|; 
water  and  soil  from  the  house.  These  formed  part  of 
the  tenement,  for  Tindal,  O.J.,  in  giving  judgment,  a«ys, 
at  p.  24 : — ''  We  cannot,  therefore,  feel  any  doubt  but 
that,  under  the  description  contained  in  the  lease,  the 
ooal-khoot  and  the  several  pipes  passed  to  the  lessee  as  a 
constituent  part  of  the  messuage  or  dwelling-bouae 
itself." 

Now  there  was  in  that  case  another  means  of  ap- 
proaching the  coal  shoot  over  the  tenement,  but  the  Jury 
found  that  the  passage  was  not  merely  convenient,  but 
necessary,  for  the  use  of  the  coal  shoot,  aLd  thera  la  tbia 
passage  in  the  judgment,  at  p.  25  :  "  Since,  therefore, 
as  it  appears  to  us,  the  right  in  question  passed  to  the 
lessees  under  the  reversionary  lease  of  1819,  as  incidental 
to  the  enjoyment  of  that  which  was  the  clear  and  mani— 
fest  subject-matter  of  the  demise,  it  becomes  nnneoeesary 
to  consider  the    question  argued  at  the  bar  befove  Qflt» 
how  far  the  same  right  might  or  might  not  pass  to  the 
lessees  under  the  express  words  used  in  the  lease  itself  aa 
'  an  appurtenant  unto  the  said  piece  or  parcel  of  grouod, 
messuage,  or  tenement,  erections,  buildings,  and  pre- 
mises, belonging,  or  appertaining.'     There  are   etroog 
authorities  in  the    law    books  to  show    these   words 
capable  of  a  wider  interpretation,  and  of  oairying  more 
than  is  an  appoitenant  in  the  strictly  legal  sense  of  tliat 
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word,  where  laeh  interpretation  is  neoeasary  in  order  to 
gife  that  word  some  operitioa.*'  And  after  a  reference 
ti  the  aotborities  the  judgment  continaes :  ''But  we 
tifak  it  at  oooe  safficient,  and  at  the  same  time  saf  dr,  to 
tAj  upon  the  g^round  on  which  we  have  already  held 
that  the  right  claimed  by  the  plaintiff  maj  be  supported, 
ifti  to  give  no  opinion  upon  this  aecond  point."  That 
gnmnd  having  been  atated  on  p.  24  to  he  that  '*  upon 
£te  faeiB  found  in  the  special  verdict  such  right  did  pass 
M  a  neoeeeary  incident  to  the  subject-matter  actually 
demhKd,  although  not  specially  named  in  the  lease. 
Thenileliid  down  in  Plowdeu's  Comm.»  16a,  ie,  "that 
by  the  grsat  of  anything,  ooneeditur  et  id,  sine  qud  rea 
ip$a  ha&ri  nom  potest,** 

Therefore,  in  that  case  the  way  was  really  a  way  of 
neoesBtj.  That  deoiaion  has  often  since  been  commented 
on  and  foUoved. 

In  Zosyifey  ▼.  Hammond  there  was  a  grant  of  part  of 

certain  tSemtsed  premisee,  "  together  with  all  ways,  &c., 

themnth  now  used,  oconpied,  and  enjoyed,"  and  Lord 

BruBveU,  in  giving  jadgment,  said  "  suppose  a  house  to 

stsad  100  yards  from  a  highway,  and  to  be  approached 

bj  a  road  mnntaig  along  the  side  of  a  field,  used  for  no 

other  purpose,  but  only  fenced  off  from  the  field,  which 

I  assume  to  be  the  property  of  the  owner  of  the  house. 

1  should  wish  for  time  to  consider  before  deciding  that 

on  the  ooDveyanee  of  the  house  the  right  to  use  that 

TosA,  not  being  a  way  of  necessity,  would  uot  pass  under 

such  words  as  these"  that  is  the  words  "  used,  occupied, 

and  enjoyed  with/'  which  wera  the  words  relied  on  in 

the  CS54  of  Jamei  t.  JHant.     In  the  later  case  of  Watts 

T.  KiltOK,  19  W.  £.  338,  L.  R.  6  Gb.,  at  p.  174,  Mellish, 

L.J..  said  "  We  may  also  observe  that  in   LangUy   v. 

Afammond  Bramwell,  B.,  expressed  an  opinion,  in  which 

veconenr,  that  even  la  the  case  of  a  right  of  way,  if 

there  was  a  formed  road  made  over  the  alleged  servient 

feneraent,  to  and  for  the  apparent  use  of  the  domioant 

tenement,  a  right  of  way  over  such  r^ad  might  pass  by  a 

cofuveyanoe  of  the  dozninant  tenement  with  the  ordinary. 

general  words."     This  is  a  mistake,  for  the  words  in 

Lan^qr  V.  Hammond  were  not  ordioary,  but  eztraor- 

diasiy,  as  they  were  in  JamtB  v.  Plant, 

la  Peofsoa  t.  Spencer,  where  the  owner  of  a  farm  had 
divided  it  by  his  will  into  two  portions,  and  one  portion 
was  Isadtocked,  so  that  it  was  necessary  to  pass  over  the 
other  postioa  to  reach  it,  and  the  devisor  had,  during 
hisBfeyUaed  a  way  in  a  certain  direction  over  that  por- 
tioo,  the  right  to  nse  thU  way  was  held  to  pass  by  the 
devise  of  the  landlocked  portion.    This  was  distinctly  an 
advance  in  the  doctrine,  for  it  was  held  not  that  a  way 
merely  passed  by  the  devise  but  a  particular  way.     In 
giving  Judgment  Erie,    O.J.,  said  :^'^  We  have  been 
lanch  struck  with  the  argument  of  Mr.  MelUsb,  in  wbioh 
K*  contended  that,  if  this  right  of  way  were  taken  as  a 
light  of  way  of  necessity  simply,  the  way  claimed  by 
the  defendant  could  not  be  maintained  ;  because  we  are 
iagttned  to  concur  with  him  that  a  way  of  necessity, 
^bhgSOj  so  called,  ends  with  the  necessity  for  it,  and  the 
dmtkm  In  which  the  plaintiff  says  the  way  ought  to  go 
^«al&  so  end.     But  wa  sustain  the  judgment  of  the 
09it  hebw  on   the  construction  and  effect  of  James 
Peanont  wiD  taken  in  connection  with  the  mode  in 
which  the  piemises  wera  enjoyed  at  the  time  of  the  will. 
The  ttttitir  had  a  unity  of  possession  of  all  this  prop- 
erfr;  kentnided  to  create  two  distinct  farms  with  two 
dtotinet  dadling-honses,  and  to  leave  one  to  the  plain- 
tiSaad  the  other  to  the  parcy  under  whom' the  defend- 
ant cUims.    The  way  claimed  by  the  defendant  was  the 
^fAe  approsdi  that  was  at  that  time  used  for  the  house 
aad  ftfm  devised  t?  him.     Then  the  devise  of  the  farm 
eaataiaed,  under  tbe  circumstances,  a  devise  of  a  way  to 
n,ani  we  think  the  way  in  question  passed  with  that 
^c^ise.    It   falls  under   that  olasi  of    implied   grants 
^ihos  there  is  no  necessity  for  tbe  right  claimed,  but 
» tbe  tenement  is  so  constructed  as  that  pirfs  of  it 


involve  a  neseasary  dependence,  in  order  to  its  enjoy- 
ment in  the  state  it  is  in  when  devised,  upon  the  ad- 
joining tenement.  These  are  rights  which  are  implied, 
and  we  think  that  the  farm  devised  to  the  party  under 
whom  the  defendant  claims  could  not  be  enjoyed  with- 
out dependence  oa  the  pUiuti£f's  land  of  a  right  of  way 
over  it  in  the  customary  manner."  This,  then,  is  a  dis- 
tinct decision  of  the  Court  of  Exchequer  Chamber  that 
a  way  following  a  particular  and  defined  route,  and 
which  is  not  a  way  of  necessity,  may  nevertheless  pass 
by  implied  grant  from  an  owner  who  has  unity  of  pos- 
session both  of  the  close  granted  and  of  the  adjoining 
doie. 

In  the  case  of  Wheeldon  v.  Burrow9  the  Court  of 
Appeal  drew  a  distinction  between  tbe  effect  of  an 
implied  grant  and  an  implied  reservation  with  regard  to 
the  much -contested  question  as  to  what  rights  are  so 
reserved  to  a  vendor  ;  and  Thesiger,  L.J.,  in  the  course 
of  bis  judgment,  wbioh  was  approved  by  the  rest  of  the 
court,  uses  this  language :  '*  We  have  had  a  consider- 
able number  of  cases  cited  to  us,  and  out  of  them  I 
think  that  two  propositions  may  be  statfd  as  what  I  call 
the  general  rules  governing  oases  of  this  kind.  The  first 
of  these  rules  is,  that  on  the  grant  bj  the  owner  of  a 
tenement  of  part  of  that  tenement  as  it  is  then  used  and 
enjoyed,  there  will  pass  to  the  grantee  all  those  con- 
tinuous and  apparent  easements  (by  which,  of  coarse,  I 
mean  guati-easements) " — and  this  interpretation  by 
means  of  the  term  i*  guasi-easements "  was  needed, 
because  a  man  can  have  no  easements  over  his  own  land 
—"or,  in  other  words,  all  those  easements  which  are 
necessary  to  the  reasonable  enjoyment  of  tbe  property 
granted,  and  which  have  been  and  are  at  the  time  of  the 
grant  used  by  the  owners  of  the  entirety  for  the  benefit 
of  the  part  granted.  The  second  proposition  is  that,  if  the 
grantor  intends  to  reserve  any  grant  over  the  tenement 
granted,  it  is  his  duty  to  reserve  it  expressly  in  the  grant." 
That  is  to  say,  he  draws  a  distinction  between  an  implied 
grant  and  an  implied  reservation.  The  point  again 
came  before  the  Court  of  Appeal  in  Baylty  v.  Qreat 
Wtttern  Railway,  There  tbe  railwa/  company  had 
purchased  a  piece  of  land  on  which  was  a  stable,  and  the 
property  had  been  conveyed  to  the  company,  together 
with  ''  all  rights,  members,  or  appurtenances  to 
the  hereditaments  belonging  or  occupied  or  enjoyed  as 
part,  parcel,  or  member  thereof."  The  vendor  had  many 
years  previously  made  a  private  road  from  the  highway 
to  the  stable  over  his  own  land  for  his  own  convenience, 
and  had  used  it  ever  since.  The  soil  of  the  road  was 
not  conveyed  to  the  company,  and  no  express  mention 
of  it  was  made  in  the  conveyance.  It  was  held  that  a 
right  of  way  passed  to  the  company  under  the  general 
words  in  the  conveyance ;  and  Bowen,  L.J.,  in  the 
course  of  his  judgment,  said: — *'Thi8  particular  case 
is  not  a  cose  of  a  way  of  necessity,  though  I  do  not  say 
that  there  might  not  be  ways  which  would  pass  by  im- 
plication as  ways  of  necessity,  even  if  they  were  only 
reasonably  necessary  and  not  physically  necessary."  I 
do  not  intend  to  rest  my  deci^on  ia  this  case  on  that 
dictum^  the  way  here  not  being,  in  my  opinion,  a  way 
of  necessity.  But  there  is  another  case  before  the  Court 
of  Appeal — Ford  v.  Metropolitan  Railway  (7o.— where 
a  bouse  was  divided  into  two  blocks,  and  part  of  the 
back  block  had  been  demised  without  any  express  grant 
of  access  thereto.  Access  was  gained  through  a  hall 
from  the  street.  Tbe  railway  company,  in  the  exercise  of 
their  compulsory  powers,  removed  the  hall,  and  by  thus 
injuring  tbe  access  to  the  lessees'  rooms  lessened  their 
value.  It  was  heli  that  the  access  through  the  hall  was 
not  a  way  of  necessity,  but  was  in  the  nature  of  a  con- 
tinuous and  apparent  easement  which  passed  under  the 
demise  of  the  rooms,  and  that  the  company's  inter- 
ference with  this  ^uaat- easement  was  sufdcient  to  give 
rise  to  a  valid  claitn  for  compensatiou.  And  this  decision 
did  not  rest  upon  the  use  of  any  extraordinary  words  in 
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BlOH  OOUST. 


Bboxsit  V,  Taskbb. 


BlOH  COUBT. 


the  lease,  such  as  "  used  or  enjoyed  therewith,"  but  was 
based  on  this,  that  the  court,  looking  at  the  whole  of  the 
surrounding  facts  and  finding  a  formed  way  to  the  rooms 
existing  over  the  property,  held  that  this  constituted  a 
right  of  access,  although  there  were  no  special  words  in 
the  lease  referring  to  it,  or  any  general  words  which 
would  carry  such  a  right.  And  it  is  doubtful  whether 
general  words  could  haTC  any  such  f'ffect.  In  Thompion 
y.  Wahrlcvf,  16  W.  B.  686,  L.  B.  6  Eq.  36,  Lord  Bomilly 
said  that  he  did  not  think  such  words,  would  constitute 
a  grant  of  a  right  of  way  that  had  not  preyiouily  existed 
as  a  right.  This  dictum  was  commented  on  bj  Lord 
Blackburn  in  Kay  t.  Oxley,  L.  B.  10  Q.  B.  360.  where 
be  says  : — **  I  cannot  agroe  that,  upon  the  constraction 
of  words  like  those  in  the  couYeyance  here  in  question, 
they  cannot  as  a  matter  of  law  create  a  right  of  way 
that  did  not  pretiously  exist  as  a  right."  I  leave  this 
contest  of  authority  as  I  find  it,  but  it  is  clearly  law  that 
a  right  of  passsge  over  a  particular  formed  way  like  this 
is,  leading  to  gates  in  a  wall,  part  of  the  demised  {Re- 
mises, and  without  which  those  gates  would  be  petfectly 
useless,  may  pass  by  impUsd  grant,  although  in'  some 
sense  not  a  continuous  and  apparent  easement,  or  rather 
because,  being  a  formed  road,  it  is  concidered  ia  con- 
templation cf  the  authorities  as  so  paesing  in  the  absence 
of  any  general  words  at  all.  These  gardens,  although 
not  absolutely  inaccessible,  could  only  be  reached 
through  the  houses  themselves,  unless  through  the  gates. 
That  a  right  of  way  through  these"  gates  was  intend  3d 
to  pass  by  the  assignment,  and  that  the  owners  of  Cottis- 
brook  and  Westbourne  were  intended  to  have  the  use  of 
this  back  way  is,  looking  at  the  facts,  beyond  all  doubt. 
Then,  this  not  being  for  all  purposes  a  way  of  neceseity, 
do  I  want  an  express  grant  ?  It  seems  to  me  that  the 
authoiities  are  clear  that  an  express  grant  is  not  needed. 
I  hold,  therefore,  that  the  right  to  use  this  back  way  in 
the  same  way  in  which  it  was  used  at  the  date  of  the 
deed  did  pass  by  implied  grant  under  the  indenture  of 
the  14th  of  December,  1878,  and  I  so  decide.  The 
plaintiff  seeks  a  declaration  that  the  defendant  is  not 
entitled  to  use  this  way  to  Angusta-road.  This  I  cannot 
grant.  On  the  contrary,  I  bold  that  he  is  entitled  to 
use  the  way,  and  I  make  a  declaration  accordingly.  The 
plaintiff  must  pay  the  costs  of  the  action. 

Action  ditmiased. 

Solicitors,  B.  Jenkina,  for  F.  Perry^  Birmingham  ; 
Burton^  Yeates,  Hart^  &  Burton^  for  E.  AT.  Beloe,  King'd 
Lynn. 


Q.  B.  DiT.  (Day  and  Wills,  JJ.) 

Beckett  r.  Tasker. 


March  14. 


Married  woman — Separate  estate — Settlement^' Contract 
during  coverture — Married  WoTnen'a  Property  Act, 
1882  (45  &  46  VicL  c,  75),  89.  1,  5,  19. 

By  a  aetthment  he/ore  the  Married  Women*a  Property 
Act,  1882,  real  eaiaie  deviaed  to  a  married  woman  J  or 
her  separate  uae  waa  aeitled  for  her  separate  use  without 
power  of  anticipation  for  life,  then  to  her  huaband  Jor 
life,  then  to  the  children  of  the  marriage,  there  being 
none  at  the  date  of  the  settlement.  After  the  Act  and 
during  coverture  the  wife  made  a  promiaaory  note  in 
favour  of  the  plaintiffa,  who,  after  the  death  of  the 
huahand,  obtained  judgment  on  the  note. 

Held,  that  the  settled  estate  waa  not  liable  to  aatiafy 
the  judgment. 

Appeal  from  an  order  of  Huddleslon,  B.,  refusing  to 
set  aside  an  order  of  the  master  appointing  a  receiver  of 
the  rents  and  profits  of  a  widow's  real  Sbtate. 

By  a  post-nuptial  settlement  of  the  27th  of  March, 
f/    1882,  real  eitate  Tvhich  had  bctn  d(.vitfcd  to  Mrs.  Tatkcr 


for  her  separate  use  (without  any  reatnint  on  anticipa- 
tion) was  conTeyed  to  trustees  to  pay  the  rents  to  the 
wife  for  life  for  her  separate  use  without  power  of  an- 
ticipation, remainder  to  the  huaband  for  life,  remain- 
der to  the  children  of  the  marriage,  of  whom  there  were 
none  at  the  date  of  the  settlement. 

In  1885,jshile  her  huaband  was  alive,  Mrs.  Tasker 
Joined  in  making  a  joint  and  several  promissory  note. 

After  his  death  an  action  was  brought  in  the  Mayor's 
Ck>urt  upon  the  note  against  the  makers. 

Judgment  was  signed  b^^dfifault,  and  the  action 
having  been  removed  to  the  Queen's  Bench  Division  an 
elegit  was  issned. 

Mrs.  Tasker,  having  mortgaged  the  real  estate,  the  re- 
turn was  nulla  bona. 

On  Mrs.  Tasker's  applioation  the  Mayor's  Court 
varied  the  judgment  by  adding  that  as  regards  her 
the  execution  upon  the  Jndgment  "be  limited  to  the 

subject 


separate  estate  of  the  defendant   not 


15o 


any  / 


restraint  against  anticipation "  ;  and~on  the  plaintiff's 
applfcation  the  further  words  were  added,  "  unless  by 
reason  of  section  19  of  the  Married  Women's  Property 
Act,  1882,  the  property  shall  be  liable  to  such  exeoatiou 
notwithstanding  such  restraint."  '" 

The  master' B~  order,  made  ex  parte,  having  been 
affirmed  by  Hnddleston,  B.,  at  chambers,  Mrs.  Tasker 
appealed. 

Seward  Briee,  Q,0,  {Telverton  with  him),  for  Mm. 
Tasker,  cited  Pike  v.  Fitzgibbon,  29  W.  R.  551,  17 
Ch.  D.  454;  Kingy.  Lueaa,  31  W.  R.  904.  23  Ch.  D. 
712;  DraycoU  v.  Harrison,  17  Q.  B.  D.  147;  In  re 
Shakespear,  Deakin  v.  Lakin,  33  W.  R.  744,  30  Ch.  I>. 
169  ;  Hewison  v.  Negus,  1  W.  R.  262, 16  Beav.  594  ;  and 
In  re  Whitaker,  Christian  v.  Whitaker,  35  W.  R.  217, 
34  Oh.  D.  227. 

Harper,  for  the  plaintiffs. 

Dat,  J. — I  am  of  opinion  that  the  order  appointing 
the  receiver  must  be  set  aside.     It  is  admitted  that, 
independently  of   the  Act  of  1882,  and  subject  to  the 
question  as    to    the  validity    of  the  settlement,     thia 
property  would  not  have  been  liable  under  a  contract 
entered   into  by   the   defendant  during  her  coverture. 
As  the  law  stood  before  the  Act,  the  death  of  the  ha  a- 
band  would  not  have  in  any  way  affected  the  liability  of 
the  wife  under  such  a  contract,  and  I  do  not  think  that 
the  law  has  been    altered  in  this  respect  by  any  of  tb  e 
provisions  of  the  Married  Women's  Property  Act,  1882. 
The  effect  of  section  1,  sub-section  4,   is,  in  my  judg- 
ment,  that  a    contract    entered    into    by  a   married 
woman  binds  not  only  the  separate  property  she  is  po*  - 
sassed  of  at  the  date  of  the  contract,  but  also  allseparat  ^ 
property  thereafter  acquired  during  the  coverture  ;  bnt 
the  property  in  this  case  is  not  separate  property    of 
which  the  defendant  was    possessed   at  the  date  of  the 
contract,  nor  is  it  separata  property  which  she  acquired 
afterwards    duriug   the    coverture,    and,  as    she    only  ' 
contracted  to  be  liable  in  respect  of  such  property,    &be  ] 
has  not,  in  my  opinion,  in  any  way  bound  the  property  * 
which  is  the  subject  of  this  settlement.     Then  it  id  said 
that,  this  being  a  settlement  of  a  woman's  own  property 
made  by  herself,  the  19tb  section  provides  that  no  such 
settlement  shall   have  any    greater    force  or    valiclity 
against  her  creditors  than  a  like  settlement  made  bjr    a 
man  would  have  against   his  creditors  ;  but  I  do   not' 
think  that  that  section  affects  any  settlement  made,    an!] 
this  was,  before  the  date  of  the  Act.    Neither  can  I  at  e- 
on  the  materials  before  us  that  this  settlement  is  void  as 
against  an  execution  creditor.     The  husband  took  a   life 
estate  in  the  property  determinable  on  his  bankruptcy, 
and  consented  that  on  his  bankruptcy  his  interest  shoula 
cease  and  go  over  to  the  children  of  the  marriage.     I  atn 
not  therefore  disponed  to  say  that  there  was  no  con. 
fridcnticu,    so.  tlat,    without    pureuirg    the    lu^jf^ct 
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farther,  I  do  not  think  there  la  anything  in  the  point 
taken  on  this  part  of  the  case. 

Wills,  J. — I  am  of  the  same  opinion.     It  i«  dear  that 
before  the  Act  of  1882  was  passed,  wheneTer  a  married 
women  enterad  into  a  contract  she   only    bound   the 
Mpuate  estate  free  from  restraint  on  anticipation  which 
.siM  had  at  the  time  the  contract  was   entered    into. 
'Mora  the  Act,  therefore,  as  it  is  not  suggested  that, 
assoming  the  settlement  to  be  good,  this  property  altered 
ita  character  until  the  death  of  the   husband,  it  was 
clearly  not  liable  for  his  debt.     Bat  it  is  said  that  the 
Act  of  1883  iias  enlarged  the  remedy  of  the  creditors. 
I  do  not  think  that  it  is  so.    It  is  contended  that  sec- 
tion I,  snb-sectioQ  4,   has  affected  this  change,   inas- 
mocb  as    this  property,  which,  during  the  coverture, 
was  Bsparate  property,  subject  to  a  restraint  on  anticipa- 
tion, ceased  on  the  death  of  the  husband  to  be  subject 
t?  that    restraint,     and     became    separate     property 
acqnizad   after   the  date  of  the    contract   within   the 
meaning  of  the  snb-section.     In  my  judgment  that  is 
not  so,  because  I  think  that  the  words  apply  to  married 
I  women  and  not  to  widows,  and  apply  only  to  all  separate 
property  which  the  married  woman  and  not  the  widoie 
I  may  thereafter  aogoire.     The  learned   counsel  for  the 
plaintiifs  also  says  that   the    5th  section  gires  a  larger 
nght  to  the  creditors.     That  section  provides  that  every 
woman  married  before  the  commencement  of  this  Act 
shall  be  emptied  to  have  and  to  hold,  and  to  dispose  of, 
aaher  aepante  piroperty  all  real  and  persoual  property  her 
title   to    wbieh,  whetiier    vested    or    contingent,    and 
whether  in  possession,  reversion,   or  remainder,    shall 
aocme  after  the  oommencement  of  this  Act,   and  «t  is 
contended' that  by  the  operation  of  this  section,  when 
the  periodical  payment  of  income  comes  due  from  this 
pTjpertj  and   comes  into  the  hands  of  the  wife,  it  is 
immediately  liable  for  the  payment  of  this  debt.     I  do 
nottbiok  that  so  large  a  change  was  contemplated  by 
the  Legislature,   because,  if   it  were  so,    this    section 
wonld  praolioally    do   away  with   all    restraints    upon 
antidpation,  or,  at  any  rate,  with  the  larger  part;  of  their 
value.    In  my  opinion,  also,  this  section  is  confined  to 
IpTopertf  the  title  to  which  accrued  after  the  passing  of 
l^  Att  and  does  not  apply  to  this  property.    Then, 
\jA  Rspeet  to   the  19th  section,  I  entertain  no  doubt 
Ifbat  the  whole  of  the  latter  part  relates  to  settlements 
Wide  sftsr  the  passing  of  this  Act,  and  has  no  operation 
^lettlements  which  were  in  existence  at  the  time  the 
jltfTOa  paaaed, 

As  oCher  part  of  the  argument  also  presents  some 

ttadty ;     bnt    on    consideration    I    do    not    think 

^  this  settlement  was  voluntary.    At  the.  time  it  was 

^      ^  there  were  no  children  of  the  marriage,  and  the 

i  of  isfoe  is  of  the  essence  of  tenancy  by  the  curtesy. 

loperatioD,  therefore,  of  the  settlement  was  to  give 

ihnabaad  an  immediate  life  estate  on  the  death  of  the 

whether  there  were  children  of  the  marriage  or 

^vhile  he,  on  the  other  hand,  submitted  to  the  con- 

that  in  any  case  his  life  estate  should  cease  on 

■pfcy,  a   restraint  which  would  seriously  hamper 

i  of  it  bj  him  f  jr  the  purpose  of  rai^ng  money 

iiL     The  mere  fact  that  a  settlement  is  voluntary 

enough   of  itself  to   make   the  settlement  void 

rthe  atatato  of  Elizabeth.     It  is,  however,  an  im- 

clement  in  det^rmioiog  the  question,  and  it  is 

y  ^oand  upon  which  the  settlement  has  been 

in  this  case.     It  has  not  been  suggested  that 

a  de  /ado  intention  to  cheat  creditors  worked 

llkroogh  the  machinery  of  a  settlement.     As,  there - 

I  lam  of  opinion  that  the  eettlement  i^  not  voluntary, 

^gioaiidvork  of  the  attack  upoa  it,  in  my  opinion, 

I   think,  therefore,  that  the  order  appointing 

iTer  must  be  set  aside. 

I  ailowed. 

for  the  appellant,  N»  White^ 
tor  f^^r  the  respondeatsi  J,  C.  A$prey, 


Q.  B.  Div.  (Wills  and  Grantham,  J  J.)  Bee.  8. 

LAirCAflTEB  BUBIAL  BoASD   V.   WQOVQK,    (a.) 

Burial  hoards"  Exdunve  right  of  iurtai** — Burial 
Ads  (16  <fe  17  Vict,  c.  134  incorporating  part  of 
15  ^  16  Vici.  c.  85) — Olaaa  shade  placed  on  grave  hy 
grantee  of  grave^^Removal  by  boards  Right  of  hoard 
to  make  rulee. 

Although  section  33  of  15  <ft  16  Vict,  c,  85  authoriz'a  a 
burial  board  to  sell  the  exdusive  right  of  burial  in  any 
part  of  their  huriat^ground,  thi§  grant  does  not  include  tie 
right  to  place  anything  on  the  grave  {euch  as  a  glass  shade) 
whieh  the  board  niay  obfect  to.  The  board  have  full 
furisdiction,  under  section  38,  to  manage,  regulate,  and 
control  tJiHr  buriaUground, 

This  was  an  appeal  by  the  Lanoaater  BuriU  Bsard 
against  the  decleion  of  the  judge  of  the  county  court  of 
Lancashire  holden  at  Lancaster. 

The  respondent  had  obtained  damages  in  the  county 
court  from  the  appellants  for  removing  from  a  grave  in 
Lancaster  Cemetery,  the  property  of  the  respondent, 
and  converting  to  their  own  use  a  glass  shade  aud 
galvanized  wire  guard,  the  property  of  the  respondent. 
The  respondent  had  placed  the  glass  shade  and  other 
objects  on  the  grave  without  the  permission  of  the  ap- 
pellants, who  had  for  upwards  of  ten  years  declined  to 
admit  shades  and  stands.  The  appellants  removed  the 
same  from  the  grave  and  placed  them  elsewhere,  which 
faot  they  communicated  to  the  respondent. 

The  grave  was  in  the  unoonsecrated  part  of  the  ceme- 
tery. The  property  which  the  respondent  had  in  it 
depended  on  a  grant  from  the  burial  board,  which 
granted  *'  unto  the  ssid  James  M'Gough  the  ezclnslve 
right  of  burial  In  the  grave  space,  ...  to  hold  the 
same,  to  him,  his  heirs  and  assigns,  in  perpetuity  for  the 
purpose  of  boriil,  subject,  neverthelc is,  to  the  payment 
of  the  fees  or  sums  reserved  by  the  Burial  Acts  (16  &  17 
Yiot.  c.  134,  incorporating  sections  10  to  42,  inclusive, 
of  15  &  16  Vict.  c.  85),  and  also  subject  to  the  regula- 
tions now  in  force  or  which  may  hereafter  be  issued  with 
regard  to  interments  in  the  said  cemetery  by  her 
Majesty's  Secretary  of  State  or  by  the  said  board  or  any 
other  competent  authority." 

a.  0.  B.  Lane,  for  the  appellants.— The  grant  to  the 
respondeat  was  for  *'the  exclusive  right  of  burial  only.*' 
By  sectioa  33  of  15  &  16  Vict.  c.  86,  "any  buriil 
board,  under  such  restrictions  and  conditions  as  they 
think  proper,  may  sell  the  exclusive  right  of  burial 
.  •  .  in  any  part  of  any  burial-ground  possessed  by 
such  board,  and  also  the  right  of  conetractiog  any  vault 
or  place  of  buri-il,  .  .  .  and  also  the  right  of  erect- 
ing and  placing  any  monumental  gravestone,  tablet,  or 
monumental  inscription  iu  such  buriil  ground."  Section 
38  of  the  same  Act  vests  the  general  management, 
regulation,  and  control  in  the  burial  board.  The  regu- 
lations of  the  Secretary  of  Stat  3  do  not  prohibit  the 
glass  shade  and  other  objects  from  being  placed  on  the 
grave,  but  the  same  were  removed  by  the  board  under 
the  justification  ot  their  general  power  to  regelate  the 
cemetery.  The  county  court  judge  assumed  that  the 
respondent  bad  a  property  in  the  grave  beyond  the  mere 
right  of  burial.  The  objects  plicad  on  the  grave  were 
unobjectionable  as  such,  but  the  broken  glass  from 
similar  objects  U  very  dangerous.  The  board  wera 
clearly  within  their  rights  iiudbr  section  38. 

He  cited  Matthews  v.  Jeffrey,  29  W.  R.  288,  6  O.  B.  D. 
291,  and  Ashby  v.  Harris,  16  W.  B.  869,  L.  R.  3 
C.  P.  623. 

Grompton,  Q.C,  for  the  respondent. — Flowers  would 
natnrally  be  planted  on  a  grave,  and  the  right  to  a 
grave  would  include  the  light  t)  place  a  gravestone  over 

a.)  Reported  by  Sir  Shbbston  BAxaa,  Barrister-at-Law. 
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it.  If  there  is  any  abase  in  the  character  of  the 
emblems  there  is  an  appeal  to  the  Ordinary.  This  grave 
is  in  the  unconeeorated  portion  of  the  cemetery,  and 
there  U  nothing  in  the  regulations  to  prevent  the  shade 
and  other  objects  from  being  placed  on  it.  A  grant  of 
a  right  to  bury  includes  a  right  to  the  grantoe  to  do  all 
customary  acts  in  respect  thereof.  The  grant  is  doubt- 
less subject  to  the  rules  of  the  board,  but  such  rules 
must  be  reasonable,  and  the  board  must  be  kept  under 
proper  control. 
He  cited  Spooner  ▼.  Brewster,  S  Blag.  136. 

Wills,  J. — ^The  Judgment  of  the  county  court  Judge 
was  wrong.  It  is  true  that  the  right  of  the  board  to 
make  rules  may  or  may  not  lead  to  abuses,  but  the 
question  is  what  did  the  appellants  convey  to  the 
grantee.  They  granted  him  the  "exclusive  right  of 
burial  *'  in  the  grave  space,  and  the  grant  is  oonfioed  by 
those  words.  I  cannot  conceive  that  these  words  can  be 
extended  to  include  anything  else.  The  right  to  place 
glaps  shades  or  other  things  on  the  grave  is  not  included 
in  this  grant.  In  Aehhy  ▼.  Harris  the  grant  was  in  per- 
petuity with  the  right  to  keep  a  monument  in  repair. 
That  case  is  not  an  authority  to  extend  the  rights  of  the 
grantee  under  the  present  circumstances.  Section  33  of 
15  &  16  Ylct.  c.  85,  confers  a  power  on  the  board  to 
grant  a  grave  for  the  right  of  burial  only,  and  the  rules 
of  the  boari  contain  nothing  analogous  to  the  grants  in 
Aehhy  ▼.  Harris.    Bpooner  ▼.  Brewster  is  not  in  point 

Grantham,  J. — I  concur  in  the  Judgment  of  my 
brother  Wills,  but  I  wish  to  add  that  the  act  of  the 
board  in  removing  the  shade  and  other  objects  must  have 
been  very  painful  to  the  feelings  of  the  respondent,  and 
I  wish  that  the  board  had  not  stretched  their  rights  to 
such  an  extent.  However,  they  had  the  legal  right  to  do 
so. 

JudgtMtit  for  appellants,  with  costs;  leave  to  appeal. 

Solicitors  for  the  appellants,  Brownlow  A  Howe,  for 
Swainson,  Son,  A  Roper,  Lancaster. 

Solicitors  for  the  respondent,  Johnson  A  Tilly, 
Lancaster. 


C.  0.  R. 


Dec.  10. 


Beg.  r.  Becklbt  Aim  Othebs.  (a.) 

Commitment  for  trial  hy  justices  of  division  other  iJian 
that  in  which  offence  commiUed'~Jervis^s  Act  (11  <fe 
12  Ftcf.  c.  42),  s.  22. 

A  person  charged  with  an  offence  committed  in  one 
petty  sessional  division  of  a  county  may  be  committed 
for  trial  by  the  justices  acting  for  any  other  division 
of  the  same  county. 

At  a  general  court  of  quarter  sessions  of  the  peace 
in  and  for  the  county  of  Cambridge  the  defendants 
had  been  tritd  and  convicted  upon  an  indictment 
ch%rging  them  with  conspiracy. 

When  they  were  called  upon  to  plead  it  had  been 
objected  by  counsel  that  the  indictment  ought  to  bo 
quashed,  as  the  provisions  of  the  Vexatious  Indictments 
Act  (22  &  23  Viet.  c.  17),  s.  1,  which,  it  was  conceded, 
applied  to  the  offence  charged  in  the  Indictment,  had 
not  been  complied  with. 

The  offence  with  whioh  the  defendants  were  charged 
was  committed  at  Swaffham  Prior,  in  the  county  of 
Gambtidge,  a  place  within  the  petty  sessional  division 
of  Bottisham,  in  tbe  said  county. 

(a.)  Reported  by  R.  E.  Mblshbtmib,  Esq.,  Barrister-at- 
Lawi 


The  defendants  were  arrested  at  various  places  not 
within  the  county  upon  a  warrant,  which  recited  that 
information  had  been  laid  of  an  offence  committed  in 
the  parish  of  Swaifliam  Prior,  and  commanded  the 
constables  of  Cambridgeshire  to  apprehend  the  defend- 
ants and  bring  them  before  the  Justices  at  Bottisham. 

The  Justice  who  signed  this  warrant  resided  and 
usually  acted  within  the  petty  sessional  division  of  Cam- 
bridge, in  the  said  county. 

The  defendants  were,  on  the  6th  of  July,  remanded 
by  a  Justice  of  the  peace  for  the  county  residing  withia 
and  usually  acting  for  the  said  Cambridge  division  of 
that  county,  and  ordered  by  his  warrant  to  be  brought 
up  on  the  9th  of  July  at  the  Shire  Hall,  Chesterton,  the 
place  for  holding  tbe  petty  sessions  for  the  division  of 
Cambridge  within  the  said  county,  and  on  the  said  9th 
of  July  the  case  was  partly  gone  into  and  they  were 
further  remanded  until  the  16th  of  July  to  the  same 
petty  sessional  division.  On  the  16th  of  July  further 
evidence  was  given  on  behalf  of  the  prosecution  at  the 
petty  sessions  held  at  Chesterton  aforesaid,  when  it  wan 
for  the  first  time  objected  on  behalf  of  the  defendants 
that  the  Justices  sitting  at  Chesterton  had  no  Jurisdiction 
to  hear  and  determine  a  case  arising  within  another 
petty  sessional  division — viZi,  at  Bottisham — and  that  the 
justices  were  bound  to  remand  the  case  for  hearing  at 
Bottisham  according  to  the  terms  of  the  warrant.  The 
Justices  overruled  the  objection,  and  eittinic  within  tbe 
petty  sessional  division  of  Cambridge,  holden  at  Cheater - 
ton,  heard  and  determined  the  case  and  committed  tbe 
defendants  for  trial.  Of  the  Justices  who  so  heard  and 
determined  the  case  one  only  was  a  Justine  who  resi(ied 
within  and  occasionally  acted  within  the  Bottisham 
petty  sessional  division. 

It  was  contended  on  the  part  of  the  defendants  that 
by  virtue  of  9  Geo.  4,  c.  43,  s.  6,  it  was  not  competent 
for  the  Justices  sitting  at  the  Cambridge  petty  seMisnal 
divisional  of  Chesterton  to  hear  or  determioe  or  to  send 
for  trial  a  case  arising  within  another  petty  fe«ional 
division  of  the  county,  and  that  the  Justice,  in  remand- 
ing the  defendants  on  the  6th  of  July  to  the  Cambridge 
division,  was  actiog  without  Jurisdiction,  and  that  for 
these  reasons  the  provisions  of  the  Vexatious  lodlot- 
ment4  Act  had  not  been  complied  with,  consequentlj 
that  the  indictment  ought  to  be  quashed. 

The  chairman  overruled  the  objection  and  refused  to 
quash  the  indictment,  and  the  question  for  this  ooait 
was  whether  he  was  right  in  law  in  so  holding. 

Cooper,  for  the  defendants,  submitted  the  same  objee- 
tioQ  to  the  commitment  as  in  the  court  below. — Tbe 
duty  of  the  committing  Jostioe  is  defined  by  the  22Dd 
section  of  Jervis*s  Act  (11  &  12  Vict.  c.  42),  when  a  pel-- 
son  is  charged  before  him  with  an  offence  committed  In 
another  place  than  that  in  whioh  such  justice  has  juria* 
diction.    He  should,  if  the  evidence  is  sufficient  to  put 
the  accused  party  on  trial,  "  order  him  to  be  taken  be- 
fore some  Justice  or  justices  of  the  peace  in  and  for  tbe 
county  or  place  where  and  near  unto  the  place  wbore  the 
offence  is  alleged  to  have  been  committed.*'     Here  tbe 
offence  was  committed  within  the  petty  sessional  division 
of  Bottiiham,  the  remand  to  the  petty  seasioaal  diviaion 
of  Cambridge  was  irregular  and  illegal,  and  the  oommtt- 
nient  was  also  illegal.    It  may  be  admitted  tiat  tbe  Jos- 
ticee,  being  Justices  for  the  county,  were  competent  to 
deal  with  the  case  if  it  had  been  properly  brought  before 
them  ;  but  here,  by  the  express  terms  of  the  warrenf, 
the  defendants  were  ordered  to  be  taken  to  the  Bottie- 
ham    Petty    Sessions,    not    to    the    Cambridge   Petty 
Sessions.     The  9  Geo.  4,  c.  43,  s.  6,  defines  the  ]ur*edic- 
tion  of  justices  at  petty  sessionr,  and  provides  for  the 
determination  of  all  mutters  within  the  division. 

No  counsel  appearei  for  tbe  Crown. 

Lord  CoL«Bn>3B,  CiJt— I  am  ef  opinion  that  this  eoa^ 
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Beg.  v.  Bkcklbt  and  Othbbs. — In  bb  Nbwbould. 


COUET  OF  ApPBAL. 


was  right.  Tha  objection  ia  that  the  o£feiice  of 
maMfioMj  ifl,  under  the  Vexatious  Indictments  Act,  one 
of  tlie  oflenoee  whioh  are  not  to  be  ttiable  at  sessions 
litbooiGertain  pTevions  authorizatiOD,  the  authorization 
is  this  oase  being  the  commitment  bj  the  justices  of  the 
petty  seanonal  division  of  Cambridge,  whereas  it  is  argued 
tint  the  proper  justices  to  oommit  for  trial  would  have 
bnn  tho  joatices  habitually  acting  for  the  division  in  or 
near  which  the  offence  was  alleged  to  have  been  com- 
mit^. Authority  for  this  contention  is  attempted  to 
b9  InToked  from  an  act  wbioh  is  applicable  to  cases  of 
an  offence  oommit  ted  in  one  county  and  tot  which  the 
arrest  takei  place  in  another. 

This  GBfe  stands  npon  quite  a  different  principle,  inas- 
ffloeh  ai  the  eomndtting  justices  have  admittedly  juris- 
di^oa  Id  tha  county.  Here  the  offence  is  committed 
and  eierjthing  takes  place  within  the  county  of 
GsaMdIge,  and  it  matters  not  in  what  division  of  the 
comity  the  offence  was  committed  provided  it  is  not  an 
ofince  which  by  any  statute  ie  specially  directed  to  be 
Uud  by  the  magistntes  acting  within  that  division.  It 
k  tha  first  occasion  on  which  this  point  has  been  taken. 
and  I  am  glad  it  ia  taken  and  set  at  reet  by  the  unani- 
mous decision  of  thia  court. 

Butitiaolattr  that  there  is  nothing  in  the  objection. 
The  committal  under  the  Vexatious  Indictments  Act  has 
heoiduiy  sanctioned  by  two  justices  of  the  county,  and 
he  priaonfiira  have  been  quite  properly  tried. 

PouAcx,  B.— I  would  add  that  the  argument  founded 

on  the  9  Geo.  4,  c  43,  s.  6,  presupposes  that  that  statute 

was  intended   to  limit  the   powers  of   justices  in  the 

county.    Bat  from  the  preamble  it  is  clear  that  the  Act 

vss  pafsed  for  the  regulation  of  the  contemplated  new 

petty  sessional  divisions.     Without  express  words  the 

Isw  ^  werj  jealons  not  to    cut  down  the  authority  of 

■lagistrates ;  and  I  do  not  in  that  Act  find  any  express 

wofds  having  the  effect  conten  ded  for.    I  think  the  con- 

nctkn  shoold  be  affirmed. 


MAsnirr,  J. — I  am  of  the  same  opinion.  It  was  oon- 
tcaded  that  the  SSnd  section  of  Jervis's  Act  defined,  at 
leait  Ij  analogy,  the  dnty  of  the  justices  in  this  case.  I 
do  not  tUnk  the  case  prorided  for  by  that  Act  is  in  the 
^^  ap»k>gc«ia;  it  provides  for  the  case  of  a  person 
snaM  in  one  county  for  an  offence  committed  in 
UMfthet.  There  is  no  statutory,  provision  whatever  for 
the  ease  ol  sn  offence  committed  in  one  diviiion  of  a 
county  and  brought  for  hearing  before  the  justices  of 
•"'^""T  diridon  of  the  same  county. 


HAWxnm  and  A 

Cmti9idkm  aj 

So^ekn   for  the 
<3ttUlga. 


Ij.  fiwTH,  JJ.,  concurred. 


defendants,  EUUcn  4:  Burrom, 


CToitrt  of  Appeal. 

From  Q.  B.  DI? .  Deo.  7. 

In  re  Newbottld.  (a.) 

Solicitor '^Remuneration — Taxation  of  cotU'^Sale  by 
auction — Scale  fee  /of  "  conducting  aale  " — C7ommt's- 
eion  to  auctioneer  paid  by  client^  Solicitor  a*  Bemuner' 
ation  Act,  1881  (44  &  45  Vict,  c.  44),  $.  2-^General 
Order,  August,  1882,  clause  2,  tc?iedule  1,  part  I; 
r.  11. 

A  solicitor  employed  by  the  vendor  in  connection  unih 
a  sale  of  property  is  only  entitled  to  be  paid  in  respect  of 
bueinees  connected  with  the  sale  the  scale  fees  prescribed 
in  part  1  of  schedule  1  to  the  General  Order  under  the 
Solicitors*  Bemuneration  Ad,  1881. 

Therefore,  where  the  sale  is  by  public  auction,  and  the 
commission  to  the  auctioneer  is  paid  by  the  vendor,  the 
solicitor  is  only  entitled  to  be  paid  the  "  deducing  fee,*' I 
and  is  not  entitled  to  be  paid  remuneration  in  respect  o/\ 
othtr  business  done  by  him  in  connection  with  the  sale.      ] 

In  re  Faulkner,  ante,  p.  59,  36  Ch,  D,  666,  overruled. 

Appeal  from  a  decision  of  the  Divisional  Oourt  re- 
fusing to  order  a  review  of  taxation  of  costs. 

In  1886  Mr.  Newbonld,  a  solioitor  in  London,  was 
empbyed  by  Mr.  Bailward  in  connection  with  the  sale 
of  certain  freehold  property  in  Olouoestershire.    Except 
as  to  a  small  part  whioh  was  sold  by  private  contract, 
and  as  to  which  no  question  wss  raised,  the  property 
was  sold  by  public  auction  in  fourteen  lots,  the  auc- 
tioneer being  employed  and  his  commission  paid  by  the 
vendor,  and .  not  by  the  solioitor.     Mr.  Newbould  (who 
had  not  given  notice  of  election,  under  General  Order, 
clause  6,  to  be  paid  otherwise  than  according  to  the 
prescribed  scale)  delivered  his  bill  of  costs,  in  which  he 
made  various  charges  for  writing  letters  and  making  i 
certain  journeys  in  connection  with  the  sale^attending  ( 
and  instructing  the  auctioneer  as  to  the  sale,  making  list  j 
of  tenants  and  their  holdings  to  enable  the  auctioneer  ' 
to  go  over  the  property  and  prepare  for  sale,  sending  to 
auctioneer  copy  plan  of  estate  and  extract  from  valua- 
tion aa  to  proposed  division  into  lots,  perusing  and 
approving  posting  bill  announciog  sale  as  prepared  by 
auctioneer,  drawing  list  of  reserve  prices  for  each  lot, 
sending  copies  of  psrtioulars  and  conditions  of   sale, 
attending  auctioneer,  attending  the  auction  in  Glouces- 
tershire, and  prepsringand  getting  contracts  signed,  and 
receiving  deposits.     Upon  taxation  the  master  allowed 
the  scale  fee  for  "deducing  title,'*  bat  disallowed  all 
these  items  ■without  going  into  the  propriety  of  eaolU. 
Mr.  Newbouid  cavried  in  oDjeciions  to  the  disallowauoe 
on  the  ground  that  the  taxing  master  having  decided 
that  Mr.  Newbould,  as  vendor's  solicitor^  was  not  en- 
titled  to  any  negotiating  or  oonduoting  fee,  the  above : 
charges  for  work  done  were  fair  and  reasonable^  and  I 
could  not  be  said  to  be  covered  by  the  fee  for  deducing  I 
tiUe. 

In  answer  to  the  objections  the  taxing  master  said :-« 
"  I  have  considered  the  above  objections  and  adhere  to 
the  disallowance  of  the  items  referred  to  therein.  It 
appears  to  me  that  the  principle  laid  down  by  Ghitty,  J., 
and  the  Court  of  Appeal  in  In  re  Field,  54  L.  J.  Oh. 
661,  decides  this  question/' 

The  Dirisionsl    Court   (Stephen    and  Oharles,  JJ.}» 
sfflrming  the  order  of  the  judge  in  ohambersi  dismisaed 
a  summons  to  reriew  the  taxation. 
Mr.  Newbould  appealed.* 


*  General  Order,  August,  1882,  made  in  pursuance 
of  the  Solicitors'  Bemuneration  Act,  1881. 

2.  The  remunerstion  of  a  solicitor  in  respect  of  busi- 
(a.    Beported  by  W.  F.  Barrt,  B?q.,  Barrister-at-Law. 

\9 
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Ix  BB  NeWBDULD.-^In  BB  LoBD  SuDBLBY*S  SbTTLBD  EaTATBS. 


High  Coubt. 


Botoen  Eowlandi,  Q,G.,  and  F,  0,  Philipi,  for  the  ap- 
pellaDf.—The  taxing  master  onlj  allowed  a  "deducing 
fee ' '  and  certain  out- of «pooket  expenses.  The  sollcito  r  is 
not  entitled  to  a  "  oondnoting  fee,"  as  the  auctioneer  was 
paid  by  the  client,  but  he  is  entitled  to  charge  for  work 
properly  done  by  him  in  connection  with  the  sale,  and 
for  whicli  the  auctioneer  has  not  been  paid  :  In  re 
Faulkner,  ante,  p.  59,  36  Ch.  D.  566 ;  General  Order, 
clause  2  (c),  clause  4.  The  work  is  not  within  the 
scale,  and  so  the  solicitor  must  be  paid  reasonable  remu- 
neration for  it.  The  cases  of  In  re  Field,  33  W.  B.  553, 
29  Gh.  D.  608,  and  In  re  Emanuel  &  Simmonds,  34 
W.  R.  613,  33  Gh.  D.  40,  were  cases  of  leases,  and  the 
decisions  are  not  applicable  to  sales. 

Coch,  Q.O,t  and  Cyril  Dodd,  for  the  respondent. — In 
re  Faulkner  is  not  consistent  with  the  other  cases.  The 
scale  is  intended  to  include  all  charges ;  and  if  the 
solicitor  was  not  satisfied  with  that  he  might  have 
made  a  special  agreement  under  clause  6.  **  Auctioneer's 
charges"  in  clause  4  can  only  mean  charges  which  the 
solicitor  may  have  had  to  pay  outside  the  conduct  of  the 
sale ;  they  cannot  cover  these  charges. 

Botoen  Bowlandi,  Q.C,  replied. 

Lord  Ebhbb,  M.B. — ^The  solicitor  in  this  case  was 
employed  in  regard  to  a  sale  of  hie  client's  property. 
The  sale  was  carried  out,  and  the  question  for  us  to 
determine  is,  How  is  the  solicitor  entitled  to  be  paid  in 
respect  of  such  employment?  The  remuneration  of  a 
•olioitor  **  in  respect  of  business  connected  with  sales  " 
is  regulated  by  the  General  Order,  clause  2  (a).  He  is 
to  be  paid  the  remuneration  prescribed  in  part  1  of 
schedule  1  to  that  order.  In  the  case  of  In  re  Field  the 
Gourt  of  Appeal  in  effect  dedded  that  in  respect  of  all 
business  connected  with  leasee  the  remuneration  of  the 
solicitor  having  the  conduct  of  the  business  was  to  be 
that,  and  that  alone,  prescribed  in  part  2  of  schedule  1, 
and  that  the  solicitor  was  to  be  pidd  in  no  other  wajc. 
That  view  was  challenged  in  argument  in  In  re  Emanuel 
A  Bimmonds,  where  Mr.  Oharlea  says  that  *'  Pearson,  J., 
seems  to  have  read  In  re  Field  as  deciding  that  all  busi- 
nest  connected  with  a  lease  comes  within  the  scale  fee, 
but  the  case  does  not  decide  that."  The  answer  given 
to  that  by  Gotten,  L. J.,  is  that  '*  the  remuneration  for 
all  business  connected  with  the  lease  is  to  be  included  in 
the  ad  valorem  remuneration."  He  then  goes  on  : — 
'*  To  my  mind  the  only  question  we  have  here  is  this : 
whether  in  this  particular  case  it  can  be  said  that  this 
agreement,  'or  anything  in  it,  is  ftnythiny  hnf,  |ymijpa«a 
connected  with  the  lease  F  "  That  is  the  question  which 
we  have  to  settle  if  the  same  rule  applies  to  sales  as  to 
leasee.  It  is  said,  however,  that  the  case  of  a  sale  is 
different  from  the  case  of  a  lease.    It  seems  to  me, 

ness  connected  with  sales,  leases    •    ...    is  to  be  regu- 
lated as  follows — ^namely : 

(a)  In  respect  of  sales  •  •  •  the  remuneration  of 
the  solicitor  having  the  conduct  of  the  business  .  •  . 
is  to  be  that  prescribed  in  part  1  of  schedule  1  to  this 
order,  &c« 

(6)  In  respect  of  leases  •  •  •  the  remuneration  of 
the  solicitor  having  the  conduct  of  the  business  is  to  be 
that  prescribed  in  part  2  of  schedule  1. 

Schedule  1,  part  1,  prescribes  a  separate  peroentage 
scale  of  payment  to  vendor's  solicitor  *<  for  negotiating 
a  sale  of  property  by  private  contract,"  ''  for  conducting 
a  sale  of  property  by  public  auction,  including  the  con- 
ditions of  sale,"  and  "for  deducing  title  to  freehold, 
copyhold,  or  leasehold  property,  and  perusing  and  com- 
pleting conveyance  (iucluding  preparation  of  contract 
or  conditions  of  aale,  if  any)." 

Rule  11  in  the  schedule  provides  that  "  the  scale  for 
conducting  a  sale  by  auction  shall  apply  only  to  cases 
where  no  commission  is  paid  by  the  client  to  an  auc- 
tioneer.*' 


looking  at  the  language  of  clause  2,  that  the  same  in- 
terpretation mnst  be  given  to  2  (a)  as  to  2  (6).  The 
language  of  the  two  is  almost  identical.  Reading  that 
rule  subject  to  the  interpretation  placed  upon  it  in  those 
cases,  it  seems  to  me  that  the  only  question  is  whether 
these  are  charges  in  respect  of  business  connected  with 
the  sale.  If  that  is  answered  in  the  affirmative  the 
BoTicitoris  entitled  to  be  paid  solely  in  accordance  with 
the  scale  in  the  schedule. 

The  decision  of  North,  J.,  in  in  re  J^anUsiicr  i«,  no 
doubt,  contrary  to  this  view.   North,  J.,  says,  **  The  quea- 
tion,  then,  is  this  :  the  solicitor  having  done  ceitain  work 
for  which,  if  he  had  paid  the  auctioneer  himself,  he  would 
clearly  be  entitled  to  receive"^  scale  fee,  is  he  not  to 
be  paid  for  that  work  at  all  beoaase  the  anctioneet  has 
been  paid  by  the  client  F  "     That  is  the  question  whloh 
he  puts.     How  does  he  answer  itF     '*  I  think  that  case 
is  not  provided  for  by  rule  11.    The  scale  fee  for  *  ooj- 
ducting '  does  not  apply*  because  the  anottoneer  has  been 
paid  by  the  client,  but  that  leaves  the  solicitor  entitled 
to  remuneration  for  doing  those  parts  of  the  work  of  I 
'  conducting  the  sale '  for  which  the  auctioneer  bai  not  f 
been  paid."     It  seems  to  me  that  this  last  sentence  from 
the  word  •*  but"  to  the  .end  is  directly  in  the  teeth  of  | 
the  decisions  in   ftliA  finnr^  nf   i:pDeal.     I  can  see  no  . 
ground  for  giving^a  construction  to  2  (a)  different  from  I 
that  given  to   2  (fr).    The  scale  is  in  each  case  madell 
applicable  in  precisely  the  same  words. 

The  only  question  remaining    U  whether  this  was 
business  connected  with  the  sale.    It  was  scarcely  urged 
that  it  was  not.    The  solicitor,  therefore,  is  only  entitled 
to  be  paid  according  to  the  scale  fees  prescribed  in  part  1 
of  schedule  1.    When  he  brings  himself  within  the  scale, 
he  is  to  be  paid  according  to  the  scale ;  but  if  he  cannot  ^ 
bring  himself  within  the  scale,  he  cannot  he  P^id  ac-[  ' 
cording  to  the  scale,  and  so  cannot  be  pfl<t  at  ^ll-    'Thel 
solicitor  has  brought  himself  within  the  scale  as  to  the 
'*  deducing  fee  " ;  he  has  not  brought  himself  within  the 
scale  as  to  the  *'  conducting  fee."  because  the  client  basi 
paid  the  commission  to  the  auctioneer.     The  solicitor,  iaj 
fine^  is  only -to  bo  paid  according  to  the   scale,  and  oDly 
according  to  that  part  of  thesoale  within  which  hecan  bring  ^ 
himself.     We  disagree,  therefore,  with  the  dedrigii  in  J 
In  re  Faulkner^  and  we  think  that  thia  appeariEoaid  be^ 
dismissed.  '  "  j 

BowBK,  L. J. — I  agree,  and  have  nothing  to  fidd. 

Fay,  I4.J. — I  entirely  concur. 

11  Appeal  diamieaed. 

Solicitors,  IF.  Newbould ;  Learoyd  Jb  Jamei. 


Kigb    aloutt    of    9u0tice. 


Ghan.  Div.  1 
Kay,  J.    I 


Dec  6. 


In  re  Lord  SimELET's  Settled  Estites.  (a.) 

Settled  ettate^^Capiial — Renl-^Tiarge^^ImprovemenU'^ 
Drainage— Settled  Land  Act,  1882  (45  <fe  46  YicL  61 
38),  M.  21,  22,  25,  28,  33,  44— 5eM/e(2  Land  AcH 
Amendment  Ad,  1887  (50  A  51  Vict.  e.  30),  ti.  Ij 
2~-lmprovement  of  Land  Act,  1864  (27  <k  28  Vict, 
114),  8.  66. 

On  an  application  for  liberty  to  apply  capital  in 
hands  of  trusteea  of  settled  land  in  payment  of  inai 
mente  or  proportionate  repaymenta  of  a  loan  of  £2,70^ 
borrotoed  in  1879  for  the  improvement  of  the  estate, 
secure  which  the  estate  was  charged  ufith  repayment 

(a.)  Beported  by  H.  G.  Bopbr,  Esq.,  BaniBter-^t-LaiN 
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High  Goubt. 


haJf^jftarly  inMlmenU^  eomiaing  partly  of  principal 
amd  parUy  of  interest^  cdUulaUd  to  as  to  pay  off  the 
whole  debt  and  intereU  in  twenty -five  years, 

HMt  thai^  inasmuch  a$  the  improvementa  were  iuch 
0$  were  auth&rized  by  the  Act  of  1883,  the  trustees  might 
from  time  to  time  apply  capital  in  their  hands  in  yay- 
ment  of  such  part  of  the  instalments  as  should  eons  fit  of 
capital^  hut  that  the  tenant  for  life  must  keep  down  the 
interest. 

Adjonmed  smnmons. 

Tbia  WM  an  application  for  libeitj  to  apply  capital  in 
&e  redemption  or  otherwiae  providing  for  the  payment 
of  a  rent-cbarge  nnder  the  Settled  Land  Acts  Amend- 
ment Ag^  1887,  s.  1.  The  enmmons  asked  for  a  declara- 
tion that  any  money  now  or  hereafter  in  the  hands  of 
the  trustees  of  the  settlement  created  by  the  will  of  Lord 
Sodelej  (being  capital  money  or  money  applicable  as 
ctfital  monej  under  the  Settled  Land  Act,  1882)  mig&t 
pnperly  be  from  time  to  time  applied  in  payment  of 
ioitelraeDta  or  proportionate  repayments  of  a  loan  of 
ISJM  dae  to  the  Lands  Improvement  Oo. 

Under  the  will  the  present  Lord  cSudeley  was  tenant 

lor  life  of  the  estates.    On  the  15ch  of  May,  1879.  the 

I&donire  Commissioners,  in  pnrsuanoe   of   the   Lands 

Improfemeot  Oo.'s  Acts,  made  an  absolufe  order  oharg- 

mg  the  inheritance  of  the  settled  lands  with  the  payment 

to  the  eonpan J  of  the  yearly  snm  of  £176  13s.  payable 

baU-yeflEKly,\KiD9  a  proportionate  repayment  of  the  loan 

«f  22,704  lor  the  improvement  of  the  estate  with  interest 

at  24 5f.  percent,  perannnm.    The  instalments  were 

•nanged  m  the  nenal  form  in  such  a  manner  that  part 

of  the  £SS  6a.    6d.  payable    half <y early  represented 

espitil,  and  the  rest  represented  interest.     The  first  pay. 

flieot  eoDsiated  of  £30  17s.  4d.  capital,  and  £57  98.  2d. 

iBtBieft,  and  the  payments  of  capital  were  increased  and 

those  ef  interest  diminished  till  the  last  instalment, 

whidi  would  be  payable  on  the  25th  of  March,  1904,  and 

would  consist  of  £86  98.  9d.  capital  and  £1  I6s.  9d. 


laasmueh  as  the  tenant  for  life  would  be  entitled  to 
^intereat  on  the  capital  in  the  hands  of  the  trustees 
ths  proposed  payments  would  not  afEeot  the  remaiuder- 

The  improTementi  had  been  carried  out  and  consisted 
ol  teiaage  works,  and  Lord  Sudeley,  who  had  hitherto 
psad  te  whole  of  the  instalments,  now  asked  that  in 
fitars  fihat  portion  of  them  which  represented  capital 
Bdg^t  be  paid  out  of  capital  in  the  hands  of  the  trustees 
oftfesettiedland. 

Baldane,  for  the  summons. — ^This  is  an  applicafion 
uader  tiie  Act  of  1887,  and  the  question  is  whether  pay- 
ment of  the  instalments  of  this   rent-charge  as  they 
beeome  due  is  within  the  words  of  section  1»  "  otherwise 
providing    for    the     payment     thereof."      Drains    pje 
cntboriaBed  improvements  under  sections  21  and  25  of 
the  Act  of  1882 ;  and  under  section  28  and  section  2  of 
the  Act  of  1887  the  tenant  for  life  has  to  repair  them. 
[Kat»  J. — Section  66  of  the  Improvement  of  Land  Act, 
1864^  eays  that  the  tenant  for  life  must  keep  down  rent- 
eharges.]    That  was  the  view  of  the  Court  of  Appeal  in 
In  re  KnatehhuWs  Settled  Estate,  33  W.  R.  569,   29 
Ob.  I>.  588»  but  the  Act  of  1887  was  passed  expressly  to 
obviate  the  effect  of  that  decision.    I  would  ask  to  have 
the  interest  paid  out  of  capital  also,  and  for  leave  to 
amend  the  summons  with  that  object.     [Eat,  J. — I  do 
Bot  think  you  can  do  that.    You  get  the  benefit  of  the 
disooiint  as  it  is,  if  the  capital  is  paid.] 

Shehboare,  for  the  trustees. 

Kat,  J. — ^I  think  it  may  be  done,  acsaming,  of 
cowrae,  that  the  improvements  which  have  been  made 
am  within  the  Settled  Land  Act,  1^2,  and  that, 
the  trustees  tell  me,  is  the  case.  That  being  so,  I 
tldnk  the  words  of  the  Act  of   1887  are  sufficient  to 


justify  the  trastees  in  applying  capital  moneys  in  their 
hands,  or  which  may  come  to  their  hands,  in  paying  such 
portion  of  the  instalments  due  to  the  Lands  Improve- 
ment Co.  as  represent  capital :  but  I  do  not  tbiok  it 
would  be  right  for  them  to  pay  the  interest  on  the 
unpaid  portion  of  the  loan  for  the  time  being.  The  Act 
does  not  seem  to  apply  to  interest  on  the  unpaid  portion 
of  capital  expended  on  ImprovementB,  and  I  think  the 
tenant  for  life  ought  to  keep  down  the  interest.  The 
Act  of  1887  was  nob  intended  for  that,  and  it  is  g3ing 
pretty  far  to  relieve  the  tenant  for  life  from  paying  the 
capital  expended  in  saoh  improvements  as  drainage ; 
because,  as  everybody  knows,  you  cannot  maintain  or 
repair  drainpipes,  exoept  to  a  very  slight  extent,  you 
can  only  do  the  work  over  again  when  it  is  exhausted, 
and  that  has  to  be  done  freqnently.  However,  that  is 
covered  by  the  fact  that  it  is  one  of  the  things  that  may, 
under  section  25'  of  the  Act  of  1882,  be  done  out  of 
capital  money.  I  think  that  the  remainderman  will  not 
be  injured  any  more  than  he  is  intended  by  the  Act  to 
be  injared  if  the  trastees  pay  the  money  in  this  way 
instead  of  having  originally  spent  a  lump  sum  in  drainage, 

Summons  allowed. 

Solicitors,  Young,  Jackson,  ^  Beard. 


Chan.  Div. 
Stirling, 


iv.  } 


April  26,  27 ;  May  3,  4  ;  July  26. 

In  re  Tbufoht. 
Teajfokd  r.  Blanc,  (a.) 

Judgment — Foreign     judgment—'  Do  micile^' Legitimacy 
according  to  law  of  domicile. 

Although  the  parties  claiming  to  he  entitled  to  the 
estate  of  a  deceased  person  may  not  be  hound  to  resort  to 
tJie  tribunal  of  the  country  in  which  the  testator  was 
domiciled,  and  although  the  courts  of  this  country  may 
he  called  upon  to  administer  tlie  estate  of  a  deceased 
person  domiciled  abroad,  and  in  such  ease  may  he  bound 
to  ascertain  as  best  they  can  who,  according  to  the  law  of 
the  domicile,  are  entitled  to  that  estate,  yet,  wTiere  the 
title  has  been  adfudicated  upon  in  the  country  to  the 
courts  of  which  the  question  is  referable  by  Vie  law  of 
the  domicile,  such  adjudication  is  binding,  and  must  he 
followed  by  the  courts  of  this  country, 

A  foreign  judgment  cannot,  as  between  the  same 
parties,  be  impeached  in  this  country  on  the  ground  that 
it  proceeded  on  a  mistake  of  law. 

A  foreign  judgment  binds,  notwithstanding  the  diS' 
covery  of  fresh  evidence,  for  the  courts  of  this  country 
unll  not  either  re-hear  cases  tried  by,  or  hear  appeals 
from,  foreign  tribunals;  and  if  tlie  judgment  of  a 
foreign  court  is  erroneous,  the  regular  mode  provided  by 
every  system  of  jurisprudence,  of  procuring  it  to  be 
examined  and  reversed,  ought  to  be  followed. 

Administration  action. 

The  testator,  who  died  possessed  of  personal  property 
in  England,  Switzerland,  Italy,  and  elsewhere,  was  by 
birth  an  Englishman.  He  died  in  France,  where  he 
was  domiciled,  and  (as  Stirling,  J.,  found)  a  Swiss  by 
nationality. 

According  to  the  French  law  (that  of  his  domicile), 
the  law  to  be  applied  in  dealing  with  the  right  to  his 
personal  property  was  that  of  his  nationality,  and  by 
the  effect  of  the  treaty  of  November  2,  1869,  between 
France  and  Switzerland,  it  had  in  the  present  case  (that 
of  a  Swiss  by  nationality  dying  in  France)  to  be  applied 
by  the  Swiss  tribunals. 

(a.)  Reported  by  Hbnby  T.  Law,  Esq.,  Barrister-at- 
Law. 


ie4 

THE   WEEKLY   REPORTER. 

[D«5.  .31, 1887.3 

Vol.  XXXVI. 

Hiau  OocBT. 

In  bb  Tbu?obt. 

High  Court. 

Under  the  Swim  law  the  plaintiff,  if  he  were,  as  he 
alleged,  the  testator's  only  le^timate  ohild,  was  entitled 
to  nine-tenths  of  his  suooession.  The  defendant,  who 
daimed  under  the  will,  was  ooncemed  to  dispute  the 
piaintifTs  legitimacy. 

Litigation  relating  to  the  plaintiffs  legitimacy  be- 
tween the  plaiutiff  and  the  defendant  commenced  in 
Switzerland  in  1879,  and  proceeded  with  varying  success 
until,  on  February  5,  1884,  the  District  Court  of  Zarich 
decided  in  favour  of  the  plaintiffs  legitimacy.  It  appears 
that  on  this  occasion  the  court  invoked  the  aid  of  the 
provisions  of  the  French  law,  because  the  Swiss  and 
cantonal  laws  contained  no  directions  as  to  whether  the 
proof  of  legitimate  birth  could  be  afforded  by  any  other 
means  than  the  civil  registers,  which  registers  gave  no 
elucidation  of  the  legitimacy  of  the  birth  in  the  present 
case,  no  marriage  certificate  having  been  discovered. 

By  the  Code  Civil,  Art  197»  it  is  psovided  that  where 
there  exist  children  of  two  deceased  persons  who  lived 
publicly  as  husband  and  wife,  the  legitimacy  of  the 
children  cannot  be  disputed  mArely  on  the  ground  of 
the  non-production  of  the  act  of  celebration  of  marriage 
in  oases  where  this  legitimacy  is  proved  by  the  actual 
enjoyment  of  a  statiM  which  is  not  contradicted  by  the 
aeU  de  naiaiance. 

The  plaintiffs  acte  de  naiseance  at  Naples  referred  to 
a  declaration  by  the  testator  stating  the  plaintiff  to  be 
born  to  him  by  the  plaintiff's  mother,  the  testator's* 
lawful  wife.  There  was  put  in  a  declaration  of  absence 
as  to  the  mother  of  the  plaintiff  under  Code  Civii,  115 
and  119,  which  the  court  accepted  in  lieu  of  proof  of 
her  death,  and  there  was  proof  of  the  testator  and  the 
plaintiff's  mother  ha? iog  lived  openly  as  husband  and 
wife  in  1819—1821. 

On  May  19,  1885,  the  Zurich  Court  of  Appeal 
went  into  some  farther  evidence,  and  decided  that  the 
question  of  the  "  family  rights  "  or  status  of  the  plaintiff 
was  to  be  decided  according  to  English  law,  and  that, 
according  to  that  law,  a  presumption  of  legitimacy 
arose  from  the  parents  of  a  child  (da  was  the  fact)  when 
recording  the  birth  in  the  registry  of  births  or  of  bap- 
tisms describing  the  child  as  lawful  and  themselves  as 
husband  and  wife,  so  that  the  burthen  of  proof  does  not 
lie  upon  the  child  to  prove  his  legitimacy,  but  upon  the 
party  who  disputes  it  to  prove  his  illegitimacy.  Starting 
from  this  basis,  the  court  came  to  the  conclusion  that 
certain  entries  in  the  Neapolitan  Begisters  of  Births 
and  Baptisms  afforded  a  sufficient  proof  of  the  legitimacy 
of  the  plaintiff,  subject  to  evidence  to  the  contrary 
being  given,  and,  the  defendant  having  failed  to  addace 
such  proof  to  the  contrary,  the  court  affirmed  the  de- 
cision of  the  Court  of  First  Instance  iu  favour  of  the 
plaintiff's  legitimacy.  Subsequent  proceedings  failed  to 
disturb  this  decision,  including  an  attempt  to  obtain  an 
alteration  of  the  judgment,  in  view  of  the  discovery  of 
proof  of  the  marriage  of  the  mother  of  the  plaintiff  in 
1825,  during  the  lifetime  of  the  testator,  who  gave  her 
on  that  occasion  a  dowry  of  1,000  ducats. 

The  testator  married  in  1840  Carolina  Shnlthess ;  the 
plaintiff's  mother,  as  was  discovered  later,  died  in  1864. 

The  plaintiff,  by  his  statement  of  claim,  alleged  that 
the  judgment  of  the  Zurich  Court  of  Appeal  of  the  19th 
of  May,  1885,  was  a  judgment  in  rem  binding  on  the 
defendant  and  conclusive  in  this  country,  and  asked 
to  have  it  enforced  accordingly. 

This  report  deala  only  with  the  question  as  to  how  far 
the  Swiss  judgments  were  enforceable  in  tbis  country. 

EvenU,  Q.O.,  and  Gurtis  Frice,  for  the  plaintiff.— 
The  testator  was  a  Swiss  subject.  The  Swiss  judg- 
ments are  binding  here  by  the  comity  of  Courts.  By 
analogy  to  the  English  law  on  this  point  they  are 
binding,  althongh  they  may  have  been  given  upon 
a  mistaken  view  of  the  English  law.  Caairique 
V.  Imrie,    L.    R.  4    H.  L.   414,    18  W.    B.    H.    L. 


Dig.  6,  7 ;  Oodard  v.  Gray,  19  W.  B.  348,  L.  B.  6  Q.  B. 
139.  It  appears  from  the  evidence  that  the  parties  sub- 
mitted to  the  jurisdiction  of  that  court.  If  the  matter 
were  res  inUgra  the  court  would  have  to  ascertain  the 
law  of  France,  the  country  of  the  testator's  domicile 
and  then  it  would  be  informed  that  the 
rights  of  succession  were  regulated  according  to  the 
Swiss  law  and  by  the  Swiss  tribunals^  the  law  of  the 
testator's    nationality :     Doglioni    v.    Crispin,    L.    R. 

1  H.  L.  301,  15  W.  B.  H.  L.  Dig.  8.  The  judgment 
of  the  Swiss  court  as  to  the  legitimacy  relates  t^ 
etaius,  and  is  a  judgment  in  rem.  It  is  there- 
fore binding  everywhere :  Niboyet  v.  Niboyet^  27  W.  R. 
203,  4  P.  D.  1.  There  is  ample  evidence  of  the  plaintiS*a 
legitimacy :  Slomsy  v.  Wade,  1  My.  k  Cr.  338,  357  ; 
Monkton  v.  Attorney-G^eneral,  2  Buss.  &  My.  147 ;  Lord 
Braybroke  v.  Ir^kip,  8  Yes.  416,  429  :  Piers  v.  Piers,  2 
H.  L.  Cas.  331 ;  De  Thoren  v.  AUorney'General,  1  App. 
Cas.  686,  25  W.  B.  Dig.  427  ;  Lyle  ▼.  Ellwood,  23 
W.  B.  157,  L.  B.  19  Eq.  98 ;  even  if  the  testator 
thought  that  he  remained  a  British  subject, 
that  would  not  prevent  him  from  acquiring  a  foreign 
domicile :  Whicker  v.  Hume,  13  Beav.  366.  The  matter  ia 
res  Judicata,  and  no  fresh  evidence  can  be  received  : 
In  re  May,  Ex  parte  House,  32  W.  B.  337, 25  Ch.  D.  231 ; 
MarrioU  v.  Hampton,  7  T.  B.  269.  The  English  coarU 
cannot  examine  and  review  tbe  judgment  of  a  foreiga 
court :  Henderson  v.  Henderson,  6  Q.  B.  288  ;  G^yer  v. 
Aguilar,  7  T.  B.  681 ;  De  Oosse  Brissac  v.  Bathbone,  6 
H.  &  N.  301,  9  W.  B.  C.  L.  Dig.  37;  Castrique  t. 
Behrens,ZQ  L.J.  Q.  B.  163,9  W.  B.  C.  L.  Dig.  37;  Messina 
V.  Petrococchino,  20  W.  B.  451,  L.  B.  4  P.  C.  144«  This 
court  is  not  a  court  to  hear  appeals  from  the  courts  of 
Zurich  if  the  decisions  of  those  courts  lare  wrong,  they 
ought  to  be  reviewed  by  the  tribunals  of  that  country. 

Oraham  Hastings,  Q.C,  and  Nasmith,   for  the  de* 
fendant. — The  testator  died  in  France  a  British  sub- 
ject, and  his  estate  ought  to  be  administered  accord- 
ing to  English    law,  and  the  plaintiff  is  excluded  by 
the  will.    The  Swiss  courts  confessed  themselves  incom- 
petent to  deal  with  the  matter,  and  they  had  recourse  to 
French  law.    They,  therefore,  had  no  jurisdiction,  and 
there  is  no  judgment  of  a  competent  court  to  enforce. 
The  testator  considered  that  the  plaintiffs  mother  was 
not  bis  wife,  as  he  subsequently  married,  and  in  favour 
of  that  subsequent    marriage  being  a  valid  marriage 
there  is  both  cohabitation  and  interest,  and  against  it 
there  is  only  a  rumour  of  a  former  marriage.     A  case 
of  this  kind  must  be  looked  at  altogether,  and  aoeording 
to  all  the  circumstances :  Andrewes  v.  Uthwatt,  2  2Ymes 
L.  B.  895.     All  the  facts  should  have  been  before  the 
f oreigh  court :  Castrique  v.  Imrie,    The  evidence  came 
before  the  courtpiecemeal.     If  it  had  all  come  before 
the  court  at   one  time,  is  it  not  probable  that  the 
result  would  have  been  different?:    Godard  v.   Gray, 
Oar    courts   ha?e   never   accepted    the    judgment    oC 
a  foreign  court  on  a  question  of    the  validity  of    a 
marriage,  which  is  the  real  question  here :  Sinclair  t. 
Sinclair,   1   Hagg.   Cons.  Bep.  294,   297.     Xot  evwy 
decision  in  rem  is  binding:  De  Mora  v.  Concha,    33 
W.  B.  846,  29  Ch.  D.  268  ;  AbotUoff  v.  Oppenheim^  31 
W.   B.  429,  10  Q.   B.  D.    295.      The   testator   never 
having    acquired   any   other    nationality,  it    remained 
British :  Phillimore's  International  Law,  3rd  ed.,  toL  1» 
p.  183,  446 ;  Wheaton's  International  Law,  2nd  ed.,  p. 
109. 

Lambert,  for  the  Trafford  family. 

EveHU,  Q.C.,  in  reply,  referred  to  In  re  Goodman' 9 
Tfttsfa,  29  W.  B.  586, 17  Ch.  D.  266  ;  Hervey  v.  Herve%f^ 

2  Wms.  Bl.  877;  Wheaton's  International  Law,  2iid 
ed.,  pp.  105,  106 ;  Goodman  v.  Goodman,  28  L.  J.  Oh. 
745,  7  W.  B.  Ch.  Dig.  38. 

Our*  adv.  vuli. 
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Jvily  26. — Stibuno,  J.  [alter  referriDg  to  Enohin  t. 
ITy/fe,  10  W.  B.  467,  10  H.  Ii.  Ou.  at  p.  13;  Euring 
▼.  Orr  Ewing,   10  App.  Gas.  602;   and  Doglioni  ▼• 
Criapin  eontiiiBed]  :^The  rale  to  be  extraeted  from 
tkete  caaea  appears  to  be  this,  that  although  the  parties 
dsimmg  to  be  entitled  to  the  estate  of  a  deoeased  person 
■sj  not  be  bound  to  resort  to  the  tribunal  of  the 
country  in    which    the    testator    was    domiciled,  and 
ttthongb  the  oonrts  of  this  country  may  be  called  upon 
to  administer  the  estate  of  a  deceased  person  domiciled 
abroad,  and  m  such  case  may  be  bound  to  ascertain  as 
best  they  cbb  who,  according  to  the  law  of  the  domi- 
cile, are  entitled  to  that  estate,  yet  where  the  title  has 
been  adjndieated  upon   by  the  courts  of  the  domicile 
iQcfa  s^jadieation  is  binding,  and  must  be  followed  by 
the  cooiti  of  this  country.    [His  lordship  haying  dealt 
with  the  question  of  Swiss  nationslity,  and  found  that 
the  testatcT  died  Swiss,  continued  : — ] 

Tie  teiCatar^a  nationality,  then,  being  Swiss  at  the  time 
of  hiv  death,  it   follows  that  the  Zurich  tribunals  are 
tlioee  whidi,   according  to  the    law  of  the   testator's 
damiale.  haTc  Joriadiction  to  dedde  on  the  tight  of 
sseeession  to  bis  estate.    This  being  so,  I  haye  here  an 
sdfantage   ainiilar    to    that    which    the  court  had  in 
DogUoni  t.  Crispin^  that  the  claim  of  the  party  litigat- 
ing in  this  court  has  been  actually  raised  and  decided 
m  the  oouxta  which,  according  to  the  law  of  the  testa- 
tec^B  domicile,  were  the  proper  and  competent  tribunals 
to  dcdde  on  the  right.     Those  tribunals  haye  decided 
that  the  plaintiff  is  entitled  to  nine-tentbs  of  the  testa- 
tox^s  perscma]  estate  of  which  the  funds  which  form  the 
subject-matter  of  the  prerent  action  are  part.     And  in 
aooordaace  with  the  principle  laid  down  in  Doglioni  ▼. 
Crispin  I  consider  I  am  bound  by  their  decision. 

VanooM  objeeti<mB  haye,  howeyer,  been  rsised  to  this 
deeisioD,  and  on  them  it  may  be  right  that  I  should  say 
afsw  words. 

.Hist  it  is  aaid  that  the  decision  is  founded  on  English 

law,  and  that  the  foreign  tribunals  haye  taken  an  erroneous 

yiew  of  oar  law.     The  complaint  in  substance  is  to  this 

effecL  It  was  aaid  that  an  improper  weight  was  attached 

to  these  documents,  that  the  tribunal  dealt  with  them 

as  ertabliahins  a  primd  facie  case    on   behalf  of  the 

l^aintiff  which   it  was    incumbent  on    the   defendant 

to  displace,   whereas  the  trae  mode  of  dealing  with 

tne  evidence   was    that  indicated    by   Ghitty,   J.,    in 

^iM^rewes    y.     UthwaU^  where  he  said  that  "it  was 

an  emmeons   mode  of  Iryiug    such    a    case    as    thst 

before  him  by  picking  out  a  few  facts  and  isolating 

tbtatj  and  thus  to  endeayour  to  raise  from  them  a 

preaomptlott  of  marriage,  and  then  challenge  the  other 

side  to  produce  eyidence  to  the  contrary,  at  the  same 

tioae  argoing  that  the  other  side  was  required  by  law  to 

pBodnce  so  strong  a  case  as  to  render  it  reasonably  im- 

poasible  that  a  marriage  did  take  place.     The  proper 

^nde  was  rather  to  take  the  eyidence  as  a  whole  and 

l^m  to  see  whether  the  presumption  of  marriage  was 

•BSeienUy  rebutted." 

To  this  it  was  answered  that  there  wes  nothing  in  the 

1">iiMuUnga  of  the  foreign  coutts  so  inconsistent  with 

^Nliih  law  aa  to  render  it  improper  to  recognize  or 

<sC«is  their  judgments  in  this  country,  and  that  in 

^RtkiHl  substance  the  Zurich  Court  of  Appeal  did,  in 

^  NgiKnt  of  the  2nd  of  October,  1886,  deal  with  all 

^  iM  and  arriye  at  an  honest  and  fair  conclusion 

fldfeae  to  the  defendant.    This  obserration  appears  to 

be  of  eoatiderable  weight,  but  I  do  not  consider  it 

yccMaiy  to  determine  whether  it  is  to  any  extent  well 

ftnoided,  for  it  was  further  urged,  and  it  appears  to  me 

^BtKctlj,   that   it  is  established  by  the  decieions    in 

Cadrigue  y.  imrte  and  Oodard  y.  Qrag  that  a  foreign 

jadgmeat  cannot,  as  between  the  came  parties,  be  im- 

peschid  in  this  country  on  the  ground  that  it  proceeded 

tm  a  mistake  as  to  the  English  law.    In  the  former  case 

I«d    Blackburn,    then     Mr.    Justice    Blackburn,    in 


adyising  the  House  of  Lords  [L.  B.  i  H.  L.,  at  p.  484], 
said  :~*'  We  think  .  •  •  that  all  that  can  be  required 
of  the  tribunal  that  has  to  decide  a  question  of  foreign 
law  is   that  it  should  receiye  and  consider   all    the 
eyidence  as  to  what  foreign  law  is  and  bond  fide  de- 
termine on  that  as  well  as  it  can."    And  Lord  Hatherley 
says  this  (at  p.  445)  :--*<  Without  expressing  any  opinion 
(for  I  purposely  wish  to  ayoid  doing  so)  with  reference 
to  a  decision  of  my  own,  which  has  been  cited  in  the 
case  of  8itnp9on  y.  Fogo^  as  to  what  might  be  done  in 
the  case  of  a  court  wilfully  determining  that  it  will  not, 
according  to  the  usual  comity,  recognise  the  law  of 
other  nations,  when  clearly  and  plainly  put  before  it, 
without  saying  anything  as  to  what  would  justify  the 
courts  in  our  own  country  in  hesitating  to  giye  effect  to 
a  foreign  judgment  if  obtained  by  fraud  or  misrepre- 
sentation, it  is  enough  for  me  to  say  upon  the  present 
occasion  that  in  this  case  the  whole  of  the  facts  appear 
to  haye    been    Inquired    into    by  the   French    courts 
judicially,  honestly,  and  with  the  intention  to  arriye  at 
the  right  condution,  and,  haying  heard  the  facts  as 
stated  before  them,  they  came  to  a  conclusion  which 
justified  them  in  France  in  deciding  as  they  did  de- 
cide."   Then  at  page  448  Lord  Oolonsay  says : — "  It 
appesrs  to  me  that  we  cannot  enter  into  any  inquiry  as 
to  whether  the  French  courts  proceeded  correctly  either 
as  to  their  own  course  of  procedure  or  their  own  law, 
nor  whether,  under  the  circumstances,  they  took  the 
proper  means  of  satisfying  themselyes  with  respect  to 
the  yiew  they  took  of  the  English  law.     Nor  can  we 
inquire  whether  they  were  right  in  their  yiews  of  the 
English    law.    The    question    is    whether,   under    the 
circumstances    of    the    case,    dealing    with    it    fairly, 
the  original  tribunal  did  proceed  against  the  ship  and 
did  order  the  sale  of  the  ship."    Then,  in  Oodard  y. 
Qray^  Blackburn,  J.,  after  citing  the  aboye  passage  from 
Lord  Hatherley's  speech,  proceeds  to  examine  certain 
diiia  and  opinions  to  the  effect  that  the  defendant  in  an 
action  on  a  foreign  judgment  is  at  liberty  to  show  that 
the  judgment  was  founded  on  a  mistake,  and  he  con- 
cludes tiiis  portion  of  the  judgment  of   himself  and 
Mellor,  J.,  as  follows : — "  The  decisions  of  the  Ck>urt  of 
Queen's  Bench  in  The  Batik  of  Auitrakuia  y.  Nias,  of 
the  Court  of  Oommon  Pleas  in  The  Bank  of  Australaeia 
y.  Hardingtand  of  the  Ck>urt  of  Exchequer  in  JM  Oo$$e 
Brissac  y.  mUhhane  seem  to  us  to  leaye  it  no  longer 
open  to  contend,  unless  in  a  court  of  error,  that  a  foreign 
judgment  can  be  impeached  on  the  ground  that  it  waa 
erroneous  on  the  merits  or  to  set  up  as  a  defence  to  an 
action  upon  It  that  the  tribunal  mistook  either  the  facts 
or  the  law."    He  then  proceeds  to  discuss  the  doctrine 
laid  down  by  the  learned  author   of   Smith's  Leading 
Oases,  that,  "if  the  judgment  appear  on  the  face  of 
the  proceedings  to  be  founded  on  a  mistaken  yiew  of  the 
English  law,  it  is  not  conolusiye,"  and  he  holds  it  not  to 
be  well  founded. 

This  yiew  appears  from  Schibihy  y.  We$ten?u)lz,  L.  B. 
6  Q.  B.  156,  at  p.  159,  to  haye  subsequently  met  with  the 
approyal  of  Mr.  Justice  Lush.  It  must  be  stated, 
howeyer,  that  Hannen,  J.,  in  Oodard  y.  Oray  did  not 
agree  in  the  reasoning  of  Blackburn  and  Mellor,  JJ. ;  at 
page  154  he  says  this: — "I  do  not  think  that  any 
authority  binds  us,  nor  am  I  prepared  to  decide  that  a 
defendant  not  guilty  of  any  laches,  against  whom  a 
foreign  judgment  in  personam  has  been  giyen,  is  pre- 
cluded from  impeaching  it  on  the  ground  that  it 
appears  on  the  face  of  the  proceedings  to  be  bssedon  an 
incorrect  yiew  of  the  English  law,  eyen  though  there 
may  be  no  eyidence  that  the  foreign  court  knowingly  or 
peryersely  refused  to  recognize  that  law.  I  do  not, 
howeyer,  enter  at  length  upon  the  consideration  of  this 
question,  because  I  haye  arriyed  at  the  conclusion  that 
the  defendants  in  this  case  were  guilty  of  laeJus,  It 
does  not  appear  on  the  face  of  the  proceedings,  nor  at 
all,  that  the  French  court  was  informed  of  what  tbe 
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English  law  was.  It  was  the  daty  of  the  defendants  to 
bring  to  the  knojrledge  of  the  French  court  the  pro- 
▼ision  of  the  English  law  on  which  they  now,  for  the 
first  time,  relj,  and,  ha?ing  failed  to  do  so,  they  must 
fiubmit  to  the  consequences  of  their  own  negligence. 
The  French  courts,  like  our  own,  can  only  be  informed 
of  foreign  law  by  appropriate  eyidenoe,  and  the  party 
who  fails  to  produce  it  cannot  impeach  the  judgment 
obtained  against  him  on  account  of  an  error  into  which 
the  foreign  court  has  fallen,  presumably  in  consequence 
of  his  own  default."  It  appears  to  me  that  this  applies 
to  the  present  case.  The  defendant  did  not,  so  far  as 
appears,  take  any  step  to  produce  to  the  Zarioh 
tribunals  evidence  as  to  the  English  law  on  which  he 
now  relies,  and  having  failed  to  do  so  he  must  take  the 
consequences  of  the  error  (if  error  there  be)  into  which 
those  tribunals  have  fallen.  It  was  said,  however,  that 
the  whole  of  the  facts  were  not  before  the  Zarich  courts 
when  the  judgment  of  May  19,  18S5  (that  relied  ou  by 
the  pleintifE  in  his  statement  of  claim)  was  given,  and 
that  the  cases  of  Catin'qm  v.  Imrie  and  Oodard  v. 
Chray  show  that  all  the  facts  must  be  brought  before 
the  foreign  tribunate  In  support  of  this  argument  the 
language  of  Lord  Hatherley  in  Oastrique  v.  Imrie,  cited 
in  Oodard  v.  Oray,  at  p.  449,  was  relied  on. 

The  passage  is,  ''  The  whole  of  the  facts  appear  to 
have  been  inquired  into  by  the  French  courts  jndiciallf, 
honestly,  and  with  the  intention  to  arrive  at  the  right 
conclusion ;  and,  having  heard  the  facts  as  stated  before 
them,  they  came  to  a  conclusion  which  justified  them 
in  Franco  in  deciding  as  they  did  decide."  I  am  of 
opinion,  however,  that  the  language  of  the  very  learned 
judges,  when  fairly  construed,  does  not  warrant  the 
conclusion  sought  to  be  derived  from  it — a  conclusion 
which  seems  to  me  not  to  be  in  accordance  with  the 
decision  in  De  Co8»e  Brmac  v.  RaJthhone,  which  is  cited 
by  Lord  Blackburn  as  being  one  of  the  oases  that 
governed  the  court  of  first  instance.  In  that  case  the 
fifth  plea  was  as  follows : — '*  The  defendant  further 
says  that  the  enforcement  of  the  said  judgment  in 
England  is  contrary  to  natural  justice  on  the  following 
grounds :— That  since  the  hearing  of  the  said  suit  in 
which  the  said  judgment  was  pronounced,  and  after  the 
pronouncing  of  the  said  judgment^  the  defendants  have 
discovered  fresh  e?idence  that  was  nob  known  to  them, 
or  either  of  them,  before  the  pronouncing  of  the  said 
judgment,  and  which,  with  reasonable  diligence,  they 
could  not  have  discovered  before  the  pronouncing  of  the 
said  judgment,  and  which  said  evidence  shows  and 
proves  that  the  said  judgment  is  erroneous  iu  fact  and 
law  on  the  merits."  This  plea  was  overruled.  This  is 
the  judgment  of  Martin,  B. :— *"  We  are  all  of  opinion 
that  this  question  is  so  concluded  by  the  authorities  that 
it  is  impossible  for  us  to  decide  contrary  to  them,  and 
the  case  must  go  to  a  court  of  error.  I  may  observe 
that  the  question  does  not  come  before  me  for  the  first 
time ;  for  many  jears  past  I  have  had  occasion  to  con- 
sider it."  Consequently,  this  is  a  decision  that  a  foreign 
judgment  binds,  notwithstanding  the  discovery  of  fresh 
evidence,  and,  consequently,  although  the  whole  of  the 
facts  were  not  before  the  foreign  tribunals,  no  reasons 
are  given,  but  the  grounds  of  the  decision  do  not  appear 
to  be  far  to  seek.  The  principle  on  which  the  Bank  of 
Australaiia  v.  Nia$,  16  Q.  B.  717,  was  decided  appears 
to  be  that  the  courts  of  this  country  do  not  sit  to  hear 
appeals  from  foreign  tribunals,  and  that  if  the  judgment 
of  a  foreign  court  is  erroneous  the  regular  mode  pro- 
vided by  every  system  of  jurisprudence  of  procuring  it 
to  be  examined  and  reversed  ought  to  be  followed. 
Neither  do  the  courts  of  this  country  sit  to  rehear  cases 
which  have  been  tried  abroad.  Every  system  of  juris- 
prudence provides  a  mode  by  which  a  judgment  may  be 
reversed  and  a  cause  reheard  on  the  discovery  of  fresh 
evidence,  and  to  the  regular  mode  so  provided  recourse 
ought  to  be  had,  as,  in  fact,  has  been  unsuccessfully 


done  by  the  defendant  in  the  present  case.  It  was 
further  said  that  the  courts  of  this  country  will  not 
accept  as  conclusive  the  decision  of  a  foreign  court  as  to 
the  validity  of  a  marriage,  and  in  support  of  this  proposi- 
tion the  case  of  Sinclair  v.  Sinclair  was  relied  on. 
Whether  this  proposition  is  or  is  not  well  founded  it 
does  not  appear  to  me  to  apply,  for  this  court  is  not 
called  on  to  give  effect  to  a  decision  of  a  foreign  court 
as  to  the  validity  of  a  marriage,  but  as  to  the  right  of 
succession  to  the  estate  of  a  testator. 

Lastly,  it  is  said  that  the  judgment  of  the  Zarioh 
Court  of  the  5th  of  Febraary,  1884,  if  not  contrary  to 
natural  justice,  shows  at  all  events  on  the  face  of  it  aa 
admission  of  incompetence  to  decide  the  question  at 
iMue,  inasmuch  as  it  is  there  laid  down  that  Swiss  law 
contains  no  provisions  applicable  to  the  case,  and  oonse'* 
quently  the  court  had  recourse  to  French  law.  I  under- 
stand this  simply  to  mean  that,  failing  to  find  any 
express  provisions  iu  the  tiwiss  law,  the  court,  iu  arnvin^ 
at  its  decisions,  was  guided  by  the  French  law,  which 
they  say  is,  on  this  subject,  the  mother  of  modem  law. 
In  like  manner  our  own  courts,  in  the  alwenee  of  expiera 
decision,  are  sometimes  guided  by  Boman  law,  in  aooord- 
ance  with  what  is  laid  down  by  Parke,  B.,  in  the  case  of 
Aeton  V.  BlundeU,  12  M.  &  W.  324,  at  p.  853.  But, 
however  this  may  be,  it  does  not  lie  with  the  defendant 
now  to  raise  this  objection,  for  it  is  stated  that,  what- 
ever their  motives  may  bCf  both  parties  expressly  con- 
sented to  its  application.  I  am  of  opinion,  therefoce» 
that  effect  ought  not  to  be  given  to  the  defendant's  ob- 
jection to  the  decisions  of  the  Swiss  tribunals,  and  that 
they  are  binding  on  this  court  and  ought  to  be  recog- 
nized and  have  effect  given  to  them  in  the  distribution 
of  the  testator's  estate.  There  will  be  a  declaration  to 
the  effect  adopted  by  Sir  Cresswell  Cresswell  in  the  case 
of  Doglioni  v.  Crispin,  that  the  judgment  of  the  Zurioh 
District  Court  of  the  5th  of  February,  1884,  affirmed  by 
the  Zurich  Court  of  Appeal,  is,  and  ought  to  be  deemad 
and  taken  as,  of  l9gal  force  and  effect  in  this  action,  and 
that  regard  ought  to  be  had  thereto  in  the  distribatlon 
or  the  administration  of  the  estate,  or  of  so  much  aa  is 
in  the  jurisdiction  of  the  court. 

Solicitors,  Heaht  <k  Son;  F,  Bolt;  Lambert,  Petchg  A 
Shdkevptar.\ 


Chan.  DiV.  \  r^  x    on      vt         r   t 

North,  J.  /  Oct.  29;  Nov.  5,  7. 

•    Hakcoce  v.  Hahcock.  {a.) 

Married  woman — Separate  estate — Property  aoquired 
since  the  1st  of  January,  ISSd-Sffect  of  covenant  in 
prior  setUemtnt  to  setUe  after  ^acquired  property^ 
Covenant  by  husband  only^Married  Women^s  Prop- 
irty  Ad,  1882,  ss,  5,  19. 

A  marriage  seUlement  made  in  1870  contained  a 
covenant  by  the  husband  for  the  setUement  of  anyfutmre 
acquired  property  of  the  wife  exceeding  a  specified 
amount  (except  jewellery,  rings,  and  other  artidea  of 
tJiat  nature).  The  wife,  after  the  commencement  of  the 
Married  Women's  Property  Act,  1882,  became  absoluiely 
entitled  under  a  wUl  made  in  1883  to  a  share  of  <4s 
residuary  estate,  which  exceeded  the  specified  amountp 
without  any  limitation  as  to  separate  use. 

Held,  that  sections  5  and  19  of  the  Act,  taken  togeiher^ 
prevented  the  wife  from  saying  that  ths  separate  use 
given  to  her  by  ike  Act  excluded  the  operation  of  the 
seUlement,  and  that,  therefore,  the  wife's  share  waa 
bound  by  the  covenant  to  settle  futun-acquired  property. 

Petition. 

(a.)  Reported  by  G.  E.  Jbffbbt,  Esq.,  Barrister-at-Law. 
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High  Goust. 


Hakoook  v.  Hancock. 


High  Court. 


Hie  Mttlement  dated  the  19th  of  October,  1870,  and 

exMstcd  prior  to  the  marriage  of  Marj  Rebecoa  Hancock 

and  Geoige  William  Brown  contained  a  ooTenant  by  the 

hikDded  bnsbaDd  with  the  tnutoes,  that,  'Mn  case  at 

aj  time  during  the  intended  cofertore  any  real  or  per- 

Msoal  estate  (exceeding  in  amonnt  or  value  £20  at  one 

lime  and  from  one  source,  and  not  consisting  of  jewelf, 

logi,  or  other  art  idea  of  that  nature)  shcSl  be  given, 

deriBcd,  or  bequeathed  to,  ox  descend  or  dcTolve  upon  or 

TCftt  in  the  laid  Mary  Bebecca  Hancock  or  any  person  or 

potona  in  trait  for  ber  or  in  the  said  G-.  W.  Brown  iu 

her  Tight,  then  and  in  any  and  every  such  case  the  said 

G.  W.  Brown  shall  make,  do,  and  execute,  or  Join  or 

ooncor  vith  the  aald  Mary  Bebecca  in  making,  doing, 

and  ezecBti&g  all  sneh  acts,  deeds,  matters,  and  things 

as  shall  be  Beeessarj  or  proper  for  Testing  such  real  or 

penooal  (»tite  in  the  trustees  or  trustee,  for  the  time 

beiBg^  of  these  presents,  upon  and  for  such  trusts,  i&- 

tenftf,  sod  pnrpoaea  as  (having  regard  to  the  nature  and 

^isli^  of  the  property)   will  correspond,  or  best  or 

nesRit  correspond,  with  the  trusts,  intents,  and  purposes 

hereiobeiore  dedaxed  concerning  the  property  hereby 

KtfJed,  or  such  of  the  taid  trusts,  intents,  and  purposes 

18  may  be  then  subatsting,  undetermined,  or  capable  of 

tskiog  effect."      The    settlement    contained    no    such 

covenant  on  the  part  of  the  intended  wife,  nor  any  agree* 

Bkcnt  or  declaration  to  that  effect. 

The  property  comprised  in  the  settlement  belonged  to 
the  wite,  and  waa  limited  in  the  usual  way,  life  interests 
bdng  ^ven  to  the  husband  and  wife  with  remainder  to 
the  children  of  the  marriage. 

By  her  will  dated  the    6th  of  March,    1883,  Mrs. 

Biown's  motiier  gave  all  her  retiduary   estate  to  be 

egoally  (Ji'rided  between  her  children  and  the  issue  of  any 

deewsed  chi2d,  bat  the  will  did  not  contain  any  declara- 

licB  that  theahares  of  the  daughters  were  given  for  their 


The  teeta^ix  died  on  the  22nd  of  September,  1883. 
An  action  waa  commenced  for  the  administration  of 
hcT  estafe,  and  in  it  the  sum  of  £1,500  New  Three 
1^  Gentw  Annuities  waa  carried  over  to  the  separate 
«oouit  of  Mre.  Brown,  and  her  aseignees  (if  any)  and 
ber  tDenmbrtnceza  (if  any). 

This  petition  was  presented  by  Mrs.  Brown  asking  for  a 
dedsiation  that  her  share  under  her  mothet^s  will  was  not 
bofifid  by  the  aettlement,  but  that  it  belonged  to  her  for 
bet  Mpitate  use  abaolntely,  and  that,  subject  to  the  pay- 
ment o2  eosts,  the  sum  of  £1,500  New  Three  per  Gent. 
isfioitieB  might  be  transferred  to  the  petitioner. 

ifvi/^os,  for    the  petitioner.'— The  fund  iu   court 
oogbt  to  be  paid  to  the  petitioner   on   her  separate 
receipt.    There  is  not  in  the  settlement  any  covenant  or 
coatiact  by  the  wife  to  settle  her  after-acquired  prop- 
erty.   The  corenant  is  by  the  husband  alone,  and  such 
a  csveoaat  does  not  bind  the  wife's  after-acquired  prop- 
erty^ Bamiden    t.  SmitK   2   W.  R.  435,  2  Dr.  298 ; 
Dngf  V.  TredfPtU,   29  W.  B.  793,    18   Gb.  D.   354. 
Tboe  is  no  recital  of  any  intention  to  settle   after- 
icqured  property.     Apart  from  seclion  19  the  pelitioner 
Visid  clearly  be  entitled  to  this  property  for  her  separate 
^«-   That  aecf  ion  has  been  considered  in  In  re  Queade*9 
Tnafc,  as  W.  R.  816  ;  In  re  Stonor*8  Trusts,  32  W.  R. 
413,U  Ch.  D.  195  ;  and  In  re  Whitaker.  Chriaiian  v. 
J^iifabf,  35  W.  B.  217,  34  Ch.  D.  227.     In  the  last 
f«o  cMet  tbere  was  a  covenant  by  the  wife.     In  re 
Qmtad^t  Trusia  is  an  express  decision  in  the  petitioner's 
/aviov. 

Simpumt  f^or  the  lespondcnts. — If  the  petitioner  is 
eatltlfd  to  thifl  fund  it  would  be  impossible  to  eay  tbe 
Kettkment  is  not  interfered  with  by  the  Act.  In  re 
Stomr'a  Trvata  and  In  re  Whitaker,  Christian  v. 
VhitaJcer^  are  in  my  favour.  [Nobth,  J. — In  those 
cases  the  wife  waa  bound.]  Ecre  by  executing  the 
cctthmcnt  ehe  acsented  to  her  LuEband*s  coveoant,  and 


she  is,  therefore,  bound  just  as  much  as  if  she  had 
expreasly  covenanted.  Dawea  v.  Tredwell  and  Ramaden 
V.  Smith  are  both  cases  of  construction — viz.,  what 
property  was  bound  by  the  covenant. 

He  also  referred  to  Lee  v.  Lee,  25  W.  B.  226,  4  Oh.  D. 
175. 

Mulligan  replied. 

North ^  J. — In  this  case  a  settlement  was  made  on  the 
19th  of  October,  1870,  on  the  occasion  of  the  marriage 
of  the  petitioner  with  her  present  husband.  The  set- 
tlement contained  a  covenant  by  the  husband  to  settle 
all  the  after-acquired  real  and  personal  property  of  the 
wife.  In  substance  the  covenant  was  the  same  as  the 
similar  covenants  in  Bamsden  t.  Smith  and  Dawea  v« 
Tredwelh  In  my  opinion  the  covenant  is  by  the  bus. 
band  alone,  and  not  by  the  wife.  In  1883  Mrs.  Brown's 
mother  made  her  will  giving  her  property  equally  be- 
tween her  children.  The  mother  died  in  September, 
1883,  and  iu  an  action  to  administer  her  estate  a  sum  of 
£1,500  stock  has  been  transferred  to  the  separate  account 
of  Mrs.  Brown.  Both  the  execution  of  the  will  and  the 
death  of  the  testatrix  took  place  after  the  passing  of  the 
Married  Women's  Property  Act,  1882,  and  the  question  is 
whether,  under  section  5  of  the  Act,  Mrs.  Brown  is  en- 
titled to  this  sum  absolutely  for  her  separate  use  not- 
withstanding her  husband'er  covenant.  There  are  three 
decisions  which  it  is  important  to  consider.  The  first  is 
In  re  8tonor*a  TruaU*  In  that  case  the  settlement  waa 
executed  in  1862,  and  it  contained  a  joint  agreement  by 
the  husband  and  wife  for  the  settlement  of  after- 
acquired  property  of  the  wife,  except  property  to  which 
she  should  be  entitled  for  her  separate  use.  After  the 
Act  she  became  entitled  to  some  property  which  was  not 
settled  to  her  separate  use,  and  Pearson,  J.,  held  that 
section  19  of  the  Act  prevented  the  application  of  sec- 
tion 5,  and  that  consequently  the  property  waa  bound  by 
the  settlement. 

The  next  case  is  In  re  Queade*a  Truata,  In  that  case 
the  settlement,  which  was  a  post-nuptial  one,  was  made 
in  1847,  and  it  contained  an  agreement  by  the  husband  and 
wife  that  the  after-acquired  property  of  the  wife  should 
be  settled.  In  1883  the  wife  became  entitled  to  some 
property,  and  the  question  arose  whether  this  property 
was  bound  by  the  agreement.  The  agreement  was  ex- 
pressed in  terms  which  were  binding  on  both  the  hus- 
band and  the  wife,  but  the  wife  was  not,  in  fact,  bound 
by  it,  because  at  the  time  when  the  settlement  was 
made  she  waa  a  married  woman  and,  moreoyer,  an 
infant.  It  was  just  as  if  the  wife  had  not  been  bound 
at  all,  and  the  case  is  distinguishable  from  In  re  Stonor^a 
Trusts.  Ghitty,  J.,  held  that  the  property  w^  not 
bound  by  the  agreement,  and  that  the  wife  waa  entitled 
to  it ;  that  caae  is  very  like  the  present. 

Then  there  is  the  later  caae  of  In  re  Whitaher,Ohriatian 
V.  Whitaker,  and  it  seems  to  me  that  that  case  haa  settled 
tbe  law,  and  that  I  am  bound  to  follow  it.  In  that  case  the 
eettlement  was  executed  in  1873,  and  by  it  the  husband 
and  the  wife  (before  the  marriage)  had  jointly  oovenanted 
to  settle  the  after-acquired  property  of  the  wife,  except 
that  to  which  she  should  be  entitled  for  her  separate  use. 
Under  the  will  of  her  father  the  wife,  in  1884,  became 
entitled  to  £10,000  which  was  not  given  to  her  for  her 
separate  use,  and  the  court  held  that  section  5  of  the 
Act  was  modified  by  section  19,  and  that,  reading  the 
two  sectiors  together,  the  property  did  not  belong  to  the 
wife  for  her  separate  use  so  as  to  be  excepted  from  the 
settlement.  No  doubt  in  that  case  the  covenant  was  a 
joint  one  and  not  a  covenant  by  the  husband  alone. 
But,  having  regard  to  the  reasons  given  by  the  Lords 
Justices,  I  do  not  think  that  that  circumstance  makes 
tbe  difference  which  Ghitty,  J.,  in  In  re  Queade*a  Truata, 
thought  that  it  did,  and  I  must,  therefore,  come  to  a 
different  decieion  from  the  one  arrived  at  in  that  case. 

The  result  of  the  judgment  of  the  Lords  Justices  ia 
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High  Court. 


Bendblow  V,  Guardians  op  Wortlby  Union. 


High  Oou&t. 


In  re  Whitdker  is  that  sectioua  5  aad  19  of  the  Act 
are  to  be  read  together  so  as  to  prevent  anything  from 
being  taken  awaj  from  the  husband  and  children 
which  they  would  ha?e  had  under  the  settlement  if 
the  Act  had  not  taken  it  away.  The  effect  of  a 
coTonant  by  the  husband  alone  was  clearly  stated  by 
Sir  George  Jessel  in  Dawei  t.  Tredtoeill  thus:— *' The 
covenant,  to  my  nund,  is  plain,  and  I  consider  it  dear 
beyond  doubt  that  the  husband  has  only  agreed  to  do 
what  he  has  power  to  do.  Now  he  can  do  two  things. 
If  the  property  Tests  in  him  at  law»  which  is  the  case 
with  a  great  deal  of  personal  property,  or  if  he  has  the 
power  of  disposition  by  law,  as  in  the  case  of  leaseholds, 
he  is  to  assign  it.  If  it  is  real  estate  it  ▼csts  in  the  wife, 
not  in  him,  but  he  has  an  interest  in  it  and  has  a  power 
of  concurring  with  her  in  conveying,  and  he  is  bound  to 
convey  his  interest  and  to  Join  with  her  in  conveying  the 
whole  property,  if  she  is  willing  to  do  so,  but  the  coven- 
ant does  not  idfect  property  as  to  which  ho  has  no  con- 
trol whatever."  Putting  it  in  another  way,  a  covenant 
by  the  husband  affects  the  property  of  the  wife  so  far  as 
it  is  under  his  control,  and  he  is  also  bound  to  concur 
with  her  in  settling  any  other  property,  if  she  is  willing 
to  do  BO.  In  the  present  case,  if  the  property  is  bound 
at  all,  it  is  bound  by  the  covenant  of  the  husband,  and 
sections  5  and  19  of  the  Act  taken  together  prevent  the 
wife  from  saying  that  the  separate  use  given  to  her  by 
section  5  excludes  the  operation  of  the  settlement. 

The  fund  in  court  is  bound  by  the  settlement.  If, 
however,  any  part  of  the  fund  has  arisen  from  real  estate 
of  the  mother,  Mrs.  Brown  may  not,  as  to  thiA  par^ 
be  bound  by  the  settlement,  but,  so  far  as  the  fund 
represents  personal  estate  of  the  mother,  Mrs.  Brown  is 
bound,  and  the  fund  must  therefore  be  transferred  to 
the  trustees  of  her  settlement. 

Solicitor,  William  Hor$ley. 


Chan.  Div.l  ^      a  k  ik 

Stirling,  J.  J  Nov.  4,  5,  15. 

BeNDELOW  v.   QtriEDIANS  Of    "WOBTLET  TJlTION.    (a.) 

Nuiiance'^InfeiiiouB  diteaW'^  Small-pox  hoepHal — 
Interlocutory  injunction. 

The  dffendanii  fitted  up  a  cottage  as  a  BmalUpox  hoe* 
pital.  The  grounde  in  which  the  cottage  itood  were 
bounded  by  a  public  road  on  one  iide,  openfielde  on  two 
other  aides,  and  the  plaintiff e*  property  on  the  fourth 
$ide.  The  evidence  being  conflicting,  a  medical  referee 
wa§  appointed,  who  reported  that  there  wa$  appreciable 
danger  to  pereone  dwelling  in  the  plaintiffs*  houses, 

Eeld,  that  an  injunction  should  be  granted. 

This  was  a  motion  for  an  interim  injunction  to  restrain 
the  defendants,  the  Guardians  of  the  Uoion  of  Wortley, 
in  the  parish  of  Eoolesfleld,  near  Sheffield,  acting  as 
the  rural  sanitary  authoritr  for  Wortley,  their  servants 
and  agents,  from  using  or  permitting  to  be  used  the 
cottage  occupied  by  them  as  a  small-poz  hospital  at 
Upper  Hirst,  in  the  hamlet  of  Birley  Carr,  in  Ecdea- 
fldd,  or  any  other  premises  at  Upper  Hirst  aforesaid  so 
as  to  occasion  a  nuisance  to  the  plaintiffs. 

The  cottage  in  question,  which  had  been  recently 
fitted  up  by  the  defendants  as  a  small-pox  hospital,  stood 
in  grounds  bounded  on  one  side  by  a  public  road,  on 
two  other  sides  by  open  fidds,  and  on  the  fourth  side  by 
property  of  which  the  plaintiff  Benddow  was  the  free- 
holder. It  was  separated  from  this  property  by  a  wall 
13ft.  high.  The  property  consisted  of  twenty-one  acres 
of  land  with  farm  buildings  and  three  dwelling-houses 

(a.)  Reported  by  L.  S.  Bbistowb,  Esq.,  Barri«ter-at-Law. 


standing  upon  it.  The  other  plaintiffs  were  the  tenant^ 
of  these  three  houses,  which  were  situate  at  distanoe* 
varying  between  130ft.  and  160ft.  from  the  hospital. 

There  was  considerable  conflict  of  evidence  as  to 
whether  the  hospital  was  dangerous  to  the  persons  re- 
siding in  the  plaintiffs'  houses. 

When  the  motion  was  first  brought  on  it  was  8Qg« 
g^sted  by  the  court  that  a  medical  gentleman  should  be 
appointed  to  inspect  the  place  and  report  whether  there 
was  danger  to  the  plaintiffs  by  reason  of  the  sitoatloii 
or  management  of  the  hospital  or  otherwise.  The 
matter  consequently  stood  over  until  thia  report  waa 
obtained. 

A  medical  referee  was  accordingly  appointed,  who 
reported  as  follows  :— 

**  As  a  result  of  my  inspection,  I  am  satisfied  that  the 
small-pox  hospital,  by  reason  of  its  proximity  to  the 
above-mentioned  houses  belonging  to  or  occupied  by 
the  plaintiffs,  is  a  danger  to  persons  who  are  susoeptible 
to  small-pox  and  who  are  dwelling  in  these  houses,  and, 
further,  that  the  hospital,  by  reason  of  its  proximity  to 
the  Hirst  Common  Lane,  is  a  danger  to  persons  sua* 
ceptible  to  small-pox  and  who  frequent  that  lane. 

'*  I  am  of  opinion  that,  by  the  exercise  of  precaotiona 
which  I  believe  are  taken  in  the  management  of  the 
hospital,  it  is  possible  to  prevent  danger  of  infection 
arising  from  personal  communication,  but  the  danger 
which  exists  is  that  of  aerial  communication  of  infection 
from  the  aggregation  of  persons  suffering  from  smali-poK 
in  the  hospital. 

''  In  estimating  the  amount  of  danger,  it  is  proper  to 
state  that  this  danger  is  not  great,  that  the  danger  is 
one  of  posdbility  rather  than  of  probability  of  small- 
pox being  caused  by  the  hospitaL    .    .    . 

**  1  should  add  that  I  have  in  this  report  considered 
onlj  the  danger  to  the  plaintiils  from  infection  by  small- 
pox,  and  have  not  had  any  regard  to  any  effects  upon 
health  caused  to  the  plaintiffs  by  mental  anxiety  resolt- 
ing  from  the  use  of  the  Hirst  as  a  small-pox  hospitaL** 

Hastings^  Q.O,,  and  BtakesUy^  for  the  plaintiffs,  dted 
Mdropciitan  Asylum  District  v.  Hill,  39  W.  B.  617, 6 
App.  Gas.  193  ;  Fleet  v.  M^opolitan  Asylums  Board,  2 
Times  U  B.  361. 

Pearson,  Q.  C,  and  Warrington,  for  the  defendanta, 
said  that  the  question  in  all  these  cases  was  what  was 
the  amount  of  danger  necessary  to  cause  a  nuisanoo. 
The  above-dted  cases  showed  that  an  injunction  woold 
not  be  granted  unless  the  plaintiffs  made  out  that  tfaeie 
was  red  and  substantid  danger.     In  the  present  ease 
the   only  risk  was    from    aerid    communication,  and 
the  judgment  of  Bowen»  L.J.,  in  Fleet  ▼.  Mdropoliian 
Asylums^  Board  showed  how  little  importance  codd  be 
attached  to  that. 

Hastings,  Q.G.,  replied.  ^ 

The  following  cases  were  also  dted:  Fletcher  ▼• 
Bealey,  33  W.  H.  745,  28  Oh.  B.  688  ;  Attorney-General 
v.  Corporation  of  Kingston,  13  W.  R.  888;  Salvin  ▼. 
North  Brancepeth  Goal  Oo.,  22  W.  R.  904,  L.  R.  9  Cb. 
705 ;  Baines  v.  Baker,  I  Amb.  158  :  B.  v.  BurneU,  4  M.  & 
8.  272  ;  Earl  of  Bipon  v.  Hobart,  3  My.  ft  K.  169 ;  and 
Matthews    v.  Corporation  of  Sheffield,  31   SoLicrroas* 

JOUBNAL,  773. 

Stiblino,  J.— This  case  is  one  which  is  very  near  the 
line.  The  first  question  is,  what  is  the  law  applicable, 
and  that,  after  the  discussion  which  it  has  undergone  in 
recent  cases,  is  tolerably  clear.  The  burden  of  proof  la 
upon  the  plaintiffs.  They  must  make  out,  not  onlj  that 
patients  suffering  from  infectious  disease  are  gathered 
together  in  this  hospitd,  but  also  that  there  has  been 
some  injury  to  their  rights  as  owners  of  the  property  on 
which  they  live.  Then  comes  the  question.  What  is  the 
amount  of   injury  required  in   order  to  conititate  a 
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HwaOousT. 


WiLKiNaogr  «•  Jaoobr. 


Hl«K  OOURT. 


I  ?  The  expre»ion  naod  in  Fleet  y.  Meiropoli' 
fan  Aejfimsne  Board  is  that  there  most  be  provable 
njory  to  the  plamtiib'  property.  Upon  the  evidenoe 
at  fint  adduced  ia  thia  oaae  I  felt  oonsiderable  doubt, 
aad  1  snggeated  that  a  medioal  man  shoold  be  sent  down 
to  report.  [His  lordabip  read  the  reporc  as  above  set  out, 
aadoontiDaed : — ]  Wliat  meaning  am  I  to  attach  to  that 
icpori  ?  I  think  it  shows  that  there  is  a  real  appred- 
sUe  danger  to  persons  susceptible  to  smalUpox,  though 
not  very  great.  On  the  other  hand,  the  nature  of  the 
dMoaae  is  sneh  that  if  onoe  a  person  suiters  from  it  the 
iniury  is  irrepaiable  in  the  sense  in  whieh  that  word  is 
uaed  in  cites  of  injanction.  The  plaintifEs  have,  in  my 
opinioii,  madeost  a  case  of  real  and  appreoiable  injury, 
thoogfa  not  a  great  one,  and  are  entitled  to  an  injunc- 
tion. The  tajnnotion  will  be  suspended  until  the  19th 
of  Dsesmber»  in  order  to  obviate  the  necessity  of 
■enoffiqg  existing  patienti,  and  the  defendants  must 
undertsks  to  introduce  no  fresh  patienti,  and  to  adopt 
evwy  pieeantion  to  prevent  communioation  between 
!  in  the  hocpttal  and  persons  outoide. 


SUiettora,  OarUaU^  Unna^  &  Eider;  Torr  &  Oo.,  for 
DroMfidd  ^  Sons,  Penistone. 


Q^  B.  Dlv.  (WiUa  and  Grantham,  JJ.)  Dao.  8. 

WiLKoraoir  v,  Jaogeb.  (a.) 

FrUmdlSf  •onirfy    (M  FeUowe\  Society-^  Bight  of  lodge 

to  §ee!ede/rom  dietriet — Acknowledgment  of  registry — 

BMenee  of  eeeneion — Friendly  Soeietiee  Act,  1875 

(38 1«  39  Vid.  e.  60),  ee.  11  [tub-eection  10),  22  {eub- 

MttM(d)aii^(e)),  30. 

Bjf  the  rulM  of  the  Odd  Fellows*  Society ,  any  hraneh 

of  the  eaeUbg  denring  to  eecede  §?iaU  call  a  epedal  general 

medhug  and  go  through  certain  format    In  a  dispute 

'ytmten  the  parent  lodge  and  the  meinbere  seceding  from 

tt  01  ta  whMer  the  firoper  forms  had  been  carried  out  or 

met,  the  parent  lodge  ooniended  before  the  county  court 

jmige  ihAy  so  long  as  the  regietration  of  the  lodge  stood, 

U  was  «oC  oompeient  for  <As  seceding  members  to  dtny 

ttol  tikey  «oere  a  hraneh  of  it.     On  the  Registrar  of 

FriMnikg  BedeUes  declining  to  cancel  the  registration,  on 

the  gremui  thai  he  could  not  deal  with  the  matter  untU 

the  disptde  had  been  settled  by  the  county  court,  the  county 

eemrtptdft,  conceiving  that  he  was  concluded  by  section 

11,  euh-ssetion  10,  of  the  Friendly  Noddies  Ad,  1875, 

refiteed  to  receive  evidence  of  secession,  and  gave  judgment 

etgmnat  the  defendants, 

Bdd,  on  appeal,  that  it  was  the  duty  of  the  county 
comrt  fudge  to  receive  evidence  of  seeession, 

EM,  also,  that  the  appeal  was  properly  made  by 
nsfim  o/flioMbn,  and  nU  by  special  case. 

This  was  a  motion  by  way  of  appeal  by  the  defend- 
snta  from  the  Judgment  of  the  county  court  Judge  of 
Baidenfleld,  who  had  given  Judgment  for  the  plaintiffs 
tetIS  16s.  9d.,  with  costs,  under  the  following  cir- 


'Ske  Kational  Independent  Order  of  Odd  Fellows' 
Sodrti  iit  friendly  society  registered  under  the  Friendly 
Sod03m  Act,  1875.  It  consists  of  branches  called  dis- 
fafate  sad  the  districts  consist  of  lodges.    The  districts 

■■d  iodga  as  well  as  the  order  are  registered  as  friendly 

mmkUee. 
The  Hnddersfield  District  (the  officers  of  which  were 

the  plaiBttfTs  in  this  action)  is  made  up  of  fourteen  lodges. 

The  defeadants  were  the  officers  of  one  of  these,  which 

was  established  in  the  year  1862,  but  was  not  registered 

uatil  the  25tii  of  December,  1880. 
The  rdations  inter  se  of  the  order,    districts,  and 

(^)  Bcported  by  Sir  Skbuton  Bakbb,  Barrister-at-Law* 


lodges  are  governed  and  reguliited  by  three  seti  of  rules, 
known  and  distinguished  as  "General,"  **  Distciot,"  and 
'*  Lodge  Rules." 

The  object  of  this  friendly  sooiety  is  to  provide  a  cer- 
tain weekly  allowance  to  members  during  sickness  and  a 
certain  sum  for  funeral  expenses  wheu  a  member,  his 
wife,  or  his  widow  dies.  All  subscriptions  are  paid  by 
members  into  their  own  lodges^  and  out  of  the  funds  so 
raised  each  lodge  pays  all  such  money  for  its  own  mem- 
bers. The  funeral  fund  is  created  by  means  of  a  quar- 
terly levy  made  by  the  district  upon  the  lodges  at  the 
rate  nf  la.  8d.  per  memberi  and  out  of  this  fund  the 
district  pays  all  funeral  moneys  that  are  required  by  any 
of  the  lodges. 

The  plaintiffs  (tbe  district)  made  a  levy  on  the  defend- 
ants (the  lodge)  of  £25  16s.  9d.  for  the  quarter 
ending  in  April,  1887.  The  defendants  refused  to  pay 
this  levy,  and  the  plaintiff*  then  brought  an  action  in 
the  Huddersfleld  County  Court  tcrecover  the  amount 

But  in  July,  1886,  the  defendants  desired  to  secede 
from  the  district  and  to  form  an  independent  society. 
The  procedure  for  secession  is  prescribed  by  the  3rd 
General  Bnle  and  the  5ith  District  Bule  in  almost  iden- 
tical terms. 

The  3rd  General  Rule  is  as  follows :— *'  3.  Any  branch 
of  this  sooiety  being  desirous  oC  seceding  shall  first  call 
a  special  general  meeting.  Every  member  shall  have 
seven  days*  notice  thereof,  and  the  summons  calling  the 
meeting  shall  require  the  member  to  ftU  up  a  form  which 
shall  be  supplied  him,  btnting  whether  he  assents  to  or 
dissente  from  the  proposed  secession;  when  it  three-fourths 
of  the  members  of  the  branch  are  in  favour  thereof,  the 
whole  oi  the  papers,  with  a  statement  of  the  aooonats 
and  the  names,  ages,  addresses,  and  the  nature  of  the 
disease  of  the  sick  members,  shall  be  sent  to  the  central 
o£Qoe.  The  executive  committee  shall  ascertain  the 
liabilities  of  such  members,  and  after  deducting  the 
necessary  amount  to  meet  the  same  the  remainder  of  the 
funds  shall  be  divided  equitably  among  the  members* 
The  seceding  lodge  shall  be  required  to  pay  to  the  dis- 
trict the  amount  of  liability  for  each  sick  member  and 
the  share  of  each  of  any  others  who  desire  to  remain 
members  of  the  order." 

The  defendants  took  steps  to  secede  under  this  rule, 
and  informed  the  district  officers  of  their  proceedings ; 
but  on  the  11th  of  December*  1886,  the  district  secre- 
tary intimated  that  the 'plaintiffs  conslderel  that  the 
secession  proceedings  were  irregular  and  invalid,  and 
that  they  must  decline  to  allow  the  secession. 

The  plaintiffs  objected  td  certain  votes,  but  it  was 
alleged  by  the  defendants  that  there  were  more  than  the 
necessary  majority  in  favour  of  the  secession.  The 
matter  then  passed  into  the  hands  of  the  solicitors  of  the 
parties,  and  ultimately,  on  the  24th  of  June,  1887,  pro- 
ceedings were  instituted  in  the  county  court  to  recover 
the  above  amount. 

The  plain  tiffs  sought  (1)  to  enforce  payment 
of  the  above  amount  of  £25  168.  9d.,  the  amount 
of  levy  for  funeral  money  in  the  quarter  ending  April, 
1887 ;  (2)  to  enforce  the  rules  of  the  sooiety ;  (3)  to 
settle  the  dispute  between  the  parties;  (4)  to  enforce 
payment  of  fines ;  and  (5)  to  have  it  declared  that  the 
defendant  lodge  was  still  connected  with  and  part  of  the 
plaintiffs*  district 

At  the  hearing  on  the  8th  of  July,  1837,  the  plain- 
tiffs put  in  the  certificate  of  the  Begistrar  of  Friendly 
Societies  that  the  defendant  lodge  had  been  registered  as 
a  branch  oi  the  Huddersfield  District  of  the  order,  and  it 
was  not  disputed  that  the  regietration  had  not  been 
cancelled  or  suspended.  The  plaintiffs  cited  section 
11,  sub-section  10,  of  the  Friendly  Societies  Act,  1875  : 
"  The  acknowledgment  of  registry  shall  be  con- 
clusive evidence  that  the  society  therein  mentioned  is 
duly  registered  unless  it  be  proved  that  the  registry  of 
the  society  has  been  suspended  or  cancelled."      The 
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plaintifb  oontended  that  bo  long  as  the  regiatration 
stood  it  was  not  competent  to  the  defendants  to  deny 
they  were  a  branch  of  the  district,  and  that  they  were 
liable  to  pay  the  amount  soed  for  in  the  action. 

The  defendants  urged  that  this  section  was  not  ooo- 
clusiTe  of  the  case,  and  that  the  real  question  was 
whether  the  proceeding  for  secession  had  been  regnlarly 
and  properly  taken,  and  that  if  they  had  the  defendants 
had  seceded  and  were  no  longer  liable  to  contribute  to 
the  district  funds ;  that  a  dispute  having  arisen  between 
the  patties,  the  plaintifb  had  expressly  iuToked  the  aid 
of  the  county  court  to  decide  this  dispute,  and  they 
urged  the  judge  to  hear  the  merits  and  finally  decide 
the  case. 

The  county  court  Judge  considered  that  he  was  con. 
eluded  by  the  words  of  the  above  sub-seotion  ;  he  sug« 
gested  that  an  application  should  be  made  to  the 
Begistrar  of  Friendly  Societies  to  cancel  the  registoation, 
and  adjourned  the  case  to  enable  this  to  be  done. 

The  defendants  accordingly  made  a  formal  application  to 
the  registrar  setting  forth  all  the  circumstances  and 
desiring  that  the  registration  should  be  cancelled  and 
the  defendant  lodge  registered  as  a  sepnate  and  in*, 
dependent  society.  The  registrar  gave  notice  of  the  ap- 
plication to  the  secretary  of  the  plalutiib'  society,  who 
said,  in  reply,  that  the  plaintifb  opposed  the  application 
on  the  ground  that  the  defendants  had  not  complied 
with  the  proTisions  for  secession  contained  in  the  rules. 
The  registrar  thereupon  declined  to  accede  to  the  appli. 
cation,  and  intimated  he  could  not  deal  with  the  matter 
until  the  dispute  had  been  settled  by  the  proper 
tribunal,  and  this  tribunal,  he  added,  was  the  county 
court. 

The  county  court  Judge,  however,  adhered  to  his  view 
with  respect  to  section  11,  sub-section  10,  and  refused 
to  entertain  the  question  as  to  the  secession  or  to  receive 
evidence  with  respect  thereto,  and  ultimately  gave  judg- 
ment for  the  plaintifb  for  the  amount  claimed  with  costs, 
but  gave  leave  to  appeal,  and  execution  was  stayed. 

The  defendants  appealed. 

Wfiddy,  Q.O.  (J.  L.  Walion  with  him),  tot  the  respon- 
dents.~Thereis  a  preliminary  objection  to  the  appeal.  The 
appellants  have  misconceived  their  remedy.  No  appeal 
lies  from  the  decision  of  the  county  court  judge  in  this 
matter.  The  judge  did  not  sit  qua  county  court  judge, 
but  as  arbitrator.  The  right  course  for  the  appellants 
would  have  be  en  to  have  applied  to  the  judge  to  state  a 
case  :  otd.  59,  rr.  9  and  10  ;  Oounty  Court  Bulea,  1886, 
ord.  32  }  Bfg.  r.  Sir  Rupert  KeUle,  17  Q<  B.  D.  761. 

Wilis,  J.—Tbo  iThendly  Societies  Act,  1875  (38  &  39 
Vicf.  c.  60),  is  undoubtedly  involved,  and  it  is  desirable 
that  there  should  be  some  finality  of  agreement  as  to  the 
practice,  whether  an  appeal  lies  from  a  county  court  in 
matters  connected  with  this  Act  by  special  case,  or 
whether  the  appeal  should  be  by  notice  of  motion. 
Section  22  is  very  difficult  of  construction.  By  sub- 
section (d)  it  is  enacted  that  where  the  rules  of  a  friendly 
rooiety  contain  no  direction  as  to  disputes  the  person 
aggriered  may  apply  either  to  the  county  court  or  to  a 
court  of  summary  jutisdiction  to  hear  and  determine 
the  matter  in  dispute.  This  section  gives  a  person 
aggrieved  a  remedy  either  in  a  county  court  or  else  in  a 
coutt  of  justices  of  the  peace,  at  his  option.  But  this 
proceediDg  in  the  county  court  is  the  same  as  a  pro- 
ceeding in  an  ordinary  action — by  plaint — and  there  Is 
no  reason  why  proceedings  which,  had  they  bean  in  an 
ordinary  action,  would  have  been  the  lubject  of  appeal 
to  the  superior  courts  by  notice  rf  motion,  may  not  be 
similarly  appealed  against  when  they  result  from  the 
application  of  a  person  aggrieved  by  a  friendly  society 
on  such  an  application.  Sub-section  (d)  permits  a  plaint 
to  be  brought  in  the  county  court,  and  the  ordinary 
roles  of  procedure  apply.      I  think  that  is  the  same 


spirit  in  which  the  same  section  was  jead  by  Chitty,  J., 
in  In   re  Royal  Liver  Friendly  Soeidy,  35    Ch.   D. 
332,    35    W.    B.    Dig.    62.      Next  we  turn   to   sob- 
section   (e)   of    the    same    section,   that    sob-section 
enacts    that    the    county    court     judge     or     registrar 
may,  at  the  request  of  either  party,  state  a  case  for 
the   superior    courts,    and    otherwise,    which    are   not 
necessary  for  the  ordinary  procedure.    There  beiag  in 
the  other  parts  of  the  Act  no  limit  to  the  words  "  court," 
it  is  dear  that  it  was  not  intended  by  sub-seotion  (e)  to 
limit  the  jurisdiction  of  the  county  court  to  appeals  by 
special  case  only,  nor  to  prevent  appeals  by  notice  of 
motion  under  sub-section  (d),  nor  to  establish  a  separate 
class  of  jurisdiction  for  friendly  societies. 

The  Bules  of  the  Supreme  Ck>urt  regulating  appeals 
from  county  courts  at  present  suspend  the  resort  to 
special  cases  on  appeal  from  county  courts.  The  action 
of  the  plaintiffs  was  a  proper  action  in  the  oounty  court, 
and  the  present  appeal  is  properly  constituted. 

Gbahtram,  J.— I  concur  with  my  brother  Wills,  bat  I 
wish  to  guard  against  being  thought  to  say  that  spedal 
cases  may  not  stiUl  be  osed  on  appeal  from  county  oonrta 
under  special  drcumstanoes,  such  as  under  the  Agiieol- 
tural  Holdings  Act.  I  also  think  that  Ohitty ,  J.,  in  In  re 
Royal  Liver  Friendly  Society,  based  his  dedsion  on 
section  30  of  the  Act,  and  not  on  section  22.  VnUti 
these  reservations  I  concur  substantially  in  the  judg- 
ment of  my  brother  Wills. 

Tindal  Aikineon,  Q.C.,  and  WiUdnsony  for  the  appel- 
lants. 

Waddy,  Q,0.  {J.  L.  Walton  with  him),  for  the 
respondents,  dt^  Sehofidd  v.  Vauae.* 


April  6,  1886. 


*Oourt  of  Appeal.    Ck>tton,   \ 
Bo  wen,  and  Ffy,  L.Jir.     / 

SCHOTIBLD  V.  VAtiaS. 

This  was  an  appeal  by  the  defendants,  the  offloen  and 
trustees  of  the  Loyal  Caledonian  Lodge  of  the  Ifancheater 
Unity  Order  of  Odd  Fellows*  Friendly  Society,  from  en 
order  of  the  Vioe-Ghanedlor  of  the  Obancery  Orart  of  the 
County  Palatine  of  Lancaster,  granting  an  iojunolion 
against  the  defendants.  The  plaintiffs  were,  first,  the 
trustees  of  a  friendly  sodety  called  the  Independent 
Order  of  Odd  Fellows  and  Manchester  Unity  Fiiendljr 
Sodety  ;  secondly,  the  trnstees  of  a  subordinate  sodetyp 
called  the  Bolton  District  Branch  of  the  Independent 
Order  of  Odd  Fdlows ;  and,  thirdly,  ceitain  memben  of 
the  defendants'  eodety,  being  a  minority  of  the  mem- 
bers protesting  against  a  resolution  come  to  by  a  majo- 
rity of  the  members,  as  being  vlifd  vim.  The  three 
societies  were  independent,  separate  friendly  sodetlea,  Irat 
had  for  several  years  been  connected  together. 

Romer,  Q*C.t  ^aid  0.  L,  Clare,  for  the  appellant  a. 

Coeene^Eardy,  Q.C.,  and  H.  B.  Buckley,  for  the  re- 
spondents. 

CoTTOK,  L.  J.— In  this  case  there  nre  concerned  a  great 
number  of  individuals,  members  of  sodeties  which  play 
a  very  useful  part  in  England.     The  case  has  been 
argued  fully,  and  I  think  we  ought  not  to  delay  giviof^ 
our  judgment  npon  it.    The  action  is  one  with  refer- 
ence to  the  Order  of  Odd  Fellows,  and  the  defendants — 
I  take  their  position  first — are  the  members  of  a  lodge 
who  desire  to  secede  from  the  order,  and  to  withdmw 
themselves  entirely  from  that  union  which  existed  be- 
tween the  different  branches  of  the  whole  Order  cf  Odd 
Fdlows.    The  plaintiffs,  on  the  other  hand,   are  the 
unity,  the  centre  ;  they  represent  the  districts,  and  the^ 
represent  some  of  the  members  of  the  lodge  who  dissent 
from  the  course  taken  by  the  majority.    How  the  Od«ft 
Fellows'  Union  originally  arose  we  do  not  quite  know  ^ 
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Wills,  J.— I  tliiiik  that  whatererthe  ralea  of  the  sooie- 
tM  impoie  as  a  oonditioa  of  saoeaaioa  mast  be  oomplied 
vith,  and  I  think  that  on  a  very  cunorj  reading  of 
tbem  the  tenor  is  that  effectual  provision  mast  be  made 

tut  18  n^t  Tory  plain.    Bat,  at  any  rate,  when  the  de- 
fndutv  lodge  waa  formed  there  were  Odd  Fellows,  and 
then  were  aadoubtedlj  other  lodges  and  other  districts  ; 
aod,  as  f M  as  I  understand,  the  Odd  Fellows  thus  ad- 
mitted to  the  Older  may  originally  have  been  admitted. 
At  thi)  time  eferyone  who  jpined  the  lodge  was  ad  *- 
miUed  as  a  aeiiber  of  the  Union  of  Odd  Fellows,  and  at 
the  dllfeient  lodgea  formed  in  this  way  dispeasations 
wctd  granted  by  the  central  body,  and  then  soma  of  the 
penens  (slnsdy  members)  were  allowed  to  form  what 
is  eaBed  a  lodge,  with  power  to  initiate  into  the  order 
new  iDcflibsn^  and  then   those  would  become  members 
of  ths  lodge,  but  at  the  sime  time  they    would   be 
initiated  isto  and  become  members  of  the  order.    That 
is  BHBt  important  for  oonaideration,  beoaase  efery  m em- 
ber of  tins  lodge  is  not  a  member  of  the  lodge  by  itself, 
bol^  being  admitted  aa  a  member  of  the  o^er,  he  be- 
0NBSS  a  member  of  the  lodge — that  is  to  say,  a  certain 
parti(m  of  the  memben,of  the  union  to  whom  the  regu- 
iationa  of  the  union  had  giveo  a  juoMi* separate  action  and 
9iian-eepaiate  eiiatmioe.    That  is  to  say,  that  the  lodges 
bad  a  power  to  a  certain  extent  of  regulating  their 
aSa&n,  and  the  lodges  are  separated  one  from  another, 
and  have  power  to  a  certain  extent  to  regulate  their 
aSsiis.    All  the  loiges  formed   part  of  the  districts, 
and  aH  the  dktncts  foimed  divisions  of  the  union  ;  and 
what  I  nndentand  this  society  is,  is  this,  that  funds 
ara  provided    by   contributions    of  the    members    of 
the  diSermt  lodgea  for  certain  purposes ;  then  a  por- 
tion of  those   eoDtribntions  for  funeral  expenses  are 
Aaaded  awer  to  the  district.    The  district  provides,  in 
the  Snt  instance,  for  the  f  anerals,  and  then  there  are 
Gontiibutioiis    and    payments    to      each    lodge    when 
BficesBBfy  in  order  to  make  up  what  ought  to  have  been, 
having  Ngard  to  the  number  of  funerals  in  the  year, 
their  qoola.    There  are  now  no  original  members,  or  for 
Bunj  yean  there   have  been  none  of  the  centre,  the 
BBtf,  hai  if  ao J  lodge  fails,  any  members  of  that  lodge 
being  also    memben  of    the     order,    as    they   must 
nsesMHifly  be,  haTiog  duly  performed  their  duties,  fall 
isto  and  hseome  members  of  the  district.    When  dis- 
tricts iul  ia  like  manner  the  members  who  have  be- 
soneBiflBbeft  of  tlie  dicirickfall  into  and  become  mem- 
ben of  the  unity.     Therefore,  in  fact,  we  have  these 
^Senat  aocietiea    regarded  as  friendly  societies,  and 
pnvidiiig  for  their    members  in    this    position ;    that 
then  flie  funde  of  each  lodge  ;  if  those  fail  there  is  the 
■eeori^of  the  dietrict;  if  the  district  fails  there  is  the 
Mcarity  of  the  central  body,  the  unity. 

That  ia  a  moat  important  consideration,  because  it  is 

Mt  only  the  f ande  of  the  separate  lodge  on  which  the 

ambcn  have  to  depend,  but  there  is  a  guarantee,  as  it 

voe,  to  provide  for  the  event  of  those  funds  failing  by 

^diatriet,  and,  finally,  by  the  central  body.    Now,  in 

■ysfbdm,  haTing  regard  to  those  facts,  the  case  of  the 

tihse^liuit  minority  is  conclueive  here,  because  the  dis- 

""fltst  mmority  aay, ''I  joined  the  lodge  audi  have 

'^^OfSfing  mj  money  to  the  lodge  on  these  terms; 

'^Iheaathe  benefit  which  the  lodge  could  give  me; 

if  thela^cefaiia  I  have  the  additional  benefit  which  the 

AsArirt  em  giTe  me ;  if  the  district  fails  I  have  the 

iffodtt  vfcish  I  can  have  from  the  assistance  rendered 

by  the  unity — ^by  the  centre."     In  my  opinion  that 

vould  aatirely  have  aettled  the  question  ;   because,  what 

*re  we  considering  here  ?    Here  this  lodge,  for  reaeons 

sf  ifeB  own,  wiahea  to  secede  from  that  body — from  tbat 

» to  secede  from  the  district,  and  wishes  to 

entirely  from  the  unity.     In  my  opinion  any 

^^     who  hew  contributed  his  funds  to  a  benefit 

■Kiety  of  the  nature  of  which  this  lodge  was  when  he 


so  that  the  central  body  doei  not  lose  more  than  it  ought 
to  lose,  pursuant  to  these  roles,  by  the  departure  ot  the 
minor  body.  But  then  the  appellants  siy  that  all  this 
has  been  done.    The  county  court  Judge  has  refused  to 

joined  it  has  a  right  to  say :  *'  Do  not  turn  that  which  I 
Joined  into  something  entirely  diSereut ;  do  not  deprive 
mo  of  the  benefit  which  I  have  from  the  rules  of  the 
unity  and  from  the  iatarcourse  between  the  l^dge,  the 
district',  and  the  unity."     I  shouli  msntion,  before  I 
leave  this  part  of  the  case,  that  it  appears  not  only 
that  the  funds  are  contributed  by  the  lodges  t>  the  dis- 
trict, but  also  that  funds  are  contributed  by  the  diitriot 
to  the  unity.     Then  there  are  other  matters  here  which 
are  of  importance.    That,  to  my  mind,  as  I  have  already 
mentioned,  is  anffioient  to  decide  the  case,  and  to  my 
mind  it  is  the  strongest  raason  for  holding  that  the  de- 
cision of  the  Yioe-Chancellor  is  right,  and  I  ahould  be 
quite  content  to  decide  it  upon  that  point.     But  other 
points  have  been  argued,  and  I  believe  my  brothers  will 
deal  with  those  points.    I  in  no  way  differ  from  them. 
Therefore,  I  will  express  my  opinion  shortly  on  these 
points.    Everyone  when  he  became  a  member  of  this 
lodge,  as  I  said,  became  initiated  into  the  order,  and  he 
promised,  on  his  initiation,  to  obey  the  rulee  from  time 
to  time  made  by  the  central  body.    Now  what  happened 
here  ?    We  have  a  rule  proviiing  for  the  secession  and 
breaking  up  of  brancbos,  and,  whether  or  no  there  was  a 
right  before  that  to  secede,  in  my  opinion,  there  being  a 
power  to  make  rules  in  the  central  body,  that  waa  a  rule 
which  it  was  reasonable  and  proper  for  them  t)  make. 
Because,  what  does  it  do  ?    It  says  that  if  any  branch 
shall  secede — and  the  district  has  a  similar  rule  — it  shall 
only  do  so  after  proriding  for  its  liabilities  to  those  who 
have  joined  it  when  it  was  intended  to  be  one  of  the 
lodges  of  the  unity.    Whether  that  was  a  right  of  seces- 
sion or  not,  that  rule  was  passed  years  ago,  and,  as  far 
as  we  can  understand,  was  not  dissented  from  by  this 
lodge  or  by  other  lodges.    This  lodge  U  the  only  one  we 
can  now  consider.    Tbat  rule  being  passed  by  what  was 
called  the  Annual  Movable  Oommittee,  which  consisted 
of  memben  selected  from  the  different  districts  of  the 
Odd  Fellows,  in  my  opinion  we  must  consider  that  rule  as 
one  which  this  lodge  has  bound  itself  to  abide  by,  and, 
in  my  opinion,  it  was  a  rule  clearly  within  the  power  of 
the  Annual  Movable  Oommittee,.  whether  or  no,  ante- 
cedently to  that  rule,  there  had  or  had  not  been  a  power 
of  seceding  from  the  order.     Therefore,  in  my  opinion, 
as  each  member  when  he  entered  the  order— ^when  he 
was  initiated  into  the  order-^promised  to  abide  by  such 
orders  and  rules  as  might  from  time  to  time  be  made  by 
the  Annual  Movable  Oommittee,  this  is  one  which  this 
lodge  or  its  mombers  are  bound  to  obey,  and,  in  my 
opinion,  the  Yice-Ohaucellor  was  quite  right  in  holding 
that  they  were  not  entitled  to  treat  thia  as  a  separate 
body— that  is  to  say,  to  secede,  as  they  intended  to  do, 
from  the  union  without  following  the  provisions  pre- 
soribed  by  the  rule.    This  rule—"  F.,"  I  think— which 
applies  to  secession  and  breaking  up  of  branches,  is  a 
rule  of  the  existing  body  in  the  district  and  in  the  unity. 
Now  that  settles  the   case  to  my  mind.    It  is  hon- 
t^nded  that  what  they  were  going  to  do  was  to  register 
undor  the  new  Act,  and  that  if  thoy  so  registared  not  as 
a  branch  they  would  have  the  power  of  passing  a  rule  so 
as  to  bind  their  own  members  to  enable  them  to  act 
separately.     But  they  have  not  so  registered,  and  their 
own  ragistration  was  a  registration  nob  of  themselvei  as 
a  separate  sooiety,  but  of  the  ruloi  of  the  Oaledonian 
Lodge,  No.  418  of  the  Indepeud^snt  Order  of  Odd  Fellows, 
Manchester  Unity,  Friendly  Society.     That  is,    recog-* 
nized  as  a  lodge  of  that  unity,  recognizing  the  position 
which  in  fact  they  occupy,  not  a  position  of  independent 
action,  but  simply  a  conneotioi  of  certain  members  of 
the  unity — membera  initiated  into  the  order.      But  that, 
so  far  as  the  power  was  delegated  to  them,  was  a  powdr 
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entertain  this  question,  beoause  he  says  the  registrar  has 
not  cancelled  the  registraUon.  I  think  that  that  ie  a 
mistaken  idea,  and  that  the  judge  ii  the  proper  person  to 
entertain  it.    The  registrar  certainly  wonld  ref  ase  to  as- 

of  making  rules  to  regulate  their  own  proceedings,  but 
all  subservient  to  the  general  rules  of  the  district  and  the 
general  rules  of  the  order.  There  was  a  registration  of 
such  a  nature  as  that,  and  I  do  not  see  how»  if  an  j  role 
were  passed  to  give  themsdves  another  and  separate 
existence,  that  rule  could  be  one  which  could  be  sanc- 
tioned as  duly  passed  by  them,  when  iu  their  registration 
they  haye  registered  tbemseWes  as  a  branch  only  of  that 
general  unity,  as  a  branch  of  Odd  Fellows  subject  to  all 
the  ixdes  and  regulations  which  thej  aareed  to  submit  t9 
when  the  lodge  was  formed,  when  each  and  every  of  its 
members  joined  that  lodge.  In  mj  opinion  the  appeal 
fails.  There  is  one  point  which,  perhaps,  I  ought  to 
mention.  It  was  contended  that  whatever  the  rights  of 
the  patties  might  be,  yet  the  conduct  of  the  central  body 
had  been  such  as  to  prevent  their  getting  assistance  in 
the  way  sought.  In  my  opinion  that  is  an  erroneous 
view.  The  whole  contest  between  the  lodges  and  the 
centre  was,  Oan  the  lodges  sever  and  set  themselves  up  as 
separate  and  distinct  societies  P  That  was  the  point 
between  them,  and  as  the  only  object  of  the  central  body 
was  to  prevent  that  being  done,  as  the  only  object  of 
this  lodge  was  to  enable  them  to  sever,  in  my  opinion 
the  lodge  was  in  the  wrong  and  not  the  central  body 
when  it  required  them,  as  it  did,  to  register  as  a  branch, 
and  not  as  a  sepsrate  society.  Of  course  that  involved 
their  putting  an  end  to  and  cancelling  the  registration 
which  they  bad  already  got  under  the  Act  of  1861.  In 
my  opinion  th<ve  was  nothing  unreasonable  in  that,  the 
object  of  both  sides  being  in  substance  that  which  I  have 
mentioned.  In  my  opinion  there  is  no  ground,  as  the 
rights  are  what  I  have  stated  them  in  my  opinion  to  be, 
for  refusing  the  relief  here  which  has  been  granted  by 
the  YiccOhanoellor. 

BowBN,  L.J. — ^I  am  of  the  same  opinion.  It  seems  to 
me  that  when  you  get  to  the  bottom  of  the  case  it 
detarmines  itself  by  the  application  of  the  very  simplest 
prinoiples  of  the  law  of  contract.  All  members  of  this 
lodge  are  members  of  the  order.  This  is  fundamental. 
By  the  act  of  initiation  they  become  members  of  the 
order  grouped  in  a  particular  lodge,  and  promise  that 
they  will,  to  the  best  of  their  ability,  conform  to  all 
rules  duly  passed  by  the  authorized  oommittae  of  the 
lodge,  district,  or  order.  The  district  and  the  lodge 
are  not  different  incorporations.  They  consist  of  an 
aggregate  of  individuals,  all  of  whom  belong  to  the 
order.  That  is  the  cardinal  point  of  the  whole  matter 
to  my  mind.  The  membera  of  the  order  may  group 
themselves  into  lodges  and  into  districts,  and  each  dis- 
trict, viewing  itself  for  that  purpose  as  a  centre,  and 
each  lodge  viewing  itself  for  that  purpose  as  a  centre, 
for  the  moment  may  acquire  by  reg&tration  a  separate 
ezistonce ;  but,  if  they  do,  it  is  only  a  separata  ezistonoe 
quoad  themselves  as  a  district  and  ita  lodges,  and  it 
neither  destroys  nor  aflecto  in  anyway  their  outstanding 
obligations  to  the  order  of  which  they  are  members,  and 
to  a  group  of  members  to  which  they  belong — to  a 
larger  body.  They  cannot  by  snything  they  do  to 
themselves  as  a  group  destroy  the  contractual  obliga- 
tions which  already  exist  between  themselves  and  the 
larger  body.  Now  let  us  apply  those  prinoiples.  What 
have  we  got  in  the  first  place  P  Why,  we  have  got  the 
fact  that  the  funds  contributed  to  the  lodge  are  by  their 
own  rules  funds  in  the  management  and  in  the  distribu- 
tion of  which  the  lodge^that  is  to  say,  the  group  of 
members  forming  the  lodge— the  district,  and  all  the 
other  members  of  the  order  have  some  interest  under 
the  rules;  they  have  varying  interests,  but  they  have  all 
got  some  interest.    Now,  was  there  an  original  power 


certain  it  for  himself,  having  no  means  of  doing  so,  and  no 
court  or  tribunal  and  no  power  of  having  witnesses  to 
appear  before  him.  It  seems  to  me  that  the  proper  Hue 
for  him  to  take  is  the  same  line  that  is  taken   by  the 

of  secession  when  this  district  and  this  lodge  was 
created  ?  Mr.  Bomer  and  Ifr.  dare,  with  great  clear- 
ness apd  ability,  have  told  us  this  morning  and  yester- 
day that  there  must  be  an  original  power  of  secession, 
both  upon  the  practice,  by  which  it  appears,  and  by 
virtue  of  which  it  is  supposed,  that  some  secessions  took 
place,  and  also  by  the  application  of  the  Statute  of 
Frauds.  Be  it  so.  Let  us  assume  that  they  start  with 
general  powers  of  secession — that  is  to  say,  that  you 
could  not  compel  members  of  the  order  to  go  on  con- 
tinuing members  of  the  order  if  they  chose  to  cut 
themselves  adrift.  It  may  be  so.  But  where  do  they 
get  the  right,  if  they  secede,  to  carry  away  the  funds, 
in  the  management  of  which  the  district  to  w)iioh  they 
belong,  and  the  lodge  to  which  they  belong,  have  already 
acquired  some  interest  P  They  cannot  do  that;  they 
are  breaking  the  law  of  contract. 

If  they  wish  to  set  up  an  independent  lodge,  they 
cannot  take  the  funds  which  hava  been  devoted  to  one 
purpose,  and  which  have  been  intended  to  be  oairied  oat 
in  compliance  with  one  set  of  rules — ^they  cannot  abro- 
gate the  rules,  and  set  up  a  lodge  with  the  same  money 
on  their  own  account.    That  is  really  to  take  the  money 
of  one  person  and  to  devote  it  to  objeoto  which  are 
determined  upon  by  another.    It  is  as  clear  to  my  mind 
as  daylight  that  by  so  doin^  you  are  interfering  with 
the  tighta  of  the  dissentient  minority.    The  dissentient 
minority  contributed  their  funds,  not  in  order  that  they 
might  be  made  into  the  funds  of  a  lodge  which  had  no 
connection  with  the  order,  but  in  order  that  they  might 
be  administered  by  a  lodge  which  was  a  sub-branch   of 
the  order.    It  is  an  attempt  to  cut  adrift  the  lodge  frooi 
the  order,  and  to  carry  with  it  the  funds  which  have 
been  dedicated,  so  to  speak,  to  the  carrying  out  and  the 
working  out  of  the  objeeta  of  the  order.    But  it  soems 
to  me,  applying  the  same  principle  to  the  members  of 
the  district  and  the  order,  that  all  have  an  interest  in 
the  management  of  the  funds  contributed  by  the  lodge, 
though  the  interest  of  the  members  may  be  more  remote 
— I  mean  the  members  who  belong  to  other  distrlcto  and 
lodges  may  be  more  remote — still  they  all  have   an 
interest  and  a  right  to  have  a  voice  in  the  mattar.     I 
think  that  consideration  is  decisive  of  the  case.     Bat 
there  is  another  matter  to  my  mind  equally  dedsiTe  of 
it,  and  equally  plain  by  the  application  of  the  simple 
principle  of  the  law  of  contract.    The  order  to  iriifeli  all 
these  lodge  members  are  alfiliated,  to  which  they  all  be- 
long, passes  a  rule  in  the  regular  way  by  the  ooDstituted 
authority  of  the  order,  whioh  authority  receives  a  con- 
tingent of  deputies  who  really  represent  this  lodge  oa 
well  as  the  other  lodges— the  order  passes  a  rule,  vad^ 
indeed,  the  district  does  just  the  same — it  passes  anothec 
rule  whioh  regulates  the  mode  in  which  secessionB  are 
to  take  place.    Now,  considering  the  interest  of  the 
order  and  the  district  in  the  funds,  how  can  such  a  rale 
be  said  to  be  ultra  vireaf    How  can  the  Statute  of 
Frauds  have  anything  to  do  with  it  P    It  has  become 
one  of  the  accepted  rules  of  the  order  in  every  csMe. 
Every  subscription  whioh  has  been  made  since  the  tinae 
it  has  been  passed  hss  been  made  on  the  faith  that  the 
members  of  the  order  all  accepted  it,  and  every  initialioii 
that  has  taken  plsce  since,  has  taken  place  on  the  loot- 
ing that  that  rule  is  a  rule  of  the  order.    Those  who  were 
initiated  )>reviously,  if  they  had  objected  to  that  mle* 
or  if  they  had    got   any  ground   of  objection   to    it« 
ought  to  have  said  so  at  the  time.    It  is  dear  to  tny 
mind  that  after  the  passing  of  that  rule  no  member  of 
the  order,  whether  he  belongs  to  a  lodge  or  not,  has   a 
right  to  initiate  the  secession  of  a  lodge  or  a  district, 
except  upon  the  terms  of  those  rules.     He  breaks    liie 
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eoart  in  a  winding  ap.  When  a  queation  oooars  as  to  a 
eoBpiiij  being  acfcoallf  alio  we  1  to  be  diasolved,  the 
ooert  nqniiee  U»  be  aatiefted  that  efery  liabilitj  has  been 
diidiBfged  or  profided  for,  bat  upon  that  application 


eanaact  if  he  does,  and  the  lodge,  which  is  a  created 
boiy  o{  iadividntle,  break  thut  contract  if  they  attempt 
to  break  that  role.  Xbere  was  a  third  point  taken  as  to 
whether  or  no  we  eoald  grant  this  in  junction  in  con* 
Mqaenee  o(  the  conduct  of  the  order  in  insisting  upon 
the  regiatiakiaai  of  this  branch  lodge,  the  branch  that 
did  not  ehoQK  to  regiater,  and  did  not  think  that  it  was 
bound  to  register  nnder  that  particular  Act.  I  agree 
enticdj  with  what  the  Lord  Justice  said.  To  mj  mind 
that  is  a  role  which  the  order  had  a  right  to  pass,  bat  be 
that  IS  it  saj,  it  was  accepted  by  the  body,  and  it  is 
too  late  aow  to  complain  that  the  members  are  not 
boaad  bf  it  I  consider  thia  a  lerj  dear  caie,  and  one 
that  regains  the  application  of  no  recondite  principles. 

Fry,  L,h — ^The  importance  of  this  case  indnoes  me  t3 
sdd  a  few  words  to  what  has  been  said  bj  ray  learned 
bretbrea.  The  main  if  not  the  only  question  in  this  case  has 
tbrooghont  appeared  to  me  to  be  this  :  Upon  what  terms 
did  the  persona  who  became  members  of  the  order  and 
nembecs  ot  this  particular  lodge  t>eoome  such  members  ? 
There  axe  three  docnoaeats  which  haye  been  put  before 
\»  which  throw  &e  greatest  light  upon  my  mind  in  that 
inqairy. 

The  first  of  those  is  what  ha^  been  called  the  ditpen- 
sation,  wfaidi  was,  in  fact,  an  authority  given  by  the 
then  oembers  of  the  order    to    certain    ofiAoers   and 
bntbeis  ot  the  order  to  admit  other  persons  as  brothers 
ot  the  oidu  (to  nsd  the  language  of  the  dispensation), 
wbieb  aatboiissd  them  to  oonstitute  the  brothers  so  made 
tobeB  particalar  sab- organisation  of  the  order  or  lodge. 
But  this  dispensation   proTided  that  the  officerj  and 
brochers  of  this  new  lodge  should  not  deflate  from  the 
principles  and  regnlations  of  the  Manoheiter  Unity   of 
ludepeadent  Odd  Fellows,  but  **  should  in  all  and  every 
respect  somplj  with  these  dispensation,  presents,   and 
lawi^  sad  them  daly  keepi  observe,  and  enforce,  accord- 
iag  to  the   purport,  true  intent,  and   meaning  of  the 
li^  Independent    Order,  or  this  dispensation  shall  be 
Bail  sad  foid."     Farther,  the  order  by  this  dispansation 
^ladntske,  in  the  csue  of  the  lodge  being  destroyed  by 
iheoroftbar  acddeait,  to  render  assist  tnce  to  the  dis- 
tressed of  the  lodge.    Its  object,  to  my  mind,  was  really 
to  adoit  pcBsona  as  members  of  the  order,  not  to  admit 
tbem  aa  owaitien  of  any  separate  society. 

The  next  docaicent  which  seems  of  any  importance  in 
this  sociBtj  is  thia.  There  is  a  form  of  certificate,  which 
hss  been  pat  before  ns,  which  was  signed  and  given  to 
tbs  Bsfflbera  aa  they  were  admitted  to  this  order,  to  this 
Mga  It  is  a  cerUflcate  that  Brother  So-and-So  was 
•dadtted  a  member  of  the  Independent  Order  of  Odd 
?db«s,  Haneheater  TTnicy,  Friendly  Society,  by  initia- 
te ia  the  particular  lodge.  There,  again,  it  is  obvious 
ibeesitiileate  iodieatee  the  admission  of  the  member  as 
^Bs^ber  of  the  cider. 

,  l^y,  there  ia  a  form  of  initiation  which  has  been  put 
A  siHntee  before  usp  which  to  my  mind,   I  confess, 
"fiBats  become   really  important  as  regards  this  ques- 
^>M*   After  other  preliminary  inquiries  as  to  his  name 
aad  so  Isitti,  the  lecture  master,  who  was  the  officer  pre« 
'idfiagatOe  initiation,  addressing  the  intended  candi- 
date^ asks  hiiii  whether  he  will,  to*^the  best  of  his  ability, 
oabna  to  all  rales  dnly  passed  by  the  authorized  com- 
liittBe  of  the   lodge,  district,  or  order.     To  that  the 
■aaaber,  if  he  ia  to  be  admitted,  must  gi?e  a  reply  in  the 
■AnaatiTe.     The  same  principle  runs  through  the    ez- 
hartatUm  giwen  by  the  lecture  master  to  the  candidate. 
He  U  to  do  ewerything  which  will  promote  the  adrantage 
sCthe  ordery  and  throughout  the  welfare  of  the  order  ia 
the  otvjeet  of  tho  anxiety  and  care  ot  those  who  pre« 


Judges  do  not  go  into  the  question  ot  whether  a  contention 
as  to  a  liability  is  right  or  wrong.  They  leave  that  to 
be  decided  upon  a  different  class  of  application,  but  they 
require  to  be  satisfied  that  efcry  liability  has  been  die- 

pared  these  rules  for  the  initiation.  But  I  return  to  the 
words  which  I  have  already  read— ^the  promise  to  con* 
form  to  all  rulea  duly  passed  by  the  authorized  committee 
ot  the  order.  That  is  one  of  the  promises  made  by 
every  member.  It  seems  to  me,  then,  that  the  only  in- 
quiry is  this :  A.re  these  members,  if  they  are  carrying 
away  with  them  the  funds  of  the  lodge,  conforming  to 
the  rules  duly  passed  by  the  authorized  committed  ot  the 
order  P 

The  answer  to  that  is  plain.  The  authorized  com- 
mittee of  the  order  has  passed  a  rule  that'  they  shall 
only  secede  upon  certain  tsrms.  That  rule  thi^  body  of 
members,  each  ot  whom  is  common  to  that  promise,  do 
not  propose  to  obey.  To  my  mind  that  is  an  end  of  the 
case.  Bat  I  will  go  farther,  and  I  will  inquire  what  is 
the  nature  of  the  terms  upon  which,  according  to  the 
contract  between  the  parties,  the  fund  which  is  prima- 
rily under  the  management  of  the  lodge  is  to  be  admin- 
istered. Undoubtedly  it  appears  to  me  thiit  every 
member  of  the  lodge  has  a  primary  intarest  in  the  fund ; 
it  has  been  contributed  for  their  common  benefit,  and  a 
dissentient  member  has  a  right  to  say,  it  appears  to  me 
—a member,  that  is  (o  say,  who  dissents  from  the  pro- 
posed secession  has  a  right  to  say— *'I  have  contributed 
to  this  fund,  and  yon  have  contributed  to  this  fund,  upon 
terms  of  its  being  admiuist^red  in  a  particular  manner. 
In  the  administrition  I  have  an  interest.  I  insist  upon 
my  right  to  relief  in  sickness,  and  to  the  right  ot 
those  who  follow  after  me  to  the  terms  of  payment  on 
my  de!ith,  in  accordance  wi'h  the  bargain  we  have 
entered  into.  Without  ray  consent  you  cannot  depart 
from  that  bargain,  and  although  it  is  cotnpeOent  for  you 
to  leave  the  aociety,  it  is  competent  to  you  to  leave  it 
only  on  terms  of  leaving  behind  you  those  oontrlbntions 
which  have  been  made  for  my  benefit."  To  my  mind 
that  is  a  very  plain  light  of  the  members  in  regard  to 
this  proposed  secession.  But  I  think  also  the  district 
has  a  clear  interest  in  the  fund,  for  this  reason,  that  the 
district  has  a  fund  which  was  to  pro? ide  for  the  funeral 
expenses  of  the  members  of  the  lodges  within  that  dis- 
trict. That  is  to  be  a  fund  provided  equally  by  the 
lodges.  Therefore  each  lodge  iu  the  district  has  a  right 
to  say  to  the  other  lodges,  "  We  have  combined  together 
for  the  purpose  of  constituting  the  fund,  and  you  have 
no  right  to  carry  with  you  any  portion  of  that  fund 
which  has  l>een  contributed  to  with'a  common  object.*'  I 
think  that  probably  the  district  members  had  a  further 
interest,  because  there  was  a  system  of  travelling  cards  g 
which,  if  I  rightly  understand,  gave  the  member  of  one 
lodge  who  was  travelling  in  the  district  of  another 
lodge  a  right  t>  relief  in  the  event  of  his  being  dis- 
tressed. That  is  not  so  material,  but  it  appears  to  me 
also  to  give  them  an  intereit  in  the  district  funds. 

Laatly,  I  think  the  members  of  the  order  who  were 
neither  members  of  the  particular  lodge,  nor  the  dis- 
trict to  which  the  lodge  belonged,  had  an  interest  in 
this  fund,  because,  as  was  distinctly  pointed  out  by  Mr. 
Bomer  in  his  opening,  the  order  has  a  right  to  contribu- 
tions from  the  district— has  a  right  to  make  what  are 
called  levies,  and  those  levies  are  for  the  benefit  of  all 
the  members  of  the  order  i  therefore,  although  the  inter* 
est  of  the  district  members  is  not  so  direct,  and  perhapa 
not  so  immediate,  as  that  of  the  lodge  members,  I  think 
that  every  member  of  the  Order  of  Odd  Fellows  has  a 
certain  interest  in  this  fund  which  is  administered  and 
managed  primarily  by  the  committee  of  the  lodge.  I 
think,  therefore,  that  there  waa  no  right  whatever  to 
secede  in  the  manner  which  haa  been  suggested. 

Mow  it  has  been  argued  that  the  registration  which 
was  effected  in  the  year  1873,  under  the  Act  of  1855,  of 
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charged  or  provided  for  effeotiiallj  before  the/  allow  a 
compaDj  to  be  dissolved,  and  then  thej  have  the  power 
of  inquiring  into  It  themseWes  if  it  becomes  necessary  to 
settle  a  disputed  question  of  fact.  The  registrar  has  no 
such  power,  and,  therefore,  the  registrar  would  saj  as 
long  as  there  is  a  queslion  open  I  shall  not  allow  the 
registration  to  be  cancelled.  It  seems  to  me  that  that 
would  be  the  right  course  for  bim  to  take,  and  it  follows  that 
the  count  J  court  judge  is  the  right  person  to  decide  this 
question  of  mixed  fact  and  law  as  to  whether,  upon  the 
true  constraction  of  rule  54  of  the  District  Rules,  cTcry- 
thing  has  or  has  not  been  done  which  is  the  necessary 
preliminary  to  ihe  right  to  secede. 

It  seems  to  me,  then,  if  he  should  establish  thit  ic 
faTour  of  those  who  claim  to  have  the  right  to  secedo. 
It  is  impossible  that  the  parent  society  can  have  any 
farther  claim  on  them  because  they  remained  registered. 

Grantham,  J.— The  judgment  of  the  county  court 
Judge  shows  that  he  did  not  do  that  which  he  is  called 
on  to  do  under  sub«section  (d)  of  section  22  of  the 
Friendly  Societies  Act.  He  did  not  do  what  he  was 
asked  to  do.  We  have  determined  by  our  preyioud  de- 
cision that  he  had  power  to  do  it  sitting  as  judge  of  the 

this  particular  lodge,  giving  as  it  did  to  the  lodge  the 
power  to  vary  its  rules,  gave  to  it  a  power  to  make  a  new 
rule  which  should  constitute  it  an  independent  lodge. 
That  I  understand  really  to  have  been  in  substance  the 
argument  addressed  to  us  yesterday  by  Mr.  Bomer.  In 
my  view  that  is  entirely  a  fallacious  argument.  The 
power  to  vary  the  rules  given  by  the  Act  of  1855  does 
not  enable  any  society  to  depart  from  its  contractual 
obligations ;  does  not  enable  the  particular  members  of 
this  lodge,  who  are  really  members  of  the  order,  to 
depart  from  the  relations  which  they  had  entered  into 
with  the  order.  And  they  must  submit  to  the  obligation 
of  the  contract.  Then  it  was  said  again  that  whatever 
might  be  the  capacity  of  the  lodge  to  secede,  neverthe- 
less the  conduct  of  the  order  in  this  case  was  so  unrea- 
sonable that  the  court  ought  not  to  interfere  by  granting 
an  injunction.  When  that  is  looked  into  it  appears  to 
come  to  the  old  question  in  a  new  form.  It 
appears  that  on  Whit- Monday,  1883,  a  resolution  was 
passed  by  the  Annnal  Movable  Committee,  delegates  to 
which  came  from  this  lodge  in  question,  which  required 
that  the  members  of  this  lodge  and  all  other  lodges 
should  register  under  the  Act  of  1875.  The  lodge  in 
this  case  said  : — '*  We  will  not  do  anything  to  affect  the 
registration  of  1873  under  the  Act  of  1855,  because  it 
created  us  a  separate  lodge,  and  if  we  register  ourselves 
under  the  Act  of  1875  it  will  place  us  in  a  subordinate 
position  as  a  member  of  the  order."  I  thick  the  answer 
to  that  is  very  plain.  Begistration  under  the  Act  of 
1855  did  not  constitute  them  a  separate  body,  therefore 
they  had  no  separate  existence  to  protect.  I  think  the 
question,  although  raised  in  that  form,  is  only  ihe  old 
question  whether  the  lodge  had  a  right  to  secede  or  not — 
whether  it  was  a  separate  body.  Finally,  I  will  make 
this  observation.  It  has  been  attempted  this  morning  to 
say  that  some  objection  can  be  found  in  the  Statute  of 
Frauds.  We  have  not  entered  into  that  argument 
because,  after  the  delay  which  has  taken  place,  and  after 
the  opportunity  which  we  gave  to  both  parties  to  adduce 
such  evidence,  no  evidence  having  been  adduced  or  put 
in  on  that  point,  and  there  being  no  pleadings,  we 
thought  it  was  too  late  to  enter  upon  that  point.  I 
therefore  agree,  for  the  reasons  I  have  given,  that  the 
order  of  the  Vice -Chancellor  is  right,  and  that  this 
appeal  must  be  dismissed. 

Appeal  diemUsedf  with  eosfs. 

Solicitors  for  the  appellants,  Clarke,  Woodeock,  A 
Byland,  for  Hclden  A  Holden,  Bolton. 

Solicitors  for  the  respondents,  Le  Hiche  dt  Son,  for 
Cohhett,  Wheeler,  db  Cohbett,  Manchester. 


county  court  and  not  as  an  arbitrator.  Ha^  he  done 
that  P  He  has  not,  and  therefore  those  who  appeal 
against  his  decision  are  right  in  asking  us  to  send  it  back 
to  him  and  to  say  he  onght  to  do  it.  One  word  with 
regard  to  the  case  in  the  Court  of  Appeal  {Sehofleld  and 
othere  t.  Vause  and  others),  which  the  respondents  have 
referred  to,  because  this  case  may  be  quoted  sg^in  in 
the  same  way  that  Mr.  Waddy  quoted  it.  Mr.  Waddy 
commenced  his  observations  by  saying  that  the  conntj 
court  judge  was  right,  because  the  defendants  had  no 
power  of  secesfion,  and  he  quoted  this  case  and  said  be 
would  give  us  this  case  as  a  distinct  authority  that 
they  had  no  power  of  secession.  No  doubt,  when  you 
read  the  first  part  of  the  judgment  of  Cotton, 
L.J.,  and  also  of  Bowen,  L.J.,  it  appears  that  the 
defendants  had  no  power  to  do  what  they  did  In 
that  case ;  but  Cotton,  L.J.,  goes  on  practically 
to  point  out  that  they  have  a  power  of  seoesaiou,  bat 
must  do  that  which  has  been  set  out  by  the  aec- 
tion.  After  having  determined  they  were  wrong  In 
doing  what  they  did,  he  goes  on  to  say : — "  Now,  what 
happened  here?  We  have  a  rule  providing  for  the 
secession  and  breaking  up  of  branches,  and  whether  or 
no  there  was  a  right  before  that  to  secede,  in  my 
opinion,  there  being  a  power  to  make  rules  in  the 
central  body  that  was  a  rule  which  it  was  reasonable 
and  proper  for  them  to  make*'^tbat  Is,  to  enable  them 
to  secede.  Then,  again,  Bowen,  L.J.,  also  sajt,  in 
different  words,  though  to  the  same  purport,  that  *'  ihe 
order  passes  a  rule  and,  indeed,  the  district  does  jost 
the  same '' — exac^y  what  has  happened  here — **  which 
regulates  the  mode  in  which  secessions  are  to  take 
place."  Therefore,  he  said,  they  had  a  power,  but  they 
must  do  it  in  the  way  set  out.  Whether  they  have  done 
it  in  the  way  set  out  or  not  we  do  not  know,  because  the 
county  court  judge  said  he  would  not  go  into  it.  Under 
those  circumstances  it  is  clear  that  it  must  go  back  to 
him,  and  that  he  must  do  that  which  the  statute  de- 
termines he  must  do  under  sub-section  (d)  of  section  i%. 

Judgment  of  the  county  court  judge  eet  aside.  Com 
remitted  to  that  fudge  to  try  the  case  on  its  merits. 
Appeal  allowed,  with  costs  of  apptaL 

Solicitors  for  the  appellants,  Godfrey,  Rhodes,  Jt  Co,, 
for  Piercy,  Huddersfleld. 

Solicitors  for  the  respondents,  Learoyd  A  James,  for 
Learoyd  A  Simpson,  Hudderafield. 


Q.  B.  Dlv.  (PoUock,  B.,  and  )  tw  r,  r 

Hawkins,  J.)  |  ^^-  ""*  ^' 

Eeo.  v.  LnrcoLKSHiBE  GouNTT  CouBT  Judos,  (a.) 

County  courts  Judgment  debtor — Equitable  exeeutioA— 
Order  for  receiver  to  receive  income  of  fund  in  hand% 
of  truiteeS'^Order  on  trutiees  to  pay — Prohibition* 

W.  ff.,  hy  his  will,  authorized  his  trustees,  ai  their 
absolute  discretion,  at  such  time  or  times  as  they  should 
think  proper,  to  pay  and  apply  the  income  of  a  certain 
sum  of  money  to  or  for  the  benefit  of  O,  An  action 
having  been  brought  in  the  county  court  against  &.,  in 
which  the  plaintiff  recovered  judgment,  the  county  court 
judge  made  an  order,  by  way  of  equitable  exeeuti^m, 
appointing  a  receiver  to  receive  the  interest  of  the  said 
sum,  and  ordering  the  trutUes  to  make  certain  periodical 
payments  until  the  judgment  should  be  satisfied. 

Held,  that  the  county  court  fudge  hctd  no  jurisdiction 
to  make  such  order,  and  that  a  writ  of  prohibition  must 
go. 

Application  for  a  writ'of  prohibition, 
^(a.)  Reported  by  F.  G.  Ruckbb,  Esq.,  Barrister- at* Ijiw* 
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In  in  action  of  Dixon  ▼.  OryUs^  ia  the  ooantj  ooart 
of  Linenlniihire^  the  plaintiff  obtained  Juigment  tor  £22. 
Tbe  defendant  wna  intereated  in  a  sam  of  money  under 
ttowill  of  bis  ancle,  William  Hargra?e,  wbiah  profiled 
(arifr  alia)  aa  foUowa  : — ^The  testator  gave  the  reaidae  of 
luipiopefty.feal  and  peraonal,  to  hie  ezeoatore  upon  trust 
te  eonvert  the  aame  into  money  and  to  aet  apvrt  and 
zBfett  n  ann  of  £1,200,  and  he  authorised  them  at  their 
atoolnte  dlaeretion  from  time  to  time,  and  at  euoh  time  or 
timea  aa  they  should  think  proper,  to  pay  and  apply  the 
wbole  or  any  part  of  the  income  of  the  said  sum  of 
£1,200  to  or  lor  the  benefit  of  the  defendant  in  such 
maunar  ia  all  reapeota  as  they  alnmld  think  proper. 
On  an  application  by  the  judgment  creditor  for  the 
nppointBent  d  a  leceiver  by  way  of  equitable  execution, 
the  county  eonrt  jjidge  made  aa  order  by  which  the 
regiatnr  was  appointed  to  reeeiTc  the  interest  of  the 
aboT^-mentiooed  anm  in  the  hands  of  the  executors  of 
WilllaB  Hargiave,  and  the  executors  were  ordered  to 
pay  every  half-year  as  it  became  due  the  sum  of  £10 
(pait  of  the  intereat  of  the  said  sum)  until  the  Judgment 
in  Che  action  ahonld  be  fully  satisfied. 

A  samBBona  at  chambers  was  taken  out  on  behalf  of 
the  exeentora  and  trustees  of  the  will  of  William  Uar* 
gnva  for  a  prohibition  restraining  all  proceedings 
nadjBt  tbe  above  order.  The  summons  was  referred  to 
the  court. 

C  A.  Busaeli,  tor  the  executors. — This  is  a  case  of  a 
county  court  judge  acting  without  juriidictlon.    There- 
fore the  proper  xenedy  is  prohibition.  There  could  be  no 
appeal,  the  order  complained  of  being  an  intexlooutory 
order.    The  Judge  purported  to  give  himself  jurisdiction 
bj  a  dearion  which  was  erroneous  in  point  of  law,  as  in 
the  case  of  Blsttm  ▼.  Ro$e^  17  W.  B.  52,  L.  H.  4  Q.  B.  4. 
In  order  that  an  application  for  a  receiver  might  pro- 
perly be  entert^iuedy  it  was  necessary  that  there  should 
be  a  fund  of  wbioh  a  receiver  could  be  appointed.    The 
^udge  held  erroneously  ia  l>iw  that  thero  was  such  a 
luad.    The  defendant's  interest  in  tbii  fund  is  not  such 
■n  intereat  aa   can   be   attached  by   way  of  equitable 
cxgeation.     By  the  terms  of  the  will  the  trustees  have  an 
abaolute  diaereiion  to  apply  the  income  for  the  benefit  of 
tise  defendant ;   they  are  not  bound  to  pay  it  to  the 
defeadaat,  and  therefore  they  cannot  rightly  be  ordered 
to  pay  it  to  the  reopiver.     At  any  rate,  the  judge  had  no 
jniiididkaon  to  order  the  trustees  to  pay  a  definite  sum 
at  a  defiute  time  to  the  receirer.     If  it  Is  right  to  ap- 
pofat  a  leoeiver  at  all,  he  must  be  left  to  get  what 
Jie  can. 

CketteTf  for  the  judgment  creditor. — The  proper 
remedy,  if  the  executors  were  dissatisfied,  was  by  way  of 
appeal.  Tlie  judge  had  jurisdiction  to  entertain  an 
uigfilloation  for  a  reoeiyer;  and  having  jurisdiction,  eren 
it  he  exceeded  his  jurisdiction  by  misconstruing  a  doon- 
I  this  court  will  not  interfere.  But  the  judge  con- 
the  document  rightly.  The  discretion  of  the 
I  ia  only  as  to  the  times  and  manner  of  payment. 
T.  Ds/es,  6  Sim.  524,  shows  that  such  an 
aa  that  of  the  defendant  would  pass  to  hii 
ia  bankruptcy.  And  the  receiver  can  step  in 
a»d  tske  what  a  trustee  in  bankruptcy  could  take. 

PoKLocK,  B. — It  is  said  that,  this  being  a  matter  in 
wiiich  tbc  county  court  judge  has  decided  in  respect  of  a 
aalt  as  to  which  he  originally  had  jurisdiction,  the  proper 
lemedy  ia  by  way  of  appeal.  The  answer  to  that  is  that 
tbi»  ia  aa  interlocutory  mattsr ;  and  it  is  clear  tbat  the 
zi^t  of  appeal  from  the  county  court,  which  is  given  by 
■tatntp,  doea  not  extend  to  interlocutory  matters.  But 
where  a  judge  of  an  inferior  court  acts  beyond  his  juris- 
dietiofi,  the  aggrieved  party  U  undoubtedly  entitled  to 
peohibicioa.  Tho  defendant  here  had  an  interest  under 
the  will  of  a  relative,  and  ^e  county  court  judge 
tkonght  that  the  will  gave  him  jurisdiction  to  make  an 
ocdcr,  not  only  against  tho  defendant,  but  against  the 


trustees.  It  is  sail,  on  behalf  of  the  judgment  creditor, 
that  where  it  is  once  shown  that  the  court  ah  initio  has 
jurisdiction,  if  the  judge  then  exceeds  his  j urisdlction 
by  misconstruing  any  document|  this  court  ought  not  to 
interfere.  That  is  untenable.  A  judge  of  an  inferior 
court  cannot  give  himself  jurisdiction  by  construing  a 
document  in  one  way  rather  than  in  another.  I  think 
that  the  county  court  judge coastraed  this  will  wrongly. 
I  am  of  opioion  tbat  a  raceiver  ought  not  to  have  been 
appoiated  at  all.  Bat  there  is  certainly  no  precedent 
for  an  order  that  trustees  should  pay  over  such  money. 
The  case  of  Pink  v.  De  Thuisey,  2  Mad.  157,  is  not  un- 
like this  case,  and  is  an  authority  againsc  making  any 
such  order.    The  prohibition  must  go. 

Hawkins,  J.— I  am  of  the  same  opinion.  As  to  the 
first  part  of  the  order,  the  judge  had  jurisdiction  to 
appoint  a  receiver  of  suoh  debts  us  the  debtor  had  control 
over.  But  this  is  virtually  an  order  on  the  trustees,  and 
affects  them.  It  authorizas  the  receiver  to  take  that 
wbioh  they  alone  have  authority  to  apply  at  their  abso- 
lute discretion.  As  to  the  next  part,  which  orders 
periodical  payments  by  the  trustees,  I  cannot  conceive 
how  it  can  be  said  that  there  was  jurisdiction  to  make 
suoh  an  order. 

Prohibition  granted* 

Solicitor  for  the  executors,  Oredland,  Gainsborough. 

Solicitors  for  the  judgment  creditor,  Scott  S  Oo. 


Q.  B.  Div.  (Pollock,  B.,  and  I 
Hawkins,  J.)  | 


Dec.  1. 


Suckling  v.  Oabb.  (a.) 


Practice — Coiti  up  to  and  after  payment  into  court — 
Effect  of  discontinuance — Rulee  of  Supreme  Oourt, 
ord.  26,  r.  1 ;  ord.  66,  r.  1. 

On  a  summons^  UTider  order  14, /or  tJie  payment  of  a 
sum  of  money,  the  master  ordered  the  defendant  to  pay 
money  into  court  as  to  part  of  the  claim,  and  gave  leave 
to  defend  ae  to  the  remainder.  After  issue  joined^  the 
plaintiff  discontinued  the  action.  The  taxing  master 
gave  the  defendant  the  whole  costs  of  the  ctctionfrom  the 
beginning.     On  appeal  for  review  of  taaeation^ 

Held,  that  the  costs  were  not  governed  by  ord.  26,  r.  1, 
hut  were  in  the  discretion  of  t?ie  court,  under  ord,  65,  r. 
1,  and  that  the  plaintiff  was  entitled  to  his  costs  up  to 
the  time  of  payment  into  court, 

Langridge  v.  Oampbell,  25  FT.  R,  351,  2  Ex.  D,  281, 
distinguished. 

This  was  an  application  for  review  of  taxation  of  costs 
made  before  Field,  J.,  at  chambers,  and  referred  by  him 
to  the  court.  The  plaintiff  was  an  executor  and  brought 
an  action  to  recover  £160  against  the  defendant  The  de- 
fendant, before  action,  offered  the  plaintiff  £54  in  satisfac- 
tion of  his  claim.  This  the  plaintiff  refused,  and  on  the 
15th  of  June  he  issued  his  writ.  On  the  30th  of  June 
application  was  made  before  the  master  under  order  14, 
and  it  was  ordered  that  unless  the  defendant  paid  the  sum 
of  £60  lis.  9d.  within  a  week,  the  plaintiff  should  have 
judgment  for  that  sum;  and  unconditional  leave  to 
defend  was  given  as  to  the  remainder  of  the  claim. 
Tbat  amount  was  paid  into  court  by  the  defendant  on 
the  same  day.  On  the  18th  of  July  the  defence  was 
delivered,  and,  after  interrogatories  and  answers,  the  reply 
was  delivered  on  the  28th  of  July,  and  issue  was  joined 
thereon.  In  November  the  plaintiff  gave  notice  of  dis- 
continuance. In  taxing  the  costs  on  the  discontinuance 
order,  the  master,   <*  on  the  principle  of  Langridge  v. 

(a.)  Beported  by  Oboil  Ohjlvuls,  E«q.;  Birrliter-3t-L.iw. 
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Campbell,"  25  W.  B.  351,  2  Ex.  D.  281,  allowed  the 
defendant  bis  costs  of  salt  from  the  commencement. 

The  plaintiff  took  ont  a  eummons  to  reiriew  the  taxa- 
tion, which  was  referred  by  Field,  J.,  to  this  court. 

T.  W.  OhUty,  for  the  plaintiff.— The  plaintiff  objects 
to  the  allowance  of  costs  to  the  defendant  of  the  pro  - 
ceedings  prior  to  the  payment  into  court.  Oosts  are  in 
the  discretion  of  the  court,  except  in  the  case  where  an 
issue  is  tried  before  a  jury,  in  which  case  costs  follow  the 
event.  When,  therefore,  an  action  is  brought  for  a  sum 
of  money  and  the  defendant  pays  money  into  court  and 
the  plaintiff  afterwards  discontinues  the  action,  it  is  a 
matter  of  discretion  hoir  the  oosts  are  to  be  appoitioned. 
Langridge^.  Campbell  is  distinguishable  on  three  grounds: 
(1)  The  money  was  paid  in  generally  ;  (2)  It  was  agreed 
that  the  costs  were  to  abide  the  event  ;  (3)  Theie  was  a 
reference. 

He  cited  also  Buckton  ▼.  Higgi,  27  W.  B.  803,  4  Ex. 
D.  174. 

Lyndon  Bell,  for  the  defenda  nt.— This  question  of 
oosts  is  entirely  due  to  the  irregularity  of  the  plaintiff. 
It  is  a  case  for  which  no  precedent  can  be  found,  and 
with  which  the  rules  do  not  deal.  By  ord.  22,  r.  7, 
when  payment  into  court  is  made  before  delivery  of  a 
defence,  the  plaintiff  may,  within  four  days  after  receipt 
of  notice  of  such  payment  and  before  reply,  accept  in 
satisfaction  the  sum  so  paid  in.  The  money  in  this  case 
was  paid  in  before  defence,  and  that  being  ro  the  plaintiff 
ought  to  have  taken  the  money  ont  within  four  days  and 
before  reply.  Not  availing  himself  of  this  lule,  he 
continues  the  action.  The  notice  to  discontinue  in 
November  was  entirely  irregular,  for  by  ord.  26,  r.  1,  the 
right  must  be  exercised  before  reply,  and  if  after  reply 
by  leave  of  the  court,  which  the  plaintiff  did  not  obtain. 
In  BueJdon  v.  Biggi  there  was  no  irregulsrity.  The  dis- 
continuance being  after  reply  the  case  is  not  within 
ofd.  26,  r.  1,  and,  issue  having  been  joined,  the  case 
must  be  decided  as  if  it  had  gone  to  trial  and  the  defen- 
dant had  succeeded.  Wheeler  v.  United  Telephone  Co,, 
83  W.  B.  295,  13  Q.  B.  D.  597,  and  OouUrd^ 
V.  Carr,  13  Q.  B.  D.  598  (n.),  are  in  point.  The 
latter  case  is  an  authority  lor  saying  that  if  the 
payment  in  goes  to  the  whole  cause  of  action,  as 
it  is  admitted  it  did  here,. the  defendant  is  entitied  to 
the  whole  costs.  The  case  of  Ooutard  v.  Cart  is 
similar  to  Langridge  v.  Campbell ;  in  both  cases  there 
was  an  agreement  that  coats  should  abide  the  event. 
In  Wheeler  v.  Untied  Telephone  Go.  there  was  no  such 
agreement,  and  the  Ck>urt  of  Appeal  attached  no  import- 
ance to  its  absence.  If  there  is  discretion,  it  should, 
under  the  drcumstanoes,  be  exercised  in  the  defendant's 
favour. 

Pollock,  B. — This  is  a  case  of  some  practical  import- 
ance. It  comes  to  US  as  an  appeal  from  Master  Johnston's 
taxation  of  costs.  The  summons  to  review  was  taken 
out  before  Field,  J.,  at  chambers,  and  he  referred  it  to 
this  court.  Our  decision  must  be  governed  only  by  the 
facts  of  this  particular  case,  although  it  does  Involve  s 
rather  important  principle,  [i^fter  stating  the  facts 
the  learned  judge  continued:—]  On  these  facts  it  is 
urged  that  the  plaintiff  is  entitled  to  his  costs  up  to  the 
time  of  payment  into  court,  inasmuch  as  he  was  com- 
pelled to  bring  the  action.  The  defendant  says  No,  be- 
cause he  did  not  avail  himself  of  the  rules,  and  the  case 
ought  to  be  treated  as  if  it  had  gone  to  trial,  for  if  it 
had  done  so  it  would  have  been  found  that  X60  would 
have  been  sufficient  to  satisfy  the  claim,  and  then 
ord.  65,  r.  1,  would  have  applied. 

Now  the  court  has  a  discretion  with  regard  to  costs, 
except  in  those  cases  in  which  the  rules  say  the  costs 
shall  go  in  a  particular  way.  It  is  clear  that  in  this 
case  we  have  such  a  discretion,  and  the  question  here 
arises,  Is  the  exercise  of  that  discretion  fettered  in  any 


way  ?  The  plaintiff  has  asked  £100  more  than  he  has  4 
received.  The  defendant  paid  £60  into  court  and  the 
plaintiff  did  not  take  it  ont  under  the  rules*  and  if  the 
case  had  gone  on  to  trial  there  would  have  been  no 
cause  for  interference.  The  defendant  therefore  con- 
tends that  the  plaintiff  ought  to  pay  the  whole  costs. 
Is  there  any  authority  for  the  defendant's  contention  P  ' 
The  master's  taxation  was  founded  on  the  case  of  Lang^ 
ridge  v.  CampbelL  That  case  is  disposed  of  in  very  few 
words.  There,  by  consent,  an  order  of  reference  had 
been  made,  and  costs  were  to  abide  the  event.  That 
amounted  to  an  agreement  between  the  partiea  that  the 
costs  were  to  abide  the  event.  But  this  is  made  clearer 
by  the  case  of  BuMon  v.  Higge^  where  tho  discretion 
of  the  court  was  not  so  fettered.  In  that  caae  the  de- 
fendant denied  the  breach  of  covenant,  and  paid  money 
into  court,  and  the  issues  were  referred  to  a  referee, 
who  found  that  the  money  paid  in  was  sufficient  to 
satisfy  the  claim ;  the  discretion  was  exercised  by  allow- 
ing the  plaintiff  his  costs  up  to  the  time  of  payment 
into  court.  In  that  case  Kelly,  O.B.,  expressly  ex- 
plained his  decision  in  Langridge  v.  CampbeU ;  there' 
fore,  to  the  extent  to  which  the  master  relied  on  that 
case  I  think  he  was  wrong. 

But  our  attention  has  been  directed  to  two  later  caaea 
— viz.,  Wheeler  v.  United  Telephone  Co,  and  QovAard  v. 
Carr.  Ooutard  v.  Carr  may  be  dismissed  with  this 
observation,  that  in  that  case  there  was  an  agreement 
that  the  oosts  were  to  abide  the  event. 

Wheeler  v.  United  Telephone  Co.  is  not  a  deoiaion 
which  fetters  our  discretion  at  alL  For  in  ciroumstanees 
somewhat  similar  to  the  present  the  Court  of  Appeal 
considered  that  the  case,  having  gone  down  to  tvial, 
was  governed  by  ord.  65,  r.  1«  In  the  present  case 
the  facts  that  existed  there  do  not  exist  here,  and  in  de- 
ciding this  case  we  do  not  see  that  our  disoretion  is 
fettered  in  any  way  by  modern  rules. 

It  seems  to  me  that  when  a  claim  is  made  for  a  large 
amount  and  a  small  amount  is  paid  into  court  which  the 
plaintiff  takes  out  and  goes  on  and  then  afterwards  dis- 
continues, be  is  not  to  be  put  in  the  same  category  with 
a  man  who  drives  the  defendant  to  a  trial.  1  am  aatk- 
ted  with  ord.  65,  r.  1,  though  it  does  fetter  cor 
discretion.  It  is  a  sound  and  good  rule.  It  the  oaae 
had  gone  down  to  trial  that  rule  would  have  be  on 
applied.  The  case  did  not  go  to  trial,  and  I  am  of  opinioik 
that  we  have  an  unfettered  discretion.  For  these 
reasons  I  think  the  master  was  wrong  in  thinking  that 
he  wss  bound  by  Langridge  v.  Campbell;  he  nnst 
therefore  review  his  taxation  of  the  costs  by  sllowiogr 
the  plaintiff  his  costs  up  to  the  time  of  payment  into 
court. 

Hawkins,  J.— I  am  entirely  of  the  same  ophaicn.  It 
must  be  borne  in  mind  that  this  was  a  claim  by  an. 
executor,  therefore  the  suggestions  that  it  was  extor- 
tionate and  wicked  have  no  application.  Having  regard 
to  the  possibility  of  losing  on  the  remainder  of  the  daim, 
and  in  that  way  incurring  further  costs,  he  prudeotlj 
discontinued.  Up  to  the  time  when  the  £60  waa  paid 
into  court  it  is  dear  that  the  plaintiff  was  right  and  waa 
entitled  to  his  oosts,  and  it  is  not  easy  to  see  how  his 
subsequent  conduct  can  retrospectively  affect  hia  right  to 
them.  It  was  on  the  discontinuance  order  that  tbs 
master  proceeded  to  tax. 

What  is  the  effect  of  the  discontinuance  order  P  It  £a 
quite  dear  that  ord.  S6,  r.  1,  appllea,  not  only  where  the 
whole  action  is  discontinued,  but  also  where  part  calj  ia 
discontinued,  and  it  contemplates  the  payment  by  the 
plaintiff  of  the  costs  of  the  matter  so  withdrawn. 

Under  the  present  drcnmstances  what  oosts  is  the 
plaintiff  entitled  toP  The  master  diaallowed  hin  all 
costs  on  the  authority  of  Langridge  v.  CampbelU  Xhe 
decision  in  that  case  depended  on  the  agreement  of  the 
parties  to  abide  the  event.  I  think,  therefore,  that  the 
principle  on  which  the  master  went  is  mistaken* 


VoL  XXXVI.     [J.II.  7.1888.]     THE  WEEKLY  EEPORTEB. 


177 


Ocfuxr  07  ArvMAi*, 


Lbtbr  v.  OooDwnc . 


CtouRT  07  Appbal. 


TbB  satter  therefore  reaolvef  itaelf  Into  the  question, 
Wiutiijust  and  reaaonable,  and  how  ought  our  dia- 
cntioa  to  be  exercised?  I  thiok  that  plaintifl  was 
coopelled  to  bring  the  action,  and  that  he  i»  entitled 
to  bit  eoeta  up  to  the  time  of  the  pajment  into  court. 

We  ought,  therefore,  to  allow  the  plaintifl  such  costs 
•8  were  necoMBTy  to  obtain  the  £60  due  to  him.  And 
the  defendant  ought  to  ha^e  the  oosts  incurred  after  the 
time  when  the  £60  waa  paid,  and  also  the  costs  which  he 
leasonablj  inourredp  before  the  pajmont  of  the  £60,  in 
respect  of  that  part  of  the  claim  to  which  the  master 
gave  him  Issfe  to  defend.  The  master,  therefore,  must 
review  his  taxation  on  these  lines. 

SoUdtoa  lor  the  plaintifl.  Smithy  Stenning^  A  €roft. 

SoBdtQB  for  the  def endant»  Rowland  <fe  Ward. 


emvt  •€  SlypraL 


From  Chan.  Div. 


Haj  21,  S3,  25. 


LCTEB  tr.  QOODWUC.  (a.) 

Trode-morh— Imilalion— £fa{0  of  good%  a$  thoie  of  rival 
traden— Ja{mie^ton— JF\>rm  of  account. 

TF&ere  an  injunction  has  hem  obtained  hy  a  plaintiff 

reHrainimff  a  de/ettdmt/rom  UUing  hie  goode  in  a  form 

§0  remMimg  the  piaintiff'e  as  to  lead  purehaaera  to 

Idiem  that  tA^  were  the  goods  of  the  plaintiffs  the  order 

/or  an  aeeomni  should  direct  an  account  of  all  profits 

made  6y  ike  defendant  in  aelling  hia  goods  in  tJuU  par- 

thular  form,  and  should  not  be  limited  hy  excluding 

tktrt/rom  ike  pro/Us  on  those  of  the  goods  which  the 

dtfemdami  can  prove  were  sold  as  his, 

Dtdtion  of  Ohitty,  J.,  affirmed. 

Appeal  frooi  a  decision  of  Chitty»  J. 

The  plaintiffs,    who    were    manufacturers  of    soap, 

taught  the  present  action  to  restrain  the  defendanti, 

vlw  vera  also  manufacturers  of  soap,  from  selling  their 

Nip  in  ndi  a  way  as  to  pass  it  ofl  as  the  plaiatifls' 

Ths  defendants  did  not  sell  their  soap  retail,  but  they 
soJd  it  to  retail  dealers,  who  then  sold  it  retail  to  tbo 
pabiic  The  retail  dealers  knew  that  they  wore  not 
hiiyzBg  the  plidntifls'  soap. 

At  the  trial  Chitty,  J.,  granted  an  injunction  restrain- 
ing the  defendants  from  selling  any  soap  not  being 
maonfactnied  by  the  plaintiffs  in  the  wrapper  and  in 
the  form  of  anj  one  of  three  specified  exhibits  which  were 
admitted  to  have  been  issued  by  the  defendants,  or  in 
ay  form  ealcnlated  or  intended  to  pass  it  ofl,  or  to  enable 
eOnstopaaa  it  off,  as  and  for  the  goods  of  the  plaiotiffs. 
Aadit  was  ordered  that  an  account  should  be  taken  of 
fts  psnfite  made  by  the  defendantj  in  selling  soap  made 
hfihsmin  anj  wrapper  sach  as  that  contained  in  the 
ftma  ^ecified  exhibits,  and  in  the  form  of  those 
and  that  the  defendants  should  pay  to  the 
the  amount  Xoand  due  on  the  taking  of  the 

Ths  ddeodazits  appealed. 

1^  oaly  part  of  the  appeal  which  calls  for  a  report  is 
Chat  dcaiing  with  the  question  as  to  the  form  of  account. 

Atiui^  Q.C.9  and  Chadwyck  Eealey,  for  the  appel- 
hii.ts.— The  account  directed  by  Clitty,  J.,  is  too  wide. 
Ko  damages  can  be  reco?ered  unless  the  injury  can  be 
pieffd:  Blofsld  t.  Payne,  4  B.  ft  Ad.  410.  [Cotton, 
LbJ.— In  a  patent  case  it  is  clear  that  you  can  either  get 

{"3.)  Beported   by  W.  Iyimbt  Cook,  Esq.,  Barrister-at- 
Lawi 


damages  or  have  an  account  taken  of  profits.]  The  case 
of  a  patent  is  diflerent ;  no  one  but  the  patentee  can 
make  the  patented  goods,  and  he  is  therefore  clearly 
entitled  to  the  profits.  All  that  the  plaintifl  is  here 
entitled  to  is  the  profit  on  the  defendants'  goods  which 
are  proved  to  have  been  passed  ofl  as  the  plaint ifls*. 

They  referred  to  Leather  Cloth  Co.  t.  Eirschfidd,  14 
W.  R.  78,  L.  B.  1  Eq.  299  ;  Davenport  t.  llylands,  14 
W.  R.  243,  L.  B.  1  Eq.  302. 

Jtomtr,  Q,C.t  Lockwood,  Q.(7.,  and  John  Cutler ,  who 
were  called  upon  aa  to  limiting  the  account  by  excluding 
aoap  which  the  defendants  could  show  to  have  been  sold 
as  theirsi  submitted,  on  the  authority  of  Edelsten  v. 
EdeUten,  11  W.  R.  328,  1  De  Qt.  J.  &  S.  185,  196,  that 
the  account  ought  not  to  be  so  limited. 

Chadwyck  Eedley  replied. 

Cotton,  L.  J. — There  are  two  questions  here — ^first  of 
all,  whether  Ghitty,  J.,  was  right  in  granting  an  in- 
junction against  the  defendants  ;  secondly,  if  that  be 
decided  against  the  appellants,  what  ought  to  have  been 
the  form  of  the  decree  as  regards  profits  ?  Now  con- 
sider  what  this  case  is.  [His  lordship  then  stated  the 
facts,  and  came  to  the  conclusion  that  the  injunctfon 
had  been  rightly  granted.]  Then,  ought  there  to  be  an 
alteration  as  regards  the  account  of  profits?  Mr. 
Healey  referred  us  to  cases  on  the  question  of  damage«. 
In  my  opinion  those  cases  are  not  relevant  to  the  quof- 
tion  as  to  the  form  of  the  account  of  profits.  It  is  well 
known  that  both  in  trade-mark  oases  and  patent  cases 
the  plaintifl  is  entitled,  if  he  succeeds  in  getting  an 
injunction,  to  take  either  of  two  forms  of  relief;  hu 
may  either  say,  "  I  claim  from  you  the  damage  I  have 
suetained  from  your  wrongful  act,"  or  **  1  claim  from 
you  the  profit  which  you  have  made  by  your  wrongful 
act."  Mr.  Chadwyck  Healey  contended  that  the  only 
profit  which  the  plaintlfls  could  call  for  was  that  profit 
which  arose  from  the  sale  of  this  soap  where  the  ultimate 
purchaser  bought  it,  not  as  the  defendants',  but  as  the 
plaintifls'  soap.  But,  in  my  opinion,  that  is  mistaking 
the  whole  gist  of  this  action.  Tho  defendants,  as  I 
understand,  do  not  sell  anything  to  retail  purchauers, 
what  they  sell  they  sell  to  middlemen — that  is  to  say,  to 
people  who  purchase  from  them  as  wholesale  merchants, 
and  who  are  going  to  sell  it  by  retail ;  and  the  com- 
plaint against  the  defendants  is  this :  "  Tou  have  dressed 
up  your  Boap  in  such  a  dress  that  those  middlemen  to 
whom  you  sell  it  are  enabled,  by  its  having  that  de- 
ceptive drees  upon  it,  to  sell  it  to  the  ultimate  purchasers 
as  the  soap  of  the  plaintifls."  The  profit  for  which  the 
defendants  must  account  is  the  profit  which  they  have 
made  by  the  sale  of  the  soap  in  that  fraudulent  diess  t3 
the  middlemen.  It  is  immaterial  how  the  middlemen 
deal  with  it.  If  they  find  it  for  their  benefit  not  to  use 
it  fraudulently,  bat  to  cell  the  soap  to  the  purchasers 
from  them  as  Gbod win's,  that  cannot  aflect  the  question 
whether  the  sale  by  the  defendants  to  those  middlemen 
of  this  soap  in  a  fraudulent  dress  is  a  wrongful  act.  It 
still  remains  a  wrongful  act,  because  it  put  into  the 
hands  of  the  middlemen  the  means  of  committing  a 
fraud  on  the  plaintiiEs  by  selling  the  soap  of  the  de- 
fendants as  the  soap  of  the  plaintifls.  In  my  opinion, 
therefore,  the  account  of  profits  is  right  as  it  stands. 

LiNDLBT,  L.J. — I  am  of  the  same  opinion.  [His 
lordship  then  dealt  with  the  first  question,  and  con- 
tinued:— ]  The  question  raised  by  Mr.  Chadwyck 
Healey  as  to  profits  and  the  form  of  the  account  struck 
(  me  as  somewhat  novel  and  deserving  of  attention  ;  but, 
having  looked  at  Edelsten  v.  Edelsten,  and  having  re- 
gard to  the  reasons  given  in  the  judgment  of  Liord 
Westbury  in  that  case,  I  am  satisfied  that  Chitty,  J., 
was  right,  and  for  the  reasons  which  have  been  given  I 
am  of  opinion  that  the  appeal  fails* 
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GOUBT  07  ApPBAL. 


Matthews  v.  Munstbb. 


OouBT  or  Appbal. 


BowBN,  L.J.— I  am  of  the  same  opinion. 

Appeal  diamiHed, 

Solicitor  for  the  plaintlfEs,  Salaman. 

Solicitors  for  the  defendants,  Emmety  Son,  <ft    Stubha, 
tot  A.  &  0»  W,  Fox,  Manchester. 


From  Q.  B.  Div.  Nov.  28. 

Matthews  r.  Mui^ster.  (a.) 

Couna%l  —  Authority — Compromiae  of  action — Verdict 
upon  terma. 

It  4a  loithin  the  general  authority  of  eounael  conduct' 
ing  a  cauae  in  court  to  eonaent  to  a  compromise  upon 
terma,  unUaa  the  client  haa  ioithdraum  hia  authority  to 
the  knowUdge  of  the  opposite  party. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  refusing  to  set  aside  a  compromise  of  the 
action. 

The  action  was  brought  by  Mr.  Matthews  and 
his  wife  for  malicious  prosecution,  and  was  tried 
before  Poliook,  B.,  and  a  jury.  At  a  few  minutes 
past  11  o'clock  upon  the  morning  of  the  second  day  of 
the  trial,  before  the  plaintifEs'  case  was  dosed,  in  con- 
sequence of  eooSe  observations  from  the  judge,  the 
defendant's  counsel  agreed  to  settle  the  case  upon  the 
terms  of  a  verdict  for  the  plaintiffs  for  £350,  with  costs, 
the  defendant  withdrawing  all  imputations.  The  defen- 
dant and  his  solicitor  were  not  present  in  oonrt,  being 
on  their  way  up  from  Brighton,  and  the  solicitor  had 
telegraphed  to  the  junior  counsel  that  he  and  the  defen- 
dant would  arrive  at  London  Bridge  station  at  11.5  a.m. 
The  defendant  arrived  in  court  soon  after  the  case  was 
settled  and  disposed  of,  and  protested  against  what  had 
been  done.  An  application  was  made  to  have  the  oom- 
promise  set  aside,  and  in  support  thereof  a  joint  affidavit 
was  filed  by  the  defendant  and  his  solicitor,  in  which  the 
defendant  stated  that  he  entirely  repudiated  the  terms 
consented  to  in  court,  and  that  he  bad  given  no  autho- 
rity, nor  had  he  been  asked  to  consent  to  any 
terms  of  settlement;  the  solicitor  also  stating  that  be 
gave  no  authority  to  consent  to  any  terms  of  settlement. 
The  solicitor's  managing  clerk,  who  was  in  court  at  the 
time  of  the  settlement,  also  stated  in  effect  on  affidavit 
that  he  had  no  authority,  and  that  he  had  given  the 
defendant's  counsel  no  authority  to  consent  to  any  terms 
of  settlement;  that  he  was  not  consulted  as  to  the 
nature  of  the  terms  ;  and  that  he  asked  counsel  to  wait 
until  the  defendant  and  his  solicitor  arrived  in  court. 

The  Divisional  Court  (Stephen  and  Wills,  JJ.),  dis- 
missed the  motion. 

The  defendant  appealed. 

E,  Wilber/orce  (B.  B.  WUaon  with  him),  for  the 
defendant. — Counsel  has  only  authority  to  conduct  the 
cause  in  court  and  to  fight  it ;  he  has  no  authority  to 
agree  to  a  compromiae.  The  judgment  of  Orowder,  J., 
in  Sufin/en  v.  8u;in/en,  5  W.  B.  203,  1  C.  B.  N.  S.  364, 
who  dissented  from  the  rest  of  the  court,  and  the 
judgment  of  Sir  J.  Romilly,  M.B.,  in  Sunn/en  v. 
Swin/en,  6  W.  B.  10,  24  Beav.  549,  support  this  view. 
It  is  admitted  that  the  weight  of  authority  is  against 
this  contention,  but  none  of  the  oases  were  decided  in  a 
court  of  error. 

He  also  cited  Swinfen  v.  Swin/en,  18  0.  B.  485  ; 
Sunn/en  v.  Lord  Chtlmrford,  8  W.  R.  544,  5  H.  ft  N. 
890 ;  Chown  v.  FarroH,  II  W.  R.  668,  14  0.  B.  N.  8. 
74  ;  Preatvfich  v.  Polev»  13  W.  R.  753,  18  0.  B.  N.  8. 
806 ;  and  Strausa  v.  Francis,  14  W.  R.  634,  L.  R.  1 
Q.  B.  379. 

(o.)  Reported  by  W.  F.  Babbt,  Esq.,  Barri«ter-at-Law. 


Kemp,  Q»0,,  and  S.  W,  Harper,  for  the  plalntifEB, 
were  not  called  upon. 

Lord  EsHBB,  M.R.— This  was  an  action  for  malicioas 
prosecution,  and  during  the  course  of  the  trial  counsel 
for  the  defendant,  in  the  defendant's  absence,  desiring  to 
do  the  best  be  could  for  bis  client,  submitted  to  a  verdict 
for  the  plaintiffs  upon  terms — namely,  for  £350  damages, 
the  defendant  withdrawing  all  imputations.    The  de- 
fendant now  applies  to  have  that  compromise  set  aside 
upon  the  ground  that  his  counsel  had  no  authority  to 
compromise  the  action.      That  raises  the  question  of 
the  relation  between  counsel  and  client.    That  relation 
has  been  sometimes  exproased  as  that  of  agent  and 
principal.    For  myself,  I  do  not  adopt  that  phraseology. 
The  relation  between  counsel  and   client   is  that  of 
advocate  and  client.    No  one  can  become  an  advocate 
for  another  against  that  other's  will ;  he  is  requested  by 
that  other  person,  the  client,  to  act  as  his  advocate. 
The  olient  may  withdraw  that  request  at  any  moment, 
and  the  advocate  cannot  continue  to  act  as  advocate  after 
the  request  has  been  withdrawn.    When,  however,  the 
client  has  requested  the  advocate  to  act  for  him  bb  his 
advocate,  he  has  thereby  represented    to  the  opposite 
party  that  the  advocate  is  acting  for  him  as  advocate, 
and  a  secret  withdrawal  of  the  request  not  made  known 
to  the  opposite  party  cannot  affect  that  party,  ii  he  acta 
upon  the  supposition  that  the  relationship  is  at&l  in. 
existence.     The  request  to  act  as  advocate  amounts  to  a 
request  to  do  whatever  it  is  the  reoognized  du^  of  an 
advocate  to  do  for  his  client.    The  duty  of  an  advocate 
id  to  act  for  the  client  in  the  conduct  of  the  cause  in 
court    He  acts  as  the  client's  superior,  and  has  un- 
limited power  to  do  what  he  thinks  best  for  the  interest 
of  his  client  in  the  conduct  of  the  cause.    That  unlimited 
power,  however,  is  under  the  control  of  the  court,  which 
vrillsee  that  nothing  manifestly  unjust  is  done,  and  will 
give  the  client  relief  in  such  a  case.    If  the  olient  were 
in  court,  and  the  advocate  proposed  to  do  something  to 
which  the  client  objected,  the  client  could  not  direct  the 
advocate  as  to  the  cause  he  was  to  pursue.    No  ooonael 
would  submit  to  such  dictation.     If  the  olient  were   to 
insist  upon  his  view,  contrary  to  the  opinion  of  the 
advocate,  the  client  would  have  to  withdraw  the  authority 
to  act  as  advocate.    That  was  the  only  mode  in  whieh 
the  client  could  get  rid  of  the  paramount  power  of  th<» 
advocate.    If  counsel  were  to  do  something  outside  wliat 
could  be  fairly  dsscribed  as  the  conduct  of  the  caoae, 
his  act  would  not  be  binding  upon  the  client,  unless 
done  with  the  client's  express  authority.    The  meanings 
of  the  wofds  "conduct  of  the  cause"  had  been  well 
stated  by  Pollock,  G.B.,  in  Swinfen  v.  Lord  Qhdmsford, 
8  W.  R.  544,  5  H.  &  N.,  at  p.  922  :— "  We  are  of  opinion 
that,  althougli  a  counsel  has  complete  authority  over  the 
suit,  the  mode  of  conducting  it  and  all  that  is  inc&dent 
to  it — such  as  withdrawing  the  record,  withdrawing  » 
juror,  calling  no  witnesses,  or  selecting  such  as  in  hia 
discretion  he  thinks    ought  to  be  called,   and    oth^r 
matters  which   properly  belong  to  the  suit,  and   the 
management  and  conduct  of  the  trial — we  think  he  haa 
not,  by  virtue  of  his  retainer  in  the  suit,  any  power  over 
matters  that  are  oullateral  to  it."    The  mode  of  ooa- 
ducting  the  suit,  and  all  that  is  incident  to  it,  is  there 
laid  down  as  the  limit  of  the  power,  not  of  the  aathority, 
in  its  ordinary  meaning,    of    counsel  so  long  as  the 
request  to  act  as  advocate  is  in  existence.     Besides  the 
specific  instances  given  by  the   Lord  Chief  Baron,  he 
states  that    there  are    many    other    matters    properljr 
belonging    to    the    suit    and    the    management    an<t 
conduct  of  the  trial.     Among  those  matters  most  be 
the  power  of  counsel  to  consent  to  a  verdict  upon  tsnaa* 
Here  it  is  not  suggested  that  the  client  withdrew  ttke 
request  to  act  as  advocate,  and  there  is  no  symptom  off 
any  injustice  to  the  olient,  and  so  the  client  cannot  ao^r 
come  and  ask  the  court  to  set  aside  the  compromise. 
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CbuiT  or  Attmai*, 


Matthews  v,  Munstbb. — In  bb  Pbatbb. 


High  Ooubt. 


Bowxir,  L. J. — ^In  this  action  for  maUcioas  proseoation 

tbe  defendant  inatmcted    counsel  to  appear  for  blm. 

Hie  fiiat  day  of  the  trial  paaaed,  and  at  the  beginning  of 

tke  second  day  the  <lefendant  was  not  present  in  court. 

H€  did  not  come  to  oonrt  till  nearly  11.30  a.ni.  During  that 

iBtarfal  he  leftooonsel  in  uncontrolled  command,  with  the 

datf  of  doing  hie  best  in  the  interest  of  his  client  upon 

lay  emergeney  that  might  arise.    Before  the  defendant 

srrivtd  in  eooxt  ooonael  agreed  to  a  Terdict  being  givea 

against  him,  the  defendant  withdrawing  all  impatations. 

This  coone  most  now  be  taken  to  have  been  reasonable, 

the  onlj  qaettion  being  whether  the  client  was  bound  by 

it.     CohomI  \rj  appearing   for   a   client,    undertakes 

duties  whieb  are  regulated  by  professional  honour  and 

etiquette,  sad  ooonaera  retainer  implies  that  the  client 

is  boDBd,  vitiiin  certain  limits,  by  the  conduct  of  bis 

counsel,    niose  limits  are  laid  down  by  Pollock,  O.B., 

in  tfaepBSB^  which  has  been  read  by  the  Master  of  tbe 

BoDi.    Bj  Tirtne  of  hia  retainer,  therefore,  counsel  has 

conplete  anthority  over  the  suit,  the  mode  of  conducting 

it;  ssd  all  tliat  is  incident  to  it.     He  is  clothed  with  that 

aaffaority  by  Tirtne  of    his    retainer,    and    his    beiog 

isfueiented  to  the  other  side  as  so  retained.     Whether 

eoonsel  ean  be  called  an  agent  or  not,  it  is  important  to 

remember  that  he  is   not  an    agent   in  the  ordinary 

aoeeptation  of  the  term,  and  if  he  can  be  called  ao  agent 

he  k  an  agent  oi  a  Tery  peculiar  kind,  the  limit  of 

whose  authority  ia  perfectly  well  understood.    Supposing 

the  cUent  to  be  in  comt,  in  my  opinion  it  is  the  duty 

of  counsel   to   consult  him  where    it    is    reasonable 

that   be    should    be    conaolted.     Counsel    sboald,     I 

am    Ineliaed    to    think,     consult    his    client     upon 

so     important     a    matter    as     a     compromise.      It 

does  not  follow  t^iat  counsel,  if  he  thinks  his  client's 

catawB  prejodicia],  is  bound  to  follow  it.     He  has  the 

a/tematire  of  returning  hia  brief.     Bat  in  this  case  the 

client  was  not  present  in  court,  and  so  he  cannot  complain 

that  counaelf  who    wan  doing  his  best   for  his  client, 

agreed  to  a  compromise.     Counsel  was,  so  to  speak, 

saffiag  the  ship  ;  and,  whether  we  CTolve  his  authority 

froB  Us  retainer  or  from  his  position  as  counsel,  he  had 

power  to  compromise  tbe  suit  within  reasonable  limits. 

I  vkh  to  lay  eraphasia  on  this,  that  the  duty  of  counsel 

aad  the  authority  of  counsel  come  to  the  same  thing. 

If  tha  authority  to  compromise  is  withdrawn  without 

the  Qthsr  tide  being  made  aware  of  it,  such  withdrawal 

esanol  ba  sllowed  to  prejudice  the  other  side,  who  have 

acted  apon  the  faith  of  the  existence  of  that  authority. 

It  ia  vtthin  the  duty  of  counsel  to  compromise  an  action, 

and,  tberalore,  it  is  within  the  limit  of  his  authority. 

Fbt,  LpJ. — ^This  caae  seems  to  me  to  be  a  plain  one. 

So  iaatmctions  were  given  as  to  a  compromise.     The 

tanas  of  the  compromise  included  nothing  thai  was 

properly  outside  the  scope  of  the  action  ;  nothing  mani. 

Icsttf  UBjnat.     It  was  within  coonsers  duty  to  do  the 

beiibe  oonld  lor  his  client  in  the  matter  of  a  compromise, 

■adil  within  his  duty  it  was  within  his  authority.    I 

■^  add  that,  in  my  opinion,  it  would  be  most  disastrous 

ia  the  intereats,  not  of  the  bar,  but  of  the  public,  if  we 

^Vie  to  hold  that  tbis  compromise  was  not  binding. 

^bs  tBa8eq[Bence  would  be  that  an  advantageous  offer 

■*ii>f  the  other  side  might  have  to  be  rejected  if  the 

cfimtwe  not  present  in  contt. 

-^ffflsl  diimisaed, 

Solidtoi  for  the  plaintiffs,  A.  B.  Bickards. 

for  the  defendant,  W.  Brevotr. 


Sirt  Coittt  of  iu0tirr. 


Chan.  Div 
Ohitty 


Div.l 
.J.   S 


July  21. 


In  re  Prateb. 
Desdtoe  r.  Beabb.  (a.) 


Will — Gift  of  property  at  "  my  lank  **~^8haTe  certifi' 
catea, 

A  testator  who  had  a  eath  balance  and  also  share 
eertiftcaU»f  tome  of  which  were  ineoribed  in  hia  name, 
and  others  payable  to  hearer  <U  B,^s  hank,  made  a  hequest 
of**my  property  at  R»*s  hank.** 

Held,  that  only  the  cash  balance  paesed  under  the 
bequest. 

Adjourned  summons. 

This  was  a  summons  raising  a  question  whether  a  gift 
of  '*  my  property  at  Bothscbild's  Bank  "  in  the  will,  dated 
in  1875,  of  Horatio  Prater,  M.D.,  a  domiciled  English- 
man who  died  in  1885,  passed  certain  shares  in  the 
Paris,  Lyons,  and  Mediterranean  Railway  Co.  The 
shares  in  question  were  tuitions  au  porteur  (payable 
to  bearer)  and' acttOTM  nominativea  (shares  inscribed  in 
the  testator's  name),  of  the  value  of  about  £7,000.  The 
latter  shares  show  on  their  face  the  name  of  the  owner, 
and  pass  by  what  is  equivalent  to  transfer  and  registra- 
tion, but  payment  of  the  diridends  may  be  obtained  by 
the  bearer. 

The  testator,  by  his  will,  gave  £500  to  the  8oci6t6 
Protective  des  Animauz,  and  also  '*  half  of  my  property 
at  Rothschild's  Bank,"  and  the  remaining  half  of  his  pro- 
perty to  be  dirided  between  two  public  Ubraries  in  Paris, 
naming  the  Hazarin  and  the  library  in  the  Rue 
Richelieu. 

There  was  a  balance  of  about  £320  in  English  money 
standing  to  the  account  of  the  testator  at  his  death  at 
Rothschild's  Bank,  where  the  actions  were  deposited. 

Sir  A.  Watson,  Q.C.,  and  Wiglesworth  (for  B.  F. 
Norton),  in  support  of  the  summons,  contended  that 
not  only  the  cash  balance,  but  also  the  actions  passed. 

They  cited  Jloore'w.  Moore,  1  Bro.  C.  C.  127  ;  Fleming 
V.  Brook,  1  Roper  on  Legacies,  4th  ed.,  258  ;  Arnold  v. 
Arnold,  2  My.  ft  K.  365  ;  Earl  of  Tyrone  ▼.  Marquis  of 
Waterford,  8  W.  R.  454. 1  De  G.  ?.  ft  J.  613 ;  Guthrie  ▼. 
Walrond,  31  W.  R.  285,  22  Ch.  D.  573  ;  Brooke,  v. 
Turner,  7  Sim.  671 ;  Marquis  of  Htrtford  v.  Lowther, 
7  Bear.  1. 

BoTner,  Q.C.,  and  Ingle  Joyce,  for  tl^  executors,  did 
not  dispute  that  the  cash  balance  passed,  and  were  not 
called  on  as  to  the  cutiont. 

Chitiy,  J.^I  think  it  is  somewhat  strange  that  the 
testator  should  have  annexed  to  the  gift  of  the  £500,  a 
gift  of  one-half  of  £7,000,  which  is  equivalent  to 
£3,500.  That,  to  my  mind,  is  a  slight  circumstance. 
Something  must  have  been  intended  to  pass  under  the 
gift  of  property  at  Rothschild's  Bank.  In  strict  law  the 
balance  was  a  debt  due  from  the  bank,  but  to  adopt 
part  of  the  phraseology  of  Sir  A.  Watson  in  argument 
that  is  not  the  popular  view,  and  when  I  say  that,  I 
am  not  speaking  of  tbe  popular  view  in  any  lower  sense, 
but  I  am  speaking  of  it  iu  the  ordinary  sense  in  which 
the  term  is  used  among  business  men.  In  will  after 
will  is  to  be  seen  a  gift  of  **  my  money  at  my  bankers." 
It  is  a  perfectly  intelligible  phrase,  about  which  there 
can  be  no  doubt,  and  it  is  quite  usual  for  business  men 
to  talk  of  so  much .  money  and  ao  much  cash  at  their 
bankers,  and  seeing  that  I  must  give  some  meaning  to 
these  words  it  appears  to  me  to  be  quite  right  on  the 
part  of  tbe  applicants  to  say  that  it  includes  his  balance, 

(a.)  Reported  by  Y.  dm  S.  FowU|  Eaq.,  Baixitter^at- 
Law. 
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High  Court. 


because  that  is  propertj^namely,  money— though  in 
law  a  debt — property  of  his  at  his  bankers. 

That  being  so,  is  there  on  the  facts  before  me  anything 
else  included  f  It  was  rightly  argued  that  '*  property  " 
is  a  large  term.  I  am  not  at  liberty,  nor  am  I  disposed, 
to  cut  it  down,  but  it  is  property  described  with  refer- 
ence to  a  bank — at  a  bank.  It  is  not  property  described 
with  reference  to  a  country  or  to  a  large  district— to  a 
county  like  Northumberland  or  to  an  island  like 
Mauritius ;  but  it  is  property  described  with  reference 
to  a  limited  locality — namely,  at  a  bank.  I  think  that 
the  obsenrations  of  Lord  Eldon  in  Stetifart  t.  TTie 
MarquiB  of  Bute,  11  Yes.  657,  put  the  matter  in  the 
tersest  way.  He  was  commenting  on  Lord  Hardwicke's 
decision  in  The  Gounteas  of  AyUahury'a  caae.  1  Yes. 
sen.  273,  that  bank-notes  passed  under  words  eome- 
thing  of  the  same  kind  as  here,  and  he  says,  **  It  was  a 
bequest  of  *  my  house  and  all  that  shall  be  in  it  at  my 
death.'  Lord  Hardwicke  hold  that  cash  passed,  and 
bank-notes,  which  Lord  Hardwicke  there,  I  do  not 
know  why,  considered  as  cash;  but  not  promissory 
notes  and  securities,  as  they  were  the  evidence  of  title 
to  things  out  of  the  bouse  and  not  things  in  it.  Bank- 
notes, I  think,  are  just  in  the  same  situation." 

These  adiona  were  eiridence  of  the  testator'd  title  to 
piopeity,  not  at  Bothsohild's,  but  to  property  in  the 
P.  L.  M.  Railway  Co.  I  have  read  that  passage,  not  for  the 
purpose  of  eiting  Lord  Eldon's  observations  with  regard 
to  bank-notes,  but  because  I  think  it  expressly  in  point. 
If  this  case  were  to  be  decided  on  authority  there  are 
two  cases  which  are  authorities  upon  the  general 
principle  and  not  on  the  mere  special  language  of  any 
psrticular  will.  These  are  Brooke  t.  Turner  and  The 
Marquia  of  Hertford  t.  Lowther.  I  think  it  unneces- 
sary to  go  through  these  or  any  other  cases  :  they  have 
been  so  often  refiewed.  In  my  judgment,  giving  the 
fair  meaning  to  the  word  **  property,"  taking  1t  in 
connection  with  this  limiting  and  restricting  context,  I 
think  that  none  of  the  actiona  ought  to  pass.  No  dis- 
tinction can  be  made  between  the  two  classes  of  actiona 
— namely,  those  to  bearer  and  those  which  are  called 
nominativea. 

Solicitors,  T.  P.  Dixon;  Wilkinaon  db  Howlett 


Chan.  DiT. ) 


Ghitty, 


Aug.  8. 

In  r^^GiBBONs'  Will,  (a.) 

Adminiatration — Coita — Claaa  inquiry, 

Executora  cannot,  hy  payment  into  court  or  any  other 
aeverance  of  a  legacy,  relieve  t?ie  reaidae  from  bearing 
the  eoata  oj  an  inquiry  for  the  purpoae  of  aaeertaining 
who  are  the  peraona  entitled  to  take. 

Petition. 

Executors  paid  a  sum  of  £9,500  into  court  under  the 
Trustee  Relief  Act,  stating  in  their  affidavit  that  they 
were  absolute  strangers  to  the  objecta  of  the  gift,  and 
that,  being  unable  to  ascertain  with  certainty  who  com- 
posed the  class  of  objects,  they  were  unable  with  safety 
to  distribute  the  fund  oat  of  court.  They  named  thirty 
persons  who  were  believed  to  be  interested  in  the  fund. 

In  January,  1887,  twenty-nine  of  those  persons  pre- 
sented a  petition  for  an  inquiry  and  division  among  the 
persons  found  entitled  and  payment  of  costs  out  of  the 
testator's  genersl  estate.  An  inquiry  was  directed,  and 
the  rest  of  the  petition  was  ordered  to  stand  over. 

It  was  certified  that  the  thirty  persons  mentioned  in 
the  affidavit  were   the   persons  entitled,  and  on  the 

(a.)  Reported  by  Y.  db  8.  Fown,  Esq.,  Barrister-at- 
LftW. 


petition  now  coming  on  for  further  hearing  a  queaUon 
was  raised  as  to  the  costs  of  the  petition. 

Bomer,  Q,G.,  and  Stokea,  for  the  petitioners,  con- 
tended that  the  costs  must  be  paid  out  of  the  general 
residuary  estate,  and  cited  In  re  Trick' a  TruatSt  18  W.B. 
123,  L.  R.  5  Oh.  170  ;  In  re  BirkeU,  27  W.  R.  164,  9 
Oh.  D.  576 ;  In  re  Sharpe'a  Traateea,  15  Sim.  470 ; 
Tyaon  v.  Jackaon,  80  Beav.  384. 

Whitehorne,  Q.C,  and  0.  Parke,  for  the  ezeoutors, 
submitted  that  the  parties  entitled  must,  at  their  own 
expense,  establish  their  title  to  the  fund,  and  they  re- 
ferred to  Boycott  V.  Newman,  4  W.  R.  707  lAttorney* 
General  v.  Lawea,  8  Here,  32 ;  Martineau  w.  Rogm,  4 
W.  R.  502,  8  De  Qt.  M.  &  G.  328  :  Jenour  v.  (7enotir,lO 
Yes.  562;  Morgan  &  Wnrtzburg  on  Oosts,  186;  Dug- 
dale  V.  Dugdale,  12  Beav.  247. 

Methold,  for  one  of  the  persons  entitled  who  had  pre- 
sented a  petition  but  had  not  proceeded  with  it. 
Homer  replied. 

Ohiity,  J. — In  this  cat o  the  executors  were  boond  to 
pay  the  legatees  described  by  the  testator.    No  trost 
whatever  was  created  by  the  words  of  the  will;  it  if 
simply  a  money  legacy.    Within  six  months  attar  the 
testator's  death  the  executors,  in  order   to  avoid  the 
trouble  of  ascertsining  the  legatees,  paid  the  money  into 
court.    An  inquiry  was  directed,  but  if  the  ezecntoia 
who  were  not  trustees  had  taken  the  trouble  wh  eh  they 
ought  to  have  taken  it  would  not  have  been  necessary 
to     direct  an  inquiry.      It  is  part  of    their  duty  as 
executors  to  asoertain  who  the  legatees  are  ;  that  is  part 
of  the  ordinary  course  of  administration,  the  costs  of 
which  sre  payable  out  of  residue.     I  oan  ae^  no  distinc- 
tion in  principle  between  the  costs  of  ascertaioing  the 
construction  of  the  testator's  will  and  the  costs  of  ascer- 
taining the  members  of  a  class  of  legatees.    The  pre- 
ponderance of  authority,  taking  In  re  Trick' a  Trusta  and 
In  re  Birkttt  as  two  of  the  latest  instances,  ia  in  favoor 
of  the  proposition  which  I  think  is  the  right  one— viz., 
that  the  executors  cannot,  by  payment  into  court*  or 
any  other  severance  of  a  legacy,  relieve  the  residue  from 
bearing  the  costs  of  an  inquiry  for  the  purpose  of  ascer- 
taining who  are  the  persons  entitled  to  take«     The  resoJt 
therefore  is  that  the  costs  must  come  out  of  the  re* 
siduary  estate  in  the  executors'  hands. 

Solicitors,  Bowlinga,  Foyer,  A  Hordern,  for  Moaa  S 
Sharp,  Ohester;  Cheater  A  Oo,,  for  Kent^  McKenna,  A 
Kent,  Liverpool ;  C,  D.  Woolley. 


Ohan.Div.  (  t  i- ^a 

North,  J.   ]  J'^ly*^- 

In  re  Chepstow  Bobbiw  Mii.ls  Co.  (a.) 

Oompany^Windingmup  petUion^OompuUary  or  super- 
viaion  order — Wiehea  of  ereditora-^Ooeta — Oompaniei 
Act,  1862  (25  &  26  Viet.  c.  89),  a.  149. 

A  creditor'a  petition  waapreaented  for  the  eompuUory 
winding  up  of  a  company.  After  the  presentation  of 
the  petition  the  company  went  into  voluntary  UquidaHon, 
At  the  hearing  of  the  petition  the  petitioner  aeked  for  a 
auptrviaion  order,  while  a  majority  of  the  creditora  of 
the  company  prtaaedfor  a  compulaory  order. 

Held,  that  the  court  had  no  juriadiction  under  seetioR 
149  of  the  CompanUa  Ad,  1862,  to  force  a  compulaory 
order  on  the  petitioner  at  the  instance  of  a  majority  of 
the  creditora. 

A  auperviaion  order  waa  made,  and  the  creditora 
aaking  for  a  compulaory  order  were  treated  ae  supporting 

(a.}  Reported  by  Q.  E.  Jbvfbrt,  Esq.^  Banrfater-at^Law. 
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HkhOoust. 


WHiTBHoun  V.  Edwabds 


HlOK  OOUBT. 


(k  pHiHaa,  and  were  allowed  to  ehare  in  the  eoH$ 
eceordhsttf' 

This  wai  a  creditor's  petition  for  the  compnlflorj 
viodbg  up  of  tlie  company. 

^tar  the  presentation  of  the  petition  the  company 
patied  an  extraordinaiy  resolution  to  wind  up  Tolon- 
taiily. 

On  the  haariDfiT  of  the  petition  the  petitioner  aaked  for 
arapervifiioiiorder. 

Craditon  wfaoee  debta  amounted  to  more  than  one* 
half  of  the  total  amount  of  the  company's  debts  appeared 
00  the  piti&Hi  and  pressed  for  a  oompulaory  order. 

Oae  of  these  creditors  had  filed  an  afQdaYit  in  which 
he  aDegtd  that  certain  debentures  which  had  been  iaaued 
bjtliadirectora  were  illegal,  and  that  it  was  important, 
in  ttatBteraats  of  the  credltora,  that  the  Talidity  of  the 
debmtona  ahonld  be  conteated. 

/.  G.  Wood,  for  the  petitioner. 

5.  A,  Sompaoffiv  for  the  company,  consented  to  a  super- 
linbii  order. 

B,  F.  Korion,  for  the  creditors.— A  majority  of  the 
eredltora  wish  for  a  oompulaory  order,  and  I  submit  that 
under  aeetiou  149  of  the  Companies  Act,  1862,  the  court 
oufjbt  to  haw  regard  to  their  wiahes. 

Kons,).— lam  of  opinion  that  I  have  no  juriadic- 

tioB  UDder  section  149  of  the  Companies  Act,  1862,  to 

foree  on  a  petitioner  an  oider  which  he  does  not  ask; 

and  efen  H I  bed  Jurisdiofion  to  make  a  compulsory 

oidar  Jiee  oo  ground  for  making  one  in  the  preaant  case. 

The  kgalitf  ot  the  debentures  can  be  questioned  in  a 

windiag  ap  under  auperTiaion  just  aa  well  as  in  a  com- 

puliwy  wiDding  up.     A  aupenrieion  order  wiU  therefore 

be  made,  and  Mr.  Norton's  clients  will  be  treated  as 

•oppofting  the  petition,  and  will  be  entitled  to  share  in 

the  costs  aroordiogly. 

fi^toiB,  Gregory^  Eowdiffee^  A  Co.;  Lewtn, 
^^^^n,  A  Atiderion  ;  G.8,  Warmington. 


€%tt.I)iv  1  " 

fi&Iiag/j;}  Oct.  28;  Not.  1,  8. 

Whitbhoxtse  v.  Edwabds.  (a.) 

Advanca  in  testator* e  lifetime — Advancement^^  Cr editor b^ 
deed — Release — Surety. 

TtdaUn'e  eon  agreed  to  purehaee  a  husineet  for  £300 

■X2  a  fmrther  sum  payaUe  by  instalments.     Testator 

^dxenkted  the  £300,  and  joined  with  his  son  in  promissory 

^det  te  secure  the  instalments,  the  first  of  which  he  paid 

^f^Ufdl  due.     The  rest  were  paid  by  his  executors  out 

^  ^«  fsCofe.     TetMor  by  his  will  gave  his  son  a  share 

^  Uf  residuary  esfo^e,  directing  that  advances  should  be 

^d  or  taken  as  part  of  the  share.    After  the  testator's 

*>tt  ike  son  executed  a  creditors*  deed^  under  which  the 

^o^of  the  business  proved  for  his  unpaid  purchase- 

f^i  Ud  did  not  obtain  satisfaction.    The  deed  con* 

^^^^rdeaae  to  the  principal  debtor  and  a  reservation 

V^ijitt  against  sureties* 

^*H  that  the  sums  paid  by  the  testator  were  advances 
*^M  the  meaning  of  the  will^  but  that  the  sums  paid 
h  tU  executors  were  not;  t?iat  such  advances  were  not 
w  J«  denned  advancements  for  the  benefit  of  the  eon; 
™  ttq<»  as  to  the  subsequent  instalments  which  the 
«Kufofi  had  paid,  they  might  retain  them  out  of  the 
»»«««  11/  the  sen's  sTiare,  or  might  prove  under  the 
wrf^rs*  deed,  in  which  ease  they  must  adopt  the  proof 
motfy  made  by  the  vendor,  and  stand  in  his  shoes. 

^«-  B^ortedt^Ii^S.  Beistowe,  Esq.,  Bariister-at-Uw. 


The  late  Oeorge  Frederick  Whitehouse,  who  died  on 
the  20th  of  Hay,  1886,  by  hU  will,  dated  the  2nd  of 
October,  1885,  after  appointing  the  plaintiffs  his  exeou- 
ton  and  trustees,  derised  and  bequeathed  to  them  his 
real  and  residuary  personal  estate  upon  trusts  after  the 
death  of  his  wife,  as  to  one-fifth  part  for  his  son  Daniel 
absolutely ;  and  as  to  one  other  fifth  part  to  inveat  the 
aame  and  pay  the  income  to  his  son  George  Frederick 
Whitehouse  for  his  life,  and  after  hie  death  to  stand 
possessed  of  the  capital  and  income  of  that  fifth  part 
upon  truat  for  his  children  at  twenty-one  or,  in  the  case 
of  daughters,  maniage.  And  the  testator  proceeded  aa 
follows  :— *'  And  if  there  shall  be  no  suoh  child  as  afore- 
said of  my  son,  the  said  George  Frederick  Whitehouse, 
then,  subject  to  the  trusts  and  powers  hereinbefore  de- 
clared in  favour  of  my  said  son,  Gkorge  Frederick 
Whitehouse,  and  his  issue,  I  direct  that  his  original 
share  and  idso  any  share  or  shares  which  shall  have 
accrued  under  this  prorision  shall  accrue  to  and  be  held 
in  truat  for  my  other  children  in  equal  shares,  but  so 
that  the  further  share  accruing  to  each  of  them  ahall  be 
held  by  the  trusteea  or  trustee  upon  and  subject  to  the 
like  trusts  and  powers  as  are  hereinbefore  and  herein- 
after dedared  oonoeming  their  original  ahalres.*'  And 
the  testator  disposed  of  one  other  fifth  part  upon  the 
like  truats  in  favour  of  another  son,  and  the  remaining 
fifth  part  upon  truats  in  favour  of  a  daughter.  And  the 
will  contained  the  following  declaration : — "  I  declare 
that  before  any  of  my  three  sons  the  said  Daniel 
Whitehouse,  Gkiorge  Frederick  Whitehouse  the  younger, 
and  Henry  Arthur  Whitehouse  shall  participate  under 
the  trusts  of  this  my  will  they  shall  repay  to  the  trustees 
or  trustee  all  sums  of  money  that  I  have  advanced  to 
them  during  my  lifetime ;  but  the  trustees  or  trustee  for 
the  time  being  of  this  my  will  shall  not  be  answerable  or 
accountable  in  any  way  in  case  my  said  sons  shall  be 
unable  to  repay  such  sums  of  money  so  advanced  by  me 
to  them  as  aforesaid ;  but  suoh  advances  shall  be  taken 
to  be  as  part  of  their  share  under  the  trusts  of  this  my 
will.*' 

In  March,  1885,  George  Frederick  Whitehouse,  the 
son,  entered  into  an  agreement  with  John  Oartland  for 
the  purchase  from  him  of  the  business  of  a  brassfounder 
at  the  price  of  £1,532  6s.  8d.,of  which  £300  was  pay- 
able at  once,  and  the  remainder  by  five  instalments  of 
varying  amounts,  to  be  paid  at  specified  dates,  the  in- 
stalments l>eing  secured  by  joint  and  several  promissory 
notes  of  the  testator  and  his  son.  The  testator  advanc<*d 
to  his  son  the  said  sum  of  £300,  and  also  subsequently 
paid  the  sum  of  £144  168.  Id.,  being  the  amount  of  the 
first  instalment  which  fell  due,  with  interest  and  costs. 
The  other  instalments  were  all  paid  by  the  executora  out 
of  the  testator's  estate. 

On  June  12,  1886,  Gkorge  Frederick  Whitehouse. 
the  son,  assigned  all  bis  property  to  the  defendant 
Edwards  for  the  benefit  of  his  creditors.  This  deed 
was  executed  by  Oartland  at  a  creditor  for  the  balance 
of  his  purchase-money.  The  deed  contained  a  release 
from  the  executing  creditors  to  G^rge  Frederick  White- 
house,  the  son,  subject  to  a  reservation  of  rights  against 
sureties. 

The  present  summons  was  taken  out  by  the  executors 
to  determine  (1)  whether  the  sums  paid  by  the  testator 
and  his  executors  constituted  debts  owing  by  G.  F. 
Whitehouse,  the  son,  to  the  testator*s  estato ;  (2) 
whether  any  and  which  of  such  sums  were  advances 
within  the  clause  in  the  will ;  (3)  whether  suoh  of  them 
as  were  advances  ought  to  be  retained  out  of  the  corpus 
of  G.  F.  Whitehouse's  share  ;  (4)  whether  such  advances 
were  primarily  charged  on  the  life  interest  in  suoh 
share ;  (5)  whether  the  executors  hnd  a  right  to  retain 
the  life  interest  of  G.  F.  Whitehouse  to  satisfy  the  sums 
paid  by  the  executors  since  the  testator's  death,  and 
(6)  whether  the  executors  should  prove  under  the 
creditors*  deed. 


IBi 
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High  Cottbt. 


Whitbhoubb  V,  Edwabbb. — Oavb  V,  Habris. 


HlOH  OOUBT. 


W.  p.  Beaie,  for  the  plaintiile. 

CoU,  for  the  defendant  Edwards. 

WiUia  Bundf  for  a  benefioiar j  under  the  will. 

The  oases  oited  are  referred  to  in  the  judgment 

SriBLmo,  J.,  after  stating  the  facts  as  aboTe  set  forth, 
proceeded  as  follows : — ^Are  all  or  anj  of  the  sums  so 
paid  b^  the  testator  or  his  executors  to  be  deemed  sums 
of  money  advanced  during  the  testator's  lifetime  withih 
the  meaning  of  the  clause  in  his  will  ?  Authority  on 
this  is  scarcely  needed,  but  Atuter  ▼•  JPowdl,  1  De 
G.  J.  &  S.  99,  11  W.  R.  Ch.  Dig.  138,  is  in  point. 
I  think  the  two  sums  paid  by  the  testator  in  his 
lifetime  are  such  adTances,  but  those  paid  by  his 
executors,  as  to  which  the  liability  only  was  incurred 
in  the  testator's  lifetime,  are  not.  With  regard  to 
the  two  sums  advanced  by  the  testator  in  his  Ufetime, 
the  mode  in  which  they  are  to  be  dealt  with  is  marked 
out  by  the  will.  Any  sons  to  whom  such  advances  have 
been  made  are  directed  to  repay  them,  and,  if  they  cannot, 
they  are  to  be  taken  as  part  of  their  shares.  It  was 
contended  that  this  meant  that  the  advances  to  G.  F. 
Whitehouse,  the  son,  were  to  be  repaid  out  of  the 
income  coming  to  him  during  his  life,  so  that  there  could 
not  be  a  complete  ascertainment  of  the  share  until  the 
income  had  been  applied  in  repaying  the  advances.  I  do 
not  think  that  is  so.  I  think  the  testator  intended  that 
there  should  be  a  settlement  and  division  at  once,  and 
that  *'  share  "  means  the  corpus.  This  construction  is 
also  supported  by  the  accruer  danse  and  by  the  fact 
that  one  of  the  fifth  shares  is  bequeathed  absolutely. 

It  was  then  contended  that  the  advances  in  question 
were  to  be  deemed  advancements  for  G.  F.  Whitehouse, 
the  con,  and  the  cases  of  Dyer  v.  Dyer,  2  Oox,  92 ; 
BedingUm  v.  Bedington,  3  Ridg.  P.  C.  190 ;  and  Drew 
V.  MarUn,  12  W.  R.  547,  2  H.  fr  M.  130,  were  relied  on. 

In  Dyer  v.  Dyer,  which  was  decided  in  1788,  the 
Lord  Chief  Baron  said :  *'  The  clear  result  of  all  the 
oases,  without  a  single  exception,  is  that  the  trust  of  a 
legal  estate,  whether  freehold,  copyhold,  or  leasehold : 
whether  taken  in  the  names  of  the  purchasers  and  others 
jointly,  or  in  the  names  of  others  without  that  of  the 
purchaser:  whether  in  one  name  or  several:  whether 
jointly  or  successive,  results  to  the  man  who  advances 
the  purchase- money."  That  is  supported  by  Jessel, 
M.R.,  in  Marshal  v.  CrutuoeU^  L.  R.  20  Eq.  328, 
who  says  (p.  329),  '*As  I  understand  it,  the  law  is 
this :  the  mere  circumstance  that  the  name  of  a  child 
or  a  wife  is  inserted  on  the  occasion  of  a  purchase 
of  stock  is  not  sxd&cient  to  rebut  a  resulting  trust  in 
favour  of  the  purchaser  if  the  surrounding  circum- 
stanoeslead  to  the  conclusion  that  a  trust  was  intended." 

These  cases  do  not  directly  apply  here.  The  cases 
more  particularly  relied  upon  were  BsdingUm  v.  Reding* 
ton  and  Drew  v.  MavMn.  Bedington  v.  Bedington^  so 
far  as  applicable  to  the  present  case,  is  stated  by  Lord 
Hatherley  in  Drew  v.  Martin^  2  H.  ft  M.,  at  pp.  133, 134. 
[His  lordship  read  the  statement  of  Bwlington  v. 
Bedington  there  given,  and  also  stated  the  case  of 
Drew  V.  Martin^  and  continued :— ] 

Those  cases  differ  from  the  present  in  one  important 
respect.  In  both  the  oontraat  was  that  of  the  testator 
himself.  Here  the  contract  was  not  that  of  the  testator 
at  all.  It  was  a  contract  by  the  son  to  purchase  and 
pay  for  a  certain  business.  The  father  was  only  mixed 
up  in  it  because  a  surety  was  required.  That  distin- 
guishes the  case  from  Bedington  v.  Bedington,  But  if 
Dyer  v.  Dyer  applies,  consider  how  the  matter  would 
work  out.  It  is  the  son's  contract.  As  between  father 
and  son,  the  son  has  no  right  to  resort  to  the  father  for 
any  part  of  the  puroiiase-money,  and  if  the  son  pays  the 
purchase-money  there  is  no  advancement.  If  the  son 
does  not  pay  voluntarily,  and  Judgment  is  recovered  i 
against  him  and  payment  obtained,  there  is  no  advance-  I  (a«)  Reported  by  P.  F.  WnxiLEBy  Esq.,  Barrister-«t-I<AW. 


ment.  But  it  the  vendor  chooses  to  sue  the  father  there 
is  an  advancement.  The  fact  is,  yon  must  look  at  sll  the 
circumstances  of  the  case.  The  testator  here  did  not  do 
anything  to  bind  himself  to  treat  these  sums  as  gifts  to 
the  son.    They  are  consequentiy  not  advancements. 

Then  the  next  question  is  with  regard  to  the  podtioa  of 
the  executors.    Oartland  proved  under  the  creditors' deed 
of  June,  1886.  It  is  immaterial  whether  he  got  anTthing. 
He  did  not  obtain  coi^plete  satlsfaotion,  and  the  reddae 
was  paid  by  the  executors :  Oreen  v.  FTynn,  17  W.  B. 
385,  L.  R.  4  Ch.  204,  and  Bateson  v.  Gosling,  20  W.R. 
98|  L.  R.  7  0.  P.  9,  show  that  this  was  not  an  absolute 
release  of  the  debt  so  as  to  be  equivalent  to  a  ooYenant 
not  to  sue.    The  surety    was  not  released,  and  the 
executors  were  right  in  paying  as  they  did.    They  are, 
then,  entitled  to  the  promissory  notes,  and  may  recover 
upon  them  against  the  principal  debtor,  G.  F.  White- 
house,  or  they  may  stand  in  the  place  of  the  principal 
creditor  whom  they  have    already  paid,  and  come  in 
under  the  creditors'  deed.    In  that  case  they  must  adopt 
the  proof  already  made  by  Oartland,  and  stand  in  his 
place.    Would  not,  then,  the  release  by  the  deed  given 
to  the  principal    debtor  be    effective  as  between  the 
executors  and  him  P    It  seems  to  me  that  it  would,  and 
I  am  confirmed  in  that  view  by  Stammers  v.  BUiott, 
16  W.  R.  489,  L.  R.  3  Oh.  195.      It  seems  to  me  that 
the  position  of  the  executors  is  this ;  they  may  choose 
whether  they  will  stand  upon  the  original  contract,  In 
which  case  they  would  be  entitied  to  retain  out  of  the 
income,  or  they  may  go  in  under  the  deed,  and  then 
they  must  give  up  that  right  of  retainer.    They  must 
determine  according  to  what  is  for  the  benefit  of  the 
estate.    As  to  that  I  cannot  decide.    Igi?e  therefore 
the  following  answers  to  the  questions  raised  by  the 
summons : 

(1.)  All  the  sums  paid  by  the  testator  and  his  executors 
constitute  debts  owing  by  G.  F.  Whitehouse  to  the 
testator's  estate. 

(2.)  The  sums  paid  by  the  testator  in  his  lifetime  are 
advances  within  the  meaning  of  the  clause  in  the  will, 
and  the  others  are  not. 

(3.)  The  last-mentioned  sums  forming  advances  are 
to  be  retained  out  of  the  corpus  of  G.  F.  Whitehonse'a 
share  if  he  cannot  pay  them. 

(4.)  Such  sums  are  not  primarily  charged  on  his  life 
interest. 

(5.)  The  executors  have  a  right  to  retain  the  life 
interest  of  G.  F.  Whitehouse  to  satisfy  the  amount  paid 
on  the  promissory  notes  since  the  testator*a  death. 

(6.)  The  executors  should  not  prove  under  the  deed  if 
on  inquiry  in  chambers  it  appears  that  their  so  proving 
and  consequently  giving  up  the  right  to  retain  out  of  the 
life  estate  would  not  be  for  the  benefit  of  the  < 


Solicitors,   H.  TyrreU;  Miller  A  Miller ;  Kenedy, 
HugheSy  A  Kennedy, 


Ohan.  Div.   1  ^     ^- 

Kekewich,  J.  f  ^^  *^' 

Cave  v,  Habbis.  (a.) 

Will  —  Construction  —  Specific  devise  —  A/ter'Ooqtsir^d 
property-^  Wills  Ady  s,  24. 

A  testator ,  by  a  codicil  made  in  August,  1867,  dewimti 
to  the  defendant  in  fee  '*  aU  tho$e  three  freehold  ooiimgm 
and  premises  thereunto  belonging,  situited  in  M,,  a^ 
joining  the  C.  Inn,  which  1  have  lately  purehaa&dJ* 
The  testator  bougfit  the  cottages  in  1867.  3e  mtsbee-- 
quenUy  sold  two  of  them^  but  he  lived  in  the  thzrti  till 
his  dtath  in  1883.    In  1875  he  acquired  a  garden,  at  thm 
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High  Ck)T7RT. 


rtaro/ihe  <me  in  which  he  Uved,  and  und  it  during  his 
lifeoMpari  of  his  reM&nee, 

Hdd,  that  the  garden  did  not  pan  to  the  devisee  wUh 
Oe  coCIb^  that  remained  uneold. 

Tb«  qnesUoQ  in  tliia  case  was  whether,  under  seotioii 
S4  of   the  \nil8    Act,   a  de?ise  of    a    oottage   "and 
premiaeB  thareanto    belonging    .     .     .     which  I   have 
Utdy  pnrehaaed"   included  a  garden  attached   to  the 
cottage  whidi  waa   acquired  by  the  testator  after   the 
codicil  eo&tainiug  the  devise  was  executed.  The  testator, 
by  a  oodicfl  dated  the  S6th  of  August,  1867,  deTised  to 
the  defendsat  in  fee  ''  all  those  three  freehold  cottages 
and  preaiises  thereunto  belonging  situated  in  Exeter- 
street  sloreaaid,  adjoining  the  Crown  and  Anchor  Inn, 
which  I  hate  lately  purchased."  The  testator  purchased 
the  cottages  in    1867  ;  he   subsequently  sold  two  of 
them,  bit  he  liTed  in  the  third  (known  as   No.  105, 
£xetcr.stnet}  nnta  his  death  in   1883.    In  1836  the 
testator  and  his  brother  had  purchased  a  garden  at  the 
rear  of  the  oottagea.  which  tbey  held  as  tenants   in 
oomaoo.    In  1875  the  brother  died,  having  devised  his 
shsze  to  the  teatator.    From  the  year  1875  till  his  death 
tbe  testator  ooenpied  the  garden  as  forming  part   of 
105,  Exster-atreet.     The  defendant  claimed  the  garden 
as  passing  under  the  devise  of  the  house ;  the  plaintiff 
waa  tbe  b^-al-Unr  of  the  testator,   and  urged  that 
^eva  waa  an  tnteetaey  as  to  the  garden.  The  arguments 
used  and  the  eaaes  cited  appear  from  the  judgment. 

Berber,  Q,C^  and  Vemon  B.  Smith,  for  the  plaintiff. 

Warmimfton,  Q,C.,  and  E.  FT.  Byrne,  for  the  de- 
fflndaot. 

£bxsw7cii^  J. — The  question  which  I  have  to  decide 

iff  wbetbet  a  garden  which  did  not,  until  a  late  period, 

belong  to  or  form  part  of  any  particular  house,  passed 

by  the  apeeiOa  devise  (because  it  is  strictly  a  specific 

deviee)  contained  in  the  codidl  of  the  testator  in  this 

aciiott,  which  for  all  purposes  we  may  treat  as  his  will, 

Hiisaiueh  ma  the  will  itself  contained  no  devise  of  real 

«Me,  and  may  be  left  out  of  consideration  altogether. 

The  eodieil  ia  dated  the  24th  of  August,  1867,  and 

at  that  time  the  testator  was  not  the  owner  of   this 

gBden,  ncv  did  he  ooenpy  it,  nor  did  it  belong  to  any 

me  of  the  bonam  mentioned  in  the  codicil.    He  changed 

hii  naknem  from  time  to  time,  and,  as  he  did  himself 

oenpytfie  garden  in  connection  with  one  or  more  of 

thoee  rnaidcuuss,  for  the  present  purpose  it  is  enough 

to  observe  that  for  some  time  before  his  death,  and,  as 

I  OBderstaad,  up  to  the  date  of  his  death,  he  was  in 

the  oeeopation  of  No.  105,  Exeter-street,  which  was 

one  of  three  oottages  which  he  had  purchased  some  time 

hcfore,   the  other  two  having  been  sold,  and  that  in 

esnection  with  No.  105,  Exeter-street  he  occupied  the 

IsidflB,  which  was  approached  by  a  door  at  the  back 

<*Bo>  105.    I  have  to  consider  whether,  under  those 

rfniiais4aiiuue,  he  having  died  in  1883,  the  garden  passed 

hf  tUa  eodiciL     The  devise  is  in  the  first  instance— 

4at  is  to  my,  the  governing  words  of  the  devise  are — 

'Athoee  three  freehold  cottages,"  which  I  take  for 


9ntsi  (there  is  no  dispute  about  it)  mean  105,  106, 
*■&  1^.  It  is  impossible  to  suppose  that  the  garden 
^»  iKmded  to  pass,  or  would  pass,  by  the  description 
^  ^m  freehold  oottages — at  any  rate,  at  that  time. 
He  aMitbe  words,  "^and  premises  thereunto  belonging, 
ataate  h  Ezeter-street  aforesaid,"  of  course  referring 
to  the  eottages,  not  to  the  premises  thereunto  belonging. 
^fa^Dden,  if  it  is  part  of  the  premises  thereunto 
Mm^ag,  muat  be  part  of  the  premises  belonging  to 
«eef  the  oottages— namely,  to  105. 

U  is  not  suggested  that  it  belonged  to  either  of  the 
«AaBk  That  it  did  at  the  time  of  the  death  belong  to 
1^105  has»  I  think*  been  conceded  ;  at  any  rate  it  has 
^  temad  the  subject  of  serious  argument.  In  strict 
kit  did  beloi«  to  it  is  a  question  into  which  I 


did  not  propose  to  enter.  I  assume  that  at  the  testator's 
death  it  did.  He  then  describes  the  property  as  adjoining 
the  Grown  and  Anchor  Inn.  I  d?  not  intend  to  dwell 
upon  that,  because,  although  in  one  sense  the  garden 
did  not  adjoin  the  Grown  and  Anchor  Inn,  it  was  near 
enough  to  apply  to  the  whole  property.  Then  come 
these  words,  which  apply  to  the  whole  question,  *'  which 
I  have  lately  purchased  " — a  statement  which  was  per- 
fectly true  in  1867,  but  was  only  true  in  1883  on 
the  hypothesis  that  "lately"  is  a  flexihle  word  and 
might  mean  at  any  time  in  the  testator's  lifetime.  If  I 
am  to  construe  the  will  as  dated  in  1867,  and  standing 
alone,  I  have  no  hesitation  in  construing  it  to  exclude 
the  garden ;  it  does  not  oome  within  any  part  of  that 
description.  But  then  I  am  told  it  does  come  within  it, 
and  that  is  the  real  question  by  force  of  the  24th 
section  of  the  Wills  Act,  which  enacts  that  every 
will  shall  be  construed  with  reference  to  the  per- 
sonal and  real  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the 
dmth  of  the  testator,  unless  the  contrary  intention 
shall  appear  by  the  will.  I  understand  that  to  mean 
that,  in  order  to  construe  a  will  with  the  view  of  ascer- 
taining what  real  and  personal  estate  is  comprised  in  it, 
you  must  read  it  to  make  it  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator, 
and  that  you  are  not  so  to  construe  it  for  any  other  pur<> 
pose.  Attempts  have  often  been  made  to  construe  a 
will  as  from  the  date  of  the  death  for  the  purpose  of 
ascertaining  the  persons  beneficially  interested,  but  the 
section  has  always  been  relied  upon  to  answer  any  such 
arguments  as  that ;  it  is  only  to  be  construed  in  that 
way  for  the  purpose  of  Mcertaining  what  is  the  real  and 
personal  estate  comprised  in  it. 

Now  Mr.  Warmington  says  that  in  order  to  decide 
against  him  I  must  find  words  here  excluding  the 
garden,  which  was  afterwards  annexed  to  No.  105. 
That  does  not  seem  to  me  to  be  the  proper  way  of 
applying  the  Act  of  Parliament.  It  is  a  convenient 
way,  from  his  point  of  view,  of  stating  the  meaning  of 
the  Act,  but  it  does  not  seem  to  me  to  be  correct.  I 
prefer  the  principles  indicated  by  Hall,  Y.G.,  in  Dicken- 
son V.  Dickeneon,  28  W.  R.  141,  9  Gh.  D.  667,  12  Gh.  D. 
22,  where  he  says  there  are  no  words  which  limit  the 
property  there  to  that  which  the  testator  possessed  at 
the  date  of  the  will,  showing  that,  in  the  Yice-GhanceU 
lor's  opinion,  what  yon  want  is  words  which  limit  the 
devised  property  to  that  which  the  testator  had 
at  the  date  of  the  will  rather  than  excluding 
something  purchased  afterwards.  And  I  find  pre- 
cisely the  same  principle,  as  I  understand  it,  laid 
doim  by  Wood,  Y.G.,  in  the  case  of  Dottglae  v.  Douglae, 
Kay,  400,  2  W.  B.  Dig.  123,  which  was  quoted 
by  Mr.  Barber.  He  refers  to  Cole  v.  Scott, 
1  Mac.  ft  G.  518,  saying,  "Lord  Gottenham  says 
what  everyone  must  agree  in  thinking  correct — 
that  the  intention  of  the  testator  is  not  to  be  altered, 
and  if  it  be  clear  that  the  testator  is  not  referring 
to  a  general  dass  of  property,  but  to  something  specific, 
the  new  statute  Is  not  to  have  the  operation  of  pas^iog 
property  which  evidently  was  not  in  the  contemplatioa 
of  the  testator,  where  the  subject  of  the  gift  appears  to 
have  been  defined  and  marked  out  by  him  as  existing  at 
the  period  when  he  is  speaking." 

To  my  mind  the  testator  here  has  defined  and  marked 
out  a  specific  property  as  that  which  was  in  his  con- 
templation and  which  he  intended  to  devise  ;  therefore, 
according  to  Wood,  Y.G.'s,  priuctple,  the  statute  is 
not  to  have  that  operation.  I  observe  that  Wood,  Y.G., 
refers  to  it  as  a  new  statute,  though  he  was  speaking  in 
1854  and  the  Act  was  passed  in  1837,  which,  perhaps, 
may  excuse  the  testator  for  using  the  word ''lately" 
with  reference  to  property  purchased  some  time  before. 
Not  only  does  he  spedfj^  three  freehold  cottages,  but  he 
refers  to  them  as  those  which  he  has  lately  purchased. 


184 

THE  WEEKLY  REPORTEB. 

[Jan.  7, 1888.1 

Vol.  XXX 1^. 

High  Ooubt. 

BxG.  V.  Farbant. 

HlOK  GODBT. 

I  mast  look  at  the  will  as  at  the  date  for  the  purpose  o( 
ascertaining  what  he  meant.  The  words  seem  to  me  to 
deal  with  this  spedfio  property  spedfled  by  refer snoe  to 
a  purchase  then  lately  made.  I  do  not  think  that  any 
alteration  really  would  be  made  in  the  sense  if  I  con- 
strued it  at  the  date  of  the  will.  The  only  difficulty 
would  be  that  "  lately  **  would  have  a  reference  to  a  data 
long  before ;  but,  construing  the  gift,  as  I  say  I  tbiak 
it  is,  as  a  specific  gift,  it  is  not  enlarged  by  the  opera- 
tion of  the  words  of  the  Act  of  Parliament  wbioh,  for  the 
reasons  mentioned  by  Wood,  Y.O.,  have  no  application. 

So  deciding,  it  will  be  observed  that  I  do  not  rely  at 
all  on  the  words  at  the  end  of  section  24,  "  unless  the 
contrary  intention  shall  appear."  I  think  those  words 
are  intended  to  apply  to  a  case  where  it  would  otherwise 
be  possible  and  right  to  construe  the  will  so  as  to  in- 
clude the  particular  real  or  personal  estate,  but  in  some 
way  or  other,  expressly  or  by  implioation,  the  testator 
has  evidenced  a  contrary  intention.  I  do  not  think  it 
would  be  right  to  say  here  that  ho  has  expressed  a 
contrary  intention.  I  prefer  to  say  that  he  is  dealing 
with  something  specific,  that  the  will  passes  that  specific 
property  and  nothing  else,  and  that,  therefore,  the  Act 
does  not  appl  j. 

I  think,  therefore,  £  must  hold  that  the  defendant  is 
not  entitled  to  this  property— in  other  words,  that  her 
counter-claim  faUo — and  I  think  I  must  give  the  plaintifE 
the  costs  of  that  counter-claim,  which  will  be  set  ofi 
against  the  oosts  which  are  to  be  deducted  out  of  the 
moneys  in  the  defendant's  hands  and  which  are  payable 
by  her  to  the  plaintifE  in  regard  to  the  other  property. 
I  suppose  there  is  no  need  of  an  account  or  anything  of 
that  kind. 

Solicitors  for  the  pUintlfl,  Hume^  Bird,  Jk  Eldridge, 
agents  for  ilfoore  <£;  Bawlin$,  Lymington. 

Solicitors  for  the  defendant,  Oregory,  Bowdiffes,  A 
Co. 


Q.  B.  Div*  (Stephen  and  Charles,  J  J.)  Nov.  19. 

Beg.  v.  Fabrakt.  (a.) 

Juaiice  of  the  peace  —  DUqucUificaiion  on  ground  of 
interest — Summoned  ae  toitnesit 

A  magistrate  had  visited^  as  medical  attendant,  a 
person  who  alleged  that  he  had  heen  assauUed,  He 
strongly  advised  his  patient  not  to  proseeute,  and  a/ter^ 
wards  received  a  communication  from  the  person  alleged 
to  have  committed  the  assault,  in  whieh  an  apology  was 
tendered,  and  a  desire  expressed  for  an  amioMe  settte^ 
ment.  It  was  alleged  that  he  would  he  a  necessary 
witness  for  the  prosecution. 

Held,  that  he  was  not  disqualified  from  sitting  to  hear 
a  summons  taken  out  for  the  alleged  assault,  either  on 
the  ground  of  interest  or  because  he  might  he  called  as  a 
witness. 

This  was  an  application  for  a  supersedeas  to  set  aside 
a  rule  absolute  for  a  prohibition  to  restrain  Dr.  Farrant, 
the  mayor  of  Taunton,  from  sitting  as  one  of  the  magis- 
trates of  that  borough  to  hear  and  adjudicate  upon 
certain  summonses  for  assault. 

It  appeared  from  the  affidavits  that  Dr.  Farrant  had 
been  called  in  to  attend  one  of  bis  patients  after  the 
alleged  assault  bad  taken  place  as  his  medical  attendant, 
and  had  advised  him  not  to  bring  the  matter  before  the 
magistrates.  He  had  aleo  received  a  communication, 
alleged  to  amount  to  an  admission,  from  the  person 
againet  whom  it  was  intended  that  a  summons  for 
assault  should  be  taken  out.  It  was  therefore  intended 
that  he  should  be  called  as  a  witness  for  the  prosecution. 


(a.)  Reported  by  A.  H.  TodDi  Esq.,  Barriater-at-Law. 


It  was  further  alleged  that  he  had  offered  to  bet  that 
the  magistrates  would  not  convict  in  such  a  case,  though 
this  was  contradicted. 
A  rule  nisi  for  a  supersedeas  having  been  obtahied, 

Wheeler,  Q.C,  and  BarUeyDsnniss,  in  support  of  the 
prohibition.— The  conduct  of  the  mayor  was  equivootl, 
and  showed  he  had  a  bias.  It  is  not  only  a  pecanisry 
interest  which  disqualifies,  but  any  interest  which  the 
magistrate  is  shown  to  have  which  is  caloulatsd  to  bisa 
his  Judgment. 

They  cited  Dimes  t.  Orand  Junction  Canal  Co., 
3  H.  L.  Gas.  769,  and  cases  there  referred  to  ;  Shortt  oa 
Information,  Mandamus,  and  Prohibition,  L,  441 ;  Beg. 
V.  Handsley,  30  W.  B.  368,  8  Q.  B.  D.  383 ;  Beg.  v. 
Recorder  of  Cambridge,  6  W.  R.  80, 8  El.  &  Bl.  637. 

Sir  H.James,  Q,C,,andBlake  Oilers,  eonfra.— Dr.Far- 
rant  was  only  interested  as  a  peacemaker.  The  esse 
is  not  analogous  to  that  of  a  Juror  who  is  interested; 
it  is  here  sought  to  deprive  a  magistrate  of  his  ofllos : 
Beg.  V.  Alcock,  37  L.  T.  N.  S.  829,  26  W.  B.  Dig.  112. 
The  mere  fact  that  he  may  be  called  as  a  witness  would 
not  disqualify  him  :  Reg.  v.  Tooke,  32  W.  R.  75S. 

Stbphbx,  J.— It  is  a  most  important  legal  prinoiple 
that  no  one  shall  be  judge  in  his  own  cause ;  that  so 
one  shall  sit  as  a  judge  when  he  has  the  smsQsit 
pecuniary  interest  in  the  dispute  before  him  is  a  doo- 
trine  that  has  been  carried  to  very  great  length.    There 
is  no  suggestion  in  the  present  case  that  Dr.  Farrs&t 
has  any  pecuniary  interest  in  the  present  matter.    Bat 
the  law  says  that  though  the  judge  or  magistrate  his  no 
pecuniary  interest  in  a  cause,   he   may  be  otherwiis 
interested  in  it  to  such  an  extent  as    to  bias  his  judg- 
ment, and  then  he  oaght  not  to  sit  su  a  judge.    Thus 
in  Reg.    v.    Band,  L.    R.    1  Q.  B.    230,    14   W.  B. 
0.    L.    Dig.     47,    it    was     held     that    though    the 
mere   possibility   of    bias   in   favour  of   one   of    the 
parties  does  not  ipso  facto  avoid  fche  deelsion  of  the 
judge,  yet  wherever  there  was  real  likelihood  that  such 
a  bias  did  exist  it  would  be  otherwise.    That  deoisioo 
was  approved  of  in  Reg.  v.  Myers,  24  W.  R.  392,  1 
Q.    B.    D.    173,    and   Reg.     v.     Handsley.       There- 
fore   the    question  we    have    to    decide    is   whether 
such    a    substantial     interest    has     been    shown    in 
this  case  that   it   is    probable    that    if    Dr.    Fanant 
heard  the  charges  of  assault  he  would  be  likely  to  show 
a  real  bias  in  favour  of  one  of  the  parties.     The  rsralt 
of  the  evidence  we  have  heard  is  that  Dr.  Farrant  «■* 
called  in  to  attend  one  of  his  patients,  whom  he  trested 
for  certain  injuries,  and  to  whom  be  gave  the  advice  thst 
it  would  be  better  not  to  take  the  case  into  cour^  bat  to 
settle  it  quietly.    That  advice  seems  to  have  been  given 
by  him  as  a  friend.    Afterwards  he  received  a  mesNge 
that  the     person    alleged    to    have    oommitted  the 
assault    was    willing    to     apologize     for     what    had 
happened,  and  to  come  to  an  arrangement.    The  other 
side,  however,  had  by  this  time  instructed  their  solici- 
tors.   Does  that  show  any  real  bias  P     T  am  bound  to 
say  I  cannot  see  anything  of  the  kind.     We  suggested 
when  this  case  was  first  mentioned  that  it  would  be 
better  to  settle  it  out  of  court,  surely  that  does  not 
show  any  bias  In  us.    It  is  also  said  that  it  would  bs 
necessary  to  call  Dr.  Farrant  to  give  evidence  in  the 
case  as  to  the  nature  of  the  injuries  and  aa  to  the  adnis- 
eion.    It  may  be  that  this  is  a  ground  for  Dr.  Farrsat 
to  say,  as  a  matter  of  grace,  he  would  not  sit  oaths 
bench,  but  it  appears  to  me  that  to  hold  as  a  matter  of 
law  that  because  a  magistrate  or  judge  is  to  be  called  ti  a 
witness  that  disqualifies  him  from  doing  his  duty  would 
be  to  create  a  precedent  which,  to  say  the  least  of  it» 
would  cause  very  great  inconvenience.    It  has  also  been 
suggested  that  Dr<  Farrant  offered  to  make  a  bet  as  to 
the  result  of  the  case  if  it  was  ^ed  out;  if  be  had  done 
so  seriously  it  would  have  been  a  serious  matter,  etea 
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Ooqgh  he  bad  not  actaally  made  the  bet,  it  would  show 
gmilevi^  fmbeeomlng  in  a  penon  in  his  potition,  bat 
thitiBiiotpioTed  here.  The  writ  of  auperudeoB  moat 
bt  gmted. 

Ghablm,  J, — ^T  am  of  the  tame  opinion. 

WrU  of  anpenedeas  gramted, 

SoUdtor  for  Br.  Famat,   Wikockt,  for   Cresswell, 
TumtQin. 

SoUdton  for  the  respondent,  8tephm$  do  Co.,  for 
Craws^w,  Tnmton. 


a  B.  Bi?.  (ICathew  and  ) 
Ctie,  JJ.)  ( 


Jane  14 ;  Aug.  10. 


BsTHELL  V.  Clark,  (a.) 

8ak— Stoppage  in  trantita — Choda  bought  /or  delivtry 

on  board  »htp. 

Oood$  mere  hoyghi  of  the  dffendanta  by  T,  A  Co,,  who 

eent  ike/oUowing  ctmBignmentnote :  "  Please  consign  the 

ten  hogihtads  hollaw  vtare  to  The  Darling  Downs,  to 

JCelbottrae,  loading  in  ike  East  India  JheksJ'     The 

goods  toere  seat  fo  Poplar  by  railway,  and  were  shipped 

by  midday  on  July  3.    In  the  morning  of  that  day  the 

defendmU,  hawing  keerd  of  T.   A   Co.'s  imolveney, 

tdegraphei  to  the  raUway  company,  who  telegraphed  to 

their  ageal  at  Fopbr,  h  stop  delivery  of  the  goods.   The 

message  orrfrnd  after  the  goods  had  been  shipped.     The 

matins  rteeipi  for  the  goods  was  given  to  the  railway 

eempMjf  and  by  them  seniontoT.df  Co.    No  hills  of 

Mmg  were  applied  for  in  exchange  for  the  receipt. 

The  Datliog  Dawns  sailed  for  Melbourne  with  the  goods 

onboard. 

SM,  that  there  had  been  no  conebrwMve  delivery  of 
fie  yeodii  to  the  Jmyers,  and  thai  the  notice  to  stop  was 
yood. 

Special  case  stated  under  ord.  57,  r.  9. 
Tke  ibeta  set  forth  in  the  special  case,  so  far  as  mate- 
lisl,  woe  ae  follows  : — 

Oa  Jane  3,   1885,  the  defendants,  ironfoanders  at 

Volieriiampton,  reeetved  from  Messrs.  Tickle  &  Co.,  of 

I^adoa,  an  order  for   ten  hogsheads  of  hollow  ware. 

The  Bsterlal  part  of  the  order  was  as  follows : — **  Please 

peck  thegsods  for  as  in  osnal  way,  and  mark  the  same 

as  betote,  following  numbers,  invoice  in  daplioate.     On 

reeeipt  of  invoice  we  will  forward  you  shipping  docu- 

BssDtB."    An  invoice  of  the  goods  was  accordingly  for- 

mdsd  by  the  defendants. 

On  Jme  28, 1885,  the  defendants  received  from  Tickle 

k  Go.  a  eonrignment  note  in  these  terms :— *'  Please 

omsigB  tbe  10  hbds.  hollow  ware  to  The  Darling  Downs, 

ii  lUboume,  loading  in  the  East  India  Docks  here." 

Oa  June  29,  1885,  the  defendants  delivered  the  ten 

to  Plekford  &  Co.,  collecting  agents  for  the 

and  North- Western  Bailway  Go.  at  Wolver* 


Oa  ha»  30, 1885,  the  railway  company  sent  to  Tickle 
^  Cs.  a  advice  note  notifying  the  arrival  of  tbe  goods, 
*^  "'■^  that  the  goods  "  are  now  held  by  the  com- 
l>^By,  «at  ss  common  carriers,  bat  as  wsrehousemen,  at 
ownen*  sale  risk.  The  goods  advised  by  this  note  have 
been  forvatded  to  oar  Poplar  Station  for  shipment  per 
l>9HingDewn»r 

By  midday  on  July  3  the  goods  were  shipped  on  board 
The  Darling  Downs,  and  a  mate's  receipt  forwarded  by 
the  raOway  company  to  Tickle  k  Oo. 

On  Jaly  3  the  defendants  received  notice  of  the 
^a^^voey  of  Tickle  &  Co.,  and  sent,  at  10  a.m.  of  July  3, 
a  menage  to  the  agent  at  Wolverhampton  of  the  London 

to-)  Itflpcffled  by  A.  H.  Topd,  Ssq.«  Banristex-at-Law. 


and  North- Western  Bailway  Oo.  asking  them  to  stop 
delivery  of  the  goods.  At  that  time  the  goods  were  on 
board  lighters  hired  on  behalf  of  the  railway  company. 
A  telegram  was  at  once  sent  by  the  railway  company  to 
their  agent  at  Poplar  bidding  him  hold  the  goods.  The 
agent,  however,  was  not  able  to  transmit  tbe  order  in 
time  to  stop  the  shipment  of  the  goods  on  board  The 
Darling  Downs, 

Bills  of  lading  were  prepared  after  the  mate's  receipt 
had  been  made  out,  but  the  bills  remained  in  the  poesession 
of  the  shipowners,  the  stakeholders  in  the  proceedings. 

After  the  shipment  of  the  goods  The  Darling  Downs 
sailed  for  Melbourne. 

On  July  11,  1885,  Tickle  &  Co.  presented  a  petition 
io  bankruptcy,  a  receiving  order  was  made,  and  even- 
toally  a  scheme  of  arrangement  was  agreed  to  and  daly 
confirmed.  Mr.  J.  Yoang  was  appointed  trnstse  and 
manager  of  the  estate  and  badness  of  Tickle  ft  Co. 

Mr.  J.  Young  and  the  defendants  both  claimed  tbe 
goods  then  in  possession  of  the  agents  of  the  ship- 
owners. 

The  question  for  the  opinion  of  the  court  was  who 
were  entitled  to  property  in  or  possession  of  the  said 
hogsheads. 

Charles,  Q.C,  and  G.  E.  Lyon,  for  the  trustee,  cited 
Ex  parU  MiUs,  15  Q.  B.  D.  39,  33  W.  R.  Dig.  315 ; 
Kendall  v.  Marshall,  31  W.  B.  597,  11  Q.  B.  D.  356. 

UnderhiU  and  Plumtre,  for  the  vendors,  cited  Ex 
parte  Rosevear  China  Clay  Co.,  27  W.  B.  591,  11  Oh. 
D.  560  ;  Ex  parte  WaUon,  25  W.  B.  489,  5  Oh.  D.  35  ; 
Ex  parte  Davis,  28  W.  B.  481, 13  Oh.  D.  628. 

CiMrles,  Q.C,  replied. 

Aug.  10. — Matkbw,  J. — ^This  is  a  special  case  stated 
to  ascertain  whether  Mr.  Young,  as  trastee  for  the 
estate  of  Tickle  ft  Co.,  or  Messrs.  Clark,  are  entitled  to 
the  possession  of  ten  hogsheads  of  hollow  ware  which 
had  been  forwarded  on  board  The  Darling  Downs  from 
London  to  Melbourne^  On  the  1st  of  Jime,  1885, 
Clark  ft  Co.  received  an  order  at  Wolverhampton, 
from  Tickle  ft  Co.,  for  the  goods  in  question ;  and  on 
the  25th  of  June,  in  pursuance  of  the  order,  an  invoice 
for  the  goods,  amounting  to  £99  6s.  8d.,  was  forwarded 
by  Messrs.  Gark  to  Messrs.  Tickle.  In  the  order 
nothing  was  stated  as  to  tbe  destination  of  the  goods, 
but  on  the  28th  of  June  Clark  ft  Oo.  received  from 
Tickle  ft  Co.  directions  to  consign  the  goods  to  The 
Darling  Downs,  then  loading  io  the  Esst  India  Docks 
for  Melbourne.  On  the  29th  of  Jane  the  goods  were 
accordiogly  delivered  by  Clark  ft  Co.  to  the  London 
and  North-Westem  Bailway  at  Wolverhampton  to  be 
pat  on  board  The  Darling  Dotons.  On  the  30th  of  June 
the  railway  company  notified  to  Tickle  ft  Co/  that  the 
goods  had  been  forwarded  to  Poplar  Station  for  ship- 
ment, and  on  tbe  morning  of  July  3  tbe  goods  were 
shipped  by  lightermen  employed  by  the  rsilway  company 
and  put  on  board  The  Darling  Downs.  The  mate's 
receipt  was  sent  to  Tickle  ft  Co.  While  the  goods  were 
in  course  of  transit  to  the  ship,  Clark  ft  Co.  were  in- 
formed that  the  buyers  had  stopped  payment,  and  they 
immediately  tried  to  stop  delivery  of  the  goods,  but 
before  the  notice  to  stop  was  received  the  goods  had 
been  shipped.  The  vessel  shortly  after  sailed  for 
Melbourne  with  the  goods  on  board.  No  bills  of  lading 
were  applied  for  in  exchange  for  the  mate's  receipt, 
and  it  was  arranged  that  the  goods  should  remain  in 
poesession  of  the  owners  of  the  ship  pending  tbe  settle- 
ment of  tbe  qaestion  whether  or  not  the  right  to  stop 
in  transitu  wss  gone.  It  was  contended  for  the  trastee 
of  the  bayera'  estate  that  the  rule  of  law  applicable  to 
the  case  was  this :  that,  where  goods  have  arrived  at 
a  place  indicated  by  the  bayer  to  the  seller,  and  are  to 
remain  there  in  the  hands  of  an  agent  of  the  buyer, 
there  is  an  end  of  the  transiius,  although  the  place  bo 


186 


THE  WEEKLY  BEl?OlltEfti    [JaiL7,i8te.i     Vol.  XXXVt. 


High  Oottbt. 


Bbthbll  v.  Glabk. 


HlOK  OouRt. 


not  that  of  their  ultimate  destination.     In  the  particular 
case  it  was  taid  that  the  matter  and  mate  of  the  Tessel 
was  the  agent  of  the  buyers,  who,  as  between  them  and 
the  sellers,  was  to  receive  the  goods  for  the  buyers,  and 
therefore  that  this  transit  ended  with  the  shipment. 
But  the  principle  to  be  gathered  from   the  many  de- 
cisions on  the  subject  s^ms  to  me  to  be  that,  in  deter- 
mining whether  there  has  been  a  constructive  delivery 
of  the  goods  to  an  agent  of  the  buyer,  it  must  be 
ascextsincd  in  what  capacity  the  agent  has  received  the 
goods,  whether  to  carry  or  to  hold  for  the  buyer.    In 
other  words,  the  inquiry  must  be— What  is  the  exact 
nature  of  the  contract  between  the  buyer  and  the  agent 
under  which  the  latter  has  received  the  goods  P    In 
DioDon  V.   BaUufm^  5  East,   175,  the    evidence   was 
directed  to  show  that  Metoalf  received  the  goods  as 
agent  for  the  buyers  in  order  that  he  might  hold  them 
until  be  received  further  orders  as  to  their  destination, 
and  that  without  such  orders  the  goods  in  his  hands 
would  remain  stationary.     The  court  held,  upon  this 
evidence,   that  when  the  goods  reached  Metoalf   the 
transit  was  at  an  end. 

In  KendcUl  v.  Marshall  the  facts  as  presented  to  the 
Court  of  Appeal  would  seem  to  be  different  from  those 
dealt  with  by  the  court  below.     At  the  trial  it  appeared 
that  MarAiall  k  Go.  bad  entered  into  a  contract  with  the 
buyers  to  forward   the    goods  at  through    rate    from 
Bolton  to  Bouen.    It  was  not  suggested  that  there  was 
any  contract  between  the  buyers  and  Marshall  &  Oo. 
other  than  the  contract  to  forward.      There  was  no 
evidence  that  the  railway  company  were  the  agents  of 
the  buyers.      They  were  treated  as  having  acted  for 
Marshsll  ft  Ck>.    In  the  Oourt  of  Appeal  it  would  appear 
from  the  judgment  of  all  the  Lords  Justices  that  it  was 
assumed  or  admitted  that  the  railway  company  were 
the  agents  of  the  buyers  to  carry  the  goods  to  Garston 
and  there  deliver  them  to  Marshall  &  Gd.,  to  be  held  by 
them  for  the  buyers  until  further  orders   were  given. 
With  this  material  alteration  of  the  evidence  submitted 
to  the  Court  of  Appeal  the  case  was  readily  brought 
into  line  with  Dixon  v.  Baldwen,  and  it  was  held  that 
there  had  been  a  constructive  delivery  to  the  buyers. 
The  judgments  delivered  in  the  Court  of  Appeal  in  this 
and  in  the  later  case  of  Ex  parte  Miles  seem  to  me  to 
involve  the  application  of  the  principle  that,  in  deter- 
mbiing  whether  the  goods  are  still  in  tramiiUi  a  suffi- 
cient inquiry  into  the  facts  must  be  made  to  ascertain 
what  has  been  the   contract    between  the  buyers  and 
the  agents  who  have  received   the  goods.    The  cases 
referred  to  are  instances  of  constructive  delivery  to  the 
buyer,  and  of  consequent  termination  of  the  transit.  But 
the  numerous  cases  from  BmUh  v.  Goes  (1  Camp.  282) 
to  Exparie  Waison^  in  which  the  receipt  of  the  goods  by 
the  agent  has  been  held  not  to  be  a  constructive  delivery 
to  the  buyer,  indicate,  it  seems  to  me,  with  the  greatest 
eleamess,  the  existence  and  application  of  the   rule. 
These  authorities  show  that  although  the  fact  that  a 
person  has  been  named  by  the  buyer  to  the  seller  to 
receive  the  goods  is  some  evidence,  it  is  by  no  means 
conclusive  evidence  that  the  receipt  by  that  person  is 
the  end  of  the  transit.    The  case  o(  Bx  parte  Boetvear 
China  Clay  Co,  presents  a  dose  analogy  to  this  case. 
The  buyer  had  purchased  china  clay  which  was  to  be 
delivered  by  the  seller  free  on  board  at  a  specified  port. 
Afterwards  the  buyer  named  the  vessel  to  the  vendor, 
and  the  day  was  shipped.    Before  the  ship  sailed  the 
buyer  stopped  payment,  and  notice  to  stop  in  transitu 
was  given  to  the  master.    No  bill  of  ladbg  had  been 
signed,  and  it  was  held  by  the  Oourt  of  Appeal  that  the 
transit  was  not  at  an  end. 

In  the  present  case  it  seems  dear  that  the  railway 
company,  the  lightermen,  and  the  shipowners  were  aU 
agents  of  the  buyers,  not  to  hold,  but  to  forward  the 
goods.  The  reason  urged  by  the  learned  connsd  for  the 
tnurtiee  that  the  deUveiy  on  board  ship  to  the  mate  was 


a  constructive  delivery  to  the  buyers  would  apply  as 
forcibly  to  the  ddivery  to  the  railway  company.    Bat  if 
this  were  a  delivery  to  the  buyers  the  transit  would  have 
ended  in  law  at   the   point  at   which  it  commeneed 
in  fact.  The  contract  with  the  shipowners  was  to  forward 
the  goods  to  Melbourne,  and  there  deliver  upon  the  terms 
of  a  bill  of  lading  in  the  usual  form,  and  until  the  bill  of 
lading  had  been  transferred  to  a  bond  fide  holder  for 
value  it  seems  to  me  that  the  sellers  in  this  case  would 
retain  the  right  to  stop  in  transitu.    It  was  fiuther 
urged  for  the  trustee  that  the  transit  was  over  whea  the 
goods  were  shipped,  because  the  goods  might,  on  the 
demand  of  the  buyers,   have  been  taken  out  of  the 
possession  of  the  master  of  the  ship ;  but  this  possibility, 
so  remote  in  a  business  point  of  view,  is  no  proof  that  the 
transit  was  terminated :  see  London  and  North"  Western 
Railway  Co.  v.  BaHlett,  10  W.  K.  109,  7  H.  &  N.  401. 
The  further  point  was  made  that  the  notice  to  stop  wm 
insufficient  because  it  had  been  served  on  the  owners  aod 
not  on  the  master  of  the  ship.    But  the  notice  had  been 
given  to  the  owners  under  such  circumstances  as  enabled 
them  to  communicate  with  the  master  and  prevent  a 
delivery  contrary  to  the  terms  of  the  notice  to  stop: 
Whitehead  v.  Anderson,  9  M.  &  W.  518. 

I  am  of  opinion,  for  these  reasons,  that  the  sellsra 
were  entitled  to  stop  the  goods,  and  our  judgment  most 
be  for  them. 


Oavb,  J.— In  all  cases  of  stoppage  in  trantUu  it  i« 
necessary  first  of  all  to  consider  what  is  the  transitus  or 
passage  of  the  goods  from  the  possession  of  the  vendor 
to  thut  of  the  purchaser.    The  moment  the  goods  sie 
delivered  by  the  vendor  to  a  carrier  to  be  carried  to  the 
purchaser  the  transit  begins.    When  the  goods  hsfs 
arrived  at  their  destination  and  have  been  delivered  to 
the  purcnaser  or  his  agent,  or  when  the  carrier  holds 
them  as  warehouseman  for  the  purchaser,  and  no  lo^g*'*' 
carrier  only,  the  transit  is  at  an  ead.    The  destinsnw 
may  be  fixed  by  the  contract  of  sale  or  by  dhreotioni 
given  by  the  purchaser  to  the  vendor.     But  howersr 
fixed,  the  goods  have  arrived  at  their  dertination  and  the 
transit  is  at  an  end  when  they  have  got  into  the  hsade 
of  someone  who  holds  them  for  the  purchaser  and  for 
some  other  purpose  than  that  of  merely  carrying  them 
to  the  destination  fixed    by  the  oontract  or  by  «« 
directions  given  by  the  purchaser  to  the  vendor.    The 
difficulty  in  each  case  lies  in  applying  these  prindplee. 
In  the  case  now  before  us,  if  the  purchasers  on  getting  we 
mate's  reeeipte  had  sent  a  derk  down  with  them  to  TM 
Darling  Downs  to  exchange  them  for  a  bill  of  l*^'^"^?' 
the  go(^8, 1  should  have  been  of  opinion  that  the  goods 
had  come  into  the  possession  of  the  purchasers  "^  *J 
transit  was  at  an  end ;  because  I  should  from  these  fsots 
have  drawn  tiie  inference  that  it  was  the  intenbonoi 
the  parties  that  as  between  them  The  Darling  D^ 
in  the  docks  should  be  the  destination  of  the  goott. 
For  I  think  it  is  quite  immaterial  whether  the  purchssers 
do  or  do  not  Intend  after    the    goods  have  got  in» 
their  possession  to  send  them  to  a  further  destination, 
and  that  it  is  equally  Immaterial  whether  they  d^^'  J® 
not  communicate  such  intention  to  the  vendors.    On  the 
other  hand,  if  the  London  and  North-Westem  BsiW 
Co.  had  exchanged  the  mate's  reeeipte  for  a  bill  of  l^i« 
making  the  goods  deliverable  to  the  order  of  the  ▼endon, 
and  had  sent  that  bfil  of  lading  to  the  vendors,  »n^^*! 
purchasers  had  acquiesced  in  that  course  of  condow.  ^ 
should  have  drawn  the  inference  that  as  between  »« 
vendors  and  purchasers  Mdboume  was  the  destinwo^ 
of  the  goods.    In  this  case  neither  of  those  courses  wtf* 
exactly  followed.    The  railway  company  sent  the  mate 
reeeipte  to  the  purchssers,  who  did  nothing  with  the©* 
No  bill  of  lading  was  obtained  by  anyone,  and  tl»e  80oa» 
went  to  Mdboume  because  by  the  direction  of    tne 
purchasers  the  vendors  had  put  them  on  board  a  vei 
bound  for  that  place.    TTniiAi.  iihMA  Airanmstaaoes  I 


Under  these  oiroumstaaoes  I  ^^ 
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onUe  to  dit^o^^iah  fhe  case  from  Ea  parte  Eosevear 
(SMm  Clay  Co.,  which  Is  binding  upon  no,  although  I  am 
tUm  maUe  to  reooneile  that  caae  with  some  of  the  dicta 
n  Sx  parte  Miles. 

Judgment  for  the  de/endanta. 

Solidtoffs  for  the  defeadante,  G.  B.  Huhba/i^d. 

Solidton  for  fhe  traatee  of  the  Tandees,  W.  Beck, 


UX  BANXETIPTCT. 


Q.  B.  Di?.  (GaTo  and  A.  L.  I 
So^y  JJ.)  I 


Dec.  7,  21. 


^sc  parte  Shilsoit. 
In  re  Cock,  (a.) 

BaiAnpfaf^'Disdmmer  of  lease — Mortgage  hy  aii5« 
demiit^YeeHng  order — Application  ly  landlord — 
Form  of  order — Practice — Bankruptcy  Act^  1883  (46 
^  47  FfeC  e.  52},  a.  55. 

Leaofe  hawing  leen  given  to  the  truatee  in  a  bank- 
ruptcy to  ditidaim  the  hankrup^e  interest  in  certain 
leases,  it  «Dat  ordered^  on  the  application  of  the  landlord, 
tiiat,  vskUn  the  eaoecMtor  of  a  mortgagee  hy  suh-demiie  of 
iht  lan2Bnt|i^8  int^vaC  ahoidd,  within  seven  days,  elect  to 
oeoept  an  order  veMng  ta  him  the  disclaimed  property , 
smbjedt  to  the  some  liabilitiea  and  obligations  as  the 
bankrupt  was  suifsct  to  under  the  leases,  he  should  be 
exdmded  fnm  aB  interest  in  and  security  upon  the 


'iS'u 


Weld,  Ikat  the  court  had  power  to  make  the  order  on 
tie  appUoaHon  of  the  landlord,  and  that,  subject  to  a 
/orwiU  amemhnent,  the  order  made  was  right. 

Appeal  from  an  oider  of  his  Honour  Judge  Montagu 
Ben  in  tiie  county  court  at  Truro  by  which,  ou  giving 
leave  to  flie  trostee  in  the  bankruptoy  to  disclaim  the 
htaknpsrs  interest  in  certain  leases,  he  directed,  on  the 
appBestioo  of  the  landlord,  that  unless  the  appellant,  as 
exngteroC  e  mortgagee  by  sub-demise  of  the  bank- 
nptfs  intsteety  should,  within  seven  days,  elect  to  accept 
■a  Older  resting  in  him  the  disclaimed  property  subject 
to  tihe  asme  liabilities  and  obligations  as  the  bankrupt 
was  nifaject  to  under  the  leases,  he  should  be  excluded 
from  an  istorest  in  and  security  upon  the  property. 

On.  Augnat  20,  1383,  the  Earl  of  Mount  Edgcumbe 

gruited  to  the  debtor,  Darid  Cock,  threo  leases  for 

m  of  ninety-nine  years  at  rents  from  eight  to 

and  herioto  from  four  to  fire  guineas  and 

i  witfi  onerous  corenants  as  to  repairs,  building 

welfap  kio.     On  March  21,  1885,  the  debtor  mortgaged 

to  GL  H.  KankiTell  these  tbre^  properties  by  way  of 

^  reaerrlng  to  himself  the  last  three  days  of  the 

In  1886  O.  H.  Nankirell  died»  and  Shilson,  the 

tappdlant^  became  bis  executor.    In  1887  Oock, 

■me  bankrupt,  and  the  trustoe  in  the 

*  sobeequently  applied  for  leave  to  disclaim 

tea  amongst  other  property,  which  was 

,  and  on  the  application  of  the  solicitor  for  the 

I  Monnt  Edgcumbe  it  was  further  ordered  that  the 

;  should  take  a  resting  order  subject  to  the 

Cs  liabilities  or  be  excluded  from  all  interest  as 

•bovemmioned. 

flUan  ham  appealed. 

MeriatReedf  for  the  appellant. — As  the  order  is  made 
fta  appeOsnt  cannot  toke  a  resting  order  of  one  lease,  but 
moat  take  a  reeting  order  of  all  or  none.  The  leases  wer  e 
Mfante  and  independent,  and  permisuon  ought  to  be 
liven  to  Buke  election  to  take  or  refuse  a  resting  order 

^  'Reported  t^  C.  F.  Mobxbll,  Esq.,  Barrister-at- 
Law. 


as  to  all  or  any  as  the  appellant  may  see  fit.  Further, 
the  courfc  had  no  power  to  make  such  an  order  on  the 
application  of  the  landlord.  The  order  could  only  be 
made  on  the  application  of  the  sub-lessee.  At  all  events, 
it  could  not  be  made  on  the  application  of  the  landlord. 
He  referred  to  Ex  parte  Turquand,  In  re  Parker,  33 
W.  R.  752, 14  Q.  B.  D.  405 ;  SmdOey  v.  Hardinge,  29 
W,  R.  554,  7  a  B.  D.  524 ;  Emt  parte  Walton,  In  re 
Levy,  30  W.  R  395, 17  Ob.  D.  746. 

Sidney  WooLf,  tot  the  landlord.— As  to  the  first  point, 
the  form  of  order  is  the  usual  one,  but  there  is  nothing 
to  prevent  the  appellant  from  taking  a  vesting  order  as 
to  one  or  any  of  the  leases  if  he  thinks  fit.  As  to  the 
other  point,  the  proviso  in  sub- section  (6)  of  section  55  of 
the  Bankruptoy  Act,  1883,  was  to  remedy  the  hardship 
pointed  out  in  Smalley  v.  Hardinge  and  other  oases  of 
the  kind.  The  case  of  Bx  parte  Turquand,  In  re 
Parker,  does  not  say  that  a  landlord  cannot  make 
application  for  a  vesting  order,  and  that  case  is  a 
distinct  authority  that  persons  like  the  appellant  must 
take  a  vesting  order  or  be  excluded.  The  landlord  may 
apply  to  have  a  vesting  order  to  the  mortgagee,  and  the 
mortgagee  has  the  option  to  take  it  or  not. 

Cur,  adv.  vult. 

Dee.  21.— Oavb,  J.,  read  the  written  judgment  of  the 
court:— 

This  is  an  appeal  from  an  order  of  the  county  court 
of  Oomwall  giving  the  trustee  leave  to  disclaim  the 
bankrupt's  interest  in  certain  leases,  and,  on  the  appli- 
cation of  the  landlord,  ordering  that,  unless  the  appel- 
lant, as  executor  of  Charles  Henry  Nankivell,  a  mort- 
gagee by  sub-demise  of  the  bankrupt's  intorest^  should, 
within  seven  days,  elect  to  accept  an  order  vesting  in 
him  the  disclaimed  property  subject  to  the  same  liabili- 
ties and  obligations  as  the  bankrupt  was  subject  to 
under  the  leases,  he  should  be  excluded  from  all  interest 
in  and  security  upon  the  property. 

The  first  point  token  for  the  appellant  was  that,  as  the 
leasee  from  the  landlord  to  the  bankrupt  were  separate 
and  independent,  he  ought  to  be  permitted  to  make  his 
election  to  take  or  refuse  a  vesting  order  as  to  all  or  any 
as  he  may  see  fit.  This  point,  which  does  not  appear  to 
have  been  brought  before  the  judge  of  the  county  court, 
was  at  once  admitted  by  Mr.  Woolf,  who  appeared  for 
the  respondent,  and,  if  necessary,  the  order  may  be 
amended  accordingly. 

It  was  next  contended  that  the  courC  had  no  power  to 
make  such  an  order  except  on  the  application  of  the 
sub-lessee,  or  at  all  evento  not  on  the  application  of  the 
landlord.  On  this  point  we  took  time  to  put  our  judg- 
ment into  writing,  not  on  account  of  any  doubt  we  felt 
on  the  point,  but  because,  on  a  subject  which  is  so 
likely  to  recur,  we  thought  it  advisable  to  lay  down  a 
distinct  principle  in  writing  for  the  guidance  of  the 
court  in  future. 

By  section  23  of  the  Act  of  1869  the  trustee  was  en- 
titled to  disclaim,  among  other  onerous  property,  any 
lease  burdened  with  onerous  covenante ;  and  it  was  pro. 
rided  that  on  the  execution  of  such  disclaimer  the 
property  disclaimed  should,  if  the  same  was  a  lease,  be 
deemed  to  have  been  surrendered  on  the  date  of  the 
order  of  adjudication.  It  was  further  enacted  that  any 
person  interested  in  any  disclaimed  property  might 
apply  to  the  court,  and  the  court  might,  upon  such 
application,  order  possession  of  the  disclaimed  property 
to  be  delivered  up  to  him. 

This  section  soon  gave  rise  to  questions  of  some  diffi- 
culty. In  Smalley  v.  Hardinge  it  was  held  by  the  Court 
of  Appeal  that  when  a  lessee  subleto  and  afterwards 
becomes  bankrupt  and  his  trustee  disclaims,  the  lessor 
is  not  entitled  to  eject  the  sub* tenant.  In  the  Judg- 
ment in  that  case  some  expressions  are  to  be  found 
treating  the  disclaimer  as  having  the  same  effect  as  an 


is^ 
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actual  eurrender.  When,  howeTer,  that  question  sub- 
•eqnently  came  before  the  Gourt  of  Appeal  in  Ex  parte 
Walton,  In  re  Levy,  the  court  held  that  the  word*  of  the 
section  must  be  read  with  some  qualiflcation,  and  that 
the  disclaimer  operated  as  a  surrender  so  far  00I7  as  was 
necessary  to  relieve  the  bankrupt  and  his  estate  and  the 
trustee  from  liability,  and  did  not  otherwise  afEect  the 
rights  or  liabilities  of  third  parties  in  relation  to  the 
property  disclaimed. 

The  construction  of  this  statute  came  before  the  House 
of  Lords  in  Hill  ▼.  East  and  West  India  Dock  Co., 
32  W.  B.  926,  9  App.  Cas.  448,  and  the  opinions  of 
their  lordships,  and  especially  that  of  Lord  Bramwell, 
in  that  case  may  be  referred  to  as  showing  the  diffi- 
culty felt  in  putting  a  construction  on  the  language  of 
section  23  of  the  Act  of  1869. 

That  section,  however,  has  been  repealed,  and  the 
statute  of  1883  has,  as  Lord  Oaims  said,  substituted  an 
enactment  of  a  very  different  and  much  more  explicit 
kind  upon  this  part  of  the  bankruptcy  law.  Sub- 
section (1)  of  section  55  enacts,  in  general  terms,  that 
the  trustee  may  disclaim  onerous  property  of  Tarions 
kinds,  including  land  of  any  tenure  burdened  with 
onerous  covenants.  Sub-section  (2)  provides  that  the 
disclaimer  shall  operate  to  determine  as  from  the  date  of 
disclaimer  the  rights,  interests,  and  liabilities  of  the 
bankrupt  and  his  property  in,  or  in  respect  of,  the  property 
disclaimed,  and  shall  also  discharge  the  trustee  from  all 
personal  liability  io  respect  of  the  property  disclaimed  as 
from  the  date  when  the  property  vested  in  him,  but  shall 
not,  except  so  far  as  is  necessary  for  the  purpose  of 
releasing  the  bankrupt  and  his  property  and  the  trustee 
from  liability,  affect  the  rights  or  liabilities  of  any  other 
persons.  Now,  there  is  no  doubt  that  if  the  section  had 
stopped  there  it  would  have  been  in  substance  a  re- 
enactment  of  the  corresponding  part  of  the  statute  of 
1869,  as  explained  by  the  oases  already  cited. 

By  sub-section  (6)  the  court  may,  on  application  by 
any  person  either  claiming  any  interest  in  any  disclaimed 
property  or  under  any  liabiUty  not  discharged  by  the 
Act  in  respect  of  any  disclaimed  property,  make  an  order 
for  the  vesting  of  the  property  in,  or  deUvory  thereof,  to 
any  person  entitled  thereto,  or  to  whom  it  may  seem  just 
that  the  same  should  be  delivered  by  way  of  compensa- 
tion for  such  liability  as  aforesaid  on  such  terms  as  the 
court  thinks  just.  This  sub-section  appears  intended 
to  apply  to  all  property  that  nuiy  be  disclaimed  of 
whatever  kind.  In  Ex  parte  Turquand  I  expressed  a 
doubt  whether  the  words  "  persons  claiming  an  interest 
in  any  disclaimed  property,*'  include  a  landlord.  They 
do,  of  course,  include  persons  claiming  under  the  bank- 
rupt ;  but  on  further  consideration  we  think  that  they 
include  the  lessor  also.  For  instance,  if  a  lessee  in 
possession  who  had  neither  given  nor  contracted  to  give 
any  interest  to  anyone  else  were  to  become  bankrupt, 
and  his  trustee  were  to  disclaim,  we  think  the  court 
would  have  authority  under  this  section  to  give  possession 
to  the  landlord  on  his' application.  This  view,  however, 
would  not  dispose  of  the  present  case,  for,  there  being  a 
sub-lessee,  the  landlord  coald  not  under  the  section,  so 
far  as  we  have  yet  gone,  show  that  he  was  entitled  to 
the  disclaimed  property.  We  do  not,  as  at  present 
advised,  think  that  the  landlord  could  apply  under  this 
part  of  the  section  for  an  order  that  the  property  should 
be  vested  10,  or  delivered  to,  a  pert  on  otiier  than  him- 
self, except  in  cases  were  such  other  person  is  only  a 
trustee  for  the  landlord.  The  sub-section,  however, 
provides  that  where  the  property  disclaimed  is  of  a 
leasehold  nature,  the  court  shiJl  not  make  a  vesting 
order  in  favour  of  any  person  claiming  under  the  bank- 
rupt, whether  as  under-lessee  or  as  mortgagee  by 
demise,  except  upon  the  terms  of  making  such  person 
subject  to  the  same  liabilities  and  obligations  as  the 
bankrupt  was  subject  to  under  the  lease  when  the 
petition  was  filed,  and  any  mortgogee  or  under-lessee 


declining  to  accept  a  vesting  order  upon  such  terms 
shall  be  excluded  from  all  interest  in  and  security  upon 
the  property ;  and,  if  there  shall  be  no  person  claiming 
under  the  bankrupt  who  is  willing  to  accept  an  order  in 
such  terms,  the  court  shall  have  power  to  vest  the 
bankrupt's  estate  in  the  property  in  any  person  liable 
alone  or  jointly  with  the  bankrupt  to  perform  the 
lessee's  covenants  in  such  lease,  freied  and  discharged 
from  all  estates,  incumbrances,  and  interests  created 
therein  by  the  bankrupt.  Now  we  are  clesrly  of 
opinion  that  this  provieion  is  of  general  application  la 
all  cases  in  which  an  application  to  disclaim  is  msde,  and 
not  only  to  cases  where  the  sub  lessee  or  mor^gagee  by 
demise  applies  for  a  vesting  order.  This  is  clearly  the 
opinion  of  Lord  Bramwell,  who,  in  Hifl  v.  Ecut  and  Wtti 
India  Dock  Co^  speaking  of  this  proviso  to  sub-oscttoa 
(6),  says  **  It  is  noticeable  that  it  gives  a  great  b^^nsftt  to 
landlords,  doubtless  from  a  sense  of  their  use  to  tiie 
public.  Why  should  a  sub-lessee  or  mortgagee  bear  tlie 
loss  occasioned  by  a  lessee's  bankruptcy  ?  Why  not  ths 
landlord  P  "  To  this  it  may  be  replied  that  the  benefit 
is  given  equally  to  the  leasee  where  the  bankrupt  ii  sa 
assignee  and  to  the  surety,  where  there  is  one,  for  s 
l>ankrupt  lessee. 

Let  us  see  how  the  case  will  work  out  in  practice,   i. 
grants  a  lease  for  ninety-nine  years  at.£100  ayesito 
B.,  who  assigns  to  C,  who,  in  consideration  of  sa 
advance  of  £2,000,  demises  to  D.  for  the  residue  of  the 
term,  except  three  diays,  at  a  peppercorn.    G.  iieoomss 
bankrupt,  and  his  trustee,  wishing;,  to  disclaim,  brings 
A.,  B.,  and  D.  before  the  court.    A.  cannot  apply  for  a 
vesting  order  or  a  delivery  order,  because  he  is  not 
entitl^  to  the  property,  nor  can  B.   so  long  as  D.  ii 
wiUiog  to  take  a  vesting  order.    B.  therefore  appUes 
that  D.  may  be  put  to  his  election,  and,  if  he  decUnee  to 
take  a  vesting  order,  that  he  may   be  exdnded  ssd  a 
vesting  order  made  in  favour  of  him  (B.).    The  mn» 
thing  occurs  where  C.  is  the  lessee  and  B.  is  only  a 
surety  for  him.    Where  there  is  no  person  liable  either 
jointly    with  the  bankrupt  or  alone  to  perform  tbe 
lessees'   covenants  we  are  of   opinion    that,  notwith- 
standing the  doubt  expressed  in  Ex  parte  Turqmnd, 
the  landlord  may  apply  that  the  sub-leaaee  may  be  pat 
to  his  election.    If  he  elects  to  take  a  vesting  order  he 
gets  one.    If  he  declines,  tbe  landlord  may  ask  for  an 
order  excluding  the  sub-lessee  from  all  interest  in  and 
secuiity  upon  the  property  and  vesting  the  property  in 
him  (the  landlord)  discharged  from  the  anb-leaso  beesose, 
by  virtue  of  the  disclaimer  and  the  exclusion  of  the 
sub-lessee,  he  has  beoome  the  party  entitled  to  posses- 
sion.   This  course  appears  to  us  to  be  dearly  imrantsd 
by  the  language  of  the  Act  and  to  oarry  out  its  pro- 
visions.    Until  the  sub-lessee  has  declined  to  tske  a 
vesting  order  the  oourt  has  no  power  to  make  a  veating 
order  either  in  favour  of  the  original  leasee  or  of  the 
surety  for  the  bankrupt  if    there  ia   one,  and  con- 
sequently if  the  power  could  only  be  exeroisad  upon  an 
application  by  the  sul>-lessee  it  would  remain  a  dead 
letter,  for  the  sub-lessee  never  would  have  any  interest 
in  making  such  an  application,  and  the  person  liable 
jointly  or  alone  with  the  bankrupt  could  not  get  a 
vesting  order  until  the  sub-lessee  had  declined.    Where 
all  the  paities  are  before  the  oourt  upon  an  application 
for  leave  to  disclaim,  the  vesting  order  may  at  ones  be 
offered  to  the  sub-lessee,  and  on  bia  refusal  mtj  be 
granted  to  the  surety  or  original  lesseo,  or*  if  there  is  no 
person   liable   alone  or  jointly  with    the  bankrupt^  *n 
order  for  a  vesting  order  and  for  delivery  of  possesiioD, 
or  for  a  vesting  order  only,  as  the  circumstances  nay 
require,  may  be  made  in  favour  of  the  lessor. 

Where  no  leave  to  disclaim  is  required,  and  con- 
sequently the  patties  interested  in  the  property  dSi* 
claimed  or  liable  to  peiform  the  oovenanta  of  the  lensa 
are  not  brought  before  the  oourt  by  the  trustee,  wo  are 
of  opinion  that  the  person  liable  to  perform  the  ooven* 
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tnU,  or  ia  Ibe  absence  of  such  persoa  the  leMor,  may 
blithe  anb-leMee  before  the  court  and  ask  for  an 
Older  for  his  exolasion  and  for  a  Testing  order,  or  fur 
dtSnxf  of  the  property,  if  the  sub-lessee  refuses  hioa- 
siKf  to  tike  a  Teating  order. 

For  these  reaaona  we  are  of  opinion  that  the  order  of 

fhseoott  bek»w  waa  snbstantially  right,  and,  subject  to  a 

fonasl  amendment  making  it  clear  that  the  appellant  is 

fliHtlei  to  tske  all  or  none  or  any  one  or  c  wo  of  the 

'  Icasei,  Uie  appeal  maat  be  dismissed,  with  costs. 

ilppeol  ditmitud,  toith  coats. 

SWlidtofs  for   thci    appellant,    Ooode,    Kingdon,    <& 
Cottm,  for  Coode,  Shihon,  A  Co.,  St.  Anstell. 

Solieiton  for  the  landlord,  Bdl,  Brodriek,  c6  Oray, 
fox  Bciflty  HtUardj  dt  Bevs^  East  Stonchouse. 


Q.  B.  Dir.  (CftTc  and  A.  L.  Smith,  JJ.)  Nov.  21. 

Es  parte  Official  RECErvER. 
In  re  Holdev.  {a.) 

Bohkru^picy — Volaniary  tettUmeHi-^Lien  of  trtuUea  0/ 
»€UlemeKt  far  cotii^ Bankruptcy  Aci/1%%^  (46  dt  47 
Vi€t.cSi>,i,  41. 

Jn  September,  IS85,  ihn  debtor  executed  a  post-nuptial 
SiUUmeni^  hut  e^btequeuily  brought  an  aeiion  to  set 
aside  the  sdUeminL  which  was  defended  by  t?ie  trustees, 
and  dismissed,  with  costs  agaiatt  the  pliintiff.  The 
d^ier  ikereapom  fi^ed  his  own  pttition  and  became 
homing  vUhin  two  years  after  the  date  of  tJie  seWe- 


Hddf  that  the  0eUU$mnt  was  void  by  section  47  of  the 
Bamkrupiof  Act,  1883,  hui  thai  the  trustees  were  entitled 
to  a  Uea  on  a  portion  of  the  trust  funds  for  their  costs  in 
the  adiou. 

Appcsl  from  an  order  of  his  Honour  Judge  Snagge, 
in  the  coanty  court  at  Halifax,  declaring  a  ?oluDt%ry 
setfleoMBt  executed  by  the  bankrupt  to  be  ?oid  under 
a«tkn47  of  the  Bankruptcy  Aot,  1883,  but  that  the 
tnistees  of  the  settlement  were  entitled  tu  a  lien  on  a 
.  of  the  tnut  funds  for  their  costs  in  a  certain 


On  fifftcmbcr  86,  1885,  the  debtor  exeoutod  a  post- 
nuptial attticment^  Testing  the  sum  of  £323  in  two 
tmsteca  for  Ibe  benefit  of  himself  for  life,  and,  after 
his  diaalh,  for  hia  children.  In  1886  an  action  waa 
comrawiced  1^  the  debtor  to  hare  the  settlement  declared 
^M  on  the  s^ronnd  of  undue  inflaenoe,  which  action 
was  defended  by  the  trustees,  and  on  March  9,  1887, 
the  case  iraa  tried  before  Kekewicb,  J.,  who  ga?e 
jo^gnent  in  favour  of  the  defendants  (the  tinsteos  of 
the  settlement),  and  ordered  the  plaintiff  to  pay  their 
CBitk  On  Maich  30,  1887,  the  debtor  was  adjudicated 
hsaiiapi  on  his  own  petition,  and  on  May  14  applica- 
'tnawas  uuide  by  the  official  receirer  to  hare  the  settle* 
■>q^<adared  void  under  section  47.  Tho  county  court 
JQ^  telared  the  settlement  roid,  but  directed  that 
<he  tnlaw  vere  entitled  to  a  lien  on  the  trust  funds 
^or  ^18^-^tbe  oosta  above  mentioned. 

Thm  oOeiil  receiver  now  appealed. 

J^stir  Medcemien  for  the  official  receiver.— When  a 
Mttieaeotis  void  under  section  47  as  beiog  made  within 
two  jean  before  bankruptcy,  it  is,  as  against  the 
tnastoea,  a  anility,  and  there  cin  be  no  lien  upon  the 
traa^  f  nadi.  The  trustees  are  not  tiustees  at  all,  because 
^hcf  ate  trusteea  of  a  trust  which  has  been  declared  to 
haae  no  existence.    The  effect  of  section  47,  when  it 

{^  ILcportcd  by  C-  F.  Mokbbll,  Esq.,  Banister-at** 
Law. 


declares  a  settlement  void,  is  that  there  is  no  trust,  and 
there  cannot  be  a  lien  on  a  void  and  invalid  trust. 

He  referred  to  DuHon  v.  Thom$on,  31  W.  R.  596,  23 
Oh.  D.  278  ;  Bmiih  v.  Dresser,  14  W.  R.  469,  L.  R.  1 
Eq.  651. 

Sidney  Woolf,  tot  the  trustees  of  the  settlement. — 
When  the  debtor  could  not  defeat  the  settlement  in  any 
other  way  he  filed  bis  own  petition.  The  trustees  have 
an  ordinary  lien  for  expenses  incurred  by  them.  In  the 
cases  cited,  either  the  deed  was  an  act  of  bankruptcy  or 
the  costi  were  incurred  in  defending  the  deed,  which 
proved  to  be  bad. 

Gavb,  J.— -This  appeal  must  be  dismissed.  The  trustees 
undertook  to  become  trustees  of  a  settlement  executed 
by  the  bankrupt  in  1885.  It  was  a  post-nuptial  settle- 
ment, but  it  does  not  follow  that  there  was  anything 
wrong  about  it.  At  the  time  of  marriage  a  man  may 
not  be  able  to  make  any  settlement,  and  afterwards  he 
may  come  to  be  in  such  a  position  that  he  feels  he  can 
and  ought  to  do  so.  1  cannot  see  that  because  it  waa  a 
post-nuptial  settlement  it  was  wrong  of  the  trustees  to 
accept  the  trusts  of  it.  In  the  course  of  the  trust  there 
was  an  attempt  by  the  bankrupt  to  set  aside  the  settle- 
ment, and  these  trustees,  who  had  no  interest  in  it,  in 
the  plain  course  of  their  duty  defended  the  settlement 
for  the  children,  and  they  were  successfuU  but  at  the 
cost  of  £189.  As  soon  as  that  occurred  the  settlor  filed 
bis  petition,  and  got  himself  adjudicated  bankrupt,  and 
the  official  receiver  asked  for  an  order  on  the  trustees  to 
pay  over  the  £323.  The  trustee]  had  no  objection  to 
offer  to  the  deed  being  declared  void,  but  they  say  that 
when  they  thought  the  deed  was  valid  they  incurred  the 
liability  of  £189  and  preserved  the  trust  fund,  and  be- 
cause the  deed  was  not  invalii  in  its  inception,  and  bi^- 
cause  they  saved  the  fund,  they  ask  to  be  Allowed  to 
retain  their  costs.  That  teems  only  to  be  reasonable, 
but  is  there  any  authority  which  obligee  them  to  give  up 
all  the  fuod  ?  There  seems  to  be  no  authority  which 
goes  to  that  length.  Undoubtedly  if  a  man  becomes 
trustee  of.  a  deed  the  trusts  of  which  are  invalid,  or 
where  a  deed  is  valid  at  the  time  of  settlement,  if  the 
trustees  resist  the  application  of  the  trustee  in  bank- 
ruptcy to  have  the  deed  set  aside,  and  fail,  they  cannot 
have  their  costs  out  of  the  estate.  But  the  present  case 
is  not  the  case  of  defending  an  invalid  document  It  wa« 
the  duty  of  the  trustees  to  defend  this  document  at  the 
time  they  did,  and  by  doing  so  they  saved  the  trust 
fund. 

A.  L.  Smith,  J.,  concurred. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  official  receiver, «/.  ff.  Bridgeford, 
for  Jubh,  Booth,  &  HeUiwdl,  Halifax. 

Solieitors  for  the  trustees  of  the  settlement,  J,  E.  (6 
G.  H.  Scott,  for  G,  Crossley,  Halifax. 


Q.  B.  Div.  (Oavo  and  A.  L.  Smith,  JJ.)  Nov.  21. 

JSx  parte  "Eljab. 
In  re  Ckowthek.  (a.) 

Administration  of  estate  of  person  dying  insolvmt^ 
Jurisdiction — County  court — Bankruptcy  Act,  1883 
(46  A  47  Vict.  c.  52),  s.  125. 

Where  an  order  for  the  administration  of  a  deceased 
debtor's  estate  is  made  under  section  125  of  the  Bank- 
ruptcy Ad,  1883,  the  court,  in  administering^  will 
follow  the  practice  of  the  Chancery  Division  of  the  High 

(a.)  Reported  by  0.  F.  Morrbll,  Esq.,  Barrister-at- 
Law. 
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High  Goxtst. 


Ex  PARTE  ElI.I8.^8tOBT  V,  StORT. 


High  Court. 


Courts  and  no  power  is  given  to  the  county  court  in 
bankruptcy  which  tlie  High  Oourt  doea  not  po$ae$$  in 
adminietration  aetion$  to  direct  a  etranger  to  pay  over 
money» 

Appeal  from  an  order  of  hU  Honour  Judge  Snagge,  in 
the  ooontj  oourt  at  Huddersfield,  direoting  one  Ellia  to 
pay  OTor  the  aum  of  £47  to  the  offloial  reoeiTer  aa 
trnatee  of  the  propext/  of  S.  Oronrther,  a  deoeaaed 
inaolvent  debtor. 

In  August,  1886,  S.  Orowther  died,  being  at  that  time 
indebted  to  Ellis  in  the  aum  of  £39,  and  Frederick  Cro  wther, 
the  aon,  subsequently  became  executor  de  aon  tort*  On 
Maroh  31,  1887,  Ellia  iaaued  a  writ  againat  Frederick 
Crowther,  the  executor,  in  respect  of  the  debt, 
and  on  April  8  judgment  was  recovered.  On  April 
21  gamiahoe  orders  were  obtained  by  Ellia.  attaohiog 
two  debta  due  to  F.  Crowther  or  the  eatate  of  S. 
Orowther,  which  orders  were  duly  served  on  April 
82  and  27,  and  were  made  absolute  on  April  29. 
On  April  28  a  petition  for  the  administration  of  the 
estate  of  8.  Crowther,  deceased,  under  section  125  of 
the  Bankruptcy  Act,  1883,  was  presented  to  the  county 
court  On  May  4  two  further  garniahee  ordera  were 
obtained  by  Ellis,  which  were  served  on  May  5,  and 
on  that  day  an  order  for  the  administration  of  the 
deceased  debtor's  estate  was  made.  The  total  amount 
received  by  Ellis  under  the  garnishee  orders  was  £47 
which  sum  the  county  court  Judge,  on  the  application, 
of  the  official  reoel?er,  directed  him  to  repay.  Ellis 
now  appealed. 

Herbert  Reed,  for  the  appellant. — The  county  court 
judge  had  no  power  to  make  this  order  against  a 
stranger.  All  that  section  125  doea  is  to  direct  admin- 
istration of  the  estate  in  the  same  manner  as  an  admin- 
istration in  chancery.  The  county  court  in  bankruptcy 
is  a  court  created  by  statute,  and  it  has  no  power  other 
than  that  gi?en  by  the  statute.  Under  section  102  of 
the  Bankruptcy  Act,  1883,  the  county  oourt  may  decide 
any  question  which  may  ariae  "  iu  any  caae  of  bank- 
ruptcy,'* but  the  aection  doea  not  gi?e  the  court  juris- 
diction where  an  order  for  adminiatration  ia  made  under 
aection  125.  Section  125  providea  throughout «  diatinc- 
tion  between  bankruptcy  and  adminiatration,  and  the 
decided  casea  go  to  prove  thia.  Moreover,  the  aervioe 
of  the  garniahee  ordera  bound  the  debts. 

He  referred  to  Ex  parte  Official  Receiver,  In  re 
Gould,  35  W.  B.  569,  19  Q.  B.  D.  92;  Eka  parU 
Hewitt,  15  Q.  B.  D.  159.  33  W.  R.  Dig.  19 ;  In  re 
Withemna  Bric\  Worke,  29  W.  R.  178,  16  Ch.  D.  337. 

Muir  Mackenzie,  for  the  official  receiver.— The  county 
court  had  juriadiction  to  make  the  order  in  thia  case, 
because  the  matter  was  not  like  an  action  to  recover 
a  debt  at  all.  It  was  a  motion  to  declare  the  trustee's 
rights  over  property  which  Ellia  claimed.  The  motion 
before  the  county  court  waa  really  to  declare  whether 
Ellia  waa  a  aecured  creditor  or  not  at  the  time  of  the 
accrual  of  the  truatee'a  title,  which  waa  a  queation  that 
could  be  determined  in  bankruptcy.  Section  125  aaya 
the  estate  is  to  be  administered  according  to  the  law  of 
bankruptcy,  and  it  ia  to  bo  adminiatered  in  the  court 
which  would  have  had  juriadiction  over  the  debtor  if  he 
had  been  a  bankrupt.  Thia  ia  not  an  action  for  money 
had  and  received,  but  a  motion  for  a  declaration  that 
those  debta  formed  part  of  the  estate  of  the  deeeaaed. 
Section  102  muat  be  taken  to  be  incorporated.  Further 
service  of  the  garniahee  ordera  ni$i  did  not  make  Ellia  a 
secured  creditor. 

Cavb,  J. — ^The  appeal  muat  be  allowed.  Section  125 
haa  given  power  to  the  court  of  bankruptcy  to  adminis- 
ter the  eatate  of  a  deeeaaed  debtor  who  ia  insolvent,  and 
unleaa  aome  apeoial  proviaion  can  be  found,  the  oourt,  in 
administering,  must  follow  the  practice  of  the  Chan- 
pery  Piviaion  of  the  High  Oomrt*     Vfow  in  the  Chan- 


cery Division  anoh  an  application  would  not  be 
entertained— at  any  rate,  without  the  consent  of  the 
person  interested ;  and  in  order  to  establish  the  jurisdic- 
tion of  the  county  court  aome  expreea  provisions  of  the 
Act  must  be  shown  giving  the  county  court  in  bank- 
ruptcy a  power  which  the  High  Oonrt  doea  not  possess  in 
adminiatration  actiona.  There  ia  no  auch  power*  There 
might  be  a  certain  amount  of  convenience  if  such  a 
power  exiatedy  aa  aometimes  the  objection  to  thejorisdic- 
tion  ia  very  frivoloua,  and  it  w^a  f rivoloua  iu  this  ease  to 
the  extent  that  it  it  had  been  allowed,  aa  it  ahonld  have 
been  allowed,  a  plaint  would  have  beeli  iaaued  in  the 
same  county  court,  and  the  case  would  have  come  before 
the  same  judge.  The  question  before  us,  however,  is 
Whether  there  was  jurisdiction  to  make  the  order  or  not, 
and  I  am  of  opinion  that  there  waa  no  juriadiotion. 

A.  L.  Smith,  J.,  concurred. 

Appeal  allowed  ;  leave  to  appeal  re/ueed* 

Solicitora  for  the  appellant.  Burns  A  Berridge,  for 
Rameden,  Sykes,  <6  Ranudenf  Huddersfield. 

Solicitor  for  the  official  receiver,  The  Solicitor  to  ^ 
Board  of  Trade. 


Prob.  Div.  ft  Adm. 
Divorce. 


Div.  1 


July  16. 


Stoby  v.  Stoey.  (a.) 

Divorce — Guilty   wife  —  Prior  condoned  adultiry  ef 
hueband — DUctelionary  bar'^Exerciae  of  diecrdm, 

A  fury  found  the  wife  guilty  of  adultery  with  (he 
oo^espondentf  aseeseing  the  damagee  against  him  at  £300. 
The  husband  had,  sias  years  be/ore,  committed  aduUen/ 
with  a  maid  servant  in  the  house  where  the  wife  resided^ 
and  she  had  condoned  the  offence. 

Held,  that,  under  these  drcumstanees,  the  court  ought, 
in  the  exercise  of  its  discrdion  under  20  ^  21  Ftd.  e. 
85,  s.  31,  to  dismiss  the  husband's  petition. 

Trial  before  Hannen,  P.,  and  a  common  jury. 

Thia  waa  the  husband'a  petition  for  dissolution  of 
marriage  on  the  ground  of  the  wife's  adultery  with  the 
co-respondent,  O'Connor.  In  her  answer  the  wife  alleged 
that  the  petitioner  had  been  guilty  of  adultery  in  1877 
with  a  domeatio  aervant  in  their  aervice.  The  petitioner 
alleged  condonation  of  thia  offence. 

The  jury  found  the  respondent  and  eo-respoodent 
guilty  of  adultery,  and  assessed  the  damages  affiio't  the 
co-respondent  at  £300.  They  also  found  that  tbo  peti- 
tioner had  been  guilty  of  the  adultery  allef^. 

Searle,  for  the  reapondent,  aaked  the  court  not  to 
grant  a  decree. — It  ia  admitted  that  the  adultery  of  the 
petitioner  ia  not  an  absolute  bar ;  the  court  has  a  dif- 
cretion  under  20  &  21  Vict.  c.  86,  a.  31  :  Goode  v  Qoode 
and  Hamson,  9  W.  R.  552,  2  Sw.  &  Tr.  253.  Bat  it  U 
not  neceMsry  that  the  huaband'a  conduct  ahouldbave 
contributed  to  the  wife's  miscGnduct,  or  that  she  should 
even  have  known  of  it :  Clarke  v.  Clarke,  13  W.  B.  84S; 
Hulse  V.  Hulse  and  Tavernor,  20  W.  R.  447,  L.  B.  8 
P.  &  D.  357.  Here  there  is  evidence  in  a  letter  written 
by  the  wife  that  although  the  offence  was  condoned  it 
had  not  been  forgotten  by  her. 

Lockwood,  Q.C,  and  Corrie  Grants  for  the  petltiflW' 
— ^The  present  case  is  within  the  diecretion  of  the  eoott, 
and  is  such  a  case  as  waa  intended  to  be  met  by  th< 
exercise  of  that  discretion.  McCord  y.  McCord,  0^^ 
and  Coxon,  23  W.  R.  684,  L.  R.  3  P.  ft  D.  237,  was  I 
referred  to. 

(a.)  {Reported  by  J.  Gbrard  Laiko;  Esq.,  Barri8tar<*at« 
Law. 
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HishOovst. 


'  Thb  GaaTBUDB.' 


High  Ooxtbt. 


Hiimff,  P.-^The  daddon  of  the  ooart  in  eaoh  case 
like  the  pieient  mmat  depend  on  the  parttonlar  oircum- 
ituMM.  In  1875  I  went  oarefullj  into  the  question  and 
eDdnvonxed  to  laj  down  the  principles  in  eocordanoe 
ifUi  whidi  I  have  acted  eyer  tinoe.  In  the  present  case 
tke  petitkmer's  story  is  that  daring  his  wile's  absence 
the  maid  wmnt  oame  and  thmst  herself  upon  him. 
Tbfit  it  a  higUj  improbable  storf.  On  the  other  haiid 
tbe  nife  teUi  us  a  more  probable  story-^vis.,  that, 
noticing  the  conditioi&  of  the  gtrl,  she  questioned  her 
«nd  fouid  est  that  the  petitioner  had  had  intercourse 
irith  ber— tbst  is,  in  the  Yery  house  where  he  resided 
vith  his  vife.  The  court  always  treats  this  form  of 
adolteiy  ss  a  serious  offence.  It  is  perfectly  true  that 
the  wife,  M  fieqaently  bappens,  forgave  the  husband.  But 
it  is  ifflposBUs  not  to  feel  that  the  act  of  the  husband  must 
have  hsd  sfery  secioos  effect  on  those  feelings  of  the  wife 
vhieh  ga  fu  to  oonstttote  the  safeguards  in  married 
life,  ssd  tint  she  would  be  more  likely  to  fall  into  error. 
Id  McCerd  ▼.  McCord  I  enumerated  the  facts  as  oon- 
■tztstisg  the  reason  which  induced  me»  in  the  exercise  of 
n/  diasretioo,  to  refuse  a  deoree.  So  in  the  present  case 
I  oome  to  the  conclusion  that  the  husband  Is  not 
eocitled  to  daim  release  from  the  bond  of  marriage,  he 
bsTing  shown  himself  regardless  of  its  obligations,  and  I 
oonfilude,  as  1  did  in  McCord  ▼.  McCord,  following  the 
p^ndple  laid  down  by  Lord  Penzance  in  Morgan  ▼. 
Morgan  and  Porter,  17  W.  B.  688,  L.  B.  1  P.  &  D.  644, 
that  then  are  no  spedal  circumstances  in  this  case  to 
lead  me  to  exercise  my  discretion  in  favour  of  the  peti* 
tioner.  I  therefore  disaisa  the  petition.  The  respondent 
is  entitied  to  the  general  costs.  The  other  costs  will  be 
dealt  with  on  tszaf ion.  The  petitioner  is  not  entitled  to 
the  dMmagta ;  they  go  with  the  petition. 

SoUdtoT  for  the  petitioner,  C7.  J,  Smith. 

8bttdtoiB  for  the  respondent.  Beard  dt  Sons. 

Solidton  for  the  co-respondent,  McKenna  cfe  Co. 


Aug.  9. 


Ptob.  Dir.  ft  Adm.  Di?.  I 
Adndxalty.  ( 

**  The  Gehtbudb." 
<^  The  Baeoit  Abebbabe."  {a.) 

I^aeHct^AsBessment  of  damage$ — Damage  to  cargo-^ 
DamagO'-^Interest, 

If  OS  scfrfoA  hrotkght  in  the  Admiralty  Divieion  to 
Tteover  damages /or  breach  of  the  ahipovmer*a  contract  of 
caniagi  is  rttained  in  thai  division,  the  damages  pro- 
mdei  for  uHU^  even  cdthoiigh  the  action  is  one  which 
9M  not  have  been  brought  in  the  Court  of  Admiralty 
iefore  the  Judicature  Acts,  be  assessed,  and  interest  on 
lit  oaunuii  found  due  be  given  in  the  same  manner  and 
•ai^mg  to  the  same  rules  as  if  the  Court  of  Admiralty 
M  jwrisdiction  over  the  suit  under  the  Admiralty  Court 
MlWl. 

Sa,  also,  if  an  action  brottght  in  the  Queen's  Bench 

^^nui  to  recover  damages  for  negligently  mooring  a 

^f^  is,  after  trial  in  thai  division^  transferred  to  the 

AdwinSkf  Division^  the  damages  wiU  be  assessed  and 

intemtp9en,  in  the  same  manner  and  according  to  the 

^^"f^  ndu  as  if  the  action  was  an  action  of  damage 

teithin  tki  inherent    jurisdiction    of    the    Court    of 

AdmiruHg, 

"Thb  Gbbtbudb." 

This  was  an  aetion  of  damage  to  cargo  in  personam 

iastitiited  on  behalf  of  Messrs.  Stockebye   k  Hvalsoe, 

«f  Copenhagen,  against  Messrs.  Gordon  &  Stamp,  the 

**Mn  of  the  British  ship  Gertrude,  to  recover  for  the 

i.^)  Beported  by  C.  F.  Jbkkbtt,  Es^.,  Barrister-at-I<aw. 


loss  of  a  eargo  of  mixed  corn,  which  had  been  shipped 
on  board  TAs  G'er^rucfe,  and  had  been  lost  through  the 
stranding  of  that  vessel  on  the  4tb  of  June,  1886,  on 
the  coast  of  Newfoundland.  The  defendants,  who  were 
domiciled  in  England,  admitted  their  liability  for  the 
damage  proceeded  for,  subject  to  a  reference  to  the 
registrar  and  merchants  to  assess  the  amount  thereof ; 
but  by  agreement  between  the  plaintiffs  and  defend- 
ants  it  was  arranged  that  the  plaintiffii  should  accept, 
in  satisfaction  of  their  cause  of  action,  eighty-five  per 
cent,  of  whatever  amount  should  be  found  due  by  the 
registrar. 

The  following  claim  was  then  brought  into  the 
registry  on  behfdf  of  the  plaintiffs : — 

« Claim  on  behalf  of  the  plaintiffs  in  respect  of  the 
loss  of  a  cargo  of  111,838  23<36ths  bushels  of  mixed 
com  shipped  on  board  The  Gertrude  at  New  Orleans, 
and  totally  lost  in  consequence  of  the  stranding  of  The 
Gertrude  on  the  south  coast  of  Newfoundland  on  the 
4th  day  of  June,  1886.  At  the  time  The  Gertrude 
was  on  her  voyage  from  New  OrleauH  to  Copenhagen 
via  Sidney,  Cape  Breton. 

£       s.    d.  • 
«  Invoice   value  of  111,838  22-36th8 

bushels  of  mixed  com  .        «        •     9,635  16    3 

Five  per  cent  for  mezohants'  profit       482  13    0 

Total     ....   10,118    9     3 
with  interest  and  costs." 

In  support  of  the  claim  the  plaintiffs  filed  affidavits 
annexing  the  invoices  and  bills  of  ladings  of  the  lost 
cargo,  and  stating  {inter  alia)  that  the  invoices  for  the 
cargo  in  respect  of  the  loss  of  which  the  plaintiffs 
claimed  had  been  settled  and  paid  for  by  means  of  five 
bills  of  exchange  dated  the  4th  of  June,  1886. 

On  the  1st  of  July,  1887^  the  registrar  reported 
that  there  was  due  to  the  plaintiffs,  i^  respect  of 
their  said  claim,  the  sum  of  £9,800,  together  with 
interest  thereon,  as  shown  in  the  following  gohedule: 
— Value  of  cargo  of  mixed  corn  shipped  on  board 
The  Gertrude,  £9,635  16s.  3d. ;  merchants'  profit, 
£164  38.  9d.  Total,  £9,800,  with  interest  at  four  per 
cent.  per.  annum  from  the  4th  of  June,  1886,  until 
paid.  The  defendants  objected  to  the  report  so  far 
as  it  found  that  interest  was  dae  to  the  plaintiffs,  and 
by  the  consent  of  all  parties  it  was  ordered  that  the  ob- 
jections to  the  report  should  be  heard  on  motion. 

July  26.— Barnes,  on  behalf  of  the  defendants,  moved 
the  President  in  court  that  the  registrar's  report  might 
be  varied  by  directing  that  the  plaintiffs  were  not  entitled 
to  recover  interest  against  the  defendants  on  the  sum  of 
£9,800,  as  stated  in  the  report  and  the  schedule  thereto. 
He  contended  that,  inasmuch  as  the  claim  of  the 
plaintiffs  was  not  one  within  the  jurisdiction  of  the 
Court  of  Admiralty  as  it  existed  before  the  Judicature 
Acts,  the  plaintiffs  had  no  right  to  recover  intereet 
except  between  judgment  and  payment,  and  that  on 
that  point  Bodocanachi  v.  Milbum,  35  W.  B.  241,  18 
Q.  B.  D.  67 — where  it  was  held  that  the  measure  of 
damage  was  the  market  valae  of  the  goods  when  and 
where  they  were  to  be  delivered,  deducting  the  expenses 
of  carriage — was  a  binding  authority. 

Sir  W,  Phillimore,  on  behalf  of  the  plaintiff  a' 
contra. — The  plaintiffs  have  brought  their  action  in  this 
division,  and  they  must,  therefore,  be  considered  to  have 
submitted  themselves  to  the  equitable  method  of  assess- 
ing damages  in  use  here.  It  is  the  usual  rule  in  this 
division  in  cases  of  collision  and  damage  to  cargo  to 
give  to  the  cargo  owner  the  invoice  value  of  his  cargo 
together  with  a  sum  which  would  reimburse  him  for  his 
expenses  in  loading  the  cargo,  and  interest  on  these 
amounts  from  a  certain  date---i.0.,  in  general  from  a 
time  when  he  may  be  ccnsiderad  to  have  lost  the  use  of 
his  capital.    This  rule  has  been  followed  in  this  case. 
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and  the  time  from  which  interest  hoe  been  given  is  the 
date  on  which  the  bills  for  the  cargo  fell  due.  The 
case  of  Rodooanachi  ▼.  Milhwm  is  no  anthoritj  for 
holdiog  that  the  usual  way  of  calculating  the  damages  is 
no  longer  to  be  adopted  in  actions  in  this  diTision. 

Cur*  adv.  vult 

**  Tbb  Babon  Abbbdare.*' 

Tl  is  was  an  action  instituted  on  behalf  o(  the  owners 
of  the  Tessel  Baron  Aherdare  against  the  London  and 
St.  Kathaiine  Docks  Go.  to  recoTer  for  the  damages 
occasioned  by  the  defendant  company  haTing  negli- 
gently moored  The  Baron  Aberdare  in  the  St.  Katha- 
rine Docks,  in  consequence  of  which  she  broke  adrift 
and  came  into  collision  with  certain  other  vessels  in  the 
docks,  and  sustained  such  injuties  that  she  sank. 

The  action  was  instituted  in  the  Queen's  Bench  Divi- 
sion, and  judgment  on  the  question  of  liability  was 
gifen  in  that  division,  it  being  then  agreed  that  the 
amount  of  damages  should  be  referred  to  an  arbitrator. 

Subsequently  the  action  was  by  consent  tramferred 
•  to  ibis  cUricion, 

On  the  action  being  transferred,  it  was  intended  that 
all  questions  as  to  the  amount  of  damages  should  be 
referred  to  the  registrar  and  merchants,  but  subse- 
quently the  parties  agreed  that  the  plaintiff  should  be 
deemed  entitled  to  recover  damages  to  the  amount  of 
£7,500. 

A  question  was  then  raised  before  the  registrar 
whether  the  plaintiffs  were  not  entitled,  in  addition  to 
this  amount,  to  interest.  On  this  question  the  registrar 
repotted  that  interest  at  four  per  cent,  was  due  to  the 
plaintiffs  from  a  date  to  be  agreed  on  between  the 
parties  as  the  date  when  the  amounts  due  for  raising 
and  repaiiing  TAe  Baron  Aberdare  and  for  the  damsgAs 
claimed  from  the  plaintiffs  by  the  owners  of  the  vessels 
damaged  by  The  Baron  Aherdare  had  been  paid,  and 
that  tuoh  inteiest  should  run  until  payment  of  the 
£7,600  by  the  defendants.  The  following  reasons 
for  his  report  were  given  by  the  registrar : — 

In  this  case  an  action  was  brought  in  the  Queen's 
Bench  Difiefon  on  the  17th  of  March,  1884,  agsinet  the 
London  and  St.  Katharine  Docks  Go.  by  the  owners  of 
the  barque  or  vessel  Baron  Aherdare  for  damages  by 
reason  of  the  negligence  of  the  defendants  in  and  about 
the  care  and  custody  of  the  plaintiffs'  ship  labile  in  the 
defendants*  dock  in  December,  1883.  The  case  was 
tried  before  a  special  jury,  and  a  verdict  was  given  for 
the  plaintiffs  on  the  19th  of  May,  1886.  It  had  been 
previously  agreed  that  the  amount  of  damages  should  be 
referred  to  sn  arbitrator.  After  this  verdict  and  judg- 
ment a  motion  was  made  to  a  divisional  court  to  enter 
judgment  for  the  defendants,  or  for  a  new  trial,  which 
was  rejected,  with  costs.  An  appeal  from  this  decision 
of  the  Divi»ional  Gourt  was  then  made  to  the  Gourt  of 
Appeal,  which,  on  the  11th  of  May,  in  the  present  year, 
was  likewise  diemissed,  with  costs.  Immediately  after- 
wards, on  the  28th  of  Mi^,  the  action  was  transferred  to 
the  Admiralty  Division  by  consent  of  patties  for  the  pur- 
pose of  the  assessment  of  the  damages  in  the  usual  way. 
Since  that  transfer,  however,  the  parties  have  come  to 
an  agreement  that  £7,500  shall  be  deemed  to  be  the 
amount  of  damagea  the  plalntiffa  are  entitled  to  recover 
without  piejudioe  to  the  question  as  to  what  interest  is 
recoverable  in  addition  ;  and  that  point  is  the  only  one 
which  I  have  been  called  upon  to  consider.  It  is  ad- 
mitted that  the  whole  amount  of  the  £7,500  was  paid  to 
the  plaintiffs  io,  or  previous  to,  the  month  of  June, 
1884.  The  interest  on  that  amount  (ioce  that  period 
neceasaiily  represents  a  large  sum,  and,  if  not  recover- 
able from  the  defendants,  also  represents  a  heavy  lose 
which  they  have  had  no  means  of  obviating.  The 
ordinary  principleSy  therefore,  of  equity  and  justice 
would  seem  to  require  that  compensation  for  this  loss 
should  be  made*    It  is  tsid  that  some  technical  rules  of 


common  law  are  against  the  allowance  of  interest  before 
judgment,  but  I  am  not  satisfied  that  those  mles  apply 
to  a  case  of  this  description,  or  that,  if  they  do,  I  am 
bound  to  act  upon  them  when  called  upon  as  registrar 
of  the  Admiradtj  Division  to  assess  the  anonnt  of  the 
plaintiils'  damages.  I  should  rather  assume  that  I  am  to 
apply  the  principles  laid  down  for  my  gaidsoce  in 
assessing  the  damages  occasioned  by  other  acts  of 
negligenor,  such  as  the  negligent  navigation  of  a  ship  bj 
which  another  ship  is  injured.  That  the  praotioe  of  the 
Admiralty  Gourt  is  to  allow  interest  on  the  loss  so  sas- 
tained  from  the  date  of  such  loss  cannot  be  questioiisd, 
and  I  feel  bound  to  follow  the  same  rule  in  this  instanoe. 
The  judgment  in  The  Northumbrian  18  W.  B.  188, 
L.  B.  3  A.  &  E.  6,  followed  by  a  diviaional  oourt  of 
the  Queen'a  Bench  in  the  case  of  Smith  v.  Kirhy^  24 
W.  B.  207,  1  Q.  B.  D.  131,  which  was  an  aotion  bf 
the  owners  of  cargo  against  the  carrying  ship,  seeni 
to  me  to  j  ustif y  this  oondusion.  The  interest,  thersibn, 
will  run  from  a  date  or  dates  in  1884  to  be  agreed  on 
between  the  parties, 

Aug.  9.^Hollame,  on  behalf  of  the  plaintUb,  bow 
moved  to  confirm  the  registrsr's  report.^The  piaotioe 
of  the  registrar  of  this  difision  in  all  actions  of  oolUffon 
before  him — and  this  is  virtually  an  aotion  of  ooIliiioB— 
to  proceed  on  equitable  principles  and,  as  an  umul  rale, 
to  give  interest  before  judgment,  is  clearly  according  to 
law.  The  Northumhria  is  in  accordance  with  the 
practice  of  the  Court  of  Chancery :  Straker  v.  HarUand, 
34  L.  J.  Ch.  122, 13  W.  R.  Ch.Dig.  52  ;  and  with  what 
the  courts  of  common  law  considered  to  be  the  equitable 
rule :  Smith  v.  Kirhy;  British  Columbia  Saw  MiU  Co, 
V.  NetUeehip,  16  W.  xL  1046,  L.  B.  3  G.  P.  499. 

Bamee,  on  behalf  of  the  defendants,  confra.— Thii 
case  differs  from  the  case  of  The  Oerirude  inasmachu 
the  case  was  only  transferred  here  after  judgment  iu 
consequence  of  an  agreement  between  the  parties.  The 
Admirtdty  registrar,  in  fact,  only  acted  as  an  arbitrator, 
and  ought,  in  the  circumstances,  to  have  applied  the  rnlei 
as  to  the  measure  of  damage  in  force  in  the  Queen's  Bench 
Divifion,  and  have  given  no  interest  before  jadgment. 
[Hannbk,  p. — Having  looked  into  the  matter,  I 
think  the  3  ft  4  Will.  4,  o.  42,  a.  29,  enabling  a  jury  to 
give  icterast  in  certain  casee,  is  an  enactment  dacltfa- 
tory  of  the  common  law.]  There  ia  no  oaae  of  unliqui- 
dated damages  not  within  that  statute  when  iotereit 
before  damage  haa  been  given  in  the  courta  of  common 
law.  [He  referred  to  CaUonr.  Bragg ^  15  East,  323; 
Biggine  \.  Sargent,  2  B.  &  G.  348.] 

Hannbit,  p. — I  was  prepared  to  give  jadgment 
this  morning  in  The  Gertrude,  which  ease  I  had  tik«n 
time  to  consider,  but  I  deferred  doing  so  until  I  bad 
heard  the  arguments  in  The  Baron  Aberdare, 

There  can  be  no  doubt  that  it  baa  been*  a  long- 
established  practice  of  the  Admiralty  Gourt  to  allow 
interest  on  the  amount  awarded  to  plaintiffs  from  the 
time  when  the  claims  arose.  This  practice  was  verr 
fully  considered  by  my  learned  predecessor  iu  Tm 
Northumhria  in  regard  to  matters  aolely  within  the 
juiisdiotion  of  the  Admiralty  Gourt.  It  is  unneosisarr 
for  me  to  travel  over  that  ground  again,  ainoa  it  is 
clearly  established  that  in  admiralty  actions  there  should, 
so  far  as  possible,  be  a  complete  reetituHo  in  inUgrtfiSh 
and  for  this  purpose  the  award  of  interest  on  the 
damages  is  necessary.  It  is  a  sound  and  equitable  rnl^i 
and  I  can  only  regret  that  it  is  not  also  a  common  ^^ 
rule.  , 

The  queation  is  raised  in  The  Gertrude  whether 
the  registrar,  under  the  circumstancea  in  which  thatcaiV 
came  before  the  court»  was  bound  to  depait  from  thi 
usual  admiralty  rule  and  to  apply  the  common  law  rolet  J 
am  of  opinion  that  he  was  not  so  bound.  Beference  w« 
made  in  the  course  of  the  argument  to  3  ft  4  Will  4,  c 
42«     Thit  statute  was   partly  permissive,  it  does  nf 


YoLXXXYI.    rJan.i4.un.]    THE  WEEKLT  REPOB-jTEB. 


198 


Eonn  OF  LojLDfl. 


BovoH  V.  Bpbovlb. 
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dbd  to  alter  the  law  ^  any  omo,  Irat  it  giyes  power  to 
evud  iDteiMt  in  aooie  eaaee.  It  applies  odIj  to  oaeee 
tdedbffore  aJoFy,  and  I  am  left  entirelj  f ree  to  aey 
ileft  rale  skoald  be  applied  in  OTery  ease  whioh  ie 
Med  in  tiie  Admlvalty  Bivieion.  I  thefefore  oonflrm  tlie 
vfjMna^B  lepcnt  in  Th§  Qeiirude* 

The  Barom  Aherdare  dilVere  a  little  aa  to  the  facte, 

ad  it  has  been  avsned  that  tbo  legistnr  was  eimplj  an 

tfMtiator.    I  do   not  think  he  was,  but,  assuming  him 

to  ^e  one,  it  appenn  to  me  to  make  no  diilerenoe.    It 

was  Tight  and  proper  for  him  to  award  interest  in  which- 

««CT  chaiaeiarbe  deeided  the  eaae.  TAe  HiorihutnMa  and 

Sadih  f .  JTtriy  raoh  have  a  bearing  on  this  ease,  be- 

oaaie  in  the  latter  eaae  an  arbitrator  found,  in  aooordanoe 

with  the  dednoB  in   The  Hi^rihumbria,  that  he  could 

award  lataRat    Thia  faot  waa,  io  m j  opinion,  brought 

to  tfie  kaovledgo  of  the  oonrt,  and  it  held  that  the 

adainltf  mle  waa  rigbtlj  applied,  and  that  intero»t 

eheatd  be  giren.     I,  therefore,  in  The  Baron  Aherdare, 

eoifra  the  report.     The  unsnooeasful  party  must  in 

earh  caas  pay  the  cost  a  of  the  motions. 

SoUdton  for  Heaara.  Stockebye  ft  HTalsoe,   8ioke$, 
iaumden,  ^  Stoheg^ 

Solidtors  for  the  owners  of  The  Gerirude,  BoHerell  A 
BtBchc 

QflUdioTi  for  the  owners  of  The  Baron  Aherdare, 
Hdlotnt,  Son,  ft  Oowonf. 

8otidt3T8  for  the  London  and  St.  Katharine  Dooks 
CSd.,  fiacoa  d  Tumtr. 


a  A. 
(BHl»d). 


Kou0f  of  lotbff. 

April  5,  8,  9,  12, 1886  ; 
June  13,  1887. 

BorcH  V,  Spboulb.  (a.) 

TamU  /or  life  and  remainderman — Company — Montis 
-^ Dividends- Capital  or  interett 

A  ledcdDP  leqvoaihed  the  rteidue  of  hie  personal  eaiaie 

la  r.  &  ttpen  truH  to  permit  his  wife  to  receive  the 

fafered,  He^tdende^  and  annual  income  during  her  life, 

an4  s^fedt  thereto  to  T.  B.  ahsoluteiy.    Part  of  the 

rteidmry  estate  eoneieted  of  shares  in  a  company.    The 

mrtidee  of  asaoeiation  of  the  company  provided  thai  the 

ditedors  might  set  aside  out  of  the  profits  such  sum  as 

Omf  tketighi  proper  as  a  reserved  fund.    After  the  death 

efthe  tataior  the  directors  distributed  this  reserved  fund 

mi  certain  ciher  undivided  profits  to  the  shareholders 

•  a  ioatia  dhridend^  allotted  at  the  same  time  new  partly 

pM-up  shareSf  and  applied  the  bonus  to  the  part  pay* 

wal  of  ike  new  shares^ 

EM,  thait  in  the  cireumstanceSf  the  company  did  not 
psf  Sit  ndmd  to  pay  any  sum  as  dividend^  fttd  inJtendsd 
UmddUL  appropriaie  the  undivided  projUs  dealt  with 
Mmlacreoae  of  the  capital  stock  in  the  concern;  and 
Art  As  lews  dividend  was  therefore  part  of  the  oapOcU 
^^  tsdator^s  estate^  and  that  the  life  tenant  was  not 
^  thereto  as  being  interest,  dividend,  or  annual 


of  ihe  Court  of  Appeal  (33  W.  B.  621,  29 
Ck.Jf.nSi  reporsed. 


I WM  an  appeal  from  a  deoiiion  of  the  Oourt  of 
Agpwil  (Bi^gaUay,  Bowen,  and  Fry,  L.JJ.)  leFersing  a 
^    " "   I  of  Kay,  J. 

fasts  are  Tory  fully  set  out  in  the  judgments  of 
t  BeisGbell  and  Lord  Watson. 


Ip4  Biported  by  0. 0.  Nafibr  tsoxjLOFBy  Biq„  Barrister- 
at-Law. 


April  6,  8,  9, 12,  1886.— 6^aAam  Hastings,  Q.C.,  and 
W,  Freeman,  for  the  appellants. — When  a  bonus  divi- 
dend is  deolared  out  of  accumulated  profits  it  is  an 
aeoretion  to  capital  and  belongs  to  the  remainderman 
and  not  to  the  tenant  for  life  ■:  Brander  ▼.  Brander,  4 
Yes.  800 ;  Irving  ▼.  Bou«toun,  4  Paton's  Bootoh  A  ppeais, 
521 ;  Paris  ▼.  Paris,  10  Yes.  185  ;  Clayton  y.  QresJ^sm, 
10  Yes.  288 ;  WiUs  f.  Steere,  13  Yes.  363  ;  Barclay  f. 
Wainewright,  14  Yes.  66  ;  Hooper  f.  Rossiter,  MoOl. 
527 ;  Ward  r,  Coomhe,  7  Sim.  634  ;  Price  ▼.  Anderson, 
15  Sim.  473 :  Ex  parte  Hodgens,  11  Ir.  Eq.  Rep.  99  ; 
Plumbe  F.  NeUd,  8  W.  R.  337 ;  Hullis  f.  Allan,  14 
W.  R.  980  ;  Nicholson  f.  Nicholson,  9  W.  R.  676 ; 
McLaren  w.  Stainton,  9  W.  R.  908,  3  De  G.  F.  ft  J.  202  ; 
In  re  Hopkins*  TrusU.  22  W.  R.  687,  L.  R.  18  Bq.  696 ; 
Straker  f.  WiUon,  19  W.  R.  761,  L.  R.  6  Oh.  503. 
Preston  f.  Metville,  16  Sim.  163,  is  the  only  oase  against 
the  appellanta. 

They  alio  cited  Oarr  f.  Griffith,  28  W.  R.  28,  12 
Oh.  D.  655. 

Rigby,  Q*C.,  and  H.  B,  Buckley,  for  the  respoodt^nt. — 
The  bonus  <)ifidend  became  income  as  soon  as  declared ; 
it  was  Dot  made  capital,  and  there  was  no  oompulsiou  to 
apply  it  to  the  purchaae  of  shares.  The  cases  are  dia- 
tinguifehable. 

They  cited  la  re  Barton's  TrusU,  16  W.  R.  392.  L.  R. 
5  Eq.  238 ;  Clive  f.  Clive,  Kay,  600,  2  W.  R.  D  g.  120 ; 
Wright  F.  Tuckett,  IJ.  ft  H.  266,  9  W.  R.  Oh.  Dig.  86 ; 
Bates  F.  Mackinley,  10  W.  R.  241,  31  Baav.  280. 

Freeman  replied. 

June  13, 1887. — Lord  Hbbschbll. — ^Thii  appeal  arises 
upon  a  case  stated  for  the  opinion  of  the  oourt  to  determine 
whf  ther  a  bonus  of  £2  lOr.  per  share,  sanctioned  in  the 
circumstances'  I  ihall  aftetwris  mention,  on  600 
aharea  in  the  Oonsett  Iron  Oo.  (Limited),  waa  income  of 
the  estate  of  William  Bouob,  or  was  ospital  of  that 
estst*. 

William  Bonoh,  who  died  on  the  19th  of  January,  1876, 
by  bis  will  bequeathed  all  the  Tdsidu9  of  his  perional 
estate  to  Sir  Thomas  Bouch  up6u  ttuit  to  oonrert  the 
same  into  money,  or,  with  the  oonsent  of  Jane  Bouch 
(the  testator's  wife)  t)  allow  the  same  to  remain  uncon- 
Ferted  ;  and,  upon  farther  trust,  to  permit  hi 4  said  wife 
to  reoelFe  the  iotarest,  dlFidends^  and  annual  income  of 
the  said  personal  estate  during  her  life ;  and,  aubject 
thereto,  he  bequeathed  the  residue  of  his  peraonal  eatate 
to  Sir  Thomaa  Bouch  abaolutely. 

Part  of  the  residuary  personal  eatate  of  William 
Bench  oon»i«t^d  of  600  shares  of  £10  each  in  the  Oonaett 
Iron  Oo.,  upon  which  £7  10a.  per  ahare  had  been  paid. 
These  shares  were,  with  the  oonsent  of  Jane  Bouch, 
allowed  to  remain  unconFCtted,  and  she  reoelred  the 
diFidends  thereon  during  her  life.  Sir  Thomas  Bouoh 
died  on  the  30th  of  October,  1880,  baring  by  hia  will 
appointed  the  appellants  his  ezeoutors  and  trubtees. 
Jane  Boueh,  the  tenant  for  llfd,  died  on  the  22nd  of 
Febraary,  1883,  ha?iug  by  her  will  appointed  the 
respondent  her  exeontor. 

The  Oonsett  Iron  Oo,  was  inoorporated  in  the  year 
1864,  with  a  capital  of  £400,000,  dirided  into  £10 
shares.  The  articles  of  association  proFided  that  when- 
CFer  the  net  profits  of  the  company  during  any  financial 
year  ending  the  80th  of  June  would  admit,  the  direotom 
should  reoommend  to  the  meeting  to  declare  a  difidend 
on  the  company's  capital,  and  thereupon  it  shonld  be 
competent  at  suoh  meeting  to  make  and  declare  a 
dlFidend  of  sudh  amount^  and  payable  at  suoh  time,  aa 
the  meeting  shonld  determine.  The  109th  article  was 
aa  follows :— "  The  direetors  may,  before  recommending 
any  dlFidend,  set  aside,  out  of  the  profits  of  the  company* 
suoh  sum  as  they  think  proper  as  a  reeerred  fund  for 
meeting  oontingeneiea  or  for  equalising  diFidends,  or  for 
lepairing  or  maintaining  the  works  connected  irith  the 
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bufiineBs  of  the  company,  or  any  part  thereof ;  and  the 
directors  ipay  invest  the  sum  so  set  apart  as  a  reserved 
fund  upon  such  securities  or  in  such  manner  as  they  may 
think  proper.'*  The  capital  of  the  company  was  sf  ter- 
vards  increased  to  £552,000  by  additions  of  6,000  and 
9,200  new  shares  of  £10  each,  with  £7  10s.  per  share 
paid  thereon.  In  the  accounts  of  the  company  for  the 
year  beginning  the  30th  of  June,  1874,  there  stood  to  the 
credit  of  a  reserve  fund  £100,000,  made  np  from  an- 
divided  profits  of  previous  years,  and  there  stood  to  the 
credit  of  another  fund,  styled  **  undivided  profit,"  a 
further  sum  of  £6,203  12s.  In  August,  1880,  the 
£100,000  still  stood  to  the  credit  of  the  **  reserve  fund,'' 
and  in  addition  to  the  profits  of  the  previous  year, 
£36,070  Is.  8d.  was  standing  to  the  credit  of  the  '^ un- 
divided profit "  fund. 

The  report  of  the  directors  of  the  12th  of  Angost,  1680, 
after  recommending  that  the  profits  of  the  previous  year 
should  be  appropriated  to  the  payment  of  a  certain 
dividend,  and  that  £7,246  4s.  5d.  should  be  carried 
forward  as  undivided  profit,  proceeded  as  follows: — 
**  Your  directors  feel  that  the  time  is  now  come  when 
they  may  safely  recommend  some  permanent  appropria- 
tion of  tiie  £100,000  standing  to  credit  of  reserve  f  nod, 
and  of  a  considerable  portion  of  the  undivided  profit 
fund.  They  therefore  propose  that  the  reserve  fund, 
£100,000^  and  £38,000  out  of  the  £43,316  63.  Id.  (to 
which  the  undivided  profit  would  be  brought  up  by  the 
mode  of  approptiating  the  year's  profit  previously 
recommended),  making  together  £138,000,  shall  be 
distributed  as  a  bonus  dividend  of  £2  10s.  per  share, 
equalling  £7  10s.  in  respect  of  every  throe  existing 
ebares;  but,  as  the  company's  operations  render  it 
desirable  to  raise  an  equal  amount  as  capital  account, 
your  directors  propose  that  there  be  created  18,400  new 
shares  of  £10  each,  with  £7  10s.  per  share  payable  con- 
earrently  with  the  payment  of  the  bonus  dividend.  This 
would  aUow  of  one  new  share  bf  ing  allotted  in  respeot  of 
every  three  existing  shares,  and  the  bonus  dividends 
would  pay  the  £7  lOs.  on  each  such  new  share.  Tour 
directors  propose  that  the  boniis  dividend  and  the  call  of 
£7  10s.  per  new  shsre  be  made  payable  on  the  30th  of 
September,  the  members  registered  in  the  company's 
books  on  the  26th  of  September  being  treated  as  those 
entitled  to  such  dividend  and  to  the  allotment  of  new 
shares.  They  also  propose  that  the  new  shares  shall  take 
dividend  from  the  1st  of  July,  1880,  as  if  the  £7  10s.  pet 
share  had  been  paid  up  on  that  date.  They  will,  there- 
fore, stand  on  an  equal  footing  with  the  present  shares 
in  regard  to  all  dividends  beyond  that  about  to  be 
declared.  Every  member  of  the  company  on  the  25th  of 
September  would  consequently  receive  a  new  £10  share 
in  respect  of  every  three  shares  he  then  holds,  sndh  new 
shaie  having,  like  the  existing  shares,  £7  10$.  paid 
theieon." 

On  the  4th  of  September,  1880,  the  dlveotors'  report  and 
atfoonnts  were  received  and  adopted,  and,  a  special 
raactutloii  was  passed  adding  to  thefartfelMi  of  assooialloil 
a  new  article,  empowering  the  direoters,  witii  the 
aanotlon  of  the  oompany  in  genend  nsMtfng^  tedaolaiv  a 
hohUB  to  be  pidd  to  the  menibeeB  ia  i^ieporlion  te  their 
•haree  out  of  the  raaenre  fimd,  or  e«t  of  any  other 
aMunralated  pioflto  of  the  eompadby .  Special  teaolationa 
vme  also  passed  sanotianing  the  cMfttkm  of  capital 
and  Its  allotoM&t  in  the  mannar  waommended  tay  the 


At  ameethig  of  theooupany  on  the  S5th  oi September, 
1880,  thtee  resolutions  weie  eonflrmad,  and  a  reeolntiett 
Wat  jMMsM  sanctkkoing  the  paymAit  of  k  bdaoa  of  £S(  lOs^ 
per  ahBM  eat  of  the  £100,000  standing  te  the  eredit  td 
tho  leserve  fund,  and  £38,000,  part  of  thb  undivided 
j^WAl  then  in  hand.  On  the  same  day  Mm  ivgistaar  of 
the  eompany  eent  to  the  sbarehoUers^  ittalnding  Sir 
Thomas  Bench  (in  whose  name  the  600  shares  bdooginf 
to  WilUttn  Boaoh'0  estate  irece  legiatered),  a  letter 


eocloBing  a  warrant  and  forms  relating  to  the  new 
shares. 

The  Itftter  was  in    the   following    terms: — **l  am 
instructed  to  Inform  you  that,  in  accordance  with  the 
special  resolutions  confivnMd  at  the    meeting  of   the 
oompany  held  this  day,  the  diiectors  have,  in  lespeot  of 
the  600  shares  now  registered  in  your  name,  allotted  to 
you  200  new  shares  of  £10  each,  subject  to  the  sum  of 
£7  10s.  per  share  being  iMdd  np  thereon  on  or  before  the 
30th  instant,  and  I  eneloee  you  a  bonus  dividend  warrant 
payable  on  that  date  for  £1,600,  which  yon  wiU  be  good 
enough  to  sign  and  return  to  me  by  Thursday  nezt» 
when  the  amount  will  be  applied  in  payment  of  £7  10a. 
per  share  on  your  above  named  new  shares.    Begarding 
the  reglstvatloB  of  these  new  shares,  I  have  to  explaia 
that  if  yon  desire  to  have  all  that  you  are  entitML  to 
registered  in  your  own  name,  you  must  fill  np  and 
sign  the  enclosed  form  No.  1.    If  you  desire  to  have  all 
or  part  registered  in  come  other  name,  form  No.  S  moat 
be  filled  up  and  signed  both  by  yourself  and  by  the 
person  in  whose  name  the  shares,  or  any  of  them,  are 
to  be  registered."    The  enclosed  form  No.  1   was   ac 
follows: — ''Gentlemen, — ^I  hereby  accept  the  200  new 
shares  which  have  been  allotted  to  me,  subject  to  the 
conditions  on  which  they  are  issued,  and  reqneet  thai 
the  whole  be  registered  in  my  own  name."    This  ^waa 
signed  and  returned  by  Sir  Thomas  Bench.    He  alaa 
signed  and  returned  the  enclosed  warrant,  which  waa  in 
the    following    form  :^"  Gonsett   Iron  Go.   (Limited). 
Bonus  dividend  warrant  of  £2  10s.  per  share  payable  on 
the  30th  of  September,  1880.  To  the  members  registered  in 
the  company's  books  on  the  25th  of  September,  1880.  Ko. 
102.  Name  of  member — ^Thomas  Bouoh,  Esq.  Number  of 
shares — 600.    Amoont  of  bonus  dividend — One  thonaand 
five  hundred  pounds*  (Signed)  Wm.  Oockbum,  registxar. 
I  hereby  anthorize  and  request  yon  to  apply  the  above 
amount  in  payment  of  the  call  of  £7  10s.  per  share  on 
the  200  new  shares  that  have  been  allotted  to  aae  in 
accordance  with  the  special  resolutions  passed  at  the 
ordinary  general  meeting  of  the  oompany  held  on  the 
4th  of  September,  and  confirmed  at  the  extraordinary 
general  meeting  held  on  the  26th  of  September,  I860. 
Signature  of  member.      N.B. — ^This  warrant  mtut  be 
signed  and  sent  to  the  registrar,  Mr.  Wm.  Ooekbiimy 
33,  Westgate-road.  Newcastle*on-Tyne^  on  or  before  tho 
30th  of  September,  1880." 

The  200  new  shares  were  accordingly  registered  in 
the  name  of  Sir  Thomas  Bench,  and  £7  10s»  was  orsdlted 
as  paid  on  each  share.  The  dividends  on  these  now 
lAares,  as  well  as  on  tile  original  shares,  warn  paid  to 
Jane  Boneb,  the  tenant  for  life,  down  to  the  laat 
dividend  day  prior  to  her  death. 

It  is  to  be  observed  that  before  the  aUetmsnt  of  the 
new  shares  in  1880  the  shares  of  the  oompaay  were  nt 
a-piemlaaa  of  about  £21  per  share,  bnt  immediately  altog 
such  allotment  they  fell  to  £14  peashaie  pawnlam. 

The  case  eaaia,  iir  the  first  instanoi^  hi^we  Kay,  J. 
He  eonsideted  Otet  it  might  be  open  te  daubt 
whether  the  bonus  lat  the  time  it  was  4e^Biad  beleniBed 
to  the  tenant  for  Uft,  or  was  to  be  logtrdsd  aa  aa. 
aoeration  tb  eapital,  tiMmgfa,  on  the  aathodtf  of  Porta  v. 
JAiHs,  he  inclhiad  te  the  Utter  opinion.  Bat  lie  anoae 
to  the  emifilnsinft  that  the  bonns  had  bssn.espttaHmag 
with  the  consent  of  the  tenant  for  life^  and  that  she  bsMd 
sgteM  that  ihe  shatas  sboidd  betreatad  as  eairftnl  of 
the  testatoi^s  estate  so  as  to  avoid  niisiag  thif  qiiesiloiu 

The  Court  of  Appeal  reveled,  this  Judgment,  'ibiftejr 
held  that  thejre  was  no  evidence  tb  show  that  thd  tenant 
for  life  had  agreed  to  relinquish  any  of  her  i^ta,  sqadT 
that  the  bonus  bfOonged  to  her.  and  having  Med  iiivanAad 
by  the  trrutees  in  shares  of  the  Oonsett  Go.,  thosb  1 ' 
became  her  property. 

ol quite conoar  with  the  Court  of  AppeaTli&l  ^ 

that  there  it  no  evidence  that  the  tenant  for  HTe  rcr« 
linquished  her  right  to  the  bonus,  if  she  was  ever 


YoL  XXXVI.    iJ-i.14,1888.]  THE  WEEKLY  REPORTER. 


195 


HoTOB  or  Lords. 


BoxTCH  V.  Spboulb. 


H0U8B  OF  LORDi. 


titkd  to  it.  And  in  mj  Judgment  the  sole  qaestion  for 
ddemiotttion  is  whether  this  bonus  ib  to  be  regarded  as 
mooBe  paasing  t)  the  tenant  for  life  under  the  trusts  of 
tbe  vfll,  or  an  aecretioii  to  capital,  to  the  inoome  of 
liuch  aloDe  she  was  entitled,  and  whfoh  enured  after 
bs  death  for  the  l>eneflt  of  the  remainder  man. 

I  think  thm  is    a  qoeetion  of  very  considerable  dlffl- 

ealty.    It'vn  ar^nci  at  jonr  lordahipa'  bar  on  behalf 

of  the  appcIUnts  that  it  was  really  settled  in  their  faTonr 

by  sAthflfiity.   It    was  said  to  be  well  established  that 

irtteie  a  ^fidend  or  bonus  appeared  to  be  declared  ont 

of  aceomnlatad   proflte,   irbioh,  de  facto,  had  formed 

part  of  the  capital  of  the  company,  it  must  be  treated 

as  sn  sddition  to  capital,  and  that  the  tenant  for  life 

was  Bol  eatitied  to  it.     If  I  thought  that  any  such  rule 

had  bres  establiihed  and  were  applicable  to  the  oircum- 

atanca  of  Ibe  present  ease,   I  should  certainly  adTise 

yonrlonbfeips  to  deoids  in  aooordanoe  with  it,  whaterer 

I  Ji%lt  tbiak  of  its   expediency.     The  divifiun  of  the 

CBjoyaent  of  property  betwfeu'  a  tenant  f  jr  life  and  a 

leoaiBderman   is   itoeJf   artificial,  and  if  any  artificial 

mis  has  been   eftablished  regolating  such  enjoyment, 

every  settlor  or  testator  may  well  be  presumed  to  have 

intended  t!;at  the  obje«ti  of  his  bounty  should  share  its 

beneilta  aooording  to  this  rale.     I  may  obserye,  howerer, 

at  the  entaet,  tnat  there  would  often  l>e  oonsiietAble 

^fficaUy  in  tbe  application  of  the  suggested  rule,  and 

that  it  does  not  appear  to  rest  on  any  satisfactory  basis 

of  principle, 

I  win  pffoesed  now  to  consider  the  authorities  relied 

on.    Hie  eaHie»t  of  these   was   Brander   ▼.  BrancUr, 

dedded  in  1799.    The  Bank  of  England  having  paid  out 

of  their  fmids  for  the  public  service  £1,000,000,  received 

£1,1SS,000  Three    per   Cent.  Annuities.     These  they 

fssolied  to  disfzibnte  pro  raid  among  the  then  pro- 

pifefiofa  of  Bank  Stock.    The  question  arose  whether 

the  piopoitlon  allotted  to  the  testator^s  representatives 

was  to  he  re^aided,  as  between  the  tenant  for  life  and 

iSHwindsfPum,  as  inoome  or  capital.    Lord  Bosslyn  took 

tektler  view.     He  aaid  :  '*  If  I  am  to  go  npon  prin- 

«i|l6b  I  most  hunt  back  to  see  to  what  part  of  that 

Mvtag  cadi  is   entitled.    I  have  often  coneilered  this 

qsnsUiiB,  and  it  seemed  to  me,  in  aU  the  difterent  ways  I 

aoolilfwA  tlie  ooDsideration  of  it,  that  there  was  no  way 

ts  bs  titen  hot  to  eonslder  it  as  an  accretion  to  capital.*' 

^>  IaJ»,   asTs  that  the  principle  of   this    decision 

VBi,  a«t  what  the  company  says  is  inoome  shall  be 

bteome,  aad  what  it  says  is  capital  shall  be  eapital. 

"  His  Lotd  Chanoellor,'*  he  says,  **  seems  to  have  pro- 

easdedflsthegioandthat  the  original  £1,000,000  was 

part  of  the  capital  of  the  bank";   and  then,  after 

qootfDg   from    his   Judgment  the  words  I  have   Just 

raad,  he  adds :  '*  If  that  were  so,  it  follows  that  the 

hank  was  distributing  amongst  Its  proprietors  that  which 

had  bsen  Tetnmed  by  the  Oovemment  in  satisfaotlonfor 

the  osillay  of  a  part  of  its  capitaL**    I  cannot  oooeur  in 

IkSB  Haw  of  BriMnder  t.  Brander.    It  does  not  appear 

Is  aia  to  have  proceeded  on  any  such  principle.    The 

«ntaay  had  in  no  way  said  that  either  the  £1,000,000, 

had  been  advanced  for  the  public  service,  or  the 

I  whidh  were  receiTod  in  return  for  it,  should  be 

'^Moreover,  it  is  to  be  observed  (and  the  iaapor- 

f -^is  will  be  seen  when  ire  come  to  consider  the 

<ef|»«f-tbis  authority  and  of  those  which  have  followed 

^  ttv  ^e  bank  could  not  hare  declared  that  either  of 

1hH»«^M  should  be  added^to  or  form  part  of  its  ospital 

flo  caHsdf  for  the  bank  had  no  power  (as  is 

1  in -the  case)  to  inerease  its  capital,  szoept 

J  an  Act  of  Parliament. 

I  ttUk  the  decision  in  Brander  y.  Brander  proceeded 

am  the   gronnd    which    Pry,  LJ.,   accurately   staiies 

aatbaloqiidatfon  of  the  Judgment  in  Irving  i.  Hottetouffi* 

^1^  that  the  acenmnlated  proftts  had  become  part  of  the 

'AaailiBg  ospitil  of  the  concern.    But  they  bad' become 

aoi>  Botrby  icmod  of  any  decivatlon  of  the  o#nipany 'tfaiat 


they  should  be  so,  but  only  in  the  sense  that,  having 
accumulated,  they  were,  de  facto,  used  as  part  oC  itis 
eapital.  In  this  sense,  however,  all  accamnlated  profits 
which  are  in  use  for  the  purposes  of  the  busiu'si  of  aoj 
oompany  may  equally  be  said  to  form  part  of  its  floating 
capital.  And  I  think  that  the  learned  counsel  for  the 
appellants  were  well  founded  in  sayini?  tbat  the  greater 
part,  if  not  the  whole,  of  the  aocuninlated  profits  of  tbe 
Consett  Iron  Oo ,  the  division  of  which  has  gisen 
lUe  to  this  controversy,  were  in  this  dense  a  portion  of 
the  capital  of  the  company. 

I  pass  now  to  the  case  of  Irving  ▼.  ffoueloun,  tbe 
most  important  of  the  series,  for,  being  a  decision  of 
this  House,  your  lordships  are  bound  by  it  In  that 
case  the  Bank  of  Scotland  had  passed  a  resolution  that 
an  extraordinary  dividend  or  bonus  should  be  given  to 
proprietors  holding  stock  on  the  1st  of  June.  Lord 
Eldon,  in  delivering  his  opinion  in  this  House,  after 
»t4ting  that  Brander  v.  Brander  had  been  frequently 
acted  upon,  and  pointing  out  the  inconvenience  of  having 
a  different  law  as  to  English  and  Scotch  Bank  Stock, 
proceeded  as  follows  :  '*  It  is  imposaible  to  deny  that 
great  ditfionlties  attend  this  matter  ;  the  proper  question 
is,  on  which  side  the  fewer  difficulties  lie.  The  Bank 
of  England,  to  which  the  Bank  of  Scotland  is  similar  in 
this  respect,  has  a  capital  limited  by  Parliament  toa 
certain  amount.  This  limitation,  if  strictly  adhered  Ce, 
would  have  this  inoonvenienoe  attached  to  it,  that  cir- 
cumstances mighi  occur  to  oblige  them  to  reduce  their 
ordinary  dividends.  Therefore  it  is  that  these  com- 
panies have  what  is  termed  their  flv>atiog  capitil,  which 
they  lay  out  in  the  shape  of  Exchequer  and  Navy  Bills, 
in  dis3ounts,  and  in  every  species  of  property  that  oan 
be  turned  into  cash  at  pleasure.  Every  person  who  buys 
Bank  Stock  is  aware  of  this ;  and  if  he  gives  a  life 
iutfrest  of  his  estate  to  anyone  it  oan  soarjely  be  his 
meaning  that  the  life-renter  should  run  away  with  the 
bonus  that  may  haye  boen  accumulating  on  tbe 
capital  for  half  a  century."  Lord  Bosslyn,  the  owAj 
other  learned  lord  who  expresned  an  opinion,  said : 
''  When  I  first  came  to  consider  the  case  of  Brander  v» 
Brander,  I  thought  it  would  be  necessary  to  le^m 
what  part  of  the  bonus  had  accumulated  before  the 
testator's  death,  and  what  since,  to  do  Justice  be- 
tween the  claimants.  The  bank  were  very  wash 
alarmed  when  I  hinted  at  any  intention  of  that  kind* 
On  considering  the  matter  maturely  in  all  its  conse" 
quenoes,  the  judgment  was  pronounoed  in  that  case.*' 

The  decision  in  Irvina  v.  Boustoun,  was  followed  in 
1804  in  Parts  t.  Parte,  and  again  in  CUyton  v, 
Oreeham,  though  in  the  former  ease  the  Lord  Odaacellor 
said  that  he  had  greit  difficulty  in  ttating  the  |»riuoiple 
that  led  tt>  the  earlier  decisions.  It  Was  further  fol- 
lowed in  1807,  hi  WitU  ▼.  Steere,  and  again  in  1847, 
in  the  case  of  Ex  parte  Hodgena,  In  re  ffodgene,  where  the 
directors  of  the  Bank  of  Irdand  having  dedded,  "^  on 
aooouut  of  the  favourable  fesnlt  of  the  last  four  years  '^ 
to  recommend  a  bonus  of  5  per  cent,  in  addition 
to  the  ordinary  dividend  of  5  per  cent.,  Brady» 
L.O.,  held  that  this  bonus  must  be  consideied  as 
capital.  But  a  disposition  was  early  shown  to  limit  tha 
operation  of  the  rule  laid 'down  in  Brander  jt.  Brander ^ 
and  adopted  by  this  House;  and  i£  is  manifest  that 
from  the  first  it  was  f«lt  not  to  rest  on  any  stable 
piinci{Ae.  Thno,  in  Barclay  v.  Wainewright,  tbedireoters 
of  the  Bank  of  EngUnd  dscUursd  a  dividend  of  5  per 
cent,  interest  and  prsfits  for  the  half-year.  It  -was 
cotatended  that  as  tMsaasssdsd  their  oidinaiy  dlvftdeni 
of  3}  per  eent,  a  portion  of  it  mast  be  eoosidcssd  a» 
arising  from  aooumalaled  ptoftts,  and  fthevefote  tses^dd 
as  capital.  Lord  Eldon,  in  sepelling  this  ssntsntlon^ 
said :  "  If  it  be  -centeaded  that  >any  part  of  the  &  ^^^r 

I  cent,  is  giirenoatof,«or'tohe:paid  4Bwmi  ci^Hal,  4Hiaee 
tnnst  be  brongM '^'^"^  ^^  eonft,^theF'BMUag4hat 
eut^y-evklenoe,  en  nndsr  clfeamstaasss4oraUog*a4Air 
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gfonnd  for  inqairy.  But,  as  the  caae  now  standii  I  haTO 
no  meant  of  considering  it  as  more  or  less  than  a  decla- 
ration in  the  due  execution  of  tlie  right  and  duty  of 
the  bank  that  the  difldend  which  the  proprietors  ought 
to  receive  is  a  half-yearly  dividend  of  6  per  cent."  And 
again,  In  Preston  t.  Melville^  the  directors  of  the  Bank 
of  England  haviog  declared  a  dividend  of  £3  IO0.  per 
eent.  out  of  intere  t  and  profits  for  the  half-year,  and  in 
addition  thereto  a  bonus  out  of  interest  and  profits  of 
1  per  cent.,  the  Yice-Ohancellor  of  England  held  the 
tenant  for  life  entitled  to  both.  It  is  to  be  noted  that 
here,  as  in  the  case  just  cited,  there  was  nothing  to  show 
that  the  bonus  was  to  be  paid  out  of  aoonmulated 
profits.  Fry,  L.J.,  commenting  in  the  court  below 
on  the  several  cases  to  which  I  have  referred,  says : 
**The8')  cases,  however  binding  they  may  be  under 
similar  circumstances  with  regard  t )  the  same  stocks, 
certainly  do  not  appear  to  us  to  support  to  any  extent 
the  proposition  now  uod^r  iuTealigation  "  (t.e.,  that  the 
anthorilies  have  established  a  rule  that  where  a  sum  is 
paid,  whether  called  bonus  or  dividend,  out  o(  the 
accumulstions  of  profits  in  previous  years,  it  must  be 
taken  as  a  payment  out  of  or  on  account  of  capital). 
**  The  last  cato— viz  ,  that  of  PreUon  v.  MduUU — seems 
to  lean  stioogly  in  the  other  direction."  Tin  willing  as  I 
confess  myself  to  be  to  apply  the  decision  in  Irving  v. 
Bcmtoun  in  any  case  where  I  am  not  bound  to  do  S3, 1 
feel  some  diiflculty  in  limiting  it  to  the  extent  suggested 
by  the  Lord  Justice,  when  I  consider  the  language  used 
by  Lord  Eldon  and  Lord  Bosslyn.  Their  language  seems 
equally  applicable  to  any  company  unable  to  increase  its 
capital,  which  uses,  and  is  known  to  use  (as  many  com- 
panies pre),  accumulated  profits  for  capital  purposes.  I 
may  add  that,  for  the  leason  I  have  noted  above, 
Freiion  v.  Mtlville  appears  to  me  to  be  in  complete 
harmony  with  the  earlier  authorities. 

It  seems  clear  that  the  decision  in  Irving  v.  Bowtoun 
was  not  considered  as  applicable  only  to  bank  dividends. 
It  was  followed,  as  Fry,  L.J.,  has  pointed  out,  in  the  case 
of  other  companies.  Thus,  in  Ward  v.  Combe,  the 
question  arose  in  1836  in  respect  of  pertain  settled 
shares  in  the  London  Assurance  Ck>.  At  a  court  in  1835 
the  ordinary  dividend  of  £V  a  share  was  voted,  and  by 
another  resolution  on  the  same  day  it  was  provided  that 
a  sum  at  the  rate  of  £12  a  share  should  be  taken  out  of 
the  profiti  of  the  company  and  divilfid  amongst  the 
shareholders.  The  Yioe-Ohancellor  held  that  the  £12  a 
share  was  capital ;  and  he  observed  that  there  was  nothing 
to  show  at  what  Ume  the  profits  out  of  which  the  sum  was 
taken  arose,  and  that  they  might  have  been  profits  that 
had  lain  dormant  for  a  series  of  years.  It  may  be 
doubted  whether  this  decision  is  altogether  consistent 
with  that  in  Pruton  v.  MdvilU^  already  alluded  to. 
But  it  is  a  clear  leoognition  of  the  doctrine  that  a 
division  of  aoonmulated  profits  amongst  the  shareholders 
is  to  be  regarded  as  given  by  way  of  increase  of  capital. 
It  is  true,  indeed,  as  Fry,  L.J.,  says,  that  ia  Prict  v. 
Andericn  the  same  Yioe-Ohancellor  held,  in  the  case  of 
the  Boyal  Exchange  Assurance  Co.,  whose  practice  was 
to  declare  dividends  on  their  stock  half-yearly,  and 
bonuses  at  intervals  of  two  or  more  years,  that  a 
dividend  of  £12  10s.  per  cent,  declared  in  1846,  in 
addition  to  the  ordinary  dividend,  belonged  entirely  to 
the  tenant  for  life.  But  it  will  be  observed,  on 
examining  the  report,  that  where  the  same  company  in 
1840  had  resolved  that,  in  addition  to  the  ordinary 
dividend  of  £2  10s.  per  cent,  a  distribution  of  5  per 
cent,  out  of  aoonmulated  profits  be  made  to  the  pro- 
prietors, the  Yioe-Ohanoellor  held  that,  as  this  was  not 
made  as  dividend,  it  must  be  considered  capital,  and 
ordered  it  to  be  invested.  The  distinction  apparently 
was  that,  in  this  case,  the  dividend  in  terms  was  paid 
out  of  accumulated  profits,  and  was  not  expressed  to  be  a 
dividend.  I  think,  therefore,  that  Irving  v.  Hotuton 
mobt  still  be  regarded  aa  good  law,  anafEected  by  any 


counter-carrent  of  authority.  But  it  is,  in  my  opinion, 
an  authority  governing  only  a  oase  slmiUr  in  its  facts  ; 
thi»t  is  to  say,  a  case  where  the  company  has  no  power 
to  increase  its  capital,  but  has  accumulated  profits  and 
used  them,  in  fact,  for  capital  purposes,  and  afterwards 
distributes  these  profits  amongst  the  proprietors.  I 
think  it  will  be  seen  that  there  is  a  substantinl  reason 
for  the  limitation  I  have  suggested. 

I  quite  agree  with  the  court  below  that,  apart  from 
the  authorities  to  which  I   have  alluded,  the  general 
ptiociple  for  the  determination  of  snoh  a  question  as 
that  before  us,  and,  in  my  opinion,  the  only  sound 
principle,  ie  that  which  is  well  expressed  in  the  Judgment 
of  Fry,  L.J. :  **  When  a  testator  or  settlor  direct*    or 
permits  the  subject  of  his  disposition  to  rem^iin  as  shares 
or  stock  in  a  company  which  has  the  power  either 
of  distributing  profits  as  dividends  or  of  converting  them 
into  capital,  and  the  company  valilly  exeroiaes    this 
power,  such  exercise  of  power  is  binding  on  all  persons 
interested  under  the  testator  or  settlor  in  the  sharea,  and 
confcquently  what  is  paid  by  the  company  as  dividend 
goes  to  the  tenant  for  life,  and  what  is  paid  by  the 
company  to  the  shareholders  as  capital,  or  appropn'«ted 
as  an  increase  of  the  capital  stock  in   the  ooncern, 
enures  to  the  benefit  of  all  who  are  interested  in  the 
capitil."    And  it  appears  to  me  that  where  a  company 
has  power  to  increase  Its  capital  and  to  approprlat  s  its 
profits  to  such  increase,   it  cannot  be  oonsidered   as 
having  intended  to  convert,  or  having  converted*  any 
part  of  its  profits  into  capital  when  it  has  made  no  such 
increase,  even  if  a  company  having  no  power  to  inorease 
its  capital  may  be  regarded  as  having  thus  converted 
profits  into  capital  by  the  aooumulatiin  and  use  ot  them 
aa  snoh. 

I  come  now  to  the  question  whether  the  company  did 
in  the  preeent  case  distribute  the  accumulated  profits  as 
dividend  or  convert  them  into  oapitaL     And  here  I  find 
myself  constrained  to  differ  from  the  conclusion  at  whioih 
the  Court  of  Appeal  arrived.    I  think  we  must  look  both, 
at  the  substance  and  form  of  the  transaction.    It  ia  to  be 
observed,  in  the  first  place,  that  the  amount  of  that 
portion  of  the  new  capital  created  which  was  to  be  paid 
up  was  exactly  equal  to  the  amount  of  profits  to  be 
dUtributed.    And  it  was  obviously  content  plated,   and 
was,  I  think,  certiin,  that  no  money  would,  in  fact,  pass 
from  the  company  to  the  shareholders,  but  that    the 
entire  sum  would  remsin  in  their  hands  as  paid- op 
capital.      It  is   said  in  the  Judgment  below  that    a 
shareholder  who  refused  to  take  new  shares  and  to  fUl 
up  the  form  of  authority  at  the  foot  of  the  dlviiond 
warrant    would    have    been,  nevertheless,  entitled    to 
receive  his  dividend  from  the  company.    I  agree  that 
this  is  so.    But,  to  my  mind.  It  was  certain,  and  kaowa 
to  be  ao  by  the  company,  that  no  shareholder  would. 
make  such  a  daim.    Take  the  facts  of  the  present  oaao 
as  an  illustration.    The  holder  of  600  shares  was,  w« 
will  assume,  entitled  to  claim  from  the  company  £1,500 
and  to  declhie  to  take  any  new  shares.  But,  if  be  had  been 
indisposed  to  add  any  new  shares  to  those  he  alread  j*  l&ald» 
he  would  not  have  dreamed  of  adopting  auch  a  oourae» 
By  doing  ao  he  would  have  received  in  cash  £1,500  onlj. 
If  his  desire  was  to  have  cash,  instead  of  new  ahaseo^  ha 
would  have  sold  his  interest   in  the  new  shares,  suad 
signed  the  second  form  encbsed  in  the  registrar'a  latter 
and  the  authority  at  the  foot  of  the  dividend  wanaat  ; 
for  he  would  thus  have  obtained  from  a  purchaaer,  not 
£1,500,  but  probably  upwards  of  £4,000.    It  ia  asud  by 
Fry,  L.J.,  that  the  two  transactions,  of  the  payraant  of 
the  dividend  and  the  payment  of  the  call,  could  not  be 
carried  into  effect  aa  one  operatioui  inasmuch  aa  ixk  tbd 
case  of  a  person  holding  less  than  three  shares,  or  boldUs| 
a  number  not  a  multiple  of  three,  the  dividend  on  tbe 
odd  share  or  shares  must,  in  the  absence  of  arran^^iBatsi 
with  some  other  member,  have  been  paid  in  cash.       Bu 
it  most  be  remembered  that  the  dhrectors  nndertool^  %t 
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tllaid  faciliriae  for  the  tale  or  exchange  of  fraotioaal 

parti  of  nev  ahana,  and  aooh  arraQgementa  were  so 

ohfioiiilj  to  the  adfaatage  of  thoee  entitled  to  fractional 

perta  of  a  ahare  that  it  was  certain  thef  wonld  be 

fflflclwl.    I  eumotfe  therefore,  ayoid  the  onelnnon  that 

the  anbfltanoe  of  the  wbole  trans  lotion  was,  and  was 

intended  to  be,  to  oonTcrt  the  nndivided  profits  iut) 

paid-np  eapitel  upon  newlj  crested  shares.      And  the 

form  in  whibh   the  operations  were  efl'Mted  points  in 

the  aaoie  diieetion.     The  diyiiend  warrant  U  not  in  the 

oidinai7  foras.     It  is  assnmed  that  it  irill  be  sigaed  by 

ths  asBbrr  only  mt  the  foot  of  the  authority  to  apply 

ths  asuant  in  payoient  of  the  calls  on  the  new  shares. 

And  it  is  intimated  on  the  face  of  it  that  it  must  be 

<*  signed  and  sent"  to  the  regi^rar  before  the  80th  of 

Septmbar,  1880.     Morcorer,  the  letter  of  the  registrar 

eacliMaig  it  oootains  these  terms :  **  which  yon  will  be 

good  smgfa  to  aign  and  return  to  me  by  Thursday 

not,  when  the  amonnt  will  be  applied  v\  payment  of 

17  lOa,  per  abare  on  your  abore  mentioned  new  shares." 

H  is  to  be  obaerrad  alao  that,  although  Che  bonus  was 

aotsaaotioned  nntil  August,  and  the  £7  10 5.  per  share  was 

.ezpiesaed  to  be  aude  payable  on  the  30th  of  September, 

-file  nev  capital  was  to  rank  for  dirtdend  pari  p<UBu 

<with  the  old  capital  from  the  30th  of  June  preceding, 

^likb  Is  only  explf cable  on  the  ground    that    these 

moneya  In  the  hands  of  the  company,  and  which  were, 

in  faet.  In  me  ta  ea|ital,  were  to  bo  so  treated  as  from 

-that  date. 

tJpon  the  wbols^  then,  I  am  of  opinion  that  the 

company  did  not  pay,  or  intend  to  piy,  any  sam  as 

•dlfidend,  bat  intended  to  and  did  appropriate  the  nn- 

dlfjded  prodta  dealt  with  as  an  increase  of  the  capital 

«toefc  in  the  concern^ 

Jg  therefore,  move  your  lordships  that  the  judgment  of 
the  eoort  below  be  rerersed,  and  the  judgment  of 
Xay,  J.,  restored,  and  that  the  respondents  do  pay  the 
in   the  Gooit  of  Appeal  and   the  costs  of  this 


Lord  WAxaov. — T  am  of  opinion,  with  the  learned 
JndgnB  of  the  Court  of  Appeal,  that  the  present  case 
does  not  oome  within  the  principle  to  which  this  House, 
foibwing  the  dedalon  of  the  Lord  Obancellor  in  Brander 
w.  Brander,  gaTO  effect  in  the  Scotch  case  of  Irving  ▼« 


la  the  first  of  these  cases  the  Bank  of  England,  and 

m  the  aeoond  the  Bank  of  Scotland,  whose  constitution 

£aira   them  no  power  to  increase  their  capital,  had, 

iiererth<3toai,  for  a  long  period  of  years,  retained  and 

aaaployed  a  laige  amount  of   aocumoUted  profits  as 

•capital  in  the  oonroe  of  their  business ;  and  they  ulti- 

jBctely  paid  a  oonaiderable  portion  of  these  accumulations 

to  their  afaarebolders  In  the  shape  of  bonus.    In  Irving 

Y.  Hom&iovn  the  Lord  Ohanoellor  (Lord  Eldon)  appears 

ta  me  to  hare  oome  to  the  conclusion  that  the  bonus 

Moaged  to  the  flar,  and  not  to  the  life-rant rix  of  the  tea- 

nstoK^s  shards  in  the  Bank  of  Scotland,  upon  two  grounds. 

Be  fzpieeses  the  opinion,  in  the  first  place,  that  these 

■aasiiaiilatod  profits,  which  he  desoribei  as  the  floatiog 

iB|ial  of  the  bank,  were  regarded  by  the  testator  and 

Ihselhcr  ownera  of  bank  shares  as  being  in  the  nature 

<^  Ofital ;    and,  in  these  ciroumstances,   his  lordship 

•4a|B:  "  It  he  ('.  r.,  the  testator]  gives  the  lite  interest  of 

Us  estate  to   anyone,  it  can  scarcel/    be  hii  meaning 

that  tk$  lif 4-renter  should  run  away  with  a  bonus  that 

■My  hafe   been  acoumulatiog  on  the  fliatiog  capital 

tehalf  a  century."     In  the  teoond  place,  his  lordship 

tnfiwatea  his  opinion  that  on  no  ground  of  equity  could 

it  be  contended  that  the  llfe-rentris  was  entitled  to 

soeamalationa  made  during  the  lifetime  of  the  testator ; 

sad  that  an  inquiry  into  the  precise  amounts  of  profit 

vhiehhad  a«^rued  b<fjre  and  afUr  the  commencement 

ci   the  life-reut  right  would  lead    to   inoonrenteuces 

niMk  would  be  intolerable.    The  Earl  of  R>88lyD,  who 


had,  as  Obancellor,  decided  Brander  ▼.  Brander, 
concurred  in  the  judgment.  His  opinion,  so  far  as 
repotted,  proceeds  upon  the  second  ground  stated  by 
Lord  EldoD.  He  said  :— "  When  I  first  came  to  consider 
the  case  of  Brander  ▼•  Brander,  I  thought  it  would  be 
necessary  to  learn  what  part  of  the  bonus  had  aecumu* 
lated  before  the  testator's  death  and  what  part  since 
that  period  to  do  justice  between  the  claimants.  The 
bank  were  rery  much  alarmel  when  I  hinted  any 
intention  of  this  kind.  Upon  considering  the  matter 
maturely  in  all  its  consequences,  the  Judgment  was 
pronounced  in  that  care,  holding  the  bonus  to  be  an 
accretion  t*)  the  capital." 

The  Consett  Iron  Go.  (Limited)  stands  in  a  dif- 
fsrent  position  from  these  two  banks.  By  the  109th  of 
its  articles  of  association  the  directors  are  empowered, 
before  recommending  any  dirldend,  to  set  aside  out  of 
the  profits  of  the  concern  such  sum  as  they  may  think 
proper,  "  as  a  reserved  fund  for  meeting  oontiDgenoies 
or  for  equalizing  diridends,  or  for  repairing  or  main- 
tainiog  the  works  connected  with  the  business  of  the 
company,  or  any  part  thereof.*'  The  company  has  like- 
wise under  its  artides  the  power,  which  it  exercised  ic 
1872,  of  increasing  its  capital  by  the  creation  and  allot- 
ment of  new  shares  to  its  members  according  to  their 
respectire  intereste,  and  of  crediting  them  with  a  sum 
as  paid  on  each  share  from  its  reserred  or  nndirided 
profits.  It  it  al«o  worthy  of  observation,  although  in  the 
view  which  I  take  of  this  case  the  circumstance  is  not 
material,  that  the  books  of  the  company  were  kept,  and 
the  annual  balance-sheets  issued  to  the  shareholders 
prepared  in  suoh  a  form  as  to  disclose  the  precise 
amount  of  profit  and  loss  upon  each  year's  trading ; 
and  that  the  partfei  have  consequently  been  enabled  to 
stata  in  their  joint  case  the  exact  proportion  of  the 
reserved  profits  in  queatlon  which  accrued  during  the 
currency  of  the  life  tenant's  right.  So  that  the  obsCaclea 
to  an  inquiry  which  were  regarded  as  Insuperable  io 
Brander  v.  Brander  and  Irving  v.  Houstoun  dj  not 
exist  in  the  present  case. 

I  do  not  doubt  that  the  role  applied  by  this  House  in 
Irving  ▼.  Hou$toun  mu^t  rdceive  effect  in  all  similar  cases. 
But  in  a  case  like  the  present,  where  the  company  has 
power  to  determine  whether  profita  reserved  and  tem- 
porarily devoted  to  capital  purpoaes  shall  be  distributed 
as  dividend  or  permanently  added  to  its  papiral,  the 
interest  of  the  life  tenant  depends,  in  my  opinion,  upon 
the  decision  of  the  company.  I  entirely  concur  in  the  ob- 
servations made  upon  this  point  by  Lord  Hatherley  (then 
Yice-Ohancellor)  in  In  re  Barton* e  TrmU  :  *<  The  divi 
dend  to  which  a  tenant  for  life  is  entitled  is  the  dividend 
which  the  company  chooses  to  declare.  And  when  the 
company  meet  and  say  that  they  will  not  declare  a 
dividend,  but  will  carry  over  some  portion  of  the  half- 
year^a  earnings  to  the  capital  account  and  turn  it  into 
capital,  it  is  competent  for  them,  I  apprehend,  to  do  so ; 
and  when  this  is  done  everybody  is  bound  by  it,  and  the 
tenant  for  life  of  those  shares  cannot  complain."  In  my 
opinion  that  rule  must  obtain,  whether  the  profits  with 
which  the  company  is  dealing  belong  to  the  current 
year,  or  have  been  previously  reserved  for  the  purposes 
of  its  business. 

Applying  these  principles  to  the  present  ease,  I  am 
unable  to  concur  in  the  view  whioh  the  Oourt  of  Appeal 
has  taken  of  the  real  character  of  the  arrangements 
under  which  the  Oonsett  Iron  Co.,  on  the  85th  of 
September,  1880,  iesued  a  bonus  dividend  warrant  and 
a  relative  allotment  of  new  shares  to  each  and  all  of  the 
shareholders  of  the  company. 

The  balance-sheet  of  the  company  for  the  year  ending 
tbe30thof  June,  1880,  states  as  an  asset  a  sum  of  £100,000, 
which  had  in  the  year  1874  l>een  carried  from  the  un- 
divided profits  of  previous  years  to  a  **  reserve  fund," 
and  had  subsequently  been  entered,  under  that  heading, 
in  the  books  and  balance-sheets  of  the  company.    I  do 
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not  tbiDk  (and  eo  far  I  agree  with  the  learned  judges  of 
the  Court  of  Appeal)  th^  the  mere  fact  of  moneys  l^eing 
taken  fiom  undiFided  profits  and  carried  to  a  reserfe 
fund  is  equivalent  to  capitalization  of  them.  But  the 
vhole  or  part  of  the  reaerFe  fund  may  be  legitimately 
expended  on  the  repair  and  maintenance  of  works  and 
plant,  in  (iieh  a  way  as  to  make  it  practically  unaTailable 
for  the  purpose  of  paying  diFidend»  so  long  as  there  is 
no  incresse  of  the  capital  of  the  company,  and  the 
woTks  continue  in  operation.  Thebalanoe-sheetof  the  30th 
of  June,  1880»  shows  that,  in  point  of  fact,  not  only  the 
whole  leaerre  fund  of  £100,000,  but  a  large  additional 
sum  of  uDdiTided  profits  had,  at  that  date,  been  spent 
upon,  and  were  represented  by,  not  cash  or  convertible 
aeonrities,  but  the  works  and  plant  of  the  company. 

In  these  drcnmstancer,  it  was  undoubtedly  within 
the  power  of  the  company,  by  raising  new  capital  to  the 
required  amonnti  to  set  free  the  sums  thus  spent  out  of 
the  reaerFe  fund  and  undivided  profits  for  distribution 
among  the  shareholders.  It  was  equally  within  the 
power  of  the  company  to  capitalize  these  sums  by 
issuing  new  sharea  against  them  to  its  members  in  pro- 
portion to  their  feFcral  interests.  I  am  of  opinion  that 
the  latter  altematiFe  was,  in  substance,  that  which  was 
followed  by  the  company. 

The  directors  issued  tbdir  annual  report  on  the  12th  of 
August,  1880,  to  which  a  copy  of  the  balanoe-sheet  was 
annexed.  In  their  report  they  recommended  **  to  the 
shareholders  some  permanent  appropriation  of  the 
£100,000  standing  to  credit  of  reeerFe  fund,  and  of  a 
considerable  portion  of  the  nndiFided  profit  fund.*' 
These  words  do  not  suggest  either  the  realization  of  the 
works  and  plant  in  which  the  funds  had  been  iuFcated, 
or  the  creation  of  new  shares  for  the  purpose  of  raising 
moneys  for  distribution  among  the  shareholders.  What 
they  do  suggest  is,  the  permanent  appropriatfon  of  the 
moneys  to  the  capital  purposes  to  which  they  had  already 
been  temporarily  appropriated.  In  order  to  attain  that 
object,  the  directors  proposed  that  the  reaerFe  fund,  and 
£38,000  of  undivided  promts,  together  amounting  to 
£138,000,  *<  shall  be  dutributed  as  a  bonus  diFidend  of 
£S  10s.  per  thare,  equalling  £7  10s.  in  respect  of  cFery 
three  existing  shares,  but  as  the  company's  operations 
render  it  desirable  to  raise  an  equal  amount  on  capital 
account,  your  directors  propose  that  there  be  created 
18,400  new  shares  of  £10,  with  £7  10s.  per  share  pay- 
able concurrently  with  the  payment  of  the  bonus  diFidend. 
This  would  allow  of  one  new  share  beii^g  allotted  iu 
reepiBct  of  .every  three*  exialipg  shares,  .and  the  boAus 
diFidend  would  pay  the  £7  lOs.on  each  such  new  share.'* 
The  directors  further  proposed  that  the  bonus  diridend, 
and  the  ciJl  of  £7  10s.  per  new  share  should  be  made 
payable  on  the  same  day ;  that  the  shareholders  whose 
names  appeared  in  the  register  on  the  25th  of  September, 
1880,  Bhould  be  entitled  to  the  dividend  and  to  the 
allotment  of  new  shares  ;  and  that  the  new  shares  should 
stand  on  an  equal  footing  with  the  old  as  from  the 
lat  olJnly,  1880. 

The  report  of  the  directors  was  received  and  adopted 
without  rerervation  at  the  ordinary  annual  meeting  of 
the  company  held  upon  the  4th  of  September,  1880. 
Various  refolutions  were  passed  by  the  company  at^that 
and  also  subsequent  meetings;  but  I  do  not  consider 
the  terme  of  these  resolutions  as  of  material  Importance, 
because  they  merely  proFide  the  requisite  machinery  for 
enabling  the  director!  to  carry  into  eifect  the  scheme 
euKgrated  in  th<  ir  report.  For  the  same  reason  I  do  ^ot 
tliak  any  importance  can  be  attached  to  the  form  oi  the 
dividend  warrant  and  allotment  of  new  shares  wbich  was 
subfeq^ently  issued  to  the  shsieholders  by  the  officers 
of  the  company.  Kone  of  these  documents  can,  in  my 
Qp.ii)ioD«  affect  the  substance  of  the  scheme  vihich  was 
r«^coiiftm2nded  in  ,the  report  of  the  directors,  and 
adopted  iy  the  company. 

At  th^tlme  when  that  scheme  was  submitted    the 


capital  of  the  company  consisted  of  55,200  shares  of       , 
£10  each,  with  £7  lOa.  paid  up  per  ehare.    Before  the 
proposal  to  issue  new  shares  was  made  the   old  ahaies 
were  sellijpg  at  a  premium  of  £21 .  per  share,  bat  after 
the  allotment  of  new  shares  the  premium  fell  to  £14; 
The  executor  of  William  Bouch  held  600  old  shares 
which  bebnged  to  the  remainderman,   ^he  aelliog  value 
of  these  shares  was,  in  consequence  of  the  adoptton  of 
the  new  scheme,  diminished  by  £4,200.    The  bonoa  on 
the  shares  was  only  £1,500;  but  the.  value  of  the  200* 
new  shares,  with  that  sum  imputed  as  paid  upon  them, 
was  £4,300.    If  the  company  had  offered  to  its  mem- 
bers a  choice  between  the  bonus  diFidend  aad  new       ' 
shares,  with  £7  10a.  paid  on  each,  no  sane  ahareholdec 
would  haFe  elected  to  take  the  diFidend.    If  William 
Bench's  executor  had  done  so,  the  life  tenant  would 
haFe  been  benefited  to  the  extent  of  £1,500,  bat  the 
estate  of  the  remainderman  would  haFe  deen  depieci- 
ated    in    value    to    the  extent    of    £4,200.    I  doabt 
whether,  in  the  case  supposed,  it  would  be  the  daty  of 
an  executor  to  choose  the  bonus  and  reject  the  aharea; 
but  I  am  satisfied  that  in  the  present  case  no  aaoh 
option  was  giFen  by  the  company, 

I  am  unable  to  realat  the  oonduaion  that,  in  adoptiog 
the  scheme  recommended  by  the  directors,  the  oompany 
must  haFC  intended  that  each  shareholder  ahoold  get 
an    allotment  of    new    shares,    and   that    the  money 
declared  to  be  payable  as  dividend,  which  waanotin 
the  coffers  of  the  company  and  did  not  exiat  in  a  form 
aFaUable  for  diatribution,  should   not  he  paid  to  the 
shareholder,  but  should  simply,  by  means  of  an  entry  m 
the  company's  books,  be  imputed  in  payment  of  the  call 
of  £7  lOa.  upon  eaoh  new  share.    That  is  plainly  indl* 
cated  in  the  report  aa  the  necessary  result  of  the  share- 
holders agreeing  to  the  proposals   therein  made.    It 
atates  expressly  that,  if  the  shareholders    sanctloaed 
these  proposals,  "  CFory  member  of  the  company,  on  tba 
25th  of  September,  would  consequently  receive  ooe  nav 
share  in  respect  of  every  three  abares  he  then  holds, 
such  new  share  having,  like  the  existing  shares,  £7  10i» 
paid  thereon,  and  leaving  £2  lOe.  uncalled."    If  I  am 
right  in  my  ooncluaion,  the  substantial  bonus  whloh 
was  meant  to  be  given  to  each  share'holder  was  not  a 
money    payment,    but    a   proportional    share    of  the 
increased  capital  of  the  company.     In  that  view  of  the 
facts,  it  does  not,  in  my  opinion,  admit  of  doubt  that 
the  benefit  must  accrue  to  the  reQEkainderman,  and  not 
to  the  tenant  for  life. 

I  am  aeocf^^i^gly  of  opinion  that  the  order  at  the 
Court  of  iLppeal  ooght  to  be  rewwdy  and  the  jodgQifia^ 
of  Eay>  J.,  restdred. 

Lord  Brakwbll. — The  authoritiee  bearing  on  the 
question  io  this  case  are,  to  my  miod,  very  onaaliafac- 
tory.  I  can  deduce  no  prinoiple  from  tbem.  Oaaea  have 
been  decided  differently  where  the  facta  were  the  sama 
because  different  words  had  been  used.  Thia,  in  my 
opinion,  can  d  ever,  or  very  rarely,  be  right.  There^ 
neems  to  have  been  a  confused  notion  that,  undivided 
profits  at  fome  time  and  somehow  became  capital. 

The  truth  is,  as  said  by  the  Oourt  of  Appeal,  that  » 
trader,  whether  sole  or  corporate,  tradea  with  all  the 
money  which  he  has  got,  let  him  have  |rot  it  how  be 
may.     A  sole  trader  with   a   capital    of    £10,000  who 
makes  in  a  year  a  profit  of  £2,000  and   spends  BlfiOO" 
only,  leaving  the  other  £1,000  in  his  buaineas,  may  weH 
in  the  next  year  be  said  to  have  a  capital  of    £ll>OOOV 
not  eo  where  there  is  a  partnorship,  whether  an  ordinary 
partnership  or  an  incorporated  partnerehip.     There  the 
undivided  profits  of  any  period,  a  year   or  ^horter  or 
longer  time,  cottinue  to  l>e  undivided    profit*   unless 
something  in  the  articles  of  partnership  or  aoni^-  Agret* 
ment by  all  the  partners  makes  them   capital.     Tht'ydo 
not  become  captal  by  effluxion  of  time  or  by  their  being 
used  in  the  trading. 
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For  OBmpleg  m  oompmiy  makes  a  profit  of  £lOfiOO  ia 
» jw.  St^poie  ifei  OBpital  to  be  ^200,000,  it  dividee 
the  £lOfiOOp  giring  6  per  oent.  to  iti  fbartfaolden, 
taedl^  with  the  £500  as  with  its  other  f  iinda.  It  doee 
tha  lot  foor  Tens,  with  the  Mme  result  of  profit  end 
fifidsBd.  At  the  end  of  the  foarth  year  its  andifided 
pnata^  inehidhig  iboee  brought  forwaid,  are  £12,000, 
eadit  caa  and  doee  pej  6  per  oent.  to  ite  shareholders^ 
en  there  be  adoabi  of  its  right  to  do  so  P  *  Is  it  not  the 
fsb  and  Jnet  Uuag,  as  between  a  tenant  for  life  and  re- 
SMandennaa  ?  I  saj  yes.  And  if  true  for  four  years  it 
i)  true  tor  loity. 

I  think  the  i^t  rule  would  be  that  oontended  for  by 
Mr.  Bighy.  Make  the  date  of  the  dif  ision  the  date  foe 
eonsldsriBg  the  rights.  All  profits  made  up  to  that  date, 
onlen  by  ihs  articles  of  partnership  or  subsequent  agree- 
asent  by  the  shareholders,  are  profits  to  which  the  tenant 
for  Ills  k  sntitled,  though  they  have  been  used  in  the 
bosiasw.  I  tUnk  that  is  the  opinion  of  the  Oourt  of 
AppmL 

Kev,  to  apply  anch  a  principle  to  this  case,  had  the 

enapny  linqply  divided  tbeir  profits  and  reserve  fund 

to  the  ezteat  th^  di^KMci  of  them  and  created  no  new 

ahans.  Mis.  Bench  woald  have  been  entitled  to  £2  lOs. 

on  eaoh  of  the  600  sharee— that  is,  £1,500.    The  600 

aharta  would  1iave  been  leas  in  value  £2  lOa.  each,  and 

would  have  been  worth  each  £26,  or  in  all  £15,600 

laiteaA  ot    £11,100,  aa  they  were  at  the  time  of  the 

ansncfiBHiiiU    By  dMug  what  they  did,  that  is,  creating 

ihe  nev  iharea  and  paTinj^  the  £7  lOs,  on  eaoh  new 

ahaxe,  every  share,  new  and  old,  became  worth  three. 

fonrthe  only  of  what  a  sbare  was  worth  before,  and  the 

totsl  vafaw  of  the  aOO  sharee  was  the  same  aa  of  the  600 

bfltore    tifc,  £17,100. 

Bet,  MppfyiMtg  the  above  reasoning  to  the  facts  that 
I0oi:|ilaa8^  it  aoema  to  me  impoesible  to  say  that  in  reason 
or  OB  aoj  l^gal  oonsideration  lies.  Bonoh  could  be  en- 
titled to  tbe  SCO  new  shares.  For,  if  so,  the  remainder- 
Bua^a  right  vonld  be  only  to  the  600  shares  remaining, 
wbadh,afctiuee-  foarths  of  the  £26 10s.,  would  make  them 
worth  ody  £12,895,  the  new  200  being  worth  £4,275. 
The  toHBt  ior  life  cannot  have  a  right  to  the  new 


reasoning  and  their  view  of  the  aathorltiesy  I  am  of 
opinion  that  this  judgment  should  be  reversed. 

Lord  FmoaBi.L]N— I  concur  with  my  noble  and 
learned  friends,  and  am  of  opinion  that,  for  the  reasons 
gifeb,  the  Judgment  of  the  Oourt  of  Appeal  should  be 
reversed.  At  the  dose  of  the  argument  at  your  lord- 
ships* bar  I  bad  arrived  at  the  condusiou  that  the  direc- 
tors of  the  Oonsett  Iron  Co.,  acting  wltiiin  their  powers, 
bad  so  dealt  with  the  extra  allowance  or  bonus  insde  to 
the  shareholders  out  of  accumulated  profits  and  reserve 
fund  as  to  make  that  **  bonus"  capital  and  not  income. 
I  differ  from  the  Oourt  of  Appeal,  not  in  its  able  ez- 
position  of  the  law,  but  as  to  the  proper  inferences  to 
be  deduced  from  the  admitted  facts.  Fry,  L. J.,  puts 
the  question  thus :  **  There  remains  another  question-^ 
namely,  whether  the  way  in  which  the  declaration  of 
this  bonus  or  dividend  wss  coapled  with  the  creation  of 
new  capital  did  or  did  not  amount  to  a  capitalization  of 
the  bcnus?"  Upon  this  question  I  have  felt  myself 
unable  to  follow  the  Court  of  Appeal,  and  I  adopt  the 
view  of  Kay,  J.  The  reasoning  and  the  decision  of 
Lord  Hatherley  in  In  re  Barton'e  TrutU,  then,  directly 
apply. 

The  proceedings  at  the  ordinary  general  mestiug  of 
the  4th  of  September,  1880,  and  the  doooraenta  which 
hmanated  from  it,  together  with  the  resdationa  of  con-  . 
firmatioUf  have  been  so  carefully  and  criticaUy  examined^ 
by  Kay,  J.,  aud  by  my  noble  and  learned  friends  that  I 
can  add  nothing.  I  adopt  their  view  of  the  facts  and 
the  proper  inferences  to  be  drawn  from  tliem. 

The  opinion  which  I  had  formed  at  the  dose  of  the 
case,  and  to  which  I  adhere,  renders  it  nnneeessary  for 
me  to  critidze  any  of  the  endless  chain  of  decisions  by 
which  the  argument  was  suppose!  to  be  illustrated. 

Judgmeni  appealed /ram  revened.  Order  o/Kay,  J., 
fiefforeci  *  Oauee  remUUd  to  the  Ohaneery  Diiritian* 

Sdidtors  for  the  i^pellante,  (7.  H.  Barber  A  Bon. 

Solioitori  for  the  respondent,  B.  T.  JarvU^  for 
HtUehinton  S  Lucas,  Darlington. 


Bat  it  wmy  be  aaid  that  this  reasoning  shows  she  had 
«  id|^  to  tbm  £1,500.  To  this  I  think  there  are  two 
answBs,  not  that  ic  would  not  heve  been  a  reasonable 
-tfaiag  te  have  given  the  £1,500  to  her  and  to  have  made 
IflhtsBt  arrangement  for  the  new  shares;  but 
ra^  I  say,  two  answers.  First,  the  authorities  are 
her.  But,  aecondly,  I  think  it  must  be  taken 
that  there  wae  an  agreement  bjr  all  parties,  the  com- 
pany and  its  ahareholderj,  and,  if  necesMry,  I  should 
s^hjythe  tanant  for  life  and  the  remainderman,  cer- 
btti^  by  thoae  whoee  case  we  are  conddering,  that  new 
teas  iboaU  be  orsated,  and  that  undivided  profits 
,  be  applied  to  the  payment  of  £7  lOs.  on  each 
If  I  am  asked  what  Mrs.  Bouch  gained  by 
;  to  this  I  cannot  say.  Perhaps  her  consent 
»aMn  than  non-dissent.  Perhaps  if  she  thought 
tttaD,  ahe  did  not  think  she  could  help  it.  Per* 
^  4a  eonld  not;  for  it  was  the  offer  made  by  the 
|ai|t»the  ahareholders  which  was  to  be  accepted 
Mb!  as  a  whole. 
I  'VmytSOk  the  first  answer  of  the  Oourt  of  Appeal, 
^  "  '  IS  of  £2  lOff.  waM  income  of  the  estate  of 
i  **  to  this  extent,  that  in  reason  and  in 
I  have  been  so  treated.  But  I  differ  from 
rer,  which  is  a  sort  of  condudon 
It  is  an  erroneous  conclusion  in 
It  assumes  that  £7  lOs.  bought  a  new 
Ic  did  not.  For  the  price  of  the  new  share 
■«  ftat  aam  and  the   diminitbed  value  of  the  other 

C^  thma  candderationa,  and  agreeing  with  the  noble 
^■d  IsKBsd  lofda  who  have  already  spoken  in  their 


xfght 
the 


From  Oourt  of  Session  |  Deo.  6,  7,  9, 1886 ; 

(Scotland).  f  June  13, 1887. 

Caird  If.  Sdcb.  (a.) 

Copyright'^ Lectures  by  pro feeeor  in  a  unioersity'^Bight 
of  9tuaenis  to  publish. 

A  professor  in  Gtaegow  University  delivered  ledwres 
to  a  does  of  itudtnle,  who  paid  fees  for  the  right  to 

Held  (Lord  Fitzgerdd  dissewting)^  that  he  did  w4 
thereby  publieh  tkt  lectures  to  the  whole  waridtsoaeto 
entitle  anyone  who  hnard  them  to  republish  th$m  withoujt 
the  permission  of  the  author. 

Decision  of  the  Oourt  of  Session  {reported  13  Ot.  Bess. 
Oas.9  4ih  seriee,  p,  23)  reversed. 

This  was  an  appeal  from  the  Second  Divldon  of  the 
Oourt  of  Session. 

The  faeto  and  pr^^vtoas  proceedings  are  fully  set  out 
in  the  judgment  delivered  by  Lord  Watson. 

Before  arguing  the  point  of  law  there  was  some 
dlscusdoa  as  to  whether  the  interlocutor  was  in  proper 
form,  but  the  arguroeiit  was  at  Oace  heard  on  the  merite 
of  the  apped,  as  if  the  interlocutor  had  oontdned  an 
express  finding  to  tlm  effect  that  the  publication 
compldned  of  whh  in  substance  a  reproduction  of  the 
appdlant*s  lectere^. 

(a.)  Bepoited  by  C.  0-.  Napibb  Tiouotb,  B^.,  Barrister^ 

At-Law. 
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Dec.  6,  7,  9, 1896.-^ Robert9on,  Q.O.,  8.G.  (Scotland) 
9Skd  Sir  H.  Davey,  Q.C.  {F,  W.  (72arik  with  them)  lor 
the  appellant. — An  author  has  a  right  to  deal  with  his 
work  at  be  pleases  before  pablioaUon,  and  the  court  vUl 
restrain  pablio^tlon  by  others ;  Albert  r.  Strange,  2  De. 
G.  &  Sm.  052 ;  Jeffery$  t.  BooBey,  4  H.  L.  Gas.  815  ; 
Cadtll  T.  Stewart^  Morrison**  Dictionary,  sab  tit. 
Literary  Property,  AppendiZy  No.  4.  Oral  delif ery  does 
not  amount  to  publication ;  MaMin  ▼•  Rickardwn, 
Amb.  694.  Pri?ate  leotarers  retain  their  rights  in  their 
lectures;  Ahtmethy  y.  Butehinion,  1  H.  ft  Tw.  28; 
Nicols  Y.  Pitman,  32  W.  R.  631,  26  Ob.  D.  374.  No 
doubt  any  person  could  become  a  student,  but  only 
subject  to  conditions,  and  by  aooeptiog  these  conditions 
a  student  ceases  to  attend  as  a  member  of  the  public. 

Lcriwer  (of  the  Scotch  Bar)  and  MacClymonJt  (C.  E. 
AUan  with  them)  for  the  respondent. — DeliTery  in 
public  to  the  public  is  an  abandonment  of  copyright, 
and  where  a  public  person  addresses  the  public  there  is 
the  same  abandonment.  A  unifersity  professor  is  a 
publio  pesson,  all  member j  of  the  public  are  entiUed  to 
become  students,  and  the  lecture  is  deliTered  in  the 
execution  of  a  publio  oifloe.  Leoturrs  delifered  at  a 
nniYersity  are  not  for  the  benefit  of  the  students  only, 
but  also  the  publio,  consequently  the  mode  of  dis- 
tributing the  information  cannot  be  limited.  Farther, 
in  the  case  of  a  professor  there  is  an  implied  consent  to 
publication,      ^ere  can  be  no  property  in  oral  lectures. 

They  cited  Midwinter  y.  Hamilton,  Mor.  Die.  8295  ; 
Einton  y.  Donaldion,  ibid.  8307  ;  Millar  y.  Taylor,  4 
Burr.  2303  ;  D(m:ddwn  y.  Beckti,  2  Bro.  P.  0.  129. 

Rohtrt9on  replied. 

June  13.^LoBD  Halsbubt,  0. — In  this  case  I  haye 
had  much  greater  dil&culty  in  dealing  with  the  question 
of  form  than  with  the  substantial  question  between  the 
parties  which  it  was  intended  to  raise  by  this  appeal.  It 
is,  I  think,  manifest  that  the  interlocutor  does  not  comply 
with  the  provisions  of  the  Judicature  Act  of  1825  (6  Geo. 
4,  c.  120),  and  I  cannot  but  regret  that  the  suggestion  of 
Lord  Rutberfurd  Olark  was  not  adopted,  by  which  that 
which  was  fact  would  have  been  found  as  f dct,  and  the 
question  of  Isw,  which  slone  under  that  statute  is  open 
to  your  lordships  to  roYiew,  would  have  been  left  to 
be  determined.  NcYertbeless,  although  with  some  doubt, 
I  haYC  come  to  the  conclusion  that  your  lordships  may 
treat  the  question  of  fact  as  having  been  determined, 
and  the  quettion  of  law  as  sufficiently  severed  from  those 
questions  of  fact  to  enable  your  lordships  to  pronounce 
a  final  judgment  between  the  parties. 

The  question  w^ich  it  was  iatended  to  raise  was  the 
legal  right  of  the  respondent  to  publish,  in  the  form  of 
a  pamphlet,  certain  literary  compositions  of  the  appel- 
lant, which  were  orally  delivered  to  the  students  of  the 
University  of  Glasgow  attending  bis  class.  A  majority 
of  the  court  has  determined  that  the  pamphlet  in  ques- 
tion is  a  reproduction  of  the  appellant's  literary  compo- 
sition ;  and  I  do  not  stop  to  discuss  what  some  of  their 
lordships  appear  to  have  considered  important,  that  in 
respect  of  certain  particulars  it  was  a  blundering  and 
unsuccessful  reproduction  of  the  appellant's  work.  I 
confess  I  am  unable  to  understand  what  plaoe  such 
topics  find  in  the  argument.  Assume  an  unlawful  re- 
production of  an  author's  literary  work;  it  doee  not 
become  less  an  injury  to  the  legal  right  because  the 
reproducer  faaa  disfigured  his  reproduction  with  ignorant 
or  foolish  additions  of  his  own.  It  is  not  denied,  and  it 
cannot  in  the  present  state  of  the  law  be  denied,  that  an 
author  has  a  proprietary  right  in  his  unpublished  literary 
productions.  It  is  furtiier  incapable  of  denial  that  that 
proprietary  light  may  still  continue,  notwithstanding 
some  kind  of  communication  to  others.  The  case  of 
private  letters  which,  though  oonveuienlly  described  by 
(he  word  *' private^"  involve  publication  of  a  certain  kind 


to  others  than  the  author  of  them,  is  an  iUnstration  of  a 
communication  which  does  not  permit  the  iafringemeDt 
of  the  proprietary  right  which  would  be  involved  in  their 
unaufhotizsd  general  production.    The  doubt  which  I 
hsYe  entertained  in  the  course  of  the  argument  has  been 
whether  the  extent  and  degree  of  puMioation  In  the  case 
now  under  debate  was  not  a  question  of  taot  which 
should  have  been  determined  on  the  evidence  before  the 
court,  and  which,  if  it  had  been  determined,  would  aot 
have  been  open  to  your  lordships  to  review.    Bat,  ail 
have  said,  I  have  come  to  the  conclusion  that  in  thefonn 
in  which  it  has  arisen  it  may  be  treated  as  a  qaeition  o( 
law,  that  is  to  say,  whether,  on  the  agreed  state  o(  (aetai 
such  a  publication  as  is  proved  here,  must,  as  a  matter 
of  law,  deprive  the  author  of  the  literary  compoaikion  in 
question  of  his  proprietary  right ;  and  whether  the  fact 
that  he  is  professor  of  moral  philosophy,  teaching  in  hie 
class-room  by  the  literary  conpontion  which  is  now  the 
subject  of  debate,  makes  his  delivery  of  that  composition 
necessarily  public  to  the  whole  world,  so  as  to  entitle  any- 
one who  heard  it  to  republish  it  without  the  permltsloa 
of  its  author. 

Now  I  haYC  designsdiy  used  the  phrase  "literary 
composition "  to  avoid    the  ambiguity    of    the   woid 
'*  lecture,"    because   I   think    the     word    *' lecture'* 
involves  an  assumption  which  may  give  rise  to  error. 
If  by  it  is  signified  a  lecture  delivered  on  behalf  ot  the 
university,   and,   so    to   speak,  as  the  lecture  of  the 
university  itself,  as  the  aathorized  exposition  of  univer- 
sity teaching,  I  can  well  understand  that,  by  the  natare 
of  the  thing,  from  the  circumstances  of  its  delivery,  and 
the  object  with   which  it  was  delivered,  it  would  be 
impossible  to  say  that  it  was  the  object  of  those  on 
whose  behalf  the  professor  was  lecturing,  or  by  himself, 
to  limit  the  tight  of  communication  to  others.    Whether 
that  limit  of  the  right  arises  from  implied  contract  or  froa» 
the  existing  relation  between  the  hearers  and  the  author, 
it  is  intelligible  that  where  a  person  epeaks  a  speeoh  to 
which  all  the  world    ie  invited,    either  expressly  or 
impliedly,  to  listen,  or  preaches  a  sermon  in  a  ohurdh, 
the  doors  of  which  are  thrown  open  to  all  mankind,  the- 
mode  and  manner  of  publication  negative,  as  it  appears 
to  me,  any  limitation.    Bat  without  using  any  phrase 
which  by  force  of  its  ordinary  meaning  implies  either  a 
kind  of  publication  or  involYcs  a  limitation  of  the  right 
of  publication,  what  are  the  facts  here  a<i  found  by  a 
majority  of  the  court  P    A  teacher  ie  in   his  class-room 
with  his  students.    For  the  purpose  of  teaohing  them  he 
uses  a  compoeition  of  his  own,  in  this  ease  oalled  **  The 
Law  of  Moral  Philosophy."    Suppose  it  had  been  ezer- 
cisps  in  grammar,  arithmetic,  or  foreign  language.    The 
object  and  purpose  is  to  teach  the  studentu,  to  eoahfo 
them  ti  become  proficients  in  the  Yarioas  subjects  of 
wbioh  the  teaoher  is  the  professor.      The   student  is 
entitled  to  avsil  himself  of  the  teaching.     The  object  is 
to  make  him  a  good  grammarian,  a  good  arithmeticlaD, 
or  a  proficient  in  the  particular  languag^e  that  la  taught^ 
But  could  it  be  contended  that,  by  reason  of  such  com- 
munication to  such  students,  each  of  thena  was  entitled 
to  publish  the  professor^s  exeroiseo,dialogaea,  dictionary, 
or  the  likeP    It  seems  to  me  that  It  might  be,  and 
indeed  there  is  some  suggestion  here  that  it  is,  oontrary 
lK>th  to  the  spirit  and  meaning  of  what  la  called  a  lecture, 
that  students  should  be  supplied  with   some  mode  of 
answering  questions  on  the   snl^ect  of    their  leotuces, 
without  that   process   of    mental    digeetion    which    is 
intended  to  form  the  substance  of  the  taachiag.     lUos- 
trations  might  be  infinitely  multiplied  iu  which  the  sol) 
purpose  ot  a  professor's  teaching  might    be    rendaced 
nugatory  by  the  unauthorised  reproduction  of  his  mides 
of  teaohhig. 

The  ground  on  which  I  have  been  able  to  come  to  the 
conclusion  that  the  particular  form  of  literary  composi- 
tion, and  the  degree  of  oommunio<ition  vrhlch  la  estah* 
Ushed  to  a  limited  dass,  may  be  treated  ai  a  question  of 
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l8V  ii^  thai  It  appean  to  hmw  been  decided  that,  not- 
«ft]igtaii£Q|c  the  proteaeot's  deeice  to  preYent  each 
SBpEDdnctioD,  and  oantraiy  to  hie  Intention,  the  delUery 
ef  hie  leetnro  of  hie  oompoeition — to  a  limited  claee  of 
itodfnta,  opentei^  ae  matter  of  lav,  to  make  hii  oom- 
poeition pnblie,  and  to  pre?ent  hie  enfoidng  any 
pnypiietaiy  i|ght. 

I  an  not  aware  of  any  ani?eni^  regalationy  or  any 
hergaia  vith  ita  profeeeore,  which,  either  ezpretely  or 
impliadly,  cnlofcee  on  the  profeeiora  the  making  public 
ol  thdr  Hterery  compoeitioni,  of  whatever  diMe  these 
aosipoeltioBs  may  he,  and  whether  merely  edaoational 
and  Intended  for  tho  nse  of  their  students,  or  intended  for 
nore  gflserddifEiislon.  I  am  disposed  to  think,  elthoagh 
it  does  not  become  neoeesary  to  disoots  it  in  the  present 
eass,  that  if  a  prof  eeaor  had  entered  into  a  specifto  bar- 
gain to  make  pablio  the  lectures  which  he  was  deliver- 
ing to  Mb  stddents,  but^  contrary  to  that  bargain,  bad 
enforoedon  his  atndenta  the  condition  of  secrecy,  though 
tlie  BDfvenity  which   employed   him   on  that  express 
haigssn  might  be  at  liberty  to  seek  their  remedy  againtt 
Idn  lor  a  breach  of  that  undertaking,   it  would  not 
neeessaiily  make  public  that  which  the  lecturer  himself 
had  neithei  expreesly  nor  impliedly  communicated  for 
geaeial  reprodnction. 

I  doabt  wbether  any  of  the  caees  which  haye  been 

bffou^t  toyonr  Ictdahipfl^ attention  do  more  than  eatabliah 

^ha  two  propositions  which,  as  I  ha?e  eaid,  cannot  now 

be  in  debate.  The  application  of  the  principle  laid  down 

in  fheae  caaea  is  what  givee  riie  to  the  matter  now  in 

discDsdon.     I  do  not  consider  it  very  ianportant  t3 

cooeider  what  was  the  ultimate  retult  of  Mr  A^bemethy's 

^peal  (o  Lord  SIdon,  because  the  ground  of  Lord 

Sdoo'e  deciaioD,  as  originally  given,  seems  not  to  have 

heen  aflieeted,  if  an  arrangement  between  the  parties,  as 

Areas  probaUe,  put  an  end  to  the  litigatian. 

With  respect  to  the  Act,  5  d;  6  Will.  ^  c.  65,  I  am 

not  prepared  to  say  that  I  can  obtain  any  light  from 

its  provirions.       I  had    at   one    time    an    impression 

that  there  was  oomethiog  in  the  natures  of  a  declaration 

by  the  L^gialatore  that  lecturte  delivered  in  a  university, 

pnfalie  school,  or  any  pnbUc  foandation,  were   to  be 

assBBcd  to  be  ao  published  as  for  the  future  to  become 

pohlie  propetfy  ;  and,  if  that  were  to  be  assumed  to  be 

the  canstraction  of  the  statute,  a  serious  question  would 

aoM  ai  to  what  were  lectures  within  the  meaning  of  that 

ofeabBke.    But  I  am  now  satisfied  that  the  langaage  of 

the  Btstale  has-been  adopted  by  the  Legislature  for  the 

pnpoee  of  not  interfering  in  any  way  with  the  law 

tfirtmg  OB  the  subject.     Possibly  it  may  be  that  the 

d&BIealty  of  defining  what  should  be  a  lecture  may  have 

oeeatxed  to  the  author  of  the  statute,  or  the  impolicy  of 

ailscling  to  lay  down  a  rule  where  many  circumstancee 

of  oonveaience  aa  to  modes  of  inetruotioo,  and  so  forth, 

sight  be  appropriately  left  to  the  university  authorities, 

have  produced   the    legislation    which,  in    fact, 

At  all  events,  I  can  derive  no  assistjinoe  from  a 

I  whidi  professee  to  leave  the  law  as  it  is,  without 

;  to  i^ve  any  hint  of  what  it  assumes  the  law  to 


I  on,  therefore,  of  opinion  that  the  appellant  ought 
toianriiud,  and  I  concur  in  the  suggested  form  of  judg  - 
Mtvhioh  haa  been  prepared  by  my  noble  and  learned 
^Md  Lord    Wataon,    and    I    move   your    lordships 


Xtfvd  IfMnow. — This  appeal  is  taken  in  two  conjoined 
pnOHoiB  inatitated  iu  the  Sheriff  Oourt  of  Lauark«hire 
bgr  the  appellant,  who  ie  Profeesor  of  Moral  Philosophy 
im  the  University  of  Olasgow,  for  the  purpose  of  haviog 
\  napondeat,  a  bookseller  in  that  city,  ioterdicted  from 
~  J  or  advertising  for  lale  certain  books  or  pam- 
entmad  ''  Aids  to  the  Study  of  Moral  Pbiio- 
*  on  the  ground  that  these  works  are  mere 
of  the  lectniei  delivered  by  the  appellant 


to  the  students  who  attend  bis  class  in  the  university. 
In  defence  the  respondent  pleads,  in  the  first  plvM,  that 
the  publications  sought  to  be  interdicted  are  not  sub- 
stantially the  same  with  the  appellant's  lectures,  but 
represent  the  views  of  the  person  who  compiled  them, 
and  are  the  result  of  his  independent  study  and  research ; 
and,  in  the  second  place,  that  the  delivery  of  the 
appellant's  leoturao  in  the  class-room  of  the  unifersity 
is  equivalent  to  publication,  and  that  he  has  consequenUy 
lost  his  right  to  prevent  their  publication  in  a  priuted 
form.  These  defences  raiss  two  issues,  the  first  being 
a  question  of  fact,  which.  If  the  actions  had  originated 
in  the  Oourt  of  Session,  would  have  been  appropriately 
tried  before  a  Jury,  the  second  befng  a  question  of  law. 
Proof  was  led  by  both  parties;  and  on  the  15th  of 
February,  1884,  the  Sheriff-Substitute  granted  perpetual 
interdict  as  craved,  and  ordained  the  respondent  to 
deliver  up  to  the  appellant  all  copies  of  the  publications 
complained  of  remaining  in  hia  hands  or  within  his  con- 
trol. The  learned  Sheriff-Substitute,  by  his  interlocutor, 
found  that  ''the  said  books  or  pamphlets  are  in  sub- 
stance reproductions,  more  or  lees  correct,  of  the  lectures 
in  use  to  be  delivered  by  the  pursuer  to  his  class  of  moral 
philosophy  in  the  University  of  Glasgow " ;  and  he 
further  found  that  *'  the  said  lecturea  are  the  prop  arty 
of  the  pursuer,  and  that  the  defender  has  not  shown  that 
the  pursuer  has  in  any  way  lost  his  right  of  property 
therehi,  or  that  he  has  acquired  from  the  pursuer,  or  in 
any  other  lawful  way,  a  right  to  publish  or  reproduce 
said  lectures." 

The  respondent  appealed  to  the  Second  Division,  who 
ordered  the  cause,  with  minutes  of  debate,  to  be  laid  before 
the  whole  Judges  of  the  court  for  their  opinion.  The  result 
was  that  of  the  thirteen  consulted  J  udges  a  majority  of  nine 
were  of  opinion  that  the  respondent's  public  itions  are 
substantially  a  reproduction  of  the  appellant's  lectures. 
Six  Judgea,  Lords  Shand,  Butherfurd  Clark,  Adami 
Fraser,  Einnear,  and  Trayner,  held  that  the  appellant 
has  a  fight  of  property  in  his  delivered  lectures ;  whilst 
five  Judges,  the  Lord  President,  the  Lord  Justice-Olerk, 
and  Lords  Mure,  Lee,  and  McLaren,  came  to  the 
opposite  conclusioo.  Lord  Young,  though  he  did  express 
some  views  unfavourable  to  the  appellant,  distinctly 
intimated  that  he  did  not  consider  it  necessary  to 
decide  and  did  not  decide  the  question,  being  of 
opinion  thst  the  appellant's  right,  assuming  it  to 
exist,  must  be  limited  to  a  right  to  protection 
*'  against  any  publication  which  may  be  reasonably 
held  to  anticipate  or  otherwise  substantially  or  pre- 
judicially Interfere  with  a  subsequent  publication 
by  himself,"  and  that  the  publications  complained  of 
are  not  of  that  charapter.  Lord  Oralghill  expressed  no 
opinion  whatever  upon  the  matter  of  right,  holding  that 
the  view  taken  by  the  minority  (of  which  his  lordship 
was  one)  upon  the  question  of  fact  was  a  sufficient 
ground  for  Judgment. 

On  the  33rd  of  October,  1885,  the  Second  Dlrision  pro- 
nounced the  interlocutor  which  U  now  brought  under 
review.  It  contains  the  following  findings : — *'  Find 
that  the  ptkrsuer  is  Professor  of  Moral  Philosophy  in  the 
Dniversity  of  Glasgow,  and  that  the  lectures  referred  to 
in  this  record  were  delivered  by  him  to  his  students  as 
part  of  his  ordlnsry  course.  Find  that  the  defender, 
who  ia  a  bookseller  in  Glasgow,  published  the  works  now 
complained  of.  Find  that  these  works  were  compiled 
by  a  student  who  had  attended  the  class  tiught  by  the 
pursuer,  and  also  had  taken  notds  in  shorthand  of  the 
pursuer*a  lectures.**  Theee  are  in  all  respects  proper 
findings,  although  they  set  forth  facts  wbioh  were  not 
seriously  disputed.  The  important  part  of  the  inter- 
locutor follows — "But  find,  in  conformity  with  the 
opinions  of  the  majority  of  the  whole  court,  that  such 
publication  did  not  constitute  an  infringement  of  any  legal 
right  of  property,  or  otherwise,  belonging  to  or  ve&ted 
in  the  pursuer ;  therefore  dismiss  the  appeal,"  &o. 
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House  of  Lobim. 


Oaibd  v.  Simb. 


Hovn  07  LoBDfli 


The  last  finding  of  the  interlooator  does  not  comply 
with  the  Tequirementa  of  6  Oeo.  4,  o.  120,  8.  40,  and  Is 
beset  with  ambiguity.  It  suggests  either  that  a  majoritir 
of  the  court  held  that  there  was  no  infringement,  or  that 
a  majority  of  the  court  were  of  opiuion  tliat  there  wi|i 
no  right  capable  of  being  infringed ;  but  in  point  qf 
fact  there  was  not  a  majority  in  favour  of  either  of 
these  propositions.  Lord  Butfaerfurd  Olark  protested 
against  the  terms  of  the  interlocutor,  as  not  being 
In  accordance  with  the  profisions  of  the  Judicatuve 
Act  of  1825  ;  but  he  was  oTermled  by  the  other  judges 
of  the  dlTlston,  whose  reasons  for  the  course  thcf 
followed  I  am  at  a  loss  to  understand.  Apparently  they 
meant  to  find  that,  on  some  grounds  or  other,  a  majority 
of  the  Whole  judges  were  of  opinion  that  interdict  should 
not  be  granted,  such  majority  being  obtpined  by  com- 
bining two  minorities.  It  may  be  doubtful  whether 
Lord  Oraighill's  opinion  on  the  question  of  fact  should 
have  been  taken  into  account  in  deciding  the  case,  seeing 
that  it  had  been  negatived  by  a  large  majority ;  but  in 
the  present  state  of  the  case  it  is  unnecessary  for  your 
lordships  to  consider  that  matter.  Whether  judgment 
was  given  for  or  against  the  spp^llant,  it  was  the 
statutory  duty  of  the  court  to  insert  a  finding  of  fact  in 
their  interlocutor,  ezpresting  the  opinion  of  l^e  majority 
of  the  consulted  judges  upon  the  question  of  infringe- 
ment, for  the  guidance  of  this  House.  Your  lordships 
are,  by  the  terms  of  the  statute,  precluded  from  rcTiewing 
the  interlocutor  of  the  2Srd  of  October,  1885,  except  so 
far  as  it  "  depends  on,  or  is  affected  by,. matter  of  law," 
and  the  only  question  which  can  be  competently  raised 
and  decided  in  this  appeal  is  that  which  relates  to  the 
existence  of  the  appellant's  alleged  right  of  property  in 
his  lectures.  It  would  have  been  idle  to  entertain  that 
question  if  the  court  below  had  come  to  the  conclusion 
that,  assuming  such  a  right  to  exist,  the  respondent's 
publications  did  not  constitute  an  invasion  of  it. 
Fortunately,  in  the  present  caee,  the  conclusion  of  the 
majority  of  the  whole  court  upon  the  question  of  fact  is 
beyond  dispute ;  and  the  ministerial  duty  of  the  Second 
Division  to  give  effect  to  that  conclusion  by  a  finding  in 
their  judgment  is  equally  pUin.  In  these  circumstances, 
your  lordships  did  not  think  it  expedient  or  necessary  to 
subject  the  parties  to  the  delay  and  expense  which 
would  have  been  occasioned  by  remitting  the  cause  in 
order  to  have  the  interlocutor  put  into  proper  shape,  and 
permitted  them  to  be  heard  on  the  merits  of  the  appeal, 
as  if  the  interlocutor  had  contained  an  express  fincUng  to 
the  effect  that  the  publications  complained  of  are,  in 
substance,  a  reproduction  of  the  appellant's  lectures. 

The  author  of  a  lecture  on  moral  philosophy,  or  of 
any  other  original  composition,  retains  a  right  of  property 
in  his  work,  which  entitles  him  to  prevent  its  publication 
by  others  until  it  has,  with  his  consent,  been  oommuni* 
oated  to  the  public.  Since  the  case  of  Jfffery$  v.  Boosey 
was  decided  by  this  House  in  the  year  1854,  it  must  be 
taken  as  settled  law  that  upon  such  communication 
being  made  to  tber  public,  whether  orally  or  by  the  cir- 
culation of  written  or  pTinted  copies  of  the  work,  the 
author's  light  of  property  ceases  to  exist.  Copyright, 
which  'is  the  exclusi?e  privilege  cf  multiplying  copies 
after  publication,  is  the  creature  of  statute,  and  with 
that  right  we  ha?e  nothing  to  do  in  the  present  case. 
The  only  question  which  we  have  to  decide  is,  whether 
the  orsi  delivery  of  the  appellant's  lectures  to  the 
students  attending  his  class  is  in  law  equivalent  to 
oommunication  to  the  public. 

The  author's  right  of  property  in  his  unpuhlished 
work  being  undoubted,  it  has  ako  been  settled  that  he 
may  communioate  it  to  others  under  such  limitations  as 
will  not  interfere  with  the  continuance  of  the  right. 
**  He  has,"  as  was  said  by  Lord  Brougham  in  Jeffarys 
T.  Booiey^  "  the  undisputed  right  to  his  manuscript;  he 
nay  withhold  or  he  may  oommunicate  it,  and,  com- 
municating, he  may  toit  the  number  of  persons  to  whom  ^ 


it  is  imparted,  and  impose  such  restrictions  as  he  pleaaas 
upon  their  use  dt  it.  The  fulfilment  of  the  annexed 
conditions  he  may  proceed  to  enforoe,  and  for  their 
breach  he  may  claim  compensation.**  He  cannot  print 
and  sell  without  pt^JMishing  bis  work,  but  he  may  legi- 
timately Impose  restrictions  which  will  prevent  its  pub* 
llcalion,  tihether  the  communication  tie  made  by  givicg^ 
copies  for  private  perusal  or  by  recitation  before  a  aelect 
audience.  In  the  latter  case  the  retention  of  the  mXbofa 
right  depends  upon  Its  being  either  matter  of  contract  of 
an  implied  condition  that  the  audience  are  admitted  for 
the  purpose  of  receiving  instruction  or  amusement,  and 
not  in  order  that  they  may  make  a  full  note  of  what 
they  hear,  and  publish  it  for  their  own  profit  and  for 
the  information  of  the  public  at  large.  Upon  that 
principle  it  was  decided,  in  Maektin  v.  BiAardgcn, 
that  the  fact  of  a  play  having  been  acted  for  several  years 
in  a  public  theatre  with  permission  of  the  author  did  not 
imply  an  abandonment  of  his  right,  and  that  ha  was,. 
therefbre,  entitled  to  restrain  its  publication  from  notes 
taken  by  a  shorthand  writer  who  had  paid  for  admis- 
sion to  the  theatre.  On  the  other  hand,  I  do  not  donbt 
that  a  lecturer  who  addresses  himself  to  the  pablia 
generally,  without  distinction  of  persons  or  seieetion  or 
restriction  of  his  hearers,  has,  as  the  Lord  Presidene 
obserres  in  this  case,  "  abandoned  Jhis  ideas  sad  wotds- 
for  the  use  of  the  public  at  large;  or»  in  other  vords,  has 
himself  published  them." 

The  main  argument  addressed  to  your  lordships  W 
the  respondent  was  to  the  effect  that  a  professorship  la 
a  Scotch  unifersity  being  munu»  pu6?tcum,  and  the 
occupant  of  the  ofAce  being  under  an  obligation  to 
receive  into  his  class  all  comers  having  the  requisite 
qualification,  his  lectures  are  really  addressed  to  the 
public  ;  and,  at  all  events,  that  there  Is  no  roook  for 
inferring  that  the  students  are  taught  under  an  implied 
condition  that  they  shall  not  print  and  publish  Us 
lectures  either  for  their  own  profit  or  otherwise.  I  do 
not  think  it  can  be  disputed  that,  as  stated  by  Iiq^ 
Shand,  this  is  the  first  occasion  in  the  history  of  Che 
Scottish  universities  on  which  any  such  right  as  that  now 
claimed  has  been  asserted.  If  the  claim  be  well  foondedl^ 
there  can  be  no  copyright  in  a  lecture  which  haa  beeift 
once  delivered  in  the  class-room.  Yet  it' is  the  fact  that 
professors  and  their  representatives  have  been  in  freqaent 
use  to  publish  lectures  which  had  been  annually  delivered 
for  years  before  such  publication,  and  have  enjoyed, 
without  objection  or  challenge,  the  pririlege  of  oopyri^lie;. 
That  has  been  notably  the  case  with  our  great  aoademioal 
teachers  of  moral  and  mental  philosophy,  from  I>r* 
Thomas  Beid,  who  was  appointed  to  the  chair  now  held 
by  the  appellant  in  1763,  to  the  late  <  Sir  Wmiam 
Hamilton.  I  concede  that,  although  such  may  haw» 
been  the  prevalent  understanding  in  Scotland  as  to  th« 
professor's  right,  this  is  not  a  case  in  whieh  it  can  l>e 
said  that  communis  error  faeit  ju» ;  but  I  agree  witb 
Lord  Shand's  observation  that  in  these  drcumstances 
effect  ought  not  to  be  given  to  the  respondent's  argumetit;. 
unless  he  can  make  it  clear  "  in  principle  or  authoxity 
that  the  law  gives  him  the  right  he  claims." 

In  the  court  below  there  was  a  good  deal  of  diecrfta. 
sion  as  to  the  practical   result   of   deciding  this 
one  way  or  another.    I  am  afraid  that  I  do  not 
mate   so   highly   as   some   of  the   learned  judges 
advantage  of   haviug  the   professor's    lectures  printod 
and  sul^eoted  to  the  criticism  of  public  opinion.     The 
capable  critics  are  a  small  and  by  no  means  noanfaiioiw 
section  of  the  community,  and  I  doubt  whether  llie 
governing  body  of  the  university,  or    the   profeeaov^ 
would  derive  any  assistance  from  their  strictures ;  wfailait 
experience  has  shown  that  the  public  who  are  intereeitod. 
in  it  are  not  ignorant  of  the  character  of  uolvttKitty 
teaching.    An  original   thinker  and  able  teacher  wgiy 
soon  attracts  a  large  class,  and  viot  vertd,    I  oertaatftly 
do  not  appreciate  the  advantage  to  the  publie  of  fumlai^^ 
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Bovm  or  Lokds. 


iBkg(wUch  ]•  the  piofeased  object  of  the  respondent) 
OeanpaUant's  stndenta  vith  a  •*  crib^"  an  aid  to  know- 
ledge loririddeii  in  ireU-xegolated  educational  institu- 
iiQB%  which,  9a  the  Lord  GbanoelloT  has  already 
pointed:  oqI»  aaperaedea  the  neceeaitj  of  intellectual 
dbv^  and  aeatnljsea  the  benefit  of  the  piofeeaor'e 
tiitaai.  There  appeared  to  me  to  be  some  force  in  the 
■nggwwHnn  of  the  Appellant's  counsel,  that  if  it  be  now 
held  loir  the  tet  time  that  deliYeiy  of  his  lectures  is 
pnMlcalanm,  tiie  piofeasor  may  in  future  (contrary  to  his 
fKeeentpnctioe)  beaitate  to  communicate  his  best  andmost 
•dpsal  tkeivhts  to  his  dass  before  they  have  been 
vatnied  sod  given  to  the  world  by  himself.  But  I  do 
ttottiuBk  these  ooBsideKationsy  howeyer  important  they 
mmj  be  in  theauelveo,  aic   deoisiTC  of    the   present 

As  to  the  position  of  students  attending  the  appel- 

lantfs  dssi^  it  is  anfloient  to  say  here  that  they  must  be 

waembtu  bgr  matiicalation  ot  the  university,  and  they 

mnst  aiso  be  enrolled  as  members  of  his  class  for  the 

•esrioop  apon  pajment  of  the  prescribed  fee.    A  member 

of  tbs  pobUo,  aa  siioh»  has  no  right  to  be  present  at  his 

laotam^  and  the  pnblic  has  no  right  to  control  or  inter- 

/eie  with  hia  teaehing.  By  section  85  of  the  Universities 

(Seotlaad)  Aet,   1858,  the  duty  of  superintending  and 

regulating  the  teaching  and  discipline  of  the  university 

ia  eoamifcfeed  to  the  aetuUug  aeademicu*  (which  is  a  boiy 

waiiiating  ol  the  pdaoipal  and  whole  professors  of  the 

imiveasiiy).  anbjeet  to  the  control  and  review  ol  the 

Uni^ieniftj  Oonrt. 

The  leading,  it  net  the  only  case  having  a  close 
to  the  prassBt,  ia  Abirneth^  v.  EuUhiMonf 
ky  the  Ijoid  Chanoellor  (Lord  Eidon)  in  1825. 
It  js  Irae  that  in  that  case  there  were  features 
vhaeb  do  not  eeeor  here.  It  appeared  upon  the 
affidaffti  made  by  Mr.  Abemethy  in  support  of  his 
api^icBtioii  lor  an  injunction  against  the  publication  of 
his  leetane  at  8t.  Bartholomew's  Hospital,  that  it  was 
part  of  hia  do^  aa  one  of  the  surgeons  of  the 
1  to  delivar  theee  lectures,  which  were  not  in  any 
vsj  epai  or  aooessible  to  the  public,  and  were  not 
athfdnd  by  any  person  save  by  his  parmiseion.  At  the 
JlnthmiiigXord  Eldon  entertained  some  doubt  whether 
thoseonld  be  aatialactory  evidence  of  the  substantial 
iilsBliLi  of  the  publication  sought  to  be  restrained 
«!&  toe  ptomtiira  lectures,  seeing  that  these  had  not 
beea  written  oat  at  full  length,  but  were  delivered 
«nl^  Itom  aotea  ;  and  hia  lordship  also  desiderated 
ewidaaee:  cC  the  way  in  which  the  defendants  obtained 
of  the  matter  which  they  printed*  The 
I  tor  aa  injunction  was  accordingly  delayed,  the 
judge  observing:  "In  the  meantime  Mr. 
Aberae^  may,  if  he  thinks  proper,  produce  his  MSS.  ; 
ttd,  OK  the  other  hand,  the  defendanto  will  judge  lor 
whether  they  will  or  not— and  I  do  not 
» it  ef  them,  beeanse  I  have  no  right — ^inform  me 
^  te_«>J  to  whtoh  they  became  possessed  of  the  means 
^  '  ~  ~  ^  thia  work."  Upon  the  first  of  these  pointo 
I  satisfied  by  the  production  of  the  notes 
the  leotures  had  been  delivered,  with  an 
'affidavit.  The  defendants  did  not  respond 
^torilatioa  addressed  to  them,  and  his  lordship,  in 
aa  of  direet  evidence,  came  to  the  conclusion 
I  moat  have  obtatoed  the  lecturea  from  some 
Artahad  attonded  toem,  or  in  some  other  way  of 
I  tteeoart  oonld  not  approve.  Accordingly  a  per- 
gninted,  on  the  ground  that  all 
these  lectures  were  under  an 
b  not  to  publish  what  they  heard,  although 
ht  take  it  down  for  their  own  instruction  and 

1  is^  ^eie  ohaertetbat,  to  the  course  of  the  argument 
tefta  xespciBdeatk  Mr.  MeCStymout  brought  onder  your 
loiitfps*  adtoothalact  that  the  taoot^  in  Abemethy 
^  BaiMnaan  ahowa  that  the  iujunction  was  dissolved 


by  the  Lord  Ohanoellor  within  a  few  months  after  its 
iiaue,  upon  a  motion  by  the  defendants,  and  without 
hearing  parties.  We  were  told  that  no  trace  had  been 
found  of  the  affidavit  oa  which  the  motion  was  made, 
so  that  the  recall  of  the  injunction  may  have  been  the 
result  of  an  arrangement  between  the  parties,  and,  at  all 
events,  it  cannot  detract  from  the  \reight  of  Lord  fSldon's 
deliberato  judgment  cauad  cognxtd. 

In  my  opinion,  the  reasoning  upon  which  Lord  Eldon's 
judgment  is  based  applies  striouy  to  the  casa  of  a  pro- 
fessor in  a  Scotoh  university.  The  principle  which  per- 
vades the  whole  of  that  reasoning  is  that,  where  the 
persons  present  at  a  lecture  are  not  the  general  public, 
but  a  limited  class  of  the  public,  selected  and  admitted 
for  the  sole  and  special  purpose  of  receiviug  individual 
instruction,  thej  may  make  any  use  they  can  of  the 
lecture,  to  the  extent  of  toking  it  down  in  shorthand, 
for  their  own  information  and  improvement,  but  cannot 
publish  it.  If  that  be  the  real  character  of  the  relation 
between  the  lecturer  and  those  whom  ho  addressee,  It  is 
immatorial  whether  they  are  selected  by  himself  or  by 
others,  so  long  as  it  is  matter  of  express  stipulation  or  of 
reasonable  implication  that  the  duty  which  he  undertakes 
is  limited  to  givtog  personal  instruction  to  the  individuals 
composing  his  audience.  Some  of  the  lesraed  judges 
in  the  court  below  seem  to  have  been  of  opinion  that  the 
preaent  case  cannot  be  brought  within  theprluciple  ot 
AhemUhy  v.  HuJUihinson^  because  there  is  nothing  in 
the  nature  of  a  contract  between  the  professor  and  his 
students,  and,  therefore,  there  can  be  no  implied  con- 
tract that  they  shall  not  publish.  That  may  be  so  ;  but 
what  Lord  Eldon  held  was  that  the  restriction  of  the 
hearers'  right  t)  use  the  lectures  arose  from  the  relation 
estoblished  by  contract  between  them  and  Mr.  Abernethy. 
In  that  case  the  restriction  necessarily  became  an  implied 
term  of  the  contract ;  but  the  condition  itself  is  the  legal 
consequence  of  the  relation  in  which  the  parties  stond 
to  each  other,  and  must  receive  effect  wherever  a  similar 
relation  exists,  whether  it  be  estobliahed  by  contract  or 
to  any  other  way. 

I  do  not  think  that  studento  of  moral  philosophy 
in  the  XJaiveraity  of  Glasgow,  or  m  any  other  Scotoh 
university,  either  are,  or  can  with  '.propriety  be  said  to 
represent|  the  general  public ;  of  course  they  are,  each 
and  all  of  them,  members  of  the  public,  but  they  do  not 
attend  the  professor's  lectures  in  that  capacity.  They 
must  be  members  of  the  university,  and  they  must 
further  comply  with  ite  regulations,  and  make  payment 
to  the  professor  of  the  usual  lee,  in  return  for  which 
they  receive  from  him  a  ticket  or  certifioato  of  their 
enrolment  as  stodents  for  the  session  ;  and,  without 
observtog  all  these  preliminaries,  they  would  have  no 
right  to  enter  his  class-room  during  the  lebtura  hour. 
The  relation  of  the  professor  to  his  students  is  simply 
that  of  teacher  and  pupil ;  his  duty  is,  not  to  address 
the  public  at  large,  but  to  instruct  his  students ;  and  ' 
their  right  is  to  profit  by  his  instruction,  but  not  to 
report  or  publish  his  lectures.  It  appears  to  me  that 
the  learned  judges  whose  opinions  are  adverse  to  the 
appellant  have  attributed  undue  weight  to  the  circum- 
stance that  the  appellant's  office  is  muntis  puhlicvkm* 
That  it  is  so  is  an  undoubted  fact ;  but,  according  to 
my  apprehensioui  the  question  which  your  lordships 
have  to  decide  depends,  not  upon  that  fact,  but  upon 
the  duty  which  the  appellant's  office  requires  him  to 
fulfil.  The  naturd  6i  the  duty  incumbent  upon  a  pro- 
fessor  in  an  English  university  is  thus  described  by 
Lord  Eldon  in  Abernethy  v.  ffutehinson  :--*'  l^ow  if 
a  professor  be  appointed,  he  is  appointed  for  the  pur- 
pose of  givtog  information  to  all  his  students  who 
attend  him,  and  it  is  his  duty  to  do  that;  but  I  have 
neter  yet  beard  that  anybody^oould  publish  his  lec- 
tnnes."  So  far  as  I  know,  there  is  no  difference  what- 
ev^  between  the  position  of  a  Scotch  and  that  of  an 
English   university  professor,   so  far  aa  regards  their 
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relatioDB  to  the  studentB  whom  they  teach  ;  and  no 
point  of  diiference  has  been  snggeeted,  either  in  the 
court  below  or  by  the  reepondent'd  counsel.  The  fact 
of  his  being  a  public  ofiteial  laya  the  appellant  under  an 
obligation  to  the  State  as  well  as  to  those  who  pay  for 
their  instruction,  to  teacih  etfldently,  and  to  the  best  of 
his  abilities;  it  does  not  afteot  the  nature  of  hi)  obli- 
gation, and  cannot  alter  the  relation  between  him  and 
his  students. 

That  Lord  Eldon  held  the  lectures  of  a  unlTersity  pro- 
fessor to  be  within  the  rule  laid  down  and  given  effect  to 
by  him  in  AhemMy  v.  Hukhinson  is  beyond  question, 
because  he  expressly  refers  to  the  case  of  such  a 
professor  as  an  illustration  of  the  legal  principles  upon 
which  be  gave  Judgment  for  Mr.  Abemethy.  None  of 
the  learned  judges  who  are  of  opinion  that  the  doctrine 
of  Alernethy  ▼.  Butehimon  is  inapplicable  to  this  case 
advert  to  that  part  of  his  lordship's  judgment,  with  the 
single  exception  of  Lord  McLaren,  who  states,  in  my 
opinion  correctly,  that  Lord  Eldon  **  very  distinttlf  and 
emphatically  identifies  the  case  of  Mr.  Abemethy  with 
that  of  the  lectures  of  Blackstone,  originally  deliTeied 
by  that  great  lawyer  in  the  TJniYersity  of  Oxford,  in 
which  he  held  the  appointment  of  Yinerian  Professor  of 
Law."  Lord  McLaren  soggests,  however,  that  there  are 
no  means  of  knowing  whether  the  attention  of  the  Lord 
Ohanuellor  *'  had  been  drawn  to  the  distinction  which 
might  be  taken  between  public  and  ptivate  lectures,  a 
distinction  on  which  the  main  argument  of  the  defender 
is  founded."  I  cannot,  for  many  reasons,  concur  in 
Lord  McLaren's  suggestion.  Lord  Eldon,  in  the  passage 
referred  to,  was  distinguishing  between  lectures  public 
in  this  sense,  that  they  are  communicated  urhieiorhibj 
the  mere  act  of  delivery,  and  lectures  which  are  private, 
inasmuch  as  the  author  does  not  by  their  delivery  com- 
municate Lis  ideas  and  language  to  the  public  at  large, 
or  part  with  his  common  law  right  of  property.  It  was 
not  the  habit  of  Lord  Eldon  to  overlook  such  obvious 
differences  as  did  exiet  between  the  position  of  Mr. 
Abemethy  and  that  of  Sir  William  Blaclutone ;  it  is 
manifest  that  his  lordship  was  clearly  of  opinion  that 
these  diffetences  could  not  disturb  the  application  of  the 
same  principles  of  law  to  both  cases  alike.  In  that 
opinion  I  entirely  concur. 

The  observations  of  Lord  Eldon  assume  that  Sir 
William  Blackstone  would  not  have  had  copy  tight  in  the 
text  of  his  Commentaries,  if  the  lectures  delivered  by 
him  as  Yinerian  Professor  were  held  to  have  been  thereby 
published.  The  accuracy  of  that  atsumpcion  is  contro. 
verted  by  my  noble  and  learned  friend  (Lord  Fitzgerald). 
Kever  having  seen  the  lectures,  I  can  only  say  for 
myself,  that  in  the  preface  to  the  first  edition  of  the 
Oommentariee,  published  in  1765^  the  leamed  author 
states  that  '*  the  foUowiog  sheets  contain  the  substance 
of  a  course  of  lectures  on  the  Laws  of  England  which 
were  read  by  the  author  in  the  University  of  Oxford." 
Lord  Eldon  heard  and  tcok  notes  of  the  lectures,  and 
was,  no  doubt,  familiar  with  the  Oommentariee ;  and  he 
was,  therefore,  in  a  position  to  judge  (which  I  am  not), 
and  was  perfectly  capable  of  judging,  whether  the  two 
woiks  were  substantially  the  same.  If  they  were,  the 
statute  of  Anne  could  give  the  author  no  copyright  in 
the  original  text,  although  he  might  acquire  the  copy- 
right of  new  matter  added  to  subsequent  editions  of  the 
Commentaries. 

In  regard  to  the  Act  6  ft  6  Will  4,  c.  66, 1  adopt  the 
opinion  cf  the  great  majori^  of  the  leamed  fudges, 
which  is  in  accordance  with  the  view  taken  by  Kay,  J., 
In  the  recent  case  of  NiooU  v.  PUman,  The  effect  of 
the  statute  is  to  secure  their  right  of  property  to  authors 
of  lectures  and  to  persons  to  whom  the  right  has  been 
sold  or  conveyed,  notwithstanding  delivery,  npon 
their  compliance  with  certain  preliminaries ;  and  their 
right  is  protected  from  invasion  by  forfoitiirea  and 
penalties.    Its  provisions  are  not  eoi^ned  to  cases  in 


which  the  right  would  have  been  protected  at  common 
law,  but  extend  to  many  cases  in  which,  aocordfaig  te 
that  law,  delivery  wonld  have  been  equivalent  to  publi- 
cation. But,  by  section  5,  lecturei  delivered  hi  a 
university  or  a  public  school,  or  on  any  public  fouudation, 
are  excepted  from  the  operation  of  the  Act,  and  it  is- 
declared  **  that  the  law  relating  thereto  shall  remain  the 
same  as  if  this  Act  had  not  been  passed."  I  cannot 
gather  from  the  terms  of  that  exception  and  dedantion 
any  indication  of  an  intention  on  the  part  of  the  Legia- 
latnre  to  express  their  understanding  of  the  exbtfag 
law  with  respeot  to  lectures  in  these  iustitatfooB. 
There  may  be  lectures  delivered  nithln  the  walls  of 
such  institutions  which  do  by  their  delivery  become 
public  property,  just  as  there  may  be  others  whioh  do* 
not.  Whether  they  belong  to  one  or  other  of  these 
classes  is  a  question  whioh  must  be  decided  irrespective 
of  the  prorisions  of  the  statute. 

I  am  accordingly  of  opinion  that  the  appellant  ii 
entitled  to  have  the  judgment  of  the  Second  Division,  ia 
so  far  as  adverse  to  him,  reversed,  and  to  have  the 
interlocutor  of  the  Sheriff* Substitute  restored.    Should 
your  lordships  come  to  the  same  conclusion  as  myself  in 
this  case,  I  have  to  suggest  that  the  proper  couiss  to* 
follow  in  disposing  of  the  appeal  will  be  to  reverse  Iks 
interlocutor  appealel  from,  with  the  exoeptlon  of  tlis 
first  three  findings  of  fact;    and   in  respect  of  these 
findings,  and  also  in  "respect  that  it  was  admitted  by  the 
parties  at  the  bar,  and  that  the  appeal  was  heard  cu 
the  footing  that,  according  to  the  opinion  of  a  majorify 
of   the   consulted   judges,    the  works  complainad  of 
arc    in  substance   a   reproduction  of    the  appellaatf » 
lectures,  to  declare  that  the  delivery  of  the  said  leo- 
turee  by  the  appellant  to    his    students    aa  part  of 
his  ordinary  course,  was  not  equivalent  to  pabUcatloir 
thereof;  and  that  the  appellant  is  entitled,  notwith- 
standing such  delivery,  to  restrain  all  other  persons  from 
publishing  the  said  lectures  without  his  ooiksent ;  and, 
subject  to  that  declaration,  to  remit  the  oase  to  the 
Second  Division  of  the  Court  of  Session,  vHth  directions 
to  aiflrm  the  interlocutor  of  the  Sheriff-Substitate  dated 
February  16,  1884,  and  to  find  the  appellant  entitlad  to 
the  expensee  of  process  incnirad  by  him  In  the  Oourt  of 
Session ;  and  further  to  ordain  the  respondent  to  pay  to 
the  appellant  his  costs  of  this  appeal. 

Lord  FirzosHALB.— The  question  we  have  to  determine 
on  this  appeal  seems  to  me  to  be  one  of  pure  law.  I  agree 
with  my  noble  and  leamed  fiiend  (Lord  Watson)  that 
we  must  read  the  interlocutor  of  the  Second  Diriaion 
as  if  It  contained  an  express  finding  that  the  puWes- 
tions  complained  of  are  in  subetanoe  a  reprodaotion  of  the 
appellant's  lecturee. 

It  was  not  contested  that  by  the  common  lav  of 
Scotland,  as  well  as  by  the  common  law  of  BogUnd, 
every  author  has  a  right  of  property  in  hia  oompo^ttons 
so  long  as  they  remain  ''unpublished/'    «nd  that  ft 
private  lecturer  may  lawfully  impose  an  express  oonditkA 
on  persons  allowed  to  hear  his  lecture,  that  they  shall 
not  publish  what  they  hear,  and  that  such  a  oonditloft 
may  also  be  lawfully  implied  from  the  oironnsstaDoes.- 
In  such  cases  the  common  law  proteots   the  enthoc^s 
right  of  property  and  forbids  Infringement.      On  the- 
other  hand,  a  private  lecturer  may  dellTcr  his  leetaie 
under  such  circumstances  as  indicate  his  intentkm  to 
give  his  words  to  the  public  at  large.    In  the  latter  cass^ 
the  lecturer  has  technically  pabliahed  hie  leotnre,  and 
has  abandoned  the  protection  whioh  the  oommon  Inr 
would  otherwise  afford.     We  have  now,  hommat,  ts 
deal  with  a  case  very  different  from  that  of  any  ptivalt 
lecturer. 

The  fftots,  as  to  whioh  there  is  no  dispntoi  are  that  tte 
pursuer  fills  the  ohahr  of  Moral  Philosophy  la  the 
University  of  Glasgow.  It  Is  not  nscsssary  to  tn^eittgrts 
the  history  of  that  university,  ss  its  atalns  Is  now»  h^ 
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•imiltf  to  that  of  the  other  nnivertlties  of 
Saotland.    Thej  are  all  aoolent  pnblio  endowed  oorpora- 
(joBf,  ettabllehed   by  public  aathoritj  for  the  Bpecial 
psTpoee  of  pnblio  iii»tnietion  \m  theology,  lew,  nedlolne, 
nd  all  tbe  arts.     In  that  Instmctlon  the  pablio  ban  a 
direct  end  deep  iotereet.    For  an  ontllae  of  the  uDiTersitj 
nd  the  offloet  of  ifce  profeeeon  and  their  fnnctfoai  and 
fetiei,  I  refer  to  the  eloquent  jodgment  of  the  Lord 
Pi»i4ent,    In  point  of  modem  regolation  and  goYem- 
nent  they  ell  eome  under  the  proTieion  of  the  imperial 
itat^te lltn  Vict.  o.  83,  which  ie  a  etatnte  •*  for  the 
•dYmeeoMBt  of  religion   and    learning,  and  to  make 
pfotlrioB  for  the  better  goremment  and  diioiplioe  of  the 
nabenitiet  of  Scotland/'     The  Unireraitj  of  aiaegow 
bai  oidar  that  Act  a  ehaneellor,  a  $enaiu»  academicui 
**  to  nperintnd  and  regnlate  (t nter  alia)  the  teaching 
aad  diidpliDe  of  the  nnlTenity/'  a  IJnirerfity  Court  to 
eoDtnl  tlM  dedflione  of  the  »enaiui  aeadmnieuB  and  to 
eofsm  dae  attention  on  the  part  of  tbe  profefsore 
to  iqpdathmB  aa  to  the  mode  of  teaching  and   other 
dBtiei  iflipoeed  on  them,  and  to  fix  and  regulate  the  f eee 
fjw  fine  to  timo  in  tbe  aereral  daaeee,  it  hae  aleo  a 
FeifeniCy  Oouodl.  and  in  order  to  produce  unt'ormitj 
is  tlie  lererBl  nniTenitiee  the  etatnte  conatitutee    a 
gOBeral  body  of  oommlaaioneni  with  If gielative  powere,  for 
a  hmited  period,  to  make  etatutet  and  ordinancee,  auch 
aa  la  tbeit  opinion  would  be  conducire  to  the  well-being 
of  Um  unlnnAtiep,  tbe  adfancement  of  learning,  the 
eoQxae  el  atndy,  and  tbe  manner  of  examinations,  ftc. 
The  akatote  abo  givea  to  thoee  commieaionera  an  im- 
portant power^nMady,  to  recommend  grant)  of  public 
nooey  for  eertala  purpoeet,  and,  amongst  otberii,  *'  for 
iDorraafDg  tfa^  aaiaties   presently  attached   to  existing 
pfofearofffafpa." 

Tbe  ponoer  waa  a  profeasor  in  the  X7nirer»lty  of 
(Sttgow,  mnonemted  partly  by  salary  paid  out  of  the 
nahenh^  rsYeauee,  or  out  of  money  Yoted  by  Parlia- 
Vamn%  and  partly  by  class  fees,  which,  howsYer, 
eqeally  formed  part  of  the  unirersity  rcYenue,  though 
sUocat^  for  tbe  time  iMing  to  him.  Hia  obligation  and 
Ua  duty  were  f  o  toaeh  the  nation  through  its  youth,  ac- 
•Qtdiag  to  the  refpalations  laid  down  by  the  gorerning 
body  of  tlie  unirtrsity.  It  doee  not  appear  what  those 
KVilBtioos  were,  nor  is  it  alleged  that  there  were  any 
KHtiieCloBs  or  conditions  imposed  on  the  students  of  the 
daiSi  or  other  auditora  by  that  gOYsming  body,  aa  to 
fta  BN  to  be  made  of  the  profeasor's  lectures  when 
^<^iv«<d.  I  ssanme,  too,  as  the  contrary  does  not  appear, 
ttst  thspuBuer  wsu  left  free  to  teach  by  lectures  if  he 
ttoi^t  fit.  He  did  teach  by  the  ioatrumentality  of 
'BMing  leetaree.  The  broad  qaeation  for  our  conaidera- 
tfea  11  whether  that  reading  of  hia  lectures  to  those 
■Mimbled  la  the  lecture-room  is  a  publication  to  the 


After  much  uxioas  consideration  I  bare  come  to  the 

Mwliiaion  that  the  dcHrery  of  tbe  lectures  was  a  publi- 

«ite  to  tbe  public  at  large,  and  that,  being  snob,  the 

ivseer  haa  abandoned  to  the  public  the  exdusire  rights 

«Ueh  he  otberwiae  bed,  and  tbe  protection  which  the 

QBBaoB  law  wonld  otherwiae  haYc  afforded  him.   I  haye 

'''■akd  against  thia  conclusion,  as  I  am  conscious  how 

"^ador  my  noble  and  learned  friends  are  to  me  in 

^**«iadge  and  Jodgment,  but  I  hare  been  unable  to 

>^itth  them,  and  am  compelled,  on  the  other  hand, 

^^y  tbe  bread  and  rigorous  reasoning  of  the  Lord 

™iimtabd  Ijords  Toung  and  McLaren. 

^<  ■«  urged  in  your  lordships'  Houee  in  argnment 
^  •  dedalon  in  fafour  of  tbe  respondent  would 
opMis  najuatly  en  the  profeasor,  aa  depriTing  him  of 
SBMlBnunts  which  be  aaight  otberwiae  derire  from  the 
palliestion  and  sale  of  bis  lectures,  by  himself  or  his 
ivpesoitativee,  for  all  time ;  but  this  aeema  an  exagge* 
Mioa,  and  to  aome  extent  an  imaginary  apprebenalon. 
ocn  is  no  powar,  aaYo  that  of  the  unireraity,  to  inter- 
im* vHh  the  ptofciior in  pubUahhig  his  leetnrea  for  sale, 


and  the  public  would  probably  prefer  tbe  publication 
issued  with  the  stamp  of  his  authority,  and  oonteining 
his  emendations  and  additions.  This  i^,  bowerer,  a  con- 
sideration which  we  cannot  enter  upon.  Again,  it  was 
urged  thnt  the  pr)feasional  practice  of  repeating  the 
same  lectire  sesaion  after  session,  in  like  manner  <ui  a 
minister  repeats  hia  aermon,  would  be  inferffr^d  with. 
If  thia  was  ao,  it  would  aeem  to  be  a  deairable  reault. 
Tbe  abcriff,  in  hia  note  to  the  interlocutor  of  the. 
28rd  of  NoYcmber,  1B83,  aaya,  inter  atia^  on  this  point : 
'*  The  professor's  thoughts,  aa  expressed  that  year,  must 
be  tbe  same  as  those  to  be  similarly  expressed  the  next 
year.*'  This  would  aeem  to  assimilate  the  professor's 
daty  to  the  curkoo  cry  of  repetition,  I  rather  think 
that  this  eminent  profeesor  would  repudiate  such  a 
suggestion,  and  tell  us  that  the  lecturer  should  remem* 
her  that— 

**  Beneath  this  atirry  arch. 
Naught  restetb  or  is  still," 
and  that  his  duty  is  to  watch  orer  and  criticise  new 
modes  of  thought,  new  worko,  the  march  of  intellect,  and 
those  discoveries  which-— 

**  Make  old  knowledge 
Pale  before  new." 
Eren  in  pure  mathematics  there  may  be  alterations  and 
additions,  and  ethical  science  is  not  free  from  the  in- 
exorable law  of  mutability. ' 

Lord  7oung,  in  the  reasons  for  his  Judgment,  si^ : 
''  Now  I  have  to  observe  that  neither  the  common  law  of 
property  nor  the  statute  law  of  copyright  applies  to 
teaching  in  a  public  university.  It  is  obvioosly  expe- 
dient in  the  public  interest  that  such  teaching  should  be 
public,  and  open  to  public  comment  and  criticism.  This 
accordingly,  I  apprehend,  is  the  reason  why  lectures  in 
public  universities  are  excepted  from  the  provisions  of 
the  Act  of  1835."  I  concur  with  the  learned  lord 
(Lord  Young)  in  opinion  that  It  is  essential  to  the 
public  safety  that  university  teaching  should  be  exposed 
to  comment,  to  searching  oriticiam,  and  the  full  blase  of 
public  opinion.  How  can  this  be  attained  if  the  con- 
tention of  the  pursuer  is  well  founded  f  If  the  lecturer 
can  prevent  all  other  publication  of  his  lectures  than  that 
which  takes  place  in  his  daas-room,  tbe  nation  may  be 
left  in  Oimmerian  darkness  as  to  the  teachings  of  its 
youth  in  its  great  UDiveraities.  TJnleas  there  be  full  and 
complete  publicity,  ctlticism  would  be  impracticable  and 
a  mere  empty  sound. 

Lord  Toung,  in  the  passage  ]ust  quoted,  touches  on 
another  subject — namely,  the  Act  of  1835 — to  which, 
perhaps,  sufQcient  attention  has  not  been  given.  The 
Bill,  which  became  the  Act  of  1835  (5  &  6  Will.  4,  c.  65), 
was  introduced  into  this  House  about  ten  years  after 
Lord  El  don  had  given  his  deoision  on  the  injunction 
motion  in  Ahemdhy  v.  HuichiMon^  and  it  is  not 
improbable  that  the  difficulties  supposed  to  exist  in  con- 
sequence of  Lord  Eldon's  reasons  led  to  the  Bill.  It  is 
a  Bill  entitled  *'for  preventing  the  publication  of 
lecturer  without  consent."  The  preamble  is  obviously 
taken  from  the  Copyright  Aot,  8  Anne,  c.  19,  and  the 
first  secfion  is  large  enough  to  apply  to  and  embrace  all 
lecturea  wheresoever  delivered;  section  2  prohibits, 
under  certain  penalties,  the  publication  of  any  lecture  in 
any  newspaper  without  the  licence  of  the  author; 
section  8  provides  that  no  person  allowed  for  fee  or 
reward  or  otherwise  to  be  present  at  a  leotore  delivered 
in  any  place  shall  be  deemed  to  have  leave  to  print  oc 
copy  or  publish  such  lecture.  The  Bill,  as  introduced  In 
this  House,  seems  to  have  passed  without  debate,  but  in 
the  Commons  it  met  with  considerable  opposition,  on  tbe 
broad  ground  that  if  it  was  intended  to  ahield  public 
lecturea  from  public  inspection  it  ought  not  to  receive 
the  sanction  of  Parliament.  In  the  course  of  the  dia« 
cusdon  attention  waa  apedally  directed  to  Almndhy  v. 
Ev^hinmm^  which  waa  probably  misunderstood.  It 
ended  in  a  compromise,  by  which  words  were  added  at 
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the  end  of  clause  5  proTiding  that  the  Act  should 
not  extend  "  to  any  lectnre  deUvered  in  anj  university 
or  publio  school  or  college,  or  on  any  public  founda- 
tion, or  by  any  individual  in  virtue  of,  or  according  to 
any  gift,  endowment,  or  foundation,  and  that  the  law 
Telatiog  thereto  shall  remain  the  same  aa  if  this  Act 
had  not  been  passed." 

In  Millar  v.  Taylor^  4  Bun.  p.  2332,  it  is  reported  that 
Hr«  Murphy,  counsel  for  the  defendant,  strongly  con- 
tended, from  the  amendments  made  in  the  Oommons  on 
the  statuteof  8  Anneandf  rom  the  change  of  title,  that  Par- 
liament intended  to  take  away  or  to  declare  that  there 
was  no  property  at  the  common  law ;  but  to  this  Willes,  J., 
answered,  that  '*  The  sense  and  meaning  of  an  Act  must 
be  collected  from  what  it  says  when  passed  into  law, 
and  not  from  the  history  of  the  changes  it  underwent 
in  the  House  where  it  took  its  rise.  The  history  is 
not  known  to  the  other  House  or  the  Sovereign."  The 
rule  so  aptly  expressed  has  always  been  enforced  in 
this  House.  But,  strangely  enough,  Willea,  J.,  does 
shortly  afterwards,  in  the  same  judgment,  seem  to 
offend  sgainst  his  own  rule.  He  uses  language  which 
I  quote  as  not  inapplicable  to  the  statute  before  us.  His 
language  is  this: — *'  The  preamble  is  infinitely  stronger 
in  the  original  Bill  as  it  was  brought  into  the  House  and 
referred  to  the  Oommittee ;  but»  to  go  into  the  history 
of  the  chaoges  the  Bill  underwent  in  the  House  of 
Commons,  it  certainly  went  to  the  Committee  as  a  Bill 
to  secure  the  undoubted  property  of  copies  for  ever.  It 
Se  plain  that  objections  arose  in  the  Oommittee  to  the 
genersUty  of  the-  proposition  which  ended  in  securing 
the  property  of  copies  for  a  term,  without  prejudice  to 
either  side  of  the  question  upon  the  general  proposition 
or  to  the  right." 

Kow,  looking  at  the  5  &  6  Will.  4,  we  may  at  least 
say  that  objection  was  tsken  in  the  Commons  to  the 
generality  of  the  proposed  measure,  and  the  proviso 
was  there  added  at  the  end  of  the  fifth  clause.  The 
sfatuite  seems  at  once,  in  its  first  clause,  to  recognise 
the  property  of  the  lecturer  in  hU  lecture,  and  to  confer 
on  him  the  sole  right  and  liberty  of  printing  and  pub- 
lishing such  lecture,  eyen  though  he  may  have  delivered 
the  same  under  such  a  state  of  circumstances  as  would 
have  otherwise  amounted  to  an  abandonment  of  his 
words  and  thoughts  to  the  public.  '*  Leave  of  the 
author,"  and  "  consent  of  the  author,"  would  probably 
be  interpreted  «s  meaning  express  leave  or  con- 
sent, such  as  would  confer  a  titla  on  the  licensee ;  and 
section  4  seems  to  support  that  view.  There  is  diffi- 
•culty  off  construction  in  every  part  of  tbii  short 
statute,  but  especially  in  section  5.  I  am  unable  to 
vead  the  concluding  proviso  of  section  5  save  as 
indicating  a  statutable  declaration  that  lectures  deli- 
Tered  in  a  university,  which  is  necessarily  a  public 
institution,  become  thereby  publio  property  for  the  pur- 
poses of  publication  and  publio  criticism.  As  to  the 
eoneln^ng  sentence,  *'  tiiat  the  law  relating  thereti 
shall  remain  the  saoie  as  if  this  Act  had  not  passed," 
the  woid*  seem  to  me  to  have  no  real  force.  The  reser- 
vation  is  of  such  common  law  right,  if  any,  as  existel 
before  the  Act.  The  statute  does  not  interfere  with  or 
abridge  any  common  law  rights  but  leaves  it  as  it  was. 
In  my  judgment,  the  only  common  law  right  the  univer- 
eity  leetuter  has  is  a  right  of  property  in  hie  lecture 
when  oomposed,  and  before  Its  publio  delivery  in  the 
nniveisity.  There  seems  to  have  been  no  decision 
whaitever  on  the  subject  of  lectures  delivered  in  a 
publio  university  prior  to  the  passing  of  that  Act.  I  am 
onable  to  acoept  AhemHhy  v.  Huiehin§on  as  final  or 
satisfactory,  or  the  propositions,  if  any,  which  it  is  sup- 
{XMsd  to  decide.  It  arose  on  motion  only,  supported  by 
the  affidaTit  of  the  plaintiff;  there  was  never  a  plenary 
hearing  of  the  oause.  Lord  Eldon  treats  as  a  pure 
question  of  law,  which  he  would  not  decide,  "pro- 
perty in  sentiments  or  language  not  deposited  on  paper." 


He  then  goes  into  implied  contraoti  or  breach  of  trust, 
which  is  wholly  inapplicable  to  the  case  before  us ;  and 
it  is  observable  that  his  stiictures  are  principal] j,  if 
not  wholly,  directed  against  printing  for  profit.  He 
adop  ts,  in  substance,  the  proposition  of  Aston,  J.,  in 
Millar  v.  Taylor,  that  ''he  has  no  right  to  pablish 
for  profit  the  identical  work."  On  the  first  hearing  of 
the  motion  Lord  £:idon  refused  the  injunction,  bat  gave 
leave  to  renew  it  "on  the  ground  of  breach  of  oontcact 
or  b  reach  of  trust,"  The  Bill  having  been  amended,  and 
the  amendment  having  been  supported  by  affidavit,  the 
motion  was  renewed  on  the  ground  of  "contract"  only, 
and  Lord  Eldon's  deoiaion  of  the  motion  is  expressed  in 
these  words  :  "  He  was  clearly  of  opinion  that,  whatever 
else  might  be  done  with  it,  the  lecture  could  not  be 
published  for  profit."  That  is  the  whole  decision  of 
Lord  Eldon. 

Lord  Eldon  makes  a  passing  observation  (which  hss 
already  been  alluded  to  by  my  noble  and  learned  friend 
(Lord  Watson}),  which  requires  attention.  He  says: 
"  Nor  can  I  conceive  on  what  ground  Sir  William 
Blackstone  had  the  copyright  in  his  lectures  for  twenty 
years,  if  there  had  been  such  a  right  aa  that.  We  used 
to  take  notes  at  his  lectures ;  at  Sir  Bobert  Ohamben' 
lectures  also  the  students  used  to  take  notes ;  but  it  wai 
never  understood  that  those  lecturea  could  be  published.'* 
These  observations  of  Lord  Eldon  are  rather  of  a  nega- 
tive character,  and  are  somewhat  loose,  but  are  un- 
doubtedly valuable  as  showing  that  Lord  Eldon  had  in 
his  mind  the  case  of  the  university  professor.  But  what 
do  they  amount  top  I 'am  at  this  moment  unaware 
whether  Sir  William  Blackstone's  leotures  were  ever 
published  as  lectures,  or  that  anyone  asserted  a  right  to 
do  so,  or  was  prevented  from  doing  so.  When  Lord 
Eldon  speaks  of  Blackstone's  copyright  for  twenty 
years  he  is  obriously  referring,  not  to  his  lectures  as 
such,  but  to  Blsckstone's  Commentaries.  The  com- 
mentaries, which  were  founded  on  lectures,  rerised, 
corrected,  and  enlatged  with  notes,  were  first  publitbed 
in  1765.  Nine  editions  were  published  in  the  lifetime 
of  Sir  William  Blackstone,  all  revised  and  added  to  by 
the  learned  author.  He  prepared  also  a  tenth  edition 
which  was  not  published  till  after  his  death  in  1780. 
He'had  an  undoubted  copyright  in  "  The  Commentaries  " 
under  the  statute  of  Anne. 

Finding  a  statement  in  the  House  of  Commons  on  the 
Bill  of  1835,  that  the  Abernethy  aoit  had  been 
a*bandoned,  your  lordships  made  more  inquiry,  with  the 
result  that  it  was  discovered  that  the  injunction  had 
been  dissolved,  but  under  what  circumstances  we  have 
been  unable  to  ascertain.  I  cannot  think  that  AhenMjf 
V.  HuJkhinmm  is  entitled  to  the  great  weight  that  has 
been  attiiboted  to  it,  and  it  seems  to  me  to  state  no 
principle  which  ought  to  guide  us  in  the  present  esse. 
The  publio  lecturer  at  a  university  has  no  authority  of 
his  own  to  impose  conditions  on  his  pnpils  or  those 
entitled  to  attend  his  leotures ;  nor  otm  K  be  truly 
said  that  he  can  create  a  trust  in  his  own  favour.  It  is 
not  necessary  to  consider  what  the  university  might  do 
in  the  exercise  of  its  plenary  powers  "  for  the  advance- 
ment of  religion  and  learning,  and  improving  and 
regulating  the  course  of  study  thereio." 

In  the  legal  view  which  I  have  adopted,  it  is  not 
necessary  for  me  to  consider  the  weighty  authorities  to 
which  we  have  been  referred,  some  of  them  rather  ob- 
scured by  the  extreme  length  of  the  judicisU  reasons. 
My  opinion  is  that  a  public  lecture,  delivered  publicly  at 
a  university  by  one  of  its  professors  in  the  performanes 
of  the  pubUo  duty  be  has  undertaken,  beoomes  by  the 
act  of  delivery  published  to  the  nation,  and  may  be 
likened  to  a  gift  from  the  university  or  the  pvofaaaor  to 
the  nation. 

In  the  oourse  which  the  case  is  now  about  to  take 
my  opinion  becomes  worthlefs.  I  ^m  boand  to  aaswme 
that  I  am  wrong  in  point  of  law.     Tour   lordships' 
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jBdtgoMDt  MCtiet  the  law  flnallj,  and  in  yielding  a 
vO&g  oliediaiMO  I  havo  at  Itart  the  paUiatlon  for 
■iitika  in  law,  tiMU  I  haTO  ened  in  oompany  with  tbe 
iMd  F)mld«it»  ttio  Loid  Jnfttee-Oioik^  and  lanr  otbar 
iKeiDd  enrfwnt  Sootoh  }«dgM. 

I  haw  only  to  add  that,  on  looking  at  the  debate  in 
the  Hoan  of  Cbmiaone,  I  find  it  stated  there  by  a  per- 
son who  had,  or  ad  leaet  onght  to  have  had,  the  most 
tan  and  aMorate  knowledge  on  the  ent^eet^^namely, 
the  Ule  Ml .  Wakley»  who  wee  a  aMmber  for  Finabnty, 
aadweeoBeeC  tbe  editora  of  the  Lanaif  against  whieh 
^aper  the  AherwMy  cam  had  been  inatitnted,  that  the 

■ait  haflbMB  abandoned  by  Hie  pwrfeeeor  in  ooneeqnenoe 

eHHbeii^  been  fonnd  that  ha  held  the  poeition  of  a 

paUkpaiteHv. 

ItMoedor  of  ihe  Ssoond  DMtion  of  Ma  Ccwri  of 
8mm  apjmUd  from f  dated  the  %9rd  of  Odoher^  1885, 
rtwenti  m  ihe  iermt  pnypoeed  at  the  end  of  Lord 
Wabm't  juigment. 

Solidtor  for  tho  appellant,  W.  A.  Lock,  far  H.  ib  B. 
XoMed;  Writers,  GlaH^w,  and  W.  A  J.  Bumeee, 
WM*f  Edi&bmgh. 

Solidton  foe  the  respondent,  Peace  A  Co*,  for  Q. 
MeNee,  Wittv,  Glasgow. 


CM*  Of  fliypeal. 


TnmCbuL  JXf, 


Not.  18. 


SOPKR  9.   ASKOLD.    (a.) 

FembraadpurehoBBr^Aeeeptanee  of  tiUe-^FaUwre  of 
pmtiaaer  to  eoimpleto^Beededon  hy  vendor^-JReeale 
'"'OhfMom  to  tiile  by  eeeond  purehaeor  decided  to  he 
yaUd^Adieu  hy  ftret  purehaeer  for  return  of  depoeit. 

In  Ifo9embert  1888,  ihe  pkdnUff  agreed  to  purchaee 

^atifnm  the  defendanU,  eubfeet  to  a  condition  that,  if 

lefiSkd  to  compleie  the  purchaee,  the  defendante  might 

firfet  (he  depoeit  and  put  tJie  land  up  for  reecde.     The 

piMifaeoqtted  the  tiUe,  hut  failed  to  complete,  owing 

k  wfod  of  means.     In  June,  1885,  the  deferidante  agreed 

h  kS  Oe  land   to  F.  S.,  who  took  an  ohfeetion  to  the 

tSU,which  was  brought  before  the  court  upon  a  eummone 

as^tte  Vendor  and  Purchaeer^Act,  1874.  In  January, 

188^  as  vtder  was  made  on  the  eummone  declaring  that 

(hevmitn  had  not  eJumm  a  good  title  to  the  land.    In 

«^a^,  2886,  the  plaintiff  commenced  an  action  against 

^  deftwkmtB  to  recover  the  deposit  paid  in  November, 

1883. 

Sdd^  that  he  eotdd  not  succeed. 

Hart  V.  Swaine,  86  W.  B.  30,  7  Oh.  D,  42,  commented 

Vfon, 

I>«iekm  of  Kekewieh,  J.  (reported  35  W.  B.  451,  35 
CI  D.  384),  affirmed. 

Appeal,  in  forma  pauperis,  from  a  decision  of  Keke- 
^  J^  reported  35  W.  B.  451,  35  Oh.  D.  384. 

Bf  SB  agreement  dated  the  4th  of  November,  1882, 
^nsde  between  the  defeDdants,  Arnold  and  Patten,  of 
^ssepsrt,  and  the  plaintiff,  Boper,  of  the  other  part, 
tkeldoidanta  agreed  to  sell  to  the  plaintiff  certain  free* 
Mfttperty  at  Teignmonth  for  the  earn  of  £6,100,  of 
vhiA  «B  £610  was  to  be  paid  on  •igning  the  agree- 
Bat  Sid  the  remainder  on  the  completion  of  the  sale. 

^  agreement  oontaiaed  the  nsusl  condition  providing 
^  if  the  purchaser  shoold  fail  to  comply  with  the  con- 
^toaol  sale  bis  deposit  ahould  be  forfeited  to  the 
VHidoo,  who  shonld  be  at  liberty  to  resell  the  property. 

t«-)  Bepoited  by  W.  Jvxmbt  Oook,  Esq.,  BarHster^t- 
Law. 


Pursuant  to  the  agreement,  the  plaintiff  deposited 
i610  with  the  defendants,  and  the  defendanti  deUrered 
an  abstract  of  the  title  to  the  plaintiff,  which  was  ap - 
pro? ed  by  the  plalntiif  s  then  solicitor. 

The  plaintiff,  'howert x,  was  unable  to  find  the  balance 
of  the  pnrohaee-money  when  the  time  arrived  for  oom- 
pletion,  and  the  defendants  thereupon  rescinded  tbe 
agreement  and  retained  the  deposit  as  forfeited. 

In  June,  1885,  the  defendants  agreed  to  sell  the  pfo* 
party  to  F.  8looombe,  who  took  an  objection  to  the  title 
on  the  ground  that  a  power  of  sale,  under  which  the 
land  had  been  purported  to  be  sold  to  the  defendants, 
did  not  really  exist.  .  This  objection  was  brought  before 
the  court  upon  a  summons  under  the  Vendor  and  Par-* 
ehaeer  Act,  1874,  and  by  an  order  of  Ohitty,  J.,  on  the 
88th  of  January,  1886,  it  was  declared  that  Slocombe's 
leqaisitionB  and  obJeetionB  in  respect  of  the  title  had  not 
been  suiBoiantiy  answered,  and  that  a  good  title  to  the 
hereditaments  had  not  been  shown. 

As  soon  as  the  plaintiff  heard  of  this  order  he  de- 
manded repayaaent  from  the  defendants  of  bis  deposit, 
with  interest  at  the  rate  of  £4  per  cent,  on  the  ground 
that  the  agreement  of  the  4th  of  Norember,  1888,  had 
been  entexed  into  under  a  mutual  mistake  of  fact ;  and 
that  inasmuch  as  the  defendants  had  no  title  to  the 
hereditaments  there  had  been  a  total  failure  of  conaidera- 
tion. 

On  the  7th  of  July,  1886,  the  plaintiff  commenced  the 
preeent  action,  which  was  dismissed  with  costs  by  Eeke* 
wieh,  J.,  on  the  15th  of  Haxoh. 

The  plaintiff  appealed. 

(71  AT.  Bigg,  for  the  appellant  — At  the  time  of  enter* 
iog  into  the  contract  the  defendants  had  no  title,  and 
there  was  nothing  therefore  to  bind  the  plaintiff  to  pay 
the  balance  of  the  purchase- money.  Want  ▼.  StallihrasSp 
21  W.  B.  685,  L.  B.  8  Ex.  175,  is  not  distinguishable 
from  the  present  case.  There  was  a  mutual  mistake  as 
to  the  defendants'  title,  and  under  those  droumstances 
the  purchaser  could  not  have  been  called  upon  to  com- 
plete :  Cooper  ▼»  Phihbt,  15  W.  K.  1049,  L.  B.  2  H.  L. 
149;  Jonee  ▼.  Clifford,  24  W.  B.  979,  3  Oh.D.  779. 
The  result  of  the  oases  from  Bingham  y.  Bingham,  1 
Yes.  sen.  126,  is  that  it  a  parohaser  who  has  paid  his 
purchase-money  subsequently  discoYers  that  the  Yendor 
has  no  title  to  the  property  sold  by  him,  he  can  reoorer 
hia  parohase- money.  That  rule  appliea  to  the  present 
case.  [Ldcdlbt,  L.  J. — How  do  yon  distinguish  this  case 
from  Howe  y.  Smith,  32  W.  B.  802,  27  Oh.  D.  89  P] 
There  was  no  suggestion  in  that  case  that  the  title  was 
bad.  Aa  a  matter  of  substantial  jnntice,  the  defendants 
are  in  possession  of  money  to  which  they  haYe  no  title, 
and  which  they  haYC  no  equitable  right  to  retain. 

He  also  referred  to  Hart  y.  Swaine,  26  W.  B.  30,  7 
Ob.  D.  42;  Torrance  y.  Bolton,  21  W.  B.  134,  L.  B.  8 
Oh.  lis  ;  Ex  parU  BarreU,  la  re  Pamell,  23  W.  B. 
846,  L.  B.  10  Ob.  512. 

Barber,  Q,0.,  Vernon  B.  Smith,  and  B.  Kemp,  for 
the  respondents,  were  not  called  npon. 

OoTTOK,  L.J.-->This  appeal  before  us  has  besn  Yery 
well  and  ably  argued,  but  in  my  opinion  the  judgment 
of  Kekewieh,  JJ.,  was  right.  We  must  consider  what  the 
facts  of  the  caae  are.  [His  lordship  stated  them,  and 
continued:—]  The  question  is  not  one  which  would 
arise  ii  the  contract  were  still  in  fieri — that  is  to  say» 
if  the  Ycndors  and  the  purchaser  were  still  dealing  with 
one  another,  and  either  theYeadorsor  tbe  purchaser  were 
insisting  on  spedflo  performance.  But  the  defendaaits, 
the  Yendors,  have  rescinded  the  contract^  and  hare 
claimed  to  retain  the  deposit  in  consequence  of  the  de- 
fault of  the  plaintiff,  the  purchaser. 

Under  those  circumstances  the  purchaser  is  in  the 
position  of  a  man  who  bes  repudiated  his  contract.  It 
is  tfoe  if  he  had  known  the  facts  he  would  hare  tsken  a 
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diflbrent  ground,  and  not  ba^e  said,  "  I  will  acoept  the 
porobaee,  and  am  roadj  to  complete  and  take  a  oonTOj- 
ance*'{  bat  be  would  bave  said,  ''Mo,  you  cannot 
enforce  apeoiflo  performanoe,  and  on  tbe  ground  of  the 
absence  of  title  I  will  not  complete,"  and  it  on  tbat 
ground  the  contract  coold  not  baTe  been  enforced 
against  bim  be  would  have  stood  in  a  different  position. 
But  to  enable  bim  to  recoyer  tbe  deposit  now  would  be 
to  enable  bim  to  take  advantage  of  bis  own  default  in 
not  proTiding  tbe  balance  of  the  purobase -money  wben 
be  bad  accepted  the  title  and  bad  expressed  himself 
satisfied  with  the  title  us  shown.  That  acceptance  of 
title  uodoubtedlj  was  the  mittike  of  those  who  advised 
bim.  We  must  assume  tbat  the  decision  of  Ohitty,  J., 
was  correct,  and  tbat  tbe  yendors  bad  not  a  good  title. 
How  can  the  purchaser  get  bfs  deposit  back  again  ? 

It  is  said  that  the  decision  in  Want  t.  StaUihrass 
is  ib  bis  fsTour,  but  there  the  question  was  entirely 
different  from  the  question  in  tbe  present  cas^.  There 
tbe  alleged  default  of  tbe  purchaser  was  in  not  de- 
liTcring  bis  objections,  and  tbe  vendor  said,  "  You  have 
not  delivered  your  objections,  and  therefore  yon  cannot 
take  an  objection  to  the  title  at  alL"  The  vendor  said, 
**  Not  only  can  you  not  take  the  objection,  but  it  is  a 
bad  one."  That  was  the  matter  on  which  they  came  to 
an  issue,  and  there  never  bad  been  repudiation  by  the 
Tender  of  the  contract  Both  parties  were  unwilliog  to 
move,  tbe  vendor  because  be  was  not  quite  certain  of  the 
title  and  the  purchaser  because  be  was  not  certain  of  his 
position.  Under  those  circumstances  the  case  came 
before  the  court  as  on  a  contract  infieri^  and  the  decition 
was  that  there  was  no  default  on  tbe  part  of  the  pur- 
chaser within  tbe  meaning  of  the  conditions  of  sale,  as 
properly  construed,  and  therefore  tbe  case  must  be  treated 
independently  of  those  conditions  and  iodepeudently  of 
the  stipulation  that,  in  the  event  of  the  contract  not 
beiog  a  breach  of  the  conditions,  the  vendor  should  be 
at  liberty  to  retain  the  deposit.  Then  it  comes  to  this  : 
There  is  a  man  who  has  no  stipulations  on  which  be  can 
rely  giving  bim  by  contract  a  right  to  retain  the  deposit. 
Tbe  contract  goes  off,  not  from  any  default  of  the  pur- 
chaser,  but  from  the  default  of  the  vendor,  who  has  not 
a  good  title.  Therefore,  in  my  opinion,  the  purchaser  ia 
entitled  to  claim  the  deposit.  Then  it  is  said  that,  even 
ipdependently  of  that,  if  there  bad  been  a  completion 
by  conveyance  of  the  estate  to  the  plaintiff  and  he  bad 
afterwards  discovered  this,  he  ought  to  get  the  money  back 
again.  Oases  were  quoted  to  show  that  the  ignorance  of 
law  would  not  excuse  him,  and  that  the  maxim,  Ignor* 
anUa  fuHi  quod  quhque  tenetur  seire  neminem  excu$<U^ 
did  not  apply  to  a  case  like  tbe  present.  Assume  that. 
Where  is  there  any  authority  that  after  tbe  conveyance 
and  tbe  money  paid  the  purchaser  who  has  taken  tbe 
conveyance  and  accepted  the  title,  because  he  afterwards 
tnds  out  in  consequence  of  his  being  ejected  that  the 
title  is  a  bad  one,  can  recover  the  purchase -money  P  In 
my  opinion  that  ia  not  the  law.  What  is  the  use  of 
covenants  for  title  if,  wherever  any  defect  is  found  out 
and  tbe  purcbaier  who  has  taken  tbe  conveyance  ia 
ejected,  he  could  come  to  the  vendor  and  say,  "  Take 
back  the  estate  for  what  it  is  worth,  and  give  me  back  my 
money."  8ome  cases  weie  referred  to^  an^,  among  otherS| 
one,  before  Fry^  L.J.,  of  Hart  t.  Sunine.  I  do  not  think 
tbat  case  of  Jone$  v.  Clifford  has  any  bearing  upon  the 
qneation.  Tbe  question  there  was  simply  bow  far,  wben  the 
oontract  was  in  fieri,  the  vendor  was  at  liberty  to  correct  a 
mistake  be  made  in  stating  tbat  be  was  selling  leasehold 
when  he  was  sellingf  reehold— tbatis,bow  f  sr  tbe  purchaser 
was  entitled  to  correct  tbe  mistakebemade  in  aooepting  tbe 
title  under  a  misapprehension.  Eari  v.  Swaine,  it  ia 
said,  supports  the  view  that,  even  if  there  bad  been  a 
cent eyance  and  tbe  title  was  a  bad  one,  tbe  money  oould 
be  got  back  again.  In  my  opinion  that  is  not  the  de- 
ision.  The  judge  there  dedded  that  there  bad  been 
a  misapprehension  amounting  to  legal  fraud  and  to 


deceit,  and  considered  tbat  the  proper  lemeiy  was  to 
give  back  tbe  purchaaer  bis  money  and  let  the  vendor 
get  back  bis  eatete.    Whether  that  was  right  or  wrong 
may  have  to  be  oonsilered  hereafter,  and  whethsc  or  not 
the  authorities  justified  the  learned  judge  inoomhig  tothst 
condoaion  I  bare  not  had  time  to  oonaidec.    It  did  not 
amount  to  a  general  propotiticn  of  law  that,  where,  lathe 
absence  of  any  deceit,  the  title  turns  out  to  bs  bad 
after  conveyance,  the  purchaser  is  entitled  to  ssj  to  tbe 
vendor,  "  Give  me  back  my  money  and  take  back  your 
estate."    I  think  tbat  ia  not  the  general  law,  and  I  sm 
fortified  in  that  view  by  what  was  said  by  L^id  Selboms 
in  BrowfUie  t.  OampheU,  5  App.  Oas.,'  at  p.  937,  wbsis 
there  occurs  this  passage :  **  When  the  conveyaooe  tsksi 
place,  it  is  not,  as  far  as  I  know,  in  either  country  tbs 
principle  of   equity  that  relief  should  afterwaris   be 
given  against  that  conveyance,  unless  there  be  a  oaie  of 
fraud,  or  a  oasa  of    misrepresentation  amounting  to 
fraud,  by  which  the  purchaser  may  have  been  deceired.'* 
In  my  opinion,  therefore,  the  judgment  of  Eekewioh, 
J.,  was  right,  and  we  must  dismiss  the  appeiU,  but  not 
with  costs,  because  it  is  in  formd  pauperi$. 

Sir  Jambs  HimraK. — I  am  of  the  aame  opinion.  Ths 
learned  counsel  by  whom  this  case  baa  been  very  vall 
argued  put  it  on  a  ground  which,  if  he  oould  have  Bob- 
stantiated  it,  would  have  aupporfced  his  contentioe— 
namely,  that  tbe  circumstancea  were  auoh  as  to  make  it 
inequitable  on  the  part  of  tbe  defendanta  to  retain  thii 
money,  but  it  appears  to  me  to  be  abeolutelf  clear  it  ia 
not  so.  There  was  no  misrapreseutation,  no  oonceil- 
ment  of  any  fact,  but  the  facts  which  were  disoloied 
satisfied  the  adrlsers  of  the  plaintiff  at  that  time,  and 
the  title  was  approved  of. 

Tbera  was  no  common  mistake  of  facti  going  to  the 
very  root  of  the  contract,  as  In  some  of  the  oaaes  whieh 
have  been  referred  to.  It  was  a  miatake  of  opinion  as 
to  the.  validity  of  the  title— a  mistake  which  I  suppose 
occurs  in  innumerable  cases.  Under  the  infinenco  of 
that  mistake  of  opinion  the  advisers  of  the  plaintlfi 
accepted  the  title,  notwithstanding  bis  inability  to  pay 
the  money  in  fulfilment  of  the  contract.  Tbat  inability 
to  pay  was  tbe  cause  of  the  repudiition  of  the  contract 
which  the  defendants  were  justified  in  acting  upon,  and 
they  accordingly  rescinded  the  contract  That  being 
the  state  of  things,  it  appears  to  me  it  would  be  highly 
inequitable  that  because  somebody  else  discovers  years 
afterwards  that  the  opinion  relied  upon  at  the  time  was 
erroneous  the  defend&nts  should  1^  bound  to  retam 
this  money*  Therefore  I  think  the  j  adgment  of  Keks- 
wich,  J.,  was  right. 

LoFBs,  Ii.J. — ^The  faots,  to  my  mind,  condade  this 
case.    Tbey  are  plainly  set  out  in  the   stttemeat  o( 
claim,  and  it  there  appears  that  an  abstract  was  daly 
delivered,  such  abstract  disclosing  the  title  truly.    The 
plaintiff's  solicitor  approved  of  the  title,  and  then,  when 
the  time  arrived  for  the  payment  of  the  parohaseominey, 
the  purchaser  was  either  unable  or  unwilling  to  find 
the  money.    In  point  of  fact  be  did  not  find  if.    About 
these  facts  there  can  be  no  doubt.    It  therefore  appears 
that  this  purchase  went  off  on  the  ground  of  the  inability 
or  tbe  unwillingness  of  the  purchaser  to   pay  the  pur- 
chase-money. 

Notice  was  then  giren  by  the  vendora  to  Tesoiad. 
There  is  a  rescission,  and  the  whole  matter  ia  then  sad 
there  at  an  end.    Years  go  by,  and  when  the  vendoii 
aell  the  property,  or  endeavour  to  sell  it,  to  aomsbody 
else,  it  U  discovered  tbat  there  is  this  defeot  in  the  Utie. 
That  comes  to  the  knowledge  of  the  present  pUUn^ 
and  he  then  brings  this  action  in  order  to  reoover  Us 
deposit.    Can  he  do  so  ?    I  am  dearlj  of  opinion  be 
cannot.    It  would  be  enabling  bim  to  tsike  adTantag^ 
of  that  which,  in  point  of  faot^  was  bis  own  default. 
It  would  be  inequitable  to  allow  auch  st  state  of  things 
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Id  pnvaiL  I  do  not  piopoce  to  deal  with  the  oasea 
vhkli  have  been  ao  folly  dealt  with  by  Ootton,  L.J., 
M  of  whteh  la  difttogaiahable  from  the  pfeaeat 


Appeal  diimiued, 

SoUoitor  for  the    appellant,    GranvUU  Smith,    for 
HidchinM,  Tdgnmoatb. 

SdlidtotB  tor  the  reapoadento,  LovtU^  Son,  A  PUJUld. 


Frea  CkaM.  2>tv.  July  27. 

BOSWBLL  «.  GoAXS.  (a.) 

Tradiee—CoiU — Severanos  of  de/endantt-^Diicrdion 
of  the  taxing  master-^B.  8.  C,  1883,  ord.  65,  r.  27, 
tak-rmle  29. 


Tie  Hamae  of  Lorde^  on  diemieeing  an  appealf  directed 
tkeitieplaimiife  ehotUd  pay  the  defendants'  co$te  in  all 
tkreecomrUj  and  thaJt  in  taosing  the  eoeie  in  the  High 
Cbmi  and  in  the  Oonrt  of  Appeal  the  taming  matter 
ehoML  comeider  taheiher  any  of  the  defendants  who  had 
appemad  aeparatdy  had  any  sufficient  reason  for  sever- 
lag  in  ikeir  defemeea,  and  if,  and  in  so  far  as,  it  should 
appear  Ikot  they  had  not,  the  taming  tnaettr  was  to 
aDam  only  one  sd  of  eoeie,  as  he  should  think  right* 

The  iaadng  vunlcr  allowed   each  of  the  defendante 
sawfoose  eosiLs* 

Hdd^  thai  the  Beue  of  Lords  had  ddegated  to  the 
teasing  master  ike  dmty  of  deciding  whdher  the  defend- 
aide  ware  esdiUed  to  separate  oosts,  and  that,  as  it  had 
net  been  shown  either  that  he  had  not  exercised  his 
dkanHon  at  aU,  or  that  he  had  dona  so  on  a  wrong 
frincSpU^  mn  nppaal  from  his  decision  could   not    he 


IMdaicn  of  Hortb,  J.,  afflrtned. 

Appeal  from  a  dfctaion  of  Korth,  J. 

*nie  aetion  waa  brought  to  set  aside  the  sale  of  a  life 
lateRat  oo  the  ground  that  it  had  been  made  under  an 
order  of  tbe  court  to  two  penona,  one  of  whom  waa  In  a 
Hdveiary  poaition  to  the  triut  eatate,  and  that  a  proper 
diidaftnfe  of  the  faeta  had  not  been  made.  Fry,  L. J., 
ffiwiweil  the  action  with  coate,  31  W.  R.  640,  83  Ob. 
D.  m,  where  the  facta  are  folly  stated.  This  deoiaion 
waa  ravened  by  the  Gonrt  of  Appeal,  83  W.  R.  376,  27 
Gh.  D.  424,  bat  waa  anbseqnently  restored  by  the  House 
off  Lords,  11  App.  Gas.  238,  34  W.  B.  Dig.  211.  The 
Hooae  of  Lordn  directed  that  the  plaintiifs  aboold  pay 
the  defeodaota'  costs  in  all  three  coarts,  and  that  in 
taziog  the  ooeta  in  the  High  Ooart  of  Justice  and  in 
tile  Ooart  of  Appeal  (in  which  the  defendanta  had 
appeared  separately,  though  they  all  appeared  together 
ia  Oe  Hooee  of  Lords)  the  taxing  ma»tar  should  consider 
"whether  any  of  the  defendants  who  appeared  separately 
had  aoy  anificient  reaaon  for  serering  in  their  defences, 
aad  if,  and  in  ao  far  as,  it  shall  appear  that  tbey  had 
«at»  Oca  the  aoid  taxing  master  ahall  allofr  only  one  act 

el  eoiis,  or  only  aa  many  aeti  of  coats  aa  he  shall  think 

Ike  tizing  maater  allowed  each  of  the  defendanta 
aafsttli  eoeta* 

Ihi  flamtifEtf  objected  to  the  allowance  of  more  than 
"Ooa  vt  of  coate  to  cettain  of  the  defendanta  who  were 
90tpmHBaUy  charged  with  frand,  and  they  took  out  a 
«wmaMai  to  review  the  taxation. 

JIMb,  J.,  held  that  under  the  order  of  the  Houae  of 
liorls,  aa  w^  aa  under  the  Bnlea  of  Ooart,  the  taxing 
1  a  diacretion  in  the  matter,  which  he  had 
i,  aad  that  hia  deeision  was  final. 
I  Ihia  deciiion  the  phkintifEs  appealed. 


[ 


<a.)  Bepofted  by  W. 


Itimxt  Oqok,  Esq.,  Barrister-at- 
Law. 


Cookson,  Q.O.,  and  LangUy,  tot  tbe  appellant8.-^The 
taxing  maater  waa  wrong  in  allowing  aeparate  costs  to 
those  of  the  defendanta  who  were  not  peraonally  charged 
with  fraud.  They  ought  to  have  appeared  together. 
The  taxing  master  haa  giren  a  wrong  reason  for  hia 
deciaioD,  which  is  therefore  appealable. 

They  referred  to  In  re  Martin^  30  W.  B.  527,  20 
Oh.  D.  365  ;  Van  Sandau  ▼.  Moore,  1  Base.  441. 

Cogens- Hardy^  Q.G.,  and  E.  Beaumont;  Phipson 
Beale ;  Baldane ;  Ghadwyck  Healey,  for  the  reapeotire 
defendants,  were  not  called  upon. 

OoTTOW,  L.J. — ^In  my  opinion  the  decision  of  North, 
J.,  wai  right.  This  is  not  an  ordinary  case.  After  the 
appeal  had  been  diaposed  of  by  the  House  of  Lords  a 
special  applioation  as  to  oosts  was  made  to  the  Appeal 
Oommittee.  The  Appeal  Oommiitee  declined  to  decide 
it,  and  eaid  iu  aubetanee,  **  The  question  depends  on. 
detaila  which  are  not  before  ua,  we  will  not  decide  it,  we 
will  delegate  the  deoiaion  of  it  to  the  taxing  master.*' 
An  order  was  accordingly  made  that  ia  taxing  the  costs 
below  the  taxing  master  should  consider  whether  any  of 
the  defendants  who  appeared  aeparately  had  safflcient 
reaaon  for  sevf  ring  in  their  defenoes,  and  if,  and  in  ao 
far  as,  it  should  appear  that  they  bad  not,  then  the 
taxing  master  should  allow  only  one  act  of  oosts,  or  only 
aa  many  sets  of  costs  aa  he  ahould  think  right  There 
is,  therefore,  no  appeal,  unless  the  taxing  master  haa 
failed  to  exercise  his  disoretion  at  all.  Thia  case  differs 
ftrom  a  caee  where,  though  an  orler  U  appealable,  the 
Oourt  of  Appeal  will  not  generally  interfere  with  the 
exercise  of  the  discretion  of  the  judge  iu  the  oourt 
below  unless  he  haa  gone  on  a  wrong  principle.  In  tbe 
case  cited  tbe  order  was  appealable,  'and,  as  the  judge 
had  exeraiaed  hia  discretion  on  a  wrong  prinoiple,  the 
appeal  waa  entertained.  In  the  preaent  case  there  ia  no 
appeal,  unleas  the  taxing  master  has  not  exercised  bis 
discretion  at  all.  Tbe  taxing  maater  waa  not  bound  to 
aay  aa  muoh  as  be  has  done,  but  what  he  saya  does  not 
giro  any  ground  for  saying  that  he  has  not  exercised  his 
disoretion.    Tbe  appeal,  therefore,  fails. 

BowBif  and  Far,  L.J J.,  oonoorred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Whites  4t  Oo,,  for  M.  5. 
Emerson,  Norwich. 

Solicitors  for  the  respondents,  Johnson  db  Master,  for 
Cooks,  Rackham,  <6  Cooper,  Norwich ;  8mythe  A 
Brettell;  G,  F.  Hudson,  MaUhews,  A  Co,,  for  Bailey^ 
Cross,  A  Barnard.  Norwich  ;  Blake  A  Hasdtine,  for 
Field,  Son,  A  PuUy,  Norwiob  ;  Aldridge,  Thorn,  4s 
Morris,  for  Copeman  A  Cadge,  Loddon  ;  8,  W.  Johnson 
A  Son. 


From  Q.  B.  Di? . 
[ft  Q.  B.  Dif .] 


Hay  20;  July  2  ;  Nov.  17, 
18,  19,  21 ;  Dec.  20. 


JEz  parte  Bell  Cox.  (a.) 

Eodeeiastioal  law — Habeas  corpus — AppecU— Judicature 
Act,  1813  (36  <fe  37  Vict.  e.  6«),  a.  19— ZTecree  of  sus- 
pension'^ Issue  of  tarit  do  oontuoiaoe  capiendo  after 
expiration  of  period  of  suspension — 53  Geo.  3,  e.  127 
•—5  Mia.  c  23,  s.  lO^Writ  irregularly  indorsed. 

There  is  an  appeal  to  the  Court  of  Appeal,  under 
section  19  of  the  Judicature  A(^  1873,  againat  the 
granting  of  a  writ  of  habeaa  corpus. 

The  effect  of  the  statuU  53  Geo.  3,  e.  127,  is  to  aub^ 

(a.)  Beported  by  G.  E.  Palbt  and  A.  P.  PaacarAL  Khbf 
E^qs.,  Barriater8«at-Law« 
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siiiuie  the  writ  de  oontuinaoe  eaplendo  /or  the  wrii  do 
ezoammanloato  capiendo,  and  to  apply  to  t?ie  former 
Ufrit  aU  proceedings  and  provieiona  applicable  to  the 
latter.  There/ore  the  methode  of  reHeaee  from  imprison- 
fnent  under  tJie  u>rtt  de  ooatumace  capiendo  are  not 
limited  to  thoee  provided  in  the  etcUtUe^  hut  include  the 
pyethod  hy  ai^bmisaion  and  aatUfadion  applicable  in 
ecuea  under  the  eld  writ. 

80,  where  a  writ  de  oontamaoe  capiendo  for  dia'» 
obedience  to  an  order  of  euepension  was  issued  after  tJie 
period  of  suspension  had  elc^pesd. 

Held  {reversing  the  dension  of  the  DiTisional  Oonrt), 
that  the  writ  was  righUy  issued, 

*  Per  the  Divisional  Oourt  (Lord  Coleridge,  G.J.,  and 
A.  L.  Smith,  X). — A  writ  de  oontamaoe  capiendo  is  not 
invalidated  by  being  improperly  indorsed  **  The  FuUic 
Worship  Regulation  Act,  1874." 

Bole  nisi  for  a  habeas  corpus- to  show  oaoae  whj  the 
Ber.  James  Bell  Oox,  Tfcar  of  St.  Margaret's,  Tozteth* 
park,  Liverpool,  then  detabied  a  prisoner  in  her 
lUjeaty'e  prison  at  Walton-on-the->Hill,  Lancashire, 
ahonld  not  be  disdharged  from  custody. 

May  20.— i/isufM  showed  oanse. 

Charles,  Q.G.,  *8ir  W.  Phillimore,  and  Beaumont, 
in  support  of  the  rule. 

Sir  E.  Clarke,  8,G.,  B.  8.  Wright,  and)  Danckwerts, 
for  Lord  Penzance  and  the  governor  of  the  gaol. 

The  facts  and  arguments  and  material  sections  of  53 
Geo.  3,  c.  127,  under  which  statute  the  proceedings  to 
imprison  Mr.  Cox  were  taken,  are  sufficiently  set  out  in 
the  Judgment  of  the  Divisional  Court. 

Cur.  adv.  vuU. 

Jnly  2.--*The  Judgment  of  the  oourt  was  read  by 

A.  L.  Smith,  J.  —In  this  case  a  rule  nisi  for  a  habeas 
oorpus  was  obtained  to  show  cause  why  the'  Kev.  James 
BeU  Cox  should  not  be  discharged  from  custody.  The 
rule  came  on  for  argument  before  the  Lord  Chief 
Jubtice  and  myself  on  May  20  last,  when  we  made  the 
rule  absolute  for  the  release  of  Mr.  Cox,  but  took  time 
to  put  our  reasons  lor  so  doing  into  writing. 

The  facts  of  the  case,  so  far  as  they  are  material,  are 
as  follows : — ^In  the  year  1885  proceedings  were  taken 
.againfit  the  Bev.  James  Bell  Coz  for  offences  against 
ritual  ander  the  provisions  of  the  Church  Discipline  Act 
(3  ft  4  Vict.  c.  86)  by  Mr.  Hakes,  of  which  offences 
Mr.  Coz  was  found  guilty.  On  September  5, 1885,  a 
monition  was  served  on  Mr.  Coz  admonishing  him  to 
desifitfrom  the  practices  of  which  he  had  been  found 
guilty,  which  monition  Mr.  Coz  disobeyed.  For  this  dis- 
obedience on  June  13,  1886,  Mr.  Coz  was  suspended  by 
Lord  Pen  sauce  ab  officio  for  the  period  of  siz  months. 
The  term  would  consequently  ezpire  on  December  13, 
1886.  Whilst  BO  suspended — viz.,  on  June  20,  1886, 
Mr.  Coz,  in  breach  of  such  suspension,  offioiated  in  bis 
church  of  St.  MargaretV,  Liverpool,  and  on  Jnly  30, 
1886,  he  was  adjudged  by  Lord  Penaance  to  have  so 
acted.  On  August  o,  1886,  the  disobedience  of  Mr. 
Coz  to  the  order  of  suspension  was  duly  signified  to  her 
Majesty  in  Chancery.  Up  to  this  date  Mr.  Coz  had 
abstained  from  appearing  in  the  suit,  and  had  taken  no 
part  therein.  Upon  the  same  day  upon  which  the 
aigniflcavit  itaued— viz.,  August  5,  1886,  Mr.  Coz 
obtained  from  the  Queen's  Bench  Division  arulentst 
lor  a  prohibition  calling  upon  Lord  Penzanco  and  Mr. 
Hakes  to  show  cause  why  further  proceedings  in  the 
suit  should  not  be  reetrained.  It  is  not  here  necessary 
to  state  the  grounds  upon  which  this  rule  nisi  was 
obtained  ;  suffice  it  to  say  the  rule  came  on  for  argument 
on  March  11,  18^,  when  it  was  dbcharged  by  the 
Queen's  Bench  Division  with  costs,  which  judgment  was 
affirmed  on  appeal  April  28,  1887. 

On  May  2,  1887,  a  writ  de  contumaee  capiendo  was 


obtainecl  by  Mr.  Hakes,  and  Mr.  Coz  was  arrested  ao^ 
impiisoned  in  her  Majesty's  prison  at  Walton-on-the- 
HiU. 

The  question  is  whether,  after  fhe  order  of  auspeasloii 
ah  offldo  tot  six  months  had  expired,  as  it  did  en 
December  IS,  1886,  the  writ  de  contumaee  capiendo 
could  be  lawfully  issued,  the  order  for  the  disobdieuce- 
to  which  Mr.  Coz  had  been  signified  being  no  longet  in 
ezistence. 

This  depends  upon  the  true  oonstmetion  of  53  Gsq.  3, 
c.  127,  for  it  was  under  this  statute  that  the  proeesd- 
ings  to  imprison  Mr.  Coz  were  neoessajily  taken.   The 
statute,  by  section  1,  enacts  as  follows — ris.:— **Th&t 
ezoommunioation,  together  with  aU  proceedings  follow- 
ing thereupon,  shall  in  sl\  cases,  saye  those  in  the  Act 
specified  "-^he  present  is  not  one  of  them—**  be  disoou- 
tinned,  and  tiiat  in  all  cases  cognizable  in  the  eodeeiaa- 
tioal  courts  (a.)  when  any  person  duly  cited  to  appear  la 
any  ecclesiastical  court  shall  neglect  or  refuse  to  appesr; 
(6.)  when  any  person  required  to  comply  with  the  lawfol 
order  of  any  such  oourt  shall  neglect  or  refuse  to  pay 
obedience  to  such  lawful  order ;  (e.)  when  any  person 
shall  commit  a  contempt  in  the  face  of  snoh  court,  no 
sentence  of  ezoommunioation  shall  be  given  or  pro- 
nounoed  (save  in  the  particular  eases  therein  spediM}f 
but  instead  thereof  it  shall  be  lawful  to  pronounosflssli 
person  contumacious  and  in  oontempt,  and  withia  tA 
days  to  eigoify  the  same  to  his  Majesty  in  Chanesif, 
and  thereupon  a  writ  de  contumaee  capiendo  in  the  fom 
to  the  Act  annezed  shall  issue  from  the  Court  of  Ohsn- 
oery,  and  that  all  rules  and  regulations  not  by  the  Aet 
alterod  then  by  law  applying  to  the  writ  de  exoommmi' 
cato  capiendo  shall  eztend  and  be  applied  to  the  writ  ds 
contumaee  capiendo,  and  that  (a.)  upon  the  due  appear* 
anoe  of  the  party  so  dted  and  not  having  appeared ;  [b.) 
upon  the  ouedience  of  the  party  so  cited  and  not  havhig 
obeyed ;  (e.)  upon  the  due  submission  of  the  party  so 
having  committed  a  contempt  in  the  face  ot  the  court, 
the  Judge  of   the  coutt  shall  pronounce  such  party 
absolved  from  the  contuma<7  and  oontompt  aforesaid, 
and  shall  forthwith  make  an  order  upon  the  sheriff  for 
his  discharge  in  the  form  to  the  Aet  annexed." 

This  is  the  statute,  what  does  it  mean  ?  The  words  of 
the  first  section  appear  to  ns  unambignone.  They  ars  ss^ 
follows : — (a.)  When  the  party  who  has  neglected  to 
appear  appears ;  (b,)  when  the  party  who  has  dis- 
obeyed an  order  obeys ;  (c.)  when  the  party  who  has 
committed  a  contempt  in  the  face  of  the  court  submits, 
then  he  shall  be  entitled  to  his  discheurge. 

But  it  was  said  by  Mr.  ieune,  on  behalf  of  Mr.  Bakes, 
that,  in  addition  to  appearing,  obeying,  or  euboiittiogf 
as  the  case  may  be,  the  party  imprisoned  is  not  to  be 
discharged  until  he  has  made  amends   for  the  ooatsoipt 
of  which  he  has  been  adjudged  guilty,  or,  in  other 
words,  until  he  has  done  something  in  addition  to  the 
appearing,  obeying,  or  submitting,  as  presoribed  by  the 
statute.     He  argued  that  the  statute   enaoted  punish- 
ment for  past  offences  committed,  and  that  until  sadk- 
oflenee  had  been  purged  by  contrition  for  the  past,  as 
weU  as  by  promise  to  obey  in  the  future,  the  party  was 
not  entiUed  to  his  discharge. 

In  our  Judgment  this  is  not  the  meaning  of  the  »tv> 
tute.    Take  the  first  cass — viz.,  appesuring  when  he  had 
previously  neglected  or  refused  to  appear.     What  the 
statute  enacts  is,  that  upon  appearanoe   he  shaU  bs 
entitled  to  be  discharged.    Why  is    he    to  do  more? 
The  statute  does  not  say  so ;  It  says  nothing  about  puf- 
ing  past  offences.    Take  the  Aeoond  cms9— obedienos  to 
a  lawful  order  after  having  neglected  or  refused  to  e^- 
Again  we  ask,  Why  is  he  to  do  mora   than   what  the 
statute  says  he  is  to  do  to  entitle  him  to  bia  diaahaig!^^ 
As  to  the  third  case — viz.,  contempt  io  the  f aoe  of  the 
court — ^in  this  instance  the  statute  doea  re->enaetthat 
the  party  is  to  submit ;  but  it  should  be  aotioed  that  in 
neither  of  the  other  cases  is  snbmiseioii,  ija  mnj  shape  or 
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Ian,  reqinred.  It  ia  aolely  appMranoe  io  tbe  one  case, 
sndobediMiM  !ii  the  other.  The  woida  used  in  5  Eliz. 
&  13,  a.  10— fiz.»  "  sabmiaelbn  and  satitfaotion  " — are 
wrwben  used  in  the  Aot  of  Geo.  3  ezoepting  the  word 
**nbiBiC^'  aa  appljing  to  the  oontempt  in  the  face  of 

ftSMfUt 

la  001  judgment  Mr.  Charlea,  on  behalf  of  Mr.  Coz, 
pat  tha  ligbt  eonatraotion  npon  the  atatute  when  he 
iniiated  that  tiia   object  and  prpriaions  of  aection  1  of 
tha  itatate  weie  to  enf  oree  and  compel  obedienoe  in  the 
iutQia  to  the  pneeedioga  and  ordera  of  the  oonrt,  and 
not  to  pasUh  for  past  acta,  which  when  once  done  could 
nsvar  be  imdooe.     Poniahmenta  are  attained  bj  aectiona 
8  and  3  of  the  Act,  bnt  theae  aection).  hare  no  applica- 
tion to  tlia  preieot  caae.     Aaanme  a  anit  and  all  pro- 
ceediogg  th^aodcT,  in  which  a  part j  had  neglected  or 
refused  to  appear,  to  hare  termioated,  and  the  part/ 
impriMsed  for  not  haring  appeared.    How  is  he  to  get 
cntof  pisoo?    j&s  hypaiheH,  he  cannot  appear.  There 
ia  notiiisg  hit  to  appear  to.    Then  how  ia  be  to  get  bia 
diiehaise  ?    Ha  coold  not,  nnleaa  it  were  held,  aa  we 
hold,  thai  when  the  anit  had  terminated  any  impriaon- 
JBcot  tbereaader  alao  terminated.     The  eame  obaerra- 
tioBa  apply  vith  equal  force  when  no  order  any  loDgc>r 
eiiflli  which    a    party  in  priaon    can   by    any  posai- 
bHity  obey.    In  oar  judgment  the  tme  conatrnction  of 
the  ataiate  is  that,  aa  aoon  aa  no  anit  exista  to  which  a 
paitf  can  appear,  oc  no  order  exists  which  he  can  obey, 
the  paity  u  eatitled  to  hie  discharge,  for  from  that 
mooient  the  object  of  tha  atatute  in  impiisoniog— riz.., 
to  compel  obedieooe  ia  Che  fature— haa  come  to  an  end, 
and  horn  that  time  the  party  imprlaoned  ia  entitled  to 
his  dncharga    It  foUowa  from  this  that,  inaamnoh  aa 
■no  iopntooflieat  can  continue  after  the  order  for  dia- 
oMSmee  to  whkh  a  party  haa  been  signified  haa  come 
io  aa  end,  so  alao  can  no  order  by  way  of  impriaonme^it 
tiii9  place  after  such  am  order  haa  come  to  an  end. 

Apart  from  thecaaea^  that  is,  in  our  judgment,  the  trui 
na^ng  of  the  afatote.     But  what  do  the  casea  aay  P 
Thafintto  which  we  will  refer  ia  Reg.  ▼.  Thorogood,  12 
Ad.  k  E.  1S3,  where  it  waa  held  by  the  full  Court  of 
Qagen'i  Bcocb,  that  under  the  atatute  (53  Geo.  3,  c.  127) 
iBpriHaaMBt  waa  not  inflicted  by  way  of  penalty,  but 
Bereiy  for  eaforoinc^   execution  of    the   aentenoe  pro- 
><>Md  by  the  court.    The  court  alao  Btated  that  the 
^coaoaa  on  the  Act  of  Elizabeth  threw  little  light  upon 
tha  Act  of  Geo.  3,  bat  that  its  own  language  waa  clear. 
In  ftii  we  entirely    agree.     In  Hud$on  ▼.    Tooth,  2 
P'  D.  12S,  S5  W.  B,  Dig.  107,  Lord  Penzance  lays  down 
^puipoBu  for  which  an  inhibition  ia  grantod.    That 
^MiBed  JodSge  there    atatea   that  it  ia  granted  not  to 
punrii  the  clerk  for  the  paat,  but  to  enforce  obedienee 
iw  the  f oture.     "  It  waa,"  aaid  Lord  Penzance.  "  in  the 
Ui^a  power  at  an  J  oaoment  after  hia  arreat  t)  regain 
^  Hberty,  and   not    only  that,  but  to  get  rid  of  the 
^^^Aitioa  and    be     restored  to  the  exerciae    of    hia 
^^■^  if  h*  were  willing  to    undertake    to    diacon- 
^^  tha  practices  complained  of."    We  now  come  to 
^mtolDean  ▼.  Oreen,  8  P.  D.  79,  which  Mr.  Jeune 
^XLHakea^  had  to  admit  waa  strongly  in  point  and 
'^^■ntahia  oootentioo,  but  he  urged  that  the  judg- 
^^t«C  iMd  Penzance  therein  waa  inconeistent  with  the 
Jf^ffXit  of  Dr.  Lnehington  in  Bdker  ▼.  Thorogood,  3 
^^^lid.  638,  and   he  insiated  that  the  latter  case 
^**  to  >e  paefcired.     In  Z>«an  y.  G^reen  Lord  Peozaoce 
''''^Milf  heUy  aa  it  aeema  to  ne,  that  when  the  order 
""foaHag  or  inhibiting  a  clerk  for  diaobedience  to 
^fafc  kB  «M  imprieoned  came  to  an  end,  then,  inas- 
^■Bih  as  than  waa  no  order  extant  which  he  could  either 
^^crfimbey,  the  clerk  waa  entitled,  under  53  Geo.  3, 
^tt2»  ta  bis  diacbarge.    In  BaJeer  r.  Thorogood  Dr. 
I  held  that  to  entitle  a  peraon  committed  for 
^  to  be  diacbarged,  it  waa  incumbent  upon  him 
IBigB  hia  cGntesBpt,  and  that  this  could  only  be  done 
^  9>|ncnt  of  the  cMMts  incurred  in  conaequenod  of  hia 


contempt^  and  on  hia  taking  the  uanal  oath  to  anbmit  to 
the  lawfully  commanda  of  hia  ordinary.  It  must  be 
noticed  that  the  point  now  nnder  discuasion— riz.^ 
whether  an  impriaoned  clerk  ia  entitled  to  hia  discharge 
when  the  order  which  he  haa  dieobeyed,  and  for  dia- 
obedience to  which  he  ia  in  custody,  no  longer  exista, 
was  not  before  Dr.  Luafaington,  whereas  it  waa  directly 
before  Lord  Penzance,  and  in  our  opinion  the  judgment 
of  Lord  Penaance  ia  in  point,  and  girea  the  true  con* 
atruation  of  the  atatute,  whereaa  the  judgment  of  Dr. 
Luabington  does  not  apply  to  the  case  in  hand.  As  to 
the  argument  addressed  to  ua  npon  the  form  of  the 
schedules  to  the  Act  of  Geob  3,  we  hare  nothing  to  add 
to  and  adopt  what  waa  aaid  by  Lord  Cottenham  in  the 
caae  of  In  re  Baines,  1  Or.  &  P.  31,  and  Lord  Penzance 
in  Dean  t.  Oreen. 

In  our  Judgment  the  order  of  auspension  db  officio 
which  Mr.  Oox  disobeyed,  and  for  which  he  was  signi- 
fied, baring  expired  on  December  13, 1886,  there  was, 
on  May  2,  1887,  no  order  which  he  coold  possibly  obey 
then  existing,  and  consequently  the  writ  de  contumace 
capiendo  was  improperly  issued  upon  tbat  day. 

For  the  reasons  above  given  we  are  of  opinion  that  the 
rule  nisi  for  a  habeas  corpus  must  be  made  absolute. 

Two  other  subsidiary  points  were  taken  for  Mr.  Cox. 
One  was  tbat  the  judgment  of  Lord  Penzance  on  July 
30,  1886,  adjudicating  Mr.  Oox  to  hare  disobeyed  the 
order  of  suspension  on  June  13,  1886,  was  inralid,  by 
reason  of  such  judgment  being  delivered  by  the  mouth  ' 
of  his  surrogate  and  not  by  Lord  Penzance,  present 
himself  in  person  in  the  province  of  York.  This  point 
was  dealt  with  and  determined  adrersely  to  Mr.  Cix  in 
the  proceedings  by  way  of  prohibition  above  mentioned, 
and  was  concluded  thereby.  The  other  point  was  that 
tbe  writ  de  coniumaos  was  bad,  beeanse,  although,  upon 
its  face,  it  was  in  order,  it  had  npon  its  back  a  reference 
to  the  Public  Worship  Begulation  Act,  1874,  and  it  waa 
said  that  this  made  the  arrest  of  Mr.  Oox  illegal.  This 
indorsement  had  been  inadvertently  placed  upon  the 
writ  by  the  Vice-Ohancellor  of  the  Oounty  Palatine 
when  he  tested  it.  In  the  first  place  it  must  be  pointed 
out  that  the  warrant  upon  which  Mr.  Oox  waa  taken 
into  custody  waa  in  order.  Mr,  Oox  waa  not  entitled  aa 
of  right  to  see  the  writ  upon  which  the  warrant  issued 
at  all,  and,  what  is  more,  no  statute  required  that  any 
indorsement  whatever  should  be  npon  the  writ.  In  our 
judgment  there  is  nothing  technical  or  otherwise  in  the 
point,  and  it  absolutely  falls. 

The  rule  for  a  habeas  corpus^  aa  we  have  before  decided, 
must  be  made  absolute.  There  will  be  no  costs  on  any 
side. 

Rule  absolute* 

The  promoter  appealed. 

Nor.  17.— Sir  Walter  PhiUimore{  Beaufort  with  him), 
for  Mr.  Bell  Oox,  took  the  preliminary  objection  that  no 
appeal  would  lie  against  a  prisoner  in  the  case  of  a  habeas 
corpus. — ^Under  the  old  procedure  there  was  no  appeal, 
but  a  prisoner  was  entitled  to  go  from  one  jadge  to 
another,  and  if  he  found  any  judge  wbo  thought  he  was 
wrongly  imprisoned  he  obtained  his  releaae.  Tbe  Judi- 
cature Act,  1873,  a.  19,  givea  an  appeal  iu  all  casea  not 
specially  excepted,  and  it  ia  admitted  that  a  habeas 
corpus  is  not  among  the  special  exceptions,  but  the 
Judioature  Act  was  never  intended  to  affect  a  constitu- 
tional right.  It  is  true  that  appeals  by  prisoners  iu 
such  cases  have  been  heard,  but  that  is  because,  the 
courts  being  amalgamated,  a  prisoner  can  no  longer  go 
from  one  judge  to  another. 

He  cited  Reg.  v.  Weil,  31  W.  R.  60,  9  Q  B.  D.  701 ; 
The  AmsteU,  26  W.  R.  69,  2  P.  D.  186. 

The  Oou&T  decided  to  hear  tbe  appeal. 

Jeune  and'  Zktnckuerts,  for  the  promoter.— The  writ 
de  anUumaee  capiendo  can  l>e  issued  at  any  time,  and 
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is  not  limited  to  the  time  dorlnff  which  obedieDoe  could 
be  paid.  Bj  53  Geo.  3,  c.  1S7,  apeoiel  methods  are 
provided  by  which  the  prisoner  maj  obtain  his  release. 
None  of  those  are,  however,  applicable  in  this  case, 
which  is  a  case  of  disobedienoe,  and  in  which  obedience 
is  now  impossible.  The  Act,  howefer,  incorporates  5 
Eliz.  0.  23,  bj  section  10  of  which  special  reservation  is 
made  of  the  powers  of  release  formerly  poseessed  by  the 
judges  of  eodf  siastical  courts  upon  **  submitdon  and 
satisfaction":  Fitzherbert's  NcUura  Breviumf  vol.  ii., 
p.  62.  The  old  practice  is  laid  down  in  Baker  v. 
Thorogoodf  2  Onrt,  Ecd.  632. 

They  also  dted  Reg.  v.  Thoregood,  12  Ad.  ft  E.  183  ; 
Eudwm  V.  Tooth,  2  P.  D.  125,  :t6  W.  B.  Dig.  107; 
Dean  v.  Oreen,  8  P.  D.  79 ;  In  re  Bainee,  I  Or.  ft  P. 
31 ;  Ex  parte  Kaye,  1  B.  ft  Ad.  562 ;  fi.  v.  Bodtnan^ 
3  Oro.  Oar.  198  ;  tioU  v.  ScaUs,  2  Hagg.  Ecd.  566. 

Sir  Walter  PhiUimare  (Beaufort  with  him),  for  Mr. 
Bell  Oox.  —  The  object  of  the  writ  de  eoniumace 
capiendo  is  to  enforce  obedience.  Obedience  is  impos- 
sible to  a  non-existent  order.  Therefore,  if  Mr.  Bell 
Ooz  is  to  be  imprisoned  under  this  writ,  he  can  never 
obtain  his  release  as  he  can  never  be  obedient.  The 
provisions  of  the  statute  of  EUxibeth  entirely  reUted 
to  excommunication,  and  cannot  be  incorporated  in  an 
Act  which  expressly  abolishes  that  penalty.  The  power 
of  release  given  in  section  10  of  the  statute  of  Elizabeth 
was  limited  to  the  release  of  prisoners  before  the  return 
of  the  writ  de  excommunicato  capiendo.  In  Baker  v. 
Thorogood  the  statement  as  to  the  old  practice  was  not 
material  to  the  decision. 

Jeune  replied. 

Lord  Ebhbb,  M.K.— In  this  case  the  first  point  taken 
is  that  no  appeal  lies,  and  it  was  said  that  if  an  appeal 
does  lie  a  person  is  deprived  of  constitutional  pririlegee 
which  he  formerly  had.  It  was  said  that  prior  to  the 
Judicature  Acts  a  man  might  move  before  every  jndge 
in  turn  for  a  writ  of  haheae  eorpue,  and  that  if  one  of 
those  judges  was  in  his  favour  he  must  be  released  and 
there  was  no  appeal.  I  think  that  the  practice  was  to 
move  before  each  of  the  common  law  courts  in 
succession,  and  if  they  all  refused  recourse  might  be  had 
to  the  Vioe-Ohanoellors,  who  appear  each  to  have  been 
treated  for  this  purpose  as  a  separate  court.  The  result 
was  that  there  was  an  appeal  in  fact,  though  not  in 
form,  from  one  court  to  another  court  of  co-ordinate 
jurisdiction.  Therefore  I  should  have  thought  that  in 
this  case  beyond  all  others  there  wouli  be  a  right  of 
appeal  to  the  Oourt  of  Appeal  so  as  to  preserve  a  man 
from  being  kept  under  arrest  on  the  deoif  ion  of  a  single 
oourti  since  the  Judicature  Acts,  by  amalgamating  the 
coutts,  bad  made  it  impossible  to  go  from  one  to  the 
other.  The  words  of  section  19  of  the  Judicature  Act, 
1873,  are  precise:  "The  Oourt  of  Appeal  shall  have 
jurisdiction  and  poweir  to  hear  and  determine  appeals 
from  any  judgment  or  order,  save  as  hereinafter 
mentioned,  of  her  Majeaty's  High  Oourt  of  Jubtlce." 
The  exceptfons,  it  is  admitted,  do  not  include  the  case  of 
n  haheae  corpus.  It  was  also  admitted  that  the  prisoner 
has  a  right  of  appeal  to  this  conrt«  but  it  is  urged  that 
the  party  objecting  to  his  release  has  none.  The 
prisoner  clearly  has  the  tight  under  this  section,  and 
equally  dearly  there  is  a  similar  right  for  the  party 
objecting. 

Then  what  is  the  appeal  which  we  have  to 
decide  P  It  is  suggested  that  this  writ  de  eontumace 
capiendo  was  issued  without  jurisdiction  because  it  was 
issued  after  the  time  when  the  order  of  snspension 
became  exhausted.  That  is  on  the  ground  that  on  the 
true  oonstmotion  of  the  Act  of  Geo.  8  there  was  no 
power  to  issue  the  writ.  We  have  therefore  to  consider 
whether  we  agree  with  the  construction  put  upon  that 
Act  by  the  Divisional  Oourt.    There  is  no  doubt  that 


the  Act  ought  to  be  construed  according  to  the  natarsl 
and  ordinary  meaning  of  the  words  used  in  it.    Now  tiia 
recital  of  the  Act  runs  thus  :  *'  Whereas  it  is  expedient 
that   excommunication,   together  with  all  proceedings 
following  thereupon,  should,  sariog  in  certain  asses,  be 
discontinued,  and    that  other   proceedings  should  be 
substituted  in  lieu  thereof."    The  object,  therr fore,  of 
the   Act  was  to  get    rid   of    exoommunicstfon  as  a 
punishment.      The    first    section,    enacts    tliat    ex- 
communication should  in  all   oases    be  discontinued. 
*'  And  that  in  all  causes  which,  according  t)  the  Uws  of 
this  realm,  are  oognizable  in  the  ecdetiastical  oourW, 
when  any  person  or  persons  having  been  dulj  cited  to 
appear  in  any  ecclesiastical  court,  or  required  to  comply 
with  the    lawful  orders  or  decrees,  as  well  final  as 
int^rloontory,  of  any  such  court,  shall  neglect  or  refuse  to 
appear,  or  neglect  or  refuse  to  pay  obedience  to  sadh 
lawful  orders  or  decrees,  or  when  any  person  or  persons 
shall  commit  a  contempt  in  the  face  of  such  oourt,  no 
sentence  of  excommunication    shall  be  given  or  pro- 
nounced, but  instead  thereof  it  shall  be  lawful  for  the 
judges  or  judge  who  issued  out  the  citation,  or  whose 
lawful  orders  or  decrees  have  not  been  obeyed,  or  before 
whom  such  contempt  in  the  face  of  the  court  shall  hate 
been  committed,  to  pronounce  such  person  contumsdou 
and  in  contempt."  That  is  to  say,  that  in  place  of  the  ten* 
tence  of  excommunication  there  is  the  pronanciati(m  of 
contumacy,  and  thereupon  a  writ  de  eoniumace  cnpienio 
is  to  issue,  which  is  to  have  the  samn  force  and  effect  ss 
tL  writ  de  excommunicato  capiendo,  "and  all  rules  and 
regulations  not  hereby  altered  now  by  law  appljingto 
the  said  writ  {i.e,,  the  writ  de  excommunicato  capiendo) 
and    the  proceedings  following    thereupon,    and  par- 
ticularly the  severed  provisions  oontained  in  the  Act 
passed  in  the  fifth  year  of  Queen  Elizabeth,  entitled  an 
Act  for  the  due  execution  of  the  writ  de  excommuniecio 
capiendo^  shall  extend  and  be  applied  to  the  said  writ 
de  eontumace  capiendo  and    the    prooeediogs  follow- 
ing thereupon."    Nothing,  therefore,  can  be  more  plain 
than  that  the  one  writ  is  substituted  for  the  other,  and 
all  that  could  be  done  on  the  old  writ  is  to  be  done  on 
the  new  writ.      It  is  the  mofct  complete  writhig  into 
this  Act  of  all  the  provitions  of  the  Act  of  Elizabeth 
applicable  to  the  writ  de  excommunicato  capiendo.    It  Is 
therefore  a   necessary    implioation   that   all  the   pro- 
visions of  the  earlier  statute  which   are  applicable  do 
apply  to  the  writ  de  eontumace  capiendo.     The  section 
then  imposes  on  sherifft  and  the  executive  generally  the 
duty  of  arresting  and  detaining  a   person   under  the 
writ,  and  it  goes  on :  "  And  upon  the  due  appearanes  of 
the  party  so  cited,  and  not  baring  appeared  as  afore- 
said, or  the  obedience  of  the  party  so  cited,  and  not 
having  obeyed  as  aforesaid,  or  the  due  ^abmissioo  of  the 
party  so  baring  committed  a  contempt  in  the  face  o(  the 
court,  the  judges  or  judge  of  such  eedesiastieal  cout 
shall  pronounce  suoh  party  absolved  from  the  oontnmsey 
and  contempt  aforeeaid,"  and  shall  forthwith  make  en 
order  for  bis  discharge.    He  is  not,  howoTer,  entitled  to 
be  let  out  without  an  order  of  the  ecdeeiastfcal  court, 
and  until  he  has  discharged  the  co»ts  of  hia  custody 

The  result  is,  therefore,  that  when  anything  is  done 
which  under  the  old  law  would  subject  the  doer  to  n 
sentence  of  excommunication,  he  la  now  to  be  pro* 
nounced  contomncious,  and  if  arrested  under  b  writ  de 
eoniumace  capiendo  he  can  obtain  hie  diaoharge  in  any 
of  the  three  ways  mentionisd.  But  in  this  case  no  one 
of  those  three  ways  was  open  to  Mr.  Bell  Cox,  sad 
therefore  he  U  left  under  the  liabiUtj  that  that  wsi  to 
happen  to  him  which  would  have  happened  to  bin  ^ 
under  the  former  procedure  he  had  been  exoommvBi* 
cated.  To  find  what  that  liabUity  waa  vte  most  go  to 
the  statute  of  Elizabeth.  That  statute  only  deals  witii 
the  executive.  I  incline  to  think  there  waa  nothing  lA 
it  to  aiteot  the  procedure  of  eoolesiastieal  oonrta  ;  bat  «r 
majore    cautdd  section    10    was  introdooed    into  i^ 
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^Snmguid  reaerfiiigto  all  aiohUthops  and  bishops  and 
aO  otiwn  baping  anfthoritj  to  cortif  j  any  peison  6x0001- 
BBikftted  Bka  anthoiitj  to    aecept  and  reoeiTo  the 
adiBiidoa  and  aatiafaotion  of  the  said  person  so  exoom  - 
Bnieafted  hi  manner  and  form  heretofore  ased,  and  him 
feBiteolfe  snd  release.*'  That  la  to  be  applied  no  longer 
to  an  aooamnnioated  person,  bnt  to  a  person  who  has 
Imo  proDoaBoed  oontamadoat.  We  axe^  therefore,  driven 
to  eoniidsr  vhat  waa  the  old  praotloe  In  the  eodeeias* 
tiesl  ooQiti.   One  of  the  chief  nses  of  the  ease  of  Baker 
Y.  Thorogood  is  that  it  contains  a  statement  bj  Dr. 
LnddngtaaoCtbeiiractloeof  theecolesiastioalooart8«  It 
li  s  ftstsBnt  made  by  him  after  a  most  oaref al  and 
kberiom  aaoteation  of  tiie  sabJeoU    It  has  been  said 
thst  ttsk  iMmMDt  was  not  material,  and  was  not 
BSceaMij  to  the  deoiaion  of  the  case.    I  do  not  think 
the  iBtkorifj  of  a  great  Jndge  mnst  be  so  treated.     He 
tho^itsessssarj  for  the  decision  of  the  case  to  state 
the  pieties  of  the  coarta,  and  as  against  that  opinion  I 
dosotthiaitean  be  saidthatH  was  not  really  neees- 
SB17.  5o  deobt  the  case  is  not  binding  on  us,  but  I 
tUsk  it  h  ene  of  great  palne  and  authority.    He  states, 
tba,tiispiaetics  declared  applicable  by  the  statnte  of 
JbiMb,  and  therefore  applicable  under  the  statute 
of  Gfo.   8.     The    writ    de   oonftimoes    ooinsncfo    is 
to  have  pieeisely  the  same    efEeot   as    exoommunloa- 
tioa,  uBkn  the  party  doee  one  of  the  three  things 
specified  by  the  rtatate  of  Oeo.  3.    It  has  been  urged 
that  tndet  ceitsfai  siveamatances  it  wonld  be  impossible 
tot  him  to  d»  nn^  tfaingSy  as,  for  Instance,  he  could  not 
obey  in  the  prssent  csn  when  the  lime  for  obedienoe 
hid  pesMd.    Bnt  tte  consequenoe  of  that  Is,  in  my 
qpiaian,  tbat  he  eanaot  bring  himself  within  any  of 
thom  tftneact&ods  of  obtaining  release,  and,  therefore, 
jg^Bst  inort  to  the  old  method  of  doing  so.    Sereral 
sfstoneato  ot  Lord  Pesizanoe  on  the  subject  of  obedienoe 
Asia  been  dted-  to  ne.    It  Is  unneoeeeaiy  to  express  any 
^plnioo  OB  them,  for  if  they  are  wrong  an  appiud  lies  to 
tliePriTy  OooneU,  and  not  here. 

Xlie  DIvisioBal  Oourt  decided  this  question  on  the 

WHtoaetion  of  the  atatute  of  Geo.  3,  and  they  said 

thst  the  object  of  that  Act  was  to  compel  obedience  in 

tbe  fstsie  snd  not  to  punish  past  acts.    Do  they  mean 

tW  tbcre  to  a  rule  of  law  that  punishment  is  always 

fotftepoipose  of  ooaipelUng  future  obedienoe  P    That 

litneaoqghaaa  genersl  principle.    In  the  Eoglish 

wtes  to  no  pnniahment  by  way  of  re? enge.    Every 

MBtasi  vUeh  tbe  law  compels  Judges  to  pass  is  passed 

to  epapd  tatan  obedience,  but  in  the  sense  that  It 

sboas  tbepwocm  pmiished  and  the  world  at  large  that, 

if  Ihej  ooBBut  aimilar  offences,  they  will  meet  with 

iteflsr  ponishment.     I  tbink,  therefore,  as  a  general 

pnpMttiea  it  is  applicable  only  to  this  stotute  in  tbe 

HBM  tbat  it  Is  applicable  to  all  other  statutes.    I  do 

Mt  tUak  it  can  alter  the  construction  to  be  put  upon 

fts  rtrtpte.    There   are  no  words  in  this  statute  de- 

darisg  thst  Its  object  is  peculiar.    Therefore  I  oannqt 

H^  la  tbe  oonatmction  given  to  the  statute  m  the 

^  bdow.    That  being  so,  I  think  the  practice  set  out 

qr  Pl  Lttshlngton  in  Baker  t.  Thorogood  applies  in 

"f***.    I  thinly  the  statement  of  the  prAotlce  there 

gj^^is  right,  although,  of  course,  that  case  is  not 

|**t*  ^^    ^*^  ^M®  reaeons,  then,  I  think  that  the 

WilimlOoQrt  eame  to  a  wrong  decision,  and  that  the 

^  ^  a  habeas  eorpu$  must  be  discharged.     What 

""^c^Htcf  our  deelslon  may  be  I  am  not  concerned  to 

*^;  hallvju  ventwe  to  exprees  a  hope  that  Mr.  Bell 

^  'MV  be  let   alone  unlesa  he  commits  some  fresh 


Bmrns  I^^ — This  esse  to  one  of  great  importance, 
nttaftnl plaoe,  it  to  an  appeal  against  a  habeat  eorpue 
JMA  ^  tbe  court  below  discharging  the  prisoner, 
■Uhia  haeft  aoggestad  that  no  such  appeal  will  Ue. 
lisart  ftfaik  we  dasfae  hcve  either  to  assume  or  reject 
,b«t  I  amdcKdyof  opialoii  that  there  arc 


no  words  In  the  Judicature  Acts  to  take  this  ease  out  of 
the  ordinary  rule,  and,  therefore,  I  think  that  an  appeal 
will  lie.  The  decision  of  the  court  below  was  on  a  pnre 
matter  of  law,  which  we  arc  bound  to  discuss.  It  waa 
said  that  If  we  allowed  the  appeal  to  be  argued  the 
Judicature  Act  would  be  unfavourable  to  tbe  liberty  of 
the  subject.  I  think  that,  as  appeals  against  tbe  dto* 
charge  of  a  prisoner  are  far  more  rare  than  appeals  by  a 
priMuer,  the  view  we  take  really  gives  the  prisoner  an 
additional  advantage.  What,  then,  to  the  main  qnestioa 
in  thto  case  f  Had  Mr.  Bell  Oox  a  right  to  be  discharged 
from  prison  if  he  had  been  arrested  at  the  conduslou  of 
the  period  of  suspension  P  I  wish  emphatioally  to  draw 
attention  to  the  fact  that  two  views  may  be  taken  of  the 
statutes  which  enable  offending  clerks  to  be  imprisoned. 
There  Is  the  view  of  the  Eedealastioal  Court  It  may 
be  that  the  judges  of  that  oourt  may  use  their  powers 
principally  for  the  purpose  of  compelling  future 
obedience.  It  may  be  that  they  have  discretion  to  re- 
gard their  powers  in  that  light.  But  when  a  person 
comes  to  the  common  law  courts  and  demands  his  dis- 
charge from  the  Imprisonment  as  of  right,  the  riew  taken 
by  the  courts  of  common  law  has  to  be  considered,  and 
we  have  to  consider  what  are  the  rights  of  the  prisoner  to 
claim  hto  discharge.  It  is  no  longer  a  question  whether, 
if  he  had  gone  to  Lord  Penzwoe  and  asked  for  dto- 
charge,  he  might  or  might  not  have  obtained  it.  What, 
then.  Is  the  effect  of  tbe  statute  of  Geo.  3,  under  which 
this  writ  was  Issued  P  It  was  intended  to  alter  the  old 
law  as  to  the  use  in  a  summary  manner  of  excommuni- 
cation as  a  pnntohment  for  contumacy. 

Section  1|  which  is  the  real  section  we  have  to  construe, 
dlrides  into  two  parts,  the  first  enabling  the  ecdesiastieal 
courts  to  deal  with  an  offender,  and  the  second  proridiug 
methods  by  which.  In  certain  specified  eases,  an  offender 
may  be  released.  The  fallacy  of  the  argument  for  the 
respondent  has  been  in  assuming  that  these  two  branohea 
cover  the  same  ground.  Now,  taking  first  the  first  part 
of  the  section,  to  there  anything  to  show  that  the  object 
of  the  statute  is  merely  to  compel  future  obedience,  and 
not  to  punish  for  past  acts  P  There  to  nothing.  In  my 
opinion,  which  so  narrows  its  application  and  renders  it 
inapplicable  in  the  cases  where  a  subsequent  performance 
of  the  thing  ordered  cannot  amount  to  obedienoe  to  the 
order  of  the  court. 

Then,  as  to  the  second  part  of  the  section,  there  are 
three  cases  specified  in  which  a  prisoner  may  obtain  hia 
release.  He  may  appear  where  he  has  neglected  or 
refused  to  appear,  he  may  obey  where  he  has  neglected 
or  refused  to  obey,  aud  he  mi^  make  due  submission 
where  he  has  been  guilty  of  a  contempt  in  the  face  of 
the  court. 

Now  it  to  said  that  where  a  man  has  been  guilty  of 
either  of  tbe  first  two  of  these  offences,  either  he  must  at 
any  time  be  able  to  appear  or  to  obey,  or  he  mnst  be 
shut  up  for  the  rest  of  hto  life  because  there  is  no  other 
way  of  escape.  I  do  not  hesitate  to  say  that  a  man 
cannot  obey  a  complex  order  who  has  once  disobeyed  a 
part  of  it.  He  cannot  cure  bto  disobedieuoe  of  part  by 
hto  obedience  of  the  rest.  Such  a  man  as  that,  tben^ 
could  not  obtain  his  discharge  under  the  section.  Are 
we,  then,  driven,  to  the  dreadful  conclusion  that  such  a 
man  must  remain  In  prifon  for  everP  I  think  not» 
There  to  an  alternative  viow  of  the  statute,  which  is 
that  the  statute  of  Eliaabeth  and  its  prorisions  are  road 
into  the  statute  of  George,  and  are  to  apply  to  imprison* 
ment  under  the  new  writ  If  that  to  so  there  to  a  way 
to  obtain  release^  since  by  section  10  of  the  earlier  stat- 
ute the  old  method  of  release  by  submission  and  satis-^ 
faction  to  expressly  prorided.  I  thfaik  that  riew  makes 
the  whole  section  luminous.  An  ecclesiastical  court  may 
punish  summarily  for  contumacy  by  means  of  the  writ 
de  eomhkmaice  CQift»ndo*  If  the  delinquent  can  still  obey, 
let  him  do  so,  and  he  will  obtain  hto  diooharge  under 
the  piovtolona  of  the  Ac    o   Geo.  3.    If,  howcf er,  he 
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cannot  ohtj  because  he  has  alnody  dieobejed  part  of 
the  oTder,  tben  he  must  come  and  sabmit,  and  he  w&l 
obtain  bis  disebarge  nnder  the  old  pr<i€tioe« 

It  has  been  argued,  however,  that  the  old  piaotioe  pre- 
serred  by  section  10  of  tbestatata  of  Elisabeth  only  applied 
to  cases  where  there  might  be  aabmission  between  the 
return  of  the  writ  and  exoommunloation.  I  think  there 
is  no  justification  for  so  confining  the  operation  of  the 
section.  It  was  further  said  that  the  word  **  absol?e  "  in 
that  section  was  only  applicable  to  ezoommonication, 
and  that,  therefore,  to  read  thai  section  ioto  an  Aot 
'  expressly  abolishing  exoommunication  would  be  incon- 
sistent. I  do  not  think  that  is  so.  In  Incorporating  a 
statute  so  much  only  is  incorporated  as  is  oonaistent,  and 
if  pert  of  the  incorporated  statute  has  become  nseless  it 
is  topped.  It  was  also  urged  that  sections  2  and  3  of 
the  Aot  of  Qeo.  3  were  strong  reaoons  for  supposing  that 
the  Tiew  of  section  1  which  was  contended  for  wss  cor- 
rect. I  content  myself  with  saying  that  I  can  conceive 
many  cases  in  which  sections  2  and  3  would  receive 
ample  application  without  patting  such  aoonstraotion  oa 
section  1.  I  think  that  the  form  of  the  writ  da  eoatu' 
nuioe  capiendo  is  conclusive  neither  one  way  nor  the 
other. 

I  have  formed  a  strong  Tiew  that  tiie  statute  only  be- 
comes intelligible  by  reading  in  section  10  of  the  statute 
of  Elizabeth,  and,  so  far  from  the  only  object  of  the 
statute  being  to  enforce  future  obedience,  I  think  that  It 
was  not  intended  to  fetter  the  Ecclesiastical  Court  by  any 
limitations.  The  court  below  has  taken  a  different  Tiew 
of  the  statute.  They  say  that  its  object  was  to  compel 
future  obedience  only.  I  should  hesitate  to  believe  that 
it  was  intended  by  section  1  that  a  man  might  have  the 
prison  doors  fly  open  directly  his  period  of  suspension 
^ras  over. 

But  we  are  bound  to  respect  the  authorities  on  which 
the  court  below  have  decided  this  case.  I  confess  that  I 
do  see  running  through  the  judgments  of  Lord  Pensanee 
and  other  eccleeiasticnd  judges  a  train  of  thought  to  the 
effect  that  they  are  using  their  power  to  enforoe 
obedience,  and  that  they  would  be  glad  to  put  an  end  to 
the  interference  with  the  liberty  of  the  subject  as  soon  as 
that  object  has  been  attained  or  when  it  oan  be  no  longer 
attained.  That  is  the  way  in  which  ecclesiastical  judges 
treat  in  their  own  forum  their  powers  of  correction  and 
discipline.  But  it  is  a  Teiy  different  thing  to  say  that 
outside  the  ecdeslastioal  court  the  disobedient  person 
must  be  treated  as  of  right  in  the  same  way  in  which  he 
is  treated  in  that  court  by  tiie  consideration  of  the  judge. 
The  court  below  say  that  it  was  decided  in  Beg.  t. 
Thorogood  that  imprisonment  was  not  by  way  of  penalty. 
I  do  not  find  such  to  be  the  effect  of  that  case.  All  that 
was  dedded  in  that  case  was  that  imprisonment  was  not 
a  pain  and  forfeiture  within  the  etatnte  of  EUaabetb, 
but  was  merely  the  result  of  the  writ  itself,  and  was 
for  the  purpose  of  carrying  out  its  object.  It  is 
wresting  language,  I  think,  to  say  that  that  case 
decides  that  imprtsonment  under  the  statute  of  G^.  3 
was  only  fdr  the  purpose  of  enf oraing  future  obedienoe. 
The  next  case  cited  was  Hude&n  t.  Tooth.  With  yery 
great  respect*  Itfali.k  that  my  learned  brothers  in  the 
court  below  have  missed  the  effect  of  that  case.  Lord 
Penzance  was  tiiere  speaking  of  the  case  in  which  a 
delinquent  derk  might  oome  to  the  ooort  and  aak  to  be 
released  with  a  promise  of  future  obedienoe*  A  promise 
^to  obey  is  not  obedienoe.  Can  it  be  so  held  as  a  matter 
of  law  P  That  a  judge  may  treat  it  as  raoh  I  hove 
agreed.  It  cannot  mean  that  a  man  may  get  cut  as  a 
matter  of  right  upon  a  promise  to  obey.  Dean  t.  Oreen 
was  not)  I  think,  piedsely  in  point  The  time  there 
had  gone  by,  and  the  Judge  might  think  that  enough 
had  been  done  to  justify  him  in  trsating  tliat  as  eodesi- 
astloal  obedienoe ;  but  It  falls  far  short  of  showing  a 
common  law  right  outside  the  eecMastlcal  aoorta  to  haTo 
lit  so  treated. 


Tben  there  was  the  ease  of  Baker  t.  Thorogood,    The 
defendant  had  refused  to  a|»pear,  and  was  comailtted  to 
prison  under  a  writ  do  tontumaee  capiendo,    HU  friends 
then  got  a  special  Aot  to  deal  with  sueh  cases,  enabling 
the  judge  to  let  him  out  on  payment  of  the  costs  asd  of 
a  sum  into  court  and  of  the  costs  of  his  custody  and 
contempt.      The  case  came  on  and  the  judge  had  to 
make  up  his  mind  what  he  would  do,  and  to  make  use  of 
the  new  Aet  if  he  cotild.     The  Oosts  bad  all  b^oapsid 
into  court  by  soase  outside  friend,  and  it  mnst  be  tsksa 
that  the  judge  knew  that  the  suit  was  praetieallj  at  an 
end,  and  that  there  was*  no  question  of  the  defeodant't 
appearing.     Qe  trehted  it,  therefore,  as  though  it  won 
necessary  to  oonsider  in  what  way  the  new  Aot  sltered 
the  old  practice.    The  case  did  not   faU  witiiin  the 
statute  of  Geo.  8,  and  therefore  he  had  not  to  oon- 
sider its  provisions  for  release.    He  had  to  oonsider  what 
was  the  old  praotioe  to  which  those  provisions  did  not 
applj.    He  says  that  the  oU  practice  was  that  the  party 
should  purge  his  contempt  by  an  oath  of  sabmission  and 
by  payment  of  the  eosfes.      He  must  be  these  referring 
to  the  old  system  preserved  by  seotlon  10  of  the  statute 
of  Elisabeth.    It  is  impossible  to  contend  that  Dr.  Lash- 
ington  did   not  know  the    praotioe  of  his  own  ooort 
The  case  therefore  gives  the  true  oonstraorfon  of  tbs 
statute,  and  is  in  point  as  an  authority  to  which  m 
ought  to  give  weight.    I  regret  that  we  should  come  to 
a  decision  which  is  adverse  to  the  liberty  of  the  subjeet 
and  also  that  we  should  construe  the  statute  in  sa 
opposite  view  to  that  taken  by  the  aeoompUshed  lawyers 
in  the  court  below,  but  we  have  simply  to  construe  the 
words  of  the  statutCv  and  on  my  view  I  think  that  the 
decision  of  the  oonrt  below  was  wrong,  and  must  be 
reversed. 

Fbt,  L.J.— I  agree,  and  I  wish ''that  I  need  only 
express  my  concurrence,  but  the  importanc6  of  the  esse 
requires  that  I  should  give  my  reasons.    Two  pofaits 
have  been  urged  before  us-*-flr8l^  that  we  haTC  no  juris- 
diction to  bear  this  appeal.    Section  19  of  the  Judi- 
cature  Aot,  1873,  has  given  this  oourt  jurisdiction  in 
all  cases  of  orders  and  judgments  of  the  oourt  bslow, 
except   as    therein   mentioned.      The     only'  inquiry, 
therefore,  Is  whether  a   Jiaheas    corpus   is  within  the 
exceptions.      It  is  admitted  that  it  is  not.      I  do  not 
think  we  can  listen  to  any  arguments  ah  inamwnienH,  and 
therefore,  I  am  of  opinion  that  we  are  bound  to  entertafai 
the  appeal.    That  being  so,  we  oome  to  the  mala  ques- 
tion.    The   writ  in  this  case  followed  the  form  given 
in  the  statute  of  Geo.  3:^**  We   command  you  that 
you  attach  the  said  James  Bell  Cox  by  his  body  until 
he  shall  have  made  satisfaction  for  the  aaid  eontaatpt." 
The   argument   that  has  been  addreeaed  to  us  ii  thst 
if   Mr.  Bell   Cox  were   taken  during  the  six  mouths 
for  which  he  was  suspended  he  would,   at  the  expira- 
tion of  that  time,  have  been   entitleid    to   leave  the 
prison  without  any  further  procedure  whateTcr.    How 
has  Mr.  Bell  Cox  made  satisfaction  for  his  contempt  f 
It  is  difficult  to   see  how   a  gentleman  who  was  in 
manifest  contempt  and  who  lias  not  ahowa    any  sub- 
sequent obedience  can  say  that  he  has    been   obe^ent 
to  the  suspension  and  has  made   sstisf  action.    It  he 
has  not  made  satisfaction  then  we  haTe  to  see  wfaettur 
there  is  any  ground »  either  at  common   law  or   b7 
statute,  on  which  he  can  be  entitled    to   release  st 
some  other  period  than  that  specified    in    the  writ 
Before  passing  on  I  desire  to  say  that  the   expiossimi 
"making  satisfaction"  is  of   well-ascertained     slgfli- 
fioance  in  ecclesiastical   law,  and   that    ttiia    writ  wM 
manifestly  asohlied  on  the  old  writ  de  eaMonsjnaasieifo 
eapiendOf  which  required  the  sheriff  to  hold  the  pensa 
exoommunieated   doneo  eaneke  eecMca     torn  de    om* 
tempU  quam  de  ift/uHd  eo  iUatd  ah  eofuerU  aoMtfadmm, 
Both  writs»  then»  rsquire  the  sheriff  to  hold  tte  psisaanc 
till  siMsfaetion  shaU  have  been  mads.     Mr.  Ban  Oo«  baa 
\  made  no  satisfaction.    What,  then,  is  the  opention  of 
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Obubt  of  Appsal. 


Ex  PARTS  Bell  Ooz.—BBOoxnfo  v.  Sxawit. 


HlOK  OouBff* 


file 


the  itetoto    of    Geo.   3,     The    contentioii    for    the 

TCipaDdeiito  is  that  that  etetate  poiote  out    all    the 

■oiei  fn  whioh  satisfaction  ean  be  made.    1  think  that 

it  appliea  to  the  nev  wdt  all  the  powers  of  the  atatote 

of  EHaabeth    with   regard  to  the   old   writ   muktiii 

iwrfflHirltff      Thtf  three  eases  for  absolution  appear  at  firat 

si^  to  eomspood  with  the  three  oases  in  whioh  the  old 

wilt  van  abolished.     Bat  are  tli^  reallj   oeinnien*^ 

flmnto  f    I  think  not.    Suppose  a  party  dtcd  to  appear, 

alisK  the  suit  has  ended  end  the  final  deoree  has  been 

L  It  is  plain  that  no  "  due  appearance  "  oan  be 

Thstefore,  if  the  ooniuoiacioas  person  refnsed 

to  appear  ontil  after  appearance   was   Impossible,  it 

vonld  be  iaspossibleb  en  sndh  a  construction  of  the 

ststetsb  far  biss  cTer  to  obtain  his  release.    So,  alsoy  as 

to  obe&Bss;  it  is  impossible  not  to  see  that  there  are 

Ihisekmdsef  obedlenoe: — 

(1)  Doiag  a  partianlar  aet  without  any  particular  time 
bife^fpecSed. 
fi)  Bomg  a  pszticnlar  act  within  a  specified  time. 
(i)  Bsfraining  from  doing  a  particular  act  within  a 
speeaied  time. 

DisobedJenee  in  the  flratof  these  cases  might  be  ooied 
hy  tte  statote  of  Geo.  8,  bat  in  the  seoond  there  can 
be  no  dbadleaee  alter  the  spedfisd  time  has  elapsed. 
Tte  third  is  the  preaant  ease.     HoW|  snppoaing  that 
bsa  been  disobedieiiee  dndng  a  portion  61  the 
i  time,  there  oaa  never  be  full  obedienoe  to  the 
fiiT  ^aljker  Fbillimoie  says   that,  on  the  tme 
J  o(  lbs  aeelion,  when  the  spedfisd  period  has 
I  there  esn  be  no  imptisonment.    That  is  to  say, 
tbe  esatniaacqf  the  less  the  imprisonmenti 
is  a  ndmetio  md  ah&urdunu    I  think,  therefore, 
tbe  stetote  only  applies  to  oertain  osses  of  dis- 
^erwise  a  oontnmaoions  person  mnst  be 
onpiironed  nnder  cizcnoastanoes  under  which   he  can 
Bseape.      Now  the  statute   <rf   £Iiaabeth    saTes 
pioTiaiona  for  release.    loondude,   therefore, 
that  etber  eaeea  are  left  under  the  statute  of  Gko.  3, 
aiaetion   mnst  be  made  under    the    old 
J  luar  oan  I  help  obserfing  that  tbis  oonstruotion 
la  bozBs  out  by  the  form  of  t^e  writ,  whioh  applies  to 
gOMad  satisfaotion,  and  is  not  framed  so  as  to  apply  to 
wtfrft^'?*!  under  the  statute  only.    I  tbiok  that  Bakmr 
▼•  Thangood  is  of  the  gieateet  weight  in  support  of 
ttismw.    Br.  Lushington  thought  in  that  case  that  the 
osljmods  of  release  when  the  statuts  of  George  did 
netapiljwaa  under  the  earlier  praotioe.    It  has  been 
arid  fhst  Dr.  liUshingfon  had  loigotten  the  existence  of 
tibe   sCstota    of    Geo.  3.    I    do    not  think    we    oan 
\  te  so  Tiolent  a  conclosion.     Dr.  Lnshington  had 
I  an  elaborate  judgment,  which  hn  introduces  by 
nt  of  the  law  prior  to  the  passing  <rfThorogood'8 
A«t(  3  &  4  Ylot.  c.  98).    It  appears  to  me  that  Thoro- 
ffDcd  bad  pttssed  the  stage  for  appearance,  and  tbere- 
foMDclAsbington  could  not  use  the  statute  of  Goo. 
Zm     He  treated  the  suit  as  hating  oome  to   an  end. 
Be  costs  of  the  whole  suit  had  been  taxed,  and  there- 
Ism  tbe  suit  was  over.     The  registrar,  a   few   days 
sAwwafds,  ptoid  the  sum  out  of  court  "according  to 
ftssvsnt  of  tbe  suit."    Therefore  Thorogood  was  out* 
iHi  the  provisions  for  release  giren  by  the  statute  of 
QsBu  3,    and  the  old  law    requiriog   eubmiseion  and 
applied.    Except  for   3  &  4  Vict.  c.  93 
I  ooii^d  not  have  obtaioed  his  release  without 
sobmistion  and  satisfaction.     The  case  in,  I 
tba^  a  strong  authority  for  saying  thatDr-  Lushing- 
fan  thooght  the  old  praotioe  wa«  still  in  existence,  and 
ttat  It  applied  to  every  case  which  did  not  fall  within 
Iks  statute  of  Geo.  3.     It  is  urged,  however,  that  there 
nn  dodsions  eondosively  establishing  that  the  object  of 
tte  writ  is  tbe  enforcement  of  future  obedience.     I  need 
eai^s^asto  those  anthoritles  that  I  agree  with  the 
ilew  axpraseed  by  the  llaster  of  the  Bolls  and  my 
sr  Bowen. 


For  these  reasons,  therefore,  I  am  unable  to.  agi;ee 
with  the  court  beloWy  and  I  think  that  this  order  must 
be  discharged. 

Appwl  aXU)W9d* 

Deo.  20. — ^The  Oovbt  having  considered  the  question 
of  costs,  gave  tbe  appellant  the  costs  cf  the  appeal;  but 
they  stated,  that  although  they  had  oome  to  the  coudu- 
don  that  they  had  Jurisdictian  to  ded  with  tbe  costs  in 
the  court  below,  they  declined,  in  the  exercise  of  their 
discretion,  to  give  these  costs  to  the  appellant. 

Solidtor  for  the  appellant,  QirdU^Ume. 

Solicitors  for  the  respondent,  BroQkip  Jenkins,  A  Co. 


Aigj^  Cottct  of  itt0t(ce» 


Oban.  Biv.  ) 
Kay,  J.    i 


Dec.  17. 

BBOOKnre  v.  Sxbwib.  (a.) 

Pradke — Mcrigage — Foredoswre — Mortgagee  in  poaie»' 
eion-^Claim  for  pereonal  payment — Action  or  ium- 
fnane-'Coits-^B.  8.  G.,  1883,  ord.  55,  r.  5a. 

A  mortgagee  inpoeeeseion  brougJd  an  action  for  fore* 
eloauff ,  and  cuJced  on  indtion  for  fttdgment  for  (Inter 
dia)  an  order  for  pereonal  payment  by  the  mortgagor  of 
the  amount  due,  hut  this  part  of  the  ordet  was  re/ueed. 

Held,  that  he  woe  entitled  to  the  coete  of  the  action,  and 
not  iimply  to  euch  eoate  a$  he  would  have  received  if  he 
had  proceeded  hy  eummons. 

Shoit  cause. 

Tbis  case  came  on  in  the  form  of  motion  for  judg- 
ment according  to  minutes  wbioh  had  beeu  prepared* 
and  a  question  arose  as  to  whether  the  plahitifl  was 
entitled  to  the  costs  cf  tbe  action  or  only  such  costs  as 
would  have  been  incurred  on  an  originating  summons. 

Tbe  plaintiff  was  a  mortgagee  for  £1,500  and  interest 
at  five  per  cent.,  and  he  had  been  in  possession  of  the 
mortgaged  property  since  February,  1886.  Tbe  state- 
ment of  dsim  in  the  action,  which  was  delivered  on  the 
1st  of  November,  1887,  adced  for  payment,  accounts, 
sale,  or  foreclosure. 

The  viinutee  prodded  for  judgment,  for  prindpal, 
interest,  and  costs,  an  account,  a  persond  order  for  pay- 
ment by  the  defendant,  or,  in  default,  f oredosure. 

MickUm^  for  the  plaintiff. 

Kat,  J. — ^You  cannot  have  an  order  for  payment  of 
the  money ;  you  can  only  have  the  account.  You  are  a 
mortgagee  in  possession,  and  you  do  not  show  what  you 
might  have  received  but  for  wilful  default.  I  can 
give  you  an  order  for  an  account  and  the  usual  fore- 
closure judgment  when  the  mortgagee  is  in  possession, 
but  no  order  for  payment.  For  anytbiog  I  know  you 
might  have  received  enough  to  pay  off  your  whole  debt 
and  interest. 

Chester^  for  the  defendant. — Then  the  plaintiff  must 
be  taken  to  have  abandoned  hia  claim  for  an  order  for 
personal  payment,  and  he  should  only  be  allowed  the 
costs  to  whioh  he  would  have  been  entitled  if  he  had 
proceeded  by  summons:  B.  S.  0.,  ord.  55,  r.  5a; 
(/Kelly  V.  Otdverhouee^  W.  N.,  1887,  p.  36,  31  Solioi- 
T0B8'  JousNAL,  269,  Auu.  Pr.,  p.  666. 

Kat,  J.— He  has  not  abandoned  hie  claim,  he  presses 
it  on  me  and  I  refuse  it.  Oan  it  be  sdd  that  there  is 
never  again  to  be  an  action  for  foroedosure  P    Why  do 

(a.)  Beported  by  H.  0.  Bopxb,  Esq.,  Barrister-at-Law. 
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High  Ooubt. 


Ba&b  V,  HABDiiro.^— Ik  bb  Orkbtox. 


HlQH  OOURT. 


not  you  paj  the  money  F  I  decline  to  make  any  sach 
order  as  to  ooete,  and  the  one  I  have  indicated  is  the  one 
I  think  right. 

SoUdtore,    W.  Biurt;    PaitUon,    Wigg,   Gumey,    A 
King,  for  Ni^olU  A  BligM,  Piymoath. 


Chan. 
Kay, 


•  J.     J 


Deo.  17. 


Babb  v.  Habsing.  (a.) 


Fraetiee — Mortgagt^^Foredosurt — Receiver — Action    or 
eummons-^GoiU^B.  b*.  C7.,  1883,  ord.  55,  r.  5a. 

A  mortgage  hroughi  a  fortdtawrt  adion^  ih^  fadU 
heing  eomplieated^  and  the  vptedy  appoinimeni  of  a 
receiver  being  ef  importance.  The  reo$iver  was  duly 
appointed,  and  the  defendant  did  not  appear  in  the 
adUm. 

Held,  on  motion  for  judgment,  that  the  plaintiff  wae 
only  entitled  to  eueh  coits  ae  he  would  have  been  emiiiled 
to  if  he  had  proceeded  by  summone, 

Semble,  that  a  receiver  can  be  appointed  on  a  summone 
under  ord.  55,  r.  5a. 

Short  oanae. 

On  motion  for  Judgment  in  this  case  the  only  question 
was  whether  the  plaintifE  was  entitled  to  the  costs  of  the 
action,  or  only  to  such  costs  as  he  would  have  obtained 
on  a  summons. 

The  plaintiff,  a  mortgagee,  brought  the  action  agaiaet 
the  trustee  in  bankruptcy  of  the  moitgagor.  The 
adjudication  was  on  the  19th  of  October,  1887,  and  on 
the  18th  of  November  the  plaintiff,  who  had  obtained 
leave  to  serve  notice  of  motion  with  the  writ,  applied 
for  and  obtained  the  appointment  of  a  receiver  of  the 
mortgaged  property. 

The  defendant  did  not  appear,  and  the  plaintiff  now 
«8ked  for  Judgment  for  foreclosure. 

Oeare,  for  the  plaintiff. — We  were  obliged  to  proceed 
by  action  in  order  to  get  a  receiver :  Oee  v.  ^e^,  35 
W.  B.  805,  85  Oh.  D.  160,  Ann.  Pr.,  p.  666.  The  facts 
were  so  oom'plioated  that  a  statement  of  claim  was 
aeoefsiry,  and,  further,  it  was  of  great  importance  to 
•void  delay. 

Kat,  J. — ^I  do  not  see  why  I  should  gif  e  any  more 
costs  than  you  would  have  got  on  a  summons.  I  often 
appoint  a  receiver  on  a  summons.  The  rule  enables  me 
to  order  delivery  of  possessioui  and  surely  that  must 
include  power  to  appoint  a  receiver.  A  statement  of 
daim  was  not  necessary,  and  I  cannot  accept  these  as 
reasons  for  adopting  a  more  expensive  mode  of  pro- 
cedure. I  make  the  usual  foreclosure  order,  and  I 
direct  that  the  taxing  master  shall  allow  such  costs  only 
«8  the  plaintiff  would  have  been  entitled  to  if  he  had 
preceded  by  originating  silmmons  and  no  more. 

Solicitors,  Oeare,  Son,  A  Peaee,  for  WiUiam  Forward, 
Axminster. 


(a.)  Reported  by  H.  0.  Bopaa,  Esq.,  Barrister-at-Law. 


<^«»-^M  Dee.  17. 

Jbi  re  Obhsion. 
GoLDBiNG  v»  Lai^gasieb.  (a.) 

Pradiee^Adminieiraiion  adion^ldle  and  veaiiiom 

prooeeding9^0o$t$^Jklay--'B.  8.  0.,  1883,  ortf.  66, 

rr.  1, 11. 

An  adminidration  adion  wae  brought  by  a  perm 
whoee  only  interest  in  the  estate  coneieted  of  a  than  of 
the  residue,  which  he  had  bought  for  £55.  The  wHt  loai 
issued  in  IB9%  Judgment  given  for  adminiOratioA  aad 
accounts  and  inquiries  ordered  in  1883,  and  the  certifi' 
cats  made  in  1887,  when  it  appeared  that  the  adiM  had 
been  unnecessary  and  of  no  benefit  to  the  estate. 

Held,  that  the  plaintiff  must  pay  aU  the  cosU  of  the 
action  incurred  since  ord.  65,  r.  1,  came  into  operdten, 
and  that  the  coste  up  to  that  Ume  must  be  tawd,  haiews 
regard  to  the  delay  which  had  occurred,  with  liberty  far 
all  parties  to  apply  in  resped  of  $uch  costs. 

Further  consideration. 

The  action  was  begun  on  the  19th  of  April,  188S,  sf 
a  person  who  had  bought  a  share  in  the  estete  forsiw 
of  £55,  and  the  writ  claimed  that  the  trusts  of  thewfll 
of  William  Ormston,  made  on  the  11th  of  Fehrm^ 
1879,  might  be  carried  into  exeentton,  and  his  real  mJ 
personal  estate  adminUtered  by  the  court,  and  that  ^ 
proper  accounts  and  inquiriea  might  be  taken  and  mids, 
and  directions  given.  .^    ,-.u    * 

A  statement  of  claim  waa  delivored  on  the  livi  oi 
June,  1882,  and  no  allegation  waa  made  in  it  of  aiy 
kind  of  misconduct  on  the  part  of  the  trustees,  or  ia 
any  matter  relating  to  the  eatate.  The  widow  of  the  t«- 
totor,  who  by  the  wUl  was  tenant  for  life  of  all  the  nA 
and  peraonal  estate,  was  still  living,  and  the  ^nsUjO, 
the  wiU  were,  subject  to  her  life  interest,  to  difide  ttie 
property  equally  between  the  teetotor's  nephews  «ii4 
nieces,  the  sons  and  daughters  of  his  brother  Jo^j^J." 
ston  and  his  tirters  Mary  Ormston  and  Margaret  Olaifcar 
equally,  share  and  share  alike.  x   •   1 1« 

There  was  no  suggestion  in  the  statement  ol  claim 
that  there  was  any  doubt  as  to  who  were  the  psttoni 
enUtied,  subject  to  the  life  interest  of  the  teatator's 

On  the  17th  of  March,  1883,  the  usual  j«^»ra«»*^ 
administration  of  the  personal  eattte  of  the  t^**"** 
was  pronounced,  and  it  was  ordered  that  the  naoal 
accounts  and  inquiriea  should  be  taken  and  "Mf**^* 
eluding  an  account  of  the  rents  and  profits,  in  wbioD  hw 
plaintiff  had  no  interest  whatever.  . 

No  certlflcate  was  obtained  unttt  the  23rdor  Aogoj^ 
1887,  and  the  result  showed  a  sum  of  £33  28. 74.dw  «J» 
the  defendants,  the  executors ;  that  the  testator  a  mow 
and  funeral  expenses  had  been  paid ;  the  partioaiw*  w 
the  estate ;  and  the  persons  interested. 

Benehaw,  Q.C.,  and  J.  Stuart  Colguhoun,  t<a^ 
plaintiff  now  asked  to  have  their  cdsts  allowed  out  oi «« 

They  referred  to  Zn  re  McOUUan,  33  W.  B.  888,  89 
Oh.  D.  495  ;  Farrow  v,  Audin,  30  W.  B.  50. 18  Oh.  U. 
58;  Croggan  v.  AUen,  31  W.  B.  319,  22Cb.D.101» 
BarUdt  v.  Wood,  9  W.  B.  817 ;  WilUame  v.  Jonet,  5i 
Oh.  D.  120,  35  W.  B.  Dig.  53,  Ann.  Pr.,  p.  757. 

S.  B.  L.  Druce,  for  the  defendants. 

Kay,  J.,  stated  the  facts  and  continued :— I  ask,  ^* 
use  U  there  In  any  of  theee  inquiiias  P  The  eat*ts  «»• 
not  be  divided  now ;  the  inquiries  will  go  but  a  Dw^ 
way  to  enable  the  court  to  divide  it  when  the  ttme  oo^ 
Before  the  divUion  takes  place  on  the  d«*»^/*V^ 
tenant  for  life  another  inquii^  mustbe  made  ;  we» 

\  (a.)  Beported  by  H.  C.  Bopaut  Esq.,  Barrister-at-Uw. 
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High  GomiT. 


Rbpublic  ov  Pxaa  v.  Pxruyian  Guano  Co. 


High  CbuBT. 


BD  doable  and  never  wai  any  doabt,  as  to  who  were  the 
pcDOBs  interested* 

Hov,  is  thif  state  of  dreamstaiioeB,  what  am  I  to  do  F 
Bt  nle  is  stated  by  Lord  Westbary  in  BaHUit  ▼. 
f  M^  9  W.  Bn  at  p.  817,  "  that  no  oosti  oaght  to  be  givAn 
oitof  so  sstate  except  for  those  proceedings  only  that 
■I  in  tbeir  origin  directed,  with  some  show  of  reason, 
od  a  proper  foandation,  for  the  benefit  of  the  estate,  or 
fliicli  have  ia  their  reanlt  conduced  to  that  benefit.*' 

I  adL,  What  benefit  hM  reeoHed  to  the  estate  in  this 

eaee  ?   There  are  not  the  smallest  grounds  for  supposing 

that  any  benefit  eonld  result,  nor  has  it  resuHad,  to  the 

cfltatp.    I  an  asked  to  allow  the  costs  out  of  the  estate, 

sad  saa  tdd  i^  one  benefit  has  resulted  to  the  estate— 

-Damtij,  the  anavora  to  the  inquiries ;  but  the  answer  to 

thst  ii  tiiat  at  tte  present  lime  there  is  no  benefit  to  the 

estaie  wr  to  say  human  being.    Then  it  is  said  that 

some  of  file  isvestments  naentioned  in  the  first  schedule 

are  oaaatborisid  by  the  inrestment  clause  in  the  will. 

But tbat vie  not  the  object  of  the  action;  there  is  not 

a  biot  fl»t  that  waa  the  object  of  the  action  in  the 

plasdidgi  s  and  alnee  the   action  was  begun  tberd  has 

beea  so  applleation  in  chambers,  nor  has  it  been  shown 

hen  tkat  tfae  investmenta  were  unauthorized  and  should 

be  ehaDged.    The  suit  la  an  iile  and  Yezatious  procsed- 

isff,  reealting  in  no  benefit  to  any  persons  except  the 

sbLieitori,  and  I  refuse  to  allow  the  plaintiff  the  costs  of 

tbe  artk>n  out  of  the  estate.     The  coets  incurred  since 

the  pmeat  luU  came  into  operation  are  in  my  dlecre- 

tloa,  and  1  Older  the  pbintifF  t3  pay  all  the  costs  of  thia 

aetioa  ainee  ord.  65,  r.  l,of  the  Rales  of  Court  came  into 

operation  on  tbe  24tfa  of  Ootober,  1883 ;  and  I  suppose 

that  tbe  eoKt%  ot  tbe  o&er  parties  before  that  date,  and 

tbe  eoifr,  ebargei^  and  expenses  of  the  trustees,  must 

ocisM  <mt  of  ^9  eatate.     These  must  be  taxed ;  and  I 

dVi«t  tbe  taifog  maater  to  hare  regard  to  ord.  65,  i.  11, 

to  see  vbsteoeti  (if  any)  hare  been  made  fruitless  or  hare 

baes  oeeasiooed  by  the  delay  ;  and  when  the  allocatur  of 

the  taxing  auster  is    obtained  the  parties  are  t>  hare 

libaty  to  apply  to  nae  in  chambers  with  respect  to  the 

vbo«4  of  these  coats. 

Bolidtoii^  Mantoffu  8cM  A  Baker;  Torty  Janeiffoys, 
Jt  €9^  fat  John  Teale,  Leybum. 


25.?'}  Aug.  2,  3,  10. 

JtEFUNJc  OP  Febu  V.  TEBXPrus  Guano  Co.  (a.) 

PntUie  —  PUading  —  EmharroBHng  pleading  -^  No 
reoioBabb  essse  of  aeHori'^Fcreign  QovemmerU — 
^Bswnaeaf  de  teeto  and  de  jure— fi.  8.  G.,  1888, 
*i  »,  rr.  1,  4. 

i  sbkmiftt  of  daim  in  an  adion  hrought  to  Bit  a$ide 
■  sfrmeaf  of  compromise  heiween  the  defendants  and 
■)««%•  Oovernnunif  which  alleged  that  the  defendants 
y  ta  a  fydudary  position^  <md  had  rendered  false 
^^'^^nd  improperly  witJiheld  information,  and  that 
^ynmsai  of  compromise  had  not  heen  confirmed  or 
'^i^Hrade  jare  (7oMmmenf,  wae  ordered  to  be  struck 
^(■^  srd.  25,  r.  4,  and  the  action  was  dismissed, 

^yjNfaaa  under  ord,  85,  r.  4,  mtiif  he  tried  on  the 
'O'gotisss  contained  in  tJie  pleading,  and  other  eaidence 
tsimiimksaU. 

J^  ^9  f-  4,   is  more  favourable  to  the  pleading 
^^edei  fo  iban  IJIe  old  procedure  by  demurrer. 


instltated  in  October,  1886,  by  the 
of   Pent  against  the    Perufian    Guano  Co. 

M  Reported  by  T.  im  8.  Fowxi,  Esq.,  Barrister-at- 
l>  Law. 


to  set  aside  an  agreement  of  compromise  made  on  ths« 
29th  of  Hay,  1885 ,  at  a  time  when  there  waa  no  de  furs 
Goremment  of  Peru  betareen  the  then  de  facto  Govern- 
ment and  the  company,  releasing  the  company  in 
consideration  of  £260,000  paid  to  the  HepubUc,  an  ac- 
count and  payment  of  the  sum  found  due«  less  the 
£260,000,  and  conseqaent  relief.  The  statement  of: 
claim,  which  was  rery  lengthy,  contained  allegations  in. 
substance  to  the  following  effect  :^ 

That  there  was  a  disfiQction  between  a  d«  fare  and  a. 
de  facto  Government,  and  that  the  acts  of  the  latter 
required  to  be  ratified  and  confirmed  by  the  former 
before  acquiring  a  binding  effect,  and  that  in  the  present- 
case  the  agreement  for  compromise  had  not  been  con- 
firmed by  the  defure  Government.  That  the  defendants 
were  fiduciary  agente,  and  had  made  grave  errors  and 
overcharges  in  their  accounts.  That  the  agent  em- 
ployed by  the  Bepublic  had  exceeded  his  authority.  On 
this  point  the  defendants,  at  tbe  hearing  of  the 
motion,  tendered  an  afQdavlt,  but  the  court  decided  that 
on  an  application  under  ord.  25,  r.  4,  evidence  outside 
the  pleadings  was  inadmissible.  That  in  June,  1886, 
the  de  Jure  Government  was  constituted,  and  then,  for 
the  first  time,  ascertuned  the  true  state  of  the  facts, 
that  shortly  afterwards  a  resolution  was  passed  to  the 
effect  that  the  Government  only  accepted  the  £260,00<K 
as  part  payment  and  on  account,  and  that  the  Govern- 
ment only  accepted  the  compromise  in  that  sense,  and 
that  in  event  of  an  attempt  to  give  it  the  character  of 
a  final  settlement  tbe  Government  declared  it  void  and 
without  effect  according  to  the  laws  of  Peru. 

There  was  no  offer  to  bring  the  £260,000  into  ac- 
count or  to  pay  the  jmoney  into  court. 

It  was  admitted  that  tbe  de  facto  Gorernment  waa> 
recognized  by  the  British  Government. 

Tbis  was  a  motion  by  the  defendants,  under  ord.  25,  r.. 
4,  that  the  plaintiffa'  atatement  of  claim  might  be  struck 
out  on  the  ground  that  it  diaclosed  no  reasonable  cause 
of  action,  and  was  embarrassing ; '  or  in  the  alternative 
that  paragraph  9  (t.e.,  the  paragraph  which  stated  that 
between  1879  and  1886  there  was  no  dejure  Government 
in  Pern,  and  that,  so  far  as  regarded.internal  acts,  the  de 
facto  Government  was  bound  by  the  eiisting  laws  and 
usage  of  tbe  Bepublic),  and  all  allegationa  consequent 
thereon,  might  be  atruck  out  as  unnecessary,  and  tending 
to  prejudice,  embarrass,  and  delay  the  fahr  trial  of  ths 
action,  or  that  the  court  might  make  such  other  order 
as  it  should  think  fit. 

Sir  Horace  Davey,  Q.O,,  Rigby^  Q.O.,  and  Baldanep 
for  the  defendants,  in  support  of  tbe  motion,  cited  on 
the  genersl  question  Metropolitan  Bank  v.  Pooley,  8S 
W.  B.  709,  10  App.  Cas.  210;  Emperor  of  Awtria  ▼. 
Day,  9  W.  B.  712,  3  De  G.  F.  ft  J.  217;  United 
States  of  America  v.  Prtoleau^  13  W.  B.  1066,  2.  H.  ft 
M.  569 ;  and  Johnston  t.  Johneton,  88  W.  B.  239,  on 
the  question  of  admission  of  evidence  referred  to  above. 

Bomtr,  Q.Cf  and  Bramufdl  DaviSp  for  tfae  plaintifEi, 
referred  to  Kent's  International  Law,  p..  136  (Abdy'a 
Edition);  The  EUzi  Ann,  1  Dods.  Adm.  Bep.  244; 
BaUhyany  v.  Walford^  32  W.  B.  379;  BurstaU  t. 
Beyfus,  32  W.  B.  418,  26  Ch.  D.  35 ;  D%dsweU  t. 
Jacobs,  35  W.  B.  261,  34  Ch.  D.  278;  Shafto  t. 
BoUkow^  Vaughan,  dt  Co.,  35  W«  B.  686,  34  Ch.  D* 
725. 

Davey  replied. 

Aug.  IO.^Chittt,  J.^This  motion  is  made  under  the 
first  branch  of  ord.  25,  r.  4.  There  is  some  difficulty  in 
afOxlng  a  precise  meaning  to  the  term  "reasonable 
cause  of  action  "  used  in  ord.  25,  r.  4.  In  point  of  law, 
and  consequently  in  the  view  ot  a  court  of  justice,  every 
cause  of  action  is  a  reasonable  cause.  But  obviously 
some  meaning  must  be  aesigned  to  the  term '' reason- 
able.'*   Demurrers  are  abolished,  and  it  could  not  have 
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i>etoi  inttoded  to  abolish  demamzs  bj  the  right  hand 
and  TMtote  them  by  the  left,  80  far  as  method  of  pro- 
^iedttre  wair  ooncemed,  demurrers,  certainly  in  the  Ck>nrt 
-of  Ohavcery,  and  in  the  Ohanoery  Division  at  the  time 
irhen  these  orders  oame  into  operation,  were  a  cheap 
and  expedUious  mode  of  obtaining  a  decision ;  the  mere 
subfetitntion  of  a  motion  Or  summons  for  the  demurrer 
would  not  be  an  adequate  explanation  of  order  25. 
Having  regard  to  the  terms  of  rule  4,  and  to  the 
•decisions  on  it,  I  thlok  that  this  rule  is  more  favourable 
to  the  pleading  objected  to  than  the  old  procedure  by 
•demurrer. 

Under  the  new  rule  the  proceeding  will  not  be 
etruck  out  unless  it  is  demurrable  and  something 
worse  than  demurrable.  '  If,  notwithstanding  defects 
in  the  pleading  which  would  have  been  fatal 
on  a  demurrer,  the  court  sees  that  a  substan- 
tial case  is  presented,  the  court  should,  I  think, 
decline  to  strike  out  that  pleading;  but  when  the 
pleoding  discloses  a  case  which  the  court  is  satisfied  will 
not  succeed,  then  it  should  strike  it  out  and  put  a  sum- 
mary end  to  the  litigation. 

What  I  have  just  stated  is  intended  to  be  not  an 
exhaustive  explanation  of  the  rule,  but  merely  an 
indication  in  a  general  way  of  the  limits  of  its  meaninff. 
It  was  contended  for  the  plaintiffs  that  the  rule 
applies  only  to  plain  and  simple  cases,  and  that  it  does 
not  embrace  cases  which  are  susceptible  of  serious  argu- 
ment on  points  of  law  or  otherwise ;  and  reliance  vras 
placed  on  the  length  of  time  which  was  taken  up  by  the 
statement  and  discussion  of  this  case  at  the  bar.  But  I 
declftae  to  accede  to  this  conclusion  so  far  as  it  was 
founded  on  the  length  of  time  occupied;  by  far  the 
gireater  portion  of  it  was  consumed  In  reading  the  plain- 
tiffs' statement  of  claim,  which  is  a  lengthy  document 
oooupyfng'some  sixteen  pages  of  closely-printed  matter. 
The  application  of  the  rule  cannot  depend  on  the  length 
of  the  pleading ;  to  hold  that  it  does  would  be  to  hold 
out  an  encouragement  to  lengthy  pleadings  and  pro- 
lixity of  statement. 

With  these  preliminary  observations  T  proceed  to  con- 
eider  the  plaintiiEi*  case  as  disclosed  by  their  pleading. 
The  obfect  of  the  action  is  to  set  aside  the  agreement  of 
the  29th  of  May,  1885,  which  purports  to  be  made  on 
behalf  of  the  Republic  of  Pern  of  the  one  part,  and  by 
the  defendants  of  the  other  part.    It  is  an  agreement  of 
compromise  of  disputes  which  had  arisen  between  the 
Bepubllc  and  the  defendants  in  reference  to  matters  of 
'   acoonai  under  the  contract  of  1876,  generally  kncwti  as 
the  BapbMl  contiaet    The  first  and  one  of  the  prin- 
cipal grounde  relied  on  by  the  f^alntiffo  is  that  the 
agreement  of  oompremiee  was  made  on  behalf  of  the  cIs 
/octo  Government  of  the.  HepabUa,  which  was  not  the 
fie  jure  Government.    But  the  court  is  bound  to  take 
oogniaance  of  tfa^  leoognitioa  of  a  (ie  /aoto  Gtovemment 
by  the  Government  of  tbia  ooontty,  and  it  was  admitted 
by  the  plaintiffs*  counsel  at  the  bar  that  the  da  /ado 
Ooveniment  was  duly  reoognixed  by  the  Queen.    80  soon 
as  it  is  shown  that  a  de  fado  Government  of  a  foreign 
State:  has  been  reoognlied  by  the  Government  of  this 
oounCfy.  no  further  inquiry  is  permitted  in  a  court  of 
justice  here.    The  court  declines  to  investigate,  and. 
indeed,  has   no    proper    means'  of   investigating,  the 
title*  of   the  aetusl  Government    of    a  foreign    State 
which  has  been  thus  recognised.    This  attempted  dis- 
tinction between  the  de  fwio  and  (Is  jwrt  Govenuneats 
which  runs  through  the  statement    of  claim  is  un- 
tenable. 

The  next  point  relied  on  by  the  plaintiffs  arises  out  of 
the  circumstances  under  which  the  agreement  was 
entered  Into.  The  substance  of  the  allegations  is  that 
the  defendants  were  fidaclary  agents,  and  were  bound  to 
give  information  with  regard  to  the  accounts.  There 
were  several  points  on  the  accounts  known  to  the  agent 
which  were  in  dispute,  and  with  reference  to  such  poluta 


information  was  asked  and  refused  on  the  part  of  the 
dsf  endants.  It  was  said  that  this  was  contrary  to  their 
duty  as  agents  in  a  flduci»y  capacity,  and  that  may  be 
adcepted.  But  the  parlies  here  were  at  arm's  length, 
and  this  was  one  of  the  matters  in  dispute,  and,  theie- 
foTe,  was  one  of  the  matters  covered  by  the  comprooiiee. 
Ko  imputation  of  fraud  is  made  against  the  defendants 
in  indudog  the  agent  to  enter  into  the  agreement  No 
ooUttsion  is  alleged  between  the  defendants  sod  the 
agent.  There  are  some  other  circumstances  slleged 
which,  to  my  mind,  are  wholly  immaterial ;  for  initaaoe, 
that  the  agreement  was  inequitable  and  was  improvi- 
dent; that  the  agent  was  ignorAut  of  the  English 
language,  did  not  consult  professional  advisers,  and  that 
he  acted  negligently.  It  may  be  these  would  be  gronnda 
for  the  Bepubllc  taking  some  proceedings  against  their 
agDnt»  but  it  would  be  no  ground  for  setting  aside  the 
agreement  if  it  was  honestly  and  properly  entered  into. 
All  these  allegations,  and,  indeed,  others  to  the  like 
effect,  have  no  bearing  on  such  a  case  as  that  which  la 
presented  by  the  statement  of  claim. 

The  next  point  is  that  De  Izene,  who  entered  into  the 
compromise  on  behalf  of  the  Bepubllc,  exceeded  hii 
authority.  On  this  point  the  defendants  tendered 
affidavits  to  show  what  his  authority  was  and  that  it  had 
not  been  exceeded.  But  under  rule  4  no  affidavit  is 
admissible.  That  is  plain  from  the  terms  of  the  nile, 
itself.  In  regard  to  the  seoond  branch  of  the  nle 
relating  to  the  stay  of  frivolous  and  vexations  aetioiis, 
the  inherent  jurisdiction  of  the  court  over  these  sctione 
remains  unidBEeoted,  and  on  an  application  to  eta/  a 
frivolous  or  vexatious  action  affldarits  are  admiseible, 
not  by  virtue  of  the  rule»  but  of  the  general  Jurisdiction 
of  the  court* 

With  regard  to  the  allegation  that  the  agreement  of 
oompromiee  required  confirmation  by  the  Bepubllc,  that 
may  mean  either  that  confirmation  was  required  bj  the 
terms  of  the  instrument  conferring  the  authority,  or  by 
the  general  law  on  the  subject,  which,  the  plaintiifs' 
counsel  urged,  required  a  ratification  by  the  Government 
Itself.  I  must,  I  think,  give  the  pleader  the  benefit  of 
the  first  of  thcMe  propositions,  and  consequently  it  la  un- 
necessary for  me  to  express  any  opinion  on  the  second. 

But  the  want  of  authority  on  the  part  of  the  agent  sad 
the  neceesity  for  ratification  are  immaterial  if  the 
contract  was  in  fact  ratified  by  the  Bepubllc  The 
defendants  say  that  on  the  facts  stated  there  was  aneh  a 
ratification.  The  material  facts  stated  on  this  head  aie 
to  be  found  in  paragraphs  27,  29,  30,  31,  and  34  of  tbe 
statement  of  claim.  It  appears  that  the  ann  of 
£260,000,  theconeideration  paid  by  the  defendants fbrtfae 
oompronOsc,  was  paid  to  the  agent  of  the  GovemoMBt  on 
or  about  the  date  of  the  agreeoMnt— viz.,  the  29th  of  Kayi 
1885-Md  that  this  sum,  or  the  greater  part  of  it,  «•• 
received  by  tbe  Government  on  or  before  the  5tb  of  Angoat 
of  that  year.  On  that  day  a  resolution  vrat  passed  in  ignor- 
ance of  the  facU.  Being  bound  to  accept  this  allegatton  as 
true,  I  cannot  hold  that  this  resolution  was  a  xatifiea- 
tion. 

The  statement  of  dalm  proceeds  to  allege  that  the  u 
fado  Government  oame  to  an  end  in  June,  1886,  and 
that  it  was  sucoeeded  by  tkdejure  Government,  and  that 
the  de  jure  Government  ascertained  the  true  facta,  and 
that  in  consequence  of  the  diaoovery  of  the  facta  the 
Government  of  the  Bepubllc,  on  the  31st  of  July,  W^* 
passed  the  resolution  which  U  stated  in  paragraph  30  of 
the  statement  of  daim.  The  resolution  is  thus  stated : "  (jJ 
That  the  Government  did  not  accept,  or  admit  as  re^irw* 
the  said  sum  of  £260,000  paid  as  aforesaid,  except  tf 
part  payment  and  on  aooount  of  the  moneys  owing  hy 
tho  defendants  to  the  Government ;  (2)  that  the  Govetn- 
ment  accepted  the  said  agreement  of  aompromlse  only 
in  that  sense,  and  that  in  the  event  of  an  attempt  to 
give  to  it-tbe  meaning  of  a  final  settlement  In  fall  p»7' 
ment  or  final  liquidation,  the  Government  dedared  sucli 
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9gneakBat  of  (wmpromlBe  roid  and  without  any  eftoot 
vhataoever  aeeordiog  to  tho  laws  of  Pera.*' 

The  eifeet  of  this  resolution  is  plaio.    It  is  an  attempt 
to  aflirm  in  part  and  to  disaffirm  in  part.    A  principal 
BBst  act  eoneistentlj ;  he  cannot,  u  was  stated  bj  Lord 
Eenjon,  Uow  hot  smd  cold ;  or,  to  use  Lord  Oairos'  ex- 
IKssion,    deriTed    from    the    Scotch   phraseology   he 
csmkot  approbate  and  reprobate  at  the  same  time;  he 
most  adopt  entirely  or  repudiate  entirely.    It  is  soarcelf 
necewary  to  dte  any  authority  for  these  ptopositions. 
I  may  rrfer  to  Wihon  ▼•  PouUer,  2  Str.  859,  where  the 
coat  was  deatly  of  opinion  that  the  sereriog  of  parts 
of  certsla  bonds  was  an  affirmance  of  the  defendants' 
ad  io  laying  out  the  money,  and  that  the  plaintiff  could 
not  stow  the  act  as  to  part  and  disavow  it  as  to  the  rest. 
I  refsr  also  to  Smith  t.  Hodion,  4T.  R.  211,  where 
Laid  Eteyon  gave  the  Judgment  to  which  I  hafe  re- 
fened;  sad  saya  : — **  Although  the  assignees  may  either 
affiiB  or  disaffinii  the  oontraot  of  the  bankrupt,  yet,  if 
thsy  do  alBna  it,  tfaej  must  act  consistently  throughout ; 
Ibtj  eaanoty  as  baa  often  been  observed  in  oases  of  this 
Mad,  blow  hot  and  eold ;  and  as  the  assignees  in  this 
erne  treated  this  transaction  as  a  contract  of  sale,  it  must 
be  punned  throngfa  all  its  oonsequenoes."    I  refer  also 
to  IViaee  v.  Ckurk,  1  B.  &  0.  186,  where  Abbott,  0.  J., 
said  It  waa  the  duty  of  the  principal  to  notify  his  objec- 
tioa  to  the  good^  witiiin  a  reasonable  time  after  he  re- 
edved  inteUigttiee  of  the  purchase  which  had  been  made 
not  in  aceoidau'.  ewith   the  authority  he  had  from  the 
agent.    Nowth    resbhition  h#re  li  ambiguous,  but  the 
act  of  the  BepnaUo  in  retaining  the  £260,000  is  plain 
and  BsambignoasL    The  resolution  admits  the  receipt  of 
the  aoosy  by  the  Cbveniment  which  passed  it,  although 
this  IB  not  of  importaneey  becanse  the  previous  Gh>vem- 
oeof,  whi^  I  am  bound  to  accept  as  de  fure  Govern- 
ment^ had  already  received  It. 

The  RepnMio^  then,  with  full  knowledge  of  the  facts, 

deliheiately  fnaiflt  on  retaining  the  money  paid  as  the 

eoDf {deration  for  the  release.    A  merchant  who  instructs 

i  to  bay  goods,  when  the  goods  are  bought  not  in 

I  with  l^e  an^ority  cannot  retain  the  goods  ; 

he  mast  retom,  or  at  sU  events  offer  to  return,  within  a 

leaaoaaUe  time ;  if  he  does  not,  he  adopts  the  tranaac- 

tion.    Here  the  2S60,000  would  not  have  been  paid  had 

It  net  been  for  the  agreement.    In  the  expressive  and 

eesphatte  langoage  of  the  agreement  itself  it  was  paid 

**  as  tte  priee  of  perpctoal  peace  "  between  the  Bepublic 

andthedifendants.    The  Republic  retained  the  price 

with  the  knowledge  of  the  f  actii — at  least,  from  the  31«t 

of  Joiy,  1886,  to  the  7th  of  October  following,  when  the 

"Viit  was  iMrtd.    *  By  their  statement'  of  claim,  delivered 

on  the  7th  of  February,  1867,  they,  having  themon^y 

rtiD  in  their  IVeasnry,  or  having  spent  it,  do  hot  even 

then  oiler  to  return  it  or  even  to  bring  it  into  court. 

AH  they  do  U  to  offer  to  bring  it  into  account.    Quite 

apart  fimn  the  question  of  ratiQcation,  by  reason  of 

thrir  havtog  retained,  for  what  appears  to  me  to  be  an  un- 

naeaaable  tiow,  the  price  paid  for  the  release  contained 

ift  the  compromise^  they  could  not^  it  is  plain,  obtain 

any  Judgment  except  on  the  terms  of  refunding  or 

nfcg  faito  eourt.    Bven  on  the  argument  of  the  case 

aft  Am  bar   the    Republic    did    not   offer,    bj   their 

eomad,to  Mng  the  £260,000  or  any  part  into  court. 

ne  m»ait,  in  my  opinion,  is  that  they  are  within  the 

sesafag  ef   rule  4.     They  do   not  show  any  reason- 

flAleeaBssof  action,  and  the  statement  of  claim  ought 

to  be  sfimck  out. 

ncB  comps  the  qoesilon  whether  the  action  should  be 
Amiseed.  The  notice  of  motion  does  not  ask  in  terms 
tm  the  disadeeal  of  the  action,  but  it  does  ask  for  such 
elher  evder  ae  may  be  proper  ;  and  there  seem  to  me  to 
he  two  reasons  why  I  should  dismiss  the  action.  First, 
the  pIcadeT  has  made  the  best  of  his  case.  I  am  satisfied 
ttat  he  could  not  state  it  better  than  he  has  stated  it. 
Thsa  the  ^afaitilis  are  etill  deliberately  retaining  the 


money.  It  is  a  very  different  thing  to  offer  to  bring  the 
money  into  account  and  keeping  this  large  sum,  as  I  have 
said,  in  their  Treasury,  or,  having  spent  it  for  the  pnr- 
pose  of  the  Republie,  and  refunding  it  or  bring- 
ing it  into  court  There  is  no  <rffer  even  now 
made  as  I  understand  it.  [Romer,  Q.O. — No,  my  lord.] 
It  was  not,  then,  by  inadvertence  that  the  offer  was 
omitted.  Not  only  is  there  no  such  offer,  but  the  plain- 
tiffs now  deliberately  refuse  to  make  it.  The  result, 
therefore,  I  think  is  that  no  good  can  come  of  this 
lengthy  litigation,  and  that,  in  acoordanoe  with  the 
Jurisdiction  conferred  upon  me  by  the  rule,  I  ought  now 
rummarily  to  put  an  end  to  the  thing.  I  therefore 
strike  out  the  claim  and  dismiss  the  action  with  costs  r 
but  of  course  I  allow  no  costs  of  the  affidavit,  which  I 
have  said  was  not  properly  usable. 

Solicitors,  Barnes  A  Bernard ;  (7.  <fe  5.  SarrUoti  <t 
Co. 


Oban.  Div, 
Stirling, 


'iv.  1 


June  28, 29;  Oct.  26. 
MiLis  V,  Fox.  (a.) 

IiifanW  BmtyMni  Ad,  1855  (18  A  19  Vid,  c.  43)— 
In/ant — Estoppel — fTard  of  court* 

Ptfypoeah  for  m  eettlement  on  the  marriage  of  an 
in/ant  w  ird  of  eourt  were  brought  into  chantbera,  which 
purported  to  e-'t  out  the  property  to  which  the  infant 
waa  entitled  as  tenant  in  tail  under  a  eettlenunt  of  1857 ; 
but  by  incuivertenee  a  eale  of  eome  of  the  real  eeiate  to  the 
London  School  Board  and  the  payment  into  court  of  the 
purcha$e'>money  wa$  overlooked,  and  the  property  de^ 
scribed  €ls  though  no  aueh  sale  Jtad  taken  place.  The 
trustees  of  the  settlement  made  an  affidavit^  which  waa 
read  in  support  of  the  proposals^  and  whieh  oomlained 
the  sanw  wietake.  On  the  basis  of  the  proposalSt  the 
eourt  sanctioned  a  sMemmt,  whid^  was  carried  out  by 
the  infant  dtsentailing  under  the  Infants'  Bettiemmt 
Act,  1855.  The  infant  married,  reached  tweniy^^ne, 
dismtailed  the  fund  in  court,  and  sctUsd  it  upon  hersdf, 

Hdd,  that  the  trudce  of  this  hut  seUlemiSnt  and  the 
hMdy  were  estopped  from  setting  up  a  tiUe  to  the  fund 
adverse  to  the  trustees  of  her  marriage  sMcamt,  in 
oonseguenos  of  the  misrqiresentation  [oHTiough  innocent) 
of  the  trustees  of  the  settlement  of  1857,  whieh  mti- 
representation  had  been  made  on  her  behalf. 

Action  by  the  trustees  of  the  marriage  settlement  of 
the  defendant  George  Fox  and  Marion  Jane,  his  wife,  for 
the- purpose  of  establli^l^iig  the  title  of  the  trustees  to 
one  moiety  of  a  sum  of  between  it8,000  and  £9,000 
Oonsols,  paid  into  court  by  the  School  Board  for  London 
in  reepect  of  lands  subject  to  the  trusts  of  the  settlement 
which  had  been  taken  by  them. 

The  defendant  Marion  Fox  and  her  sister  were  entitled, 
under  a  settlement  dated  the  23rd  of  April,  1857,  to  real 
estate  as  tenants  in  common  in  tail  in  equal  shares.  In 
1883  the  School  Board  for  London  took  part  of  the  laud 
oompulsorily  and  paid  the  purohase-money  into  court,. 
represented  by  tlie  sum  of  Oonsols. 

On  the  23rd  of  May,  1884,  Marion  Fox,  then  Marion 
Mills,  an  infant,  applied  in  due  form  for  leave  to  marry 
the  defandant  George  Fox,  and  to  make  a  settlemeat 
under  the  Infants'  Settlement  Act,  1855. 

Proposals  for  a  settlement  were  carried  int)  chambers 
which  purported  to  contain  a  statement  of  the  property 
of  Marion  Fox,  but  by  inadvertence  the  sale  to  the 
School  Board  was  lost  sight  of,  and  the  descriptions 
contained  were  the  same  as  though  this  sale  had  not 

(a.)  Reported  by  Hbicrt  T.  Law,  Esq.,  Barrister'* at- 
Law. 
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H»K  OOUBT. 


Mills  v.  Fox. 


HiGft  OOVBT. 


«M]d  only  tettle,  or  oontraot  to  settle,  iiiider  the  pro- 

fUDM  of  the  Infaots'  Settlement  Act.  1855,  and  with 

He  Miiethm  of  tlie  oourt,  and  that  the  onlj  settlement, 

«  eontract    for    a   settlement,  whioh  the  oonrt  had 

aawliooed  waa   that  oontalned  in  the   deeds  of    the 

Sad  o(  J0I7,  1884,  and  that  the  ooart  had  no  power 

t»  alter  fhaia.    I  think  that  these  objections  are  of  great 

vwg^t,  and  I  am  anable  to  aee  how  it  is  possible  folr  me 

to  redif  J  ttw  deeda  in  the  absence  of  any  independent 

eontract  biattig  on  Mrs.  Fox.    It  was,  however,  farther 

eoataided  oa  behalf  of  the  plaintiffs  that  both   the 

■arrisfe  sod  the  aettlement  were  sanotioned  by  the 

eoori  01  tbe  faith  of  a  xepresentation  of  fact  made  bj 

her,oroaber  bf  half,  that  at  the  date  of  the  order  of 

the  21jt  of  Jnly,   1884,  the  defendant  Mrs.  Fox  was 

entitled  to  an  estate  tail  in  the  property  the  parobase- 

aMB^  of  which  ia  represented  by  the  f  and  in  court,  and 

tfcst  JB  eqoity  she  ia  lx>nnd  to  make  good  sach  represeo- 

t«CfaB  or,  at  all  eTents,  to  abstain  from  setting  up  in 

Asadf  say  title  t>  the  fond  inconsistent  therewith.  The 

iMroa  this  sabject  ia  thas  stated  by  Lord  Oranworth  in 

fhs  wen-known  ca^  of  Jcrden  t.  Mon^y^  5  H.  L.  Gap. 

I85,S10,  21S:  *'It  ia  said  that  upon  a  principle  well 

known  in  the  law,  fonnded  upon  good  faith  and  equity, 

a  pnndpU  equally  of  law  and  of  equity,  if  a  person 

mskca  any  false  reprisaentation  to  another,  and  that 

44her  acta  upon  that  false  representation,  the  person  who 

hasmide  it  shsll  not  afterwards  be  allowed  to  sat  up 

what  he  ssid  was  fslse,  and  to  assert  the  real  truth  in 

place  of  the  f^lsebood  which  has  so  misled  the  other. 

That  is  a  prioefpfe  of  nnirersal  application,  and  has  been 

jMDliniiari/  applied  to  cases  where  representations  haye 

kssD  mads  as  to  the  state  of  the  property  of  persons 

atoat  to  ooDtraet  marriage,  and  where,  upon  the  faith  of 

anoh  npresentat'ons,  marriage   has    l>een    contracted. 

Ihem  the  peraon  who  has  made  the  false  representstions 

%ss  ia  a  grs^^  many  eases  been  held  bound  to  make  his 

iMssntatloDa  good.'*      Bis   lordship  then  refers   to 

JMBb  v.  fFtTUiMon,  1  B.  0.   0.   543 ;  MonUJwrt  v. 

JbritflDfv,  1  W.  BI.  363  ;  and  QaU  v.  Lindo^  1  Vern. 

4i^mA  eoBtinuea  :  *' These  principles  are  plainly  and 

(■My  intelliRible,   and  quite  consistent  with  good 

—■■b  nd  I  ahonld  be  in  the  last  degree  sorry  that  any 

4ghlm  or  deeision  to  which  I  am  a  party  should  lead  to 

•  irtha  Oat  I,  in  the  slightest  degree,  question  their 

Ckly.  Kay,  more,  I  think  that  the  principle  has 
csoied,  and  may  be  carried,  much  further ;  be- 
^  iMw  I  ttink  It  ia  not  necessary  that  the  party  making 
;,.  Ae  ifpraectation  should  know  that  it  was  false ;  no 
'    ^     *       1  have  been  intended  at  the  time.    But  if  the 


rfgr  has  unwittingly  misled  another,  you  must  add  that 

has  misiad  another  under  such  circumstances  that  he 

ground  for  supposing  that  the  person 

\  he  waa  misleading  was  to  act  upon  what  he  was 

It  will  not  do  if  he  merely  said  something, 

it  to  be  quite  right,  and  then   that  some 

ff,  having  heard  and  acted  upon  it,  should  after- 

Bome  to  him  to  make  it  good." 

CrUseaa'  Bank  of  Louisiana  r.   First  National 

t^  New  OrUan$  (L.  B.  6  H.  L.  352,  860),  Lord 

[^^bane  aaya: — ^^I  apprehend  that  nothing  can  be 
.  ^y  eertain  than  this — that  the  doctrine  of  equitable 
'.  j^Hd  by  representation  is  a  wholly  different  thing 
.  Am  eoitraot,  or  promise,  or  equitable  assignment,  or 
gftythi^gof  that  sort.  The  foundation  of  that  doctrine, 
I  ii  a  Tery  important  one,  and  certainly  not  one 
to  be  departed  from,  is  this  —  that,  if  a  man 
ig  with  another  for  yalue  makes  statements  to  him 
t  to  existing  facts  whioh,  being  stated,  would  affect 
estttraet;  aad  without  reliance  upon  which,  or 
'^  '  the  statement  of  whioh,  the  party  would  not 
"le  contract,  and  which,  being  otherwise  than 
}  stated,  would  leare  the  situation  after  the 
\  from  what  it  would  hare  been  if  the 
kad  not  been  made,  then  Hhe.  person 


making  those  representations  shall,  so  far  as  the  powers 
of  a  court  of  equity  extend,  Im  treated  as  if  the  repre- 
sentations were  true,  and  shall  be  compelled  to  make 
them  good.  But  those  must  be  representations  oon- 
oeming  existing  facts."  He  then  proceeds :~"  The 
limits  of  that  doctrine,  and  the  distinction  lietween  it 
and  contract,  were  carefully  examined,  and,  I  think, 
well  pointed  out  in  the  Judgment  giren  by  Lord  Oran- 
worth in  this  House  in  the  case  of  Jorden  r.  Monsy^** 

Now  in  the  preaent  case  the  propoealt  for  the  settle- 
ment carried  in  on  l>ehalf  of  Mrp.  Fox,  and  the  affiiarit 
in  support  of  it,  constituted  a  representation  of  fact 
made  on  l>ehalf  of  Mrs.  Fox — that  she  was,  at  the  date 
of  them,  tenant  in  tail  of  the  priperty  in  question, 
and  had  power  to  conrey  it  by  means  of  a  disentailing 
assurance  ;  and  the  court,  being  applied  to  by  her  to 
tooction  her  then  contemplated  marriage,  gave  such 
sanction  on  the  faith  of  that  lepresentation,  and  oa  the 
terms  that  the  property  to  which  it  relet  Mi  should 
(along  with  other  property)  be  disent  died  and  conveyed 
to  trustees,  and  thus  secured  for  the  l>eaeflt  of  Mrs. 
Fox  and  the  issue  of  the  contemplated  marriage,  which, 
in  fact,  was  not  allowed  to  take  place  until  the  court 
had  ascertained  that  the  proper  assurances  had  been 
executed  by  Mrj.  Fox  and  her  huslMnd.  Under  these 
oireumstanoes,  the  case  appears  to  me  to  be  brought 
within  the  principle  laid  down  by  Lord  Grauworth  and 
Lord  Selborne. 

VariooB  points  were,  however,  made  on  behalf  of  the 
defendantp,  and  it  may  be  right  that  I  shoul  i  deal  with 
them  in  detail.  It  waa  aaid  that  the  representation  was 
entirely  innocent,  and  was  a  mtre  mistake,  and  that 
there  waa  no  fraud.  As  regards  the  Innocent  nature  of 
the  repreaentation  aad  the  absence  of  fraud,  the 
objection  appears  to  me  to  be  met  by  what  is  laid  down 
by  Lord  Oranworth  in  Jorden  v.  Moneys  and  the  present 
plaintiffs,  the  trustees  of  the  settlement  aanctioned  by 
the  oourt,  cannot,  in  my  opinion,  be  regarded  as 
strangers  who  are  not  entitled  to  call  on  Mrs.  Fox  to 
make  the  representation  good. 

Mistake,  again,  may  well  be  a  ground  of  relief  in  eases 
where  it  i%  of  such  a  nature  that  it  would  be  inequitable 
to  enforoe  the  obligation  arising  out  of  the  repreaenta- 
tion made.  In  the  present  case  it  was  the  meining  and 
intention  of  all  parties,  and  of  the  oourt,  that  the  whole 
of  the  lady's  property,  except  the  attm  of  £18,000,  should 
be  settled,  and  the  mistake  which  actually  occurred 
amounts  to  little  more  than  a  mitdescription  of  part  of 
that  property.  Under  these  circumstances,  it  appears  to 
me  that,  so  far  from  the  mistike  giving  rise  to  any 
equity  to  relief  from  obligation,  there  would  be  a  failure 
of  equity  if  the  obligation  were  not  enforced  to  the 
extent  of  Mrs.  Fox's  interest  In  the  f  and  which  repre- 
sents the  purchase-money  of  the  property  taken  by  the 
liondon  School  Board. 

It  was  further  said  that  at  the  date  of  the  order  and 
of  the  marriage  Mrs.  Fox  was  simply  tenant  In  tail  of 
the  fund ;  that  the  court  could  not  have  ordered  her, 
after  her  marriage,  to  execute  a  dlsentiiling  deed  of  the 
fund  (for  which  proposition  the  case  of  Eilhera  v. 
ParkiMon  was  cited) ;  and  that  the  circumstance  that 
she  has  In  fact  executed  one  ought  not  to  prejudice  her. 
If  she  had  not  executed  the  disentailing  deed  it  may  be 
that  I  should  have  found  it  necessary  to  inquire  to  what 
extent  a  court  of  equity  will  actively  enforce  the  making 
good  of  representations,  and  whether  it  will  order  the 
execution  of  a  disentsiling  deed;  and  in  dealing  with 
the  latter  point  the  principles  laid  down  by  the  Oourt  of 
Appeal  in  Banke$  v.  Small  wouM  have  to  be  regarded. 
But  I  think  that  I  am  relieved  by  Mrs.  Fox's  own  act 
from  any  such  inquiry.  By  reason  of  the  execution  of 
the  disentailing  aHsurance  she  hss  become  the  only  person 
(other  than  the  plaintiffs)  who  can  claim  any  interest  in 
the  fund  in  court.  Now  the  doctrine  laid  down  by  Lord 
Oranworth  and  Lord  Selborne,  and  the  oases  oitid  by  the 
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former,  appear  to  me  to  tliow  that  a  person  who  hat 
made  auoh  a  representation  aa  is  referred  to  will 
not  be  allowed  by  a  oourt  of  eqnitj  to  set  ap  on 
faia  own  behalf  as  against  the  person  entitled  to 
the  benefit  of  the  representation  a  olaim  founded 
on  the  nntrnth  of  the  representation  he  has  made.  In 
the  words  of  Lord  Oranworth  the  person  who  has  made 
the  representation  oannot  afterwards  be  allowed  to  set 
np  that  wbioh  he  has  said  was  false,  and  to  assert  the 
aaal  trnth  in  the  plaoe  of  the  falsehood.  When  Mrs. 
Fox  applied  to  the  oourt  to  sanction  her  marriage  the 
representation  was  made  on  h*er  behalf  that  she  was  the 
tenant  in  tail  of  one  moietjr  of  the  property  taken  by  the 
School  Board,  and  she  obtained  the  sanction  for  which 
she  asked  upon  tbat  representation.  She  was  thereby 
precluded  (as  between  herself  and  the  plaintiffs)  from 
denying  the  truth  of  it,  and  it,  consequently,  precluded 
from  denying  that  one  moiety  of  the  property  taken  by 
the  School  Board  was  effectually  disentaikd  and  assured 
to  the  plaintiffs  upon  the  trusts  of  the  settlement,  and 
that  the  plaintiffs,  as  such  trustees,  became  abeolote 
owners  of  the  propeity,  and  therefore  entitled  to  the 
purchase-money  payable  in  respect  of  it.  She  can  only 
make  out  her  title  to  that  purchase-money  by  alleging 
that  in  trnth  she  had  not,  at  the  date  of  the  disentailing 
deed,  any  interest  in  the  property  at  all,  but  that  the  prop- 
erty had  long  before  been  oonveyed  to  the  School 
Board.  That,  in  my  judgment,  she  is  not  at  liberty  to 
do,  and  I  think  tbat  her  position  in  this  respect  is  not 
affected  by  the  circamstance  that  she  was  an  infant 
when  the  representation  was  made.  The  defendants  are 
consequently  precluded  from  setting  up  any  title  to  the 
fund  adtersely  to  the  plaintifEs  as  trustees  of  the  mar- 
riage settlement,  and  one  moiety  of  the  fund  ought  to 
be  transferred  to  them. 

Declare  that  the  defendants  are  precluded  from 
setting  up  any  title  to  the  funds  in  court  adyerse  to 
that  of  the  plaintiffs  as  trustees  of  the  indentures  of  tbe 
2Snd  of  July,  1884,  in  the  pleadinga  mentioned,  and 
that  one  moie^  of  such  jfund  ought  to  be  tranif erred  to 
the  plaintiffs  upon  the  tmats  of  the  aeeond  of  anch  in- 
dentures. 

Solicitors  for  the  plaintUb,  J7o22tzms,  Shn^  A  Coward, 

Solicitors  for  the  defendants,  Palmer^  Eland,  A 
NettU^hip. 


July  6. 


a  B.  DI?.  (Lord  Coleridge,  0.  J.,  I 
and  Denman,  J.)  | 

Bjta.  V.  Eeoobder  of  Haitley.  (a.) 

GoBWcrhi'-^Oasworki  Olaum  Ad,  1847  (10  Fm<.  e.  15) 
a.  35 — JuHktieUon  of  quarter  aessiotM  to  inquire  into 
eonceme  of  oympany-^Be'Opening  ocoowniB-^GotU. 

A  pOition  woe  presented  in  1885  under  section  35  of  the 
Qoiworke  Clauees  Act,  1847,  to  the  Beeorder  of  HanUy 
praying  Mm  to  appoint  a  person  to  inquire  into  the  adual 
condition  of  the  British  Gas  Light  Co.,  and  an  account^ 
ant  was  appointed.  He  examined  into  the  accounts  of 
the  previous  year  and  of  all  other  years  since  1871,  ancl 
drew  up  a  report.  It  was  admitted  that  the  whole  of 
the  reserve  fund  uhu  not  then  and  never  had  been  in^ 
vested,  and  that  the  prescribed  nuueimum  dividend  had 
not  been  paid.  The  recorder  held  that  the  company  s 
earnings  had  leen  sufficient  to  pay  the  masBimum 
dividend  and  to  Jiave  kept  invested  the  whole  of  the 
reserve  fund,  reduced  the  price  of  gas  6cf.  per  1,000  cubic 
feet,  and  ordered  the  company  to  pay  the  expenses  of  the 
inquiry  and  the  costs  of  the  petitioners. 

Held,  on  application  for  a  certiorari  to  quash  Uie 

(a.)  Reported  by  A.  H.  Tonn,  Baq.,  Banriater-ait*Law. 


order,  that  the  order  was  bad,  except  as  to  the  direction 
that  the  company  should  pay  the  costs  of  the  accountant. 

Bole  calling  on  the  Beeorder  of  Hanley  to  show  cause 
why  a  certiorari  should  not  issue  to  quash  an  order  made 
by  him  sgainst  the  British  Oas  Light  Go.  in  that  borough 
directing  a  reduction  in  the  price  of  gas  famished  by 
them  and  also  payment  of  the  costs  of  an  inqniry  under 
section  35  of  the  Gasworks  Glauses  Act,  1847.  The- 
facts  and  arguments  fully  appear  from  the  judgment. 

Sir  R.  E.  Webster,  A.O.,  Bosanquet,  Q,C,,  and  A^ 
Young  showed  cause.  i 

Sir  H»  Davey,  Q.C,  Balfour  Browne,  Q.O.,  and  ' 
Boddam,  in  support  of  the  rule.  ' 

The  judgment  of  the  court  (Lord  Oolxridox,  O.J.,  and  | 
Dbnman,  J.)  was  delivered  by 

DsNXAN,  J. — This  was  a  rule  nisi  for  a  certiorari  to 
the  Recorder  of  Hanley  to  remove,  in  c  rder  to  be  quashed^ 
an  order  made  by  bim  on  tbe  11th  of  February,  1887» 
whereby  he  ordered  tbat  the  British  G-as  Light  Oo» 
should  make  a  reduction  of  6d.  per  1,000  cubic  feet  fa 
the  price  of  gas  sapplied  by  them  so  as  to  redace  the 
same  to  Ss.  per  1,000  cubic  feet,  and  to  pay  the  costs  of  ao 
inquiry  into  the  concerns  of  the  company,  and  the  coata 
of  the  petitioners. 

The  company  was  established  in  1824  for  the  purpoae 
of  snppljfing  gas  to  certain  places,  and  subMquently  in- 
corporated, with  limited  liability,  under  its  present  name. 
In  1858  tJie  company  obtained  an  Act  (81  Vict.  o» 
xzziii.)  giving  it  additional  powers  within  certain  limits 
iu  Staffordshire,  including  the  borough  of  Hanley,  and 
by  section  3  of  tbat  Act  the  (Hs works  Glauses  Act,  1847» 
was  incorporated  save  in  so  far  as  tbat  Act  waa  modified 
by  the  new  Act.  The  Act  contains  no  provision  mo  iffy- 
ing  section  35  of  the  Gasworks  Glauses  Act,  1847. 

The  Act  of  1858,  by  section  15,  after  reciting  that 
£42,610  had  been  expended  by  the  company  on  land,. 
&c.,  and  apparatus  for  the  eupply  of  gas,  provides  that  a 
separate  account  shall  be  kept  of  that  sum  and  of  all* 
sums  to  be  expended  on  similar  objects,  and  goes  oa  te 
enact  as  follows  :—'*  The  provisions  of  the  Ghiaworka 
Glauses  Act,  1847,  with  respect  to  the  amount  of  profit 
to  be  received  by  the  company,  ahall,  as  regards  the 
profits  which  may  acome  to  the  company  frooi   the 
supply  of  gas  within  the  limits  of  this  Act,  be  appUeable 
to  the  «ald  sum  ef  .£42,610  and  other  such  sums,  &e.^  ' 
arikich.  several  suins  shall,  for  the  purpose  of  estimaring^  : 
such  last-mentioned  profits,  be  deemed  to  be  the  patd-ap 
capital  applicable  to  the  objects  and  purpoass  of  thie    < 
Act  according  to  the  intent,  ftc,  of  the  Gasworks  Giaaae»    i 
Act,  1847  :  Provided,  neveitiieless,  that  the  capital  to  be    i 
expended  by  the  company  for  the  purposes  of  this  Ae^  i 
shall  not  exceed  £30,000  in  addition  to  the  £42,610,  smdl 
the  profita  to  be  divided  by  the  company  upon   tbe 
capital  expended  for  the  pniposes  of  this  Act  shall  not;  i 
exceed  £10  per  cent,  per  annum  in  respect  of     the 
£42,610,  nor  £7  10s.  per  cent,  in  respect  of  so  mueh  of 
the  £30,000  as  shall  from  time  to  time  be  actually  ex* 
pended."    Then  follow  several  clauses  relating  to   the 
price  of  gas,  its  quality,  and  the  testing  of  it,  w^bleb 
were  repealed  by  a  subsequent  Act  of  1866,  to  be  pve^ 
sently  refecred  to,  and  other  proviBiona  not  material  to 
this  case. 

By  the  Act  of  1866  (29  k  30  Viet,  cexix.)  the  cdmiaaee 
of  the  Act  of  1858  relating  to  the  price  of  gas  are  re-> 
pealed,  and  by  section  5  it  is  provided  that  the  manoaum 
charge  for  gas  supplied  within  the  limits  of  the  Act 
ahoakl  be  3s.  6d.  per  1,000  feet. 

By  a  subsequent  Act  (43  k  44  Vict,  c  cxx.)  the  ooia^ 
paoy  were  empowered  to  enlarge  their  works  and  expeiut 
£50,000  in  addition  to  the  sums  already  expendeiiy  ol 
which  £10,000  might  be  borrowed  on  mortgage.  Tbe 
profits  to  be  divided  hi  respect  of  the  £40,000  to  be  ex- 
landed  oat  of  the  capital  atock  of  the  company,  eiu|  o| 
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HioH  OotniT. 


iktUOfiOO  bonowod  on  mortgage,  weie  not  to  ezoeed 
tiipflroeiLt. 

^  atotion  6  of  the  Act  tho  Gnammtla  OUusm  Aot 

w  to  apply  to  tbo  undertaking,  and  bj  eeetfon  88  the 

aeioiiati  to  be  made  op  by  the  oompany  were  to  be  made 

'  ^  io  aceoTdatMHTwitii  the  proTiaiona  of  theOasworks 

(kme  Aet,  1872. 

fiy  aeetioB  35  of  that  Act  the  oompany  are  to  forward 
to  tte  local  anfhority  every  year  an  annual  atatement  of 
•eeomtB  made  up  to  the  end  of  the  preceding  year  in  a 
cestua  form.  The  eompaoy  had  in  the  present  case 
forvadcd  aeoonnf  s  in  the  form  sanctioned  by  the  Board 
of  Tbde  aader  the  proviaiona  of  that  sectbn. 

At  fti  quarter  aaaaiona  at  Hanley,  held  on  July  2  and 

3,  1881^  t  petition  waa  presented  by  gaa  ratepayers, 

andflntdion^  of  the  Gasworks  Olanaes  AoC^  1847,  oom- 

ploiniifof  the  acooanta  of  the  oompany  for  the  year 

eodfsg  1884,  and'  praying  that  an  accountant  might  be 

appooled  tb  inqniro  into  the  ODnoema  of  the  oompany. 

The  Reorder  appointed  Mr.  Garter,  who,  after  a  long 

iaqaiiy,  made  a  report  for  the  year  endio|^  June,  1884, 

sod  for  fetcjhd  prerioua  years,  as  far  back  in  faet  aa  1871. 

tte  was  done  hi  order  to  disooTer  whether  sums  had  in 

fanaer  years  been  improperly  charged  against  roTenue. 

The  secooataat  prooeeded  to  point  out  the  errors  in  the 

ytir  eadfaig  June,  1884.     It  was  contended  that  the 

icmtajer  cieeeaed  hia  jurisdiction  in  the  Judgment  he 

bss  pRmoQimed,  tihat  be  had  no    power  to    re-open 

aoGooBts  for  the  past  jeara,  but  that  he  was  confined  to 

the  secoonts  for  the  year  ending  June,  1884.  and  that 

aathefraBrwdiiiBdhad  not  been  invested*  nor  the  full 

diTJdeBd  paid,  the  rscctder  had  no  authority  f  o  order  a 

KBtetioB  of  the  price  of  gaa.    It  waa  also  contended 

ihat  ^  leeoida  had  not  the  power  to  inquire  into  the 

nsibod  of  jBanagement  of  the  concern,  that  he  exceeded 

^  joijsdiction    in    disallowing  and    carrying  to  the 

'  aoeonnt  for  the  year  1884  the  annual  amount 

1  for  depreciation  and  the  amount  Isid  by  as  an 

a  foady  that  the  order  for  the  reduction  of  the 

IvSeaof  90  was  bad,  because  unlimited  in  point  of  time, 

sad  ttst  the  recorder  had  no  Jurisdiocion  to  order  the 

^coopnytspay  tlie  coate  of  the  petition.     With  regard 

teOsinteoBtentioii,  it  is  clear  that  the  repoit  of  Mr. 

^■^  tad  the  judgment  of  the  reoorder  were  based  on  a 

^2^|teie»opaBing  of  the  accounts  for  preceding  years, 

^yMBoaa  were  made  aa  to  charges  claimed  by  way 

^  Vitefim  of  profits,  and  the  conclusion  arrived  at 

^  <b  inAta  ahonld  have  been  larger.    The  annual 

^ti  depreciation  and  insurance  which  were  so 

ism  to  be  loand  in  the  schedule  to  the  Act  of 


IMsad  Oe  forma  aanotk>ned  by  the  Board  of  Trade. 
Ws  hsim  oDBe  to  tlie  condualon  that  the  recorder  did 


his  jorifldiction,  as,  by  section  30  of  the  Act  of 
>^i  it  is  provided  that  profits  to  be  divided  in  any 
2^ihsO  notezaeed  the  prasoribed'rate,  unless  a  larger 
■Mmdfaaat'aiijy  tiaaeaeoeaBary  to  make  up  the  deflci- 
*9  «f  aqr  previoQa  dividend  wliidh  shall  have  fallen 
*itif  the  aaid  jearly  rate. 

.  %iS  l^  aeotioii  31,  it  ia  provided  that  if  the  profits 

^  *r  9BBV  amonat  to  a  larger  aam  than  is  suffioietot, 

ibg  np  any  defidenoy  in  any  previous  year,  to 

adiidend^  at  the  presorilied  rate^  the  excess  is  to 

d^aad  alao  its  interest,  and  the  two  are  to  ac- 

ift  oompoiuid  interest  until  they  reach  a  pre- 

ni,  or  tan  per  cent  of  the  nominal  capital, 

«« ia  to  form  a  reserved  fund. 

^Metfan  33,  when  the  required  sum  ia  reached,  tiie 

'        n  to  bono  loagttr  InveaMg  but  upp^ioA  to  tiie 

,-— -  ^npoMS  oC  the  eompaiqrt 

Bytfcthm  34,  if  in  any  ^ear  the  profits  divisible  db  not 

^Maat  to  the  preaeribed  rate  the  dividend  is  to  be  made 

21^  drawing  i^^  the  zeeerved  fund  from  time  to 

^hni  foUowa  aeetion  85,  the  clause  upon  which  the 
tuns.    After  providing  that  the  court 


of  quarter  sessions  may,  on  the  petition  of  two  gas  rate- 
payera,  nominate  and  appoint  some  accountant  or  other 
person  to  examine,  at  the  expense  of  the  undertakexa 
(the  amount  of  such  expense  to  be  determined  by  the 
said  court),  the  actual  state  of  the  concerns  of  the 
undertakers  and  to  report  the  proceeds.  *'  And  the  said 
court  may  examine  any  witnesses  touching  the  truth  of 
the  said  accounts  and  the  matters  therein  referred  to ; 
and  if  it  appears  that  the  profit  of  the  undertakers  for 
the  preceding  year  have  exceeded  the  prescribed 
rate,  the  undertakers  shall,  in  case  the  whole  of  the 
reserved  fund  has  been  ayd  then  remains  invested  aa 
aforesaid,  and  in  case  dividends  to  the  amoant  herein- 
before limited  have  been  paid,  make  such  a  rateable 
reduction  in  the  rate  for  gas  to  be  famished  by  them  aa 
in  the  judgment  of  the  said  court  shall  be  proper,  but  ao 
as  such  rates,  when  reduced,  thai!  insure  to  the  under* 
takers,  regard  being  had  to  the  account  of  profit  before 
received,  a  profit  aa  near  as  may  be  to  the  prescribed 
rate. 

By  section  37  a  heavy  penalty  is  imposed  upon   the 
undertakers  if  they  do  not  produce  to  the  court  or  to 
the  accountant  any  books  of  account,  bills,  receipts,  &c. 
Section  38  then  provides  for  the  keeping  of  an  ac- 
count to  be  sent  annually  to  the  clerk  of  the  peace. 

Taking  into  aoeonnt  the  whole  of  these  provisions, 
we  do  not  come  to  the  conclusion  that  the  accountant 
and  the  recorder  went  beyond  their  provtnoe  merely 
beoause  they  exaarined  into  the  acaaunta  of  years  pre-' 
vions  to  that  ending  June  SO,  1884.      It  might  be 
absolutely  necesaary  so   to  do  ia    order  to   asoettatn 
and  report  upon  the  actual  state  and  condition  of  the 
conoems  of  the  oompany  within  the  meaning  of  seotion 
35.  Moreover,  we  think  that  the  words  **  said  aocounta,*' 
into  the  trath  of  which  the  recorder  is  to  inquire  (though 
an  inaccurate  expression^  because  no  accounts  had  been 
previously  mentioned)  are  not  intended  to  refer  only,  if 
at  all,  to  the  account  prepared  by  the  accountant,  but  to 
the  accounts  of  the  oompany  required  by  the  subsequent 
section  38  and  by  any  provision  of  the  company's  special 
Acts.    But  we  feel  bound  to  hold  i^at  the  recorder  here 
has  made  the  order  lor  the  reduction  of  the  price  of  gaa 
in  this  particnlar  caae  without  jurisdiotion  by  disregard- 
ing tlie  limitation  of  his  power  to  make  auch  order  con- 
tained in  section  35.     For  it  appeara  on  the  faoe  of  the  ' 
judgment  of  the  reoorder  tha^  in  fact,  neither  had  the 
whole  of  the  reserve  fuud  been  invested,  nor  th«  whole  of 
the  prescribed  amount  of  dividends  paid.    He  expressly 
states  the  fact  to  be  so.    He  then  proceeds  to  put  an. 
interpretation  on  the  statute  which  we  think  it  is  incap. 
able  of  bearing — viz.,  tSsat  a  rateable  reduction  in  the 
price  of  gaa  may  be  ordered   by  the  court  wttea  '*  the 
ttudeitskers  have  dtawn  from  the  profits  of  the  uadeif^ 
takings  durine  its  career  enough  to  have  paid  all  divi^ 
dends  and  all  liabititfes,  and  alio  to  have  invested  and 
kept  invested  the  whole  of  the  reserve  fund."  This  asema 
to  us  to  amontft  to  an  idteration'  of  the  law  by  tba 
redOrder,  made  in  order  to  give  himself  jui<adiction  in 
thd  present  case.    The  order  is  silent  upon  tiie  point ; 
it  ia  probably,  therefore,  bad  for  the  want  of  any  state- 
ment on  the  subject,  but  that  point  haa  not  beau  maeh 
argued,  and  we  do  not  give  an  opinion  upon  it.   Poat^My 
the  objectiona  of  the  oompany  on  other  pointi  otgtvt  to 
prevail,  for  though  the  aoeountsint  and  reoerdor  might 
be  bound  to  Inquire  into  previous  aocoonts  for  the  pur- 
pose of  ascertaining  the  aetaal  etate  of  the  undertaking, 
it  doea  not  follow  that  when  accounts  have  beenpmpeH^ 
deMvered  and' remained  aaqneationed  for  yean 'eaodan 
35  woald  allow  a  r»-openlng  and  diaaUewanoe  of  those 
accounts  for  the  purpoaa  of  arriving  at  the  proper  result 
as  regards  tiie  qnestions  before  the  recorder  in  an  ioquiry 
such  as  thai  contemplated  by  section  35. 

Agate,  the'reoorder'a  views  as  ia  the  illegality  of  tie 
ohargee  for  depreciation  and  insnraaoe  —em  open,  to 
queatteo'  y  bnt  we  #ast  .car  Judgment  on  what  appears 
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to  be  matter  going  to  the  jurisdictioii  to  make  the 
order. 

There  is  one  point  upon  which  It  ia  neceeeary  to  give 
an  opinion.  By  eection  35  the  expenses  of  the  proceed- 
ing are  to  be  borne  by  the  company,  and  the 
amount  is  to  be  determined  by  the  court.  The  recorde  r 
has  ascertained  that  amount  at  £650,  and  there  is  no 
objection  to  his  order  in  that  respect;  but  he  has  also 
ordered  the  company  to  pay  the  costs  of  the  petitioners. 

There  is  nothing  in  the  statute  to  warrant  such  an 
order.  The  only  provision  as  to  costs  appears  to  be  in 
section  36,  where  the  court  Is  empowered  to  award  cost) 
against  the  petitioners  ;  and  «s  costs  are  entirely  the 
creation  of  statute,  we  cannot  hold  that  the  power  to 
inflict  them  can  be  given  by  implication. 

Btde  ahidltUe. 

Solicitors  for  the  prosecutors,  Venning,  Son,  A  Mann%. 

Solicitor  for  the  defendant^  E,  R.  TyrreU,  for  Lh' 
wtUyn  A  Ackrill^  Tunstall,  and  Arihwr  OhaUinoTt 
Haidey. 


BoBST  &  Co.  V.  Skaefell  MiKiiro  Go.  (a.) 

Bervice  out  of  tJie  furiidicHon — Adion  for  priea^  of  goodi 
sold  and  ddivered — De/mdanU  rending  in  lele  of 
Man — Place  where  eonirad  ought  to  he  performed-^ 
Ord.  11,  r.  (1  e). 

By  a  contract  made  by  the  plainiiffs,  a  firm  carrying 
on  oueintee  at  Lincoln,  and  the  defendants^  a  mining 
company  carrying  on  hueine$e  in  tJie  lele  of  Man,  it  toae 
agreed  thai  the  plaintiffe  ehould  make  an  engine  and 
ddiver  it  to  the  defendants,  and  erect  it  on  the  defend" 
ante*  premieee  in  the  lele  of  Man,  and  that  the  defend* 
ante  should  pay  for  the  same  on  their  engineer  giving  his 
oerUficate  that  it  had  been  erected  to  his  saHs/aetion, 
Nothing  was  specified  in  the  contract  as  to  the  place 
where  payn/ient  was  to  he  made.  The  plaintiffs,  who 
alleged  thai  they  had  performed  their  part  of  the  con- 
iraetf  desired  to  sue  (As  defendants  for  the  purchoH- 
money  in  the  High  Court, 

Edd^  thai  the  oonJbrad  to  pay  was  a  contrad  which 
ought  to  he  performed  at  Lincoln,  and  therefore  there 
was  power  to  aUow  a  writ  to  he  served  out  of  the  furis- 
diction. 

Summons  referred  from  chambers. 

The  summons  was  taken  out  by  the  defendants  to  set 
aside  an  order  made  by  Oharles,  J.,  giving  the  plaintiffs 
leare  to  serve  a  writ  out  of  the  jurisdiction.  The  plain- 
tifls  were  a  firm  oanying  on  business  in  the  city  of 
Lincoln.  The  defondants  were  a  mining  company 
oaring  on  business  at  Douglas,  in  the  lele  of  Man.  By 
a  contract  made  between  the  plaintifEs  and  the  defend- 
ants it  was  agreed  that  the  plaintiils  should  manufao« 
ture  an  engine  and  certain  machinery,  and  deliver  the 
same  to  the  defendants,  and  erect  the  same  on  the 
defendants*  premises  in  the  Isle  of  Man,  and  that  the 
defendants  should  pay  an  agreed  price,  on  their 
engineer  giving  his  certificate  that  the  engine  and 
machinery  had  been  erected  to  his  satiffaotion.  The 
action  was  brought  for  the  price  of  the  engine  and 
maohinety. 

Blahe  Odgers,  for  the  defendants.— This  ease  does  not 
come  within  ord.  11,  r.  1  (e).  The  contract  was  broken, 
if  at  all,  in  the  Isle  of  Man.  The  customary  rule  is 
that  where  goods  are  to  be  delivered,  payment  ought  to 
be  made  on  delivery,  unless  the  place  or  time  of  payment 
be  spedfled  in  the  oontiaot    This  is  aoase  of  goods  to 

(a.)  Beported  by  F.  G.  Bvgub,  Esq.,  Banister-at«Law    I 


be  delivered,  and  the  rule  applies  here,  with  the  addition 
that  the  engineer's  certificate  is  to  be  a  condition  pre* 
cedent  to  any  liability  to  pay.  Payment  and  delivery 
being  con  current,  it  follows  that  payment  was  to  be 
made  in  the  Isle  of  Man,  and  not  in  this  oountry.  This 
case  of  thb  sale  of  goods  to  be  deUverad  is  an  ex- 
ception to  the  general  rule  of  law  that\he  debt3r  must 
seek  his  creditor.  Another  exception  to  this  general 
rule  occurs  where  the  sea  comes  between  the 
parties,  as  is  the  case  here.  Sheppard's  Touch- 
stone (Preston's  Edition),  p.  378,  says  "the  obligor 
must,  at  his  peril,  seek  out  the  obligee,  if  he  be  iMra 
quaiuor  mcsnia  [read  maWa] ,  otherwise  the  obligation  is 
forfeit ;  but  if  the  obligee  be  not  within  the  kingdom  at 
the  time  when  the  thing  is  to  be  done,  he  is  not  bound 
to  seek  him."  This  follows  what  is  said  in  Co.  Utt., 
s.  340.    For  these  reasons  the  order  is  bad. 

Du\e,  for  the  plaintiffs.— The  old  authoritlee  whioh 
have  been  cited  are  really  In  favour  of  the  plaintiffs,  as 
they  only  lay  down  that  a  debtor  in  England  is  not 
bound  to  leek  his  creditor  out  of  England.  But  here  the 
creditor  is  in  England,  and  being  in  England  is  entitled 
to  sue  here.  This  is  dearly  a  contract  for  payment  in 
this  country.  The  proper  test  to  apply  is  the  question 
where  tender  ought  to  have  been  made.  The  defend- 
ants, in  order  to  auooessf  ully  answer  the  plaintiffs*  claim 
for  payment  by  a  plea  of  tender,  would  have  to  show  a 
tender  at  Lincoln.  Therefore  the  contract  to  pay  la. 
a  contract  which  ought  to  have  been  performed  within 
the  jurisdiction,  and  the  order  was  rightly  made. 

December  9.-— The  judgment  of  the  court  (SnvHBi 
and  A.  L.  Smith,  JJ.)  was  delivered  by 

Stbphbn,  J.— The  question  is  whether  we  have  power 
to  allow  a  writ  in  this  action  to  be  served  out  of  the 
jurisdiction.    The  contract  was  one  for  the  delireiy  of 
certain  machinery  to  be  used  for  the  purposee  of  the 
defendant  company;  and  the  company  were  to  pnj  on 
delivery  and  on  the  certificate  of  their  engineer,   bat 
nothing  was  specified  as  to  the  place  of  payment.     The 
question  depends  on  the  place  where  the  contraet  on^t 
to  be  executed.    We  think  that  hero  the  oontraot  to  pay- 
is  a  contract  which  ought  to  have  been  executed  at 
Lincoln,  it  being  a  general  rule  of  law  that  it  is  tke 
doty  of  the  debtor  to  send  the  money  to  the  creditor. 
The  ordinary  course  of  business  would  be  that  tlie 
defendants  would  send  a  cheque  to  the  plaintiffs  at  Uo-* 
coin ;  and  if  the  cheque  were  taken  in  payment,  that 
would  be  payment  at  liuooln.    Therefore,  this  Is  a  oaa» 
of  a  oontraot  which  ought  to  be  performed  within  tiko 
jurisdiction,  within  the  meaning  of  ord.  11,  r.  1  {e). 
We  may  add  that  some  Ught  is  thrown  on  the  question 
by  the  words  of  the  proviso  to  this  part  of  the  nde, 
*<  unless  the  defendant  is  domiciled  or  ordinarily  resident    \ 
in  SooUand  or  Ireland."    It  does  not  go  on  to  add  "  tbe 
Isle  of  Man  or  the  Ohannel  Islands."    Therefore^  w» 
have  power  to  allow  a  writ  to  be  served  out  of  the  juiiadi»- 
tion.    As  to  the  question  whether,  in  the  exeralse  of  oxur 
discretion,  we  should  allow  the  writ  to  go,  it  is  a  slmpLe 
rule,  existing  almost  in  the  nature  of  things,  that  tlie 
plaintiff  should  be  allowed  to  choose  his  own  /oinsm» 
prorided  that  that  forwn  have  jurisdiction.    Here  the 
pUdntlffs  have  chosen  the  High  Oourt.    There  is    it» 
reason  why  they  should  >>t  have  leave  to  issue  the  wtit. 
As  to  the  question  of  convenience,  the  balance  of  oon*  ; 
TCnienoe  seems  to  be  in  the  plaintiffs'  favoui!. 

Motion  dismissed. 

Solidtors  for  the  plaiatifls.  Page  A  Scorer. 

Solicitors  for  the  defendants,  Orowdy,  fhn^  A  ^irry*  ^ 
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Pndiee^B.  8,  C,  1883,  ord.  65,  r.  11 — Adminiaira* 
Hon  adioU'^Delay  in  proeeedingg — Oo9t9 — ReferencB 
to  taxing  oficer  Jor  inquiry  and  rtpori-^ Refer enee 
edading  to  oott*  incurrw  prior  to  October  24,  1883 
-"  Adion  then  pending,** 

Anudion  for  adminidralion  of  tJie  e&taie  of  a  tetta^ 
/m  Ml  MiMed  in  1876.  On  Auguet  8. 1888,  Baood, 
y.C,  wait  an  order  in  the  action  on  further  oonaidera" 
tion  iidanag  (inter  alia)  that  the  eoete  of  the  action  were 
eharfmUion  the  real  estate  of  the  teatatrix  in  exonera- 
tin  t/  her  peraonaltp^  and  directing  taxation  of  the 
eedtt/aUpariieo  to  the  action  a$  between  aolieitor  and 
dieri;  and  on  May  31,  1883,  Bacon,  Y.O.,  made  a 
/wriker  order  to  the  aame  effect  uHth  reference  to  the  eoitt 
$faB  pertiee  incurred  nnee  August  8,  1888,  hut  neither 
If  ikfu  orders  expreeely  direded  payment  of  the  eoeie 
whenaolasBed,  On  November  4, 1887,  the  aetitm  came 
(m,<m  a  Mooiui  further  ooneidmition,  before  Kay,  J., 
who  ttcrrapen  direeUd^  under  rule  11  of  order  65  of 
B.  8.  C,  1SS3,  a  reference  to  the  taxing  officer  for 
iwpiry  m4  nport  at  to  the  cause  of  the  delay  in  the 
pfwenfa'iift,  and  as  to  who  was  responsible  therefor, 

Bdd,  en  appeal,  (I)  That  neither  on  principle  nor  on 
the  autkoriUes  did  the  orders  made  by  Baoon,  V.C, 
amemftoanaHowanee  of  the  oosis  so  as  to  prevent  the 
fedffekftrewhfum  the  matter  afterwards  came  exercising 
aef  pemtr  gieen  him  by  rule  11  of  order  65  :  Qaarrell 
f.  Beckford,  1  Mad.  869,  and  Wilson  tr.  Metcalf,  1  Ruts, 
590,  iittinguished  :  (8)  That  the  power  given  by  ord, 
<S,  r.  11,  was  not  confined  to  the  case  where  costs  had 
ken  tsairred  on  behalf  of,  and  were  payable  by,  a  party 
totiki  ocMoft,  but  applied  €Uso  to  a  ease  where  costs  were 
ftijfdit  eut  of  a  fund :  (3)  That  the  power  given  by 
(he  nit  in  quettion  was  not  limited  in  its  operation  to 
9Btb  ieearred  on  or  after  October  24,  1883  [the  date 
vha  the  new  rules  came  into  operation),  but  was 
effktshie  to  all  code,  at  whatever  time  incurred,  in  any 
^dw  ttm  pending  ;  and,  therefore,  that  Kay,  J.,  had 
imuMditn^  when  the  matter  came  before  him,  to  direct 
e  r^emx  with  respect  to  costs  incurred  prior  to  October 
2^1883:  In  re  McGleUao,  33  W.  B.  888,  29  Ch.  D. 

m, 


hpfuH  from  Kay,  J. 

Qantkmi  were  raised  by  tbi«  appeal  with  reference  to 
■1 65,  r.  11,  of  the  B.  6.  C,  1883.  That  role,  so  far 
«iti>ttatetial  to  the  present  case,  provides  as  follows : — 
^Ifin  any  case  it  shall  appear  to  the  court  or  a  Jadge 
ttitsosb  have  been  improperly  or  without  any  reason- 
^  cnse  incurred,  or  that,  by  reason  of  any  nndae 
Myfa  pnoeediag  under  any  Judgment  or  order,  or  of 

■yaiMondnct  or  default  of  the  solicitor,    any  costs 

I<>|id7  ineorred  hare  nerertheless  proted  fruitless  to 

^(CBon  inoarring  the  same,  the  court  or  a  Judge 
•  .  fluiy     •     •     •    if  they  or  he  think  fit,  refer  the 

■■^to  a  taxing  officer  for  inquiry  and  report." 

^  Mtlon  was  an  action  for  administration  of  the 
^*^  «■!  personal  estate  of  a  testatrix,  and  it  had  been 
Mitaled  io  1876.  The  plsintiff  was  one  of  the  trustees 
^e^ei  m.  the  will,  and  also  a  specific  legatee.  The 
MsdsBts  were  the  other  trustees  of  the  will,  who  were 
•ho  exeeutois ;  a  decree  for  adminictration  was  made  on 
Ssvaber  81,  1876,  and  the  chief  clerk's  certificate  was 
teed  on  June  16, 1882. 

Ob  August  2,  1882,  an  order  was  made  by  Bacon, 
^•CL,  in  the  action,  on  further  consideration,  dedar- 
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ing  (inter  alia)  that  the  costs  of  all  parties  in  the 
cause  should  be  taxed  as  between  solicitor  and  client ; 
but  the  order  contained  no  express  direction  as  to  pay- 
ment of  the  costs  when  taxed.  On  May  31,  1883, 
another  order  was  made  by  Bacon,  Y.O.,  on  adjourned 
further  consideration,  declaring  that  the  costs  of  all 
parties  were  payable  out  of  the  real  estate  of  the 
testatrix  in  exoneration  of  the  personalty,  and  directing 
(inter  alia)  taxation  of  the  costs  of  all  parties  in  the 
action  since  August  2,  1882,  and  giving  liberty  to  any  of 
the  parties  to  apply  for  payment  of  the  said  costs  (see 
the  report,  31  W.  B.  854). 

In  1885  the  then  solicitor  of  the  plaintiff  raised  money 
by  way  of  mortgage  on  the  securi^  of  the  costs  due  to 
him ;  one  of  the  mortgagees  was  the  plaintiff's  present 
solicitor,  who,  in  1886,  was  retained  by  the  plaintiff  in 
place  of  the  former  solioitor. 

On  November  4,  1887,  the  action  came  on  on  second 
further  consideration  before  Kay,  J.,  on  an  application 
by  the  plaintiff  for  directions  as  to  payment  of  the  taxed 
coftts.  The  defendants  to  the  action  appeared  on  the 
hearing  of  the  application,  but  did  not  contest  the  order 
sought.  Kay,  X,  on  the  hearing  of  the  application,  refused 
then  to  make  any  order  for  payment  of  the  costs,  but 
direeted,  under  ord.  65,  r.  11,  of  R.  S.  C,  1883,  a  refer- 
ence to  the  taxing  officer  for  inquiry  and  report  as  to  the 
cause  of  the  delay  in  the  prosecution  of  the  action,  and 
what  costs  were  occasioned  thereby;  also  who  was 
responsible  for  such  delsy,  and  the  costs  occasioned 
thereby  or  any  part  thereof ;  aud  meanwhile  directad  the 
hearing  of  the  further  oonsideration  t«  stand  over. 

The  plaintiff,  the  present  solicitor  of  the  plaintiff,  and 
the  other  mortgagee  of  the  former  solicitor  of  the 
plaintiff  appealed.  The  order  made  by  Kay,  J.,  was  not 
drawn  up,  but  the  appeal  was  set  down  and  came  on  for 
hearing. 

T.  Brett ^  for  the  appellants. — The  order  made  by 
Kay,  J.,  directing  a  reference  is  ultra  vires  in  this  case, 
the  orders  made  by  Bacon,  Y.O.,  directing  the  costs  of 
all  parties  to  be  taxed  as  between  solicitor  and  client, 
and  declaring  that  the  costs  of  all  parties  were  charged 
on  the  whole  real  estate  of  the  testatrix,  practically 
amounted  to  a  direction  that  all  parties  were  to  be  paid 
their  costs  out  of  the  real-  estate,  and  Kay,  J.,  had  no 
jurisdiction  to  reriew  those  orders :  Krehl  t.  Park,  23 
W.  R.  475,  L.  R.  10  Ob.  33i;  Quarrdl  w.  Beckford^ 
1  Had.  269  ;  OluU(m  ▼.  Pardon,  T.  &  Buss.  301  ; 
Wilson  T.  Metcalf,  1  Buss.  530.  But  assuming  the  orders 
of  Bacon,  V.O.,  are  not  conclusire,  ord.  65,  r.  1 1,  is  not 
applicable  in  a  case  like  this,  where  the  costs  incurred 
are  payable  out  of  a  fund,  but  only  relates  to  cases 
where  costs  have  been  incurred  and  are  payable  by  one 
of  the  litigant  parties  :  Fnrnest  ▼.  Davis,  33  W.  R.  320. 
Again,  Kay,  J.,  had  no  power  to  make  the  lule  in  ques- 
tion operate  retrospeotirely  by  applying  it  to  the  delay 
that  took  place  and  to  the  co^ts  that  were  incurred  pre- 
Tions  to  October  24,  1883,  the  date  when  the  new  rules 
came  into  operation  :  In  re  McGlellan,*  33  W.  R.  888, 
29  Oh.  D.  495 ;  In  rt  Bradford,  31  W.  R.  919, 15  Q. B.D. 
635. 

Swinfen  Eady,  for  the  defendant  Roberts,  appeared, 
but  did  not  support  or  contest  the  appeal. 

Dibdin,  for  other  parties. 

OotTOK,  L.J. — ^This  is  an  appeal  from  an  order  of  Kay, 

*  But  see  the  case  of  Boswell  r.  Cooks,  ante,  p.  65, 
in  wbioh  it  was  held  by  the  Oouit  of  Appeal  that  the 
provision  contained  in  Form  No.  1,  Appendix  H.,  of  the 
R.  S.  0.,  1883,  relating  to  the  date  fiom  which  interest 
on  costs  runs,  was  applicable  to,  and  should  be,  applied 
in  taxation  proceedings  taken  after  October  24,  1883,  in 
respect  of  costs,  not  only  incurred,  but  also  adjudged  to 
be  paid,  before  October  24, 1883. 
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J.,  and  I  doabt  if  the  appeal  oaght  to  ha?e  been  set 
down,  as  the  order  made  bjr  Kay,  J.,  has  not  been  drawn 
up. 

Kay,  J.,  on  the  hearing  of  an  application  made  on 
aeoond  further  consideration  of  the  action,  refused  to 
make  any  order  pro?iding  for  costs  until  certain  inquiries 
which  he  directed  to  be  made  were  answered — ^that  is  to 
say,  he  directed,  under  ord.  65,  r»  11^  a  reference  to  the 
taxing  master  for  inquiry  and  report  as  to  the  cause  of  the 
great  delay  in  tbe  prosecution  of  the  proceedings — and  here 
the  delay  was  very  great— ?iz.,  from  1876  to  1887 — as 
to  what  costs  bad  been  occasioned  thereby,  and  who  was 
responsible  for  the  delay  and  the  costs  occasioned  there- 
by, or  any  part  thereof ;  and  he  refused  to  make  any 
order  on  tbe  application  until  these  inquiries  were 
answered.  The  plalntifC  in  the  action  and  the  present 
Bolioitor  of  the  plaintifE  hafc  appealed  from  that  order 
of  Kay,  J. 

Now  I  feel  great  reluctance  in  interfering  with  such 
an  order  made  by  tbe  judge  who  had  knowledge  of  the 
proceedings  in  tbe  action,  but,  of  course,  if  the  judge 
had  no  jurisdiction  to  make  the  order  we  should  inter- 
fere. 

With  regard  to  the  costs  incurred  since  October  24, 
1883,  there  can  be  no  question,  as  they  are  dearly 
within  the  operation  of  this  rule. 

As  to  tbe  costs  prior  to  October  24,  1883,  three  objec- 
tions bare  been  raised— first,  that  these  costs  had  been 
already  allowed  by  an  order  of  Bacon,  V.O. ;  secondly, 
that  rule  11  of  order  65  does  not  apply  where  costs  are 
payable  out  of  a  fund,  but  only  where  au  indifidual  has 
to  pay  a  partlcalar  sum- for  costs  ;  and,  thirdly,  that  rule 
11  of  order  65  is  not  retrospectife  in  its  operation. 

The  question  is  an  important  one,  not  only  to  solici- 
tors, but  also  to  persons  interested  in  estates  which  are 
being  administered. 

As  to  the  first  objection,  the  order  of  Bacon,  V.C,  of 
August  2,  1882,  directed  taxation  of  costs,  no  doubt  on 
tbe  footing  that  they  would  be  payable  out  of  the  estate. 
But  at  that  time,  in  my  opinion,  the  attention  of  the 
judge  was  not  called  to  the  matters  contained  in  the 
rule  we  are  now  considering,  for  this  rule  was  not  then 
framed,  and  at  that  time  it  was  a  matter  of  course 
generally  that  the  oofets  of  an  administration  action,  by 
whomeTer  instituted,  would  be  paid  out  of  the  estate. 

It  was  with  reference  to  that  general  practice  that  it 
was  held  in  In  re  McCUllan  that  rule  1  of  order  65  of 
the  fi.  8.  C,  1883  (which  restricted  the  generality  of  the 
practice  by  enacting  that  the  costs  of  administration 
actions  should  be  in  the  discretion  of  the  judge,  with  a 
saving  clause  in  farour  of  the  right  of  an  executor,  ad- 
ministrator, trustee,  or  mortgagee  to  costs),  did  not  apply 
to  costs  of  an  administration  action  instituted  by  a  residuary 
legatee,  and  incurred  before  the  new  rules  came  into 
operation,  and,  therefore,  that  an  appeal  lay  against  the 
disallowance  of  the  costs  of  the  residuary  legatee  in- 
carred  before  that  date. 

But  rule  11  was  made  to  call  the  attention  of  judges 
to  the  great  misofaief  resulting  from  delay  in  adminis- 
tration actions,  and  to  give  them  the  power— if  they 
needed  the  power — to  disallow,  cTen  as  between  the 
solicitor  and  his  client,  coets  occasioned  by  the  delay  in 
administration. 

I  do  not  consider  any  of  the  orders  of  Bacon,  V.O.,  to 
be  an  allowance  of  the  costs  so  as  to  prevent  the  Judge 
before  whom  the  matter  might  afterwards  come  from 
exercising  any  power  of  this  kind  given  him  by  tbe 
rules  and  orders.  As  to  the  cases  cited  in  support  of 
this  objection,  Qwxrrdl  y.  Btckford  was  a  case  relating 
to  the  costs  of  a  mortgagee,  but  the  original  order  there 
expre8sl>  directed  payment  of  tbe  costs  to  bo  made  to 
the  mortgagee,  that  they  should  be  added  to  bis  security, 
and  the  only  question  was  as  to  what  costs  came  within 
the  order,  and  it  was  held,  as  it  was  also  held,  in 
Glutton  ▼.  Pardon,  that  when  an  order  for  taxation  is 


made  it  includes  the  whole  of  the  costs.  WiUon  t. 
Mttcal/  is  more  like  the  present  case^  as  there  does  not 
eeem  to  hare  been  anything  in  the  original  order 
amounting  to  a  direction  for  payment,  bnt  it  appears  that 
the  court  there  considered  they  were  only  following  the 
decision  in  QuarreU  ▼.  BecJc/ord  without  attention  hann^ 
been  called  to  that  fact.  In  my  opinion  the  orders  made 
by  Bacon,  V.C,  do  not  preclude  Kay,  J.,  from  dealing  with 
the  disposition  of  the  costs  of  the  action  as  the  rales  and 
orders  give  him  vbe  power.  The  f^ct  that  there  was  no 
opposition  in  the  court  below  to  the  allowanoe  of  the  ooeta 
may,  I  think,  haye  influenced  Kay,  J.,  in  making  the 
order  he  did.  Ko  doubt  parties  are  always  willing  that  the 
coets  should  be  paid  out  of  the  money  of  someone  eke— 
we  constantly  see  that  illustrated  in  Lunacy  matteie-*bat 
that  very  fact  properly  infiaencea  the  judge  in  requiring 
a  more  strict  investigation.  In  my  opinion,  therefore, 
we  are  not  bound,  either  on  principle  or  by  authorl^,  to 
recognize  the  orders  of  Bacon,  V.O.*  as  condusiye. 

Then,  as  to  the  second  objection— that  rule  11  of  order 
65  does  not  apply  to  a  case  where  coata  are  to  be  ^o- 
yided  out  of  a  fund,  but  only  applies  where  an  iadi- 
yidual  has  to  pay  a  particular  sum  by  way  of  costs — thas 
is  a  complete  mistake.  To  restrict  the  operation  of  tbe 
rale  in  that  way  would  defeat  the  yery  object  ia  wisw, 
and  with  regard  to  which  the  rale  was  made,  and  would 
to  a  great  extent  render  the  rule  inoperatiye.  The  rale 
no  doubt  apeoially  provides  for  a  particular  case,  but  it 
does  not  shut  out  oases  where  costs  are  payable  out  of  a 
fund  in  which  the  litigant  parties  are  not  interested. 

As  to  the  third  objection — that  rule  11  of  order  65  is 
not  retrospectiye  in  its  operation— that  is  a  more  doubt- 
ful point.  The  cases  cited  in  support  of  this  eonteiition 
were  only  cases  relating  to  the  right  of  appeal  on  the 
subject  of  costs.  Those  cases  are  no  doubt  right  But 
the  question  we  haye  here  to  consider  is  whether  this 
power  gi?en  to  the  judge  by  rule  11  of  order  C5  of 
fi.  S.  0.,  1883,  is  confined  to  seeing  whether  any  delay 
has  occurred  since  tbe  new  rules  of  1883  came  into 
operation.  In  my  opinion  the  power  is  not  confined  to 
costs  incurred  since  the  new  rules  and  orders,  but  the 
rule,  being  general  in  its  terms,  must  be  oonstrued  mm  ap- 
plying to  costs  incurred  in  any  action  pending  when  the 
new  orders  came  into  operation. 

LiNDLBY,  L.J.— I  also  think  that  the  contention  on 
behalf  of  the  appellant  cannot  preyail.    The  power  gfyen 
by  rule  11  of  order  65  of  the  B.  S.  C,  1883,  ia  a  new 
power.     I  think  no  such  power  was  given  by  the  B.  S.  C, 
1875.    As  to  the  rule  itself,  nothing  can  be  mote  general 
than  its  words,  and  nothing  more  plain  than  its  object. 
I  take  the  same  view  of  the  rule  as  that  taken  by  Kay,  J. 
If  there  has  been  any  extraordinary  delay  it  is  perfeoilj 
competent  for  the  judge,  although  not  asked  to  do  so,  to 
direct  an  inquiry  to  asoertain  the  facts  and  to  see  who  is 
responsible  for  the  delay.    As  to  what  ought  to  be  done 
after  the  inqoiries  hare  been  answered  is  another  matter.    • 
I  think  the  judge  had  jurisdiction  to  make  the  order  he 
did  make  in  this  < 


Appeal  di$mit&ed,  with  eoita. 

Solicitors,  ff.  E.  Hood  Bam ;  Fields  Bo$coe^  A  Co.  ; 
0.  T.  Fotter. 
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A  rs  Addlestone  Ldtolsitk  Co. 
Benson's  Case,  (a.) 

CbiqMiijr— (7oji<rac<  fo  i$Bue  fuUy  paid-up  «Aar«$— 
50iB-tv^if(ra<ion  of  contnui — Winding  up— Claim  of 
antrihuionf  io  prove  for  damage$  for  breach  of  con- 
trad— Composies  Act,  1867  (30  (fe  31  Vid.  e.  131), 
s.  25— Gomposites  Ad,  1862  (25  <k  26  Vict  c.  89),  i. 
38,  SHl-ttduMi  (7). 

Tke  {m'ac^  o/  the  dedtion  in  Hoolda  worth  v*  Oitj  oC 
Glasgov  Bank,  28  FF.  B.  G77»  5  ijpp.  Cos.  317,  is  <Aa< 
o  penos  »io  ilaa  purcAcued  «Aare«  in  a  company  ha$ 
therehf  aminded  to  contribute  the  amount  of  the  value 
of  th«  flonn,  to  he  dealt  with  a$  part  of  the  cuede  of  the 
eompcMiff  ami  iherefore  cannot,  while  he  remains  eitJier 
vciuduiif  or  involuntarily  the  holder  of  the  ehares,  in 
any  way,  dirtcUy  or  indirectly,  withdravtf  from  the 
compaay  tmy  paii  of  thoee  aeute  which,  at  holder  of 
the  tkane,  he  hat  contracted  to  contribute,  Mudford'a 
eiae,  28  W.  22.  670,  14  Ch.  D.  634,  and  Ex  parte 
ipp/tjazd,  30  W.  R.  147, 18  Oh.  D,  587,  bHng  contrary 
totkatprindpU,  cannot  be  relied  on, 

A  eompony  iaiued  preference  eharee  at  a  discount,  the 

eerUjicaiea  declaring  the  iharea  eo  issued  to  he  shares 

/uQlf  paid  mp.    It  was  douUful  whdher  there  was  a. 

eoidrad  (o  taaiie  Ue  shares  as  fully  paid-up  shares  or 

only  a  oonirad  to  iame  IA«  shares  at  a  discount,  but  no 

contrad  wu  regidefed  under  sedion  25  o/  the  Com- 

ponies  Act,  1861,    The  shares  issued  were  not  in  fad 

fully  paid  up,    Tke  company  went  into  liquidation,  and 

a  koUtr  of  some  of  the  shares  in  gyyestdn  was  placed 

mtkehd  9f  eontributories,  and  paid  the  liquidator  the 

amount  remaiuing  unpaid  thereon.     The  holder  claimed 

to  prove  againd  the  company  in  the  winding  up  in 

damages,  to  the  amount  of  the  call  paid  by  him,  ^^  for 

bttmh  of  contract  cr  otherwise  in  rdation  to  the  issue 

of  the  shares." 

Edd,  ihai,  even  assuming  there  was  a  eontfad  to  issue 
the  tikm  asfMypaid  up,  the  holder  of  the  shares  was 
predviei,  by  the  princij^  of  the  decision  in  Hodlda- 
vorth  f .  City  of  Glaago#  Bank,  from  putting  in  any 
pnef  ta  the  winding  up  in  reaped  of  damages  for  breach 
o/esdrad. 

J>9dsimofKaj,  J.  (ante,  p.  57),  a  firmed. 

Hw  Gout  also  expressed  an  opinion  that,  even  if  the 

^Mr  of  ike  shares  had  been  entitled  to  prove,  he  could 

net,  iaeiug  regard  to  sedion  38,  sub^sedion  (7),  of  the 

Cempanies  Ad,  1862,  have  proved  in  competition  with 

ovtside  creditors  of  the  company. 

Appeal  from  a  deoieioa  of  Kay,  J.,  reported  ante,  p.  57. 

T^  point  raiaed  bj  thia  appeal  waa  whether  a  peraon 

vho  had  been  placed  on  the  liet  of  oontributoriea  of  a 

eoapaay  which  wna  being  wound  up,  in  reapect  of  certain 

teeanot  fnllypaidnp  wbioh  had  been  allotted  to  him,  waa 

«  vaa  not  entitled    to  profe  in    the  liquidation    in 

Hffwgea — ^to  the  amount  of  the  calla  made — *'  for  breach 

«ieoBtiactor  otherwiae  in  relation  to  the  iaaue  of  the 

■IxKk'*    The   abarea  in  queation  were  isaued  by  the 

^(iB^y  in  pursuance  of  a  reaolutlon  to  iaaue  part  of 

^  aomioal   capital  of  the  company  iu  the  form  of 

V^enaoe  ahares  of  £10  each,  etery  eziatlng  ahareholder 

to  becititled  to  one  such  ahare  at  25  per  oent.  diaoount 

for  each  ordinary  ahare  held  by  him.      The  preaent 

'Ppdlnt  Benaon,  as  an  eziatlng  shareholder,  had  applied 

for  and  had  been  allotted  some  of  theae  £1 0  preference 

■bvea,  for  which  he  paid  at  the  rate  of  £7  10a.  each 

■bare.    The  certificates  of  the  aharea  ao  allotted  to  him 

atated  that  the  shares  were  folly  paid  up.  No  contract  had 

Wn  regiatered  at  or  before  the  iaaue  of  theae  sharea 

Uder  section  25  of  the  Companiea  Act,  1867. 

fieetioa  25    of  the  Companies    Act,   1867,    provides 

V^  Bepoitod  bj  H.  J.  Blau,  Esq.,  Barristei-at-Law. 


as  follows  :—  "  E?ei7  share  ^  in  any  oompanv  shall 
be  deemed  and  taken  to  have  been  issued  and  to  be 
held  aubject  to  the  payment  of  the  whole  amouLt 
thereof  in  oaah,  unless  the  same  shall  have  been  other- 
wiae determined  by  a  contract  duly  made  in  writing  and 
filed  with  the  Begistrar  of  Joint-Stock  Ck>mpAnid6  at 
or  before  the  issue  of  snch  shares.*' 

Section  88  of  the  Oompanies  Act,  1862,  so  far  aa 
material  to  the  praaent  oaae  provides:  ''In  the  event 
of  a  oompanj  •  .  .  bein^  wound  up,  evety  past 
and  present  member  of  snob  company  shall  be  liable 
to  contribute  to  the  assets  of  the  company  to  an  amount 
sulBdent  for  payment  of  the  debts  ...  of  the 
company  •  .  •  with  the  qualifications  following : " 
inter  alia,  *'  Sub-sedtion  7.  Ko  sum  due  to  any  member  of 
a  company  In  hla  character  of  a  member  by  way  of 
dividends,  ptofita,  or  otherwise,  shall  be  deemed  to  be  a 
debt  of  the  company  payable  to  such  member  iu  a  ease 
of  competition  between  himself  and  any  other  creditor 
not  being  a  member  of  the  company." 

Kay,  J.,  dismissed  the  summona  taken  out  by  Benaon 
for  leave  to  prove  in  the  winding  up  against  the  oompany 
in  damages  for  '*  breach  of  contract  or  otherwise  in 
relation  to  the  issue  of  the  shares."  (See  th^  report, 
ante,  p.  57.) 

Benson  appealed. 

FarweU,  for  the  appellant.—  The  flrat  point  la 
whether  the  appellant  is  a  creditor  of  the  company 
at  all;  and,  second,  if  he  is,  whether  he  is 
entitled  to  prove  in  competition  with  the  other  credi- 
tors of  the  company.  On  the  flrat  point  I  say  there  was 
an  express  contract  by  the  oompany  to  iasne  these  sharea 
as  fully  paid  up,  and,  in  addition,  there'  was  aa  inde- 
pendent though^  Implied  contract  to  register  the 
contract  at  or  bjore  the  time  of  issuing  the  shares. 
[Cotton,  L.J. —  doubt  whether  you  can  show  that 
there  was  any  contract  in  terms  to  iasue  these  shares  as 
shares  fully  paid  up.]  No  one  reading  the  resolution  and 
report  could  suppose  that  he  was  to  get  anything  but 
fully  paid-up  shares,  and  the  certificates  certify  that 
the  shares  are  shares  folly  paid  up.  If  there  had  been 
no  liquidation  and  the  company  was  still  a  going  con- 
cern the  appellant  would  have  had  a  fight  to  sue  the 
company  for  damages  in  respect  of  the  breach  of  con- 
tract ;  the  fact  of  liquidation  cannot  destroy  that  right, 
because  it  was  a  liability  attaching  to  the  company  at 
the  date  of  the  winding  up.  If  the  appellant  cannot 
prove  aa  a  creditor  againat  the  company  in  liquidation, 
the  reault  will  be  that  the  oompany  geta  the  appellants* 
money  for  nothiag,  and  the  only  oonsideratlon  the 
appellant  gets  is  a  damnosa  hereditas'^s  liability  to 
pay  :  Mu^ordi's  case,  28  W.  B.  67Q,  14  Cb.  D.  634, 
and  Eo)  parte  AppUyard,  30  W.  B.  147,  18  Gh.  D.  587, 
are  diatinot  authorities  in  favour  of  the  appellants'  right 
to  prove  againat  the  oompany  in  liquidation.  The  oaae 
of  Houldsworth  v.  Oity  of  Glasgow  Bank,  28  W.  B.  677, 
5  App.  Caa.  317,  ia  diatinguiahable ;  that  wm  a  case 
where  a  shareholder  sought  to  bring  an  action  and  get 
damages  for  deceit  against  the  company  ia  which  ^e 
waa  a  shareholder;  the  reaaoniug  of  the  judgea  there 
ahow  that  the  deoiaion  in  that  oaae  turned  entirely  on 
the  nature  of  the  claim  made,  and  not  on  the  fact  of 
the  company  being  in  liquidation.  Subject  to  the 
qualification  contained  in  aection  38,  sub-aeotlon  (7),  of 
the  Companies  Act,  1862,  a  shareholder  may  be  alao  a 
creditor  of  the  oompany :  GrissdVs  case,  14  W.  B.  1015, 
L.  B.  1  Ch.  528.  On  the  second  pohit— viz.,  as  to 
proving  in  competition  with  other  creditors — section  38, 
sub«seotion  (7),  of  the  Act  of  1862  only  provides  that  a 
member  who  is  a  creditor  cannot  prove,  in  competition 
with  non-member  creditora,  in  respect  of  any  sum  due 
to  the  member  in  his  character  of  a  member  i  In  rt 
Leicester  Club  Co.,  Ex  parte  Cannon^  34  W.  B.  14,  30 
Ob.  D.  629 ;  but  the  daim  of  the  present  appellant  is 
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not  for  any  turn  due  to  him  in  his  character  of  member, 
but  ariaea  in  respect  of  the  independent  though  implied 
contract,  entered  into  by  the  company  with  him  to 
register  the  agreement  they  had  made  before  issuing  the 
shares. 

MarUn,  Q,0,,  and  F.  2?.  Palmer,  for  the  liquidator, 
the  respondent. — The  principle  of  the  case  of  Botdds^ 
worth  y.  City  of  Glasgow  Bank  applies  ;  the  appellant  is 
not  entitled,  by  making  a  daim  for  damages,  to  get  back 
part  of  the  capital  of  the  company  which  he  was  bound 
to  contribute,  and  to  withdraw,  therefore,  some  of  the 
property  from  the  outside  creditors.  When  liquidation 
supervened  rescission  became  impossible.  This  is  a 
claim  made  in  respect  of  the  very  contract  itself  to  take 
shares  :  Mud/orcPa  ease  and  Bx  parte  Appleyard  may 
be  distinguished  from  Houldeworth  r,  CUy  of  Glasgow 
Bank  on  the  ground  that  the  contract  for  breach,  of 
which  proof  was  allowed  in  those  cases,  was  a  contract 
quite  irrespective  and  independent  of  the  contract  to  take 
shares.  Again,  a  contract  by  the  company  to  accept 
£7  lOs.  as  payment  in  lieu  of  £10  is  nudum  pactum  and 
invalid.  A  company  such  as  this  is  cannot  agree  to  reduce 
their  capital  by  purchasing  its  own  shares:  Trevors, 
Whitworih,  ants^  p.  145, 1 2  App.  Cae.  409 ;  Foakes  v.  Beer, 
33  W.  B.  233,  9  App.  Cas.  605.  The  contract  to  issue 
shares  at  a  discount  was,  therefore,  in  itself  tdtrd  vires  : 
In  re  Ince  Hall  Boiling  Mills  Co.,  30  W.  B.  945,  23 
Cb.  D.  545  note  ;  In  re  Plaskynaston  Co.,  23  Ch.  D. 
542, 32  W.  B.  Dig.  41 ;  In  re  MilUre^  Dale  Co.,  34  W.  B. 
192,  31  Cb.  D.  211.  [LopBs,  L.J.,  referred  to  Burgess* 
case,  28  W.  B.  792,  15  Ch.  D.  507.]  Begistration  of 
ftuch  a  contract,  even  if  there  were  registration,  could 
not  make  any  difference :  Oakes  v.  2'urquand,  L.  B.  2 
H.  L.  345,  16  W.  B.  H.  L.  Dig.  15.  The  company  had 
no  power  to  give  a  bonus  to  its  shareholders:  Lydney 
and  Wigpool  Co.  v.  Bird,  34  W.  B.  749,  33  Oh.  D.  85  ; 
even  if  the  appellant  has  a  right  to  prove,  he  cannot 
prove  in  competition  with  outside  creditora  of  the  com- 
pany, section  38,  sub-section  (7). 

Farwell  in  reply. — The  company,  or  its  liquidator, 
cannot  now  assert  that  the  contract  to  '  issue 
shares  at  a  discount  ss  fully  paid-up  shares 
was  ultra  vires.  They  have  affirmed  the  contract 
by  putting  the  appellant  on  the  list  of  contribu- 
tories  and  compelling  him  to  pay  up  the  unpsid  fcalance. 
Again,  if  there  was  no  contrsct  to  take  shares  at  all,  how 
can  the  appellant  be  liable  for  calls  ?  In  that  case,  at 
any  rate,  the  company  would  be  liable  to  the  appellant 
for  money  had  and  received  :  Turner  v.  Browne,  3 
C.  B.  157. 

CoTTOK,  L.J. — This  is  an  appeal  from  a  decision  of 
Eay,  J.,  refusing  to  allow  the  present  appellant  to  put 
in  a  proof  in  the  winding  up  of  a  company  in  respect 
of  damages  for  bref>oh  of  coutract,  which  contract,  it  is 
alleged,  is  contsined  in  an  invitation  by  the  company  to 
the  appellant  to  tske  shares,  which  was  accepted  by  the 
appellant. 

Now,  in  the  first  place,  it  is  very  doubtful,  in  my 
opinion,  if  there  is,  in  fact,  any  such  contract  as  the 
appellant  founds  his  claim  upon.  It  seems  to  me  the 
contract  was  not  a  contract  to  issue  and  take  the 
shares  as  shares  fully  paid  up,  but  a  contract  to  issue 
the  shares  at  a  discount — as  it  was  sapposed  the  directors 
had  power  to  do  ;  and  if  that  was  the  contract  I  also 
doubt  if  any  registration  of  it  under  section  25  of  the 
Act  of  1867  could  have  rendered  it  effectual  so  as  to 
relieve  the  shareholder  from  the  liability  to  pay  the  full 
amount  of  the  shares  in  the  event  of  a  winding  up  of 
the  company.  There  were  cases  befora  the  Act  of  1867 
which  showed  that  it  was  not  necessary  that  the  pay- 
ment for  sharas  should  be  in  money,  but  that  it  waa 
sufficient  if  money's  worth  were  given  by  the  subscriber 
aa  oonaldention   fox  the   shares  when  there  was  an 


agraement  to  that  effect ;  and  section  25  of  the  Act  of 
1867  only  provided  that  such  agreement  should  he  regis* 
tered  at  or  before  the  issuing  of  the  shares. 

But  I  do  not  enter  into  either  of  those  questions  for 
the  purpose  of  dooiding  them  ;  it  is  not  necessaiy  to  do 
so,  for  in  my  opinion  the  case  of  Houldsworih  v.  City 
of  Glasow  Bank  precludes  us  from  allowing  this  proof. 
It  is  true  that  that  case  was  not  ezactiy  like  the  present 
case,  for  it  was  a  claim  by  a  shareholder  in  the  nature  of 
an  action  for  deceit.  But  the  ground  of  the  decision  of 
the  lords  was  that  the  claim  was  founded  on  that  wUoh 
would  have  entitied  the  sharaholder  to  repudiate  tAie 
shares  and  sever  himself  altogether  from  the  company, 
but  that  when  the  claim  was  made  it  was  too  late  for  the 
shareholder  to  repudiate  the  shares,  the  company  not 
then  being  a  goiog  concern,  and  that  the  shareholder 
could  not,  while  being  a  member  of  the  company,  with- 
draw from  the  assets  of  the  company  the  sum  which  he 
alleged  was  the  damage  whioh  he  had  saffered  by  the 
misrepresentations.  The  principle  of  that  deoision 
governs  this  case.  Mr.  Farwell's  client  may  have  had  a 
right  to  go  to  the  company  and  eay,  "You  gave  me  some- 
thing  which  I  did  not  contract  to  buy ;  take  me  off  the 
list  of  shareholders,"  and  if  he  had  done  so  while  tbe 
company  was  a  going  concern  he  might  have  been  en- 
titled to  prove  in  the  liquidation  afterwards.  Bathe 
comes  here  now  as  holder  of  the  shares,  and  as  holder 
of  the  shares  claims  to  prove  in  the  liquidation  of  the 
company.  In  my  opinion  he  is  precluded  from  doing 
so,  and  the  appeal  therefore  fails.  I  do  not  think 
it  necessary  to  decide  whether,  if  the  appellant  oonld 
have  brought  in  this  proof,  he  could  have  proved  ia 
competition  with  the  other  creditors  having  regard  to 
section  3d,  sub-section  (7),  of  the  Act  of  1862 ;  in  my 
opinion,  however,  section  38,  sub-section  (7),  woald  pre- 
vent him  doing  so. 

LiMDuiT,  L.  J.— I  am  of  the  same  opinion.  What  was 
the  contract  hera  P  It  may  be  put  iu  one  of  two  ways. 
It  was  either  a  contract  to  issoe  the  sfasres  at  a  disoount 
or  a  contract  to  issue  them  as  fully  paid-up  shares.  If 
it  were  the  former,  the  appellant  would  be  saddle  1  with 
the  liability  of  paying  up  the  full  amount,  even  if  the 
contract  had  been  registered.  The  amount  to  be  paid 
for  shares  is  regulated  by  the  memorandum  of  associa- 
tion. Before  the  Act  of  1867  there  were  cases  wbioh 
showed  that  an  agreement  might  be  entered  into  either 
before  or  after  the  issue  of  the  shares  for  payment 
being  made  otherwise  than  in  cash  ;  section  85  of  the 
Act  of  1867  put  a  stop  to  any  such  agreement  being 
made  after  the  issue  of  the  sharea,  and  to  soy  <Qch 
agreement  being  made  befora  the  issue  of  the  shares 
unless  ragistered.  But  section  25  of  the  Aot  of  1867 
has  nothing  to  do  with  the  amount  to  be  paid,  bat  only 
regulates  and  restricts  the  mode  of  payment.  If  the 
contract  was  to  issue  the  shares  as  fully  paid-up  ahaxea* 
the  position  of  the  appellant  is  this :  he  has  not  in  faot 
got  fully  paid-ap  shares,  but  he  has  kept  them,  and 
kept  them  so  bug  that  he  cannot  now  get  rid  of 
them. 

He  cannot,  while  holder  of  the  shares,  get  repayment 
of  the  consideration  by  recovering  damages  for  breach 
of  contract  from  the  company.  The  principle  of  tlie 
decision  in  Houldsworth  v.  City  of  Glasgow  Bank  is 
that  a  person,  by  being  saddled  with  shares,  is  bound 
to  pay  the  amount  of  the  shares  as  so  mudi  money  to 
the  capital  of  the  company,  and  that  it  would  be  incon- 
sistent with  that  obligation  that  he  could  take  back  any 
part  of  that  money  either  directly  or  indirectly  by  meani 
of  a  claim  against  the  company  for  fraud  or  in  any  other 
way.  Mudforc^s  case  and  Ex  parte  AppUyard,  both 
before  Hall,  Y.O.,  cannot  be  relied  on,  having  regard  to 
the  priodple  of  the  decision  in  Eouldsworth  v.  C7%  of 
Glasgow  Bank. 

LopBs,  LJ.->I  wiU  aiaona  tha  oontraot  to  have  bam 
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aeontnct  to  imae  lallj  psid-ap  shaiM,  a&d  that  the 
•{ipaDant  haa  not  got  what  he  contzaoted  for ;  aaaamiDg 
ttat  to  be  ao,  I  think  that  in  principle  tbere  ia  no  dia- 
tiietion  between  the  oaae  of  Botddauiorth  t.  City  of 
Gk^ow  Bank  and  the  oaae  of  the  appellant.  In 
■7  opiolon  the  injured  shareholder  oannot  get  damagea 
bm  a  company  of  which  he  ia  a  member,  but  only 
mdnion  of  the  contract.  Here  reaciaaion  haa,  under  the 
ctreiuDBtaiieai,  become  impoaaible.  There  waa  aaid  to  be  a 
distinclion  between  BoukUworih  t.  City  of  Glasgow 
BqaIe  and  this  caae,  aa  the  former  waa  the  oaae  of  a 
daiia  for  damages  for  deceit,  and  thia  is  a  claim  for 
bleach  of  cantnet.  I  do  not  think  any  diatinotion  in 
ptindple  can  be  drawn.  It  is  aaid  that  thia  ?iew  ia  con- 
traiy  to  the  two  cases  mentioned  before  Hall,  V.O.,  bat 
in  my  opioioa  those  caaea  oannot  be  relied  on.  I  agree 
with  the  opiakm  expresaed  by  Ootton,  L.J.,  aa  to  the 
ooaatractioD  to  be  put  on  aection  38,  sab-aeotion  (7). 

Afptaiditm$9§ed. 

SoiWlBB,  F.  Bomer  ;  Trinden  A  Co. 


"^TOiaLBiieaater  Gt.  of  Ohan.  Oct.  27  ;  Kot.  3. 

ItncHKLL  V.  Caktbill.  (a.) 

JSaaemoiir-Ligliir^FnKnpUon — Leaior    and    {Meea— 
PtWTifikm  AdliAZ  WiU.  4,  e.  71),  a.  3. 

A  Umfor  999  yean  of  a  plot  of  huUding  land,  with 
a  home  wMdk  the  k§aee  had  erected  on  the  land  in  put' 
tmaaa  of  a  luSding  agreement,  contained  a  demiee  of  th» 
httm  and  land,  <'  and  all  rigJUa  and  appurtenances, 
kgai,  timd,  or  reputed,  to  the  said  plot,  except  rights  {%/ 
aag)  restricting  the  free  use  of  any  adfoining  land,  or 
t&e  osnversion  or  appropriation  at  any  time  hereafter  of 
mk  \asd  for  building  or  other  purposes,  obstructive  or 
f&enmmT 

Bdd,  ikttt  the  reservation  in  the  lease  was  not  an 
ognmai  within  the  proviso  eontained  in  section  3  of  the 
f^sKtiftien  Act,  and  that  it  did  not,  therefore,  prevent 
fletee/fosi  acquiring  a  right  to  light  under  that  Aet. 

• 

Appeal  from  a  deeieion  of  the  registrar  aittiog  for  the 
Tke-GhaaeeUor  of  the  Palatine  Goart  of  Lancaster. 

B/alcaiedated  the  21st  of  April,  1864,  made  in  pur- 
naoee  of  a  boil^nff  agreement,  a  plot  of  land,  with  the 
^ooee  ttenon,  erected  by  the  plaintiff,  was  demised  to 
tbe  plaiDtar  for  a  term  of  999  years,  together  with  '*  all 
i%tti  aad  appnrtenancea,  legal,  used  or  reputed,  to  the 
■^  jki,  except  rights  (if  any)  restricting  the  free  user 
of  say  adjoining  lamd,  or  tbe  conTeraion  or  appropriation 
It  lay  time  hereafter  of  auch  land  for  building  or  other 
PirpoMa,  obatmctlTe  or  otherwiae." 

ne  plahitifC  enjoyed  the  acceaa  of  light  to  the  hoase 
^■^tett  totermption  down  to  July,  1887,  a  period  of 
■■•  than  twenty  yeara,  when  the  defendant,  who  waa 
^Waeeof  an  adjoining  plot  from  tbe  same  lessor, 
••ammeed  building  so  aa  to  obstruct  the  access  of  light 
*»4eplaiiitiff. 

IWpkhitiif  thereupon  brought  thia  action  to  restrain 
l^ic^Bdant  from  proceeding  with  his  proposed  bnild- 
^W  aid  moved  for  an  interim  iol  unction  in  the 
ftJatn.o^nrt. 

^  nqgiatrar,  aitting  for  the  Vice-chancellor,  re- 
'oMd  t^m]  unction,  on  the  ground  that  the  plaintiff  was 
pndodcd  by  the  terms  of  her  lease  from  acquiring  a 
tj^t  to  light  aa  againat  her  leeaor  or  other  lessees  of  tbe 
estrte. 
^nm  tiiia  deciaion  the  plaintiff  appealed, 
tekm  3  of  the  Preacription  Act  provides  **  that  when 

(MBepoitsd  by  W.  Itxmxt  Ooox,  Esq.,  Barrister-at- 
Law. 


the  aooeaa  and  use  of  light  to  any  dwelUng-honae,  work- 
shop, or  other  building  shall  haTo  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  yeara  without 
interruption,  the  right  thereto  ahall  be  deemed  abaolute 
and  indefeaaible,  any  local  usage  or  custom  to  the  con- 
trary notwithstanding,  anleaa  it  shall  appear  that  the 
same  waa  enjoyed  by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose  by  deed  or 
writing.'' 

Gozens' Hardy,  Q,G,,  and  Clarhson,  for  tbe  appellant. 
— ^The  appellant,  by  uninterrupted  enjoyment  for  a 
period  of  over  twenty  years,  has  acquired  an  indefeasible 
right  to  this  light :  Prescription  Act,  s.  3.  And  the  dr- 
oumatanoe  of  the  two  leases  being  granted  by  the  same 
lessor  will  not  prevent  the  plaintiff  from  acquiring  this 
right :  Frewen  v.  Phillips,  9  W.  R.  786, 11  0.  B.  K.  S. 
449.  The  reservation  in  the  lease  of  rights  restricting  the 
free  use  of  any  adjoining  lands,  &c.,  does  not  amount  to 
an  agreement  within  the  proviso  contained  in  aection  3 
of  the  Preacription  Act. 

Horton  Smith,  Q.C.,  and  W,  H»  Bather,  for  the  re- 
apondent. — The  reaervation  contained  in  the  leaae  comea 
within  the  proviao  contained  in  section  3  of  the  Pre- 
soription  Act,  and  prevents  the  plaintiff  from  acquiring 
a  right  to  thia  light  by  uninterrupted  enjoyment  for 
twenty  yeara:  Bewley  v.  Atkinson,  28  W.  B.  638, 13 
Oh.  D.  283. 

Gotsens^Hardy  replied. 

Our*  adv.  vuU* 

Nov.  3. — OoTTOK,  L.J.— This  was  an  appeal  from  an 
order  of  the  registrar  of  tbe  Palatine  Court,  who,  with- 
out entering  into  the  facts  of  the  case,  dismissed  the 
action,  on  tbe  ground  that  the  lease  under  which  the 
plaintiff  claimed  to  be  and  was  entitled  to  her  house 
prevented  her  from  bringing  any  action  against 
a  lessee  on  the  same  estate  for  obstructing  her 
lights.  The  plaintiff  haa  been  in  oooupation  of  thia 
property  aince  1864,  and  we  muat  aaaume  that  during 
that  period  she  has  enjoyed  the  lights  of  her  bouae  with- 
out any  interference.  The  defendant  ia  now  going  to 
build,  or  baa  built,  I  underatand,  since  the  action  waa 
commenced,  as  the  plaintiff  alleges,  so  aa  to  obatruct  and 
interfere  with  her  lighta.  That  point  boa  not  been 
entered  into,  because  the  learned  registrar  dismissed  the 
action  simply  on  the  ground  that  under  her  lease  there 
was  a  proviso  which  prevented  the  plaintiff  from  getting 
any  right  to  lights,  or  bringing  any  action  with  respect 
to  interference  with  her  lighto.  We  must  consider,  there- 
fore, if  that  is  so.  In  my  opinion  that  was  an  incorrect 
view.  Tbe  question  turned  on  one  particular  pro? iaiou  in 
the  leaae,  which  waa  a  leaae  for  999  yeara,  and  which  was 
granted  in  purauance  of  a  building  agreement  to  the 
plaintiff,  and  a  houae  bad  been  built  under  the  agreemant 
at  the  time  the  lease  was  granted,  and  therefore  the  lease 
waa  of  the  plot  of  land  without  describing  it  '*and  all 
that  dwelling-house  recently  erected  by  the  aaid  leaaee 
on  the  aaid  plot."  Now  comea  the  paaaage  relied  upon 
by  the  registrar,  "  and  all  rights  and  appurtenances, 
legal,  uaed,  or  reputed,  of  the  said  plot."  There  is  pro- 
bably some  inaccuracy  either  in  copying  or  in  the  words 
of  the  deed,  but  it  really  means  all  appurtenances  used 
or  reputed  of  the  said  plot  ''except  rights,  if  any, 
restricting  the  free  use  of  any  adjoining  land,  or  tbe 
conversion  or  appropriation  at  any  time  hereafter  of  such 
land  for  building  or  other  purposes,  obstructive  or  othex- 
wiae."  It  ia  dear  that  thia  plot  waa  part  of  an  estate 
which  waa  being  uaed  for  building  purposes.  A  similar 
lease  to  the  plaintiff's  was  sulMequently  granted  to 
the  defendant.  But  has  this  clause  the  effect  which 
is  attributed  to  it  by  the  learned  registrar  of  pre- 
venting the  plaintiff  from  claiming  any  right  under  the 
Prasoription  Act  (2  ft  3  WilL  4,  o.  71)  beoauae  it  ia 
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under  that  ebe  claiffiB  her  right  to  light  t  It  is  said  that 
it  brings  the  case  ^thin  the  proviso  at  the  end  of  the 
3rd  section, and  therefore  proTents  her  from  relyingon  the 
preTions  part  of  the  section.  Does  it  do  so  F  The  pro- 
Tlsion  is  this,  that  the  right  to  light  is  granted  where 
there  has  been  any  enjojrment  of  &e  aooess  and  use  of 
light  for  twenty  years,  "  unless  it  shall  appear  that  the 
Same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly made  or  giyen  for  the  purpose  by  deed  or 
writlDg."  Now,  does  this  clause  which  I  bave  read  bring 
it  within  that  P  In  my  opinion  it  does  not  It  is  not 
an  agreement  given  for  the  purpose  of  the  enjoyment  of 
the  ITglit,  but  it  is  simply  an  exception  out  of  the  grant 
made  of  appurtenances  and  rights  so  as  to  prevent  the 
lessee  from  urging,  as  against  the  landlord,  or  anybody 
claiouog  through  him,  before  a  right  had  been  obtained 
by  |>rescription,  that  the  landlord  could  not  derogi^te 
from  his  Own  grant,  either  by  his  own  building  or 
granting  to  anybody  else  a  right  to  build,  so  as  to  inter- 
fere with  the  plaintiffs  lights.  That  is  the  reasonable, 
and,  I  think,  the  only,  meaning  of  this  clatise.  It 
was  not  intende^i  to  prevent  lihe  plaioti^  gaining  any 
right  under  the  statute ;  it  was  not  an  agreement  as 
to  her  enjoyment  of  the  light  so  as  to  prevent  the 
statute  from  operating ;  but  it  was  merely  a  provision  to 
prevent  her  saying,  in  case  the  landlord  built  upon  any 
adjoinihig  land,  that  he  was  derogatiog  from  his  own 
grant.  But  if,  independently  of  the  grant,  the  plaintiff 
has  enjoyed  the  uee  of  these  windows  for  twenty  years, 
she  woald  have  the  same  right  as  against  the  adjoining 
lessee  as  against  a  stranger.  No  case  which  was  referred 
to  in  the  argument  supports  the  contention  of  the 
respondent.  She  has  the  right  simply  by  the  effect  and 
operation,  not  of  the  grant,  but  of  the  statute,  and  in 
my  opinion  she  is  entitled  to  enforce  that  right. 

Then  another  point  was  suggested — ^namely,  that 
this  must  be  considered  an  agreement  between 
the  landlord  and  the  lessee  that  the  landlord  should 
be  at  liberty,  if  he  thought  fit  to  do  anything, 
even  although  it  would  operate  so  as  to  interfere 
with  the  lessee's  right  to  light,  but  I  do  not  think 
that  is  the  true  meaning  of  It.  If  there  had  been  an 
express  proviso  in  the  contract  between  the  parties  that, 
notwithstanding  the  grant  to  the  lessee,  the  landlord 
should  be  at  liberty  to  build  so  as  to  interfere  with  the 
right,  that  would  be  another  thing ;  but  there  is  no  ex- 
press provision,  and  in  my  opinion  the  fair  and  dear 
meaning  of  this  clause,  construing  it  without  reference 
to  the  consequences  to  one  party  or  the  other,  is  not 
anything  of  that  sort.  During  the  twenty  years  before  the 
plaintiff  got  the  right  under  the  statute  it  is  true  that  the 
landlord  would  have  been  able  to  build,  and  to  do  any- 
thing he  liked,  although  he  obstructed  the  plaintiff's 
lights,  not  because  there  was  a  contract  between  him 
and  the  lessee,  but  because  under  the  statute,  during  the 
twenty  years,  the  plaintiff  would  not  have  got  any  right 
In  my  opinion  neither  view  can  assist  the  defendant  in 
this  case.  The  case  must  go  on  to  be  tried.  As  the 
house  has  been  built,  I  think  the  proper  course  would  be 
to  discharge  the  order  and  to  direct  the  motion  to  come 
on  with  the  trial  of  the  action.  If  the  plaintiff  estab- 
lishes her  case,  of  course  there  will  be  a  mandatory 
in]  auction,  as  through  no  fault  of  hers,  but  in  conse- 
quence of  the  error  of  the  law  into  which  the  registrar 
has  fallen  she  will  not  be  able  to  stop  the  defendant  from 
erecting  the  building* 

The  only  other  point  I  need  mention  is  ono  raised  upon 
the  case  of  Bewhyr,  Atkimony  but  that  has  really  no  bear- 
ing npon  this  case.  There  there  was  an  express  agreement 
as  to  the  use  and  enjoyment  of  light,  and  the  only  ques- 
tion there  really  was  whether  a  writing  signed,  not  by 
the  owner  of  the  servient  tenement,  but  simply  by  the 
owner  of  the  dominant  tenement,  would  be  a  good  agree- 
ment within  the  proviso  in  the  statute;  that  was  the 
pofait  lor  the  consideration  of  the  comt,  and  tiie  Lovda  \ 


Justices  held  it  was.  That  had  no  application  to  a  case 
like  this,  where  there  is  no  express  agreement  as  to  the 
enjoyment  of  light  In  my  opinion,  therefore,  the 
appeal  sucoeeds  and  the  order  which  I  have  mentioned 
must  be  made 

LiNDLST,  L.J.<— I  am  of  the  same  opinion.  As  I 
understand  the  matter,  the  learned  registrar  deoided 
agahist  the  plaintiff  upon  the  ground  that  the  plaio- 
tlffs  lease  was  conclusive  against  her.  Now  baa  the 
plaintiff  by  the  lease  the  right  to  restrain  the  defe&dint 
from  building  on  the  adjoining  plot  t  The  learned  regii. 
trar  has  decided  she  has  not,  and  that  the  leaee  contains 
a  clause  which  is  inconsistent  with  such  a  right,  bat 
that  does  not  dispose  of  the  case  at  all.  Theqaestion  ii 
whether  the  plaintiff  has  not,  by  actual  enjoyment  o(  the 
access  of  light  for  twenty  years,  acquired  somethhig  in 
addition  to  what  the  lease  gi? es  her.  Looking  at  ths 
3rd  section  of  the  Act,  it  appears  to  me  that  the  plain- 
tiff's case  upon  that  Act  is  unanswerable.  That  the 
plaintiff  can  acquire  an  easement  to  light  under  cironm" 
stances  such  as  these,  when  both  the  plaintiff  and 
defendant  are  under  the  same  landlord,  is  settled  in  the 
case  of  Frewen  v.  PhilUp$,  Here  the  plaintiff  has  in 
fact  enjoyed  access  of  light  for  twenty  years,  that  Ud 
has  not  been  controverted,  and  that  fact  gives  hat 
statutory  right  to  light  unless  the  last  part  of  section  3 
applies  to  this  case.  Now  the  last  part  of  section  3  ifl 
this,  after  saying  that  access  of  light  for  twenty  years 
may  confer  a  right  the  section  eays,  "  unless  it  shall 
appear  that  the  same  was  enjoyed  "—that  is,  the  aooess 
of  light  was  enjoyed — "  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or 
writing." 

Now  I  cannot  construe  this  document  as  an  ezpreM 
deed  or  writing  under  which  the  right  of  light  wai 
enjoyed  without  going  this  length,  that  under  snd  by 
virtue  of  every  grant  and  every  lease  of  land  with  a 
house  or  without  a  house  upon  it,  the  lessee  enjoys  a 
right  of  light,  not  because  it  is  given  or  referred  to  m 
the  grant  or  lease,  but  because  the  ownership  given  ^ 
the  grant  is  within  this  clause,  which  would  be  to  destroy 
the  section  altogether.  The  meaning  of  the  last  words 
in  that  clause  is  most  obvious.  It  is  when  you  find  an 
agreement  under  which  the  light  is  enjoyed  yon.mnst 
look  at  that  agr3ement  and  see  what,  if  any,  right  is 
given  by  it  Here  the  plaintiff  falls  under  the  words  of 
the  statute,  and  it  appears  to  me  the  contention  of  the 
defendant  is  neither  warranted  by  the  words  of  tiie 
section  nor  by  the  proper  construction  of  it.  There  n 
nothing  except  the  grant  coupled  with  the  words  vhioh 
Cotton,  L.J.,  has  alluded  to,  and  i?hich  obTioosI/  tn 
for  the  purpose  of  preserving  to  the  lessor  a  righti  nnUi 
an  adverse  right  is  acquired,  of  doing  what  he  likes  to 
the  adjoining  property.  Under  the  grant  he  conld  act 
within  the  twenty  years,  and  within  that  periodbe  migbt 
have  blocked  up  aU  the  lights,  but  the  statute  comes  in 
after  that  period  has  expired,  and  enables  the  plaintiS 
to  acquire  a  right  to  these  lights.  I  think,  therefore, 
this  appeal  should  be  allowed. 

IiOPBs,  L.  J.— The  question  in  this  case  is,  What  is  the 
meaning  of  this  reservation  F  Is  it  a  bargain  between 
the  lessor  and  the  lessee  that  the  lessor  is  always  to  have 
the  right  to  use  the  adjoining  land  as  he  thiiOn^tyOrbu 
a  reservation  in  the  more  limited  sense  t  It  is  dear  wbtf 
the  position  would  have  been  If  this  reservation  had  not 
been  Inserted,  the  lessor,  after  he  granted  the  less^ 
could  not  have  used  the  adjoining  land  in  a  ^^7  ^ 
nrejudice  any  rights  arising  from  the  lease  he  hatt 
granted.  If  he  had  so  done  it  would  have  been  an  act 
in  derogation  of  his  grant  I  think,  therefore,  that  tto 
reservation  means  that  such  oonsequenoes  are  ^^J^ 
follow  as  woQld  necessaijlj  do  ao  if  the  reservation  hsd 
Hot  been  there— namely,  that  the  IciMe  is  not  to  00 


YoLXXXVt   IJ«.«.«!88.]  THE  WEEKLY  REPORrER. 


231 


Gbvsr  OF  Apfbal. 


Ex  PASTS  618CUOPV8BSXM. — MSSIYALS  AND  WiPB  V.  OaBSON. 


Court  of  Appeal. 


pomittad  to  amj  to  the  leaaoi,  ''You  are  aotlng  in 
faBgsiioii  of  joar  grant."  The  reeervatioD,  according 
to  Dj  neWf  eaanot  be  used  in  any  way  to  operate  to 
pwfant  aoQaiaition  of  a  right  aliunde  in  some  other  way 
— loc  inatanoeb  by  the  operation  of  the  Preaoription  Aot. 
It  k  said,  bowever,  that  the  oaae  comes  within  the  latter 
psft  of  tho  aid  aeofeion  of  the  Prescription  Act,  which 
VQida  axe»"Qikleas  It  shall  iq;ipear  that  the  same  was 
enjoyed'  by  some  consent  or  agreement  expressly  made 
«t  g^vea  for  thai  purpose  by  deed  or  writing."  For 
tha  Tsascno  whiah  have  already  been  glTcn  I  am  dearly 
of  oftaion  it  eaanot  be  brought  within  those  words.  I 
think,  thsnfore.  that  the  tiew  the  learned  registrar  took 
id  tiiat  this  appeal  should  be  allowed,  with 


Appeal  dlowedm 

Sottdton  for   the   appellant,  Byrne    ^   Lueaif  for 
Toj^,  Kirhnan^  A  Oo.^  Manchester. 

Ssiidtoa  for  tho  respondent,  Ortgory^  Bowdiffei^  A 
Co^t  for  Ceoper  ife  Son^j  JUanohestor. 


BsBkraftoy.  Deo.  16. 

&  f9rU    BlSCHOFFSHEIM. 

J%  re  Atlhir.  (a.) 

BoMkrvpky^^Scheme  of  arrangement  —  ^ipprovoZ  of 
amft~~''Judpaent  hy  eoneeni  ^'^Banhru'ptcy  Act, 
18$Z  (i6  A  47  Vid.  c  52),  si.  18,  28,  eub-eectian  6. 

J  ideam  of  awrangtment  providing  thai,  '*  hy  coneent 
of  ike  debtor  the  truiee  should  enter  judgment  against 
him  for  fM  tmumnt  0/  the  debte,  and  that  $ueh  judgment 
ehould  heme  effect  in  like  manner  and  to  a  like  extent  a$ 
Antgh  He  dettor  had  been  adjudged  bankrupt,**  ie  tobe 
HeepprooeU,  on  the  ground  that  such  a  provision  is  an 
sftoajil  to  incorperate  the  powers  given  to  the  court  in 
the  tees  of  a  judgment  hy  ooneent  under  section  28,  sub* 
seetien  6,  of  the  Bankruptcy  Act,  1883,  and  that  the 
fsmn  given  to  the  court  under  such  section  are  not 
eutheriaed  to  he  ineoporated  into  schemes  of  arrangement 
vtder  sedion  18« 

Appesl  by  the  debtor,  Aylmer,  against  the  refusal  of 
Mr.  Begistmr  Qiffard  to  approve  of  a  scheme  of  arrange- 
meat 

A  eoheme  of  arrangement  had  been  duly  accepted  by 
fbe  ctedltora  of  Aylmer  under  section  IS  of  the 
Baakraptey  Aet»  1883.  The  scheme  profided  (inter  alia) 
Chat  the  debtor  should,  prior  to  the  approval  of  the 
sriisBe^  oonaent  to  a  '* Judgment  by  consent"  being 
eafeered  against  him  by  the  troBtoe  under  the  scheme  for 
Ae  fall  amoimt  of  the  debto  provable  thereunder,  **  such 
jadgBMDt  to  httve  the  same  effect  and  to  be  enf oroeable 
fa  Ilka  maniies  and  to  the  like  extent  as  though  l^e 
Mbor  had  been  adjudged  bankrupt  under  the  proceed* 
api  ■Bd  em  though  the  court  had  granted  him  an  order 
«f  iHii^iaino  conditional  upon  his  so  consenting  to  judg- 
Wt  end  as  tbongh  each  judgment  had  been  entered 
-^."  There  was  a  further  provision  ^at "  such 
;alioiild  only  be  enforceable  in  respect  of  any 
lenmiafag  due  to  the  creditors  after  giving 
k  lor  any  dividends  distributed  by  the  trustee  out  of 
onto  weated  in  him  under  the  scheme  or  out  of 
h  mi^^t  be  paid  to  him  by  the  debtor  for 
Mh  diaWlmlfaB." 

The  Teg;iBtrar  held  that  this  was  an  attempt  to 
iBempomto  aaalSon  29,  sub-section  0,  of  the  Bankruptoy 
Aci^  18S3,  and  refused  on  that  ground  to  allow  the 


^ 


at-Law« 


Ilarristor*" 


F.  Cooper'  Willis^  for  the  appellant,  the  debtor. — The 
creditors  have  foU  control  over  the  scheme  without 
section  28.  The  debtor  can,  if  in  default  under  the 
scheme,  be  subsequently  made  bankrupt  under  section 
18,  sub-section  11.  The  powers  authorized  under  section 
28  can  be  incorporated  into  the  scheme,  and  these  are 
sufficient  to  control  the  debtor. 

Cooper'  Willis,  Q.C,  and  Woodfall,  for  the  respondent, 
an  opposing  creditor. — This  court*  has  decided  that 
creditors  cannot  incorporate  into  a  scheme  powers  other 
than  those  given  under  section  1 8 :  Ex  parte  Bisehoffsheim, 
In  re  Aylmer,  35  W.  B.  532,  10  Q.  6.  D.  33  ;  1^  parte 
Whinney,  In  re  Grant,  34  W.  R.  539, 17  Q.  B.  D.  238  ; 
B»  parte  Clark,  In  re  Clark,  32  W.  B.  775,  13  Q.  B.  D. 
{per  Ctotton,  L.J.)  435.  Consent  to  a  judgment  cannot 
be  made  in  any  other  way  than  is  provided  by  this  Act, 
that  it,  under  sectioa  28^  sub-section  6,  and  that  section 
cannot  be  incorporated  into  a  private  soheme. 

J^.  (7oop«r- If  tZZM  replied. 

Lord  EsHBB,  M.B.— Many  pointe  raised  and  considered 
by  us  in  the  course  of  the  argument  have  become 
unnecessary  for  our  consideration  now,  and  in  accordance 
with  the  practice  of  this  court  we  shall  not  determine 
pointe  unnecessary  to  the  present  judgment.  There  is  one 
point  which  is  fatal  to  the  adoption  of  this  scheme.  The 
scheme  proposes  that  the  debtor  should  consent  to  judg- 
ment. Such  judgment  is  to  have  effect  in  like  manner 
and  to  the  like  extent  as  though  the  debtor  had  been 
adjudged  a  bankrupt.  If  the  effect  of  that  provision 
is  to  give  to  the  soheme  the  power  given  by  section  28, 
sub-section  6,  that  is  an  attempt  to  incorporate  the 
stetutory  provisions  of  that  section  of  the  Act.  Such  a 
provision  cannot  be  incorporated  under  section  18,  which 
authorizes  schemes  of  arrangement.  We  have  previously 
held,  when  this  case  was  before  us  a  short  time  ago,  that 
section  27  of  the  Act  cannot  be  so  incorporated.  For 
the  same  reason  section  28  cannot  be  so  incorporated. 
If  an  attempt  be  made  under  any  soheme  to  give  powers 
similar  to  those  given  to  the  court  by  consent  of  the 
creditors,  such  consent  cannot  give  jurisdiction  to  the 
parties  under  the  scheme  which  the  court  has  not  other- 
wise given.  That  attempt  is  made  here.  The  scheme 
makes  the  judgmente  illusory  and  of  no  effect  since  it 
cannot  really  incorporate  the  powers  given  to  the  court 
in  regard  to  judgmente  by  consent  under  section  28,  sub- 
section 6.  Such  a  judgment  as  is  here  attempted  to  be 
authorized  could  not  be  enforced  at  common  law.  It 
could  only  be  enforced  by  reference  to  the  Act,  and  it 
fails  to  give  effect  to  any  judgment  allowed  under  the 
Act  either  by  consent  or  otherwise. 

BowiN  and  Fbt,  L.JJ.,  ooaourred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  E>  F.  Bamett. 

SoUoitors  for  the  respondent*  Freshfidds  A  Williams. 


From  Q.  B.  Biv.  Bee.  1,  2. 

KsBItALIB  Aid)  WlFti  V.   CaIISON.   (a.) 

Lihd^Likrary  crUidsm — "  Fair  '* — Questions  for  jury 
--PHwlege. 

In  adions  for  libel  conveyed  in  the  puMic  criticism  of 
literary  work,  tJie  only  quedtons  for  the  fury  are.  What 
is  the  meaning  of  the  words  used,  and  whdher  such 
meaning  eomes  vHthin  the  limiU  of  ^*fair  crtticism  "  f 
Imputations  on  the  private  ehairxder  of  the  author  or  an 

(a<)  BapoMed  by  BnamtOL'U Uauusno),  HsQ«t  Banittor- 
at-Law. 
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aecouni  of  the  ufork  so  false  a 8  to  amount  to  an  actual 
miideBcription  of  H  are  outeide  the  limits  of  **  fair 
eriticiem,'*  The  eoopretHon  of  the  opinion  of  the  critic, 
not  the  opinion  iteelf  is  the  criterion  of  **fair  criticism." 

Per  Lord  Esber,  M.B. — If  it  cotdd  de  shoum  that  tJie 
critic  had  toriUen  the  words  complained  of,  not  for  the 
purpose  of  criticism,  hut  toith  a  malicious  intent  to 
injure  the  author,  that  might  make  a  statement  libellous 
which,  if  written  tvithout  such  intent,  would  not  he 
leyond  the  limits  of ''fair  critidam,** 

Held,  further,  that  no  question  of  privilege  arises  in 
reference  to  puhlic  criticism  in  accordance  with  the  judg- 
ments  in  Oampbell  v.  Spottisvoode,  11  W,  Jt,  569. 

Appeal  of  the  defendant  against  the  refusal  of  a  divi- 
sional court  (Mathew  and  Grantham,  JJ.)  to  grant  a 
new  trial  or  to  enter  jadgment  for  the  defendant. 

The  action  was  one  for  a  libel,  as  set  ont  below,  in  the 
comments  of  the  defi/ndant  published  in  a  Liverpool 
newspaper  on  a  play  written  by  the  plaintiffs  and  acted 
at  LiFerpool.  The  action  was  tried  before  Field,  J.,  and  a 
special  jury.  Field,  J.,  left  the  following  questions  to 
the  ]nr7--(l)  What  construction  they  thought  the 
words  alleged  to  be  libellous  would  naturally  bear ;  (2) 
whether  the  words  so  construed  exceeded  the  bounds  of 
honest,  fair,  independent  criticism  f  The  jury  returned 
a  verdict  for  the  plaintifCs,  with  damages.  Is.,  and  the 
Judge  entered  Judgment  accordingly.  The  defendant 
having  moved  the  Divisional  Court  for  an  order  for  a 
new  trial  on  the  ground  of  misdirection  or  for  Judgment 
to  be  entered  in  his  favour,  that  motion  was  refused  by 
the  Divisional  Oouzt,  against  which  refusal  the  defend- 
ant now  appealed. 

The  following  are  the  material  issues  and  innuendoes 
as  set  out  in  the  statement  of  claim  ;-^ 

''On  or  about  the  7th  day  of  May  the  defendant 
falsely  and  maliciously  printed  and  published  of  the 
plaintifb,  and  of  them  as  Joint  authors  as  aforesaid,  and 
of  them  in  their  occupation  and  profession  as  dramatic 
authors,  the  words  following  in  the  said  newspaper 
called  the  Stage—'  Liverpool :  Prince  of  Wales.—"  The 
Whiphand,"  the  Joint  production  of  Mr.  and  Mrs. 
Herman  Merivale,  gives  us  nothing  but  a  hash  up  of 
ingredients  whioh  have  been  used  ad  nauseam  untQ  one 
rises  in  protestation  against  the  loring,  confiding, 
fatuous  husband  with  the  naughty  wife  and  her  double 
exLBtence,  the  good  male  genius,  the  limp  siistoorat,  and 
the  villainous  foreigner.'  .  •  .  Meaning  thereby 
that  the  said  play  was  not  original,  and  that  the  plot  and 
action  of  the  said  play  had  an  immoral  tendency  and 
belonged  to  a  dass  of  plays  founded  upon  sexual 
intrigue  and  of  a  low  moral  character,  and  that  the 
production  of  the  said  play  was  discreditable  to  authors 
of  good  literary  position  and  repute." 

"The  plot  of  the  said  play  is  original,  and  is  not,  In 
fact,  based  upon  the  adultery  of  the  principal  female 
character,  nor  does  the  action  of  the  play  in  any  way 
turn  upon  the  sexual  immorality  or  intrigues  of  any 
of  the  characters  therein.  The  criticism  of  the  said 
play  and  of  the  plaintlfBs'  work  as  the  authors  thereof 
contained  in  the  publication  referred  to  is  unfair  and 
misleading." 

Cock,  Q.O.,  and  Blake  Odgers,  for  the  appellant.— 
The  occasion  of  the  criticism  was  privileged.  The  Jndg- 
ments  in  Henwood  t.  Barrisan,  20  W.  B.  1000,  L.  B. 
7  0.  P.  606,  and  Campbell  t.  Spottiswoods,  11  W.  B. 
669,  32  L.  J.  Q.  B.  185,  only  apply  to  the  particular 
circumstances  of  those  cases.  An  honest  and  genuine 
opinion,  however  untrue  in  fact,  is  not  libelloas  when 
expressed  as  public  criticism  of  a  published  work.  To 
be  "  unfair  "  it  must  be  an  attack  on  the  personal  char- 
acter of  the  author :  Bibbs  v.  WUkinson,  1  F.  &  F. 
608;  Eastwood  v.  Bdmss,  1  F.  &  F.  347 ;  Barwdl  t. 
Adkins,  1  M.  A  a.  807  ;  TumbuU  t.  Bird,  2  F.  ft  F. 
608;  BteveMi.  Bamp9(nh  28  W.  B.  87,  6  Ex.  D.  63. 


Lockwood,  Q,C.,  and  BoxcUl,  for  the  respondenta.— The 
cases  from  1798  onwards  show  that  the  word  "  fair'*  hu 
generally  been  adopted  by  Judges  as  the  test  wotd  for 
the  Jury's  consideration.  The  test  of  fairness  is  either 
the  truth  of  the  criticism,  or,  if  false  in  faot^  whether 
suoh  criticism  is  the  real,  honest  opinion  of  the  writer 
expressed  in  a  reasonable  and  moderate  manner.  Thst 
is  reasonable  which  the  Jury,  as  twelve  reasonable  aen, 
think  so.  Here  the  Jury  have  found  the  criticism  to  be, 
in  fact,  untrue,  and,  therefore,  unreasonable  and,  by 
implication,  malicious.  There  is  no  especial  privilege  in 
public  criticism,  and,  even  if  there  were,  the  Jury  hive 
in  this  case  practically  found  malice :  JiaeUod  t. 
Wakley,  8  0.  &  P.  311 ;  TurnbuU  ▼.  Bird;  Daffim 
y.  Duncan,  22  W.  B.  576,  L.  B.  9  G.  P.  396 ;  Gamphdl 
V.  Spottiswoode;  Wason  t.  fVaUer,  17  W.  B.  169,  U  R. 
4  Q.  B.  73 ;  Henwood  v.  Harrison. 

Blake  Odgers  replied. 

Lord  EsHBB,  M.B.— This  was  an  action  brought  for 
an  alleged  libel  in  a  criticism  on  a  play  written  by  the 
plaintiffs.  What  are  the  questions  to  be  left  in  racht 
case  to  a  Jury  P  First,  *<  What  is  the  meaning  in  yosr 
view  of  the  words  or  sentences  alleged  to  be  libellouf " 
The  Jury  are  to  look  at  the  context,  and  are  to  117 
what  any  reasonable  person  would  undoubtedly  ante- 
stand  by  the  published  statement  oomplaiaed  of.  Thit 
is  the  first  question  to  be  decided.  I  am  not  prepaied 
to  say  that  they  might  not  have  to  look  at  the  sabjeot 
critioiaed  in  order  to  appraise  the  libellous  natace  or 
otherwise  of  the  criticism.  That,  however,  it  if  not 
material  here  to  consider.  The  Jury  on  the  trial  of  thia 
action  were  asked  to  say  what  would  a  reasonable  man 
think  this  particular  criticism  of  the  play  would  mssn  f 
The  interpretation  put  before  them  by  the  plaintiiEa  waa 
that  the  meaning  of  this  statement  implied  that  the 
play  was  of  a  dass  founded  upon  the  incident  o( 
adultery ;  that  no  stigma  was  applied  to  such  as 
incident ;  that  such  a  play  was  mischievous ;  and  that 
the  public  were  asked  to  stigmatize  the  play  as  immorsl. 
For  the  defendant  it  was  contended  that  no  suoh  mssn- 
ing  could  properly  be  attached  to  the  criticism,  and  that 
the  words  ''naughty  wife"  as  there  applied  did  not 
necessarily  mean  an  adulterous  woman.  It  might  be  a 
question  for  the  Judge  at  the  trial  irhether  in  tbii  par- 
ticular play  the  word  "naughty"  could  imply 
<*  adultery,"  and  the  court  might  oome  to  the  oondoaioD 
that  it  could  not  by  any  reasonable  person  bs  taken  to 
mean  "  adulterous."  But  unless  it  was  held  that  then 
was  no  evidence  to  go  to  the  Jury  upon  such  a  P^^^ 
Jury  were  right  in  putting  their  interpretation  npon  the 
words,  and  I  am  inclined  to  agree  that  soeh  «m  ^^ 
meaning  of  the  critic. 

Then  what  is  the  next  question  to  be  dooidedr  lijt 
to  be  said  that  to  criticize  a  published  wriUog  ii  to  do 
something  on  a  privileged  occasion  P  and  ought  ths 
Judge  to  say  that  it  is  so  privileged  and  to  holdth^ 
to  whatever  length  the  criticism  may  go,  the  verdict  mast 
be  for  the  defendant  unless  the  plaintiff  can  show  the 
defendant  to  have  been  guilty  of  malice  in  faot— (hat 
is,  that  the  defendant  had  some  indiiect  motive  for 
making  use  of  a  privileged  occasion  for  a  mslidoaa 
attack  on  the  plaintifl  F  I  say  unhesitatingly  that  that 
is  oleariy  not  the  law.  This  has  been  for  once  deoi^ca 
in  CampheU  t.  Spottiswoode,  and  over  and  over  agam 
accepted.  That  case  has  never  been  ovenrnled,  and  all 
Judges  have  ever  since  acted  upon  the  principle  th«* 
laid  down,  and  the  principle  is  that  criticism  on  puh* 
lished  matter  if  not  critiolam  on  a  privileged  oocsdoa 
within  the  legal  moaning  of  those  words.  Lord  BlaA- 
bum  there  deOnea  the  test  of  a  privileged  occasion— 
namely,  that  a  particular  person  may  do  on  that  oeca- 
sion  what  no  other  person  may  do  on  another  occasion. 
But  as  to  criticism  on  a  published  work,  that  is  nota 
case  in  whioh  one  penon  may  do  what  another  flMf  w 
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da   0&  the  oontf ary,  ererj  member  of  the  publio  may 

do  file  Mme  tiiiog.  and  la  equallj  forbidden  to  do  the 

MBS  thing.    The  real  question  to  be  decided  after  the 

•bove-mentkmed  first  qaeetion  has  been  anairered  is, 

<*  Whether  the  critieism  is  or  is  not  libelloiis  at  all  F  "     In 

iM  form  is  this  qaestion  to  he  left  to  the  jary  P    That 

iivdl  <LitinuB»ed  by  Orompton,  J.,  in  OamphtiU  ▼.  SpoUtB- 

woode,  11  W.  R  571,  38  L.  J.  Q.  B.  200 :— «  Nothing  is 

aoie  important  than  that    great   latitude  should    be 

aDowed  to  vrilers  in  the  pabllo  press,  and,  indeed,  to  all 

initecB^ineBBTOsefaig  by  way  of  oomment  or  oritioism 

my  pnUie  matter  whioh  may  oome  before  the  world. 

.    .    .    Aod  if  sQch  a  comment  or  criticism  is  made  the 

snbjeet  of  m aetioa  it  is  for  the  jury  to  say  whether,  on 

the  whole,  and  without  looking  to  minute  expressions,  it 

is  a  for  eommaiit  upon  the  subject-matter  which  it 

prdnses  to  diaouaa."     That  Is  the  true  question  to  be 

left   Upon  the  anewer  to  that  it  depends  whether  the 

aitids  eoBiplained  of  la  a  libel  or  not.    By  that  question 

it  is  to  bs  dstetminedy  and  not  any  question  of  whether 

it  is  piifilsged  or  not  P    Kow  I  am  prepared  to  say 

that  the  meaning  of  **Uii  criticism"  is  this.    Is  it  in 

tbe  opinion  of  the  Jury  criticism  beyond  what  any  fair- 

mtaded  man,  however  prejudiced  or  strong  his  opinion 

may  be— on  that  I  would  give  a  wide  latitude — would 

wfite  of  the  work  diseosaed  P    It  is  easy  to  say  what  ia 

sltogsttiAi  beyond  that.    For  instance,  dearly  anything 

teogstory  as  to  hia  priTate  character  ia  beyond  that 

Bflui.   The  difflenlty  is    to  say   what  ia  within  that 

Tbatdspeada  really  so  much  on  the  clroum- 

I  of  each  esse  sad  requires  the  careful  honest  con- 

aidentionofthejiuy. 

What  we  hate  to  decide  here  is  whether  that  question 
was  ffuhsesatialij  left  to  the  jury?    I  think  it  was. 
[HiBktdabip  then  commented  upon  some  of  the  phrases  in 
Ffdd,  J,'8  summing  up.]    If  the  critlciem  waa,  as  Field, 
/•>  pots  it,  no  moie  than  what  "  a  fair,  honest,  indepen- 
dent man  "  might  write,  eyen  though  it  might  be  ezag- 
Koated  in  ojipiuaaion,  that  would  come  within  the  limit, 
thoB^  I  think  the  word   <*  fair"  is  sufficient,  as  that 
iniiBsi  honesty,   irhile    the  word    "independent"    is 
*hBoit  sopeiflnoiia.      Even  gross  exaggeration  may  not 
Meewifly  make  the  criticism  ''  unfair."  I  would  repeat 
thit,lioweTer  wrong  the  criticism  may  be  in  truth,  how- 
^enggciatedy  however  prejudiced,  all  that  may  be 
^'tttn  the   limit,    which    Is,  Could    any    fair    man, 
howsfer  ftrang,   or   exaggerated,  or  obstinate  in  his 
^VhdoH  he  may  be,  regard  the  work  criticized  in  this 
nroTBotP    It    the  jury  are  not  satisfied    that   the 
eriUdm  if  more  than  that  there  is  no  libel  in  it.    The 
vord  ''liir"  baa  been  used  or  adopted  by  all  judges  in 
^mg  tieh  a  qaeetion  to  the  jury,  and  I  think  it  is  the 
heat  word,  and  one  sufficient  without  any  addition  to  it. 
&  way  in  whioh  Crompton,  J.,  as  before  mentioned, 
nji  that  the  qoeotion  ahould  be  left  to  the  jury,  is  to 
■J  nfaid  the  dearest  and  most  satisfactory. 

hi  ths  preeent  case  the  answer  to  this  second  question 

'sp&dsd  to  a  great  extent  on  their  answer  to  the  first. 

^f«  their  finding  aa  to  the  meaning  of  the  alleged 

^  it  waa  for  them  to  aay  whether  a  fair-minded  man 

*"*U  have  given  ao  wrong  an  account  of  the  play  that 

>B  hsr  man  who  had  seen  it  could  possibly  have  given 

]jf^  It  ia  admitted  by  the  defendant  that  the  plot 

M  set  turn  upon  an  adultery.      In  fact,  that  there  is 

BO  ifaiteroua  incident  in  the  play  at  all.    To  say  so 

^oflld  ]» to  give  a  misdescription  of  the  work.  If,  how- 

«ier,  tts  meaning  attributed  by  the  Jury  to  the  words  of 

tfas  ciftidsm  ia  correct,  I  cannot  help  concluding  that 

nxk  enticism  was  not  only  misleading,  but  carried  an 

^potafciou  on  the  character  of  the  writer.    If  that  is  so, 

e*Bi  though  the  summing  up  had  not  been  so  correct  as 

s  WBB,  we  should  not  send  the  case  down  for  a  new  trial. 

aseaneh  an  imputation  would  in  itself  be  libellous  and 

Qoesd  fairjogitiflianL    But  I  absolutely  deny  that  any 

nflCftivilegefQr  auoh  critloiam,  unless  proved  to  be 


malicious  in  fact,  Is  capable  of  being  legally  raised  after 
the  decisions  of  Blackburn,  J.,  and  Orompton,  J.,  in 
GampbeU  v.  SpotHswoode.  As  to  one  other  point  raised 
by  the  defendant,  that  if  the  language  aUeged  to  be 
libellous  was  not  beyond  the  limits  of  fair  criticism  no 
action  could  be  supported,  even  though  such  language 
contained  imputations  which  if  not  written  iu  regard  to 
a  published  work  would  be  libeUons,  I  am  inclined  to 
think  that  if  it  could  be  shown  that  the  defendant  in 
such  a  case  had  not  written  with  a  view  of  oriticidug  so 
much  as  for  the  purpose  and  with  the  dishonest  inten- 
tion of  attacking  the  credit  of  the  plaintiff,  auch  writing 
would  be  libellous,  because  the  result  would  not  be  a 
criticism  of  the  work,  but  would  be  the  emanation  of  the 
mind  of  a  man  writing  with  the  intent  to  injure  another. 
It  would  not|  therefore,  be  within  the  limits  of  *'  fair 
criticism,"  but  would  fall  within  the  ordinary  rule  of 
personal  liability  for  published  statements.  Upon  every 
ground  I  hold  that  this  appeal  must  be  dismissed. 

Bowmr,  L.J. — Hiis  ease  is  of  such  an  important 
nature  that,  though  I  oouhl  add  nothing  to  what  the 
Master  of  the  Holla  has  said,  in  all  of  which  I  entbrely 
agree,  I  think  it  right  to  give  one's  reasons  for  concurring 
in  the  judgment. 

I  b^n  with  asking.  What  is  the  true  moaning  of  the 
words  usedP    That  question  is  for  a  jury.    The  jury 
h^re  have  found  against  the  interpretation  contended  for 
by  the  defendant.    We  must,  therefore,  take  it  aa  con- 
clusively settled,  so  far  as  we  are  concerned,  that  the 
critic  has  imputed  to  the  author  the  writing  of  a  story 
which  turns  on  the  adultery  of  a  wife,  ao  described  as  to 
lead  no  one  to  suppose  that  the  author  objected  to 
adultery  as  such,  but  rather  that  he  introduced  it  as  a 
spicy  element  without  any  moral  aapeot  of  culpability. 
That  ia  what  is  found  by  the  jury.    It  is  an  acknow- 
ledged fact  that  the  play  does  not  admit  of  any  such 
argumenti  that  there  is  no  adulterous  wife  introduced, 
and  no  such  incident  as  the  jury  find  implied  by  the 
criticism.    Such  are  the  facts.    Let  us  apply  the  law  to 
them.     What  is  the  true  question  to  be  left  to  the  jury 
upon  those  facte  as  found  by  them  or  as  admitted  by  the 
parties  P    I  take  precisely  the  same  view  as  the  Master 
of  the  Bolls  as  to  the  way  in  which  the  plea  of  privilege 
is  to  be  used.   This  is  not,  in  ite  strict  legal  sense,  a  case 
of  privilege  at  all.   A  privileged  oocaaion  is,  in  the  natural 
legal  aense  of  the  word,  one  where  certain  membera  of  the 
publio  are  clothed  in  ^tfost-immunity  from  what  would 
otherwise  be  the  legal  result  of  their  statements.    Here 
we  have  to  deal  with  the  right  of  publio  criticism  whioh 
every  other  alngle  person  enjoys.    It  is  the  right  of 
critiaizing  any  published  work  on  whioh  public  judgment 
is  invited ;  and  the  author  is  the  last  person  who  should 
complain  if  the  work  is  found  to  be  worthless.    There 
have  been  diilerent  metaphysical  explanations  of  the  law 
aa  applied  to  thia  class  of  criticism.    WiUes,  J.^  in  Hen^ 
wood  V.  JJorrison,  treated  every  such  case  of  public 
comment  as  a  branch  of  the  general  law  of  pri?ilege,  and 
found  a  justification  of  the  use  of  such  critieism  in  the 
subject-matter  and  the  occasion  of  the  oritioism.    I  do 
not  think  that  ia  ao  good  an  explanation  as  that  gi?en  by 
Blackburn,  J.,  and  Orompton,  J.,  iu  CampleU  v.  SpottiB- 
woode,    I  do  not  believe  that  really  it  would  make  much 
difference  in  this  case  which  explanation  were  adopted, 
but  I  prefer  the  latter  because  it  leaves  undisturbed  the 
modern  practice  of  leaving  to  the  jury  the  question 
whioh  a  series  of  able  Judges  have  adopted— namely, 
have  the  limita  of  fair  criticism  been  passed  P 

It  would  be  more  consistent  to  say  that  nothing 
written  within  that  limit  was  libellous  rather  than  to 
term  such  criticism  privileged.  Once  outside  that  limit 
a  writer  ia  within  the  region  of  libel  if  he  usee  language 
whioh  would  bring  another  person  into  disrepute.  He 
falls  then  within  the  ordinary  law  of  libeL  Within  that 
limit  he  ia  not  within  the  law  of  Ubel  at  all.    The  whole 


2^4 


THE  WBEKtiY  BEPOBTER.   [j«i.2i.i888.]    V0I.XXXYI, 


CoTTKT  OF  Appeal. 


Mbrivale  Am)  WxTB  V.  Oabson.— In  bb  Syxbs. 


High  Oovst. 


question  in  Campbell  ▼.  SpoUiawoode,  put  shortly,  is — 
What  is  the  true  meaning  of  *'  fair  oritioism  "  P  By 
what  standard  is  it  to  be  judged  P  Oritioism,  to  be  fair, 
must  be  fairly  expressed.  The  only  limit  is  in  the  ex- 
pression of  such  criticism.  There  is  no  limit  in  this 
country  as  to  the  opinion  whioh  maj  be  expressed.  A 
man  has  the  right  to  hold  any  opinion  he  maj  ehoose 
and  to  express  anj  opinion  he  likes,  provided  that  in  ex- 
pressing it  he  does  not  transgress  the  limit  of  what  the 
law  oalls  **  fair." 

Although  there  may  be  no  definition  of  that  word  in 
any  decided  case,  perhaps  because  Judges  prefer  to  leave 
it  to  the  jury  to  deal  with  such  a  well-known  simple 
word,  the  words  of  Lord  Tenterden  in  Madeod  t.  WakUy^ 
3  C.  &  P.,  at  p.  SI 2,  are  deserving  of  mention,  being  not 
unlike  those  just  used  by  the  Master  of  the  Bolls :  **  What- 
ever is  fair  and  can  be  reasonably  said  of  the  works  of 
authors  or  of  themselves,  as  conneoted  with  their  works, 
is  not  aotionablot  unless  it  appear  that,  under  the  pre- 
text of  oritioiziDg  the  works,  the  defendant  takes  an  op- 
portunity of  attacking  the  character  of  the  author,  and 
then  it  wiU  be  a  libel." 

Assume  that  the  writer  is  entitled  to  express  his 
opinion,  however  wrong  that  may  be,  or  however  pre- 
judiced, the  only  question  is.  Does  such  expression 
transgress  this  reasonable  limit  of  oritioism  P  It  is  the 
mode  of  expression,  not  the  opinion  expressed,  whioh  has 
alone  to  be  considered  in  sudi  cases — whether  or  not  it 
is  ouldde  the  region  of  *<  fair  criticism." 

In  literature,  as  in  politics  or  in  religion,  it  is  not  eaay 
to  conceive  at  once  what  is  outside  such  limit  unless  it  be 
an  attack  on  the  author  personally,  some  personal  impu- 
tation. That,  one  can  see  at  once,  travels  beyond  the 
limit  of  public  criticism  altogether.  Such  was  the  ques- 
tion in  Campbell  v.  SpoUiewoodtu  The  jury  were  asked 
whether  the  criticism  was  fair  or  whether  it  went  beyond 
the  limits  of  fair  criticism  and  attacked  the  plaintifPs 
personal  character.  That  case  Is  an  exact  illustiation  of 
how  criticism  ceases  to  be  fair  because  of  its  bdng  an 
attack  on  personal  character.  There  is  another  class  of 
oases  in  which  a  person  dearly  travels  out  of  the  region 
of  fair  criticism— if  he  imputes  to  a  writer  that  he  has 
written  something  which  he  has  not  in  fact  written,  eo 
that  it  amounts  to  a  misdescription  of  what  has  been  in 
fact  written.  Disapproval  of  the  moral  tendency  of  a 
book  or  play  is  one  thing.  Many  may  think  and  others 
may  say  that  soch  and  such  a  book  may  have  such  ten- 
dency, however  innocent  the  intentions  of  the  author 
may  have  been.  But  to  say  that  such  a  book  or  play 
contains  a  description  of  an  adulterous  wife  when  in  fact 
no  such  wife  is  introduced  into  the  work  is  to  impute  to 
a  man  the  authorship  of  what  there  is  not.  That  is  out- 
side the  limit  of  criticism  altogether,  just  as  much  as  an 
imputation  on  a  man's  trade. 

Such  a  case  is  TunibuU  v.  Bird,  There  there 
was  no  foundation  for  the  statement;  and,  as  Ijord 
OampbeU  points  out,  it  is  not  fair  critLoism  to  aocose  a 
man  of  writing  what  he  has  not  written.  The  question 
for  us  now  is :  Bid  the  judge  misdirect  the  jury  at  all, 
having  regard  to  the  construction  of  the  libel  as  found 
by  them  P  The  libel  was  found  to  be  the  statement  in- 
plying  that  the  story  turned  upon  adultery  when  it  was 
admitted  that  it  ^d  not  do  so  in  fact.  The  judge  was 
not  called  upon  in  such  a  case  of  manifest  misdescription 
to  go  into  mimOioB  of  illnstcation  as  to  the  possible 
meaning  of  the  words  used»  as  he  might  have  been  had 
the  libel  been  of  a  different  character.  The  jury  had  to 
deal  with  a  positive  statement  of  what  was  not.  It  was 
not  a  question  of  opinion,  but  of  fact.  If  so,  does  not  it 
dearly  fdl  beyond  the  limit  of  fair  critioiBm  P  and  even 
if  the  summing  up  of  the  judge  had  not  in  every  par- 
ticular exactly  defined  those  limits^  could  we,  on  such 
a  state  of  facts,  dter  the  findings- of  a  jury  P 

I  have  no  doubt  in  supporting  the  view  of  the  lav  as 
laid  down  against  the  snggetted  plea  of  privilege.    On 


the  contrary,  I  unhesitatingly  adopt  that  view.  I  have 
no  possible  doubt  that  a  statemeat  suoh  as  this  wss  not 
mere  oritidsm,  but  transgressed  the  limits  of  oritielim 
dtogether.  It  imputes  to  the  author  a  plot  whieh  does 
not  exist,  and  the  jury  must  be  taken  to  have  found 
there  was  some  other  motive  actuating  'the  deSttdaat 
than  that  of  a  desire  for  fair  crltioism« 

Appeal  diamiBsed. 

Solidtor  for  the  appellant,  Lamartine  Tatta, 

Solidtor  for  the  reepondentsi  Xon^ftom,  for  Latqlim 
A  Sothf  Eastbourne. 


Stgt    ttouxt   o(    aitustur. 


Chan.  Div, 
Ohittyj 


Div.1 


Jan.  11, 1887. 

In  re  Stjtes. 
Stkes  v.  Stjcbs.  (a.) 

SolkUor  —  RemuneraUon  —  Adminiairaiian  oeto- 
Order  for  aaU  of  real  erfofo— iSfofo  by  audimr' 
8oUeitor*a  ehargea-^Auetioneef^a  charget^SoUcUm 
Bemuneraiion  Act^  1881  jC44  <fe  45  VicL  &  44)- 
General  Order,  achedtde  1,  part  1,  r.  11— ^oeo^ 
custom. 

A  Bale  by  audion  of  real  property  waa  iMde 
under  an  order  of  court  in  an  adminiairation  adio% 
and  the  conduct  of  the  aah  waa  given  to  the  plaintifftUfhm 
aoUcitor  peraonally  performed  part  of  t?ie  dvUei  af 
conducting  the  «a?f,  the  auctioneer  merely  offering  tt« 
property  in  the  auction  room.  The  auctioneer  waa  paid 
by  tfie  client. 

Held,  that  the  aolicitor  waa  not  entitled,  under  <Ae 
Solidtora  Bemuneration  Order,  achedule  1,  pari  1,  f*  Hi 
to  aocUe  feea  for  Ma  aervicea  aa  auctioneer,  and  that  Ua 
existence  of  a  local  custom  to  the  contrary  did  not  afed 
thia  ruU,* 

In  the  above-named  action,  whioh  was  for  the  ad- 
ministration of  the  estate  of  Frank  Sykes,  a  testator,  id 
order  was  made  for  the  sale  of  his  real  estate  is  the 
county  of  York,  the  plaintiff  haviog  the  oondoct  of 
the  sale.  Subsequently  to  the  taxation  of  the  solidfaurf 
costs  of  the  sde  a  summons  was  taken  out  to  taw^  ^^ 
taxing  master's  certificate,  and  raised  the  ga«tioa 
whether,  under  schedule  1,  part  1,  r.  11,  of  the  Gsnefii 
Order  made  in  pursuance  of  the  Solicitors  Rssioneration 
Act,  1881,  the  plaintiffs'  solidtor  was  or  was  not  e&tiUed 
to  charge  scale  fees  for  conducting  the  sale. 

The  property  was  advertised  to  be  sold  by  t^Mxf^  ^^ 
ten  lots,  and  only  six  of  them  were  sold. 

The  bill  of  coats  carried  in  for  taxation  by  the  pmn- 
tiffs  solidtor  pursuant  to  an  order  dated  the  Hth  ot 
March,  1886^  comprised  the  sum  of  £23  I2e.  6d.  for  the 
auctioneer's  fees,  and  the  sum  of  £52  lOs.  for  the  vat' 
leyor's  fees,  the  latter  sum  being  induslve  of  valaatioD 

Six  other  items  were  also  entered  in  the  bill  of  co^ 
together  amounting  to  £31  10s.,  bdng  scde  charges  wr 
conducting  the  sale  of  property  by  public  auction. 

These  scale  charges,  together  with  other  items,  fs^^ 
disallowed  by  the  taxing  master. 

The  plaintiff  objected  to  this  disallowance  on  ^ 
ground  that  the  six  items  were  the  scale  charges  fiX0^ 
by  echedule  1,  part  1,  of  the  Bemuneration  Oidertf 

(a.)  Beported  by  A.  D.  MAOT.AKinc,  Esq.,  Bairistef-a** 
Law. 
*  See  Ifl  re  Newbouid  {atUe,  p.  161). 
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propff  to  be  allowed  to  the  Tender's  solicitor  for  coa- 
doetiDg  a  sale  of  property  by  public  anction,  iaclading 
tb«  eondittoas  of  sale  when  the  property  was  soli ; 
ttst  there  were  aix  loto  sold,  and  it  was  in  respect  of 
ttne  lots  that  the  charges  were  made ;  that  an 
ftoetioDeet  wae  employed  and  paid  a  fee  of  £23  128.  6d., 
bat  that  this  waa  merely  for  offering  the  ton  lots  in  the 
laettoB-roora,  and  all  the  real  work  connected  with  the 
mIs  was  done  by  the  eolidtor. 

Thaflsiii^  aUo  objected  to  the  disalloiranee  of  the 
sQin  el  HI  10s«»  being  the  scale  fee  for  condaoting 
voder  the  wae  echednle  in  respect  of  the  fonr  lots 
not  sold  eslcalated  as  directed  by  rale  2  on  the 
aggRgsts  siaoimt  of  the  reserved  prices. 

TbepkmtiiE  farther  objected  to  the  disallowance  of 
the  sum  of  £65,  being  the  soale  fee  under  the  same 
sehedalsflBrdedQGiDg  title  andperosing  and  completing 
ooaftynoe^  indading  preparation  of  contract  or  con- 
ditioBi  of  Mle  (If  any)  in  respect  of  the  four  lots  not 
sold  flslrohted  aa  directed  by  rule  3  on  the  aggregate 
amooBt  of  the  xeaerred  prices.  It  was  submitted  that 
tko  solicitor  should  not  lose  his  remuneration  because 
no  asle  of  the  fonr  lots  had  been  effected,  and  that  it 
osold  not  have  been  intonded  by  the  rales  that  no 
sUovsttoe  for  dedacing  title  (which  included  par- 
tkntan  snd  oonditionB  of  sale)  should  be  made  to  the 
veodoi^tf  soilidtor  in  case  of  an  abortlYC  sale  by  auc- 


A  fee  of  ten  gvnesa  was  added  at  the  end  of  the  bill 
for  extra  kbonr  eonaeeted  with  the  preparation  for  the 
anetlon  not  coTeted  by  the  scale  fees  allowed,  but  it  was 
sabolttsd  tbst  there  waa  no  authority  for  substitutiog 
sack  m  aUovanee  lor  the  itoms  above  referred  to. 

T%0  tBdag  nuMtor's  reasons  were  stated  to  be  as 
ibOovs:— Tbat,  with  regard  to  the  fhrst  six  itoms  and  to 
the  £17  10a,  it  wonld  be  a  violation  of  the  express 
tnas  of  rale  11,  echedule  1,  part  1  of  the  Be- 
mawewtiou  Order  to  allow  those  scale  fees ;  and  that 
hitUs  CMC  £52  lOe.  had  been  paid  to  a  surveyor  for 
IflMiBg  tbe  property  for  sale  and  valuing  the  lots,  and 
mik  6d.  to  an  auctioneer  for  offering  the  loto  for 
ssfe. 

TW  esse  of  in  re  Wilson,  29  Oh.  D.  790,  34  W.  B. 
1%  185,  was  referred  to. 

With  regard  to  the  £65  disallowed,  the  taxing  mastor 
^  aot  consider  it  possible  that  tbe  solicitor  could  be 
«BtilU  to  the  acale  fee  for  '*  preparing  contract,  de- 
doohigiifla,  and  oompletiog''  in  respect  of  the  four  lots- 
asta^ 

Ths  iKdng  master  pointed  out  that  the  solicitor  was 
■flowed  the  soale  feee  in  respect  of  the  six  loto  which 
were  loM,  and«  in  addition,  he  was  allowed  a  fee  of  ton 
gviasss  for  extra  labour  incidentol  to  the  sale  which  such 
ie«  ss  the  scale  allowed  did  not  appear  to  include. 

The  tning  maator,  in  the  exercise  of  his  discretion, 
aOned  the  additional  fee  of  ton  guineas,  which,  in  his 
^VUoB,  waa  abundant  remuneration  for  all  the  ad- 
^Basl  labour  not  covered  by  the  scale  fees.  He  further 
*"tiid  that  the  abstract  and  conditions  of  sole  were 
to  all   the  lots,  and  their  length   was  very 

'",  were 
was 

_  -  ^    ,  but 

^  a  above  atated,  the  ton  guineas  allowed,  as  above 
«wtti>asd»  waa  sufficient  remuneration  for  the  extra 
*^  ad  he  overruled  the  objections. 

Iha  tndng  maator  subjoined  a  noto  that  the  objec- 
ttais  eoold  not  have  been  made  in  the  interest  of  the 
pliiBHS,  in  whose  behalf  they  purported  to  have  been 
bBoaghtin. 

It  appeared  that,  in  accordance  with  the  prevailing 
pmetiee  in  the  North  of  England,  the  auctioneer  had 
■sNiy  offsred  the  loto  in  the  auction-room  and  had 
^«M  paid  for  that  oi^y,  and  the  sorveyor  for  valuing, 
aoxfeyiag,  aad  lotting  llie  pioperty;  hvA 


that  all  the  work  in  connection  with  making  arrange- 
ments for  the  sole,  preparing,  printing,  and  distributing 
the  particulars  and  conditions  of  sale,  and  lithographing 
the  sale-plan,  advertising  in  newspapers  and  by  bill- 
posting,  and  getting  a  full  attondauce  at  the  auction- 
rooms  was  done  by  the  solicitor,  and  all  the  bills  for 
priutiug,  adrertising,  &&,  were  scut  in  to  the  solicitor 
and  paid  by  him. 

On  the  appointment  to  tax  and  also  on  seeing  the  taxing 
mastor  on  the  objeetions  Barrled  in  to  the  taxation,  the 
plaintifrs  solicitor  asked  the  taxing  mastor  to  strike  out 
the  auctioneer's  charges  and  permit  the  solidtor  himself 
to  pay  them ;  but  this  the  taxing  mastor  declined  to  do, 
stating  that  when  a  sale  took  pla3e  through  the  court 
the  solicitor  was  not  allowed  to  pay  the  auctioneer. 

It  was  contonded  by  the  plaintiff  that  it  was  the 
solicitor,  and  not  the  auctioneer,  who  had  done  the 
work,  and  that  In  re  WiUon  was  merely  a  decision  that 
when  tbe  auctioneer  had  done  the  work  and  been  paid 
for  it  the  solicitor  could  not  charge  scale  fees,  and  that 
this  was  the  construction  which  ought  to  be  put  on 
rule  11. 

A  summons  was,  therefore,  token  out  on  behalf  of  the 
plaintiff,  asking  that  the  objections  to  the  taxation  of 
costo  in  the  action  might  be  allowed,  and  that  it  might 
be  referred  back  to  the  taxing  master  to  vary  his  certifi- 
cate accordingly  ;  and  that  the  costo  of  and  occasioned  by 
this  application  might  be  taxed  and  paid  out  of  the  resi- 
due of  certain  funds  in  court. 

The  summons  was  adjourned  into  court. 

Dunning,  In  support  of  the  summons. 

G,  E.  8,  Fryer,  contra, 

CuiTTT,  J. — In  my  opinion  this  case  falls  within  the 
principle  of  In  re  fVilson,  The  auctioneer's  and  sur- 
veyor's charges  were  approved  by  the  chief  clerk.  Tbe 
auctioneer  and  surveyor  have  not  been  paid  by  the 
solicitor,  but  by  the  client,  and  the  case  is,  therefore, 
exactly  within  schedule  1,  part  1,  r.  11  of  the  Q-eoeral 
Order  made  in  pursuance  of  the  Solicitors'  Remuneration 
Act,  1881.  Tbe  plaintiff's  solicitor  offered  to  pay  the 
auctioneer,  but  the  taxing  master  was  right  in  not  per- 
mitting the  solicitor  to  pay  the  auctionoeri  for  had  the 
solicitor  had  the  power  to  make  such  payment,  tiie 
application  in  chambers  to  the  chief  clerk  for  his  sanction 
to  the  payment  would  not  have  been  required.  The 
allowance  was  made  for  what  the  solicitor  really  did. 
It  is  said  that  the  solicitor  himself  has  done  the 
business  whioh  in  London  usually  falls  within  the 
duties  of  the  auctioneer,  but  that  the  custom  in  the 
North  of  England  is  different  from  that  in  the  South.  That 
may  be  so,  but  inasmuch  as  rule  11  of  the  General 
Order  does  not  oonstituto  any  distinction  between 
customs  obtaining  In  different  parts  of  the  kingdom,  I 
have  no  option  except  to  refuse  this  application,  as  I 
think  the  taxing  master  was  perfectly  right.  I  shall, 
therefore,  dismise  the  summons,  but  shall  make  no  order 
as  to  costs. 

Solicitors  for  the  plaintiff,  H.  B,  Clarke  A  Sons, 
agento  for  WiUiam  H.  Olough,  Qeckheaton,  Yorkshire. 

Solicitors  for  the  defendanto,  Flower  db  Nuuey^  agento 
for  Carr  dt  Cadman,  Gomersal,  Yorkshire. 
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Q.  B.  DiT.  (Wills  and  GraDtham,  JJ.)  Dec.  21. 

EfiiEin)  V.  SsuLw.  (a.) 

County  eourU^' Landlord  and  tenant -^Adiont  for 
efectmmt^"  Legal  notice  to  quit  " — Determination  of 
tenancy — JurUididion — County  Courti  Act,  1856  (19 
di  20  Vict.  c.  108),  $.  60—1  Geo.  4,  c.  87,  $.  1. 

A  landlord  having  given  a  tenant  notice  to  quit  for 
forfeiture  by  reaeon  of  breach  of  covenants  under  a 
leaee,  brought  an  cation  for  efectment  in  the  county 
eourtf  the  rent  under  the  leaee  being  for  Use  than  £50. 

EM,  thai,  under  section  50  of  the  County  Courts  Act, 
1856,  the  term  or  interest  of  the  tenant  must  be  dettr^ 
mined  by  efflux  of  time  or  by  a  legal  notice  to  quit,  and 
that  a  "  legal  notice  to  quit "  implied  a  neeeuary^  deter* 
mination  of  the  lease  by  law,  and  not  under  any  private 
eontrad. 

Hdd,  further,  that  the  condrwstion  of  the  words 
*'  legal  notice  to  quit "  wcu  ancUogous  to  that  of  the  words 
" regular  notice  to  quit"  under  1  (ho,  4,  c.  87,  cmd  that 
the  old  cases  decided  under  that  statute  applied. 

Appeal  from  his  Honour  Judge  Powell,  sitting  at  the 
Greenwich  Oounty  Ctourt, 

The  action  was  one  for  ejectment  on  the  ground  of 
forfeiture  hj  the  defendant  through  breach  of  covenants 
under  a  lease.  The  rent  of  the  premises  was  £40  per 
annum.  The  defendant,  the  tenant,  had  declined  to  pay 
the  full  rent  on  the  ground  that  the  premises  were  unfit 
for  human  habitation,  but  he  continued  to  retain  posses- 
sion of  them  for  business  purposes. 

Cavanagh,  for  the  defendant— The  oounty  court 
judge  had  no  jurisdiction  to  try  this  action.  His  juris- 
diction is  limited,  by  section  50  of  the  County  Courts 
Act,  1856  (19  k  20  Vict.  c.  108),  to  cases  "  where  the 
term  or  interest  of  the  tenant  has  expired  by  efflax  of 
time,  or  been  determined  by  a  legal  notice  to  quit. 
Determination  by  forfeiture  is  not  included  under  the 
phrase  **  a  legal  notice  to  quit."  Notice  by  law  to  deter- 
mine a  tenancy  is  not  a  notice  under  any  special  agree- 
ment. The  phrase  "  a  regular  notice  to  quit "  used  in  1 
(Ho,  4,  c.  87  is  analogous,  and  the  oasss  decided  under  the 
Act  apply :  Doe  d,  Conyngham  Tindal  ▼.  Boe,  1  Dowl. 
143;  Doe  d.  Carter  ▼.  Boe,  10  M.  &  W.  607 ;  Doe  d. 
Cundey  y.  QharpUy,  15  M.  k  W.  558  ;  Doe  d.  Tindal  ▼. 
Boe,  2  B.  &  A.  922.  Barlow  ▼.  Teal,  34  W.  B.  54,  15 
Qu  B.  D.  501,  under  the  Agrioultuzal  Holdings  Act, 
1883,  also  applies. 

Erichsen,  for  the  plainti£F. — ^The  tenancy  is  no  longer 
in  existence  after  the  forfeiture.  The  value  of  the 
premises  being  under  £50  the  county  court  had  juris- 
diction to  try  Uie  action.  Such  a  determination  is  within 
the  meaning  of  "legal  notice.'^  Jurisdiction  was  a 
question  of  fact  for  the  oounty  oourt  judge  to  deter- 
mine* 

Wills,  J.— I  am  of  opinion  that  the  objection  to  the 
jurisdiction  of  the  county  court  raised  by  the  defendant 
must  prevaiL  No  consent  by  the  parties  can  give 
jurisdiction  where  none  previously  exists.  As  to  the 
last  point  raised  by  the  plaintiffs  oounsel,  of  course,^ 
questions  of  facts  cannot  be  reviewed  by  us,  but  had 
this  case  been  brought  before  us  on  an  application  for  a 
writ  of  prohibition  or  a  certioraH,  we  should  clearly 
have  had  power  to  review  the  determination  of  the 
tribunal  below  on  the  question  of  jurisdiction.  As  it  is 
the  application  comes  before  us  by  way  of  appeal  under 
the  statute,  and  it  is  an  application  on  a  question  of  law 
arising  out  of  the  facts  found  in  the  action.  On  those 
facts  we  hold  that  the  oounty  court  judge  has  made  a 
wrong  finding  in  law.    We  have  no  fault  to  find  with  his 

(a.)  Beported  by  SpiiroaB  L.  Hollimd,  Esq.,  Barrister- 
at-Law. 


determination  on  the  facts,  except  that  we  should  hsTs 
found  otherwise  upon  those  facts,  and  his  decision  Dut 
be  altered  so  as  to.be  in  conformity  with  the  law  ss  liid 
down  in  this  particular  statute.    The  appeal  is,  there- 
fore, properly  instituted,  and  properly  covers  a  queition 
of  law  with  which  we  have  power  to  deal.    Now,  does 
this  action  fall  within  19  k  20  Viet.  c.  108,  s.  50?   In 
my  opinion  it  does  not.     The  jurisdiction  there  giren 
only  applies  where  the  writ  of  ejectment  is  for  rest  or 
for  premises  of  a  value  not  exceeding  £50  per  annum. 
Here  the  rent  was,  indeed,  below  that  amount,  md  n 
far  the  action  was  within  the  section,  but  then  then  ii 
a   further  limitation  of    the   section   to   cases  where 
the  tenancy  has  expired  by  efflax  of  time  or  been  deter- 
mined   by    a    legal  notice    to  quit.      The  words  are 
sufficiently  significant.  The  section  does  not  slaiply  refer 
to  any  notice,  but  only  to  a  legal  notice  to  quit.    These 
words  must  clearly  have  some  further  meaning  than  the 
wider  term,  and  seem  to  have  been  taken  from  the 
earlier  statute  referred  to,   where  the  words  are  "a 
regular  notice  to  quit."    It  seems  clearly  to  have  been 
held  that  a  notice  given  under  a  lease  does  not  satiety 
the  meaning  of  the  description  of  *'a  regular  notice  to 
quit:"    The  phraseology  is,  indeed,  altered  in  the  htff 
statute,  but  it  is  impossible  from  the  wording  to  suppoM 
that  the  meaning  is  in  any  way  altered;  unless,  indetd, 
the  word  *<  legal "  implies  even  a  stricter  limitation  thsa 
the  word   ''regular."     This  case  is,   therefore,  almoit 
entirely  governed  by  the  cases  under  the  old  Act,  sad 
also,  apart  from  those  decisions,  by  the  wording  of  the 
later  Act,  which  is  in  substance  a  legislaUve  re-enset- 
ment  of  the  phrase  on  a  similar  subject  of  legisUtion, 
and  in  a  manner  possibly  still  further  qualifying  tiis 
limitation  before  laid  down.    This  is  dear  evidence  of 
the  enactment  of  the  same  kind  of  limitation  ss  that 
previously  laid  down  in  ,the  old  decisions  on  the  con- 
struction of  the  words.'  What  does  '*  legal  notice  ts 
quit "  mean  P    Some  reasonable  effect  must  be  given  to 
the  word  '*  legal."    It  must  be  meant  to  apply  to  notieee 
to  quit  under  such  circumstances  that  the  notice  to  quit 
follows  as  a  matter  of  law  from  the  stato  of  tbingi 
existing.    That  may  be  a  vague  description,  but  it  is  ai 
near  a  one  as  I  can  give.    It  clearly  was  not  intended  to 
give  to  the  county  courts  jurisdiction  over  every  qaestion 
of  tide  within  the  limit  of  £50,  but  only  over  csaee 
where  no  question  of  title  arose,   and  where  a  dear 
determination  of  the  term  or.  interest  had  ensued,  one 
provided  for  bylaw  and  not  by  any  contractual  relation- 
ship established  by  the  parties.    In  this  case  the  notioe 
could  be  in  one  sense  considered  Ulegal.    We  hare  one 
case  as  an  authority  to  guide  us  as  to  what  is  an  111^ 
notioe  under  the  Agricultural  Holdings  Act,  1863.   In 
that  Act  the  expression  used  is    '*  a  notice  by  Ia^/* 
instead  of  '<  a  legal  notice  to  quit"     That  phrass,  **  by 
law,"  has  been  held,  in  Barlow  v.  Teal,  to  mean  a  notioe 
established  by  law,  and  not  by  private  oontraot.   That 
phrsse  is  less  free  from  ambiguity  than  the  one  of 
''  legal  notioe  to  quit,"  but  undoubtedly  our  construc- 
tion of  the  latter  phrase  is  strengthened  by  that  deolsloa, 
and  it  also  is  in  harmony  with  the  current  of  dsdsioDB 
under  the  older  Act  of  Qeorge  lY.  I  am  of  opinion  that 
tbe  defendant's    contention  is    sound,   and    that  the 
county  oourt  judge  had  no  jurisdiction  to  deal  with  this 
action. 

Grantham,  J.~>I  am  of  the  same  opinion.  I  cannot 
imagine  a  case  to  which  our  judgment  on  this  poiat 
oould  be  more  applicable.  The  causes  of  action  sis 
complicated  and  of  a  kind  most  desirable  for  the  Hi|^ 
Court  to  deal  with.  The  county  courta,  indeed,  at  tiis 
time  of  the  passing  of  the  Act  under  consideration,  had 
not  the  same  extended  jurisdiction  as  has  since  been 
given  to  themi  but  we  must  look  at  thdr  then  jurisdie- 
tion  rather  than  at  present  views  regarding  their 
capablUties.    It  was  never  intended  at  tint  time  to  give 
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tliflD  Joriadietion  saoh  aa  would  ooYer  this  oaae.  If  this 
wae  &e  first  eaM  on  the  point,  whether  such  a  notloe  to 
qut  u  f 8  now  before  ns  is  equivalent  to  a  legal  notice 
toqoit,  there  might  be  some  room  lor  doubt,  but  now 
«e  have  got  far  bejond  that.  Decision  after  decision 
ssdtr  kindled  Acta  and  kindred  legislation  have  been 
^ed,  and  we  should  dearlj  not  be  justified  in  giving 
mj  dediion  contrar j  to  these. 

Solk&toTB  for  the  plaintiff,  Lucaa  A  Sons. 
SoUcitor  lor  the  defendant,  Cooper  Searr. 


Q.  B.  Dir.  (Willa  and  Grantham,  JJ.)  Deo.  10. 

EioiBTr  ft  Go.  9.  HzTBS.  (a.) 

FfaeUee-^OaeU — Re/erenoe — High    Court    and   county 
erarf  teale^Bulee  of  1883,  ord.  65,  r.  12. 

Auadien  on  a  partnership  cieoount  waa  hy  consent 
ft/erred  to  an  arhUrator,  The  terms  of  reference  were 
(halt  **  oU  matters  in  difference  between  the  parties  in  the 
odioa**  were  to  he  re/erred,  and  that  **  the  costs  of  the 
acUoa"  shoM  ohide  the  award.  Subsequently  to  this 
order  of  rtferwot^  tike  parties  ctgreed  to  submit  to  the 
arliinior  afmrther  matter  of  aecount  outside  the  adion* 
The  orbitreior  awarded  £40  to  the  plaintiff  on  his  claim, 
andfomdihaia/urtker  sum  of  £14  2e.  toas  due  to  him 
ontkesubsegmeniaeeoma. 

BeU,  Oat  ike  jdaivHff  had  recovered  *'  in  the  adion  " 
km  tkoM  £50,  aid  therefore  came  under  the  provisions 
o/enL  6S,  r.  19,  of  tJie  Rules  of  1883,  whereby  the 
costs  reooieraiU  are  limited  to  oouniy  court  costs  in 
edieins  of  etmtnui  tohere  less  than  £50  is  recovered,  tin- 
lew  ^f  lease  of  the  court  the  High  Court  scale  is  allowed. 

Appeal ffom an  order  of  Field,  J.,  at  ohambers. 

Tbii  setkm  was  one  on  a  partnership  account  which 
had  ben  ztferred  by  consent  to  an  arbitrator.  By  the 
tensoftbe  reference  *'  all  matters  in  difference  between 
thepaitiea  in  this  aotipn  are  to  be  referred,  and  the 
euti  of  the  action  are  to  abide  the  award." 

^  arbitrator  found  that  £40  was  due  to  the  plaintiff d 
lioatke  defendant  up  to  the  date  of  the  issue  of  the 
^niL  He  farther  atated  that  **hj  consent  of  parties 
eateegneat  to  the  order  of  reference  ib  was  agreed  that 
tfae  rafsKnee  ahould  include  not  only  the  state  of 
•OKMuits  between  the  parties  up  to  the  date  of  the  com- 
nmeeoieDt  of  the  action,  but  also  a  certain  account  of 
Hi  ?  s  which  had  arisen  subaequently ."  And  he  found 
t^  U..9  sum  waa  also  due  from  the  defendant,  making 
«p  the  total  amount  due  to  the  plaintiff  to  be  £54  2a., 
«theoiti. 

Ihe  plaintiff  applied  to  Field,  J.,  at  chambers,  to  have 
^^eoati  taxed  on  the  High  Court  scale,  in  accordance 
^  Old.  65,  r.  18,  as  being  for  an  amount  over  £50, 
^U  aeals  Field,  J.,  allowed  ;  and  agaioat  this  order 
^^imdsst  now  appealed. 

2Wfw  White,  for  the  defendant.— The  terms  of  the 
nfmauufiaited  the  award  of  the  arbitrator  and  the 
cestt  to  nattera  **  in  the  action,"  and  only  **  costs  in 
the  ^stioa'*  were  to  abide  the  award.  The  plaintiff 
^7  feeerered  £40  in  the  action.  The  account  as  to  the 
VMnfadog  £14  was  by  consent  referred  to  the  arbitrator, 
■id  the  eosta  aa  to  that  were  in  his  diecretion ;  but 
■atiier  that  aeoount  nor  the  costs  coma  within  the 
*Bgfamlreferanae,  and  the  amount  reooverdd  under  that 
^■Bgless  than  £50  the  costs  muat  be  on  the  county 


(«*)  BspoitQd  hj  SmoBB  L.  Holland,  Esq.,  Barriatev 
st*Law« 


ffittes  Chitty,  for  the  plaintiff.— The  total  amount  re- 
covered by  the  judgment  in  the  action  exceeds  £50. 
There  is  only  one  judgment,  and  that  is  for  £54  2s.  : 
Ferguson  v.  Davidson,  30  W.  B.  462,  8  Q.  B.  D. 
470,  per  Brett,  L.J.  The  amount  ia  to  be 
tested  by  the  verdict,  and  the  finding  of  the  arbi- 
trator ia  equivalent  to  a  verdict  under  section  5  of 
the  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142). 
The  matter  is  one  for  the  diecretion  of  the  court,  and 
upon  the  merits  the  plaintiff  it  entitled  to  High  Ooort 
costs. 

Wills,  J. — ^I  am  of  opinion  that  this  appeal  ought  to 
succeed.  The  order  of  reference  as  agreed  to  by  the 
parties  ordered  that  "  all  matters  of  difference  in  this 
action  "  were  to  be  referred  to  an  arbitrator,  and  *'  the 
costs  in  the  action  **  were  to  abide  the  award.  The  par- 
ties subsequently  agree  to  aubmit  to  the  arbitrator  cer- 
tain matters  of  difference  not  included  in  the  action. 
The  award  is  separable.  Up  to  the  date  of  the  action  the 
arbitrator  finds  that  £40  only  is  due  to  the  plaintiff,  but 
that  a  further  sum  of  £14  2a.  is  alao  due  oa  a  matter 
outside  the  action,  and  poaslbly  outside  the  terms  of  the 
reference  altogether.  At  any  rate,  thla  aecond  sum  was 
due  after  the  cause  of  action  accrued  and  after  the  writ 
in  the  action  was  issued.  The  costs  of  the  action  are 
not  to  abide  the  gross  event  of  the  award,  whatever  that 
might  be,  but  the  event,  so  far  as  it  was  applicable  to 
the  action. 

As  to  costs  outside  the  action  itself,  the?  are  not  really 
provided  for  by  the  provlaiona  of  the  reference.  That 
expression  muat  be  read  divisibly :  the  costs  of  the  action 
are  to  abide  the  legal  event  of  the  award,  which  ia  for 
£40.  That  is  clear,  and  I  ehould  only  hesitate  to  be  of 
that  opinian  because  of  the  decision  of  Field,  J.  As  it  is, 
I  cannot,  however,  doubt  tbst  that  is  the  proper  way  to 
treat  this  award.  Otherwise  the  reault  would  be  most 
unfortunate,  because  the  defendant,  who  had  agreed  to 
refer  this  other  matter  to  the  arbitrator,  very  reasonably) 
in  order  to  put  an  end  to  further  diaputea,  would  find 
himaelf  saddled  with  High  Oourl;  coats ;  whereas,  if  he 
had  declined— as  he  had  a  right  to  do— to  submit  this 
outaide  question,  the  costs  muat  have  been  on  the  county 
court  aoale.  He  cannot  be  held  to  have  agreed  to  any 
auch  reault.  Such  would  be  an  unreaaonable  decision. 
The  words  of  the  reference  are  very  clear,  and  I  think 
it  would  be  going  contrary  to  the  statute  to  hold  other- 
wise. 

Aa  to  the  fact  that  only  one  judgment  ia  aigned  for 
the  whole  amount,  that  is  a  mere  method  of  avoiding  the 
signing  of  two  judgments  for  the  amounts  separately  ; 
and  the  mere aigning  of  such  judgment  for  £54  does  not 
affect  the  legal  result  of  the  award  in  the  action,  which  is 
for  £40.  The  costs  of  that  award  are  to  abide  that 
event ;  and  that  is  £40  and  no  more. 

Gbantham,  J.— I  am  of  the  sime  opinion,  and  I 
should  have  been  sorry  if  we  could  not  have  found  that 
this  reault  waa  right  in  law.  Aa  It  ia,  I  have  no  doubt 
of  the  legal  effect  of  the  judgment  in  thie  action,  which 
la  an  award  for  £40. 

The  Ck>uaT  further  held  that,  on  the  merits  of  the 
ca^,  the  costs  should  only  be  allowed  on  the  county 
oonrt  scale. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  PritcJiard,  Snglefield,  A 
Co.,  for  Storer,  Taylor,  ds  Co.,  Manchester. 

Solicitors  for  the  defendant,  Chester  ds  Co,,  for  Crofton 
A  Craven,  Manchester. 
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HidE  COUBT. 


Enolibh  and  Soottibk  Tbu8t  Co.  v.  Flatau. 


HlOH  Oou&T. 


Q.  B.DiT.  (A.L.  Smithl 
and  Oharles,  JJ.)       j 


Not.  12. 


English  aio)  Scottish  Tsttst  Co.  v.  Flatau.  (a.) 

Practice — IndemnUy  —  Principals  and  aurefy — Claim 
againtt  oo'defendani — Judgrnent  under  ord,  16,  r. 
56. 

A  defendant  w7u)  is  entitled  io  an  indemnity  from  a 
co-defendant  upon  a  special  agreement  is  entitleU  to  sign 
judgment  against  his  co-defendant  for  the  amount  of  his 
(the  defendants)  liability  before  he  has  actually  paid 
anything  in  discharge  of  it. 

This  was  an  action  biought  by  a  limited  company 
against  a  firm  consisting  of  Messrs.  Johi\  Nathaniel 
Flataa,  Alfred  Louis  Elborough,  William  Charriere 
ElboroQgb,  and  Charles  Edward  Eden,  for  a  sum 
of  £4,000  for  money  lent.  Proceedings  were  taken 
under  order  14  and  judgment  was  signed  against 
all  the  defendants  except  the  defendant  Eden,  who 
obtained  leave  to  defend  on  bringing  the  whole 
sum  into  court.  Eden,  who  had  been  indemni- 
fied against  liability  for  the  money,  then  took  out 
a  summons  under  ord.  16,  rr.  52,  55,  for  leave  to  sign 
judgment  against  his  co-defendants  Flatau  and  Messrs. 
Elborougb,  upon  their  agreement  to  indemnify  him,  or 
for  directions. 

The  question  was  referred  to  Pollock,  B.,  at  chambers, 
who  refused  the  application. 

The  defendant  Eden  appealed. 

Sidney  Woolf  for  the  appellant.— It  is  true  that 
the  general  rule  is  that  an  ordinary  surety  cannot  sue 
the  principal  debtor  until  he  has  been  compelled  to 
pay  something  to  the  creditor.  But  this  case  is  diiter- 
ent.  Here  ^here  was  a  special  indemnity  agreement  be- 
tween Flatau  and  Messrs.  Elborough  of  the  one  part  and 
Eden  of  the  other.  Under  that  special  agreement  Eden 
is  entitled  to  sign  judgment,  because  the  amount  which 
he  would  ultimately  ha?e  to  pay  the  creditor  cannot  be 
affected  by  the  alleged  counter-claim.  Ord.  16,  rr.  52, 
55,  applies  to  this  case,  as  there  is  hero  *'  no  real  issue 
to  be  tried." 

Mewst  for  the  defendants  Flatau  and  Messra.  El- 
borough.—Flatau  has  a  aounter-olaim  for  negligence, 
which  would  be  an  answer  to  any  claim  against  him  by 
Eden.  He  ought  not  to  be  depri?ed  of  any  right  of  de- 
fence when  he  shows  that  there  is  a  question  to  be  tried  : 
Gloucestershire  Banking  Co.  ▼.  Phillips,  32  W.  H.  522, 12 
Q.  B.  D.  533.  The  Judicature  Act  gave  no  new  remedy  ; 
it  only  altered  procedure.  The  money  not  haviufr  been 
paid  by  Eden  judgment  cannot  be  gi?en  against  Flatau. 
That  was  the  case  before  the  Judicature  Act  both  in  law 
and  equity,  and  it  has  not  been  altered.  Under  the  old 
Bankruptcy  Rules  a  surety  could  not  prove  for  a  con- 
tingent debt.  A  man  must  have  been  compelled  to  pay, 
not  merely  compellable:  ExcUl  v.  Partridge,  8  T.  B. 
308.  An  action  quia  timet  in  equity  would  not  ha?e 
gone  so  far  as  to  include  a  claim  like  this  :  Padunck  v. 
Stanley,  9  Hare,  627. 

Ohitty,  for  the  plaintiffs. —Under  rule  55  the  plaintiffs 
are  entitled  to  be  paid  at  once,  and  it  will  preju- 
dice them  if  judgment  is  given  against  Flatau  and  any 
delay  is  interposed.  They  are  also  entitled  to  select  whom 
they  will  go  against.  The  notice  by  third  parties  and  the 
ffiving  of  directions  is  only  resorted  to  when  the  de- 
fendants defend  the  action.  Here  there  is  no  defence, 
and  the  object  of  the  rule— namely,  the  prevention  of  a 
second  trial  of  the  same  question— cannot  arise.  Eden  is 
out  of  time  for  paying  money  into  court,  and  he  has  no 

(a.)  Beported  by  Cboil  Chafmak,  Esq.,  Bariister-at-Ijaw. 


defence  whatever  to  the  action.    The  pkintifli  are  en- 
titled to  immediate  judgment. 

A.  L.  Smith,  J.— This  is  an  application  by  waj  of 
appeal  from  the  decision  of  Pollock,  B.,  at  chamben, 
who  refused  to  act  as  requested  under  rale  55  of 
order  16.  I  think  that  if  all  the  facts  had  been  before 
Pollock,  B.,  he  would  have  come  to  the  same  deeisioo  aa 
we  have  in  this  case. 

The  English  and  Scottish  Trust  Co.  (Limited)  lent 
Flatau  £4,000,  for  which  Eden  and  Messrs.  Elborongh 
were  security.  At  the  same  time  indemnity  was  given 
by  Flatau  to  MessrB.Elborough  by  an  agreement  dated 
the  19th  of  March,  1887 ;  and  a  farther  special  in- 
demnity was  given  by  Flatau  and  Messrs.  Elboiongh 
to  Eden,  they  being  the  principal  debtors.  This  Utter 
agreement  was  made  known  to  the  plaintiffs,  who  took 
by  way  of  surety  the  names  of  Messrs.  Elborough. 

In  September  the  plaintiffs  issued  a  writ  against  FUUn 
and  the  sureties,  and  on  the  1st  of  October  they  reoovered 
judgment  against  Flatau  and  Messrs.  Elborough  by  de- 
fault, but  Eden  obtained  leave  to  defend  upon  payment  of 
£4,000  into  court.  It  is  sworn  that  the  plaintiffs'  and 
Messrs.  Elborough's  solicitors  are  the  same,  and  it  ii 
suggested  that  they  will  not  take  proper  steps  to  get 
this  money  from  the  principal  debtor,  although  theym 
aware  of  the  indemnity. 

Under  these  circumstances  Eden  served  a  third  paity 
notice  on  Flatau  and  Messrs.  Elborough,  and  asked  the 
court  to  bring  into  play  ord.  16,  r.  55.  Under  role  52 
of  that  order,  the  provisions  of  which  apply  when  the 
court  is  satisfied  that  there  is  no  real  issue  to  be  tried, 
it  may  order  such  judgment  as  the  nature  of  the  caae 
may  require  to  be  entered,  in  favour  of  the  defendant 
giving  the  notice,  against  the  third  party* 

Eden  says  that  he  is  entitled  to  judgment  againtt 
Flatau,  but  it  is  urged  that  he  cannot  sue  upon  that 
agreement  until  he  has  paid  the  money.  In  my  judg- 
ment, upon  a  special  bargain  such  as  this  is  Eden  U  en- 
titled to  sue  as  soon  as  he  shows  legal  liability.  In 
Bullen  and  Leake,  sub.  tit.  Contract  of  Indemnity,  1  find 
that  in  averring  damage  the  author  says,  *'  whereby  the 
plaintiff  became  liable  to  pay."  That  is  not  an  aatho- 
rity,  but  as  only  one  or  two  of  these  counts  ^"^^^  j^ 
found  defective — so  far  as  I  know— it  is  very  good 
ground  for  believing  that  there  is  authority. 

The  case  of  Randal  v.   Roper,    6   W.  B.  445,  27 
L.   J.    Q.    B.   866,  is  an  express  authority  as  to  the 
right  to  aue  upon  a    special   bargain.     ^'^^L**'."? 
reference    to    a    count   for    money    paid.     The  fl«* 
point,  therefore,  taken  by  the  defendant  Flatau  in  mj 
opinion    faila.      Then  it  is  said  that    Flatea  btf  • 
counter-claim     against    Eden.      I     have    taken   the 
trouble  to  look  at  the  eounter-daim,  and  I  can  ••« 
nothing  in  it  whatever.    In  my  opinion  the  clain  is  an 
undefended  one  and  Eden  is  entitled  to  jadgmeat    i 
think  the  proper  order  should  be  that  Eden  be  at  libeity 
to  sign  judgment  forthwith  against  Flatau,  and  that 
his  solicitor  gives  a  personal  undertaking  for  the  payment 
of  any  money  received  under  the  judgment  into  court, 
and  that  Eden  have  another  week  to   pay  the  sum  ol 
£4,000.    I  do  not  think  that  the  plaintiffs  can  be  pre- 
judiced by  such  an  order. 

Chaslbs,  J. — ^I  am  of  the  same  opinion.  The  queetloft 
is  whether  a  suit  can  be  brought  upon  a  special  agne- 
ment  to  indemnify  when  no  money  has  been  paid  n»» 
it.  I  think  it  can.  An  express  contract  of  indeam 
differs  in  tbia  from  an  ordinary  suretyship  oonta* 
Randal  v.  Roper  is  an  authority  for  saying  that  moj^ 
need  not  necessarily  have  been  paid  before  actwj 
brought.  There  it  was  held  that  a  first  purchaser  couW 
sue  his  vendor  for  what  he  was  bound  to  pay,  thon^ 
he  had  not  yet  paid,  to  a  sub-purchaser.  Flatau, » 
my  opinion,  has  no  answer  to  the  action,  aw  jJJ 
counter-claim  has  no  substance  iu  it.    The  plaintiffl  wiu 
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HiobGuvbt. 


RbO.  v.  DfATOB  OF  POOLV. 


High  Ooubt. 


not^XB  mj  opinion^  be  prejudiced  by  the  judgment  sug- 
gertad  by  my  brother  Smitb,  with  which  I  oononr. 

Stdidtors  for  the  defendant  Eden,  SaMuU,  Jones^  d: 
Ob. 

SaUdtoxB  for  the  defendants  Flatan    and    MeisrB. 
Ennrongh,  H.  A,  Brydcn, 

Solicitox  for  the  plaintiffs,  John  M.  MilchelL 


Q.  B.  0!t.  (Lord  Coleridge,  I  ,„^^  i «  i  a  .   !«!•  a 

CJ,indDenman,J.)       {         Junel8,14,  July6. 

Ee&.  v.  Matob  of  Poolb.  (a.) 

Mnnidpai  eorporaUon — LiahUUy  to  repair  highwaff*^ 
PMk  HtaUh  Ad,  1875  (38  A  39  Vid.  e.  65),  «.  144 
— Ftrm  of  indidmeni — ••  Againti  the  form  of  the 


An  utdidmetU  having  been  pre/erred  againtt  a 
mmmmpal  eormaUon  for  non-^repair  of  a  highway 
fffUAin  their  borough,  a  verdict  wae  found  for  the 
Crown. 

The  indidmeni  did  not  $how  on  the  face  of  it  the  kind 
of  Uabtl%  acfughi  to  he  impoeed  upon  the  defendants, 
nor  did  it  coalain  am/  itaiement  aa  i>  the  negleist  alleged 
being  '*  ogainMt  the  form  of  the  etaiute." 

Htid,  thai  ike  defeitdante  were  entitled  to  judgment 
non  obstante  Teiedieto  on  the  grounds  tliat  (1)  the  in* 
didmeni  was  had  beyond  power  of  amendment ;  (2)  tJiey 
were  nei  indictable  for  non-repair  under  the  Public 
HeaUh  Ado/lS16,  although  they  might  be  if  the  pre' 
Uminary  d^  required  by  o  &  6  Will,  4,  c.  50,  s.  20, 
vereiakenm 

Bole  mid  for  a  new  trial  on  the  grounds  of  misdireo- 
tka  and  that  the  verdict  was  against  the  weight  of 
eiUUsice,  oc  for  jodgment  non  obstante  veredicto. 

Two  indietiBenta  were  preferred  against  the  defend- 
ants the  Hsjor  and  Oorporation  of  Poole,  as  the  urban 
saaitsry  cothoritj  of  the  district,  for  the  non-repair  of  two 
hi^wajSy  and  allegingrespeotiTely  that "  the  mayor,  alder- 
raea,  and  bnrgeMee  of  the  town  and  oonnty  of  the  town 
and  bonngh  of  Poole,  acting  by  the  council  as  the 
santery  aathority  for  the  nrban  sanitary  district  of  the 
said  town  and  county  and  district,  ought  to  repair  and 
aoMod  lbs  said  oommon  highway  being  in  decay  as 
af ormnid  when  and  as  often  as  it  shall  be  necessary." 
Tberw  was  no  allegation  to  show  how  the  defendants 
vete  Uafale,  nor  any  statement  as  to  the  neglect  alleged 
bciD^  •*  a«|BiiiBt  the  form  of  the  statute." 

Tha  indictments  baring  been  removed  by  certiorari, 
vcTO  tried  by  Mathew,  J.,  and  a  special  jary  at  the 
Boti^eBter  Aasixsa,  and  a  verdict  was  found  for  the 
Cnwa.  The  learned  judge  at  the  trial  intimated  his 
vSaagacaa  to  make  any  amendment  within  his  powers, 
ti^iegh  ao  amendment  was,  in  fact,  made. 

B.Fe8Mtt  Lock  {OharUs,  Q.G.,  with  him)  showed 
€aBHr-.Tbe  nrban  sanitary  authority  is  indictable.  The 
daty  of  repairing  Is  expressly  imposed  on  them  by 
aedkn  149  of  the  Public  Health  Act,  1875,  by  which 
the  sftnakiara  also  Tested  in  them.  Indictment  is  the 
pf^^per  medy.  Under  section  144  they  are  not  merely 
i  highways,  but  also  have  all  the  **  powers, 
,  dntiee,  and  liabilities "  under  the  Highway 
Acts  of  the  inhabitanti  in  vestry  assembled  of  any 
witiiia  the  district.  Oonsequently  all  the 
rby  which  the  inhabitants,  i(  indicted,  could 
t  inter  te  their  liability,  has  been  taken  from  them 
if^vm  to  the  sanitary  authority,  including  the  power 
t  rates  to  defray  expenses,  which  in  urban   sani- 


(c)  lUported  bjQ.K,  Palbt,  Esq.,  Barrister- at^Law. 


tary  districts  are  to  be  paid  out  of  the  general  district 
rate :  Public  Health  Act,  1875,  s.  216.  This  was  not 
the  case  in  Fl,  v.  8t  George*s,  Banover -square,  3  Oamp. 
222,  which  was  also  the  converse  of  the  present  case. 
Under  the  Public  Health  Acts  it  was  clearly  intended  by 
the  Legislature  that  the  authority  should  be  indictable 
and  that  the  inhabitants  should  not.  And  this  was 
right,  for  the  sanitary  authority  is  a  corporation.  When 
the  liability  to  repair  is  imposed  on  a  corporation, 
whether  by  presumption  or  otherwise,  the  inhabitants 
oease  to  be  liable :  'h,  v.  Bt  Oiles\  Cambridge,  5  M.  & 
B.  260,  2  Inst.  700.  This  indictment  is  sufficient.  The 
defendants  are  indicted  as  the  urban  sanitary  authority, 
which  is  a  creature  of  statute  only,  therefore  statutory 
liability  is  alleged.  It  is  not  necessary  to  state  the 
particular  statute  if  the  offence  be  described  in  the 
words  of  the  statute.  Here  the  words  of  section  149  of 
the  Public  Health  Act.  1875,  are  substantlall  y  followed. 
Kor  is  it  necessary  io  add  "  against  the  form  of  the 
statute.**  Ko  iodictment  is  bad  for  "  want  of  a  proper 
or  formal  conclusion  '* :  14  &  15  Vict.  c.  100,  s.  24 ;  Reg, 
V.  Cattro,  29  W.  R.  669,  6  App.  Gas.  229.  There  is  no 
ground  for  the  suggestion  that  the  verdict  was  against 
the  weight  of  eridenoe. 

Alderson  Foots,  in  support  of  the  rule. — The  form  of 
the  indictment  is  bad  in  that  it  does  not  show  that  a 
statutory  obligation  is  relied  on  or  how  that  obligation 
arose.  The  defendants  are  not  iodiotable  under  the 
Public  Health  Act,  1875.  They  are  in  the  position  of 
the  old  surveyors  of  highways,  who  could  not  be  indicted 
for  neglect :  Young  v.  Davis,  11  W.  K.  735,  1  H.  &  C. 
197.  The  procedure  by  which  the  statutory  duty  could 
be  enforced  would  be  summary  proceedings  for  a  penalty 
under  section  20  of  the  Highway  Act,  1835,  or  by 
application  to  -justices  under  sections  94,  95.  There  is 
no  power  by  statute  to  proceed  against  an  urban  sani- 
tary authority  by  the  old  oommon  law  indictment  which 
could  be  preferred  agdiubt  the  inhabitants  of  a  parish. 
Lastly,  the  roads  in  question  were  not  laid  out  under 
the  Inclosure  Act  (42  Geo.  3,  c.  109,  s.  9). 

The  following  eases  were  also  cited :  Parsons  v.  8i, 
MaUhew,  Bdhnal  Green,  16  W.  B.  85,  L.  B.  3  O.  P. 
56 ;  Oibson  v.  Mayor  of  Preston,  18  W.  B.  689,  L.  B. 
5  Q.  B.  218;  Loughborough  Highway  Board  v.  Ourwn, 
34  W.  B.  621,  17  Q.  B.  D.  344 ;  HartnaU  v.  Ryde 
Commissioners,  11  W.  B.  963,  4  B.  &  B.  361,  12  W.  B. 
Dig.  60;  Ohrby  v.  Byde  Commissioners,  12  W.  B. 
1079,  5  B.  &  B.  743  ;  Kent  v.  WoHhing  Local  Board, 
31  M9.  B.  583,  10  Q.  B.  D.  118  ;  Smith  v.  fVed  Derby 
Local  Board,  27  W.  B.  137,  38  L.  T.  X.  S.  716  ;  Moore 
V.  Lambeth  Waterworks  Co.,  34  W.  B.  559,  17  Q.  B. 
D.  462. 

Cur.  adv.  vtdt. 

July  6. —  The  Judgment  of  the  court  (Lord  Golb- 
BiDOB,  C.J.,  and  Dsnuan,  J.)  was  delivered  by 

Lord  OoLEBmoB,  0. J.,  who,  after  stating  the  facts, 
oontinued  as  follows  : — As  regards  the  omission  of  the 
words  **  against  the  form  of  the  statute,*'  it  is  laid  down 
in  Hawkins'  Pleas  of  the  Grown,  vol.  4,  Indictment,  s.  116, 
that "  If  an  ofEence  indicted  be  only  prohibited  by  statute, 
and  not  by  common  law,  and  the  indictment  do  not 
conclude  *  contra  formam  statuti,*  it  is  wholly  insufficient, 
and  no  judgment  can  be  given  upon  it."  This  appears  to 
have  been  decided  in  several  oases,  and  we  think  it  is 
applicable  to  a  case  like  the  present,  where  a  criminal 
neglect  of  duty  is  charged  agcdnst  a  oorporation,  who,  in 
the  absence  of  a  statute,  would  clearly  not  be  persons 
liable  to  be  indicted  for  the  non-repair  of  a  highway. 

Bo  far  from  containing  anything  to  cure  this  defect  in 
the  indictment,  we  find  that  the  statutes  relating  to 
indictments  ate  so  worded  as  to  exclude  any  power  to 
amend  this  particular  defect,  or  to  authorise  us  to  treat 
it  as  immaterial.    The  power  of  amendment  of  indict- 
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ments  la  very  limited.  The  9  Geo.  A,  o.  15  wm  oonflned 
to  the  case  of  ▼ariances  between  the  record  and  anj 
matter  in  writing  or  print  produced  in  eiidenoe  in  mis- 
demeanours. The  11  &  18  Yict.  c.  46  only  carried  the 
power  further  by  applying  the  same  proTision  to  all 
criminal  trials.  The  14  &  15  Vict.  c.  100,  s.  1,  enumerates 
the  cases  in  which  amendment  is  to  be  allowed.  They 
are  numerous ;  but  there  is  no  power  given  to  amend  by 
issertiDg  the  words  **  against  the  form  of  the  statute  " 
in  oases  where  a  statutable  misdeameanour  is  proved  and 
the  words  have  been  omitted.  The  24th  section  of  that 
same  Act  seems  conclusive  against  any  such  power  ;  for  it 
deals  with  the  yery  words  in  a  manner  wholly  inconsistent 
with  any  such  intention.  Again,  referring  to  Hawkins, 
ToL  4,  s.  117,  we  find  this  passage  :  "If  there 
be  more  than  one  statute  concerning  the  same  offence, 
and  the  first  of  them  was  never  dlsoontinued,  and  the 
latter  only  continue  the  power  without  making  any 
addition  to  it  or  only  qualify  the  method  of  proceeding 
upon  it,  without  altering  the  substance  of  its  proTision, 
it  seems  agreed  that  it  is  safer  in  an  indictment  on  any 
such  statute  to  conclude  '  contra  formam  itatuti,*  and  it 
hath  been  holden  that  a  conclusion  'contra  formam 
Miatuiorum '  will  in  such  cases  vitiate  the  prosecution.*' 

With  this  before  him,  in  a  statute  intended  to  get  rid 
of  all  over- technical  objections  to  indictments  in  kindred 
respects,  the  draftsman  of  section  24  of  11  &  12  Vict. 
0.  100  has  provided  as  follows :  ''  No  indictment  for  any 
offence  shall  be  held  insufaoient''  (amongst  other 
things)  '*  for  the  Insertion  of  the  words  *  against  the  form 
of  the  statute'  instead  of  'against  the  form  of  the 
statutes,'  or  vice  versd**  We  think  it  impossible  to  read 
this  clause  without  being  convinced  that  the  framer  of 
the  enactment  deliberately  abstained  from  enacting  that 
in  a  case  where  the  liability  to  do  an  aot  was  imposed  by 
statute,  and  an  indictment  was  preferred  for  the  violation 
of  a  duty  bo  imposed,  it  should  be  henceforth  competent 
to  the  prosecutor  to  treat  the  case  exactly  in  the  same 
way  in  which  it  would  be  treated  if  the  neglect  alleged 
were  that  of  a  duty  imposed  by  the  common  law. 

Then  arises  the  question  whether  this  Is  a  formal 
defect  apparent  on  the  face  of  the  indictment,  or  an 
objection  which  cannot  be  taken  after  the  jury  are 
sworn,  according  to  section  25  of  the  same  Aot. 
The  very  authorities  referred  to  In  the  passages  in 
Hawkins,  above  cited,  were  to  the  effect  that  the 
omisfion  to  condnde  *'  contra  formam  atatuti  " 
was  a  fatal  objection  In  arrest  of  judgment.  We 
do  not  think  that  the  objection  can  be  considered  a 
formal  one  any  more  than  the  omission  of  the  word 
'feloniously"  would  be  upon  a  charge  of  arson,  or 
*'  9cienier  "  in  a  case  of  receiving,  which  was  held  to  be 
Incurable  after  verdict  by  Lord  Campbell  and  the  oourt 
of  criminal  appeal  in  Reg.  !r.  Larkin,  2  W.  K.  496,  only 
two  years  after  the  passing  of  the  statute.  The  indict- 
ment fsils  to  give  the  defendants  notice  of  the  kind  of 
liability  which  It  is  Intended  to  fix  them  with.  The 
cases  of  Beg.  v.  Sill,  1  W.  B.  147,  22  L.  J.  (M.  0.)  41, 
and  Beg,  v.  Lardin  are  illustrations  of  the  distinction 
between  mere  formal  defects  and  defects  of  which  ad- 
vantage may  be  taken  after  verdict. 

We  think  section  25  of  the  Act  must  be  construed 
with  reasonable  reference  to  section  24,  and  that  for  the 
reasons  already  given  it  would  be  contrary  to  the  In- 
tention of  the  Aot  to  hold  that  either  section  was 
intended  to  repeal  the  law  as  laid  down  in  Hawkins. 
We  therefore  think  that  the  defendants  are  entitled  to 
judgment  non  ohUante  veredicto  on  this  ground. 

We  are  confirmed  in  our  opinion  that  the  above 
objection  is  fatal  by  the  consideration  that  the  questions 
raised  by  Mr.  Foots  as  to  the  liability  of  the  defendants 
are  questions  of  very  great  nicety,  and  that,  if  the 
defendants  are  liable  under  the  statutes  to  an  indictment 
at  all^  it  is  not  unreasonable  to  require  that  the  oircum- 
ttanoef  creating  their  liability  should  be  shown  on  the 


face  of  the  indictment  in  such  a  way  that  the  ooort 
might  see  whether  the  indictment  does  or  does  not  show 
a  iQgal  liability ;  or,  at  least,  that  the  indictment  ahoold 
inform  the  defendants  whether  they  are  being  proaeonted 
for  a  common  law  or  a  statutory  oflenoe. 

But,  even  assuming  that  in  this  case  the  indictment  is 
suflicient  without  amendment,  or,  if  not,  that  an  amend- 
ment could  be  and  was  made,  we  are  of  opinion  that  the 
defendants  are  entitled  to  judgment.  The  liability  of 
the  defendants  as  urban  sanitary  authority  is  created  by 
section  144  of  the  Fubllc  Health  Act,  1875.  The  first 
branch  of  that  section  makes  the  urban  sanitary  authority 
subject  to  all  the  liabilities  of  sur?eyors  of  high  ways  under 
the  law  for  the  time  being  in  force.  Ko  authority  has 
been  cited  to  show  that  a  surveyor  of  highways  (against 
whom  it  was  decided  long  ago  in  Toung  v.  Davie  that 
an  action  will  not  lie)  was  ever  liable  to  be  indicted  for 
the  non-repair  of  a  highway.  The  only  persons  UaUe 
to  be  indicted  were  the  inhabitants  of  the  parish  or  the 
other  person  or  persons  liable  to  bear  the  burden  of 
repair  (see  Loughborough  Highway  Board  v.  Curzon.) 
The  case  of  Oibson  v.  Mayor  of  Preaton,  in  which  all  tlie 
authorities  were  reviewecl,  is  entirely  to  this  eifect,  and  is 
recognized,  though  distinguished,  in  Kent  v.  WortMiig 
Local  Boardy  the  only  case  in  which  a  local  board  has 
been  held  liable  to  an  action  for  an  omission  of  any  ot 
the  duties  in  relation  to  highways  imposed  upon  them 
by  the  Public  Health  Aot,  1875.  That  case,  however, 
was  decided  wholly  upon  the  difference  or  eupposed 
difference  between  the  mere  neglect  to  repair  highways 
and  what  the  court  held  to  be  the  doing  of  an  aot  in 
such  a  way  as  to  become  a  nuisance,  a  distinction  which 
must  be  considered  doubtful  after  the  ca'^e  of  Moore  v. 
Lamhtth  Waierworhe  Co.  in  the  Court  of  Appeal,  in 
which  it  is  spoken  of  as  the  only  case  in  which  a  local 
board  had  been  held  liable  for  an  act  of  omission  or  a 
mere  nonfeasance,  and  said  to  be  a  case  only  to  l>e  sup- 
ported on  grounds  quite  inapplicable  to  a  case  of  mere 
non-repair  of  a  highway. 

One  conclusive  reason  for  holding  that  a  surveyor 
could  not  be  indicted  for  the  non-repair  of  a  highway  is 
that,  by  the  law  existing  as  long  as  surveyors  were  the 
only  persons  appointed  for  the  purpose  of  attencling  to 
such  matters  on  behsif  of  a  parish,  at  all  events  since 
5  &  6  WiU.  4,  the  surveyor  could  be  punished  by  specifio 
methods  provided  by  statute;'  so  that  it  suffioientlj 
appeared  from  the  statute  regulating  their  conduct  that 
it  was'  the  intention  of  the  Legislature  to  provide  a 
different  punishment  for  disobedience  to  the  statute 
from  a  prosecution  by  indictment. 

Section  20  of  5  &  6  Will.  4,  c.  50  provides  that  fox 
any  neglect  of  duty  for  which  no  paitloulsr  penal tj  la 
by  that  Act  imposed  the  surveyor  shall  forfeit  £5.  Sec- 
tion 144  of  the  Public  Health  Aot,  1875,  also  proTidee 
that  the  urban  sanitary  authority  shall  be  subject  to  all 
the  duties  and  liabilities  which,  by  the  Highway  Act, 
1835,  or  any  Act  amending  the  same,  are  vested  in  and 
given  to  the  inhabitants  ia  vestry  assembled. 

But  the  liability  to  an  indictment  at  common  law 
cannot  be  intended  to  be  a  liability  which  was  imposed 
upon  the  Inhabitants  in  vestry  assembled.  Ko  assembly 
of  the  vestry  was  required  to  constitute  such  liability. 
Nor  was  it  a  liability  imposed  by  the  Highway  Act  or 
any  other  Act.  It  existed  wholly  independently  of  the 
Acts,  though  the  Acts  contained  certain  provisions 
limiting  the  oases  in  which,  and  the  terms  upon  whieh, 
indictments  might  be  sucoessfnlly  preferred  In  swiootd- 
ance  with  the  provisions  of  the  Acts.  There  is  nothing, 
as  far  as  we  can  see.  In  the  144th  section  of  the  Public 
Health  Act,  1875,  nor  In  any  ot  the  existing  ActSi  to 
make  the  urban  sanitary  authority  liable  to  a  common 
law  indictment  for  neglecting  those  duties  which  they 
have  imposed  upon  them  either  as  surveyors  of  tbe 
highways  or  as  Inhabitants  in  vestry  assembled.  If  their 
liability  is  to  be  established  in  the  latter  capaoitx  wa 
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fUiik  it  oould  onlj  be  npon  an  IndiotniMit  preferred 
■fleoidipg  to  tbe  ptovitlone  of  5  ft  6  WiU.  4,  e.  50, 
eftv  the  prellminezy  itepe  thereby  required,  and  not  ae 
penoni  Uabla  ml  eommon  lav,  to  be  indicted  as  though 
ttey  vere  the  penona  liable  for  repair  in  the  aame 
MM  in  which  the  pariah  or  other  pertona  liable 
ntkne  ienurm  are  liable. 

He.  Foote  relied  npon  another  point— «¥is.,  that  tbe 
nade  in  qneetion  had  not  been  set  ont  under  the  In- 
dfMore  Acta.  Bat  thia  was  a  point,  aa  we  nnderstood, 
■oi  i^aad  at  the  trial^at  all  efenta,  not  so  insisted 
upon  sa  tiiat  we  abonld  be  Justified  in  setting  aside  the 
leifiet  It  is  a  naatter  which  might  Tery  easily  have 
been  tskea  ss  pcored  in  the  abeence  of  apeoial  attention 
bsisg  edkd  to  it.  But,  for  the  reasons  given  above, 
we  era  of  opinioii  that  the  defendants  are  entitled  to 
jndgBMAt  aon  o&atonie  vsrwftfcCo,  the  indiotments  not 
allegiBg  s  esse  of  liability  in  the  defendants  upon  which 
the  Jmy  vers  warranted  in  finding  any  verdict  against 
thsB  nd  the  statute  not  creating  any  such  liability, 
evHi  a  tks  Indictment  had  alleged  2ll  the  clrcnnutancea 
^poa  vhioh  tlie  picaecatlon  relied. 

Ja^mad  firr  the  dtfendanU. 

Non.— Lord  OQx.BaiDaB,  O.J.,  and  DuncAK,  J^  have 
raeeafiy  sanounoed  that  when  they  expressed  their  view  of 
tbe  vrnpei  iatarpretation  to  be  placed  on  the  words  of 
14  k  15  Vkt.  e.  100,  s.  24,  they  were  not  aware  that  the 
seolicn  had  been  ctherwiae  interpreted  by  the  House  of 
Lacds  in  Bitg.  v.  Gailro.  If  the  decision  had  been 
present  to  thdrmindsit  would  have  been  their  duty  to 
dcfsr  to  it  &  orach,  therefore,  of  the  Judgment  of  the 
Divirioasl  Orart  as  conflicts  with  the  decision  of  the 
SeueofLeidssbcNad  not  be  considered  as  good  law. 

SoUdton  for  the  proeecution,  Bnmnlow  A  Howe^  for 
SdwaH  Beifmomr  Clarh^  Wareham. 

Hottsitors  for  the  defendants.  Prior,  Church,  J 
Aiam$,  UxH.  W,  Diekinion,  Poole. 


Xowe  oC  lotii0. 


Am  Govt  of 
(Ssotland). 


ion  I 


May  20. 


CoooiDoniis    ojf  hmAXD  Bxtsnub   v,   GiAfloow 
m  South- Wbsibbk  Bailwat  Co.  (a.) 

9amp  Att,  1870  (33  A  34  Vid.  c.  97),  s.  70,  and 
rtgrfafa  Ad  Tfldorem  duty-^  Conveyance  on  eate — 
Cempideory  mle  under  Lands  Claueei  CoruoUdaiion 
(SnAnuQ^cC,  1845  (8  <fc  9  Via.  c.  19)— (^mpensa- 
tim/or  2oM  of  htuinea. 

4  tagisBy  company  gave  w4iee  to  the  ownere  of 

oMi  mahnUlU  of  their  intention  to  purehaee  their 

FMiw  eampuieariief.     A  fury  eummoned  under  the 

^  Clonsci    OoneolidaUon    (ScoOand)    Act,    1845, 

^  c  certain  eum  a$  the  value  of  the  land  and 

and  £9,500    a$   compeneatlon  for   hee    of 

Tha    conveyance    to   tAs    railway  company 

fedfei  tkite  aeoeoomente. 

TkeSktmp  Act  of  1870  providee  in  the  schedule  for 
^  ad  TUoiem  duty  on  every  **  conveyance  on  sale  of  any 
FV«*ilf"  to  ko  caleu!aied  upon  the  **  amount  or  value 
V  tts  eoRSHferaftCK  for  the  sale,'*  and,  hy  sedlon  70, 
torn  sale**  includes  ** every  instrument 


<M  iUpert<4  by  C  G.  NAPiaa  Tbolmpb,  Esq.,  Barrister- 
at-Law* 


whereby  any  property,  upon  the  sale  thereof,  is  legally 
or  equUahly  transferred  to  or  vested  in  the  purchaser.*' 

By  section  48  of  the  Lands  Clauses  ConsoHdoOion 
{Scotland)  Ad,  1845,  the  jury  shaU  deliver  their  verdict 
as  to  the  "  value  of  lands  to  be  purchased," 

Held,  thai  the  total  sum,  induding  the  i69,500,  aS9essed 
by  the  fury  was  the  value  of  the  lands  to  be  purchased, 
and,  as  part  of  the  consideraUon  for  the  salct  was  liMe 
totheod  valorem  duty. 

Decision  of  the  Ooart  of  Session  {reported  13  Court 
8ess.  Cos.,  4ih  series,  480)  revorsed. 

This  was  an  appeal  from  the  First  Division  of  the 
Court  of  Session  as  the  court  of  exchequer  in  Scotland, 
upon  a  case  stated  under  the  Stamp  Act,  1870  (33  ft  34 
Vict  c.  97),  8.  19. 

In  1885  the  respondent  company  gave  notice  to  liessrs. 
Sommerville  ft  Ck>.,  saw-millers,  of  their  intention  to 
purchase  their  premises  for  the  purposee  of  the  raaway. 

A  Jury  summoned  under  the  Lands  Clausea  Consolida- 
tion (Scotland)  Act,  1845  (8  ft  9  Vict  a  19),  aaseesed  the 
compensation  to  be  paid  as  follows : — ^£28,586  2s.  Id.  as 
the  valne  of  the  Und,  £14,573  16s.  3d.  as  the  value  of 
the  buadings,  ftc,  and  £9,499  8s.  3d.  as  compensation 
for  loss  of  business. 

A  oonveyance  of  tbe  property  was  ezeonted,  which  re- 
cited these  findings  of  the  Jury,  and  the  appellants 
claimed  duty  on  the  total  sum,  the  respondents  contend- 
ing that  the  £9,499  8f.  3d.  ought  to  be  ezoluded,  aa  not 
being,  in  fact,  part  of  the  consideration  for  the  sale. 

Section  48  of  the  Act  of  1845  provides  that  "  Where 
such  inquiry  shall  relate  to  the  valne  of  lands  to  be  pur- 
chased, and  also  to  compensation  claimed  for  injury 
done  or  to  be  done  to  the  lands  held  therewith,  the  Jury 
shall  deliver  their  verdict,  by  a  majority  of  their  number, 
seperately  for  the  sum  of  money  to  be  paid  for  the  pur» 
chase  of  the  lands  required  for  the  works  •  •  •  and 
for  the  sum  of  money  to  be  paid  by  way  of  compensa- 
tion for  the  damage  (If  any)  to  be  sustained  by  the  owner 
of  the  lands  by  ressou  of  severing  of  the  lands    ..." 

The  schedule  of  tbe  Stamp  Act,  1870,  providee  that 
an  ad  valorem  duty  shall  be  paid  on  every  "  conveyance 
or  transfer  on  sale  of  any  property  (except,  ftc,),  where 
the  amount  or  value  of  the  consideration  for  the  aale 
does  not  ezoeed  £5    .    •    •     6d.,"fto« 

Section  70  of  the  Stamp  Act,  1870,  providee  that  **  the 
term  '  conveyance  on  s^e '  includes  every  instrument 
.  •  •  whereby  any  property  upon  the  sale  thereof  is 
legally  or  equitably  transferred  to  or  vested  In  the  pur- 


The  Court  of  Session  {dissentienle  Lord  Shand)  held 
that  the  £9,499  8ff.  3d.  was  not  part  of  the  conslderatioD* 
The  appellants  appealed  to  the  House  of  Lords. 

May  20. -^  MacDonald  (Lord  Advocate),  Bir  R. 
Webster,  A,0.,  Bohertaon,  ti,G.  (Scotland),  and  A.J. 
Young  (of  tbe  Scotch  bar),  for  the  appellants. — Sec- 
tions 3,  48,  and  74  of  the  Act  of  1845  show  that  the 
only  duty  the  Jury  can  peiform  in  such  a  case  as  this  ia 
to  assess  tbe  value  of  the  property,  and  that  value  in 
this  case  is  tbe  total  sum  awarded,  including  the  £9,500 
for  loss  of  business. 

They  cited  Poller  v.  Commissioners  of  Inland 
Beoenue,  10  Ex.  147,  and  Pile  v.  PHe,  24  W.  B.  1003,  3 
Gh.  D.  36. 

Balfour,  Q  C.  (of  the  Scotch  bar),  and  IL  8.  Wright, 
for  the  respondents. — ^This  sum  is  awarded  for  Iocs  of 
business  tolely,  and  not  aa  part  of  the  price.  If 
Sommerville  ft  Co.  had  been  occupiers  only,  they  would 
have  received  this  sum,  although  they  conveyed  nothing 
to  the  railway  company. 

No  reply  was  required. 

Lord  Halsbubt,  C. — I  cannot  aay  that  any  doubt 
has  been  infused    into    my  mind  by  the  arguments 
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wbittSk  bape  been  ad^temeA  t»  ns  bf  Mr.  TMtcwt  Mvt 
Hr»  Wright.  The  nailer  seenii  to  me  W  be  aa  iaweg* 
fnglf  plain  one.  That  wbieb  tba  rsU^ray  oomptmj  bad, 
under  tiie  poipepe  of  tbr  Aol,  p«w«r  to  do  im»  t&  take 
land  oomp^florilj  fW>n  tiia  ownen^  and  tbv  statnia  baa 
pimdad  tba  maofaineir  by  wbieb  Aa  fitoe  a*  wiwA  it 
ietD  batafcMiaboaldbeMtoTteiMd^  Tb*  paHikamaft 
if  thej  pliiiM,  agfee^  but,  i#  tbey  do  not  agree*  tba 
price  is  to  be  aeoertained  as  befcpeen  tbern*  and  tupo* 
anb|eat-mattM»  are  daalt  irith  by  tba  atalat»— one^the 
palue  of  the  property  m  tatenv  and  tba  etber  the  qnea* 
tion  of  seperinjs  the  iVKopeftj  so  taken  from  the  lande  bald 
therewith. 

Tba  «Btb  aaetion  of  tba  atsHite  ia  that  wbitii  in  tmtb 
we  are  at  pieanit  oonstrtiing ;  beeanaa  thia  ia  a  pra^ 
ceediDg  Tinder  the  48th  aeotion,  and,  altbongb  the  other 
aeetiona  may  be  quoted  to  throw  light  upon,  and  to 
interpret  the  hmguage  of  tfasr  aeotlon,  that  whiob  yonr 
loidahipa  are  at  present  oonMaring  ia  prooeedinga  under 
the  48th  section.  That  aaetion  ezpreaaly  propidaa  : — 
**  Where  ancb  inq[nirT  ahall  relate  to  the  palue  of  knda 
to  be  pimdiaaed»  and  alao  to  oompenaatlon  claimed  fbr 
injury  dbne,  or  to  be  done,  ta  the  landa  held  thwewitb, 
the  Jury  shalT  deliper  their  p<eidIot»"  and  ao  on ;  and  the 
latter  part  of  the  section  refers  to  aeperanoe.  The  two 
thlnga,  and  Ulae  only  two  thtega^  which  are  within  the 
ambit  and  contemplation  af  the  aiatute»  are  the  nature 
of  the  landa^  ansd  such  damagaa  aa  may  arise  to  other 
lands  held*  Iflkerewltti  by  feaaonr  of  the  particular  land 
whiob  la  taken  bting  taken  fh>m  them. 

Now  that  aeema  to  be  at  tiie  foundation  of  the  whole 
argument  That  was  alone  what  i^e  Jury  in  thia  caae 
had  power  to  aaaaaa,  because  ft  ia  admitted  thatr  no  quaa^ 
tion  arises  bete  upon  tbo  otbair  part  of  the  eectiony  no 
queatioiK  aiisea  here  about  any  damage  from  seferanca. 
It  ia  admitted,  therefore,  in^iliediy  that  the  only  thing 
which  the  jury  had  here  to  aaaaaa  was  the  palue  of  the 
land.  Of  course,  the  word  '*  palue  **  ia  a  relatipe  term, 
and  in  aaoettaining  what  ia  tba  palma  of  the  land  it  ir 
extremely  common,  indeed  it  ia  incpitable,  to  go  into  a 
great  nooiber  of  ciroumataneea  by  which  that  whidb  is 
pioper  compenaation  to  be  paid  fbr  the  tranafer  of  one 
man's  paoperty  to  another  ia  to  be  aaeertained.  A  wfaole 
nomendlatnre  baa  been  inaarted  by  gentlemen  who 
dcpote  themaelrea  to  the  oenaideiation  of  anch  queationa, 
and  aometimeB  I  cannot  help  thinking  that  tba  language 
which  they  bape  employed,  ao  famfliar  and  common  iu 
respect  of  such  subjects,  ia  treatedaa  though  It  were  tbe 
language  of  the  Legislaturo  ibaelf.  W»,  bowaper,  nraat 
be  guided  by  what  the  language  of  the  Legialature  ia* 
Now  the  kmguage  of  the  Iisgidbrtbra  ia  thia,  that  wbat 
tbe  Jui7  hvn  to  ascertain  ia  the  pahm^of  tha  land.  In 
treating  of  that  palue,  the  palue  mudae  the  ciroumataneea 
to  tbe  peraon  who  ia  compelled  ta  aall  (because  the 
statute  compels  him  to  do  so)  may  be  naturally  and 
properly  and  justly  taken  iuta  aocouat ;  and  when  sunk 
phrases  aa  "  damagaa  for  Icaa  of  buafaiaaa  "  or  '*  aompen- 
sation  for  the  goodwill"  taken  fkom  tba  peraon  are 
used  in  a  looae  and  general  aana*  th^  are  not  inaocu- 
rate  for  givb^g  verbal  ezpreaaion  to  what  opcrybody 
underatands  aa  a  matter  of  buaineaa  ;  bat»  in  attictneaa, 
the  thing  which  ia  to  be  aaeertained  ia  the  price  to  be 
paid  for  tba  land— that  land  with  all  tiio  potantialitiea  of 
it,  iritb  an  the  actual  use  of  it  by  the  peraon  who  bolda 
it,  ia  to  be  conaidered  by  thoaa  who  bapa  to  aaaaaa  the 
compensation.  Aa  Mr.  Balfour  baa  foiMtadoat^tka  km- 
guagt  uaad  in  tfaia  narvatlpa  may  not^paibapa^  bo  atriatly 
accurate.  I  •m  laj  ^  nemia  oartaka  that  it  ia;  bwt 
auppaae  it  ia  nat»  anppeaa  that  tba  J«iy  or  tba  aon- 
payanoaa  who  drew  thia  dead  baa^  in  tha  nnrratipe^ 
introduced  a  deacription  of  the  diHtaavt  elementa  by 
whiob  the  groaa  sum  ia  to  be  aaoartalnady  and  baa 
inaccurately  uaed  phraaea  not  altogetber  apinropriate  to 
the  p«tiaiikar  tnmaaatiott  wkkh  tbey  daaaiibei  what  dnta 
that  coma  to  ?    Tba  thing  wMdi  tba  rafiwap  niimpiny  ( 


bad  to  pay,  and  tba  thing  which  tiie  ownera  of  the  land^ 
bad  to  tranafer  by  thit  oompulaory  proceaa.  was,  on  the 
CDC  band,  £52,688  «s.  7d.,  inclodfug  thia  £0,499  8a.  Sd.; 
and,  on  the  otiMr  band,  tba  landb  and  premiaes  which 
w«re  tha  aubfeet-matter  of  the  tranaacHan. 

Under  theao  ciroumataneea  it  aeema  k>  me  to  be  beyond 
all  doubt  that  that  which  ia  to  be  paid  aa  ataatp  duty  m 
tba  ad  tMiiarem  atamp  on  the  tranaaetton  itsslf  wbich 
oonpoyed  from  tba  <m»  to  the  other  that  which  by  tha 
proceaa  of  thia  Act  of  Pttllament  ia  ascertained  to  be 
tba  palue  ;  and  thaA  i%  under  tba  expreea  language  of 
the  48th  aaetion,  tbapalbe  of  tbehmd.  If  it  H  thcpabia 
of  the  land,  it  oamMt  be  doubted  that  the  ad  vakrtm 
stamp  must  bo  put  upon  tbat  palue.  It  appears  to  me, 
therefore,  beyond  alT  doubt  tbat  the  Judgment  of  the 
court  below  ought  to  be  reparaed,  and  that  your  lord- 
abipa  ought  to  aiftrm  tftla  origfual  judgment  of  the* 
i  oommiaalonerai  and  ao  I  mopo  your  lordabipa. 

Lord  Watcon.^*!  alao  am  of  opinion  that  tha  Judji^ 
ment  of  the  Oourt  of  Seaaion  in  thia  caae  cannot  be 
sustained.    The  learned  fadgaa  of  the  majority  appear 
.  to  me  to  hare  fallen  into  error  from  aaauming  tha*  tfae 
Landa  Olauaea  Act  authorizea  peraona  whose  property  is 
taken  to  alaim^.and  campda  railwaj  aompaniea  ts  pay^ 
aoBMtbinf  iu  tim  aatara  of  peraonal  damagaa    That 
piew  ia  pory  diatiiwlly  ezpaeeaad  by  Lord  Muir ;  but  it 
appeaia  to  ma  ta  be  aofiielVB  inoonaiatant  with  the  pn» 
.plaiona  af  tha  Aok.   Aa  Z   read  theea  pvopisiona^   the 
statute  agtbartaas»  in  tiie  first  place,  compeaaatioa  thr- 
laad  or  an  kitaaaat  ki  land.    By  ** compenaation*'  is 
meant  an  aqniaaleat  for  that  whiob  the  railway  ooat- 
pany  take  and  aoqnira^  and  wbieb*  the  proprietor  givsa 
up  to  them.    Than,  te  tba  aaeond  place,  theae  propiaiena 
contemplate  damagaa  for  injury  occaaioaed  to  Isus^ 
which  are  not  taken,  t^  reason  of  iAxB  ezacution  o#  the- 
company'a  worka  upon  tl^e  land  taken. 

In  thia  case  the  jiurj,  following  the  terms  of  the  olaim 
which  was  lodged  by  tlie  landowner  in  answer  to  the 
notice  to  treat  gipen  by    the  railway  company,     hare 
found  the  former  entitled  to  £9,500  for  loss  of  busi- 
ness.    I  do  not  think  that  claim  vrould  be  Buateioable 
if  the  worda  in  which  it  ia  described  did  correctly  ezoreaa 
the  legal  category  to  which  the  claim   itaelf  belonga. 
Tou  cannot  diacopcr,  from  the  worda  which  are  uaed  Uy 
deacribethe  aum,  that  it  waa  claiased  aa  compenaation 
for  an  intereat  in  land ;  but  I  entertain  no  doubt  what* 
cpcr  that  it  waa  meant  to  do  ao,  and  that  it  waa  so 
treated  by  the  jury.      In  asseaaing  the   palue  of  tha 
property,  or,  in  other  worda,  the  consideration  whioh  the 
railway  company  ought  to  pay  for  the  land,  or  interest 
inland  which  they  taba^  it  baa  become  the  pmetlee  of 
claimauta  to  8tat»tb»paiio«i  Itsma  iota  which  that  price 
or  consideration  is  capable  of  being  raaolp«d,  and  ask  the 
jury  to  conaider  theae  eeparately. 

When  a  proprietoi^  instsad  of  letting  hia  bmd  to  i^ 
tenant,  oceupiea  it  himaalf  fbr  tha  purpoaaa  of  trade^. 
that  ia  a  specSal  kind  of  occupancy  wbiob  muat  be  takaa 
into  mwonnt  in  eatimating  the  value  of  the  land ;  and 
the  claim  made  heae,  whk^  waa  atOfaaed  by  tba  jvy  to 
tha  eortent  of  £9,590,  waa  obvienaly  batendsd  to  odp^z- 
the  loat  whicb  Hommanfille  jt  do.  auatained  by  reaaan  c^ 
their  baring  to  gipaufi  the  oaDupan^  of  tha  aaw-isttia 
whicdi  the  railway  aompany  took  for  the  purpoaeaof 
their  undertaking.    Upon  that  looti^  It  ia  an  itena  od 
palue  which  ia  rightly  inekidad  in  the  pdoe.    Ia  tkn 
Piew  which  the  majority  of  the  oowt  below  aaaaa  to- 
bapa  taken  of  it  It  waa  aa  ilaaa^  wUab  aauld  not  ka  made 
matter  of  charge  i^alsat  the  railway  oonpanyw     Tb« 
Lord  Fitaaident  pointa  ent  what  ia  parfeetly  tmn     that 
ocanpanay  mig^  be  aarered  from  owaembip.    Tka  owmar 
may  let  to  ai  tenant,  and  hi  tbat  caae  tha  panprietni^a 
didm.  would  aanaa  on^  tha  dsat  two  Itaaaa  in  tba^ftttdtefl^ 
oLtbajiMg.    irpon.th»tbbrditamrtbeiaUwayeoaapuyk 
would  in  that  oaae  bare  ta  deal  with  the  tenant,  and  tvi* 
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atitfrUielJiai  for  lo«  td  ogovpaaoy,  wbioh  woold  be 
giwtearlMi  Meoidiag  to  Ibe  4iinitioii  ot  kit  leM6. 
Soft  thtA  tiM  lasoMd  Judge  goee  oa  to  Mf  this,  oompet • 
iM  ike  aMe  of  a  ^opilelDt  oeonpying  Ua  own  pie- 
■iM  te  the  iiMpoeet  of  toade  with  tbe  osee  of  hie 
fcttteg  tibn  to  oilier  tndne:^"  Now.  does  it  mekeeny 
mtnma^  fliet  tke  two  eheteettte  of  proprietor  end 
tent  er  oceepiOT  are  oombined  in  the  aame  person,  or 
diMBlkiidNwnstAnoe  of  the  oombination  of  these  two 
ehmcteii  eflwt  the  natare  of  the  oompensation  for  loes 
ot  hunsBi  wkieh  was  awarded  by  theverdiot  of  the 
^ury!  Itttaknot."  Upon  that  point  I  cannot  oomo 
to  the  wne  soMloetoM  aa  hie  lordship.  Ooenpancy  is  a 
right  iMUnlel  to  ptopeity ;  it  passes  with  a  disposi- 
tion of  poperfy,  naleee  it  hae  been  seTevsd  f roai  it  by  a 
lees^io  vkioh  eese  the  tenant's  right  beoomts  a  harden 
npoa  Oit  of  tiie  proprietor.  The  difEerenee  between  the 
two  M8ib  ad  to  mj  mind  the  essential  difierenoe,  is 
thii^  thit  ia  one  onse  the  disposition  of  SommerriUe  ft 
Co.«iriM  the  wboln  ti|^t  of  ooonpanoy  from  the  dsAe 
of  iifij  yrfftrwl  hi  the  dnndj  in  the  ether  ease  it  wonld 
not'ony  any  ti|^t  of  oceupaaoy  nntil  the  expiry  of 
tb«  teosatfs  lsase»  and  thecefore  no  saoh  itom  as  this 
oonld  have  bsen  elaimed  by  the  owner  had  the  oarren^ 
d  the  Uses  hssn  for  m  considerable  period. 

Itis  sigiieA  that  th«  snm  of  £9,500  is  not  oonsidera- 
tioafoK  «ay  n^jht  taken  by  the  oompaay  or  oonireyed  to 
thesenvaay  by  BoaMerriUe  ft  Co.  If  I  am  right  in 
ssytegthst  itisasna  paid  in  respeot  of  theoompany 
tskiDg  from  Ihen,  and  beoomiag  possessed  of,  their 
ezdnrife  i^t  ef  osoq^aney,  that  is  not  eo.  The  deed 
of  mv^jaass,  kt  whidh  the  eonsidsration  is  inserted, 
gfvcilto  coaqM^y  the  right  of  oeeapanoy.  8o  far  aa  I 
koawitk^dr  sely  titie  to  it ;  and  if  SoaunsnriUe  ft 
Ox.  isteMl  to  give  np  peeaession»  the  railway  eompany's 
KOMly  wsnld  iie  hi  founding  npon  the  deed  of  oonTey- 
aassaigMBg  them  the  right  ot  ooonpanoy;  theyhaTO 
no  ottn  title,  so  f at  aa  I  ean  see.  In  these  oircum- 
rtoMi  I  csaaot  dovbt  that  they  have  got  in  retarn  for 
tbil  in  Iks  very  anbjeet,  the  very  interest  in  the  estato, 
ioinkiik  it  waa  tn)tfM4itfl  that  eoo^ensation  should  be 
^vm. 

UpmfkMegiowiida  I  hate  oome  to  the  oondusion 
t^tejaflgaeatof  the  eoart  bdow  enght  to  be  re- 


■8  the  eonsideration  for  the 


^^famoiJUD. — Tot  the  reasons  given  by  the  noUe 
ndhwmlktd,  the  Iioid  Chaneellor,  and  by  the  noble 
and  kmd  kid  oppoeito  (Lord  Wateon),  I  am  of 
opmm  tM  the  imterloentor  of  the  S2nd  of  Jannary, 
188^  by  wkisk  the  Oonrt  of  Exoheqner  in  Sootland  de- 
toidaed  '*  that  the  aum  of  £9,i99  8s.  $d.  sterling  is  not 
to  bi  ntkoaed  part  of  the  eonsideration  for  the  sale  on 
^riM  tiie  eonveyaiBoe  aaentioned  in  the  ease  was 
paatid,''  shanid  be  rerened,  and  that  the  determination 
rf  Uis  Oomaiiarioiierw  of  Inland  Bevenne  should  be  re* 


4Ddf  in  my  Jui 
Sile. 

Lord  HAOkAOnnlt.*^  entirely  agtoo.  The  d^laaebW 
atid  South -Westotn  Railway  Ck>.  require  to  parohase  and 
take  for  the  purpose  of  their  undertakiag  oertain  hindii 
belonging  to  Memm.  Somttiev?f  lie  ft  Oe.,  Who  were  saw  - 
millers  aod  timber  metohants.  Meesn.  SommerHlle  ft 
06.  were  in  occupation  of  thoss  lands  for  the  purposes  of 
their  trade.  The  railway  oompany  gave  a  notioe  to  treat 
undeir  the  Lands  Olanses  Oaoeoildation  /Let  In  the  neanl 
form.  In  answer  to  that  aotiee  Mesne.  SommervflU  ft 
Ob.  sent  in  their  claim :  it  was  a  olaim  iu  respetft  of 
those  lands.  That  was  the  onl^  olaim  they  oould  make 
in  answer  to  the  notice  to  treat.  They  divided  thSlr 
ckiim  into  three  heads.  That  was  a  00n«r«nient  mode 
for  enabling  the  jury  to  ascertain  what  was  the  sum 
proper  to  be  paid  under  the  oiroumstoncot ;  but  still  the 
sum,  however  arrived  at,  was  purchase- money  or  com- 
pensation for  the  lands,  and  ft  was  awarded  as  such ;  in 
fact  the  jury  had  no  power  to  award  Hessn.  Sommer- 
viUe  a  single  farthing  except  as  oomp^sation  in  respect 
of  the  lands. 

How  the  Lends  Cflaxnee  Oohsolidation  Act  prohibits  a 
railway  company  from  entering  upon  any  lands,  eXoepC 
by  consent,  until  payment  or  deposit  of  the  pur(ftase^ 
money  or  oompensatfon  ag^reed  or  awarded  to  be  |>aid. 
It  seems  to  me  ioopossibte  to  contend  that  the  conmera- 
tion  for  the  sale  of  the  lands  was  anything  less  than  the 
fall  amount  of  purchase- money  or  oompensatioii  ascer- 
tained In  accordance  with  the  Act  and  re^ufared  by  the 
Act  to  be  paid  or  deposited  before  entry. 

Judgment  appealed  from  reverted;  determination  of 
the  Ocmmieeionere  of  Inland  Sevenue  ajfirmed,  Reepon  • 
denie  to  pay  to  appdlanU  the  coete  of  the  appeal  to  $hi» 
Home  and  the  eoeti  hdow, 

fiblicitCT  for  the  appellanto,  8olit(9^  far  Mngtand  to 
Board  of  Inland  Eevenuet  for  8oliciUir  fer  BcoUmnd  to 
Board  of  Inland  Bevenue,  Edinburgh. 

Solicitor  for  the  respondente,  W.  A.  Look,  for  John 
Olerk  Btodie  A  Sone,  W.8.,  Sdinhtrgh. 


Iki  sisveyaBoa  ia  qneotlon  is  undoubtedly  a  convey- 
on  m  the  sala  of   pKoperty,  whereby  property  was 
^Aitaasferred  to  the  railway  oempany.    What  was 
^fNpvtyaotranafertedP    The  lands  in  question— 
^mm$mmm  of  the  lands  carrying  by  ito  very  force 
^^te  the  inmediate  posseesion — and  thus  deter- 
^'^^  %e  oeeapation  of  the  Tender.    From  the  con- 
^3«m  tte  £9,499  8s.  3d.  seems  to  have  been  appor- 
^>"Md  lyflie  Jnty  as  compenaation  for  loss  of  business. 
Bntkovwas  that  loss  oocesionedP    The  answer  must 
aesemifly  be,  by  the  determination  on  the  conveyanoe 
<ii  tks  v«dore'  right  to  possession  and  occupation  of  the 
lends.   Ihe  conveyance  then  appropriately  goes  on  to 
my,  *'sdd  thine  aonas  amonntipg  in  all  to  the  sum  of 
fi2,K«  es.  Td."*     That  snm,  no  matter  how  you  may 
Kkfivide  it,  no  matter  how  yon  deal  with  it,  is  the  price 
tohft  pMd  by  the  railway  company  in  one  shape  or  other 
iei  tke  right  to  the  lands  and  the  immediate  occup<)tion. 


Fram  0.  A.  (England}       Haroh  $1 ;  April  1 ;  IKay  ^0. 

Ind  v.  EmcsBfloir.  («.) 

lHt<»v«r9'^Produetion  of  doernnenU-^Ejedment'^^Oe'^ 
fenee  of  poeeeeeion  and  putchaeer  far  whte  urUhotii 
notiee.'^Judicaiure  Att  1873  (36  A  37  Viet.  e.  66), 
B.  24  (2)— A  8.  a  1883,  ord.  37,  rr.  1,  14. 

An  adion  was  IrougJU  in  the  Ohaneery  Diviaion  fer 
the  reeovery  of  land  and  for  the  delivery  up  of  title 
deedi.  Upon  a  aummone  for  produdion  of  docu" 
menta,  the  defendants  raised  the  ohfeetUm  thai  they 
were  purehaeera  for  vcUtie  without  notioe,  emd  iherefeite 
privileged  from  producing  the  doeameniay  though  they  did 
not  in  their  affldavita  aver  that  ihe  doeumenta  related 
aoldy  to  their  own  title,  and  did  not  «n  any  w jy  tend  to 
prove  the  title  of  the  plaintiff. 

Bdd^  that,  inaamuch  aa  thie  ohfeMon  wa$,  hefore  ihe 
Judicature  Ad,  1873,  allowed  hy  the  Oourt  of  Chancery 
in  re$ped  of  ita  aumHary  Juriedidi&n  only,  and  not  in 
reaped  of  He  eonearrent  furiedidion,  it  could  not  now  be 
anOtained  when  the  court  hae  a  complete  furiadiction  owr 
the  whole  action^  and  that  the  defendanta  were  not  pro*- 
teded  hy  eedion  24,  eub-etction  2,  o^  the  Judicature  Ad^ 
1873. 

Deeieion  of  the  Oonrt  of  Appeal  {reported  34  W.  R. 
636,  33  Ch.  D.  323)  affirmed. 

(a.)  Reported  by  0.  G.  Navibb  Taoctovi,  Bvq.,  Barriiter- 
at-Law. 
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Iin>  V.  EKMBR0ON. 


Houa  OF  LoBDi. 


Thi«  WM  an  appeal  from  a  dedifon  of  the  Ooort  of 
Appeal  (GottoD,  IJndley,  and  Lopee,  L.JJ.)i  roTening  a 
decision  of  Ohittj,  J.  (reported  34  W.  B.  778,  33  Oh.  D\ 
823). 

A  sommons  for  prodnotlon  of  doonmente  had  been  taken 
out  bj  .the  respondent,  the  plaintifl  in  the  original  aetion, 
which  was  for  the  reeoTery  of  land  and  the  delivery  of 
title  deeds. 

The  respondent  claimed  as  derisee  of  the  land  nnder 
the  will  of  Zepbaniah  Emmerson,  and  the  appellants, 
Ind,  Ooope,  ft  Co.  and  others,  were  in  posaeesion,  and  by 
their  sffldaTits  claimed  to  be  entitled  in  fee  as  purohasers 
for  value  from  Zepbaniah  Emmerson's  heir-at-law  with- 
out notice  of  any  adverse  claim* 

Chitty,  J.,  dismissed  the  summonii,  and  on  appeal  the 
Court  of  Appeal  reversed  bis  decision. 

The  appellants  appealed  to  the  Hour e  of  Lords. 

March  31,  April  1,  21. Sir  E.  Davey,  Q.C.,  and 
Ealdane,  for  the  appellants. — ^The  objection  would 
clearly  have  been  valid  in  equity  before  the  Judicature 
Act:  Wallwyn  v.  Ltty  9  Yes.  24  ;  Btaih  v.  Oredloek,  21 
W.  B.  330,  L.  B.  15  Eq.  257  and  L.  B.  18  Eq.  215,  22 
W.  B.  Dig.  250,  Colyer  v.  Finch,  5  H.  L.  Oas.  905,  5  W.B. 
Dig.  56;  Jerrard  v.  Saunders,  2  Yes.jun.,  454;  Penning' 
ton  V.  Beeehey,  2  Sim.  and  6t.  282 ;  Phillipt  v.  PhillipB^ 
10  W.  B.  236, 4  De  G.F.  k  J.  208 :  Harrieon  v.  Southcot^, 
1  Atk.  528 ;  and  the  rules  of  equity  as  to  discovery  still 
prevail :  Andenon  v.  Bavh  of  Briiiah  Oolumbia,  24 
W.  B.  624,  724.  2  Ch.D.  644;  Kearsley  v.  PhUlipe,  31 
W.  B.  467,  10  Q.  B.  D.  465.  Ovey  v.  Leighion,  2  Sim. 
&  St.  234,  and  Poriarlingion  v.  Soulhy,  7  Sim.  28,  cited 
in  Wigram  on  Discovery,  2Dd  ed.,  pp.  81,  82,  s. 
135,  are  sot  really  agftinst  the  appellants.  The  prin- 
ciple is  admitted  after  the  Common  Law  Procedure  Act, 
1854,  in  Qomm  y.  Parrott,  5  W.  B.  882,  3  C.  B.K.  8. 
47,  and  Borton  v.  BoU,  5  W.  B.  792,  2  H.  AN.  249. 
WiUianu  v.  Lamhe,  3  Bro.  Oh.  263,  and  CoUin$  v. 
Archer,  1  Bues.  &  My.  284,  are  both  questioned  in 
Lord  St.  Leonards'  Yendors  and  Purchasers,  14th  ed., 
pp.  792,  793.  See  also  Boper's  Husband  and  Wife,  2ud 
ed.,  Tol.  1,  p.  451.  The  defence  was  good  before  the 
Judicature  Act,  1873,  and  is  ^pressly  preserved  by 
section  24,  sub-section  2. 

Whiiehorne,  Q,C.,  and  Righy,  Q,0.  (Ford  with  them), 
for  the  respondent.— There  was  a  distinction  between 
the  auxiliary  and  concurrent  Jurisdiction  of  the  Court  of 
Chancery  as  to  the  practice  in  discovery.  The  defence 
was  held  not  to  be  of  any  avail  in  Newton  v.  NewUm^  17 
W.  B.  238,  L.  B.  4  Ch.  143  ;  Oreemlade  v.  Dare,  17 
Beav.  502,  3  W.  B.  Dig.  63 ;  8taekhou$e  v.  Jeney,  9 
W.  B.  453,  1  J.  &  H.  721. 

Tbey  also  referred  to  WilliatM  v.  Lambe  ;  Collins  v. 
Archer;  Lytll  v.  Kennedy,  31  W.  B.  618,  8  App.  Cas. 
217;  and  ManntrM  v.  Mew,  29  Ch.  D.  725, 33  W.  B.  Dig. 
144. 

Bir  E.  Davey,  Q.C.^  replied. 

May  20.— Earl  of  Sblbobns. — By  order  31  of  the 
Supreme  Couit,  the  rules  laid  down  as  to  discovery  are 
that  interrogatof  ies  may  be  delivered  for  the  examination 
of  the  defendant  by  the  plaintiff,  or  the  plaintiff  by  the 
defendant,  *'  in  every  cause  or  matter  "  (except  case)  of 
alleged  fraud  or  breach  of  trust,  in  which  they  are  to  be 
of  right)  by  leave  of  the  court  or  judge;  and  that,  if 
interrogatories  are  delivered,  any  objection  to  answering 
any  one  or  more  of  them,  on  any  ground  ('.«.,  some 
ground  legally  admissible),  may  lie  taken  in  the  afflda? it 
in  answer ;  and  that  any  paity  may  apply  to  the  oourt 
or  a  judge  for  an  order  directing  any  other  party  "  to 
any  cause  or  matter  "  to  make  discovery  on  oath  of 
documents ;  the  party  agsinst  whom  any  such  order  is 
made  being  at  liberty  to  object  (specifying  tho  grounds 
of  bis  objection)  to  the  production  of  any  paiticular  I 


documents ;  and  it  being  for  the  oourt  or  a  j  adge  to  daeld* 
on  the  valility  of  any  such  objeetioQ,  it  taken. 

So  far  as  this  order  goes,  the  rules  as  to  disoovwy  are 
general,  and  apply  equally  (with  the  exception  man* 
tioned)  to  all  causes  and  matters.  But  It  is  left  open  to 
the  party  required  to  make  disoovery  iu  every  oansa  or 
matter  to  object  to  any  particular  disoovery  on  anj 
ground  whioh  he  may  think  tenable ;  and  it  is  for  the 
court  or  a  judge  to  decide  whether  such  ground  ie 
tenable  or  not. 

I  assume,  for  the  purpose  of  the  present  queatlon, 
that  a  party  to  whom  intarrogatorles  have  been  delivered 
by  leave  of  the  oourt  or  a  judge  may,  by  affidavit  in 
answer,  object  to  answer  all  or  any  part  of  them,  not 
only  on  any  spedal  ground  of  objeetlou  to  partlenlar 
disoovery,  but  also  on  the  general  ground  that  he  ia 
privileged,  by  the  position  iu  which  he  stands,  against 
giving  any  disoovery  at  all  in  a  suit  such  aa  that 
brought  agsinst  him.  It  may  be  that,  if  sueh  a 
prlfHege  oould  be  shown  to  be  well  founded  In  law,  he 
would  have  that  right,  though  I  do  not  think  it  neoeasmy 
now  to  dedde  that  question.  The  question  to  be  now 
decided  is  whether  every  defendant  who,  nnder  the  old 
praetioe  in  chancery,  might  have  snooeasf  ally  pleaded  to 
a  bin  for  disoovery  in  aid  of  an  action  at  law  that  he 
was  a  purchaser  for  valuable  consideration  without 
notice,  has,  nnder  the  present  law  of  the  High  Oourt  ot 
Justice,  a  privilege  of  absolute  exemption  from  the 
obligation  to  make  disoovery.  The  Court  of  Appeal  hae 
held  the  contrary,  and  with  that  opinion  I  agree. 

The   argument  for   the  appellants    has  been  that, 
under  section  24,  sub-section  2,  of  the  Judicature  Act 
of  1873,  the  court,  and  every  judge,  is  bound  to  give  to* 
'*  every  equitable  defence,"  properiy  alleged,  "sndi  and 
the  same  effect  by  way  of  d^enee  against  the  claim 
of  the  plaintiff  or  petitioner  as  the  Court  of  Chanoery 
ought  to  have  given  if  the  same  or  the  like  matter  had 
been  relied  on  by  way  of  defence  iu  any  ouit  or  pro* 
ceeding  instituted  in  that  court  for  the  same  or  the  like 
purpose  before  the  passing  of  the  Act.*'     It  was  €cm«» 
tended  that  in  the  Court  of  Chancery  before  the  pasaiog 
of  the  Act  ot  1873  a  plea  of  purchase  for  valuable  oon- 
sideration  without  notice  would  have  been  a  good  eqoit* 
able  defence  to  a  bill  for  discovery  only  i  and,  therefore, 
that  it  Is  now  a  good  equitable  defenoo  against  diMovery 
in  the  present  action,  which  is  (in  effect)  an  action  of 
ejectment  brought   by  the  plaintiff   upon  an  alleged 
legal  title,  or,  at  all  events,  against  the  productioii  of 
those  deeds  and  documents   of  which  prodnotlott  and 
delivery  are  eipressly  asked  by  the  plaintiflTs  amended 
statement  of  claim,  and  which  she  therein  alleges  to  be 
necessary  to  estiblish  her  title. 

I  will  consider,  first,  the  question  as  to  the  right  to 
disoovery  generally ;  and,  afterwards,  that  ss  to  the 
disoovery  of  the  deeds  and  documents  of  title. 

The  first  obserYatlon  to  be  made  ia,  that  the  Oourt  of 
Chancery,  when  it  allowed  a  plea  of  pnrohase  for  vala«> 
able  consideration  without  notioe  to  a  bill  for  disoovery 
only,  allowed  it,  not  to  particular  discovery  (as,  e.^.,  of 
certain  deeds  and  documents),  but  to  the  whole ;  not  oa 
the  ground  that  certsiu  things  ought  not  to  be  inqoired 
into,  but  because  the  court  ought  not,  as  against  sa^kk  m 
purchaser,  to  give  any  assistance  whatever  to  a  plaiiktiff 
suing  upon  a  legal  titl<)  in  another  jurisdiction.    And, 
upon  the  same  ground,  a  lilce  plea  would  have  been 
si  lowed  to  a  suit  asking  for  more  than  disoovery  (e.^., 
for  an  injunction  to  restrain  the  defendant  at  law  from 
setting  up  outstanding  terms)  when  the  object  of   the 
suit  was  still  to  obtain  from  the  Court  of  Chancery 
assistance  to  the  suit  of  the  plaintiff  Buiog  upon  a  legal 
title  in  another  jurisdiotion.    The  defence  was,  in  effect « 
'*  no  equity,"  wblch  Is  a  different  thing  from  an  "  equit> 
able  defence.*'     It  was  thought  inequitable,  generAlly^ 
that  a  man  should  defeat  a  legal  title  by  keeping  beok 
ftfO^s  in  bii  own  knowledge,  or  by  settiug  up   out-^ 


Yd.  XXXVI. 

r Jan.  18,1888.] 

THE  WEEKLY   REPOB/ER. 

245 

Bom  or  IioaiM. 

IiTD  V.  ExmRSoir. 

H)U8B  OF  XjIROn, 

tUMuHng  tannt ;   it  was  thought  not  inequitttble  that   a 
IwrcbaMT   lor    valae   withont  notfoa  shoald  aie   any 
gaA  ioMs  in  naufragio  at  bett  he  ooald.    Bat  In  the 
pvneiit  ease  there  ia  no  eait  in  any  other  jariadiotion ; 
Ite  High  Oonrt  of  Jnstiee  ia  atked,  and  if  oompetently 
liked,  to  ezerdia  «  pxlnoipaly  and  not  an  aniiliiry,  J  arte- 
MioB,  and  to  ^ire  effect  to  the  legal  title,  whioh  the 
pidntiS  allegee  to  be  in  henelf .    If  a  like  anit  had  f  or- 
laeily  been  brought  in  the  Oonrt  of  Ohanoery  it  wonld 
have  been  demnrrable  ;  not  beoansa  there  wai  an  eqait- 
abU  dflfenoe,  bat  beoanse  the  title  was  legal,  and  the 
plaintiil  itited  no  equity.    To  abolish  that.  di?iaion  of 
JQiiidutioin  waa  the  rery  objeot  of  the  Jndioatnre  Aot, 
Ai  agnut  "the  claioa  "  of  the  plaintiff  in  this  eait,  it  ie 
not^iaditoaaaot  be,  pretended  that  purchase  for  valu- 
abla  eooridentioQ  ia  a  good  eqoitable  defence.     Why, 
then,  ikoald  it  be  an  equitable  defenoe  against  the  dle- 
ooferf  vhich  u  aonght  only  as  incident  to,  and  as  e?i- 
deaea  ia  aapport  of,  the  daim  P    In  the  daas  of  cases 
leferrad  to^  the  aeparation  and  dlfision  of  Juriadlotlons 
betvea  the  courts  of  equity  and  the  courts  of  common 
lav  waa  the  real  and  only  ground  on  which  such  a  de- 
/aeee  was  admitted.  Aa  against  an  Innocent  purchaser,  suad 
at  law,  tiie  Court  of  Ohanoery  (haYing  no  Jurlsiictiin 
itself  to  try  the  title)  found  no  equity  requiring  it  to  glre 
aactttaaee  to  a  proceeding  brought  elsewhere  for  that 
puipoaa.    Bui  it  ia  impossible,  without  departing  from 
that  groond,  to  make  the  aame  defence  available  against 
diaomiy  (o4haiwiae  proper)  in  a  auit  in  which  it  U  not 
available  against  i^e  relief,  and  in  whioh  the  High  Court 
has  pnper  ;arifldiotion  to  try,  and  must  try  and  deter- 
mine the  qoeition  of  title.     And,  accordingly,  we  find 
that  Uun  is  no  instance  of  any  suit  competently  brought 
io  ^  Gbnri  0/  Chancery,  for  relief  as  well  as  discoTery, 
Id  wbieh  tte  defence  of  purchaser  for  valae  without 
aoCies  liaa  been  held  available  against  diaooTsry  incident 
io  the  raUef,  and  not  against  the  relief  itself  also.    That 
defence  waa  nevev  admitted  as  an  objection  to  particular 
dieeofery,  it  went  to  all  or  none.      And  in  those  caaes 
m  which  the  Oonrt  of  Chancery  had  concurrent  juris- 
dio&a  with  the  common  law  courts  upon  legal    titles  it 
vfls  not  available  against  either  diioovery  or  relief: 
Wmiami  V.  Lamhe,  CollinB  v.  Archer,  PhiUipB  v.  Phil- 
lift. 

Ia  the  woida,  therefore,  of  that  section  of  the  Judioa- 
tan  Act  on  whioli  the  appellants'  reliance  was  placed, 
thb  voaU  not,  before  1873,  have  been  a  good  equitable 
^efMMs  to  diaoowery  in  the  Court  of  Chancery  '*  in  any 
foit  at  pioeeediiiS  instituted  in  that  court  for  the  like 


With  respect  to  the  deeds  and  documents  of  title,  the 

Appdlants  wonld  be  privileged  against  their  production  if 

they  eonld  say  on  oath  that  they  related  solely  to  their 

em  title,  and  did  not  in  any  way  tend  to  prove  or  to 

Bsppoit  the  title  of  the  plaintiff.    But  the  present  ques- 

te  relates  to  deeds  and  documents,  as  to  which  they 

kave  not  made  (and  I  presume  cannot  make)  any  such 

iswmeat.    To  tbe  diicovery  of  such  deeds  and  docu- 

■silB,  as  evidenoe  to  be  need  at  the  trial  in  support  of 

ihi|hlDtiireca»e«  no  principle  or  authority  is,  in  my 

NfBcnti  oppoead.    Ilie  case  of  Wallwyn  v.  Lee,  before 

loiBdoa,  wms  that  of  a  plea  (whioh  was  allowed)  to 

"M  m  mM  ms  discovery ;   and  that  of  Joyce  v.  De 

^t^*i<9ai»  2  Jo.  A  Let  874,  before  Lord  St.  Leonards, 

wsiraooe  in  which  the  defence  (whioh  prevailed)  was 

tothevfcoleaait. 

I  sm,  therefore,  of  opinion  that  the  order  appealed 
fnem  is  right,  and  that  this  appeal  ought  to  be  dismissed, 
vitfacQsta. 

Lord  WAXfloir.— Until  the  Judicature  Act  of  1873 
mme  into  operation,  the  plaintiff  in  an  ordinary  action 
^  sjectaaent  could  not  obtain  discovery  from  his 
^paueut,  ezoept  by  an  application  to  the  Court  of  Chan- 
«V7>  vhich  had  not  Jurisdiction  in  regard  to  the  subject- 


matter  of  the  suit  I*:  w>i^  the  ge  mral  praotioe  of  the 
court  to  aid  the  litigant  who  tbui  applied  to  it  by 
giring  discovery  ;  but  an  exception  waa  made  when  the 
defendant  In  ejectment  had  in  bond  fide  purchssed  and 
paid  for  the  property  forming  the  subject  of  the  liti- 
gation without  notice  of  the  plaintiff's  right.  In  that 
case  the  court  declined  to  exercise  its  auxiliary  Jaria- 
diotion, upon  the  ground  that  there  was  no  equity 
requiring  it  to  interfere  and  deprive  the  purohaier  of 
what  was  termed  his  tabula  in  naufragio,  Oii  the 
other  hand,  the  authorities  whioh  were  referred  to  in  the 
course  of  the  argument  appear  to  me  to  eatablinh  that 
in  daaes  where  the  plaintiff  applied  to  the  Court  of 
Chancery  for  complete  relief,  whiohit»  J  uriediotion  enabled 
the  court  to  give,  the  court  dil  not  hesitate  to  deprire 
the  dejendant,  although  a  parobaser  for  value,  and  with- 
out notice,'  of  the  advantage  whioh,  i  1  the  exdrolae  of  Iti 
auxiliary  Jurisdiction,  It  permitted  him  to  retain. 

I  think  it  is  impoaaible  t3  affi-m  that  a  court  of 
equity  ought  always  to  give  to  a  litigant  who  ia  suing 
before  another  tribunal  tbe  same  asaiatauce  to  which 
he  would  have  been  Justly  entitled  if  the  pri  loipal  action 
had  depended  before  itself.  However  that  may  b^e,  the 
decision  of  this  appeal  appears  to  me  to  depend  upon  the 
practice  aa  settled*  and  not  upon  the  auffloieuoy  or  in- 
sufAciency  of  the  considerations  whioh  led  to  iti 
adoption. 

The  main  object  of  the  Judicature  Aot  was  to  enable 
the  parties  to  a  suit  to  obtiiu  in  that  suit,  and  without 
the  necessity  of  resorting  to  another  court,  all  remedies 
to  which  they  are  entitled  iu  respect  of  any  legal 
or  equitable  daim  or  defenoe  properly  advanced  by 
them,  so  as  to  avoid  a  multiplicity  of  legal  proceedings. 
In  puTduance  of  that  object  the  Aot  has  giren  to  both 
sides  of  the  High  Court  the  same  Jurisdiction  in  suits  for 
the  recovery  of  land  whioh  previously  beloAged  to 
the  courts  of  law  ;  and  also  (aubject,  of  oourae,  to  its 
proviaiona)  the  same  Juiisdiotiou  to  grant  discovery  for 
the  purpoaea  of  these  suits,  which  had  belonged  exclu- 
sively to  the  Court  of  Chancery.  Auxiliary  prooeedinga, 
with  a  view  to  diacovery  in  a  court  other  than  that  before 
which  the  principal  suit  depends,  are  inconsistent  with 
its  provisions,  and  are  no  longer  competent. 

The  present  sui%  whioh  is  for  possession  of  land,  anl 
U  in  aubatanoe  an  action  of  ejectment,  was  instituted  In 
the  Chancery  Diviiioo,  and  it  might,  with  equal  com- 
petency, have  been  brought  before  the  other  ai  le  of  the 
High  Court  The  plaintiff  haa  applied  for  diaoorery, 
against  whioh  the  defendanta  have  atated  the  plea  that 
they  are  purohasers  for  value,  without  notioe  of  her  tiUe. 
I  am  not  satisfied  that,  if  otherwise  available,  the  plea 
would  have  been  prejudiced  by  tbe  altiration  in  tbe 
form  of  pleadings  which  the  Judicature  Aot  has  intro- 
duced. Whether  it  is  still  available  to  the  defendants 
depends  upon  the  constraotloa  of  section  24  (2),  whioh 
deals  expreealy  with  the  effect  to  be  giren  to  equitable 
defences  by  the  new  courts  constituted  under  tbe  pro- 
visions of  the  Aot. 

The  Aot  of  1878  deals  with  the  remelies,  and  not  with 
the  rights,  of  parties  litigant.  It  was  not  intended  to 
affect,  and  does  not  affect,  the  quality  of  the  rights  and 
claims  whioh  they  bring  into  court  and  submit  t)  the 
Judgment  of  the  court,  whether  as  plaintiffs  or  aa  defen- 
dants. But  it  does  not  follow  that  its  prorisions  cannot 
affect  the  substance  aa  well  aa  the  form  of  procelure  by 
means  of  which  these  rights  are  to  be  ascertained  and 
enforced.  Diacovery  is  matter  of  remedy,  and  not  matter 
of  right.  If  an  Act  had  been  passed  by  the  Legislature 
which  eimply  conferred  Jurisdiction  in  ejectment  suits 
upon  the  Court  of  Chancery,  that  would  have  been  a 
statute  altering,  not  the  rights  of  parties,  but  the  forum 
in  which  their  remedy  was  to  be  sougbt ;  yet  it  does 
not  seem  to  me  to  be  doubtful  that  its  effect  would  have 
been  to  deprive  the  defendant,  who  was  a  purchaser  for 
value  and  without  notice,  of  the  beaefit  of  the  plea. 
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founded  on  these  circnmBtanceP|  which  he  could  hare 
urged  eucceesf  nlly  in  a  mere  auxiliary  proceeding. 

Section  24  (2)  enacts  that  the  new  courts  shall  give  to 
every  **  equitable  defence  **  the  same  effect  which  Ae 
old  Court  of  Chancery  ought  to  have  given  **  if  the 
same  or  the  like  matters  had  been  relied  on  by  way  of 
defence  in  any  suit  or  proceeding  instituted  in.  that 
court  for  the  same  or  the  like  purpose  before  the  passing 
of  this  Act."  Assuming  the  plea  in  qaestlon  to  be  an 
''equitable  defence"  within  the  meaning  of  the  sub- 
section, is  an  application  for  discovery,  made  in  the 
principal^cause  to  the  judge  before  whom  it  depends,  to 
be  regarded  as  a  suit  or  proceeding  instituted  for  ^e 
same  or  the  like  purpose  with  an  application  made  to  the 
old  Court  of  Chancery  in  aid  of  an  action  of  ejectment 
depending  before  a  court  of  common  law  P  In  my  opinion 
that  question  must  be  answered  in  the  negatiTe4  Before 
the  Act  of  1873  the  Court  of  Chancery  observed  a  dis- 
tinction between  an  incidental  application  in  causd  to  a 
court  competent  to  give  full  equitable  relief,  and  an 
application  for  dieoovery  to  another  court.  Although  in 
an  auxiliary  application  the  Court  of  Chancery  declined 
to  interfere  with  a  lond  fide  purchaser  for  vfdne,  yet  it 
appears  to  me  to  have  inyariably  acted  upon  the  prin- 
ciple that  a  court  which  had  jurisdiction  not  only  to  give 
relief  to  the  plaintiff,  but  to  enforce  the  equitable  claim 
of  the  defendant,  was  bound  by  equitable  considerations 
to  grant  discovery.  That  is,  in  my  opinion,  the  rule 
which  ought  to  be  followed  in  considering  whether  the 
plea  advanced  by  the  appellants  iu  this  case  should  be 
sustained;  and  I  have  accordingly  come  to  the  con- 
clusion that  the  order  of  the  Court  of  Appeal  must  be 
affirmed* 

Lord  FrrzoBBALD. — ^I  entirely  concur.  I  adopt  tlie 
judgment  of  the  noble  and  learned  earl  and  the  con- 
clusion at  which  he  has  arrived,  and  also  the  judg- 
ment of  my  noble  and  learned  friend  opposite  (Lord 
Watson). 

Lord  Hbbscrbcl.— I  have  arrived  at  the  same  oon- 
dueion.       I  think   the    appellants    have    established 
that   prior   to  the    Judicature    Act    the   plaintiff   in 
ttis  action  could  not  have  compelled  the  ddPendants  to 
make  the  discovery  which  she  seeks  either  in  a  court  of 
law  or  equity.    And  it  seems  at  first  sight  strange  that, 
by  season  of  a  change  of  procedure  the  object  of  which 
was  not,  except  in  oeittin  spedfled  cases,  to  alter  rights, 
but  only  to  enable  every  division  of  the  High  Court  to 
administer  both  law  and  equity,  and  to  aflbrd  all  the 
relief  to  which  the  parties  were  entitled,  it  should  be 
possible  to  obtain  discovery  when  it   could  not  pre- 
viously hare  been  had  cither  at  law  or  in  equity.    But 
I  think  the  explanation  is  to  be  found  in  the  ftust  that 
the  right  of  a  purchaser  for  value  to  exemption  in  equity 
from  the  obligation  to  make  discovery  had  Its  origin  in, 
and  waa  founded  upon,  that  separation  of  jurisdiction 
which  ft  was  the  object  of  the  Judicature  Act  to  abolbh. 
Where  a  plaintiff  suing  at  law  on  his  legal  title  sought 
the  SBsifltance  of  a  court  of  equity  to  pntcure  disoovery, 
thsU  aid  was  denied  when  the  defendant  was  a  purchaser 
for  Talue.    To  a  bill  filed  praying  disoovery  Che  plea 
that  the  defendant  was  a  purchaser  for  value  without 
notice  was  a  complete  answer.    And  it  was  an  answer 
too  in  all  cases  in  which  the  anxlliary  jurisdiction  of 
the  ooicrt  of  equity  was  appealed  to  in  furtherance  of 
an  action.    Batl  think  it  was  well  settled,  at  the  time 
the  Judicature  Act  was  passed,  that  it  was  only  where 
discovery  was  thus  sought  as  auxiliary  to  an  action  that 
it  could  be  successfully  resisted  by  a   purchaaer   for 
Talue.     If  the  court  of  equity  had  concurrent   juris- 
diction and  a  plaintiff  sought  to  enforoe  bis  legal  title 
there,  as  for  example  in  a  case  of  dower,  the  court  com- 
pelled discovery  even  by  a  purchaser  for  ndae  as  ancillary 
to  the  principal  relief  sought  by  the  suit.    Nb  case  was 


cited  at  the  bar  In  which  discovery  ancillary  to  other 
relief  had  been  refused  by  the  court. 

Under  the  existing  system  it  is  not  necessary  to  spply 
to  one  branch  of  tiie  court  as  auxiliary  to  another.  ksA 
there  is  no  longer  any  need  of  praying  for  discoveiy  in 
the  statement  of  claim  which  is  substituted  for  •  bill. 
The  plaintiff  in  every  action  is  entitled  to  discoreiy  at 
ancillary  to  the  relief  which  he  claims  in  the  action. 

It  is  contended  that  the  right  to  resist  diwoveij  is 
preserved  to  a  purchaser  for  valine,  because  by  Beetton 
24,  sub-section  2,  of  the  Judicature  Act  the  Oout  is 
bound  to  give  to  every  equitable  defence  such  and  the 
same  effect  by  way  of  defence  against  the  plaintiff  ai 
the  Court  of  Chancery  ought  to  have  given  if  the  same 
or  the  like  matter  had  been  reHed  on  by  way  of  defence 
in  any  suit  instituted  in  that  court  for  the  same  or  the 
like  purpose  before  the  passing  of  the  Act. 

I  think  it  may  fairly  be  said  that  the  allegation  that 
the  defendant  was  a  purchaser  for  value  was  an  equitable 
defence.  For  the  matter  which  was  a  bar  to  the  «iit 
did  not  appear  on  the  face  of  the  bill,  and  needed  to  be 
set  up  by  plea.  But  it  was  not  an  equitable  defence 
unless  the  bill  sought  discoTery  only  to  assist  a  plaintifl 
who  was  pursuing  his  remedy  elsewhere.  I  therefore  am 
of  opinion  that  the  present  action,  in  which  the  plaintiff 
seeks  to  recoTcr  possession  of  land  to  which  she  fdlegcia 
legal  title,  and  applies  for  discoTery  as  andllary  thereto, 
is  not  an  action  instituted  for  the  same  or  a  like  pnrpoie 
as  that  in  which  a  plea  of  purchase  for  valuable  consi- 
deration could  have  been  relied  on  as  an  equitable 
defence. 

I  cannot  profess  to  be  satisfied  with  the  reasooing 
which  led  the  Court  of  Chancery  to  deny  its  ordinary 
aaaistance  to  a  plaintiff  who  was  suing  a  purchaser  for 
value  at  law,  and  to  afford  the  Tory  same  kind  of 
asfiistanoe  to  a  plaintiff  who^  having  a  choice  of  either 
jurisdiction,  selected  the  Court  of  Chancery  as  the 
tribunal  to  enforce  a  legal  right  But  I  am  satisfied 
that  the  distinction  existed,  and  that  it  was  oaly  in  the 
former  case  that  disooTcry  could  be  resisted. 

Every  plsintiff  is  now  yrimd  facie  entitled  to  dis« 
covery  iu  any  action*  and  I  can  find  nothingi  either  In 
the  Ayst  or  in  the  rules,  to  warrant  ns  in  depriving  the 
present  plaintiff  of  the  right  thus  conferred. 

I  aoccnrdingly  concnr  in  thinking  that  this  appeal  must 
be  dismissed. 

Ordtr  appeakd  from  c^^Srmoi,  and  appetd  diimimly 
with  eoaiB. 

SoKcitors  for  the  appellant,  Haynn  A  ClifUm, 

Solicitor  for  the'responden^  John  W.  £[yftes. 


From  Chan.  Div.  Ja\y  28,  29. 

AiurotT  tr.  Haxe&  (a.) 

Banhm'  B9oh$  Evidence  Ad,  1879  (43  di  43  Vid^e.  11), 
f.  7 — MeonUng  ©/  the  words  ^any  cither  party"  in 
eedion  7 — Application  for  order  to  inepect  hanker'i 
hooks — Affidavit  in  support  of  application  net  alwagi 
necesamry-^Jurisdietion  of  court  to  make  the  order  st 
parte. 

Section  7  of  the  Banker$*  Books  Evidence  Act^  1879, 
givu  to  a  litigant  party  a  certain  extended  right  of  in* 
epectum  by  enabling  him  he/ore  trial  to  inspeet,  and  take 
copies  of  entries  in,  banker's  books ;  hui  ssteh  right  cxMa 

(a.)  Beported  by  H.  J.  Bi<axe,  Bsq*,  B«niater-at-Law. 
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Abnott  «•  Hates. 
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M^/r,  amimmd'htaridXy  limited  to,  iJie  purpo96$  of 

Sgikn  7  aUo  sfipn  Vks  court  juriMetkn^to  It 
atrdmit  however,  w(^  eauUon-^  make  ihs  orchr  for 
inptMom  OH  an  appUeoHan  made  wUhouinciice  to  **  the 
hmk  er  any  offker  jforty,'*  and  t?te  vfordi  "  any  other 
fortg^  ittdude  any  party  to  the  oMnu 

AfdaeU  evidence  in  empport  of  the  applieaiion  for 
Uberi^  Cb  ietpeci  may  he  diepeneed  with  if  it  ie  oMoua 
fnm  the  imm  ratied  hy  <ft«  pleadinge  thai  the  entries 
in  t^  ftfltier'f  hooke  nrnet  be  materiaZ. 

Owe,  wkdher  eeetian  7  can  he  ueed  for  the  pur* 
pom  of  ettainin^  **dieeowery'*  in  the  ehrid  eenee  of 
ihakrm, 
(Met  9}  KikMuAt  J.»  affirmed, 

ApfadfrnsKekewM,  J. 

neplnlzif  had  bioogkl  an  aetkm  for  nMutfoa  of  a 

taatiMi  to  ttke  ritona  in  the  Aatomatto  BoUci  Feeding 

CaoB  tbo  giDaada  of  mfsrepreseBtatioB  and  that  the 

ooapnj  «M  no*  a  Umd  fide  one.    The  companyv  with 

WMri  oCUr  penoB^  were  made  defendante^    Tbede- 

/eodiDtiy  m  their  defenoee,  denied  the  allefatione  of  the 

piaiatiff.    The  plaintUf  aubeegnently  obtained  loaye  to 

amadhbeUm  by  adding  Edward  Beall  aa  a  defend* 

■Bt»  aOai^  that  Beall  had,  in  f act»  reoeWed  and  eon-i 

Tnte&  te  hk  own  nee  moaeye  paid  for  shares  in  the 

company  bj  the  plttotiiE.    The  defendant  BeaU»  bj  his 

dafaiMe,  dMded  thew  allegations. 

On  Jiaa  13, 18^,  the  plaintiiE  nade  aa  appaioatioa 
in  rtambaw  ex  parte  and  without  any  affldatil  eTidenee,. 
and  ebNhfdM  wfag  nnder  aectioa  7  of  the  Baakera' 
Bpoki  SwIflMa  Aci»  1879  (42  ft  48  Viet.  a.  11),  for 
lihatf  teinipaet  and  pemee  the  entriee  of  the  aooonnta 
of  (fe  delndaat  eempany  and  of  the  defendant  Beall 
hk  tke  boeha  of  the  Boyal  Ezohange  Bank,  and  ttdce 
eofWi  jod  eibacta  tberef lom. 

On  Jne  28,  1887^  the  defendant  oompaay  and  the 
drf^adaat  BeaU  naoved  to  dtaoharge  the  order  of  Jane 
13w  Iheplaiatifl  and  the  bank  were  aerred  with  notice 
ol  tiiawoCion  and  apfiaared  at  the  hearing  thereof,  when 
Sahnridi*  J.,  modilad  the  order  of  Jan»  13  by  limiting 
tka  yariod  of  hwfeetion,  and  diieoted  that  it  ahonld 
begm  &OBI  the  time  of  regiatration  of  the  oompany,  and 
ttatiaai^  with  raapeot  to  the  company,  down  to  the 
tiiaa  «l  flba  eomaaaneemoDt  of  the  action,  and,  with 
mpaetto  BeaU,  down  to  the  time  when  be  waa  made  a 
paifftittaaatkn. 
3^  dahndnnt  company  and  the   def endnt   Btall 


t»1 


tete  7  <€  tl&e  Bankers'  Books  Evidenoa  Ant^  187d, 
imfn^ainininifnl,  fa  as  follows  :^"0a  the  application 
of  a^f  pa^y  to  *  legal  proeeediag,  a  oonrt  or  Jadge  may 
~  Ibii  snck  pa&stj  be  at  liberty  to  inapact  and  take 
I  of  any*  etttriaa-ia  a  banker'a  book  for  any  of  the 
a^  anaii  psooeedings*  An  order  under  this 
Ay  ba  aaade  either  with  or  without  tommonisg 
IbitaaDk  or  any  other  party.    •    •    •" 

Bn^kreyB  [Herbert  Seed  mfh  him),  fbr  the  ap- 
Baii,-*Tha  Inapeotiott  baght  to  ha?e  been  oonflaed 
^  tea  cntnea  wiiioh  are  relevant  to  the  matters  in 
riaa  tka  resttit  will  bato  iaftrodkraa  a  matorial 
in  the  lawielatfng  ta  dkeofary.  A  person 
igriitihaBi  em  ctdar  fbr  diseoreiy  ia  made  haa  a  light 
^BflHt^wliatlMdeciareatobenotmateriaL  [BowiM, 
U.— tea  joa  made  any  afBdnvit  that  these  eatriea 
<n  ast  reLerant  to  the  iaaueP]  In  our  answer  to 
r  hato.  Then  Ifte  original  otder  was 
paHe,  mad  the  oonrt  had  no  Jnriidletloa  to 
»  partt.  The  woidk  in  the  section: 
"  aia  wovds  efaedem  gmierfB-;  they  do 
MB»  nart^  to  tha  Iftigailott:  In  re 
am  Ob;.,  92  W.  1  179^  21  Oh.  1>.  042.  Tfav 
\  wttRmt  any  alBdafit  efidenoa  to  show 
\  of  fba  efili#M  WAB  matni^  for  tbo 


purposes  of  the  trial ;  it  ought  net,  therefore,  to  stand : 
Daviee  t.  White,  82  W.  B.  520.  There  is  no  reported 
caae  in  which  general  inspection  of  the  prirate  banking 
account  of  a  party  to  an  action  has  been  allowed.  In 
Marehfield  ▼.  Bvichine,  34  W.  R.  511,  32  Ch.  D.  49», 
it  appears  from  the  repott  in  the  Wbbkly  RspoaTaa 
that  that  part  of  the  appUcatbn  asking  for  iaspectiati  of 
the  prirate  aocount  was  given  up. 

Swinf^  Eady  {Warmingten,  Q.C.^  with  hkn);  lortlto 
plaintiff,  the  pvssent  rsspondewfc—  The  plahMifT  ia 
entitled  to  pal  hi  aa  etidenoa  agaiast  the  defendants 
copies  of  the  aoeonats  in  tbo  banker's  beaks,  and  f  of  that 
pnrpoee  is  entitled  to  inapeation :  Harding  ▼.  WilHmne, 
28  W.  R.  615,  14  Ok  D.  Wl.  [Far,  UJ.— I  tMak  my 
decision  in  tliat  casa  was  not  appfoved  by  the  Court  of 
Appeal.]  There  ia  no  reported  oase  in  which  Harding 
▼•  WUUanm  has  been  orerruled  or  lis  anthori^  shaken. 
No  aifidaTit  evMenae  was  aoeeaaasy  nnder  the  chronm- 
ataoeee  of  thia  caae,  for,  baaing  regard  ta  the  wM/e 
nature  of  the  claim,  and  the  aUegationaoontataed  ia  the 
pleadings,  inspection  of  entries  in  the  banker's  beohe  ef 
the  acoounts  of  tba  company  and  of  the  defeadant  Be^ 
ie  obvionsly  most  material.  Then  as  to  the  order  being 
oiade  on  an  eop  fNirte  application,  and  as  to  the  application 
itself  bf  iag  a  bond  fide  one — [Oonoir,  L./. — Ton  neei 
not  argue  either  of  those  peinta], 

Humphreys  replied^ 

OoTTON,  L.J. — ^Various  objections  have  been  mide  to 
the  order  of  Eekewioh,  J.,  as  modified  by  tbe  order  of  the 
28th  of  June.  The  first  objection  was  that  the  original 
order  was  made  ex  parte,  and  that  It  ought  not  to  have 
been  so  made.  There  was  an  opportunity  when  this 
matter  was  before  Sekcwioh,  J.,  on  the  2Bth  of  June,  to 
tske  an  objeotien  en  that  ground  to  the  order;  but 
neither  then  nor  now  has  any  reason  been  shown  why 
the  order  ought  not  to  have  been  so  made  in  this  par- 
ticalar  oase ;  and  if  tbe  Act  enables  an  orcter  under  this 
section  to  be  made  ex  parte,  we  cannot  discharge  the 
order  on  the  ground  of  want  of  Jurisdiction.  At  the 
same  time  I  agree  that  it  U  better,  as  a  general  rule,  in 
the  first  instance  to  serve  tbe  person  whose  accsuqi  it  is 
desired  to  inspect.  But  in  my  opinion  the  Act  doea 
enable  an  order  to  be  made  ex  parte. 

The  next  objection  was,  that  the  words,  '*auy  other 
party,"  do  not  necessarily  mean  party  to  the  litiga- 
tion. That  may  be  so,  but  they  must  ueoeasarily  include 
a  party  to  the  litigation,  although  they  are  not  confined 
to  such  party.  Therefore  the  Judge  has  power  to  make, 
an  order  ex  parte  for  tlie  inspection  of  the  banking 
account  of  any  other  party.  Including  a  party  to  the 
action,  although  I  think  it  woold  be  a  wise  course  for  a 
Judge  to  require  notice  to  be  given  to  the  party  before 
making  the  order,  rather  than  to  have  the  objection  taken 
at  a  later  stage  that  no  such  order  ought  to  have  been 
made. 

Then  it  is  said  the  order  was  made  without  affldhvit 
An  affldarit  is  not  neoeesaiy,  in  my  opinion.  lu  certain 
oases  the  court  may,  and  ought  to,  require  an  lUBdavit  to 
enable  it  to  see  whether  in  fact  the  inspection  of  the 
entries  or  account  is  material ;  bnt  I  thiidc  the  judge  may 
dispense  with  an  affidavit  if  the  issues  raised  on  the. 
pleadings  (withont  saying  the  pleadings  are  to  be 
taken  as  true)  ara  each  as  to  render  it  obvious  that  tlie 
entries  must  be  material.  If,  on  the  other  hand;  it 
appears  probable  that  the  applicalion  has  been  made,  not 
for  the  purpose  of  the  proceeding,  but  for  some  other 
or  ooUateral  purpose,  then  I  think  the  judge  thould 
not  make  the  order  without  an  affidavit.  Here,  looking 
at  the  pleadingi,  whether  the  issaes  raised  aca  ttee  or 
fMlse,  the  queation  is  whetier  Beall  did  or  did  not  put 
money  into  his  own  pocket  whleik  oai^t  to  have  gone,  to 
I  the  company ;  and  it  is  obviona  that  the  Inspection  of  ftia 
banking  aocount  must  be  muterial  to  thtft  iasue.    T!&a 
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or'^er  nndor  the  spction  in  to  ast-ist  the  litigant  in  making 
out  bis  charge.  The  objeotlon  that  ia  this  case  an  affi- 
davit should  have  been  made  before  the  order  for 
inspection  was  made  falls  to  the  ground  therefore. 

Is  the  order  which  has  been  made  right  ?  The  objeof, 
or  at  least  one  of  the  objeote,  of  the  section  is,  for  the 
purposes  of  the  proceedings,  to  enable  OTidence  of  ma- 
terial matters  to  be  given  at  the  trial.  Of  course,  the 
information  acquired  under  an  order  under  the  section 
cannot  be  applied  for  other  purposes,  and  if  the  person 
who  has  obtained  such  an  order  were  to  make  use  of  it 
for  any  purpose  other  than  the  purposes  of  the  proceed- 
ings the  court  would  interfere,  as  it  does  when  a  per»oQ 
makes  use  for  some  other  purpose  of  the  information 
obtained  under  an  order  tot  discorery. 

As  Mr.  Swiofen  Eady  pointed  out,  the  Act  took  away 
from  a  litigant  the  power  of  compelling  a  banker  to  pro* 
duce  his  books  at  the  trial  of  an  aition,  thus  taking 
away  a  right  which  the  suitor  bad  before.  So  far  the 
Act  is  for  the  relit  f  of  bankere.  For  it  was,  of  course, 
a  great  inoonvenienoe  for  the  hanker  to  be  summoned 
himself  and  to  ha?e  the  books  of  the  bank  which  were 
necessary  for  daily  use  to  be  brought  iDt3  court. 

The  Act  enables  copies  of  entries  in  bankers'  books 
to  be  taken  and  giren  in  evidence.  How  can  a  suitor 
tell,  without  inspecting  the  account,  of  what  entries  he 
dpsires  copies  to  be  taken  P  He  can  only  do  that  by  a 
prior  inspectfon  of  the  books  ;  and  although  it  no  doubt 
does  give  the  suitor  a  Isrger  right  of  examination  before 
the  trial  than  he  had  before,  the  object  of  the  Act  is  to 
enable  cYidenee  to  be  given  at  the  trial  without  putting 
the  bankers  to  inconvenience,  and  therefore  it  U  neaes- 
sary  to  have  that  examination  before  tiial. 

Then  it  was  said  that  this  order,  in  fact,  gave  the 
suitor  a  greater  right  of  discorery  than  he  had  before. 
But  that  argument  is  based  on  a  fallacy  ;  for,  although 
the  suitor  may  obtain  the  same  benefit  by  this  inspection 
as  he  would  have  obtifioed  from  dlacorery.  it  is  not 
really  discovery,  which  is  the  extorting  of  information 
from  the  litigant  himself,  whereas  this  order  only  gives 
the  suitor  the  right  to  examine  the  books  to  see  of 
what  entries  copies  should  be  given. 

But  the  information  should  only  be  used  for  the  pur- 
poses of  the  proceedings,  and  I  am  of  opioion  that  the 
judge  should  be  careful  not  to  make  an  order  in  too  large 
term  By  but  should  limit  it  to  suit  the  facts  of  each  case  ; 
and  I  have  considered  in  this  case  whether  the  order 
could  not  be  more  strictly  limited.  On  consideration  I 
do  not  think  it  could  and  yet  enable  the  plaintiff  to  pro- 
duce such  evidence  as  may  be  relerant  to  the  question  in 
issue  at  the  trial.  The  period  covered  by  the  crier  be- 
gins when  the  transaction  began  and  goes  down  to  the 
time  when  the  action  commenced  in  the  case  of  the 
company,  and  when  Beall  was  made  a  party  in  the  case 
of  Beall.  I  think,  when  we  look  at  the  particular 
charges  made,  the  order  does  not  corer  too  large  a  space. 
If  we  were  to  limit  it  further  it  might  prevent  the 
plaintiff  gtttiug  evidence  on  a  material  point.  In  many 
cases,  no  doubt,  it  m'ght  be  light  to  limit  the  crier  to  a 
oeitiin  month  or  number  of  months,  or  to  some  par- 
ticular item  of  an  account — ^fcr  instance,  in  the  case  of  a 
bill  of  exchange. 

It  has  been  contended  that  the  Act  only  authorizes  an 
inspection  of  entries  and  not  of  the  account.  Bnt 
that  is  mere  form,  because  if  we  decide  that  the  re- 
spondent could  inspect  and  t^ke  copies  of  all  entries 
.  between  these  particular  periods  that  would  be  exactly 
what  has  been  dose  here.  The  appeal  must  be  dis- 
miised. 

Bowmr,  L.J. — I  am  of  the  sane  opinion.  I  agree 
with  Cotton,  L.J.,  in  thinking  that  great  caution  should 
be  exercised  by  a  judge  in  putting  in  force  the  pro- 
visions of  this  emotion  ;  but,  on  the  other  hand,  I  have 
no  doubt  that  caution  is  properly  exercised. 


In  order  to  see  the  effect  of  Mb  legislation  wd  should 
coneider  what  was  the  state  of  the  law  as  to  evidence 
of  bankers'  books  in  1876.  At  that  time  there  was  no 
power  of  obttdning  discorery  from  a  bank  of  the  aooonnt 
of  its  customer,  except  by  the  circuitous  prooeas  of 
obtaining  an  order  from  a  judga  to  examine  the 
particular  clerk  or  officer  who  made  the  entry,  and  to 
have  the  books  produced.  That  could  be  done  nnd«9r 
the  Common  L^w  Prooedure  Act  before  the  trial,  but  it 
was  a  cumbrous  ^rocese,  and  in  practice  was  seldom 
resorted  to.  In  all  probability  the  judge  would  rafote 
to  make  the  order  before  the  trial. 

As  a  matter  of  practical  dealing  the  banker's  books 
made  their  first  appearance  at  tiie  trial.  A  suhpcenn 
was  issued  to  the  banker  to  produce  his  books  and  to 
compel  the  officer  who  made  the  entries  to  explain  tlie  n, 
and  prove  the  transaction  to  which  they  related.  In 
practice  no  counsel  who  regarded  either  the  time  of  the 
court  or  his  own  convenience— exoept  when  the  particolar 
circumstances  of  the  case  rendered  the  examination 
of  the  officer  of  the  bank  neceesary-^insisted  on  proof 
of  the  account,  and  the  account  was  put  in  and  treated 
as  a  pass-book. 

Then  came  the  Bankers*  Books  Bvidenoe  Act,  which 
was  passed,  primd  facie^  to  relieve  the  banker.  It  ii 
described  as  **  An  Act  to  amend  the  Law  of  Evidsate 
with  respect  to  Bankers*  Books.'*  and  its  primary  object 
was  to  simplify  proof  at  the  trial. 

I  also,  like  Cotton,  L.  J.,  refuse  to  sny  whether  thi^ 
secfion  ought  or  ought  not  to  be  made  use  of  for  the 
purpose  of  obtaining  inspection  of  books  in  cases  where 
the  right  to  discorery  woold  hare  existed  if  the  books  had 
been  in  the  defendant's  possession.  As  pot  ton,  L.J., 
has  pointed  out,  it  is  obvious  tha  t,  the  object  of  the  Act 
being  to  obtain  copies  cf  entries  of  account,  a  oertatn 
extended  right  of  inspection  must  be  given  to  enable 
a  person  to  obtain  copies  of  proper  entries:  but  the 
judge  ought  to  be  extremely  oareful  to  limit  the  right 
to  the  particular  purpose  for  which  the  evidence  *  la 
wanted.  Here  it  is  impossible  to  say  that  the  order 
under  appeal  will  do  anything  more  than  ia  actnall/ 
necessary  for  the  purposes  of  the  trial,  limited,  aa  it  ie» 
to  the  entries  made  during  the  period  only  orer  which 
the  contest  spreads. 

If  we  could  see  any  indirect  attempt  to  use  the  power 
of  the  section  for  purposes  for  which  the  Lefiislature  did 
not  intend  it  to  be  used — if  we  thought  that  it  would  give 
more  information  than  was  absolutely  necessary— the  oonrt 
would  further  limit  the  order.  But  here,  in  my  epfnion, 
all  has  been  done  in  the  way.  of  protecting  the  appellanta 
that  could  be  done.  It  is  said  we  ought  not  to  act 
under  the  section  without  an  affidarit.  Of  ooorse  an 
affldatit  would  be  necessary  if  there  were  any  qneetion 
of  the  h<ma  ft'ba  of  the  application ;  but  no  snoh  ce^ 
can  be  made  here.  The  moment  we  look  at  the  pleadinga 
it  is  obvious  that  the  issue  of  fraud  committed  dnrfng 
the  period  covered  by  the  order  will  be  the  real  Issue  to 
be  tiled. 

Again,  it  is  said  thsit  the  order  ought  not  to  be  made 
ex  parte,  I  agree  with  Cotton,  L.J.,  that  such  an  order 
can  be  made  eos  parUp  although  the  judge  abould  be 
extremely  careful  as  to  how  he  makes  it  em  parte.  Bat 
all  difficulty  has  been  removed  here  by  the  oondaet  of 
the  parties  who  appearel  to  move  and  discharge  the 
order,  so  that  the  matter  has  been,  in  fact^  dlsonaied  la 
the  presence  of  the  parties. 

Fay,  LJ.— I  quite  agree  as  to  what  has  been  said  •■  to 
the  power  to  make  these  orders  eao  parte,  I  oannot  read 
the  words  "  any  other  party  "  otherwise  than  as  indod- 
ing  a  paity  to  the  action,  although  it  has  been  snggeated 
in  argument  that  the  word  "  party  "  here  means  soiy 
person  ''  other  than  a  party  to  the  aciUon.'*  There  is  no 
irregularity  in  making  such  an  order  eas  parUp  though  X 
agree  it  should  be  so  made  ex  parte  with  great  eantton  ^ 
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Gbtbt  OF  AtTSAXn 


In  ma  ATBKY'a  Patent. 


GOUBT  OF  ApPIAL. 


for  mytdfy  I  probablj  thoold  neYer  mako 
iia  potfo  But  bere»  the  court  baTing  power  to  make 
tte  oid«r  €X  porUj  the  order  bat  been  tbe  tnbject  of  a 
BoHoa  to  wbieli  the  appellante  were  parties. 

Then  with  t^^juA  to  the  coaitraction  of  tbe  Aot.  I 
vat  Btnick  with  tbe  argnoentt  of  tbe  appellanta  that  we 
werr,  in  eHeet,  giTing  iotpection  at  a  time  wbeo,  bj  tbe 
Balet  of  Gout  ae  to  ditooverj,  no  enoh  right  of  intpeotion 
wat  allowed.  But  if  tneh  right  it  neoei ssrily  incidental 
to  the  Bew  proviaion  introdnoed  bj  Ihe  Aof ,  it  may  very 
weU  be  that  we  cannot  nte  it  without,  to  tome  extent, 
altenng  the  baUooe  of  rigbti  of  the  litigating  parties. 

Before  the  Act  of  1876  the  litigant  bad  a  right  to 
mtbf^oM  the  bankera  and  compel  them  to  produce  their 
bociki.  hit  ha  conld  not  look  at  thoee  books  till  they 
wen  pot  IB.  Bat  all  these  coplf  s  of  the  entriet  which 
have  kea  nhatitnted  bj  the  tection  mutt  be  obtained 
by  the  fenon  potting  them  in  :  he  cannot  call  on  hit 
anl^gioBiit  or  the  bankers  to  make  a  copy  for  him.  And, 
tbef<rfon,  the  xeaolt  it,  that  the  Aot  doet  enable  the 
Iit%nl»  by  enabWng  him  to  take  copies  of  tbe  entriet,  to 
obittB  intpeetkai  at  an  earlier  date  than  he  would  have 
ohrtioed  it  if  he  had  not  been  authoiized  to  make  tbe 


There  ia  one  other  obserration.     The  legislation  io 

quntkm  began  with  the  aUtute  of  1876.    The  preamble 

€k\t%  two  oh^eett ;  it  runs  thus  : — '*  Whereat  f  eriout  in- 

convcvlnoa  baa  been  occasioned  to  bankers  and  alto  to  tbe 

pablie  by  reaaoa  ot  the  ledgert  and  other  account  bookt 

ba^ng  been  removed  from  tbe  banks  for  tbe  purpose  of 

beiag  produced  hi  Jegal  proceediogs  ;  and  whereas  it  is 

ezpedteot  to  lidUtate   the  proof  of  tbe  transactions 

rceortfed  in  sack  ledgeia  and  account  books."     When 

tAe  Alt  of  1^6  waa  repealed  and  the  Act  of  1879  sub- 

tlitated,  I  see  no  reason  for  suppoeing  that  tbe  Legisla- 

tarawas  net  actuated  by  a  similar  motive.    I  think, 

tft<raforp,  that  the  facilitating  of  proof  of  tbe  transaction 

rcroided  in  baoker*a  books  was  as  much  one  of  tbe 

objeets  of  the  ]>gls]atnre  as  the  relieving  of  bankers 

imiB  thdr  liabflity.     Therefore,  if  the  rtsult  of  the  sub- 

ititaM  pioviaioa  be  to  enable  a  litigant  paity  to  see  tbe 

Mooaati  before  tbey  are  put  in,  it  is  a  riglt  given  by  the 

iifgiiJabiic. 

SoUatjiB    for     the    defendant  company  and    Beall. 
itan  lot  ibe  plaintiff,  Blair  A  Qirling. 


From  Chan.  Dir.  July  15, 16,  18. 

L^  re  Atebt's  Patbitt.  (a.) 

PtiUwi-'PeUikkn  far  rtvoetUion — Invention  oommuni" 
^'■farf  PaUtU  oUaintd  wUImU  diadomre  of  JwAof 
OHBatBircalion — FoAaA  alleged  io  he  obtained  **  in 
Jrmtd  of  .  ^  »  righte  "  of  the  petitioner — PatenU, 
i)ei%Bt,  and  Tradt-Marke  Act.  1883  (46  <flr  47  Ftef. 
c-57)y  $,  26,  Bub-eetHone  (4),  paragraphe  (c)(d) ;  itt6- 
«te8. 

^  swiier  of  a  foreign  patent  communicated  the 
^waliba  fo  a  pereon  tohom  he  appointed  hie  agent  for 
^  pvptrne  of  obtaining  a  patent  for  the  invtniion  in 
^^fiami^  with  power  to  the  agent  to  appoint  a  eubstitute. 
I^ofeni  appoinUd  a  euhetitvU.  who  applied  for  and 
tUnfiiiii  «  pcrfsnf  for  the  invention  in  England  in  hia  oum 
9»meaM  finl  and  true  inventor,  and  loitJiout  dieeloeing 
ttt  fmet  thai  the  invention  w<u  eommunioated,  Thf 
*«Mr  of  ihe  foreign  paieat  preeented  a  petition  for 
fmamUom  of  ihe  Bnglieh  patent  under  section  26,  tuft- 

H  Bapoited  by  1L  J.  Blaxb,  Esq.,  Barrister-at-Law. 


eection  (4),  elauee  (o),  of  the  Patenle  Act,  1883,  alleging 
that  the  Bngliih  patent  wa$  obtained  *'  in  fraud  of  his 
rights.'* 

The  evidence  showed  that  the  substitute  had  not  at  any 
time,  either  when  applying  for  the  patent  or  after  he  had 
obtained  it,  acted  with  the  intention  of  depriving  the 
principal  of  his  rights^ 

HeUd,  on  the  evidence,  thcU  the  pcUent  was  not  obtained 
in  fraud  of  the  rights  of  the  petitioner,  and  therefore 
that  tJU  petition  should  be  dismiesed. 

Decision  o/ Stirling,  J.  (35  W.  JR.  541),  affirmed. 

Appeal  from  a  decbion  of  Stirling,  J.,  reported  35 
W.  B.  541. 

The  present  app<  11  ant,  Avery,  obtained  a  patent  in  the 
United  States  for  a  certain  invention.  Avery  appointed 
Weeks  as  his  agent  to  obtain  letters  patent  for  the  same 
invention  in  England,  with  power  to  Weeks  to  appoint  a 
substitute.  An  tgreement  was  alsa  entered  into 
between  Avery  aud  Weeks  by  wbioh  it  was  agreed  that 
Avery  and  Weeks  and  two  otbrr  pertont,  one  of  whom 
wat  the  pretent  retpondent  Lindsay,  were  to  be  partly 
interested  in  tbe  English  patent  when  obtained.  Weeks 
came  to  England  and  substituted  Lindsay  to  aot  in 
obtaining  the  letters  patent  in  England.  Lindsay  was 
advised  by  a  patent  agent  to  apply  for  the  (latent  in  hia 
own  name  as  tbe  first  and  true  inventor,  and  accordingly 
did  80,  and  obtained  the  patent  in  his  own  name  as  the 
flrkt  and  true  iuTentor. 

These  and  all  other  material  facts  will  be  found  fully 
set  ont  in  tbe  report  of  the  oate  in  tbe  court  below  (35 
W.  B.  641). 

A  petition  wat  pretented— in  the  firat  instance  by  E. 
Simber  alone,  actfog  as  attorney  for  Avery,  but  after* 
wards,  by  the  direction  of  Stirling,  J.,  amended  by  adding 
Avery  as  a  petitioner  and  by  adding  all  persons  interested 
in  the  patent  as  respondents  aa  well  as  the  original 
respondent  Lindsay  *  under  section  S6  of  tbe  Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  k  47  Vict,  c* 
57),*  for  a  revocation  of  tbe  patent  granted  to  Lindsay 
on  the  ground  that  it  was  obtaiued  in  fraud  of  the 
rights  of  Avery.  The  petition  also  prayed  for  a  declara-> 
tion  that  Avery  was  the  first  and  true  inventor,  but  did 
Lot  conttia  any  distinct  allegation  that  he  was  in  fact 
tbe  first  and  true  inventor. 

Stirling,  J.,  dif  missed  the  petition* 

The  petitioner  Avery  appealed. 

Oswald  and  R,  W.  Wallace,  for  tbe  appellant.— 
Neither  the  agent  nor  his  substitute  here  was  authorised 
by  the  power  of  attorney  to  take  out  the  patent  in  his 
own  name,  and  the  act  of  so  doing  is  a  fraud  on  tbe 
rights  of  Avery,  the  principal.  It  is  not  necessary  that 
there  should  be  any  moral  culpability  on  the  part  of 
Lindsay  to  render  tbe  act  done  a  fraud  on  the  rights  of 
Avery.  Anything  done  in  derogation  of  the  rights  of  the 
true  inventor  by  a  person  to  whom  the  true  iuYentor  baacon- 
flded  his  rights  is  in  fraud  of  those  rights :  Peek  v.  Qumey^ 
22  W.  B.  29,  L.  B.  6  H.  L.  377  ;  Burrowes  v.  Lock^  10  Yee. 


*  The  Patents  Act,  1883  (46  k  47  Vict.  c.  57),  enacts 
as  follows :-— Section  26,  sub-section  (4)—'*  A  petition 
for  the  revocation  of  a  patent  may  be  presented  by  .  •  • 
(c)  Any  person  alleging  that  tbe  patent  was  obtslned  in 
fraud  of  his  rights  or  of  tbe  rights  of  any  person  under 
or  through  whom  he  claims ;  (d)  Any  person  alleging 
that  he  or  any  person  under  or  through  whom  he  claims 
was  the  true  inventor  of  any  invention  included  in  the 
name  of  the  patentee.  •  .  •  Sub-section  (8). — ^Where 
a  patent  has  been  revoked  on  the  ground  of  fraud  tbe 
GomptroUer  may,  on  the  application  of  tbe  true  inventor 
made  in  aoeordance  with  the  provisions  of  this  Act,  grant 
him  a  patent  in  lieu  of  and  bearing  the  same  date  as  the 
date  of  tbe  revocation  of  the  patent  so  revoked,  but  the 
patent  so  granted  shall  cease  on  tbe  expiration  of  the 
term  for  which  the  revoked  patent  wss  granted." 
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COXTST  07  AfPBAU 


In  &b  Ats&t*8  Patbti:. 


Own  OP  ArpiAL. 


470.  Rule  27  of  the  Rules  of  the  Boasd  of  Trade  under  the 
Aat  of  1883  providet  that  an  application  for  a  patent  for 
an  inTenlion  oommunioated  from  abroad  ahall  ezpieMly 
atate  that  the  invention  hai  been  communicated  to  the 
applioant  from  abroad.  That  was  also  the  practice  under 
the  former  Acts:  Millxgan  ▼.  JllaraA,  2  Jur.  N.  8.  1083, 
5  W.  B.  Cb.  Dig.  60  ;  SUedvMn  v.  Mafh^  4  W.  B. 
476.  The  keeping  back  the  fact  that  the  invention  was 
communicated  is  a  fraud  on  the  Grown  which  invalidates 
the  patent  obtained,  and  so  Avery's  rights  are  prejudiced. 
[Bowazr,  L.J.,  referred  to  Beard  v.  Enertan^  3  C.  B.  97.] 
That  case  is  not  really  against  us,  as  the  communication 
tbei«  was  made  abroad,  not  in  England.  Stirling,  J., 
relied  on  the  cases  of  Plimpton  v.  MaJcdmaon,  3  Gb.  D. 
581,  14  W.  B.  Dig.  170,  and  NiehelU  v.  Bom,  8  0.  B. 
679,  but  both  those  cases  were  decided  before  the  Act  of 
1888  Bud  the  present  Boles  of  the  Board  of  Trade  were 
in  ioroe.  In  rt  Wirth'i  Paieut,  26  W.  B.  319,  12 
Gh.  D.  305,  is  an  authority  that  a  patent  may  be  obtdned 
hen  by  an  alien  resident  abroad.  The  patent  shonld 
hmw  been  taken  out  either  by  Weeks  in  his  own  name, 
but  as  a  commaoicated  palest;  or  bf  Aveiy  in  his  own 
name.  Avery  is,  at  all  events,  entitled  to  claim  revoca- 
tion of  the  patent,  on  the  ground  that  be  and  not  Lindsay 
is  the  true  inventor:  section  26,  subi^eotion  (4),  clause  (d). 
[OortoH,  L.  J. — ^There  is  no  allegatmn  to  that  eflEect  in 
the  petitioD.]  Leave  to  amend  the  petition  in  that  way 
can  and  ought  to  be  given  us.  IfarscZen  t.  BatnlU'^reet 
Co,,  26  W.  B.  784,  3  £z.  D.  203,  was  also  referred  to. 

^fraham   Etuiingi,    Q.O.,  and    Yak   Lh,  tott  the 
xespondents  Lindsay  and  Weeks,  were  not  called  on« 


for  other  reapondentSy  who  supportsd   the 


PothWf 
appeal. 

GoiTON,  L.  J. — ^This  is  an  appeal  from  an  order  of  Btir- 
Ung,  J.,  dismissing  the  petition  presented  to  revoke  letters 
patent  which  had  beoi  granted  to  a  Mr.  Lindsay,  but 
giving  Hberty  to  the  petidoner  to  present  a  new  petttiou 
-on  the  ground  of  his  being  the  first  and  true  inventor. 
There  is  no  appeal  against  the  latter  part  of  the  order, 
but  we  think  (and  Mr.  Graham  Hastings  does  not  object 
totbat)  that  in  order  to  saveezpense  there  should  be  added 
ta  that  part  of  the  order  words  giving  liberty  to  either 
party  to  use  any  evidence  filed  on  the  present  petition, 
subject,  of  course,  to  sil  just  exceptions  to  be  laised  by 
any  person  affected,  and  subject  also  to  the  light  of 
eilhsr  party  to  demand  cross-examination  of  the 
dapenants  nsaking  any  new  atfldavita. 

Then  was  the  older  right  P  I  am  of  opinion  it  was. 
Tha  petition  wss  presented  resUy  under  dause  (e)  of 
salHsection  (4)  of  section  26.  [The  Lsrd  Justioe  here 
read  the  words  of  the  eUuse  referred  to^  and  oon* 
ttnucid  :<^]  If  at  is  made  out  that  the  petitioner  Aveiy 
Is  a  person  who  biingv  himself  within  that  danse,  then 
we  sbo«d4  have  ta  go  Into  the  other  qnestien^vls., 
whether  the  patent  is  or  la  notgood;  bnttftbepeti- 
tlonar  hsa  no  hoiu  Hamdi  <^  if  he  is  not  one  of  the 
peaons  who  are  entitled  under  the  Act  to  present  a  peti- 
tion to  revoke  the  letters  patent— then  we  bane  not  to 
go  into  the  question  which  was  so  much  argued  as  to 
whether  this  patent  is  or  is  not  a  good  patent, 

I  may  say,  with  segard  to  sub*seotion  (8)  of  section 
26«  which  enables  a  patent  obtained  by  fraud  to  be 
revoked  and  a  new  patent  to  be  granted,  tltot  I  am  satis- 
fied, as  the  learned  judge  was,  that  this  petition  avoided 
alleging  that  the  petitioner  was  the  first  and  true 
inventor,  because  his  object  was  not  to  destroy  tlte 
patent,  but  to  get  a  new  patent  if  he  made  out  that  it 
had  been  obtained  by  fraud.  Therefore,  In  my  opinion, 
he  Intended  on  his  petition  to  confine  himself,  under 
clause  {c\  to  the  oase  that  the  patent  had  been  obtained 
in  f rand  of  his  righta,  and  be  has  not  alleged  that  be 
was  the  first  and  true  inventor. 

It  is  difficult,  notwithstanding  the  aigoments  pre- 


sented  on  behalf  of  the  appellant,  to  see  wbo  it  ii 
alleged  ought  to  be  noasideied  hare  as  Hkt^  flrst  and  tras 
inventor-^whether  Avery,  or  Weeks,  er  Lindsay,  be- 
cause it  does  not  appear  whether  the  intematioa  wider 
which  the  patent  was  obtained  iraa  aomamaiosted  to 
Weeks  or  to  Lindsay,  we  not  having  the  osirtsyosdenca 
whioh  took  plaoe  between  the  paHies  tiU  Aug«st»  1886. 

Now  has  this  patent  been  obtakud  in  fnnid  of  the 
rights  of  Avery  P  [The  Locd  Jnstiae  here  refsmd  to  tbs 
facta  as  appearing  from  the  evidenoe,  and  spatiamd :— ] 
I  do  not  enter  into  the  question  whether  this  patent  wss 
good  sr  not  I  intimate  no  opiofen  that  it  wss  Ud; 
the  only  question  I  have  to  consider  is,  Wat  the  pstsnt 
thus  obtsined  obtained  in  fraud  of  the  rights  of  Avsryf 

There  is  no  evidenoe,  in  my  opinion,  that  iindssy 
ever  Intended  to  deprive  Avery  of  any  of  the  righta 
whkih  he  would  have  been  entitled  to  under  the  agrse- 
msntthnt  had  been  entered  into,  Sverything  ihowi 
iust  the  oentmry.  It  Lindsay,  basing  obtaiasd  tlis 
patent  in  his  own  name,  had  sought  by  means  of  tiitt  to 
deprive  Avery  of  auQr  Hghts  whioh  he  monld  baveltsdit 
the  patMit  had  been  in  his  own  nsme.  then  tks  csn 
would  have  stood  very  differently ;  but  in  vaj  opinion  if 
Lindsay  made  a  mistake — I  do  not  say  that  he  did— tot 
if  he  made  a  mistake  honaitty«that  f aet,  althougii  it 
might  make  the  patent  bad,  would  not  enable  Avsiy  to 
estsbUah  that  the  patent  was  obtoined  in  Iraud  of  hi* 
righta.  In  my  opinion  that  meoaa  obtsined  hi  violatioa 
of  the  righta  of  the  true  inventor  (wUoh  I  will  asrans 
Avezy  wss),  and  obtained  so  as  dtreotiy  or  indireoay  to 
depdve  him  of  his  rights,  and  ta  gat  some  benefit  fot 
another.  An  honeat  mistake  by  an  agent,  eesnstthsagli 
that  may  cause  loss  to  the  prinoipal.  Is  natui  my  epinioa 
an  act  done  in  fraud  of  the  rigbU  of  thaprhMipsl.  It  m 
an  act  done  whioh  injures  the  rights  of  the  {ffinsip*!  i 
but  an  Mst  done  hi  f nuid  of  his  rights  is  to  a^r  aiiid  an 
entirely  dliferent  thing.  To  be  ia  fraud  of  his  rights  it 
must  be  either  done  with  the  intaation  of  dsptiring  the 
princ^  of  his  ri^ts,  or  must  be  Insisted  upon  so  as  to 
deprive  the  pnncipal  of  his  righta. 

It  waa  urged  that  anything  done  de{»fiidag  a  psiam 
of  hU  rigllt^  if  done  by  a  peraon  in  a  oonfidantbl  po«- 
tion  Buch  as  an  agent  Is,  must  be  considered  as  doas in 
fraud  of  the  righU  of  the  principal.  That,  in  my  opioion, 
U  a  misuse  of  the  term  '*  fraud."  lO  may  be  a  mistsks 
for  which  the  agent  may  be  answerable  for  not  hsfiag 
performed  bis  duty;  it  may  be  a  mistake  for  wbieli be 
may  not  be  answerable,  but  whioh  still  may  causa  gn^ 
loss  to  his  principal ;  but  an  act,  to  he  in  "  fraud  of  the 
rights  "  of  the  prinoipal,  must  involve  an  attempt  by  ^« 
agent  to  deprive  the  principal  of  aomething,  or  to  g«n 
for  himaelf  aomething  at  the  expense  of  bis  priocipiL 

On  the  evidenoe  here  there  is  nothing  whieb  osn  Jos- 
tify  us  In  ooming  to  any  other  oondusion  tbaa  tbis— 
that  if,  in  fact,  lindaay  did  act  under  a  mistake  or  was 
wrongly  advised,  he  acted  under  an  innoosat  miBta»> 
and  not  fai  f  rand  of  the  rights  of  hU  prinolpaL  Ia  bT 
opkdfln,  therefoie,  tim  eaae  raised  by  the  pt^Him  t^' 
and  Sthrhng,  J.,  was  right  in  his^dlaaiisaal  of  tiis  psiitloii. 

Bowmc,  L. J.— I  nm  of  the  same  epinfon.  Tlis  dm^ 
qnestfcm  we  havn  to  determiae  Is  this,  whelh«  «• 
patent  obtained  in  the  name  of  Lindsay  was  obtslnsi  in 
frsnd  of  the  righU  of  Avery  P  We  were  asked  to  b^ 
that  every  mistake  whioh  is  made  by  an  agent  whkn 
m^  operate,  or  does  operate*  to  the  detriesent  of  w| 
principal  la  an  not  done  in  frond  of  the  lighfa  of  t«* 
principal.  Tliere  can  be  no  possible  basis  for  such* 
contentien.  It  is  founded  on  a  Dsisconoeption  of  «• 
remedies  and  relief  which  equity  constant^  aCoids  m 
fit  oases  where  persons  are  not  allowed  to  lake  odvantafa 
of  mistakes,  even  though  thsy  are  bond  fid^  or  vt- 
representations  whish  they  have  made  Umd  fid^  Bot 
although  equity  in  snob  oases  gives  tiia  same  sdisf  as  if 
Urn  nistdfeo  or  alsnpnaantaticn  hod  bean  fiNHidatatiy 
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Biide,  it  does  not  follow  tb«t  what  is  honest  is  f raudn- 

Iflsl^  and  it  would  be  monstioas  to  apply  snoh  reasoning 

to  the  clear  words  of  the  statute.  We  were  subsequently 

aiked  to  desl  with  this  matter  as  if  the  oase  had  been 

lumched  and  the  appeal  pursued,  not  upon  the  line  of 

'^fnod  of  the  rights  "  of  another,  under  clause  (c)  of 

mb-Motion  (4)  of  seotion  26,  but  as  if  it  were  also  based 

on  an  tUegation  that  somebody  other  than  Avery  was 

the  true  infcntor.     That  oase  was  not  made  by  the 

petition,  aad  I  think  was  intentionally  not  made ;  for 

ttithsd  beeo  made,  and  the  petttionar  had  suooeeded  on 

it,  he  eoild  only  baTe  sueoeeded  in  getting  the  patent 

Mt  tMe,  sod  eould  not  hare  obtained  a  fresh  patent  for 

hisMlf,  bMBose,  in  order  to  obtain  tiiat,  he  should  prove 

fnad  vityo  tiie  moaning  of  clause  (c).    Therefore  the 

petiflonvii  deliberately  oonlhied  to  the  allegation  that 

then  hsd  been  a  ffraad  on  the  rights  of  Avery.    But  in 

my  opoioQ  there  was  no  fraud  at  all  on  Avsry's  rights. 

Oaikt  le  BOW  to  allow  the  peitltioner  to  amend  his 

pettioB  ID  as  to  bring  it  within  dause  (d),  and  to  ask 

lor  a  dadaration  that  he  is  tiie  true  inventor  f    It  seems 

to  ae  we  ihonld  be  doing  no  real  good  to  the  patties 

sad  ttfing  no  expenae  if  we  were  to  allow  suoh  amend- 

■SBt  at  the  present  moment.    Mr.  Oraham  Haatings' 

dient  would,  for  anything  I  know,  desire  to  stand  aloof 

altogether  from  auch  a  petition,  not  appear  to  it,  or  not 

iMatitiQ  the  ftret  int tanoe.     We  should  therefore  be 

aUs  only  to  tilow  the  petitioner  to  make  sfuch  an  amend- 

■MBt,tf  we  Ad  aOaw  it,  on  his  paying  all  the  eoets 

whidi  haife  been  iaearred  on  the  other  side ;  and,  on 

the  ether  hand,  if  Mr.    Graham  Hastings'  elieot  did 

with  to  oppoie  each  a  petition,  he  would  naturally  like 

toimMold  bioaiBdavitB  or  to  file  aiidavita  with  i«fev. 

meo  to  tte  early  oorreepondenoe  between  Lindsay  and 

Ateiy  which  we  hav;e  not  got  before  ue,  and,  indeed,  to 

■eke  sa  entirely  new  oase.    Therefore,  in  that  case, 

%ahi,  we  eoald  only  allow  suoh  a  burden  to  be  imposed 

ea  llr.  Gnham  Hastings'  client  on  oondition  of  the  prior 

PcyiMat  by  the  petitioner  of  all  the  ooets  inearred  by 

1^  fnnfug  of  the  ease  under  clause  (e)  and  not  under 

<^s>M  ((Q.    It  seems  to  me,  therefore,  that  no  additional 

^Miien  be  incurred  by  our  refusing  leave  to  amend. 

Ike  petitioner,   if   ao  advised,  may    present    a    fresh 

pfltfilm—I  do  not  encourage  the  presentation  of  it  in 

wy  vay— and  aa  no  objection  is  raised  to  ail  the  afll- 

^■"itiboBg  used  again,  subject  to  all  Just  exoeptiooe 

sad  to  the  right  of  eross-ezamination,  so  far  as  the  costs 

flMeoneened  the  petitioner  will  be  in  uo  worse  position 

^^  thee  If  we  allowed  the  amendment  now.    On  the 

^"■taiy,  I  think  that  a  petition  properly  framed  would 

give  the  parties,  not  only  an  opportunity  of  oonaidering 

^htit  poaicioB,  but  would  prevent  theembarrasMnent  and 

■teV^caMBfe  of  snoh  a  case  aa  would  then  be  mado  with 

^  ptesBBt  caae.     I  think,  therefore,  we  are  acting  in 

>o  way  eontrary  to  the  uaual  eourse  of  the  court  in  ve- 

fiaog  leave  to  amend. 

^luJ. — I  am  of  the  same  opinion.    One  of  the 

tcaoas  who,  by  the  statute  of  1883,  is  permitted  to  pre- 

■■taHh  a  petition  as  the  present,  is  a  person  alleging 

^fte  patent  waa  obtained  in  fraud  of  his  rights.    In 

"Qvaw  that  means  that  the  patent  was  obtained  in 

||"WBa  of '  the  rights  of  the  petitioner  and  by  fraud. 

^iMoner  took  that  view  himself,  because  Ids  peti- 

fioa  soaftBina  thia  allegaf  ion :— *'  Instead  of  obtaiaing 

^''M  patent  for,   and  on  behalf  of,  your  petitioner, 

^^»  flft  a  eommunioation  from  abroad.  Weeks  oon- 

■pindwittk  Lindaay  to  wrongfuUyi  and  by  fraud,  obtain 

">■  fta  Orowm  the  grant  of  letters  patent.*'    Therefore, 

^  Mia  whieh  the  petitioner  came  here  to  try  was,  as 

^itsteta  required  it  to  be,  a  case  of  frand  against  the 

Lindaay.     I  deslie  to  state  in  tlM  bcoadeat 

,  in  my  judgment,  no  Irand  whatever  has 


2**K  ahova  to  have  been  committed  by  Idadsay.    As 
^aa  I  can  see,  hie  conduct  throughout  has  been  that  of 


a  perfectly  Loneat  man.  The  terms  in  wbioh  the  pros- 
pectusee  were  settled,  and  the  terms  of  the  letter  written 
by  Avery  on  October  20, 1886,  after  he  knew  how  the 
patent  had  been  granted,  convince  me  that  Lindsay 
never  intended  to  eet  up  any  .claim  inconsistent  with 
that  of  Avery,  and  I  can  see  no  ground  for  supposing 
that  Lindsay  desired  to  avail  himself  of  any  technical 
right  arising  from  the  form  in  which  the  letters  patent 
were  applied  for.  The  only  point  that  weighed  with  me 
was  this.  It  was  said  that  Lindsay  had  set  up  the  fact 
that  he  had  invented  a  portion  of  the  subject-matter  of 
the  tetters  patent  as  a  ground  for  claiming  the  invention 
as  his  own  property.  That  suggestion,  however,  appears 
to  be  wholly  unfounded,  for  the  only  way  in  which 
Lindsay  refers  to  that  fact  is  by  way  of  explanation  of 
the  adviee  given  him  by  the  patent  agent.  Then  it  la 
urged  that  we  ought  to  allow  the  petitioner  to  amend  by 
auggoeting  that  he  is  the  true  inventor.  I  confess  I  do 
not  know  who  the  appellant's  counsel  say  is  the  fiwt  and 
true  inventor,  whether  Avery  or  Weeks.  But  certain  it 
is,  to  my  mind,  that  the  point  was  never  intended  to  be 
raised,  and  is  not  raised  by  the  petition.  It  was  raised 
at  the  last  moment  in  the  hope  of  saving  ooste. 
Stirling,  J.,  gave  the  petitioner  the  fnU  measure  of  what 
he  was  entitled  to.  The  petitioner  may  present  a  frcah 
petition  if  so  advised.  I  do  not  encourage  the  presenta^ 
tion  of  any  such  petition.  I  do  not  desire  to  espress  any 
opinion  as  to  whether  there  has  been  any  mistake,  or  aa 
to  whether  the  patent  is  or  is  not  good.  Both  those 
questions  deserve  full  coneideratioa  before  the  petitioner 
takes  any  further  proceedings. 

Appeal  di9mimed» 

Solicitor  for  the  appellant,  JS.  Kiniber,  '  ^ 

Solicitors  for  the  respendents,  Kekh  &  Howdh 


From  Ohan.  Div. 


May  13, 16, 17;  July  9. 


Allcasd  w.  Skivfke.  (a.) 

Undue  influence — Voluntary  gift — Religious  Htterhood 
— Gift  by  professed  member  of  religious  sisterJiood  to 
the  lady  superior — Belatinn  existing  at  the  time  of  the 
gift — Laofaes — A  cquiescence. 

The  relation  exitting  between  professed  nun  and  lady 
superior  in  a  sisterhood — the  rules  of  whieh  require  each 
professed  member  to  take  vows  binding  for  life  to  giwe  up 
all  present  and  future  property,  to  obey  the  voice  of 
the  lady  superior  as  the  voice  of  Qod,  and  not  to  seek  the 
adviee  of  extems  without  the  leave  of  tJie  lady  superior^ 
is  a  relation  which  of  itself  alone  necessarily  raises  the 
presumption  in  equity  that  a  voluntary  gift  made^ 
during  t?ie  existence  of  the  reZotion,  by  a  professed 
'  nun  to  the  lady  superior  for  the  purposes  of  the  sister^ 
hood,  is  a  gift  induced  by  undue  influence;  and,  in 
order  to  displace  that  presumption^  itisrwt  sufficient  for 
the  donee  to  show  that  the  donor,  before  the  relettion 
existed  and  while  acting  ae  a  free  agent,  had  formed  and 
expressed  the  intention  of  making  the  gift. 

TJie  donor  in  such  a  case  has  a  right  to  claim  a  return 
of  so  much  of  the  property  comprised  in  the  gift  as 
remains  in  the  hands  of  tJie  donee  at  the  time  of  making 
the  daim ;  bui  thai  right  may  be  lost  by  delay,  after  the 
relation  has  ceased,  in  asserting  the  right  when  coupled 
with  acts  on  the  part  of  the  donor  from  which  acquies" 
cence  in,  or  confirmation  of,  the  gift  may  be  reasonably 
inferred, 

Decision  of  Kekawioh,  J,  {fi5  m  IL  424,  36  Ch.  A 
145),  affirmed  on  deferent  grounds  by  the  Court  <4 
AppeodXOoKUm,  LJ.,  diseeadtn^). 

(a.)  Reported  by  M.  J.  Blakb,  Eiq.,  Banister- at- Law. 
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OOVBT  OF  ApPBAL. 


Allcart>v.  Skimkbb, 


COUBT  OP  AfPUL. 


The  eaifi  in  equity  relating  to  the  Betting  aside  of 
vduntary  gi/te  on  the  ground  of  undue  influence 
revtewecf. 

Appeal  from  Kekenich,  J.  (reported  85  W.  B.  424,  36 
Cd.  D.  145). 

In  1868  the  plaioiiff,  Mies  M.  A.  Alloard,  then  aged 
twenty -efght,  and  acting  of  her  own  fiee  will,  began  to 
aeaUt  in  the  object  a  and  work  of  a  religious  sisterhood 
of  which  the  defendant,  Miss  Skinner,  was  the  lady 
superior.  The  sisterhood  was  a  voluntary  association 
of  ladii  8  who  resided  together  and  devoted  themselves 
and  thiir  property  to  chaiitable  works.  The  members 
of  the  sisterhood  were  divided  into  three  grades — pcstn- 
lanti>y  novices,  ard  professed  Dcmt>eVp.  The  first  two 
grades  consisted  of  (robational  members,  and  the  third 
of  mi  mbers  who  were  supposed  to  remain  for  life  in  the 
sisteihocd.  By  the  rnles  regulating  the  fistethood  each 
professed  member  on  becoming  professed  was  required 
to  take  cerialn  vows  {ihttr  alia)  to  give  up  sit  her 
present  and  future  property,  though  not  necessarily  to 
the  sisterhood,  to  obey  the  voice  of  the  lady  superior  as 
the  voice  of  Qod,  and  not  to  seek  the  advice  of  ezteme 
without  the  leave  of  the  lady  superior.  The  rules  also 
provided  that  all  property  given  by  any  member  to  the 
lady  superior  was  to  be  held  on  trust  for  the  purposes  of 
the  sisterhood. 

In  1870  the  plaintiff,  being  then  well  acquainted  with 
the  rules  and  objects*  cf  the  ffsterhood,  resolved,  of  her 
own  free  will,  and  contrary  to  the  advice  of  her  brother, 
ft  berrister,  who  noted  as  the  trustee  of  her  propeity,  to 
devote  herself  and  her  property  to  the  purposes  of  the 
sisterhood,  and  intimated  that  resolution  to  the  Bev. 
B.  D.  Nihill,  the  spiritual  director  of  the  sisterhood. 
Accordingly  in  January,  1870,  she  entered  the  sisterhood 
as  a  postulant,  beoame  •  novice  in  April,  1870,  and  a 
professed  member  in  August,  1871.  While  a  postulant 
the  plaintiff  made  her  will,  leaving  all  her  property  to 
the  defendant ;  and  after  becoming  a  professed  member 
the  plaintiff  from  time  to  time  made  voluntary  gifts  of 
large  sums  of  money  to  the  defendant,  and  in  1874 
transferred  to  the  defendant  two  sums  of  railway  stock. 

No  external  advice  as  to  making  the  gifts  wa#,  on  the 
one  hand,  sought  or  obtained  by  the  plaintiff  at  the  time 
of  making  the  gittr,  nor,  on  the  other  hand,  was  there 
any  evidence  of  any  aots  of  pressure  brought  to  bear  by 
the  defendant  or  Mr.  Nihill  on  the  plaintiff  to  induoe  the 
gifts  being  made  t>efore  or  .at  the  time  of  making  the 
gifts. 

In  May,  1879,  the  plaintiff  left  the  sisterhood,  and 
shortly  afterwards  revoked  her  will. 

It  appeared  from  the  evidence  that  the  plaintiff,  in 
February,  1880,  consulted  varions  persons,  including  her 
solidtor,  as  to  making  a  claim  for  the  retnm  of  her 
property,  but  no  claim  was  actually  made  till  April, 
1885. 

In  August,  1885,  the  writ  in  the  present  action  was 
issued,  by  which  the  plsintiff  claimed  to  have  the  varions 
voluntary  giits  set  aside  on  the  ground  of  undue  in- 
flnenoe  and  a  repayment  and  retransfer  by  the  defendant 
of  the  SI  ms  of  money  and  stock  in  question.  At  the 
date  of  the  Isiue  of  the  writ  the  only  pait  of  the  prop- 
erty comprised  in  the  various  gifts  remaining  unex- 
pended for  the  purposes  of  the  sisterhood  in  the  hands 
of  the  defendant  was  the  railway  stock  above  refrrred  to. 

Kekewicb,  J.,  diamiased  the  action  on  the  ground  that 
the  fact  that  the  plaintiff  had  originally  formed  the  in- 
tention of  making  the  gifts  while  noting  onder  com- 
petent independect  advice,  and  before  she  Joined  the 
sisterhood,  was  evidence — presumptive  in  the  flrat  in- 
stance, but  becoming  conclusive  in  the  nbeence  of  any 
cilear  evidence  to  the  contrary— *tbat  at  the  time  the 
gifta  wero  actually  made  they  were  made  in  pursuance 
and  oompletion  of  that  original  intention,  and  were 
tberefcre  not  inducfd  by  any  undue  influence.     The 


learned  Judge  also  exp? eased  an  opinion  with  regard  ts 
the  railway  stock  atill  standing  in  the  defendant's  nsoo, 
that  if  the  plaintiff  had  succeeded  in  making  out  a  eaae 
of  undue  influence  the  would  not  have  been  debanad  by 
laehea  or  acquiescence  from  reoovering  it  from  the  de- 
fendant. 

The  plaintiff  appealed  from  this  deci4on,  bnt  on  the 
appeel  limited  her  claim  to  the  recovery  cf  tba  railway 
stock  above  referred  to. 

air  Boraee  Davey,  Q.C..  Finlay,  Q.G.,  wAF.B. 
FalnteTf  for  the  appellant.— Two  questions  of  mixed  Uw 
and  faot  arise  :  First,  whether  this  gift  was  msda  under 
circumstances    which     make    it    voidable  hi  equity? 
Secondly,  if  voidable,  whether  the  right  to  elect  to  sfoid 
haa  been  lost  by  laehte  t  At  the  time  this  gift  was  nada 
the  plaintiff  was  net  a  morally  free  agent,  for  at  that 
time  the  plaintiff  was  a  professed  member  of  this  diter- 
hood,  and»  having  regard  to  the  vows  she  bad  takea, 
she  was  then  in  a  state  of  moral  and  apiritaal  bondagfl. 
It  is  said  that  the  plaintiff  volontaray  entered  the  aiatar- 
hood  ;  no  doubt  ahe  did  ;  the  first  act  of  placing  ooeicH 
under  any  infiuenoe  is  no  doubt  voluntary,  but  that  fs 
not  the  test.    The  law  on  the  subject  is  laid  down  bj 
Lord  Eldon  in  Huguenin  v.  Basefey,  14  Yes.  873,  aod 
the  arguments  used  in  reply  by  Sir  S.  Romilly  is  tbit 
case  have  been  adopted  by  Lord  Oottenbam  in  Di^i  v. 
Bennett,  4  My.  at  Or.  277.   Where  the  relation  exfstiogbe- 
tween  donor  and  donee  is  snob  as  to  raise  the  prefuoiptios 
of  undne  infiaence,  the  onui  of  negativing  undue  ioflaeBce 
lies  on  the  donee :  Hoghton  v.  Hoghton,  15  Beav.  278.  Tha 
remarka  of  Turner,  L.  J^  in  Bhodea  v.  BaU,  14  W.  K.  29i, 
L.  B.  1  Ch.  252,  are  not  againat,  but  in  favour  of,  the 
plalntiff'a  case,  because  the  plaintiff  had  no  compateat 
independent  advice  at  the    time  the  gift  waa  made. 
Kekewicb,  J.,  held  that  as  the  plaintiff  had  formed  and 
expressed  the  intention  of  making  the  gifts  before  enter- 
ing the  sisterhood,  the  intention  must  be  presumed  to  be 
continuous,  And  therefore  that  the  making  of  the  gifU 
must  be  attributed  to  an  intention  formed  when  the 
plaintiff  was  not  in  the  ciaterhood.      Bat  no  aaeh  pre- 
sumption or  oonclnaion  arises  aa  a  inatt(*r  of  law,  ^^^^^ 
a  mere  promiae  or  expreealon  of   intention  does  not 
amount  to  a  gift.    The  real  queation  ia,  waa  the  donor, 
at  the  time  of  making  the  gift,  a  morally  free  ag«|t  r 
From  the  relation  that  exiated  at  tho  time  of  making 
the  gift  botwreu  plaintiff  and  defendant,  the  pr«wamp- 
tion  ia  that  the  plaintiff  was  not  a  free  agent:  ^jf^f* 
V.    McCaHhy,   1   H.   L.   Gas.   703;    WhyU  ^.  Meadi. 
2  Ir.  Eq.  R.  420;  In  re  Metcal/e'e  TrueU,  12  W.  K.  5U, 
2  DeG.  J.  AS.  122  ;  Wrights.  ran<ferpianA:,4W.B.**". 
8  De  G.  M.  &  G.  133;  Cfegg  v.  JSdmonddon,  »  P«  ^; 
M.   db  G.  808,  5  W.  R.  Dig.  60.     On  the  qaaitojn  oi 
acquiescence  and  laches,  the  plaintiff  in  bar  etidenoe 
states  that  it  was  not  tiU  1884  she  beoame  awaietbatane 
might  have  her  money  returned.    The  railway  •JP^.Jt 
atandiug  in  the  defeudant*a  name  ia  impreiaed  viw  a 
oonstrnctive  trait  in  favour  of  tbe  plaintiff,   ^ariierv. 
Collins,  20  W.  R.  305,  L.  R.  7  Oh.  App.  329;  ^••™> 
Feiroleum  Co.  v.  Burd,  22  W.  R.  492,  L.  B.6P.C.«l. 
De  Busiche  v.  Alt,  8  Ch.  D.  286,  26  W.  R.  D>g'  ^^^ 
wen  referred  to  on  this  point. 

Sir  E.  Clarke,  8.G.,  Warmington,  Q.C.,  and  Editord 
Ford,  for  the  respondent.— First,  on  the  quefctton  oi 
laches  and  acquiescence.  The  plaintiff  left  the  sisterhoofl 
in  May,  1879,  and  made  no  demand  for  the  return  of  iwr 
property  till  March,  1885.  The  evidence  shows  thst» 
1880  the  plaintiff  consulted  her  solicitor  "^J?* 
advisers  as  to  claiming  her  money  back ;  she  **>«*JJJ" 
then  knew,  or  ought  to  have  known,  what  •>«* 
were,  and  yet  she  made  no  claim  till  five  yean  slt»- 
wards,  but  allowed  the  money  to  remain  in  the  ^^^ 
the  defendant,  and  to  be  dealt  with  by  the  ^^•^•■w*';" 
if  it  belonged  to  the  sisterhood.  Such  conduct  on  »• 
part  of  the  plaintiff  amounts  to  acquleseenoe  in,  or 
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cbtfioB  act  to  afcxid»  the  gilt:  MUehdl  w.  Horn/ray, 
S9  W.  B.  55S,  8  Q.  B.  D.  587 ;  Turner  ir.  Gbtf^ni;  5(i«ery 
lb  JTAVt  4  W.  B.  571,  5  H.  L.  Qm.  627.  Then,  on  the 
qMrtkn  (tf  nndne  ioflnenoe.  There  it  no  Mfthorlty  for 
mjiag  thet  the  leletion  eziating  between  •  nan  and  the 
lidj  rapote  in  n  convent  neoeieaiily  reiees  the  pre- 
mnptioB  that  •  gift  made  daring  the  ezbtenoe  of  that 
iditioB  if  made  under  ondae  inflaenee;  Ftdham  ▼. 
ircOartty  and  Wh^te  ▼.  Meade,  the  only  casee  with 
legud  to  g^ti  hj  Bone,  lay  down  no  anoh  dootrine.  It  is 
wt  iitiMMBj,  therefore,  for  the  defendant  to  prore  that 
10  nato  iafloenee  in  faet  existed  ;  the  ontia  of  profing 
Ihe  ofateM  o(  ondue  inilaenoe  liea  on  the  plaf  ntifP. 

Fmhjf,Q.O.,  replied. 

SeUme  and  (7.  H.  Sargani,  for  the  ndlway  ooni- 


Our.  adv.  vutt. 

Jolf  9.— Oonrar,  lU. — ^This  ia  an  action  hronght  to 

iiti  yide  oartain  gifts   made   bj  the  plaintiil  to  the 

delBBdiBt,  Mlaa  Skinner,  whUe    the    plaintiff  waa   a 

■eateof  adatariiood  of  wbidh  the  defendant  waa  the 

hiy  Bopetior.    Kd»wioh,  J.,  diamiaaed  the  action,  with 

eoite.  The  ptaiotilt,  by  her  action,  aonght  to  recorer 

tvenoHot  atoek  tranaferred  by  her  to  the  defendant 

in  lS14,whioh  attll  remained  in  the  name  of  the  de- 

tetat,ttddaoattmoneya  other  than  annual  inoome 

irtddi  bad  bm  from  time  to  time  given  by  the  pUintiff 

to  laiedalMaBt,  and  which  had  been  expended  by  the 

^^f^y  ^  ^  charitable  pnrposee    in  wbioh  the 

pliiBtiifaBdtta  other  membeia  of  the  aiaterhood  were 


On  Udt  appea],  howerer,  the  claim  of  the  plaintiff  ia 
omSaed  to  ike  two  anma  of  atock  atill  remaioing  in  the 
umeoi  tbadafaodaat.  [The  Lord  Jnatice  then  stated 
tte  iiifaiy  of  the  oaae,  and  oontinned  :— ]  The  atock 
m  taDifened  hj  the  plaintiff  in  1874.  There  ia  no 
cvUmae  aa  to  what  took  place  at  the  time  when  the 


It  VII  uged  by  the  defendant'a  connael  that  there  ia 

so  diimnia  between  the  claim  of  the  plaintiff  to  the 

rtNk  iwaiinhtg  and  her  daim  ta  the  moneya  glren  by 

bs  tDthedofendant  and  applied  by  the  defendant  to 

^  pvpona  of  the  aiaterhood.    If  the  money  ao  ex- 

VM  had  been  epplied  by  the  tranaferee  for  her  own 

"dfcfcpnpoaeo,  or  had  been  obtained  by  fraud  or  de- 

^9ta  on  the  part  of  the  donee,  probably  thia  would 

Hnbaaa  the  oaae.     But  if  the  pUdntiff  haa  an  equity 

waeiadda  gifta  made  to  the  defendanti  in  my  opinion 

^adrfndant  woold  have  a  atronger  equity  againat  the 

P^»<«g  to  prevent  the  plaintiff  making  the  defendant 

JOBoaally  liable  for  money  apent  by  the  defendant  for 

■a  dwrftahle  pnrpoaea  to  promote  which  the  plaintiff 

<ad  fte  defendant  were  at  the  time  of  the  expenditure 

XMirtid,  and  whioh  the  plaintiff  at  the  time  waa  willing 

■d  ttxioua  to  promote. 

h  Oe  plaintiff  entiUad  to  recaU  the  atock  now  in 

^atim  end  atill  in  handP    There  ia  no  deoiaion  in 

Mt  vifli  reference  to  a  eaae  like  the  preaent.    For, 

*>«i«|hm  WhuU  w.  Meade  a  deed  of  gift  by  a  nun 

^*8it  adde,  there  were  in  that  caae  special  circum- 

gynirtioh  prevent  it  being  treated  aa  an  authority  in 

<"^«f  the  plaintiff  here.    The  queetion  is,  Doea  the 

^tt  within  the  principlee  laid  down  by  decisions  of 

^  Qy  of  Chancery  in  setting  aaide  voluntary  gifta 

^MM  by  paatiaa  who  at  the  time  were  under  anch 

■BBmaa  aa,  in  the  opinfon  of  the  conrt,  enabled  the 

mot  to  act  the  gift  aeide  P    Theee  dedaiona  may  be 

dnUad  into  two  claaaea--(l)  When  theceuit  haa  been 

■niiad  that  the  gift  waa  the  reault  of  inflaenee  ex* 

^Mrueed  by  the  donee  for  the  pnrpoae;  (2)  when 

^•iriitian  between  donor  and  donee  have  at,  or  ahoitly 

■doi^theexaeationof  the  gilt  been  anoh  aa  to  raiae  a 

that  the   donee  had   faifluenoe  over  the 


donor.  In  auch  caaea  the  conrt  aets  aiide  the  voluntary 
gift  unleaa  it  ia  proved  that,  in  fact,  the  gift  waa  the 
result  of  a  free  exercise  of  the  donor's  will.  The  &t$t 
daaa  of  caaea  may  be  considered  aa  depending  on  tbe 
principle  that  no  one  ahall  be  allowed  to  retain  any 
bcQcflt  ariaing  ftom  his  own  fraud  or  wrongful  act  hi 
the  aecond  claaa  of  caaea  the  coart  interferes,  not  on  the 
ground  that  any  wrongful  act  haa,  in  fact,  been  com- 
mitted by  the  donee,  but  on  the  ground  of  public  policy, 
and  to  prevent  the  relatione  whioh  exiated  between  the 
partiee  and  the  influence  arising  therefrom  being 
abuaed. 

Influence  haa  been  denied.  There  is  no  suggeation 
the  defendant  acted  from  any  aelflah  motive,  and  it 
cannot  be  contended  that  the  caae  comea  under  the  flmt 
daaa  of  decisions  I  have  roferred  to.  The  question  ia, 
whether  the  caae  comea  within  the  principle  of  the 
aecond  daaa ;  and  I  am  of  opinion  that  it  does. 

At  the  time  of  the  gift  the  plaintiff  waa  a  profeaaed 
aister,  and  aa  anch  bound  to  mdce  absdute  submission 
to  the  defendant  aa  anperior  of  the  aiaterhood.  She  had 
no  power  to  obtain  independent  advice.  She  waa  in  auch 
a  position  that  ahe  could  not  freely  exercise  her  own 
will  aa  to  the  dispoaal  of  her  property,  and  ahe  muat  be 
conaidered  aa  bdng  (to  uae  thewordaof  Knight-Bruce, 
L.J.,  in  Wright  1.  Fanderplank)  '<notin  the  largeatand 
amplest  aenae  of  the  term,  not  in  mind  aa  well  aa  in  per- 
aon,  an  eutirdy  free  agent." 

We  have  nothing  to  do  with  the  pldntiff'a  reaaon  foe 
leaving  the  eisterhood  i  but  in  my  opinion  when  ahe 
exercised  her  legel  right  to  do  thia  ahe  waa  entitled  to 
recover  ao  much  of  the  money  tranaferred  by  her  aa  re-  * 
mained  in  the  handa  of  the  defendant^  on  the  ground 
that  it  waa  property  the  benefldd  intereat  in  which  she 
had  never  effectually  parted  with.  Bat  it  was  urged  that 
it  would  be  contrsry  to  pablic  policy  to  grant  the  pldn- 
tifi  relief,  on  the  ground  that  it  would  be  a  hindrance  to 
the  charitable  work  in  which  the  pldntiff  and  the  sister- 
hood were  engaged,  and  that  it  would  be  better  to  show 
those  who  were  deairoua  of  leaving  the  work  that  they 
could  not  take  with  them  any  part  of  their  property 
But  in  my  opinion  it  would  be  wrong  to  put  auch  a 
presaure  on  thoae  who  may  wiah  to  leave.  Such  work,* 
to  be  effectual,  must  be  done  with  a  willing  mind ;  and  in 
my  opinion  it  would  be  productive  of  evil  to  attempt  to 
retain  in  such  a  society  aa  the  aiaterhood,  by  the  preaaun 
of  loss  of  property,  thoae  whoae  beirta  and  will  are  no 
longer  in  the  work,  and  who  deaire  to  exeroiae  their  legd 
right  of  withdrawing. 

But  it  ia  contended  that  Kekewioh,  J.,  dedded  againat 
the  plaintiff  on  thia  ground,  that  ahe  had  competent 
advice— that  of  her  brotber^beforo  ahe  Joined  the  aister- 
bood,  and  that  ahe  then  formed  the  reaolntion  (aa  Mr. 
NibiU  atated  in  hia  evidence)  to  give  everything  to  the 
aiaterhood,  and  that  thia  preventa  the  aubaequent  trana- 
fer  being  set  aaide. 

In  my  opinion,  even  if  there  were  e? idence  that  ahe 
had  beforo  ahe  Joined  the  aisterhood  advice  on  the 
queation  of  how  abe  ahould  deal  with  her  propeity, 
that  would  not  be  aufiftdent.  The  question  ia,  I  think, 
whether  at  the  time  ahe  executed  the  tranafer  ahe  was 
under  sueh  influences  aa  to  prevent  the  gift  being  oon« 
aidered  as  that  of  one  free  to  determine  what  ahould  be 
done  with  her  property  P  No  reliance  can  be  placed  on 
the  promiae  made  to  Mr.  NihilL  Thia  could  not  be  en- 
foroedt  and  did  not  in  any  way  bind  her  at  law  or  pasa 
the  propeity,  and  the  titie  of  the  defendant  depends 
aoldy  on  the  tranafer  made  in  1874.  In  my  opinion,  when 
the  plaintiff  left  the  aUterhood  in  1879  she  was  entitied 
to  set  aside  the  transfer  and  to  have  rotransferred  to 
her  the  fund  still  held  by  the  defendant. 

Has  she  loat  thia  right  by  delay  P    The  caae  ia  not  like 

that  ot  a  contract  voidable  for  fraud.    Thero  the  party 

defrauded  must  dect|  and  within  a  reaaonaUo  time, 

[  for  ontil  he  doea  ao  he  retdns  the  rigbta  or  the  beneflta. 
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hcmmn  inadcquatai  aecared  to  him  by  the  eontvoot^  li 
iB  to  iiich  a  CMC  that  the  JadgDMBt  la  Ol<mgh  v.  Londmi 
mnd  North-W^tUim  Bailwrny  Co,,  SO  W.  B.  189, 
!«.  B.  7  Ex.  S6,  appliM,  and  not  to  a  oaoe  of  ^oho 
tary  gl<t  like  the  present,  wfaese  the  pecaon  seekiDg  to 
eet  4&e  the  transfer  nerei  reeeiTed  any  benefit  what- 
ever from  the  traaeaetion.  There  wae  an  aMmnpt  to 
ahow  ttat  in-  oon^eqnenoe  ol  the  plaintiil's  delay  in 
beingiDg  tb^  actiea  the  defendant  and  the  siBterheecl 
whiab  ahe  repreeenta  had  meurred  liabiUtiee  on  the 
faith  of  letaining  the  money  giien  by  the  plalntifl. 
Bnt  I  can- find  no  e'videnoeto  support  this  contention. 
It  was  eontended  that  in  188S  a  lease  iras  taken  for  the 
sisterhood  at  a  sent  esoe^ding'  that  lor  wbioh  it  had  heem 
pretiously  liable^  B«:t  the  lease,  if  it  were  of  the  sag-* 
gested  4«te,  is  not  in  OTidenoe,  and  the  evidenco 
attributes  the  taking  of  a. larger  piece  of  land  at  the  in- 
creased rent  to  the  reUanoa  of  Mn  Nihil!  on  theezpecta- 
tiona  formed  in  1870  or  1871,  based  on  the  plaintiff's 
pKMiiaee  that  she  vonld  give  her  property  to  the 
sistethood.  This  defence,  in  my  o^faHen,  therefore  fails. 
Is  the  delay  (attd  in  tMa  eaae  it  was  very  great)  of 
itaelf  snfieieBt  to  deprive  the  plaintiff  of  her  right  to  the 
fond  now  in  the  defendant's  handa  P  The  defendant 
.  hae  net  pleaded  tiie  Statate  of  limitations,  and  f  do  not 
sngges^  she  eonld  saooeesfally  have  done  so.  In  oases 
wheae  the  laot  of  inflaenee  depends  on  the  resolt  of 
conflictiog  evidence  delay  mait  be  Impertaat,  but  it 
caaaet  be  disputed  that  the  plainliff  heie  was  fai  a  state 
whieh  aecessaaily  sintojeoled  her  to  a  powerful  influenee. 
•  The  proof  ef  this  does  aot  depend  oa  pavol  evidenee, 
bnt  oa  the  rules  aad  admitted  ptinoiples  ef  the  sister- 


Meae  delay  ia  ealovilBg  a  right  is  no  in  itself  at 

defeaee.    It  ia  vesy  diiBssebt  liem  laieing  no  ol^eotion 

-to  an  act  while  it  ia  being  done,  which  may  be  treated 

•  as  aa  assent    to   the   aQt»    aad,  therefore,  as  being 

-aoqidesosd  ia  ia  sadh  a  sense  ae  to  be  an  equitable 

defenee.      The   Judgment   of    Theeigeiv  L.J.,  in    Ds 

f  tisssAe  V.  Mt  is  in  pohit.    In  WHffM  v.  Vandgrffktnkt 

which  waa  much  relied  on  as  regards  delay,  the  action 

wae  not  brought  anttl  tea  years  after  the  ezeeuiion 

»oC  the  deed  sought  to  be  set  aside,  yet  TunM^  L.J,, 

eaya, ''  As  to  the  time  wbioh  has  eUpsed,  if  the  esse  bad 

reetsd  on  time  oaly,  maeh  might  have  been  said  in 

favour  of  the  plalntUf  s  olaim,"  aad  in  dismissing  the 

action  he  relied  on  the  way  ia  which  the  donor  had, 

during  the  period  euheequent  to  the  exeeation  of  the 

deed,  dealt  with  the  property,  as  leeegniniDg  the  deed  as 

efleotual.     Moreover,  delay  la  asserting  rights  oannot 

be  in  equity  a  defence  unless  the  plaintiff  were  aware  of 

•her  lights.    In  her  evidenoe  she  stated  that  until  long 

.after  1879  she  did  net  know  that  ehe  could  set  aside  the 

gift.    A  lettei  of  June,  1379,  waa  relied  on  to  displace 

that  statement.     But  the  terms  of  the  letter,  ttiough 

apparently  inconsistent  with  her  evideaee,  are  amblgaoue, 

and  the  letter  was  not  put  to  her  In  orose-examlnatlon. 

Also  it  is  in  evidence  that  shortly  after  she  left  the 

.sisterhood    she    had     sonte    oonversaHon    with     her 

brother  about  her  money,  aad  with  a  Boman  QithoUc 

prieet  who  advised  her  not  to  trouble  herself  about  It^  aad 

-also  that  shortly  after  she  left  the  sisterhood  ehe  oon- 

eulted  with  a  edUdtor  about  making  a  Irssh  will,  and 

that  he  told  her  **  it  was  toe  much  money  to  leave  behind 

-her."     But  I  understand  that  Eekewiob,  J.,  did  aot 

discredit  her  evidenoe  ae  to  the  time  when  she  first  vras 

infotmed  of  her  right  to  set  aside  the  gifts  te  the  defen- 

daat»  Md  I  think  that  we  ought  to  hold  that  she  did 

not,  until  long  after  1879,  know  her  rights.    Tike  delay 

which  baa  occurred  since  1879  is,  I  think,  a  defeaee 

against  any  claim  on  behalf  of  the  plaintifl  to  the 

dividends  ca  the  stock  now  ia  theaame  of  the  ckiaidant 

before  the  eommenoemeat  of  the  aotiea.    Bat  in  my 

.  opinion  it  ia  no  defeaee  aa  regards  the^  sleek  itself 

remalaiag  ia  the  handa  of  the  defendaat  aad<the  dM- 


deods  acoraed  sinee  the  oummeneemeet  el  the 

At  the  time  whea  the  plaintiff  lettr  the  sbtsclModin 
1879  that  stook  waa  property  wbich  the  ptotHtfr  VM 
entitled  to  claim  aa  being  held  by>the  dstendsol in tmrt 
for  her.  The  delay  in  this  ease  doea  not.  In  ay  q|telM, 
amount  to  evidenoe  that  the  plaintifl  reoognhwd  the  gift 
ae  her  own  spoatoneeus  act,  nor  can  It  be  idW  en 
as  having  depr^ed  the  plaintiff  of  any  evidmfls  ia  hir 
favour  which  could  have  been  adduced  it  the^lsliilff 
bad  brought  her  action  shofHy  after  she  IstlthstlllHh 
hood.  I  thi^  the  plsintiff  is  entitled  toadsmete 
xetransfer  to  her  of  the  stook  in  questtea,  sndiayy* 
ment  of  the  dividends  accrued  ainoe  the  oomneaansmt 
of  the  action. 

LnmKVT,  Ii.J.  [aftM  reviewing  the  facts,  «>»*J«5*H 
Two  questions  are  raised  by  the  appeal— first,  atettei 
the  ^te  made  by  the  plaintifl  to  the  sisterhood  weie 
revocable  or  irrevocable  when  made  ;  secondly,  ^^^ 
assuming  them  to  have  been  revocable  when  i^saM* 
was  competent  for  the  plaintiff  to  rsvoka  than  what 
she  did.  There  is  ao  stetutory  km  ia  this  coaakf^^ 
hiUthig  aneh  gifta  ualeaa  whst  ia  gima  J*  1m^"5 
to  be  laid  out  in  lead.  These  aae  prawded  fsjr  by  • 
Mortmain  and  Charitable  Uses  Afitfc  BatJhvlwjMi 
applioatlon  to  this  eaae.  Tha  eomnii»  *?^  */ 
guished  item  equity^  does  not  invalidate  sa*.  gil»  • 
these.  There  being  no  duress  or  fraud,  the  only  fnwi 
for  Imp eaohiag  each  gifta  at  law  vreaW  be  waatof  MJ^r 
city  on  the  past  of  the  donor, and  although  «»P>»™ 
was  a  religious  enthiMiaet,  no  one  eould  trust  •*  J"^ 
point  of  law,  non  compos  msnto.  There  »,^«"5^ 
whatever  for  saying  that  her  gifte  were  invalid  mW^ 

It  is  to  the  doctrines  of  equity,  then,  ths*  m*"^ 
mast  be  had  to  invaUdata  auoh  gifta,  If  i^V»»;; 
invaUdatsd.  The  dootitoe  Belled  n|Ma  bp  ^fJJ^ 
is  the  doctrine  of  uadue  lafluaBae^  eapomda  «• 
ealtoied  in  Httffumm  v.  Boitky  aad  otheaoaa»«  ■» 
class.  Thedafeadaat  thete  had  not  <«^J»2J*2i^ 
siderable  personal  influence  over  the  pUntii^  Z^^ 
intrasted  by  her  with  the  managemant  of  llf  jWf^ 
His  duty  to  her  was  dear;  and  tt  waa  with  Jusiwwy; 
persona  so  aitwtod  that  Load  Bldoa  used  the  hoiPNP 
so  often  qnotedTand  so  much  reUed  «■  *«^  «?  •??!  jJT 
said  (at  p.  S99):— **Take  it  that  ahe  (*h*,fJ*|J2 
intended  to  give  it  to  him  (thedajandaatj;  iihl».f 
means  out  of  the  reach  of  the  principle.  ™2°2r 
ianot  whether  she  knew  what  she  waa  doing,  "••J* 
or  propcaed  to  do,  bat  bow  the  iatontiea  ^  Pf^"^' 
whether  all  that  eaM  aad  paovideaoe  vraa  gyo«^ 
who  advised  her  whlijh,«>« 


her  ae  agaiast  those  who  advised  her  whieh,  J**** 
situation  aad  lalafion  with  respect  to  ^^  J^^ 
bound  to  esart  on  her  behalt'*    TUs  priP^'l'jf^^S 
eoaetantly  reaogoized  and  eete*  upon  *k  wt^g^l 
caaos,  bnt  in  all  of  them,   aa  to  ^•V^^MhS 
itself,  it  was  the  duty  of  the  donee  to  a*'^"?^!^ 
care  of  the  donor.    Where  these  ia  ao  «^r2J!r 
language  of  Lord  Bldon  eeftaee  to  be  aapllsshla^  ^^^ 
then,  ia  the  principle  ?    Is  It  that  It  la  right  ■•f^V 
dient  to  cava  parsons  from  the  ooaaeqasncsatf  ^ 
own  foUyf    Or  is  it  that  it  is  right  sad  «•"" 
to  save  them  ftma  being  vicfcUalEsd  by  •*i.5°f^ 
In  my  opinion  the   daotriae   of    andae  ijw"***  ' 
founded  on  the  second  of  ^eee  two  pri««y*v  " 
undue  ioflueace  which  coarta  of  eq^ty  endsaasw^ 
defeat   ia   tlie   uadue  influsace  of   eae  P*"^. 
anothev,  not  the  iaflueaee  of  eathusiaank  oa  ti>»J 
siabt  who  Is  oarued  away  by   *         '        ' 
enthaslaam  U  itself  the  reenU  < 
eaoe.    But  the  iaflueaee    q4  eae  man  w»  — -^^ 
very  sabtla,  and  of  aU  influenee  ^^^^^^^^^^^^^^ZZh 
moat  dipg— eat  ^td  tb«  ^'"'^  powerftil,  «*'**'**"'" 
act  ihoouvto  of  eqaitr  haaa  gone  usar  teft 


If  eathusiaank  oa  **»•  •^ 
f  by  it^-uuleas,  M^  *? 
mU of  enteiaal  «»^;*Jl 
q9  eae  mlad  over ai»«*" 


notehruak  fioai  bating  aside  gifte  ma*ato 
a  posMon  to  caerciM  uadae  influenee  evwtli^ 
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OOUBT  01  AfPBAL. 


aUbgqgh  there  htm  been  no  pzoof  of  the  aotoel  exeioiee 
M  «eh  ioftkience,  and  the  eooifft  Sisre  done  this 
«  'fiw  efoved  gxoimd  of  the  oeceeeiliir  of  going  this 
iMgfii  In  Older  to  protect  penonii  ^Bom  the  e^EfiTclee  o! 
toA  ioflienee  under  droanietanoee  whidh  render  proof 
of  ttimpeMible.  The  coarta  ha?e  required  proof  of  its 
Mhexiiteiice,  and,  Hdling  that  pnof,  hate  set  aside 
|Bli  otherviae  unimpeachable. 

In  tUs  paitieQlar  caee  I  cannot  find  wj  proof  that 

ms  sBt  ^BMde  by  the  plaintiff  was  the  reeolt  of  anj 

altasl  oaeheof  poirsr  or  influence  <m  the  part  of  the 

UlyiapeDGrarof  Mr.  Klhlll,  apart  from  the  influence 

niwiiaafHyiaddental  t?  their  position  to  flie  sisterhood. 

BvwytU^  thst    the  plaintiff  did  Is,  in  my  opinion* 

KloiUetDber  own  wUling  submission  to  the  tows  sha 

took  ml  tDtte  rules  wliieh  she  approved,  and  to  her  own 

TiHiiiiiMirM.  defotioii  to  the  life  and  woik  of  the  sister- 

hsol  I  klieve  thaft  in  this  case  there  was,  in  fact,  no 

UBlnrwQiidue  influence  brought  to  bear  on  the  plain<» 

tiffflOtt  than  such  aa  ineTitablj  resulted  from  the 

taUvgdie  had  received,  the  promts^  she  had  madoi  tlie 

«0Siate  had  taken,  and  the  mlee  to  wliich  Ae  had  sttl>- 

aMkd  hendf.    Bat  her  gifts  were,  in  fact,  made  under 

spMraie  which,  whUe  it  lasted,  the  pUrititifl  could  not 

mht,  nd  were  not,  in  mj  opinion,  peat  recall  when 

flnt  prams  vaaremoTed.    When  the  plaintiff  eman- 

dipAidhenelf  from  the 'spell  by  wbioh  slie  was  bound 

Aft  im  mtifled  to  inviAe  the  aid  of  the  court  in  order 

toMriatheTCitontlon  from  the  defendant  of  so  much 

«lte  ilsiBtUrs  property  as  had  not  been  spent  in 

aios  vlth  the  wishes  of   the  plaintiff,  but  re- 

tn  the  hands  of  the  defendant    Tkt  plaintiff 

laoaMire. 

Aito ttesseoBd  point— whether  it  is  too  late  for  the 
|Mfff  tD  hiioke  the  assistance  of  the  covrt,  more  than 
flAtyBOi  hsviog  eilapsed  between  the  time  when  the 
jiMfff  kit  the  alefeerfaood  and  the  commencement  of 
tteaetfOB.  Itb  luft  necessaiytD  dedde  irtiether  this 
Mif  iiane  would  be  a  sulBoient  defence  to  the  action, 
the  m§  hy  no  laeana  rests  on  mere  lapse  of  time, 
^taalite  more  than  fnaotlfity  and  delay  on  the  part 
^1hi|hfaitilf.    There  is  conduct  amonuthig  tc  oon- 


WMIIiiiflfthe  gift.    Gifts  liable  to  be  set  aside  by  the 

<Mli  oathe  groand  of  undue  influenoe  haTC  always 

te  liiBtBd  aa  Toidable,  not  void.    ▲  gift  made  in 

*fcM  ihwlifte  and  unconditional  natural]^  leads  the 

^Mtii^gBid  it  as  his  own,  and  the  longer  he  Is  left 

limpreasion  the  more  difficult  it  is  Justly  to 

'  a  of  vrbsit  he  has  naturally  so  regarded.    So 

i  relation  between  the  donor  and  the  donee 

Iflatea  the  gift  lasts,  so  long  la  it  necessary  to 

MIftatlapae  of  time  affords  no  sufficient  ground  for 

idief  to  the  donor.    Bat  this  neoessaffly  ceases 

kxalstum  Itself  comes  to  on  end;  and  If  the 

ifarea  to  have  bis  gfft  declared  invalid  and  set 

*^  he  oagfat,  in  my  opinion,  to  seek  reli^  within  a 

""wnsMe  time  after  the  removal  of  the  iaflnenee  wider 

vUsh  flw  gili  waa  made*    If  he  does  not  the  inference 

h^WBg,  and  if  the  lapee  of  time  is  long  the  inference 

^«nsB  inevitable  and  conclusive,  that  the  donor  is  con- 

^  act  to  call  the  gift  in  question ;  or,  in  other  words, 

^ke  sleets  not  to  avoid  It,  or,  what  ia  the  same  thing 

2^^  that  he  ratifies  and  confirms  it.    In  this  oase 

^  ihfaitiff  considered  when  she  left  the  sisterhood 

*fci^Maise  ahe  should  take,  and  she  determined  to  do 

*"ftjN|i  bat  to  leave  ■■iHiiis  wheie  they  wsie.    flhe 

■iMon  haring  her  wfll  back,  but  she  never  asked 

^te  money  nntfl  the  end  of  five  years  or  so  after  she 

Mfte  risterhood.    In  this  state  of  things  I  can  only 

Mais  to  tiie  eonelusion  that  she  deliberately  choee  not  to 

^tenvoid  her  gifts,  but  to  aoquieece  hi  them,  or, 

L  Is  piefened,  io  ratify  or  coHdrm  them. 


and  not  her  money  she  made  her  resolution  kpown  to  the 
deftedeet.  It  was  urged  thiit  the  plaintiff  did  net 
know  her  rights  unta  shortly  before  she  asked  for  her 
money  back.  But,  in  the  first  place,  I  am  not  satiafied 
that  Qie  plaintiff  did  not  know  that  it  was  at  Isast 
questionable  whether  the  defendant  oould  retain  the 
plaintUTs  money  if  she  insisted  on  having  it  back.  In 
the  next  place,  if  the  plaintiff  did  not  know  her  rights 
herignoranoe  was  simply  the  result  of  her  own  resolu* 
tton  not  to  inquire  into  them ;  nor  is  it  an  answer  to  an 
equitable  defence  based  on  laeha  and  aaquiescanoe. 
AJgKtnf  it  WM  urged  that  the  defendant  had  not  been 
prejudiced  by  the  deligr,  and  that  nothing  has  been  done 
on  the  faith  that  the  plaintiff  would  not  require  her 
mon^  to  be  returned  to  her.  But  I  do  not  think  this 
material.  I  treat  the  money  ae  absolutely  given  to  the 
sisterhood  when  ttie  plaintiff  determined  not  to  ask  for 
it  back,  which  she  did  in  1880.  But,  further,  I  cannot 
come  to  the  concluBlon  that  nothing  has  been  done  on 
the  faith  of  the  money  being  the  property  of  the  sister- 
hood. It  is  eoatraiy  to  human  natuie  to  au((peae  the 
plalntiff'e  mon^  was  not  for  years  regarded  aa  the 
money  of  the  sisterhood,  and  that  they  did  not  act  on 
that  assumption  and  make  their  arrangements  aocord- 
higly.  ttr,  I^ibill's  evidence  satisfies  me  that  th«y  did 
so,  although  I  do  not  thfaik  he  shows  that  they  took  any 
particular  steps  ou  the  faith  of  having  the  paiiioular 
sum  now  sought  to  be  t%ken  from  them.  It  is  not, 
however.  In  my  opinion,  neoessary  to  prove  so  mmdh  as 
that.  Whether  the  phiiatiifs  conduct  amounts,  in.  point 
of  law,  to  aoquiesoeuoe  or  Imckm,  or  whether  it  amounts 
to  an  election  not  to  avoid  a  reidable  transaotien,  or 
whether  it  amounts  to  a  ratification  or  conflrmation  of 
her  gifts,  aie  questions  of  mere  words  which  it  is  neodlen 
to  disonss.  In  my  judgment  it  would  not  be  fair  or 
right  to  the  defendant  to  compel  her  now  to  restore  the 
mon^  sought  to  be  recovered  by  this  appeal.  Nor,  in 
my  opinion,  would  such  a  result  be  in  eonformiiiy  vrith 
sound  legal  or  equitable  prinoiplest  TTpon  this  giennd, 
therefore,  I  am  of  opiaiou  the  eppeal  ought  to  be  die- 


*NW1  lUe  we  a  question  of  fact,  and  upon  *the  evi. 
^MIoHi  oometonoother  conclusion  than  th 


llM 


that  which 
Iforcovei^  by  domandiug  her  will 


Bowmr,  X<.J. — ^This  is  a  case  of  great  importance. 
There  are  no  authorities  which  govern  it ;  my  brethren, 
on  whose  experience  iu  matters  of  equity  I  naturally 
.rely,  differ,  and  on  that  ground  I  think  it  liglit  to 
express  my  own  views  upon  the  point.  It  is  a  question 
which  must  be  decided  upon  broad  principles,  and  we 
have -to  consider  what  is  the  principle,  and  what  is  the 
lioBltation  of  the  pdndple,  as  to  vnluntary  gifts  where 
there  is  no  fraud  ou  the  part  of  the  defeUdaut,  but 
iwhere  there  is  an  all  powerful  Mligiens  influence  which 
disturbs  ithe  independent  Judgment  of  one  of  the  parties, 
and  whish  subordlnatss  tor  all  world^  purposes  the  will 
Df  that  person  to  the  will  of  ^the  other. 

It  seems  to  me  that  it  is  of  essential  importaaws  to 
keep  quite  distinct  two  things  which.  In  their  nature^ 
seem  to  me 'to  be  different— the  rights  of  the  donor, 
and  the  duties  of  the  donee,  and  the  obUgatioma  which 
are  impoeed  upon  the  conscience  of  the  donee  by  the 
principles  of  this  court  As  to  the  righte  of  the  4aner 
In  a  case  like  this,  I  entertain  no  doubt.  It  seems  to  me 
that  persons  who  are  under  the  most  complete  influence 
of  religious  feeling  are  perfectly  free  to  act  qpon  it  in 
the  disposition  of  their  property,  and  act  the  leas 
because  they  are  enthusiasts.  Persons  of  this  ktud  aae 
not  dead  in  law.  They  are  dead,  indeed»'to  the  wodd,  ao 
(far  as  their  own  wishes  and  f eelin^B  about  the  things 
of  the  world  are  concemed,  but  such  indifference  to 
things  SKtemal  does  not  prevent  them,  In  law»  Imm 
behig  free  agents.  Ih  the  present  instance  there  was 
no  duress,  no  incompetency,  no  want  of  mental  power  on 
the  part  of  the  donor.  It  seems  to  mc  thiK^  so  tat 
as  regards  her  rights,  she  had  the  abeolute  right  to 
deal  with  her  psopeity  m  ihe  chose.    Passlag  aMt  Ao 
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the  duties  of  the  donee,  it  seeine  to  me  tlmti  altlMrash 
this  power  of  perfect  diBpoiition  xemains  in  the  donor 
under  circnniBtances  like  the  preient,  it  ie  plain  that 
equity  will  not  allow  a  person  who  exercises  or  emploja 
a  dominant  religions  influence  over  another  to  benefit 
directly  or  indirectly  by  the  gifts  which  the  donor 
makes  nnder  or  in  consequence  of  such  inflaenoe, 
unless  it  is  shown  that  the  donor^  at  the  time  of 
making  the  gift,  was  allowed  full  and  free  opportunity 
for  counsel  and  advioe  outside — the  means  of  considering 
his  or  her  worldly  position  and  exercising  an  independent 
will  about  it,  TLis  is  not  a  limitation  placed  on  the 
action  of  the  donor ;  it  is  a  fetter  placed  on  the  con- 
science of  the  recipient  of  the  gift,  and  one  which  arises 
out  of  public  policy  and  fair  play.  If  this  had  been  the 
gift  of  a  chattel,  therefore,  the  property  would  have 
tiien  passed  in  law,  and  the  distinction  between  the  gift 
of  a  chattel  and  the  gift  of  money  may  be  treated  as  a 
pecuniary  one  only  for  this  purpose. 

JNiOW,  that  being  the  rule,  in  the  first  place,  was  the 
plalntiil  entitled  to  the  benefit  of  it  t  She  had  vowed  in 
the  most  sacred  and  solemn  way  absolute  and  implicit 
obedience  to  the  will  of  the  defendant,  her  superior,  and 
she  was  bound  altogether  to  reject  the  advice  of  ex  terns, 
not  to  consult  those  outeide  the  convent.  Now  I  offdr 
no  sort  of  criticism  on  institutions  of  this  sort :  no  kind 
of  criticism  on  the  action  of  those  who  enter  them  or  of 
those  who  administer  them.  In  the  abstract  I  respect 
their  motives,  but  it  is  obvious  that  it  is  exactly  to  this 
dass  of  case  that  the  rule  of  equity  which  I  have 
mentioned  ought  to  be  applied  if  it  exists.  It  seems 
to  me  the  plaintiff— so  long  as  she  was  fettered  by  this 
▼ow,  sorloDg  as  she  was  under  the  dominant  influence 
of  this  religions  feeling — ^was  a  person  entitled  to  the 
protection  of  this  rule.  Kow  was  the  defendant  bound 
by  this  rule  P  I  acquit  her  most  entirely  of  all  selflsh 
feeling  in  the  matter,  I  can  see  no  sort  of  wrongful 
desire  to  appropriate  to  herself  any  worldly  benefit  from 
the  gift :  but  nevertheless  she  was  a  person  who  benefited 
by  it,  so  far  as  the  disposition  of  the  property  was  con- 
Of  rued,  although  no  doubt  she  meant  to  use  it  in  con* 
formity  with  the  rules  of  the  institution  and  did  so  use 
if.  I  pause  one  moment  to  say  a  word  as  to  the  view  of 
Kekewich,  J.,  which  is  not  quite  consistent  with  tbo 
aboTC.  He  seems  to  have  thought  that  the  question 
turned  on  the  original  intention  of  the  donor  at  the  time 
•he  entered  theconvent,and  that  what  passed  subsequently 
could  be  treated  as  if  it  were  a  mere  mechaniMl  per- 
formance of  a  complete  mental  intention  originally 
formed.  I  entirely  agree  with  the  view  presented  to  ua 
by  the  counsel  for  the  appellant  aa  to  that  part  of  the 
Judgment  of  Kekewich,  J,  It  seems  to  me  tfat  it  is  not 
the  point  upon  which  tiie  case  turns,  that  the  standard 
of  duty  was  originally  created  by  the  plaiutilt  herself, 
although  her  original  intention  is  one  of  the  facts,  no 
doubt,  which  bear  upon  the  case  and  is  not  to  be 
neglected.  But  it  is  not  the  crucial  fact.  We  ought  to 
look,  it  seems  to  me,  at  the  time  at  whioh  the  gift 
was  made  and  to  examine  what  was  then  the  condition 
of  the  donor  who  sought  to  make  it. 

For  those  reasonn  I  think  that,  without  any  inteifer- 
ence  with  the  freedom  of  persons  to  deal  with  their 
property  as  they  pleaae,  we  ought  to  aud  can  hold  but 
one  opinion — viz ,  that  in  1879  the  plaintiff  could  have 
set  this  gift  aside. 

Then  comes  the  question  of  the  time  which  has 
elapsiBd  since.  What  effect  has  time  upon  a  right  to 
the  protection  of  this  rule  P  The  rule  is  an  equity 
arising  out  of  publio  policy.  I  do  not  think  that  delay 
in  itself  is  an  absolute  bar,  thoogh  it  is  a  fact  to  be 
considered  in  determining  the  inference  of  fact  which, 
it  appears  to  me,  we  must  draw  on  the  one  side  or  the 
other.  The  principle  of  the  rule  arises  out  of  public 
policy»  «nd  imposes  a  fetter  on  the  eouKience  of  the 
recipient  of  the  gift.    When  is  that  barrier  removed 


from  the  oonacienoe  of  the  recipient  of  the  gift?  It 
seems  to  me  that  the  common-sense  answer  ought  to  be 
— and  I  think  the  right  answer  is— -as  soon  as  the  donov 
escapes  from  the  religious  influence  whioh  hampered  her 
at  the  time,  as  soon  as  she  becomes  free,  and  has  deter- 
mined to  leave  the  gift  where  it  is. 

Now,  if  she  has  so  acted,  if  her  delay  has  bssn  so 
long  as  reasonably  to  induce  the  recipient  to  think  and 
to  act  upon  the  belief  that  the  gift  is  to  lie  where  it  hss 
been  laid,  then  by  estoppel  it  appears  to  me  that  the 
donor  would  be  prevented  from  revoking  it.  Bat  I  do 
not  base  my  decision  on  that  ground.  I  do  not  bass  my 
decision  at  all  upon  that  view  that  she  is  estopped  by 
the  delay.  But  a  long  time  has  elapsed— fire  yeaa. 
Every  day  and  hour  of  those  five  yeard  the  plaintiff  has 
had  opportunity  of  rcfieofeiog  upon  her  past  life  sad 
upon  what  she  had  done.  She  has  had  that  opportoai^ 
since  she  pasaed  away  from  the  inflaence  of  the  de- 
fendant, and  that  she  has  so  passed  away  is  demon- 
strated by  the  fact  that  she  has  entered  the  Charoh  of 
Bome— a  different  religious  community.  The  inflaenoe, 
therefore,  ceased  completely.  8he  was  surrounded  b; 
persons  perfectly  competent  to  give  her  proper  adriok 
She  had  her  solicitor,  she  had  her  brother,  a  banirfv 
himself,  and  she  had  the  directors  of  the  oonscienoMol 
the  community  she  had  entered.  I  draw  unhesitatingly 
the  inference  from  these  circumstancea  that  she  did,  in 
or  shortly  after  1879,  consider  this  matter  and  determine, 
not  to  interfere  with  her  previous  disposition.  Was  the 
aware  of  her  rights  then  F  I  incline  to  thhik  she  moat 
have  been,  having  regard  to  the  advisers  who  surronndei 
her;  but  I  do  not  consider  it  to  be  essential  to  diaw 
that  inference.  It  is  enough  if  she  were  aware  that  she 
might  have  rights  and  deliberately  determined  not  U 
inquire  what  they  were  or  t  j  act  upon  theos.  I  again 
unhesitatingly  draw  the  inference  that  she  was  aware 
she  had,  or  might  have,  rights,  and  that  she  deUberately 
made  up  her  mind  not  to  enforce  them. 

In  drawing  this  inference  of  fact,  I  do  no  discredit  to 
the  character  of  the  plaintiff,  which  is  above  all  re- 
proach :  but,  on  caref  uUy  considering  her  evidsnoe,  I  do 
not  feel  that  I  can  place  reliance  on  her  memory,  and, 
in  my  opinion,  it  would  be  wrong  to  draw  the  inferenos 
from  her  evidence  that  she  did  in  her  own  mind  nsfor 
form  any  definite  view  about  the  property  she  left  be* 
hind  in  the  convent.    In  my  opinion  the  appeal  most 
be  dismissed,  on  the  ground  that  the  time  whioh  hss 
elapsed,  though  not  a  bar  in  itself,  though  not  amoont- 
ing  to  lachei,  which  disentitles  the  plaintiff  to  relisf,  it, 
nevertheleas,  coupled  with  the  other  facts  of  ths  esie» 
a  matter  from  whioh  but  one  reasonable  inferenos  ow 
to  be  drawn  by  men  of  the  world— viz.,  that  theplaintiff 
considered  her  position  at  the  time,  and  elected  sadchoie 
not  to  disturb  the  gift  which  she  then  at  tbst  mossnt 
felt  if  ahe  had  the  wiU,  she  had  the  power,  to  disturb. 

AppmU  dUmitMdt  wUh  coils. 
Solidtora,  BlourU,  Lynch,  S  Fttr€ ;    Fnemani  A 
Dicker. 


From  Q.  B.  Div.  Jan.  16. 

Bbal  ahd  Fxbboval  Adyakcb  Co.  v.  Cisabs.  («•) 

Bin  of  mU^BHU  of  BaU  Ad  (1878)  AmmimsiA  M 
1882  (45  A  46  Ftd.  c  43),  s.  7— Covenanl  aeesiMnr 
for  mainUnanct  ofucwrity. 

By  a  hill  of  ioU  ihe  mortgager  undmriook  to  pay  ^ 
reni  and  othir  ouigoing$  of  the  premi^eo  on  wkiektki 
goodi  aaigned  might  he.    It  teas  furihor  prowid^iM^ 

(a.)  Beported  by  A.  P.  PaaonvAL  Bliw,  Esq.,  Banirtsr- 
at-Law. 
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Coiny  07  Attmal,        Rbal  akb  Pkbiokal  Adtakob  Oo.  v,  Olbari. — ^Nbatm  v.  Spoohib. 


OovRT  or  AppbaIm 


M  iefiimU  o/  nteh  paifmerU  wUhin  ieven  day$  <^fUr  U 
ieeawie  dm^  ike  mor^agteB  nUghi  fay  any  rsnl.  (frc.,  ihtn 
dw,  awi  Umi  aU  amm  m>  paid  hy  the  mortgageei^  vrUh 
nitted  tigrean^  $Kauld  he  charged  upon  the  goodi 
umy»edt  and  he  recoverabie  in  the  eame  manner  as  the 
friMeifol  moneys  and  iniereet  secured  hy  the  hill  of  $ale. 

Hild,  tkai  the  hUl  of  eafe  was  void^  as  not  being  in 
oamdaexe  wUk  ike  form  in  ike  ecked  ule  to  the  Bilh  of 
8aU  Ad,  1882. 

Kaachi^  Qflord,  17  Q.  B.  D.  484,  35  W.  B.  Dig. 

GoUftRMi  V.  TbUczomui.  35  W.  B.  68,  18  Q.  B.  D.  I, 

didinfekked, 

AppMliram  the  dooMon  of  a  diviaioQal  ooart  (Lord 
CDlnidge,  aJ.»  and  A.  L.  Smith,  J.). 

The  aditm  was  brought  to  Teoover  potMtaion  of  goods 

masigBfd  hj  a  bill  of  Mia  whiah  contained  claaeei  bj 

which  the  moTtgagor  undertook  to  pay  the  reBt»  ratee» 

tiTm  ■#  otttgoiDge  of  the  premifee  whereon  the  goods 

B%htbe«ithin  eeven  days  after  the  same  should  be- 

I  p^jable,  and  to  prodnee  to  the  mortgagees  on  de- 

1  the  reecipts  Ida  aaeb  ren^  fto.    The  bill  of  sale 

Bded :  *  And  if  the  mortgagor  shall  neglect  or  re. 

fnse  to  pay  the  said  rent^  rates,   taxes,  and  outgoings 

vithiatfaa  said  seven  days,  or  on  the  expiration  thereof 

to  ptodQce  to  the  mortgagees  as  aforesaid  the  respeotire 

leeiipls  tor  sadh  rent,  rates,  taxes,  and  outgoings  re- 

^^estively,  then  auAm  any  such  case  it  shall  be  lawful 

for  Che  mottgigees,  if  they  shall  think  fit,  to  pay  any 

leat,  rates,  tons,  aad  ontgoings  of  the  said  premises 

whioh  asy  then  he  due  and  owing,  and  all  sums  of 

aoosyaopsidl^  tha  mortgagees,  togathac  witbUtanat 

AsRoa,  shafl  be  charged  upon  the  goods  assigned  and 

sha/r  hs  laeoramble  in  the  same  manner  ae  the  principal 

Booeys  aad  intareat  bercby  secured.*'    It  was  further 

dsdardd  Oat  the  goods  assigned  should  not  be  liable  to 

9dsan  or  to  be  taken  possession  of  by  the  mortgagees 

for  sny  cause  other  than  those  specified  iu  section  7  of 

ibe  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 

The  eoBBty  oomt  Judge  nonsuited  the  plaintiffs  on  the 
SR»ai  that  the  bill  of  sale  was  bad,  and  the  Divisional 
OBQit  hathig  refuaod  to  interfere  the  plaiutlfls  appealed. 

tesfl,  lor  the  appeUanta.— The  form  of  this  bill  of 
■ie  k  idmtteal  with  that  held  to  be  bad  by  Bowen,  L.  J., 
iMi«at  Niei  Prim  in  Bianeki  ▼.  Qfford,  17  Q.  B.  D. 
^  U  W.  R.  Dlf.  S7.  That  case,  howcTcr,  was  incon- 
Ahteatviih  JSc  p^Sirie  Stanford,  In  re  Barber,  34  W.  B. 
^,  170.  Bw  D.  S59,  and  has  been  impliedly  overruled 
^  (Mbtom  V.  ^oUerman,  35  W.  B.  68, 18  Q.  B.  D.  1. 

J.F.CUrh  {F'inlay,  Q.O.,  with  him),  for  the  re- 
>P«adsBt«-Tbi8  tiHl  of  sale  differs  from  those  in  Oold- 
Ami  t.  TaUennan  and  Ex  parte  Stanford,  since  it 
eeatshis tha woida  ''shall  be  reeoverdble  in  the  same 
■Muer  ae  the  principal  moneys  and  interest  hereby  se- 
<tt*i''*  Tboae  irordb  give  a  power  of  seizure  in  default 
d  foment  whkili  cannot  be  cancelled  by  the  generAl 
c^nn  ^grioat  aeixure.  The  provision  hae  been  held  not 
^^aseasaary  for  the  maintenance  of  the  security  in 
^i'^i.Ofurd. 

^  Be  Iks  oited  Beiherington  t.  Chroome,  33  W.  B.  103, 
13aB.D.789. 


.it  were  neoeesar^  for  the  maiatenanoe  of  the  security^ 
Therefore  the  bill  of  sale  ii  bad  and  this  appeal  must  be 
dismiMsd. 

FbTi  L^. — ^I  am  of  tha  same  opinion.  Undoubtedly 
the  cases  on  the  Bills  of  Sale  Acts  are  not  entirely  satis- 
factory, and  the  distinctions  betireen  them  are  very 
narrow.  Kow  this  clause  provides  that  the  sums  paid 
by  the  mortgagees  are  to  be  recoverable  in  the  same 
manner  as  the  piindpal  sum  and  interest  How  is  that 
recovered  P  By  action  on  the  covenant  and  by  seizure. 
Therefore  these  sums  were  to  be  recovered  by  seizure. 

But  section  7  of  the  Bills  of  Sale  Act,  1882,  providee 
that  theia  shall  be  no  seizure  except  where  there  is  de« 
fault  in  the  payment  of  the  money  thereby  secure  1  or  in 
the  performance  of  an^  covenant  contained  in  the  bill  of 
sale  which  is  necessary  for  the  maiatenanoe  of  the  se- 
curity. This  clause  i^,  therefore,  at  variance  with  section 
7,  and  has  been  held  to  be  so  by  Bowen,  L.J.,ia  Bianchi 
▼•  Ofmrd.  Nor  can  that  Tarianoe  be  cured  by  the  in* 
eertion  of  the  general  clause  against  seizure  for  any 
other  cause  than  those  specified  in  section  7.  Such  a 
gener'il  danse  cannot  be  admitted  to  cure  defects  in  the 
bill  of  sale.  In  my  opinion  Bianeki  v.  Offard  waa  a 
correct  decidon  and  was  not  interfered  with  by  QfAditirom 
V.  TaUerman.  In  the  latter  case  it  was  provided  that 
the  money  so  paii  by  the  mortgagees  for  rent,  Ac,  was 
to  be  a  charge  upon  Uie  assigned  chattels,  but  there  was 
no  provision  that  it  was  to  be  recoverable  iu  the  same 
way  as  the  principal  sum.  Therefore  there  could  be  na 
seizure  for  non-payment  in  that  case.  The  same  was 
the  case  in  En  parte' Stanford.  Those  decisions  are 
therefore  distingnishable  from  Bianeki  v.  Ojford,  I 
agree  in  that  dedsioB,  and  i  think  that  this  appeal 
must  be  dismissed* 

LopBS,  L.J.— In  my  opinion  this  bill  of  sale  is  void, 
because  it  has  not  the  same  legal  effect  as  the  form  given 
in  the  schedule  to  the  Aot  It  contains  a  provision 
which  is  not  contained  in  that  form  and  which  is  not 
necessary  for  the  maintenance  of  the  security,  and  cannot 
therefore  be  imported  into  the  bill  of  sale.  The  case  is 
on  all  fours  with  Bianchi  v.  Offord,  with  wbi^sh  I  en- 
tiTdly  agree,  and  which  I  think  is  easily  distinguishable 
from  Ex  parte  Stanford  and  QoiUatrom  v.  Tallerman. 

Appeal  diimiued. 

Solicitors  for  the  ap|>ellants,  Nye,  Greenwood,  A 
Moreton, 

Solicitors  for  the  respondents,  Jl  dt  0.  Attenhorough. 


I«oid£iBn»M.B.— It  is  admitted  in  thU  case  that 
tte  UO  of  sala  la  in  the  same  terms  as  that  in  Bianeki  y. 
Ofird,  It  la  alao  admitted  that  the  words  are  not  the 
■■■e  as  ttoae  used  in  Ex  parte  Stanford  and  Ooldetrom 
^  TaQeraHM*  Tha  question  therefore  aiites  whether  we 
to  ovenule  Bianeki  v.  Offord.  I  am  not 
I  ta  do  ao.  Tliat  caee  decided  that  this  provision 
^  aot  neeiaaaoTy  for  the  maintenance  of  the  security. 
wsMpnlalkNi  oertainly  is  not  within  the  form  given  in 
«*«bednla  to  the  Act,  and  it  could  only  be  inserted  if 


From  Q.  B.  Div.  Dec.  19. 

KEiiTBS  V.  SpooirxR.  (a.) 

Practice — OostS'-'Action  founded  on  contract^ Leeetkan 
£20  reoovered~--Order  for  code  on  county  court  ecale — 
County  OourU  Act,  1867  (30  dh  31  Viet.  c.  142),  s.  5 
—B.  S.  0.9  1883,  ord.  65,  rr.  1,  li-^Adion  for  an 
account. 

Wkere  ike  plaintiff  in  an  adion  founded  on  oontrad 
wi^in  tke  meaning  of  eedion  5  of  the  Oounty  Oourie 
Ad,  1867,  recovers  lees  than  £20,  the  court  can  now, 
under  ord.  65,  r .  1,  aUow  kim  coete  upon  tke  county 
court  ecale. 
Decieion  of  tke  Queen's  Beach  Division  (ante,  p.  62) 


Appeal  from  the  Queen's  Bench  DiTision,  reported 
Ofite,  p.  62. 

In  an  action  in  the  ShefQeld  District  Registry  of  the 
High  Oourt  to  recover  a  sum  due  in  respect  of  the  rent  of 


(a.)  Beported  by  W.  F.  Barrt,  Eiq.,  Barrister-at-Law. 
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OoxniT  OF  Afpsal. 


Nbatsb  v.  Sfookib. 


Ck>uRT  OF  Afvial.  ' 


ft  hoiue,  and  for  an  aoeonnt  of  rents  oolleeted  bj  the  de- 
fendant as  agent  for  the  plaintiff,  after  etatauient  of 
defenee  was  delhvred  «n  order  use  made  for  an  apoomnit. 

Upon  the  account  being  taken,  the  District  *Begl0tnr 
certified  that  £3  in  aU  was  due  to  the  plaintiff,  and  the 
defendant  amended  hia  defence  by  paying  tUa  awn  into 
€aujrt  as  sufKoient  toaatlBfjr  the  plaintiff's  claim. 

The  plaintiff  aooeptod  ^tbis  sum  in  satisfBctioii,  and 
applied  at  cbambeis  for  an  otder  lor  costs  upon  the  High 
•Court  scale.  Eeke«kb,  J.,  made  an  cider  aUofrli^  the 
plaintiff  co«t8  upon  the  Oouatj  Court  Scale  B. 

The  DiYisional  Gout  icf  emed  this  oBder,cnth6(giawii 
that  there  was  no  jurlsdiotion  to  nrnke  it. 

The  plaintiff  appealed. 

Morion  Dankl,  for  die  plaintiff. 

T.  W.  ChiUy,  for  the  defendant 

The  County  Oonrls  Act,  1667,  «.  5  ;  Judicatmre  Act, 
1673,  s.  67  ;  Bnks  of  Ocuit,  1868,  ord.  65,  n.  1, 1),  wue 
-referred  to. 


Bowmi,  L.J.— In  tUs  ease  Kekewish,  J.,  had  made  en 
order  by  which  coats  wiie  to  be  allowed  to  the  plaintiff 
upon  Coonty  Couzt  aoalo  B.  The  DitisioMa  Doaflt  held 
that  there  wee  no  Jurisdiotioii  to  make  that. cvdei.  The 
question  is  whether  that  ctder  ef  i;be  Judge  was  wtthin 
ib0  scope  and  area  of  his  djiaietion.  The  lads  aie  im- 
portant, end  when  they  are  elearly  understood  thcmaaner 
in  which  the  judge  eoEeicised  his  disenthm 


The  action  was  bsought  In  the  Bhefield  District  Begls- 
tty  of  the  High  Const  lor  tent  of  a  house  held  by  tbs 
defendant  of  the  plaintiff,  and  for  an  aoaount  of  seots 
reoeif  ed  by  the  defendmit  ae  agent  for  the  plaintiff.  The 
writ,  therefore,  was  indorsed  with  a  daim  for  an  account 
ae  well  as  for  rent.  Shovtly  after  the  issue  of  the  writ 
an  order  was  made  for  an  eocoont  by  the  district  regis- 
trar, which  order  does  not  seem  to  haTC  been  opposed  on 
the  ground  that  it  was  nseossaiy  to  take  the  account 
^before  the  action  was  proceeded  with.  The  defendant 
did  not  produce  a  proper  account  at  firsts  but  only  did  so 
■after  some  trouble ;  and  when  the  account  was  flnaUy 
taken  the  district  registwr  certified  that  £3  was  due  to 
the  plaintiff. 

Thereupon  the  defendant  paid  this  eum  faito  "eeiirt 
with  his  statement  of  defence,  and  the  plaintiff  toek  it  out 
in  satisfaction,  and  applied  for  costs  upon  the  vHigfa 
Court  scale.  Kekewlcfa,  J.,  must  have  eonsidered  that 
the  action  was  not  merely  to  reooyer  £3,  but  was  an 
action  to  compel  the  defendant  to  account,  founded  on  a 
breach  of  contract  to  account,  because  he  allowed  costs 
-on  the  higher  county  court  scale.  So  far*  it  was  a  matter 
upon  which  he  would  ha?e  before  him  the  materials  for 
arrifing  at  a  proper  conclusion;  and  unless  he  wee 
wrong  we  cannot  interfere.  Indeed,  it  seems  to  me  that 
his  order  was  perfeetly  right,  mdem  he  had  no  jurisdic- 
tion to  meke  it. 

Now  it  is  said  that  seetifon  5  ef  the  Osiuitgr  Oowto 
Act,  1667,  applies.  That  eectkm  eucts  that  if  in  any 
action  In  the  superior  coufts  the  plaintiff  aha&  laooear  a 
sum  lees  than  £20,  if  the  action  is  founded  on  qasilgast, 
he  shall  not  be  entitled  to  any  costs  of  suit  unlem  the 
judge  certify  that  there  was  sufflcieBt  reason  for  bring* 
ing  such  action  in  the  superior  couit.  The  aifgoment 
was  twofold :  lEIrst,  that  this  action  came  within  that 
section,  being  an  action  founded  on  oontiaot  fm  which 
the  plaintiff  only  recoTcred  £3 ;  and,  secondly^  that, 
although  a  judge  might  allow  costs  on  the  High  Osuxt 
scale,  he  had  no  right  to  steer  a  midway  course  and  gife 
•eoata  upon  County  Court  Scale  B. 

With    regard  to  the   first  it  is   not   necessary   to 
decide  whether  this   is  an   aetfan   feunded  ei 
tract,  within  the  meaning  ef  that  seetiott,  in 
the  pkdntiff  reoo7ers  less  than  £S0.    It  sesma  to 


thatjkhere  is  a  good  deal  to  be  said  against  that  ooatm- 
tion  beoanse  the  claim  is  for  an  aooount  ss  well  m  In  a 
sum  of  money.  Does  an  action  for  an  acocmnt,  to  trUA 
Is  added  a  chdm  tot  the  sum  found  due  upon  tsUag  the 
aeeount,  become  an  action  for  the  sum  so  found  dnsF 
I  do  not  decide  it,  and  so  I  pass  to  the  second  bnmh  of 
the  argument,  that  a  judge  must  dtiier  make  no  oid« 
or  giro  costs  on  the  High  Court  scale.  As  a  nls,  in 
1667,  costs  followed  the  event.  Then  came  the  Jodioa- 
tore  Act,  1873,  and  though  section  67  of  ttit  Act 
appliee  section  5  of  the  County  Courts  Act,  1667,  to  ell 
actions  in  the  High  Court  in  which  any  rdiel  h  soo^ 
which  can  be  given  in  the  county  txmrt,  it  leaves  the 
construction  of  that  section  to  be  determined.  'Wha 
we  turn  to  ord.  65,  r.  1,  it  beoomes  plain  that  the  costB  of 
actions  in  the  High  Court  are  phMxd  in  the  disoettan  o| 
the  court  or  a  judge,  exc^t  inparticnlar  caees.  Th«i»' 
fore,  even  if  the  judge  had  ne  power  before  the  Judiei* 
tare  Act  to  make  the  &elf-and^alf  order  madehitUf 
oaee,  he  now  has  power  to  do  so.  Therefore  itieestttB 
me  to  be  dear  that  Kekewioh,  I.,  had  poirer,  is^id  of 
either  maftdAg  no  order  or  giving  the  plahitiff  the  foil 
coats,  to  snake  this  order,  which  doss  mere  perfect  ]«• 
tloe  than  eould  have  been  done  previously.  Thst  bdv 
so,  the  court  below  ought  not  to  have  faiteifsrdi  rift 
the  eaerciae  of  his  discretion,  and  se  this  vd 
must  be  allowed.  The  on!^  difflonlty,itsesmstoni| 
to  this  case  is  to  apply  well-known  prindplss  ef  h« 
to  the  facto  before  us,  and  I  rather  gather  tiiat  Osmm 
waa  not  so  fully  aigued  to  the  oouit  belowae  hoe, ssd 
that  the  argument,  as  is  oiten  the  ^ease^  proteedsd  nfot 
a  diiEcEent  footing. 

Fbt,  L.  J.«-I  am  of  tiie  same  opiniun.  It  H  ssiA  tbit 
Kskewich,  J.,  had  no  power  to  make  this  cidsr^ 
myself  doubt  whether  section  5  of  the  OamitT  Ooorn 
Act,  1667,  appUea  to  an  action  the  sdbstantha  ^  « 
whfeh  is  not  a  mon^  deaumd  but  aelaia  saohssmi 
tor  an  aooount.  1  abstato,  however,  ftom  oDNsrag 
any  optoion  upon  it.  It  is  said  Chat,  aaiuuiliigtkseM 
to  be  withto  the eeMm,  the  judgehad  onlycaeof  tffo 
alternatives,  either  to  mako  no  outer  «r  to  d(lve  witi  «b 
the  mgk  Court  scale.  .The  view  t  tahs  is  tet  Of 
Judicature  Act  and  Bules  have  ineorpofatrt  ^"^^ 
asocad  alternative  to  that  seotfou'the  #ower  to  gMeeoin 
lees  than  tito  fuU  High  Court  ooets.  The  i«lr,*^ 
power  to  modenta  and  aMdifythe  High  Osartss^ 
he.daas  not  thiak  fit  to  give  the  faU  High  Ooort  soiti. 
The  toaned  jadge  hairing  jorMieltoa  to  Mke^tto 
oiderhedid,theeMreiseof  his  diaowMon  ought  »*  » 
have beKidntorfered  with,  and  liasCher  s«y  th^ " "v 
opinion^  that  discretion  was  rightiy  exenised. 

BMioltow  far  tin  platottff,  J.  A  W,  Mtmii,  I*  Bet, 
Sheffield. 
wSoliciton  for  the  defendant  Be^,  BrodriAf^  (^'^ 
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fiwGom. 


Iir  SB  ftoitBWM  I  ■  ChirttMiiii 


«b  Hbpwobth. 


High  Cfoirsr. 


mtfH  Cotttt  of  f  tt0tfcf» 


A  fV  COZBBCK. 
SUX  1^.  C0£B1CK.   (a.) 

appIioglioii--#btfa^^,  5.  OL,  X875,  qrcHjB.  rf.  8, 

4»«|viMiMo»l»«2dai?VbulMl  Aiao  odTon  mmt 


An  drier  had  iMflii  macte  on  an  eoovarte  appOeatfco  bj 
the  ihbtif!;  ^Tt&^  him  liNiTe  to  add  a  defendant  ;  hot 
tbBn^ttKtetamd  to  drawup  the  order, on  the  ground 
tiiflt  it  ought  not  to  bate  been  made  e»  parte..  He 
l«W  OB  TOIetlsy  ^,  -ffarjptfr,  3  Oh.  D.  277.  2S  W.  B. 

ToMMr,  te  tha  pUanti&now  aalied  the  oonrt  to4beat 
|battiieofdfliabcNil|l)otewn.a9i  B»  oontendMl  tbat 
TSdiAif  1.  BQrpm\  whloh  me  nn4er  ord.  i6,  k.  2,  of 
the  eld  Bnlea  at  Gcwt  of  ia75»  did  aat  anplv;  toan 
•V»totoiBnda«B.SLa»iaS%  o|d*  la,.  fc  U:  Ann. 

IUy,  J.r^Ehe  fMMK  Tola  doaa  no«  aagp*  mat  il  oa»  be 
taa  ^lamift  notfM  |o  n^  oChaa  eidew  Effia  lofdahip 
IB'  oi^  1<»  r.  IJ,  and  eonlltraed :-~]  Yba  plalntflf 
MMt  giva  Boiiea  of  hia  ialaDtiaii  to  a«d  a  parfy  befoie 
Ifttoi^aMhaM^ 

SAitoi%  MM  iSs  Ash,  for  Z?faiie  ({i  Son,  Batl^.. 


<*%.' 


CoLoszAi.  Bavb:  r.  Hefwqbts.  (  l\ 

^€ira/hatm^Ntgeiiabk  uutrn^ 
»/ir  atkd  bkmh  |wtaer  <^  adDmey^ 


Tli  Mdb  o/  franVlT  of  sTiare  eertificatta  in  an 
-«■»*■  railroad  cormpany  wa$  oi  foThum  :— 2%e 
^"yg^jwrf  a  ixnoer  o/  oHomeff  were  tinned  ly,  the 
ftgidtfti  ehareholder.  When  the  Uanh  trcmtf&r 
JWfiW  fie  hand  qf  a  hcldisr  duirina  to  le  r^ietered, 
Ml  MM  laaa  /tiled  in  hy  himedf  or  oy  eomeone.  on  hie 
Ku(r,  and  the  eertifteate  woe  left  with  the  otw^ny 
ttuifilai  ctmeeOed,  the  trane/eree  registered^  and  a  new 
tt^A>fe  itaued  in  hie  name. 

Bddfi^aievery  prior  holder  qffheeertlfieaieawith  Hank 
*«t^  dtdy  eignsd  hy  the  registered  holdere  eonfetred 
•■  eec*  suhaequefU  bond  fide  holder  for  value  of  the 
^^f^adee  far  the  Hme  leing  an  authority  to  fiU  in  the 
•■»«  9f  ffte  tran^aree^  and  was  estopped  from  denying 
*;c&  iaOortty,  and  to  tha^  extent,  but  no  fkrther,  was 
^^frsm  denying  the  titte  of  such  holder  for  the 
"^Miy.  By  delivery  an  inchoate  legcd  ti^  in  the 
^^^fasaea,  bui  a  tiOe  ly  unregistered  transfer  is  not 
^f>M«<.  to  the  legal  estaU  in  the  shares,  or  to  the 
^^V^ibint'nion  over  them. 

Uiiaf  action. 

Xhli  «ai  «n  action  vbSob  wieed  qneitfiofit  reapaatiag 
tte  n^0Btia)iiUty  of  ebaree  in  the  Kew  York  Qe^tral 
WQidQa.  under  tiie  ciraamatanoee  »tated  in  tbalndg- 

(«-}  Be^ortod  1^  H.  0.  BctPBB,  ^,  Barriatv-at-Lam 
M  Ttiiinirtii  hy  T.  m  6.  Bora,  Vkq^  BaoMantitf-. 


mant  of  the  eanrt^  iHkeaa  the  fhote  and  argammita  fMU  be 
fbnnd  very  fvUjr  afeatad. 

^ighyt  Q^Of  Sir  A.  Wataon,  Q.O.,  and  Bukher,  for 
the  plaintiffo,  oited  tha  followiag  authorilioi : — 
Eeath    ▼•    Crealook^    23    W.   B.    95,   h.  R.   10   Ob. 

^  22 ;  Goodwin  ▼.  Bobarts^  24  W.  R.  987,  1  App.  Oae. 
476 ;  BumhaU  ▼.  Metropolitan  Sank,  25  W.  E.  366,  2 
Q.  B.  D.  194 ;  Easton  t.,  London.  Joint'Stodk  Oanlk  35 

.  W.  B.  220,  34  Oh.  D.  95;  IMds  ▼.  Hills^  2  H.  «  M. 
424,  13  W.  B.  Oh,  Dig.  57 ;  Cdritr  w.  Oarter^  3  K.  A  J. 
617,  6  W.  B.  Oh.  Dig.  48  ;  Mmnford  t.  Stohwasaer,  22 
W.  B.  833,  li.  B.  18  Cq,  556 ;  Shropshire  Union  Baa- 
ways  and  Canal  Co.  v.  Beg.,  23  W.  B.  709,  L.  B.  7 
H.  L.  496;  5ogi*M  QSnSraU  de  Paris  ▼.  IVaJker,  34 
W.  B.  662, 11  App.  Oae.  20;  Colonial  Bank^.  Whin- 
ney,  34  W.  B.  705, 11  App.  Qaa.  426 ;  Burra  n  Bkardo, 
I  Oab.  ft  BUla,  478. 

Bomer,  Q.C.,  Firday,  Q.O.,  and  Orosvener  Woods, 
for  the  defendant^  eited  the  following  authoritiee: — 
Baskm  ▼.  l^ndan  JoM^Stoch  Bank;  Filcherf.  Bow- 
tins,  20  W.  B.  2ai,  L.  B.  7  Oh.  259 ;  Pearson  t.  Scott, 
26  W.  B.  796,  9  Oh.  IX  198;  Northern  Counties  of 
Engkmd  Fire  BMwranos  Co,  v^  Whipp^  32  W.  B.  686, 
26  Oh.  D.  482 ;  Tayhr  ▼.  Bldkeloek,  34  W.  B.  175,  32 
Oh.  D.  660 ;  /njrfl  Biehardmm,  34  W.  B.  286,  80  Oh.  D. 
396;  Manners  ▼«  Ifeia,  29  Oh.  D.  725,  33  W.  a  Dig. 
144;  In  re  OMjier,  30  W.  B.  648,  20  Oh.  D.  eil ; 
Shropshire  Union  BailWays  and  Canal  Co.  r.  Begi, 

Bighy  repUsd^ 

The  following  American  eaaea  were  oited  i-^McNeil 
▼.  2Vn(ft  NoMtmal  Banh^  46  H.  Y.  Rep.  32S ; 
Schuyler  ▼.  New  York  and  New  Haven  Bailufoy  Co., 
84  N.  Y.  Bep.  41  ;  Kortright  ▼.  Commercial  Bank  of 
BujMo,  20  Wend.  91,  28  Wend.  348;  BMneon  ▼. 
NMmal  Bank  of  New  Berne,  95  N.  Y.  Bep.  637 ; 
Jfoof  e  ▼.  Metropolitan  Naiiondl  Bank,  55  K.  Y.  Bap.  44 ; 
CUshman  ▼.  Thayer  Manufiutmring  Co.,  76  H.  Y.  Bep. 
365  ;  Weaver  t.  .finrdon, 49  IX.  Y.E^.  286  ;  Merdiants'^ 
Bank  of  Canada  t.  Livingston,  74  K.  Y.  Bep.  823; 
^dlard  r.  Bnrgett,  40  N.  Y.  Bep.  314 ;  Covdl  t.  Hill, 
4  Dennia,  823 ;  Anderson  y.  Nicholas,  28  N.  Y.  Bep. 
600 ;  LHtdt  T.  WeUs,  48  N.  Y.  Bep.  613. 

CtasTY^  J.--Thia  aotion  velotM  to  240  ehanain  the 
liew  York  Oantral  B«Uroad  Oo.  The  oompanj  ia  an 
Ajaeriean  oarporation^  oonatitntad  aooording  to  the  law 
of  the  Shate  of  ISem  York,  and  having  ita  prindpal  aeat 
at  New  York,  It  baa  a  regiatar  of  shareholdera  at  New 
York,  and  aba,  far  the  eonvcnienoe  of  Eaaopean  transao- 
tlona,  a  zegieter  ia  LpM^km.  The  only  pemona  eniiUed 
to  reaaiv«  dividenda-  and  to  vote  are  the  aharekold«a 
wboaa  nanei  appeav  on  the  regiater. 

It  it  elenr,  then,  that,  in  oidar  to  Maart  a  title  as 
againat  aU  the  world,  or,  in  other  words,  to  aoqakaa  a 
eomplele  and  perfsat  title  to  the  aharet*  the  nana  of  the 
ahaffahelder  maat  be  inacribed  on  the  regiater. 

The  oampany  iatoe  to  the  regithned  aharehokko,  and 
to  tbam  alone,  oaatifloaifcea  duly  anthenticated  by  the 
aignatnrea  of  the  proBident  and  tieaaurec  The  name 
of  the  legiataroi  ahwreholder  is  wrifctan  in  before 
the  oartifleate  i*  iaaoad  by  tile  oompany.  The 
ahaier  are  not  apaeifleaUy  nambered,  b«t  the 
certifioatee  bear  on  the  face  of  them  dBfioitive 
nuabeia.  Baah  oaitiaoate  ie  far  tan  abaiaft  The 
oertifloate  alataa  that  the  penon  named  ia  eotttlMl  to 
tan  ebaiaa  of  the  oampany'a  oapital  atodi.  II  flutes 
abo  that  the  itkaaea'are  ^  tranifeiaUe  in  perw>n  or  by 
attofney  on  tba  hoobe  of  the  aompauy  only  en  the 
aoallaHon  ot  the  oartifleate  in  t/km  farm 
wbUh  ia«ir  at  jiha  ttme  be  aaqniiad  by  the 
regBlationa  of  tbei  aaalpall|^"  For  the  tianaler 
of  ekma-  a  deed  ift  nai  vaqnired;  an  inatromenft  ii^ 
mittlg  ia  a«iBdant«    Thir  oMut   be   ngned    by  the 
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HioxCknnff. 


•reglBteied  holder.  On  the  back  of  the  oer1iflo»te  there 
is  a  blank  form  of  tranafer  of  the  stock  or  aharee 
mentioned  on  the  faoe  of  the  certificate  and  a  blank 
form  of  power  of  attorney  to  ezeonte  a  surrender  and 
xumoeliation  of  the  oertiflcate  and  to  do  all  thiogs 
-requieite  to  transfer  the  stock  on  the  books  of  the  com- 
pany. The  transfer  and  power  of  attoraojr  do  not 
require  a  stamp. 

The  normal  mode  of  transfer,  as  appears  from  the  docu- 
ments themselTes  and  the  efidenoe,  is  as  follows :— The 
tranafer  and  power  of  attorney  are  afgned  by  the  regis- 
tered ahareholder  whoae  name  appears  on  the  faoe  of 
the  certificate,  and  his  signature  is  attested  by  a  witness. 
The  name  of  the  transferee  is  filled  in  and  the  docn- 
menta  are  taken  to  the  office  of  the  company ;  the 
ceTtifloatea  are  eurrendfred  and  cancelled  and  a  new 
ceitificate  is  issued  to  the  transferee  whose  name  has 
been  entered  on  the  register.  According  to  a  practice 
which  haa  eztenaiTely  prevailed  and  haa  been  reoogniaed 
and  acted  upon  by  the  company,  the  tramferor  aigna 
the  tranafer  and  power  of  attorney  withoat  filling  in  the 
namea  of  the  transferee  and  attorney ;  and  these  blank 
tranafera  readily  paaa  on  the  market  from  hand  to  hand 
by  delivery  only  until  the  documenta  reach  the  handa  of 
some  holder  who  deeires  to  be  registered.  Hia  name  ia 
then  filled  in  by  himaelf  or  on  hia  behalf.  The  docu- 
menta are  then  left  with  the  company,  tfae  certificatea 
are  cancelled,  the  tranaferee  ia  registered,  and  new 
certificatea  in  hia  name  are  isaued  in  the  manner  already 
deacribed. 

The  plain  legal  effect  of  this  recognized  practice  is 
that  the  transferor  who  ezecntea  the  transfer  in  blank 
confera  on  the  holder  of  the  documenta  for  the  time 
being  an  authority  to  fill  in  the  name  of  the  tranaferee, 
and  each  auccea»i?e  holder  for  the  time  being,  when  the 
documenta  paaa  through  aeveral  handa,  paaaea  on  thia 
authority.  The  holdera  muat,  of  courae,  be  bond  fide 
hddera  for  value  without  notice. 

At  the  commencement  of  this  action  the  defendant  was 
the  registered  holder  of  the  shares  in  question,  and  cer- 
tificates had  been  issued  by  Che  company  certifying  that 
hewaa  entitled  to  the  aharea.  Notwithatanding  theae 
facta,  the  plaintifEa  contend  that  they  have  a  legal  title 
to  the  shares.  For  the  defendant,  it  ia  contended  that 
the  plaintifia  have  no  title  to  the  aharea,  or  if  the 
plaintiffa  haye  any  right  to  them  it  is  only  an  equitable 
right,  and  that  this  equitable  right  cannot  prevail 
againat  the  defendant  who  had  the  first  equitable  tight, 
and  haa  acquired  the  legal  right  for  value  in  good  faith 
and  without  notice  of  the  plaintiiPa  daim. 

The  caae  ariaea  ont  of  the  frauda  committed  by  aome 
member  of  the  late  firm  of  Thomas,  Son,  k  Ck).,  brokers, 
of  the  City  of  London.  Mr.  Blake  way,  a  member  of 
that  firm,  absconded  about  the  30th  of  January,  1884, 
«nd,  presumably,  the  frauds  were  committed  by  him. 
Mr.  lliomas,  another  member  of  the  firm,  is  still  in 
England,  and  might  have  been  called  as  a  witness ;  but 
while  neither  side  has  imputed  fraud  to  him,  neither  side 
has  thought  fit  to  tun  the  risk  of  calling  him  or  any 
person  in  the  employ  of  the  firm  aa  a  witneaa--on  the 
facts,  ao  far  aa  they  are  in  dispute,  each  aide  haa 
endeavoured  to  gain  aome  advantage  in  the  argument  by 
reaaon  of  the  omiaaion  of  the  other  side  to  call  Mr. 
Thomas,  or  any  one  in  the  employment  of  the  firm,  as  a 
witness. 

Having  regard  to  the  disputes  as  to  aome  of  the  facta, 
it  ia  neceaaary  to  fetate  the  taioU  aa  I  find  them. 

The  defendant  ia  a  country  clergyman.  Vicar  of  Shep- 
ehed,  in  Leiceaterahire.  In  August,  1883,  he  was 
desiroua  of  inveating  a  anm  of  between  £5,000  and 
£6,000,  and  he  applied  to  Meaara.  Thomaa,  Son,  k  Go. 
for  advice  on  the  anbjeot.  They  had  for  adnc  yeara 
previoualy  acted  occasionally  for  him  aa  brokers  in 
aimilar  mattera.  He  had  no  reaaon  to  doubt  their 
integrity.     All  the  communications  between  him  and 


them  during  the  transaction  in  question  were  by  Met 
or  postcard  only.  On  the  97th  of  August  they  infomed 
him  that,  pursuant  to  his  inatruotiona,  they  had  benight 
for  him  230  ahares  in  the  New  York  Oentral  Bailraad, 
and  aaked  him  for  his  full  name  and  address,  fai  oidar 
that  they  might  register  his  name  in  tike.ooiiipsoy's 
books.  They  enclosed  the  usual  bought  note,  showteg 
that  they  had  bought  for  him  on  the  Stock  Bxobaoga  oa 
the  S7th  of  August  230  New  York  Ceatral  Bailioad 
aharea  at  llOdola.  per  ahare,  and  that  the  purebaas-moiiiBj 
and  commission  amounted  to  £6,602  16s.  The  bought 
note  atated  that  the  30th  of  August  waa  tfae  aatttesuat 
day.  He  duly  forwarded  to  them  the  amount  by  chsqua, 
which  waa  caahed.  They  acknowledged  the  ra«ipt  bf 
letter  of  the  29th  of  Auguat,  in  which  they  atatsd  that 
they  would  forward  the  abate  certificatea,  when  dalivsnd 
to  them,  to  New  York  fur  regiatration  in  hia  name. 

On  the  27th  of  Auguat  Messrs.  Thomaa  bought  S90 
New  York  Central  ahares  on  the  Stock  Szohanga  sft 
£119  per  ahare  of  Meaars.  Medley  ft  Co.,  Jobben,  foi 
delivery  on  the  13th  of  September.    Aa  is  usual  ia  sndi 
cases  the  oontraot  was  by  word  of  mouth,  and  the  ds* 
fendanf s  name  was  not  passed.      The  contract  mi 
checked  or  verified  on  the  Stock  Exchange  on  tfaafel- 
lowing  day  in  the  usual  manner.    The  tranaactioa  vsi 
completed  between  the  Jobbers  and  the  brofcera  satbs 
13th  of  September.    The  purohaae-money  w*a  paii  « 
aettled  on  account,  and  the  Jobbers  delivered-  to  tbs 
btokera  certificates  for  230  shares  in  the  New  Toik 
Oentral  Bailroad.    The  transfer  and  powers  of  attorasy 
on  the  back  of  the  certificates  had  been  duly  slgaed  tiy 
the  persons  whose  names  appeared  on  the  face  of  ths 
certificates  aa  entitled  to  the  aharea,  and  who  wei^  is 
fact,  the  reglatered  holdera  of  the  aharea,  but  the  Uanki 
left  for  the  namea  of  the  transfereea  and  the  attonsyi 
were  not  filled  in.    For  brevity  I  wiU  caU  theae  dooa- 
mente  cenificatea  with  blank  tranafera.    The  docameati 
were  produced  in  court,  and  were  identified  by  tlia 
jobbera'  dark  as  those  which  were  delivered  on  the  13th 
of  September ;  the  identity  was  dearly  made  ont  by  the 
definitive  numbers  on  the  faoe  of  the  certifioatea.   hi 
the  time  of  the  completion  a  dividend  amonntfaig  ts 
£92  18a.  had  accrued  ou  the  shaves,  and  the  buyer  wss 
entitled  to  this  dividend.    On  the  settlement  the  Jobbsv 
paid  or  allowed  on  account  to  Messrs.  Thonaa  tfae 
amount  of  thia  dividend.    On  the  88th  of  Saptmbar 
the  defendant  aaked  Meaara.  Thomas  when  the  dividends 
were  due  and  how  he  waa  to  obtain  them,  and  on  tba 
3id  of  October  they  atated  they  had  been  uaabia  to 
regiatez  hia  New  York  Oentral  aharea  in  tiaiafor  tUi 
dividend  but  had  cdleotcd  it  of  the  sellen,  and  th^ 
enclosed  a  dieque  for  the  amount — vis.,  £92  19b,  la  the 
same  letter  they  stated  that  the  booka  of  tbaconpa^y 
would  re-open  on  the  13th  of  that  month,  whan  ihey 
would  at  once  proceed  with  regiatration  ef  hia  shares, 
and  that  from  thenceforth  the  dividends  would  be  sent 
to  him  direct  from  the  oifioe  of  the  company  aa  they  feu 
due. 

In  theee  circumatancea  it  is  contended  tot  the  pl^' 
tiftk  that  the  contract  entered  into  on  the  Sith  of 
Auguat  by  the  brokera,  Meaara.  Thomaa,  with  the 
Jobbera  waa  not  a  contract  entered  into  by  tfae  bioksff 
aa  agenta  for  the  defendant^  but  waa  an  ii|dependaBt 
contract  entered  into  by  Meaare.  Thomaa  to  eoahls 
them  to  deliver  the  aharea  to  the  defendant,  and  th^ 
argument  waa  puahed  ao  far  as  to  contend  that  Meisn* 
Thomaa  were  sellers  of  230  shares  to  the  defendiat. 
This  contention  is  founded  solely  on  the  slight  ^ 
crepancy  ss  to  the  date  of  completion.  Having  np*^ 
to  the  other  facts  proved,  I  hold  thia  discrepancy  to  be 
immaterial.  The  only  contract  abown  by  the  evideaea 
to  have  been  entered  into  by  Meaare.  Thomaa  on  Ih* 
'27th  of  Auguat  for  New  York  Oentral  aharea  waa  tiia 
contract  with  Medley  *  Oo.  It  waa  aaidfoc  thejilah^ 
tiifa  that  aome  othtr  contract  may  have  been  entand 
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Into ;  but  no  one  wm  csUed  to  prove  that  there  wm  any 
Oder  ooBtrscty  and  there  it  no  ground  for  drawing  an j 
fnlBieBM  tbat  there  wae.  The  contract  with  Medley 
#  Ob.  talliefl  aa  to  price  and  the  number  of  sharea  end  in 
aD  oOrr  reapecta  eava  the  date  of  completion  with  the 
tovghS  Bofea  cent  to  the  defendant.  The  discrepancy  li 
ibii^  attrflmtable  to  eome  error,  at  all  eventf  it  it  bat  a 
•B^  diaere|Mmoj,  and  it  ie  a  drcnmetance  of  no  weight 
ai  agalBat  the  other  facte,  including  the  correspondence 
down  to  the  let  of  October  and  the  payment  of  the 
£91 10a.  fn  leepect  of  the  dividend. 

Tba  Teeolt,  then,  thoe  far  U  thi%  that,  on  the  delivery 
to  Mawi,  Thomaa  of  the  certificates  with  blank  transfers 
for  SSO  shsxss,  the  property  In  those  documents  and  all 
the  ifghto  which  attached  to  them  or  passed  under  them 
lastod  ia  the  defendant,  and  that  the  documents  were 
left  m  peimitted  by  him  to  remain  In  tb^  hands  of 
McMB.  Thomaa  aa  his  brokers,  and  solely  for  the  pur- 
pose of  their  proeorlDg  the  shares  to  be  registered  in 
bii  asme.  It  waa  proved  by  one  of  the  plaintiff's 
I  that  it  waa  the  dnty  of  the  broker,  when  such 

I  w»a  boagfat  for  Investment,  to  see  to  the  transfer, 

aad  that  the  btoket'a  commission  covered  the  registra- 

-tfoa  of  the  shares  and  the  obteining  of  new  certificates. 

flnbaeqaently,  on  the  4th  of  October,  1883,  Messrs. 

Thoa^aa  boagtat  ten  more  shares  for  the  defendant. 

This  transaelion  waa  duly  completed  on  the  12th  of 

OetcAKT.    It  WM  similar  In  all  respects  to  I  he  trans- 

acttOA  aa  to  the  190  shares,  except  that  it  is  free  from 

tte  qincaUan  as  to  the  discrepancy  of  date.    The  oer. 

tt&aata  with  Usak  transfer  for  the  ten    shares   was 

deiiwsd  to  Mevn.  Thomas  on  the  13th  of  Ootober, 

who  had  prevfsosly  received  the  purchase-money  and 

aoaimlsrioD  ftom  the  defendant.    The  documents  re- 

mfiaed  In  Jfessrs.  Thomas'  hands  solely  for  the  purpose 

of  their  pioeozing  the  sharee  to  be  fegi»tered  in  the 

drfsBdnnfa  same. 

In  JaDsary,  1884,  the  defendant  applied  to  Messrs. 

\  for  faiformation  In  regard  to  his  shares,  and  was 

1  by  them,  in  reply,  that  his  » hares  were  still  in 

I  ef  regbtration,  bnt  that,  the  books  of  the  com- 
paaiy  beiBg  eloaed  for  dividends,  the  certificates  had 
not  yst  bean  irsned.  Messrs.  Thomas^  in  the  same 
Islter,  told  him  that  the  dividend  would  be  sent  to  him 
diitet  by  the  company  when  it  fell  due,  which  would  not 
be  tfil  the  l6th  of  January.  On  that  day  the  defendant 
recebsd  the  January  dividend  on  the  240  shares  from 
MsHSi.  J.  &  Morgan  ft  Oo.,  the  ageitts  of  the  company 
hi  Ke^Mid,  The  cheque  was  aooompanied  by  a  lettf  r 
statiag  that  it  iras  for  the  disidend  on  240  shsres  stand - 
tag  ia  Us  name  in  the  books  of  the  company. 

It  was  not  contended  for  the  plalntifff,  and  it  could 
not  have  been  SQCceesfully  contended,  that  the  defendsnt 
wts  gafity  of  any  negligence  in  leaving  the  documents 
ia  the  hands  of  Messrs.  Thomas  for  registration  of  the 


I  now  ptooeed  to  state  the  facts  on  which  the  plaintiffs 
food  their  claim  to  the  shares. 

On  the  29th  of  November,  1883,  Mesiri*.  Thomas  bor- 

loved  tnm  the  plalutiffto,  the  Colonial  Biink.  £50,000, 

^iifsrsoant  to  the  coutrsct  for  the  loan    t^ey  depo- 

Ister  on   the  same  day,  certificate's  with  blank 

of  230   New  York  Central  shares  and  other 

It  is  immaterial,  in  the  conclusion  I  have 

St,  to  consider  whether  tho^e  securities  were 

sd  as  security  merely  for  the  £50,000  loan,  cr  for 

rjb#  dostfag  balance  of  Messrs.  Thoman's  loan  from  the 

t,  which  amounted,  with  the  £50,000.  to  £220,000. 

pblntiifs'   securities  clerk^  Mr.  White  and   Mr. 

tor,  who  wi  re  called  ae  witnesses,  were  unable  to 

JJenflfy  the  partieular  securities  deposited.    The  bank 

%eota  eoBtaln  no  entries  Identifying  the  certificates  by 

tt«  dclfaiiltive  numbers  or  other  description,  and  there 

^m  no  direct  evidence  that  the  oeitificates  deposited 

'vacthe  certificates  of  the  defendant's  shares,    fiut  I  \ 


think  that  the  reesonable  and  proper  inference  to  be 
drawn  from  the  facts  proved  is  that  the  batch  of  oertl- 
fieates  deposited  with  the  plaintiffs  was  the  batch  of  oer- 
tillcates  for  230  shares  delivered  to  Messrs.  Thomas  on 
the  13th  of  September.    On  the   11th   of   December 
following  the  bank  redelivered  to  Meesrs.  Thomas  tb» 
cnrtifieates  of  the  230  shares.    This  was  done  pursuant 
to  a  request  in  writing  made  to  the  bank  by  Messrs* 
Thomas,  in  which  they  stated  that  they  were  desirous  of 
sending  them  ^  in  for  lustration  before  the  books  closed  " 
on  the  next  day,  and  that  they  would  hand  to  the  bank 
their  receipt  that  afternoon.    In  their  statement  of  dsim 
the  plaintiffs  alleged  that  this  delivery  was  made  for  the 
purpose  of  having  the  shares  regiitered  in  their  own 
names.    Bnt  the  evidence  adduced  on  the  part  of  the 
plalntiiEs  did  not  prove  this  allegation.    The  evidence  of 
their  securities  clerks,  who  wero  the  only  witnesses  on  the 
subject^  went  to  prove  that  they  understood  that  the 
ehares  were  to  be  registered  in  the  names  of  Messrs. 
Thomas.    T  hold  as  a  fact  that  the  clerks  had  no  clear 
view  on  the  subject,  but  that  the  plaintiffs,  when  they 
thus  parted  with  the  certificates,  did  not  intend  that  the 
registration  should  be  otherwise  than  for  their  benefit. 
This,  I  think,  was  the  meaning  conveyed,  and  intended 
by  Messrs.  Thomas  to  be  conveyed,  by  their  written 
request.  On  the  same  11th  of  December  Messrs.  Thomas 
filled  in  the  name  and  address  of  the  defendant  in  the 
blank  transfers  for  240  shares.     The  certificates  with 
blank  transfers  of    these  shares  are  clearly  identified 
by  the  evidence  as  t>eing  the  certifieates   with  blank 
transfers  of   the  240  shares  bought  by  them  for  the 
defendsnt      On.  the   same  day  Messrs.  Thomas   also 
filled  in  a  form  of  snmnder  of  the  ssme  certificates, 
giving  the  name  and  address  of  the  defendant  as  the 
name  and  address  of  the  person  in  whose  name  the  shares 
were  to  be  registered.    They  handed  in  these  certifi- 
cates and  the  transfers  and  surrender  then  filled  In  to 
Messrs.  J.  8.  Morgan  and  to  the  fiscal  agents  of  the 
company  in  England  for  registration  in  the  defendant's 
name.  The  fiscal  agents,  in  the  usual  course  of  businets, 
passed  the  documents  to  the  London  registrars  of  the 
railroad  company,  by  whom  the  certificatos  were  can- 
celled.   The  cancelled  certifioates  were  transmitted  by 
the  London  registrars  to  New  York.    The  240  shsres 
wero  duly  rogittered  In  the  defendant's  nsme  on  or  as  on 
the  11th  of  December  in  the  register  in  Londoo,  and 
subsequently  in  the  New  York  register.    The  new  certi- 
ficates for  the  same  shares  wero  made  out  in  the  defend- 
ant's name,   and  were  roady  for  issue  on  the  20th  of 
DccemlKr.  The  blank  transfers  on  the  back  of  these  new 
certificates  wero  never  signed  by  the  defendant. 

Co  the  11th  of  Deoeml>er  Messrs.  Thomas,  when  they 
handed  In  the  oeitificates  and  sarronder  to  Messrs.  J.  8. 
Morgan  &  Co.,  received  from  them  a  ticket  or  receipt 
for  the  surrender,  on  which  roceipt  thero  was  a  number 
reff  rring  to  the  surronder  and  a  statement  to  the  effect 
that  the  new  certificates  would  be  ready  on  the  20th  of 
December.  This  ticket  or  receipt  Messrs.  Thomas 
deliverod  on  the  11th  of  December  to  the  plaintiffs,  with 
a  memorandum  stating  that  they  begged  to  hand  a 
receipt  for  240  New  York  Central  shHres  sent  in  for 
registration.  The  pleintlffs  kept  this  ticket  until  the 
beginning  of  February,  1884.  A.t  the  end  of  January 
or  l)eginning  of  February,  1884,  they  learnt  that  Blake- 
way  had  absconded,  and  they  sent  a  clerk  (who  hassinoe 
dird)  to  the  office  of  Messrs.  J.  8.  Morgsn  wifch  the 
ticket  to  obtsio  the  new  cert iflea tee.  As  the  clerk  was 
apparontty  a  respectable  person  coming  from  a  wtH- 
known  bank  and  produced  the  ticket,  Messrs.  J.  8.  Morgan 
ft  Co.  delivered  the  new  certificates  to  him  without 
Inquiring  whether  he  came  for  them  on  l>ehalf  of  the 
delendant,  whose  name,  as  already  stated,  appeared  on 
the  certificates.  These  new  certifioatee  have  ever  since 
remained  in  the  posseesion  of  the  plaintiffe.  As  a  matter 
of  fact  I  bold,  on  the  evidence,  that  Messrs.  Morgan 
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iMiided  th«  certificates  to  the  pkintifEs'  clerk  in  the 
erroneous  belief  that  he  was  anthoriiedto  obtain  dellTeiy 
Qi  them  OB  behalf  of  the  defendant. 

On  these  facts  the  claim  of  the  i^^alntifls  to  ten  of  the 
shares  in  question  clearly  fails.  They  never  had  in  their 
possession  certificates  for  ten  of  the  840  shares.  For  the 
defendant  it  was  contended  that  the  plaintiifs'  claim 
must  entirely  fail  beoanse  they  had  not  proved  what 
partienlar  oertifloates  came  into  their  pcascssion.  Bat 
as  already  stated,  I  think  the  right  oonclusion  of  fact  is 
that  the  plaintifEs  had  possession  fiom  the  29th  of 
November  to  the  llth  of  Deeember  of  tiie  twenty-three 
certificates  delivered  to  Messrs.  Thnm^  on  the  13th  of 
September.  The  result,  then,  thus  lar,  is  that  the 
plaint  iHs'  daim  fails  as  to  the  ten  shans  bought  for  the 
defendant  in  October.  The  question  of  the  plaintiffs' 
claim  to  the  230  shares  remains  for  consideration. 

The  plaintiffs  adduced  evidence  for  the  purpose  of 
showing  a  general  mercantile  custom,  first  in  the  State  of 
New  York  (the  domicile  of  the  rsilroadoompany)  that  the 
shares  passed  by  delivery  of  the  certificates  with  blank 
transfers  from  hand  to  hand  as  negotiable  instruments ; 
and,  secondly,  a  similar  custom  in  the  City  ol  London, 
where  the  transactions  in  question  took  plaoe.  Having 
regard  to  the  mode  in  which  the  plaintiffs*  oounsel 
ultimately  shaped  their  argument,  it  is  unnecessary  to 
say  more  on  this  evidence  than  that  it  did  not  prove  any 
such  general  custom  ;  and  for  a  similar  reason  it  is  un- 
neceisary  to  consider  whether  any  legal  effect  could 
have  been  given  to  any  such  customs  if  proved.  The 
plaintifb  slso  adduoed  evidence  to  show  what  legal  effeet 
was  attributed  by  the  law  of  tho  State  of  New  York  to 
the  deliveiy  ftrom  hand  to  band  of  the  oeitifioates  with 
blank  transfers. 

The  ultimate  shape  in  whieh  the  plainttffa*  counsel  put 
their  aigument  was  this.  They  did  not  contend,  and, 
indeed,  they  could  not  have  snooessfnUy  contended,  that 
the  oertifioates  with  blank  transfers  were  negotiable  in- 
straments  in  the  stsiot  aeoae  of  the  tarm ;  but  they 
urged  that  these  docnments  weia  what  they  termed 
negotiable  by  estoppel.  They  contended  that  the  effect 
of  ttie  mere  delivery  of  the  document  to  a  honSftd*  pur- 
chaser operated  as  a  legal  as  well  as  equitable  tranef  er  of 
the  shares,  whatever  might  be  the  ddeat  in  tbs  title  of 
the  vendor,  and  that  every  prior  holder  wae  estopped 
.  from  denying  the  title  ot  such  handfidt  purobaeer.  They 
founded  this  argument  oa  the  first  proposition  leUed  on 
by  Lord  Cairns  in  Qoodwin  v.  ^harU. 

Now,  assuming  this  argument  to  be  oovrect,  and  as- 
suming as  a  matter  of  fact  that  the  plaintiffs  were  pur- 
chasers for  value  without  notice^  the  plaintiffs  acquired  a 
legal  and  equitable  title  to  230  shaies  on  the  deposit  of 
the  ceitifioates  with  them  in  November,  notwithstanding 
the  fraud  committed  by  Messrs.  Thomas  on  the  defend- 
ant. The  defendant  thus  losee  his  title  to  the  shares 
simply  by  reason  of  bis  having  left  tho  oertifioates  iu  his 
broker's  custody,  having  in  this  manner,  and  iu  this 
manner  alone,  put  it  in  the  power  of  Messrs.  Thomas  to 
dispose  of  his  shares.  But  when  the  plaintiffs  re- 
delivered the  oertiiicatee  to  Messrs.  Thomas  they 
equally  put  it  into  their  power  to  make  a  fraudulent  dis- 
position of  the  shares,  which  are  assumed  to  have  been 
theirs  at  the  time  of  such  redelivery;  and  Messrs. 
Thomas,  in  turn,  made  a  fraudulent  dispoeitioa  of  the 
sharee  as  against  the  plaintiffs  by  dealing  with  the  docu- 
mente  in  the  manner  already  described  for  the  benefit  of 
the  defendant.  Why  is  not  the  defendant  io  turn  a  pur- 
chaser for  value  of  the  sharee  without  notioe  P  It  is  saU 
that  he  is  not,  because  he  was  thus  taking  through  the 
fraud  of  his  own  agents,  Messrs.  Thoosaa.  But  when 
they  obtained  delivery  of  the  certificates  from  tbe  bank 
they  did  not  purpoit  to  act,  nor  were  they,  in  laat,  act- 
ing, as  agents  for  the  defendant.  Aoeordii^^  to  the 
plaintiils'  vritnesses,  Messrs.  Thomas  asked  for  the  cer- 
tificates in  order  to  register  the  shaies  in  their  (Messrs. 


Thomas')  own  names.  The  defendant  was  nhoQy 
ignorant  of  the  fraud  which  had  been  committed  on  him- 
self  and  of  the  fraud  committed  on  the  pisintilb. 
Messrs.  Thomas  were  under  an  obligation  to  osass  these 
particular  shares  to  be  registered  in  his  name.  Tbsy  filled 
iu  his  name  as  transferee,  surrendered  the  certifisskei, 
and  caused  his  name  to  be  registered.  If  they  hsd  aeld 
the  sharee  to  him  or  deposited  them  with  hia  for  sn  ad> 
vance,  or  as  security  for  an  existing  debt,  it  ia  sdnuttad 
that  he  would  have  acquired  a  complete  title.  It  wss 
not  necessary  that  he  should  go  to  Messrs.  Thoasa'a 
ofAce  and  demand  performance  of  tholr  obligation  to  pn>> 
cure  the  shares  to  be  registered  in  his  name.  Ia  tho 
correspondence  he  was  preeeing  them  to  regiitsr  tha 
shares  in  his  name.  It  was  this  pressure  and  the  tesi  of 
their  fraud  being  discovered  which  induced  Umtt, 
Thomas  to  obtain  the  redelivery  o(  the  oertifioates.  The 
performance  of  the  obligation  which  Messrs.  ThosMs 
were  under  towards  him  was  a  valuable  ooneideiatlon  for 
the  transfer  and  registration,  which  they  ia  fact  madfr 
and  he  has  in  fact  accepted.  It  appears  to  me  thsft  b 
stands,  in  reference  to  the  plaintifts,  in  as  gocd  a  poa* 
tion  as  he  would  have  been  in  if  he  had  boo^t  tho 
sharee  of  them  and  paid  for  them  and  the  oertiflostaiM 
been  handed  to  him  on  the  llth  of  December. 

But  I  think  that  this  case  does  not  fall  withittto 
principle  of  estoppel  on  whioh  Lord  Oaims  aotodis 
Goodwin  v.  SoharU.    In  that  oaae  the  instromsstit 
queetion  was  simply  scrip  purporting  on  the  fsce  o(  ft 
that  the  bearer  would  be  entitled  to  receive  the  defloilivo 
bond  from  the  foreign  government  in  exchange  for  tho 
scrip.  The  scrip,  as  Lord  Cairns  sUted,  virtually  repre- 
sented that  the  paper  would  pass  from  hand  to  band  hj 
delivery  only,  and  that  anyone  who  became  bond  fiat 
the  holder  might  daim  for  his  own  benefit  the  fulfilsMst 
of  its  terms  by  the  foreign  government.    Bsch  pfior 
holder  was  deemed  to  have  ooncorrad  in  that  represen- 
tation in  favour  of  the  ultimate  holder  in  good  tsith  for 
value.     The  certificates  with  blank  transfers  do  not 
contain  any  such  repreeentation.     On  the  contiary,  they 
contemplate  transfer  by  getting  in  the  name  of  the  ttsoi- 
feree  and  by/egistratiou  on  the  books  of  the  oempspy; 
Adopting  the  language  of  Lord  Selbome  in  tha  Soadt 
Gtnerale  de  FarU  v.  Walker  to  theee  oertifiestsi,  there 
is  on  the  face  of  them  an  engagement  that  the  ihtfes 
thereby  represented  are  tranf arable  only  on  the  samnaer 
and  cancellation   of  the  oertifioates  ;   and  the  printad 
form  on  the  back  (which  is  iwned  by  the  eoDApv^; 
shovrs  that  a  complete  transfer  is  a  transfer  on  thsbooto 
of  the  company— that  is,  by  registration.    ^^°f^ 
cannot  be  manufactured  arbitrarily  ;  no  estoppel  mbd« 
raised  on  a  document  inconsistent  with  the  tofisf  of  u» 
document  itself.    What,  then,  is    the   ^^^"^W^^ 
Having  regard  to  the  practice  proved  and  the  coiimw>«^ 
in  which  theee  documeuts   are    when    they  ?•"  "*** 
hand  to  hand,  the  right  principle  to  adopt  with  leCflKWO^ 
to  tbem  is  to  hold  that  where  (as  is  the  ca«e  beiois  »•> 
the  transfers  are  duly  signed  by  the  registsred  ^^^^ 
of  the  shares,  each  prior  holder  confers  upon  the  toa9 
j/ide  holder  for  value  of  the  certificates  for  the  tim» 
being  an  authority  to  fill  in  the  name  of  the  ^^^*^^ 
and  is  estopped  from  denying  such  authority,  tna  to 
this  extent,  and  in    this  manner,  but  not  farther,  !• 
estopped  Irom  denying  the  title  of  anch  holder  '«*!*• 
time   being.    By  the  delivery  an  inchoate  legt^^^ 
passes,  but  a  title  by  unregiatered  transfer  ia  not  eqpjT 
lent  to  what  has  been  termed  *<  the  legal  e«^^ '  ^^ 
sharee  or  to  the  complete  dominion  over  theos.    °^^ 
plaintiffs  filled  in  their  own  namea  or  the  name  ^Jf^ 
nominee  of  their  own  in  the  blank  transfer*  ^^^  . 
their  poasamion,  the  case  would  have  stood  diffeieniV^ 
the  defendant  would  not  have  been  regiateted  as  tv 
holders  of  the  sbsreo.    Aa  it  is,  the  j^ntifEs  nev«  Mft 
a  present    absolute    nnoonditional    right    to   ir«S»^ 
Their  inchoate  title  was  liable  to  be  defeated,  and  tm 


¥oI.  XXXVL    {Jm.n.vm.}  THE  WBBKLT   RXPORIBR. 


1^63 


Uwm  Or.       Uniom  Elsctucal,  ftc,  Co.  v.  EtMcnaaa^  fa^  tCk."«OiiftLx,  Wbbb,  &  Go.  v.  Tbnmbnt*       Hti*  Or. 


teM  defeated,  bj  thedefendMit  aoqairiiic  in  .good  feitli 
te«taea  complete  legBl  titfe by  li  —far  ttled  in  with 
Ui  BBae  as  tranaf  evee  ead  by  nglBbrntioB* 

Qb  cw»6«examin«tion  tlie  plabitilb'  mitoewea  fare 
ffideiwt  to  the  efBeot  fhal  wbea  Meam.  Thoaaas  made 
fkadepaaitvitb  the  bank  llMofllaaBa  of  the  bank  did  net 
ioppeaa  that  Ueana.  ThooMB  were  dealing  only  with 
wcaiitiea  belonglag  to  themaelfaa.  It  li  unneoeaaary  to 
czpreai  any  opinion  on  the  queation,  wbiah  the  plaintiffa 
•ay  ia  ooTcred  by  tiie  recent  decif  ion  of  the  Oonrt  of 
Appeal  in  EUmb  t.  L&mdm  J^itU-Stock  Bank,  wbether, 
hetving  regaid  to  tbe  evidenoe,  tbe  plainttib  an  kond 
fiU  ^ladbimu  without  wotiee. 

At  to  the  eonnter-olaiflft,  the  dafendawt  ie  entitled  «a 
have  the  new  eertiflGatee  deliTered  to  him.  He  ia  the 
^gal  ovnar  of  the  ahareey  the  oertiOeatea  are  in  hie  name, 
and  th^  woe  doliveied  to  the  bank'e  cierk  in  eirer, 

I  thmfdre  diamiea  tbe  notion,  wllb  ooata,  and  giro 
juigmnnf  for  tim  defendant  on  hie  amntcr^laim,  with 


Drmom  S  AiXUn;  IM,  Longilkiff,  dan^  4 


Fmmkk. 


Not.  25. 


Soi«h,J.  ( 

'Uiras    'Klecxbigai.    Powek    in    Lienr    Go.    9. 
Kanxsn^L  Power  SroikaK  Co.   (a.) 

Prndim  Aelion  to  ndrain  ihrmU — Diseotferjf — Par^ 
tiemian  o/  ob^xUott^Litt  0/  pat€nt$—Paieni$,  Dt- 
dguM,  mtd  Trode-Marki  Aei,  lb83  (46  Jt  47  VicL  c 

Im  am  aeUom  ie  retibrain  ihrmda  e^  &pal  jirooiaitiifs 
fir  m/Hngemenis  of  paUnUf  the  plaiHtiffi  alleged  thiu 
ikep&§emU  apom  which  the  de/etedkmt$  relied  im  mMng 
thwafi  wen  Jmi,     Upen  a  n^Uem  bg  the  defimdatUe,  an 


order 


HfL 


made  in  chetmhere  directing  the  phwntijfe  te 
of  their  obgedione  to  the  de/eudeuM 
mfom  the  defmdMttU  giving  io  the  plainUffe 
aHet  of  the  paienie  on  which  thoy  imimded  io 


Bdi^thadihe order  in  chamherewae  right,  etoeept  that 
Ae^efpaienU  ehovld  net  U  gieen  upon  ooih  by  the 
de/enieei$m 


i  waa  bfooght  by  the  plaintiff  company,  who 
I  of  eleotrioal  batteriea,  againat  the  de- 
ay,  who  are  alio  manafaotnrera  of  eleotrioal 
i  31  of  the  Patents  Aet,  1883,  for 
laatraining  the  d^endant  company  from 
a  ooatomereof  the  pleintifl  company  and 
with  legal  prooeedinga  in  xeapeot  of  the 
■maideate  of  aectrioal  battatiee  manufactured  by  the 
llMiilf  imapany  and  of  whidh  ttie  defendant  company 
detmoA  to  be  the  patentees  by  aatigoment,  and  for 
dam^gw  aaetained  in  coDsequenoe  of  auch  threata. 

Iha  ylalntilb,  in  their  etatement  of  claim,  alleged 
fM  the  patenta  of  the  defendanta,  upon  which  £ey 
weve  Invalid. 
I  of  the  defendanta  an  order  was 
I  that  the  plaintiib  ahonld,  within  feur- 
to  the   defendanta    particolara    in 
raftha  bnttariea  whidi  tbe  plaintffia  aneged  to  be 
"of  tbrenta  and  of  the  damage  which  the 
laOegad  to  have  auffared  from  the  threata,  and 
K  **  upon  the  defendant  company  giving  to  the  plain- 
r  «m  anib  s  Uet  of  tbo  letten  patent  on  which  they 
tafy;*  the  plainttfla  ahonld,  within  three 
tbo  giving  of   anch    iist^  deliter  to   the 
I  in  writfaig  of  the  objeotiona  of  the 


U) 


bf  J.  TxuanuLM,  Baq^  Baniater-at-Law. 


plaintiar  to  tbe  validity  of  the  letten  patent  ooniained 
hi  tbe  Uat. 

Tfaia  iNa  n  motion  by  Che  defendanta  that  tba  worda 
'*«^n  the  daiandanta  giving  to  the  frfaiatifla  on  oath  • 
lift  of  the  patenta  on  whioh  they  intended  to  valy  '* 
might  be  atmok  out  of  the  order  made  ia  chaaabara  aa  a 
oaoditian  psecedent  to  the  defendanta'  obtaining  pat- 
tianlan  af  tbe  plaintiffa'  obJeoUoos. 

J.  0.  Oraham,  for  the  motion. — ^The  defendanta 
ought  not  to  be  ordered  to  give  a  liat  of  their  patents  on 
which  they  intend  to  rely  ae  a  condition  precedent  to 
tbabr  fitting  pactienlara  of  the  plaintilBB'  objectiona. 

Ua^ert  WaUaoe.  for  the  plaintiffa.— The  plaintiffa  aro 
pvapared  to  give  particulars  of  objection  to  the  defend- 
anta' patenta  when  they  know  what  the  patenta  are  upon 
which  tbe  defendant!  are  going  to  rely.  They  have 
aeveral,  and  if  particulara  of  the  plaintiffa'  objectiona  to 
aoaae  wera  given,  might  atate  that  they  relied  upon 
othen. 

Be  rafdrred  to  Wren  v.  Weild,  L.  B.  4  a  B.  213,  17 
W.  B.  0.  L.  Big.  99  ;  Patenta  Act,  1883,  aa.  26,  !29,  32. 

BTonTK,  J.— I  think  that  the  order  in  chambera  ia 
right,  and  that  the  defendanta  ought  to  give  a  liat  of 
their  patents  upon  which  they  rely  before  the  plaintiffa 
give  particulara  of  their  objectiona  to  the  defendants' 
patenta^  sKcept  tiiat  the  liat  ahould  not  be  upon  oath ; 
and  tiw  oidor  muat  be  without  prejndice  to  the  queation 
wiMther  the  alk^  threata  were  actually  made  by  the 


Solicitors  for  the  defendanta,  JRenthawe. 
Solidtori  for  the  plaintiffs,  Linklater  dk  Co. 


Chalk,  "Webb,  &  Go.  v.  TiunrBNT.  (a.) 

Cowpmng^Winding  mp-^Contrihntory-^Baiance  order 

^^Aetian  to  enfaree  halanee  order^^oimpmnim  Act, 

1882  (25  Jt  26  FM.  c.  89X  •.  76. 

By  a  halanee  order  made  in  the  winding  up  of  a  oom" 
pany  a  contributory  woe  ordered  to  pay  a  certain  eu7n 
to  the  lifMaior  of  the  company.  The  enm  wae  not 
paid,  and  the  liquidator  commenced  an  action  in  the 
name  of  the  company  againet  the  contributory  to  en- 
force the  balance  order. 

Held  that  an  action  could  not  be  brought  to  enforce 
a  baiance  order. 

Trial  of  action. 

The  queation  to  be  decided  waa  whether  the  liquidator 
ef  a  oompaay  in  liquidation  can  enforce  paymenc  of  the 
amount  due  under  a  balance  order  for  calla  by  bringing 
an  aatien  againat  the  contributory. 

Bf  an  Older  dated  the  28th  of  Haroh,  1885,  and 
made  in  the  wiodkig  up  of  the  plaintiff  company,  B.  B. 
Tenneat  waa  ovdered  to  pay  to  W.  L.  Grim  wade,  the 
elKalBl  ]|«oidator  of  the  oompany,  the  cam  o(  «272  10a. 
and  intereat  at  £5  per  cant,  from  the  2eth  of  July,  1884. 

The  snm  of  £272  lOa.  waa  made  up  of  calle  amde 
against  Teanent,  who  wae  a  shareholder  and  direc- 
tor oC  tbe  aompany,  and  who  had  on  hia  part  eetab- 
Uahed  a  claim  agaiaat  the  company  of  £285  lie.  far 
direotor^a  f^ea  and  rant  cf  premiaea. 

On  the  15th  of  March,  1886,  Grimwade  iaaued  a 
bankruptcy  notiaa  againat  Tennent,  but  the  oourt,  in 
Em  pa9ie  QHmwede.  17  Q.  B.  D.  857,  84  W.  B.  Dig.  14, 
act  aaMe  tbe  notice  on  the  ground  that  the  halanee  order 
WM  not  a  '*  flnal  Jadgmant "  witbia  aub-aeotioa  1  (9)  of 

^a.)  Bepoffted  by  J.  TftutTBAM,  Baq.,  Baniater-at-Law. 
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Motion  4  of  ftbft  Bankruptcy  Act,  1888,  and  that  a  notice 
could  not  be  iesaed  in  reapeot  of  such  order.  Grimwade 
afterwaxde  took  oat  %  ft,  fa.  to  enforoe  the  balance  oirder, 
but  the' sheriff  made  a  return  of  nvUa  hma.  He  then 
commenoed  the  present  action  in  the  name  of  the  com- 
pany against  Tennent  for  £27S  lOs.  the  amount  of 
the  balance  order,  the  writ  in  the  action  being  epedally 
indorsed  under  rule  6  of  order  3  of  the  Bules  of  Court, 
1883,  and  the  balance  order  being  set  forth  in  the 
indoraed  particulars. 

Herbert  Beed^  for  the  plaintifEfef.— The  liquidator  ia 
entitled  to  bring  an  action  for  the  amount  of  Uie  balance 
order,  which  constltutea  a  debt  due  to  the  company : 
Companies  Act,  1862,  a.  75.  The  defendant  cannot 
set  off  hia  claim  for  feea :  Companies  Act,  1862.  s.  88  (7), 
In  re  Overend,  Oumey^  ife  Co,p  Ex  parte  OriaeeUf  14 
W.  R.  1015,  L.  B.  1  Cb.  528. 

Emden,  for  the  defendant—The  liquidator  cannot 
bring  an  action  upon  a  balance  order,  but  be  must  en* 
force  pajment  of  the  amount  of  the  order  without 
further  action  :  ord.  42,  r.  24.  In  the  same  way  an 
action  cannot  be  brought  to  enforce  an  order  to  pay 
alimony :  Bailey  y.  Bailey,  32  W.  B.  856, 13  Q.  B.  D. 
855.  This  action  is  brought  with  the  view  of  commenc- 
ing bankruptcy  proceedings. 

Herbert  Beed^  in  reply. — ^The  case  of  Bailey  ▼.  Bailey 
differs  from  the  present,  because  there  there  was  no 
debt  except  under  the  balance  order.  Herd  there  was 
a  debt  due  for  calls.  If  iieieisary,  I  ask  lea?eto  amend 
so  as^to  ask  for  judgment  for  the  debt,  and  not  on  the 
balance  order. 

NoBTH,  J. — In  this  case  the  liquidator  of  the  company 
has  obtaiued  a  balance  order  agbioataconttibotory.  He 
tried  to  enforce  the  order  by  meana  of  a  bankruptcy 
notice,  but  failed,  and  now  bringa  the  preaent  action, 
in  the  name  of  the  company,  againat  the  conttibutory, 
for  judgment  for  the  amount  of  the  balance  order,  with 
the  view  of  commencing  bankruptcy  proceedinga  againat 
him.  It  ia  clear  from  the  caaea  of  Carpenter  t.  Thorn- 
ton, 3  B.  and  Aid.  52,  and  Bailey  v.  Bailey  that  he 
cannot  bring  thia  action  to  enforce  the  balance  order. 
If  I  thought  him  reaaonably  right  in  bringing  the 
action,  I  might  have  allowed  an  amendment,  but  I  do 
not  think  ao ;  and,  under  the  oircamatancef»  I  moat  dia- 
mias  the  action,  with  coata. 

8olicitor8,jB€aU4t  Co.;  SweeOand  dt  GreenhiU. 


Chan.  Dir. )  t  i    i  ^ 

North,  J.}  ^^^y^^' 

Jn  re  CoLLoreB's  Sxitlkd  Estaxbs.  («.) 

SttlUd  land— Undivided  moiety-^Tenant  for  life— 
Power  of  eale — CoMurrenee  of  purchaser  of  other 
undivided  moiety— Settled  Land  Aet^  1882  (45  <ft  46 
Vict.  e.  38),  f .  2,  eub-eeetione  (3),  (5),  (6) ;  m,  3, 19. 

A  tiitator  devieed  real  e&tate  iipon  tnut  for 
hie  two  sons,  Jamee  and  John^  in  equal  eharee, 
for  their  reepeetive  livee,  and  after  the  death  of 
either  on  trust  for  the  survivor  and  the  iseue  of  the 
deceased  son,  eueh  issue  to  take  their  parents  share,  and 
after  the  death  of  the  survivor  upon  truet  to  sell  and 
divide  the  proceeds  into  two  equal  shares  and  pay  one 
such  ^are  to  the  issue  of  each  of  his  said  sons,  and  if 
the  sons  or  either  of  them  ehould  die  without  iesue,  then 
to  pay  one  of  such  shares  to  such  pereon  or  persons  as 
the  eon  or  eons  eo  dying  should  by  wUl  appoint.  There 
was  no  gift  over  in  default  of  appiiminwnt.  The  testator^s 

(a.)  Beported  by  J.  Xbustbam,  ESsq.,  Barrister-at-Law. 


son  John  died  without  having  been  married  and  wUk^ 
out  having  everets^  the  power  of  appointment,  and  hie 
undivided  share  passed  to  his  brother  Jamie  at  hdr'aU 
law  of  the  testator,  who  sold  the  undivided  iWe  fo  E. 
Jamee  then  obtained  the  appointment  of  ttoo  tnuteet  of 
the  wiUfor  the  purposes  of  the  Settled  Land  Act,  1888, 
and  gave  them  notice  of  his  intention  to  tdl,  wider  the 
powers  given  by  the  Act^  the  undivided  shart  deeieednpen 
truet  for  him  for  life* 

field,  an  a  eummons  by  the  trustees^  that  Jamm,  Mag 
only  tenant  for  life  of  an  undivided  share,  and  wi  of 
the  whole  settled  property,  had  no  power  to  sell  his 
undivided  sJiare  without  the  concurrence  of  E.,  the  pW'- 
e?Mser  of  the  other  undivided  share. 

Adjourned  summons. 

By  bis  will,  dated  the  22nd  of  AprU,  1852,  J.  OoUiogs 
defised  {inter  alia)  the  White  Lion  Iuq  and  flint 
cottages  atuate  at  Bawtenstall,  in  Lancashire,  totxoiteei 
upon  trust  to  pay  the  renta  and  profits  to  bii  wife  sad 
two  aona,  James  and  John,  in  equal  shai.^s  during  ttuii 
respective  UYes,  and  after  tbc  death  of  hia  wife  to  pay 
the    income  to   his   two  sons,   James   and   John,  is 
equal    sharei    during     their     respecti?e     lives,  ud 
after   the    death    of    either   of    his   two   sons  ipon 
trust    to    divide    the    rents    and    profits    unto  ud 
equally  between  the  teatator*a  surriviog  eon  and  theiMU 
then  living  of  the  deceaaed  aon,  auch  issae  to  take  tlie 
parant'a  share  only,  and  after  the  decease  of  the  suvAne 
of  the  testator's  two  sons  upon  trust  to  sell  and  to  diride 
the  proceeds  of  sale  and  Uie  renta  and  irofits  until  sals 
into  two  equal  parts  and  to  pay  one  of  such  parts  to  the 
isaue  of  the  teatetor'a  con  Jamea  in  equal  ahares  and  the 
other  of  such  parU  to  the  issue  of  the  tesUtoc's  soa 
John  in  equ»l  shares,  but  in  case  the  testator's  sons  oi 
either  of  them  should  die  withoat  leaviug  iisas,  then 
upon  trust  to  pay  one  moiety  of  the  proceeds  of  sale  ana 
of  the  rente  and  profita  nnt*l  sale  to  auch  parson  <^ 
persons  as  snch  son  or  sons  so  djing  without  issue  should 
by  vrill  appoint. 

The  wUl  did  not  contain  any  disposition  of  sitbcr 
moiety  of  the  proceeds  of  sale  and  of  the  rents  aad 
profita  until  aale  in  the  event  of  the  tektitor's  sons  or 
cither  of  them  dying  without  iasne  and  withoot  a- 
ercisiog  the  power  of  appointment  given  by  the  wOl. 

The  teatotor  died  on  the  30th  of  April,  105S,  and  hii 
wife  died  on  the  21at  of  April,  1876. 

On  the  19lh  of  January,  1876.  ahortly  before  the 
death  of  the  widow,  the  testator's  aon  John  CoUiage 
died  without  having  been  manied  and  without  harujf 
ezerdBed  the  power  of  appointment  given  to  him  hjwe 
will,  and  thereupon  the  ahare  deviaed  upon  ^"^J^l^^ 
and  hto  iaaue,  being  undiapoaed  of  by  the  wiU>  ^''^^Pt?~ 
to  hif  brother  James  CoUinge  as  the  heir-at-Uw  <><  w 
testator. 

In  June,  1880,  James  CoUinge  sold  and  conveyed  to 
James  EntwUUe  the  share  devised  upon  trnst  tor  ^hn 
CoUinge  and  his  issue  to  which  be  became  entitud  aa 
heir-at-law  of  the  teatator. 

In  Auguat,  1886,  upon  the  application  of  Jm*^ 
Collinge,  to  which  tue  surriving  traatee  of  the  teatatofa 
will  and  Jamea  Entwistle  were  partiea,  the  oout  ap- 
pointea  J.  Taylor  and  B.  H.  Wbittaker  tiustess  of  the 
wiU  for  the  purposes  of  the  Settled  Land  Act,  1883. 

In  September,  1886,  James  CoUinge  gave  to  tt* 
trustees  notice  of  his  intention  to  aeU  the  ub^J!^ 
share  of  which  he  was  tenant  for  Ufe  of  the  W» 
Lion  public-house  and  cottages  under  the  powers  of  ^ 
Settled  Land  Act,  1882.  . 

This  was  a  summons  taken  oat  by  J.  Taylor  ii^ 
B.  H.  Wbittaker  to  determine  whether  James  CoUingaW 
entitled  to  sell  the  undivided  share  in  acooidance  wit& 
bis  notice  without  James  Entwistle  joining  ia  the  aale. 

The  SetUed  Land  Act,  1882,  enaota,  by  section  2  (S> 
that  *'  land,  and  any  estate  or  intereat  thevdn,  which  » 
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thf-ntitti  of  a  flettlamenty  ia  for  parposM  of  thii  Act 
letfledlaad.    •     .     ." 

And  by  seetion  2  (5)  that  **  The  person  who  is  for  the 
Hme  being,  andcr  a  seltlemenfei  beaefielallj  entitled  to 
^omemkm  of  settled  land  for  hie  life.  Is,  for  purposes  of 
tMf  Ael>  tbe  tenant  for  life  of  that  land,  and  the  tenant 
fff  Kfa  Boder  that  aetUement." 

And  by  section  8  (6)  that  **  If,  in  any  case,  there  are 
two  car  moie  persona  so  entitled  as  tenants  in  oommon, 
or  ss  johit  tensnts,  or  for  other  eonoairent  estates  or 
iDteisrti,  they  together  oonstltate  the  tenant  for  life  for 
tbe  parposai  of  this  Act." 

Afldl^Ndion  3  that  ''A  tenant  for  life  (1)  may  sell 
tbe  Mt&d  lead  er  any  part  thereof.     .    .     •" 

And  byieetlon  19  that,  '<  Where  the  settled  land 
coToprisei  sa  ondlTided  share  in  land,  or,  under  the 
settleBCBt,  tbe  settled  land  has  oom^  to  be  held  in  uo- 
divided  ahsief,  the  tenant  for  life  of  an  nndlTided  share 
mayjanoreoncur,  in  anj  manner,  and  to  anj  extent 
neeBMuyor  pioper  for  any  purpose  of  this  Aot,  with 
aoy  penon  oititled  to  or  having  power  or  right  of  dis- 
poiitioD  of  or  ofer  another  undivided  share." 

Ufffohn,  lot  J.  Taylor  and  B.  H.  Whittaker.— James 
CoUinge,  as  tenant  for  life  of  an  undivided  share  of  the 
Ktaeft  land,  esanot  sell  without  the  ooncurrence  of  the 
ovneioi  tbe  Qkhar  undivided  shar^.  The  settlement  com- 
pistB  Uw  whole  land.  The  undifided  share  sold  to  Mr. 
Batwisae  is  not  taken  out  of  the  settlement,  and  is  still 
subject  to  tbe  tnist  for  sale  on  the  death  of  the  snrt ifor 
of  tbe  testator's  two  sons.  James  GoUioge  is  not  tenant 
for  Ute  of  tbe  wbde  land  subject  to  the  settlement,  and 
tbe  Settled  Lead  Aet  does  not  empower  a  tenant  for  life 
of  to  aodiflded  moiefty  of  the  land  to  sell  the  undi? ided 
Bo^yalooeL 

Be  K/errad  to  the  Settled  Land  Act,  1882,  ss.  2  (5) 
W,  S,  19;  Atkiiuon  v.  Bruce,  83  W.  R.  899,  34  Ilnd. 
445, 30  Cb.  D.  605,  31  Ibid.  577. 

^Slnd^ibr  James  Collinge. — Tames  Oollinge  is  tenant 
for  life,  end,  as  snob,  can  exercise  tbe  power  of  sale 
ofcr  bb  BBdivided  moiety :  Settled  Land  Act,  1889, 
«- 1  (5},  3.  He  is  not  prevented  by  section  2  (6),  which 
Tefin  to  esses  where  there  are  two  persons  "  so  en- 
titled "-4bat  is,  entitted  as  tenants  for  life,  but  here 
Kr.  Satviitle,  the  owner  of  the  other  undivided  share, 
isBctatmsat  for  life:  Atkinson  y.  Bruce.  He  is  not 
cfiKted  bf  section  19^  which  only  confers  on  tbe  tenant 
for  life  fte  additional  power  of  concurring  with   the 

ovBffof  soother  ondinied  share  of  the  settled  land  in 

MUmgirbae  advisable. 

KoKTE,  J. — I  do  not  think  that  Mr.  James  Oollinge 
^  power  to  aell  his  uodifided  share.  He  is  not 
kmsfldaOy  entitled  to  settled  land  for  his  life,  but  only 
tB  as  nadifided  ahsra  of  settled  land.  The  property 
■BUsd  was  the  whole  of  tbe  land,  and  not  an  undi?ided 
^Knti  it.  Bat  upon  the  death  of  John  Oollinge  his 
^E^ifided  share  pasaed  to  his  brother,  James  Oollinge, 
lbs  aid  ft  to  James  Enttristle.  The  beneficial  interest 
isftatindlvided  share  is  taken  out  of  the  settlement, 
^ftsibsn  is  stm  subject  to  the  trust  for  sale  of  the 
^■MsMtOed  property  upon  the  death  of  James  Oollinge, 
tbsmniior  of  the  teetator's  two  sons,  and  cannot  there- 
Are  fee  i^arded  as  taken  out  of  the  settlement  for  all 


If  JsBMs  Collinge  had  been  tenant  for  life  of  the 
viole  sobject  of  the  settlement  he  could  have  sold,  even 
tf  tte  sn^ect  of  the  settlement  had  been  only  an  un- 
4f*idsd  share  cf  land  ;  but  he  cannot  sell  hie  undivided 
Asfe  nader  the  oircamsttnoes  cf  this  case.  Section  3 
«lfte8ettted  Land  Act,  1882,  gives  to  the  tanant  for 
Vb  power  to  sell  **  the  settled  land  or  any  part  thereof," 
^  if  the  Lpgialature  had  intended  these  words  to 
Male  an  nndivided  share  I  think    It    woull    bavo 


specially  mentioned  an  undi? ided  share,  as  the  Aot  in 
several  aections  specially  deals  with  undivided  shares. 
The  definition  of  the  words  «  settled  land"  in  section  2, 
snb-section  3,  shows  that  in  this  case  the  term  *'  settled 
land  "  means  the  whole  land  included  In  the  settlement. 
Sob-section  5  of  that  section  defines  the  tenant  for  life 
as  the  person  beneficially  entitled  to  poscession  of  settled 
land  for  bis  life.  Bat  here  James  Oollinge  Is  not 
entitled  to  the  possession  of  settled  land,  but  only  of  an 
undivided  share  of  it;  and  he  is  not,  therefore,  the 
tenant  for  life  of  settled  land.  Then  nub-section  6  of 
that  section  deals  with  tbe  case  of  tenants  in  common 
and  for  other  concurrent  Interests,  but  it  does  not  say 
that  each  of  them  shall  be  a  tenant  for  life.  [His  lord- 
ship read  the  section,  and  continued  :^  That  shows 
that  where  there  are  two  or  more  tenants  in  common  or 
for  other  concurrent  interests  they  together  make  a 
tenant  for  life  under  the  Act.  During  the  Joint  lives  of 
James  and  John  Oollinge  neither  of  them  alone  could 
hafe  sold  bis  nndivided  share,  and  if  James  Oollinge 
alone  conld  not  have  sold  bis  undivided  share  while  ttie 
otbcr  undivided  share  was  vested  in  John  Oollinge,  it  is 
not  easy  to  see  why  he  can  sell  alone  now  that  the  other 
undi  Tided  ahare  is  vested  in  James  Entwitlle.  TLen 
section  19  provides  that  the  tenant  for  life  of  an  un- 
divided share  may,  not  sell,  but  **  join  or  concur  "  with 
any  person  entitled  to  another  undivided  share  in  selling. 
[His  lordship  read  the  section,  and  continued  : — ]  It 
WS8  contended  that  that  section  does  not  prevent  the 
tenant  for  life  of  an  undivided  share  of  settled  land  from 
acting  alone  In  selling  that  nndivided  share,  but  gives 
him  an  additional  power  to  concur  in  selling  it,  and 
does  not  interfere  with  the  power  of  sale  previously 
given.  I  think  if  that  had  been  intended  it  would  have 
said  may  either  sell  bis  undivided  sharer  or  concur  with 
any  person  entitled  to  another  undivided  share  in  sell- 
ing. The  Legtslstnre  has  taken  care  to  protect  the 
interests  of  persons  entitled  in  remainder,  and  it  Is 
obvious  that  there  may  be  reasons  why  it  would  not  be 
for  tbe  interest  of  such  persons  that  a  tenant  for  life  of 
an  undivided  share  should  have  power  to  sell  bis  nn- 
divided share  alone.  There  must  l>e  a  declaration  that 
James  Oollinge  has  no  power  to  sell  according  to  the 
notice  given  by  him  or  otherwise  under  the  Settled  Land 
Aot,  1882,  except  by  concurring  with  the  owner  of  the 
other  undivided  share  under  the  19th  section  of  the  Act. 

Upjohn, — I  ask  that  the  costs  of  the  trustees  may 
come  out  of  the  whole  estate* 

KoRTH,  J. — ^I  cannot  order  costs  to  be  paid  out  of  Mr. 
Entwistle's  share  in  his  absence ;  and  as  the  trustees  are 
only  trustees  for  the  purposes  of  the  Settled  Land  Act, 
1882,  and  have  no  estate,  I  cannot  direct  them  to  retain 
their  costs  out  of  moneys  coming  to  their  hands  under 
section  43.  I  can  only  give  them  liberty  to  apply  for 
their  costs  on  the  realiaation  of  any  part  of  the  eetate. 
There  will  be  no  costs  of  the  tenant  for  life. 

Salicitors,  Clarke,  Woodcock,  A  Byland. 


T^7\  '-«»«'"• 

In  re  Bill. 
SulTteht  f?.  Ball.  («.) 

Witt^Condrueiion — Die  wUhout  leaving  isiue  maU. 

A  teetator  htqueaiJied  his  reeida^ury  pereonal  esiaU 
upon  trust  for  tT.  K,  B.  and  hie  ieeue  mode,  and  in 
default  of  euch  ieeue  for  R.  B.  and  his  issue  male, 
**  and  in  eaee  the  eaid  R.  B.  shall  die  wUhoui  leaving 
iseue  male,'*  then  over  to  J.  B, 

(a.)  Keported  by  J.  Tbustram,  Bsq.,  Barrister»at>Law« 
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HiOB  Court. 


Ik  xb  BaXiA. 


HlOH  GOUET. 


B.  B.  died  tM  M«  UfMm  of  W.  K,  B.y  having  had 
one  child,  a  j^n,  wlto  predumued  him.  W.  K.  B,  afUr-' 
wcu^  died  wHhmii  i$mM. 

Edd,  thai  the  words  *<  die  ii7teA<m0lMWn^f8Mi  mafe  " 
ymmI  be  eondrued  as  **  die  withomi  hamng  ietme  male 
Jiving  at  hie  deaih"  tmd  not  eie  **  die  without  Jhturing 
had  tmne  nude"  ;  and  thai  the  gift  over  to  J.  B.  took 
effect. 

White  V.  Hight»  18  Oh.  D.  751,  87  W.  B.  Dig.  245, 
noi  followed. 

Adjonnied  sommoa*. 

The  aottoa  wm  brought  for  tbe  4i»toraiiiiftlioii  of  tb« 
conatraatitn  of  the  will  of  Sir  Altxaader  Joha  Ball, 
and,  if  neoeesary,  for  admiaisttation. 

Sir  A.  J.  BalU  by  hie  will,  made  in  1809,  beqaaatiMidt 
hie  moaey,  chattels,  stocks,  fmidB^  Maaxidee,  and  all 
other  bis  persoaal  eatare,  t^  troatoes,  ^pOA  tmat,  for 
sale  and  conTersion,  and  to  inveat  the  proceeda  in  the 
parchaie  of  real  estate  or  npon  Padiamentary  or  real 
securities,  or  in  the  purchase  of  stoek  la  any  of  tba 
pnbUo  funds,  and  to  pay  hia  wife  aa  annaitj  ei  £1,300 
for  life,  and  to  pay  the  r<>sidue  oi  ti»e  iacoaie  to  bia 
eldest  BOD,  WiUiam  E^th  Ball,  for  lifa  oa  aitaiaiog 
tirenty-fiTe;  and  the  teatator  dealared  that  in  ease 
William  Keith  Ball  should  marry  and  iMwe  ebildian  tba 
testator  declared  that  the  whole  of  thd  inlerett  of  bia 
trust  eatates  should,  after  tfaa  death  ol  WaUasa  Keith 
Ball,  go  to  the  aee  of  hia  fiiat  sao  and  Ibe  heiw  laaleof 
bia  body,  and  for  default  of  iasue  to  tba  aaeai^  the  otbai 
sona  of  William  Keith  Ball  and  these  haira  aMk  aoaoea* 
siTely,  and  i«  default  of  aucb  iastta  mala  that  the  whole 
of  tba  interest  of  his  truai  eelataa  shoulA  go  to  Bobart 
Ball  and  hia  heiza  mole,  and  the  will  protided :  **  And  in 
case  the  said  Bobeit  Ball  sbaU  die  wilrbont  lavfiiig  ieaoa 
male  lawfully  to  ba  begotten,"  then  the  ioteasatof.  the  tea- 
tator^a  tmat  ettatea  waa  to  go  to  John  Bali  and  tba  hain 
mala  ol  hia  body  soeeesaiTely^ 

The  teetator  died  ia  180tf,  and  hia  widow  died  in  1832. 
William  Bobert  Ball  (in  tha  wili  oaUad  Bobeat  BaU)  died 
in  184i,  having  had  one  child,  a  son,  who  died  in  1841. 
WiQiam  Keith  BaU  died  in  lti74,  without  iseoa.  John 
Ball  died  in  1876,  leaving  the  dsfeadaal,  Geaiga  Keith 
Ball,  aad.  several  childien  hiia  aarviviag. 

It  bad  bean  decided  by  tha  Hoaae  of  I«oida  in  another 
action  U  Ball  v.  BaU  (1875,  £.  13a.)  that,  aoooiding  to 
the  true  construction  of  the  will,  the  teatator's  estate  was 
not  oonverted  in  equity  into  reid  estate,  but  retained  its 
quality  of  personalty. 

The  statement  of  daim  in  tba  preeeat  nation  alleged 
that,  aa  the  prepeitsf  romninsd  paweiaaKyv  and  in  tba 
event  whiah  bad  happened^  that  William  fiobert  BaU 
had  bad  a  aoa  who  ptedaoeaaad  hiai^  tba  aetata  of 
WiUiam  Babert  BaU,  although  bt  form  a*  estate  taU, 
waa  an  abe^nta  inke^  and  thab  the  wotda  of  the  gift  over 
'*  die  without  leaving  isane  nuda  "  aHiafe  ba  aonatmed  as 
"  die  without  bavinir  iNdl  ^Maa  mafte^"  so  that  the  gift 
over  to  John  Ball  ao4  ^i*  hein  mala  failed. 

This  waa  a  summons  under  the  Bules  of  Ck>urt.  1883, 
ord.  25,  r.  4,  by  the  defendant,  George  Keith  BaU,  to 
strike  out  the  statement  of  claim  in  the  action,  on  the 
ground  that  it  disclosed  no  reasonable  cause  of  action. 

OocHmmf  Q.O.,  a,ud  Dauney,  for  the  summons. — The 
gift  over  to  John  Ball  and  his  heirs  male  took  effect  iu 
consequence  of  the  death  of  WilKam  Robert  BaU  '*  without 
leaving  issue  male."  Those  worda^  as  applied  to  per- 
sonalty, moat,,  in  the  abaenoe  of  apadal  circamatanoas, 
be  oonatrued  literally  aa  without  leaving  iwue  nwtle 
living  at  bit  death  :  Forth  v.  Ohapwtan,  1  P.  Wma.  663  ; 
Oroohe  ▼.  Do  Vandoe,  9  Yea.  19T. 


*"  die  without  bavhig  had  ieaue  male  "  :  Whik  t.  Highly 
12  Oh.  D.  751,  27  W.  E.  Dig.  245;  Treharne  v.  Lw» 
tan,  2S  W.  H.  790,  L.  &  10  a  B.  459  ;  in  re  Jock- 
eon*e  Will,  28  W.  B.  209,  13  Ob.  D.  189;  White  f. 
Hia,  li.  B.  4  Eq.  M5;  ManhaU  v.  SiU,  2  M.  I;8. 
608 ;  Oatamajor  vw  Strode,.  8  Jmc.  14 ;  Ex  parts  fioopir, 
1  Drew.  264. 

Cooheon,  Q,C.,  fa  reply.^Tba  aaee  of  Wh^  t.  EiqU 
is  peenliar«  In  all  other  oaaea  where  the  court  has  coa- 
strnad «« leaving '*  aa  '*  having  had  "  iaiue,  it  has  odIj 
done  so  to  prevent  the  diveetiag  of  alaaily  vestsd  prior 


Kem^mk  JRainXwr,  fot  the  phdBtiiL*«Tlla  gifb  to 
Wniiam  Robert  BaU  in  the  event  whiob  happesed  ba* 
aaasa  absshite  and  tba  gift  over  Mlad.  Tba  woida 
''•dia  iMMit  laaviag  iecue  mal*'*  muat  be  ornstraed 


NoBTH,  J.— The  qaaatlim  fo«  oansideration  ii  the 
ling  of  tba  wotda  "*  in  eaaa  the  said  Robert  Boll 
shall  die  without  leairiag  Ivoa  mala.'*  I  do  not  thiik  it 
makea  aay  dillaraMa  that  thewiU  ia  this  ease  is  prior 
to  the  WnU  Aot,  aa  the  aetata  is  personal  eitits. 
Aeeordittg  to  nauMNmia  dadsioaa,  of  vrhtch  For^  ?. 
Ohapmam  is  lefevred  to  aa  tba  leailng  authority,  if  tlw 
gift  bad  been  •^  if  be  aboiM  die  without  isene,'*  it  eoold 
have  meantwitboatiseneHviagat  bia  death ;  and  all  doubt 
on  that  point  is  removed  by  the  fact  that  the  wordib«n 
are ''  ahaU  die  without  lewviag  Isaoe  male,"  whiob,  hiIm 
thoee  woida  are  vaad  ia  eema  aeaondary  senae,  voald 
mean  without  lawviagissaeaaalellvfaig  at  his  death.  It 
is  dear  that  the  tsetator'aivtentioa  waa  that  the  ptsiioa 
gift  ahould  ba  divastad  in  the  event  of  W.  R.  BaU  dying 
without  leavfaif  iaaoa  mala  Uving  at  Ma  death,  whstevtc 
theea  words  may  meaa;  and  taUag  tboaa  woida  Uterally, 
that  baa  actuaUf  happeaed.  Ha  died  without  loafing 
aay  isane  liviag  at  bis  daaMi  beoaaae,  though  he  hadoao 
child,  that  ebild  died  beibve  him,  and  witboot  issos. 

Tbe  phiintfff  eontaads  that  tha  worda  *' shall  dw 
without  leaving  issue  male"  are  to  be  read  '•without 
having  had  issue  male,"  and  xelianoe  Is  placed  oaa  ssriM 
of  eosee  whete,  foreertain  reaaona^  tba  ward  '*  leafing 
has  been  construed  as  equivalent  to  *'  without  haiiog 
had."  The  first  caae  cited.  Ex  parU  Hooper,  it  Qot 
much  in  peiat.  Tbe  words  were  different.  The  dsoidon 
might  stand  on  totaUy  diflDraat  grounds,  i^nd,  as  wtf 
polttted  oat  in  tbe  note  in  Jarman  on  WiUs,  4<h  ed.,  f oL 
2,  p.  460»  the  deeiaioa  of  the  Yioe-OhaneeUor  oa  tbrt 
point  baa  bam  misaadentood  on  several  oceariooi ;  ud 
it  doea  aot  seem  to  me  to  bear  verj  much  on  the  point 
in  queetloo.  Tbe  proposition  in  Jarmaa  on  WiUs  is  if^ 
down  tbQa:-~LHia  lordahlp  than  read  the  refefoase  to 
MatOand  v.  Chatie  from  vot  2^  p.  823,  sad  oon- 
tiaaed:— ]  ^  __^ 

The  rule  waa  dearly  laid  down  in  WhOe  v.  BO.  TUve 
property  was  given  in  trust  for  the  danghter  &r  Kf^  J"" 
after  her  death  between  aU  her  ehildren,  if  nae  tbaa 
one,  tiieir  heirs  andaaaigna ;  if  but  one^  to  hii  or  berheini 
and  aaaigna ;  in  ease  the  danghter  ahonld  ^'P^^^'^'^n^ 
under  twentywoneor  aftfrwarda  without  leafing  » J  «»^ 
or  obttdnsn,  then  the  property  waa  given  ovet.  It  w 
held  that  tbe  ofaQdren  took  at  their  births  iodefe^^ 
intereatahk  fbein  remainder  expeetaaton  thedestholOME 
mother.    The  Vloa-OhanoeUot  aaym :— •*  The  esse  of  iS» 
parte  Hboporh  rather  weaker  thaa  the  pteeent,  bwMse 
die  pihidple  which  has  prevailed  ia  aU  thesa  (MS » 
that,  where  you  iind  an  intentloii  that  a  child  abaD  W 
a  veetsd  interest  at  a  paztieular    period,   and  «^ 
introdnead  which  would  diveai  the  intcvaat  in theeMtf 
of  the  parent  dying  without  leaving  the  chfld  snrfifgfr 
if  tha  itttereet  baa  once  veatad,  the  ooazt,  oonsUMr 
that  the  tesUtor  has  totended  to  maha  provision  fot^ 
chUd,  will,  nnleaa  the  teatotor  haa  too  dearly  ^sp^ 
bis  opiaien  to  admit  a  doubt,  straggle  to  madntaia  m 
1  veatad  gjf t  rather  thaa  take  it  awaj  from  the  issue  m 
:  favour  of  some  ooUataral  obieeta.**    Then  he  s^rs:^ 
'^Itt  the  other  case  that  haa  bean  dtad,  of  Kennedf  f- 
Sedgwidk,  there  waa  fbund  an  addMoiial  drenmstaaos 
which  atreagthened  tiie  ease— namelr,  that  it  shoou 
vest  in  the  ohUdten  at  twenty-ose,  and  then  there  wm  » 
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HmOniBT: 


In  bi  Ball.-— Fotfsm  v.  Wkbelvr. 


High  Court. 


giftoferin  the  &reot  of  the  parent  dying  without  leaT- 

ia$  cfcQdnD.    In  that  oaae   '  leaving '    waa  oonttraed 

'btfing.'  The  intent  to  vest  wae  plain  and  manifeet ;  the 

iitat  to  difest  was  not  ao  plain  and  manif eet.    *  LeaT- 

iag*  U  i  woid  that  mej  be  oonetraed,  in  it*  primary 

MBK,  aleatiDgon  ftiB  deoeaae  of  the  person  to  whom 

the  vorl  appKss ;  but  it  has  been  construed  as  *  having 

lite  than  thst  a  diild  should  be  deprived  of  a  vested 

nimit  wUdi  teenu  to  have  been  made  as  a  profidon 

for  it.**    Anft  fantber  on  be  says :  —  **  The  ciroumstanoes 

of  tUissMfiillj  justify  me  iu  applying  the  principle, 

ocigtnaUy  fbandsd  on  marriage  settlements,  that  the 

coiiit  wBl  fnonr  a  plain  intention  to  provide  for  ebll- 

drni  vboB  th«  eontest  is  between  smrvlring  children 

sod  the  npmntatiTea    of    deceased    children.    The 

teftstot  Im  hers  made  careful  arrangements  for  the 

dirision  of  \m  property  among  his  children^  and  the 

conteetslthii  aoment  is  between  a  son  of  the  tenant 

for  life,  who  may  be  living  at  her  death  (she  is  now 

living),  iwl  her  brother.'*    Therefore  he  extended  the 

esse  of  KttleoMnt  to  wills.    Then,  a  little  further  on,  he 

ssid  .'-"The  only  c|ua8tion  I  have  to  consider  is,  whether 

thewrd'ksvlDg'can  be  construed  here  as  'having,' 

tsd  I  fiod  thst  it  has  been  so  construed  in  like  cases.     I 

eem  fiod  no  mbstantial  difference  between  vesting  at 

twentf-ooe  a&d  verting  at  birth  ;  and  then  all  the  cases 

tsy  ii  there  is  a  vetted  Interest  It  shall  not  be  divested 

by  the  lompVe  naA  *  leaving '  in  a  case  of  this  kind, 

when  a  psnnt  is  providing  for  children  by  his  will. 

It  esmiotdepiivs  the  Itmily  of  one  of  the  children  of 

thst  pvovicoa  beosnse  the  child  does  not  survive  the 

tenaat  for  HfeL"   The  same  principle  was  followed  In 

Trdmne  r.  jCoyiM.    There  the  facts  were  that  the 

pHpo^mglTao  to  the  granddaughter  of  the  testa- 

toi  fbr  JIfe,  end  sfter  h«r  death  to  her  children  in  equal 

Aam,  mi  it  At  died  leaving  no  issue,  the  whole  of 

^property  was  to  go  over  to  the  next  of  kin.    There 

thevofds  "leaving  no  issue*'  were  construed  "having 

hid  M  iMBe";   and  Oleasby,  B..  who  delivered  the 

]iagBnit  of  tiie  court,  say8:~<'We  think  that  the 

*"t>MritiaB  spplioable  to  this  case  are  so  clear  and  so 

•<ni«  ftst  we  should  not  be  Justified  in  saying  that 

tiuy  sn  vnog.    The  position  they  lay  down  is  tha^ 

vtoe  m  oiifee  is  vested  in  children  After  a  gift  to  a 

pnest^tbcDtfae  gift  oter  in  case  of  the  parent  dying 

viftint  hsiiBg  isaae    must  be  read  *  having  had  no 

lane,'  ii  ^g^  to  carry  into  effect  the  intention  of  the 

Mrfor;  ad  this  rests  upon  the  highest  authority,  and 

gtwbMk  forther  than  the  case  of  MaiUand  v.  Ohalie, 

which  viisdeeieion  of  Ylce-Ohancellor  Leach."    Then 

^  fiiote  v&at  I  have  already  stated  from  Jorman  on 

Wilb. 

^  cass  ef  Whiie  ▼.  Eight,  most  relied  on  by  Mr. 

iMwr,]!  fiitingoiBhable  from  the  cases  which  have  been 

"■fcnvd  ts.     'Ame  the  testator  gave  real  estate  to  his 

piiilsi^ier  absolutely,  and  then  proceeded :    **  In 

y  fts  nid  Alice  White,   my  granddaughter,   shaQ 

^"ffKlsdspart  this  life  before  the  deoease  of  her  said 

■^^  or  after  her  decease  without  leaving  emj  Issue," 

^j^Myheiead  shall  die  without  leaving  any  issne, 

'^~     ~  in  sooh  case  I  give  and  bequeath  and  devise  '* 

over.     That  was  not  a  gift  for  a  limited 

^  remainder  over  to  other  persons.  In  default 

^■7«Klhom  being  living  at  the  death  of  the  first 

j^ftt^hover  vras  to  take  effect ;  but  there  waa  an 

■Miilii^to  the  first  taker  subject  to  being  divested, 

^■dJIii  aeie  like  the  present  case  than  some  of  those  to 

vUsh  I  hsve  referred.    There  the  Yioe-Chancellor  came 

^  AenBM  eonclnaion  as  was  come  to  in  the  other  cases. 


is 
Isnving 


that  the  court  will  read  the  words 
equivalent  to  '*  without  having 


had  "  if  the  result  is  to  make  the  whole  iustrument  con- 
sistent, to  make  a  gift  over  fit  in  with  the  intention  of 
flhe  testator  as  previeusly  expressed,  and  avoid  divesting 
a  previously  vested  gift.  But  unless  that  result  is 
attained  the  reason  fails,  and  I  have  been  unable  to  find 
any  case  except  Whiie  v.  Eight  in  whioh  the  effect  of  the 
oonstmotion  adopted  has  been,  not  to  avoid  divesting  a 
vested  gift,  but  to  leave  a  veeted  gift  liable  to  be  divested, 
in  a  different  event  from  that  in  whioh  the  diverting 
would  have  taken  place  if  the  word  "  leaving  "  were  con- 
strued literally.  If  the  word  "  leering "  be  construed 
literally  In  the  present  case,  the  absolute  interest 
of  William  Bobert  Ball  would  be  divested  by  his  death 
without  leaving  issue  then  liviag.  If  the  word  **  leaviog  * ' 
be  construed  as  "  having  had,"  ths  absolute  interest  of 
William  Robert  Ball  would  be  divestad  by  his  death 
without  baring  had  any  child.  Whichever  view  is 
adopted  the  will  clearly  contemplates  the  divesting  iu 
some  event  of  the  preriously  veeted  gift  to  William 
Bobert  Ball.  I  find  no  case  except  White  v.  Eight  in 
whioh  the  word  «Mearing"  is  read  as  "haring  had" 
with  the  result  merely  of  altering  the  event  upon  which 
the  divesting  of  a  gift  preriously  vested  is  to  take  place, 
and  I  do  not  find  this  point  dealt  with  in  the  Judgment. 
It  makes  that  case  a  new  one ;  but  the  Yice-Ohancellor 
treats  it  as  covered  by  tho  old  cases,  and  decides  it  on 
the  ground  that  he  is  following  them.  I  feel  bound  by 
ttioee  authorities;  but  I  should  go  beyond  them  if  I 
acceded  to  the  pUintiiFs  contention,  and  I  cannot  find 
any  principle  laid  down  in  White  v.  Eight  to  warrant  it* 
So  far  as  I  am  aware  White  v.  Eight  has  not  been 
followed  by  any  other  judge.  In  In  re  Jackion's  Wdl^ 
it  was  not  cited,  and  the  passage  relied  on  iu  the  Judg- 
ment of  Sir  George  Jessel  has  no  bearing  on  the  preeent 
case.  Under  tboee  ohcumstanoes  1  accede  to  the  appUoa- 
tion,  and  the  statement  of  daim  must  be  struck  out. 

SolidtoM,  B.  C.  Hamratt;  Pair^^  aarrdt,  A  Parker. 


OhmuDlv.  \ 
Eekewich,  J.  f 


Jnly  26,  21;  Aug.  12. 

Foster  v.  'Wbxklkh.  (a.) 
OantriKi^Agreemmt  to  sarisr  inU  agrtemmU-^SpedfiD 


peTfanmwiB''^JkKifmgeB* 

The  defendant  agrend  with  (he  plaintiff  that  the 
defendant  would  enter  into  an  agreement  with  0.  for  a 
lease  from  0,  at  a  certain  rent  for  euch  a  term  and 
subfed  io  such  covenants  as  0.  shoidd  approve, 

Eeld,  that  the  plaintiff  could  recover  damages  from  (he 
defendant  for  refusing  to  carry  out  the  ogremmA  made 
hdween  them. 

This  was  the  hearing  of  an  action  hiDUght  to  obtain 
specific  performance  of  an  agreement,  or,  in  the  altema* 
five,  damages,  and  the  qusstien  was  wiiethar  the  agree- 
ment was  ene  whieh  the  law  cottld  reoegnfae  as  a  Ic^ 
contract. 

On  the  9th  of  April,  1886,  an  agreement  was  made 
between  the  pUiutiff  and  tho  defendant  oontaining  the 
following  terms: — "Within  seven  days  from  the  date 
hereof  Miss  Wheeler  [the  defendant]  is  to  enter  into  a 
binding  agreement  with  Dr.  G.  B.  Ord,  the  lessor  of 
Oedar  Lodge,  Qaeen's-road,  Glapham-park,  for  a  lease 
from  Dr.  Ord  of  the  said  premises  at  a  rental  of  £140 
per  annum  for  such  a  term  (to  commence  from  the  24t;h 
clay  of  June  next)  and  subject  to  such  covenants  as  Dr. 
Ord  shall  approve ;  and  Miss  Wheeler  shall  aoeept  aud 
take  up  audi  lease  when  ready,  and  execute  a  coonter « 
part  thereof,"         ' 

(a.)  Reported  bj  P.  K  Whsblbr,  Esq.,  Barrister- at- Law. 
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The  defendant  ultimatelj  refused  ts  perforin  this 
agreement,  and  the  plaintUf  thereupon  broaght  this 
action,  alleging  that  Dr.  Ord  was  willing  to  grant  a  lease 
to  the  defendant,  and  that  he  had  soflered  damage  from 
the  defendant's  refusal  to  accept  a  lease. 

Barber^  Q.O.,  and  Taie  Lee»  for  the  plaiotifL— Even 
it  spedfle  performance  cannot  be  granted,  the  plaintiff 
is  entitled  to  damages. 

WarmingUm,  Q.O.,andi/b&  Bradford,  for  the  defend- 
ant.— An  agreement  to  make  an  agreement  cannot  be 
enforced.  There  is  nothing  herd  to  ground  an  action : 
Pdorce  y.  WaU$,  23  W.  B.  771,  L.  B.  20  Eq.  492. 

Barber,  Q»0>,  replied. 

Kbkbwiok,  J. — In  tbid  case  I  am  asked  to  enforce  a 
contract  of  a  peculiar  character.  In  April,  1886,  the 
defendant  wished  to  rent  and  occupy  a  house  then  in 
possession  of  the  plaintiff,  as  tenant  nnder  a  Dr. 
Ord.  There  U  some  inaocuracj  in  the  written  agree- 
ment touching  the  reference  to  this  gentleman,  but  he 
is  sufficiently  identified  with  the  lessor  of  the  house, 
and  the  inaccuracy  Is  not  material.  The  plaintiff  was 
willing  that  the  defendent  should  have  the  housei  and 
was  prepared  to  facilitata  her  taking  his  place.  The 
defendant  had  reasons  to  belieTC  that  Dr.  Ord  would 
accept  her  as  tenant  and  grant  her  such  a  lease  as  ah) 
required,  and  the  plaintiff  stipulated  that  she  shoull 
procure  this  to  be  done. 

These  facts  sufficiently  appear  from  the  correspondence 
(which,  whether  strictly  admissible  in  CTidoace  or  not, 
was  read  without  objection),  but,  apart  from  the  corres- 
pondence, may  fairly  be  inferred  from  the  written 
agreement  of  the  9th  of  April,  1886,  which  has  gifen 
rise  to  the  litigation.  The  point  for  decision  arises  on 
the  first  paragraph  of  that  agreement,  which  is  in  the 
foUowing  terms.     [His  lordship  read  the  paragraph.] 

It  is  not  expressed  iu  a  form  usually  adopted  by 
lawyers,  and  some  discussion  might  have  been  aToided 
if  it  had  been  expressed  differently ;  but  I  think  that, 
when  examined  in  connection  with  the  rest  of  the 
agreement,  it  is  sufficiently  plain.  Some  of  the  other 
clauses  specify  what  is  to  be  done  by  the  plaintiff,  or  by 
both  pla&tiff  and  defendant,  but  this  clause  is  restricted 
to  what  is  to  be  done  by  the  defendant  alone  without 
the  plaintiffs  interrentlon,  and  she  thereby  binds  her- 
self, first,  to  enter  into  an  agreement  with  Dr.  Ord  for  a 
lease  at  a  certain  rent,  but  otherwise  according  to  his 
own  conditions,  and,  secondly,  to  accept  such  a  lease, 
and,  if  need  be,  execute  a  countarpart.  It  may  be  that 
if  Dr.  Ord  had  declined  to  enter  into  any  agreement  at 
all,  or  had  imposed  conditions  of  an  unreasonable 
character,  the  defendant  might  have  pleaded  this  as  an 
excuse  for  non-performance  of  the  agreement,  but  that 
question  does  not  arise,  and  I  will  not  enter  into  it. 
Nor  is  there  any  question  whether  the  time,  "seven 
days,"  within  which  the  defendant  bound  herself  to 
enter  into  an  agreement  is  of  the  essence  of  the  con- 
tract ;  for  the  complaint  against  her  is  not  that  she  did 
not  fulfil  her  obligation  within  scTon  days,  but  that  she 
has  not  fulfilled  it  at  all— that  is,  after  the  lapse  of  a  con- 
siderable time,  and  after  every  opportunity  of  fulfilling 
it  has  been  given  her. 

The  defence  is  that  such  an  agreement  as  this  cannot 
be  enforced.  This  defence  rests,  I  think,  on  a  con- 
fusion, not  by  any  means  uncommon,  between  enforcing 
a  contract  and  ordering  a  contract  to  be  specifically 
performed.  A  decree  (to  uae  the  old  chancery  term) 
for  specific  performance  was  and  is  one  method  of  en- 
forcing a  contract,  but  it  was  not  and  is  not  the  only 
method.  A  contract  might  equally,  though  often  not 
so  effectually,  be  enforced  by  a  judgment  for  damages. 
There  are  many  contracts  which  were  and  are  enforceable 
in  one  way,  but  not  in  the  other,  and  until  recent  times 
the  jurisdiction  of  the  Court  of  Chancery  was  limited  to 


the  more  effectual  remedy  and  failed  when  that  oonld 
not  be  applied.  I  assent  to  the  proposition  on  behalf  of 
the  defendant  that  an  agreement  (such  as  ooenn  here) 
to  enter  into  an  agreement  cannot  be  ordered  to  be 
specifically  performed,  on  the  ground  that  before  the  ooait 
can  properly  make  a  decree  of  that  character  it  mast 
be  satisfied  that  the  parties  have  contracted  to  do  lome- 
thing  of  a  definite  character,  sometbiog  aieertalaed,  or 
which  can  be  readily  ascertained,  and  sometbiog,  too, 
which  can  be  done  by  simple  methods  within  the  ooatrol 
of  the  court,  and  which  the  court  can  supervise  and,  it 
need  be,  aid. 

Bat  the  proposition  of  the  defendant  goes  beyond  tbii. 
It  is  insisted  broidty  that  an  agreement  to  enter  iato  so 
agreement  is  not  a  contract  reoognizsd  by  law— tbatii^  it 
not  enforceable.    An  agreement  be'.waen  two  penoni, 
A.  and  B.,  that  oi|e  of  them  will  either  immediatelf  or 
at  some  future  time,  or  subject  to  the  perforiaaaoe  of 
some  condition,  enter  into  an  agreement  with  the  otlier 
is,  I  think,  not  enforceable,  because  it  does  not  fall 
within  the  term  "contract "  as  defined  by  Uw.    Deaoi- 
tions  of  "  contract "  are  to  be  found  ia  the  text  booki, 
and  I  have  consulted  sevaral  of   them,  indudisg  aa 
American  one,  that  of    Mr.   Parsoos.      They  in  aU 
founded  on,  and  many  of  them  bimply  adopt,  tbedsftai- 
tion  given  by  Pothiec  in  part  1,  chapter  1,  section  1,  oibii 
work  on  Contracts.    This  is  hii  defi«Utioa  whiob  I  taks 
from  the  English  translation  of   Mr.  W.  D.  Etsm- 
"An  agreement  by   which    two    parties    reoiproeally 
promise  and  engage  or  one  of  them  singly  promises  and 
engages  to  the  other  to  give  some  particular  thing  or  to 
do  or  abstain  from  doing  some  particular  act.'   Hr. 
Pollock's  definition  in  his   work  on  the  same  subject 
slightly  differs  from  this,  and  is,  in  my  opinion,  mors 
complete  and  more  accurate.    Ha  defines  a  contract,  or 
rather  an  agreement,  to  be  "  an  act  in  the  law  whsteby 
two  or  more  persons  declare  their  consent  as  to  any  vi 
or  thing  to  be  done  or  forborne  by  some  or  one  of  thon 
persons  for  the  use  of  the  others  or  other  of  them " ; 
and  in  commenting  on  this  definition  he  explains  what 
is  intended  by  an  act  in  the  law  saying  that  it  most  be 
on  the  face  of  the  matter  capable  of  having  legal  sllset 
and  concemed  with  duties  and  rights  which  caa  be 
dealt  with  by  a  court  of  juetioe.     Aoceptiog  thie  deOni- 
tion,  I  think  that  such  a  promise  or  engagement  as  I 
have  above  suggested  does  noD  fall  within  it,  for  I  do 
not  see  how  a  court  of  juetioe  can  deal  with  a  matter  so 
uncertain,  or  how,  in  other  words,  legal  effect  eaa  be 
gifen  to  a  promise   or  engagement   as  an  agresflieot 
when  the  parties  have  not  yet  themselves  detennisea 
what  the  agreement  is  to  be. 

These  remarks  would  not  necessarily  be  nipfHi^*  ^ 
a  promise  or  engagement  to  siga  a  particular  doeunent, 
or  even  to  a  promise  or  engagement  to  sign  a  doooment 
to  be  prepared  by  a  certain  person   or  on  de&nod  lines. 
They  are  not,  I  think,  at  aU  applicable  to  a  ptomise  at 
engagement  by  one  or  two  parties  to  enter  into  an 
agreement  of  a  character  ascertained   oc   capsbLe  of 
being  ascertained  with  a  third,  and  I  see  nothing  in  » 
pron^  or  engagement  of  that  character  to  prevent  ito 
being  a  contract  capable  on  its   faoe  of  having  legu 
effect  and  concemed  with  duties  and  rights  which  oaa 
be  dealt  with  by  a  court  of  justice.     The  breach,  tbsie- 
fore,  by  the  defendant  of  the  contract  into  which  ih* 
entered  with  the  plaintiff  by  the   first  clause  of  tte 
agreement  of  the  9th  of  April,  1886,  oonstitntes  a  eia« 
of  action. 

It  is  not  asked  that  the  defendant  shall  be  oid«« 
speciflcally  to  perform  the  contract.  If  she  had  in  w^ 
entered  into  a  binding  agreement  with  Dr.  Ord|  hi 
might,  of  course,  demand  specific  performance  of  thv 
agreement,  and  as  at  present  adyiaed  I  think  that  w 
plaintiff  might  require  the  defendant  to  aoeept  a  Isssi 
pursuant  to  such  agreement  under  the  oontract  of  Am 
1886,  in  the  presence  of  or  poaaibly  eten  without  thi 
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piiwufl  of  Dr.  Ord  m  a  party  to  the  aoiion.  Bat  ft 
ii  eoa«Hi  gioimd  tbat  no  coadade)  agreament  haa 
kM  iBtind  fnto  with  Dr.  Ord;  and  the  aotlon  Is 
Btennrffj  mtad  on  that  bails.  It  foUows  that  the 
pUstifTs  zosudy  ia  in  damages  only,  and  his  oase  was 
flfmd  ID  that  manner. 

I  miist  bdd  the  defendant  to  blame  for  falling  to 
otw into anagrsament  with  Dr.  Ord.  Two  diflleoltles 
0OM  IB  the  coarse  of  the  negotlatloos ;  one  abont 
m  lOowsnM  of  £200  for  rdpairt,  and  the  other  aboat 
the  expeoie  of  obtalniog  the  consent  of  the  ground 
laadloid.  Ai  ngards  eaoh  of  these  dKBooltles  the  de- 
feoduit  hM  hsl  oonoeded  to  her  all  that  she  insisted  on, 
andthtpliiatiffhasmet  her  liberally.  She  nererthe- 
less,  sad  aotvitiistanding  that  praotloally  everyUiing 
was  at  ksgth  astUsd,  dcelines  to  perform  her  eontraet. . 
It  is  Mt  for  me  tu  dloooss  her  moti?ee,  or  to  consider 
whether  kr  eondaet  has  been  perfect  or  otherwise. 
8u9cs  ft  to  siy  thnt,  after  expressing  some  donbt 
whetbir  ibe  woald  oontinue  what  was  s^led  the 
amnfdsmt  or  negotiations,  she  ultimately  determined 
to  Jms  no  more  to  do  with  the  matter.  This  she  was 
mtiUfld  to  do  at  the  liak  of  being  held  Uable  in  a  court 
of  Jostiee,  and  I  hdd  her  liable. 

JThe  adnutted  taeta  of  the  case  point  to  the  conclusion 
that  the  pUdatUf  has  sustained  appreciable  damage  by 
sBdaKfoonag  to  toUU  his  part  of  the  agreement  when 
the  defendant  haa  not  falflled  hers.  Bat  I  have  no 
meaai  of  aiaesriiig  the  asrannt,  and  I  can  only  direct  an 
inquiry. 

Bolioifon  for  the  plsfntiif,  Wanaei/,  Bowen,  A  Co. 

Sofidfon  far  tbs  defendant,  Wild,  Browm^S  Wild, 


Q.  B.  Dif.  (Stephen  and  Oharles,  J  J.)  Deo.  6. 

PnxKT  V.  BoBDrsoir.  («.) 
-^Vodioe— iJiJii^  a  defendani^'FUai  in  abatemmi^^ 

^^if^tenkifH^oini  and  eeparate  Udbility-^It,  8,  C, 

1888,wil«,r.  11. 

^»  sa  adiM  far  a  partnership  debl  the  defendant  haa 
8  r%U,  wader  ord.  16,  r.  II,  to  add  a»  defendant  a 
P^f^^^UiaiMy  liable  wUh  himeelf  for  the  money 
<i^nmei,  Oiei^h  the  plaintiff  ohfecU  to  the  addition. 

^^odallf.  Hamilton,  28  W.  R.  97,  4  App.  Cos.  504, 
/oUowid. 

Tbk  vai  an  appeal  from  Field,  J.,  at  chambers.  The 
vttni  VIA  brought  to  recorer  money  from  a  solicitor 
«^  bsd  been  employed  by  the  plaintiff.  At  the  date  of 
^nlBuicr,  snd  during  the  employment,  one  Edmunds 
w  a  partner  in  the  defendant's  firm,  and,  as  such, 
i^  lisUe  with  him  to  the  plainUlf.  The  defendant 
■nAediader  ord.  16,  r.  11,  to  hafe  Eimunds  added  as 
•'^"■daat  Both  Edmonds  and  the  plaintiff  objected, 
•^Kdd,  J.,  jofnsei  the  order. 
The  drfodant  appealed. 

frbf  Seed,  for  the  defendant.^The  li^baity  of 

P"***-  h  not  Joint  and  soTeral,  although   when '  the 

**■"*•■•  lis  pnnami  into  a  judgment  it  is  83.    If,  tbere- 

.  ^oiB,  oae  sD-oontractor  U  sued  the  others  should  be 

Joised.  Tlii  could  have  been  done  before  the  Judicature 

Aetob^pletin  abatement.    The  Judicature  Acts,  how- 

civ,  do  sot  aitev  the  righta  of  parties,  they  only  regu- 

hle|iDeedQxe.    Therefore,  althoagh  pleas  in  abatement 

^abslished  by  thoae  Aoti,  the  right  remaina.    This  is 

■iidovii  ia  the  case  of  Kendall  ▼.  Hamilton,  28  W.R.  97, 

«%. Cu^  at  p.  5 15,  where  Lord  Cairns  says  :  *<  It  is  the 

'Vt  of  periona  jointly  liable  to  pay  to  insist  on  being 

*"*^tber.*'     The  caaes  on  the  subject  are  collected 

K)  Ifysrtcd  by  Cboil  Obapmak,  Esq.,  Barrister-at-Law. 


la  1  Wou.  Saund.  291.  In  Werdermann  ▼.  SoeiStS  QSnSrale 
d^EleetrieitS,  30  W.  B.  2S,  19  Oh.  D.  246,  Jesiol,  M.B.,at 
p.  251,  ssil  that  a  demurrer  at  common  law  for  want 
of  parties  would  not  lie,  though  you  could  in  some  esses 
plead  ia  abatement,  which  was  the  only  remedy  i  and 
that  ord.  16,  r.  11,  now  profldes  for  such  a  case.  There 
are  gra?e  objections  in  this  case  to  proceeding  by  a  third 
party  notice. 

A.  Walker,  for  the  plaintifl .  —  This  application  is 
made  eolely  for  delay.  The  plaintiff  is  oontont  with  the 
preeent  defendant,  and  is  not  at  all  sure  that  he  has  a 
claim  against  the  partnership.  At  all  ofonts,  a  third 
party  notice  would  be  suffioient  for  all  practical  pur-- 
poses. 

DougUu  WaXker,  for  Edmunds.— It  is  contrary  to  alt 
ordiaary  prlnoiplos  of  justice  that  a  plaintiff  should  be 
farce  i  to  sue  a  defendant  whom  he  does  not  wi^h  to  sue. 
Pleas  in  abatement  era.  abolished  by  the  Jadioature  Act, 
and  there  is  no  new  remedy  of  the  kind  in  that  Act. 
The  proper  course,  therefore,  is  a  third  party  notice.  In  the 
oas9  of  /Morris  ▼.  BeosZsy,  25  W.R.  320,  2  Q  P.  D.  80,  Lord 
Ooleridge,  at  p.  84,  says :  —''The  defendant  to  be  added 
must  be  a  defendant  against  whom  the  pUintiff  haa  some 
cause  of  complaint,  which  ought  to  be  determined  ia 
the  action,  and  it— i.e.,  the  rule  In  question — was  ne? or 
intended  to  apply  when  the  person  t)  be  added  as  a 
defendant  is  a  person  agaiast  whom  the  plaintiff  has  no 
daim,  and  does  not  desira  to  prosecute  any."  In 
KendaU  ▼.  Hamilton  the  dicta  must  be  read  with  regard 
to  the  case.  Tbat  case  arose  while  the  Oommon  Law 
Procedure  Act  was  in  force,  and  under  the  Judicature 
Act  the  rights  are  the  same,  but  the  prooedare  has  been 
altered,  and  if  Edmunds  were  to  be  adied  as  a  thirl 
party  the  defendant  would  hare  all  the  rights  against 
him  which  he  would  have  had  under  the  Common  Law 
Procedure  Act. 

SraPHBir,  J.— This  case  has  been  argued  at  some 
length.  The  matters  in  dispute  in  the  action  arose 
while  Edmunds  was  a  member  of  the  defendant's  firm  ; 
and  the  diffloulty  arises  from  his  interest  in  the  matter. 
Edmunds  does  not  deny  that  he  was  a  member  of  the 
firm,  and  therefore  primd  facie  that  he  is  a  joint  debtor 
with  the  defendant. 

The  defendant  now  asks  that  Edmunds  may  be  added 
as  a  defendant,  as  there  was  a  joint  contract  and  a  joint 
debt.  Bat  the  pUdntiif  says,  "I  do  not  want  Edmunds 
at  all,"  and  Edmunds  objects  to  being  made  a  defend- 
ant. Mr.  Douglas  Walker  has  contended  that  the 
proper  course  to  adopt  is  to  make  Edmunds  a  third  party- 
I  must  confess  that  we  were  both  struck  by  that 
argument,  and  I  do  not  hesitate  to  say  that  were  I  to 
follow  my  own  riews  on  the  matter  I  should  so  decide. 
But  the  case  of  KendaU  ▼.  Hamilton  has  been  cited,  and 
I  feel  bound  by  that  case.  In  that  case  the  House  of 
Lords  decided  that  they  would  allow  the  plaintiff  to  add 
a  defendant.  The  case,  therefore,  does  not  exactiy  corer 
the  present  one,  jeit%\xe ratio  deoidendi  is  in  point.  Lord 
Oaims  lays  down  the  law  rery  clearly,  and  at  p.  516  he 
says :  ^'  Although  the  form  of  objecting  by  means  of  a 
plea  in  abatement,  to  the  non-joinder  of  a  defendant 
who  ought  to  be  included  in  the  action  is  abolished,  yst 
I  conceire  that  the  application  to  ha?e  the  person  so 
omitted  included  as  a  defendant  ought  to  be  granted  or 
refoBod  on  the  same  principles  as  those  on  which  a  plea 
in  abatement  would  hava  succeeded  or  failed."  And  Lord 
Blackburn,  who,  at  p.  542,  goes  into  the  whole  history 
of  pleas  in  abatement,  giTSs  judgment  to  the  same 
effect. 

On  the  other  hand.  Lord  Peczinoe  takes  a  Tiew  of  the 
effect  of  the  Judicature  Act  which,  if  it  applied,  would 
justify  Mr.  D.  Walker's  contention  ;  and  I  confees  that 
if  the  matter  were  new  I  shouH  be  inolined  to  follow 
him.    Having  regard,  howoTor,  to  what  was  said  by 


270 


THE  WEEKLY   EBPORTER.    [Jan.fc,ia88.i      VoL  XXXVI, 


Hi«K  Omms. 


RbO.  V,  1IIDX.AW1P  R^aiTAT  Co. 


High  Oouxt. 


Lords  Oidma  and  Blackborn,  I  tbiak  thct  an  wder  must 
be  madi  to  join  Edmonds  m  a  defsndant. 

Chablbs,  jr.-*I  am  of  tbe  same  optnion.  I  oim  that  1 
ba?e  alteved  my  opioion  on  tfais  point  during  the  progress 
of  tbe  argument  in  deference  to  tbe  deoMott  «nd  tbe 
opinions  expressed  by  the  Hoase  of  Lords  in  Kendall  ▼. 
Hamitton,  Ord.  16,  r.  11,  gi?es  power  to  Join  any  par- 
ties who  ought  to  be  Joined.  There  is  also  under  the 
Jadioatore  Act  a  prooedare  for  making  •  person  not  a 
defendant  a  third  party. 

Now  ft  has  been  deelded  in  KendaU  ▼.  Fomilion,  in 
aooordsnoe  with  King  ▼•  JBoare^  13  M.  &  W.  494,  that 
an  aetion  and  judgment  against  two  of  three  oontraotors 
constitutes  a  bar  to  another  action  against  tbe  third  con- 
tractor. Why  a  barP  Surely  because  the  third  oo- 
contractor  could  have  been  brought  in  by  a  plea  in 
abatement.  But  pleas  in  abatement  are  abolished  by 
the  Judicature  Act ;  and  it  was  contended  in  that  case 
that  now  you  could  sue  a  oo-oontraotor  after  baying  ob- 
tsiued  Judgment  against  his  fellow  co*contraotors.  But 
Lord  Ofdms,  in  the  passages  whioh  baTe  been  already 
cited,  thought  that  the  right  of  the  defendant  to  bring 
in  a  co-contractor  as  defendant  is  a  right  which  the 
Judicature  Act  does  not  take  away  from  him. 

That  being  the  effect  of  KendaU  ▼»  ffamiUon,  it  is 
worth  while  to  notice  the  opinion  of  Jessel,  M.B.,  with 
reference  to  the  abolition  of  demurrers — ^that  a  person 
who  objects  to  the  action  for  want  of  parties  ought  to 
take  out  a  summons  under  order  16  asking  that  the 
necesaary  parties  may  be  added. 

Therefore,  under  ord.  16,  r.  11,  it  appears  to  me  that 
we  can  add  a  co-defendant ;  and  I  think  that  Edmunds 
must  accordingly  be  added. 

SoMciters  tot  the  plaiatiil,  Lowlm  A  <Jo. 

Solicitors  for  the  defendant,  TT.  RoHnion  Jh  8onB, 

Solicitors  for  Edmunds,  CayUy  A  EdmundM, 


Q.  B.  DIv.  (Stephen  and  \nUs,  JJ.)  July  &1. 

Beg.  9.  MiDLAin)  Railway  Co.  (a.) 

RaUway  Commu$i<men'^uri§dkii9>m'^Arhiiration'-^ 
AfffetmerU  *'  otmjirmed  and  made  binding  "  by  pritmte 
Aot^JReguUaian  of  Railway  Ad^  1873  (36  di  37  Fiee. 
c.  48),  a.  ^^ProMbHinm. 

By  a  private  Ant  betvfeen  twe  raUtsng  companies  an 
agreemettt  made  between  ifiem  toae  edt  out  TedMtim  a$  a 
echeduk,  which  contained  a  clauee  providing  thai  aU 
queeUoni  of  difference  arieing  between  them  B?ionld  be 
determined  by  arbitration  in  manner  provided  by  the 
Railway  Oompaniee  Arbitration  Ad,  1869 ;  and  ihie  was 
**  confirmed  and  made  binding**  by  a  dauee  of  the 
priva^  Aet%  Differeneee  having  carieen^  one  company 
desired  to  refer  the  dieptOe  to  the  MaHway  Oommie- 
sionerti^nder  aedion  8  of  the  Regakttion  ofRa^twaye  Ad, 
1873. 

Held,  ihed  the  right  to  rtfm  dfff'&moei  to  arbitfa" 
tion  wae  derived  from  the  agreement  iteelf  and  that,  as 
the  difference  was  not  •*  required  or  anthorized  to  be 
referred  to  arbiiraikn  i»nder  the  pr&oieione  of  any 
generai  of^.BpeciallAet "  within  eedion  8  of  the  Regtaatim 
ofRaUwaye  Ad,  1873,  the  Railway  GommieoionerB  had 
no  furiedidion  to  mndertake  the  arbitration. 

Application  for  a  rule  nisi  for  a  wiit  of  prohibition  to 
be  made  absolute. 

Under  a  private  Act  (26  ft  27  Vict.  o.  cxiiL)  tbe 
Midland  Railway  Go.  was  amalgamated  with  the  Great 
Western  Railway  Cb.  for  certain  purposes,  to  whioh  Act 

(a.)  Beported  by  S?bnoba  L.  noLLAKo,  Esq.,  Barriste^- 
at-Ivaw, 


a  schedule  (B)  was  attached  of  oevtaln  heads  of  agree- 
ment. By  the  29th  article  of  those  heads  of  agreenaent 
it  was  agreed  between  the  two  eompanies  that  **  all 
questione  of  agreement  not  otherwise  profided  for  wave 
to  be  determined  by  arbitiation  in  manner  prorided  by 
the  BaUway  Companies  Arbitration  Act»1859  (22  4b  23 
Vict.  c.  69)." 

This  agreement  was  oenflrmed  by  the  Aot|  whioh  made 
it  Unding  on  ttia  parties  thereto. 

Diflerenoes  having  arisen,  the  Midland  Railway  Oo. 
desired  to  refer  them  to  the  arMtration  of  the  RaQway 
Commissioners  under  the  Bagnlation  of  Railways  Aot, 
1373,  s,  8,  while  the  Great  Western  Railway  sought  to 
refer  the  matters  in  dispute  to  arbitration  under  the 
aboTe  agreement,  and  obtained  a  rule  nisi  to  prohibit 
the  commissioners  from  hearing  the  case. 

Sir  Horace  Daoey,   Q.O.f   Balfbur  Browne,    Q.O,^ 
and  Meyeey  Thompeon,  for  the  Midland  Railway  Oo., 
sliowed   cause    against   the   rule.— Tiiis  is  a    dfapnia 
whioh,  by  section  8  of  the  Regulation   of    Railways 
Act,   1873,  can  be  referred  to  the  Bailwmy  Oommia- 
siouers,  because  ''It  is  a  diflerenee  which,  onder  the 
protisions  of  a  spedal  Act  passed  before  theAat  of  1873, 
is  required  or  authorized  to  be  referred  to  aiWtatMm." 
If  so,  it  can,  at  tbe  instanoe  of  either  party  sad  with, 
the  consent  of  the  commissioners,  be  referred  to  them  in 
lien  of  the  arbitration  originally  proposed :  Oaiedenimn 
Railway  Oo.  v.  Greenock  and  Wemyee  Bay  RaUww  Co., 
L.  R.  2  Sc  App.  347,  22  W.  R.  Dig.  13;  Great  Woettm 
Railway    Oo.  ▼•    Waierford  and    Limerick    Railway 
Oo„  29  W.  R.  826,  17   Oh.  D.  493  ;  Great  TFeiCsra 
Railway    Co.  ▼.  Haleeowen  Railway    Oo:,    52   L.  J. 
Q.  B.  473. 

Sir  R.  E.  Wehder,  A.O.,  Sir  Henry  James,  Q.C.,  and 
R.  S,  Wright,  for  the  Gratft  Western  Railway  Oo.,  aiip* 
ported  the  rule. — ^The  word  "  authorized  "  in  section  8 
of  the  Regulation  of  Railways  Act,  1873,  does  not  cover 
the  disputes  in  this  ease,  which,  by  speefad  agreement 
oonfirmed  by  an  Act,  wen  to  be  deoUed  by  arbitratioik 
The  Midland  Railway  Oo.  cannot  go  behind  their  ooft* 
tract. 


Stbphsn,  J.— -Although  at  first  sight  there 
some  difficulty  in  this  case,  it  has  become  dear  that  the 
point  is  oomparatifely  a  limple  one.    It  turns  solely  on 
the    language    of    sectioa    8  of    the    Beguliition    of 
Railways  Aet^   1873,  as  compared  with  the  proTiaieoa 
of    the    prirate    Act^     and    more    especially    of     its 
schedule  B.    The  Act  of  1873  declares  that  when  smT 
difference  between  companies  is,  under  the  provisiotts  of 
any  special  Act,  required  or  authoHzed  to  be  rsferred  to 
arbitration,  suoh  difference  may  be  referred  to  the  com- 
missioners.   The  question  is,  whether  tUs  agreement  in 
*'  required  or  authorized  *'  so  to  be  referred  by  any  Act  of 
Parliament  P    If  so,  it  may  be  referred  to  tiie  eomnde* 
sioners.    If  not,  then  the  Great  Wectem  Oo.  is  eotitied 
to  a  prohibition. 

Kow  I  think  that  the  effect  of  section  8  is  timt  fSt^ 
Railway  Oommissioners  are  entitled  to  accept  a 
to  them  in  cases  where  the  differenoe  ii  required 
anthorized  to  be  referred  to  arbitration  by  aay  general  «• 
special  Acts,  but  not  where  the  companies  could* 
their  own  constitution  and  independent  powers,  do  tij 
thing  for  tbemselres;   it  mnst  be  a  disciuet   reqnin 
ment  or  authorization  of  sneh  arbitration  hf  Parliaoi* 

.Now  tin     Caledonian    Railway     Co.   ▼.     (?i 
and  Wemyss  Bay  Railway  Co.  Lord  Oairos' 
seem  especially  applicable  to  the  present  case.     He 
that  **  it  is  dear  beyond  the  possibility  of  argument 
when  an  agreement  between  two  companies  is  soh 
to  an  Act  of  Parliament,  and  when  it  is  enacted  in 
Act  that  each  company  shall  be  required  to  fulfil  all 
profisions  in  the  agreement,  every  provision  and  etipidj 
tiou  in  that  agreement  becomes  as  obligatory  and  bim 
ing  as  if  they  had  been  repeated  in  the  form  of  atntatoi 
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HlOW  OOUBT. 


^1 


J 


Tbe  vords  of  tbe  Art  in  that  case  aeem  to 

ae  to  be  aabetaBtianr  the  nmo  aa  the  woids  in  thia 

liinte  Aot— navelj,  whm,  bj  seotion  63»  tha  heads  of 

sgMBSBt  "are  laqpsstindj  conflnned  and  made  bind- 

iif  OB  the  seival  ooapaoiea  parties  tiiereto.**    And 

mk  vords  andoobtodlj  hare  the  siEBot  ef 

tet  oonfnett  good  as  behMen  the  paitie& 

IVoai  the  otfier  oases  siM  it  appeamfea  me  that  tha 

iegsilljon  or  aotboiisatkm  mentioned  in  seofeian  8  of  tha 

iet  of  187S  is  a  reqnjdtioa  to  do  somstbiog  which  tha 

caUed  npon  to  do,  and  tha 

an  antfaoritj  to  do  that  whieh  theji 

wars  not  aofhorasd  ta  do  without  the  Act.    Looking  at 

»11  tha  osass  ft^ttwr,  I  think  this  applicatian  most  be 

gmoladaBd  a  paohibifelon  issne« 


Wisuk  J.— J  am  ot  t&e  same  opinion.  Broadlj 
ifeaie^  Oa  gaastidn  ia  whettier,  in  a  case  where  an 
agranmsaf  bsCveaa  two  companies  to  which  the  Act  of 
1873  latai^  eantaiaing  a  refeieaoe  clause,  has  bsen 
in  an  Aai  of  Padiamentt  the  necessitf  or 
m  tha  oase  may  be»  of  haTing  their  diapntea 
arWtntlon  haa  been  coTcnd  bj  exprem 
the  I^a^atetnre^  or  is  the  oflbp^ng  of  agree- 
aent  bafcween  tha  parties:  the  action  of  Parliameat 
having.  %aan  oonflned  to  lemoTing  obstades,  actnal  or 
tpptsjhffiwilai,  to  tbeir  power  so  to  contract.  Tbe  sub- 
stsaea  oCIha  Aai  ascsu  to  me  to  be  that  if  substantially 
tfae^^msm  waa  asiaoted  tnd  adopted  bj  aontraot  between 
them,  thaaa  tha  IiigiAfare  does  not  interlare.  The 
^naaOoQ,  ttan.  is  oader  which  head  tha  form  of  worda 

Tbe  ease  of  the  GUadoalan  Oo.  seems  to  me  to  como 
to  thi»-4hat  In  that  case  Lord  Oaims  thought  that  tha 
jpeMr  anaefanants  with  which  he  was  dealing  were 
UfkttOB  inlD  two  elaasasi  and  tiiat  the  first  head  of  tha 
satisfied  and  ecmpleted  by  giving  to  tbe 
been  made  as  to  the  agreement 
Into  bf  atatniory  validity  ;  and  being  of  opinion 
thafc  Iha  saifiar  wotda  had  been  exhausted  upon  gMng 
rtatotay  wfidity  to  the  agreement»  and  finding  other 
WQfAi  aflerwsrda  whieh  niade  no  reference  to  the  mare 
oonlBBSl  butaiium  the  parties*  he  cama  to  the  conclusion 
ttaat  fhim  latter  worda  were  of  a  cUfierent  order  from 
the  tet^  and  that  wfaareaa  the  operatien  ot  the  first  wsa 
to  eanfcr  that  validity  apon  an  agreement  which»  with'- 
ooft  CMidMee,  it  could  not  have,  tbe  operation,  of  tha 
"wmla place  the  agreement  in  a.  diifereni  cato- 
goij^  and  to  leaaove  it  from  the  mere  oatcffory  of  agree- 
fiito  the  higlMT  place  of  specifio  law^  so  that  b^  the 
wfll  of  PsriiaaaeBt  it  ceased  to  be  a  mere  agreement  and 
— aisped  into  a  substantial  enaatmenVh[>  he  ad- 
to  for  tile  benefit  of  the  pubUo. 
r  that  aeeme  to  me^  shortly  atatod,  to  ha  the  ex- 
of  all  that  is  matoiiel  to  obserie 
to  that  dedsien.    Then»  aiyplying  that„  is 

words  whioh 

two  snob 

net*  dthar  as  regards  the 

or  as  to   the   sutjeot-mattoa  with 

The  worda  are  *'  that  the  agreement 

la  eanfimed  and  made  binding  between   the 

If  an  agreeiment  is  confirmed  it  ia  made  bind- 

Che  partiea.    I  do  not  think  one  can  reject 

ffte   iHHHiuii   ''between  the  parties."    I    think  the 

af  time  cxpreesion  must  be  taken  together.    It 


(jfreai  WeUern  BaUway  Co.  t.  Baiuowm  BaUway  Oo. 
I  eome  to  the  oonolndon,  therefora^  that  this  Act  of 
ParUaaami  onght  to  receire  this  construction  apart  frooi 
autbofi^f.and  that  there  ia  strong  anthority  beside  tbe 
mere  words  of  tbe  Aet  in  favour  of  tha  view  we  have  ex- 
pressed.   Thia  rule  must  ha  made  sfcaolttta. 

Solicitor  tor  tha  proaaoutors,  R.  B.  NeUon. 
Solicitors  for  the  defendants,  Beale,  Marigold,  A  Oo, 


J>eoi9^l^ 


1    wflic 


■WK  s^wn  «e  namib  cwwrwh,     Aaen^  appiyin 
fhsse  any  gronnd  whatoTer  iu  the  simple  wo 
hsmabasftnead  here  for  dividing  them  into 
has^  aa  flmsaF    I  think  net*  dthar  as  re 


Q.  B.  Bi».  (Poiloek,  B^,  and  \ 
H«ii%iQ%  J.)  / 

AlO.  f?.   HAXTLBBOmi  YXSXEY  ANB  HtDB.  (0.) 

ArUmm  and  Eabourer$  Dmdling$  Adty  1898  (31  &  S2 
Ffct.  c.  180).  s».  3,  5,  7,  25—"  Owner  "-^Acertud  of 
lidbS19st-^NoUee-^Order /^  work$  to  he  done* 

In  Jidy^  1886,  a  notice  wu  served  by  the  Maryltbone 
Veetry,  under  eeetiont  5  and  7  0/  the  Artizans  and 
LiibourerB  Dwtllinge  Ad,  1868,  upon  H,^  notifying  the 
repori  of  the  Burveycr  that  certain  housee  were  unfit  for 
human  hdbitaimm,  H.  atihai  date  wm  Inmeoftke  houioe 
far  a  iernkwhieh  eoopired  on  the  foUowing  Mkhadmae^ 
Day,  €uti  wae  alto  aeeignm  of  a  rwereiammwy  Mernt 
in  ^  emmo  f^r  a  loam  ^  fi0enfy-oiie  ysora^  to  \e^n 
on  ike  mud  Mtdiadnuw  Ikty^  An  e^tii&r  made  on 
the  report  m  OwtoheTf  1886,  loos  eubeequewUy  miWed  on 
appeal  «n  Januatry^  1887.  Upon  completion  hy  H,  of 
tho  icMwAa  arderody  a  charging  order  taaa  made,  on  hie 
appHoation,  upon  the  prsmiees.  On  an  appeal  hy  way 
of  asiMosaaK  againd  each  charging  order  by  the  fret- 
holder  of  the  prenUeee^ 

EM,  that  B.  woe,  at  the  tkne  when  the  notiee 
wae  eerved^  an  *'  owner "  wUMn  eeetton  8  ef  the 
Act  of  1868,  ae  having  a  poeeeeeery  inttreet  'in  the 
premieee  for  a  term  of  more  than  twenty  "One  years  ;  that 
the  notice  wee,  therefore,  property  eerved  on  hin^;  and 
that  the  liability  or  beneftte  under  the  further  proeeeilnge 
accrued  from  the  date  of  the  notice^  and  not  from  the 
date  of  the  order  for  the  uforka» 

Appeal  by  motion  for  a  writ  of  certiorari  to  remove  a 
ehargiag  oxdar  made  by  the  Vestiy  of  Maaylabona  toto 
tha  Queen's  Benah  Division. 

The  appal  Vint  in  this  case  was  Captain  Benssast  the 
owner  of  the  freehold  of  certain  premises  in  the  occupsr 
tion  of  Hyde.  In  July,  1886,  Hyde  was  the  assignee 
of  the  remainder  of  a  long  lease  of  the  premises  for 
ninety-six  years,  whioh  expired  at  Michaelmas,  1886  ; 
he  was  also  the  asignee  of  a  revecaionary  lease  for 
twenty-one  years,  which  was  to  run  f  vom  tha  same  Stiaha^I- 
maSk  In  July,  1886,  Hyde  waa  served  with  a  notice  from 
the  Marylebone  Yeatry  under  the  Artizans  and  Lahonrete 
Dwellings  Act,  1868,  that. the  psemisaa  weara  reported  ae 
unfit  for  babitatton,  the  receipt  of  which  natica  waa  also 
notified  to  Bemera.  On  September  23  Hyde  attended 
at  the  Testry  tor  the  consideration  at  the  msiitot  under 

\  section  7  of  the  Act ;  but  on  the  application  oi  Bemass's 
representative  the  hearing  waa  postponed  until  Oatoher 
14.  upon  whioh  day  both  Hyde  and  Becnam  attended, 

I  and  an  order  was   made    for  the  demolition  of   tha 


mm^  maana  (hat  an  agreement  is  to  be  confirmed^  and  \  f  remisea.  Agalhst  this  osdee  ^yde  appealed*  and  In  the 
I  is  •»  Wa  valid  agreement,  as  it  piofcssea  to  be,  between  |  interval  he  made  certain  stractuial  alfcswatlona  in  one  of 
lAepMtiaa.    If  the  snl^aot-mattar  of  tiie  agreement  be   ^tihe  houses  complained  of.    This  appeal  was  heard  at 


why  it  should  have  been  neoeesary  to 
for  a  simple  confirmation,,  and  why 


stills 

ft  fe  110ft  aaeessaiy  to  extend  the  words  beyond..  Aa  to 
■Ma  citod  I  agree  wHh  Stephen,,  J.^b  cooMnenta,. 
I  wHl  cedy  say  that  I  agree  entirely  with  every 
i  of  A.  L.  Smith,  J.'s  Judgment  in  the  case  of 


the  Mlddleeex  Quartet  Seseiona  ia  Jannary,  1887,  and 
the  order  of  the  veetry  was  varied,  to  tha  efteoft  that 
similar  struatun^  alteratioea  to  tiiase  whioh  Hjtdat  had 

(a.)  Reported  by  Spbkcsr  L.  HoLfiAMD^  £«^  BanMar- 

st*Law. 
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High  Ooubt. 


Hbg.  v.  Mabtlvbonv  Ybstht  Asm  Htdb. 


HioH  Oovn. 


oanisd  oat  ia  the  one  boase  should  be  oompletecl  in  the 
otbeT  booBea  in  lieu  of  their  demolition.  Hjde  oom- 
munioated  this  result  to  Bemers,  And  informed  the 
latter  of  his  intention  to  carry  out  these  improTements. 
No  answer  was  sent  to  this.  Hjde  completed  the 
alterations,  at  a  oost  of  aboot  £500,  and  thereupon 
applied  to  the  veslry  for  a  obarging  order  under  section 
25  of  the  Act,  and  an  annual  charge  of  £25  3s.  9d.  for 
thirty  years  was  .dade  by  the  festryon  the  premises  in 
Hyde's  faTonr.  Against  this  order  Borners  now  ap- 
pealed. 

PeUe,  for  the  appellant^In  July,  1886,  when  the 
Ant  notice  was  served  on  Hyde,  he  was  not  an  *'  owner  " 
within  section  3  of  the  Artisans  and  Labourers  Dwellings 
Act,  1868,  as  **  a  lessee  for  a  term  of  which  twenty^one 
years  remained  unexpired."  He  had  only  an  iniertae 
lermini  in  regard  to  the  rcTersionary  lease.  The  liability 
is  fixed  at  the  time  when  the  order  was  made,  and  Hyde 
waa^not  then — ^namely,  in  October,  1886,  or  January, 
1887— a  person  qualified  for  such  a  liability :  Beg.  ▼. 
Swindon  Local  Board,  27  W.  B.  732,  4  a  B.  B.  305. 
Hyde  was  bound  under  his  covenant  to  keep  the 
premises  in  repair.  He  chose  to  expend  money  in  thsM 
improTements  and  has  no  r?ght,  as  *'  owner  "  under  the 
Act,  to  have  a  charging  order  made  ia  his  favour. 

Channdl,  Q.O.  {Forrui  FiiUon  and  F.  M'Leod  with 
him),  for  Hyde,  the  respondent. —  Hyde  was  an 
"  owner  '*  under  section  3,  as  being,  in  July,  1886,  **  a 
person,  holding  or  entitled  to  the  rents  and  profits  "  off 
these  premises  f 6r  more  than  twenty-one  years.  There  is 
no  limit  to  persons  "  in  possession  **  for  that  time.  The 
premises  required  certain  **  structural  alterations  "  wbioh 
would  not  oome  under  Hyde's  covenants  "  to  keep  in 
repair."  The  time  for  fixing  the  liability  is  when  the 
nefice  of  the  defects  is  served  ;  otherwise,  if  a  change 
of  ownership  took  place  between  the  date  of  the  notice 
and  that  of  the  making  of  the  order,  the  whole  pro- 
ceedings would  have  to  be  begun  de  novOf  and  might 
again  be  evaded.  Bemers  ncTer  disputed  the  right  of 
the  yestry  to  treat  Hyde  as  owner,  nor  did  he  make  any 
objection  to  Hyde  so  acting  until  the  chsrgiog  order  was 
made,  after  Hjde  had  expended  over  £500.  The  case  of 
Beg.  T.  Syrindim  Local  Board  only  decides  upon  whom 
the  ultimate  burden  shall  fall. 

Fdand  and  EnglUh  Harri9on,  tot  the  vestry.— It  is 
of  great  importance  for  the  vestry  to  know  at  what 
peifod  tbe  liability  accrues.  The  proper  hearing  would 
have  been  on  September  83  had  Bemers  attended,  and 
Hyde  was  then  "owner"  for  more  than  twenty-one 
years* 


Ptde  replied. 


Cur.  adv.  vuU, 


Dec.  13. — PcLLOox,  B. — ^This  is  an  application  for 
an  order  of  certiorari  to  bring  up  a  charging  order 
made  by  the  Yestry  of  Harylebone  under  the 
Artizans  and  Labourers  Dwellings  Act,  1868,  s.  25. 
The  charging  order  under  this  Act  is  made  against 
the  alleged  owner  for  the  time  being  of  the  premises 
in  question.  The  present  application  is  made,  not 
by  the  person  for  whom  the  order  was  made,  but  by 
the  freeholder,  Bemers,  for  whom  the  order  might  have 
been  properly  made.  The  question  before  us  is  whether 
Hyde,  for  whom  the  order  va^  made.  Is  an  ''owner" 
within  the  Act.  The  facts  are  as  follows.  At  the  time 
when  notice  was  served  on  Hyde  that  the  premises  in 
question  were  unfit  for  human  habitatiun  and  ought  to 
be  demolished— that  is,  in  July,  1886^Hyde  was  the 
holder  of  an  unexpired  lease  for  a  long  term,  which  was 
to  expire  at  Michaelmas,  1886.  In  that  respect  alone 
such  a  property  was  not  sufficient  to  make  him  an 
** owner"  utder  the  Act  of  1868.  But  he  also  had  a 
reTerv'oiAry  interest  as  the  grantee  of  a  fresh  lease  to 


run  for  twenty-one  years  from  Michaelmas,  1886.  Wis 
he,  under  these  circumstances,  an  "  owner  "  uader  thti 
AotP  The  Act  defines  ''owner'*  in  the interpntstioa 
clause  (section  3)  as  including  all  lessees,  &c., "  szsept 
persons  holding  or  entitied  to  the  rents  and  proflti  ci 
such  pre^sises  for  a  term  of  years  of  which  twenty-one 
years  do  not  remain  unexpired."  If,  therefore,  ws  take 
the  two  periods  of  time,  tbe  unexpired  period  of  the  long 
lease  up  to  Michaelmas  and  the  twenty-one  yean  to 
commence  from  that  date,  and  consider  the  words  *' enti- 
tied to  the  rents  and  profits  for  a  term  of  which  twsntj- 
one  years  do  not  remain  unexpired,"  Hyds  would 
clearly  be  a  person  not  coming  within  that  exosptioD, 
and  if  so  he  is  to  be  treated  as  an  "  owner." 

But  Mr.  Peile  says  that,  although  Hyde  was  a  leswe 
under  the  first  lease,  he  had  only  an  inkretu  tmm 
under  the  second  lease.  Under  the  Act,  however,  t 
person  ii  not  to  be  held  as  "  owner "  only  it  be 
holds  the  property  as  being  entitied  to  the  rente  end 
profits ;  all  that  has  to  be  considered  is,  has  hs  such  in 
interest  as  to  mako  him  "  entitied  to  the  rents  and  pnati 
for  a  term  of  which  twenty -ooe  years  remain  nnexpind''? 
Upon  that  conetruction  I  think  that  Hyde  wsi,  it  ti»e 
date  of  the  notice,  properly  considered  to  be  an  "  oiser " 
under  the  interpretation  clause  of  the  Act  of  1868. 

But  it  is  said  that,  although  Hyde  may  havebMBU 
''owner"  at  the  time  the  notice  was  served,  awuBiog 
our  constraction  of  the  Act  to  be  right,  that  qoaUfioi- 
lion  ceased  before  any  order  was  served  in  Ngttdto 
these  premises.  The  notice  was  served  in  Joly,a&don 
September  83  Hyde  attended  at  the  vestry  in  punnce 
of  it.  Oaptain  Bemers,  howcTer,  the  freeholder,  wii 
not  in  attendance,  and  to  suit  the  latter's  oonfODienoe 
the  consideration  cf  the  matter  was  adjonmed  tfll 
October  14.  An  order  was  at  that  time  made  lot 
the  demolition  of  the  houses.  In  Janoary,  1887, 
another  order  was  made  varying  the  order  of  demoUtioa 
into  one  for  carrjiog  out  certain  structural  slterstiooi 
after  the  manner  already  carried  out  in  tbe  hiterval  by 
Hyde  in  respect  of  one  of  the  houses  in  question.  Now 
though  in  July  Hyde  was  clearly,  by  our  conetmctioii. 
an  owner  of  a  term  of  which  twenty-ooo  years  reaiatoed 
unexpired,  from  Miihaelmes  Day  that  interest  VM 
diminished,  and  in  October  he  had  ceased  to  be  tnoh  aa 
owner,  since  less  than  twenty-one  years  remained  onex- 
pired.  The  question  for  us  ia  whether  this  f^*"!^ 
order  can  be  maintained  in  favour  of  tbe  owner  sttte 
time  of  the  notice  being  first  served,  or  must  it  oe 
reetricted  to  the  owner  at  the  time  the  order  was  niider 
Now  the  scheme  of  the  whole  Act  seems  to  me  toasffvr 
that  question.  It  contemplates  the  finding  of  s  P«^J 
who,  for  the  purposes  of  the  Act,  shall  be  sa  ''o«]><' 
of  the  premises.  That  owner  is  to  be  served  tja  » 
notice  of  the  surveyor's  report,  and  is  allowed  to  atMna 
tbe  bearing  for  the  consideration  of  thstrepoit*  xne 
same  petson  is  either  to  carry  out  the  imptovem^^ 
ordered  or  to  be  compensated  for  the  demolition  o(  \»» 
premises.  ..  v   u. 

It  was  pointed  out  succestfully,  as  I  tiiiak,  hyjw- 
GhanneU  that  it  could  not  be  intended  bytbeLegUA- 
ture  that  a  new  process  was  to  be  commenced  •^"'•J"' 
there  was  a  change  of  occupier.  The  naw  oooapw 
might  or  might  not  be  the  owner.  It  would  be  noei 
inconvenient  for  local  authorities,  and  eontrsiy  totos 
spirit  of  the  Act,  if  the  liability  waa  to  be  evsdedhy> 
mere  change  of  occupation  by  the  owner  <*•*  ^*?" 
notice  had  been  first  served.  It  was  Intended  to  lU  «• 
llabUity  on  that  person,  being  tbe  "owner,"  in  wWJ 
hands  the  premises  had  been  allowed  to  fall  into  dil^ 
dation.  Here  Hyde  was  such  a  person  and  could  m 
be  treated  as  one  whose  interest  in  the  P^^^'^ff.rJ 
expired.  Where  the  Act  ex  eoneam  U  dealing  witt  ■ 
person  admittedly  interested  in  the  premises,  »  » 
impossible  to  suppose  that  such  person  can  get  rid  ^" 
liability  between  the  receipt  of  the  notice  and  tiieoiu* 
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H»kGovbt« 


Bia.  V,  Mabtlxboki  Yutbt  akd  Htdb.— Iir  lui  Flajt, 


LUNAOT. 


Jv  Ike  vofk  to  be  done,  thiu  quaebiair  bU  liabOitj  by 
MM  tflez  of  time.  It  is  otear  that  tbe  person  who  if 
"seBflr"  within  tbe  terme  of  tbe  Aet  at  the  time  when 
fto  aote  if  lerved  ie  the  penon  liable  under  ell  the 


Ihm  is  ooe  entbority  wbioh  bee  been  dted  by  Mr. 
FeOe,  MiHiiefa,  to  my  mind,  leally  telle  egeinat  him— 
Af.  V.  MudiM  Lo&al  Board,  The  questloii  there  wee 
not  vhe  VM  Utble  to  do  eerteln  iMiitery  aote  nnder  an 
left  MOiewhit  liinilar  in  efleot  to  the  preeent  Aot— 
noMly,  tte  FaUio  Health  Aet,  1876— bat  from  whom 
the  mpawM  for  aiiah  wmk  were  ultimately  reooTerable ; 
lad  it  m  bdd  that  they  oovld  only  be  reoo? ered  by 
jeaitjpjmtnU  from  the  ezieting  owners  from  yeer  to 
yw.  nblielearlj  stated  in  Oockbom,  OJ.'s  Judg- 
msBli  otiMiifae  aii  owner  who  had  Aeet  received  notice 
ae  to  Ike  oioMity  of  the  work  to  be  done,  bat  who  had 
snhiajMfltiy  mid  the  property  and  gone  abioad,  wonld 
nmb  fiiUe  to  paj  f6r  improvements  by  which  other 
oonyln  vere  beneflting.  I  agree  fally  with  that 
dMUoo,  aid  I  think  that,  ae  iUastrating  the  spirit  in 
vkiGkikeeeAetsare  to  be  administered,  it  tells  rather 
mfifou  of  the  reepondent  in  this  case,  thongh  not, 
pabspi,  sp^iesble  to  the  particnlar  point  before  as. 

OnsatiMM  gnmnda  I  think  that  this  appeal  mast  be 


Hiwim,  J.^I  am  of  the  same  opinion.    The  qnes* 

tioabefoises  is  wbeBier  this  charging  order  in  favour 

oC  H7deoi«bt  ts  be  ^iiaabed.    In  July,  1886,  Hyde  was 

snUM  to  tliire  oMSlhs  of  the  nnezplred  long  lease  and 

to  le^ater  n  Jfiabnlnas  Bay  on  a  new  lease  for  twenty- 

oBi  jma,  Alt,  was  Hyde,  then,  at  that  time  witbia 

tbs  oeeptifln  of  sedtlon  3  applicable  to  lessoes— namely, 

"A  pemm  iioldlng  or  entitled  to  the  rents  and  profits  of 

nek  pRBiMi  for  a  tenn  of  which  twenty-one  years  do  not 

isbsIb  uwipiced  "  P    Secondly,  was  the  notioe  as  to  tbe 

fNsdM  being  unfit  for  habitation  rightly  served  upon 

Un?  laa  of  opinion  that  he  was  not  then  within  tbe 

OKpte,  and  tiat  he  was  rightly   so  served.      I  do 

MttUaktlatthe  objeotion  that  be  had  only  an  int€re9$e 

tnrin  St  thai  time  In  regard  to  the  second  lease  makee 

"■Jttnace  under  this  interpretation  olsuie  to  a  per- 

MB  iiilWMtud  as    lessee  for  a  period  of    more   than 

**«tfHae  year  J.     His  title  may  not  have  been  then  in 

eampKli  oomplata.  bat  I  am  satisfied  that  the  Legie- 

^'tae  atBBded  to  indade  persons  in  Hyde's  position. 

^Besfoaddl  question  be  was  entitled  to  three  months' 

ffwwiiiiii,  and  was  then  entitled  to  perfect  his  title  to 

jmamuHi  for  a  farther  term  of  twenty-one  years  eo  soon 

M  tks  old  lease  expired.    Such  a  person  ie  dearly,  in 

■yopiaiett,  an  owner  wiililn  section  3  of  the  Artlzans  and 

Tshfiusn  Dwellings  Aet»  1868,  and,  if  so,  the  notice  was 

Popeily  ssived  on  him  in  July,  1886.    [The  learned 

i<%sbiie  went  through  the  dates  of  the  various  pro- 

aattegi  tsken  ondar  the  Act]   Now  on  the  30th  of  Sep- 

^■Aw  Hyde  had  oeased  to  be  an  owner  within  tbe  above 

*Mriig  of  tiia  eaotlon,  since  bie  interest  was  for  less  than 

^Mil|-ene  years  by  one  day.     Was  he,  then,  the  proper 

9*QS  egeinat  whom  the  proceedings  commenced  by  the 

"^  eve  to  be  continued  f    I  am  of  opioion  that  he 

*>■•  Ike  object  of  tbe  Legislature  was  to  call  on  per- 

*"■  «te  were  owners  at  tbe  time  wheu  tbe  deflmte 

^^^t^  of  the   piemiees  was  discovered  and  reportdd 

^  ssd  notioe  was  served  of  the  same.    That  notioe 

*■*  lo  te  served  on  the  then  owners,  and  the  subee- 

^•■it  praeeedloge  are  merely  a  oontinuance  from  the 

»wbieh   waa  served  on  Hyde  when  he  was  the 

ae  wa  hold,  and  the  pereon  in  wbofe  bands  the 

sere  found  to  have  fallen  Into  disrepair  so  as  to 

Ie  eoBfidered   onflt    for   habitetion.    Tbroaghoat    all 

^1^  proceedloge  Bemers,  who  now  appears  before  ns 

**^cetiag  tj  tbe  charging  order,  has  made  no  objec- 

^to  any  of  tha  proceedings  of  the  vestry i     He  did  not 

^^Iset  to  tbe  order  for  their  demolition.     He  did  not 


appeel  as ''  a  person  aggrieved  "  by  any  such  order  under 
section  9  of  the  Act*  He  was  informed  by  Hyde  of  the 
variation  of  the  order,  and  of  the  structural  alterations 
actually  carried  out  and  to  be  further  carried  out  by  him 
under  the  order  of  the  quarter  sessions.  He  naturally 
made  no  objection  to  that.  But  now,  when  Hyde  has  ex- 
pended between  £500  and  £600  on  these  works  and  has, 
as  ''owner'*  under  the  Act,  properly  obtained  a 
charging  order  on  the  premiees  under  section  S5, 
Oaptain  Bemers  thinks  fit  to  come  forward  and  endeavour 
to  prevent  Hyde  from  being  thereby  recouped.  If  we 
were  bound  by  law  to  saddle  Hyde  with  all  such  ex- 
penses of  course  we  should  have  to  do  so,  with,  how- 
ever, much  regret.  Happily  we  arc  able  legally  to  pre- 
vent such  a  result,  and  I  bold  that  both  the  objections — 
as  to  Hyde's  not  being  an  owner  and  as  to  the  accrual 
of  the  liability  only  at  the  date  of  the  making  of  the 
order  for  the  work— fall* 

As  to  the  esse  dted,  I  rather  think  there  is 
some  section  in  the  Public  Hedth  Act,  1876,  which 
fixes  the  liability  on  the  owner  who  ''makes  default" 
under  the  Ac^— t.s.,  the  owner  at  the  time  when  tbe 
money  becomee  due.  At  any  rate,  practically  that 
deddon  has  nothing  to  do  with  this  case. 

Appeal  dUmUud, 

Solidtor  for  the  appellant,  Oronin. 

Sdidtors  for  the  respondent  Hyde  and  for  the  Mary- 
lebone  Vestry,  The  Clerk  to  the  Vutry. 


trUnacB. 


In  re  Plitt.  («.) 


July  5. 


Lunacy^^Pitiiion  under  Trueiee  Rtlief  Ad'-JurUdie'' 
iiowJudioalure  Ad,  1873,  s.  61. 

The  furiedidion  of  the  Court  of  Appeal  in  lunacy 
tnattere  ii  not  limited  to  pditions  entitled  "  In  Lunact^ 
and  in  the  matter  of  the  Truetee  Ade,**  but  esutende  tn  all 
applieatione  in  Lunat^  whieh  require  an  exerdee  of  the 
furiedidion  of  the  Chaneery  Divieion, 

Tbie  was  a  petition  by  the  personal  repreientative  of 
Hary  Piatt,  deceased,  a  person  of  unsound  mind,  not  so 
found  by  inquisition,  for  payment  out  of  court  of  a 
f  and  which  had  been  pdd  in,  under  the  Trustee  Relief 
Act,  to  the  credit  of  tbe  deoeaeed. 

The  petition  was  entitled  "la  Lnnacy  and  In  theOhan* 
eery  Diririon  of  the  High  Oourt  of  Juetlce." 

F.  Thompion,  tot  the  petition. 

The  OovRT  at  firet  felt  some  doubt  whether  the  oourt 
had  any  original  jurisdlotion  under  tbe  Tru^tae  Relief 
Act,  but  on  referring  to  the  requeet  addressed  to  them 
some  yeare  eioce  by  the  Lord  Chancellor  {vide  20 
SouQiTOBs'  Journal,  45)  to  act  as  additional  Judges  of 
the  Cbancery  Divieion,  it  appeared  that  it  was  not 
limited  to  petitions  entitled  "  In  Lunacy  and  in  the  matter 
of  the  Trustee  Acts,"  but  that  it  extended  to  dl  applica- 
tions in  Lunacy  which  required  dso  an  exercise  of  the 
jurisdiction  of  the  Ohauoery  Biyidon. 

The  terms  of  the  requeet  were  the  following : — *'  As 
It  is  ooufenient  that  orders  should  continue  to  be  made, 
as  heretofore,  in  Ohauoery,  as  well  as  in  Lunacy,  I  have 
to  request  yon  to  act  as  an  additional  Judge  of  the 
Chancery  Dirision  of  the  High  Court  of  Juatioe  for  the 
purpose  of  making  such  orders." 

(a.)  Reported  by  W.  Ivikby  Cook,  Esq.,  Barrlster-at- 
Law. 
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GovBT  OP  Afpxal.  MnraBAL  Water  Bottle  Exohinoi  ft  Tbadb  Pbotbotxov  Soo.  v.  Booth.   Oovrt  of  Appial 


The  GouBT  (Cotton,  Boitbn,  and  Fbt,  L.  JJ.)»  accord- 
ioglj  made  the  order  aaked  for. 

Solicitor,  B,  C.  Adami  Beck. 


crotttt  of  flypeal. 

From  Gban.  Di?.  A«g.  9. 

MlNKEAX  WaTEB  BOTTLI:    ExCHAlffGE    AM)    TeADE 

Pbotection  Society  v.  Booth,  (a.) 

SeBtraini  of  trade^Trade  protedion  iooiau^Buie  not 
to  employ  aervanta  of  other  membere^ValidUy, 

One  of  the  rtdes  of  a  eociety  eitahtUhed  for  the  pro- 
iection  of  a  particular  trade  provided  that  no  member  of 
the  Bociety  should  employ  any  traveller^  carman,  or 
outdoor  emploj§  who  has  left  the  service  of  another 
member,  vnthout  the  consent  in  writing  of  his  late 
employer,  until  after  the  expiration  of  two  years  from 
hU  leaving  such  service. 

Held,  that  the  ruU  impoeed  an  unreasonable  reriraint 
on  trade,  and  woe  therefore  had. 

But,  semble,  a  rule  properly  framed,  preventing  one 
member  from  injuring  another  by  improperly  acquiring 
information  from  a  servant,  wotdd  have  been  valid. 

Decision  o/Obitty,  J.,  affirmed. 

Appeal  from  a  decieion  of  Ohitty,  J. 

The  plaintifls  were  a  eodety  incorporated  under  the 
Oompanies  Act,  1862,  for  the  parpose  of  protecting  the 
intereste  of  «flineral  water  manufacturors  in  London  and 
elsewhere.  The  i4th  article  of  the  articles  of  asaooiation 
provided  that  no  member  ahonld  employ  any  traTeller, 
carman,  or  outdoor  employi  who  iiad  left  the  seryioe  of 
another  member,  withoat  the  consent  in  writing  of  his 
late  employer,  nntil  after  the  expiration  of  two  years 
from  his  leaving  sach  service. 

The  action  was  brought  by  the  society  and  J.  Oox,  one 
of  the  members,  against  Booth  ft  Co.,  who  were  also 
members,  claiming  an  injonotion  to  restrain  the  defend- 
ants from  employing  a  carman  who  had  just  quitted  the 
service  of  Oox« 

The  number  of  the  members  of  the  society  was  limited 
to  600,  and  the  actual  number  of  members  was  179. 

The  members  carried  on  business  in  various  parts  of 
the  United  Kingdom,  and  one  of  them  carried  on 
business  in  New  South  Wales. 

Chitty,  J.,  refused  to  grant  an  interim  injunction,  on 
the  ground  {inter  alia)  that  the  rule  imposed  an  un- 
reasonable restraint  on  trade,  the  agreement  not  being 
between  an  employer  and  his  servant,  but  between 
employers  as  again»t  employed,  and  the  number  of  the 
members  of  the  society  and  its  field  of  business  being 
practically  unlimited. 

From  this  decision  the  plaintifftt  appealed. 

Bomer,  Q.O.,  and  Bradford,  for  the  appellants.— The 
main  quettion  in  this  case  is  whether  this  is  such  a  rule 
as  the  law  will  allow.  The  object  of  the  rule  is  to 
prevent  unfair  competition  by  persons  getting  hold  of  the 
servants  of  others  who  have  acquired  a  knowledge  of 
their  masters'  businesses.  Collins  v.  Locke,  28  W.  B. 
189,  is  an  authority  for  the  proposition  that  persons 
carr}iDg  on  a  particular  kind  of  business  may  enter  into 
reasonable  covenants  for  the  appropriation  of  that 
business.  In  that  case  an  agreement  to  parcel  out  the 
stevedoring  business  of  a  port  among  the  parties  thereto 
was  upheld,  though  the  efCeot  of  it  might  be  to  create  a 
partial  restraint  upon  the  parties  to  exercise  their  trade. 

(a.)  Beported  by  W.  Ivimby  Coox,  Esq.,  Barrister -dt- 
Law. 


[BowBN,  L.J.,  referred  to  Bowen  v.  Ball,  29  W.  B.  367, 
6  Q.  B.  D.  333  ;  HiUon  v  Eekerdey,  4  W.  B.  826,  6  EL 
ft  BK  47,  67.  Fbt,  L. J.,  referred  to  Chinmakenf  Go.  v. 
Fell,  Willes'  Bep.  384.]  The  rule  does  not  operate  in 
restraint  of  trade,  it  merely  prohibits  members  of  ths 
society  from  selecting  servants  who  have  been  preiionaly 
employed  by  other  members,  dan  it  be  ssid  that  an 
agreement  between  two,  three^  or  four  mannfaotucecs  that 
they  will  not  employ  each  other'i  servants  is  bad  P  We 
submit  that  it  is  not,  on  the  ground  that  it  does  not 
destroy  trade,  and  does  not  stop  the  employment  of 
labour. 

Xhej  also  refened  to  Jones  v.  North,  23  W.  B.  468, 
L.  B.  19  Eq.  426. 

WhUehome,  Q.O.,  and  Hull,  for  the  defendants,  wen 
not  called  upon. 

OonoK,  L.J.— We  are  asked  here,  on  appeal  ffom 
Ohitty,  jr.,  to  enforce  a  covenant  contained  in  ths  srtioki 
of  association  of  this  company.  Kow  I  do  not  aatsr  at 
all  into  the  question  how  this  company  is  to  be  regaidad. 
In  my  opinion  the  question  here  is  almply  this :  oao  vs 
enforce  the  44th  artide,  treating  it  (as  it  U)  as  a  sots* 
nant  between  all  the  members  P    I  think  we  cannot 

We  have  not  to  deal  with  the  question  hen  u  to 
whether  the  members  of  this  body  might  have  enlonsd 
a  covenant  exclusively  pointed  to  preventing  the  »»• 
bers  from  injuring  one  another  in  a  partioolar  wayVy 
improperly  acquiring  information  which  had  been  gained 
by  the  servants  of  one  another.     That  matter  is  not  be- 
fore ua.    Therefore  I  think  it  better  not  to  give  any 
opinion  aa  to  how  any  such  covenant  or  restrictioa  might 
have  been  framed  so  as  to  be  lawful.     WbatwehaTS 
to  deal  with  here  is  not  such  a  covenant    I  only  men* 
tion  it  so  that  it  may  not  be  supposed  that  we  give  aay 
opinion  as  to  any  covenant  properly  framed  to  pieraDt 
one  member  from  injuring  another  by  acquiring  info^ 
mation  from  a  servant    The  44th  article  of  the  aasooia* 
tion  provides  that    <*Ko  member   shall   employ  any 
traveller,  carman,  or  outdoor  employ^  who  haa  left  the 
service  of  another  member,  without  the  conssnt  in  writing 
of  his  late  employer,  until  after  the  expiration  of  two 
years  from  his  leaving  such  service."    Thst  is  perfectly 
general.    It  is  not  even  limited  in  ito  application  to  any 
particular  employes  who,  from  their  position,  might  have 
confidentially  acquired  any  knowledge  in  their  employ 
ment    It  ia  not  confined  to  aervanta  who,  having  hesn 
put  in  plaoee  of  confidence,  have  been  long  ^b^^'^ 
the  aervice  to  obtain  any  information  which  they  oogflt 
not  to  diadoae^  and  which  might  be  used  to  the  detn* 
ment  of  tbeir  employer.    So  that  generally  if  uf  ^ 
door  employi  were  in  the  service  of  any  ™*°^' VxT! 
society  even  for  a  week  and  then  left  he  ooold  '^^ 
employed,  if  tliis  covenant  is  a  good  one,bysBy^^ 
member  of  the  association.    That  of  itself  aiigl^*  ^  ^ 
moat  oppressively,  and  although  in  the  present  oisa  \^^ 
have  not  heard  the  drcumstances)  it  might  be  P'^^fw^ 
the  covenant  were  aptly  framed,  to  reotrain  the  ^"~* 
ants  from  emj^oying  a  particular  individual  so  aa  m 
prejudice  his  late  employer  by  using  knowledge  he  baa 
got  confidentially^  yet  there  is  no  restriction  or  linUB'' 
tion  in  this  covenant  at  all.  It  is  very  like  the  esse,  vnioli 
Bowen,  LJ.,   referred  to,  of   Hilton  v.  Sekerdey,  » 
which  there  was  an  attempt  to  regulate  the  way  » 
which  certain  members  of  the  sssooiatiott  were  to  cany 
on  their  trade.    That  is  a  difflsulty  here.    But  iajj 
opinion  the  great  objection  fo  this  covenant  is  that ff 
inight  be  used  most  oppressively  by  preventing  a  ■* 
who  had  never  been  in  any  confidential  position  saa 
never  desired  improperly  to  use  the  inf orasation  be  HA 
then  acquired  from  getting  employment  from  another 
master  in  the  trade  which  he  knew  most  about,  tf>A 
whidh  he  could  beat  carry  on.    In  my  opinion,  on  tM 
ground  that  this  covenant  is  one  whibh  we  ought  not 
to  enforoe,  this  motion  ought  to  be  refused. 


VdXXXVL    cFteb. 4, 1888.1     THE  WEEKLY  REPOBTER, 


275 


Osrai  OF  Atfsal. 


In  bb  Asax  Ettok  (Liiotbd). 


ConsT  OF  Appeal. 


Boircr,  LJ. — ^I  agree  so  entirelj  with  the  jadgment 
of  Oe  Loid  Jusdoe  that  I  will  not  add  anything. 

Fkt,  LJ. — I  am  entirely  of  the  same  opinipn.  It 
ippem  to  me  that  a  coTenant  might  have  been  framed 
lUA  ponUj  might  ha^  been  good,  that  is  to  say, 
tetthenasten  might  have  oontraoted  not  to  use  in 
«iBpetilioa  with  one  another  knowledge  oonfidentially 
oMibied.  It  is  said  the  object  of  this  olante  is  to  give 
eiestto  thift  intention.  Bat  it  has  gone  far  beyond  it, 
heense  it  apptiefl  to  every  traveller,  every  oarman,  and 
sieiyoatAoorfoiplosr^,  whether  they  have  or  have  not 
sfiqaked  neb  knowledge.  It  applies  to  those  who  may 
kavt  ssqaind  knowledge,  although  they  may  have  been 
emfkjA  in  distant  loMlities  where  their  knowledge  is 
of  no  AwfL  I  think,  therefore,  the  restraint  of  trade  and 
of  the  libaty  of  her  Majesty's  subjeots  in  gaining  em- 
ptoyiMBt  is  Ibr  in  excess  of  any  legitimate  purpose  of 
the  sostitfllfag  parties. 

AppUeaikm  refiued. 

SMtm,  W.  Webb;  Smythe  S  BretteU. 


?ionCkM.Bcf.  July  6,  7. 

In  n  AsAM  EirroK  (Limited). 
Ex  parU  Ghabisswobxh.  (a.) 

Com^pamjf-^WimdiMg  wj^-^Bemovdl  of  official  liquidator 
— "2&  emui  skown  "  —  Appeal  —  Locus  standi— 
Cnmpamm  Ml,  18C2,  s.  dS^^udicaiun  Act,  1873,  «. 
SO. 

ThifiwercfiU  eouH  under  iecUon  93  of  the  Com" 
jmnm  Ad,  18IS,  to  remove  a  liquidaior  on  *'  due  eauee 
tiown"  ii  noi  confined  to  eaees  in  which  pereonal  un- 
JHmm  m  (he  Uqmidator  ie  shown,  hU  esetende  to  caeee  in 
whiA  the  mart  i§  wtiefied  on  the  evidence  thai  U  i» 
Mn^inihe  tn^aresfs  of  all  thoee  inierested  in  the 
oMb,  M  (he  U^tMaior  ehould  be  removed  and  anotJier 
peneemktMed, 

Ills  Or  John  Moore  Gold  Mining  Co.,  28  W,  B.  203, 
^Ckn,dK,eiBpknned. 
^K^KWMo/Kortb,  J.,  affirmed. 

Apfttlfiom  a  decision  of  Korthf  J.,  in  ohambers. 
On  tfts  SSid  of  April,  1887,  an  order  was  made  to 
vmd  sp  the  above  company,  and  on  the  19  th  of  May 
/.  8.  K,  Buner  was  appointed  ofQcial  liquidator. 

Ob  tile  SOth  of  June^  on  the  application  of  W. 
darlsBvotth,  who  claimed  to  be  a  creditor  of  the  com-* 
pnj,  sod  00  '*  the  applioant  by  his  counsel  undertaking 
t»psyhito  the  Bank  of  England,"  to  the  credit  of  the 
■ittw,  on  or  before  a  speciiled  day  "  the  sum  of  £2,500, 
^  to  pay  any  further  sum  of  money  to  the  like  credit 
8«thseonzt  may  direct  in  respect  of  claims  brought  in 
^oftwereditorc  of  the  company  not  mentioned  in  the 
'  ~»kareto»  and  also  undertaking  to  pay  any  sums 
to  answer  any  costs  properly  incurred  by 
I  provisional  liquidator  and  official  liquidator  of 
tfce  SMpany,"  North,  J.;  appointed  A.  W.  Chalmers 
^i^BeU  t^oidator  of  the  company  in  the  place  of 
BifflMr. 
^nm  Ols  order  Banner  appealed. 

Ceea^Hardy^  Q»0,,  and  Oswald,  for  the  appellant. 
— I^  orte  of  the  20th  of  June  is  bad  on  two  grounds. 
In  the  fiist  place.  North,  J.,  had  no  jurisdiction  under 
•attioa  50  of  the  Judicature  Act,  1873,  to  vary  his 
srisr  of  the  19th  of  May  appointing  Banner  official 
%iidator,  althongfh  it  had  not  been  drawn  up :  In  re  8t, 
aemirt  Co.,  27  W.  R.  854,  12  Ch.  D.  88 ;  In  re  Swire, 

^)ltepotted  by  W.  Ivdcbt  Goes,  Esq.,  Barrister-at- 
Law. 


Mdlor  V.  Swire,  33  W.  R.  766,  30  Oh,  D.  239 ;  In  re 
Munns  A  Longden',  32  W.  B.  675.  In  the  second 
place,  the  "  dae  cause  shown  **  for  which  a  liquidator 
can  be  removed  under  section  93  of  the  Companies  Act, 
1862,  means  something  in  the  nature  of  a  dlsqualifloa- 
tion  arising  from  his  misconduot  or  unfitness:  In  re 
Sir  John  Moore  Oold  Mining  Co.,  28  W.  E.  203, 
12  Ch.  D.  325;  Ohadwyck  Healey's  Company  Law  and 
Practice  (2nd  ed^f  p.  523 :  and  compare  also  Ex  parte 
Sheard,  In  re  PooUy  {No.  1),  16  Ch.  D.  107,  27  W.  R, 
Big.  27,  and  Ex  parte  Newitt,  In  re  ManseH,  33  W.  B. 
142,  14  Q.  B.  D.  177,  which  were  bankxuptey  cases. 
No  such  allegation  is  here  made  against  Banner. 
The  order,  in  fact,  amounts  to  a  sale  of  the  liquidation 
to  the  highest  bidder.  [Bowbn,  L.t).,  referred  to  In  re 
Oxford  Building  Society,  49  L.  T.  N.  8.  496.] 

Higgins,  Q,0,,  and  Hatfield  Ghreen,  for  the  respondent 
Charleeworth. — North  J.,  has,  in  the  exercise  of  his  dis- 
cretion, appointed  Chalmers  official  liquidator  of  the 
com^ny,  and  Banner  therefore  has  no  locus  standi  to 
appeal.  The  *'  due  cause  shown**  in  section  98  of  the 
Companies  Act,  1862,  is  not  to  be  confined  to  the  mere 
personal  unfitness  or  incapacity  of  the  liquidator,  but 
the  court,  in  making  an  order  under  that  section, 
must  have  regard  to  the  interests  of  all  persons  interested 
in  the  winding  up. 

C.  H.  Turner,  Dunham,  and  Fochin,  fur  other 
parties. 

Oozens-Hardy,  Q.C.,  replied. 

Cotton,  L.J. — This  is  an  appeal  by  Mr,  Banner,  who 
at  one  time  was  liquidator  of  this  company,  against  an 
order  of  North,  J.,  in  chambers,  removing  him  from 
being  liquidator,  and  appointing  in  hit  stead  a  Mr. 
Chalmers,  who  is  also  an  aooonntant  at  Liverpool,  as  Mr« 
Banner  is. 

Several  points  were  raised;  one  was  tbis^  that  Mr*. 
Banner  had  no  locus  standi  to  appeaL  All  the  court 
entertain  a  strong  opinion  upon  that  point.  Of  course 
he  could  not  have  been  removed  without  giving  him  an 
opportunity  of  appearing  before  the  couit  and  stating 
reasons  why  he  should  not  be  lemoved.  That  being  so, 
if  the  court  did  listen  to  those  reasons,  and  he  was 
advised  that  the  court  fell  into  error,  he  has  a  right  of. 
appeal  and  has  sufficient  locus  standi  here. 

We  come  to  the  question,  Was  the  court  right  ?  Had 
it  power  under  the  93rd  section  of  the  Companies  Act, 
1862,  in  the  circumstances  of  the  case,  to  remove  him  ? 
The  Act  says,  *'  Any  official  liquidator  may  resign  or  be 
removed  by  the  court  on  due  cause  shown."  Now  I 
think  the  matter  comes  under  the  section  for  this 
roosoni  that  although  the  order  appointing  the  Uqui- 
dator  had  not  been  drawn  up,  there  had,  in  fact,  been 
an  order  of  the  19th  of  May  appointing  him  liquidator ; 
and  this  order,  which  is  under  appeal,  was  made  on  the 
20th  of  June,  and  was  made  on  the  footing  of  its  being  an 
order  to  remove  the  liquidator;  and  although  the  order  of 
May  the  19th  had  not  been  drawn  up,  in  my  opinion  he 
was  liquidator,  though  he  had  not  given  security.  The 
security  is  given  after  the  liquidator  is  appointed,- and  is 
not  a  condition  of  his  being  appointed,  although,  of 
course,  if  anyone  who  is  appointed  a  liquidator,  and 
ordered  to  give  security,  delayed  for  so  long  a  time, 
either  in  drawing  up  the  order  or  in  giving  security, 
that  the  court  might^reasonably  come  to  the  conclusion 
that  he  did  not  desire  to  fill  the  office  and  had  abandoned 
it,  then  it  might  be  very  material  whether  the  order  had 
been  drawn  up,  or  whether  security  had  been  given. 
But  here  we  know  that  Mr.  Banner  was  anxious  to  draw 
up  the  order,  end  that  he  was  stopped  in  consequence  of 
the  summons  upon  which  this  order  was  made. 

We  must  therefore  consider  it  as  a  question  of 
removing  Mr.  Banner.  Now,  in  my  opinion,  it  is  not 
neoessary,  in  order  to  justify  the  court   under   this 
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acotioii  in  temiowUkg  the  liquidator,  that  there  should  be 
anytbiDg  against  the  indiTidual.  In  my  opinioD, 
aKhongh,  of  oonrse,  nnfltness  disooTered  in  a  partioolar 
person  would  be  a  ground  for  reraoTing  him,  yet  the 
power  of  remoTal  is  not  confined  to  that,  and  I  do  not 
think  that  the  late  Master  of  the  Bolls,  in  the  ease  of 
In  re  Sir  John  Moore  OM  Mining  Oo,^  which  has  been 
eited«  intended  to  gi?e  an  exhaustive  definition.  In  faot 
he  points  out  tliati  and  what  he  says  is  this :-»''  I  should 
say  tiiat.  as  a  general  rule,  they  point  to  some  unfitness 
of  the  person— it  may  l>e  fiom  personal  oharaoter,  or  from 
his  oonneotion  with  other  parties,  or  from  droumstanoes  in 
which  he  is  mixed  up— eome  unfitness  in  a  wide  senle  of 
the  term.'*  He  does  not  intend  to  exhaust  all  the 
grounds,  but,  in  my  opinion,  and  I  belieTe  the  rest  of 
the  oouit  agree  with  me,  if  the  court  is  satisfied  on  the 
evidence  before  them  that  it  is  against  the  intereet  of 
the  liquidation,  by  which  I  mean  all  thoee  who  are 
interested  in  the  company  being  liquidated,  that  a  par. 
ticular  person  should  he  made  liquidator,  then  the  court 
has  power  to  remove  the*  present  liquidator,  and,  of 
course,  then  to  appoint  some  other  person  in  his  place. 

Now  what  were  the  circumstances  here?  I  do  not  in 
any  way  enter  into  thoee  various  questions  which  are 
raised  by  one  side  or  the  other ;  but  it  appears  that  Mr. 
Ejton,  who  is  the  father-in-law  of  Mr.  Oharlesworth, 
has  large  daims,  as  he  contonds,  as  against  the  company. 
That  is  disputed  by  another  section  of  those  who  are 
interested  in  the  liquidation— namely,  certain  creditors ; 
and  Mr.  Eyton  and  Mr.  Oharlesworth  also  dispute  the 
claims  of  certain  persons  who  appear  to  claim  as  credi- 
tors against  this  company.  But  then  we  are  informed 
by  North,  J.,  that  the  contost  was  condueted  before  him 
on  the  footing  that  if  the  claims  of  I^ton,  Charles- 
worth,  and  of  other  persons  named  in  the  schedule  to 
the  order  came  into  competition  together,  there  would 
not  be  enough  to  pay  80s.  in  the  pound— that  is  to  say, 
that  the  company  was  ins61?ent  and  could  not  pay  its 
debts  in  full,  and  that  was  the  basis  of  the  order  upon 
which  the  matter  proceeded :  and  on  the  evidence,  as  far 
as  I  can  see  here  before  us,  I  should  have  thought  prob- 
ably the  parties  were  quite  right  in  the  mode  in  which 
they  viewed  the  circumstances  of  this  company.  And  I 
mention  that  especially  for  this  reason — Mr.  Oozens- 
Hardy  in  reply  said  that  an  order  like  this,  where  a 
company  was  solvent,  would  produce  very  great  evils  and 
be  a  very  bad  precedent.  I  entirely  agree.  In  my 
opinion  it  would  be  wrong,  where  It  was  conceded  that  a 
company  was  solvent,  that  the  court  should,  because  a 
sum  of  money  was  ottered  by  one  who  wishes  another 
liquidator  to  be  appointed,  merely  on  that  ground 
zemove  the  existing  liquidator.  That  would  not  be  a  due 
cause;  it  would  be  like  buying  the  liquidation.  So  I 
should  entirely  dissent  from  that.  Liquidators  ought  not 
to  consider  themselves  partiaans  either  on  one  side  or  the 
other.  But  here  is  a  company  which,  on  the  evidence, 
must  be  treated  as  insolvent,  and  which  was  treated  as 
insolvent  when  the  matter  was  before  North,  J. 

But  Mr.  Oharlesworth  says :— "  Mr.  Eyton  and  I  are 
together  very  large  creditors,  and  I  will  take  the  loes 
upon  myself  in  this  way — I  will  pay  all  the  other  credit 
tors  if  the  assets  are  not  snlBoient  to  pay  them,  and  I 
bear  the  loes  by  teking  the  property  into  my  own  hands  I 
and  providing  out  of  that  for  whatever  ma>  be  due  to  ) 
Mr.  Eyton  and  mytelf."  Under  thoee  drcumstancee  the 
matter  bears  a  very  different  aspect.  I  think  the  order 
is  not  unreasonable  under  those  droumstanoes.  We 
have  the  opinion  of  North,  J.,  who  knows  Mr.  Chalmers 
as  well  as  Mr.  Bauner,  and  although  he  is  quite  satisfied 
that  Mr.  Banner  would  conduct  the  matter  duly  and 
pioperly,  and  that  there  is  no  posdble  imputation,  or 
ground  of  imputetion,  in  this  case  agaiost  him,  he  is  also 
satisfied  that  Mr.  Chalmers  would  also  conduct  the  liqui- 
dation f airly, |and  not  raff  e  any  unnecessary  or  ground- 
less objection  to  any  dafms  which  may  be  brought  for- 


ward by  those  who  claim  to  be  creditors,  a&d  wbois 
debte,  if  established,  Mr.  Oharlesworth  andertakss  to 
pay.    In  my  opinion,  therefore,  the  appeal  must  be  dii- 


BowBxr,  L.jr.— I  am  of  the  same  opinion.  Mr.  Bsnssr 
may  consider  that  the  Judgment  of  the  court  ii  not 
based  in  any  way  on  the  posdbility  of  any  refleotkNi  apoa 
himself,  either  in  his  conduct  in  this  matter  or  it  Ui 
general  fitness  to  be  liquidator  of  any  honeorahls  euH 
pany  in  the  kingdom.  We  do  not  dedine  to  vaiy  tke 
order  of  North,  J.,  because  Mr.  Banner  is  in  any  vsj 
implioated  in  anything  which  be  has  any  reason  to  fssi. 
On  the  contrary,  his  character  is  dear.  Wiih  ngud  to 
the  facto  of  the  case  I  will  say  nothfaig.  IwUlonlj 
add  two  or  three  words  to  point  out  what  is  theki- 
portance  of  our  deddon  as  to  the  law.  In  this  esss  it 
is  not  neceseary.  in  my  opinion,  to  dedde  for  the  flnt 
time  what  I  think  always  has  been  the  law— that  s 
liquidator,  once  appointed,  has  a  loeue  ikmdi  to  appeil 
to  this  court  agdnst  his  removal,  and  that  a  Uqddstsi, 
when  he  is  appointed,  is  not  the  lees  appdnted  beossn 
he  has  not,  at  the  time  of  the  appeal  coming  on,  per* 
footed  his  right  to  act  by  giving  security.  The  seesrit; 
is  to  be  given  on  his  appointment— that  is  to  ssf,  fsi- 
mediately  after  his  appointment.  The  case,  thmfoie, 
is  not  important  for  that  reason,  but  I  do  think  it  U  n 
important  case  to  the  profession,  because  a  cont«ttoa 
was  raised  by  Mr.  Cosens-EUurdy,  and  based  upoa  the 
language  of  Sir  George  Jessel,  the  late  M.B.,  ia  h  n 
Sir  John  Moore  Gold  Mining  Co.^  to  the  efleot  thst 
unfitness  in  the  liquidator  ought  to  be  diown  before  he 
is  removed.  If  anybody  understands  Shr  George  Jseeel'i 
language  in  that  oaae  to  mean  that,  I  think  thst  tUi 
court  ought  now  to  lay  down  that  such  an  apprehemioB 
of  his  meaning  is  incorrect,  and  that  it  is  not  the  eole 
ground  under  the  stotuto  for  which  a  liquidator  osa  be 
removed. 

In  many  cases,  no  doubt— and  very  likdy,  for  ssj* 
thing  I  know,  in  most  cases— unfitness  of  the  Uqddatov 
will  be  in  the  general  form  which  the  cause  will  tsb 
upon  which  the  court,  in  this  class  of  case,  sets,  bat 
that  is  not  the  definition  of  due  cause  shown.  In  order 
to  define  *'  due  cause  shown  *'  you  must  look  wider 
afield,  and  see  what  is  the  purpose  for  wbioh  the  liqtii- 
dator  is  appointed.  To  my  mind,  the  Lord  Jnitioe  hse 
correctly  intimated  that  the  due  cause  is  to  be  mesenied 
by  reference  to  the  real,  substontia],  honsst  interssti  of 
the  liquidation,  and  to  the  purpoee  for  which  the  Ugsi- 
dator  is  appointed.  Of  course,  fair  play  to  the  ligoidstor 
himself  is  not  to  be  left  out  of  dght ;  but  the  assenrs 
of  due  cause  Is  the  substential  and  real  intsisst  ef  ^ 
liquidation.  That  should  be  thoroughly  uadentood,  I 
think,  as  of  great  importance ;  and  in  that  eease  it 
seems  to  me  this  case  is  of  intereati  becaose  it  dear^, 
once  and  for  all,  away  the  misoonoeptiott  apoa  which 
the  argument  of  the  appdlant's  counsel  was  btsed. 

Fbt,  L.jr.— I  have  nothing  to  add  bnttoespNunJ  | 
concurrence  with  my  brethren. 

Apj^eal  diimi$$ed» 

Solicitor  for  the  appellante^,  T.  Hklbert.  • 

Solid  tots  for  the  respondents*  Pitman  A  Sent,  fo< 

Brown,    WiUtin,  A  BcoU,  Wakefield ;  Layton  A  3f(«ti. 

Liverpool;  MUIer  A  MilUr  ;  F.  BureheU. 
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Baiov  9.  Lake.  («,) 


(!i99r»|U--J£iiJtio0?eimipo0tlf(m-*i4«ii^  in  wrUing 

-3  4  4  ITtZZ.  4,  c  15,  «•  8—5  <ft  6  Viet,  c  45,  «.  SO. 


An  oM^MMiil  q/  eoipyf^M  «ii  a  miMicoJ  oompotiluMi 
asiCleiiiwriliii^. 

So,  whtn  a«  pkdnHff  had  for  $omB  ywn  aded  a$ 
wmUd  tmiMor  at  de/md€Mf9  nuuiC'hattf  and  had 
Boifftirf  jMM  for  performance  which  had  been  per" 
/amd  thin,  end  for  which  he  had  been  paid^ 

Edd^ikd  Oc  reiaUone  eatieUng  hehimn  the  parUee 
werenelar  to  an  a/ciion  fty  thejpiainiiff  for  if^ngc' 
«M»<«/«nr^M  ^u^dcr  3  <ft  4  WiU.  4,  c.  15,  sntf  5  <ft  6 
VkLcU. 


■  a  diviflioiial  ooort  (Stephen  and  Oharlee, 
JJ.). 

Ill  MMaiit  was  the  proprietor  of  a  mnste-hall  at 

vUflh  ttepbfaitill  bad  aeted  for  eome  yean  as  mnsleal 

eoadoitor  at  a  weeUj  ealaiy.    The  plaintifl  had  from 

tbw  to  thee  ewnpoand  pieoee  of  modo  which  had  heen 

peOaned  at  tha  mtisio-hall,  and  for  which  he  had 

aftmaidi  heen  paid  ■eparatelT' hy  the  defendant    At 

GhMmaa,  18M,  ha  oompoeed  a  hallet,  which  was  per- 

toHMd  toK  ttia  ftnt  time  on  Deoemher  S4  of  that  year 

nate  his  ttnatton.    On  Deoemher  S7,  in  oonseqnenoe 

of  a  dh^wls  wtlh  tte  Mendant,  he  left  the  defendant's 

ssffiee,  tskfaig  with  Us  the  aoore  and  band  parts  of  the 

new  balisl.    The  defaidant  applied  to  him  to  return 

thssi,  sad  he  agned  to  do  so,  and  reoeired  from  the 

dsfrnteta  ebeqne  lor  £S0  for  them.    The  ballet  was 

ttaapsrfbnMd  at  flie  mnsia-haU  for  four  nights,  when 

lis  jMitifl;  UndiDfc  that  the  payment  of  the  eheqne 

MbM  stopped  by  the  defendant,  brought  this  aotion 

fa  JafHagsment  of  oopyright.     The  caie   was  tried 

betas  GiaatfaaBft,  J.,  ana  a  Jury.    In  answer  to  quei- 

tioaakltto  tliem  by  the  Judge,  the  Jury  found  that  thU 

via  a  snktanflal  and  independent  musical  composition 

tamgomk  by  tba  plaintiff,  and  that  the  plaintiff  had  not 

mU  Iks  i^kt  of   repiasenting  it    to  the  defendant. 

QnfliSB,  J^    aooordingly   gave   Judgment   for   the 

lUyit.  The  BiHsional  Court  set  aside  this  Judgment, 

aailhsikiBCiff  appealed. 

raBB,lor  the  appellant.— The  Act  8  ft  4  Wm.  4,  c 
l^ii  atended  to  musical  compositions  by  5  ft  6  Vict. 
a  4^  n  tOL  That  Act  impoeee  a  penalty  of  40s.  on  any 
JMnoB  npnsanting  or  causlDg  to  be  represented  any 
«Hk  ptioduciioii  wtthout  the  eonaent  of  the  author  in 
viitiag;  Base  there  was  no  consent  in  writing.  No 
pmol  sgreament^  eren  if  such  were  proved,  would 
•isa :  Shephtrd  ▼.  Ccnqueet,  4  W.  B.  S8d,  17  0.  B.  487 ; 
Wfiknieim  ▼.  Herbert,  15  W.  B.  888,  16  L.  T.  N.  8. 
4»;  ItyloMf  ▼.  Stewart,  95  W.  B.  225,  4  Oh.  D.  419. 

/.  leiBsaa  WaUan,  for  the  respondent.— The  ap- 
pdlml  ia  estopped  from  saying  that  this  was  an  un- 
■BteiiBl  rspreaentation.  He  stood  by  and  allowed 
^wydent  to  incur  great  expense  in  preparing  for 
^•firismaaee.  It  waa  part  of  bis  ordioary  duty  as 
j<«nii<Mi  to  oompoee  such  'pieces,  which  became  the 
Pnpw^flf  the  respondent :  Battonr.  Kean,  8  W.  B.  7, 
7aai,8.268. 

I^>d  Kmwi,  M.B.— In  this  case  the  Jury  haTC  found, 
aM  1  do  lot  think  tbeir  finding  can  be  challenged,  that 
the  pUatlfl  was  tiie  sole  composer  of  this  music,  that  is 
ta  aay,  fhat  it  was  tho  production  of  bis  mind  solely, 
— diaaepsndently  of  anyone  else.  He  is,  therefore,  the 
Mhsr  of  the  oompoaition,  and  as  suoh  the  owner  of  the 
*yyi  There  waa  eridenoe  that  he  had  allowed  the 
^'^'oiax  to  represent  his  oompositions,  and  further 

(^)  Siportsd  by  A.  P.  Fibobtax.  Sop,  Esq.,  Barrister- 
at*Law. 


theie  was,  I  think,  eridenoe^  which  was  not  left  to  the 
Jury,  that  he  had  agreed  with  the  defendant  that  he 
would  allow  him  to  represent  these  pieces  on  condition 
that  he  paid  him  f6r  them.  But,  eren  if  the  Jury  had 
found  this  to  be  so,  it  would,  in  my  opinion,  be  abeo- 
lutely  immaterial  as  long  as  the  agreement  was  not  in 
writing.  Assuming  that  the  plaintiff  had  orally  agreed 
to  oompoee  musio  f6r  the  defendant  to  perform,  and  the 
defendant  had  agreed  to  pay  him  for  the  right  of  per- 
fomdng  it,  neievthelesa,  unless  that  agreement  is  in 
writing  within  the  terms  of  the  Aet  of  Parliament  the 
plaintiff  ia  to  be  considered  the  sole  owner  of  the  oopy- 
right, and  the  defendant  cannot  rely  on  the  agreement. 
That  is  so  by  tirtne  of  the  proper  oonstruotion  to  be  put 
upon  8  ar  4  Will.  4,  o.  15,  s.  2.  That  construction  waa 
gi?en  to  the  Act  in  1856  by  the  Oourt  of  Ooounon  Pleaa  in 
the  case  of  Shepherd  ▼.  Oonqneet,  a  oase  whioh  was  origin* 
ally  tried  by  Jerris,  0.  J.,  who  then  decided  that  such  an 
agreement,  although  not  in  writing,  would  prorent  tbo 
subsequent  performance  from  being  "contrary  to  tho 
rights"  of  the  plaintiff.  But  after  fully  considering 
the  cace  in  his  own  court  he  came  to  the  conolnsion,  in 
which  the  other  Judges  agreed,  that  his  deolaion  at  Niei 
Prim  was  wrong.  He  says,  "  literary  prodnotiona 
stand  upon  different  and  higher  ground  from  that 
occupied  by  mechanical  iuTentions.  The  intention  of 
the  Legiilature  in  the  enaotments  relating  to  copyright 
waa  to  elevate  and  protect  literary  men.  Suoh  an 
intention  could  only  be  effectuated  by  holding  that  the 
actual  composer  of  the  work  was  the  author  and  pro- 
prietor  of  the  oopyright,  and  that  no  relation  existing 
between  him  and  an  employer  who  took  no  intellectual 
part  in  the  production  of  the  work  could,  without  an 
assignment  in  writing,  Test  the  proprietorship  of  it  in  the 
latter/' 

That  oonstruotion  of  the  Act  hek  always  been  acted 
upon  since  1856,  and  it  cannot  now  be  upset 

It  is  urged  that  there  is  an  estoppel  against  the  plain- 
tiff. Is  he  estopped  from  saying  that  he  composed  this 
piece  himself  P  or  that  he  did  not  assign  the  copyright 
in  writing  P  Those  are  the  only  material  facts.  In  my 
opinion  there  is  no  colour  for  an  estoppel.  I  am, 
therefore,  of  opinion  that  the  plaintiff  is  entitled  to 
succeed  on  this  appeal,  and  that  the  Judgment  must  be 
entered  aooordingly. 

Prt,  L.jr.— I  am  of  the  same  opinion.  It  cannot  be 
contended  that  this  was  not  an  independent  musioal 
composition  or  that  the  plaintiff  did  not  compose  it,  rinoe 
thoee  oontentions  are  negatiTod  by  the  findings  of  the 
Jury,  which  seem  unassailable.  HaUon  ▼.  Kean,  in  which 
the  piece  of  musio  waa  not  an  independent  composition, 
is,  therefore,  not  in  point.  But,  it  is  said,  by  the  terms 
of  the  agreement  the  defendant  was  from  the  first  the 
owner  of  ^  the  copyright  in  this  production.  Suoh  a  oase 
was  not  considered  in  Shepherd  v.  Oonqueet.  The  Jury 
have,  however,  found  that  the  plaintiff  did  not  sell  his 
oopyright  to  the  defendant  I  take  that  to  mean  that 
the  terms  of  the  agreement  gave  no  property,  either  in 
law  or  equity,  to  the  defendant  in  this  composition. 

It  is  further  said  that  the  performance  was  not 
'*  contrary  to  the  right  of  the  author/'  since  the  plains 
tiff  gave  a  parol  licence  to  the  defendant  to  represent 
it  But  the  statute  requires  that  any  lioenoe  should  be 
in  writingi  and  no  one  can  claim  as  a  licensee  without  a 
licence  in  writing.  If  we  held  otherwise  we  should,  I 
think,  be  defeating  the  intentions  of  the  Legislature. 
As  to  the  argument  for  estoppel,  that  is  alwaya  a  refuge 
for  the  destitute ;  but  it  would  be  absurd  to  say  that 
any  conduct  of  the  plaintiff  had  led  the  defendant  to 
beUeve  either  that  he  waa  himself  the  author  of  this  com- 
position or  that  he  had  a  written  licence  to  perform 
it.  He  no  doubt  acted  on  the  expectation  that  the 
arrangement,  whioh  had  worked  harmoniously  ao  far, 
would  continue ;  but  that  does  not  amount  to  an  estoppel. 
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Sjbicp  v.  Goldbbbo.— >TtrBKXB  &  Go.  v.  Oulpait. 


High  Oourt. 


I  agree,  therefore,  in  thinking  that  this  appeal  moat  be 
allowed. 

I1OFB8,  L.J. — ^In  this  caae  the  flndioga  ot  the  Jury 
were  clearlj  right,  and  that  brings  it  within  Shephwd 
▼.  Conquest^  as  to  which  I  will  add  nothing  to  what 
has  been  said.  As  to  the  defence  of  estoppel,  I  do  not 
think  there  is  a  particle  of  eTidence  to  support  it.  Onr 
judgment  must,  thereforej,  be  for  tbe  plaintiff. 

Appeal  dlloioed. 

Boltoltor  for  the  appellant^  Grayston, 

Sollcitox  fox  the  zespondent,  J*  E.  LickfoikU 


WlA  Couct  af  Wwittt* 


|:Chan.Dif.  1  j^^^lO. 

North,  J.    j 

KbMP  v.   GOLDBERG,    (tf.) 

Martgaff6^Action  for   reoonvfiyance   or  redemption'-^ 

CounieT'daim  aOnUUing  sums  received  on  account — 

BarUcularB, 

In  an  acUon  hy  a  mortgagor  for  reconveyance  or 
redemption  of  f As  mortgaged  property,  the  defendant  hy 
his  counter-daim  aUeged  that  a  certain  specified  eum  wae 
due  to  him,  partly  secured  on  MUe  of  exchange  accepted 
ly  the  plaintiff  and  parity  on  open  account,  and  that  he 
Mid  received  divere  $um$  in  respect  of  the  hilh  of  ex" 
change  and  other  eume  in  respect  of  the  moneys  due  on 
open  account,  lut  that  a  large  hcdance  was  due  to  him  ; 
and  he  claimed  an  account  and  foreclosure  or  sale. 

Hdd,  on  a  summons  hy  the  mortgagor,  that  he  was 
entiOed  to  particulars  from  the  defendant  of  the  sums 
admitted  to  have  heen  received  hy  him  in  respect  of  the 
hills  of  exchange  and  the  moneys  due  on  open  account. 

Adjourned  summons. 

The  plaintifi  in  the  action  was  mortgagor  o(  oertain 
real  estate  in  Jerseji  four  policies  of  life  assuranoe,  and 
a  bond.  He  alleged  in  his  statement  of  claim  that  the 
mortgage  debt  h»d  been  repaid,  and  claimed  reconrej- 
ance  of  the  mortgaged  property,  or  if  the  court  should 
hold  that  all  moneys  due  on  the  security  of  the  mort- 
gaged property  had  not  been  paid  oil,  then  an  account 
and  redemption. 

The  defendant,  in  his  defence,  stated  that  the  mort- 
gage debt  had  not  been  repaid,  and  that  large  sums 
were  still  owing  on  the  security  of  the  mortgaged  prop- 
erty. By  his  countec-daim  he  aUeged  to  be  due  to  him 
a  sum  of  £647  for  oommissioii  on  a  sale  elEeeted  by  him 
and  secured  on  the  BMrtgaged  property,  and  a  sum  of 
£5,063  ITSi  for  moneys  advanoed,  partly  secured  by  Ulls 
of  exchange  Sfooepted  by  the  plaintiff,  and  partly  due  on 
open  aeoouiit^  and  daimed  an  account  and  foredosure  or 
sale. 

The  sixth  paragraph  of  the  oounter«*dafm  stated  that 
"  All  the  said  bills  of  exchange  have  become  due,  and 
the  defendant  has,  ciooe  the  date  of  the  said  salCf  re- 
ceived divers  sums  in  respect  thereof,  and  other  sums  in 
respeot  of  moneys  due  to  him  on  open  aooount  as  afore- 
said, but  after  giving  credit  for  all  moneys  so  receiTcd  a 
large  balance  is  still  due  and  owing  from  the  plaintiff  to 
the  defendant,  together  with  interest  at  the  rate  of  £5 
per  cent,  per  annum  on  the  balance  from  time  to  time 
owing. '* 

This  was  a  summons  by  the  plaintiff  asking  for  par- 
ticulars of  the  payments  iJleged  in  that  paragraph. 

H,  E,  M.  Stutfteld  {ff,  A.  Forman  with  him),  for 
(a.)  Beported  by  J.  T^vstbax,  Biq.,  Barrlater-at*Law. 


the  summons.— The  plaintifE  asks  for  partionlsis  of  the 
snms  which  the  defendant  alleges  he  received  on  soooont, 
in  order  that  he  may  know  the  amount  of  the  baltnoe 
claimed  and  have  an  opportonity  of  paying  it  off  withoat 
fhrther  proceedings. 

D.  L.  Alexander^  for  the  defendant.^The  defendant 
aeks  for  an  account,  and  dedines  to  anticipate  the  ae- 
oount  by  giTing  particulars.  That  is  not  the  pmotioe : 
AugusHnus  ▼.  NeHnckx,  29  W.  B.  225,  16  Oh.  D.  13; 
Blackie  ▼.  Osmaston,  33  W.  B.  158,  28  Oh.  D.  119. 

Kobih,  J.— I  think  that  the  plaintiff  should  have  par- 
ticulars of  the  sums  admitted  to  have  been  reodfedin 
the  sixth  paragraph  of  the  counter-claim  for  thia  naKm. 
The  counter-claim  is  not  for  a  mere  balance  alleged  to 
be  due,  but  for  a  definite  sum  ;  and  the  only  ground  for 
saying  that  it  is  not  for  a  definite  sum  is  that  the  de- 
fendant has  recdved  divers  suma  on  account,  and  de- 
clines to  state  what  those  sums  are.  He  aaks  for  a 
account ;  but  what  right  has  he  to  ebUge  tbe  plaintiff  to 
have  an  expensive  acoonnt  taken.  It  seems  to  me  that 
common  sense  requires  that  the  defendant,  who  sbse 
has  the  means  of  knowing,  should  state  what  he  haaie- 
cdved.  The  plaintiff  will  then  have  the  opportunitfof 
paying  the  balance  daimed.  The  oases  referred  to  do 
not  apply  to  the  present  case. 

It  la  not  a  matter  of  oourae  that  particulars  Acm 
be  given.  If  an  aooount  is  asked  for  by  a  eUim  or 
counter-claim,  and  the  court  sees  an  aooouit  w 
be  necessary,  there  may  be  good  reasons  for  deeidiBg 
that  no  particulars  shall  be  given,  so  that  the  aooosat 
shsll  not  be  given  twice  over.  But  it  does  not  seem  to 
me  that  particulars  should  be  refused  merdy  besanaa  aa 
aooount  is  asked  for.  If  in  «  simple  foredosure  astioi 
the  lOaintiff  had  been  in  recdpt  of  rents  and  prodta,  sad 
the  defendant  alleged  that  he  did  not  know  what  to  pay 
or  tender,  the  fact  that  the  pUintiff  asked  for  an  soeoimt 
would  not  be  a  sufAdent  reason  for  his  refusing  to  gifs 
particulars.  I  thhik  this  is  a  case  in  which  the  psttiaa- 
lars  asked  for  in  respect  of  the  sums  mentioned  as  n^ 
ceived  iu  the  6th  paragraph  of  the  counter-ddm  ahoold 
be  given. 

Summons  allowed. 

Solldtors,  H.  G.  SmaUman;  H.  Bentwiteh. 


Q.  B.  DiT.  (ICathew  and\ 
A.  L.  Smith,  JJ.)       J 


JaD.f3. 


TUBKSR  &  Go.   9.   CtTL^AK.  (a) 

BUI  of  sah-^Svidsnee^OerHficaU  of  ngf^^^^ 
omitting  to  state  the  filing  of  afidavit^CwtfMUd^ 
produce  receipU  for  rent,  dtc.-^'*  Without  rtawM^^ 
excuse  *'-SilU  of  SdU  Ad,  1878  (41  <C  42  Firf.  c  31), 
«.  lO^Bitts  of  Sale  Ad,  1882  (45  dt  46  FW-c  43). 
S.  7  (4). 

The  produdion^  at  the  hearing  of  an  int^ff^^^ 
issue,  of  a  hill  of  sale,  togdher  with  a  eerUJM*  of 
registration,  is  no  evidence  that  the  proper  eifi^^^^ 
also  filed  in  accordance  with  the  Bills  of  Sale  Ad,  078i 
«.  10,  hut  the  proper  course  is  to  adfourn  the  hearing  f(^ 
the  produdion  of  evidence,  and  not  hold  the  hiU  ofsaie 
void  merely  on  this  ground. 

A  hiU  of  sale  contained  an  unquaUftsd  oonenant  yw 
grantor  to  produce  receipts  for  rent,  without  the  addixm 
of  words  corresponding  to  the  words  "  without  reaso*' 
able  excuse"  in  sedion  7  (4)  of  the  Bills  of  Sale  A<if 
1882 ;  hut  contaimed  a  proviso  that  the  chattels  ass^nen 


(a.)  Beported  tif  &^mkqma  L.  HouiAirD,  B^[.,  Bairiit«^ 
al>Itofn 
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TUBHSB  &  Go,  V.  OULPAK. 


HlOH  OOURT. 


Mid  not  U  lidbh  to  teisurB  hy  the  grantee  for  any 
coMtt  othtr  than  thcae  epecified  in  section  1  of  tluU  Ad, 

Bdd,ikai  the  iMertion  of  this  covenant  did  not  render 
OiliUofaale  woid  as  not  being  in  accordance  with  the 
/sm  m  iht  sohtdnU  to  the  BUU  of  Sale  Act,  1888. 

AppMl  on  an  interpleader  isetie  by  the  exeoation 
ofditot  fram  a  decieion  of  his  Hononr  Judge  Buseell  at 
the  MandiMter  Oounty  Coart,  declaring  a  bill  of  sale  Talid. 

W,  £.  ff«M  WilltamSf  for  the  ezecation  ereditor. — 
ThelnU  of  ok  is  Toid  on  two  grounds.  It  was  proved 
tt  fhe  hesiiBg  of  the  interpleader  issue  only  by  the 
pfodwtioB  of  the  original  bill  itself,  together  with  a 
eeitifisBte  of  registration,  which  oertiflcate  omits  to 
state  thstOesfBdaYit  required  by  the  Aot  of  1878  was 
filed,  tsd  ftrt  the  copy  of  the  bill  filed  was  a  true  copy. 
Such  a  eoiiiiette  has  been  held  to  be  no  eridence  that 
an  sffldaijt  vis  filed,  under  proWsions  in  the  Bills  of 
SalsM  1^  (17  A  18  Vict.  o.  36),  s.  1,  which  are 
ptsfltioillf  identical  with  those  of  the  Bills  of  Sale  Act, 
187^  u  10,  sub-eection  2 :  Mason  ▼.  Wood,  84  W.  B. 
41,  1  C.  P.  D.  68,  followed  in  JSmmett  ▼.  Marehant, 
3  dKD,  555,  where*  however,  the  court  said  that  an 
adjoBiBSHQt  ought  to  have  been  granted. 

C.  A.  JksseO,  tor  the  biU  of  sale  holder,  was  called 
upoa  as  to  the  ftnt  point.— The  certificate  of  due  regls- 
teittpatawoWesthe  filing  of  the  affidavit.  Even  if  the 
oettttfiitehe  not  eondusive,  it  is  primdfaeie  evidence 
thst  an  things  nqnlra&by  the  statate  have  been  done, 
and  easts  the  burden  of  proving  the  insnffloienoy  of  the 
registetioDOitfae  oCber  side:  Waddington^.  Roberts, 
16  W.  S.  iOlO,  JL  B.  3  Q.  B.  679.  The  affidavit  was, 
in  fsc^  Slei,  sod  I  am  ready  to  send  for  it  now. 

JCiSBTT,  J.— This  is  a  purely  technical  point,  and  one 
vhfefa  abonld  not  be  taken  unless  there  were  some  pre- 
sampUoa  ^lat  it  would  decide  the  rights  of  the  parties. 
The  proof  of  the  bill  of  sale  was  insufficient;  but  this 
is  not  a  esse  for  a  new  trial,  which  is  the  moat  that  can 
he  taked  for.  The  csase  must  stand  over  for  a  week  to 
CBsUe  the  psrties  to  examine  the  affidavit  filed,  in  the 
event  of  mur  holding  the  bill  of  sale  not  void  on  the 
•Modgioand. 

A-lbSiaxH,  J.y  concnrred. 

^«  S,  Bame  WiUiams  then  argued  the  second  point. 

—The  bin  of  sale  is  -void  because  it  is  not  in  accord* 

■MS  vilh  the  statatory  form.    It  contains  a  covenant 

^^  tliegnator  will  pay  all  rent,  taxes,  outgoings,  &o., 

'Bd  tab  receipts,  "  and  will,  on  demand  in  writing, 

FRNbat  the  receipts/'  thns  omitting  the  words  *'with. 

oatnsaooshle  exioase,"  which  are  found  in  section  7, 

■h-eeottea  4»  of  the  Act  of  1882,  although  it  contains 

apeoviso  in  acoordanoe  with  the  form  in  the  schedule 

ttstthste  ahaU  be  no  seisure  for  any  cause  other  than 

^teipeeifted  in  secstion  7  of  that  Act. 

Uwosld  be  a  breach  of  this  covenant  to  fail  to  pro- 

^  a  receipt  which  had  been  accidentally  lost,  and 

ftoaib  10  express  power  to  seize  is  oontained  in  the  bill 

<f  a38,  oae  must  be  implied  from  the  statutory  proviso 

^st^BBs  shall  be  no  seisure  except  for  certain  specified 

*Ws:  [NT  Lord  BSsher,  H.B.,  and  Lopes,  L.J.,  E<A  parte 

Qjfdd  Meeeimer^    In   re  MorriU,  35  W.   B*  277,  18 

Q-  &>]>.  II2.     This  covenant,  therefore,  gives  a  right 

to  sagas  b  excess  of  the  tight  given  under  section  7, 

M^seete  4,  of  tbe  Bills  of  Sale    Act,  1882 ;  and  a 

^ovmsDl  viiieh  tbns  transgresses  against  the  Act  can- 

iMtheJostified  sm   a  corenant  *'  for  the  maintenance  of 

^  sasBrity  "  permitted  by  the  form  in  the  schednle : 

ff  ftj,  LJ^  Davis  ?.  Burton,  32  W.  B.  423,   U 

^B.D.  537»  at  p»  542,  in  which  case,  as  in  the  present 

*i<itheis  was  no  express  power  to  seize. 

He  also  cited  Sianford  v.  Barber,  34  W.  B.  507, 17 
<li^B.  259. 


Oi  It  Bmtsdi,  for  tiie  bfiO^  of  sale^holder.-Even  if  it 
WaUttsd  that  tbe  blU  of  sale  is  bad  on  the  principle 


laid  down  by  Fry,  L.J.,  in  Davis  v.  Burton,  yet  a  bill  of 
sale  containing  an  unqualified  covenant  to  produce  re- 
ceipts hss  since  been  held  valid  by  the  Ck>UTt  of  Appeal : 
Goldstrom  v.  TaUerman,  85  W.  B.  68,  18  Q.  B.  D.  1, 
in  which  case  Davis  v.  Burton  waa  cited,  though  no 
decision  on  the  point  appears  in  the  reports.  And  a 
covenant  exactly  similar  to  the  covenant  now  in  ques- 
tion has  been  considered  good  by  Sir  J.  Hannen: 
Furber  v.  Cobb,  35  W.  B.  398,  18  Q.  B.  D.  494, 
at  p.  506.  Assuming  that  a  power  to  seise  must 
be  inserted  by  implication  in  this  bill  of  sale,  that 
power  cannot  be  extended  beyond  the  words  from 
which  it  is  implied— i.e.,  by  the  words  of  section 
7,  sub-section  4,  of  the  Act  of  1882,  whioh  are  in- 
corporated in  the  bill  of  sale.  Even  if  a  general  power 
to  seize  arises  on  breach  of  the  unqualified  covenant  in 
the  bill  to  produce  receipts,  yet  this  general  power  must 
be  taken  subject  to  the  restrictions  imposed  bj  ^^ 
special  words  oontained  in  the  proviso. 

He  also  dted  Bianchi  v.  Offord,  17  Q.  B.  D.  484, 
35  W.  B.  Dig.  27 ;  Lundey  v.  Simmons,  35  W.  B.  422» 
84  Ch.  D.  698. 

Ocre,  as  amicus  curies^  cited  Real  and  Personcd  Ad' 
vance  Co,  v.  Clears,  ante,  p.  256. 

Hatrbw,  J. — There  would  seem  to  be  abundant 
authority  for  us  to  decide  this  case  either  way ;  but  in 
my  opinion  the  judgment  of  the  county  court  judge 
must  be  upheld.  The  covenant  in  question  is  certainly 
a  covenant  for  the  maintenance  of  the  security,  and  it  is 
one  that  is  most  useful  in  practice.  As  to  the  omission 
of  the  words  <'  without  reasonable  excuse,"  it  may  be 
asked  how  is  the  bill  of  sale  holder,  who  asks  for  the 
production  of  the  receipts  for  rent,  to  know  whether  the 
excuse  given  for  their  non-production  is  reasonable  f  If 
he  seizes  the  goods  and  is  wrong  in  so  doing,  the  grantor 
may  apply,  under  section  7  of  the  Act  of  1882,  to  a 
judge  in  chambers  for  an  order  restraining  the  sale,  if 
he  can  satisfy  the  judge  that  there  was  a  reasonable 
excuse.  It  was,  no  doubt,  intended  that  there  should 
be  a  right  to  seize  the  goods  under  this  bill  of  sale, 
though  It  is  not  expressly  given ;  but  it  must  be  taken 
to  be  a  right  as  qualified  by  the  express  words  of  the 
Aot.  This  view  is  supported  by  the  authorities  which 
would  most  influence  us  in  arriving  at  our  decision— 
vis.,  Goldstrom  v.  Tallermian  and  Furber  v.  Cobb. 

A.  L.  Skith,  J.— The  question  for  us  to  answer  is 
whether  this  bill  of  sale  is  rendered  void  by  reason  of  the 
covenant  whereby  the  grantor  agrees  to  produce  receipts 
for  rent  on  demand  in  writing.  Is  this  a  covenant  for 
the  maintenance  of  the  security  P  I  think  it  is.  I  wish 
to  add  nothing  to  the  remarks  of  Sir  J.  Hannen  in 
Furber  v.  Cobb,  It  is  here  said  that  the  bUl  is  void  be- 
cause the  covenant  is  absolute ;  but  at  the  end  of  the 
bill  there  is  a  proviso  that  there  shall  be  no  seizure  but 
for  one  of  the  five  causes  specified  in  section  7  of  the  Act 
of  1 882.  Therefore  I  think  that  on  the  true  construction 
of  this  biU  of  sale  the  grantee  could  not  seize  the  goods 
for  a  breach  of  the  unqualified  covenant.  As  to  the 
authorities,  in  Davis  v.  Burton  the  bill  of  sale  was  held 
void  because  of  its  oomplex  provisions.  In  Goldstrom  v. 
Tallerman  a  bill  of  sale  which  contained  the  very 
covenant  now  before  us  was  held  good  by  the  Ooutt  of 
Appeal,  though  it  is  true  the  point  now  taken  was  not 
argued.  But  in  Furber  v.  Cobb  the  Court  of  Appeal 
held  this  very  covenant  good.  In  Stanford  v.  Barber 
the  Court  of  Appeal  thought  that  tbe  insertion  of  such  a 
covenant  did  not  invalidate  the  bill  of  sale  because  there 
was  no  power  of  seizure  on  breach  of  tbe  unqualified 
covenant. 

Judgment  affirmed. 

Solicitors  foj  the  claimants^  Bower,  Cotton,  iSs  Bowef, 
for  ByJance  di  Son,  Manchester. 

Solicitors  for  the  execution  creditor,  c/o^fMon,  Harris^ 
A  Dotffding,  for  Sims,  Haadhester. 
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HlOE  COUST. 


I  agree,  therefore,  in  thinking  that  this  appeal  must  be 
allowed. 

LoFBs,  L.J.— In  this  oa«e  the  findings  ot  the  jurj 
were  dearly  right,  and  that  brings  it  within  Shepherd 
▼.  Conquest^  as  to  which  I  will  add  nothing  to  what 
has  been  said.  As  to  the  defence  of  estoppel,  I  do  not 
think  there  is  a  particle  of  etidence  to  support  it.  Our 
judgment  must^  thereforej^  be  for  the  plaintifE. 

Appeal  (dhwed. 

Solioltorforthe  appellant  Qrayi^on* 

Solicitox  for  the  xespondent,  7.  E.  LiiUcfM. 


l^lA  Cotttt  a(  %Vi»Hiu 


tC^au. J)i^-  ]  June  10. 

North,  J.    J 

Kbmp  v.  GoLDBEBa.  (tf.) 

Morlgage^AeHon  for  reconveyance  or  redempHonr^ 
CounterHslaim  admUHng  »wna  receitfed  on  account^ 
JParUcularB, 

In  an  action  hy  a  mortgagor  for  reconveyance  or 
redemption  of  the  mortgaged  property,  t?ie  defendant  hy 
hie  counter-daim  aXUgtd  that  a  certain  epecifled  $um  wa$ 
due  to  him,  partly  secured  on  hiUe  of  exchange  accepted 
hy  the  plaintiff  and  parity  on  open  account,  and  that  Tie 
had  received  divere  sums  in  respect  of  the  hills  of  ecc- 
ehange  and  other  sume  in  respect  of  the  moneys  due  on 
open  account,  lut  that  a  large  halance  was  due  to  him  ; 
and  he  claimed  an  account  and  foreclosure  or  sale. 

Held,  on  a  summons  hy  the  mortgagor,  that  he  was 
entitled  to  particulars  from  the  defendant  of  tJie  sums 
admitted  to  have  heen  received  hy  him  in  respect  of  the 
UUs  of  exchange  and  the  moneys  due  on  open  account. 


Adjonmed 

The  plaintiff  in  the  action  was  mortgagor  of  certain 
real  estate  in  Jetsej,  four  polidea  of  life  assurance,  and 
a  bond.  He  alleged  in  his  statement  of  daim  that  the 
mortgage  debt  had  been  repaid,  and  claimed  reoonvey* 
ance  of  the  mortgaged  property,  or  if  the  oonrt  should 
hold  that  all  moneys  dne  on  the  seouxity  of  the  mort- 
gaged property  had  not  been  paid  oil,  then  an  account 
and  redemption. 

The  defendant,  in  hia  defence^  stated  that  the  mort- 
gage debt  had  not  been  repaid,  and  that  Uutge  sums 
were  still  owing  on  the  security  of  the  mortgaged  prop- 
erty. By  his  oounter-dalm  he  alleged  to  be  due  to  him 
a  sum  of  £547  for  oommiision  on  a  sale  effiseted  by  him 
and  secured  on  the  mortgaged  property,  and  a  sum  of 
£5,063  17s.  for  moneys  advanoed,  partly  secured  by  Uils 
of  exchange  aooepted  by  the  plaintiff,  and  partly  due  on 
open  aooount^  and  claimed  an  account  and  f oredoeure  or 
sale. 

The  sixth  paragraph  of  the  oounter-daim  stated  that 
*'  All  the  said  bills  of  exchange  have  become  due,  and 
the  defendant  has.  tince  the  date  of  the  said  sale,  re* 
ceif ed  divers  sums  in  respect  thereof,  and  other  sums  in 
respeot  of  moneys  due  to  him  on  open  aoeount  as  afore- 
said, but  after  giving  credit  for  all  moneys  so  received  a 
large  balance  is  still  due  and  owing  from  the  plaintiff  to 
the  defendant,  together  with  interest  at  the  rate  of  £5 
per  cent,  per  annum  on  the  balance  from  time  to  time 
owing." 

This  was  a  summons  by  the  plaintiff  asking  for  par- 
ticulars of  the  payments  idleged  in  that  paragraph. 

H.  E.  M.  Stutfteld  {H.  A.  Forman  with  him),  for 
(a.)  Reported,  by  J.  Tbv0tbak»  Esq.,  Bairiater-at-Law. 


uars  01  vne  sums  aamivuea  lo  ortc  voeu  *^fm^^^  ■* 
>  sixth  paragraph  of  the  counter-claim  fox  t^  ^^T"^' 
e  eounter-daim  is  not  for  a  mere  balam*.  ^^^^lUfc 
due,  but  for  a  definite  sum  ;  and  the  o...^  .     ^^Mi^«^ 


the  summons. — ^The  plaintiff  asks  for  particulaiB  of  i\v      ^ 
sums  which  the  defendant  alleges  he  received  on  accouc*       , 
in  order  that  he  may  know  the  amount  of  the  balau 
claimed  and  have  an  opportunity  of  paying  it  off  w!*!i'*«»l*w^ 
fhrther  proceedings.  *•  «ik 

2>.  Z.  Alexander^  tot  the  defendant.— The  defeirtsai  i,  ^ 
asks  for  an  account,  and  declines  to  anticipate  tha^y  ^ 
count  by  giving  particulars.    That  is  not  tbfl  pmsi^^^ 
AugusHnus  v.  Nerinckx,  29  W.  E.  225,  16  Oh.  i^^^V 
Blackie  V.  Osmaston,  33  W.  R.  158,  28  Cb.  1  .  ^•^ 

NoBTH,  J.— I  think  that  the  plaintiff  should  1 1  J^^^ 
ticulars  of  the  sums  admitted  to  have  been  ^ 
the  r    " 
The< 

be  due, 

saying  that  it  is  not  for  a  definite  suu.      *  ^  m  , 

fsndant  has  received  divers  sums  on  4. 

dines  to  state  what  those  sums  are. 

account ;  but  what  right  has  he  to  ool.«.    ' 

have  an  expensive  account  taken.    ^ 

common  sense  requires  that  the  l' 

has  the  means  of  knowing,  shoulu 

ceived.    The  plaintiff  will  then  1. 

paying  the  balance  dsimed.    T! 

not  apply  to  the  present  case. 

It  Ib  not  a  matter  of  cour:<^  ^■ 
be  given.    If  an  account  is    a  '- 
counter*daim,   and    the    cou'' 
be   necessary,  there  may  be  r^'^ 
that  no  particulars  shall  be  ^ivau, 
shsU  not  be  given  twice  over,     liu* 
me  that  particulars  should  be  retut  < 
account  is  asked  for.    If  in  a 
the  plaintiff  had  been  in  reoeipu  . 
the  defendant  alleged  that  he  u. 
or  tender,  the  fact  that  the  plaj 
would  not  be  a  sufflcient  r 
particulars.    I  think  this  ia  a  v. 
lars  asked  for  in  respect  of  t 
ceived  iu  the  6th  paragraph  ^ 
be  given. 

Summons  allowed. 

Solldtors,  H.  Q.  SmaUmu,, .  ^ 


■^  m 


Q.  B.  Div.  (Mathew  and  * 
A.  L.  Smith,  JJ.) 

Bill   of  sale-^EvirJn 
omiiUngto  state  V-^ 
produce  receipts  / 
excuse  ^-^BiUs  of  ^ 
s.  IQ^BiUs  of  Sa 
t.  7  (4). 

The  production^  at 
issue,  of  a  hill  of  s 
registration^  is  no  evt 
also  filed  in  accordaro 
s.  10,  hut  the  proper  • 
the  production  of  e^u-, 
void  merely  on  this  gr 

A  hiU  of  sale  conti ■ 
grantor  fo  produce  r-' » 
of  words  correspond  i 
able  excuse  "  in  secti 
1882;  hutcontaimed 


(a.)  Beported  by  8p£^ 


H»tOoirir. 


■»j 


^5^^ 


"^jastiz 


PORTER. 


hi 


I 


HlOK  OOVRT. 


—  defendant'*  bunineM,  and  that  vice  in  the 


if  '  pern- • 
'/feu  /' 

U  t3T, 
LB.  : 


"  de/eet  in  the  condmon  0/  the  pkmt "  ioithin 
*      of*eeUon  1. 

^[^  Lord  Esber,  M.B.,  ami  Llndlay,  KJ.  (Lopaa, 
^^  !_  '■'■ting),  that  there  wa$  evidence  of  negligence  on 
^™^  >/  the  de/endanfe  foreman,  and  it  wa*  not 
_'    -y  ehwm  that  the  riik  teat  vcluntarily  incurred 

l^  «  V.  Qaartanaaine,  85  W.  B*  656, 18  Q.  B.  D. 

^_^  "       hy  Lopes,  L.J.,  <^  th&rt  wa$  no  euidenee  for  a 

*'    ^ndf&r  the  plaintiff,  at  the/aiU  thawed  that  ih^ 

fV  had  tltded  to  continut  in  tht  defendant  $  em- 

'ui  wUh  full  knowledge  of  the  riik  which  he  ran 

hing, 

-.  was  ftn  appeal  ttom  a  de^iejon  giToit  im  tho  Oit^ 
adon  Courti 
4  lie     action    waft    brought    under    tbe    Biapiojers' 
sbility  Act,  J  880  (43  4  44  Vlot.  c.  42).     The  plaintiff 
IS  employed  by  the  defendaat,  a  whnTfioger  aod  ware^ 
mt^niat}}   to   take  charge  oC    a  horae  and  tfolley,    it 
log  part  of  bia  duty  to  load  and  unload  thp  trolley 
-•    th©  delifflry  of  gooda  to  coOBlgneeJi,  and   to  bring 
back  tha  horse  and  trolley  to  tho  defetidaDt'a  premieea 
wb«n  ha  work  wsa  done.     During  tbia  employment>  in 
Auguatp  1886,  the   defendant  bought  a  new  borae,  wbich 
vaa  placed  under  the  plaintiff  a  control   by  the  defend' 
&nt'i  a  table  foreman.     The  horse  proved  to  be  a  kicker 
and  a  jibber,  and  &ltogethar  unfit  for  driving.      The 
plaiatiS  fompUioed  of  it  to  the  foreman  and  objected  to 
driving  it,  but  th«  foramau  always  replied  that  he  mu&t 
coutiQtt*  to  drife  and  that  it  an  accident  oocurred  the 
defendant  woutd  be  responsible.     The  plaintiff  went  on 
driving  the  borae  for  more  than  two  months  wheni  on 
|?oremb«r  12^  wbile  he  was  eitting  in  hU  proper  place 
upon  the  troUay,  the  horse  kioked  out  without  any  pro- 
vocation and,  Htiiking  the  plaintiff  on  one  of  hla  l^ge, 
broke  It.     There  was  no  evidence  that  the  defendAut 
bioiself  knew  of  the  horse  being  vicfous  aa  described. 
The  dtfendant,  at  the  trial^  maintEiined  that  the  plam-^ 
tiff    was   not  entitled   to   sue    under    the    Employers' 
Liability  Act,  as  he  was  not  a  '*  workman"  under  the 
Aot,  nor  was  the  horae  *'  plant, ^*  nor  the  vice  of   tbe 
horbe  "  defect  in  the  condition  of  plant,"  and  that  tbe 
plaintiff  voluntarily  incurred  the  risk  of  accident,  and 
was  therefore  not  entitled  to  recover  according  to  the 
decision  in   Thomai  v.    Qiiartermainet  35  W.  K.  €55^ 
13  Q.  B.  D.  685.  The  plaintiff  also  must  have  oontributed 
to  the  accident  by  hie  own  nagltgc^noe. 

The  judge  beld  that  the  plaintiif  wae  a  *' workman  '^ 
aud  that  the  horse  was  **  plant  "  within  tho  Act,  but  he 
further  held  that  the  case  came  within  the  decision  of 
Vh  tunas  V.  Quarterfnaine,  bo  that  tbe  pi'' in  tiff  could  not 
recover  because  be  had  continued  to  drive  tbe  horse 
iti^r  he  was  aware  of  ita  vicloua  nature,  and  therefora 
tt^eiited  Co  incurring  the  risk  attending  tbe  service.  He 
'  Urrefore  gave  judgment  for  tbe  defendant. 
The  plaintiff  appealed* 

July  26.—  W.  E,  Rame  Williams j  for  the  plaintiff,— 
The  case  does  not  come  within  Thoma»  v.  Quarter mamt^ 
because  in  that  cabe  the  plaintiff  made  no  complainti 
wharenq  in  thi>^  case  the  plaintiff  ohjt^cted  to  ttie  risk 
and  only  incurred  it  rather  than  Icue  hla  pUce.  A 
matter  la  bound  to  take  all  reasonable  precauilona  to 
protect  hi'y  workmen :  Fatersoj}  v.  WaUfJc^f  1  Mucqu, 
748,  and  when  notice  has  been  given  him  of  dt^fec^t  in 
machinery  he  is  liable  for  an  accident  due  to  tbe  defect  if 
the  workman  was  not  n^ glig^nt ".  Clarke  v.  Jlolmts,  1 
'^  fr  H,  937,  Tbe  plaiutiff  brought  hlm&clf  within 
^t^n  S  of  section  2  by  the  notice  which  he  gave 


i  -^i  for  tbe  defendant* — ^The  plaintiff  was  not 
%.      vltbitt  tbe  Mti  beoau«e  he  was  a  driver,  and  in 
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Cook  ▼.  North  Metropoliian  Tramtoays  Co.,  35  W.  B.  577« 
18  Q.  B.  D.  683,  a  driver  was  held  not  to  be  a  workman 
witbin  the  Employers  and  WoAmen  Aot^  1875.  The 
word  '*  plant "  in  confined  to  inanimate  objeolt  such  as 
fixtures  and  other  chattels  used  in  a  business^  and  was 
never  used  before  to  describe  a  living  creature.  Even 
assuming  the  horoe  to  be  *'  plant,"  the  plaintiff  volun- 
tarilj  continued  in  the  dangerous  employment,  and 
cannot  therefore  recover:  Thomas  v.  QuarUrmaine, 
The  fact  tbrat  he  objected  cannot  dp  awey  with  the  fact 
that  he  coutinued  when  he  might  have  given  np  his 
employment.  In  the  words  of  Oockbom,  OJ^  in 
WoodUy  V.  Mdropoliian  DUtrid  BaUtoay  Co,,  25  W.  S. 
155,  2  Ex.  D.  389,  "if  a  man,  for  the  sake  of  the  em- 
ployment, takes  it  or  continues  in  it  with  a  knowledge  of 
its  tisks,  he  must  trast  to  himself  to  keep  clear  of  in- 
Jury." 

Our.  adv*  mdt 

Aug.  11. — ^Iiord  EsHBR,  TJLSL — In  this  case  the  plain- 
tiff, was  in  the  employment  of  the  defendant,  who  was 
a  wharfinger,  and  for  the  purposes  of  his  business  the 
owner  of  carts  or  trolleys  and  horses.  Amongst  these 
was  a  horse  which  was  of  an  extKaordinarily  vicious 
nature  and  wholly  unfit,  so  far  as  is  stated  to  us,  to  be 
driven  even  by  the  most  careful  drivsr.  The  plaintiff 
objected  to  drive  him,  and  told  the  foreman  of  the  stable 
that  the  horse  was  unsafe  to  drive,  whereupon  the  fore- 
man said  :  '*  You  have  to  drive  him,  and  if  any  accident 
happens  we  (meaning  the  employer)  will  be  responsible." 
The  plaintiff  eontinned  to  drite  the  horse,  and  whilst  so 
doing,  sitting  on  a  part  of  the  tioUey  where  it  is  said  to 
be  usual  and  not  improper  for  the  driver  to  sit,  the  horse 
kicked  out  and  broke  the  plaintiffs  leg.  The  plaintiff 
thereupon  sued  the  owner  of  the  horse,  his  employer. 
The  Judge  of  the  Oity  of  London  Court  did  that  which  I 
believe  many  county  courts  have  done  since  the  decision 
of  the  Court  of  Appeal  in  Thomas  v.  Quariermains, 
The  moment  it  was  proved  befbre  him  that  the  plaintiff 
knew  the  horse  to  be  vidoua,  but  continued  to  drive  him, 
the  Judge  said  it  was  useless  to  inquire  further,  for  that 
alone  disentitled  him  to  recover  upon  an  application  of 
what  is  called  the  maxim  of  VoUnti  rumJU  injuria.  The 
Judge  acted  npon  the  notion  that  that  was  the  effect  of 
the  decision  of  the  majority  of  the  Court  of  Appeal  in 
TTwmas  ▼•  QuarUarmainey  and,  as  I  am  given  to  under- 
stand, many  county  court  judges  have  from  tiie  time  that 
case  was  reported  supposed  that  to  be  the  effect  of  it. 
We  are  called  upon  now  to  say  whether  that  is  the  true 
effect  of  the  decision.  My  own  position  in  the  matter  is 
extremely  delicate,  becauie  I  dissented  from  the  decision 
of  the  rest  of  the  court.-  I  thought,  and  after  mature 
consideration  I  have  still  the  strongest  conviction,  that 
if  that  is  really  the  effect  of  it  the  decision  in  that  case 
was  absolutely  wrong ;  but  I  hope  I  have  k^alty  enough 
to  say  thivt  if  I  thought  that  the  decision  of  the  majority 
of  the  Judges  there  did  mean  what  the  county  court 
Judges  have  supposed  it  to  mean,  I  should  at  once  l>ow 
to  it.  The  question  we  have  now  to  consider  is  whether 
that  was  the  real  meaning  of  the  majority — whether  the 
Judgment  was  not  to  a  less  rigid  effect  than  that,  and 
whether  it  does  not  leave  open  certain  questions  which 
mtutstlll  be  tried. 

The  first  question  here  is  whether  this  case  is  within 
the  Employers'  Liability  Act  at  all.  If  it  be  not,  then, 
according  to  the  old  law^  if  that  Act  had  not  existed,  I 
have  no  doubt  this  plaintiff  could  not  have  recovered. 
He  would  have  been  aeervant  in  tlie  employment  of  the 
master,  a  part  of  whose  machinery  for  carrying  on  his 
business  was  defective— in  sudi  a  state  that  it  would  be 
a  culpable  want  of  care  for  the  safety  of  his  servants  on 
the  part  of  the  employer  to  permit  a  necessary  part  of 
the  machinery  for  carrying  on  his  businees  to  remain. 
But  that  was  no  ooncemlof  the  Jury.  At  all  events,  it 
WM  a  thing  which  wM  patent,  ao  that  any  person  in  the 


employ  could  know  and  see  it.  The  horse  here  in  quss' 
tion  was  not  accidentally  or  suddenly  vidous,  bat  in- 
herently vicious  and  known  to  be  so.  UndiBr  the  old  law 
It  would  have  been  said:  "You"  (the servant) <* hsvs 
entered  into  or  continued  in  this  employment  when  this 
thing  of  which  you  complain  is  open  and  palpable,  and 
therefore  it  is  an  implied  condition  of  y9ur  contraot  of 
service  that  you  take  upon  yourself  the  risks  of  soddenti 
therefrom,  and  consequently  you  have  no  remedy  againit 
your  employer.*'  As  between  mluter  and  servant  tliat 
was  the  way  the  immunity  from  liability  was  alwaji 
stated.  The  maxim  VoUnti  non  fit  injuria  was  not 
wanted  as  between  master  and  servant.  It  was  onlj 
wanted,  if  at  all,  where  no  such  relation  as  that  of  master 
and  servant  existed.  That  being  so,  then  comes  tin 
question,  what  is  to  be  the  effect  of  the  Employea^ 
Liability  Act?  Does  that  Act  apply  to  the  pnssnt 
coseP 

Now  the  first  question  must  be  whether  the  plaintiS 
was  a  '*  workman  "  witbin  the  definition  given  in  the 
Employers  and  Workmen  Act,  1875.  I  cannot  eDte^ 
tain  a  doubt  upon  that.  He  is  a  man  who  drives  a  bom 
and  trolley  for  a  wharfinger.  We  must  take  uto 
account  what  his  ordinary  duty  was.  He  has  toJbsd 
and  nnload  the  trolley.  That  is  manual  laboor.  Ha 
duty  may  be  compared  to  that  of  a  lighterman  whoso* 
ducts  a  barge  or  lighter  up  and  down  the  rivet.  Thi 
driving  the  horse  and  trolley,  and  the  navigating  of  Am 
lighter,  form  the  easiest  part  of  the  work ;  his  ml 
labour,  that  which  tests  his  muscles  and  his  sisen^ 
the  loading  and  unloading  of  the  trolley  or  the  lighter. 

Then  comes  the  question  which  is  somewhat  mors 
difQcult,  Can  a  horse  be  considered  ** plant"  wtthia 
section  1  of  sub-section  1  of  the  Employers*  LiaUlitf 
Act  ?  It  is  suggested  that  nothing  that  is  animate  on 
be  plant ;  that  is,  that  living  creatures  can  in  no  seoie 
be  considered  plant.  Why  not  P  In  many  bnshiesfl^ 
horses  and  carts,  wagons,  or  drays,  seem  to  me  to  f oii 
the  most  material  part  of  the  plant ;  they  sre  tb< 
materials  or  instruments  which  the  employer  must  sn 
for  the  purpose  of  carrying  on  his  business,  and  without 
which  he  could  not  carry  it  on  at  all.  The  prindpsi 
part  of  the  business  of  a  wharfinger  is  conveying  goodi 
from  the  wharf  to  the  houses  or  shops  or  wiffeboosM  of 
the  consignees  ;  and  for  this  purpose  he  must  use  hffou 
and  carta  or  wagons.  They  are  all  necessary  for  the 
carrying  on  of  the  business.  It  cannot,  for  s  moment^ 
be  contended  that  the  carts  and  wagons  are  not  **plsDt 
Can  it  be  said  that  the  horses,  without  which  tbe  otffe 
and  wagons  would  be  useless,  are  not  P  If,  then,"" 
horse  was  part  of  the  plant,  it  had  a  defect,  that  M 
had  the  constant  habit,  whether  in  a  stable  orbarneiMd 
to  a  troU^,  of  kicking  whatever  was  near  %^^^^ 
a  human  being  or  a  brick  wall.  In  short,  it  j***  * 
vidons  beast  that  could  not  be  managed  or  contnUed  by 
the  most  careful  driver.  The  plant,  therefore,  ^ 
defective.  There  was  no  evidence  that  the  msstet  [v» 
defendant)  knew  of  the  defect.  But  the  '<»«o^JT 
had  the  management  of  the  stable,  and  under  fhoM 
directions  the  horse  was  used,  knew  it ;  and  after  hamg 
repeatedly  been  told  tlmt  it  was  unsafe,  he  »i*'T 
practically  amounted  to  this:  "I  care  not  whether  toe 
horse  is  vicious  or  not;  you  have  got  to  drive  him  \  «■ 
it  matters  nothing  to  you  for,  if  you  meet  with  aa  sod- 
dent,  the  master  will  be  responsible.'*  llie  fotema* 
probably,  had  no  power  to  bhid  his  master  to  that;  •» 
it  is,  at  all  events,  conclusive  to  show  that  he  realilii 
the  fact  that  the  plant  was  defective;  and  nothing n> 
done  to  remedy  the  defect.  Was  this  negUgenos  on  W" 
part  of  the  foreman  for  which  the  "»"*•' ^ 
responsible  P  If  the  master  had  any  duty  »*  *1^  *®  "^ 
care  of  his  workmen,  then  allowing  this  imperfset  pww 
to  continue  to  be  used  was  surely  a  bre«xh  of  that  dW 
But  it  is  said  he  may  have  had  that  duty,  »nd  '■•r'^ 
neglected  it  as  to  thoae  of  his  workmen  who  did  w» 
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laww  0^  €C  wen  not  afleeted  by,  the  pArtifiiikr  defect, 
bat  Bot  M  to  the  pUdntifl,  wbo,  kDCMring  of  tbe  defect, 
Btffl  eoatmned  to  diiye  tbe  bone,  and  therefore  ooniefl 
vxtbiB  the  aazim  raferred  to.    I  confess  that  has  always 

to  me  to  be  not  a  bad  way  of  lUostratlng  the 

bat  it  ii^  to  my  mind,  a  horrible  way  of  stating 
tliedntj  to  say  that  a  master  owes  no  duty  to  a  serrant 
vto  knows  that  there  is  a  defeat  in  machinery,  and, 
hnhig  pointed  it  out  to  one  in  aathority,  goes  on  using 
it.  It  •fiBBBi  orael  and  nnnatoral,  and,  in  my  ?iew, 
vttady  ahomhiahhi.  It  may  be  that  the  breach  of  this 
duly  pwBoo^of  aetion— that  it  is  what  is  called  a 
dn^  of  hapedeot  obligation*  Althoogh  the  employer 
does  not  htnsif  know  of  the  defect,  if  he  has  pnt  a 
peraonmbiiphBeto  do  what  he  onght  himself  to  do, 
he  is  iwpnawMe  lor  the  negUgnoe  of  that  person. 

Before  the  Sosployera'  Liability  Aot  there  was  this 
oonditkaiatte  coatiaet  of  hiring— that  if  there  was  a 
defect  la  tte  ptemieeB  or  machinery  whioh  was  open  and 
palpabH  vhsther  the  serrant  aetnaUy  knew  it  or  not, 
be  aenptad  the  employment  subject  to  the  risk.  That 
is  ttedostrioe  which  ia  embodied  in  the  maadm  VolenH 
nonjU  iafMria.  I  need  hardly  repeat  that  I  detest  the 
tttoapt  to  fetter  the  law  by  maxims.  They  are  almost 
loianaUy  mialeading ;  they  are  for  the  most  part  so 
Isxge  and  general  in  their  langoage  that  they  always  in- 
dnde  aooMtlnng  wluch  really  is  not  intended  to  be  in- 
dndedln  tbem.  I  do  not  doubt  that,  if  we  put  this 
masimin  pUdnEai^,  part  of  it  is  tme-^that  is  to 
aay,  that  if  a  thiag  is  pit  before  a  workman  and  he  is 
toId,"Kow,  I  do  aot  aik  you  to  do  this  unless  you  like  ; 
bat  I  win  gifo  job  aoie  wages  if  you  ao.  You  see 
what  it  is.  Xben  is  a  rotten  ladder— it  is  ton  to  one 
that  it  win  hnak  aider  you ;  but  if  you  choose  to  run 
thstijik  I  wiOgife  you  higher  wages."  If  the  work- 
wn,  BdtiBg  tbe  risk,  elects  to  incur  it,  no  one  ooald 
doubt  tiiat  be  would  be  precluded  from  recoTcring 
against  his  employer  for  any  injury  he  might 

from  the  breaking  of  tbe  ladder.  The  same  re- 
csk  wonld  loQov  if  tbe  injured  person  was  not  awork- 
aianfarhiie.  Bat  does  the  maadm  VolenH  non  JU  in-^ 
fmia  g»IUi]eBgtli— that  the  meee  feet  of  the  workman 
knowing  ttst  a  thing  is  dangerous  and  yet  using  it  is 
ooBdaiiie  to  show  that  he  Toluntarily  incuM  the  riekP 
^iMBu  to  that  depends  (so  far  as  this  court  is  con* 
eemed)  npm  whether  or  not  Thoma»  ▼•  Quaritrmaint 
bas  so  iifriilnd,  I  nerer  entertained  a  doubt  that  the 
Basglajnl  lisUUty  Act  does  not  prevent  the  proper 
i^Nfestfoa  oC  the  maadm  VcieMnonfiiiniwria;  and  I 
em  oalfwt^^  as  an  eaoose  for  the  part  I  took  in  ThomoB 
T.  Qmarkrmaim^  that  that  doctrine  had  ncTcr  been 
iwatfcined  on  the  argument  of  that  case,  but  was  for 
ftft  ihst  tinie  suggested  in  the  judgment  of  my 
tnAsK  Boweau  For  myself  I  cannot  help  thinking 
ttit  whsthec  or  not  a  workman  has  Toluntarily  agreed 
to  iamr  the  xisk  of  defectiTe  nwohinery  is  a  question  of 
te,  sad  tlmt,  in  my  opniion,  would  haTO  niade  the 
^  Thonyu  t.  QuarUrmaine  wrong,  for  the 
^  of  the  Jndges  there  took  upon  themselTes  to 

(he  qnestton  of  fact,  whereas,  in  my  opinion, 

^^  bal  BO  tig^  to  decide  it ;  the  utmost  they  properly 

^MddiaBia  to  asnd  it  back  to  the   county  court. 

n^  Wtt  in  Oat  ease  that  the  facto  were  oonolusive  fo 

sihow  that  As  plaintiff  did  ToluntarQy— in  the  sense  in 

wkM  they  mderatood  the  word — accept  the  risk.    This 

nvitet  tbe  Bhole  difQculty  as  to  contributory  ne^tgence 

In  easan  of  milway  aocidento  {Davey  ▼•   London  and 

Mme^Wtden  Saaway  Go.,  11  Q.  B.  D.  218).    I  have 

^  tested  that  it  is  not  for  the  judge  to  say 

not  a  plaintiff  (or  the  deceased  in  case  of 

4  ^M  been  gni^y  of  oontributory  negligence ;  be 

0  hM  no  light  to  hold  that  the  evidence  of  it 

Jfe;«tBhoB]d  be  left  for  the  dedaion  of  the 

qncBtiomwhcttMV  theSmpleyen^ 


IdabiHty  Act  has  done  away  with  the  old  doctrine  that 
a  workman  impliedly  contracts  or  oonsento  to  incur  a 
risk  which  is  a  visible  and  palpable  one,  and  one  whidh 
therefore  he  is  to  be  taken  to  know  of,  or,  if  you 
please,  whioh  he  does  know  of,  or  whether  it  applies 
only  to  tbe  risks  incident  to  common  employment.  For 
^  time  I  was  under  the  impression  that  the  judgment  in 
y^mas  V.  QuarUrmaine  was  that  the  Act  only  ab- 
solved the  em^oyer  from  liabUity  for  any  injury  re- 
sulting from  the  negligenoe  of  a  fellow- workman.  But 
upon  looking  at  the  matter  more  carefully  I  do  not 
think  they  meant  to  say  that.  It  was  not  necessary  for 
them  to  say  it,  because  they  held  that,  Inasmuch  as  the 
case  was  conclusively  within  the  maxim  VolenH  non  fti 
injuria^  no  other  question  arose  in  the  esse. 

Now  let  us  go  back  to  tbe  atctuto.  We  must  look 
once  more  at  section  1,  sub-seetion  1,  <*  where,  after  the 
commencement  of  this  Aot,  personal  injury  is  caused  to  a 
workman  by  reason  of  any  defect  in  the  condition  of 
the  ways,  works,  machinery,  or  plant  connected  with  or 
used  in  the  buriness  of  the  employer,  the  workman  shall 
have  tbe  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a 
workman  of,  nor  in  the  service  of,  the  employer  nor 
engaged  in  his  work.'*  Here  I  say  there  was  snob  defect 
and  consequent  personal  injury.  Bead  with  this  sub* 
sections  1  and  3  of  section  S.  Sub-section  1  provides  that 
the  woikman  shall  not  be  entitled  under  this  Aot  to  any 
right  of  compensation  or  remedy  against  the  employer 
under  sub-section  1  of  section  1,  ''unless  the  defect 
therein  oientloned  arose  from,  or  had  not  been  remedied 
owing  to,  the  negligence  of  the  employer,  or  of  oosse 
person  in  the  service  of  the  employer  and  intrusted  by 
hinr  with  the  duty  of  seeing  that  the  ways,  worka, 
machhiery,  or  plaot  were  in  a  proper  condition,'*  and 
sub-section  3  that  **  In  any  ease  where  the  workman  knew 
of  the  defect  or  negligence  which  caused  his  injury,  and 
failed  within  a  reasonable  time  to  give,  or  cause  to  be 
given,  hiformation  thereof  to  the  employer  or  some  pesson 
superior  to  himself  in  the  serrice  of  the  employer,  unless 
he  was  aware  that  the  employer  already  knew  of  the 
said  defector  negligenoe,"  the  workman  shall  in  like 
nmnner  be  disentitled  to  any  right  of  oompenmtlott  or 
remedy.  Here  the  defect  arose  from  the  negligenee  of  a 
person  in  the  service  of  the  employer  and  intrusted  bf 
him  with  the  duty  of  seeing  that  the  plant  was  to  propei 
condition,  and  who  had  notice  of  the  defect,  and  failed  to 
take  steps  to  avert  injury. 

To  my  mind  it  is  clear  that  this  was  negligenoe  wMk 
regaid  to  tbe  safety  of  his  workmen  for  which  the 
employer  is  responrible.  But  then  it  is  said  there  may 
be  that  which  prevento  the  workman  from  recovering 
compenastion  for  an  injury  snetalned  by  him  in  oon- 
sequence  of  that  negligence.  The  implied  contract 
whioh  I  have  adverted  to  under  the  old  low  dl4 
prevent  it.  Where  there  is  no  duty,  it  is  said,  there  can 
be  no  negligenee,  or,  in  other  words,  there  may  be 
negligenoe  whioh  is  not  actionable  negligenoe.  It  is 
very  dii&eult  to  give  a  sensible  construction  to  sub-sectlDa 
3  of  section  2.  The  workman  who  discoven  the  defect 
is  to  give  notice  of  it,  or  he  cannot  recover.  From  that 
I  infer  that  if  he  does  give  notice,  and  the  defect  is  not 
remedied,  he  may  recover.  When  is  he  to  give  notioe  P 
And  what  if  the  defeot  is  not  immediately  remedied  f  Is 
the  workman  at  once  to  refuse  to  incur  the  risk  andqnit 
the  employ  P  That  is  a  dilemma  to  whioh  it  ^ever  could 
have  been  intended  to  reduce  the  workman.  I  cAnnot 
helpthinkingthatit  isoleariy  enacted  in  the3rdsub*seotion 
of  section  2  that  if  the  workman  gives  notice  of  the  defMt, 
and  the  employer  fails  to  remedy  it,  the  workman's 
claim  for  compensation  is  valid,,  unless  he  is  brought 
clearly  within  tbe  maxim  VoknH  non  JU  injuria.  Does 
the  judgment  of  Bowen,  ImJ.,  in  Thomoi  v.  Quarter' 
fnorfne— for  that  is  the  judgment  which  is  adopted  bf 
V»y,  LJ,— mean  to  aay  tint  the  wMte  knb^pMge  of  thr 
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workman  and  hU  oontfaming  in  the  employ  U  fatal  to 
himP 

If  I  thought  the  Judgment  In  Thoma$  ▼.  Quorfer- 
nwine  reallj  did  m«an  that,  whate? er  my  own  private 
opinion  might  be»  J  should  unhesitatingly  bow  to  it.  I 
have  been  trying  to  ooustrue  tlist  judgment  fafarly.  At 
p.  697  of  the  report  the  learned  judge,  after  referring 
to  Laa  ▼.  Ccrporaiion  of  Darlington^  S8  W.  EL  S21, 
5  Ex.  D.  78,  and  Winch  t.  Oonservatori  of  the 
Thames,  22  W.  E.  879,  L.  B.  9  0.  P.  378, 
■ays :  '*  The  defendant  in  suoh  eiroumstanoes  does  not 
disoharge  his  legal  obligation  by  merely  affecting  the 
plaintiff  with  knowledge  of  a  danger  which  but  for  a 
breach  of  duty  on  his  own  part  would  not  exist  at  all. 
But  where  the  danger  is  one  incident  to  a  perfectly 
lawful  use  of  his  own  promisee  neither  contrary  to 
statute  nor  common  law,  where  the  danger  is  visible  and 
the  risk  appreciated,  and  where  the  injured  person, 
knowing  and  appreciating  both  risk  and  danger,  volun- 
tarily encounters  them,  tihere  is,  in  the  absence  of  further 
acts  of  omission  or  commisson,  no  evidence  of  negligence 
on  the  part  of  the  occupier  at  all.  Knowledge  is  not  a 
conclusive  defence  in  itself.  But  when  it  is  a  knowledge 
under  draumstances  that  leave  no  inference  open  but 
one— via.,  that  the  risk  has  been  voluntarily  encountered — 
thedofenoe  seems  to  me  complete."  Imust  confess  I  do  not 
like  that  way  of  putting  it.  I  think  there  is  a  duty,  though 
I  agree  that  there  is  no  actionable  breach  of  that  dui>y  it 
the  person  Injured*  knowing  and  appreciating  the  danger, 
voluntarily  elects  to  encounter  it.  In  the  preceding 
page  the  iMrned  judge  says :  ''It  is  no  doubt  true  that 
the  knowledge  on  the  part  of  the  Injured  person  which 
will  prevent  him  from  alleging  negligence  against  the 
ocon^er  must  be  a  knowledge  under  suoh  dicumstanoes 
as  lead  necessarOy  to  the  condusion  that  the  whole  risk 
was  voluntarily  incurred.  The  maxim  be  it  observed  is 
not  *8eimUi  non  Jit  injuria'  but  ^VoUntu*  There 
may  be  a  perception  of  the  existence  of  the  danger  with- 
out appreciation  of  the  risk ;  as  where  the  workman  is  of 
imperfect  InteUigence.*'  So  that  a  dull  man  may  recover 
damages  where  a  man  of  intelligence  may  not.  Both 
knew  of  the  danger,  but  one  is  imperfectly  Informed  as 
to  Ita  nature  and  extent. 

Taking  the  whole  of  that  judgment  together,  it  seams 
to  me  to  amount  to  this,  that  mere  knowledge  of  the 
danger  will  not  do ;  there  must  be  an  assent  on  the  part 
of  the  workman  to  accept  the  risk,  with  a  full  appro* 
dation  of  its  extent,  to  bring  the  workman  within  the 
maxim  VolmiU  non  fti  it^uria.  If  so,  that  is  a  qnes- 
tton  of  fact.  Here  the  judge  of  the  court  below  has 
come  to  the  condusion  that  the  moment  It  appeared 
that  the  plaintiff  knew  and  appredated  the  danger,  and 
did  not  at  once  quit  the  defendant's  employ,  he  came 
within  the  maxim,  and  was  therefore,  upon  the  anthori^ 
of  ThomoB  V.  Quartermainef  disentitled  to  recover.  He 
did  not  bring  his  mind  to  bear  upon  the  motives  which 
induced  the  plaintiff  to  act  as  he  did,  whether  he  relied 
upon  the  foreman's  statement  that  the  employer  wonld 
be  rcspondble  In  case  of  an  acddent,  or  whether  he  was 
Influenced  by  the  fear  of  being  thrown  out  of  employ  if 
he  disobeyed  the  foreman's  orders.  All  that  was  for  a 
jury,  and  the  judge  ought  to  have  applied  his  mind  to 
It.  I  see  nothing  in  the  decision  in  Tnomoi  v.  Quarter' 
maina  to  prevent  the  plaintiff  from  recovering  in  this 
caae^  unless  the  droumstances  were  such  as  to  warrant  a 
jury  In  coming  to  the  condudon  that  the  plaintiff, 
fredy  and  vduntarily,  with  full  knowledge  of  the  nature 
and  extent  of  the  ride  he  ran,  impliedly  agreed  to  Incur 
it.  For  theee  reasons  I  think  this  case  ought  to  go 
down  for  a  new  triaL 

JjDKDLKtyljJ.'-^The  first  question  is  whether  the 
pidntlff  is  a  "  workman "  within  the  meaning  of  the 
Bmployers'  Liability  Act.  In  my  opinion  he  is.  His 
dn^  waa  not  only  to  ddve^  bat  also  to  load  and  unload 


the  goods  which  had  to  be  transported  on  the  troUej 
which  it  was  his  buduess  to  drive.  This  loading  and 
unloading  requires  bodily  labour  and  ezertioD,  and 
brings  the  pldntiff  within  the  statutory  deftnitioD  of  a 
workman  (38  k  39  Vict.  c.  90,  s.  10). 

The  next  question  is  whether  the  horse  whioh  injurd 
the  plaintiff  is  <* plant"  within  the  meaning  of  seotioii 
1,  sub*section  1,  of  the  Aot  There  Is  no  definition  of 
plant  in  the  Act,  but  in  its  ordinary  sense  it  inolodes 
whatever  apparatus  is  used  by  a  bndneas  man  fot 
oairylng  on  his  business— not  his  stodc-ln-trade,  whldi 
he  buys  or  makes  for  sde,  but  dl  goods  and  obattds, 
fixed  or  movable,  live  or  dead,  which  he  keeps  fot 
permanent  employment  in  hisbudness  (see  Blake  v.  5&atf, 
8  W.  B.  410,  Johns.  782).  The  word  **  defect "  and  the 
words  "  way  and  machinery,"  whioh  occur  in  the  sec- 
tion, throw  soflae  doubt  on  whether  plant  can  indade 
horses,  but  I  do  not  think  the  doubt  suffldent  to  leqaire 
the  court  to  hold  that  plant  cannot  indude  horsea  or  to 
hold  that  plant  must  be  confined  to  inanimate  cbattda. 
The  defendant  in  this  case  has  a  number  of  honei  for 
use  in  his  business ;  they  were  part  of  his  plant,  aot 
only  in  the  ordinary  sense  of  the  word,  but  also,  is  mj 
opinion,  in  the  sense  in  which  the  word  *'  plant "  iieied 
in  section  1,  sub-section  1,  of  the  Employers'  liaUllty 


The  next  question  is  whether  vice  in  a  horse  oanbe  a 
detect  in  the  condition  of  plant.  Here,  agdn,  I  think 
it  can.  I  take  defect  to  indude  anything  whioh  leoden 
the  plant,  dm.,  unfit  for  the  use  for  whioh  it  is  faitendd, 
when  used  in  a  reasonable  way  and  with  reaaoaabla 
care,  and  If  a  horse  intended  for  drawing  troUeyi  is 
from  any  cause  unfit  for  such  work,  and  a  petaon  li 
driving  him  with  reasonable  care,  and  is  injared  bf 
reason  of  the  unfitness  of  the  horse  for  his  work,  aiuh 
person  may  be  properly  said  to  be  injured  by  raaaon  of 
a  defect  in  plant. 

Haring  deared  the  ground  thus  far,  it  is  neoaaaaiy  to 
consider  whether  the  defect  aroae  from  or  had  not  bcea 
discovered  or  remedied  owing  to  the  negligenoe  of  the 
defendant,  or  of  some  person  in  his  service  and  Uitniitd 
by  him  with  the  duty  of  sedng  that  the  plant  was  in 
proper  condition "  (see  section  2,  sub-section  1)-  '^ 
defect-— <.e.,  the  unfitness  of  the  horse— did  not  aiiie 
from  the  negligence  of  the  defendant,  nor,  hi  tratfa,  o( 
anyone,  nor  ia  then  any  evidence  that  the  defandaot 
himself  knew  of  such  defect.  But  his  stable  fonmin 
did  know  of  it,  and  he,  nevertheless,  took  no  atepa  to 
prevent  the  horse  from  bdng  used  for  a  pnipoas  for 
which  he  knew  It  was  unfit,  for  he  told  the  phdattf  to 
go  on  driving  it,  and  sdd  if  anything  happend  "^^ 
— <;e.,  his  master — "must  take  the  conaegoinw- 
This,  I  think,  is  evidence  of  negligenoe  on  tiie  part  of 
the  stable  foreman  for  whioh  the  defendant  saa  properly 
be  held  aocountabU  unless  his  UabUity  is  exdndd  upon 
the  ground  that  the  pldntiff  not  only  knew  d  the  de- 
fecti  but  also  took  the  risk  upon  himsdf. 

This  is  the  pdnt  whioh  presents  the  greateat  difBcolty 
In  the  case,  and  which  requires  oaref  ul  eonsideratioa. 
It  must  be  taken  as  settled  by  ThomoB  v.  Quariermaiu 
that  the  words  at  the  end  of  section  1  do  no  mote  than 
**  nmove  suoh  fetters  on  a  workman's  right  to  sae  aa 
had  been  previoudy  hdd  to  arise  out  of  the  relatioa  of 
master  and  worinnan  " ;  that  section  8,  sub-eection  ^ 
does  not  extend  the  master's  liability  beyond  that  in* 
poaed  by  section  1  and  section  2,  anb-eectlon  1 ;  thatto 
each  of  the  cases  spedfled  in  section  1  the  maxim  ViM^ 
non  JU  injuria  Is  applioable,  and  that  If  a  workoaif 
knowing  and  appreciating  the  danger  and  the  risk,  elaets 
vduntarily  to  encounter  them,  he  can  no  more  mafaitaia 
an  action  founded  upon  the  statute  than  he  can  in  caaoi 
towhidh  the  statute  has  no  application.  Those  piiA- 
dples  are,  in  my  opinion,  perfectly  sound ;  but  the  ptop* 
application  of  them  Is  by  no  means  dways  easy.  Its 
quedton  whsfthm  In  any  pactlcnlar  n  pkdatiff  waivokm 
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or  mIom  1m  a  qQestfon  of  feet  and  not  of  law.  Bowen, 
hJ^  «H  earofol  to  point  out  that  the  mere  fact  that  the 
pliistiif  knew  of  the  danger  and  yet  incnmd  itia  not 
ooichiiiie.  Ha  aajra :  **  Th%  mazlm,  be  It  obaerTed,  la  not 
Mitt  aoB  JU  infmria,  bnt  VolenH  non  Jit  ii^uria.  He 
hiiber  poiata  out  that  there  may  be  oaaea  in  which  a 
MB-vodkniaa  who  knew  of  a  danger  and  inonrred  It 
■(gbt  neveitheleaa  maintain  an  action  againat  the 
pemncxpeaing  him  to  it.  Tbe'qneation  in  each  oaae 
aaikbe.not  atmply  whether  the:phdntiff  knew  of  the 
iiak,lNitiihalhflr  the  cironmatancei  are  aooh  aa  neoea- 
MiQy  to  lead  to  the  oonolnaion  that  the  whole  riak  waa 
vohinlaiily  ineomd  by  the  plaiatlif . 

The  laaaed  jodge  who  tried  the  preaent  oaae  tboaght 

he  vaahoaad  1^  ThamoM  ▼.  QwxrUrmaint  to  decide  it  in 

lafoar  of  the  defendant.    In  thio  reapeot  I  differ  from 

him.    Tho  piiMdplea  laid  down  in  that  oaae  are  no 

donbt  to  be  aeoqitod  and  followed,  and,  if  I  may  aay 

ao,  I  aaiaaly  oonoar  in  them ;  bnt  it  ia  not,  in  my 

opioioi,  eomet  to   regard  that  caae  aa  deciding  thia. 

The  ihrii  tbara  and  the  facta  here  are  materially  dif « 

fanat   fii  Tkemam  ▼•  QuairUrmaine  the  facta  were  all 

oae  vay ;   there  waa  eridenoe  that  the  plaintiff  waa 

tefeai  and  not  aaien^  aelena  ;  he  waa  not  e?en  directed 

to  do  what  lad  to  hla  injury;  he  did  it  Tolnntarily  of 

laa  own  aooord  ;  there  waa  no  erldenoe  that  the  plaintiff 

waa  «elena  ;  tka  plant  waa  not  def  ectiTC  or  dangeioua  to 

penooa  cngiagiBd  ia  the  ordinary  conrae  of  their  emplof « 

meat ;  the  pUinttft  had  never  complained  of  it ;  the 

iojuy  waa  the  remit  of  a  pore  acddent,  and  the  caae 

might  well  have  bean  decided  on  that  ground  alone. 

In  the  preaent  eaie  the  borae  waa  vidout,  the  plaintiff 

waa  eonatanlly  complaining  of   it  to  the  defendant'a 

foieBaa,  the  /onaum  told  tiie  plaintiff  to  go  on  diiring 

if,  amf  the  pla&itiff  did  ao  rather  than  run  the  riak  of 

tfiNDiaaal  ;  nor  is  it  poaaible  to  regard  thia  caae  aa  one  of 

accidents    Under  theae  cirenmatanoea,  the  qneation  ia 

whether  flie  pialntifl,  with  knowledge  and  appreciation 

ol  botlh  the  xiak  and  the  danger,  Tolontaiily  took  the  riak 

apoa  lumedf.      The  plaintiff  waa  not  engaged  to  drive 

vidoaa  hoaam,  and  the  oonveraatlon  with  the  foreman, 

tbongh  act  eiidenoe  againat  the  defendant  of  any  promiae 

by  him  to  take  the  riak,  ia,  in  my  opinion,  admiaaible  to 

esplBin  the  eondoet  of  the  plaiotiff,  aod  ti  rebnt  the 

lafrrance  that  he  Tolnntarily  took  the  riak  upon  himself. 

T6  held  tiiat  thia  oaae  ia  conduded  by   Thoma$  v. 

QuarttnmimB  ia,  I  think,  to  carry  that  caae  farther 

tban  ia  wznated  by  the  prindple  on  which  it  waa 

deekhd;  it  ia  to  do  the  veiy  thing  Bowen,   L.J.,  ao 

eaieftilly  pointed  out  the  danger  of  doing— ria.,  to  treat 

acme  aa  eqaivalent  to  voUm.    The  Act  cannot,  I  think, 

be  ptopariy  conatmed  in  auch  a  way  aa  to  protect 

^neataia  wlio  knowingly  provide  defective  plant  for  their 

•eifcaaan,  and  who  aeek  to  throw  the  riak  of  uaing  it 

an  them  1^  patting  them  in  the  unpleaaant  position  of 

heci^g  to  leave  thdr  aitaationa  or  submit  to  use  what  ia 

fcMwnto  be  unfit  for  uae.  Thomoi  v.  Quariermaine  ia  no 

■■rthcallj  for  any  auch  conatruotion  of  the  atatote. 

^  ia  any  caae  it  can  be  ahown  aa  a  fact  that  a  work- 
VA  egEBed  to  ineoT  a  particular  danger,  or  voluntarily 
««9Qiiihimaelf  to  it,  and  waa  thereby  hijured,  ho  can- 
»ot  hrilUe  maater  liable.  Bat  in  the  oaaea  mentioned 
^BttaAaCfe  a  worlcman  who  never,  in  fact,  engaged  to 
^B^vafavlieiilar  danger,  but  who  finds  himaelf  expoaed 
^  ^  end  complaina  of  it,  cannot,  in  my  opinion,  be 
U((  aa  a  amtter  of  law,  to  have  impliedly  agreed  to 
that  danger,  or  to  have  voluntarily  incurred  it 
he  doee  not  refuae  to  face  it,  nor  can  it,  in  my 
,  be  bdd  that  there  ia  no  case  to  aubmit  to  a  Jury 
I  whether  hehaa  agreed  to  incur  it  or  haa 
'  Ineorred  it  or  not,  simply  because,  though  he 
be  vrent  on  aa  before.  The  facte  of  each  par- 
moat  be  aaoertained  and  oonaidered.  If 
J^^g  oBore  ia  proved  tiian  that  the  workman  aaw 
^|h; reported  it,  but  on  being  told  to  go  on,  went  on  aa 


before  in  order  to*  avoid  diamisaal,  a  Jury  may,  in  my 
opinion,  properly  find  that  he  had  not  agreed  to  take  the 
risk,  and  had  not  aoted  voluntarily  in  the  sense  of  having 
taken  the  riak  upon  himself.  Fear  of  diamisaal  rather 
than  voluntary  action  might  properly  be  inferred.  A 
fariiori,  might  the  Jury  property  come  to  audi  a  cou- 
dnrion  if  it  was  proved  that  the  workman  waa  told 
by  bis  anperintendent  not  to  mind,  and  that  if  any  aed« 
dent  happened  the  employer  must  make  it  good  P  Such 
an  additional  drenmatanoe  would  go  far  to  negative  the 
inference  that  the  oomplafaiing  workman  took  the  riak 
upon  bimsdf. 

I  cannot  construe  the  Act  as  abutting  out  such  con- 
aiderationa  aa  theae,  and  as  the  learned  Judge  did  not 
think  himself  at  liberty  to  entertain  them,  anddedded  in 
favour  of  the  defendant  upon  what  I  oondder  a  miscon- 
ception of  Thomoi  V.  Quartermaine,  I  think  there  ought 
to  be  a  new  trial. 

Lopas,  L.J.— This  ia  an  important  and  diflcult  oaae, 
and  I  regret  that  I  am  unable  to  agree  with  the  deddon' 
of  the  reat  of  the  court. 

The  action  waa  brought  under  the  Employera'  lia- 
bility Act,  1680,  but  the  Judge  of  the  court  below  haa 
not  dodded  the  caae  on  any  question  ariaing  under  that 
Act  apart  from  the  law  aa  it  exlated  before  the  paating 
of  that  Act,  but  has  given  Judgment  for  the  defendant 
on  the  ground  that  the  plaintiff  knew  all  the  facta,  waa 
well  acquainted  with  the  character  of  the  hotae,  and 
voluntarily  encountered  the  risk,  and  that  therefore 
there  was  no  evidence  of  negligence  aridng  from  any' 
breach  of  du^  which  the  defendant  owed  the  plaintiff 
entitling  the  plaintiff  to  recover. 

It  ia  to  be  observed  that  aection  1,  sub-section  1,  and 
section  3,  sub-section  1,  of  the  Act — which  must  be  read 
together — effect  no  change  in  the  law  aa  regarda  the 
liability  of  the  employer,  except  in  certain  epedfied  caaea, 
by  identifying  a  "  peraon  in  the  aerrioe  of  the  employer 
and  intrasted  by  him  with  the  duty  of  aedng  that  the 
ways,  works,  machinery,  or  plant  are  in  proper  oon« 
dition  "  with  the  employer,  and  taking  him  out  of  the 
category  of  fellow  servants  and  rendering  the  employer 
responsible  for  his  negligence.  There  is  nothing  here  to 
affect  the  doctrine  of  Volenti  nan  fit  injuria  if  it  applies  ; 
nor  is  that  doctrine  touched  by  anything  in  section  1, 
sub-section  3  ;  but  of  that  presently.  The  doctrine  of 
Vohnti  non  fit  injuria  is  exhaustively  dealt  with  in  the 
oaaea  of  WoodUy  v.  Metropolitan  Bailway  Oo.  and 
Thomae  v.  Quariermaine.  Both  these  cases  were  in 
the  Court  of  Appeal,  and  the  Judgmenta  of  the  majority 
of  the  court  are  not  only  binding  on  ua  sitting  as  a 
diviiional  court,  bat  are  binding  on  the  Oourt  of  Appeal 
itself.  The  question,  therefore,  ia  whether  the  preaent 
case  is  goremed  by  these  caaea.  or  either  of  them  ? 

To  determine  this  it  is  essential  to  etate  ahortiy  the 
facta  of  the  preaent  caae.  The  pldntiff  waa  the  driver  of 
a  trolley,  and  at  the  time  of  the  acddent  bad  been  about 
four  yeara  in  the  employ  of  the  defendant,  who  waa  a 
wharfinger.  Thia  accident  happened  in  November,  1886. 
In  the  previoua  August  a  horse  had  been  purohaaed  by 
the  defendant,  which  waa,  by  Tomlin,  the  defendanra 
atable  foreman,  aadgned  to  the  plaintiff  to  drive  in  hla 
trolley.  The  pldntiiTa  duty  waa  to  dean,  take  care  ui, 
and  drite  the  horse  in  his  trolley,  and  to  go  with  hia 
trolley  where  ordered  by  Tomlin,  who  had  the  superin- 
tendence of  the  horses,  and  to  load  and  unload  aa 
instructed.  From  the  first  the  horse  waa  vldousand 
troublesome— so  vidous  and  troublesome  that  it  was  said 
to  have  broken  down  a  brick  wdl,  and  generally  to  be  a 
kicker  and  a  Jibber.  The  pldntiff  had  constantly  com- 
pldned  of  thia  horse  to  Tomlin,  and  had  been  told  by 
him  to  go  on  driring  the  horse,  and  that  hla  employef 
would  be  reaponsible  for  anything  the  horse  did.  The 
plaintiff,  though  daily,  aa  he  aaid,  compldniog,  con- 
tinued in  the  defendant's  service  driving  the  horse.    On 
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the  12th  of  NoTember  the  plaintiff  was  driving  the 
hone  aitting  on  the  tiollej  with  his  legs  hanging  down 
behind  the  hone.  There  waa  no  other  place  on  the 
trolley  provided  tor  him  where  he  oonld  ait  to  drive. 
The  horae  kicked  violently,  brcdce  the  plaintiff's  leg  and 
injured  him  severely,  In  these  oircumstancea  he  brings 
his  action  against  the  defendant.  The  ease  oame  on  to 
be  tried  in  the  City  of  London  Ooart  withoat  a  Jury,  and 
the  judge,  considering  it  undistinguishable  from  Thomas 
T.  QarUrmaint,  and  that  the  doctrine  of  Volenti  non  fii 
inji$ria  applied,  stopped  the  case  and  gave  judgment  for 
the  defendant. 

Is  this  a  case  where  the  employer  is  absolved  from 
liability  because  the  plaintiff  Tolontarily  exposed  himself 
to  the  risk  within  the  principle  contained  in  the  cases  to 
which  I  have  referred  f  In  Woodley  t.  M^tropoliian 
DUirici  Baiiway  Co,^  the  plaintiff  was  a  work- 
man, not  in  the  employment  of  the  defendants,  but 
in  that  of  a  contractor  employed  by  them.  He  had 
to  wgrk  in  a  dark  tannel,  rendered  dangerous  by  trains 
constantly  passing.  After  he  had  been  working  for  a 
fortnight  he  was  injured  by  a  passing  train.  The  jary 
found  that  the  defendants  were  negligent,  and  gaye  a 
Terdict  for  the  plaintiff  fox  £300.  A  rule  to  set  aside 
this  vezdiot  waa  discharged,  and  on  appeal  it  waa  held 
by  the  majority  cf  the  Oourt  of  Appeal  that  the  plain- 
tiff, having  continued  in  his  employment  with  foil 
knowledge,  ooold  not  make  the  defendants  liable  for  an 
injary  to  which  he  Yoluntarily  exposed  himself. 

The  only  distinctions  that  I  can  find  between  that 
oaae  and  the  present  are  the  following  :— Woodley  was 
hired  to  do  dangerous  work,  and  knew  its  dangerous 
character  and  attendant  risks.  Yarmouth  was  hired  to 
do  work  not  dangerous— viz.,  amongst  other  work,  to 
drive  hones,  which  most  frequently  are  manageable. 
The  horse  which  did  the  mischief  waa  intrusted  to  his 
care  after  he  entered  on  the  employment,  and  it  was 
then  flnt  he  learned  its  propensities,  bat  long  after  he 
had  been  made  aware  of  its  Yioious  nature  he  continued 
to  drive  it.  There  was  no  eridence  that  Woodley  ever 
made  any  complaint  to  his  employer.  Yarmou^,  on 
the  contrary,  complained,  but  continued  in  the  employ* 
ment.  Having  regard  to  the  jndgmenta  of  the  majority 
of  the  court,  I  do  not  think  that  what  I  have  suggested 
furnishes  any  substantial  gronnd  for  distinction.  Cock- 
bum,  O.J.,  says:— "With  a  full  knowledge  of  the 
danger,  he  (Woodley)  continued  in  the  employment,  and 
had  been  working  in  the  tunnel  for  a  fortnight  when 
the  accident  happened.  If  he  becomes  aware  of  the 
danger  which  has  been  concealed  from  him,  and  which 
he  had  not  the  means  of  becoming  acquainted  with 
before  he  entered  on  the  employment,  or  of  the  want  of 
the  neoeaaary  means  to  prevent  mischief,  his  proper 
conne  is  to  quit  the  employment.  If  he  oontinnea  in 
it,  be  is  in  the  same  position  as  though  he  had  accepted 
it  with  a  full  knowledge  of  Its  danger  in  the  flnt  in- 
atanoe,  and  must  be  taken  to  waive  his  right  to  call 
upon  the  employer  to  do  what  is  necessary  for  his  pro* 
teotion,  or,  in  the  alternative,  to  quit  the  service.  If 
he  flontinues  to  take  the  benefit  of  the  employment,  he 
mast  take  it  subject  to  its  disadvantages..  If  a  man 
chooses  to  accept  the  employment,  or  to  continue  in  it 
with  a  knowledge  of  the  danger,  he  must  abide  the 
consequences,  so  far  as  any  claim  to  compensation 
against  the  employer  is  concerned.  Morally  speaking, 
those  who  employ  men  on  dangerous  work,  without 
doing  all  in  their  power  to  obviate  the  danger,  are 
highly  reprehensible,  as  I  certainly  think  the  company 
were  in  the  present  instance.  The  workman  who  depends 
on  his  employment  for  the  bread  of  himself  and  his 
family  la  Uins  tempted  to  incur  risks  to  which,  as  a 
matter  of  humanity,  he  ought  not  to  be  exposed.  But, 
looking  at  the  matter  in  a  legal  point  of  view,  if  a 
man,  for  the  sake  of  the  employment,  takes  it  or  con- 
tinues in  it  with  a  knowledge  of  its  risks,  he  must  trust 


to  himself  to  keep  clear  of  injury."  This  judgment  in 
which  the  majority  of  the  oourt  concurred,  covers  tiie 
preaent  caae,  and.  subject  to  the  provisloBs  of  tiu 
Employen'  LUUlity  Act,  diaposea  of  the  only  distlnctba 
which  I  am  able  to  suggest. 

The  point  that  Yarmouth  was  not  engaged  to  dfive  i 
dangerouf  horse  is  met  by  the  fMt  that  he  cootfaiaed  in 
the  service  after  he  knew  the  horse  was  dangsfons,  and 
his  constant  complaints  may  be  regarded  as  evidsnoe  of 
his  thorough  appreoiation  of  the  risk  he  was  iaoQiria;, 
and  of  his  willingness  to  ineur  that  ride  rather  thas 
relinquish  his  employment.  After  oomplsiniag,  h« 
remains  in  the  service  for  a  long  time,  knowing  the  risk, 
and  knowing  that  no  steps  had  been  taken  to  pteveat 
its  oontlnuanoe.  This  is  mora  eonaistent  with  hii  ae- 
quieacenoe  in  a  disregard  of  his  oomplalnts,  and  with  • 
wfllingneaa  to  inour  the  riak,  than  witii  the  oontnr; 
view. 

In  OrijfUJu  ▼.  London  and  8t.  Katharine  2Mb 
Co.,  38  W.  B.  881,  12  Q.  B.  D.  498,  on  appeal  IS 
Q.  B.  D.  369,  82  W.  R.  Dig.  129,  it  was  held  tbt 
in  an  action  brought  by  a  servant  against  his  maittf 
for  personal  injury  resulting  from  the  unsafe  atita 
of  the  premises  upon  which  the  aertant  was  emplTed, 
the  statement  of  deim  must  allege,  not  only  that  the 
master  knew,  but  that  the  aervant  waa  ignorant  of  tki 
danger.  The  present  Master  of  the  Bolls  said  :-"Il 
the  danger  is  one  which  was  known  to  the  master  and  sot 
to  the  servant,  the  knowledge  of  the  master  sad  the 
want  of  knowledge  of  the  serrant  make  together  a  eanse  of 
action,  and  as  it  is  necessary  that  theae  two  things  sboald 
exiet  in  order  to  form  a  primd  faeie  cause  of  setion,  H 
is  necessary  that  they  should  be  shown  to  ezitt  la  th« 
statement  of  cUim"  (18  d  B.  D.,  at  p.  260).  And 
Bowen,  LJT.,  at  p.  261  in  the  same  case,  says,  "fiotft 
these  allegsdUons  are  material,  because  without  thai 
there  is  no  cause  of  action." 

It  is,  therefore,  abundantly  dear  that  as  the  dsagv 
was  known  to  the  servant  (the  plaintiff)  he  could  ort 
recoYor  before  the  Employen'  liability  Act. 

It  is  said,  however,  that   Woodloy  v.  Metropolilf 
Vi^riet  BaUway    Oo.^    GrigUhm    ▼.    London  and  Si, 
Kaiharine  Doeki  Co.,  and  other  caaea  do  not  govern  tba 
caae  before  the  oourt.    It  ia  said    that  ths  U«  ha 
been  altered  bi  oases  to  which  th«  Employers'  LlabOity 
Act  applies ;  and  I  assume  for  the  purposes  of  this  osm 
that  the  Employers'  LiabUlty  Aet  appUes  to  the  esse  of 
this  plaintiff.    It  is  suggested  that  there  is  aonetbing 
in  the  Employen*   Liability  Aot  which  qualfildt  tb« 
defence  of    VolenH  non  fit  injuria^a  defeoee  viiieb 
would  have  been  available  for  the  master  before  tike  Aet 
It  is  aaid  that  a  workman  who  can  bring  hiMi^  vithm 
one  of  the  ftye  clauses  of  section  1  of  the  Aet  is  not  to 
be  treated  as  voUne,  although  he  thoroughly  apprectatea 
the  risk  he  was  incurring,  complained  of  It,  ^:^^ 
long  time  continued  in  the  service  preferring  ths  ritf  to 
quitting  the  service,  and  thia  although   he  would  have 
been  treated  as  volma  before  the  Act. 

I  cannot  accede  to  thia  view.  It  is  opposed tottks 
caae  of  Thomae  ▼.  Qttartermaine.  The  third  sob-ssettoa 
of  section  2  is  reUed  upon.  Bowen,  L. J.,  in  2'AoflWi^ 
Quartermaine  deals  with  that  danae.  He  says,**  The 
object  of  that  dense  is  to  limit  the  employei^s  liabiU^i 
not  to  enlarge  it."  I  read  it  thus  :— Althongh  uiid« 
section  1  the  workman,  with  oertain  exceptions,  istoW 
plaoed  in  a  position  as  adyantageous  as,  bat  not  htCtv 
than,  the  rest  of  the  vrorid  who  use  the  master's  preaP* 
in  his  business,  the  workman  is  not  to  have  this  adiff* 
tage  if,  knowing  of  any  defect  or  negligenoe,  he  doessjs 
inform  the  employer,  as  prorided  in  that  section.  ^ 
object  of  this  is  to  give  the  employer  the  opportnnity  of 
remedying  the  misohief .  In  fact,  the  workman  is  ^ 
to  havo  the  adyantages  of  the  Aot  unless  he  perforv* 
the  condition  precedent  of  making  the  master  awsrs  of 
his  cause  of  complaint      This  leaves  the  employed 
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dflleDee  of  VoUiUi  non  fit  infuria  untouched  by  the 
Aflt  If  ke  OBD  pTOTo  it.    It  ie  eaid  that  sneh  a  eoiiBtrac* 

00  lodd  nuke  the  Aot  nearly  a  dead  letter.    But  this 

1  Bot  the  ene.  In  all  oaeee  where  the  workman  ie 
igBOBDt  of  the  defeot  or  negligence,  and  is  injured  by  a 
l«Bov vorkiDin'g  negligence,  '* common  employment'' 
if  BO  loBgef  B  defence  fbr  the  master  in  the  caees 
verified  fai  section  l^aa  it  would  hate  been  before  the 
psMtng  of  the  Aot 

ItisfleUthit  tiiie  object  of  the  Aot  was  to  exolnde 
tai  the  speofled  caaw  the  two  legal  inferences  which 
vwebeionthsAct  to  be  drawn  sigainet  the  workman 
ffomthe  mm  fact  of  his  employment — viz.,  flrst,  the 
intocMS  ttil  he  accepted  the  risk  of  his  fellow  serrante' 
JugOgBm;  md,  secondly,  the  inference  that  he  accepted 
tbeiiibvUBh  vere  inTol?ed  in  the  e(zeention  of  his 
employet'B  oiders,  if  he  in  fact  ran  them,  rather  than 
refuse  to  do  n^  ind  thereby  incur  the  nsk  of  dismissal. 
I  agnetbst  it  was  the  object  of  the  Aot  to  ezdude  the 
fixatisfasaee,  and  in  the  specifled  cases  to  destroy  the 
defeoei  of  "  eommoii  employment.'*  But  what  authority 
then  ii  for  the  contention  that  it  was  intended  to 
eitajubh  tiie  eecood  inference  I  fail  to  be  able  to 


The  tms  ooBstmetion  of  ti»e  3rd  aub-eeetion  of  section 
Si  in  wy  opbioi,  la  that,  whereas,  before  the  Act, 
koovledge  vooU  have  disentitled  the  workman  to 
ncov«r,  now  bunrledge  in  tho  specified  cases  is  no 
loager  to  cnstU  a  disability,  provided  the  workman 
gives  mioniation:  but  if,  after  giving  information,  he 
eontiniNs  in  tho  eaiploTBient,  knowing  the  danger  he  is 
iaaBBag,  thoassuihlorenoe  arises  as  heretofore— -via., 
the  iafeieaee  that  he  voluntarily  luna  the  risk — and  any 
eiideBoeof  Mfi^etice  ariaing  from  any  breach  of  duty 
oafhepsifofthe  employer  is  by  the  workman's  con* 

lagnewitik  the  dedsion  of  the  majority  of  the  court 
in  Tkomu  v.  Quartarmaine^  and  with  the  construction 
thajpiaeoon  the  fioaployera'  Liability  Act.  That  Aot 
only  zeowTse  each  obstedes  to  a  workman's  right  to  sue 
SB  had  hem  held  to  arise  from  the  relation  of  master  and 
Mrat  It  Isaves  the  doctrine  of  Volenti  non  flit 
tafma  oiioaebed.  Kow,  as  before  the  Aot,  to  use  the 
vv^afBouen,  L.J.  (18  a  B.  D.,  at  p.  699),  *<one 
■mesBBot  sae  another  in  respect  of  a  danger  or  risk 
■ot  BBltefol  in  itself,  that  was  visible,  apparent,  and 
voiaatBifii  eaeountered  by  the  person* '  The  present 
^^^  MM  a  stronger  case  of  voluntary  exposure  to 
ds^^thsathat  of  Thoma$T»  Quartermaine.  In  the 
^fttKeuB  there  is  little,  if  any,  evidence  that  Thomas 
bitw  d  ot  appredated  the  danger  ;  but  in  tha  present 
M0  the  efidenoe  ia  strong  to  show  that  Yarmouth 
^^■OBi^  underatood  the  danger  to  which  he  was  ex- 
Nsg  hmiself.  Witli  a  knowledge  of  the  danger, 
^kngh  complainiog^  he  continues  in  the  service, 
^^^'fti^g  thereby  a  willingness  to  incur  the  risk 
>te  ftn  gife  up  hifl  employment. 

kaiy  opinion  the  case  of  Thomoi  v.  Quafformatno 

j*^  that  every  defence  (except,  in  speoifled  eases, 

^  toBoe  of  *^  conanaon  employment ")  is  still  open  to 

^*>|lB|«r;  thna  leaving  the  law,  except  m  the  case 

^  '^tBBoa  employment  '*  in  the  speoifled  instances, 

«^«isUddown  in  Woodley  v.  Metropolitan  District 

f^^  ^    It  was  for  the  plaintiff  here  to  make  out 

wttodefradani  was  negligent  towarde  the  platntiff 

«  eBB4tt0iig  hijnaeU  as  admittedly  he  did.    I  can  see 

^  >0endeaoeal  any  negligenoe  arising  from  any  breach 

I  ^^  vhieh  the  defendant  owed  the  plaintUS. 

Iha  plsintife  depoaed  that  when  he  complained  Tomlin 
Vdhaa  to  go  on  driving  the  horse,  and  that  his  em- 
Lglyyoold  be  zeapouBible.  There  is  no  evidence  that 
y»WBa  authorized  by  the  defendant  to  make  this 
'i^Mttt  The  jadge  below  disregarded  this  evidence, 
iailttiak  rightly  ;  it  was  not  admissible  as  evidence 
%tethe  master  (Che  defendant) ;  I  am  unable  to  see 


any  substantial  difference  between  the  present  ease  and 
the  cases  to  which  I  have  referred,  and  I  think  the  judge 
was  right  in  giving  Judgment  for  the  defendant. 

I  am  also  of  opinion  that  tde  judge  was  right  in  hold- 
•ing  that  the  plaintiif  was  a  person  to  whom  the  Em- 
ployers and  Workmen  Aot,  1875,  applied,  and,  therefore, 
in  that  zespect  entitled  to  ene  under  the  Employers* 
Liability  Aot,  1880.  The  case  of  Cook  v.  North 
Metropolitan  Tramteays  Co.  is  an  authority  for  this. 
Holding  as  I  do  it  is  unnecessary  to  decide  whether 
a  horse  is  '* plant"  within  section  1,  sub-section 
1,  for,  assuming  it  in  the  plaintifTa  favour,  in  my 
opinion  he  cannot  recover.  I  wish  to  be  understood  as 
not  expressing  any  opinion  on  this.  The  appeal  will 
therefore  be  allowed. 

Appeal  aihwed^ 

Solicitor  for  the  0aintifl|  H.  B.  Newion. 

SoUoitors  for  the  defendant,  Dawee  <ft  Sons, 


Prob.  Div.  &  Adm.  Biv. 
Probate. 


July  13. 


In  the  Ooods  of  Bolton,  (a.) 

Probate'-^  Practice — Two  willi — Engliih  will  di$posing 
of  Englieh  ettaU-^Belgian  vnU  ditpoHng  of  Belgian 
estate — Probate  of  both  wilU  to  English  eooecuior — Law 
of  Belgium. 

'  An  English  testator  died  in  Belgium^  having  there 
made  a  wilt  in  English  form  disposing  of  his  English 
estate,  and  a  wiU  in  Belgian  form  disposing  of  his 
property  in  Belgium.  The  executor  appointed  by  iJie 
JBtigian  will  having  renounced  and  consented  to  the 
present  application,  the  court  on  motion  granted  probate 
of  the  tufo  wills,  as  together  constituting  the  last  toill  of 
the  deceased,  to  the  English  executor. 

Motion  for  probate  of  two  wills  of  the  teatator,  the 
Bev.  W.  W.  Bolton,  as  together  constituting  the  last 
will  of  the  deceased. 

The  deceased  was  an  Eoglishman  by  birth.  He  had 
rerided  for  many  years  as  English  Chaplain  at  Frank- 
fort-on-tbe-Main,  and  for  fifteen  years  prior  to  his  death, 
which  tpok  place  on  the  6th  of  May,  1887,  at  Bruges,  in 
the  kingdom  of  Belgium.  He  had  frequently  expressed 
his  intention  of  returning  to  England. 

At  the  time  of  his  death  he  was  possessed  of  a  house 
at  Broges  and  shares  in  a  banking  company  there.  He 
was  also  entitled  to  money  lent  in  Canada  and  on  mort- 
gage in  England,  and  to  a  fund  in  the  High  Court  of 
Justice  in  England. 

On  the  9th  of  September,  1885,  he  duly  executed  at 
Bruges  a  will  prepared  in  England  beqaeathing  all  bis 
personal  property  in  England  and  Canada  to  his  sister 
and  three  nieces,  and  he  appointed  Mr.  Freeman,  his 
solicitor  in  London,  sole  executor. 

At  the  time  of  the  execution  of  this  will  he  informed 
Mr.  Freeman  that  he  intended  to  make  a  will  in  Belgian 
form  diBposlng  of  his  Belgian  property.  By  the  Belgian 
law  a  Belgian  will  must  be  dictated  to  a  notary  in  the 
presence  of  witaesses. 

On  the  29th  of  September,  1 886,  the  testator  executed 
a  will  at  Brugea  in  accordance  with  Belgian  law. 
It  commenced  with  a  atatement  by  the  notary  that  it 
was  dictated  in  the  preaeace  of  four  witnesses,  and  that 
the  teetator  had  requested  the  notary  to  prepare  aud 
witness  the  execution  of  his  will  in  reference  to  his  prop- 
erty iituate  in  Belgium,  and  after  the  gift  of  various 
legacies,  all  payable  out  of  property  situate  in  Belgium, 

(a.)  Reported  by  J.  Gbrakd  Luliko,  Esq.,  Bani^ter-at- 
Law. 
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High  Govbt. 


KbXF  V,  GkyLDBBBO. — TlTBKBB  &  Oo.  V.  OuLPAN. 


HiaE  OousT. 


I  agree,  therefore,  in  tbinking  that  this  appeal  most  be 
allowed. 

Lopes,  L.J. — ^In  this  oa«e  the  findings  oC  the  jury 
were  clearly  right,  and  that  brings  it  within  Sh^Jierd 
▼.  Conquest^  as  to  which  I  will  add  nothing  to  what 
has  been  said.  As  to  the  defence  of  estoppel,  I  do  not 
think  there  is  a  particle  of  etidence  to  support  it.  Our 
judgment  must,  therefore,  be  for  the  plainti£E» 

Appeal  allowed. 

Solfoltorforthe  appellant,  Qrayt^on, 

Solicitor  for  the  respondent,  •/«  E*  LialcfM. 


June  10. 


W^  Court  ae  %Vi»Uu. 


[Chan.  DiT.  1 
North,  J.    j 

EbMP  v.    GoLDBEfiG.    (tf.) 

Moriffag^^AcUon  for  recorwfiyanee  or  redempHon^ 
Counter^daim  admUHng  iwna  rwieived  on  account — 
JParticutatB. 

In  an  action  hy  a  mortgagor  for  reconveyance  or 
redemption  of  the  mortgaged  property,  the  defendant  hy 
hie  counter-daim  aUeged  that  a  certain  specified  $um  was 
due  to  him,  partly  eecured  on  hilla  of  exchange  accepted 
hy  the  plaintiff  and  partly  on  open  account,  and  that  Tie 
Mid  received  divert  stfms  in  reepect  of  the  hille  of  ecc- 
ehange  and  other  eume  vn  respect  of  the  moneys  due  on 
open  account,  hut  that  a  large  halance  was  due  to  him  ; 
and  he  claimed  an  account  and  foreclosure  or  sale. 

Held,  on  a  summons  hy  the  mortgagor,  that  he  was 
entitled  to  particulars  from  the  defendant  of  tJie  sums 
<idmitted  to  have  heen  received  hy  him  in  respect  of  the 
hills  of  exchange  and  the  moneys  due  on  open  account. 


Adjourned 

The  plaintifC  in  the  action  was  mortgagor  of  certain 
real  estate  in  Jersey,  four  policies  of  life  assurance*  and 
a  bond.  He  alleged  in  his  statement  of  daim  that  the 
mortgage  debt  had  been  repaid,  and  claimed  reconvey- 
ance of  the  mortgaged  property,  or  if  the  court  should 
hold  that  all  moneys  due  on  tiie  seouiity  of  the  mort- 
gaged property  bad  not  been  paid  oil,  then  an  account 
and  redemption. 

The  defendant,  in  his  defence^  stated  that  the  mort- 
gage debt  had  not  been  repaid,  and  that  large  sums 
were  still  owing  on  the  seonrlty  of  the  mortgag^  prop- 
erty. By  his  counter-dalm  he  aUeged  to  be  due  to  him 
a  sum  of  £547  for  commission  on  a  sale  effected  hj  him 
and  secured  on  the  mortgaged  property,  and  a  sum  of 
£5,063  17s.  for  moneys  adyraoed*  partly  secured  by  bills 
of  exchange  aooepted  by  the  plaintiff,  and  partly  due  on 
open  aooount^  and  daimed  an  account  and  foredoeure  or 
sale. 

The  sixth  paragraph  of  the  oounter-dadm  stated  that 
**  All  the  said  bills  of  exchange  have  become  due,  and 
the  defendant  has.  eince  the  date  of  the  said  sale,  re* 
ceived  divers  sums  in  respect  thereof,  and  other  sums  in 
respect  of  moneys  due  to  him  on  open  account  as  afore- 
said, but  after  giving  credit  for  all  moneys  so  recdved  a 
large  bslanoe  is  still  due  and  owing  from  the  plaintiff  to 
the  defendant,  together  with  interest  at  the  rate  of  £5 
per  cent,  per  annum  on  the  balance  from  time  to  time 
owing.'* 

This  was  a  summons  by  the  plaintiff  asking  for  par- 
ticulars of  the  payments  alleged  in  that  paragraph. 

H,  E.  M.  Stutfield  {ff.  A.  F&rman  with  him),  for 
(a.)  Reported,  by  J.  Tbvstbam,  B»q.,  Bairlater-at-Law. 


the  summons. — ^The  plaintiff  asks  for  particulars  of  the 
sums  which  the  defendant  alleges  he  received  on  account, 
in  order  that  he  may  know  the  amount  of  the  balsnoe 
claimed  and  have  an  opportunity  of  paying  it  off  without 
further  proceedings. 

2>.  £•  Alexander^  for  the  defendant.— The  defendant 
asks  for  an  aooount,  and  declines  to  antidpate  the  sc- 
count  by  giving  particulars.  That  is  not  the  practice : 
Auguitinus  v.  Nerinckx,  29  W.  B.  325,  16  Gh.  B.  13 ; 
Blofikie  V.  Osmaston,  33  W.  B.  158,  28  Gh.  D.  119. 

NoBTH,  J.-*I  think  that  the  plaintiff  should  have  par- 
ticulars of  the  sums  admitted  to  have  been  receifed  in 
the  sixth  paragraph  of  the  counter-claim  for  this  resaon. 
The  eounter-daim  is  not  for  a  mere  balance  alleged  to 
be  due,  but  for  a  definite  sum  ;  and  the  only  ground  for 
saying  that  it  is  not  for  a  definite  sum  is  thst  the  de- 
fendant has  received  divers  sums  on  aocount,  and  de- 
clines to  state  what  those  snms  are.  He  asks  for  at 
account ;  but  what  right  has  he  to  oblige  the  plaintiff  to 
have  an  expendve  aocount  taken.  It  seems  to  me  that 
common  sense  requires  that  the  defendant,  who  aiooe 
has  the  means  of  knowing,  should  state  what  he  hasie- 
ceived.  The  plaintiff  will  then  have  the  opportuni^of 
paying  the  balance  olsimed.  The  oases  referred  to  do 
not  apply  to  the  present  case. 

It  is  not  a  matter  of  oourae  that  partlculsrs  should 
be  given.  If  an  aooomnt  is  asked  for  by  a  dsim  or 
eounter-daim,  and  the  court  sees  an  aooount  iritt 
be  necessary,  there  may  be  good  reasons  for  deoidiai 
that  no  particulars  shall  be  given,  ao  that  the  aooosnt 
shall  not  be  given  twice  over.  But  it  does  not  seem  to 
me  that  partkulars  should  be  refused  merdy  besanss  an 
aocount  is  asked  for.  If  in  a  dmple  foredoswre  aetioa 
the  plaintiff  had  been  in  reodpt  of  rents  and  profits,  and 
the  defendant  alleged  that  he  did  not  know  what  to  pay 
or  tender,  the  fact  that  the  plaintifl  asked  for  an  aooount 
would  not  be  a  sufiOdent  reason  for  his  refusing  to  give 
partioulars.  I  think  this  is  a  case  in  which  the  parite- 
lars  asked  for  in  respect  of  the  sums  mentioned  ss  re- 
ceived iii  the  6th  paragraph  of  the  oounter-oldm  ahonld 
be  given. 

8mnmm$  allowed. 

Bolidtors,  E,  G.  SmaUinan;  E.  Beniwitch. 


aKDiv.  (Mathew  and\ 
A.  L.  Smith,  JJ.)       J 


JSB.S3. 


TUSNSK  &  Go.  t^.   CUU^AK.   (tf.) 

Bill  of  sale -^  Evidence  ^  OerHficaU  of  regii^f^^i'^* 
omitting  to  state  the  filing  of  aj^davtf— Covenant  ^ 
produce  receipts  for  rent,  <fcc.— "  Without  reoeonoWe 
excuse  ""-^BiOs  of  Sale  Ad,  1878  (41  ^  42  FW.  c  W> 
s.  lO^BiUs  of8<de  Act,  1882  (45  dfe  46  Ftct.  c«  ^)> 
I.  7  (4). 

The  production^  at  the  hearing  of  an  interplsadtr 
issue,  of  a  hill  of  sale,  together  with  a  cerUfiads  of 
regietration^  is  no  erridenee  that  the  proper  affldavit  «es 
also  filed  in  accordance  wUh  the  BiUe  of  SaXe  Ad,  I87B, 
s.  10,  hut  the  proper  course  is  to  adjourn  the  hearing  for 
the  production  of  evidence,  and  not  hold  thehUlofsaU 
void  merely  on  this  growid. 

A  hill  of  sale  contained  an  unqualifled  covenant  hy  (he 
grantor  to  produce  receipts  for  rent,  without  the  addttiim 
of  words  corresponding  to  the  words  "  without  reason' 
ahle  emouse  "  in  section  7  (4)  of  the  BUle  of  Sate  Ad, 
1882 ;  hut  eontaimed  a  proviso  that  tJte  ehattds  asiigned 


(a.)  Beported  by  S^nronB  L.  HoujxOf  Bag^.,  BaniitiF- 

a#*jyawi 
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HmOoiTBT. 


TnBMXB  is  00«  V.  OULPAW. 


High  Oourt. 


ikMnoi  U  Jiiible  to  ieizure  hy  ike  grantee  for  any 
cam  c^er  than  thoee  specified  in  section  ^  of  that  Ad, 

BtHthat  the  inoertion  of  thu  covenant  did  not  render 
tkhtUofiok  void  ae  tiol  being  in  accordance  with  the 
f<m  in  the  ichedute  to  the  BUU  of  Sale  Act,  1882. 

Appeal  on  an  interpleader  isane  bj  the  execution 
ofditor  (ma  a  decieion  of  b!«  Hononr  Judge  Russell  at 
the  KueheBter  County  Court,  declaring  a  bill  of  sale  yalid. 

W.  E,  flame  Williams,  for  the  execution  ereditor.— 
TheloUof  ale  is  Toid  on  two  grounds.  It  waa  prored 
at  the  henag  of  the  interpleader  iaane  onlj  bj  the 
piodwlaoa  of  the  original  bill  itself,  together  with  a 
eertifisate  of  registration,  which  oertifloate  omits  to 
state  tltatfteafadaTit  required  by  the  Act  of  1878  was 
filed,  asd  ftat  the  copy  of  the  bill  filed  was  a  true  copy. 
Such  a  eeitifisate  has  been  held  to  be  no  evidence  that 
an  affibfit  ns  filed,  under  provisions  in  the  Bills  of 
SaleAd^  1854  (17  A  18  Vict.  c.  36),  s.  1,  which  are 
pradieaily  identical  with  those  of  the  Bills  of  Sale  Act, 
1878;  8. 10,  sBb-aection  8  :  Maeon  t.  Wood,  24  W.  B. 
41,  1  C.  P.  D.  63,  followed  in  JSmmett  t.  Marehant, 
3  (2*  &  D.  555,  where,  however,  the  court  said  that  an 
adjooninent  ought  to  have  been  granted. 

a.  A.  Bimea,  f6r  the  biU  of  sale  holder,  was  called 
upon  aa  to  the  fkxat  point. — ^The  certificate  of  duo  regia- 
tnUoaVBfdfoa&e  filing  of  the  affidavit.  Even  if  the 
eeKtiOcafeaba  Ml  eonduBive,  it  is  primd  facie  evidence 
thstaHthinga  nqubeAby  the  atatute  have  been  done, 
and  caata  the  harden  of  proving  the  inanfflciency  of  the 
r^gtatntioB  on  the  otiier  aide  :  Waddington  t.  Bohert$, 
16  W.Kim,L.B.  8  Q.  B.  579.  The  affidavit  was, 
in  feet,  filed,  and  I  am  ready  to  aend  for  it  now. 

MuBxw,  J.-^Tbia  is  a  purely  technical  point,  and  one 
vUeh  abonld  not  be  taken  unless  there  wore  some  pre- 
juoptioD  that  it  wonld  decide  the  rights  of  the  parties. 
The  proof  of  the  bill  of  sale  was  insufficient;  but  this 
ia  not  a  eaaefor  a  new  trial,  which  is  the  most  that  can 
be  iaksd  for.  The  isase  must  stand  over  for  a  week  to 
ouUe  the  parties  to  examine  the  affidavit  filed,  in  the 
avent  of  our  holding  the  bill  of  sale  not  void  on  the 
*WBd  gwmid. 

•A-LShiib,  J.,  concurred. 

^«  S,  Bwme  WiUiame  then  argued  the  second  point. 

— >lheliiIlo{  sale  ia  Toid  because  it  ia  not  in  accord- 

■MO  vilh  the  statntory  form.    It  contains  a  covenant 

t&atll»giaator  will  pay  all  rent,  taxea,  outgoings,  &o., 

and  tab  icodpta,  **  and  wUl,  on  demand   in  writings 

PRNlQfiettereceipU/'  thua  omitting  the  words  "with- 

Qotnaaaaable  exonee,"  which  are  found  in  aeotion  7, 

«h-«aetian  4»  of  the  Act  of  1882,  although  it  containa 

^ptoviao  in  aooordanoB  with  the  form  in  the  achedule 

^  these  aball  be  no  aeisure  for  any  causa  other  than 

^ovapeotfted  in  section  7  of  that  Act. 

ItvoaU  be  a  breausb  of  this  covenant  to  fail  to  pro- 
^ee  a  receipt  which  had  been  accidentally  loat,  and 
fteaib  ao  sGqyreae  power  to  aeisse  ia  contained  in  the  bill 
of  asle,  oee  mnat  be  implied  from  the  atatutory  proviao 
^ihoe  ahall  be  no  aeizure  except  for  ceitain  apecifled 
^""■b:  fwr  Lord  Baher,  M.R.,  and  Lopea,  L.J.,  Eob  parte 
OfM  BfKKimer^    In  re  Morritt,  35  W.   R.  277,  18 
0-3.0,02.    This  eoTcnant,  therefore,  givea  aright 
^  ieiaa  ia  exaese  of  the  tight  given  under  section  7, 
Mb-aeete  4,  of  the   Billa  of  Sale    Act,  1888 ;  and  a 
f^fnotttt  irbkih  tbua  trantgreasea  againat  the  Act  can- 
not ha  jaatified  aa  a  covenant  *'  for  the  maintenance  of 
the  aaeuity "  permitted  by  the  form  in  the  achedule : 
fcr  ¥tj,  IsJ^  Davie  v.  Burton,  32  W.  B.  423,   U 
^H.D»  537,  at  p.  542,  in  which  case,  as  in  the  present 
^  there  was  xio  es^reas  power  to  seize. 

Be  also  cited  Stanford  ▼.  Barber,  34  W.  B.  507, 17 
^&.B.  25d. 

J^A,  mmdl,  for  tiie  bBl*  of  8ale-b<^der.-Evea  if  it 
MaiBitted  that  the  hOl  of  sale  ia  bad  on  the  pzindple 


laid  down  by  Fry,  L.J.,  in  Davis  v.  Burton,  yet  a  bill  of 
aale  containing  an  unqualified  covenant  to  produce  re- 
ceipta  haa  aince  been  held  valid  by  the  Gourt  of  Appeal : 
Ooidstrom  v.  TdOerman,  35  TV.  B.  68,  18  Q.  B.  D.  1, 
in  which  case  Davis  v.  Burton  waa  cited,  though  no 
decision  on  the  point  appears  in  the  reports.  And  a 
covenant  exactly  similar  to  the  covenant  now  in  ques- 
tion has  been  considered  good  by  Sir  J.  Hannen: 
Furber  t.  Cobb,  35  W.  B.  398,  18  Q.  B.  D.  494, 
at  p.  506.  Assuming  that  a  power  to  seize  must 
be  inserted  by  implication  in  this  bill  of  sale,  that 
power  cannot  be  extended  beyond  the  words  from 
which  it  is  implied — i,e„  by  the  words  of  section 
7,  sub-section  4,  of  the  Act  of  1882,  whioh  are  in- 
corporated in  the  bill  of  sale.  Even  if  a  general  power 
to  seize  arises  on  breach  of  the  unqualified  covenant  in. 
the  bill  to  produce  receipts,  yet  this  general  power  must 
be  taken  subject  to  the  restriotioas  imposed  \]fy  the 
special  worda  contained  in  the  proviao. 

He  alao  cited  Bianehi  v.  Offord,  17  Q.  B.  D.  484» 
35  W.  B.  Dig.  27 ;  ZunUey  v.  aimmons,  35  W.  B.  422, 
34  Ch.  B.  698. 

Oore,  aa  amteus  curicBy  cited  Seal  and  Personal  Ad' 
vance  Oo.  ▼.  Olears^  ante,  p.  256. 

Mathsw,  J. — There  would  seem  to  be  abundant 
authority  for  us  to  decide  this  case  either  way ;  but  in 
my  opinion  the  judgment  of  the  county  court  judge 
must  be  upheld.  The  covenant  in  question  is  certainly 
a  covenant  for  the  maintenance  of  the  secuiity,  and  it  is 
one  that  is  most  useful  in  practice.  As  to  the  omission 
of  the  words  *'  without  reasonable  excuse,"  it  may  be 
asked  how  is  the  bill  of  sale  holder,  who  asks  for  the 
production  of  the  receipts  for  rent,  to  know  whether  the 
excuse  given  for  their  non-production  is  reasonable  f  If 
he  seizes  the  goods  and  iswrons  in  so  doing,  the  grantor 
may  apply,  under  section  7  of  the  Act  of  1882,  to  a 
judge  in  diambers  for  an  order  restraining  the  sale,  if 
he  can  satisfy  the  judge  that  there  was  a  reasonable 
excuse.  It  was,  no  doubt,  intended  that  there  should 
be  a  right  to  seize  the  goods  under  this  bill  of  sale, 
though  It  is  not  expresaly  given ;  but  it  must  be  taken 
to  be  a  right  as  qualified  by  the  express  words  of  the 
Act  This  view  is  supported  by  the  authorities  which 
would  moat  influence  us  in  arriving  at  our  decision-— 
viz.,  Chldstrom  v.  Tdllerman  and  Furber  t.  Cobb, 

A.  L.  Skith,  J. — ^The  question  for  us  to  answer  is 
whether  this  bill  of  sale  is  rendered  void  by  reason  of  the 
corenant  whereby  the  grantor  agrees  to  produce  receipts 
forrent  on  demand  in  writing.  Is  this  a  covenant  for 
the  maintenance  of  the  security  P  I  think  it  ia.  I  wish 
to  add  nothing  to  the  remarks  of  Sir  J.  Hannen  in 
Furber  v.  Cobb.  It  is  here  said  that  the  bill  is  void  be- 
cause the  covenant  is  absolute ;  but  at  the  end  of  the 
bill  there  is  a  proviao  that  there  shall  be  no  seizure  but 
for  one  of  the  five  causes  specified  in  section  7  of  the  Act 
of  1 882.  Therefore  I  think  that  on  the  true  construction 
of  this  bill  of  sale  the  grantee  could  not  seize  the  goods 
for  a  breach  of  the  unqualified  covenant.  As  to  the 
authorities,  in  Davis  t.  Burton  the  bill  of  sale  was  held 
void  because  of  its  complex  provisions.  In  Ooldetrom  ▼. 
Tallertnan  a  bill  of  sale  which  contained  the  very 
covenant  now  before  ua  waa  held  good  by  the  Oourt  of 
Appeal,  though  it  is  true  the  point  now  taken  was  not 
argued.  But  in  Furber  v.  Cobb  the  Oourt  of  Appeal 
held  this  very  covenant  good.  In  Stanford  v.  Barber 
the  Oourt  of  Appeal  thought  that  the  insertion  of  such  a 
covenant  did  not  invalidate  the  bill  of  sale  because  there 
waa  no  power  of  seizure  on  breach  of  the  unqualified 
covenant. 

Judgment  affirmed* 

Solioitora  for  the  olaimanta^  Bower,  Cotton,  <fe  Bowef, 
for  Bylancedi'Son,  Mancheater. 

Bolicitora  for  the  execution  creditor,  Johnson,  ffarris^ 
A  Dotoding,  for  Sims,  Manchester. 
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High  Ooust* 


JaKBS  V,  RlOKNHLL.— WhITB  V.  BtWATBIU 


High  Oouu. 


Q.  B.  DiT*  (Wills  and  GraBtham,  JJ  )  Deo  14.  t 

JaKSS  «.   BlCXlTELL.    («.) 

8ciieUar^Bdainer^E(sUnt  of  avXkority^lnUrpUader 
eonte$ted  mthoui  tpecial  iMtrudiom. 

A  rekiiner  given  to  a  solicitor  to  take  proceedings  to 
reeover  a  debt  does  not  give  him  autJioriiy  to  engage  in 
interpleader  proceedings^  tvithoui  special  instructions, 
after  judgment  has  been  obtained  ana  execution  issued. 

Appeal  from  the  Loid  Mayor's  Ck>art. 

The  plaintiff,  a  aolidtor,  had  been  inatmoted  by  the 
defendant  to  take  prooeedinga  for  the  reooTery  of  a  debt. 
Judgment  hating  been  obtained,  and  exeontion  iaened 
againet  the  debtor,  the  goods  were  claimed  under  a  bill 
of  sale.  The  trial  of  an  interpleader  Issne  was  ordered 
whioh  the  plaintifl  nnsnocessfully  contested.  The 
plaintiff  paid  the  sheriff's  charges,  and  then  brought 
this  action  against  his  client  to  reeoYer  the  costs  and 
disbursements  incident  to  the  proceedings  in  inter- 
pleader. The  Jury  found  that  beyond  hit  original 
letaiAer  to  take  proceedings  for  the  recorery  of  the 
debt»  the  plaintifl  had  received  no  special  instrnottons  to 
contest  the  interpleader  issue.  The  deputy  Judge  held 
that  the  plaintifl  had  no  authority  from  the  defendant 
to  engage  in  Interpleader  proceedings,  and  gave  Judg- 
ment for  the  defendant. 

W.  S.  Hume  WiUiams  and  L.  iVarsoit,  for  the 
plaintiff.  — No  special  instructions  were  necessary  to 
enable  the  plaintiff  to  contest  the  interpleader  issue. 
Interpleader  proceedings  form  a  part  of  the  original 
action.  A  solicitor  who  is  retained  to  conduct  an  action 
is  entitled  to  pursue  it  to  its  termination,  and  to  do  any- 
thing to  reooTer  the  fruits  of  a  Judgment,  and  there  can 
be  no  termination  of  an  action  until  all  its  parts  hate 
been  disposed  of,  and  the  fruits  of  the  judgment  are 
xeooTered. 

The  following  cases  were  dted  i-^Lady  de  la  Pols  t. 
Dick,  33  W.  B.  585,  29  Oh.  D.  351  ;  Lawrenu  ▼. 
Harrison,  2  Styles,  426 ;  Jarmain  ▼.  Hooper,  6  M.  ft 
Gr.  827 ;  Bevins  ▼.  Bulme^  15  M.  ft  W.  88 ;  Handyn  ▼. 
BMeley,  29  W.  B.  275,  6  Q.  B.  D.  68. 

Boes'lnnte,  for  the  defendant^  waa  not  called  upon. 

Wills,  J.-^I  am  of  opinion  that  this  appeal  must  be 
dismlMed.  Authority  is  given  to  a  solicitor  to  recover  a 
debt,  and  to  proceed  with  all  ordinary  steps  for  carrying 
out  the  maohinery  for  suoh  recoTcry.  But  this  authority 
does  not  extend  to  substantially  jembarking  on  fresh  liti- 
gation in  order  to  recover  the  fruits  of  a  Judgment.  I 
should  require  very  strong  authority  to  support  the 
plaintiff's  contention,  and  I  can  find  none.  There  is  no 
authority  to  show  that  the  original  retainer  extends 
beyond  execution.  Mr.  Hume  Williams  says  that,  tech- 
nically, interpleader  is  part  of  the  prooeedinga  in  an 
action.  This  seems  to  me  to  be  immateriaL  Rights 
and  wronga  are  not  determined  by  names.  An  authority 
to  conduct  an  action  to  its  lawful  end  cannot  carry  with 
it  authority  to  engraft  upon  it  new  litigation,  which 
may  continue  to  any  extent,  and  at  any  cost,  Mid  with 
respect  to  which  the  client  is  entitled  to  exercise  his  own 
Judgment  as  to  whether  he  will  contest  it  or  not^ 

GxANTHAK,  J.— I  am  of  the  same  opinion.  If  it  be 
true  that  there  are  no  cases  which  decide  whether  or 
not  an  interpleader  is  within  the  authority  of  an  original 
retainer.  I  am  ready  to  lay  it  down  as  law  that  it  is 
not.  Hamlyn  v.  SetteUy  deddes  quite  a  different  point. 
The  question  there  was  whether  an  interpleader  could  be 
tried  by  a  Judge  without  a  Jury,  and  the  Lord  Ohief 
Justice  said    that  aa    regards    procedure  it  was    not 


(a.)  Beported  by  G*  K.  Falbt,  Eiq.»  Baniitei*at»Law. 


sufficiently  a  fresh  action  to  come  within  the  rules  for  a 
new  trial. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff;  B.  Robinson. 

Solicitor  for  the  defendant,  H.  P.  Oohb. 


Q.  p.  Div.  (Lord  Ooleridge,  O.J.,  I  %|.- 17 

andA.  L.  Smith.J.)  f  "^ 

Whitb  v.  Bywatxsl,  («.) 

HeaUh-^AduUeration^Sale  of  Food  and  Drugs  Ad, 
1875  (38  A  39  Vict,  c.  63),  s.  e^Pharmaey  Act,  1867         , 
fSl  <k  32  Vict,  c.  121),  s.  15— Opium— Test  of  BrUisk        j 
Pharmaeopcsia.  | 

A  man  who  sells  tincture  of  opium  lohich  is  ne^  up  to  \ 
the  standard  laid  down  in  the  HriUeh  Pharmacopxia  it 
liaUe  to  be  convicted  of  selling  **  a  drug  which  is  wief 
the  nature,  substance^  and  quality  demanded*^  wuiir 
secHon  6  0/  88  <ft  39  Ftcf.  c.  63,  although  the  purekmt 
did  not  specify  ^^tf  particular  standard* 

Oaae  stated  by  stipendiary  migiatrate  under  20  kl\ 
Vict  c.  48. 

George  Bywater,  a  chemist  at  Sheffield,  was  charRii 
by  Sinclair  White,  the  medical  officer  of  bealtb,  for 
selling  to  him  a  certain  drug— to  wif,  3oss.  tinctuieof 
opium— whioh  was  not  of  the  nature,  subatance,  sad 
qualify  of  the  article  demanded  by  him,  oontrary  to  tie 
Sale  of  Food  and  Drugs  Act,  1875. 

The  complainant  stated  that  he  went  to  the  defend- 
ant's shop  and  asked  for  Sozs.  of  tincture  of  opium.  Tlia 
defendant  in  person  supplied  him  with  the  opium,  fox 
which  he  paid  one  shilling.  In  accordance  with  feetkm 
14  of  the  Act  of  1875  one-thiri  of  the  quantity  was  left 
with  the  defendant,  one-third  was  kept  by  the  complsiQ- 
ant,  and  one-third  aent  to  be  analyzed. 

The  result  of  the  analysis  was  aa  follows  :•— On  a  coa* 
parison  with  the  deaeription  of  tincture  of  opium  given 
in  the  Biitlah  Pharmacopoeia — 

Alcoholic  strength  ahown  in 
degrees  of  proof  spirit       .       56-8  100*0 

MorphU        .        .        •        .0.  aSV.  75% 

X   10  Opium        ...  a«S  7*5 

Showing  that  the  proportion  of  opium  in  the  sampto  vm 
less  than  one-third  of  that  contained  in  thePbtfo^ 
oopoeia,  while  the  proportion  of  aloohol  was  soasvhst 
more  than  a  half  of  the  proper  quantity. 

At  the  hearing  it  waa  contended  that  the  ^"^^^'^'^ 
ought  to  convict  the  defendant  beoniue  the  andiy 
showed  that  the  tlnoture  of  opium  waa  not  in  aceofd- 
ance  with  the  Britlah  PharmaooposUi  of  1885. 

On  the  part  of  the  complainant  evldenoe  was  ^^^ 
that "  tincture  of  opium  **  was  a  well-anderstood  term 
in  the  trade,  and  that  the  material  sold  by  the  defend- 
ant was  not  of  the  nature,  substanoe,  and  quality  of 
tincture  of  opium  as  generally  understood  by  persons 
dealing  with  it,  and  that  the  British  Pharmaooposia  wsa 
the  o&iy  one  reoogniied  generally  hj  the  medkal  pio* 
fession  and  pharmacists. 

No  evidence  waa  offered  by  the  defendant,  but  ks 
stated  that  he  got  the  tineture  of  opiona  from  the  aaoi 
firm  as  that  from  which  hia  predecessor  had  got  it. 

The  magistrate  ditmiased  the  complaint  on  the  gToaB& 
that  in  the  absence  of  any  special  reqaoet  to  be  aup^ 
plied  with  tiLCture  of  opium  according  to  the  recipe  in 
the  British  Pharmaooposia  the  complaint  mada  did  not 


(a.)  Beported  by  Gaoo.  0BA7xair»  I!sq«»  Baniater*at*Lew* 
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Ik,  inHneh  as  the  pnrohaaer  did  get  what  he  asked  for 

wff(f,  tlnetaie  of  opium. 

IkeqoMtloii  for  the  oovrt  was  whether  or  not,  under 
tbe  aimmttanees,  the  magistrate  ooght  to  have  eon* 
ficted  tbs  d^todant* 

WtrmaH  ^  the  appellant— The  article  sapplied  was 
Mtihs  iitiele  of  oommeree  known  as  tinetnie  of  opiam. 
IktiaweU  known  in  the  trade  and  is  defined  in  the 
Briliah  PbaniaoopoBia.  By  the  Pharmaoy  Aot,  1867 
(3U3SYi0te.  lSl),f.  15,  medieines  of  the  British 
FkannseopcBla  are  prohibited  from  being  oomponnded 
emit  teoQiding  to  the  f  onnnlaries  there  laid  down. 
Ke  t^eeUle  deaumd  was  necessary  unless  something 
eiba  tbm  tbe  article  as  defined  was  required.  The 
nsgiitnteuii  therefore  boond  to  oonviot  becaosethe 
oaseihoie&adirtiiiot  breaoh  of  seotion  6  of  the  Act  of 
1875. 

ThevBipoBdsat  did  not  appear. 

Losd  ObuuDoi,  C^.— The  question  referred  to  us  is, 
I  thisfc;  dhposed  of  by  what  is  stated  in  the  ease.  The 
sfidms  of  three  oompetent  witnesses  shows  that  the 
srtUe  fsppUed  to  tiie  purchaser  was  not  of  ''the 
Bstan^  fiobrtsnee,  or  quality**  of  the  article  demanded 
kf  Ua.  It  was  proved  or  admitted  that  the  tinctore  of 
opima  lappHsd  by  the  respondent  waa  noi  hi  aeaevAsoDe 
wtth  the  ihadssi  ijwltj  prsscribed  by  the  British 
^^^•nasB^ota.  I  am»  therefore,  though  somewhat 
nlwlsaay.boiiiid  te  come  to  tbe  conolusiou  thai  tii* 
respoadcBt  oo^t  to  hate  been  euntleCed  of  the  offence 
wifli  uMah  he  use  iNiyj  J,  and  that  tbe  eaae  must  go 
baoktathsiHviitMto  with  our  opinion  to  that  effect. 

A»  L  &ars,  J.^I  am  of  the  aame  opinlaw.  Tbe  on*- 
toner  Sib  fa  <»fhiimu  of  opInnL.''  That  most  mean 
As  srflUv  iaovn  in  oommeree  as  tincture  of  opium. 
Tk$  thing  BuppHBd  to  him  was  not  tincture  of  opium  of 
cemmate,  bet  sa  article  of  very  inferior  substance  and 
9Nity.  Tliat  beia^  so»  the  respondent  waa  guilty  of 
IhioSeaeeihaiged,  and  ought  to  haye  been  couficted. 

OaKmAfaZ. 


for  the    appellant^    Richard^   Smiih^   A 
WUm,  ka  l€oman$^  Tbwn  Olerk  of  Sheffield. 


0- &  %  (Lnd  Saher,  HE.,  and  ) 
^Mqf sndLopea,  UJJ^  fitting  V  Aug.  11. 

MsDiviriomd  Court).  J 

Yasmouzk  «.  FiuircE.  (a.) 

^hfHiaet^Em^oyer^  LiabUUy  Ad,  1880  (48  A  44 
^  Ci  42)— JMver  employed  by  wharfinger — Vieioua 
*•*—&*  incurred  after  noltce— "  Workman  "— 
"IVtd  in  condition  of  p^an^' —  Volenti  non  fit 
^ida. 

^^flaMf  VHU  employed  a$  a  driver  hy  the  defend^ 
"^  ^  was  a  wharfinger.  The  foreman  of  the 
jg^i  atoUes  kOd  the  plaintiff  to  drive  a  horee 
^St^^'"^  9ieiau9  a$  to  le  unfU  to  he  driven  ly  any* 
'^  Jk  pUUnUff  obfeeUd  to  driving  the  horse,  hui 
rV*^  to  do  U  notwithatanding.  While  driving 
**  ^fB^Waiaisee  of  hie  dtdy^  and  guiUy  of  no  negli" 
H*^  M  driving^  he  was  injured  hy  a  kiek  from  the 

t.Sf^  fy  I<ad  Ifisher*  ILB.,  Lindley  ancf  Lopes,  L. JJ. 

Wa^  as  a  DMaiofud  Cowrt),  thaJt  the  plaintiff  wae  a 

'    MrfeaMu"  within  the  definition  in  eeetion  8  of  the 

*T^Mf  I'Oid  Salfter,  M.B.,  and  Lindley,  hJ.  (Lopas, 
^Wysufay  no  cpinJon}.  that  Jhe  hone  wae  *'plani*' 

^^  I^VmM  bgr  Gnon.  Ohatkav^  Xiq*|  Banifteri4it-Law. 


ueed  in  the  defendanfe  hueineief  and  that  vice  in  the 
horee  wae  a  "  defeet  in  the  eondUion  of  the  plant "  within 
the  meaning  ofeeetion  1. 

Bddt  hy  Lord  Bsher,  M.B.,  and  Lindley,  L.J.  (Lopes, 
L.  J.,  diewnting),  that  there  wae  evidence  of  negligence  on 
the  part  of  the  defendanfe  foreman,  and  it  wae  not 
eondueively  ehown  that  the  riek  wai  voluntarily  incurred 
hy  the  plaintiff . 

Thomas  v.  Qoartermaine,  85  W.  K  555, 18  Q.  B.  D. 
685,  dieOnguiehed. 

Held,  hy  Lopes,  L.J.,  that  there  wae  no  evidence  for  a 
fury  to  find  for  the  plaintiff,  ae  the  fade  ehowed  that  the 
plaintiff  had  eUetea  to  continue  in  the  defendanfe  em* 
ployment  with  fuU  knowledge  of  the  riek  which  he  ran 
in  eo  doing. 

This  was  an  appeal  from  a  deoision  given  in  the  Oity 
of  London  Court. 

The  action  was  brought  under  the  Employers' 
Lisbility  Act,  1880  (48  ds  44  Vict.  c.  42).  The  plaintiff 
waa  employed  by  the  defendanti  a  wharfinger  and  ware- 
houseman, to  take  charge  of  a  horse  and  trolley,  it 
lieing  part  of  his  duty  to  load  and  unload  the  trolley 
for  the  deliTcry  of  goods  to  consignees,  and  to  bring 
back  the  horse  and  trolley  to  the  defendant's  premises 
whoKhia  weakvHwdsMk  Ihiring  this  employment,  in 
AnguBt»  1886,  the  defendant  bought  a  new  hoise,  which 
waa  placed  under  the  plahitilf  s  control  by  the  defend- 
anfe stable  foreman.  The  horse  proved  to  be  a  kicker 
and  a  Jibber,  and  altogether  unfit  for  driving.  The 
plaintiff  eom|dained  of  it  to  the  forsman  and  objected  to 
driving  it,  but  the  foreman  always  replied  that  he  must 
cnntfaiwa  tw  drivw  and  that  it  an  accident  occurred  the 
defendant  would  be  responsible.  The  plaintiff  went  on 
driving  the  horse  for  more  than  two  montha  when,  on 
Kovembcr  13.  while  he  was  sitting  in  his  proper  place 
upon  the  trolley,  the  hotse  kicked  out  without  any  pro- 
vocation and,  striking  the  plaintiff  on  one  of  his  legs, 
broke  it.  There  was  no  evidence  that  tbe  defendant 
himself  knew  of  the  horse  being  vicious  as  described. 

The  defendant,  at  the  trial,  maintained  that  the  plain- 
iiff  waa  not  entitled  to  sue  under  the  Employers' 
Llabili^  Act,  as  he  was  not  a  **  workman  "  under  the 
Act,  nor  was  the  horse  **  plant,"  nor  the  vice  of  the 
horae  ''defect  fai  the  condition  of  plant,"  and  that  tbe 
plaintiff  voluntarily  incurred  the  risk  of  accident,  and 
was  therefore  not  entitled  to  recover  according  to  the 
decision  in  Thomae  v.  Quartermaine,  85  W.  B.  555, 
18  Q.  B.  D.  685.  The  plaintiff  also  must  have  contributed 
to  the  accident  by  his  own  negligence. 

The  Judge  held  that  the  plaintiff  was  a  "workmen" 
and  that  the  horse  was  *•  plant "  within  tho  Act,  bat  he 
further  held  that  the  case  oamo  within  the  dedsion  of 
Thomae  v.  Quartermaine,  so  that  the  plaintiff  could  not 
recover  because  he  had  continued  to  drive  the  horse 
after  he  was  aware  of  its  vicious  natare,  and  therefore 
assented  to  incurring  the  riek  attending  the  serrice.  He 
therefore  gave  Jodgment  for  the  dcfendsnt. 
Tbe  plaintiff  appealed. 

July  26.— ff.  E.  Eume  WiUiame,  for  the  plaintiff.— 
The  case  doee  not  come  within  Thomae  v.  QuarternuUne, 
becanse  in  that  case  the  plaintiff  made  nooomplaint, 
whereas  in  this  case  the  plaintifl  objected  to  the  risk 
and  only  incurred  it  rather  than  lose  his  place.  A 
master  is  l>ound  to  take  all  reasonable  preeautione  to 
protect  his  vrorkmen:  Patereon  v.  Wallace,  I  Macqu. 
748,  and  when  notice  has  been  given  him  of  defect  in 
machinery  he  is  liable  for  an  accident  due  to  the  defect  if 
the  workman  was  not  negligent :  Clarke  v.  Ecimee,  7 
H.  io  N.  987.  The  plaintiff  brought  himself  within 
sub*section  8  of  section  2  by  the  notioe  which  he  gave 
to  the  foreman. 

Wood  Hill,  for  the  defendant.— The  plaintiff  was  not 
a  workman  irithin  the  Act,  becanse  he  was  a  driver^  and  in 
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Cook  T.  North  Metrapoliian  Tramways  Oo.y  35  W.  B.  577, 
18  Q.  B.  D.  683,  a  driTer  was  bold  not  to  be  a  Workman 
witbin  the  Employen  and  Woricaiea  Aot^  1875.  The 
word  '*  plant ''  is  confined  to  inanimate  objeolt  snob  as 
fixtures  and  otber  chattels  used  in  a  business,  and  was 
neier  used  before  to  describe  a  llTing  creature.  Even 
assuming  the  horse  to  be  *'  plant/'  the  plaintifC  volun- 
tarilj  continued  in  the  dangerous  employment,  and 
cannot  therefore  recover:  Thoma$  v.  QuarUrmaine. 
The  fact  tbat  he  objected  cannot  do  away  with  the  laot 
that  he  coutinned  when  he  might  have  given  up  his 
employment.  In  the  words  of  Oockbum,  O.J.,  in 
Woodley  v.  MeiropolUan  DUMd  Railway  Co.,  25  W.  B. 
155,  2  Ex.  D.  389,  "if  a  man,  for  the  sake  of  the  em- 
ployment, takes  it  or  continues  in  it  with  a  knowledge  of 
its  tisks,  be  must  tnut  to  himseU  to  keep  dear  of  in- 
jury." 

Our.  adp,  vuH, 

Aug.  II.— Lord  EsHBR,  liLJEL-^In  this  oaee  the  plain- 
tiff,  was  in  the  employment  of  the  defendant,  who  was 
a  wbacfinger,  and  for  the  pnrpoees  of  his  business  the 
owner  of  carts  or  trolleys  and  horses.  Amongst  these 
was  a  horse  which  was  of  an  extnordinariiy  -vioions 
nature  and  wholly  unfit,  so  fax  as  is  stated  to  ns,  to  be 
driven  even  by  the  most  careful  diiwr.  The  plainttfC 
objected  to  drive  him,  and  told  the  foreman  of  the  stable 
that  the  horse  was  unsafe  to  drive,  whereupon  the  fore- 
man said  :  '*  You  have  to  drive  bim,  and  it  any  accident 
happens  we  (meaning  the  employer)  will  bo  refponsible." 
The  plaiotifl  continned  to  drive  the  horse,  and  whilst  so 
doing,  sitting  on  a  part  of  the  trolley  where  it  is  said  to 
be  usual  and  not  improper  for  the  driver  to  sit,  the  horse 
kicked  out  and  broke  tiie  plaintiffs  leg.  The  plaintiff 
thereupon  sued  the  owner  of  the  hone,  his  employer. 
The  Judge  of  the  Oity  of  London  Oourt  did  that  which  I 
believe  many  county  courts  have  done  since  the  decision 
of  the  Court  of  Appeal  in  Thcvfuu  t.  Quartermaine. 
The  moment  it  was  proTed  before  him  that  the  plainttif 
knew  the  horse  to  be  vioioua,  but  oontinued  to  drive  him» 
the  Judge  said  it  was  useless  to  inquire  further,  for  that 
alone  disentitled  him  to  recover  upon  an  application  of 
what  is  called  the  maxim  of  ViOerai  nonJU  injuria.  The 
Judge  acted  npon  the  notion  that  that  was  the  effect  of 
the  decision  of  the  majority  of  the  Oourt  of  Appeal  in 
T?ioma$  Y.  QwnicrmaiMf  and,  as  I  am  given  to  under- 
stand, many  oonnty  court  Judges  have  from  tiie  time  that 
case  was  reported  supposed  tbat  to  be  the  effect  of  it. 
We  are  called  upon  now  to  eay  whether  that  is  the  true 
effect. of  the  decision.  My  own  position  in  the  matter  is 
extremely  delicate,  becanto  I  diaeented  from  the  decision 
of  the  rest  of  the  court.  I  thought,  and  after  mature 
consideration  I  have  still  the  strongest  conviction,  that 
if  that  is  really  the  effect  of  it  the  decision  in  that  case 
was  absolutely  wrong ;  but  I  hope  I  haye  k^alty  enough 
to  say  thi^t  if  I  thought  that  the  decision  of  the  majority 
of  the  Judges  there  did  mean  what  the  county  oourt 
Judges  have  cupposed  it  to  mean,  I  should  at  onoe  bow 
to  it.  The  question  we  have  now  to  oonsider  is  whether 
that  was  the  real  meaning  of  the  majority — whether  the 
Judgment  wae  not  to  a  less  rigid  effect  than  that,  and 
whether  it  does  not  leave  open  certain  questions  which 
must  etui  be  tried. 

The  first  question  here  is  whether  this  case  is  within 
the  Employers'  Liability  Aot  at  all.  If  it  be  not,  then, 
according  to  the  old  lawj  if  that  Act  had  not  existed,  I 
have  no  doubt  this  plaintiff  could  not  have  recovered. 
He  would  have  been  a  servant  in  tlie  employment  of  the 
master,  a  part  of  whose  machinery  for  canying  on  his 
business  was  defective— in  sndi  a  state  that  it  vrould  be 
a  culpable  want  of  care  for  the  safety  of  his  servants  on 
the  part  of  the  employer  to  permit  a  necessary  part  of 
the  machinery  for  carrying  on  his  busineas  to  remain. 
But  that  was  no  oonoemlof  the  Jury.  At  all  events,  it 
WM  a  thing  wUdi  was  patent,  ao  that'  any  person  in  the 


employ  could  know  and  see  it»  The  horse  here  in  qjm 
tion  was  not  accidentally  or  suddenly  vicious,  bat  in- 
herently vicious  and  known  to  be  so.  Under  the  old  law 
It  would  have  been  said:  "You"  (the servant) ** hsfs 
entered  into  or  continued  in  this  employment  where  this 
thing  of  which  you  complain  is  open  and  palpable,  and 
therefore  it  is  an  implied  condition  of  y9ar  contract  of 
service  that  you  take  upon  yourself  the  risks  of  aoddents 
therefrom,  and  consequently  you  have  no  remedy  against 
your  employer."  As  between  mluter  and  servant  that 
was  the  way  the  immunity  from  liability  was  always 
stated.  The  maxim  Volenti  non  fit  injuria  wae  not 
wanted  as  between  master  and  servant.  It  was  onlj 
wanted,  if  at  all,  where  no  such  relation  as  that  of  master 
and  servant  existed.  That  being  so,  then  comes  the 
question,  what  is  to  be  the  effect  of  the  Employers' 
LiabiUty  Act?  Does  that  Aot  apply  to  the  ptese&t 
caseP 

Now  the  first  question  must  be  whether  the  piainiifl 
waa  a  *' workman  "  within  the  definition  given  in  ^ 
Employers  and  Workmen  Act,  1875.  I  cannot  SDts^ 
tain  a  doubt  upon  that.  He  is  a  man  who  drives  a  borss 
and  trolley  for  a  wharfinger.  We  must  take  iDto 
account  what  his  ordinary  duty  was.  He  has  to  lotd 
and  unload  the  trolley.  That  is  manual  labour.  Hii 
duty  may  be  compared  to  that  of  a  lighterman  who  eon- 
ducta  a  barge  or  lighter  up  and  down  the  river*  Ths 
driving  the  horse  and  trolley,  and  the  navigating  of  fte 
lighter,  form  the  easiest  part  of  the  work ;  his  xesl 
labour,  that  which  tests  his  muscUs  and  his  sinews,  is 
the  loading  and  unloading  of  the  trolley  or  the  lighter. 

Then  comes  the  question  which  is   somewhat  mors 
difScult,  Can  a  horse  be   oonsidered  ** plant"  within 
section  1  of  sub-section  1  of  the  Employers'  LiahUHy 
Act  ?    It  is  suggested  that  nothing  that  is  animste  ott 
be  plant ;  that  is,  that  living  creatures  can  in  no  senss 
be  oonsidered  plant.    Why  not  f    In  many  businesses, 
horses  and  carts,  wagons,  or  drays,  seem  to  me  to  form 
the  most  material   part  of   the  plant ;    they  are  the 
materials  or  instruments  which  the  employer  must  use 
for  the  purpose  of  carrying  on  his  business,  and  without 
which  he  could  not  carry  it  on  at  all.    The  prin<^ 
part  of  the  business  of  a  wharfinger  is  conveying  goods 
from  the  wharf  to  the  houaes  or  shops  or  warehooses  ot 
the  consignees  ;  and  for  this  purpose  he  must  use  horses 
and  carta  or  wagons.    They  are  all  necessary  for  the 
carrying  on  of  the  business.    It  cannot,  for  a  momen^ 
be  contended  that  the  carts  and  waggons  are  not  **  pUnt 
Oan  it  be  said  that  the  horses,  without  which  the  otf» 
and  wagons  vrould  be  useless,  are  not  P    If,  then,  tfitf 
horse  was  part  of  the  plant,  it  had  a  defect,  that  M' 
had  the  oonstant  habit,  whether  in  a  elable  or  b«rB«;*^ 
to  a  troU^,  of  kicking  whatever  was  near  it,  «A«^^ 
a  human  being  or  a  brick  walL     In  shorti  **  ^  ' 
vioions  beast  tbat  oould  not  be  managed  or  contiollea  oy 
the    most  careful  driver.     The  plant,  thereCore,  w 
defective.    There  was  no  evidence  that  the  master  ^ 
defendant)  knew  of  the  defect.    But  the  foreman  wh« 
had  the  management  of  the  stable,  and   under  t^ 
directions  the  horse  was  used,  knew  it ;  and  after  haiJJg 
repeatedly  been  told  that  it  waa  unsafe,  be  •^^ 
practically  amounted  to  fhis :  •*  I  care  not  whether  tM 
horse  is  vicious  or  not;  you  have  got  to  drive  bim  ;  «» 
it  matters  nothing  to  you  for,  if  you  meet  with  an  aoci- 
deat,  the  master  will  be  responsible.**    llie  foremaj 
probably,  had  no  power  to  bind  his  master  to  that;  WJ 
it  Is,  at  all  erents,  conclusive  to  show  that  bo  realia> 
the  fact  that  the  plant  was  defective ;  and  nothing  «« 
done  to  remedy  the  defect.     Was  this  negligence  on  m 
part   of    the    foreman    for  which    the    master  ^ 
responsible  P    If  the  master  had  any  duty  at  all  to  take 
oare  of  his  workmen,  then  aUowlng  this  imperfect  gw* 
to  continue  to  be  used  was  surely  a  breach  of  that  ntf* 
But  it  is  said  he  may  have  had  that  datf,  end  b;7 '^^ 
neglected  it  as  to  thoae  of  his  workman  who  did  nos 
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knowo^flrwan  not  aileotod  by,  th«  parttmikr  ddfeot» 
bot  not  M  to  the  plsinllif ,  who,  kDOWiog  of  the  defect, 
itQl  eaotimied  to  drive  the  hone,  and  therefore  oouee 
vitiib  the  oaziiB  refened  to.  I  oonleaa  that  has  always 
noMd  to  me  to  be  not  a  bad  way  of  lUoetiatlDg  the 
renit;  but  it  ^  to  my  mind,  a  horrible  way  of  etatlng 
tbedity  to  My  that  a  master  owes  no  duty  to  a  serrant 
ito  knon  that  there  is  a  defeet  in  maohinery,  and, 
Mag  poiutad  it  oat  to  one  in  authority,  goes  on  nsing 
it  It  aeesM  srael  and  nnnatoral,  and,  in  my  riew, 
uttadyiboouiiaUs.  It  may  be  that  the  braach  of  this 
dviy  e^femoi^  of  aetion— that  it  is  what  is  called  a 
dat7  of  impofeet  obligation.  Althoagh  the  employer 
does  not  hiaiatt  know  of  the  defeet,  if  he  has  pat  a 
jMnoaiatiiplsosto  do  what  he  onghfe  himself  to  do, 
he  is  le^oaahle  far  the  negUgnoe  of  that  person. 

Befon  tbe  Employera'  Liability  Aot  thera  was  this 
oonditioBisAs  oontcaot  of  hiring— that  if  there  was  a 
defect  a  tkipranisea  or  maohinery  whioh  was  open  and 
pslpsUc^  vkether  the  senrant  aetnaUy  knew  it  or  not, 
hs  seee^  the  employment  subject  to  the  risk.    That 
is  aedoebins  wfaidi  ia  embodied  in  the  maadm  VolenU 
wmjUafuritu    I  need  hardly  repeat  that  I  detest  the 
attenpt  to  fetter  the  law  by  maxims.    They  are  almost 
faivuisUy  mislftsittng ;  they  are  for  the  most  part  so 
Isige  and  gsDsnl  in  their  language  that  they  always  in* 
duds  aomsaiing  vhich  leaUy  is  not  intended  to  be  fai- 
cbUin  thenu   I  ds  not  doubt  that,  if  we  put  this 
maxhain  ^isinEai^,  part  of  it  is  true— that  is  lo 
say,  thstif  affahig  »  pit  before  a  workman  and  he  is 
told, "Now,  I  ds  not aik  you  to  do  this  unless  you  Uke  ; 
but  I  viH  gifsjoe  mora  wages  if  you  tfo.    You  see 
what  it  ii.    lien  is  a  rotten  ladder— it  is  ten  to  one 
thslit  wSl  tetk  aader  yon ;  but  it  you  ohoose  to  run 
tbtttkklwmgife  yon  higher  wages."    If  the  work- 
Jsaa,  fM<qg  the  ikk»  elects  to  incur  it,  no  one  could 
doabt  tbat  be  would    be  precluded   from  recovering 
damagaa  agahist  his  employer  for  any  injury  he  might 
nataiii  tiom  the  breaking  of  the  ladder.    The  same  re- 
mit voald  foUow  if  the  injured  person  was  not  a  work* 
BsafarkiR.  But  does  the  maadm  Volenti  non  JU  in^ 
gncffthiilaigth — that  the  mem  fact  of  the  workman 
^ow^that  a  thingr  »  dangerous  and  yet  using  it  is 
mdnintodKiw  that  he  Toluntarily  incurs  the  risk  f 
•fheflHicr  to  that  depends  (so  far  as  this  court  is  con* 
^^^]  ifoa  whether  or  not  Thomoi  t.  Quariermaine 
^f« Ulel    I  aaTcr  entertained  a  doubt  that  the 
^"t^ojaf  Ijabilitj   Act  does  not  prevent  the  proper 
W2i>itt»ofthemajcim  VolenU  fum  fit  infuria;  and  I 
^■Bm^my,asanesouseforthepartltookin  Thomcu 
^*  (^ufiamaine,  that  that  doctrine  had  never   been 
■■toed  on  tlie  aisument  of  that  case,  but  was  for 
ae  ihit    time   sngc^ested   in    the   Judgment  of    my 
"Bte  Bowen*    For  myself  I  cannot  help  thinking 
^  riirthac  or  not  a  workman  has  voluntarily  agreed 
toianr  Ihs  risk  of  defective  machinery  is  a  question  of 
'"^a&d  that,  in   nay  opinion,  would  have  made  the 
'''**»  ia  Thomas    v.   Quartermaine  wrong,  for  the 
^^^d  the  Jodges  there  took  upon  themselves  to 
^"^tka  qnestioa    of  fact,  whereas,  in  my  opinion, 
^  M  w  right  to  decide  it ;  the  utmost  they  properly 
f^d»«it  to  send  it  bsick  to  the  county  court. 
They  W^that  eaee  that  the  faets  were  conclusive  fo 
«0v  that  Iha  pUdntiil  did  volnntarfly— in  the  sense  in 
v^^tt^iiderstood  the  word— accept  the  risk.    This 
isfivei  the  nhole  difOculty  as  to  contributory  negligence 
m  msfls  afmilwajr    accidents  {Davey  v.   London  and 
MC&.rafeni  Saaway  Co.,  11  Q.  B.  D.  218).    I  have 
protested  that  it  is  not  for  the  Judge  to  say 
or  not  a  plaintiff  (or  the  deceased  in  case  of 
i)  has  been  guilty  of  contributory  negligence ;  he 
jidge)  haa  no  zi|^t  to  hold  that  the  evidence  of  it 
■imivs;  « t  ahoiild  be  left  for  the  dadaion  of  the 

9QMtkna»  whethis  the  Smpleyen^ 


IdabiHty  Act  has  done  away  with  the  old  doctrine  that 
a  workman  Impliedly  contracts  or  consents  to  incur  a 
risk  which  is  a  ririble  and  palpable  one,  and  one  whioh 
therefore  he  is  to  be  taken  to  know  of,  or,  if  you 
please,  which  he  does  know  of,  or  whether  it  applies 
only  to  the  risks  incident  to  common  omployment.  For 
^  time  I  was  under  the  impression  that  the  Judgment  in 
!^A9tnas  V.  Quartermaine  was  that  the  Act  only  ab- 
solved the  employer  from  liability  for  any  injury  re- 
sulting from  the  negligence  of  a  fellow- workman.  But 
upon  looking  at  the  matter  more  carefully  I  do  not 
think  they  meant  to  say  that.  It  was  not  necessary  for 
them  to  say  it,  because  they  held  that,  inasmuch  as  the 
case  was  condurively  within  the  maxim  Volenti  non  fit 
injuria^  no  othor  question  arose  in  the  case. 

Now  let  us  go  back  to  the  atctnte.  We  mnat  look 
once  more  at  section  1,  sub-secticn  1,  *' where,  after  the 
commencement  of  this  Act,  personal  injury  is  caused  to  a 
workman  by  reason  of  any  defect  in  the  condition  of 
the  ways,  works,  machinery,  or  plant  connected  with  or 
used  in  the  business  of  the  employer,  the  workman  shall 
have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a 
workman  of,  nor  In  the  serrice  of,  the  employer  nor 
engaged  in  his  work.'*  Here  I  say  there  was  suoh  defect 
and  consequent  personal  injury.  Bead  with  this  sub* 
sections  1  and  3  of  section  2.  Sub-section  1  prorides  that 
the  woikman  shall  not  be  entitled  under  this  Aot  to  any 
right  of  compensation  or  remedy  against  the  employer 
under  sub-section  1  of  section  1,  ''unless  the  defect 
therein  mentioned  arose  from,  or  had  not  been  remedied 
owing  to,  the  negligence  of  the  employer,  or  of  some 
person  in  the  serrice  of  the  employer  and  intrusted  by 
hinr  with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  in  a  proper  condition,"  atod 
sub-section  3  that  **  In  any  ease  where  the  workman  knew 
of  the  defect  or  negligence  which  caused  his  injury,  and 
f  aUed  iirithin  a  reasonable  time  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer  or  some  person 
superior  to  himself  in  the  serrice  of  the  employer,  unless 
he  was  aware  that  the  employer  already  knew  of  the 
said  defector  negligence,"  the  workman  shaU  in  like 
manner  be  disentitled  to  any  right  of  oompensatfon  or 
remedy.  Here  the  defect  arose  from  the  negligence  of  a 
person  in  the  service  of  the  employer  and  intrusted  bf 
him  with  the  duty  of  seeing  that  the  plautwas  in  propes 
condition,  and  who  had  notice  of  the  defect,  and  fatted  to 
take  steps  to  avert  injury. 

To  my  mind  it  is  dear  that  this  was  negligence  wHh 
zegard  to  the  safety  of  his  workmen  for  which  the 
employer  is  responrible.  But  then  it  is  said  there  may 
be  that  which  prevents  the  workman  from  recovering 
compenastion  for  an  injury  Boetalned  by  him  in  oon« 
sequence  of  that  negligence.  The  implied  contract 
whioh  I  have  adverted  to  under  the  old  low  did 
prevent  it.  Where  there  is  no  duty,  it  is  said,  there  can 
be  no  negligence,  or,  in  other  words,  there  may  be 
negligence  which  is  not  actionable  negligence.  It  is 
very  diificult  to  give  a  senrible  construction  to  sub-sectbm 
3  of  section  2.  The  workman  who  discovers  the  defect 
is  to  give  notice  of  it,  or  he  cannot  recover.  From  that 
I  infer  that  if  he  does  give  notice,  and  the  defect  is  not 
remedied,  he  may  recover.  When  is  he  to  give  notice  P 
And  what  if  the  defect  is  not  immediately  remedied  ?  Is 
the  workman  at  once  to  refuse  to  incur  the  risk  and  quit 
the  amptoy  P  That  is  a  dilemma  to  whioh  it  ^ever  could 
have  been  intended  to  reduce  the  workman.  I  cannot 
help  thinking  thatltisoleariyenaoted  in  theSrdsub'seotion 
of  section  2  that  if  the  workman  gives  notice  of  the  defMt, 
and  the  employer  fails  to  remedy  it,  the  workman's 
claim  for  compensation  is  valid,,  unless  he  is  brought 
clearly  within  the  maxim  Volenti  non  fit  injuria.  Does 
the  Judgment  of  Bowen,  ImJ.,  in  Thomas  v.  Quarter^ 
fnotfiie— for  that  is  the  Judgment  whkh  is  adopted  by 
V»y,  LJ,--mean  to  say  that  the  wMte  knb^pMge  of  the* 
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workman  and  hi«  oontinaing  in  the  employ  U  fatal  to 
himP 

If  I  thought  the  Judgment  In  Thwnaa  r.  Quorfer- 
maine  really  did  mean  that,  whatever  my  own  private 
opinion  might  be,  J  should  unhesitatingly  bow  to  it.  I 
have  been  trying  to  construe  thst  judgment  fairly.  At 
p.  697  of  the  report  the  learned  judge,  after  referring 
to  Lax  T.  Corporation  of  DarUngton^  S8  W.  EL  S21, 
5  Ex.  D.  78,  and  Winch  t.  OoMorvaiari  of  the 
Thamei,  82  W.  B.  879,  L.  B.  9  0.  P.  378, 
■ays :  "  The  defendant  in  such  eiroumstanoes  does  not 
disoharge  his  legal  obligation  by  merely  affecting  the 
plaintiff  with  knowledge  of  a  danger  which  but  for  a 
breach  of  duty  on  his  oirn  part  would  not  exist  at  all. 
But  where  the  danger  is  one  inddent  to  a  perfectly 
lawful  use  of  his  own  premisee  neither  contrary  to 
statute  nor  common  law,  where  the  danger  is  visible  and 
the  risk  appreciated,  and  where  the  injured  person, 
knowing  and  appreciating  both  risk  and  danger,  volun- 
tarily encounters  them,  &ere  is,  in  the  absence  of  further 
acts  of  omission  or  commisson,  no  evidence  of  negligence 
on  the  part  of  the  occupier  at  all.  Knowledge  is  not  a 
conclusive  defence  in  itself.  But  when  it  is  a  knowledge 
under  droumstances  that  leave  no  inference  open  but 
one— vis.,  thattheriskhas  been  voluntarily  enoountered — 
the  defence  seems  to  me  complete."  I  must  confess  I  do  not 
like  that  way  of  putting  it.  I  think  there  is  a  duty,  though 
I  agree  that  there  is  no  actionable  breach  of  that  dui>y  if 
the  person  injured,  knowing  and  appreciating  the  danger, 
voluntarily  elects  to  encounter  it.  In  the  preceding 
page  the  learned  Judge  says :  ''  It  is  no  doubt  true  that 
the  knowledge  on  the  part  of  the  injured  person  which 
will  prevent  him  from  alleging  negligence  against  the 
oconi^er  must  be  a  knowledge  under  such  dicumstanoes 
as  lead  neceesarOy  to  the  conduidon  that  the  whole  risk 
was  voluntarily  incurred.  The  maxim  be  it  observed  is 
not  *8eimii  non  Jit  injuria*  but  *Voliniu'  There 
may  be  a  perception  of  the  existence  of  the  danger  with- 
out appredation  of  the  risk ;  as  where  the  workman  is  of 
imperfect  inteUigence.*'  So  that  a  dull  man  may  recover 
damages  where  a  man  of  intelligence  may  not.  Both 
knew  of  ^the  danger,  but  one  is  imperfectly  informed  as 
to  ita  nature  and  extent. 

Taking  the  whole  of  that  Judgment  together,  it  seema 
to  me  to  amount  to  this,  that  mere  knowledge  of  the 
danger  will  not  do ;  there  must  be  an  assent  on  the  part 
of  the  workman  to  accept  the  risky  with  a  full  appre« 
dation  of  its  extent,  to  bring  the  workman  within  the 
maxim  VdenU  nan  JU  injuria*  If  so,  that  is  a  ques- 
tion of  fact.  Here  the  judge  of  the  court  bdow  has 
come  to  the  condudon  that  the  moment  it  appeared 
that  the  plaintiff  knew  and  appredated  the  danger,  and 
did  not  at  once  quit  the  defendant's  employ,  he  came 
within  the  maxim,  and  was  therefore,  upon  the  authority 
of  ThamoM  v.  Quartermaine^  disentitled  to  recover.  He 
did  not  bring  his  mind  to  bear  upon  the  motives  which 
indnoed  the  plaintiff  to  act  as  he  did,  whether  he  relied 
upon  the  foreman's  statement  that  the  employer  would 
be  responsible  in  case  of  an  aoddent,  or  whether  he  was 
influenced  by  the  fear  of  being  thrown  out  of  employ  if 
he  disobeyed  the  foreman's  orders.  All  that  was  for  a 
jury,  and  the  judge  ought  to  have  applied  his  mind  to 
it.  I  see  nothing  in  the  decision  in  Thonuu  v.  Quarfsr- 
maine  to  prevent  the  plaintiff  from  recovering  in  this 
caae^  unless  the  dronmstances  were  such  as  to  warrant  a 
jury  in  coming  to  the  condudon  that  the  platntifC, 
fredy  and  voluntarily,  with  full  knowledge  of  the  nature 
and  extent  of  the  risk  he  ran,  impliedly  agreed  to  incur 
it.  For  theee  reaeona  I  think  this  case  ought  to  go 
down  for  a  new  trid. 

Liin)Lxv  LJ.-*The  first  question  is  whether  the 
pldntiff  is  a  "  workman "  within  the  meaning  of  the 
Employers'  Liabili^  Act.  In  my  opinion  he  is.  His 
duty  vaa  not  only  to  ddTo,  bat  ako  to  load  and  unload 


the  goods  which  had  to  be  transported  on  the  troUej 
which  it  was  his  buriness  to  drive.  This  loading  sad 
unloading  requires  bodily  labour  and  exertion,  sod 
brings  the  pldntiff  within  the  statutory  deftdtion  of  a 
workman  (38  is  39  Vict,  c  90,  s.  10). 

The  next  question  is  whether  the  horse  which  injuTsd 
the  plaintiff  is  ''plant"  within  the  meaning  of  seetton 
1,  sub-section  1,  of  the  Act.  There  is  no  definition  of 
plant  in  the  Act,  but  in  its  ordinary  sense  it  indadee 
whatever  apparatus  is  used  by  a  business  man  foi 
cairying  on  his  budness— not  his  stode-in-trade,  whioh 
he  buys  or  makee  for  sde,  but  dl  goods  and  obattds, 
fixed  or  movable,  live  or  dead,  which  he  keeps  for 
permanent  employment  in  hisbusiness  (see  Blake  v.  5&a», 
8  W.  B.  410,  Johns.  782).  The  word  **  defect "  and  the 
words  **  way  and  machinery,"  which  occur  in  the  lee- 
tion,  throw  eome  doubt  on  whether  plant  can  indodfi 
horses,  but  I  do  not  think  the  doubt  suffldent  to  leqnin 
the  court  to  hold  that  plant  cannot  include  horsei  or  to 
hold  that  plant  must  be  confined  to  inanimate  chatteb. 
The  defendant  in  this  case  has  a  number  of  horsei  for 
use  in  his  business ;  they  were  part  of  his  pUnt,  not 
only  in  the  ordinary  sense  of  the  word,  but  also,  in  mj 
opinion,  in  the  sense  in  which  the  word  **  plant "  iioNd 
in  section  1,  sub-section  1,  of  the  Employers'  LiiUUty 
Act 

The  next  question  is  whether  vice  in  a  horse  can  be  a 
defect  in  the  condition  of  plant.  Here,  agdn,  I  tUak 
it  can.  I  take  defect  to  indude  anything  whioh  lenderi 
the  plant,  dm.,  unfit  for  the  use  for  whioh  it  is  intended, 
when  used  in  a  reasonable  way  and  with  reaaoDaUi 
care,  and  if  a  horse  intended  for  drawing  troUe/i  Is 
from  any  cause  unfit  for  such  work,  and  a  pecaoa  ii 
driving  him  with  reasonable  care,  and  is  injnied  bf 
reason  of  the  unfitness  of  the  horse  for  his  work,  laeh 
person  may  be  properly  said  to  be  injured  by  reaaon  o( 
a  defect  in  plant. 

Having  deared  the  ground  thus  far,  it  is  neeessaiy  ts 
condder  whether  the  defect  **  arose  from  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the 
defendant,  or  of  some  person  in  his  service  and  introitd 
by  him  with  the  duty  of  sedng  that  the  plant  tvaa  in 
proper  condition "  (see  section  S,  sub-section  1]*  1^ 
defect— <.e.,  the  unfitness  of  the  horse— did  not  sriae 
from  the  negligence  of  the  defendant,  nor,  hi  troth,  of 
anyone,  nor  is  there  any  evidenoe  that  the  defandsot 
himself  knew  of  such  defect.  Bat  bis  stable  forematt 
did  know  of  it,  and  he,  nevertheleas,  todc  no  atap*  ^ 
prevent  the  horse  from  bdng  used  for  a  parpoae  tor 
whioh  he  knew  it  was  unfit,  for  he  told  the  plsiiittf  to 
go  on  driving  it,  and  add  if  anything  happead  "«*,, 
-^;0.,  his  master — '*mnst  take  the  coBaagosnee. 
This,  I  think,  is  evidence  of  negUgenoe  on  the  psrt  of 
the  stable  foreman  for  which  the  defendant  can  properly 
be  held  accountable  unless  his  Uability  is  exdndd  npon 
the  ground  that  the  pldntiff  not  only  knew  of  the  de- 
fect, but  also  took  the  risk  upon  himself. 

This  is  the  pdnt  which  presents  the  greatest  difBoalty 
in  the  case,  and  which  requiree  careful  eonaiderstlon. 
It  must  be  taken  as  settled  by  Thama$  v.  QuariermaiM 
that  the  words  at  the  end  of  section  1  do  no  more  than 
**  remove  such  fetters  on  a  workman's  right  to  aae  aa 
had  been  previoudy  held  to  arise  out  of  the  relatioB  of 
master  and  worinnan  '* ;  that  section  8,  sub-aection  ^ 
does  not  extend  the  master's  liability  beyond  that  in* 
poaed  by  section  1  and  section  S,  snb-aection  1 ;  thatto 
each  of  the  cases  specified  in  section  1  the  maxim  Fotaft 
non  JU  injuria  is  applicable,  and  that  if  a  workoA* 
knowing  and  appreciating  the  danger  and  the  risk,  ekoli 
vdnntarily  to  encounter  them,  he  can  no  more  mdntaia 
an  action  founded  upon  the  statute  than  he  can  in  eaaaa 
to  whidi  the  statute  haa  no  application.    Those  pria- 
dplee  are,  in  my  opinion,  perfectly  sound ;  but  the  ptep* 
application  of  them  is  by  no  meana  dwaya  easy.   Tbe 
quedton  whsfthm  In  any  pactlonlar  a  plaintifl  wail 
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or  wdm  it  •  questloB  of  ftot  md  not  of  law.  Boweii, 
U.,  VII  earefol  to  point  out  that  the  mere  f aot  that  the 
piuMtiff  know  of  tho  danger  and  yet  inenrred  itii  not 
floiciiiflie.  He  eajra :  "  The  maxim,  be  itobeerved,  ii  not 
SekM  fm  fit  infuria,  but  VoimU  non  fti  injuria.  He 
fotiM  poiaii  oat  that  there  maj  be  oaaee  in  whioh  a 
m-vorimiaa  who  knew  of  a  danger  and  incurred  it 
Bight  anertiieleM  maintain  an  action  against  the 
pane  iipcafaig  bim  to  it.  The  qneetlon  in  eaoh  caae 
nutb^Mt  rimplj  whether  the:plaintliK  knew  of  the 
inktbntnlutter  the  eiroometanoet  are  anoh  aa  neoea- 
wQj  tD  hid  to  the  oonolnaion  that  the  whole  risk  waa 
totntadyiBniRvd  hj  the  plaintiff. 

The  lnDid  jndife  who  tried  the  preaent  oaae  thought 

he  wmlmBd  bj  Hi^moi  ▼.  Quatiermaine  to  deoide  it  in 

fafou  of  the  defendant.    In  this  reepeot  I  diiler  from 

him.  The  pinoiplea  laid  down  in  that  oaae  are  no 

doaht  to  h$  aeoepted  and  followed,  and,  if  I  may  aay 

80,  I  aijmly  eonoa?  in  them ;  bat  it  ia  not,  in  my 

opfadoi^  eooeet  to  regard  that  caae  aa  deciding  thin. 

The  Ml  there  and  the  facte  here  are  materially  dif« 

feraat  hi  Thomas  ▼•  Quariermaine  the  facts  were  all 

one  wty;  tiieie  waa  evidence  that  the  plaintiff  was 

Mfeeiaad  aot  meiely  aetana ;  he  waa  not  even  directed 

to  do  what  lad  to  hia  Injory ;  he  did  it  volantarily  of 

his  own  aoaoid ;  there  waa  no  evidence  that  the  plaintiff 

WM  «oleas ;  the  plant  waa  not  defective  or  dangerous  to 

penona  eng^g^  in  the  ordinary  coarse  of  their  employ- 

BMBt ;  the  plafaitift  had  never  complained  of  it ;  the 

Injuy  WM  the  resalt  of  a  pure  aoddent,  and  the  case 

might  well  bare  hssD  decided  on  that  ground  alone. 

In  thepnssatoaee  ^  horse  waa  vidous,  the  plaintiff 

was  ooastaatfy  complaining  of   it  to  the  defendant's 

fcTOBMB^  the  /craman  told  the  plaintiff  to  go  on  dtiving 

if.  Mod  the  phinUS  did  ao  rather  than  run  the  risk  of 

dimusMl ;  nor  is  it  poseible  to  regard  thia  case  as  one  of 

aceitfeol.    Fader  these  circumstances,  the  quaetion  is 

whetiier  the  plaintiff,  with  knowledge  and  appreciation 

of  botik  tiia  ikk  and  Ihe  danger,  volantarily  took  the  risk 

upon  hhBKllL     The  plaintiff  was  not  engaged  to  drive 

^icuss  bones,  and  'the  conversation  with  the  foreman, 

though  Boiefidenoe  against  the  defendant  of  any  promise 

bf  hte  fo  take  the  liik,  is,  in  my  opinion,  admlMible  to 

*spUa  the  eondaot  of  the  plaintiff,  and  t)  rebut  the 

iafneaeethat  he  voluntoriiy  took  the  rUk  upon  himself. 

T^  boU  that  this  oaae  is  oonduded  by   Thoma$  v. 

Q^torttrmtim  is,  I    think,  to  carry  that  case  further 

^^  is  annnted    by  the  prinelple  on  which  it  was 

^Mided;  it  ii  to  do  the  very  thing  Bowen,   L.J.,  so 

cwtuUj  pebted  oat  the  danger  of  doing — viz.,  to  treat 

MKu  ai  eqaifalant  to  v6len$.    The  Aot  cannot,  I  think, 

he  pcopedy  oonatmed  in  such  a  way  as  to  protect 

■■•ton  who  knowingly  provide  defective  plant  for  their 

*"bscn,  and  who  se«k  to  throw  the  risk  of  using  it 

<*  then  by  putting  them  in  the  unpleasant  poeitlon  of 

^>*i^g  to  leave  their  situations  or  submit  to  use  what  is 

kseva  to  be  unfit  for  use.  Thomeu  v.  Quariermaine  is  no 

*^ttedlj  tor  anj  anch  construction  of  the  statute. 

^  h  say  caae  It  can  be  shown  as  a  fact  that  a  work- 
^  speed  to  inonr  a  particular  danger,  or  volantarily 
Offend  Uoiadf  to  it,  and  was  thereby  Injared,  he  can- 
not hsH  bii  moater  liable.    Bnt  in  the  oases  mentioned 
fB  thsAcK^  s  workman  who  neter,  in  fact,  engaged  to 
^■^Afnttcolnr  danger,  but  who  finds  himself  exposed 
^  iK  aad  eoopUdnB  of  it,  cannot,  in  my  opinloo.  be 
Ml,  as  a  amtter  of  law,  to  have  impliedly  agreed  to 
i^oar  that  danger,  or  to  have  volantarily  incurred  it 
^eatBom  he  doea  not  refose  to  face  it,  nor  can  it,  in  my 
•  sfiolaa,  be  held  that  there  ia  no  case  to  submit  to  a  Jary 
*■  the^oaation  whether  he  has  agreed  to  incur  it  or  has 
tn^iliyjlj  iiieomd  it  or  not,  simply  because,  though  he 
WHslud,  he  wesit  on  as  before,    llie  facts  of  each  par- 
^wisr  oaae  mnat   be  ascertained  and  considered.    If 
^flfciag  more    ia  proved  than  that  the  woricman  saw 
'"unreported  it,  hut  on  being  told  to  go  on,  went  on  as 


before  in  orde?  to^  avoid  dismissal,  a  Jury  may,  in  my 
opinion,  properly  find  that  he  had  not  agreed  to  take  the 
risk,  and  had  not  aoted  voluntarily  in  the  sense  of  having 
taken  the  risk  npon  himself.  Fear  of  dismissal  rather 
than  voluntary  action  might  properly  be  inferred.  A 
foriiori,  might  the  Jury  property  come  to  suoh  a  coa- 
dniion  if  it  was  pro? ed  that  the  workman  waa  told 
by  hie  aoperintendent  not  to  mind,  and  that  if  any  acci- 
dent happened  the  employer  must  make  it  good  f  Buoh 
an  additional  drenmstanoe  would  go  far  to  negative  the 
inference  that  the  complaining  workman  took  the  risk 
upon  himself. 

I  cannot  construe  the  Act  as  shutting  out  suoh  con- 
siderations as  these,  and  as  the  learned  Jadge  did  not 
think  himself  at  liberty  to  entertain  them,  and  decided  in 
favour  of  the  defendant  npon  what  1  consider  a  miscon- 
ception of  TkoTmti  V.  Qtiortermainet  I  think  there  ought 
to  be  a  new  trial. 

LoPBS,  L.J.— This  is  an  important  and  difficult  caae, 
and  I  regret  that  I  am  unable  to  agree  with  the  decision' 
of  the  rest  of  the  court. 

The  action  waa  bronght  under  the  Employera'  lia- 
bOity  Aot,  1880,  bat  the  judge  of  the  court  below  has 
not  decided  the  case  on  any  qaestion  arising  under  that 
Act  apart  from  the  law  as  it  extoted  before  the  passing 
of  that  Aot,  bnt  has  given  judgment  for  the  defendant 
on  the  ground  that  the  plaintiff  knew  all  the  facts,  waa 
well  acquainted  with  the  character  of  the  horse,  and 
voluntarily  encountered  the  riak,  and  that  therefore 
there  was  no  eridenoe  of  negligence  arising  from  any 
breach  of  duty  whioh  the  defendant  owed  the  plaintiff 
entitling  the  plaintiff  to  recover. 

It  is  to  be  observed  that  section  1,  sub-section  1,  and 
section  S,  sub-seotion  1,  of  the  Aot — whioh  must  be  read 
together — effect  no  change  in  the  law  aa  regards  the 
liablllly  of  the  employer,  except  in  certain  specified  cases, 
by  identifying  a  "  peraon  in  the  serrioe  of  the  employer 
and  intrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works,  machinery,  or  plant  are  in  proper  con- 
dition "  with  the  employer,  and  taking  him  out  of  the 
category  of  fellow  servants  and  rendering  the  employer 
responsible  for  his  negligence.  There  is  nothing  here  to 
affect  the  doctrine  o|  Volenii  non  fit  injuria  if  it  applies ; 
nor  is  that  doctrine  touched  by  anything  in  section  1, 
sub-seotion  3  ;  bnt  of  that  presently.  The  doctrine  of 
Volenti  non  fit  injuria  is  exhaustively  dealt  with  in  the 
cases  of  Woodley  v.  Mdropoliian  Railway  Co,  and 
Thomas  v.  Qtiariermaine.  Both  these  cases  were  In 
the  Coart  of  Appeal,  and  the  judgmente  of  the  majority 
of  the  court  are  not  only  binding  on  us  sitting  aa  a 
dif  inional  coart,  but  are  bhiding  on  the  Oourt  of  Appeal 
itoeU.  The  question,  thereforsi  is  whether  the  present 
oase  is  go? emed  by  these  oases,  or  either  of  them  f 

To  determine  this  it  is  essential  to  state  shortiy  the 
foots  of  the  present  oase.  The  plaintiff  was  the  driver  of 
a  trolley,  and  at  the  lime  of  the  accident  had  been  about 
four  years  In  the  employ  of  the  defendant,  who  was  a 
wharfinger.  ThU  accident  happened  in  November,  1886. 
In  the  prerious  August  a  horse  had  been  purchaaed  t^ 
the  defendant,  whioh  was,  by  Tomlin,  the  defendanra 
stable  foreman,  assigned  to  the  plaintiff  to  drive  in  his 
trolley.  The  plaintiff's  duty  was  to  clean,  take  care  ui, 
and  drive  the  horse  in  his  trolley,  and  to  go  with  hie 
trolley  where  ordered  by  Tomlin,  who  had  the  superin- 
tendence of  the  horses,  and  to  load  and  unload  aa 
instructed.  From  the  first  the  horse  was  violous  and 
troublesome— so  ridous  and  troubleaome  that  it  waa  said 
to  have  broken  down  a  brick  wall,  and  generally  to  be  a 
kicker  and  a  jibber.  The  plaintiff  had  conetantty  com- 
plained  of  this  horse  to  Tomlin,  and  had  been  told  by 
him  to  go  on  driving  the  horae^  and  that  Ma  employer 
would  be  responsible  for  anything  the  horse  did.  The 
plaintiff,  though  daily,  as  he  said,  complaioiog,  con- 
tinned  in  the  defendant's  service  driring  the  horse.    On 
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the  12th  of  Ho?ember  the  plaintiff  ivai  driving  the 
hone  aiiting  on  the  trolley  with  his  legs  hanging  down 
behind  the  horsey  There  was  no  other  place  on  the 
trolley  provided  for  him  where  he  oould  sit  to  drive. 
The  horse  kicked  violently,  broke  the  plaintiff's  leg  and 
injured  him  severely.  In  these  circumstances  he  brings 
his  action  against  the  defendant.  The  oase  oame  on  to 
be  tried  in  the  City  of  London  Ooart  withoat  a  jury,  and 
the  judge,  considering  it  undistinguiahable  from  ThomctB 
T.  QarUrrnai'Mf  and  Uiat  the  doctrine  of  VdUnii  non  fit 
injtma  applied,  stopped  the  case  and  gave  judgment  for 
the  defendant. 

Is  this  a  oase  where  the  employer  is  absolved  from 
liability  because  the  plaintiff  yoluntarily  exposed  himself 
to  the  risk  within  the  principle  contained  in  the  oases  to 
which  I  have  referred  ?  In  Woodley  v.  Metropolitan 
Diitrici  Bailway  Co.^  the  plaintiff  was  a  work- 
man, not  in  the  employment  of  the  defendants,  but 
in  that  of  a  contractor  employed  by  them.  He  had 
to  work  in  a  dark  tunnel,  rendered  dangerous  by  trains 
constantly  passing.  After  he  had  been  working  for  a 
fortnight  he  was  injured  by  a  passing  train.  The  jury 
found  that  the  defendants  were  negligent,  and  gave  a 
▼erdict  for  the  plaintiff  for  £300.  A  rule  to  set  aside 
this  verdict  was  discharged,  and  on  appeal  it  was  held 
by  the  majority  of  the  CJourt  of  Appeal  that  the  plain- 
tUF,  baring  continued  in  his  employment  with  full 
knowledge,  could  not  make  the  defendants  liable  for  an 
injury  to  which  he  voluntarily  exposed  himself. 

The  only  distinctions  that  I  can  And  between  that 
case  and  the  present  are  the  following  : — Woodley  was 
hired  to  do  dangerous  work,  and  knew  its  dangerous 
character  and  attendant  risks.  Yarmouth  was  hired  to 
do  work  not  dangerous — riz.,  amongst  other  work,  to 
drive  horses,  which  most  frequently  are  manageable. 
The  horse  which  did  the  mischief  was  intrusted  to  his 
care  after  he  entered  on  the  employment,  and  it  was 
then  first  he  learned  its  propensities,  but  long  after  he 
had  been  made  aware  of  its  vicious  nature  he  continued 
to  drive  it.  There  was  no  evidence  that  Woodley  ever 
made  any  complaint  to  his  employer.  Yarmouth,  on 
the  contrary,  complained,  but  continued  in  the  employ- 
ment. Having  regard  to  the  judgments  of  the  majority 
of  the  court,  I  do  not  think  that  what  I  have  suggested 
furnishes  any  substantial  ground  for  distinction.  Cock- 
bum,  O.J.,  says:— "With  a  full  knowledge  of  the 
danger,  he  (Woodley)  continued  in  the  employment,  and 
had  been  working  in  the  tunnel  for  a  fortnight  when 
the  accident  happened.  If  he  becomes  aware  of  the 
danger  which  has  been  concealed  from  him,  and  which 
he  had  not  the  means  of  becoming  acquainted  with 
before  he  entered  on  the  employment,  or  of  the  want  of 
the  necessary  means  to  prevent  mischief,  his  proper 
course  is  to  quit  the  employment.  If  he  continues  in 
it,  be  is  in  the  same  position  as  though  he  had  accepted 
it  with  a  full  knowledge  of  its  danger  in  the  first  in- 
stance, and  must  be  taken  to  waive  his  right  to  call 
upon  the  employer  to  do  what  is  necessary  for  his  pro- 
tection, or,  in  the  alternative,  to  quit  the  service.  If 
he  (sontinues  to  take  the  benefit  of  the  employment,  he 
must  take  it  subject  to  its  disadvantages..  If  a  man 
chooses  to  accept  the  employment,  or  to  continue  in  it 
with  a  knowledge  of  the  danger,  he  must  abide  the 
consequences,  so  far  as  any  claim  to  compensation 
against  the  employer  is  concerned.  Morally  speaking, 
those  who  employ  men  on  dangerous  work,  without 
doing  all  in  their  power  to  obriate  the  danger,  are 
highly  reprehensible,  as  I  certah[ily  think  the  company 
were  in  the  present  instance.  The  workman  who  depends 
on  his  employment  for  the  bread  of  himself  and  his 
family  is  thus  tempted  to  incur  risks  to  which,  as  a 
mat^r  of  humanity,  he  ought  not  to  be  exposed.  But, 
looking  at  the  matter  in  a  legal  point  of  riew,  if  a 
man,  for  the  sake  of  the  employment,  takes  it  or  con- 
tinues in  it  with  a  knowledge  of  its  risks,  he  must  trust 


to  himself  to  keep  dear  of  injury."    This  JudgmeBt^  is    ^ 
which  the  majority  of  the  court  concurred,  oovsn  fbe    f 
present  case,   and«  subject  to  the  prorisions  of  the     f^ 
Employers'  liabili^  Act,  disposes  of  the  only  distiQcklo& 
which  I  am  able  to  suggest.  f 

The  point  that  Yarmouth  was  not  engaged  to  diivs  a  r 
dangerous  horse  is  met  by  the  fact  that  be  continiied  in  Y 
the  serrice  after  he  knew  the  horse  was  dangefoos,  sad  ^ 
his  constant  complaints  may  be  regarded  as  evidenoe  o( 
his  thorough  appredation  of  the  risk  he  was  laeiirring,  > 
and  of  his  willingness  to  incur  that  risk  rather  than  < 
relinquish  his  employment.  After  oomplainiag,  he  } 
remains  in  the  service  for  a  long  time,  knowing  the  risk, 
and  knowing  that  no  steps  had  been  taken  to  prevent 
its  continuance.  This  is  more  eonristeut  with  his  ae- 
quiescence  in  a  disregard  of  his  complaints,  and  witb  a 
wHlbigness  to  incur  the  risk,  than  with  the  contrary 
view. 

In  GriffltJu  ▼.   London  and   8t.  Katharine  IMci 
Oo.,  S2  W.  B.  831,  13  Q.  B.  D.  498,  on  appeal  13 
Q.  B.  B.  S59,  82  W.  B.  Dig.  129,  it  was  held  that 
in  an  action  brought  by  a  servant  against  his  matter 
for   personal   injury  resulting  from   the  unsafe  itite 
of  the  premises  upon  which  the  sertant  was  empbjred, 
the  statement  of  daim  must  allege,  not  only  that  the 
master  knew,  but  that  the  servant  was  ignorant  of  thft 
danger.    The  present  Master  of  the  Bolls  said:— "Q 
the  danger  is  one  which  was  known  to  the  master  and  not 
to  the  servant,  the  knowledge  of  the  master  and  the 
want  of  knowledge  of  the  servant  make  together  a  eaose  d 
action,  and  as  it  is  necessary  that  these  two  things  shoaU 
exist  in  order  to  form  a  primd  fade  cause  of  sction,  R 
is  necessary  that  they  should  be  shown  to  exist  in  the 
statement  of  clsim"  (18  Q.  B.  B.,  at  p.  260).    And 
Bowen,  LJT.,  at  p.  261  in  the  aame  case,  says,  *'Bott 
these  allegations  are  material,  beoause  without  thes 
there  is  no  oause  of  action." 

It  is,  therefore,  abundantly  clear  Aat  as  the  danger 
was  known  to  the  servant  (the  plaintifl)  he  could  not 
recover  before  the  Employers'  Liability  Act. 

It  is  said,  however,  that  Woodley  v.  MetropotUa^ 
THstHdt  Bailway  Oo,^  €hrifflth$  ▼.  London  and  SI. 
KaAharine  Dock*  Oo.^  and  other  oaaes  do  not  govern  the 
case  before  the  court.  It  is  said  that  the  law  has 
been  altered  in  cases  to  which  the  Employers*  UabUity 
Act  applies ;  and  I  assume  for  the  purposes  of  this  case 
that  the  Employers'  laabttity  Aat  applies  to  tiie  oase  of 
this  plaintiff.  It  is  suggested  that  there  is  aomethiag 
in  the  Employers'  Liability  Aot  which  qualiiids  the 
defence  of  Volenti  non  fit  injuria — a  defenos  whieh 
would  have  been  available  for  the  master  before  the  Aet. 
It  is  said  that  a  workman  who  can  bring  hiouelf  within 
one  of  the  five  clauses  of  section  1  of  the  Aet  is  not  to 
be  treated  as  volene,  although  he  thoroagbly  i4>predated 
the  risk  he  was  incurring,  complained  of  it,  snd  for  a 
long  time  continued  in  the  serrice  preferring  the  ri^  to 
quitting  the  serrice,  and  this  although  he  would  have 
been  treated  as  volene  before  the  Aot. 

I  cannot  accede  to  this  view.     It  is  opposed  to  the 
oase  of  Thomae  v.  Quarlormaine.     The  third  sotHseotion 
of  section  2  is  relied  upon.    Bowen,  Hi.  J.,  in  ThomM  t. 
Quartermaine  deals  with  that  olaaae.     He  says,  "^  The 
object  of  that  danse  is  to  limit  the   employe t^s  liability, 
not  to  enlarge  it."    I  resd  it  thus  : — Although  under 
section  1  the  workman,  with  certain  exceptions,  is  to  he 
placed  in  a  position  as  advantageous  as,  but  not  belt« 
than,  the  rest  of  the  world  who  use  the  master's  prei^iM 
in  his  business,  the  workman  is  not  to  have  this  adfiB- 
tage  if,  knowing  of  any  defect  or  nesllgenoe,  he  doesstft 
iniorm  the  employer,  as  prorided  in  that  section,    f^* 
object  of  this  is  to  give  the  employer  the  opportunity  ol 
remedying  the  mischief.    In  fact,  the  workoian  is  not 
to  havj  the  advantages  of  the  Aot  nnleas  he  perform 
the  condition  precedent  of  making  the  master  aware  of 
his  cause  of  complaint.      This  leaves  tUe  employei'i 
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defence  of   Volenti  non  fit  injuria  nntouehed  by  the 

A0t  if  ke  ean  pioTo  it.     It  is  said  that  sueh  a  oonstnio* 

oo  voald  make  the  Aot  nearly  a  dead  letter*    But  this 

t  Bot  t^e  caae.     In  aU  oaeee  where  the  workman  is 

jgBOEUit  of  the  defeet  or  negligeoee,  and  ie  injored  by  a 

leflMT  workman's  negligenoe,  '*  oommon  employment  " 

»  BO  loBger  a  defence  f6r  the  nuster   in  the  oases 

Veeiied  in  aeotioa  1»  as  it  wonld  have  been  before  the 

psnhig  of  tbe  Aot. 

It  IB  sttld  tliat  the  object  of  the  Aot  was  to  exolade 
fak  the  spedflfd  cnsea  the  two  legal  inferences  which 
were  before  the  Aot  to  be  drawn  againet  the  workman 
from  the  sMie  fact  of  hie  employment — vis.,  first,  the 
ittfeience  that  he  accepted  the  ride  of  his  fellow  serrants' 
negllgeaes ;  and,  aeoondly,  the  inf erenoe  that  he  accepted 
iher^wUflh  were  involfed  in  the  ezecntion  of  bis 
emplojer's  caders,  if  he  in  fact  ran  them,  rather  than 
ref  nee  to  do  so,  and  thereby  incnr  the  risk  of  dismissal. 
I  agresthai  it  was  the  object  of  the  Aot  to  ezdude  the 
first  laiaeBor,  and  in  the  specified  cases  to  destroy  the 
defenoe  of  "  ooBUBon  employment."  Bat  what  authority 
thefe  if  ibr  the  contention  that  it  was  intended  to 
sxfiBgBish  the  second   inference  I  fail  to  be  able  to 


Iha  true  ooaatmetion  of  ti^  3rd  sub-eection  of  section 
S,  in  my  opinion,  is  that,  whereas,  before  the  Act, 
knowledge  woo&d  hate  disentitled  the  workman  to 
leeover,  new  knowledge  in  the  specified  cases  is  no 
longer  to  create  a  disability,  provided  the  workman 
gives  information ;  hot  if,  after  giving  information,  he 
eontin^iee  in  the  empl<iyment,  knowing  the  danger  he  is 
ineniring,  the  asaie  jhferenoe  arises  as  beretofore^^riB., 
the  iafereaoe  that  he  rolnntarily  tuns  the  riek-^and  any 
evideaoe  of  negliigence  arising  from  any  breiaoh  of  doty 
CB  the  pari  of  the  employer  is  by  the  workman's  con- 
d&ef  dttphmedL 

I  agree  with  the  dedaion  of  the  majority  of  the  court 

in  nosMM  T.  Qaaricnaanie,  and  irith  the  constmotion 

they  plttBe  on  the  Employers'  LUbility  Aot.    That  Aot 

oBly  Toenmrei  snch  obstadee  to  a  workman's  right  to  sne 

aa  had  been  held  to  arise  from  the  relation  of  master  and 

aervant.     It  leavea    the  doctrine  of   FoZenfi  nen  ft^ 

tafmia  nntoqched.     Now,  as  before  the  Act,  to  use  the 

wcBdaof  Bowen,  KJ.  (18  Q.  B.  D.,  at  p.  699),  <*one 

aaan  csnnet  sne  another  in  respect  of  a  danger  or  risk 

not  BBlavtBl  in  itself,  that  was  risible,  apparent,  and 

volnntaiily  eaeonntered  by  the  person."    The  present 

a  stronger  ease  of  voluntary  exposure  to 

a  that  of  Thomaa  v.  QtMrtermaine.    In  the 

I  there  is  Uttle,  if  any,  evidence  that  Thomas 

^  ci  at  ^predated  the  danger  ;  but  in  the  present 

eaae  the  eridence  is  strong  to  show  that  Yarmouth 

thoroagUy  undeiBtood  the  danger  to  which  he  was  ex* 

pang  himself.    With    a  knowledge  of   the    danger, 

^e«^   complaining,    he    continues    in    the    service, 

Mfiitmg   thereby    a   willingness   to  incur   the  risk 

mther  than  give  up  his  employment. 

1^  my  opinion  the  case  of  Tkoma$  v.  Quartermaine 

that  every  defence  (except,  in  specified  eases, 

s  of  "  common  employment")  is  etiU  open  to 

.    ,    ,  thus  learing  the  law,  except  m  the  case 

^  *esmiimn  employment "  in  the  specified  instancee, 

M9UwmhUi  down  in  Woodley  v.  Metropolitan  Diatrict 

Jiaffwag  Gr.    It  was  for  the  plaintiff  here  to  make  out 

that  the  dsfmdant  was  urgent  towards  the  plaintifE 

lb  eoadnetisg  himself  as  admittedly  he  did.    I  can  see 

99  evideaoe  of  any  negligence  arising  from  any  breach 

ef  duif  winch  the  defendant  owed  the  pldntLS. 

Xbm  pbjatiif  deposed  that  when  he  complained  Tomlin 
Md  hisa  to  go  on  driving  the  horse,  and  that  his  em* 
'  Aver  vonld  be  reaponaible.    There  is  no  eridence  that 
aathorixed  by  the  defendant  to  make  thiB 
ktb    The  judge  below  disregarded  this  evidence, 
I  think  rightly ;  it  was  not  admissible  as  eridenoe 
thB  master  (the  defendant) ;  I  am  unable  to  see 


any  substantisl  difference  between  the  present  oase  and 
the  oases  to  which  I  have  referred,  and  I  think  the  Judge 
was  right  in  giring  judgment  for  the  defendant. 

I  am  also  of  opinion  that  tde  judge  was  right  in  hold- 
•ing  that  the  plaintiff  was  a  person  to  whom  the  Em- 
ployers and  Workmen  Aot,  1875,  applied,  and,  therefore, 
in  that  lespect  entitled  to  sne  under  the  Employers' 
Liability  Aot,  1880.  The  oase  of  Cook  v.  North 
Jfetropolitan  Tramvaya  Co,  is  an  authority  for  this. 
Holding  as  I  do  it  is  unueoessary  to  decide  whether 
a  horse  is  **  plant "  within  section  l,  sub-section 
1,  for,  assuming  it  in  the  plaintiff's  favour,  in  my 
opinion  he  oannot  reco? er.  I  wish  to  be  understood  as 
not  expressing  any  opinion  on  this.  The  appeal  will 
therefore  be  allowed. 

Appeal  allowed^ 

Solldtor  for  the  plahitiif ,  H,  B.  Newam. 

SoHoitors  for  the  defendant,  Dawu  db  Sone, 
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In  the  Ooode  of  Bolton,  (a.) 

Prohaie^Pradice — Two  wilU — Englieh  will  ditposing 
of  Englhh  eataie--^Belgian  wiU  diapoeing  of  Belgian 
estate — Probate  of  hoih  wille  to  English  eooeeutor — Law 
of  Belgium, 

'  An  English  teatator  died  in  Belgium^  having  there 
made  a  wHi  in  English  form  disposing  of  his  English 
estaie,  and  a  will  in  Belgian  form  disposing  of  his 
property  in  Belgium.  The  executor  appointed  by  the 
Belgian  will  having  renounced  and  consented  to  the 
present  application,  the  court  on  motion  granted  probate 
of  the  two  wills,  as  together  constituting  the  last  will  of 
the  deceased,  to  the  English  executor. 

Motion  for  probate  of  two  wills  of  the  testator,  the 
Bev.  W.  W.  Bolton,  as  together  constituting  the  last 
will  of  the  deceased. 

The  deceased  was  an  Englishman  by  birth.  He  had 
redded  for  many  years  as  English  Ohapldn  at  Frank- 
fort-on-tbe-Main,  and  for  fifteen  years  prior  to  his  death, 
which  tipok  place  on  the  6th  of  May,  1887,  at  Bruges,  in 
the  kingdom  of  Belgium.  He  had  frequently  expressed 
his  intention  of  returning  to  England. 

At  the  time  of  his  death  he  was  possessed  of  a  house 
at  Bruges  and  shares  in  a  banking  company  there.  He 
was  also  entitled  to  money  lent  in  Oanada  and  on  mort- 
gage in  England,  and  to  a  fund  iu  the  High  Oourt  of 
Justice  in  England. 

On  the  9th  of  September,  1885,  he  duly  executed  at 
Bruges  a  will  prepared  in  England  bequeathing  all  his 
personal  property  in  England  and  Oanada  to  his  sister 
and  three  nieces,  and  he  appointed  Mr.  Freeman,  his 
solicitor  in  London,  sole  executor. 

At  the  time  of  the  execution  of  this  will  he  informed 
Mr.  Freeman  that  he  intended  to  make  a  will  in  Belgian 
form  disposing  of  his  Belgian  property.  By  the  Belgian 
law  a  Belgian  will  must  be  dictated  to  a  notary  in  the 
presence  of  witnesses. 

On  the  29th  of  September,  1886,  the  testator  executed 
a  will  at  Bruges  in  aooordanoe  with  Belgian  law. 
It  commenced  with  a  statement  by  the  notary  that  it 
was  dictated  in  the  presence  of  four  witnesses,  and  that 
the  testator  had  requested  the  notary  to  prepare  aud 
witness  the  execution  of  his  will  in  reference  to  his  prop- 
erty situate  in  Belgium,  and  after  the  gift  of  various 
legacies,  all  payable  out  of  property  situate  in  Belgium, 

(a.)  Beported  by  J.  Gbraud  Laxko,  Esq.,  Bani^ter-at- 
Law. 
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the  residae  was  bequeathed,  as  in  the  prior  will,  to  his 
•later  and  three  nleoes,  and  the  testator  appointed  a 
•olioitor  in  Brages,  IL  Yerstiaete,  his  testamentary 
f zeoQtor.  The  bodj  of  the  will  contained  these  words  : 
*'  I  revoke  all  wills  and  other  tcstamentarj  ditpositions 
which  I  ha?e  made  previoos  to  this  day." 

8earh  asked  for  probata  of  both  wills  to  the  exeoator 
of  the  English  wUl,  and  stated  fhat  the  Belgian  executor 
consented  and  was  ready  to  file  a  renunoiation.  The 
clause  roToking  all  prior  wills  is  go? emed  and  made  sub- 
ject to  the  prior  statement  that  the  second  will  related 
to  the  testator's  propeity  in  Belgium.  That  statement 
is  a  part  of  the  wUl. 

HAMMBir,  P.,  granted  probate  to  the  ezeootor  of  the 
English  will  subject  to  an  affidavit  being  filed  that  by 
the  law  of  Belgium  the  recital  in  the  Belgian  will  that 
it  referred  to  the  testator's  Belgian  property  formed  part 
of  the  will,  and  that  the  Belgian  executor  renounced  and 
oonsfuted  to  the  grant  asked  for. 

Motion  allowed. 

Solicitors,  Freeman  S  Bdhatnley, 


aton0t0tors  (Rowl  of  Eonliion* 

July  19. 
In  re  Tbinity  ChxtbcHi  Stboud  Obxbit. 
Ecekeiatiicdl  law^^Side  chapel^'Oommunion  taUe. 

Although  the  rubric  and  the  8Snd  eanon  contemplate 
only  one  Communion  table  in  a  ehureh^  they  do  not 
expreeely  prohibit  a  eeeondf  and  a  faculty  ehould  be 
granted  for  the  introduction  of  a  eeeond  table  where,  on 
the  ground  of  convenience  and  economy,  it  is  dnirahle  to 
introduce  one  in  a  eide  ehapd  a$  eubiidiary  to  the  per^ 
fftrmanee  of  the  eenrice  of  the  church  a$  prescribed  by 
law. 

Application  for  a  faculty  for  the  construction  of  a  side 
chapel  at  the  east  end  of  the  south  aiale  of  Holy  Trinity 
Church,  Stroud  Ghreen,  and  for  the  introduction  of  a 
Oommuuion  table  into  the  chapel. 

The  rubiio  in  the  Book  of  CJommon  Prayer  and  the 
82Dd  canon,  provide  that  there  shall  be  one  Oommunion 
tabl9  itt  a  church,  and  the  question  w«s  whether  a 
second  was  forbidden. 

The  application  was  based  upon  the  ground  of  con- 
venience and  economy.  Dr.  Linklater,  the  vicar,  de« 
posed  that  the  church  would  accommodate  1,300  persons^ 
and  that  at  the  early  servicee  perhaps  not  more  than 
half  a  dosen  would  be  preeent,  and  would  be  scattered 
over  the  church,  which  had,  in  winter,  to  be  warmed  and 
lighted  tl  roughout.  It  would  be  convenient  if  the 
small  congregation  could  be  brought  together  in  the  pro- 
pomd  side  chapel,  and  by  warming  and  lighting  the 
«-hApel  only  a  saving  of  £50  a  year  would  be  eifected. 
Tlie  vestry  approved  of  the  application. 

The  application  was  heard  by  the  Ohancellor  of  the 
liioccseof  London. 

Henufort,  for  the  petitioners,  referred  to  Hudeon  v. 
Toi»fh,  85  W.  R.  Dig.  107,  8  P.  D.  1S5,  and  1  Oird- 
well's  Doc.  Annals,  pp.  9i— 101,  and  instanced  the  fre- 
quent cases  of  side  chapels  with  communion  tablse  in 
cathedral  and  parish  churchss. 

Dr.  Tristbax.  Q.O.^The  application  in  this  case  is 
for  a  faculty  to  autborias  the  erection  of  a  screen 
btftwecQ  the  chancel  and  the  east  end  of  the  south  aisle 
of  the  church,  and  across  the  aisle,  and  the  fitting  up  of 
the  space  inelossd  by  the  screen  as  a  chapel  to  be  used  for 


early  daily  prayer,  and  for  the  administvation  of  esrlf 
Holy  Oommunion  on  week  days  and  on  fioodsy 
mornings,  when  the  congregation  is  a  small  one.  For 
the  latter  pappose  the  court  is  asked  to  tsaocion  tb{ 
introduotion  of  a  Communion  table  into  the  ohspel, 
there  being,  of  course,  one  already  in  the  ohanoel 

The  application  is  based  on  convenience  and  the  nrisf 
of  expense.  When  the  congregation  is  small,  it  ii  BMSi- 
f estly  more  convenient,  both  for  the  oongregatloB  and  the 
oJBoiating  minister,  that  the  former  should  be  snembled 
within  the  limited  space  of  the  chapel,  tosteal  of  b«fai( 
scattered  over  a  Isige  church ;  and,  aocoidbg  to  tki 
evidence,  the  difference  of  the  cost  in  lighting  sad 
heating  the  chapel  in  the  present  case,  inslesd  of  the 
church  for  such  services,  is  about  £50  per  sanan  is 
favour  of  the  chapel. 

On  these  faoU  the  court  would  have  no  hssitatloa  is 
granting  the  faculty,  provided  it  may  by  law  do  so.  Tbi 
legal  question  for  consideration  is  whether  it  ii  o«a- 
potent  to  the  court,  having  regard  to  the  wording  o(  tbi 
rubric  and  the  81nd  canon,  ordering  that  tbero  ibdl 
be  one  Oommunion  table  in  a  chufob,  to  authoiiMthe 
introduction  of  a  second  within  a  parish  church. 

In  the  pre-Beformation  period  it  was  not  unwal  to 
have  two  or  more  altars  in  parish  churches.  Th«iv«i 
removed  under  the  injunctions  aa  tending  tosuponlldAs, 
and  in  their  place  was  substituted  one  Oommnsioa  talili 
of  wood.  It  is  dear  that  the  rubric  and  the  SSod  onoa 
contemplate  there  being  only  one  holy  table  in  a  oharoh, 
and  if  this  had  been  an  application  to  iutrodncs  oos  inti 
the  aisle  simply,  and  not  into  what  ia  to  be  praoUeiUy  t 
chapel,  I  am  not  prepared  to  any  that  the  court  woaU 
have  been.  Justified  in  granting  it.  But  thb  qiMtiflS 
does  not  arise  in  the  preeent  oaae.  I  am  awaro  tbi( 
there  are  in  the  side  chapels  of  many  of  our  catbadnli 
holy  tables,  as  there  is  here  in  St.  Paul's,  and  my  stta* 
tion  has  also  been  directed  to  tho  fact  thatssvsnlot 
our  bishops  have  consecrated  chorohes  with  Oosubuua 
taUss  in  side  fthaptl*« 

But  these  cases  cannot  be  considered  as  haviag  tbi 
force  of  legal  precedents  in  this  conzt;  f or,  eathadnli 
not  being  within  the  Juriidiotion  of  the  BUhop'«  Oourt, 
altemtions  are  made  in  them  and  ornaments  iatrodsoid 
into  them  without  the  sanctioa  of  any  judidal  dsoliiia 
or  a  Judicial  order.  In  We»t»rion  v.  LiddeU,  Moorsi 
Spedal  Beport,  21,  S8,  it  was  held  that  the  fMt  of  n 
ornament  liavlng  been  in  a  charoh  at  the  timt  of  iti 
consecration  did  not  necessarily  legaliis  itcrpiselade 
its  subsequent  removal  by  faool^  if  the  oovt  vurs 
satisfied  of  ito  UlegaUty. 

The  attention  of  the  court  luw  aleo  be«  diieofed  to 
the  fact  that  faculties  have  issued  in  other  dJoeeiss  for 
the  introduction  of  hdy  tables  in  side  chspds  la  pvi«^ 
churchss. 

But  these,  with  the  exception  of  one,  wUih  eaaa  be* 
fore  me,  sitting  as  Ohancellor  of  Ripon  in  Janaaiy  MVi 
have  not  been  the  subject  of  a  deoiaion  after  a  hoaifaig  » 
open  court  The  Bipon  case  waa  an  appUcstkn  by  dg 
vicar  and  churchwardens  of  the  parish  church  of  I^oft 
for  the  introduction  in  a  side  chapel  of  a  holy  table  H 
use  and  convenience,  and  having  had  an  oppoitnnlty  4 
then  fully  considering  the  qneotion,  I  deccefd  flf 
faculty  to  issue,  and  I  adhere  to  that  decision. 

There  is  priudple  hUd  down  bj  the  Judicial  Oomsiittlj 
of  her  Majesty's  Privy  Ooundl  in  Westertan  ▼.  Uim 
MooreTs  Bep.,  187,  which  may  aafdy  guide  the  cM 
in  this  case,  and  that  is,  that  an  omnment,  thoa|b 
prescribed  by  the  rubrics  or  caoona,  may  be  intieii 
for  use  in  a  church  If  subsidisry  to  the  perloiaassl 
the  service  of  the  oburoh  as  preeoribed  by  law.  Os  4 
ground  a  credence  table  was  pcroaitted  to  reouia  il 
church.  In  the  rubrics  or  canon  thoio  is  no  mention  d 
proviiion  made  for  side  chapels  in  pnrleh  ohnrobes.  J 
there  ii  no  provision  against  thesn,  and  I  think  thsii 
trodnction  with  a  holy  table  in  the  chapd  may,  la 
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chaBge  of  droaoMtanoei  owing  to  the  demand  in  recent 
jma  fat  tiuAj  morning  lerricee  and  for  the  celebration 
«f  eaiiy  Holy  Oommunion,  be  sanctioned  by  thia  court  on 
tbe  ground  of  convenience  and  saving  of  expense,  and  to 
fiwet  tha  requirements  of  the  times. 

The  court,  therefore,  decrees  the  faculty  as  prayed. 

Ffoetor  for  the  applicants,  Broolu. 


0011ft  Of  flypral. 


Froa 


Div. 


Oct.  26,  27. 


Bbowke  9.  La  Tbinidab.  (a.) 


Coa^emf^DifTeieri — Irregularity  in  the  summoning 
hmd  nueting — Effect  of  such  irregularity  on  eub^^ 
gueui  general  metting--' Agreement  prior  to  formation 
of  company — Incorporation  of  guch  agreement  in  the 
arUcU§ — Agreement  not  thereby  enforceable  against 
cowpony* 

Mere  irrcgnkiriiy  in  summoning  directors  to  a  hoard 

mcetnig — saich  as  the  mere  non^issue  of  a  notice  to  a 

partioular  dirf cCor,  or  not  giving  him  sufficient  notice — 

though  it  may  entitle  that  director  to  ohfect  and  require 

ano&tr  hoard  mtding  to  he  held^  is  not  such  an  irregu* 

lariiy  as  to  render  the  meeting,  when  held^of  persons 

uho  are  m  /aet  directors  and  intend  to  act  as  a  hoard — 

incompetent  to  authorize  the  calling  of  a  special  general 

meet^  of  shareholdets^  and  cannot  deprive  the  general 

mtetimff  called  in  consequence^tohen,  in  cdl  other  respects^ 

regularly  summoned— from  exercising  the  powers  which 

ate  givm  iihyiho  artides. 

Baiben  v.  Phillips,  31    FT.  H.  173,  23  Ch.  D.  14, 
txx^ainfdi 

Before  the  incorporation  of  a  company^  an  agreement 
teas  entered  into  ietwun  the  plaintiff  and  a  trustee  for 
the  intended  company,  stipulating  (inter  alia)  that  the 
flah^f  should  be  a  director  and  should  not  heremoV' 
oUc  tiU  after  1888.  This  agreement  was  set  out  and 
adoflkd  M  the  articles  of  astociaiion^  htU  there  was  no 
other  oMtnte  of  any  contract  heing  entered  into  between 
the  pkdatiff  and  the  company  adopting  the  agreement. 
After  tie  formaiion  of  the  company  the  plaintiff  was 
appointed  a  director,  and  shares  were  allctUd  to  him. 

In  OUober^  1887,  oi  a  special  general  meeting,  a 
rtselution  was  passed  that  the  plaintiff  ehould  he  removed 
from  the  direttcrate.  The  flaintiff  brought  an  action  to 
regain  the  company  and  the  other  directors  from  acting 
em  or  confirming  this  resolution. 

Betd,  that  the  agreement  as  to  the  non'removcd  of  the 
fhmiiff  from  the  directorate  was  not  an  agreement 
mkfed  into  with  the  company,  and  that,  though  the 
qtsMnirf  was  embodied  in  the  articles^  it  did  not  thereby 
*«■  ike  absence  of  any  other  evidence  to  show  that  the 
Msiiasf  had  entered  into  the  agreement^'become  a 
ooiOaa  lettoeen  the  plaintiff  and  the  company,  and 
thr^ere  that  the  plaintiff  was  not  entitled  to  the  infunc* 


^kj9.  Poaitire  Life  Afsorance  Co.,  24  W.  B.  252, 338, 
1&.I^.  SB.  followed. 
Jkdsion  of  Charles,  J.,  revernd. 

Appeal  from  Chailee,  J.,  sitting  as  Vacation  Judge. 

On  Horemter  28, 1884,  the  defendant  compaoy  was 
rrgiatcred.  Ihe  memorandum  of  association  stated  that 
emu  of  the  objects  of  the  company  was  to  adopt  and  cairy 
iBto  effect  an  agreement  of  the  24th  of  November,  1884, 
te  the  sale  by  the  plaintiff  to  a  tiuatee  for  the  intended 

(a,)  Brported  by  H.  J.  Blakr,  Bvq.,  BarrifitfT-at-Law. 


company  of  a  mining  property  in  Mexico.  This  sgree- 
ment  contained  a  stipulation  (clause  (5))  that  "upon 
assurance  of  the  property,  or  earlier  if  the  oompany  shall 
require,  the  vendor  shall  become  a  director  uf  the 
company  and  shall  not  be  removed  or  bound  to  retire  by 
rotation  till  1888."  The  articles  of  association  of  the 
company  provided  (tn<er  alia)  (6)  "  The  directors  shall 
adopt  on  behalf  of  the  company  and  carry  into  effect  the 
agreement  referred  to  in  the  memorandum  of  association 
dated  the  24th  of  November,  1884,  a  copy  whereof  is  set 
forth  in  the  schedule  hereto,  with  or  without  modification 
as  they  may  think  fit.  Subject  to  such  modification,  if  any, 
the  said  agreement  is  hereby  confirmed,  and  the  pro« 
visions  thereof  so  far  as  are  applicable  to  the  company 
and  remain  to  be  performed  are  incorporated  with  and 
shall  be  construed  a  part  of  these  presents."  Clause  (9) 
provided  that  any  director  who  should  become  bankrupt, 
or  insolvent,  or. lunatic,  or  should  cease  to  attend  the 
meetings  of  the  board  for  three  months  without  per- 
mission "  shall  thereupon  be  disqualified  from  being,  and 
cease  to  be  a  director,  and  the  vacancy  thereby  occasioned 
shall  be  filled  up  in  manner  hereinbefore  provided. ' 
Clause  (91)  provided  that  **  The  company  may  by  special 
resolution,  save  as  aforesaid,  remove  any  director  before 
the  expiration  of  his  period  of  office,  and  if  they  think 
fit  appoint  a  qualified  shareholder  in  his  stead,  and  the 
director  so  appointed  sha)l  in  all  respects  stand  in  the 
place  of  his  predecessor." 

By  resolutions  parsed  after  the  registration  of  the 
company  the  plaintiff  was  appointed  a  director  of,  and 
was  allotted  shares  in,  the  company,  but  there  was  no 
evidence  of  any  resclation  passed  at  any  general  meeting 
of  the  company  adopting  the  agreement  of  the  24th  of 
November,  1884.  Subsequently  duiputes  arose  between 
the  plsiutiff  and  the  other  directors,  and  on  the  28th  of 
September,  1887,  at  a  meeting  of  directors,  composed  of 
a  quorum  of  two— the  plaintiff  'Uot  being  present^-a 
resolution  was  passed  that  notice  should  be  issued  for  an 
extraordinary  general  meeting  of  the  shareholders  to  be 
held  on  the  12th  of  October,  at  which  a  resolution  would 
be  proposed  (1)  that  in  accordance  with  clause  (91)  of 
the  articles  of  association  the  plaintiff  should  be  removed 
fro|n  the  directorate  of  the  company  ;  and  (2)  that  the 
capital  of  the  company  should  be  increased. 

The  secretary  accordingly,  on  the  1st  of  October,  issued 
notices  convening  the  ezlraordiuary  general  meeting  for 
the  12th  of  October,  and  the  notices  so  issued  were 
stated  to  be  issued  in  pursuance  of  the  order  of  the 
directors  given  at  the  board  meeting  of  the  28th  of 
September,  and  also  stated  the  purposes  for  which  the 
general  meeting  for  the  12th  of  Ojtober  was  convened. 

The  plaintiff,  on  the  8th  of  October,  issued  the  writ  in 
this  action,  by  which  he  eoughtan  injunction  against  the 
company  and  the  other  directors  to  restrain  them  from 
holding  the  meeting  of  the  12th  of  Oclober,  or  prevent- 
ing the  plaintiff  acting  as  a  director ;  and  to  have  a 
declaration  that  the  company  had  no  power  to  remove 
him  from  the  dirootorate  till  after  the  year  1888,  and 
that  the  extraordinary  general  meeting  for  the  12th  of 
October  had  not  been  duly  convened. 

The  plaintiff  alleged  that  the  meeting  of  the  board  of 
directors  held  on  the  28th  of  Septembi  r  was  not  a  duly 
constituted  board  meeting,  on  the  ground  that  he  had 
not  received  due  notice  of  it. 

The  evidence  showed  that  the  plaintiff  received  at 
his  office  a  written  notice  that  the  moetiog  of  the  28th 
of  September  wbb  to  be  held  at  3.30  p.m.  at  the  officea 
of  the  company.  The  plaintiff  alleged  be  only  received 
this  notice  at  3.28  p.m.  the  same  day,  the  defendants 
alleged  he  received  it  at  3.20  p.m.  Tbe  plaintiff's  office 
was  within  five  minutes  walk  of  the  offices  of  the  oompany. 

The  articles  of  association  contained  no  regulation  as 
to  the  mode  of  summoning  board  meetings,  and  it 
appeared  from  the  evidence  that  it  had  been  customary 
to  call  board  meetings  at  very  short  notice.  The  previous 
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board  meetiiigs  had,  faoweTer,  been  held  in  the  plaintiff's 
oifioe.  The  plaintiS  did  not  attend  the  meeting  of  the 
board  of  the  28th  of  September,  nor  did  he  make  any 
objection  at  the  time,  or  until  be  iasued  hiB  writ  on  the 
8th  of  October,  to  the  Bhortnees  of  the  notice  given  him. 

The  pUdntiff  eerred  notice  of  motion  for  an  injono- 
tion,  together  vith  the  writ,  on  the  8th  of  October,  bat 
the  motion  was  not  heard  till  the  19th  of  October,  and 
meanwhile,  on  the  12th  of  October,  the  extraordinary 
general  meeting  waa  held,  at  which  both  resolutions 
were  passed  unanimously. 

Charles,  J.,  on  the  hearing  of  the  motion,  granted  an 
injunction  to  restrain  the  company  holding  any  meeting 
to  Qonflrm  the  first  resolution  passed  at  the  meeting  held 
on  the  12th  of  October,  and  to  restrain  the  other  dixeo* 
tors  prcTenting  the  plaintiff  acting  as  a  director,  on  the 
ground  that  the  plaintiff  had  not  receiYed  proper  notice 
of  the  meeting  of  the  board  of  the  28th  of  September, 
and  that  that  initial  irregularity  vitiate  all  the  subse- 
quent proceedings. 

The  defendants  appealed. 

Hig^M,  Q.O.,  Lcaham,  Q.C.,  and  P.  F.  Siokes,  for 
the  appellants.— The  plaintiff  admits  that  he  was  serred 
with  a  written  notice  of  the  intended  board  meeting  of 
the  28th  of  September  a  few  minutes  before  the  meeting 
was  held.  He  made  no  objection  then  to  the  shortness 
of  the  notice,  and  though  he  states  in  his  evidence  it 
was  impossible  for  him  to  attend  that  meeting,  he  gives 
no  reason  why  he  could  not  do  so.  His  office  was  so 
dose  by  the  offices  of  the  company,  at  which  the  meeting 
was  held,  that  he  had  sufficient  time  to  attend  the  meet- 
ing if  he  had  chosen  to  do  so.  The  evidence  shows  that 
it  was  customary  to  convene  meetings  of  the  directors 
casually  and  on  Tery  short  notice.  The  objection,  there- 
fore, as  to  the  informality  of  the  notice  is  a  mere 
technical  one.  Then,  as  to  the  power  of  the  company  to 
remove  a  director  before  the  expiration  of  his  period 
of  office,  article  91  of  the  articles  of  association  gives  the 
company  that  power.  It  may  be  said  that  the  words 
**  save  as  aforesaid  '*  in  artide  91  relate  back  to  article  6, 
which  confirmed  the  agreement  of  the  24th  of  Novem- 
ber, 1884,  which  contained  a  stipulation  that  the  plain- 
tiff, when  made  a  director,  should  not  be  remov^  till 
after  1888 ;  but  that  agreement  was  not  made  with  the 
company,  because  it  did  not  then  exist,  and  the  articles 
only  amount  to  a  contract  enforceable  between  the 
shareholders  inter  9e :  Bley  v.  PoaiUve  Life  Auurance 
Co,,  24  W.  B.  252,  838,  1  Ex.  D.  88.  There  is  no 
evidence  of  any  resolution  passed  at  any  general  meeting 
of  the  shareholders  adopting  the  agreement  of  the  24th 
of  November,  1884. 

Marten,  Q»C,,  and  D.  L*  Alexander,  for  the  plaintiff, 
the  respondent.— The  notice  of  the  general  meeting  of 
the  shareholders  issued  by  the  secretary  on  the  1st  of 
October  states  that  it  is  issued  by  order  of  the  board, 
given  on  the  28th  of  September ;  but  that  meeting  of 
the  boerd  was  irregular,  as  the  plaintiff,  who  was 
a  director,  and  entitled  to  be  present  at  it,  had  no  proper 
notice  of  the  meeting  given  him.  That  notice  was,  fur- 
ther, an  intimation  to  the  shareholders  that  by  order  of 
the  board  the  plaintiff  ought  to  be  removed  from  being  a 
director.  [Cotton,  L.J. — Suppose  directors,  intend- 
ing to  act  as  a  board,  but  at  no  formal  meeting  of  the 
board,  direct  the  secretary  to  issue  notices  for  a  general 
meeting  of  shareholders,  would  the  informali^  in  the 
constitution  of  the  board  deprive  the  general  meeting  of 
powers  which  it  otherwise  would  have  hadP]  Yes; 
Harhen  v.  FhiUips,  31  W.  R.  173,  23  Ch.  D..  14,  is  an 
authority  to  that  effect.  Again,  the  general  meeting  of 
Bhareholders  had  no  power  to  remove  the  plaintiff  from 
the  directorate.  The  only  power  of  remoring  directors 
is  that  contained  in  article  91,  and  the  words  "  save  as 
Aforesaid  "  in  that  article  have  no  meaning  unless  they 
refer  to  article  6,  which  iocorpoiates  the  agreement  of 


the  24th  of  November,  1884,  which  stipulated  that  the 
plaintiff  should  not  be  removed  from  the  direotorake  till 
after  1888.  Power  to  remove  the  plaintiff  from  iho 
directorate  is  therefore  excepted  out  of  the  gsueol  power 
to  remove  directors  given  by  aitide  91. 

Higgine,  Q.C.,  in  reply, referred  to  CoUU'$claiM,l9 
W.  B.  1022,  L.  R.  12  Eq.  246 ;  InreEmpren  Engineer^ 
ing  Co.,  29  W.  R.  342, 16 Ch.  D.  125;  Inre Narthun^- 
land  Avenue  Hctd  Co.,  33  Ch,  D.  16,  35  W.  B.  Dig.  38. 

Cotton,  L.  J.  [having  briefly  stated  the  nature  of  the 
action,  continued :— ]    The  case  raises  points  of  con- 
siderable importance.    The  meeting  of  shareholders  wu 
summoned,  not  only  to  determine  whether  the  plsintiff 
should  be  removed  from  the  position  of  director,  bot 
also  to  decide  as  to  the  authorization  of  an  inoresse  of 
capital.    Only  one  point  was  decided  by  Charles,  J.   It 
was  this,  he  thought  there  was  an  initial  irregalsri^ 
which  prevented  the  meeting  of  the  shareholden  front 
being  so  called  aa  to  be  capable  to  act,  and  he  oame  to 
this  conclusion  because,  as  he  considered,  the  plsiatiff 
substantially  had  not  been  summoned  to   the  boud 
meeting  which  gave  directions  for  the  issuing  of  the 
notices  summoning  the  meeting  of  shareholden.   Wm 
he  right  in  that?    [The  Lord  Justice  here  stated  tfae 
facts  with  reference  to  the  notice  of  the  board  metttng 
of   September    28    given   to    the    plaintiff,  and  en- 
tinned: — ]    This  notice  was  left  a  few  minutes  before 
the  time  fixed  for  the  meeting,  he  received  it  before  the 
meeting,  and  five  minutes  would  have  taken  him  to  the 
place  where  the  meeting  was  to  beheld.    He  did  not 
go,  nor  until  the  conomencement  of  this  action,  on  the 
8th  of  October — ^the  meeting  being  sununoned  for  the 
12th— did   he  mi^e  any  objection  to  the  calliDg  of 
the  board  meeting  at  such  short  notice.    That  is  teiy 
material,  because  if  he  had  at  once  given  the  other 
directors  notice  and  said,  *<I  object  to  the  callhig  of  the 
board  on  such  short  notice  to  consider  this  question,"  tirt 
might  have  altered  the  case.    The  other  directors  mig|t 
then  have  called  a  fresh  meeting  of  the  direoton  ai 
considered  the  question,  and  allowed  him  to  state  the 
objections  he  haid  to  these  resolutions  being  put  before 
the  special  general  meeting.    There  was  time  to  do  tUi, 
as  only  a  seven  days'  notice  of  a  general  meetiag  wtf 
requisite.    In  my  opinion,  under  the  existing  dioiun- 
stances,  it  cannot  be  said  that  the  board  wss  not  lo 
summoned  as  to  be  able  to  act  as  a  board.    It  ii  a  ^ 
different  question  whether  the  other  directors  were  quite 
right  in  acting  as  they  did  in  giring  such  short  notion 
It  was  suggested  by  Mr.  Marten  in  argument  tbst  ft  wee 
done  unfairly,  in  order  to  exclude  the  plaintfil^  sad 
prevent  him  from  urging  any  reasons  wbieh  he  bed 
against  his  being  removed  from  the  board  of  dfieeton 
and  against  the  increase  of  capitaL     There  ie  nothing  in 
the  afadavits  as  to  that,  and  it  is  not  right  that  ws 
should  act  upon  a  suggestion  which  is  niied  in  that 
way,  when  the  plaintiff  doee  not  swear  to  it,  and  ^0n> 
so  far  as  I  see,  there  is  nothing  in  the  facts  wbidi  osn 
be  relied  on  as  supporting  a  suggestion  of  that  sort.    If 
the  plaintiff  had  at  once  complained  of  the  ihortaess  o( 
the  notice  of  the  board  meeting  before  the  board  hsd 
summoned  the  general  special  meeting  of  tbe  shsre-  , 
holders,  it  would  have  been  a  queetion  whether  tbe  oooit  | 
ought  not  to  have  restrained  the  directors  from  osBisg 
the  meeting  without    giving    an    opportunity  to  the 
plaintiff,  as  one  of  the  then  directors,  to  lay  before  the 
board  his  views  in   reference  to   the  questions  fte  he 
brought  before  the  special  general  meeting.    Bat  the 
only  question  which  we  have  now  to  consider  is  whetbert 
even  if  there  was  such  an  informality  that  the  oooit 
might  have  interfered  before  the  board  had  summoned 
the  special  general  meeting,  that  meeting  can  be  said  to 
have  been  called  without  authority,  and  to  have  been 
incompetent  to  act,  though  the  resolution  of  the  board 
had  been  passed  at  a  meeting  of  the  directors,  of  wbiek 
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enrjMj  except  the  plaintiff  bad  raffldent  notioe,  and 
be  did  Bot  niae  any  objection  as  to  the  ahortneM  of  the 
Hme,  nor  does  he  now  show  that  he  eonld  not  have  gone 
to  flie  boaid  meeting  before  the  other  diieoton  had 
pawd  the  leeolntione. 

In  wj  opinion,  if  there  was  an  irregnlarity  at  the 

bond  neetingy  it  was  not  sooh  an  irregnlaiity  as  to 

Titiste  the  aetion  of  the  board,  and  even  if  there  had 

beee  an  bregniarity  in  the  oonstitation  of  the  board,  it 

would  not  bave  deprived  the  general  bodj  of  ahare- 

hdden  of  tiie  power  of  aallng,  when  the  notioe  was 

inaad  by  the  direotors  as  snch,  and  was  signed  in  the 

nival  vay  Iry  the  secretary  as  reqoired  In  the  artioles  on 

behaUof  the  direotors.    I  think  Oharles,  J.,  fafled  to 

give  dm  eoosidermtion  to  the  principle  that  a  court  of 

eqidty  nfoaes  to  interfere  where  an  irrsgnlarity  has 

been  coooitted,  if  it  is  witiiin  the  power  of  the  persons 

who  tow  eommltted  it  at  once  to  correct  it  by  calling  a 

fnth  BMetia^  and  dealing  with  the  matter  witii  all  dne 

f  onalHiei.    Bnt,  in  my  opinion,  there  was  a  sufficient 

note  mt  to  the  plaintiff  to  prevent  him  from  con- 

teadfag  now  that  the  meeting  of    the  board  was  a 

BMtiDgof  peiBona  who  were  not  competent  to  act  as  a 

board  of  directors.     There  was,  therefore,  nothing  to 

mako  the  iasae  of  the  notice  irregular,  and  even  if  there 

vaa  an  ifregakrity  in  the  board  meeting  which  might 

hate  ensbUdthe  plaintiff  to  insist  that  it  should  be  post- 

poaed  and  another  board  meeting  called,  that  would  not 

^Ua(to  tha  spaoal  general  meeting  ao  aa  to  prevent  ita 

exemnng  the  powers  which  are  given  to  it  by  the 

artadea. 

It  vaa  eantendsd  that  in  Harhen  v.  PhiHipB  it  had 

been  isfd  dovn  that  where  there  la  an  irregolailty  in 

tiie  soBititDtioa  of  the  board  it  cannot  effectaally  call  a 

gaunl  aaeting.     Bnt  I  think  that  that  oaae  is  not 

qmte  aadaistood.    The  words  **  irregnlarity  in  the  con* 

atilirtfan  of  the  board"  did  not  mean  some  irregularity 

in  flumnoniDg  peraons  who  were  in  fact  directors,  such 

an  trregnkrity  as  the  mere  non-issue  of  a  notioe  to  a 

paitiodar  direetor,  or  not  gifing  him  fofflotent  notioe. 

Then  the  case  wsm  that  the  snppoaed  board  waa  a ' 

at^faig  of  persona,  two  of  whom  were  not  direotors  at 

an,  sad  the  peraons  who    met   had    excluded    thoae 

viu  (ba  eonrt  thought  ought  to  have  been  admitted  in 

tbe  place  of  the  two  persons  whom  I  have  mentioned. 

TIat  daaily  is  a  -werj  different  case.    There  had  been  a 

BcetlBg  where  aome  who  were  not  legally  direotors  were 

pnKst;  and  aome   who  were    legally  directors    were 

adsded,  and  we  decided  that  it  waa  not  a  meeting 

viiieb  eaold  discharge  the  duties  of  a  board. 

Wa  BOW  come  to  what  may  be  called  the  substance  of 
the  emt,  and  nnfortunately,  from  the  course  the  case 
took  before  Charles,  J.,  we  have  not  the  beneilt  of  his 
opudon  upon  it«  The  question  is  this,  had  the  general 
aeetmg  (assumlnir  it  to  have  been  regularly  called  by 
the  Botioe,  as  I  hold  it  waa)  power  to  remove  the  plaintiff 
fiwa  being  a  director?  That  turns  primarily  on  the 
Slrt  of  the  articles.  [The  Lord  Juatioe  read  the  olauae, 
Bad  continued: — 3 

A  reaolution  for  removing  the  plaintiff  was  passed, 

vbkh  is  to  be  brought  for  confirmation  before  the  meet- 

^to*morrow,  if  that  meeting  can  be  held.    Bat  for 

fiords  ''aaTO  as  aforessid,"  in  clause  91,  and  the 

■jTwsimC  referred  to  in  the  6th  clauae  of  the  artiolea, 

tbcR  vordd  be  no  doubt  that  the  company  can,  by  a 

<padd  reaolation,    remove  any    director.     But   those 

voidi,  *'save    as    aforesaid,"    undoubtedly    cause   a 

dtffieaity.     [The  liord  Justice  then  referred  to  the  agree- 

incttt  of  the  24th  of  November,  1884,  and  continued  :— ] 

That,  of  course,   was  a  contract  in  no  way  binding  the 

eoBipany,  having  been  entered  into  before  the  company 

waa  formed*     Bnt  the  6th  article    say8:^[The  Lord 

Juatioe  here  read  article  6,  and  continued :~]    It  ia 

eeotended  on  behalf  of  the  plaintiff  that  '*  save  as  afore- 

■U**  ia  arfMe  91  refers  to  article  6,  and  refers,  there- 


fore, to  the  5th  dapse  in  the  agreement  of  the  24th  of 
November,  1884,  and  that  the  proper  meaning  of  article 
91  la  th^t,  subject  to  the  provisions  in  favour  of  the 
plaintiff  contained  in  the  agreement  of  November,  1884, 
the  general  special  meeting  may,  by  special  reeolution, 
remove  any  director.  Is  that  the  proper  meaning  to  give 
to  itP  *'Save  as  aforesaid"  does  not  fit  in  very  well, 
because  this  stipulation  in  favour  of  the  plaintiff  is 
nowhere  recited  in  the  artioles,  and  it  would  be  very 
strong,  as  a  mere  matter  of  construction,  even  it  there 
was  nothing  else  to  whioh  the  words  "save  as  afore- 
said **  could  be  referred,  to  say  that  they  meant  subject 
to  the  provisions  of  the  agreement  of  the  24th  of  Novem- 
ber, 1884*  To  my  mind,  any  draftsman  of  ordinary 
skill  drawing  sueh  an  article  as  this  would,  if  that  bad 
been  the  intention,  have  said  *'  subject  to  the  provisions 
of  the  agreement  of  the  S4th  of  November/'  I  thluk, 
however,  that  the  words  *'  save  as  foresaid  "  in  article  91 
are  explained  by  reference  to  article  89,  which,  in  cer- 
tain events,  requires  the  removal  of  directors  from  oflloe. 
The  diifioulty  of  referring  the  words  *'  save  as  afbresaid  " 
to  that  clause  is,  that  when  a  director  comes  ander 
cUuse  89  he  ipso  /ado  ceases  to  be  a  director,  and  it  is 
not  necessary  there  should  be  any  reaolution  to  remove 
him.  This  pref ents  the  words  "  save  as  aforesaid  "  from 
accurately  fitting  that  previous  provision,  but  to  my 
mind  there  it  very  muoh  less  dlflloulty  in  supposing  that 
"  save  as  aforesaid  "  was  intended  to  refer  to  clause  89 
than  in  throwing  it  back  to  article  6  and  to  something 
which  is  not  recited,  but  is  only  referred  to  in  that 
clause.  I  think  that  the  draftsman  when  he  introduced 
a  olauae  enabling  the  oompeny  by  apeoial  resolutioo  to 
remove  a  director  was  aftaid  that  some  question  would 
l>e  raised  unless  he  put  in  something  to  show  that  it 
would  not  be  necessary  to  have  a  special  resolution  in  the 
events  referred  to  in  article  89,  and  so  through  over- 
caution  introduced  the  words  **  save  as  aforesaid."  In 
my  opinion,  therefore,  the  "  save  as  aforesaid  "  does  not 
limit  the  power  of  removing  a  director  whioh  is  given  to 
the  company  to  be  exeroised  at  the  general  meetb^,  and 
does  not  help  the  ease  of  the  plaintiff. 

But  there  is  another  point  which  we  oaght,  I  thinks 
to  consider.  Assuming  that  an  unlimited  power  is  given 
to  the  meeting  by  article  91,  ought  we,  having  regard  to 
the  contract  entered  into  by  the  memorandum  of  the 
24th  of  November,  1884,  and  article  6,  to  interfere  by 
injunction  to  restrain  the  company  in  general  meeting 
from  acting  under  that  power  P  I  do  not  give  any 
opinion  upon  the  qnestion  how  far  the  court  would  have 
interfered  by  in  junction  in  order  speeifloally  to  enforce 
an  agreement  between  the  company  and  the  plaintiff 
that  he  should  be  an  irremovable  director.  That  point 
raises  questions  upon  whioh  I  should  not  like  to  give  any 
opinion  without  having  them  fully  discussed.  In  my 
opinion  we  ought  not  to  interfere  in  the  present  case, 
because  there  is  no  such  contract  between  the  plaintiff 
and  the  company.  The  memorandum  of  agroement  of 
the  24th  of  November,  1884,  is  in  no  way  a  contract 
between  the  plaintiff  and  the  company.  It  Is  said  that 
it  was  adopted  and  incorporated  into  the  artioles,  but  I 
cannot  acMde  to  that.  The  company  by  its  directors 
acted  upon  the  agreement,  but  that  does  not  make  it 
binding  on  the  company.  Then,  is  it  incorporated  into 
the  articles  in  such  a  way  as  to  entitie  the  plaintiff  to 
say,  I  have  such  a  contract  between  me  and  the  com- 
pany as  can  be  enforced  by  a  court  of  law,  and  as  I 
might  enforce  in  equity  by  way  of  specific  performance  ? 
That  point  Is  clearly  settled,  I  think,  by  Eley  v.  Positive 
Life  Assurance  Go,  There  two  of  the  members  of  the 
court  of  first  instance  held,  and  the  other  member  did 
not  express  dissent,  that  the  articles  are  merely  a  con- 
tract between  the  shareholders  inter  se,  and  that  though 
a  person  in  whose  favour  a  stipulation  is  made  in  the 
articles  may  afterwards  have  shares  allotted  to  him,  he 
ia  not  by  that  means  put  into  the  same  position  as 
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if  he  had  entered  Jnto  a  oontraot  with  the  company. 
This  dediion  was  affirmed  on  appeal.  There  is,  there- 
fore, no  contract  between  the  plaintiff  and  the  company 
that  he  shall  not  be  removed  from  the  office  of  director, 
and  there  is  no  ground  for  the  coart  interfering  by  way 
of  injunction  to  restrain  the  company  from  coming  to 
snch  resolations  as  they  think  fit  at  the  meeting  to- 
morrow. The  appeal  mast  be  allowed,  with  costs  here 
and  below. 

LiNDLBT,  L.J.— The  appeal  ralies  two  qnestions, 
each  of  which  is  somewhat  important.  I  will  first 
address  myself  to  the  question  of  substance — whether 
it  is,  or  is  not,  competent  for  the  shaiebolders  of  this 
company  to  remove  Mr.  Browne  from  the  position  of 
director  P  His  case  is  that  upon  the  true  construction 
of  the  articles  of  association  and  the  contract  set  out 
at  the  end  of  them  and  embodied  in  clause  6,  there  is 
a  contract  between  him  and  the  company  by  virtue  of 
which  he  is  made  irremofable  until  the  end  of  the  year 
1888.  It  appears  to  me  that,  having  regard  to  the 
authorities,  which  are  now  somewhat  numerous,  he 
fails  to  establish  that  position.  Having  regard  to  the 
construction  put  upon  tection  16  of  the  Oompanies  Act 
of  1862  in  the  case  of  Eley  v.  PoHtive  Life  Ai^urance 
Co.  and  subsequent  cates,  it  must  be  tidcen  as  settled 
that  the  contract  upon  which  he  relies  is  not  a  contract 
upon  which  be  can  maintain  any  action,  either  on  the 
common  law  side  or  the  equity  side.  There  might  have 
been  some  difficulty  in  arriving  at  that  condnston  if  it 
had  not  been  for  the  authorities,  because  it  happois  that 
this  gentleman  has  had  shares  allotted  to  him,  and  is, 
therefore,  a  member  of  the  company.  Having  regard 
to  the  terms  of  section  16,  there  would  be  some  force, 
or,  at  all  events,  some  plausibility,  in  the  argument 
that,  being  a  member,  the  oontraot  which  is  referred  to 
in  the  articles  has  become  binding  between  the  company 
and  him.  Of  course,  that  argument  is  open  to  this 
difficulty— that  there  could  be  no  contract  between  him 
and  the  company  until  the  shares  were  allotted  to  him, 
and  it  would  be  remarkable  that,  upon  the  shares  being 
allotted  to  him,  a  contract  between  him  and  the  com- 
pany, as  to  a  matter  not  connected  with  the  holding  of 
shares,  should  arise.  There  sre  difficulties  in  the  con- 
struction of  section  16  of  the  Act  of  1862,  but  those 
difficulties  have  been  removed  by  the  authorities,  which 
show  that  Browne  has  no  contract  with  the  company 
which  he  can  enforce  either  at  law  or  in  equity.  I  do 
not  lose  sight  of  the  fact  that  it  is  necessary  to  be 
cautious  in  this  matter,  because  he  has  filed  an  affidavit 
at  the  last  moment,  in  which  he  says  that  the  contract 
of  the  24th  of  November,  1884»  has  been  adopted  by 
the  company  without  any  modificatioc.  What  that 
means  is,  to  say  the  least  of  it,  uncertain.  He  has  not 
put  in  evidence  any  document  or  resolution  showiug  that 
the  company  have  eniered  into  a  contract  with  him  to 
the  effect  of  the  contract  set  out  in  the  schedule  to  the 
articles.  If  there  is  any  such  contract,  the  observations 
I  have  made  fall  to  the  ground,  but  I  caimot,  merely 
because  a  man  swears  that  a  contract  not  binding  ou 
the  company  has  been  adopted  by  the  company,  come 
to  the  conclusion  that  there  is  a  contract  binding  the 
company.  That  may  be  only  his  inference  of  law.  If 
bis  case  is  that,  since  the  formation  of  the  company, 
the  company  have  contracted  with  him  not  to  remove 
him  from  his  directorship,  he  must  prove  it,  and  this  he 
has  not  yet  done.  It  appears  to  me,  upon  the  materials 
before  us,  that  be  has  no  contract  with  the  company. 

Now,  if  thtt  is  the  true  view  of  the  plaintiiTs  legal 
position,  there  is  a  great  difficulty  in  holding  that  he  is 
not  removable  under  article  91.  Construe  "save  as 
aforesaid"  how  you  like,  I  doubt  his  being  able  to 
make  out  that  he  is  not  removable.  If  I  am  right  in 
my  first  position,  the  real  eiteot  of  **  save  as  aforesaid  " 
in  that  clause  is,  to  say  the  least  of  it,  obscure.    I  have 


looked  at  the  articles  to  see  if  I  could  come  to  sny 
conclusion  upon  it,  and  it  appears  to  me,  as  it  does  to 
the  other  members  of  the  court,  that  the  true  expls&a* 
tion  is  that  which  has  been  given  by  Ckitton,  L.J.  It  it 
bad  been  intended  to  ejcoept  Mr.  Browne  from  the 
operation  of  that  clause,  I  think  that  it  woald  hsvs 
been  so  stated  in  unmistakable  language,  and  other 
words  than  those  found  would  have  been  used.  Thii 
disposes  of  the  question  of  substance. 

I  now  come  to  what  I  may  now  call  the  question  ot 
technicality — the  alleged  irregularity  of  the  meeting. 
Mr.  Browne  says,  whatever  right  the  company  may  hsvs 
to  reimye  him  by  special  resolution,  they  have  no  right  to 
act  upon  the  notioe  which  was  issued  by  the  secretsry  to 
summon  a  general  meeting.  The  objection  is  this :— It 
appears  that  on  the  1st  of  October,  1887,  Mr.  Harvey, 
the  secretary  of  the  company,  issued  a  notice  conveiiing 
an  eztraordhiary  general  meeting  of  the  members  ot  the 
company  for  two  purposes— for  the  purpose  of  pssaing  s 
spedal  resolution  removing  Mr.  Browne  from  the  boird 
of  directors,  and  for  the  purpose  of  passing  a  resohtioQ 
authorizing  the  increase  of  the  capital  of  the  compsaj. 
This  notice  convening  the  meeting  purports  to  be  iiraed 
by  order,  which,  I  suppose,  means  by  order  of  the  bosid  of 
directors.  The  plaintiff  contends  that  it  has  been  'mud 
without  proper  authority,  for  that  Mr.  Harve|,  tbe 
secretsry,  issu^  it,  not  by  the  order  of  the  bond  ot 
directors,  but  by  the  order  of  two  of  the  direotoit  not 
duly  assembled.  If  that  is  so,  then  he  says  it  is  not 
competent  for  the  shareholders  to  pass  this  resolatioo, 
and  what  they  do  at  a  meeting  thus  irregularly  oslled 
will  be  invalid,  and  ought  to  be  stopped. 

Nojv  let  us  look  at  the  facU.    In  the  first  piece,  Mr. 
Browne  in  his  notioe  of  motion  does  not  seek  to  rsstrtin 
the  company  from  increasing  the  capital.    He  does  not 
ask  that    all  proceedings  under  this  alleged  irregolsr 
notice  shall  be  stopped.    He  confines  his  application  to 
the  Orst  part  ot  it,  and  asks  the  court  to  r  estrain  the  share- 
holders  from  passing  any  resolution  removing  him.   K 
there  were  anything  in  his  objection  he  would  be  entitled 
to  go  on  and  ask  the  court  to  restrain  the  shareholden 
from  passing  any  resolution  at  all.    Now  let  us  look  s 
little  more  closely  at  this  matter.     It  appears  that  the 
directors  of  this  company  had  been  in  the  habit  of 
holding  meetings  at  short  notice,  oonvened  witboat  soy, 
or,  if  any,  without  much,  formality.  It  appears  that  be- 
fore the  meeting  of  the  28th  of  September  the  meetings 
of  the  directors  were  usually  held  at  the  offioe  of  Mr* 
Browne  himself,  and  he  never  raised  any  objeotioB  to 
the  shortness  of  the  notice  before  this.    The  oMetiflgi* 
quarrelled  with  upon  the  ground  that  sufficient  notioo 
was  not  given  to  all  the  members  of  the  board  tos«esibl« 
and  hear  what  was  proposed  to  be  done.    The  povtf  ^' 
the  board  to  convene  a  meeting  ot  the  sharcbotdsis  u 
contained  in  clause  56  of  the  articles,  and  rons  tbos  :— 
'*The  directors  may,  whenever  they  think  fit^esU  sn 
extraordinary  meeting,"  and  then  it  provides  tbst  they 
shall  be  bound  to  do  so  upon  such  requisition  as  therein 
mentioned.    "  Tho  directors  may,  whenever  they  think 
fit."    That  means,  I  apprehend,  that  the  directors  may 
do  it  at  a  meeting  properly  oonvened.     I  do  not  think 
it  means  that  any  directors  may,  irithont  consulting  the 
others,  cell  an  extraordinary  meeting.     I  think  thst,  so 
far,  Mr.  Marten's  argument  is  right,  and  if  the  plsintis 
had  complained  that  the  meeting  of  directors  convened 
at  such  a  short  notice  was  not  duly  oonvened,  and  bed 
sought  the  interference  of  the  court  to  prevent  the  dine* 
tors  from  acting  on  a  Resolution  passed  at  it,  I  can  under- 
stand that  he  would  have  had  a  plauaible  case.  But  be  did 
nothing  of  the  kind.     He  took  no  notice  of  the  mstter. 
He  did  not  say  that  it  was  inconvenient  for  him  to  attend, 
and  he  did  not  ask  the  directors  to   adjourn  it.    He 
does  nothing  at  all  until  thia  notice  convening  the  extra- 
ordinary meeting  has  been  issued  and  droulatcd,  nor 
until  four  days  before  the  meeting.    His  contention  now 
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ii  that  what  he  oalls  thia  irregaluity  in  aenricg  tka 
ootfee  upon  him  randera  it  inoompetent  for  the  ahue- 
Mdan  to  paaa  the  naolntlon  to  oonaider  which  they 
baia  had  notice  to  meet.  It  appeara  to  me  that,  it  we 
gate  effect  to  aooh  an  argument  aa  thia,  we  ahoold  be 
paraijaing  the  whole  oonrae  of  boaineaa  of  theae  oom- 
ptaiei.  It  ia  competent  for  directora  to  call  meetinge, 
itk  eompetint  for  ebareholdera  to  paaa  reaolutiona,  and 
tke  moat  that  eaa  be  said  here  ia  that  there  ia  or  maj  be 
■owe  imgidaritfy  bat  an  irregnlarity  (if  anoh  it  be) 
irtiidi  can  be  eared  at  any  moment.  In  anoh  oaeea  the 
court  leHT  isterf  eree.  I  think  it  ia  moat  important  that 
the  oooit  dKNild  bold  faat  to  the  rale  npon  whioh  it  haa 
alwBjt  acted,  aot  to  interfere  for  the  parpoae  of  forcing 
oompasiH  to  condact  their  bnaineaa  aooording  to  the 
■trict«tnki,  where  the  irregnlarity  complaint  of  can 
be  ift  rigkt  at  any  moment.  I  am  not  at  all  eare, 
havii^  ngaid  to  the  mode  in  which,  and  the  ahort 
nodes  apoB  vhicb,  thoee  meetinga  of  directora  were 
heU,  fliat  thia  gentleman  coald  have  complained  of  this 
meetiaf  of  cBieetora  aa  irregolar,  bat  I  wUl  aaaame  that 
becoold.  If,  at  the  time  of  receiYing  the  notice  of  the 
bond  meettng,  he  had  aaid  to  the  aecretary  that  he 
eoold  not  attend  aa  the  notice  waa  too  abort,  he  might 
htfo  had  iome  oaee.  I  am  not  prepared,  however,  to 
uy  thit,  hi  eomeqaeoce  of  the  ahortneaa  of  that  notice, 
the  dhaicbdUcn  ware  inoompetent  to  paaa  the  apedal 
naoloHoa  they  wem  convened  to  oonaider.  If  they 
coafiim  It  to-monow  it  appeara  to  me  that  their  doing 
aowillbeeiitinly  valid,  and  I  am  of  opinion  that  thie 
iojQDOtloo  oqgbt  aot  to  have  been  granted. 

lent,  XJr-I  entirely  oonoor,  and  I  can  add  nothing 
to  viiathae  been  aaid. 

fiofioton  for   the   appellanta,   ParJur,    GarreU,   A 
SoB^ton  for  the  plaintiff,  W.  F.  Tarn. 


Fnm  Chtt.  Div.  July  S9, 30 ;  Ang.  3. 

In  re  Clasxe. 
CooMBB  V.  Cakteb.  (a.) 

IMpo^ifMtj^nitfnf  of  ftdtwre  property  hy  way  of 
*^f^S^-'€ontm€t  eifvnoMt  in  equUy^-'Ptoperty 
on  coming  into  exiitence  lound, 

A  mortgagor  aangned  hy  way  of  mortgage  (inter  alia) 
f'opa^  not  then  in  easiitenee,  comprising  **  all  moneys 
■  •  •  to  which  the  mortgagor  .  .  .  may,  during 
'«>  tnaiig,  heeome  entitled  under  any  edtlement,  will, 
i^rfW  dfloimenl,  eiihtr  in  hie  own  right  or  a$  next  of 
^  •/  .  .  .  any  .  .  .  person  or  persons,^  and 
*'dto  oS  .  .  •  personal  property  ,,.of,  to, 
^«&^e&f^mor^a^of,  •  .  .  during  this  security, 
^home  heneftdaUy  ^possessed,  enUHed,  or  interested 
•'j^^voM,  amUngent,  or  possible  estate  or  intere$tJ** 
^VBpeit^  to  the  exeeuiion  of  the  mortgage,  hut  during 
^.CMttwanee  of  the  security^  the  mortgagor  hecame 
'**jW  U  a  share  of  a  testator's  residuary  estate. 

^^ittef,  wOh  regard  to  all  property  non-existent 
y^^ofthe  mortgage,  t?te  mortgage  was  to  he  treaJted 
••  fpAg  as  a  contract  for  valuable  consideraHon  r e- 
'*'•«';  that  the  contract  here  was  diviiille  in  its  terms; 
^  oi  oU  events,  with  resptct  to  moneys  to  which  the 
*^9^gor  might  become  entiiled  under  any  will,  the 
^ocl  wonU  he  enforced  in  equity  ;  and  therefore  that 
^  lAare  ia  the  Ustaiar^s  residuary  estate  to  which  the 
^'^^sgor  had  heeome  entiiled  was  hound  by  the  contract 
*"*  *»«  efectuaUy  charged  in  favour  of  tJu  mortgagee. 

(<•)  Bepottad  by  V.  J.  Bulks,  Eaq.,  Barriater-at-Law. 


Holroyd  v.  Marahall,  11  W.  R.  171,  10  E.  L.  Cos. 
191,  and  Bennett  v.  Oooper,  9  Beav.  258,  discussed  and 
foUinoed, 

Balding  v.  Read,  18  W.  B.  867,  S  H.  dk  C.  966,  nof 
foUoufed. 

Official  Beceifer  v.  Tailby,  35  W.  R.  91,  18  Q.  B.  D. 
85,  distinguished. 

Per  Gotten  and  Bowen,  LJJ.^-No  distinction  can 
be  drawn  on  the  question  of  "vagueness**  between 
contracts  in  marriage  setUements  and  contracts  in  otJier 
instruments  relating  to  future  property. 

Decision  of  Kay,  J.  (36  IF.  R.  388,  35  Oh.  D.  109), 
afirmed. 

Appeal  from  a  deoiaion  of  Eay,  J.,  reported  35  W.  R. 
388,  35  Ob.  D.  109. 

llie  material  facta  and  documenta  will  be  foond  folly 
set  out  in  the  report  of  the  case  in  the  coart  below  (35 
W.  R,  388). 

By  a  mortgage  deed  dated  Janaary  18,  1876,  the 
mortgagor,  ia  oonaideration  of  the  aum  of  £800  then 
paid  him  by  the  mortgagee,  aasigned  to  the  mortgagee 
by  way  of  mortgage  (inter  alia)  all  moneys  of  or  to 
whioh  the  mortgagor  then  waa  or  might  daring  the 
seonrity  become  entitled  ander  any  aettlement,  wUl,  or 
other  document,  either  in  his  own  eight  or  aa  next  of 
kin  of  hit  father  or  any  other  peraon  or  peraona.  The 
mortgage  deed  alao  contained  a  "  general  worda " 
claaae  purporting  to  aweep  in  all  personal  property  of, 
to,  or  in  whioh  the  mortgagor  then  waa,  or  daring  the 
aeoarity  ahoold  become,  beneficially  poaaeaaed,  entitled, 
or  intereated  for  any  vested,  contingent,  or  poaaible 
eatate  or  intereet. 

In  1881  the  mortgagor  filed  a  petition  for  liqaidation, 
and  the  present  appellant  waa  the  traatee  in  liqaidation 
of  the  mortgagor.  In  1884  the  mortgagor,  while  still  a 
liqaidatiog  debtor,  became  entitied  ander  the  will  of 
the  testator  in  the  action  to  a  share  of  the  testator's 
residuary  eatate.  An  originating  aummona  waa  taken 
out  by  the  plaintiff,  the  executor  of  the  testator's  will, 
to  have  the  question  determined  whether  this  ahare  waa 
or  waa  not  bound  by  the  mortgage. 

Kayy  J.,  held  that  the  ahare  in  qaeation  waa  bound  by 
the  mortgage,  and  paaaed,  therefore,  to  the  mortgagee* 
The  trnatee  in  liquidation  of  the  mortgagor  appealed. 

Begg,  for  the  appellant.— The  principle  on  which  an 
aasignment  of  future  property  ia  enforced ,  is  that  of 
specific  performance  of  a  contract :  Oollyer  v.  Jaoaca, 
30  W.  R.  70,  19  Oh.  D.  342.  The  effect  of  the  mort- 
gage here  is  to  include  all  property  which  the  mort* 
gagor  might  acquire  daring  the  continuance  of  the 
mortgage  security.  A  contract  of  that  kind  is  too  vague 
to  be  spedfieally  performed :  Offloiai  Receiver  v.  Tailby, 
35  W.  R.  91,  18  Q.  B.  D.  85.  The  contract  here  la  not 
divisible  (Belding  v.  fieocf,  13  W.  R.  867,  3  H.  ft  0. 
955),  and  therefore  cannot  be  enforced:  In  re 
LtBipineuil,  30  W.  R.  708,  80  Oh.  D.  758.  Oovenants 
to  settle  all  future  property  in  marriage  settlements 
have  always  been  treated  favourably  in  equity  for  the 
purpose  of  protecting  the  wife :  Hardey  v.  Qreen,  18 
Beav.  188 ;  Lewis  v.  Maddocks,  8  Yes.  149. 

K  Widdrington  Byrne,  for  the  respondent,  the 
mortgagee.  — >  First  the  covenant  contained  in  the 
general  words  of  the  mortgage  to  bring  into  the  aecurlty 
all  future-acquired  property  ia  perfectly  valid  and  can 
be  enforced ;  and,  aecondly,  if  it  be  neceasary  to  do  ao, 
I  say  the  covenant  can  be  read  distributi? dy,  and  the 
words  "all  moneys  of  or  to  which"  the  mortgagor 
'*  may,  dnring  this  security,  beomne  entitied  under  any 
•  •  •  will,"  are  sufficient  to  comprise  this  particular 
share  in  question  without  relying  on  the  general  words 
at  aU.  On  the  aecond  point,  Bennett  v.  Cooper,  9  Beav. 
858,  ia  a  distinct  authority  in  my  favour.  On  the  first 
point    there  is    no  distinction   in   principle  between 
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oontroota  to  iettlo  fntuie  propeity  in  marriage  tattle- 
ments  and  the  same  oontraots  in  other  inatrumenta.  As 
to  Official  Beceiver  ▼.  Tailhy,  it  was  a  deoiaiott  that 
went  merely  on  the  oonatruotion  of  the  worda  in  the 
partionlai  dooument  there,  and  la  not  binding  generally. 
BtLding  ▼.  Bead  la  not  reconoilable  with  Holrayd  ▼. 
Manhail,  11  W.  B.  171,  10  H.  L.  Oaa.  191,  nor  with 
Olenwnia  ▼.  MaUhem,  11  Q.  B.  P.  808,  31  W»  B.  Dig. 
23.  [BowxN,  IfoJ.,  referred  to  Beev€$  t.  BarhWf  32 
W.  B.  672, 12  Q.  B.  D.  436.} 

^egg  replied. 

Tak'Lee,  tor  the  axeoatoc  of  the  teatator. 

Cur.  adv^  wdL 

Aug*  3.'*-'<loTfO!r,  L.J. — ^Thia  la  an  appeal  by  one  of 
the  defendanta  from  a  judgment  of  Kay,  J.,  who  held 
that,  aa  between  the  mortgagee  and  the  truatee  in  bank- 
ruptcy of  the  mortgagor,  the  mortgagee  la  entitled 
to  a  legacy  bequeathed  to  the  mortgagor.  [The  Lord 
Juatioe  then  atated  shortly  the  terms  of  the  mortgage 
deed,  and  continued :-— ]  It  ia  clear  that  an  aaaignment 
cannot  at  law  paaa  future  proper^,  but  it  may  be  made 
effectual  against  future  property  on  the  ground  that  a 
court  of  equity  will,  in  a  auitable  caae,  enforce  it  aa  a 
contract. 

It  Is  necessary,  firat,  to  consider  the  principle  on  which 
an  aaaignment  of  ptoperty  not  In  existence  at  the  time  is 
made  effectuaL  The  principle  is  that  such  an  assign- 
ment, as  regards  the  non-existing  property,  amounts  to 
a  contract  for  talue,  which  a  oourt  of  equity  will 
speciflcaUy  perform.  That  was  laid  down  by  Lord 
Westburjt  in  Bolroyd  t.  MarsTiallf  ftdd  I  should  not 
ha?d  gon6  back  to  this  were  it  not  that  there  aeema  to 
be  a  miaundentanding  aa  to  the  apt>lication  of  the 
doctrine  of  apedflc  performance  in  these  caaea.  The 
ordinary  application  of  the  doctrine  of  apedfic  per- 
foimahce  is  to  compel  a  vendor  or  a  pur- 
chaaer  to  complete  a  contract  for  aale  or  for  purchase,  a 
contract  which  ia  wholly  executory.  Where  auch  a  con- 
tract relatea  to  gooda  the  court  wiU  not  in  general 
decree  apeoiflc  performance.  Why  ia  thia  P  Becauae  tne 
court  considera  that  in  general  damagea  are  a  auf&oient 
remddy,  and  the  proper  remedy  for  a  breach  ot  contract 
ta  aell  or  porohaae  gooda ;  bat  that  doea  not  apply  to  a 
bceaoh  of  contract  relating  to  land. 
^  The  queation  in  the  preaent  oaae  ia  whether  thia  aaaign-> 
mant  gave  the  mortgagee  an  effectual  ebaige  upon  a 
ahaie  of  the  reaidna^f  eatate  of  the  testator  in  thia  aetiony 
which  came  to  the  mortgagor  in  188i  on  the  death  of  the 
teatator.  In  the  pceaent  caaa  the  contract  ia  not  wholly 
exflontory.  The  mortgagee  haa  performed  hia  part  of  it 
by  advancing  hia  money  on  tbe  laith  of  it^  and  the 
principle  that  damagea  are  a  auiBoient  remedy  doea  not 
apply.  Still  there  may  be  grounds  which  will  induce  a 
court  of  equity  to  rsfuae  apedfic  performance.  It  may 
be  that  the  court  cannot  aaoertain  the  property  ;  1&  ^^ 
case  it  will  refuae  to  enforce  the  contract  on  the  ground 
of  vagneneaa.  That  the  property  cannot  be  identified 
at  the  time  the  contract  ia  made  doea  not  aignify  if  it 
can  be  identified  at  the  time  when  the  oourt  ia  aaked  to 
carry  the  contract  into  effect.  Again,  a  contract  might 
be  ao  wide  that  the  court  might  consider  it  wrong  to  en- 
force i^— wrong  on  the  ground  that  if  fuUy  carried  into 
effect  it  would  prevent  the  party  from  paying  his  debts 
and  deprive  him  of  the  means  of  aubsistence.  Bach  an 
objection  waa  adverted  to  in  In  re  I^EpinmU.  Having 
atated  these  general  priadplea^  I  wiU  proceed  to  consider 
whether  the  preaent  contract  la  open  to  objeotfona 
which  would  make  it  right  to  refoae  aj^ediao  pieiform- 
ance  of  it. 

In  my  opinion  the  dedaion  that  thia  lega<7  ia 
effeotfially  diarged  in  favour  of  the  mortgagee  ia  light. 
Thia,  in  my  judgment,  ia  a  divlaible  contfaot.  The 
general  words  at  the  end  of  tbe  aadgnment  are  bo  wide 


that  a  court  of  equity  might  aay  they  were  too  wide  to 
be  enforced.    I  do  not  dedde  that  point,  because,  in  mj 
opink)!^  it  ia  not  neceaaary  to  do  ao.    We  hate  here  a 
distinct  aaaignment  of  legaciaa,  and  that  is  not  too  wide 
to  be  enfofced.    Is  it  too  vague?     Aa  I  hate  said, 
vagoaneaa  comes  to  nothing  if  the  property  is  de&aite  at 
the  time  wh«i  tha  oourt  ia  asked  to  enloroe  the  con- 
tract.   Legades  are  ciq;»ble  ol  bemg  as  readily  identified 
as  anytiiing  tiiot  can  be  mentfoned.     Light  is  thrown  on 
thia  aubject  by  the    caaea  on  covenanta   in  matdage 
aettlementa  to  aettle  the  wife's  future  propiitj.    It  is 
aaid  tiiat  marriage  eettlementa   are   favoured  iostra- 
ments,  and  that  tbe  cases  on  them  furnish  no  guide  sc 
to  other  instruments.    I  cannot  agree  with  that.    It  ia 
true  that  an  agreement  to  settle  a  wife's  future  prop- 
erty is  not  open  to  the  second  objection  I  hafs  men- 
tioned, for  an  agreement  to  settle  upon  a  wife  and  bee 
children  all  property  that  oomea  to  her  doriog  tiie 
marriage  cannot  be  considered  unreasonable.    Bat,  m 
regards  the  other  objection,  it  appears  to  me  im^poaaible 
to  hold  that  a  coveiumt  which  ia  not  too  vague  to  be 
executed  when  it  is  found  in  a  marriage  aetUement  ii 
too  f ague  to  be  executed  when  found  in  a  moiligige* 
In    BmneU   v.    Caofer   Lord   Langdale    held  thit  • 
collateral   aecurity  very  similar  in  its  nature  to  the 
preeent  ought  to  be  enforced.    The  deacription  then 
waa :  **  All  suma  of  money  then  or  thereafter  to  become 
due  to  him,  and  all  legaciea  and  bequeata  which  bad 
already  or  might  thereafter  be  fi^ven  or  bequeathed  to 
him  or  his  wife  by  any  person  whomsoever,*'  and  it  was 
held  that  legades  subsequently  bequeathed  to  the  mort- 
gagor were  bound.    That  dieposes  of  the  present  caie, 
but  I  will  refer  to  aome  of  the  caaea  cited  to  us. 

In  Bdding  v.  Bead  the  oourt  appears  to  me  to  ksfe 
gone  wrong  on    the  construction  of    the  instrument. 
Instead  of  treating  it  aa  a  diTisible  contract  to  aeeign 
the  effecta  to  be  in  or  upon  the  osaignor^s  premises  at 
Beedham,  and  also  to  assign  all  the  personal  estate  to 
which  he  should  be  entitled  anywhere  in  Great  Britain, 
the  court  treated  it  aa  one  indivisible  contract,  and  as  too 
vague  to  be  enforced.    Perhapa  if  the  contract  had  been 
one  indiviaible  contract  a  court  of  equity  might  hsfe 
aaid  that  it  ought  not  to  be  enforced  beqanae  it  wodd  be 
almost  impossible  to  ascertain  what  waa  included  in  it, 
and  becauae,  if    enforced,  it   would    take   away  the 
assignor's  whole  meana  of  livelihood. 
^  Mr.  Begg  contended  that  the  judges  did  not  tieatit 
as  one  indifittble  contiaot,  but  it  appeara  to  ma  tbat 
they  did,  and  I  expreefMd  my  view  to  that  eS^  ^ 
CUmenU  v.  MaUhew$.   In  the  oaae  of  Official  Seeeiver  t. 
TaUby  the  Master  of  the  Bolla  seema  to  hsfs  tboogbt 
that  in  OTemmU  v.  AfaUhewB  1  ezpreased  an  opinion 
that  the  general  werdi  alone  would  not  hare  bound  the 
future  property.     I  did  not  mean  to  give  an  opidon  one 
way  or  the  other  on  that  point,  whioh  it  waa  notnucCBWTy 
to  decide.   I  thought  that  the  contract  was  difiaible,  and 
that  the  dontract  in  queation  came  within  that  branch 
of  it  to  whioh  no  objection  oli  the  ground  of  vagueneoi 
could  be  raised  and  was  therefore  tx>an4,  so  that  It  was 
unneceiaary  to  consider  whether  it  would  have  been 
bound  if  the  contract  had  only  contained  the  general 
words.    The  case  of  the  Official  Beceiver  v.  Tailhy  waa 
much  preaaed  on  ua  by  the  appellant.     It  ia  a  dedaion  of 
the  CJourt  of  Appeal,  and  if  it  were  the  same  as  tte 
present  caae  we  ahould  be  bound  by  it.     But  that  eiie 
waa  very  different.    It  turned  on  an  aaaignment  ot  **a^ 
the  book  debta  due  and  owing  or  whioh  may,  during  tbe 
continuance  of  the  aecurity,  become  due  and  owing  totbs 
aaid  mortgagor." 

We  have  not  here  the  difOcuIty  which  the  Court  ot 
Appeal  had  in  that  caae.  The  contract  here  refers  iH 
,  property  capable  of  being  idientifled.  I  am  not  oertall 
on  what  QTounda  the  Oourt  of  J^peaX  arrived  at  theR 
deciden  in  that  oaae,  for  tbey  ao  act  lay  down  an 
prindple,  and  whatever  the  gkounda  were,  I  think  tb4 
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tiu  one  does  not  apply  to  the  very  diiterent  teims  of  the 
pnaent  instnunent.    The  eppeal  In  mj  opinion  failfl. 

BovBK,  I«.  J. — ^I  am  of  the  same  opinion  and  take 
tko  eame  view   ae   Ootton,  L.J.    The  time  will  oome 
vhen  the  Obnrt  of  Appeal  irlll  baye   to  coneider  the 
bw  as  to  aaaignmenta  of  fatnre  pxopertj,  and  to  laj 
down— if  it  ean — for  the  guidanoe  of  the  piofeesion 
lome  moie  definite  rale  than  is  to  be  gathered  from  the 
caaes  dnoe  Hotrajfd  t.  Marahaih    Ae  it  aeems  to  me, 
language  has  been  need  in  some  of  them  which  tends 
to  confuse  tfae  two  distlnot  ideas  of  vagneness  in  the 
oontiaet  aad  vagueness  which  aiises  from  the  dllBoulty 
oi  ideatifjiDg  foture  property.    **  Vagueness  "  is  a  mis- 
leading tetm.    A  oontraet  may  be  so  Tague  in  its  terms 
that  it  eamot  be  nnderstood,  and  in  that  case  it  is  of  no 
efSect  st  law  or  in  equity.    There  is  another  kind  of 
Yttgomem  which  arises  from  the  property  not  being 
asoeitttsed  at  the  time  of  the  contract :  but  if  at  the 
time  vlien  the  contract  is  sought  to  be  enforoed  the 
pioptrty  baa  eooae  in  esss,  and  is  capable  of   being 
fdrnfifisd  as  that  to  which  the  contract  refers,  I  cannot 
see  why  then  ia  in  it  any  such  vagneness  aa  to  pre- 
vent a  eonrt  of  equity  from  enforcing  the  oootraot. 
Even  then  ttiere   may   be  something   in   the  contract 
whiek  will  'pwfenl   its   being   enforced.    I  will  not 
attem^  to  deftae  what  wiU   have  that  effect.     It  is 
angg^ated  tliai,  aa  ^stinot  from  vaguenees»  there  may  be 
aneh  widai^em  In  a  contract  that  it  ought  not  to  be 
oaf  oned  l^  a  emzrt  of  equity.    Thus  it  is  said  that 
a  eonCaet  by  a  maa  «»  assign  all  the  property  that  shall 
ocoo  to  him  would  be  too  wide  to  be  enftoroed.     I 
win  givtt  no  opinion  on  that  point  tQl  it  comes  before 
na  iiar  (i<wisf ob» 

A  otmtumt,  of  ooafse,  may  be  one  of  which  a  court  of 

eqoitf  cannot  deeree  specific  performance,  because  it 

rslataa  to  nothing  spee&o— e.^.,  a  contract  to  supply  a 

fl^vaa  q^oantity  of  goods  of    a  particular  description. 

TlMt  ia  a  caaa  where  the  subject-matter  cannot  be  ascer* 

tasned.  And  even  where  the  subject-matter  Is  ascertained 

there  may  be  caaes  where  a  court  of  equity  will  not 

intflilBBe.    The  uncertainty  of  the  subject-matter  at  the 

time  when  the  contract  is  entered  into  does  not  seem  to 

me  to  be  sn  adequate  ground,  however,  for  declining  to 

iatHlae  if  the  subject-matter  has  become  ascertained 

vhsa  the  eaurt  ia  aAed  to  enforce  the  contract.    I  am 

aware  ttae  may  be  an  important  distinction  between  a 

eaae  when  tiie  contract  is  wholly  executory  and  a  case 

whsie  fte  whole  consideration  has  been  paid.    I  only 

vish  to  say  that  in  my  opinion  the  subject  is  one  of 

fl^eat  dUBoalty,  that  it  doea  not  appear  to  me  to  have 

been  eihaastfTsly  considered,  and  thiat  there  is  a  good 

deal  of  obsmuity  in  the  language  often  used  about  it. 

I  Ktain  tiie  eame  donbts  [as  I  expressed  in  ClementB  t. 


In  Holragd  t.  MarthaU  Lord  Westbuty  says:— ''If 
aumte  or  mortgagor  agrees  to  sell  or  mortgage  ptop- 
«rtf  nal  or  peiwmal  of  which  he  is  not  possesMd  at  the 
^■MBd  hereeeites  the  consideration  for  the  contract  and 
^ftwissds  beoomea  posaessed  of  property  answering  the 
'BMilttoa  in  the  contract,  there  is  no  doubt  that  a  court 
^  ^9^  would  compel  him  to  perform  the  contract,  and 
tt**  tts  eotttwwt  would  in  equity  transfer  the  beneficial 
^Btenai  Id  the  mortgagee  or  purchaser  immediately  on 
ttc  paopoty  being  acquired*    This,  of  course,  assumes 
<&at  the  SQppcsed  contract  is  one  of  that  dass  of  which 
a  covt  d  eqnity  would  decree  spedflo  performance.    If 
tt  baao^  then  immediately  on  the  acquisition  of  the  prop- 
erty dascribcd,  the  vendor  or  the  mortgagor  would  hold 
ft  in  traat  lor  the  pnxchaaer  or  mortgagee  according  to 
Actenasoftiieocntcaot.    For  If  a  contract  be  in  other 


tt^eoCa  good  and  fit  to  be  performed,  and  the  oonsidera- 
lih^  ksfl  been  teeeived,  inwipanity  to  perform  it  at  the 
Ihii  c(  lla  coBscQllon  trtU  be  no  anairar  when  the  meani  of 


t  ao  an  aftcrwazda  obtained." 


I  must  express  my  concarrence  with  Ootton,  Ii.J.,  as 
to  the  difficulty  of  making  a  distinction  between  con- 
tracts on  marriage  and  other  contracts  as  regards  the 
question  of  vagueness.  As  to  the  cases  cited,  I  think  that 
in  Belding  v.  Read  the  court  construed  the  agreement 
wrongly,  and  that  the  case  cannot  stand  with  dements 
Y.  MatthewBf  as  I  intimated  in  Beevee  v.  Barlow,  I 
ought  to  add  that  I  am  not  satisfied  that  the  jadges  in 
Bdding  y.  Bmd  altogether  appreciated  the  observations 
of  Lord  Westbury  in  Holroyd  y.  MarahaU. 

Official  Beeeiver  y.  ^«%  is  a  peculiar  case.  In 
Bolroyd  v.  MarahaU  it  was  laid  down  that,  when  the 
property  comes  into  possession,  you  must  see  whether 
the  subject-matter  of  the  contract  is  such  that  the 
court  woidd  decree  specific  performance.  In  Offloia\ 
Beeeiver  v.  TaUhy  the  court  laid  down  no  principle  as 
to  what  contracts  can  be  specifically  performed ;  they 
only  said  that  the  contract  before  them  oonld  not,  and  I 
am  not  sure  how  they  construed  it.  The  present  con- 
tract is  entirely  different.  According  to  ClemenU  y. 
MaUhewe  it  can  be  divided,  and  I  see  no  reason  for 
saying  that  a  contract  to  assign  all  legacies  whioh  shall 
be  bequeathed  to  the  mortgagor  is  one  which  a  court  of 
equity  will  not  perform.  It  is,  therefore,  unnecessary 
to  go  into  the  question  whether,  if  the  assignment  had 
contained  only  the  sweeping  general*  words,  the  property 
would  have  been  bound.  I  agree,  therefore,  that  the 
appeal  fails. 

Fbt,  L.J. — I  agree  in  thinking  the  decision  of  Kay, 
J.,  is  right,  but,  as  the  question  is  one  of  general  im- 
portance, I  will  add  a  few  words. 

We  have  not  to  consider  the  cases  where  an  assign** 
ment  of  future  property  is  made  effectual  by  what  Lord 
Bacon  calls  **  novui  actus  intervenien$.**'  There  is  another 
dass  of  cases  where  an  assignment  of  future  property 
wHl  have  effect  giYcn  to  it  as  a  contract  to  give  security 
on  future  property — viz.,  where  the  consideration  has 
been  recdved  and  the  property  has  come  into  existence. 
That  there  are  cases  in  which  the  court  will  enforce  such 
a  contract  is  not  in  dispute.  I  think  there  may  be  cases 
where  the  court  will  not  do  so,  owing  to  the  nature  of  the 
subject-matter  of  the  contract,  and  the  authorities  seem 
to  indicate,  the  existence  of  such  a  class  of  cases.  Belding 
V.  Bead  indicates  it,  though  I  think  that  in  that  case 
the  court  drew  a  wrong  boundary  line,  and  were  in  error 
in  holding  that  In  sudi  a  case  a  court  of  equity  would 
not  decree  specific  performance.  In  Official  Beeeiver  v. 
Tailby,  where  the  contract  was  indivisible,  the  court 
held  it  was  one  which  could  not  be  enforced,  and  I, 
conddering  myself  bound  by  Belding  v.  Bead»  came  to 
the  same  conclusion  in  In  re  UEpineuil,  There  may, 
I  think,  be  contracts  of  such  a  nature  that  the  court 
will  not  decree  specific  performance  of  them.  It  might 
say  that  a  contract  by  a  man  to  assign  all  his  future 
property  by  way  of  mortgage  was  one  which  ought  not 
to  be  enforced,  because  it  would  deprive  the  assignor  of 
the  means  of  livelihood,  and  would  t-end  to  a  multiplies* 
tlon  of  actions  for  getting  in  the  different  parts  of  the 
property  which  the  assignor  would  be  bound  to  assign 
from  time  to  time.  But  in  the  present  case  we  have  not 
to  draw  the  line  between  oontraots  which  the  court  will 
enforce  and  contracts  which  it  will  not. 

The  cases  where  the  contract  is  wholly  executory  on 
both  ddes  differ  materially  from  a  case  like  the  present, 
where  the  contract  on  one  side  has  been  performed. 
Wherever  the  boundary  line  is  to  be  drawn  I  am  satisfied 
that  the  present  falls  within  the  class  of  cases  where 
the  contract  will  be  enforoed.  It  is  a  contract  relating 
to  several  subject-matters,  one  being  all  red  and 
personal  estate  to  whidi  the  mortgagor  may  become 
entitied  under  any  will.  I  see  no  reason  for  not 
spedficaHy  performing  that  contract  aa  to  any  property 
that  cornea  to  the  mortgagor  under  awilL  He  has  re- 
ceived the  consideration  and  ought  to  perform  his  part 
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of  the  contract.  Such  a  contract  was  enforced  by  Lord 
Langdale  in  BenneU  ▼.  Cooper^  and,  though  wa  are  not 
bound  bj  hia  deoision,.!  thUik  it  one  which  oaght  to  be 
followed. 

The  appellant  very  properly  pressed  upon  ns  the  case 
of  Official  Hecdver  v.  Tailby,  where  the  ooart  oame  to  the 
conclusion  (and  it  may  be  a  right  coaolusion)  that  a 
contract  to  assign  all  book  debts  which  should  be  owing 
to  the  mortgagor  was  too  vague  to  be  enforced.  If  the 
case  had  been  in  point  we  should  ha?e  submitted  to  it. 
The  court  seemed  inclined  to  hold  that  the  agreement 
included,  not  only  all  debts  entered  iu  the  assignor's 
books,  but  all  debts  which  ought  to  be  so  entered,  in 
which  case  it  might  be  held  that  the  uncertainty  made 
the  contract  one  which  the  court  could  not  enforce. 
There  is  no  such  difficulty  here ;  the  contract  is  quite 
different,  and,  as  I  cannot  find  that  the  court  in  that 
case  laid  down  any  principle,  I  do  not  think  it  is  any 
authority  against  our  deoision. 

Appeal  dismissed. 

Solicitors,  Storey  db  Cowland,  for  Crick  <6  Freeman, 
Maldon;  Fatersan,  Snow,  A  Oo.^  for  F.  T.  Veley, 
Chelmsford ;  Duffield  A  Bruty, 


From  Q.  B.  Div. 


Jan.  17,  23. 


ViLsoir  i).  Olossop.  (a.) 

Husband  and  wife — Adultery  of  wife — Connivance  of 
husband^"  Wife  living  separate  from  husband-^Lia^ 
bility  of  husband  for  necessaries  supplied  to  wife. 

A  ktisband  who  has  turned  his  wife  out  of  doors  wUh» 
out  any  means  of  support  on  (account  of  adtUtery  com- 
mitted  hy  Tier  with  his  connivance  is  liaUefor  necessaries 
supplied  to  her. 

Judgment  of  the  Queen's  Benoh  Division  (ante,  p*11\ 
19  0.  B.  2>.  379,  affirmed. 

Appeal  from  the  judgment  of  the  Qneen*s  Bench 
Difision. 

The  action  was  brought  in  the  Sheffield  County  Court 
to  recover  £40  for  forty  weeks*  maintenance  of  the  de- 
fendant's wife.  It  appeared  that  the  defendant,  on 
account  of  bis  wife's  adultery,  turned  her  out  of  doors 
without  any  means  of  support.  She  thereupon  went  to 
her  mother,  the  plaintiff,  who  supplied  her  with  board 
and  lodging.  The  defendant  filed  a  petition  for  dissolu- 
tion of  marriage,  and  on  the  trial  of  the  petition  the 
jury  found  that  the  wife  had  committed  adultery,  but 
that  the  defendant  bad  connived  at  it.  The  petition  was 
accordingly  dismissed. 

The  defence  relied  upon  in  this  action  (the  daim  being 
admitted  to  be  for  necessaries)  was  the  adultery  of  the 
wife.  The  answer  was  that  the  defendant's  connivance 
precluded  him  from  reljing  upon  thi*  defence. 

The  Divisional  Court,  reversing  the  judgment  of  the 
county  court  judge,  gave  judgment  for  the  plaintiff 
(see  ante,  p.  77, 19  Q.  B.  D.  379). 

The  defendant  appealed. 

Moorsnm,  Q.C.,  for  the  defendant.— > When  a  husband 
has  turned  bis  wife  away  for  adultery,  she  carries  with 
her  no  implied  authority  to  pledge  his  credit  for  neces- 
saries, and  the  same  rule  applies  where  she  commits 
adultery  while  living  apart  from  him  :  Manby  v.  Scott, 
2  Sm.  L.  C,  9th  ed.,  525,  535  ;  Cooper  v.  Lloyd,  a 
C.  B.  N.  8.  619.  7  W.  R.  C.  L.  Dig.  42  ;  Cox  ▼. 
Kitchin,  1  B.  ft  P.  338;  Rex  v.  Flintan,  1  B. 
ft  Ad.  227;  Oovier  v.  Mancoek,  6  T.  B.  603.  In 
this   last    case    the   husband    was    guilty   of    grots 

^a.)  Reported  by  W.  F.  Babut,  Bsq.,  Barriater-at-Law. 


misconduct,  and  yet  he  was  held  not  liable.  He  had 
brought  a  mistress  into  the  house  with  his  wife,  tceated 
his  wife  with  cruelty,  and  finally  turned  her  oat  of  doon. 
The  wife  then  committed  adultery,  and  the  huiband  vts 
held  not  liable  for  neoessariea  supplied  to  her.  GonniT- 
anoe  of  the  husband  at  the  wife's  adultery  is  another 
form  of  misconduct,  and  cannot  affect  the  doctrine  that 
adultery  of  the  wife  destroys  any  implied  authority  to 
pledge  the  husband's  credit  while  living  separate.  NorUm 
V.  Fazan,  I B.  ft  P.  226,  may  seem  to  militate  againit  this 
contention,  but  that  case,  as  BuUer,  J.,  said  in  his  judg- 
ment, was  an  anomalous  one.  A  wife  who  has  committed 
adultery  with  her  husband's  connivance  and  has  been 
turned  out  of  doors  cannot  get  restitution  of  oonjogel 
rights:  Drew  v.  Drew,  1  Kotes  of  Cases,  315 ;  Dennitti. 
Denniss,  cited  in  a  note  to  Turton  v.  Turton,  3  Higg 
Eco.  343,  353. 

H.  Beed,  for  the  plaintiff. — ^The  old  oases  woul^ieem 
to  go  this  length — that  a  husbaud  who  turns  away  bli 
wife  for  any  cause  remains  chargeable  for  necessarletfor 
her :  EoUnson  v.  Gosnold,  6  Mod.  171 ;  per  Hale,  CE, 
in  Manhy  v.  Scott,  Bac.  Abr.,  Baron  ft  Feme  (ft); 
Etherington  v.  Parrot,  1  Salk.  118.  The  modem  omi, 
however,  show  that  if  the  wife  is  turned  away  foradal- 
tery  she  carries  no  authority  to  pledge  her  husbnd'i 
credit :  Ham  v.  Toovey,  Selw.  N.  P.  228 ;  Hardk  v. 
Grant,  8  C.  ft  P.  512;  Culley  v.  Oharman,  29  W.  B. 
803,  7  Q.  B.  D.  89.  The  question  always  is,  was  the 
husband  justified  in  turning  his  wife  away  ?  A  husband 
who  connives  at  hiii  wife's  adultery  and  then  turns  ha 
away  does  so  without  lawful  excuse,  and  she  caaiei 
with  her  authority  to  pledge  his  credit  lor  her  mainten- 
ance. As  to  a  wife  losing  her  elaim  to  dower  by  sdol- 
tery,  he  cited  Co.  Litt,  32b.,  and  Manhy  v.  ScoU,  2  So. 
L.  C,  9th  ed.,  at  p.  536.  As  to  whether  oonaifSBee 
was  a  bar  to  a  claim  for  restitution  of  oonjogol  rigihti, 
he  cited  Holmes  v.  Holmes,  2  Lee,  116  ;  Hope  v.  Hoptt 
1  Sw.  ft  Tr.  94,  6  W.  B.  Dig.  15  ;  Beaver  v.  Seam,  i 
Sw.  ftTr.  App.  2,  p.  665. 

Moorsomf  Q.C.,  replied.. 

Cur.  adv.  vM 

Jan.  23.— Lord  Eshbb,  M.B.— In  this  case  the  plaintiff 
must  be  taken  to  be  in  the  position  of  a  stranger  who 
has  supplied  certain  articles  neoessary  for  the  suiteasaoe 
of  a  married  woman    who  is  living    apart  from  b« 
husband.    In  proceedings  in  the  Divorce  Court  by  the 
husband  for  dissolution  of  marriage^  the  jury  found  tbst 
though  the  wife  had  committed  adultery,  tiie  husbend 
had  oonnived  at  it — that  is  to  aay,  that  hs  wm  •» 
accomplice  in  what  she  had  done.      Notvitbituidliig 
that  finding,  the  husband  has,  after  the  deeUoA  of  the 
Divisional  Court  against  him,  brought  thii  sppeil,  aw 
contends  that  he  is  not  liable  by  reason  of  &e  adultery 
of  his  wife.    A  man  who  marries  is  bound  by  Uw  to 
maintain  his  wife,   unless  she  offends  by  committiBg 
adultery.    A  man  is  bound  by  every  moral  tie  to  profeeob 
bis  wife  against  infamy,  and  to  shield  her  iram  her  own 
weakness.    Instead  of  that,  this  defendant  has  been  a 
willing  acoomplioe  in  his  wife's  adultery.    The  eigA* 
ment  on  his  behalf  neoessarily  goes  to  this  extent,  that 
if  he  had  forced  his  wife  to  commit  adultery  and  had 
lived  on  the  wages  of  her  prostitution  he  could  sfter- 
wards  for  that  very  adulteiy  throw  her  on  the  strsti* 
without  any  means  of  support,  and  be  free  from  tD 
liability  to  pay  for  her  maintenance.     Nothing  eoa^ 
loduoe  me  to  say  that  such  is  the  law  of  England,  vabts 
I  were  bound  by  a  superior .  authority  ao  to  hold.   ^ 
there  had  been  such  an  authority  I  shoold  have  bovad 
before  it  with  regret.    I  do  not  care  to  oonaider  whether 
a  wife  can,  under  the  droumstanoes^  olaim  restitatiim  of 
conjugal  rights.    A  husband  who  tains  his  wife  out  of 
doon  on  aooount  of  her  adulteKj  without  any  mesne  of 


Vol  XXXVI.      [Feb.  11. 1888.]    THE  WEEKLY  REPORTEB. 


297 


GociT  OF  Attxal. 


Wilson  v.  Globbof. — Shrafnbl  v,  Laino. 


OPUBT  OF  AfPBAL. 


sapport  li  gnilty  of  a  hanh  and  cniel  ao6 ;  bot  to  saj  that 
B  kubBiid,  iriio  haa  been  a  willing  aooomplioo  in  hia 
wifff'fBdiiltefrfy  can  throw  bar  on  the  BtreetB  without 
aaj  BMBOB  of  aopport,  and  without  incurring  anj  liability 
for  ha  maintenaiioat  is  to  atate  that  which  Ib  Bhamef  uI. 
Tliera  iB  no  anttori^,  nor  any  TOBtige  of  .an  authority,  in 
isppoit  of  Budi  a  propodtion  ;  and,  therefore,  I  am  of 
o^aion  that  the  defendant  is  liable,  and  that  this  appeal 
ihooldbediBoiiBaed. 

Fn,  LJ.— If  a  hnaband  turna  hie  wife  away  without 
any  bmbdb  of  sapport  for  any  oause  not  j  natifiable  la  law 
t^he  OBoiflB  with  h«r  the  right  to  pledge  hie  credit  for 
her  irMfatHwaw.  Ib  adultery  committed  by  a  wife  with 
the  ooBBifBDee  of  her  hUBband  a  juBtifloattou  for  the 
boBbeod  tanfaig  her  away  from  hlB  houae  bo  aB  to  re- 
lieve hiffl  from  any  liability  in  reepeot  to  her  mainten- 
ance? iBBBBwer  to  that  inquiry  no  direct  authority 
can  be  jffioi.  To  say  that  it  would  be  a  enffloient 
juatilestioB  would,  in  my  opinion,  be  both  morally  and 
socJeOj  Bhoodnable.  I  say  that  neither  morally  nor 
IfgBllyiiitaay  Jiutification.  The  cause  for  which  the 
dc/eodBBt  tamed  bia  wife  away  was  not  a  Justifiable 
oim;  sad  it  fdlowed  that  she  carried  with  her  the  right 
aod  the  power  to  pledge  his  credit  for  her  maintenanoe. 
The  wife  hss  reoeifed  maintenanoe  from  the  plaintiff 
•Ad  the  pIflimtiS  can  recoTer  the  uq^ensea  so  ineured. 


^^>nB,IjJw— ThafMii  In  this  case  are  not  In  dispute, 
and  may  be  AorayBtated  as  foUowa :— The  wife  com- 
mitted adultery  with  the  oonnlTance  of  her  hnaband ; 
the  hUBband  aabBejaantly  tomed  her  out  of  doors  with- 
out any  meaoa  of  anpport ;  the  pldntiif  aupplied  her 
with  the  WW MBBiy  meana  of  support,  and  now  aeeka  to 
BukB  tbe  bnsbaod  liable  for  the  money  ao  expended. 

JhujBg  eobahftation  there  ia  a  preaumptlou  (though  a 

ralmtttblB  one)  ariaing  from  the  circumatance  of  oohabi- 

ritioB,  that  tbe  wife  ia  in  certain  drcumstancea  the 

("Seatof  the  huaband,  and  entitled  to  pledge  hia  credit 

^l  vhn  the  wife  ia  li?ing  apart  horn  her  hnaband  at 

t'ketiaeQl  making  the  contract,  the  preaumption  ia  the 

o^bervay,aBdit  lies  on  the  creditor  to  ahow  that  tbe 

wifeiaHi^  apart  under  auoh  circnmatancea  aa  gire  her 

^  ioflkd  authority  to  bind  him.    If  ahe  ia  turned 

^^jijhet  hnaband  withoat  any  Juatiflable  cauae,  and 

v^lMt  tbe  meana  of  supplying  herself  with  necessaries, 

^l^^ubaad  ia  bound  by  any  contract  ahe  makae  for 

iiTMBiiitt  soitable    to  her    degree  and  estate  ;    per 

^Vley.inin  Moniagw  t.  Benedict,  2  Sm.  L.  0.  9th 

^•>  at  p.  507.      Again,    in  Eatiland  ▼.  BurcJieU,  27 

^'  B.  m,  Z  H.   B.  B.  432.  Luah,  J.,  says  :—"  The 

aatbority  of  a  wife  to  pledge  the  credit  of  her  husband 

^  «  dabgated,  not  an  inherent,  authority.    If  she  binds 

^Hihe  binds  hina  only  aa  his  agent    This  is  a  well- 

^^■WiAed  doctrine.    If  she  leaves  him  without  cause, 

*"d  vilhout  his  oonaent,  she  caniea  no  implied  aathorlty 

vitk  bar  to  maintain  heraelf  at  hia  expense.    But  if  he 

VTiMgfoQyoompeU  her  to  leave  his  home,  he  Is  bound  to 

'her  elaewhere,  and  if  he  makes  no  adequate 

L  f or  thia  purpose,  she  becomes  an  agent  of 

/  to  Buppl  J  her  wants  upon  his  credit.*'    Apply 

t^bvm  laid  down  to  the  present  case*  '  A  huabandi 

*^okMcaiiaeiit6d  to  the  adultery  of  hia  wife,  turna  her 

^^q^dBQBB  witlumt  the  meana  of  providing  heraelf  with 

"w^BiiiaL    Doen  he  not  wrongfully  compel  her  to  leave 

^boM?   What  Tight  haa  he  to  complain  of  that  to 

vbicb  he  haa  been  a  willing  party,  and  what  Jnatifl- 

^i9B  aaa  it  afford  for  his  turning  hia  wife  out  of  doors 

**tba«t  the  meana  of  aopplying  herself  with  neoeeaariea  P 

IParna  v.  Jforria,  4  E«p.  41,  relied  upon  in  the  court 

^iav,  aaama  to  pfoeeed  on  the  ground  that  the  hut- 

^a  BafaCUty  revivea  if  he  takes  the  adulteresa  back  into 

^  bsoae,  and  that  when  he  turned  her  out  again,  he 

^«ad  her  ont  with  power  to  pledge  hia  credit  for 

That  case  does  not  seem  to  aasiat  In  the 


deoieion  of  tbe  case  now  before  tbe  court.  Lord  Kenyon 
aeema  to  found  hia  Judgment  on  the  fact  tliat  ahe  waa 
aponte  reirada,  I  thin^  the  Judgment  of  the  court 
below  right,  and  that  thia  appeal  ahould  be  dismiaaed. 

Appeal  diemiesed, 

Solioitora  for  the  plalntifi,  jlfunfon   <ft   Morrii,  for 
Parker  Jt  Brailrford,  Sheffield. 

SoUcitora  for  the  defendant,  Sickin,  OroHamf  A  Fox, 
for  W.  J.  Olegg  S  Bona,  Sheffield. 


From  Q.  B.  Div.  Jan.  11,  16,  23. 

Shrapkbx.  v.  Lhis&.  (a.) 

Pradiee^Goete'^Olaim  and  eounter^daim^DB/endant 
recovering  on  counter-claim  a  larger  eum  than  plains 
tiff  on  claim — Event. 

Where,  in  a  trial  hy  jury,  there  ie  a  daim  and  a 
counteT'daim,  whieh  it  not  a  ed-off,  but  U  in  the  nature 
of  a  eroet'Oction,  and  the  plaintiff  eueceede  on  the  daim 
and  the  dtfendant  on  the  counter-claim,  the  plaintiff 
ekmUd  get  the  general  code  of  the  cZa^m,  to  he  taaoed  ae 
though  it  were  an  independent  adion,  and  the  drfendant 
the  general  eoaCa  of  the  eounter'daim,  to  he  taaeed  a$ 
though  it  were  another  ind^wndent  adion,  and  tlhc 
aUooatur  for  coete  ehould  he  given  for  the  dalanoe  due 
to  ike  pwty  in  whoee  favour  euch  lalanoe  is. 

Appeal  from  a  divlaional  court  (Stephen  and  Oharlea, 
JJ.). 

The  action  waa  brought  for  damages  for  breach  of 
contract,  and  there  waa  a  oounter-daim  for  work  done 
under  the  contract.  At  the  trial  an  agreement  waa 
come  to  between  the  partiea,  which  waa  indoraed  on  the 
brief  a  of  counael  in  the  following  terma : — *'  Verdict  for 
the  plaintiff  on  the  claim  for  £50,  and  for  the  defendant 
on  the  counter-claim  for  £80.  Ooata  aa  in  the  ordinary 
practice  in  trial  by  jury  with  auoh  a  reault.  Judgment 
accordingly."  The  Judgment  waa  entered  "that  the 
plaintiff  recover  £50  against  the  defendant,  and  that  the 
defendant  recover  £80  againat  the  plaintiff,  and  coata  to 
be  taxed."  The  taxing  master  gave  the  plaintiff  the 
ooata  of  the  action,  exoept  auoh  aa  related  to  the 
oounter-daim,  and  gave  the  defendant  the  coats  of  the 
counter-claim  only. 

The  defendant  objected  to  the  taxation  because  the 
master  had  allowed  to  the  plaintiff  all  such  items  aa  he 
would  have  been  entiMed  to  if  he  had  a  right  to  the 
general  costs  of  the  action,  to  whioh  the  defendant 
denied  his  right,  and  because  the  maater  had  disallowed 
to  the  defendant  itema  to  the  allowance  of  which 
he  conaidered  that  he  waa  entitled  aa  the  party  entitled 
to  the  general  coata  of  the  action. 

The  Divlaional  Oourt  refused  to  interfere  with  the 
taxation. 

^tt^^  F.  Boyd,  for  th'e  appellant. — By  ord.  21,  r.  17, 
the  judge  may  enter  Judgment  for  the  balance  on  claim 
and  counter-claim.  The  judgment  in  thia  caae  ought  to 
have  been  entered  for  the  balance.  The  coats  in  thia 
caae  would  follow  the  event  by  ord.  66,  r.  1.  The 
balance,  which  is  iu  the  appellant's  favour,  is  the  event, 
and  he  is  therefore  entitled  to  the  general  coats  of  the 
action :  Bainee  v.  Bromley,  29  W.  B.  706,  6  Q.  B.  D. 
691.  Lund  v.  CampbeU,  33  W.  B.  510,  14  a  B.  D. 
821,  is  directly  in  point.  [Loris,  L.J.,  referred  to 
Hewitt  A  Oo.  v.  Btumer  it  Oc,  3  Timce  L.  B.  221.] 
The  dedsions  are  ounfiloting.  Ward  v.  Aforae,  81  W.B. 
986,  23  Oh.  D.  377,  assumes  to  follow  aaner  v.  BiUon, 

(a.)  Beported  by  A.  P.  Piboival  Eup,  Bsq.,  Banister - 
at-Law. 
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27  Vr.  R.  472,  11  Ob.  D.  416,  and  Ma»on  v.  Brentini, 
29  W.  H.  126,  15  Oh.  D.  287,  whioh  are  in  direct  con- 
trast to  Bainei  t.  Bromley, 

EtBch,  for  the  respondent.  —  The  jadgment  was 
properly  drawn  up,  and  the  master  has  taxed  aooord- 
ingly.  He  has  apportioned  the  costs  of  common  items  as 
in  Ward  t.  jlf or le. 


Boyd  replied. 


Cur,  adv,  vtdL 


Jan.  23. — Lord  Eshbb,  M.B. — In  this  case  there  was 
a  motion  for  review  of   taxation,   and  the  Divisional 
Oonrt  have  refused  to  review  if.     Upon  a  summons  to 
review  taxation  the  person  taking  oat  the  summons 
must  show  that  he  has  taken  objections  to  the  taxation, 
and  by  those  objections  he  is  bound  and  those  objections 
only  can  be  considered.    In  this  case  there  was  a  claim 
and  counter-claim  proper — ^that  is  to  say,  an  independent 
oounter-daim  which  is  not  in  the  nature  of  a  set-off. 
The  plaintiff  recovered  on  the  claim  and  the  defendant 
on  the  oounter-daim 9  the  defendant  recovering  a  larger 
amount  altogether  than  the  plaintiff.     Jadgment  was 
entered  according  to  terms  arranged  by  the  counsel.    As 
to  the  form  in  which  the  judgment  was  entered,  I  think 
for  the  purposes  of  taxation  it  is  immaterial  whether  it 
was  entered  for  the  balance  or  not.    It  is  therefore  un- 
necessary to  determine  what  was  the  proper  form  in 
which,  in  aooozdance  with  the  arrangement^  it  ought  to 
have  been  entered.    It  isy  in  my  opinion,  a  matter  for 
the  diseretion  of  the  Judge  under  ord.  21,  r.  17,  whether 
in  such  a  case  the  Jadgment  should  be  entered  for  so 
mnch  for  the  plaintiff  on  the  claim  and  for  so  much  for 
the  defendant  on  the  counter-claim,  or  whether  it  should 
be  entered  for  the  balance.    I  should  suppose,  unless 
there  were    reason  to  the  contrary,    that   the    usual 
coarse    weald    be    for    tiie    Judge   to   direct   judg- 
ment    to     be     entered     for     the     balance*      But, 
however   the   judgment   be   enteredt  the  rule  as   to 
the    taxation    of     costs     in     such    a    case    is    the 
same.      The     fundamental     ground    of     that     rule 
is  that  the  claim,  with  its  issues,  is  a  cause  by  itself,  and 
the  counter-claim,  with  its  issues^  is  also   an   inde- 
pendent cause  by  itself.    They  are,  in  fact,  cross-actions 
founded  on  different   circumstances'  and    very   often 
arising  from  different  transactions.      The   taxation   of 
costs   must  therefore  be  conducted  on  that  footing. 
The  costs  of  the  daim  must  be  taxed  as  though  the 
claim  were  a  cause  by  itself.    If  there  are  issues  on  the 
daim  and  the  plaintLS  succeeds  on  the  claim,  but  fails 
on  some  of  the  issues,  the  plaintiff  will  get  the  costs  of 
the  cause,  but  the  defendant  will  get  the  costs  of  the 
issues  on  which  he  has  succeeded.    So,  where  there  is  a 
wholly  independent  counter-claim,  the  costs  must  be 
taxed  as  though  it  were  an  independent  action.    If  the 
defendant  soooeeds  on  the  counter-dalm,  but  fails  on 
some  of  the  issues  raised  by  it,  he  will  get  the  general 
coats  of  the  connter-daim,  less  the  costs  of  those  issaes 
on  which  he  has  failed,  and  on  which  the  plaintiff,  who  is 
the  defendant  in  the  counter-daim,  haa  succeeded.    The 
taxing  master's  allocatur  wiU  therefore  show  this,  but  it 
will  show  dther  that  the  costs  of  the  claim  exceed  those 
of  tiie  oounter^^laim,  or  vice  versd^  and  the  amounts 
win  be  set  off.    The  only  difflonlty  is  one  which  can  be 
easily  dealt  witii  by  the  master.    Sometimes  the  means 
of  arriving  at  the  result  are  the  same,  although  the 
actions  :are  different.    For  instance,  there  may  be  only 
one  brief  for  each  party  on  daim  and  counter-daim. 
Then  that  one  brief  must  be  treated  by  the  master  as  If 
it  were  two.    fle  must  look  through  it  and  divide  % 
so  much  as   neoeasary  for  the  daim«   so   much   as 
necessary    for    the    counter-daim.      The   same   will 
fie   thto   case  as  to   the   fee   on    the    brief    and   as 
to  any  other  audi  items  which  may  be  common  to 
both  actions.     I  do  not  think  there  are  many  aoch 


common  items.  The  writ  may,  perhaps^  be  a  common 
item,  and  possibly  interrogatories,  but  It  is  not  neces- 
sary to  decide  that  now. 

The  only  objection  that  has  been  taken  to  this  taxation 
is  that,  because  the  defendant  recovered  more  than  tbe 
plaintiff  on  a  balance,  he  ought  to  have  the  general 
costs  of  the  action.  I  do  not  think  that  objection  oan 
be  sustained.  I  wish  to  follow  entirdy  what  I  said  la 
BewiU  A  Co.  v.  BXuimx  <fe  Co.  That  judgment,  which 
is  bindhig  on  us,  appears  perfectly  right,  and  I  adopt  it 
again  now.  It  follows  that  this  appeal  foils.  I  wish  to 
add  that  nothing  that  I  have  said  derogates  from  the 
absolute  right  of  a  judge  who  tries  a  case  withoot  a  jury 
to  direct  how  the  costs  shall  go. 

Fbt,  L.J.— I  also  think  that  this  appeal  must  be  dis- 
missed.   The  application  to  us  is  twofold — to  reform  the 
jadgment,  and  to  review  the  taxation.    I  think  that  the 
judgment  has  been  drawn  up  in  the  proper  form.    I 
agree  with  the  Kaster  of  the  Bolls  that  ord.  21,  r.  17, 
gives  the  judge  a  discretionary  power  as  to  the  form  of 
entering  up  a  judgment,  but  I  think  that  is  immaterid, 
because  the  costs  have  to  follow  the  event  here.    Tbe 
plaintiff,  therefore,  is  entitled  in  this  case  to  the  eosti  of 
the  claim  and  the  defendant  to  the  costs  of  the  csonter- 
claim.    The  only  question  rdsed  by  the  objectioas  is 
whether  a  defendant  who  succeeds  on  his  counter-claim 
for  a  larger  sum  than  is  recovered  by  the  plaintiff  on  his 
daim  is  entitled  to  the  general  costs  of  tbe  action.    I 
think  he  is  not«    We  have  nothing  now  to  do  with  pro- 
portioning  common  items.    They  are  referred    to   in 
EtwJlA  A  Co.  ▼.  Blumer  A  Co.  and  in  Ward  v.  Mor$e, 
but  they  do  not  concern  us  now,  and  I  wish  to  guard 
myself  from  expressing  any  opinion  about  them. 

The  result,  then,  is  that  the  plaintiff  will  get  the 
general  costs  of  the  claim  and  the  defendant  the  geneial 
costs  of  the  counter-daim. 

LoPBS,  L.  J.— It  is,  I  think,  immaterid  to  consider  the 
fotm  in  which  the  judgment  was  entered.  The  oaaa 
appears  to  me  to  be  absolately  governed  by  the  case  of 
HewiU  tk  Co.  v.  Blumer  A  Co.  I  think,  therefore,  that 
the  appeal  must  be  dismissed. 

AppeaX  dumiuedn 

Solidtor  for  the  appellant,  Hmry  F.  KUe. 

Solidtors  for  the  respondent,  Harding  db  Co. 


From  Q.  B.  Div. 


Deo*  19. 


TTlTDEEaAT  V.   IteAD.    («.) 

Mortgago'^Suhdequent  lea$9  by  mortgagor — Pnymefrf  of 
rmi  to  mortgagee  under  eompuUum — VdHdUy  of  pay-* 
ment  a$  againat  mortgagor-^Appoiwtment  of  recetver. 
Where  a  ienaMt  holding  under  a  ieose,  ^ronfsil  hy  ihm 
mortgagor  euheequent  to  the  mortgage^  pay$  to  the  morf* 
gagee  the  amount  due  for  rent  under  threat  of  Ugfal 
prooeedingM  and  in  ooneeipienee  of  the  defintU  of  Ais 
leeeor,    the    tenant    can    eet    up    euch    payment    in 
answer  to  a  daim  Jbr  the  rent  hy  the  morigagor^  or  iy 
anyone  claiming  under  him. 
Johnson  v.  Jones,  9  A.dbJB.  809,  foUowed. 

Appeal  from  the  Qneen's  Bench  Division,  anU^  p* 
76. 

The  facta  were  as  follows : — 

In  February,  1886,  the  defendant  mortgaged  a  hooae 
to  two  persons,  and  on  the  11th  of  March,  1886,  he  de- 
mised this  house  to  one  Butier,  who  had  no  knowledge 
of  the  mortgage,  at  an  annual  rent  payable  qtkngtest^. 

(a.)  Bepoxted  by  W,  F.  Babbt,  Esq.,  Banister- at-lAW. 
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Court  ov  Apfbal. 


Bstier  paid  the  quarter'a  rent  doA  ia  June,  1886,  to  th» 
ditadaBC»  bat  oa  the  7th  (^  July  the  moitgagees  gava 
hiBiiotmt»  pay  to  theoL  the  zent  then  or  thereafter 
•omhtg  doe  aad  to  pay  it  to  no  other  person.  On  the 
lOlh  of  September  Butler  reoeiTed  notiee  of  atianafer  of 
the  mortgage  to  a  company,  and  the  oompany  by  notice 
n^aized  Butler  to  pay  the  rent  to  them. 

The  pkintfff,  having  zeoorered  Jndgmeat  agaioet  the 
dflfeadmifti  Mdthis  j  Qdgmentbeiiig  nneatistied,  on  the  1 4th 
ot  Baaonher,  1866»  Field,  J.,  at  cbamben,  made  an  order 
appobitiBg  tte  phrfntiff  receiver  of  the  renta  then  doe  or 
to  beoane  due  to  tiie  defendant  ia  raapeot  of  two  honaea, 
one  of  vUoh  waa  the  lioaae  let  to  Batter  and  mortgaged 
to  the  mmgamj^  the  appointment  to  be  wtthoat  pre- 
jndioe  ta  the  zighta  of  any  prior  inonmbranoera  upon  the 
aald  paaBMa  who  naight  think  proper  to  take  poeaaaaion 
of  the  mma  by  Tixtoe  of  their  zeapeotive  aecnrittea. 
Notice  af  thii  oideK  wae  served  npon  Butler. 

Ob  the  26th  of  Jannary,  1887,  default  having  been 
made  ia  pujiuut  of  the  mortgage  debt  and  intereat 
theram  being  ia  arrear,  Butler  waa  required  by  the 
eo^iaqy,  the  txanafereea  of  the  mortgage,  under  threat 
of  kgal  pzoeeedin0a»  to  pay  to  them  the  half.year'a  rent 
due  at  Oliihaama,  1886|  and  thereupon  he  paid  it  to 
thaaa.  Appliaaftm  waa  then  made  by  the  reoeiter  for 
an  oader  diieettug  Butler  te  pi^  to  him  the  quarter'a 
laafe  dne  adt  Hkhaahnaa,  notwithatanding  that  Butler 
had  already  paid  It  to  the  mortgagees.  PoUook,  B., 
made  the  elder,  but  ths  DHiaional  Oourt  diacharged  it : 
aeeoali^ph  75. 

Thezeoeiver  appealed. 

A.    Aiodl    and    Ingpen^   for   the    reoeiver.— The 
iMrioaal  Gbart  were  wrong  in  saying  that  the  assent  of 
the  taoant  to  the  notice  by  the  mortgageea  to  pay  the 
rent  to  them  created  a  new  tenancy  between  them. 
The  notiee  did  not  alter  the  tenancy :  Evans  v.  EUioi, 
d  A.  lb  S.  34S  ;  Brown  v.  Storey,  1  M.  ft  G.  117 ; 
Hidbnoa  V.  Maehin,  4  H.  &  N.  716,  7  W.  B.  0.  L. 
1^  hi ;  Mm8  t.  OaUknore,  1  Sm.  t.  C,  9th  ed.,  604. 
A  Bortgagae,  who  haa  taken  a  mortgage  prior  to  the 
Isaaa  I7  tiic  mortgagor,  cannot  olaim  rent  from  the 
toMBt,  fheie  being  no  pririty  between  him  and  the 
tmaat.    It  diHera  in  that  faom  a  leaae  made  prior  to 
the  mortcage:    Ifoia  v.  GaUimore.      The  mortgagor 
the  landlord  entitled  to  the  rent  until  the 
_    I  have  evicted  the  tenant  by  their  title  para- 
mount or  done  what  ia  equivalent  to  eviction.    The  evic- 
tioa  hara,  at  any  rate,  did  not  take  place  until  the  notice 
of  the  i5th  of  January,  1887,  and  payment  of  the  rent 
to  the  mertgageea.    But  this  attornment  did  not  relate 
hack,  and  so  the  prior  rent  was  still  payable  to  the 
>uitw>r.    The  receiver  stands  in  the  same  position  as 
the  Borfgagor,  and  therefore  can  daim  this  rent.    As  to 
tteqoeation  of  pzearaze  by  the  mortgageea,  th.ey  had  no 
F^  «&  the  25f2i  of  January  to  interfere  with  the  prior 
0^  of  tke  mortgagor.    To  aupport  a  plea  of  payment 
?,*•  tenant,  the  tenant  must  have  been  liable  to 
™*"W  at  the  suit  of  the  mortgagees,  which  was  not  the 


^hcR.    The  case 


I  mortgagees, 

— of  Johnson  v.  Jones,  9  A.  &  £. 

oviyiiwnmg  jand  ought  to  be  overruled.  There  was 
Bo  s«h  eompulaion  here  aa  would  justify  a  plea  of  pay- 
•«t:  WiUom  V.  ihmfi,  17  Q.  B.  294;  Oan^M  v. 
Mk,  711.  *  O.  886 }  Ptope  v.  Biggs,  9  B.  &  0.  246 ; 
M»?«*f  r.  FatieTf  6  W.  B.  98,  8  0.  B.  N.  8.  206, 
Mnaaiao  referred  to.  Fnrfher,  the  tenant  waa  guilty 
^  •  eoateMpi  of  eonrt  in  interfering  with  the  receiver, 
«Bd  in  act  p^jing  the  zent  to  him  under  the  order 
ttereeeiver.  1  Seton  on  Decrees,  4th  ed., 
Fzafezrud  to. 


Gore,  for  the  tenant,  Butler,  was  not  oalled  upon.* 


•u 


be  meationed  that  aectioa  18  of  the 
Act,  1881  (aa  to  leaaea  by  ttiottgagoif), 
ezolnded  by  the  mortgage  deed. 


Fry,  L.J. — This  is  an  appeal  from  the  Divisional 
Court,  setting  aside  the  order  of  the  Judge  at  chambers 
directing  Butler  to  pay  one  quarter'a  rent  to  the 
receiver.  Butler  waa  brought  before  the  court  in  thia 
way : — The  platntifC  had  obtained  Judgment  against  the 
defendant,  and  the  plaintiff  was  himself  appointed 
receiver  of  the  rents  of  two  houses  belonging  to  the  de- 
fendant, one  of  which  Butler  held  aa  tenant  to  the 
defends^t.  Butler  had  paid  the  rent  to  the  defendant'a 
mortgageea,  and  the  receiver  alio  daimed  payment  of  a 
quartera  rent  from  Butler,  notwithstanding  that  Butler 
had  already  paid  it  to  the  mortgageea,  and  thereupon 
the  receiver  applied  for  an  order  to  that  effect. 

We  have  not  to  conaider  whether  the  above  procedure 
is  in  proper  form.  I  will  aaanme  for  preaent  puzpoaea 
that  it  ia  corrects  His  lordship,  having  stated  the  facts, 
proceeded: — 

In  the  first  place,  it  is  said  that)  a  receiver  of  the  rents 
having  been  appointed,  the  court  will  not  allow  any  in- 
terference with  him  and  with  his  right  to  receive  the 
rents,  and  that  Butler,  by  bis  conduct  in  not  paying  him 
the  rent,  has  interfered  with  the  receiver,  and  has  there- 
fore committed  a  contempt  of  court.  The  order,  how- 
ever, appointing  the  reoeiver  is  expressly  made  without 
prejudice  to  prior  inoumbranoers.  It  seems  to  me  that 
the  company  are  prior  incumbrancers  witMn  the  mean- 
ing of  that  order,  and  they  have  thought  proper  to  obtain 
possession  of  the  premises — ^that  is,  they  have  done  all 
they  could  to  obtain  possession  by  getting  the  rents 
paid  to  them.  The  form  of  the  order  is  designed  to 
allow  payment  to  prior  incumbrancers  of  any  aums 
which  they  are  entitled  to  receive,  and  they  may  enforce 
their  rights  without  committing  a  contempt  of  oourt. 
No  doubt  this  form  of  order,  as  applied  to  equitable 
execution,  is  modem ;  but  there  is  an  old  form  of  order 
for  the  appointment  of  a  reoeiver  at  the  instance  of  a 
second  mortgagee  where  the  prior  mortgagee  is  not  in 
possession,  the  order  being  made  without  prejudice  to 
the  rights  of  any  prior  mortgageesi  or  so  as  not  to  alEeot 
any  prior  inoumbrianoeni  who  ndght  think  proper  to  take 
possession  under  their  security.  Therefore  it  appears  to 
me  that  the  prior  mortgagees  are  entitled  to  insist  upon 
their  rights  without  oommitting  a  contempt  of  oourt. 

That  being  so,  we  are  driven  to  inquire  whether,  under 
their  rights,  the  mortgagees  had  a  right  to  receive  thia 
sum  of  money.  In  other  words,  whether  Butler,  by  pay- 
ing it  to  the  mortgagees,  could  sneoeasf  ully  plead  pay- 
ment in  answer  to  a  daim  by  the  defendant,  the  leeaor. 
Thia  point  waa  raiaed  and  decided  by  the  Oourt  of 
Queen'a  Bench  aa  long  ago  as  1889  in  Johnson  v.  Jones, 
The  beadnote  there  states  "  to  an  avowry  for  rent  the 
tenant  may  plead  payment  of  it  to  a  mortgagee  to  whom 
the  premises  had  been  mortgaged  in  fee  before  the 
demise  to  the  plaintifE,  and  who  had  demanded  payment 
from  the  plafaitifr,  and  threatened  to  put  the  law  in  f oroe 
in  case  of  refusal.  Bnch  plea  is,  in  substance,  a  plea  of 
payment."  The  dziramstanoes  in  that  case  were  very 
similar  to  those  here.  In  the  present  case  the  mortgagees 
had  demanded  the  amount  due  from  Butler  to  the 
mortgagor  for  rent,  and  threatened  eviction  in  oaae  of 
refusal,  and  thezeupon  Butler  paid  it  to  them.  The  plea 
in  that  caee,  which  was  held  good,  ahow*  that  the 
tenant,  being  under  that  compulsion,  and  being  under 
that  eompulaion  by  the  default  of  the  lessor,  was  entitled 
to  treat  that  payment  aa  payment  to  the  leaaor*  Lord 
Denman,  a  J.,  said:  *'This  is  a  plea,  not  of  nil  habuit 
in  tenemenUs,  but  of  payment;  and  the  defect  of  the 
lessor's  title  is  shown  only  aa  a  medium  of  proof  that  the 
payment  was  for  the  benefit  and  by  reason  of  the  default 
of  the  lessor  himself.  8aps/ordy.  Fletcher,  4T.  B.  511, 
and  Taylor  v.  Zamira,  6  Taunt.  524,  are  therefore 
authoritiea  to  show  that  the  plea  is,  in  substance,  good." 
And  Littledale,  J.,  said :  '*  The  plaintiff  does  not  deny 
that  he  holds  aa  tenant  to  the  defendant ;  but  he  ahowa 
that  the  lease  was  made  subject  to  a  prior  charge, 
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namely,  the  moitgage,  wbich.  be  -was  compelled  to  pay. 
The  payment  was  of  money  not  claimed  as  rent,  but  as 
due  npon  the  loan  by  way  of  mortgage."  Mr.  Powell 
contended  that  that  case  was  wrongly  decided,  that  there 
was  no  compulsion  there,  and  that  notice  to  pay  the  rent 
to  the  mortgagees  nnder  such  a  threat  did  not  amount  to 
compulsion,  and  that  it  differed  from  the  case  of  a  rent- 
charge  where  the  rent-charge  owner  might  distrain  upon 
the  property.  But  the  interest  upon  the  mortgage  debt 
is  charged  upon  the  property,  and  to  my  mind  it  is  an 
immaterial  distinction  whether  the  tenant  is  liable  to 
distress  or  eviction ;  both  may  be  described  as  a 
compulsion  to  pay ;  and  if  he  pays  to  the  mortgagees 
under  that  compulsion  the  sum  due  to  his  lessor,  he  may 
set  up  that  payment  as  against  a  claim  by  his  lessor. 
That  case  has  stood  for  nearly  fifty  years,  and  has  been 
approved  in  CamMl  ▼.  Boodle,  and  by  Bramwell,  B.,  in 
Hickman  ▼.  Maehin.  I  think,  therefore,  that  that  case  is 
good  law  and  ought  to  be  followed,  and  that  the  decision 
applies  to  the  present  case.  The  judgment  of  the 
Divisional  Oourt  must  be  aflirmed. 

BowBw,  L.  J. — I  am  of  the  same  opinion. 

Appeal  diimissed. 

Solicitor  for  the  reoalfer.  A,  H.  Orowther. 

Solicitors  for  Butier,  Peacock  <fr  Ooddard^  for  Trevan" 
ton,  OuftUf  A  Bidley,  Bournemouth. 


Stgt  Coutrt  of  Wwtitt. 


Oban.  DiT. 
Eekewioh,  J. 


V  June  7,  8. 

COLLIFS  V.   OaSTLV.   (tf.) 

Vendor  and  fmrchoMr — Building  icheme — BesMdive 
eondUioM — Right  to  enforce  ^^Aheenee  of  mutual 
covenant. 

In  1856  the  oumer  of  an  ettaie  had  a  eeheme  prepared 
for  laying  it  out  ae  a  huilding  etMe^  and  bM  a  few 
plots  in  1857.  In  1882  oitJier  portione  were  offered  for 
«a/e,  hy  the  trusteee  of  the  late  owneTp  in  lota,  some  of 
which  were  aubfect  to  various  restrictive  eondUionSf  and 
the  others  of  which  were  free  from  any  restriction.  The 
plaintiff  B.  H,  O.  bought  several  of  the  free  lots  and 
one  of  those  suhfect  to  a  condition. 

In  1888  another  sale  took  place  of  the  various  lots  left 
unsold  in  1883  together  with  further  lots,  some  free  from 
restriction;  and  tJie  latter  were  bought  by  the  plain* 
tiffs.  In  1886  tJie  defendant  bought  certain  lots  origin- 
ally left  unsold  in  1882,  and  which  were  subfect  to  the 
condition  of  building  thereon  Jumses  of  the  value  of 
£1,800  each,  and  entered  into  a  covenant  in  the  reguir^ 
terms  with  the  vendors.'  The  plan  on  the  conditions 
showed  the  houses  built  on  certain  of  the  his  sold  in  1857. 
The  defendant  intended  to  build  houses  of  less  value 
than  £1,200  each  on  the  lots  so  purchased  by  him. 

EM  (following  Nottingham  Patent  Brick  and  Tile  Oo. 
V.  Butler,  34  W.  B.  405, 16  Q.  B.  D.  778),  thai,  though 
the  plaintiffs  could  not  sue  on  the  covenant  entered  into 
by  the  d^endant  with  the  truetees,  the  inference  from  the 
circumetanees  was  that  tJie  restrictions  as  to  building 
houses  of  a  certain  value  were  for  the  benefit  of  aU  the 
purchasers  of  lots  on  the  estate,  and  therefore  that  the 
plaintiffs  Ufere  entitled  to  an  infunetion  to  restrain  the 
defendant  from  building  houses  of  less  value  than  £1,200 
each* 

(a.)  Rieported  by  J.  W.  Grsio,  Esq.,  Barrister-at-Law. 


Trial  of  action. 

The  Marquis  of  Oamden,  in  1856,  being  the  owner  of 
the  Oamden  Estate,  near  Tunbridge  Wells,  had  plana 
prepared  for  the  purpose  of  laying  it  out  for  building,  and 
sold  a  few  plots,  the  purchasers  of  which  had  to  enter 
into  a  covenant  as  to  the  character  of  the  houses  to  be 
built  on  the  land. 

The  Marquis  of  Oamden  died  in  1875,  having,  by  his 
will,  devised  his  real  estate  to  trustees.  No  further  sale 
took  place  until  1882,  when  a  portion  of  the  estate, 
together  with  other  property  situated  at  Pembury,  some 
two  miles  away,  was  offered  for  sale  by  auction.  The 
conditions  provided  that  purchasers  of  certain  of  the 
lots  were  to  enter  into  a  covenant  with  the  trustees  of 
the  will  of  the  Marquis  of  Oamden,  their  heirs,  snooessQCs, 
and  assigns,  and  other  the  person  or  persons  for  the 
time  being  entitled  to  the  rents  and  profits  of  the 
unsold  part  of  the  Oamden  Estate,  BlmQar  to  that  entered 
into  by  the  purchasers  from  the  marquis  in  1856,  and 
also  to  erect  only  one  dwelliog-house  on  an  acre,  and  to 
expend  in  the  erection  of  each  house  £1,200  at  the  least 
The  purchasers  of  certain  other  lots  were  to  enter  into 
a  like  covenant  to  build  only  one  house  on  each  loi; 
and  to  expend  on  it  £1,200 ;  and  the  purchasers  of  ear- 
taiu  other  lots  were  to  bnUd  houses  costing  £1,000 
each.  The  remaining  lots  were  to  be  sold  free  of  rertrie- 
tion.  The  lots  sold  at  that  time  were  those  free  tmoi 
restriction,  which  were,  with  one  exception,  bought  by 
the  plaintiff  B.  H.  Oollins,  who  also  bought  one  of  the 
lots  subject  to  the  restriction  of  building  thereon  a  house 
worth  £1,000,  and  this  was  the  only  lot  subjeot  to  a 
restriction  that  was  sold  at  that  sale. 

In  July,  1888,  the  unsold  portions  of  the  estate  wen 
again  put  up,  together  with  other  land  not  preTioualy 
offered.  The  plan  attached  to  the  conditions  showed 
the  lots  which  had  been  sold.  Some  of  the  lots  were  to 
be  subject  to  a  restriction  as  to  building  houses  worth 
£1,000  each  and  £1,200,  as  the  case  might  be.  Hie 
rest  were  free  from  restriction,  and  were  bought  hj  tiite 
two  plaintiffs,  B.  H.  Oollins  and  J.  S.  S.  Douglas. 

In  1884  the  defendant  bought  the  lots  originaUj 
left  unsold  in  1882,  and  which  were  subjeot  to  re- 
strictions as  to  building,  and  subject  to  the  conditioiiB  of 
1888.    The  lots  were  oonveyed  to  him  in  1885. 

By  an  indenture  of  the  4th  of  June,  1885,  and  nuide 
between  the  trustees  of  the  Oamden  Estate,' of  the  one 
part,  and  the  defendant,  of  the  other  part,  the  defendant 
covenanted  with  the  trustees,  their  appointees^  heifs» 
and  assigns,  and  the  person  or  persons  for  the  time 
being  entitled  to  the  receipt  of  the  rents  and  profits  of 
such  of  the  lands  then  or  theretofore  part  of  the 
Oamden  Park  Estate  as  had  not  been  sold  since  the 
death  of  the  Marquis  of  Oamden,  to  eroet  onlj  one 
dwelling-house  on  each  of  the  lots  bought  by  hisa  at  a 
cost  of  £1,200  for  each  house. 

This  was  an  action  brought  by  B.  H.  OoUina  and 
J.  S.  S.  Douglas  alleging  that  the  defendant  intended  to 
build  on  the  land  bought  by  him  houses  of  less  valne 
than  £1,200  each,  and  claiming  an  injunction  to  reetrain 
him  from  dealing  with  his  land  in  breaoh  of  the  leetrio- 
tive  conditions  affecting  the  same  and  the  coTenenta 
entered  into  by  him. 

WarmingUm,  Q.O.,  and  Ohadufyck  Bedkjf.'-'^JMs 
case  falls  within  the  principle  of  The  NdlHngham  FoAstd 
Brick  and  THe  Go.  v.  BuHer,  15  Q.  B.  D.  261,  and  34 
W.  R.  405,  16  Q.  B.  D.  778.  There  was  a 
scheme  of  building,  to  the  advantage  of  which  sQl 
purchasers  have  a  right.  It  makes  no  difterenoe 
the  land  may  have  been  parted  with  at  different 
The  defendant  was  aware  of  the  previous 
sales. 

Barber^  Q.C,  and  Booth, — ^There  are  express  covai« 
ants  entered  into  by  the  defendant  with  oertaln 
antees.    If  liable  at  all  it  must  be  to  those 
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OOLIiINB  V.  OaSTLI. — SOOVBLL  V.  BbYAN. 


High  Ooubt. 


who  do  not  include  the  plaiiitifEB.  There  are  no  matael 
ODfenaotihera  ae  in  previoos  cases :  fFeilem  ▼.  JfoeOsr- 
memsW.U.  365,  L.  B.  2  Oh.  78 ;  Keatu  y.  Lyon, 
17 W.  K.  338,  K  B.  4  Gh.  818;  Mcukr  ?.  Haruard,  85 
W.B.570,4Gb.D.  718. 

KiowioH,  J. — It  Is  quite  clear  that  the  plaintifls 
aunot  utahitaiTi  this  action  on  the  ground  of  the  express 
eofBBsnt  eateicd  into  by  the  defendant  with  the  trustees 
of  the  Gamden  Estate,  as  thej  purchased  before  the 
ooTsnant  waa  entered  into,  and  are  consequently  neither 
appa&ateoi,  hsiis,  not  assigns  of  those  trustees.  The 
esse,  in  fast,  lesolves  itself  into  the  question  whether, 
usdar  all  the  faeta  and  circumstances,  the  plaintiffs  can 
be  held  cntitied  to  the  benefit  of  the  restriotions  im- 
posed on  oChsr  parts  of  the  property  of  which  they 
hare  penshased  a  portion.  The  reoent  case  of  the 
NoUingiamPaUni  BrUk  and  Tile  Co.  contains  an  apt 
ataterant  of  the  law  by  Wills,  J.,  on  questions  of  this 
kind  vUeh  has  been  approved  by  the  Court  of  Appeal. 
The  sstB  spplled  the  principles  of  the  courts  of  equity 
in  tte  Qoeen's  Bench  Di?lsion.  That  statement  of  the 
Javiv  Uading  on  me,  and  is  as  follows  :—'' Where  the 
sszue  vendor  aellin^  to  several  persons  plots  of  land, 
parts  of  a  larger  property,  exacts  from  each  of  them 
covenants  inapooSng  restrictions  on  the  use  of  the  plots 
sold,  wtUioixt  putting  himself  under  any  corresponding 
obOglslkkn,  it  ia  a  question  of  fact  whether  the  restric- 
^ons  aie  msnly  matters  of  agreement  between  the 
vendor  himself  and  Us  vendees  Imposed  for  his  own 
benefit  and  proteetioo,  or  are  meant  by  him,  and  under- 
Blood  1^  the  buyen^  to  be  for  the  common  advantage  of 
the  seroral  poiefaaeeis.  If  the  testriotive  covenants  are 
sifflply  fiir  tiie  benefit  of  the  vendor,  purchasers  of  other 
plote  of  land  from  the  vendor  cannot  claim  to  take  ad- 
wantage  oi  them.  If  they  are  meant  for  the  common 
advaatsge  of  a  set  of  purchasers,  such  purchasers  and 
their  assgns  may  enforce  them  inier  m  for  their  own 


The  Master  of  the  BoUs  and  Lord  Justice  Lindley 
sabstantJaTly  adopt  that  statement  of  the  law,  and  the 
UUer  makes  this  remark :— "  I  wish  to  add  that  I  think 
the  way  in  which  Wills  J.,  has  treated  KecOei  v.  Lyon 
and  that  daes  of  case  is  correct,  and  that  it  is  an 
iafscomof  fact  in  each  case  whether  the  purchasers  are 
boaad  tRla*  ae  by  such  covenants." 

These  li^  tiierefore,  no  necessity  for  me  to  endeavou^ 
to  dedaee  the  principle  from  the  oases  for  myself.  In 
sppIjiBg  fte  BoUingham  case  I  am  not  so  much  extend- 
lag  the  priadple  as  applying  It  to  a  set  of  facts  perhaps 
not  contBBplated  by  the  judge  who  decided  it.  The 
^oetriae  has  not  yet  been  folly  elaborated,  and  many 
I  must  be  left  imdeoided— as,  for  instance,  what 
(if  any)  the  plaintifiEs  would  have  had  If  the 
I  had  acceded  to  the  request  the  defendant  made 
ted  rcUsved  him  from  the  restrictions.  I  have  come  to 
^  eoDchision  that,  applying  the  law  as  laid  down  by 
^^^  J.,  the  restrictions  attached  to  this  land  were 
^  the  common  benefit  of  all  the  purchasers,  and 
^fi>a  pUntifCs  bought  on  the  faith  of  getting  the 
■dsBiil^^  of  them. 

OBs#Beii]]^  in  the  application  of    the  doctrine  is 

^^  tes  it  spply  as  well  to  cases  where  the  common 

'**i^d<v  is  patting  up  for  sale  the  whole  of  his  property 

"  to  easss  where  he  either  retains  or  declares  his  inten- 

ttm  of  leteiBlng  a  portion. 

TbehUeg  altcroatiTe  is  not  the  case  I  have  now  to 

whidi  ia  one  where  the  vendor  is  desirous   of 

J  the  whole,  though  not  all  at  once.    The  doctrine 

r  ^*oC  to  be  narrowed  to  a  case  where  all  the  property  is 

^  for  sale  once  for  all  according  to  a  scheme  not 

:  ^bs  departed  from.      The  property   In  question  was 

"jIlNally  laid  out  in  1856,  and  the  gradual  sale  of  por- 

*^**  waa  apparently  contemplated,  and  in  1882,  when 

^^  Chmden  trasteea  put  the  bnlh  of  it  up  fbr  sale,  the 


plan  attached  to  the  conditions  showed  certain  houses  as 
built  on  plots  sold  in  1857.  One  of  the  plaintifCs  bought 
at  that  sale.  In  1885  the  defendant  bought  some  lots, 
the  conditions  of  1883  being  made  applicable ;  and  ou 
the  plan  attached  to  the  conditions  those  houses  built 
on  the  lots  sold  in  1857  are  marked,  and  two  lots  are 
marked  as  sold,  one  being  that  sold  to  the  plaintiff 
OoUins. 

That  was  notice  to  the  defendant,  that  the  property 
had  been  laid  out  for  building  according  to  a  scheme, 
and  that  the  vendor's  intention  was  to  sell  portions  as 
found  convenient. 

It  has  been  argued  that  the  inclusion  in  the  sale  in 
1882  of  certain  property  at  Pembury  precludes  the 
application  of  the  doctrine,  as  it  would  be  diffloult  to 
say  to  which  property  the  benefit  of  the  conditions  was 
to  belong.  I  am,  however,  not  dealing  with  a  covenant 
which  would  have  to  be  strictly  construed,  but  have  to 
discover  the  intention  of  the  parties,  and  my  conclusion 
is  that  the  conditions  are  appUoable,  as  between  pur- 
chasers of  the  Oamden  Park  Estate,  for  the  benefit  inter 
se  of  thoee  purchasers. 

I  am  further  of  opinion  that  it  makee  no  difference 
that  the  conditions  were  different  as  regards  different 
lots,  and  that  some  were  sold  free  from  any  restrictions 
Such  variations  are  usual  and  expedient  in  laying  out  a 
building  estate,  and  ought  not  to  prevent  a  man  who  has 
bought  subject  to  one  set  of  conditions,  or,  may  be,  free 
from  any,  from  enforcing  different  ones  attaching  to 
other  lots. 

This  case  is.  as  I  have  said,  not  one  of  covenant, 
where  proof  of  damage  would  be  unneoessary,  as  it 
would  be  a  question  of  strict  right,  but  here  such  proof 
is  necessary.  Irrespective,  however,  of  direct  evidence, 
I  should  hold  that  a  man  who  has  bought  land  ou  the 
condition  that  on  neighbouting  land  only  houses  worth 
£1,200  each  are  to  be  built,  suffers  daoiages  if  houses  of 
less  value  are  built.  Evidence  has,  in  fact,  been  given 
of  damage— namely,  that  deterioration  in  value  of  the 
plaintiff's  property  has  been  caused  by  the  threatened 
action  of  the  defendants. 

Under  these  oircumstsnoes,  I  hold  that  the  plaintiffe 
are  entitled,  not  to  sue  the  defendant  on  the  covenant 
contained  in  his  purchase-deed,  but  to  enforce  that 
covenant  so  far  as  it  is  in  aocotdance  with  the  conditions 
subject  to  which  he  bought,  and  subject  to  which  the 
plaintiffs  knew  that  he  must  buy  it  the  vendors  did 
their  duty,  and  also  that  they  have  shown  sufficient 
damage  in  case  the  defendant  is  not  restrained  to  justify 
them  in  suing  in  this  court. 

Injunetion  granted. 

Solicitors  for  the  plaintiffs,  8oU,  Turnert  <fe  Knight, 
agents  for  Orippe  <fe  Sone,  Tunbridge  Wells. 

Solicitors  for  the  defendant,  Bmiih,  Stenning,  df  Oro/t, 
agents  for  PtarUee  A  Beeching,  Tunbridge  Wells. 


Q.  B.  Div.  (Day  and  Wills,  JJ.)  June  16. 

ScoYELL  V.  Bbyak.  (a.) 

County  court  furiediction — OoUieion  in  the  Thames — 
Admiralty  cause  — -  Damages  under  £50  —  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (31  dh  82 
Vict.c.n),ss.Z,6. 

By  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  t.  3,  county  courts  having  tidmiralty  Jurisdiction 
were  empowered  to  try  (inter  alia)  actions  /or  damage  by 
collision  where  the  amount  claimed  did  not  exceed  £300. 

(a.)  Reported  by  A.  H.  Todd,  Esq.,  Barrlster-at-Law. 
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High  Court. 


HOWABTH  V.  BbIABLST. 


High  Goubt. 


By  section  5  of  that  Act  eowU  appointed  hy  Order  in 
Oouned  are  alone  to  have  Juriedietion  in  each  dietrid  in 
any  admiraUy  eauee. 

Held,  tJuit  this  etaiute  did  not  take  away  from  county 
courts  not  Tiaving  admiraUy  furiedidion  the  power  to  try 
aetione  for  damages  for  collision  between  vessels  where 
the  amount  claim^  was  under  £60, 

Appeal  from  an  order  of  Haddleaton,  B.,  refusing  to 
order  a  writ  of  prohibition  to  issue  to  the  Judge  of  the 
Southwaric  County  Court  to  prohibit  him  from  trying  an 
action  for  damages  done  to  the  plaintiffs'  barge  in  the 
Thames  by  a  collision  with  the  defendants'  barge,  owing 
to  the  alleged  negligence  of  the  defendants.  The 
amount  sought  to  be  reoofered  was  £5  15s.  The 
grounda  for  the  application  to  Huddleston,  B„  was  ({hat 
this  was  an  admiralty  action^  and  such  a  cause  came 
within  the  jurisdiction  of  the  City  of  London  Court 
under  an  Order  in  Council  made  under  31  ii  32  Vict.  o. 
71,  s.  5. 

Oaskell,  for  the  defendants.— This  is  an  admiralty 
cause  within  the  meaning  of  section  8  of  the  County 
Courts  Admiralty  Jurindiction  Act  (81  ft  32  Viet.  c.  71). 
In  Heg,  t.  SoutTiend  County  Court  {Judge  of),  33  W.  R. 
754,  13  Q.  B.  D.  142,  the  oounty  court  was  held  to 
have  jurisdiction  by  virtue  of  32  ft  38  Vict.  c.  61,  6.  2. 
That  was  not  an  admiralty  cause. 

Back,  for  the  plaintiiEs,  was  not  called  upon. 

Day,  J.— I  think  this  appeal  must  be  dismissed.  The 
county  court  had  jurisdiction  to  try  such  a  case  as  this 
before  the  Act  of  1868,  and  there  is  nothing  in  the  Act 
to  show  that  the  Legislature  had  any  intention  to  take 
away  that  jurisdiction. 

Wills,  J. — I  am  of  the  same  opinion.  The  Act  of 
1868  gave  Che  oounty  courts  a  new  jurisdiction,  and  did 
not  take  away  the  old  one  which  they  had  under  the 
original  Act  of  1846  (9  ft  10  Vict.  o.  95).  If  it  were 
necessary  to  resort  to  the  remedies  and  powers  which  the 
Act  of  1868  gave  to  the  county  court,  then,  no  doubt, 
the  case  would  come  within  the  class  of  admiralty 
causes  to  deal  with  which  special  courts  have  been 
nominated  in  the  Privy  Council  Order.  That  is  not 
necessary  in  the  present  case.  y 

Appeal  dismissed. 

Solicitor  for  the  plaintifEs,  Famfieids. 

Solicitors  for  the  defendants,  Keane,  Marskmd,  Jk 
Boyden. 


Q.  B.  Di?.  (Lord  Coleridge,  I  t        1 1 

C.J.,  and  Denman,  J.)      f  •^'»»«  ^^• 

HowABTH  V.  Bbeaslet.  (a.) 

Medical  Act,  1858  (21  A  22  Viet.  c.  90),  ss.  31,  32— 
Apothecaries  Act  (55  Oeo.  3,  c.  94),  ss.  20,  21 — Un* 
qualified  practitioner  acting  as  assiitant — Right  to 
recover  for  services  rendered — BegittratUm. 

A  qualified  medical  practitioner  cannot  recover  for  the 
services  rendered  or  medicine  given  by  his  unqualified 
and  unregistered  assietant  ai  a  branch  estaHishment,  the 
qualified  practitioner  not  being  consulted  on  the  case  in 
question  by  the  unqualified  man. 

This  was  an  appeal  from  the  judge  of  the  Hunted 
Court  at  Salford. 

J.  L.  Fitzmaurice  was  a  duly  qualified  medical 
practitioner,  registered  under  the  Medical  Acts,  and 
residing  at  Bury.  His  brother,  A.  Fitzmaurice,  who  was 


(a.)  Reported  by  Sir  Shsrston  Baxib,  Barrister-at-Law. 


not  qualified  to  practise  medicine  or  surgery,  nor  oertifl- 
cated  to  act  as  an  apothecary,  managed  a  branch  estab- 
lishment at  Elton  on  his  b^ialf.  A.  FitEmanrlee  had 
consulted  his  brother  In  difficult  cases,  but  had  alone 
r^idered  the  serricee  and  supplied  the  drugs  in  the  oaes 
in  ^eetion,  and  had  not  consulted  bis  brother  in  any 
way.  All  the  drugs  and  medicines  at  the  Elton  branch 
were  bought  and  paid  for  by  J;  L.  Fitamaurioe.  The 
plaintiff,  as  assignee  of  the  creditors  of  J.  L.  Fitsmaurloe, 
brought  an  action  to  reooTer  from  the  defendant  ahstfgcs 
for  medical  attendance  and  serTicee  rendered  to  btm, 
and  for  the  cost  of  medioines  and  drugs  supptwd  ts 
him. 

The  Judge  nonsuited  the  plaintiff  on  the  ground  that 
the  Medical  Act,  1858  (21  ft  22  Vict.  o.  M),  and  ths 
Apothecaries  Act  (55  Geo.  3,  c.  94)  barred  the  right  to 
recover. 

T,  W.  ChiOy  moTcd  on  behalf  of  the  appellant. 

0,  A,  BusseU,  for  the  respondent,  was  atopped  bj  fhs 
oourt. 

Lord  CoLBRiDGB,  C.J. — ^The    question   whether    the 
learned  judge  was  right    in  nonsuiting  the  plaintiiF 
depends  on  the  relation  between  J.  L.  Fitwnanriee  and 
his  brother,  A.  Fitzmaurice.    This  relation  haa  not  been 
▼ery  clearly    defined;    they  were    either  partncn,  or 
master  and  servant.    Then  J.  L.  Fitzmaurice,  who  Is  the 
qualified  practitioner,  sues  for  serrices  which  bo  has  not 
personally  rendered,  but  which  have  been  rendered  bj 
his  brother.    J.  L.  Fitzoiaurice  gave  no  adrioe  wbafeever 
in  regard  to,  and  never  even  saw,  the  defendant.     If  ke 
bad  given  advice,  and  his  brother  (the  unqualified  man) 
had  been  merely  the  ministering  hand  under  his  direotiag 
brain,  I  should  be  prepared  to  hold  that  the  aervioes 
were  his.    I  think  this  view  is  consistent  with  oonuBoo 
sense.    Further,  we  have  to  consider  an  Act  of  Pazlis- 
ment  the  provisiona  of  which  put  an  end  to  the  plaialifrs 
right  to  sue.     The    Act  says,   "  no  person  shall  he 
entitied  to  recover  any  charge  in  any  oooK  of  law 
for    any  medical    or    surgical    advice,  attendance,  or 
for   the   performance   of    any  operation,    or   for   any 
medicine  which    he    shall    have  both  preaoribed  and 
supplied  unless  he  shall  prove  upon  the  trial  that  he  ia 
registered  under  this  Act."      The  qualified  man  Ikaa 
brought  this  action,  has  proved  that  he  was  regivteiedy 
but  he  sued  for  medical  attendance  which  he,  penoaaUy» 
did  not  render  at  all.    None  of  the  services  sued  foe 
were  rendered  by  the  plaintiff,  and  therefore  he  oaanot 
recover  for  services  which  were  rendered,  without  an^ 
reference  to  himself,  by  another  man  who  stood  in  an 
indefinite  relation  towards  him.     It  is  iomaterial.   I 
think,  what  that  relation  was,  perhaps  we  vuj  consider 
it  as  that  of  master  and  servant,  and  say  that  the  maatec^ 
cannot  recover  for  services  with  no  part  of  which  be  hs^j 
anything  to  do.    I  do  not  think  that  any  of  tbe  caaer 
oiled  are  in  oonfiict  with  this  view.    A  case  which  ia  thi 
converse  of  this,  Jk  la  Mosa  v.  Prieto,  16  G.  B.  K. 
578,  shows  strongly  what  the  opinion  of  the  oourt  wooli 
have  been  in  the  present  case.    As  to  the  earlier 
of  Turner  v.  BeynaU,  11  W.  R.  700, 14  O.  B.  K.  S.  3 
and  Haffidd  v.  Mackenzie,  10  Ir.  C.  L.  Jt.  289.  if  they 
in    conflict   with   the   later  cases  I  prefer  to   folio 
the   latter.       As    a   judge    sitting    at   Nisi    Frii 
I  should  always  have  been  extremely  reluctant  to  folio 
Turner  v.  ReynaUf  for  it  seems  to  me  to  lay  down  ti 
law  contrary  to  the  intent  of  the  Act,  as  ia  pointed  oat  i 
Leman  v.  uouseley,  23  W.  H.  235,  L,  B.  10  Q.  B.  66.  Th 
later  cases  are  more  satisfactory  than  the  earlier  oaeai  F< 
the  above  reasons,  upon  the  plain  words  of  the  .  _ 
and  upon  the  facts  as  found  oy  the  learned  judge— 
that  the  services  were  not  rendered  by  the  qualified 
—I  think  that  the  nonsuit  was  tight 

DamcAN,  J. — I  am  of  the  same  opinfon.    I  n«ed  H 
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Hnn  OacKt.                                                  Ex  pabti  Bbowm. 

HiClH  COVBT. 

add  man  tbaa  tbat  I  oonoiir  ia  what  my  lord  has  said 
•boat  TuTMr  t.  AynoZZ  and  Haffield  ▼.  Machanzie,  It 
is  for  the  plaintiff  to  pfOTO  that  the  medical  eerfioee 
-mn  reodmd  hj  a  duly  qualified  practitioner.  Thia  he 
ha  not  piofed.  He  has  only  shown  that  another  person , 
vitlioat  in  any  way  oonanlting  him,  rendered  them. 
Tbfl  woA  was  not  dona  for  the  patient  by  the  qualified 
BSD,  sod  his  aasig^iiee  cannot  reooYer  as  for  work  done 
bffiieiemnt  of  the  qualified  man.  Looking  at  the 
Act,  I  think  thas  a  xegistered  practitioner  cannot  gife  a 
lOTing  authority  to  an  unqualified  person  to  practise  in 
his  name  without  oonsultinf;  him  or  taking  his  advice 
and  then  sue  for  tbe  Bexnoes  rendered  by  such  person. 
The  servieai  zoDdered  by  A.  Fitzmanxice  were  in  np  way 
tbe  serrieei  of  J.  Ij.  Fitzmanrice. 

Sdidfan  Ibr  tbe  plaintiiE,  Priichard,  EngUfield,  A 
Co.,  ixBMur,  Bury. 


for    the   defendant,   Chuter  S  Co.,    lor 
BMtsfdMMf  Bury* 


IS  BANEHTIPTCT. 


Q.  B.  BiY.  ICave,  J.) 


Jan.  11. 


Ex  parU  Bbown. 
A  n  SuyFiBLD  &  "Watts,  (a,) 

Beiidiot^s  limfir  cMU^^Adtion  for  dUBoluiion  of  part" 
merskipSaakniiptcy — Tran$fer  to  Bankruptcy  Court 
— Claim  of  landlord  for  rerd^^Preferenct — Bank' 
nipfey  Ad,  1883  (46  S  47  Yid.  c.  52),  a.  108— Coafa. 

Oa  April  6y  1S87,  an  order  was  made  diroding  tho 
ffOBbm  Qffobded  4n  an  acUon  for  diuoluHon  of  part* 
9ienkip,fddA  had  heen  tramferred  to  the  Bankntpioy 
Comithpay  omr  ihe  halance  of  moneys  in  his  hande  9o 
ihemika»rinihe  aeHon  in  re^pod  ofhU  code.  At  this 
ftmtttoosK  was  not  informed  that  a  daim  had  been 
pnmoedff  made  to  the  receiver  by  tlie  landlord  of  the 
boMknftt  fremieee  for  rent  due  which  ?iad  not  heen 
poM.  TJm  order  of  April  6  had  not  heen  OMnplied 
MflSi,  and  tibe  racatvar  now  applied  to  the  court  for 
dirediem. 

Held,  that  the  order  of  April  6  mud  he  modified  to  the 
exleaiihat  the  amount  due  to  the  landlord  eJiotUd  he  paid 
to  Atn,  and  l&a  remainder  to  the  eolicitor,  and  thcd  the 
nenwer^  hdng  the  pereon  reaponeible  for  the  difficulty 
«UeA  had  arieen,  mud  he  personally  liable  for  cotte. 

Ap^ieatloii  by  the  reoeiYer  appointed  in  an  action  for 
CaofaitiaaoC  partnership  for  direetiona. 

Ia  1886  an  action  for  dissolution  of  partnership  waa 
ewrwetneed  by  the  debtors  in  the  Chancery  DlYision,  one 
Bnisbaw  Brown  being  appointed  receiver  in  that  action. 
la  iwnspqnaince  of  the  bankruptcy  of  both  partners  the 
aettoavas  subsequently  transferred  to  the  Bankruptcy 
Gomft  md  afterwards  stayed,  and  on  April  6,  1887,  an 
Older  WIS  made  that  certain  moneys  in  tbe  hands  of  the 
'ceeffuribould  be  paid  by  him  to  Mr.  Pollen,  the  solici- 
tor in  ttapartnerahip  aotion,  io  reapect  of  his  costs.    It 
was  aOe^ed,  however,  that  on  this  oooaaion  the  attention 
ai  Ifae  court  was  not  called  to  the  fact  that  on  March  19 
a  elaim  had  been  made  upon  the  receiver  by  the  land- 
laid  of  premiaes  occupied  by  the  bankrupta  for  rent, 
aad  the  older  of  April  6  not  having  been  complied  with 


{^  Beported  by  0.  F.  Mobbxll,  Esq.,  Barriater-at- 
Law. 


application  waa  now  made  by  the  receiver  for  direetiona 
The  amount  in  the  receivei'a  handa  was  £84 ;  tbe  claim 
of  the  landlord  amounted  to  iS49 ;  an4  the  ^oliqi^r'p 
bill  of  oosta  to  ove^r  ^lOO. 

H.  Lynn,  for  the  receiver.— >At  the  motion  on  April  6, 
when  the  order  waa  made  for  tbe  receiver  to  pay  over 
the  balance  in  hia  handa  to  the  aolioitor  in  respect  of  his 
costs  in  the  aotion,  tbe  receiver  was  not  separately  re- 
presented, and  the  attention  of  the  court  was  not  called 
to  the  fact  of  the  landlord*«  notioe  of  claim  of  March  19. 
Under  the  oircnmetance^  the  receiver  asks  the  court  for 
direetiona. 

F.  C,  Willis,  for  the  landlord.— If  on  April  6  the 
court  had  had  any  knowledge  that  any  sum  was  owing 
to  the  landlord  for  rent  it  would  not  have  made  the 
order  it  did,  and  I  aak  that  it  may  be  Ya^e4« 

Dundae  Gardiner,  for  the  aolioitor.-«Any  order  made 
on  April  6  muat  be  binding  on  the  receiver,  and  he  had 
no  right  to  disobey  it.  If  he  neglected  to  tell  the  court 
of  the  landlord's  claim  he  muat  bear  the  loaa.  Further, 
I  aay  that  the  landlord  haa  no  right  as  against  the  soli- 
citor to  the  money  recovered  in  tbe  aotion.  A  lien  is 
given  to  the  solioitor,  and  the  interest  of  every  party  is 
liable  to  pay  his  costs.  There  is  a  first  charge  to  the 
solicitor  on  money  recovered  in  the  action. 

Oatb,  J.— This  ia  an  application  on  the  part  of  the 
receiver  in  an  action  of  BufflM  v.  Watte  for  directioaa 
with  regard  to  the  payment  of  moneya  in  his  hands  as 
receiver.  On  April  6  application  was  made  to  mo  for  an 
order  that  the  receiver  be  discharged,  and  I  made  an 
order  that  the  receiver  pay  over  the  balance  of  moneys 
in  his  hands  to  the  solicitor  in  the  aotion,  it  being  then 
stated  to  me  that  the  costs  exceeded  the  amount  in  his 
hands.  But  it  was  not  stated  that  a  sum  wa^  dc(e  and 
owing  to  the  landlord  for  rent,  of  which  he  had  given 
notioe  to  the  receiver  on  March  19.  Had  I  known  that 
there  was  that  claim  I  should  not  have  made  the  order 
I  did  make.  It  is  olear  that  a  aolioitor'a  lien  ezteuda 
only  to  the  net  proceeds  recovered  in  an  action,  and  he 
haa  no  right  to  the  groaa  proceeda.  It  might  juat  as 
well  be  said  that  he  would  have  tbe  right  to  the  groaa 
proceeda  of  the  aale  of  the  stock  in  trade  without  having 
regard  to  auotioneer'a  chargea,  &c.  If  I  had  known 
of  thia  claim  in  April,  I  ahould  have  made  an  order  that 
the  receiver  ahould  first  pay  the  claim  of  the  landlord, 
and  that  the  balance,  being  the  net  proceeds,  should  be 
handed  to  the  solioitor  for  his  costs.  The  money  has 
not  been  handed  over,  and  the  landlord  applies  that  the 
rent  may  be  paid,  and  I  think  he  was  quite  justified  in 
asking  for  it.  The  business  was  carried  on  in  the 
premises  in  question  and  the  rent  is  due.  Oonsequently 
the  order  of  April  6  must  be  modified  to  this  extent,  and 
the  receiver  must  be  ordered  to  pay  the  £49  to  the  land- 
lord, and  the  remainder  will  go  to  the  solicitor.  Then 
with  regard  to  the  costs.  The  landlord  dearly  ought  to 
have  his  costs.  He  gave  notice  to  the  receiver  on 
March  19,  and  my  atteotiou  ought  to  have  bee^  called 
to  tbat  notioe.  There  remains,  however,  the  folioitor 
and  tbe  receiver.  Mr.  Fallen,  the  solicitor,  has  9Worn 
that  he  had  not  notioe  of  this  claim  of  the  landlord,  and 
although  the  receiver  says  that  the  solioitor  or  his  olerk 
waa  informed  of  the  receipt  of  the  laudlord'a  letter  of 
March  19,  his  statement  is  not  to  my  mind  altogether 
satisfactory.  That  being  so,  the  person  who  hap  brought 
about  all  tbe  difficulty  is  the  receiver,  and  he  haa 
brought  it  about  simply  by  not  stating  that  the  claim 
had  been  made.  He  had  money  in  his  pocket,  and  I 
cannot  see  why  he  did  not  pay  the  landlord.  So  on  tbe 
order  of  April  6  being  made  he  kept  the  money  in  his 
pocket  and  paid  neither  the  solioitor  nor  the  Undlord, 
and  it  is  not  until  July  12  that  he  oomes  to  the  coi^rt 
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Hies  OovBT. 


Ex  PABTB  EaAL  op  StBATHKORB. 


HlOH  OOVBT. 


for  direotioiit.  Therefore  the  reoeiver  mutt  paj  the 
coits  of  the  landlord  and  the  oosts  of  the  eoUoltor,  and 
he  mutt  pay  them  out  of  hit  own  pocket,  and  not  out  of 
the  fund,  whioh  would  not  be  fair  on  the  aolioitor,  and 
he  mutt,  of  courte,  pay  hit  own  ooste. 

Order  accordingly. 

Solidtora  fox  the  reoeiYer,  Baker  tb  Naime. 

Solioitora  for  the  landlord,  Jenninga  <fe  8<m$. 

Solicitor  for  the  tolicitor,  T,  J.  Ptdleiu 


.(!•  B,  DiT.  (Oave  and  Grantham,  J  J.)  Jan.  34. 

ie  Eabl  of  Sthathmobb. 
In  re  Biddkll.  (a.) 

Bankruptcy  noiice^^"  Final  fudgmeni  **-^Order  die" 
mieeing  adion  in  Chancery  Divition,  wUh  caU'^ 
Bankrujftcy  Ad,  1888  (46  <fe  47  Vict,  c  5S),  $.  4, 
iuh'Sedicn  1  (g). 

The  plaintiff  in  an  adion  in  the  Chancery  Divieion 
claimed  to  be  entitled  to  eetatee  belonging  to  the  defend' 
antj  but,  in  default  of  a  proper  etat^netU  of  daim,  an 
ofitr  %na%  made  diemiaeing  the  adion  for  want  of  proac' 
cution,  with  coete.  A  bankruptcy  noHcie  wae  eubeequenily 
served  on  the  plaintiff  in  reepect  of  eueh  coete. 

Held,  that  the  order  in  quedion  wa$  not  a  "final 
judgmtni  "  within  the  mining  of  eedion  4,  eub^eedion 
I  (g),  of  the  Bankruptcy  Ad,  1883,  upon  which  a  bank^ 
ruptcy  notice  could  befound/ed. 

Appeal  fiom  a  dedeion  of  the  regittrar  of  the  oountj 
court  at  Neweattle  ditmit^ing  a  petition  for  a  reoeiving 
order. 

The  cage  raised  the  question  whether  an  order  dis- 
misting  an  action  in  the  Ohanoerj  Di?ftion  of  the  High 
Court  with  oostt  wat  a  *<  final  jadgment'*  withio  the 
meaning  of  tection  4,  aub-tection  1  (9),  of  the  Bank- 
ruptcy Act,  1883,  to  at  to  oonttitute  the  failure  to  com- 
ply  with  the  termt  of  a  bankruptcy  notice  founded  upon 
tuoh  order  an  aet  of  bankruptcy  upon  which  a  petition 
oould  be  preeented  againtt  the  debtor. 

An  action  had  been  commenced  in  the  Ohanoery 
DiTition  againtt  the  Earl  of  Strathmore  by  the  debtor 
Biddell,  who  claimed  to  be  entitled  to  large  ettatee  now 
held  by  the  Earl  in  Yorkthire  and  Durham,  The  plain - 
tiil,  howcTer,  appeared  unable  to  frame  a  proper  ttate- 
ment  of  claim,  although  leave  to  amend  wat  given  on  two 
or  three  occadone,  and  on  the  10th  of  June,  1887,  an 
order  wae  made  by  North,  J.,  ordoring  that  the  action  do 
ttand  ditmiated  for  want  of  protecution,  and  the  coata 
to  be  paid  by  the  plaintifE.  Thete  cottt  were  taxed  at 
£53,  and  not  being  paid  a  bankruptcy  notice  wat  iatued 
agahitt  the  debtor,  but  the  petition  for  a  reoeiTing  order 
wat  ditmiated  by  the  couaty  court  regittrar  on  the 
ground  that  the  order  in  queetion  wat  not  a  '*  final  Judg- 
ment" within  the  meaning  of  taction  4,  tub-tection 
1  (pX  0'  the  Bankruptcy  Act,  1883. 

The  Earl  of  Strathmore  now  appealed. 

Napier  Eiggina,  Q.C,  and  Htephen,  for  the  appellant. 
— ^The  order  put  an  end  to  the  action.  It  had  all  the 
elementt  of  finality  and  wat  in  efieot  a  Judgment. 

They  referred  to  Ex  parte  Sehmiiz,  In  re  Cohen^  32 
W.  B.  813,  12  Q.  B.  D.  509 ;  Ex  parte  Chinery,  In  re 
Ghimery,  32  W.  B.  489,  12  Q.  B.  D.  342;  ExparU 
Moore,  In  re  FaithJuU,  33  W.  R.  438,  14  Q.  B.  D.  627. 

(a.)  Bepoited  by  0.  F.  Mobrbll,  Etq.,  Barritter-at- 
Law. 


J.  L,  WaUon,  for  the  debtor.— The  regittrar  wu 
bound  by  the  authoritiee,  and  could  make  no  other 
order  than  he  did.  Thit  order  wat  made  under  oid.  97, 
r.  1,  B.  8.  C,  1888,  and  the  only  jurisdiction  of  th« 
court  wat  to  make  an  order  at  dittioguiBhad  from  a 
judgment.  That  view  it  confirmed  by  the  wording  o( 
the  forma  in  the  appendix  to  the  general  rnlti.  A  dia* 
Unction  it  reoogniced  between  a  judgment  and  an  oider 
in  an  action.  Where  Judgment  it  obtained  the Utigatioiiia 
at  an  end,  and  no  perton  can  refive  it.  Here  then  ii 
nothing  to  preclude  the  plaintiff  from  bringing  anotbet 
action  on  the  tame  daim.  There  hat  been  no  adjadioa- 
tion  on  the  litis  eonteetatio. 

Oatb,  J.— I  am  of  opinion  that  the  appeal  muit  be 
ditmiaaed.  We  hare  to  decide  whether  the  order  aade 
in  thit  oate,  by  which,  in  default  of  a  atatement  of  cliin, 
the  action  wat  ditmitted  for  want  of  protecutbn,  ii  a 
'*  final  Judgment "  within  aeotion  4,  tub-teotion  1  {g), of 
thei  Bankruptcy  Act,  1883.  I  adopt  the  interpratatioa 
given  by  Lord  Selborne  in  the  oate  of  Ex  parte  Moon, 
InreFaithfuU,  where  he  tayt,  "  To  conttitute  anoidir 
a  final  judgment  nothing  more  ia  neceatary  than  tbit 
there  ahould  be  a  proper  litie  eontedatio  and  1  i!a«l 
adjudication  between  the  partiet  to  it  on  thewnU." 
That  carriet  the  case,  I  think,  to  the  extent  o(  mfH 
that  thit  order  ia  a  judgment,  and  if  there  were  nonfib 
word  at  '<  final "  in  the  tection  it  might  be  that  a  buib- 
ruptcy  notice  oould  be  founded  on  it.  But  the  void 
<' judgment"  ia  qualified  by  the  word  «<fina],''  and 
Lord  Selborne  aaya,  **  a  proper  litie  conteetatio  and  1 
final  adjudication  between  the  partiea  to  it  on  tbt 
merite."  Here  there  haa  not  been  a  final  adjudioatioo 
on  the  mcrite.  The  order  it  to  far  final  that  thia  partko- 
lar  order  cannot  be  re -opened,  but  it  ia  not  a  fioal 
adjudication  of  the  matter  between  the  liUgante.  "^ 
matter  in  diapnte  waa  the  title  to  oertaln  eaUtea,  8d<1 
with  regard  to  that  it  ia  not  a  final  adjudicatioo.  It 
ia  open  to  tbe  plaintiff  Biddell,  provided  that  be  can  fbd 
aomeone  aufficiently  akilful  to  frame  for  him  a  propet 
atatement  of  claim,  to  bring  a  freah  action  in  which  tbe 
qneation  would  ha? e  to  be  adjudioated  upon,  and  when 
that  it  done  in  tuch  a  way  at  to  prevent  another  tetioa, 
thete  then  would  be  a  final  adjudioation. 

Gbantuam,  J. — I  am  of  the  tame  opinion,  and  praeti- 
cally  I  think  the  caae  of  Ex  parte  Schmitz,  In  ft  CoKeu, 
U  binding  on  ut,  where  it  wat  held  that  the  fact  that  au 
order  had  been  made  againat  the  defendant  ragairm; 
him  to  pay  the  taxed  coata  in  an  aoUon  within  a  'paci- 
fied time  did  not  constitute  auoh  order  a  ^<  iintl  ]»<><* 
ment"  within  the  meaning  of  the  aeotion. 

Appeal  diemieeed, 

Solioitora  for  the  appellant.  Western  A  Son*, 

Solicitor  for  the  reapondent,  Stanford^  Kc«CMtle* 
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Gbffir  OP  Appsal. 


Iir  Bs  Lakoashxbb  Cotton  Spimrnio  Oo. 


OOCRT  OP  ApPBAIm 


Cot»t  tf  flwraL 


AoB  CbtB.  DiT. 


Hay  4,  5. 


h  r$  LdjrcASHiBE  Cottok  Sphtninq  Co. 
JEx  parU  Cabitslley.  (a.) 

Cmpany^Winding  up — DiHr^u  for  reni^Lwve  of 
edai-^AUommeai  datue  in  mortgage-^OompanieB 
Ad,  186S,  If.  87,  163. 

Ik  L  Co,  morigaged  certain  ooUon  miU$  and  Hm 
madMoy  tkartin  to  W.  The  deed  eoniained  a  clauee 
hf  wikkUke  L.  Co.  aitomed  ienanti  to  W.  <U  an  annual 
rod,  A  winding-up  order  wa$  $uh§€quenily  made 
agaiiui  ik  cempany,  and  the  official  liquidator  remained 
in  fmmkm  of  the  miUe  with  a  view  to  selling  them  a$ 
agoie§cHuem,  He  expended  money  in  keeping  up  the 
nUtttini  maehineryt  but  he  did  not  actually  work  them. 
The  mMigagtetf  who  were  the  executore  of  C,  to  whom 
W,  had  imniferred  the  mortgage^  aeguieeeed  in  this 
orrMgemeiU,  heUeving  it  to  be  for  the  benefit  of  all 
fiartUtnderuled. 

Tk6  metigageu  applied  to  the  court  for  leave  to  die* 
tnin  for  OM  ycor^i  rent  due  under  the  attornment  elauee 
lohieK  had  eecnud  since  the  winding-up  order* 

Held,  Aot  nek  leave  must  be  refused,  as  no  special 
«9«(i9  w/alow  o/  the  mortgagns  had  been  proved,  and 
<^<,  OR  tte  mdenci,  it  was  shown  that  the  premises 
reaaisfd  ie  ike  ooa^ion  of  the  liquidator  for  the  Joint 
beaeJU  o/iieeoetpany  and  the  mortgagees. 

A  mortgagee  with  an  attornment  clause  does  not  stand 
insofeseeraUea  poeition  as  an  ordinary  landlord. 

In  re  ftfaaU  Goal  Hiniug  Co.,  13  W.  B.  219,  4  De  G. 
lAS^mjeliowed. 
Msioi^oflSfatth,  J.,  affirmed. 

Appeil  from  a  deeUion  of  North,  J.,  in  ohamberf. 
Bj  uindeDtim  of  mortgage  dated  the  28tb  of  October, 
1878,  the  LuMMhire  Cotton  Spianiog  Co.  (limited) 
c<»^«dto  B.  Wbittaker  in  fee  aimple  oertain  cotton 
■flb  atEojton,  in  the  county  of  Lancashire,  and  the 
^nk«Mi  and  bnUdinga  held  therewith,  and  assigned  to 
urn  Oe  msohinery  and  flxtnres  therein  by  way  of 
^9V«  for  seonring  the  repayment  of  £22,000,  with 
ntemt  at  lis  per  cent.  The  indenture  contained  a 
euoMbyvhich  the  company  attorned  tenants  to  the 
'"^''^^  at  an  annual  rent  of  £1,595. 

The  mortgage  was  transferred  by  Wbittaker  to  J. 
^w  He  died  in  June,  1885,  having  by  his  wUl 
•ppooited  W.  Carnelley  and  three  other  persons  his 
amiton. 

hkHorember,  1885,  an  order  was  made  to  wind  up 
a»  company,  and  the  official  liquidator  remained  in 
pnmculuu  of  the  mills  with  a  view  of  selling  them  as  a 
l"Dgcoooem.  He  expended  money  in  keeping  up  the 
^  lod  the  machinery,  but  he  did  not  actually  work 
^^  The  mortgmgees  acqaiesced  in  this  arrangement, 
|^«%  it  to  be  for  the  benefit  of  all  parties  interested, 
g^^ortgsgees  applied  to  North,  J.,  in  chambers  for 
■^to  distrain  for  one  year's  rent  due,  under  the 
^»Mat  danae,  on  the  31at  of  December,  1886,  and 
tenfmed  the  application, 
fnmdkis  deeieion  the  mortgagees  appealed. 

,^^«%.  Q.O.,  and  W.  P.  Beale,  for  the  appellants.— 
^<|ipel]anta  ought  to  be  aUowed  to  distrain  for  the 
^  vUsh  baa  moerued  since  the  order  for  winding  up. 
J^  J.,  was  of  opinion  that  the  possession  by  the 
^^udsfeor  was  for  the  Joint  benefit  of  the  company  and 
^IfMtgageea,  and  therefore  that  the  doctrine  laid 
**«  in  lure  Bridgwater  Engineering  Co.,  12  Oh.  D. 


1^)  ^spotted  by  W.  Ithcbt  Coos,  Esq.,  BairistCT^at- 


181, 27  W.  B.  Dig.  46,  applied,  and  that  leave  to  distrain 
ought  not  to  be  given.  But  the  evidonoe  doea  not  show 
any  raqneat  by  the  mortgagees  to  the  liquidator  to 
retain  possession.  The  principle  which  underlies  all  the 
oases  on  this  point  is  that  a  liquidator  after  a  winding 
up  order  has  been  made  must  discharge  in  fall  every 
obligation  undertaken  by  him  for  the  benefit  of  the 
ertate  of  a  company.  In  the  present  case  the  object  of 
the  liquidator  in  retaining  possession  after  the  winding 
up  order  was  that  he  might  thereby  be  entitled  to  sell 
the  property  more  advantageously.. 

They  referred  to  In  re  Oak  Pits  Colliery  Co.,  30  W.  R. 
759,  21  Oh.  D.  322  ;  In  re  Progresa  AsBuraace  Co., 
L.  B.  9.  Eq.  870,  18  W.  R.  Oh.  Dig.  57 ;  la  re  North 
Yorkshire  Iron  Co.,  26  W.  B.  867.  7  Ob.  D.  661 ;  In  re 
Brown,  Bayley  A  Dixon,  30  W.  R.  5,  18  Ob.  D.  649 ; 
In  re  Lundy  Granite  Co,,  19  W.  B.  609,  L.  B.  6  Oh. 
462  ;  Ex  parte  Voisey,  31  W.  R.  19,  21  Oh.  D.  442 ;  Sx 
parte  Villiame,  26  W.  B.  274,  7  Ob.  D.  138 ;  In  re 
Exhall  Coal  Mining  Co.,  13  W.  B.  219,  4  De.  G.  J.  k  S. 
377. 

Biggins,  Q,C,,  and  Chadwyck  Eedley,  for  tbo  liquida- 
tor.— Before  the  court  will  grant  a  landlord  leave  to  dis- 
train after  a  winding  up  order  has  been  made,  he  must 
show  that  there  is  some  reason  which  renders  it  iaequltable 
that  the  company  sboold  avail  themselves  of  the  fetter  im- 
posed by  section  163.  This  the  appellants  have  failed  to  do 
in  the  preseot  case.  The  evidono  shows  tbat  the  liquidator 
retained  possession  of  tbe  premises  of  tbe  company  for 
the  joint  benefit  of  tbe  company  and  the  mortgagees. 
Besides,  the  caae  of  a  mortgagee  with  an  attornment 
clause  is  not  within  the  cases  wbioh  have  been  cited  on 
behalf  of  the  appellants.  Leave  to  distrain  should  there- 
fore be  refused. 

They  referred  to  the  Companies  Act,  1862,  ss.  87, 
163 ;  In  re  Bridgwater  Engineering  Co. ;  In  re  Exhall 
Coal  Mining  Co. ;  In  re  Progress  Assurance  Oo. ;  In  re 
Oak  Pits  Colliery  Co. ;  In  re  Lundy  Qr anils  Co, 

Buckley  replied. 

CoTToir,  L.  J. — This  is  an  application,  by  way  of  appeal, 
for  liberty  for  the  mortgagees,  who  have  an  attornment 
clause  and  claim  to  have  the  right  of  a  landlord,  to  dis- 
train unless  the  liquidator  pays  them  the  rent  which 
has  aecmed  since  the  commencement  of  the  winding 
up.    The  appliostion  is  very  properly  limited  to  that 

Now  section  163  of  the  Act  of  1862,  it  it  stood  by 
itself,  and  I  may  also  say  in  the  absence  of  decisions, 
would  have  been  conclusive  against  the  application, 
because  that  section,  as  I  understand  it,  is  dear.  It  is 
this :  "  'Where  any  company  is  being  wound  up  by  the 
court  or  subject  to  the  supervision  of  tbe  court,  any 
attachment,  sequestration,  distress,  or  execution  put  in 
force  against  the  estate  or  effects  of  the  company  after 
the  commencement  of  the  winding  up  shall  be  void  to 
all  intents."  That  seems  a  very  dear  section,  and  that 
is  the  great  difficulty,  notwithstanding  another  seotion 
and  dMisions  upon  it  in  the  way  of  the  applicants. 

But  it  has  £een  decided  that  that  seotion  must  be 
read  subject  to  the  provirions  of  seotion  87,  which  says 
that  "  When  an  order  has  been  made  for  winding  up  a 
company  under  this  Act,  no  suit,  action,  or  other  pro* 
ceeding  shall  be  proceeded  with  or  commenced  against 
the  company,  except  with  the  leave  of  the  court,  and 
subject  to  such  terms  as  the  court  may  inupose."  Un- 
doubtedly Turner,  L.J.,  in  In  re  Exhall  Goal  Mining 
Co.,  said  that  you  must  read  those  two  together,  not« 
withstanding  the  predse  words  of  seotion  163;  and 
that  the  court  had  power  to  authorize  a  distress,  which 
came  within  the  word  "  proceeding  "  in  section  87.  To 
my  mind  it  is  donbtf  nl  whether,  having  regard  to  the 
express  words  of  section  163,  which  says ''  That  any 
distress  shall  be  void,"  it  was  right  to  say  that  seotion 
87  iadnded  distreti  among  the  ''proceedings"  which 
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the  court  might  allow.  There  are  other  prooeedinga  in 
the  natare  of  actions  and  modes  of  enforcing  claims 
against  the  eompan j  which  nndonbtedly  wonld  satisfy 
section  87  withont  iaclading  in  the  word  "  proceeding  '* 
a  distress^  which  is  in  terms  dealt  with  under  section 
168. 

But  it  would  be  wrong  for  ns  to  depart  from  the  deoU 
sions  which  have  followed  that  judgment  of  Turner,  L.J7, 
in  In  re  ExhaU  Coal  Mining  Oo.,  as  long  ago  as  1864, 
and,  following  those  decisions,  we  have  to  consider  what 
is  the  rule  which  has  been  laid  down  not  inconsistent 
with  those  cases.  It  is  this,  that  it  lies  upon  the  land- 
lord who  applies  to  put  in  a  distress,  to  show  that  there 
are  circumstances  which  justify  the  court  in  depriving 
the  company  and  the  creditors  of  the  company  of  the 
benefit  of  the  express  proTision  of  section  163. 

The  question,  therefore,  is  whether  that  has  been  done 
in  the  present  case.  It  is  unfortunate,  perhaps,  that  a 
good  many  of  the  esses  on  these  two  sections,  and  on 
applications  like  this,  have  not  dealt  with  the  matter  as 
directly  as  they  might  have  done.  In  one  authority 
which  has  been  referred  to,  In  re  Lundy  GranUe  Co,,  the 
question  really  did  not  arise,  and  it  was  onlf  some  gene- 
ral observations  of  James,  iL  J.— >which,  with  all  respect, 
were  not  applicable  to  the  case  before  him— which  are 
relied  on  as  laying  down  what  the  doctrine  is.  We 
have  had  cases  cited  where  retaining  possession  as 
against  the  landlord  was  for  the  benefit  of  the  company, 
and  in  those  cases  the  court  has  allowed  the  landlord  to 
ezercfse  his  right  of  distress.  Then  there  have  been 
cases  when  it  has  been  for  the  joint  benefit,  and  there  it 
has  been  spid  that  the  landlord  cannot,  under  those 
circumstances,  exercise  his  right  of  distress.  There  are 
other  cases  probably  where  it  has  been  held  that  the 
woiidng,  or  the  possession,  being  beneficial  for  the 
winding  up  of  the  company,  the  rent  has  been  con- 
sidered as  part  of  the  expenses  of  winding  up.  What 
principle  are  we  to  say  undetlies  these  cases  P  In 
my  opinfon,  the  landlord  coming  to  ask  the  court  to 
exorcise  the  power  whicb|  according  to  the  decisions,  has 
been  given  by  section  87,  must  show  one  of  two  things, 
either  that  it  is  inequitable  f6r  the  company  or  its 
liquidator  to  insist  on  section  163 — ^that  there  is  eome 
Bpeolal  equity  which  entitles  the  landlord  to  ask  the 
court  to  reUeve  him  of  the  burden  of  section  163 ;  or 
that  it  Is  a  case  in  which  the  coart  will  allow  distress  to 
be  put  In  so  as  to  recover  the  rent,  which  onght  to  be 
paid  as  one  of  the  expenses  of  winding  up.  But  the 
nurtter  most  be  bron^t  within  one  or  the  oUier  of  those 
heads  In  order  to  Justify  the  court  in  dimegaiding  the 
express  provisions  of  section  163,  which  in  terms  c:<ie 

How  what  is  there  here  f  The  judge  below  decided 
tUs  caae  on  the  ground  that  what  had  been  done  had 
been  done  for  the  joint  benefit  of  the  company  and  the 
moftgagees.  I  in  no  way  differ  from  hfan,  and  I  think 
protebly  he  was  right  in  coming  to  that  conclusion.  It 
isTsvy  true  that  the  liquidator  delayed  edling  in  oider 
to  get  a  better  price,  and  In  the  hope  that  he  wonld  get 
sooMthing  after  paying  the  mortgagees.  That  looks  as 
if  Hke  delsf  In  selling  was  for  the  benefit,  not  of  the 
mattfsgttM  In  anyway  coming  here  as  laadfeida,  tet  for 
the  benefit  of  the  oompaay.  But  we  must  remenslMr 
what  the  posWon  of  the  mortgagees  was.  They  w&n 
eaeeatofs,  and  were  ^rery  largely  intenstod  in  this  oom- 
paaji  onoof  Hiem  in  his  own  right,  and  all  of  them  in 
reipeetof  ebi^s  which  had  befenged  to  the  testator. 
Thegr  wme  asxioua  to  get  np  a  new  oompany,  and  one  of 
the  ^jeots  of  poetponiog  the  sale  was  todo  what  was 
neaeasary  in  order  to  start  a  new  company  in  which  one 
of  the  exeontors  was  to  take  a  very  large  share,  fio  ttiat 
tbcmoitgageee  delayed  to  exaieiae  their  power  of  eele 
as  moitgagees  in  order  to  enable  that  to  take  plaoe 
which  was  for  the  benefit,  not  only  of  the  company,  but 
of  tbemaeHisSy  who  were  intopaitad  la  th«  oomp«n|E.    I 


do  not  think  the  judge  was  wrong  in  the  condarioi 
which  he  arrived  at,  and  it  cannot,  in  my  opinion,  bs 
considered  as  in  any  way  inequitable  for  the  eoapsa/, 
on  behalf  of  its  creditors,  to  insist  on  the  proridoDi  o( . 
section  163 ;  and,  in  my  opinion,  there  is  nothing  tfaiah 
would  justify  us  In  dealing  with  the  interest  ptjable  to 
the  mortgagees  as  part  of  the  expenses  of  iriuling  up 
this  company  when  that  interest  accrued  under  the 
droumstanoes  to  which  I  have  referred.  ] 

I  have  dealt  with  this  case  as  If  it  were  the  oanof  a  ^ 
landlord  coming  here  in  respect  of  rent  due  to  bbB  ior 
the  enjoyment  of  the  land  by  the  company  ;^tloB&- 
ffot  think  that  the  mortgagee  stands  In  as  good  apodtton 
as  a  landlord  would.    H  a  landlord  were  minded  to  tsb 
possession,  and  could  do  so,  he  would  be  free  to  deal 
with  the  property  as  be  might  think  fit.    Bat  a  mort- 
gagee would  stand  in  a  different  position.    If  he  takai 
poesession  he  puts  himself  into  that  very  awkward  poii' ; 
tion  of  being  mortgagee  In  possession  subject  to  aceoont^ 
and  also  with  the  liability  of  taking  charge  of  the 
machinery  and  spending  a   considerable  sum  for  tts 
purpose  of  protecting  it.    I  cannot  think  that  hers,! 
the  mortgagees  had  not  assented  to  what  was  done,  tii^  ^ 
would  have  taken  poesession,  and  I  doubt  whether ij 
would  be  right  to  allow  rent  to  be  paid,  or  to  allow  fr  j 
trese  to  be  put  in  for  rent,  when  tiie  efEsct  of  the  p^  j 
ment  of  the  rent  would  be,  not  to  present  the  aortgi|a  ^ 
from  taking  possoesion,  but  to  prevent  him  from  exa- 
cising  an  entirely  different  right— namely,  the  right  d 
selling.    It  is  not  necessary  In  the  present  case  to  dedd» 
that,  but  I  must  express  my  opinion  that  a  morlgagM 
who  has  this  attornment  clause,  and  asks  for  libertj  ta 
distrain  under  it,  does  not  come  in  as  favoumble  s  nj 
as  a  landlord  whose  right  would  be  to  take  the  land  td 
deal  with  It  as  he  thought  fit,  whether  he  exeroisas  bit ; 
power  of  taking  possession  or  receives  posseesten  of  ftj 
from  the  liquidator.    This  appeel,  therefore,  fails,  ( 
must  be  dismissed,  with  costs. 

LiHDLST,  L.J.— I  am  of  the  same  opinion.    In  to^j 
ittg  with  the  cases  on  this  subject,  which  are  namanMi; 
and  not  altogether  consistent,  the  cardinal  pobitia  a4 
to  lose  sight  of  the  provisions  nor  of  the  object  o(  fbi 
Act  of  Parliament.    The  court  certainly  did,  in  1^ 
shortly  after  this  Act  passed,  put  a  construction  on  aae* 
tion  87  which  I  think  was  a  little  forced  ;  notwitiiitnd- 
ing  the  peremptory  words  of  section  163,  that  nodli* 
tress  or  execution  shall  be  levied  against  the  sissCi  flf 
the  company,  the  court  held  that  section  87  gin^ 
court  a  power  to  allow  such  execution  and  diatMf  * 
issue.    I  think  that  construction  was  rather  foioad;  Nt 
I  accept  it.    It  has  now  been  followed  so  often  ttili^ 
construction  of  the  two  sections  which  Turner,  Ut  *"* 
the  first  to  put  on  them  must  now  be  adopted;  b'**'' 
theless  we  must  fall  back  on  the  section  and  sea  on  what 
grounds  a  person  who  asks  to  be  allowed  to  iMoy_^ 
distress  or  execution  can  escape  from  the  peNOftocy 
provision  contained  in  section  168.     That  theistf**^ 
cumstanoes  which  may  entitle  him  to  do  so  is  mub^^ 
.having  regard  to  the  construction  which  has  beea  ^^ 
the  section ;   but  the  burden  ia  always  on  bin  ^^ 
wishes  to  issue  execution  to  show  why  he  thonU  W 
entitled  to  do  it    This  rule  has  not  been  lost  sight  of  ^ 
modem  cases,  even  if  it  was  a  little  at  first.    Kow  what 
«re  the  grounds  on  which  these  mortgagees  relj  f^ 
liberty  to  do  that  which  Is  forbidden  f     Ham  ti^f  been 
indaeed  to  do  anything  by  the  liquidator  which  rendeitil 
iQCQuitaUe  on  the  part  of  the  company,  throagh  him,  tc 
paetect  thenaelvMi^  or  to pfotect  the oreditov, it beiagi 
casditova'  qoestion  more  than  «  shareholders'  qusstioB, 
Iqr  insiatiag  on  the  appliaation  af  aaotioa  163  f   B^ 
any tbiag  happened  which  lendovo  it  unjust  to  give  afl»^ 
to  that  eeetkm  P    If  there  Is,  I  ooaoei^  upon  aatbori^ 
and-apaii  pilnciple,  that  that  aaatloa  wM  sat  apply. 
I  cannot  see  anything  h«M  which   approaches  such  i 
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cMe  M     that.      I    cannot    eay    that    anything    has 

leea  Mud  or    done,   or  omitted  to   be  done,  bj   the 

figoidator  to  alter  the   rights  of  the  parties.      It  is 

tii  hf  Mr.    Backley  that  the  liqaiddtor  has  bought 

Maj  and  moat  pay  for  it.     But  I  am  satisfied  from  the 

cr^eaoe  that  the  mortgagees  waited  as  maoh  for  their 

ovD  benefit  as  for  the  benefit  of  the  liquidator.     They 

woe  interested  in  getting  up  this  new  company,  and  it 

VBi  for  tbetr  advantage  that  the  liquidator  should  do  his 

hsf,  and  bare  reasonable  time  to  do  it ;  and  I  cannot 

think,  under  those  oircnmstiQces,   that    there  is    the 

^hteet  ground  for  saying  there  has  been  anything 

vhieh  renders  it  unjust  on  the  part  of  the  company  to 

rliim  the  benefit  of  section  163. 

The  only  other  ground  which  the  mortgagees  could 

suggest  was  that  this  rent  ought  to  be  paid  as  part  of 

the  costs  of  the  windtog  up.    That  is  another  ground 

sltogether.     If  the  liquidator,  on  behalf  of  the  company, 

contiouss  to  carry  on  the  business  of  the  oompanyi  cdl 

eharfei,  costs,  and  expenses  properly  incurred  must  be 

psid,  Dot  withstanding   section   163,    which  really  has 

nothing  to  do  with  a  question  of  that  kind.     But  I  do 

not  tlilok  this  case  i^  brought  within  that  principle ;  I 

agree  with  the  reasons  given  by  Cotton,  L.  J.    It  appears 

to  me  that  the  whole  of  the  delay  has  been  quite  as 

fliaeh  in  the  interests  of  the  mortgagees  as  in  the  interests 

of  tie  eompsiny.     I  think  the  decision  of  North,  J., 

was  Tight,  and  that    the    appeal  mast  be  dismissed, 

with 


Bi.wBx,  L. J.— I  am  of  the  same  opinion.    The  diffi- 
culty aesms  to  arise  very  much  from  the  construction 
that  was  pot  twenty-three  years  ago  upon  section  87. 
SeetioD  163  is  precise  that  any  distress  put  in  shall  be 
void.    Section  87,  which  is  a  distinct  section,  says  that 
"no  snfi;  action,  or  other  proceeding,  shall   be  pro- 
egeded  with  or  commenced  agaiust  the  company,  except 
with  the  leaTO  of  the  court,  and  subject  to  such  terms  as 
thecooxt  maj  impose.''    Now  if  it  stood  alone,  apart 
frMB  docisions,  I  should   have  the  greatest    possible 
Wealtj  in  aeeing  how  a  distress  could  be  a  proceeding 
ndtr  section  87.    The  language  would  lead  one  to  a 
dISerant  oonclnsion,  and  the  fact  that  distress  is  for- 
Uddea  by  section  163  would    drive  one  still  further* 
Bft  the  opposite  view  has  been  taken  by  the  courts,  and 
it  woold  be,  not  only  wrong,  but  I  think  it  would  be  a 
isjartroas  disregard  of  authorities  of  the  past  if  we  were 
to  tiy  to  be  wiser  than  the  courts  have  been  for  twenty - 
thnt  years.     We  must,  ttieref  ore,  do  the  best  we  can  to 
JhsTBooizo  these  two  sections,  diffioult  as  it  is,  for  me  in 
ptrticaJaT,  and  I  think  for  the  other  members  of  the 
eoart  to  do  IL    It  seems  to  me  the  true  principle  to  be 
applied  la  that  which  Mr.  Chadwyck  Healey  has  urged 
oa  ne,  that  it  mnst  rest  on  the  landlord  to  show  why  he 
should  OMsape  the  fetters  of  section  163,  and  should  be 
sftirded  that  leaye  which  we  will  assume,  in  accordance 
witli  the  decisions,  can  be  granted  to  him  in  proper  oases 
aader  seeticm  87.  I  do  not  see  how,  in  reason,  there  can 
Ic  my  except  two  principles  upon  which  such  leave  can 
lie  granted  to    escape  from    the    fetter    imposed   by 
rtstate.      It  seems   to  me  the  first  inquiry  most  be 
whstiier  anything  has  happened  since  the  winding  np 
wtidi  renders  it  inequitable  that  the  company  in  posses- 
Mi  shofold  be  allowed  to  shelter  itself  agaiust  distress 
hy  lirfiiie  of  the  statute ;  or,  if  that  inquiry  results  in  a 
negative  answer,  and  there  is  nothing  to  show  that  it  is 
fafc^nitelile  that  the  company  shookl  be  sheltered  by 
■eetioii  163*    The  next  inquiry  mnst  be,  has  anything 
Inppenad  which  renders  the  rent  in  respect  of  cUstreas 
fvopedy  chargeable  among  ihe  costs,  charges,  and  ex- 
penses of  the  winding  up.    If  so,  the  rent  ought  to  be 
fsiiy  aad  it  any  wall  be  that  the  ooort  ought  to  idlcw 
the  landlord  to  distrain  as  one  of  the  natoral  meaiM  ol 
<ihtaiTi1ng  his  reaU  * 

Ib  applying  thcM  twopzindples  the  coart  liafe  SMt  in 


many  instances,  which  it  is  not  necessary  to  review,  with 
the  case  where  the  ocoupation  was  retained  by  the  liquid 
dator  after  the  winding  up  for  the  benefit  of  the  company^ 
or  for  the  joint  benefit  of  the  landlord  and  the  company, 
in  such  a  way  as  to  create  what  I  tbiuk  Hall,  V.C, 
called  a  sort  of  mixed  ocoupation.  Those  two  cases 
seem  to  me  to  be  applications  of  one  or  other  of  the 
two  principles  which  I  have  mentioned,  and  it  is  true 
that  in  applying  them  the  courts  have  not  always  put 
on  paper  the  two  prinoiples  and  applied  them  eo 
nomine.  But  whenever  there  has  been  a  decision  upon 
that  class  of  case,  the  decision  can  only  be  justified  and 
rendered  intelligible  by  referriag  to  one  or  other  of 
thoae  two  principles.  Dealing  with  the  present  case» 
and  taking  these  two  principles  teriati/n,  we  have  first 
to  see  whether  there  is  anything  here  which  renders  it 
inequitable  that  the  company  should  be  allowed  to 
shelter  itself  against  distress  by  section  163.  I  cannot 
see  that  the  landlord's  case  has  been  altered  for  the 
worse  by  anything  that  has  been  done.  It  seems  to  me 
the  Judge  below  was  right  in  thinking  it  was  for  the 
mutual  benefit  of  the  company  and  the  landlord  that 
time  should  be  given  to  the  company,  and  I  do  not 
think  that  the  time  can  be  said  to  have  been  purchased, 
as  Mr.  Buckley  puts  it.  I  think  it  was  a  concession  of 
time  for  mutual  convenience,  and  that  it  was  no  part  of 
the  terms  by  which  that  time  should  be  purchased 
that  rent  should  be  payable  and  distress  put  in.  There 
was  an  attempt  being  made  to  form  a  company. 

If  that  is  so  as  to  the  first  principle,  I  think  it  also 
follows  that  the  second  principle  does  not  apply,  and 
that  the  rent  cannot  be  considered  as  one  of  the  ex- 
penses of  the  winding  up,  and  that  for  that  reason  the 
distress  ought  to  be  enforoed.  It  also  seems  to  me  that 
what  Cotton,  L.J.,  has  said  deserves  the  greatest  atten- 
tion, though  it  is  not  necessary  to  discuss  it  further— 
namely,  that  it  does  not  follow  that  a  mortgagee  is  in 
the  same  position  as  a  Undlord.  I  thiak  that,  as  soon 
as  you  arrive  at  the  two  principles  which  the  Lord 
Justices  and  I  have  endeavoured  to  expound,  the  deoisioa 
in  every  case  becomes  a  question  of  fact  whether  the 
circumstances  of  the  case  justify  the  application  of  the 
principle  in  favour  of  the  landlord  or  in  favour  of  the 
company ;  and  the  decisions  with  regard  to  benefit  or 
mixed  benefit  appear  to  be  decisions  in  the  nature  of 
mixed  law  and  faet  as  to  the  application  of  the  two 
principles  I  have  named. 

Solicitors,  FiMf  So»eoe,  A  Oo,,  for  Wrigley  A  Olay* 
don^  Oldham ;  Qftgory^  /iotodiffts,  A  Oo,^  for  A,  Sf 
G,  W*  Fcx^  Manchester. 


From  Chan.  Div.  Feb.  85, 26 ;  Uarch  12 

BXIGHSL  9.   BiHHOP  OF   OxFOSD. 

EcdeaioMsal  law — Resignation  of  benefice^  lUvaeotion 
before  aceepianee'-^Beaignation  on  condition, 

A  deed  of  reHgnation  of  a  benefice  exeetOtd  and  $mt 
to  the  hiihop  i$  valid  tJhough  not  made  before  a  notary 
puhliCf  the  bishop  having  power  to  dupenee  with  thA 
formaUty, 

A  retignatien  sent  at  the  bi§hop*§  requeet  i$  vaUd 
witJiotU  any  formal  accepianee  by  the  bieJu^. 

The  biehop  may  fiao  a  future  time  for  the  aeeeptanee 
and  operation  of  a  reeigncMon  without  tranegreuing  the 
rule  that  a  reeignation^  except  in  the  caee  of  an  eoiehangep 
muit  he  made  pnrd,  spontd,  absolute,  et  simpUciter. 

Aretignationmadeat>th9roqjmUofthobiihoptoaiooid 
eoandal  ig  vdlid^ 

.  A  retignation  aeeepted  by  ike  bi$hop,  but  postponed  by 
I  him  soaato  ondbie  the  cUrh  to  roo$ive  the  neogt  paymsni 
I  oftitht  rtnl^hargSf  is  nlbt  invalid  as  simoniacal^  . 
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OouBT  or  Appral. 


Rbichil  V,  Bishop  op  Oxford. 


Court  op  Apvbal. 


In  1885  the  plaintiff,  who  had  been  Ticar  of  Spars- 
Lolt-cnm-Eingston-Lifle,  Berkehiie,  in  the  diooeae  of 
Oxford,  eince  1870  waa  pablicly  charged  with  immoral 
aondiiot,  and  in  coneeqnence  of  the  scandal  the  bishop 
called  upon  him  to  take  proceedings  to  clear  bis  character. 
Accordingly,  at  the  Beading  Easter  Assizes  in  1886,  be 
indicted  the  person  who  had  made  the  charges,  bat 
failed  to  obtain  a  coniiction.  Tbe  bishop  then  suggested 
to  the  plaintiff  thnt  he  should  resign  his  benefice  a 
once,  and  after  some  correspondence  Mr.  Wellings, 
xural  dean,  wrote  on  the  26th  of  May,  1886,  at  the  in- 
stance of  the  bishop,  that  if  the  plaintiff  would  place 
bis  formal  resignation  in  the  hands  of  the  bishop, 
acceptance  of  it  would  not  be  signed  till  a  date  to  be 
agreed  upon,  and  that  the  plaintiff  would  be  allowed  to 
abeent  himself  from  his  parish  during  the  interfsL  On 
tbe  28th  of  May  the  plaintiff  replied:— 

"My  dear  Lord  Bishop, — I  desire  herewith  to  place  iu 
your  bands  my  re»ignatioD  of  this  benefice  of  Sparsholr- 
oum-Kingaton-Lisle,  conformably  with  your  lordship's 
Irish,  and  at  the  same  time  I  gratefully  accept  your  kind 
proposal  to  postpone  acceptance  of  my  resignation  until 
a  date  to  be  agreed  upon,  your  lordship  meantime  per- 
mitting me  to  bs  absent." 

This  letter  was  on  the  3 1st  of  May,  with  the  bishop's 
authority,  replied  to  by  Mr.  T.  M.  Darenport,  his  secre- 
tary, and  deputy-registrar  of  the  diooeee,  in  the  following 
words: — 

"  Sir,— The  Bishop  of  Oxford  deslrea  me  to  send  you  a 
deed  of  resignation*  and  to  inform  you  that  his  lordship 
proposes  to  date  his  formal  acceptance  of  it  on  the  1st 
October  next,  and  not  to  declare  your  benefice  Tacant 
until  that  date,  if  the  deed  is  at  once  executed  by  you 
and  submitted  to  me,  and  if  hla  lordship  also  receives  in 
the  meantime  an  assurance  of  satisfactory  arrangements 
for  the  cure  and  duties  of  the  parish  during  your  absence. 
The  deed  requires  to  be  executed  by  you  before  two  wit- 
aesses,  and  if  you  are  unable  to  obtain  the  attestation  of 
a  notary  public  in  London  it  may  bo  remitted  to  me 
attested  by  two  persona." 

It  appeared  that  the  1st  of  October  was  named  so  that 
the  plaintiff  might  not  be  deprifed  of  the  tithe  rent- 
charge.  With  that  letter  Mr.  DaYenport  sent  the 
following  printed  form  of  resignation  with  the  names 
added  in  writing:— 

**  Li  the  name  of  Qod,  Ameo.  Before  you  a  notary 
public  and  credible  witnesses  here  present,  I,  tbe  Bct. 
Oswald  Joseph  Befchel,  Ticar  of  Sparsholt  with  Kingston 
lisle,  in  tbe  county  of  Berks  and  diocese  of  Oxford,  for 
certain  just  and  lawful  cam es  me  thereunto  especially 
moving,  without  compulsion,  fraud,  or  deceiti  do  purely, 
simply,  and  absolutely  redgn  and  gire  up  my  said 
Tioarage  and  parish  church  of  Sparsholt  with  Kingston 
Lisle,  with  all  thoir  rights,  members,  and  appurtenances 
into  the  hands  of  the  Bight  Rev.  Father  in  Gh>d,  John 
Fielder,  by  Divine  permission  Lord  Bishop  of  Oxford, 
or  to  any  other  whomsoeTer  baring  or  that  shall  have 
power  to  admit  this  my  resignation.  And  I  totally  re- 
nounce my  right,  title,  and  posseasion  of,  in,  and  to  the 
■ame  Ticarage  and  church,  with  all  their  rights,  mem- 
bets,  and  appurtenancea  heretofore  had  and  hitherto 
belonging  to  me,  and  quit  Ihem  and  expressly  recede 
firom  them  by  theee  presents.  And  that  this  my  resigna- 
tion may  haTe  its  full  effect  I  do  hereby  nominate  and 
appoint  Thomas  Marriott  Dafenport,  of  the  dty  of 
Oxford,  notary  public,  my  proctor  or  iubatitate,  to 
exhibit  this  my  resignation  to  the  said  Bight  Bct. 
Father,  and  in  my  name  to  pray  that  his  lordship 
would  gradonsly  foucbsafe  to  accept  thereof,  and  to 
pronounce,  deeree,  and  dedare  the  Ticarage  and  ohnroh 
of  Sparsholt  with  Kingston  Lisle  aforesaid  toid  and  to 
be  Toid  of  my  person  to  all  Intents  of  law  that  may 
follow  thereupon^  and  to  daoMe^  if  requisite,  that  inti- 
mation of  the  said  avoidance  maybe  isened  to  the  pgtron 
Ihoraof.'^ 


This  instrument  was  dated  the  2nd  of  Jane,  1886,  and 
was  executed  by  the  plaintiff,  and  was,  with  ih^  stt«ka- 
ttbn  thereto  of  two  witnesses  (neither  of  whom  was  s 
notary  public),  fprwarded  by  him  to  Mr.  Davenport  from 
Weymouth  on  the  Snd  of  June  with  the  following 
letter:— 

"Sir,— I  have  exeented  the  enclosed  resignation  on 
the  understanding  that  the  bishop  will  postpone  ooospt- 
ance  thereof  until  1st  October  next.  If  yon  cannot 
dispense  with  my  appearing  before  a  notary  pnbl^e  1  wQl 
endeavour  so  to  do.  Unfortunately  both  of  thtm  in  thii 
place  happen  to  be  abeent  at  this  moment." 

On  receiving  the  deed  Mr.  Davenport  n^fd  tbe 
memorandum  of  surrender  on  it  after  stii^ing  out  the 
statement  that  the  plaintiff  had  personally  sppesrol 
before  him.  The  bishop  signed  the  memor^ndnm  of 
acceptance  and  returned  the  document  to  Mr.  Davtn- 
port,  who  shortly  afterwards  had  it  stamped.  The 
stamps  bore  the  date  S6th  July,  1886. 

Meanwhile  the  plsiotiff  had,  on  the  ]6tb  of  July, 
delirered  to  Mr.  Darenport  a  formal  withdrawal  of 
resignation  and  two  letters  of  that  date  to  Mr.  Usres- 
port  and  to  the  bishop  stating  that  he  had  cancelled  sad 
revoked  his  resignation  and  bis  appointment  of  Mr. 
Davenport  as  his  proctor  and  permlseion  to  exhibit  tbe 
resignation  to  the  bishop. 

The  withdrawal  of  resignation^  dated  the  10th  ot 
June,  1886,  and  witnessed  in  the  same  manner  ai  the 
resignation,  ran  thus  :— 

Whereas  I,  Oswald  Joseph  Reiohel,  vicar  of  Spsraholt 
with  Kingston  Li^le,  in  the  county  of  Berks  and  dioce'e 
of  Oxford,  have  executed  a  certain  instrument,  dated  the 
2od  day  of  June,  1886,  purporting  to  be  a  resignation  of 
my  said  benefiee,  and  therelu  purporting  to  sppoiot 
Thomas  Marriott  Davenport  my  proctor  for  th^  purpoie 
of  exhibiting  the  same  to  the  Lord  Bishop  of  Oxford. 
And,  whereas  the  said  instrument  haa  not  been  exeented 
by    me    voluntarily,  freely,  and    nnconditioosllj,  bat 
under  pressure  and  by  the  request  and  det ire  of  the  ssid 
Lord  Bishop,  and  conditional  upon  ita  not  b<lQg  sccepted 
before  the  1st  day  of  October,  1886,  and  without  lagsl 
advice.  And  whereas  I  have  not  appeared  personally  before 
a  no^ury  public  for  the  purpose  of  appointing  the  isid 
Thomas  Marriott  Davenport  to  act  a«  my  proctor  in  the 
matter  of  my  said  pretended  resignslion.    And  whsresi 
I  am  now  adti^ed  that  the  said  instrument  is  null  sad 
void,  and  of  no  force  whatever  to  affect  the  resignstion 
of  my  benefice,  net  having  been  made  f  rejly,  and  folon- 
tarily,  and  unconditionally,  and  that  the  pretended  sp- 
pointment  ot  the  bald  Thomas  Marriott  Davenport  i»  sJio 
of  no  force  or  validity,  not  having  t>een  mads  by  »| 
personslly  before  a  notary  public.      Now  1,  the  and 
Oswald  Joseph  Beichel*  hereby  oanoel  and  revdn  the 
said  instrument  and  pretended  reaignation  of  ny  wd 
benefice  of  Sparsholt  with  Kingston  Lisle,  deelsrisg  it  to 
be  my  intention  not  to  resign  my  eaid  l>eaeflcei  sad  I 
also  annul  and  cancel  the  pretended  appointment  ot  the 
said  Thomas  Marriott  Davenport  to  act  as  my  proctor, 
hereby  withdrawing  from  him  all  authority  to  *<^J? 
anch,  and  strictiy  forbidding  him  from  acting  sa  vMh 
proctor,  and  from  exhibiting  to  the  aaid  bishop  my  m 
pretended  resignation,  or  otherwise  taking  action  fai  the 
matter  on  my  behalf. 

After  some  further  correspondence  the  plaintiff  ooiik 
menced  his  action  for  a  declaration  that  he  wni  t^ 
vicar  < 
Oollege,  ( 

added  as  defendanta,~ 

December,  1886.  The  oollege  did  not  appear,  desfring  In 
remain  neutral  in  the  proceedinga. 

Oo9M$^ffardjf,  Q.O.,  and  Almander  Young,  fos  M{ 
plaintiff. 

•^e{A  Q'O^  Muir  Maek€nzi€t    and    Uadoamm,  tt^ 
thefcdahop. 


Dca  bis  aouon  for  a  declaration  that  ne  wss  nuu 
r  of  l^rsholt.  The  Provoet  and  Scholars  of  QaeenV 
»ge,  Oxford,  the  patrons  of  the  living,  having  bes^ 
d  as  defendanto,  the  action  waa  tried  on  the  18th  el 
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Oomr  OF  Afpbal. 


BaiCHiL  V.  BiBuop  or  Oxvord.. 


OOUBT  OF  4pPI4L. 


JiB.  12, 1887.— North,  J^  dMainad  the  aoiiion. 

TtepUlBtiif  i4>pealed. 

/evM  And    A»    Y<mngy    for    the    appnIUat,     cited 

lenp  y.  Witku^  Ffytcht^i  eoM,  S  Phil.  Eie.  Law,  p. 

IISI ;  FUkker  ▼.  Lwrd  Sondei,  3  Biag.   501 ;  Hartin 

y.  Matbmoehie,  16  W.  R.   604,   L.  B.  %  Ad.  k  Eoa 

116:  20  Heo.  8,  e.  3,  m.  SI,  2S;  31  EUb.  c.  6;  34  ft 

yU  Ykr.  e.  44,  e.  9,  aehed.  R ;  Gibeon^a  Oodez,  ed.  1761, 

p.  321;  Bunt's  EocL  Ij%w,  9th  ed.,  toY.  3,  pp.  541,  542  ; 

Ajttfta**  Yiraii^n.  pp.  467,  468  ;  Watwa's  Olergyman's 

Lftw,  p.  28 ;  BaiftoniitaeI'd  .Tas  Canonioam,  lib.  1,  tit.  9. 

pp.  268^  281,  282 :   RAronnatio  Legum  Eoeleeiutioaraai, 

Ondvtll'i  Edit.,  p.  71 ;    Regi^tram   BreTiuin  Origina- 

Koi,  p.  306 ;  Oorpns  Jnrii  Canonic!,  edit  Leiptio  1869 ; 

D«eRWa,book  9,  tit.  19,  oh.  11 ;  Oaghton's  Ordo  Jadi- 

elonB,voL  2,  p.    221;    Oonstitatioaa  of  Othobin,  1 

FbiLSeeLlAW,  p.  510. 

Ciarkt,  Q.C.,  and  Maekarnest,  for  the  defendant,  re- 
ifloal  to  ficyee  ▼.  JSxder  CoUege,  Oxford,  IS  Yea.  336 ; 
BemDdl  ▼.  Bi$hop  of  London,  14  Moo.  P.  0.  395  ;  Grey 
1.  HakdK  AjBbl.  268;  Rurmeyy.  Nichol,  S  G.  P.  D. 
179;  YanBtpen'e  Joa  Eodeslaatioam  XToiyeranm,  yol.  1, 

part  2,  aaot  3,  tU.  10,  o.  3,  p.  814;  John  the  Dafoat, 

loititatbaaa  Oanoaieai,  edit.   1852,  yol.   1,  p.  322,  aect. 

11;  BUlttiigflflet'a   Eooleaiaatioal   Oaaes,  toL  1,  p.  60; 

Qodolphin*!  Eapertoriaoi  Oanonicum,  3rd  ed.,  p.  282. 


Alexander  Tamg  replied 


Owr.  adv,  vidi. 


Hanhll-ODTiw,  lu  J.— Thia  action  waa  inatitated 

for  tbe  pvipoaa  of  obtaining  a  declaration  that  the 

pUatiff  ji  ftiU  rjoar  of  Spanholt-oam-Klngaton-Liale, 

aod  to  haro  aa  iDatrament  of  reaignation  whioh  he  exe- 

dOed,  dated  tlie  Snd  oC  Jaoo,  1886,  deolarod  nnll  and 

foU ;  ttat  it  abould  be  cancelled,  and  that  an  injunction 

abould  be  granted  to  reetrain  the  defendanti  the  biahop, 

from  in  an/  way  austing  npon  or  treating  the  reaignation 

aa  nUd,  fiooa  doolariog  the  benefice  yacant,  and  from 

■faititatiag  another  peraon. 

la  Miy,  1886,  the  plaintiff  waa  nndonbtedly  yicar  of 

fipvih&It;  hot  before  that  Ume^  namely,  in  1885— a 

diaiyi,  Mtiooaly  adieoting  hia  character  and  position  in 

tba  pMiab,  had  been  made  openly  againat  him  by  a 

^woeaa.    He  took  oriminal  proceedinga  againat  her  for 

ttapupaae  of  Tindicatiog  hia  character,  but  thoae  prj- 

OBi^Bgi  entirely  failed.    In  one  oaae  the  woman  waa 

Mqdttfld,  and  io   the  other  caae  the  indictment  waa 

vitbdttvD.    Thereopon  the  biahop,   feeling  that  the 

pbiatiirs  poaitioa  in  the  pariah  waa  aaoh  that  it  waa 

Mt  adtiaablo  that   he  ahonli  continue   to    hold  tbe 

benaflsB^  wrote  to  bim,  and  a  correapondenoe  took  plaoe 

batveen  him  and  the  biahop,  and  the  moat  material  lettera 

aia  thoae  of  the  26th  and  88th  of  May,  1887.    The  letter 

o(tte26th  of  Mej  waa  not  written  by  the  biahop,  .but  by 

a  dergyman  aetlng^  by  hia  authority.  The  plalntiff'a  letter 

*eiyBlM  plaeee  in  tbe  handa  of  the  biahop  hia  reaignation, 

WttlMt,  of  coarse,  waa  without  haying  complied  with  the 

and  formalitiea  ;    and   yery  shortly  af terwarda,  Mr. 

il^wpott,  the  aeoretary  of  the  bi$hop,  aent  the  pUintlff 

A^Nd  of  reaignetlooy  to  be  ezeeuted  by  him  and  to  be 

>ttl  01  to  the  bishop.    Stopping  there,  I  do  not  conalder 

teffawe  waa  any  oontraotor  bargain  between  the  biahop 

*d  th»  plnintlff  ;  but  I  do  nnderatand  from  the  letters 

•  ttatte«  waa  a  aort  of  intimation  by  the  biahop  that  it 
*Bald  be  neeeoaery  for  him  to  take  proceedlnga  in  the 
ynrindaallual  Oonrt  Sn  oonaeqnence  of  the  charge  which 
had  been  brought  againat  the  plaintiff  nnleas  he  pre- 

*  yaated  any  farther  acandal  in  the  pariah  by  reaigniog. 
Then,  aa  I  imderatand,  there  waa  an  Intimation  by  the 
Imhop,  at  the  Inatance  of  the  plaintiff,  that  he  would 
Bot  aet  on  tbe  reaignation,  if  put  into  hia  handa,  by 
^iaaiediately  declaring  that  the  benefice  waa  yoid,  bat 
'inald  allow  the  pialntifl  atill  to  continue  in  hia  position 


of  yfcar  of  Sparaholt  till  the  lat  of  Ootober,  though  aa 
from  that  time  he  would  act  on  the  reaigustioa  by 
declaring  the  benefice  yoid. 

The  deed  which  [was  aent  to  the  plaintiff  by  Mr« 
Dayenport  waa,  to  a  great  extent,  in  the  ordinary  form. 
It  waa  a  printed  form,  alightly  yarled.  It  waa  signed, 
aealedt  and  d^liyared  by  the  plaintiff  on  the  2nd  of 
June,  and  waa  sent  by  him  to  Mr.  Dayenport.  Mr. 
Dayenport  immediately  aent  it  on  to  the  bishop,  who 
raceiyed  it  on  the  3rd  of  June.  I  will  consider  the 
objections  that  hare  been  ralaed  to  the  deed  both  as  to 
form  and  aubatanoe. 

The  firitqueation  which  I  ihall  conalder  la,  Waa  ther?, 
aa  regarda  the  act  to  be  done  by  the  plaintiff,  an  effaotaal 
reafgaation  of  this  benefioe  P  The  deed  wis  aigned  by 
him.  But  he  aaya  iu  hia  eyldence  that  neither  by 
him  nor.  by  the  bishop  waa  it  erer  intended  thai 
the  inatrument  ahonld  be  a  deed  effectual  for  the 
reaignation  of  the  bsnefioe  —  that  it  ahouli  be  put 
into  the  biahop'a  handa  as  aomething  wbish  he  might 
show,  but  not  really  to  be  acted  on  by  him.  That 
Is  directly  contrary  to  all  the  correepondenca  which 
took  plaoe  between  the  plaintiff  and  the  biahop,  or 
thoae  who  were  acting  for  the  biahop,  before  the  daed 
waa  executed.  It  ia  obyioua  that  the  biahop.  in  declin- 
ing to  grant  an  interyiew  to  Mr.  Boichel,  and  aaying 
that  it  waa  neoeaaary  he  ahould  resign.  Intended  to  haye 
an  actual  resignation  of  the  benefice  ftrom  Mr.  Bsiohel : 
and,  althongh  Mr.  Beiohel  doee«-and  I  regret  it — swear 
that  it  was  neyer  intendel  by  him,  or  by  the  bishop,  that 
the  deed  ahould  be  anything  but  form,  the  biahop  atatee 
that  that  waa  not  hia  intention,  but  that  he  alwaya  in- 
tended that  it  ahould  be  an  actual  reaignation.  With 
those  remarks  I  leaye  that  point. 

But  was  the  deed  itself  good  and  effectual  as  a  reaig- 
nation on  the  part  of  the  plaintiff  ?  Tbe  great  objec- 
tion urged  to  thia  deed,  as  regards  the  mere  deed,  waa 
that  it  had  not  been  execute!  before  a  notary  public. 
But  why  was  It  not  ao  executed  P  It  waa,  aa  originally 
framed,  intended,  undoubtedly,  to  be  executed  before 
a  notary  public ;  bat  Mr,  Datenport,  thioking  that  it 
might  be  difficult  for  the  plaintiff  to  execute  the  deed 
before  a  notary  public,  told  bim  that  if  he  had  auch  a 
difficulty  he  need  not  execute  it  before  a  notary  public 
Therefore,  it  waa  for  the  oonyenience  of  the  plaintiff  that 
the  officer  of  the  bishop  intimated  t3  him  that  the  for- 
mality of  executing  thia  deed  beforj  a  notary  public 
would  not  be  inaiaced  on  by  the  bishop.  If  we  were 
to  hold  thia  objection  good,  it  woald  come  to  this, 
that  because  thia  ordinary  formality  was,  for  the  con- 
yenienoe  of  tbe  plaintiff,  and  with  the  assent  of  the 
bishop,  not  insisted  upon,  the  plaintiff  could  afterwards 
take  adyantage  of  that  concession  made  to  him  by 
the  bishop  and  his  adyiserp,  and  say  that  that  deed, 
aigned  as  hia  aolemn  deed  of  reaignation,  was  to  be  con- 
sidered as  null  and  yoid.  Unless  there  ia  acme  poaitiye 
law — acme  atatute,  or  something  equiralent  to  It- 
requiring  us  to  come  to  auch  a  oonoluBion,  I  ahall  be 
unable  to  do  ao.  Does  the  canon  law  require  us  ao  to 
decide  P  In  my  opinion  no  authoritiea  haye  been 
referred  to  or  quoted  (and  eyery  poaaible  authority  was 
quoted  to  ua  for  the  appellant)  which  force  m  to  come  t<> 
tbat  conolualon.  The  paasage  most  relied  on,  and  which 
seemed  most  like  an  authority  that  the  reaignation  to 
be  effectual  muat  be  by  a  deed  executed  before  a  notary 
public,  was  a  paaaage  from  Qibaon'a  Codex  (2nd  ed. 
1761,  p.  822)  about  reaignation.  Bat  what  is  he  there 
oonsidetiog  P  He  is  considering  the  question  whether, 
as  some  auppoae,  there  could  be  a  reaignation  by  an 
attorney  or  proxy ;  and  dealing  with  that  he  aaya :  "  f 
take  it  (in  practice)  there  ia  no  way  of  resigning,  but 
either  to  do  it  by  peraonal  appearance  before  the 
ordinary,  or,  at  leaat,  to  do  it  elaewhere  before  a  public 
notary,  by  an  instrument  directed  immediately  to  the 
ordinary  and  attested  by  the  sdd  notary,  ia  order  to  be 
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presented  to  the  ordinary  hj  suoh  proper  hand  as  may 
pray  his  acceptsnoe."  It  is  not  said  there  that  a  deed 
really  and  la  faot  ezeonted  by  the  clerk  desiring  to 
resign,  if  not  executed  before  a  notary  public,  is  to  be 
regarded  as  null  and  ▼old  where  there  is  no  question  at 
all  whether  in  faot  he  did  execute  it.  In  my  opinion, 
this  formality  of  execution  before  a  notsry  publio  was  a 
formality  to  protect  the  bishop — to  prevent  hin>  from 
accepting  as  a  deed  of  resignation  that  which  was  in 
fact  never  executed  by  the  clerk  who  was  supposed  to 
be  desirous  of  resigning  his  benefice— and  if  the  bishop 
is  satisfied  aliunde  that  the  instrument  is  that  of  the 
clerk  and  is  willing  to  wai? e  that  formality,  no  objection 
can  be  taken  to  the  effect  or  validity  of  the  deed  on  the 
ground  that  a  formality  for  the  protection  of  the  bisbop 
WAS  not  ndopted.  In  my  opinion,  that  objection 
entirely  failF. 

The  next  qiipstion  was,  whether  this  deed  of  resigna- 
tion was  eiff  ctnally  revoked  or  recalled  by  the  plaintiff  P 
It  appears  thHt  on  the  10th  of  June  the  plaintiff  did 
execute  a  deed  revoking  the  prior  deed  of  resignation 
which  he  had  executed,  and  he  did  not  notify  that  to  the 
bishop  or  Mr.  Davenport,  the  secretary  of  the  bishop, 
till  the  16th  of  July.  The  deed  of  resi^iatlon  had  given 
a  mandate  to  Mr.  Davenport  to  present  this  deed  to  the 
bishop,  and  it  was  contended,  on  behalf  of  the  appellant, 
that  Mr.  Davenport  had  no  bnsineee  to  present  the  deed 
to  the  bishop  till  the  Ist  of  October;  that  this  deed  of 
Yevocation  was  made  before  the  mandate  or  authority 
given  to  Mr.  Davenport  was  at  an  end,  and  that  he  could 
not  further  deal  with  the  deed  of  resignation.  In  fact, 
Mr.  Davenport  had  acted  on  the  authority,  given  him  in 
absolute  terms  by  the  deed  without  any  restriction  of 
tlmey  by  sending  the  deed  to  the  bishop,  so  that  the  bishop 
oeived  it  on  the  3rd  of  June  ;  and,  in  my  opinion,  Mr. 
Davenport  wss  fully  Justified  in  so  doing.  All  that  the 
bishop  promised  was,  that  he  would  not  sign  the  formal 
acceptance  of  the  resignation  till  the  1st  of  Octol>er ; 
but,  according  to  the  evidence,  there  is  no  restriction 
on  the  authority  given  to  Mr.  Davenport  so  as  to  make 
it  wrong  for  him,  as  soon  as  he  received  the  deed, 
to  send  it  on  to  the  bishop,  whatever  the  conse- 
quence may  be.  Then  it  was  said  —  and  this  was 
the  principal  argument— that  a  deed  of  resignation  of 
his  benefice  by  a  dark  may  be  revoked  at  any  time 
before  acceptance.  Before  I  consider  tbe  actual  terms  in 
which  that  objection  was  taken  I  will  deal  with  the 
qnestioJki,  which  really  is  one  of  substance,  as  to  the  act 
of  the  clerk  and  the  act  of  the  bishop  with  regard  to  re« 
•igntftiob. 

.;  uSdoubtedly  no  resignation  is  efltetual  until  it  has 
beeft  aasented  to*— approved — by  the  bishop.  And  why 
is  this  f  The  clerk  has  received  the  benefice  from  the 
bishop,  fhe  bishop  has  intrusted  him  with  the  cure  of 
the  BpvilB  in  the  parish,  and  it  would  be  wrong,  and  con- 
trary to  pfinciple,  to  allow  a  clerk  wbo  had  reoeived 
that  charge  from  the  bishop  to  give  up  his  charge  with- 
out the  sanction  of  the  bishop  to  his  so  doing.  It  U  a 
ease  of  a  Subordinate  discharging  himself,  without  the 
assent  of  his  superior,  from  duties  which  the  superior 
has  committed  to  him.  Till  the  bishop  or  the  ordinary, 
whichever  he  may  be,  has  assented,  and  in  that  sense 
aocepted  the  resignation,  the  resignation  may  be  a  nul- 
lity; and  till  it  is  assented  to  by  the  bishop  it  is  not 
effectual.  That  is  really  what  is  meant  ^-one  dearly  sees 
the  distinction  in  a  passage  from  Lyndwood  quoted  by 
GHbfon  in  the  chapter  I  have  already  referred  to  (p. 
883).  Lyndwood  lays  down  that,  although  where  there 
is  a  cure  of  souls  tbe  resignation  cannot  be  effectual 
without  the  assent  of  the  ordinary,  yet  where  the 
reeignation  is  of  a  sinecure  tbe  deed  of  resigna- 
tion will  itself  avoid  the  sineoue,  because  nobody 
is  prejudiced  except  the  person  who  reeigns.  But  he 
says — and  I  shall  have  to  refer  to  the  words  on  another 
part  of  the  case— -that  where  there  is  a  cure  of  souls 


there  is  necessity  then  for  the  rcUihcibiiio  epi«oopt,  that 
is,  the  assent  of  the  bishop.    That  is  the  obvious  sob- 
stance  of  the  matter;   where  that  which  is  resigned 
involves  a  cure  of  souls  committed  to  the  clerk  by  the 
bishop,  the  cleric  cannot  give  up  that  cure  withoat  the 
assent  of  the  bishop.     But  then  the  appellant's  ooauel 
urged  that  there  was  a  revocation  before  there  was  soy 
acceptance ;  that  the  bishop  had  said  he  would  not  sign 
the  formal  acceptance  till  the  1st  of  October ;  that  saob 
aignature  was  the  acceptance  ;  and  that  the  refocatioa 
waa  long  before  that  time.     A  great  many  passages  from 
canonical  authora  were  referred  to  for  the  purpose  ol 
enfordng  thia  argument,   and  in  particular  a  passage 
from  Gibson  in  which  are  the  words  "  until  the  aooept- 
ance  of  the  bishop."    But  what  is  really  meant  by  the 
authorities  which  were  referred  to  ?    I  will  take  John 
the  Devout,  one  of  the  authorities  quoted,  because  fhsi» 
it  is  stated  that  there  is  locuB  pcemUnticB  up  to  a  osrtala 
point,  but  that  when  facta  ei  probata  reiignaiio  there  ii 
no  tocuB  pconUenUcd.    Fada  means  where  the  dark  hai 
executed  the  deed  of  resignation ;  probata  where  the 
bishop  has  approved  of  it.    So  up  to  the  time  when  ths 
derk  has  executed  the  instrument  of  resignation  or  some 
in  person  to  express  his  intention  to  resign,  there  is  atill 
time  for  revocation ;  but  when  the  bishop  has  approved, 
probata,  there  is  no  longer  an  opportunity  for  revocatioB. 
Then,    in  another    passage^    there    is    the  expresrfoo 
admistio  of  the  bishop.    And  it  was  argued  that  Utti 
meant  acceptance.    But  admiuio  is  not  acceptance  in 
the  sense  of  signing  the  formal  instrument  which  wn 
signed  by  the  bishop,  I  looked  at  one  of  the  bestlexiooofl, 
and  I  found  that  admiuio  had  the  meaning  of  *'  gtut 
or  permission,  or  approval."    So  that,  in  my  opinion, 
all  that  is  meant  is  that  there  is  no  room  for  revosatioe 
when  the  bishop  has  either  approved  or  admitted  in  the 
sense  of  admisiio.    As  long  as  the  resignation  has  not 
become  binding  by  the  assent  of  the  bishop  or  ordiosry, 
so  long  can  there  be  a  revocation  of  the  complete  act; 
but  as  soon  as  the  resignation  is  complete  by  the  ansnt 
of  the  bishop,  then  there  is  no  locu$  prnniUniice;  tbsfS 
is  no  power  to  recall.    In  my  opinion,  there  was  no 
power,  on  the  16th  of  July,  for  the  plaintiff  tofseaD 
his  resignation  if,  previously  to  that  tipie,  there  had 
been  an  assent  or  approval  of  the  bishop  to  hie  resfg* 
nation. 

Now  one  must  consider  here— and  this  point  waa 
very  much  argued— 'Whether  any  form  of  aasent  on  the 
part  of   the   bishop  is  necessary.      I    use   the  word 
'* assent,"  not  "acceptance,'*  because  the  latter  if  i 
word  tbe  doubtful  meaning  of  which  has  gifsn  rife  to 
great  diflioulty.   I  cannot  find  that  any  form  is  reqoirfi 
It  could  not  be  intended  that  any  form  sbosM  kf 
required  when  a  derk  came  in  person  to  the  bishop  fM' 
said,  ••  I  wish  to  resign.*'    The  bisbop  sayl^  "I  »^ 
to  that,"  and  that  is  fiU.     But  H  ie  said  that,  irhea  W 
resignation  is  by  deed  and  not  b j  a  derk  io  pfnon, 
signature  at  least  must  be  necessary ;  and  reHaBoe  was 
placed  on  tbe  decree    of    the   4th    Latertfi  Ooqmu». 
which  gave  certain  direotions  as  to  the  judicial  act  of 
the  bishop  being  reduced  into  writing.    I  donbt  very 
much  whether  the  acceptance  by  a  bishop  of  the  lerig* 
nation  of  a  derk  can  be  properly  called  a  jodiciil  set. 
In  one  sense  it  is  a  judieid  act;  beoause,  when  the 
resignation    is    presented    to    the    bishop,   he   mvl 
consider,    not    arbitrarily,    but    reasonably,   wbetheif 
the  reeignation  is  for  gjood    ground,    wlieiher  he  if 
willing  to  reoeive  it.    He  may  think  for  some  reaeon  of 
other  that  it  is  not  proper  for  him  to  accept  the  reeig- 
nation.   It  may  be  made  for  simoniacal  or  other  reasonS) 
and  then  it  ie  his  doty,  if  he  knows  that,  to  refuse  to 
accept  it.    In  that  way  it  is  a  judidal  act.    It  fa  an  set 
in  respect  of  which  he  is  to  exercise  a  j  ndioid  discretioB. 
The  ease  of  Gray  t.  HeOuth  was  referred  to.    Wb«a 
that  case  was  in  the  Sing's  Bench,'  Rydpr,  0.  J^  i«  re- 
ported to  have  said :  **  The  ordinary  ie  a  judidd  ofBsef^. 


Yd.  XXXVI.     [nb.u.un.]    THB  WEEKLY  REPORTER. 


311 


Rhokbc.  v.  Bimiop  of  Oxford. 


OovftT  or  ArXMAL* 


taili  MnwMl  irifb  •  }«diatl  power  to  aooept  or  nCose 
iMfciwHoBii  M  bo  dioll  tUak  propor  "  :  PhiU.  fiod.  L«w, 
pb  lUl.  That»  in  ay  opinion,  vMWift  that  ho  boi  a 
dhvvtion  to  bo  ozevoAioa  jndioMllr,  not  orbitrorilj, 
tet  irfth  a  due  xegud  to  oU  the  droamstinooa  of  the 

CMQ. 

Is  B^m  T.  BxeUr  College,  Oxford,  12  Ym.,  at  p. 

315.  thflve  ie  an  expreadon  whidh  stroogly  oonflrma  my 

vMv,  beeanM   Lord  Erskine,  0.,  U  there  reported  to 

tela  eald : — **  The  only  doubt  arises  ^poD  tbi^,  that 

baiinfc   mide    the   reeignatioa  before    a    notary  duly 

•qqeliAed  to  receive  it,  the  defendant  did  not  leave  it  to 

him,  nor  did  he  mean  himself  to  oarry  it  to  the  bishop, 

tut  he  flOQstitatee  two  other  noteriee  to  signify  it  to  the 

bbbop.    I  fooad,  bowever,  npon  ooaversiog  with  a  per- 

eon  of  great  eminence  in  the  Ecelesiastical  Court,  that 

this  act  of  tiie  bishop  is  considered,  not  a  Jadioiftl,  bat 

a  domestic  aot»  the  law  oonflding  to  him  that  he  will  not 

pemit  vee^Batioo  for  improper  parpoMa."    If  this  is 

nottobi  cooeidered  a  Judioial  act,  that  passage  ia  the 

deene  of  Hie  4tii   Lateran  Oonncil,  in  my  opinion,  has 

no  j^jpljeatioii  to  this  case,  and  anyhow  oaght  not  to  bind 

Hi  to  hold  that  any  partionlar  form  of  assent  is  necessary ; 

tut  what  tiie  decree  is  dealing  with  is  the  question,  what 

i%in  ordinary  cireimatancee,  theproper  form  to  be  adopted 

by  the  oidliiary  in  condueting  his  Jndloial  prcoeedlngs  f 

tet  the  fact  that  any  proceedings  of  the  kind  have  been 

oadttsdwonhi  be  a  mere  impropriety,  an  irregularity, 

wA  fiti^ttng  the   set    if    otherwise    eitflctually    done. 

Dloteover,  1  have  hssrd  nothing  to  satisfy  me  that  the 

partieolar  decree  reAvred  to  has  ever  been  adopted  and 

acted  upon  in  Eqglaad  as  binding  on  the  courts,  or  as 

part  of  (be  law  of  the  land.    Then  it  was  urged  that 

iSyw  V.  jSMfer  CoOege,  Oxford,  did  lay  down  that  at 

<t8st  the  e^natore  of  the  bishop  was  necessary  In  order 

to  show  his  assent.     In  my  opinion  it  does  nothing  of 

ike  land.    In    that   case,  as  in   this,  there    was  the 

8<gaatnre    ol    the    bishop    to    a    formal    document  of 

eeeeftaace,   which    also  declared  the    benefloe  to    be 

vdii,  and  whan  that  was  proved  to  be  his  signature,  and 

t^iat  it  was  given  at  a  particular  time,  that  decided  the 

ijiMrtitiB  whether  the  derk  had  been  presented  by  Exeter 

Cdlkfe  to  the  living  to  which  he  could  not  have  been 

imiaiiifii!  if  be  had  held  any  other  benefice  at  the  time, 

aad  settled  Iha  question  that  the  benefioe  had  become 

void.    Bat  it  ia  in  no  way  laid  down  in  that  case  that 

■iC^wit  is  neaeaaary ;  though  when  it  was  shown  there 

^was  a  flgnatnre  to  a  formal  acceptance,  the  question 

whether  the  biahop  had  assented  wa?,  of  coarse,  at  an 

Befoee  I  leave  this  pact  of  the  case  I  ought  to  refer  to 

the  Gboatltation  of  Othobon  (I  PhilL  Ebcl.  Law,  p.  510), 

whidi  waa  preaaed  upon  us  both  In  the  opening  and  in 

the  xeply.    That,  in  my  opinion,  is  entirely  inapplicable 

tolbe  present  case.     It  deals  merely  with  the  evidence 

wbieh  waa  leqniredjto  be  presented  to  a  bishop  in  order 

to  ahow  that  the  benefioe  was  void  before  the  patron 

i  present,  before  the  bishop  could  institute  a  deck, 

daea  not  in  any  way  deal  with  the  particular  f  or- 

required  an   to  the  assent  of  the  bishop  to  a 

Mr.  Yonngf  in  reply,  showed  that    this 

L  have  a  bearing  on  the  hishop  instituting  another 

<=l>ik;hQt  here,    if  jadidal  declaration    be  required, 

«s  hne  a  decliratioa  by  the  bishop  that  on  the  1st  of 

Odkkm.  the  benefice  was  avoided  by  the  resignation  of 

at  plaintiff.     Mr.  Young,    however,  oontended 

as  the  deed  of  resignation  was  executed  in  the 

of  Salisbury,  therefore  the  declaration  of  the 

of  Salisbnryi  and  not  that  of    the  Bishop  of 

Oxtmd^  would  be  necessary  iu  order  to  enable  Qaeeu's 

<3oII«ge  to  present,  or  the  bishop  to  introduce  a  new 

<^ealc  aa  on  the  avoidance  of  the  living.     But  the  whole 

*Viment  on  the  part  of  the  appellant  was  that  the 

^a>e  deed  waa  ineffectual  till  assented  to  by  tbo  bishop. 

-^^  I  think  it  bfca'ne  eife(tuil  by  the  assent  oC  tie 


biahop,  and  tliat  the  reaignation  wis  iu  the  dlocose  «f  • 
Oxford  and  not  Salisbury. 

I  have  also  some  to  the  conclusion  that  no  particular 
form  of  assent  is  necessary.  Was  there  an  assent  by 
the  biahop  before  the  16th  of  July  P  In  my  opinion.  If 
the  aasent  doea  not  require  any  apecial  form,  there  can 
be  no  doubt  in  the  present  case  that  there  was  perfect 
aieent  on  the  part  of  the  biahop  to  the  plalutifTs 
resignation  when  he,  without  objection,  received  the  deed 
of  resignation  on  the  3rd  of  June*  Before  the  3rd  of 
Juae,  at  the  bishop's  suggestion,  assented  to  by  the 
plaintiff,  the  deed  of  resignation  had  been  executed  by 
the  plaintiff.  When  that  deed  of  resignation  was  re- 
ceived by  the  bishop  without  objeotion,  it  bdug  sent  iu 
at  his  suggestion,  yielded  to  by  the  clerk,  in  my 
opinion  the  bishop  fully  expressed  his  assent  to  the 
resignation  of  the  plaiatifE. 

Then  there  was  another  objection  whioh  I  must  deal 
with  before  I  leave  this  part  of  the  case.  Uadoubtedly, 
the  bishop  did  not  then  dedace  the  benefice  to  be  void  ; 
and  he  reifrained  from  doing  so  out  of  kindness  to  the 
plaintiff.  The  plaintiff's  counsel  say  that  in  all  the 
authorities  the  time  when  the  power  of  revocation  is  at 
an  end  is  the  time  when  the  benefioe  becomes  avoided, 
and,  therefore,  that,  until  that  time*  the  power  of 
revocation  continues,  and  tbat  here  the  biahop,  according 
to  his  promise,  did  not  attempt  to  avoid  the  lieaffioe  tiU 
the  Ist  of  Ootober.  I  will  deal  presently  with  the 
question  whether  the  act  of  the  bishop  iu  that  respect 
was  good ;  but,  in  my  opinion,  the  authorities  do  not 
support  the  contentiou  that  the  power  of  revocation 
continued  till  the  let  of  Ootober  ia  this  case,  The 
authorities  referred  to  deU  with  the  case  of  a  resiguatiou 
to  be  acted  on  at  once  by  the  bishop  by  declaring  the 
benefioe  to  be  at  once  and  from  tl^at  time  Tacant,  and, 
therefore,  they  do  say  that  when  the  bishop's  assent  has 
been  given  to  the  resignation  the  benefioe  is  void,  and 
the  loetu  p<9iiUentim  U  gone.  But  it  is  the  asaent  of  the 
bishop,  and  not  the  avoidance  of  the  living,  whioh  puts 
an  end  to  the  power  of  recalling  the  resignatioQ.  In  my 
opinion,  therefore,  as  far  aa  we  have  gone,  the  objections 
do  not  prevail.  There  was  a  good  deed  of  resignation* 
there  was  no  power  of  revocation,  and  the  resignation 
was  assented  to  by  the  bishop. 

But  I  must  deal  with  the  other  objections  raised* 
which  are  of  a  more  serious  and  substantial  olMracter 
It  is  said  that,  under  the  circumstances  of  this  case*  the 
resignation  and  the  aasent  of  the  bishop  were  void.  The 
ground  of  that  contention,  as  I  nnderatand  it,  was  that 
the  instrunient  of  resignation  aent  in  by  the  plaintiff 
was  subject  to  a  condition — ^namdy,  tliat  contained  iu 
the  promise  of  the  bishop  that  the  benefioe  should  not 
be  dedared  vdd  till  the  1st  of  Ootober— and  it  was  said 
that  made  the  reaignation  entiidy  void.  Uadoubtedly 
in  one  sense  that  may  be  called  a  condition ;  and,  un- 
doubtsdly,  it  is  English  law  that  a  resignation  must  not 
be  subject  to  condition,  except  certainly,  In  one  in. 
stance,  where  it  is  for  the  purpose  of  an  exchange  of 
livings.  But,  in  my  opioioO|  this  is  not  a  condition 
whioh  is  touched  by  the  rule  of  law  that  reeignatioa 
must  not  be  subject  to  condition.  The  rule  means  that 
a  resignation  must  not  be  subject  to  anything  whioh 
will  render  it,  on  the  happening  or  non-hapqpaoiag  of 
any  event,  null  and  void.  But  here  there  was  no  con- 
dition in  that  sensa.  Here  these  was  mardy  a  post- 
ponement, not  by  bargain  of  tlie  bishop,  bat  by  his  kind 
intimation  of  what  he  would  do-*a  postponement  of  the 
effect  of  the  resignation.  It  was  a  suspension  of  the 
avoidance  in  conseqaence  of  the  resiguatiou  made  by  the 
clerk,  and  accepted  by  him ;  and,  in  my  opinion,  that 
in  no  way  affects  the  reaiguation,  nor  does  it  make  what 
took  place  between  the  bl«hop  and  the  plaintiff  liable 
to  any  of  the  objections  whicli  have  been  raised. 

The  Cise  whs  said  Co  be  li'ce  th<it  of  a  cou« 
tract    to   r  sign,     wiiijh    is    hxi,      Iu    my    oplnioa* 
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that  la  not  00.  The  resfgnatioa  w«b  ■  pat  into 
the  hands  of  the  bishop,  but  the  bishop  simply  said 
he  was  willing  not  to  declare  the  ben^ce  Yold  till 
a  f atare  period.  That  was  an  arrangement,  if  jon 
like  to  call  it  so,  but  it  was  not  a  contract*  By  the 
statnto  31  Eliz.  o.  6,  there  can  be  no  bargain  about  a 
resignation,  and  not  simply  no  bargain,  but  no  corrupt 
bargain.  Section  7  provides  that,  **  if  aoy  inonmbent 
of  any  benefice  with  cure  of  souls,  after  the  end  of  the 
said  forty  days,  do  or  shall  corruptly  resign  or  exchange 
the  eame,  or  coiruptly  take  for,  or  in  respect  of,  the 
resigDing  or  exchanging  of  the  same,  directly  or  in- 
directly, any  pension  or  sum  of  money,"  then  **  as  well 
the  giTer  as  the  taker  of  any  such  pension,  sum  of 
money,  or  other  benefit  corruptly,  shall  lose  double  the 
value  of  the  sum  so  giren,  taken,  or  had."  It  is  im- 
possible to  suggest  that  what  was  done  by  the  bishop 
out  of  kindness  to  the  plaintiil  was  in  any  way  corrupt. 
He  thought  it  necessary  for  the  parish,  and  those  com- 
mitted to  the  care  of  the  plaintiff,  that  the  plaintiff 
should  resign  his  benefice ;  but  there  was  no  corruption* 
What  was  done  was  done  quite  honestly,  without  any 
intention  of  providing  any  benefit  to  the  bishop.  It 
was  done  simply  to  allow  this  plaintiff,  for  yarious 
reasoDS,  to  continue  up  to  the  1st  of  October,  he 
promising  to  absent  himself  in  the  meantime.  But 
could  tbe  avoidance  be  declared  by  the  bishop  in  this 
way  ?  In  my  opinion  it  could.  It  Is  curious  that, 
although  the  Incumbents'  Besignation  Act  (34  k  85 
Tict.  c.  44}  does  not  expressly  ^ve,  or  purport  to  give, 
any  power  to  the  bishop  to  make  a  resignation  to  take 
effect  at  a  future  time  effectasl  by  making  the  benefice 
void,  a  form  is  given  in  schedule  B.  of  a  declaration  by 
the  bishop  accept  log  the  reeignation  and  declaring 
the  benefice  void  00  and  after  a  certain  day* 
And  in  the  9th  section  of  the  Act  there  are 
these  words: — *'If  the  patron  shall  have  declared 
his  assent,  or  have  not  refused  it  as  aforesaid,  or  if  the 
archbishop  shall  decide  that  the  resignation  shall  be 
accepted,  the  biihop  shall  cause  a  declaration  as  in 
schedule  B.  to  be  prepared,  inserting  therein  the 
amount  of  pension  so  allowed  out  of  the  revenues,'* 
"  and  the  day,  not  being  less  than  one  month  aftsr  the 
date  of  the  declaration,  when  the  incumbency  shall  be 
void*'*  So  that  it  is  there  recognized  that  the  bishop 
can  make  the  avoidance  take  place  from  a  day  after  the 
time  when  the  resignation  is  made— after  the  day  when 
be  has  declared  his  acceptance. 

It  would  be  difficult  to  come  to  the  conclusion— even 
if  there  were  more  authorities,  or  any  authorities,  in 
favour  of  the  appellant  (for  I  do  not  think  there  are 
any) — when  an  Act  of  Parliament  is  framed  in  that  way, 
that  it  would  be  wrong  or  invalid  on  the  part  of  the 
bishop  to  suspend  for  a  time  the  effect  o(  a  resignation 
or  to  declare  that  the  benefice  was  void  as  from  a  future 
day.  In  my  opinion  there  is  nothing  wrong  in  it. 
This  court,  in  making  orders,  often  directo  them  not  to 
be  drawn  up  for  a  paitioular  time.  That  is  suspending 
an  order,  which  has  ito  effect  as  from  the  time  it  £1 
pronounced.  Such  a  power  might  be  exerdted  corruptly 
if  one  could  suppose  that  a  bishop  could  do  such  a  thing. 
An  arrangement  as  to  suspending  the  operation  or  sus- 
pending the  time  from  which  the  benefice  was  to  be 
Toid  might  be  come  to  improperly  ;  but  in  this  caae 
there  is  not  the  slightest  ground  for  contending  that 
inch  was  the  case. 

There  is  only  one  other  point  to  which  I  need  refer. 
It  was  suggested,  during  the  course  of  the  argument, 
that  the.  iutention  of  the  bishop  to  accept  the  resigna- 
tion, so  as  to  avoid  the  public  scandal  of  teking  pro- 
ceedings  in  the  Ecclesiastical  Oourt  against  the  plaintiff, 
was  contrary  to  law  and  public  policy,  in  my  opinion  it 
was  not.  The  resignation  would  have  the  same  effect  as 
the  highest  penalty  which  tbe  Ecclesiastical  Court  could 
have  imposed,  and,  in  my  opinion,  it  cannot  in  any  way 


be  said  to  be  contrary  to  public  policy  if  the  oSsndiag 
derk  is  removed  from  the  cure  of  souls  to  avoid  the- 
public  disclosure  of  the  act  in  reference  to  whioh  the* 
bishop  thinks  it  right  that  he  shall  be  removed.  In  my 
opinion  all  these  objections  to  the  deed  oC  lesigustloa* 
fall,  and  the  appeal  must  be  dismissed. 

LiHDLET,  L.^. — Before  proceeding  to  notloetbersrioat^ 
polo  to  of  law  raised  by  the  appellant,  it  wiU  to  ooo* 
venieot  to  allude  to  one  or  two  questions  of  fact  The 
correspondence  warranto  the  iuferenoe,  and  I  infer  thst 
there  was  an  understanding,  although  no  expreu  pro- 
mise, that  if    the    plaintiff    resigned    no   proeeedingt 
against  him  should  be  token  by  the  bishop.    The  oorre* 
spondenoe  also  shows  that  it  was  agreed  between  ths- 
plaiutiff  and  the  bishop  that  the  plaintiff's  resignation 
should  not  be  accepted  so  as  to  avoid  the  living  beford 
the  let  of  October,  1886.    The  legal  oonseqnenoa  of  thli 
will  be  examined  hereaftor.    It  was  further  armnged 
that  the  plaintiff  should  have  leave  of  absence  mttll  the 
1st  of  October,  and,  although  no  formal  leave  of  abeenos 
was  asked  or  gi^en,  the  plaintiff.  In  fact,  left  tbe  pariilt 
on  the  faith  of  this  arrangement*    It  is  perfeotly  cleir 
from  the  correspondence  in  May  that  the  plalntlft  lent 
in  his  resignation  at  the  request  of  the  bishop  in  order 
that  further  scandal  and  hostile  proceedings  against  fte 
plaintiff  might  be  avoided*      It  is  also  plain  that  tt» 
resignation  required  by  the  bishop  was  one  on  which  hfc 
could  act  on  the  1st  of   October,   and  that  a  resigns- 
tion  which  might  be  revoked    by   the  plaintiff'  befois 
that  dato  would  have  been  nseleaa  for  the  purpose  for 
which  alone  it  was  required* 

Tbe  plaintiff  has  sworn  that  he  never  intended  to 
resign  absolutely  and  finally  without  retoining  tbe  power 
of  lefoking  his  resignation  before  the  time  fixed  for  its 
acceptance,  and  he  appeals  to  his  execution  of  a  deed  of 
revocation  and  to  his  going  before  a  notary  (10th  and 
11th  of  June)  in  proof  of  this  contention.  I  have  resd 
this  part  of  the  plaintiff's  evidence  with  pain,  for  even 
if  when  he  sent  in  his  resignation  he  did  not  intend  it  to 
be  final  and  absolute  (which  I  cannot  bring  myself  to 
believe)!  it  is  clear  that  no  hint  of  any  such  under- 
standing was  conveyed  to  the  bishop.  In  dealingi 
between  man  and  man  unexpreaaed  beliefs,  meanings, 
or  intentions  can  only  be  regarded  (if  at  all)  when  thy 
are  consistent  with  good  faith  and  vrith  the  expressed 
intentions  and  objecte  of  both  parties,  and  it  would,  In 
my  judgment,  be  contrary  to  sound  legal  prlndplss  to 
give  effect  to  the  plaintiiTs  belief  or  understonding  that 
he  was  to  be  at  liberty  to  revoke  his  reeignation  bsfoie 
the  1st  of  October,  even  if  his  evidence  on  tbUf(^  ' 
could  be  believed*  The  plaintiff  has  also  deposed  thst 
he  sent  his  resignation  to  the  bishop's  secretsiy  with 
instructions  not  to  lay  it  before  tbe  biahop  till  the  lit  (» 
October.  This  is  denied  by  the  bishop's  secretsiy,  m 
is  not  supported  by  the  written  authority  s(gn«d  ^  ^ 
plaintiff,  nor  by  the  correspondence,  and  csnnot  be 
'  accepted  as  true.  

The  pointe  of  law  relied  upon  by  the  plsintiif  wsie 
mainly  two — ^viz.,  first,  that  the  reeignation  wss  whouy 
void ;  and  secondly,  that  it  was  revocable,  and  had  been 
revoked  before  it  had  been  accepted  by  the  bishop.  The 
contention  that  the  resignation  waa  void  was  bas«d  on 
two  grounds,  one  of  form  and  one  of  substuice.  The 
objection  to  the  resignation  in  point  of  form  was,  that 
it  was  not  attested  by  a  notary*  It  la  laid  down  in  books 
of  authority,  e.^*,  Gibson's  Oodex,  p*  822,  and  3  Bum's 
Ecclesiastical  Law,  p*  541,  that,  <«itt  practioe  there  is  do 
way  of  resigning,  but  either  to  do  it  by  personal  appear-v 
ance  before  the  ordinary,  or  at  leaat  to  do  it  elsewhere 
before  a  pablic  notary."  But,  although  it  may  be  quite 
true  that  the  bishop  may  decline  to  receive  a  resignation 
made  in  any  other  way,  no  authority  waa  dted  to  show 
that  a  bishop  cannot  dispense  with  theae  formalities,  aad 
accept  a  reeignation  of  the  genuineneaa  of  which  he  i» 
satisfied  by  other  evidencct 
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Je  this  partiimlAff  caae  the  blihop's  secretary,  in  his 
lettM  of  the  Slat  of  May  (wUch  accompmiled  the  form  of 
jH^DAtioii  to  be  ezeoQted  by  the  plaintiff)  ezpreaalj  in- 
toned the  plnintifl  that  attestation  by  a  notary  would 
lot  be  inaialed  apon.  Under  these  oironmstanoes,  and 
ibding  no  aatliority  to  the  efleet  that  the  bishop  oannot 
lavfoUy  valve  the  obeerranoe  of  the  formalitiea  usually 
leqidxed,  I  «a  of  opinion  that  it  is  competent  for  him  to 
do  so,  and  that  the  plaintiif  s  resignation  oannot 
te  hdd  invalid  on  the  groand  of  its  non-attesta- 
tbm  by  a  notaij.  The  objection  to  the  resignation 
in  pomt  of  anbatance  was,  that  it  was  accompanied 
liy  an  igmmeBt  or  undentanding,  or  by  a  condition 
€S  qBiffilBatio&  which  rendered  it  void  ia  point  of 
'iaiw.  I  have  alreadj  stated  what  those  were.  It  in  con- 
tendai  tiiat  every  reaignation  muat  be  made  pwiy  sponte, 
obofa^  d  nmplicUer^  and  that  the  plaintiff's  resigna- 
tioBvasBotof  tfiianatore.  It  is  to  be  observed  that 
€tm  iartnuBeat  of  resignation  is  in  the  nature  of  a  deed 
poll.  Besignalioii  ia  the  act  of  the  incumbent;  the 
fastoiBMBt  ia  his  deed  ;  the  words  of  it  are  his  words. 
She  woida  are :  "  I,  — *-,  for  certain  Just  and  lawful 
eaasas  me  thereunto  especially  moving  without  compnl- 
ibn,  fraud,  or  deeeity  purely,  simply,  and  absolutely 
xerign  and  give  up  my  vicarage,"  Ac.  Those  words  are 
Hketnenmboiilfs  aolemn  assurance  to  his  bishop  that  the 
ra&gnaSkm  la  one  whioh  the  bishop  may  safely  and 
pn^y  aecept,  and  that  there  is  nothing  simoniacal  or 
otherwise  imprapor  ia  the  transaction. 

How,  the  bishop  was  insisting  on  an  unconditional 

Sea^gnafioB;  tbeplahitiff  knew  this,  and  he  sent  in  his 

XBiilgaatini  Beotndtngly  in  the  form  in  which  he  was  re- 

qnned  fo  mtSbb  it.    He  cannot  now  turn  round  and 

aMb  nHef  on  the  ground  that  his  resignation  was  not 

ia  troth  what  he  aolomnly  deolared  it  ta  be :  see  Rumaey 

?•  IfkieL    This  aetion  is  one  in  which  the  plaintiff  is 

Maerting  rights  baaed  on  a  transaction  to  whioh  he  was 

a  pnrty,  and  which  he  now  impeaches  on  the  ground  of 

fflagaUty.    It  is  contrary  to  well-settled  legal  priaoiplea 

to  g^fe  idieC  in  each  a  case.    No  doubt,  if  be  were  being 

nwd  bf  oChen,  it  would  be  competent  for  bim  to  defend 

hfaaalf  by  abowiog  the  illegality  of  the  transaction 

on  which  their  right  to  relief  was  founded,  and  the 

fUatiff  would  not  be  estopped  by  his  own  deed  from 

Vumfngmkch  illegality  :  ColUnB  v.  Blantem,  1  8m.  L.  0., 

Ml  ed^  p.  398.    ut  the  position  of  a  plaintiff  seeking 

nBtf  ii  wholly  different,  and  to  grant  to  the  plaintiff 

IprfiaMe  relief  in  the  shape  of  an  injunction  upon  the 

gnmad  that  bis  resignation  was  illegal  and  void  is  quite 

out  ai  the  qa«5«tion.     It  would  not,  however,  be  satis- 

§Bdbaj  to  diapoae  of  the  question  of  illegality  on  the 

gnMnd  that,  aaenming  it  to  be  eatahlished,  the  plaintiff 

«D8id  not  take  advantage  of  it. 

Having  re^pard  to  the  frame  of  the  action  and  the 
■iguaM&t  addressed  to  the  court  upon  it,theoottrt  in  my 
flpinioii,  ooghft  to  declare  what  the  rights  of  the  parties 
imlly  are,  and  decide  the  question  really  in  dispute 
htiwiMJii  them — ^is ,  whether  the  plaintiffs  liting  did  or 
dU  wt  boeome  void  on  the  1st  of  October,  1886.  The 
L  of  this  question  renders  it  necestary  to  deter- 
eClier  the  i^aintiiTa  resignation  really  was  void 
The  determination  of  this  point  in  voltes  the 
I  of  the  following  questions— viz.,  1.  What  was 
•t  of  the  anangement  between  the  plaintiff  and 
Oe  hfaboD  that  he  should  not  accept  the  plaintiffs 
t  before  the  1st  of  October,  1886  P  %.  What 
of  the  understanding  that  if  the  plaintiff 
tba  bisisop  would  not  proceed  against  him 
the  Ohurch  DiscipUne  AotsP  In  my  opinion, 
■cither  of  theae  undeiatandings  affected  the  validity  of 
the  iiwdgnatinu  It  was  said  that  they  made  it  con- 
^Hiniirl,  flBBd  therefore  void.  But,  as  already  pointed 
ept,  the  reelgnatioa  does  not  ezpreaa,  or  purport 
ta  iinniBB,  or  negative  any  agreement  with  the 
I  am  by  no  means   satisfied   that  the 


rule  which  requires  resignations  to  be  absolute 
ezdudei  all  terms -and  conditions  of  whatever  nature 
whioh  the  incumbent  may  make  with  his  bishop. 
In  the  next  plaooi  these  so-called  oonditioDs  are  not  con* 
ditions  in  the  legal  senae  of  the  word.  A  premise  not  to 
proceed  under  the  Ohurch  Discipline  Act,  assuming  such 
promise  to  have  been  made,  would  be  a  mere  collateral 
promise,  not  a  condition  affecting  the  resignation  itself. 
Sttoh  a  promise  neither  postpones  the  resignation  nor 
defeats  it.  Nor  would  a  breach  of  the  promise  render 
the  resignation  inoperatife;  still  less  is  the  postpone- 
ment of  the  time  for  avoidance  a  oonditioo  in  the  proper 
sense  of  the  term*  The  difference  between  aunezing  a 
condition  to  an  act  such  as  a  promise  or  resignation,  and 
fixing  a  term  at  whioh  it  is  to  take  effect,  is  familiar  to 
every  lawyer^  A  promise  to  pay  a  sum  of  money  at  a 
future  time  is  not  a  conditioned  promise ;  nor  is  a  resig- 
nation to  take  effect  at  a  future  named  day  a  conditional 
resignation.  The  resignation  is  ahsolute,  although  iti 
operation  is  deferred.  It  would  not,  however,  be  satis- 
factory to  dispose  o(  this  part  of  the  case  on  auy  merely 
technical  ground.  It  is  desirable  to  examine  the  matter 
further,  for  collateral  promisee  or  even  honourable  un- 
derstanding), if  contrary  to  law,  may  make  a  resignation 
void.  They  may  show  that  the  resignation  was  really 
part  of  a  transaction  whioh  was  slmouiacal  or  corrupt 
within  the  meaning  of  the  statute  31  EUe.  o.  6,  ss.  4— 8. 
But  I  can  find  nothing  in  this  case  either  simoniacal  or 
corrupt.  The  bishop  had  to  consider  his  duty  to  the 
plaintilTs  parishioners  and  to  the  Ohurch,  and  he  cama 
to  the  ooDclnsion  that  it  would  be  best  for  them  if 
the  plaintiff  resigned  without  scandal.  He  also  came 
to  the  conclusion  that  it  was  not  necessary  imme-* 
diately  to  avoid  the  livings  and  that  he  could,  con- 
sistently  with  his  duty,  postpone  the  avoidance  of  the 
lifiog  until  the  Ist  of  October  iC  the  plaintiff  desired  it, 
whioh  he  did.  No  authority  has  been  cited  to  show 
that  the  bishop  could  not  properly  or  lawfully  act  as  he 
did.  If  be  could  secure  the  removal  of  the  plaintiff 
from  the  parish,  and  could  also  atoid  farther  scandal, 
there  is  no  legal  reason  why  he  should  not  do  so. 
There  is  no  law  whioh  compels  him  to  proceed  against 
the  plaintiff  under  the  Ohurch  Disoipline  Aot.  The 
promise  to  postpone  the  atoidance  of  the  llviog  for  a 
few  months  did  not,  in  my  Judgment,  in  any  way  affect 
the  validity  of  the  resignation.  The  postponement  was 
a  kind  concession  to  the  plaintiff,  and  was  injurious  to 
no  one.  It  is  impossible  to  bring  such  a  trausaotion 
as  this  within  either  the  words  or  the  spirit  o(  31 
£liz.  c.  6,  s.  7,  and  equally  impossible  to  treat  it  as 
simoniacal. 

There  is  no  authority  to  show  that  a  bishop  cannot, 
for  good  and  sufficient  reasons,  lawfully  postpone  the 
coming  into  operation  of  a  resignation  which  he  has 
reoeired,  and  whioh  he  has  approved.  On  the  other 
band,  there  is  evidence  that  such  a  practice  is  common 
in  the  diocese  of  Oxford.  It  has  obvious  convenienoea, 
and  it  is  permitted  by  the  Incumbents'  Resignation  Aot 
(3i  ft  35  Vict.  o.  44),  s.  9,  and  achedulo  B.  Such  a 
power  may  undoubtedly  be  abuaed,  but  its  liability  to 
abuse  does  not  show  that  the  power  does  not  exist.  In 
the  absence  of  authority,  I  cannot  hold  that  a  re«igna- 
tion  is  infalid  because  it  is  made  on  the  understanding 
or  faith  of  a  promise  by  the  bishop  that  it  shall  not  oome 
into  operation  the  mpmeot  it  U  made.  The  decisions  on 
resignation  bonds  do  not  touch  this  point,  nor  do  the 
principles  on  which  they  proceed  apply  to  a  case  like  the 
present.  A  promise  or  understanding  of  the  kind  in 
quastion  may,  in  some  circumstances,  be  corrupt  or 
simoniacal,  and  will,  if  corrupt  or  simoniacal,  render  a 
reaignation  on  the  faith  of  it  illegal  and  void,  but  there  is 
nothing  of  the  sort  in  this  case.  Where,  as  here*  the 
avoidance  of  the  living  is  promised  to  be  postponed  by 
the  bishop  for  a  reasonable  time*  and  bond  fid^  with  a 
view  to  the  interest  of  all  parties  concerned,  a  resigna* 
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tioD  made  on  the  faith  of  tnch  promise,  in  order  to 
avoid  scandal  and  legal  proceedings  under  the  Chuich 
•Discipline  Act,  is,  in  my  opiaioD,  legal  and  unimpeacb- 
able. 

There  remains  for  consideration  tbo  qnestlon  wbetbar 
the  resignation  cent  in  by  the  plaintiff  waa  revoeable 
before  the  Ist  of  October,  nhich  was  the  time  from 
which  it  waa  to  take  ffPect.  Speaking  generally,  a 
resignation  is  reTocable  nntil  it  baa  been  accepted  by  the 
bishop,  and  when  it  is  accepted  by  him  the  IWing  be- 
comes Toid.  Bat  the  aathorities  cited  in  support  of  this 
proposition  are  not'  addreseed  to  the  question  whether 
an  incumbent  can  revoke  a  resignation  sent  in  by  him 
to  his  bishopi  at  the  bishop's  reqnest,  aad  in  order  to 
avoid  scandal  and  possible  legal  proceediaga.  I  can  find 
DO  authority  whkh  reqnhee  tiie  bishop^a  approval  to  be 
-signified  in  any  particnlav  foim,  although,  in  order  to 
avoid  disputes,  the  acceptance  is  usually  put  intowiitin^ 
4Ukd  signed  by  the  bishop,  A  resignation  sent  in  under 
the  oircumstanoea  now  supposed  is,  in  fact,  approved 
before  it  is  sent  in,  and  in  the  case  supposed  bo 
further  approval  appean  to  me  necessary  iu  ordef  to 
render  the  resignation  irrevocable.  There  is  an  am- 
biguity about  tbo  word  "acoeptanoe"  wbicb  is  apt  to 
mislead,  I  am  not  at  all  sure  that  the  words,  ad- 
miMia,  approboHOt  ooMMiimis,  and  the  like,  used 
by  Yon  Eapen  and  otber  caaonists,  mean  suob  an 
acceptance  of  a  resignation  aa  avoids  a  living*  II  no 
doubt  very  often  happens  that  all  these  expreastona 
mean  the  same  thing.  But  I  am  not  aware  of  any 
authority  which  shows  that  an  approval  of  a  resignation 
ia  neceesarlly  such  an  acceptance  of  it  as  immediately 
'avoids  the  living  contrary  to  the  ^tentions  aa  well  of  the 
incumbent  as  of  the  bishop.  If,  however,  the  law  were 
aa  the  plaintiff  contends,  the  only  effect  would  be  that 
bla  living  would  necessarily  have  become  void  earlier 
than  he  intended.  But  this  would  not  help  him  In  this 
litigation.  If  he  were  right,  both  he  and  the  bishop 
would  have  made  a  mistake  on  a  matter  of  law ;  and 
•anch  a  mistake  would  not  entitle  the  plalatlfl  to  relief. 
In  the  view  here  taken  of  the  facts  and  of  the  law  it  Is 
nnneeeasary  to  determine  exactly  when  the  bishop  affixed 
his  signature  to  the  acceptance  of  the  plaintiff's  resigna- 
tion ;  whether  the  acceptanca  waa  signed  before  or  after 
the  attempted  revc«»tlon  Is,  in  my  oplDioo,  immaterial* 
It  is  plain,  aa  a  matter  of  f^,  that  the  bishop  never  ln« 
tended  his  signature  to  operate  as  such  an  acceptance  of 
the  plaintiff's  resignation  as  then  and  there  to  avoid  the 
living.  The  acceptance  in  this  sense  was  never  intended 
to  come  into  operation  until  the  1st  of  October,  when  It 
was  formnlly  announced.  To  hold  that,  under  the 
elrcumstances  of  this  oaae,  the  plaintiff  could  legally 
withdraw  his  resignation  after  he  had  sent  it  in,  would 
be  to  hold  that  the  plaintiff  could  lawfully  commit  a 
gross  breach  of  faith,  aad,  in  the  absence  of  any 
authority  which  requires  the  court  to  hold  that  he  has  a 
•Tight  to  to  act,  he  ought  to  be  held  not  to  have  ir.  For 
the  reasons  above  stated  I  am  of  opinion  that  the  plaln- 
tifTs  appeal  fails,  and  ought  to  be  dismissed,  with  costs. 
But  the  order  of  the  court  oughti  in  my  opinion,  to  bo 
prefaced  by  a  deolazatlon  that  the  benefice  of  Sparsholt 
became  void  on  the  1st  of  October,  1886,  by  reason  of 
the  resignation  thereof  by  the  plaintiff  on  the  2nd  of 
June,  1886,  with  the  approval  and  consent  of  the 
Bishop  of  Oxford,  and  hia  acceptance  thereof  as  on  and 
from  the  1st  of  October,  1886,  and  that  the  attempted 
revocation  by  the  plaintiff  of  auch  resignation,  after  the 
receipt  thereof  by  the  bishop,  waa  Invalid  and  void. 

Lopps,  L.  J.— •At  the  time  the  oorreapondence  between 

the  appellant  and  the  bishop  oommenoed,  the  appellant 

had,  ij  his  misoonduct,  rendered  himself  liable  to  be 

proceeded  agalaat  under  the  Ohuroh  Discipline  Act ;  aad 

'  tbo  biahcp,  bavfaig  regard  to  the  grave  ecandal  occasioBed 

rby  that  conduct  unleaa  the  appellant  at  once  reaigned 


hia  benefice,  would  have  failed  to  dlsehaige  his  duty  if 
b«  had  not  directed  su^  proceedings  to  be  Ukm*  h 
these  circumstances  a  correapondeace  took  plass»  tte 
meaning  and  effect  of  which  Is  moat  ImpcrtaBt  tociBi^ 
alder.     A    careful  and  anxious  ooasillantioa  of  thil 
correapondeBoe  has  led  me  to  the  oondualaa  that  thMb       \  \ 
waa  aa  abaduta  aad  uncoaditional  resigaatfea  of  hk 
beaefice  by  the  appellant  la  Jnae^  subjeal  oo^  Issa 
underataadiag  that  the  beaefioe  was  not  to  be  iioidsl 
until  the  1st  of  Octobar.    The  rotignation  was  saggeM 
by  the  bishop,  acquiesced  in  by  Itie  ^ppaUanli  sad  i^ 
proved  of  by  the  bishop  when  reoeived  by  him.  Tte 
resignation  vras»  in  my  <^»indoo, /ada  at  jwoierfa  whoi 
the  bishop  received  it  on  the  Snd  of  Juncb    This  wigm 
tloo,  I  am  of  opinioBy  the  appeUant  had  no  pawsr  ate* 
warda  to  withdraw.    It  vraa  imlonded  both  by  tbo  ap|4 
lant   and  the  blahop  that  it  abould  be  ateolata  aal 
irrevocable.    Directly  It  was  jreceiv«d  1^  the  Uriiop  tiM 
leslgnation  waa  complete^  aubjeat  only  to  an  andil» 
atanding  that  the  efkct  and  tha  conaaqjoeaaa  ot  thi 
realgaatlon  were    to    be  soapeaded  uatU  the  Isl  «l 
October,    There  was  mudi  argnoMnt  with  raganl  to  tin 
word  odrntsfto.    In  asy  opinion,  admimio  aad  prMk 
are  equivalent  tenna,  both  flKHning    aoqulascenoe  «r 
approval. 

I  will  now  ahortly  conaider  the  gronnda  on  wUckfte 
appellant  seeks  to  impeach  his  resignation.    ItisMM 
that  the  deed  of  xealgaatloa  la  invalid  beoanaa  it  wm  niA 
executed  before  a  notary  pubHow    There  are  aaveralmil 
ia  which  a  valid  realgaatlon  may  be  made.    All  tiM» 
modes  appear  to  have  for  their  object  the  piotsekioafli 
the  bishop,  and  are  Intended  to  seouxe  him  ftom  ihs 
coaseqneaoea  of  a  miatake  ia  avoiding  a  beaefiae.    Om 
of  these  modea  is  the  executioa  of  a  deed  of  zsslgaalka 
before  a  notary  puUie.      I  am  of  opinion  that  th* 
exeoution  of  such  a  deed  before  a  notary  pablio  ikt 
formality  for  the  protection  of  the  blahop  which  he  my 
waive  if  he  thinks  fit.    The  blahop  waived  thk  foRDslI^ 
aad,  in  my  oplnioa,  the  deed  ia  not  on  thia  graaai  , 
invalid.    It  waa  alao  contended  that  the  reaignalkin  vm 
illegal  beoauae  a  collateral  condition  waa  attached.    Tit 
appellaat  aays :  "  I  resigaed  on  the  vaderataadiag  Mfc 
the  beaefice  waa  not  to  be  avoided   until  the  Ist  of 
October."    Exoeptiag  oaly  the  oaae  whepe  tbe  tasigaa^ 
tion  ia  made  for  the  aake  of  effecting  aa  eouhanga,  It  h 
undoubted  law  that  the  resignatloak    must   be  ptr^ 
aponiiy  ahudutf,  H  HmplieUert  and  no  oollatsml  csa« 
ditlon,  by  which  in  certain  events  the  reaigaatlBa  utf 
be  defeated,  oaa  be  annexed.  The  object  waa,  no  das^ 
to  exclude  all  corrupt  or  iadieact  baigalna  for  moatif^ 
aay  other  valuable  coaaideratioa.     The  object  lbs  biihif 
bad  ia  view,  whea  he  undertook  not  to  give  aflHlto^ 
resignation  and  not  to  avoid  the  benefloe  nntil  tha  lit  ci 
October,  is  too  dear  for  oontrover^.     It  vas  done  in 
mercy  aad  out  of  extreme  lenienej  towaris  tha  appt^ 
laut.    Tbe  nnderatandiag,  therefore.  zeiliedipQA«>BBfli 
be  impeached  oa  the  ground  that  it  wae  promptadhyaay 
iadhect  motive.    It  must  be  regauHled,  aa,  ia  tndht  tt 
was,  aa  an  hoaest  stlpolatloa.    Bat  warn  it  ia  any  MM* 
of  tbe  word  a  condition  '  y  which  the  xealgaatioa  waa  ti 
be  defeated  P    The  bishop,  aaoording  to  my  vliW,  haii 
in  June,  in  the  most  uaequlvocsU.  wmy^   noeaptad  tha 
resignation  of  the  appellant,  aad  wro«ld  not  havepfl^ 
mitted  it  in  any  droumstanoea  to  be  defeated  m  wgi&^ 
seded.      Out  of   extreme  Undneaa   h«    anapeadad  iti 
operation  imtil  the  lat  of    October.       I  know  of  ■> 
authority  or  law  which  preventa   the  blahop  tioin  ai 
doing  for  honeat  •and  good  reaaona^     In  oertain  i' 
ataacea  it  would  be  highly  iaeoawei&leiEt  if  the  i 
could  act  poatpone  for  areaaoaable  time  thei 
of  a  benefice  after  he  baa  approved  the   ■iMlflnaflinn  cC  ft 
clevk,  and  auch  poatponament  eaaiiot,  in  my  oplnioi^lli 
aaid  to  be  a  oond&tkm  aaaeaed  to  tbio  unignathm.  mA 
oannot,  either  on  authority  or  prliiiQlple.  be  held  toi 
the  appdlant'a ledgaatkm  hivattdU  Xtealiti 
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Jonas  v.  Long. 


OOURT  OP  APPB^Li     - 


4ttv  tike  jmdgmentB  wbioh  hvn  been  deliTerad^  to  go 
IiId  tte  BAtier  at  greater  length,  as  the  other  membm 
•If  the  oooit  have  so  exhatutifely  dealt  with  it.  I  should 
•iBij  be  repeating  what  they  baTe  said,  with  all  of  which 
I 


Afpml  di»ni$9ed,  with  eo$U» 

Solidtan  for  the  appellant^  Hyde^  Tandy,  A  Mahon. 

SoUdtofs  for  the  defendant,  Ounliffes  dt  Davenport* 
te  T.  Jf,  Daswenport,  Oxford. 


Fm  Q.  B.  IMt. 


Feb.  1. 


JoKAs  V.  Loiro.  (a.) 

Osmtif  €Ourt  —  Equitable  furisdietion  —  Interlocutory 
ard^ — Appeal — County  Oourte  Equitable  Juriedictian 
Act,  18^  (38  <&  29  Vict.  c.  99),  $.  18. 

An  appeal  upon  a  quettion  of  law  lite  under  section  18 
V  t^  County  OmrU  EquiUMe  Juriedictian  Act,  1865, 
frmn  on  iwCerfecirfDry  order  of  a   cxmnty  court  in  a 
prooeeding  witMn  its  equitable  Jurisdiction. 
Appcei  from  the  Qaeen's  Bench  Difision. 
An  aellon  for  dUlntion  of  partaersbip  was  brought 
in  the  Lembetiii  Onmty  Court,  and  an  order  was  made 
disnlring  the  partnership  and    that  the    partnership 
aeaoonts  should  be  taken,  and  the  plaintiff  was  ap- 
pointed rreeifer.    On  the  10th  of  May,  1887,  an  order 
was  made  that  the  defendant  Harris  should  pay  iuto 
CDor^  within  fourteen  days,  the  sum  of  £65  lis.  6d., 
heiag  monejB  belonging  to  the  partnership  admitted  to 
be  in  hie  liaiida»  and  that  he  should,  within  soTen  days, 
d^fcves  to  the  receirer  certain  books  aud  documents. 

On  Obe  2nd  of  August,  1887,  the  county  eoart  judge, 
«lpaB  the  application  of  the  reoeiYer,  made  the  f oUow- 
f^  Cider  (omitting  formal  parts) :— <'  The  court  being 
Xfi  efjaian,  upon  consideration  of  the  facts  disclosed, 
ttat  tiM  defendant  Harris,  in  his  fiduciary  capacity  as 
aeDHfer  of  the  partnership  business,  has  been  guilty  of 
«  fflnapl  of  this  court  by  neglecting  to  obey  the  order 
ed  tkm  IMi  of  ICay,  doth  order  that  the  said  defendant 
Hmfi  de  stand  committed  to  her  Majesty's  prison  at 
WaodsvOTth  los  his  said  contempt." 

Hattii  appealed  from  this  order  to  the  Queen's  Bench 
XMridm,  the  ground  of  bis  appeal  being  that  the  judge 
IMS  vsoBg  <n  Inw  in  holding  that  Harris  was  a  trustee 
CK  acting  in  a  fiduciary  capacity.  Stephen  and  A.  L. 
fiaritii,  JJ»,  lield  that,  as  the  appeal  was  from  an  inter- 
locatory  otder  of  the  county  court,  they  had  no  juris* 
dietton  to  hear  it.    Harris  appealed. 

r.  H.  JEUohmond,  for  Harris.— The  order  of  eom- 

L  of  the  Snd  of  August  is  an  interlocutory  order  in 

under  the  equitable  jurisdictioE  of   the 

The  Older  was  made  under  section  4, 

3t  of   the  DebtorA  Act,  1SG9,  the  county 

i&¥tiig  now^,  bjfiectioa  89  of  the  Jadicature  Act, 

•BiJ^  pott^ez  to  grant  relief  id  th^  eoiae  mnnuer  as  the 

Mi^  OvBttf  which  power  extsuda  to  iuterloctitory  as  well 

••  toiaii  orders :  Richards  t.  Culler n^,  1  Q.  B.  D.  623, 

M  W*  M^  Dig.  103.     It  has  been  deoidod  thtit  no  appeal 

Mm  mder  #e«t]oa   14  of  the  Coouty  Courts  Act,  1850 

|^f]3  &  J4  Vict.  c.  61)^   from  an   inteilocuCorj  order  of  a 

'  eoart  fa  n  commou  Uw  action  :  Carr  v.  Stringer , 

&  A  M.   123,  6  W.  H.  0.  h.  Dig.  au     Section  18  of 

QamBtf  CquiU  Equit^le  Junidiction   Act,    1865, 

gl¥0i  a  nght  of  appeal  from   tbe  deoialon  of  a 

«(mrt  judg«  in  any  matter  of  equity,  is  wider  in 

tti  ttfine   thnn  section  il  <it  the  earlier  Act.     It  speaks 

^  "  aay  coatter  of  equity/'  aud  it  empoweri  the  Court 

^    ■  ^- T ■ — ' 

%Q  EepcTted  by  W.  T.  6abut«  E^q.,  Harrister-at-Law. 


of  Appeal  to  make  such  final  "  or  other  deoree  or  order 
aa  it  shall  think  fit.'*  Thoce  words  show  that  the  oouit 
haa  power  to  deal  with  interlocutory  orders  in  equity 
easea.  The  legislation  as  to  appeals  from  county  oouits 
in  common  law  actions  is  dififorent  from  the  legislation 
as  to  appeals  in  equity  cases,  because  in  common  law 
cases,  where  the  amount  does  not  exceed  £20,  an  appeal 
can  only  be  brought  by  leave  :  SO  &  31  Vict,  c  142,  s. 
18;  whereas  in  equity  eases  there  id  no  saoh  limit. 
Oonsidering  that  county  courts  hate  jariadiotion  in 
equity  to  ^e  amount  of  £500,  and  that  by  sections  1 
and  2  of  the  County  Courts  Equitable  Juti^diction  Aot^ 
1865,  the  judge  has  all  the  powers  of  a  jadge  of  the 
Court  of  Chancery,  the  Legislatttre  must  have  intended  - 
to  giTC  an  appeal  from  interlocutory  orderp,  which  are 
far  more  important  in  proceediogs  in  equity  than  in 
common  law  actions.  ^ 

He  also  cited  Williams  t.  Williams,  37  L.  J.  Cb.  855,  ' 
16  W.  R.  Ch.  Dig.  34  ;  Cooper  t.  Busbridge,  16  L.  T. 
N.  a  5,  15  W.  B.  Ch.  Dig.  31  ;  and  Beg.  ▼.  Coun^f 
Court  Judge  of  Croydon^  33  W.  E.  68,  13  Q.  B.  D.  963. 

Johnston  Watson,  for  the  plaintiff. ^Tbe  words  of 
section  18  of  the  County  Courts  Equitable  Jurisdiction 
Act,  18659  are  not  wide  enough  to  confer  a  right  of 
appeal  from  interlocutory  orders.  The  words,  **  may 
make  such  final  or  other  decree  or  order,"  enable  the 
court  to  deal  with  a  final  judgment  of  the  county  court 
either  by  making  some  final  order  upon  it  or  by  making 
an  order  which  will  not  finally  dispose  of  the  matter,  as 
by  granting  a  new  trial.  This  construction  would  bring 
the  section  into  harmony  with  section  14  of  the  County 
Courts  Act,  1850.  The  order  of  committal  here  waa 
made  under  section  89  of  the  Judicature  Act,  1873,  for 
the  purpose  of  enforcing  obedience  to  an  order  of  the 
court.  There  is  no  reason  why  an  appeal  should  be 
allowed  from  an  order  of  committal  in  an  equitable 
matter  and  not  from  an  order  of  committal  iu  a  common 
law  action.  The  proper  course  to  pursue  in  either  cas^ 
is  to  moTe  for  a  prohibition. 

He  cited  Drayoott  t.  Harrison,  17  Q.  B.  D.  147. 

Bichmond  replied. 

Cur.  adv.  tniU. 

Feb.  1. — FaT,  LJ.— In  this  ease  a  question  was  raised 
in  the  nature  of  a  preliminary  objection,  whether  an 
appeal  lies  from  the  county  court  in  this  case.  In  the 
county  court  proceedings  were  taken  for  the  purpose  of 
winding  up  a  partnership.  The  county  court  judge 
found  that  the  defendant  Harris  owed  a  sum  of  money 
to  the  partnership,  and,  after  hearing  the  evidence,  the 
judge  ordered  him  to  pay  this  sum  into  court  and  to 
dehfer  up  certain  documents  to  the  receifer.  Harrie 
neglected  to  obey  this  order,  and  an  attachment  WM 
ordered  to  issue  against  him  under  the  powers  conferred 
upon  county  courts  by  section  89  of  the  Jndloatuie 
Act,  1873,  the  order  of  committal  stating  that  Harris 
had  disobeyed  the  order  while  aoth»g  in  a  flduciaij 
capacity  as  manager  of  the  partnership  bueioess.  The 
question  sought  to  be  raised  by  this  appeal  ia  whethec 
Harris  was  acting  in  a  fiduciary  capacity  within  the 
meaning  of  section  4,  sub-section  3,  of  the  Debtois  Acff 
1869.  It  is  plain  that  those  proceedings  were  takeft 
under  the  equitable  jurisdiction  conferrsd  upon  county 
courts  by  the  County  Courts  Equitable  Jurisdiction  Act, 
1865.  It  is  plain  that  the  order  of  committal  was  aa 
interlocutory  order,  and  the  question  we  have  to  deterr 
mine  is  whether  an  appeal  will  lie  from  an  interlocutory 
order  made  by  the  county  court  when  exercising  its 
equitable  jurisdiction. 

It  will  be.conTenient,  before  coming  to  the  Act  of  18659 
to  state  the  law  at  the  time  of  the  passing  of  that  Adk 
The  County  Couit9  Act,  1850  (13  ft  14  Vict.  c.  61),  is 
tlie  principal. Act  giving  jurisdiction  to  county  courts, 
and  section  14  of  taut  Act  euacts  that  "  if  either  party 
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in  aoj  ctMte  of  the  amonnt  to  wliieh  Jniiadktioii  is 
gif«ii  to  the  county  oonrts  by  this  Act  shall  be  dissatis- 
fied with  the  dctennination  or  direction  of  the  said  court 
in  point  of  law,  or  upon  the  adrnvsion  or  rejection  of 
any  evidence,  such  party  may  appeal  from  the  same  to 
any  of  the  superior  couits  of  common  law  .  .  •  and 
the  said  Court  of  Appeal  may  either  order  a  new  ttial 
on  such  terms  at  it  thinks  fit,  or  may  order  judgment  to 
be  entered  for  either  party."  It  is  obfious  from  that 
that  the  nature  of  the  relief  which  the  Act  allowed  the 
court  to  give  upon  the  appeal  was  not  applicable  to  in- 
terlocutory proceedings,  but  was  only  applicable  to  final 
Judgments  in  the  county  couits.  Accordingly  it  was 
decided  in  1858  in  Carr  v.  Stringer  that  no  appeal vlay 
from  interlocutory  orders  of  county  courts,  and  that 
pciot  was  finally  decided  by  that  case.  That  being  the 
state  of  things,  the  Legislature,  by  the  County  Courts 
Equitable  Jurisdiction  Act,  1865,  gafe  county  courts 
jurif  diction  in  matters  of  equity  up  to  £500,  a  Tery  ex. 
tensifc  juiiidiction  and  far  wider  than  the  jurisdiction 
in  common  law  actions,  and  baiiog  conferred  that  juiis- 
diction  the  Legislature  naturally  thought  fit  to  giTC 
an  appeal.  Section  18  giving  an  appeal  is  modelled 
upon  the  form  of  the  section  in  the  earlier  statute 
giving  an  appeal  in  common  law  cases.  The  section 
says  :  **7f  any  party  in  a  suit  or  matter  under  this 
Act  shall  be  dissatisfied  with  the  determination  or 
direction  of  a  judge  of  a  county  oouit  on  any  matter 
of  law  or  equity,  or  on  the  admission  or  rejection  of  any 
evidence,  such  party  may  appeal  from  the  ssme  to  the 
Tice.Chsncellor  (now  to  the  Divisionsl  Court)  .  •  .  . 
and  the  said  Court  of  Appeal  may  make  such  final  or 
other  decree  or  order  as  it  shall  think  fit."  We  mnet 
contraet  the  power  there  given  to  the  Yice-Ohancellor 
with  the  power  given  to  the  court  by  the  earlier  statute 
in  common  law  matters.  The  court  by  the  earlier 
statute  has  power  to  order  a  new  trial  or  to  enter  jndg. 
ment  for  either  party.  The  Vice-chancellor  by  the 
later  statute  has  power  to  make  such  final  or  other 
decree  or  order  as  he  shall  think  fit.  The  language  of 
the  later  enactment  was  obviously  intended  to  be  far 
wider  than  that  used  in  the  earlier  enactment ;  and,  as 
it  seems  to  me,  was  intended  to  include  interlocutory 
orders.  Therefore,  looking  at  the  language  of  ssction 
18  alone,  or  contrasting  it  with  the  langusge  used  in  the 
earlier  Act,  a  right  of  appeal  in  matters  arising  under 
the  equitable  jurisdiction  of  county  courts  was  not 
confined  to  final  orders,  but  extended  to  interloontoty 
ordere.  It  is  said  that  the  Legislatuie  must  have  in- 
tended the  same  result  to  follow  in  both  statutes.  I 
cannot  say  that  the  Legislatnre  had  any  such  intention, 
considering  the  difference  in  the  language.  Moreover, 
the  reason  of  the  thing  is  obvious.  The  greater  im- 
portance of  interloemtory  orders  in  matters  of  equity, 
and  the  larger  amount  which  may  be  in  question,  are 
strong  to  show  thst  the  Legislature  may  well  have  in- 
tended to  give  an  appeal  from  interlocutory  orders  in 
equitj.  I  tliink,  therefore,  that  an  appeal  does  lie  from 
this  order  of  the  ooun^  court  judge. 

LoPBs,  L.J.^The  question  now  raised  ia  whether 
there  is  an  appeal  from  interlocutory  orders  of  a  county 
court  in  equity  cases,  a  question  upon  which  there  does 
not  seem  to  have  been  any  previous  decision.  In  my 
opinion  an  appeal  lies  in  such  cases,  and  I  come  to  that 
conclusion  looking  at  the  very  general  character  of  the 
words  in  section  18  of  the  County  Courts  Equitable 
Jurisdiction  Act,  1865*  I  can  put  no  other  meaning 
upon  the  worda  "  the  Court  of  Appeal  m«y  make  snob 
final  or  other  decree  or  order  aa  it  shall  think  fit "  than 
that  they  indode  interlocutory  orders.  Such  a  construc- 
tion is  eminently  reasonable^  because  in  equity  cases  tbo 
Jurisdiction  of  the  county  court  is  very  much  larger  than 
in  common  law  cases,  and  interlocutory  proceeoinga  may 
be  of  more  importance*    Then  if  we  turn  to  section  14 


of  the  County  Courts  Act,  1850,  which  gave  an  sppail 
in  common  law  cases  where  the  amonnt  was  over  £K)| 
the  language  of  that  sectbn  is  strong  to  diow  that  flis 
ocnstmotion  which  I  have  placed  upon  section  18  of  tiie 
later  statute  is  the  true  one.  The  words  are, "  theOout 
of  Appeal  may  either  order  a  new  trial  on  such  tenni  sf 
it  thinks  fit,  or  may  order  judgment  to  be  entsied  for 
either  party."  They  dearly  refer  to  the  flnil  deter- 
mination of  the  action  in  the  county  court.  It  Wis 
accordingly  rightly  decided  in  Carr  v.  Stringer  thst  no 
appeal  lay  fross  an  interlocutory  order  in  a  comaumlMl 
action.  I  have,  therefore,  come  to  the  condosion  thst 
there  is  an  appeal  from  an  interlocutory  order  of  s 
county  court  in  equity  cases,  and  that  this  objeetion 
ought  to  be  overruled. 

Ohfedion  operruUd, 

The  CotJBT,  howeveri  declined  to  hear  the  apped  apon 
the  ground  that  the  point  of  law  raised  by  the  4ppeil 
was  not  taken  before  the  county  court  judge,  and  tbt 
no  request  was  made  to  him  to  take  a  note  of  the  eii- 
deuce  relating  to  the  point,  and  that  no  note  of  nek 
evidence  had  in  fact  be«n  tdcen. 

Sdidtors  for  the  plaintUT,  Rohimon  A  Co. 

Solidtor  for  the  defendant,  George  Johneon. 
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In  re  Moss's  Tbusis.  (a.) 

Truiteee — AppoinimentF^SeparaU  irutUee  o/  poH  rf 
trust  property^Trueiee  Act,  1850  (13  S  UVki^, 
60),  «.  Z2'^Conveyaneing  Ad,  1882  (45  <lb  46  FM.  & 
39),  a.  B^Praetic^^PetUian  under  Truette  Jcb- 
He/erenee  to  teelume  rdied  on. 

The  court  has  power,  under  the  Trustee  Ad,  1850,  k 
allow  trueteee  to  rdire  from  a  pari  of  the  truditoedte 
appoint  new  trudeee  of  that  part  whenarer  it  it  sagw^^ 
eotodOf  thie  power  being  independent  of  that  eonfltrd 
hg  eedion  5  of  the  Conveyancing  Ad,  1883.  ,, 

Savile  w.  Couper,  35  W.  B.  829,  36  Ch.  D.S30,dit' 
tinguiehed, 

PditioM  under  the  TrueUe  Ade  ehotdd  eedti*  ^  ^ 
last  paragraph  a  datemeni  indicating  the  f^^^^ 
etdione  of  the  Ade  under  which  it  ie  prepeteO^^ 
order  prayed  for  ehouid  he  made, 

Petitimi. 

The  testator,  who  died  in  Febraary,  1887,  by  Ui  ^r^  . 
dated  the  lat  of  April,  1879,  sppointed  8.  F.  WMdifaig*' 
ton,  R.  J.  Cost,  and  Sir  C.  L.  Cnat  to  be  his  eiteiiloi* 
and  truatees,  and  bequeathed  to  them  two  sbsm  el 
£8,000  upon  trust  to  invest  and  pay  the  income  thsiSQl 
to  G.  D.  Bourne  for  life,  and  stftcr  his  dsath  toy 
propriate  one  of  theee  aums,  or  the  investments  rspte* 
Sf  nting  the  same,  aa  a  portion  for  Hannah  IL  BotOMi 
upon  trust  for  her  for  life,  and  after  her  death  fbr  hi 
issue,  and  to  appropriate  the  other  anm  as  a  portion  U 
Louisa  Bourne  upon  similar  trusts  in  favour  of  hei  sa 
her  issue  ;  and  the  testator  directed  that,  in  defidt  c 
failure  of  thdr  iesue,  theee  sums  mace  to  sink  into  U 
general  personal  estate.    And  he  deviaad  dl  his  frsehol 
estates  to  the  use  of  Sir  C.  L.  Cast  for  life,  with  n 
mdnder  to  his  first  and  other  aona  in  tafl,  with  r^ 
mainders  over  in  favour  of  B.  O.  Ouat  and  L.  P.  S*  CN 
and  thtir  sons,  with  an  ultimate  reoaaindeT  to  his  o« 


(a.)  Beported  by  H.  F.  Ambdboz,  Eeq.,  BarriatflV-at-Lei 
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ifirlit  b«irp.  The  will  contained  tbe  ueual  powers  of 
nlesBd  »  dec Inrntion  that  the  mo&ejrs  arising  thereby 
hkoDld-te  iD^ei»lrd  In  hereditaments  to  be  setUdd  to  the 
ib  ii««e<s  and  tbe  testator,  bequeathed  all  the  reilduo 
of  bis  fwtsonal  estate,  after  pajment  of  his  debts  and 
hgseies,  to  hia  troatees  npon  the  trusts  before  declared 
mmotming  the  monejs  to  arise  by  the  exercise  of  the 
power  of  sale.  Tbe  will  empowered  the  sorriflng  or 
eoatiiiniog  trustees  or  trastee  for  the  lime  being  to 
appoint  a  new  Irostee  or  new  trustees  in  the  place  of 
say  tnutes  or  trnsteee  desiriog  to  be  discharged  or 
refusing  or  becoming  incapable  to  act* 

8ir  C.  L,  Gnat  renounced  and  disclaimed  the  offices  of 

ezecatoff  and  trustee  under  the  will,  which  was  proved 

by  tb*  other   two   cxeoutorv.      All    the  abofe-named 

bencflcisrif  s  were  nnmanied.    The  two  sums  of  £8,000 

ware  doly  appropriated*  and  were  represented  by  two 

anmsol  Cooaolf.     8.  F.  Widdrington  and  B.  J.  Oust 

were  d«tirooa  of  being  relleTed  of  the  trusts  of  the  will, 

so  ftfM  tkej  related  to  these  two  sums,  as  they  were 

hktJf  to  rottUoue  for  many  years  and  were  of  a  com- 

jyicacrd  ckaracteTv  but  were  willing  to  continue  trustees 

of  fhe  ir»l  estate  acd  of  the  residuary  personal  estate. 

Aeeordiiigiy  this  petition  was  presented  by  the  abore- 

naiiiHl  brt^efidariea  and  by  Sir  T.  £.  Moss,  who  wss  the 

heii««i-Uw  of  the  testator,  praying  that  two  persons 

named  nig^t  be  appointed  trustees  cf  the  will  for  the 

purpoeeK  of  the  two  sums  of  £8,000,  and  that  the  two 

existing  tinstecs  might  be  at  libsrty  to  transfer  to  them 

tbe  sum*  of  Goaeolf  it  presenting  tbe  same,  and  that  the 

two  rxiv-fiiig  trustees  might  be  re-appointed,  or  might 

coDfini'e  tro^tsss  of  the  will  for  sll  purposes  other  than 

the  lni*i«  of  ihe  two  turns  of  £8,000. 

Tbe  petition  contained  no  statement  iodicating  the 
parCieal«r  reetiona  of  the  Trustee  Acts  under  which  it 
was  ptopo«ed  that  tbe  order  should  be  made,  and  the 
oonrt  obsrrved  that  it  would  be  conrenient  that  the  re- 
eommemliitfoii  recently  made  by  the  Court  of  Appeal, 
that  all  ptiitioiia  under  the  Trustee  Acts  should  contain 
aueh  a  ptateascnt  in  the  last  paragrsph  tLereof,  should 
be  IcUewed  (see  32  8.  J.,  p.  17). 

Ifsrieit,   Q,C.9  and   Outt,  for    the    petitioners.— In 

SamU  T.  Cmtper,  35  W.  B.  829,  36  Ch.  D.  520,  North, 

J  n  hi  Id  that  an  appointment  of  a  separate  set  pf  trustees 

of  pait  of  tbe  trust  property  under  section  5  of  the  Oon- 

Act,  1883,  could  only  be  made  when  new 

I  of  tlie  wbole  trust  property  were  being  ap- 

In  this  case  a  new  trustee  for  the  general  pur- 

I  of  the  will  can  be  appointed  in  the  place  of  the  ono 

disclaimed.     [Eat,  J.^That  would  be  a  mere 

^•viee  to  evade  the  effect  of  the  decision,  which  is  bind- 

teg  up'>n  me,  although  personally  I  might  have  been 

indined  to  give  a  wider  interpretation  to  the  section.] 

SepaiBte  sf  ti  of  trustees  were  appointed  in  In  re  Bethef' 

^ffea's  Traste,  35  W.  B.  286,  34  Oh.  D.  211.     [Kay, 

^•— There  new  trustees  of  tbe  whole  were  appointed.] 

^*yndently  of  the  Oonveyandng    Act.    1882,    the 

«>«t  ean  appoint  separate  trustees  of  separate  shares  of 

^  trust  pioperiy  under  section  32  of  tbe  Trustee  Act, 

1»0:  ia  re  CaUerilPB  TruiU,  W.N.,  1869,  p.  183,  and 

^nCmmard'i  TrutU,  27  W.  R.  52.    The  decision  in 

^^>*b  V.  Comper  was  not  under  this  Act,  but  on  an 

•ngisillsg  summons  to  determine  the  trustees'  powers 

■nisrsKtion  5  of  the  GouTeyancing  Act,  1882. 

^  B.  £.  ErringUm^  for  the  tnittees  of  the  will. 

^^T,  J.— I  think  I  may  do  what  is  now  asked,  and 
Itet  in  the  present  case  I  am  not  bound  by  the  decision 
if  fiortfa.  J.,  in  SoviU  y*  Oouper.  This  application  for 
ihs  appointment  of  trustees  is  made  under  tbe  Trustee 
Mi,  and  it  seems  from  the  cases  which  have  been  cited 
^mm  thml  even  before  the  Oonveyancing  Act,  1882,  the 
<>feft  wmm  aseostomed  to  allow  trustees  to  retire  from  a 
F*to€  the  tlu^t•,  and  to  apfcint  new  trustees  of  that 


part  wherever  it  wss  expedient  so  to  do.  Heie,  there- 
fore, I  |bink  I  am  at  liberty,  under  tbe  poweis  of  the 
Trustee  Acts,  independently  of  section  5  of  the  Oon- 
veyancing Aet,  1882,  to  allow  these  trustees  to  retire 
frcm  that  part  of  tbe  trusts  which  has  raference  to  the 
portions,  and  which  is  quite  distinct  from  tbe  other  part 
of  the  trusts  having  reference  to  the  residue  of  the 
property ;  and  I  do  so  without  requiring  tbe  appoint- 
ment of  a  new  trustee  to  act  in  the  trusts  of  the  residue^ 
because  I  do  not  wish  to  limit  tbe  power  of  the  court  ia 
doing  thst  whicb  I  think  it  has  tbe  power  to  do.  The 
decision  of  North,  J.,  in  Savile  v.  Couper^  as  I  under- 
stand if,  was  that  under  the  powers  given  by  section  5 
of  the  Conveyancing  Act,  1882,  or  under  a  power  of 
appointing  new  trustees  suoh  as  that  which  is  contained 
in  tbe  will  of  this  testator,  trustees  are  not  at  liberty, 
without  the  authority  of  the  couit,  to  retire  from  one 
part  Duly  of  the  trusts,  and  appoint  new  trustees  of  th^t 
part  to  act  in  iheir  place.  But  that  is  a  very  different 
thing  from  an  appointment  with  the  authority  of  the 
court  under  tbe  Trustee  Acts.  I  think,  therefore,  I  am 
at  liberty  to  make  the  order  which  is  asked  for  by  this 
petition,  but  the  petition  must  be  amended  by  inserting 
a  reference  to  section  32  of  the  Trustee  Act,  1850. 

Solicitors,  Ingram,  HarrUon,  A  Ingranu 
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Kay, 


Div.1 


Jan.  17, 18. 
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Fencfor  and  purekater^Sp^dflc  performance — Mutualiiff 
— BeptuiicUion  of  eoniraci^^Sale  hy  tenant  for  {i/e— 
Ahemce  of  truBteei-^De/eei  of  tiUe  or  of  eonveyandng 
^Settled  Land  Ad,  1882  (45  db  46  Fid.  c.  38),  $$.  3, 
22,  45  euh'Uotione  1,  3. 

TAe  contract  on  a  »aU  of  the  fee  hy  a  tenant  for  life 
under  the  Settled  Land  Aet,  1882,  fixed  the  daU  for 
compMion  on  the  29ih  of  Septemher,  hut  the  court  held, 
vn  the  conditions  of  $ale,  that,  in  this  resped,  time  wag 
not  of  the  eseence  of  the  eonfracf.  On  examining  the 
aheirad,  the  purchaser  took  iJie  ohfedion,  on  the  26th  of 
Augud,  that  tJiere  were  no  proper  iru$tee$  /or  the 
purpoHB  of  f  As  Ad,  whereupon  the  vendor,  c^fier  $ome 
further  correspondence,  ontheQth  of  Odoher,  took  out  a 
summons  for  the  appointment  of  trustees,  and  informed 
the  purchaser  that  he  ?had  done  so.  The  purchaser 
replied,  on  the  8f^  that  he  repudiated  f As  coTifracf.  On 
the  i9th  f  Ae  order  cmpointing  trustees  was  mocis.  They 
waived  the  notice  of  sale  which  should  have  heen  given  to 
them  (y  the  tenant  for  life,  and  notice  of  the  order  and 
waiver  was  given  to  the  purchaser.  He,  on  the  3r<f  of 
November,  commmted  an  adionfor  rdurn  of  the  deposit. 

Held,  that  the  purchaser  had  nothing  to  do  with  the 
trustees  except  to  pay  fAem  his  purchase-money ;  that, 
hefore  compldion,  there  must  he  trustees  for  the  purposes 
of  the  Ad  to  receive  the  purchase-money,  or  to  ena^  the 
tenattt  for  life  to  dired  payment  into  court  under  section 
22;  hut  that  the  ahsence  of  trustees  was  a  defed  of 
conveyancing  only,  not  a  defed  of  titief  and  fAs  piir- 
cAoser  had  no  right  to  repudiate  the  eotdrad.  Even  if 
it  had  heen  a  defed  of  tiUe,  he  ought  to  have  given  notice 
to  remove  the  defed  within  a  reasonable  time,  and  wii 
have  put  an  end  to  the  conArad  breri  manu. 

Trial  of  action. 

This  was  an  action  by  a  purchaser  for  return  of  the 
deposit  by  tbe  vendor  (a  tenant  for  life)  and  the  questiotta 
involved  were  whether  the  absence  of  trustees  for  the 
purposes  of  the  Settled  Land  Act  was  a  defect  of  title^ 

(a.)  Beported  by  H.  0.  Bopbb,  Esq.,  Barrist^r-at-Law. 
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High  Court. 


HAtTBK  V.  RxnaiLL. 


BmnC&OKt, 


and  whether,  under  the  cireniDstancee,  the  parchsser  was 
justified  in  repudiating  tbe  contract  without  notice. 

On  tbe  28th  of  July,  1880,  the  plaintifi  bought  the 
property  at  an  auction  for  £565  and  paid  £56  58.  deposit 

The  defendant  purported  to  sell  part  of  the  property 
as  equitable  teoant  for  life  under  the  will  of  his  mother, 
and  on  the  29th  of  July  he  gave  notice  to  the  trustees  of 
the  will  of  his  intention  to  sell.  Tbe  conditions  of  sale 
provided  that  the  purchase  should  be  completed  on  the 
29th  of  September,  1886,  and  that  if  from  any  cause 
whateTer  the  purchase  should  not  be  completed  on  that 
day,  the  purchaser  should  pay  interest  to  the  Tender  at 
the  rate  of  five  per  cent,  per  annum  on  the  remainder  of 
his  purchase-money,  or  that  the  vendor  should  at  his 
option  be  entitled  to  the  rents  and  profits  until  comple- 
tion ;  and,  further,  that  all  objections  and  requisitions  in 
respect  of  the  title  should  be  stated  in  writing  and  sent 
to  the  vendor's  solicitors  within  fourteen  days  from  the 
delivery  of  the  abstract,  and  that  all  objections  and 
requisitions  not  so  sent  should  be  considered  to  be 
Wflived,  and  that  in  that  respect  time  should  be  of  the 
essence  of  the  contract.  On  examining  the  abstract, 
which  was  delivered  on  the  12th  of  August,  tbe 
plaintiff  discovered  that  there  was  no  power  of  sale 
in  tbe  will,  ai\d  therefore  that  the  trustees  were  not 
trufitees  for  the  purposes  of  the  Settled  Land  Act,  and 
consequently  that  no  notice  had  been  given  of  the 
intention  to  sell ;  «nd  on  the  25th  he  wrote  to  the 
vendor*B  solicitors  stating  bis  objection. 

On  the  2l8t  of  September  the  vendor's  solicitors  wrote 
to  the  plaintiff  contending  that  tbe  trustees  of  tbe  will 
were  tnisteev  for  tbe  purposes  of  the  Settled  Land  Act. 
The  plaintiff  intisted  on  the  objection  and  on  the  6th  of 
October  the  vendor's  solicitors  wrote  to  bim  "  We  have 
taken  out  a  summons  in  the  Ohanoery  Division  for  tbe 
appointment  of  two  trustees  for  tbe  purposes  of  the 
Settled  Land  Act.  This  we  think  will  remove  your  only 
objection  to  the  title.** 

On  the  7th  of  October  the  plaintiff  wrote  **  I  cannot 
concur  that  the  application  to  tbe  court  will  remove  all 
my  objections  to  the  title,  and  looking  at  it  as  a  whole 
I  think  it  will  be  best  that  the  purchase  should  be  con- 
sidezed  to  be  at  an  end,"  and  asked  for  a  return  of  the 
deposit  On  the  next  day,  the  8th»  he  wrote  that  he 
would  not  trouble  them  to  endeavour  to  perfect  the  title, 
and  continued  "I  wish  you  thoroughly  to  understand  that, 
a^  a  good  title  has  not  been  shown,  and  the  day  for 
completion  has  pasted,  the  purchase  is  at  an  end.'' 

On  the  9th  the  vendor's  solicitors  wrote  that  they 
oould  not  agree  to  cancelling  the  agreement. 

On  the  11th  the  purchaser  wrote  "  Neither  at  the  date 
of  the  contract  nor  since  has  tbe  proposed  vendor  had 
the  light  or  power  to  sell  under  statute  or  otherwise,  and 
I  must  decline  to  wait  while  he  obtains  such  right  or 
power,"  and  begged  that  they  would  not  make  any 
application  to  the  court  on  his  account. 

The  oofiespondence  continued  till  the  29th  of  October, 
when  the  order  was  made  appointing  the  trustees  of  the 
will  trustees  for  tbe  purposes  of  the  Settled  Land  Act. 
On  the  same  day  the  trustees  waived,  under  the  Settled 
Land  Act,  1884,  s.  5,  sub- section  3,  notice  of  sale  by  the 
vendor;  and  notice  of  the  appointment  and  of  the 
WBiver  was  sent  to  the  plaintiff. 

On  the  3rd  of  November  the  plaintiff  iisued  his  writ 
asking  for  repayment  by  the  auctioneer  of  the  deposit, 
a^d  costs  and  damages  against  the  vendor.  Tbe  vendor 
counter-claimed  specific  performance  of  the  contract* 

Benshaw,  Q.(7.,  and  Dauney,  for  the  plaintiff. — The 
wndor  could  not  make  a  title  at  tbe  time  fixed  tor  oom- 
pletton,  90  we  had  a  right  to  repudiate  the  oontraet: 
Boggart  v.  8ooU,  1  Buss,  k  My.  293;  Forrtr  v.  Noah, 
14  W.  R.  8,  35  Beav.  167 ;  Brmmr  v.  Broadwwtd^  31 
W.  R.  115,  22  Gb.  D.  105;  WyUon  v.  Dunn^  35  W.  B. 
405,  34  Ch.  D.  569.    [Kat,  J.— It  would  be  sofikient 


if  he  oould  make  a   title  when  the  conveyanoe  was 
tendered  :  EUU  v.  BogerB,  29  Gh.  D.  661,  39  W.B.Dig. 
237.]    The  opinions  of  the  Lords  Justices  in  that  csae 
were  pronounced  only  as  dtela.    The  absence  of  trmtees 
for  the  purposes  of  the  Settled  Land  Act,  1862,  wsi  a 
defect  of  title;    By  section  45  a-  tenant  for  lif s  bs*  to 
give  the  trustees  a  month's  notice  of  his  intentios  to 
sell ;  by  section  5,  sub-section  1,  of  tbe  Settled  Lssd  Act, 
1884,  that  notice  may  be  notice  of  a  general  intention  to 
sell,  but  notice  is  still  neeessary,  and  here  we  diacoifred 
from  the  abstract  that  there  were  no  trustees  at  all.  The 
trustees  could  waive   notice  under   sub*section  3<,  bnt 
they  did  not  do  so  in  time.    By  section  45,  sub-section  3^ 
of  the  Act  of  1882,  a  person  dealing  in  good  faith  neod 
not  inquire  about  tbe  notice,  but  that  does  not  applf 
when  be  knows  that  there  are  no  trustees:  Duibe  o( 
MarlboroHgh  v.  8artari$,  35  W.  R.  55,  57,  32  Oh.  D. 
616,  623,  624;  Parkiiuon  v.  Banbury,  8  W.  R.  575,  1 
Dr.  k  Sm.  143.    Tbe  tenant  for  life  can  sell  undsr  oee- 
tions  3,  20,  but  the  purchase-money  must  be  paid!  (o 
trustees:  section  22.    So  the  purchaser  cannot  ges  a 
good  titie  where  there  are  none.     He  cannot  pay  his 
money  into  court  under  that  section,  as  the  tenant  for 
life  can  only  exerdse  his  option  where  there  are  trusMi 
Without  trustees  tbe  tenant  for  life  can  make  no  tilK 
except  to  the  life  estate*     By  section  53  he  is  plaoed  li 
the  position  of  a  trustee,  and  a  sale  of  the  fee  by  his 
without  trustees  would  be  a  breach  of  trust,  of  which  m 
had  notice  so  that  we  should  not  be  protected  by  sectsoo 
45,  sub*section  3.     By  section  44  provision  is  made  for 
the  reference  to  the  court  of  diiSerences  between  the 
trustees  and  the  tenant  for  life,  which  shows  that  they 
have  other  duties  besides  that  of  receiving  the  purohsss* 
money— -for  instance,  to  take  care  that  he  exercises  bi» 
power  of  sale  properly. 

Jftttar,  Q.C.,  and  O.  LyiteUon  Chubb,  for  the 
vendor. — ^The  conditions  of  sale  show  that  in  respect  of 
the  date  fixed  for  completion,  time  was  not  of  the 
essence  of  the  oontracC :  Patrick  v.  Mikhtr,  25  W.  R* 
790,  2  0.  P.  D.  342.  The  plaintiff  could  not  repadists 
the  contract  in  thia  way.  Even  if  there  had  been  im* 
proper  delay  he  could  only  have  fixed  «  reasonable  tims 
for  completion:  Green  v.  Sevin,  18  Oh.  O.  589,  599,  S^ 
W.  R.  Dig.  172.  If  he  could  have  done  so,  he  hss 
waived  his  right  by  oontinuiug  negotiations  after  tbe  dsy 
fixed  for  completion :  Webb  v.  ffughea,  18  W.  B.  749; 
L.  B.  10  Bq.  281.  Under  the  Settled  Land  Act,  Wi, 
the  teoant  for  life  is  the  only  peraoa  who  can  ssli»  ssd 
he  can  sell  alone,  without  trustees.  The  exeeptioo  n 
the  ease  of  a  mansion-hottse  shows  thia :  aectioo  i5>  ^^ 
is  the  scheme  of  the  whole  Act :  seetloiis  20,  it,  ti*  ^^> 
38,45. 

Ikmney,  in  reply. — We  did  not  continue  nefsotiations 
after  we  took  the  objection.    We  had  a  right  to  Kia^ 
to  be  bound  by  the  contract :   WiUiam$  v.  (?Mo»i  H 
W.  B.  294,  L.  R.  1  Oh.  200,  207. 

Kat,  J". — ^The  principal  action  In  this  case  is  for 
rescission  of  the  contract,  and  for  retarn  of  the  depoait^ 
which  can  only  be  granted  in  case  the  contract  has  been 
rescinded  or  is  now  to  be  rescinded.  The  connter-clnim 
asks  for  specific  performance.  The  aale  was  by  anetion 
on  the  28th  of  Joly,  1886,  subject  to  oonditiona  of  sale 
which  provided,  amongst  other  things,  that  the  remainder 
of  the  purchase-money  should  be  paid  on  the  29th  of 
September  next— s.e.,  in  1886— and  that  if,  for  any  cause 
whatever,  the  purchase  should  not  be  completed  on  that 
day  the  purchaser  should  pay  ioteveet  to  the  vendor  at 
five  per  cent,  from  that  day  antilooaapleftion.  Oooditioa 
7  ia  to  the  eifeot  that  all  objections  and  reqniaitieas  aie 
to  be  d^vered  withfai  foarteen  dajs,  and  that  in  thU 
respect  time  shall  be  uf  tbeessenoe  oC  the  ooatiaot.  The 
obvious  inlereaceis  that  the  day  fiaosd  fov  coofletkNi,  the 
29th  of  September,  was  not  of  the  essence  of  the  contraflU 
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Hiw  Ooranc* 


Hatysn  tr.  RosftSLL. 


HlOU  COUBT* 


Tho  TSBdor  itm  teiuuit  for  life  and  wm  selUng  under  the 

pomen  oonfened  by  the  Settled  Land  Act,  1882,  and  a 

fcry  important  qneatlon  haa  been  raleed  nnder  that  Act. 

[Sif  lordship  referred  to  the  correipondence  conolndinit 

vitb  the  letter  of  the  11th  of  October^  and  eontinned.] 

]fov  the  flrat  question  ia  whether  or  not  that  Tiew  of  the 

case  18  oorreot.     Wai  it  the  caae  that  the  abeence  of 

tnxsteef,   I    ahoald    rather   eaj    the    non-exiBtenoe  of 

troateee,  for  the  pupoaee  of  the  Bettied  Land  Act,  pat 

the  tenant  Ibr  life  in  enofa  a  poeitlon  that  he  had  no 

power  to  eeQ  f    On  tiie  Act  I  do  not  oome  to  that  oon* 

duioD.    Therflsheme  of  the  Act  seemv  to  me  to  be  that 

the  tenant  for  life  qua  tenant  for  life  is  to  have  an 

abeolate  and  (ezoept  in  eertain  inalanoes  pointed  out  bj 

the  Ast)  vnCattared  right  to  seU. 

It  is  troa  that  the  penon  to  receife  the  pnTohaae* 

money  is  not  the  tenant  for  life,  but  the  trastse»— either 

the  fnrtBfa  witli  power  of  sale  of  tiie  setUement  or 

tnntess  who  are  appointed  by  the  eenrt  for  the  purposes 

of  tte  Act;  or,  at  the  option  of  the  tenant  lor  life,  he 

esn  diieot  flie  pniehaaer  to  pay  it  into  conrt.     TIm 

IraitBBs  have  tliw  right  to  giro  noeipla»  and  a  purebaaer 

paymg  to  tirani,  unleao  otherwise  direeted  by  the  tenant 

fcr  life»  wmild  be  quite  safe ;  or  if  there  were  trustees 

and  he  was  tald  to  pay  the  UMmey  into  court  he  would 

in  that  eaaa  alao  be  quite  safe ;  but  in  no  oaae  can  he 

pay  the  pnrtiiaac  lamify  to  the   tenant  for  life 


Tbe  oonaent  ot  the  trwlees  is  not  required  by  the 

Act  to  aaythtng  cxoept  a  sale  of  the   manaion.honse 

nnder  aeetioB  1&    I  obeerve  that  in  seotion  3,  which 

gires  to  the  tenant  for  life  power  to  sell,    in   sectioa 

ff,  wliJeh  oeafers  on  him  powers  of  leasing,  in  seotion 

liw  whieb  gives   hlnk  power   to  accept  sarrenders  of 

leases,  and  in  section  31,  which  confers  power  to  enter 

into  contracts,  there  is  not  a  word  abont  the  consent  of 

the  trastoea  being  wanted,  nor,  indeed,  any  mention  of 

theas.    Bnt  in  aectian  15  it  say#,  *«  The  pTiucipal  man* 

sicB-houae,  te^  afaall  not  be  ff<^  or  leaaed  by  the  tenant 

for  life  withont  the  consent  of  the  tnutees  of  tlie  settle- 

neat  or  an  order  of  the  court.''    Expresno  nnius  ui 

fmdmio  aUeriut.    If  in  that  case  it  is  ezpresely  stated 

tbat  the  eonaent  of  the  trustees  is  necessary,  the  obrious 

eoadowm  ia  tiiat  In  other  cases  it  is  not  necessary. 

I  torn  to  the  cbraaee  concemieg  trustees,  section  38, 
ahieh  giTca  iKmer  to  appoint  new  trusteea>  and   the 
•ahnqacat  aections,  and  there  I  And  a  power  gifcn  to 
them  by  aectiott  40  to  gi?e  receipto ;  seotion  41  limits 
their  fishOities ;  section  4t  is  in  these  terms  [His  lord- 
eii^  read  the  section  as  to  the  protection  of  trustees 
generally,  and  continued  :^]  ;  and  in  section  44  there  is 
this  pioTiston,  "  If  at  any  time  a  difference  arisee  be- 
tween a  tenant  for  life  and  the  trustees  of  the  settlement 
respecting  the  ezerdse  of  any  of  the  powero  of  this  Act, 
or  icepecting  any  matter  relating  thereto,  the  court  may, 
on  the  application  of  either  party,  gire  such  directions 
>««pccttng  the  matter  in  difference  and  respecting  the 
«QetB  of  the  application  as  the  court  thinks  flf.'*    That 
ths  expression,  **  the  trustees  of  the  settlement,"  in- 
^Mes  trustees  appointed  for  the  purposes  of  the  Act  is 
"hnoos  from  section  38,  for  trusteee  appointed  by  the 
^*ttt  are  to  become  and  be,  for  the  purposes  of  the  Act, 
tW  trusteee  of  the  settlement ;  and  the  definition  clause 
P^wtfci    ecction  2,  sub-section  8--that  the  trustees  of 
a  arttlemettt  with  power  of  sale  are  to  be  ttnstees  for 
thspupooea  of  the  Act;  and,  flnaUy,  by  section  38,  if 
at  say  time  tiiere  are  no  trustees  of  the  settlement 
vithin  the  definition  of  the  Act,  the  court  may  appoint 
tnstera  who  are  to  become  and  be  the  tmsteea  of  the 
aettlement; 

The  poaitian  of  the  trustees,  theref  ere,  with  rcgaid  to 
tteqoertion  now  before  me  is  this.    They  hare  no  such 
^Btf  east  npon  them  of  controlling  the  tenant  for  life  aa 
make  them  personally  liable  if  the  sale  waa  im- 
At  the  same  time  it  would  be  qnfte  right,  of 


them  if  they  thought  it  improper  to  submit  the  question 
to  the  court  under  the  section  I  read  last — section  44 ; 
bnt,  except  in  such  a  case,  the  trustees,  as  I  read  the 
Act,  have  nothing  to  do  with  sales  by  the  tenant  for 
life  and  no  power  to  ezerdse  any  diecxetion,  and,  there- 
fore, their  eoneent  being  quite  unnecessary,  and  a  pur- 
chaser hating  nothing,  to  do  with  th«;m  except  to  pay 
his  pnrohaee-money  to  them,  the  fact  that  there  were  no 
trusteee  at  the  date  of  the  contract,  and,  consequently, 
that  no  notice  was  giren  to  them  under  section  45  of 
the  tenant  for  llto's  intention  to  sell,  is  not  a  defect  of 
title. 

As  to  the  notice,  there  is  an  exprew  prorislon  in  eec- 
tion  45,  sub-section  3,  tbat "  a  person  dealing  in  good 
faith  with  the  tenant  for  life  is  not  concerned  to  inquire 
respecting  the  giving  of  any  such  notice  as  is  required 
by  this  section."  But  it  is  said  tbat  that  does  not  apply 
where  the  purchaser  knows  that  no  notice  has  beeu 
giTcn,  and  that  in  that  case  he  might  be  liable  if  he 
completed  the  parohase  and  paid  bis  money,  though  he 
knew  that  no  notice  had  been  given.  With  that  quee- 
tion  at  present  I  have  nothing  to  do,  and  I  do  not  in* 
tend  to  giTC  any  opinion  upon  it  The  fact  that  there 
were  no  trusteee  and  no  notice  given  was  not  a  defect  of 
the  vendoi's  title  to  sell.  The  tenant  for  life  had  tbe 
right  to  sell,  and  the  defept  as  between  him  and  the 
purchaser  was  that  there  was  no  one  to  whom  the  latter 
could  pay  the  purchase-money ;  and  I  say  that  adviaedlyi 
for  under  the  Act— section  2S — ^it  appears  that  a  pur- 
chaser cannot  properly  pfty  the  money  into  court  at  tbe 
direction  of  the  tenant  for  life  where  there  are  no  trus- 
tees for  the  purposee  of  the  Act.  The  section  says  tbat 
capital-money  shall  '*  be  paid  either  to  the  trustees  of 
the  settlement  or  into  court  at  tbe  option  of  the  tenant 
for  life."  The  meaning  of  tbat  if  that  he  can  chooae 
between  the  two;  but  the  option  cannot  be  ezezdsed 
where  there  are  no  trustees. 

By  section  53  a  tenant  for  life  is  put  in  the  position  of 
a  trustee.  Tbe  clause  lays :  *'  a  tenant  for  life  shall,  in 
exercising  any  power  under  this  Act,  have  regard  to  the 
interesto  of  all  parties  entitled  under  the  settlement,  and 
shall,  in  relation  to  the  exercise  thereof  by  him,  be 
deemed  to  be  in  the  poeitlon,  and  to  ba^e  the  duties  and 
liabilities  of  a  trustee  for  those  parties."  Looking  back 
to  tbe  powers,  I  find  in  the  flrstjpower  of  all  the  power 
of  sale,  tbat  section  4  oontains  the  usual  provisions 
which  we  find  in  a  power  of  sale,  best  price,  beet  oon- 
sideration,  and  so  on,  ao  that  I  take  tbe  meaning  of  this 
53rd  seotion  to  be  that,  for  the  security  of  the  remain- 
dermen, as  between  the  tenant  for  life  and  them,  he,  in 
the  exeroiae  of  these  powers,  shall  be  treated  as  a 
trustee  and  have  all  the  liabilities  of  a  trustee  exercis- 
ing such  poirers.  The  consequence  is  tbat,  if  a  pur- 
chaser knows  that  the  tenant  for  life  is  acting  Im- 
properly and  committing  a  breach  of  trust,  he  bos  a 
right  to  refuse  to  treat  with  him  any  more.  For  in- 
stance, if  the  tenant  for  life  asks  bim  to  pay  the 
purchase-money  to  him  he  can  refuse  to  do  so,  as  it 
would  be  a  breach  of  trust.  Tbe  question  is  really  not  a 
question  of  title  so  much  as  a  question,  when  the  salef 
comes  to  be  completed,  whether  tbe  purchaeer  can 
properly  pay  the  money  to  the  trustees  or  into  court  at 
the  option  ot  the  tenant  fw  life. 

The  vendor,  being  at  fint  wrong  ae  he  admite,  pro- 
oeeded  at  first  to  sell  under  the  mistaken  impression 
that  the  trustees  of  the  will  were  trustees  for  the  pur- 
posee of  the  Act.  When  hie  attention  waa  caUed  to  the 
mistake  he  did  not  refuse  to  set  tbe  matter  light,  but 
he  took  out  a  snmmoua  on  the  6th  of  October  to 
appoint  trustees  under  the  Act,  and  it  was  not  till 
after  he  had  done  that  and  given  notice  of  it  to  tbe 
plaintiff  that  the  latter  repudiated  tbe  contract.  There- 
fore the  defect  being,  as  I  have  said,  rather  one  of  con- 
▼eyaneing  than  cf  title,  the  question  is  whether  the 
plaintiff  acted  within  his  .lighte  iu  so  doing,  or  whether 
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bit  more  proper  coarse  would  sot  baTe  been  to  say  "I 
give  yon  notice  to  remedy  tbe  defert,  and  if  you  do  not 
remedy  it  wltbln  a  reaeonable  lime  I  sball  repndiate  the 
contract." 

In  my  opinion  tbat  wonid  bave  been  tbe  proper 
conrse  for  bim  to  take»  and  if  be  were  a  willing  par* 
cbaeer  tbat  is  wbat  be  would  bava  done.  It  wonld  have 
taken  bat  little  time,  and,  in  fact,  the  order  appointing 
trnitees  wae  aotnally  made  on  tbe  89tb  of  October ;  on 
tbe  aame  day  tbe  traateea  waiTed  notice ;  and  on  the 
same  day  notice  wae  given  to  tbe  plaintiff  tbat  the  de- 
fect waa  remedied.  Up  to  tbat  time  be  bad  taken  no 
atepa  except  repudiation  by  letter,  and  It  waa  not  till 
tbe  drd  of  November  tbat  be  iasued  bis  writ.  He  can 
only  justify  tbat  courae  by  aaying  tbat  the  time  fixed 
for  completion  waa  of  tbe  eaaence  of  tbe  contract,  and 
tbat,  aa  tbe  Tender  waa  not  ready  then  to  give  bim  a 
receipt  for  tbe  purchaae-money  be  cannot  inaiat  on  tbe 
contract  now. 

Tbf  re  are  caaea  in  which,  where  the  defect  la  a  defect 
of  title,  tbe  purchaaer  ia  not  compelled  to  watt  for  an 
indefinite  time,  but  tbat  doctrine  baa  never  been  carried 
beyond  a  defect  of  title.  That  la  why  I  have  taken 
paina  to  abow  tbat  tbe  abeence  of  truateea  waa  not  a 
defect  of  title,  but  a  defect  of  conveyancing  which  coold 
be  remedied  in  a  abort  time.  Bat  if  it  were  a  defect  of 
title,  there  ia  a  whole  aerieaof  caaea  in  which  it  ia  aettled 
tbat  a  purchaaer  cannot,  even  then,  hrevi  manu^  put  an 
end  to  tbe  contract,  but  that  be  muat  give  a  reaaonable 
time.  Accordingly  I  tUnk  tbe  purchaaer  ia  in  the  wrong, 
and  aa  he  did  tbia  deliberatoly  after  be  knew  tbat  the 
defect  waa  actually  remedied  and  the  Tender  could  give 
bim  a  perfect  conveyance  and  a  perfect  receipt  for  hia 
money,  I  muat  diamiaa  hla  action  and  lay  tbe  covta 
upon  bim.  There  will  be  judgment  on  tbe  couotor- 
daim  for  apeciflc  performance,  with  coata. 

Aeli^m  diimi$iedf  with  cotU, 

Solicitora,  Barrie$f    FFtZ/tamaon,  A  Raikia;  BuneU^ 


Oban.  Div.  \ 
Ohitty,  J.  \ 


Feb.  3. 


HOLLAJTB  «.   DlGKSOir  AlTD  CsOthL  PALACE  Co.  (a.) 

Company — IrupfcUon  of  regi$ter^Companie$  Olau$eM 
Act,  1845  (8  Ffcf.  c  16),  M.  45,  69— Jnrt'4c2fc</ofi— 
/fi/ttfie<tofi<— Mandamua. 

A  company  U  hound^  under  iedhns  45  and  63  of  ih€ 
Cfompaniei  Clavaei  Ad,  1845,  to  aUow  a  holdtr  of  ttock 
and  dehentwrei  to  inapect  the  whole  of  it»  regiiter,  and 
ha$  no  tight  to  rtquire  him  to  ttate  hie  rea$on»  for 
in$peetion.  The  proper  remedy  in  ease  of  a  refund  to 
aXUno  inepection  ie  an  injunction,  not  a  mandamua. 

Bex  V.  Wilto  and  Berka  Canal  Co.,  Z  A.  dt  E.  477, 
euplained. 

Motion. 

A  bolder  of  debenturea  and  conaolidated  atock  In  tbe 
above-named  company  moTed  for  an  interim  injunction 
to  reatrain  the  company  and  ita  direotora  from  impeding 
bim  in  tbe  ezerdae  of  hia  atatutory  right  to  inapect  and 
take  coplei  from  the  company'a  reglater  of  aharaholdera. 
Tbe  defendante  aaaented  to  the  plaintiiTa  requeat  to 
inapect  the  regiatora,  eo  far  aa  they  related  to  bis  own 
atock,  and  permitted  bim  to  aaoertain  the  namea  of  the 
atock-holdera,  but  declined  to  permit  him  to  aaoertain 
tbe  amonnta  of  their  holdlnga. 

Bomer,  Q.O.,  and  BeaU,  for  the  motion,  relied  on 

(a.)  Reported  by  Y.  db  0.  Fowxx,  fiaq.,  fiarriater-at* 
Uw. 


aeotion  46  and  aection  63  of  the  Companiaa  Glauses  Ast, 
1845. 

They  alao  referred  to  seotiona  10  and  28  of  the  saoie 
Act. 

Whiiehome,  Q.C,  and  Eowden^  for  the  defendanto.^ 
The  plaintiff  muat  atoto  hia  reaaona  for  deairiog  ioKpee- 
tion.    Hia  proper  remedy  is  by  writ  of  mandatma. 

They  cited  Rex  t.  WiUe  and  Berke  Oanai  Co,,  3 
Ad.  lb  K  477;  Qloaeop  t.  Beeton,  Ac,  Local  Board,  28 
W.  R.  Ill,  12  Ob.  D.  102  ;  North  London  RaCway  Oo. 
T.  Great  Northern  Railway  Co,,  31  W,  R.  490,  U 
Q.  B,  D.  30. 

CHrrrr,  J.— It  la  aaid  by  the  defendanta  that  a  stoek- 
bolder  ia  not  entitled  to  aak  to  ace  the  regiater  unless  hs 
atatea  bis  reaaons,  and  if  be  doea  not  do  ao  the  comptoy 
are  entitled  to  ref  uae  him  aceeaa  to  the  regiater.  How* 
CTer,  wbat  the  defendante  did  in  the  preaent  case  was  to 
ref  uae  point  blank,  withont  ralaing  the  contention  thej 
haTe  ndaed  at  the  bar.  Neither  in  aeetioa  45  nor  it 
aection  63  of  the  Companiea  Clauaea  Act,  1845,  is  «»- 
talned  anything  aupporting  the  defendanta'  oonteatioa. 
Section  45  aaya  tbe  regiater  may  be  pemaed  at  sU 
reaaonable  timea,  and  aection  63  tbat  the  register  tf 
"  tbe  book  "  ahaU  be  aooeaaible  at  all  aeaaonable  tti« 
Tbe  acoeaaibility  to  be  giTcn  la  to  tbe  book,  and  not  to 
part  of  the  book  or  part  of  the  reglatar.  The  defeodairti 
haTe  dted  tbe  caae  of  the  WUte  and  Berks  Ouial 
Co.  aa  an  anthoiity  In  their  faTonr.  In  tbat  ease  • 
point  of  fact  waa  raiaed — naoaelyi  whether  theie  had 
been  a  aufioient  ref oaal  of  inapection  ao  aa  to  entitle  tha 
plaintiff  to  a  manciafiitca.  I  am  aatiafied  that  tiw 
obaervationa  of  the  judgea  aa  to  any  neoeaalty  timt  the 
applicant  deaiiing  to  inapect  ahonld  atate  the  object  of 
the  propoaed  inapection  reUted  to  the  point  of  f a'^t,  and 
were  not  intend^  to  import  into  a  atetuto  a  atipuUtioa 
which  had  ncTer  been  enacted.  The  defendanta,  in  »y 
opinion,  haTe  no  right  to  require  the  plaintiff  to  state 
hla  reaaona  for  inapecting  when  tfaa  atatato  oonUios  no 
aooh  atipolation,  nor  hare  they  a  Tight  to  reftise  him 
inapection  of  a  part  when  the  atatute  apeaka  of  ioipM" 
tion  of  tha  whole.  The  defendanta  baTc  aaid  tImt  the 
plaintiiTa  remedy  waa  by  mandamwe  iu  tbe  Qaeea't 
Bench  Division.  The  caae  here,  however,  la  tbst  of  a 
ptivato  Individaal  who  haa  a  atotatory  right  la  the 
caae  of  interference  with  a  atatutory  right  the  C>urtof 
Cbanoery  had  alwaya,  Independentiy  of  the  Jodfcatore 
Act,  juriadiction  to  grant  an  injunction.  The  pUiatts 
la,  therefore,  entitled  to  an  Injunction  in  the  trras  or 
the  notice  of  motion,  but  the  worda  *'  at  all  reaMoslM 
or  aeaaonable  timea  "  moat  be  added  to  the  tenas  of  the 
injunction. 

Solicitora,  Sydney  Morte;  Kimber,  Elliott,  k  ^* 


Chan.  Div.  ] 
North,  J.   I 


Dec). 


Db  Stackpools  v.  Sxrxoim.  («.) 
Marriage  of  female  ward  of  court-— Coete  of  eetUemeBi-^ 
Payment  out  of  corpus  of  iettled  properly. 
The  eoiU  of  a  eeUlement  of  the  property  of  a  femak 
ward  of  court,  made  upon  her  marriage  wUh  the  aoadiM 
of  the  court,  were  ordered  to  be  paid  oui  of  the  corpna  tf 
the  ettiled  property, 
Anonymona,  4  Ru$i.  473,  foUowed. 

Petition. 

Tbia  waa  a  petition  by  Mra.  De  Traftord,  tha  wifa  of  ^ 
G.  A.  Ctitbcart  De  Trafford,  by  her  next  friend,  and  by  ^ 
the  truateea   of  her  marriage  aettlement,  aakiog  that, 


(a.)  Reported  by  0.  E.  JamsT,  Eaq.»  Barriator-al^Uv. 
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In  r«  Hatnm. 


High  Ootrar. 


object  to  the  pajment  of  ootta,  oextain  funds  io  oou^t 
ia  eotdc  tpedflcd  aolions  might  be  tzansfarred  to  the 


Mis.  De  Tnflord  was  at  the  time  of  her  maniage,  on 
the  80th  of  Angnat,  1887»  and  was  still,  an  infant.  The 
■aniige  vas  with  the  sanetioa  of  the  oonrt»  and  the 
KtOenient,  whish  eomprised  only  her  property,  inolud- 
JBf  the  fimds  in  qoeation,  was  an  ante-nnptUl  settle- 
aeatmA  nadar  the  Infants*  Settlement  Act  of  1855 
vith  the  appioval  of  the  oonrt. 

By  thsertdement  the  first  life  inteieat  was  given  to 
the  vlh  sod  the  aeeond  to  the  hosband.  The  settle- 
nent  did  oot  contain  any  profision  as  to  the  payment  of 
the  €oeti  of  its  preparation. 

Cnkm,  Q.G.^  and  Dauney,  for  the  petitioners. 

JL/.iMon»  for  the  husband. — ^The  oonTeyanciDg 
oosti  of  ttsiettlement  ought  to  be  included  in  the  costs 
wfaiek  are  to  be  paid  out  ci  the  fund  in  question.  The 
foaadrtJoB  of  the  rule  tiiat  these  costs  were  payable  by 
theioAnd  waa  tbat  by  the  old  law  the  husband  was 
heblelor  the  debta  of  bis  wife  contracted  before  mar- 
li^:  JBUSpa  ?.  OlawUm,  13  W.  B.  161,  17  C.  B.  K.  8. 
555;  .BoyieooJ  t.  J^iolf,  8  0.  lb  P.  59;  Davidson's  Con- 
v^TUMing,  8rd  ed.,  vol*  S»  p.  728.  But  now,  by  virtue 
of  eset&oa  14  of  the  Harried  Women's  Property  Act, 
mi,ahmAMad  is  liable  for  the  debts  of  his  wife  oon- 
Utdadhelaienaniage  only  to  the  eitent  of  her  prop- 
erty to  wUah  ha  hss  by  his  marriage  become  entitled, 
fhe  tsBsoa  lor  the  del  pmetice^  therefore,  no  looger 


He  abo  nbtnd  to  ^nonyfnotcs,  4  Russ.  473 ;  and 
WoleCeohoIffls'sGbnveyanoing  Acts,  4th  ed.,  p.  331. 

I/.  W,  Wtttiammm^  f^n,^  for  other  re- 


fibanr,  J.— I  think  the  Arumfmoui  oa$ef  cited  from 
BohpI/,  comes  sufQcieotly  near  the  present  case  for  me 
to  set  upon  it.  I  will  oider  that  the  coots  of  all  parties 
of  tte  eoHleaient  (fndnding  the  costs  of  the  husband)  be 
veld  out  el  the  corpus  of  the  funds  which  are  to  be 
I  to  the  ffxaatees. 


Uritore,  jSVtmC  A  Poifnder;   Mander  A  WaUon; 


OkaDif.i 


Dec.  14. 


Ik  re  Hatnes. 
lEsHP  9,  Hatkes.  (a.) 

&CU  Zoncf  Af*^  1883  (45  &  46  Ftd.  e.  48),  a.  51— 
fmmi  for  life — Candiiian  of  forfeUure  on  non- 
rmiaiet^Vididity. 

A.  fmkikr  gave  to  hi»  vfife  an  annuUy  of  £800,  and 

4bi  desiieil  hts  fnatiaion-AotiM  and  flwe  ooUage9  upon 

^'^  to  permU  her  to  oocupy  the  maniion'Tiouie  and 

vviiN  (is  reals   of  the  cottages  until  {amongst  other 

A^i)tAe  ekmdd  Jail  to  eomplg  with  certain  diredione^ 

^</alie&  woe  thai  she  should  reside  in  the  mansion^ 

^^*^  sad  not  ahooni  herself  for  more  than  three  calendar 

"Mb  is  oay  ^ear^  otherwin  the  annuity  of  £800  and 

dflr  ftdni^  tii  the  maniion^house  and  cottages  were  to 

^>u&  The  widow  remained  avoay  jrom  the  mansion 

^0>*^  anrsiiof  ois  inpolid  daughter,  for  more  than  three 

^flendar  menihOp  hni  did  not,  as  tenant  /or  life  of  the 

ffrty,  kt  or  ael{  the  mansion-'house  hrfore  the  expira- 

ftm^fftol  period. 

iW,  thai  the  condition  of  forfeiture  on  non- 
WiMeaoB  was  vaiid,  eausept  so  far  as  it  would  prevent  the 
vUm^  OS  fanaal  for  life,  from  leasing  or  sdUng  the 

(«)  Baported  1^  J.  TauanuK,  Esq.,  Barrister-at-Law. 


property,  and  that,  as  she  had  broken  the  condition,  the 
forfeiture  took  effect. 

Adjourned  summons. 

Biohard  Haynes  by  his  wiU  bequeathed  to  bis 
wife,  Alice  WooUeiy  Haynea,  a  legacy  of  £100 
and  an  annuity  of  £500  during  her  life,  and  also, 
in  the  event  of  there  bebig  a  child  of  bio  living 
at  his  decease,  a  further  annuity  of  £800  until,  among 
other  things,  she  should  fail  to  comply  with  the  direc- 
tions thereinafter  given  in  respect  to  her  residence  and 
conduct,  in  wbi6h  cases  the  annuity  of  £200  was  to 
cease.  And  the  testator  devised  hia  real  estate  to  trns- 
tees  for  the  term  of  1,000  years  upon  certain  trustn, 
and,  subject  thereto,  to  his  only  daughter,  Margaret 
O.  A,  H.  Haynes  in  strict  settlement,  with  remaiudnrs 
over.  And  the  testator  declared  the  trusts  of  the  term  of 
1,000  years  to  be,  ao  to  his  dwelling-house  at  Downeud 
and  five  cottages^  in  the  event  of  there  being  any  obild 
of  his  living  at  his  decease,  to  permit  his  wife  to  oocupy 
the  dwelling-house  and  to  receive  the  rents  of  the  oot- 
tsges  until  her  death  or  marrying  again,  or  until  tbede-ith 
of  all  his  children  under  twenty-one  yesro,  or  until  the 
youngest  should  attain  that  age  or  marry,  or  until  his 
wife  should  fail  to  comply  with  the  directions  therein- 
after given  in  reipect  of  her  residence  and  conduct^ 
in  which  case  the  trust  in  her  favour  should  cease.  And 
after  the  determination  of  her  interest,  upon  trust  to 
permit  his  dwelling-house  at  Downend  to  be  kept  as  a 
residence  for  his  child  or  children  until  the  youngest 
should  attain  twenty-one  years  or  marry.  And  the 
testator  directed  that  his  wife  should,  during  the  con- 
tinuanoe  of  her  interest,  reside  at  his  dwelling-house  at 
Downend,  and  should  m>t  absent  herself  for  more  than 
three  calendar  months  in  any  year,  or  for  more  than 
three  calendar  months  continuously  at  any  one  time,  and 
that  in  case  hio  wife  should  disobey  the  directions  her 
interest  in  the  dwelling-house  and  in  the  annuity  of 
£200  should  cease.  And  the  teetator  appointed  bis  wife, 
during  her  widowhood,  guardian  of  his  infant  child  or 
children. 

The  teetator  died  on  the  16th  of  February,  1887, 
leaving  his  wife,  Alice  W.  Haynes,  and  one  child,  Mar- 
garet O.  A.  H.  Haynes,  an  infant  of  the  age  of  ten  years, 
and  an  inralid. 

Shortly  after  the  death  of  the  teetator  the  widow, 
Alice  W.  Haynes,  was  advised  by  her  medical  advisers 
that  it  was  absolutely  necessary  that  Margaret  0  A.  H. 
Haynes  should  leave  the  testator's  dwelling- liouse  at 
Downend,  which  was  unhealthy,  and  go  and  live  at 
Brighton,  and  Alice  W.  Haynes  thereupon  left  Downend 
and  took  up  her  residence  at  Brighton,  as  her  attendance 
was  indispensable  to  her  daughter's  existence. 

In  June,  1887,  bf fore  Alice  W.  Haynes  had  been  ab- 
sent from  Downend  for  three  calendar  months,  an  appli* 
cation  was  made  by  her  by  summons  in  chambers  for 
leaye  for  her  to  absent  herself  from  Downend  for  a 
limited  time  without  forfeiting  the  interest  in  the  dvrell- 
ing-honee  at  Downend  and  five  cottages  and  the  legacy 
of  £800,  notwithstanding  the  provisions  of  the  will,  and 
the  judge  decided  that  he  had  no  power  to  give  the  leave 
asked  for,  but  made  an  order  declaring  that  Alice  W. 
Haynes  was  trustee  of  the  dwelling-house  at  Downend 
and  the  cottsges  within  the  meaning  of  the  Settled  Land 
Act,  1882,  and  wao  entitled  to  demise  the  s^me  in 
aocordance  with  the  provisions  of  the  Act,  notwith- 
standing the  provisions  in  the  will  as  to  her  residing  in 
the  house. 

No  tenant,  howoTor,  could  be  found  for  the  dwelling- 
house  at  Downend  before  the  expiration  of  three 
calendar  months  from  the  time  when  Alice  W.  Haynea 
left  Downend  for  Brighton,  but  she,  nevertheleso,  decided 
to  remain  with  her  daughter  at  Brighton  and  allow  the 
three  calendar  months  to  expire. 

The  snmmona  was  taken  out  by  the  tmatees  for  a 
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dedantton  whether,  in  the  erente  which  had  happened, 
the  annuity  of  £200  bequeathed  to  Alice  W.  Hayaee 
had  oeaaed,  and  also  whether,  in  the  evente  which  had 
happened,  the  tmetfl  in  the  testator's  will  contained  to 
allow  Alice  W.  Hajnee  to  ooonpy  the  dwelling-hooee  at 
Downend,  and  to  reoei? e  the  rents  of  the  fife  cottages  at 
Downend,  had  ceased. 

BiggiM,  Q.O.,  and  A.  L.  EUi$,  tot  the  summons.^ 
We  submit  that  the  pioTisiona  in  the  will  of  the  testa- 
tor proTiding  for  the  forfeiture  of  Mrs.  Haynes'  life 
interest  in  the  dwelling-houae  at  Downend  and  five  cot- 
tages, and  of  the  annuity,  in  the  erent  of  her  non-resi- 
dence ^n  the.  house  for  more  than  three  calendar 
months  is  void  as  tending  to  prevent  her  from  exercising 
her  powers  as  tenant  for  life  under  the  Settled  Land 
Act,  1882,  and  that  she  has  not  forfeited  tbeni  bj 
residing  with  her  daughter  at  Brighton  for  more  than 
three  calendar  months* 

They  referred  to  the  Settled  Land  Act,  1882,  s.  61  ; 
In  re  Fagd^9  BetUed  EOaUs,  33  W.  B.  898,.  30  Gh.  D. 
161. 

Qiffaird^  Q.O.^  uid  FeoiA,  wnird,  were  not  heard. 

KoBTK,  J.— It  would  not  have  been  lawful  for  the 
testator  to  impose  such  a  condition  as  to  residence  in  his 
dwelUng-honse  at  Downend  as  would  preclude  the 
tenant  for  life  from  exercising  the  absohite  power  of 
disposition  given  by  the  Legislature,  inasmuch  as  that 
would  be  taking  away  that  power  wliioh  the  Legislature 
gives,  notwithstsnding  any  device  of  the  settlor.  It  is 
dear  that  before  the  Settled  Land  Act,  1889,  a  residence 
danse  was  good.  Section  51  of  that  Act  provides 
shortly  that  any  device  which  purports  or  attempts  to 
forbid  or  prevent  a  tenant  for  life  from  exerdsing  any  of 
the  powers  under  the  Act,  so  far  as  it  purports,  or 
Attempts,  or  tends*  or  is  intended  to  have»  or  would  or 
might  have,  such  operation,  shall  be  deemed  void.  It 
is  void  from  the  time  at  which  the  sale  or  disposition 
which  it  prevents  from  taking  place  is  attempted.  This 
ia  in  accordance  with  the  judgment  of  Pesrson,  J.,  in  In 
re  FageCi  Settled  Eetaiee^  I  asked  counsel  in  what  wsy 
ft  provision  for  losidenoe  until  the  property  is  disposed 
of  could  fetter  the  absolute  power  of  disposition  of  a 
tenant  for  life.  It  does  not  seem  to  me  that  a  direction 
that  the  tenant  for  life  should  occupy  the  property  until 
it  Is  disposed  of  does  fetter  her  power  of  disposition. 
The  tenant  for  life  has  admittedly  committed  a  breach 
of  the  condition  in  the  will,  which,  so  far  as  it  does  not 
in  any  way  interfere  with  her  power  of  disposition,  is 
good;  and,  the  condition  not  having  been  complied 
with,  her  interest  has  ceased.  I  must  declare  that,  in 
the  events  which  have  happened,  the  annuity  of  £200 
has  ceased,  and  that  the  trusts  as  to  the  dvrelling^house 
at  Dowend  and  the  five  cottages  in  favour  of  Mrs. 
Haynes  have  also  ceased. 

Solicitors,  Baufdifeif  JiawU,  A  Co.;  FhUpe,  Sedg- 
wiekf  A  Co. 


SuSiJlj.i  June  88, 29, 30;  JnlyS;  Aug.9. 

Leeds   Esiitb   BiTiLDnrG,    &c.,    Societt   v. 
Shsphebd.  (a.) 

Comfony'^DirtdorB—Managtr  of  company — Auditor 
'^Dividend  not  payable  out  of  eapital'^Balanee'' 
ehitd — Vidaiton  of  atUdte  in  preparoHon  of  balance' 
iAcdi— Over-eiismals  of  aside. 

The  dirtetori  of  the  compamy  leuft  mmey  on  mortgage 
en  the  terTm  that  the  money  Zml,  toge^er  wUh  cm  addi* 

(o.)  Bepoited  by  fixnT  T.  Law,  Ks^.,  BanMcr*at*Law. 


tion  repreeenUng  intortd^  ehould  be  repaid  ly  eqmmi 
monthly  ineialmeni$f  eaeimMng  over  a  period  of  yean. 

Tho  directors  delegaUd  the  preparation  of  the  bmlamee^ 
eheete  to  iho  manager. 

Theartiekeprohihitedthopaymentofdividembwdof 
capUdlp  and  enfoined  tkeir  payment  out  of  prefU 
arrived  at  upon  egt^mata  of  oeootsfil. 

Ijhe  manageTp  in  preparing  the  bdUmoe^hmk^  omitted 
to  prepare,  a$  preeorihed  ly  the  arUdeB,  a  etaiemmd  of 
the  income  and  expenditure  of  the  company.  Be  fiacid 
the  cmumnt  of  dividend  to  be  paid,  and  juet^ted  iU 
payment  on  the  aooDunff  in  which  it  teae  proMed 
for  by  eOimating  ftdure  initatmente  a$  presemtfy  fipoy- 
aUe,  ioitJiout  proper  diecounL  The  valuaiion  of  eome 
freehold  property,  part  of  which  was  used  a$  the  oom* 
pany^e  offieu,  woe  increaeed. 

The  auditor  of  the  company,  who  Mted  that  he  A/ 
not  look  at  the  articlee,  alihough  he  knew  of  their  extet- 
enee,  approved  the  aecounte  and  dividendg. 

The  directors  relied  entirely  upon  the  manager  cmd 
auditor,  and  declared  dividende  in  aecordanm  wM  the 
above  acoounte. 

Large  eumewereea^pended  in  dividend  under  the  aibeee 
state  of  things  which  were  attributahle  to  eaoital. 

Held,  that  the  manager,  auditor,  and  direetor^  were 
liable  for  these  sums  so  expended  in  dividend  from  Urn 
to  time  while  they  respectively  held  these  poeU. 

Oxford  Building  case,  35  (f.  B.  116,  3S  Oh.  D.  502, 
foUoufed. 

This  was  an  action  by  the  Leeds  Estate  Building  and 
Investment  do.  (limited)  (now  in  liquidation)  agaiost 
certain  of  the  former  directors  of  the  company  (inoliid- 
ing  the  present  secretary),  the  legd  personal  repreaenta- 
tives  of  a  deceased  director,  the  preeent  manager  ood 
secretary,  Orabtree,  who  in  1870  ceased  to  be  a  diraoCor 
and  was  appdnted  aMnager  and  seeretary,  and  the 
auditor,  seeking  to  render  them  liable  for  luthom 
breadiesol  duty. 

The  company  was  formed  in  1869,  mdet  the  Ooa«> 
panics  Act,  1862,  and  went  into  voluntary  liquldalkm  oa 
the  31st  of  October,  1882.  It  was  isedvent,  and  the 
present  action  was  faiought  for  the  benefit  of  its  oradi- 
tors.  Among  the  breaches  of  duty  diarged  againat  the 
diieotors,  manager,  and  auditor  were  the  alleged  pay- 
ment of  dividends  out  of  capital,  wherewith  thia  laport 
is  alone  concerned. 

The  materid  artides  were  as  follows  :— 
63.  *'The    remuneration    of    the  directora    for  the 
services   performed   previoudy    to    the    first    gsnsvd 
meeting  shall  be  determined  by  the  company  at  the 
first  generd  meeting.    After  raeh  generd  msstfty  tb^ 
shdl  be  remunerated  as  fdlows: — When  aa'd  so  long 
as  the  company  shdl  pay  a  dividend  amouatkig  to  £&< 
per  centum  per  annum,  every  director  present  at  tbe 
weekly  meeting  of  the  board  shall  receive  the  sum  ol 
10s.  for  every  meeting  which  he  shdl  attend ;  and  wben 
and  so  long  aa  the  company  shdl  pay  a  gretist  dM- 
dend  than  five  per  cent,  upon  the  pdd-up  capital^  tliaia 
shall  be  added  to  the  aboverates  of  remusentioA  tlie 
further  sum  of  2s.  6d.  for  every  addftiond  one  per  i 
of  dividend,  and  fraetiond  parts  of  one  per  cent,  te  i 
dividend  shall,  for  the  purposes  of  this  danao,  be  i 
to  the  credit  of  sucoeding  dividends.'* 

79.  *<  The  dhreotors  may,  vHth  the  saaotlMi  off  IIm 
company  in  generd  meeting,  dedare  a  dividend  to  to 
paid  to  tile  members  in  proportion  to  thdr  shorea.  8«Mh 
dividend  may  be  declared  dther  annually  or  half^yantjy, 
as  the  directors  may  see  fit  to  propose  to  the  oompsny  im 
generd  meeting,  and  may  be  dedared  upon  aooh  eM- 
mates  of  account  a«  the  directors  may  sea  propor  to 
recommend." 

80.  *«  No  divMend  shall  be  payable  etrnpt  o«t  oTIto 
profits  arfdng  from  the  business  of  the  ccdipany;  bvt 
this  dause  shall  not  prevent  the  dedantion  of  ss  diH*^ 
dend  upon  any  such  estimate  of  aooount  as  i  ' 
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86.  "The  directors  8h«ll  oaoae  tiue  acoonnts  to  b» 
kept  of  tbe  ettote  and  piopertj  of  the  compaay,  of  the 
ams  of  moaey  received  and  expended  by  the  eompaQj, 
•Ml  the  manner  in  respect  of  which  siieh  reoeipt  and 
apeBdiftnre  takea  place,  and  of  the  credits  and  liabilities 
of  the  companj.  The  boolcs  of  account  shall  be  kept 
St  the  regietered  office  of  the  company,  and,  subject  to 
ssy  resMDaUe  restrictions  as  to  the  time  and  manner  of 
iespectiiig  the  aame  that  may  be  enforced  by  the  com- 
pany in  gmeral  meeting,  shall  be  open  to  the  inspeo* 
tioB  ot  the  Bcmbeis  during  tbe  houn  of  businesv/' 

S7.  "  Oms  at  least  in  every  year  the  directors  shall  lay 
befois  the  eonpany  in  general  meeting  a  statement  of 
iaeome  sDd  expenditure  for  the  paat  year  or  the  past 
half-jcsr,  made  up  to  a  date  not  more  than  one  month 
beloniidi  meeting/' 

88.  "The  statement  so  made  shall  show,   arranged 

midir  the  moat  oonvenieni  heads,  the  amount  of  groM 

iaeoBP,  diBliDgoiahlng  the  several  sources  from  which  it 

hsi  hem  derived,  and  the  amount  of  gross  expenditure, 

diitzDgiiishing  the  expenses  of  the  establishment  salaries 

sad  other  like  matters.    Every  item   of    expenditure 

iSmJy  chargeable  against  the  yearns    income  shall  be 

bioiight  into  aoeonnt,  ao  that  a  just  balance  of  profit 

sad  lorn  may  be  laid  before  the  meeting ;  and  in  oases 

wUfTs  any  Item  of  expendiiure  which  may  in  f simess  be 

dHta9roted  oier  several  years  has  been  incurred  in  any 

one  jaax  the  whole  amount  of  such  item  shall  be  stated, 

with  the  addition  of  tbe  reasons  why  only  a  portion  of 

aaeh  expenditure  ii  charged  againat  the  income  of  the 

year." 

89.  ^A  halsBce-sheet  shall  be  made  out  in  every  year, 
ssd  Isid  before  the  company  in  general  meeting,  and 
fwh  halsoce-sheet    shall  contain  a  summary  of  tbe 

pnp§ny  sod  liabflitles  of  the  company,  arranged  under 
the  hesde  appeartng  in  the  form  annexed  to  Table  B.  of 
the  GoBpaniea  Act,  1862,  or  as  near  theieto  as  drcum* 
■itiiuuiii  sdmit.  In  that  balance-aheet  one  of  the  heads  is 
*¥wflt  sad  Loaa,  showing  the  disposable  balance  for 
ttapanuatof  dividends,'  d^o." 

M.  *'Oaee  at  least  iu  every  year  the  accounts  of  the 
ooapsiy  shall  be  examined,  and  the  correctness  of  the 
heliaee  Aiufc  aeoertained,   by  one  or  more  auditor  or 


19.  "Brevy  auditor  shall  be  supplied  with  a  copy  of 
^  WsBce-sheety  and  it  shall  be  his  duty  to  examine 
A*  ame,  with    the   accounts  and   vouchers    relating 


iM.  *  Svery  ftodltor  shall  have  a  list  delivered  to  him 
«f  efl  beoka  kept  by  the  company,  and  shall  at  all 
imenashle  timea  have  aeeess  to  the  books  and  accounts 
«f  theeampaBy.  He  may  at  the  reasonable  expense  of 
thseaapaay  employ  aoeouatants  er  other  persons  to  amist 
hiai  in  iaveatlgssing  such  aoeounts,  and  he  may,  in  re* 
Moa  to  aaah  aooounta,  examine  the  directota  or  any 
olhffoAaerof  the  company." 

lAL  *'The    anditora   ahall    make  a  report   to    the 

■■Asm  npcm  tbe  balance-sheet  and  acooaats,  and  in 

*Ni7  each  report  they  shall  state  whetbery  in  their 

^hte,  the  balanee-sheet  is  a  full  and  fair  balance- 

ilMteontainini^  the  particnlari  reqnired  by  these  regula* 

^^  md  properly  dmwn  so  as  to  exhibit  a  true  and 

^t»Nt  view  of  the  state  of  the  company's  affairs,  and 

^  9m  they  have  called  for  explanation  or  information 

^BBtt  the  direetora,  whether  such  explanation  or  infor- 

^■ittii  Ims  been  given  by  tbe  directors,  and  whether  it 

te  hesB  aatiafaotory ;  and  sach  report  shall  be  read, 

together  with  the  report  of  the  directors,  at  the  ordinary 


The  fsoto,  with  the  exception  of  the  following  letter, 
from  the  jndgoient :-» 


In  ISTi  Iioeking  (the  auditor)  wrote  to  the  diiec- 
hn  a  letter  vrith  reference  to  the  **  Stoek  Aocount." 
*the  making  of  this  account  devolves  more  parfeioularly 
^yoanelvca  and  the  manager  thau  the  auditors.    At 


the  aame  time  the  items  were  iully  explained  by  Mr* 
Crabtree,  and  I  do  not  consider  tbe  eetlmate  overdrawn 
or  likely  to  give  any  aharebolder  cause  to  object.  Of 
course,  it  would  have  been  better  if  the  parties  had 
agreed  to  divide  nothing  for  a  few  years  till  a  good 
accumulation  had  taken  place,  but  a  dividend  is,  no 
doubt,  a  necessity. 

Sir  H.  Davty^  O.C.,  Buckley,  Q.O.,  and  W.  Baker, 
for  the  plaintdil  company.— As  to  Orabtree,  he  is 
guilty  of  fraud  on  his  own  admission.  The  case 
against  the  directors  is  covered  by  In  re  Oxford 
Building  Bodety,  35  W.  R.  116,  35  Ch.  D.  602.  As 
to  Locking,  even  if  he  acted  in  good  faith,  he  did 
not  use  oidinszy  diligence  in  the  fulfilment  of  the 
daties  imposed  upon  him  by  tbe  articles.  The  lose 
incurred  by  the  company  in  making  unauthorized  pay* 
ments  out  of  capital  is  tbe  direct  result  of  his  breadh  of 
duty :  liayne  on  Damages,  3rd  ed.,  p.  468  ;  Story  on 
Agency,  9th  ed.,  217;  that,  therefore,  is  the  measure  of 
damages,  and  Locking  is  liable  for  that  amount,  except 
so  far  as  he  is  protected  by  the  Statute  of  Limitations. 

Bir  Henry  Jamee,  Q.C.,  and  E.  W.  Byrne,  for  one  of 
the  directors.— None  of  the  directors  were  supposed  to 
possess  actuarial  skill;  they  were  obliged  to  employ 
competent  agents,  and  are  not  liable  for  tbe  mistake, 
negligence,  or  fraud  of  the  agents.:  Rane^e  ca$e,  19 
W.  B.  291,  L.  B.  6  Oh.  104.  A  director  is  not  liable 
for  mere  imprudence,  but  only  for  crcuea  negligeniia: 
Orimwade  v.  MvUud  Society,  52  L.  T.  N.  S.  409,  416, 
33  W.  B.  Dig.  44;  Ovtrend,  Gumey,  ds  Co.  v.  Qibh, 
L.  B.  5  E.  d;  I.  App.  480.  Iu  this  case  it  was  within 
tbe  powers  of  the  directors  to  declare  diyldeods  out  of 
the  eatimated  profits,  and  if,  in  so  doing,  they  acted 
under  a  mistake  or  through  ivrong  advioe,  they  are  not 
liable  as  for  an  act  done  uUrd  viree.  There  is  no 
suggestion  of  any  want  of  good  faith  or  of  any  sinister 
motive  on  the  part  of  the  directors.  The  only  authority 
relied  upon  by  the  plaintiilB  is  tbe  Oxford  caee.  We 
contend,  first,  that  thst  case  is  distinguishable  on  the 
ground  that  there  the  directors  were  authorized  to  pay 
dividends  out  cA  realised  profits  only;  and,  secondly, 
that  it  is  inconsistent  with  tbe  earlier  authoritiee,  and 
ought  not  to  be  followed. 

Pearton^  Q.C.^  and  Swinfen  Eady,  for  another 
director,  referred  to  In  re  Denham  dt  Co.,  32  W.  B. 
487,  25  Gh.  D.  752 ;  Stringer'e  caee,  17  W.  B.  694,  L.  Vu 
4  Ch.  476. 

FinUty,  Q.C.,  and  Farwell,  for  tbe  personal  repre^ 
sentatives  of  the  deceased  director. —Directors  canuot  be 
made  liable  on  the  basis  of  payment  of  dividends  out  of 
capital  without  Imowledge  and  cnuea  negligenUa: 
Tur^[uand  v.  Mar$htdl,  17  W.  B.  935,  L.  B.  4  Oh.  876. 
[They  refened,  aa  to  errors  of  Judgment  on  the  part  of 
directors,  to  Lindley  on  Partnership,  4th  ed.,  vol.  1,  p. 
594.1  Only  an  action  for  negligence  was  auintainable^ 
and  that  has  died  with  the  individual  director. 

Oraham  Hcutivge,  Q.C.,  and  Aehton  CroBif  for  Orab- 
tree.— Orabtree  was  the  servant  of  tbe  directors.  His 
responsibility  for  the  balance-sheets  ends  with  their  pre* 
paration,  and  is  a  question  between  him  and  the 
directors.  With  the  duty  of  the  directors  iu  deolariag 
a  proper  dividend  and  laying  the  balance-sheets  before 
the  shareholders  he  had  nothing  to  do.  He  is  not  liable 
for  the  fees  paid  to  the  directors,  which  he  did  not 
receive.  Even  if  the  dividends  were  not  justified,  the 
money  paid  in  respect  of  the  fees  is  not  recoverable  any 
more  than  money  paid  to  the  shareholders. 

BardsweU,  for  one  of  the  directors. 

DecimuB  Siurgee,  for  Locking,  the  auditor. — Locking 
was  a  servant  of  the  directors,  and  not  of  the  company  : 
Spackman  v.  EwmSp  L.  B.  8  E.  &  L  App.,  at  p..  236,  and 
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fraud  is  sot  proved  againtt  bim.  Beally  the  only  ease 
agaimtbim  is  for  negliganoe ;  but  this  action  eontains  no 
elaim  for  damages.  The  only  duty  of  an  auditor  is  to  see 
that  the  balinnoe-dieets  oorrespond  with  the  books.  I 
submit,  fimr,  tbatthe  duties  imposed  by  the  articUswere 
reasonably  «nd  properly  fulfilled  by  Lockiugy  having 
regard  to  Itfa  remuneration ;  and,  secondly,  that  the 
damage  to  the  company  ia  too  remote. 

IngU  Joyce  (Tindal  Atkimon,  Q.G.,  with  him),  for 
Wbitaker.— <Whitaker  stands  in  a  different  position  from 
the  other  directors,  as  his  connection  with  the  company 
lasted  fcr  little  more  than  a  year,  and  at  the  most  he  can 
only  be  made  liable  for  one  dividend.  A  summons 
under  section  165  of  the  Companies  Act  would  have 
sufficed,  and  Whitaker  ought  not  to  be  compellel  to  pay 
the  additional  costs  caused  by  the  plaintiffs*  mode  of 
procedure. 

Sir  H,  Davey  in  reply. — Spa^Jtman  t.  Evan$  only 
shows  that  an  auditor  ia  not  an  agent  of  the  share- 
holders for  the  purpose  of  binding  them  eo  as  to  depriTe 
them  of  relief  on  the  ground  of  acquiescence.  Putting 
LockiiiffV  doty  as  low  as  possible,  it  was  bis  business  to 
see  whether  the  balance-sheets  could  be  framed  from  the 
book*  without  violating  the  articles,  which  be  ought  to 
have  looked  at.  If  directors  have  performed  their  duty, 
and  have  hi  en  badly  advised,  they  may  e soape  liability : 
London  Financial  AuociaUan  v.  £tih,  26  Oh.  D.  167| 
32  W.  R.  Dig.  41 ;  but  here  the  directors  took  no  steps 
to  inform  themselves,  and  delegated  their  duties  to 
Orabtiee,  and  tbey  are  liable  according  to  the  teet  sup- 
plied by  the  decidon  in  Banc»*$  oaee. 

Aug.  d.-^SmiJiro,  J. — ^It  is  settled  by  decisions  of 
the  House  of  Lords  and  the  Oouit  of  Appeal  that  the 
capital  of  a  company  formed  under  the  Companiea  Act, 
1862,  can' be  legally  applied  only  for  the  pnrpo  es 
tpedfied  in  the  memorandum  of  association,  and  credi- 
tors and  other  persons  dealhog  with  the  company  are 
entitled  to  act  in  the  faith  that  no  part  of  the  capital 
will  be  applied  for  any  other  purpose,  and,  fn  particular, 
that  no  part  of  the  capital  will  be  returned  to  the  share- 
holders  except  in  the  eases  and  nnder  the  safeguards  in 
and  under  which  a  reduction  of  capital  is  permitted  by 
the  various  Acts  of  Parliament. 

If  (as  is  alleged)  the  directors  paid  dividends  out  of 
capital,  their  acts  in  thst  respect  were  beyond  the  powers 
of  the  company  and  contrary  to  law. 

It  was  contended  on  behalf  of  the  defendants,  and  I 
think  rightly*  that  upon  the  true  construction  of  article 
80  dividends  were  payable  (not,  as  in  the  Oxford  ease, 
oat  of  realised  profits,  '*  or  profits  tangible  for  the 
purpose  of  division,"  but  as  in  8tringer*$  oate,  out  of 
estimsted  profits.  In  the  words  of  Lord  Justice  Giflard, 
in  the  last-mentioned  ease,  the  dividends  were  to  be  paid 
"out  of  profits,  although  those  profits  were  not  profits 
in  hand."  The  articles  of  assoeialion  oontain  provisions 
with  reference  to  the  mode  in  which  the  accounts  were  to 
be  prepared  and  made  up  for  the  purpose  of  being 
submitted  to  the  shareholders. 

The  law  as  regards  the  case  with  respect  to  the  pay- 
ment of  dividends  out  of  capital  is,  ptrhsps,  not  yet 
properly  settled.  It  follows  from  the  decisions  in  In  re 
NaHcnal  Funds  A$»uranee  Co.  and  Fiitero/V$  case  that 
directors  who  make  such  payments,  either  with  actual  know- 
ledge that  the  oapital  of  the  company  is  being  mis- 
appropriated, or  with  knowledge  of  the  facts  that 
establish  the  misappropriation,  are  liable  as  for  a  breach 
of  trust.  The  present  case  doee  not  fall  within  those 
which  I  have  Just  mentioned,  for  I  am  unable,  on  the 
evidence  before  me,  to  arrive  at  the  conclusion  that  the 
direotors  had  actual  knowledge  of  the  real  state  of  the 
oompany^s  eilaira. 

I  have,  however,  the  gnidaneit  of  the  recent  Judinn^nt 
of  Kay>  J.»  in  In  re  Oxford  BewJU  Building  and  Invt§i^ 


mmi  Soeidjff  a  case  which  was  almost  exclusively  relied 
on  by  coimsel  for  the  plaintiff,  and  whieh.  although  it  ia 
not  precisely  identical  with  the  present,  nevetthelesa 
closely  resembles  it  in  many  of  its  features.  The  judg- 
ment was  given  after  an  etobowte  argument  by  a  very 
eminent  counsel,  and  after  full  consideration  by  the 
learned  judge  who  decided  it,  and  it  is  oertaialy  an 
authority  not  to  be  departed  from  by  a  judge  of  oo* 
ordinate  jurisdiction  except  on  the  dearest  grounds,  la 
that  case,  as  in  the  present,  it  was  contended  that 
directors,  who  had  oontinuslly  paid  dividends  out  of 
capital,  could  not  be  made  liable  unless  their  conduct 
amounted  to  fraud.  **  From  that  proposition,"  says  the 
learned  judge,  **  I  must  express  my  diesent,'*  and  be 
accordingly  held  that  directors  who  had  omitted  jto  lay 
before  the  shareholders  proper  accounts  of  income  and 
expenditure  and  iMlaoce-sheets,  and  who  acted  negli- 
gently or  carelessly  as  regards  the  ascertaining  of  the 
profits  which  they  professed  to  difide,  were  jointly  and 
severslly  liable  to  repay  the  sums  improperly  paid  out  of 
oapital  by  vray  of  dividend. 

It  was,  however,  contended  on  behalf  of  the  defend- 
ants that  the  esse  of    the    Oxford  Benefit    Buildhig 
Society  was  inoontistent  vrith  previous  decisiona  wUch 
were  binding  on  me,  and  in  support  of  that  proposition 
there  were  dted  Overend  Oumeyy,  Otbh^  Turquawi^. 
MarshaUt  and  other  eases  of  the  same  dare.    Tbssr, 
however,  are  distinguishable  on  the  ground  that,  as  I 
have  already  endeavoured  to  point  out,  that  they  relate 
to  acts  within  the  powers  of  the  directors,  and  not  to 
acts  (such  as  payment  of  dividend  out  of  capital)  which 
are  beyond  the  legal  powers  of  the  directors  as  of  the 
company.    The  law  prohibits  the  payment  of  dividessd 
out  of  capital,  and  it  may  well  l>e  that  directora  ave 
called  upon  to  exercise  greater  care  when  they  are  in 
danger  of  violating  such  prohibition  *  than  whea  they 
apply  the  capital  for  purposes  unquestionably  within  tlie 
objects  of  the  company.    So  if  a  company  were  fonaod 
for  the  purpoee  of  wooing  a  mine,  it  might  l>e  tho  da:^ 
of  those  engaged   in  superintending  its  operatioiio  to 
exercise  greater  care  when  they  approach  the  neigh- 
bours* property,  and  are  in  danger  of  oommittlsg  a   * 
trespass,  than  when  the  scene  of  action  is  undeniably 
within  the  boundaries  of  the  eompany's  property. 

Another  case  cited,  and  one  whieh  undoabtedlj  ia 
in    point,   is    Bauafa    ease,   dcdded    in    1870.      It 
was  there  sought  to  compel   a  director  to  refoad  a 
dividend  or  bonus  die ged  to  have  been  improperly  paid 
out  of  capital,  and  the  application  came  in  the  first 
instance  before  Lord  BomiUy,  who  in  his  judgment  laid 
it  down  that  ^  In  order  to  make  directors  liable  la  a  ease 
like  this  there  must  be  either  proof  of  distinst  Cmnd,  cv 
dee  of  sudi  gross  and  vrilf  ol  negligence  as  is  eqdvaleat 
to  fraud  "  ;  and  he  held  that  in  the  partirulsr  case  tho 
director  was  not  liable.    If  this  statement  of  the  law  hsuA 
been  adopted  by  the  Oourt  of  Apped  (who  rt* veiesd  lioid 
BomiUj's  dedsion)  it  would  no  donlit  have  been  a  stzong 
authority  in  favour  of  the  defendants,  but  ndther  of  tho 
very  eminent  judges  who  then  constituted  the  OoaitoC 
Apped  appears  to  me  to  take  that  view  of   tho  haw, 
[The  learned    judge  here  referred    in  detdl   to    tho 
judgments    of  •  the   Lord    Justioes   in    Amee'e     eoas^ 
and     continued:—]      It     seems    to    me    thmt     tho 
views  expressed  by  the  learned  judges  who  decided 
BanceU  ease  are  oonsistent  with  the  propod'ion  that 
directors  who  are  proved  to  have  in  fact  paid  a  di^donA 
out  of  capital,  fail  to  excuse  themsdves  if  tliey  bsiwo  bo% 
taken  reasonable  care  to   secure   the   preparatioia    off 
estimates  and  statements  of  account  such  as  it  vroo  UmIk 
duty  to  prepare  and  to  submit  to  the  shareholdevo»  and 
have  declared   the   dividends  compldned  of    wll^hoat 
having  exerdsed  thereon  thdr  judgment  as  moroontOo 
men  on  the  estimates  and  statements  of  aeooant  onb* 
mitted  to  them,  and  if  this  l>e  so  the  Oxford  eaoe  dooo 
N  no^.  in  my  opinion  oonfliot  with  Batwt'i  ease.    It  wraa  In 
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mj  opinion  the  duty  of  the  auditor  not  to  oonflne  hlm- 
adf  ■Mty  to  the  Uek  of  letitjing  the  aritbinetioal 
auLiumLj  nf  the  hahuioe-feheet,  but  to  inqnire  into  its 
eBbeUotial  moooxaaj^  and  to  Moertein  that  it  oontaiaed 
tha  paiticiilan  epciMed  in  tbeartiolee  of  aeeoelation  (and 
eonacqnciAtJj  a  proper  income  and  ezpenditare  aocount), 
and  was  properlj  drawn  up  eo  as  to  be  a  true  and 
eorrect  repreaentaiion  of  the  fttate  of  tba  oompanj's 
afIaiTF«  The  preparation  of  these  statements  of  aooonnt 
andbalancc-ahaata  was  entirelj  intrusted  to  the  defendant 
Crabtiee,  who  waa  originally  a  director,  but  who  beeame 
McreUrj  and  manager  of  the  oompany  at  the  salary  of 
d&300,  oot  of  which  he  was  to  pay  a  oU  rk.  The  terms  of 
Ilia  employment  ware  aabeequently  altered  by  resolatioas 
of  the  dirsoCoia. 

Ob  the  14th  of  ICay,  1872,  a  rf  eolation  was  passed 

whrial^  the  directors,  "  in  oootideration  of  the  snooef  s 

whieh  ha»  att<»iidad  the  companj^s  operations  daring  the 

past  year  in  enabling  the  directors  to  declare  a  difidend 

of  tix  per  cent.,'*  granted  to  their  manager  and  secre- 

fmy,  Ombtree,  £100,  being  at  the  rate  of  £50  for  each 

half  per  cent,  dividend  aboTo  Are  per  cent. ;  this  grant 

being  alao  for  hia  extra  ser? icos  in  superintending  the 

bckhmaking.    On  the  24th  of  the  same  month  it  was 

propoaed,  **  That  the  directors  shall  pay  to  the  manager 

and  seoKiary,  lir.  James  Grabtree,  a  salary  of  £275 

per  aonam,  out  of  which  be  shall  And  and  pay  the 

■afaaiea  oi  all  cMb  and  assistants,  and  when  and  as 

oftoi  aa  it  shall  sppear  by  the  annual  balance-sheet 

thai  the  eoapaay  tea  in  any  one  year  actually  realixed 

aaiBeaent  net  pnSta  that  will  pay  to  the  shareholders  a 

dividand  or  difidenda    ezoeediog   £5    per    cent.,    the 

maosger  and  asaretary  shall  have  an  additional  sum  of 

£25  tor  every  one  per  cent,  of  such  profits  a? ailabls  for 

dindtud  ovrz  and  above  five  per  cent,  per  annum/' 

nere  ia  another  similar  resolution  in  April,  1874. 

Of  the  history  of  Orabtiee  previously  to  his  connection 
with  the  eoinpany  we  only  know  that  he  had  been 
msaiigOT  of  a  flax  mill  in  France.  Of  his  qualification 
to  make  '*eatimates  of  account"  mentioned  in  ?the 
articles  cf  aasoaiation  there  is  no  evideoce ;  but  all  such 
•stimatw  sa  were  in  fset  made  were  made  by  him.  He 
was  pievsnted  by  illness  from  being  examined  before  the 
aonrtb  A  witnesa  skilled  in  actuarial  calculations  says 
ctf  Um  that,  judging  by  the  mode  in  which  he  kept  the 
boola  of  the  company,  he  was  not  competent  to  make 
neh  salculations.  Be  seems,  howerer,  to  have  been 
paifeelly  acquainted  with  the  ordinary  book-keeping, 
and  aeeounta  prepared  under  his  directions  in  the  years 
1880  and  1882  convinoe  me  that  he  perfectly  understood 
the  nature  of  an  ordinary  profit  and  loss  account,  and 
was  capable  of  framing  such  an  account  of  income  and 
aipsa^Utuie  aa  is  required  by  articles  87  and  88. 

The  aoooonti  were  from  1870  to  1880  audited  by  the 
dafsadant  Locking,  who  was,  at  the  time  of  his  oiiginal 
appointment  aa  auditor,  a  dark  in  a  bank,  and  has  since 
hsMc  the  manager  of  a  branch  of  the  same  bank.  As 
teUs  qusHfications  the  chairman  of  the  company  said  : 
"  As  fsr  as  I  knew  Locking  was  sufficiently  skilled  to  aot 
maaditor;  we  beUeved  him  to  be  a  man  of  fair  ability, 
nA  vsU  qualified  to  fulfil  the  duty  placed  io  his  hands." 
^Ike  performance  of  thst  duty  he  received,  at  first,  a 
ftssf  fivB  goineas,  then  seven,  then  twelve. 

Zks  bnaiDess  of  the  company  consisted,  to  a  very 
Anuitaable  extent,  of  lending  money  on  mortgage 
im  the  terms  that  the  money  lent,  together  with  an 
idditioB  representing  interest,  should  be  repaid  by 
equal  mcothly  Instalments  extending  over  a  period 
ti.  jtmn,  Thna  one  of  the  first  transactions  of  the 
company  waa  the  advance  of  a  sum  of  £600  on  mortgage, 
in  Cider  to  receive  the  sum  of  £744,  payable  in  six  years 
I7  monthly  instalments  of  £10  6e.  8d.  Such  advances 
mn  termed  ''kmg  loans."      AU  the    balance-sheets 

Kted  by  the  directors  to  the  gee  oral  meetings  are 
sane  form.    They  purport  to  consist  of  a  *'  share 


account,*'  a  "cash  account,'*  a  "stock  account,"  and  a- 
**  profit  and  loss  account.*'    The  first  contains  merely  a 
statement  as  to  the  issued  and  unissued  shares.    The 
second,  or  "cash  account,"  is  merely  an  aoooont  of 
receipts  and  payments  in  which  capital  and  inoouM  are 
mixed  up  together,  and  is  plainly  not  such  a  statement 
of  income  and  expenditure  as  is  prescribed  by  articles 
87  and  88.  The  "stock  account,"  on  some  of  the  details 
in  which  I  shall  presently  comment,  appears  to  be  in 
the  nature  of  an  estimate  of  account,  prepared  with  a 
view  to  showing  a  profit.  "  The  profit  and  loss  account " 
is  not  such  an  account  as  one  would  expect  to  be  so 
designated,  but  simply  shows  the  proposed  mode  of 
application  of  the  balance  appealing  from  the  stock 
account.  There  is  nowhere  contained  any  such  statement 
of  income  and  expenditure  as  the  articles  require,  and 
this  must  have  been  obvious  to  any  man  of  business 
who  considered  the  matter.    Takiog  the  first  statement 
of  account — ^that  for  1870— we  find  in  the  stock  account 
an  item,  **  moneys  lenr,  £933."    This  does  not  repre- 
sent, as  primd  faeie  it  might  be  taken  to  do,  the  sum 
total  of  advances  made  by  the  company  to  borrowers, 
but  includes  prospective  interest  in  respect  of  long  loans 
expected  to  be  received  by  the  oompany  to  the  amount 
of   £160  7s.   8d.      This  interest  is  taken  at  its  fuU 
numeiical  value,  although  the  payment  of  it  is  spread 
over  five  or  six  years,  and  both  it  and  the  principal  sum 
advanced  are  assumed  to  be  fully  secured.    By  taking 
this  interest  in  this  way*  the  stock  account  ia  made  to 
show   a    surplus    of  £116  6s.  7d.,  of  which  there  is 
divided  as  profit  £113  3s.  4d.,  and  a  sum  of  £3  Is.  3d. 
(which  alone  rapresents  anything  in  the  shape  of  dis- 
count) is  carried  over.    It  is  plain  that  this  dividend 
was  partly,  at  lesst,  paid  out  of  capital.    The  balance- 
sheets  for  1871,  1872,  1873,  and  1874  contain  similar 
items  for  moneys  lent,  the  amounts  being  arrived  at  in 
precisely  the  same  way  as  in  the  balance-sheet  for  1870. 
In  the  balance-sheets  for  1874  and  1875  there  is  a 
difference.    The  item,  '*  moneys  lent,"  computed  in  the 
same  way  as  before,  continues  to  appear  iu  the  account, 
bnt  there  are  some  items  under  the  head  of  "  deferred 
interest "  on  the  debit  side.    Those  items  do  not,  how- 
ever, comprise  the  whole  of  the  deferred  or  prospective 
interest  on  the  long  loans.    Thus  the  item  of  deferred 
interest  in  1874  is  £3,030,  whereae  the  total  prospective 
fanterett  then  expected  to  be  reoeived  by  the  company 
was  £5,386  7f.  8d. ;  and  in  1875  the  amount  appearing 
in  the  accounts  was  £4,155,  the  actual  amount  being 
£6,969  5s.  3d.    From  1876  to  1880  the  item  of  deferred 
interest  falls  out  of  the  aocounts,  and  we  find  simply 
the  item  of  << moneys  lent"  on  the  credit  side.    This 
item  no  longer  represents  the  full  nominal  amount  of 
the  prindpid  and  intereet,  but  in  each  year  a  deduction 
(falling  short  of  the  total  amount  of   prospective  in- 
terest) is  made.    Thus  in  1876  the  total  amount  of 
prospective   interest  secured  by  ttie    oompany    being 
£9J594  2s.  lid.,  the  deduction  U  £7,150.    Beyond  the 
deductions  so  inade  no  allowance  or  provision  was  ever 
made  for  bad  debts  or  losses  or  contingencies  of  any 
kind.    All  securities  tal^en  by  the  company  appear  to 
have  been  treated  as  sufficient  to  provide  for  the  whole 
of  the  moneys  (whether  principal  or  interest)  purported 
to  be  thereby  secured.    No  such  sums  as  those  deducted 
in  respect  of  prospective  interest  appear  in  the  books  of 
the  oompany.  Two  expert  witnesses  examined  on  behalf 
of  the  plaintiits  state  that  these  deductions  are  purely 
arbitrary,  and  cannot  be  referred  t  j  any  principle.  They 
are  so  contrived,  however,  that  in  each  year  a  dividend 
of  ten  per  cent,  is  paid,  and  a  small  anm  under  £50 
carried  forward.    No  attempt  to  explain  tbe  nature  of 
theae  deductions  has  been  made  by  any  exptrt  evidence 
on  the  part  of  the  defendants,  and  I  have  ooe  to  the 
conclusion  that  they  were  simply  made  for  the  purpose 
of  showing  a  profit  sufficient  for  the  payment  of  such  a 
dividend  as  I  have  mentioned. 
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As  against  Orabtree  this  is  estoblished  beyond  quafl- 
tion,  by  means  of  a  deposition  made  by  himself,  which 
is  evldenoe  against  him,  though  not  against  the  other 
defendants.  Being  examined  he  says,  '^The  principle 
on  which  we  ascertained  the  sum  of  i&4,855  18s.  lOd.  as 
margin  was  that  we  first  ascertained  the  amount  re- 
quired for  dividend  and  then  left  the  balance  of  deterred 
interest  as  a  margin.  We  did  so  in  the  snbsequent  year 
np  to  our  stoppage.  We  first  declared  a  difidend  of  ten 
per  cent,  and  then  treated  the  diiference  between  the 
ditidend  declared  and  the  deferred  interest  as  a  margin. 
In  making  np  our  balance-sheet,  we  first  took  ascer- 
tained items  on  both  sides,  then  we  calculated  the 
amount  required  for  dividend,  and  filled  in  the  amount 
of  moneys  lent  so  as  to  balance  the  two  sides*  In  my 
Judgment  these  balance-sheets  were  prepared  by  Orabtree 
simply  and  solely  with  the  view  to  the  declaration  of  the 
dividend,  and  not  with  the  object  of  exhibiting  a  true 
and  correct  view  of  the  state  of  the  company's  affairs. 
It  is  to  be  obserred  throughout  that  no  statement  of 
income  and  expenditure,  such  as  prescribed  by  articles 
87  and  88,  was  ever  submitted  to  the  directors  or  share- 
holders. The  accounts  already  mentioned  as  having 
been  prepared  under  Orabtree's  direction  1880  and  1888 
show  that  the  preparation  of  such  statements  was  per- 
fectiy  feasible.  The  reason  why  they  were  not  sub- 
mitted to  the  shareholders  is  not,  in  my  judgment,  far 
to  seek.  The  accounts  prepared  for  1880  and  1888 
show  loss,  and  the  researches  of  the  official  liquidator 
prove  that  every  such  statement,  except  for  the  year 
1876,  must  (according  to  the  system  of  book-keeping 
adopted  by  Orabtree)  have  shown  a  large  loss. 

Buch  being  the  balance-sheets,  I  now  turn  to  the 
certificates  of  the  auditor.  That  for  1870  is  as  follows : 
— '<  I  certify  that  I  have  examined  the  above  accounts 
and  find  them  to  be  a  true  copy  of  those  shown  in  the 
books  of  the  company*  The  vouchers  and  receipts 
correspond  in  ail  casee  with  the  payments  debited.  I 
have  gone  carefully  into  the  items  as  shown  in  the  stock 
account,  and  consider  the  dividend  which  it  is  proposed 
to  declare  a  just  and  fair  division." 

I  have  heard  such  explanations  as  Mr.  Locking  gave 
with  reference  to  the  cwtificate  given  in  1870,  but  I  am 
unable  to  accept  them.  I  do  not  believe  that  be,  a  bank 
dark,  and  who  may  therefore  be  presumed  to  have 
known  something  of  discount,  could  have  failed  to  see 
that  the  balance-sheet  of  1870  did  not  truly  represent 
the  state  of  the  company's  afEairi,  Indeed,  the  spirit  in 
which  Mr.  Locking  approached  the  balance-sheets  may 
be  inferred  from  the  letter  addressed  by  him  to  the 
directors  in  1871.  The  auditor*s  reports  axe  not  In  any 
sense  such  reports  tm  are  prescribed  by  article  101.  It  is 
true,  in  one  cense,  as  stated  in  them,  that  the  accounts 
to  which  the  certificates  are  appended  are  copies  of 
those  shown  in  the  books  of  the  company,  for,  in  each 
year,  there  was  inserted  in  the  ledger  of  the  company  a 
share  account,  a  cash  account,  and  a  profit  and  loes 
account,  as  shown  in  the  printed  balance-ehect  But, 
except  in  this  most  literal  sense,  the  oertificatee  are  not 
in  accordance  with  fact ;  no  such  items  as  **  Money  lent, 
£81,889  9s.  8d.,"  or  "Deferred  Interest  Account, 
£3,030,"  which  occurs  in  the  btock  account  for  1874, 
are  to  be  found  in  the  books  of  the  company,  and 
simflar  remarks  apply  to  similar  items  to  be  found  in 
the  subsequent  balance-sheets.  The  defendant  Looking 
•tated  in  bis  evidence  that  he  did  not,  during  the  period 
of  hif  auditorsbip,  see  the  articles  of  association  of  the 
company.  This  statement,  if  true,  seems  to  afford  no 
excuse  for  him,  for  he  admitted  he  knew  of  their 
existence,  but  it  would  afford  some  evidence  as  to  the 
degree  of  care  which  the  directors  iMstowed  on  the 
Instructions  given  to  him.  Mr*  Locking  stated  in  hie 
evidence  that  he  did  not  consider  it  part  of  his  duty  to 
asoeitain  whether  the  deductions  made  by  Orabtree  were 
sufficient,  or  upon  what  principle  they  were  made,  and 


he  admitted  them  to  be  arbttrary  dednctioBs  vUdi 
Orabtree  considered  sufficient.  As  regards  the  seonrltles 
on  which  the  moneys  were  lent,  he  sppeara  to  hsis 
simply  asked  whether  they  were  considered  to  be  folly 
equal  to  the  amount  stated,  and  to  have  aooeptod  tiM 
statement  that  they  were  not  only  ^qaal,  bat  wm 
worth  much  more  than  the  amount  placedagaiott  thenu  It 
appears,  therefore,  from  his  own  evidence,  that  the  dnte 
of  the  auditors,  as  defined  by  the  articles  of  sasodatiQB, 
were  not  in  reidity  discharged  by  him. 

Nov  the  directors  were  all  men  of  basinsM,  isi 
appear  to  have    regularly    attended   both   the  bond 
meetings    and    general    meetings    of    the  eonpaaj. 
Each  of    the   directors,    parties  to   this  aetioo,  m|i 
that   he   was  ignorant  of   the   mode   io   wliieh  the 
balance-sheets  were   prepared,  and  of  the  iaaoeonda 
contained   in   them,    and    that    he    trneted  enttrdj 
in    Orabtree    and    Locking.       I   see    no    resaoa   to 
doubt    these    statemenU.       dtill    the    fact   reBMoi 
that   they    did    not    require    either    tbat    OrabMe 
should  present  accounts  or  that  Locking  ohoald  npat 
upon  them  in  the  form  and  manner  preaeribed  bj  (te 
articles  of  association,  and   I  cannot  but  attack  «■- 
eiderable  importance  to   this  circumstance,  for  tt  the 
annual  accounts  of  income  and  expenditure  had  fm 
after  year  ahown  (in  accordance  with  the  fact)  tiiat  w 
profit  was  earned,  it  is  almost  impossible  to  onppoee  fhil 
the  attention  of  members  and  possibly  creditors  of  the 
company  would  not  have  been  directed  to  the  qnsitioB 
whether  or  not  dividends  could,  under  the  circustf taaee^ 
have  been  properly  paid ;  and  the  crisis  in  the  compeoy  i 
afCairs,  which  actually  occurred  in  1888,  would,  in  « 
probability,  have  arisen  at  a  much  earlier  period  via 
the  probable  result  that  either  a  sonnder  mode  of  canf> 
ing  on  business  would  have  been  adopted,  or  eleeftij 
the  company  would  have  been  wound  up  before  so  gim 
a  loss  was  incurred.    But  the  case  does  not  reet  tliett. 
In,  or  subsequentiy  to,  the  year  1874  the  attesttoa  « 
ihe  directors  was  called  to  the  item  •*  Deferred  l^tmv^ 
which  appeared  In  the  stock  accounts  of  1874  and  m§: 
and  they  either  then  learned,  or  moat  be  taken  to  ban 
learned,  that  in  each  of  the  years  1870  to  1873  tbe  iM 
** Moneys  lent"  inoluded   not  merely  prtadpsl  eafll 
owing  to  the  company,  but  the  fall  nomtoal  aaMOtef 
the  sums  payable  to  the  company  In  respect  of  fitoe 
interest.    The  directon,  as  meroaatilc  men,  ■■■*■?'• 
been  aware  that  this  particular  asset  vras  oveff-vrfawj; 
each  of  the  previous  years,  and  that  the  acoountepiwM"" 
to    the    general    meeting   of    the    aharehoMen  ««> 
erroneous,  yet  they  take  no  step  to  ascertain  the  imw 
of  the  errors  nor  caU  on  the  auditor  to  ^^^^^^ 
came  to  report  on  them  as  he  did.    "The  dm>{|^ 
Shepherd,  fai  his  re-examination,  sUted  that  he  beliefM 
the  item  ••  Deferred  Interest "  in  the  account  ^J^ 
included  all  "Deferred  Intereat^'*  ao  as  to  prtn» 
accounts  right  in  previous  years,  but  he  did  not  pwy"* 
that  this  belief  waa  founded  on  any  Inquiry  or  «<*'^*^ 
tion ;  and  indeed  he  admitted  in  hta  oroes-eiaai^aBMi 
that  after  1876  he  accepted  Orabtree'a  flgtuas  for  mw^ 
lent  and  did   not   inquire   how    those   moneys  ««M 
arrived  at  or  on  what  principle,  and  that  he  nem 
formed  any  judgment  of  his  own  as  to  the  correotneas  ok 
the  figures,  but  simply  took  them  as  correct.    The  ssni 
thing  appears  to  be  true  of  the  other  directors.    I  ••** 
not  believe  that  if  they  had   been  dealing  with  Um 
own   private  business,  and  had  throughout  to  mm 
payments  in  respect  of  profits,  they  wenld,  ^^^^^'^^'JJJ 
inquhry,'have  accepted  the  statements  of  a  clerk,  how* 
ever  able,  as  to  the  amount  of  those  proflta,  ■^'Vf'f! 
ticularly  if  that   very  derk   had  a  direct  !«•«"«» 
making  out    that  a  profit  existed    sufBcient  foe  m 
payment  of  a  five  per  cent,  dividend.  ^^^ 

But  there  ia  anotiier  matter  en  these  balance-shesij 
which  was  much  dwelt  upon  In  argument  en  bAJf  « 
the  plaintiffs,  and  which  appeared  to  throw  a  IW^t  «• 
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Oe  aode  in  vbieh  tho  direeton  dealt  with  the  aooounta 
premted  to  them  by  Crabtree.    In  the  stoek  aeomiat 
ftr  1879-SO  the  frediold  ptopetty  of  the  eonpeny  It 
otnvd  aithe  YAhie  of  £25»468  6e.  3d. ;  in  the  afoek 
aoeoviift  for   the  foUowhig  yev  1880-81  the  fmhold 
jioperty  ie  entored  at  £38,043  17t*  5d.,  Mng  an  in- 
CROW  of  £2,590  11a.   3d.,  of  thia  diffarenoe  £S,000 
h,    aeeofdiD^    to    the    eTidenoe    of     the    defendaat 
flbepbeid,  attribatable  to  an  Increaae  of  valae  plaaed  oa 
oettain  Ircebdld  pzoperty  know  as    the    Albion-atreet 
ptopevty,  pert  of  which  waa  oeoopied  aa  the  ofBoe  of  the 
plaantiir  eeaipmy.    Thia  property  had,  pretionaly  to 
1880,  ban  valaed  at  £3,180,  the  amount  of  the  coet 
ptiee  aa  it  appeared  in  the  hooka  of  the  company.    In 
1879  or  1880  the  company  obtained  from  an  ittanrance 
eompaaj  a  lomn  of  £3,400  on  the  aecarity  of  thia  prop- 
erty.   Ho  froah   Talnafion  of  the  property  waa  made 
on  behalf  of  tho  plaintlil  company,  hot  it  waa  atated  to 
the  direelan  by  Cnhtree  that  it  had  been  valued  by 
one  Newaome  on  behalf  of  the  inauranee  company  at 
£5,000.    On  thia    mere  statement,  without  requiring 
Ghabtrae  to  prodncse  the  valiiation,  which  apparently 
GMtree  hfmaelf  Barter  aaw,  or  even  procuring  any  copy 
ollC  or  eammunicwtteg  In  any  way  with  Kewaome,  the 
direetora  aonoidered  tbemad? es  justified  in  presenting  to 
Ibe  sbaxeholden  the  aooounte  in  whiefa  the  value  of  the 
pieperty,  pnwrhmaly  taken  at  £8,180,  waa  increased  by 
£3,000  ;  wttk  the  lemlt  that  the  company  waa  thereby 
eaahiled  to  abow  aa  amount  of  profit  for  the  year  of 
£312  5a.    Ho  evidoiee  haa  been  glfen  as  to  the  ezlst- 
enee  of  KewaosM's  lalnation  or  the  amount  or  terma  of 
it;    How  I  do  aoleay  that  a  tiadfaig  oompaoy,  f6rmed 
aa  tiUiwaa  isr  tte  pnrpoee  of  engagbig  In  speonlative 
iaaliaga  with  knd*  may  not  from  time  to  time  have 
MdaailSBe  of  the  propertiea  which  it  haa  acquired  in  the 
eoBiaa  oi  lla  operaHoaa,  and  I  do  not  »top  to  iaquire 
whether  tbm  iwiffwanawt  ofBoe  of  the  company  atands  in 
tuf  difleteat  poailioB  fiom  other  property.    Neither  do 
I  Bay  that  ^eie  tho  articlea  of  asaociatioa  authorise  (aa 
hithapiiiunt  oaae)  the  payment  of  difidenda  upon  an 
wittmate  of  aeoonnts,  the  direetora  may  not,  in  propofting 
or  lacwmendhig  dividends,  act  upon  the  valuation  ao 
mads  fnm  time  to  time.    The  present  oaae  appeam  to 
iw  to  be  widely  dIfEerent.  No  real  estimate  of  the  valne 
eftiMpeopoty  waa  made,  and  I  cannot  think  that  the 
dbeetam  aalad  aa  prudent  men  of  bnaineM,  or  aa  tbey 
woaM  hate  done  in  conducting  their  own  private  affairs, 
hi  adiag  en  the  nnaopported  atatement  of  their  aaore* 
tmy  as  le  tha  eziatsnce  of  a  valuation  which  he  never 
siw,  aad  thus  converting  accounts  which  would  have 
otherwise  shown  a  loss  Into  accounts  showing  a  profit 
amOable  for  the  payment  of  a  dividend  of  five  par  cent, 
[fib  lordahip  having  read  aome  of  the  evidence  con- 
tiaaed:— ] 
The  eonclnaion  at  which  I  have  arrived  upon  a  con* 
of  the  whole  evidence  la  that  the  directom 
rxeidBed  any  judgment  at  all  with  reference  to 
a,  bnt  accepted,  without  inquiry  or  verifi- 
,  whatever  Oabtree  and  Locking  told  them.    In 
ttiifBipeet  tbey  failed  to  perform  the  duty  cast  upon 
Iban  \lf  the  artielea  of  aaaoclation.    That  duty  waa  to 
Mma  fsliaiatea  of  acoounta  to  be  prepared  and  upon 
ftwi  laUaiates  to  recommend  a  dividend.    In  the  per- 
temmea  of  that  duty  they  were  no  doubt  entitled  to 
9^0  thsoselvee  of  the  advice  and  aaslstance  of  their 
'  aad  manager,  and  to  obtain  by  that  advice  and 
I  such  materials  aa  were  proper  for  the  purpoae 
of  amihting  them  to  recommend  a  dividend ;  but,  having 
I  done^  tbqf  were  bound  to  exerclae  their  judgment  aa 
on  the  materials  which  they  had  ob* 
Thia,  in  my  opinion,  they  never  did,  but  in 
I  dckgated  to  CKabtree  the  ezerdse  of  that  judg- 
r  and  diecjation  which  It  waa  their  duty  to  take 
Upon  the  whole,  although  the  direc* 
,  I  heilofe*  Ifttofaat  o<  thp  tme  atate  of  the 


company's  affairs,  aad  although  I  find  no  trace  of  their 
haviag  acted  with  the  view  of  obtaining  an  improper 
benefit  for  tbemaalvea,  I  feel  compelled  to  hold  that  they 
have  fallen  short  of  that  standard  of  care  which,  having 
regard  to  the  0»/ord  caw,  they  ought  to  have  applied 
to  the  affaire  of  the  company  In  the  following  reapeeta : 
(!)  They  never  required  the  atatement  of  accounta  and 
balance-sheeta  to  be  made  out  in  the  manner  preecribed 
by  the  aitldes ;  (3)  they  failed  properly  to  instruct  the 
auditor,  or  at  all  events  to  require  him,  to  report  on  the 
aooounte  and  balanoe-aheeta  in  the  mode  prescribed  by 
the  artlales ;  aad  (3)  they  were  content  throughout  to 
act  on  the  statements  of  Crabtree,  without  inquiry  and 
verification  of  any  kind,  other  than  the  imperfect  audit 
of   tho  accounta  by  Locking.     Thoae   acoounta   and 
balaaoa-aheeta  did  not  truly  represent  the  state  of  the 
company's  affain;   aad,  that  being  so,  I  think  that, 
aoeordlng  to  what  is  laid  down  in  BanceU  cose,  the  onus 
la  laid  on  them  to  show  that  the  dividends  which  th^ 
paid  were  paid  out  of  profits.    This,  upon  the  evidence 
before  me,  they  fail  to  do.    The  liquidator  haa  made 
out  a  series  of  balance-sheets  aad  profit  and  loss  aooounte 
such  aa  ought  to  have  been  prepared  by  the  directors  iu 
aoaordanee  with  the  artidea  of  aaaockition.    Iu  those 
aoeounta  the  figures  (with  the  exception  of  thoae  relat- 
lag  to  long  loaaa)  are  taken  from  the  hooka  and  accounta 
of  the  company.    The  inatalmenta  received  in  reapeot  of 
long  loaoa  have  been  dealt  with  in  the  aame  way  aa 
aimilar  paymenta  were  dealt  with  in  the  Oxford  cose— 
that  is,  the  fimt  Instalment  is  treated  as  applied  in  pay- 
ment, In  the  first  place,  of  the  interest  up  to  the  time  of 
payment  on  the  whole  prinoipal  sum  advanced,  and  next 
in  payment  of  part  of  the  priacipaU    The  second  install 
meat  la  treated  as  applied  in  payment,  in  the  fimt  place, 
of  the  interest  on  the  reduced  prhidpsl,  and  the  next  in 
payment  of  a  further  portion  of  the  principal,  and  so  on* 
The  rate  of  interest  has  been  ascertained  iu  each  case  by 
an  actuarial  calculation  in  which  the  principal  sum  lent 
by  the  company  is  taken  to  be  the  present  value  of  the 
monthly  or  other  Inatalmenta  agreed  to  be  paid  by  the 
borrower  for  a  term  of  years.    In  this  way,  according  to 
the  expert  evidence  on  behalf  of  the  plaintiffs  (which  has 
not  been  met  by  any  expert  evidence  whatever  on  the 
part  of  the  defendants),  the  very  utmost  sum  which 
could  be  properly  treated  as  income  has  been  aacer- 
tained.    The  reault  is  that  in  every  year  a  loss  appears 
to  have  been  incurred,  and  consequently  in  every  year 
the    dividend  waa    paid  out  of    capital     It  was  ad* 
mitted  by  the  {daintiffs'  expert  wituesaea  that  these  cal- 
cnlationa  were  of  considerable  difficulty,  and  required 
actuarial  akill  whioh  the  directors  of  the  company  did 
not,  and  oould  not  be  expected  to,  poaaess  ;  and  it  waa 
contended  on  their  behalf  that  the  maUng  of  an  eati- 
mate  of  accounta  for  the  purpoee  of  declaring  a  dividend 
waa  a  piece  of  work  which  could  not  be  done  by  them- 
selves, but  oould  only  be  done  upon  the  advice  of  skilled 
persona ;  that  they  took  and  accepted  in  good  faith  the 
advice  of  such  skilled  persons — namely,  Orabtree  and 
Looking;   and  that   even  if  it  turned  out  that  auoh 
advice  waa  erroneous,  the  directors  ought  not  to  be  held 
liable.    In  order  that  thia  argument  might  prevail  it 
would  seem  to  me  to  be  necessdury  that  stronger  evidence 
than  waa  adduced  by  the  defendants  should  have  been 
given  of  the  fitness  of  Qmbtree  and  Locking  for  the 
task  assigned  to  them ;  but,  in  truth,  it  does  not  appear 
to  me  that  there  waa  any  such  diffioalty  as  suggested  in 
dealing  with  the  accounts  of  the  company  from  a  busi- 
ness point  of  view*    It  poesibly  may  have  been  a  task  of 
some  dllBooUy  to  aaoertaio  with  mathematicBl  accuracy 
the  predae  sum  which  in  any  year  could  be  treated  aa 
profits,  just  aa  (to  recur  to  ao  iUnstration  which  I  have 
ahready  made)  it  might  be  difQcult  In  working  a  mhia 
undetgioaad  to  ascertain  with  predso  geometrical  aoou- 
rmoj  the  boundary  which  corresponded  in  the  under- 
ground worldnga  to  one  defined  on  the  aurface ;  never« 
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theless  it  wonld  be  easy  lu  the  oaae  of  the  mine  to  make 
Bttre  practically  that  the  miniog  operations  were  confined 
within  the  proper  limits ;  and  possibl j  this  result  might 
be  attained  in  more  ways  than  one.  In  the  present  case 
the  evidence  conYinoes  me  that  there  was  no  dlifieolty  at 
ail  in  forming  (possibly  in  Yarious  ways)  estimates  of 
those  profits  which  would  have  been  perfectly  sufiloient 
for  the  purpose  of  business  men,  and  would  have  pre- 
•Ycnted  the  payment  of  dividends  out  of  capital.  Not 
one  of  the  directors  has  applied  his  mind  to  the  forma- 
tion of  any  such  estimates.  Everything  was  left  in  the 
^ands  of  Orabtree,  with  the  result  that,  according  to 
the  balance-sheets  prepared  by  the  liquidators  in  a 
manner  most  favourable  to  the  direotord,  a  sum  of 
t£3,394  188.  lOd.  has  been  paid  out  of  the  capital  of 
the  company  in  the  shape  of  dividends.  The  several 
defendants  who  were  directors  at  the  time  when  these 
dividends  were  respectively  paid  are,  in  my  judgment, 
jointly  and  severally  liable  for  the  amounts  impro- 
perly paid  away  in  each  year  of  l^eir  directorship, 
:and  must  (as  in  the  Oxford  case)  be  ordered  to  repay  such 
amounts,  with  interest  at  4  per  cent. 

It  is  further  sought  to  make  the  directors  liable  for 
sums  amounting  to  £540  2s.  6d.  paid  to  themselves  as 
remuneration,  and  the  sums  amounting  to  £900  paid  as 
bonuses  to  Orabtree  under  the  resolutions  to  which  I 
have  referred.  The  directors  were  not  entitled  to  any 
remuneration  nor  was  Orabtree  entitled  to  any  bonus 
unless  the  company  paid  a  dividend  of  five  per  cent. 
The  balance-sheets  prepared  by  the  liquidator  show 
that  in  no  year  could  any  such  dividend  have  been 
properly  paid,  and  in  accordance  with  the  decision  in 
the  Oxford  com,  I  must  hold  that  the  directdrs  are 
liable  to  make  good  the  sums  in  question. 

I  have  next  to  conuder  the  liability  of  Orabtree.  It 
was  his  duty,  as  the  secretary  and  manager,  to  prepare 
balance-sheets  such  as  were  required  by  the  articles, 
and  exhibiting  a  true  and  correct  view  of  the  state  of  the 
eompany^s  affairs.  He  never  prepared  any  account  of 
income  and  ezpendi^re  at  all,  and  the  balnnoe- sheets 
prepared  by  bim  did  not  and  were  not  intended  to 
represent  truly  the  state  of  the  company's  affairs ;  and, 
as  I  have  alreadf  stated,  I  think  that  if  proper  acoounts 
had  been  prepared  either  the  company's  course  of 
bufiiness  would  have  bean  altered  or  its  career  bronght 
to  an  earlier  close.  It  was  hardly  contondod  that  he 
was  not  liable  for  the  bonuses  which  were  paid  to  him 
on  the  faith  of  the  accounts  and  balance-sheets  which  be 
prepared ;  and  it  farther  appears  to  me  that,  as  the 
balance-sheets  were  prepared  for  the  purpose  of  show- 
•ing  that  a  dividend  was  payable,  and  on  the  face  of 
them  treated  the  dividends  which  were  actually  paid  as 
properly  payable*  the  payment  of  those  dividends  was 
the  natural  and  immediate  consequence  of  the  breach  of 
-duty  on  Orabtree's  part,  and  he  is  liable  for  damages  to 
the  amount  of  the  dividends  so  paid. 

Locking,  the  auditor,  also  appears  to  me  to  have  been 
guilty  of  a  breach  of  duty  to  the  company.  He  has, 
however,  pleaded  the  Statute  of  Limitations  by  way  of 
defence,  and  the  plaintiffs,  without  arguing  the  ques- 
tion, have  admitted  the  validity  of  the  plea,  which  will 
cover  all  the  accounts  except  those  for  the  years  1878-9 
«nd  1879-80.  In  each  of  those  years  Locking 
oertifled  that  the  accounts  were  a  true  copy  uf  those 
shown  in  the  books  of  the  company.  That  oertifioate 
would  naturally  be  understood  to  mean  that  the  books 
of  the  company  showed  (for  example)  that  on  the  90th 
of  April,  1879,  the  company  were  entitled  to  **  moneys 
lent ''  to  the  amount  of  £89,515  16s.  This  was  not  in 
•ooordance  with  fact,  and  the  accounts  in  this  respect 
did  not  truly  represent  the  state  of  the  company's 
affairs,  and  it  was  a  breach  of  duty  on  Locking's  part 
to  certify  as  he  did  in  reference  to  them.  Tbo  payment 
of  the  dif  idends  actually  paid  in  those  yean  appears  to 
be  the  natural   and  immediate   oonsequenoe  of   such 


breach  of  duty,  and  I  hold  L'>oking  liable  to  the  amount 
of  dividends  so  paid. 

His  lordship  made  an  order  as  to  the  general  costs 
against  the  directors,  Orabtree,  and  Looking.  As  to 
Whitaker,  limited  to  such  costs  as  the  plaintiffs  wonld 
have  been  entitled  to  if  the  case  against  him  had  only 
referred  to  the  one  dividend  in  1882  declared  while  he 
was  a  director.  The  order  in  the  Oxford  ease  t?  be 
followed. 

Solicitors,  B«K,  Brodriekf  A  Gray,  for  Hoppi  A 
Bedford^  Leeds;  Torr^  Janeways,  GribhU^  A  Addity  for 
MiddUhn  A  Sons,  Leeds;  Blair  ik  IF.  B.  Girling; 
Torr  A  Oo^  for  T.  Simpson,  Leeds ;  Richard  Smith  A 
Wikner;  ffawdin.  Grammar,  <b  Samlin,  for  PaUant 
Leeds;  Hamlin  A  Co,,  for  Dann  <fe  Fronch,  Leeds; 
SpoeehUy,  Mun\ford,  ik  Oo.,  for  Books  dt  MidgUyt 
Leeds. 


Eyans  9.   Hajtchbszbr,   Shefiield,  and  Lisooui* 
8HIBS  Eailwat  Go.  (a.) 

Caned  company  •—  Subsidenes  due  to  mine-owner  -* 
Injury  hy  percolation  to  adjacent  owner-^^LioHliif 
for  damaye. 

A  canal  company,  undsr  the  powers  of  a  special  Ad^ 
constructed  a  canal,  which  suhseqitenUy  became  weeted  im 
a  railway  company,  subfed  to  the  same  rights  and  dsttisi 
as  the  canal  company  had  held  it.  A  miU  imu  bmU 
close  to  the  canal,  and,  by  reason  of  the  owner  of  tti 
mines  and  minerals  under  the  canal  working  tketn,  the 
mill  and  canal  subsided,  but  the  railway  competn^  re> 
tained  the  canal  at  the  original  leed  by  eUwating  the 
bcmks  on  both  sides.  Water  percolated  through  the  bonis 
and  damaged  the  milL 

SM,  that  the  company  were  liahle  for  negligemcs  in 
not  preeenting  the  water  from  percolating,  and  that  the 
fact  that  the  mine-ownerU  working  the  mines  was  the 
ultimate  ccutss  of  the  injury  did  not  ajfeet  their  Uab&ilym 

ffeld,  further,  that,  as  the  subsidenes  could  md  ham 
been  presented,  and  could  not  be  preeented  in  the  future, 
no  infunetion  ought  to  be  granted,  but  the  plainUjf  wsmst 
claim  compensaiion  under  the  provisians  in  ths  spedai 
Act. 

Trial  of  action. 

By  the  Act  34  G^.  3,  c  xxvi.,  a  company  was  incor- 
porated under  the  name  of  **  The  Oompany  of  Pfoprto- 
tors  of  the  Peak  Forest  Oanal,"   with  pover  to  maks 
and  maintain  a  canal  called  **  The  Peak  Forest  Osaal.'* 
The  canal  was  made,  and  in  pursuance  of  subseqaent 
Acts  became  vested  in  the  defendants,  the  Maadiestfir, 
Sheffield,  and  Lincolnshire  BaUway  Oo.,    with  all  the 
powers  and  subject  to  all  the  duties  and  liabllitiea  of  tho 
Oanal  Oo. 

The  Act  incorporating  the  company  oontaSaed   Hm 
following  clauses  relating  to  damage   oauied  bj  tiM 


Section  15.  *'  If  any  injury  or  damage  ahall  hsppan 
to  be  done  to  the  owner  or  occupier  of  any  waOi^ 
edifice,  lands,  or  hereditiiments  by  the  breach  of 
any  reservoir  to  be  made  for  the  purpose  of  the  seiA 
intended  canal  or  cut  or  any  of  the  locks  or  works  of  the 
said  navigation,  or  by  the  water  flowing  ftom  the  wmUL. 
canal  or  cut  or  any  such  reservoir,  or  from  any  other 
accident,  then  and  in  every  such  case  full  compwneetian 
shall  be  made  to  the  owner  and  occupier  of  sasA  sH 
other   persons   interested   in  any   such  mill*  fwfWea^ 

ii 

(a.)  Beportad  by  J.  W.  Gbuo,  Esq.,  Batrlflter*at-£in«^ 


Vol.  XXXVI.    iFeb.18,1888.]  THE  WEEKLY  REPORTER. 


329 


Hjob  Ooubt 


£yam8  v.  Makohsstbi,  SBKPnvLD,  AND  LiNooLifSHnxB  Bailwat  Oo, 


HXOK  Oou&T. 


hadM,  or  ]iereclit«me&tB  bj  the  said  oompany  of  pro- 
jdaton  for  all  suoh  injoiy  and  damage,  which  iajariet 
■ad  damegee,  and  the  oompensatiou  to  be  made  In 
Mpect  thereof^  shall  be  settled  and  determined  or 
saeaBod  by  the  waye  and  means  herein  directed  with 
impt^  to  other  damages  to  be  done  bj  making  and 
eonpleting  the  said  navigation. 

S^tion  27  provided  for  the  appointment  of  Gom« 
Binioiien  to  aaoertain  the  amonnt  of  snoh  damages. 

Seclion  51  provided  that  if  the  owner  of  any  mine 
ihoiild  work  near  the  eanal  so  as  to  endanger  or  damage 
the  wme,  it  should  be  lawful  for  the  oompany  to  treat 
with  the  owner  of  the  mine,  and,  in  case  the  oompany 
and  the  owner  diaagroed,  the  oommissionsrs  or  Jury 
were  to  asHss  what  aatiafaotion  the  mine  owner  ought 
to  reedfe  from  ^e  oompany,  on  payment  of  which  the 
owner  vas  to  be  perpetoally  restrained  from  working 
the  mloo  viCbia  the  limits  for  which  satisfaction  ex* 
tended.  In  tiie  year  1849  the  Union  MUl,  Dnkin- 
field,  was  bdlt  ooatigaous  to  the  oanal,  and  OTentaally 
beeaae  Tested  in  the  plaintifl,  the  executor  under  the 
wm  of  lOas  Anne  Evans.  The  plaintifl  alleged  that, 
ovJDg  to  tiie  defective  coostruotion  oc  present  state  of 
tbe  eual  of  the  defendant  oompany  immediately  ad- 
JoittiBgto  the  Union  Mill,  considerable  quantities  of  water 
had,  by  reaaon  of  tbe  negligence  of  the  defendant  com- 
fiay.fbwedfiom  the  eaniU  into  the  Union  Mill,  'and 
esneod  dama^thflnto^  and  that  if  such  passage  of  water 
were  sBoiwed  to  eonUnae,  the  mill  would  be  greatly  in* 
jnted,    sBkd    its    Isiting    value    seriously  diminished. 

The  owner  of  the  adnerals  under  the  canal  had  com* 
raenesd  to  work  tbe  minerals,  causing  a    subsidence 

under  the  mill  as  well  as  under  the  canal.    The  defend- 

sot  oimpmaj,  in  order  to  maintain  their  oanal  at  its 

ongiBBl  leve^  laieed  the  banks,  and  the  mill  continuing 

to  aiak  bodily  waa,  at  the  date  of  the  action  being 

brought^  some  nine  feet  below  the  oanal  instead  of  being 

above  if. 

The  other  facta  snfElciently  appear  from  the  judg* 


i^kr,  Q.C,  Jeune,  and  FarweU^  for  the  plaiatifl. — 

Apahliehody  ia  bound  to  take  all  reasonable  preoautioDS, 

whethtr  nader  their  powers  by  common  law  or  under  their 

atontofy  powers,  to  secure  therights  of  other  persons  from 

injoiy:  QtddU  v.  Proprieton  of  tJie  Bann  Buwvoir^  8 

App^  Oss.  430,  26   W.  B.  Dig.   259.      There  was  no 

cxpreM  lubility  in   that  case  on    the    proprietors  to 

dasBse  the    Moddock,    but    Lord    Hatherley    detrly 

indieated  they  were  so  liable.     Rylandi  v.  Fkteher^ 

L.  R.  3  £.  &  I.  App^  330,  17  ^.  B.  H.  U  Dig.  17, 

aho  laya  down  the  rule  quite  clearly.    If  the  rail- 

lay  company,  or,  rather,  their  predecessors,  had  exer- 

dnd  proper  precautions,  they  coold  have  prevented 

^  escape  of  the  water,  but  they  merely  bought  the 

KtCHe  ownei^a  rights  without  maUag  arrangemeats 

Vhidk  would  have  prevented  the  owner  of  the  minerals 

foB«  walking  them  so  as  to  lower  the  canal.    Unless  it 

tt«  he  shown  that  what  has  happened  would  necessaray 

^M  happened  when  they  carried  out  the  statutory 

**Bgstion  on  them  of  bringing  the  water  where  it  was, 

^■t  sn  the  principle  of  those  cases,  they  are  liablcb    It 

gi"*  to  tins,  aoooidlng  to  FUicher  v.  Bylands,  if  you 

*ioag  a  vfld  beast  upon  your  premises,  you  insure  and 

^v^natH  that  he  wHl  be  kept  &ere  safely,  negligence  or 

"^  s^tjgenee  ;  but  if  an  Act  of  Parliament  permits 

ypw  to  faring  the  wild  beast  there,  then  the  peraon  who 

•wppiahie  haa  to  show  that  you  have  not  performed  your 

^vy  la  keeping  him  there :  Dunn  v.  The  Birmingham 

Am/  Co.,  20  W.  B.  573,  L.  B.  7  Q.  B.  244,  21  W.  B. 

M6,   L.  B.  8  Q.  B.  42 ;    Bagnall  v.  The  London  and 

^tr^'Weeiem  BaUway  Co.,  10  W.  B.  232,  7  H.  &  N. 

ftt;  Seilora  v.  ThB  Local  Board  of  Health  for  Mat- 

i^  Bath,  n  Q.  B.  D.  928,  33  W.  B.  Dig.  127 ;  Flower 

^  The  Loofd  Board  of  Low  Leyton,  25  W.  B.  423,  5 


Oh.  D.  347.  It  does  not  relieve  the  defendants  that  it 
was  a  third  party  who  actually  caused  the  injary  by  work** 
ing  the  mines  :  Dunn  v.  The  Oompany  of  BrojgiriiAofre 
of  the  Birmingham  Canal  Navigaiionp  21  W.  B. 
266,  L.  B.  8  Q.  B.  42.  If  the  plaintifl  shows  negU- 
genoe  a  right  of  action  arises,  and  this  is  not  a  case  for 
the  application  of  the  compensation  olausos.  [Ebkbwich, 
J. — As  I  understand  the  case  dted,  the  neglect  to  pur* 
ohase  the  mines,  which  certainly  might  have  been  done, 
was  not  negligence,  and  as  at  present  advised  I  should 
not  see  my  way  to  holding  that  negleot  to  buy  the  mines 
was  negligenoe.  ''Neglect  at  your  own  peril"  and 
''negligence'*  are  two  very  different  things.]  The 
existence  of  a  compensation  clause  does  not  make  any 
difference  to  our  right  of  action :  The  Managers  of  the 
MeXiropolHan  Asylum  DisMd  v.  mU  and  others,  29  W.  B. 
617, 6  App»  Oas.  198.  The  raiio  decidendi  there  is  that  a 
small-poz  hospital  may  be  eetablished  without  being  a 
nnisance,  and  therefore  it  shall  be  so  established.  The 
last  case  on  this  kind  of  question  is  The  Gas  Light  and 
Coke  Co.  V.  VeOry  of  8L  Mary  Abbotts,  KensingtoUf  33 
W.  B.  892, 15  Q.  B.  D.  1.  The  oompany  here  are,  nodoubt, 
expressly  authorized  to  raise  the  canid,  if  there  is  a  sub- 
sidenoe,  so  as  to  keep  the  osnal  open  for  narigation.  It 
would  be  no  answer  to  an  action  for  damages  for  the 
oompany  to  refer  to  an  Act  of  Parliament  if  they  simply 
turn  their  water  down  the  bank  on  either  side.  They 
have  piled  water  on  the  top  of  water  without  any  banks 
on  either  side^ 

Senn  CoUins,  Q,  0.^  and  Sampson,  tot  the  defendanti. 
— ^The  plaintifl  moat  establish  negligenoe  against  the 
defendants.  Oompensatiou  under  the  15th  olaose  of  the 
Act  is  the  only  remedy  they  have  left.  The  main  scheme  of 
the  Act  was  to  form  a  oonvenient  tribunal  for  assessing  all 
species  of  injury  which  conld  be  in  any  sense  incidentiJ  to 
carrying  out  the  undertakiog.  The  real  wrongdoer  in 
this  case  was  the  mlne-owoer,  who  let  down  the  sarfaoe 
by  working  bis  mines.  The  canal  is  there  under  a 
statutory  power ;  hence  the  owners  of  it  cannot  be  made 
liable  for  the  negligenoe  of  a  third  person  in  reference  to 
it.  The  plaintifl  himself  sabstitated  a  wall  for  the  bank 
of  the  canal,  and  mast,  therefore,  take  the  consequences 
of  any  percolation. 

Barber,  Q,0.,  in  reply.— There  ought  to  be  an  in* 
junction  granted  in  this  case,  as  the  damsge  is 
irremediable.  There  should  also  be  an  inquiry.  It  is 
for  the  canal  company  at  their  own  expense  and  risk  to 
keep  the  water  in,  and  that  liability  is  dear  on  the  Act. 
Then,  as  to  whether  the  plaintifl  should  have  retained 
the  mines,  the  defendants  might  have  purchased  them 
when  they  beard  they  were  to  be  worked.  Charles  v. 
Finchley  Local  Board,  31  W.  B.  717,  23  Oh.  D.  767, 
shows  that  even  if  the  damage  is  caused  by  a  third 
party  that  makes  no  diflerence,  the  persons  directly  re- 
sponsible can  be  sued.  If  the  defendants  succeed  it 
would  be  saying  that  on  every  subsidence  the  mill- 
owners  ought  to  raise  the  bank,  and  not  the  canal 
owners. 

EsKBWioB,  J. — ^I  have  always  thought,  and  still  thinks 
that  it  would  be  a  very  great  advantage  to  the  public 
(by  which  I  mean  that  portion  of  the  publio  which 
happens  for  the  time  being  to  be  represented  by  suitors 
in  the  High  Oourt}'if  there  were  some  summary  method 
of  determining  what  points  in  a  complloated  case  ought 
to  be  tried  before  the  court  itself  at  the  trial,  and  what 
points,  whether  of  law  or  fact,  should  be  determined 
beforehand,  so  that  directions  might  be  given  for 
inquiries  on  the  spot  if  necessary,  and  for  the  settle- 
ment of  the  case,  stating  the  facts,  and,  if  necessary 
stating  the  issues.  Some  progress  has  been  made  of  late 
years  towards  that  end ;  but  practically  it  has  amounted 
to  very  little.  I  remember  bearing  so  experienced  a 
judge  as  the  late  Lord  Jnetlce  Lush  say  that  something 
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EvAira  ••  MiLHOiiatsBA,  fiKBivuLD»  Avo  LmeiLBismiRB  Rai^wat  Oo, 


BiQuOomt, 


of  fbe  Mud  ougbt  to  be  4mm,  4Md  ngrrt  the  wsete  at 
time  aad  money  oooMioaed  by  tbe  iimtittty  «f  Abe  oouH 
to  deal  with  eeeee  in  tbe  ««y  vfeioh  I  ha?e  enggeeted  ; 
bot^notwithatending  hia  regwt,  aDd,Bo4osbt,  hia  aiucloaa 
endeaTonr  to  briog  about  the  deatved  reanlt,  it  haa  nerer 
yet  been  done,  and  no  one  knowa  better  than  myaeK 
that  tbeM  are  enoraMma  diflonltieB  in  the  way  of  doing 
anything  of  the  kind.  Still,  I  oannot  aegleot  the  oppoc- 
tnnity  of  expreraing  my  opinion  that,  in  tbe  intereata 
of  the  pnblio,  it  is  extremely  desirable  something  of  the 
kind  ahonld  be  done. 

It  seems  to  me  there  are  seveml  queatlona  of  fact  to  be 
dedded  in  this  ease— practically  foar.  [The  learned 
jndge  bere  apeoifled  the  foar  questions  of  faot,  and  held 
on  tbe  eyidenoe,  flrit,  that  there  was  water  on  tbe 
plaintilTa  j^miaea,  oomiag  from  tbe  oanal;  aeeondly, 
that  thia  waa  oansed,  la  the  ftrst  inetmioe,  by  the  sab- 
sidenee  ooeaaioned  by  mining  works  nnder  the  oanal 
and  the  mill ;  thirdly,  that  tliia  water  oansed  some 
damage  to  the  plaintlfl,  bat  there  was  no  satiafaetory 
evidenoe  to  ahow  that  this  damage  waa  more  than 
nominal ;  fourthly,  that  the  injary  oooaaioned  by  the 
presence  of  water  coming  from  the  oanal  waa  not  pre- 
▼entible  in  the  paat,  and  would  not  be  prerentible  in 
the  fntnre,  by  any  reaaonable  means  and  at  any  reason- 
able oost.    The  learned  Jadge  prooeeded  aa  follows : — ] 

The  first  qusetion  of  law  I  have  to  oonsider  is  this — 
Are  the  defendants  liable  for  damagee  in  the  p«»t,  and 
^11  they  be  so  in  the  f utare  ?  It  is  the  same  question. 
If  they  are  liable  for  the  damages  in  the  past,  they  will 
be  liable  for  the  damages  in  the  f  ature,  if  it  oooura. 

As  to  the  legal  principles  applicaUe  to  the  facts, 
generally  apeakiog,  every  man  may  use  his  own  prop- 
el ty  as  pleasetb  him  best,  but  this  use  must  be  such  as 
not  to  oaose  injury  to  his  neighbour — that  is,  harm  or 
loss  of  that  kind  which  ii  regarded  by  English  law  as 
the  subject  of  civil  action.  If,  therefore,  he  chooses  to 
bring  on  to  his  own  land  water,  stench,  or  filth,  he 
must  keep  It  there  at  his  own  peril.  If  it  escapes,  he 
is  liable  for  the  injary  caused,  and  it  is  no  answer  to 
say,  "  I  could  not  help  it ;  I  took  the  beat  advice,  I 
employed  the  beat  workmen,  and  I  hare  done  everything 
that  modem  science  could  suggest,  but  tbe  dreumstaneea 
have  been  too  much  for  me,  and  the  injury  has  been 
qansed  against  my  will  and  against  my  beat  endeavours." 

The  injured  neighbour  is  entitled  to  reply,  "  Tou 
should  have  thought  of  this  before  yon  exescised  your 
right  of  property,  as  you  were  entitled  to  do ;  and  the 
conaequenoes  are  also  yours."  That  is  nn  imperfect 
summary  of  the  caae  of  FUicher  v.  £^landa,  which  is 
a  eaae  of  extreme  intereat  to  lawyeia  and  also  to  the 
public,  and  all  the  more  so  becanae  it  went  to  the 
House  of  Lords,  and  tbe  deotnne  theee  eatabliahed  is 
established  by  that  paramount  uuthority,  but  the  judg- 
ments in  the  House  of  Lords  were  not  much  aMve  than 
an  affirmation  of  the  full  and  consideied  judgment  of 
Blankbum,  J.,in  the  Gourt  of  Exchequer  Chamber,  In  that 
judgment  he  usee  that  language  whicAi  is  reCeEred  to  by 
Lord  Oaims  as  being  a  statement  of  the  true  rnle  of 
law : — *'  He  "  (that  is,  the  person  who  brings  on  his 
land  a  wild  beast,  or  water,  filth,  or  ateneh,  mid  «Uows 
it  to  escape)  "  can  excuse  himself  by  showing  -that  the 
escape  waa  owing  to  the  plaintifl*s  dedault;  or,  per* 
hi^pe,  that  the  eaoape  waa  due  to  ms  mofsr  or  the 
act  of  God."  Of  course,  it  wUl  be  an  answer  to  a 
plaintilf  that  he  has  contributed,  or  nmlnly  eon- 
trlbnted,  to  that  which  he  is  eomi^ainlng  of;  but 
the  only  other  two  examples  whiob  tbe  learned  Judge 
admits  as  possible  aie  uU  major  and  the  act  of  God. 
That  judgment  of  Blackburn,  J.'s,  which  deserves  to  be 
read  at  length  and  studied,  ottiased  a  jodgment  of 
Bramwell,  B.  Bramwi*!!,  B.,  dissented  from  the 
«^her  barons  of  the  Ctourt  of  Exchequer  ia  tbe  eo«irt 
below  ;  so  that,  even  apart  from  the  high  authority  of 
the  House  of  Lords,  it  had  that  high  authority  that 


atAaohes  to  every  >aigment  of  Loid  BfamwsU's  oodtbt 
pseaent  Lord  Blaekbum.  Of  oouess,  beiog  a  dssiiioii  of 
the  House  of  L'Mds,  it  coiid  «at  be  depsrtsd  ttm 
paeperly  ;  bat,  as  far  as  I  am  aware,  fehera  has  bssu  no 
decision  which  in  the  sUghtest  degree  impagm  the 
prittoiple  as  laid  down  in  that  caae-'-a  principle  wUoh, 
it  must  be  observed,  ii  very  neatly  expteneed  ia  a 
besdnote  in  the  report  of  the  ease  in  the  Encheqaeref 
the  judgment  of  Bramwell,  B.,  (3  H.  d:  0. 774)  :-'<  That 
the  defendant  was  reeponeihle  an  the  greond  that  he  had 
caused  water  to  flow  into  the  plsiatii's  colliery,  vUob, 
bat  for  the  defendant's  ACt*i  would  not  hate  gn» 
there.'' 

Then  I  have  to  eeaaider,  is  this  principle  appUoahle  to 
a   railway  or  oanal  cooapony,  whioh  is  a  hody  em- 
powered by  Act  of  Pariiament  to  take  land^  aad  thoreoa 
to  oonstruot  snoh  and  ouch  wedn^  or  to  employ  soah 
and  auoh  maobines,  that  is  to  eayy  coming  wilbiatht 
wild  beast  claas«    In  some  sense  railway  companies  aad 
canal  companies  exerciBe  merely  rights  of  ownscship,  bat, 
on  tbe  other  band,  mudi  that  they  do  is  dons  by  isMoa 
of  their  statutory  powers,  and  what  can  be  rsCensd  to 
those  powers  must  be    traated    aa  done  under  thaw 
powers.     There    are    nmny   things    in   our  oidbaiy 
experiencee  of  everyday  lile  that  a  railway  eovpsoy 
does   whioh    has  nothlog  to  do    witb  their  stititoi; 
powers.    If  they  employ  a  cart  to  oarry  material,  Ueia 
scarcely  be  said  that  ttiidr  liobtUty  iu  conseqasmtot 
improper  drawing  or  any  other  oarelossness  has  mj- 
thiog  to  do  with  thetr  statatory  power.    They  would  be 
sued  in  snob  a  case  aa  tbe  owner  of  the  cart  woald  b« 
sued.    Those  aie  not  the  oaaes  whioh  we  have  to  detl 
with  bere.    The  greater  part  of  their  acts  are  neoaasartt; 
and  properly  referred  to  their  otatatory  powers.    Loid 
Blaekboro,  in  OedddB  ▼.  JAe  FroprietarB  of  the  Bm 
Beaervoir,  aayf,  **I  take  it  that  it  ia  now  thoiongbly 
well    eatabUshed   that  no  notion    will    Ue   for  doN 
that  which  the  Legislature   has    authorized*  if  it  bi 
done    without   negUgenee,   althoiigh    it    did  oosadon 
damage  to  anyone ;  that  an  action  does  lie  for  doing  tbit 
which  the  Legislature  has  authorized,  if  it  be  done  with 
negligence,  and  I  think  that,  if  by  reasonabla  tfsnlM 
of^the  powen  either  given  by  atatute  to  the  proaMton 
or   which  they  have   at   oommon    law    the  daaMg* 
can    be  prevented,   it  ia  within  thia  rule  neg^igaBos 
not  to  naafce  such  reasonable  exeroiee  of  their  poMB." 
That  is  the    distinction  drown,  there  with  jafsnoM 
to   these   oomponies,    and,  subjoot  to  one  ensftiMi 
I  find  no  departure  from  that  in  other  oesea    Tba 
one  exception  Is  that  which  dependa  on  The  V»f  *"• 
Feosf  and  FonfAcMi.T.  The  TaffJ^ah  Bailwti^tk.  "^ 
thoee  two  oases  it  was  held  that  whore  tbe  kftf*^'* 
has  authorised  in  an  uoqualifisd  naanner  iba  ass  by  a 
raftway  eompany  of  a  certain  moobiAo,  oa^  1m  iMtsaee, 
a  locomotivo  engine,  from  which  nnanaaarny  W^  ""^ 
oooasionaily  thrown  out,  the  oompmy  are  net  HsMa  f« 
the  cedinary  use  of  that  maobine  oo  anthnrlmd.   thse 
have  been  atteospta  fiam  time  to  tioM  te  pm^^S 
these  dedsioos,  by  hoUtlog  in  diOoMat  oases  thai  thets 
has  not  been  on  unqualifted    antbocity  Rifen  hf  ^ 
Legislature.    A  case  of    thai  efesa   U  Jonas  v.  Tm 
Fmiimiog  iMturay  Co.,  whese  «he  mttwny  oompoay  did 
not  in  the  ilrst  inatanoe  oontemplnto  the  me  of  km- 
mottvea.  and,  therefoae,  the  court  oatw  ite  way  to  holdiag 
that  ae  the  damage  waa  caoaed  by  n  loooaM^iw  than 
was  no  acquiied  authority,  and  that  the  oaae  did  not 
faU  within  The  Kwg  v.  Peam  and  VaM§ham  t.  The  Tag 
Vede  JBtaiiwaif  Co.    Bat  Lord  BiamweU  oaoio  than  ono^i 
I  think  I  am  right  in  sayiag,  expreoeed  hie  disapprofst 
of  those  oases,  and  iu  the  caae   of    PowoU  v.  FtM^  ( 
Q.  B  D.  597,  be  dJ«tinotly  aaid  they  were  wrongly  decided, 
lie  said  that  the  arguments  he  had  hoard  in  that  parti- 
cular case  of  Powell  v.  FaU  hardened  his  previous  con- 
vietion  that  The  King  v.  Peaee  auid   Vaughan  w.  The 
T^ff  Vale  JSaUway  Oo.  wore  wrongly  deoided,  and  not 
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SlOII  OOUBT. 


on^  dU  BiggalUy  and  Tbetiger,  L.JJ.,  agree  in  the 
dedDQD,  but  it  was  a  decision  which  ai&rmed  a  decision 
ofMe]2or/J.,aDd  in  which  he  managed  ta  dietingaish 
Ike  two  esses  withont  OTermliog  them,  bat  CTidently 
did  Bot  deiire  to  follow  them  unless  he  was  obliged  to. 
nenfne,  I  think,  we  may  regard  those  two  cases  now 
ttpradkallf  oot  of  the  way,  and  consider  the  law  laid 
down  \ff  Lord  Blaekbnm  in  that  case  in  the  Hoose  of 
Lndi  aa  reallj  ct-iHng  the  whole  principle  without  any 
ndi  exceptioii  aa  wbo  introdnoed  by  those  two  oases. 
flis  thos  boen  any  negligence  here  on  the  port  of  the 


In  Older  to  consider  th^  diiBouH  question  of  negtl- 

goes  I  BBit  eomidcr  what  negligence  means.     Bowen, 

L.J.,  fai  t  nontt  ease,  thus  states  it : — "  The  ideas  of 

Bsgligaee  nid  doty  are  strictly  oo-relative,  and  there 

18  no  ndi  thing  as  negligence  in  the  abstract    Kegli- 

genee  a  riaply  neglect  of  some  care  which  we  are 

bonadbylivto  exercise  towards  somebody."    Kow  I 

have  tooRtfiier  what  was  the  care  which  the  defeodants 

were  bMsd  by  law  to  exercise  towards'  the  pUuntiff. 

App^ilM  prmciple  ol  Fletcher  t.  Bylandi,  the  esse 

iseBPlDBeto  be  plain  enoogb.    They  were  bound  to 

pKvea^  if  thpy  could,  the  escape  of  water  from  their 

anal  to  the  plaintlfrB  premises.    They  were  bound  to 

flzeretK  that  cir?,  and  if,  unfortunately  by  reason  of 

SODS  vaforef een  acts  which  they  could  not  reasonably 

hsm  M>  antiilDated  as  to  preTent,  the  escape  of  water 

hsB  ooeaned,  \utj  are  bound  to  make  compensation  for 

&dr  wgSffnicb  ftud  for  the  result  of  that  negligence. 

I  find  BO  difficoltf,  hating  regard  to  the  principle  laid 

down  fai  tbcie  cases,  ia  finding  that  that  care  was  not 

properlj    exercised.      Therefore,     having    the    duty 

neflM^,  I  iare  aiso  the  negligence.   But,  I  repeat,  the 

ncrtgote,  to  fflj  mind,  is  not  that  of  preventing  the 

aohldeiMe  or  preventing  the  consequences  of  subsidence, 

▼JUeib  eooid  sot  be  sufileiently  foreseen,  but  in  not 

tuUaggood  the  damage  when  the  damage  occurred  or 

ia  not  preveotiog    damage  at   the    moment   of   the 

oecantDse^  wbisb,  of  course,  was  far  more  possible  and, 

it  UHj  be  said,  altogether  possible — that  is  to  say,  by 

not  dsounog  op  tlie  water  by  proper  and  suifioient 

poddSag  or  walls  at  the  moment  that  the  subsidence 

took  piMt  sad  before  the  water  actually  escaped.    This, 

to  iff  Biad,  is  the  position,  this  is  the  want  of  the 

cxBBBiaf  care ;  therefore  the  negligence  and  therefore 

^mpommUy  faUe  on  the  defendants. 

I  W  that  here,  in  accordance  with  Mr.  Henn 
OcBU  oganaent,  the  mine-owner  under  the  canal  (it 
flB(r  app&i  to  land  under  the  canal)  was  a  wrong- 
doer vfioi  he  worked  the  mines  under  the  canal  so 
u  to  esofe  the  subsidence.  But,  having  got  ao  far 
{tad  I  think  it  neoeseary  to  say  so  much  beoanse  the 
pent  has  been  urged),  I,  for  my  part»  do  not  see  that 
k  leads  t?  any  oonsequence  whatever.  The  mine- 
nnar  say  hare  been  wrong.  Mr.  Henn  Oollins 
■|Md  that,  becsnse  the  mine-owner  was  wrong,  the 
l»nt  pisiotilt  cannot  ane.  I  am  aura  he  meant  to 
^aaatgnflteot  which  was  intelligible,  and  on  gronnda 
^Ahkwira  tenable,  or  at  leaat  argnable.  But  I  have 
W«bUs  myself  to  aee  the  connection  between  the 
*faiiiaaai  and  the  pkdatiif,  having  regard  to  the  title 
^Mhsa  been  pat  In  before  me,  which  would  Jnatify  me 
^  i^fiK  that  beeanee  the  mine-owner  waa  irrongin 
'     "^  Then  it  is  said  that 


*">h|1he  plaiaCilf  cannot  sue. 

Ami  tea  is  a  wharf  wall,  and  that  that  wall  was  built 
if  tts  alllowwer.  The  wharf  wall  must,  however, 
^nv  bam  the  vrall  of  the  defendant  company.  Whether 
^  vw  hailt  for  the  conTcnienoe  of  the  millowner, 
*WfW  it  wa^  baUt  bj  the  millowner  as  a  matter  of 
— phymeai  of  bis  workmen,  or  wbether  it  was  paid  for 
1|f  tts  mHJowner,  seems  to  me  to  be  immaterial.  It  is 
fc  whining  waU  of  the  canal,  and  the  owners  of  the 
**iil  are  bomd  to  have  a  proper  retaining  wall — ^that  is 
tettfvfBths  abs^e  cf  itoae  or  paddle  or  aomething  site 


they  are  bound  to  keep  the  water  iu,  and  if  tbey  have 
been  foolish  enough,  for  the  eake  of  getting  somebody 
else  to  pay  for  the  erection  of  the  wall  for  his  con- 
venience to  allow  him  to  put  in  an  inefficient  wall,  that 
is  their  fault  and  not  his.  If  they  haTC  any  contract 
with  him  they  may  sue  him  upon  the  contract,  but  the 
wall  I  must  regard,  by  whomsoever  oonstructed, 
as  the  wall  erected  by  the  defendanta'  company  in  die* 
charge  of  their  duty  to  prevent  the  eacape  of  water  of 
the  canal ;  and  the  mere  fact  that  it  has  been  uaed  by 
the  millowner  as  a  wharf  or  as  a  boundary  to  his  mill 
seems  to  me  to  be  utterly  immaterial.  I  lay  down 
the  defendants  are  liable  for  damages  in  the  past  occa- 
sioned by  the  eecape  of  water  from  the  canal  into  the 
plaiutifTs  premises  consequent  on  the  subsidence  of  the 
ground,  and  that  they  will  be  liable  for  like  damage  if  it 
happens  in  the  future. 

Now  I  come  to  a  very  practical  question.  That  being 
so,  finding  the  facts  mainly  in  the  plaintiff  a  favour, 
finding  the  law  also  in  the  plaintiff'a  favour,  what  ia  the 
remedy ;  I  confeaa  to  having  had  considerable  diffloulty 
in  arriving  at  a  concluaion  upon  this  point.  No  doubt  it 
is  negligence  in  the  sense  of  something  not  authorised 
by  the  Act  of  Parliament  or  negligent  use  of  the  com- 
pany's powera,  primB  faciei  that  give  riae  to  a  right  of 
action ;  and  if  there  irsre  no  clause  in  this  particular  Act 
of  Parliament  in  the  way,  I  ahould  certainly  hold  in  thio 
case  that  the  plaintiiE  ia  entitled  t3  maintaiQ  an  aotiou 
against  the  defendants  for  the  damage  occasioned,  and 
that  he  would  be  entitled  again  whenever  that  damage 
recurs. 

But  then  I  turn  to  the  Aet  of  Parliament,  and  I  find 
there  is  a  dause— clause  15 — which  provides  as  follows : 
— [His  lordship  then  read  the  clause  set  out  above.} 
Now  the  question  I  have  to  consider  is  whether  what 
has  happened  here  has  happened  by  the  water  flowing 
from  the  said  canal  or  out  or  any  such  reservoir,  or 
from  any  other  accident.  It  has  happened  by  the 
water  flowing  f  fom  the  canal.  That  is  my  finding  in  the 
plaintiffs  faTonr.  There  is  no  doubt  about  that. 
But  then  it  is  said,  not  by  water  flowing  by  reason  of 
accident,  but  by  reason  of  negligence.  Now  it  soms  to 
follow,  and  it  does  to  my  mind  follow,  from  my  con- 
clusion that  they  could  not  have  prevented  this  sub- 
sidence, and  therefore  could  not  have  prevented  the 
cause  of  the  escape — that  is,  the  eatud  causans  of  the 
damage  is  an  accident.  I  think  I  have  already  said 
that  negligence  arises  after,  not  before,  the  aooident- 
ocours,  not  when  the  subsidence  takes  place,  but 
when  the  water  escapes  by  reason  of  that  subsidence.. 
It  was  not  argned,  either  in  opening  the  case  or 
in  the  reply,  that  the  defendants  were  liable  for  this 
subaidence  by  reason  of  their  having  permitted  the 
mines  to  be  worked.  The  point  was  not  tenable,  and  was 
Tcry  properly  not  urged.  That  being  so,  and  following 
my  own  conclusion,  I  think  I  must  further  hold  that 
what  has  happened  here  is  an  accident  within  the- 
meaning  of  this  clauae^-an  accident  for  which  they  are 
responsible  in  damages,  and  damages  which  must  lie,  if 
the  parties  cannot  unfortunately  agree,  assessed  in  the 
manner  proTided  by  the  Act  of  Parliament,  and  not  by* 
reference  to  the  chief  derk  or  to  the  oifidal  or  other 
referee. 

I  have  been  very  mnch  pressed  tt>  grant  aa  injunction.. 
If  I  am  right  in  the  view  whieh  I  take  of  that  dause,  of 
oonrse  I  should  not  grant  an  injunction.  It  is  a  case 
provided  for  by  the  section  for  which  damages  must  be 
assessed  from  time  to  time  as  damages  accrue.  But  I 
think  it  is  as  well  to  say  that  in  no  event  should  I  have 
granted  an  injunction  in  this  case.  I  suggested  to  Mr. 
Barber  that  an  io  J  unction  really,  in  a  case  of  this  klnd|ii 
of  little  Talue  as  against  the  defendant  company,  j^ho-^ 
can  only  be  reaehed  by  seqaeatration ;  but,  apart  from 
that,  I  think  it  would  be  wrong  to  enjoin  a  company  or 
an  individual  from  permitting  that  to  be  done  which  is 
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Tealljr  beyond  hla  control— not  beyond  his  oontrol  in 
this  eenee,  that  thera  ie  a  vm  major  or  an  act  of  Qui, 
standing  oTer  him  paramonnt,  bat  beyond  his  oontrol 
in  the  sense  I  haye  already  mentioned,  that  it  cannot  be 
said  that  by  any  sdentiflo  means  now  arailahlst  by  any 
preoaation  or  by  any  works,  he  is  able  with  any  reason- 
able certainty  to  prerent  that  happening  which  all 
interested  in  the  case  contemplate  as  likely.  I  think  it 
wonld  be  an  extremely  hard  thing  to  move  against  a 
•defendant  for  committal  (and  I  most  pat  it  as  if  it  were 
an  individual  defendant)  because  he  has  permitted 
-that  to  be  done — ^perhaps  an  escape  of  water  saddenly 
in  the  night — which  he  could  not  foresee  at  that  par- 
ticular time,  and  could  not  reasonably  prevent.  Mj 
condnsion  upon  that  part  of  the  case,  especially  as  re- 
gards the  injunction,  depends  entirely  upon  my  finding 
as  regards  the  questions  of  fact  which  I  mentioned  at 
the  commencement  of  my  Judgment.  It  may  well  be 
that,  if  my  finding  upon  those  questions  are  wrong,  my 
concdusions  as  to  the  injunction  are  also  wrong.  The 
remedy  ought  to  follow  and  ought  to  be  made,  as  far  as 
possil>le,  commensurate  with  the  right.  The  right 
depends  upon  the  facts.  \  think  that,  because  it  would 
not  be  commensurate  with  the  right,  but  would  go  far 
beyond  that,  I  ought  not,  in  any  event,  to  grant  an  in- 
junction, and  if  I  am  right  in  the  oonstruotlon  I  put 
upon  this  clause,  I  ought  oertainlj  not  to  grant  an  in- 
junction. 

The  order  will  run  that  it  is  the  opinion  of  the  court 
that  water  has  escaped  from  the  canal  to  the  plaintiffs 
premises,  for  which  the  defendant  company  ftre  liable  to 
make  him  compensation ;  and  I  see  no  reason,  having 
regard  to  the  evidence,  why  I  should  not  further  declare 
that  the  defendants  are  Uable,  and  wfll  be  lUhle,  to 
make  good  to  the  plaintiff  any  damage  occasioned  by 
the  escape  of  water  from  the  canal  on  to  the  plaintiflTs 
premises  consequent  upon  any  further  subsidence  of  the 
oanal  to  the  plsintilE's  land.  The  evidence  so  dearly 
contemplates  that  further  subddence,  and  the  question 
has  been  put  in  issue  here,  that  I  think  there  is  no 
impropriety  in  doing  that  which  is  generally  not  desir- 
able—namely, making  a  dedar»tion  with  regard  to  the 
future. 

J  have  only  to  deal  with  one  more  important  subject, 
and  that  is  the  question  of  costs.  I  have  on  two  impor- 
tant points  decided  in  favour  of  the  defendants.  I  have 
dedded  that  they  ought  not  to  be  enjoined,  and  I  have 
also  dedded  that  the  question  of  damages,  which  I  must 
say  again  I  look  upon  as  a  rery  trifling  one,  is  to  be 
determined  in  the  way  pointed  out  by  the  Act — the  way 
whidi  I  suppose  at  present  has  no  practical  eziatence — 
and  not  by  means  of  an  inquiry ;  in  other  words,  I  have 
dedded  the  question  of  construction  of  the  Act  on  these 
pomts  in  their  favour.  But,  on  the  other  hand,  I  have 
looked  through  the  pleadings  carefully,  and  I  am  satis- 
fled  that,  though  every  point  was  intended  to  be  fairly 
raised  on  the  pleadings  to  get  the  relative  rights  of  the 
parties  settled  as  far  as  they  could  be  bj  the  deddon  of 
the  court,  the  defendants  came  here  substantially  to  say, 
**  We  are  not  respondble  to  the  plsintifl  "  ;  and  they  go 
even  further  than  that,  beoaose  they  say,  in  the  flrst 
place,  thera  has  been  no  injury  done  at  all,  and,  further, 
we  are  not  raspondble  to  you  if  there  has  been  any  injury 
done.  Upon  these  two  questions,  which  are  questions 
of  substance,  I  have  dedded  in  favour  of  the  pldntifP. 
I  think  the  pldntifl  has  succeeded  is  the  mdn,  and  that 
it  is  not  a  case  in  which  I  ooght  to  distribute  the  coets ; 
but  having  regard  to  the  main  question,  and  the  result 
of  the  dedsion  of  the  main  question,  the  plaintlil  is 
entitled  to  the  ooets  of  the  action,  and  on  the  higher 


Solicitors  for  the  pldntiil,  FHIe^onf,  Engl^ftM,  S 
€o.f  for  Earle  A  Sans,  ICanohester. 

Solidtor  for  the  defendants,  Ounltffei  Jk  Bavmpwi^ 
for  B.  B*  Mrmh  Lingard'Mimh,  Manchester* 


Q.  B.  Div.  (Stephen  and  WiUs,  JJ.)  July  15, 20. 

CoLQiTHOuir  V.  Bbooks.  (a.) 

Income  Sav— 0af<neM  in  AuitraUa^FarifMr  rmiud 
in  Sngland-^Liftbility-^i  A  6  VkL  e.  35,  n.  100, 
106, 108—16  A  17  Vidt.  e.  34,  «.  S,  seMde  D. 

A  partner  in  a  firm  carrying  on  hmintM  My  ti 
Melbourne  himself  resided  whaUy  in  England,  A 
portion  of  thie  pcrfner't  ehire  in  tlie  pro/Ut  o/  tk 
bu9ine$i  woe  remiUed  to  Bngland,  and  was  dtdyrdwMd 
hi  him  for  aaeeemeni  to  income  tax  under  tchMk  D. 
The  larger  portion,  however,  of  hie  share  urn  kft  in 
Australia,  and  had  never  been  remitted  to  him  in  En^ 
land,  although  standing  to  his  credit  in  the  book*  oftht 
AusWaUanfirm*     Upon  appeal  by  the  Oroivn, 

Held,  by  Stephen,  J.  (disseniiente  Wills,  J.),  Hud  lit 
respondent  was  liaUe  in  respect  of  the  whoU  of  kit  Aw 
as  being  "  profits  or  gains  arriving  or  aeeruisg  to  a 
person  residing  in  the  United  Kingdom  from  a  tnd» 
carried  on  in  the  United  S^ingdom  or  elsewhers*^  wOMs 
the  meaning  of  10  A  17  VicL  c.  34,  s.  S,  schednls  D, 

By  Wills,  /.,  that  the  respondmPs  share  of  ^ 
profits  not  received  by  him  in  this  country  was  **flnigs 
property,"  and,  as  such,  ngt  liable  under  the  Jmm 
Ton  Acts, 

Qene  stated  under  43  ft  44  Vict,  c  19,  s.  59,  bjths 
Income  Tax  Oommissiouers  on  the  requlntion  of  tbs 
Surveyor  of  Taxes,  who  was  the  present  sppeils&L 
The  present  respondent.  Brooks,  was  a  perio&  wbo 
resided  in  Eogland,  but  was  a  partner  in  a  firm  vliM 
carried  on  business  ezdusivdy  in  Anstrslis.  Tht 
Income  Tax  Commlssioneri  were  of  opinion  that  Broob 
was  only  liable  to  be  assessed  in  respect  of  his  intend 
in  the  Australian  firm  on  the  sums  from  time  to  tim 
received  by  Brooks  in  England  in  respect  oC  thst  is* 
tercet.  The  Surveyor  of  Taxes  considered  thst  Broon 
was  liable  in  raspect  of  the  whole  of  hb  share  in  the 
proflte  of  the  Australian  firm,  whether  received  Im^ 
not 

Sir  E.  Clarke,  8.G.,  and  A.  V.  Dicey,  for  the  sppel- 
lant— The  respondent  is  liable  to  pay  InooaM  tsi  « 
profits  earned  outside  the  United  Kingdom.  The  Of^ 
Sulphur  Oo,  V.  Nicholson  and  The  Oalentta  JsU  Mm 
Oo.  T.  Nicholson,  25  W.  R.  71, 1  Ex.  D.  **«,  sfssji- 
dudve  of  this  case.  In  those  cases  (as  here)  tiie  pro^ 
i*AM  earned  abroad :    and  about  two-tbirds  oi  setm 


w«.«  «..«»«^  abroad;    and  about   .^^^-.^ _. 

profits  were  not  received  in  England,  yet  ail  •*•  •r* 
liable  to  income  tax.  Those  cases  were  foOovd  » 
Imperial  OonHnental  Gas  Association  v.  Nieksbs»f  S' 
L.  T.  N.  8.  717,  26  W.  R.  Dig:  102. 

Oharles,  Q.O.  (Jeune  with  him),  for  *««V»*JJJ^ 
— Profits  which  are  earned  abroad  and  aienoknoT^ 
in  the  United  Kingdom  are  not  liable  to  ton^  ^, 
In  Oesena  Sulphur  Oo.  v.  NichoUon  and  GsM»»^^ 
MUU  Oo.  V.  mhoUon  the  companies  had  a  boBsU 
Eogland,  and  the  business  was  in  fact  cairiedoaum 
by  the  directors.    That  case  wonld  apply  if  the  pNM 
respondent   carried  on  the  budnees  in  Aaitfslis  i 
means  of  his  clerks,  but  it  is  in  fact  cairlsd  on  i 
the  partners  who  reside  there.     SvMey  v#  ^<<^ 
General,   8  W.  R.  472,   6    H.   1^    N.  711,  «▼«?* 
Attomey^General  v.  SuOey,  7  W.  R.  666,  4  H.  < 
769,  shows  that  these  profits  are  not  liable  to  laeet 
tax.    Section  6  of  16  d:  17  Vict,  a  84  ^^^ 
machinery  for  raidng  and  levying  income  tax  eeatiw 
in  5  d:  6  Ylot^  c  36,  and  that  Act  piorides  no  ssseas 
levying  a  tax  on  profits  earned  abroad  and  not  nos^ 
in   the    United    Kingdom.      The    rules    in 

Co.)  Reported  by  Sfbmoui  L.  Hoiaamo^  Stq-t  BaniiM 
•t-Law. 
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100,  106,  iinfl  108  of  5  ft  6  Vict.  c.  35  limit  tha 
genenl  language  of  aebedale  O.,  and  are  t)  b« 
appliad  only  Id  proflto  whieh  are  ooraTed  bj  aobedale 
B.  From  aeotion  106  of  that  Aet  it  is  deer  that  the 
lRn<i«M  moat  be  eavrled  on  either  "  wholly  or  in  part  in 
the  doited  Kingdom,^  anleaa  Beotion  108  appliea  when 
Iht  duty  ia  to  be  '*  charged  by  the  oommiaaionera  acting 
for  the  plaeea  at,  or  neareat  to^  whfoh  property  ahall 
&a?a  baen  llrat  inaported  into  the  United  Kingdom." 
TImw  saetioBa  ahoar  that  piofita  made  abroad  are  to  be 
tand  it  and  ao  far  aa  they  are  aent  into  the  Uotted 
Emgaooi.  MoreoTer,  by  aectlon  29  of  5  ft  6  Viet.  o. 
35  the  mpsodeat  ia  to  be  taxed  on  difidende,  fto., 
aridaa  oat  of  fcrei^  inreatnaenta  when  payable  in  the 
United  KiDgd^m.  Why  ahonid  ptofLU  ariaing  from  a 
foreign  InriaeH  be  liable,  whether  payable  in  the  United 
EingdoBornotf  |  ^jfU 

Dkeg,  £b  reply .^If  the  reapondent  cornea  within  the 
wordi  of  nbadnle  D.  that  ia  enough,  for  the  aehednle 
layedovD  the  principle,  and  the  mtehineiy  by  wbioh 
that  priactple  is  to  be  oarriel  out  cannot  reetriet  it. 
mere  it  ii  intended  to  limit  the  worda  of  aohednie  If. 
it  18  done  rzpre»ly.  By  the  atraoture  of  the  yariona 
prariiiooa  of  5  ft  6  Vict,  c  35  it  ia  plain  that  the  Legis- 
ktaxd  neant  to  include  every  kind  of  property  yielding 
itt&oina:  T»er  Itartin,  B.,  in  Attomej^Oeneral  t*  Black, 
UB.6Sx.,atp.85. 

Wxua,  J.— The  qnaation  to  be  decided  ia  whether  a 

peism  leiideat  ia  tbii  country,  a  member  of  a  firm  which 

canieaon  budneae  eznlnalTely  in  the  colony  of  Victoria,  ie 

liable  to  be  aaeeaead  to  the  income  tax  in  reapect  of  the 

whole  of  hti  ffaaia  of  the  profits  of  that  buaineea,  or  only 

of  ibaf  porflon  which  he  actually  receivea  in  thia country. 

Br  16  A  n  Viet  c  34,  a.  2,  aehednle  D.,  the  duty  is 

payaUa  "for  and  in  reapect  of  the  annual  proflta  or 

gaua  afisiag  or  aooruing  to  any  peraon  residing  in  the 

United  Kingdom  from  any  kind  of  property  whaterer, 

whether  litaate  in  the  United  Kingdom  or  eleewhere, 

and  for  and  ia  leepect  of  the  annual  proflta  or  gaina 

anring  or  aocroing  to  any  peraon  realding  in  the  United 

Bafdoai  from  any  profeaaiony  trade,  employment,  or 

vootion,  whether  the  aame  ahall  be  reapectirely  carried 

«n  ia  the  Uoited  Kingdom  or  daewhe re,  to  be  charged 

w  9Hty  tOa.  of  the  annual  amount  of  such  proflta  and 

gahn."   It  ia  oontended  by  the  Grown  that  theae  words 

are  aopiy  large  enough  to  coyer  the  present  demand. 

It  if  zci^ad  by  the  reapondent  that  the  proyisiona  of  5 

A  5  Tiet   e.    35,   applicable  to  schedule    D.,    more 

SBpeoiafly  aeetiona  100,  106,  and  108,  show  that  there 

■oat  be  aome  limitotion  to  be  inferred  to  the  effect  that 

tiia  doty  ia  chargeable  only  on  the  amounta  recaiTed  in 

thia  country  from  the  buf ineaa  carried  on  abroad  by  the 

tnmn  eliorged.   Undeniably  the  generality  of  the  words 

lathe  flrat  portion  of  the  aehednle  ia  cut  down  by  the 

•beie  anactmenta  of  5  ft    6    Vict    c.    35  apecifloally 

WMiHiig  tbat  the  computation  of  proflta  on  aeeuritiea  and 

fOMMBos  out  of  the  United  Kingdom  ahall  be  made 

foa  the  amount  reoelyed  in  this  country.    Otherwiae, 

I  6  of  16  ft  17  Vict.  c.  34  ia  to  be  conatrued 


^•wldag  peraooa  taxable,  liable    to  dutlea  beyond 
f^Mtapen  ttie  profit)  of  auoh  poaaeasiona  or  aeeuritiea 


in  the  United   Kingdom — which    cannot    be 
wilwidy  argued  —  a   peraon  who    had  paid  income 
an  the  whole  of  hia  receipts  In  thia  country  from 
in  foeaign  or  colonial  aeeuritiea  or  poaseesiona 
I  atfll  be  liable  to  a  penalty  for  not  returning  the 
Bt  not  remitted  to  this  country.    But  it  la  urged 
I  ^the  Grown  that,  from  the  yery  fact  that  the  Act  does 
.^ya  aneh  limitation  in  the  caae  of  proflta  from  auoh 
^■uitiei,  no  anch  lioaltation  is  to  be  Inferred,  aa  not 
a^czpraaaed  In  the  caae  of  the  proflta  of  a  trade 
on  abroad.    The  method  of  oonatruotion  sum- 
in  the    maxim   **  SsepreBiio  uniui  exdMio 


ttlferiuB  *'  U  (>ii<«  that  reqnirea  to  be  watched  with  great 
care.  The  appUcatiou  of  each  a  rule  yaries  so  maoh, 
and  ia  open  to  eo  many  qualifications,  that  it  rarely  helpa 
one  to  arrlre  at  what  is  meant  A  far  more  irnporcant 
inquiry,  to  my  mind,  is  whether  there  ie  any  g-*udrHl  rule 
aa  to  the  extent  to  whieh  English  Acta  of  Purliament 
dealing  with  property  in  generfd  are  to  be  treated  aa 
applying  to  foreign  property,  using  that  word  hs  iuolud- 
ing  colonial  property,  and  I  mean  by  thitt  property 
which,  whether  aituate  In  England  or  elaewher**,  is  not, 
at  the  time  to  which  the  diaeusslon  relatoe,  English 
property.  It  seems  to  me  there  Is  such  authority,  and 
that  It  runs  in  a  well'deflued  current.  <Mt  is  quite 
clear,"  says  Lord  Weatbury,  "that  you  cannot  apply 
an  Engllah  Act  of  Parliament  to  foreign  property  whilst 
it  remains  foreign  property "  :  AUorMy-Genaral  y. 
OampMl,  21  W.  B.  34,  n,  L.  B.  5  H.  L.  524, 
590. 

Nothing  can  be  more  general  than  the  terms  in  tba 
Suoceaaion  Doty  Act  (16  ft  17  Vict.  c.  51),  h.  2,  by 
which  the  word  *'  succession  "  Is  defined  and  the  liability 
imposed,  and  the  dutlea  are  Imposed  **  in  renpect  of  erfry 
succession  " ;  bnt  all  the  law  lords  agree  in  that  caae 
that  *'  It  is  quite  dear  you  cannot  apply  an  English  Act 
of  Parliament  to  foreign  property  whilst  it  reaxains 
foreign  property;  but  after  the  purposes  of  adminis- 
tration have  been  answered,  if  a  party  taking  a 
part  distributed  under  the  administration  come  i  to  this 
country  and  inyeata  it  upon  truat,  it  aasumes  the 
character  of  a  British  aettlement  and  property,  and  it  ia 
no  longer  to  be  dealt  with  aa  if  it  were  merely  a  por- 
tion of  a  foreign  testator'a  eatate  to  be  raoAlved  in  the 
courae  of  admlniatratlon.'*  There  are  aimiUr  decisions 
on  the  L*gacy  Duty  Acts :  Thomion  y.  AdvoeaU' 
Oeniral,  13  01.  ft  F.  1 ;  The  AUornetj' General  y.  Jackion, 
2  CI.  ft  F.  48.  The  matter  is  fully  disoussed,  too,  in 
Mr.  Dicey's  yery  interesting  work  on  Domioil,  1st  ed., 
p.  318,  but  the  essential  principle  doea  not  seem  to  me 
to  be  touched,  whioh  is  that  the  property  to  be  operated 
on  must  be  British  property.  The  question  in  every 
instance  seems  to  be  one  of  fact :  **  Is  the  property 
sought  to  be  affected  British  property  or  not  ?  **  The 
teat  of  domicil  ia  fully  diaoussed  in  In  re  Cigala*§  TVasfs, 
26  W.  B.  257,  7  Oh.  D.  351  ;  but  it  is  adoiittdd  on 
all  hands  that  domioil  has  nothing  ti  do  with  the 
present  question,  and  it  seems  to  me  that  there  Is 
absolutely  nothing  tj  give  a  British  character  to  the 
unremitted  portion  of  the  profite  made  in  Melbourne 
by  a  busioesa  carried  on  in  the  colony  of  Victoria 
only. 

It  would  be  sufficient,  in  my  opinion,  to  stop  here, 
but  it  is  worth  while  t3  point  out  that  the  Act  provides 
for  assessment  of  the  firm  Jointly.  If  the  profits  of 
the  foreign  business  had  been  assessable  at  all,  the 
conrt  would  have  been  justified  In  holding,  as  they  did 
in  Attomey»Qeneral  v.  duUey,  that  a  partner  resident 
in  England  in  a  firm  carrying  on  businees  abroad  was 
bound  to  make  a  return  of  the  whole  of  the  profits  of 
the  foreign  firm  of  wbioh  be  was  a  partner.  That  involved 
the  consequence  that  he  was  liable  to  pay  income  tax  upon 
the  whole  of  the  profits  of  a  foreign  business,  though  the 
question,  however,  was  only  as  to  his  liability  to  make  a 
return  of  the  whole  of  the  profita  of  the  butinf  ss,  but 
this  Judgment  was  reversed  in  the  Exchequer  Ohamber 
(5  H.  ft  N.  711),  and  upon  this  point  it  is  there  laid 
down  that  "  the  profits  which  oome  home  to  this  country 
as  the  share  of  the  iadividual  partner  resident  here  are 
taxable ;  the  profita  whioh  ge  into  the  pocketa  of  the 
partnera  in  America  are  not"  The  principle  of  the 
decision  Ip,  therefore,  that  profits  of  a  basine.«8  carried 
on  abroad,  and  not  in  the  United  Kingdom — ^profita 
made  abioad,  and  never  remitted  here — are  not  taxable ; 
and  the  decision  is  in  harmony  with  the  view  I  have  ex- 
pressed, and  the  reasoning  by  whioh  I  have  endeavoured 
to  support  it    They  are  not,  in  the  langoage  of  Iiord 
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Westbury  and  of  Jeaaoi,  M.R.,  **  Britiih  property."  They 
lack,  indeed,  every  element  o(  British  nationality.  As 
to  the  cases  of  Cesena  Sulphur  Go,  ▼.  NxehoUon  and 
The  CaleuUa  Jute  Co.  ▼.  Nicholson,  the  Kxchaqner 
Divieion  held,  and,  qs  it  seems  to  me,  rightly,  that  eaoh 
of  the  companies  was  *^  resident  "  in  the  United  King- 
doro,  and  that  the  whole  of  their  profits,  and  not  merely 
thjB  portion  actually  remitted  to,  and  di  Tided  in,  Eng- 
land, were  liablo  t>  income  tax.  The  greater  part  of 
the  judgment  is  occupied  with  this  question  of  whether 
they  were  "  resident "  in  England  or  not  The  deter- 
mination of  where  the  business  is  really  carried  on 
pretty  nearly  gives  the  answer  as  to  the  test  of  liability, 
altboufrh  I  do  not  think  the  Lord  Ohief  Baron  meant  to 
Uy  that  down  as  the  actual  test ;  bat  in  those  cases 
EugUiid  iMsing,  as  it  weire,  the  natural  and  only  home 
lor  those  profits  to  come  to,  the  profits  were  of  English 
nation ality,  and  were,  again,  English  property,  and  the 
deciciion  in  those  oases  also  is  in  harmony  with  the 
principle  I  have  laid  down.  It  is  dear  that,  so  far  as 
the  profits  derired  from  foreign  or  colonial  securities  or 
pospeisions  are  concerned,  the  Act  itself  proceeds  upon 
the  name  principle.  I  can  conoeive  no  reason  why  a 
distinction  should  have  been  made  in  farour  of  the 
profits  of  foreign  securities  as  compared  with  those  of 
foreign  business,  and  why  the  profits  of  the  business 
should  be  taxable,  wheUier  remitted  to  the  partner 
resident  or  not,  wliilst  the  profits  of  foreign  securities 
or  possessions  should  escape  taxation  unless  remitted. 
No  ground  of  principle  for  such  a  distinction  has  been, 
or  ran  be,  suggested.  There  is  no  reason,  therefore, 
why  the  maxim,  JSxpreeeio  unius  eccduno  aUeriuSf 
should  apply ;  whereas  the  provisions  made  In  respect 
of  the  tax  upon  the  profits  of  foreign  possessions  or 
securities  are  in  strict  accordance  with  what  I  have 
shown  to  be  a  recognized  principle  of  English  law.  It 
is  far  easier  to  suppose  that  the  omission  of  any  itpedal 
mention  of  the  case  of  a  person  resident  here,  and  not 
receiving  the  whole  or  part  of  the  profits  of  a  business 
oanied  on  abroad  by  a  firm  of  which  he  is  a  partner, 
is  au  accident,  than  that  there  should,  in  respect  of  an 
isolated  case  of  this  kind,  be  a  departure,  without 
express  words,  from  a  well-established  principle  regu- 
lating the  application  of  Acts  of  Parliament  in  general, 
and,  as  has  been  shown,  repeatedly  recognizsd  and 
aetf  d  upon  in  respect  of  fiscal  statutes.  The  provisions 
relating  to  the  profits  of  foreign  securities  are,  howsTer, 
important  as  pointing  out  what,  for  the  purposes  of  this 
Act,  effects  the  conversion  of  foreign  into  British  prop- 
ertj,  and  thus  renders  it  liable  to  taxation,  though 
probnbly  the  same  oonclnsion  might  have  been  arrived 
at  without  their  hdp«  The  profits  of  the  foreign  trade, 
like  the  trade  of  foreign  seonrities,  become  British 
propeity,  and,  as  such,  become  liable  to  the  operation 
of  the  Acts  of  Parliament  when  they  are  received  in 
thiH  country,  and  not  till  then. 

I  nm  of  opinion,  therefore,  that  in  this  case  the 
respondent  is  entitled  to  our  judgment* 

ttSrxFHBN,  J. — ^In  this  case  I  have  the  misfortune  to 
be  unable  to  agree  with  the  judgment  of  my  broth» 
Wills.  I  have^  howeveri  had  the  advantage  of  reading 
it,  and  I  fully  agree  with  the  way  in  which  he  has  stated 
the  facts  of  the  case  and  the  qnestiont  that  arise  npon 
them.  I  also  think  thab  tha  cases  which  he  has  referred 
to  contain  the  grounds  upon  which  the  decision  of  the 
present  case  ought  to  proceed.  The  difference  between 
ns  lies  in  the  view  which  we  take  of  them«  I  shall  thus 
be  enabled  by  his  judgment  to  state  very  shortly  the 
grounds  on  which  I  have  arrived  at  a  different  concla« 
siou.  Shortly,  toj  opinion  is  that  the  words  of  schedule 
D.  cover  the  facts  of  the  present  case,  and  that  the 
authorities  to  which  my  brother  Wills  refers  do  not 
warrant  the  restriction  which,  be  would  pat  on  thoae 
words.     The  releTsat  woida  are  "larespeet  of  the 


annual  profits  and  gains  arising  out  or  accruing  to 
any  person  residing  in  the  United  Kingdom  from  any 
.  •  •  trade  .  •  .  whether  the  same  shall  b^ 
carried  on  in  the  Uaited  Kingdom  or  elsewhere."  To 
this  my  brother  Wills  would  add  such  words  aa  those, 
**  exoept  such  part  of  those  profits  and  gains  aa  the  perdon 
entitled  thereto  may  not  bring  into  the  United  King* 
dom."  The  reasons  for  adding  this  exception  ar4>,. 
firstly,  that  in  the  case  of  Attorney -General  v.  Campbell^ 
which  was  decided  in  1872,  a  principle  is  laid  dowu 
which  is  thus  expressed  by  Lord  Westbury  (at  p.  530) : 
*'  You  cannot  apply  an  English  Act  of  Parliament  to 
foreign  property  whilst  it  remains  foreign  property." 
This  princif^e,  it  is  suggested,  would  be  violated  if  the 
proposed  exception  were  not  made,  because  the  property 
in  this  case  is  "  foreign  property.'*  I  do  not.  under- 
stand the  case  in  the  s^me  manner.  Lord  Westburj^ 
words  seem  to  me  to  mean  by  "  foreign  property  "  only 
the  property  of  a  person  domiciled  atnroad  at  the  time  of 
his  death,  and  his  reference  to  statutes  appears  to  me  to  b^ 
limited  to  statutes  imposing  duties  on  property,  when  bjtha 
the  death  of  its  owner  it  changes  hands.  To  understand 
the  meaning  and  application  of  this  principle  to  the  cass 
of  Attomey^Oeneral  v.  Campbell  it  should  be  read  is 
connection  with  the  earlier  cases  of  ThomBon  ▼•  A^dve* 
cate»Qeneral,  decided  in  1845,  and  Wallace  v.  AUomif' 
General,  L.  It.  1  Cb.  1,  decjded  in  1865.  My  brothsr 
Wills  has  stated  the  facts  of  these  oases ;  I  will  stsls 
the  principle  which  applies  to  them  all  as  I  nnderatand 
it  It  is  stated  most  authentically  and  forcibly  hi 
Thomson  ▼.  Advocate' CfenertU,  a  case  of  the  highest 
possible  authority,  as  it  was  the  unanimous  decision  of 
the  House  ot  Lords,  founded  upon  a  nnanimous  opinioa 
of  the  judges  whom  they  consulted,  and  it  is  as 
follows : — 

The  personal  property  of  a  deceased  person  is  ops* 
sidered  by  English  law  as  subject  to  the  law  of  the  diomkO. 
of  the  deceased.    Therefore  the  property  of  a  deseased 
person  domiciled  in  Demerara,  though  situated  ia  Eng- 
land, is  not  liable  to  English  legacy  duty,  but  ia  trsafced 
as    if   it    were  in  Bemerara:    Thomson  t.  u±dw9oait-' 
General.    Keither  is  the  property  of  a  deceased,  person 
domiciled  in  France  liable  to  succession  duty,  ttioogh  it 
is  situated  in  England,  but  is  treated  as  if  it  were  ia 
France,  the  difference  between  succession  duty  and  legacy 
duty  being  nominal  rather  than  substantial   in  rafci- 
ence  to  this   matter :    Wallace  v.    AttorneymCfmureU. 
If,  however,  such  property  is,  by  the  will  of  a  person 
domiciled  abroad,  made  the  subject  of  an  English  setll'- 
ment,  the  trustees  of  which  are  English,  and  the  auh$ect 
of  which  is  stock  in  the  English  funds,  and  if,  nodar  tk  • 
provisions  of  that  settlement  persons  wheroTer  doauoQi^i 
receive  a  benefit  on  the  death  of  a  living  penon,  tb<^ 
cetiui  que  irustent  are  liable  to  succession  datf  beestt»t 
their  rights  are  dependent  on  English  law.    A  nLan 
domiciled  in  Portugal  creates  by  his  will  a  tniat  in  Bag- 
land  to  seonre  his  sister  an  annuity  for  life,  and  dixeeti^ 
that  after  her  death  the  moneys  appropriated  to  that 
purpose  shall  be  distributed  amongst  his  chUdTsn,  t*> 
whom  be  had  left  the  reet  of  his  property.     On  tb- 
sister's    death  the    children's    shares   are    ohargeebU 
with  legacy  daty.    It  was  with  reference  to  thia  doc* 
trine  that  Lord  Westbury  stated  the  principle  whloh    I 
have  quoted.    It  appears  to  mo  to  haye  no  xelafcioik  l^» 
this  case,  in  which  there  is  no  question  of  dooaiciL     I 
think  that  the  question  of  British  property  and  foreign 
property  does  not  arisa  in  this  oase  at  all.    The  Aot  i- 
directed  to  taxation  of  persons,  not  to  distribution  m 
management  of  things,  anid  I  see  no  reason  why  an  Ad 
which  in  terms  taxes  residents  in  England  for  the  psofiti 
of  trade  oariied  on  abroad  thpuld  be  cut  down  bj-  inapii« 
cation  so  as  to  apply  to  those  parts  only  of  the  ptoficc 
which  are  brought  home. 

The  two  oases  of  Cessna  Bulphur  Co,  ▼.  NiekoUam 
and  Cateittta  Juts  MilU  Co.  t.  NichoUom  appecK  to  hm 
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•at^orUiM  to  show  tbiil  tlie  Aet  has  «li« 
HofhflSk^CmwD.  IttMohMMta 
Wd  ttet  the  oOTDiMuiy  wm  in  Mm  posltimi  of  • 
»eriiMft  in  Bofffaoii,  aad  wm,  «•  «Mh,  IkMe  to  bcTtoMd 
ifQB«ll  iti  profits,  thoogh  •  kige  pnrt  of  tboie  proate 
m  Bcoir  bvooght  to  BiigU«d  art  oH.  Ib  the  com  of 
nt  JjUarmejf^Oentral  w*  SMey  the  ooatontfon  wm  fehot 
Iht  A««i  of  tho  AflMtiean  ffartocra  oogKt  to  bo  retarnod 
bj  tho  TngUA  paotaon  to  be  tesod  hope,  bot  the  timde 
«aa  hdA  ooi  to  bo  oorried  on  in  this  oounlry.  It  waa 
not  diapvfeai  tbo*  Hie  dcfenda»t*8  ahore  iraa  to  be  taxed, 
and  it  apfean  to  hove  boon  aaramed  that  it  waa  aent 
hoae  to  Ub  heoo.     It  does  not  tonoh  thia  oaae. 

WHhnapaet  to  the  eeottone  of  the  Act  of  184S,  wbioh 
ato  leteiad  to  in  anpport  of  the  defendanVa  oonton- 
tion,  too  RouiAa  wUl  be  anffldent.  Agreeing  with 
■nneh  tbit  is  anid  bj  aay  brother  Wills  of  the  maxim 
abont  (to  enniiiiuu  of  one  tbtog  being  the  oxelnaion 
of  olhwi^  I  thMc  that  in  thia  oaae  the  mention  of  apar- 
tioolwiagr  of  oompivtiag  the  proAta  of  foreign  seonritiea 
and  yaMaioaw  adds  something  to  the  aflenoe  of  the  Aot 
ahoiti  faieign  taado.  At  all  eventa,  it  makea  rather 
tho  deiaadmit  than  for  him.    Dot  the  really 


;  oMlter,  bi  mj  mind,  is  tbe  langoage  of  aehe- 

dale  D.    It  la  noOiing  Hke  ao  geneiol  as  the  laagnage 

of  Ibe  flnBeaaahm  IHity  Aot,  or  tbe  eobedale  imj^ng 

ItgKj  dnfelea.    Thaae  Aota,  token  litoiaUj,  woold  impoae 

tHdimanaaifOfaeBabaiug'  entlCled  tolegaclea  orauooeaaiona 

all  oiet  the  wotU,an&  whether  Biitlah  subjeela  or  not, 

whiflh,  ol  oavme,  naald  bo  abanid.    Some  UaMtation 

bring  reqniiody  tbe  linitation  aa  to  domMl  waa  natural. 

I   see  no   laaaon  #w  any    limitotioa    of    the    pls&a 

wofda  of  aobedbia  D.  in  the   preaent  oaae;  language 

•coaldhaidltf  *»Biotoapeciflo.    The  worda  are  *'  annual 

to  any  peraon  reaiding  in  the  United 

ay  trade  oanied  on   in  tbe  Unitod 

These,  with  other  worda  whioh 

I  aaednot  qwto,  asoapoeiAo  as  to  the  time  when,  and 

the  pemmato  w1xmi»  aohednle  D.  applies,  as  to  the  plaoes 

whan  the  ineome  referred  to  is  to  be  made,  and  the 

penoa  ehaigsable  ia  to  reside,  and  I  do  not  see  what 

f uithet  i^sitiBQlarB  oould  he  glren  or  required.    J  think, 

tbeielQtt,  that  the  appellant  ia  entitled  to  judgment. 

^ya,  J.,  as  junior  judge,  withdrew  bis  judgment, 
^J^MariaiM  with  the  old  piaetioe  in  the  Court  of  Ex- 

Jwdgmai  for  the  appellant,  the  Crown, 

fioiidlac  for  the  appellant.    Solicitor  for   Inland 


for  the  reapondent,  Shephearda  dk  8on$, 


ftB.DCT.(ff»wktasaad\ 
A.L.8oiith,JJ.)       J 


April  5. 


Keuabd  p,  Bookb.  (a.) 

J    '*^y**^pfoy<rf'  LiahaUy  Act,  1880  (i3  A  4A 
i      ^*'«)i  «.  !•  euh-aeeiUme  2,  3  ;    a.   8— Peraon 

■  ^Zl^^h  iuperintendence  or  entitled  to  give  orders 

■  ^^Bftmah  of  a  gang  of  hiboureri. 

L/^L?^  ftwp'oyerf  with  other  workmen  in  Blowing  tales 

m%T?^'*^^  AoW  of  a  $hip.    He  was  one  of  a  gang 

Btv^"'""*  ^f  which  B,  was  the  foreman,    B.  was 

*«"fBy « laboisrer,  InU  stood  at  the  top  of  the  hatchway 

v^^^  ^  ^  ^n^**  ImHow  when  the  haUs  were  being 

lowered.    K,  wom  injttred  by  one  of  the  bales ,  which  feU 

(<!-)  Beporfed  by  Cboxl  Ohapxan,  Esq.,  Barriater-at-Law. 


upon  JUfii  in  oonseqmsnoe  of  his  mot  being  waimed  by  B, 
ofOseoming.  K.  sued  lis  employer  under  seetion  1  of 
the  Employers*  ZAabiUty  Aot  for  eompensaition* 

BM,  &at  K.  eoeUd  net  reeoeer,  «s  there  was  no 
eoidenee  that  ki§  infmries  were  due  to  ihenegUgenee  of  a 
person  who  Ackf  **  €my  euperintendenos  intrusted  to  him 
whilst  in  the  esoereise  of  such  superintendenes^"  or  to 
**  the  negligence  of  any  person  to  whose  ordere  the  plain' 
tiff  was  bound  to  oomform  while  conforming  to  the  said 
orders.'* 

This  waa  an  appeal  from  a  deoiaion  in  the  county 
oonrt  of  Somthwark. 

The  aotion  was  brought  to  ssoover  oompensation  for 
la  juries  under  the  Eaiployers'  LbiMUty  Aot,  1880,  under 
the  following  ciroumotanoes.  The  plsiutiil  was  em- 
ployed with  other  workmen  by  the  defendant  to  assist  iu 
stowing  bales  of  wool  on  board  tbe  ss.  Albatross  ia  St. 
Katharine's  Dock.  The  workmen  were  difided  into, 
and  employed  in,  gangs  with  a  foreasan  to  eaoh  gang. 
The  foreman  of  tho  plaintiffs  gang  was  one  Bedflsld. 
At  tho  time  when  the  aacldeftt  oecnrred  the  bales  were 
being  hauled  to  tbe  hatchway  and  dropped  down  for  tbe 
purpose  of  being  stowed,  while  Bodfleld,  who  was  at 
work  on  deck,  gave  signals  to  the  men  below  betoae  tho 
bales  were  dropped.  The  plaintifl  was  struck  by  a  bale, 
whidK,  ho  aaid»  wiis  dropped  into  the  hold  witlKiot  any 
warning. 

Tho  jodgo  noBsuited  tho  plaintllf,  on  tbe  ground  that 
there  was  no  ovidonae  that  Bodiield  wae  a  person  who 
bad  Biipeiiateiidence  totraated  to  him  within  tho  dodui- 
tton  of  seotion  8  of  the  Employsn'  LiabUIfy  Aet. 

Tbe  plateiiff  appoatod. 

Ems  (Cock,  Q.O.,  with  him),  for  the  plaiotUL— 
Bodfleld  was  a  fellow-workman  '*  intrusted  with  super- 
intondencey"  and  the  accident  oceucred  owing  to  his 
nM^ligenoe  "  while  he  was  soperintendiug."  The  plain- 
tiii,  as  one  of  the  gang,  was  bound  to  obey  his  o«deis, 
and  was  doing  so  when  tiie  accident  oeoorred.  It  was 
so  held  in  the  case  of  a  carman  and  a  boy  attondiag  him 
in  MiUward  ▼.  Midland  Railway  Cb.,  33  W.  B.  366, 
14  Q.  B.  D.  68.  The  principle  there  laid  down  applies 
here. 

Tatlock,  for  the  defendant. — ^The  **  superintendence  " 
referred  to  in  seotion  1  of  the  Aot  is  shown  by  section  8 
to  be  that  of  one  **  whoee  sole  or  principal  duty  ia  that 
of  auperia^ndenoe,  and  who  ia  not  ordinarily  engaged 
in  manual  labour.*'  Bodfleld  was  a  labourer  and  en- 
gaged at  the  time  of  the  aooident  upon  the  same  work 
as  the  plaintiff.  The  accident  was  not  due  to  com- 
pliance with  any  czder  giren  to  the  plaintiff  by  Bod- 
fleld. 

Hawkhts,  J. — ^I  am  of  opinion  that  this  nonsuit 
ought  not  to  be  diaturbed.  "With  referenoe  to  the  sub-  ' 
seetion  whioh  has  been  lelied  on  (sob-section  S  of 
section  1),  and  wbich  entitles  a  workman  to  oompensa 
tion  foff  an  injury  cauaed  to  him  **  by  reaaon  of  tho 
ne^igonce  of  any  person  in  tho  serrlae  of  the  oanptoyer 
who  has  any  superintendenoe  intrusted  to  bim,  whilst 
in  the  exercise  of  snob  superintendenoe,"  I  OMMle  this 
obserration  in  thoooaraeof  tho  arguoaont.  Chippoalng 
Bodfleld  (the  peraon  who  is  said  to  haye  bean  Inlvusted 
•with  superintendenoe)  to  be  for  any  purpose  a  onparin- 
tendont,  there  is  no  question  at  all  thstt  be  was  also 
engaged  in  manual  labour— ^at  is  to  any,  hewns  en- 
giged  in  hauling  and  throwing  theae  balea  of  wool  into 
tbe  ahip'a  hold ;  and  tho  injury  waa  sustidaed  by  the 
plaintiff  in  oonsequenoe  of  a  bale  pot  in  motfon  by 
Bodfleld,  in  the  exercise  of  a  du^  that  was  oast  upon 
faim,  as  an  ordinary  workman  engaged  in  aueh  manual 
labour,  falling  upon  the  plainiifiP.  Assuming  that  to  be 
so,  it  comes  to  nothing  more  than  tbiv,  that  the  man 
who  was  a  suporintondent  for  some  purposes,  and  who 
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was  alio  an  oidinarjr  workman  engaged  in  the  work  in 
whioh  the  plaintiff  was  likewise  engaged,  was  guilty  of 
negligence,  wherebjr  his  fellow-workman  was  injured* 
Bat  how  oan  that  be  said  to  be  an  injury  oanaed  by 
Bodfield  whilst  he  was  in  the  exercise  of  such  snperin- 
tcDdenoeP  The  negligence  of  Bodfleld  was  whilst  in 
the  ezerdse  of  the  manaal  labour  in  which  he  was 
engaged  (see  section  8),  and  not  in  the  ezerdse  of 
snperintendenoe  at  aU«  I  think  that  disposes  of  the 
2nd  sab-section  of  section  1.  With  regard  to  sub- 
section 3,  the  words  of  which  are,  **  By  reason  of  the 
negligence  of  any  person  in  the  senioe  of  the  employer 
to  whose  orders  or  directions  the  workman,  at  the  time 
of  the  injury,  was  bound  to  conform  and  did  conform, 
where  such  injury  resulted  from  his  haTing  so  con- 
formed," supposing  I  were  to  concede,  for  the  purpose 
of  the  discussion  (which  I  by  no  means  do),  that  Bod« 
field  was  a  person  in  the  serrice  of  the  employer  to 
whose  orders  or  directions  the  plaintiff  at  the  time  of 
the  injury  was  bound  to  conform,  I  fail  to  see  any  order 
which  was  given  by  him  to  which  the  plaintiff  was  bound 
to  conform.  And,  if  Bodfield  gaye  him  no  order,  the 
injury  the  plaintiff  complains  of  could  not  have  re- 
sulted from  his  having  conformed  to  an  order  which  was 
ncTor  given. 

A.  L.  SxiTK,  J. — I  am  of  the  same  opinion.  In  this  oaae 
the  plaintiff  must  bring  himself  Wilkin  either  sub-secH 
tion  2  or  sub-section  3  of  section  1.  He  must  allege 
and  prove  that  the  aoddent  occurred  to  him  by  reason  of 
the  negligence  of  a  person  in  the  service  of  the  employer 
who  had  soperintendence  introsted  to  him,  whilst  in  the 
ezerdse  of  such  superintendence,  or,  in  the  altemat|Te, 
he  moat  allege  and  prove  that  tha  injury  occurred  by 
reason  of  the  negligence  of  a  person  in  the  service  of  the 
employer  to  whose  orders  or  directions  he,  at  the  time  of 
the  injury,  was  bound  to  conform  and  did  conform,  and 
that  such  injury  resulted  from  his  having  so  conformed* 

Now,  it  mast  be  patent  to  anyone  reading  these  two 
snb-sections  that  the  Legislature  only  intended  to  fix  the 
master  with  liability  for  the  negligence  of  two  classes  of 
persons — viz.,  one  a  person  who  has  what  may  be  termed 
saperintendencca  and  another  a  person  to  whose  orders 
the  workman  is  bound  to  conform.  This  aoddent,  as  it 
is  alleged,  took  place  by  reason  of  the  negligence  of  Bod- 
fleld, a  person  in  the  service  of  the  defendant,  who  had 
snperintendenoe  intrusted  to  him,  he  having,  whilst  in 
the  ezerdse  of  audi  superintendence,  thrown  down  a 
bale  of  wool  into  the  hold  of  the  ship  where  the  plaintiff 
was  working  and  injured  him.  At  the  dose  of  the 
plaintiff's  case  it  was  submitted  for  the  defendant  that 
Bodfield  did  not  come  within  the  description  of  snperin- 
tendence  mentioned  in  the  Act,  or,  in  other  words,  that 
the  case  did  not  come  within  sub-section  2  of  section  1 ; 
that**  superintendence  "in  that  sub-section  must  refer 
to  a  person  whoee  sole  or  prindpal  duty  is  that  of  super- 
intendence, and  who  is  not  ordinarily  engaged  in  manual 
labours  That  is  the  definition  of  the  ezpreesion  given  in 
section  8  of  the  Act  If  you  have  a  person  whose  sole  or 
prindpal  duty  it  is  to  superintend  the  work  of  others, 
the  master  will  be  liable  for  injuries  to  those  who  act  in 
obedience  to  his  orders,  even  though  such  superintendent 
should  himself  casually  do  manual  labour.  But  how 
can  it  be  said  that  a  *' ganger/'  the  foreman  of  a  gang 
of  labourers,  who  is  working  with  his  hands  all  the  day, 
is  a  penon  whose  sole  or  prindpal  duty  is  superinten- 
dence, and  who  is  not  ordinarily  engaged  in  manual 
labour  f 

It  is  only  neoessaiy  to  state  the  propodtion  to  show 
that  the  case  is  not  within  section  1,  sub-section  2. 
That|  as  it  seems  to  me»  was  the  only  ground  taken 
before  the  learned  Judge  of  the  county  court.  Bat  it  is 
now  said  that  the  county  court  Judge  ought  not  to  have 
nonsuited  the  plaintiff,  because  Bodfield,  if  not  in- 
trusted with  general  superintendence,  was  at  all  events  a 


person  to  whose  orders  the  plaintiff  was  bound  to  «m* 
form  within  sub-section  3  of  section  1.  I  doubt  if  that 
pokit  is  open  to  the  plaintiff  upon  this  appeal,  but  I  will 
assume  that  it  is;  and  if  I  thought  there  waa  evidenea 
upon  whioh  the  learned  Judge  might  have  given  Jad|;- 
ment  for  the  plaintiff  I  should  have  been  disposed  ta 
send  the  case  down  for  a  new  trial,  the  plaintiff  bearing 
all  the  costs  up  to  the  prlsent  time.  But,  upon  the 
evidence  whioh  was  before  him,  I  am  satisfied  that  the 
Judge  ought  not  to  have  found  that  Bodfield  w 
son  within  the  sub-section ;  and  for  this  reason  a  i 
foreman  of  a  gang  of  labourers  will  not  do :  the  i 
is  to  be  liable  where  the  injury  Is  caused  ^  by  reason  ol 
the  negligenoe  of  any  person  in  the  service  of  the  em- 
ployer to  whose  orders  or  directions  the  workman,  at  the 
time  of  the  injury,  was  bound  to  eonform."  That  is  the 
person  for  whose  negligence  the  master  is  responatUe. 
But  sub-section  3  does  not  stop  there,  it  goes  on  '*  and 
did  conform,  where  such  injury  resulted  from  hia  having 
so  conformed."  The  meaning  of  sab-sections  2  and  3  in 
my  Jadgment  is  this— the  employer  is  to  b^  liable  for 
the  negligence  of  one  whom  he  places  in  the  position  of 
being  intrusted  witli  the  giring  of  orders,  where  the 
workman  is  injured  by  reason  of  his  having  conforiBad 
to  an  order  or  direction  which  he  recdves  from  sMsb 
person.  But  where  is  the  evidence  here  that  BodidA 
(assuming  him  to  have  been  so  intrusted)  did  give  sb| 
orders  by  conforming  to  whioh  the  pldntiff  aiutaittB& 
injary?  There  is  no  such  evidence.  Bat  the  plain- 
tiff's counsd  rdied  upon  MiUward  t.  Midland  BmL- 
way  C<K  as  an  anUiority  to  show  that  aa  order 
may  be  implied  from  the  drcumstances.  The  rath 
deMendit  however,  in  that  case  was,  that  the  plaintifi 
was  acting  under  the  orders  of  a  person  whose  direedons 
he  was  bound  to  obey,  and  was  doings  with  the  knov- 
ledge  of  that  person,  what  it  was  the  ordinary  oonne  of 
businees  for  him  to  do ;  whereas  here  the  injnij  aa»- 
tained  by  the  pldntiff  was  caused  by  the  inadvertent  asl 
of  Bodfidd  whilst  in  the  execution  of  hia  daty  as  a 
fellow-labourer  of  the  pldntiff. 
The  Jadgment  of  nonsuit  must  be  nphdd* 

Appeal  ditmisBed, 

Solidtors    for   the   pldutiff,    Emne,   Mardand,   dt 
Brydon* 

Solidtois  for  the  defendant,  TTotson,  Sofia,  A  JBooiis. 


Yoi.XZXVI.    iFtoi>.«.ia8&]    THE  WEEKLY  BEPOBTEB. 


SS7 
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Sou0e  of  l.otlr0* 


(EogiRiia).  j 


Feb.  16, 17;  Ja]jl4,1887. 


Teaxb  avd  MBSfET  MABjins  Iksubancb  Go.  v. 

HAMILTOKy   FBASIRy    ft   Co.    (a.) 

MofiM  (Mmranee — InwranoB  on  $hip  and  moeAintfry— 
Perfli  MMirei  againU^Oeneral  word$ — Word$  ejnt- 

fismfibtg  wp  the  hoiUri, 

Bgaftikg  qf  marine  imuranee  on  a  deanuhip  and 
maMmy,  including  dankey'-^ngine,  hoilen,  pumpg,  and 
all  mmrfmit,  the  perils  insured  against  were  the  usual 
perilt-emidy^  of  the  mm,  men»o/»u>arf  flre^  <f  c. — and 
aR  dktr  perils,  losses,  and  misfortunes  thai  had  or 
sheeid  cms  to  the  hurt,  detrimenit  or  damage  of  the 
stdjed^matkr  of  the  insurance.  For  the  purpose  of  the 
9sgagt  it  teas  necessary  to  pump  water  into  the  main 
Men  ly  means  of  the  donkey-engine  and  pump  in  the 
nsmd  way ;  hd,  owing  to  a  cheek^'Valve  being  stopped, 
tie  oiT'duuder  m  (he  pump  became  flUed  with  water, 

Edd,ikAfM  damage,  whither  caused  by  negligence  or 
Mt,  ipot  wiC  tsmttd  hy  the  words  **  perils  of  the  seas,** 
sfVy  ike  ysseni  words* 

DeMen  of  (he  Ooart  of  Appeal  (reported  84  W.  R. 
674, 17  Q.  B.  D.  195}  reeerted. 

Wert  Jadii  sad  Panama  Telegraph  Oo.  v.  Home  and 
Oalnoi  Arise  laeannoe  Co.,  29  W.  B.  92,  8  Q.  B.  D. 
5J,duappreesi. 

This  wse  sn  appeal  from  a  deoielon  of  the  Ooart  of 
Appnl  (lAadlej  and  Lopee,  L.JJ.,  Lord  Eiher,  M.B., 
dlM6Dtiiig)  tlBrmlng  a  decision  of  the  Queen's  Benoh 
DivUoD  (VsCbew  snd  A.  L.  Smith,  JJ.). 

The  qMtfons  were  argned  upon  a  speoial  ease,  the 
ifBiwMj  fseCs  in  which  are  fully  stated  by  Lord  Hers- 
cMtaUi  Judgment. 

F<tL  li,  ll.—JSir  B.  E.  Webster,  A.G.,  Sir  Charles 

J^vimS,  9.C.  {French,  Q.C.,  and  8ynnoU  with  them), 

<«  Oa  appeUonto.—'* Perils  of   navigation"   are  not 

f^toUlj  insnrad  against,  and  are  not  covered  by  the 

^'v^  "perils  of  the  seas.'*    In  order  to    make  the 

oadcmiteis  liable  nnder  this  polioy  there  most  be  a 

"pail  €f  the  seas  "  or  one  efusdem  generis.    It  has  neyer 

^  W  that  the  Talne  of  a  broken  sorew-shaf  t  can  be 

netrmed  nnder  the  words  "  perils  of  navigation,"  much 

!«•  eoold  it  be  nnder  *<  perils  of  the  sea  "  :  Phillips  t. 

Berkr,  5  B.  ft  iUd.  161;  FUtcher  t.  InglU,  2  B.  ft 

Aid.  115;  CuUen  t.  Butler,  5  M.  ft  S.  461 ;  BuOer  y. 

WiUman,  3  B.  ft  Aid.  398 ;  Biehop  v,  J'^nOand,  7  B.  ft 

CS19;  De   Vau9   t.   V Anson,  5  Bing.  K.  0.  519; 

^imkan  v.  Bmmand,  17  W.  B.  121,  L.  B.  4  0.  P.  117 ; 

JfeeisMd'  Trading  Co,  y.  Unieersal  Marine  Insurance 

C^SXsriUme  Iaw  Cases,  N.  S.  431,  cited  in  Dudgeon 

"f'heMge,  82  W. B.  914,  at  p.  918,  L.  B.  9  Q.  B.  581, 

•t  >59e.    It  maj  be  that  a  thing  would  be  a  «  peril 

^  ^  Kos  ^  if   it  happened  durihg  the  voyage,  and 

*«^  sot  be  if  it  happened  at  another  time.    The  prin- 

cipii  of  tjusdem  generis  must  be  applied ;  it  was  de- 

FVtd  hom  in  fPesf  India  and  Panama  Telegraph  Co. 

9'Bemt  and  Colonial  Marine  Insurance  Co.,  19  W.  B. 

^^f  6  Q,  B.  D.  51 — at  all  events  in  the  judgment  of 

I<o(d  Sdbome,  and  the  decision  in  that  case  should  be 

Kvensd.    Taylor  v.  Dunbar,  17  W.  B.  382,  L.  B.  4 

C.  r.  206,  should  be  followed. 

Oordl  Barnes 
case  finds  that 


Oohen,  Q,C.,  and  Myburgh,  Q.C,  {J, 
ifththea),  for  the  respondentf. — The 


(<•  Bq^otted  by  G.  0.  Napibr  Trollops,  E«q.,  Barrister- 
at»Law« 


**  for  the  purposes  of  the  voyage  it  was  neoeesary  to 
pump  np  the  main  boilers  by  means  of  the  donkey-pump 
and  engine  in  the  usual  way,  and  it  follows  that  this  was 
a  peril  of  navigation,  whether  a  peril  of  the  seas  or  not. 
First,  the  cose  comes  under  the  general  words,  which  do 
not  include  only  perils  ejusdem  generis.  In  all  cases 
where  the  principle  of  efusdem  generis  is  applied  there 
is  some  one  characteristic  common  to  all  the  enumerated 
things.  Here  there  is  no  common  characteristic :  Fen- 
wick  y,  Sehmalz,  16  W.  B.  481,  L.  B.  8  0.  P.  313 ; 
Bishop  v.  Pentland;  Maxwell  on  Statutes,  p.  303. 
Secondly,  the  loss  comes  under  ''  perils  of  the  seas," 
which  includes  all  accidents  of  and  incident  to  naviga- 
tion :  Carruthers  v.  Sydebotham,  4  M.  ft  a  77.  If  this 
loss  is  not  covered  by  the  w:ord  ''  perils "  it  is  by  the 
word  "  adventures,"  which  means  something  diiferent 
to  perils.  **  Adventures  and  perils  "  include  every  acci- 
dental circumstance,  not  the  result  of  wsar  and  tear, 
or  delay,  or  caused  by  the  act  of  the  assured  himself, 
happening  and  incidental  to  the  navigation  of  the  ship. 

Sir  B.  E.  WebOer,  A.G.,  replied. 

July  14.— Lord  Halsbubt,  C— In  tbii  case  a  policy 
of  marine  insurance  for  twelve  months  was  effected 
upon,  among  other  things,  a  pump  on  board  The  Inch' 
maree  steamer. 

The  adyentnrss  and  perils  which  the  capital  stock  and 
funds  of  the  defendant  company  were  made  liable  to  by 
the  policy  of  insurance  were  of  the  seas,  men-of-war, 
fire,  enemies,  pirates,  rovers,  tfaieves.  Jettisons,  letters  of 
mait  and  countermart,  surprisals,  takings  at  ses,  arrestv, 
restraints,  and  detainments  of  all  kings,  princes,  and 
people  of  what  nation,  condition,  and  quidity  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses,  and  misfortunes  that  had  or  should  come 
to  the  hurt,"  detriment,  or  danuige  of  the  aforesaid 
subject-matter  of  insurance  or  any  port  thereof. 

It  Is  certain  that  a  loss  or  misfortune  has  happened  to 
the  pump  while  the  pump  was  being  used  for  the  pur- 
pose of  filling  the  boilers  of  The  Inchmaree,  and  the 
sole  question  is  whether  the  loss  or  misfortune  which 
did  happen  was  one  of  the  losses  or  misfortunes  against 
which  tiie  Insuring  company  agreed  to  indemnify  the 
owners  of  The  Inchmaree, 

If  understood  in  their  widest  sense,  the  words  are 
wide  enough  to  include  it ;  but  two  rules  of  construc- 
tion, now  firmly  established  as  part  of  our  law,  may  be 
considered  as  limiting  those  wo»l«.  One  is  that  words, 
however  general,  may  be  limited  with  respect  to  a 
subject-matter  in  relation  to  which  they  are  used.  The 
other  is  that  general  words  may  be  restricted  to  the  same 
^enfis  as  the  specific  words  that  precede  them. 

There  is,  perhaps,  a  third  consideration  which  cannot 
be  overlooked,  and  that  is  that  where  the  same  words 
have  for  many  years  received  a  Judicial  construction  it 
Is  not  unreasonable  to  suppose  that  parties  have  con- 
tracted upon  their  belief  that  their  words  will  be 
understood  in  what  I  will  call  the  accepted  sense.  And 
it  is  to  be  remembered  that  what  courts  have  to  do  In 
construing  all  written  documents  is  to  reach  the  meaning 
of  the  parties  through  the  words  they  have  used. 

Now  the  facts  here  are  yery  simple.  A  part  of  the 
pump  was  burst  because  a  valve  wbioh  should  have  let 
the  wa^r  into  the  boiler  was  stopped  up  while  the 
pump  was  being  worked  by  a  donkey-engine.  On  the 
one  side  it  is  said  that  filling  the  boiler  was  nececsary  to 
enable  the  ship  to  prosecute  her  voyage  ;  on  the  other  it 
is  said  that  the  accident,  peril,  or  misfortune  had  nothing 
to  do  with  the  aea,  and  was  In  no  tense  of  the  like  kind 
with  any  of  the  perils  or  misfortunes  specificsUy 
enumerated   . 

In  the  long  line  of  cases  quoted  at  the  bar  there  was 
only  one  (with  which  I  will  attempt  to  deal  presently) 
which  enunciated  any  diiferent  principles  of  constructiou 
from  those  I  have  endeavoured  to  set  forth  above,  al- 
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thongh  I  think  there  Ib  some  diffloolty  in  reoondUng 
the  faoti  with  zespeot  to  which  some  of  tiiem  are  de- 
olded  with  the  principle  upon  which  they  profees  to  be 
decided— oonapioaously,  I  think,  De  Vaux  ▼.  F Antony 
where  Tindal,  O.J.,  rests  upon  authorities  which,  as 
applicable  to  the  particular  facts  of  the  cases  to  which 
he  refers,  hardly  support  the  decision  there  arrived  at. 

The  great  diificulty  I  haye  had  in  this  case  is  the  de. 
oision  of  Lord  Selbome,  0.,  and  Oockbum,  OJ*.,  in  the 
case  of  TTie  We$t  India  and  Panama  Telegraph  Oo.  t. 
JSome  and  Colonial  Marine  Inauranoe  Oo,  I  cannot 
agree  with  the  Master  of  the  Bolls  that  that  case  does 
sot,  as  matter  of  reasoning,  cover  the  present  case* 
With  the  utmost  respect  I  can  draw  no  real  distinction 
between  the  explosion  of  the  boiler  aiid  the  bursting  of 
the  air-chamber  of  the  pump,  nor  can  any  real  distinc- 
tion depend  upon  whether  it  was  steam  generated  by 
fire  which  caused  the  explosion,  or  air  and  water  forced 
into  the  chamber  by  ordinary  mechanical  action.  But 
before  your  lordships  that  case  is  open  to  review,  and  I 
cannot  think  that  th.at  case  is  reconeileable  with  the 
principles  upon  which  policies  of  marine  insurance  have 
hitherto  been  construed.  It  introduces  analogy  as  the 
guide  by  which  you  are  to  ascertain  the  gentU  to  which 
the  different  speieies  an  to  be  attributed ;  so  that  in  the 
future  one  must  introduce  as  the  true  exposition  of 
general  words  not  the  ^entit  you  find  as  applicable  to 
the  species  enumerated,  but  any  analogous  genue.  Sea 
peiUs  or  the  like  become  enlarged  into  perils  whose  only 
connection  with  the  sea  is  that  they  arise  from  machinery 
which  gives  motive  power  to  ships. 

I  cannot  think  that,  even  were  the  analogy  perfect — 
which  I  do  not  think  it  is — ^this  ia  a  satisfactory  mode 
of  ascertaining  what  the  parties  meant  by  the  words 
they  have  used ;  and,  as  I  have  said,  this'  is  the  real 
function  of  a  court  in  construing  an  inatrument.  It 
might  be  reasonable  for  the  parties  to  provide  for  auch  a 
peril,  and  one  knowa  that  **  dangera  of  and  incident  to 
ateam  navigation  "  are  worda  which  have  been  uaed  to 
proride  for  such  casualties.  But  I  cannot  think  that 
such  casualties  were  in  the  contemplation  of  the  partiea 
when  using  the  old  famQlar  worda  of  this  policy.  I 
think  the  aubject-matter,  marine  risks,  limits  the 
meaning  of  the  general  words.  I  think  the  genus 
•<peri]B  of  the  sea"  limita  the  meaning.  I  think  the 
meaning  attributed  to  theae  worda  for  more  than  half  a 
century,  by  decision,  makea  it  probable  that  the  partiea 
uaed  them  in  that  accepted  aenae.  I,  therefore,  think  the 
Judgment  of  the  Oourt  of  Appeal  wrong,  and  I  move 
your  lordahipa  that  it  be  reveraed. 

Lord  Brakwbll. — ^I  cannot  agree  with  the  Judgment 
in  thia  caae.  The  donkey-engUie  was  inauied.  The 
adventurea  and  perila  which  the  defendanta  were  to 
make  good  apedfied  a  great  many  particular  perila,  and 
"all  other  perila^  leasee,  and  misfortunea  that  ahall 
come  to  the  hurt,  detriment,  or  damage  of  the  aforeaaid 
matter  of  insurance,  or  any  part  thereof."  Words  could 
hardly  be  more  extensive,  and  if  the  question,  I  ought 
to  say  a  question  on  them,  arose  for  the  first  time,  I 
might,  perhaps,  give  them  their  natural  meaning,  and 
say  they  included  this  case.  But  the  question  does  not 
arise  for  the  first  time.  It  has  arisen  from  time  to  time 
for  centuries,  and  a  limitation  has  always  been  put  ou 
the  words  in  question.  Definitions  are  moat  difficult, 
but  Lord  Ellenborough's  seems  right:  "all  caaea  of 
marine  damages  of  the  like  kind  with  thoae  apedally 
enumerated,  and  occasioned  by  similar  causes."  I  have 
had  given  to  me  the  following  definition  or  description  of 
what  would  be  indnded  in  the  general  worda :  "Every 
acddental  circumatance  not  the  reanlt  of  ordinary  wear 
and  tear,  delay,  or  of  the  aet  of  the  assured,  happening 
in  the  course  of  the  navigation  of  the  ahip,  and  inci- 
dental to  the  navigation,  and  causing  Icea  to  the  aubject- 
matter  of  insurance."    Probably  a  severe  oriticiam  might 


detect  some  faults  in  this.  There  are  few  deflnitioni  ia 
which  that  could  not  be  done.  I  think  the  deflnltioa  of 
Lopes,  L.  J.,  in  Pandorf  v.  HamiUon,  34  W.  B.  188, 16 
Q.  B.  D.  629,  very  good.  "  In  a  seaworthy  ship  damage 
to  goods  caused  by  the  action  of  the  sea  during  tnmsit 
not  attributable  to  the  fault  of  anybody  "  io  a  dmuige 
from  a  peril  of  the  aea. 

I  have  thought  that  the  following  might  aofAoe:  "AH 
perils,  loaaea,  and  miafortunea  of  a  marine  charicter,  or 
of  a  chazaoter  inddeat  to  a  ahlp  aa  auch." 

I  put  it  forward  with  diatriut,  but  it  would  oonpce- 
hend  all  the  caaea  dted  where  the  assured  has  nooreid, 
save  perhaps  the  West  India  TeUgraph  Oo.  v.  Bam  mi 
OoUmial  Insurance  Oo,  For  example,  it  would  bdnde 
the  case  of  the  ahip  blown  over  while  in  dodk,  of  tiie 
ship  damaged  by  its  moorings  giring  way,  of  the  ddp 
fired  into  by  a  ahip.  It  would  net  include  the  oaiei  pot 
by  Lord  Eaher,  MJEL,  nor  the  caae  I  put  ef  the  ospWa 
seised  with  giddiness  dropping  the  chronometer  into  tbe 
hold;  nor  would  it  indude  the  present  case.  The 
damage  to  the  donkey-engine  was  not  through  its  being 
in  a  ship  or  at  sea.  The  same  thing  would  have  happened 
had  the  boilera  and  enginea  been  on  land  it  the  aane 
miamanagement  had  taken  place.  The  aea,  waves,  ad 
winda  had  nothing  to  do  with  it. 

Aa  a  matter  of  principle  and  reasomng  I  think  tte 
deddon  wrong.  I  think  the  Judgment  in  the  Wd 
India  and  Panama  Telegraph  Oo.  ▼.  Some  and  GohM 
Marine  Insurance  Oo,  wrong  on  the  reasoning  I  hate 
used.  With  most  sincere  respect,  though  it  ii  true  tiiat 
what  the  winds  are  to  a  sdllng  vessel  steam  is  to  t 
steamer,  that  doea  not  dedde  the  question,  for  it  ii  not 
every  damage  to  sails  that  would  be  covered  by  ^ 
policy.  Suppose  damage  by  rats  or  mildew  to  ipaie 
sails.  Aa  to  Lord  Eaher'a  Judgment  in  that  eaie,  I 
concur  in  hia  eritidam  on  it  in  the  preaent  case.  Ad  I 
agree  with  Lopes,  L.{.,  that  the  word  "flro"  in  At 
policy  will  nbt  sastain  that  Judgment.  The  Lord  J» 
tice  puts  the  case  of  a  spar  falliag  on  the  deck,  whfli 
getting  under  sail,  and  being  broken,  and  says  it  wobh 
be  within  the  poUcy.  Perhaps  ;  but  if  it  wodd  it  wm 
be  because  it  was  a  loss  in  navigation,  a  loss  which  ooala 
not  have  happened  except  on  a  ship.  But  sappoea  the 
spar  was  being  used  to  erect  an  awning  on  deck  to  gif* 
shelter  to  dancers,  or  the  Bke,  and  was  broken,  tiie  oaae 
would  not  be  covered  by  the  policy.  It  would  net  be  a 
marine  loss,  not  a  loss  with  which  the  sea,  or  navigBtioD, 
or  the  ahip,  aa  a  ship,  had  anything  to  do. 

I  do  not  like  cutting  down  the  naturd  meanings 
words ;  there  is  alwaya  great  diificulty  in  saylsg*'"^ 
ahould  be  aubstituted.  But  it  ia  admitted  thai  ^ 
limit  must  be  put  on  those  in  question  here.  1 1^  * 
proper  limit  would  exdude  this  loss.  So  that  the  lodg- 
ment of  Lord  Esher,  M.B.,  is,  I  think,  right,  sad  that  ot 
the  other  Judges  wrong,  and  their  deoiaion  ahoald ben- 


Lord  HsBaoHBLU— This  action  undoubtedly  n^  ^ 
important  queation.  It  tnxaa  on  the  ^'^'^'^^^^^'V^^l^ 
put  upon  the  generd  worda  which  follow  the  spew 
enumeration  of  the  riska  agdnat  which  the  ineoianoe  m 
effected  in  an  ordinary  marine  policy. 

The  policy  aued  on  waa  a  time  policy  f«r  twelw 
montha,  from  the  20th  of  Auguat,  1888,  to  the  SOtb  o( 
August,  1884,  and  the  aubject-matter  of  inauranca,'  the 
hull,  maate,  apara,  adla,  boate,  materiala,  and  all  atoree, 
vdued  at  £SO,000 ;  and  machinery,  ahafting,  piopeUen, 
boilera,  and  connectiona,  iududing  donkey-^ngineasaa 
boilera,  pnmpa,  and  all  connections,  vdued  at  £11,000. 

The  facta  lie  in  a  narrow  compaaa.  They  ace  set 
out  in  a  apedd  caae,  atated  by  agreement  bem>D 
the  parties.  On  the  2nd  of  S£arch,  1884,  Thel^ 
maree  (the  veaad  inaured)  waa  at  anchor  off  ^><^J^ 
laland,  awdting  ordera,  and  for  the  pnrpoaea  oltt« 
voyage  1   waa  neceaeary  to  pump  up  the  main  boOeni 
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lij  iBMin  of  a  donkej-piimp  md  onglne,  in  the  xanal 
n^f .  A  pipe  l«d  from  the  donkej-pamp  to  the  botlen , 
lad  At  its  jnnctloii  with  one  of  the  b^en  there  nas  a 
dN0k-f«lvey  capalde  of  being  opened  or  dosed  by  e 
Boewy  which  ought  to  have  been  kept  open  and'  dear 
wbtm  the  boilets  were  being  pnmped  np.  Ihie^ye 
hid  cikhflir  been  left  doeed  or  had  beoome  talted  np  when 
tbe  donkey-pump  wae  set  to  work  off  Diamond  Island, 
00  thafc  the  water  oonld  not  pass  into  the  boiler.  The 
eoBseqpieDoe  wae,  that  when  the  donkey-pnmp  was  set 
to  werik.  the  pipes  and  water-chamber  in  tiie  donkey- 
pomp,  and  the  afr-ofaamber  thecdn,  became  overoharged, 
and  the  watei  wae  forced  up  into  the  air-chamber^ 
whidi  ia  eaneeqnenas  split,  and  the  pomp  was  thereby 
daiBOged. 

It  was  adflritted  for  the  pvrpoees  of  the  case  that  the 
cheek-«die  was  dther  allowed  to  remain  dosed  or  to 
becwme  sdfeed  up  by  the  negligence  of  one  of  the 
emginecBb  or  waa  aoddentally  salted  np  without  bdng 
notieed,  ftoagh  veaeonable  care  was  taken  bj  the 
eagiasaa.  It  waa  also  admitted  that  the  dosing  or 
salting  ap^  and  aeddent,  were  not  das  to  ordinary  wear 


3%e  coats  of  xepladng  the  pamp  was  abont  £1%  10s. 
Hie  ship  and  fredght  were  warranted  free  from  aTerage 
nnileK  three  pec  cent  nnless  the  ship  were  stranded.  Bat 
as  tbe  ^d  beoooie  rtianded  daring  the  Toyage,  the  loss 
waaaotexdadedfioDi  the  warranty.  The  parties  were 
unable  to  agree  sa  to  whether  there  was  negligence  in 
allowing  the  ehedr-wlie  to  remdn  dosed  or  to  become 
aalted  ap;  bat  as  (fae  plalntiilk  contended  that  the 
defendants  wen  Udile,  whether  there  was  nefl^igence 
or  nat^  it  was  i^gsssd  to  leaye  that  question  for  trid  (if 
malarisO  aflar  tbe  deddon  of  tiie  case. 

Tke  qnuKtiaaM  stated  for  the  opinion  of  the  court  were, 
wAetter  the  defendants  were  liable  under  the  policy  in 
respsot  of  the  loaa,  (1)  if  it  could  hare  been  ayoided  by 
paoper  oaie  and  ooeorred  through  negligence ;  (8)  if  it 
Qoeaxiad  accidentally  without  negligence. 

The  Qaeea'a  Benoh  Dividon  gaye  Judgment  for  the 
plstetn,  and  this  Judgment  was  affirmed  by  the 
majoii!^  ef  the  Oonrt  of  Apped  (Undl^  and  Lopes, 
'LJJ.y,  the  Maater  of  the  Bolls  dissenting. 

It  wBs  not  contended  at  the  bar  on  behdf  of  the 

rrapiadmta  that  the  loss  was  within  any  of  the  specific 

liAa  saasMrated.      Bdlanoe  was    placed    exdudvely 

the  general  words,  **  All  other  perils,  losses,  and 

that  have  or  shall  come  to  the  hurt,  detri- 

mage  of  the  sforeesid  subject-matter  of  this 

,  oa  any  part  thereof." 

It  eaaaot  be  denied  that,  if  these  words  are  to  be 

iksB  withoat  any  limitation,  a  loss  or  misfortune  did 

lime  to  the  damage  of  a  part  of  the  subject-matter  of 

But  it  is  contended  on  behdf  of  the 

I  that  these  generd  words,  following  a  spedflo 

1,  most  be  limited  to  perils  efuBdem  generis 

thoea  qpedfied,  or,  to  put  it  in  another  way,  that 

they  mnat  be  construed  with  reference  to  the  scope  and 

parpsss  of  the  instrument  in  which  they  occur— ris., 

a  psfiqr  of  marine  insurance.    If  tbe  matter  now  pre- 

~  ttaalf  for  consideration  for  tbe  first  time,  un- 

1  bj  aathority,  I  should  not  mysdf  be  indlned  to 

^ese  generd  words  without  some  limitation. 

the  learned  counsel  for  tbe  defendants  them- 

adiaa  did  not  contend  for  so  wide  an  interpretation. 

Tbe  view  wiiioh  they  put  before  the  House  was,  that 

they  ahonld  be  confined  to  acddents  happening  to  the 

aabjeeC-matter  of  the  insurance  in  the  course  of  and 

laeideBtal  to  the  navigation. 

I  think  it  wQl  be  found  upon  examination  of  the 
■atlMaitiea  that  die  general  words  in  a  marine  policy 
have  leoeived  from  the  courts,  for  a  long  series  of  years, 
to  whidi  your  lordships  would  do  well  to 
The  hMtnaent  is  one  in  ddly  ase,  and  if  your 
to  pat  a  new  constraetioa  npoa  it  you 


would  be  likely  to  defeat,  and  not  to  give  dfsot  to,  the 
intention  of  the  parties.  Nothing  would  be  more  dan- 
gerous, in  my  opinion,  than  to  depart  from  a  eonstruc- 
tion  which  the  authorities  have  put  upon  words  in  com- 
mon use  ia  a  mercantile  instrument,  even  if  the  pro- 
priety  of  the  dedsion  might  originally  have  besn  open 
to  question. 

In  a  case  which  came  before  tbe  Oourt  of  King's 
Bench  as  long  ago  as  1816,  Lord  EUenborough,  OIJ.,  in 
delivering  the  Judgment  of  the  court,  in  dear  and  un- 
ambiguous terms  expreesed  their  view  as  to  the  meaning 
of  the  woida  in  question*  I  refer  to  the  case  of  OMen 
V.  Butter.  It  was  an  actton  on  a  policy  of  insurance 
where  the  ship  and  goods  had  been  sunk  at  sea  by 
another  ship  firing  upon  her  in  mistake  for  an  enemy. 
The  court  indhied  to  the  opinion  tbat  the  loas  waa  not 
one  by  **  perils  of  tte  sea,"  but  held  that  it  was  covered 
by  the  generd  vrords.  Lord  Ellenborough  said  :*^ 
''  The  extent  and  meaning  of  the  generd  words  have 
not  yet  been  the  immediate  subject  of  any  Judidd  con- 
struction in  our  courts  of  law.  As  they  must,  however, 
be  considered  as  introduced  into  the  policy  in  further- 
ance of  the  objects  of  marine  insurance,  and  may  have 
the  effect  of  extending  a  reasonable  indemnity  to  many 
cases  not  distinctly  covered  by  the  spedd  words,  they 
are  entitled  to  be  considered  as  material  and  operative 
words,  and  to  have  due  effect  assigned  to  them  in  the 
construction  of  the  instrument,  and  this  will  be  done 
by  dlowing  them  to  comprehend  and  cover  other  cases 
of  marine  damage  of  the  like  kind  with  those  which  are 
spectdly  enumerated  and  occasioned  by  similar  causes." 

Ko  case  was  dtsd  at  the  bar  from  the  date  when  this 
o|rfnion  was  expressed  (unless  it  be  tbe  recent  case  of 
We$t  India  atid  Panama  TeUgraph  Oo,  v.  Home  and 
CoUmM  Marine  Ineuranee  Co.,  to  which  I  will  pre- 
sently advert)  which  has  piooeeded  upon  a  construction 
of  the  policv  different  from  that  enunciated  by  Lord 
Sllenborougb. 

I  will  briefly  review  the  subsequent  authoritise*  The 
first  Is  BMtT  V.  WHdman.  There  the  captain  of  a  ship 
had  thrown  a  large  quantity  of  dollars  overboard  to  pfe« 
vent  thdr  fdUng  into  the  hands  of  an  enemy  by  whom 
he  was  pursued.  It  waa  hdd  that,  if  not  a  lees  by  Jetti- 
son, it  was  covered  by  the  generd  words.  Abbett,.O.J., 
says :— '*  If  not,  strictly  speaking.  Jettison,  ft  ia  4^u$dmm 
generiif  and  therefore  falls  within  the  generd  words." 
The  other  Judges  concurred  in  this  view,  flolroyd,  J.f 
saving  that  the  generd  worda  include  "  all  losses  of  the 
same  nature  with  those  deecril>ed  in  the  enumerated 
risks."  Next  in  order  of  time  comes  PhdUpe  t.  Barber. 
A  Tsssel  placed  in  a  graring  doek  tot  repdr  was,  by  the 
violence  of  wind  and  weather,  thrown  over  on  her  Me, 
whereby  she  struck  the  ground  with  great  violence  and 
was  bilged.  Abbott,  O.J.,  in  a  Judgment  holding  that 
the  underwriters  were  liable,  after  quoting  the  generd 
words  contdned  in  the  policy,  said,  "These  general 
words  are,  indeed,  restrained  in  oonstruotion  to  perils 
efuedem  generie  with  those  more  particularly  enumerated 
in  the  policy.  In  this  caae,  however,  the  loss  was 
occasioned  by  the  violence  of  the  wind  and  weather  in 
port,  and  it  seems  to  me,  therefore,  to  have  been  pro* 
dnoed  by  a  peril  efuedem  generie  with  those  spedfted, 
and  to  fall  within  the  general  words  of  the  policy." 

The  neitoase,  De  Vawc  v.  FAneon  was  much  relied  on 
by  the  counsel  of  the  respondents.  But  though  I  feel 
some  difficulty  in  explaining  the  grounds  of  that 
dedsion,  it  certainly  purported  to  be  based  upon  the 
antecedent  authorities,  and  not  upon  any  different  view 
of  the  law.  The  ship  had,  in  that  case,  been  put  into  a 
dry  dock  for  repdrs.  These  being  oompleted,  prepara- 
tions were  made  for  getting  her  aloat;  she  was 
for  this  purpose  made  fast  by  four  cables^  whilst  the 
workmen  removed  the  sand  which  was  under  the  vessel, 
and  which  consolidated  the  shores  upon  whidi  the  sUp  was 
letting.    The  oablea  ttcahied  the  vsaad,  ioiofaig  |a  the 
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ribf.  The  stanoblons  o(  the  keelioiui  having  all  fallen  from 
the  fozoe  of  the  lower  masts  upon  the  keel,  the  garboard 
•tMak  gaye  way,  and  when  at  last  the  ship  was  no 
longer  upon  the  shores  she  sank  into  a  muddy  sand.  At 
the  time  of  her  sostaining  the  injury  the  depth  of  water 
in  the  dock  was  about  four  feet  She  was  abandoned  as 
a  oonstructive  total  loss,  and  the  question  arose  whether 
she  was  lost  by  perils  insured  against.  Tindal,  O.J.,  in 
deliyering  the  Judgment  of  the  oourt,  held  that  she  was. 
He  said,  "  It  is  to  be  observed  the  words  in  the  polioy 
are  very  large ;  the  polioy  not  only  enumerates  *  perils 
of  the  sea,'  but '  all  other  perils,  losses,  and  misfortunes 
that  had  or  should  oome  to  the  hurt,  detriment,  or 
damage  of  the  subject-matter  of  the  insurance.'  And 
the  oases  dted  and  relied  on  by  the  plaintifEs,  Oarrtdlun 
T.  Sydebcihamt  Fletcher  ▼•  Inglis,  and  PhiUips  t.  BarheTf 
are  sufBdent  authority  to  show  that  a  loss  occasioned  by 
the  endeavour  to  get  the  vessel  afloat  from  the  dock  in 
which  she  had  just  been  repaired  was  a  loss  within  the 
policy."  It  is  not  easy,  I  confess,  to  see  how  the 
authorities  referred  to  were  sui&dent  to  estabUsh  the 
propodtions  they  are  supposed  to  support.  In  Oarruihere 
V.  Syddfothatn  the  pilot  navigating  a  vessel  had  fastened 
her  to  the  pier  of  a  dock  badn  in  the  Mersey  by  a  rope 
to  the  shore.  She  took  the  ground,  and  when  the  tide 
left  her  fell  over  on  her  side  and  bilged,  in  consequence 
of  which  when  the  tide  rose  she  filled  with  water  and 
her  cargo  was  wetted.  It  was  held  that  this  was  a 
stranding  entitling  the  assured  to  recover  for  an  avenge 
loss  upon  the  goods.  After  a  careful  perusal  of  the 
judgments  in  this  case,  I  am  unable  to  see  its  bearing 
upon  the  point  which  had  to  be  determined  in  De  Vaua 
V.  r Anion,  Nor  do  I  see  the  applioation  of  Fldeher  v. 
InglU.  A  vessd  insured  for  twelve  months  was  In  a 
habour  with  a  hard  uneven  bottom;  the  tide  having 
left  the  vesf el,  on  its  return  there  was  a  oondderable 
swell  in  the  harbour  and  the  ship  struck  the  ground  hard 
several  times  and  was  found  to  be  considen^y  injured. 
It  was  hdd  that  this  was  a  loss  by  peril  of  the  sea.  Still 
less  am  I  able  to  peicdve  the  applicability  of  PhiUi^  v. 
JBmrber,  to  which  I  have  referred  above.  There  was 
nothing  in  De  Vaum  v.  FAneon  that  I  can  see  correspond- 
ing with  the  wind  and  weather  in  port  whieh  was  hdd 
in  FhiUipe  v.  Barber  to  be  fftudem  generie  with  a  storm 
at  sea.  It  is  unnecessary  to  inquire  whether  the  deddon 
in  De  Vaux  v.  FAneon  was  correct.  It  cannot  be  re- 
garded as  throwing  any  doubt  upon  the  canon  of  con- 
struction laid  down  by  Lord  EUenborough  and  more  than 
once  recognised  and  acted  upon  by  Lord  Tenterden. 
Nor  is  it  postible  to  evolve  any  prindple  from  it  applic- 
able to  other  cases.  No  reasons  are  given  for  the 
judgment,  which  is  based  solely  on  prior  authorities,  and 
when  these  authorities  are  examined  they  only  determine, 
the  one,  tliat  a  ship  damaged  by  a  storm  when  in  dry 
dock  is  damaged  by  causes  similar  to  perils  of  the  seas, 
the  others^  that  vessels  injured  by  ceasing  to  be  water- 
borne,  and  bdng  driven  against  the  ground  by  the  action 
of  the  tide,  are  injured  by  ''  perils  of  the  sea." 

The  last  case  to  which  I  need  refer  on  this  point  is 
Davidion  t.  Bumand^  where  Willes,  J.,  expressly  recog- 
nised the  rule  of  construction  laid  down  in  OuUen  v. 
BtUUr.  He  sdd:  "The  question  is  not  whether  the 
loss  here  was  striotiy  one  oooasioned  by  the  perils  of  the 
sea,  but  whether  it  was  such  other  loss  within  the 
pdicy*  which,  of  course,  must  be  a  loss  of  the  same  or 
a  similar  kind  to  one  happening  from  the  perils  of  the 
sea." 

I  think,  therefore,  that  the  case  now  before  your  lord- 
ships must  be  determined  by  a  oonsideration  of  the 
question  whether  the  loss  falls  within  the  general  words 
as  oonstrued  by  Lord  EUenborough'— that  is,  whether  it 
is  a  case  *'  of  marine  damage  of  the  like  kind  with  those 
which  are  specially  enumerated  and  occastoned  by  similar 
causes."  When  the  facts  are  borne  in  mind,  it  seems 
noccisaiy  only  to  state  the  question  in  this  way  to  see 


that  the  answer  must  be  In  the  negative.  To  whish  of 
the  speddly-enumerated  perils  is  it  dmilar?  The  only 
one  that  oould  be  suggested  is  "perils  of  the  teM.** 
The  damage  here  arose  from  the  air-ohamber  ol  the 
donkey-pump  giving  way  under  an  excessive  pressure  of 
water,  owing  to  the  proper  outlet  being  dosed.  It  Is,  I 
think,  imposdble  to  say  that  this  is  damage  oeosdond 
by  a  cause  similar  to  **  perils  of  the  sea  "  on  s^f  inter- 
pretation which  has  ever  been  applied  to  that  term.  It 
will  be  observed  that  Lord  EUenborough  limlU  the 
operation  of  the  dause  to  **  marine  damage."  Bj  this  I 
do  not  understand  him  to  mean  only  damage  vbkh 
has  been  caused  by  the  sea,  but  damage  of  a  ohsnwte 
to  which  a  marine  adventure  is  subject.  Soeh  an 
adventure  has  its  own  perils,  to  which  either  it  is  ex- 
dudrdy  subject,,  or  whioh  possess,  in  relation  to  it,  s 
special  or  peculiar  character.  To  secure  an  indeomitj 
agdnst  these  ts  the  purpose  and  object  of  a  pdloj  oC 
marine  insurance. 

The  respondents  placed  their  main  rdianes  upon  ths 
case  of  YTesf  India  Telegraph  Oo.  v.  Home  and  CfMd 
Inmrance  Oo,^  and  naturaUy  so,  beitause  the  majoiitjof 
the  Oourt  of  Appod  thought  the  present  esse  undisiii- 
guiehable  from  it.    Lord  Sdbome,  0.,  and  Oodkten, 
C.J.>  in  that  case  held  that  the  damage  done  by  ths 
explodon  of  the  boUer  of  a  steamer  was  covered  bylks 
general  words  of  a  marine  pdloy.    Lord  Sdbome,  site 
referring  to  the  effect  given  to  these  words  in  De  rossv. 
r Anion,  said :— '*  I  think  it  is  at  least  as  proper  to  boU 
that  in  the  case  of  a  steamship  they  cover  damsge  ooes« 
sioned  by  the  explosion  of  the  boUer  in  whieh  the  motiis 
power  necessary  to  her  navigation  is  generated.    What 
the  winds  are  to  a  saUing  vessel*  steam  is  to  a  steaotf; 
and  it  is  as  reasonable  that  marine  Insurers  shodd  hssr 
the  risks  inddent  to  a  navigation  by  that  kind  of  pover, 
whether  from  excess  of  pressure  in  the  boflers,  or  fiea 
defects  of  safety-valves,  or  from  neglect  or  mismsnsil' 
menty  making  that  dangerous  whioh  otherwise  woddiflt 
be  so,  as  that  th^  should  bear  losses  ooosejjpod  If 
excesdve  pressure  of  wind  and  defeots,  cr  nusmsDi^ 
ment  of  a  ship's  saU  or  tackle."  I  have  ahresdy  giten  Wl 
reasons  for  doubting  whether  Z>e    Vaua    v.   FAMf^ 
involved  any  prindple  which  could  posdUy  be  exteadd 
by  analogy  to  a  case  not  precisely  similar  in  its  Isstk 
Moreover,  it  la  to  be  observed  that  in  De  Vom  *• 
I  Anion  the  damage  done  was  done  to  the  ship  ss  seeb. 
It  arose  from  her  being  constructed  for  the  porpoes  d 
being  waterbome,  and  thus  needing  some  *^^^^ 
support,  if  the  support  of  the  water  was  wlthdrsvn;  snd 
the  damage  to  the  ship  was  due  to  her  groimdiJi^f|^ 
the  faUure  to  keep  her  saf dy  supported*    It  is  ^^ 
view  alone,  I  think,  that  the  case  can  be  ssftotoed. 
But  the  explosion  of  the  bdler  on   board  2)«  ^^^'"'^ 
had    no    marine    character    at    all.     It  aigbt  hm 
happened  in   precisely  the    same  way  and  dose  w 
same  kind  of  damage  if  the  steam-engine  ^^^ 
in    use   for   the   purpose    of    moving    manafsokom 
machinery  on  shore.     The  red  ground  of  I^  ^ 
home's  judgment  appears  to  have  been  the  aaisoCf 
between  damage  done  by  the  exoeosive  pressors  d^^ 
winds  in  the  case  of  a  sdling  vessel  and  the  exoesrif* 
pressure  of  steam  in  the  boUer  whan  the  motive  poM 
used  to  propd  the  vessd  is  steam.     I  am  not  satisllsd 
that  this  analogy  is  a  sound  one  ;  but,  even  iC  it  be  so, 
I  am  unable  to    see  how   it  can    be   treated  as  sa 
authority  in  the  present  case,  still  less   as  oondodiog 
it.    The  water  in  the  donkey-engine,  the  over-preseare 
of  which  caused  the  damage,  was  oertdnly  not  to  the 
steamer  <*  what  the  winds  are  to  a  aaUing  vessd,"  ABd 
the  damage  was   not,  ss  it  seems  to  me»  in  any  v*T 
dmUar  to  the  injury  done  to   a   sailing  vessd  by  i 
storm  of  wind. 

The  present  Ifaster  of  the  BoUa,  although  he  eoft- 
curred  in  the  judgment  of  the  majority  of  the  oouii  » 
The  (fed  India  TeUtgragh  Oo.  n  Homn  emd  0^»M 
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LmroM  Co.,  diflerad  in  hla  reaaona.  He  baaed  hia 
JidgoMiit  nlely  on  the  giotmd  that  the  exploaion  waa 
quiem  ymeru  with  flra,  and  therefore  the  loaa  waa 
wiOfai  the  general  worda.  In  the  caae  now  nndez 
ippeal  he  intiauited  that  this  reaaoning  waa  aomewhat 
findfn],  and  that  he  ahoold  not  be  aorry  to  aee  It  die- 
SBBtad  fnuD.  I  am  certainly  diopoaed  to  prefer  the 
latter  view  of  tiie  learned  judge  ;  bat  it  ia  not  neceaaary 
to  dfacaai  the  point,  aa  It  ia  obViona  that  aooh  a  gxonnd 
of  dedikm  oan  have  no  bearing  upon  the  oaae  we  have 
to  deal  vitiL  I  may  add,  however,  that  ainoe  the  term 
"  file "  baa  been  added  to  the  apecially-enomerated 
riaka  (vhidi  baa  taken  place  in  oomparati?ely  recent 
tfmea),  I  tUsk  the  general  worda  may  properly  be 
eztended  to  similar  riaka  which  would  not  have  been 
indnded  before. 

UpoB  the  whole,  I  have  come  to  the  cendnaion  that 
the  jodgmeat  of  the  Haater  of  the  BoUa  in  the  court 
below  waa  ooixeot.  I  belleye  it  not  only  to  haTo  been 
in  aemdaDee  with  the  authoritiei,  but  in  harmony  with 
the  Mman  understanding  of  thoae  who  enter  into  con- 
tneti  of  marine  inauranoe.  Several  inatanoea  were  put 
ia  tbe  eourae  of  the  argument  of  diaaatera  which  are 
of  eoBUDOB  occurence  and  would  aeem  to  be  Juat  aa 
moah  within  the  general  wcrda  aa  that  which  ia  now  in 
qaeatkn,  but  In  reapeot  of  which  it  haa  ncTer  been  sug- 
geatedtbat  ^  underwritera  are  liable.  I  accordingly 
eaoaa  in  the  InAgMnt  which  haa  been  moTed. 

Lord  lUcauGHXB&-In  March,  1884,  The  Inchmaree 

waa  of!  JMaaood  Iiland  lying  at  anchor  and  about  to 

piMecota  to  Toyage.     It  waa  neceesary  to  fill  up  her 

hoflen.   'Shoe  waa  a  donkey-engine  and  a  donkey*pump 

aa  hoan^  and  tbe  donkey-engine  waa  eet  to  pump  up 

vafar  final  tbe  eea  into  the  boilera.    Thoee  in  charge  of 

tbe  operatldn  did  not  take  the  precaution  of  making  aure 

tbaitiie  valve  of  the  aperture  leading  into  one  of  tbe 

boilcnwai  open.      Thie  valve  happened  to  be  cloeed. 

Tbe  naolt  waa  that  the  vrater,  being  unable  to  make  ita 

way  blD  the  boiler,  waa  forced  back  and  aplit  the  air- 

chaadM^  and  ao    diaabled   the  pump.    That  waa   the 

^gtaBhf  and  the  end  of  the  miafortune* 

AX  ftie  time  TT^e  Inchmaree^  with  her  machinery,  in- 
doffi^  tte  donk^-engine,  waa  inaured  by  a  time 
paa^. 

&9iaBtio&  ia,  'waa  the  loaa  which  reeulted  from  thia 
■'i^eoiered  bj  the  policy  or  not  P  The  policy  oon- 
tefaedfteeommon  clauae  deaoribing  the  riaka  which  the 
^BAtwSkn  were  content  to  bear.  The  clauae  begina 
ib  the  Btnal  way  by  epedfying  certain  particular  caaee — 
pnOe  (tf  the  aea»  and  other  well*known  rieka^to  which 
the  hideamity  wae  to  extend.  Then  follow  general 
*«ii^  afparantly  providing  for  every  conceivable  loaa  or 
I  that  oonld  happen  to  the  aubjeot-matter  of 


It  waa  not  oontended  that  the  miahap  in  queation  fell 

any  (rf  the  partkmlar  caaea  enumerated.     The 

toned  on  the  effect  of  the  general  words. 

to  the  ordinary  rulee  of  conatruotion  these 

**iiuatbe  interpreted  with  reference  to  the  worda 

^Mtawdietely  precede  them.    They  were,  no  doubt, 

'"■Mfto  prevent  diaputea  founded  on  nice  distinotlona. 

Aifr«iBe  ia  to  cover  in  terma  whatever  may  be  within 

^  9fait  of  the  caaea  previoualy  enumerated,  and  ao 

^7  baas  a  greater  or  leaa  effect  aa  a  narrower  or 

bnaderview  ia  taken  of  thoae  caaea.    For  example,  if 

ttacqaeaaion  «'perila  of  the  aeaa"  ia  given  its  widest 

MBie^  tbe  general  worda  have  little  or  no  effect  as  ap-> 

|iied  to  that  caae.    If,  on  tiie  other  hand,  that  expres- 

te  is  to  receive  a  limited  conatruotion,  aa  apparently  It 

^ia  CvOenT.  Bufier,  and  kiss  by  perils  of  the  seaa  ia 

^he  conilned  to  lo|^  ex  maHnce  tempetMie  diecfimine^ 

^ganeial  vrorda  become  moat  important.    But  still, 

yiiaae  the  caae  of  (MUn  v.  BvMer,  when  they  first 

"^Mtheeulijeetof  judicial  oonitniotiont  they  have 


alwaya  been  held  or  aasumed  to  be  restrioted  to  caaea 
''  akin  to  *'  or  «<  reaembUng  "  or  '« of  the  aame  kind  "  aa 
those  specially  mentioned.  I  aee  no  reason  for  depart- 
ing from  this  settled  rule.  In  marine  insurance  it  ia 
above  all  thinge  neceaaary  to  abide  by  settled  rules  and 
to  avoid  anything  like  novel  refinementa  or  a  new  de- 
parture. 

It  waa  objeeted  by  Mr.  Cohen  that  the  rule  of 
efuedem  generie  doea  not  apply  unless  you  can  find  a 
common  oharacteriatin  running  through  or  underlying 
the  previous  words.  I  do  not  know  that  this  is  so,  at 
any  rate  where  several  caaea  are  enumerated  leading  to 
a  common  reault  or  intended  to  be  met  by  a  common 
remedy.  A  familiar  inatance  occura  in  the  Companies 
Act,  1862,  and  the  earlier  Act  of  1848,  in  the  aeotiona 
which  provide  for  winding  up.  There  are  aeveral  sub* 
sections  spedfyiag  varions  caaea  in  which  a  winding-up 
order  may  be  made,  and  then  there  ia  a  aub«seotion  pro- 
viding that  the  court  may  make  an  order  whenever  it 
thinka  it  Just  and  equitable.  Under  both  Acta  thoae 
general  words  have  alwaya  been  hdd  to  be  restricted  to 
oases  efuidem  generii  with  those  previously  mentioned, 
and  not  to  give  the  court  a  genenl  power  to  make  an 
order  whenever  It  thinka  right  to  do  ao. 

Tour  lordahipa  were  aaked  to  draw  the  line  and  to 
give  an  exact  and  authoritative  definition  of  the  meaning 
of  the  expreaaion  "perils  of  the  seas"  explained  or 
enlarged  by,  or  in  connection  with,  the  general  words. 
For  my  part  I  decline  to  attempt  any  such  task.  I  do 
not  think  it  ia  poasible  to  frame  a  definition  which  would 
include  every  case  proper  to  be  included,  and  no  other. 
I  think  that  each  caae  muat  be  conaidered  with  reference 
to  its  own  circumstances,  and  that  the  drcumstancea  of 
each  case  must  be  looked  at  in  a  broad  common-aense 
vieWf  and  not  >by  the  light  of  strained  analogies  and 
fanciful  reaemblances. 

In  the  present  caae,  although  the  Court  of  Appeal  haa 
properly  treated  the  general  worda  aa  restricted  to  caaea 
efuidem  generii  with  thoae  specially  enumerated,  the 
majority  of  the  court  has  held  the  acddent  within  the 
policy.  I  am  imable  to  adopt  their  conclusion.  The 
accident,  in  my  opinion,  was  not  due  to  the  '*  perils  of 
the  aeas,"  using  that  expression  in  the  widest  sense  that 
I  can  give  to  it,  nor  did  it  result  in  sea  damage  of  any 
kind. 

I  am  therefore  of  opinion  that  the  view  of  the  Master 
of  the  Bella  is  correct,  and  that  the  Judgment  of  the 
Court  of  Appeal  must  be  reversed* 

Order  appealed  from  revereed;  the  reepondeiUe  to 
pay  the  eoete  qf  the  appeUarUs  in  the  eourte  hdow  and 
in  thit  Hcuee, 

Solicitors  for  the  appellanta,  Oregory,  Bmodiffee^  d 
Co.,  for  BiU,  Diekinion,  S  Co.,  Liverpool. 


Solicitors  for   the  respondents,  T.  W.  BoeeHkr, 
Hoyle,  Shipley 9  A  Hoyle,  Newoastle-on-Ijme. 


for 
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OOUKT  Of  AiriAL. 


From  ObuL  DiT.  Feb.  8,  17. 

In  re  Vfun  Bsvoir  Qbeat  Consols  Mike,  (a.) 

PraeHee^Appeah  /ram  Siannariea  OouH^DepoHt  hy 
appeTfonI— iSfanfidWea  ilc^,  1869  (33  A  83  FmC.  c. 
19),  «.  82— t/tM»oeilttr0  ^<i,  1873,  a.  18,  «tt6-MeMon(3) 
— -5.  5.  C,  1883,  ord.  58,  r.  16— -Appeal  mC  doum'- 
Diamissdl  of  appeal  hy  consent  of  all  pa/rUoe^Ap" 
pUea^ion  lo  court  nooeBMry^Oounad^^  Implied 
authori^  lo  oon^mrniee^Underiaking  not  to  appeal 

The  provieion  in  eedion  32  of  the  Stannariee  Aet, 
1869,  requiring  a  depoeii  of  £20  to  he  made  with  the 
regiikwr  of  the  Stannariee  Court  on  appeah  from  the 
Fios-  Warden,  is  not  ahroyated  hy  the  Judicature  Acte  or 
hy  any  of  the  rulee  made  thereunder,  and  ie  iUU  in 
firoe. 

An  undertaking  not  to  appeal  gwen^  e^ter  the  delivery 
of  fudgment  on  the  maUer  at  ieeue,  hut  h^ore  the  judge 
had  decided  the  ^^ueetion  of  ootie,  hy  couned  on  hehalf 
of  the  uneuceeseful  liiigani,  on  oondUion  of  hie  client  not 
hrnng  rehired  to  pay  the  eoeie  ef  the  euceee^ful  liHgant, 
ie  ufi^in  iA«  impHed  authority  of  couneel,  and  cannot  he 
withdrawn  in  the  dheenee  efmieappreheniion  or  eurpriee 
inducing  the  undertaking* 

An  appeal  once  eet  down  cannot  he  withdrawn  hy  the 
appeUant  on  merdy  obtaining  the  written  eoneent  thereto 
of  the  reepondent,  hut  an  application  to  the  court  for 
have  to  withdraw  the  appeal  ie  neeeeearyM 

Appeal  from  an  order  of  the  Vioe-Warden  of  the 
StADDMiee  Court. 

The  Weet  BoTon  Great  CohboIb  Mine  Co.  was  being 
wound  up  in  the  Stannaries  Court,  and  the  registrar  of 
that  oonrt  was  the  official  liquidator.  In  1886  H.  L. 
FhilUpa,  the  late  ''Purser"  of  the  company  and  the 
defendant  in  an  action  of  Simmons  y.  PhiUips,  was 
direoted  by  an  order  of  the  Court  of  Appeal,  rerers- 
ing  a  Judgment  of  A.  L.  Smith,  J.,  [inter  alia)  to  pay 
the  opsts  of  that  action. 

Phillips  and  his  solicitors  hafing  paid  these  oosts, 
claimed  in  the  winding  up  to  be  remud  the  same  oat  of 
the  assets  of  the  company.  This  cuaim  was  opposed  by 
certain  oontributories  of  the  company,  and  the  matter 
was  referred  to  the  Yice-Warden  for  his  dedsion.  The 
official  liquidator  meantime  sanctioned  a  call  being  made 
to  protfde  for  wrtain  debts  of  the  companyi  including 
this  claim,  and  the  oontributories  gaye  notice  of  motion 
before  the  Yioe- Warden  to  discharge  the  order  for  a 
call.  Both  the  motion  to  discharge  the  order  for  a  caU 
and  the  adjourned  summons  to  admit  the  validity  of  the 
claimants'  claim  came  on  together  for  hearing  by  the 
Vice-Warden,  first  on  August  80, 1687,  and  the  hearing 
was  then  adjourned  till  October  21.  On  October  21  the 
Vice- Warden  ga?e  Judgment  in  favour  of  the  greater 
portion  of  tiie  claim  beiug  admitted  on  the  ground  that 
the  terms  of  a  certain  resolution,  passed  at  a  meetiug  of 
certain  shareholders  of  the  oompany  on  October  10, 1885, 
and  which  Uie  Vice- Warden  considered  was  binding  on  the 
oompany*  authoriced  Phillips  as  defendant  in  the  action 
of  Bimmone  v.  FhUUps  to  claim  his  oosts  in  that  action 
out  of  the  assets  of  the  company.  After  the  delivery  of 
the  judgment^  but  before  the  Vice- Warden  had  given 
euj  deolsion  on  the  question  of  the  oosts  of  the  applioa* 
Uoai  bafore  him,  a  discussion  took  place  between  the 
QOKUMtl  who  tlien  appeared  for  the  oontribbtories  and 
1^  ooiUMtl  then  appearing  for  the  claimants.  The 
Na^llol  wblohi  as  it  appeared  from  the  evidence,  was  that 
1^  Ibtft  QOWMsl  for  ttie  oontributories  gave  an  under- 

(lij  l^limM  ^  M.  J,  Bijuui,  Ksq.,  Barrister-at-Law. 


taking  on  behalf  of  his  clients  not  to  appeal  against  iha 
order  of  the  Vice- Warden  in  consideration  of  ooaniel  for 
the  claimants  agreeing  not  to  press  for  payment  bj  the 
opposing  oontributories  personaUv  of  the  ooeta  d  the 
applications  before  the  yice-Warden,  but  that  the  coeti 
of  all  parties  of,  and  incidental  to,  the  hearing  of  the 
said  claims  should  be  paid  out  of  the  assets  of  the  oon- 
pany.  This  undertaking  was  embodied  as  folloii  in  the 
minutes  prepared  of  the  order  of  October  21:— "And 
the  .  •  •  opposing  contribntories  undertaking,  hf 
their  counsel,  not  to  appeal  or  to  raise  any  objection  in  ^ 
winding  up  as  to  bearing  their  reapeotiire  aharea  of  the 
said  claims,  it  is  further  ordered  that  the  taxed  ooiti  oC 
all  parties  of,  and  incidental  to,  the  hearing  of  the  said 
claims  be  paid  out  of  the  assets  of  the  company."  Only 
one  of  the  opposing  oontributories  was  penoniQy 
present  when  the  undertaking  in  question  was  given 
by  their  then  counsel,  and  that  contributory  aaaentad 
to  the  undertaking ;  the  other  opposing  contribotodai 
who  were  not  present  had  not  authoriaed  connael  to^ 
the  undertaking,  and,  objecting  to  it  before  the  oidv 
of  October  21  was  drawn  up,  passed,  and  entered,  tk^ 
moved  the  Vice- Warden  to  vary  the  order  by  etilkiv 
out  the  words  relating  to  the  undertaking  givei  ^ 
their  then  counsel.  The  Vice- Warden,  onKoTeakat 
25,  1887,  refused  this  motion,  with  costa. 

The  oontributories  appealed  from  tbia  order  of  nM* 

On  the  appeal  being  opened, 

Stock,  for  the  registrar  of  the  Stannariea  Cootti  who 
was  also  oi&oial  liquidator  of  the  company,  and  as  suh 
had  been  served  with  notice  of  the  appeal,  took  the  pie* 
liminary  objeotion  that  the  appeal  ought  not  to  prooaed 
until  a  deposit  of  £20  should  be  made  by  the  appeOaid 
in  the  hands  of  the  regiatrar  of  the  Stannariea  Ooait 
—The  Stannariea  Act,  1869  (82  k  33  Vict.  c.  19),  a.  It 
provided  that,  in  caaea  of  appeals  from  an  order  of t^ 
Vice- Warden  of  the  Stannaries  Oourt,  a  deposit  olfl^ 
should  be  made  in  the  hands  of  the  regiatrar,  to  be  |m 
to  the  opposite  party  when  the  order  is  not  reversed  i^ 
less  the  Vice- Warden  should  otherwise  direet.  tia 
Judicature  Act,  1873,  s.  18,  sub-section  (3),  transfeiiM 
the  Jurisdiction  of  the  Oourt  of  the  Lord  Warden  on 
appeals  from  the  Vice- Warden  to  the  Oourt  of  Appaali 
but  there  is  no  section  of  the  Judicature  AcU  not  any 
order  or  rule  under  them  by  whioh  the  provision  as  to 
deposit  contained  in  section  32  of  the  Stannaries  M 
1869,  has  been  abrogated,  and  that  section  remaiAi  «>• 
repealed.  Section  23  of  the  Judicature  Act,  1673,  K^ 
vides  that  where  no  spedflc  provision  is  made  in  ^tfio* 
or  Bules  with  reference  to  the  exercise  of  the  joiW- 
diotion  transferred,  then  that  Jurisdiction  "f^^  ^ 
exercised  as  nearly  as  may  be  in  the  sane  manner  aa 
the  same  might  have  been  exercised  by  the  '^'P^^^ 
courts  from  whioh  such  jurisdiction  shsU  baTS  seeA 
transferred. 

He  referred  to  Lee  v.  NuttaU,  27  W.  K  ^*  ^ 
Oh.  D.  61. 

Higgins,  Q.C,  and  Orosvenor  Woods,  for  the  ap- 
pellants.—The  old  procedure  on  appeals  from  the  yM* 
Warden  of  the  Stannaries  Oourt  was  by  wav  of  petitl^ 
and  it  was  in  connection  with  that  procedure  that  tli 
deposit  of  £20  was  required,  just  as  it  waa  reqiuted  A 
the  old  procedure  in  the  Ohancery  Oonrt  on  petittonajl 
appeal.  The  intention  of  the  Judioature  Act  was  to  pm 
all  appeals  on  the  same  footing,  and  establish  one  >7"^ 
of  procedure,  and  as  it  abolished  the  old  system  m^ 
appeal  by  way  of  petition  to  the  Lord  Warden,  it»b| 
implication,  did  away  with  the  rtght  of  claiming  a  depoaT* 
B.  a  0.,  1883,  ord.  58,  r.  1.  Since  the  passing  oft 
Judicature  Ao^  1873,  it  never  has  been  the  praotieaj 
require  a  deposit  to  be  paid  on  ftn  appeal  from 
Tioe-Waxdan.  In  any  case  it  is  now  too  late  to  ^ 
thla  ohiMtton,afl  this  appeal  was  in  tiie  pap«  aftd  r 
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00  for  hewiag  cm  Jaaoary  11  of  thii  jear,  and  no  Booh 
o^i&dSaa  was  taken*  but  the  case  stood  oyer  on  the 
ffffieatiaa  of  ooonBel  for  the  daimaots  (the  present 
n^ondeats)  for  leave  to  file  farther  affidavits,  and  the 
n^ftrar  of  the  Stannaries  Coarf»  as  oiBdal  liqidator, 
bsi  talm  advantage  of  that  and  filed  a  farther  affidavit. 

The  OovBT,  on  the  undertaking  of  the  appellants' 
soficltor  to  ps7  the  £20  deposit  in  ease  the  coart  should 
ha  of  opfadon  that,  under  the  present  praotioe,  payment 
ol  the  depodt  was  still  necessaij,  allowed  the  appeal  to 


Eifgku^  Q,C.9  and  Qroivenor  Woods,  for  the  appel- 
lants*—Cknxnael    bad  no  express  authority    from   the 
pressDt  ^pellanta   to  give  the  undertaking  he  gave. 
JBTo  deabt  MaUheuM   v.    Jiumter,  ante^  p.   178»    de- 
cides fliat  eonnael  conducting  a  cause  in  oouit  has  im- 
plied sathonty  to  consent  to  a  oompromise  upon  terms, 
and  that  an  undertaking,  deliberately  given  without 
nii^pniieiiaion   or  surprise  by  counsel  acting  under 
mnA  tepHed  authority,  cannot   afterwards   be  with- 
dnva.    But  there  is  a  difference  between  an  order  made 
hf  consent  of  counsel  stopping  the  trial,  and  this  case, 
whcfe  the  Judgment  was  delivered  before  any  under- 
taking was  g^ven,  and  the  undertaking  itself  was  only  by 
way  of  an  addition  with  reference  to  costs :  Solxoitobs' 
JoQBBAL,  1S76,  p.  542.     Again,  the  undertaking  here 
given  waa  mdueed  by  misapprehension  and  surprise. 
Gounael,  after  hcsiing  the  Vice-Warden^s  Judgment, 
assomed  that  the  nmlution  of  October  10,  1885,  was  a 
latffiflatlnn  liy  the  oompany  of  the  course  pursued  by 
tfaeelafBiaat  PhiHips  in  defending  the  action  of  8im' 
mms  T.    FiaUpi,  but,    in  fact,  l^at  resolution  was 
aeibiBg  13m  sneh  a  ratification.    Counsel  had  no  oppor- 
tealtf  of  veriiying  the  Vice-Warden's  statement,  as  the 
r  hook "  of  tiie  company  was  not  then  in  court. 
is  alao  a  discrepancy  between  the  terms  of  the 
J  enibodied  in  the  order  and  the  undertaking 
given.     Harvey  v.  Croydon   Union  Sanitary 
islftsr%,  3S  W.  B.  389,   26  Oh.  D.  249 ;  Boger$  v. 
Eera,  2i  W.  B.  432  ;  Soli  v.  JesBe,  24  W.  B.  879,  3 
OL  IX  lit,  were  referred  to. 


/,  QmO-  and  Bramtodl  Davia,  for  the  re- 

.— The  "coets  book,"  though  not  in  court  on 

21,  1887»  was  in  court  when  the  case  first  come 

the  Vice- Warden  on  August  30,  and  the 

tiben  appearing  for  the  present  appellants  had 

thoe^Bia   opportunity    of  reading   the   resolution   of 

10,  1885.     It   is   weU   within   the   implied 

of  .counsel  to  agree  not  to  appeal^  and  on 
of  pabUo  policy  it  is  necessary  he  should  have 
hoifty.    [They  were  stopped  by  the  court.] 

Oenow,  LJT.— This  is  an  application  by  way  of  appeal 
to  wtUidiaw  a  consent  given  by  counsel  on  the  hearing 
ot  two  notions  before  the  Vice- Warden. 

His  now  well  settled'— by  the  Oourt  of  Appeal  in  Sarvey 
▼•  Cnydom  Union  Sanitary  Authority ^  notwithstanding 
a  diafwM  of  the  late  If  aster  of  the  Bolls  to  the  con- 


y-'flbBt,  even  though  the  order  made  by  consent  has 
bsa  drawn  up,  the  consent  given  cannot  be  with- 
unleee  nutde  under  some  misapprehension  or 
Bave  the  appellants  here  shown  any  misappre- 
I  or  error  so  as  to  be  relieved  from  the  consent  f 
K  waa  suggested  that  the  consent  was  not  given  in  the 
ftPiBM  I  mhodled  in  the  order.  But  the  appellants  have 
2Mt  sworn  thaty  and  therefore  it  must  be  taken  that,  as 
•  Mttar  of  f^ct,  this  undertaking  was  given  in  the 
.  fc^aaeaihodied  in  the  order.  There  were  two  applica- 
I  before  the  Tice- Warden,  the  first  to  discharge  the 
r  fat  caUs,  and  the  second  to  admit  the  claims  of  the 
Tlie  Vice- Warden  gave  his  decision  in 
d  flw  claims  bdsg  admitted.    But  the  matter 


was  not  over  until  he  had  decided  what^hould  be  done 
with  respect  to  costs.  Hien  this  compromise  was 
entered  into— counsel  for  the  present  appellants  gave 
an  undertaking  not  to  appeal  or  to  raise  any  objection 
in  the  winding  up  as  to  his  clients  bearing  their  respec- 
tive shares  of  the  claimants'  claims,  and  the  costs  of  aU 
partiss  of  and  incidental  to  the  application  were  directed 
to  be  paid  out  of  the  assets  of  the  oompany. 

The  questions  raised  by  the  appellants  are,  whether 
counsel  had  power,  undte  his  implied  authority,  to 
agree  not  to  appeal,  and  whether  counsel  had  power  to 
do  so  after  the  Judgment  of  the  court  had  been  delivered 
on  the  main  queetion. 

In  my  opinion  every  compromise  of  a  litigation  by 
counsel  involves  the  point  that  there  shall  be  no  appeal, 
as  the  oompromise  is  drawn  up  by  consent,  and  there- 
fore it  is  not  beyond  the  authority  of  counsel  to  under- 
take not  to  appeal  on  condition  of  being  allowed  the 
costs  of  an  unsuocessful  litigation,  and  the  rest  of  the 
undertaking  here  is  well  within  the  authority  of  counsel. 

But  has  the  undertaking  here  been  given  under  any 
misapprehension  or  mistake  ?  If  that  were  shown,  of 
course  the  court  would  relieve  the  appellants  by  allow- 
ing the  undertaking  to  be  withdrawn.  It  may  be  that 
counsel  relied  too  much  on  what  the  Vice- Warden  said 
as  to  the  nature  of  the  resolution  of  October  10,  1885, 
and  as  to  what  would  be  done  in  the  winding  up  ;  but, 
in  my  opinion,  that  is  not  a  misapprehension  which  would 
relieve  counsel  from  the  undertaking  given.  I  see  no 
evidence  to  justify  the  court  in  coming  to  the  conclusion 
that  counsel  entered  into  this  arrangement  under  any 
misapprehension  or  mistake  of  fact. 

Then,  as  to  the  point  raised  as  to  a  deposit  of  £20 
being  required  on  an  appeal  under  section  32  of  the 
Stannaries  Act,  1869.  It  was  contended  that  that 
requirement  was  done  away  with  1^  the  Judicature  Acts, 
and  that  security  for  costs  on  an  appeal  is  now  only 
required  to  be  gi? en  under  special  circumstances,  and  on 
an  application  for  that  purpose  to  the  Oourt  of  Appeal. 
In  my  opinion,  however,  section  32  of  the  Stannaries 
Act,  1869,  gave  to  the  litigant  who  was  successful  before 
the  Vice- Warden  a  special  protection  by  requiring  this 
deposit  of  £20  to  be  made  in  case  of  an  appeal,  and  that 
protection  has  not  been  done  away  with  by  the  Judica- 
ture Acts,  nor  by  any  of  the  Bules  of  the  Supreme 
Oourt — even  if  the  Bule  Oommittee  had  power  to  make 
a  rule  doing  away  with  such  special  protection,  as  to 
which  I  express  no  opinion.  In  my  opinion,  therefore, 
on  appeals  from  the  Vice- Warden  a  deposit  of  £20  must 
be  made. 

As  to  the  point  of  waiver,  the  registrar  of  the  Stan- 
naries Oourt,  who  is  also  the  official  liquidator  of  this 
company,  did  not  appear  when  the  application  was  made 
by  the  other  respondents  for  this  appeal  to  stand  over, 
and  though  he  afterwards  filed  further  affidavits,  he  was 
entitied  to  do  so  without  depriving  himself  of  the  right 
to  raise  this  preUminary  objection  now.  Bat  all  the 
registrar,  as  official  liquidator,  can  dsim  is  his  costs  of 
the  unsuccessful  appeal,  and  if  he  desiree  it  the  coart  will 
require  the  solicitors  of  the  appellants  to  undertake  that 
the  costs  of  the  ofOcial  liquidator  be  paid.  As  to  the 
respondents  represented  by  Mr.  Buckley,  they,  not 
having  raised  thia  objection  on  the  former  occasion,  must 
be  taken  to  have  waived  it,  and  therefore  cannot  now 
insist  on  it 

LnfDLBT,  L. J. — I  entirely  agree. 

BowBN,  L.  J. — I  am  of  the  same  opinion.  On  the  point 
as  to  payment  of  the  deposit  it  seems  to  me  that  the 
maxim  **  Qenerdlia  apecialihus  non  derogant "  is  applic-* 
able,  and  that  the  rules  referred  to  under  the  Judicature 
Acts  are  not  to  be  construed  as  going  the  length  of  dc 
prifing  a  litigant  of  any  special  protection  given  him  by 
statute.    I  feel  almost  certain  that  there  is  a  dedsion  of 
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the  Court  of  iippeal  on  that  ?ery  point  with  reference  to 
appeals  from  county  courts.* 

Applicaiion  diamiued,  with  eoiU. 

Feb.  17. — Oro&vmor  Wood$ttot  the  appellants,  applied 
for  leafe  to  withdraw  the  appeal  from  the  final  Judgment 
in  this  matter. — ^This  appeal  had  been  set  down  for  hear- 
ing, but  owing  to  the  abo?e  decision  of  the  Ctourt  of 
Appeal  on  the  interlocutory  application  refusing  to  allow 
the  appellants  to  withdraw  the  undertaking  not  to  appeal 
giTen  by  counsel,  it  had  become  necessary  for  the 
appellants  to  submit  to  an  order  dismissing  their  appeal 
on  the  main  question  with  costs.  Oounsel  said  that  the 
appellants  were  willing  that  such  an  order  should  be 
made,  but  that  the  respondents  had  refused  to  gi?e  a 
written  consent  thereto,  on  the  ground  that  the  consent 
of  the  court  was  requiiHBd.  Under  these  drcnmstanoes 
he  made  the  present  application,  but  submitted  that  the 
respondents  were  not  entitled  to  the  costs  of  this  applica- 
tion. 

Bramtodl  JDavi$,  for  the  respondents,  submitted  that 
an  appeal  once  set  down  could  not  be  withdrawn  without 
the  consent  of  the  court,  and  therefore  that  this  applica- 
tion was  necessary,  and  that  the  respondents  were  entitled 
to  be  paid  the  costs  of  this  applioatlon. 

OoTTON,  Lw  J.— During  the  ten  years  I  hare  been  in  the 
Oourt  of  Appeal  I  have  ncTer  known  an  appeal  once  set 
down  to  be  dismissed  by  consent  of  the  pwties  merely 
and  without  an  application  to  the  court  The  appeal 
will  be  dismissed  with  costs,  including  the  costs  of  this 
application. 

Solicitors  for  the  appellants,  Sndl,  j9on,  A  (Trssnip. 

Solicitors  for  the  respondents,  Kirhy,  5d»,  A  Verden. 

Solicitors  for  the  oificial  liquidator,  Lorde,  Kingdon, 
db  Ootton. 


From  Ohan.  Div.  Jnne  17,  18,  20,  82. 

A  re  Habbbit. 
Chaucsbs  v.  Wingfisld.  (a.) 

Domieil^^Domieile  o/eftotce— w^&andonmenf— Jnfenftbn. 

In  order  to  Ioh  the  domicile  of  choice  onoe  ae^ired 
and  to  reviife  the  domicile  of  origin^  Uianot  only  neces- 
sary that  the  pereon  should  form  an  intention  to  leave 
hii  domicile  of  choice,  hut  he  muet  have  left  it  with  the 
intention  of  leaving  it  permanently. 

Dediion  of  Stirling,  J.,  affirmed. 

Appeal  from  a  dedsion  of  Stirling,  J. 

This  was  an  action  for  the  administration  of  the  estate 
of  G.  W.  Barrett. 

The  testator  was  bom  in  India  about  the  year  1813, 
his  father  being  an  officer  in  the  serfica  of  the  East 
India  Oo.  He  was  himself  an  oiBoer  in  that  serrice, 
and  he  never  left  India  until  the  year  1870.    He  left  the 

•Matthewi  ▼.  Ovey,  13  Q.  B.  D.  403,82  W.  B.  Dig.  67,  is 
the  case  referred  to ;  it  was  decided  in  1884,  and  sub- 
sequently by  B.  S.  C,  December,  1885,  ord.  59,  rr.  9^17, 
new  rules  were  made  dealing  with  the  mode  of  procedure 
on  appeals  from  county  courts ;  see  also  Hughes  t. 
Finney,  85  W.  B.  807, 19  Q.  B.  D.  522,  which  shows 
that  eren  the  rules  made  in  1885  do  not  apply  to  appeals 
from  county  courts  in  oases  where  the  issues  haye  been 
I  emitted  to  the  coudty  court  for  trial,  and  that  on  appeals 
in  such  esses  the  old  praotioe  of  applying  for  a  rule  nisi 
Btta  obtains. 

(a.)  Bepoxted  by  W.  Itikbt  Oook,  Esq.,  Borristar-at- 
Law« 


service  in  1868,  and  from  that  time  till  his  death  hewn 
in  receipt  of  a  Government  pension.  Early  in  1871  he 
left  Hyderabad  and  went  to  reside  at  Dannstsdt  He 
purchased  a  house  there  in  1873,  and  lived  then  uta 
the  time  of  his  death,  with  the  exception  of  short  lidti 
to  England  in  each  of  the  years  1871,  1872, 187S,tiid 
1874  ;  a  visit  to  India  in  1874  for  the  purpose  ofoHria- 
ing  a  pension  from  the  Nizam;  and  some  short  lidti 
to  friends  in  Germany.  His  vrill  was  made  la  1874,  on 
the  occasion  of  a  visit  by  him  to  Wiesbaden.  It  wm  in 
the  English  form,  and  by  it  he  gave  his  property  tohii 
grandchildren,  to  the  exclusion  of  his  children,  «hom,by 
the  German  law,  it  is  not  competent  for  a  tsststu  to 
disinherit. 

On  the  2nd  of  June,  1881,  an  order  was  made  duel- 
ing the  usual  aecounts>  and  an  inquiry  as  to  thedooiiflib 
of  the  testator  at  the  date  of  his  wiU  and  at  thedaltoC 
his  death. 

The  chief  derk  found  that  the  testator  was  doniflikd 
in  Hesse  Darmstadt  at  both  these  dates. 

On  the  27th  of  January,  1887,  the  plaiatilt,  thi 
executor,  applied  to  vary  the  certificate. 

A  good  many  witnesses  depoeed  to  their  beUoitM 
the  testator  was  dissatisfied  vrith  Germany  and  dsrfMf 
to  live  in  England. 

Stirling,  J.,  refused  the  application. 

The  plaintiff  appealed. 

Pearson,  Q.O.,  and  Oarson,  for  the  appeUMii-Tto 
evidence  shows  that  the  teatator  never  iatenW 
permanently  to  redde  in  Germany,  and  he  tlMeW 
never  lost  his  original  domicile.  Aasnminft  hoffiWi 
that  he  did,  and  that  he  acquired  a  Qerman  domiflUM* 
say  that  that  domicile  was  relinqnished  by  him,  «iidtti| 
his  domicile  of  origin  thereupon  revived.  An  ioteanoi 
to  relinquish  a  domicile  of  choice  is  sufficient  to  mn 
the  domicile  of  origin  without  actual  change  of  n^^^ 

They  referred  to  Brown  t.  Smith,  16  Bsav.  Ittl 
BeU  V.  Kennedy,  L.  B.  1  H.  L.  So.  307 ;  Udny  v.  Im 
L.  B.  1  H.  L.SC.  441,  17W.B.  H.L.Dig.6;A« 
PaHence,  Patience  v.  Main,  33  W.  B.  500,  29<».ft 
976;  In  the  Goods  of  Baffend,  11  W.  B.  6«,  » 
Sw.  ftT.49. 

Hastings,  Q.O.,  and  FarweU,  for  the  reipond6iit--i 
mere  intention  to  relinquish  a  domidle  of  choies  ii  s» 
Buffldent;  there  must  alio  be  on  aotual  fibsM»» 
residence,  with  an  intention  of  permaaently  rslinqui* 
Ing  that  domicile.  The  evidenoe  here  is  sofifl'^  ^ 
show  that  the  testator  acquired  a  Gtorman  dooiidia 

They  referred  to  Attorney-Qoneral  y*  Mi^»J^ 
W.  B.  578,  6  H.  A  K.  783;  Douglas  t.  iM^J 
W.  B.  55,  L.  B.  12  Eq.  817;  In  re  i8tor,3ft*»* 
594,  7  W.  B.  a  L.  Dig.  50. 

Carson  replied. 

Cotton,  L. J.— This  is  an  appeal  on  the  qMstfaa  jW 
was  the  domicUe  of  the  testator  at  the  time  of  hiiafl>» 
and  at  the  time  of  making  his  will.  Those  sie  t«» 
distinct  periods,  and  must  be  dealt  with  aeparatdy.  ^ 

The  facts  are  not  brought  before  oa  Tery  satisf m^oiV^ 
for  we  have  only  affidavit  evidence,  and  very  Httle  d  M 
correspondence  which  must  have  passed  betweea  tUi 
gentleman  and  his  friends  and  members  of  hit  UaB$ 
is  before  us,  but  we  must  decide,  aa  best  we  can,  upol 
the  evidence  as  it  stands.  , 

It  is  an  admitted  fact  that  the  teatatoi^B  donddto  « 
origin  was  Anglo- Indian.  The  qneation  is  whether  ■ 
had,  before  either  of  those  two  periods,  ■oquizedj 
domicile  of  choice,  and  whether  he  retained  the  C 
of  choice  at  either  of  those  two  periods. 

The  law,  as  I  understand  it,  is  thia,  that  the  i 
of  origin  clings  to  a  man  unlets  he  hat  aoqdred  I 
domicile  of  choice  by  residence  in  another  place  «^^^ 
intention  of  making  it  his  petmanent  place  of  ] 
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H  a  aaa  loaas  hia  domidle  of  choioe»  then  without  any- 
ttug  Bora,  his  domicile  of  origia  re?i?68 ;  bat  in  my 
im  order  to  lose  the  domidle  of  choioe  onoe 
d.  It  ia  not  only  neceaaary  that  a  man  should  be 
with  hia  domicile  of  ohoioe,  and  form  an  in- 
to leave  it,   but  moat  have  left  it   with  the 
oC  leaviog  it  permanentlj.    Unlem   he  hai 
done  timt»  onleaa  he  hai  left  it  both  animo  et  fadOt  the 
(InmieOa  of  dioice  remains.    It  may  be  lost  animo  ei 
/ado*  and  if  loaf,  then  the  domicile  of  origin^  there  being 
B0  other  domicile^  revires  and  attaches  again  ;  bat  the 
nece  fact  that  a  man  when  he  has  onoe  acquired  a 
doraioQe  of  dioloe  begins  to  donbt  whether  he  has  done 
right  or  wrong,  whether  it  would  not  ha?e  been  better 
for  him  aot  to  lia?e  taken  up  his  residence  in  that 
oonntiy,  dose  not  deatroy  the  effect  of   the  residenoe 
taken  up  with  the  intention  of   permanently  residing 
thore.   Ihe  fioetaatiotts  of  a  man's  mind  during  his 
maidsaes  in  a  partioolar  place  are  important  in  oon- 
aided^g  whether  be  ever,  during  his  residence  there, 
had  a  settled    intention   to  make    it   his   permanent 
redtacs;  bat  if  we  arriTo  at  the  conclusion  that  he 
kadt  the  aobaequent  flaotuations  do  not,  in  my  opinion, 
if  Bnaooompanied  by  change  of  reddence,  destroy  the 
effect  of  the  residenea  with  intention  permanently  to 
xande  there. 

lx»id  Wealbary,  in    BeU  ▼.  Eenned^^  whieh  ie  a 
lema^aUe  ease,  aajs  this  (at  p.  321) :— «The  true  in- 
9;uiry,  ttMiefoie,  Is,  had  he  this  settled  purpose  the 
momani  he  left  JssHioa  or  in  coarse  of    the  Toyage 
of  takfa^apa  faed  and  settled  abode  in  Scotland?" 
To  gain  a  new  dosaldle  the  testator  must  have  resided  in 
fte  eooatay  with  a  flsed  and  settled  purpose  to  make  a 
permaasBt  msMenoe  there ;  but  if  subasquent  fluctua- 
iHas  ot  iatantion  are  to  be  taken  into  acoount,  it  would 
he  almoat  impoesiUe  ever  to  determine  whether  a  domidle 
of  choice  waa  acquired.    The  case  of  BtU  ▼.  Kennedy 
was  a  very  curioua  eaae,  because,  although  ihe  gentle- 
man went  to  Scotland,  and  did,  in  faet,  redde  with  his 
iBfllhu-la-]aw,  hia  letters  and  conduct  showed  that  he 
hadaotat  all  made  up  his  mind  whether  he  should  buy 
an  estate  to  live  on  in  Scotland,  or  whether  he  ahould 
buy  BB  estrte  in  England  for  the  same  purpoae.    The 
pdat  hi  that  eaae  waa  the  death  of  the  wife,  when  there 
wasatedutioii  of  the  community  of  goods  whioh  was 
'  *  by  the  marriage,  and  up  to  that  time,  on  the 
I  he  had  a  very  doubtful  state  of  mind  as  to 
he  ahould  fix  himself  in  England  or  Scotland. 
Banmg  stated  what  I  understand  to  be  the  law  ap- 
plioaUe  to  the  caae,  I  will  proceed  to  consider  the  facts. 
[His  lotdship  then  stated  the  facts  and  his  reasons  for 
:  f  o  the  conduaion  that  the  teetator  had  acquired  a 
I  domioile,  and  continued : — ]  In  my  opinion  the 
I  that  at  the  time  of  his  wiU  and  at  the  time  of  his 
etator   waa   domiciled   at   Darmstadt,  in 
f ,  ia  correct. 


r,  LJ. — On  the  law,  aa  it  haa  been  stated  by  the 
l«d  Jeatioe,  I  have  little  to  add. 

Weare  eonakteriag  a  case  of  change  of  domidle,  and 
^M  4HBtien  we   have   to   datunnina    \m    vhathAp    tha 


_  we  have  to  determine   is    whether   the 

^— Waolorigfai  can  be  shown  to  be  abandoned,  and  a 

^^Maef  choioe  substituted  for  it.    When  a  man  takes 

V  M  MsideDce  in  a  new  country  the  problem  wbioh 

^M  Id  be  solved  ia  whether  there  has  been  such  a  fixed 

^^  arttled  intention  permanently  to  reaide  in  the  new 

^uitiy  M,  conennlng  with  the  actual  resideuoe  there, 

iMoaata  to  an  adoption  of  a  domicile  of  choioe  instead 

i<  the  dooddle  of  origin.    That  behog  the  inquiry,  the 

fioctuationa  in  the  man's  intention    about    a 

residence    which    take     place    after    the 

hi  the   new    country   has   been    taken    up 

material     as     throwing     light     on     the 

whether  there    has   been    at   any  time  that 

intention  of   reddenoe  in  the  new 


country  whioh  is  a  neceasary  dement  to  the  idea  of 
domidle.  But  when  you  have  onoe  arrived  at  the  oon- 
dudon  that  there  has  been  a  fixed  and  settled  intention 
of  permanently  residing  in  a  new  place,  coupled  with  an 
actual  residenoe  in  that  new  place,  then  the  change  of 
domicile  is  effected,  and  change  of  domidle  onoe  effected 
will  not  be  undone  by  mere  subsequent  fluctuationa  of 
opinion  on  the  part  of  the  settler  as  to  whether  his 
choice  of  the  new  residenoe  has  been  wise,  or  by  expres- 
dons  whioh  lead  one  to  think  that  he.  entertained  vague 
and  floating  ideseof  going  to  redde  elsewhere,  [His 
lordship  then  referred  to  the  evidence,  and  expreesed  his 
oonourrenoe  with  the  condasion  arrived  at  by  the  Lord 
Justice.] 


Fbt,  L.J. — ^I  am  of  the  same  opinion,  and  I  shall 
endeavour  to  be  short  in  stating  the  oondudona  I  have 
arrived  at.  [His  lordship  then  dealt  with  the  evidenoe, 
and  stated  his  condudon  that  the  testator  intended  to 
make  Germany  his  permanent  home.] 

Appeal  dUmi$»ed. 

Solidtor  for  the  appellant,  E.  W.  OhaUerUm. 

Solidtor  for  the  respondent,  F,  Swmt. 


Bankruptcy.  Jan.  80,  30, 

Ex  parte  Btbns. 
In  re  Bubbeh.  («.) 

BiXl  of  eaXe-^AwAdance  in  pari — ilM^menf  of  chatteU 
eiher  than  pereonal  chattide'^Beverance  ofcovenanU — 
Bilii  of  Sale  Ad  (1878)  Amendment  Aet,  1882  (46  A 
46  Viet.  c.  43),  $$.  6,  9— Bi^^s  of  Sale  Act,  1878  (41  A 
42  Vid.  c.  31),  M.  4,  6. 

A  hill  of  tale  not  made  in  aeeordanoe  with  the 
etatutory  form  purported  to  ossiya,  o^ofij^  wOh  perianal 
chattekf  certain  miaehineryt  Mng  property  other  than 
pereonal  chaUeie. 

Held,  that,  a§  the  legal  paH  of  the  eeeuriiy  ocnM  he 
eevered  from  the  illegal,  the  eeeurity  wae  good  aetothe 
machinery, 

Davies  v.  Bees,  84  W.  B.  573,  17  Q.  B.  D.  408,  dis- 
tingviUhed. 

Appeal  from  the  decision  of  the  Divisional  Oourt 
(Gave  and  A.  L.  Smith,  JJ.,  reported  anU,   p.   128  ) 
affirming  the  decision  of  the  county  court  Judge  dedaring 
a  biU  of  sde  void. 

The  relevant  facts  of  this  case  were  as  follows :— On 
June  25, 1886,  Burdett  executed  to  Byrne  ft  Furae  a 
deed  of  security.  By  this  deed,  in  consideration  of  goods 
of  the  value  of  £50  to  be  immediately  deliverad  to 
Burdett  by  Byrne  k  Furze,  and  of  £150  due  from 
Burdett  to  them  for  money  lent,  Burdett  assigned  to 
Byrne  ft  Fuize  certain  chattels  described  in  the 
schedule  aa  securify  for  £200  and  interest,  and  by  the 
deed  the  borrower  declared  that  he  would  pay  the  £200 
and  interest  by  certain  instdments.  It  was  admitted  on 
the  one  hand  that  the  bill  of  sde  did  not  comply  with 
the  terms  of  the  Bills  of  Sde  Act,  1882,  and,  on  the 
other,  that  amongst  the  property  described  in  the 
schedule  there  was  trade  maobiaery  within  the  exception 
in  the  5th  section  of  the  Act  of  1882,  and  thertttore, 
not  personal  ohattds  for  the  purposes  of  that  Act. 

Boheon,  for  the  bill  of  sde  holder.— The  bill  of  sale 
may  be  void  aa  far  as  the  persond  chattels  are  concerned, 
but  the  machinery  which  is  here  separatdy  assigned  is 
not  to  be  considered  personal  chattels  by  section  4  of 
the  Bills  of  Sde  Aot,  1878 :  BoherU  v.  Boherte,  82  W.  B. 
605,  13  a.  B.  D.  794.    The  bill  of  sde  is  good  aa  mort- 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Barrister-at-Law. 
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gage  of  the  machinery :  In  re  (yDwyBr,  L.  B.  1  Ir.  19. 
The  case  of  Davie$  ▼.  See$^  84  W.  B.  678, 17  Q.  B.  D. 
408,  Is  distinguiflhable.  8o  a  bill  of  sale  for  transferring 
the  property  in  a  ship  by  way  of  mortgage  was  held 
void  for  want  of  reciting  the  oertlfloate  of  registry,  yet 
the  mortgagor  was  liable  to  be  sned  npon  his  personal 
coTenant  in  the  same  to  repay  the  money  lent :  Kerriion 
▼.  Cole,  8  East  281 ;  Davenport  ▼.  WhUmore,  2  MjL  ft 
Or.  177. 

B.  T.  IMdf  Q.C.,  and  Eerheri  Beed,  for  the  teastee.— 
This  bill  of  sale  Is  void  under  the  case  of  Daivieev,  Beei, 
there  is  one  assignment  of  the  personal  chattels  and 
maohinery  whidh  are  comprised  in  one  lohednle ;  the 
oovenants  are  not  separable/and  the  aToidanoe,  being  by 
statute,  destroys  the  Talidity  of  the  whole  seouity :  Pctyne 
▼.  Mayor  of  Brecon,  6  W.  B.  801, 3  H.  ft  N.  572;  Ffeker- 
ing  ▼.  n/raconibe  Bailway,  16  W.  B.  458,  L.  B.  3  0.  P. 
235,  250. 

Bobeon  replied. 

Jan.  30. — ^Fbt,  L.  J.,  read  the  Judgment  of  the  Oovbt 
(Lord  EsBBB,  M.B.,  and  Fbt  and  Lopbs,  L.JJ.)*  After 
stating  the  facta  as  abo?e,  and  saying  that  the  bill  of 
sale  was  plainly  Toid  nnder  section  9  of  the  Bills  of 
Sale  Aet|  1882,  so  far  as  regarded  the  personal  chattels^ 
his  lordship  proceeded: — ^We  will  first  consider  the 
qaestion  as  to  whether  the  bill  of  sale  is  equally  ?old  as 
regards  the  properties  iHiioh  are  not  personal  chattels 
upon  principle.  In  our  Judgment,  danses  in  statutes 
a?oiding  transactions  or  Instmmsnts  are  to  be  Interpreted 
with  reference  to  the  purpose  for  which  they  are  in- 
serted, and  when  open  to  question  are  to  recei?e  a  wide 
or  limited  construction,  according  as  the  one  or  the  other 
will  best  effectuate  the  purpose  of  the  statute  (per  Turner, 
L.J.,  in  Joriin  v.  South-EasUrn  BaUway  Co.,  3  W.  B. 
190,  6  De  G.  M.  ft  G.  275).  Furthermore,  we  adopt  the 
language  of  Willes,  J.,  in  Fukering  ▼.  llfraoomhe  BaiU 
VMy  Oo.,  18  W.  B.  458,  L.  B.  3  0.  P.  235,  250,  where 
he  said  that  **  the  general  rule  Is  that  when  you  cannot 
set er  the  illegal  from  the  legal  part  of  a  ooTcnant  the 
contract  is  altogether  Toid ;  but  where  you  can  soTer 
them,  whether  the  illegality  be  created  by  statute  or  by 
the  ccBunon  law,  you  may  reject  the  bad  part  and 
retain  the  good." 

What,  then,  was  the  object  and  purpose  of  the  Legis- 
lature in  enacting,  by  section  9  of  the  statute  of  1882, 
that  all  bills  of  sale  not  in  accordance  with  the  scheduled 
form  should  be  void  f  It  was  to  impose  certain  con- 
ditions and  terms  on  instruments  by  which  securities 
were  created  on  personal  property  without  the  transfer 
of  the  property.  The  Lsgislature  were  not  concerned, 
and  the  statute  is  not  concerned,  with  the  borrowing  on 
real  estate  or  on  chattels  real,  or  on  chattels  excepted 
from  its  operation  by  section  5,  or  with  the  forms  of 
the  instruments  by  which  such  borrowing  may  be 
effected.  We  ought,  therefore,  in  our  opinion,  tf  the 
language  of  the  statute  be  open  to  that  construction,  to 
lean  towards  construing  the  statute  as  affecting  securities 
on  personal  chattels  only,  and  not  securities  on  other 
kinds  of  property.  Now,  in  our  opinion,  not  only  do 
the  words  of  the  statute  make  this  construction  possible, 
but  they  lean  towards  it,  for  what  is  avoided  is  the  bill  of 
sale,  and  not  any  instrument,  howerer  complicated  or 
comprehensive  its  nature,  of  which  a  bill  of  sale  is  part. 
But  then  arises  the  questiony  Oan  the  illagal  part  of  the 
security  be  serered  from  the  legal  P  In  our  opfaiion  the 
nature  of  the  instrument  in  question  permits  such  a 
severance  to  be  made,  because  a  security  given  on  prop- 
erties A,  B,  and  0  is  a  security  for  the  whole  amount  on 
each  of  the  three  properties,  and  on  every  part  of  each 
of  them.  The  ezdslon  of  one  property,  in  lew,  bj  a 
atatute,  or,  in  fact,  by  an  earthquake,  effects  a  separa- 
tion between  the  properties  and  withdiraws  one  of  them 
from  the  opeiatimi  of  the  instrument,  but  leaves  the 


instrument  intact  and  still  operative  as  regaids  the  nit* 
In  our  opinion,  therefore,  the  elimination  of  the  penonal 
chattels  from  tho  security  leaves  it  good  sa  to  tlu 
machinery,  which  is  not  a  chattel  for  the  piurpoM  of 
the  Bills  of  Sale  Act. 

On  principle,  therefore,  we  think  the  deddon  of 
the  court  below  Is  not  correct.  But  that  dedaion 
proceeds,  not  upon  principle,  but  on  tiie  antbontj  of 
the  case  of  Daviei  v.  Beei,  which  was  binding  on 
the  Divisional  Oourt  and  is  binding  on  this  ooart.  In 
that  case  the  court  dedded  that,  where  a  Ull  of  Mile 
contained  a  covenant  to  pay,  and  an  assignmont  of 
chattels  personal  and  of  no  other  property,  and  «m 
bad  under  the  statute  as  an  assigument,  the  eofoniatto 
pay  was  also  avoided  by  the  9th  section  of  the  itatais. 
The  court  decided  that  the  whole  of  the  instnunait 
then  in  question  was  void,  not  that  the  whole  of  efM7 
instmment  in  which  a  void  bill  of  sale  may  be  embodied 
is  also  necessarily  void.  The  principle  of  that  deeiifaa 
we  take  to  be  this  :  that  the  9th  section  made  the  wbflh 
of  a  bill  of  sale,  as  those  words  were  used  in  the  sectiia, 
and  not  merely  the  assignment  oontalned  in  it,  fold,« 
was  shown  by  a  comparison  of  the  language  of  thettk 
and  9th  sections ;  that  the  same  9th  section  shom^ij 
its  reference  to  the  schedule,  what  ft  meant  by  a  Iflflf 
sale  ;  and  that  on  reference  it  appeared  that  a  couMit 
to  pay  was  an  integral  part  of  the  form,  and,  thenlvi) 
of  a  bill  of  sale  within  that  section.  There  wen  ta 
possible  areas  over  which  the  avoidance  might  opentfr* 
viz.  (1)  the  assigument  of  chattels  only,  or  (2)  eray- 
thing  which  appeared  as  part  of  a  bill  of  ssle  intli 
scheduled  form,  or  (8)  every  part  of  every  instxiuMit 
in  which  a  bill  of  sale  might  be  contained.  Hie  eosH 
rejected  the  first  as  too  narrow,  but  did  not  accept  ifct 
third,  which,  we  think,  would  have  been  too  wide. 

For  these  reasons  we  are  of  opinion  that  the  deed  ■ 
this  case  was  not  avoided  by  the  statute  as  regaidi  Aj 
chattels  excepted  from  its  operation  by  the  5th  ssotioia 
the  Act,  and  that  the  appeal  should  be  allowed. 

Solicitor  for  the  bill  of  sale  holder,  Bumty* 

Solicitors  for  the  trustee,  Thomion  S  Wmrd. 


Bankruptcy.  /"^ 

In  r$  Lova. 
Ex  parte  Cvdbivosd.  («.] 

Banirupky  Ad,  1883  (46  S  47  Vid,  &  fit)^  «•  ^ 
PeMioning  orodUor^i  deU^AmowU  rf^-Cm  V 
oborHve  taaeoum/on. 

The  eosU  of  an  a^orfive  eaweulfon  oaiMd  k  ^^^  ** 
ajudgmmt  debt  ao  a»  to  nudse  tip  the  amemi^^^'^fj^ 
to  enable  a  credUor  to  potUUm  wider  seeNoa  «  o/  tM 
Bankruptey  Act,  1883.  j 

This  was  an  appeal  by  the  debtor  from  a  leocnfll 
order  made  by  Mr.  Begistrar  HasUtt.  ^ 

The  petitioning  creditors  had  obtained  a  Jadgn«^  j 
J649  8s.  They  issued  ezeontioii  by  way  of  A^ 
which  proved  abortive,  the  costs  of  issuing  ^"^ 
amounted  to  £1  6s.,  making  the  petitioaeis'  ti 
£60  13s. 

ChanneO,  Q.C.,  and  Teiverton,  for  the  dabtot- 
section  6  of  the  Bankruptcy  Aot,  1883,  ''a  cred 
shall  not  be  entitled  to  present  a  bankruptcy  petit 
against  a  debtor  unless  ...  (6)  the  debt  u 
liquidated  sum  payable  either  immediately  or  at  ec 
future  time."  The  costs  of  issuing  an  execution  are  I 
<*  a  liquidated  sum  payable  "  by  the  debtor.    SacMj 

(a).  Bepoited  by  A.  H.  Toud,  Esq., 
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Ik  si  Stiaiukif  '*  TnxiN  "  Oo.  (Ldcitxd)*— Iv  lui  liLiwiLLnr. 


^IGK  OOUKT. 


na  Mft  a  debt  far  widoh  an  Mtion  oan  be  brought 
n^an  cn^jreooYenUe  oat  of  the  piooeede  of  the  exe« 
ntioB,  and  if  there  ie  a  retam  of  «U4^  iona  the  ooete 
m  not  zeoofazaUe  at  all  Ord.  42,  r.  15,  of  the  Bulea 
of  Oonrt  m  eqniTslent  to  aaotion  123  of  the  Oommoa  Law 
hoofldiue  Aot  of  1852.  whioh  dealf  with  the  power  of 
ntefaiiBg  the  eoets  oat  of  the  levy*    The  interpretation 

fit  i^n  that  eeotion  in  Marquii  of  8ali$hwry  ▼.  Bay^ 
W.  B.  462,  8  O.  B.  K.  a  193,  which  decided  that  the 
tspeaaM  of  a  previoiu  aborUre  A.  /a.  cannot  be  taken 
undn  aeo. M.  ia  in  onr  faTonr. 


Bi.B.141 


Emm  T.  Ttmng^  ^  W.  B.  788,  1 


A  Btd,  lor  the  Judgment  creditors.  —  There  i« 
no  dirtlBot  aathoritj  on  the  point,  bat  BayUy  ▼• 
Pktt,  8  id.  ft  XL  272,  Menu  to  show  that  the 
debtor  b  nder  a  liability  to  pay  theae  oocti.  The 
atatatt  4S  Geo.  8,  c  40,  gave  the  plaintilf  power  to 
reooiwttam,  and  tiiougfa  that  statute  has  been  repealed, 
Old.  4S,  r.  16,  seuna  to  oo?er  the  oaae.  In  Ex  parte 
timptd  lean  Co.,  In  re  BuUen,  20  W.  B.  1028,  L.  B. 
7  Oh.  App.  732,  where  the  sheriff  levied  for  a  debt,  and 
the  MUi  taken,  indoding  the  costs  of  the  execution 
annuited  to  o?«r  £50,  thoagh  the  debt  itself  was  less 
fhn  that  som.  Section  87  of  the  Bankruptcy  Act  of 
1M2  tVBttBd,  there  haTing  been  an  "  execution  for  a 
vun  fiwieiling  £50  in  reapeot  of  a  Judgment.'* 

LaidluiB,lL&.— It  aeema  to  mo  that  the  case  of 
lord  SoKiWy  ?.  May,  whioh  has  been  cited  to  us,  is 
oondosiie  to  siiov  tbat  the  costs  of  an  execution  cannot 
be  BBeofend  eehennse  than  out  of  the  proceeds  of  the 
Isfj.  It  tbst  ji  ao^  those  expenses  cannot  be  added  to 
Ito  snooat  mantioned  in  the  statute  as  neceasary  to 
Mudtnto  m  solBeient  petitioning  creditor's  debt  The 
tbeaUowed. 


9n  tad  Iioras,  I1.JJ.,  concurred. 

aoUdlQr  for  the  appellant,  B.  Daviei. 

9Mtm  te  tho  reapondents,  Oreahafi^  <l  Daviet. 


Jan.  28. 


AiCt  Court  of  Wwtitt. 

CSksfcDif.l  """ 

M  r$  BxBAMflHiP  ''  TiXEAK  "  Go.  (Lixizsd).  («.) 
ftmMob  Jcini^itoek  company'^  Voluntary  urinding  up 
-Special  reiolution — Stay  of  proceedinge — Petition 
iytiamdaior^Oofnpaniee  ^e<;  1862  (25  ^  26  Vict. 
<L  89),  as.  89, 138. 

Theoemi  hae,  under  eedione  89  and  138  of  the  Com' 
jeeim  Ad^  1862,  fmriadiction  to  $tay  prooeedinge  in  the 
^■haiary  winding  up  of  a  company. 

Ha  Aanholdera  of  the  aboTo-named  company  passed 
^iiaAilnaolittlon  for  the  Toluntary  winding  up  of  the 
^^■|M7,  and  a  liquidator  waa  duly  appointed. 
_  jt  yw  atterwands  dealied  to  atay  proceedings  in  the 
Viimaqr  winding  v^  and  thia  petition  waa  preaented 
te  that  ftrpoee  by  tho  liquidator.  The  efidenoe  ahowed 
Ithat  aD  osditoBi  ocoaented,  but  no  one  waa  aer? ed  with 


Q.a.,  and  F.  B.  Palmer^  for  the  petition, 
loOieOompaaiea  Act,  1862  (26  ft  26  Vict.  c. 
aa89,138. 

fbom,  J.,  made  tho  order  upon  the  petition  as  asked. 
iJiaitaia,  Demean,  Oibmm,  A  M^mJ/. 

MBaported  bgr  A.  p.  MaoLiJunri  £bq.»  Baiii«fe«r-at- 


Deo.  9, 15. 


Ohan.  DiT.  \ 
Stirling,  J.  j 

In  re  Lunnujar. 
LuEwsLLnr  «.  Whjjaics.  («.) 

Tenant  /or  life^Qrowing  tiniber^Applieaiion  of 
**eapiidl  m&ney ''^Payment  of  **eoete  incidental  to 
the  eooereiee  of  any  power "  under  the  SeHUd  Land 
AC^^Diffsrenoe  between  party  and  party  and  eolicitor 
and  client  coete^SetOed  Land  Act,  1882, 1.  21,  iub- 
eeoUone  9, 10. 

A  tenant  for  life  wae  authorized  ly  the  wHl  to  fell 
timber  beginning  to  decay  and  eeU  the  eame  for  hie  own 
benefit. 

Held,  upon  a  tale,  under  the  Settled  Land  Act,  of  the 
land  and  the  timber,  tome  of  which  wat  decaying,  but 
had  never  been  tevered,  thett  the  tenant  for  life  had 
never  become  abtdutely  entitled  to  any  of  the  timber, 
and  wat  not,  ther^ore,  entitled  to  any  part  of  the  pur- 
chaee^money  of  the  tinier,  either  by  virtite  of  tJhe  will  or 
the  Settled  Land  Act. 

Cottt  properly  incurred  by  a  tenant  for  life  in  ds- 
f ending  an  action  to  reetrain  the  exercite  of  hit  power  of 
tale  are  cottt  incidental  to  the  eaoercite  of  hit  powert,  in 
diteharge  of  whioh  capital  money  may  be  applied  under 
teetion  21,  tt/^-tection  9,  of  the  Settled  Land  Act,  1882. 

An  action  by  remaindermen  to  rettrain  trutteet  and 
the  tenant  for  life  from  eoBcrdeing  a  power  of  tale  under 
a  wiU  wae  ditmitted,  with  cottt.  While  the  proceedinge 
were  pending,  the  Settled  Land  Act  came  into  operation, 
and  the  property  wat  tubtequeatly  told  under  the  powert 
of  that  Act. 

Held,  that  the  tenant  for  life  wat  entitled  to  have  paid 
to  him  out  of  the  purchaee^money  the  difference  between 
hit  party  and  party  and  tolieitor  and  eUent  cottt  of  to 
much  of  the  action  at  reMed  to  the  exercite  of  hit  powert 
under  the  Ad. 

Certain  freehold  and  copyhold  hereditamenta  were 
doYised  by  the  will  of  the  Be?.  Henry  Uewellin,  who 
died  in  1838,  to  the  uae  of  £•  T.  liewellin  during  his 
life,  with  dirers  remainders  o?er,  and  the  will  gave  the 
trustees,  at  the  request  of  the  tenant  for  life,  power  to 
sell  the  same. 

The  will  also  contained  a  declaration  that  no  tenant 
for  life  in  possession  of  the  real  estate  should  have  power 
to  commit  any  manner  of  waste,  spoil,  or  destruction 
upon  the  same  or  any  part  thereof,  except  that  he  or  she 
might  fell  and  cut  any  timber  or  other  trees  whioh 
might  begin  to  decay,  or  which  might  materially  injura 
the  underwood,  and  might  aell  and  dispose  of  the  same 
and  apply  the  produce  to  his  or  her  own  use. 

In  the  year  1881  the  trustees,  at  the  request  of  the 
tenant  for  life,  determined  to  exercise  their  power  of 
sale.  An  action  (Thomatw.  WUUamt,  31  W.  B.  943, 
24  Ob.  D.  558)  was  thereupon  commenced  by  the  re- 
maindermen against  the  trustees  and  the  tenant  for  Uf e 
to  restrain  tham  from  selling.  The  action  was  dismissed 
with  costs  on  the  21st  of  March,  1883,  and  on  the  21st 
of  May,  1884,  an  appeal  from  that  decision  was  also 
dismissed.  The  tenant  for  life  accordingly  became  en- 
titled to  party  and  party  costs  of  that  action. 

On  the  15th  of  December,  1885,  the  Settled  Land 
Act  having  in  the  meanwhile  come  into  operation,  the 
property  was  sold  by  auction  under  the  combined 
powers  of  that  Act  and  of  the  will,  one  of  the  conditions 
of  sale  being  that  tho  timber  was  to  be  purchased  at  a 
▼alaatioD.  The  purchase-mon^  of  the  land  was 
£18,000  and  the  Taluatlon  of  tho  timber  amounted  to 
£1,404  12s. 

Of  thU  £1,404  12s.  the  tenant  for  Ufe  claimed 
£787  18s.  8d.,  as  representing  timber  which  at  the  time 
of  the  sale  had  begun  to  decay  and  was  materially 

(o.)  Bq^orted  by  U  S.  Bbuxowb,  aiq.«  Baidstec-at-Uif* 
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injuriog  the  underwood,  and  he  also  daimed  to  be  en- 
titled to  a  further  mm  of  £164  Ss.  4d.,  being  one 
quattar  of  the  balance  of  the  pnxohase'-monejr  of  the 
timber,  under  aeotion  85  of  the  Settled  Land  Act.  The 
tenant  for  life  further  olaimed  to  be  paid  out  of  the 
said  puTohaae-moneje  the  diiferenoe  between  hie  partj 
and  party  and  eoUoitor  and  olient  coeti  of  the  action  of 
Thomas  ▼.  WiUiams^  and  anj- party  and  party  coets 
which  it  might  be  found  ImpoBaible  to  obtain  from  the 
plaintifEB  in  that  action. 

An  originating  summons  was  taken  out  by  the  tenant 
for  life  to  determine  these  questions  and  for  other  pur- 
poses. The  summons  was  adjourned  into  court,  and  now 
came  on  for  hearing. 

Section  35  of  the  SetUed  Land  Act  is  as  follows  :— 
"Where  a  tenant  for  life  is  impeachable'  for  waste  in 
respect  of  timber  and  there  is  on  the  settled  land  timber 
ripe  and  fit  for  cutting,  the  tenant  for  life,  on  obtaining 
the  consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  court,  may  cut  and  sell  that  timber  or  any 
part  thereof.  Three  fourth  parts  of  the  net  prooeeds  of 
the  sale  shall  be  set  aside  as  and  be  capital  money 
arising  under  this  Act,  and  the  other  fourth  part  shall 
go  as  rents  and  profits." 

IVarsoit,  Q,0.,  and  MuUigan  {O.  Gurdan  with  them), 
argued,  as  to  the  question  with  regard  to  the  costs,  that 
section  53  of  the  Settled  Land  Act  constituted  the  tenant 
for  life  a  trustee,  and  that,  consequentlyi  he  had  the 
same  rights  as  a  trustee  would  ha?e  to  be  indemnified 
out  of  the  trust  estate  for  every  liability  as  to  costs. 

They  cited  8ehrig?Ur.  Thomion^W.  ^.,  1885,  p.  176. 

B,  B.  Rogeri,  for  the  trustees. 

HaUing$,  Q.C,  and  (7.  Jame$f  for  remaindermen, 
dted,  with  regard  to  the  question  as  to  the  timber, 
CockereJl  ▼.  Cholmelley,  10  B.  ft  0.  564,  1  B.  ft  M.  418,  1 
01.  ft  F.  60;  CJiolmeUey  ▼.  Paxton^  3  Bing.  207; 
Wolf  T.  HiU,  2  Sw.  149n. ;  Doran  ▼.  WilUhire,  3  lb. 
699. 

Pearafm^  Q.G.,  replied. 

[Stirling,  J.,  in  the  course  of  the  argument,  referred 
to  WaUer$  ?.  Woodbridge,  86  W.  B.  469,  7  Oh.  D.  504.] 

Stibuno,  J.  (after  stating  the  facts,  proceeded)—- 
There  were  not  in  this  case  separate  sales  of  the  land 
and  of  the  timber.  The  conditions  of  sale  provided  that 
the  highest  bidder  should  take  the  land,  and  pay  for  the 
timber  at  a  ?aluation.  The  amount  of  the  ralnation  was 
really  an  addition  to  the  price,  and  must,  I  think,  be 
treated  as  capital  money  under  section  21  of  the  Settled 
Land  Act.  The  tenant  for  life  can,  therefore,  only 
claim  it  if  he  can  make  out  that  he  is  entitled  under 
sub-section  9  of  that  section,  which  proTides  that  capital 
money  arising  under  the  Act  may  be  applied  **  in  pay- 
ment to  any  person  beoomiog  absolutely  entitled."  Was, 
then,  the  tenant  for  life,  when  he  sold,  absolutely 
entitled  to  the  timber?  I  think  he  was  not.  Many 
oases  ha?e  been  dted  to  show  that  growing  timber  is 
part  of  the  inheritance,  and  I  need  only  refer  in  addition 
to  Swinbum  ▼.  Aimlie,  33  W.  B.  910,  30  Oh.  D.  485. 
In  that  case  Ootton,  LJ.,  said  :— "Trees  which  are 
severed  from  the  soil  are  personal  estate,  and  trees  which 
are  not  severed  belong  to  the  inheritance.  The  life  and 
growth  certainly  afford  no  test  as  to  whether  a  tree  is  or 
Jb  not  affixed  to  the  soil."  E?en  trees  which  are  dead,  so 
long  as  they  remain  aifixed  to  the  soil,  form  part  of  the 
inheritance.  So  long,  therefore,  as  timber  remains  un* 
scTered,  the  tenant  for  life  is  not  absolutely  entitled  to 
it.  In  the  present  case  the  timber  had  not  been  serered 
at  the  date  of  the  sale,  nor,  as  regards  the  Settled  Land 
Act,  had  the  tenant  for  life  obtained  the  consent  of 
the  trustees  to  the  se? eranoe.  All  he  had  obtained  was 
fhdr  oonaent  to  tlie  ade.    Ho  is^  fhenf ore^  in  the  poii- 


tion  which  a  tenant  for  life,  impeachable  for  wsste^  idltng 
under  a  power,  occupied  under  the  old  law,  a  podtica 
which  is  exemplified  by  Daran  ▼.  WttUhirt.  Hsneiw 
became  absolutely  entitled  to  any  part  of  the  timber, 
and  the  first  claim,  therefore,  fails. 

The  question  whether  the  tenant  for  life  Ib  entitlfld  to 
the  difference  between  his  party  and  party  and  iolidlor 
and  client  costs   of  the  action  of  Thoma$  t.  WUUomt 
depends  upon  the  Settied  Land  Act.    It  was  eontttded 
that,  by  Tirtue  of  section  53,  the  tenant  for  Ufo  h  a 
trustee,  and  as   such  entitled  to  his  coete.   It  h  not 
necessary  to  dedde   this  point,  but  my  fiew  ii  nQui 
against  it,  for  I   regard  section  53  as  casting  upos  a 
tenant  for  life   the  responsibilities  of  a  trustee  nthw 
than  as  conferring  any  rights  upon  him.    The  qaeitkm 
in  this  case  seems  really  to  depend  upon  section  21,  lob- 
sectiou  10,  of  the  Act,  which  allows  capital  monej  to  be 
applied  in  payment  of  costs,  charges,  and  ezpenMs  of 
or  incidental  to  the    exercise  of  any  of  the  povenn 
the  execution  of  any  of  the  pro?isions  of  the  Aet  I 
ha? e  to  consider  what  force  is  to  be  giren  to  the  wid 
"  incidental."     It  seems  to  me  that  the  meaning  ii  U 
the  tenant  for  life  is  to  have,  not  merely  costs,  chasaip 
and  expenses  which  directly  and  necessarily  aiiie  oit  of 
the  exercise  of  the  powers  or  profisions  of  the  M^ 
also  those  which  are  incurred  casually  and  inddatfi 
in  the  course  of  that  exerdse.    The  costs  now  ia^i'^ 
tion  may  be  described  as  incidental  to  the  exerdie  ottk 
power   of  sale.    They  were  incurred  in  remofiijS  * 
obstacle  improperly  placed  in  the  way  of  the  exeidie  i 
the  power  of  sale  by  the  remaindermen.    A  tnutee  I 
entitled  in  an  ordinary  case  to  recoTer  the  coetiofa 
action  properly  defended  by  him.    That  is  illiistiatad  tf 
WdUera  ▼.  Woodbridge,  That  is  not  entirely  thii  oseejj 
cause  here  the  action  was  brought  against  both  the  tag 
for  life  and  the  trustees,  and  was  before  the  SflWt 
Land  Act  cf^^e  into  operation.     The  tenant  for  tt  a 
not,  I  think,  entiUed  to  all  the  costs,  for  that  woalAM 
contrary  to    section  55,   sub-section  3.     The  tiM 
master  must  tax  the  costs  of  so  much  of  the  m^  f| 
related  to  the  exerdse  of  the  power  under  the  Art|M^ 
then  ascertain  what  are  the  party  and  party  coeti^'j* 
have  been  paid  to  the  tenant  for  life  and  are  sttdhn* 
able  to  the  same  subjeot-niatter,  and  the  diflersnoewl 
be  paid  to  the  tenant  for  life  as  inddentalto  the  eaatm 
of  his  power  of  sale  under  the  Act. 

Solidiors,  Jama  Neal;  EidadaU  <ft  Son,  for  Grm  k 
Orover,  Oardiff  ;  J7.  A.  BtepheM^  for  Fnmoii  /M^ 
Swansea. 


Ohan.  Dif.l  ^^^f^ 

Stirling.  J.  i 

In  re  Hobheb. 
Ea&letov  v.  Hobker.  (a.) 

WiU-^Coruiruction--*'  Children  ''—lUegiUxMU  cMMr« 
— "  Bepre$9nJUai»e9:* 

A  UaUUor,  hg  hi$  wiU,  dated  in  1868,  ^  9^ 
hi$  reMuary  real  and  penonai  eUaU  to  tnuim  o»  M 
for  Bale,  eanvertion,  and  invettmeni,  directed  hie  *«<<>' 
to  atand  possessed  of  a  certain  ehare  in  the  trudfi^^ 
iruit  topay  the  inoome  thereof*'  to  my  eieter  C^  the  wifn 
T.  H.;*  dwringher  life,  and,  after  her  death,  topay  m 
divide  the  ehare  unto  and  between  aU  *'her  chiUrm 
w?u>  ihould  he  living  at  her  deeeaee,  and  Che  **  f^ 
eentaUvee**  ofeueh  of  them  ae  ehauld  have  died  inh 
lifetime  leaving  ieeue  living  at  her  deeeaee,  who  iM 
have  attained  the  age  of  twenty  •one  yeare,  ''sgtx^ 

(a.)  Beported  by  0.  Hbsubt  Bbowh*  Eaq.*  Bndatar-^ 
Law. 
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litfi  nd  ikare  aUke^  hui  Bo^  nmfertJuIeai,  that  the 
rtpnmkiive  or  repreamUcUivei  of  euoh  of  them  9o  dying 
Ml  tak  oidy  the  ihare  to  which  the  deeeaeed  chiid 
wM  have  been  entUUd  Jiad  he  or  ehe  iurviued  *'  C, 

C.wtunatthe  wife  of  T.  H.  at  the  date  of  the  wUl  or 
gt  My  dktr  time,  T.  H,  ukm,  prewiouely  to  1845, 
■amed  lo  aMther  woman,  who  was,  at  the  d(Ue  of  the 
M,  hmag  and  kis  lawful  wife.  In  1845  (7.  went  to 
Hh  vd&  7.  ff.t  vrith  whom  ehe  cohabited  from  that 
time  down  (o  her  death  in  1886.  Of  thie  union  eeveral 
chUdmnwnlom,  Theteetator  knew  all  t?^  circum- 
itoMct  ef  fki  eaas»  viHted  hie  eider,  w€»  on  intimate 
term  with  f.  jT.,  and  reeogniaed  the  children  a»  hie 
nephem  ni  nieoea, 

BeU,  M  the  illegitimate  children  of  C.  and  T.  H. 
were  mCbmU  oimI  were  enttHed  to  take  under  the  wilL 

Hin  f.  Oraok,  S2  fF.  £.  137,  6  E.  S  I.  App.  265, 
diecuttei  eMdfeil&wed, 

Bdd,  ako,  that  the  word  "  repreeentativet "  muet  he 
eomttnuiu  next  of  kin  or  as  deeeendante  {which  of  the 
twowBtnet,  in  ^ie  ease,  material),  and  not  ae  *' exeeu' 
ton  or  odmiiMraiarB,^ 

Adjouned  lommoDs. 

Cbnlse  Palmer  Horaer,  bj  bis  will  dated  the  2Ut  of 

Zwanaxf,  1868,  devised  and  bequeathed  hia  resldaarj 

mi  end  penonel  estate  to  trusteee  upon  trust  to  sell 

and  eoavect  ^a  sane  into  money,  and  to  iavest  the 

pioseeds  theieoft  as  tbarein  mentioned,  and  he  directed 

bis  ssH  tnatees  to  stand  possessed  of  the  said  moneys 

and  iavestmentB  as  to  one-third  part  thereof  to  pay  the 

incoaie  to  Ms  tootber,  William  Homer,  for  Ufa,  and 

aftsrbbdeeaass  "to  pay  and  divide  the  said  third  part 

oali^  between,  and  amongst  all  his  children  who  shall  be 

Ufbg  St  the  time  of  hit  decease,  and  the  representatifes 

cimeh  of  them  as  may  ha?e  died  in  his  lifetime,  who 

s&aO  hecre  attained  the  age  of  twenty-one  years,  equally, 

shass  and  sbare  alike,  but  so,  nsTertheless,  that  the 

tfTe  or  fepreaentatifes  of  such  of  them  so 


t^Bg  than  take  only  the  share  to  which  the  deceased 

«ifldwoaId  have  been  entitled  had  he  or  she  survi?ed  the 

aattmnitti  Homer,  and,  if  there  shall  be  but  one  such 

^fld^  tbai  I  give  and  bequeath  the  whole  of  such  third 

pvtts«ehmily  child.    And  I  direct  my  ^aid  trastees 

to  ilMd  posaeased  of  one  other  third  part  of  my  said 

laUasiy  srtate  upon  the  like  trusts  for  the  benefit  of 

ny  iiiter  GharIo€te»  the  wife  of  Thomas  Horaer,  and 

bereUktorehfldren,  as  are  hereinbefore  expressed  con- 

eeiBJBg  Biy  said  brother,  William  Horner,  and  his  child  or 

eUUreB,  aad  to  atand  posseesed  of  one  other  third  part 

of  say  said  residuary  estate  upon  the  like  trusts  for  my 

ester,  Sarah  Oarpenter,  widow,  and  her  child  or  children. 

iad  I  direct  that  the  interests  of   each  of   my  said 

nsten  under  this  my  wQl  shall  be  paid  to,  and  taken 

^',  her  for  her  sole  and  separate  use,  free  from  marital 

t^tnk  aad  without  power  of  anticipation,  and  that  her 

■ta  nestpt  aball  be  a  sufildent  discharge  for  the  same." 

Ihe  tsstator  died  on  the  22nd  of  February,   1870. 

Bk  win  was    proved    shortly    afterwards.     Oharlotte 

HasisrwasBot  the  wife  of  Thomas  Horner  at  the  date 

of  theirillor  at  any  other  time.    Thomas  Homer  was 

■otiisd  Wore  the  year  1845  to  another  woman,  who 

wo  Mag  and  bio  lawful  wife  at  the  date  of  the  will. 

!■  the  jmt  1845   Oharlotte  Horner  loft  her  father's 

*  end  from  that  time  to  her  death,  which  happened 

aoih  of  NoTember,  1886,  she  cohabited  with 

Bonar.    Of  this  connection  there  were  four 

two  of  whom  were  alive  at  the  date  of  the 

and  survived   the  testator,  and  the  youngest  of 

bom  in  the  year  1850.    The  testator  knew 

Eoomstanoes  of  the  case,  wss  in  the  habit  of 

;  his  lister,  was  on  intimate  terms  with  Thomas 

and  reoogniied    their    children,  though   iUe- 

I  as  his  nephews  and  nieces. 

>quostloao  anwe  lor  decision— namely  (1)  whether 


the  children  of  Thomao  and  Oharlotte  Horner  were  en- 
titled under  the  will,  notwithstanding  that  they  wera 
illegitimate ;  and  (2)  what  was  the  meaning  of  the  word 
*<  representatives  "  in  the  gift. 

A,  Whitciker,  for  t6e  executors  and  trustees  of  the 
will. 

Peareon,  Q.O*t  and  Humher,  for  the  children  of  Ohar- 
lotte and  Thomas. — On  the  first  question,  the  word  "  chil- 
dren "  may  denote  a  class  including  illegitimate  children 
when  that  is  the  plain  and  clear  intention  of  the 
testator :  HUl  v.  Crook,  22  W.  B.  137,  6  E.  &  I.  App. 
265.  There  are  two  classes  of  cases  where  the  primd 
facie  meaning  of  legitimate  children  is  departed  from— 
(1)  where  it  ia  impossible  from  the  circumstances  that 
any  legitimate  children  could  take  under  the  bequest,  as 
in  the  OBse  of  a  bequest  to  the  children  of  a  deceaaed 
person  who  had  no  legitimate  children ;  (2)  where  there 
is  on  the  face  of  the  will  a  clear  intention  to  include 
illegitimate  children  ;  and  in  order  to  interpret  the  words 
of  the  will  it  is  the  duty  of  the  court  to  have  regard  to 
the  knowledge  of  the  testator  as  to  the  state  of  the 
family  {per  Lord.  Oairns  in  HiU  v.  Crook).  In  HiU  v. 
Crook  as  in  this  caaci  the  testator,  having  f  uU  know- 
ledge of  the  facts,  described  the  mother  of  the  ille- 
gitimate children  as  the  wife  of  the  reputed  father. 
Theoe  children  take  under  the  will  ao  pereonm  deeignaice. 

They  cited  also  Dorin  v.  Dorinf  23  W.  B.  570, 
L.  B.  7  E.  ft  I.  App.  568,  673;  In  re  Brown'e 
Truet,  21  W.  B.  721,  L.  B.  16  Eq.  289;  la  re 
SwnphHee,  Smith  j.  Millidge,  24  Ob.  D.  691 ;  In  re 
Bryon,  Drummond  v.  Leigh,  80  Oh.  D.  110,  34  W.  B. 
Dig.  218 ;  In  re  Haeeldine,  Grange  v.  Sturdy,  34 
W.  B.  327,  31  Oh.  D.  511. 

Ingle  Joyce,  for  the  Attorney-Oeaeral,  adopted  tbii 
argument!  and  cited  Perkine  v.  Goodwin,  W.  N.,  1877 
p.  111. 

Graham  Boitinge,  Q.C.,  and  T.  Dale  Bart,  contra. — 
The  word  "  children  "  means  legitimate  children,  unless 
some  repugnancy  or  inconsistency  would  result  from 
that  interpretation— per  Lord  Selborne  in  Dorin  ▼. 
Dorin.  The  mere  fact  that  the  testator  has  described 
bis  sister  as  the  wife  of  Thomas  Horaer  is  not  sufficient 
to  deprive  the  word  **  children  "  of  its  ordinary  legal 
meaning :  In  re  AyM  TrueU,  24  W.  B.  202,  1  Oh.  D. 
282.  IPeareon,  Q.C—Bill  v.  Crook  was  not  cited  in 
that  case.]  SiU  v.  Crook  went  upon  the  ground  that  a 
for.n  of  marriage  bad  been  gone  through  which  the 
testator  recognized  as  constituting  a  valid  marriage; 
and  it  is  so  explained  in  Megeon  v.  BindU,  28  W.  B« 
866,  15  Oh.  D.  198,  and  In  re  BasMine,  Grange  v. 
Sturdy,  Perkine  v.  Goodwin  is  distinguishable  on  the 
same  ground.  The  result  of  the  cases  is  that  very  strong 
circumstances  are  required  to  displace  the  rule  in  favour 
of  legitimate  children.  And  the  mere  improbability  of 
the  existence  of  future  children  does  not  entitle  ille- 
gitimate children  to  take:  In  re  OverhilVe  Trust,  1 
W.  B.  208,  1  Sm.  &  G.  362  ;  Paul  v.  Children,  19 
W.  B.  941,  L.  B.  12  Eq.  16.  [Sxirlinq,  J.,  referred 
to  Theobald  on  Wills,  3rd  ed.,  p.  219,  and  Ellie  v. 
^otisfon,  27  W.  B.  501,  10  Oh.  D.  236.] 

Peareon,  Q.C.,  replied. 

Stiblinq,  J. — ^The  first  question  which  I  have  to 
decide  in  the  present  case  is.  Who  are  the  persons  to 
take  under  a  gift  in  the  testator's  will  to  the  children  of 
his  sister  Oharlotte,  described  as  the  wife  of  Thomaa 
Homei,  abe  not  having  been  the  wife  of  Thomas  Horaer 
at  the  date  of  the  will  or  at  any  other  lime.  [After 
reading  the  clauses  in  the  will  as  above  stoted,  his  lord- 
ship proceeded  as  follows :— ] .  The  facts  are  shortly 
these :  The  testator  was  bom  in  1807  and  bis  sister 
Oharlotte  in  1812.    The  testator  made  bis  wttl  in  1868. 
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Thomas  Homer  was  married  previously  to  the  year 
1846,  and  at  the  date  of  the  will  his  wife  was  still 
living.  In  1845  Gharlotte  went  to  live  with  Thomas 
Horner,  and  from  that  time  antU  her  death  eohaUted 
with  him.  There  was  not  any  nuurriage  or  oeremony  of 
marriage  between  them.  A  ceremony  of  marriage 
would  have  rendered  Thomas  Homer  liable  to  criminal 
proceedings  for  bigamy.  Of  this  connection  four  children 
were  born,  two  of  whom  died  in  the  testator's  lifetime, 
and  two  Burvived  him.  In  1868  the  youngest  of  them 
was  nineteen  years  of  age.  All  these  facts  were  known 
to  the  teptator,  who  frequently  visited  his  sister  and  was 
on  intimate  terms  with  Thomas  Homer.  It  is  clear, 
from  the  evidence,  that  he  recognized  the  children  as 
his  nephews  and  nieces,  and  that  they  had  acquired  the 
reputation  of  being  Oharlotte's  children. 

The  leading  case  on  this  subject  is  Hill  v.  OrooJc.  In 
that  case  the  testator  spoke  in  his  will  of  John  Orook  as 
his  **  son-in-law,"  and  gave  certain  property  to  trastees 
for  the  use  of  his  "  daughter  Mary,  the  wife  of  John 
Crock,"  for  her  life,  for  her  separate  use,  independently 
of  the  debts  or  control  of  "  her  present  or  any  after- 
taken  husband,"  and,  after  her  death,  in  trast  for  "  the 
child,  if  only  one,  or  all  the  children,  if  more  than  one, 
of  my  said  daughter,  Mary  Orook."  The  testator  died, 
leaving  John  and  Mary  Orook  him  surviving.  John  had 
gone  through  the  oeremony  of  marriage  with  Mary 
Orook;  but,  as  he  had  formerly  been  married  to  her 
sister,  the  union  was  not  a  lawful  marriage.  Two  chil- 
dren were  bom  of  that  union  before  the  date  of  the 
will,  and  were  recognised  by  the  testator  as  his  graud- 
children.  Other  children  were  afterwards  bom,  but 
Mary  Orook  never  had  any  legitimate  children.  The 
House  of  Lords  held  that  there  was  a  sufftcient  designa- 
tion of  the  children  of  Mary  bom  before  the  will  as  the 
intended  objects  of  the  testator's  bounty,  and  that  they 
took  under  the  gift  in  the  will.  [The  learned  Judge  then 
read  passages  from  the  Judgments  of  Lords  Ohelms- 
ford  and  Oolonsay  in  that  casci  and  continued  :^] 

And  Lord  Oaims  in  that  case  thus  atatee  the  law :  "  I 
have  referred  to  a  long  line  of  cases,  not  with  the  view 
of  finding  a  will  exactly  parallel  with  the  present,  for  that 
indeed  would  be  a  hopeless  task,  but  for  the  purpose  of 
extracting  any  principle  which  appeared  to  be  the  ratio 
decidendi  of  those  various  cases.  And  what  appears  to  me 
to  be  the  principle  which  may  fairly  be  extracted  from  the 
cases  on  the  subject  is  this — ^the  term  *  children '  in  a  will 
prima  facie  means  legitimate  children,  and  if  there  is 
nothing  more  in  the  will  the  oiroumstance  that  the  per- 
son whose  .children  are  referred  to  has  illegitimate  chil- 
dren will  not  entitle  those  illegitimate  children  to  take. 
But  •  .  .  that  primd  facie  interpretation  is  departed 
from  where  there  is  upon  the  face  of  the  will  itself, 
and  upon  a  just  and  proper  construction  and  interpreta- 
tion of  the  words  used  in  it,  an  expresiion  of  the  inten- 
tion of  the  testator  to  use  the  term  '  children '  not 
meroly  according  to  its  primd  facie  meaning  of  legiti- 
mate children,  but  according  to  a  meaning  which  will 
apply  to,  and  which  will  include,  illegitimate  children." 
And,  after  speaking  of  the  knowledge  possessed  by  the 
testator  in  that  case  as  to  the  state  of  his  family.  Lord 
Oaims  proceeds  as  follows  :^<*  It  appears  to  me  that  the 
terms  'husband '  and  *  wife." father^  and  <  mother,'  and 
'  children '  are  all  correlative  terms.  If  a  father  knows 
that  his  daughter  has  children  by  a  conneotiou  which  he 
calls  a  '  marriage '  with  a  man  whom  he  calls  her  '  hus- 
band,' terming  the  daughter  the  *  wife '  of  that  husband, 
I  am  at  a  loss  to  understand  the  meaning  of  language  if 
you  aro  not  to  impute  to  that  same  person  when  he 
speaks  of  the  'children'  of  his  daughter  this  meaning, 
that  as  he  has  termed  his  daughter  and  the  man  with 
whom  she  was  living  '  wife '  and  '  husband,'  so  alio  he 
means  to  term  the  offspring  bom  of  that  so-called 
'  marriage '  the  children  according  to  that  nomenclature. 
Tbftt  is  all  that  your  lordships  have  to  find.     If  you 


find  that  that  is  the  nomenclature  used  by  the  tsitilori 
taking  his  will  as  the  dictionary  from  whioh  you  trs  to 
find  the  meaning  of  the  terms  he  has  used,  tbtt  is  sU 
which  the  law,  as  I  understand  the  cases,  reqvifw. 
Treating  the  cases  as  estabUshing  the  propodtioii  to 
which  I  have  referred,  I  am  of  opinion  tbat  then  ii 
clearly  upon  the  face  of  this  will,  reading  it  liaply  with 
the  knowledge  which  we  are  told  to  impute  to  the  teita. 
tor,  a  statement  by  him  in  his  own  words  that  lis  m«sat 
to  make  a  provision  for  the  family  already  bom  of  that 
union  which  he  styles  a  *  marriage.' " 

Now,  applying  these  statements  of  the  law  to  tbe  ^ 
sent  case,  we  find  the  testator  desoribing  Obarlotis  sstbe 
"  wife,"  although  he  knew  that  she  was  not  and  oovM 
not  be  the  wife,  of  Thomas  Homer.  He  uses  the  imd 
*<  wife  "  therefore,  not  in  its  strict  legal  meaning,  but  ss 
describing  a  person  who  passed  as  the  wife,  and  is  the 
same  way  he  speaks  of  the  connection  between  her  sad 
Thomas  Horner  as  though  it  were  a  marriage.  Asi 
adopting  the  mode  of  interpretation  laid  down  by  bnd 
Oaims,  I  hold  that  "wife"  and  "children"  belsg 
correlative  terms,  and  "wife"  being  used  to  describe i 
person  who  passed  as  wife,  "  child ''  or  "children"  vaA 
be  intended  in  this  will  to  describe  those  who  passed  if 
such  or  were  reputed  as  such. 

It  has  been  said  tbat  in  this  case  there  was  no  fort 
of  marriage  between  Oharlotte  and  Thomas  HoriMfc 
That  is  so.  But  I  should  be  narrowing  the  principle  ef 
interpretation  laid  down  in  SUly.  (hwikM  I  werete 
hold  that  principle  to  apply  only  to  a  case  agreeisgia 
all  particulars  with  that  case.  [His  lordship  then  it- 
ferred  to  Dorin  v.  Dorin,  pointing  out  that  in  that  osM 
no  disapprobation  was  expressed  of  anything  Isid  don 
in  Hill  ▼.  Orookf  and,  after  discussing  the  cases  dtsdi^ 
the  course  of  the  argument,  proceeded  as  foUo«>'**J 
There  is,  therefore,  no  authority  in  my  way  in  sjip^ 
to  this  case  the  principles  laid  down  in  J7(Q  v*  Of^ 
Thero  are  hero  sufftoient  cironmataaoea  to  ehow  Mtt> 
illegitimate  ohildron  of  Oharlotte  were  tiie  piniM 
described  in  the  will,  and  they  are  entitled  ts  tw 
accordingly. 

Peartan^  Q,0,9  and  Humbert  on  the  aaoond  l^urtiM 
— vis.,  as  to  the  meaning  of  the  word  "  representstiisi 
in  the  gift.  —The  word  "  npresontativea  "  read  witb  tkt 
context  does  not  mean  executors  and  adminlstrstoi^iv 
the  testator  uses  the  latter  worda  in  their  proper  Mtil  < 
in  another  part  of  the  will,  when  wishing  to  <1**^ 
legal     personal     representativea.       *'  fiepressntstifs^ 
theroforo,  means  descendants. 

They  cited  Walker  y.  Marguie  of  Camdn^l^^ 
389 ;  Lyon  v.  Ooutard,  15  Sim.  387  ;  Henift^  ▼• 
WaUon,  3  Yes.  383  ;  Siyih  v.  MonrOy  6  Sim.  49;  ^«^ 
ton  V.  Crowther,  19  Beav.  448. 

Ingle  Joyce^  for  the    Attomey-GeneraL-^n^  ^^ 
**  representativea "  muet  be  read   in   their  piop«  ^^ 
signification  of  legal  personal  repreaentatives ;  ti^  ^^^ 
"equally  share  and  share  alike"    being  appIiosUs  ts 
"  children,"  not  to  "  representativea.*' 

The  cases  of  AUoriiey 'General  ▼.  Fletcher,  L.  & 
13  Eq.  128,  20  W.  R.  Oh.  Dig.  138 ;  Bodges  v.  flf«* 
15  W.  R.  607,  L.  R.  4  Eq.  140;  and  King  v.  Clea»eU»i 
7  W.  R.  602,  4  De  G.  &  J.  477,  were  also  referred  to. 

SrntuNO,  J.«  after  reading  the  gift  in  the  will,  said  :- 
Primd  fade  the  word  "  representatives  *'  means  esssa 
tors  and  administrators — ».e.,  legral  personal  represeatl 
tives.  But  it  is  a  flexible  term*  and  its  primd  /a0 
meaning  will  give  way  to  what  appears  from  the  wii 
to  be  the  meaning  assigned  to  it  by  the  testator.  I 
this  gift  the  dause  **  but  so,  nevertheless,  that  the  rspsi 
sentative  or  ropreeentatives  of  auoh  of  tiiem  so  dyto 
shall  take  only  the  sharo  to  whioh  ^e  deoeaasd  eld 
would  have  been  entltlaA  had  ha  ar  the  anrvived  II 
•aid  wniiam  Horasr"  would  b»  Burplttsage  It  thaif« 
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tifw"  in  the  fonner  part  of  the  gift  meant 
ennton  nd  adminiatraton, 

Hov,  M  dEeot  onght  to  be  given,  ao  f ar  aa  poasible, 
to  in  the  worda  of  the  will,  and  aa  nothing  appears 
eimbfEe  in  the  will  to  show  ench  a  oonstmctlon  to  be 
opoi  to  ohjeetion,  I  hold  "  repreeentatives,"  not  to 
Ben  exfleaton  and  adminiBtratora,  bat  either  "  next  of 
Mb**  or  '■desoendanta  "  ;  whioh,  it  is  not  in  this  case 
oeosHny  for  me  to  dedde. 

MMan,Sagkton  A  8on;  8«weU  S  Edwards;  The 
Soticttorto  tte  Treatwrif. 


a  EB(f.(floddlastoo,  B.,  1 
sBdMsidstj.J.)  / 


Feb.  8,  9. 


Lexov  v.  Sntxoufs.  {a.) 

SlMder^ImpukUion  of  indidahU  offenee^Lareeny  hy 
JMoad  ofwifi^B  proper^ — Married  Women's  Prop- 
erty  Ad,  1882  (45  dl  46  Vid.  e.  75),  s.  12. 

1%  an  ocHon  for  dander  the  toorde  eomptained  of 
were  to  iki  §jfed  that  the  ptaifUiff  robbed  hie  wife  of  £75 
hi/ore  her  reaioval  io  a  lunatic  aeylumt  ^nd  wae  anmioue 
to  jfet  rid  0/  her  in  wdar  thai  he  might  take  the  re* 
mtrinder  of  her  money. 

Beid,  that  oe  meeh  words  did  not  impute  to  the  plain^ 
tiff  theihestoie  his  wif^s  money  while  t?iey  were  living 
Qpairt,  erwkm  he  was  about  to  leave  or  detert  her,  they 
were  mi  mHemUs^  inasmuioh  as  they  did  n<^,  even 
umbr  tie  Mmri$i  Women's  Property  Act,  1882,  im- 
pakm  ituUetaHe  offence. 

JMan  hy  the  defendant  for  a  new  trial  or  for  judg- 

Tha  actioa  was  for  slander,  and  the  trial  took  place 
klQiaDay,J^and  a  common  jarj.  The  words  oom- 
Vl'hMd  of  veve  spoken  ander  the  following  circum* 
staacsi.  The  plaintifCs  wife,  who  was  possessed  of  £150 
of  her  Mn  aooej,  became  lunatic,  and  was  removed 
Imm  the  piaiatifra  house  to  the  workhouse  of  dtepnej 
TJaleB.  At  a  subsequent  meeting  of  the  board  of 
g^Mrikm  the  defosdant,  who  was  a  relatiTe  of  the 
IpW^fiffeato^  but  wms  not  a  guardian  or  e?en  a  rate* 
FVWf  «ii  *  Mra.  Liemon'a  insanity  has  been  brought 
'^Mif  ^herhuabaad's  violence.  Mr.  Lemon,  preyioos 
A»  Ui  wife's  remoTal,  in  conj  unction  with  his  sister, 
Ms  open  a  box  belonging  to  his  wife  in  her  room, 
<*d  lehM  hOT  of  a  amm  of  about  £75.  He  was  most 
Mns  to  get  rid  of  ber  in  order  that  he  might  take  the 
I  SMidff  of  her  nKmey."  The  defendant  pleaded  that 
j^eeiSMon  on  which  the  words  were  spoken  was 
"i'^^^ed,  and  that  the  words  did  not  impute  an  in- 
[^^^  oflEenee.  I>s7,  J>»  bald  that  the  occasion  was 
tpr>^.gail^  and  b*  left  it.  to  the  Jury  to  say  whether 
e  iirris  laputed  a  criminal  offence.  The  jury  found 
liwlitt  ht  the  plaintifC  for  £25. 
^  (ems  of  the  notice  of  motion  asked  for  Judgment 
tbe  ildMdant  on  the  ground  (titter  alid)  that  the 
tofdj  ^^»  not  capable  of  meanhig  that  the  plaintiff 
hl^^i^^mOj  atden  money  from  his  wife  or  ha(l 
smitt^  tgj  other  indictable  offence,  or  for  a  new 
(fn  tbs  ground  of  miadireotion  on  the  part  of  a 
acfi  jQ^ge  in  omitting  to  direct  the  Jury  as  to  what 
'  I  uaoont  to  a  f elonioua  atealing  by  a  husband  from 

Mqu4f  Q.  O.  {^Stephens  with  him),  for  the  defend- 

I  ooBunon  law  it  was  not  possible  under  any  cir- 

eea  for  a  hoaband  to  be  indicted  for  taking  his 

>  Pcperty ;  and  now  it  is  only  possible  under  the 

I  Beportad  by  ?•  O.  Bvokbb,  Esq.,  Barrlster-at-Law. 


circumstances  mentioned  in  section  12  of  the  Married 
Women's  Property  Act,  1882— i.e.,  it  is  necessary  that 
the  husband  and  wife  should  beliring  apart,  and  that  the 
property  should  ha?e  been  taken  by  the  husband  while 
they  were  living  apart,  or  at  a  time  when  the  husband 
was  deserting,  or  about  to  desert,  his  wife.  In  the  pre* 
sent  case  the  husband  and  wife  were  at  the  time  living 
together,  and  there  is  no  evidence  that  he  was  about  to 
desert  her.  Neither  do  the  words  suggest  that  such 
was  the  case.  The  statement  that  he  was  anxious  to  get 
rid  of  his  wife  is  a  very  different  thing  from  saying  that 
he  was  intending  to  desert  her.  Therefore,  the  words, 
not  imputing  an  indictable  offence,  are  not  actionable  : 
Jackrm  ▼.  Adams,  2  Bing.  H.  0.  402 ;  WHliame  v. 
8tott,  1  0.  ftM.  675.  The  learned  Judge  ought  to  have 
entered  Judgment  for  the  defendant ;  or,  at  least,  he 
ought  to  have  explained  to  the  Jury  under  what  circum- 
stances taking  a  wife's  money  would  amount  t6  au 
indictable  offence. 

F.  J.  Lowe,  for  the  plaintiff. — The  defendant  must  K>e 
taken  to  have  meant  that  the  plaintiff  had  done  that 
which,  accordhig  to  the  Married  Women's  Property  Act, 
amounts  to  a  larceny.  In  each  of  the  oases  cited  the 
plaintiff  could  not,  being  what  he  was,  have  committed 
the  offence  imputed  to  him.  The  churchwarden  could 
not  steal  the  bell  ropes  of  his  own  church ;  neither  could 
a  man,  who  was  neither  a  clerk  nor  a  servant,  have 
committed  embeizlement.  Here  the  pUintifl  might 
possibly  have  committed  a  larceny  of  his  wife's  money. 
And  the  defendant  having  said  he  did,  his  words  are 
actionable. 

HuDDLBSTOzr,  B.— It  was  contended  at  the  trial  that 
the  occasion  on  which  the  words  were  spokeu  was 
privileged ;  but  the  Judge  held  it  was  not.  It  does  not 
sufficiently  appear  on  the  notes  what  were  the  circum- 
stances under  which  the  statement  was  made,  nor  what 
was  the  nature  of  the  inquiry  before  the  guardians,  to 
enable  us  to  say  whether  the  learned  Judge  was  right  on 
that  point,  though  for  my  own  part  I  have  soma  doubt 
whether  this  was  not  a  privileged  communication. 
However,  leaving  out  the  parts  of  the  claim  which  were 
not  urged  at  the  trial,  the  real  queation  is  whether  the 
words  which  accuse  the  plaintiff  of  robbing  his  wife  im- 
pute an  indictable  offenoe. 

The  substance  of  the  statement  seems  to  be  this,  that 
the  plaintiff  had  married  a  woman  with  £150,  that  he 
had  robbed  her  of  £75  while  living  with  her,  and  being 
anxious  to  have  the  other  £75  had  bad  her  removed  to  a 
lunatic  asylum.  Do  these  words  impnte  an  indictable 
offence  F  At  common  law  a  husband  could  not  be 
guilty  of  an  indictable  offence  towards  his  wife  in 
respect  of  her  property.  But  under  the  Married 
Women's  Property  Act,  1882,  he  can  be,  iu 
certain  drcucnstances.  What  those  droumstanoes 
are  is  to  be  seen  from  the  proviso  to  section  12, 
"Provided  always  that  no  criminal  proceeding 
shall  be  taken  by  any  wife  against  her  husband  by 
virtue  of  this  Act  while  they  are  living  together  as  to  or 
concerning  any  property  claimed  by  her,  nor  while  they 
are  living  apart  as  to  or  concerning  any  act  done  by 
the  husband  while  they  were  living  together,  concerning 
property  claimed  by  the  wife,  unless  such  property  shall 
have  been  wrongfully  taken  by  the  husband  when 
leaving  or  deserting,  or  about  to  leave  or  desert,  bis 
wife."  Now  do  the  words  complained  of  impute  to  the 
plaintiff  that  he  stole  hia  wife's  money  while  they  were 
living  apart  or  when  he  was  about  to  leave  or  desert 
her  P  On  the  contrary,  they  impute  that  he  stole  the 
first  sum  of  money  while  they  were  living  together;  and 
they  do  not  suggest  any  intention  on  the  part  of  the 
husband  to  desert  his  wife,  but  merely  impute  some 
artifice  in  having  his  wife  removed  in  order  that  he 
might  get  the  rest  of  her  money.  If  the  words  had 
been  merely  that  the  plaintiff  robbed  his  wife,  then  the 
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Jury  pouibly  might  have  thought  that  that  meant  when 
they  were  hTing  apart,  or  when  he  waa  about  to  deiert 
her. 

Bnt  we  mnflt  take  the  whole  of  the  woida  to- 
gether,  and,  thus  taken,  tboy  do  not  amount  to  an  Im- 
putation of  an  indictable  offence. 

Thetwocaaee  which  have  been  cited  bear  out  this 
view.  It  if  dear  that  the  action  cannot  be  auetained  ; 
and  therefore  there  must  be  Judgment  for  the  defend- 
ant. 

Hamistt,  J. — I  concur.  There  it  no  innuendo  in  the 
statement  of  claim  to  the  words  alleging  that  the  plain- 
tiff robbed  his  wife  of  £75  preTious  to  her  remoTal.  If 
there  had  been,  it  must  have  been  this — ^meaning  that 
he  took  the  money  when  leaving  or  deserting,  or  about 
to  lea?e  or  desert,  his  wife.  And  the  plaintiff  would 
ha?e  had  to  show  that  that  was  the  meaning  of  the 
words.  Beally  the  words  come  to  this,  **  You  took  your 
wife's  money."  Bnt  that  is  not  imputing  an  indictable 
offence  ;  and  therefore  the  words  are  not  actionable. 

Judgment  far  the  defendant. 

Solicitor  for  the  plaintiff,  2>.  A.  Bomain* 

Solicitor  for  the  defendant,  Nardon. 


Q.  B.  DiT.  (Mathew  and  A.  L.  Smith,  JJ.)  Jan.  87. 

ToPLVT  V.  Cbosbib.  (a.) 

Bill  of  sa2e-— Coveiianf  neeessary  for  maiwlenanee  of 
eeeurity — Alienee  of  power  to  seize  in  d^auU^^BiUe 
of  Sale  Act  (1878)  Ammdmmt  Aet,  1888  (45  <fe  46 
Vict.  c.  43),  i.  7. 

A  hiU  of  icUe  contained  a  covenant  that  the  grantor 
would  keep  ineured  and  in  repair  the  chattele  assigned, 
provided  that,  if  default  were  made  by  the  grantor,  the 
grantee  might  insure  and  repair  and  enter  for  that 
purpose  on  the  premins  where  the  chcMels  were  stored^ 
the  expenses  so  incurred,  with  interest  at  five  per  cent,, 
to  he  a  charge  on  the  chattels  ;  and  it  toas  further  agreed 
that  it  shotM  he  lawful  for  the  grantee  to  seize  upon  the 
happening  of  any  of  the  events  mentioned  in  the  Bills  of 
Sale  Act,  1882,  s.  7. 

Eeld,  that  the  bill  of  sale  was  good. 

This  was  an  appeal  from  the  county  court  of  Nor- 
wich. 

The  respondent  claimed  to  be  entitled  under  a  bill  of 
sale  to  certain  goods  taken  in  execution  for  a  Judgment 
debt. 

The  bill  of  sale  in  question  contained  a  co?enant  to 
the  following  effect — viz.,  that  the  grantor  would, 
"during  the  continuance  of  the  security,  keep  the 
chattels  specifloally  described  in  the  schedule  iu  good 
and  substantial  repair,  and  In  perfect  working  order, 
and  insured  against  loss  or  damage  by  fire  in  the  sum  of 
£58  6s.  8d.  at  the  least,  and  would  duly  and  punctually 
pay  all  premiums  and  moneys  necessary  for  effectiog 
and  keeping  up  the  insurance  on  the  first  day  on  which 
the  same  ought  to  be  paid,  and  would,  on  demand,  pro- 
duce to  the  grantee  the  policy  or  policies  of  insurance 
and  the  receipt  for  every  payment ;  and  that,  if  default 
should  at  any  time  be  made  by  the  grantor  in  effect- 
ing or  keeping  up  such  insurance,  or  in  keeping  the 
chattels  or  any  part  thereof  in  good  and  substantial 
repair  and  in  perfect  working  order,  it  should  be 
lawful  for  the  grantee  to  insure  and  keep  insured  the 
chattels  or  any  part  thereof  in  any  sum  not  exceeding 
£58  6s.  8d.,  to  repair  and  keep  in  repair  the  same, 
and  to  put  the  same  in  perfect  working  order,  and 
to  enter  upon  the  premises   on    which  the  chattels 

(a.)  Beported  by  A.  H.  Todd,  Esq.,  Barrister-at-Law.    I 


might  be  for  the  tim^"  being  for  that  purpose  (  md 
that  all  moneys  expended  by  the  grantee  for  nch 
purpose,  together  tiih  interest  at  the  rate  of  £5  per 
cent,  per  annum  from  the  time^of  the  same  hafing 
been  expended,  should,  on  demand,  be  repaid  to  the 
grantee  by  the  grantor,  and,  until  anoh  repayment, 
should  be  a  charge  upon  the  chattels;  and  it  via 
agreed  and  declared  that,  upon  the  happening  of  any 
one  or  more  of  the  events  mentioned  in  sectiun  7  of  t1i« 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  it 
should  be  lawful  for  the  grantee  at  any  time  thereafter 
to  enter  and  seiae  the  chattels,  and,  after  the  ezpitatioa 
of  five  clear  days  from  the  days  on  which  the  cbatteli 
should  be  seized,  to  sell  the  same,  and,  out  of  the  pro- 
ceeds  of  such  sale,  to  pay  the  expenses  incurred  in  loeh 
sale  and  the  principal  sum  of  £58  6s.  8d.,  and  intereit 
thereon,  then  owing  to  the  grantee  on  the  security,  aad 
to  pay  the  surplus  (if  any)  to  the  grantor.  Fiofided 
that  the  chattels  thereby  assured  should  not  be  liaUe  to 
seizure  or  to  be  taken  possession  of  by  the  grantee  for 
any  cause  other  than  those  specifled  in  section  1  of  the  I 
Bills  of  Sale  Act,  1888." 

The  depufy  Judge  held  that  the  bill  of  sale  was  iilid» 
and  gavA  Judgment  for  the  daimant,  the  holder  of  the 
bill  of  sale. 

The  execution  creditor  appealed. 

BeddaU,  for  the  appellant. 

Gore,  for  the  respondent. 

Hjlthbw,  J.— This  appeal  must  be  dismissed.  Eitha 
the  provision  in  question  is  necessary  for  the  mafaitea- 
anoe  of  the  security  within  the  meanng  of  the  Aol)  oi 
it  is  not.  If  it  is,  the  bill  of  sale  is  in  exact  confoniitj 
with  the  Act,  and  does  not  sin  against  it  in  any  pu^ 
ticolar.  If  it  is  not,  then  it  is  a  covenant  which  tbi 
parties  have  agreed  to  treat  ss  one  for  the  mainteunee 
of  the  security,  and  they  have  been  careful  not  to  isiot 
a  right  to  seize  the  goods  for  a  breach  of  it.  Thik 
being  so,  upon  the  authority  of  the  oases  of  Biancki  v. 
Offord,  17  a  B.  D.  484,  35  W.  R.  Dig.  87,  aad  M 
and  Personcd  Advance  Co,  v.  Clears,  ante,  p.  S56, 
the  insertion  of  that  proviso  does  not  invalidate  the 
bill  of  sale,  the  power  to  seize  being  limited  to  caaies 
permitted  by  section  7  of  the  Act.  In  eioh  of  the  cases 
referred  to  the  court  dwelt  on  the  neoessity  of  so  linit- 
ing  the  power  to  seize,  and  decided  that,  i(  the  pronsiona 
for  the  maintenance  of  the  security  only  beoamesoby 
agreement  between  the  parties,  the  mention  of  s  power 
to  seize  upon  breach  of  it  avoids  the  bill  otBsls,M 
without  that  condition  that  effect  does  not  foUov. 

A.  L.  Skith,  J.— I  think  that  this  bUl  of  ssls  ii  good. 
By  the  form  In  the  schedule  to  the  Act  it  is  Biade  cleat 
that  the  parties  to  the  bill  of  sale  may  agree  opon  pro- 
visions for  the  maintenance  of  the  aecarlty ,  and  in  doing 
so,  if  they  are  following  the  presoribed  form,  they  are 
not  sinning  against  the  Act.      For    example,  suppose 
that  there  is  a  proviso  that  the   grantor  should  not 
remove  the  goods   from  the  premises,    it   cannot  be 
doubted  that  this  is  a  provision  for  the  maintenance  of 
the  security.    Again,  suppose  there  ia  a  stipulation  that 
the  grantor  should,  upon  demand  made  by  the  grantee, 
produce  a  receipt  for  tho  last  quarter's  rent  of  the 
premises  upon  which  the  gooda   are.     That  is  slso  s 
stipulation  for  the  naalntenance  of  the  security.    Kov 
both  these  provieions  are  excluded  from  the  terms  of 
section  7,  for  there  can  be  no  right  to  ee izo  in  the  ote 
case  unless  the  removal  is  fraudnlent  and  in  the  other 
unless  the  receipt  for  rent  is  kept  back  without  suffleient 
reason.  Yet  both  these  provisions,  aa  I  have  stated  then, 
are  for  the  maintenance  of  the  security.     The  Act  pro- 
vides that  such  conditions  may  be  inserted  if  the  psrties 
agree  upon  them.     Then  why,  although   they  do  not 
come  within  section  7,  should  they  vitiate  the  bill  of  eels 
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WlLflON  V.  OWNBRS  07  OaROO  FSR  "  TbB  SjLNTHO." 


H0U8H  OF  Lords, 


iheD  till  Act  expresalj  pTo?i<1oa  for  their  invertion  ?  It 
.191BI  to  me  to  be  settled  oj  the  oaees  that  if  the 
fslhi  agree  that  there  should  be  a  power  of  ezeoution 
MtoMdi  of  niflh  a  proTision,  not^thatanding  the  terms 
atnctba  7,  that  will  vitiate  the  bill  of  aale.  It  may  be 
ftit,  BB  haa  heen  soggested,  the  tight  canon  of  oon- 
rtraBtkm  ia  that  when  a  power  to  seiase  in  default  ia 
itladied  to  a  oofenant  not  neoessary  for  the  maintenance 
otfbtBKmty  it  offends  against  section  9,  because  it 
givaaapower  to  seize  for  causes  other  than  those  men- 
tkmed  h  taction  7.  But  whether  that  be  so  or  not  the 
naltai  b  now  settled  by  authority.  It  is  equally 
aatlkdbyaBthority  that  when  a  pro?iso  for  the  main- 
teosBOB  ol  the  aeonritj  is  agreed  upon  whieh  is  not 
withia  the  terms  of  sectiott  7,  and  no  power  to  seize  the 
goods  apoa  braach  of  its  provisions  is  attached,  it  does 
not  fiiiita  the  bill  of  sale :  Qoldatrom  ▼.  TaUerman^  35 
W.  2.68,18  0.  B.  D.  1 ;  Furber  ▼.  Cohh,  85  W.  R. 
398, 18  Q.  B.  D.  494.  The  cases  of  Bianchi  ▼.  Offord 
and  Atl  and  Pnwnal  Advance  Co,  ▼.  Cltar$  make 
tills  matter  still  olearer,  for  in  each  of  them  there  waa  a 
covaoaot  that  tbe  aum  expended  by  the  grantee  upon 
Rpaim,  Ac,  waa  to  be  added  to  tbe  security,  and  was 
made  leooverabla  in  the  same  manner  as  the  principal 
anm  aecured,  and  the  court  held  that  the  bill  of  aale  was 
bad,  as  a  power  was  there  given  for  a  cause  not  included 
in  Mctmn  1.  1  tbink  that  the  power  of  seizure  given  in 
thA  pceaent  mse  doaa  not  extend  to  matters  not  included 
iaaeaftlon'I,iDd,tbarefore,  does  not  offend  agaiuet  the 
Act 

SolieiCortet&dappeUant,  J.  R.  Pakeman. 

SoHtitor  for  the  respondent,   C.  F.    Martdli,    for 
T»wr  d  Frwr,  Norwich, 


]k)ou0e  o(  Eot)i0. 

Ite  G.  A.  (EogUnd)  March  17 ;  July  14, 1887. 

Viiiwv.OwirBBflOF  Cargo PEB  ^'THEXAirrHO."  (a.) 

Si^fbif-'Btll  of  ladtnff-^PeriU  of  the  aea-^CoUinon 
'^Negligence* 

Leu^ forgo  eaueed  hy  colliiion  u  wUhin  the  words 
"  datfen  and  aoeidenU  of  the  tea  "  in  the  excepted  perile 
in  a  UbI  of  hading^  and  is  an  anstoer  to  an  action  brought 
fir  isen-sKeltvcry  of  the  cargo,  if  the  collision  occurs 
wMkomi  negHgenee  in  the  carrying  ship, 

Dmbkm  of  the  Court  of  Appeal  (35  W,  R,  23,  11 
KB.n€)  reversed. 

Ifaodley  w.  Michell,  31  W.  R.  651,  11  Q,  B,  D.  47, 


ttb  was  an  appeal  from  a  deciiion  of  the  Court  of 
Ijyd  (Lord  Eaher,  M.R.,  Bowen  and  Fry,  L.JJ.) 
4Whig  a  decision  of  Sir  J.  Hannen. 

Hi  iscts  are  fully  stated  in  the  Judgment  delivered 
IflirtHerachell. 

!     Mmk  if.— Sir  R.  E.   Webster^  A.G.,  and  Sir  W. 

nSBmme^Q.C.  {Aspinall  with  them],  for  the  appellants. 

i'^TUsfsnaXij  ao  appeal  from  the  decision  in  Woodley 

\.^  MiehOl,  31  W.  R.  651,  11  Q.  B.  D.  47.    As  the  law 

r  steads,  '*  perils  of  the  aeas  "  covers  coljiaion  caused 

^Miligeoco  cf  tbe  non-carrying  ship  in  policies  of  in- 

>  but  not  la  bills  of  lading.    Collision  is  primd 

i  a  peril  of  the  seas  ;  the  onus  is  on  the  owner  of 

I  go^  to  prove  negligence  of   tbe  carrier,   which 

\  Bepotted  by  C.  Q.  Kapibr  Tbollopb,  Esq.,  Barrister- 
at-Law. 


would  be  an  answer  to  the  exception.  [They  cited 
Grill  V.  Chneral  Iron  Screw  Collier  Co,,  14  W.  R. 
893,  L.  R.  1  C.  P.  600  ;  a.  o.,  on  appeal,  16  W.  R.  796, 
L.  R.  3  C.  P.  476;  PhiUips  t.  Clark,  6  W.  R.  582,  2 
0.  B.  N.  8.  156  ;  Lloyd  v.  General  Iron  Screw  Collier 
Co.,  12  W.  R.  882,  3  H.  &  C.  284;  Czech  w.  General 
Steam  Navigation  Co.,  16  W.  R.  130,  L.  R.  3  C.  P. 
14 ;  Pickering  ▼.  BarhUy,  2  Roll.  Abr.  248 ;  Smith  v. 
ScoU,  4  Taunt.  126 ;  Owners  of  The  Norway  v.  Ash- 
burner,  13  W.  R.  1085,  3  Moo.  P.  C.  N.  S.  245  ;  The 
ffelene,  15  W.  R.  202,  L.  R.  1  P.  C.  231 ;  The  Haswell, 
Br.  Sc  Lush.  247  ;  Hall  t.  Washington  Insurance  Co,,  2 
Story's  Rep.  176.]  The  dictum  of  Brett,  M.R,  in 
Chartered  Mercantile  Bank  of  India  v.  Netherlands 
India  Steam  Navigation  Co.,  31  W.  R.  445,  10  Q.  B.D. 
521,  is  the  only  authority  in  the  respondents'  favour. 

Hollams  {Sir  C.  RusseU,  Q.C.^  with  him),  for  the 
respondents. — Collision  is  not  primd  facie  a  peril  of  the 
seas  ;  the  shipowners,  to  relieve  themselves  of  liability, 
must  prove  that  there  was  no  negligence  on  their 
part ;  thus,  whether  Woodley  v.  Michell  is  right  or 
wrong,  the  decision  in  this  case  should  be  affirmed. 

He  referred  to  Taylor  v.  Liverpool  and  Great  Western 
Steam  Co.,  22  W.  R.  752,  L.  R.  9  Q.  B.  546  ;  Aogell 
on  Carriers,  202 ;  Story  on  Bailments,  512 ;  Bvller  v. 
Fisher,  3  Esp.  67. 

Sir  R.  E.  Webster,  A.G.,  replied. 

July  14. — Lord-  Hbbsch^l. — In  order  to  render  clear 
the  exact  point  which  has  to  be  determined  in  this  case, 
it  will  be  necessary  to  state  with  some  minuteness  the 
pleadings  and  the  course  which  the  case  took  at  the 
trial. 

The  owners  of  cargo  by  the  steamship  Xantho,  who 
were  the  plaintiffs  in  the  action,  by  their  statement  of 
claim  alleged  that  they  had  suffered  damage  by  breach 
of  the  contract  contained  in  the  bills  of  lading  of  goods 
shipped  at  Cronstadt  on  board  the  defendants'  vessel 
Xantho  ioT  carriage  to  Hull,  that  the  bills  of  lading 
were  indoraed  to  the  plaintiffs,  to  whom  the  property 
in  the  goods  passed  by  such  indorsement,  and  that  the 
goods  were  not  delivered.  The  statement  farther  alleged, 
alternatively,  that  the  plaintiffs  had  suffered  damage 
from  tbe  loss  of  their  goods  whilst  on  board  the  defend- 
ants' vessel  by  a  eolliaion  with  the  steamship  Valuta, 
caused  by  tbe  negligent  navigation  of  the  defendantu' 
servants. 

The  statement  of  defence  denied  the  contract  and  the 
breach,  and  also  that  the  bills  of  lading  were  indorsed  to 
tbe  plaintiffs,  and  that  the  property  in  the  gooda 
thereby  passed  to  them.  In  answer  to  the  alternative 
claim  it  is  admitted  that  The  Xantho  came  into  collision 
with  The  Valuta,  but  denied  that  the  collision  was 
caused  by  the  negUgent  navigation  of  TheXanthOy  and  it 
is  alleged  that  it  was  solely  caused  by  the  negligent  navi- 
gation of  The  Valuta.  The  defence  further  alleged  that 
the  loss  was  occasioned  by  perils  which  were  excepted  by 
tbe  bill  of  lading. 

The  action  came  on  for  trial  before  the  President  of 
the  Probate  and  Admiralty  Division.  The  learned 
counsel  for  the  plaintiffs  put  in  as  his  only  evidence  the 
bills  of  lading  and  'admissions  that  the  property  in  the 
goods  and  the  right  to  sue  on  the  bills  of  lading  had 
passed  to  the  plaintiffs,  and  that  the  goods  had  not  been 
delivered.  The  bills  of  lading,  which  were  in  the  usual 
form,  contained  an  exception  in  these  terms: — "The 
act  of  'God,  Queen's  enemies,  fire,  machinery,  boilers, 
steam,  and  all  and  every  other  dangers  and  accidents  of 
the  sea,  rivers,  and  steam  navigation  of  whatever  nature 
and  kind  soever  excepted." 

In  opening  hU  case  the  plaintiffs*  counsel  stated  that 
The  Xantho  was  lost  by  reason  of  a  collision  which 
took  place  between  that  vessel  and  The  Valuta  in  a  fog, 
and  submitted  that,  whether  the  collision  aro«e  from  the 

18 


364 


THE  WBEKLT  BEPORTER^    CMtt.8,ifl88.]    Vol.  XXXVI, 


HorSB  07  LOBDB. 


Wilson  v.  Owjxsbb  or  Oasoo  fbb  "  Thi  Xamtko/ 


Hovni  of  LosM. 


negligenoe  of  those  na?igating  TJie  Xantho  or  ot  those 
nB?i«iting  The  Valuta,  or  from  the  negligenoe  of  both 
combined,  the  loss  of  the  goods  did  not  ffldl  wit  bin  the 
exception  contained  in  the  bill  of  lading,  and  that  the 
plaintifb  were  in  either  case  entitlidd  to  reoover.  He 
relied*  in  support  of  this  contention,  upon  the  case  of 
Woodley  t.  Michell, 

The  learned  counsel  for  the  defendants  admitted  that, 
if  Woadhy  ▼.  Michell  were  good  law,  he  oould  not  re- 
sist this  fiew,  that,  even  if  he  proved  that  no  negligence 
was  to  be  imputed  to  The  Xantho,  and  that  the  disaster 
was  solely  due  to  the  negligence  of  The  Valuta,  as  he 
could  not  prore  that  it  arose  from  an  ineTitable  acci- 
dent, the  result  must  be  a  decision  for  the  plaintiffs. 
He  considered,  therefore,  that  the  only  course  open  to 
the  defendants  was  to  testi  the  law  laid  down  in  Woodley 
T.  Michdl  by  appeal  to  your  lordship's  House. 

The  learned  President  thereupon  gave  judgment  for 
the  plaintifls. 

I  think  the  defendants'  counsel  was  perfectly  correct 
in  the  course  which  he  took.  If  he  had  proved  to 
demonstration  that  his  yessel  was  free  from  blame,  and 
that  the  other  Tessel's  negligence  alone  caused  the 
disaster,  he  would  ha?e  established  no  defence  so  long  as 
Woodley  ▼•  Michell  stood.  He  accordingly  wisely 
abstained  from  the  idle  task  of  attempting  to  prove 
facts  which  the  Court  of  Appeal  had  held  to  be  wholly 
immaterial. 

It  appears  to  me  that  the  only  question  which  arises 
for  your  lordships*  determination  in  this  case  is  whether 
the  decision  in  Woodley  ▼.  Michell  can  b^  sustained. 
In  that  case  an  action  was  brought  on  a  bill  of  lading. 
The  goods  were  lost  owing  to  a  collision  between  the 
defendants'  vessel  and  another  vessel.  The  Jury  found 
that  there  was  no  negligenoe  on  the  part  of  the  master 
or  crew  of  the  carrying  vessel.  The  Oourt  of  Appeal 
held  that  the  defendants  were  not  protected  by  the 
exception  of  **  perils  of  the  sea  "  contained  in  the  bill  of 
lading,  and  gave  judgment  for  the  plaintifEs.  The 
Master  of  the  BoUs  said :  *<  What  I  think  it  necessary 
in  this  case  to  say  (and  I  repeat  it  without  any  doubt) 
is  that  although  a  collision,  when  brought  about  with- 
out any  negligence  of  either  vessel,  is  or  may  be  a  peril 
of  the  sea,  a  collision  brought  about  by  the  negligence 
of  either  of  the  vessels,  so  that  without  that  negligenoe 
it  could  not  have  bappened|  is  not  a  peril  of  the  sea 
within  the  terms  of  that  exception  in  a  bill  of  lading." 
And  Ciotton,  L.J.,  thus  expresses  himself  :  **  There 
is  no  decision  thst  is  binding  upon  us  that  a  collision 
occasioned  by  the  negligenoe  of  one  of  the  ships  is  a 
peril  of  the  sea.  Lookingi  then,  upon  it  with  reference 
to  decided  oases,  and  according  to  the  ordinary  inter- 
pretation of  words,  I  oannot  see  how,  if  there  was  no 
peril  from  sea  or  wind,  and  an  accident  is  caused  by  the 
negligent  act  of  one  of  the  two  ships  which  come  into 
collision,  that  can  be  said  to  be  a  peril  of  the  sea." 

The  question  as  to  what  comes  within  the  term  *'  perils 
of  the  sea  **  (and  certainly  the  words  "dangers  and  acci- 
dents of  the  sea  "  cannot  have  a  narrower  interpretation) 
has  been  more  frequentiy  the  subject  of  decision  in  the 
case  of  marine  policies  tiian  of  bills  of  lading.  I  will 
first  notice  the  decisions  pfonounoed  with  regard  to  the 
former  instrument,  and  then  inquire  how  far  a  different 
interpretation  is  to  be  applied  in  the  case  of  the  latter. 

I  think  it  clear  that  the  term  "  perils  of  the  sea " 
does  not  cover  every  accident  or  casualty  which  may 
happen  to  the  subject-matter  of  the  insurance  on  the 
sea.  It  must  be  a  peril  "  of"  the  sea.  Again,  it  is  well 
settled  that  it  is  not  eve^  loss  or  damage  of  which  the 
sea  is  the  Immediate  cause  that  is  covered  by  these 
words.  They  do  not  protect,  for  example,  against  that 
natural  and  inevitable  action  of  the  winds  and  waves 
which  results  in  what  may  be  described  as  wear  and 
tear.  There  must  be  some  casualty — something  which 
could  not  be  foreseen— as  one  of  the  necessary  incidents  | 


of  the  adventure.  The  purpose  of  the  policy  is  to  seoon 
an  indemnity  against  accidents  which  may  happsn,  not 
against  events  which  mu$t  happen.  It  was.  contended 
that  those  losses  only  were  losses  by  perils  ot  the  m 
which  were  oocasioneld  by  extraordinary  riolenoe  ot  the 
winds  or  waves.  I  think  this  is  too  narrow  a  oonstne- 
tion  of  the  words,  and  it  is  certainly  not  supported  bf 
the  authorities  or  by  common  understandhig.  It  ii 
beyond  question  that,  if  a  vessel  strikes  upon  a  lonkeA 
rock  in  fair  weather  and  sinks,  this  is  a  loss  by  psrili  ot 
the  sea.  And  a  loss  by  foundering,  owing  to  a  imA 
coming  into  collision  with  another  vessel,  even  when  the 
collision  results  from  the  negligence  of  that  other  feeiel, 
falls  within  the  same  category.  Indeed,  I  am  swsie  of 
only  one  case  which  throws  a  doubt  upon  thspiopoei. 
tion  that  every  loss  by  incursion  of  the  see,  dae  to  i 
vessel  coming  accidentally  (using  that  word  in  its 
popular  sense)  into  contact  with  a  foreign  body,  wfcleh 
penetrates  it  and  causes  a  leak,  is  a  loss  by  a  peril  of 
the  sea.  I  refer  to  the  case  of  CuUen  v.  BtUUr,  when 
a  ship  having  been  sunk  by  another  ship  firing  opon 
her  in  mistake  for  an  enemy,  the  court  indined  to  Cbe 
opinion  that  this  was  not  a  loss  by  peiils  of  tbe  aes.  I 
think,  however,  this  expression  of  opinion  stands  ilone, 
and  has  not  been  sanctioned  by  subsequent  cssei. 

But  it  is  said  that  the  words  «  perils  of  tbe  mi" 
occurring  in  a  bill  of  lading  or  other  contrsct  of  caniii^ 
must  re<^ve  a  different  interpretation  from  that  iW 
is  given  to  them  in  a  policy  of  marine  insuranoe ;  thit 
in  the  latter  case  the  causa  promma  alone  is  regarded; 
whilst  in  the  former  you  may  go  behind  tbe  eosia 
proxima  and  look  at  what  was  the  real  or  efioieiitoanie. 
It  is  on  this  view  that  the  Court  of  Appeal  soted  is 
Woodley  v.  MieheU. 

Now,  I  quite  agree  that  in  the  case  of  a  marine  polier 
the  causa  proaeifna  alone  is  considered.  If  that  which 
immediately  caused  the  loss  was  a  peril  of  the  sea,  it 
matters  not  how  it  was  induced,  even  if  it  were  by  the 
negligence  of  those  navigating  the  vessel.  It  is  equally 
clear  that  in  the  case  of  a  bill  of  lading  you  may  some* 
times  look  behind  the  immediate  cause,  and  the  ship* 
owner  is  not  protected  by  the  exception  of  perHi  ot  tbi 
sea  in  every  case  in  which  he  would  be  entitied  toreoofer 
on  his  policy,  on  the  ground  that  there  has  been  a  loM 
by  such  perils.  But  I  do  not  think  this  differenoe  sitali 
from  the  words  "  perils  of  the  sea  "  having  a  diibnit 
meaning  in  the  two  instruments,  but  from  the  ooaMt 
or  general  soope  and  purpose  of  the  contract  of  oaniii^ 
excluding  in  certain  cases  the  operation  of  the  ^jt 
tion.  It  would,  in  my  opinion,  be  very  objeotioiA 
unless  well  settled  authority  compelled  it,  lo  gfl** 
different  meaning  to  the  same  vrords  oocurriag  b  ^ 
nuudtime  instruments.  The  true  view  appears  ^^^ 
be  presented  by  "^Ues,  J.,  in  his  judgment  in  ^  ^* 
Oenerdl  Iron  Screw  Collier  Oo,  The  questioi^^f^ 
arose  whether,  when  a  vessel  was  lost  by  s  ebw^ 
caused  by  the  negligence  of  those  navigating  theeuiT* 
ing  ship,  the  case  fell  within  the  exception  of  '^pedk  « 
the  sea."  It  was  held  that  it  did  not.  Eeferenesbai&ll 
been  made  to  cases  on  policies  of  insuranoe,  and  the  w 
terpretation  there  put  upon  these  words,  Willes,  h 
said,  "  I  may  say  that  a  policy  of  insurance  is  an  shsO' 
lute  contract  to  indemnify  for  loss  by  perils  of  the  m* 
and  it  is  only  necessary  to  see  whether  the  loss  ooflM 
within  the  terms  of  the  contract  and  is  caused  by  p«u 
ot  the  sea;  the  fact  that  the  loea  is  partiy  caused  h, 
things  not  distinctly  perils  of  the  aea  does  not  proven 
its  coming  within  the  contract.  In  the  case  of  a  bill  o 
lading  it  is  different,  because  there  the  oontraet  is  t 
carry  with  reasonable  care,  unless  prevented  by  the  cfl 
ceptod  perils.  If  the  goods  are  not  carried  with  reasoa 
able  care,  and  are  oonsequentiy  lost  by  perils  of  the  ssi 
it  becomes  necessary  to  reconcile  the  two  parts  of  tb 
instrument,  and  this  is  done  by  holding  that  if  the  Is* 
through  perils  of  the  sea  is  caoaed  by  tha  pierioi 
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Mdt  of  &e  shipowner,  bo  is  liable  for  this  breach  of 

80  te  aa  I  am  aware»  nnial  the  case  of  Woodl^y  t. 
MM  was  decfded,  there  was  00  aathoritj  for  saying 
fiflt  aloM,  the  proximate  cause  of  wbioh  was  a  peril  of 
da  Mb  sad  which  did  not  resalt  from  the  act  or  default 
of  the  eanier,  was  not  within  the  exo^^on.    In  the 
oaaa  of  the  Chartered  Merecmiile  Bank  ^  India  ▼.  The 
NdktrJMdi  India  Bkam  Navigaiion  Co,,  the  present 
lUeteE  of  the  BoUs  suggested  a  Tiew  that  a  loas  bj 
a  QoiDUM&  dae  to  the  negligence  not  of  the  carrying,  bat 
of  thf  ote  Teasel,  waa  not  a  loss  by  per  Us  of  the  sea. 
He  add:  "If  the  colUaion  is  caused  without  any  fault 
on  die  pat  af  the  carrying  ship,  but  is  caused  by  reason 
of  thesi^lgnoeof  those  who  are  conducting  the  other 
ahip,  il  caaaot  be  called  an  accident  of  the  oea.     An 
scoidortiiftat  which  happens  without  the  fault  of  any- 
body, aid  omaequentlj  a  collision  which  is  the  fault  of 
wmMj  11  not  an  accident  of  the  sea."    This  was  a 
dtdum  eattaiDly  not  necessary  for  the  decision  of  that 
ea«e.  Bat  in  Woodley  y.  Michdl  it  was  repeated  aud 
adopted  aa  the  ground  of  Judgment.    With  the  greateat 
nqieei  fot  that  learned  judge,  the  weight  of  whose 
opinion  on  any  question  of  maritime  law  I  fully  reoog- 
mie,  I  am  unable  to  perceive  why  a  loas  occasioned  by 
a&unoad  of  the  aea  owing  to  a  caaualty  over  which  the 
dd|Q(wner  and  hla  servanfo  had  no  control  should  not 
behddto  bewKhbL  the  exception.    If  the  distinction 
P<»Btadont  by  WiUs%  J.,  between  the  roles  goTeming 
the  oonatnctioa  of  poHdes  of  mariie  insurance  and  bills 
of  Isdiog  be  fba  tne  one,  it  is  il^rtainly  not  applicable 
to  aoeb  a  oMa   I  am  unable  to  concur  in  the  View  that 
a  dlmterv&ie&  happens  from  the  fault  of  somebody  can 
newkso  aeoUent  or  peril  of  the  aea ;  and  I  think  it 
voflld  gi'To  rin  to  distinctions  resting  on  no  sound  basis  if 
i^  vera  to  be  held  that  the  exception  of  perils  of  the 
f eaa  in  a  bin  of  lading  was  always  excluded  when  the 
inioad  of  the  aea  which  occasioned  the  loss  was  induced 
by  aone  inteirentlon  of  human  agency.    Take  the  case 
vUelL  I  pot  in  the  course  of  the  argument,  of  a  ship 
vlueh  abflees  upon  a  rock  and  is  lost,  becauae  the  light 
which  ibonid  hare  warned  the  mariner  againat  it  has 
becQBM  axtingtiiahed   owing  to  the  negligence  of  the 
P^M  ia  charge.     "Wliy  should  this  not  be  within  the 
e»yMa,  whilst  a  similar  loss  arising  from  a  ressel 
*^™|  ialD  contact  with  a  rook  not  marked  upon  the 
jto  adnittedly  would  beP      And  what  aubstantial 
MMtiuaii  there  between  this  latter  case  and  that  of  a 
iWNltaidering  through  oollialon  with  a  ship  at  anchor 
Mi(al%htwithoat  lights?    For  these  reasons  I  hare 
M>M  St  the  oonclnsioa  that  the  case  of  Woodley  ▼• 
fitkff  cannot  be  supported. 

I^  waa  contended  by  the  learned  counael  for  the  appel- 
^ftst  if  your  lordships  should  take  this  view,  the 
)%MBt  onght  to  be  entered  for  them.  I  cannot  con- 
III  k  this.  With  the  authority  of  Woodley  ^.  Michell 
^^Jhd^  favour,  when  once  it  was  admitted  that  the 
^^*  '  was  not  inevitable,  it  was  as  fruitless  for  the 
to  give  evidence  of  the  negligence  of  the  ap- 
aa  it  was  for  the  appellanta  to  aeek  to  oast  the 
^  .an  the  other  vessel.  Much  argument  was  ad- 
''^'■i  la  your  lordsbips  on  the  question  whether,  when 
^littlbhad  proved  that  the  goods  had  not  been 
^fmni^  thus  throwing  the  onu$  on  the  defendants  of 
•WM^Nj  their  non-delivery,  proof  by  them  that  the 
^"■■d  ^  been  sunk  in  a  colliaion  would  be  sufiQoient  to 
<Uft  tke  cnuB  and  render  it  incumbent  on  the  plaintiffs 
lasatabliah  that  the  collision  was  due  to  the  defendants' 
I,  or  whetiier  the  defendants,  to  bring  them- 
witl^  the  exoeptiony  must  show  that  the  loss  was 
due  to  a  cause  induced  by  their  own  negligence.  I 
iot  think  that  this  point  is  now  before  your  lordships 
decision.  Arguments  of  weight  have  been  adduced 
■apport  of  eith^  view.  I  certainly  must  not  be 
*>mtood  aa  deddmg  that  the  mere  proof  of  loss  by 


oolllsiott  under  oireumstanoes  as  conaiBtent  with  its  re« 
suiting  from  the  negligence  of  the  carrying  ship  as 
from  any  other  cause  would  exonerate  the  defendants. 
I  move  your  lordships  that  the  judgment  appealed 
from  be  reversed,  and  that  there  be  a  new  trial  of  the 
action. 

Lord  BraxwxlLi— 'Idy  noble  and  learned  friend  has 
been  kind  enough  to  read  his  opinion  first  in  conse- 
quence of  its  containing  a  fuller  statement  of  the  facts 
than  what  I  am  about  to  read  to  your  lordsbips. 

The  plaintifEs'  statement  of  daim  is  for  the  non-de- 
livery of  goods  according  to  a  bill  of  lading,  with  an 
alternative  claim  for  loss  of  the  goods  therein  mentioned , 
owing  to  the  negligence  of  the  defendants.  It  was  ad- 
mitt^  at  the  trial  by  the  defendants  that  the  goods  had 
not  been  delivered  according  to  the  bill  of  lading.  It 
was  admitted  by  the  plaintiffs  that  the  vessel  sank  owing 
to  damage  received  in  a  collirion.  It  was  admitted  by 
th^  defendants  that  that  oolliaion  was  not  the  result  of 
inevitable  accident — i.e.,  of  winds,  waves,  or  other 
natural  causes.  The  plaintiffs'  contended,  on  the 
authority  of  Woodley  v.  Michell,  that  that  beinc  so, 
they  were  entitled  to  judgment,  whether  the  collision 
was  attributable  to  the  negligence  of  the  defendants 
with  or  without  negligence  on  the  other  ship,  or  wholly 
to  the  negligence  of  that  other.  The  President  so  ruled, 
considering  hinuelf  bound  by  Wocdhy  v.  MicheU,  lliat 
case  decided  that  a  damage,  incduding  foundering 
occssloned  by  collision,  was  not  a  loss  by  perils  of  the 
sea  within  those  words  of  exception  in  a  bill  of  lading, 
unless  occasioned  by  action  of  sea  or  wind  or  inevitable 
accident ;  and,  therefore,  that  a  collision  occasioned,  • 
whether  by  the  negligence  of  the  one  ship  or  the  other 
or  both,  was  not  a  loss  by  such  perila.  The  now  defend- 
ants appealed,  but  the  ruling  was  upheld,  the  court 
giving  reasons  for  their  opinion,  and  also  relying  on  the 
case  of  Woodley  v.  Miehill,  With  great  respect  I  can- 
not agree.  I  think  that  case  wrongly  decidedt  and  differ 
from  the  reasons  given  in  support  of  the  Judgment  in 
that  and  in  thie  case.  Was  it  by  a  peril  of  the  sea  thst 
the  defendants'  ship  foundered  ?  The  facts  are,  that 
the  sea  water  flowed  into  her  through  a  hole,  and  flowed 
in  such  quantities  that  she  sank.  It  seenu  to  me  that 
the  bare  statement  shows  she  went  to  the  bottom  through 
a  peril  of  the  sea.  If  the  hole  had  been  small,  there 
being  a  piece  of  bad  wood,  a  plank  starting,  or  a  similar 
cause,  it  would  be  called  a  leiJc,  and  no  one  would  doubt 
that  she  foundered  from  a  peril  of  the  sea.  Does  it  make 
any  difference  that  the  hole  was  large,  and  occasioned 
by  collision  P  I  cannot  think  it  does.  It  is  admitted 
that  if  the  question  had  arisen  on  an  insurance  against 
loss  by  perils  of  the  sea  this  would  have  been  within  the 
policy  a  loss  by  perila  of  the  aea.  Are  the  words  to  have 
different  meanings  in  the  two  instruments  P  Why  should 
theyp  Different  consequences  may  follow.  The  in- 
surer may  be  unable  to  defend  hioiself,  on  the  ground 
that  the  loss  was  brought  about  by  the  negligence  of  the 
crew,  while  the  freighter  may  maintain  an  action  on  the 
ground  that  it  waa.  But  how  is  the  loss  a  loss  by  perils  of 
the  sea  in  one  case  and  not  in  the  other  P  The  argument 
la,  that  wind  aud  waves  did  not  cause  the  loss,  but 
negligence  in  someone.  But  surely,  if  that  were  so,  a 
loss  by  striking  in  calm  weather  on  a  sunken  rock  not 
marked  on  the  chart  would  not  be  a  loss  by  perils  of  the 
seas  within  the  bill  of  lading,  or  striking  on  a  rock  from 
which  the  light  had  been  removed,  or  an  iceberg,  or  a 
vessel  without  lights.  I  cannot  bring  myself  to  see  that 
such  cases  are  not  losses  by  perils  of  the  sea  Is  not 
the  chance  of  being  run  against  by  a  clumsy  rider  one  of 
the  perils  of  hunting  P  It  would  be  strange  if  an  under- 
'writer  on  cargo  suing  in  the  name  of  the  cargo  owners 
on  the  bill  of  lading  should  say,  "  I  have  paid  for  a  loss 
by  perils  of  the  sea,  and  elaioi  on  you  because  the  less 
was  not  by  perils  of  the  sea."    The  Ckmrtof  Appeal, 
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with  great  reapect,  argued  as  though  the  collision  oaused 
the  lose.  So  It  did  in  a  sense.  It  was  a  causd  Hne  qua 
norff  but  it  was  not  the  catua  causanB.  It  was  eatua 
remota,  but  not  eauBa  proxima.  The  cawa  proxima  of 
the  loss  was  foundering.  It  would  be  strange  if  a  plank 
started,  and  the  vessel  went  to  the  bottom  in  conse- 
quence, that  it  should  be  held,  **  Oh,  the  loss  is  not 
by  peril  of  the  seas,  but  by  bad  carpentering."  Let 
there  be  no  doubt.  I  do  not  say  that  in  such  case  the 
freighter  might  not  complain  that  his  goods  were  carried 
in  an  unseaworthy  ship.  All  I  say  is,  that  the  loss 
would  be  by  perils  of  the  seas. 

It  is  only  necessary  fox  this  House  to  say  that  if  the 
foundeiing  was  occasioned  by  a  collision,  with  no  blame 
on  the  defendants,  they  ought  to  have  succeeded.  For 
this  is  what  they  offered  to  prove,  and  were  told  that  it 
was  useless  to  do  so.  Mr.  Hollams  argued  that  they 
ought  to  have  insisted  on  their  right  to  prove  their  case. 
I  am  dearly  of  a  different  opinion.  I  think,  when  the 
judge  says,  "I  shall  decide  against  yon,  though  you 
prove  what  you  say,"  the  party  mnst  acquiesce  for  the 
time,  and  seek  his  remedy  by  appeal.  I  think  that  the 
judge  might  properly  refuse  to  hear  the  evidence,  for 
he  might  truly  say  that,  in  his  opinion,  this  evidence  is 
irrelevant  to  any  issue  on  the  record ;  no  one  giving  it 
would  be  liable  to  the  penalty  of  perjury.  The  practice, 
in  my  experience,  has  always  been  in  conformity  with 
what  I  am  now  saying. 

The  judgment,  then,  muet  be  set  aside.  The  At- 
tomey-Gkneral  contended  that  it  should  be  entered  for 
the  defendants.  That  also  is  impossible.  It  could  not 
have  been  done  before  the  Judicature  Act,  and  that  Act 
does  not  authorize  it.  It  would  be  most  unjust  to  the 
plaintiffs.  They,  relying  on  the  law  as  it  had  been  laid 
down,  proved  what  was  a  suf^oient  case,  and  did  not 
give  what  wonld  have  been  irrelevant  evidenoe  if  the 
law  had  been  rightly  laid  down.  I  say  nothing  about 
bnrtben  of  proof.  All  I  say  is,  that  if  the  collision 
was  in  no  way  the  fault  of  the  defendant's  crew,  they 
are  entitled  to  Judgment. 

As  to  costs,  I  do  not  remember  whether  my  noble 
and  learned  friend  made  any  mention  of  costs,  but  I 
will  merely  read  what  I  have  written — ^njEimely,  that  as 
to  costs  it  seems  to  me  that  neither  party  is  to  blame, 
and  that,  consequently,  the  costs  of  the  former  trial,  of 
the  appeal  in  the  court  below  and  in  this  House,  should 
be  costs  in  the  cause  for  either  party.  I  do  not  know 
whether  that  will  meet  your  lordship's  view  in  the 
matter,  but  that  can  be  settled  afterwards. 

Lord  Hacnaohtbk. — ^In  this  case  the  bill  of  lading  on 
which  the  question  arises  is  in  common  form.  In  the 
usual  terms  it  states  the  engagement  on  the  part  of  the 
shipowner  to  deliver  the  goods  intrusted  to  his  care. 
At  the  same  time  it  specifies,  by  way  of  exception,  oer- 
tain  cases  in  which  failure  to  deliver  those  goods  may  he 
excused.  So  much  for  the  express  terms  of  the  hill  of 
lading.  But  the  shipownet's  obligations  are  not  limited 
and  exhausted  by  what  appears  on  the  face  of  the  in- 
strument. Underlying  the  contract,  implied  and  involved 
in  it,  there  is  a  warranty  by  the  shipowner  that  bis  vessel 
is  seaworthy,  and  there  is  also  an  engagement  on  his 
part  to  use*  dne  care  and  skill  in  nav^ating  the  vessel 
and  carrying  the  goods.  Having  regard  to  the  duties 
thus  oast  upon  the  shipowner,  it  seems  to  follow  as  a 
necessafy  consequence  that,  even  in  cases  within  the 
very  terms  of  the  exception  in  the  bill  of  lading,  the 
shipowner  is  not  protected  if  any  default  or  negligence 
on  his  part  has  caused  or  contributed  to  the  loss. 

Turning  now  to  the  facts  of  the  case,  we  find  that  it 
was  admitted  at  the  trial  that  the  vessel  with  the  goods 
on  board  foundered  at  sea  in  consequence  of  a  collision. 
The  exception  in  the  bill  of  lading  includes  '*  dangers 
and  accidents  of  the  sea."  Is  shipwreck  by  collision  a 
danger  or  accident  of  the  seaf  I  should  say  undoubtedly 


it  is.  Then  comes  the  question ,  How  was  the  colli tion 
brought  about  P  Of  that  we  know  nothing,  except  that 
it  was  not  due  to  inevitable  accident.  So  much  was 
admitted.  It  follows  from  that  admisaion  that  one  oi 
both  of  the  vessels  that  came  into  collision  most  hsvt 
been  to  blame. 

In  that  state  of  things  I  should  have  thought  that  the 
issue  between  the  parties  was  reduced  to  this  questioe, 
Was  the  carrying  vessel  in  fault  P  If  it  waa  not,  the 
shipowner  is  protected;  if  it  was,  though  the  Um 
occurred  through  one  of  the  excepted  perils,  the  ahip- 
owner  cannot  rely  on  the  exception. 

Unfortunately  that  simple  issue  was  obscured »  and  the 
trial  of  the  action  was  rendered  abori^ive  by  reason  of 
the  decision  in  Woodley  v.  Michdl*  In  the  face  oC  thit 
decision  it  would  have  been  idle  for  the  parties  to  ban 
gone  into  the  facts  at  the  trial.  It  woiUd  haTe  besas 
work  of  supererogation  on  the  part  of  the  plaintiffs  to 
have  proved  that  the  carrying  vessel  was  in  fault.  The 
defendants  would  have  been  no  nearer  winning  if  tb^ 
had  establiihed  by  the  dearest  evidenoe  that  up  to  the 
moment  of  the  collision  they  had  performed  every  doty 
oast  upon  them.  Under  these  ciroumstanoes  the  parties 
have  been  compelled  to  come  to  your  lordship's  Houses 
appealing  in  form  against  the  judgment  of  the  Govt  of 
Appeal  in  the  present  case,  but  in  reality  agaiutthe 
decision  in  Woodiey  v.  MicJiiU, 

Your  lordships  are  therefore  called  upon  to  detendaa 
whether  the  rule  laid  down  in  Woodley  v.  MichM  can  be 
supported  on  principle  or  authority.  Authority  in  iti 
favour  there  is  none.  The  industry  of  counsel  oould  not 
produce  any  passage  from  any  reoogniaed  treatise  ec 
from  any  reported  judgment  countenancing  the  doctriasb 
except  one  observation  in  Chartered  Mercantile  Bank  ef 
India  v.  Netherlands  India  Steam  Natig<xtum  Ca»i 
which  was  not  necessary  for  the  decision. 

It  seems  to  me  to  be  equally  difiAcnlt  to  support  fti 
rule  in  Woodley  v.  Michell  ou  principle.  If  the  isi- 
dent  Is  brought  about  by  the  negligence  of  the  owner  ^ 
the  carrying  vessel  or  his  servants,  it  wonld  be  oontraiy  Is 
common  sense  and  against  all  sound  principle  to  allow  cos 
who  was  the  author  of  the  mischief  to  avail  bioiaelf  of 
his  own  wrong.  Buf  if  the  carrying  shipowner  is  fine 
from  all  blame,  why  should  he  suffer  from  the  enon  et 
misconduct  of  those  over  whom  he  has  no  control  P  Ai 
far  as  he  and  his  veesel  are  concerned,  what  iUffaitrmM 
can  it  make  in  that  case  whether  the  oollision  ia 
by  a  sunken  rock  or  by  an  iceberg  or  by  another  ^ 
or  whether  that  other  vessel  is  or  is  not  in  fault  P 

It  seems  to  me,  if  I  may  say  so  with  aU  defe 
the  error  of  the  Oourt  of  Appeal  in  the 
to  be  found  in  this :  They  start  with  the  asauoiptioB  ttiat 
the  same  words  have  different  meaninga  whee  need  in 
policies  of  assurance  and  when  used  in  bflls  of  lading, 
For  that  assumption  there  is  not,  I  venture  to  think* 
any  foundation.     Different  oonslderations»   no  donbt» 
apply  to  the  two  contracts,  a  contract  of  indemnltf ,  eoA 
a  contract  of  carriage — and  tho  same  event  nay  hana  a 
different  result  in  the  one  case  from  what  it  would  Imm^ 
in  the  other;  but  in  mercantile  contracts  eo 
connected  the  same  words  mnst  have  the  fame  \ 
Whatever  the  expression  "  perils  of  the  sea  *'  omsuaa  tel 
policy  of  assurance,  it  means  neither  more  nor  lean  te  i 
bill  of  lading. 

The  result,  in  my  opinion,  is  that  the  appeal   lauAt  ^ 
allowed,  and  the  litigant  parties  must  begin  ower 

Orders  appealed  from  reversed,  and  a  »« 
ordered  ;  the  eoite  of  the  trial  already  had  to  fee 
the  cauee  ;  and  the  ooets  in  the  Oourt  of  AppeceZ 
thii  House  to  be  the  defendants*  costs  in  the  oauae. 

Solicitors  for  the  appellants,  Lowless  A  Oo^ 

Solioitora  for  the  respondents,  Eollam$,  San 
Ooujord^  • 
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Ohau^mkdmr  v.  Botlb. 


Court  or  Appbal. 


0ract  if  Appeal . 


Aom  LoMrter  Ct.  of  Oban.  Jolj  20,  21,  22. 

Ckaujbvdsr  v.  Botlk.  (a.) 

AfM^rAfwIf  hypaieniee  of  legcU  prooeedingi — /n- 
pmdiM^**  Due  dUigcnee^'-'ralidiiy  of  pateni— 
McHb,  Ikgigns,  and  Trad^Marlu  Adt,  1883,  «•  32. 

Thi  prwiM  cofftlatneet  tn  Mcfton  32  o/  the  Paienii, 
Ikdpt»,  nd  Tr€Kde-MarkB  Ad,  1663,  w^l  he  aaiUfied 
if  on  9dm  to  Uat  th/B  validity  of  the  patent  or  the  fact 
of  hkfmgment  is  honeeUy  brought  vfith  reaeonahle 
diUgeaa  egainti  the  penon  or  pereone  to  whom  the 
tkreaU  hme  leen  made. 

In  mmkriMg  tohether  »ueh  an  aetion  hae  been  com' 
meneidimthftaaanahle  diligence,  regard  muet  he  had  to 
the  Cmv  mkrn  the  threate  were  flret  ieaued,  and  nci  to 
theHmwhenthe  j^aintiff  first  heard  of  the  infringe 


In  an  aeUon  under  section  32  of  the  Patents  Act, 
189$,  to  restrain  ike  issue  of  threats^  the  plaintiff  may 
pid  in  imm  the  validity  of  the  defendant's  patent, 

Suts  V.  Spenoe,  36  fF.  E.  26,  38  Ch.  D.  579,  dis- 
appfotetL 

ikp(«tLlioixkAdMirion  of  the  Yice-Obanoellor  of  the 
PikfiBeOoait. 

Tbe  defendaat  Boyle  was  the  owner  of  a  patent, 
granted  in  1879,  fore  <' tap  anion,"  and  ever  sinoe  1879 
he  had  atfonCtctazed  and  sold  the  patented  article,  and 
iiBiil  raosBti/,  ss  he  alleged,  he  had  not  been  aware  of 
naf  inttiBgemeat  of  his  patent. 

In  Jfardb,  1887,  be  disoo?ered  that  a  number  of  tap 
naioBs  not  being  m^de  by  hiouelf  were  being  sold,  and 
be  oonadeved  that  thoee  articles  were  infringements  of 
hk  patent.  Theae  articles  were  manufactured  bj 
Chalkiider,  the  plaintifE,  who  had  taken  oat  a  pfitent  in 
18&6.  Bpjle,  Uierenpon,  in  March,  1887,  issued  the 
tdLoviag  drenlar  :— 

*'  Botlb's  Fatbnts  ! ! 

*Itkniig  oome  to  our  knowledge  that  certain  of  our 

^sStsSt  nt  being  infringed — notably  Boyle's   Patent 

TymoM  snd  Patent  Arohimedean  Egg^Beaters,  we 

konkf  sntion  oar  nnmorons  friends  against  purehaeing 

Am  iaiMoa  goods.    It  cannot  be  too  generally  known 

ttatallpirties  who  handle  a  patented  article,  from  the 

■•far  to  tfie  naer,  indnding  also  importers,  are  liable 

t»  tte  piteatee.     Oar  patent  solicitor  has  instrootions 

to  liks  pnweedings  against  all  infringen.  —  Johw  J. 

Usiul" 

lUs  ««ffpV*  was  aimed  at  the  tap  union  made  by 
OWsBder,  mad  waa  dioalated  among  onatomers  of  his. 
1b  April  Ghailender  wrote  to  Bojle  challenging  him 
te  ttks  legal  piooeedinga  to  restrain  the  alleged  in- 
Mi|mMBtof  his  patent. 
^  the  i4$h  of  May  a  person  employed  by  Boyle 
MB   a   company   called   the   Mianoheater 
I  Oo.  a  tap  onion  manafactured  by  Ohallender, 
~l  the  company  that  it  was  an  infringement  of 
'^s  patoit,  and  that  Boyle  would  proceed  against 
^^  fl  ftey  omtlnaed  to  adl  it. 
On  Os  15th  of  June  Boyle  aerred  the  company  with 
I  A  writ  ia  an  aotkm  to  leatiain  them  from  infringing  hia 


The  viit  in  the  pnaent  action  waa  issued  on  the  11th 
r  Jue,  Imt  not  aerfed  till  the  16tb.  By  it  the  plaintiif 
i  an  tnjonetion  to  reatrain  Boyle  from  threatening, 
r  ciiooiaxa  or  otherwiae,  any  pcraon  with  legal  prooecd- 
I  or  fiabOity  in  respect  of  the  manufacture,  use,  aale, 
■paabaae  of  the  plaintifTa  tap  union. 

to)  Baportad  hy  W*  Itdcbx  Ooox,  Biq.»  Baaiitcr*at« 
Lawi 


Bristowe,  V.O.,  granted  an  interlocutory  injunction. 

Boyle  appealed. 

By  section  82  of  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  "  Where  any  person  claiming  to  be 
the  patentee  of  an  iuTontion,  by  cirouUr,  advertisement, 
or  otherwise,  threatens  any  other  person  with  any  legal 
proceedings  or  liability  in  respect  of  any  alleged  manu- 
facture, use,  sale,  or  purchase  of  the  in?ention,  any 
person  or  persons  aggrieved  thereby  may  bring  an  action 
against  him,  and  may  obtain  an  injunction  against  the 
continuance  of  such  threats,  and  may  recover  such 
damages  (If  any)  as  may  have  been  sustained  thereby, 
if  the  alleged  manufacture,  use,  sale,  or  purchase  to  which 
the  threats  related  was  not,  in  fact,  an  infringement  of 
any  legal  rights  of  the  persons  making  such  threats. 
Provided  that  this  section  shall  not  apply  if  the  person 
making  such  threats  with  due  diligence  commences  and 
proseeutee  an  action  for  infringement  of  his' patent." 

Moulton,  Q.C.,  and  8.  Hall,  for  the  appellant.— -The 
circular  issued  by  the  appellant  was  not  a  "threat" 
within  the  meaning  of  section  32,  but  was  merely  a 
warning  to  the  public  Section  32  was  aimed  at  a  defi- 
nite threat  of  legal  proceedings  addressed  to  an  indi- 
vidual in  respect  of  an  alleged  past  infringement  of  a 
patent.  It  is  not  necessary  that  the  "action  for  in- 
fringement ''  mentioned  in  the  proviso  at  the  end  of  the 
section  should  be  brought  against  the  **  person  aggrieved  " 
mentioned  in  the  former  part  of  the  section  ;  it  is  sufEl- 
cient  if  it  is  brought  against  some  other  alleged  infringer 
if  it  raises  the  same  question  which  would  be  raised 
against  the  "  person  aggrieved  "  if  he  were  the  defend- 
ant. The  action  against  the  Manchester  Plumbing  Oo. 
is,  therefore,  sufficient  to  exclude  section  32,  and  that 
action  has  been  commenced  with  "  due  diligence.*' 

Finlay,  Q.O.,  and  Bousfield,  for  the  respondent. — 
The  sppellant  did  not  oonimenoe  his  action  with  **  due 
diligence,"  and  the  respondent's  action  cannot,  therefore, 
be  thereby  defeated.  The  action  brought  by  the  appel- 
lant ought  to  be  one  in  which  the  validity  of  his  patent 
might  be  put  in  issue.  This  cannot  be  done  in  the  action 
brought  by  him,  as  the  respondent  is  not  a  party  to  it. 
In  Kurtz  v.  8penee»  35  W.  B.  26,  33  Oh.  D.  579,  it  was 
held  that  in  an  action  under  section  32  the  question  of 
the  validly  of  the  patent  could  not  be  raiaed.  The 
authority  of  this  case  has,  however,  been  doubted  in 
Walker  v.  Clarke,  4  Bep.  Pat.  Oas.  111. 

Moulton  replied. 

OoTTOM,  L.J.  (after  describing  the  nature  oC  the  patent 
and  stating  the  facts,  continued : — )  Now,  what  was  the 
law  independently  of  the  Act  of  1883,  on  which  the 
plaintiiZ  relies,  and  on  which  the  Vioe-Ohancellor  based 
the  injunction  P  It  is  thus  stated  by  the  late  Master  of 
the  Bolls  in  ffaltey  v.  Brotherhood,  29  W.  B.  9, 15  Oh.  B. 
514,  519  :  *'  It  is  quite  clear  that  Mr.  Justice,  now  Iiord 
Justice,  Blackburn, in  delivering  judgment  considered  that 
to  support  the  action"  (which  was  an  action  for  similar 
threats  to  these)  **  the  ailegations  must  not  only  assert 
the  statement  to  be  untrue,  but  that  it  was  made  with- 
out reasonable  and  probable  cause.  That  is  the  judg- 
ment of  the  full  court,  and  it  appears  to  me  to  be  the 
substance  of  the  law.  A  man  merely  giving  notice  that 
his  rights  are  being  infringed,  believing  that  they  are 
infringed,  is  not  to  be  subjected  to  an  action  for  giving 
that  notice  •  .  •  even  although  he  does  not  follow 
up  that  notice  by  bringing  an  action  at  law  for  the  in- 
fringement." I  take  that  to  be  a  correct  statement  of 
the  law  as  it  existed  at  the  time  of  the  passing  of  the 
Act,  and  if  it  were  not  for  the  Act  I  do  not  see  that  the 
plaintiff  here  could  have  any  reasonable  ground  for 
commencing  this  action  or  for  applying  for  an  injunc- 
tion. The  defendant  had  been  in  possession  of  his 
patent  smce  the  year  1879,  and  had  made  and  sold  the 
artiolM  manofaotoxed  in  aoooxdanoe  with  ity  and  those 
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mannfaetared  by  the  plaintiff  are  so  similar  to  them  that 
certainly  there  was  reasonable  ground  for  the  oontention 
that  the  artioles  made  by  the  plaintiff  were  an  infringe- 
ment of  the  defendant's  patent. 

The  qnestioD,  however,  turns  on  the  d2nd  section  of 
the  Patents,  Designs,  and  Trade-Marks  Act,  1888.  That 
section  consists  of  two  parts ;  it  contains  directions  as  to 
what  circumstances  will  enable  a  person  who  is  in  the 
same  position  as  the  plaintiff  here  to  obtain  judgment  in 
an  aotion,  and  then  it  contains  a  proTiso  which  excepts 
from  the  section  cases  which  come  within  the  protiso. 
If,  then,  a  case  comes  within  the  proviso  it  must  be  dealt 
with  as  if  this  section  did  not  exist— that  is  to  say,  it 
must  be  dealt  with  under  the  old  law. 

As  the  first  part  of  the  section  has  been  a  good  deal 
discussed,  it  may  be  desirable  to  give  our  opinion  upon 
it  without  regard  to  the  proviso.  First  of  all,  thie 
appears  on  the  section,  that  what  it  contemplates  is  the 
final  judgment  to  be  given  in  the  action  if  the  droum- 
stancss  bring  the  case  within  the  Act.  That  appears 
from  this  that  the  section  states  that  an  injunction  may 
be  granted,  and  also  damages,  which  evidently  could 
not  be  obtained  on  an  interlocutory  application. 
Although  undoubtedly  the  right  of  the  plaintiff  to  an 
interlocutory  injunction  vrUl  depend  on  what  judgment 
he  could  get  at  the  hearing  of  the  actiout  yet  we  must 
remember  that  the  object  of  the  section  is  to  provide  for 
judgment  to  be  given  at  the  trial  of  the  aotion.  First 
of  all  it  says  that  when  a  person  claiming  to  be  entitled 
under  a  patent  threatens  any  other  person  with  legal 
proceedings  or  liability  in  respect  of  the  patented  inven- 
tion, then  any  person  aggrieved  may  bring  an  action 
against  him. 

In  the  present  case,  though  it  is  very  questionable 
whether  the  circular  was  a  threat  within  the  meaning 
of  this  section,  the  defendant  undoubtedly  did,  before 
this  aotion  commenced,  threaten  with  aotion  and  legal 
liability  those  who  were  using  the  instruments  made  by 
the  •  plaintiff.  He,  therefore,  has  done  that  which  is 
pointed  at  by  the  section.  Who,  then,  can  apply  to 
restrain  liim  ?  Any  person  aggrieved.  And  there  is  no 
doubt  here  that  the  plaintiff  is  a  person  aggrieved,  be- 
cause he  was  maUng  that  which  was  said  to  be  an  in- 
fringement; and,  of  course;  these  threats  or  notices 
would  stop  the  sale  of  the  instrument  which  he  made. 
Then  the  section  goes  on  to  say  what  may  be  granted— 
an  injunetion,  and  damages  if  the  alleged  manufacture, 
use,  sale,  or  purchase  to  which  the  threats  related  iras 
not,  in  fact,  an  infringement  of  any  legal  rights  of  the 
person  making  such  threats. 

Now  I  think  that,  at  the  trial  of  such  an  action  as 
this,  the  court,  before  it  can  grant  relief,  must  be  satis- 
fied that  the  article  in  respect  of  which  the  threats  were 
made  is  not  an  infringement.  I  do  not  go  into  the 
question  as  to  where  the  burden  of  proof  will  lie; 
that  will  depend  upon  the  circumstances  of  each  case. 
Ptimd  facie  the  plaintiff  VTOuld  have  the  burden  thrown 
upon  him.  He  may  easily  rebut  that  in  a  particular 
case  and  throw  the  burden  of  proof  on  the  defendant. 
But,  in  my  opinion,  in  older  to  act  upon  this  section, 
the  court  must  be  satisfied  at  the  hearing  of  the  action 
that  the  articles  in  respect  of  which  the  threats  were 
made  are  not  **  an  infringement  of  any  legal  rights  of 
the  person  making  such  threats."  The  question,  there- 
fore, whether  the  patent  of  the  person  making  the 
threat  is  a  valid  patent  must^  in  my  opinion,  oomo  into 
consideration  if  the  plaintiff  in  the  action  seeks  to  have 
it  considered,  because  I  cannot  see  how,  if  the  patent  is 
invalid,  there  can  be  any  act  done  in  infringement  of  a 
legal  right  of  the  patentee.  I  mention  that,  because,  as 
I  understand,  though  the  case  is  not  before  us  on  appeal, 
Ohitty,  J.,  1MB  intimated  an  opinion  that  the  question  of 
the  validi^  of  the  patent  could  not  oomo  in  question  in 
an  aotion  like  this.  In  my  opinion,  and  after  the  discus- 
sion we  have  had  I  am  bound  to  state  it|  the  validity  of 


the  patent  oould  come  in  question.  In  order  that  the 
court  may  be  satisfied  whether  there  is  or  is  not  an  in- 
fringement of  any  legal  right,  one  of  the  qaestions  rnoit 
be,  if  the  plaintiff  chooses  to  raise  it,  whether  the 
defendant's  patent  is  or  is  not  valid. 

That  is  the  view  of  the  statute  which  I  take  as  ZQgardi 
the  rights  of  the  parties  at  the  hearing,  indepen£ntlj 
of  the  proviso. 

I  think,  however,  that  before  going  to  the  proviio  I 
ought,  having  regard  to  the  judgment  of  the  Yice- 
Ohancellor,  to  state  my  opinion  as  to  how  the  matter 
ought  to  be  dealt  with  on  an  interlocutory  appUoation. 
As  far  as  I  underetai^d  the  yio»>Ohanoel}or,  he  seema  to 
have  considered  that  he  could  not  enter,  at  tUs  stags  of 
the  cause,  into  the  question  whether  the  sale  of  the  plain* 
tiff's  tap  unions  was  an  infringement  of  the  defendaat^i 
patent,  or  whether  that  patent  was  a  valid  patent,  nA 
that  all  he  need  consider  was  the  balance  of  convenlenoaaod 
inoonvenienoe  as  between  these  parties  in  granting  or  re- 
fusing the  interlooutory  injunction.    I  must  express  my 
dissent  from  that  view.    It  is  very  true  that  in  all  caaei  U 
interlocutory  injunction  the  court  does  oonsidec  sad 
ought  to  consider  the  balance  of  convenience  and  ineoa* 
venience  in  granting  or  refusing  an  injunotioQ.  Biit 
there   is  another   very  material   question  to  bi  son* 
sidered,  has  the  plaintiff  made  out  a  pHm^ /oat  ohb? 
That  is  to  say,  if  the  evidence  remains  as  it  is,  to  it 
probable  that  at  the  hearing  of  the  aotion  he  will  get 
a  decree  in  his  faTour  f     Therefore,  although  I  %^ 
agree  that  the  court  ought  not  on  an  interloouto^  io- 
-  junction  to   attempt  finally   to    decide   the  queition 
whether  the  act  complained  of   is    an  infringement  or 
(if  the  question  of  the  validity  of  the  patent  is  laiied] 
whether  the  patent  is  a  valid  one  or  not,  yet,  in  n; 
opinion,  it  ought   to   be  satisfied  that  on  one  or  both 
of  those  two  points  the  plaintiff  in  the  action  has  msde 
out  a  primd  facie  case,  and  unless  the  oourt  is  so  satt* 
fied  it  would  be  vnrong  to  grant  an  injunction  menlf 
on  the  ground  that  it  cannot  do   the   defendant  SV 
harm.    Injunctions  ought  to  be  granted  only  on  a  os» 
made    out    entitling    the  plaintiff    to   that   partkoltt 
remedy.    I  have  thought  it  right  to  express  mj  opinion 
on  this  point,  having  regard  to  the  judgment  of  the  Vim- 
Chancellor  and  to  the  judgment  of  Kay,  J.,*  en  wUofc 
he  appears  to  have  relied.    In  the  present  case,  if  it  weM 
necessary  to  consider  the  point,  I  ahoald  say  that  do  dooW 
there  was  primd  faUe  evidence  on  behalf  of  the  dafiad- 
ant  that  this  was  an  infringement.     The  queatio&  is  alio 
raised  by  the  plaintiff  that  the  patent  is  »  bad  one,  a^ 
that,  therefore,  there  can  be  no  infringement    If  1^ 
not  come  to  the  oonduafon  that  the  case  is  stiiM^ 
taken  out  of  the  section  by  means  of  the  P'^'''^ 
should  have  had  to  consider  whether  the  P^^^^ 
made  oat  a  primd  faeie  case  that  the  patent  ii  i***^ 
I  have  not  considered  the  evidence  on  that  point  in  m*^ 
a  way  as  to  make  it  right  to  give  suy  opInSoa  QA  ita 
effect,  as  I  think  the  proviso  in  thia  case  sslttlfli  the 
matter. 

Now  what  ia  the  proviso.  **  Provided  that  this  Mota 
shall  not  apply  "  (that  is,  that  the  old  law  aloas  ahdl 
apply  to  such  actions) ''  if  the  person  making  such  throats 
iHth  due  diligence  oommenoea  imd  pioceontes  an  actt* 
for  infringement  of  his  patent.*'  Now  what  has  be* 
done  here  P  [His  lordship  then  staled  his  reasons  *« 
coming  to  the  ooadusion  that  the  aotion  was  commanssA 
with  dae  diligence  and  was  an  honest  action.] 

Then  we  come  to  what  is  really  the  naain  diffloolty  sC 
the  proviso,  the  qnestion  against  whom  an  aetioa  marf 
be  bronght  to  bring  it  within  this  proviso.  It  was  eoa- 
tendsd  by  the  plaintiff  that  it  ought  to  be  bioa^ 
against  tiie  penon  aggrieved — ^that  ia  to  aay,  against  ttl 
person  applying  lor  an  in]  unction  iui4ez  this  section-'«al 
that  Boyle's  action,  having  been  btoo^ht  only  aguM^  ^ 
■  ■  ■  J.  I  --    _  .  ■  I     ■** 

*  WMer  v»  (Xurke^ 


ItatXXVU     pbr.<bua8.i    THB  WEEKLT  REPORTBR. 


369 


Odvstof  Appeal. 


Ckallensbk  v.  Botlb. 


OouBT  ov  Apfbal. 


vbo  k  bnymg  f lom  the  plaintiff,  and  selling  to  retail 
patdbuen,  does  not  satiBfy  the  requirements  of  the 
pofOQ,  In  mj  opinion,  it  is  not  necessary  that  the 
tSam  should  be  brought  against  the  person  aggrieved. 
Ailpointadoui^  and  I  did  not  get  any  answer  whioh 
Mtisfied  me,  it  would  not  always  be  possible  that  an 
tetion  sbonJd  be  bronght  as  against  the  person,  aggriered. 
The  pi^tee  of  a  rival  machine  would  necessarily  be,  as 
ikt  piii&tiff  here  Is,  a  person  aggrieved  within  the  meaning 
of  fhft  teekka,  but  sopposlng  he  does  not  himself  mannf  ac- 
toie  01  sdl,  bat  only  Ucensea  the  mannfactore  and  sale,  I 
do  not  hsov  any  means  of  bringing  an  action  against  him. 
Itnightbs  argued  that  his  taking  out  a  patent  was  proof 
thaklM  ftnstened  and  intended  to  use  his  inyention ;  but 
in  mj  ofbioa  that  would  not  be  snf&oient  ground  for  an 
appUBsta  for  an  injunction ;  and  how  could  damages 
be  oMssd  from  bim  F  I  am  disposed  to  think  that 
whatfts  swtion  points  at  is  a  case  where  aome  act  has 
beea  sefaislly  doae  which  can  be  tested  as  to  whether  or 
UB^UktA  faifriiigeDMnt,  for  the  words  **  if  the  alleged 
Bsntetee,  uae,  sale,  or  purchase,  to  whioh  the  threats 
fthtti  was  not  In  fact  an  infringement  of  any  legal 
ifsUi  of  the  pnaoa  nuOdng  such  threats,"  dearly  point 
to  SB  artide  hanfing  been  made  which  has  been  alleged  to 
be,  bat  as  a  matter  of  fact  is  not,  an  infringement  of  the 
patent  of  the  penon  iasniog  the  threat.  In  my  opinion 
ttie  nan  fact  that,  where  the  owner  of  a  rival  patent  is 
te  agpkved  penon  it  is  in  many  cases  impossible  that 
n  sollmi  tor  infiiDgsment  should  be  brought  against  him, 
pvedudss  us  trom  ssnfining  the  action  mentioned  in  this 
proviso  to  an  aotioa  against  the  aggrieved  party.  In  my 
opUatbefaofjso  is  satisfied  if  an  action  to  test  the 

nildify<a  the  patent  or  the  fact  of  infringement  is 
ioaeiOy  ftroogfat  with  reasonable  diligence  against  the 
patOD  or  aaj  of  the  persons  to  whom  the  threats  have 
teen  amde.  I  am  not  satisfied  that  the  LegisUture  did 
not  foteod  to  lay  down  the  following  up  of  the  threats  by 
astion  as  a  sort  of  teat  whether  the  threats  were  bond  fide, 
mVaUos,  Y.a,  did  hi  Aanmann  v.  JAnd,  22  W.  B.  789, 
L^1U18Eq.330. 

Infkst  case  «n  aetion  was  brought  to  restrain  threats, 

ndtts Tioe-ChnfioeUor  asked  the  defendant,  who  was 

bsaiBg  Qieso  threats,  whether  he  would  undertake  to 

tehym  aetion  for  infringement.    He  dedined  to  do 

sf^SBd  the  Yice-Ghanoellor  granted  an  injunction,  it 

hebg  noted  in  the  order  that  the  defendant  declined 

toWman  action  following  up  the  threats.    I  think 

f&i^i^  i«y  likdj  what  the  Legislature  intended;  but 

vtetve  have  to  do  is  to  see  what  is  required  by  this 

jBDfiao.    In   my  opinion  It  is  not  required  that  the 

lettm  should  be  brought  against  the  aggrieved  person ; 

it  is  snfBdent  if  the  action  is  brought  against  any  person 

toiriiomthe  threat  has  been  made.    That  is  the  case 

hen.    I  aee  no  ground  for  supposing  that  the  action  is 

osQisive^  or  that  it  will  not  be  defended  in  a  proper 

aMner.    If  it  is  not,  another  application  can  be  made, 

hff  we  are  not  now  at  the  trial  of  the  action,  but  are 

•df  asked  to  grant  an  interlocutory  injunction  on  the 

^it  befdre  us,  and  before  the  rights  of  the  parties 

teaheeo  decided 

^fte  facts  before  us  I  say  that  prtin«  faoU  there  is 
MMitt  action  as,  by  Tirtue  of  the  proviso,  takes  the 
^Miaftof  that  section.  Therefore,  in  my  opinion,  the 
ote  aade  was  wrong,  and  must  be  discharged. 

fiowB,  HJ. — ^I  am  of  the  same  opinion.  This  is  an 
MCion  brought  under  section  32  of  the  Patents,  Designs, 
aad  Trede*Marks  Act,  1888.  We  have,  in  the  first 
to  oonatrue  the  proviso  In  order  to  determine 
r  an  action  which  has  been  instituted  against  the 
Rnml^g  Od.  is  an  action  whioh  satisfies 
» dcecription  given  in  the  proviso  of  an  action  oom- 
1  with  due  dfiigence  for  the  infringement  of  the 
/s  patent.  It  aeems  to  me  that,  in  order  to 
» the  pioflflo»  we  must  form  an  intelligent  riew 


of  the  whole  section,  and  although  the  construction 
which  I  put  on  the  earlier  part  of  the  section  may,  per- 
haps, upon  another  occasion,  be  called  in  question,  I 
desire  to  say  that,  in  my  view,  it  throws  a  distinct  light 
upon  the  construction  of  the  proviso.  The  section  gives, 
for  the  first  time,  a  new  right  of  action — a  right  of 
action  to  a  person  who  is  aggrieved  by  a  threat  proceed- 
ing from  a  patentee  against  somebody  in  respect  of  an 
alleged  manufacture,  use,  sale,  or  purchase  of  the 
patentee's  invention.  I  think  those  words  indicate  that 
thethreat}  which  is  the  subject-matter  of  the  action, 
must  not  be  merdy  a  warning  about  something  which  is 
going  to  be  done,  but  must  be  a  threat  about  an  act 
done,  a  threat  of  legal  proceedings  or  liability  in  respect 
of  an  alleged  manufacture,  use,  sale,  or  purchase  of  the 
invention,  not  in  respect  of  a  proposed  manufacture, 
use,  sale,  or  purchase.  It  seems  to  me  that  that  in- 
terpretation is  confirmed  by  the  subsequent  language  of 
the  section,  where  the  words  employed  are  that  an  in- 
junction and  damages  may  be  obtained  if  the  alleged 
manufacture,  use,  sale,  or  purchase  was  not,  in  fact,  an 
infringement  the  condition  imposed  under  the  word 
**  if  "  pointing,  it  seems  to  me,  to  an  act  done  which  is 
alleged  by  the  patentee  to  be  an  infringement,  but 
whioh  ahKi  may  not  really  be  an  infringement.  Agdn, 
when  you  come  to  the  proriso,  you  find  that  an  action 
for  infringement  of  the  patent  is  to  be  the  means  by 
which  the  section  may  be  avoided,  implying,  I  think, 
that  there  has  been  something  done  whioh  is  asserted  to 
be  an  infringement  of  the  patent  I  think,  then,  that 
threats  would  not  fall  within  the  section  if  they  were 
mere  threats  or  warnings  as  to  something  whioh  might 
be  done  in  the  future.  Everybody,  it  seems  to  me,  has 
still  a  right  to  issue  a  general  warning  to  pirates  not  to 
pirato,  and  to  infringers  not  to  infringe,  and  to  warn  the 
public  that  the  patent  to  which  the  patentee  is  entitled, 
and  under  which  he  ddms,  is  one  which  he  intends  to 
enforce.  But  my  language  upon  this  point  must  not  be 
misunderstood.  It  does  not  follow  that  because  a 
threat  is  so  worded  as  grammatically  to  apply  only  to 
the  future,  therefore,  it  may  not  in  any  particular  case 
be,  in  substance  and  in  fact,  applicable  to  what  has 
been  done.  Suppodng  that  a  manufacturer  is  making 
and  issuing  machines  whioh  the  patentee  considers  to  be 
an  infringement  of  his  patent,  and  the  patentee  issued  a 
threat  really  dbreoted  agdnst  the  manufacture  and  sale 
of  those  maehines,  I  do  not  think  he  could  escape  from 
the  section  by  wording  his  notice  in  such  terms  that, 
according  to  the  letter,  it  was  only  a  general  waming^to 
all  persons  not  to  infringe  his  patent. 

Kow,  I  am  not  satisfied  (though  I  give  no  find  opinion 
on  the  point,  as  its  investigation  would  require  further 
eridence)  that  the  circular  whioh  has  been  issued  was  di- 
rectly addressed  to  the  sde  of  this  particular  instrument  of 
which  the  defendant  now  complains.  I  think  it  is  very 
probable  that  it  was,  but  I  do  not  pronounce  Judgment 
on  the  basis  that  that  circular  is  a  threat  on  which  this 
action  can  be  founded.  But  there  was  a  very  distinct 
and  definite  threat,  which  puts  the  matter  beyond  all 
question,  addressed  to  the  Manchester  Plumbing  Go., 
who,  though  not  the  plaintifCs  in  the  action,  are  persons 
who  sell  the  very  instruments  whioh  the  plaintiff  has 
patented,  and  the  sde  of  which  is  complained  of  by  the 
defendant.  This  threat  to  the  Manchester  Plumbing 
Go.  was  addressed  to  people  who  had  done  something 
whioh  was  complained  of  as  an  infringement.  The  true 
view  of  the  proviso  seems  to  me  to  be  that  an  action 
will  satisfy  the  words  of  the  proviso  if  it  is  a  lond  fide 
action,  brought  with  due  diligence  and  inthout  coUu- 
don  against  a  person  to  whom  the  threat  has  been 
addressed  in  respect  of  the  act  to  whidi  the  threat 
referred.  I  do  not  express  any  opinion  as  to  whether 
any  other  sort  of  action  would  or  vrould  not  satisfy  the 
proviso.  It  is  Buffident  for  me  to  say  that,  in  my  opinion, 
eodi  an  action  would  be  enough  to  bring  the  oaae  withinit. 
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It  was  urged  upon  ut  that  the  aotion  most  be  against 
the  person  aggriefed,  and  that  it  will  not  do  if  it  is 
mdr^y  bronght  against  a  person  who  is  threatened.  I 
think  that  oonstroction  can  hardly  be  put  upon  the  seo- 
tion.  The  person  asai;rieTed  may  have  done  nothing 
which  could  be  alleged  to  be  an  infringement ;  he  may 
be  only  a  person  who  is  intending  to  manuf  aoture,  or, 
what  is  still  more  probable,  he  may  be  a  person  who  is 
dealing  with  his  own  patented  iuTention  through  the 
modium  of  licenoes  to  others.  It  oan  hardly  be  said 
that  a  patentee  who  intends  to  grant  lioenoes  to  make 
and  sell  his  iuTentlons  is  not  seriously  aggrieved  if  per- 
sons who  hafe  oontracted  or  negotiated  with  him  for 
licences  are  deterred  by  the  threats  of  another  from 
utilizing  his  iuTention.  Yet  he  cannot  be  sued  for 
infringement,  and  if  the  profiso  were  held  to  apply  only 
to  actions  brought  against  the  person  aggrieved,  the  pro- 
Tiso  would  have  no  applioation  at  all  in  an  aotion  brought 
by  him  for  an  injunction  against  threats. 

On  the  ground,  therefore,  that  this  action  against  the 
Kanohester  Plumbing  Ck).  is  an  aotion  brought  with  due 
diligence  against  persons  who  were  threatened  in  respect 
of  an  act  done  by  them  which  is  alleged  by  the  defend- 
ant to  be  an  infringement  of  his  patent,  and  is  an 
action  brought  in  respect  of  the  very  dass  of  goods 
which  are  made  by  the  plaintiff,  it  seems  to  me  that  the 
defendant's  aotion  takes  the  case  out  of  the  section. 
But  I  think  it  also  right,  as  the  naatter  has  been  dis- 
cussed, and  as  the  Vioe-Obancellor's  judgment  proceeds 
upon  another  ground,  to  express  my  coneurxence  in  what 
the  Lord  Justice  has  said,  first,  as  to  the  necessity,  in 
matters  of  this  sort,  that  those  who  apply  for  an  interim 
injunction  should  fulfil  the  requirements  of  the  law  and 
make  out  a  primd  fade  caao—not  merely  a  primd  facie 
case  of  the  balance  of  convenience  and  inoonvenience, 
but  a  primd  facie  case  of  a  right  which  is  infringed. 
The  right  conferred  by  this  section  is  a  right  not  to  bo 
threatened  if  the  manufacture  which  is  complained  of 
was  not,  in  fact,  an  infringement,  and  I  think  a  person 
applying  for  an  injunction  against  threats  ought  to 
make  out  a  primd  fade  case  that  the  matter  to  which 
the  threats  related  was  not,  in  fact,  an  infringement 

I  also  wish  to  add  that,  though  I  am  extremely  reluctant 
to  travel  one  hair's  breadth  out  of  the  case  before  us,  I 
think  it  is  necessary  to  express  an  opinion  (not  a  final 
judgment)  that  in  an  action  of  this  nature  the  question 
of  the  validity  of  the  defendant's  patent  may  be  raised. 
Ohitty,  J.,  seems  to  have  come  to  a  different  conclusion ; 
but  I  think  it  is  well  worthy  of  consideration,  how 
it  is  possible  to  decide  the  question,  whether  a  manufac- 
ture was  an  infringement  of  legal  rights  of  a  patentee, 
without  considering  whether  he  had  any  legal  rights  at 
all.  I  therefore,  as  at  present  advised,  do  not  feel  able 
to  follow  Chitty,  J.'s  view  on  that  point  These  two 
matters,  I  thinl^  it  is  necessary  to  mention  in  conse- 
quence of  the  Judgment  of  the  Vioo-Ohanccllor,  and  of 
the  course  which  the  argument  before  us  has  taken ;  but 
we  decide  this  case  on  the  ground  that  an  aotion 
brought  against  the  Manchester  Plumbing  Ck).  is  a  sufK- 
cient  aotion  to  satisfy  the  proviso,  and  so  to  take  the 
case  out  of  the  32nd  section. 

Solicitors  for  the  appellant,  Shaw  A  TremdUn^  for 
A*  if.  BlaiVf  Manchester. 

SolicitorB  for  the  respondents,  Bolton^  Bohhine^  Buibf 
A  Oo^p  for  C7.  B,  Hardmanp  Manchester. 


From  Q.  B.  Div.  Feb.  10,  M 

TvmnCUFFE  v.  OtCRSESBS  of  BiBXBiU.  (s.) 

Poor  rale^Oeriified  r^rmoAory  eckod^BoMMt^ 
Beformahry  SchooU  Ad,  1866  (29  A  30  VicL  «.  117). 

A  reformatory  echod,  the  managerB  of  wMeh  Km 
heen  grcmted  a  cerHfieaU  under  29  <ft  30  VusL  c  117, 
u  rateahie  to  the  rdief  of  the  poor. 

Sheppard  v.  Bradford,  12  W.  B.  867,  16  C.  5.  N.  8, 
369,  overruled. 

Appeal  from  the  judgment  of  the  Qaeen's  fifl&flb 
Division  upon  a  case  stated  by  Justices  at  qonter 
sessions  on  appeal  against  a  poor  rate. 

The  appellantB  were  the  managing  comnittse  of  tiM 
Birkdale  Farm  reformatory  school  for  youthful  affiwlaii 
of  the  Boman  Oatholio  religion.  The  school  wsi  otrtf- 
fied  under  the  Beformatory  Schools  Act,  1868.  Bop 
were  sent  to  it  and  detained  there  by  older  of  jnstiM 
under  section  14  of  that  Act,  and  such  older  fomd 
part  of  the  sentence  of  the  court  No  boys  wm  i»- 
oeived  there  except  these  sent  by  such  ordeis,  bat  tks 
committee  might  refuse  to  receive  any  such  hojisiotk 
school  (section  8  of  the  Act),  and  it  was  customaiyfir  J» 
tices  to  inquire  what  reformatory  school  woold  tds  Ai 
boy  before  sending  him.  The  county,  by  agresnuot  in 
the  committee,  contributed  towaids  the  opoM « 
keeping  boys  sent  there  by  the  county  i^"^ 
The  premises  consisted  of  school  buildings,  where  as 
boys  were  trained  in  various  trades,  and  a  fuoioi 
twenty-seven  acres,  used  for  the  instruction  of  the  bo|i 
in  a^^culture.  A  profit  was  derived  from  the  sotting 
tion  of  the  farm  and  also  from  the  trades  carried  oaii 
the  schooL  This  training  and  instruction  vers  cuom 
on  under  rules  approved  by  the  Secretary  of  State. 

The  appellants  having  besn  assessed  to  the  relief  or 
the  poor  in  respect  of  the  school  premises  and  ft^ 
lands,  the  quarter  sessions  confirmed  the  rate  subjeot* 
a  case.  . 

The  Queen's  Bench  Division  affirmed  the  oidec  d 
sessions  (35  W.  B.  731, 19  a  B.  B.  280). 

The  committee  of  management  appealed. 

air  a  Bueedl,  Q.O.,  and  Segar,  for  the  e^V^^ 
Detention  in  a  roformatory  school  is  part  of  the  pnaitiw 
system  of  the  country.  Youthful  offendare  is  ^ 
f  ormatory  schools  are  convicted  criminals,  and,  se  c*"!^ 
criminal  is  supposed  to  be  in  the  custody  of  the  Otots* 
they  are  detained  in  a  place  in  the  nature  of  •  V^ 
which  is  used  for  the  purposes  of  the  •^'^'■''^''r'^ 
law  in  the  country.  The  managers  of  the  i^ 
therefore,  in  detaining  the  boys  as  prisoners,  ""J^. 
for  the  Grown,  and  the  school  is  exempt  fros  ^f^' 
Jonee  v.  2*^  Mereey  Docke,  13  W.  B.  1069,  H^  ^  ^ 
443.  The  ofiloers  of  the  school  have  all  ^^^^ 
constables :  section  18.  The  expense  of  ^a^^I^?! 
boys  to  the  school  is  borne  by  the  prison  ■ow^^ 
section  23;  and  the  Treasury  may  oontribnts  tor"~ 
the  expenses  of  the  sehool :  section  24.  .  Sktfif^ 
Bradfi^  12  W.  B.  867,  16  0.  B.  N.  S.  369,  ie •J 
press  authority  that  reformatory  aohools  are  aot  w 
able.  They  are  not  like  industrial  achooU  v^^  ^ 
held  rateable  in  Beg.  ▼.  Wed  Derby,  L.  B.  10  a  f-/ 
23  W.  B.  Dig.  163.  School  bo«rds  can  estshlitt  i 
dustrial  schools,  but  not  reformatory  schools. 

They  also  dted  Beg.  ▼.  Bhephard,  1  Q.  B.  170. 

Aipiand,  Q.O.,  and  Mdehdmer,  for  tiie  respoodssi 
—The  reason  why  the  Grown  U  not  rateable  in  i«y 
of  the  occupation  of  land  is  that  it  is  not  meauonsa 
the  statute  43  Eliz.  c.  2,  and  so  is  not  bound  by  it^ 
true  test  of  exemption  is,  would  the  Grown  be  hiW 
be  rated  in  respect  of  the  property  if  anyone  wasrjra 
would  depend  upon  whether  the  Crown  had  the  ngt 

ia.)  Beported  by  W.  F.  Barrt,  Bsq.,  Bairistef-at-U« 
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i:  Jones  t.  MetBey  Docks ;  Oommiuioner  of 
if.  Inapedon  o/ihe  Foot,  L.  B.  8  H.  L.  So.  17,  U 
W.  £.  H.  L.  Dig.  10.  Baformatoij  aohoola  are  ohaii* 
tiUa  institntloiiB,  detention  there  being  for  the  pnrpofe 
8f  lefometlony  aad  not  panJehment  The  manegera  are 
Bot  temats  of  the  Grown,  and  their  ooonpation  is  not  the 
oflBopatioa  of  the  Grown.  Sheppardf.  Bradford  was 
ifsej^j  decided,  and  is  oTerroled  by  Jom$  t.  Mersey 
LodtL  Uabkbani,  J.,  in  Beg.  t.  WeU  Derby,  treata  that 
OM  as  ovfsniled.  Gonnty  baildings,  saoh  as  sMize  oonrta , 
polios  akalioBi,  county  oonrta,  and  prisons,  are  in  con' 
KmSi  €am  to  buildings  ooenpied  by  the  Grown,  and 
ham  bees  bald  not  rateable :  par  Blaekbum,  J.,  in  Jones 
?.  Mmof  Docks,  13  W.  B.,  at  p.  1070, 11  H.  L.  Gas.,  at 
p.  4e4;  Csomber  ▼.  Justices  of  Berkshire,  82  W*  B. 
525, 9  Appi  Gas.  61  ;  JusHces  of  Lanoashire  t.  Stret- 
/or<2;K&ftE.  225. 

Tbsf  abo  referred  to  Qambier  t.  Lydford,  2  W.  B. 
220, 3  &  ft  B.  346,  7  W.  B.  G.  L.  Big.  80. 

SkC&mdl,  Q.C,  in  reply,  idMi  Lord  Amhsrst  ^. 
LoriSnuTS,  2  T.  B.  372 ;  Nicholson  t.  HMorn  Union, 
3$  V.B.  230, 18  Q.  R  D.  181. 

Loid  SisEE,  HLB. — In  this  case  the  question  for  our 

(Walon  is  whether  a  reformatory  school,  whioh  is  as  to 

cfiKtatai  nattera  regulated  by  the  Beformatory  Schools 

Ac^l%66,U  ot  is  not  rateable  to  the  relief  of  the  'poor.* 

It  wssuiged  that  it  was  not  rateable  because  it  was,  in 

cfifeGt,  a  piiaoa,  and  part  of  the  means  for  the  public 

adflifailBtiBtkm  of  lev  and  order  in  the  country.    The 

queatioB,  to  my  Biad,  is  not  whether  this  is  a  prison, . 

but  vba£ber  tbk  is  a  pri3on  occupied  by  the  serranta  of 

i^Onwn  ao  ss  to  bring  it  withhi  the  exemption.    In 

J^  r.  Mersey  Docks  it  was  shown  that  the  statute  43 

Al  e,  8  hsd  been  partially  misconstrued  and  misap- 

fikd  in  the  eourta,  and  the  House  of  Lords  brought  the 

eoortB  back  to  the  trne  conitruction  of    the  statute. 

Uader  that  atatnte  e?eiy  occupier  of  lands,  houses,  d;&, 

Vbcn  the  occupation  could,  in  the  hands  of  the  present 

Mcapter  or  of  any  other  person,  be  made  beneficial,  is 

n^MUe  to  the  relief  of  the  poor.    There  is  only  one 

sumg&m,  end  that  is  in  favour  of  the  Grown,  the  exemp. 

tioB  ann^  frasn  the  fact  that  the  Grown  is  not  named 

h^ttsti^  and  therefore  not  bound  by  It.    Efcry- 

w  <iis  in  the  poaition  I  ha? o  stated  is  liable  to  be 

litsl  Ihe  law  was  so  stated  in  Jones  t.  The  Mersey 

M^^ksn  Lord  Westbury  said,  at  p.  501 :— "The 

^easspier  ezeo^t  from  the  operation  of  the  Act  is 

tiM  IQsg,  because  he  is  not  named  in  the  statute,  and 

tt^dinstaDd  immediate  aerranta  of  the  Grown,  whoae 

oeeapatioa  ia  the  oconpation  of  the  Grown  itaelf,  alao 

fiBBM  within  the  exemption.''    The  statement  of  Lord 

Ctaawotth,  at  p.  508,  is  usually  accepted  as  the  most 

ttaot  upon  the  subject : — '*  To  avoid  all  misconception, 

IviA  to  add  that  there  are  certain  caaes  to  whioh  the 

<*iwiitluua  J  haTc  made  do  not  apply.    The  Grown, 

Sithoig  named.  Is  not  bound  by  the  Act.    It  follows, 

IkwlBie^  Chat  lands  or  houses  occupied  by  the  Grown  or 

^lemts  of  .the  Grown  for  the  purposes  of  the  Grown 

«iiBt  liable  to  be  rated;  and  I^oonceife  that  it  is 

^A  a  conf oaion  between  property  occupied  for  public 

^Jtaaa  and  proper^  occupied  by  aerranta    of   the 

^^^Ite  this  mistake  haa  ariaen."    The  statement  as 

^  ttssesapstion  by  servants  of  the  Grown  seems  to  me 

a  Bsen  expansion  of   the   phrase  "  occupied   by  the 

^^own."    It  disposed  of  any  question  as  to  the  ocoupa- 

t  d  the  Grown  being  limited  to  the  personal  ocoupa- 

of  tiie  sovereign.    It  seems  to  me  to  mean  that 

leeupied  by  servants  of  the  Grown  for  the  pur- 

of  the  Grown  are  occupied  by  the  Grown  in  the 

i  way  as  lands  occupied  by  the  servants  of  a  private 

'are  occupied  by  the   master.     I  take  it, 

J  to  mean  that  any  lands  occupied  by  the  Grown 

fts  aotmign  capacity  are  not  rateable.    Blackburn, 

*«  ^  Mivi^iig  the  gpinion  of  the  majority  of  the  ^ 


Judges,  said  the  same  thing  at  pp.  483,  ltl:^**Th9 
Grown,  not  being  named  in  the  statute  of  Elizabeth,  is 
not  bound  by  it;  and,  consequently,  the  overseers 
cannot  impose  a  rate  upon  the  sovereign  in  respect  of 
lands  occupied  by  her  Majesty,  nor  on  those  occupied 
by  her  servants  for  her  Majesty."  The  learned  Judge, 
having  thus  stated  the  principle,  goes  on  to  enumtrate 
cases  whioh  had  been  decided  to  see  whether  they  were 
within  that  rule :  "  So  far  the  ground  of  exemption  is 
perfectly  intelligible,  but  it  has  been  carried  a  good 
deal  farther,  and  applied  to  many  cases  in  whioh  it  can 
scarcely  be  said  that  the  sovereigD  or  the  servants  of 
the  sovereign  are  in  occupation.  Long  series  of  cases 
have  established  that  where  property  is  occupied  for  the 
purposes  of  the  Government  of  the  country,  inoludiug 
under  that  head  the  police  and  the  administration  of 
Justice,  no  one  is  rateable  in  respect  of  such  occupation. 
And  this  applies,  not  only  to  property  occupied  for  such 
purposes  by  the  servants  of  the  great  departments  of 
State,  such  as  the  Post  Office,  the  Horse  Guards,  or  the 
Admiralty,  in  all  which  cases  the  occupiers  might 
strictly  be  called  the  servants  of  the  Grown,  but  also  to 
property  occupied  by  local  police,  to  county  buildings 
occupied  for  the  assizes  and  for  the  Judge's  lodgings,  or 
occupied  as  a  county  court,  or  for  a  Jail  In  these  latter 
cases  it  is  difficult  to  maintain  that  the  occupants  are, 
strictly  speaking,  servants  of  the  sovereign,  so  as  to 
make  the  occupation  that  of  her  Majesty  i  but  the  pur- 
poses are  all  public  purposes  of  that  kind  whioh,  by  the 
constitution  of  this  country,  fall  within  the  province  of 
government,  and  are  comndtted  to  the  sovereign,  so  that 
the  occupiers,  though  not,  perhaps,  strictly  servants  of 
the  sovereign,  might  be  considered  in  consimUi  casuJ* 
That  is  an  attempt  to  bring  those  latter  cases  within  the 
rule  of  exemption. 

Those  oases  must  not  be  considered  as  establishing 
any  new  rule,  but  they  must  be  brought  within  the  rule 
laid  down  in  Jones  v.  The  Mersey  Docks.  Whenever, 
therefore,  a  case  of  any  such  buildings  arises  the  courts 
most  consider  whether  it  is  within  the  rule.  If  a  co« 
ordinate  court  has  held  it  to  be  within  the  rule,  the 
court  will  follow  that  decision.  If  a  Jong  series  o( 
decisions,  acted  upon  all  over  the  country,  have  held 
that  the  case  is  within  the  rule,  no  court  will  overrule 
those  decisions.  Short  of  that,  however,  the  court  will 
conaider  whether  the  caae  comes  within  the  rule,  aod  if  * 
any  case  decided  before  c7on«a  v.  The  Mersey  Docks  is 
not  brought  withih  the  role  it  must  now  be  conaidered 
as  overruled.  The  true  test  is  this :  if  anyone  were  to 
be  rated  would  it  be  the  Grown  ?  If  so,  as  the  Grown 
cannot  be  rated,  no  one  else  can.  The  servants  of  the 
Grown  are  not  rateable  because  they  are  not  occupiers. 
Just  as  the  servants  of  a  private  individual  cannot  be 
rated,  beoause  their  master  oodupies  and  not  the  aer- 
vanta.  That  enunciation  of  the  rule  enables  us  to  see 
whether  any  particular  case  falls  within  it. 

It  is  said,  however,  that  the  rule  has  been  enlarged. 
In  Beg.  v.  West  Derby  an  industrial  achool  waa  held 
liable  to  be  rated,  and  Blackburn,  J.,  in  giving  Judg- 
ment, quotes  the  language  of  Lord  Granworth  in  Jones 
V.  The  Mersey  Docks  which  I  have  already  referred  to. 
In  Cooniber  v.  JusHces  of  Berkshire  the  question  was 
whether  the  county  assise  courts  were  liable  to  income 
tax,  and  the  question  was  said  to  be  the  same  as  their 
liability  to  the  poor  rate.  I  cannot  see  that  any  new 
rule  was  there  laid  doim,  or  that  the  old  rule  was  en- 
larged. Lord  Blackburn,  in  giving  his  opinion,  quotes 
the  language  of  Lord  Westbury  in  Jones  v.  The  Mersey 
Docks,  that  the  public  purposes  to  make  an  exemption 
« must  be  such  as  are  required  and  created  by  the 
Government  of  the  country,  and  are  therefbre  to  be 
deemed  part  of  the  use  and  service  of  the  Grown." 
Lord  Blaokbnm  did  not,  I  thhik,  mean  to  lay  down  a 
new  rule  as  to  a  building  required  for  the  service  of  the 
country.    He  used  that  argument  to  see  whether  the 
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building  oane  within  the  rule  as  being '*  ooonpied  by 
the  Crown."  Lord  Wataon  eaya: — *'The  precise  lan- 
guage of  that  definition  satisfies  mo  that  the  noble  and 
learned  lord  (Lord  Westbnry)  meant  to  affirm,  and  did 
affirm,  that  the  exemption  extended  not  only  to  the 
immediate  and  actual  serTanta  of  the  Grown,  but  to  all 
other  persons,  not  being  servants  of  the  Grown,  whose 
oQOupation  was  asoribable  to  a  bare  trust  for  purposes 
required  and  created  by  the  Government  of  the  country." 
May  I  say  with  great  deference  that  that  language  is  not 
quite  accurate  P  The  immediate  and  actual  serrants  of 
the  Grown,  if  they  use  land  for  the  serf ioe  of  the  Grown, 
do  not  "  occupy  "  it.  There  can  be  no  question  of  their 
exemption  as  they  do  not  occupy.  What  is  meant  is 
that  where  a  building  is  a  public  building  used  for  the 
purposes  of  the  go? ernment  of  the  country  by  serrants 
of  the  Grown,  so  that  the  occupation  is  the  occupation 
of  the  Grown,  that  building  is  exempt. 

Having  stated  the  exemptiooi  we  must  now  consider 
whether  it  applies  to  the  present  case.   There  is  the  case 
of  Sheppara  t.  Bradford^  decided  before  Jonea  t.  The 
Meney  Doc&i^  in  which  a  certified  reformatory  school 
was  held  not  to  be  rateable.    That  case  wae  not  one  of 
a  long  lUie  of  decisions  or  where  there  had  been  a  long- 
continued,  recognized  practice  acted  upon  and  not  con- 
tested.   It  seems  to  me,  therefore,  to  be  a  case  that  is 
oTerruled  by  Jonea  t.  The  Mereey  Docks,  if  it  does  not 
come  within  the  rule  as  to  exemption.    In  Beg*  y.  Weat 
Derby  Lord  Blackburn  aeemed  to  be  of  opinion  that  it 
was  overruled.    Does  the  present  case  oome  within  the 
rule  P    Speaking  for  myself,  I  think  it  may  be  rightly 
said  that  this  place  is  in  the  nature  of  a  prison.    It  is 
used  solely  for  the  purpose  of   dealing  with  young 
persons  convicted  of  crimes,  wjio  are  detained  there  by 
a  sentence  which  is  part  of  the  sentence  passed  upon 
them  on  their  conviction.     If  the  old  rule,  acted  upon 
before  the  decision  in  Jonee  v.  The  Mereey  Docks,  were 
still  in  existence — ^namely,  that  it  was  sufficient  to  show 
that  the  building  was  used  for  public  purpoees  in  order 
to  bring  it  vrithin  the  exemption — this  case  would  come 
within  it.    However,  it  is  not  now  sufficient  to  show 
that  the  building  is  used  for  public  purposes.    The 
question  is,   Is  this  a  case  of  occupation  by  the  Grown, 
where  the  Crown  would  be  rated  if  anyone  could  be  P 
In  my  opinion  it  is  not  such  a  case.    There  are  many 
circumstances  stated  during  the  argument  which  are 
oondusivft  to  show  that  these  premises  are  not  occupied 
by  the  Grown  through  its  servants.     The  school  is 
carried  on  by  benevolent  people.   The  persons  in  charge 
can  be  dismissed  by  them,  and  are  their  servants.    The 
Grown  has  no  control  in  the  management  of  the  school. 
The  statute  gives  it  no  right  of  possession,  and  the 
building  cannot  be  said  to  be  in  the  occupation  or 
possession  of  the  Grown.    The  persons  who  carry  on  the 
aohool  occupy  it  by  their  servants.    The  ground,  there- 
fore, upon  which  this  school  is  rateable  is  that  it  comes 
vrithin  the  general  enactment  of  43  Eliz.  c.  2,  and  is 
not  taken  out  of  that  general  enactment  by  being  in  the 
occupation  of  the  Grown.    For  these  reasons  I  am  of 
opinion  that  this  appeal  should  be  dismissed. 

Fbt,  L.J. — ^I  am  of  the  same  opinion,  and  for  the 
same  reasons.  The  effect  of  the  decision  in  Jones  v. 
The  Mersey  Docks  was  to  recall  the  courts  to  tlie  very 
words  of  the  statute,  43  £li&  c  2.  Wherever  lands 
which  are  eapable  of  beneficial  oooupation  are  occupied, 
the  lands  are  rateable,  there  being  only  one  exemption — 
namely,  lands  in  the  oooupation  of  the  Grown,  which 
cannot  be  assessed.  To  see  if  the  case  comes  vrithin  the 
exemption  the  question  always  is,  Is  the  land  in  the 
occupation  of  th»  Grown  P  The  occupation  of  the 
Grown  may  be  either  the  personal  occupation  of  her 
]Cajest/t9*lSDCupation  by  servants  of  the  Crown,  which 
ii,  in  reality,  the  oooupi^on  of  the  Grown.  Therefore, 
to  gain  exempticm,  the  landa  must  be  occupied  by  the 
CteowQ* 


That  being  so,  we  must  see  who  are  the  penons  hm 
olaimicg  exemption.    They  are  a  committee  of  msnage- 
ment  of  a  reformatory  school.    The  school  was  founded 
by  charitable  persons  as  a  benevolent  institatloii,  and 
the  committee  of  management  are  elected  hj  them  to 
carry  it  on.    The  committee  are  authorized  to  leodTe 
contributions  from  the  county  funds  towards  the  ex- 
penses, and  the  committee  are  clothed  with  the  power  of 
detaining  children  in  the  school   where  the  sentenee 
states  that  they  are  to  be  so  detained.    For  my  part  I 
should  be  sorry  to  call  a  reformatory  school  a  prison; 
the  object  of  it  is  not  punishment,  but  refozmstion. 
But  whether  it  is  a  prison  or  not  is  immsterisL   The 
managers  are  appointed  by  the  subscribers  snd  not  hf 
the  Grown.    They  are  not  paid  by  the  Grown,  not  oin 
they  be  dismissed  by  the  Crown.    They  are  not,  then- 
fore,  servants  of  the  Grown.    It  was  then  urged  tbtf 
they  occupy  a  public  position  and  are  the  persona  dfll»> 
gated  by  the  Justices  to  carry  out  the  sentenee  of  tin 
court,  and  are  exempt  upon  that  ground.     Ko  doabt 
that  is  true,  but  it  must  be  borne  in  mind  thst  tiie 
power  to  sentenee  young  persons  to  be  detained  is  • 
reformatory  school  was  given  by  the  Legislature  for  tto 
purpose  of  taking  advantage  of  the  existence  of  tbflM 
voluntary  schools,  and  it  is  not  in  any  waj  lib  u 
ordinary  sentence  known  to  the  law.    I  can  find  nvtusc 
to  show  that  the  occupation  of  these  peraons  is  theocn- 
pation  of  the  Grown.    If  any  loss  occurs  it  will  wfiw 
upon  the  Growo,  but  must  be  borne  by  the  8^^*^^ 
It  only  remains  to  deal  with  the  case  of  ^*W^ '• 
Brad/or^  where  it  was  held  that  a  reformatory  idioal 
wae  not  rateable.    The  ground  of  the  decision  there  f« 
that  the  school  was  a  building  devoted  to  pubUo  pw* 
poses,  and  Byles,  J.,  mentions  another  ground,  thattM 
institution  was  devoted  to  purposes  of  public  ohaiity.  » 
that  time  those  grounds  were  considered  enfldenllj 
exempt  the  building  from  rating.     Since  the  decii^ 
Jones  V.  The  Mersey  Docks  I  do  not  think  that  de#» 
can  stand.    We  are  therefore  bound  to  ba7>^^'%; 
say  it  with  regret,  that  this  school  does  not  come  «W 
the  exemption. 

Lopes,  L.J.— I  am  of  opinion  that  the  appellaati** 
rateable  in  respect  of  this  school.      In  the  oasow 
Jones  V.  The  Mersey  Docks  the  House  of  Lords  pw« 
a  construction  upon  43  Eliz.  c  2  which  was  ii^^^^"^!^^ 
with  the  view  previously  held  by  the  courts.  Thepnnev* 
underlying  the  decision  in  that  case  is  that  tiie  Oton| 
not  being  named  in  the  statute  of  Elizabeth,  »  "^ 
bound  by  its  provisions,  and  therefore  lands  ^'^J^ 
by  the  Grown,  or  by  its  serrants  for  the  pnrpoeei  tf  **; 
Grown,  are  not  rateable.      "The  g«n«"^ JS'JEi 
said  Lord  Cairns  in  Oreig  ▼.  UniverMy  of  **«**?*? 
L.  K.  1  H.  L.  Sc  348,  at  p.  360,  "  aa  I  wi*njf^^t 
approved  of  by  your  lordehips  in  these  caseiii »»Jrr 
the  Grown,  not  being  named  in  the  Engliih  ^^^^ 
statutes  on  the  subject  of   assessment,  and  aov  wwg 
bound  by  statute  when  not  expressly  named,  any  P'*^ 
erty  which  is  in  the  occupation  of  the  ^'^^'^'^J] 
peraons  using  it  exclusively  in  and  for  the  >^^^|m| 
Grown,  is  not  rateable  to  the  relief  of  the  poor.     »\ 
necessary  to  apply  that  principle  to  the  P***"^*  *JJ 
and  to  see  whether  this  school  is  exempt  from  ^'^^ 
being  in  the  occupation  of  the  Grown.    The  "^^^^J 
originaUy  created  by  private  efforts.    The  hmd  bewjl 
to  private  persons,  and  the  management  is  i>>'^''j'| 
control.    No  one  over  whom  the  Grown  has  any  00Bl| 
occupies  it.    The  persons  who  oocupy  it  can  be  JJ 
missed  by  the  committee  of  management,  and  are  1^ 
servants.     The  managers  may,    by  section    1,  w 
giving  six  months'  notice,  resign  the  oertlfioate  and  m 
continue  receiving    youthful    offenders    without  1 
permission  of   the  Grown.     By  section  8  they  ■ 
dedine  to  receive  any  parttoular  boy  proposed  to  be  J 
to  them.    Theiefoie,  in  no  one  soise  oan  tt  be  ■ 
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U»ttt«  lobool  U  ia  th«  oeoaMtion  of  the  Grown.  It 
dmvUmtm.  to  ma  to  bo  in  toe  natoxe  of  a  prison,  if 
ttat  li  tt  iU  material  to  the  pzeaent  inquirj.  I  am 
OflUo  to  dirtingqifth  this  case  from  that  of  a  oertlfied 
aMnal  aohoo]»  which  was  held  in  Beg.  t.  Wed  Derby 
to  k  lateaUsL  JSTor  can  I  dlatingoish  it  in  principle 
km  a  pdTata  lanatio  asylum  where  lonatios  are  sent 
•addetacoed.  With  regurd  to  the  case  of  dheppord  t. 
Bndfwd^  it  is  onlj  neeessarj  to  s^  that  it  was  decided 
befoia  Jmmi  t*  The  Mernsy  Docke^  and  cannot  now  be 
eonddttad  u  an  anthority* 

Matan  for  the  appellantf ,  Bowdiffes^  liawU^  A  Co.^ 
fat  T&n^dU,  Sot&thport. 


for  tbm  respondentv,    Bower^    ChUon,    S 
',  tw  Barr^  Sadler,  A  Diehineon,  Ormakirk. 


ffomQ.B.mf. 


Feb.  6. 


Kbllt  v>  EsLLOin).  (a.) 

Bi&  ef  uk^Auiffnment  of  a/ier'aequired  properiy-^ 
Arm  itt^mMnde^ViaidUy^BaU  of  Sale  Act  (1878) 
^MMUNBRt  Ad,  1882  (45  S  46  Vid.  c.  43),  $$.  4, 

l^aURofaak  Uie  grantor  asiigned  as  security  for 

ihejmfmmt  o/  money  the  chaUde  eptcificaUy  described 

in  fie  idMde  Oereto  annexed,  **  together  with  ail  other 

cWfcfr  Md  Onga  the  property  of  the  mortgagor  now  in 

oatf  ahitt  (he  eaid  premiaee,  and  also  aU  chatteU  and 

^Umi  wiidk  may,  at  any  time  during  the  continuance 

tf  ihe  aeagrUy,  he  in  or  about  the  same  or  any  other 

ptmitm  of  i&e  mortgagor  {to  which  the  said  chatteU  or 

fld^  or  any  part  th/ereof  may  have  been  removed), 

^fMer  hraughi  there  in  eubstitution  for,  or  renewal 

e/t  or  m  oddiHon  to^  the  chattele  and  things  hereby 

anrnd." 

M<  fiat  the  biU  of  tale  wu  void  under  section  9  of 
^BSUof  Sale  Ad,  1882,  as  not  being  in  accordance 
*tt  ^Mm  in  the  schedule^ 

Tie  nk  of  construction  laid  down  in  Ex  parte 
St|itfB^34  W.  B.  507,  17  0.  J5.  D.  257,  is  the  test  of 
tmf  fmdHuies  eubstantial  divergence  from  the  statw 

total  V.  Boberts,  32  W.  R.  605,  13  Q.  B.  D.  794, 


Aipaalteoaa  jadgaaent  of  the  Dirisional  Ck>art  in 
of  the    eKeoation  creditor  in  an    interpleader 

^j^ahffl  of  aale,  dated  the  24th  of  August,  1886,  the 
-*    ^    -  'to  Thomas,  the  claimant  in   the 

aa   aeoori^   for   the   payment  of 
"apeoiflcaUy  described   in    the 
^^  ~    or   hcrdnafter  written,  to« 

iihwwiiii  all  other  chattala  and  things  the  property 
^teasrtgagor  now  in  and  about  the  prenuses  known 
*^^  Shtdey-road,  PaddUigton,  in  the  county  of 
all  chattels  and  things  which  may 
» during  the  continuance  of  this  aecurity  be 
_>  tlia  aame  or  any  other  premiaes  of  the  mort- 
r  (ia  wiiicli  the  aaid  chattels  or  thiii^ga,  or  any  part 
>f  ma^  hafo  been  removed),  whether  brought 
fim  asbatitation  lor,  or  renewal  of,  or  in  addition  to, 
*«ttela  and  thinga  hereby  assigned." 
» plalwtifP  baring  recoTcred  judgment  against  the 
aaiasd  the  goods  in  exeoation,  and  they  were 
bj  Thomaa  nader  the  1^  of  sale.  Since  the 
1^  febe  bill  of  sale  certain  goods  not  enumerated  in 

bgr  W.  t.  Banavt  Sag.,  Banriatac-at-Iiaw. 


the  schedule  had  been  brought  upon  the  preaiises,  but 
the  claimant  made  no  claim  to  them. 

Upon  the  trial  of  an  issue  in  the  Marylebone- County 
Oourt  the  Judge  held  that  the  bill  of  sale  was  void,  as 
not  being  in  accordanoe  with  the  form«  and  gave  judg- 
ment for  the  execution  creditor.  The  Dirisional  Oourt 
(Lord  Coleridge,  O.J.,  and  Denman,  J.)  af&rmed  this 
judgment. 

The  claimant  appealed. 

McClymont  and  S,  Beed,  for  the  claimaut.-— An 
asrignment  of  after-acquired  property  does  not  render 
the  bill  of  sale  void  under  section  9  of  the  Bills  of  Sale 
Act,  1882,  as  not  being  in  accordance  with  the  form : 
Roberts  v.  Boberts,  32  W.  B.  605,  13  Q.  B.  D.  794.  The 
rule  laid  down  in  Ex  parte  Stanford,  34  W.  B.  507,  17 
Q.  B.  D.  259,  as  to  what  is  a  material  departure  from  the 
form,  does  not  conflict  with  Boberts  v.  Boberts.  The 
only  effect  of  including  after-acquired  property  in  the 
assignment  is  to  render  the  assignment  void  in  respect 
of  such  after- acquired  property  except  as  against  the 
grantor:  sections 4  and  5of  the  Bills  of  Sale  Act,  1882. 
Many  bills  of  sale  containing  a  similar  clause  have  been 
before  the  courts  since  Boberts  v.  Boberts,  and  the  point 
has  not  been  taken,  it  being  generally  assumed  that 
Roberts  v.  Boberts  waa  conclusive. 

They  referred  to  Goldstrom  v.  TaUerman,  35  W.  B. 
68,  18  Q.  B.  D.  1 ;  In  re  MorriU,  35  W.  B.  277,  18  Q. 
B.  D.  222 ;  Lundey  v.  Simmons,  35  W.  B«  422,  34  Cb. 
D.  698  ;  Furber  v.  Oobb,  35  W,  B.  398,  18  Q.  B.  D. 
494;  Levy  v.  Polack,  52  L.  T.  N.  S.  551,  33  W.  B.  Dig. 
32  ;  Grosser  v.  Maxwell,  W.  N.,  1885,  p.  95  \  Bouchette 
V.  Attenborough,  3  Times  L.  B.  813. 

Lumley  Smith,  Q.O,,  and  Bose^Innes,  tot  the  execu- 
tion creditor,  were  not  called  upon. 

Lord  EsHaa,  M.B. — We  muat  construe  each  bill  of 
sale  that  comes  before  us  according  to  the  rule  of  con- 
struction laid  down  by  this  court  after  the  most  careful 
consideration.  Now  before  the  case  of  Ex  parte  Stan^ 
ford  we  had  endeavoured  to  state  the  rule  of  construc- 
tion, but  that  rule  was  not  considered  by  some  judges 
sufftciently  effective  for  universal  application.  Accord- 
ingly, on  account  of  the  numeroua  caaea  that  arose  upon 
bills  of  sale,  this  court,  with  the  asristance  of  all  its 
members,  laid  down  a  rule  of  construction  in  that  case 
more  easy  of  application,  and  more  accurate  in  its  appli- 
cation, than  the  rale  preriously  laid  down.  It  followed 
that  if  we  did  alter  the  form  of  the  rule  of  construction, 
the  new  rule  would  take  the  place  of  a^y  former  rule,  and 
might  alter  the  effect  of  prerious  cases,  so  that  if  any 
of  the  prerious  cases  which  had  been  decided  under  the 
old  rule  would  have  been  dedded  difterently  under  the 
new  rule,  they  must  now  be  considered  as  overruled. 

In  Ex  parte  Stanford  the  old  rule  was  considered  not 
to  be  a  good  working  rule,  but  one  that  would  have  an 
effect  varying  according  to  different  men's  minds,  and  so 
a  new  rule  of  construction  wa^  there  laid  down,  which  it 
was  supposed  would  be  intelligible  to  every  man's  mind 
— to  conveyancers  and  to  men  of  borinesa  alike.  The 
Judgment  says :— "  A  bill  of  sale  is  surely  in  accordance 
with  the  prescribed  form  if  it  is  substantially  in  accord** 
ance  With  it,  if  it  does  not  depart  from  the  prescribed 
form  in  any  material  respect.  But  a  divergence  only 
becomes  substantial  or  material  when  it  is  calculated  to 
give  the  bill  of  sale  a  legal  consequence  or  effect  either 
grcfiter  or  smaller  than  that  which  would  attach  to  it  if 
drawn  in  the  form  which  has  been  sanctioned,  or  if  it 
departs  from  the  form  in  a  manner  calculated  to  mis- 
lead those  whom  it  is  the  object  of  the  statute  to 
protect.''  There  is  the  rule  laid  down  in  its  most 
general  form.  '*  We  must  take  the  form  interpreted  by 
tbe  light  of  the  Act  on  the  one  hand,  the  inatrumant  tp 
be  discuased  upon  the  other ;  and  we  muat  th^n  coj»- 
aidec  whether,  but  for  tbe  avoidance  inflicted  by  iwftof^ . 
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OoiTBT  OP  Appeal. 

Kbllt  V.  Kbllond. 

OOUBT  OF  ApPSAL. 

9  of  the  statute,  the  instnime&t  as  drawn  will,  in  virtue 
either  of  addition  or  omission,  have  any  legal  efEeet 
which  either  goes  beyond  or  fsUs  short  of  that  whioh 
would  reenlt  from  the  statutory  form,  or  whether  the 
instrument  in  respect  of  such  Tariance  would  be  oalcu* 
lated  reasonably  to  deceive  those  for  whose  benefit  the 
statutory  form  is  provided.  If  so,  the  variance  is 
materia],  and  the  bill  o(  sale  is  not  in  substantial 
accordance  with  the  statutory  precedent.  What- 
ever form  the  bill  of  sale  takes,  the  form  adopted 
by  it  in  order  to  be  valid  most  produce,  not  merely 
the  like  effect,  but  the  same  efEeet — that  is  to  say, 
the  legal  effect,  the  whole  legal  effect,  and  nothing  but 
the  legal  effect — whioh  it  would  produce  if  cast  in  the 
exact  mould  of  the  schedule.  Such  a  test  as  this  con-, 
tains  no  element  of  uncertainty,  is  one  which  every 
lawyer  throughout  the  kingdom  is  competent  to  apply, 
and  is  based  upon  a  method  of  interpretation  familiar  to 
our  courts."  That  is  the  rule  of  construction  laid  down, 
and  if  that  rule  would  have  made  any  decision  before 
JSx  parte  Stanford  wrong,  then  we  must  say  that  such 
decision  is  no  longer  an  authority.  The  court  has  now 
to  take  the  rule  so  laid  down,  and  apply  it  to  every  bill 
of  sale  that  comes  before  it. 

We  must  now  deal  with  the  case  of  Boberta  v.  JSoberh. 
If  the  above  rule,  when  applied  to  the  bill  of  sale  in  that 
case,  makes  that  decision  incorrect,  then  BoherU  v. 
Boherta  must  be  considered  as  having  been  wrongly 
decided.  Although  it  is  not  usual  for  this  court  to  over- 
rule one  of  its  own  decisions,  yet  this  is  a  court  consist- 
ing of  six  Judges,  and  I  take  it  that  if  at  any  time  a 
decision  of  a  lesser  number  of  the  court  is  called  in 
question,  and  a  difftculty  arises  about  the  accuracy  of  it, 
this  court  is  entitled,  sitting  as  a  full  court,  to  say 
whether  they  will  continue  to  adopt  a  deeision  which 
has  been  come  to  by  a  lesser  number  of  them.  There- 
fore if  BohertB  v.  BoherU  is  at  variance  with  the  decision 
of  the  full  court,  it  must  be  considered  as  overruled. 
F6r  myself  I  do  not  hesitate  to  say  that  if  Boherte  v. 
Boberie  had  to  be  considered  under  that  rule,  it  must 
have  been  differently  decided,  and  therefore  2loberU  v. 
Boberie  must  be  considered  as  overruled  by  Bko  parte 
Stanford. 

-  The  question,  therefore.  Is  whether  in  the  body  of  this 
bill  of  sale  there  is  or  is  not  such  a  divergence  from  the 
statutory  form  as  brings  the  case  within  the  rule  and 
avoids  the  bill  of  sale  under  section  9.  Applying  the 
test  laid  down  in  the  rule,  does  the  bill  of  sale  produce 
"  the  same  effect— that  is  to  say,  the  legal  effect,  the 
whole  legal  effect,  and  nothing  but  the  legal  effect— which 
it  would  produce  if  oast  in  the  exact  mould  of  the 
schedule"  P  Has  the  bill  of  sale  **  a  legal  consequence 
or  effect,  either  greater  or  smaller,  than  that  whioh 
would  attach  to  it  if  drawn  in  the  form  *'?  It  is  obvious 
to  my  mind  that  it  has  a  greater  legal  effect  than  it 
would  have  if  it  were  drawn  in  the  form.  It  includes 
other  goods  besides  those  specifically  described  in  the 
achedule.  It  applies  to  ^ods  not  described  in  the 
schedule  at  all,  and  not  capable  of  being  described,  be- 
cause they  were  non-existent  at  the  time  the  bill  of  sale 
was  executed.  It  has  a  greater  legal  effect,  because  that 
which  is  attempted  to  be  given  as  the  security  is  a 
larger  security  than  could  possibly  be  given  by  a  bill  of 
Bale  drawn  in  the  stetutory  fonn.  Accordingly  the  bill 
of  sale  is  void  under  section  9. 

It  is  argued,  however,  that  section  9  is  not  to  have 
the  effeot  of  avoiding  such  a  bUl  of  sale,  defective  as  re- 
gards the  body  of  the  instrument,  because  the  avoidance 
in  section  9  is  cut  down  in  this  particular  case  by  sec- 
tions 4  and  5.  That  is  to  say,  that  sections  4  and  5  are 
inconsistent  with  the  full  application  of  section  9,  and 
that  the  more  specific  enactmento  in  sections  4  and  5 
ace  to  limit  the  wide  and  plain  construction  of  section  9. 
I  think  that  the  suggestion  of  Fry,  L.J.,  during  the 
MgOBMnt  baa'  shown  us  that  there  is  no  real  inoonsiB- 


tency  at  all.  Sections  4  and  5  do  not  in  terms  apply  to 
the  body  of  the  bill  of  sale.  They  apply  to  the  sohedolfl 
and  to  the  schedule  only.  If  that  is  so,  the  form  of  the 
bill  of  sale  may  be  perfectly  correct,  yet  the  schedule 
may  have  a  description  of  goods  not  sufOoiently  epedfio. 
Then  with  regard  to  those  goods  not  sofftoiently  de- 
scribed, the  bill  of  sale  is  avoided  except  as  agaiatt  the 
granter.  Upon  this  view  section  9  remains  intsot,  and 
will  have  ite  full  force  notwithstanding  anything  con- 
tained in  sections  4  and  5.  Applying  the  rule  laid  down 
in  Em  parte  Stanford,  I  find  that  the  body  of  tbie  Ull  of 
sale  is  not  in  accordance  with  the  form,  and  is  void  under 
section  9.    The  appeal,  therefore,  fails. 

Far,  L.J. — I  am  of  the  same  opinion.    By  the  bOl 
of  sale  in  the  present  case  the  mortgagor  assigned  to  the 
mortgagee  the  chattels  and  things  speeiflcally  dssoiibed 
in  the  schedule,  **  together  with  all  other  chattels  and 
things  the  property  of  the  mortgagor  now  in  end  about 
the  premises,  and  also  all  chattels  and  things  whioh  may 
during  the  continuance  of  this  security  be  in  or  about 
the  same  or  any  other  premises  of  the  mortgagor,"  k. 
The  first  inquiry  is  whether  that  bill  of  sale  is  in  aooori- 
anoe  with  the  form  in  the  schedule  to  the  Bills  of  8ile 
Act,  1882.    The  Master  of  the  Bolls  has  already  poUrf 
out  that  the  proper  rule  of  construction  wns  UHia 
Ex  parte  Stanford.  The  judgment  there  lays  this  don: 
that  if  the  bill  of  sale,  read  independently  of  the  aiaU- 
anoe  in  section  9  of  the  Act,  goes  in  ite  legal  effaot  to 
any  extent  beyond  the  effect  of  the  form  in  the  schedniei 
it  is  void  under  section  9  as  not  being  in  aooordanoe  vift 
the  form.    Taking  the  bUl  of  sale  now  in  question  on  the 
one  hand,  and  taking,  on  the  other  hand,  the  bill  of  lale 
in  the  schedule,  I  cannot  doubt  that  the  bUl  of  sale  dov 
in  controversy  does  go  in  ite  legal  effeot  far  beyond  the 
bill  of  sale  in  the  schedule.     The  clause  as  to  the  othff 
chattels  and  things,  besides  those  speciQcally  desoiiW 
in  the  schedule,  is  an    addition   to   the  form  in  At 
schedule,  and  would  convey  property  which  nerer  oodi 
be  touched  by  an  instrument  in  the  sdheduled  form.  I 
come  to  the  conclusion  therefore  that,  according  to  fte 
rule  of  construction  laid  down  in  Ex  parte  Stanford,^ 
bill  of  sale  is  void. 

Now  I  do  not  desire  to  say  anything  as  to  the  powtf 
of  the  full  Oourt  of  Appeal  to  overrule  dedsions  of  any 
lesser  number  of  ite  members.  If  I  had  to  decids  tiiat 
point  I  should  prefer  to  take  time  to  oonsider.  I  Mis 
to  express  no  opinion  upon  it,  because  it  appesa  to  ■• 
that  in  Boberte  v.  Boberte  the  point  now  raised  ivtsBO| 
determined.  No  doubt  it  was  argued  that  the  WO^f 
sale  was  void  under  section  9  as  not  being  in  ^^bou^^'I!^ 
with  the  form,  but  the  point  of  divergence  wsattot^ 
words  **  by  way  of  security"  were  omitted.  Tto*  ^^ 
the  point  of  divergence  with  whioh  the  IndgDestidflidt; 
the  insulBcient  description  in  the  schedule  was  dealt  with 
as  being  a  question  under  sectiona  4  and  5-  Thei^ 
fore  in  my  Judgment  the  precise  point  was  not  dittt- 
mined  hi  Boberte  v.  Boberte,  and  we  are  bound  to  detas- 
mine  it  by  the  rule  laid  down  in  Eoo  parte  Stanford* 

There  remains  another  argument  to  be  dealt  with. 
It  is  said  that  section  9  is  sul^eot  to  an  exeeption 
where  the  divergence  from  the  form  ia  in  the  deaeiip- 
tion  of  the  goods  in  the  schedule  annexed  to  the  hill  o< 
sale,  and  that  secttons  4  and  5  limit  section  9  to 
that  extent.  It  appears  to  me,  however,  that  the  tiii 
reading  of  the  aeotions  is  thi»-«eotioiL  9  deals  with  tto 
form  of  the  bill  of  sale,  and  avoida  an  instrument  whioh 
materially  differs  from  the  stetutory  form  as  '^8*'^ 
both  the  grantor  and  everybody  elae;  sections  4  sod 
6  deal  with  a  departure  from  the  jproper  description  iA 
the  Bohedule,  and  do  not  deal  with  the  form  of  tiie  ho^T 
of  the  bfll  of  sale.  Supposing  there  waa  a  MB  of  s^ 
precisely  hi  the  statutory  form,  foUovred  by  a  soheftnli 
desoritring  the  chattels  assigned,  tmt  with  tegexd  t^ 
aome  of  the  chattels  contaiaiog  no  apeoiflo  desaiptlo*f 
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HiRB  PUBOHABI  FUSNIBHIKO  Co,  V«  R1OKBK8. 


COUBT  OF  ApFBAL. 


ndiiio  containiog  a  spedflo  dcwcriptlon  of  a  chattel  of 
wtth  the  gnmtor  wae  not»  at  the  time  of  the  grant,  the 
tne  owner.  The  bill  of  sale  would  be  within  the 
fcfaednled  form,  and  not  capable  of  being  avoided  by 
MctioB  9.  There  would  be,  however,  a  want  of  apeoiflo 
docription  within  seotiona  4  and  5  which  would 
afoU  the  bill  of  aale  against  CTerybody  except  the 
grantor  in  reepeet  of  the  ohattelB  not  apeoifically 
deMribed,  and  in  reapect  of  the  chattel  of  which  the 
gnntof  vaa  not,  at  the  time  of  the  grant,  the  true 
ovner.  lliat  appears  to  me  to  prevent  any  inconalatency 
hatwam  the  limited  avoidance  in  aectiona  4  and  5, 
and  theabnhite  aToidanoe  in  section  9. 

Lon^  LJ. — ^I  am  of  the  aame  opinion.    The  words 

whiebm  objected  to  in  this  bill  of  aale  are  contained 

hi  thB  body  of  tbe  deed.    The  queation  for  our  deeiaion 

iawMMrtiOa  Wll  of  aale  haa  a  different  legal  effeot 

from  tin  atatatory  form.    The  case  which  laya  down  the 

rale  <f  eoaakuotion  upon  which  we  are  to  act  ia  Ex 

pmit8kaford»     I  do  not  deaire  to  expreaa  any  opinion 

aa  tt>  vfaat  power  the  full  Court  of  Appeal  haa  with  re* 

gnd  to  any  preriotta  deeiaion  of  a  court  oompoaed  of 

two  or  three  of  its  membera.    But  the  full  court  was 

aamnoBed  in  that   oase  to    reconaider    any    previous 

dcebiona  baailng  upon  the  queation  then  before  the 

cout.   Do  the  words  objected  to  in  thia  bill  of  aale 

**  l^ve  the  \hB  of   sale  a  legal  conaequence  or  effeot 

giaatatthan  that  which  would  attach  to  it  if  drawn  in 

the  alBtatoiy  lona"  P      The  anawer  to  that  queation 

appeaiB  to  me  to  ba  obvious,  becauae  thia  bill  of  aale 

deab  not  only  wjth  gooda  spedfioally  described  in  the 

aabedole  aBoeiBd  thereto,  but  doala  with  other  ohattela 

aad  thiap  the  property  of  the  mortgagor. 

Wtb  rapeot  to  the  caae  of  Boberti  v.  BoberU,  I  do 
iiot  tfcuUrit  oaoeaaary  to  expreaa  any  opinion  aa  to  what 
waa  dedded  there,  because  I  am  perfectly  clear  that  it  ia 
iaeooautent  with  Ex  parte  Stanford.  There  were 
othar  oaea  referred  to  where  the  aame  objection  might 
have  hcaa  taken  aa  waa  taken  in  the  preaent  case ;  but 
aa  the  objection  was  not  taken,  thoae  caaea  are  no 
rathodty  apon  the  point. 

^iintb  regard  to  aectiona  4  and  5,  it  ia  aaid  that  they 

ua  BoC  caanatent  with  aection  9,  nor  with   the  deeiaion 

atwUsb  we  have  arrived.    Speaking  for  myself,  I  must 

aay  that  I  felt  some  difllculty  with  regard  to  this  point, 

bat  I  thiok  that  the  view  auggeated  by  Fry,  L.J.,  re- 

Bovaitbat  diffloalty.    It  appeara  to  me  that  aeotion  9 

dmb  with  the  form   of  the  deed  and  the   atatntory 

fam  in  the  achednle  of  the  Act ;  whereaa  aectiona  4  and 

5  deal  only  with  the  achednle  to  the  deed,  and  deal 

wift  any  objection  as  to  the  ohattela  not  being  apeoifl- 

ttQy  daaerftMd  therein.      I  think,  therefore,  that  this 

anwal  ahould  be  diamiaaed. 

Appeal  dimniis$ed. 

Soiielfeon  for  the  claimant.  Cooper  A  8on%, 

aottdtors  for  the  execution  creditors,  Montagu^  Scott, 
ABaier. 


^fnm  0,  B.  DlT.  Deo.  19. 

SOM  ffrBOKASB  FuBNIBHUrO  Co.  V.   RiCHBlfS.    (a.) 

(ha^oif — Volwiiary  winding  up-^Subeequent  contract 
— "  Fer  the  beneficial  winding  up  of  the  company '  -^ 
<hma  o/proof-^Companies  Act,  1862  (25  db  26  Viet. 
c  89),  a.  131. 

is  an  action  by  a  company  in  voluntary  liquidation 

;9a«  a  contract  made  after  the  eommeneement  of  the 

wbuUn^  up,  and  which,  but  for  the  vfinding  up,  would 

inr  Item  in  the  ordinary  eour$e  of  its  bueinees,  the  onus 

M  Beported  by  W.  F.  Babrt,  Esq.,  Barrlster-at-Law. 


of  proving  that  the  contract  was  not  for  the  beneficial 
winding  up  of  the  company  within  eection  131  of  the 
Companies  AcA,  1862,  lite  upon  the  defendant. 

Appeal  from  the  Judgment  of  Grantham,  J. 

The  action  waa  for  arrears  of  instalments  alleged  to  be 
due  under  a  hiring  agreement.  The  defence  was  that 
the  plaintiff  company  were  being  voluntarily  wound  up 
and  that  the  agreement  waa  entered  into  after  the 
commencement  of  the  winding  up,  and  waa  void  under 
aeetion  181  of  the  Companiea  Act,  1862,  as  not  being  for 
the  beneficial  winding  up  of  the  company. 

At  the  trisl  no  evidence  was  given,  but  the  following 
admissions  were  made :— The  plaintiffs  were  a  company 
incorporated  for  the  purpose  of  selling  furniture  on  the 
hire  purchase  aystem-^that  is,  the  prtoe  of  the  fumitare 
waa  to  be  paid  by  inatalmenta,  and  upon  payment  of  all 
the  inatalmenta  the  furniture  was  to  become  the  property 
of  the  hirer.  On  the  5th  of  February,  1885,  a  resolution 
was  passed  to  wind  up  the  oompany  voluntarily,  and  this 
reaolution  waa  duly  confirmed  and  registered.  On  the 
19th  of  l£aroh,  1885,  the  agreement  in  question  was 
entered  into,  by  which  the  company  sold  certain  f  ami* 
ture  to  the  defendant  upon  the  hire  purchase  system,  to 
be  paid  for  by  monthly  instalments.  Some  of  the  instal- 
ments being  in  arrear,  the  oompany  brought  this  action. 
Grantham,  J.,  gave  judgment  for  the  plaintiff  upon  the 
authority  of  Baieman  db  Oo.  v.  Ball,  56  L.  J.  Q.  B.  291, 
35  W.  B.  Dig.  48. 

The  defendant  appealed. 

Companies  Act,  1862,  a.  181. — "Whenever  a  company 
is  wound  up  voluntarily,  the  company  shall  from  the  date 
of  the  commencement  of  such  winding  up  cease  to  carry 
on  its  business,  except  in  so  far  aa  may  be  required  for 
the  beneficial  winding  up  thereof,  and  all  tranafera  of 
aharea,  except  tranafera  made  to  or  with  the  aanotion  of 
the  liquidatora,  or  alteration  in  the  etatue  of  the  membera 
of  the  company,  taking  place  after  the  commencement  of 
auoh  winding  up,  ahall  be  void,  but  its  corporate  atate 
and  all  ita  corporate  powera  ahall,  notwithstanding  it  ia 
otherwiae  provided  for  by  ita  regulations,  continue  until 
the  affaire  of  the  oompany  are  wound  up." 

W.  E.  ffume  Williame  {B.  F.  fVilliamt,  Q.O.,  with 
him),  for  the  defendants.— Thia  contract  ia  void,  as  it  waa 
not  incidental  to  the  beneficial  winding  up  of  the  com- 
pany, and  ao  no  action  can  be  brought  upon  it.  Section 
131  ia  imperative.  Bateman  ds  Oo*  v.  Ball,  56  L.  J. 
Q.  B.  291,  35  W.  B.  Dig.  43,  ought  to  be  overruled. 

He  referred  to  Ince  Hall  Boiling  MUle  Oo.  v.  Douglae 
Forge  Oo.,  30  W.  B.  442,  8  Q.  B.  D.  179;  BriHeh 
Wagon  Oo.  v.  Lea,  28  W.  B.  349,  5  Q.  B.  D.  149 ; 
Drew* 8  ca$e,  15  W.  B.  1057;  In  re  Wreck  Beoovery 
and  Salvage  Co.,  29  W.  B.  266,  15  Oh.  D.  353 ;  and 
aection  95  of  the  Companies  Act,  1862. 

B.  0.  B.  Lane,  for  the  plaintiffa.— The  onue  Ilea  upon 
the  defendant,  who  aeeka  to  avoid  the  contract  to  prove 
his  case.  The  plaintiff  relies  upon  a  contract  primd 
fade  valid ;  the  defendant  muat  ahow  by  evidence  that 
it  is  invalid.  Further,  in  any  case  this  contract  is  not 
void  under  section  131,  and  the  decision  in  Bateman  db 
Oo.  V.  Ball  is  right. 


W.  E.  Hume  Williame  replied. 


Our.  adv.  vult. 


Dec.  19. — BowBN,  L.J.-— The  plaintiff  oompany  are  in 
voluntary  liquidation,  and  after  the  winding  up  had 
commenced  they  entered  into  a  contract  with  the  defend- 
ant for  the  sale  of  furniture  to  him  on  the  hire  purchase 
system.  The  defendant  kept  the  furniture  for  a  con- 
siderable time,  when  instalments  fell  into  arrear,  and 
the  plaintiffa  now  aue  for  thoae  arreara.  The  defence  ia 
that  the  oompany,  being  in  liquidation,  had  no  power  to 
enter  into  this  agreement,  by  reason  of  section  131  of 
the  Companies  Act,  1862,  and  so  could  not  recover  the 
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azf8«w  doe  under  the  agreement.  Ko  eWdenoe  was 
given  as  to  the  partioolar  oironmstanoei  under  which 
the  hiring  agreement  was  entered  into.  The  plaintiilB 
relied  upon  the  oase  of  BaUman  A  Co.  ▼.  JBM^  where 
Pollock,  B.,  held  that  the  section  did  not  affect  persons 
outside  the  company  who  had  entered  into  a  contract 
with  the  company.  It  is  not,  under  the  circumstances, 
neoessaiy  to  decide  whether  the  Tiew  of  Pollock,  B.,  is 
correct  or  not.  We  certainly  express  no  opinion  that 
that  Tiew  is  wrong.  Assuming,  however,  that  the 
section  prohibits  the  contract,  the  question  remains, 
upon  whom  the  onus  ef  proof  lies  as  to  the  nature  of 
the  contract.  It  was  contended  for  the  defendant  that 
the  onus  lay  on  the  plaintifEs  to  show  that  the  contract 
was  for  the  beneficial  winding  up  of  the  company.  I 
am  of  opinion,  howeyer,  that  the  onus  rests  on  the 
defendant  to  show  that  the  agreement  is  prohibited  by 
the  f  eotion.  The  broad  principle  reoogniied  by  courts 
of  law  is  that  when  a  plaintiff  proves  a  primd  facie  case, 
and  where  the  facts  proved  aro  equally  consistent  with 
the  transaction  being  legal  or  illegal,  it  lies  upon  the 
defendant,  who  seeks  to  upset  the  transaction,  to  prove 
that  it  is  illegal.  The  law  pnsumes  against  illegality. 
For  this  principle  it  is  only  necessary  to  refer  to  Best  on 
Evidence,  7th  ed.,  p.  827,  and  Best  on  Presumptions, 
p.  64  e(  Beq,  A  case  in  point  is  BodweU  v.  lUdge,  I 
0.  ft  P.  220,  which  was  an  action  against  a  per« 
former  for  not  performing  in  a  licensed  theatre.  The 
point  was  taken  foi  the  defence  that  the  licence  of  the 
theatre  was  not  proved;  but  Abbott^  O.J.,  said  that  he 
world  presume  ttie  licence  from  the  fact  that  the  per* 
formances  went  on.  There  is  a  very  good  note  to  the 
report  of  that  case,  in  which  the  reporter  says  that  if 
the  theatre  was  not  licensed  that  was  matter  of  defence 
to  excuse  the  breach  of  the  agreement,  and  it  lay  on 
the  defendant  to  show  it  as  his  defence ;  and  he  goes 
on  to  give  a  common  sense  and  practical  illustration  : 
•<  Ton  might  Just  as  well,  in  an  action  for  not  accepting 
goods  sold,  which  were  foreign  produce  (such  as  brandies 
and  the  like),  call  on  the  plaintiff  to  prove  that  the 
brandies  had  paid  the  custom  house  duties  ;  for  that,  if 
they  had  not  paid  the  duties,  the  contract  for  the  sale  of 
them  was  illegal."  The  truth  is  that  those  who  rely 
upon  illegality  must  prove  it.  The  objection  in  the 
present  case,  it  seems  to  me,  if  it  does  not  amount  to 
illegality,  amounts  to  nothing ;  it  strikes  at  the  root  of 
the  contract.  The  law  seems  to*me  to  be  dear,  and 
this  appeal  must  be  dismissed.  I  am  authorlaed  by  the 
Master  of  the  BoUs  to  say  that  he  entlroly  concurs  in 
the  above  view. 

Fry,  L.  J.— I  entirely  agree.  An  analogous  Illustra- 
tion of  the  general  rule  of  law  upon  which  we  rely  for 
our  decision  may  be  found  in  The  Shrewihury  and 
Birmingham  Bailway  Co.  v.  Norih-Weitem  Railway 
Co.,  6  H.  L.  Gas.  113,  where  the  Lord  Ohancellor  says  at 
p.  135 : — "  When  the  Legislature'  constitutes  a  oor- 
poratlon  it  gives  to  that  body  primd  fade  an  absolute 
right  of  contracting.  But  this  primd  facie  right  doee 
not  exist  in  any  case  whero  the  contract  is  one  which* 
from  the  naturo  and  object  of  incorporation,  the 
corporate  body  is  expressly  or  impliedly  prohibited  from 
making ;  such  a  contract  is  said  to  be  ultra  viree"  The 
contract  in  the  case  before  us  is  colourless  in  itself — that 
ie,  it  does  not  show  on  its  face  whether  it  was  entered 
into  for  the  beneficial  winding  up  of  the  company  or 
not.  That  being  so,  it  lay  upon  the  defendant  to  prove 
that  It  was  not,  and  not  having  done  so  they  must 
fai). 

Appeal  diemieted. 

Solioitors  for  the  plaintiffs.  Law  Jt  Woreaam. 

Solicitor  for  the  defendant,  B.  B,  Newaon. 


Wtli  Court  of  9vi%tUt. 


Ohan.  DIv, 
Ohitty, 


DIv.  I 


JIB.U. 


In  re  Silta's  Tbvsis.  («.) 


LunaHc  n(4  so  found  hy  inquieiiion^Jwriididin  of 
court--Fund  in  eourt^Proviaion  for  lunatie^Trtallee 
Belief  Ad,  1847  (10  A  11  Viet.  e.  96). 

Where  the  ehare  in  a  fund  to  whieh  a  pmton  e/ini- 
iound  nUnd  had  become  aheolutely  eniiUed  vfOi paUieb 
eoufi  in  the  Chancery  Diviekm  by  the  inukm  offk 
fund,  the  court,  upon  the  applieaUon  of  iuch  pemnUf 
hie  next  friend,  under  the  circumetanees  of  ih»  tm 
and  without  requiring  the  appointment  in  Limaeff  of  s 
guardian  directed  the  entire  income  to  be  paid  to  Ik 
wife  of  euch  permm  during  hie  life,  or  wM  fmHur 
order,  for  hie  maintenance,  comfort,  and  euppori. 

This  was  a  petition  for  the  payment  out  of  cooittf 
the  income  of  a  share  in  a  f  and  to  which  Emanuel  Ab 
Silva,  a  person  of  unsound  mind  not  so  found  bf  h- 
quisitlon,  had  become  entitled  in  possession  uponfti 
doath  of  his  paronts,  both  of  whom  died  in  July,  IStti 

The  petition  was  presented  by  E.  J.  SUva  by  hli  ofllk 
friend,  Cbatles  Henry  Silva,  a  brother,  and  aaked  tbit 
the  Income  of  the  fund  might  be  paid  to  the  wife  o( 
£.  J.  Silva  for  bis  maintenance  and  support. 

The  petition  stated  the  facts  mentioned  in  the  ifi* 
davit  made  by  the  trustees  of  the  fund  upon  psjmast 
into  court  of  E.  J.  Silva's  share.    It  appeared  from  loeb 
statement  that  B.  J.  Silva  was  married  to  his  wife,  hk 
Mary  Rilvs,  on  the  Uth  of  November,  1870  ;  that  to 
had  not  been  any  Issue  of  such  marriage ;  and  thit  ^ 
many  years  past  E.  J.  Silva  had  been  straoge  fitt 
manner,  and  for  several  years  prior  to  the  deaths  o(  v 
parents  was  entirely  supported  by  them ;   thit  w 
moneys  supplied  by  them  for  his  support  were  paid  vl 
them  to  his  wife,  because  any  moneys  of  vhioh  ]S<J* 
SQva  might  become  possessed  would  be  spent  in  drink  « 
got  rid  of  In  some  useless  way ;  that  in  conieqaww  « 
the  mental  condition  and  behaviour  of  B.  J.  Sfln  be 
was.  In  the  year  I8889  taken  to  a  lunatic  asylan,  «^«* 
he  remained  for  seven  months  ;  that  towards  the  endtf 
1884  his  mental  condition  and  behaviour  sgafnneoflWj 
tated  his  removal  to  an  asylum,  and  thsthewa«0^* 
fined  accordingly  until  the  beginning  of  18S5;  "" 
from  the  month  of  September,  1885,  the  ib^^' 
ditlon  and  behaviour  of  E.  J.  Silva  again  >^*^°^ 
creasing  unsoundnoss  of  mind  and  Inoapaol^  to  ^^^^ 
himself  or  his  aflkirs,  and  that  early  In  1886pne(eiii«> 
were  commenced  in.  lunacy  for  an  InqnUy  *  ^  {^ 
mental  state,  and  to  have  provision  ^ade  '^^'^''''^^l^iiL  1 
the  management  of  his  property  ;  that  such  ^^^^"7% 
were  sunported  by  the  aflidavits  of  the  traeteeiotw 
fund,  and  of  O.  H.  Silva,  and  of  a  medical  P**^^ 
that  inasmuch  as  the  rules  of  the  Lunacy  ^'^^'^rl 
such  an  application  to  be  supported  by  the  *^^*|^ 
two  medical  practitioners,  the  application  wss  tm 
for  the  purpose  of  obtaining  the  necessary  farther  s 
davit;  that  since  then  E.  J.  Silva,  owing  to  thee 
taken  of  him  by  his  wife,  had  oonduotsd  hiM^ 
quietly  that  the  afiKdavit  of  a  second  medicsl  Pi*<^ 
founded  on  a  personal  Interview  could  not  be  obtsiiMI 
that  since  the  death  of  E.  J.  Silva's  father  the  tntl 
of  the  fund  had  from  time  to  time  paid  varioai  saM 
money  on  account  of  the  sharo  of  E.  J.  Silva  in  the  n 
funds,  and  such  sums,  when  they  came  to  the  haao 
E.  J.  Silva's  wife,  had  been  duly  applied  by  her  for 
and  her  own  maintenance  and  support;  that  oa^ 

(a.)  Reported  by  A.  D.  Maolabw,  Esq.,  Bsrrlstet- 
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I  vhao  such  tinna  as  aforMftid  oarae  to  the  hands 
tfSi  J.  SQva  tbaj  had  been  applied  1^  Un  in  sneh  a 
BiBiier  SI  to  show  that  he  wae  in  no  way  reeponsible 
ferUissfJoas;  that  E.  J.  SQTa  was»  in  the  opinion  of 
tte  tnntees  of  the  fond,  bj  reason  of  his  mental  eon- 
£tey  qdts  ineompetent  to  undentand  any  fonnal  pay- 
auk  or  tfamfer  of  money  or  seenrities  to  him»  or  the 
dmaataiiees  under  whfeh  bis  share  in  the  trust  f and 
led  beoooM  payable  and  transferable,  or  the  aooonnt8» 
qJBriattona,  tod  manner  in  which  saoh  share  had  been 
snhed  at,  or  to  gire  a  falid  receipt  and  discharge  for 
tiienacL 

Ths  peHtba  farmer  stated  that  E.  J.  BUva's  wife 
hid  eoHHmd  to  exnralse  her  eare  and  control  of  him 
with  fksboHfleiBl  elBaet  c^  preventing  the  reonrrence  of 
soeh  aibteof  mfnd  as  wonld  necessitate  his  remoTal  to 
an  atfisa ;  fliat  he  was  a  person  of  nnsonnd  mind  and 
nnaMetsflmage  hfaneelf  or  his  alfairs,  bnt  that  so  long 
as  Ml  Mrid  eondHion  contlnned  as  at  present  it  was 
not  JMndsd*  nor  vae  it  necessary,  th^t  any  proceedings 
in  fauMfshonld  be  taken;  that  it  wonld  be  for  E.  J. 
*  SQfB'i  bsoeflt  that  no  part  of  his  share  in  the  trust  fund 
or  CbeiaooiBe  thereof  should  be  paid  into  his  own  hand, 
but  tbst  proper  provision  shonld  be  made  by  the  court ; 
tbit  A.  U.  Bilva,  liie  wife  of  E.  J.  SiWa,  was  a  fit  person 
fot  the  eoQzt  to  pay  the  income  to  and  to  act  as  the 
oout  thofoc^t  Hi;  tiiat  the  entire  annual  income  of 
E.  3.  ^va'sthne  in  the  trust  fund  amounted  to  £212 
or  theiesbont,  and  that  not  less  than  the  whole  income 
shonld  be  ^iplied  for  Us  maintenance  and  support. 

O.BrtAeFreemanjtot  the  petitioner,  referred  to  VanB 
V.  Vnie,  ^  W:  B.  453  ;  Jn  re  Bligh,  27  W.  E.  876, 
12Gh.D,3«4 

/K^hsm,  Ibr  the  respondents,  the  trastees  of  the 
tmA. 

Cknrr,  J.^*!  do  not  think  it  necessary  that  any 
penon  should  be  appointed  as  guardian.  It  is  sufiOoient 
thsti  shonld  direct  the  entire  annual  income  to  be  paid 
to1iia.8aia  doriog  the  life  of  her  husband,  or  until 
fmAsKoriar;  and  upon  her  undertaking  to  apply  the 
ineoBs  lor  his  maintenance,  comfort,  and  support  I 
nshetlitflcder. 


a  &  JWr.  (Mathew  and  Oharles,  JJ.)  Deo.  12. 

CsixasFtaas  v,  Losdoit  Tbahways  Co.  (a.) 

bifer  owf  mnmni^LiabilUy  of  tramway  company  for 
edi  e/  iMr  mrvanU^Scope  of  emphymmU-^Implied 
ntkirUy  Paitmffer  ehargtd  by  wndudfor  with  tiMsr- 
w§onmierfeii  coin — Falte  imprisonment-^TramwayB 
M 1870  (33  A  34  Vict.  e.  78},  m.  51,  72. 

S2  of  the  TramwayB  Aety  1870,  which  enadi 
U  BkaU  he  lawful  for  any  oj/ftcer  or  tcrmni  of  the 
tn  or  lessees  of  any  tramway"  to  detain  any 
4eframding  the  company  of  hU  farc^  mutt  he 
si  OS  UnMcd  to  any  offlcer  or  icrtHint  appointed 
/fr^tiptrpoee^ 
A  fciiismaii  company  gave  to  their  cortduetore  printed 
in  which  it  wae  ordered  that^  except  in 
i/famult^  condutiore  were  not  to  give  paeeengere 
toithout  the  authoHity  of  an  inspector  or 
The  conductor  of  a  car  in  which  the  plain" 
waa  a  peueenger  detained  the  plaintiff  and  gave  her 
auiodjf  on  a  charge  of  pasaing  had  moneys 
Moid,  m  an  aetion  for  fcUee  imprieonment  agaimt  the 
iheA  the  defendante  were  nioi  liahU* 

\fj  the  defendants  for  a  new  trial  or  for  ]ndg- 


l)  'Bmpoected  Sry  F.  G.  Buoum,  Esq.,  Barrister-at-Law. 


The  action  was  for  false  imprisonment.    The  plaintiiE 
was  a  paasenger  in  one  of  the  defendant's  tram-oars.  On 
arriving   at  her   destination  she  gave  the   conductor 
a  half-crown,  and  received  from  him  two  shillings  and 
fonrpenoe,  the  fiure  being  twopence.    When  she   was 
about  to  leave  the  car  the  conductor  stopped  her,  and 
told  her  she  could  not  leave  as  she  had  given  him  a  bad 
half-crown.      He  detained  her  in  the  car  until  they 
arrived  at  a  police-station,   when    he  gave  her   into 
custody  on  a  charge  of  uttering  counterfeit  coin.    The 
police  pronounced  the  half-crown  to  be  a  good  one, 
and  the  plaintlH  was  released.    The  action  was  tried  by 
Stephen,  J.,  with  a  special  jury,  who  gave  a  verdict  for 
the  plaintiff  for  £100. 

Kempf  Q,0,t  and  MacClymonif  for  the  defendants. ^^ 
We  move  on  the  ground  that  there  was  no  evidence  to 
go  to  the  Jury  of  the  defendants'  liability  for  the  acts  of 
their  conductor,  and  that  the  Judge  ought  to  have 
directed  the  Jury  that  the  conductor  was  not  acting 
within  the  scope  of  his  employment,  and  that  the 
defendants  were  not  liable,  as  the  oonduotor  acted  in 
contravention  of  the  defendants'  express  orders  and  to 
protect  his  own  interests.  The  printed  '*  instructions  to 
conductors  in  case  of  disputes  with  passengers"  show' 
that  what  the  conductor  did  was  not  within  the  scope  of 
bis  employment.  Bole  11  is  as  follows :— "  Passenger 
ofEering  bad  money  in  p^rment  of  fare.— Ooin  must  be 
kept  quite  apart  from  other  money,  and  in  the  presence 
of  passenger  teeted.  If  bad,  and  passenger  refuses 
good  coin,  having  other  money  in  his  possession,  he 
may  be  charged  under  the  authority  of  an  Inspector  or 
Timekeeper."  Bnle  16  is:— ''Except  in  cases  of 
assault,  conductors  are  not  to  give  passengers  into 
cizstody  without  the  authority  of  an  Inspector  or  Time- 
keeper." Neither  had  the  conductor  any  implied 
authority  to  act  as  he  did :  AUen  v.  London  and  Sotdh* 
Weetem  Bailway  Oo,^  19  W.  B.  127,  L.  B.  6  Q.  B.  65  ; 
Edwarde  v.  London  and  North'Westem  Railway  Oo,, 
18  W.  B.  834,  L.  B.  6  0.  P.  445 ;  Bank  of  liew  South 
Walee  v.  Oweton,  4  App.  Oas.  270,  27  W.  B.  Dig.  166  ; 
Poulton  V.  London  and  South'  We$tem  Railway  Oo.,  16 
W.  B.  309,  L.  B.  2  a  B.  534.  The  fraud,  if  there  bad 
been  any,  wbuld  have  been  on  the  oonduotor.  He  would 
have  had  to  pay  the  company  twopence,  and  he  would 
have  lost  the  two  and  fourpence. 

Murphy,  Q,0.  {Oooper  Wylde  with  him),  for  the 
plaintiff. — ^The  company  cannot  relieve  themselves  of 
responsibility  by  written  instructions  of  which  the  public 
know  nothing,  any  more  than  they  could  by  general 
verbal  instructions:  Limpua  v.  London  General 
Omnibus  Co.,  11  W.  B.  149, 1  H.  &  0.  526.  The  con- 
ductor had  an  apparent  authority  to  act  as  he  did,  and 
he  aoted  in  the  interests  of  the  company:  Bayley  v. 
Manchester,  Sheffield,  and  Lincolnshire  Railufay  Oo», 
li.  B.  8  0.  P.  148,  21  W.  B.  Dig.  148 ;  Seymour  v. 
Greenwood,  7  H.  d;  N.  355,  10  W.  B.  Dig.  55.  It  wae 
a  cAse  where  prompt  action  was  necessary,  and  no  one 
but  the  conductor  was  near  who  could  aot :  Goff  v.  Grea^ 
Northern  Railway  Go,,  3  E.  d;  E.  672,  9  W.  B.  XX  L.  Dig. 
36.  The  decision  in  Poulton^s  case  went  on  the  ground 
that  the  company  itself  had  no  power  to  do  the  act. 
Here  clearly  the  company  could  do  the  act  themselves. 
Farther,  the  coodactor  was  acting  within  the  scope  of 
his  authority  under  section  52  of  the  Tramways  Act, 
1870.  Section  51  of  that  Act  impoaes  a  penalty  on  any 
person  travelling  on  a  tramway  who  avoids  payment  of 
his  fare,  or  commits  other  similar  offenoes.  Then 
section  52  enacts  :  **  It  shall  be  lawful  for  any  officer  or 
servant  of  the  promoters  or  lessees  of  any  tramway,  and 
all  persons  called  by  him  to  his  assistance,  to  seiae  and 
detain  any  person  discovered  either  in  or  after  com- 
mitting or  attempting  to  commit  any  such  offence  as  in 
the  next  preceding  section  is  mentioned|  and  whose 
name  or  residence  is  unknown  to  such  ofdcer  or  servant. 
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High  Ooubt. 


W00DHOV8X  V.  Balpove. 


HiohOoubx. 


until  such  person  can  be  oouveniently  taken  before  a 
Justioe  or  until  he  be  otherwise  discharged  by  due 
course  of  law." 

Kempf  Q*0*f  in  repl/.— Th^  sections  of  the  Tramways 
Act  do  not  api^y.  They  deal  only  with  cases  of  refnsfaig 
or  aToiding  payment.  The  plaintiff  here  was  charged 
with  quite  a  different  offence — Yia.,  that  of  passing  bad 
coin. 

Mathbw,  J.— This  is  a  motion  for  a  new  trial  or  for 
Judgment  on  the  ground  that  there  was  no  eYidence  of 
any  authority  on  the  part  of  the  conductor  to  do  what  he 
did.  Now,  if  we  look  at  the  rules  of  the  company,  as 
shown  in  the  printed  iuBtructions  given  to  their  conduc- 
tors, it  is  quite  plain  that  it  is  not  within  the  course  of 
a  conductor's  employment  to  give  a  person  into  custody 
on  such  a  charge  as  that  of  passing  bad  money,  except 
under  the  authority  of  an  inspector  or  timekeeper.  If 
the  rules  were  all,  the  Jury  ought  to  haTe  been  directed 
that  there  was  no  CTidence  of  authority.  But  it  is  said 
that  these  instructions  have  a  character  of  Secrecy,  and 
do  not  relieve  the  company  of  their  responsibility,  and, 
further,  that  the  evidence  shows  that  the  plaintiff  was 
being  detained  for  non-payment  of  her  fare,  and  that 
the  conductor  had  authority  so  to  detain  her  under 
sections  51  and  52  of  the  Tramways  Act,  1870.  [His  lord- 
ship read  the  sections.]  But  it  is  clear  that  the  Utter 
section  must  be  read  subject  to  some  limitation.  I  think 
it  ought  to  be  construed  as  meaning  any  ofQcer  or  servant 
appointed  for  that  purpose.  The  seotioni  therefore,  does 
not  help  the  plaintiff,  and  we  must  give  Judgment  for 
the  defendants. 

Ohabcbs,  J.-^The  question  is  whether  this  was  within 
the  scope  of  the  conductor's  employment.  If  it  was, 
then  Mr.  Murphy  rightly  says  that  secret  instructions 
will  not  avail  the  defendants.  But  the  initial  question  is 
whether  it  was  within  the  scope  of  emptoyment.  I  agree 
that  section  52  must  be  construed  as  limited  to  any 
officer  or  servant  authorised  by  the  company  to  do  that 
particular  act.  Thus  the  only  evidence  as  to  scope  of 
employment  is  the  rules.  And  it  is  clear  that  they  do 
not  authorize  a  conductor  to  arrest  persons  who  refuse  to 
pay,  or  who  pass  bad  money.  This  case  differs  from 
PouUon'B  ease.  Here  I  will  assume  that  the  company 
would  have  bad  power  to  arrest.  But  that  does  not 
touch  the  fact  that  it  was  beyond  the  scope  of  the 
conductor's  employment. 

Judgment  for  the  de/endanti. 

Solicitors  for  the  plaintiff,  c/bAfMon,  Budd,  A  Johmon. 

Solicitors  for  the  defendants,  J,  0.  Jaeohe, 


Prob.  Div.  &  Adm.  Div.  ; 
Probate. 


Dec.  1. 


WOODHOUBE  V.   BaLFOUB.    (tf.) 

Prohate-^Holograph  eodicU^^Signaiure  of  witneeeeB 
on  oppoeite  preceding  page^^Witneeees  unable  to  re- 
tTiemiier  trantaction — Orant, 

A  holograph  eodieil  ufa$  written  on  the  third  eide  of  a 
eheet  offooltcap,  of  which  the  firet  contained  the  wiU, 
drawn  up  by  a  eolicitor  and  duly  executed.  The  oMet- 
tation  dauee  to  the  codicil  wa$  in  due  form^  hut  reached 
to  the  hefttom  of  the  page,  the  tignaturee  of  the  iffiineuee 
to  it  being  oppoeOe  to  it  on  the  eecond  pagt^  and  preceded 
hy  the  word  **  Witneee.**     The  witneBete,  who  were  clerke 

(a.)  Beported  by  J.  Gbraud  Ladto,  Esq.,  Bartister-at- 
Law. 


in  the  teetaior'e  employment,  and  in  the  habit  of  wiinw- 
ing  papere  for  the  teetaior,  admitted  their  iigwOvfa, 
but  had  no  recdleetion  of  the  tranBoMm*  The  reBidmrit 
legatee  wae  one  of  the  executore. 

The  court  granted  prohate  to  the  exeouton  of  Ik 
codicil  OB  being  duly  executed. 

Application  for  grant  of  probate  of  will  and  oodidlot 
E.  8.  Woodhouse  to  the  ezecutors  named  in  the  will. 

The  will  was  perfectly  regular  and  not  in  di«pate;  ik 
had  been  drawn  up  by  the  testator's  solicitor,  and  vss  wiit* 
ten  on  and  occupied  the  whole  of  che  first  side  of  a  sheet 
of  foolscap.  The  codicil  was  written  on  the  thiid  tide, 
entirely  in  the  testator's  handwriting.  The  attsrtstim 
dause  was  in  due  form,  and  reached  to  the  end  of  tiM 
page,  leaving  no  space  for  any  writing  bebw  it ;  the 
testator  had  signed  his  name  opposite  to  this  at  the  foot 
of  the  codicil.  The  signatures  of  the  two  atteitiDg 
witnesses  irere  on  the  second  page,  opposite  to  the 
attestation  ohiuse,  and  were  preceded  by  the  i«d 
<*  witness."  This  was  the  only  writing  on  that  peg& 
One  of  the  executors  was  the  widow  of  the  tasUfeor,Mi 
she  was  also  residuary  legatee.  The  next  of  Us  hitf 
appeared  in  the  action,  but  offered  no  oppoution.  He 
attesting  witnesses,  who  wtdre  clerks  in  the  tetMor*! 
employment  and  frequently  witnessed  papers  I^Ubi 
were  called  and  admitted  their  signatures,  bnthiAv 
recollection  of  having  written  them  or  of  haviog  vm 
the  will  or  codicil. 

Deane,  for  the  executors,  cited  Blake  v.  Slak,  SO 
W.  B.  605,  7  P.  D.  102,  and  Wrighi  v.  8andeni»,^ 
W.  B.  560,  9  P.  D.  149. 

Hannrk,  p.— The  document  of  which  probate  ii  liiBii 
is  a  holograph  codicil.  The  testator's  signataie  ii4 
the  end  with  a  regular  attestation  clause,  so  that  Si 
plain  that  the  testator  knew  the  requirements  of  the  if 
as  to  due  execution  and  attestation.  There  ie  no  vM 
for  the  signatures  of  the  witnesses  on  that  page,  saii<i 
might  be  expected,  their  signatures  are  on  the  opftit 
page,  preceded  by  the  word  "  witness."  It  is  a  fsaS* 
principle  that  all  things  are  presumed  to  ban  !■<* 
tightly  done  unless  there  is  reasonable  ground  f* 
doubt.  Why  should  I  doubt  heve  ?  This  is  not  theoiw 
which  frequently  occurs,  where  alleged  wil«<"* 
recollect  the  transaction,  but  aay  that,  as  fsr  as  tW 
memory  goes,  they  did  not  see  the  testator  sign.  '^^ 
two  persons  were  in  the  habit  of  witaeseiag  «• 
deceased's  signature,  and  do  not  reoolleot  thispsrtjetj* 
transaction.  That  is  quite  consistent  with  the  tW 
having  been  properly  done.  It  was  not  even  >''''*? 
that  they  should  be  told  what  they  were  iiitamdeg,^ 
notwithstanding  their  defective  memory,  ^^^|f? 
did  witness  this  codicil,  and  I  shall  therefon  sAatt»^ 
probate. 

Grant  ae  prayed. 

Solicitors,  Le  Braeeeur  &  Oakley. 
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BruofIiobm. 


Haxhaoit,  Fbaub,  ft  Go.  v.  Paitdoiip  ^  Go. 


Housa  OF  Lords. 


Ana A.(EDglaiid).  Hay  12, 13 ;  July  14. 

Hanaov,  FxASKBy  &  Go.  v.  Paitdobf  &  Go.  («.) 

nimdaUo/theHOi^'^Sea  wcUer  let  in  hy  raU. 

Wktt  a  nrgo  iMit  damaged  hy  $ea  water  which 
oikrai  ArayA  a  hdU  made  hy  ra<f» 

EMfMlkii  wat  a  danger  or  accident  of  the  Has 
wWM^aotption  in  the  eharier'party  and  frtUa  of 


.JkB^f^f  ihe  Goart  of  Appeal  (35  W.  R.  70,  17 
Q.^dM^reeened. 

lUi  w  n  appeal  from  a  deoMon  of  the  Gooxt  of 
Appeil(M^^^  H.B.,  and  Bowen  and  Fry,  L.JJ.), 
Tevenoy  i  deoiiion  of  Iiopee,  L.  J.,  afitting  without  a 
]ai7(iiported  34  W.  R.  488. 16  Q.  B.  D.  629). 

nempondeDti  shipped  riee  on  a  vessel  of  the  ap- 
fflflato'  for  eaniage  from  Akyab  to  Bremen.  The 
enqitfoiis  ia  the  eharter^par^  and  bills  of  biding 
anteBsl  to  the  present  ease  were  **  all  and  every  other 
dngBB  sad  Mddenta  of  the  seas  of  whatever  nature 
nftUndtoefa." 

In  tbe  eottns  si  the  voyage  rats  gnawed  a  liole  in  a 
fipswUiiiVraQilhi  water  from  the  sea  to  a  bath,  and 
thsteamtailaikidhito  the  ship  and  damaged  the  zioe. 

liwiiaitomed,  for  the  purpose  of  this  appeal,  that 
there  in  no  aiigl^iBoce  on  the  part  of  the  shipowners  or 
thecnv. 

Iflpo^  LJ^  kid  that  the  damage  was  covered  by  the 
Mil  of  tbe  mptions.  The  Gourt  of  Appeal  reversed 
mrtwhion,  md  the  appellants  appealed  to  the  House 
of  Lndi, 

Hay  1%  It^Bigham,  Q.O.,  and  J.  G.  Bamea,  for 
te  4pdisBti.~Thc  damage  was  caused  by  an  accident 
«lttsiei;  it  oeooned  by  the  incursion  of  the  sea,  and 
^  *B  m  aegligent  Perils  of  the  seas  means  the 
■■■•tth;  ill  poUdes  as  in  bills  of  lading,  except  that 
*^^jwe  of  a  policy  the  underwriter  undertakes  to 
iJM^r  agsiut  sea  peril,  and  cannot  set  up  negligence 
<»rt^iiu  ss  a  defence,  whereas  in  bills  of  lading  the 
•JjJ'^dwtskes  to  carry  with  reasonable  care — /.«., 
*"***  "Office. 

A^afoned  tolXiZe  V.  HdU,  1  Wils.  281 ;  Pickering 
*  7!?9'  ^  B6D.  Abr.  248 :  Oareton  Sailing  Ship  Oo. 
*^^w^  Borwm,  A  Oo.,  35  W.  B.  33, 18  a  B.  D.  17; 


iTT^  T.  Miehdl,  31  W.  E.  651,  11  Q.  B.  D.  47; 
***  ^'  f^f  1  Bsp.  444;  Hunter  v.  PotU,  4  Gamp. 
m;  Sanrft  Adminiitrator  v.  New  England  Marine 


^i  ChaHertd  Mercantile  Bank  of  India  v.  Nether- 

7^  /s<tta  Sfoom  Navigatian  Oo.,  31  W.  B.  445,  10 

^^5S1;  Dndou  v.  Sadler,  5  M.  ft  W.  405;  Both 

^  «yai  Egichange  Aeeurance  Oo.,  2  B.  ft  Aid.  73 ; 

*«e  i.Douglae,  15  M.  ft  W,  746;  GriU  v.  General 

£?  fi»«w  OoUier  Oo.,  14  W.  B.  893,  L.  B.  1  G-  P. 

33^*c.,  on  spp.,  16  W.  B-  796,  L.  B,  3  G.  P.  476  ; 

27?_'' ^w^or,  3  Esp.  67 ;  Garriguee  v.  Ooxe,  1  Bln- 

^  ftaai.  Hep.  592  ;  Garver  on  Garriage,  p.  92  ;  1  Par- 

"QsaaSh^plQg^  ed.  1869,  p.  258 ;  1  Parsons  onlnsur- 

■■^•l  1888,  p.  645. 

j^  fi  BmM,  Q.O.,  and  Joseph  WaXtwn,  for  the 
^  .^There  must  be  something  extraordinary 


(|'^°'>*^ttBte  a  peril  of  the  sea.  Damage  by  the  incur 
*|^^  «a  water  without  negligence,  is  not  necessarily  a 
Wcf^aea. 

^  B^poitedhyO.  Q.  Napibr  Tbollofb,  Esq.,  Banister* 
aULaw« 


They  cited  Merchante*  Trading  Oo,  v.  UaieerMd 
Marine  Ineurance  Oo.,  2  Asp.  Mtr.  Gas.  N.  8.  431 ; 
The  Ohaica,  L.  B.  4  A.  ft  E.  446,  23  W.  R.  D!g.  212  ; 
Magnui  v.  BuUemer,  11  G.  B.  876;  OulUn  v.  Butler,  5 
M.  ft  &  461 ;  Taylor  v.  Ourtia,  6  Taant.  608  ;  Fletcher 
V.  Inglie,  2  B.  ft  Aid.  315;  1  Phillips  o  a  lasarance,  p. 
678. 

Bigham,  Q.O.,  replied. 

July  14.— Lord  HiLSBaaT,  G. — In  this  case  the  ad« 
missions  made  at  the  trial  reduce  the  question  to  this, 
whether  in  a  seaworthy  ship  the  gnawing  by  rats  of  some 
part  of  the  ship  so  as  to  cause  sea  water  to  come  in  and 
cause  damage  is  a  danger  and  accideot  of  the  sea. 
That  this  happened  without  any  negligence  of  the  ship- 
owner is  matorial  in  determioiag  the  rights  of  the  par- 
ties in  this  particular  case,  but,  in  my  judgment,  has  no 
relevancy  to  the  queetion  whether  the  facts,  as  I  have 
stated  them,  constitated  a  danger  or  aocidentof  the 
seas. 

With  all  respect  to  Bowen  and  Fry,  L.JJ.,  they 
have  not  accepted  the  hypotheeis  of  fact  which  the 
admissions  at  the  trial  render  essential.  It  is  admittad 
that  the  ship  was  ssaworthy,  and  that  there  was  no 
negligence,  and  these  admissions  are  absolately  incon- 
sistent wi^h  the  reasoning  of  tb&  Lords  Justices,  which 
soggests  important  difftoulties  in  deciding  thoee  ques- 
tions of  fact  to  which  I  have  referred,  but  seems  beside 
the  queetion  if  these  fsote  are  proved  or  admitted,  as  I 
think  it  is  clear  they  were. 

The  other  question  with  which  the  M^star  of  the  Bolls 
dealt  is  one  which  mast  be  determioed  upon  the  ordi- 
nary rules  of  construction,  whatever  the  document  is 
the  meaning  of  which  is  under  debate  ;  and  it  must  be 
admitted  that  words  may  receive  a  limited  meaning  by 
reason  of  the  other  words  with  which  they  are  asiooi- 
ated,  or  by  reason  of  the  subject-matt^^r  with  wbioh 
they  deal,  or  by  reason  of  the  mode  in  which  they  are 
commonly  used. 

It  is  clear  that  the  parties  do  not  mean,  by  sach  au 
instrument  as  we  are  constrniog,  to  ezoept  all  aooidents 
of  any  kind  or  description  whatsoever  which  may  happen 
during  the  partiouUr  voyage  which  both  parties  are 
looking  forward  to. 

Some  effect  must  be  given  to  the  worde  "  perils  of 
the  sea.*'  A  rat  eating  a  cheese  in  the  hold  of  a  vessel 
is  not  a  peril  of  the  sea ;  the  sea,  or  the  vessal  being  ou 
the  sea,  has  nothing  to  do  with  the  deetraotion  of  the 
chees9. 

This  was  the  decision  of  the  Gourt  of  Ezohequer  in 
Laveroni  v.  Drury.  In  the  Law  Journal  Report  of 
that  casa  Pollock,  G.B.,  and  Alderson,  B.,  distinctly 
pointed  oat,  after  the  Jadgjient  of  the  court  had 
been  given,  that  the  decision  at  which  the  court 
had  arrived  did  not  touch  the  queetion  of  whether  th9 
sea  being  let  in  by  a  hole  made  by  a  rat  was  an 
accident  or  danger  of  the  sea.  One  of  the  dangers 
which  both  parties  to  the  contract  would  have  in  their 
mind  would,  I  th|nk,  be  the  possibility  of  the  water 
from  the  sea  upon  which  the  vessel  was  to  sail  in  ac- 
complishing her  voyage  getting  into  the  veesel,  it  would 
not  necessarily  be  by  a  storm,  the  parties  have  not  so 
limited  the  language  of  their  contract;  it  might  be 
striking  on  a  rode,  or  by  excessive  heat,  so  as  to  open 
some  of  the  upper  timbers ;  these  and  many  more  con- 
tingencies that  might  be  suggested  would  let  the  sea  in, 
but  what  the  parties,  I  think,  contemplated  was  that 
any  accident  (not  wear  and  tear,  or  natural  decay)  which 
should  do  damage  by  letting  the  sea  into  the  veeeel, 
should  be  one  of  the  things  contemplated  by  the  con- 
tract. 

A  subtle  analyais  of  all  the  events  which  lead  up  to, 
and  in  that  sense  cause  a  thing,  may  doubtleee  remove 
the  first  link  in  the  chain  so  far  that  neither  the  law  nor 
the  ordinary  bnsinese  of  mankind  can  permit  it  to  be 
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HiMiLTOir,  Frasbb,  ft  Oo.  v.  Paitdosf  ft  Oo. 


Houn  OF  LoBM. 


I  as  a  OBiiee  affecting  the  legal  right  of  the  parties 
»«ii.  In  this  oase  the  existenoe  of  the  rats  on 
i,  then  thirst,  the  hardness  of  their  teeth,  the  law 
•ff  (Mnitation,  which  caused  the  water  to  descend  upon 
Ike  rioe^  the  ship  being  afloat,  the  pipe  being  lead,  and 
Mvcapaeity  of  being  gnawed,  each  of  these  may  te  re« 
frassBted  as  the  oaose  of  the  water  entering,  bnt  I  do 
Bel  assent  to  the  view  that  this  contract  can  have  a 
at  meaning  attaohed  to  it  according  as  yon  regard 
step  in  the  chain  of  events  as  the  origin  out  of 
h  the  damage  ultimately  arises, 
r  the  class  of  contract  where  the  shipowner's  negli- 
is  ev  miBCondnct  prcTents  perils  of  the  sea  being 
Q,  it  is  not  that  perils  of  the  sea  are  different, 
'  flmt  the  words  onght  to  haye  a  different  meaning 
1  to  them,  but  beoanse  in  tftose  cases  an  addi- 
erm  exists  in  the  contract,  which  makes  the 
gence  of  the  shipowner,  or  of  those  for  whom  he  is 
MipaBsible,  a  material  dement ;  bnt  it  is  also  neces- 
amj  l»  give  effect  to  the  words  dangers  and  accidents  of 

tkfw  eases  have  been  brought  to  your  lordships' 
I  in  whieh  the  decision  has  turned,  not^  I  think, 
the  question  of  whether  it  was  a  sea  peril  or 
■t»  bnt  whether  it  was  an  accident  at  alL  I  think 
Ike  idea  of  something  fortuitous  and  unexpected  is  in- 
in  both  words,  "peril"  or  ** accident";  you 
not  epeak  of  the  danger  of  a  ship^s  decay ;  you 
know  that  it  must  decay,  and  the  destruction 
ei  Ike  ship's  bottom  by  Termin  is  assumed  to  be  one  of 
IWaalnra]  and  certain  effects  of  an  unprotected  wooden 
eaasel  sailing  through  certain  seas. 

Om  enght,  if  it  is  possible,  to  give  effect  to  all  the 
wmb  that  the  parties  hays  used  to  express  what  this 
is,  and  I  think  in  this  case  it  was  a  danger, 
ft,  or  peril,  in  the  contemplation  of  both  parties, 
Ike  sea  might  get  in  and  spoil  the  rice.  I  cannot 
It  was  less  such  a  peril  or  aoddent  beeause  the 
kelto  Ikiongh  which  the  sea  came  was  made  by  vermin 
ivsns  wfthin  the  Tessel,  and  not  by  a  strord-flsh  from 
■JHieat    thn  sea  water  did  get  in. 

I  aai  therefore  of  opinion  that  the  Judgment  shonld 
keiemiBeA,  and  I  more  your  loidshipe  accordingly. 


If  ATSoir.— The  respondents  sue  lor  damages  in 
el  injury  sustained,  daring  transit,  l^  a  cargo 
efriee^  which  was  carried  in  the  appellants' steamship 
Mnkrhma  from  Akyab  to  Bremen.  The  appellants 
fltad,  in  defence,  that  the  injury  was  occasioned  by  a 
^mgu  ov  accident  of  the  sea  within  the  meaning  of  the 
ijMpllnB  in  the  oharter-party  and  bills  of  lading,  which 
aaeteike  usual  terms.  In  pohit  of  fact,  the  riee  was 
^Hmtngtd  by  sea  water,  which  found  its  way  into  the 
Isii  sf  The  Inchrhona  through  a  hole,  gnawed  by  a 
Ml^tealBaden  pipe  connected  with  the  bath-room  of 


r  Ike  respondents  were  preferring  a  claim  under  a 
satl  ef  marine  insonace,  expressed  in  ordinary 
vy  I  shonld  be  deariy  c^  opinion  that  they  were 
to  recover,  on  the  ground  that  their  loss  was 
1  by  a  peril  of  the  sea  within  fhe  meaning  of 
When  a  cargo  of  rice  is  directly  injured 
kf  wto,  ev  by  the  crew  of  thn  veseel,  the  sea  has  no 
■tane  in  producing  the  damage,  which,  in  that  case,  is 
to  a  risk  not  peculiar  to  the  sea,  but  ind- 
Ik^lke  keeping  of  that  daes  of  goods,  whether  on 
ret  sn  board  c^  a  Toyaging'  ship.    Bnt  in  the  case 

i  Mili  make  a  hole,  or  where  one  of  the  crew  leaTes 

•fsrt  kels  open,  through  which  the  sea  enters  and  in- 
^Ma  the  cargo,  the  sea  is  the  immediate  cause  of 
f,aad  it  would  afford  no  answer  to  the  daim  of 
to  say  that,  had  ordlaary  precaution  been 
>  to  keep  down  vennin,  or  had  careful  hands  been 
VeA,  the  sea  would  not  have  been  admitted,  and 
t  would  have  been  no  ooMoyient  damage. 


Your  lordships  have  now  disapproved  of  the  noiol 
doctrine  that,  in  a  contract  of  sea  carriage,  a  mesoisg 
must  be  attached  to  the  expression  **  dangers  sad  aed- 
dents  of  the  seas  "  different  from  that  whidi  it  hesn  in 
a  contract  insuring  cargo  agdnst  sea  risks ;  thst,  in  the 
case  of  a  diarter-party  or  bill  of  lading,  ths  saat 
ought  to  look  to  what  has  been  termed  the  reaofce,  as 
distinguished  from  the  proximate,  c|ase  of  dinige, 
whereas,  in  the  case  of  a  policy,  the  proximate  ouae 
can  alone  be  regarded.  Tlio  expression  has  pneUj 
the  same  signiflcanoe  in  both  cases ;  but  then  is  thh 
difference  between  them,  that  when  a  sbipowoer,  who  la 
bound,  by  the  Implied  terms  of  his  contract,  to  oany 
with  ordinary  care,  ddms  the  benefit  of  the  exceptioB, 
the  court  will,  if  necessary,  go  behind  the  piorimate 
cause  of  damage,  for  the  purpose  of  saeertiinfBg 
whether  that  cause  was  brought  into  opeiation  by  thi 
negligent  act  or  default  of  the  shipowner  or  of  tiuM 
for  whom  he  Is  respondUe.  As  Lord  BUckbam  «iU  ia 
iSM  ▼.  State  Lime  Steamehip  Co.,  3  App.  Gas.  72,  tt 
W.  B.  Dig.  S16  :^**  Although  the  things  perishd  Igra 
peril  of  the  sea,  still,  inasmuch  as  it  was  the  negUgam 
of  the  shipowner  and  his  senraato  that  ledtoititiejr 
cannot  avail  themsdves  of  the  exception." 

I  am  of  ophiion  that  the  appellants  must  prsnilfbi- 
cause  it  has  not  been  shown  Uiat  the  peril  which  vntV 
immediate  and  effldent  cause  of  damage  ovd  ite 
existence  to  thdr  negligence.  In  the  oonne  of  tha  tn4 
before  Lopes,  L.J.,  it  doee  appear  to  have  bsen,  afcflss 
time,  suggested  that  the  appellanto'  aervanta  failed  to 
exerdae  due  diligence  in  extirpating  the  rats,  ^^ 
that  the  bath-room  pipe  onght  not  to  have  boon  otlaaO, 
bnt  of  some  other  material  which  a  rat  codd  not « 
would  not  gnaw.  Neither  of  theee  poinU  was  sabnitW 
to  the  jury,  who  negatiTcd  the  only  charge  of  MP- 
gence  which  was  ultimately  indsted  in  by  the  ^V^ 
ents.    laccordingly  concur  in  the  judgment  whiohki 

been  moved. 

Lord  Braxwell. — ^I  am  of  opinion  that  thiajilg' 
ment     must   be    reversed.      This    is    the   third  cm* 
in  which  this    House  has    had  to    consider  ^^^^ 
a  peril  of  the  sea  or  other    peril  within    the  genw 
words    was   shown.       The    argnments    and    dtioa^ 
sions  In  all  three  have  been  very  usefal  inhelpiflgv 
a  conclusion.     As  I  have  add  elsewhere,  I  thidc  tta 
definition  of  Lopes,    LJ^   very   good.    " ^^ j^  *f! 
damage  occurring  at  sea,  and  nobody's  fault**  ^^[^ 
is  the  <* peril"  ?    It  is  that  the  ship  or  goods «wk 
lost  or  damaged  ;  but  it  must  be^  *«  of  the  sea."  jnv 
would  not  be  a  peril  of  the  sea ;  so"  loss  or  damagaV* 
it  would  not  be  insured  against  by  the  general  ^v* 
So  of  lightaing.     In  the  present  case   the  ^\^ 
damaged  the  goods.    That  it  might  do  so  wai  t  P^ 
that  the  ship  encountered.    It  is  true  that  "^^^ 
the  hole  through  vrhich  the  water  got  in,  wj.^ 
question  were  whether  rate  making  a  hole  was  ft  PJ*^* 
the  sea,  I  should  say  certainly  not.     If  we  <»«1^'^ 
pose  thart  no  water  got  in,  but  that  the  assured  "^J^ 
underwriter  for  the  damage  done  to  the  pipe*  ^  "^^ 
say  deariy  that  he  could  not  veoover.     Bot  I  shoida 
equaDy  .say  that  the  underwiitors  on  goods  wodd  w 
liable  for  the  damage  shown  in  this  caae.   Then  I  i^^ 
opinion  that  **  perils  of  the  seas  "  ie  a  phrase  baring  tM 
same  meaning  in  bills  of  lading  and  charter-psrtiea  sr 
in  polides  of  insurance.     I  repeat  my  illaatniioa«  u 
underwriters  paid  this  loss  as  through  a  peril  of  the  i^ 
how  wonld  they,  in  the assneefrthe  assured, ddn  ^'*^^ 
shipowner,  hecanse  it  was  not  a  peril  of  the  ssa>    1^ 
not  go  tfaioi^  fhe  cases;  I  si^  there  Is  none  «PP^ 
to  this  opinion.    The  donkt  or  heaitatien  »pM«^ " 
the  case,  OuUm  v.  BuUer,  where  the  ship  was  •^■"J 
being  fire*  intoie  certaittlya  donbi  the  other  we^  «* 
only  a  doubl.  ^ 

An  attempt  was  made  to  shew  that  a  peru  ^  "" 


Yd,  XXX VL     tiur.10,1888.]     THB  WEEKLY   REPORTER. 


S7l 


HoetB  OF  liOKlM. 


Hamilton,  Frasbb,  &  06.  v.  Pandorv  k  Oo. 
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MB  wnt  a  peril  of  what  I  feel  Inolined  to  call  the  sea's 
bekifioar  or  fll-eondition.  Bat  that  !■  met  bj  the 
ogBBMiit  that  if  sOy  strlkiag  on  a  raakea  rook  oa  a  ealm 
dij,  or  againat  an  ioeberg,  and  oonaequent  foundering, 
h  Bot  a  peril  of  the  sea  or  ita  ooneeqaenoe. 

Ko  qaeelion  of  negligence  eziats  inthifoue.  The 
dBBBge  wat  oaoaed  by  the  aea  in  the  eoane  of  naTiga- 
ftioB  with  no  def aolt  in  anyone.  I  am,  therefore,  of 
opialos  that  the  damage  was  eansed  by  peril  of  the  sea 
iMbi  the  meaiaing  of  the  bill  of  lading,  that  Iiopes, 
U.,  via  light,   and  that  the  judgment  must  be  re* 


Lori  TxTzoB&ALD. — ^The  dnaage  to  a  portion  of  the 

eargo  of  liee  ovsriod  by  the  defendants*  ship  was  not 

ooeaaoBcd  dther  remotely  or  immediately  by  any  negli- 

fsnoB  o(  fte  defendants  as  alleged  in  the  statement  of 

elaiD;tait  the/  oulj,  ncTerthelesSy  be  liable;  and  the 

xealgiflrtkm  is  iv^hether  the  defendants  hafe  established 

thst  it  sxQse  from  a  peril  of  the  sea  coming  within  the 

eneptioD  contained  in  the  charter-party  and  in  the  bill 

of  USsg.    I  agvee  with  Lord  Watson  that  the  exoep- 

<ini'*  peril  of  the  Baa"hasthe  same  meaning  whether 

it  oflemi  in  a  marina  policy  or  in  a  oharter-party  or  bill 

of  lading,  and  is  to  be  so  interpreted ;  but  that  when 

the  Betion  is  on  the  contract  of  carriage  you  may  look 

bdhind  tbepnzimateor  immediate  cause  for  the  purpose 

el  sBerttttBing  whether  the  remote  cause  mi^  not  haFe 

been  the  negtigenee  of  the  carrier ;  and,  indeed,  the 

CBniet  ismnaUy  uader  the  necessity  of  establirtiing  that 

noMgl^enerof  hii  had  led  to  the  calamity.    Thus,  for 

hwt«m»,  if  Bsfc^  is  east  on  the  rooks  bj  foroe  of  the 

Windsor  am,  IM  is  a  loss  by  a  peril  of  the  sea  within 

ths  esBeptioB ;  but  in  an  action  against  the  carrier  it 

wnU  be  open  to  consider  whether  the  ship  being  placed 

iittst  poaiCkm  did  not  originate  in  negligent  nafiga- 

liOB. 

ACtfcecleae  of  the  argnmentl  was  slightly  iaolined 
tolheapiDion  Mzat  the  loss  in  question  might  be  more 
aaemflldi  described  as  aritiog  from  a  peril  of  the  ship 
than  maaed  bj  a  peril  of  the  sea ;  bnt,  on  consideration 
^Hhsts^  eatefol  and  elaborale  Judgments  in  the  Court 
flfilfBriBad  the  authorities  referred  to,  and  looking 
OHiaiSBsun  of  the  tiling,  I  haFe  come  to  a  conclusion 
iamaari  with  that  announoed  by  my  noble  and  learned 
tiutk,  adopting  the  reasons  and  the  decision  of  Lopes, 


;  was  fortnitotts,  unf oiesean,  and  aotually 
nntil  the  ship  reached  her  destination  axud 
i  unloading.    I  do  not,.howeFer,  mean  to  sog- 
geit  that  to  oonafitute  a  peril  of  the  sea  the  accident  or 
alHmlA  haFe  been  of  an  unforeseen  character. 
ae  was,  in  a  certain  sense,  the  action  of 
I  on  the  lead  pipe ;  but  the  immediate  caase  of 

.    „ ^_    t  the  ixmption  of  sea  water  from  time  to 

iMBfluoiigh  the  injored  pipe  caused  fa|y  the  rolling  of 
""        laa  abe  proceeded  on  her  Foyage. 

\  hawing  been  no  negligence  on  the  part  of  the 
I  am  of  opinion  that  th«y  haFe  brought  the 
1  the  ezoeptwn,  and  are  protected. 


•Mel  flPtlsen-^ 


-Ihttfe  so  Tsoently  ezptassed,  in  the 
Oo,  F.  The  Owi&n  of  Gwrg»  per 
p.  35S,  11  i4>p.  Oas.  503,  ny 
intorpietetian  to  be  put  upon  the 
_  and  aeddentB  of  the  aaaa*"  onaoiting 
te  a  bin  of  ladhBg,  that  I  need  trouble  your  kxsdships 
wilfa  bat  few  obaerFations  in  this  cf^se. 
J  Mmthalacls  to  be  that  the  flamage  oeonrred  by  the 
tiitongh  a  leik  eansed  'bj  rats,  without 
or  default  on  the  part  of  the  riiipowner  or 
he  was  lespenslbiie,  and  Ihat  this  was 
ineiflent  of  the  tvfyage  which  lie  was 
In  saying  so  I  am  diflering  from 
\  griWBwfl  upon  whioh  two  of  the  learned  Judges  in  tiie 
OMBt  of  Aflpaal,  Bowvn  mad  Try,  Lb77.,  baasd  their 


Jadgment.  Bat  when  those  learned  Judges  say  that  ** It 
was  consistent  with  the  dndings  that  the  mivohief  deap 
to  the  pipe,  and  the  ioonrsion  of  sea  wator  whioh  fal-' 
lowed,  would  noFor  bawe  happened  but  for  cither  a 
defeat  in  the  oonditton  of  the  ship  or  seme  want  of 
prudence  in  the  shipowner.**  I  think  they  orerlook  the 
.course  which  the  case  took  at  the  trial.  It  was  sug- 
gested during  the  trial  by  the  learned  counsel  for  the 
plaintiffs  that  due  care  had  not  been  taken  to  exclude 
or  exterminate  the  rats,  and  that  if  the  pipe  had  been 
made  of  some  other  material  the  accident  would  aot 
haFe  happened.  Bnt  I  think  these  points  were  dis- 
tinctly and  unequiFooally  abandoned  by  him.  If  In- 
tended to  be  inaibted  upon,  they  raised  questions  upoa 
whioh  the  opinion  of  the  Jary  ought  to  hafe  been  taken, 
and,  with  the  assent  of  the  plaintiffs'  counsel,  ths  only 
qasiMoDS  put  were  upon  a  totally  different  point.  Tiss 
Master  of  the  BoUa  rasted  his  Judgment  altogether  upon 
another  ground.  He  considered  that  the  rata  were  tlm 
rosl  aaaise  of  the  daaage,  and  that  it  was  theiefaro  ut 
due  to  a  danger  or  aocident  of  the  seas. 

I  quite  eonenc  with  the  Flew  expressed  in  £(»vare»C  f. 
Druryy  that  injury  done  to  a  Fessel  or  its  cargo  by  tats 
is  not  damage  by  perils  of  the  sea.  Bat  in  that  Fer$^ 
case  Pollosk,  CB..  said:— '< If,  indeed,  the  raU  hU 
made  a  hole  in  the  ship,  through  which  water  caeaa 
and  damaged  the  caigo,  that  might  Fory  likely  be  a  esae 
of  sea  dauM^e."  The  Master  of  the  BoUb  says  that  tha 
distinction  U  a  Fciy  fine  one  between  damage  done  bf 
rata,  which,  it  may  be»  so  eat  into  the  timbers  of  a  ship 
as  to  reader  it  unfit  to  proceed  to  ssa,  and  the  loss  of  tha 
Fcsael  owing  to  the  Imsordoa  of  water  when  its  sides 
haFo  been  completely  penetrated  by  the  same  cause.  I 
own  I  think  the  distinction  a  substmtlal  one,  and  it 
seema  to  me  obFious  that  FoUock,  O.B.,  shared  Mils 
Fiew. 

It  has  bean  held  in  the  United  Stales,  hi  the  oase  of 
Oarrigua  f.  OO00,  that  a  leak  oooasionsd  by  the  eatmg 
of  lata,  wIthoQt  negligeaoe  on  the  part  of  the  eUp- 
owner,  was  a  risk  eoFoied  in  a  marine  policy  by  the 
words  "  perils  of  the  seas."  Thking  the  faots  of  thia 
case  to  be  as  I  haFe  stated  them,  I  entertain  no  doafct 
that  the  loss  was  one  whish  would  in  this  country  ta 
reooForable  nader  a  aaarine  polli^  as  due  to  a  peet  of 
the  sea.  It  aroae  diieotly  from  the  aotioo  of  the  laa. 
It  was  not  due  to  wear  and  tsar,  nor  to  the  opetatiea  ^of 
any  oanseordlnarflyineldentBl  to  the  Foyage,and,  there- 
fore, to  be  aatlcipatsd.  And,  Inasmaoh  as  it  was  wot 
the  result  Of  any  wet  or-  default  on  the  part  of  the  ship- 
ofmer  or  bis  erew,  I  think,  for  tlw  reasons  I  have  glina 
in  my  opinion  in  the  eaae  already  allnded  to,  that  it  is 
withhi  the  exeaptlon  in  tha  bill  of  ladii^.  I  a»acd- 
ingly  aoncur  in  the  motion  whioh  haa  been  made. 

Lord  MjunrxaHTmr. — I  agree.  The  gooda  whioh  wees 
oazried  under  the  biU  of  lading  were  damaged  dniiag 
the  ;Foyage  by  the  inoumion  of  aea  water.  The  water 
oame  hi  through  a  bole  gnawed  tgr  lats  in  a  pipe  con- 
nectiqg  the  bath-aoom  with  the  sea.  At  ths  trial  Farioaa 
ohaiiBis  and  suggsations  were  aiade  of  negligence  on  tha 
past  of  the«shipowner.  But  they  were  aU  either  with- 
draim  or  n^g^Fsd  bf  the  )uij.  Under  these  oiieiun- 
ataaaas  itasems  to  me  that  the  aoddent  which  caused 
the.daBM0<^  was  one  of  thotoxeepted  perils  or  aocideBt% 
andthstcwas  no  reason  why  thashipowner  should  net 
awail  hfansalt  of  the  esaeptioB.  Itiwas  an  annidantal  aad 
unfofeseen.  InanBslmi  of  the  aea  that  could  not  bars  bean 
.guaidtd.ajtstaiatby.the.aBe(ali0  of  reasonable  .oare. 

I4vrea,.thaieitnrt,  with  tiie  Jndgmentjof  Lopes,  L.X. 
I  do  not  think  the  case  aonld  be  anmmed  n^  better 
than  it  wna  by  him  in  the  voids  whidi  .haie  alnadfr 
been  quoted :  '^  Sea  damage  occurring  at  sea  and 
nobody's   fault.*'     I  aonoar  In  the  motion  whiohihaa 


ogFB  m  we    "^  • 

band  their  \    'Ordvrvppmkd'fnnn  Twemef;  orcier  of  Loptf^  L^i^ 
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rntored;  the  reipondents  to  pay  to  the  appeUante  the 
eoite  in  both  courie  helow  and  of  the  appeal  to  thU  House  ; 
cauee  remitted  to  the  Queen's  Bench  Divieion. 

Soliolton  for  the  appellanto,  W,  A*  Orump  A  Son, 

Solicitori    for    the   respondentB,  HoUam$t    Son,    A 
Coward, 


Ooiict  sf  flypeali 


From  Chan.  Biv, 


Feb.  1,  8,  9. 


In  re  Mebsby  Railway  Co.  (a.) 

Bailwaycompany'^udgmmt  creditor — Appoiniment  q/ 
receiver  of  "  undertaking  "  — >  Prioritise  — •  Railway 
Companies  Act,  1867  (30  A  31  Vict.  c.  187),  s.  4. 

A  judgment  creditor  of  a  railway  company  who  obtains 
a  receivership  order  under  section  4  of  the  Railway 
Companies  Act,  1867,  does  not  thereby  obtain  any 
priority  over  other  creditors. 

A  receiver  appointed  under  this  section  will  not  be 
discharged  until  every  fudgment  creditor  of  the  company 
— whose  fudgmeni  h<u  been  recovered  either  in  an  action 
on  a  contract  entered  into  after  the  passing  of  the  Act 
(iOth  of  August,  1867),  or  in  an  action  not  on  contract, 
brought  after  that  date—Tuu  been  saUsfled ;  and  there- 
fore the  section  neither  contemplates  nor  permits  the 
mahimg  of  suecessive  reoeivenhip  orders* 

Order  of  Kekewich,  J.,  discharged. 

Appeal  from  an  order  of  Eekewiob,  J.  (reported  32 

SOLICITOBS'  JOUBNAL,  166). 

The  queatioii  raiaed  hj  thia  appeal  was  whether,  oa 
the  tme  oonttniotion  of  neotloii  4  of  the  BaUwaj  Com- 
panies aanses  Aot,  1867  (30  &  31  Yiot  o.  127),  after  a 
xeoei?ership  order  had  been  made  against  a  railway  com- 
pany on  the  appUoatlon  of  a  Jndgment  creditor,  a  sub- 
sequent Judgment  creditor  could  obtain  a  second 
recelFership  order  without  prejudice  to  the  former 
order,  and  therebj  obtain  priority  ofer  other  creditors. 

Section  4  of  the  Act  is  as  follows :— "  The  engines, 
tenders,  carriages,  .  .  •  materials,  and  effects  con- 
stituting the  rolling  stock  and  plant  used  or  provided  by 
a  company  for  the  purposes  of  traffic  on  thdr  railway, 
or  of  tiieir  stations  and  workshops,  shall  not,  after  their 
railway  or  any  part  thereof  is  open  for  pubUc  traffic,  be 
liable  to  be  ti^en  in  execution,  at  law  or  In  equity,  at 
any  time  after  the  passing  of  this  Act,  when  the  Jadg- 
ment  on  which  execution  issuea  is  recoTored  in  an 
action  on  a  contract  entered  into  after  the  passing  of 
this  Act,  or  in  an  action  not  on  a  contract  commenced 
after  the  passing  of  this  Act ;  but  the  person  who  has 
recovered  such  judgment  may  obtain  the  appointment  of 
a  rcoelyer,  and,  if  necessary,  of  a  manager  of  the  under- 
taking of  the  company  on  application  by  petition 
•  •  •;  and  all  money  recei?ed  by  such  receiver  or 
manager  shall,  after  [due  provision  for  the  working 
expenses  of  the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distributed 
under  the  direction  of  the  court  in  payment  of  Che  debts 
of  the  company  and  otherwise  according  to  the  rights 
and  priorities  of  the  persons  for  the  time  being  inter- 
ested therein ;  and  on  payment  of  tiie  amount  due  to 
every  such  Jodgment  orodltor  as  aforesaid  the  court  may 
if  it  thinks  fit  discharge  such  receiver  or  such  receiver 
and  manager.*' 

The  following  are  the  material  f^wts  :— 

On  December  14,  1887,  Messrs.  Waddell,  the  con- 

(a.)  Beported  by  M.  J.  Blaxb,  Esq..  Banlatef-at-Law. 


tractors  of  the  company,  recovered  judgment  tgsinat 
the  Mersey  Railway  Co.,  and  on  December  20  obtained 
the  usual  receivership  order  under  section  4  of  the  Aot 
over  the  "  undertaking  "  of  the  company.  Oa  Deceoiber 
24  the  Corporation  of  Birkenhead,  the  present  xespond* 
ents,  recovered  jadgment  also  against  the  oompiajr, 
and  afterwards  presented  a  petition  for  the  appointOMnt 
of  a  reoeiver* 

On  January  11, 1888,  Kekewioh,  J.,  made  a  noosd 
receivership  order  on  this  petition,  without  preJodiM  to 
the  former  order,-  and  directed  that  the  receiver  ute 
the  second  order  should  do  nothing  under  tiut  oiia 
without  the  leave  of  the  court. 

The  railway  company  appealed  from  thia  order  of 
January  11. 

Buckley,  Q.C,  and  Phipson  Beale,  for  tbe  appal* 
lanfs. — Section  4  of  the  Railway  Companies  Aot,  1867, 
does  not  give  the  court  power  to  make  sncossalfe  oideiB 
appointing  successive  recelvcre.  Before  the  Aot  tto 
court  had  no  power  to  appoint  a  receiver  over  the  ondff- 
taking  of  a  railway  company:  Gardner  v.  Lcein, 
Chatham,  and  Dover  Railway,  16  W.  R.  825,  L  &  i 
Cb.  App.  201 ;  the  effect  of  section  4  Is,  that  wIm  «« 
a  receivership  order  has  been  made  it  operatei  m  ii 
administration  order  In  favour  of  all'  creditor!  o!  tto 
company :  In  re  Manchester  and  Milford  Bailwe§  0>m 
14  Oh,  D.  645,  28  W.  R.  Dig.  190. 

Cfraham  Hastings,  Q.C.^  and  E.  Ford,  for  tb 
respondents. — ^The  power  of  obtaining  a  reoeirer  ^fes 
by  the  statute  Is  a  remedy  by  way  of  substitatioii  for 
the  ordinary  right  of  a  judgment  creditor  to  tako  tin 
chattels  of  the  debtor  in  execution,  and  therofoKhn 
the  same  Incidents  with  regard  to  priorities  u  thi 
remedy  for  which  it  has  been  substituted.  The  vvk 
of  the  section  expressly  contemplate  priorities,  aod* 
also  does  Cho  general  order  made  under  tbe  Act^  iti* 
31,  Gtoeral  Orders,  Jannary,  1868,  L.  R.  3  Ob.i|^ 
introduction  p.  42.  [Bowxir,  L.  J. — What  constni^ 
do  you  put  on  the  words  ''every  such  jadgmeat  oni- 
tor  "  ?]  They  mean  a  judgment  creditor  who  hasobtaiaidt 
receivership  order  under  the  section.  The  observatioBiv 
Jessel,  M.R.,  hi  the  case  of  In  re  Manchester  a^  i" 
ford  Railway  Co.  show  that  we  arc  entitled  to 
receivership  order,  without  prejudice,  of  cooisoiio^ 

former  order. 

» 

Farwell,  for  the  judgment  creditors  who  had 
the  first  receivership  order,  said   they  did  not 
to  have  obtained  any  priority  thereby, 

Buckley  Q.C.,  in  reply— There  is  a  radical  — 
between  tbo  nature  of  the  posseesion'of  a  sherif  *^.^ 
seiaed goods  under  tkfi.fa.,  and  the  posaessionof  ai*^^ 
appointed  under  this  section;  the  possesAt^"^ 
sheriff  is  for  the  benefit  only  of  the  judgmeat  ^"'^ 
who  has  issued  the  fi.  fa.,  but  the  possesaloii  ot 
receiver  Is  for  the  benefit  not  merely  of  the  ^i^ 
but  of  all  other  creditors.  The  Act  was  psioed  < 
August  20, 1867,  and  section  4  only  applies  to  jodgr 
creditors  who  either  seed  on  a  contract  entsi^ 
after  that  date  or  who,  if  not  suhig  on  a  contnot  at  • 
had  begun  thefar  action  after  that  date  ;  the  vordi  * ' 
payment  of  every  such  judgment  creditor"  thereft 
mean  every  judgment  creditor  who  fa  bound  by  sem 
4,  and  who,  under  Chat  section,  could  have  obtahiad. 
reofiveiahip  order. 

CoTTOir,  L.J.— This  is  an  appeal  by  the  isXtwsjcti 
pany  against  an  order  of  Eekewich,  J.,  appointiof 
receiver  on  the  application  of  a  judgnaent  creditor,  4 
after  a  previous  receivership  order  haid  been  nuMle. 

It  does  not  appear  that  this  Judgment  onditor  i 
get  any  benefit  by  this  second  receivership  order,  aa  I 
railway  company  is  Insolvent ;  at  all  events  no  baal 
has  been  obtained  by  this  judgment  creditor. 

Section  4  of  30  d;  31  Yiot.  o.  187  piofidei  that  I 
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«Qing  stock  of  a  raUway  oompanj  cannot  be  taken  in 
emsation  by  a  judgment  creditor,  and  inatead  of  the 
eomium  law  remedy  of  lerying  execution  it  sabetitntes, 
aa it  wen,  another  remedy — via.  it  enableo  a  judgment 
on^Htoi  to  obtain  an  order  for  the  appointment  of  a 
iaecif0r»  end,  if  neoeoaaiy,  of  a  manager,  of  the  **  nnder- 
tiUag**  of  the  company,  that  ia,  of  the  pxoceeda  of  the 
MBflM  canied  on  by  flie  company. 

In  my  opinion  tbia  aeotion  gitea  no  priori^  to  the 
fartieolai  jadgment  creditor  who  geta  the  reoeiferahip 
<ariaibjtb0%ust  of  hie  obtaining  the  order,  but  givea  a 
aoniBua  benefit  to  all  judgment  creditora. 

Bat  It  a  laid  that  priori^  muat  have  been  intended  to 
bepnal^thia  aeotion,  on  the  ground  that  aa  it  pre- 
iPealiftenQing  atook  being  taken  in  execution,  and  aa 
aoaM  otter  lemedy  la  anbatituted  therefor,  the  priority 
wliiekiwld  hafe  been  obtained  by  execution  ought  to 
be  oMntd  alao  by  the  reoeiverahip  order ;  but  the  aub- 
■atitaMbeiieflt  ia  not  with  reapect  to  the  aame  thing  aa 
ikat  Mkf  were  it  not  for  the  aection,  could  hare  been 
iite  in  ezaeution ;  what  ia  given  to  the  jadgment 
cnditor  is  lomething  entirely  and  eaaentially  different 
Ami  tiiat  which  he  conld  have  taken  in  execution. 

It  ii  wall  known  that  a  JL  fa.  doea  not  bind  the  debtor'a 
gDoda  QBtil  it  ia  executed.  In  my  opinion  thia  aeotion 
doai,iluMi^notin  terma,  in  effect  prevent  a  judgment 
en^toc  gpiaing  priority,  becauae  it  preventa  theae 
auAtelabebigiikan  in  execution. 

Boat  the  aectian  give  priority  to  thoae  judgment 
CRdlton  who  with  due  diUgence  obtain  a  recelverahip 
cidar?  [The  LoidJartioe  read  the  aection,  and  continued]. 
It  IB  aid  fte  dtraetion  that  the  moneya  reodfed  by  the 
neezier  ihaD  be  applied  in  payment  of  the  debta  of  the 
eoBpaay  aeeaiding  to  the  righta  and  prioritiee  of  the 
pmooiibr  the  time  being  intereated  therein,  reoognizea 
tte  bet  that  a  judgment  creditor  geta  priority  by  obtain* 
ing  a  nedveiabip  order ;  that  ia  a  miatake.  It  reoognizea 
the  fMt  that  prioritiea  may  exiat,  «.^.,  any  exiating  prior 
awrtgai^eB,  aneh  aa  debenturea,  and  proyidea  that  the 
neairaahip  order  ahould  not  diaturb  thoae.    Then  it  ia 
«&d  fhat  the  worda  *'  on  payment  of  the  amount  due  to 
eioy  nah  jugdmeat  creditor  aa  aforesaid  the  court  may 
...    the  receiver,"  ahowed  that  a  priority 
be  given  to  auch  judgment  creditor   aa  had 
a  receivership  order.      In  my  opinion  that  la 
aot&a  true  oonatmction  of  thoae  worda.  lliey  refer,  not 
to  a  ja^ment  oreditor  who  haa  obtained  a  reoeiverahip 
ofder,  hot  to  every  judgment  creditor  of  the  daas  man- 
ia the  first   part  of  the  aection — viz.,  who  haa 
Jadgment  either  in  an  action  brought  on  a 
enter^  Into  after  the  paaaiag  of  the  Act,  or  in 
not  on  contract,  brought  after  the  paaaiug  of 
ffceAct. 

Ike  eeeticm  ooutemplatea  that  when  and  if  the  whole 
af  the  Judgment  creditora  who  conld  get  the  benefit  of 
fUa  A^  are  paid,  then  and  not  till  then  will  the  receiver 
bedbdiasged*  Thia  doea  not  contemplate  the  appoint- 
'MaHt  of  move  than  one  receiver,  and  it  would  be  atrange 
Hit  ffid,  aa  the  aubsequent  receivera  would  be  peraona 
i  ^lia  eoold  do  nothing,  and  the  order  under  appeal  in 
%*litett9  that.  The  flrat  receiverahip  order  cannot  be 
until  all  creditora  who  have  obtained  the 
of  the  Act  are  aatiafled. 
In  asy  opinion  a  judgment  creditor  doea  not  under  this 
gain  any  additional  aeourity  by  getting  the 
'■PPointBMa&i  of  a  aecond  receiver,  and  therefore  in  my 
^piaiaB  it  waa  wrong  to  make  thia  order,  no  priority  and 
additiaiial  aecurity  being  thereby  obtained.  The 
of  Kekewich,  J.,  wiU  be  diamisaed  without  coata 
:,  aa  it  would  not  be  right  to  make  the  judgment 
'^■BditoK  pay  the  coeta  of  hii  debtor,  the  railway  com- 

^WxDLST,  L.J.— The  queation  really  is,  What  is  the 
^■^eonatruction  of  section  4  of  the  Act  of  1867  ?  The 


facta  are  dmple.  A  judgment  creditor  got  a  reoeiverahip 
order  under  Uiia  aection,  the  order  bdng  in  the  form 
adopted  in  the  caae  of  In  re  Staffardihire  and  UUoaseter 
Railway  Oo.,  and  given  in  Seton,  4th  ed.,  at  p.  i2S. 
The  reedver  appointed  under  that  order  atill  exiata— 
ia  atill  receiver.  Then  another  judgment  creditor  pre- 
aenta  a  petition  for  the  appointment  of  another  reodver, 
not  aeeking,  however,  to  diaturb  the  former  order. 
Kekewich,  J.,  acceded  to  that  application  and  appointed 
a  aecond  receiver  without  prejudioer  to  the  firat,  but 
dedded  nothing  aa  to  prioritiea.  Now  aa  to  thia  aecond 
judgment  creditor,  it  ia  obvioua  that,  unleaa  aomething 
waa  to  be  got  by  thia  aecond  recdverahip  order,  it  waa 
only  a  uaelesa  cxpenae.  Mr.  Haatinga  add  that  hia 
client  would,  by  having  obtained  that  order,  get  piiority 
over  other  creditora ;  and.  If  that  were  ao,  there  would 
be  acme  object  in  obtaining  it.  We  must  aee  what  the 
aeotion  aaya.  It  ia  practically  divided  into  three  parte ; 
the  firat  part  puta  a  atoppage  on  aeizure  under  a  fi,  fa. 
of  the  rolling  atock  of  a  railway  company.  The  effect 
of  that  la  that  it  ia  of  no  uae  to  a  judgment  creditor  to 
iaane  tkJL/a,  unleaa  there  exiata  property  other  than 
rolling  atock  bdonging  to  the  company,  becauae  no 
judgment  creditor  can  get  any  lien  or  charge  on  rolling 
atock  under  any  fi,  ^.,  and  therefore  it  deprives  a 
judgment  creditor  of  the  power  of  getting  priority  by 
adzing  the  rolling  atodc*  The  aecond  part  of  the  aeotion 
providea  that  a  judgment  creditor  can  get  a  reodver  of 
the  **  undertaking  *'  of  the  railway  company.  Thia  ia  a 
new  remedy,  but  hardly  a  substituted  one,  becauae  it 
can  be  got  whether  there  is  or  ia  not  any  roUing  atook, 
and  it  ia  therefore  an  additional,  rather  than  a  anbati- 
tuted, remedy*  The  third  part  of  the  aection  ahowa 
what  the  receiver  ia  to  do  with  the  money  he  recdvea, 
but  it  givea  no  indication  of  prioritiea  at  all.  [The 
Lord  Juatice  read  thia  part  of  the  aection,  and  oon- 
tiuued :— ]  Thia  lata  in  all  creditora  of  the  company, 
whether  judgment  or  aimple  contract  creditora.  I  find 
no  indication  of  intention  to  create  prioritiea;  auch 
prioritiea  aa  exiat  are  to  be  reapeoted,  but  that  is  all. 

I  think  the  worda  *' every  auch  judgment  creditor  aa 
af oreaaid  *'  can  only  apply  to  the  worda  need  at  the  end 
of  the  flrat  part  of  the  aeotion— that  ia,  judgment  credi- 
tora who  have  obtained  judgment  in  an  aotion  on  a 
contract  entered  into  after  the  paaaiug  of  the  Act,  or  in 
an  action,  not  on  contract,  brought  after  thia  Act. 

It  waa  urged  that,  inaamuoh  aa  it  waa  impoaaible  to 
pay  off  judgment  creditora  except  paripaisu  with  other 
creditora,  that  did  create  prioritiea ;  but  that  view  ia 
erroneous. 

The  aeotion  siya  that  if  the  company  can,  by  any 
method,  get  rid  of  auch  judgment  creditora,  then  the 
court  may  diacharge  any  receiver  appointed. 

But  thia  aeotion  createa  no  priority  in  favour  of  any- 
one, and  a  jadgment  creditor  haa  not,  and  doea  not, 
under  thia  aeotion,  obtain  any  priority  whatever.  Taia 
aecond  receiverahip  order  muat  therefore  be  discharged, 
but,  aa  the  queatioa  ralaed  is  a  new  one,  the  order  will 
be  diacharged,  without  costs,  and  no  coata  will  be  al- 
lowed of  the  appeal. 

BowBK,  L.J. — I  agree. 

Solicitora  for  the  appellanta,  Baxteri  3b  Co. 

Solidtora  for  the  reapondenta,  F»  Venn  A  Oo* 

Solidtora  for  the  judgment  creditora  who  obtained  the 
firat  receiverahip  order,  Dtacon^  Glb%on^  <fe  Medcalfe, 
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Ik  SB  JoHKflOlf  &  WbATH£EALL. 


OOVBT  OF  AtraUi 


From  Chan.  Div.  Feb«  1. 

2n  r$  JomrsoN  &  WBATmotAix.  (a.) 

Lfmdon  agent — BiU  of  agency  chmrgee — TawatUm  of 
part  0/  hm^aoHeUore  Act,  1843  (6  4  7  Viet  c.  73), 
e.  87. 

2^6  SoliciiorB  Ad,  1843,  ^'vnif^  court  no  Jurisdie^ 
Won  to  order  the,  taxation  of  part  of  an  agerS^t  hm  of 
eo$U. 

Hie  court  has,  hotoever,  under  its  general  juriedittion^ 
power  to  order  the  taaoHon  of  a  iiU  relating  to  eowi 
huiinesi  whether  the  hUl  he  an  agenfa  hiU  or  a  liU 
delivered  hy  a  solicitor  to  hie  dient ;  and  to  refer  ang 
part  of  a  hill  to  taxation. 

Appeal  from  a  deeieion  o(  Nortb,  J. 

Meanrr.  Jobneon  ft  Weatbefall,  aolidtoM,  tn  London, 
bad  for  some  yean  acted  as  tbe  London  agenti  of  Mestra. 
Storer  &  Oo..  aolicHon,  at  Manohettar. 

On  tbe  3rd  of  January,  1886,  Meaan,  Jobnaon  ft 
Weatberall  delivered  to  Meaera.  Storer  ft  Oo.  tbeir  yearly 
bill  of  agency  cbargea  for  tbe  yea*  1885.  Tbe  bill  oon* 
tained  cbargea  in  r^peot  of  a  namber  of  4llatinot  adtiona 
and  mattera  in  wbioh  Meaars.  Jobnaon  ft  WeaiiberaU  had 
daring  fbat  year  acted  aa  agenta  for  Meaara.  Storer  ft 
Oo.,  tbe  cbargea  relatlDg  to  each  action  or  matter 
being  atated  aeparately  nnder  the  head  of  that  notion  or 
matter,  f ormiog  what  tnigbt  be  anlled  «  aeporaite  chapter 
in  the  Mil. 

One  of  the  aotiona  In  reapaot  0f  wbidh  efaaigaa  were 
made  was  Mdlor  ▼.  Swire. 

On  the  3rd  of  Jannaiy,  1^887,  Maaan.  Storer  ft  Oo. 
took  ont  tbe  present  snmmona,  asking  for  the  taxation 
of  that  part  of  tbe  bill  wbioh  relaited  to  MeUor  ▼•  Swire. 
Tbe  summons  was  issued  witldn  a  year  from  the  deliwry 
of  the  bin. 

Tbe  London  agents  contended  that  tbe  appliossits 
could  not  bafe  that  part  of  the  biU  wbioh  reMed  to 
MeOor  t.  Swire  taxed  without  having  tbe  whole  bill 
taz^a,  and  this  they  were  willing  to  have  done. 

By  their  affidavits  filed  in  aoppeit  of  the  anmrnona, 
Meaars'.  Storer  ft  Oo.  alleged  that  onneeeasaiy  ebaiges 
bad  been  incurred  in  MeUor  v.  Swire  by  reason  of  tbe 
negligence  of  Messrs.  Johnson  ft  Weatheratt,  and  that 
on  taxation  those  charges  would  be  disallowed.  Ko 
complaint  was  made  of  the  cbargea  in  other  nuitters 
comprised  in  tbe  bill,  nor  waa  any  undertaUng  given  for 
their  payment.  Messrs.  Johnaon  ft  Weathenll,  by  their 
affidavits  in  reply,  entirely  denied  the  truth  of  the  alle- 
gations of  negligence. 

North,  J.,  held  that  tbe  bill  dalivored  waa  one  entire 
bill,  and  that  tbe  applicants  weie  entitled  to  a  taxation 
only  on  tbe  terms  of  the  whole  bill  being  taxed. 

Meaers.  Storer  ft  Oo.  appealed. 

On  tbe  hearing  of  the  appeal  it  appeared  that  a 
further  bill  of  charges  in  JUeSor  ▼.  Swire  had  been 
delivered  by  Measrs.  Johnson  ft  Weafiierail  to  tbe  appel- 
lants since  the  summons  waa  taken  oat,  and  that  «  cash 
account  bad  been  deli? ered  which  ehowed  «  balance  of 
£1,188  Is.  4d.  to  be  due  from, the  appellants  to  Measrs. 
Johnson  ft  Weatberall. 

CookBon  (hwkanthorpe,  Q.C^  and  Levdt,  lor  the 
appellants. — ^The  court  has  jurisdiction,  apart  from  the 
Solidton  Act,  1843,  to  refer  to  taxation  an  agent* s  bill  of 
costs  on  tbe  application  of  tbe  soHoitor  employing  hfm  : 
Jonee  v.  Roberts,  8  Sim.  397 ;  Smith  v.  Dimes,  4  Ex. 
32 ;  In  re  Nelson,  Son,  A  Hastings,  33  W.  R.  645,  30 
Ob.  D.  1.  In  an  agency  bill  tbe  charges  relating  to  each 
matter  comprised  in  it  reaUy  form  a  separate  bill,  and  it 
is  not  oompetent,  therefore,  for  an  agent,  by  sdtching 

(o.)  Beported  by  W.  Ivimby  Ooox,  Esq.,  Barriater-at- 
Law. 


together  a  number  of  bills  dealing  with  tarioaf  mittffi, 
to  present  them  as  one  bill  for  the  purposei  of  \KaSSus, 
If  that  were  to  be  allowed,  a  London  agent  aiigjU  tieipe 
from  payhig  the  costs  of  l^e  taxation  of  a  b81eoiMB«^ 
ing  charges  in  one  matter  which  were  gmsaly  czodhe 
becaose  the  dharges  in  tbe  ottier  matters  orali  sot  le 
called  in  queatioa.  And  at  the  same  tlaw,  ai  beCfaen 
the  country  aolioitor  and  bis  lay  eUeat,  the  drngv  in 
each  of  the  aotions  or  matters  must  be  taxed  tm^mMj. 
We  admit  that  the  order  we  ask  for  cannot  bioMmed 
as  of  course,  but  we  submit  that  we  bare  Bbom  nli- 
dent  ground  to  justify  the  court  in  making  tbooitein 
tbe  present  case. 

They  also  referred  to  SoougaU  v.  CampMl,  S  Baa 
646 ;  In  re  Tryon,  7  Beav.  496  ;  Ward  v.  flyn,  2^ 
W.  B.  712.  16  Ob.  B.  130;  In  re  Maueg  ft  OarBy,3» 
W.  R.  1008,  26  Oh.  D.  469. 

At  the  oondneion  of  tbe  arguments  for  the  sfi^pbWi 
the  court  suggested  that  an  order  ahoald  be  sMit  iitte 
following  terma  :—*<  If  within  four  days  tbe  appaDati 
undertake  to  pay  over  to  the  reapoadents,  irttUttn 
daya  from  this  date  (subject  to  an  undertaking  ti» 
fund  what  ahall  be  disallowed  on  taxation),  tke  «■«< 
£1,188  Is.  4d.,  and  tbe  i^^eliaata  ooDaanth^;  If  M 
counsd  ta  refer  to  taxation  soeh  farther  bills  Mifti 
MeUer  v.  Swire  as  have  been  delivered  subssqairilrb 
the  bin  mentioned  in  the  noMoe  of  appesi— oidc  tbfc 
so  much  of  tbe  delivered  bill  as  relates  to  Mdkn. 
Swire  be  xefened  to  taxation,  the  appeUanta  t»  m 
the  costs  in  this  court  and  in  the  ooart  below ;  afl  flAv 
costs  to  be  leserrad.  If  no  saoh  undertaUng  be  gi«i 
the  appeal  to  be  dismissed,  with  oo^ts. 


of  a  solicitor's  hiU.  ^ 
Fse  of  praotioe  under  thalifc> 

by  them  to  pay wWJJ 
latter  ol  right  upon  la^ 


Oosm^Emrdy^  Q,0;  and  EamUton  Humpi«rtfit^ 
the  respondents,  agreed  to  an  order  in  the  ahotefci^ 
and  weie  not  oalled  upon  by  the  eoort. 

OoTTON,  LJ.— We  think  that  the  appellaQti  fi* 
wrong  in  the  idea  that  tbeyooiad  oome  under  ttiif^ 
for  an  order  to  tax  a  part  of  a  aolidtor's  bOL  IHft 
would  be  contrary  to  the  oourse<  -    ••  •^ 

No  undertakhag  was  ofbred  by 
due.    They  insisted  as  a  matter  ot  right  upon  1 
part  of  the  Mil  referred  to  taxation  without  oBedsg^ 
terms.     I  do  not  think  that  the  Solicitors  Aid,  W 
gifss  any  Jurisdiotion  to  tax  part  of  an  agenVs  lA^ 
I  am  of  opinion  that  the  court,  under  its  genenlji^ 
diction,   can  order  taxation  of  btlla  relating  to  oil^ 
business,  whether  the  bill  be  an  agent's  bill  oi  it* 
delivered  by  a  aolidtor  to  bis  client,  and  also  oni^ 
part  of  a  bill  for  taxation.    In  In  re  Tryon  had  MT 
dale,  who  had  great  experience  in  matters  of  I 
directed  taxation  of  part  of  an  agency  bill,  reitf 
corts.    The  court,  in  a  proper  caee*  will  oiK^  ^. 
jurisdiction,  taking  care  to  impoae  anoh  t«as  **  ^^ 
prevent  any  injustice  being  done.     In  the  J******? 
I  thhik  it  reasonable  that  a  taxation  of  ao  wn^  ^  ^ 
bill  as  rdates  to  Mcflor  v.  Swire  should  be  dtaeBtei»M 
on  the  terms  of  tbe  applicants  paying  the  osshbslmff 
which  is  admitted  to  be  duo,  subjeot  to  an  ua&flitdlll 
to  refund  in  caae  it  ahall  ultimately  appetf  tkst  tbi 
respondents  are  not  entitled  to   retain  thewholsd« 
The  rule  as  to  the  result  of  one-aizth  being  toA  m 
ought  not  to  be  followed.    The  coeta  will  be  left  t»)j 
dealt  with  by  the  eourt     Tbe  agenta  must  be  sSMt 
to  include  in  tbe  taxation  thdr  aabaequent  bin  x^Wm 
to  MeUor  v.  Swire. 

LniDLBY,  L.  J.— I  am  of  tbe  same  opfaiioa.  I  am  li 
disposed  to  construe  section  37  aa  depriving  the  com 
itspowertoxeferpartof  a  biH  to  taxation,  or  aaydH 
power  which  it  bad  before.  I  do  not  aee  anytiiiufi 
prevent  tbe  court,  on  a  spedal  oaae  being  made,  td 
referring  to  taxation  any  pvrticalar  oiaas  ol  items  te 
solidtor's  bill.    I  agree  that  it  ahonld  be  dene  on  I 
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OOUBT  OF  ApFBAIm 


U  tbmf  mn  not  OMipUod  with  the 
Wi'iiB  le^MMMd,  with  ooito. 

IMm^U^^  alM  OB  of  the  auno  oplBfon,  tfiftt  tho 
ielilMBskiaprife  fho  ooart  of  JnrMfofeioii  to  vefmr 
fflr«^iMlf«rtnEiitioaif  oinamtCMieM  mtko  it  right 


,  iZotoJey  life  (7o.|  lor  Bhrer  A  Co.,  Bir ming- 
le JoiMmcfe  Weaiherall, 


FmiGhaDi?.  Jan.  25. 

Itfioi «.  LoNDOV  Jonrr-8ioGK  Bank,  (a.) 

CodH-Tuiim'^Refreiher  /eeB-^Apptal  from  Chan- 
«ay  MRon—fi.  S.  C,  1883,  ord.  65,  r.  S7,  «»&- 
f«fai»,37,  48. 

fti  fawiiwi  a»  odcb'ton  nu^,  tn  ^A^  diacrdion  of  the 
iaxmfmmUr,UwidM  to  tho  /oe$  mmrhed  on  the  briefa 
^miaml,  mitppioU/rom  the  Chancery  DwUioa  to  the 
OomiefAffbd^  Huii§k  no  nitk  vooo  evidence  hoe  been 
.  Bmk  (MHon  may^  if  the  iaaing  matlUr  think 
r,  k  ia  tte  thupe  o/  a  daily  aUewinee. 
'  ni.Wi]kM,  34  W.  £.  151,  16  Q.  B.  D.  27. 
t  eaU  Mi  applieabU  to  appeali  from  the  Chan^ 


1Mb  VM  IB  i^  from  a  daoMoa  of  Noitb,  J.  (81 
fioMcnow'Jb!jiwi,8l2). 

y»  ^nlin  m  whether  refrethfr  feet  or  fees  in  the 
MtanolMMerreeseaa  be  allowed  on  the  hearfaig 
A^naf^MlftQa  the  Chaooery  Diniioa  to  the  Oourt 
ofAppML 

ia  tftepmnitoMethe  appeal  had  laated  fonr  days, 
wmA  the  mkm  had  been  diemiaeed  with  coete. 

0"^^ r*  27,  stth-mle  48,  proTidee  fox  the  allowanco 

<ftvSniha8<*wheQ  any  oaaie  or  matter  is  to  be  trkd 

<»VMriiip8n  vivd  voce  eridenoe  in  open  court,*'  but 

^■^Mnferenceto  the  hearing  of  an  appeal.     Sub- 

■** piwides  that  '<Aa  to  any  work  and  labour 

f^Nf  pnfonned  end  not  herein  profided  for,  and  in 

*^q<  which  fees  hare  heretofoia  been  allowed,  the 

ff**yMM  less  ore  to  be  allowed  for  such  work 

■Marit have  heretofore  been  allowed.'*     And  by 

k97ik  ii  provided  that  "the rules,  orders,  and 

-^    *^  iiy  oooit  whose  juriedietion  Is  transferred  to 

^■*4lQnrt  of  Jastioe  or  Conrt  of  Appeal  relating 

^^^H^vd  the  aUowanoe  of  the  fees  of  solicitors  and 

'^^'^  and  the  taxation  of  oosts  ezistiag  prior  to  the 

at  of  the  principal  Aot  shall,  in  so  far  as 

not  ifioonsistent  with  the  principal  Aot  and 


^Ooort  of  Appeal." 

jf^tuation  the  defendants  olaimed  refresher  fees 

iSQBsel  for  three  days,  relying  on  Svendsen  t. 

M  W.  &.  151,  16  Q.  B.  D.  27,  a  case  decided 

divisional  oourt  of 

refreshers  could  be 

from  that  division, 

taxing  master    had    been  of    a    contrary 

J^tanag  master  (BCr.  Wainwright)  held  that  the 

^   Shetuieen    ▼.     Wallace    did    not    apply    to 

I  the  Chancery  Division,  and  disallowed  the 

1  the  groond  that  be  had  no  power  to  allow 

«v  diaeretion  in  the  matter.     Be  said  :   **  In  the 

of   Obaaeery,  before    the    oral   eximinatiou  of 

[^*1  Baywtedl^  G.  HaBsaaT  Brown,  Esq.,  Barrister-at- 
Law. 


witnesses  in  that  conrt,  daily  refresharB  were  aot 
allowed  nor  paid.  In  Harrieon  v.  Wearing^  37  W.  B. 
326.  11  Oh.  D.  206,  the  decision  and  reasoning  of  Jessel, 
M.B.,  are  qaita  '^ppoeed  to  the  allowanoo  of  daily  re- 
freshers on  appeals." 

North,  J.,  held  that  Stfcndaen  t.  Wallace  appUsd, 
and  that  the  taxing  master  had  jurisdiction  to  allow 
refreshers.  The  order  was  drawn  np  in  the  following 
terssa :  "  This  conrt,  being  of  opbiion  that  the  taxing 
maatrx  may,  if  he  tbinka  fit,  allow  refreahera,  doth  order 
that  it  be  referred  baok  to  the  taxing  master  to  varj  his 
oerliQoata  aeoordingly." 

The  plaiatifBi  appealed. 

OroBwenar  Woode,  for  the  appellants. 

W.  D,  BawUne,  for  the  respondents. 

Bj  the  desire  of  the  Oowrt  of  Appeid  a  report  isas 
fnmlahed  to  them  lly  one  of  the  taxing  masteia  (tfr. 
BylandX  after  oonferring  with  another  taxing  masiar  in 
the  Ohanoery  Dirlakm  and  with  Master  Johnson,  of  the 
Queen's  Boneh  Oivirion,  as  to  the  former  praetlee  on 
taxation*  Snoh  report  was  as  follows: —  '^Tba 
praatioe  in  tha  Oonrt  of  Appeal  in  Ohaneaiy 
before  1875  in  non^witness  oanses  was  nuiform  not  to 
allow  daily  refresher  fees^  the  only  refresher  foe  beingr 
the  ntual  sitting  fee  of  43  5s.  6d.  to  the  leader  and 
£1  3s.  6d.  to  the  junior.  Although  it  was  not  the 
praetioe  to  allow  daily  refresher  fees,  tho  Obaaoary 
tixlag  masters  allowed  what,  In  their  dteoretioa,  were 
proper  fees  for  the  servioee  rendered,  and  where  the  fee 
given  on  the  brief  when  delivered  was.  In  the  nmalers' 
judgment,  insuffleient,  they  uniformly  allowed  an  addi- 
tiooal  or  f urtlirr  fee  ;  but  snoh  additional  or  further  fee 
was  not  in  the  smallest  degree  recognised  by  the  masteia 
as  a  daily  refresher,  but  was  oonsidered  by  them  prnteij 
and  simply  as  part  and  parcel  of  the  proper  fee  on  the 
hearing  of  the  appeal.  The  propriety  of  the  practice  of 
the  Ohanoery  maatera  of  adding  to  the  origloal  fee  In 
contradiatftnction  to  recognizing  the  allowance  of  dally 
refreahera  is  illuatrated  In,  and  oonntenanoed  by, 
Edginfftm  v.  Fitamaurice,  33  W.  B.  913.  I  have  not 
forgotten  Bmith  v.  Boiler,  23  W.  B.  332,  L.  B.  19  Bq.  473 
(decided  by  Malina,  Y.O.),  which  was,  no  doubt,  for  a 
short  time,  authority  for  the  aUowanoe  of  daily  refreshers 
in  non*witDess  actions.  Barrieen  v.  Wearing,  27  W.  B. 
526,  11  Oh.  D.  206,  which  soon  followed,  dissented  from 
it,  and  the  latter  case,  being  in  accordance  with  the 
practice  In  the  offices  of  the  Chancery  masters,  has  been 
followed  by  them.  Before  1875  there  were  in  the  Oourt 
of  Appeal  in  Chancery,  or,  in  fact,  in  the  Ohanoery 
court  of  first  instance,  very  few  witness  actions.  Ooaa- 
eionally  there  might  be  one  (as  an  issue  or  patent  cue), 
but  they  were  few  and  far  between,  and  afforded  little 
opportunliy  of  establishing  the  praetica  on  the  subject, 
but,  so  far  as  I  have  been  able  to  learn,  daily  refreshers 
were,  in  snoh  cases— i.«.,  where  witnesses  were  examined— 
allowed  both  in  the  court  of  first  instance  and  In  tiie 
Oourt  of  Appeal.  Between  1875  and  1883  non- witness 
causes  were  dealt  with  in  exactly  the  same  way  as  they 
were  dealt  with  previously  to  1875,  but  witness  actions 
tMtween  thosa  years  were  considered  in  the  light  of  Niei 
Priue  actions,  and  daily  refreshers  were  reoogniisd  and 
allowed.  The  practice  in  the  Exchequer  Chamber  seems 
to  have  been  much  the  same  as  the  practice  in  the 
Ohanoery  Divisioa—viz.,  where  it  was,  in  the  judgment 
of  the  master,  proper  to  do  so,  he  allowed  suoh  further 
or  additional  fee,  either  daily  or  otherwise,  as  in  his  dii- 
oretion  was  with  the  fee  marked  on  the  biitf  a  proper 
fee  for  the  services  rendered.  I  observe  that  n 
Sifcndeen  v.  Wailace  Smith,  J.,  in  his  judgment  states 
that  before  the  rules  came  into  force  it  is  conceded  that 
refreshers  were  allowable  upon  the  argument  of  spaoial 
oases  and  otherwise  in  the  Exchequer  Chamber  and 
afterwards  in  t'le  C  )urt  of  Appoil.     Excepting  «»  £  u  if  j 
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stated  aboTO,  I  am  not  aware  of  the  aathority  for  this- 
80  far  as  I  can  learn,  refreshers  or  further  fees  were 
always  in  the  discretion  of  the  master  (Tumbull  w, 
Jan9en,  26  W.  B.  815,  8  a  P.  D.  264),  and  were  never 
recognized  as  '  refreshers,'  but  were  regarded  as  farther 
or  additional  fees." 

CoTTOX,  L.J. — In  my  opinion  this  appeal  most  fail. 
I  think  that  the  order  of  North,  J.,  has  been  misnnder- 
stood,  and  also  the  decision  in  8vmd$en  t.  WaUcux. 
It  seems  to  have  been  considered  that  North,  J.,  directed 
the  taxing  master  to  allow  daily  refreshers  as  a  fixed 
sum.  Bat,  ss  I  read  it,  the  order  says  nothing  of  the 
kind.  Daily  refreshers  were  introduced  into  the 
Olianoery  Di^ston  when  it  became  the  practice  to  try 
actions  with  viv^  voce  eTidepce  or  with  the  cross- 
examination  of  witnesses  who  had  made  ai&dafits. 
Befreshers  were  allowed  on  the  principle  that  it  coald 
not  be  estimated  beforehand  how  Iod^  the  examination 
of  the  witnesses  on  either  side  would  occupy,  and  it 
was  thought  desirable  that  the  same  fees  dionld  be 
allowed  as  were  allowed  in  similar  cases  at  common  law. 
This  principle  does  not  apply  to  hearings  in  the  Oourt 
of  Appeal,  because,  as  a  general  rale,  witnesses  are  not 
examined  there,  although,  in  some  cases,  no  doabt|  the 
Ocurt  of  Appeal  does  allow  witnesses  to  be  examined 
before  it,  and  in  such  eases  the-  ordinary  rule  as  to  wit- 
ness actions  does  apply.  In  the  present  case  the  appeal 
was  heard  without  witnesses,  and  the  question  is  whether 
the  taxing  master  has  power  to  make  any  addition  to 
the  fees  which  were  marked  on  the  brieCs  before  the 
hearing  of  the  appeal  began.  The  term  "daily  re- 
fresher "  is  well  known.  In  the  House  of  Lords  ^d  in 
the  Privy  Oousdl  daily  refreshers  are  allowed  as  a  fixed 
sum.  But|  as  I  understand,  it  was  not  the  practice  in 
the  Oourt  of  Appeal  in  Chancery  or  in  the  Exchequer 
Chamber  to  allow  daily  refreshers  as  fixed  sums.  If  the 
taxing  master  was  satisfied  that  the  fee  originally 
marked  on  the  brief  was  not  adequate,  he  could  make 
an  addition  to  it.  It  is  very  desirable  that  solicitors 
should  form  an  opinion  before  the  hearing  what,  hating 
regard  to  the  nature  of  the  case  and  the  probable  length 
of  the  argument,  would  be  the  proper  fee  to  mark.  In 
my  opinion  the  order  of  North,  J.,  properly  interpreted, 
merely  followed  the  old  practice  in  the  Exchequer 
Chamber  of  permitting  the  taxing  master  to  exercise 
his  discretion  as  to  allowing  what  may  be  called  a  "  re- 
fresher fee,"  but  what  is  really  an  addition  to  the  fee 
originally  marked  on  the  brief.  This  is  really  the  effect 
of  Svendsm  ▼.  WaUaee.  It  is  not,  strictly  speaking,  an 
allowance  of  refresher  fees;  but  the  taxing  master  is 
not  bound  to  disregard  any  suggestion  of  an  addition  to 
the  fees  marked.  The  oourt  now  knowsyfrom  the  report 
of  the  taxing  master,  that  in  the  Court  of  Appeal  in 
Chancery  the  taxing  master  had  a  discretion  to  allow  an 
addition  to  the  fees  msrked.  In  my  opinion  all  that 
North,  J.,  decided  was  that  the  taxing  master,  though 
not  aUowing  any  fixed  and  definite  daily  sum  as  a  re- 
fresher, has  a  discretion  to  allow  an  addition  to  the  fee 
marked.  The  case  must  go  back  to  the  taxing  maste^r  with 
an  expression  of  the  opinion  of  the  court  that  he  has 
this  discretion. 

BowBN,  L.J.— I  am  of  the  same  opinion.  Putting 
aside  the  practice  in  the  House  of  Lords  and  in  the 
Privy  Council,  the  broad  principle  is  that  the  solicitor 
must  make  up  his  mind,  at  the  time  when  he  delivers 
the  brief,  what  is  the  proper  fee,  and  must  mark  it 
then.  But  in  actions  in  wbioh  witnesses  are  to  be  ex- 
amined it  is  extremely  dififtcnlt  for  the  solicitor  to  Judge 
how  long  the  trial  is  likely  to  lant;  and,  thereCore,  in 
fixing  the  fee  in  such  cases,  the  solicitor  is  assumed  to 
have  contemplated,  when  he  fixed  it,  that,  if  the  trial 
was  prolonged  beyond  the  first  day,  daily  refreshers 
would  be  allowed.  This  reason  applies  to  witness  oa»es 
n  the  Oourt  of  Appeal ;  but  in  other  cases,  where  the 


argument  is  on  questions  of  law  or  on  mixed  qoesttooi 
of  law  and  fact,  the  solicitor  must  make  up  hii  ndnd, 
when  he  delivers  the  brief,  what  fee  will  recoiapsDis  ths 
attention  which  counsel  will  have  to  give  totheoua. 
The  only  ground,  in  such  a  case,  for  allowing  an  iooMtt 
of  the  fee  originally  marked  is  that  there  hH  Imo  a 
miscalculation  by  the  solicitor  when  he  fixed  it,  nd  tint 
he  has  under-estimated  it  If  there  has  clearly  beeo  a 
miscalculation — a  bond  fide  mistake  by  the  solidtor-it 
would  be  very  unjust  not  to  allow  ic  to  be  oonntod 
afterwards.  But  the  taxing  master  ought  to  buoj 
jealous  in  seeing  that  there  has  been  a  miitaka;  ioiit 
is  the  business  of  the  solicitor,  when  he  fixes  tiie  fet, 
and  of  the  counsel's  derk,  when  he  accepts  it,  to  t» 
that  it  has  been  properly  csloulated.  In  my  opltuoa 
North,  J.,  made  the  right  order,  though  ii  vu  ^a* 
fortunate  that  he  used  the  word  "  refreshen."  Tbt 
case  will  go  back  to  the  taxing  master  for  him  to  tm- 
eider  whether  there  has  not  been  some  miscslciilatioii  bf 
reason  of  something  having  happened  which  wu  aot 
anticipated  when  the  fees  vrere  marked.  This  toqI^ 
not  be  simply  that  the  case  vras  a  heary  one.  Oweii^ 
the  Court  of  Appeal  generally  are  heavy,  and  isd^ 
questions  of  law  which  it  is  rery  difilonit  to  decide  «al 
a  solicitor  ought  to  take  this  into  oonaideration.  % 
taxing  master  must  look  at  the  whole  matter  and  p 
whether  the  proper  fees  have  been  marked ;  and,  U  ht 
thinks  that  there  has  been  any  miecalculation  at  thi 
time  when  they  were  marked,  he  ought  to  comet  it 
The  oourt  is  really  deciding  in  accordance  with  BfmSm 
T.  WaUaee,  the  only  objection  to  which  is  the  ue«  ot 
the  word  « refreshers;*  I  wish  to  add  thst  there  ii 
nothing  in  our  decision  to  prevent  the  taxing  niii^ 
from  adding  to  the  fees  in  the  shape  of  a  daily  alloviac* 
if  he  should  think  that  a  fairer  way  of  setting  rigbti 
miscalculation.  In  this  sense  he  may  allow  "<*' 
freshers." 

Solicitors,    West,    King,    Adame,   A    Co.;  (^ 
BawUne,  A  Co, 


1 


From  Chan.  Div. 
[and  North,  J.] 


I 


April  5,  27;  Ml!  5  ; 
Nov.  21,85;  Dec  S' 


XTBQirHAST  V.    BUTTEBFIELD.   (a.) 

Cuitome  Annuity  and  Benevdeni  Fund'^N(Att  t 
ifUereit  of  euhacriber-^'*  Nominee  ''^Nomitu^  ^ 
truite^Nomination  of  curator  hy  Scotch  *J\^^ 
nominee  of  lunatic  euhecriber^^uriBdidion  V°^  ^^ 
court — Question  of  fact-^Admi99ione  *»'»*'*  ^7  !]fk 
as  to  mattere  of  fact—Proof  of  fade  di8ptii»  ^ 
hy  admiision — 56  Geo,  8,  e.  Ixxiii.,  s.  9. 

A  9uh$criber  to  the  Customs  Annuity  and  ^f^. 
Fund  {eetahliehed  under  the  Act  66  Geo.  8,  c  to»^ 
not  ffiven,  by  the  Actor  the  regulations  made  <*^J[r^ 
any  interest  in  the  insurance  fund  as  his  «w^ 
property,  hut  only  a  power  of  disposition  <^  j  j^ 
certain  particular  ways.  So  held  hy  North,  h,  ff»«  ^ 
the  Court  of  Appeal.  ^ 

Held,  per  North,  J.,  that,  undtr  the  ^^^'^h^ 
«•  nominee  "  must  he  a  person  who  is  to  take  a  Jen^^  _ 
interest  in  the  fund,  and  that  there  cannot  he  o  iw^^''"' 
tion  of  a  person  who  is  to  take  as  trustee  for  oihtm^ 

The  Court  of  Appeal,  wilder  the  ^^^^^^^.1^ 
case  before  them,  abstained  from  giving  any  ***?JJJ^ 
that  point,  hut  expressed  an  opinion  thai  a  «<""J*f"jr 
need  not  state  that  the  "  nominee  "Uto  take  ^J^^ 
and  that  the  object  of  the  regulations  referred  » 


(a.)  Reported  by  G.  K  Jepfbry  and  M.  J.  Bi^»«» 
Barristers-at-Law. 
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tmkfk  give  the  direchn  of  the  fund  information  in 
mAkg  ihdr  ditcretion  a$  to  tiimiUanee^  a«  to  the 
prftm  fw  which  a  nominaiUm  was  mad/B^  and  cm  to 
(kforHim  who  were  to  reetive  th$  money.  » 

At  (Ae  frtol  of  the  aeUon  couned  for  the  defendant 
madiMadmiiiion  that  an  order  made  hy  the  Court  of 
SmkninSoriland  naminoHng  the  curator  of  a  lunatie 
pdecriher  en  behalf  of  the  lunatie  a$  **  nominee,**  had 
fie  MM  tfeel  a$  if  U  had  been  a  nomination  made  hy 
4k  eehniiber  himself  (being  sane). 
5«tt,  J^  did  not  consider  himself  hound  by  thai 

ekasMiak^mi  hdd  that  the  Scotch  court  had  no  juris- 

diOasksfpoint  a  *'  nominee  "  on  behalf  of  the  IwiaOc 


Biiyhpie  Oonzt  of  Appeal,  thai,  as  the  question  of 

ik  immon  of  the  Scotch  court  to  make  such  an 

€fisr  mi  a  question  of  fact,  proof  of  which,  like  proof 

ofdhfodif  might  be  dispensed  with  by  the  admission 

ri,  Notth,  J.,  1004  wrong  in  going  into  that 


^  lBl8S7Liwii  Bobert  Hoyes,  who  wm  then  an  offloer 
^tteDepeitment  of  Ciutomt  in  Eogland,  efPeoted  two 
MUBM  on  his  life  in  the  **  Ooetoms  Annuitj  and 
t  BneTQUntFttnd;'  which  was  a  fand  establUhed  by  the 
^Qco.3,clxiiiL,  for  the  benefit  of  the  widowi,  chiU 
;:  te,Qi  oUmi  nkttTea  of  officers  and  olerks  employed  in 
I  the  Deputewt  ot  ihe  Cuatome  in  England. 
J  ^Actippobted  a  body  of  directors  to  hold  and 

r       M^e  tlM/oiid,  ind  by  section  16  gave  them  power  to 
t       w«  rafai  for  tte  reffnlation  of  the  fand. 

**«  9  of  the  Act  pioYided  "  That  the  said  diroc- 
ntiftiOtBd  Bty,  if  they  deem  it  expedient,  admit  any 
■  ^WMflrpewMn  to  be  the  nominee  or  nominees  of  any 
jJMWftw  to  the  said  fund  who  may  not  be  a  relatl? e  or 
tfsstifss  of  the  said  sabscriber ;  and  the  said  nominee  or 
■^ineeifoadaitted  as  aforesaid  shall  and  are  tmly 
*dM»d  to  haie,  and  thereafter  to  continue  to  have,  to 
lU^nti  and  purposes,  the  same  and  the  like  interest 
uttsniil  fond  and  the  adtantages  thereof  as  if  the 
nd  aooiDae  or  nominees  had  been  a  relative  or  rela- 
^*"a^tteasid  subscriber,  under  and  subject  in  every 
??**  to  the  rules  and  regulations  approred  and  rati- 

mJ^  ^  of  the  rules  made  by  the  directors  in  force  In 
l«7,  SI  fir  ae  material,  was  as  follows :— <*  The  capital 
f^^f  aoaey  insured  by  a  subsctiber,  together  with  the 
^2™nof  profit  which  may  have  been  made  thereto, 
~?» ^  its  disposal  at  his  death,  be  subject  to  the  fol  • 
jwrag  regnUttons"  (infer  alia):  "in  the  etent  of  a 
J****^  dymg  without  leaving  a  widow  the  whole  of 
waqpttil  money  shall  be  a?  allable  in  such  manner  and 
Wpwtiotts  as  he  may  direct  by  any  deed  or  instrument 
^JyWs  wiU  for  the  benefit  of  his  widow,  children,  and 
>italii«a,aiid  for  such  nominees  who  shall  have  been 
y Jl^ytod  by  the  directors  .  .  .  and  where  a 
"*•  dies  intestate,  and  shall  not  have  appointed 
^  o!!?^'^^  capital  money  by  any  deed  or  instrument 
J^*«  benefit  of  his  widow,  children,  relatites,  or 
^T^^J^Jii®  whole  of  such  available  capital  money  due 
a^y,dseaase  by  virtue  of  his  insurance  shall  .  •  . 
^••iihscriber  leave  no  widow  nor  any  child  or  chil- 
w^^*  '    •    be  applied  according  to  the  Statute  of 

^  U35  L.  R.  Hoyes,  the  subscriber  in  the  present 
■^  while  hi  Scotland,  became  insane,  and  on  the  28th 
t  ?  ^'^ber,  1835,  Hoyes  was  found  to  be  a  lunatic  by 
[Tj"''^  of  Session  in  Scotland,  and  John  Forsjth  was 
12?*^  Cfinrfof  bonis  ot  L.  B.  Hoyee.  A  will,  exe- 
iSr  ^  ^  ^  Hoyes,  and  dated  the  18th  of  May,  1833, 
flM /oQod  by  the  curator  among  the  papers  of  L.  B. 
I  H^ei.  L,  B.  Hoyes  thereby,  after  bequeathing  certain 
'  ptmsij  legacies,  gave  all  his  residuary  estate  and 
tei  to  his  uncle,  L.  Hoyes,  and  his  heirs,  and  ap- 


pointed the  said  uncle  and  two  other  persons  executon. 
The  will  contained  no  reference  either  to  the  insurances 
in  the  Oustoma  Fund  or  to  any  power  of  appointing 
them.  The  directors  of  the  fund  when  applied  to  re- 
fused at  fixst  ta  admit  either  the  curator  or  the  ezeoators 
named  in  the  will  or  the  legatees  therein  named  as 
nominee  or  nominees  of  L.  B.  Hoyes,  but  stated  that 
they  would  admit  such  '*  nominee  "  as  should  be  sane* 
tioned  by  the  order  of  a  competent  court*  Forsyth  pre- 
sented a  petition  to  the  Court  of  Session  asking  (inter 
alia)  that  he  might  be  nominated  "  nominee." 

On  the  13th  of  July,  1841,  the  Court  of  Session  made 
an  order,  on  the  hearing  of  that  petition,  whereby  it 
nominated  the  petitioner  Forsyth  <' nominee  of  L.  B. 
Hoyes  for  behoof  of  the  legatees  under  the  will  of  that 
gentleman  appended  to  this  petition  to  his  interest  as  a 
subscriber  to  the  Customs  Annuity  and  Benevolent  Fund 
hi  terms  of  the  statute  and  regulations,"  and  dbected 
that  the  petitioner  Forsyth  should  "  communioate  the 
said  appointment  to  the  directors  for  their  acceptance 
and  admission,  as  parties  interested  in  the  fund,  in  the 
terms  of  the  statute  and  regulations."  Forsyth  accord- 
ingly sent  to  the  directors  a  copy  of  the  petition  and  of 
the  order  made  thereon,  and  subsequently,  in  1842, 
obtained  and  submitted  to  the  directors  an  opinion  of 
one  of  the  standing  counsel  to  the  directors  of  the 
fund,  to  the  effect  that  the  directors  would  be  justified 
in  admitting  Forsyth  as  the  nominee  of  L.  B.  Hoyee 
with  reference  to  the  insurance  in  the  fund.  The  secre- 
tary of  the  board  of  directors  then  wrote  to  Forsyth 
that  the  directors  had  admitted  Forsyth  as  nominee  of 
L.  B.  Hoyes  in  the  terms  of  the  order  of  the  Court  of 
Session.  The  premiums  on  the  policies  were  after  thia 
paid  by  Forsyth  till  1849,  when  by  the  terms  of  tho 
policies  they  ceased  to  be  payable.  On  the  1st  of  June, 
1853,  an  order  was  made  by  the  Court  of  Session 
appointing  the  plaintiff  XJrquhut  to  be  curator  in  the 
place  of  Forsyth ;  and  on  the  4th  of  January,  185,5, 
ITrqubart  was  admitted  by  the  directors  as  nominee  in 
the  place  of  Forsyth.  L.  B.  Hoyes  continued  a  lunatic 
tiU  hia  death ;  he  died  on  the  26th  of  Mitrch,  1885.  At 
the  time  of  his  death  the  sums  payable  in  respect  of  the 
poUdes  amounted  to  £5,864.  The  will  of  L.  B.  Hoyea 
had  been  proved  in  Scotland.  L.  B.  Hoyes  was  never 
married,  and,  being  himeeir  illegitimate,  died  without 
having  any  next  of  kin.  It  appeared,  also,  that,  befure 
the  trial  of  the  present  action,  the  pecuniary  legaciea 
bequeathed  by  the  will  of  L.  B.  Hoyes  had  been  paid. 
L.  Hoyes,  the  residuary  legatee  named  in  the  will  of 
L.  B.  Hoyes,  died  in  the  lifetime  of  the  testator.  By 
the  present  action  the  plaintifl  XJrquhart  claimed,  as 
nominee  of  L.  B.  Hoyes,  admitted  by  the  directon, 
payment  of  the  £5,864,  with  interest,  out  of  the  fund, 
and  to  have  it  declared  that  he  was  entitled  to  give  a 
good  discharge  for  the  same.  He  also  claimed,  in  the 
alternative,  to  have  repayment  of  the  premiums  from 
time  to  time  paid  by  L.  B.  Hoyes  and  by  the  former 
curator,  Forsytii.  Butterfield,  the  secretary  to  the  fund 
—and,  as  such,  the  person  authorized,  under  section  12 
of  the  Act,  to  be  sued  on  behalf  of  the  directors — was 
the  defendant  in  the  action. 

Giffard,  Q.O.,  and  B.  Campbell,  tot  the  plaintiff.— 
By  the  terms  of  the  Act  the  subscriber  has  a  right 
to  appoint  a  "nominee,"  and,  when  admitted,  the 
**  nominee "  stands  in  exactly  the  same  position  as  the 
subscriber.  The  nominee  was  appointed  by  the  order 
of  the  Court  of  Session  as  *'  nominee "  for  the  person 
named  as  legatee  ia  the  wilL  ICozens* Hardy,  Q.C.,  for 
the  defendant^No  doubt  the  nomination  by  the  Court 
of  Session  is  as  effectual  as  it  would  have  been  if  made 
by  the  subscriber  himself  (being  sane).  But  I  do  not 
admit  that  the  subscriber  himself  could  have  appointed 
a  *'  nominee"  to  be  a  trustee  for  other  persons.]  The 
plaintiff,  having  been   admitted  "nominee"    by  the 
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'  direeton,  oan  gi? e  a  good  discbairge  for  the  uoney,  and 
they  are  bound  to  pay  him.  Whether  he  will  be  aecoiuit* 
able  or  not  to  other  persona  ie  qaite  anottier  BMtter,  but 
with  that  the  direetore  have  nothing  to  do.  He  H  the 
person  who  ean  gire  a  legalrdiaeharge  :  In  re  Madmn^B 
Tm$ls,  L.  B.  19  Eq.  874 ;  In  re  Pocw^b  Policy,  19  W.  R, 
80l»L.B;  6  Ob.  445.  fWsyth  acted  on  the  faith  of  repre- 
aentations  made  by  the  directors,  and  they  are  bound  to 
make  tbote  repreeenaUone  good :  SommvBrBley  t.  DeBitl, 
18  01.  ft  F.  45.  A  new  contnct  was,  in  faot,  entered 
into  between  the  curator  and  the  directors,  on  ^e 
footing  of  whieh  he  paid  the  ^ubseqaent  premiums.  If 
the  plidntifl  is  not  entitled  to  the  insurance  moneys,  he 
is  entitled  to  haTe  the  premiums  paid  after  1842  r^Miid, 
on  the  ground  that  they  were  paid  under  a  mistake  of 
fact. 

Oossem-Eardy,  Q.(7.,  and  O.  Jiefu/ersofi,  lor  the  de- 
fendant*—  The  subscriber  has  no  property  in  the 
sum  insured,  but  only  a  limited  power  of  appoint- 
ment  over  it  in  favour  of  his  wile^  ehiidien,  xela- 
tivea,  or  nominees  duly  admitted  according  to  the 
rules :  Atiomey^Oeneral  v.  Bowedl  ;*  AUam^»  General 
V.  Ahdy,  1  B.  ft  0.  266,  11  W.  B.  O.  L.  ]>ig,  751  •, 

*Sz.  May  6, 1844. 

ATTOBirST-GBNBRAL  V.  BOWSVLL. 

This  was  a  motion  to  make  absolute  a  rule  which  had 
been  obtsined  on  behalf  of  the  Attorney-General,  calling 
on  E.  Bowselly  as  the  executor  of  his  deceased  brother, 
to  show  cause  why  he  should  not  account  for  legacy 
dntj  in  respect  of  the  proceeds  of  an  insurance  effected 
by  the  testator  on  his  life  in  the  Oustoms  Annuity  and 
Benevolent  Fund,  which  proceeds  he  had  beqaeathed  by 
his  will. 

Erie,  Bogers,  and  Deane,  for  the  ezeeutor,  showed 


TwiBB  and  CrompUm,  for  the  Attomey-GeneraL 

FCLLOCK,  O.B. — ^I  am  of  opinion  that  this  fund  is  not 
liable  to  legacy  duty,  and  I  am  quite  wilUng  to  treat 
the  case  upon  the  principle  proposed  by  Hr.  Twiss  in 
his  argument.  Assuming  this  to  be  merely  an  ordi- 
nary esse  of  insurance,  it  lies  between  the  case  of  an 
insurance  of  a  sum  of  money  to  be  paid  to  a  particular 
person — a  widow  or  a  child — ^and  that  of  an  insurance  of 
a  sum  of  money  to  be  paid  to  the  executors  of  the 
assured  and  entirely  under  his  oontral.  Here  it  appears 
that  the  subscriber  had  one  brother,  and,  having  no  wife 
and  no  children,  the  amount  of  the  insurance  is  given  by 
his  will  to  that  brother.  I  think  this  caae  is  not  within 
the  definition  of  a  ^  legacy  "  given  in  section  7  of  36 
Geo.  S,  c  52— that  is,  a  gift  by  will  which  shall  have 
effect  out  of  the  personal  estate  of  the  testotor  or  out  of 
any  personal  estate  which  he  shall  have  power  to  dispose 
of  as  he  shall  think  fit.  Now,  I  do  not  think  this  was 
personal  estate  of  the  present  testetor.  The  money  arises 
from  a  subscription  to  a  fund  for  particular  purposes,  ever 
which  the  subsciiber  has,  in  some  instances,  no  control 
at  all,  and,  in  any  case,  in  which,  where  he  has  a  control, 
it  is  only  a  limited  control.  If  he  appointe  a  nooiinee,  the 
nominee  can  only  be  admitted  **  if  the  directors  shall 
deem  it  expedient,"  and  I  cannot  help  thinking  that  the 
Act  was  passed  and  the  rules  were  framed  to  accomplish 
the  humane,  chariteble,  and  beneficial  object  of  securing 
a  fund  for  the  benefit  of  the  widows  and  children  and 
other  persons  for  whom  officers  of  the  Oustoms  might  be 
bound  to  provide,  and  especially  to  exclude  the  poesi- 
bilityof  ite  becoming  anything  like  a  general  insurance 
office  for  the  officers.  Viewing  it  in  that  light  (and  it 
appears  to  me  that  that  is  the  true  light  in  which  it  should 
be  viewed),  I  tibink  that  this  money  csnnot  be  oonaideied 
as  pait  of  his  personal  estate,  and  he  could  net  dispose 
of   it  as  he  pleased.    I  think  it  could  not  have  \teea 


pt  or  insolvent  during  his  life  it  oodW 
hed.  It  aeetna  to  me  that  the  tamm 
',  of  his  disposal,  exoept  among  t  pa^ 
ions,  or  in  such  a  limited  maniMi  9m 


In  re  PkUtipB*  Insurance,  81  W.  B.  511,  tt  Ol  B.  SX. 
The  effect  of  n  nomination  is  only  to  make  tiis  '*B0iri* 
nee  "  an  object  of  &e  power  of  appointment  h  1l» 
present  case  the  subscn^  never  made  any  t^piabtemA 
by  his  will  in  favour  of  the  nominee.  The  peraimaied 
in  the  vrffl  are  not  objeeto  of  tiie  powsr;  ail,ai  llie 
lunatio  was  Illegitimato,  there  could  be  lo  «•  to 
take  under  the  Statute  of  Distributionfl.  WftRgad 
to  the  premiums,  if  they  were  paid  under  anjiMihiit 
was  a  mistake  of  law,  and  they  cannot,  HuRfM^he 
recovered.  If  the  lunatic  had  recovered  he  ndilhft  bsn 
married  and  had  children,  or  he  might  have  Bsdeftiaw 
will.  There  was,  theief ore,  oonaideration  foi  ihe  fo- 
ment of  th^remiums. 

Qiffard,  Q.C.,  in  reply.— This  ease  must  be  trntflin 
if  the  lunatic  had  been  sane,  and  had  nrnniwfcit 
the  pkintlff.  AU  that  the  rules  require  is  tkafc  lb 
nomioee  should  be  admitted  during  the  Ii(stiiBeol#i 
subscriber:  In  re  MacUan^B  TrutU.  A  psisoii  a(vl| 
nominated  merely  as  a  trustee  for  other  penou  (pf 
MaUus,V.O.,  in  In  re  Poeock*B  Paiey).  The  hal«» 
created  by  the  lunatic's  subscriptions,  and  if  ^0^ 
no  relatives  or  nominees  capable  of  taking,  tJMJJM 

made  available  for  the  payment  of  his  dsbti,  ^^^ 

become  bankrupt  or  insolvent  during  his  life  it  c 

have  been  attached. 

been  placed  out  < 

lar  class  of  persons,  < 

to  bring  it  within  section  7  of  the  Act.    I  tUnk,  1 

foze,  that  the  rule  ought  to  be  discharged. 

Pabxb,  B.— I  am  of  the  some  opInioD.  ^^^ 
question  is  whether  this  gift  by  will  US\b  wilUn  <^ 
7  of  the  Act.  It  is  quite  clear  that  this  mowyw 
the  personal  estate  of  the  testator,  for  he  hsifig! 
subscription  from  time  to  time  upon  the  terms  pom^  i 
by  the  Act,  and  subject  to  the  regulations  wfaJiiR' 
been  made  in  pursuance  cf  tlie  Act.  Thei 
paid  the  money  to  the  trustees  of  the  fund  it  c 
think,  to  be  his  money,  and  it  was  irrevocably  1 
the  hands  of  the  trustees.  Therefore  it  was  w  1 
his  personal  estate.  Was  it,  then,  personal  i 
which  he  had  power  to  dispose  aa  he  should  ti 
It  is  perfectly  clear  that  it  was  not,  beeausebytt** 
of  the  rules,  which  have  the  foioe  of  an  Adtui^ 
ment,  the  destination  of  the  f«iid  la  fixed.    B  ii* 

to  his  widow  and  children  or  rriatfons  or  noi 

seems  to  me,  therefore,  that  the  oase  Is  eltf^T*' 
within  section  7,  and  that  no  legaoj  duty  is  fi9*^ 

Aldbbson,  B.— I  am  of  the  aanao  o|rfnipa»  'fJ! 
to  me  that  this  money  is  neither  peraonal  BiltdB  fty 
deoeased  nor  is  it  personal  estote  of  whiofchfttf"** 
pose  as  he  should  think  fit.  Thia  power  ef  'NP^'^^ 
limited  to  a  paitioular  dass  out  of  whibh  ^  >V 
select. 

BoLFB,  B. — I  am  of  the  same  opinfon.  Tbe  AM 
teinly  meant  to  mikke  legacy  duty  pajnble  oi^fiL^ 
of  legacies  given  either  out  of  the  pevsenal  estrtB)^ 
testetor,  or  out  of  penonal  estate  of  which  hs  M 
unlimited  power  of  disposal.  The  latter  pert  of  Mi 
7  was  introdnced  to  prevent  the  evaaion  of  te  Am 
person  {facing  a  fond  in  the  baade  of  tmsteei  tel 
for  himself  during  his  life — after  bla  death  In  tn^ 
such  persons  as  he  might  direct  by  his  wfll.  The  p0ij 
case  has  no  resemblance  whatew  to  that,  forhOT 
subscriber  parte,  not  with  a  fimd,  botwMiaefl 
annual  sum,  in  consideration  of  whhsh  he  is  to  havi 
power  of  appointing  to  his  widow  and  rebrtta^^ 
in  certain  speoMed  events,  to  a  aomiaee,  a  oeftii*^ 
to  be  estimated  in  ptopettion  to  bis  aabsadfltfoat  i 
quite  dear  to  me  that  this  b  hetttorfaii] 
nor  a  fund  over  which  he 
limited  and  spedal  ooBtiol. 
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nMlbstnut  fat  tihe  laaatit.  Tltf 
fttoteft  aiflteke  of  Cm^  «b4  tiM.  ooniMnwtfwi  Ibv 
wbifailedL  Tb^  o«tliit  t^beNpaidllilMCDiut 
■M  Oat  IIm  mnkBf  iuoBed  caaaot  te  Mttravted : 
^f.  PMbte,  15  W.  B.  1049w  L,  R.  9  H.  L.  149, 
1^;  AagAiMiT.  iStntfAaim  1  Yw.  mb.  196. 

^]fay  9.«-H(iBn,  J.— It  baa  Imsil  stated  bj  Tarious 

l^lpt  Mxe  wbom  qnBfltioaa  nlatiaf  to  tbia   fund 

^MWB.wwgiaand  it  ia  mattai  of  biatoiyy  tbat  tbe  zeaaon 

^«^iMtitatioaof  tbia  fund  waa  baoaiua  tbe  Cattoma 

^'^■^•tiljike  auny  otber  poblio  di^^kiiieiita,  waa 

ui^tetb  death  of  its  employ^  to  applkationa  by 

^^  vita  ud  other  relatioMa  for  aaaiataaaa  to  enable 

^KBtelm  vader  dicumataiiaeaf  no  doabt»  Teij  often 

iaiMgpBat  disticaa,  dtfBool^»  pain,  and  aotrow. 

TonMmbippUcationa,  wbicb  waieeqnaUjr  diilUsuU 

to  nab  to  or  nfaee,  it  waa  aonaidered  deairable  to 

calittitUi  fttd,  bj  oontribnting  to  wbicb  (tbe  con- 


I 


toMn  bang  ooaipnlaoiy  to  a  great  extent)  tbe  per- 

niofbyfld  in  the  Gaatoma  Peparkaient  ahonld  ^eot 

»•■»•  npoatheir  U?ea,  it  beisg  provided  that  the 

yap  ol  ttpoitog  of  tbe  aaaa  bMiand»    whiah  an 

2"**  Tmaam  in  an  ordinary  aompanj  would  have 

«i>  iMiaot  exiit ;  bnt  that  tbe  inaoier  abonld  not 

*f^  ^  dflfidfe  tbe  poaona  for  wboae  benefit  the 

^d  wit  WteM  of  tbe  benefit  intended  to  be  con. 

^«JVn  thw  ^  it.    [Bie  lordabip  referred  to  the 

i;;j«a»d«nA«tand  to  nUe  25  of  tbe  Bnlea  of  1819, 

«*«itt«a4:-]  hi  n^  opinion,  tbe  word  "  like  "  in 

2^™!^  to  ttd  takea  np  the  word  "  snob  "  two 

SnfV^'  ^  tte  rnle  ebould  be  read  in  thia  way : 

^~^  nfarthe  admiaaion  of  the  dixectora,  in  snob 

*|^ « jpnportioiiA  aa  be  may  tbink   proper,  and 

^T^P^  till  for  the  benefit  of   hie  nominee  or 

a '■"■MSI.    Bf  that  role  the  applkation  of  the  fund 
»  aoeitain  extent,  fixed,  and,  to  the  extent  to 
■  It  ittBot  fixed,  the  find  waa  (to  pat  it  ahoftly) 
^JMaOa fubKiilMr  ahonld  diaeot by  hie  wiU,  and, 
S2f  ^"^>  •oaording  to  the  Statute  of  Diatributiona. 
^y^lwatbia|>  in  tbe  raW  enabUng  bion  ia  any  way 
^W  «A  fte  fond  except  by  hia  wUl.    [Hie  loidahip 
>  b  tta  Aetk  and  to  eertain  rulea  in  foioe  prior  to 
^  of  1827,  and  ooatbiaed : — }    The  proriaion  in 
f  tta  Bolea  of  1827,  that  the  admiaaion  of  a 
^  iknld  take  place  dnnog  the  lifetbBM  of  the 
.  ag^^^*"^  ^  *^  aeema  to  me,  clearly  within  tbe 
'  Cj??^^  ^^  ^>^  nomineea  are  to  be  i^pproved 
S/STxT^  *°^  ^^  directon  had  a  right  to  any 
^**<P|Bowa  mnat  be  giren  in  the  lifetime  of  tbe 
^   Upon  rule  23  there  are  two  zemarka  I  wiah 
13be  fiat  ia  tbat  it  g^ea  the  aubaoriber  a 
\  ^  »ia^^'*^  ^'  aelection  than  he  had  under  the  finlea 
S'aS*   Under  thoee  Bulea  tbe  powet  oould  be  exar- 
LS^yy^only.    Under  the  Bulea  of  1827  it  can  be 
E^  A^"B^  ''by  any  deed  or  inatrumenti  or  by  hia  wilL" 
^  diiaction  ia  to  be  **lor  the  benefit  of  hia 
j^^iUiQi,  and  relatiTea,  and  for  anob  nomineea 
^  Inaa  been  duly  admitted  by  tbe  directon." 
L  ttat  is  the  aame  aa  if  it  had  aeid,  *'  For  the 
14  hii  iridow»  children,  and  rtlativea,  imd  for 
f^  of  aach  noaaineea  who  ahall  have  been  duly 
i||tba  direotoKa»"  ov  aa  if  tbe  ward  *'of  "  had 
^^limatead  of  the  word  "  for.''    I  tbink  tbat  ia 
'Nf  by  tbe  following  pari  of  the  aame  rule  aa 
|>^  mme  of  the  otbev  lulaai    [Hia  lordabip  here 
■  ia  detail  to  xulea  made  in  1836,  and  oon- 

•Kkaaation  of  the  Aet,  aa  I  hare  already  atated, 

I  the  doMtora  to  **  admit  any  pereen  or  peraona 

naoBiuiee  er  aomiaaea  ol  any  anbacribera  to  the 

It  vaa  argued  that  tbe  eff aet  of  tbat  aection 

*    thia,  tbat  whereaa  the  objeeta  of  the  in- 

e  BMrely  tbe  widew»ohihlren,  and  other  rek- 

>  d  tte  inanied,  tbia  aection  enabled  him,  if  the 


dixaotoraaboald  agprore,  to  add  to  tbat  olaaa  any  noml« 
aee»  and  tbat  that  pewet,  it  it  were  exeroiaedr  merely 
awde  tbe  nominee  one  of  tbe  objecte  of  the  aubaoriber'a 
power  of  aelection,  but  did  not  giro  blm  any  interest  bi 
the  fund ;  and  that  for  that  purpoae  there  muat  be  aoma 
diapoeitlon  in  his  favour  giTing  him  an  intereat  in  the 
land  after  be  bad  beaome  qualified  to  receive  auch  an 
bitereet.  It  aeema  to  me  that  that  argument  ia  pushed 
loo  far.  If  there  waa  nothing  whatever  but  a  nomina- 
tion by  the  inaured  of  a  paraon  to  atand  in  the 
foeition  of  a  rdatiTe,  it  doea  not  aeem  to  me  there 
would  be  anything  to  poiut  out  what  bis  intereat  waa, 
and  it  may  be  tbat,  if  the  insured  died  inteatate  and 
without  making  any  other  diapoaition,  the  nominee 
would  be  in  the  aame  poaltion  aa  a  relatlre  taking  an 
inteveet  hi  the  fund.  But,  on  the  other  hand,  if  the 
inaured  were  to  make  a  nominatioo,  and  at  the  aame 
time  to  aay  that  that  nomination  waa  to  be  for  the 
benefit  of  the  person  named,  it  aeema  to  me  that  then 
tbe  nonainatioa  would  be  fulfilling  tbe  double  purpoae 
of  bringing  the  pecaon  named  wi&in  the  objeeta  of  tbe 
power,  and  at  the  aame  time  oonferriDg  a  benefit  upon 
him. 

Tho  next  question  ia,  what  ia  the  nature  of  the 
intereat  of  the  inaured  under  auch  a  power  of  appoint- 
ment aa  tbia,  and  I  thbik  this  question  is  settled  rery 
dearly  by  the  aatboiiUea.  The  first  authority  ia  tbe 
important  caae  of  Tha  AUomey-^Oeneral  t.  RowseU 
decided  in  the  year  1844t  by  the  Oourt  of  Exehequer* 
Tbe  qtieatiott  there  waa  whether  legacy  duty  waa  pay- 
able in  respeet  of  tbe  proceeds  of  an  insurance  in  the 
fund  which  the  subscriber  had  disposed  of  by  hia  will,  and 
that  depended  upon  the  question  whether  the  fund  in- 
sured was  the  property  of  the  insurer  or  not.  [Hia 
lordship  read  the  Judgments  of  the  Oourt  of  Exchequer, 
in  that  caae,  and  continued: — ]  The  matter  came 
before  the  Oourt  of  Exohequea  again  in  the  caae  of  The 
AUorntffQeMtal  t.  Ahdif.  Tbe  facta  of  that  caae 
were  ahorUy  theae.  The  inaured  had  no  wife  or 
ohildren  and  he  appointed  no  nomioee.  By  a  will 
made  according  to  one  of  the  fonns  gi? en  in  Uie  Kotea 
to  tbe  Bulea  of  1836  he  gare  the  fund  to  hia  sister,  and 
the  question  waa  whether  suoeesskm  duty  was  payable. 
It  was  held  that  his  interest  in  the  fund  waa  a  special 
property  created  by  his  aubsoiipUon,  that  be  could  dis- 
pose of  it  only  in  a  partioolar  way.  Pollock,  O.B.,  put 
it  Tory  neaUy  thus:  '*Then  it  is  said  tbat  the  aub- 
acriber  has  only  a  limited  power  over  the  sum  assazed* 
But  if  be  has  only  power  to  leuTe  it  to  a  certain  dass 
of  persons,  and  does  leave  it  to  one  of  them,  that  peraon 
ia  a  successor  within  the  nieaning  of  tbe  2nd  seetioa 
of  the  Succession  Duty  Act  beoaose  there  is  a  dispodtion 
of  property  whereby  he  beeomea  beneficially  entitled  to 
property  upoa  tbe  death  of  another  person.  The 
ofiOoer,  by  payment  of  the  premiums,  created  the  power 
under  which  he  acted,  and  tberofore  be  la  the  pre- 
decessor." And  tbe  other  barona  gave  Judgmenta  to  the 
aame  eifect  They  held,  therefore,  tbat  th«re  waa  a 
**  suceesaion,"  tbat  there  waa  the  relation  of  predeoeaaoc 
and  successor  between  tbe  iasBKd  and  bis  sister;  bat 
they  professed  to  aet  upoa  tbe  authority  of  The 
AtioTn^''Qtneral  ▼.  MowhU^  and  there  is  not  a  word 
in  tbe  judgments,  from  tbe  beginning  to  the  end,  indi- 
cating tbat  the  iasuME  had  anything  but  a  power  of  ap- 
pointing the  fund,  or  tbat  it  waa  hia  property  in  any 
other  aenae.  It  ia  true  tbat  Bramwell,  B.,  doee  aay 
tbat  the  insurer's  right  waa  "  property,"  but  looking  at 
the  whde  of  bis  judgment  it  is  quiet  olear  what  he 
meant  was  that  be  bad  a  right  todispeae  of  "  property." 

Then  there  ia  tbe  ease  of  Madean'B  Trusts,  There 
an  inaoranoe  had  been  effected  in  tbe  same  fund,  and 
the  insured,  U&  August,  1872,  eaceouted  and  deposited 
with  tbe  dircctora  an  instrument  by  which,  purporting 
to  exerdse  the  power  oenferrsd  on  bim  by  the  rules,  be 
appointed  that  £1,400  out  of  the  proceeds  of  his  in- 
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aurance  ahonld  at  his  death  be  paid  to  five  penotiB 
named  and  desoribed  as  '*  The  present  life  fnnd  trustees 
of  the  Guardian  Fire  Insurance  Oo./'  and  he  requested 
the  directors  to  admit  them  "  as  my  nominees  for  the 
purpose  of  this  appointment,"  and  he  declared  the 
appointment  Irrefocable  except  i?ith  the  consent  in 
writing  of  thoee  persons.  He  represented  to  the  direc- 
tors of  the  fund  that  "  the  consideration  for  the  ap- 
pointment thus  made  was  to  be  the  loan  to  him  by  the 
Guardian  Assurance  Co.  of  a  sum  of  money  which  he 
intended  to  apply  in  releasing  or  disincumbering  some 
family  property  for  the  ultimate  benefit  of  his  family/' 
and  the  directors,  under  those  circumstances,  duly 
admitted  the  persons  named  to  be  his  nominees  in 
respect  of  the  sum  of  £1,400.  The  company  then  ad- 
Taneed  him  £900,  and  he  coTcnanted  that  his  heirs, 
ezeoutore,  or  administrators  would,  within  three  months 
after  his  death,  pay  to  the  company  the  sum  of  £1,220, 
with  interest  from  his  death  until  payment,  and  there 
was  a  declaration  that  the  £1,400  coming  to  the  truetees 
of  the  company  under  the  appointment  should  be  ap- 
plied first  in  the  payment  of  costs  and  then  in  satisfac- 
tion of  the  £1,220  and  interest,  and  that  the  surplus 
should  (subject  to  succession  duty)  be  paid  to  the  executors 
or  adminietrators  of  the  insured.  After  his  death  the 
persons  interested  in  the  estate  of  the  insured  disputed 
the  claim  of  the  insurance  company,  and  the  £1,400  was 
paid  into  court  under  the  Trustee  Belief  Act  It  was 
held  by  Jessel«  M.fi.,  that  there  was  a  proper  appoint- 
ment and  nomination  of  the  trustees,  and  that  they 
were  entitled  to  be  paid  the  amount  dne  to  them  out  of 
the  £1,400.  The  only  point  material  to  the  present  case 
is  this :  that  there  might  haTe  been  a  small  surplus  left 
after  satisfying  the  £1,220,  the  interest,  and  the  costs 
out  of  the  £1,400,  and  the  question  arose  how  that 
surplus  should  go.  The  Master  of  the  KoUs  said  :  "It 
is  suggested  that  because  the  real  transaction  between 
the  testator  and  the  Guardian  Life  Office  was  a  mort- 
gage and  not  an  assignment  out  and  out,  that  this  was 
contrary  to  the  principle  of  the  Ao€,  but  I  do  not  think  it 
was.  The  principle  of  the  Act  was  to  allow  the  sub- 
scriber to  dispose  absolutely,  and  as  he  thought  fit,  of 
two-thirds  of  the  capital  if  he  had  a  wife  and  children. 
If  he  did  not  dispose  of  it,  then  it  went  according  to  the 
directions  contained  in  his  will— that  is,  it  remained  his 
absolute  property.  If  he  disposed  of  it  by  way  of 
mortgage,  in  this  court  that  would  be  a  disposition  pro 
tanto,  and,  therefore,  whatever  he  did  not  thus  dispose 
of  —  that  is,  his  interest  as  mottgagor  —  would  still 
remain  his  absolute  property  and  be  subject  to  the 
dispositions  of  his  wilL  To  that  extent,  therefore,  the 
assignment  would  be  a  direction  to  pay  to  his  nominees 
as  trustees  for  his  executors  or  administrators  instead  of 
to  the  executors  or  administrators  direct;  and  why 
should  he  not  in  his  lifetime  direct  the  whole  disposable 
share  coming  to  him  to  be  paid  to  nominees  who  were  in 
a  certain  event  to  become  trustees  for  his  legal  personal 
representatif  es  P  It  seems  that  he  had  the  power  so  to 
direct,  and  that  there  is  no  substantial  objection  to  the 
mode  in  which  that  power  has  been  exerdsed."  The 
only  case  cited  to  the  Master  of  the  Bolls  upon  that 
point  was  In  re  Pocock^i  Pclioy,  to  which  I 
shall  have  to  refer  presentiy.  AUomey-Genwal  t. 
Btnoadl  and  AUomey-Oeneral  t.  Ahdy  were  not 
dted  to  him,  though  they  were  afterwards  cited  upon 
the  second  point  which  arose  in  the  case— tIsb.,  whether 
the  £1,400  was  subject  to  succession  duty  or  not  The 
Master  of  the  Bolls  held  that  it  was  not  subject  to 
succession  duty  because  it  had  been  assigned  in  the  life- 
time of  the  insured,  and  was  therefore  expressly 
exempted  from  succession  duty  by  the  terms  of  the  17th 
section  of  the  Succession  Duty  Act,  but  he  added  at  the 
end  of  his  Jadgment  ^*The  fund  will  be  applied  in  the 
fiist  place  in  payment  of  what  is  due  to  the  petitioners  " 
(that  is  the  Guardian  Ck).;  <<for  principal,  interest,  and 


costs,  indnding  their  costs  of  this  petition.    I 
the  fund  will  be  ample  for  that  purpose,  but  if  it  riboold 
not  turn  out  to  be  snflldent,  then  the  respondents  who 
made  the  daim  will  have  to  pay  personally.    If  then  it 
any  surplus  it  must  be  tvaasferred  to  the  suit  for  the 
adminstration  of  Mr.  Maclean's  estate,  and  of  cooise 
that  surplus  will  be  liable  to  succession  duty,  bat  I  a» 
told  that  in  fact  the  estate  is  bisolfent*'    No  douht 
some  of  the  obsenraUons  of  the  Master  of  the  Rolls  do, 
so  far  as  they  go,  treat  the  fund  as  the  property  of  the  !&• 
snred,  and  as  payable  to  his  executors  and  administiaton^ 
and  that  is  inconsistent  with  the  tiro  earlier  eases  to 
whidi  I  haTe  referred,  and  which  at  that  time  had  not 
been  dted  to  the  Master  of  the  Bolls,  but  his  obserfs* 
tions  amounted  to  no  more  than  a  general  remark  as  to  a 
very  small  possible  sorplus  of  a  fond,  when  it  wss 
reasonably  expected  there  might  not  be  any.    But  what* 
ever  efEect  may  be  attributable  (o  those  obserrations  of 
Jesse],  M.B.  (and  certainly  they  are  entitled  to  very  gtsat 
weight)  their  effect  upon  the  law  as  declared  in  tta^ 
earlier  oases  is  now  unimportant,  because  a  similar  qsn 
came  before  the    Oourt   of   Appeal  on  a  subesqosat 
occasion  when  Jessd,  M.B.,  was  himsdf  present  Thst 
cate  is  In  re  PhiUipe'  Iniuranee,  and  the  point  In  it  vn 
shortly  this.    A  subscriber  to  the  fund  died  a  widofsr 
leaving  children.    No  nominee  had  been  aooepted  by  tts 
directors  in  his  lifetime.    By  his  will  he  bequeathed  ^ 
fund  comhag  from  his  insurance  to  a  stranger  in  blood- 
that  is  to  say,  a  person  who  was  not  a  relative  and  not  t 
nominee.  Bacon,  Y.O.,  hdd  that  the  legatee  was  entitlsd. 
The  Oourt  of  Appeal  held  that  "  the  subscriber  had  no 
property  in  the  fnnd,  bat  only  a  limited  power  of  ap- 
pointment over  it,  and  that  this  power  oould  onlybs 
exerdsed  in  favour  of  his  widow,  children,  blood  relattons, 
and  nominees  admitted  by  the  dirtotora  in  his  Ufetlns, 
and  that  he  had  no  power,  therefore,  to  bequeath  tlis 
fnnd  to  a  stranger  in  blood  who  had  not  in  his  lifetiffls 
t>een  accepted  by  the  directors  as  a   nominee,  and  thit 
the  fund  therefore^  belonged  to  the  children." 

It  is  dear,  therefore,  according  to  those  oasoi 
that  the  insured  has  no  property  whatever  in  tiie 
f  and.  He  has  a  limited  spedal  power  of  appointment  hi 
the  mode,  and  in  favour  of  the  objects,  pointed  out  by 
the  rules,  but  he  has  nothing  else.  [Hia  lordship  then 
referred  to  the  facts  of  the  present  ease  as  above  statsd^ 
and  continued :— ]  The  case  which  was  stated  in  1842 
by  Mr.  Forsyth's  solidtors  for  the  opinion  of  the  standbg 
oounsd  of  the  Onstoms  Fund  was  not  a  joint  esse.  It 
was  a  case  stated  by  them  for  the  opinion  of  the 
standhag  connsd  of  the  fnnd»  as  being  the  best  Butiuaitf 
to  whom  they  could  go  for  advice  on  the  subject,  and  I 
have  no  doubt  that  the  solidtor  for  the  land  knew  wiist 
was  about  to  be  done.  What  happened  aobseqns&t^  to 
the  admisdon  of  Mr.  Forsyth  as  a  nominee  seems  to  w^ 
altogether  immaterial,  except  so  far  as  the  continued 
payment  of  the  premiums  is  of  importance. 

Now  what  was  the  podtion  of  Mr.  Forsyth  under  tha 
appointment  P    It  seems  to  me  that  the  plaintiff  in  this 
case  is  in  the  same  podtion  as  Mr.  Forsyth  wss  in 
every  respect.      In  my  opinion  Mr*   Forsyth  was  not 
dnly  appointed  "  nominee  "  by  the  order  of  the  Oourt 
of  Sesdon.    It  is  necessary  to  condder  what  the  podtion 
of  the  parties  was  before  that  order  was  made.    A  will 
made  by  the  lunatic  was  in  existence,  by  which  he 
gave  his  property  in  general  terms  to  certain  persons 
mentioned  in  it.    In  my  opinion  that  will  did  not  in 
any  way  affect  or  operate  upon  his  interest  in  the  insur- 
ance fund,  and  that  for  two  reasons  which  are  condudve. 
In  the  first  place  the  will  does  not  contain  any  reference 
whatever  either  to  the  power  which  he  had  of  i^pointing 
this  f and  or  to  the  fund  itself ;  ndther  the  power  nor 
the  property  is  referred  to.    That  being  so,  the  will,  as 
it  stood  then,  could  not  in  any  way  operate  upon  the 
fund.    In  the  next  place,  none  of  the  persons  who  were 
nominated  by  the  will  to  take  were    objects  of  the 
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psnr,  tii«7were  neither  **  widow,  dhildren,  or  relativea  ' 
flfflNteitator,  and  they  were  not  "  nominee j,"  beeausa 
it  Hoi  time  no  nomination  of  any  aort  had  taken 
pfaee.  It  aeema  to  me  that  either  of  thoee  reasons  is 
fld&euiit  to  preTent  the  will  from  operating  on  the  fund . 
Wbit,  then,  was  the  power  given  by  the  rales  P  Under 
tteBnlta  of  1887  it  was  a  power  to  appoint  "  by  any 
Morhistrnmenty  or  by  his  will/'  and  under  the  fiules 
«{ 1838  it  was  a  power  to  appoint  *'  by  any  instrament  in 
wnttegtlgned  in  the  presence  of  one  or  more  witness  or 
I  ffilaeiMB  sad  deposited  with  the  direotors,  or  by  his  will." 
I  Ik  does  act  seem  to  me  to  matter  much  nnder  which  of 
'  tkoK  rales  the  ease  oomes,  because  if  the  will  itself  did 
Aolflpeiste  npon  the  fund  there  was  no  other  instrument 
nrikn  is  referred  to  in  the  rules  which  could  affect  it. 
Hhr  desriy  was  no  initmment  signed  by  Mr.  Hoyes, 
sadftns  could  not  ha?e  been  any  because,  at  that 
tincikvas  of  unsound  mind — ^he  remained  so  during 
thsntof  hie  life.  The  only  instrument  (if  there  be 
siv)  Wdes  the  will  which  could  affect  the  fund,  is  the 
oAr  flf  the  Gonrt  of  Session,  which  was  made  on  the 
fplfciUuu  of  the  committee.  It  seems  to  me  that  that 
AkwA  an  instrument  which  in  any  way  deab  with 
AiJind,  and,  moreover,  the  Oourt  of  Sesiion  having,  as 
iiiMtsd  by  both  paittea,  the  same  jurisdiction  in 
Mhod  ss  tiie  Lord  Chancellor  has  in  Eogland  to  deal 
lift fte  estates  of  lunatics,  had,  in  my  opinion,  no  power 
tonekesMfa  nomination,  just  as  the  Lord  Ohanoellor 
^«M  hns  ao  power  to   make  such  a  nomination  in 


attention  of  counsel  to  the  fact  this 

that  a  certain  admission  was  made  by  the 

tat  tie  defendant  which  did  not  seem  to  me  to 

j^^wy  dav  or  preciae  and  to  be  capable  of  miaoon- 

*Mfa^  sad  for  the  purpose  of   clearing  this  up  I 

flfcrf  tts  counsel  for  the  plaintiff  this  morning  an 

4P>tefl>7'  of  reading  any  further  evidence  which  they 

ji^tf  th^ tiiought  it  desirable  to  do  so.    They  have 

.Mhed  to  do  that,  and  it  appears  to  me  I  must  deal 

^Vtt  t&s  aaatter  on  the  assumption  that  the  court  in 

*vhnd  had  precisely  the  same  (but  no  larger)  power 

*4lHliog  with  the  ioterest  of  the  insured  in  this  fond 

ifta  insured  had  been  domiciled  in  England,  oon- 

"*  ia  a  lonatic  aaylum  in  England,'  and  the  Lord 

had  been  here  dealing  with  the  fund  ia* 

It  is  very  important  to  recollect  that  this 

;i^  W  not  the  property  of  the  lunatic.     If  it  had 

j.*Mb  property  the  matter  would  have  stood,  in  my 

"  j|iit>in  a  totally  different  position.    But  he  had  no 

J^pri^iB  it»  he  had  only  a  special  power  of  directing 

Migriiieh  of  a  very  limited  class  of  objects  the  fund 

^ii  he  divided.    It  appears  to  me  that  if  this  had 

n  an  Engtieh  case  it  would  be  preposterous  to  sup- 

P*  ftat  the  Lord  Chancellor  would  have  had  any 

to  make  a ''  nomination  "  on  behalf  of  the  lunatic ; 

to  me  that  the  Court  of  Session  in  Scot- 

aoezQlsing  precisely  the  same  powers  and  having 

the  aame  authority  with  regard  to  lunatics  in 

oonld  not  by  anything  which  they  did  make 

a  will  which  immediately  before  their 

not  a  will  operating  in  any  way  upon 

^e  interest  in  the  fund. 

of  Bx  parte  Whiibread^  8  Mer.  99,  which 

I  to  in  Mr.  Forsyth's  petition,  and  which 

no  doubt,  before  the  Court  of  Session,  does 

^/mx  to  me  to  assist  the  plaintiff  at  all.    That 

»«B7  opinion,  has  no  application  whatever  to  one 

the  property  of  the  lunatio  is  not  t>eing  dealt 

at  alL    The  question  whether  the  persons  named 

will  oonld  or  could  not  take  after  his  death  was  a 

whieh  conld  not   possibly  affect    the    lunatic 

or  otherwise;  it  was  the  case  of  a  lunatic 

a  mere  dry  power  of    selection,  and,  in  my 

such  a  power  cannot  be  exercised  by  the  Lord 

on  his  behalf,  or  by  any  other  oourt  whioh 


has  only  the  same  jurisdiction  which  the  Lord  Chancellor 
has.  There  is  no  precedent  that  I  am  aware  of  for  any 
•uoh  authoiity  being  vested  iu  the  liord  Chanoellor. 

Under  these  circumstances  it  seems  to  me  that  the 
nomination  of  Mr.  Forsyth  by  the  Oourt  of  Session  had 
not  the  effect  of  making  him  a  "  nominee." 

There  is  another  diflculty  iu  the  way  of  the  plaintiff 
which  prevents  my  deciding  in  his  favour.  It  appears 
to  me  that  the  nominee  must  be  a  person  who  is  to  take 
beneficially,  and  that  he  cannot  take  merely  as  a  trustee 
for  other  persons.  I  have  pointed  out  that  the  words 
*'  for  the  benefit  of,"  in  rule  23  of  1827,  apply  to 
nominees  as  well  as  to  the  widow,  children,  and  rela- 
tives of  the  subscriber.  It  is  admitted  here  that  neither  Mr. 
Forsyth  nor  the  plaintiff  took  anything  whatever  beue- 
ficially,  and  that  the  plaintiff  is  at  the  utmost  the  hand  to 
receive  the  money,  which  he  would  have  to  apply  in  the 
lunacy  for  the  benefit  of  the  penons  interested  under 
the  will  of  the  lunatio.  It  appears  to  me  that  a  person 
who  is  not  a  benefioisry  cannot  be  nominated  according 
to  the  rules.  Indeed,  the  Court  of  Session  took  precisely 
the  same  view  of  the  rules  that  I  am  taking  now,  be- 
cause their  order  nominated  the  petitioner  "nominee 
of  Hoyes  for  behoof  of  the  legatees  "  under  his  will  to 
his  interest  as  a  subscriber  to  the  fund  **  in  terms  of  the 
stotute  and  regulations,"  and  directed  the  petitioner  to 
communicate  the  appointment  to  the  directors  ''for 
their  acceptance  and  admission  as  parties  interested  in 
the  fund  in  terms  of  the  stetute  and  regulationa." 
Therefore  the  order  of  the  Court  of  Session  contem- 
plated that  the  persons  to  be  admitted  should  be,  not 
Mr.  Forsyth,  but  the  legatees.  They  are  to  be  accepted 
and  they  are  to  be  ailmitted,  as  parties  interested.  It 
seems  to  me  beyond  all  question  that  that  is  the  mean- 
ing of  the  order  of  the  Court  of  Session. 

Then  it  is  said  that  there  are  two  oases  whioh  to  some 
extent  confliot  with  the  view  which  I  have  expressed. 
The  first  is  In  re  Madean^e  TrutU,  to  whioh  I  have 
already  referred.  It  is  said  that  in  that  case  the  direc> 
tion  to  pay  to  the  nominees  of  the  insure  1  was  held  not 
to  be  invalid  although  it  made  those  persons  to  some 
extent  trustees  for  the  executors.  I  have  already  pointed 
out  that  the  interest  of  the  executora  was  so  very  slight 
that  it  cannot  be  said  thkt  there  was  any  material 
decision  upon  that  point.  And  I  could  not  accept  that 
decision  as  an  authority  upon  that  point,  even  if  it  were 
not  displaced  by  the  later  case  of  In  re  PhUlipe*  Ineur* 
aneCf  because  it  is  clearly  inconsistent  with  the  views  of 
all  the  barons  of  the  Court  of  Exchequer  in  Attorney^ 
General  v.  Bowsell,  and  I  think  it  is  also  inconsistent 
with  the  decision  of  the  Court  of  Appeal  ia  In  re  Poooc^s 
Policy.  In  that  case  a  subscriber  to  the  fund  settled 
the  whole  of  his  insurance  fund  on  the  marriage  of  his 
daughter,  and  he  did  so  by  an  instrument  whioh,  beyond 
all  question,  referred  to  the  fund  and  was  a  good  exer- 
cise of  the  power  of  appointment  so  far  as  that  went. 
The  question  was  whether  the  mode  in  which  it  was 
exercised  was  valid.  He  executed  an  iostrument  in  the 
form  prescribed  by  the  rules,  by  whioh  he  directed  that 
the  fund  should  be  paid  to  the  two  trustees  of  the 
settlement,  and  this  document  was  forwarded  to  the 
directors  by  the  daughter's  husband  ;  and  in  reply  the 
secretary  wrote  to  Mr.  Pocock  advising  him  "  to  write  to 
the  directors  to  admit  bis  son-in-law,  Mr.  W.  C.  Cob- 
bold,  his  nominee  for  the  purpose  of  the  marriage  settle- 
ment." Mr.  Pocock,  however,  took  no  further  steps  in 
the  matter,  and  no  admittance  of  a  nominee  was  made 
by  the  directors  of  the  fund.  The  daughter  died  some 
years  afterwards  intestJite,  leaving  one  child.  Her  father 
died  three  years  afterwards  leaving  one  son,  that  son  and 
the  deceased  daughter  being  his  only  children.  The 
husband  of  the  deoeased  daughter  presented  a  petition 
for  the  payment  of  the  fund  (which  had  been  paid  into 
court)  to  the  trustees  for  the  purposes  of  the  marriage 
settlement.    The  son  opposed  the  petition,  and  claimed 
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I%al  ihe  Innd  belocged  in  equal  moieties  to  bimeelf  and 
the  child  of  his  deoeased  sister.  Malins,  V.C,  held 
tkat  the  tmttees  must  be  taken  to  hare  been  properlj 
iiOBhistedy  and  that  as  nominees  thej  wf  le  entitled  to 
Hhe  fnnd«  He  held  that,  the  nomination  having  been 
•nDmnnicated  to  the  directors,  it  was  their  doty,  if  they 
kad  any  objection  to  the  nominees,  to  state  their  objeo- 
tion  at  once,  and  that,  as  they  did  not  make  any  objeo- 
tioa,  the  trustees  must  be  taken  to  have  been  duly 
aJmittfd  as  nominees.  The  Yioe-Chancellor  said :  "  I 
tolslty  dissent  from  the  argument  that  no  person  can  be 
a  nominee  except  one  who  is  to  take  beneficially." 

I  must  confess  that  it  seems  to  me  that  this  view  is 
not  only  at  farianoe  with  the  decision  of  the  learned 
batons  in  TTu  Attorney- Oenaral  ▼.  Bow»eU^  but  that  it 
was  OTetraled  by  the  Court  of  Appeal  in  the  ? ezy  same 
tase.  The  Yice-Chancellor  hating  directed  payment  of 
tka  fund  to  the  trustees  of  the  settlement,  the  son  of 
fk«  msnrcd  appealed,  and  the  Oourt  of  Appeal,  though 
fliey  affirmed  the  order,  did  so  upon  totally  different 
gronndp.  James,  L.  J.,  said  :  "  I  am  of  opinion  that  the 
etflsr  of  the  Yice-Ohanoellor  must  stand,  although  not 
rsuictly  on  the  same  grounds  as  those  on  which  the 
Tiac-ChanceUor  has  put  it.  The  view  which  I  take  of 
tka  matter  appeals  to  me  quite  oonidstent  with  every 
w«rd  of  the  Act  of  Parliament  and  of  the  rules  of  the 
society."  Then  he  pointed  out  that  (to  put  it  shortl;) 
what  the  father  had  done  amounted  to  a  settlement  in 
fflvowr  of  the  daughter.  The  danghter  was  beyond  all 
faeation  an  object  of  the  power.  The  settlement  was 
made  upon  her  marriage,  and  although  it  gaye  a  life 
iMterest  in  remainder  to  her  husband  it  was  a  settlement 
Ua  the  benefit  of  the  daughter,  and  strictly  within  the 
powers  conferred  upon  the  insured  by  the  rules.  That 
ttal  wa«  the  view  taken  by  James,  Ij.J.,  Ib  clear  from  his 
judgment,  for  he  pointed  out  that,  although  the  husband 
might  not  be  able  to  take  under  the  appointment  itself, 
yet  the  appointment  for  the  benefit  of  the  daughter  was 
good,  and  the  husband  would  take  the  fund  for  bis  life, 
aa  wndieposed  of  by  her  and  as  her  administrator. 
Xdlish,  L.J.,  took  the  same  ?iew.  The  grounds  of 
ftoae  Judgments  seem  to  me  entirely  inoomistent  with 
tlM  grounds  upon  which-  the  Tnoe-Ohancellor  had 
decided  the  case.  They  affirmed  his  order  because  the 
daughter  was  the  person  beneficially  entitled.  It  was 
Boi  aeoessary  that  she  should  be  nominated,  and  the 
apfointment  in  her  favour  was  perfectly  well  effected 
by  nominating  the  two  trustees  for  her  benafit. 

Upon  the  authority  of  that  decision  of  the  Court  of 
Afipeal  and  of  Attorney-Qeneral  r.  BowteU^  and  having 
regard  to  the  terms  of  the  order  of  the  Court  of  Session,  I 
kaveno  difficulty  in  giving  eilect  to  my  own  view  of  the  true 
cnnstmction  of  the  mlea — viz.,  that  the  persoi^  who  is  to 
take  beneficially,  the  person  for  whose  braefit  tf  nomina- 
Uuk  is  made,  is  the  perron  who  must  be  approved  and 
aicaepted  by  the  directors,  and  not  a  person  who  is 
amainated  as  trustee  for  third  persons  who  are  not  objects 
el  the  power.  If,  indeed^  the  person  who  is  to  take 
bene  Acially  is  effectually  nominated  if  He  is  not  a  relation 
W  the  insured,  or  is  effectually  appointed  if  he  is  a 
relationi  the  appointment  in  his  favour  is  not  prejudiced 
by  tho  fund  being  appointed  to  a  trustee  for  his  benefit. 
II  seems  to  me,  therefore,  that  the  peisons  who  ought  to 
have  been  nominated  and  approved  by  the  directors 
wwathe  legatees  under  the  will  as  the  Court  of  Session 
ialaaded,  and  not  Mr.  Forsyth  or  Mr.  Urquhart.  On 
Ihsae  two  grounds  I  hold  that  the  nomination  made  by 
tbe  OMrt  of  Seasion  is  of  no  effect 

Bat  then  it  is  said  that,  whatever  the  poaition  of 
might  have  been  but  for  what  took  place  on  the 
i  of  Mr.  Forsyth  and  Mr.  Urquhart,  the  defend- 
ant ia  preventisd  by  what  then  took  place  from  sajing 
thai  there  was  not  a  good  nomination  of  Forsyth  and 
Vr§phart.  In  my  opinion  that  is  not  so.  From 
ktgmning  to  end  the  action  waa  taken  by  Mr.  Forsyth 


at  the  instance  of  the  persons  named  as  beneflcisrisi  ib 
the  will  of  Mr.  Eoyes  for  the  purpose  of  aeoating  tbs 
benefit  of  the  insurance  for  them.  The  direeton  i  the 
fund  were  willing,  if  they  could,  to  give  efbot  to  thit 
will,  but  so  far  from  making  any  representalioa  ot  kii| 
statement  by  which  they  are  estopped  or  wbichoMti 
any  obligation  upon  them,  in  my  view  they  simply 
acquiesced  in  the  view  which  was  put  before  tbem  sttu 
a  great  deal  of  pressure  from  Mr.  Forsjth.  Therefoie, 
the  subsequent  acts  of  the  directors  do  not,  ia  mf 
opinion,  cure  the  defect  which  arises  from  the  fact  Oil 
there  was  no  proper  nomination  made  before  the  id- 
mission. 

But  it  is  said  that,  even  if  the  insurance  money  can- 
not be  recovered,  yet,  at  any  rate,  the  premiums  ought 
to  be  returned,  because  they  have  been  paid  and«  t 
mistake.    In  my  opinion    I    cannot  make  any  oidfr 
directing  the  premiums  to  be  returned.    The  matter  va 
fairly  and  folly  before  the  advisers  of  Mr.  Foraytb,  vIm 
took  what  they  thought  the  best  advice  upon  the  sub- 
ject.   They  went  to  the  court  for  authority,  and  they 
got  it.    After  it  had  been  pointed  out  to  them  that  Uun 
were  difficulties  in  their  way,  they,  of  their  own  aoooid, 
with  the  sanction  of  the  directors  of  the  fund,  toaktbt 
opinion  of  the  standing  counsel  to   the  fund,  and  (h^ 
were  fully  advised  as  to  what  their  poaition  was.    tfidff 
these  circumstances  it  appears  to  me  that  if  tbefw 
misunderstand  what  their  position  waa  it  waa  their  on 
fault ;  at  any  rate,  it  was  not  a  fault  attribuUble  to  Os 
directors  of  the  fund.    If  there  was  any  mistake  at  a&ft 
was  a  mistake  of  law  as  to  what  the  real  position  of  the 
parties  was,  and  not  a  miatake  of  fact  which  oaa  gin 
any  claim  to  have  the  premiums  returned.    It  was  lag- 
gested  that  when  Forsyth  was  admitted  there  waaaw* 
novation,  a  new  contract  by  which  the  directors  vai 
bound.    In  my  opinion  a  new  contract  was  the  veiyli' 
thing  the  parties  were  thinking  about.     They  wsrsc«' 
tideiing  what  they  could  do  to  give  efltet  to  the  <0^ 
ing  contract  and  to  the  will  which  bad  already  bi> 
made.    If  there  had  been  a  new  contract  it  would  bg 
made  it  all  the  more  difficult  to  support  the  will  ^Hft 
had  been  previously  executed,  and  to  apply  it  to  s  M 
arising  under  a  contract  not  made  by  the  teststor,  t» 
made  by  his  committee  long  after  the   execution  of  thi 
will.    Therefore,  in  my  opinion,  a  novation  was  the  vaj 
last  thing  in  the  contemplation  of  the  parties,  sad  dan 
is  no  reference  to  it  from  beginning  to  end,  either  is  the 
correspondence  or  in  the  petition  to  the  Court  of  S** 
sion. 

Nor  can  it,  in  my  opinion,  be  said  that  then  ^ 
any  failure  of  consideration  for  the  premiums  P^^ 
the  adokiseion  of  Mr.  Forsyth,  becaoae,  in  P<>^^.^f/ 
thoee  premiums  were  doing  their  work,  and  tfay»gj[ 
have  had  the  effect  of  securing  the  fund  for  the  haa» 
of  the  person  who  had  the  power   of  direotfsgbov  i» 
should  go.    Suppose  Mr.  Hoyes  had  become  ^  'f'^^ 
mind  again  and  had  married,  and  had  diei1e>'°V  * 
widow,  the  widow  must,  under  the  rolea,  have  ^"^l**^ 
part  of  the  fund.    Her  interest  could  not  ^^''B^'?^ 
The   premiums  were  eamiog  the  right  to  havs  w» 
interest  paid  to  the  widow  in  case  there  should  hsp^ 
to  be  a  widow  in  existence  at  his  death.    In  the  aaas 


way  there  might  have  been  children,  and  they  voma 
have  taken  an  interest  iu  the  fund.  And  if  there  had 
been  no  widow  or  children,  Mr.  Hoyes,  if  he  had  re- 
covered his  senses,  might  have  revoked  the  will  vbim 
he  had  made  and  have  appointed  the  fund  to  some  other 
nominee.  For  theee  purposes  it  waa  oonaidaw 
advisable  by  the  curator,  acting  on  behalf  of  the  lonattoa 
family,  that  the  premiums  should  be  paid  up  and  Im 
policy  kept  up,  and  I  cannot  say  that  because  none  of 
the  eventa  contemplated  as  possible  have,  in  fao^ 
happened,  those  payments  were  made  without  considers- 
tion.  It  is  quite  true  that,  in  the  result,  aooordfaig  ^ 
the  view  which  I  have  taken,  the  insurer  gets  nothing 
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by  flw  psymeot  of  the  premiami ;  but  it  is  only  like  any 
dfker  ene  in  which  a  man  ia  oontent  to  pay  money 
Aniqg  bis  lifetime  with  a  view  to  hairing,  upon  a  given 
eDBfiDgenflj,  a  power  of  dealing  with  the  f  and  thereby 
enstsd.  If  die  oontingeQey  happens  he  has  the  benefit 
d  the  psjments ;  if  it  does  not  happen  the  payments 
■e  thrown  away. 

UoSsr  Oiese  cirenmataneea  it  appears  to  me  that  the 
phhrtifl  h  not  entitled  to  have  the  premiume  repaid. 

Some  nice  qnestions  of  domidl  were  mooted,  bnt  after 
fheeondmioos  at  whioh  I  have  arrired  it  is  not  neoes- 
my  flat  I  should  say  anything  abont  them.  The  action, 
tewyopfaiioD,  fafls  altogether;  bat,  boring  regnd  to 
lUfhsdrmnstancee,  I  dismiss  it,  wiihoat  costs. 

InstiaBdeeision  the  plaintifl  appealed;  the  appeal 
OM  «B  for  hearing  on  November  SI,  1887. 

Oifiri,  Q.a,  and  B.  Oamphdl,  for  the  appellant.— 
The  mei  of  JUcmey-Oeneral  t.  Bowsdl,  Attorney' 
Q^tnl  T.  Abd^,  and  In  re  Phillips*  Insurance^ 
vtiiA  vrn  relied  on  by  the    defendant's  oounsel  in 


at  and  by  the  Judge  in  his  Judgment  in  the 

owt  bdow,  are    not  applicable,  because  in  all  those 

MM  tbsre  was  ia  fact  no  nominee  and  no  claim  by 

moMKnoDuaee.     In  such  a  case  as  this,  where  the 

iatind  vta  not  married  and  could  not  have  any  next  of 

Ua  yAm  voold  have  been  entitled  in  default  of  any 

"VP^tncnt,  be  was    entitled  to    nominate    himself. 

'Hoe  Xijob  ma  a   nomination.    The   instrument    by 

vtichtbenoBdiistjon  was  made  is  not  the  will  of  L.  B. 

Boyw,  but  tbe  older  of  the  Court  of  Session.     The 

ffiNcton  are  now  estopped  from  saying  that  there  was 

^  •  pnpfr  somination,  after  haviag  accepted  and 

"jWwi  ae  CQxatozs,  Forsyth  and  Urquhart  respec- 


J*'  2^  I  Cb.  137.  After  the  admission  made  by  the 
rai^f  J  coonael  in  the  court  below,  we  were  not 
■•■■4  to  produce  evidence  that  the  Court  of  Session  in 
°^^^  bad  joriediction  to  nominate  the  curator  as 
■*'••  of  L.  K.  Boyep.  [Cozena-Bardyi  Q,C.,  in 
Jjrto  Cotton,  L.J.:— "I  admitted  in  the  court 
yy^yi  I  stand  by  that  admission  now — that  the 
>««Biiigii  made  by  the  Court  of  Session  is  to  have  the 
*^  c&ct,  but  no  more,  as  if  it  were  a  nomination 
2»jjr  L.  R.  Hoyea  himself  (being  sane)  in  his  life- 

J*  n  iV)co<*-«  Polieu,  19  W.  R.  901,  L.  B.  6  Ch. 
«^ttd  /»  re  MaeUan^B  Tru$ti,  L.  B.  19  Eq.  274,  were 
"•ntnwdto. 

^«ftss-ffanfy,  Q.C.,  and  (7.  Hmdenan,  for  the 
yyyfeit— The  effect  of  the  nomination  is  oniy  to 
■Ms  the  nominee,  when  admitted  as  snch  by  the 
"wttoj^  among  the  dase  of  persons  among  whom  the 
Jj^ofter  may  appoint,  bat  neither  the  nomination  nor 
y  f^ttittanes,  fahen  either  separately  or  together, 
yy^  •  dispoaition  of  the  fund  in  favoor  of  the 
Jp^'  Again,  it  would  not  have  been  competent  for 
*JHoyes  to  nominate  a  person  to  take,  not  bene- 
y >  to  as  trustee  for  others  (Z»  re  PhUlipB* 
2Jw««),  and  therefore  it  was  not  competent  for  the 
"■"•^Semion  to  do  so.  There  was  consideration  for 
^*19ttent  of  the  premiams  by  the  curator  as  the 
J"*»  were  thereby  kept  up,  and  that  was  for  the 
?*»  «l  the  Inaatic.  If  the  premiams  were  paid  by 
^  cnrtsr  under  a  mistake,  which  we  do  not  admit, 
■^a  mistake  of  law,  not  of  fact. 

^flwirepKed. 

Cur.  adv.  vuU. 

^*j  J.— OoMON,  LmT.— This  is  an  appeal  ftom  the  deci- 
■•  «  «orth,  J.  [The  Lord  Justioe  then  stated  generally 
amibjeet-natterof  the  action  and  the  lepreeentative 


character  in  which  the  plaintiff  sued  and  in  which  Ike 
defendant  was  sued,  and  continued : — ]  The  qusslisa  la 
whether  the  plaintiff  under  the  nominee  dauaes  is  «ai 
entitled  to  a  claim  on  the  fund  in  question.  [The  Lvd 
Justice  then  referred  to  tbe  Act  under  which  the  tead 
was  formed— 43  Geo,  3,  c.  73 — and  read  sections  $  aad 
16  of  the  Act,  and  also  rule  23  of  the  Bnles  aC  flba 
Directors  in  foree  in  1627,  and  continued: — 1  Vow 
what  was  the  interest  of  L.  B.  Hoyes  in  this  fund  f  It 
was  contended  by  the  appellant  that  L.  B.  Hoyea  M^ 
subject  to  the  power  of  appointment  and  direction  gtacn 
by  the  rules  and  the  Act,  an  interest  in  this  fund  as  Wa 
estate,  and  that  therefore  it  went  to  him  if  it 
disposed  of  in  accordance  with  the  rules.  I 
accede  to  that.  It  is  very  true  that  the  fund  was  < 
posed  of  deductions  made  from  time  to  time,  under  tfm 
Act  and  rules,  from  his  salary,  bnt  the  Act  and  ralea4a 
not  give  the  appellant  here  a  right  to  say  that  it  was  the 
property  of  L.  B.  Hoyes.  The  rales  provide  Chat  if 
there  Is  no  appointment  to  or  amongst  the  widea^ 
children,  or  relatives  of  the  insured,  and  if  no  noarfaca 
has  been  admitted,  then  the  fond  is  to  be  diepoaedaC 
having  regard  to  the  claims  of  the  widow,  and  if  sIm  haa 
no  daim  is  to  go  to  the  children,  and  if  there  aea  mm 
widow  or  children  is  to  go  to  the  next  of  kta  of  1km 
insared,  according  to  the  Statute  of  Dlttribationa.  Ia 
my  opinion— and  it  is  supported  by  the  oases  whloh  wsm 
referred  to— we  ought  not  to  consider  this  facd — prfaci 
pally  arising  from  contributions  by  the  insured  hiasodK 
and  other  persons  In  a  similar  position — as  the  property 
of  the  iosored,  but  that  he  merely  had  a  right  to  C 
of  it  in  certain  particular  ways, 

L.  B.  Hoyes  unfortunately  became  of  unsonad  i 
and,  being  in  Scotland  at  the  time,  the  Court  of  ScMsea 
declared  him  to  be  a  person  of  unsoond  mind  and 
appointed  a  curator.  The  question  then  arose  aa  to  the 
position  of  L.  B.  Hoyea  in  regard  to  this  fund.  He  had 
subscribed  for  some  years,  and  either  he  would  ha«a  ia 
go  on  subscribing  or  would  forfeit  the  beneftt  te  hs 
obtained  from  the  subscriptions  he  had  already  asade. 
He  had  not,  at  the  time  he  became  of  nnsoand  mini, 
submitted  to  the  directors  any  nominee  whom  he  deslted 
should  be  admitted,  for  it  was  not  sufficient  fur  the 
insured  merely  to  submit  a  nominee  to  the  directors,  bat 
it  was  necessary  that  the  directors  shoald  also  adssittha 
person  nominated. 

A  will  of  L.  R  Hoyes*,  which  has  since  been  propel, 
was  found  among  his  papers  at  the  time  he  beoaow  aC 
unsound  mind.  A  correspondence  took  place  betweea 
tbe  curator  and  the  persons  named  in  the  wilt  and  the 
directors,  and  attempts  were  made  to  get  either  Che 
curator  or  the  legatees  admitted  as  nominees  of  L.  R. 
Hoyes.  The  directors  said— and  I  think  reasonably — 
*'  We  cannot  do  this ;  tbe  will  was  not  a  will  In  aair 
way  referring  to  the  fund,  and  we  shall  not  admit  eitimr 
the  legatees  or  the  curator  unless  we  get  some  divsetiea 
from  a  competent  court  to  do  so."  A  petition  was 
aosordingly  presented  to  the  Court  of  Session  ~ 
jurisdiction.  L^^^o  "Lnd  Justice  then  referred  in 
to  this  petition,  and  continued : — ]  On  the  lath  of 
July,  1841,  an  order  was  made  on  this  petition.  [Tko 
Lord  Justice  here  read  the  order,  and  continued-^ 
After  some  considerable  correspondence,  the  direetota 
not  only  received  this  nomination,  but  they  adarfttod 
the  nominee  to  be  appointed  as  nominee  of  L.  B.  Hayes. 
Counsel  on  behalf  of  the  defendant,  the  present  le- 
spondent,  very  fairly  admitted,  both  here  and  ia  the 
court  bjlow,  that  that  neminatton  is  to  have  the  aaam 
effect— that  is  all  they  admit— aa  if  It  had  been  made  bf 
L.  B.  Hoyes  hiraielf. 

Now  what  has  been  done  by  North,  J.  ?    Notwfth 
standing  that  perfectly  plain   admission,  he — in   aty 
opfailon  enoneoudy — went  into  the  ooasidemtion  of  tkm 
question  whether  the  Court  of  ISesaion  had  poaasr  to 
make  any  nomloation.    The  powsm  d  the  Oamt  mt 


884 


THE  WEEKLY  BEPORTER.    tMar-ionaes.]    VoL  XXXVL 


CbvBT  OF  Appbal. 


TlBaUHAST  V.  BuxnBFXBLD. 


OOUBT  OP  ApPUIh 


Settion  are  to  be  deoided  in  this  court  aa  mattofs  of 
laot  on  oYidenoo.  But  when  the  defendant's  counsel 
has  admitted  that  the  order  made  bj  the  Ctourt  of 
Session  has  the  same  effect  as  a  nomination  made  bj 
L.  B.  Hoyes  himself,  that  admission  ought  to  be  accepted 
as  sufficient  evidence  of  the  fact  that  the  Court  of 
Session  had  the  power,  and,  therefore,  I  think  it  is 
wrong  to  go  into  that  question.  But  that  does  not 
nettle  the  question,  because  I « think  that  Mr.  Cozens- 
Hardy  is  quite  right  in  sajing  the  order  only  ha^  the 
same  effect  as  if  it  were  a  nomination  bj  L,  B.  Hojea^ 
himself. 

What  is  the  effect  of  that  P  The  admission  by  the 
directors  follows  the  exact  words  of  the  order  made  on 
the  petition.  The  first  objection  raised  is  that  even  if  it 
had  been  a  nomination  made  by  L.  B.  Hoyes  himself  it 
would  be  a  bad  nomination,  because^  under  the  rules, 
the  nominee  is  to  be  a  person  who  is  to  take  for  his  own 
benefit.  In  a  qualified  sense  I  do  not  think  it  can  be 
said — ^though  it  is  not  neosssary  to  decide  this  point — 
that  the  nomination  must  necessarily  say  that  the  money 
is  to  go  into  the  pocket  of  the  nominee.  But  I  think  it 
was  necessary  when  any  nomination  was  submitted  to 
the  directors  that  they  should  know  for  what  purposes 
the  nomination  was  made,  and  that  they  should  be  told 
who  was  really  to  receive  and  have  the  money.  Here, 
although  it  may  be  said  that  the  curator  is  a  nominee, 
there  is  a  distinct  statement  that  he  is  to  be  a  nominee 
for  behoof  of  the  legatees  named  in  the  will  of  L.  B. 
Boyes.  If  it  be  necessary  that  the  nominee,  under  the 
rules  and  Act,  should  be  a  person  to  put  the  money  in 
his  own  pocket,  then  I  think  the  remarks  of  James, 
L.J.,  in  Ex  parte  Focoek  dispose  of  that  when  he  says 
**  If  that  be  so,  then  this  must  be  taken  as  a  nomination 
in  favour  of  the  legatees  named  in  the  wiU." 

Although  I  do  not  say  that  this  waa  a  regular  nomina- 
^tlon — an  ordinary  nomination — we  have  persons  who 
were  to  take  the  money  into  their  pockets  submitted  to 
the  directors,  and  the  directors  approved  of  that  by  ad- 
mitting the  curator  as  on  behalf  of  the  legatees  named 
in  the  wiU. 

It  is  said  that  there  has  been  no  suffloient  appoint- 
ment. Now  what  was  done  here  f  The  insured  being 
incompetent  at  the  time  to  make  any  nomination,  and 
his  will  not  being  of  itself  a  sufficient  appointment  of 
the  fundf  the  directors  take  the  order  referred  to, 
accompanied  as  it  was  with  the  will,  as  a  sufficient  nom- 
ination for  the  purpose  of  enabling  the  fund  to  be  dis- 
tributed among  the  legatees  so  as  to  supplement  and 
make  good  their  legacies,  and  the  directors  take  the 
order  and  the  will  as  sufficient  instruments  to  point  out 
to  them  how  the  fund  was  to  be  applied  for  the  nomi- 
neofl  one  may  say  either  the  legatees  or  the  curator  on 
their  behalf.  For  many  years  the  directors  went  on 
acting  on  that  belief.  They  have  now  been  advised  they 
cannot  properly  act  on  that  nomination.  I  think  that 
is  erroneous. 

In  my  opinion  therefore  the  decision  of  North,  J.,  is 
erroneous ;  and  although  the  nomination  and  direction 
as  to  enjoyment  was  not  such  as  could  have  been  forced 
upon  the  directors,  yet  as  they  have  accepted  it  and 
raised  no  objection  on  the  ground  of  irregularity,  the 
mere  irregularity  (if  there  waa  any)  of  treating  this  as 
a  nomination  made  by  the  insured  himself  does  not 
Justify  them  in  resisting  entirely  the  claim  of  the 
plaintiff  in  this  action  by  saving  there  is  no  nominee  nor 
sufficient  direction  as  to  how  the  fund  is  to  be  applied 
for  the  benefit  of  the  nominee. 

But  then  there  is  this.  In  my  opinion  it  is  only 
a  nomination  in  favour  of  tbe  legatees  to  the  extent  of 
the  benefits  which  they  are  to  take  under  the  will,  and 
it  cannot  be  contended  by  the  curator  that  he  is  entitled 
to  take  it  without  reference  as  to  how  far  that  sum  of 
money  is  required  for  the  purposes  of  the  will.  The 
legatees  cannot  by  that  nomination  get  an  increase  of 


their  legacies.  It  may  be  thst  the  legatsss  hais  been 
already  paid  out  of  the  estate.  In  that  oaaa  tii^ 
will  get  nothing  from  the  nomination  end  direottos, 
because  it  is  a  direction  to  pay  to  the  cuntoi  fu  ths 
purpose  of  making  good— the  Scotch  term  would  be,  I 
think,  implementing— the  (lirections  contained  ia  tiie 
will.  Here  the  residuary  legatee,  who,  if  he  mmii&n 
would  of  course  sweep  off  everything,  died  in  tbe  life- 
time of  the  testator. 

Then  comes  this  question.  If  L.  B.  Hoyee,  tbe 
testator,  was  domiciled  in  Scotland  that  would  not  oeb 
a  lapse,  because  the  heir  of  the  residuary  legatee  ioild 
be  put  as  legatee  in  place  of  the  residuary  legatee.  Bat 
I  understand  there  is  a  question  about  the  domieOefli 
L.  B.  Hoyes  which  has  not  yet  been  deoided,  and  then- 
fore  if  the  directors  require  it  there  may  be  s&  ioqvi^ 
on  that  point  in  order  to  enable  us  to  see  how  Ut  tin 
plaintiff  can,  in  the  events  which  have  happened,  dm 
this  fund  or  any  part  of  it. 

HAmrmr,  P. — I  am  of  the  same  ophiion.  Bdon 
giving  my  reasons  I  will  call  attention  to  the  M 
that  these  transactions,  tbe  validity  of  which  ii  oof 
questioned,  took  ph»ce  in  1841.  The  directon  kMV 
all  the  circumstances  of  the  oasoy  they  saw  tbeflpWo* 
given  by  eminent  counsel,  they  themselTes  nqTuaAM^ 
obtained  the  protection  of  a  decision  of  a  etasfi^ 
court,  and  the  course  recommended  by  ooonMlwi 
deliberately  adopted  by  the  directors  and  has  efer  iM 
been  acted  upon  by  the  payment  of  large  sums  ansMlll 
out  of  the  estate  of  the  insured. 

Now  in  these  circumstances  I  think  the  court  os^ 
not  to  be  too  astute  in  discovering  reasons  wbjtw 
transaction  should  be  defeated.    On  tha  eo&trary,  UiV 
reasonable  construction  can  be  put  upon  it  by  ^^^ 
can  be  maintained,  it  is  the  duty  oC  the  court  to  ejy 
that  construction.    I  think  there  is  such  a  i***^ 
construction.      [The  President    here    referred  to  fl| 
read  section  9  of  the  Act  and  rule  23  of  tbe  BriM 
1827,  and  continued :— ]    It  is  to  be  observed  th^ 
23  only  shows  that  the  insured  is  to  direct  bj  **^**5 
instrument,"  any  form  of  instrument  ia  tiierefore  mi' 
cient.      No  formalities  are  prescribed,  and  if  tii«»  " 
anything  which  fulfils  the  description  of  an  inetroa* 
by  which  the  ineured  has   conveyed  his  direetios  v 
the  directors  as  to  the  nominee   whom  he  deeiftf  te 
be  admitted,  and  they  accept   him,  the  teimi  of  v 
rule  have  been  fulfilled.    Now,  the  ioaured  li**^^ 
come  insane,  it   was  undoubtedly   impossible  for  t^ 
personally  to  put  in  force  the    powers   given  hifl  V 
the  Act  and  Boles,  and  in  these  drcnmstaneee/*'^ 
plication  was  made  to  the  Court  of  ^^''^'^^^jl^^^ 
to  give  that  direction  wbioh  should  bo  a  pio****  ? 
the  directors  in  any  disposition  of   the  tm.  ^T^ 
mission  was  made  in  the  course  of   the  oii>  ^^^ 
order  of  the   Oourt  of  Session    should   bedewMd* 
effectual  as  if  it  were  made  by  the  •ubaoiibeK  Ua«^ 
being  sane,  ia  his  lifetime.     North,  J.,  oonddei^  «|Si 
he  waa  not  bound  by  that  admiasion.      I  ^^  ^ 
that  is  incorrect.     Questions  of   Sootch  law  "'^  J*!^ 
with  in  English  courts  as  matten  of  fact  over  wi 
counsel  have  control — that  is,  in  the  sense  of  b^ 
entitled  to  dispense  with  proof  of  them,  by  sdaiiMi*' 
It  appears  to  me,  therefore,  that  the  effect  of  that  adflui' 
sion  is  that  we  must  deal  with  tbe  case  preeisely  <| 
though  the  substance  of  that  prder  had  been  oqhudw 
cated   to   the  directors  by  the  inaored  himself.    «^ 
what  would  be  the  effect  of  that  P     It  would  ha?B  bs«| 
distinct  intimation  to  tbe  directors  that  he  ^^^'''^rl 
person  named  to  be  admitted  aa  hia  nominee,  and  afl 
only  that,  but  that  he  desired  it  to  be  for  the  benefit  a 
the  persons  mentioned  in  the  will* 

Beeerving  for  the  moment  the  question  whetfatt^ 
not  any  person  could  be  appointed  nominee,  not  for  ai 
own  benefit,  but  for  the  benefit  of  anyone  else^  is  tt  V 
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'Oovsr  ov  Appxal* 


XTxavKAxx  r.  Buttbxvuld. — Iir  bm  Fitmbbald, 


Court  or  Apfbal. 


'Smt  tbat  tliAt  woold  bave  be«&  eflectiul  P    Upon  thli 
pdnt  we  do  not  dUbr  from  the  opinioii  txjgnmed  bj 
JTorfh,  X     [Xhe  Fzeaident  hen  lefoned.to  tha  lemarkB 
•of  Hbfftb,  J.,  oi  tlial  point,  and  eontinoed :  ^]    Then 
fbera  onlj  veauiinB  the  question  of  whethte  or  not  a 
ntwifaee  moflt  be  a  penon  taking  eolelj  In  his  own  in- 
tenit.    In  my  opinion  that  ie  not  the  meaning  of  the 
laogoage  need  In  the  nilef .    I  agree  that  the  directon 
anst  hare  the  f oU  opportnnitj  of  ezereleing  their  dia- 
ertlion  wliethw  they  wiU  admit  the  nominee  or  not»  but 
t!  Onj  know  all  the  eiionm£tanoes»  if  thej  see  that  the 
fntpow  for  whioh  the  nominee  is  intended  to  be  intro- 
demd  la  one  of  whioh  thej  approre,  then  we  are  en- 
tHM  aad  bonnd  to  oonple  the  intereata  of  the  peraona 
wlo  wa  tbe  ultimate  objeota  of  the  bounty  of  the 
iamai  together  with  the  indiridual  who  la  named  in 
tfadtbikalf  ;  and  that  aeema  to  ma  to  be  the  riew  which 
the  Gbart  of  ficaalon  took,  and  it  makea  dear  the  mean- 
ing «!  the    language   uaed   In  the  order— ria.,  that 
ftafth  be  appointed  a  **  nominee  of  L.  B.  Hoyea  for 
Moof  of    the  legateea  under   that   gantleman'a  will 
appnded  to  iiaa  petition,  and  that  the  petitioner  oom- 
■BBMBte-the  aaid  appointment  to  the  diieotora  for  their 
aeoepCanoe  as  paztiea  interested  in  the  fund  in  the  terms 
of  the  statute  and  regnlationa/'  by  whioh  it  ii  meant 
that  Oe  adadaiiQBi  of  Somyth  aa    nominee  for  theae 
lfl«atoQi  would  make— and  the  dhreetaa  axa  requeated 
<n  that  loQliiig  to  admit— theae    persona    aa   paitias 
hitmsled  in  tha  fund  in  the  terms  of  the  statute  and 
'■CvlatioDa.    The  direotora  hare  not  altered  the  form ; 
Ihey  have  adautted  Forsyth  in  the  terms  of  the  order. 
IlaBsmatDm%tiierafan,thatthe  dlre(}tora  intended,  aa 
tta  Opuft  of  Seasion  intended,  that  the  noadaaa  for 
Mosf  of  tba  legateea-  and  the  legateea  were  to  be 
^^^  M  the  nominee  of  the  inaured  to  take  the  in- 
temi  vhlsh  the  inaured  himaaU  had  power  of  diaposing 
of.    Soveral  eaaea  have  been  referred  to^  bnt  there  la 
floff  one  ease— /n  re  MacleanU  TrtuU — ^in  whioh  the 
qncakian  haa  rsaUy  ariaen.    There  the  late  Maater  of  the 
SdQb  held  that  a  nominee  oould  take  aa  truatee  for 
<>Chan.    The  only  adverse  oomment  on  that  decision 
mtftat  in  that  ease  there  was  very  little  to  deal  with ; 
teSEr  George  Jeasel  waa  not  a  judge  to  decide  a  oase 
M^Biy  to  what  be  thought  was  the  law  beoauae  the 
■■nnnl  in  dlapute  waa  small.    That  is  the  only  oase  in 
pkif  beeauae  In  the  other  caaea  no  nominee  had  been 
■Mttsd  by  the  direotora. 

Artiicae  reaaona  It  appeara  to  me  the  dedalon  of 
Jierfl^  /.,  cannot  be  maintained. 

hanat  I1.J. — ^I  agree,  and  have  nothing  to  add. 

Gsrvcnr,  L.J. — Our  Judgment,  therefore,  is  that  the 
plaintiff  ia  entitled  to  receive  thia  fund,  but  only  for  the 
paipoae  of  performing  and  giving  effect  to  the  purpoaea 
ci(icaaed  in  the  teatator^a  will. 

Gijflard,  Q.O, — ^The  peonniazy  legacies  have  been 
fsld.  I  understand.  The  only  question  remaining  ia  aa 
«a  the  li^t  of  the  realduary  legatee  to  reoeive  thia 

Getioiry  L^.— If  the  will  ia  to  be  governed  by  Scotch 
jw^  there  ia  a  residuary  legatee;  if  by  English  law, 
AiMiB  no  reaiduary  legatee.  That  raisea  the  question 
flt  donieile.  [Some  diaouaslon  followed  as  to  what  took 
piaeak  the  court  below  with  referenoe  to  the  queation 
^^dopieile.]  The  appeal  muat  atand  over  to  be  argued 
I  ua  on  the  question  of  domicile.* 


Solicitoia  for  the  plaintiff;  Ford^  Bahken,  Ford,  S 

Solifittota  for  the  defendant,  FoM  A  Lediam, 

*  On  Dec.  9,  after  having  had  the  queatlon  of  demi- 
se argued,  the  court  gave  Judgment  on  that  queatlon, 
^  hdd  that  on  the  facts,  aaahown  by  the  evidenoe,  the 


From  Ohan.  Div. 


Nov.  1. 


In  re  FitzgeeaIiD. 
FnzessALi)  v.  Whits,  (a.) 


Truti'-'Dedaration  of  Vr\ulk  in  voluntary  9tUlement~^ 
TruH  to  arise  after  death  of  eeUhr— Rente  to  he 
aecumulaied  to  pay  off  mortgages — Mortgagees  con^ 
stiiuted  oeatui  que  trusts. 

'a  setUor,  ly  a  voluntary  seHUmeni  of  real  eetate 
{which  woe  subfeei  to  mortgages),  created  a  truit  term,  to 
arise  after  his  decease,  for  the  aecumuiaUon  of  a  fiaed 
•um  out  of  the  rents  each  year  during  a  period  of  twenty- 
one  years,  to  pay  off,  either  at  the  end  of  that  period  or 
from  time  to  time  during  its  continuance,  as  the  trustees 
of  the  term  shculd  think  fit,  such  mortgages  as  should 
then  he  charged  on  the  estate;  and  t?ie  sMor  t?^n  limited 
the  estate  by  way  of  remainder  eoopectant  on  the  trust 
term  in  strict  settlement,  the  person  for  the  time  heing 
eniiUed  to  the  immediate  reversion  to  he  paid  the  surplus 
rents. 

Some  year's  after  the  death  of  tAa  setthr,  a  tenant  in 
tail  in  possession  under  the  settlement  barred  the  entail, 
and  applied  to  the  court  for  a  dedanUion  that  he,  as 
owner  of  the  estate,  was  entiUed  to  receive  the  accumukt' 
tions  and  to  put  an  end  to  the  trusts  of  the  term.  Mort' 
gages  to  a  considerable  amount  were  still  outstanding. 

Held,  that,  as,  under  the  deed  of  sttttement,  the  trust 
term  did  not  arise  until  after  the  death  of  the  settlor,  t?ie 
deed  was  not  a  mere  arrangement  for  vesting  the  property 
in  trustees  as  agents  for  the  setUor,  but  constituted  a  trust 
in  favour  of  the  mortgagees  ;  and  that,  as  the  mortgageeSp 
though  not  parties  to,  and  not  named  in,  the  deed,  were 
capable  of  being  ascertained,  tJiey  were  entitled,  as  cestui 
que  truata,  to  insist  on  and  enforce  t7^  execution  of  the 
trust  for  accumulation  against  the  applicant  or  any 
owner  of  the  estate  until  they  were  paid  off 

Garrard  v.  Lord  Lauderdale,  2  ^iMf.  db  My,  451,  diS' 
tinguished. 

Per  Cotton,  KJ. — Etfen  if  the  mortgagees  were  not 
oeatui  que  trusts^  no  person  other  than  the  settlor  daim- 
ing  under  the  deed  of  settlement  would  have  any  equity 
to  set  aside  the  provisions  in  the  deed  relating  to  aoeumtt- 
lation. 

Order  of  North,  J.,  varied. 

Appeal  ftom  North,  J. 

John  P.  Fitsgerald  In  1866  executed  a  voluntary 
settlement  whereby  certain  estates  of  whioh  he  waa  then 
owner  In  fee,  anbject  to  certain  mortgagee,  were  limited, 
subject  to  the  mortgagee  then  affecting  the  aame,  to  the 
use  of  the  settlor  for  life,  with  zemalDder  to  the  use  of 
trustees  for  a  term  of  500  yeara  from  the  death  of  the 
settlor,  with  remainder  to  the  use  of  the  eldest  son  of 
the  settlor  for  life^  with  remainder  to  the  first  and  other 
sons  of  suoh  eldest  son  successively  in  tail  male,  with 
remainder  to  the  use  of  the  aeoond  aon  of  the  aettlor  for 
life,  with  remainder  to  the  first  and  other  sons  of  such 
second  son  succeasively  in  tail  male. 

The  trusts  declared  of  the  term  of  500  years  were  that 
the  trustees  should,  after  the  death  of  the  settlor,  aad 
thenceforth  during  a  period  of  twenty-one  years,  raise 
each  year  out  of  the  rents  and  profits  the  annual  sum  of 
£1,000,  and  accumulate  the  same  and  the  income 
thereof  during  the  twenty -one  years,  and  on  the  ex- 

(o.)  Beported  by  M.  J.  Blaxb,  Esq.,  Barrister-at-Law. 

testator,  L.  B.  Hoyes,  had  not  acquired  a  Scotch  domi- 
cile, and  therefore  that,  though  the  nomination  aad 
admiaaion  were  in  themadvea  effectual,  they  became 
inoperatlTe  beoauae  the  fund  waa  not  wanted  for  the 
purpoae  to  which  it  waa  to  be  applied  in  accordance  with  • 
the  nomination— via..  ^  the  behoof  of  the  legateea."  The 
appeal,  therefore,  waa  diamiaaed,  but  without  coats. 
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pization  of  that  period,  or  from  time  to  tinne  daring  its 
joontlnitanoe,  as  they  might  think  flt^  should  tipjfij  the 
animal  enm  of  £1,000,  and  the  aooumolationfl  thereof, 
"towards  the  stftidaotion  and  diwbarge  of  all  saoh 
mortgages  .  •  •  as  should  thsn  %e  charged  npon 
the  hereditaments  or  any  part  of  the  same.'*  The 
trustees  were  also  to  permit  the  person  or  persons  for 
the  time  being  entitled  to  the  reversion  immediately 
expectant  on  the  term  to  receive  the  surplus  of  the 
rents  and  profit*. 

The  settlor  died  on  May,  4, 1679.  The  eldsat  son  of 
the  settlor  died  a  bachelor  on  June  8*  lft79»  and  on  his 
death  Gerald  P.  Fitzgerald,  the  eldest  son  of  the 
aatHor's  second  son  (who  pcsdeasMed  the  settlor), 
beeeme  taiiMit  in  tail  in  poisesskin  nndsr  the  sottlement, 
Aid  he,  alter  attaining  twenty-cne,  exaoiited  on  June  2, 
Iggfi,  a  disentailing  43eed,  by  whioh  he  limited  the 
estates  to  the  use  -of  himaelt  in  fisesiaiple,  snbjeet  to  the 
moKtgages  afffeoting  the  same,  but  frasd  (as  expressad  in 
the  disentailing  deed)  from  the  iraats  d  tha  term  of 
ofW  yeses. 

The  trustees  had  accumulated  a  considerable  sum  of 
.morne^  and  msitg^ges  amanating  to  £60»Q00  ware  still 


Qenld  P.  lltigarald  in  1867  took  out  a 
tSuit  the  ttustass  of  the  team  of  600  yeoia  sight  be 
ditected  to. abstain  fsom  aoonmulatiiig  the  yaariy  sum  of 
£1,000,  and  should  transfer  the  •ua44nadyaMnaui]ated 
tetheapiplioaiit. 

The  anBiwomfl  waa  served  on  llie  tiBrtaei  of  the  term 
•ad  the  mottgagaes. 

l^Mh,  J.,  on  the  hsMing  of  the  aBBUOoas,  deolaied 
that  the  nuntgagass  were  in  the  position  of  aaimque 
Irtfste,  and  that  the  tnistees  held  the  aaBumnlations  for 
the  benefit  of  the  mortgagees;  that  Um  sum  already  . 
aooumnlated  was  applicable  to  the  pi^yment  oit  of  the 
mortgages,  and  that  the  trusteea  wcmld  not  be  Justified 
in  paying  it  to  the  appltoant,  but  that  it  ahonld  be 
olEeisd  to  the  mectgtgees  snocesdvelyy  and  in  case  of 
refusal  X>y  any  of  the  mortgagees  to  accept  it  in  reduc- 
tion of  their  mortgages,  it  should  be  applied  by  the 
tnistees  in  payment  off  of  any  mortg^e  or  aeoumu* 
lated  under  the  trusts  of  the  term  aa  the  trustees 
might  think  best.  The  judge  also  espressed  an  opinion 
that  the  trustees  were  bound  to  raise  the  annual  sum  of 
£1,000  daring  the  remainder  of  the  twaatf-one  years, 
and  to  offer  it  to  the  mortgagees  suocessively,  and  that, 
it  they  should  refuse  to  take  it  la  aednotlan  of  their 
mortgages,  the  trustees  might  pay  nay  sum  of  £1,000 
so  nSfased  to  tiie  applicant. 

The  applloant,.G«Mld  P.  Fitigenld,  appealed. 

CookBon,  Q.C.,  and  BlaheBley^  lot  the  appellant,  and 
also  for  tiie  ezecutorB  of  the  settlor.— -The  mortgagees 
are  not  cettui  que  tnuU  of  the  term.  The  trusts 
declared  were  for  tiia  convenience  and  benefit  of  the 
inhezltanee,  and  in  the  events  that  have  happened  tho 
appellant  is  entitled  to  the  benefit  of  the  trusts  declared. 
Ko  bargain  was  made  by  the  mortgagees  with  the  settlor 
as  to  the  creation  of  any  trust  in  'their  favour.  The 
deed,  therefore,  at  moat,  is  like  an  agenoj  deed  which 
oan  be  revoked :  Garrard  v.  Lord  Ltm^MUde,  2  Buss,  ft 
My.  451.  If  the  directions  as  to  aoenmulation  amount 
to  a  trost  there  must  be  a  eeitui  jae  fraff,  and  we  saor 
the  appellant,  not  the  mortgagees,  is  the  eeBtui  gae  tru$i  : 
Pearson  v.  Lane,  17  Yes.  101 ;  Bynmi  v.  BimpBon,  5 
H.  L.  Gas.  121,  4  W.  2.  H.  li.  Dig.  248.  Mere  com- 
munication of  the  benefits  conferred  by  the  deed  to 
creditors  cannot  make  them  oeitai  que  iruiU  if  they 
arere  not  ao  before :  Maekinnon  v.  BUwart,  1  Sim.  K«  8. 
76;  Atkm^.  Woodgaie,  2  My.  ft  E.  492;  Mugk6§r. 
,BltAh$,  1  Ha.  476 ;  Johm  v.  Jamm,  26  W.  B.  621,  8 
Ch.D.  744.  Morth,  J.,  had  admlMad  theolaimof  the 
appellant  aa  a  cmM  que  truU  Mj  ^NNUtiag  the  iafeare 
vents  to  be  paid  him  if  the  wmtgiiiess  wwdd  not  raoaive 
them. 


O.  T,  Borrett,  for  the  respondents,  was  not  oslledco. 
Kenifon  Farhu%  for  the'trastaes  of  the  tsria. 

OoisoN,  L.J.-~Tliis  is   an  appeA    from  a  AsoUim 
of    North,  J.,  Who  dedined    to   authorise  the  tni- 
tees  of  a   settlement  executed  in  1866   to  seen  to 
accumulate  aa  directed  1>y  the  settlement    [The  Lord 
Justice  liere  stated  the  facts  of  the  esse  shorflj,  snd 
continued :— ]    At  the  time  when  the  trusts  of  fts 
term  for  500  years,  which  was  to  aoeumolate  for  fte 
period  of  twen^^one  years  after  the  death  of  tbeatOor, 
arose  there  were  succeseive  tenants  for  life,  sad  itiBiol 
disputed  that  during  those  successive  tenaneies  fsr  fte 
there  waa  a  traSt  which  could  not  be  iaterfeied  vttb. 
But  it  is  said  that  the  sum  whi<5h  wasiuthehsahof 
the  trustees,  invested  by  them  pursuant  to  the  direetfaw 
contained  in  the  settlement,  during  the  snsoessiTe  Iha 
of  the  tenants  for  life,  is  to  be  handed  over  to  tb 
present  owner  of  the  eatate,  and  that  the  trustees  tnio 
longer,  as  directed  by  the  settlement,  to  reoeife  £1*000 
a  year  and  apply  that  in  payment  off  of  the  mortiMQi 
or,  if  the  mortgagees  will  not  take  it,  from  time  to  tlw 
to  accumulate  it. 

One  point  in  the  judgment  of  Korth,  J.,  I  ^met 
agree  with,  because  he  has  stated  that  the  trustesiaB  w 
futuro  to  raise  the  £1,000,  to  offer  it  to  the  moriplMi 
successively,  and  if  none  of  the  mortgagees  will  Ida  Bt 
then  they  are  to  be  at  liberty  to  pay  it  overtop 
present  applicant.    I  do  not  understand  that.    Ithw 
that  although  he  has  upheld  the  trusts  of  thetaali 
applying  the  money   for  the  benefit  of   the  ao»jP' 
gees,  he  thinks  in  future  it  would  be  right  sad  ntm* 
able  for  the  trustees  to  hand  over  what  the  mo«W^ 
will  not  take  to  the  owner  of  the  estate,  on  thegiw 
that  if  he  does  not  get  it  he  could  raise  a  simflar  soaV 
mortgage.    No  doubt  he  might  do  so ;  bat  he  lodi 
raise  it  subject  to  all  the  existing  mortgages ;  and  U it 
trust  is  for  the  benefit  of  the  mortgagees  I  do  no^j* 
why  they  are  to  be  deprived  of  the  benefit  of  thaj"^ 
simply  because  the  owner  of  the  estate  will  be  m^ 
raise  a  similar  sum  by  mortgage  of  the  estates— thA"» 
by  adding  mortgagees  who  are  not  within  the  tnis^- 

Is  it,  then,  right,  that  the  trust  should  be  ooo^^ 
as  liable  to  be  put  a  stop  to  by  the  owner  of  theestea? 
I  think  not    Even  if  we  were  to  bold  that  tbennnli- 
geea  are  not  to  be  considered  in  this  case  cet^^ 
irutta,  I  should  feel  very  great  diffioulty  In  aathtfW 
trostees  to  disregard  their  trusta,   which  an  dm 
declared  by  the  aettlemeot,  at  the  instanes,  not «w 
aettlor,  but  at  the  instance  of  a  peraon  who  dsheiMf 
the  bounty  of  the  aettlor  just  aa  muoh  as  thssstrs^ 
which  are  declared    aa   regarda    the  500  7^^^ 
originate  in  the  bounty  of  the   aettlor.    Bf"  'V^ 
mortgageea  were  not  ceiiui  que  fncsfs,  I  ab/n^  'T^ 
feel  it  wTODg  as  a  judge  of  this  eontt  ^^'^/^k^t 
instance  of  a  person  claiming  under  the  Mdl"*    j?^ 
the  trustees  apfieinted  by  that  aettiement  ^^"'^^^^ 
gard  what  is  Imposed  on  then  aa  a  ^^^y^T^^T^  x 
iurtiierance  of  the  piDviaiona  of  the  aettleosat.   »^ 
do  not  decide  the  case  on  that  ground,  although  «» 
my  opinion. 

But  are  the  mortgagees  here  to  be  conslderea  a 
ceetui  que  ttuete  f  North,  J.,  thought  they  were;  m^ 
though  at  first  I  thought  it  would  be  unneoesssryV 
us  to  decide  that  point  on  the  ground  I  have  just  stfla 
yet  ft  has  been  argued  very  fully  and  vary  ably,  tf* 
think  we  ought  to  decide  the  question.  It  is  said  » 
the  owner  of  an  estate  is  entitled  to  aay,  ''Hand  0« 
this  to  me,  whioh  oan  be  tor  notody  else's  bentftt  cM 
mine,  who  am  now  the  owner  of  the  estate."  «J 
were  the  owner  of  the  morlgayo  thai  ia»  ^}^ 
paid  off  the  mortgages  and  got  thoao  seated  la  hiasaiU 
he  might  veiyweU  say  that.  He  mighta^, ''Ihaset 
mortgages  and  the  eatate,  and  aa  I  am  entifled  to  both 
^do  not  deairetohaaeaportioaof  the  reati^  whichlsboa 
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iMcbe  bat  for  this  tmst,  applied  Id  pajment  df  mort- 
pgm  vlnch  are  now  lortod  in  me."  That  is  not  tba 
ilirfi  of  tliinga.  There  are  mortgagee  to  the  eactont  of 
JMyiOO  itill  remtttniog  outitanding.  He  tabes  the  eetate 
&!ffiutefloD,  in  obedienoe  to  the  settlor^  enbjeot  to  this 
tna.  Ii  Ifaere  a  troat  in  favour  of  anybody  else  ?  It 
«oiild  not  be  denied  that  dVirlDg  the  Ufetime  of  tbe 
tenmli  for  If  fa  tbere  was  a  good  tmst.  The  appellant 
voold  ny  that  it  was  a  trust  for  his  benefit  ultimately ; 
Imty  in  wy  opinion,  it  would  not  only  be  that,  though 
that  vas  ptobabl/  one  of  the  objeota  of  the  settlor,  but  a 
tnit  lias  for  the  benefit  of  the  mortgpigess,  so  that 
thsj  ihoold  not  be  put  into  the  position  of  being- 
oUig|i4to  beeome  mortgageea  in  possession,  wbioh 
erenoKlDWfws  ia  a  most  inconrenieDt  and  perilous 
poi&ioB.  Ia  my  opioion  there  is  a  declaration  in  this 
•ettlmst  that  one  of  the  objeots  of  the  settlor's 
booB^iitbsta  provision  should  from  time  to  time  be 
msds  out  of  the  rents  to  pa;  off,  as  far  as  it  would 
pay,  tie  mortgages  on  the  estate  without  putting  the 
BMilMsei  to  the  neosasity  oi  anloraln^  thair  rights  by 
fenriows  oc  sals^  or  by  hseoming  mortgagees  in  pot- 
MHimoC  ths estntsL  We  must  obsane  that  this  trust 
if  soft  a  yiDTiaoB  to  take  effeet  during  the  liletim«  of 
Che  sittkr  m  to  how  hk  psopert^  ia  to  be  dealt  with 
duiaghisltfstiBM^  but  a  direolion  as  to  what  ie  to  ha 
aim  vith  the  estate  after  his  death ;  and  we  find  in  it 
ahcmfttloc  the  ssertffageea  Juat  as  muah  as  a  ben«at 
In  the  teasaU  l«r  Hfip,  and  just  aa  auush  as  .a  benefit 
for  tta  sltiflMts imminilOTman,  whioh  the  appellant  now 
i». 

Xod  Cnavartii,  in  the  oasa  o£  Synnot  ▼.  Simpion^ 

dosiialiDateadoBbt  whether  the  dootcine  of  Oatra/td 

^-ImdLndiriala,  that  there  ate  no  eeeiues  qm  tnui, 

hmametteM  who  have  the  property  veafeed  fad  them  may 

Is  JmM  on  as  agents  for  the  settlor,  will  apply  wheseo. 

teiti  ate  to  take  eifeot  only  aftec  the  deeth  of  the 

Mttbr.   Id  sueh  a  case  it  appews^  fKHn  the  mere  faet 

Ihatitisadinctien  to  tate  e&et wlssn  ha  is  not  able  t 

imA  tbe  direstion,  that  it  ia  not  intended  that  the  tms* 

tHs  vhs  kaas  tfae  estate  ahould  be  men  agents  ;  it  ia 

**^iBtsiM  that  they  ahonld  hare  no  datgr  or  trust  lor 

"■9>mc1b  ;  he^anae  the  traats  axe  to  take  eUset  when 

^fcJMlsnd  ie  no  longer  able  to  call  on  the  trustees  to 

"■■Nf  the  property  «o  him;    I  think  this  ease  is  a 

f^flMmtloii  of  the  doctrine,  because  here  the  trusts 

tf  flHMm  are  entirely  to  arise  afltor  his  death.    What 

^Mtttakriww  ?     It  shows  that  he  is  intending^  a  benefit 

^ft>tMtinataaiee  by  way  of  aooumulatfon  of  i)i,000  a 

TWftrthe  benefit  of  all  it  oould  benefit— fbr  the  ulti^ 

p  iCBudndennaD,  so  leng  as  the  estate  is  only  in  re- 

f  and  also,  both  after  and  before  the  estate  came 

wo  possession  of  the  remaUiderman,  for  the  benefit  of 

*^  mortgagees. 

hmj  opinloDy  therefore,  we  ought  to  say  that  these 
MgBgeea  are  persons  constituted  by  this  settlement 
<*ieeti  of  the  eettlor's  bounty  ;  and  if  that  is  so  they 
^to  be  eonaidered  ss  cetiuiB  qm  trust  under  this  deed, 
^^wiy  true  tbey  are  not  named,  but  they  are  persons 
*^  mn  be  ascertained,  and,  as  that  is  so,  no  difficulty 
■■baifiom  the  fact  that  they  are  a  number  of  persons 
'^^  1  in  the  deed,  llieir  position  is  indicated,  so 
it  becomes  necessary  to  determine  who  are 
rii  fas  trust  they  can  he  ascertained.  If  they  are 
iv  fae  truat  then  they  would  be  entitled,  it  their 
(me attacked,  to  insist  on  it  and  enforce  it  Just  as 
k  M  any  other  eeituia  que  trust, 
'^  my  opinion  the  decision  of  North,  J.,  was  right, 
'^  ^  to  thia  qualification,  that  we  ought  to  alter  the 
r  part  of  the  order  and  direct  the  trustees,  if  none 
like  mortgagees  will  receire  the  £1,000  a  year,  to  in- 
^it  and  accomulate  it  according  to  the  trusts  of  the 
lef  SOO 


lasLBT,   Ia.1.— I  am  of  the  same  opinion.     [The 


Lord  Justice,  after  referring  to  the  facts  of  the  case, 
coBtinQed  :•— ]    The  preaent  appellant  haa  baosmo  «»- 
titled  to  the  property,.  aatt|eit  to  the  trusts  of  this  term. 
He  says  the  tmats  oft  that  teim  aaea  trusts  which  srs 
entirely  for  his  benefit,  and  be  wants  them  discharged. 
He  says,  "I  do  net  want  this  aeoumulation  to  go  ov^ 
any  longer  ;  I  want  the  £1,000  ;  I  will  teke  can  of  the 
mortgagee."    Now,  if  it  were  true  that  he  is  the  only 
aaiM  que  trud,  there  weald  be  aonm  difficulty  ii^  say- 
ing that  hia  position  wtaa  not  a  tenable  one.    But  tm 
say  that  he  ia  the  only  paiaen  intaaMfeed  in  the  traata 
of  the  ttmm  bags  the  whob  question.    It  appeaia  te^ 
roe  that  this  is  not  lika  the  ewe  of  Gmfafd  t.  Lord. 
Lauderdaie,  beoauae  these  tiasto  are  to  cenunenee  only 
when  the  aettlor  i»  dead*    The  trmiTiew  to  takaistttafe. 
tbe  cflttoft  qme  trm$t  (I  dn  not  a«y  the  sola  ones)  are  thet 
mortgagats,  and  that  they  are  laally  cmtmU  que  fmiaC, 
and  eotilled  to  the  benefit  of  the  tnat.    Ifl  tbs  a|>- 
pellant  could  obtoin  the  concurxenee-of  the  mmtgageei^ 
or  could  obtain  a  release  by  the  mortgagees  of  their 
intoreetin  this  torm^  then,  baring  got  the  oenaent  of  the 
reprasentetives  of  the  setttor  and  his  own,  he  would  bt> 
as  we  an  asked  to  say  he  Is  new,  the  only  person  in- 
tersetsd  in  the  matter.    But  the  mortgagee  are  out- 
standing, and,  if  the  mortgageea  desire  to  have  the 
benefit  of  this  term,  they  aw  enlttted  to' it. 

I  confew  I  do  net'Mlow  the  riew  of  North,  J.,  vrhen 
he  made  it  a  put  of  his  order  that  the  £1,000  m^ht  be 
paid  to  Mr.  Fitzgerald  if  the  mortaagew'did  not  care  to 
have  it.  I  agree  with  Cotton,  L.J^  to  tlie  oboervationB< 
he  made  on  that  sidifeet,  and  it  appesos  to  me  tho 
preper  order  to  make  is  that  the  trusts  must  be  carried 
out,  and  that  part  of  the  order  of  Noith,  J.,  oraat  be 
varied. 

Lorns,  LJ^.— It  is  admitted  to  tfala  ease  that  if  the 
mortgageea  are  cteiuie  que  truU^  the  appellant. taiU 
Now  if  the  settlor  intended  to  benefit  the  mortgagsesfc 
if  he  intended  them  to  be  the- objects  of  his  bounty,  it  ia 
alto  admitted  that  they  would  be  ceatols  que  truM^ 
Thia  cose,  therelQW„  depends  eatiasly  on  what  the 
true  oonstmoMoa  of  thto  pxosision  ii.  I  thtofc  that 
what  the  aetttot  intended  wm  net  only  to  benefit 
theeatato  olthongh  tbatrprebahly  may  have  been  oner 
of  his  mato  objeots— I  think  he  also  totoided  to  benefit 
the  mortgagees,  and  I  think  if  the  efEsot  of  that  prevision 
is  eonsiderad,  it  ia  pretty  dear  that  must  be  so.  What 
doM  he  do  by  that  prevision  P  Ha  previdw  that  at  the 
end  of  twenty-one  yeare  tiiere  shall  eiist  a  fund  out  ofi 
whioh  these  mortgage  debts,  or  at  any  rate  a  eonsidea- 
able  portion  of  thew  mortgage  debts,  should  be  psid* 
In  point  of  fact  he  prevides  an  additional  security  out  e£ 
which  thew  mortgage  debts  are  to  be  paid.  It  seems, 
therefore,  imposrible  to  say  that  he  did  not  intend  to 
benefit,  and  did  not  benefit,  the  mortgagees.  It  is  per- 
fectly clear  that  he  totended  to,  and  did. 

Nortel  J.,  by  hia  oider,  aeems  to  have  thought  that 
if  the  mortgngoea  did  not  care  to  have  this  £1,000, 
whioh  was  to  be  reiaed  out  of  the  rents,  it  might  then 
be  applied  to  the  purposes  of  the  appellant.  I  venture 
to  think  he  ww  wrong  in  that  view*  It  seems  clear  that 
that  sum  could  not  be  applied  or  handed  over  to  the 
^pellant^  but  that  it  must  be  accumulated  aceocding 
to  the  torms  of  the  prerisions  of  the  deed.  I  think  the 
appellant  is  not  entitled  to  have  this  prevision  set  aside, 
and  that  it  ought  to  stand. 

SoUoiton  tor  all  parties,  White,  Barrett,  <fr  Co, 
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Jan  S7. 


j^a9am«na(«>n  o/  vninesi—Befuial  to  antwer — Bank^' 
rufdcy  Ad,  1888  (46  S  47  VicL  e.  52)>  t.  27— ProcCioe 
— JppeoZ. 

^  t^ffi«M  whOf  an  Mng  examined  unJer  eeMm  87  of 
the  Bankruptcy  Act,  1888,  i$  hdd  hy  the  regUAirar  to  he 
judifled  in  r^ueing  to  awwer  guitUone  put  to  him, 
eannot  he  made  a  reepondeni  to  an  a^ppeal  hy  the  truetee 
againd  eueh  rtding  of  thertgidrar. 

The  anewere  of  a  witneae  examined  under  sedion  27 
of  the  Banhruptqf  Ad,  1883,  mud  in  the  end  he  accepted 
hy  the  truetee,  hut  he  ie  not  hound  to  aeeoft  the  fird 
anewerp  and  may  eroee-'examine  the  wiineee  thereon. 

In  re  Porris,  £z  parte  Booke,  56  L.  T.  N.  8*  679,  85 
W.  B.  Dig.  18,  expkOned. 

Appeal  bj  the  tnistee  from  a  ref otal  by  Mr.  Begistrar 
lioklater  to  order  F.  T.  Eggen,  a  witneaa,  to  submit 
himself  for  examination  as  to  dealings  with  the  prop- 
erty of  the  bankrupt  under  section  27  of  theBank- 
ruptpj,  1883. 

The  witness  bad  answered  questions  relating  to  certain 
property  belonging  solely  to  the  bankrupt,  but  had  re- 
fused to  answer  other  questtons  reUting  to  property,  which 
&he  alleged)  was  the  property  of  the  firm  of  Soharrer, 
ie,  &  Go.,  trading  in  Africa,  of  which  firm  the  bank- 
rupt was  a  partoer.  The  witness  had  been  made  a 
respondent  to  the  appeal,  and  the  court  raised  the 
point  that  the  appeal  was,  therefore,  wrong  in  form. 

Cooper  Wmie,  Q.O.^  and  Telverton,  for  the  trustee.— 
The  witness  flnt  refused  to  answer,  and  his  refusal  was 
supported  by  the  registrar.  The  witness  is  properly 
made  a  respondent,  if  there  need  be  one ;  and,  if  not, 
the  court  can  treat  this  motion  as  an  «»  parte  applica- 
tioD.  The  registrar  cannot  be  made  respondent:  Ex 
parte  Inard,  In  re  Moir,  80  W.  B.  861,  20  Oh.  D.  703. 
The  registrar  discharged  the  witness  £rom  further  attend- 
ance, because  he  felt  himself  bound  by  Ex  parte  Booke,  In 
rePurvi$^h6Jj.T.  N.  8. 579, 35  W.B.  Dig.  18,  to  hold  that 
the  trustee  must  accept  a  witness's  answer  as  correct  at 
onoe,  aad  cannot  cross-examine  him  under  section  27  of 
the  Bankruptcy  Act,  1888.  The  object  of  that  section  is 
to  enable  the  trustee  to  foroe  information  out  of  an  un- 
willing witness,  and  therefore  In  re  Purvie  cannot  be 
supported.  The  witness  cannot  escape  from  answering 
by  merely  alleging  that  the  property  in  question  is  not 
the  property  of  the  bankrupt^ 

They  also  cited  Ex  parte  EeynoUde,  80  W.  B.  651,  20 
Oh.  D.  294. 

The  witness  in  person  was  not  oallsd  upon. 

Lord  EsBXR,  M.B. — ^It  is  impossible  that  this  appeal, 
in  its  present  form,  should  succeed,  because  it  asks  for 
an  order  against  the  witness  that  he  should  answer 
certain  questions.  The  next  step  in  procedure  would  be 
to  ask  for  an  attachment  against  him.  Bat  the 
registrar,  on  his  refusal  to  answer  certain  questions, 
declined  to  order  him  to  answer;  there  was  no  final  refusal 
by  the  wit3ess,  and  he  ought,  therefore,  not  to  hare 
been  made  a  respondent  here.  It  is  saldi^  howerer,  that 
we  ought  to  niake  an  order  that  the  registrar  should 
haTc  allowed  the  questions  to  be  put.  Such  an  order 
cannot  be  made  against  the  respondent  to  this  appeal, 
and  the  appeal  must  be  dismissed. 

It  is  said  that  a  difficulty  was  created  by  In  re  Purvit, 
aad  it  is  suggested  that  Oave,  J.,  in  that  case  held  that 
the  registrar,  {n  the  examination  of  a  witness  binder 

a.)  Beported  by  SrxNOBa  L.  Hollahd,  Esq.,  Barrister- 
at-Law. 


section  27  of  the  Bankruptcy  Act,  1883,  was  bound  to 
accept  the  first  answer  of  the  witness,  and  oould  not 
allow  any  fuither  questions  to  be  put  with  a  view  of 
contradicting  that  answer  ;  that  oonsequentiy  a  witness 
could  not  be  crossed  examined  as  to  his  credit,  and  thste 
could  be  no  testing  of  the  witness  to  see  whether  he 
would  stand  by  his  answer.  Since  the  conrnftenoeoMnt 
of  this  argument  I  hd?e  spoken  to  Ostc^  J.,  and  he  says 
he  ii  astounded  at  the  supposition  that  such  was  the 
effect  of  his  Judgment.  He  meant  that  in  the  end  of 
examination  the  answers  of  the  witness  moat  be  ac- 
cepted. This  explanation  gets  rid  of  the  diiBoattiss 
presented  by  the  case  o(  In  re  Purvie.  As  to  the  piQ|Mr 
construction  to  be  put  upon  section  27  of  the  Bnknpbef 
Act,  1888,  we  hafe  reoei?ed  no  assistance  from  oooassl 
on  the  other  side.  It  is  not  necessary  for  us  to  pot  any 
construction  upon  that  section,  and  it  is,  tbarefon, 
better  that  we  should  not  do  so.  The  appeal  wffl  be 
dismissed,  without  prejudice  to  any  application  to  the 
registrar  for  the  further  examination  of  the  witness. 


Fat,  L. J.— This  is  an  application  made  under  i 
27  of  the  Bankruptcy  Act,  1883,  under  which  the  «mit 
has  power  to  examine  a  witeess  conceming  the  dsbfaiy. 
his  dealings  or  property.    The  power  to  esmriBs  ii 
▼ested  in  the  court,  and  the  witness  is,  therefore^  not  in 
the  poeition  of  an  ordinary  witness  called  1^  litigsiitib 
but  is  the  witeess  of  the  court.    The  praotioe  Is,  so* 
doubt,  for  the  court  to  allow  the  trustee  to  p«t  the 
questions.    No  doubt  the  power  of  examinntion  nnte 
this  section  is  not  a  mere  formal  one ;  it  is  a  power  tn 
examine  usefully  md  fruitfully.    And  the  examiBatSsn 
may,  perhaps,  go  as  far  as  the  tribunal  before  whom  it 
is  conducted  may  think  necessary.    In  this  onaa  Ike 
registrar  refused  to  put  the  questions,  and  the  wttnsssi 
therefore,  only  obeyed  the  instructions  of  the  oowC  fe 
not  answering,  and  this  application  is  that  the  wliai 
may  be  ordered  to  state  facts  in  answer  to  qneeliBV 
whioh  the  court  haa  not  allowed  to  be  asked.     It  is  ssH 
that  we  can  make  an  order  on  the  registrar,  bat  I  dsibt 
to  depert  from  the  terms  of  the  application.     TUs  It, 
therefore,  an  improper  applioation,  and,  withoat  fsltai^ 
ing  the  registrar^e  discretion  on  any  reccnsidaDBtkai  ef 
the  matter,  we  dismiss  the  appeal,  with  costs. 

Lopis,  LUr. — I  could  not  agree  with  In  re  Pmnrie  m 
repented,  but  I  do  agree  with  it  as  eixplaineil  hf 
Oa?e,  J. .  I  should  be  sorry  to  see  a  too  limited  ««• 
struolion  put  upon  section  27  of  the  Bankmpley  A0^ 
1883.  If  the  registrar  was  in  any  way  fettered  in  Iha 
exercise  of  his  discretion  by  In  re  ZVirvii,  our  deeJriss 
relie?ee  him  from  that  difficulty. 

Appeal  diemieeed. 

Solicitor  for  the  trustee,  Olarenee  SareomrL 
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Jan.  SOy  81 ;  Feb.  1,  6. 
TsvinEHT  V.  Welch,  (a.) 

Fau20r  and  purehaser-^Hut^and  and  vHf^^Beal  esM^ 
^f  ftHft-^Conveyance  by  husband  and  vn/e-^AehnoW" 
UifiaA  ly  urt/e — Otlmenhip  of  purchase-money — 
CbonlB  aetion — Fines  and  Beeoveries  Ad^  1883  (3  S: 

4iriB.4^e.  74X  m.  77,  79»  80,  89— Common  Pleas 

BaksefHUatry  Term^  1834. 

At  fki  dole  o/  her  marrioffe  (he  wife  was  owner  in 
fie  of  fstl  ed(Ue;  no  seUlement  was  esoecuied^  and  the 
profirtg  use  9horUy  afterwards  sold  hy  the  husband 
and  vife  for  £33,500,  the  laUer  acknowUdging  the  eon^ 
vqianee  ^fler  examinaiion  by  the  commissioners  in  the 
Mw/  wiy.  The  husband  received  £18,000  of  <Aa 
prndrnts-money  and  applied  U  for  his  own  purposes, 
andiifiGO  wu  inveated  to  meei  an  annuity^  the  trusts 
ef  ^residneiheroo/ being  dedared,  by  a  deed  of  even 
ieie  wWt  the  oomKyafice,  to  be  in  favour  of  the  husband 
and  wife  reepectivelyf  aeeording  to  their  interests  by  law 
/or  tibe  time  leLny,  The  husband  died  in  1884,  but  the 
aMmUant  wo  olive,  so  that  the  £5,500  was  still  out- 

HcU,  tM  Vie  Cemmon  Pleas  rules  for  the  examina- 

Usm  ef  wmried  tsmrnn  were  not'ultt^  tItm,  and  that  the 

^fsct  of  the  aamaiation  of  the  wife  and  her  aeknow' 

Udymeai  ef  Ue  emeeyanee  was  thait  s?ie  thereby  gave  up 

00  her  Hdtreat  in  the  property  and  in  the  purchan- 

meaey,  wffhe&t  honing  any  provision  made  for  her  in 

nkms;  thai  the  whole  punhase-money,  therefore^  bwame 

ikeeMitk  property  of  the  husband;  that  no  part  of 

ikUfiOO  ever  belong  to  the  wife,  so  that  it  never  was 

her  chose  in  action,  and  t?ie  doctrine  of  reduction  into 

ywimliw  did  not  apply ;  thai  the  declaration  of  trust 

M  aol  after  the  rights  of  the  parties  ;  and  thai  the  wife 

wee  not  aHOed  to  any  intereH  in  the  £5,500. 

S^eaileaae. 

aSawsen  ease  stated  bj  the  Sootoh  ooart  ander  the 

SS  &   23  IHot.  0.   63  for  the  opinion  of  the 

I  cooit  npon  certain  points  of  law  affecting  the 

iaa  of  the  proceeds  of  sale  of  real  estate  in 

AflMd,  and  the  chief  question  was  as  to  the  effect, 

spoB  aasle  bj  hnsband  and  wifei  of  an  acknowledgment 

t^teof  tfie  deed  of  conTcyance  under  the  Fines  and 

BmpfnieB  Act,  1833,  c.  74. 

In  1876  the  pursuer,  Mrs.  Tennent  (then  Mrs.  Yidler), 

im  entitled  in  fee  simple  to  an  estate  in  Shropshire 

oflsd  Ovorton,  and  negotiations  were  commenced  for  a 

■b  ol  the  estate  bj  her  to  Lord  Boyne. 

On  the  S4th  of  March,  1877,  she  married  a  Scotch 

of   the   name  of  Wdoh,  and  he  thereupon 

the  name  of  Tennent.     No  settlement  was 

I  between  Mr.  and  Mrs.  Tennent.    There  weie 

1  of  the  marriage,  and  in  1881  they  separated. 

l^ifotiallons  for  the  sale  of  0?eiton  were  continued, 

vd  on  the  S4th  of  July,  1877,  a  oonTeyanoe  thereof  was 

raraled  by  the  hnsband  and  wife,  i2fter  it  had  been 

^lyateywledged  by  the  latter  b^ore  two  commissioners. 

Xh«7  eeitified  that  she  was  of  full  age  and  competent 

Qudsntsiiding,  and  had  been  examined  by  them  apart 

&nn  hot  hnsband  and  freely  consented  to  the  deed,  and 

JtMy  further  stated  in  an  aflftdaTitthat  they  asked  her 

wbefher  she  intended  to  gi?e  up  her  interest  in  the 

«tate  witbont  having  any  proTision  made  for  her  in  its 

llace,  and  that  she  replied  in  the  afflrmati? e. 

The  pnxehase-money   was    £88,500,  of   which    the 

1  raoeifed  £18,000,  and  £5,500  was  infested  to 


i^)  Reported  by  H.  0.  Bonny  Esq.,  Barrist<^-at-Law« 


meet  an  annuity  charged  on  the  estate.  A  declaration 
of  trust  of  the  £5,500  was  executed  whereby  the  residue 
of  the  fund  was  to  be  held  in  trust  for  the  husband  and 
wife,  their  executors,  administrators,  and  assigns,  accord- 
ing to  their  rights  and  interests  therein  as  by  law  from 
time  to  time  for  the  time  being  determined  or  regulated. 

The  Scotch  action  was  begun  in  1883  by  Mrs. 
Tennent  against  her  husband,  claiming  repayment  of  the 
£18,000,  and  a  declaration  that  she  was  entitled  to 
the  £5,500  on  failure  of  the  annuity. 

The  husband  died  on  the  8th  of  October,  1884,  and 
the  action  waa  continued  against  his  executors  and 
general  disponee.    The  annuitant  was  still  lifing. 

The  Scotch  court  referred  the  following  questions  for 
the  decision  of  the  Chancery  DiTision  of  the  High  Court 
of  Justice. 

1.  Whether,  at  the  date  of  the  marriage,  there  waa  a 
Talid  contract  for  the  sale  of  O? erton  P 

2.  Whether  such  contract  operated  as  a  oonfcrsion 
of  the  estate  into  personalty  P 

3.  Whether  such  contract  was  a  chose  in  action  f 

(In  the  e?ent  of  the  court  holding  that  there  was  no 
contract) 

4.  What,  after  their  marriage,  were  the  respeotifc 
rights  and  interests  of  the  pursuer  and  the  original 
defender,  as  the  husband  of  the  pursuer  by  the  law  of 
England  in  the  estate  of  Of  ercon ;  and  were  these  rights 
or  intereste,  or  either  of  them,  saleable  by  them  or 
either  of  them,  and  on  what  conditions  P 

5.  On  the  con?eyance  of  the  estate,  what  were  the 
original  defender's  right  and  interest  by  the  law  of 
England  in  the  price  thereof ;  and  did  such  right  and 
interest  in  the  price  pass  to  the  original  defender  by  the 
said  confeyanee  or  by  his /us  mariti  ? 

6.  Whether,  under  the  trusts  of  the  declaration  of 
trust,  the  pursuer  is  entitled  absolutely  to  the  said  sum 
of  £5,500,  she  having  survived  her  husband,  or  whether 
she  is  otherwise  entitled  to  it  as  a  chose  in  action  not 
reduced  into  poesession  by  the  husband  during  his 
coverture. 

The  defender's  case  was  opened  first,  as  the  onus  waa 
upon  him  to  establish  the  contract  and  conversion. 

Jtigbyj  Q^G,,  and  C  B,  MaeLaren,  for  the  defender 
(after  arguing  that  there  was  a  contract  for  sale  at  the 
date  of  the  marriage).— The  effect  of  the  examination 
of  Mrs.  Tennent  by  the  commissioners,  and  of  her 
acknowledgment  of  the  deed  of  conveyance,  was  to 
preclude  her  from  claiming  any  settlement  or  provision 
out  of  the  fund:  Fines  and  Recoveries  Act,  1833,  s.  77 ; 
Common  Fleas  Bules,  1834;  Shelford's  Keal  Property 
Statutes,  p.  400.  Therefore  the  purchase-money  be* 
longed  to  her  husband,  and  the  £5,500  was  not  her 
chose  in  action*  It  never  formed  part  of  her  personal 
estate.  There  is  nothing  unreasonable  in  her  agreeing 
to  this,  as  the  ownership  of  Overton  was  changed  at  the 
marriage,  and  her  husband's  life  estate  waa  probably 
worth  more  than  her  reversion. 

Marten,  Q.O.^  and  J7ir«f.— The  acknowledgment  only 
protected  the  purchaser  ;  it  did  not  prejudice  the  wife's 
rights  aa  against  the  husband.  The  Common  Fleas 
Rules  are  idtrd  vires :  sections  80,  89.  At  all  events 
she  was  entitled  to  a  settlement  out  of  such  part  of  the 
purchase-money  aa  represented  her  reversion.  The 
£5,500  was  her  c^e  in  action,  and  was  not  reduced 
into  possession  by  the  husband,  and  bo  it  is  now  hers  by 
survivorship; 


Bigby,  Q.O,^  replied. 


Cur,  adv.  vtdt. 


'  Feb.  6.— Kat,  J.,  held  that  there  was  no  completed 
contract  at  the  time  of  the  marriage,  and  continued :— - 
Aiiuming  that  no  valid  and  binding  contract  for  the  sale 
of  Overton  had  been  entered  into  before  the  marriage. 
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fhcM  was  no  such  omitnct  until  the  ooBteaFaiice  vas 
ezecnted ;  and  the  next  question  ie.  What  waa  the  tlBnt 
of  that  oonTegranoe  P    By   aeetioa  77  of  tha   3    &  4 
Win.  4,  c  74»  liln.  Tennant  was  enabled  by  dead  to 
diapoie  of  the  0? exton  estate  as  folly  and  effectuaUy  as 
she  conld  do  if  she  were  a /erne  icht  "  sa?e  and  exospt 
that  no  ^nch  disposition    •    •    •    shall  be  valid  and 
eifectaal  unless  the    husband  concur  in  the  deed  by 
which  the  same  shall  be  effected,  nor  unless  thodeed  be 
acknowledged  by  her  as  hereinafter  directed."    By  aoe- 
tion  79  the  deed,  upon  her  ezecutiog  the  same,  or  after- 
wards, 18  to  be  "  produced  and  acknowledged  by  her  as 
her  act  and  deed "  before  a  judge,  master  in  Chancery, 
or    commiaeioners,    who,    before    they    recei?e   such 
acknowledgment,  are  to  '*  examine  her  apart  from  her 
husband  touchiug  her  knowledge  of  such  deed,  and  shall 
ascertain  whether  she  freely  and  voluntarily  consents  to 
such  deed "  ;    otherwise  they  are  not  to  permit  the 
acknowledgment,  and  the  deed,  as  to  her  executbn,  is 
void.    Section  84  gives  forms  of  a  memorandum  and 
certificate  of  acknowledgment,  and  section  89  provides 
that  the  Court  of  Common  Pleas  shall  make  orders  and 
regulations  touching  the  mode  of  examination  by  com- 
missioners, and  so  on.    Bulea  were  made,  the  3rd  of 
which  provides  that  the  commissioners  shall  inquire  of 
every  mairied  woman,  separately  from  her  hutbaind  and 
from  the  solicitors  concerned  in  the  transaction,  whether 
she  intends  to  give  up  her  interest  in  the  estate  to  be 
passed  by  such  deed  without  having  any  provision  made 
for  her  in  lien  of,  or  in  return  for,  or  in  oonsequenoe  of 
her  BO  giving  up  such  interest,  and  where  such  married 
woman,  in  an&wer  to  such  inquiry,  shall  declare  that  shs 
intends  to  give  up  such  her  intereat  without  any  pro- 
vision, and  the  commissioners  shall  have  no  reason  to 
doubt  the  truth  of  such  declaration,  and  shall  verily 
believe  the  same  to  be  true,  then  they  shall  proceed  to 
receive  the  acknowledgment ;  but  it  it  appears  to  them 
that  it  is  intended  that  a  provision  is  to  be  made  for  the 
married  woman,  they  are  not  to  take  the  acknowledg- 
ment until  the  provision  has  been  actually  made  or  the 
terms  of  it  reduced  into  writing,  which  they  are  to  verify 
by  their  signatures. 

In  this  case  all  thoae  ceremoniea  aeam  to  have  been 
strictly  observed,  and  Mrs.  Tennant  did  not  require  any 
provision.  The  effect  of  the  conveyanoe  vraa  to  oonvert 
the  estate  into  peraonalty  upon  the  exaontion  of  the  dead. 
Supposing  the  pattiaa  to  have  been  domiaOed  in  Bug- 
land,  it  would  follow  from  the  mare  fact  of  such  eon- 
version  that  the  husband  by  bis  marital  right  would  be- 
come entitled  at  onoe  to  whatever  interest  the  wife 
might  have  in  such  personal  praperty.  But  after  making 
such  acknowledgment  and  dedhiing  any  provision  out 
of  the  purchase-money  or  otherwiae,  it  is  difBoult  to  see 
how  the  wife  could  have  any  possible  interest  in  such 
purobaae-mon^.  The  land  could  not  have  been  een- 
vertsd  into  money,  even  aa  to  the  wife's  interest  in  it, 
without  the  concurrence  of  the  husband  in  the  deed, 
not  merely  because  he  had  an  estate  in  the  property  in 
his  marital  right,  but  because  the  statute  expressly 
makes  his  concurrence  an  easential  requisite  to  any  dis- 
position  by  the  wife.  The  husband  might  have  con- 
veyed  away  the  life  estate  which  he  acquiied  by 
marriage  in  the  wife's  land  without  her  joining  or  con- 
senting; Co.  litt,  826a  (n);  Boherimm  v.  Norrii, 
11  Q.  B.  916.  But  the  wife  is  in  a  different  position. 
She  could  not  convey  or  bind  in  any  way  such  interest 
as  she  had  in  the  pioperty  unless  the  husband  concurred  in 
the  deed.  Consequently,  when  the  sala  by  husband  and 
wife  of  the  wife's  land  has  taken  place,  if  it  is  oom- 
petent  to  inqiure  on  what  condition  the  huaband  gave 
his  concurrence,  it  seems  impossible,  where  the  wife  haa 
refused  any  proviaion  on  her  separate  examination,  to 
come  to  any  other  conclusion  than  that  the  purchase- 
money  was  to  belong  altogether  to  the  husband,  and 
that  the  wife  was  not  to  have  any  interest  in  it  either  at 


law  or  in  equity.  If  she  oo«Ud  afterwards  saseit  a  zi^t 
to  any  intereat  in  it,  her  refusal  of  a  proviaion  would  be 
altogether  nugatory. 

The  statute  and  the  rules  obviously  intend  to  pat  bar 
in  the  posit  ien  that  she  osay  decline  to  execute  the  M, 
and  the  oommisaionera  may  prevent  her  ezaentton  « 
may  refuae  to  reeeive  the  aoknowledgneDt  whioli  ilona 
Qould.  make  her  execution  valid  if  a  provisioa  ii  not 
made  for  her  in  case  she  desires  it.    As  to  ao|pv* 
chase-money  actually  received  by  the  huabaad,  it  ii 
impoaaible,  after  declining  any  proviaion,  that  aba  eontt 
awert  any  daim  against  this,  but  it  haa  been  vtfpA 
that  the  same  considerations  do  not  apply  to  the  15,500 
which  was  set  apart  to  answer  the  annuify.    The  trmti 
of  this  were  dedaied,  by  a  deed  dated  tdie  24Ah  of  Ja]f, 
1877,  to  be,  out  of  the  inoone  to  pay  the  aanniti  of 
£200,  and  next  the  ooata  of  the  trasteea,  and  the  zaadoa 
of    the  income  to    Mr.  and    Mrs.  Tennent,  or  thfli 
executors,  adndniatratora,   and   aasigns,  sccoidio|  t» 
their  righto  ct  intereato  therein  aa  by  law  from  Ubm  to 
time  for  the  time  being  determined  or  regalatad,  Nd 
after  the  death  of  the  annnitaat  the  oapital  wsi  ta  bi 
applied  in  payment  of  auooasaion  duty  and  ooit^ai' 
the  rssidne  was  to  be  in  trust  for  Mr.  and  Meb.  T«aai^ 
their  exeeutois,  adminiatratora,  and  aaaignsi  mufiH 
to  their  righto  or  interesto  therein  as  by  law  ^'^^ 
to  time  for  the  time  being  determined  oi  >^P>^ 
Mrs.  Tennent  having  survived  her' husband  and  to 
annuitant  having  also  aarvived  him,  the  qasitwtj' 
whether  ahe  is  entiUed  to  this  money  either  aadflf  in 
proviaiona  of  this  deed  or  as  a  ckote  i»  oMm  not  »> 
duced  into  possession  by  the  huaband  in  his  UfctiM 
The  deed  merely  preaervea  suoh  righto  aa  ahs  aiip 
have  aceording  to  law,  and  obviously  did  not  latanA^ 
confer  upon  her  any  light  if  in  lav  ahe  had  none.  W 
only  right  in  law  which   ahe    could   have  wsoM  f 
on  the  supposition  that  thia  £S^W>  was  hat  f^^ 
action  not  reduced  into  possession  by  the  hnsbaad. 

In  order  to  osake  thia  out  it  is  eaaantial  to  A<wJ* 
it  was  a  cAoae  in  adion  originally  beUmgiag  ^  ^  ^ 
This  certainly  was  not  the  case  aa  to  thewfaslsal» 
Some  part  of  it  was  the  purchase- money  of  tha  bat* 
band's  freehold  interest  in  his  wife's  reid  pcqp«^ 
Some  part  also  must  be  treated  as  the  pries  ^^,^ 
mitting  the  wife  to  sell  her  interest  by  codciiib|I|^ 
the  conveyance.  How  can  it:  be  ascertained  hov  vw 
ol  it  was  the  wife's  choae  in  aetion  f  Thess  ***J^ 
tions  seem  to  me  to  throw  light  on  the  intsntioD  dvt 
Act  and  rules.    Suppose  all  the  purohase-moD^T  '* 


been  left  outotonding  on  securities  by  way  of  fflongV 
given  to  the  purohaaer,  the  question  would  be  tha  ^''^ 
Could  the  wife  surviving  the  husband  claim  ^^ 
or  any  part  of  it  against  his  executor  P    The  ^''^^ 
suoh    claim   would  be,    ••When    you  were  *P^]fS 
examined  yon  relinquished  all  claim  to  a  p*"**"^^ 
of  the  purchase-money  or  otherwise.    The  d^  ^^ 
make  such  purchase-money  the  absolute  propartT ^^ 
husband.    Your  right  by  survivorship  is  only  to  *  ^ 
ifi  action  which  belonged  to  you,  and  which  7^^*rL 
band,  by  hia  marital  right,  might  have  ^^^^^^^^ 
possession,  but  did    not;   but  the  indefinite  t»^*^ 
which  yon  had  in  this  purchase-money  you  <p*W^^ 
linquished  by  dodining  to  claim  any  9^^^^^"^^^^ 
therefore  no  part  of  this  money  ever  was  your  »*^  * 
adion:'    The  truth  aeems  to  me  to  be  that  one  of  ■• 
eoaential  purposea  of  the  separate  examination  of  ns 
wife  ia  to  ascertain  what  is  the  bargain  betireen  ^^rr 
the  husband— that  is,  whether  the  purohase-monsy  in" 
belong  to  him  or  not.    If  she  declines  to  have  ^7  ^ 
vision  made  for  her,  the  arrangement  moat  be  that  «"• 
givea  up  to  her  huaband  all  claim  upon  thepa«*g| 
money,  and  the  doctrine  of  reduction  into  poaacrfw" 
doea  not  apply.  ^ 

For  these  zeaaona  I  am  of  opinton  that,  nndacva 
circumstances  of  this  case,  the  £5,500  cannot  be  twt>» 
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HioK  OorsT. 


as  a  ehoae  in  aetian  to  which  the  wife  is  entitled,  bnt 
ftal^  if  the  dondflae  of  the  hnaband  and  wife  had  been 
Ai^iah»  the  whale  wonld  now  heikmg  to  the  exeentor  of 
thehnaband. 

It  waa  Kgnad  that  if  tfaia  he  the  effect  of  the  rulea 
Bade  hj  the  Goaunon  Flaae  they  are  Mrd  vire$.    That 
iBBetaay  epinien.    By  aeotlon  89  the  oonrt  waa  to  make 
idea  "toneldnf  the  mode  of  examination.'*    By  aeotion 
80  te  eonuniaaioaen  aie  to  examine  tlie  wife  apart  fcom 
har  hnAaad  aoaehiag  her  knowledfe  of  anch  deed,  and 
ahBttaawiihifn  whetlMr  ahe  ffeely  or  volontari^  eonaenta 
te  meh  deed.     Theaa  mattera  eonkl  not  be  aaeertained 
■fttetorilj,  if  at  aD,  without  bringing  it  olaarly  before 
ttaadaiaf  tlie  wiarned  woman  tbat  aliB  night  totiat  on 
haviaga  ftoviafon  made  for  her  omt  of  the  porobaae- 
ixn^tweiiienriae,  before  ahe  eoneonted  to  ezaontlon, 
and  the  qneetjona  which  the  eommiaaionan  are  by  the 
nlM  dimcUid  to  pnt  are  apt  for   thia  poqpoae.    The 
■mm  to  the  ^neationa  muat  be— (1)  At  the  date  of 
hw  waniage  to  the  original  defendce— namely,  Haieh 
H  1877--nD  valid  or  binding  eontraet  of  aale  of  Orerton 
had  been  entaced  into  by  or  on  behalf  of  tiie  pmaoer  aa 
madBsand  JmuA  Boyne  or  hia  tenateea  aa  pnrahaaera. 
nil  aaakm  it  imneeeaaary  to  anawer  qoeatfena  2  and  3. 
The  wwanfifling  qwmtiona  I  anawer  thma :— (4)  After  the 
manligetheeatate  of  Orerton  balenged  tollBbTennent 
^tmabaflaaibieat  to  a  freehold  eatate  of  the  baaband 
HMnhi  danag  the  eontinaanoe  ef  the  eovertoie  (Oo. 
Utt.  ma  (m);  Moberimm  ▼.  Narrii,  11  a  B.  916); 
If)  tem  ngfatamd  intereata  were  aaleaUe  by  them,  aa 
to  the  hiabaod'a  eatate,  without  the  eonoanenoe  of  the 
vib  (A,);  aa  to  the  wife's  eatate,  only  with  the  coaour*- 
MHiof  Iha  hoabaad  in  aa  aekaowledged  deed  under 
Ihe  emtfCiaaa  impoeed  by  8  *  4  WilL  4,  o.  74,  and 
Utiaiav  fbBEeaader  to  which  I  hare  referred :  (6)  on 
tto  eaarayaiiee  of  the  estate  by  the  deed  of  July  24, 
1877,  the  original   defender  by  the   law  of  Ikigland 
haaanm  abanlnteiy  entitled  to  tbe  price  theceof,  each 
^t  aad  iaftflieBt  in  the  price  peaaed  to  bim  by  the  oon- 
l  t^tlM  refuaal  hy  the  wife  upon  her  aepaiate 
I  of  any  proriaion,  rather  than  by  the  fus 
:  and  (7)  for  tiie  aame  reaaona  under  the  truata  of 
ttthimtase  cr  truat  deed  of  July  24, 1877,  the  pnrauer 
k  Ml  «titled  by  the  Uw  of  Ea^and  to  the  aam  of 
^VOO,  either  aa  having  aurrived  her  huaband  or  aa  a 
CM  it  ocfiofa  not  reduced  into  poaaeaaion  by  the  hus- 
MBtAnin^  Iftia  coTcrtnre. 

C  Turner;  Trinden  it  Oo. 


OhBa.DlT* 
Kay,  J. 

SiSLAH     7oTnfn>BT 


{ 


Bee.  2. 

GOOD- 


AKD  ENGnrBEBma  Co.  v. 

I  FELLOW,    (a.) 

iWbal  In/rwngemeni—Dieclaimar — Temu  upon  which 
ttwip  wiil  ie  given  to  apfly  fvr  leaftt  to  amend  ipeci- 
fntton  hy  dtadaimer — CoeU'-^PatenUf  Deeigne,  and 
Tnde^Mearke  Actj  1883  (48  dk  47  Fid.  c.  57),  a.  19. 

It  flainiiffe]  in  an  aeiion    for    infringement  of 

I       /rtiwf»  applied  to  the  court  for  liberty  to   apply  at 

I      ttr  iafani     Ofiee    for   leave    to    amend   their    epeei- 

I      JkdSen  hy  teay  of  disclaimer.     The  pieadinge  in  the 

oettba  had  been  completed,  and  they  aehed  that  the  co$t$ 

^mtek  pmt  thereof  as  mighi  be  used  at  the  trial  of  the 

mBfoa  wtiignm  oe  ivatrvatf* 

BeH  &a€  Uberiy  ought  to  be  granied  upon  the  terms 

:  %at  fie  pUdnUfi  should  pay  the  costs  of  the  appUoadion 

md  Use  aaeft  of  and  ooaaeiafied  by  ihs  amendmmU;  tfuxt 

lAplaisMjfk  emddefmsdavds  should  ham  loam  to  amend 


li-) 


by  H.  €•  BorxB,  Eaq.,  BanlAer-at-Law. 


their  pleadinas  ;  that  the  plaintiffs  mud  undertake  forth^ 
ufiih,  after  disdaimer^  to  amend  their  pleadings,  can- 
fining  the  action  to  the  amended  nedfieation^  or  to 
consent  to  the  adion  bdng  discontinued,  with  coHts  ;  and 
that,  in  the  event  of  the  €u!tion  proceeding,  aU  dher  queS" 
tions  of  costs  should  be  reserved. 

Motion. 

Thia  waa  an  application  by  the  plaintiiBi  in  an  action 
for  infringement  of  patent  for  liberty  to  apply  at  the 
Patent  Ofllce  for  leaye  to  amend  their  apedflcatlon  by 
way  of  diaolaimer,  and  the  queatioa  waa  apon  what 
terma  the  motion  ahould  be  granted. 

The  atatementa  of  claim  and  defence,  aad  the  reply  in 
the  action,  had  been.  dellTered,  and  the  pleadings  eom- 
pleied  and  doaed,  with  the  exception  of  joinder  of 
issue. 

Meanwhile,  in  another  action  by  the  plaiatiila,  the 
second  claim  of  their  apecifloation  had  been  held  by 
Stephen,  J.,  to  be  InTalid. 

They  now  mored  for  liberty  to  apply  for  leave  to  amend 
their  apeoiiication  by  atrlking  out  the  aecond  claim 
thereof  and  making  anoh  other  alterationa  aa  ahould  be 
rendered  neoeaaaiy  thereby,  upon  tbe  terma  d  the 
plaintilfa  paying  to  the  defendaata  all  the  eoata  inanned 
in  the  action  in  relation  to  the  mattera  propoaed  to  be 
atruck  out,  or  upon  aueb  other  terma  aa  the  oouii  rfieald 
aee  fit  to  impcae,  and  that,  pending  auch  application  or 
further  oider,  all  further  proceedinga  might  be  atoyed. 

Sir  B.  E.  Webder,  A.G.,  Aston,  Q.C.,  and  Oarpmad, 
for  the  plaintiffls.— We  do  not  object  to  a  aimilar  order 
to  that  made  in  JWes  Vesta  Oo,  ▼.  Bryant  db  May^  35 
W.  R.  287,  34  Oh.  D.  468,  except  to  thia  extent,  that  we 
ought  not  to  be  ordered  to  pay  the  coata  now  of  any 
part  of  the  pleadinga  that  may  be  uaed  at  the  trial  of 
the  action :  Singer  w,  Stassen,  1  Rep.  of  Pat.  Oaa.  121. 

MouUon,  Q.a,  and  W.  JL  Bousfidd,  for  the  defend* 
ants,  aiigaed  that  they  ought  to  hare  all  the  costs  of  the 
action  ap  to  the  diaolaimer  in  any  event,  and  asked  tor  a 
aimilar  ovder  to  that  in  Fusu  Vesta  Oo,  r.  Bryant  A 
May. 

Sir  B.  K  Webster,  in  reply,  referred  to  AUen  ▼ 
2>otdton,  4  Jtep.  of  Pat.  Oaa.  377. 

Kat,  J. — ^Tbis  case  differs  from  the  Fusee  Vesta  case 
in  this  respect,  that  in  the  Fueee  Vesta  case  refy  little 
had  been  done,  but  here  I  am  told  that  the  pleadings  are 
completed,  and  that  nothing  remains  but  to  prepare 
the  evidence  and  bring  the  case  on  for  trial.  Now 
since  thia  action  was  begun  there  has  been  a  trial  against 
another  alleged  infringer  of  the  patent  before  Stephen, 
J.,  and  he  has  decided  that  this  patent,  aa  to  one  of  ite 
claims,  is  bad.  Of  course  that  makes  the  patent  bad 
altogether,  and,  of  couraa,  if  that  decision  is  acquiesced 
in  and  not  reversed,  this  action,  when  it  comes  on  for 
trial,  must  fail.  Now  the  queetion  ia,  what  is  right  to 
be  done  when  the  application  is  made  to  the  court  for 
liberty  to  apply  for  leave  to  diadaim  that  part  of  the 
patent  whicdi  Stephen,  J.,  says  ia  bad,  and  on  what 
terma  that  leave  ought  to  be  granted  F  In  the  Fusee 
Vesta  east,  veiy  little  having  been  done,  I  thought  that 
one  of  the  terma  ought  to  be  that  all  the  costs  up  to 
the'time  of  the  disclaimer  should  be  paid  by  the  plain- 
tiif;  bnt  I  did  not  think  that  he  ought  to  have  the 
expense  of  issuing  a  new  writ,  so  that  I  allowed  him  to 
amend  on  certain  terma,  aa  very  few  proceedings  had 
been  token,  and  to  proceed  upon  the  patent  as  amended 
by  the  disdaimer. 

Now  in  this  case  I  have  to  aee  what  are  the  proper 
terma  to  be  impoaed  where  a  good  deal  haa  been  done, 
and  I  think  it  would  be  quite  right  that  the  plaintiita 
ahould  eventually  pi^  aU  the  coete  of  thia  action  up  to 
the  time  of  the  diaolaimer,  except  only  ao  far  aa  the 
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proceedings  in  the  action  may  be  utilized  for  the  pur- 
pose of  the  trial  npon  the  lea? e  to  amend  which  I  pro- 
pose to  giye,  in  case  the  plaintiffs  should  succeed  at  the 
trial.  Supposing  leafe  is  gi? en  to  amend  by  disclaimer^ 
and  the  action  goes  on  to  trial  upon  the  amended 
record,  it  may  be  that  the  plaintiffs  on  that  amended 
record  will  succeed.  So  that  they  will,  and  the  defend- 
ants will  also,  haTC  the  advantage  of  using  all  these 
pleadings  for  the  purpose  of  the  action  as  altered.  Then 
so  far  as  these  pleadings  are  proper  for  the  amended 
case  the  plaintiff  ought  to  get  the  costs  of  these  pro- 
ceedings, and  so  far  as  they  are  not  useful  the  court 
will  make  them  pay  the  costs.  The  effect  of  that  will 
be  that,  if  the  proper  distinction  is  made,  instead  of 
putting  both  parties  to  the  expense  of  a  new  statement  of 
claim,  a  new  defence,  and  a  new  reply,  I  shall  enable  both 
of  them  to  use  for  the  purpose  of  the  action  the  pleadings 
now  put  in  subject  to  any  amendment  that  may  be 
thought  proper.  Therefore,  I  gifc  the  plaintiffs  leaTC 
to  amend  their  writ  and  fttatoment  of  claim,  and  if 
necessary  the  reply  after  they  haTe  put  in  a  disclaimer, 
and  I  gife  leave  to  the  defendants  also  to  amend  their 
defence,  and,  that  having  been  done,  I  think  I  must 
impose  this  other  term,  that  the  plaintiff  must  under- 
take forthwith,  if  he  means  to  go  on,  to  amend  the 
action  by  stating  the  disclaimer,  founding  it  simply 
upon  the  specification  as  amended,  or  consent  to  the 
action  being  discontinued  with  costs.  Now,  subject  to 
that,  the  right  order  will  be  to  reserve  the  costs  ac- 
cording to  the  result,  and  if  I  have  to  deal  with  it  I 
shall  certainly  not  forget  the  intimation  I  have  now 
given  as  to  the  mode  in  which  the  costs  should  be  borne. 
I  do  not  intend  by^tbis  order  to  prejudice  any  of  the 
rights  of  the  paities. 

The  order  made  was  to  the  following  effect :— Appli- 
cation granted ;  the  plaintiffs  to  pay  the  coste  of  this 
application  and  the  costs  of  and  occasioned  by  the 
Bmendment ;  the  plaintiffs  and  the  defendants  to  be 
allowed  to  make  all  necessary  amendmente  of  their 
pleadings  after  disclaimer;  the  plaintiiEs  to  undertake 
forthwith  after  the  disclaimer  to  amend  their  pleadings 
confining  the  action  to  the  amended  specification,  or  to 
•ooneent  to  the  action  being  discontinued,  with  costs  to 
be  paid  to  the  ^lefendants ;  in  the  event  of  the  action 
proceeding  all  other  questions  of  coste  to  be  reserved. 

Solidtero,  Wilson,  Brisiow;  A  Carpmael;  Sharpe, 
J?arkerB,  dk  Co, 


Ohan.  Div. 
North, 


Div.l 
•  J.  J 


Jan.  13. 


In  re  Balkis  Consglidaisd  Co.  (a.) 
-Oompany^Trans/er  of  iharea^Deed^-^Seal^Validiiy. 

By  the  ariide$  of  a$$oci<Uion  of  a  company,  transferi 
'Of  U$  shares  were  to  be  made  by  deed.  A.,  a  sharehOder, 
deposited  certificates  of  certain  of  its  shares  with  B.,  to 
secure  a  loan,  and  also  signed  and  handed  over  to  B,  a 
Uank  transfer  of  the  shares.  There  was  no  seal  or 
wafer  on  the  transfer  oppoeOe  to  A.'s  signature,  but  only 
a  circle  printed  on  the  paper  inclosing  the  words  "  Place 
Jor  a  seal.*'  The  document  purported  to  be  attested  by  a 
witness  as  having  been  ** signed,  sealed,  and  delivered" 
in  his  presence,  but  there  was  no  evidence  proving  that 
the  document  was  signed,  sealed,  and  delivered  as  a  deed. 

Held,  thai,  in  the  absence  of  euch  evidence,  the  printed 
iirde  inclosing  the  words  "  Place  for  a  seal,'*  did  wit 
Bupply  the  place  of  a  seal  socisto  make  the  document  a 
deed,  effectual  to  pass  the  shares. 


<a.}  Beported  by  J.  Tbustbam,  Esq.,  Barrister-at-Law. 


Motion. 

The  articles  of  association  of  the  BalUs  Oonsolidiited 
Go.  provided  that  transfers  of  the  shares  of  the  oomptay 
should  be  made  by  deed. 

In  April,  1887,  A.  J.  Amott,  a  shareholder  of  Hks 
company,  deposited  the  certificates  of  455  shares  with 
his  broker,  F.  Barnard,  to  secure  the  balance  of  his 
account,  and  at  the  same  time  signed  and  haadad  to 
him  a  blank  transfer  of  the  455  shares. 

In  June,  1887,  F.  Barnard  filled  up  the  blank  tuni. 
fer  with  the  name  of  L.  Lehmann  as  tranaltaree,  and 
deposited  the  certificates  and  the  transfer  with  him  al 
security  for  a  loan. 

In  October,  1887,  F.  Barnard  sold  the  shares,  and  L. 
Lehmann,  as  transferee,  executed  the  tranafor  and 
sent  it  to  the  offices  of  the  company  for  reglatntton  to 
enable  F.  Barnard  to  complete  the  aale. 

Thereupon  A.  J.  Amott  gave  notice  to  the  oompaay 
not  to  register  the  transfer  of  shares  on  the  grouad 
that  his  signature  to  the  transfer  had  been  improperly 
obtained.  He  also  alleged  that  at  the  time  of  the 
deposit  with  L.  Lehmann  there  was  nothing  due  ftms 
him  (Amott)  to  F.  Bsroard,  and  that  F.  Bamaid  M 
no  authority  to  make  the  deposit.  The  company  aho 
received  notice  that  the  transfer  by  A.  J.  Anwtt  bed 
been  executed  in  blank. 

This  was  a  motion  by  L.  Lehmann  under  the  Mi 
section  of  the  Companies  Act,    1862,   to    rectify  tiba 
registrar  of  shareholders  of  the  company  by  subatltst- 
ing  hiB  name  as  the  holder  of  the  455  shares  standiig 
in  the  name  of  A.  J.  Amott. 

On  the  production  of  the  tranfer  by  A.  J.  Amott  fa 
court,  it  appeared  that  there  was  no  seal  or  wafer  fa 
the  place  of  a  seal  opposite  to  his  signature,  bat  roinl^ 
a  circle  printed  on  the  paper  and  inclosing  tbe  wonll 
**  place  for  seaL"  The  document  was  atteeted  by  a 
clerk  as  having  been  **  signed,  sealed|  and  deliveied'  it 
bis  presence  by  A.  J.  Amott ;  bnt  no  affidavit  by  Ai 
attesting  witness  was  produced  on  the  motion*  Ih^t 
was  an  affidavit  by  F.  Barnard  to  the  effect  that  A.*^ 
Amott,  in  exeeuting  blank  traafers  of  shares,  invaiidMy 
put  his  finger  on  the  place  for  the  seal  and  ealdy*! 
deliver  this  as  my  act  and  deed,"  and  an  aflUavit  If  ' 
A.  J.  Amott  denying  that  he  invariably  did  ao« 

CozenS'Hardyf  Q.C.,  and  Oroswenor  WoocU,  for  ttm 
summons.— The  transfer  by  Amott  was  effeetaal  to 
transfer  the  shares.  It  was  complete  and  valid  oa  tta 
face  of  it.  In  order  to  conatitute  the  sealing  of  a  40tM 
it  is  not  neoeseary  that  wax  or  a  taper  should  be  asa^ 
but  only  that  there  should  be  an  intention  to  seal  md 
deliver  the  document  as  a  deed. 

They  referred  to   In  re  SandHands,  19  W.  B.  641» 
L.B.6  a  P.  411;  TaylerY.  Great  Indian  PimmimUssr 
Bailway  Co.,  7  W.  R.  737, 4  De  G.  &  J.  559;  JImnitr  w. 
Walters,  SO  W.  B.  218,  L.  B.  7  Oh.  App.  li. 

Higgins,  Q.C.,  and  Boome,  for  A.  J.  Amott. — Tba 
roles  of  the  oompany  require  that  transfers  of  abavaa 
should  be  made  by  deed,  and  the  transfer  by  Amott  1M 
not  effectual,  as  it  had  not  been  sealed,  and  therotoBl 
was  not  a  deed.  The  fact  of  a  cirde  printed  on  tkl 
paper  indoeing  the  words  "  place  for  a  seal "  iadUaetef 
an  intention  that  a  seal  should  be  placed  there,  but  tid 
was  not  done. 

Cookson  Crachanthorpe,  Q.C.,  and  O,  P.  iicscdanmdBi 
for  the  oompany,  asked  for  coste. 


NoBTH,  J. — ^I  am  unable  to  give  a  dedsioia 
materials  before  me  in  this  case.    There  ie  is< 
the  transfer  by  Mr.  Amott,  bnt  merely  a  romul 
with  a  blank  in  the  middle,  in  which  are  tlte 
"  place  for  a  seal.'*    The  applicant's  case  is  thst  a 
ment  was  handed  to  him  wbidb,  on  the  face  of  ft^ 
complete  and  valid  transfer.    Looking  at  the  ^**i^,,.,^^ 
am  not  satisfied  that  the  dooament  was  handsi^  owoc  1 
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In  bb  Mills'  TBirsTs.— In  bb  Bowbi. 


High  Ooubt. 


AiDottaealed  and  deUveied  as  ble  dead.  In  the  oase  of 
h  ft  SamUlandi  the  qnsstioii  for  dedsioii  was  not 
fkOer  the  doeoment  in  qnettion  was  a  deed,  bat 
iheflMrttwastobeteoeifedandflledasadeed  aoknow- 
Ugid  bf  manied  women,  and  the  ooort  held  that  there 
maozBison  why  it  shoidd  not  be  so  filed.  I*  am  not 
■tiififld  that  the  transfer  was  intended  to  be  sealed  by 
ifBott;  sad  onder  the  eifonmstanoes  I  mnst  dismiss 
Oe^^iostion. 

IMosdtoBtssei. 

Sflfidton,  M.    Abrdhami   Jb    Co.;   A.    Pulbrooh; 
Stnttos,  M^arJ,  Ddie,  A  UTewman. 


In  re  ICillb'  T&itsts.  (a.) 

C^fjfkl^DevoUaion— Death  of  $6h  tnuke  Mween 
emmatcgmeiU  of  Oonveyaneing  Act,  1881,  and  pasting 
^  C^nkM  Aei,  ISSl'-Oonveuancing  Ad,  1881  (44 
4  45  Vid.  e.  41),  «.  SO^OopyhM  Ad,  1887  (50  A  51 
F«.€.13)..,«. 

A  aoU  pKmmmg  trusiee  of  eopyholdt,  who  foaa  tenant 
oai^trart  rolh,died  in  1884.  ffU  exeeuiore  had  not 
leak  odmitfed  teMtats  to  the  property  before  the  paesing 
o/tteCewWdild,1887.     ^    '^  ' 

Bddfikai,  onikepaeeing  of  that  Ad,  the  Conveyance 
ing  Ad,  ISSlf  ceased  to  have  any  application  to  copy* 
hM,  adikdtiic  copyholdi  were  veded  in  and  could 
hieaUw^kfiki  pereone  in  whom  they  would  have 
km  mded  if  the  Ad  of  1881  had  never  hecn  paeeed. 
ftaUt,  if  hefore  the  paesing  of  the  Copyhold  Ad,  the 
emdon  iid  leen  admitted  to  the  copyholds,  cmd  had 
■«b  a  ditpeeiUon  of  them,  they  woi  Id  Aave  been  able  to 
MkafsodliMe. 
reoBOQ. 

IteMVaifl  (who  died  in  Harob,  1847)  by  his  will 

^BMtteltti  of  November,  1846,  de?ised  certain  copy- 

hoU  kiidliHBents  to  three  tniBtees  npon  the  trusts 

BMBtkmed.     la  1847   the  trastees  were  duly 

of  the  copyholds  npon  the  traats  of  the 

I    *&  lbs  Isct  surriving  trostee  died  in  March,  1861, 

■"ysB  order  of  the  Oonrt  of  Ohanoery  dated  the 

^^dJmo,  1871,  three  new  trustees  were  appointed 

in  AsfiBoe  of  the  three  original  trustees  of  the  will. 

ftttefthof  April,  1872,  the  new  trustees  were  duly 

*Mttid  tenants  of  the  oopyhold  hereditaments.     On 

iks  lit  of  May,   1884,  the  last  surriTor  of  the  three 

iMBfli  sppoinced   hj  the  order  of  the  84th  of  June, 

^  fied,  haTing  hy  his  will  appointed  his  wife  and 

■temeutoRs  thereof.    The  ezeoutors  were  never  ad-> 

k  *IM  taDsnti  to  the  oopy holds. 

^  petition  was  presented  by  the  purchaser  of  the 
■Mtol  hitereat  in  the  oopyholds  for  a  TostiDg  order, 
^fttqaestion  wae  raised  whether  the  oopyholds  were 
^J'Mh  tile  exeeatoTS  of  the  last  survifing  trustee  or 
Wfc^tooary  heir. 

2M»|0the  petitioner.— HaTing  regard  to  section 
w  sf  fts  OonTeyaocing  Act,  1881,  and  section  45  of 
^  ^^BprUd  Act,    1887,  it  does  not  appear  clear  in 
ft>B  tte  legal  estate  in  the  copyholds  is  now  vested. 

MoatE,  J.— The  qaeetion  in  this  case  is  in  whom  the 

'^  estate  in  certain  oopyhold  property  devised  by  the 

d  Thomas  Mill«,  who  died  in  the  year  1847,  is  now 

In  1871  new  trustees  of  the  will  were  ap« 

by  an  order  of  the  Court  of  Ohancery  in  the 

cf  the  original  trustees,  who  had  all  died.     The 

of  the  new  trustees  died  in  the  year  1884, 

( Beporied  by  G.  E.  j£rpfiBT,  E^q.,  Barrieter-at-Law. 


having  appointed  two  ezeoutors  of  his  will.  Sub-section 
1  of  section  36  of  the  CtonTeyandng  Act,  1881,  provides 
—to  put  it  shortly— that  where  an  estate  of  inheritance 
in  any  tenements  or  hereditaments  is  vested  on  any  trust 
or  by  way  of  mortgage  in  any  person  solely,  the  same 
shall,  on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to,  and  become  vested  in,  his  per- 
sonal representatives  or  representative  from  time  to  time 
in  like  manner  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him.  By  section  45  of  the  Oopyhold  Act, 
1887,  it  is  provided  that  the  80th  section  of  the  Oon- 
veyandng  and  Law  of  Property  Act,  1881,  shall  not 
apply  to  land  of  oopyhold  or  customary  tenure  vested  in 
the  tenant  on  the  oourfc  rolls  of  any  manor  upon  any 
trust  or  by  way  of  mortgage.  In  this  case  the  property 
was  vested  in  the  tenant  on  the  court  rolls  upon  a  trust 
in  the  words  of  iBection  45,  and,  under  these  cironm* 
stances,  the  question  arises  as  to  the  effect  of  that  section 
upon  sub-seddon  1  of  section  30  of  the  Ck>nv^anoiog 
Act,  1881,  so  far  as  it  relates  to  copjholds.  It  the 
executors  had  made  any  disposition  of  the  property 
between  the  passing  of  the  Oonveyandng  Act,  1881, 
and  the  Oopyhold  Act,  1887,  they  could  have  made  a 
good  title  to  the  property.  But  in  September  the 
Oopyhold  Act  came  into  operation,  and,  tberofore,  as  to 
the  copyholds,  from  the  date  of  that  Act  the  Oonvey- 
andng Act  ceased  to  have  any  application.  The  ques- 
tion is  now  asked  whether  the  executors  can  dispose  of 
the  property.  It  seems  to  me  that  as  to  any  disposition 
of  the  copyholds  after  the  passing  of  the  Oopyhold  Act 
it  cannot  be  said  that  the  executors  have  any  power  to 
deal  with  them.  The  persons  in  whom  the  copyholds 
are  now  vested,  and  who  can  now  dispose  of  them,  are 
the  persons  in  whom  they  would  have  been  vested  and 
who  would  have  been  able  to  dispose  of  them  if  the 
Oonveyandng  Act  had  never  been  passed. 

Solicitors,  Ashby  &  Compton, 


In  re  Bowxs. 
Easl  op  Strathicobe  v.  Yaitb.  (a.) 

EoBocutor^-Leauhold  of  testator — Liability  for  rent — 
Administration  action — Summons-^Fresh  aciion. 

An  executor  who  takes  possession  of  leasehold  property 
of  his  testator  becomes  personally  liable,  as  assign  of  the 
lease,  for  payment  of  rent  in  resped  of  the  adual  value 
of  the  property  from  the  time  of  taking  possession; 
the  adual  value  is  the  aggregate  of  what  he  has  adwdly 
received  and  what  with  recuonahle  diligence  he  might 
have  received  provided  that  such  aggregate  does  not  ex- 
seed  the  full  amount  of  the  rent;  hut  he  is  not  liable  for 
rent  b^ond  such  value. 

Adjourned  summons. 

The  action  was  brought  fcr  the  administration  of  the 
estate  of  John  Bowes,  deceased. 

On  the  19th  of  April,  1872,  John  Bowes  obtained 
a  lease  of  a  piece  of  land  containing  about  860 
acres,  part  of  Langton  Wold,  Yorkshiro,  from  year  to 
yeiff  until  the  tenancy  should  be  determined  by  notice 
as  agreed  upon  between  the  parties,  the  rent  being  pay- 
able half-yoarly,  on  the  11th  of  April  and  the  11th  of 
October.  He  used  the  land  for  the  purpose  of  training 
horses,  and  also  let  it  out  to  other  persons  for  the  same 
purpose. 

In  1881  the  lessor  died,  and  0.  B.  NorollfCe  became 
entitled  as  tenant  for  life  to  the  rents  reserved  by  the 
lease. 

(a.)  Beported  by  J.  Tbustbax,  Bsq.,  Barri8ter.at-Law. 
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On  the  9tlk  o(  October,  1885,  John  Bowee  clied»  aad 
hie  ezeoators,  of  whom  K  T,  Western  beoame  the  sur- 
▼Itoc,  took  poMeieion  of  the  piece  of  lead  and  let  it  o«t 
to  Tariotts  persona  for  training  horses  and  other  parposes, 
and  zeoeiTed  rents  from  snch  persons  as  John  Bowes  had 
done,  but  did  not  themselTes  nae  it.  It  was  nnoertaln 
whether  the  estate  of  J(An  Bowes  would  prove  solvent. 

The  tenant  was  determined  on  the  6th  of  April, 
1887,  at  which  date  fear  half-years'  rent  was  due  to 
0.  B.  Noroliffe  in  respect  of  the  piece  of  laod. 

This  was  a  summons  in  the  action  taken  oat  hj  GL  B. 
Nondifle  agidnst  E.  Y.  Western,  the  surviving  executor, 
asking  (1)  that  an  account  might  be  taken  of  the  rent 
due  to  the  applicant  from  the  death  of  John  Bowes  to 
the  6th  of  April,  1887,  when  the  tenancy  expired,  in 
respect  of  the  260  aeres  of  land  let  to  John  Bowes.  (2) 
That  an  aceonnt  might  be  taken  of  the  rents  and  profits 
received,  or  which,  but  for  the  neglect  or  default  of  the 
defendant,  E.  T.  Western,  might  have  or  ought  to  have 
been  received  by  him  or  his  ageats  in  respect  of  the  260 
acres  of  land  since  the  9th  of  October,  1885,  the  date  of 
the  death  of  John  Bowea,  to  the^  6th  of  April,  1887. 
(3)  That  the  defendant,  £.  T.  Western,  might  be  ordered 
to  pay  to  the  applicant  the  amount  found  due  to  him  on 
the  account  first  above  mentioned  out  of  the  moneys 
wit)^  which  the  defendant  was  changeable  on  the  account 
secondly  above  mentioned,  and  to  pay  to  the  applicant 
his  costs  of  the  aj^^licatioa. 

Napier  BigginB,  ^.C,  aad  HT.  C.  Druet^  Car  tfae 
summons. — ^The  defendant  does  not  object  to  have  the 
question  determined  on  aammons,  and  it  wiU  be 
advantageevs  for  all  pexsone  interested  to  have  the 
question  decided  on  the  snmmoaa  instead  of  inearriag 
the  expense  of  a  fresh  action  by  tho  appUeant.  The 
lessor  has  a  clear  r^htof  action  against  an  exeonter 
who  has  token  possession  of  premiMe  demised  to  his 
tostator  for  the  rent  of  snch  premises  provided  it  does 
not  exceed  the  profit  or  yearly  value  of  the  premises. 

They  referred  to  Sargretwt^B  ease,  5  Bep.  31  b  ;  Rubery 
V.  SUveru,  4  B.  &  Ad.  241;  Buckley  v.  Firk,  1  Salk. 
316;  Hornidge  v.  WiUon,  11  Ad.  &  E.  645;  Flatt  on 
Leases,  vol.  2,  pp.  368,  369, 

Cozent' Hardy f  Q.G.,  and  Jkatu,  tor  the  defendant.— 
The  landlord's  renedy  to  obAain  nayment  of  arrears  of 
rent  is  to  prove  for  the  amount  in  the  administration  of 
the  estote  of  the  deceased  tenant  whose  eatato  is  being 
administored ;  and  an  action  against  the  executor  for 
the  amount  of  the  rsnt  is  net  in  such  a  oaae  tha  ptoper 
course  to  adopt.  Snch  as  action,  il  brought,  will  be 
restrained  pending  the  adniaistration.  It  the  estoto 
should  prove  insolvent,  the  rales  in  bankruptoy  oaght  to 
apply:  The  Judicaitnre  Act,  187&  (38  it  39  Ylat.  c.  77), 
s.  10. 

Napier  Higgin;  Q.O.,  to  reply.— Section  10  of  the 
Judicature  Act,  1875/  has  no  application  in  this  case  : 
Tadman  v.  I/Epinieid,  30  W.  B.  423,  20  Oh.  D.  217, 

North,  J.  [after  statmg  the  facto  set  out  above,  pro- 
ceeded].—At  the  end  of  the  tenancy  in  April,  1887,  four 
half-yesn'  rent  remained  unpaid,  one  half-year  prac* 
tioaUy  bemg  rent  due  in  the  lifetime  of  Mr.  Bowes,  the 
other  three  half-years  being  rent  which  had  accrued  after 
his  doath  ;  and  the  question  is  what  was  the  legal  right 
of  the  lessor  against  Mr.  Bowes,  the  lessee,  and  against 
his  executor  in  respect  o(  rent* 

Now  the  right  of  the  lessor,  the  claimant,  as  against 
*he  lessee  is  clear.  He  has  a  right  to  come  in  and  prove 
for  the  whole  of  the  rent ;  but  on  proving  for  the  rent 
he  is  only  entitled  to  receive  in  respect  of  it,  if  the  estato 
is  insolvent,  as  it  possible  in  this  case,  the  same  dividend 
that  other  creditors  would  be  entitled  to  receive  in 
respect  of  their  debts.  What  is  his  position  as  against 
the^  executor.  If  the  latter  is  sued  as  executor  and  puts 
ill  a  proper  plea,  be  is  only  liable  to  the  extent  of  the 


assets ;  but  It  Is  alee  open  to  Che  lessor 
oeedings  against  him  as  assign  of  the  lease,  aad 
lessor  is  entitled  to  recoRrsr  tha  rent  from  the 
assijsn  of  the  lease.    Bat  it  woidd  be  hard 
executor  to  be  in  possession  of  ptopevty  for 
to  pay  the  fall  rent  although  the  property  itself  aas  nst 
worth  as  much  as  the  rent.    Therefore,  the  law  is,  aatie 
cases  dted  and  several  others  clearly  eetabiish,  tits*  Itan 
executor  is  sued  as  assign  of  the  lease  for  the  iHt 
accrued  during  the  time  in  which  he  was  in  posssatoi^ 
he  is  entitled  to  set  i|p  by  way  of  defence  that  he  is  call 
assign  as  executor,  and  that  the  profito  or  yeariy  vaiM 
(I  will  oonsider  the  meaning  of  those  words  preeen^)  of 
the  property  amount  only  to  a  sum  less  than  the  rent 
llien  he  must  pay  into  omtrt  the  aosotint  that  he  aduiti 
to  be  the  value,  and  if  his  plea  Is  proved,  and  that  ia  ths 
full  value,  he  will  be  under  no  further  liability  in  reapeoi 
of  the  qiattor.    I  used  the  words   *'  profit*  or   yviiAy 
value."    In  some  cases  that 'have  been  referred  in,  ths 
court  has  spoken  ef  the  lisibility  of  the  execotor  ii 
respect  of  profits ;  and  it  has  been  argued  that  faoiti 
mean  aMie\y  what  has  aetnaliy  been  received  minait  fla 
expenses^  and  therefore  the  profito  cannot  inelude  apy> 
thing  which  has  not  been  received  and  which  thsrsfars 
cannot  be  profit.    But  in  the  cases  in  which  ths  woii 
'* profito"  was  used  the  court  generally  nsenmed  tto 
profite  to  be  nu>ia  than  the  rent,  in  which  caaa  it 
matter  whether  they  were  called  "profito  **  or 
else.    In  the  few  cases  where  the  profito  were  leiaKai  to 
as  being  less  than  the  rent,,  no  suggestion  waa  aaada  ttoi 
less  than    the   full  profito,  whatover  fSkej  ware,  lai 
actually  been  received.    I  think  that  the  word  ** 
does  not  accurately  describe  tiiat  for  which  the 
as  assign  is  liable.     What  he  is  liable  for  to  to 
for  the  actual  value  of  the  premises  to  him  during  tta 
time  in  which  the  rent  for  which  he  is  eonght  to  !» 
made  liable  has  aoemed  or  the  time  in  which  he  hasbstf 
in  posseesioa,  independently  of  any  question    wksAflt 
that  value  has  actually  been  received    by  htu  or  wn/k 
In  the  case  of  an  executor  who  has  proved  ttia  wAto 
woold  be  from  the  time  of  the  teitator^s  death. 
In  the  form  of  plea  as  given  to  WoodtoU'a 
and  Tenant,  at  p.  263,  It  is  stated  that  aft 
''sued  as  an  assignee  of  tho  tora^  and  wha  kaa  aaft 
assigned  over,  may  ptoad^  except  as  to  £        (betois  tlm 
foil  actual  value  of  the  deaiiaed  ptemisea  datja^tte 
period  to  respect  of  whtoh  the  rent  is  alaiaaed,  amd 
which  should  be  paid  into«o«rt,  or  the  etoini  tea  it  ka 
otherwise  answered),  that  the  term  did  not  vast  in  Mm 
by  assignment  otherwise  than  as  executor  or 
trator,  and  that  he  has  not  at  any  ttoie  since  the 
of  the  lessee  receipsd  or  derived,  nor  could  he 
anx  part  of  that  time  raoeive  ot  derive,  any  pesdt 
the  said  demised  pssaskss,  except  samsaasaati 
the  sum  exeepted,  aad  that  the  said  dendisd 
have  not  since  the  death   of  the  lessee  jislda^ 
profit  whatover,  except  to  the  aosoant  exseptod.** 
the  plea  deals  with  the  surplus  with  respect  to 
his  RabiUty  depended  upon  whether  he  had 
That  b  the  form  of  ptoa  given.    In  the  case  of 
V.  Wilson,  Iiord  Denman  says:—**  With  r< 
valae,  it  is  dear  that  an  administrator  who  hjM 
adaiiniateied  and    is  ohargeable    with  no    deCs^uIk 
laches    may   dischaige    himself    from  •  fisbiUtfes     l 
greater  extent  than  the  real  value  ;  but  we  thisa!^ 
the  real  value,  as  sgainst  one  who  tokes  to  the 
and  accepts  rent  for  them  after  the  death  of 
teetate,  must  be  taken  to  be  that  which  the 
woold  have  boon  worth  but  for  his  owo  aot,'*  tto        __ 
say,  what  he  has  received  is  not  the  test,  bat   tlao    « 
value  of  the  premises.      Thera  an  exeoutir   a«    mm^ 
was  held  liable  for  what  might  have  been  reoeiw««t.   if 
had  kept  a  covenant  to  repair,  which  he  had 
and  also  for  rent  which  a  tenant  wat  bouni  to    p«|,^ 
h^d  failed  to  pay  through  insolfency.    Therefor^* 
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:  WM  held  liable  in  iwpeot  of  both  thMe  Bumf 
iM  he  had  not  leoeifed,  and  as  to  one  of  whiob  he 
•liiaotaetaally  have  xeoeiTed  tbroagh  the  inflolTenoij  of 
ttttant  That  atateethe  prineiple  very  olaarly.  But 
«hcn  li  a  Msr  earn  •!  Bopwood  t.  Wlu^  6  0.  B. 
7H  the  ftMti  of  whioh  come  Terj  near  to  the  present. 
Ike  BHgfawl  note  Is  this :  **Szeoator  of  leieee  for 
fttn,  li,  ia  tfie  abeenoe  of  other  assets,  liable  <fs  honis 
pnfiriii,  for  the  rent  xeserred  to  the  extent  to  whioh  he 
a%M  Iff  the  eamnise  of  reasoBaUe  d»%enoe  hare 
d«M  fiefit  f MM  the  pieaises."  In  that  oase  the 
|W|ii<y  was  httld  for  three  yeais  mOtn  a  lease  after  the 
doaoCfhe  testator,  the  rent  payable  to  the  kesov  wtm 
i90syeir,sttd  £270  was  the  amount  of  rent  olaicned* 
TheoNotor  himself  was  in  aetnal  eoenpatioa  daring 
ese^Botfr,  and  his  lisft>ilt^  to  pay  ooe-fottith  of  the 
ren^ff  Itt  lOe.  was  dear.  Baring  the  remnlafng  two 
y«aialttfe»-qaaiten  tbeTToperty  was  nnlet,  as  the 
cnalHkd  tried  1k>  1st  It  for  a  rent  eqaifalent  to  the 
Mmit  TSTaMe,  b«t  liad  failsd,  and  the  property  had 
'  ulet.  The  qneations  left  to  the  jury  are 
**  nto  learned  J  ndge  was  of  opinion  that  as 
»  plaa  of  payment  to  aorer  the  qrnrter 
fte  defendant  oeoBpled  the  premiMS  the 
i  at  aB  eirents  hate  a  Terdlot  for  that ;  and 
IshflittstbB  Jwry  to  say,  Ifant,  whether  the  defendant 
hiihi  tag!  dstltad  any  fnrofit  or  advantage  from  the 
1MBtei,mdV  so  to  what  auHmnt ;  secondly,**  and  this 
tethetepsrtnt point,  "  whether  he  might  by  ttie  eser- 
<i">  d  isMsalio  dSigenoe  have  derived  profit  or 
idnadigBlbnsbom,  and  if  eo  to  what  amount.*'    The 

SlMal  ttit  he  ted  reorived  the  £8S  10s.,  and  alsoKhat 
mhftspnpertyoonldnotbelet  for  £90  a  year  It 
■(bH  kie  hB8B  lot  lor  £60  a  year ;  and  tba  reaiflt 


ibold  liable  at  Hieratetff  £00 

i7Vl»ttstno  years  and  three-quarters  in  whioh  he 

jtf  j**  lABNlf  ooBopied  and  for  the  full  rent  xff  the 

i'Mfflwy    ^aartav.       After     eonddeting    the     fiorai 

•f  pha,  Md  ^ounnenting  on  tbe  aasee  of    Bomidffe 

^  VibM  and     Jlubery    "r.    Siofem,    Ooltman,     J. 

y>-*1!he      question     then,     in     snbetnnoe,     is 

^Mte  the  defendant    might   have    foeeived   profit 

■A  riiml^ge   from    tbe    premises   'to  tho   amount 

^'^Mldue.or  any  part  theveoV.**  Manle,  J.,  says  :-^ 

^^ —  on  fhe  sub]  set  of  a  lease  devolving  on  an 

'  BW  the  rent  reeerved  ^exceeds  the  value  of 

are  fmvolvod  in  some  dilBonlty ;  I  think, 

^^%  upon  the  authorities  as  wall  as  on  prineiple, 

^d  vten  the  mft  reserved  exceeds  the  value  of  the 

l»ib%  an  ezeowtor  in  the  obaraoter  of  an  assignee, 

^  Us  to  tbe  extetft  of  such  value ;  and  whete  the 

^dta  sBoaeds  ttm   rent  reeenred,  to  the  extsntt  of  suoh 


These  amheflttes  el  early  show  that  the  executor 
btts  piesent  oaae  Is  liable  for  the  actual  value  of  the 
^itea  during -the  time  In  whioh  lie  held  the  premises 
JMo^dgn,  that  ia  to  any  for  a  year  and  a  half  after 

Ihm  the  queotion  arises.  How  is  the  value  to  lie 
■Mstf   Itia  dear  from  thoss  authorities  that  the 
eil  Id  "be  arrived  at,  *firat  by  oonsidering  what  he 
and  then  by  oonsidering  what  he  nilgtat 
if  Teooonsfeae  dlHgenee  >ad  been  used, 
•we  Items  make  up  tbe  total  amount 
ef  wMoh  the  exeotftor  is  liable,  pn>- 
^'  thej  do  not  togetfier  csMeed  the  full  amount 


J^way, 

^fdovsr,  exoei^t  1 


at  eaae  the  applioation  is  made  in  an  in* 
vkicb  lolaea  a  difllouK^  I  do  not  aee  how 
;  by  oonceasion  of  the  parties,  although 
I  net  lalaed  any  teobnioal  objection  to 
fooB  of  the  a|ipUcatien«    Tbe  applisatien   is    by 
\  in  the  nation  to  administer  tlie  estate  of  Mr. 
>  and  it  aaka,  to  put  it  shortly,  that  an  aooount 
rbstakmiad  wtet  is  due  for  vent  sinae  the  death  of 
^  "to  'fba  e&piiatluu  of  Htn  IsasB^  that  an 


aooount  may  be  taken  of  the  rent  and  profits  received, 
or  which,  but  for  the  wilful  neglect  or  default  of  Mr. 
Western,  might  have  been  reoeived  in  respect  of  tbe  land 
during  the  same  period ;  and  then  that  Mr.  Western  may 
be  ordered  to  pay  the  amount  found  due  to  the  applicant 
on  tbe  aooount  first  mentioned  out  of  the  money  wfth 
which  he  is  chargeable  on  tbe  aooount  aeoondly  men-> 
lioned,  and  to  pay  the  costs  of  the  application.    As  re- 
gards the  estate  of  the  testator,  that  form  of  oUdm  is  en- 
tirely miaoonceived.    The  right  of  the  landlord  against 
the  testator's  estate  U  merely  to  prove  for  the  whole  rent 
and  be  paid  like  any  other  creditor  is  paM.    As  against 
the  executor  he  would  have  a  right  to  bring  his  notion, 
and  to  recover  such  an  amount  as  .was  fbund  to  be  due 
substantially  upon  the  footing  of  such  accouuts  as  are 
asked  by  the  summons.    But  Chat  is  not  the  measure  o 
the  liability  of  the  tesfc^tof  s  estate.    As  I  understand 
the  summons  has  been  presduted  in  this  form  upon  the 
footing  that  the  executor  has  been  acting  properly  ia 
the  administration,  and  that  whatever  he  is  liable  for 
tbe  estate  would  be  liable  to  recoup  to  him,  and,  there- 
fore, the  irregular  step  baa  been  taken,  with  tbe  con- 
sent of  an  parties,  of  making  the  claim  directly  agaiasc 
the  estate  instsad  of  against  the  executor  peraonally. 
But,  as  I  pointed  out,  the  measure  of  liability  of  the 
eetate  is  tbe  whole  rent  and  nothing  elss ;  and,  assum- 
ing that  the  exe<hitor  pays  the  full  amount  that  is  asked 
for  by  the  summons,  he  would  not  have  a  right  to  stand 
agabist  the  estate  as  creditor  for  that  amount,  lieoauae, 
even  assuming  that  he  was  entitled  to  recover  from  the 
eatate  such  a  sum  as  he  had  actually    reoeived  and 
aoconated  for  to  the  eatate,  atill  he  could  not  be  entitled 
to  receive  firom  the  eatate  what  he  has  to  pay  by  reason 
of  his  omiasion  to  recover  what. he  might  have  done,  be- 
oause  tliat  is  a  loss  that  he  would  have  to  account  for  to 
the  estate,  and  that  the  estate  would  not  be  answer Atle 
tor.    If,  therefore,  I  were  sbmply  to  direct  the  inquiry 
in  the  form  aaked  by  tbe  summons,  it  would  not  give  me 
any  measure  by  which  to  ascertain  the  Uablli^  of  the 
testator's  estate.    Then  there  is  this  diffloolty.    At  the 
presout  time  the  only  parties  here  are  Mr.  Nardilfe,  the 
applicant  on  the  one  hand,  and  the  executor  on  the 
other  as  representing  fhe  estate^  and  no  qoestlen  be- 
tween the  estate  and  the  executor  can  be  decided  where 
he  is  the  only  person  representing  his  own  interest,  and 
alao    representing  the  estatq,  which  really  baa  an  in- 
terest adverse  to  hioL    Therefore,  upon  this  summons 
as  it  stands,  I  cannot  give  any  relief ;  and  as  against  the 
estate,  but  for  what  I  am  going  to  say,  I  should  dismiss 
the  summons  without  costs  upon  the  ground  tliat  tlie 
application  falls  as  regards  the  estate,  but  has  been  made 
in  thit  Torm  with  tbe  concurrence  of  the  executor  with  a 
view  to  saving  trouble  and  expense  to  all.partieiif  it 
could  be  done.    Strictly  speaking,  all  that  I  con  do  is  to 
dismiss  the  summons. 

But  I  have  pointed  out  what  is,  in  my  opinion,  the 
liabilii^  of  the  parties.  The  liability  of  Mr.  Western 
can,  strictly,  only  be  enforoed  by  an  action  brought 
against  falm  to  leoover  the  sums  for  whioh  he  ti  liable, 
and  upon  the  present  summons  lu  the  matter  of  the 
estste  I  cannot  make  any  order  against  him.  Unless  he 
consents  to  an  amendment  of  the  summons  it  must  be 
dismissed*  But  as  the  matter  has  been  aigucd  fully, 
and  I  have  expressed  my  opinion,  it  is  worth  his  itfiiUe  to 
oonsider  whether  it  would  not  be  Setter  to  amend  the 
summons  by  adding.  In  addition  to  what  is  asked  by  it, 
an  application  that,  in  the  alternative,  if  the  court  should 
be  of  opinion  that  the  applicant  is  not  entitled  to  any  of 
the  relief  asked  against  the  estate,  then  Mr.  Western 
might  be  ordered  .personally  to  pigr  what  should  be 
asoertained  to  be  due  on  taking  the  account.  If  tba^ 
was  done,  and  Mr.  Western  submitted,  and  it  appeared 
on  the  face  of  tiie  order  that  he  submitted  to  be  bound 
by  the  decidon  on  the  summons  in  the  same  w^y  as  if  a 
writ  against  bim  had  been  filed,  the  parties  would  be  in 
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the  povition  of  baTing  got  a  judgment  upon  the  point  in 
question  in  the  cheapest  poasible  way,  andt  of  course,  it 
would  be  open  to  him,  if  he  was  not  satisfied  with  the 
Tiew  I  hare  taken,  to  appeal  from  it.  If  that  eouise  is 
assented  to,  I  should  give  no  costs,  because  Mr.  Nor- 
diife  would  only  have  suooeeded  by  arrangement 
between  the  parties  that  a  claim  that  was  not  right  in 
form  might  be  put  right  so  as  to  be  made  formal.  It  is 
for  the  parties  therefore,  to  say,  whether  they  will  adopt 
the  one  course  or  the  other.  In  the  one  ca«e  the  sum- 
mons will  be  dismissed  without  costs,  in  the  other  I 
should  make  a  deelaration  to  the  eiCect  that  Mr.  Western 
is  liable  in  the  way  I  hare  suggested,  and  direct  an 
account  of  the  rent  due  during  the  time  that  he  has 
been  in  possession;  and  also,  on  the  other  hand,  an 
account,  in  the  form  used  in  the  direction  to  the  jury 
in  Hopwood  T.  Whdlleyt  whether  he  had,  in  faot^  deriTcd 
any  profit  or  advantage  from  the  premises,  and,  if  so, 
what  amount ;  and,  secondly,  whether  he  might,  by  the 
exercise  of  reasonable  diligence,  hafc  derived  profit  or 
advantage  therefrom,  and,  if  so,  to  what  amount 

There  are  two  points  that  were  argued  by  Mr. 
Hardy  about  which  I  ought  to  say  a  word.  The  first 
was  this.  He  says  that  no  precedent  can  be  found— and 
I  am  not  aware  of  any  myself — in  which  any  such  claim 
as  thlB  has  been  allowed  in  an  administration  snit.  As 
the  executor's  liability  is  personal  as  assign,  and  not  as 
executor,  I  should  not  expect  to  find  any  such 
daim  OMde  in  an  administration  suit»  because  it  is  the 
subject  .of  an  action  at  law,  and  there  are  .numerous 
actions  reported  in  the  boolcs  in  which  such  a  claim  has 
been  made  personally.  It  is  quite  true,  it  he  were  sued 
and  recovered  against,  he  might  have  some  daim  against 
the  testator's  estate.  As  all  parties  interested  in  the 
estate  are  now  represented  by  the  sapie  counsel,  I  cannot 
consider  what  the  extent  of  the  liability  would  be — 
whether  the  executor  would  be  entitled  to  stand  in  the 
place  of  the  lessor  as  creditor  of  the  estate,  or  whether 
he  would  be  entitled  to  have  back  out  of  the  estate  in 
full  the  amount  that  he  has  received  and  paid  into  the 
estate.  It  may  well  be  that  questions  of  this  sort^  which  do 
not  appear  in  the  books,  have  arisen  in  administration 
suits ;  and  the  fact  that  no  reported  case  is  found  bearing 
upon  it  in  equity  does  not  seem  to  me  really  important. 

The  second  point  was  that  the  application  was  irregn- 
lar.  If  it  were  regular  it  would  be  by  writ.  There  is 
a  suit  to  administer  Mr.  Bowes'  estate.  It  a  writ  had 
been  issued  against  the  executor  that  action  would  have 
been  stayed  at  once,  because  the  creditor  already  has  the 
benefit  of  the  decree  for  creditors  generally,  and  would 
not  be  allowed  to  prosecute  that  action,  and  Mr.  Nor- 
olifle  ought  not  to  be  in  a  better  position  upou  an  irre- 
gular application  than  he  would  have  been  if  the  appli- 
cation had  bcMi  in  regular  form.  But  that  argument 
seems  to  me  to  be  based  upon  a  mistake.  If  this  claim 
were  against  him  as  executor,  I  think  the  argument 
would  have  bcMi  right;  but  as  it  is  made  against  him 
as  assign  it  is  against  him  de  honii  propHii,  and  it  is 
impossible  to  say  that  an  action  would  be  stayed  against 
an  executor  merely  because  there  is  a  suit  to  administer 
the  estate  of  which  he  is  executor  when  the  ground  of  the 
action  really  is  not  his  liability  as  executor,  but  his  per- 
sonal liability ;  suppose  that,  in  this  case,  instead  of  the 
executor  having  beosme  liable  as  assign,  t^e  testator  had 
been  liable  for  the  rent,  and  Mr.  Western  had  been  surety 
for  it.  Of  course,  if  he  had  been  surety  for  the  payment 
of  the  rent,  no  suit  to  administer  Mr.  Bowes'  estate 
would  have  prevented  an  action  being  commenced  and 
prosecuted  to  the  end  against  the  surety  to  recover  the 
rent  from  him.  Therefore,  the  executor  being  liable,  not 
as  such,  but  as  assign  de  b<mi$  propriU^  it  is  impossible 
to  say  that  an  action  against  him  in  that  character  could 
be  stayed  merely  because  there  was  a  suit  to  administer 
the  estate  of  which  he  happened  to  be  executor. 

SoUdtors,  Oroumaiu  A  Priehard  ;  WttiUm  ^  Som. 


In  r$  Jackbok  ahd  Woobbubit's  Cohtuci.  (i.) 

Fenctor  and  purehaHr-^8i»mnunu^IkUrmwdm  of 
noUcB  to  rmeind  cofOrad-^uriBdicHan'^Vaior  ni 
Purehoier  Ad,  1874  (37  A  38  Vid.  c  78),  i.  9. 

The  court  ha$  furitdidion,  upon  a  $ummm  mdr 
iedion  9  of  tho  Vendor  and  Purehoier  Ad,  1814,  (o 
ddermine  the  vaiidUy  of  a  ndhe  gioen  htfomkrio 
reidnd  hie  eonirad  to  edL 


Adjourned  i 

This  was  a  summons  under  the  Vendor  sod  Fonhfls 
Act,  1874. 

On  the  13th  of  October,  1886,  an  agneoMot  im 
entered  into  between  B.  B.  Jackson  and  AdMsWood" 
bum,  whereby  the  former  agreed  to  sell  to  ths  IM 
certain  real  estate. 

The  contract  contained  the  following  coadltioni  (mv 
alia) :— No.  7.— "If  the  pnrdiaser  shaU  fawiit  on  sy 
objection  or  requisitioa  as  to  the  tltie  or  abstnfl^ff  «- 
dence  of  title,  particulars,  conditions,  conveyno^ip 
render,  or  otherwise  (not  being  a  claim  for  oonfaiiWU 
faUing  within  the  lOtii  of  these  condittons],  vUA  w 
vendor  shall  be  unable,   or  on  the   gwund JW » 
expense  would  be  unreasonably  heavy,  »»ttfiiBjl» 
remove  or  comply  with,  the  vendor  «»^''y?21!I^ 
writing,  to  be  given  to  tiie  purchaser,  or  his  •oMWj* 
any  time,  notwithstanding  any  negotiation  or  mm 
in  respect  of  such    objection  or    rsqoiiitioQ,  oc  ^ 
attempt  to  remove  or  comply  with  the  same,  «*»  ■ 
contract,  unlsss,  witiiin  fourteen  days  after  the  Wg 
of  such  notice,  the  pnrdiaser  shall,  by  notice  in  ttam 
withdraw  such  objection  or  requUition,  and  aP^T 
rescission,  the  denbait  shdl  be  returned  to  the  pmj^ 
but  vrithout  any 'interest,  cost  of  investigsting  ttii « 
or  other  compensation  or  payment  whatever.' 

No.  10.— •'If  any  error  or  mistake  ehsll  ^^ 
have  been  moOo  in  the  description  of  the  V^Vff*% 
the  vendor's  interest  therdn,  the  same  shsU  not  "^ 
tiie  sde,  but,  if  tiie  same  shaU  be  pointed  on*f ?JZ 
the  vendor  or  purchaser  prior  to  the  time  W^r 
the  completion  of  the  purchase,  compensstioa  wmi^ 
allowed  or  given  by  the  vendor  or  purchaser  si  *»• 
may  require.'  *  „^ 

There  was  also  the  following  condition:—  ™^ 
and  coppice  had  been  valued  by  Mr.  <^«^,^ 
woodmonger,  that  on  lot  1  at  JS180,  that  onions  »^ 
and  that  on  lot  4  at  £80, and  that  sum  shsa»P^ 
the  purchaser  of  each  lot  in  addition  to  iiitf^^ 
Toowey.'*  1  t  mi  i 

The  purchaser  agreed  to  puiohase  ^^  fv^^goU 
He  afterwards  made  a  requisition  that  the  v"||j^  ^  ^ 
allow  compensation  for  a  defidenoy  in  tho*^!^  «  ^ 
property,  and  on  the  ground  that  the  vsltf*^ 
timber  was  excessive.  ,^Mt^ 

The  vendor  refused  to  comply  witii  this  ^^^T^ 
and  on  the  29th  of  December,  1886,  g«;«  ^^ 
rescind  tiie  contract.  On  the  lOtii  of  ^^^^' ^ 
the  purchaser  took  out  this  summons,  *^^_b|| 
declaration  that  the  vendor  was  not  «*^*^*^  rJTiIi 
tiie  contract;  a  dedaration  that  tiie  P^fJ^j 
entitied  to  compensation  In  respect  of  the  d«&«^. 
the  quantity  of  the  land  comprised  in  the  ^^T^ 
declaration  tiiat  the  purchaser  was  entitied  to  ooaFr 
tion  In  respect  of  the  timber  on  the  land  being  » 
value  than  the  sum  mentioned  in  the  contrsot 

The  summons  was  adjourned  into  court. 

Levett,  for  the  purchaser. 
T.  L.  WiUdneon,  for  the  vendor.— I  hrn^^J^ 
(a.y  Beported  by  G.  B.  Jmfbbt,  Esq.,  Barrister-**-!^ 
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But  v.  AmiBOATB.— Litohpisld  v.  Jon 


H:oH  OovBT. 


)  thto  wnnmoni.  Theoourthasno 
^        ^  this  qaattton  on  a  ■ammnM  nndor 
^*L^  Ponhaier  Aot.    Th«  qoMttoa  is  one 
Ai%  ^{qT  ^'iteaoe  of  tho  conffraot,"  and  li,  tfaoro- 
l£tm  ^^^^ontiaa  in  aeotton  9. 


cti^^^Mit^J^'^^^Bn.^It  is  too  Into  to  ralso  tho 

ai  tfw  «BnZ/^  ▼e&dor  hat  filed  affldntiti  in  leq^eot 

fl^tftfnftill/j^    The  cntee  of  In  re  TeUding  and 

ffof^rmiZf'^  ««7,  81    Ch.  D.  344.  and  In  re 

S%  &l)t4^    ^^«P»*'«  Otmtraet,  34  W.  R.  708, 

The  AiteeT ^  ^^*^  ^®  ®^^^^*   ^'  ^*   jariediotion. 

iankt)wk^  '^^  *  mbtitting  oontfoet,  and  the  qnee- 

--rfVaadhTl***^********^    The  oontfool  cnnnot  be 

r*^         *  imea  the  vendor  has  letttmed  the  depotit 

*^fi^^^o  not  think  that  Uie  ooaes  referred  to 
!i»^7J^  !«POtt  the  preaent  ooee ;  they  do  not 
^^  ZS**^*^**  ^'  •action  9  of  the  Aot  whioh  are 
iK»^  *  ^°:  In  neither  of  thoee  oosee  was  any 
4^^^  TS  JS  ***  **"  exittenoe  or  Talidity  of  the 
5"»*^«;S  JS?*  ■'^^  '•^•^  ^  whether  the  qneetion 
^  ^Uirnj^^  wondot'e  notiee  to  resdnd  the  con- 
M0t  ^  ^JS^  ^ttaoting  the  eziatenoe  or  TaUdity 
!rfli^  ?-T  ^•na,  therefore,  ezoepted  fiom  the 
r,-|0tf**^-.^^nkOM  gifen  by  eectlon  9.  The 
V^tS^  %?  ^^••ring  in  pieoiee^  the  Mune  way 
^  *  ^S^^^^i^f  ®*^  *"^  ^••"^  bronghti  and  the 


V 


c^^^'T^^S^JyIS.^*  it  npon  the  summons  if  it  can 

'&B^^^pid  M^^^  ^^^"^  aoooiding  to  the  tme  eon- 

^l^^^JLJ^'*'^  •»  the  woids  of  exoeptlon  refer  to 

,  ij^JJJ^ty  of  the  contract  in  iU  inception, 

\  •MjJT^'^y  of  a  yendor's  notice  to  rescind  the 

~  ^^^  ■"•qnertbtt  whether  a  power  to  rescind  has 

%tmmamM  baa  often  bemi  decided  by  the  court 
JJoniaoDaoDf  noder  this  section.    In  re  Damee  and 
FmISSW.B.  m,  S9  Oh.  p.  626,  is  one  of  such  cases: 
Jktttan  I  ofonle  the  preliminary  objection*    If  the 
■Bttv  M  ben  dlaooaaed  before  the  chief  derk  in 
staabflnliboald  hate  thought  that  the  objection  to 
Os^mdcdoQ  had  been  taken  too  late.    The  matter, 
IU  S9t  diaeuaaed  at  all  in  chambera,  but  the 
wai  adjourned  at  once  into  court.    If  I  had 
Ae  objeetion  I  ahonld  have  diaallowed  all  the 
^Mla  af  tta  eridBiioa  on  tho  aummona. 

Ha  naoioBi  waa  then  heard  on  the  merlta,  and  in 
<fc»<mdt9<itth,  J.,  held  that  the  yendor  waa  entitled 
«»wcW  the  contract. 

SjpBitBB  for  the  pnrcLaaer,  Burton,  TeateSf  it  Co,^ 
iw  &  IZort  /ecbon,  Ulfenton. 

for 


for  the  vendor,  Indermatir  <fc  Brawny 

M.  /.  A.  Dickinton,  Broughton-in-Fumeaa. 


lift,/,  i  Oct.  25. 

Bmt  v.  Afplboate.  («.) 

^5*'  'Mortgage^Fore6U)§ure — Delivery  of  poeeeuion 
7^0.,  1863,  wd.  18,  r.  2 ;  ord.  55,  r.  5a  (2>ec., 

>H  m  mdir  fer  fcredoeure  aleoluU  may^  ae 
ike  mortgagor  in  poeeeeeUm  {he   having  been 
i  eai  not  apptaring},  indude  an  c/^rder  far  ddivtry 
!  fmmkm^  noUnihetanding  thai  each  an  i>rder  was 
'"    ]hythe 


|lUi  action  waa  commenced  by  originating  aummona 
1 4th  of  December,  1886. 


p)  Bepoited  by  G.  E.  Jbffb£t,  Eaq.,  Barriater>at-Law. 


On  the  13th  of  January,  1887,  North,  J.,  at  chambers 
made  an  order  that,  in  daftiult  of  payment  by  the  de- 
fendants to  the  plaintiff  of  the  sum  of  £2,078  9s.  and 
his  taxed  costs  of  the  action  (Including  any  costs  prop- 
erly  Incurred  by  him  as  mortgagee)|  and  any  sum  which 
the  plaintiff  might  thereafter  properly  pay  for  ground- 
rents  in  respect  of  the  mortgaged  premises,  on  or  before 
the  13th  of  July,  1887,  the  defendants  should  be  fore- 
closed. And,  the  defendants  consenting,  a  reoei?er  was 
app^Atted  to  reoeife  the  rents  and  profits  of  the  mort- 
gagdwpremiaes. 

The  defendants  made  default,  and,  on  the  4th  of 
August,  1887,  upon  a  motion  by  the  plaintifE,  North,  J., 
made  an  order  enlarging  the  time  for  redemption  until 
the  2nd  of  September,  1887,  and  it  was  ordered  Uiat  the 
receiTer  shoidd  pigr  the  snm  of  £39  8s.  4d.,  which  was 
in  bia  hands,  to  the  plaintiff  on  account  of  the  £2,073  9a., 
and  that  on  auch  payment  the  reoeifer  ahould  be  dis- 
charged. And  it  was  ordered  that^in  default  of  pay- 
ment by  the  defendants,  or  some  or  one  of  them,  to  tho 
plaintiff  of  the  sum  of  '£2,077  Is.  lOd.  on  the  2nd  of 
September,  1887,  the  defendants  should  be  absolutely 
foreclosed.  The  anm  of  £2,077  la.  lOd.  waa  made  up  of 
£2,034  Oa.  8d.  (the  balance  of  the  £2,073  9a.  after  de- 
dnctiag  the  £39  8Si  4d.  raceiTed  by  the  receiTer), 
£29  17a.  2d.  (the  amount  of  the  plaintifPa  taxed  coata), 
and  £13  4b.  which  tho  plaintiff  had  paid  for  ground- 
rents  aince  the  date  of  the  order  of  the  13th  of  January, 
1887. 

Hie  defendanta  hating  made  default,  the  plaintiff  now 
moTod  that  the  order  for  foreclosure  might  be  made 
abaolute,  and  that  the  mortgagora  might  be  ordered  to 
dellTar  up  possession  of  that  portion  of  the  mortgaged 
promisee  of  which  the  mortgagors  were  in  possession. 

The  defendants  had  been  serTsd,  but  they  did  not 
appear. 

Jaeon  8mUh,  for  the  plaintiff.  [Nobth,  J.,  inquired 
whether  the  summons  asked  for  an  order  for  deUTory  of 
poaaeaslon.l— I  haTo  not  a  copy  of  the  aummons.  In 
Saiier  ▼.  Adgar^  W.  N.,  1886,  p.  47,  an  order  for  de- 
livery of  poaaeaaion  waa  made  although  neither  the  writ 
or  atatement  or  claim  asked  for  deUTory  of  possession. 
A  similar  order  was  made  in  Loeoit  t.  TyrreU^  W.  N., 
1887,  p.  71,  where  the  proceedings  were  commenced  by 
originating  summons  and  the  summons  did  not  ask  for 
deliTory  of  possession. 

NoETH,  J.-— I  do  not  quite  understand  the  oases  re- 
ferred to.  I  hsfo  some  dii&oulty  in  seeing  what  juris- 
diction there  ia  to  moke  an  order  for  deUvery  ol  posses- 
sion when  the  summons  does  not  ask  for  it.  But  I  will 
follow  the  caaea  dted  if  the  reglatrar,  on  looking  at  the 
recorda  in  them,  ahall  find  that  they  are  in  point. 

Solicitors,  McrUn^  Cutter^  A  Oo. ;  iS.  27.  BUon. 

[It  was  subsequently  aacertained  from  the  reglatrar 
that  neither  the  writ  in  Baiter  t.  Edgar  nor  the  sum- 
mons in  Lao(m  t.  TyrreU  asked  for  dellYery  of  posses- 
sion.] 


Ohau.  DiT. 
North,  J, 


•I 


LncHFiKLD  V.  Jones,  (a.) 


Aug.  9. 


DeUare  Act,  1869  (32  A  33  Fid.  c.  62),  a.  4,  eub-eedtlane 
3, 4r^8olieitor^Tawn  agent^Fidueiary  eapaeity. 

A  eolicitor  who  wae  the  London  agent  of  a  ooiadry 
eoUdtor  made  default  in  payment  of  a  eum  ordered  to  he 

(a.)  Reported  by  G.  £•  JirFniT,  Esq.,  Barrister-at-Law. 
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High  Ooitrt. 


IdTCHFXSIJ)  V.  JONBS. — ^YbBNBT  V.  TrOMAB. 


HxoK  Oouit 


paid  hy  him  in  an  action  for  an  aeoount  hy  the  country 
ioUeftor. 

BeH  that  the  defendant  wan  liaXU  to  impri§onment 
under  tedion  4,  auh^eeOion  3,  of  the  DeUon  Adt^  1889, 
a»  a  pereon  aiSting  in  a  fiduciary  capacity,  hU  not  liable 
under  aedion  i,  auh^uction  4,  a«  a  aolicUar  ordered  to 
pay  in  hie  capacity  of  officer  qf  the  court* 

MotioD. 

In  1882  an  action  was  commaDoed'by  the  •zaontrlz  of  a 
ODQBtry  flolidtor  against  bis  town  Agent,  Riohaid  4^Mi» 
a  solicitor,  for  an  aooonnt  of  bis  agenoy.  ^ 

On  the  Uth  of  July,  18^,  an  otder  was  made  that 
the  defendant  shonld  pay  into  oonrt  wMbin  seven  dsffSt 
as  dlFBQted  in  the  «ohedttle  to  'the  order,  a  sma  of 
i:8,022  18i!.  la.,  and  should  pay  to  the  plafaitifr  the 
^oets  of  the«0tion  snbseqnerit  to  judgment. 

This  <waii  a  motion  by  the  plaintiff  to  aonmit  the 
« vfendant  for  dffdnlt  in  disobeying  the  order  to  pay  intD 
ontt  the  sum  of  £3,022  I89.  Id. 

Cookenn,  Q^C.y  «nd  WoodfM,  for  the  plaiati(L--»As 
the  defendant  acted  in  a  flduoiary  eapaoll^  he  comes 
within  the  eaeeption  ooittainad  ia  sub-section  8  of 
settion  4  of  <thn  D^tttou'  Act,  1869.  and  is  HaUe  to  im- 
prisonment. He  also  coums  within  the  SKoeptCon  con- 
tained in  aub-soetion  4,  beoause.he  was  osdend  to  pay 
in  bis  ampacity  ol.olBosr  dt  the  woutt. 

7.  £.  Wilkineon,  for  the  defendant. — The  relation- 
ship of  solicitor  and  olisnt  does  not  exist  between  a 
tawn  agent  and  ooantcy  solicitor:  Ward  ▼.  Byre,  28 
W.  B.  712,  15  Oh.  D.  180.  Nor  earn  it  be  said  that 
the  agent  was  aoting  hi  a  fldninaiy  eapadty,  his  dntiea 
are  similar  to  those  of  a  bankar  who  is  a  men  debtor. 
Xhe  distinotion  between  fldusiary  agents  and  other 
agents  appears  from  the  oase  of  Orowther  ▼.  Elgoodt  35 
W.  B.  369,  34  Oh.  B.  691. 

Coekmm,  Q.G.,  Mplisd. 

North,  J. — In  respect  to  the  application  to  commit  I 
am  not  disposed  to  aocede  to  It  for  the  reason  tliat  I  do 
not  see  what  good  could  be  got  by  an  order  to  commit. 
Tbeas  is  evidence  that  the  defendant  has  no  mon^,  and 
the  plaintiff  is  peeking  to  attach  his  property,  and  I  do 
not  see  that  he  has  aqytbing  more.  1  thiidc  thero  is 
Jurisdiofiou  to  do  more.  I  think  the  olrcutnstances  are 
such  that  the  defendant  does  come  within  snb-seetion  3 
of  section  4  of  the  Debtors  Act.  In  n^  opiniou  he  is  a 
peraon  acting  in  a  dduciary  onpaoity,  and,  in  point  of 
facS  I  havti  in  thU  case  expr«*e5ad  that  view  when  I 
ordened  hkn  to  p^y  intesast.  Whether  he  comes  under 
the  4tb  subjection  I  icsl  a  gaud  doal  .more  doubt,  be- 
cause he  is  net  brought  hem  in  his  capacity  of  a 
solicitor.  It  ii  quite  true  lie  would  never  have  been 
selectdd'toaet  asag^nt  if  be  iiad  not 'been  a  aolioiftDr, 
but  that  seems  to  me  to  be  a  very  different  thing  from 
his  acting  in  the  eapactty  df  solicitor.  If  the  £egieU. 
tore  had  intended  that  tbe  mere  fact  of  his  being  a 
solicttiir  should  be  sufficient  to  expose  him  to  the 
penalty  of  imprisonment  It  would  have  said  so. 

Solicitors,   O.  H,    Carthew,    for    William    Turner, 
Newcastle* under- Lyme ;  J2»  £.  Jonte. 


Ohasi.  Bir.    )  ^^^^ 

Ksimwinhy  J.  i 

YmrBT  c.  THoxAfl.  (a.) 

Practice^Oounter-daim-^De/endants  to  eoas^^obtsH 
D^auU  of  appearance^Ord.  32,  r.  6— (W.  J7,  r.  1 

Ssverof  peraone  as  plainiiffa  hroujkl  an  admefaiaa 
a  da/end€mi,'T.t  to  reatrain  him/rom  infriwyia§uM 
eommonabh  rights  over  a  pieoe  of  unaU  ImL  1 
emmfsr-clatrosd  ayaenet  the  pkdntiffa  ami  Msmdh 
peratma  not  originaUy  pmrHee  to  the  aetUm  for  ss  4i 
function  to  reatrain  them  from  erecting  feeeea  etipeHi 
the  VHUta  land.  The  aeven  peraona  so  feUud  Hi  1 
mfsr  an  appearance,  and  judgment  agaiMlihmtei 
eaunter''€iaim  in  default  of  appearance  teaa  moetd  j 
hy  the  defendant  in  the  action. 

EM,  that  the  cauae  ofacUon  againat  the  eeaeapam 
waa  not  aepcraUe  within  the  meaning  of  ord,  27,  r.  1 
and  came  within  ord,  32,  r.  6,  and  that  the  eak  ii 
not  one  in  wliieh  immediate  judgment  woM  k  9^4 
againat  iha  drfemdauta  to  tJic  countcT'Claim  who  1iei$ 
appeared. 

tfotlon  for  judgment. 

In  this  aothm  the  plaintffEs  sought  an  isjorfi 
againstthe  defendant  Thomas  restraining  hfan  fnck 
fringing  the  rights  of  common  of  the  pkhitilbow 
tract  of  waste  land  in  tbe  county  of  An^lsMs.  ^ 
defendant  countet-elaimed  against  tbe  plsiotift  tf 
seren  other  persons  not  pretionsly  parties  to  Ibt  i^ 
for  an  injunction  restraining  them  from  ersettstsrcj 
ing  any  fences  or  other  enotosures  on  the  pi«serf  W 
in  question.  __^ 

Tfaecoonter-olaim  was  serred  on  the  sevsn  FfJ** 


December,  1887.  No  appeatanoe  was  •n'-— -^^ 
tbe  eight  daye  limited  by  R.  6.  0.,  ord.  2i»ft|%^ 
an  affidavit  of  servfae  was  filed  under  ord.  ^^^'^^ 
Judgment  on  theconnter-olaim  in  deiauitiii  ^jjff 
ance  was  now  moved  for  ex  ptxrie  by  the  ^<**j]2 
the  action  as  against  the  scTen  persons  made  M^ 
ants  to  the  counter'Olaim. 

CoMtoe,  tKa  the  applicant. — ^The  seven  P""^! 
added  as  defendants  to  the  oonnter-daim  mid«<>M 
r.  12.   They  ought  to  have  appeared  within  ciffhi^ 
ord.  21,  r.  13.    Am  they  have  not  appeared, ss' 
of  scrvioa  was  filed  under  ord.  13,  r.  2.    Tbe  eQ 
for  making  ord.  13,  r.  12,  applicable  bars  bMi 
complied  with,  and  a  default  of  pleading  V9^ 
combined  operation  of   ord.  19,  r.  13,  oid.  9^ 
and  ord.  40,  r.   1,   give  me  the  right  to  10 
jadgneat :  Sired  v.  Orump,  32  W.  B.  89,  25  (b 

Kbxbwich,  J.— In  this  case  the  plaintiiffl  a^ 
laration  that  they  are  entitled  to  osrtaln  rights  ofji 
as  appurtenant  to  thrir  lands,  over  a  pieos  o*^ 
land,  and  an  injunction  to  assist  the  rigbt  ^ 
fendant  Thomas  has  delivered  a  connter^dsiM 
the  plaintifls  and    certain    other   peiaons. 


defendants  have  not  appeared,  and  jadgment  io  s| 
is  now  asked  for  against  these  new  defendsnta 
objected  in  the  office  that  the  Tules  as  to  flhig* 
in  case  of  non-appeannce  do  not  apply  to  a  so; 
claim,  but,  reading  ord.  21,  r.  12,  and  oid.  ST,  ^^ 
thcUghtof  otd.  67,  X.  4^aplaiaiiffbr«Mn**^ 
i^ainst  a  deiandant  by  connter-oWB,  ^  "J 
.pasttioB  m  a  pUfatflfl  in  an  orighial  actieo.  «b^ 
appsaMni  isMtcrad  he  can  take  the  cooise  dm 
a  aolto  of  laotiaa  and  praaasd  «w  agaiast  ^^fl^^ 

But  then  comes  the  qoeatloa  whetfasr  tb>^  "^ 
when  judgment  should  be  given  sgsinst  snos 
ants  yet    The  case  f^lls  within  ord.  32,  t-}- 
gives  tbe  Judge  a  discretion  as  to  granti^gjj^ 


(a.)  Bv»ted  tj  J.  W.  Gbbio,  'Beq., 


BsnWiT^ 


VoLXXXYT. 
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HMwOvraR 

'D'»:ftm  «■  Dmim. 

Hn>icCk»in« 

Tbo  ide  is  »  foDows  :'—*' Any  party  111B7  at  tDf  stage 

fA  B  QMiaa  or  maitara  whan  admlaaloiia  of  fact  i»f« 

boa  made  ettber  on  the  pleadlnga  or  otiierwlee,  apply 

to  ffaa  oonrt  or  a  Jndge  for  rash  jndgmettt  or  order  ae 

npn  moh  admlaeions  he  may  be  entitled  to,  without 

WHtiBg  for  the  determinatkm  of  any  other  qaeetion 

between  the  parties;  and  the  court  or  a  judge  may, 

vfttt  cnoh  appiicationi  make  raoh  order,  or  give  raoh 

j«4SBKn<^  aa  tiie  eotirt  or  a  judge  may  think  just." 

H  ia  eaid  the  defendant  hao  an  independent  right 

'  agriaet  these  new  parties,  but,  if  so,  it  should   not 

htfs  K»een  joined  in  this  aotlon*     The  peliey  of  the 

Jodtosftare  Act  of  1873  (section  24,  sub-seetion  3)  was 

to  hs¥e  all  questions  between  tiie  same  parties  settled, 

not  to  pennit  new  olaims  to  be  dragged  In  as  agafaist 

other  persona.    If,  on  the  other  hand,  tbis  daim  is  oon- 

nected  widi  the  origiosl  one,  that  is  a  rsason  for  not 

gnatfag  tiie  reHef  asked,  as  ord.  3S,  r.  6,  and  the  latter 

port  of  md.  27,  r.  12,  apply,  and  I  think  this  motion 

ou|^  to  stend  to  the  trial  and  the  question  ndsed  in 

the  eoanter-elaim  be  dedded  then. 

ga&itQn,  NisM  A  Daw,  for  Tuvmt  A  AUamon, 


"'i  ]  Feb.  9, 10. 

Batibb  it.  DAynn.  (a.) 

SetfU  JBdaiet  Ad,  1877  (40  <Ss  41  Vid.  e,  18),  s.  46— 
Tfnmdfor  yeara-^  LiaMUy  for  penmiisive  tscMfa-* 
'*  Wear  and  tear  and  damage,  hy  itfinped  eoMepied,*' 

A  kmuU  iff  the  curteey  of  afnthM  (eaem«n<,  ^onM^ 
is  iMMiMsi,  0/  the  foweir  cmdain&d  m  seefiofi  46  of  the 
8Md  Maiaieo  Ad,  1877,  a  ieaee  of  the  premUea  for 
twai%  oas  years,  and  died  eoon  aftertoardak  The  leaae 
ttetited  a  oovemani  hy  the  leaaee  thai  he  would  **at  aU 
Umm  daring  the  term  keep  the  premieee  im  good  and 
nktnUal  repair,  and  the  tame  in  good  and  euhstatUial 
rtpQ»  dtliver  up  to  the  leeeor,  at  the  expiration  or  sooner 
diatmimMon  of  the  term,  fair  wear  and  tear  and 
itmige  hy  tempeat  excepted,** 

Edi,  in  an  adtion  by  the  owner  in  fee  of  the  premiaea 
ktdeiideihe  leaae,  that  the  leaae  wa/a  invalid  aa  it  waa 
"sflf  made  withouJt  impeachment  of  waate,**  and  there' 
firaM  wA  conform  to  the  oonditiona  of  aedion  46  of 
UiAd. 

Ulowiy  V.  Gower,  11  Ex.  274,  4  W.  B.  Dig.  194, 
fdhwei. 

Taal  of  action. 

Ifaiy  DaTiea  was  seieed  in  foe  of  the  White  Swan 

laCe  at  Llanfrynosfa,  in  the  aom^y  of 

She  died  in   1851,  whetsupan  her  husband, 

Bavieathe  elder,  became  tenant  by  the.  onrtei|r 

•f  flbe  yiemises. 

%aikindenturedated the  28th  of  October,  1885,  Thomas 
IMea  the  elder,  in  exercise  of  the  power  conferred 
him  by  the  Settled  Estates  Act,  1877,  demised  to 
the  daiwndant,  William  Bavies,  the  White  Swan  for 
tasnCy-one  years  from  the  27th  of  September*  1885,  at 
tts  yearly  rent  of  JS34.  The  lease  contained  a  coTenant 
^tkm  lessaa  that  ka  woald*  <' at  aU  Hmes  dmiiigtha 
■tt  tana,  kasp  the  soid  pnmises  in  good  sad  sab- 
•latial  aapflii^  and  the  aame,  in  good,  and  sabstantial 
rcfidr,  dsUaaa  up  to  tha  lessaa  all  the  ezpisathm  or 
Mtion  of  the  texmv  laic  wear  and  tear 
by  tempest  aaaepted." 
'  1,  T.  Baviea  tbe  yoonger,  the  hehh*at-law 
of  Mvy  Bavla%  aftsr  tiia  death  of  Themw  Oarisa,  the 
elder,  by  thia  action  claimed  a  dedaration  thfit  the  lease 


i      Br 

I  Demi 

\  (he  4 


(a.)  Reported  by  J.  W.  Gama,  Esq.,  Barrister-at-Law. 


was  not  a  valid  ezexoise  of  the  leasing  power  conlened 
by  the  Settled  Estates  Act,  1877,  on  the  ground  that 
the  demise  wss  not  made  without  impeachment  of  wastes 
as  the  corenont  ta  aapalr  was  subject  ta  an  exception  of 
*'  feir  wear  and  tear  and  damage  by  tempest." 

Warmington,  Q.O.,    and   ITp/ohn. — ^The  lease  does 
not  comply  with  section  46  of    the  Settled    Estates 
Act,     1877.     In    Tdkmly  t.   Gower,    11    Ex.    274, 
4  W.  B.  Big.  194,  there  w^s   an   implied   exoaption 
from  permiesive  waste  by  reason  of  the  expasss  coae* 
nant  by  the  les  sor  to  repahr,  and  the  lease  waa  held 
bad*    A  tenant  for  years  would  be  liable  for  damage  by 
tempest  if  nothing  were  said  about  it  in  the  lease.    "  If 
the  house  be  discorered  by  tempest,  the  tenant  must  in 
ODUTeniant  time  repair" :  Co.  litt.  53a.  ^  The  object  ol 
section  46  is  to  preserre  the  corpua  of  the  estate  for-  the 
refonioner.  Brown  ▼•  Trumper,  26  Beay.  11,  shows  that 
a  tenant  is  bound  to  give  up  the  premises  in  ai  good 
a  state  of  repaix  as  whan  he  took  possession^ 

Barber,  Q.C,  and  Ingham. — ^The  seetion  means  the 
lessor  is  not  to  giro  the  leseee  a  right  of  active  waste. 
The  fair  meaning  of  this  covenant  is  that  the  lessee-  is 
to  keep  the  premises  in  substantisl  repeir. 

Warmington  repli£d« 

EaxBWiOH,  J.,  aftsr  dealing  with  other  points  in  tha 
case,  paooeeded :— T.  Bavies  the*,  elder,  befaig  tenant  by 
the  curtesy  of  a  tenement,  granted  a  lease  uader  seetion 
46  of  the  Settled  Estates  Aat,  1877.  Aocording  to  that 
section,  certain  conditions  have  to  be  observed  in  such 
giants,  including  one  that  *'  such  demise  be  not  made 
without  impeacbment  of  waste."  All  the  other  con«* 
ditions  have  b(on  conformed  to,  and  the  question  is» 
how  far  this  one  hss  been  fulfilled.  Themesningof 
the  statute  is  not  tbat  the  words,  **  with  impeachment 
of  waste,"  are  to  be  inserted  in  the  lease,  but  that  in 
effect  the  lessee  is  not  to  be  without  impeaidmient  cf 
waste— in  other  words,  that  the  lessee  is  not  to  be  free 
from  any  obligation  to  which  he  would  bft  subject  if 
nothing  were  said  about  waste  in  the  lease.  This  raisss 
tiie  quet-tion  whether  a  lessee  for  yean  is  subject  to 
liability  for  permissive  waste.  Tbo  case  of  Tdlowly  v. 
Oower,  seems  to  me  to  stifle  any  doubt  on  the  pohit. 
In  Woodhouae  and  Walker,  28  W.  B.  765,5  Q.  B.  D.  404, 
Lush,  J.,  and  Field,  J.,  had  the  same  idea,  and  Lush,  J., 
went  into  the  old  law  with  asferenea  to  a  teaaat  for 
life,  but  evidentiy  thought  a  tenant  for  yeara  was  liable 
foe  permissive  waste.  I  can  have  no  doubt  that  both  a 
tenant  for  years  and  a  tenant  for  life  are  impeachable 
for  permissive  waste.  What,  then,  is  the  effect  of  the 
piesent  lease  P  Tbe  covenant  as  to  rspairs  exempts  the 
lessee  from  liability  for  **  fair  wear  and  tear  and  damage 
by  tempest  excepted."  If  those  words  were  net  there, 
the  lessee  would  have  been  liable  hi  those  respects,  and 
I  therefore  think  the  lease  is  not  in  conformity  with  the 
statute,  end  is  bad,  and  must  theseloie  be  set  aside*. 


Judgment  for  the  plaintiff,  taith  < 

Solicitors,  Bchuliz  A  Son,  for  OwiUym  S  Charlea 
Jamea,  Uertiiyr  Tjrdfil ;  Vanderpump  A  Son,  for  IT,  F. 
Price,  Brecon* 
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High  Coubt. 


JV  TBB  GoODf  07  BlAOX.— Lf  THB  GOOIM  OF  WiLDB. 


HiokOouv. 


Fiob.  Dif .  &  Adm.  Biv.  ] 
Probate.  I 


Not.  15. 


In  the  Goods  ^  Black,  (a.) 

Prolate — Praetiee — A  dministration  vnth  mil  annexed — 
Orani  to  Administrator'Oeneral  of  Britieh  Guiana— 
Law  of  colony, 

A  ieetator  domieiled  in  Britiik  Ouiana,  and  TMving 
property  iJiere  and  in  England^  by  hie  tvUl  appointed 
tufo  exeeutore. 

By  the  law  of  BrUiah  Guiana  an  executor  of  a  will  i$ 
aUowed  a  period  of  «t>  monthi  which  may  he  extended) 
firom  the  death  of  hie  teitator  in  which  to  d^iherate 
wMher  he  will  act  ae  executor  or  not ;  and  during  thai 
period  he  may  do  certain  acti  and  things  necessary  to 
protect  the  estate. 

One  eoBccutor  was  resident  in  England^  the  other  in  the 
colony^  and  the  latter  administered  the  estate  on  hia  own 
hehalf  and  as  attorney  of  the  executor  resident  in  Eng- 
land* Under  the  provisions  of  the  law  in  force  prior  to 
the  1st  of  July,  1887,  ?ie  ultimately  nominated  the 
AdministratOT'General  of  the  colony  to  act  as  executor 
on  his  lehalf,  hut  did  not  affect  the  rights  of  t?ie  other 
executor. 

The  court,  on  application  hy  motion,  made  a  grant  of 
letters  of  adminiiration,  with  the  wUl  annexed,  to  the 
attorneys  in  this  country  of  the  Adminietrator-'GenercUf 
until  such  time  as  either  he  or  the  executor  resident 
Jiere  s?u>uld  apply. 

Motion  for  grant  of  letters  of  administration,  witb  the 
will  annexed,  of  tbe  personal  estate  and  eileots  in 
England  of  H.  M.  A.  Black  to  Oharles  Obampion  and 
Oharles  Gk>ble  Obampion,  tbe  attorneys  duly  appointed 
for  this  purpose  of  the  AdminlstratoT-Generalof  British 
Goiana. 

The  testator,  H.  M.  A.  Black,  resided  ordinarily  at 
George  Town,  Demerara,  in  the  colony  of  British 
Guiana,  where  his  domicile  was.  He  was  lost  at  sea 
between  Flushing  and  Queenboro  in  tbe  month  of 
September,  1886,  haTing  first  made  his  will,  l>earing 
date  April  6,  1886,  by  which  he  appointed  as  ezeouton 
of  his  will  and  guardians  of  his  children  E.  G.  Barr,  of 
England,  and  J.  Moore,  of  British  Guiana,  and  there 
was  a  clause  substituting  other  executors  in  case  these 
refused  to  act.  Barr  and  Moore  entered  on  their  duties 
as  executors. 

By  the  law  of  British  Guiana  an  executor  of  a  will  Is 
allowed  a  period  of  six  months  from  the  death  of  his 
testator  in  which  to  deliberate  whsther  he  will  act  as 
executor  or  not,  and  during  that  period  he  may  do 
certain  acts  and  things  neoeesary  to  protect  the  estate, 
and  if  necessary,  at  tiie  expiration  of  that  time,  apply 
for  a  future  period  of  deliberation,  and  at  tbe  end  of 
that  period  or  periods  (called  the  '*  Period  of  Delibera- 
tion "}  he  may  elect  to  act  in  or  renounce  the  trusts  of 
the  will. 

But  it  an  executor  acts  after  that  period  he  becomes 
ofQcially  the  executor  of  the  will,  and  prior  to  tbe  1st 
of  July,  1887,  he  could  only  release  himselt  from  the 
executorship  by  nominating  and  substituting  the  Ad- 
mioistrator-Goneral  of  the  colony  to  be  executor  in  his 
plaoe.  This  was  done  in  this  case  by  J.  Moore  on  the 
ere  of  his  leaving  the  oolony  in  June,  1887,  to  reside 
permanently  in  England,  and  the  Administrator-G(eneral 
ii  now  administering  the  estate  of  the  tedtator  in  the 
oolony  of  British  Guiana.  . 

E.  G.  Barr  for  many  years  past  permanently  resided 
in  England  ;  he  had  not  substituted  tbe  Administrator- 
General,  and  in  consequence  of  a  new  law  in  force  in 
the  colony  as  from  July  1,  1887t  he  could  not  now  do  so 
without  leave  of  the  courts. 

(a.)  Keported  by  J.  Gbrabd  Laiko,  Esq.,  Bairister-at- 
Law. 


By  the  law  of  tbe  oolony  the  AdmhiiBtiator^}«iiinl 
of  British  Guiana  is  entitled  to  admimstsr  the  fkll 
estate,  wheresoever  situate,  of  any  testator  or  lataiMo 
whose  estate  he  may  represent ;  and  in  tlis  pnMst 
case  is  the  person  entitled  to  apply  f or  and  tds 
out  letters  of  administration  with  the  wifl  ioaend 
to  the  estate  of  the  said  H.  M.  A.  Black,  dsoeiial,  b 
Englmd,  for  the  purpose  of  realizing  and  sdmhrtihrfBg 
such  portion  of  the  estate  of  tbe  said  taititat  ■  b 
situatol  there,  or  for  any  other  purpose  coimeGtidtbi*' 
with. 

The  Administrator-General  is  fnrthsr  entiiHte 
moment  any  person  Is  missing  or  absents  hioMU  fi»i 
the  oolony  without  leaving  an  attorney  or  proper  sfS^ 
to  represent  the  estate  of  such  person  and  sdodnlitaft 
No  person  can  claim  administration  of  the  eitita  ii 
opposition  to  the  Administrator-General  after  he  hi 
been  legally  substituted,  and  the  Adminiitntor-OesMl 
has  full  power  and  authority  by  law,  withoai  ^ 
colony  where  it  may  be  necessary  to  do  so,  to  appoiik* 
attorn^  or  attorneys.  ^ 

The  statements  of  the  law  in  the  colony  were  dipw 
to  by  the  Attorney-General  of  the  colony,  who  hippMf 
to  be  in  England,  and  he  also  deposed  to  the  M  A^ 
the  exemi^oation  of  the  will,  which  waa  nothtti 
form  of  an  English  protMte,  was  a  notarial  oopjtfihi 
will  given  out  of  thi  registrar's  oiBoe  asoonliil^ 
tbe  law  and  practice  of  the  colony. 

The  testator,  beyond  his  property  ia  Britieh  OaMi 
was  also  possessed  of  a  large  estate  in  Eogland,iiJa> 
object  of  the  application  was  to  admlnistsr  the  ft# 
estate. 

Indorwick,  Q.O.  [G.  E.  8.  Fryer  with  hi4 1^ 
support  of  tiie  appUoation. 

Butt,  J. — ^I  do  not  see  that  any  harm  can  beWfj 
granting  administration  to  the  applicants,  as  ^f^j 
for  the  use  of  the  Administrator- General  until k|!*| 
Mr.  Barr  or  either  of  tbem  shall  apply.    Ae  toi^f^ 


I  think  the  bond  of  the  applicants,  who  are 
London,  will  be  sufficient. 

Motion  aUowed. 

Solicitors  for  the  applicants.  Chapman  A  Sosk 


Prob.  DIv.  k  Adm. 
Probate. 


Div. 


ftri 


In  the  Goods  of  Wildb.  («•) 

Frolaie'^Praeitiee^AdministraJtion  de  bonii>|*^ 
residuary  estate^Nctioe  to  residuary  legds  ^  ^^^ 
— Grant  to  specific  legatee. 

Where,  hy  the  certificate  of 
istration  action,  it  appeared  that  there  was  i 
estate^  and  ssserat  Idiers  had  heen  sent  i 
legatee  at  his  hnovm  residence  in  Canada  l.  . 
renounce,  tJie  court  granted  administration  de  bo°g^, 
to  a  specific  legatee,  withmA  requiring  further  at^tm\ 
;  the  residuary  legatee. 

Motion  for  a  grant  of  adminlstntion  de  ^^^^ 
Thomas  SImkin  WQde,  a  spedflc  legatee  undtf  IM^ 
of  K  ^flde,  without  citation  of  the  residusry  leg«^ 

The  testator  died  In  February,  W9,  leafing •; 
duly  ezeouted,  in  which,  after  giving  esrtsia  epm 
legades,  he  bequeathed  the  residue  of  hisperioosiOT^ 
to  bis  nephew  Thomas  Wikie.  One  executor  "Boiia^ 
tiie  other,  G.  P.  Pritohard,  proved  Jbe  w01,_g^ 

(a.)  Bepovted  by  J.  Gxrabd  Ladto,  Ei9^  Bsnii^ 
Law. 
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GonvorApnuL. 


MvmE  V.  lUflnBN  ahj>  Mssilaxim  Railway  Oo. 


OoxJXT  ov  Appbal. 


oaftiSlh  ofJaaiuu7»  1887,  infteitate,  iMfiog  a  portion 
<|  tti  wtite  imaflmfaiiitefed. 

ia'actioa  in  the  Ohanoozy  Difldon  liad  been  oom« 
wmmAto  admiaitter  the  estate  of  the  teetator.    Sereral 
Iittn  (uplahifag  the  einmmetanoee  veie  sent  to  Thomae 
WK  v^  V**  living  at  Moofinim,  in  the  north-west 
tnttny  of  the  Dominion  of  Oanada,  and  the  letters 
mutiMi  thst  he  should  renonnoe,  and  contained  a 
im  for  thst  purpose ;  bnt  no  answer  liad  b^en  reoeiTed 
tarn  Ua,  sl&ongh  he  was  in  oorrespondeuoe  with  other 
M^bsioffhelaBily. 
Ihs  ^Usf  derk  had  certified  that  the  whole  of  the 
XmmA  sifeste  of  the  testator  did  not  exoeed  £1,526, 
«AMths  debts  and  peonniarj  legaoies  amounted  to 
ll,0(ftk » ihst  thtre  oonld  be  no  residnar/  estate. 
ScarKk  npport  of  the  motion. 

Ham,  P.,  grsnted   the    motion,  subject    to   an 
BflUifttwifjhigthe  chief  clerk's  certificate. 

haunch  A  ^Goddard,  for  Cooper  A  TtOei, 


coutt  of  nppnh 

Mvm  f.  tmxMs  axt>  MiDLAirDs  Bahwat  Co.  (a.) 

Mi'mtBMoryrighi  io  intped  and  take  eapie$  of 
^'  'V^*»'-"^Sltf«AoWsf  a  •*  wminu  "  of  a  rival  company 
.  — On^posMi  Ckuiei  Ad,  1845  (8  Vid.  o.  16),  s.  45 
^  ^-Oompaaut  Clau$e$  Ad,  1863  (86  <ft  27  Vid.  e.  118  ), 
*      s-M. 

7  Ai  Mdtry  right  of  a  shareholder  in  a  raUtoay 
mfte  htped  the  **Begi9ter  of  Mortgagee'*  under 
^  of  the  OompanUe  Olaueee  Ad,  1845,  and  to 
'  At  "Debentwre  SioAhotdere'  Begider"  under 
^efihe  Oompaniee  Claueee  Ad,  1863.  indudee 
*^|0  tab  copies  of  or  exirade  from  eueh  regietere* 
«*fcso/OMt^,  J.,  affirmed. 


XlaphiBtifiwas  the  registered  holder  of  shares  to 
vsaUstof  £200  and  of  debenture  stock  to  the  extent 
*t  ^SOOinthe  defendant  oompany,  and  by  his  writ  in 
^■cttoneUimed  an  injunction  to  restrain  the  defend- 
^^^•MBpsoj  from  pre? enting  him  having  access  at  all 
*' )  times  to  the  defendant  oompanj's  register  of 
_ .  I  sod  bonds,  or  their  register  of  debenture 
L-S^  ^^  purpose  of  inspeetion  and  perusal,  and 
^9i«v«nting  him  taking  extracts  from  the  said 
^1  istpeotiTely  of  the  names,  addresses,  and 
I  of  the  persons  and  corporations  entitied  to 
^Mgsges,   bonds,   and    debenture    stock    re- 

^Vphintiff,  after  issuing  the  writ,  moTcd  for  an 

"^toiy  in j  auction  in  the  aboTO  terms.    It  was 

L^tetisst  the  motion  as  the  trial  of  the  aetbn. 

IWsiterisl  facts,  as  they  appeared  from  the  evidence, 

^Mj  these : — ^The  shares  which  the  plaintiff  held 

^Atdeimdsnt  company  had  been  transferred  to  the 

''^  "1  for  s  nominal  consideration  by  the  chairman  of 

t  Eaitem  Bailwtfy  Ck>.— a  rival  company ;  the 

i  Itoek  held  by  the  plsintifl  in  the  defendant 

had  been   purchased  by  the    plaintiff  with 

jboRowed  from  the  oolioitor  of  the  Great  Eaatem 

I^BeporUd  by  M.  J.  Blaxs  and  A.  D.  MACLAanr, 
Eiqs.,  Barriiters-at-Law. 


Bailway  Go.— who  was,  howerert  a  personal  friend  of 
the  pl^tifTs,  and  the  plaintiff  had  deposited  other 
railway  stock  with  the  solicitor  as  security  for  the  loan. 
The  defendant  company  had,  in  fact,  allowed  the 
plaintiff  to  inspect  the  registers  referred  to,  but  had 
refused  to  allow  him  to  take  copies  of,  or  make  extraots 
from,  the  registers,  and  the  real  oontest  was  as  to 
whether  the  plaintiff  had  a  right  to  do  so.  The  ques- 
tion turned  on  the  conttraotion  of  section  45  of  the 
Gompanies  Glauses  Act,  1845  (8  Vict.  c.  16),  and  section 
28  of  the  Gompanies  Glauses  Act,  1863  (26  k  27  Vict.  o. 
118).  Section  45  of  the  Act  of  1845  piOTides  that  **  a 
register  of  mortgages  and  bends  shall  be  kept  by  the 
company,  and  within  fourteen  days  after  the  date  of  any 
snoh  mortgage  or  bond  an  entry  or  memorial,  specifying 
the  number  and  date  of  snoh  mortgage  or  bond,  and  the 
sums  seonred  thereby,  and  the  names  of  the  parties 
thereto,  with  their  proper  additions,  shall  be  made  in 
such  register ;  and  such  register  may  be  perused  at  all 
reasonable  tiines  by  any  of  the  shareholders,  or  by  any 
mortgagee  or  bond  creditor  of  the  company,  or  by  any 
person  interested  in  any  such  mortgage  or  bond,  without 
fee  or  refrard."  Section  28  of  the  Act  of  1868  provides 
that  **  the  company  shall  cause  entries  of  the  debenture 
stock  from  time  to  time  created  to  be  made  in  a  register 
to  be  kept  for  that  purpose,  wherein  they  shall  enter 
the  names  and  addresses  of  the  several  persons  and  cor- 
porations from  time  to  time  entitled  to  the  debenture 
stock,  with  the  respective  amounts  of  the  stock  to  which 
they  are  respectively  entitied ;  and  the  register  shall  be 
accessible  for  inspection  and  perusal  at  all  reasonable 
times  to  every  mortgagee,  bondholder,  debenture  stock- 
holder, shareholder,  and  stockholder  of  the  company, 
without  the  payment  of  any  fee  or  charge." 

Other  sections  of  these  Acts  referred  to  as  bearing  on 
the  question  were  section  10  of  the  Act  of  1845,  which 
directs  that  a  **  shareholders'  address  book,''  containing 
the  names  and  addresses  of  every  shareholder,  be  kept, 
and  enacts  that  **  every  shareholder  .  .  .  may,  at 
all  convenient  times,  peruse  suoh  book  graUe,  and  may 
require  a  copy  thereof  or  of  any  part  thereof,"  the  com- 
pany being  authorised  to  ohaige  sixpence  for  every 
100  nords  copied ;  section  36  of  the  Act  of  1845,  which 
enables  execution  creditors  of  the  company  to  issue 
execution  against  the  shareholders  to  the  extent  of  their 
shares  in  capital  not  paid  up,  and  provides  that,  "for 
the  purpose  of  ascertaining  the  names  of  the  share- 
holders, and  the  amount  of  capital  remaining  to  be  paid 
upon  their  respective  shares,  it  shall  be  lawful  for  any 
person  entitied  to  euoh  execution  at  all  reasonable  times 
to  inspect  the  register  of  shareholders  without  fee " ; 
section  110  of  the  Act  of  1846  provides  that  a  *'  book- 
keeper "  should  be  appointed  to  enter  the  aooounts  of 
the  company  in  *'  books  to  be  provided  for  the  purpose, 
and  every  suoh  book-keeper  shall  permit  any  shareholder 
to  inspect  suoh  books  and  to  take  copies  or  extracts 
therefrom  at  any  reasonable  time  during  the  presoribed 
periods,  and  if  no  periods  are  presoribed,  then  during 
one  fortnight  before  and  one  month  after  every  ordinary 
meeting,  and  if  he  fail  to  permit  any  suoh  shareholder 
to  inspect  such  books  or  take  copies  or  extracts  there- 
from ...  he  shall  forfeit  to  suoh  shareholder  for 
every  suoh  offence  a  snm  not  exceeding  £5." 

Bomert  Q.(7.,  and  W.  Baker,  for  the  plaintiff. 
B.  8.  Wright  and  0*  Haigh,  for  the  defendant  com* 
pany. 

The  arguments  sufl&ciently  appear  from  the  judgment. 

Chttty,  J.— The  first  point  taken  by  the  defendant 
company  is  that  the  plaintiff  is  not  a  bond  fide  share- 
holder or  debenture  stockholder.  But  hii  name  is 
registered  as  the  holder  of  both  the  shares  and  the 
debenture  stock,  and  primdfadehe  is  therefore  entitied 
to  sue.    The  result  of  the  authorities  is  that  the  court 
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Mttttbb  V,  EifliBBir  and  MmLAinM  Baxlwat  Go. 


OotTBT  OF  ApPBib 


cannot  deny  the  plalntifl  the  exeroue  of  auch  rights  as 
are  conferred  upon  hfan  as  a  shareholder  by  the  Legisla- 
ture. The  personal  merits  of  the  plaintiff  do  not  fdleot 
the  qaestiott,  and  the  court  cannot  go  behind  the  register, 
which  is  final.  The  matter  came  before  the  courts  in 
Pender  ▼.  Lushingion,  where  the  late  Master  of  the 
Bolls  decided  that  the  register  was  the  only  eyidence 
by  which  the  rights  of  members  to  yote  at  a  general 
meeting  could  be  ascertained. 

The  strongest  case  in  favour  of  the  view  taken  by  the 
defendant  company  that  the  plaintiff  ia  not  tk  h&nd  fide 
holder  is  ForreU  ▼.  The  MancheeUr^  Sheffldd^  and  Lin- 
colnahire  Bailutay  Co.  But  there  have  been  many  other 
oases  since  then  taking  a  different  Tiew,  and  notably 
Bhoaam  t.  The  Metropolitan  BaUvoay  Co,^  where  it  was 
held  that  the  circumstances  under  which  the  plaintifl 
acquired  his  interest  did  not  disentitle  him  from  claim- 
ing relief. 

No  doubt  the  plaintiff  here  is  aeting  in  the  interest  of 
the  Great  Eastern  Bailway,  but  the  state  of  the 
authorities  do  not  justify  me  in  going  behind  the 
register^  and,  accordingly,  I  must  decline  to  accede  to 
the  argument,  which  is  founded  upon  what  has  been 
termed  the  doctrine  of  **  personal  exception." 

The  second  point  taken  by  the  defendants  is  one 
which  depends  upon  the  construction  of  the  Oompanies 
Glauses  Act,  The  plaintiff  desires  to  inspect  the 
register,  and  it  is  plain,  under  that  Act,  he  has  a  right  to 
inspect  it  and  see  every  part  of  it.  The  object  of  the 
Act  is  that  a  shareholder  should  be  able  to  ascertain  the 
number  of  shares  and  the  address  of  each  shareholder 
and  communioate  with  them.  This  is  a  use  of  the 
register  which  is  frequently  n^ide  by  the  directors  them- 
selves when  they  canvass  the  shareholders  to  support 
some  particular  matter  at  a  general  meeting.  I  think 
the  shareholders  are  entitled  to  have  the  same  conveni- 
ence. Then  the  question  arises  whether  the  shareholders 
have  not  only  a  right  to  inspect,  but  also  to  take  copies 
of,  the  register's  contents.  [His  lordship  then  read 
sections  9,  10,  and  45  of  the  Act,  and  continued : — ] 
The  Act  contains  no  prohibition  against  a  shareholder 
making  notes  of  what  he  inspects.  Why  should  it  P  It 
is  plain,  as  Mr.  Bomer  says,  a  shareholder  might  commit 
to  memory  as  much  as  he  could,  and  use  the  information 
he  remembers,  and  I  do  not  see  why  another  shareholder 
with  inferior  powers  of  memory  might  not  make  a  copy 
of  the  information  he  desires  to  use.  I  hold  that  it 
follows  from  his  right  to  inspect  that  the  plaintifE  has  a 
right  to  make  copies,  and  is  entitled  to  an  injuncti<m. 

Hie  defendant  company  appealed. 

R  8.  Wright  and  0.  Haigh,  for  the  appellant.— The 
plaintiff  is  a  person  employed  by  the  Great  Eastern  Bail- 
way  Go. — a  rival  company — to  collect  the  names  of  memo- 
rialists to  oppose  a  BiU  in  Parliament  of  the  defendant 
company.  The  shares  in  the  defendant  company  of  which 
the  plaintifl  is  the  registered  holder  were  not  purchased 
by  him,  bot  were  voluntarily  transferred  to  him  by  the 
ahairman  of  the  Great  Eastern  Go. ;  the  plaintifl  is  in 
reality  the  mere  puppet  of  the  Great  Eastern  Go.,  and  this 
application  is  in  reality  made  on  their  behalf,  and  on 
that  ground  the  court  ought  not  to  grant  this  injunc- 
tion :  Jiogere  v.  Oxford  and  Wolverhampton  Bailway 
Co.,  2  De  G.  &  J.  662,  8  W.  B.  Gh.  Dig.  68  ;  Forreet  v. 
Manchester  and  Sheffield  Bailway  Co,,  9  W.  B.  818,  4 
De  G.  F.  &  J.  126 ;  Beaton  v.  Grants  16  W.  B.  602,  L.  B. 
2  Gh.  459 ;  Bloxam  v.  MiiropoliJtan  Bailway  Co,,  16 
W.  B.  490,  L.  B.  3  Gh.  337;  HaUenUy  v.  Earl  QheU 
"bume,  10  W.  B.  881.  [Lindlst,  L.J. — ^Those  cases 
were  suits  by  one  "  suing  on  behalf  of  all  others,"  but 
your  case  is  not  that]  The  plaintifl  is  guilty  of  mis- 
representation ;  he  at  first  alleged  he  was  a  purchaser 
for  value  of  the  shares,  but  on  cross-examination  had  to 
admit  he  was  a  mere  voluntary  donee.  That  is  sufficient 
to  disentitle  him  to  the  injunction  sought.    Again,  on  the 


construction  of  the  Acts  the  plaintifl  is  not  entitled 
take  copies  of  the  register  of  mortgages  or  of  the  i^ 
of  debenture  stock  ;  section  45  of  the  Act  of  184S I 
section  28  of  the  Act  of  1868,  which  give  the  ijgtt 
inspect,  say  nothing  about  taking  copiea,  and  \ ' 
it  was  intended  to  give  the  right  to  take  copies  9m  i 
expressly  gives  it,  as  in  section  10  of  the  Act  if  T 
relating  to  the ''Shareholders'  Address  Book,'V 
section  19  of  the  same  Act,  relating  to  the'*i 
Books."  Even  if  there  exists  a  right  to  take  < 
in  the  discretion  of  the  court  to  refuse  to  inteifottl 
the  application  is  not  lond  fide:  Reg.  r.  XoadMi 
St,  KaihaHne  Docks  Co,,  23  W.  B.  136.  [Bowm,! 
— ^That  was  an  application  for  a  mandamw,  sad  f" 
fore  the  matter  jras  discretionary  for  some  paipos0a]| 

Bomer,  Q.C*,  and  W.  Baker,  for  the 
The  object  of  the  Acts  in  requiring  these  registsn  itj 
kept  and  ifi  giving  the  right  of  inspection  is  to  " 
information  to  any  stock  or  shareholder  ss  to 
names  and  addresses  of  the  other  stock 
holders,  so  as  to  enable  him,  if  necessary,  to 
cats  with  them.  This  object  necessarily  implia^ 
right  of  taking  copies  of  the  registers.  If  it  did 
directors  of  a  company  could  praotioally  prevent  s 
holder  canvassing  other  shareholders  by 
allow  him  to  take  copies  of  their 
addresses,  while  the  directors,  having  the  n^ 
in  their  possession,  could  always  canvass  on  I 
own  behalf.  The  plaintifl,  as  a  registered  stoskU 
in  the  defendant  company,  has  a  statutorj  i 
to  inspect  these  registers,  and  has  by  nsM^ 
implication  a  statutory  right  to  take  copies  of  thi^ 
course  at  his  own  expense.  A  right  to  inspeoT 
always  been  held  to  imply  a  right  to  take  copies :  1 
V.  Pratt,  30  W.  B,  837 ;  Coleman  v.  West  Ham 
Bailway  Co.,  6  L.  T.  N.  S.  266.  This  is  not  an 
by  the  plaintifl  suing  on  behalf  of  himself  and  all 
shareholders,  and  the  cases  cited  on  behalf  of  the ' 
lant  are  therefore  not  applicable.  The  motif e  ' 
the  plaintifl  to  acquire  the  shares  in  the  defendant 
pany  cannot  be  gone  into  and  cannot  deprive  biia 
statutory  right :  Pender  v.  Luehingtont  6  Ob.  D* ' 
W.  B.  Dig.  64. 

R,  S.  Wright,  in  reply.^Debenture  stodkholdsnl 
no  votes,  and  therefore  it  cannot  be  the  object  ff| 
Acts  to  ^ow  inspection  and  the  taking  of  oopies  fr 
purpose  of  canvassing  such  stockholders.     Pf 
li  J. — But  the  stockholders  would  have  a  loom  ^ 
oppose  a  Bill  in  Parliament.]    That  loeue  Btaadi* 
given  by  the  standing  orders  of  Parliament  vsdr 
after  these  Acts ;  the  only  object  of  allowing 
is  that  a  shareholder  may  see  that  not  more 
proper  amount  of  debenture  stock  remains  out 
and  that  does  not  imply  the  right  of  takinf^  ^ 
Gutty's  Practice  (Arohbold),  voL  ii.,  part  v.,  cjA,*' 
Bacon's  Abridgment,  vol.  iii..  Title,  Eridence  (F*] 
Grant  on  Gorporations  were  also  referred  to. 

March  6.— The  following  judgment  of  the  sow* ^ 
delivered  by 

LncDLBT,  L.J.— The  plaintifl,  who  is  a  ^^^^^ 
and  also  a  debenture  stockholder,  in  the  °J^^| 
company,  by  this  action  claims  the  ^^^JJti^M 
inspect,  but  also  to  take  copies,  of  the  "S^^Tiji 
Begister,''  under  section  28  of  the  Gompanies  0»"7^ 
1863.  [The  Lord  Justice  read  the  »^^^'%  -rj 
tinned:—]  The  facts  are  simple.  The  V^^tt 
sented  himself  at  the  office  of  the  company  w  <T^j^ 
inspect  this  register,  which  he  was  «^°'*|Jl  iS** 
was  not  allowed  to  take  copies  of,  ®' /J*^?  j  Qi^t 
therefrom.    This  action  was  then  brougfat»  ana 
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J.,  dceidod  that  the  plaintiil  wm  entitled  to  take  copies. 
Thedef  endant  company  have  appealed,  and  two  points  have 
been  Taiaed  on  behalf  of  the  appeal— flrat^  that  no  right 
to  take  copies  is  giTen  under  that  section ;  and,  secondly, 
tiiat  even  if  the  plaintiff  had  each  a  right,  this  is  not  a 
esse  in  which  the  conrt  would  interfere  on  his  behalf  to 
enforoe  it.  With  regard  to  the  second  point,  the  argu- 
BMnt  is  based  on  two  grounds— first,  that  the  plaintiff  is 
merdy  a  nominee  in  the  interests  of  a  riral  company  ; 
■ad,  secondly,  that  there  has  been  such  a  want  of  can- 
dour in  tfao  affldaTits  made  by  the  plaintiff  as  to  dis- 
entitle him  obtaining  the  interference  of  the  conrt  in  his 
favour.  That  the  plaintiff  is  merely  a  nominee  has,  in 
oar  opinion,  been  made  out,  but  that  fact  in  itself  does  not 
duaUe  him  from  bringing  this  action,  in  which  he  does 
not  assume  to  represent  all  other  shareholders,  but  only 
to  enfotoe  his  own  statutory  right  as  a  registered  share- 
ItdUer.  Tbe  oases  cited,  such  as  Forre$t  t.  Maneheder 
amd  Shej/Md  BtxUway  Co^  do  not  touch  this  ;  they  were 
oases,  not  merely  of  a  nominee  taking  shares,  but  also 
sasoaung  to  represent  all  other  shareholders.  It  has,  oo 
doubt,  been  also  established  that  the  plaintiff  was,  to 
say  the  least,  guilty  of  a  want  of  candour  in  his  afft- 
davits,  bat  we  do  not  consider  he  has  been  guilty  of 
sneh  misEepresentation  or  deceit  as  to  disentitle  him  to 
zelkf  U  he  is  entiUed. 

la  ^e  plsintiff  entitled  to  what  he  seeks?     The 
qucataon  thus  raised  is  one  of  considerable  importance  to 
compsmlea  sad  shareholders  generally,  and  we  therefore 
ooDsiderad  it  dssirable  to  look  into  the  authorities  before 
g;iviBg  our  judgment.    The  result  of  my  own  researches 
is  Bci^live  rather  than  positiTe.    I  have  not  been  able 
to  iSod  a  single  case,  either  at  law  or  in  equity,  in  which 
the  eoart  bas  ever  held  that  a  person  having  a  right  to 
mspect  a  document  has  not  also  a  right  to  take  a  copy 
of  it,  or  so  much  of  it  as  he  requires  for  some  legitimate 
porpose.     The  right  to  take  a  copy  is  treated  as  in- 
ddcBtal  to  the  right  to  inspect,  and  iho  common  form  of 
ordexs  to  inspect  is  to  inspect  and  take  copies.    This 
leems  to  be  the  common  form  at  law  when  a  mandamua 
k  granted  and  when  an  order  is  made  on  a  motion  in  a 
pending  action,  and  this  is,  and,  so  far  as  I  have  been  able 
todiseover,  always  has  been,  the  common  form  of  an  order 
ts  iaspeet  when  made  in  Ohancery.    A  great  number  of 
ASMS  on  this  subject  will  be  found  collected  in  the  well- 
kaovn  note  to  Bex  ▼.   The  FraiernUy  of  EoUinen  in 
IfemeaMe '  on '  Tyne,    2    Btr.  1,223,    and    in  Obltty's 
Anhbold^  L,  p.  511,  14th  ed.,  and  an  examination  of 
those  and  other  authorities  has  led  me  to  the  conclusion 
that,  speaking  generally,  a  right  to  take  copies  is  always 
tnated  aa  incidental  to  a  right  to  inspect.    I  say  speak* 
ing  generally  because  I  have  found  an  instance  of  a 
ipsaial  Act  relating  to  a  company  in  which  a  right  to 
iaspeet  haa  been  granted,  but  a  right  to  take  copies  has 
bssn  expressly  excluded.    One  of  the  Acts  relating  to  the 
ttter  Dee  ImproTement  Oommissioners  contains  such  a 
daaae*    Again,  there  may  be  cases  where  the  inspection 
of  a  docnment  is  all  that  can  reasonably  be  exercised  for 
my  legitimate  purpose;  or  a  document  which  a  man 
■ay  haYe  a  right  to  inspect  may  be  in  such  a  dilapidated 
itate  as  to  render  it  impossible  to  take  a  copy  of  it  with- 
out destroying  or  at  least  seriontly  injuring  it.    Again, 
a  person  may  haTe  a  right  to  inspect  the  whole  of  a 
book  or  document  in  order  to  find  out  What  part  of  it 
really  concerns  him,  and  his  right  to  inspect  may  there- 
iere  extend  to  much  more  than  he  has  a  right  to  take  a 
eopy  of.    When  the  right  to  iaspeet  and  take  a  copy  is 
expressly  conferred  by  statute  the  limit  of  the  right 
depends  on  the  true  construction  of  the  statute.    When 
the  right  to  inspect  and  take  a  copy  is  not  expressly  con- 
ferred, the  extent  of  such  right  depends  on  the  interest 
which  the  applicant  has  in  what  he  wants  to  copy  and 
OB  what  is  reasonatly  necessary  for  the  protection  of 
snah  intereat. 
The  common  law  right  to  inspect  and  take  copies  of 


public  documents  is  limited  by  this  principle,  as  is 
shown  by  the  judgment  in  Bio  t.  The  8tafford$hire 
Juatiee$t  6  Ad.  &  EU.  84,  see  pp.  90—101 ;  so  Is  the 
common  law  right  of  the  member  of  a  corporation  to 
inspect  and  take  copies  of  the  documents  of  the  cor- 
poration :  Bex  T.  Merchant  Taylore^  Oo„  2  B.  ft 
Ad.  115.  Bearing  in  mind  these  piindples,  it  Is  neoas- 
sary  to  turn  to  the  statute  on  which  the  plaintiff  relies 
and  to  see  what  right  it  confers  upon  him.  The  section 
which  gif  es  him  the  right  to  inspect  is  silent  on  the 
subject  of  taking  copies.  There  is,  howe?ar,  a  section 
relating  to  another  matter  (Companies  OlauseB  Act, 
1845,  s.  119)  which  expressly  gives  a  right  to  take  copies, 
as  well  as  a  right  to  inspect.  But  this  section  imposes  a 
penary,  and  as  it  was  intended  to  impose  a  penalty, 
not  oidy  in  the  case  of  a  refusal  to  allow  inspection, 
but  also  in  the  ease  of  a  refusal  to  allow  a  copy  to  be 
taken,  it  was  necessary  to  say  so  in  express  voids  and 
to  mention  both  inspection  and  taking  copies.  The  fact, 
therefore,  that  both  are  mentioned  in  this  section,  while 
inspection  only  is  mentioned  in  section  28  of  the  Act  of 
1863,  does  not  show  that  in  framiBg  this  last  section  a 
right  to  take  copies  was  intended  to  be  enduded.  8eo« 
tion  36  of  the  Act  of  1845,  which  enables  judgment 
creditors  of  the  company  to  inspect  the  register  of 
shareholders,  would  be  practically  useless  if  it  were 
construed  strictly  and  so  as  not  to  include  a  right  to 
take  copies.  A  judgment  creditor  of  a  company  who 
cannot  get  paid  by  the  company  is  entitled  to  sue  all 
the  shareholders  in  it  whose  shares  are  not  paid  up. 
For  this  purpose  he  must  have  their  names  and  addresses, 
and  it  is  i&e  to  suppose  that  the  right  of  inspection 
here  giyen  does  not  Include  a  right  to  take  a  copy. 
Bimilar  observations  apply,  though  lees  fordUy,  tfi 
section  45  of  the  Act  of  1845,  and  section  28  of  the 
Act  of  1863.  But  it  Is  obrious  that  a  shareholder  or 
debenture  stockholder  may  desire  to  consult  the  whole 
of  the  debenture  stockholders  on  some  matter  which 
concerns  them  all ;  and  it  is  reasonable  to  suppose  that 
the  right  to  inspect  the  debenture  stock  register  is  con- 
ferred to  enable  him  to  do  this,  as  well  as  for  other 
purposes.  Parliament  baring  conferred  the  right  to  in- 
spect, the  court  ought  not  so  to  construe  the  statute  as 
to  render  the  right  conferred  illusory ;  and  if  the  court 
were  to  hold  that  in  such  a  case  as  the  present  the  right 
to  inspect  existed,  bnt  the  right  to  take  copies  did  not, 
the  court  would  in  effect  be  rendering  the  statute  of  no 
avail.  Upon  the  ground,  therefore,  that  in  this  case 
the  right  to  take  a  copy  cannot  be  denied  without 
rendering  the  right  to  inspect  practically  useless,  I  am 
of  opinion  that  the  order  appealed  from  was  correct, 
and  that  this  appeal  must  be  dismissed,  with  costs. 

Solicitors,  F.  0.  Mathewi  A  Browne;  VaknUne. 


Bankruptcy.  Dec  16, 17,  20 ;  Jan.  80. 

JSp  parU  Bbown. 
In  re  H.  G.  Sioxh.  («•) 

Fradice'^udgi^e  order  hy  conaent^Effed  of  faUure  to 
file — Money  paid  under  gamiehee  order — Debiore  Adf 
1869  (32  A  33  Fief.  c.  62),  s.  27. 

8.  having  given  a  eoneenl  to  fudgmeni  hdng  eigned 
againd  him  hy  0,  ih  ff..  Judgment  wae  aoeordingly 
eigned  hy  thenh  hid  the  ooneent  wcte  not  filed  ae  retfuired 
by  eedian  27  of  the  Dehtore  Adt  1869.  T.,  who  wae  a 
debtor  of  8,,  paid  money  to  €•  A  B.  under  a  gamithee 
order  ohtainA  under  Uie  judgment.  8.  eubeequenUy' 
heeame  bankrupt^  and  hie  truetee  in  hankrwpky  appiiA 

(a.)  Reported  by  A.  P.  Pbbobval  Kixp,  Kiq.>  Bairistei 
at-Law» 
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to  the  court  for  an  crtkr  that  0.  <6  H.  should  pay  fo  him 
the  Bum  of  money  io  received  from  Y, 

Held,  thai  the  effect  of  non-compliance  with  the 
requirements  of  the  section  was  that  the  money  tMM  paid 
hy  Y.  to  G.  dh  H.  to  the  use  of  the  trtutee^  who  was  there- 
fore  entitled  to  recover  it  from  them. 

Appeal  from  the  decision  of  OaTe,  J. 

Cooper  WiUis,  Q.C,  and  Sidney  Woolf,  for  the  ap- 
pellant. 

WinsloWt  Q.O^  and  YaAe  Lee,  for  the  reepondents. 

The  f aota  and  argomente  enfOoiently  appear  from  the 
judgment. 

The  following  additional  oaaee  were  cited  i^Orr  ▼. 
Ikvigne,  8  Ir.  0,  L.  Rep.  100 ;  Gowan  t.  Wrighi,  36 
W.  B.  297,  18  Q.  B.  D.  201 ;  Bryan  ▼.  Child,  5  Ex. 
368;  BiUle^on  t.  Cooper,  14  M.  k  W.  399 ;  Dimmaek 
y.  Bowleyf  2  a  B.  N.  8.  642.  6  W.  B.  C.  L.  Dig.  53; 
Emmanuel  r.  Bridger,  22  W.  B.  404,  L.  B.  9  Q.  B.  286. 

Jan.  30. — ^The  Jndgment  of  the  oonrt  (Lord  Ebkbb, 
]i.B.,  Bownr  and  Fbt,  L.JJ.}  wm  read  by 

Pbt,  L. J. — ^The  facta  which  gife  rise  to  this  appeal 
are  shortly  as  follows  :~On  the  17th  of  Jane,  1884, 
Glutton  Af  Hnssey  issned  a  writ  against  the  bankrupt 
Smith  claiming  the  snm  of  £60,000.  On  the  18th  of 
June  Smith  gave  a  consent  to  judgment  being  entered 
against  him  in  the  action,  and  on  the  19th  of  June 
judgment  was  signed  accordingly. 

The  consent  to  this  judgment  was  hot  filed  as  re- 
quired by  the  27th  section  of  the  Debtors  Act,  1869,  of 
which  more  hereafter. 

Young  owed  to  Smith  a  sum  of  £700  for  principal 
lent  and  £8  Os.  6d.  for  interest,  and  on  the  6th  of  July, 
1884,  the  plaintifEs,  Glutton  k  Hussey,  obtained  a  gar- 
nishee order  niei  against  Young.  On  the  6th  of  July 
the  order  was  made  absolute  upon  the  terms  that  Yoong 
should  pay  £208  Os.  6d.  to  the  plaintiffs  on  or  l>efore 
the  1st  of  August  then  next  and  the  balance  of  the  £700 
by  instalments ;  and  on  the  8th  of  July  the  £208  Os.  6d, 
was  paid  by  Young  to  the  plaintifEs. 

On  the  10th  of  July,  1884,  the  twenty-oue  days 
allowed  for  filing  the  consent  order  under  the  Dobtors 
Act,  1869,  expired. 

On  the  11th  of  July,  1884|  a  bankruptcy  notice  was 
served  on  Smith,  and  in  September  of  the  same  year  a 
petition  was  presented  on  which  he  was  adjudged  bank- 
rupt, the  act  of  bankrupt<7  being  non-payment  under 
the  notice. 

The  trustee  in  bankruptcy  now  applies  that  Messrs. 
Glutton  k  HuBsey  may  pay  to  him  £208  Os.  6d. 

It  appears  to  us  that  the  only  daim  which  the  trustee 
can  have  against  the  respondents  Messrs.  Glutton  k 
Hussey  is  on  the  footing  that  the  money  so  paid  to  them 
was  money  received  by  them  to  the  use  of  the  trustee. 

Gave,  J.,  refused  the  trustee's  application  on  the  ground 
that  the  object  of  the  enactment  in  question  was  to  pre- 
vent rivalry  between  a  judgment  creditor  by  consent  and 
an  ordinary  judgment  creditor,  and  was  not  to  enable 
the  trustee  or  a  creditor  or  all  the  creditors  to  recover 
money  from  a  creditor  to  whom  it  had  actually  been 
paid  under  a  consent  judgment.  The  opposite  oonclu- 
sion  he  held  to  be  monstrous.  In  this  view  of  the 
leaned  judge  we  are  not  able  to  concur.  We  feel  as  \A 
did  the  inconvenience  of  the  enactment,  but  we  think 
.  that  the  course  of  decision  and  of  enactment  in  pari 
materia  prevents  our  giving  effect  at  this  time  of  day  to 
the  argument  ab  inconvenienti. 

It  is  necessary  brieiy  to  refer  to  the  course  of  legisla- 
tion on  this  subject. 

The  first  statute  which  must  be  referred  to  is  the 
3  Geo.  4,  c  39,  which  was  passed,  as  its  preamble 
hows,   to   remedy   the  injustice  fieqiMntiy  dona  to 


creditors  by  secret  warrants  of  attorney  to 
judgments  for  securing  the  payment  of  money.  It  n 
quired  all  such  warrants  of  attorney,  or  a  oopy  of 
to  be  filed  wlthbi  twenty-one  days  after  exseotim;  m 
in  the  event  of  a  comndssion  of  bankruptcy  ite  A 
twenty- one  days  against  the  defendant,  it  dedindtt 
warrant  of  attorney,  and  the  judgment  and  i 
thereon,  to  be  fraudulent  and  void  against  the  ^^ 
in  bankruptcy,  unless  within  the  twenty-one  d&jidhi 
execution  one  or  other  of  three  things  had  been  tan 
namdy,  the  warrant  had  been  filed,  or  judgnsst 
or  execution  issned.    But  the  statute  not  only  ' 


that  the  warrant  of  attorney  and  the  judgfluat  a 
execution  thereon  were  fraudulent  and  void  igiiaAi 
aasignees,  but  enacted  that  such  assignees  shonld  he  i 
titied  to  recover  back  for  the  um  of  the  ereditoH  alll 
moneys  levied  or  effects  seized  under  and  by  viitni 
the  judgment  and  execution.  So  f ar  the  etithte  d; 
only  with  warrants  of  attorney  ;  but  by  seetion  >,  ^^ 
a  recital  that  "the  object  of  the  previous pnul 
might  be  defeated  by  any  person  giving  a  eo|> 
adionem  instead  of  a  warrant  of  attorney  to  cm 
judgment,"  it  provided  for  the  filing  of  every  eopil 
adionetm  in  any  personal  action,  or  a  copyjf 
'^  within  twenty-one  days  after  execution,  otM 
such  cognovit  adionem  and  any  judgment  enteai 
thereon,  and  any  execution  taken  out  on  such  jndga 
should  be  deemed  fraudulent  and  void  sgaivf 
assignees  of  the  person  giving  such  cognovit 
under  commission  of  bankrupt  isaued  against  him, 
the  expiration  of  the  twenty-one  days,  in  like 
as  warrants  of  attorney  and  judgments  and  ex< 
thereon  are  deemed  and  taken  to  be  fraudalent 
void  by  that  Act." 

As  regards  a  ooyniovii  actionem,  the  statnteeosl 
no  express  words  giving  the  assignees  a  right  to  nl 
the  moneys  levied  or  effects  seized,  but  the  intenil 
the  Legislature  to  place  a  cognovit  actionem  in  ther^ 
position  as  a  warrant  of  attorney  is  so  clear  ss  to 
it  probable  that  no  distinction  could  be  drawn  wifti 
cess  between  the  two  oaaes.  In  fact,  thel^gitU 
seems  to  treat  the  cause  of  action  accrning  i» 
assignee  in  bankruptcy  as  a  result  of  the  avoidiifl 
the  judgment  obtained  by  consent.  This  stststii 
tains,  it  wUl  be  obeerved,  no  Umitation  as  to  the 
within  which  the  bankruptcy  may  occur,  or  the  M 
of  the  assignees  be  brought  after  the  signing* 
judgment  or  the  levy  of  the  execution,  and  tbeM 
venienco  which  might  arise  from  opening  up  old 
actions  under  the  Act  soon  attracted  attentioa. 

Thus,  in  Wilson  v.  Whiiahet,  1826,  M.  *» 
Abbot,  G.J.,  pointed  out  the  great  inoonvenieneaP 
might  arise  faom  avoiding  an  execution  which  ly 
perfected,  and  doubted  whether  the  statute  vm\ 
tend  to  cases  where  there  had  been  no  act  of  tosi»^ 
at  the  time  of  giving  the  warrant  of  attorn^* 

Before  this  doubt  was  resolved  another  iH^^^ 
passed  bearing  on  the  same  subject — namely,  the*  ^ 
1  &  S  Vict.  c.  110,  s.  60,  which  extended  the  provhloi 
the  statute  of  Gkorge  IV.  to  assignees  in  insolreDCfi 
gave  them  by  express  language  a  right  of  aotioa  r' 
persons  who  had  received  the  moneys  levied  or 
seized  where  the  warrant  of  attorney  or  c 
actionem  had  not  been  duly  filed.  Under  this 
the  doubt  which  had  been  raised  by  Abbot,  O.Jm  ^ 
arose,  and  this  time  it  required  decision.  In  (he 
of  Biffin  V.  Yorke,  1843,  5  M.  A  Gr.  428,  execntioB 
been  issued  by  the  judgment  creditor  whose  cogi 
had  not  been  duly  filed,  and  the  proceeds  paid  over 
the  judgment  creditor  before  the  insolveooy.  ^ 
court  felt  the  inconveniences  to  which  attention  si 
been  called,  but  held  the  language  of  the  ststnte  « 
clear  and  too  general  to  enable  them  to  pnt  any  luait  < 
time  upon  it,  and  the  aasignee  in  insolvenqy  rsoovered. 

"It  ia  said,"  observed  GreemwU,  J.,  "that  it  wool 
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CtouBT  or  Appial. 


^  •  gmt  baidahip  if  a  party  oonld  b9  oalled  upon 
tfteMfcial  ywn  to  lefniid  that  whioh  he  haa  bonoitly 
mi  He  can,  bowcTer,  bo  only  oalled  upon  to 
i  maasj  which  he  has  reoorered  under  an  exeontion 
:  ii  pTonoanced  by  the  Leglalatare  to  be  fraodu- 

1  JHt" 

He  not  legialation  whioh  it  is  material  to  mention 

jbcoildiied  ia  the  Bankraptoy  Act  of  1849  (12  k  13 

^bUcl06],ii.  185—7.    The  aeotlon  with  whioh  we 

«M  MMened  ifl  the  187tb.     It  it  obfiona  that  the 

•da  iBgfalatioD,   whilat   dealing   with    warranta   of 

iritHHy  tod  eofinoviitf  had  not  tooohed  consenta  to 

Jilpfborien  to  aign  Judgment ;  and  benoe  a  door  waa 

opmd  lUoh  the  Leglalatare  thought  it'  needful  to 

don;  od  aooordingly,  by  the  137th  aeotlon  of  the 

atitili  k  qaeation,  it  waa  enacted  that  ereiy  Judge'a 

aids  Mia  by  eonaent  giTen  by  a  trader  (who  fhere- 

atebHHM  bankrupt)  in  any  peraonal  aotion,  and 

wiMbj  (he  phdntilf   ahould   be  authoriied  to  aign 

ji%Mit)  01  to  iaaue  exeoution  should,  or  in  oettain 

■   MMaaopjthanof  ahould,  be  filed  within  twenty-one 

r  iSJ^  ^  making  of  aueh  order,  otherwiae  aueh 

.  gya  otdoE,  lad  any  judgment  aigned  or  entered  up 

,  ninaii,  aad  any  axeoution  iaaued  on  auoh  Judgment, 

'  !i?j^_^  ^^  ^'^^  ^^^  ^  ^  intents  and  purpoaea 

,  ^fhatovcz.  Thii  oltnse  gave  no  express  right  of  action 

^  tha  an&IMli  bankraptoy. 

_^  ^M*  <«ttaBt  itgain,  the  aame  queation  arose  aa 
^■*«  thalaHhoMy  Act  in  Biffin  ▼.  JorAw— namely, 
^■■*kaf  itioildiiply  to  money  paid  under  an  exeon- 
«<>MPn»tottea(tof  bankraptoy. 

P**"fattioaaeof  Farrow  ▼.  Mayes,  18  Q.  B. 
™  M^4  Ttea  the  Judge's  order,  not  bsTiog  been 
j*7  aa  nQotndby  the  Bankraptoy  Act,  1849,  Judg- 
■*f"^  waa  lulled  and  exeoution  taken  out,  and  a  sam 
I  Of  ike  baakrapt'a  brother  whioh  muat  be  held  aa  a 
■ttt  aider  the  exeoution.  The  aaaigneea  under 
^  baakniptcj  aoed  for  the  reoorery  of  thia  money, 
m  L^f  ^  that  they  could  reooTor  it  as  money  had 
i  laailnjd  to  their  use.'  Then  the  argument  was 
.'Hyw  tta  eonrt  that  the  statute  was  not  intended 
.  ■■■■■M^^an  It  whioh  had  been  perfected  by  execu- 
SfJ?^  tiio  argument  was  repelled  by  the  Judges, 
"^  that  the  course  of  legislation  made  it  clear 
at  was  intended  to  render  Toid  all  such 
t  though  executed  before  the  date  of  the  fiai. 
By. 

I  consenta  to  Judg- 
the  Iiegialature 

,  „ ^^  ^«  jragarded  aa  more 

iL*"  Pttta  of  one  aoheme  of  legialation.  The  flrat  in 
^■M  data  was  the  Bankraptoy  Act,  1869 ;  the  aeoond 
^^Mlon  Aet,  1869 ;  and  the  third  the  Bankruptcy 
'jNand  InaolTency  Ctourt  Act,  1869,  which  repealed, 
^j^  other  atotntes,  the  Bankraptoy  Aot>  1849.  The 
"^•KtioD  of  the  Debtors  Act,  1869,  deals  with  con- 
;.'S*^Mgmanta,  and  is  the  enactment  on  which  the 
'  iaqniiy  turns.  Thia  section  proTides  that, 
k  judge's  order,  made  by  consent,  ia  given  by  a 
~^  in  a  peraonal  action  whereby  the  plaintifC  ia 
I  to  aign  Judgment  or  to  iaaue  or  to  take  out 
i»fhan  the  order,  or,  in  certain  caaes,  a  copy  of 
if  ibal],  together  with  certain  other  documents, 
1  u  mentiffiDed  within  twenty-one  days  after  the 
%o(  the  order,  otherwiae  the  order,  and  any  Judg- 
'^^Md  or  enteved  up  thereon,  and  any  execution 
r  ^^  takan  out  on  such  Judgment,  shall  be  void." 
P*liogQage  avoiding  the  Judgment  if  the  eonaent 
P.Botbeia  duly  filed  ia  the  aame  aa  that  of  the 
r  Aet,  1849,  and  the  dauae  is  equally  silent 
I  time  within  which  the  Judgment  shall  have 
execution  leried.    The  case  of  Biffin 


in  our  opinion  those  oaaea  were  rightly  decided,  and 
we  hold,  therefore,  that  the  exiatiug  legislation  doea 
apply,  and  givea  the  assignee  in  bankraptoy  a  right  to 
recoTor  as  money  had  and  reoeiYed  auma  raiaed  by 
exeoution  out  of  the  bankrapt'a  property. 

But  these  conslderationa  are  not  enough  to  boIto  the 
difBcultlea  in  the  preaent  caae,  because,  aa  we  baTe  aeen, 
the  mon^  sued  for  was  not  money  raised  by  a  levy  of 
Smith's  goods,  but  money  of  Young  obtained  under  a 
garaiahee  order,  a  form  of  procedure  aa  to  which  it  ia,  to 
aay  the  leaat,  doubtful  whether  it  can  be  accurately 
deaorijbed  aa  an  execution. 

The  queation  ia  one  of  aome  dilBoulty.  The  atatute, 
whilst  aToiding  the  Judgment,  does  not  SToid  any 
garaiahee  order  obtained  upon  it,  and  on  general  prin- 
ciplea  and  authority  we  hold  it  to  be  dear  that  in  the 
abaenoe  of  fraud  a  payment  by  a  garaiahee  of  the  debt 
due  from  him  to  the  defendant  in  the  action  ia  a  good 
discharge  to  him,  although  the  Judgment  on  which  the 
garniahee  order  waa  obtained  be  subsequently  set  aside  (see 
WeMby  t.  Day,  1  W.  B.  431,  S  E.  &  B.  605),  and  thia 
condurion  is  not»  in  our  opinion,  Taried  by  the  fact  that 
the  garaishee  order  gave  Young  a  period  within  which 
to  make  the  payment^  and  that  he  in  fact  made  the 
payment  before  the  last  day  of  fhia  ^riod* 

But  what  is  the  result  if  the  Judgment  be  set  aside, 
and  the  garnishee  order  cannot  P  In  our  opiniou  the 
answer  ia  aa  followa :  When,  on  the  8th  of  July,  Young 
paid  the  £208  Oa.  6d.  to  Glutton  k  Huasey,  he  obtained  a 
▼alid  discharge  of  his  debt  pro  tanio;  he  paid  it  to 
Glutton  k  Hussqr»  but  to  whose  use  P  The  Judgment 
was  subject  to  a  double  contingency,  the  consent  order 
might  still  be  registered  within  the  twenty-one  daya, 
and,  it  ao,  the  payment  would  be  to  the  um  of  Glutton  k 
Huaaey,  or  the  Judgment  might  not  be  regiatered,  but 
no  bankraptoy  might  take  place  and  no  creditor  aeek  to 
set  aaide  the  Judgment,  in  that  caae  again  the  pay- 
ment would  be  to  the  uae  of  Glutton  k  Huaaey ;  or, 
again,  the  Judgment  might  not  be  regiatered  and  a  bank- 
raptoy might  occur;  in  that  cTcnt  the  payment  to 
Glutton  k  Huaaey  would  be  to  the  use  of  the  traatee  in 
bankraptoy'  The  payment  by  Young,  and  the  dia« 
charge  to  him,  cannot  be  affected  by  aubsequent  eventSy 
but  the  use  to  whioh  the  payment  is  made  follows  th  e 
Tslidity  or  iuTalidify  of  the  Judgment,  and  is  deter- 
mined, therefore,  by  the  contingoncies  which  determine 
that  question.  Aa  in  the  preaent  caae  the  eonaent  waa 
not  regiatered  within  the  twenty-one  days,  and  bank- 
ruptcy has  superrened,  the  Judgment  is  void,  and  the 
payment  made  to  Glutton  k  Hussey  was  made  to  the 
use  of  the  trustee  of  Smith. 

No  question  has  been  raiaed  as  to  the  competence  of 
the  Oourt  of  Bankraptoy  to  determine  the  isauea  raiaed ; 
the  proceedinga  muat,  therefore,  we  think,  be  taken  to 
be  valid,  and  the  trustee  ia,  in  our  opinion,  entitled  to 
recover  from  Glutton  k  Huaaey  the  £208  Oo.  5d. 

Appeal  oXUnood. 

Solidtors  for  the  appdlant,  MunM  A  Longdm. 

Solldtors  for  the  reapondenta,  Law^  Eu$$ey,  A 
Htdhert. 


From  Q.  B.  Di?. 


Feb.  fi9. 

GouJERT  Go.  (a.) 

€oal  mine»~-Wdgf9^Weight  of  mineral  gotten^Dedue- 
iionu-^Coal  Mines  Be^OaUon  Act,  1872  (85  A  36 
Viet.  c.  76),  M.  17,  18. 

'~ "  ^^-'S^iSi'.oiLS^^s  I  ^--^  "^^^  •^ ''  ^'  Jar  ^'  ^^  ^-^^ 
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employed  in  the  mine  thai  the  mineral  eoniraded  to  he 
goUen  should  he  dean  eocd  of  a  certain  iiee,  t?iai  cocde 
eent/rom  the  etaUs  and  headingi  sTiould  he  p<Ud  for  ai  a 
certain  rate,  and  thcet  no  alack  should  he  paid  fort  ^^ 
all  Black  ihould  he  deducted.  By  eecHon  17  of  the  Goal 
Jiiinee  BegulaHon  Act,  1872,  where  the  amount  of  wages 
paid  to  miners  depends  on  the  amount  of  mineral  gotten, 
the  miners  shail  he  paid  according  to  the  weight  of 
mineral  gotten,  hut  tM  owner  may  agree  with  the  miners 
to  deduct  in  respect  of  stones  or  nuxterials  other  than 
mineral  contracted  to  is  gotten. 

Held  {hy  Lord  Esher,  M.B.,  and  Lopes,  LJ,,  Fry, 
L.  J.9  dissenting),  thai  the  agreement  was  within  the  Ad, 
and  that  the  agreement  for  deduction  of  slack,  heing  tin- 
avAhorized  hy  the  Ad,  was  void ;  and  that,ther^0Te,  the 
minors  were  entiUed  to  he  paid  at  the  agreed  rate  for  all 
coal  sent  up  hy  them. 

Appeal  from  the  deoiaion  of  a  DiTleional  Cbnxt 
(Stephen  and  Wille,  JJ.)  reported  35  W.  B.  837,  19 
Q.  B.  D.  357. 

The  action  was  brought  in  the  ooonty  court  to 
leooYer  wages  by  men  engaged  in  the  defendants* 
colliery.  The  plaintifCs  had  signed  a  dooament  in  July, 
1886,  by  which  they  agreed  that  the  **  mineral  contracted 
to  be  gotten  "  referred  to  in  the  Coal  Mines  Begulation 
Act,  1872,  shonld,  in  all  oases,  mean  and  include  only 
such  pieces  of  dean  coal  as  could  not  fairly  be  passed 
through  a  rake  the  dear  spaces  between  the  prongs  of 
which  were  two  and  a  half  inches  wide,  and  that  coals 
sent  from  the  staUs  and  headings  should  be  paid 
for  at  Is.  6d.  per  ton«  and  heading  slack  7d.  per 
ton.  It  was  further  agreed  that  a  premium  of 
3d.  per  ton  on  the  coal  would  be  paid  to  all  those 
places  whose  boxes  of  coal  did  not  contain  an  aYcrage  of 
more  than  112  lbs.  of  dust  each  per  week,  and  that  no 
slack  whatcTer  would  be  paid  for  except  that  sent  out  as 
heading  shiok,  all  other  slack  would  be  deducted  from 
the  different  places  in  proportion  to  their  loading. 

By  the  Goal  Mines  Begulation  Aet,  1872,  s.  17, 
**  Where  the  amount  of  wages  paid  to  any  of  the  penons 
employed  in  a  mine  to  which  this  Act  applies  depends 
on  the  amount  of  mineral  gotten  by  them,  such  persons 
shall  •  •  •  be  paid  according  to  the  weight  of  the 
mineral  gotten  by  them,  and  such  mineral  shall  be  truly 
weighed  accordingly.  Frovided  always  that  nothing 
herein  contained  shall  predude  the  owneri  agent,  or 
manager  of  the  mine  from  agreeing  idth  the  persons 
employed  in  sudi  mine  that  deductbns  shall  be  made  in 
respect  of  stones  or  materials  other  than  mineral  con- 
tracted to  be  gotten  which  shall  be  sent  out  of  the  mine 
with  the  mineral  contracted  to  be  gotten." 

By  section  18  *'  The  persons  who  are  employed  in  a 
mine  to  which  this  Act  applies,  and  are  paid  according 
to  the  weight  of  the  mineral  gotten  by  them,  may,  at 
their  own  cost,  station  a  person  (in  this  Act  referred  to  as 
a  check-weigher)  at  the  place  appointed  for  the  weighing 
of  sndi  mineral  in  order  to  take  account  of  the  weight 
thereof  9a  behalf  of  the  penons  by  whom  ho  is  so 
stationed.  The  check-weigher  .  .  •  shall  haTe 
emry  fecXllty  afforded  to  him  to  take  a  correct  account 
of  the  weighing  for  the  persons  by  whom  he  is  so 
stationed.*' 

The  method  pursued  at  the  defendants*  colliery  was 
as  follows : — ^The  coal  was  brought  up  the  shaft  in  tubs, 
and  was  weighed  at  a  weighing  oiBce  three  yards  from 
the  mouth  of  the  shaft  in  the  presence  of  a  weigher 
employed  by  the  defendants  and  a  check-weigher  ap- 
pointed by  the  men.  The  tubs  were  then  token  on 
trucks  some  little  distance  to  an  automatic  machine 
known  as  a ''  Billy  Fairplay/'  where  the  contents  were 
sifted  by  being  thrown  on  to  a  screen  through  which 
the  slack  passed  and  was  automatically  weighed. 

It  Item  admitted  that  It  was  impossible  for  the  check- 
irelgber  «ft  tte  aontii  of  the  shaft  also  to  snpeitiae 


what  took  place  at  the  "  Billy  Fairplay."  The  im 
were  paid  in  accordance  with  the  weight  of  ooal  nM, 
as  ascertained  at  the  mouth  of  the  shaft,  leas  the  mjgkl 
of  the  slack  as  ascertained  by  the  <<  Billy  FaizpUy." 

The  action,  which  was  a  test  action,  was  bnqgiit  to 
recover  the  difference  between  this  amoant  nd  tkit 
proportioned  to  the  whole  weight  of  cod  rainA. 

The  county  court  judge  gave  judgment  iotflttds* 
fendants,  but  the  Divisional  Ck>urt  revensd  tfaiiMipa 
on  the  ground  that  the  deductions  had  been  inpsfelj 
ascertained. 

The  defendants  appealed. 

^^^1  0«0.,  and  McOlymoni,  for  the  defeDdnii.-- 
The  agreement  was  drawn  up  with  the  objeot  of  ooa- 
pellfng  the  men  to  raise  only  large  coal,  and  to  Innik 
slack,  which  is  valueless.  Slack  is  not  pait  of  tt» 
mineral  contracted  to  be  gotten,  and  it  may  be  dedutf 
under  section  17 :  Mynd  v.  Spowart,  22  Soottish  Jm 
Beporter,  702. 

Alfred  Young,  for  the  plaiatiiIft.-4Saadk  is  oo4fl|i 
as  such,  is  part  of  the  mineral  contracted  to  be  goM|| 
and  cannot  be  deducted.    The  agreement  is  innM 

^hy,  Q.O.,  replied. 

Lord  EsKBB,  M.B.— In  this  case  it  seems  to  mU  \ 

the  first  thing  to  be  done  is  to  state  my  view  of  tbeC^ 

struction  of  the  contract,  and  then  to  see  what  flto^» 

Act  of  Parliament  has  upon  that  contract.   ^^^ 

take  into  consideration  the  droumstapoes  of  fictil 

law  existing  when  the  contract  was  mads.    It  wM«llj 

after  the  Act  of  Parliament  was  passed,  and  it  obfiM 

referred  in  terms  to  the  Act.    It  is  a  contract  Am^ 

men  should  get  all  the  coal  in  the  seams,  and  notooM 

cod  of  a  certdn  size,  and  that  they  should  be  psUff^ 

rate  of  Is.  6d.  per  ton  for  the  coal  so  got.   Theaif 

the  premium  of  2d.  per  ton  to  stimulate  the  I 

make  as  little  slack  as  possible.    That  is  not,  I 

inconsistent  with  the  agreement  to  pay  1>*  ^  *^. 

"  coals  sent  from  the  stalls  and  headings."  Theail 

on  that  all  slack,  other  than  heading  slaoky  "^ 

deducted.    They  treat  it  as  a  dedaration.  Ba^ 

endeavour  to  put  upon  the  words  of  the 

meaning  which  they  will  not  bear.    It  is  tne  tkii  1 

men  have  agreed  to  this.    But  what  is  the  obJ*^\ 

meaning  of  the  statute.    It  is,  I  think,  inteDMl 

interfere  with  the  freedom  of  oontraot,  and  it  >^ 

the  masters  to  bind  the  men  to  contracts  ooatMiy'^Jl 

Act  of  Pailiament.    The  Legislature  intended  ^ffil 

the  colliers  just  as  in  the  Merchant  ShippiBg  J^T 

intended  to  protect  the  sailors.    But  is  a  oontn^'^ 

sistent  with  the  Act  of  Parliament  illegd  i   Ijj'!^ 

The  Act  will  not  let  it  be  recognised  as  cootM^ 

sole  contract,  but  it  is  valid  so  far  as  it  doat'**'^ 

fliot  with  the  Act.    If  the  wages  of  the  met  •tf** 

the  amount  of  cod  gotten,  then  there  can  ^"v^S 

tions  from  that  amount,  except  such  as  ais  s>Vr? 

by  the  Act,  and  if  any  other  deductions  an 

agreement  that  agreement  is  void.    There  k  p^ 

agree  to  certain  deductions,  and  it  Is  obvioai  ^zm 

were  not  for  that  power  no  deductions  whatsfti^ 

be  made.    But  they  may  agree  to  deduot  '*  <toiiwj 

materials  other  than  minerd  contracted  to  bs  ff^^ 

It  is  clear  that  if  coal  is  the  minerd  contmotsd  tM 

gotten,  there  is  no  power  to  dedjiot  dack,  wbioh  M^ 

all,  only  cod  broken  small.    The  contract  "^^  .^ 

fore,  in  my  opinion,  be  carried  out  without  ib<y°S 

tion,  and  the  men  are  entitled  to  be  paid  the  '^U  pi^ 

for   the   cod  raised  by  them   as  ascertained  sfi  ■ 

weighing-office  at  the  mouth  of  the  ahaft.    As  vj 

case  of  Mynd  v.  ^powart,  it  is  not  Undiog  npg^yf: 

with  great  deference  to  Lord  McT^ren,  I  amm^JC 

with  that  decision,  and  I  dediae,  lespeotfaB^i  ^  *^ 

it. 
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Or.  Of  i»*  BovBivB  V.  KsTHXBssAL  OoLUBET  0o.-^Ha8LA1i  FomiDST  k  ENoncxBBXiro  Oo  V.  Hall.  Or.  of  App. 


j 


ItimiiBeeeiiazy,  I  think,  to  detwmiae  the  qoMkion 
d  tte  wmctoai  of  th«  method  ol  weighing,  but  I 
Wkttet  dinoiij  a  oeae  oomee  nitbin  the  Aot,  and  the 
ma  diiiu  to  make  deduotlone,  it  lies  upon  him  to 
Aw  tint  he  haa  pioperly  aeoertained  the  weight  eo  to 
te  4Bteetod,  and  that  the  weighing  was  each  as  to 
wUs  bin  ftridy  to  olaim  snoh  dednotioos.  In  my 
i|iihathefisoeof  weighing  fixed  bj  him,  and  veeog- 
iMIj  the  flien,  was  at  the  pit  mouth,  and,  therefore, 
miatliiftplaM  was  expieasly  altered,  I  do  not  think  he 
Wl  uy  li^t  to  weigh  the  ooals  elsewhere. 

hinj  opiaioB  Jndgmont  most  go  for  the  plaintifls. 

fn,U.— IhsTo  tiie  misfortune  to  differ  from  the 
view  afcittrinefl  bj  the  Master  of  the  Bolls  and  my 
biote  Lopes,  and  I  need  hardly  say  that  it  is  with 
gmlttfaioe,  tiiecefore,  that  I  express  my  opinion. 

We  m  boimd,  I  think,  in  looking  at  the  statute  to 
eadmon  to  lee  what  were  the  eifls  at  which  it  was 
simdal  what  telorme  it  intended  to  introduce.  Section 
17rtitei  I  ooDtfaigency  and  contains  an  enactment  relating 
tefhUooaiiBga^.    The  contingency  ia  this  :•— Where 
tteousBtolvagaa  paid  to  miners  depends  upon  the 
MMBtefniiMnlgottenby  them;  and  the  enactment 
ktbat  kiQchaease  the  minora  ahall  be  paid  according 
te  fbd  vdght  of  the  minerala  gotten  by  them,  which 
dnll  \m  My  weighed.    The  erUs  aimed  at  appear  to 
«a  to  \m  two;  (1)  the  ascertainment  of  the  amount 
I     Ttd^\  tike  ^  by  measure,  or  in  some  way  other 
ite  Vy  ««{^;  ^  the  weighing  might  be  unfair  to  the 
■m,  Had  ftedeMons  might  beexcessiTe.    ProTieion 
■tttewfpti^  aile  ^y  the  Act  both  for  checking  the 
MBmefwq^ma  also  fdr  limiting  the  deductions. 
_*^  te  iwe^  at  the  time  the  Act  was  passed, 
■JJbJ  andai  of  payment  in   exietenee.     The   men 
j9^  ^FiUaeooiding  to  time,  aoeoxding  to  the  pro- 
■*  ^  tts  oooeeni,  acoording  to  the  amount  of  coal 
■H,  aeeoidiDg  to  the  amount  of  coal  gotten,  or  accord- 
totleiammt  of  a  particular  part  or  kind  of  coal 
■B,.wMehii,  I  think,  the  caae  here.    The  Act,  in 
y  ^|M— I  lias  reference  only  to  the  caae  in  which 
p^heee<adlng  to  the  amount  of  mineral  gotten. 
~^NrtQrB  were,  I  think,  only  minded  to  deal  with 
«<2jMar  contingency.  The  Act  doea  not  awoid  any 
FjMveoatnct,  but  it  only  saya  that  in  that  par- 
.*|*<"e  eevtain  thinga  ahall  happen. 

IW'tieeoidiiig  to  my  conatmction  of  thia  contract, 

2^*^*Bl  to  be  gotten  waa  not  coal  generally  but  en- 

^eorief  a  certain  aiae,  and  it  was  agreed  that  the 

2  ilflald  be  paid,   not  for  the  whole   amount  of 

yfyto,  but  for  the  amount  of  this  coal  which  ultl- 

Wnudnedof  thissixe.   I  think  that  the  deduction 

g  ^  need  in  order  to   ascertain  this   amount. 

yfcw  I  think  that  the  oontingwioy  to  which  the  Act 

^Jjii  liei  not  arisen,  and  that  this  agreement  is  not 

JVBtte  Act.    The  Act  is  a  penal  one,  and  I  think  we 

Mieotttne  it  strictly.    Even  although  I  am  wrong 

1^^  of  the  contract,  I  cannot  see  how  the  men 

T^^  on  receifing  Is.  6d.  per  ton  for  all  coal  gotten 

|«iB  when  they  had  agreed  that  this  was  to  be  the 

Pbilirge  coal  only,  and  had   agreed  to  receive 

•^te  Black. 

J^U.— I  am  of  the  same  opinion  in  this  case  as 

.2^  of  the  Bolls.    It  is,  I  think,  almost  impoe- 

^  J*^Biinei8  to  extract  any  mineral  without  also  ex- 

:?V^w  material  at  the  same  time.    I  think  that 

1  n  was  intended  to  interfere  with  the  freedom  of 

iioi  the  protection  of  persons  working  in  mines. 

f  wages  are  made  to  depend  on  the  amount  of 

1  gotten  the  case  falls  within  the  Act.    I  think 

I  igneoent  was  made  with  reference  to  the  Act,  and 

-^  ittnuich  as  it  contains  deductions  unauthorised 

f  2^  Aet,  it  is  Toid  as  to  those  deductions.    Slack  is 

!^  teas  nor  material  other  than  mineral  con- 

^  to  be  gotten.    It  is  theief ore  nmieoeieary  to 


decide  whether  the  deductions  were  properly  ascertained, 
since  there  was  no  power  to  make  thism  at  all. 

I  agree  with  the  Master  of  the  Bolls  as  to  the  case  of 
Bynay,  Spowart,  and  I  think  this  appeal  must  be  dis- 


Appeal  fJismusei. 

Solicitors  for  the  plaintift»,  Fidd,  Bo900et  4b  Oo,,  for 
Deans  S  Hande^  Loughborough. 

Solicitors  for  the  defendants.  Marten,  CtMefp  A  Co., 
for  ChaUinor  A  Co,^  Leek.  * 


From  Q.  B.  Diw. 


Feb.  9,  23. 


T[A«TiAM  FouHDBY  AiTD  ENeDnEKBDro  Co.  V.  Hail  (a.) 

PaUnU,  Duigne,  and  Trade-Marhi  Aet^  1883  (46  A  47 
Viet,  c.  57),  a.  81 — Action  for  infringement  of  patent 
— Orant  of  oertifieate — Appeal^"  Judgment  or  order  " 
--^udicaiure  Act,  1878  (86  «  37  Viet.  c.  66),  a.  19. 

In  an  action  for  infringement  the  defendant  denied 
the  validity  of  the  patent,  and  delivered  particularB  of  a 
number  of  ohfectione  iherdo.  He  eatahliehed  one  obfetstion, 
hut  failed  to  ettahlieh  the  othere.  The  Judge  gave  fudg- 
m^entfcT  the  defendamtt  and,  upon  the  application  of  the 
plaintiff,  granted  a  oertifieate,  that  the  validity  of  the 
patent  came  in  question,  under  eection  31  of  tJie  Patente, 
anCm,  A(t,  1888. 

EM,  upon  appeal  by  the  dtfendant  from  the  deeieion 
granting  the  eerHfioate,  that  no  appeal  lay,  as  the  dedeion 
waa  not  a  "  fudgnnent  or  order ''  within  eeetion  19  of  the 
Judicature  Act,  1878. 

Action  for  the  infringement  of  a  patent.  The  defence 
was  a  denial  of  the  walidity  of  the  patent,  and  particu- 
lars of  a  number  of  objectiona  were  delivered. 

Upon  the  trial  before  Stephen,  J.,  without  a  jury,  one 
of  the  fobjections  only  was  austained,  the  defendants 
failing  to  establish  any  of  the  others.  Judgment  was 
accordingly  entered  for  the  defendants,  and  the  Judge, 
on  the  application  of  the  plaintiffs,  granted  a  certificate 
under  section  81  of  the  Patents,  Deaigns,  and  Trade- 
Marks  Act,  1888,  which  providee  that  *'  in  an  action  for 
infringement  of  a  patent  the  court  or  a  judge  may  cer- 
tify that  the  walidity  of  the  patent  came  in  question ; 
and  if  the  court  or  a  judge  so  certifies,  then  in  any  sub- 
sequent action  for  infringement  the  plaintifiC  in  that 
action,  on  obtaining  a  final  order  or  judgment  in  hia 
fayour,  shall  have  hia  full  costs,  charges,  and  expenses 
as  between  solicitor  and  client,  unless  the  oourt  or  judge 
trying  the  action  certifies  that  he  ought  not  to  haye  the 


The  defendants  appealed  from  the  dedaion  as  to  the 

grant  of  the  certificate. 

Sir  R.  E,  Webster,  A.G.,  and  Aston,  Q,0.  (Oarpmael 
with  them),  for  the  plalntifBe,  took  the  preliminary 
objection  that  the  appeal  did  not  lie.— By  section  19  of 
the  Judicature  Act,  1873,  the  Oourt  of  Appeal  has  juris- 
diction to  hear  and  determine  appeals  from  any  **  judg- 
ment or  order"  of  the  High  Oourt  of  Justice.  By  sec- 
tion 100  "  judgment "  is  to  indude  decree,  and  "  order  " 
is  to  include  rule.  Ord.  58,  r.  1,  also  speaks  of  appeals 
from  any  judgment  or  order.  The  grant  of  this  certifi- 
cate ia  not  a  judgment  or  order.  The  certificate  imposes 
no  burden  upon  the  defendants,  as  it  does  not  allaet  the 
ooata  in  the  preaent  action :  Penn  ▼.  Bibby,  16  W.  B. 
192,  L.  B.  8  Eq.  308.  It  haa  no  effect  in  thia  action, 
but  can  only  affect  the  coata  in  some  future  action. 
The  plaintiffs  may  disclaim  the  one  bad  part  of  the 
patent,  and  the  object  of  the  oertifieate  is  to  prevent  the 

(o.)  Beported  by  W.  F.  Bawt»  Bsq^BMoMei-at-lAW. 
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OOVSTOV  ArIAXm 


Baipe  iaaues  being  raiaed  orer  again  in  a  fatnze  action, 
ezoept  that  pe  cdl  of  the  party  laieing  them. 

Sir  H.  Jame$t  Q.O.,  and  JHovUon,  Q.O.  IBouBfield 
with  them),  for  the  defendants.— The  grant  of  the  oer- 
tifloate  is  a  proceeding  in  the  action.  The  certificate  ia 
part  of  the  formal  order.  It  it  a  Judicial  act  of  the 
Judge  in  the  action.  It  i0»  therefore,  an  *'  order."  The 
Oourt  of  Appaal  may,  it  ii  sabmitted,  under  aectlon  31 
of  the  Patents  Act,  1883,  grant  the  certificate,  inasmuch 
as  by  ord.  68,  r.  4,  it  has  all  the  powers  of  the  High 
Oourt ;  and  it  would  be  strange  if  the  Oourt  of  Appeal 
could  grant  a  certificate  while  at  the  same  time  it  could 
not  hear  an  appeal  from  the  Judge  who  granted  it. 

Our.  adv>  vuU. 

Feb.  as.— Lord  Eshbb,  M.B.— We  must  yield  to  the 
objection  raised  as  to  the  Jurisdiction  of  this  court  to 
entertain  the  appeaL  In  my  opinion  the  words  ''  Judg- 
ment or  order  "  do  not  include  the  grant  of  a  certifloate. 
To  hold  otherwise  would  have  the  elEect  of  bringing 
within  the  purriew  o(  those  words  a  great  numlMr  of  cer- 
tificates of  different  kinds.  Having  come  to  this  conclu- 
sion, I  do  not  think  that  we  ought  to  express  any 
opii^on  as  to  the  action  of  the  learned  Judge  in  granting 
the  certificate. 

Fbt,  Ii.J.— Section  19  of  the  Judicature  Act,  1873, 
gives  the  Oourt  of  Appeal  **  Jurisdiction  and  power  to 
hear  and  determine  appeals  from  any  judgment  or 
order,  save  as  hereinafter  mentioned,  of  her  Majesty's 
High  Oourt  of  Justice."  By  the  interpretation  clause 
(section  100)  **  Judgment  *'  indudes  decree,  and  *<  order  " 
includes  rule.  Therefore  this  court  has  jurisdiction  to 
hear  appeals  from  judgments,  decrees,  orders,  and  rules. 
At  the  date  of  the  passing  of  the  Judicature  Act,  1873, 
a  Judge's  certificate  was  a  well.known  method  of 
expressing  the  action  of  the  court.  Judges  granted 
certificates  under  the  Patents  Act,  certificates  for  a 
special  Jury,  certificates  under  3  d;  4  Vict.  o.  S4,  s,  8, 
in  respect  of  costs,  where  the  plaintiiE  recovered  less 
than  40s.  in  an  action  of  trespass,  and  certificates  that  a 
summons  tfut  chambers  was  proper  to  be  attended  by 
counsel.  There  were  these  and  many  other  kinds  of 
certificates.  It  cannot  be  said,  in  my  opinion,  that  they 
come  within  the  words  ''Judgment  or  order.*'  If, 
therefore,  the  Legislature  had  intended  to  confer  aright 
of  appeal  in  this  case  it  would  have  expressly  given  it. 
The  Legislature  is  silent  upon  the  pointy  and  so  no 
appeal  lies. 

Lopis,  L.J.,  concurred. 

Appeal  diimiaed. 

Solicitors  for  the  pUintifCs,  WiUon,  BrUtowi,  & 
Carpmad, 

SoUdton  for  the  defendants,  J.  H.  S  J.  7.  Johnmm. 


iTrom  Q.  B.  Div. 


WieHx  r.  Shaw. 


June  14. 


Pradke-^CoBU'^Folhwing  the  eveni^OMm   and 
counter-claim — Ord.  65,  r.  1. 

The  drfendamt  admUML  lAe  pkuMif  e^o^  M  ^^f 
and  otMMi  a  verdUiforAll  an  a  eomUer-elain.  The 
fudge  gam  judgnrndfer  the  pUvMUfffcr  hie  daim,  wUh 
ooste  io  the  date  of  the  cmm^-eMm,  and  far  the  drfend^ 
ant  tmr  hie  ommter^claiimf  with  eoete  thereof  and  euh^ 
eegumdly^  ineluding  the  eoete  of  the  hial. 

HMf  thatf  no  **  good  eanae."  hamng  been  ehown,  the 
fudge  had  not  JurioddMm  to  prevent  the  eoete  from 
/Mnokig  the  **emnL" 


Appeal  from  Denman,  J. 

The  plaintiff  sued  for  £78  15s.  for  a  quartsi^i  rat  d 
a  furnished  house.  The  defendant  did  not  dispute  Ai 
claim,  but  counter-daimed  for  £142  13s.  6d.  dimigM 
in  respect  of  the  insanitary  condition  of  the  hoaM,«ltt 
was  such  that  three  inmates  were  attacked  with  dfpk- 
theiia,and  the  defendant  was  coiiaequentiypattBa- 
pense  for  medical  attendance,  and  had  to  do  npiB 
under  order  of  the  sanitary  authority  aud  loawtti 
house  and  live  elsewhere  while  the  repairs  were  M« 
done. 

At  the  trial  the  Jury  found  for  the  defendant  onto 
counter-claim,  with  £17  16s.  damages. 

Deoman,  J.,  gave  judgment  for  the  plsiatiiE  far 
£78  15s.,  with  costs  up  to  the  date  of  the  counter-cliiBi 
and  for  the  defendant  for  £17  16s.,  with  oosts  of  thi 
counter-claim  and  all  subsequent  costs,  iooladiag  tbM 
of  the  trial,  on  the  High  Oourt  scale. 

The  plaintiir  appealed  against  the  judgmeot  rslatINi 
to  costs. 

W.  WiUie,  Q.O.,  and  E.  Tindai  AtkUmn,  for  m 
plaintiit,  referred  to  ord.  66.  r.  1 ;  Jonee  v.  Oiir%tf 
W.  B.  651,  13  Q.  B.  D.  262 ;  Mereey  Steamehip  Oift 
BhutOeworth,  82  W.  B.  245,  II  a  B.  D.  531. 

A.  G.  Mdntgre^  for  the  defendant,  dted  B(M^ 
Bromley,  29  W.  B.  706,  6  Q.  B.  D.  691. 

Lord  EsHXB,  M.B.— In  this  case  the  qnestioB  d» 
whether  the  Judge  had  any  juriodiction  to  nakBtUt! 
order  with  regard  to  the  costs.  He  could  hifi  <t| 
jurisdiction  to  interfere  with  the  costs  on  the  gfoaidM 
the  verdict  was  wrong.  It  was  suggested  iu  ^"P'^i 
that  the  verdict  was  the  result  of  a  compioBiii^W 
unsatisfactory.  For  this  purpose  the  verdUetnutM! 
assumed  to  be  right  It  seems  to  me,  therelMM|P| 
there  was  no  good  cause  why  the  judge  shonUw' 
that  the  costs  should  not  follow  the  event.  It  ^^ 
gued  that  the  order  was  inoperative,  because  thii> 
would  go  under  it  in  the  same  way  as  they  ^vov^^JA* 
done  if  it  had  not  been  made.  I  do  not  thick  thtt  ttMj 
so.  I  think  it  would  prevent  the  master  from  ttfN^ 
coeto  in  the  way  in  which  it  has  been  laid  dMttH 

Bainm  v.  ^fxmiZ«y,  that  they  ought  to  be  tsxsd  IbM^ 
a  case.  Therefore,  the  order  is  not  inopeiatife ;  m^S 
I  have  said,  I  think  there  was  no  juiisdictio&te">n 
it.  For  these  reasons  I  think  the  appeal  »n^  "^1 
allowed.  '| 

LiNOLHT,  Ii.J. — I  agree.  If  I  could  hats  ■••  •jf  i 
way  in  which  the  plaintiiE  could  have  got  tlio  biliaj^ 
his  daim  without  going  to  trial  it  is  possible  I^P 
have  taken  a  different  view.  I  think  the  lett"f"2 
must  somehow  have  proceeded  on  the  e^PP^*^!!'!? 
the  plaintiff  could  have  got  his  £60  witiiont  f*f ' 
trial. 

LoPBs,  L.J.— It  seems  to  me  dear  that  tfael*^'?^ 
by  his  order,  prevented  the  oosts  from  ^0^*^^ 
event  according  to  ord.  65,  r.  1.  The  Jadg«  ^^ 
jurisdiction  to  do  that  except  for  good  cause  ihgf»'^ 
question,  therefore,  is  whether  there  was  any  good  9Km 
here.  It  does  not  seem  that  there  was.  'Stev^^ 
that  the  appeal  must  be  allowed. 
Appeal  aUowed.  ^ 

Solidtors,  JBottoft,  EMinej  Buek,  S  Oo^  ^  ^ 
Eidce;  FreehfiMe  A  WUHame. 
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HmOouu. 


Tn  RB  BbOUOH. — ^In  KB  WsmOTM'B  BSTATB. 


Hl«H  CtoVBT. 


Kill  Cratt  ef  3wMtt. 


(ln.]H?.1 


Feb.  9. 

Jk  r$  BBoveR. 
CuBBXT  9.  BsoiraE.  (a.) 

KB-JajMof  ft)  Ofi0  /or  life^  wiih  neeUd  power  of 
tfptMamt  hy  imU— Aevoco^ian  of  Uquegt  by  eodieil 
-^^td  on  power. 

Aki^hjHmiMaBhaireo/hiirmiduarypermmdl 
mM^m  kvdfcr  h%9  Hiter  /or  life,  and,  ^fler  ih» 
decem^fketmrvivoro/hma/andth^  UnanUfor  life 
«/<&«  «av  iftarw  ofmidue,  upon  trud  for  $uch  of  the 
^^*»  pfUnofhii  hrothere  oi  $he  ihould  hy  wiU 
^P^md^indefauU,  upon  iruit  for  aU  euehchU- 
^UtmgtiUudMihofthenmnvoro/theienanUfor 
mmiike  Mhm  of  eueh  of  them  as  ehotdd  he  then 
jy^  Jy  a  ixdiea  the  teetator  revoked  aU  heiueete 
mjfmmu  l»/a«oiir  of  hie  eieter, 

Md^ihatUe  efeet  of  the  oodicU  woe  to  revoke  the 
V^^^I  appo<«foi«ii<,  oiod  thai  CA«  qift  in  default  of 

AdiQimMdiamBoiia. 

^JS?^^**»*»y^^»*^  of  the22iidof  Kovember, 

W^gwt  a&^Mthad  all  the  residue  of  hie  personal 

•■»»te  tw^Mi  upon  trust,  after  fMyment  thereout 

•*•*••  ""d  kB«H  to  iuYest  the  same  and  pay  the 

■JMM  jttdwe  ttoeof  equally  between  his  brothers 

^^"•■•^Jiata  and   his  sisten  Harriet  and   Ann 

™*5**«9»ctf?e  liYes,  and  between  the  sur?i?ors 

JLTTjJ^  their  respeotiTe    Uvea,    the  last  sur- 

ftb    *?*'^** *hoIe  of  such  annual  produce  during 

^  S^MoT^  ""^  *'**'  *^*  deoease  of  the  surviyor  of 

'   ff,  ,     "P^toand  aUters  he  directed  that  the  said 

k  JJr"***'  "^  ^^  annual  produce  thereof  should  be 

lbAM^?u!"^   •    .    .    (as  to  the  original  or  accruing 

f  ^■•*  M  iister  Harriet)  upon  trust  for  all  or  such  one 

t   'J^  "*>ri»dy  of  the  others  or  other  of  the  children 

'    !Lr  *  ^*«ra   Arthur  and  William  as  his  said 

^^  abould  1^  will  appoint*  and  in  default 

'^  It  upon  trust  for  all  such  children  or  child 

death  of  the  surtivor  of  his 

and  the  children  of  such  of 

^ --*«»  uv  uivu  oead,  such  last-mentioned  chiU 

2""tt6  equally  between  them  the  share  to  which 

■■jwnt  voold  have  been  entitled  if  li?ing.    And 

*W  OQBtiiiied  trusts  in  the  same  terms  and  in  f  aTour 

l  ^  "Y  '""^  persons  with  regard  to  the  original  or 

jJ^^Bg  ihuee  of   his    brotherj  Thomas  and   John 

?JJ|>to  Ann.    The  testator  made  five  codicils  to 

*«D|tbe  last  of  which,  dated  the  15th  of  January, 

giiMM  follows;— "I  reroke   all    doTises    and 

•;9^vbataoeTer  contained  in  my  will  or  codidlB  in 


i 


•f^feBfiiigat  the  dee 
J«tefteBaiid  sisters  and 
2|^>><koaldbethendead,  I 


my 


my  ^ 
Harriet  Brough.'' 


The  prior 


>^m  aot  OQtifer  any  benefits  on  Harriet  Brough. 

i  ^taor  died  on  the  14th  of  July,  1876.  His  sister 
St'P*^^^  1^»  ^^^  ^^  01^  ^he  1st  of  January, 
2*%  made  a  will  which  was  assumed,  for  the 
nMi  of  this  decision,  to  amount  to  an  exercise  of 
rljNr  of  appointment  OTer  one-fourth  of  the 
*>Hriniidiiary  estate. 

'  Mjk  bNtheia  of  the  testator,  Arthur  and  William, 
^[|^  who  were  liTing  at  the  death  of  John,  the 
ivor  of  Us  brothers  and  sisters,  which  occurred  in 
U887. 

I  lUianuBoiis  was  taken  out  by  the  8urvi?ing  trustee 
I  the  ffli  to  have  it  determined  {inter  alia)  whether 
^  tfth  oodicn  operated  as  a  revocation  (1)  of  the 
'^pofir  of  a]^ntment  given  to  Harriet  Brough 

|^^M1^  H.  V.  Ammbbm^  H^  Biairte]>at^Law. 


by  the  will,  and  (2)  of  the  gifts  in  default  of  such 
appointment. 

8.  Diekineonf  for  the  trustee. 

Marten,  Q.O.,  and  Waee,  for  the  persons  entitled  in 
default  of  appointment. 

B.  Fn  Norton,  for  the  persons  claiming  under  the  will  of 
Harriet  Brough,  contended  that  in  spite  of  the  codicil 
she  retained  the  power  of  appointment,  as  the  class  to 
take  was  fixed  by  the  testator,  and  not  by  her,  as  would  be 
the  case  under  a  general  power  of  appointment. 

J.  Simmondi  and  Levereon,  for  other  parties. 

Kat,  J.— Under  the  will  Harriet  takes  a  life  estate 
for  her  own  benefit,  and,  besides  that,  this  power  of 
appointmeQt  amongst  the  children  of  Arthur  and 
William.  [Hit  lordship  read  the  power  and  the  terms  of 
the  fifth  oodidl,  and  continued:—]  There  is  no  doubt  that 
her  life  estate  is  revoked  by  the  codicil.  What  becomes 
of  the  power  of  appointment  P  Is  that  a  devise  or  be- 
quest in  favour  of  Harriet  P  Some  people  might  think 
that  the  exercise  of  it  was  rather  a  burthen  than  a  benefit, 
but  the  question  is  what  the  teetator  intended.  Did  he 
intend  this  to  be  in  favour  of  Harriet  P  A  person  who 
gives  to  another  the  power  of  disposing  of  one-fourth  of 
his  residuary  estate  is,  in  my  opinion,  supposed  to  intend 
a  favour  to  that  person.  The  testator  meant  a  favour 
by  it.  I  do  not  doubt  he  considered  it  was  a  devise 
or  bequest  in  her  favour,  and  when  he  made  a  revoca- 
tion, in  the  form  I  have  read,  I  cannot  doubt  he  meant 
to  revoke  the  power  of  appointment,  and  that,  as  to  this 
share,  the  gift  in  default  of  appointment  must  take 
effect. 

Solicitors,  UaUhome,  Owrrey,  &  VUlien,  for  Barher, 
Ourrey,  A  Borough,  Derby;  Orowther,  AneHe,  A 
Vixard 


In  re  Wxnmoth's  Estate. 
Wbitmoth  v.  Wbhicoth.  (a.) 

WiU^Oonitrudion'^aift  of  income'^ Period  of  diek'i^ 
hution, 

AUhottgh,  a$  applied  to  a  testamentary  gift  o/ corpus, 
it  is  an  esUAlished  ruie  of  oonstrucHon  that,  where  there 
is  a  gift  to  ehUdren  as  a  does  made  pa^ahU  on 
attaining  a  given  age  or  marriage,  the  doss  doses  when 
theflret  child  heoomes  entitled  to  a  ehare,  and  after-born 
children  are  esoduded,  nevertJieUss  such  rule  wHl  not  be 
applied  hy  the  court  in  the  oonstrt  etion  of  the  wiU  to  a 
testamentary  gift  of  income. 

This  action  was  commenced  hy  originating  summons 
by  the  surviving  trustee  of  the  will  of  William  Wenmoth, 
for  the  purpose  of  obtaining  the  decision  of  the  court 
upon  several  questions.  The  principal  point  was  whether 
the  same  rule  of  construction  ought  to  be  applied  to  a 
testamentary  gift  of  income  to  children  as  a  class  as  if 
applied  to  a  testamentary  gift  of  corpus  to  children  as  a 


William  Wenmoth,  by  his  will,  dated  the  19th  of 
April,  1870,  after  making  certain  pecuniary  and  specific 
b^uests,  8»ve  to  his  trustees  all  his  real  and  leasehold 
estate,  ana  all  the  residue  of  his  property,  upon  trust, 
out  of  the  rents,  interest,  dividends,  and  annual  pro- 
ceeds thereof,  to  pay  certain  annuities  to  his  daughter, 
Eliaa  McEever;  and,  subject  thereto,  the  testator 
directed  his  trustees,  during  the  life  of  the  said  Eliaa 

(a.)  Beported  by  A.  D.  ILkObAnnr,  Esq.,  Bandster*at» 
Law* 
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High  Oovbt. 


Iir  Bs  Wbnmotk'b  Eratb. 


Ht«HOom. 


MeKerer,  to  paj  and  apply  the  aurplas  of  the  said  rente, 
difidendB,  interests,  and  annual  prooeeda,  and»  after  her 
decease,  the  whole  of  such  rents,  diTidends,  and  annual 
proceeds,  unto  and  equally  between  his  grandchildren 
(being  the  children  of  his  son  Joseph  and  his  said 
daughter  Miza),  on  their  respeeti?ely  attaining  the  age 
of  twenty-one  years,  during  their  reepeotiTe  Utcs,  share 
and  share  alike.  Axid  the  testator  directed  that  from 
and  after  the  decease  of  any  of  his  granddbildren  (save 
and  exxwpt  the  last  sur?ivor  of  them)  who  should  die 
leaTing  issae,  his  said  trustees  should  pay  and  apply  the 
share  of  such  income  and  annual  proceeds  of  such 
grandchild  so  dying  unto  and  equally  between  his  or 
her  children  (if  any)  who,  being  a  son  or  sons,  should 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  should  attain  that  age  or  marry ;  and,  if 
there  should  be  only  one  such  child,  then  the  whole  to 
be  paid  to  that  one  child;  and,  from  and  after  the 
decease  of  the  last  sunriTor  of  his  said  grandchildren, 
upon  trust  to  sell  and  convert  into  money,  and  to  stand 
possessed  of,  the  net  proceeds  arising  from  such  sale  and 
conversion  (thereinafter  referred  to  as  his  "  trust  fund  "), 
upon  trust  to  pay  and  divide  the  same  unto  and  equally 
between  such  of  his  great-grandchildren  as  should  be 
living  at  the  decease  of  the  survivor  of  the  children  of 
his  said  son  Joseph  and  his  said  daughter  Elisa  MoKever 
and  should  attain  the  age  of  twen^-one  years,  and,  if 
more  than  one,  as  tenants  in  common ;  and  the  testator 
thereby  declared  that  the  share  of  any  grandchild  of 
his  in  the  said  rents,  dividends,  interest,  and  annual 
proceeds  of  his  real  and  leasehold  estate  should  be  in- 
Tested  by  hie  said  trustees  during  the  minority  of  any 
such  grandchild,  and  should  form  part  of  his  trust  fund. 
By  his  will  the  testator  also  empowered  his  trustees  to 
apply  all  or  any  part  of  the  share  of  the  yearly  income, 
or  of  the  share  of  the  capital  of  the  trust  fund  to  which, 
under  the  dispositions  thereinbefore  contained,  any 
minor  should  for  the  time  being  be  entitled,  or  pre- 
sumptively entitled,  in  or  towards  the  maintenance  and 
education,  adtancement,  or  preferment  in  the  world  or 
otherwise,  for  the  benefit  of  such  minor  during  his  or 
her  minority,  or,  at  the  option  of  his  trustees,  to  pay 
the  same  to  the  guardian  of  such  infant  to  be  so  applied, 
but  for  the  apj^oatlon  whereof  by  such  guardian  his 
trustees  should  not  be  liable. 
The  testator  died  on  the  15th  of  February,  1871. 
Eliia  MoKever  was  aliTC.  She  had  two  children,  and 
both  of  them  died  under  the  age  of  twenty-one  years 
and  in  the  lifetime  of  the  testator. 

Joseph  Wenmoth*  the  testator's  son,  had  eleven 
children,  viz. : — (1)  Jane  Eliza  Wenmoth,  bom  March 
25, 1862,  and  now  alive ;  (8)  Alice  Elizabeth  Wenmoth, 
bom  January  15,  1864,  and  now  alive  {  (3)  William 
Joseph  Wenmoth,  bom  Febraary  5,  1866,  and  now 
aUve  ;  (4)  Henry  Edwin  Wenmoth,  bom  September  22, 
1867,  and  now  alive ;  (5)  Frederick  Wenmoth*  bom 
April  25,  1869,  and  now  alive ;  (6)  (George  Wenmoth, 
bom  April  2,  1871,  and  now  dead;  (7)  Joseph  Wenmoth, 
bom  June  10,  1873,  and  now  dead ;  (8)  Thomas  Francis 
Wenmoth,  bom  October  29,  1878,  and  now  aliye;  (9) 
Edith  Wenmoth,  bom  January  21^  1881,  and  now  alive ; 
(10)  Joseph  John  Wenmoth,  bom  April  3,  1883,  and 
now  dead;  (11)  Florence  Mabel  Wenmoth,  bom  Febro- 
ary  8, 1887,  and  now  alive. 

The  questions  asked  by  the  summons  were:~l. 
Whether  the  trusts  of  the  testator's  will  for  the  benefit 
of  his  grandchildren  (behig  such  children  as  above  men- 
tioned) were  confined  to  such  grandchildren  as  were 
living  at  his  death  or  extended  (a)  to  grandchildren  bom 
after  his  death  and  before  the  eldest  grandchild  attained 
the  age  of  twenty-one  years,  or  (5)  to  all  grandchildren 
whenever  bom.  2.  Whether  the  grandchildren  of  the 
testator  who  for  the  time  being  had  attained  the  age  of 
tveaty-one  years  were  entitled  to  the  whole  of  the  net 
Imoome  of  the  testator's  esta^  (subject  to  the  defendant 


Eliza  MoEeyer's  annuity)  and,  if  not,  to  what  put  o( 
such  income  they  were  entitled,  and  whether  the  jAiSM 
could  apply  any,  and  what,  part  of  such  income  in  « 
towards  the  mahitenance,  education,  or  otherwise  for  tts 
benefit  of  such  of  the  testator's  grandchUdm  ssfariii 
time  were  under  the  age  of  twenty-one  jtm,  3. 
Whether,  and  to  what  extent,  the  trusts  of  the  iridifll 
for  the  benefit  of  the  great  grandchildren  of  the  tahlR^ 
(a)  conceming  the  income  of  his  residuary  estito  MM 
the  death  of  his  last  surviving  grandebfld,  and  (i)«^ 
coming  the  capital  thereof  after  the  deatii  of  isekM 
surviving  grandchild,  were  void  lor  remotenesi. 

HU  lordship  intimated  during  the  argument  tMli 
would  not  give  any  judgment  at  present  o&  tlM  flM 
question  for  decision  on  the  ( 


WhUaker,  for  the  plaintifi,  stated  the  faeti. 

8.  8tepheM.^^XLch  of  the  chfldren  of  Joieph  W«- 
moth  who  were  alive  at  the  testator's  death  an  liiil 
entitled  to  the  surplus  income :  EUMt  v.  KIM,  S 
Sim.  276 ;  In  re  Ooppard^e  EriaU,  HowUUy.  B9dm,9 
W.  B.  473,  35  Oh.  D.  350. 

Dunham. — ^The  class  should  be  extended  so  is  lii^ 
dude  the  children  of  Joseph  Wenmoth  who  dift ; 
twenty-one  years  and  were  bom  between  the  M*  I 
the  testator  and  the  time  when  Jane  Eliza  Wai^ ! 
the  eldest  of  his  children,  attained  the  age  of  tii^ 
one  years,  which  is  the  period  of  distribution,  sad  4 
child  who  was  bora  afterwards  should  be  eidoWl 
Andrews  t.  Par^ngton,  3  B.  0.  0. 403  ;  m^^^ji 
Lard  <8I.  John,  10  Yes.  152 ;  Fiehen  v.  MMmM 
Oh.  D.  264,  27  W.  B.  Dig.  234  ;  In  re  Saya^i  Ml 
L.  B.  6  Eq.  319,  16  W.  B.  Oh.  Dig.  154.  ] 

Jcuon  Smith,  for  the  children  of  Joseph 
who  were  bom  after  Jane  Eliza  Wenmoth 
twenty-one  years  of  age. — The  mles  which  hsw 
contended  for  only  apply  to  gifts  of  corpus.  11> 
here  is  one  of  income,  and  such  rules  do  not  ^ 
Mogg  T.  Jfogg,  1  Mer.  654 ;  OiUman  v.  Daunt,  l 
J.  48 ;  Emma  t.  Emmet,  28  W.  B.  401,  13  Oh.  D. 
Pearke  v.  Moedey,  29  W.  B.  1,  5  App.  Gas.  714 

AitUon  CroUy  for  Mrs.  HoKeyer. 

Ohiitt,  J. — Where  there  is  an  immediste  ^ Jf 

children  the  meaning  of  the  testator  is  free  fioa 

and  is  that  all  the  children  in  existence  at ' ' 

shall  take.    The  death  of  the  testator  is  the. 

distribution.    There  can  also  be  no  question  sttfcigg^ 

sent  day,  where  the  legacy  is  to  a  class  of  childne  "V  \ 

at  the  death  of  another  person  or  attaining  ^^f^ 

twenty-one  years,  that  each  child  who  is  tiK*?JI 

death  of  the  testator  takes  a  Tested*  intereii»*''S 

the  class  remains  open  to  let  in  after-bom  cliil**'?| 

the  period  of  distribution  and  then  closes.  Pg]^ 

were  alive  at  the  testator's  death  and  tha»^" 

bom  before  the  eldest  attains  the  age  of  tui'gT^ 

years  are  equally  members  of  the  class.     AU  cuw^ 

born  after  that  event  are  exduded.    This  mooh  u  *^ 

and  established  by  a  series  of  dedBimis  whioh  it  j^ 

late  now  to  call  in  question.    The  explsnstinn  »J 

rule  consists  in  the  fact  that  there  are  two  ^^^^"^ 

intentions,  and  both  of  whioh  cannot  be  ^o^^^.^ 

tho  one  hand  there  is  the  intention  that  all  the  ehlT 

should  take  a  legacy,  and  on  the  other  hand  the ». 

tion  that  payment  of  the  legacies  should  be  msde  toia 

at  a  certain  time  when  all  the  children  cannot  be  M<| 

tained.     The  court  has,  therefore,  held  that  the  peq 

of  distribution  is  the  period  of  ascertainment  (^ 

class.    The  rule  has  been  called  a  rule  of  oonrenMB 

but  as  to  this  I  would  simply  remark  tM  it  i>  »^ 

which  is  very  convenient  for  the  eldest  cfaOdren  sad  ii 

inoonTcnient  for  the  younger  ones.  __  « 

Now  that  bdng  the  rule  as  regards  the  c^'^PJI'Jl 

tadt  haa  fhanle  aaj  nwhoaJwntD  theiMOMti«<P 


r 
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IhOoubt. 


In  xb  WnncoTK'fl  Btf  An*«*LiirT  v.  Abuoobbu  Slatb  and  Slab  Oo. 


HXOK  OOUBT. 


Mm 


ii^prifl  the  inooMe  ihtre  ia  nothing,  it  seems  to  me, 
fliik  nqniies  the  ftppUcation  of  th»  rale.  Where,  as  In 
Ibi  will  DOW  before  me^  the  distribution  is  of  income  and 
Mlof  o»rpiM  the  difBoolty  does  not  arise.  In  the  oase 
4  the  distdbntion  of  cofpus  the  trustees  can  never 
what  is  the  aliquot  share  of  a  member  of  the 
mitil  the  elass  is  doeed ;  but  in  the  case  of  distri- 
of  ineome  tiie  tmatees  oan  distribute  periodically. 
Amis  no  issson,  tfaevefore,  why  the  rule  should  be 
inliidto  thsease  of  income.  [His  lordship  then  read 
thufflaasbofsserout,  and  continued:—]  Thus  the 
fasQBS  ts  tske  take  only  on  attaining  the  age  of 
tMrt|-<M  7ssi%  and  there  la  nothing  in  the  mainten- 
aaai  ^nm  dioiring  thai  they  are  to  take  the  income 
QBtiltiHy  attain  that  age.  I  think  that  the  general 
priiiaiiaiiUoli  I  have  already  stated  do  not  apply  to 
this  em.  it  was  argued  that  the  cases  of  EUiot  t. 
BM  ad  la  re  dyppard  govern  tho  dedslon  in  the 
ynsiat  csMk  These  oases  are  not  in  point,  because 
ttMsinin  eioh a  quaation  aa  to  the  operation  of  the 
'■b^pM  popstoities  which  would  have  upaet  each 
tiffts  liDi,  lod  the  dedaion  in  each  of  theae  casea 
Mri  the  vilL  But  the  question  of  construction  must 
■^MMaput  from  any  question  aa  to  remoteness. 
A  iWrfti  T.  UiiKky  the  rule  applicable  to  cases  of 
»— «toM*hihtod  by  Lord  Selbome  thus  :— ."You  do 
MfciBBipQiitkBUirof  remoteness  into  the  oonstruction 
<*  Ihe  JaUwrnnt  by  which  you  investigate  the  ex- 
nMn  of  the  testator.  You  take  his  words 
mive  at  their  meaning  exactly  in  the 

^.  «h^  ~  "''^^'^  ^^  1^^^  ^<>  ^^^^  ^^»  *^^  ^  ^f 
2J*^toifcfl  expressed  by  the  words  could  law- 
'Wttfs  flCMt  I  do  not  mean  that  in  dealing  with 
^U  in  obscure  and  ambiguous,  weight,  eyen 
iteneaa,  may  not  aometimes  be  given 
that  it  la  better  to  effectuate  than 
^intention,  but  I  do  aay  that,  if  the  oon- 
of  tte  woida  ia  one  about  which  a  court  would 
>^doiit^ though  there  waa  no  law  of  remotenees, 
cannot  be  altered  or  averted  to  aome- 
it  fbr  the  purpoae  of  eecaping  from  the 
,-  -of  that  law." 
^/M«  T.  EOkU  and  In  re  Oopparcti  EtiaU 
yfyWy  i^^n  to  the  rule  agdnat  perpetuitiea,  and 
'^■"^ktthoiecaaeawerein  point  I  would  have  to 
|2|J*|haii  carsf ally.  In  the  present  case  there  is  a 
S/L  v^  to  the  grandchildren  of  the  testator  who 

I  C^f*°^  ^  ^  ^^^^  "^^  ^  ^^^  ^^^  ^^^^  ^^'^ 
<  ^M  his  death,  Indnding  one  who  has  been  bom 

"  twenty* 

but  con- 

^^  the  age  of 

^9-«ae  yeaiB.    Such  a  gift  is  not  avoided  ^  the 

SLy^  perpetuities.    From  the  power  of  main- 

j*tt  Dus  lordship  read  from  the  commencement  of 

PV;«tt  to  the  word  ''minority"]  it  appears  to  me 

iscts  of  that  power  are,  amongst  others,  the 

n,  and  a  grandchild  bom  since  the  eldest  of 

*tUn6d  twen^-one  years  is  an  object  of  the 

k  *?^^  aeoeawry  to  dedde  any  ulterior  queationa, 
[^iJieNot  deolaiBtion  must  be  limited  to  existing 
There  will  accordingly  be  a  declaration 
^Vfte  true  eonatruction  of  the  will  and  in  the 
klUeh  have  happened,  the  ineome  of  the  truat 
^ftljeet  to  the  annuity  of  Eliia  McKever,  ia 
liiBtodghtiia,  one  of  which  ia  payable  to  each 
t  Aim  eideat  grandchildren  (who  have  attained 
I  yaara  of    age),  and  that  the  other  five- 
am  to  be  applied  to  the  objecta  of  the  power  of 
,snd  aut^ect  theretq  any  aurplua  arising 
k  ihi  ai»-«lghtha  ia  to  be  accumulated  upon  the 
banhiDed  la  the  wHL    The  lect  of  the  anmmona 
IWsNT,  wtth  Ubertj  to  apply. 


y  *»  his  death,  Indnding  one  who  haa  be 
^ttsddeit  gmndchild  attained  the  age  of 
S^y^y*  Th^  are  all  membera  of  the  clasa,  h 
9t^  <n  the  attainment  by  each  of  the 
**V-«e  Teau.     finch  a  sift  la  not  aToide^ 


Levt  v.  Ajusoobbis  Slatb  and  Slab  Oo.  (a.) 

Debenture-'Agreement   to   uaue    dehmturei — BiU$   of 
8aie  Ad  (1878)  Amendment  Ad,  1882,  $.  17. 

A  **  debenture  "  i$  a  doeummU  which  eUher  oreatee  or 
acbnoufledgee  adM. 

By  a  memorandum  of  ttgreemmU  a  company  agreed  to 
pay  a  penon  who  had  advanced  money  to  the  company 
the  ium  of  £600,  wUh  intere$tf  tmd  charged  certain 
herodUammde  with  the  repayment  of  lAe  £600  and 
interestf  and  further  agreed  with  Gie  lender  that  the 
company  woMf  at  any  time  during  the  continuance  of 
the  jeotirily,  at  the  requed  of  the  lender,  exeeute  a  legal 
mortgagct  ond,  further,  to  Ueue  debenturee  of  the  com- 
pany to  the  extent  of  £600,  seetfred  over  the  capital,  dock, 
goode,  chaUeU,  and  effode  of  the  company,  including 
uncaUed  capital  preeent  and  future. 

Held,  that  the  agreement  wae  a  debenture  and  wUkin 
eedion  17  of  the  BOU  of  Me  Ad  of  1882. 

Edmonds  v.  Blaina  Fumaoea  Co.,  35  W.  B.  798,  36 
Oh.D.%l^,foU(noed. 

The  queation  in  this  case  was  whether  an  agreement, 
80  far  as  it  related  to  the  goods  and  chattels  of  a  com- 
pany ordered  to  be  wound  up  compulsorily,  was  a 
debenture  within  the  meaning  of  section  17  of  the  Bills 
of  Sale  Act  of  1882,  which  is  as  follows :— '*  Nothing 
in  this  Act  shall  apply  to  any  debentures  issued  by  any 
mortgage,  loan,  or  other  incorporated  company,  and  se- 
cured upon  the  capital,  stock  or  goods,  chattels,  and 
efleots  of  such  company." 

The  agreement  was  dated  the  3rd  of  March,  1885, 
and  was  to  secure  the  repayment  of  £600,  with  interest 
at  £10  per  cent.  By  the  agreement  the  company 
agreed  to  repay  the  plaintiff  in  June,  1885,  the  £600. 
with  interest,  and  charged  all  the  hereditaments  com- 
prised in  certain  deeds  specified  in  the  schedule  to  the 
agreement  (which  deeds  were  deposited  with  the 
plaintiff),  with  the  repayment  of  the  £600  and  interest, 
and  to  execute  a  legal  mortgage  when  called  on  ; 
and  further  agreed  to  give  the  plaintiff  debentures  of 
the  company  to  the  ext^t  of  £600,  secured  over  aU  the 
capital,  stock,  goods,  chattels,  and  effects,  including  un- 
called capital,  both  present  and  future,  of  the  company, 
and  that  the  debentures  should  be  payable  on  the  3rd 
of  June,  1885,  and  should  bear  interest  as  from  thit 
date  at  £10  per  cent. 

In  October,  1886,  the  plaintiff  commenced  this  action 
to  enforce  the  agreement,  claiming  a  oiiarge  on  the 
hereditaments  comprised  in  the  deeds  spedfled  in  the 
schedule,  and  a  charge  on  all  the  capital,  stock,  goods, 
and  effects  of  the  company,  including  uncaUed  capital. 

Bom/sr,  Q.O.,  and  T.  Bibton,  for  the  plaintiff,  con- 
tended that  the  agreement  was  within  the  saving  of 
section  17  of  the  Act  of  1882,  and  dted  Boee  v.  Army 
and  Navy  Hotel  Oo.,  S5  W.  B.  40,  34  Oh.  D.  48,  and 
Edmonde  v.  Blaina  Fumaeee  Oo.,  35  W.  B.  798,  86 
Oh.  D.  215. 

Sir  Arthur  Wateon,  Q.O,,  and  Byrne,  for  the  ofllolal 
liquidator.— The  agreement  to  charge  the  capital  and 
effects  of  the  company  should  be  in  the  form  prescribed 
in  the  schedule  to  the  Act  of  1882,  and  should  be 
registered.  The  word  ''  debenture  "  Is  only  applicable 
to  documents  in  a  prescribed  form  and  issued  in  a  series 
payable  pari  paeeu. 

They  dted  The  Pharmaceutical  Society  v.  The  London 
and  Ptovincial  Supply  A$80ciation,  28  W.  B.  957,  5 
App.  Oas.  867. 

jBomer  replied. 

(n.)  Beported  by  V.  sa  S.  Fowxx,  Biq.j  B«ariafeer-at- 
Law. 
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High  Oovst. 


LsTT  V,  Abbboobbu  Slatb  akd  Slab  Ck>. 


HiasOoun. 


Ohittt,  J. — ^The  plaintiff  in  this  OMe  Bues  the  defend- 
ant dompanjr  on  an  xnstrnment  set  out  in  the  statement 
of  daim,  and  the  company  take  a  legal  objection  to  the 
action  and  say  tiia^  the  doonment  in  qnestion  is  void 
under  the  BUls  of  Sale  Act   (1878)  Amendment  Act, 
1882,  on  two  grounds,  first,  that  it  is  one  that  requires 
registration,  and    it    has    not    been    registered,  and, 
secondly,  that  it  is  not  in  the  form  prescribed  by  the 
schedule  to  the  Act  of  1882,  and  therefore  Toid  under 
section  9.    In  answer  to  thepo  objections  the  plaintiff 
alleges  that  the  instrument  in  question  is,  in  effect,  a 
debenture,  and  therefore  within  the  exception  of  sec- 
tion 17.    I  need  not  read  this  section  again,  it  was  read 
in  Edmonds  ▼.  The  Blaina  FumaceB  Oo.^  and  I  have 
but  little  to  add  to  the  general  considerations  to  be 
found  in  the  judgment  in  that  case  as  to  the  meaning  of 
the  term  "debenture,"  and  the  interpretations  to  be 
placed  upon  the  wording  of  that  section.    In  my  judg- 
ment in  that  case  I  mentioned  one  or  two  reasons  as 
possibly  governing  the  intention  of  the  Legislature  in 
the  formation  of  section  17.    After  referring  to  the  two 
great  classes  of  existing  companies— tIe.,  those  estab- 
lished   by .  Act     of    Parliament,     incorporating    the 
Oompanies  Glauses  Act,  1845,  and  those  incorporated 
under  the  Oompanies  Act,  1862,  which  are  bound  by 
statutory  proTislons  to  keep  a  register  of  their  deben- 
tures, I  said  in  that  case : — "  The  Legislature,  finding 
these  existing  profisions  for  registration,  may  haye  con- 
sidered that  it  was  not  necessary  to  require  the  registra- 
tion  under   the    Bills    of    Sale   Act    of    the   secured 
debentures  of  an  incorporated  company.  The  Legislature 
may  have  acted  on  this  ground  or  may  have  taken  the 
broader  view  that  the  secured  debentures  of  incorporated 
companies  were  not  within  the  mischief  intended  to  be 
remedied  by  the  Bills  of  Sale  Acts."    I  would  merely 
add  that  the  argument  to-day  was  mainly  addressed 
to  the   form    of   the   instrument    before   me  and   to 
the'  protections    which   the    Legislature    has  thrown 
upon   instruments   of    this   kind   in   favour   of    the 
grantor,    and    which    seem    scarcely    required  in    fa- 
vour of  a  company.    I  am  not  able  to  state  any  other 
grounds  on  which    the    Legislature  proceeded    when 
this  clause  17  was  inserted.  Now,  looking  at  this  section 
once  more,  I  obserre  that  it  may  be  divided  into  four 
parts ;  it  relatest  first,  to  the  thing  called  a  "  deben- 
ture " ;  secondly,  the  "  debenture  "  must  be  •'  issued  " ; 
thirdly,  it  must  be  issued  by  a  particular  company— «.«., 
a  mortgage,  loan,  or  other  incorporated  company ;  the 
term  **  loan ''  is  a  little  awkward,  and  I  do  not  know  what 
is  meant  by  a  ^  loan  company,*'  but  I  pass  it  by,  as  also 
the  term"  moitgage  company,*'  which  is  also  not  quite 
clear,  because  I  am  satisfied  that  the  Words  **  or  other 
incorporated  company  "  are  large  enough,  and  must  be 
construed  as  they  stand,  and  are  not  to  be  out  down  by 
the  context ;  then  the  fourth  part  is  that  the  debentures 
must  be  **  secured  upon  the  capital,  stock  or  goods,  chat- 
tels, and  effects  of  such  company."    I  am  not  prepared 
to  say  that  a  charge  on  the  '*  capital  stock  "  would  not 
have  been  within  the  Bills  of  Sale  Act.    The  material 
words  here  are  **  goods,  chattels,  and  effects." 

Now  what  is  a  debenture  P  I  am  unable  to  add  any- 
thing to  what  I  have  already  stated  on  this  point  in 
Edmonds  v.  TJie  Blaina  Furnaces  Oo.  My  attention 
has  been  called  to  an  extract  from  Skeat^s  Etymolo- 
gical Dictionary  and  Blount's  Law  Dictionary,  from 
which  it  iqppears  that  the  word  "debenture  "  is  an  old 
word,  and  is  derived  from  the  Latin  debmtur. 

Bearing  in  mind  the  four  divisions  of  section  17  as 
I  have  just  giyen  them,  I  must  try  and  find  out  what 
the  word  "debenture"  means.  In  the  course  of  that 
argument  I  asked  Sir  Arthur  Watson  and  Mr.  Byrne  to 
define  a  debenture,  and  they  produced  no  satisfactory 
definition.  I  do  not  accept  Sir  Arthur  Watson's 
attempted  dflfinition  that  a  debenture  must  be  one  of 
a  ■erica  of  instrome&tsy  or  must  be  an  inatnuoeat  issued 


pari  passu  with  others.  In  my  opinion  a  * 
ture"  means  a  document  which  either  ersatei  i 
debt  or  acknowledges  a  debt,  and  any  doouseit 
which  fulfils  neither  of  these  conditions  is  not  t*'^^ 
benture."  I  cannot  find  any  precise  legsl  (Mh^ 
tlon  of  the  term,  it  is  not  either  in  law  or  oomman  i 
strictiy  technical  term,  or  what  is  called  a  term  of  at 
It  must  be  '*  issued,"  but  'Mssued"  is  not  a  tMd 
term,  it  is  a  mercantile  term  well  undentood,  "isif* 
here  means  the  delivery  over  by  the  compsay  te  U 
person  who  has  the  charge.  As  to  what  **  oompay* 
means,  I  have  already  said  it  must  be  "  an  oniBOR- 
porated  company,"  and  it  must  be  seonnd  on  Ik 
''goods,  chattels,  and  effects"  of  the  coBpiB|> 
Having  thus  gone  through  the  section,  once  s^kia  I  lad 
I  cannot  add  anything  further  on  this  potart  to  vM  I 
have  already  stated  in  Edmonds  v.  The  Blaina  Fmm 
Co. 

I  now    proceed  to  look  at  the  particular  doourt 

before  me,  which  I  find  contains  an  agreement  to  ^  tt» 

£600  on  a  certain  day,  to  charge  certain  hsrediteaflll 

referred  to  in  the  schedule,  and  to  execute  a  legal  M^ 

gage  when    called  for,  and  then,  further,  aoeoidjfi 

the  words  of  the  statement  of  claim,  which  I  smd|p 

to  refer  to  instead  of  to  the  original  document  Ma 

the  defendant  declhied  to  allow  the  daim  to  be  AM 

or  to  put  in  the  original  agreement,  "to  isiiuMI 

plaintiff  debentures  of  the  defendant  oompsnj  toll: 

extent  of  £600,  secured  over  all  the  capital,  stook,M 

chattels,    and  eflecU,  including  uncalled  eapitalf  m 

present  and  future,  of  the  defendant  oompsny,  ^^^ 

the  debentures  should  be  payable  on  the  Sid  of  M 

1885,  and  should  bear  interest  aa  from  that  date  it  II 

rate  of  £10  per  cent,  per  annum."    Now  this  dooiM 

i(  seems  to  me,  is  one  which  creates  a  debt,  a^io*^ 

extent  of  a  debt,  and  acknowledges  the  debtlPi 

from  the  BUls  of  Sale  Act,  1882,  this  idauae  wmm 

equity  create  an  immediate  charge  in  fafoarcip 

grantee,  an  agreement  to  give  a  charge  is  a  oMpj 

equity,  and  that  is  the  meaning  of   Ckitton,  Lfcj 

Boss   V.  The  Army  and  Navy  HM  Oo*  whj 

says:— "If  the  deed  (that  is  the  covering  da«4 

not  been  executed  at  all,  there  would  have  beos^ 

debenture  itself  a  contract  to  give  such  a  saoon 

was  intended  to  be  given  by  the  deed."   Ib*^ 

a  contract  to  give  a  charge  which  in  equity  is  t^ 

it  is,  therefore,  a  charge  on  the  goods,  ohattn^ 

effects  of  the  company ;  the  goods,  ohattela,  isd 

form  a  security  for  this  debt.*  Beasoningtba  oaia 

this  way,  the  result  is  as  plain  as  it  can  be  *^? 

section  as  the  one  before  me,  which  is  bj  ^JSL 

plain,  that  this  document  is  a  debenture,  sad  **S 

issued,  and  that  it  in  fact  complies  witii  the  fsvf^ 

I  mentioned  above.  .^iijit 

I  may  add  this,  that  if  the  debenture  %7^ 

been  issued  in  compliance  with  theiagieemeittV^^ 

that  section  17  would  apply.    I  have  here  ^^rjy 

document,  not  in  form  the  same  as  a  debentoit  n  ^ 

commonly-accepted  interpretation  of  that  taia>W»J 

legal  effect  is  the  same,  and  it  would  be  a  stnos^^ 

pretation  to  put  upon  this  section  to  assume  that  n  ^ 

that  where  the  legal  effect  of  .  two  iostroBjntoJJ 

identical,  yet  because  there  was  some  slight  ^^^i 

form  the  one  should  be  good  and  the  other  ^*^ 

true  that  the  document  before  me  is  not  called  a  aamj 

ture,  but  that  is  no  sufficient  reason  why  it  shoolon^ 

efleot  be  one ;  I  cannot  read  it  as  Sir  ^^'^J?! 

wanted  me  to  read  it,  as  a  contract  that  it  ^^^ 

operate  as  a  debenture;  the  parties  had  no  soAhn^ 

this  in  their  minds  at  the  time,  and  I  ^ttn^'^ 

such  an  intention  to  them.    I  think,  *b«iwwrj: 

mere  agreement  to  issue  what  «» called  ostea^ 

not  sufficient  to  prevent   the   agresaasat  »»"lj^ 

operating   as   a   debentuxe   witiiln  toe  ptuw^ 

aocticn  17.    I  cannot  assoiit  to  lb.  Qyi'^* 
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HishOoxjst. 


Iir  BM  KlBSHAW.— AlLXK  P,  LONGBTAFFI. 


High  Ootjrt. 


ttit after  fh«  ezeeutioa  of  this  agreement  it  wonld  have 

.•MttnipeteDt  for  the  companj  to  iMue  farther  deben- 

hjjtorttkiwrijwMtt  with  thie  charge. 
ft«e  ii  no  ground  here,  on  the  facts  aa  they  appear 
•■■^lliiaitatenMntof  claim,  for  saying  that  this  agree- 

mik  not  within  the  protection  of  section  17.     The 
r,!I!!S'l*^*^'^***^******  plaintiff  is,  in  my  opinion, 

-WWMtothe  jQdgment  he  has  asked  for. 

WWkWjWtwfdZss;  Oarr  A  San. 


ChsB.Dh.1 
Soc^].  (  Jan.  16. 

In  re  Kgxshaw. 
Bbaie  V,  Kebshaw.  (a.) 

^?!7?S!*  ^f  ^««^W  hou»9^BuUequ«id  oonfrae< 
2~^  ^  psfcAose  Ua^ehold  rermiion^Death  of 
•>"5*  ^M  compleUon  of  eoniract^LiaMUy  of 
*S?»  to  pay  pufcAose-mon^— Xodks  King's  Ad 
-^«»«Aim«id,  1877  (40  S  41  Vict.  c.  34), «.  1. 
^«fc  Wa  Ad  Amendment  Ad,  1877.  ap/)?w«  to 


r-«2v  f*'*®  *<  w'W  residing  in  a  ieaeehold  house. 
•JiilfL  *^  •'**^  *  con-rod  tot<A  A»s  fessor  to 
^~S_^^^  ftM<  dM  5e/ore  completion  of 

\  AT5*?.^<'**)f"  <«<«res«  tn  ihe  housi 
\-X^^^^  ^^  itoftiWy  to  pay  the 


house  passed  to 
pay  the  purchase^ 

j^J»««nV«mmons. 

™|lf"*««BW)ns  by  the  ezeentors  and  trnstees  of 

^  Cbe  ooort  on  oartain  qaestions  arising  in  the 
[«^rf!?"  ^  ^^  estate.  The  defendant  was  the 
fS3«5*'****®'»*"^^  •he  was  also  appointed  ezeou-. 
F  ^*  ■•wflL 

^tKrtor  by  his  will,  dated  the  19th  of  November, 
-^^  to  his  wife  "the  leasehold  house  in  which  I 
'"Jj^Povided  she  shall  elect  to  accept  the  same, 
^feBmoh  option  to  her  oo-ezecutors  within  three 
» after  m;  decease."  At  the  date  of  the  will  the 
^JJJ*  residing  in  a  honse  No.  14,  Poroheater- 
'^^^iBgton,  which  he  held  under  a  lease  dated 
£fc^?^P"'»  ^^''^»  '°'  »  *«rm  of  BOYenteen  years 
|^*«25thof  March,  1870. 
k^*^*of  April,  1885,  he  surrendered  thU  leaie 

iPJlf  li^n  s  fresh  lease  of  the  house  for  a  term  of 

^»«7esfifrom  the  25th  of  March,  1886.  On  the 
h!L!i"^'  1887,  the  testator,  through  his  solioi- 
h!lS^  ^  pofchase  the  head-lease  under  which  the 
jWi  the  bouse  for  the  sum  of  £2,050.  By  a  letter 
H^  23id  of  February  the  lessor  accepted  this 
MjtBoforaial  contract  was  entered  into.  Oa  the 
**iinh,  1887,  the  testator  died.  After  his  death 
P^l^  completed  the  purchase,  paying  the  pur- 

I  it*^  ^^^  ^'  ^®  testator's  estate. 

l^^*^  gave  the  executors  notice  that  she  aooepted 

T^Mitof  the  house. 
Mdiiet  question  raised  on  this  summons  was  what 
^llpuNd  to  the  widow  under  the  bequest  to  her  of 

^Mold  bouse  in  which  the  testator  resided,  and  in 
ilv  whether  she  was  entitled  to  the  leashold 
lihich  belonged  to  the  testator  at  the  date  of  bis 

Mader  the  underlease  without  performing  the  con- 

^nbteqaently  entered  into  by  him  for  the  purchase 


^)  Reported  by  O.  E.  Jufbrt,  Esq.,  Barrister-st-Law. 


of  the  reversionary  leasehold  interest,  or  whether  she 
was  entitled  to  have  such  contract  carried  out  at  the 
expense  of  tho  testator's  estate  for  her  benefit. 

Phipson  Beale,  for  the  plaintifle.— If  your  lordship 
holds  that  the  testator's  interest  iu  the  house  passed  to 
the  widow  she  must  pay  the  purohase-money  :  Broad' 
hemt  r.  Groves,  32  W.  R.  223,  24  Ob.  D.  94.  Locke 
King's  Act  Amendment  Act,  1877,  applies. 

EverOt,  Q.O.,  and  Oareon,  for  the  defendants.— The 
testator's  interest  in  the  house  passed  to  the  widow : 
SaaOon  ▼.  Saxt^,  28  W.  B.  294,  18  Oh.  D.  59.  Locke 
King's  Act  Amendment  Act,  1877,  does  not  apply  to 
leaseholds,  and  the  .testator's  widow  is  not,  therefore, 
liable  to  pay  the  purchase-money.  In  Solomon  t. 
Solomon,  12  W.  R.  540,  it  was  expressly  dedded  that 
the  Act  of  1864  did  not  apply  to  leaseholds.  That  case 
was  followed  by  Hill,  V.O.,  in  In  re  Wormsley's  BsMe, 
25  W.  B.  141,  4  Ob.  D.  666.  The  Act  of  1877  no  doubt 
contains  the  words  ''of  whatever  tenure"  and  'Mega- 
tee."  The  former  words  were  introduced  for  the  purpose 
of  inoluding  copyholds,  while  the  word  '*  legatee  "  only 
refers  to  a  legatee  of  an  estate  pur  avire  vie. 

Phipson  Beale  replied. 

NoBTB,  J. — ^The  testator's  interest  in  the  leasehold 
house  clearly  passed  to  the  widow.    She  must,  howcTer, 
pay  the  purohase-money.    In  my  opinion;  Locke  King's 
Act  Amendment  Act,  1877,  applies  to  leaseholds.    The 
1st  part  of  section  1  of  the  original  Act  of  1854  (17  k 
18  Vict.  c.  113X  contains  the  words  "die  seised  of  or 
entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments,"    and    Lord    Bomilly,    in    Solomon   t. 
Sohmon,  considered  that  those  words,  if  they  stood 
alone,  would  include  leaseholds.    Those  words,  however, 
are  followed  by  the   words    "the  heir  or  devisee  to 
whom  such  lands  or  hereditaments  shall  descend  or  be 
devised,"  and  on  that  ground  Lord  BomiUy  decided 
that  the  Act  was  only  addreesed  to  lands  passing  to  an 
heir  or  devisee,  and  not  to  lands  paesing  to  a  legatee. 
There  were  many  defects  in  that  Act,  and  the  second 
Act,  of  1867  (30  &  31  Vict.  c.  69),  was  passed.    That 
Act  was  also  defective,  and  the  Act  of  1877  was  passed, 
and  it  might  well  be  thought  that  if  failure  had  attended 
the  first  two  Acts  it  would  also  attend  the  third  Act. 
But,  at  any  rate,  that  Act  does,  in  my  opinion,  indnde 
leaseholds.    The  words  in  section  1  are  "  of  whatever 
tenure."    It  must  have  been  intended  that  those  words 
should  include  leaseholds,  which  were  not  included  in 
the  prior  Acts,  while  freeholds  and  copyholds  were. 
Then,  again,  the  eoction  contains  the  word^ "  deyisee, 
legatee,  or  heir."     It  seems  to  me  that  the  presence  of 
the  word  "  legatee  "  in  that  section  prevents  any  argu- 
ment founded  on  the  former  Acts  from  applying  in  the 
present  case.    I  think  it  would  be  too  narrow  a  con- 
struction to  hold  that  the  word  "  legatee  "  only  referred 
to  a  legatee  of  an  estate  pur  auUre  vie,  and  not  to  a 
legatee  of  leaseholds.    For  these  reasons,  therefore,  I 
hold  that  Mrs.   Kershaw  ia  not  entitled  to  have  the 
purchase-money  of  the  house  paid  out  of  the  testator's 
estate. 

Solicitors,  Drake,  Son,  db  Parton. 


Ohan.  Div. 
North, 


Alliv  v.  Longsiaffe.  (a.) 

Legacies  charged  on  real  estate — Insufficient  security — 
Bight  of  legatees  to  back  rents  of  real  estate, 
A  testator  devised  real  estate  to  A*,  charged  with  the 


(a.)  Beported  by  J.  Trustrax,  Esq.,  Bsrrister-at-Law. 
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pafffnent  of  a  life  annuity  and  of  various  legacies,  to  he 
paid,  as  to  one  moiety,  at  tJie  expiration  of  six  months 
after  his  decease,  and,  as  to  the  ot?ur  moiety,  at  the  eX' 
piration  of  six  months  after  the  decease  of  the  annuitant, 

A,  became  bankrupt,  and  the  trustee  of  his  estate 
entered  into  possession  of  the  land.  Arrears  of  the 
annuity  and  parts  of  the  legacies  remained  unpaid. 
The  land  was  sold,  and  tlk  proceeds  were  inaufficien  t  to 
satisfy  the  arrears  of  the  annuity  and  legacies. 

Held,  upon  motion  by  persons  entiXUd  to  the  arrears 
of  the  annuity  and  the  legacies,  that  thoy  were  not  entitled 
to  have  the  back  rents  of  the  land  applied  in  satisfaction 
of  such  arrears. 

Motion. 

Bj  bis  will  George  Allen  deYiaed  real  estate  to  bis 
nepbew,  Qeorge  Allen,  subject  and  cbarged  as  therein- 
after mentioned,  and  the  testator  bequeathed  to 
Elizabeth  Allen,  the  widow  of  a  deceased  brother,  an 
annuity  of  £60  for  her  life,  to  be  charged  upon  his  real 
estate  doYifl^  to  George  Allen.  The  testator  also  be- 
queathed to  his  nephew,  Charles  Allen,  a  legacy  of 
£1,000,  and  legacies  of  jSdOO  each  to  his  nephew,  P.  L. 
Allen,  and  his  niecies,  Elizabeth  Squire,  Caroline  Allen, 
Eliza  Allen,  and  Esther  Allen,  all  sach  legacies  to  be 
charged  upon  his  real  estate  dcTlsed  to  George  Allen. 
And  the  testator  directed  that  the  legacies  should  be 
paid,  as  to  one  moietj,  at  the  expiration  of  six  months 
after  his  decease,  an^,  as  to  the  other  moietj,  at  the 
expiration  of  six  months  after  the  decease  of  Elizabeth 
Allen. 

The  testator  died  in  June,  1866. 

In  January,  1881,  a  resolution  was  passed  by  the 
creditors  of  George  Allen,  the  nephew,  who  had  filed  a 
petition  in  bankruptcy,  that  his  affairs  should  be  liqui- 
dated by  arrangement,  and  John  Longstafle  was  ap- 
pointed  trustee  of  his  estate,  and  as  such  entered  into 
•  receipt  of  the  rents  and  profits  of  the  real  estate  devised 
to  him  by  the  teetstor. 

In  1882  Elizabeth  Allen  died.  There  was  then  dqe 
from  the  estate  of  George  Allen  more  than  seven  year's 
arrears  of  her  annuity  and  parts  of  the  legacies  be- 
queathed by  the  testator  and  charged  upon  the  real 
estate. 

In  1888  the  action  of  AUen  t.  Longstaffe  was  com- 
menced by  the  executors  of  Elizabeth  Allen  and  some 
of  the  legatees  to  enforce  the  charge,  and  in  1886 
another  action  of  QarfiU  ▼•  Allen  was  brought  by 
mortgagees  of  one  of  the  legatees  with  the  same  object. 
These  two  actions  were  consolidated.  The  real  estate 
was  sold  under  an  order  of  the  court,  and  the  proceeds, 
which  were  paid  into  court,  were  insufficient  to  satisfy 
what  remained  due  in  respect  of  the  annuity  and  the 
legacies. 

An  order  was  made  in  chambers  '<  that  the  rents  and 
profits  of  the  real  estate  of  the  said  testator  received  by 
the  defendant  John  Longstaffe  from  the  27th  of  January, 
1881,  the  date  of  his  appointment  to  be  trustee  of  the 
estate  of  the  defendant  George  Allen,  a  liquidatiog 
debtor,  down  to  the  date  of  the  sale  of  such  real  estate, 
after  payment  of  the  interest  on  the  prior  incumbrances 
thereon,  and  subject  to  all  proper  allowances  for  repairs 
and  outgoings,  be  applied  rateably  in  discharge  of  the 
annuity  and  legacies  given  by  the  will  of  the  said 
testator  so  far  as  they  remain  unsatisfied ;  and  the  costs 
of  this  application  are  to  be  costs  in  the  action." 

This  was  a  motion  to  discharge  the  order. 

Cozens-Hardyt  Q.C.,  and  Eastwick,  for  the  motion. — 
The  annuitant  and  legatees  hare  no  right  to  recover 
back  rents  against  a  de? isee  who  has  been  in  poBses- 
sion,  just  as  a  mortgagee  who  has  not  entered  into 
possession  has  no  right  to  recover  back  rents  from  a 
subsequent  mortgagee  who  has  been  in  possession  :  Ex 
parte  Wilson,  2  V.  ft  B.  252. 


E.  B.  Cooper,  otm^e?.— The  position  of  benefldsri 
under  a  will  differs  from  that  of  mortgagee,  but j 
sembles  that  of  legatee  and  residuary  legatee.  ^ 
testator  intended  the  legatees  to  be  paid  in  full  \k^ 
the  residuary  devisee  received  his  share  o£  the  setste. 

They  referred  to  Birch  v.  SherraU^  16  W.  R.  | 
L.  R.  2  Ch.  644;  Booth  v.  Ooulton,  18  W.  R.  81{ 
L.  B.  5  Ch.  684. 

NoBTH,  J.— The  annuitant  and  legatees  are 
position  of  equitable  mortgagees.  They  ha?e  i 
on  real  estate,  but  they  have  no  legal  estate, 
could  not  have  taken  possession  of  the  land, 
have  not  taken  steps  to  enforce  their  charge  \ 
obtaining  the  appointment  of  a  reoeivei  or  othenriM 
and  they  are,  I  think,  in  the  position  of  a  mortg«|i| 
who  has  not  entered  into  possession.  But  a  moitgiitf 
who  has  not  entered  into  possession  has  no  right  to  i 
aceount  from  a  subsequent  mortgagee  who  hss  bM  I 
possession.  I  think  the  order  made  in  ohambM  I 
wrong,  and  must  be  discharged.  The  costs  of  tiiiiip 
plication  will  be  costs  of  the  action. 

Solicitors,  Saltwell  &  Tryon;  Batehett,  Jm,^^^ 
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Chan.  Dlv.    )  jniftL 

Kekewich,J.|  '"^'^'^ 

BiBMINeHAM  AND    DiSTBICT    LaND    Co.    (LdHID)! 

LoNBON  AND  North-Wbbtkbn  Eailwat  Co.  I* 

A  land  company  had  power,  under  several  t 
with  the  leasing  authority  under  an  Ettate  Ad,  to  t 
upon  and  build  on  part  of  the  estate  houtes  of  a  est 
value,  which  were  to  be  completed  within  a  9p«df\ 
period.     A  railway  company  promoted,  before  tiu^ 
piration  of  this  period,  a  scheme  for  a  raUtoay  f 
through  the  lands  in  question,  and  the  land  eo 
obtained  an  indefinite  extension  of  the  time  for  < 
tion  of  the  houses  from  the  leasing  authority. 
quenUy  the  i  ailway  company  obtained  an  Act  <u^ 
their  railway,  and  gave  the  usual  notice  to  trot  A 
land  company,  who,  however,  made  nodaHn,  Evr 
the  railway  company  entered  into  possession,  < 
that  any  interest  in  tTu  land  was  vested  in  w  * 
company. 

In  an  action  brought  by  the  latter,  claiming  oji 
ation  that  the  agreements  were  stiU  subsisting,  owj 
compensation  ought  to  be  assessed  and  paid  to  f 
that  footing,  - 

Beld,  that  the  action  would  lie,  and  that  the^^ 
jurisdiction  to  make  a  declaration  in  the  terms  0^ 
exact  amount  of  compensation  to  be  settled  by^^ 
trator  under  the  Lands  Clauses  Act. 

East  and  West  India  Docks  Co.  v.  Gattks.,  S  ^ 
0. 155,  and  London  and  Blackwall  Raflway  Oo.  f.  ^ 
34  W.  R.  201,  31  Oh.  D.  854,  distinguished. 

Trial  of  action.  ^ 

By  a  building  agreement  dated  the  5th  of  Febrw 
1877,  and  made  between  M.  P.  W.  Bonlton,  tbei'J"" 
authority  under  the  Boulton  Estate  Act,  187i,  oi  * 
one  part,  and  the  plaintiff  company,  of  tbeotbffp 
it  was  agreed  that  for  a  period  of  ten  yean  fioB 
30th  of  November,  1875,  the  plaintiff  company^ 
enter  upon  eight  and  a  half  acres  of  ^^^"^^1^ 
estate^f  or  the  purpose  of  building  houses  of  »  *^ 
value,  paying  rent  in  the  meantime  until  ^^'•*J^  j* 
granted.     Power  was  reserved  to  the  Issatog  ««»^ 
to  re-enter  if  the  houses  were  not  completed  ww 
specified  time.  ,. 

By  another  agreement  of  the  5tU  of  ^P"^  , 
expiring  on  the  30th  of  November,  188l^Je««^ 

(a.)  Reported  by  J.  W.  Gawo,  Biq.,  Barriit€r.st-I*^ 
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BiBiA  pBitiet,  the  plaintiff  oompaay  agreed  to  take  three 
teres  moie  of  land  and  to  bnild  thirty-flTe  house* 
tbereoiiy  to  be  oompleted  within  six  yean  from  the  SOth 
of  NoTember,  1875. 

Under  an  agreement  dated  the  27th  of  Ootober,  1879, 
the  Talne  of  the  honsee  to  be  built  on  the  land  was 
ledoccd,  and  a  number  of  them  were  built  and  leases 
gnnt^d  to  the  plalntiil  oompanj. 

In  1882  the  defendant  oompanj  promoted  a  railway 
tebeme  which  would,  if  carried  out,  have  rendered 
leeessaiy  the  acquisition  by  them  of  the  land  comprised 
k  the  agreements.  Under  these  droumstances  the 
^am^ttt.  ocMnpany  applied  for,  and  obtained  from 
iL  P.  W.  Boulton,  an  indefinite  extension  of  the  time 
for  the  completion  of  the  houses,  and  suspended  the 
baildiag  operations. 

On  the  Slst  of  July,  1883,  the  defendant  company 
pvnhaaed  the  fee  simple  of  part  of  the  lands  comprised 
in  the  agreements,  and  with  notice  of  them.  Notice  to 
treat  was  give^  by  the  defendant  company  to  the 
plalntiffi  with  respect  to  about  one-third  of  the  lands, 
but  no  elaLm  waa  sent  in  by  the  latter. 

Oa  the  4th  of  January,  1886,  the  defendant  company 
entend  upon  part  of  the  lands  comprised  in  the 
agreementa^  but  no  deposit  was  lodged,  and  they  gave 
no  bond,  aa  required  by  the  Lands  Clsuses  Consolidation 
Act,  1845,  and  denied  that  the  plaintiff  company  had  any 
adbasting  intereet  in  the  land. 

Thia  waa  an  action  by  the  plaintiff  company  claiming 
(1)  a  deelaistSon  that,  as  between  the  plaintiff  and  de- 
fendaiit  companies,  the  building  agreements  were  still 
voMtMog,  uA  that  the  price  and  compensation  payable 
to  then  fin  the  lands  taken  by  the  defendant  company 

ought  to  be  asseased  on  that  footing  ;  (2)  an  injunction 

nstnmhig  the  defendant  company  from  entering  on  the 
lands  BBtil  they  had  complied  with  the  proTisions  of  the 
iMadM  Ganaea  Ooubolidation  Act,  1845. 


',  Q^C,,WarmingUm,  Q,0.,  sndWoodroffB,  for  the 
,— The  substantial  issue  is  whether  the  plaintiff 
ly  haTO  any  interest  in  the  land.  After  notice  to 
tieit  the  plaintiff  company  would  not  have  been  Justi- 
fled  in  continuing  to  build,  as  that  would  haye  cast 
adfiticnial  expense  on  the  purchasing  company :  Browne 
IcTheobald'a  Law  of  Bailways,  p.  148;  /n  ra  MaryU- 
kas  {8Hngc-lan»)  Imprwemeni  Ad,  19  W.  R.  1047, 
L  B.  12  Eq.  889;  Metropolitan  Eailway  Oo.  ▼. 
IFssAotise,  13  W.  R  516.  Time  was  not  of  the 
of  the  contract  as  regards  the  building  agree- 
and,  CTen  if  it  were,  had  ceased  to  be  so  in 
Maeqiienee  of  the  acquieecence  of  M.  P.  W.  Boulton 
ly  accepting  rent  after  the  time  fixed  by  the  agree- 
eata:    Ex  parte  NewiU,  29  W.  R.  844, 16  Oh.  D  522. 

Imee,  QnC>,  and  0.  L.  Olare,  for  the  defendants. 
buildiDg  agreements  time  is  always  of  the  essence 
If  tbe  contract.  The  jurisdiction  of  the  court  is 
astiJ,  smd  the  question  ought  to  be  referred  to  arbitra- 
Ik  milder  the  Lands  Clauses  Oonsolidation  Act,  1845  : 

ti  and  Wat  India  Docks  Go.  ▼.  GaUke^  3  Mao.  &  G. 

I,  173 ;  LoneUm  and  BlackwM  Railway  Co,  ▼.  Oro$a, 

W.  K.  201,  31  Gh.  D.  354,  373. 

KnKwvicHy  J. — ^The  defendants,  the  London  and 
.'Weatem  Bailway  Go.,  have,  under  a  special  Act 
11883,  eompulsory  powers  of  purchase  over  oertaiu  land 
I  Bimaiiigham,  and  under  it  they  gave  notice  to  treat  to, 
_  others,  the  plaintiffs,  whom  they  oonceiYed  to 
Intereeted  in  the  property.  No  claim  was  ever  sent 
bjr  the  plaintiffs.  Eventually  the  company  entered 
poeaeeeion,  making  no  deposit,  and  giving  no  bond 
leqnired  by  the  Lands  Clauses  Consolidation  Act. 
is  action  waa  then  brought,  and  the  defendants  con- 
tend tliat  no  compensation  is  due,  on  the  ground  that 
^le  pUdntifls  have  no  interest  in  the  land  at  all,  and  it  is 
%Q(Qglit  to  ezolude  the  jurisdiction  of  the  court  by  sug- 


gesting that  the  question  of  any  interest  in  the  land  it 
one  that  should  go  to-arbitration  under  the  Acts.  Such 
a  question  is  usnally|lno  doubt,  raised  either  under  the 
Vendor  and  Purchaser  Act,  by  payment  into  court  and 
petition,  or  an  action  for  specific  performance  after  the 
purchase-money  has  been  fixed  by  the  arbitrator  or  a 
jury.  But  there  can  be  no  objection  on  principle  or 
authority  to  the  court  deciding,  as  between  a  claiming 
landowner  and  the  railway  company,  whether  the  former 
has  or  has  not  an  interest.  It  woidd  be  sanctioning  cir- 
cuity of  action  and  processes  of  delay  If,  now  that  the 
question  is  before  me  in  an  action,  I  were  to  say  it  must 
go  to  an  arbitrator. 

Two  cases  have  been  referred  to  as  establishing  the 
principle  on  whioh  the  jurisdiction  of  the  court  is  said  to 
be  ousted :  The  Eaet  and  Weet  India  Doehe  ▼.  Gaifhe. 
That  case  was,  however,  one  where  a  lessee  applied,  not  to 
have  his  land  bought  and  paid  f or^  but  for  compensation 
under  clause  68  of  the  Lands  Clauses  Act,  on  the  ground 
that  his  lands  were  Injuriously  affected  by  the  works  of 
the  dock  company.  The  company  tried  to  restrain  a 
reference  to  an  arbitrator,  but  the  Chancery  Diviaion 
held  a  person  might  have  his  claim  against  a  railway 
company  adjudicated  upon  by  the  tribunal  Instituted  by 
the  LegislatnrjL  an  arbitrator,  or  a  jury.  The  same 
point  arose  in  The  London  and  BlaokwaU  BaUwcty  Oo* 
V.  Oroee, 

But  the  ease  here  Is  very  different,  for  the  company 
say  there  is  nothing  at  all  to  determine.  The  action  was 
commenced  rightly,  and  there  eonld  be  no  excuse,  ex- 
cept inadvertence,  for  the  company  entering  without 
making  the  usual  deposit  or  giring  the  usual  bond. 
What  is  the  daim  P  It  Is  said  that  time  Is  of  the  essence 
of  the  building  agreements,  and  that  they  are  now  at  an 
end  by  effluxion  of  time.  Whether  It  was  so  or  not  is 
immaterial,  since  I  am  of  opinion  that  Mr.  Boulton  vir- 
tually waived  the  completion  of  the  buildings  at  the 
original  date  fixed,  and  allowed  the  matter  to  stend  over 
until  the  railway  scheme  was  more  fully  known.  Mr. 
Boulton  would,  under  the  circumstences,  have  been  pre- 
cluded from  re-entering  under  the  clause  to  that  effect, 
since  the  time  for  completion  had  not  expired.  It  Is 
impossible  to  say  what  Interest  the  company  has  under 
the  agreemente,  but  it  has  some,  and  I  see  no  difficulty 
In  declaring  that  these  agreemente  are  subsisting  down 
to  the  present  time,  for  if  a  reasonable  notice  to  com- 
plete were  required  so  as  to  give  a  right  of  re-entry,  I 
can  see  no  indication  of  any  having  been  given.  The 
actual  assessmeut  of  the  interest  will  be  for  the  proper 
tribunal.  There  will  be  judgment  for  the  plainti^  with 
costs. 

Solicitors  for  the  plaintiffs,  Mohineonf  PreaUm,  A  Stow, 
for  Bowlanda  <fe  (7o.,  ^Birmingham. 

Solicitor  for  the  defendanto,  0.  H.  Maeon, 


Q.  B.  Div.  (Hawkins  and  Charles,  JJ.)  Jan.  81. 

Reg.  V,  Lee.  (a.) 

Bastardy  —  AffiliaUon  order  —  Service  of  eummona  — 
La$i  place  of  abode — Bastardy  Law  Amendment  Act, 
1872  (35  dt  36  Vict.  c.  65),  s.  4. 

O.  L.  resided  at  Sunhuryfrom  September,  1886,  until 
the  20th  of  April,  1887,  when  he  went  to  8out?Mmpton 
to  •*  betUr  himself:*  He  returned  to  Sunbury/or  **  his 
things  *'  on  the  14tA  of  May,  and  on  the  I9th  of  May  he 
sailed  from  Southampton  to  the  West  Indies.  On  the 
19th  of  May  a  bastardy  summons  was  left  for  him  at  the 
house  where  he  had  resided  at  Sunbury, 


\  (a.)  Reported  by  Oioil  Ohapkak,  Bsq.,  Banister- at-Law. 
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High  Ooubt. 


Bio.  v.  Lii. 


HzohOovh. 


Beldf  thai  this  vhu  a  good  MfviM  at  **  hi$  hut  pla/os  of 
dbodo  "  wUhin  35  A  36  Vid.  e.  65,  i.  4. 

This  was  a  motion  to  make  abaolnte  a  role  nUi  for  a 
certiorari  to  biing  up  a  bastardj  order  to  be  qaasbed  on 
the  ground  that,  owing  to  an  inanffloient  serrioe  of  the 
anmrnonst  the  Jottioes  had  no  Jurisdiction  to  make  the 
order.  From  the  month  of  January,  1885,  to  September, 
1886,  the  appellant  was  a  JoumeymAn  b^er  residing  at 
DorUng  in  the  aame  serf  ioe  with  Kate  Brett,  the  oom- 
plainant,  and  in  September,  1886,  he  obtained  freeh 
employment  at  Sunbnry,  where  he  resided  till  the  20th 
of  April,  1887.  He  then  left  Snnbory  and  went  to 
Southampton  "  to  better  himself"  and  stayed  therein 
lodgings  till  the  19th  of  May,  when  he  shipped  as  baker 
on  board  a  steamer  for  the  West  Indies.  He  had 
returned  to  Sunbnry  for  *^  his  things "  on  the  14th  of 
Kay,  and  a  bastardy  summons  at  the  suit  of  Slate  Brett 
was  left  for  him  at  his  house  in  Sunbnry  on  the  18th  of 
May.  The  summons  was  heard  on  the  18th  of  June 
in  his  absence,  and  the  Justices  made  an  order  against 
him  for  fis.  6d,  a  week  as  the  putatife  father  of  the 
child. 


Tayloff  in  support  of  the  rule. — Sunbnry  had 
to  be  the  appeUant's  last  place  o(  abode  when  the 
summons  was  senred  there.  He  had  gone  to  Southampton 
to  get  better  employment  and  he  had  no  intention  of 
returning.  In  3tg.  ▼.  Higham^  6  W.  B.  507,  26  L.  J.  M. 
0. 116,  which  is  tibe  case  most  against  me,  there  wss  an 
an^fiMif  rtvtrttndU  It  is  not  sufOdent  to  leave  the  sum- 
mons at  what  apparently  was  the  last  place  of  abode,  it 
must  be  actually  so :  Big.  t.  Evans^  19  L.  J.  M.  0.  151. 

Moad^  shewed  cause,— -Lee's  residence  at  Southampton 
was  a  temporary  one.  He  went  there  to  better  himself, 
but  he  does  not  say  in  his  affldaTit  that  he  intended  to 
settle  there,  and  he  left  it  as  soon  as  he  found  a  ship. 
His  *'  things  "  were  left  at  Snnbury,  and  he  returned 
there  on  the  14th  of  May  to  fetch  them,  which  shows 
that  he  treated  that  as  his  permanent  residence.  He 
knew  that  the  proceedings  were  likely  to  be  taken, 
for  the  child  was  bom  on  the  8th  of  April  and 
the  mother  had  seen  him  about  it.  In  Btg.  ▼• 
Sigham  the  laots  are  almost  identical.  The  man 
there  had  reason  to  anticipate  a  summons  and  left 
his  father's  house  to  reside  with  a  farmer  in  another  part 
of  the  country  without  any  intention  of  returning.  The 
summons  was  left  for  him  at  his  father's  house,  and  it 
was  held  to  be  good  serrioe  at  his  "  last  place  of  abode.*' 

He  cited  alto  Beg.  t.  Evan$;  Ex  parte  Daviiy  22 
L.  J.  M.  0.  143  ;  Beg.  t.  Brown,  24  J.  P.  740 ;  Beg,  t. 
DamartU,  L.  B.  3  Q.  B.  50, 16  W.  B.  C.  L.  Dig.  14. 

Hawkins,  J. — ^I  am  of  opinion  that  the  certiorari 
ought  not  to  go  and  that  the  order  ought  not  to  be 
quashed.  The  application  is  made  to  set  aside  the  order 
on  the  ground  that  there  was  no  Jurisdiction  to  make  it^  as 
the  paity  upon  whom  it  was  niade  did  not  appear,  and 
the  order  was  made  in  his  absence  and  he  nerer  receiied 
the  summons.  Section  4  of  the  Bastardy  Law  Amend- 
ment Aet,  says :  *'  On  the  appearance  of  the  person  so 
summoned,  or  on  proof  that  the  summons  was  duly 
served  on  such  person  or  left  at  his  last  place  of  abode 
six  days  at  least  before  the  petty  sessions."  When  this 
matter  came  before  the  magistrates  they  were  satisfied 
that  the  summons  had  been  duly  served  at  the  last  place 
of  abode,  and  that  George  Lee  was  the  father.  This 
would  not  in  itself  be  conolusiYe,  and  a  party  who  feels 
himself  aggricYcd  by  an  ordor  is  entitled  to  prove  that 
in  fact  there  was  not  Jurisdiction.  This  is  very  clearly 
stated  by  Coleridge,  J.,  in  Beg.  v.  Evant,  19  L.  J.  M.  C. 
at  p.  155.  We  have  therefore  to  decide  whether  the 
summons  was  left  at  the  last  place  of  abode.  As  Oock- 
bum,  0. J.,  says  in  Beg.  v.  VatnartU :  *'  Proof  that  the 
summons  was  left  at  the  last  place  of  abode  is  suificient 


without  more  to  give  the  Justioes  JurlsdiotioD."  13 
authorities  dted  do  not  much  assist  us. 

In  Evane*  case  the  order  was  quashed,  for  the  « 
mons  was  not  served  at  the  lodgings  where  the  tim 
ant  last  lived,  and  there  wss  no  difierenos  in  i 
character  of  residence  between  them  and  those  wUdhi 
bad  occupied  before.  BiiSi9.v.Z>a9ii  therattocfaoAi 
was  that  four  d«ys*  residence  at  an  inn  hefors  Unb 
for  America  did  not  constitute  a  "  place  of"  tbodo.  .{ 

In  Beg.  v.  DdmoffXl  a  summons  was  served  At  t  U 
house  where  the  defendant  had  been  lodging  for  «| 
years,  and  it  was  held  good,  although  he  had  left  Jk 
days  before  for  the  purpose  of  going  to  Ameries.  1 
V.  Higham  is  a  very  strong  authority  in  support  sM 
order.  There  the  defendant  had  left  his  ftthsr't  M 
and  had  obtained  employment  elsewhere^  sad  Mfi 
intention  of  returning.  Now  we  come  to  tUr^ 
There  is  no  doubt  that  the  defendant  bad  Hvod  is 
bury  as  assistant  to  Hopkins  up  till  April  90, 
till  then  that  was  his  last  place  of  abode.  A< 
the  evidence  of  one  witness  he  left  '*  his  things 
May  14.  That  is  evidence  to  be  considered  M 
not  flnsUy  decided  to  leave  these  lodgings.  Hii 
went  to  Southampton  to  better  himself,  not 
himself  there  or  to  get  permanent  employnrtlt 
particular  work  or  with  any  particular  person*  ' 
certainly  nothing  to  show  that  his  staytiig  tlieis* 
like  staying  in  an  inn.  I  should  have  ezpeotcd 
say  that  be  intended  it  to  be  his  permanenfe 
he  gif  es  no  suggestion  that  it  was  and  no  fseti 
residence  to  point  to  snoh  a  conclusion.  Lookim 
the  facts  I  can  see  nothing  to  satisfy  me  that 
trates  had  not  Judsdietion^  and  I  come  to  the 
that  they  had  and  that  the  service  was  duly 
last  place  of  abode.    Tlia  rale  miMi  be  " 


abodsl 


I  aajoBS  I 


Chablbs,  J.-— I  am  of  the  same  opinion.  X| 
think  the  authorities  assist  us  m«ob.    The  fs 
case  must  be  looked  at  by  themselves.    The 
a  short  one— namely,  what  is  the  proper  infei 
drawn  as  to  the  def endant'e  place  of 
affidavits.    He  left  Snnbury  on  April  80  i 
Southampton  to  better  himself.     He  took  1 
he  does  not  say  with  whom,  nor  does  < 
he  was  a  lodger.    He  sinply  stayed  there, 
then  that  Southampton  was  his  last  plscs  of  i 
am  by  no  means  satisfied  that  we  can.    Hs  i 
to  cast  about  for  employment^  and  had  to  1 
where  meanwhile.    He  did  live  sttbeplsosi 
but  he  did  not  take  his  goods  and  ohsttah  j 
days  before  the  summons  was  served.    It'" 
place  of  abode  was  Sunbnry,  and  that  M'*^^ 
at  Southampton  was  a  transitory  one  for  %^0^* 
posci  and  not  a  *<  place  of  abode ''  at  all. 

Bule  diseharged. 

Solicitor  for  the  appellant,  G.  W.  Lay,  &« 

Solicitor  for  the  respondent,  W.  J.  Eedg^  I 
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ComopAppiAL. 


Hancock  v.  Hancock. 


OouuT  ov  Appbal. 


0oiirt  of  SippeaL 


nObu.  DiT. 


March  3. 


Bahcocx  v.  Haitcocx.  (a.) 

m — Separate  €$taie — Property   acquired 

miktldof  January^  ISSZ-^^Efftd  of  covenant  fn 

'  fitr  Mtment  to  eetUe  after -acquired   property--' 

\  CMa(  ^  hiueband  only — Married  Women's  Prop" 

'fi^M  1882,  M.  5,  19. 

Awemage  9eUlement  made    tn- 1870  contained  a 

ilffiie  hmhand  alone  for  the  settlement  of  any 

kei  property  of  the  ioife  taxeeding  a  speeijied 

'  jrJeUery  and  similar  articles).    After 

ent  of  the  Married  Women's  Property 

t  (hi  wife  became  absolutely  entitled^  under  a 

\  ni  1883,  to  a  share  of  the  residuary  estate^ 

'  i  the  specified  amount,  without  any  limita" 

^  laliiqwfBta  vie. 

H.Ml(l&at  (&6  fact  ihca  the  covenant  was  a  covenant 
^UehiAaiaiimdy  did  not  prevent  the  settlement  being 
~1fiMei(  vtt&m  the  meaning  of  section  19  of  the  Act, 
iheX  tte  tfed  of  that  sretion  was  to  prevent  the 
~  '   UN  given  (o  fftfl  wife  by  the  Act,  eaduding  the 
^  9}  \k  Mement ;  and  that,  therefore,   the 
y|*f  Aon  wu  hand  by  the  covenant  to  settle  future* 

\  i»  QBMdfl'i  nostfl,  33  FT.  R.  816,  net  foUowed. 
urirtatf/JTcitt,  J.  (tnte,  p.  166).  affirmed. 

^P^^tett  order  of  Noith,  J.,  on  petition  {ante, 
^ AetiMffldeiit] J  tppear  from  the  report  of  the 

't  for  the  appellant  petliioner.<^Tbe  main 

ie  vbetber  there  ii  here  '*  any  settlement,  or 

It  for  I  lettlement,"  within  the  meaning  of 

It  of  tho  Married  Women'a  Fropertj  Act,  1882. 

■MttoMtUe  after-acquired  property  contained 

MIflment  here  waa  a  covenant  by  the  bnsband 

^vkieh  the  wife,  or  intended  wife,  did  not  join) 

fiDpertj  comiog  to  him  in  tight  of  his  wife. 

_»ty  waa  made  the  lady'a  aeparate  property  by 

f  0f  the  Aot,  and,  therefore,  did  not  go  to  the 

(in  her  right,  or  at  all,  bat  remained  her  own ; 

•ale  did  not  herself  Join  in  the  coyenant,  it  could 

JN  her  property.    It  follows  that  there  was,  ip . 

is  regards  that  property,   no  "  settlement  or 

bU  f or  a  settlement,"  and,  therefore,  section  19 

>0t  apply.    That  a  covenant  by  the  husband  alone 

'  "  ~  the  wife's  after-acquired  property  is  shown 

▼.  Smith,  2  W.  R.  435.  2  Dr.  298,  and  by 

^  TredweU,  29  W.  B.  793.  18  Ob.  D.  354.     In 

fifcaof'i  Trusts,  32  W.  B.  413,  24  Oh.  D.  195, 

h  re  Whitaker,  Ghriitian  v.  Whiiaker,  35  W.  R. 

liCb.  B.  227,  there  waa  a  covenant  by  the  wife, 

^sfore  the  settlement  was  a  settlement  within 

19  of  the  Act,  which  distinguishes  those  cases 

^  present  one.    If  my  first  contention  is  right.  In 

*^'a  Trusts^  33  W.  B.  816,  is  a  clear  decision  in  the 

'f  favour,  being  exactly  on  all  fours  with  the 

Mse,  the  lady's  covenant  having  been  there  held 

OB  the  ground  of   her  infancy,   and   the  result, 

!,  being  the  same  as  if  she  had  not  covenanted 

In  that  case  Cbitty,  J.,  pointed  out  some  of  the 

[ties  and  absurdities  that  would  arise  from  a  literal 

itnetion  of  section  19. 

I  £.  S.  Simpson,  tot  the  trustees,  was  not  called  upon. 

I^CoiTOK,  L.J.-*This  is  an  appeal  from  an  order  of 
l^wtb,  J.  (made  on  a   petition  by  a  manied   lady), 

m  BepsTted  by  B.  H.  Dban%  Esq.,  Barrister-at-Law. 

I 


tMndj 


hd^' 


deciding  that  the  lady's  share  under  the  wjU  of  her 
mother  is  bound  by  the  settlement  made  upon  her 
marriage.  The  settlement  contained  a  covenant — un- 
doubtedly by  the  husband  alone— ;>to  settle  after-acquired 
property  coming  to  the  wife  or  to  the  buaband  in  her 
right,  and  it  is  not  disputed  that  whatever  he  takes  by 
the  marital  right  is  bound  by  the  covenant.  The  prop- 
erty is  not,  by  the  mother's  will,  given  for  her  daughter's 
separate  use,  and  it  is  therefore  clear  that,  apart  frofn 
the  statute,  the  hesband  would  take  this  fond  by  tbe 
marital  right.  Then  comes  the  Married  Women's  Prop* 
erty  Act,  and  gives  it  to  tbe  lady  as  her  separate 
property.  The  contention  of  the  petitioner*a  counsel  is 
that  she  is  not  bound  by  her  husband's  covenant,  and 
undoubtedly,  if  the  property  had  been  expressly  left  to 
her  as  her  separate  property  by  tbe  will,  that  contention 
must  have  prevailed.  Is  property  that  is  made  separate 
property  by  the  Act  in  tbe  same  positioo,  or  is  it 
excluded  by  the  operation  of  beotion  19  P  That  brings 
us  to  the  question.  What  is  the  true  construction  of  that 
section  P  [His  lordship  read  the  section,  and  proceeded.] 
It  is  said  that  we  must  not  consider  the  words  *'  settle- 
ment or  agreement  for  a  settlement"  in  this  seotion 
apply  except  to  a  settlement  or  agreement  for  a  settle- 
ment by  the  wife,  because  of  certain  difficulties  sug- 
gested by  Ohitty,  J.,  in  In  re  Queade*s  Truste  as  likely 
to  ensue  from  a  literal  construotion  of  the  worde.  But 
In  my  opinion  we  must  give  the  Act  its  true  construc- 
tion in  spite  of  the  difflouUies  Obitty,^  J.,  seemed  to 
apprehend  would  arise  from  doing  so.  'In  my  opinion 
the  true  construction  of  the  Act  requires  us  to  say  that 
the  eifect  of  section  19  is  to  prevent  section  5  interfering 
with  the  settlement,  and  to  put  the  parties  in  the  same 
position  as  if  the  Act  had  not  been  passed.  In  my 
opinion,  if  the  difficulties  which  Ohitty,  J.,  felt  were 
ever  to  arise  and  come  before  this  court,  we  should  not 
be  Justified,  if  the  words  of  the  Act  were  clear,  in  not 
giving  them  their  true  meaning,  whatever  might  be  the 
effect  of  such  a  construction,  and  it  would  be  for  the 
framers  of  the  Aot,  if  not  satisfied  with  the  result,  to 
endeavour  to  induce  tbe  Legislature  to  remove  the  diffi- 
culties. This  Act,  wbioh  was  passed  with  the  intention 
of  remedying  some  of  the  grievances  of  married  women, 
hss,  undoubtedly,  interfered  greatly  with  their  position, 
and  if  that  has  not  been  in  every  case  to  their  advantage, 
they  must  take  tbe  good  and  the  evil  together.  In  my 
opinion,  therefore,  this  application  fails. 

LiNDLBT,  L.J. — I  am  of  the  same  opinion.  Mr.  Mul- 
ligan may  be  quite  right  in  saying  that  there  is  no  cove- 
nant here  by  the  wife,  but  it  does  not  follow  that  there 
is  therefore  no  settlement  within  tho  meaning  of  section 
19.  That  section  says  in  plain  terms  that  nothing  in 
the  Aot  is  to  affect  what  would  have  been  the  result  of 
any  settlement  if  tbe  Act  had  not  been  passed.  It  is 
true  that  the  section  is  badly  framed,  inasmuch  as  it 
sa^s  that  nothing  in  tbe  Aot  shall  affect  settlements, 
while  the  rest  of  tbe  section  itself  does  affect  them.  It 
is  not  now  necessary  to  solve  the  puzzle  suggested  by 
Ohitty,  J.,  in  In  re  Queade's  Truiti,  Possibly,  if  the 
difficulties  he  suggested  ever  really  arise  in  a  case  coming 
before  this  court,  the  court  may  get  out  of  them  by 
holding  that  such  a  settlement  is  not  a  settlement  within 
tbe  meaning  of  section  19,  or  in  some  other  way.  In 
the  present  case  I  can  see  no  sufficient  reason  for  hold- 
ing that  this  settlement  was  not  a  settlement,  or 
agreement  for  a  settlement,  within  that  meaning. 

BowxM,  L.J. — I  am  of  the  same  opinion.  The  lan- 
guage of  tbe  earlier  part  of  section  19  clearly  applies 
to  this  case,  whatever  difficulties  may  result  from  what 
follows.  This  application  must  be  dismlBBed,  with 
costs. 


Solioitor,  William  Hortiey. 
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Court  of  Afpbal. 


Fanshaitb  V,  London  jlnd  Faoyincul  Dairy  Co. 


CouET  or  Appub 


From  Chfb.  Di?. 


Feb.  29. 


Fanshaws  v.  LoirsoN  and  Pagtinoial  Daibt 
Co.  (a.) 

Fradice-^Mode  of  trial^Adion  to  reairain  nuisance'^ 

Applieation  for  trial  with  jury — Discretion  of  fudge 

—A  8.  a,  1888,  ord.  36,  rr.  6,  7  (a). 

An  action  for  an  injunction  to  restrain  a  nuisance  is 
not  a  e%use  or  tnatter  coming  within  ord.  36,  r.  6,  «o  as 
to  entitle  a$  of  right  any  party  to  the  action  to  an  order 
for  tried  with  a  fury. 

Th«  Temple  Bar,  34  W.  R.  68,  11  P.  2>.  e,  followed. 

Decision  o/Kay,  J.,  affirmed. 

Appeal  from  Kay,  J. 

The  action  waa  for  an  In  J  auction  to  rettrain  the  de- 
fendants carrying  on  the  business  of  dairymen  in  sach  a 
manner  as— by  noise  in  removing  milk  cans  at  night — to 
injure  the  plaintiffs  in  their  enjoyment  of  houses  occu- 
pied by  them  in  the  neighbourhood  of  the  defendants' 
premises. 

The  defendants  applied  to  Kay,  J.,  the  judge  to  whom 
the  action  had  been  assigned,  for  an  order  that  the 
aoiion  should  be  tried  with  a  jury.  Kay,  J.,  refused 
the  applioation.    The  defendants  appealed. 

Inee,  Q.O,,  and  J.  H.  Bohertson,  for  the  appellants.— 
The  question  taros  on  the  construction  of  E.  S.  C, 
ord.  86,  rr.  2 — 7.*  Under  ord.  36,  r.  6,  the  defendants 
are  entitled  to  ha?e  this  action  tried  with  a  jury  unless 
suiBeient  reason  to  the  contrary  is  shown  (Jit  re  Martin^ 
Bunt  ▼.  Chambers,  30  W.  R.  527,  20  Oh.  D.  365 ; 
Clark  y.  Shipper,  30  W.  B.  465,  21  Ch.  D.  134),  but 
Kay,  J.,  refused  the  defendants'  applioation  without  any 
suoh  reason  to  the  contrary  being  shown.  [Cotton,  L.J., 
referred  to  The  Temple  Bar,  34  W.  R.  68, 11  P.  D.  6.] 
The  Temple  Bar  was  a  special  case  dealing  with  a 
matter  speoially  assigned  to  the  Admiralty  Difision  : 
Fennesey  ▼.  Bahhils,  56  L.  T.  N.  S.  138,  35  W.  R.  Dig. 
158.  Ord.  36,  r.  7  (a),  is  not  applicable  to  this  applica- 
tion, which  comes  under  rule  6. 

Marten,  Q.C.,  and  Bussell  Bolerts,  for  the  respond- 
ents, were  not  called  on. 

Cotton,  L.J.— The  first  point  raised  is  whether  there 

(a.)  Reported  by  M.  J.  Blaxb,  Esq.,  Barrister-at-Law. 

*  Order  36,  rule  3.—"  Causes  or  matters  assigned  by 
the  principal  Act  to  the  Chancery  Di?iaion  shall  be  tried 
by  a  Judge  without  a  jury  unless  the  court  or  a  judge 
shall  otherwise  order." 

Rule  4.—*' The  court  or  a  judge  may,  if  it  shall  ap- 
pear desirable,  direct  a  trial  without  a  jury  of  a  question 
or  issue  of  fact,  or  partly  of  fact  and  partly  of  law, 
arising  in  any  cause  or  matter  which,  previously  to  the 
passing  of  the  principal  Act,  could,  without  any  consent 
of  parties,  ha?e  been  tried  without  a  jury.'* 

Rule  5. — "  The  court  or  a  judge  may  direct  the  trial 
without  a  jury  of  any  cause,  matter,  or  issue  requiriog 
any  prolonged  iuTCStigation  of  documents  or  accounts  or 
any  scientific  or  local  iuTestigation  which  cannot,  in 
their  or  his  opinion,  conveniently  be  made  with  a  jury." 

Rule  6.^"  In  any  other  cause  or  matter,  upon  the 
application,  within  ten  days  after  notice  of  trial  has  been 
given,  of  any  party  thereto,  for  a  trial  with  a  jury  of  the 
cause  or  matter  or  any  issue  of  fact,  an  order  shall  be 
made  for  a  trial  with  a  jury." 

RqIc  7  (a) — **  In  every  cause  or  matter,  unless  under 
the  provisions  of  rule  6  of  this  order,  a  trial  with  a  jury 
is  Cleared  •  .  .  the  mode  of  trial  shall  be  by  a  judge 
without  a  jury,  provided  that  in  any  such  case  the  court 
or  a  judge  may  at  any  time  order  any  cause,  matter,  or 
issue  to  be  tried  by  a  judge  with  a  jury,  or  by  a  judge 
sitting  with  assessors,  or  by  an  oifioial  referee  or  special 
referee  with  or  without 


is  a  right  to  require  trial  before  a  jury.    That  point 
been  decided  by  the  Court  of  Appeal  in  Th  Ten 
Bar,  which  case  has  been  commented  on  by  Cblttj, 
in  Coote  v.  Ingram,  35  W.  R.  390,  85  Ch.  D.  117 
Temple  Bar  decided  that  a  cause  only  comes 
rule  6  of  order  36  when  it  does  not  oomewitbiii 
class  of  oases  determined  by  the  prefious  group  oi  ii 
in  that  order.    That  was  an  admiralty  actioD,  ftwl 
is  an  action  to  restrains  nuisance;  neither  cometj 
the  class  of  actions  assigned  to  the  Chancery  Diriii 
but,   jrhile  the  former  could  not  have  been  desU 
by  the  Court  of  Chancery,  the  latter  belongs  to  a« 
of  actions  which  formerly  could,  and  can  now  iH 
properly  dealt    with  by  the   CAianeery  Conrti. 
question,  therefore,  arises,  is  this  an  action  lAioh 
under  rule  6  or  under  rule  7  (a)  ?    I  thinic  M 
reasons  given  in  the  judgments  in  Thi  Ttmflii' 
show  that  this  action  comes  under  rule  7  (a). 
said  that  the  discretion  given  to  a  judge  under 
to  order  a  trial  before  a  jury  wfts  exercisable 
the  judge  ex  mero  motu,  but,  in  my  opinion's 
cation  for  trial  before  a  jury  may  be  made  roBt 
7  (a)  by  any  party  also,  and  appHoations  of  ^  "'* 
have  even  been  made  to  us.    Where  a  dl 
given  to  a  judge  by  a  rule  it  would  be  wrong  HiV^. 
parties  are  not  to  be  at  liberty  to  apply  to  )fit,j|  i 
exercise  his  discretion.  ^-j 

This  application  must,  therefore,  be  treated  m  ^m 
been  made  under  rule  7  (a). 

Mr.  luce  said  that  the  judge  ought  to  bavebM 
satisfied  that  there  were  reasons  against  having  tiie  tni 
before  a  jury,  and  the  case  of  In  re  MatUnt  JM:i 
Chambers  was  relied  on  as  showing  that,  wlien  li 
reason  is  given  for  having  trial  without  a]nry,th«|i ' 
could  not  be  said  to  have  exercised  bis  diseieto  r 
That  case  was  decided  on  the  Rules  of  1875.  No  4 
the  parallel  rule  in  the  Rules  of  1875  to  this  nit  to  < 
Rules  of  1883  is  in  the  same  terms,  but  then  < 
antecedent  matters  were  dealt  with.  It  irss  as  i 
cedent  matter  to  that  rule  in  the  Rules  of  1875  < 
any  party  had  a  right  to  have  his  case  tried  hj  s  1 
unless  there  was  shown  some  reason  to  the  <  ^ 
and  therefore  the  Court  of  Appeal,  iu  the  esse  ; 
to,  held  that  Bacon,  V.C,  had  not  exezciied 
cretion ;  but  now  that  antecedent  matter  is  i 
per  ties  have  not  now  the  general  right  of  trial  1 
Jttry. 

Rule    6  does   not  apply  to  this  actioo,  m  hi 
already  held,  and  rule  7  (a)  is  the  rule  that  is  | 
able.    Trial  by  jury  in  such  an   action  as  '*^' 
being  given  as  a  right,  it  was  for  the  party  i 
judge  to  exercise  his  discretion  and  to  give  trial  I 
to  show  reasons  for  that. 

When  a  judge  has  exercised  his  discretion  II 
be  wrong,  except  under  very  special  ciroumatsMi 
the  Court  of  Appeal  to  interfere.     In  the  prssestj 
the  learned  judge  has  exercised  his  discretloo, 
mj  opinion,  exercised  it  rightly. 

LiNDLBT,  L.J.— I  am  of  the  same  opinion, 
adhere  to  the  opinion  I  expressed  in  TAs  T'eoipii 
Rules  2—7  of  this  order  form  a  group  of  rtta 
themselves  containing  new  regulations  as  to  the  booM 
trial,  and  we  must  not,  therefore,  go  back  to  tlie  ^ 
rules  or  we  Shall  be  misled.  « 

Dealing  with  this  set  of  rules  as  they  now  stand'! 
find,  first,  that  a  party  formerly  entitled  to  triil  by  n  W 
is  so  entitled  still ;  and.  secondly,  that  a  party  fbrinen 
not  entitled  to  trial  by  jury  is  not  so  entitled  nw 
There  were  always,  however,  a  class  of  cases  ^*J^ 
parties  might  have  got  an  order  for  trial  by  jary  w&^ 
without  suoh  an  order,  the  trial  would  have  been  wW 
out  a  jury ;  and  there  were  also  cases  where  **»•  ^ 
would  order  a  trial  without  a  jury  where,  withontiw 
an  order,  the  trial  would  have  been  with  a  joiy.  J" 
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Oovn  OF  Appul. 

Lynch  v.  Macdonald. 

Court  op  Appbal. 

even  in  these  leepeete  the  law  is  not  new>  ts  rule  5  is 
leallj  onlj  a  sabstitution  for  a  rule  that  existed  ander 
the  Common  Law  Procedure  Aot,  and  the  old  Court  of 
Ckaneerf  Had  always  the  power  to  direct  an  issue  to  be 
tiled  by  a  jury.  The  only  new  effect  of  the  Bules  of 
1883  is  to  shift  the  burthen  of  proof  to  the  party  who 
vidies  to  n^et  a  trial  by  jury.  A  discretion  is  gi?en  to 
the  jadge  to  make  exceptional  orders  iu  exceptioual 
esses.  Tiie  present  case  is  a  nuisance  case.  It  seems  to 
BM  that  in  such  class  of  oases  the  judge  must  be  satisfied 
tliat  it  oagbt  to  be  tried  by  a  Jury,  and  if  not  so  satisfled 
it  oiiit  be  tiied  without  a  jury. 

BowBT,  XibJ.— I  am  of  the  same  opinion.  I  think  we 
srv  boond  bj  The  Temple  Bar,  and  in  saying  that  I 
do  aot  at  all  intioiate  that  I  do  not  agree  with  that  case. 
As  to  the  exercise  of  discretion i  it  is  no  proof  that  a 
indgsdid  not  exercise  his  discretion  because  he  merely 
disBUSMs  AD  application  without  saying  he  does  so  in  the 
exsidsa  of  bia  discretion.  I  think  that  in  the  present 
case  the  jodgo  clearly  exercised  his  discretion,  and  in 
last  sa  evprecaed  himself,  and  on  the  facts  of  the  case  I 
do  not  myself  see  why  it  should  not  be  more  properly 
tried  bf  m  jndipe  without  a  jury  than  before  a  jury, 

Appeal  dhmieeed* 

BoUdton,  Frere  &  Co,;  Kennedy,  Eughee,  ilk  Ken- 


Ffooi  Oban.  Div. 


Deo.  21. 


Iy5ch  r.  Macdoitaij).  (a.) 

A«4m— *Jr<Mi0  qf  trial — AMion  /or  redemption^ 

GmMkr  'rfatm  for  damagee  for  fraud^Applieaiion 

/etirial  e^  oMan  l^fenre  jmy-^A.  8.  C,  1883,  ard. 

3«i,  r.«  9  erd.  19, r.  3 ;  ordSl,  n  15. 

A  flaintffft  fn  hie  eiaiement  of  daim,  daimed  (1)  re* 

dempUom  of  certain  eeeuritiei,  eonrieting  of  eharee; 

[t)'3amagea  for  tortmgful  detention  and  eonvereion  of 

theAarte  ;  <md  (3)  a  receiver.     The  defendant  counter' 

dabned  againet  the  plaintiff  for  (1)  cm  account  of  what 

WBS  due  to  the  defendant  by  the  plaintiff;  (2)  damages 

fer  fnatdulent  mierepreeentation,  whereby  the  defendant 

«ss  ^ueed  to  credU  the  plainUff  with  the  proceeds  of 

eerlrnm  of  the  eharee  which  had  been  eold, 

Afkr  the  inetituHon  of  the  aolion  the  plaintiff,  under 
em  eir4er  of  the  Court  of  Appeal,  paid  into  court  a  eum 
efmmof  admittedly  euffleient^apart  from  the  question 
ef  frond  raised  hy  the  eounter^daim'^to  eaiiefy  what 
9ig^  he  due  hy  the  pknniiff  to  the  defendant.  Before 
mUm  of  trial  had  hsen  gipen  the  plaintiff  applied  for 
mordirfor  trial  of  the  action  with  a  Jury, 

ffeid,  affirming  Kortb,  J.,  tJuxt  ord,  36,  r.  6,  was  not 
sfpHeable,  and  therefore  that  the  plaintiff,  was  not 
mtiUed  0$  of  right  to  a  trial  with  a  fury. 

An  applieation  made  on  behalf  of  the  plaintiff  ai  the 
hearingf  of  the  appeal  for  an  order  that  the  counter 'daim 
«%&<  Ifo  tried  separatdy,  woe  refused,  on  the  ground  tJiat 
Qe  fiaenfiff  ought  to  havemade  an  application  for  that 
pmrpooe  before  reply,  under  ord,  21,  r.  15,  or  applied 
b^ore  triei  to  have  the  eounter-daim  disallowed  under 
erd.  19,  r.  3. 

I      Abp«1  tern  Kortb,  J.,  reported  ante,  p.  136. 

I      13ko  nature  of  the  action  and  the  counter-claim,  so 

I  far  aa  material,  will  be  found  stated  in  the  report  of 

f  the  case  in  the  oonrt  below. 

!     Tbe  plaintiff  made  an  application  by  way  of  motion 

i  before  North,  J.,  that  the  action  might  be  tried  by  a 

judge  with  a  jury. 
^      Hortbp  J.,  relosed  the  application. 
The  plaintiff  appealed. 

I     (a.)  Reported  by  If.  J.  Blau,  Esq.,  Barrister-at-Law. 


CozenS" Hardy,  Q,C,,  and  Swinfen  Eady,  for  the 
appellant.— The  appellant  has  a  right  to  have  the 
action  tried  by  a  jury,  and  the  judge  had  no  discretion 
to  refuse  it :  ord.  36,  r,  6.  The  action  was,  no  doubt, 
originally  in  the  nature  of  an  action  for  redemption  of 
certain  shares.  The  defendant  counter-claimed,  alleg- 
ing {inter  alia)  fraud  and  misrepresentation  againet  the 
plsintiff.  From  what  has  taken'  place  since  the 
institution  of  the  action,  all  that  in  substance  now  re- 
mains to  be  tried  in  the  action  and  on  the  counter-claim 
is  the  question  of  fraud  or  no  fraud,  and  that  is  an  issue 
which  the  plaintiff  has  a  right  to  hare  tried  before  a 
jury.  A  counter-claim,  for  many  purposes,  is  a  separate 
and  independent  action,  and  it  is  so  here.  The  judge 
below  thought  himself  bound  by  Qardner  r,  Jay^  33 
W.  R.  470,  S9  Ch.  D.  50,  but  that  case  is  really  in  our 
favour.  ''Any  other  oause  or  matter*'  in  rule  6  of . 
order  36  means  other  than  causes  assigned  to  the 
Chancery  Division  which  are  deslt  with  in  rule  3. 

The  Temple  Bar,  34  W.  R.  68,  11  P.  D.  6,  was  also 
referred  to. 

Higgins,  Q,C,,  and  i?.  M*  Bray^  for  the  respondent, 
were  not  called  on. 

Cotton,  L.J.— This  is  an  appeal  by  the  plaintiff 
from  a  relfneal  of  Korth,  J.,  of  an  application  for  trial 
of  the  action  before  a  jury.  If  it  were  admitted  that 
the  refusal  was  a  matter  within  the  diaoretion  of  the 
judge,  and  that  he  had  exercised  bis  discretion,  we  should 
refuse  to  interfere.  But  it  is  said  that  the  plaintiff  has 
a  right  to  trial  before  a  jury  under  ord.  36,  r.  6.  That 
rule <  says:  ''In  any  other  cause  or  matter,  upon  the 
application  ...  of  any  party  thereto  for  a  trial 
with  a  jury  of  the  cause  or  matter  or  any  issue  of  fact, 
an  order  shall  be  made  for  a  tiial  with  a  Jury."  The 
rule  does  not  say  that  an  issue  of  fact*  which,  if  it  had 
been  a  separate  cause,  must  have  been  tried  before  a 
jury,  shall  be  so  tried  when  not  standing  alone,  but 
only  that  "  in  any  other  cause  or  matter  "-*ezcIudiDg 
actions  assigned  to  the  Chancery  Bifision — an  order 
shall  be  made  for  trial  with  a  jury.  In  my  opinion  it 
was  quite  wrong  for  the  plaintiff  here  to  apply  to  have, 
the  action  tried  with  a  jury.  The  counter-claim  is  not 
merely  for  damages,  but  extends  to  matters  which  are 
assigned  to  the  Chancery  Difision,  and  therefore  we 
cannot  treat  this  counter-claim  as  an  action  not 
assigned  to  the  Chancery  BiTision.  The  plaintiff,  if  he 
had  wished  it,  and  bad  come  in  time,  might,  under  ord. 
21,  r.  15,  have  got  this  counter-claim  tried  as  a  separate 
action  and  obtained  an  order  for  that  purpose ;  but,  in 
my  opinion,  we  ought  not  now,  on  the  ground  of 
exercising  our  discretion,  allow  him  to  hare  it  tried 
separately. 

The  appeal  therefore  fails. 

Fay,  L.  J. — I  am  of  the  same  opinion.  Ord.  19,  r.  3, 
gifes  the  court  power,  on  the  application  of  the  plain- 
tiff before  trial,  to  disallow  a  counter-claim  if  it  cannot 
be  conYeniently  disposed  of  in  the  pending  action. 

The  plaintiff  made  no  application  under  that  rule, 
and  this  appeal  miist  therefore  be  dismissed,  with 
costs. 

Solicitors  for  the  plaintiff,  Baunders,  Hawksford, 
Bennett,  A  Co, 

Solicitors  for  the  defendant,  Watney,  Tilleard,  A 
Freeman, 
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Court  or  Affbal. 


In  BB  E.  BuLWBB  Lttton'b  Will. 


OovBTor  Afful 


From  Ohan.  DIt. 


Jan.  19. 


In  r4  'R.  BtGcwBR  Lttton's  Will. 
Ehebwobth  Settled  EsriiTES  Trusts,  (a.) 

BMed  land — Permanent  impravemenis — Payment  out 
»   ofcapUid  moneye— Approval  of  aoheme^ExpendUure 
I   in  eoDcesB  of  original  estimate — SetUed  Land  Ad, 
1882, «.  26. 

Where  a  echeme  for  the  permanent  improvement  of  a 
settled  eetaie^  ly  providing  it  with  an  additiondl  water 
supply,  and  thtis  rendering  it  available  ae  a  building 
estate,  had  been  submitted  to  the  trustees  and  approved 
by  them,  and  in  carrying  out  the  scheme  it  was  found 
necessary  to  incur  additional  expense  to  that  authorized 
ly  the  scheme,  the  court,  being  satisfied  that  thei  additional 
eaepense  was  incurred  for  work  which  fell  stibsiantially 
within  the  scTieme,  made  an  order,  under  section  26  of  the 
BetUed  Land  Act,  1882,  directing  the  trustees  to  apply 
the  capital  moneys  forming  part  of  the  settled  propwty 
in  pc^ffMint  of  the  additional  eaopense. 

In  re  Hotchkin's  Settled  Estates,  35  W.  B,  463,  35 
Oh.  D.  41,  distinguished. 

Decision  of  Stirling,  J.,  reversed. 

Appeal  from  a  deeiaion  of  Stirling,  J. 

Tbii  was  an  applioation  by  Lord  Lytton,  the  tenant 
for  life  of  the  Knebwotth  Estatea,  to  allow  the  payment 
out  of  capital  moneys,  forniing  part  of  the  settled 
estates,  of  certain  expenses  in  szcesa  of  the  original 
estimate  which  had  been  inonrred  in  oarrying  oat  a 
scheme,  which  had  been  sanctioned  by  the  tmstees,  for 
permanently  improving  the  estate  by  supplying  it  with 
an  additional  supply  of  water. 

In  1885  a  contract  was  entered  into  between  Lord 
Lytton  and  Messrs.  Spencer,  Garter,  ft  Go.  for  the  pro- 
Tfsion  of  and  distribntion  of  an  inoreaaed  supply  of 
water  to  a  part  of  the  property  which  had  been  laid  out 
as  a  building  estate,  and  also  to  the  mansion-house,  for  the 
■um  of  £993  18s.  A  scheme  was  submitted  to  the  trus- 
tees which  referred  to  the  contract,  and  was  accom- 
panied by  a  report  of  a  surreyor  who  had  been 
Appointed  by  the  Land  Gommissioners.  In  July,  1885, 
the  tmstees  approTed  the  scheme. 

In  carrying  out  the  scheme  it  was  found  necessary  to 
ezecote  additional  works  at  an  expense  considerably  in 
excess  of  the  amount  named  in  the  original  contract. 
The  cost  of  the  additional  works,  which  were  certified  to 
haTS  been  necessary,  and  properly  executed,  amounted 
to  £850. 

The  question  was  whether  the  tenant  for  life  was  en- 
titled to  an  order,  under  section  26  of  the  Settled  Land 
Act,  1882,  directing  the  trustees  to  apply  the  capital 
moneys,  forming  part  of  the  settled  property,  in  pay- 
ment of  the  additional  expense. 

Stirling,  J.,  on  the  authority  of  In  re  JBotchhin's  Set' 
tied  Estates,  35  W.  B.  463,  35  Gh.  D.  41,  refused  the 
Application. 

The  tenant  for  life  appealed. 

On  the  appeal  the  claim  in  respect  of  two  sums, 
amounting  to  £200,  which  had  been  expended  by  the 
tenant  for  life  on  the  improTement  of  the  mansion-bouse 
on  his  own  authority,  was  abandoned. 

Coxens-Bardy,  Q.C,  and  Lamibert,  lor  the  appellant. 
— ^The  additional  expenses  were  incurred  for  work  which 
was  necessary  for  the  proper  exeoutioB  of  the  scheme 
which  waa  approved  by  the  tsuateea.  In  re  Motchkin's 
SMed  Betates,  upon  wUeh  Stirling,  J.,  baaed  bis  re- 
fusal of  omr  applioation,  does  not  apply.  In  that  case 
no  scheme  was  submlAted  till  after  the  inotprotamenSs  had 
been  executed. 

They  refeiMd  to  the  Settled  Land  Act,  1882,  ss.  21, 
i5,2«. 

[a.)  Bq^ztcd  by  W.  Itimby  Goaxt  Esq.,  Barristai-at- 
Law. 


Spencer  Butler,  for  the  trustees. 

Halsbubt,  G. — In  this  case  no  doubt  Tsrious  diffied* 
ties  might  be  suggested  In  the  abstract  as  to  the  i 
of  the  word  "scheme"  as  used  In  this  seetioii, salil 
to  the  limits  within  which  the  expenditure  authorMj 
to  be  confined.  A  definition  might  be  giTen  to  it  T ' 
if  narrowly  insisted  on,  would  render  the  Act  warn 
able.  At  the  same  time,  it  may  be  that,  when  1 
trustees  hsTO  approved  of  a  scheme  limitliig  tbe^i 
pendlture  to  a  certain  amount,  the  excess  of  < 
may  be  so, large,  and  oonstitute  so  wide  a  d^ 
from  the  sclieme  as  approved,  as  practically  to 
to  a  substitution  of  a  new  scheme  for  that  wbiA ) 
approved  of  by  the  trustees.  It  is,  therefore,  in 
to  lay  down  any  general  rule  on  the  subject.  KslAl 
must  be  governed  by  its  own  particular  cin 
Looking  at  the  scheme  submitted  to  tbetratti^J 
of  which  substantially  they  signified  approtal,  nf 
that  it  was  a  scheme  for  improving  the  vslnsor 
Enebworth  Estate,  part  of  which  was  intendaf  I 
building  estate,  by  giving  it  a  sufficient  supply « 
water.  The  scheme  submitted,  proffded  f«| 
water  from  a  well  and  storing  that  ^v^ter  f^| 
from  which,  by  force  of  gravitation,  it  mig'^ 
tributed  to  portions  of  the  estate.  I  cannot  I 
that  the  trustees,  in  giving  the  approval  whlebl 
give  to  the  scheme,  were  misled  as  to  the  ~ 
expenditure  that  would  be  required  and  other  i 
expenses  which  were  not  contemplated  by  tiiemtr I 
tenant  for  life  when  the  scheme  was  snbmittsd  ts^: 
The  substantial  plan,  however,  for  which  it  wm  is^gj 
to  charge  the  capital  moneys  in  the  hands  of  the  mM 
was  the  execution  of  works  in  aceordanee  wltt^ 
scheme  which  was  originally  submitted,  sndiSltktv 
further  operations  were  not  cautemplated,  etiil  ItSAj 
opinion  that,  striking  out  from  these  addltioasi  eqi* j 
the  claims  which  have  been  abandoned,  the  sdMp] 
works  fell  substantially  within  the  scheme,  aadtlriV 
order  may  be  made.  I 

GoTTOK,  L.J.^1  should  add  nothing  if  it  ver6,M|l 
case  of  importance  on  the  Act,  and,  in  fsot,  ^^fn 
case  on  the  point,  for  it  is  not  at  all  slmilir  tsM 
Hotchkin's  Settled  Estates,  where  Uie  works  ^^JB 
without  any  scheme  having  been  submitted  ^^^^ 
tmstees  or  to  the  court.  ^5 

The  question  we  have  to  consider  is  whether  lAswffi 
which  have  been  done,  and  in  respect  ^^^^^^R 
additional  expense  not  contemplated  originsHy^V] 
curred,  were  woiks  which  substantially  fell  wp^' 
scheme  which  was  approved.  It  most  be  obm^P*  • 
the  approval  of  the  trustees  was  not  cooditliP^  ' 
the  works  being  completed  for  £993,  airfi'^g' 
opinion  that  the  additional  expense,  alt«*T^ 
some  £200  in  respect  of  items  which  ^^^^1?^ 
doned,  was  inonrred  for  works  which  were  ^"^^g 
the  proper  execution  of  the  scheme  which  f^^M^ 
stance,  approved  by  the  trustees.  The  tO^Hi 
stated  by  the  Lord  Ghancellor,  was  for  tbs  I 
of  obtaining  a  sufllolent  supply  of  watsi  bj  < 
ing  one  of  the  wells  on  the  estate  ^.^^^ 
the  water  from  it  to  «  tower  and  dis»^21 
o?er  the  estate.  In  carrjing  out  thst  *Jj 
was  found  necessary,  not  only  to  sink  the  veu 
than  had  been  contemplated,  but  also  to  P^^^ 
storing  th^  water  by  making  undergroaad  basoi 
increase  the  size  of  the  tanks  and  to  do  ^'Ji 
things  which  fell  within  the  proper  «»^J***^5'| 
scheme  which  had  been  approved,  but  ^kW^^  ^ 
been  mentioned  either  In  the  scheme  eri 
Take  the  case  of  the  extra  expenses  ioeorfw  is 
the  wen.  If  the  trustees  have  approved  ^^±  _^ 
work,  and  If  that  further  ainking  wss  nssfljj*j'  ^ 
tually  to  carry  out  that  work,  then  I  tiiwO** '  0 
fully  within  the  scheme  and  phm  HV><^  "^ 
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Omr  Of  Aftial. 


SriTaNS  V,  Bishop. 


OovBT  or  AmALi 


tatNf.  lliatbdAg  aO|  I  tbiak  we  may  make  the  order 
te  the  icdnoed  amooat. 

3oiBi>IiiJ.— I  am  of  the  aame  opiaion.     The  in- 

'   mhkik  we  baTe  to  entertain  is  this— What  in  fact 

f  Oa  ioheiDe  which  was  appxoTed  P    Was  the  soheme 

'^^  was  laid  before  the  tmsteea  approTod  as  a  whole 

Impart  only  f   That  must  require  oarelal  coneidera- 

m  each  case.    It  is  obTioos  from  the  section  that 

^pnpoaBls  with  relerenee  to  the  ezpenditnre  to  be  in- 

^  mH  la  the  exeontion  of  the  schemea  form  a  sabataatial 

jpAfid^i^  Nheme  whioh  is  to  be  laidlbefore  the  oonrt 

f^tta^nrtMs,  and  the  approTal  to  be  giyen  will  be  one 

kWiaoBM  reference  to  avoh  proposed  ezpenditnre 

-^^aoMntOj  in  snbstonoe  requiring  any  limit  as 

Ma  Aaoheme  maj  be  approTed  generally  or 

liianditioai  as  to  expenditure.    Probably  if  no 

'"  ~  the  trustees  would  be  considered  to 

a,XMflsnable  limit  of  expenditure  in  their 

,m  ft  may  be  that  the  acheme  may  be  general 

^eooditioiL    Was  there  any  condition  im- 

,, i.ftM ene  on  the  approfal  of  the  soheme,  whioh, 

IKgtti  ta  the  end  proposed^  would  exclude  this 

'    \t   I  think  the  broader  ^Uw  of  the 

'•  and  the  Lord  Justice  is  the  better  Tiew, 

»  >^  .     — *  approTcd  was  a  general  one  for  the 

WWjjH^Mifcrta  with  water,  and  that  no  condition 

^■W^^Md  that  Qonsequently  the  application  of 

;*^*5*"^^liliin  its  amended  form  may  be  acceded 

P*.ThaippiA«,,tbeaUowed. 

J^S^^Mert,  Pekh,  «ft  Shahe^pear ;  Walker  A 


"««4B.I|ir.  Feb.  16. 

SiBVEirs  r.  Bishop.  («.) 

t^  ^p>^7icarial  tithe  renUeharge^Bedudion  of 
•'^jfnUectioH^Annual  vdlu&^Income  Tax  Act, 
]WP*'6  rw.  0.  35)— Jncoma  Tax  Act,  1853  (16 


i  '^^ 


rt*c34). 
h T^*>waii  M euMM  io^deduet/rom  the  aeeeennent 
SfT*^  ^  fetpecf  of  a  viearial  commutation  tithe 
^  ?S^  ^''"U'^Maf  fohieh  he  te  eemp^ed  to  expend 


BiTiaion  (35  W.  R. 


rS^  ^  ^rtfir  to  reaUse  the  tUhe. 
^f>>ifn  €f  the  Qneett'e  Bench  BiTJ 
f^^9^B.'D.m)aJirmed. 

fd  ftma  a  ditisiona!  court  (A.  L.  Smith   and 
in,  J7.)>  reported  35  W.  B.  839,  19  a  B.  D. 
-  ^    'hf.tt.  SteYsns,  Yioar  of  Portelade,  Sussex,  was 
tts  the  income  tax  for  .the  year  ending  April  5, 
^bmpeot  of  the  Tioarial  commutation  tithe  rent- 
iltkeitimof  £148  4s.  lid.,  which  he  admitted 
ntreceftable  by  him  in  respect  of  such  titho 
He  daimed   to    deduct   from  this  sum 
aiCi  neoessaxUy  incurred  by  him  in  the  collec- 
tithe  rent-charge. 

bnltted  that  he  was  compelled  to  expend  this 
ia  otder  to  realise  the  tithe. 
VttTiiioaal  Court  held  that  he  was  entitled  td  the 
tnd  the  Solicitor  of  Inland  Betenue  appealed. 

I  Clarke,  8.G.,  and  A.   V.  Dicey  {8irB.  E. 

i.9*»  with  them}y  for  the  appellant— The 

is,  under  which  rule  of  the  Act  of   1842  is 

laa-chsrge  to  be  assessed  P    It  is  not  under  rule 

t  Nkedola  A.,  because  it  is  incapable  of  ocoupatioa ; 

^.ttdtt  rale  2,  because  It  is  not  a  commutation  of 


)  Bepocted  bif  A.  F.  PkacBTAz.  Kur,  £sq.t  Banister- 
at-Law. 


tithes  arising  from  lands.  Therefore  it  falls  within 
section  10  of  No.  lY.  of  schedule  A.,  and  the  person 
assessed  Is  not  entitled  to  any  deduction  except  those 
expressly  giyen  by  section  82  A  the  Act  of  1858.  The 
deductions  given  by  that  section  evidently  contemplate 
the  gross  return,  and  no  other  deductions  can  be  made. 
They  dted  OoUneu  Irm  Oo.  ▼.  Blacky  29  W.  B.  717, 
6  App.  Oas.  815. 

F.  M.  White,  Q.O.,  and  Tytfell  Paine,  for  the  re- 
spondent.— It  would  be  a  great  hardship  to  say  that  a 
person  must  pay  income  tax  on  the  whole  amount  whioh 
a  person  was  entitled  to  recelTC,  and  not  merely  on  that 
which  he  actually  did  receiTC.  The  assessment  falls 
under  rule  1  of  schedule  A.  of  the  Act  of  1842.  The 
tithe  renUoharge  is  to  be  taken  as  capable  of  occupation 
for  the  purpose  of  being  rateable,  and  in  order  to  fix 
the  worth  at  which  it  could  be  let  by  the  year  the  cost 
of  necessary  collection  will  be  deducted. 


A.  F.  Dioey  replied. 

Cur.  adv.  wmU. 

Feb.  16.— Lord  Eshib,  M.B.— In  this  case  the  clerical 
owner  of  a  tithe  commutation  charge  has  been  assessed 
to  income  tax,  and  a  question  arises  as  to  the  proper 
mode  of  assessment.  What  is  the  Talnatlon  on  whioh 
income  tax  Is  to  be  levied,  and  can  the  person 
deduct  the  expenses  of  collection  P  He  is 
under  section  32  of  the  Aot  of  1853,  which 
runs  thus:— "In  assessing  and  charging  the  duties 
under  schedule  A.  of  this  Aot  in  respect  of  lands,  tene- 
ments, or  hereditaments  subject  to  any  rent-charge 
under  the  Aot  for  the  commutation  of  tithes  in  England, 
or  any  other  rent* charge  in  lieu  of  tithe,  it  shall  be 
lawful  for  the  oommissionersi  acting  in  the  execution  of 
this  Aot,  if  they  shall  think  flt|  on  a  due  return  of  such 
rent-charge  being  made  by  the  owner  thereof  in  order 
to  an  assessment  upon  hinii  to  charge  and  assess  such 
owner  in  the  assessment  for  the  said  parish  with  the 
duty  under  schedule  A.  of  this  Act  in  respect  of  such 
rent-charge."  It  is  not  contested  that  the  return  has 
been  made,  and  that  the  commissioners  have  exercised 
whatever  option  is  given  them.  He  is  therefore  nssessed 
with  the  duty  granted  by  the  Act.  Section  5  gives  the 
method  in  which  such  assessment  is  to  be  carried  out : 
"  The  duties  hereby  granted  shall  be  assessed,  raised, 
levied,  and  collected  under  the  regulations  and  provi- 
sions of  the  Act  5  ft  6  Vict,  c  36."  It  is  an  enactment 
and  declaration  that  the  assessment  under  schednle  A« 
of  the  later  Act  Is  to  be  made  under  6  ft  6  Yiot  c  35.  The 
MIect  of  that  is  to  read  into  the  Act  of  1858  all  the 
regulations  and  provisions  of  the  earlier  Acu  They 
must  therefore  apply  to  this  case,  whether  the  words  are 
exactiy  applicable  or  not,  since  it  is  expressly  enacted 
that  they  shall  apply.  Any  argument  that  they  an 
inapplicable  ia,  therefore,  immaterial.  We  are  driyeut 
therefore,  to  see  what  was  the  mode  of  assessment  pre- 
scribed by  5  ft  8  Vict.  e.  35.  The  method  of  assessment 
under  that  Aot  is  contained  in  schedule  A.  It  may  be 
dii&cult  to  apply  those  provisions  to  such  a  case  as  thiSy 
but|  as  I  said  before,  they  must  be  applied. 

In  my  opinion  rule  1  of  schedule  A.  Is  the  rule 
applicable:  '*The  annual  value  of  lands,  tenements, 
hereditaments,  or  heritages  charged  under  schednle  A« 
dmU  be  andeistood  to  be  the  rent  by  the  year  at  which 
the  same  araletsit  a  xaek  rent,  it  the  amount  of  such 
rent  ahaU  hava  been  fixed  by  agaeement  eomnsanolng 
WitWn  the  period  of  eeven  yeara  preceding  the  5th  day 
of  April  next  before  the  tiase  of  making  the  aasesa- 
ment ;  but,  if  the  same  are  not  so  let  at  rack  rent,  then 
at  the  rack  rent  at  which  the  same  are  worth  to  be  let 
by  the  year,  which  rule  shall  be  construed  to  extend  to 
all  lands,  tenements,  and  bereditamenta  or  heritagea 
capable  of  actual  occupation."  It  has  been  suggested 
that  that  role  cannot  apply  because  thia  tithe  rent- 
charge  is  incapable  of  actual  occupation.     To  ny  mind 
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there  are  two  Tiewi  to  be  taken  of  tbe  rule.  In  tho 
firat  place,  it  is  bj  no  means  clear  that  the  xnle  is  ez- 
olosiTe.  Matters  incapable  of  actual  occupation  may 
Tery  well  be  within  tbe  rnle.  Bat,  in  the  second  place, 
we  mnat  make  the  words  apply,  because  we  are  forced  by 
section  5  of  tho  later  Act  to  do  so.  This  case  cannot  be 
t»roaght  nithin  rale  2,  because  the  descriptions  there 
given  will  not  admit  it.  It  must,  therefore,  fall  under 
rale  1. 

I  do  not  think  that  any  of  the  other  sections  which 
were  cited  to  us  apply  to  the  case  of  the  assessment  of 
a  tithe  rent-charge,  or,  if  they  do  apply,  they  only 
direct  the  mode  in  which  the  assessment  shall  be  carried 
out.  Therefore,  I  think  this  tithe  rent-charge  had  to 
be  assessed  under  rule  1. 

It  follows,  then,  that  the  amount  is  to  be  the  amount 
at  which  it  would  let  at  a  rack  rent.  The  cost  of  a 
merely  optional  collection  could  clearly  not  be  deducted. 
Such  a  cost  would  not  be  taken  into  account  in  fixing 
the  rack  rent.  But  in  this  c^se  we  have  it  found  that 
the  amoiint  could  not  be  realized  without  this  expendi- 
ture in  the  collection.  In  such  circumstances  tfa^e  is 
no  doubt  that  in  fixing  the  rack  rent  the  cost  of  ool« 
lection  would  be  taken  into  consideration  and  deducted. 
Therefore,  I  thjnk  that  the  cost  of  collection  must  be 
deducted  from  this  assessmeot,  and  that  thir  appeal 
niust  be  dismissed. 

The  following  Judgment  was  read  by 

Fry,  L.J.— I  am  of  opinion  that,  under  the  statute  of 
1842,  tithe  rent-charge  was  not  a  hereditament  charge 
under  rule  No.  I.  of  schedule  A.  as  a  separate  heredita- 
ment, but  that  it  was  assessed  as  part  of  the  annual 
Talue  of  the  lands,  and  was  (under  Ko.  lY.,  rule  4) 
assessable  either  on  the  occupier  of  the  land  or  on  the 
person  liable  to  pay  the  rent-charge— i.e.,  to  speak 
popularly,  on  either  the  farmer  or  the  landlord — ^that  it 
could  not  be  aaaeased  on  the  rector  or  yicar,  and  that  it 
was  assessed  on  the  gross  amount  of  the  rent-charge. 

This  was  altered  by  the  statute  of  1853  to  this  extent, 
that  the  commissioners  were  authorized  to  assess  the 
rent- charge  on  the  rector  or  vicar  under  schedule  A., 
'  and  by  section  5  tbe  earlier  statute  of  1842  was  made 
applicable  to  the  income  tax  under  the  later  Act.  For 
the  first  time,  then,  the  rent-charge  is  treated  as  a  separ- 
ate and  independent  hereditament  chargeable  as  such 
under  schedule  A.  on  the  occupant  or  juosi-occnpant  of 
the  hereditament — 1.«.,  on  the  rector  or  vicar — and  if  it 
is  to  be  so  chargeable  it  appears  to  me  that  the  annaal 
value  can  be  ascertained  only  in  tbe  way  pointed  out  I5y 
the  general  rale  (No.  I.) — i.e.,  by  treating  the  annual 
value  as  equal  to  the  annual  rent  when  the  property 
was  let  at  the  rack  rent,  and,  if  not,  then  at  the  rack 
rent  at  which  the  same  is  worth  to  let  by  the  year. 

It  tcDds  to  confirm  this  conclusion  that  the  statute  of 
1853  itself  appears  to  show  an  intention  that  the  amount 
to  be  charged  under  the  new  method  of  assessment — ».e., 
on  the  recipient  of  the  rent-charge— should  be  different 
from  that  received  under  the  older  methods.  I  refer  to 
the  provision  as  to  the  deduction  of  the  parochial  rates 
and  the  special  provisions  as  to  deductions  in  Ireland. 

I  conclude,  then,  that  on  the  method  of  assessment 
followed  in  the  present  case,  seeing  that  the  tithes  were 
not  let,  we  must  find  the  rack  rent  at  which  they  would 
let,  and  this  clearly  could  not  exceed  their  gross  amoant 
less  the  reasonable  remuneration  for  collection.  I  hold, 
therefore,  that  the  deduction  was  rightly  claimed  by  Dr. 
SteveDB,  and  that  this  appeal  should  be  dismissed. 

LoPBs,  KJ.^The  combined  effect  of  section  32  and 
schedule  A.of  theAotof  1863  iethattbis  tithe  rent-charge 
must  be  assessed  on  its  annaal  value.  How  is  that  to  be 
asoertaioed  ?  We  are  sent  by  section  5  to  the  schedule 
A.  of  the  Act  of  1842,  which  by  xala  I  gives  us  the 
method  of  arriving  at  the  annual  value  of  such  heredita* 


ments  when  not  let  at  rack  rent  I  am  of  opiniiBftri 
this  tithe  rent-charge  would  let  for  an  awxint  iW 
wonld  be  calcalated  on  the  basis  that  the  neosMSiy«| 
proper  cost  of  collection  should  be  deducted.  ThMMj 
I  agree  with  the  Divisional  Court  that  such  cost  itm 
be  deducted  from  the  assessment,  and  I  tUak4 
appeal  must  be  dismissed.  '  1 

Appficd  dimis$ed. 

Solicitor  for  the  appellants  SolicUor  o/  Jal 


venue. 


Solicitors  for  the  respondent,  WhUe^  BorrtUt 


'f\ 


From  Q.  B.  Div.  I 
[&aB.Div.]    i 


Not.  22;  Jan.  19,1 
Fab.  2a. 


Bjghwobih  AHD  SwDTDOir  ITviov  «.  Ws 

SXTZBK  UlTEOV.    (o.) 

Poor    law^SeiUemenl^Emancipation^Aei 
sttUemeni  after  attaining  the  age  of  id  ' 
PariBhes  Act,  1876  (S{f  <fc  40  Vict.  e.  61),  i 

By  Bection  34  of  the  Divided  Pari9he$ 
tohere  any  pereon  aludl  have  reeided  for  tki 
three  years  in  any  parish  in  such  manner  eei^  -, 
such  circumstances  in  each  of  such  years  as  ismiUtff 
him  irremoveahle,  he  shaU  he  deemed  to  he  setttdS 

By  section  35  no  person  shaU  he  deemed  to  hsHi 
a  setUement  /rom  any  other  person,  whether  i§t 
o^,  estate,  or  othervdse^  except  in  the  case  <  ' 
from  Tier  hushand  and  in  the  case  of  a  ehUd  i 
cige  of  sixteen,  which  child  shaU  Mce  the  i 
father  or  of  its  widowed  mother,  as  the  oms  f 
to  that  age,  and  shall  retain  the  sMement  so  i 
it  shall  acquire  another. 

The  pauper,  E.  W.,  who  had  always  heen  i 
incapable  of  work,  was  tJie  legitimate  daughter  i 
and  M.  W.,  and  was  horn  in  the  appellant  union,i 
her  father  was  settled,  on  the  27th  of  October,  M 
1862  she  and  her  parents  went  to  reside  in  ihif»l 
where  her  father,  G,  W,,  died  in  1868.    h 
mother,  M.  W.,  married  again.     On  the  21th  9f^ 
1877,  the  pauper  cUtained  the  age  of  sixteen, 
bth  of  June,  1880,  she  began  to  reeeivs  rdirfj 
N.  Union.    In  November,  1885,  the  pauper,  t 
mother  and  stepfather,   with   whom  she  heii 
resided,  moved  into  the  respondent  union,  iski 
2lst  of  September,  1886,  she  beeeune  chargiellk 

Held,  by  the  Divisional  Ooort  (Stephen  oi'^ 
JJ.},  on  the  authority  of  B.  v,  Elvet,  7lf**^ 
E.  A  E.  266,  that  she  had  a/eguired  a 
N.  Union. 

Held,  by  the  Court  of  Appeal,  that  shehadff^\ 
in  the  N.  Union  so  as  to  acquire  a  sMemisA^ 
had  attained  the  age  of  siTieen,  and  thaJt  shsf^ 
settlement  derived  from  her  father,  since  ^  ^  ^^^ 
her  second  marriage,  ceased  to  be  a  widowed  nmtsm^ 
that  she  was  therefore  settled  in  the  aooellant  wsiee>  <J 


that  she  was  therefore  settled  in  the  appellant 


is,  for  the  purposes  of  settlement,  eman6ip<i^  ^ 
capable  of  acquiring  a  setUemeni  for  ikdf 

Special  case. 

Thia  waa  an  appeal  by  the  guardiana  of  the  J< 
the  Highworth  and  Swindon  Union  against  an  oca« 
the  removal  of  a  pauper  named  Blisa  Wait  froa 
Weatbury-on-Severn  Union,  in  the  county  of  CHwg 

(a.)  Beported  by  Sir  SHsasroir  Baxxb  and  A.  P*  ^^ 
Kbbp,  Esqs.,  Bftniiters«at«Uw< 


74XX3CVI,    iMir.HiM8.i    THE   WEEKLY  REPORTER.  428 
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Iiflioiuiot  the  app^lli&ti,  on  the  gronnd  that  the 
aipr  iiil«ga]fy  eetUed  in  the  parish  of  Bhydgweni, 
An*  coaatj  of  Glamorgan,  in  the  Newport  Union, 
J^Mttofatkiee  yean*  reildenoe  there. 
i.ftk  fbOoving  itatement  of  facts  is  taken  from  the 
tofL^,  L.J.  :^ 
The  order  of  remoTal  was  made  on  the  18th  of  Maroh| 
The  paaper  Elisa  Wait  in  the  lawful  daughter  of 
land  Jfatada  Wait^  and  was  bom  on  the  27th  of 
ff,  18M,  In  the  parish  of  Wanboroagb,  in  the 
Oharles  Wait  was  born  in  the  same 

alWths  father  and  mother,  with  the  pauper,  left 
WnktoQgh  and  went  to  reside  in  the  parish  of  Bhyd- 
gven^nttn  oosntj  of  Glamorgan,  in  the  Newport  Union. 

The  htiiR  died   at  Bhydgwem  about  the  2nd  of 

'^  Mir  and  the  pauper  oontinned  to  reeide  at 
BI>;4gwa»«idfai  1871  the  widow  married  George  Gibbs, 
SMpcoitiaQsd  to  reside  with  him  until  be  died  there 

JEk  noCher  anrried  ber    present   husband,    James 

k  Hofsmber,    1885,  and  they,  with  the 

^  nidsd  in  Bhydgwem  until  th  e  9  th  of  NoTember, 

,  liisafhqnrent  to  reside  at  Adsett^  in  the  parish 

ir«rtfau;.QD-SeTem,   in    the    Weetbnrjr-on-SeTem 

i  ^M  QDonty  of  Gloucester  (the  respondent 

j^iht ot  Beptember^  1886,  the  pauper  became 

l^tttaipondent  union,  whereupon  the  said 

'j^iJT^**  °^^^>  whereby  it  was  adjudged 

{^i[^](|tfiettlement  of  Eliea  Wait  was  in  the 

lirwiahwBgh,  in  the  appellant  union. 

^^W  of  October,  1877,  the  pauper  attained  the 

"W™*"*  The  pauper  was  in  rooeipt  of  relief  from 

> jgjport  ITaion  from  the  5th  of  June,  1880,  up  to 

«•  a  ha  g(HDg  to  Adsett  on  the  9th  of  November, 


'  is  now  residing  with,  and  always  has 
f  W  mother,  and  now  is  and  always  has 
^  incapable  of  work. 

ittsomedthat  the  pauper,  being  physically 

■^jVOQldhave  been  regarded  as  unemanoipated 

'Bifidsd  Parishes  Act,  1876  (39  &  40  Yict.  c. 

It  is  also  a  fact  that  she  resided  in  Bhyd- 

1 1862  to  the  5th  of  June,!l880,  without  having 

i  Glen,  for  the  appellant  Union.-— The 

>  whether  the  pauper  has  gained  a  settlement  at 

1  er  not :  The  ChMtrdianB  of  Keynsham  ▼.  The 

of  BednUnOer^  26  W.  B.  591,  3  Q.  B.  D. 

'.  ▼.  Blvd,  7  W.  B.  586,  2  Ell.  ft  Ell.  266.    The 

'  in  this  ease  the  pauper  was  residing  with  her 

^^  not  prevent  her  from  gaining  an  independent 

^<M  Gttardians  of  Holhorn  v.  GtMrdiana  of 

^»W.  R.344,  14  Q.   B.  B.  289,  and  on  ap- 

t  R.  «98,  15  Q.  6.  D.  76 ;   B.  v.  Leeds  Unioriy 

^708,  4  Ct  B.  D.  828  ;  Wohtanton  and  Bwr8' 

T.  Norikwieh  Union,  46  L.  T.  N.  8.  528  ; 

of  Oudham,  7  W.  B.  161,  28  L.  J. 


MeLeodf  lor  the  xoapondent  union. «- The 
r  «as  uwmaaoipatsd  so  long  as  she  remained 
Ui  b«r  mothar's  family,  and  was  inoHpable  of  ac'* 
'^^aa  hidependent  9i(Uua  of  irremoveability.  The 
of  &e  pauper,  therefore,  will  be  her  own 
^atflsment,  the  parish  of  Wanborough. 
b  dtad  £.  V.  8t.  Olavffs,  22  W.  B.  75,  L.  B.9  Q.  B. 
I  finrdians  of  Salford  v.  Oveneere  of  MancheaUr, 
"^.B.  380,  10  Q.  B.  B.  172 ;  B.  v.  InhabUanU  of 
kOMarRe,2B.ftAd.861. 

A  OiOHiiiy  ton  (Ken  In  reply. 


SrBPBBir,  J. — ^In  this  case  we  must  consider  the  position 
of  the  pauper  at  the  time  when  she  became  chargeable,  and 
whether  at  that  time  she  had  acquired  any  settlement  of 
her  own.  Now,  previously  to  the  5th  of  June,  1880,  the 
pauper  had  resided  in  the  parish  of  Bbydgwern  for  a 
number  of  years  after  her  father's  death,  with  her 
mother  first,  and  then  with  her  mother  and  stepfather. 

Under  these  circumstances  it  seems  to  me  that  she 
became  irremoveable  and  acquired  a  settlement  in  that 
parish.  It  is  said  that  she  did  not  reeide  so  as  to 
acquire  a  settlement,  because  the  statute  of  1876  does 
not  apply  to  unemanoipated  children.  But,  in  the  first 
place,  whether  the  pauper  was  unemanoipated  seems  to 
be  rather  a  matter  of  inference  than  of  definite  proof. 
I  do  not  think  that  mere  physical  incapacity  is  neces- 
sarily proof  that  the  pauper  was  unemanoipated.  Apart 
from  that,  however,  I  am  of  opinion  that  section  35  of 
89  ft  40  "Vict.  0.  61  very  materially  alters  the  state  of  the 
law  with  regard  to  these  matters. 

In  the  next  place  we  have  to  consider  the  position  of 
the  girl  at  the  time  the  order  of  removal  was  made,  when 
her  father's  and  mother's  settlements  were,  so  far  as  she 
was  concerned,  gone,  the  sole  question  being  whether 
this  girl  had  acquired  any  settlement  of  her  own.  There 
is  certainly  some  difficulty  in  reconciling  the  statement 
of  HaiTkins,  J.,  in  the  case  of  The  Guardiamof  8<dford 
V.  The  OvereeerB  of  Manchester  with  that  he  made  in 
The  Chiardiana  of  Holhorn  v.  The  Quardiam  of  Ohert' 
eey.  But  it  is  not  necessary  to  enter  minutely  into 
that,  because  in  the  case  of  Beg.  v.  Elvet  all  of  the 
learned  Judges  who  decided  the  case  speak  of  a  girl  aa 
obtaining  a  etatue  of  irremo?eabillty  by  residence  with 
her  father;  and  Erie,  J.,  said,  <*when  her  father  died 
the  pauper  had  acquiied  an  independent  etatui  of  irre« 
moveability,  which  she  retained  down  to  the  time  that 
the  order  of  removal  was  made." 

Now  that  case  does  not  appear  to  me  to  be  distinguish- 
able in  principle  from  the  present  case  ;  and  therefore, 
upon  the  same  principle,  it  seems  to  me  that  this  panper 
did  acquire  a  itatua  of  irremoveabilify  in  each  year  of 
her  residence,  although  during  such  residence  she  Uved 
with  her  mother  and  shared  the  house  of  her  stepfather. 
I  am  therefore  of  opinion  that  the  judgment  here  must 
be  for  the  appellants,  with  costs. 

Ohabum,  J.— I  am  of  the  same  opinion.  She 
acquired  irremoveabllity  although  she  was  unemanoi* 
pated.    This  case  is  very  similar  to  Beg.  v.  Ehet, 

Judgnurd  for  the  appeUani  unions  with  eoaU* 

The  respondent  union  appealed. 

Jan.  19,  21,  28.— G^reene,  0.C7.,  and  Fraaer  MeLeod, 
for  the  respondent  union,  the  present  appelUmts. 

Lumley  Smith,  Q.O.,  and  B,  Cunningham  Glen,  for 
the  appellant  union,  the  present  respondents. 

The  following  additional  oases  were  cited  : — B.  v.  5^ 
Annex  Blackfriara,  1  W.  B.  884,  22  L.  J.  M.  0.  137; 
B.  V.  Manchester,  8  Q.  B.  B.  572  n. ;  B.  v.  Gloaaop,  12 
Q.  B.  117 ;  Eaaton  v.  8t  Mary,  Marlborough,  15  W.  B. 
310,  L.  B.  2  Q.  B.  129;  B.  v.  St.  Giles-in-the' Fields,  9 
W.  B.  52;  B.  v.  Leeds,  27  W.  B.  708,  4  Q.  B.  B.  328; 
B.  V.  8t.  Leonardos,  Shoreditch^  14  W.  B.  55,  6  B.  ft  8. 
784  ;  B.  V.  Ireland,  16  W.  B.  358,  L.  B.  3  Q.  B.  130; 
JS,  V.  East  Stonehouse,  3  W.  B.  375 ;  8t  Pancras  Union 
V.  Norwich  Union,  35  W.  B.  547,  18  Q.  B.  B.  621. 

Cur.  adv.  vuU. 

Feb.  28.— The  judgment  of  the  Court  (Lord  Eshbb, 
M«B.,  Fry  and  Lopbs,  L.JJO  was  read  by 

LoFBS,  L.J.— This  case  raises  Important  questions 
under  the  Bivided  Parishes  Act,  1876.  [His  lordship 
then  stated  the  facts  aa  set  out  above,  and  continued:^ 
In  our  opinion  the  case  is  governed  by  aeotioiii  84  and 
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35.  It  will  b9  necesBary,  therefore,  carefally  to  con- 
Bider  tbeee  two  sections.  Section  35  abolishes  all  derita- 
tive  settlements,  except  that  which  a  wife  may  take  from 
her  hiieband  and  a  child  under  sixteen  may  take  from  its 
father,  if  alive,  or  from  his  widow  after  his  death,  if  she 
has  acquired  a  settlement  in  her  own  right  between  the 
time  of  the  death  of  the  father  and  the  child's  attaining 
sixteen.  PreTiously  to  the  passing  of  this  statute  great 
expenses  were  often  incurred  by  parishes  in  ttacing 
remote  deriTati? e  settlements  and  difficult  steps  in  family 
pedigrees ;  and  it  was  with  a  view  to  obTiate  this  mis- 
chief that  the  35th  section  was  introduced  into  the  Act, 
which  at  a  stroke  prohibits  any  question  of  a  derivative 
settlement  being  entered  upon  beyond  the  two  deriTative 
settlements  expressly  mentioned  :  see  JS.  t.  Ouardiani  of 
ihePoorofBridgnorth,SiW.'Ei93S,  11  Q, B.D.3U.  But 
the  provision  with  regard  to  the  child  is  most  important. 
It  is  only  while  the  child  is  under  sixteen  that  it  is  to  be 
capable  of  taking  the  deri\atlfe  settlement  of  the  father 
or  widowed  mother;  any  settlement  acquired  by  the 
parents  after  the  child  attains  sixteen  is  not  to  be  com- 
municated to  the  child,  but  the  child  is  to  retain  the 
derivative  settlement  it  had  when  it  attained  sixteen, 
until  it  acquires  another.  The  language  in  the  latter  part 
of  section  35  is  clear  and  distinct*  It  declares  that 
every  child  under  the  age  of  sixteen  "  shall  take  the 
settlement  of  its  father  and  of  its  widowed  mother,  as 
the  case  may  be,  up  to  that  age,  and  shall  retain  the 
•ettlement  so  taken  until  it  shall  acquire  another."  The 
Legislature  hereby  positively  enacts  what  settlement  a 
child  shall  take  and  hold  up  to  sixteen  and  until  it 
acquires  another.  The  settlement  of  every  child  before 
sixteen  and  until  it  acquires  another  is  definitely  fixed 
and  determined  by  the  latter  part  of  section  35.  There 
is  no  qualification  or  limitation  to  the  word  "child," 
and  we  think  that  the  doctrine  of  emancipation  as  it 
existed  before  1876  can  no  longer  prevail,  and  that  every 
child  on  attaining  the  age  of  sixteen,  whether  such  child 
continues  a  -member  of  its  father's  family  or  not,  and 
whether  mentally  or  physically  incapable  or  not,  is  for 
the  purposes  of  settlement  emancipated,  and  is  rendered 
capable  of  acquiring  a  settlement  for  itself.  Adopting 
this  view  of  section  35,  we  have  now  to  eoneider  what 
the  position  of  the  pauper  was  on  the  27th  of  October, 
1877,  when  she  attained  sixteen.  The  father  died  in 
1868.  Up  to  that  time  she  took  his  settlement,  which 
vias  in  Wanborough,  in  the  appellant  union,  which 
settlement  she  would  retain  up  to  sixteen,  unless  her 
mother  in  the  interval,  whilst  a  widow,  acquired  a 
settlement  in  her  own  right,  when  she  would  take  that 
settlement  up  to  sixteen,  and  retain  it  until  she 
acquired  another.  Her  mother  never  acquired  a  settle- 
ment in  her  own  right.  Her  mother  has  twice  married, 
and  would  on  each  occasion  take  her  husband's  settle- 
ment. Under  the  law  before  the  Divided  Parishes  Aet, 
1876,  the  mother's  settlement  so  acquired  would  not 
have  been  communicated  to  the  pauper,  and  under  the 
85th  section  of  the  statute  the  same  result,  in  our 
opinion,  follows,  because  on  the  second  marriage  of  the 
pauper's  mother  she  ceased  to  be  a  widowed  mother, 
and  consequently  her  settlement  by  such  second  mar- 
riage would  not  be  communicated  to  her  child.  There- 
fore, under  the  provisions  contained  in  section  35,  the 
pauper  would  retain  her  father's  settlement  in  Wan- 
borough  until  she  acquired  another.  Has  she  acquired 
another  P  It  is  eaid  that  she  has  acquired  a  settlement 
in  Bhydgwem  by  three  years'  residence  under  section  34 
of  the  Divided  Parishes  Act.  To  have  acquired  this 
settlement  she  must  have  resided  in  Bhydgwem  for  the 
term  of  three  years  in  such  a  manner  and  under  such 
circumstances  in  each  of  such  years  as  would,  in  accord- 
ance with  the  several  statutes  in  that  behalf,  render  her 
jrremoveable.  But  this  must  mean  a  residence  after  she 
attained  sixteen,  because  up  to  that  time  she  took  her 
father^s  settlement  and  retained  it  until  she  acquired 


another.  The  pauper,  in  fact,  has  not  »tidd  it 
Bhydgwern  so  as  to  acquire  a  settlement  there  km^  fU 
attained  sixteen,  because,  attaining  sixteen  od  tbe  IM 
of  October,  1877,  she  was  in  receipt  of  relief  on  thiift 
of  June,  1880,  and  continued  in  receipt  of  relief  n^  t» 
the  9th  of  November,  1885,  when  she  went  to  AiImU, 
where,  on  the  21st  of  September,  1886,  abe  bectti 
chargeable. 

We  are  of  opinion,  therefore,  that  the  piniiEfitf 
not  acquired  a  settlement  in  Bhydgwem,  but  i^  tM 
in  Wanborough,  in  the  appellant  union,  the  pla^  of  li 
father's  last  legal  settlement. 

The  decision  of  the  court  balow  mast  be  Teretatd* 
this  appeal  must  be  allowed. 


Appeal  allotoed. 

Solicitors  for  the  appellant  nnion,  Few  it  Co, 
Solicitors  for  the  respondent  union,  WdkiMf  ^ 
A  Co. 


i 


JQigt  Cotttt  of  iwHcr. 


Ohan.  Dlv.  /  ^^^,11,* 

Kay,  J.    J 

In  re  Abkold. 
Batensckofi  v.  Wokkmak.  [a.) 

Will  —  Conetruciion  —  CharUcMe   legacy '-'Bmf*2 

Mortmain-^Direcium  to  marehallautt^Bt^^*^ 

'^Land  in  colony. 

Teeiatrix  gave  aU  her  real  and  penonal  M^ 
truitees  upon  trust  to  convert  and  pay  di^tt  mm 
cies;  ehe  gave  several  legaciee^  and  directs  tW-J 
ihouldy  in  the  first  instance,  be  payable  ovii^ 
real  and  leasehold  estate.  She  then  direded  ^i^**" 
to  divide  the  residue  into  three  equal  parts  &f(tP«*  ^!T 
charities,  and  provided  **that  the  foregoing  than^ 
legacies  shaU  he  paid  exclusively  out  of  such  P'^vJ^ 
pure  personal  estate  as  is  legally  applieahle  for  **"^ 
pose,*'  The  testatrix  left  pure  and  impure  pen^^^ 
the  only  real  or  leasehold  estate  she  possessed  tm  a*  ¥ 
Toum,  and  not  subject  to  the  Mortmain  Acts.        ^ 

Held,  that  t?u  provision  for  payment  of  thi  cm^ 
legacies  was  equivalent  to  a  direction  that  '^^^j 
should  consist  of  pure  personalty,  and  that  ^*J]J^ 
direction  to  marshal  the  as$ets  in  favour  of^^f?Ll 
The  legacies  must  he  paid  out  of  the  real  ^t^ 
Town,  and  the  balance  of  the  legacies  and  tti  ^^^^ 
administration  expenses  must  he  paid  out  of^[  ^^^ 
personalty,  leaving  the  pure  personalty  for  fiitft^™**^ 

Further  consideration.  J 

The  question  was  whether,  on  the  true  coiMt*actwt_ 
»»e  will  of  Mrs.  Arnold,  her  debts  and  legaci««  m^^ 
be  paid  out  of  impure  personalty,  so  as  to  lei«  tcj  ^ 
personalty  to  form  part  of  the  residue  begaait&«>  , 
charities.  .-J 

The  testatrix  gave  to  trustees  all  her  real  snd  ptffl| 
estate  upon  trust  for  sale  and  conversion,  and  oat  tf^ 
moneys  thus  produced  to  pay  debts,  funeral  »ni  ^ 
mentary  expenses,  and  legacies.  She  g^*^  ^_^ 
pecuniary  legacies,  and  directed  that  aU  the  abOTP  ^^ 
cies  should  be  paid  as  soon  as  conveniently  migbt  bs  u^ 
her  death,  and  should,  in  the  first  instance,  *»«>  cNjr 
able  upon  and  payable  out  of  the  proceeds  of  b«V 
her  real  and  leasehold  estate  (if  any),  and  sfl  toj^^ 
rest  and  residue  of  her  estate  not  thqrel^  »lr«^  ^ 
posed  of,. she  directed  that  her  trustees  thoulddrnw^ 


the 
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MM  iato  ihfee  eqaal  parts,  and  shonld  pay  one  saoh 
iUpnt  to  the  Biahop  of  OapeTown  for  certain  charit- 
mi^eed,  and  another  to  the  Bishop  of  Lahore  for 
I      iris  pupoflM,  and -the  other  to  the  Society  for  the 
,      AW^  of  the  Goepel  in  Foreign  Parte  atfd  the 
JHiitiDttl  OQiatee*  Aid  Society.   And  she  directed  <<  that 
I.   ^blmgoiog  charitable  legacies  shall  be  paid  exda- 
#  7  JMyoQt  of  inch  part  of  my  pure  personal  estate  aa  is 
!^  AMilvliflahle  for  that  purpose/' 
\.tAf  file  ^ef  clerk's  certificate  it  appeared  that  the 
r   mite  ioiMjsted  of  cash  and  other  pare  personalty, 
Mejbneitad  on  mortgage  or  otherwise  connected  with 
lad^fneludd  propwty  at  Gape  Town,  which,  accord- 
iflg  to  Ike  law  of  Gape  Ck>lony,  passed  by  the  will,  and 
ooaliiU  glwi  by  will  for  charitable  purposes. 
Tbetototriz  had  no  real  estate  in  this  coontry. 
Itmikted  that  the  Gape  Town  property  would  not 
jlsn«i«te  enough  to  pay  the  legacies. 

iMslMft,  O.O.,  and  FMwi,  lor  the  trustees  of 

ttsiflL 

M9iu,Q.C^nd  O.  WUUamit  for  the  next  of  kin 
md  ksir-tt-law.— The  debte  and  administration  ex- 
peBMosiililtobepald  nteiMy  out  of  the  real  estate 
^Av  pajing  the  legacies),  the  impure  personalty, 
vd  the  fon  psnonalty,  and  then  the  residue  of  the 
VnepenoD%vm  go  to  the  charities.  It  b  only  a 
^  Qt  tiitiddM,  snd  there  is  no  direction  to  marshall 
*^^Mti  k  Inonr  of  the  charities :  Beaumont  ▼• 
*«ww»»nV.B.41,  269,  L.  B.  4  Oh.  309. 

flto*,ftiitte8Bdety  for  the  Propsgation  of  the  Gos- 

P«M«ttei«fflmal  Curates'  Aid  Society.— The  testa- 

22J**'**'  residue  is  to  consist  entirely  of  pure 

{?'"^;ttitissqaifalent  to  a  direction  to  marshall: 

^    •»»iAinm,B.16Bq.  487. 

'■-  ^5*?***''5««»  'or  the  Bishop  of  Cape  Town,— The 
"^^      \Lj?^"^'*^y"    shows    that  the  testatrix  meact 
MJ«e  of  the  pore  personalty  to  be  reserTcd  for  the 
^  hnuoi  on  Wnis,  4th  ed.,  p.  236;  MUea  t. 
.••M  W.  B.  441,  L.  R.  9  Oh.  316.    The  land  at 
J^  b  not  effected  by  the  Mortmain  Acte,  and  the 
"^^  1^  after  paying  legacies,  should  be  gi? en  to 
■w»alio. 

.  a2?^  ^'^•'  ^  reply.— The  land  at  Oape  Town  was 
'V^TMl  estate  she  had,  and  it  is  not  pure  person- 
'•?*  *^  1»  nothing  in  the  will  to  take  it  out  of  the 
H"  nk:  LkweUyn  r.  Boie,  17  W.  B.  984,  W.  N. 
fPJf  178;  Lew%$  ▼.  BoeU/eur,  38  L.  T.  N.  a  93,  26 
^*%4,W.N.,1879,p.  11. 

2^1  ^.— The  question  I  haTe  to  dedde  is  the  question 
^•s  eoostruotlon  of  tbis  will.    No  doubt  there  is  a 

f  equity  faTonr 
marshall  the 
I  bequest  payable  out  of 
■penoQilty  unless  there  is  a  direction  in  the  will 
Mt  ihoold  be  done.     Of  course  the  testetor  may 
{^ftt  he  pleases  in  his  will,  and  the  proper  way  to 
iWh  the  will  upon  which  a  question  of  this  kind 
i^afintof  all  to  construe  the  will,  without  refer- 
Jti  nile  of  law,  and  see  what  it  means,  and  then 
Tttf  It  the  rule  of  law.    Now  in  this  case  I  haTe  the 
■I testatrix  who  died  haviog  three  kinds  of  prop- 
ose waa  what  we  should  call  real  esteto,  that  is, 
UtQsts  in  Cape  Town ;  she  had  no  freehold  or 
w  pioperty  situate  in  England.    Another  species 
l>'M  pr^irty  was   personalty  in   England,  which 
lof  lesl  estate,  and  therefore  could  not  be  falidly 
ftioichsritable  purposes  in  England  ;  and  the  third 
■iptioB  of  her  property  was  pure  personal  estate, 
"kaosU  be gifen  fox charitoble purposes  in  England. 
"igtheie  throe  kinds  of  property  at  her  death,  and 
iat ths  date  of  her  will,  she  makes  her  wiU  in  tiiis 
i^ieslhig  it  shortly  i^Bia  loxdahip  referred  to  the 


Me  soostrootlon  of  tbis  will.    No  doul 

S!5few  that,  although  the  courts  of  t 

■■*•,«•  it  is  said,  yet  they  will  not  i 

1  ^was  to  aiAke  a  charitable  bequest  pi 


will,  and  continued : — ]  Now  there  were  no  charitable 
legacies  properly  so  called ;  the  only  thing  giten  to 
charity  was  the  residue.  Therefore  these  last  words 
really  come  to  this  :^"  I  direct  that  the  residue  which 
I  haTe  giTen  to  charities  shall  be  paid  excluairely  out  of 
my  pure  personal  estete."  Now  what  Is  the  difference 
between  those  worde  and  if  she  had  said,  "  I  direct  that 
the  residue  which  I  haye  giTen  to  charities  shall  consist 
exoluslTely  of  pure  personal  estate."  I  cee  no  difference 
at  all.  How  can  you  giTc  any  meaning  whatoTer  to 
these  words,  that  the  charitable  legacies  shall  be  paid 
exclusiTcly  out  of  the  pure  personal  estate,  without 
attributing  to  them  this  meaning — that  the  residue 
which  I  haTC  giTen  in  charity  shall  consist  exolusifely 
of  pure  personal  estate  f  The  words  seem  to  me  to  haTe 
that  meaning,  and  only  that  meaning,  and  it  is  quite 
impossible  to  my  miud  to  give  them  any  other  meaning. 
But  then  if  the  testatrix  had  said :  <*  I  giTe  my  residue 
to  charity,  and  J  direct  that  the  residue  shaU  consist  ex« 
dusiTcly  of  pure  personal  estate,"  that  means.  "You 
shall  discharge  all  other  liabilities  out  of  my  estate  which 
b  not  pure  personalty  as  far  as  that  will  go  in  the  first 
instanosi  and  shall  reserre  my  pure  person^  estate  as  far 
as  yon  can  to  pay  it  to  these  charities  " ;  and  that  seems 
Id  be,  o&  the  face  of  the  will,  without  regarding  any 
authority  in  the  matter,  as  plain  a  direction  to  marshall 
to  that  extent  and  in  that  sense  as  could  be  giTen.  I 
read  the  will  as  meaning  this :  "  I  giTe  all  my  real  and 
personal  aetata  in  a  mixed  fund  to  my  executors  to  con- 
Tcrt ;  I  direct  that  certain  legacies  shall  be  paid  out  of 
it ;  and  then ;!  direct  that,  after  all  the  prerious  pur- 
poses of  my  frill  haTe  been  satlefied,  the  pure  personalty 
shall  be  reserTod,  so  far  as  it  can  be,  and  be  giTen  as 
residue  to  the  charities." 

There  is  another  point  in  the  will,  which  is  this.  As  I 
haTC  said,  after  giring  legacies  which  are  not  legacies  to 
charities,  she  directe  expressly  that  those  legacies  shall, 
in  the  first  instance,  "  be  chargeable  upon  and  payable 
out  of  the  proceeds  of  the  sale  of  my  real  and  leasehold 
estate  (if  any)."  The  only  real  and  leasehold  estate  she 
had  at  the  date  of  her  will  or  at  her  death  was  certain 
property  in  Oape  Town,  and  again,  without  regarding 
any  rule  of  law,  I  must  first  of  sJl  construe  the  will. 
Is  that,  or  is  it  not,  a  direction  that  these  legacies  shall 
be  payable  first  of  all  out  of  the  proceeds  of  the  Oape 
Town  property  P  It  seems  to  me  as  a  matter  of  con- 
struction that  it  is  impossible  to  read  it  in  any  other 
way.  It  is  said,  "Oh,  but  she  might  haTe  had  real 
estate  in  England  at  her  death,  and  it  only  applies  to 
real  estate  in  England."  How  can  I  arriTc  at  that 
condttsion  f  She  had  not  at  the  date  of  her  will  any 
real  estate  at  all  exaept  this  real  estate  in  Cape  Town. 
An  English  testatrix  would  look  upon  it  as  real  estate 
undoubtedly,  and,  therefore,  as  a  matter  of  construction  I 
can  only  arrlTe  at  the  condusion  that  this  direction 
must  be  obeyed  by  applying,  first  of  all,  what  real 
estate,  as  we  should  caU  it,  or  leasehold  estate  (beoauee 
the  direction  applies  to  both)  she  had  in  Oape  Town  in 
payment  of  the  particular  legacies  which  are,  according 
to  this  will,  to  be  paid  in  the  first  instance  out  of  her 
real  and  leasehold  eetate.  That  is  an  imperatiTe  direo* 
tion,  but  what  the  consequences  may  be  is  a  matter  with 
which  I  haTe  nothing  to  do. 

Now  I  am  to  apply  to  this  the  rule  of  law.  In  the 
first  place  I  am  told  there  is  no  law  in  Oape  Town  which 
would  preTent  the  real  eetate  there  being  applied  to 
charity,  but  that  does  not  in  the  least  degree  interfere 
with  the  construction  of  the  will ;  and  this  will,  as  I  said, 
according  to  ite  true  construction,  seems  to  me  to  dcTote 
the  real  and  leasehold  estate  in  Cape  Town  to  the  pay- 
ment of  certain  legacies  other  than  charitable  legacies, 
and  I  gathered  that  it  would  not  be  more  than  enough 
to  pay  those  legadee.  Therefore  it  would  be  exhausted. 
Then  I  must  deal  with  the  rest  of  the  wiU.  As  I  haTe 
said,  I  can  glTo  no  meaning  whateTer  to  these  last  words 
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except  this  meaning,  tbat  the  aasets  are  to  be  marshalled 
as  far  as  possible  so  as  to  leave  the  pure  personalt j  to 
be  the  "  residue  **  of  the  estate.  What  does  *'residae  " 
mean.  **  Besidne  "  means  what  is  left  after  payment  of 
all  debts,  foneral,  testamentary  expenses,  and  legacies. 
That  is  the  residue.  And  when  she  had  directed  that 
her  residne  should  consist  of  pure  personalty  it  inTohed 
of  necessity  a  direction  that  the  debts,  funeral,  testamen- 
tary expenses,  and  other  legacies,  so  far  as  the  Gape  Town 
property  should  not  be  sufficient  to  satisfy  them,  must  be 
paid  in  the  first  instance  out  of  the  impure  personalty 
so  as  to  leave  the  pure  personalty  free  for  chaiities. 

Kow  I  am  referred  to  various  authorities.  They  do 
not  exactly,  of  course,  touch  the  will,  but  they  come  so 
near  to  it  I  think  as  entirely  to  confirm  the  mode  in 
which  it  seems  to  me  to  be  right  to  construe  this  wUl. 

The  first  case  which  was  cited  was  the  case  of 
Beaumont  v.  OUveira,  [His  lordship  read  the  headnote 
to  that  case,  and  proceeded : — 1  There  it  was  held  that 
there  was  no  direction  to  marshall  in  favour  of  the 
charitable  legatees.  There  was  not  there  a  gift  of  the 
residue,  but  the  decision  was  that  between  the  charitable 
legatees  on  the  one  hand,  and  the  funeral  and  testa- 
mentary expenses  and  debts  and  the  other  legacies  on  the 
other  hand,  there  was  no  direction  to  marshall.  That 
really  does  not  touch  the  question  I  have  to  decide  at  all, 
because  here  I  am  to  give  a  meaning  to  these  words 
"thbt  the  residue  is  to  consist  of  pure  personalty,*' 
which  I  take  to  be  a  short  mode  of  expressing  what  the 
testatrix  has  expressed  in  this  will. 

But  there  are  two  other  cases  which  tonch  it  very 
much  more  nearly.  One  is  the  case  of  WUh  v.  Bourne^ 
which  came  before  the  Lord  Chancellor,  Lord  Sel borne, 
when  he  was  sitting  for  the  Haster  of  the  BoUp.  That 
was  a  case  of  an  annuity  and  certain  pecuniary  legacies, 
and  the  testator  devised  his  real  estate  to  trustees  to 
sell,  and  out  of  the  proceeds  of  sale  to  pay  all  the 
costs  and  expenses  attendiug  the  sale.  Then  to  pay 
all  his  debts,  funeral  and  testamentary  expenses,  and 
the  annuity  and  legacies  so  given,  and  Uien  aU  the 
personal  estate  was  given  to  the  said  trustees  to  convert 
into  money,  and  to  pay  such  debts  as  the  proceeds  of 
sale  of  his  real  estate  would  not  extend  to  pay,  and 
should  stand  possessed  of  aU  residne  of  the  personal 
estate  for  charitable  purposes.  Then  there  came  this 
direction. .  That  ^ only  such  part  or  parts"  of  the  testator's 
estate  and  premises  should  "be  comprised  in  the  residue" 
thereaf  and  be  so  divided  as  might  *<  by  law  be  given  for 
charitable  purposes."  There  you  have  the  very  words 
which  seem  to  me  to  be  involved  in  the  expression 
here  ;  only  such  part  as  was  pure  personalty  should  be 
Comprised  in  the  residue,  that  is,  the  residue  should 
consist  only  of  such  part  as  was  pure  personalty*  and 
the  Lord  Ohancellor  held  that  that  amounted  to  a 
direction  to  marshall.  It  Is  quite  true  that  the  words 
there  were  more  explicit  than  the  words  I  have  got  in 
this  case. 

There  is  another  case,  of  MiUi  v.  Bcvrriion,  which 
follows  that  in  the  Ck>urt  of  Appeal,  and  there  the  words 
were  different.  After  giving  some  small  pecuniary  and 
specific  legacies,  the  leasehold  estate  and  the  residue  of 
the  personal  estate  was  given  to  trttstees  in  trust  to  con* 
vert  into  money  and  to  pay  the  income  to  his  wife  so 
long  as  she  would  remain  hii  widow.  Then  to  raise 
various  sums  for  the  purchase  of  (Government  annuities, 
and  then  other  legacies,  and  then  the  residne  was  given 
thus,  **  As  to  all  residue  and  remainder  of  my  personal 
estate  *'  to  charities,  **  And  my  will  is,  and  I  expressly 
direct,  that  the  three  last-mentioned  legacies  or  bequests" 
(which  were  to  charities)  "  shall  respectively  be  paid  and 
satisfied  out  of  snch  part  of  my  personal  estate  as  can 
lawfully  be  applied^  to  the  payment  thererof,  and  which 
shall  be  reserved  by'my  trustees  or  tiustee  for  the  time 
being  for  that  purpose."  There,  again,  it  was  as  dear  a 
direction  to  make  the  zesidiie  eonsiat  of  pore  personalty 


and  to  reserve  the  pure  personalty  in  order  to  dfll 
with  it  as  residue  as  could  be  given,  and  Lord  CUni 
accordingly  decided  that  that  amounted  to  a  dineta 
to  marshall,  and  Jamee^  L.J.,  ihe  same,  and  UeDU^ 
L.J.,  the  same,  but  Hellish,  L.J.,  said  this  :-"!  tttt 
the  case  is  really  governed  by  the  Judgment  of  Ia|| 
Selboxne  in  the  case  of  Willi  v.  Bottm,  m, 
the  will  in  that  case  was  substantially 
same  as  this  will  would  have  been  if  there 
been  no  direction  to  reserve.  If  the  dimotiai 
the  trustees  had  stopped  at  the  woids,  'sod 
will  is,  and  I  expressly  direct,  that  the  thfse 
mentioned  legacies  or  bequests  shall  respeottvdf 
paid  and  satisfied  out  of  snch  part  of  my 
estate  as  can  be  lawfully  applied  to  the 
thereof,'  then  that  ease  would  have  been 
point,  and  the  words  which  follow  seem  to  me 
make  the  matter  still  stronger  and  desrerthsi 
otherwise  wonM  have  been."  It  is  not  aeosswy 
whether  one  quite  agrees  with  that  ornottM 
tainly  an  expression  of  opinion  on  the  pact  of  a 
great  judge  that  words  snch  as  we  have  in  tln._ 
would  be  quite  sufficient  of  themselves  to  amoolil 
direction  to  marshall. 

Kow  I  have  heard  nothing  at  all  dted  wUl 
conflict  with  these  cases  except  a  case  before  *" 
V.O.,    which  was  before  these  last  two  osie. 
according  to  the  reports,  this  case  was  not  refenel 
either  of  the  cases  before  the  Lord  Ohanoellocer 
Lords  Justices.    It  is  the  case  of  Llewdlyn  t< 
and  the  only  reference  I  have  to  it  is  in  tbe 
Noiea  of  1869,  page  178.    There  the  beqnset 
pecuniary  legacies  to  individuals  and  one 
legacy,  and  then  all  the  residue  of  the  estate  to 
ties,  and  a  direction  that  *'  the  several  oharitabla ' 
given  by  her  will  should  be  paid  out  of  such 
her  personal  estate  only  by  law  applicable  to  beqi 
that  nature,"  and  there  the  THce- Ohancellor  heU^ 
the  circumstance  of  the  bequests  to  the  charitiai 
residuary  only  rendered  the  direction  contained 
will  as  to  the  mode  of  payment  nugatory.'*  Ml 
not  quite  accurate  acoor<Ung  to   the  report, 
there  was  one  beqnest  whidi  was  not  reaidoaryi  b 
Liverpool  Infirmary.    But  I  have  only  a  veiy  ebflrtr 
of  it  in  the  WeMy  NtfUa,  and  I  certainly  osanot ' 
that  as  an  a^thorlty  which  in  the  least  dsgn» 
the  authority  of  the  two  cases  which  I  have 
before  Lord  Selbome  and  the  €k>ttrt  of  Appeal 

Another  case  was  dted,  of  Lewia  v.  Bod$f9f$ 
did  not  follow  those  two  oases,  and  in  wbiok  tfc«,,^ 
cases  were  dted.  That  was  a  case  which  ^^^iJ 
the  construction  of  the  whole  will,  and  all  I  emif  "^ 
was  a  very  difEerent  will  indeed  to  that  whiofcl^** 
construe.   •  ^^ 

Kow  there  can  be  no  sensible  meaning  8^^  \?!f 
words  which  direct  that  the  residue  shaU  be  V^l^^ 
the  pure  personal  estate  except  that  the  pnttP^jj]^, 
estate  shdl  be  reserved  as  residue,  and,  at  all  s^"*^ 
a  matter  of  construction,  I  come  to  the  condaiiflB  r* 
this  does  amount  to  a  direction  to  manbsO  vt^ 
benefit  of  the  charitable  institutions  to  which  the 
is  given  ;  and  accordingly  the  debts,  funeral  and 
mentary  expenses,  and  the  costs  of  the  action,  and 
remains  of  &e  pecuniary  legades  must  be  paid  o<*^ 
the  impure  personalty  so  far  as  it  will  go--tf  *" 
legades,  first  of  all  out  of  the  Gape  Town  propertyi 
the  balance  out  of  the  impure  perBondty-*l0«fU4i^ 
far  as  possible,  the  pure  personal  estate  to  oonsatata 
ultimate  residue  given  to  charity. 

Solidtors,  Bavmeoro/t,  Hills,  S  Woodufard 
rante,  Bdhtr,  Jb   Waldron;  BandHandit  Hi 
Arnold,  <£  Joma;  NichoU,  Afaniij^,  <ft  Co* 
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A  re  MooBB. 
1 :1  lExAsrosB  v.  ILlookochis.  (a.) 

■*JB-Owrip«eliofi— iaeyerf  condaiwLimUaUon^ 

■^01  iA« flifly  Kw  aparf  /rom  Aer  hu$hand." 

^iMcrgmatt Mb  prop&riyio  a  trutUeupon  trutL 

W^'PS^  •/  dOU,  lite,  io  payioM.  M.,  '*  during 

IvfiSJz  •  •*•  ^"^'^^  (*P^»n  /ram  h«r  hu$hand» 

ff!?S?*  •**"•*•  ^  099  of  twrnUy-ane  yean,  IA0 

ffjM^AlOi.  p«r  week  far  her  makUenanee  whUet  eo 

»MM«l/fwii  Act  AtMiasu?,"  aiMl  the  wOl  wOained 

•  iWtiitfiie.    if.  ir.aiMlA0rAiMiaiuliMfv^^vM^ 

\  W^M  00  pfDvMm  iM  Io  limner  apart  woe  wM, 
»biiioim«ref;  ihaiUvneal%miMUni,andwA 
"^l  owl  ih^,  therefore,  the  annuUy  vm  void 

f  J4">>imA  nnunons. 
™  muBOfis  was  taken  out  to  deddo  the  qnestion 


.jZT"i^  ^Wy  to  Hn.  Haoonoohle  of  £S  lOs.  per 

^^^«*»4  dnriug  the  IuUmoj  of  J.  W.  Hoore 

!*J!2*«»^M«  win  of  the  Sndof  April,  1885, 
S^^^L  Aj?*^  to  a  traatee  npon  trust  after  pay 
•SL  trr  ^*    ***^    P*y  ^    ^y  "^^^t   Mary 

I  Mftehad  Defore  my  eon  attalna  the  ege  of 

"'•^  ;aBi,  tte  sum  of  £8  10».  per  week  for  her 

•  thflitso  liflDg  apart  from  her  haeband," 

Eij;^  fnWned  a  gift  of  reeldne.    At  the  date  of 

Sr  iS  "^  to  the  testator's  death  ou  the  17th  of 

^  Mr.  and  Mrs.  Haoonoohle  were  lifing 

''*«na and  wife,  and  had  always  done  so  slnoo 

1 1^.^**^"  pnperty  consisted  entiiely  of  personal 

fe-MKaMi,  for  the  tmstee. 

.  ^*^0<O'.)and  WhUehouie,  for  Mrs.  Haoonoohle. 
E'-i^M  S!!!^^^  (*  given  on  oondition  that  the  annnltont 
r  ^S  u!  *^  ^™  ^^  husband,  and  In  order  to 
"  ^mmS  *°  *®  "^  J  ^^^  •  condition  is  contra  honoe 

S^  ^  void,  but  it  is  a  oondition  precedent,  not  a 
'  Sm*  S*  *^®  ^^  remains  good  freed  from  the 
■  ?2I!1:  ™  ^"^  "  "P^^  '"^^  **«'  husband  "  should 

55J*  ^*;^  J^rown  ▼.  Pwk,  1  Eden.  140;  ffren  ▼. 

-«  ..«     -«.-  «     ,       .JSaWSrowntow,  4 

Fur.  N.  8.  1046,  4 

I  in'iil'"*;t**  >  vor5wriy/»  t.  (/nnufr^Af,  3  De  G,  H. 

LE^?;  iK  ▼.  rr.,  3  k.  &  j.  382,  e  w.  e.  Dig.  29 ; 

■^■^  ▼.  DwarrU,  John.   172,  7  W.  B.  Dig.   107. 
^^  referred  to  fFebb  ▼.  (?rac«,  8  Ph.  701]. 

^  tor  the  residuary  legatee.— This  is  a  llmlta- 

^»ott  condition,  and  the  whole  gift  is  foid :  Nieol  ?. 

%M  W.  B.  283,  31  Oh.  D.  524 ;  Heath  v.  Lewie,  I 

■•3U,  8  De    G.  H.  &  G.  954 ;     Oockeedge  t. 

4e>  14  Sim.  244  ;  on  appeal,  5  Hare,  397. 

L;*H  g.a,  repUed. 

Cur.  a(2v.  vulL 

;  II-KaTi  J.,  referred  to  the  will  and  contintted : 
M  applying  rules  of  law  to  a  proTision  of  this 
I  it  ii  proper  to  determine,  independently  of  any 
i  nle,  what  is  the  construotion  of  this  bequest.  At 
tditdQi  it  Hszy  Haoonoohle  had  been  married  for 
^jwn,  and  had  neyer  liTcd  apart  from  her  husband, 
AthejhsTe  been  living  together  up  to  the  present 

1^)  hfuMi  1^  H.  a  Bopu,  Ssq.,  BanistMr-nt^Law. 


r  ^*%  ■ 


time.  The  testator's  son  is  still  under  the  age  of  tirenty- 
one  years.  Independently  of  any  rule  of  law  or  dedded 
case,  the  construotion  of  the  words  whloh  I  hsTo  road 
is  iodispntable.  It  is  a  gif  6  of  a  fixed  sum  oTory  week 
during  a  certain  period.  To  that  period  there  are  tvo 
limits.  It  is  not  to  extend,  in  any  case,  beyond  the 
Joint  IItos  of  the  husband  and  wife  and  the  time  when 
the  testator's  son  attains  twenty-one,  but  the  payments 
are  only  to  be  made  during  saoh  part  of  that  period  as 
Hary  Haoonoohto  may  be  Uvlng  apart  from  her  bosband, 
and  for  her  maintenance  whilst  so  lifing  apart.  As 
matter  of  construotion,  it  is  impossible  to  hold  that  any 
of  these  payments  are  given  to  her  while  living  with  her 
hnsband.  The  living  apart  from  the  husband  is  of  the 
easenoe  of  the  gift  in  this  sense— that  it  is  the  measure 
of  the  dnxatloii  of  these  payments. 

It  has  been  argned  that  it  must  be  treated  as  a  legacy 
given  npon  a  oondition  preoedent,  which,  being  against 
the  poUoy  of  the  law,  must  be  rejected,  leaving  the 
legacy  free  from  oonditions.  If  it  be  treated  as  a  gift 
of  an  indefinite  number  of  weekly  payments  of  £2  10s., 
there  being  a  oondition  attached  to  each  that  in  the 
week  for  which  it  is  payable  the  legatee  should  be 
living  apart  from  her  husband,  if  the  condition  be  re- 
jected it  must  fail,  because  the  number  of  payments  is 
undefined.  In  other  words,  if  it  be  a  gift  of  so  many 
sums  of  £2  10s.  as  there  should  be  weeks  in  whtoh  the 
legatee  was  living  apart  from  her  hnsband,  then,  if  you 
strike  out  the  words,  "  living  apart,"  fto.,  there  are  no 
means  of  computing  how  many  such  payments  should 
be  made. 

The  duration  of  these  payments  is  a  limitation,  not  a 
condition,  and  to  give  them  any  longer  or  other  duration 
than  that  prescribed  by  the  will  cannot  be  done  by 
treating  them  like  a  legacy  of  a  sum  of  money  given 
subject  to  a  condition  which  may  be  discharged.  To 
treat  this  gift  in  that  manner  would  be  making  an 
entirely  new  and  essentially  diflerent  bequest. 

It  may  be  said,  yon  do,  in  eifeot,  make  a  diflerent 
bequest  when  you  reject  a  preoedent  oondition  and 
establish  the  legacy  discharged  from  it.  That  is  so.  It 
is  doing  great  violence  to  the  will.  In  cases  of  real 
estate  the  common  law  of  England  will  not  permit  such 
a  construction.  But  this  rule  adopted  from  the  civil 
law  ought  not  to  be  extended.  By  rejecting  a  preoedent 
condition  upon  which  a  simple  logaoy  of  a  sum  of 
money  is  b^jneathed,  the  amount  of  the  legacy  ie  not 
altered.  But  in  this  case  the  argument  requires  that  an 
annuity  given  during  one  period  should  be  altered  into 
an  annuity  for  another  and  wholly  diflerenc  period. 
This  is,  for  the  present  purpose,  the  essential  difitorence 
between  a  condition  and  a  limitation. 

If  the  gift  were  during  the  Joint  lives  of  the  husband 
and  wife,  until  the  son  attained  twenty-one,  with  a 
oondition  defeating  it  if  the  husband  and  wife  lived 
together,  it  might  be  necessary  to  reject  the  condition 
and  maintain  the  gift,  but  I  think  it  impossible  to  con* 
stme  the  will  in  that  way.  Suppose  it  were  a  legacy 
of  a  sum  computed  by  the  number  of  illegal  acts  com- 
mitted by  the  legatee  at  £2  10s.  for  caoh ;  obviouBly 
such  a  legacy  must  fail  if  you  reject  the  mode  of  oom- 
pnting  it. 

Then  suppose  it  to  be  £2  10s.  for  every  week  in  which 
the  legatee  should  commit  an  illegal  act ;  it  the  limits* 
tion  be  rejected,  the  computation  would  be  equally 
impoesible;  and  I  am  not  an  are  of  any  rule  of  oon- 
struotion  or  rule  of  law  which  would  Justify  the  court 
in  treating  such  a  gift  as  a  life  annuity. 

The  argument  in  its  most  plausible  form,  Is  that  from 
the  nature  of  the  gift,  there  are  tvo  limits  oontemplated, 
and  if  you  take  one  away  the  other  only  is  left,  and, 
therefore,  in  this  case  the  gift  should  be  read  as  though 
it  were  £2  10s.  a  week  during  the  Joint  lives  of  husband 
and  wife  until  the  son  attains  twenty-one.  But  what 
autbwity  if  there  lor  thus  removing  an  essential  limit. 
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There  is  none,  nnleBs  it  oan  oome  under  the  law  as  to 
conditions,  or,  .what  is  in  some  cases  equivalent,  con- 
ditional limitations  defeating  an  iuterest  pre?iously 
given.  But  before  this  law  oan  be  applied  it  must  be 
determined  as  matter  of  constiuction  whether  the  gift 
is  of  that  nature.  In  my  opinion  the  true  construction 
of  thiq  bequest  is  that  it  is  a  limitation  of  weekly  pay- 
ments dnring  a  specified  time,  and  that  it  is  not  a  legacy 
subject  to  a  condition  either  precedent  or  subsequent. 
The  object  of  the  limitation  being  obriously  to  induce 
the  person  in  whose  favour  it  is  made  to  live  apart  from 
her  husband,  the  whole  limitation  may  possibly  be  void, 
bet,  the  event  not  having  happened,  the  trust  has  not 
arisen  at  alL 

For  this  construction  it  seems  to  me  that  there  is 
clear  and  distinct  authority.  In  Webb  v*  Oracet 
a  covenant  to  pay  to  a  single  woman  during  her 
life,  subject  to  the  proviso  after  contained,  an  annuity 
of  £40,  provided  that  if  she  married  the  annuity  should 
be  reduced  to  £20,  was  held  to  be  valid  because  it  was 
in  effect  an  agreement  to  pay  £40  a  year  to  her  during 
80  much  of  her  life  as  she  should  remain  unmarried,  and 
£20  a  year  afterwards,  and  that  this  was  a  limitation, 
not  a  condition. 

In  Eeaih  v.  LewU  a  gift  by  will  to  a  woman  who  had 
never  been  married,  if  she  should  be  unmarried  at  the 
death  of  M.,  of  £2  lOs.  a  month  during  her  life  if  she 
should  so  long  remain  unmarried,  was  read  "  as  a  limita- 
tion as  distinguished  from  a  condition,"  and  therefore 
the  payments  ceased  on  her  marriage.  This  gift  might 
have  been  construed  to  be  a  defeasible  life  annuity  more 
easily  than  the  provision  in  the  will  now  before  me,  and, 
of  course,  the  defeasance  would  have  been  void. 

In  Evam  v.  Ro8$er,  12  W.  B.  670,  2  H.  ft  M.  190,  the 
testator  gave  real  and  personal  estate  to  his  son-in-law 
during  the  term  of  his  life  or  till  marriage  again,  and, 
after  his  death  or  marriage,  over.  And  it  was  held  that 
tbia  was  a  limitation  till  marriage,  .and  not  a  gift  of  a 
life  estate  defeasible  on  marriage. 

The  same  construction  was  applied  in  the  well-known 
case  of  Eoehford  v.  Eackmany  9  Hare,  475,  where  a 
limitation  in  form  determining  a  life  estate  upon 
alienation  waa  held  to  amount  to  a  limitation  until 
alienation  and  then  over — a  construction  Which  has 
been  followed  in  a  multitude  of  cases  since  that  decision. 
But  it  \b  said  that  the  court  is  bound  by  authority  to 
hold  that  the  legatee  in  this  case  is  entitled  to  £2  10s.  a 
week  whether  she  lives  apart  from  her  husband  or  not. 
The  authorities  cited  demand  a  careful  consideration. 

Undoubtedly  our  law  in  dealing  with  bequests  of 
personal  property  has  adopted  some  doctrines  of  the 
civil  law  which  seem  to  me  mueh  less  satisfactory  than 
the  rules  of  the  common  law  which  we  apply  in  the  case 
of  devises  of  real  estate.  .  Swinburne,  part  4,  s.  5,  7th 
ed.,  p.  384,  states  four  sorts  of  impossible  conditions,  of 
which  the  second  are  "  those  which  be  contrary  to  law 
or  good  manners,"  instancing  a  gift  of  £100  to  A.  B. 
f  he  murder  such  a  man  or  deflower  such  a  woman.  In 
ipart  4,  s.  6,  he  says  that  where  a  condition  is  im- 
possible such  condition  hindereth  not  the  legatary,  but 
that  he  may  recover  the  legacy  as  if  such  had  not  been 
at  all  expressed.  In  part  4,  s.  6,  p.  -407,  it  is 
stated  that  when  the  condition  is  both  impossible  and 
unhonest  the  disposition  is  void  in  disfavour  of  the 
testator  who  added  such  a  condition,  whereas,  if  the 
condition  had  been  only  impossible  or  unlawful,  the 
disposition  had  been  good,  and  that  in  favour  of  the 
testament. 

Jattnan,  at  p.  12  of  vol.  8,  4th  ed.,  states  the  law 
adopted  from  the  civil  law  to  be  that,  where  a  condition 
precedent  is  originally  impossible,  or  is  made  so  by  the 
Act  or  default  of  the  testator,  or  is  illegal  as  involving 
malum  prohibitum^  the  bequest  is  absolute,  just  as  if 
the  condition  had  been  subsequent.  But  that,  where  it 
id  illegal  as  involving  malum  in  «» the  dvil  agteei  with 


the  common  law  in  holding  both  gift  and  mndii)N 
void.  J 

This  law  is  recognized  in  '^^lliama  on  Ezaeutoa,! 
ed.,  p.  1174.  J 

In  Tothill,  p.  141,  is  a  short  note  of  a  case  fsM 
V.  Brait^  November  8,  6  Jao.,  a  devise  made  t^ 
daughter  to  pay  her  a  sum  of  mon^  if  she  ilj 
divorced  from  her  husband.  The  gift  mad 
though  the  condition  void. 

The  doctrine  that  conditions  precedent  as 
conditions  subsequent  which  are  agafaist  the 
the  law  are  treated  as  void  i|a  oases  of  legadesrf 
sonal  estate,  and  that  the  l^cy  <'  stands  pni 
simple,"  is  distinctly  recognized  by  Lord  Hsriiid 
ReynUh  v.  MaHin,  S  Atk.  p.  332.  And  the 
borrowed  from  the  dvil  law  were  held  by  th 
Master  of  the  Bolls  to  apply  to  a  mixed  imU 
proceeds  of  real  and  personal  estate:  BtRaimi* 
22  W.  B.  942,  L.  B.  18  Eq.  510. 

I  assume^  therefore,  that  if  this  is  to  be  tniM 
legacy  given  upon  a  precedent  condition  or  df''" 
by  a  subsequent  condition  which  is  bad  as  ii 
that  which  is  malum  prohibiUm^  the  legai^  m 
effect  discharged  of  the  condition. 

In  Brotcffi  V.  Ptck  the  tesUtor,  noticing  in 
that  his  niece  Bebecoa  had  married  without  tfas 
of  her  mother,  directed  that,  if  she  Uved  witli  hi^ 
band,  his  executors  should  pay  her  £2  a  month  -^ 
more ;  but,  if  she  lived  from  him  and  with  h« 
then  they  should  allow  her  £6  a  month.    Loid 
Henley  held  that  she  waa  enUtled  to  the  monW 
ment  of   £5,  "and  that  the  oondiUonansexid,! 
both  impossible  at  the  time  of  imposing  it  and  «l 
bono$  moret,  the  legacy  was  simple  and  pqw»^^ 
referred  to  the  registarar's  book,  and  it  seems  m 
the  condition  was  only  impossible  in  the  sijf  j 
everything  which  is  prohibited  by  law  is  so  in  I 
templation  of  law.    The  husband,  wife,  art^ 
seem  to  have  been  all  three  living.    It  is  enr 
the  will  was  read  as  a  gift  of  £5  a  month  to 
for  life  upon  condition  that  she  did  not  Un\ 
husband,  or  £5  a  month  for  life  out  down  to  » 
should  live  with  him.    Such  a  condition  was  tff^ 
policy  of  the  law,  and  waa  therefore  treated  as s* 
It  appears  from  the  registrar's  book  that  the  pow 
not  argued,  the  other  parties  desiring  that  the 
should  have  the  £5  a  month.  ^ 

In  Wren  v.  Bradley  one  bequest  was  *<>  JJ/ ^ 
testator's  daughter  in  case  she  should  be  mim 
from  her  husband,  A.,  and  should  continwfaj 
during  the  lifetime  of  the  testator's  wife,  as  i«^ 
£30 ;    but  if  she  should  cohabit  with  ^^^^ 
cease  during  such  cohabitation.    The  ^^'"^^^ 
were  11? ing  apart  at  the  date  of  t^«  ^  \!j  fti 
liring  together  at  the  death  of  the  ^^^/^j^ 
Vice-Ohancellor,  evidently  with  considersbto  w^ 
held  that  she  was  entitled  to  the  gift  dlschsi^^ 
condition.    He  came  to  the  same  ooi^<'l^'^'^!!?j7i 
to  a  direction  to  pay  the  interest  of  o*^^^!:^ 
residue  to  his  said  daughter  "  during  sooh  w    ^ 
shaU  continue  to  Uve  apart  from  her  said  bw?"%|, 
if  she  cohabited  with  him  the  income  WMW^J^g 
other  persons,  and   after  her  death  the  cap*  j^ 
given  over.    This  latter  gift  is  in  the  «o»»  JV^J 
totion  rather  than  a  condiUon.    I  "^T^Jei 
decisions  in  any  case  governed  by  them.    **■* .  ^ 
struotion  of  one  set  of  words  is  not  *»5^"« .  Ael 
are  construing  a  different  provision.    Bwnoic 
in  those  cases  held  the  words  were  «»^*****JJ:^   ' 
follow  that  other  words  are  to  be  «<> jwn^^j^*^ 
decisions  are  only  binding  when  tt«/^^*' ^ifll 
tained  to  be  conditional  by  independent  ^•JJ^ 
They  do  not  lay  down  any  rule  as  to  whw  ^^ 
to  be  BO  considered.     No 
\ertabllflhed  by  dthec  of  the 


,_  of  oooitnia** 
fortUiFOV^ 
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leodbUiit  I  find  it  diffionlt  to  nndentand  these 

durioDi.    Aa  to  Brawn  ▼.  Pick  the  legatee  miut 

keea  entitied  to  the  gift  of  £%  a  month.    That  wai 

effeolei  by  any  illegalitj.     If  the  rcaaon  given  in 

iMnporfe  be  good,  she  thoold  have  had  the  £5  a 

H  idl  as  the  £2.    The  only  mode  of  preTentlng 

w  by  tnating  it  as  an  annaity  of  £5  a  month 

tiM  joint  li?ee  of  the  hoaband  and  wife  cat  down 

It  I  Bonth  if  they  IWed  together.    J  ahoold  have 

"putdiffieolty  in  ao  oonstruing  it. 

ikiadi  a  Inquest  is  altogether  different  from  a  gift 

^nUil  pajment  dnx^  a  period  only  defined  by  the 

Iriag  apart  ^om  her  husband.     In  that  respeet 

^  _  of  the  bequest  in  thia  oaae  diflera  nuterially 

MkBnwni.Peek. 

ftijiymeota  ean  be  made  "  dnring  saoh  time  as 

BM^Biiipart  from  her  hoaband,*'  and  there  is  no 

■mJliB  Btfi  annuity  or  gift  fox  any  longer  period. 

JNpit.  ?adk  it  waa,  if  ahe  livoi  with  her  hnaband, 

■ft,  tat  if  she  lived  from  him  £5  a  month,  one 

fli  tkow  payments  being  intended  to  last  daring 

|PjMtlifw. 

IV^^  ^'^^  v.BradZej/,  however,  the  gffta  more  nearly 

iUid  tiubeqiuat  in  the  preaent  oaae,  eapeoially  the 

el  inftmit  of  one-third  of  thereaidae,  which  waa  to 

laiA  **  ivnag  moh  time  aa  she  ahoold  continae  to  live 

.  ^]^  1^  ^  wUne  waa  obviooaly  construed  aa  a  life 

'yj?^*'^*«'^Pal  limitation  divesUng  it  whioh 

«Mft>ie|«ted.  With  all  respect  I  think  thia  oon- 

t  WtfkL  But,  again,  the  worda  diiler  from 

■  ttapnaetoaao.    It  waa  more  poaaible  to  oon- 

Pttaiift  ai  t  defeasible  life  intereat  than  it  woold 

[jvpot ttit esnatraction  upon  the  words  I* have  to 

Nue  the  rale  rejecting  certain  conditions, 
» «  bomnred  from  the  civil  law,  ia  a  role  of  con- 
sist ii,  when  you  find  a  legacy  coapled  with 
I  soaditioo,  the  will  is  to  be  oonatxoed  as  if  the 
I  not  there.     Bat  obviously  it  most  firat  be 
Ivhetber  there  ia  a   conditional  legacy,  and 
I  for  this  purposo  is  independent  of  and 
^^t^ — '  ^*  application  of  the  rule. 
^wM  that  the  legatee  in  thia  oaae  is  not  entitled  to 
[J^ypt  of  £%   10s.,  because  those  payments  are 
^^iKiM  given  upon   a  condition,  but  are  to  be  made 
TiWa oartahi  limits  which  the    court  has  no  power 

^^Uto,  BrowrUow   <£  Howe,  for   T.  M.  J.  d)  A. 
^••wn,  Wolverhampton  ;   Williamson,  Hilly  A  Co., 

[Tnfcrd  ^  Oooh,  Northwich;     Emmett,  Son,  A 

*^fnA.W,  BarradaU,  Dudley. 


«r) 


Deo.  8. 


In  re  Oibbbs'  Sbitlemsnt. 
Whiti  v.  SAin>0LPH.  (a). 

of  appoinlmenit-^Appointmmt  by  Uiia^ 
r^alsy  tMimmeni— S«Ase9i«en<  appointment  by  will 
iHbHBtum^fFiai  Ad  (7  fFOl.  4  <fe  1  Ftef.  e.  86), 

r  a  marriage  sMement  £1,000  wa$  ietUed  upon 

t  M  tueh  persone  a$  0,  ehould  by  will  or  codicil, 

[•9  wHHng  in  (he  nature  thereof^  appoint.     0. 

' !  a  document  which  he  called  a  testamentary 

nt,  and  thereby,  in  pursuance  of  hi$  power  o/ 

nt  under    the   eeitiement,   he   appointed   the 

K),  tiiijed  to  the  payment  of  hie  debts,  funeral  and 

\  V)  Stpoited  by  J.  TausraiM,  Esq.,  Baniiter»at-I<aw. 


teetamentary  expenses,  whether  of  his  testamentary  ap' 
pointment  or  of  any  wUl  or  codicil  affecting  his  general 
property,  unto  his  four  sons.  O,  afterwards  by  wUl, 
after  nuiking  various  specific  bequests  to  his  four  sons 
and  three  daughters,  gave,  devised,  and  bequeatJied  all  the 
rest,  residue,  ami  remainder  of  his  estate  and  effects 
whatsoever  and  wheresoever  unto  all  his  children  equally. 
Probate  was  granted  of  the  will,  but  not  of  the  testa^ 
mentary  <»ppointment. 

Held,  that,  by  virtue  of  the  27th  seeUon  of  the  WilU 
Act,  the  gift  in  the  will  operated  as  a  revocation  of  the 
prior  testamentary  appointment,  and  as  an  execution 
of  the  power  of  appointment  given  by  the  fharriage 
settlement. 

Adjourned  summons. 

By  a  settlement  dated  the  27th  of  Ootober,  1834,  and 
made  on  the  marrisge  of  the  Bev.  Heneage  Gibbes  and 
Margaretta  Gibbes  his  wife,  the  sum  of  £1,000  was 
settled  upon  trust,  after  the  death  of  the  husband  and 
wife,  for  ^  such  person  or  persons  and  in  such  shares, 
manner,  and  form  "  as  the  said  Heneage  Gibbes  at  any 
time  of  times  hereafter  by  his  last  will  and  testament  in 
writing,  or  any  codicil  thereto,  or  any  writing  in  the 
nature  thereof  respectively  to  be  signed  and  published 
by  him  in  the  presence  of  one  or  more  credible  witness 
or  witnesses  shall  direct  or  appoint^  give  or  bequeath,  the 
same." 

On  the  20th  of  June,  1883,  Heneage  Gibbes  executed 
a  testamentary  appointment,  and  thereby,  in  pursuance  of 
the  power  given  him  by  the  settlement,  appointed,  ''  the 
sum  of  £1,000  over  which  I  have  a  power  of  appoint- 
ment by  the  said  settlement,  after  payment  of  all  my 
Just  debts,  funeral  and  testamentary  ezponses,  whether 
of  this  testamentary  appointment  or^of  any  will  or 
codicil  affecting  my  general  property,  unto  my  four 
sons  in  equal  shavea  and  proportions  as  tenants  in 
common,  and  not  as  Joint  tenants*  And  I  appoint 
George  Graham  White,  of  Laanceston,  in  the  county  of 
OornwaU,  gentleman,  executor  of  this  testamentary 
appointment." 

On  the  20th  of  July,  1883,  Heneage  Gibbes  made  a 
will,  and  thereby,  after  making  various  spedflc  gifts  of 
plate  and  f  orniture  to  his  four  sons  and  three  daughtersi 
proceeded,  **  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects  whatsoever  and  wheresoever,  I  give, 
devise,  and  bequeath  unto  all  my  children  equally  as 
tenants  in  common.  I  appoint  George  Graham  White, 
of  Lannceston,  in  the  county  of  Oornwall,  gentleman, 
executor  of  thia  my  wiU." 

On  the  aame  day  he  alao  made  a  codicil  to  hie  will,  and 
thereby  provided,  **  In  oaae  any  creditor  or  aasignee  of 
my  sou  Heneage  Gibbes,  or  any  person  claiming  or  being 
entitled  to  claim  any  property  or  effects  given  by  my 
said  will  to  my  son  Heneage  over  and  above  the  aum  of 
£300  referred  to  in  the  teetamentary  appointment  of  my 
late  wife  in  favour  of  my  eaid  sons,  such  property  or 
effects  I  give  unto  my  son  George  ESdward  absolutely." 

The  testator  died  in  1887,  his  wife  having  predeceased 
him,  and  his  will  and  codicil  were  proved  by  George 
Graham  White,  but  probate  of  the  teetamentary  appoint- 
ment of  the  20th  of  June,  1883,  was  refused. 

This  waa  a  summona  by  George  Graham  White,  aa 
plaintiff,  againat  the  surviving  trustee  of  the  marriage 
aettlement  and  two  of  the  testator's  sons,  as  defendants, 
asking  for  a  declaration  that  the  plaintiff,  as  executor 
of  the  will,  was  entitled  to  the  sum  of  £1,000  compiised 
in  the  maniage  aettlement,  over  which  the  testator  has 
a  general  power  of  appointment  given  by  the  settlement. 

The  question  to  be  decided  wae  whether  the  testa- 
mentary appointment  of  the  20th  of  June,  1883,  had 
been  revoked  by  the  wiU  of  the  20th  of  July,  1883,  by 
viitoe  of  the  Wills  Act,  s.  27. 

Section  87  of  the  Wills  Act  enacts  that  ''abequest  of 
the  pereonal  estate  of  the  testator,  or  any  bequeet  of 


4S0 


THE  WEEKLY  BEPORTER.    (Mte.HifisM  Vol.  XXXVI 


High  Court. 


Ik  rb  Gibbbs'  Sbttlbkbmt. — Kxnodon  v.  Kirk. 


High  Ooubt. 


personal  property  desoribed  in  a  general  manner,  shall 
be  constiued  to  include  anj  personal  estate  or  any  per- 
sonal estate  to  which  saoh  description  shall  extend  (as  the 
case  may  be),  which  he  shall  have  power  to  appoint  in 
any  manner  he  may  think  propor,  and  shall  operate  as  an 
execution  of  such  powfr/unless  a  contrary  intention  shall 
appear  by  the  will." 


CooJeiorit  Q.0*»  and  Vernon  Smith,  for  the 
—The  plaintiff  is  entitled  to  the  £1,000  oomprised  in  the 
aettlement,  beoanse  the  testamentary  appointment  of  the 
SOth  of  Jane,  1883,  is,  by  yirtne  of  the  S7th  section  of  the 
Wills  Act,  revoked  by  the  will  of  the  20th  of  July,  as  no 
contrary  intention  appears  by  the  will. 

They  referred  to  the  Wills  Act,  s.  87. 

J»  Benderton,  for  the  defendants.— The  testamentary 
appointment  is  not  reyoked  by  the  will,  which  does  not 
expressly  reyoke  it:  Pom/rd  y.  Perring,  3  W.  R.  81,  5 
Be  G.  M.  &  G.  775  ;  Palmer  y.  Newell,  8  W.  B  838,  20 
Beay.  32.  They  were  intended  to  operate  together ;  and 
the  executors  might  haye  applied  to  the  Probate  Dlyision 
to  allow  proof  of  both. 

They  referred  to  In  the  Ooodi  of  Fenwiek,  L.  B.  1 
P.  ft  D.  319,  15  W.  B.  Prob.  Dig.  16;  IngUfiMy. 
CogMan,  2  CbU.  247. 

CooJct&n,  Q.O.t  replied. 

North,  J. — I  think  that  the  testamentary  appoint- 
ment of  the  20th  of  June,  1883,  and  the  will  of  the 
20th  of  July,  1883,  were  meant  to  operate  together.  I 
think  that  what  the  testator  intended  was  that  by  the 
former  he  should  exercise  his  power  of  appointment,  and 
that  by  the  latter  he  should  dispose  of  his  property  not 
indnded  in  the  appointment.  The  provisions  of  the 
codicil  confirm  this  view.  I  do  not  belieye  the  codicil 
was  intended  to  apply  only  to  the  instrument  of  the  20ch 
of  July.  In  the  case,  howeyer,  of  In  re  Jonee,  Oreene  y. 
Gordon,  35  W.  B.  74,  34  Ob.  0.  65,  Kay,  J.,  says:—*' I 
think  that  this  case  is  coyered  by  the  Act.  As  I  read  the 
statute  it  is  useless  to  spcoulate  about  the  intention  of 
the  testatrix.  The  court  may  haye  a  strong  suspi- 
cion that  the  testatrix  did  not  intend  to  exercise  what  is 
called  a  general  power  of  appointment,  and  that  if  she 
had  been  told  that  she  had  done  to  she  would  haye  been 
yery  much  surprised  to  hear  it.  But  the  statute  renders 
any  such  speculation  fruitless."  The  question  is  really 
as  to  the  second  instrument  as  it  stands. 

It  is  a  pity  that  the  application  to  allow  proof  of  both 
instruments  was  not  made  to  the  Probate  Ditision,  as 
this  would  haye  remoyed  all  question  as  against  the 
trustee  of  the  settlement.  But  for  some  reason  or  other 
the  parties  haye  not  taken  that  course.  The  question  is 
as  to  the  strict  legal  rights  under  the  wilL  [His  lord- 
ship read  the  will  as  set  out  aboye,  and  continued  : — ] 
I  should  haye  thought  that  in  itself  was  snifioieDt  to 
show  the  testator^s  meaning,  without  any  other  instru- 
ment, and  meant,  "I  giye,  deylse,  and  bequeath  eyery- 
thing  I  haye  not  hereinbefore  disposed  of,"  and  that 
would  be  sulBdent  to  operate  as  an  execution  of  the 
general  power  of  appointment  if  the  testamentary  ap- 
pointment had  neyer  existed.  Does  the  testamentary 
appointment,  not  referred  to  In  the  will,  alter  the  mat- 
ter P  In  my  opinion  it  does  not,  because  the  Wills  Act 
itself  shows  what  a  contrary  inteatibn  is,  and  the  mode 
in  which  it  is  to  be  shown.  Section  27  says  a  general 
bequest  is  to  operate  as  an  execution  of  a  general  power 
oyer  personal  estate,  <<  unless  a  contrary  intention  shall 
appear  by  the  will."  Now  I  think  that  the  will  referred 
to  there  is  the  instrument  in  which  the  general  bequest  is 
contained,  and  therefore  I  cannot  look  beyond  that  doc- 
ument to  find  a  contrary  intention.  The  contrary 
intention  must  be  found  within  the  four  comers  of  the 
will  itself — or,  of  course,  I  might  look  at  the  subee- 
qnent  codicil.    I  do  not  find  it  there. 

Under  thesa  drmimBtanoea  I  come  to  the  oonduaioii 


that  the  will  operated  as  an  execution  of  the  povsr  4| 
appointment,  and  a  reyocation  of  the  prsyloos  appois^ 
ment,  and  that  probate  of  the  testamentary  sppolntncil 
need  not  be  taken  out. 

Solicitors,  Q.  H.  Oarthew;  Bawee  A  Som,  • 


Chan.  Biy. 
North 


Diy.l 


EizrosoH  V.  EiBx.*  (a.) 


Dee.« 


Specific  per/ormanee^Non'appearanee  of  defe 

Default  in  completion^^DeclaraUon  thai  vendor  i 

to  forfeit  deposit — Coitt, 

In  a  vendor'e  adtion  to  enforce  a  oontrad  to 
real  eeiate,  the  plaintiff,  hy  hie  etatemmd  of  A 
claimed  epeeifle  performance,  or^  in  the  ottfliurfii. 
dfdaration  that  the  plaintiff  was  entitled  to  fvrjm 
deposit  and  reedl  the  property. 

Thcpurtihaeir  had  accepted  the  tiUe,  htUhadM 
complete  on  the  day  fixed  for  compidion.    Thr 
a  condition  empowering  the  vendor  to  forfeit  (A<< 
and  retell  the  property  in  caee  the  purehaeer  fa 
comply  with  any  of  the  condiHone  of  sols.    The  ' 
ant  had  not  appeared  to  the  writ. 

Held,  that,  if,  in  eueh  a  caee,  the  wrUhadi 
euch  an  alternative  declaration  a»  woe  athtd  if  I 
etatem^  of  claim,  the  declaration  might  he  modi. 

Bui  held,  that  the  order  ehould  dirod  the  pMjfl 
pay  the  coHe  of  the  action. 

Motion  for  Judgment. 

This  was  an  action  by  a  yendor  for  the  spedll| 
formance  of  an  agieement  to  purchase  real  eital^^ 
purchaser  had  paid  a  deposit.    By  one  of  the  cor" 
of  sale  tbe  yendor  was  empowered,  in  case  tbe  pi 
should  fail  to  comply  with  any  of  the  oooditioBi.  Iii 
feit  tbe  deposit,  and  to  resell  the  property.   The  I 
chaser  accepted  the  title,  but  failed,  to  complete  itj 
time  fixed  by  the  agreement.    By  his  statement  of  tf'^ 
the  plaintiff  claimed  specific  performance  o(  the  4 
ment,   or,   in  the  alternatlye,   a  declaration  tbiil 
plaintifl  was  entitled  to  forfeit  the  deposit  a&d  tei^ 
tbe  property  in  aocordance  with  the  conditioD^ 
defendant  had  not  appeared  to  the  writ,  and  the  i' 
ment  o(  claim  had  been  deliyered  by  filing  it. 

The  action  now  came  on  on  motion  for  judgn*^ 

Levett,  for  the  plaintiff.-»I  ask  for  a  -^g 
according  to  the  second  alternatlye  of  the  uU***J 
claim.  No  doubt  in  8tons  y.  Smith,  35  W.B-^^**. 
Oh.  D.  188,  Kekewich,  J.,  refused  to  giye  sitflg'^S 
but  in  that  case  the  statement  of  claim  had  ob4  '"'^ 
for  specific  performance.  j 

The  defendant  did  not  appear.  \ 

NoETH,  J.— I  will  make  the  declaration  *^H 
The  declaration  is,  however,  in  the  nature  of  s  IsflJ 
for  which  the  plaintiff  ought  to  pay^  and  the  pbn^ 
must,  therefore,  pay  the  costs  of  the  aetioB,  ^J 
should  appear  on  the  face  of  the  order  that  it  ie  n*^^ 
the  terms  of  his  doing  so. 

On  its  being  subsequently  diseoyered  that  ths  writ  hj 
only  claimed  specific  performance,  North,  J.»  touo^ 
Qec  y.  Bell,  35  W.  B.  805,  35  Ch.  D.  160;  said  thetl 
the  defendant  bad  not  appeared,  the  plaintiif  oooli  m 
have  Judgment  for  specific  performance. 

Solicitors,  Warren^  Gardner,  A  Muricn. 
^a.)  Baported  l^  0.  B.  JimmT,  Bsq.,  BexMti''^^ 
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HxfiK  OOUBT, 


Kb&fobd  v.  Sbaooubb,  Hotlakb,  &o„  Bailwat  Go. 


High  Ooubt. 


Kekewich,  J.  |  J«^-  !«'  l^- 

IniosD  f.   Seaoohbb,  Hoylaxk,  Ac,  Bailwat 
Co.  (a.) 

&3iMjf  company^A^o^ictf  to  ireat^Part  of  a  AoiMe— 
Zandi  Olataei  GontolidatUm  Aei,  1845,  $,  92. 

T%«  ptunUf  ufoi  the  owner  of  a  piece  of  land,  fronting 
•priwate  road,  whereon  he  had  built  for  himeel/a  dweU 
linf  hemee.  Be  aftetwarde  bought  eome  land  fronting  the 
tame  road  an  the  other  $ide,  immediaiely  oppoeite  hie  dwel" 
Ueg-btMee,  and  buiU  dahlee,  eoaehhouee,  and  greenhouaee 

mpoHthereo/,  and  laid  otU  the  reet  ae  a  garden,  all  of 

wkieh  he  ueed  together  wOh  and  ae  part  of  hit  reeidenee. 

A  raSwaif  company  gave  notice  to  treat /or  the  piece  of 

lamd  whereon  the  eiahUe,  Ac,  were  situate. 
Held,  theU  they  eould  not  be  compelled  under  eection  92 

offkeLamde  Claueee  Act,  1846,  to  take  the  dtveUing^ 


Tail  of  aetf on. 

TUb  vm  tho  hearing  of  an  action  brought  by  a  land- 

ovaar  against  a  railway  company  who  had  giTen  notice 

to  tfMt  for  a  part  of  some  land  belonging  to  the  plaln- 

tiH;  to  oonpel  the  company  to  t«ke  the  whole  of  ench 

lead,  »nd  the  qneation  was  as  to  the  ooDBtraotlon  to  be 

pot  n^cm  fhe  words  "  part  of  any  honse  **  in  seotioa  92 

of  ttie  Laaaa  Olaoses  Consolidation  Act,  1845.     In  1853 

the  plaintiif  bought  a  piece  of  land  at  New  Brighton,  in 

the  ooonty  of  Chester,  adjacent  to  the  north  side  of 

a  pritats  road  known  as    Alexandra-road,  and    bnilt 

tliereoa  8  dwelling-hoase  called  Baena  Vista.    In  1864 

he  bo^kt  a  piece  of  land  on  the  south  side  of  the  said 

fosd,  inaediately    opposite    his    dwelliog-honse,    and 

sneted  tbcreon  atables,    coachhouse,  coachman's  and 

^ttdsBsr's  eottages,  and  greenhouses,  which  he  used 

togrther  with   hia    dwelling-house.      On  the  85th   of 

Jmiry,  1887,  the  defendant  company,  under   their 

ititatofy  powers,  aenred  on  the  plaintiiE  the  usual  notice 

to  tnst  for  the  purchase  of  the  land  lying  on  the  south 

iideofthe  road.    Oo  the  17th  of  February,  1887,  the 

plsiatiff  served  on  the  defendant  company  a  ooonter* 

notke  stating  that  he  would  not  sell  the  land  lying  on 

^  Nttth  tide  of  the  road  unless  the  company  would 

ilatdm  the  whole  of  the  land  occupied  by  the  plain  ti£P, 

hMng  tbe  said  dwelling-house.    This  the  company 

dadiBsd  to  do,  and  began  to  take  steps  to  obtsin  pos- 

MBioB  of  the  land  comprised  in  the  notice  to  treat  only. 

He plalntiif  thereupon  commenced  this  action,  claim* 

kg  (1)  a  declaration  that  the  defendants  are  not  en- 

tillid  to  take  the  property  indudsd  in  their  notice  to 

faBit  without  taking  the  remaining  part  of  the  property 

"  1  Baena  Visto;  (2}  an  injunction  to  restrain  the 

from  taking  any  proceedings  to  assess  the 

payable  to  the  plaintiff  in  respect  of  the 

aprised  in  their  notice  to  treat  only,  and  from 

I  vtering  upon  or  taking  any  other  proceedings  to  obtain 

of  the  said  land.    The  statement  of  claim 

I  that  the  buildings  on  the  land  comprised  in  the 

laotice  to  treat  were  appurtenant  to  the  dwelling-hoase 

f aad  a— enlisl  to  the  occupation  and  enjoyment  thereof. 

[This  allegation  was  denied  by  the  defendants.    It  ap- 

1  from  the  eridence  that  the  plaintiff  was  liable 

'  a  coTenant  for  the  repair  of  half  of  the  prirate 


Warmington,  Q.C.,  and  Ohadwyek  EeaUy,  for  the 
i  plalaCiff.  -^  The  stables,  coachhouse,  cottages,  and 
flMhonae  are  pan  of  the  cartilage  of,  and  appendant 
to,  the  dweUing-house,  and  so  form  part  thezeol  within 
tha  laawfng  of  section  92  of  the  Lands  Clauses  Act : 
SporroMFT.  Oxford,Ac^  BaUway  Co.,  2 De Q.M.  &  G.  94. 
Bpadtman  ▼.  Qreat  Weetem  Railway  Co.,  1  Jur.  N.  S. 

(a.)  BepoitedbyF.7iWBBS.BB,E8tt.>Barrister-at-Law. 


790,  4  W.  B.  Big.  83,  shows  that  the  intervention  of  the 
road  makes  no  difference. 

They  also  referred  to  OroBvenor  ▼.  Hampetead  Junction 
Railway  Co.,  5  W.  B.  812, 1  Be  G.  is  J.  446  ;  Cole  v. 
Weit  End  of  London  Railway  Co.,  28  L.  J.  Ch.  767, 
8  W.  B.  Big.  66  ;  King  ▼.  Wycombe  Railway  Co,,  29 
L.  J.  Cb.  462,  8  W.  B.  Big.  66 ;  Hewion  r.  London, 
and  8oiUh-  Weetem  Railway  Co.,  8  W.  B.  467 :  Salter 
▼.  Metropolitan  Ditirict  Railway  Co.,  L.  B.  9  Eq.  432, 
18  W.  B.  Ob.  Big.  117 ;  Richards  w.  Sufansea,  dhc,  Co.,  26 
W.  B.  764,  9  Ch.  B.  425  ;  Barnes  v.  Southsea  Railway 
Co,,  32  W.  B.  976,  27  Cb.  B.  536.  [Ebkbwich,  J.,  re- 
ferred to  Marson  t.  London,  Chatham,  and  Dover 
Railway  Co,,  L.  B.  6  Eq.  101,  16  W.  B.  Big.  80; 
Pulling  T.  London,  Chatham,  and  Dover  Railway  Co., 
12  W.  B.  770,  969.] 

Barber,  Q.O,,  and  R.  NeeiUe,  for  the  defendants.— 
This  case  is  goremed  by  Steele  ▼•  Midland  Railway  Co.f 
14  W.  B.  367,  L.  B.  1  Cb.  275,  and  Fergusson  y. 
London,  Brighton,  and  South  Coast  Railway  Co,,  11 
W.  B.  1088,  3  Be  G.  J.  &  S.  653.  The  ground  comprised 
ia  the  notice  to  treat  is  not  a  curtilage,  and  would  not 
pass  by  a  devise  of  the  dwelling-house. 

They  also  referred  to  Smith  ▼.  Martin,  2  Wms. 
Sa^nd.  401a;  Beam  ▼.  Allen,  Cro.  Csr.  57;  Treadwett 
▼.  London  and  South' Western  Railway  Co,,  W.  N., 
1884,  p.  233  ;  Sheppard's  Touchstone,  p.  94  (ed.  1820). 

Warmington,  in  reply.— It  is  not  necessary  that 
the  part  taken  should  be  actually  continuous  with  the 
rest  or  acquired  at  the  same  time :  Qovemors  of  the 
Hospital  of  St.  Thomas  r.  Charing  Cross  Railway  Co., 
9W.  B.411,  IJ.  &H.400. 

Ebkbwich,  J.— It  is  to  my  mind  somewhat  strange 
that  in  the  year  1888  I  should  not  only  be  called  upon 
to  decide  a  question  of  diificulty  on  the  application  of  the 
92nd  section  of  the  Lands  Clauses  Consolidation  Act,  but 
that  I  should  be  told,  and  told  with  truth,  that  it  is  a 
nofcl  question.  For  I  long  period  of  my  professional 
life  I  was  familiar  with  the  many  caseR,  some  reported 
and  some  not  reported,  some  fought  and  some  not 
fought,  which  arose  on  the  92nd  section,  and  I  well 
remember  how  we  rested  our  casein  Pulling  y.  London^ 
Chatham,  and  Dover  Railway  on  the  decision  of  the 
Court  of  Appeal  in  Fergusson's  case,  and  ultimately 
succeeded.  But  so  it  is,  that  for  some  reason  or  other, 
because,  perhaps,  for  the  reason  suggested  in  argument, 
there  has  been  a  cessation  of  hostilities  or  a  comparative 
cessation  of  hostilities  on  the  construction  of  this  section, 
either  the  profession  has  been  satisfied  with  the  conclu- 
sions or  for  some  other  reason  ;  but  there  have  not 
been  oases  of  recent  years,  with  very  few  exceptions. 

Kow  it  would  be  equally  useless  and  impertinent  for 
me  to  say,  or  even  to  consider,  what  my  Judgment  would 
be  if  this  question  were  res  integra.  It  is  not.  I  am 
bound,  of  course,  by  the  authorities  which  have,  so  far 
as  they  have  decided  the  question^  settled  the  law,  but  I 
may  venture  to  say  this,  that  if  I  were  entirely  at  liberty 
to  follow  the  bent  of  my  own  opinion,  I  should  be  dis- 
posed to  follow  the  more  liberal  construction  indicated 
by  Knight-Bruce,  L.  J.,  a  oonstruotion  which  is  expressed, 
I  observe,  by  Wood,  Y.C,  in  giring  Judgment  in  the 
case  of  Steele  ▼.  Midland  Railway  Co.  I  am  not  sure 
that  what  he  there  says  about  Enight-firuce,  L.J.'s 
view  is  to  be  found  in  any  report  of  any  case — at  any 
rate,  I  am  not  aware  of  any  at  the  present  moment.  But 
on  p.  279,  L.  B.  1  Ch.  App.,  Wood,  Y.C,  there  referring 
to  the  view  taken  by  Enight-Bruce,  LJ".,  says:— 
"  Everything  which  is  necessary  for  the  convenience  and 
comfortable  occupation  of  a  house  is  to  be  included  by  a 
liberal  construction  of  the  Act  as  part  of  that  which  is 
protected  by  the  92nd  section."  But  there  has  not  been 
adopted  so  liberal  a  construction,  and  I  must,  as  far  as  I 
can,  ascertain  what  is  the  proper  oonstruotion  of  the 
seotion. 
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Now  the  srotion  is  the  92Dd  seotioD,  which  mast  be 
read,  I  think,  in  order  to  ascertain  its  moaning — that  is 
to  say,  in  order  to  ascertain  the  policy  of  the  Legislatare 
in  connection  with  the  23rd  section,  which  has  itself  led 
to  some  little  litigation.  The  Legislatare  is  dealing,  in 
the  92nd  section,  vith  land  that  is  built  npon,  and  it 
,  diTidee  land  that  is  bnUt  npon  into  three  parts.  It  is 
land  consisting  of  a  house,  or  land  consisting  of  other 
buildings,  not  being  houses,  whatever  houses  may  mean, 
or,  thirdly,  they  may  be  mannfactories ;  and  in  the 
9Srd  section  the  Legislature  deals  with  land  which  is 
not  situate  in  a  town  or  built  upon  (it  seems  to  assume 
that  land  in  a  town  will  be  built  upon}— that  is  to  say, 
land  in  the  country,  rural  land  ;  and  it  proYldes  that, 
when  land  of  that  character  is  intersected  so  as  to  leave 
only  less  than  half  an  acre  on  either  side  of  the  railway, 
then  the  landowner  ehall  not  be  obliged  to  remain  the 
owner  of  so  small  a  part,  but  the  company  shall  be 
bound  to  take  the  whole.  That  was  a  proTision  for  the 
benefit  of  the  landowner,  and  in  the  92nd  section  there 
is  another  provieion  for  the  benefit  of  landowners  applied 
to  those  other  classes  of  propertiev.  That  it  was  in- 
tended for  the  benefit  of  landowners  is  eyident  on  the 
face  of  the  Act  of  Parliament,  and  was  expressed  by 
Knight-Bruce,  L  J.,  in  what  I  think  may  be  called  the 
leading  case  as  regards  the  word  **  bouse  "—namely,  the 
case  of  Oroivenor  ▼.  The  Hamptiead  Jundion  Railway 
Oo.  On  page  452  be  says:  <*  I  thought  that  all  such 
questions  "—that  wap,  whether  "house"  was  to  have  a 
limited  meaning — **  had  been  set  at  rest,  and,  for  the 
take  of  general  couTenienoe  and  for  the  sake  of  ordinary 
justice  to  private  proprietors,  it  had  been  considered 
right  to  read  the  word  'bouse'  different  from  the 
ordinary  legal  sense  and  different  from  that  which  is 
contained  in  a  conveyance,  and  as  against  the  railway 
company."  There  it  was  held  that  the  word  "  house  " 
was  to  be  construed  in  its  ordinary  legal  sense,  or,  as 
Turner,  L  J.,  put  it — and  it  is  important  to  observe  bis 
words — *<I  take,  therefore,  the  question  to  be.  What 
would  pass  under  a  conveyance  of  the  house  P  "  There 
the  judges  decided  against  the  railway  company  that 
that  was  the  proper  oonstruotion.  It  is  now  urged  from 
a  different  point  of  view. 

It  was  urged  in  three  other  oases,  to  which  I  will  call 
attention,  that  restricting  the  meaning  of  the  word 
<* house"  to  what  it  would  mean  in  a  conveyance  is  in 
favour  of  the  railway  company  and  not  against  it  Now 
I  am  asked,  or  I  am  invited  rather,  to  hold  that  this 
piece  of  land  (it  is  quite  unnecessary  for  me  to  refer  to 
the  plan  for  a  description  of  it)  on  the  south  side  of  the 
road — public  or  private  is  immaterial  for  this  purpose — 
is  not  part  of  the  house,  because  it  is  detached  from 
the  house,  and  it  is  said  that  a  piece  of  land  detached 
from  a  house  will  not  pass  as  part  of  the  house,  whether 
it  be  garden  or  stables,  or,  as  Mr.  Warmington  suggested 
in  reply,  a  coal-shed  or  anything  of  that  kind.  I  am 
not  prepared  to  express  any  opinion  on  that  point.  I  do 
not  think  it  is  necessary  to  the  case,  and  I  think  that 
that  is  a  question  which  may  well  be  properly  left  open 
for  consideration  until  it  is  necessary  to  decide  it.  In 
saying  that  I  embrace  both  the  oases  where  there  is 
physical  connection  by  means  of  a  bridge,  a  tunnel,  or 
level  crossing,  or  where  the  physical  connection  is  want, 
ing,  I  can  well  conceive  cases  where  detached,  property 
might  pass  as  part  of  the  house  on  the  strictest  inter- 
pretation of  a  oonvoyance,  but  I  do  not  intend  to  decide 
that  in  this  case. 

Now  I  turn  to  the  three  decisions  of  Ferguison  v.  The 
Brighton  Railway  Co.,  in  1863,  Pulling  v.  The  London, 
Chatham,  and  Dover  Railway  Co,,  in  1864,  and  Steele  v. 
The  Midland  Railway  Co,,  in  1867,  all  decisions  of  the 
Oourt  of  Appeal  and  all  decisions  in  which  Knight- 
Bruce,  L.J.,  at  any  rate  did  not  concur  with  his 
colleague.  Turner,  L.J.,  but  where,  nevertheless,  the 
deoisiona  of  the  Ck>urt  of  Appeal  were  consistently  in 


one  direction,  and  must  be  taken  to  be  expressed  ia  t| 
judgment  of  Turner,  L.J.    In  the  course  of  thoMtii 
I  observe  that  Turner,  L.  J.,  distinctly  states  that  Jsii 
Bruce,  L.J.,  did  not  agree  with  him.    He  says,  in  gMj 
judgment,  "  Unfortunately  I  and  my  leamsd  b  "' 
differ  in  our  judgment  npon  the  point."    Knight-l 
L.J.,   according  to  his  habit,  which  many  of 
familiar    with,  did  not   say  he    differed,  but 
intimated  a  doubt.    He  followed  the  same  couns 
other  two  cases,  but,  as  regards  them,  I  do  not  flnli 
definite  intimation  by  Turner,  L.J.,  that  Koiglit •" 
L.J.,  differed  from  him.    But  whatever  Knigbt- 
L.J/S  opinion  was,  whether  it  was  a  distinet  d]~ 
only  not  expressed  because  he  deferred  to  bis 
or  knowing  that,  whatever  his  opinion  was,  ha 
alter  the  decision,  there  being  then  only  two  ]i 
the  Oourt  of  Appeal  and  Turner,  L.J.,  being  for 
ing  the  decision  of  the  court  below — whatever  nsyi 
been  his  real  opinion,  the  decision  is  the  deciiioa^ 
Court  of  Appeal,  and  is  the  decision  of  Tanar, 
and  what  it  comes   to  is  this — ^it  expresssd, 
different  language,  over  and  over  again  whit 
said  in  the  case  of  Oroevenor  v.  The  Hamptteaii 
Railway  Co,,  upon  which  I  have  already  mMi 
words.    He  holds  that  the  question  under  III 
Glauses  Act  is  that,  when  you  come  to  consider t 
a  particular  building  is  a  part  of  a  house  so  < 
railway  company  can  be  prevented,  under  tiiel 
Glauses  Act,  from   taking  the  piece  of  land  ill 
taking  the  whole  bouse,  whstever  is  properly  ds 
by  that,  you  must  ask  yourself  what  would  pus 
word  *•  house.*' 

Now   in  some  of  the   oases  the  question  i% 
wonld  pass  by  a  devise  or  oonweyance  P  and  ea 
has  been  taken  in  tLo  argument  to  that  aXUnoAni 
of  atating  the  propoaition.    I  think  the  exoepti( 
have  been  omitted,  and  for  this  reason.    The  qi 
not  what  would  pass  by  a  house  in  a  defin 
regard  to  the  rest  of  the  will,  but  what  woald 
house  either  by  a  devise  or  conveyance  of  the  hoi 
that  is  to  say,  construing  that  part  of  the  will  l^' 
because  one  never  does  construe  one  part  of  t« 
itself  independently  of  the   other.      Bat  tfait  b 
meaning  of  the  proposition  in  that  way— deriMfl^J 
veyance.    You  must  not  have  appurtenanoet.  Toi' 
not  have  any  such  words  as  *'  in  my  occapatioOi'  ^ 
such  words  as  a  reference  to  a  convejaooe-*"' 
by  such  and  such  a  deed,"  or  any  such  words  m 
or  called  by  "  or  anything  of  that  kind.    The 
must  be.  What  would  pass  by  a  conveyance  oU    , 
case,  **  my  house  "  or  "  the  house,  Buens  Vi*^ 
this  land  here  would  paes  by  such  a  descripM^ 
in  a  devise  standing  alone  or  by  a  oonvejasfl^^ 
garden  would  pass — this  garden,  stables,  as4*^i 
if  that  would  not  pass  then  the  company  m*^ 
pellable  to  take  the  residue,  when  they  tiS»^' 
and  stabler,  as  psrt  of  the  garden  and  atabln* 
my  ndnd,  looking  at  it  from  a  oonveyancer'i 
view,  and  that  is  the  point  of  view  to  ngsi^ 
think  this  garden  and  other  property  woald  t» 
part  of  the  house.    Patting  myself  in  the  P*'*^^ 
conveyancer  advising  on  the  tiUe,  I  shoald  «|7M 
a  conveyance  of  the  house  some  f ime  after  l^,  V| 
the  larger  part  of  the  property  was  conteyad  » 
Kerford,  and  if  I  find  a  conveyance  of  the  ^^^. 
house,  "  Bnena  Vista,"  I  should  say  that  psissi  ta*^' 
dence^  and  does  not  pass  the  garden  and  ^^^^|j 
other  sido  of  the  road.    It  is  not  necessary  to  f^ 
any  length  to  the  deeda  that  were  put  in,  «o^  "^ 
to  the  mortgage,  which  waa  a  mere  contract  "^rT 
Kerford  and  acme  person  who  waa  willing  to  W»^ 
money,  to  show  what  property  should  be  ineiun*"  ^ 
mortgage.     It  includes  these  properties  snd  so» 
properUes.    It  is  not  necessary  to  lock  *<>  "^^  | 
property  is  referred  to  ;  there  is  nothiBg  tbew*' 
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pfc  He  Borthcrn  part  of  fhe  pzopertj  ii  wbere  the 
kMJf  built,  asd  where  another  residence  ii  alao 
l^nd  that  waa  purchaaed  in  the  year  1853  by  Mr. 
'  i   Thtn  waa  no  honse  then  bnilt,  and  I  aee 
{mUj  in  the  couTejance  at  all  to  help  one.    It 
quite  immaterial  whether  he  oontemplated 
[  th0  other  properly  if  he  oonld  get  it,  hot 
M  nferenoe  to  it  at  all,  and,  in  fact,  I 
r  from  the  oonTeyaaee  that  the  aouthern  prop- 
to  other   peraoni,  and   therefore,   one 
liQtapect  any  referenee  the  one  to  the  other. 
•«l7  thing  whioh  I  will  mention  is  this  reference 
^  I|Mb  lead.    To  my  mind  it  ia  not  neoeaaary  to 
iniftitit  any  length,  but  I  stopped  Mr.  Nerille  on 
\  }itd  the  case  because  that  U  oonfeeaedly  not  a 
in  the  sense  of  a  road  belonging  to  the 
r«tbe  northern  aide  of  it  only,  so  that  it  ia  prl- 
enss  of  really  being  in  the  same  ownership. 
la^heaprifBte  road  in  the  senae  of  not  being 
'  itstbs  public,  but  being  open  to  the  use  and 
ft ol fhme  persons  whose  hous«8  front  on  it.   -I 
K  rally,  Tfgardhig  it  aa  a  priyate  road,  how  it 
lleof  soj  nie  to  one  side  or  the  other.    The  oon- 
fai  1M4  of  the  southern  part  obvioufily  oon- 
n  tbe  creetioQ  on  the  southern  property  of  the 
^  ft  eott^e|  itsblss,  ooaohhoose,  and  other  offices 
rWUlBfitebe  used  or  occupied  with  the  preaent 
Mh^-bsMQlbiiD,  the  aaid  Geo.  Briwbe  Kerford.'' 
.•niia  wktlaiiieDds,  and  the  oouTeyance  provided 
r****tt»*«lj*sH  be  erected  on  the  piece  of  land 
T  r?'^^^  Ifotfrom  that  time  forward  I  haTC  no 
•■■*  *■***•  keen  so  occupied  with  staples,  garden, 
^  Mf  tUeh  ire  a  Tory  conyenient'  adjunct  to  hia 
^    1  'osotooDsider  it  to  be  any  adyantage,  from 
■^  ^liiv,  to  inyestigate  narrowly  whether  any 
'  ^  tt0  neighbourhood  has  stables  or  gardens  or 
lAopaei  sod  eo  forth.    I  have  no  doubt  that  theae 
"■^c&icnt  sdjuncts  to  the  house,  and  if  it  were  a 
^^^tOon  of  comfortable  enjoyment   I    haye  no 
^ttat  the  property  haa  been  held  comfortably  and 
^  "  f  with  the  bouse  ;  that  it  haa  been  intended 
i  oyer  since  1864,  and,  there  being  nothing 
^  tte  contrary,  that  it  is  intended  to  be  uaed  now 
!■  Aefotare.    Bat  to  my  mind  that  does  not  con- 
His  esse.    Aooording  to  the  authorities  the  quea- 
^^htther  the  garden  and  so  forth  would  paaa  by  a 
'^"nei  of  the  house.    On  that  ground,  and  on  that 
'  nly,    and  considering   myself  bound  by  the 
^    ^  of  the  Court  of  Appeal,  T  hold  that  the  plaln- 
•Miao  right  to  call  upon  the  defendants  to  purchase 
"'■'^cnoe  because  they  haye  taken  the  whole  or  some 
*!  uaderstsnd  they  haye  really  taken  the  whole— 
^  F^Tty  on  the  south  side  of  the  road  which  has 
stables,  garden,   and  coachhouse.     My 
t  vonld  be  the  same  whether  they  had  taken 
eor  any  part.    The  case  has  been  argued  on 
"  g,  and,  treating  it  in  the  way  whioh  I  haye 
d,  I  must  giye  judgment  for  the  defendanta, 
I  eoone,  they  will  haye  the  oosts  of  the  action. 

I  for  the  plaintiff,  Wynne,  Holme,  A  Wynne, 
I  &  North,  Li? erpool. 
Ion  for  the  defendants,  Oill,  Archer,  d:  Maple, 
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lacKSBED    YicnjAu;EBB^    Newspaper    Co.    p, 
Butghax.  {a.) 

Cofiyrightr-'Trade  name-^TiUe  of  newspaper — Ex- 
dmiim  right  acquired  by  reputation  and  aoceptanee^ 
QvmUon  of/a<3^0opyright  Aet$  {fi  A  7  Will  4,  c.  76  ; 
6  <ft  6  Vict,  c,  46). 

No  copyright  in  the  title  of  a  newspaper  is  acquired 
hy  registration  of  the  paper  under  the  Copyright  Acts, 

An  exclusive  right  to  the  use  of  the  tiUe  of  a  paper 
may,  however,  he  acquired  at  common  law  hy  reputation 
ana  acceptance,  and  the  existence  or  non'soeuience  of  such 
reputation  and  acceptance  is  a  matter  of  fact  to  he 
decided  on  the  evidence. 

Appeal  from  North,  J. 

The  action  waa  for  an  injunction  to  reatrain  the  pub* 
lication  by  the  defendant  of  a  newspaper  dealing  with 
racing  and  matters  connected  with  the  licensing  trade 
under  the  title  Licensed  ViduaUers*  Mirror,  on  the 
ground  that  the  plaintiiZs  had  preyioualy  published  a 
newapaper  dealing  with  similar  snbjecte  under  that 
title 

The  facts,  as  they  appeared  from  the  eyidence,  were  aa 
follows  :— 

The  plaintifls'  paper  was  first  published  on  Friday, 
February  3,  1888,  and  on  February  4  it  was  registered 
at  Stationers'  Hall  under  the  Copyright  Acts,  on  which 
day  an  advertisement,  containing  an  announcement  of 
the  publication  and  the  name  of  the  paper,  waa  sent  to 
another  paper  called  the  Sporting  Life  ;  this  advertise- 
ment appeared  in  the  Sporting  Life  of  Monday,  February 
6.  The  plaintiffs  had  preyioualy  adyertieed  the  fact  that 
they  intended  to  bring  out  a  new  sporting  paper,  but 
they  did  not  advertise  the  title  they  intended  to  give  ic 
unldl  the  date  mentioned.  The  plaintiffs  had  found 
some  difficulty  in  getting  a  new  title,  as  the  defendant 
had  previously  published  no  less  than  twenty- five  papers, 
each  of  whioh  was  an  exact  copy  of  the  other,  except 
that  each  had  for  its  title  a  different  word  in  connection 
with  the  words  *'  Licensed  Victuallers  " — e»g,,  Licensed 
ViduaXler^  Chronicle,  Licensed  Victuallers*  Herald,  &o., 
&c.  The  defendant,  however,  had  not  previously  hit  upon 
the  title  Licensed'  Victuallers*  Mirror.  On  February  6, 
however,  the  same  day  on  which  the  plaintiffs'  advertise- 
ment appeared  in  the  Sporting  Life,  the  defendant  pub- 
lished  a  paper  also  called  the  Licensed  Victuallers'  Mirror 
It  appeared  that  there  had  been  only  five  copies  of  the 
plaintiffs'  paper  sold  on  February  8,  the  day  of  its  first 
publication,  and  ten  copies  on  February  4,  but  that  on  Feb- 
ruary 17  as  many  as  1,900  copies  were  sold.  The  plaintifft), 
after  issuing  the  writ  in  the  action,  applied  for  an  inter- 
locutory injunction.  North,  J.,  refused  the  application, 
on  the  ground  that  there  was  no  sufficient  evidence  to 
show  that  the  plaintiffs  had  established  a  reputation  in 
the  market  entitling  them  to  such  an  injunotioo. 

The  plaintifCs  appealed. 

Everitt,  Q.C,  and  St.  John  Clerhe,  for  the  appellants. 
— ^The  case  of  a  newspaper  published  wiUi  a  particular 
title  ia  peculiar.  The  right  we  claim  is  not  that  of  h 
trade-mark ;  nor  is  it  copyright  in  the  strict  aenae.  But 
in  a  newspaper,  from  the  subject-matter  of  the  oase,  the 
right  is  one  necessarily  identified  with  the  title  under 
which  the  paper  is  published.  The  proprietor  of  a  news- 
paper has  a  right  to  prevent  any  other  person  adopting 
the  same  name  for  any  other  similar  publication  and  this 
right  is  a  chattel  interest :  KeUy  v.  Button,  16  W.  R 
1182,  L.  R.  8  Ch.  App.  708 ;  Maaewell  v.  Hogg,  16  W.  R. 

(a.)  Beported  by  M.  J.  BlaUi  Iisq.»  Barriater-at-Law. 
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467,  L.  B.  2  Ob.  App.  307 ;  WMon  t.  Dick$,  87  W.  B. 
639. 10  Gh.  D.  247.  [Lotolit,  UJ,— >Wai  not  TTeZtion 
T.  Dick$  disapproTod  of  in  Dicha  t.  YaU$,  18  Oh.  D. 
76,  29  W.  B.  Dig.  67  ?  Tli*  Lord  Jnitioe  also  referred 
to  LawBon  t.  The  Bank  of  London,  4  .  W.  B.  481,  18 
0.  B.  84]. 

Oozmi'Mardy,  Q.(7.,  and  Edward  MarHn^  the  for 
respondent,  were  not  called  upon. 

OonoN,  LkJ.—- This  is  an  appeal  from  an  order  of 
North,  J.,  refoeing  an  injunction  to  restrain  the  de- 
fendant publishing  a  newspaper  called  the  Licmud 
ViduaUer$*  Mirror  at  the  suit  of  the  plaintiff  company, 
who  are  the  publishers  of  a  paper  with  the  same  titte. 
Now  tho  principle  on  which  an  injunction  ia  granted  in 
such  cases  is  that,  by  reputation  or  otheorwise,  the 
plaintiff  has  acquired  an  exolusiye  right  to  use  the 
name  in  question,  not  merely  that  he  has  the  right  to 
use  it.  Have  the  present  plaintiffs  established  any  such 
ezcIuslTe  right  P  The  plaintiffs  say  that  they  registered 
their  paper  under  the  Oopyright  Acts  on  Saturday, 
February  4,  but  they  admit  that  the  registration  under 
the  Copyright  Acts  does  not  give  them  the  right  to  the 
use  of  this  name.  They  say,  however,  that  they  sold 
flve  copies  of  their  paper  on  Friday,  February  3,  the  day 
of  the  first  publication,  and  ten  copies  on  Saturday, 
February  4 ;  but  in  my  opinion  such  small  sale  of  their 
paper  before  the  6th  of  February,  wtien  the  defendant 
commenced  selling  his  paper,  cannot  be  sufficient  to  get 
the  plaintiffs  by  reputation  the  exclnsiye  right  to  the 
use  of  the  name.  The  larger  sale  of  the  plaintiffs' 
paper  subsequently  is  immaterial;  the  question  is 
whether,  when  the  defendant  first  began  to  use  the 
name  on  the  6th  of  Februaty,  the  plaintiffs  had  got 
the  ezdusiye  tight  to  it.  If  the  plaintiffs  had  not  then 
got  the  exclnsiye  right  to  use  that  name,  the  defendant 
has  an  equal  right  to  use  it.  In  my  opioion  the  de« 
cision  of  North,  J.,  is  right,  and  is  based  on  the  right 
grounds* 

LnfDLiT,  L.J.— I  am  of  the  same  opinion.  The 
plaintiffs  must  make  out  that  they  haye  either  an  ex- 
clnsiye right  to  the  use  of  the  name  in  question  in 
connection  with  their  paper  or  haye  copyright  in  the 
name.  As  to  copyright,  I  am  of  opinion  the  Copyright 
Acts  will  not  help  them  in  any  way.  The  case  of 
Wddon  y,  DtcXes,  before  Malins,  Y.C,  cannot,  I  think, 
be  now  considered  to  be  correct  law,  as  the  registration 
of  the  titie  of  a  book  does  not  giye  any  exdltiaiye  right 
to  the  use  of  the  title.  If  the  Oopyright  Acts  fail  the 
plaintiffs,  they  must  fall  back  on  common  law  prin- 
ciples—that  is,  they  must  establish  such  reputation  as 
the  court  can  recognize  as  a  fact.  Haye  the  plaintiffs  got 
such  reputation  P  That  is  a  matter  of  fact  to  be  de- 
cided on  the  eyidence,  and  in  my  opinion  the  plaintiffs, 
who  first  published  their  paper  on  February  3,  had  not 
by  February  6  acquired  such  a  reputation  iu  the  titie 
as  to  giye  them  at  common  law  an  exdusiye  right  to  the 
use  of  it. 

This  matter  is  one  of  yery  great  importance,  for  it 
seems  to  me  there  is  a  flaw  in  this  respect  iu  the  Copy- 
right Acts.  In  a  newspaper  the  name  is  all  important 
commercially— the  goodwill  of  the  name  is  all  important. 
The  yalue  of  the  Times,  for  instance,  depends  on  its 
name ;  the  copyright  is  of  no  yalue.  The  Timei,  of 
course,  is  safe  enough.  But,  as  the  law  stands  at  present, 
I  am  sorry  to  say,  if  anyone  starts  a  newspaper  under 
a  new  name,  any  other  person  can  adopt  the  same 
name  the  next  day.    That  is  the  law. 

BowsK,  Ii.J.— I  am  of  the  same  opinion.  I  also 
think  that  there  is  no  oopyright  in  the  name  of  a  news- 
paper, eyen  if  registered  under  the  Oopyright  Acts. 
The  only  question  that  remains  for  consideration,  there- 
fore, is  whether  an  ezclusifO  right  to  the  titie  had 
baen  acquired  by  the  plaintiffs  at  the  tint  when  the 


dalendaiit  pobUshed  his  paper.    This  esoliuife  i 
muit  be  acquired  by  reputation,  and  in  the  osss 
newspaper  by  sale.    The  true  principle  is  laid  do^ 
Ik>rd  Westbury  in  the  welUknown  <'  Anatolia  "  U|n 
case,  McAndrew  y.  Basitt,  12  W.  B.  777,  4  Be  G. 
380,  and  is  cited  by  Cairns,  L.  J.,  in  Maamdl  ▼.  j| 
"  Pvoperty  in  the  word  for  all  purpcaes  cannot  eifat;i 
property  in  that  wcfd,  as  applied  by  way  of  il 
upon  a  paitleolai  yendiblo  article,  aa  a  stick  of  liqa^ 
dose  e^t  the  moment  the  article  goes  into  the  m 
so  stamped  and  there  obtains  aooeptanoe  and  rspoti^ 
whereby  the  stamp  gets  cnnency  as  an  indieaUi 
superior  quality  or  of  some  other  dreuastaaos  li 
render  the  artWes  so  stamped  acceptable  to  the  poft) 
Muiatis  mutandis  that  dMum  applies  to  the  osn^ 
newspaper  acquiring  a  reputation  in  the  maikBt  ! 
proprietor  of  a  newspaper  does  not  acquire  aa  ei^ 
right  to  the  use  of  its  name  until  he  has  ea]< 
use  of  it  by  sale  to  such  an  extent  that  the 
notee  something  to  intending  purohaaeis.    Tlis 
in  each  case  is  whether  the  defendant's  condait 
shewn  to  be  reasonably  calculated  to  deceive 
might  be  reasonably  expected  to  buy  the 
article  into  the  beUef  that  the  defendant's  sitll 
the  plaintiffs'.    To  do  that  it  must  be  shown 
has  been  such  a  sale  of 'the  article  by  the 
under  the  name  in  question  as  to  establish  in 
of  persona  who  were  likely  to  buy  it  aconoMll 
tween  the  name  and  the  piaiatiffs*  artide.   M 
only  be  established  by  ft  Mde  for  such  a  reasonsHl 
as  would  build  up  the  reputation  of  the  plsintUBt ' 
not  always  easy  to  define  the  exact  momstfttf 
the  reputation  Is  acquired,  but  unless  it  hsd  kl 
quired  it  cannot  be  said  that  any  exolosife  liglit 
use  of  the  name  has  been  aoq^dred.     In  mj  t 
the  Judgment  of  the  learned  judge  in  the  cooil 
was  moat  exact,  and  put  the  law  as  welltfi| 
possibly  be  put. 

Appeal  dinnisHd. 

SoUdtor  for  the  plaintiib,  Lamlberi, 

SoUdtoia  for  the  defendant,  J.  0.  JSnifer  <*  8m  i 


From  Chan.  Diy.  Jan.  18,  Sli4 

BoBTHwicK  V.  Thi  <<  EvEimra  Post/*  W 

Trade  name — In/ringement^Name  of  newtpap^^^ 
fundion.  \ 

The  plaintiff  woe  the  proprietor  of  the  H«rsb«i 
The  defendants  Tuid  recently  commineed  /wMw 
evening  newspaper  under  the  name  of  the  **  ins^* 
with  whieh  is  i$ieorporated  the  Daily  Beonii^  ^ 
printing  of  tJhe  name  and  ihe  general  typognmjf, 
paper  resembled  that  of  the  Morning  Post,  <»*{^ 
vfos  the  same,  but  the  size  and  number  of  ff^ 
letterpress  were  different  The  plaintiff  did  flffi* 
an  evening  edition  of  his  paper,  nor  wu  U  w*9^ 
?ie  intended  to  do  so.  It  was  proved  that  twe^f^ 
had  applied  at  the  office  of  the  Morning  Poit  fl^* 
of  the  Eyening  Post,  under  the  impression  (^^ 
some  connection  between  the  two  papers.  ^^?T^ 
the  plaintiff  for  an  inf unction  to  restrain  ihs  a^^ 
from  publishing  any  newspaper  by  the  ^ 
Eyening  Post,  .^^ 

Held,  that  no  injunction  could  be  9^^^*'^  ^^ 
as  no  damage  to-the  plaintiff  had  been  prosed. 

Decision  of  Kay,  J.,  reeersed. 

Appeal  from  a  decision  of  Kay,  J. 

(a.)  Beport«d  by  W  IfiKBt  Coox,  Kiq.,  BsrriHiH 
Lawi 
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BoBTRWioK  V.  Thb  '*  ErBMiiro  FbtT.** 


OOtJ&T  07  ApPBAL. 


Imtbit  oMd  Ksfy  J^  on  the  appUcfttion  of  the  plaln- 
ttSt  irtio  iroi  the  proprietei  of  the  Morning  PoH, 
gnoM  an  ioJoiMtieii  reetnlnlJig  the  defen4anti,  who 
voe  a  limited  eonpany,  from  pnblishiDg,  aeUing,  or 
iifiptMug  for  eale  any  newipaper  by  the  same  of  tiie 
Jtiiafaj  .BmI,  or  by  any  other  name  oaloulated  to  indnee 
the  pnUio  to  belieTe  that  raoh  newspaper  was  an  edition 
of  the  M<fming  Po$t, 

ne  dtfendanta  appealed. 

The  fboCa  are  ataM  in  the  Judgment  of  Lord  Oole- 
iidge,C.J. 

JbnfAow,  Q.0.9  LweUf  and  Bryan  Fcurrer.txn  the 
appdanta,  referred  to  WalUr  y.  EmrnaU,  64  L.  J.  N.  8. 
Cb.  1059,  84  W.  B.  Dig.  88  ;  Oawm  t.  BtdUnh  46  L. 
T.  H.&a97,  30  W.  B.  Dig.  101. 

Marten^  Q^C,  and  Begg,  for  the  respondent,  referred 
to  Bmrgeu  t.  Burgesi^  3  Do  G.  M.  k  G.  896  ;  PraweU 
T.  M^rUmert  4  W.  B.  5i9;  Ingram  t.  S<»/,  6  Jar. 
9.  &  947,  7  W.  B.  Ch.  Dig.  S8  ;  C2«ment  t.  Mad- 
Hdk,  I  Giif.  98,  7  W.  B.  Gh.  Dig.  28  ;  Ohanc€  t. 
Shippard,  Seb.  Dig.  189 ;  MiUingkm  t.  i^oo;,  8  My.  ^ 
Ct.  338  ;  Singer  Manufaduring  Co.  t.  J[iO<>^,  31  W.  B. 
325,  8  App.  Gas.  15,  33. 

BtnMhaw  replied. 

lioid  CkuBXDOB,  O.J.-— In  this  ease  we  hare  been 
to  mene  a  Jndgment  of  Kay,  J.,  by  whioh  he 
an  lalmottoii  to  restrain  the  defendants  from 
pttbHsUpfa  piper  under  the  name  of  the  Evming  PoU, 
witfcwUobis  inoorposated  the  DaUy  Beeordtr.    Now 
theisslsef  tbe  case  are  simple  to  a  degree.    Bfery- 
ho4rii  ssrare  of  the  eiisflsnoe  of  the  Morning  Fott^  an 
uM  MtitiHBhnil  paper   of   high  dharaoter,    whloh  has 
oMid  for  »  i^eat  alany  yean.    It  seems  that  some 
jmn  ago  tbe  i^idntlS  was  in  the  habit  of  pnblishing, 
Isftvin  the  dagr,  sometimes  as  late  as  three  in  the  after- 
noon, a  seoQfBd  or  tUrd  edition  of  the  Morning  Pos^, 
hot  stfn  alviTa  onder  the  name  of  tiie  Morning  BmI. 
Itlinot  anggestad  that  the  plsintifl  efor  did  intend,  or 
Am  intend,  to  publish  a  paper  called  the  Bvoning  FoH 
h  flooneetion  with  the  Morning  iM,  of  the  same 
Htaeand  under  the  same  authority  as  the  Morning 
hd.     Under    these    einmmstanoes    an    application 
mi  made   to   Kay,   J.,    to   issue     this   in]  miction, 
«i  he  issnad  it.    It  was  not  suggested  that  it  came 
cBoay  within  the  authority  of  any  case  in  whioh  the 
wjname,  or  a  colourable  imitation  of  the  name,  had 
ftHB  taken  by  the  person  against  whom  the  applieation 
VS8  made«    Under  such  droumstances  there  is  plenty 
of  sntbority,  authority  founded  on  the  soundest  sense, 
toihowtbat  tbe  court  would  interfere  as  to  a  matter  of 
,    There  may  be  property  in  a  name  as  well  as 
in  anything  else,  and  anything  like  an  inter- 
witii  property  in  a  name  would  be  immediately 
by  tlie  court    It  is  to  be  obserred  that  in 
dtertisement  of  the  Evening  Poet  the  offtoe  was 
I  in  large  tjrpe,  and  that  the  oiBoe  was  said  to  be 
]08,  Fle0t»stree€,  whereas  most  persons  who  have  lired 
London  for  some  time  are  aware  that  the  Meming 
P9U 18  pubUshed  at  a  large  house  in  Wellington-street, 
00  tbe  front  of  which  house  appears  the  name  Morning 
fbat  in  large  letters. 

Now  the  defendant  company,  towards  the  end  of  the 

BOBtfa  of  December,  adTertised  that  they. were  about  to 

pebUib   a  paper  under  the  name  of  the  Evening  Poti, 

•ad   that  they  had   incorporated   with    it  the  Daily 

JBeoorder,  which  is  an  old  paper,  and  had  appaiently  a 

large  drenlation.    Thsee  are  all  the  facts  except  this, 

that  aa  many  as  twenty  applications  hare  been  made  to 

tbe  office  of  the  Morning  Poet  for  copies  of  the  Evening 

Pcti,  shewing  that  the  applicants  were  under  the  im- 

liimihin  that  there  was  some  connection  between  the 

SvtnUig  iM  aad  tU  Morning  Pooh  m^  that  one  could 


be  bought  at  the  office  of  the  other.  But  the  plaintifls* 
4ase  is  not  put  mainly  upon  that.  It  is  put  somewhat 
In  liiis  way.  It  is  said  that  the  Evening  Pod  is  the 
natural  name  for  the  Morning  PoU^  !f  it  issued  an  eten- 
iog  edition,  to  assume;  that  anybody  who  saw  the 
Evening  Poet  adrertisedi  if  he  looked  at  it  carelessly  and 
4id  not  obserre  wheze  it  was  published,  might  not  un- 
naturally come  to  the  conclusion  that  it  was  an  erening 
#dition  of  the  Morning  Poet,  and  that,  being  §n  cTcning 
edition  of  the  Morning  P&et,  it  was  issued  under  the 
authority  of  the  jlfornin^  Poet,  and  would  be  conducted 
by  the  same  persons  as  the  Morning  Poet,  and  would 
represent  the  general  opinion  of  the  Morning  Poet;  and 
that  persons  who  took  the  erening  paper  luder  the  im- 
pression that  they  were  taking  something  issued  bT  the 
writers  or  editors  or  stail  of  the  Morning  Poet  might  be 
so  annoyed  and  displeased  with  what  they  saw  In  the 
former  paper  that  they  would  disoontinue  their  support 
of  the  latter  paper,  the  Morning  Poet^  and  that, 
therefore,  the  proprietor  of  the  Morning  Poet  would  be 
injured.  All  that,  no  doubt,  is  oonoeiTable,  but  it 
seems  to  me  that  it  is  only  oonoeiTable — ^that  the  damage 
suggested  is  not  a  damage  that,  as  far  as  I  am  aware, 
has  oyer  yet  been  made  the  ground  for  interference  on 
the  part  of  this  court ;  atid  if  the  matter  stood  there, 
there  is  good  reason  for  saying  that  what  is  suggested 
is  not  Buffloient  to  justify  the  interference  of  the  court. 
But  it  is  put,  and  can  only  be  put,  as  I  think,  upon 
another  ground,  and  that  ground  is  this,  that  the 
assumption  of  the  name  of  the  Evening  Poet  was  in- 
tended by  the  takers  of  it,  and  might  by  reasonable 
people  be  supposed  to  indicate  a  connection  between  the 
two  papers,  and  that  therefore  there  was  an  attempt  upon 
the  part  of  the  assumers  of  the  title  of  the  Evening  Poet 
to  trade  under  the  colour  of  the  Jlfom^n^  Pod,  and  to 
take  adtantage  of  the  benefits  whioh  the  connection 
might  be  supposed  to  give  to  the  new  paper ;  and  that 
as  there  is  no  such  connection,  and  as  the  benefit  sug- 
gested to  be  gained  would  be  gained  under  a  miitake 
and  misapprehension  Induced  by  the  defendants,  that 
would  be  a  ground  for  the  faitcrferenoe  of  this  court.  I 
am  not  at  all  prepared  to  say  that  if  it  w4f e  dearly 
made  out,  not  only  that  such  a  thing  might  happen*  but 
that  there  was  any  ground  for  supposing  that  it  had 
happe^ied,  this  court  would  not  interfere  and  would  not 
confirm  tiiis  judgment ;  but  what  strikes  me  in  the 
matter  is  that  there  is  no  isridence  that  the  Morning 
Poet  has  suffered  any  damage.  There  have  been  twenty 
applioations,  and  twenty  only,  made  to  the  Morning 
Poet  for  copies  of  the  Evening  Poet,  and  from  that  the 
court  is  asked  to  draw  the  inference  which  I  haTe  Uready 
indicated.  But  there  is  no  eridenoe  that  a  single 
copy  less  of  the  Morning  Poet  bas  been  sold  than-  would 
have  been  if  the  defendants  bad  not  taken  the  action 
they  hare.  Under  those  circumstances  it  seems  to  me 
that  there  is  not  enough  in  this  case  to  warrant  the 
interference  of  the  court  by  InjunctioUr  and  that  the  judg- 
ment of  Kay,  J.,  must  be  rcTcrsed.  But  I  could  not  for 
my  own  part  clear  my  mind  of  a  larking  suspicion  that  the 
name  the  Evening  Pout  was  taken  bMause  there  was  a 
Morning  Poet^  and  that,  although  the  Morning  Po$t 
has  not  been  hurt,  and  perhaps  the  Morning  Poet  neter 
will  be  hurt  to  the  extent  of  one  penny,  yet  the  public 
and  the  persons  who  buy  the  Evening  Poet  may  possibly 
think  tnere  is  some  connection  with  this  old-established 
paper ;  and  at  all  erents  I  cannot  quite  feel  certain  that 
the  assumer  of  the  title  did  not  wish  that  the  public 
should  so  think.  And  under  those  circumstances,  al- 
though we  roTcrse  the  judgment,  I  thmk  there  must  be 
no  costs  in  the  oase,  and  that  the  company  must  pay 
their  own  costs  at  all  eyents  in  respect  of  the  experi- 
ment they  haTc  made  both  here  and  in  the  court 
below. 

Ootfoiri  LJ.'ii'IigrMbi  tbat  MttdttilOBi  Md  m  #• 
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differ  from  E»7»  J.,  I  matt  state  my  reasons  for  differing 
from  him.  In  his  judgment  and  in  argument  a  good 
msny  authorities  were  referred  to.  In  my  opinion,  in 
oases  like  this,  and  eepedally  oases  ariittng  under  the 
circumstances  before  us,  authorities  are  of  no  use  when 
once  we  hare  got  the  trne  principle  on  which  the 
court  ought  to  act  That  very  clearly  appears  fiom  a 
ease  which  was  referred  to  by  Hr.  Marten,  of  Hogg  ▼. 
Kirlf/i  8  Yes.  225,  where  the  publioation  of  a  work  put 
forwu^  by  the  defendant  was  stopped  at  the  instance  of 
the  plsintiff,  the  publisher  of  another  work.  There 
Lord  Eldon  says  the  question  is  this : — Whether  there 
is  a  representation  that  the  work  of  the  defendant  is  the 
same  as  the  work  of  the  plaintiff  f  His  words  are  :— "  I 
shall  take  the  question  here  to  be  not  whether  the  work 
is  the  same,  but  whether  the  defendant  has  not  repre- 
sented it  to  be  the  same."  Now  I  will  state  the  case 
here  a  little  moie  favourably  for  the  plaintiff,  because  it 
Is  not  only  whether  the  defendants  have  represented 
their  paper  to  be  the  same  as  the  plaintifl'sy  but  whether 
the  public  would  not  understand  that  the  defendants' 
paper  was  issued  from  the  office  of  the  Morning  Pott, 
and  connected  with  the  Morning  Post  in  such  a  way  as 
to  damage  or  prejudice  the  plaintiff.  That  I  think  is 
the  question  we  have  to  consider ;  and  there  is  this  fact 
in  this  particular  case  which  distinguishes  it  from  most 
of  the  cases  which  have  come  before  the  court,  that 
these  two  publications  cannot  be  called  competing 
publications  ;  the  one  is  a  morning  paper,  the  other  is 
an  evening  paper ;  and  although  at  one  time  the  pro- 
prietor of  tiie  Morning  Poti  did  publish  later  editions, 
he  did  not  publish  an  evening  paper,  but  only  published 
from  time  to  time  late  editions  of  the  paper  entitled  the 
Morning  PoiC  at  a  time  of  day  when  the  evening  papers 
begin  to  be  issued.  But  I  think  it  could  not  be  sug- 
gested that  anyone  would,  in  consequence  of  the  repre- 
sentation contained  iu  the  title  Evening  Poti,  understand 
that  to  be  in  competition  with,  or  that  it  would  inter- 
fere with  the  sale  of,  the  Morning  Pott,  That  could 
hardly  be  contended.  Of  course,  if  that  had  been  the 
case,  it  would  have  been  much  easier  to  mkke  out  that 
that  was  the  object  intended  by  the  defendants,  and 
that  there  would  be  damage  resulting  from  such  a  repre- 
sentation, whether  intended  or  not  intended ;  because  if 
one  paper  is  bought  for  the  other,  there  must  at  all  event3 
be  the  loss  of  the  sale  which  would  otherwisa  take  place 
of  the  work  of  the  plaintiff.  Therefore  there  is  this 
circumstance  to  be  tidcen  into  consideration,  that  these 
are  not  competing  papers,  so  thst  the  title  would  be 
understood  to  be  a  representation,  even  it  it  were  not  so 
intended,  either  that  this  was  an  evening  edition  of  the 
Morning  Poitf  an  Evening  Pott  issued  from  the  offices 
of  the  Morning  Pott,  or  that  it  was  an  evening  paper 
connected  with  the  publication  of  the  Morning  Pott. 

There  is  this  also  to  be  observed.  This  is  not  like  the 
sale  of  tea  or  soap  or  anything  else  bought  by  the  public 
where  the  article  is  done  up  in  packets  and  the 
purchaser  fixes  upon  some  one  distinctive  feature  which 
easily  catches  the  eye,  such  as  a  particular  word  in  large 
type,  and  is  misled  by  the  imitation  of  the  word  in  large 
type,  because  the  representation  must  be  assumed  to 
be  made  only  to  those  who  are  goiog  to  buy,  who  will  be 
the  reading  public,  and  they  will  not  be  people  who 
will  only  take,  so  to  speak,  one  catch  look  at  tbe  paper. 
They  will  read  it,  and  they  would  also  be  people  who 
would  be  in  a  position  to  form  an  opinion  upon  the  politics 
contained  in  the  Evening  Poet  Therefore  they  are  persons 
of  rather  more  intelligence  than  the  class  of  purchasers 
I  have  already  referred  to.  I  think  that  the  Evening 
Poii  would  be  the  natursl  nsme  for  the  Morning  Poet 
to  assume  if  it  werd  published  as  an  evening  paper,  but 
then  there  is  no  suggestion  that  the  plaintiff  has  really 
intended  to  publish  an  evening  paper,  and  one  comes 
to  the  question,  assuming  that  this  paper  or  the  name 
could  be  understood  by  some  persons  to  be  oonneeted  in 


some  way  wttii  tbe  Morning  Po<(,  can  it  be  MidM 
there  is  any  reasonable  prospect  of  damage  oi  isIuylB 
the  Morning  Poet  f    It  is  only  the  name.   Ths  pspai 
are  not  al&e ;  the  get  up  is  different,  snd  then  % 
nothing,  in  my  opinion,  except  the  name  of  the  ^m 
Poetf  which  can  be  considered  as  a  suggestion  thit| 
was  connected  with  the  Morning  Poet,    In  my  < 
in  order  to  justify  us  in  granting  an  iajanotiaim 
onght  to  be  satisfied  that  there  probably  will  be  iijlll 
to  the  pocket  of  the  plaintiff.    Therefore,  resUy  thii| 
only  a  common  law  action  for  representing  thst  thei 
of  the  defendant  was  the  work  of  the  plsintiff  or  i 
so  connected  with  the  work  of  the  plaintiff  as  to  do  f  ^ 
plaintiff  some  damage  by  injuring  the  selling  of  N 
work.    It  is  true  we  are  dealing  with  it  on  eqniUfe 
principles  in  this  way :  We  are  granting  an  iojonetii^ 
and,  although  courts  of  common  law  now  have  <h| 
power  of  granting  injunctions,  still  it  is  sneqvi 
remedy,  and  it  ought  not  to  be  granted  unlen  thee 
is  satieAed    that   there   is  damage  to  the  plaiill 
probable  damage,  not  damage  already  inoarnd,M  I 
result  of  the  defendants'  action.    There  must  bei*' 
evidence  that  the  defendants'  work  will  csuie  i 
the  plaintiff,  and  will  prevent  the  plaintiff  fni  i 
some  copies  of  his  work.    But  here  the  onlyflR^ 
which  is  put  forward  is  this — subject  to  one  wAl# 
mention  presently— that  people  will  be  so  Mi 
at  seeing  the  way  in  which  the  editor  of  the  JIfaiiifMi 
is  supposed  to  be  issuing  the  evening  edition  of  thtf^ 
that  they  may  say,  '*  We  must  get  rid  of  t^  Mvm 
Poet  when  the  proprietor  issues  anything  like  7k  M 
ing  Poet.'*  But  I  do  not  think  anybody  whohsinM| 
paper  would  think  that  this  was  issued  by  soma  M 
who  prepared  and  issued  the  Morning  iM.  Biii 
it  was  suggested  that  anyone  who  had  heard  e^ 
at  a  railway  station,  "  Terrible  Accident,"  or "  Fitfj 
foreign  news,"  or  anything  of  that  sort,  snd 
evening  placard,  would  buy  the  paper  and  would 
*'  I  relied  upon  the  Morning  Poet,  being  soie    ^ 
Morning  Poet  would  contain  correct  intelligene^  ■ 
finding  that  the  news  could  not  be  depended  npo^*! 
then  ^ve  up  his  Morning  Poet,  Bat  that  is  not  a  nrt 
able  conclusion.    Anyone  who  reads  the  P^^.^J 
once  see  that  it  was  not  from  the  same  hand.  If  itdiH 
in  politics  they  would  at  once  see  the  diffeienoc.  V 
would  not  imagine  that  the  Morning  Poet  adv^^^ 
kind  of  politics  in  the  morning  and  another  kind  is 
evening.    As  regards  the  news,  they  would  tftt 
they  read  the  paper  that  it  did  not  come  fioffl  ^^ 
hand,  and  therefore  there  is  no  probability  of  di«V 
injury  to  the  proprietor  of  the  Morning  F^'f* 
mistakes  or  failures  of  The  Evening  Poet  toiflt|2 
as  tbe  Morning  Poet  does  for  the  benefit  o(  ^^^J 
There  is  only  a  suggestion  of  poseible  in]tfT>''|!|! 
think  we  ought  not  to  act  on  that.     In  order  ttj<^ 
us  in  granting  an  injunction  we  must  have 
satisfy  us  that  there  is  reasonable  probabiU^ 
fact,  there  will  be  injury  to  the  party  complsioini*^ 
my  opinion  the  action  ought  to  be  dismissed,  sod  r 
with  the  Lord  Ohiet  JusUoe,  that  it  should  be  '*" 
without  costs. 


Bowmr,  L. J.— This  seems  to  me  to  be  a  ferj  diflj 
and  one  very  much  upon  the  line,  and  I  ftiB^ 
all  surprised  that  the  proprietor  of  thelfonit"^^! 
brought  this  action,  or  that  the  learned  JQ^r! 
court  below  came  to  a  different  conclusion  ''^"'/^ 
which  we  arrive.  Now  what  i«  the  question  **-[|'j 
ask  ourselves — the  test  of  the  law  which  we  M^ 
apply  f  This  is  an  action  the  gist  of  wbiob  ^£^ 
embodying  at  the  head  of  the  paper  the  title  ^^m 
Poet,  the  defendante,  it  is  said,  hafe  pat  ^ 
an  untruthful  representation  which  is  ^J~v|j 
to  injure  the  property  of  the  Morning  ^^'r\\ 
untruthful    representaUon    being   an  impU^  '^ 
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that   there    wm    a    proprietary    oonneotton 
betieeo  the  new  paper  and  the  old  paper.    That  is  the 
gM  of  the  action.    In  order  to  eee  if  it  oan  be  enpported 
we  anit  ask  onreeltes  the  qaestfon,  ie  the  title   The 
itming  Post  calculated  to  deodte    persons   into  the 
bilisf  that  the  paper  was  published  by  the  proprietor  of 
flw  Jfsniffi^  Post  in  a  way  ealonlated  to  injure  the  buii- 
aesiof  the  Morning  Post  f    Unless  this  complex  and 
doaUe  proposition  can  be  answered  in  the  afarmatlTe, 
the  spplioation  for  an  injunction  must  fail.    In  order  to 
nsseed  the  Morning  PoU  must  make  out  that  the  title 
Mnming  Post  is  calculated  to  deceiye  people  into  the 
baliel  that  the  paper  is  published  by  the  Morning  Poit^ 
sad  in  a  way  which  is  likely  to  injure  the  Morning  Po$t 
Now,  first  of  all  as  to  tho  deception.    Is  it  calculated 
to  deeeiTO  f    Twenty  persons  haye  been  deceiTed.    I  do 
not  lay,  I  hope,  undue  stress  upon  that.    Secondly,  why 
has  tho  tftlA  Bwening  Pioit  been  deliberately  adopted  by 
that  paper  f    The  world  is  wide,  and  there  are  many 
Bsaaa.    Why  was  there  a  persistent  resolYC  to  take  the 
tiys  Evening  iW  when  the  Evening  Oowrier^  or  Even' 
iMg  GoaeUef  or  some  other  name  might  have  been  taken  P 
lbs  proprietor  of  the  Morning  Poit  apparently  is  not 
about  to  publish  an  erening  paper;  but  suppose  it  was 
hii  hiteiitioa  to  publish  an  evening  edition,  and  that  in- 
taatton  waa  carried  out,  what  name  would  it  be  more 
iMtanifor  him  to  choose  than  the  Evening  Post  ?    The 
JMly  News,  if  it  published  an  sYening  edition,  would 
la  sU  prahability  call  it  the  Evening  Daily  News;  bufc 
70a  eannot  aappose  a  paper  whieh  is  called  the  Morning 
Ptti  if  it  paNiohed  an  oTening  edition  would  call  itself 
tks  ^aea^  Morning  Pott.    That  would  be  too  absurd. 
Ike  Bsteial  title  which  the   Morning  Post  would  take 
aoiJd  be  the  Evening  Post  Now  whj  has  that  title  been 
tskm?    Ooa  ought  not  to  hesitate  when  one  is  judging 
hitt  ss  well  aa  law  to  draw  a  sharp  line,  and  I  do  not 
Mtsts  to  draw  the  inference  that  tho  title  was  taken  to 
drodfe  sooaebody.    But  that  is  not  enough.   Is  it  calou* 
litcd  todeoeiTe  the  public  in  a  way  which  would  injure 
the  Morning  PosfP    ft  may  be  that  it  is  taken  to 
teirethe  public  without  injuring  the  Morning  Post, 
hmj  opinion  that  is  exactly  what  has  happened  in  this 
can ;  it  baa  been  an  attempt  to  deoeiTe  the  public,  but' 
tboe  has  not  been  shown  any  probability  of  injuring  the 
Mening  Post,    The  Morning  Poat  in  an  old-established 
yper    eTcrybody  knows  it,  its  character  and  politics, 
«d  literary  position.    I  am  of  opinion  that  this  attempt 
ii  one  which  nerer  could  touch  that.  In  the  first  place,  it 
a  not  a  competing  paper,  and  there  arises  a  broad  distinc- 
ttoa  between  this  case  and  almost  all  the  others  whioh  have 
been  cited  to  us.    It  is  not  entering  into  competition. 
A  person  does  not  buy  the  Morning  Post  the  less  because 
he  bnya  the  Evening  Post.    When,  if  at  all,  ie  it  to  foe 
laggested  that  the  injury  will  be  done  to  the  Morning 
hit  }     When  the  public  buy  it  P    We  then  asked  the 
Jesraed  counsel  who  argued  the  case  for  the  Morning 
^et  how  he  suggested  that  a  person  who  bought  the 
Aening  Post  in   the  evening  would  be  less  likely  to 
kmy  tho  Morning  Post  in  the  morning,  and,  aa  the  Lord 
Clncf  Jnstiae^  suggested,  would  the  Morning  Posi  take 
owa  petmy  the  less  P    The  counsel  was  then  driven   to 
thja  ingenious  suggestion,  that  a  person  going  by  rnU- 
waj  misbt  buy  his  Morning  Post   overnight.    Fancy 
the  portrait  of  a  gentleman  buying  the  Morning  Poet 
otmiglkt.    It  is  a  suggestion  which  seems  to  me  most 
raoiote  smd  imaginary.    It  is  as  unlikely  as  if  you  were 
to  have  your  breakfast  ovemighf.     The  only  case  in 
which    I  oan  conceive  a  peraon  baring  breakfast  over- 
night fa  when  he  ie  not  likely  to  have  it  next  morning  ; 
and,  therefore,  if  a  person  is  not  likely  to  be  able  to 
pBichaee  a  Morning  Post  overnight,  it  is  just  as  likely 
be  might  then  purchase  the  Evening  Post,    But  the 
hypotbesls  is  that  in  such  a  ease  he  cannot  buy  the 
Mmineig  Post  next  morning,  and,  if  so,  where  is  the  in. 
jvxjf  It  ia  too  remote  and  fandfnl  to  suppose  that  any- 


thing of  that  sort  will  happen.  In  the  next  place,  is  a 
person  who  reads  the  paper  likely  to  be  deceived  P  He 
must  be  an  extremely  unintelligent  person  if  he  thinks 
that  the  Evening  Post^  whioh  disclaims  all  connection 
with  the  Morning  Post,  and  writes  upon  different  topies 
and  in  a  different  style,  is  connected  with  the  Morning 
Post.  The  suggestion  would  explode  itself  before  he 
got  half  way  through  the  first  page.  I  think  the  Morn- 
ing  Post  is  not  likely  to  be  hurt.  Still,  I  think  a  trick 
has  been  attempted  to  be' played,  and  for  that  reason  I 
think  the  justice  of  the  case  is  sufliciently  met  by  dis* 
missiog  the  action,  without  costs. 

Appeal  aUowed. 

Solicitors,  J.  Andereon  Boss;  Lewia  <ft  LeuHe. 
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DoWNDrG  V,  FAIJfOT7THUinTB3>  SsWX&AaS  BOASB.  (a.) 

Practiee^Diseovery  of  documents^ Discretion  0/  judge 
-—Use  of  affidavits  on  applieaUcn  for  disoovery-^ 
B.  8.  a,  1883,  ord.  81,  r.  IS. 

On  an  appliecMon  for  discovery  of  documents  under 
ord,  31,  r.  12,  the  court  has  discretion  to  refuse  discovery 
which  it  considers  cannot  he  reasonably  eoopeeied  to  he  of 
any  use  to  the  applicant.  On  such  an  application  it  is 
not  the  practice  of  the  court  to  require  or  aUovo 
affidavits  to  Ie  made  in  order  to  enable  the  court  to 
decide  whether  there  ought  to  he  discovery  ;  hut  the  court, 
in  order  to  come  to  a  condusion^  must  look  at  the  plead- 
ings, and  may  dlso  look  at  any  affidavits  for  some  other 
purpose  already  made  in  the  acHon.  The  party  intend- 
ing to  use  such  affidavits  must  give  notice  of  his  intention 
to  the  other  side  and  specify  the  partiadar  affidavits  or 
particular  passages  in  affidavits  that  he  relies  on.  A 
general  notice  to  read  aU  such  affidavits  ought  not  to  he 
given,  and  vfiU  render  the  party  giving  stich  general  notice 
to  read  liaHHe  to  pay  the  costs  occasioned  thereby. 

Appeal  from  Ohitty,  J. 

The  action  was  for  an  iujunotion  t^  restrain  the 
defendants  using  a  sewer  tank  ia  tti;ca  a  way  as  to 
cause  a  nuisance. 

The  plaintiffs  were  several  persons  who  oocnpied 
shops  and  houses  near  the  tank.  The  defendants  were 
the  local  sewerage  authority  at  Falmouth.  The  defend- 
ants, in  their  defence,  after  denying  the  existence  of  auy 
nuisance,  alleged  that  the  tank  was  constructed  by  a 
competent  engineer  and  approved  of  by  the  Local 
Government  Board ;  th^  further  alleged  that  before  the 
action  was  instituted,  on  hearing  the  complaints  made 
by  the  plaintifEs,  they  employed  an  engineer  to  inspect 
and  report  on  the  worUng  of  the  tank,  that  they  sub-' 
mitted  that  report  to  the  plaintiffs  and  offered  to  carry 
out  the  suggested  recommendations,  but  that  the  plain* 
tiffs  refused  such  offer;  that  after  such  refusal  the 
defendants,  on  July  19,  1887|  passea  a  resolution  con- 
senting to  the  nomination  of  an  engineer  to  be  approved 
of  by  the  plaintiffs,  and  offered  to  carry  out  such  reoom- 
mendations  as  he  should  make  as  to  abating  any  existing 
nuisance  (except  the  removal  of  the  tank)  with  the  con- 
sent of  the  Local  Oovemment  Board,  and  that  such 
resolution  was  communicated  to  the  plaintiffs,  who 
would  not  accept  the  offer  therein  contained. 

The  plaintiffs  shortiy  afterwards— viz.,  in  August^ 
1886— instituted  thia  action.  On  November  25,  1887. 
the  plaintiffs  applied  under  ord.  31,  r.  12,  for  an  order- 
for  discovery  by  the  defendants  of  documents  in  their 
possession  relating  to  the  matters  in  question.  The 
plaintiffs  proposed  to  read  in  support  of  their  applica* 
tion  certain  aflldarita  which  had  been  filed  upon    a 

(a.)  Beported  by  M.  J.  Blaxb,  Esq.,  Barrister-at-  Law. 
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motioii  fov  an  inkrim  injanotion  befoie  the  taoation 
Judge.  Thii  wae  objeeted  to  by  the  defdndaats,  on  the 
gzoand  that  proper  notioe  had  not  been  giTen»  and  the 
objeotion  wai  allowed. 

Ohitty,  J„  refoaed  the  plaintiib'  appUoatlon. 

The  plalntiih  appealed,  and  gave  notioe  to  read  (if 
necenary),  on  the  hearing  of  the  appeal  motion,  the 
eridenoe  filed  on  the  motion  before  the  Taoation  Jiidge. 
The  defendants  gate  notiee  that  they  wonld  objeot 
thereto,  thia  e?idenoe  haflng  been  diiallowed  in  the 
conrt  below. 

The  evidenoe  in  question  eonsisted  of  about  thirty 
affidavits,  the  great  part  of  which  related  exduslYely 
to  the  fact  of  nuisanoe,  and  had  no  reference  to 
documents.  One  of  Hie  idfida?lts,  howerer,  related  to 
the  resolution  of  July  19,  1887,  and  two  other  afS- 
davits  related  to  correspondence  between  the  defend- 
ants and  the  Looal  Government  Board  in  the  years 
1885-6-7,  showing  that  the  latter  had  refused  to 
sanction  a  loan  for  further  works  wUoh  would  bring 
more  sewage  into  the  tank. 

Sir  A.  WaUon,  Q.O.t  and  8.  J.  Fraur  Madeod,  for 
the  AppeUants«<— On  an  application  for  discovery  under 
ord.  31,  r.  12,  the  judge  has  to  eKercise  a  discretion  in 
refusing  or  allowing  discovery.  The  Judge,  therefore, 
can  and  ought  now  to  receive  evidence  on  the  points 
with  respect  to  which  discovery  is  sought :  Martin  v. 
Spioer,  34  W.  B.  589,  32  Ch.  D.  592. 

Bomer,  Q.O,,  and  Bramwdl  Davia^  for  the  defend- 
ants.— [GoRoir,  L.J.^I)o  you  objeot  to  make  an  a£Q- 
davit  spedlying  what  entries  the  books  in  your  possession 
oontain  as  to  any  resolution  of  the  board  admitting  that 
the  sewage  works  caused  a  nuisance,  and  in  particular  as 
to  the  resolution  of  July  19,  1887 ;  and  also  speoifying 
any  correspondenoe  between  the  defendants  and  the 
Local  Qovemment  Board  containing  any  such  admis- 
sion P]  We  are  willing  to  make  such  an  affidavit,  re- 
serving, of  course,  our  right  to  claim  privilege.  [They 
stopped.] 


Sir  A*  Wakon,  Q.C7.9  replied  on  the  question  of 


OonoN,L.J.— This  is  an  appeal  by  the  plalntifh  from 
an  order  of  Ohitty,  J.,  refusing  to  make  the  ordinary 
order  foi  discovery  of  documents,  and  also  ^declining  to 
midn  any  limited  order.  The  application  was  made 
under  Old*  81,  r.  12,  and  with  rdterenoe  to  that,  the 
plidntifis  have  given  notioe  to  read  on  this  appeal  a 
mass  of  aiBdaiits  filed  on  a  previous  interloontory 
iqpplioation.  Now  the  court  ought  not  to  be  required  to 
consider  a  mass  of  alBdavits  on  the  question  whether 
the  defendant  is  likely  to  have  in  his  possession  doon- 
meata  lo  the  production  of  whioh  the  plaintifE  is  entitled. 
The  rule  in  question  never  intended  to  do  away  with 
the  principles  with  regard  to  diaoovery,  but  only  intended 
to  give  the  court  a  discretion,  to  baeanrdsed  renionably ; 
and  if  the  court  is  satisfied  that  no  result  oould  be 
obtained  bj  the  production  of  doouments,  or  no  good 
could  be  reasonably  expected  to  lesnlt,  the  eoort  may 
ratnaeto  make  any  order.  Howisthat  tobeasoertainedf 
By  kioking  at  the  plsadiaga.  The  pleadings  show  what 
questions  have  to  be  tried,  and  the  nature  of  these 
questions  will  show  whether  there  is  good  reason  for , 
coming  to  the  conclusion  that  the  produettcn  of  doou- 
ments cannot  be  expected  to  be  of  any  use.  But  the 
court  ought  not  to  require  affidavits  to  be  made  for  that 
purpose.  Where  there  has  already  been  something) 
mentioned  outside  the  pleadings  in  affidavits  previously 
made  by  both  parties,  the  court  may  look  at  it  to  in- 
form its  mind  in  deciding  whether  it  would  be  material 
for  the  purposes  of  disoovery. 

I  think  that  Ohitty,  J.,  was  right  in  oonsidesing  that 
as  the  question  in  the  action  was  nuisanoe  or  no  nuis- 
anoe, it  was  not  probable  that  the  plalntifEs  would  be 


assisted  by  any  general  order  for  piodactioii,  m 
therefore,  that  he  Was  right  in  refusbig  tonuksj 
order  asked  for,  which  would  only  result  hi  sohsUl 
a  mass  of  doouments  that  oould  not  be  of  sny  oislil 
plaintiiKs.    I  think  the  court  should  see  what  tiwii^ 
test  between  the  parties  really  is,  and,  thentonbi 
look,  not  only  at  tiie  ploadings,  but  at  the«h6ta| 
oeedings  as  expanded  beyond  the  plsadhigi  bf 
affidavits,  in  order  to  ese  whether  they  snggail 
existence  of  doouments  the  produotioa  of  vhkh  i 
be  serviceable.    But  that  ought  not  to  be  doae  iM 
the  attention  of  the  other  side  being  esUad  to  I 
affidavits  relied  on,  and  a  general  notice  to  iisd  ti 
of  affidavits  ought  not  to  have  been  given.   The  fl 
tiffs  case  is  that  this  is  in  faot  a  nuisanee,  m 
attention  has  been  caUed  to  resolntions  of  thebotfA 
to  correspondence  with  the  Local  Govemsuat  I 
which  possibly  may  furnish  evidence  snffieieDt  toil 
lish  thefactof  the  existenoeof  an  aotionsUe 
and  may  save  the  plaintiffs  the  expense  of 
eiddenoe  about  it.    In  my  opinion,  therstoie,  m 
to  require  the  defendants  to  make  an  affidsftt  ^ 
to  doouments  in  their  possession  oontaining  sari" 
as  to  a  nuisanoe,  also  as  to  the  oorrespondeM; 
the  defendants  and  the  Local  Gk>vemmeut 
the  years  1885,  1886,  1887  relating  to  the 
system  of  sewage ;  the  defendants  to  be  it 
raise  any  queetion  of  privilege  as  to  any  of  ii^ 
ments.    As  regards  costs,  the  plaintifb  were  V 
prooeeding  on  the  idea  that  affidavits  are  to  be 
these  occasions,  and  altogether  wrong  in  giving  a 
notioe  to  read  this  mass  of  affidavits  instesdoC^ 
the  attention  of  the  defendants  to  the  fiMt 
existence  of  doouments  material  to  the 
was  suggeeted  by  three  of  the  affidavits;  the 
musty  therefore,  pay  the  oosts  oocasioned  bj  '*" 
suoh  notice.    The  other  costs  here  to  be 
action,  and  we  do  not  interfere  vHth  the  adei 
to  costs. 

FxT,  LJ.— I  am  of  the  same  opinion*    It » < 
under  the  new  practice  the  court  ought  to  sUovf 
to  file  eridenoe  in  order  to  enable  the  court  ^  j 
whether  there  ought  to  be  disoovery.    That  vieffii 
opinion,  is  erroneous. 

Solicitors  for  the  plaintiffs,  Downing,  Hiiia»ty. 
for  Douming  db  Bandcockf  Oardifl.  'a 

Solicitors  for  the  defendants,  3ouKliffe$t  Ai«^'| 
for  Jenhin$y  Falmouth. 


From  Ohan.  Div.  iJ*'»'^ 

ILxjKsz  V.  Spekcb.  (a.) 

FaUnl^Aciion  to  restrain  threaU  by  paimdee-'i 

raiae  iistie  of  validity  of  paien^PaMh  ^ 

and  Trade-MarkB  Act,  1888  (46  4  47  f!d^\ 

Z2'^Amendment  of  pkadingt-B.  8.  0.,  ^^* 

2>ei^,  and  Trade^Marks  Ad.  1883,  toratrav»«^. 
the  plainUffB,  hy  ihdr  ttatement  of  daim,  m^^ 
the  defendania*  patent  ums  invalid.  ^^^'^»^ 
applieation  of  the  de/endanU,  ordered  m  wJJ 
to  be  etruck  out.  A  eubeequent  apP^^^^^'^^^^^^J!!^ 
Kekewioh,  J.,  to  whom  the  action  had  he»  titan^ 
for  trial,  /or  leave  to  amend  the  tktema»tof^^ 
restoring  the  aUegation  of  the  invalidity  of  tf»  r^ 
waare/ueed. 

(d.)  Beported  by  W.  Ivxxby  Coox,  S>4*t 
Law. 


Binirt*^ 
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ObuxT  or  Appbal. 


KtmTE  V.  SpBlfCB. 


OouBT  OP  Appbal. 


Bdd  (Fry,  LJ.,  diaenting),  that  the  leave  to  amend 
9mgH  to  he  given  on  certain  term$  tohieh  toould  prevent  th  e 
ie/endanU  iuffering  any  losi, 

DedHon  of  Eekewlob,  J.,  reversed. 

Appeal  from  a  deouion  of  Kekewioh,  J. 

Hie  aetioQ  wm  brought  by  the  plBintifEs  under  amotion 
3S  of  the  Fatentiy  Detlgna,  and  l^ade-Marks  Aot,  1883. 

The  plftlntjffa  ware  the  owneie  of  a  patent  for  an  in- 
▼anticm  of  "  impioTeme&te  in  the  mannfactnre  of  certain 
chemieala  and  in  their  pnrifloation  fro^  iron,"  referred 
to  IB  the  pleading!  as  "Kynaaton's  Intention." 

the  4flfendanta  were  the  owners  of  a  patent  known  aa 
^ttoe^e  Flatent,  for  an  intention  of  "  improrementc  in 
the  memfaotaxe  of  alum  and  other  sales  of  altimina." 

The  defendants  alleged  that  the  plaintlfb'  use  of  the 
Kjaeaton  Invention  was  an  infringement  of  the  defend- 
anU'  petentt  and  threatened  the  plaintifls  with  legal 
proeeedinge  and  liability  in  respeot  of  inoh  use. 

The  plaJntiffiB  then  commenced  this  action,  and  in  the 
fttatcment  of  daim  it  was  stated  that  the  Eynaston  In- 
vwtfon  waa  not  an  infringement  6f  the  defendants' 
patent;  th«t  the  plaintiib  had  nerer  used  the  defend- 
ants* patent ;  that  the  defendants'  patent  was  invalid ; 
and  that  the  defendants  had  not  commenced,  and 
xefaaed  to  eommenoe,  either  against  the  plaintiffs  or  any 
«th€Z  panom,  any  action  for  the  infringement  of  the 
Aef endavtf  patent. 

'OeieTipon  the  defendants  took  out  a  summons  to 
atiike  oat  the  statement  by  the  plointifb  in  the  state- 
nant  td  dain  that  the  defendants'  patent  was  invalid. 

Cbitfy,  J^  on  the  12th  of  August,  1886,  ordered  the 
atataauBt  to  be  struck  out  (35  W.  B.  26,  33  Oh.  D. 
57f). 

la  the  recent  case  of  OfiaUender  v.  BoyUy  onfe,  p. 
^t  36  Ob.  B.  425,  tiie  court  ezpreesed  an  opinion  that 
h  saeh  an  aotion  the  validity  of  the  defendants'  patent 
•onld  be  put  in  isene.  In  oonaequence  of  this  opinion 
thft  plaintiiEB  in  the  present  action  applied  to  Kekewioh, 
In  to  whom  the  aotion  had  meanwhile  been  transferred 
isi  trial,  for  leave  to  amend  the  statement  of  daim  by 
wtoifaig  the  allegation  of  invalidity  of  the  patent. 

Kekeiricb,  J.,  thought  that  he  was  bound  by  the 
dseision  of  hia  predeOeasor,  which  had  not  been  appealed 
agsiast,  and  refused  the  application. 

The  phdntifls  appealed  from  this  refusal,  and  also 
ifplied  to  the  court  by  original  motion  for  leave  to 
ifpeal  from  the  order  of  Ohitty,  J.,  notwithstanding  the 
eviration  of  the  time  limited  for  so  doing. 

Jfeottm,  0.C,  and  Laweonf  for  the  application  for 
leave  to  iqppeal  from  the  order  of  Ohitty,  J. 

A$l9n,  Q.Cf  and  Chadwyck  BMey,  for  the  defend- 
The  Oomar  (Ooroh  and  Fbt,  L. JJ.)  refused  the  appli* 


Moulton,  Q.C.,  replied. 


The  appeal  from  Kekewldi,  J.,  was  then  heard. 

MouUoUf  Q.O,y  and  Xotoson,  for  the  appellants.— > 
The  eouit  has  Jurisdiction  under  rule  1  of  order  28  to 
sDow  the  amendment  of  the  pleadings  it  they  do  not 
nisethe  true  issue  between  the  parties,  and  such  an 
aaeodment  has  been  allowed,  even  at  the  trial :  Tildee' 
^r  V.  Hatrper,  27  W.  B,  249,  10  Ob.  D.  393.  Here  the 
Viestion  between  the  parties  is  as  to  the  validity  of  the 
drfendanta"  patent,  and  that  is  a  question  which  it  has 
lioantly  been  held  may  be  raiaed :  OJMender  v.  Soyh. 
^e  amendment  ought,  therefore,  to  be  allowed. 


^sfoR,  <?.(?.,  and  Chadwyck  Hedleyp  for  the  defend- 
iftta. — ^Ibe  effeet  of  allowing  this  amendment  would 
9iaef  leallj  be  to  reverse  the  order  of  Ohitty,  J.,  Hrhioh 
W  not  been  appealed  against,  and  which  is  not  appeal- 
lUe  hj  raaaon  m  the  time  limited  for  appealing  having 
^sfiMd.    The  aaMndment  ought  not,  therefor^  to  be 


Our*  adv.  vuU. 


Aug.  6, 1887. — OoTTOK,  L.J.— This  is  an  appeal  from 
a  ref  osal  of  Kekewioh,  J.,  to  give  the  plaintUEs  liberty 
to  introduce  by  amendment  into  their  statement  of  claim 
words  which  would  enable  them  to  contest  the  validity 
of  the  patent  daimed  by  the  defendants.  The  action  is 
brought  under  the  d2nd  section  of  the  Patents,  Deeignp, 
and  Trade-Marks  Act,  1883,  which  enables  anyone  who 
is  threatened  with  proceedings  if  he  uses  a  certain 
invention  to  proceed  by  action  to  restrain  the  issue  of 
such  threats.  In  order  to  establish  his  daim  he  must 
show  that  what  he  is  doing  is  not  an  infringement  of  any 
legal  right  of  the  defendant.  Ohitty,  J.,  on  the  12th  of 
August  last  year,  struck  oat  from  the  statement  of  daim 
seven  words  which  had  been  introduced  by  the  pleader 
questioning  the  validity  of  the  defendants'  patent,  and 
in  consequence  of  the  opinion  lately  expressed  by  this 
court  in  Uhallender  v.  BoyU^  the  plaintifb  moved,  before 
Kekewioh,  J.,  for  liberty  to  amend  their  statement  of 
daim  by  hitroducing  an  allegation  that  the  defendants' 
patent  is  invalid.  They  did  so,  under  ord.  28,  r.  1, 
which  says  that "  the  court  or  a  judge  may.  at  any  stage 
of  the  proceedings,  allow  either  party  to  alter  or  amend 
his  indorsement  or  pleadings  in  such  manner  and  on 
such  terms  as  may  be  Just,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of 
determining  the  red  questions  in  controversy  between 
the  parties.'*  Now  I  do  not  in  any  way  vary  or  depart 
from  the  opinion  I  have  previously  expressed.  The 
point  did  not  como  before  us  in  such  a  form  that  we 
could  finally  dedde  it,  but  after  that  expression  of 
opinion  by  the  Oourt  of  Appeal  it  is  certainly  a  real 
question  between  the  pldntifCs  and  the  defendants  here 
to  be  tried  in  the  action  whether  the  plaintifEs  can  suc- 
cessfully impeach  the  patent  on  which  the  defendants 
are  relying,  and  which  they  say  the  pldntiffs  are  in- 
fringing. I  do  not  go  at  dl  into  any  of  the  questions 
introduced  by  Mr.  Aston  as  to  whether  the  threats  were 
such  threats  as  would  come  within  the  section,  and 
various  other  matters,  but  I  will  only  ded  with  the 
question  whether  this  is  one  of  the  questious  to  be 
decided  between  the  parties.  If  I  thought  that  that 
point  could  not  be  rdsed  in  this  aotion  I  should  say 
that  was  a  ground  for  not  dlowing  the  amendment,  but 
assuming  that  it  can  be  raised  in  such  an  action  as  this, 
what,  then,  is  to  be  done  P  If  it  had  not  been  that  a 
year  ago  Ohitty,  J.,  made  an  order  preventing  the 
plaintifb  from  raising  this  question,  and  the  pldntifls 
acquiesced  in  that  oi^er  for  nearly  a  year,  I  think  the 
oourt,  taking  the  view  whiioh  Bowen,  KJ.,  and  I  ex- 
pressed, though  we  had  not  to  dedde  it,  would  say  that 
it  is  right,  having  regard  to  the  terms  of  this  rule,  that 
the  matter  should  be  introduced  so  as  to  allow  the  ques- 
tion to  be  dedded  between  the  parties.  There  was  an 
origind  motion  before  us  on  Wednesday  for  leave  to 
apped  notwithstanding  the  time  which  had  elapsed  since 
diitty,  J.'s  order  of  the  I2th  of  August,  1886. 

We  refused  that  application,  and  I  have  no  doubt 
that  we  were  right.  Ko  reason  was  shown  for  the  delay 
ih  appeding,  except  that  the  parties  did  not  then 
suftdently  consider  what  the  law  was,  or  were  afrdd  to 
try  the  apped,  which,  of  course,  is  not  a  good  reason. 

The  cAse  now  before  us  U  different.  MThen  by  an 
amendment  the  red  substantid  question  can  be  raised 
between  the  parties,  ought  v^e  to  refuse  to  allow  the 
amendment,  having  regard  to  the  rule  and  to  the 
direction  in  the  Ju£oature  Act  that,  as  far  as  possible, 
in  any  proceeding  all  questions  between  the  parties 
shall  be  dedded,  so  as  to  prevent  mdtiplioity  of  actions. 
I  have  come  to  the  condusion,  and  Bowen,  L.  J.,  agrees 
with  me,  that  it  would  he  better  (if  we  can  do  it  without 
injustice  to  the  defendants)  to  allow  that  amendment  to 
be  inttoduced  rather  than  to  leave  the  plaintiffs  to  the 
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libertj  which  we  gave  them,  on  the  application  for  lea? e 
to  appeal,  of  haring  the  action  diemiMed  withoat  pre- 
judice to  their  right  to  bring  another  action.  Bat  we 
ought  to  see  that  the  defendants  do  not  enfler  an/  loss 
or  expense,  and  we  ought  also  to  eee  that  they  are  not ' 
prejudiced  in  the  way  of  trying  the  question  of  the 
▼alidity  of  the  patent.  They  ought,  therefore,  to  have 
the  same  notice  of  the  objections  to  be  taken,  and  the 
same  right  of  beginning  and  replying  as  they  would 
hsTe  had  if  they  had  brought  an  action  against  the 
plaintiffs  to  restrain  the  violation  of  their  patent.  I  do 
not  see  that  the  defendants  can  be  prejudiced  by  our 
allowing  this  amendment  it  we  give  them  the  costs 
which  have  been  incurred  and  wasted,  and  also  give 
them  such  rights  of  knowing  what  the  objections  are, 
and  of  beginning  and  replying,  as  they  would  hare  if 
an  action  had  been  brought  by  them  for  violation  of 
their  patent.  Therefore  we  think  it  the  right  course  to 
gire  the  plaintiffs  liberty,  on  or  before  Tuesday  next, 
to  introduce,  by  way  of  amendment,  in  their  statement 
of  claim  an  aUegation  that  Spence's  patent  is  invalid, 
on  the  grounds  to  be  mentioned  in  our  order,  the  plaiu- 
tifCs  undertaking  to  allow  the  defendants,  on  tiie  question 
of  v&lidity  of  the  patent,  to  begin  and  have  a  reply. 
Then,  which  I  think  is  the  only  way  of  saving  the 
defendants  from  any  expenses  which  they  ought  not  to 
bear,  we  add  this :  '*  And  order  the  plaintiffB,  if  they  so 
amend,  to  pay  to  the  defendants  their  costs  as  between 
solicitor  and  client  of  this  application  and  all  costs 
incurred  by  the  defendants  and  thrown  away  in  con- 
sequence of  the  amendment  hereby  authorized  not 
having  been  made  on  the  day  after  Ohitty,  J.'s  order  of 
the  12th  of  August,  1886|  including  the  costs  (if  any) 
caused  by  any  adjournment  of  the  action  rendered 
necessary  by  reason  of  the  amendment  being  made  or 
authorised.*'  We  do  not  make  the  order  for  payment 
of  the  costs  as  between  solicitor  and  client  as  an  ad- 
verse order  between  litigants,  but  we  impose  such  pay- 
ment as  a  term  on  which  we  giro  the  plaintifb  the 
liberty  to  amend,  so  as  to  show  that  we  very  much 
discourage  a  party's  waiting,  as  these  plaintiffs  have 
done,  for  such  a  length  of  time,  before  bringing  to  the 
Court  of  Appeal  the  question  whether  they  are  at  liberty 
to  introduce  such  an  amendment.  If  the  plaintiffs  do 
not  avail  themselves  of  this  liberty  to  amend,  the  only 
order  will  be  that  the  appeal  motion  will  be  refused, 
with  costs,  those  costs  being  costs  to  be  taxed  as  between 
party  and  party  in  the  ordinary  way. 

BowBK,  L.J. — ^I  am  of  the  same  opinion. 

FbT|  LJ*.— I  think  that  my  learned  brethren  are  too 
indulgent  to  the  applicants.  I  do  not  for  a  moment 
doubt,  after  their  previous  expression  of  opinion,  that 
the  question  which  is  to  be  raised  by  this  amendment 
is  one  which  would  have  been  proper  to  have  been 
decided  in  the  action  if  it  had  been  properly  raised ; 
but  it  is  to  be  borne  in  mind  that  in  this  case  there  is  a 
subsisting  order  dealing  with  this  particular  point  of 
pleading.  That  order  was  made  more  than  a  twelve- 
month ago,  and  we  hare  held  that  order  not  to  be  the 
subject  of  appeal,  for,  although  a  new  view  of  the  law 
may  have  been  expressed,  no  new  matter  ha^  arisen. 
Under  these  cirouooistanoes  I  do  not  think  it  competent 
to  the  court  to  make  an  amendment  inconsistent  with 
and  reversing  that  order.  I  further  think  that  it  is  in 
the  interests  of  litigants  that  there  should  be  some 
finality  in  orders  of  this  description;  and  where  an 
order  has  been  made,  and  is  no  longer  subject  to  appeal, 
dealing  with  the  mode  of  conducting  the  case,  I  think 
that  it  is  right  that  that  dedsion  should  be  final  as 
between  the  Utigants  in  that  action,  and  that,  therefore, 
we  haTc  done  the  utmost  to  which  the  applicants  are 
f'nfitled,  in  giving  them  leave  to  bring  another  action 
free  from  any  prejudicial  effect  of  their  not  having 
raised  the  point  in  this  action.    The  fact  that  in  this 


very  case,  we  had  before  us  in  the  paper  two  dsTisgi 
two  applications  in  the  same  action  about  the  it«i 
amendment  of   pleadings,    is    an    illastiatioa  of  U 
multiplicity  of  appllcatioas  to  which  this,  as  I  thlsl^ 
laxity  of  practice  is  likely  to  lead.    I  think,  fsite 
although  the  whole  policy  of  the  Jadleatore  Aotsodl 
the  rules  require  the  court  to  allow  all  proper  sad 
ments  to  be  made  to  raise  the  real  question  betvees  i 
parties,  yet  that  it  is  possible  for  the  plaiatiir,  feyl 
want  of  care,  by  hU  delay,  and  by  bis  negligsns^  J 
deprive  himself  of  the   right  of  further  haraiasf 
defendant    by   new  amendments.     I  have  ons  oi 
objection  to  the  order,  whioh  is  this.    I  think  it  ii  ■! 
suitable  than  the  nature  of  things  allows  nsefolly  ts  I 
made ;    and  I  am  apprehensive  that  orders  of  41 
extreme  complexity  wiU  only  lead  to  farther  diflkdl 
in  litigation.    For  these  reasons,  I  need  not  ny* 
willingly,  I  differ  from  the  oonolosion  of  my  Um 
brethren.  j 

Solicitors   for   the   appellants,  G.  P.  PrffcMl 
MarBhaU,  for  G.  B.  Boger$on  dt  Co.,  Liverpool 

Solicitors  for  the  zespondents,  Jaqnea  dfe  Oo. 


From  Q,  B,  Div.  Got.  27 ;  Nov.  2 ;  Defc* 

TEOXAfl  V.  OwBV.  (a.) 

EoBmnent  ^  Bight  of  way^Implied  gnrnt-O^ 
.ward$-^**  Appurtenances.'* 

In  the  cose  of  a  formed  rodd  made  wv  as 
iervient  tenement  to  and  for  the  appareU  sib 
dominant  tenement^  there  is  an  implied  retervtk 
the  right  of  way  on  a  demise  of  the  ioU  of  iAr 
although  ths  eaaemienl  bs  neither  oontinuoia  " 
neeeeeity. 

In  Bueh  a  case  a  etibeequent  demise  of  Ihe 
tenement^  **  together  with  the  appurtenoMes 
theretoy**  will  pass  the  right  of  way. 

Appeal  from  a  divisional  ooart  (Biathev  sod 
JJ.),  refusing  a  new  trial  of  the  action. 

Olemeni  Higgine,  Q.C..  and  «/.  E.  Viwosdt  l« 
appellant.  ^ 

F.  JfarshaU,  for  the  respondent.  4 

The  facts  and  arguments  suiBdentty  appitf  A<*7 
judgment.  ^     ^^ 

Dec.  14.— The  judgment  of  the  Court  {Ud^^\ 
M.R.,  Bewail  and  FaT,  L.  JJ.),  was  read  by  i 

Frt,   L.  J.— This  is  an  action    brought  J**? 
ferenoe  with  a  right  of  way;    and   the  qi^iwj 
whether  the  pUintiff  has  the  right  of  way  «"" 
claims.  ..^ 

The  plaintiff  and  defendant  are  tenants  of  i^ 
farms  in  the  Island  of  Anglesea,  under  Sir  jsm 
BnlUey,  the  plaintUfs  farm  being  known  ss  17* 
and  the  defendant's  farm  as  Caeran.  a 

A  parish  road,  leading  from  Llanrfayddlad  to  «  P 
on  the  coast  known  as  Cemlyn  Bay,  P*"*^^   | 
Caeran,    the   defendant's  farm;   the   P^^^' ^ 
oommnnicates  with  this  highway  by  a  road  ^'^'^ 
the  plans  and  other  evidence  before  as,  we  be^^ 
private  road.    ThU  private  road  joins  the  psn» 
at  a  place  oaUed  the  Old  Bar.    From  a  P»!*J* 
pUintifPs  farm  and  on  this  private  road  ^^r^ 
between  the  homestead  of  Tywian  and  theOW^ 

(a.)  Beported  by  A.  P.  Piroital  Kbit,  Bsq.. 
at-'Law. 
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\iM, known  m  Lou  Oar  GHm,  ruof  we«tw«rd»  and  leads 
fflMtfae  pUdntiiTs  farm  and  the  pilYste  road  to  a  spot 
oa  tke  parish  road  nearer  to  Oemlyn  Bay  than  the  Old 
Btt. 

It  is  therefore  the  nearest  way  from  Tywian  to 
(teilyn  Bay  and  the  parts  thereaboats,  and  besides 
bug  nearer  than  the  prirate  road  it  is  leYel,  whilst  the 
prifsto  road  is  steep  and  hilly.  The  right  of  way 
dsimed  by  the  plaintiff  is  along  this  Lon  Oar  Glai. 

I!iis  lane  is,  we  oonolade  from  the  efidenoe  before  as» 

SB  aodent  lane ;  it  is  418  yards  in  length,  2S  yards 

vids;  for  a  short  distance  on  one  side  near  its  eastern 

ead  the  lane  is  bounded  by  the  plaiotiiTs  land,  bat  with 

tUt  alight  exoeptlon  it  haa  the  defendant's  land  on 

both  aides;  it  is  bounded  by  tart  banks  with  hedges  on 

the  top  for  its  whole  length  ;  it  has  no  communioation 

on  either  aide  with  the  defendant's  land.    The  roadway 

is  SMda  with  cobble  stones,  and  is  partly  grown  over 

with  gnuB.     The  lane  is  a  made  road  perfectly  visible ; 

it  is  a  long  strip  between  two  roads  intersecting  the 

defflidantra  farm,  separated   from  that  farm  on  both 

iMas,  and  only  open  to  the  defendant's  access  at  its 

vartem  end  where  it  joins  the  parish  road ;  it  sabaenres 

BO  aae  for  the  defendant's  farm,  except  so  far  as  it  may 

be  gnoed  bj  hia  cattle,  bat  it  leads  from  the  high  road 

tothepUintiiTa  landand  towards  the  plaintifPs  farm- 

hoQaa,  and  that  is  its  only  visible  purpose  and  reason 

i»i  odatance. 

Bodk  it  the  present  condition  of  the  road,  and  auoh 
ve  ooiadiiAo,from  the  evidence,  has  been  its  condition 
fof  thirty  or  forty  years  before  the  action  was  brooght. 

Ithasfior  many  years  pa^t  been  used  by  the  plaintiff 
MoeoHJan  required,  both  for  himself  and  his  family,  in 
m  to  dmptl  and  elsewhere,  and  by  his  carts  in  bring- 
lV«t  gBavel,  seaweed,  and  guano  from  Oemlyn  Bay ; 
■d  it  haa  from  time  to  time  been  repaired  by  him. 
Ib«e  acta  have  been  done  by  the  plaintiff  without 
Mking  or  receiving  permission  from  the  defendant,  and, 
utaimoMdiately  before  action,  without  interference  on 
Bipatt. 

We  oonolade  from  the  evidence  that  the  user  for 
tkiz^  or  forty  years  past  has  been  in  accordance  with 
tta  modem  uaer  by  the  plaintiff  as  we  have  stated  it. 

Hia  defendant  had  oocapied  hia  farm  prior  to  1873  as 

teast  from  year  to  year.    But  in  that  year  he  accepted 

I  leaae  from  8hr  Biohard  BnlUey  nnder  which  he  now 

Uaa.    By  that  lease  the  landlord  demised  to  the  de- 

tedsnti  aoMngst   other   things,    all  those  tenements 

VDslly  known  by  the  name  of  Oaeran,  containing  by 

limeasorement  305a.  Ir.  24p.,  described  as  then  in  the 

tanare  or  occupation  of  the  defendant.    This  deacription 

via  followed  by  general  words  and  by  reservations  of 

timber,  minee,  and  game.    The  lease  is  ailent  as  to  the 

Itte  in  qoeatlon  and  any  user  thereof,  but  it  is  admitted 

^  the  ^aintiff  that  the  lane  is  comprised  in  the  305a. 

ii.  14p.  of  Oaeran. 

The  plaintiff  had  occupied  his  farm  as  tenant  from 

^tr  ta  year  to  Sir  Bichard  BuUdey  down  to  the  year 

1878,  when  he  accepted  a  leaae  from  his  landlord  under 

vfaieh   he  now  holds.    By  this  instrument  the  lessor 

demised  to  the  plaintiff  the  messuage  known  as  Tywian, 

togsther  with  aU  the  land  and  aU  houses,  buUdings,  and 

■pportaaances  thereto  belonging,  subject  to  reeervations 

of  timber,  mines,  and  game.    This  leaso  contains  no 

other  general  words  than  the  word  appurtenances. 

We  think  it  a  Juat  inference  or  conduaion  from  the 
•Hdeaoe  before  us  that  both  in  1873  and  1878  the  use 
of  the  lane  in  question  was  visibly  neoeeaary  to  the  com- 
fortaOiile  enjoyment  of  the  plaintUfs  farm  in  the  manner 
hi  wbieh  it  was  enjoyed  and  had  been  enjoyed  at  and 
tifoie  tlioee  dates  respeotlvely. 

We  think  farther  that  in  constroing  the  leases  of 
1873  end  1878  we  are  bound  to  attend  to  the  previous 
fleer  of  the  plaintiif  s  and  defendant's  farms  reapectivel  v  : 
BaUy.  Lund,  11  W.  B.  S71, 1  H.  &  a  676. 


The  defendant  Interfered  with  the  plaintiff's  user  of 
the  lane,  and  therefore  this  action  was  brought. 

It  was  tried  before  Hr.  Oommiaaioner  Holntyre  and  a 
jury,  who  found  that  the  plaintiff  wsa  entitled  to  a  right 
of  way  along  the  lane  by  reason  of  user.  Judgoaent 
was  entered  for  the  plaintiff  acoordiugly,  and  from  that 
judgment  this  appeal  is  brought. 

Tbe  main  contention  of  the  appellant  has  been  that, 
even  asauoiing  the  user  as  found  by  the  jury  and  as  we 
have  stated  it,  the  plaintiff  cannot  recover.  The  de- 
fendant has,  in  addition,  raised  certain  contentious  as  to 
the  facts,  in  respect  of  which  we  have  already  stated 
our  conclusions.  The  evidenoe,  in  our  opinion,  amply 
juatiflee  the  verdict  and  judgment,  in  point  of  fact,  if 
they  can  be  ju<9tifled  in  point  of  law. 

The  defendant  has  contended  before  us  that,  accord- 
ing to  the  true  construction  of  the  lease  of  1878,  Sir 
Biohard  Bulldey  thereby  purported  to  demise  to  him  Iion 
Oar  Glas  free  from  all  rights  of  way  in  the  plaintiff ; 
that  the  lessor  was  eatopped  by  this  lease,  and  that  the 
plaintiff,  having  taken  a  subsequent  lease  from  Sir 
Bichard  Bulkley,  is,  like  his  lessor,  estopped  from  deny- 
ing the  defendant's  title  to  the  lane  free  from  any  right 
of  way. 

Tbe  defendant  further  contends  that,  even  if  Sir 
Bichard  Bulkley  was  able  to  grant  a  right  of  way  to  the 
plaintiff  over  Lon  Oar  Glas,  he  did  not  in  fact  grant  it 
by  the  lease  of  1878,  under  which  the  plaintiff  daima, 
and,  consequently,  that  the  plaintiff  has  no  title  to  the 
way  claimed. 

With  regard  to  the  lease  of  1873,  it  is  not  necessary 
to  consider  how  the  matter  would  have  stood  if  the 
lessor  had  himself  been  in  poesession  of  the  plvintifPs 
farm  at  the  date  of  this  lease  to  the  defendant,  for  this 
waa  not  the  case.  On  the  contrary,  at  the  date  in  ques- 
tion the  material  facts  stood  thus ;  the  farm,  now  the 
plaintiff's,  waa  then  in  his  occupation  aa  tenant  from  year 
to  year  under  Sir  Biohard  Bulkley  ;  the  lane  in  question 
was  a  made  and  fenced  road,  aubsisting  visibly  for  the 
convenience  of  the  plaintiff's  farm  and  of  no  use  as  a 
road  to  the  defendant,  it  was,  and  had  been,  openly  used 
by  the  plaintiff  and  hia  predecessors  in  title  for  many 
years,  and  had  been  repaired  by  them;  the  right  of 
using  this  road  constituted  an  easement  of  the  farm 
occupied  by  the  plaintiff,  and  no  demise  could  be  made 
of  the  soil  of  the  lane  free  from  that  right  without 
derogating  from  the  grant  to  the  plaintiff  under  which 
hia  then  subsisting  tenancy  was  constituted.  In  this 
state  of  circumstances  the  presumption  that  the  demise 
in  question  of  Lon  Oar  Glas  was  free  from  any  right  of 
way  is,  in  oar  opinion,  rebutted  by  a  consideration  of 
these  droumstances,  just  as  iu  Doe  cf.  FreUand  v.  Burt^ 
1  T.  B.  701,  the  presumption  that  the  demise  of  a  house 
extended  to  the  centre  of  the  earth  was  rebutted  by  the 
eziatence  at  the  time  of  the  demise  of  the  house  of  an 
earlier  demise  of  a  cellar  by  the  same  lessor,  and  the 
occupation  of  that  cellar  by  a  person  claiming  uuder 
that  demise. 

But  then  it  is  urged  that,  alike  in  implied  reaervations 
and  in  implied  granta,  a  rule  eziata  to  this  effect^  that, 
whilat  sn<&  an  implication  may  arise  in  the  ease  of  ease- 
ments of  necessity  and  oontinuous  easements,  it  cannot 
arise  in  the  case  of  easements  which  are  neither  of 
necessity  nor  continuous,  and  for  this  proposition 
Poldm  V.  Boitard,  14  W.  B.  198,  L.  B.  1  a  B.  166,  is 
dted,  and  many  other  authorities  might  have  been  in« 
voked.  But  on  this  principle,  as  established  by  such 
dedaions,  there  has  been  engrafted  by  other  dedsions 
an  exception  in  the  case  of  a  formed  road  made  over 
an  alleged  servient  tenement  to,  and  for  the  apparent 
use  of,  the  dominant  tenement  (per  Bramwell,  B.,  in 
Langlw  v.  Mtmmond,  16  W.  B.  937,  L.  B.  3  Ex. 
161.  Warn  V.  KeUon,  19  W.  B,  338,  L.  B.  6  Oh.  App. 
166);  and  if  the  exception  ariaea  in  the  caae  of  a  grant, 
we  think  it  oaght  to  arise  in  the  case  of  a  reservation 
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made  to  support  an  eatUer  grants  a«  in  the  pieaent 
ease. 

For  tkeee  reaaona  we  are  of  opinion  that  theleaeeof 
1878  wae»  aooording  to  its  tnie  oonatraotion,  enbject  to 
the  right  of  Way  over  Lon  Oar  Glaa  then  existing  in  the 
plaintiff,  and  that  oonsequently  no  qaestion  of  estoppel 
oan  arise. 

llien  arises  the  qaestion  whether  the  lease  of  1878 
from  Sir  Biohard  BnlUey  to  tiie  plaintiff  eonTeyed  to 
him  the  right  of  way  in  question.  Under  the  oironm- 
stances  of  this  case  as  we  hare  foond  them,  it 
appears  to  us  to  follow  from  the  eases  of  WatU  t.  KtiUon 
and  Kay  ▼.  OxUy,  L.  B.  10  Q.  B.  60,  23  W.  B.  Dig.  261, 
that  the  right  of  way  in  question  would  pass  if  the  lease 
bad  contained  genersl  words  desoriptlYS  of  easements  and 
rights  usually  enjoyed  with  the  demised  hereditaments. 

But  it  was  contended  before  us  that  the  absence  in  the 
lease  of  1878  of  any  other  general  words  than  the  word 
appurtenances  made  an  important  difference,  and  dis- 
tinguished this  case  from  the  earlier  authorities  to  which 
we  hate  referred. 

No  doubt  the  word  appurtenances  is  not  apt  for  the 
creation  of  a  new  right,  and  the  word  appurtenant  is  not 
apt  to  describe  a  right  which  had  never  preriously 
existed,  and  therefore  the  mere  grant  of  all  appurtenances 
or  of  all  ways  appurtenant  to  the  principal  subject  of  the 
gfant  has  been  held  in  many  oases  not  to  create  a  new 
right  of  way  where  the  right  was  not  pre-existing  at  the 
date  of  the  grant.  But  from  as  long  ago  as  the  1st  of 
Philip  and  Mary  {BiU  t.  Grange,  Flow.  170)  the  word 
appurtenances  has  easily  admitted  of  a  secondary  mean- 
ing  and  as  equiralent  in  that  case  to  usually  occupied. 

Here  at  the  date  of  the  lease  of  1878  Lon  Oar  Glas  was 
not  in  the  occupation  of  the  lessor,  but  in  that  of  the  defen- 
dant, and  the  defendant  had,  as  we  hate  held,  acquired 
an  estate  in  it  as  against  which  the  right  of  way  was 
reserved,  and  reserved  for  the  benefit  of  the  land  and 
house  of  the  plaintifl ;  and  under  these  droumstances  we 
think  that  the  right  of  way  did  pass  under  the  word 
appurtenances. 

lUs  oon<du4on  is,  we  think,  aided  by  sufficient  author- 
ity, for  which  pui^ose  it  will  suffice  to  refer  to  the  cases 
of  Hiehohi  t.  Ohamberlain,  Oro.  Jao.  121;  HaU  t. 
Zund;  and  EtMrt  ▼.  Occhrane,  10.  W.  B.  3,  4  Maoq. 
117. 

For  these  reasons  we  hold  the  judgment  appealed 
from  to  be  right,  and  dismiss  this  appeal  with  costs. 

Appeal  dUmiiaed. 

SoUoiton  for  the  ftppeilant^  UUUhomef  Ourrey^  A 
Vmm,  foi  J.  K.  JZ6ftef«s  db  Xaiorie^  Llangeini. 

Solicitors  for  the  lespondent,  FRnfer  A  Oo.,  tot  David 
Oufent  Bangor. 


^rom  Q»  B.  Div.  Aug.  1. 

&f  parte  pAszsiDaB.  (a.) 

DenUit-^lknHM  regUtei^^Qualifioaiion'^Efaiure  of 
name  on  lou  of  qwilifioaiion'-JkidU^  Ad,  1878  (41 
A  42  Vid.  0.  32). 

Where  a  perton  Acts  been  placed  upon  the  dentieta* 
fegieter  kept  wider  the  provieione  of  the  2>entieU  Act, 
1878,  in  reepeet  of  a  qwuifieaUon  vfhich  ?uu  einee  hem 
taken  away,  hie  name  cannot  he  eraeedfrom  the  regieter 
eimply  upon  proqf  of  the  loee  of  eueh  qutdiJieaHon. 

Henoe,  where  a  pereon  had  obtained  a  licence  from  a 
medical  auihority,  and  JUe  name  toa$  placed  upon  the 
deniiete'  regieter  in  reepeet  <^  eueh  qualification,  hie 
name  is  not  lidhle  to  he  eraeed  from  the  regieter  eimply 
upon  proof  that  hie  licence  hoe  been  eanceUed  by  the 
medical  atdhority* 

(a.)  Beported  by  W»  F.  Sabst»  Esq.,  Ba<ristei«at-Law« 


Appeal  from  a  judgment  of  the  Qneen'i  Itaiil 
Dirision  making  absolute  a  rule  for  a  mandavm  dW 
Ing  the  General  Council  of  Medical  Edoeatioa  ' 
Begistration  to  restore  the  applicants  name  is 
renter  of  dentisti  kept  under  the  Dentists  Act,  181 
The  applicant  in  1878  obtained  from  the  Bojall 
lege  of  Surgeons  in  Ireland  a  diploma  in  dentil^, 
as  a  licentiate  of  that  body  his  name  was,  under  id 
6  of  the  Dentists  Act,  1878,  entered  in  the  deri 
register  kept  under  the  provisions  of  that  Act 
Boyal  College  of  burgeons  in  Ireland  gxinted 
diploma  on  the  conditions  that  the  holder  woutf 
seek  to  attract  business  by  advertisbig  etbf 
practiBe  considered  by  the  college  to  be  nnbeeoa 
and  that  the  diploma  would  be  cancelled  oo  its  \ 
proved  to  the  satisfaction  of  president  and  coonoQ 
he  had  done  so. 

In  1885  the  Boyal  College  of  Surgeons  in  Itdiad^ 
celled  the  diploma  on  the  ground  that  the  sppUonll 
advertised  for  business,  and,  upon  reeeivbgBottf 
the  fact  ttat    the  diploma  had  been  eaneelb^ 
General  Council  of  Medical  Education  and  B^gMai 
erased  his  name  from  the  dentists'  register.         ^ 
The  Divisional  Court  (Mathew  and  A.  L.  8bA|  W 
having  made   the  rule  for  a  mandamui  Mili 
above,  the  general  council  appealed.  ^^ 

The  Dentists  Act,  1878,  s.  2,  provides  thak'HW 
authorities"  mean  the  bodies  and  univenitiK  v 
choose  members  of  the  general  council. 

Section  3. — A  person  shall  not  be  entitled  to 
use  the  name  or  title  of  '*  dentist,"    • 
'*  dental  practitioner/'  or  any  name,  titls, 
description  implying  that  he  is  registered 
Act,  or  that  he  is  a  person  specially  qualifledto 
dentistry,  unless  he  is  registered  under  this  Act 
Section  6.-— Any  person  who  (a)  !•  a  lioa 
dental  surgery    or  dentistry  of    any   of  the 
authorities,  or  {b)  Is  entitled,  aa  hereinafter 
to  be  registered  as  a  foreign  or  oolonial  dentist, 
at  the  passing  of  this  Act  b<md  fide  engsged 
practise  of  dentistry  or  dental  surgery,  either  le^ 
or  in  conjunction  with  the  practise  of  medidne, 
or  pharmaoy,  shall  be  entitied  to  be  registered 
this  Act. 

Section  7.— Where  a  person  entitled  to  be 
under  this  Act  produces  or  sends  to  the  gfloenl^ 
trar  the  document  conferring  or  evidencing  Ui 
or  qualifloation,  with  a  statement  of  his 
address,  and  the  other  particulars,  if  any, 
registration,  and*  pays  the  registration  fee,  be 
registered  in  the  dentists'  register. 

Section  ll.-^l)  A  register  shall  be  Inift 
general  registrar  to  be  styled  the  dentists*  re^ 
that  register  shall  (a)  contain  in  one  alphi ' 
United  Kingdom  dentists— that  is  to  saj 
contain  in  a  separate  alphabetical  list  all  _ 
dentists  as  are  registered  in  pursuance  of  this  A»i 
(c)   contain  in  a  separate  alphabetical  Uit  dlj 
foreign  dentists  as  are  registered  in  pursnssM^ 
Act    (2)  The  dentists*  register  shell    .    .   • 
description  and  date  of  the  qualification  in 
which  the  persons  are  registered,  Ac    (3)  1^ 
council  shall  cause  a  oorreot  copy  of  the  dentists 
to  be  from  time  to  time  and  at  least  once  a  pet 
under  their  direction.    ... 

Section    12.— (1)  The  general  registiar  shsU 
time  to  time  insert  in  the  dentists*  registsr  any 
tion  which  may  come  to  his  knowledge  in  the  ~ 
address  of    any  person  registered.     W  ^ 
registrar  shall  erase  from  the  dentists'  registsr  tbe 
of   every  deceased  person.    (3)  The   general  x«l 
may  erase  from  the  dentists'  register  the  ram 
person   Who  has  ceased  to  praotiee,  bat  not  (t 
hereinafter  piorided)  without  tbe  oonssot  of  tfesf 
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OovBT  or  Atpbal. 


M^  id«-— Tbo  goMnl  oooncil  Bhall  oaoM  to  be 
^■i  Ami  the    dontifU'  regietav   anj  aatiy  whioh 
1^  bM  ioooneotlj  or  fmadolenftlj  made.     Where 
ngiatend    ia   the    dentiats'  register    hae, 
bn  or   after  the    paHing  of   thia   Aot,  or 
ibrfon or  after  ho  ia  so  xegiiiered,  been  ooiiTioted 
r  io  hir  Majee^o  domiaiona  or  eleewhere  of  an 
I  lUoh,  if  oonunitted  ia  Boglaod,  woold  be  a 
f  QcmhdimeaBoiiry  or  beea  goilty  of  any  infftmoas 
VMefal  oondaat  in  a  proleMionai  retpeot,  that 
iMlbeUaUotohafehiaaame  eraaed  from  the 
The  geaeral  aoimoil  may    •    •    .    oaue  in- 
III  bi  Bide  into  the  oaae  of  a  perion  alleged  to  be 
b^km  his  nama  eraaed  under  this  eeetion.    •   .    • 
fmmmmd  item  the  xegiater  in  porananoe  of  thia 
ivMabo  be  eraaed  from  the  Utt  of  Uoentiatee 
vmm^sif  or  dentiatiy  of  the  medieal  authority 
^  Ji*jlfceMl>  peaon  ia  a  Uoaatiate. 
.  Alfa  1&— The  general  ooonoU  8haU»  for  Ae  pnr- 

CrtcnnUDg  in  any  eaae  the  powera  of  eraaing 
■A  if  tMtodng  to,  the  dentiatB'  register  the 
«MMi  a  panoQ  or  an  entry,  aaovtain  the  facte  of  saoh 
MM  tya  toomlttee  of  their  own  body,  not  exoeeding 
lpifaiiwhei,0t  whom  the  quorom  shall  be  not  less 
yattas^tais  report  of  theoommittee  shall  be  oon- 
*w»«stothifwt8  for  the  poxpose  of  the  exercise  of 
;    '■••ad|»«B|)y  the  general  ooonoil. 

^■•^fi  Q.O.,  and  MtUr  Mackenzie,  for  the  ap. 

"■"^-Xaqng  a  register  under  section  11  means 

":  •  comet  register.     There  are  certain  oaaea 

*  ^JfitlUDs  12  and  13  in  whioh  the  name  can 

f  ftoa  ibe  register.    But  the  oooncil  most  haye 

Pvfraw  fa)  erase  the  name  of  a  person  who  has 

^ffifiatioo,  the  power  being  implied  from  the 

•"»  w  bep  a  correct  register.    The  applicant,  if 

«  goee,  may  practise  ia  Dublin,  though 

list  been  taken  away. 

r  Q.O.,  end  ZyiMi,  for  the  Applicant^  were  not 


J  lLR.»In  this  case  the  applicant  was,  in 
ftlMntfste  of  the  Royal  College  of  Surgeons  in 
b«d  in  respect  of  that  qualification  applied  to 
upon  the  register  kept  under  theDendsts 
Since  that  time,  in  consequence  of  a  breach 
[MertaUng  entered  into  by  him  with  the  Boyal 
^<f  Suigeons  in  Ireland,  that  body  cancelled  his 
\  ttd  upon  that  being  brought  to  the  notice 
/  ieoarsl  council   they,    for  that  reason  alone, 
Ui  name  from    the    dentists'  register  without 
er  the  provisions  of  flections  13  and  15  of  the 
t  Aat,  1878.    The  question  before  us  is  whether 
Justified    in   so  doing,  and  that  question 
Qpon  the  proTisions  of  the  Dentists  Act,  1878. 
8  deals  with  the  case  of  a  person  who  is  to  be 
I  the  register.    "  To  be  registered  "  means  to  be 
lipon  the  register.    That  seems  to  me  to  be  the 
^  «esning  of  that  section.     The  profisions  of 
7  seem  to  me  to  show  that  that  is  so.     It 
f  the  qualified  person  who  "pays  the  registra- 
*  being  entitled  to  be  registered.    That  means 
lot  one  fee  on  registration,  not  payment  of  an 
J)bs,  and  seems  to  me  to  show  that  section  6 
Vb  the  time  of  putting  the  name  on  the  register. 
Jk  the  true  construction  of  the  section,  it  gets 
'tlie  meaning  sought  to  be  placed    on    section 
[\  1st  sub-section  of  section  11  must  refer  to  the 
L  the  person  is  placed  upon  the  register.    The 
refers  to  the  description  and  date  of  the 
of  the  registered  persons  in  respect  of 
Mbi^  are  registered.   The  3rd  sub-section  is  clearly 
2^  in  any  view  of  the  case,  because  names  may  be 
^tiom  the  regiater  under  the  proTisions  of  sections 
,|[lJ>,aaAotiMraa]nesmay  beadded  toit.     dp  to 
^  is  no  piofiilo&  for  daaUag  with  fho  nf^ltUat 


except  with  regard  to  the  original  entry  of  names  in  it. 
Section  IS,  however,  deals  with  the  power  of  erasing 
from  the  register  the  names  of  deceased  persons  and 
persons  who  have  ceased  to  practise.    Section  18  deals 
also  with  erasures  from  the  register,  giving  the  general 
council  power  of  erasing  the  names  of  registered  persons 
in  certain  spedfled  instances.    The  general  oouncil  are 
to  "canse  inquiry  to  be  made  Into  the  case  of  a  person 
alleged  to  be  liable  to  have  his  name  erased  under  this 
section."    They  are  to  exercise  that  power  of  erasure 
under  the  provisions  of  section  15.    The  provisions  of 
thoee  two  sections  seem  to  me  oondnsive  to  show  that  the 
power  of  erasure  oonf erred  upon  the  general  counoil  is  a 
Judicial  power,  and  is  confined  to  those  matters  into 
which  the  council  can  make  inquiry— namely,  where  the 
case  comes  within  section  13.    The  power  of  erasure 
conferred  by  section  13  is  different  from  the  power  con- 
ferred by  section  IS,  whioh  is  in  the  nature  of  a  minis- 
terial  power.    I  do  not  mean  in  any  way  to  say  that  the 
local  medical  authority  may  not,  by  reason  of  the  breach 
of  the  condition  upon  which  they  granted  the  licence, 
strike  the  name  off  their  register ;  but  I  do  say  that 
the  mere  fact  that  the  applicant's  name  has  been  struck 
off  the  local  register  by  reason  of  such  a  breach  does  not 
of  itself  entitle  the  general  oouncil  to  strike  his  name  off 
their  register  without  due  inquiry  under  sections  13  and 
15.    The  Dentists  Act,  1878,    instituted  the  dentists' 
register,  and  accordingly  the  well-known  principle  of 
law  is  applicable— that  when  a  statute  institutes  a  new 
state  of    things,  the    powers    of    dealing   with    that 
state  of  things  must  be  looked  for  solely  within  the  four 
comers  of   the   statute.     Therefore,   everything   with 
respect  to  this  new  register  must  be  found  iu  the  statute 
itsdf.    Though  I  have  arrived  at  this  conclusion,  I  must 
add  that  it  the  general  council  think  that  the  breach  of 
the  condition  under  which  the  licence  in  Ireland  was 
obtained  is  disgraceful  conduct  in  a  professional  respect 
within  the  meaning  of  section  13,  and  I  am  myself 
inclined  to  think  that  such  may,  under  certain  circum- 
stances, be  the  case,  then  I  think  that  they  would  have 
the  power,  after  due  inquiry,  of  erasing  the  name  from 
the  register.    This  mandamue  must  go,  but  the  fact  of 
its  going  does  not  take  away  from  the  general  council 
their  power  to  exerdse  jurisdiction  under  sections  13 
and  15  of  the  Dentists  Act,  1878. 

LmDLXT,  LJ.— -Thia  case  is  one  of  great  importance  ' 
because  we   have    come   to  the  conclusion   that   the 
general  ooundl  have  no  power  to  remove  a  name  from 
their  Teglster  simply  on  the  ground  that  the  name  has 
been  removed  from  the  register  of  the  local  mediosl 
authority,  without  exercising  the  powers  conferred  upon 
them  by  sections    13  And  15,  the  registered  person's 
qualification,  in  respect  of  which  he  was  placed  upon  the 
dentists'  register,  having  been  derived  from  the  fact  of 
his  being  on  the  local  register.    Whether  it  is  accidental 
or  not,  this  Act  of  1878  differs  from  the  Medical  Act, 
1858,  the  power  of  eraanre  being  more  limited  in  the 
Act  of  1878,  and  the  consequence  is  that  the   local 
bodies  have  less  control  over  dentisto  than  over  medical 
men.    This  queetion  tuma  upon  the  Act  itself.    Section 
6  seems  to  me  to  refer  to  the  original  entry  of  the 
name  in  the  register,  and  this  view  is  borne  out  by 
section  7.    There  are  certain  provisions  which  relate  to 
the  puttfaig  of  names  on  the  register,  and  there  are 
certain  provisions  contained  in  sections  12,  13,  and  15 
which    relate    to    the   removal   of    names   from    the 
register.     There  is  no  provision   which   enables    the 
general  counoil  to  remove  a  name  from  the  register 
simply  because  the  name  has  been  removsd  from  the 
local  register.    This  applicant  is  entitled  to  have  his 
name  restored  to  the  dentists'  register  without  prejudice 
to  an  inquiry  by  the  general  counoil,  if  they  think  fit,  as 
to  whether  his  case  comes  within  section  13. 

LonSy  L.J.«-*In  my  opinion  It  ir  not  sofBdent  td  en* 
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title  the  general  connoil  to  erase  the  applicant's  name 
from  the  dentists'  register  that  he  has  lost  the  qoalifl- 
oation  by  means  of  which  he  was  placed  upon  the 
register.  I  am,  howerer,  dearly  of  opinion  that  it  is 
now  open  to  the  general  oonnoil  to  take  proceedings 
nnder  sections  18  and  15,  and  if  the  case  is  made  out 
against  the  applicant  under  section  13  to  erase  his 
name.  I  wHl  only  add  that,  if  upon  due  inquiry  they 
coma  to  the  conclusion  that  he  has  wilfully  and 
deliberately  acted  contrary  to  the  condition  imposed 
upon  him  when  he  obtained  his  diploma,  his  conduct 
would  come  within  the  words  *' disgiaesfol  conduct  in  a 
professional  respect." 

Appeal  dismiiHd. 

8k>lioiton  for   the  appellants,    Warren,  Gardner,  <ft 
MurUm. 

Solicitor  for  the  respondent,  B.  Calkin  Lewie, 


Ail)  Cotttt  of  W)Mitt. 

Ohan.DiT.1  ..     .„ 

Kay,  J.    r  March  2. 

In  re  Ezceafge  Dbapebt  Oo.  (Ldoibd).  (a.) 

Ownpany — Winding  up'^DieiribuUan  of  eurplue  aeteU 
-^Sharee  fully  and  varily  paid  up-^Provieo  in 
arUelee  for  iniereti  on  balance. 

Certain  eharte  in  a  company  were  aUoUed  ae  fully 
paid  up,  and  the  artidee  of  aeeodaUon  provided  that  the 
holders  of  theee  shares  sTwidd  he  ewHUed  to  interest  upon 
such  amount  of  the  nominal  value  of  these  shares  as 
should  be  equal  to  the  amount  for  the  time  being  not 
called  up  on  the  ordinary  shares.  The  amount  due  on 
the  latter  sharee  was  not  edUed  up  in  fuU,  The  com- 
pany  went  into  liquidation,  and,  after  paying  ite  debts 
and  liabilitiee  and  repaying  to  the  dbove  sharenolders  the 
excess  in  value  of  their  shares  over  the  ordinary  shares^ 
there  remained  a  itsrplue  dietributable  among  the  share- 
holders. 

Held,  thai,  under  the  above  provieo,  the  holders  of  the 
fully  paid-up  sharee  were  entiHed  to  intereet  on  the 
amiount  repaid  to  them,  to  be  ealeulmted  from  the  date  of 
the  commencement  of  the  winding  up  to  the  date  of  tJie 
repayment. 

Motion. 

The  company  was  incorporate  in  1872  for  the  pur- 
pose of  taking  oter  and  working  a  drapery  establishment 
in  Sheffield,  the  nominal  capital  being  £45,000  in  4,500 
•bares  of  £10  each.  The  articles  of  association  set  out 
an  agreement,  made  on  the  1st  of  August,  1871,  between 
the  Tendore  and  the  promoters  of  the  company,  by 
which,  after  proTlslons  that  the  promoters  should  form  a 
company  under  the  aboTC  name  for  purchasing  the 
Tenders'  business,  and  that  the  Tenders  should  sdl  to 
the  company  their  business  premises  and  goodwill,  it 
was  agreed  (clause  8)  that  the  total  price  to  be  paid  by 
the  company  to  the  Tenders  shonld  be  £20,500,  payable 
(clause  10)  as  to  £15,000  by  the  issue  of  1,500  fully 
paid-up  shares,  and  as  to  the  residue  by  a  first  instal- 
ment of  £5,000  in  cash,  and  the  remainder  by  three 
equal  instalments  to  be  respeotiTely  seoored  1^  Mils 
drawn  by  the  Tenders  upon,  and  accepted  by,  the  com- 
pany, the  whole  of  the  unpaid  purchase-money  to  carry 
interest  at  fiTe  per  cent,  per  annum. 

Clause  11  proTided  that  the  1,600  shares  to  be  allotted 
to  the  Tenders  should  be  called  aad  marked  as  *'  Tenders* 

(a.)  Beported  by  H.  F.  Axinaos,  Esq.,  Baizister^t-Law 


shares,"  and  that  "the  Tendoia  or  other  the hQUMMl 
these  shares  shall  be  entitled  to  diridoids  upon  aoaii 
thereof  as  shall  be  equal  to  (be  amoont  whidi  (aim 
time  being  shall  be  paid  up  upon  the  ordiosiy  ihini 
the  company,  and  shall  be  entitled  also  to  intereiti 
<he  rate  of  Atc  per  cent,  per  annum  upon  siuh  sinoa 
the  nominal  Talue  of  the  said  shares  called 'v«b 
shares '  as  shall  be  equal  to  the  amomit  for  thi 
being  not  called  up  upon  the  said  ordinary  shsm.' 

Clause  12  proTided  that  the  1,500  sharei 
divided  between  the  tenders  indifidually  as  fhcj 
direct,  and  that  the  "diTidends"  on  snob  ahim 
the  "interest"  for  the  time  being  payaUs  in 
thereof  under  clause  11  should  not  be  paysbiei^ 
first  fi?e  years,  "  unless  and  until  the  holden  rf 
other  or  ordinary  shares  in  the  company  shall 
ceiTcd  a  difidend  equal  to  £10  per  cent,  in  esobxHIv 
the  said  term  of  five  years  on  their  paid-up  oipU 
the  time  being." 

Article  4  of  the  artides  of 

agreement,  and  article  20  empowered  the         

receiTe  from  any  member  all  or  any  part  of  tti  M 
unpaid  upon  any  share  or  shares  held  bj  Ui  ^9^ 
the  sums  actually  called  for,  and  upon  the 
ceiTed  in  advance  to  allow  interest  at  bqqI 
times  as  they  and  the  member  paying  in  adiM 
agree  upon. 

Of  the  4,500  £10  shares  oonstituthig  the  o^id^ 
company,  the  1,500  vendors'  shares  were  dolj  lU 
fally  paid  up  pursuant  to  the  agreement,  asdW 
maining  8,000  shares  were  issued  to  the  paUio,  W 
£7  per  share  was  called  up  thereon. 

In  1887  rewlutions  were  passed  for  the 
winding  up  of  the  company,  and  a  liquidstors 
pointed.    The  liquidator  realized   all  the  aiMti 
company,  and,  after  making  due  profinon  to 
debts  and  liabilities  and  the  expenses  of  tiie 
there  remained  a  considerable  surplus  for 
among   the   shareholders.     Oat   of  this 
liquidators  returned  to  the  holders  of  Tendon' 
sum  of  £3  per  share,  thus  reducing  the  amount 
upon  those  shares  to  £7  per  share,  the  amoont ' 
upon  the  ordinary  shares. 

Under  the  profisions  of  dause  11  of  the 
interest  at  fiTe  per  cent,  per  annum  up  to  the 
April,  1887,  the  date  of  the  commencement  of ' 
up,  had  been  paid  to  the  holders  of  Tendoo* 
respect  of  the  £8  paid  up  upon  their  sharee 
amount  called  up  upon  the  ordinary  shares.  T!^ 
tion  then  arose  as  to  whether  the  ownenol 
sharee  were  entitled  to  a  further  payment  o< 
terest  from  the  commencement  of  the  windiof  9< 
date  of  the  refunding  to  them  of  the  £3  P^.'^f^tygf 

tribution  of  the  surplus  assets  of  the  eoBgyj^g 
holders  of  the  1,600  Tendors'  shares  upoa«W^ 
full  snm  of  £10  was  credited  as  paid,  weie  j^ 
(after  receiTing  £3  per  share  upon  each  of  tbiff^ 
with  interest  thereon  to  the  13th  of  April,  1887],  ^ 
any  repayment  was  made  in  respect  of  the  <'^|'2 
of  the  company,  upon  which  £7  only  was  enw^ 
paid,  to  be  paid  interest  on  the  said  sum  of  ]^^ 
per  cent,  per  annum  from  the  I3th  of  April,  188|i 
payment  of  the  said  sum  of  £3  per  share,  or  a^uui 
and  what  period." 

Theobald,  in  support  of  the  dain,  ^^"^Si 
MarUn,  11  L.  B.  Ir.  371,  32  W.  B.  Dig.  ^^^^ 
held  that,  under  a  danse  in  the  artidei  <>"  ^ 
proTiding  that  sums  paid  on  shares  in  ■^^»»^g  , 
were  to  cany  interest,  such  Intsrest  was  leoowiw" 
debt  against  the  assets  of  the  company. 

Femon  JL  0mUh,  for  the  holden  of  oidtatfy* 


question  was  raised  upon  a  motion  by  ^VSH 
asking «"  that  it  might  be  determined  whether  iB"|f^i 
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i  that  the  daim  iiiToWad  the  pref  ereaoe  of  one 
Mt  of  aharahdlden  over  the  others. 

Kat,  J.— -For  the  purpose  of  the  present  application 
I  Buxst  treat  the  llth  daase  of  the  agreement  as  being  a 
bhidiDg    olaose,   and    the  question   i\    what    is    the 
■caning  of  it  f    It  is  a  proTltion  that  certain  persons 
who  haTo  paid  np  the  foil  iSlO  a  share,  the  ordinary 
rharea  not  baying  been  paid  up  in  foil,  shall  reoeiTe,  in 
rf«peet  of  the  amount  which  they  hare  paid  beyond  the 
oidlnary  shareholders,  interest,  the  interest  being  giren 
io  theae  terms — [His  lordship  read  the  llth  clause  and 
prc«seded : — ]   Primd  facie  that  means  that  the  amount 
paid  up  on  the  vendors'  shares  beyond  the  amoont  paid 
on  the  ordinary  shares  shall  be  treated  as  an  adTanoe  to 
the  odmpanj.  carrying  interest  at  five  per  cent.  What  has 
happened  ia  that  the  company  hiss  been  wound  up,  and 
m\\  the  ordinary  creditors  have  been  paid.    I  quite  agree 
that  DO  sifaareholder  could  come  and  say  *'  I  will  prote 
for  iBtezeet  In  competition  with  and  as  against  ordinar]^ 
ootside  creditors.**    The  law  of  partnership,  which  hak 
keen  adopted  in  the  winding  up  of  companies,  is  against 
that ;  bat  then,  the  creditors  having  been  paid,  the  duty 
of  the  court  is  to  adjust  the  rights  of  the  various  oon- 
tfjbutoriea  among  themselves.    Now  it  appears  that  the 
ereditars  haTO  been  paid,  and  that  there  is  a  surplus  of 
assets,  which  surplus  it  is  proposed  to  apply,  first,  in 
paying  \mdk  to  the  advanced  shareholders,  as  I  will  call 
tbem,  the  amount  advanced  beyond  the  sum  paid  on  the 
ordinary  shsra.     The  question  is  whether  the  payment 
b«cik  of  tile  13  per  share  will  put  the  advanced  share- 
holders 00  an  equality  with  the  ordinary  shareholders. 
Having  regard  to  the  contract,  if  the  advanced  share- 
hnldeis  receive   tMck  nothing    but   their  capital,  that 
viO  Iff  no  means  put  them  on  an   equality  with  the 
offinaiy  sharf»holders.    If  the  meaning  of  the  agreement 
VM  to  put  all  the  shareholders  on  an  equality,  it  is  the 
daCy  of  the  onnrf,  in  dealing  with  the  surplus  assets,  to 
e\Try  out  that  agreement,  and  as  far  as  porsible   to 
pmerve  and  effectuate  that  equality.     I  do  not  see  how 
tkt  can  be  done  except  by  paying  back  to  the  advanced 
liureholdera  the  £3  capital,  and  then  allowing  the  sharc- 
bolders,  ont  of  any  money  that  remains,  interest  at  five 
pet  eent.  on  the  capital  so  paid  back,  from  the  date  of  the 
CMDeneement  of  the  winding  up  up  to  the  date  of  the 
p^flftsnt  back.     When  that  has  been  done  all  the  share- 
hddsia  will  be  on  exactly  the  same  basis.    Whatever 
iMsfei  remain  will  then  be  distributed  part  pa$iu  among 
■Q  the  shareholders. 

Order  accordingly. 

SaUeltors,  PaUieon^  ^Wf  ^  ^o-t  'or  Broomheadt 
Wifktman^  A  Moore,  Sheifisld ;  Fritehard  dt  8on$,  for 
WAeUr  db  Q^mring,  Sheffield. 


In  re  Hobbs. 
HoBBS  V.  Wade*  (a.) 

SiaiuU  of  Ltmitaiiont — Beeeipi  of  rente  by  father  ae 
latUfffor  infant  ion— 3  i;  4  Will.  4,  c.  27,  ».  12, 

A  /aihar  and  hie  wife  were  entitled  ae  tenante  in 
remmon  in  fee  to  gavelkind  land.  The  wife  died  in 
ifay,  1870,  leaving  two  eons,  Bamuel  and  John.  At  the 
time  of  hie  mtther'e  death  John  wae  an  infant  Be 
eMained  twtntff-one  in  1877,  and  died  in  May,  1884. 
Om  the  mother'e  death  her  moiety  deecended  to  her  two 
•me  a»  her  co^heire,  according  to  the  cuelom  of  gavel" 
ktnf,  setbfeel  to  the  right  of  the  father  to  a  moiety  of  the 
rtnto  90  long  a$  he  remained  a  widower.    On  the  death 

^)  Baported  by  6.  S.  Jvfxbt,  Biq.,  fiarri8ter-at*Law. 


of  the  mother  the  father  entered  into  receipt  of  the  whole 
of  the  rente  of  her  m/oidy  wtthovX  accounting  to  hie  eone 
or  making  any  aehnowUdgment  in  writing  of  their  title 
for  rMfre  than  twelve  yeare.  In  February,  1884 ,  the 
father  married  again.    He  died  in  November,  1884. 

Beld,  that,  ae  to  the  one»eighth  of  the  property  to 
which  John  became  entitled  in  poeteeeioa  on  the  death  of 
hie  mother,  the  father  muet  be  preeumed  to  have  entered 
into  receipt  of  the  rente  ae  baUifffor  hie  infant  eon,  and 
that,  eoneequenUy,  the  title  of  John  wae  not  barred  by 
eection  12  of  the  ActZA^  Will.  4,  c.  27. 

B\d  held,  that,  ae  to  SamueTe  own  one-eighth,  the 
came  preeumption  did  not  ariee,  and  that,  ae  there  wa9 
no  evidence  that  the  fatJ^er  had  received  the  rente  a$ 
agent  for  Samuel,  or  had,  be/ore  the  expiration  of  twilve 
yeare,  aeknowledgei  hie  tide  in  writing  or  accounted  to 
him  for  the  rente,  SamueVe  title  to  that  one^eighth  wii 
barred  by  the  etatute. 

Adjourned  summons. 

This  was  an  action  for  the  administration  of  the 
eststd  and  the  execution  of  the  trusts  of  the  will 
of  Samuel  Hobbe,  who  died  on  the  19th  of  November, 
1884.  In  answer  to  the  inquiriee  directed  by  the  Judg- 
ment at  the  trial  of  the  aetion  the  chief  clerk  found  that 
the  testator's  real  estate  at  the  time  of  his  death  con- 
sisted of  {inter  alia)  (1)  an  undivided  moiety  of  about 
twenty-eight  acres  of  freehold  land  of  gavelkind  tenure, 
called  The  Salts  situate,  at  Whitstable,  in  Kent ;  (5)  one- 
fourth  part  of  the  land  comprised  in  item  (1),  which  is 
claimed  by  his  son,  Samuel  Hobbs,  the  younger. 

The  testator  and  his  wife.  Sarah  Hobbs,  were  entitled 
to  the  land  called  The  Salts  in  equal  undivided  moieties, 
as  tenants  in  common  in  fee. 

Sarah  Hobbs  diel  intestate  on  the  9th  of  May,  1870, 
leaving  two  sons  surviving  her — viz.,  Samuel  Hobbs,  the 
younger,  and  John  Hobbs.  At  the  time  of  her  death 
Samuel  was  more  than  twenty -one  years  of  age,  but 
Jjhn  was  an  infant.  By  the  custom  of  gavelkind  the 
moiety  to  which  the  mother  was  entitled  descended  to 
hex  two  sons  as  tenants  in  common  in  fee,  in  equal  un- 
divided moieties,  subject  to  the  right  of  her  husband  to 
receive  a  moiety  of  the  rents  of  her  moiety  so  long  as  he 
should  remain  a  widower. 

On  the  death  of  his  wife  the  testator  entered  into  the 
receipt  of  the  whole  of  the  rents  of  her  moiety,  and 
remained  in  possenlon  until  the  24th  of  June,  1884, 
without  accounting  to  either  of  his  two  sons. 

On  the  29th  of  February,  1884,  the  testator  married 
again,  whereupon  his  right  to  receive  a  moiety  of  the 
rents  of  his  first  wife's  moiety  oeased. 

In  1877  the  son  John  attained  twenty- one,  and  in  Hay, 
1884,  he  died  intestate,  and  his  interest  in  the  property 
descended  to  his  brother  Samuel,  as  the  heir,  aocording  to 
the  custom  of  gavelkind,  of  the  mother. 

The  question  (which  was  raised  by  a  summons  to  vary 
the  chief  clerk's  certificate  with  regard  to  item  5)  was 
whether  the  title  of  Samuel,  the  son,  to  the  moiety  of  hit 
mother's  moiety,  the  rents  of  which  the  testator  was  not 
entitled  to  receive  until  his  second  marriage,  or  any  part 
thereof,  was  barred  by  the  Statute  of  Limitations,  by 
reason  of  his  father's  receipt  of  the  rents  for  more  than 
twelve  years  after  the  death  of  the  mother.  The  testa- 
tor had  never  during  that  period  given  any  acknowledg- 
ment in  writing  of  the  title  of  either  of  h!s  sons,  or 
accounted  to  either  of  them  for  his  share  of  the  rent). 
There  was  evidence  that  in  1879  the  testator  had  made, 
to  a  solicitor  who  had  been  inatruoted  by  the  son  John 
to  claim  from  his  father  the  share  of  the  rents  to  which 
John  was  entitled  since  the  death  of  his  mother,  verbal 
admiisions  of  the  right  of  the  two  sdns  respectif  ely  to  one- 
halt  of  their  mother's  moiety  of  the  land.  There  was  also 
evidence  that  in  1884^  before  his  fathers  death,  Samuel, 
the  son,  had  given  notice  to  the  tenant  of  the  property 
not  to  pay  the  rent  to  anyone  bat  himself,  and  that,  in 
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ooBfequenoe  of  this  ciaha,  the  testatoi^s  solicitor,  t^  hit 
direotioBi,  had  aeoonnted  to  bif  ion  Samiiel  for  the  rent 
due  in  Jnne,  1884,  and  had  paid  him  a  anm  of  £1  88.  9d. 
ae  being  hie  one-f6urth  of  the  reeidae  of  the  rent  after 
payment  of  the  interest  on  a  mortgage  aiteoting  the 
whole  property.  The  solicitor  at  the  same  time  retslned 
a  similar  sum  of  £1  8s.  9d.,  as  representing  the  one* 
fourth  of  the  rent  belonging  to  John,  in  part  satisfac- 
tion of  a  charge  which  he  had  created  in  faTonr  of  the 
BoUcitor. 

Mulligan,  for  the  summons. — With  regard  to  the 
one- eighth  to  which  John  became  entitled  in  possession 
on  the  death  of  his  mother,  the  father  must  be  taken 
to  have  entered  into  the  receipt  of  the  rente  as  his  son*s 
bailiff,  and  his  character  of  bailiff  did  not  ceaee  when  the 
son  attained  twenty-one :  Thoma»  y.  TTiomaa,  4  W.  B« 
135,  2  K.  &  J.  79,  83 ;  Wall  t.  Stanwick,  35  W.  R.  701, 
34  Cb.  D.  763.  The  statute  did  not,  therefore,  as  re- 
gards John's  one -eighth,  commence  to  ran  until  he 
attained  twenty-one  in  1877. 

As  to  Samuel's  own  one-eighth  the  endence  shows 
that  the  testator  was  really  in  receipt  of  rents  as  his 
agent.  The  onus  is  on  the  other  side  to  show  that 
Samuel  made  a  gift  of  his  share  of  the  rents  to  his 
father  :  Hoghion  t.  Hoghton,  15  BeaY.  278. 

C.  T.  Miiehdl,  for  the  defendants.— Both  in  ThomaB 
T.  Thomas  and  WoUl  ▼•  Sianwick  the  father,  who  had 
entered  into  possession,  could  not  have  taken  possession 
in  any  other  character  than  that  of  bailiff  to  the 
infant.  He  had  no  right  of  his  own.  These  oases  are, 
therefore,  distinguishable  from  the  present.  At  any 
rate,  they  do  not  apply  to  Samuel's  one-eighth,  and  there 
is  nothing  to  shew  that  the  testator  received  Samuel's  share 
of  the  rents  as  his  bailiff  or  agent.  An  acknowledgment 
by  an  agent  is  not  enough :  Zey  t  PtUr,  6  W.  B.  437, 
3  H.  &  N.  101.  Payment  of  rent  after  the  statutory 
period  has  expired  does  not  prevent  the  statute  apply* 
ing :  Saunders  v.  Saunders,  29  W.  B.  413,  30  Ibid, 
Dig.  117, 19  Oh.  D.  878. 

Mulligan  replied. 

NoBTB,  J.  (after  stating  the  facts),  continued.-^There 
is  no  question  as  to  the  testator's  own  moiety  of  the 
property.  The  other  moiety,  which  belonged  to  his 
wife,  descended,  on  her  death  in  May,  1870,  to  her  two 
sons,  Samuel  and  John,  in  equal  shares,  subject  to  their 
father's  tenancy  by  the  curtesy  of  one-half  of  the  moiety 
(i.e.,  one-fourth  of  the  whole)  so  long  as  he  should  re- 
main a  widower.  On  bis  marriage  again,  in  February, 
1884,  his  interest  by  the  curtesy  came  to  an  end,  and 
that  one-fourth  of  the  property  vested  in  possession  in 
the  two  sons,  and  on  the  death  of  John  intestate  his 
moiety  of  that  one-fourth  descended  to  his  brother 
Samuel.  As  to  that  one-fourth  the  title  of  Samuel  is 
dear.  The  question  which  now  arises  is  as  to  the  other 
one-fourth,  which  descended  to  the  two  sons  imme- 
diately on  the  death  of  their  mother.  As  regards  the 
one- eighth,  which  then  descended  to  John,  he  was  an 
infant  at  the  time,  and  his  father,  having  on  the  death 
of  bis  wife  entered  into  the  receipt  of  the  rents  of  the 
whole  of  the  moiety,  must  be  taken  to  have  entered  into 
the  receipt  of  the  one-eighth  to  which  John  was  imme- 
diately entitled  as  bailiff  for  his  infant  son.  The  faMier 
continued  in  receipt  of  the  rents  after  John  had  attained 
twenty-one,  and  the  cases  which  have  been  cited  show 
that,  as  he  was  in  possession  as  John's  bailiff  at  the  time 
when  John  attained  twenty-one,  he  must  be  taken  to 
ha^e  continued  in  possession  in  the  same  character, 
unless  something  was  done  to  change  the  character  of 
bis  poBsession,  and  no  such  change  has  been  proved.  The 
brother  Samuel  is  therefore  now  entitled  to  that  one- 
eighth  and  his  title  to  three-eighths  of  the  whole  property 
is  clear.  The  only  question  is  as  to  the  remaining  one* 
f  ightfai  To  tbat  one»dgbth  Sauuel  became  entitled  in  pos* 


seasion  on  the  death  of  his  mother,  and  ha  was  t 
age.   When  his  father  began  to  reoeiva  the  i 
one-eighth,  there  was  nothing  in  the  ralatfon  eft 
ties  to  show  the  existence  of  any  agency  or  ( 
or  that  the  father  was  receiving  the  rents  as  1 
of  his  son.    The  father  remained  in  poaeession  i 
1884,  and  at  that  time  some  daim  was  set| 
Samuel.    But  it  is  clear  that  no  aoknowU 
writing  of  Samuel's  title  had  been  made  t^  1 
and,  therefore,  the  father  had  already  aoqnind| 
title  against  Samuel  by  the  statute,  so  far  as  i 
lodgment  was  concerned.    Then  it  appears 
ment  in  respect  of  the  rent  due  in  June,  11 
made  by  the  father  to  SamueL    But  at  tbat  f* 
statutory  period  of  twelve  years  had  run,  and  l 
ment  of  rent  to  Samuel  could  defeat  the  title  i ' 
father  had  already  acquired  under  the  statute. 
V.  Saunders  is  a  clear  authority  for  that, 
ment  of  rent,  therefore,  cannot  support  the  ] 
claim.    It  has  been  argued  that  there  is  evid 
shows  that  the  father  was  iu  receipt  of  ths^ 
agent  or  trustee  for  his  son  Samuel,  and  tbat  \' 
vents  the  statute  bdng  set  up  a  defence  to  his  a 
cannot  find  evidence  of  anytliing  of  that  kind  i 
time  in  which  the  statute  was  running.    Tben^ 
payment  of  rent  to  Samuel  during  thatperia 
said  that  some  admissions  were  made  by  the  J 
his  son's  titie,  but  there  was  no   acknowle(~ 
writing.    The  result  is  that,  as  regards  this 
of  the  property,  the  father,  having  entered  la  i 
the  rents  in  1870,  aoquired  a  good  titie  to  it  sl1| 
of  the  statutory  period  of  twelve  years.    The  i 
must  be  varied  as  to  the  item  (5)  by  sub 
eighth  part  (for  one-fourth  part)  of  the  lands  i 
in  item  (1). 

Sdidtors,  Saw  A  Son ;  BcUon  A  Mote. 


AflHWOBIH  r.  LosD.  (tf*) 

Mortgage^  Bedempiion'^Mortgages  in  potsetsit 
paymen^^'Account  wUh  annual  rests^O 

In  an  aeUon  hy  persons  claiming  to 
original  mortgagor  for  redemption  of  the 
property  {the  mortgagees  having  been  in  post 
many  years),  the  judgment  ai  the  trial  direBtedlM^ 
of  the  ordinary  accounts  in  a  redemption  ^**''*/| 
mortgagees  in  possession,  including  an  aesoiui^ 
was  due  to  the  defendants  for  principal  and  ^ 
their  taxed  costs  of  the  action  ;  and  that,  on  ] 
the  plaintiffs  within  six  months  after  the  e 
the  oalanee  [if  any)  which  should  be  found  < 
defendants,  the  defendants  should  reconeey  theii 
property  to  the  plaintiffs,  and  thai,  indefauU\ 
ment,  the  action  should  be  dismissed,  with  ^^ 

But,  in  case  it  should  appear,  on  *^^^^m 
that  the  defendants  had  been  overpaid,  ^^^JfiA 
sideration  of  the  action  was  to  be  adfourned.  **J3 
clerk  found  by  his  certificate  that  the  w*^'''^^?^ 
been  paid  off  in  1866  by  means  of  rents  «^*^>| 
fendants  had  received,  and  that  there  was  ^f^jj^^ 
due  from  them  in  respect  of  rents  which  tMH  '^  j 
received.  .    ,  iM 

The  defendanU  had,  by  their  statement  of  ^  ^ 
denied  the  title  of  the  plaintiffs  to  red^  5^  j 
pleaded  the  Statute  of  Limitatims.     ^  '^ 
insisted  that  a  large  balance  was  due  to^"l^^  ^ 

At  the  tHal  of  the  action  the  plaititjfl^zZ^ 

(a.)  Reported  by  G.  S,  JMPmr,  Bsq*f  B«i«W'*^ 
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^pp> 


HzoHOorac. 


wst  iM<  (Wipirfgtf,  omd  iki  d^Biii09  of  ihe  tiaMe  waa 


BM,  thai  ike  OMomU  muti  U  iakm  9gedn$t  the  de^ 
fndtmU  wiik  anmuU  Mifo  frwn  the  dtUe  ai  which  the 
mtrigage  dM  wa$  fyUy  paid. 

Hdd^  dUot  thai  the  de/endanie  awet  pay  the  eeete  of 
IheaeOan. 

Fqtthef  eondderalioii. 

By  an  Indwtaze  ot   mortgage,  dated   the  S9th  of 

JoM^  1819»  John  Aahworth  aunrendeNd  to  John  Holt 

ceitun  copyhold  premiMs  by  way  of  mortgage  to  aeeare 

the  paynent  of  £600  and  intareat,  and  on  the  18(h  ot 

Apifl,  1820,  John  Holt  waa  admitted  pnmaant  to  the 

MiReDdar.  On  the  let  of  January,  18S3»  John  Aahworth 

charged  the  propoilgr  with  the  payneni  to  John  Holt  of 

the  farther  earn  of  £900.     John  Athworth   died  in 

November,    1885.     In  1827  John  Holt  died  inteetate, 

tadon  thelOthof  Maioh,  1827,  adminiatration  to  hit 

eitite  waa  gmnted  to  bi«  aon,  Biohaid  Holt»  who  waa 

I  hi!  hcir-al-'lnwy  and  hie  heir  aooordUig  to  the  onatom  of 

i&e  manor  of  whieh  the  mortgaged  premieee  ware  held, 

and  ako  hia  eole  nest  of  kin.    Bicbard  Holt  died  in 

IftiO,  having  deviled  hia  troat  and  aM>rtgage  eetatee  to 

\raite<i,  wbom  be  aleo  appointed  hie  execntore*  and  to 

vhoaa  lettara  of  adminiatratlon  de  honie  nan  of  John 

Bi^  wvm  aftenrsida  granted. 

On  the  intb  of  July,  1841,  the  trnsteee  and  exeontora 
»t  Bidiaid  Bolt  traneferred  the  mortgage  to  James 
Plcknp.  In  the  year  1850  portions  of  the  mortgaged 
property  woe  aold,  and  the  pvooeeds  of  sale  were 
spffiied  iB  mdimption  of  the  mortgage  debts.  On  the 
10th  of  April,  1856,  Piokap  died,  having  by  bis  wUl 
sppabted  J.  P.  Iioid,  B.  B.  Dodgson,  and  Thos.  Hart 
imifafls  and  executors  thereof,  to  whom  he  also  doTised 
sfl  estatea  seated  in  him  as  trastee  or  mortgagee. 

la  Kqr,  1857,  the  tmstees  of  Piokap's  wiU  entered 
into  the  receipt  of  the  rents  and  profits  of  the  mort« 
gai^  property.  Thomas  Hart  died  in  August,  1861, 
aad  Lord  and  Dodgaon  remained  in  receipt  of  the  rents 
mtfl  the  writ  in  this  action  waa  issued  on  the  28zd  of 
Dtosmber,  1876.  By  their  statement  of  claim,  delivered 
oathe  16tb  of  March,  1877,  the  pUintiits  aUeged  that 
the  title  of  the  mortgagor  had  been  acknowledged  hi 
vilting  by  the  tmstees  of  the  will  of  Pickup  in  Decem- 
ber, 1867,  and  that  ike  defendants  had  received  from  the 
rmts  of  the  property  more  than  was  due  to  them  under 
thsir  nMjrtgaga^  The  plaintiifs  claimed  an  account  of 
vhat  waa  dne  to  the  defendants  upon  the  mortgage ; 
so  aoooont  of  the  rents  and  profits  received,  by  the 
defendants  as  mortgagees  in  possession,  and  that  the 
pUntifEs  might  redeem  the  property  on  payment  of 
ihst  might  i^pear  to  be  due  to  the  defendants ;  that, 
is  caeo  the  annual  rents  received  by  the  defendanti 
Aoold  have  exceeded  the  interest  dne  upon  the  mort- 
lifBs,  annual  reets  might  be  made,  and  that  what  should 
h  owing  on  aocount  of  rents  and  profits  might  be 
i|pUed,  first,  in  payment  of  the  interest  of  the  mort« 
|i(e  securities,  and  then  in  sinking  the  principal ;  and 
ttkO,  in  case  it  should  appear  that  the  defendants  bad 
been  overpaid  their  prinoipal,  interest,  and  coetf ,  the 
defendants  might  be  ordered  to  pay  the  balance  to  the 
phitttiiEB  with  interest. 

Oa  the  6th  of  June  (Lord  having  in  the  meanwhile 
died)  Dodgson  delivered  a  defence,  by  which  {inter  alia) 
be  relied  on  the  Statute  of  Limitations  (3  &  4  Will.  4,  o. 
J  f  7).  He  alleged  that  Pickup  was  entitled  to  a  lien  or 
charge  on  the  mortgaged  premises  ia  respect  of  two 
bond  debU  of  £100  and  £200,  and  he  denied  that  any 
balance  was  dne  to  the  plaintifEe,  and  claimed  that  a 
3erge  balance  was  due  to  himself.  At  the  trial,  on  the 
Sth  of  Joly,  1878,  the  plaintiffs'  title  to  redeem  was  not 
disputed,  and  the  court  overruled  the  detenoe  of  the 
etatote.  By  the  Judgment  it  was  ordered  that  the 
•coooati  in  a  ndemption  action  against  mort- 


; 


gagees  ia  possession  should  be  taken,  iaduding  an 
aaocunt  of  what  was  due  to  the  defendant  for  principal 
and  interest  in  respect  of  his  mortgage  saeniltiee,  and 
for  his  costs  of  the  action,  to  be  taxed  in  case  the 
pactiea  should  differ.  An  inquiry  was  also  dbeoted 
whether  anything,  and  what,  was  due  to  the  defendant 
Dodgson,  and  from  whom,  in  respect  of  the  two  bond 
debts.  And  it  was  ordered  that,  on  the  pUdntifls  pay* 
ing  to  the  defendant  Dodgson  the  balance  (if  any) 
found  dne  to  him,  within  six  months  after  the  date  of 
the  certificate,  the  defendant  should  resurrender  the 
mortgaged  premises  to  the  plainttffi,  and  that  in  default 
of  payment  the  action  should  be  dismissed,  with  coets. 
But  in  case  it  should  appear,  on  taking  tiie  accounts, 
that  the  defendant  had  been  overpaid,  the  further  con- 
sideration of  the  action  was  to  be  adjourned.  Oa  tha 
Idth  of  June,  1882,  the  defendant  Dodgion  died,  ahd 
on  the  lith  of  November,  1882,  an  order  of  revivor  was 
made  against  Jane  Dodgson,  his  widow  and  sole  execu- 
trix. She  died  on  the  20th  of  January,  1884,  and  on 
the  19th  of  December,  1884,  an  order  of  revivor  was 
made  against  her  executors,  Ainsworth  and  Whalley. 
The  chief  derk  made  his  certificater  on  the  28th  of 
February,  1887,  by  which  he  found  that  there  was  not 
any  sum  due  for  prinoipal  and  interest  to  the  late 
defendant  Dodgson,  or  to  the  defendants,  Ainsworth  and 
Whalley,  aa  the  legal  personal  fepresentativea  of  the 
late  defendant  Jane  Dodgson,  in  respect  of  the  mort- 
gage seouritiee.  The  chief  derk  also  certified  that  all 
sums  secured  by  the  mortgages  were  repaid  to  Dodgson 
and  Lord  in  November,  1866,  and  that  on  the  30th  of 
November,  1866,  there  waa  a  balanee  of  £11  12s.  Id. 
dne  from  them ;  that  at  the  date  of  the  issue  of  the 
writ  there  was  due  from  them  the  sum  of  £325  8s.  3d., 
and  that  at  the  date  of  the  certificate  there  was  dne 
from  the  defendants,  Ainsworth  and  Whalley,  the  sum 
of  £618  2s.  8d. ;  that  Dodgson,  Hart,  and  Lord  entered 
into  receipt  of  the  rents  and  profits  of  the  mortgaged 
premises  in  the  month  of  Hay,  1857,  and  that  of  the 
sum  of  £618  2s.  8d.  £462  8s.  2d.  was  due  from  the 
defendants,  Ainsworth  and  Whall^,  aa  the  repreacnta- 
tivee  of  the  late  defendant,  B.  B.  Dodgaon,  £44  Os.  4d. 
as  the  leprssentatlvea  of  tiia  late  defendanti  Jane 
Dodgson,  and  the  residue^  £111 5s.  2d.,  from  themselvee. 
The  action  now  came  on  for  further  consideration. 

Oozene^Eardy,  Q.C,  and  S.  8.  Ford,  for  the  plain- 
tiffs.^The  plaintiffs  are  entitled  to  repayment  of  all 
over-payments,  with  interest  calculated  with  annual 
rests  from  the  date  on  which  the  mortgage  debt  was 
paid  off:  Wilion  v.  Metcalfe,  1  Buss.  530.  We  only 
ask  for  interest  at  the  rate  of  £4  per  cent.  Inasmuch  as 
the  defendants  have  raised  a  hostile  defence,  they  ought 
to  pay  the  costs  of  the  action :  Barlow  v.  Qaine,  23 
Beav.  244 ;  National  Bank  of  AueUralaeia  v.  United 
Hand  in  Hand  and  Band  of  Hope  Co.,  27  W.  B.  889, 
4  App.  Oae.  391. 

Everitt,  Q.C,  and  Tngle  Joyee,  tot  the  defendants. — 
There  was  a  bond  fide  question  raised,  and  the  defend- 
ants ought  not  to  be  visited  with  costs.  In  any  case 
they  ought  not  to  be  made  pereonally  liable:  Boynton 
V.  Boynton,  27  W.  B.  825,  4  App.  Cae.  733 ;  Williams 
on  Ezeoutors,  6th  ed.,  vol.  2,  p.  1828.  The  court  is 
preclfided  by  the  form  of  the  judgment— directing  an 
account  of  what  was  due  to  the  defendant  Dodgson  for 
his  taxed  costs  of  the  action — from  ordering  the  present 
defendants  to  pay  the  coets  of  the  action:  WHeon  v 
Metcalfe,  As  to  the  daim  for  annud  rests  the  plain- 
tiffs are  bound  by  the  form  of  the  certificate,  which 
finds  that  a  specified  balance  was  due  on  a  certain  day , 
and  the  court  will  not  go  behind  that  finding. 

Cotene'Hardy  replied. 

NonTK»  J,  (alter  stating  the  faet«,  fiOtttia«ed).--The 


448 


THE  WEEKLY  REPORTER.  [iiar.8i,u«e.]  Vol 


High  Oovbt. 


AbHWOBTH  «•  LOBD. 


Hioh( 


flzst  question  that  arises  is  as  to  animal  rests.  The 
plaintiffls  ask  for  annual  rests  on  the  balances  fonnd  due 
from  the  times  at  whioh  those  balances  respeotlTely 
became  due.  The  form  of  the  judgment  shows  that  in- 
terest was  in  arrear  at  the  time  when  the  mortgagees 
(the  predecessors  of  the  present  defendants)  entered  into 
possession.  Therefore,  annual  rests  have  not  been  made 
in  the  accounts  directed  by  the  Judgment.  Bat,  in  my 
opinion,  that  has  no  beuing  od  the  question  whether 
annual  rests  ought  to  be  made  against  the  defendants 
fh>m  the  subsequent  date  at  which  it  has  been  shown 
that  the  mortgage  debt  was  fully  paid.  The  principle 
on  whioh  annual  rests  are  not  ordered  as  against  mort- 
gagees in  possession,  whose  interest  was  in  arrear  at  the 
time  when  they  entered  into  possession,  is  that  it  oannot 
be  considered  that,  in  so  doing,  they  elected  to  receive 
their  capital  by  driblets.  They  are  entitled,  in  the 
absence  of  any  bargain  to  the  contrary,  to  have  their 
whole  capital  paid  off  at  once,  and  the  taking  of  posses- 
sion is  sot  evidenee  of  suoh  a  bargain.  But,  after  they 
have  been  paid  in  foil,  they  are,  as  was  pointed  out  by 
the  Master  of  the  Rolls  in  WiUon  t.  Meical/e,  persons 
who  are,  in  receiving  the  rents  after  their  debt  has  been 
fully  paid,  availing  themselves  of  another  man's  money 
for  their  own  use  and  benefit,  and  tbey  ought  to  be 
charged  with  interest.  In  that  case  annual  rests  were 
directed  to  be  made  from  the  time  at  whioh  the  mott- 
gage  debt  was  folly  paid,  and  that  is  what  I  have  always 
understood  to  be  the  practice  in  the  few  oases  in  which 
the  point  has  arisen.  It  seems  to  me  that  annual  recti 
are  in  the  present  case  a  matter  of  course. 

.It  is  suggested  that  they  ought  not  to  be  allowed  sinoe 
the  date  of  judgment.  I  cannot  see  any  reason  for  that 
distinction.  The  same  state  of  things  continued,  and 
the  same  principle  applies.  The  mortgagees  remained 
in  possession  of  another  man's  property,  claiming  either 
that  it  was  their  own  or  that  they  were  retaining  it  in 
respect  of  their  debt.  That  claim  has  failed,  and  I  can 
draw  no  line  in  respect  of  annual  rests  at  the  date  of  the 
judgment. 

With  regard  to  the  costs  of  the  action,  it  was  sug- 
gested  that  I  oannot  now  order  the  mortgagees  to  pay 
costs  by  reason  of  the  dedsion  in  WiUon  t.  Meteal/e^ 
whieh  is  said  to  have  been  followed  in  numerous  oases. 
The  present  case  does  not  appear  to  me  to  correspond 
with  that.  The  point  whether  the  costs  should  be  paid 
by  the  mortgagee  seems  to  me  to  have  been  reserved  by 
the  judgment  to  be  dealt  with  after  it  should  have  been 
ascertained  whether  his  claim  was  well  founded  or  not. 
It  has  turned  out  to  be  an  unfounded  claim,  and  it 
seems  to  me  that,  under  such  drourastanees,  the  usual 
and  proper  order  is,  that  a  mortgagee  who  has  re- 
mained in  posseesion,  claiming  the  mortgaged  property  as 
his  own  after  he  has  been  fuDy  paid,  must  pay  the  costs 
of  a  redemption  action. 

The  defendants'  counsel  endeavoured  to  draw  a  dis- 
tinction between  the  costs  before  and  the  costs  after  the 
judgment,  and  at  first  I  thought  there  was  something  in 
that  distinction,  because  the  costs  before  the  Judgment 
were  incurred  at  the  time  when  there  was  a  hostile  daim 
by  the  defendants  setting  up  the  Statute  of  limita* 
tions*  Bince  the  Judgment  the  Statute  of  Limitations 
has  been  out  of  the  case,  but  the  defendants  have  still 
insiBted  before  the  chief  clerk  that  a  large  amount  was 
due  to  them.  That  amount  was  disallowed  ;  and  again, 
after  their  accounts  had  been  taken,'  a  surcharge  was 
carried  in  against  them  whioh  has  to  some  extent  suc- 
eeeded. 

Under  these  circumstances  it  seems  to  me  that  no 
ground  has  been  shown  for  relieving  the  defendants 
from  the  payment  of  any  part  of  the  oosts  of  the  action. 
I  was  disposed  at  one  time  to  think  that,  as  so  long  a 
period  as  ten  years  had  been  allowed  to  elapse  between 
the  date  of  the  Judgment  and  the  completion  of  the 
accounts,  and  dnriog  that  Intotral  sereTal  changea  of  in* 


terest  had  taken  place,  this  might  have  sf  ected  tbeo 
some  extent  in  favour  of  the  defendants.  But  oa  I 
at  the  dates  I  find  that  there  has  beenoonsidarsUil 
which  is  not  chiefly,  if  at  all,  attributable  to  t 
tiffs,  and  1  cannot,  on  this  ground,  relieve  the  d 
ants  from  any  part  of  the  costs.  The  order  for  i 
of  costs  by  the  defendants  will  not  prejudice  i 
whioh  they  may  have  in  the  administration  of  t' 
of  their  own  testator  and  testatrix  to  have  ' 
allowed  to  them,  but,  as  between  the  pUintiibi 
defendants,  the  order  must  be  for  payment  of  T 
by  the  defendanta. 

Minute  of  order.^^rder  that  annual  rests  1 
in  the  accounts  of  the  rents  and  profits  of  1 
gaged  property  certified  to  have  been  reesiTrf| 
late  defendants  Dodgson  and  Lord,  and  the  late  I 
ant  Jane  Dodgson,  and  tiie  defendants  Aioi^ 
Whalley,  from  the  dOth  of  November,  1866, 
when  from  the  eertifioate  it  appears  that  Dodg 
and  Piokup  were  overpaid  their  principal,  inte 
costs,  up  to  the  date  of  payment,  and  tbat| 
be  computed  on  the  respective  balances  in 
the  rate  of  £i  per  cent,  per  annum,  and  in 
annual  rests  (except  the  first)  the  interest  < 
ceding  balance  is  to  be  included  in  sueh ' 
to  charge  the  defendants  with  comi 
thereon.  And  it  appearing  (from  an 
the  29th  of  July,  1887)  that  the  total  amonnt( 
account,  when  such  annual  retts  have  been 
io,  amounts  to  £964  7s.  4d.,  and  that 
thereof  to 'be  paid  by  the  defendants 
Whalley,  as  exeoutors  of  Dodgson,  for  the] 
the  SOtli  of  November,  1868,  to  the  13th  of 
amounts  to  £777  17s.  Id. ;  that  the  portioii 
by  those  defendants,  aa  execntora  of  Jane 
the  period  from  the  13th  of  June,  1882,  to 
January,  1884,  amounts  to  £51  8e.  Id.,  audi 
tiou  to  be  paid  by  those  defendants  persond 
period  from  the  20th  of  January,  1884,  up  U 
of  payment  amounta  to  £135  2s.  2d.  Order 
defendants,  as  exeoutors  of  Dodgson  (they 
aasets),  to  pay  the  £777  17s.  Id.  to  the  plsint 
as  executors  of  Jane  Dodgson  (they  admlttiflg< 
pay  the  £51  Ss.  Id.  to  the  plaintiffs ;  and  to  ] 
plaintiffs  the  £135  2s.  2d.  due  from  the  defbad 
Bonally,  the  several  payments  to  bo  msde 
the  Ist  of  August,  1887,  or  subsequently 
days  after  serrioe  of  the  order  on  the  defendsnt>* ' 

Solicitors  for  the  plaintiffs,  BoUon,  BoUim, 
Co,f  for  KnovfUs  A  Thompaorit  Newohurcb. 

Solidtors  for  the  defendants,  Oregoryt 
Co.t  for  L.  dt  W,  fViUnnion,  Blackburn. 
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Sou0r  of  1LorlK0* 

fkom  a  A.  (EDgUnd).  April  28,  29  ;  Ang.  9. 

BiskCKBVBir,  Low,  &  Co.  v.  Yiqobb.  (a.) 

MofiM  imuranee — Principal  and  agent — OonreilmerU 
0/  material  facta  by  agent  through  whom  poliey  not 
ffided. 

Underwriter i  inetruded  their  agente  to  re-imure  an 
emduB  ship.  Daring  negotiations  the  agents  received 
makrial  in/ormationt  which  they  did  not  make  known 
h  ike  undtrwriterSf  who  rc'insured  the  ship  through 
ikeee  agente  for  £800.  The  underwriters  afterwards 
re-insMred  the  ship  further  for  £700  through  different 
agents.  Neither  the  underwritert  nor  the  last- named 
ageids  had  the  information  which  the  first-named  events 
had.    The  ship  voas  lost. 

Htld,  that  the  knowledge  of  the  first^named  agents  was 
wot  iks  knowledge  of  the  underwriters  so  as  to  affect  the 
eecoed  rt^ineurance^  and  thai  the  underwriters  were 
eeUtitd  to  recover  upon  iL 

Decision  of  the  Court  of  Appeal  (reported  17  Q.  B.  2>. 
55S»34  IP.  B.  Dig.  116)  reversed. 

TVu  vas  an  appeal  (jrom  a  deoiaion  of  the  Court  of 
Avpeel  (Uiidley  and  Lopes,  L.JJ.,  Lord  Esher,  M.H., 
dbantkag^^  isferslng  a  decision  of  Day,  J.,  who  tried 
ttecanvittoat  a  jary. 

TbefalMBg  statement  of  the  faofs  will  be  found 
MiflcJeDtfar  the  purpose  of  this  report. 

As  plaintiffs  were  underwriters  and  insurance 
Mws  at  Glasgow,  and  were  underwriters  of  a  policy 
SB  fte  steamship  Florida.  The  policy  had  been 
eAeted  by  the  owners  of  the  ship  through  Rose, 
Variioa,  k  Thompson,  of  Glasgow,  who  were  the 
keoken  tot  effecting  insurances  upon  her.  The  ship 
leftKew  York  on  the  11th  of  April,  1884,  and  was  due 
•k  Olsagow  on  or  about  the  25th.  The  ship  not  baring 
siiTfd,  the  plaintifCa,  desiring  to  protect  themseWes 
Irhb  loas,  endeavoured  on  the  30th  of  April  to  effect  a 
R-laauranoe.  They  first  attempted  to  do  this  through 
SnxbMfgfa,  Currie,  &  Co.,  but,  the  terms  being  too 
Ugb,  no  insnranoe  through  them  was  then  effected. 
ne  next  dfty  Mr.  Low,  one  of  the  plaintiffs,  saw  Mr. 
lboBpson«  a  member  of  the  firm  of  Eoae,  Muriaon,  & 
Thompson,  and  asked  him  about  the  ship,  and  requested 
Um  to  telegraph  to  the  London  agents  of  his  firm— fiz., 
to  Boae,  Thompson,  Young,  k  Co. — to  effect  an  insurance 
fer£l,soo  at  fifteen  guineas  ;  and  a  telegram  to  this  effect 
vai  aoGOTdingly  sent  between  11  and  12  o'clock.  At 
1}.%  on  the  aame  day  a  Mr.  Murray  gaye  Mnrieon  im- 
portant information  brought  to  Glasgow  by  another 
ibip,  oaloalated  to  excite  suspicion  of  the  loss  of  The 
fhrida  some  days  previoualy.  The  Florida  had,  in 
fact,  been  lost  some  ten  days  previonsly.  The  infor- 
mation thus  obtained  by  Mnrlson  was  nefer  disclosed  by 
kim  to  the  plaiatiffa,  and  the  plaintiffs  knew  nothing 
about  the  matter  and  concealed  nothing  themselves. 
Shortly  after  the  above  interriew  Bose,  Thompson, 
^^^Qg,  &  Go.,  of  London,  telegraphed  to  Bose, 
Morbon,  &  Thompson,  of  Glasgow :  "  Twenty  guineas 
Wing  freely  and  market  very  stiff— likely  to  advance 
tefore  day  la  out."  ThU  telegram  was  shown  to  the 
^siatiiZt,  Who  ultimately  effected  an  insurance  through 
8o«e,  Thompson,  Young,  k  Co.  for  £800  at  twenty-ftve 
jolnsas.  This,  however,  is  not  the  policy  in  question  in 
ttia  action.  But  on  the  next  day,  the  2nd  of  May,  the 
pWntlflB,  throngb  Boxburgh,  Carrie,  k  Co.,  effected  a 
tmher  re-insurance  with  the  defendant  for   £700  at 

l«.)  Beported  by  C.  G.  Napisb  Trollops,  B«q.,  Barrister- 
at-Law. 


thirty  guineas,  and  this  is  the  policy  on  which  this 
action  is  brought. 

At  the  trial  of  the  action  the  substantial  defence  set  up 
was,  that  the  defendant  was  induced  to  subsoribe  the 
policy  by  the  wrongful  concealment  by  the  plaintiffs 
and  their  agents  of  material  facte  known  to  the  plaintiffs 
or  their  agente  and  unknown  to  the  defendant. 

Day,  J.,  gave  judgment  for  the  plaintiffs,  and  the 
Court  of  Appeal  reversed  this  decision  end  gave  judg- 
ment for  the  defendant. 

The  appellante  appealed  to  the  House  of  Lords. 

April  28,  29.— 3ir  C.  Russ^U,  Q.G.,  and  Hollams,  tot 
the  appellants. — The  material  information  did  not  come 
to  the  ears  of  the  plaintiff:*,  or  of  any  agent  of  theirs 
employed  either  in  connootion  with  this  contract  or  in 
auch  a  way  as  to  impoae  a  duty  to  transmit  such  in- 
formation to  his  principals.  No  authority  goes  to  the 
length  necessary  to  support  the  judgment  of  the  Court 
of  Appeal  in  this  case. 

They  citod  Fitzherbert  v.  Mather,  1  T.  B.  12  ;  Olad- 
stone  V.  King,  1  M.  &  S.  35 ;  Proudfoot  v.  Montefiore, 
15  W.  B.  920,  L.  B.  2  Q.  B.  511 ;  Stribley  v.  Imperial 
Marine  Insurance  Co.,  24  W.  B.  701,  1  Q.  B.  D.  507; 
Buggies  v.  Oennal  Interest  Insurance  Co.,  Amer.  Bep.  4 
Maaon  74, 12  Wheat  on,  408;  1  Phillips  on  Inaurauce, 
ss.  531,  543. 

Sir  B.  E.  Webster,  A,Q.,  and  J.  G.  Barnes,  for  the 
respondent. — ^The  agent  had  the  information  when  the 
relationship  of  principal  and  agent  still  existed  between 
himself  and  the  appellants.  The  two  policies  effected, 
the  first  of  which  is  clearly  void,  are  on  the  same  foot- 
ing. The  broker  was  authorized  to  effect  insurance  on 
the  whole  amount ;  until  this  was  done  he  was  bound  to 
tell  his  principal  all  he  knew,  and  the  principal  is  in  law 
presumed  to  have  that  knowledge. 

They  cited  2Duer  on  Marine  Insurance,  s.  13,  part  I, 
pp.  381,  415  ;  1  Phillips  on  Insurance,  ss.  543,  549,  562, 
564;  I  Arnould,  4th  ed.,  pp.  481,  490.  fVyllie  v. 
Pollen,  11  W.  B.  1081,  was  referred  to. 

HoUams  replied, 

Aug.  9. — Lord  Hal^burt,  C— In  this  case  the  plain- 
tiffs sue  upon  a  policy  of  marine  insuriuoe,  and  the 
only  question  arises  upon  the  atatement  of  defence 
that  the  defendant  was  induced  to  enter  into  the  con- 
tract by  concealment  of  material  facto  by  the  plaintiffs 
and  their  agentr. 

The  facts  are  not  in  disput?.  Neither  the  plaintiffs 
nor  the  agent  through  whom  the  policy  was  effected 
had  any  knowledge  of  the  material  fact,  the  concealment 
or  non -disclosure  of  which  is  relied  on  as  vitiating  the 
policy,  but  an  agent  who  did  not  effect  the  policy  at 
an  earlier  period  received  ioformation  admitted  to  be 
material  while  he  was  acting  as  agent  to  effect  an  in- 
surance for  the  plaintiffs  whioh  he  did  not  communicate. 

Day,  J.,  before  whom  the  case  was  decided  without  a 
jury,  held  that  this  did  not  affect  the  validity  of  the 
policy.  A  majority  of  the  Court  of  Appeal  reversed 
Day,  J.'s  judgment,  and  held  that  the  non-disclosute 
was  fatel  to  the  plaintiffs'  claim. 

80  far  as  I  can  understend  the  judgment  of  the 
Court  of  Appeal,  it  is  intended  to  lay  down  a  principle 
that  would  not,  I  think,  be  contested;  but  it  appliea 
that  principle  to  a  state  of  facte  to  which  I  think  it  is 
inapplicable.  Lindley,  L.  J.,  says  (I  think  correctly) : 
"It  is  a  condition  of  the  contract  that  there  is  no 
misrepresentation  or  concsalment  either  by  the  assured 
or  by  anyone  who  ought,  as  a  matter  of  business  and 
fair  dealing,  to  have  stated  or  disclosed  the  facte  to  him 
or  to  the  underwriter  for  him."  And  Lopes,  L.J.,  after 
stating  the  principle  upon  which  the  knowledge  of  the 
agent  is  the  knowledge  of  the  principal,  explains  it  to 
mean  that  the  principal  is  to  be  as  responsible  for  any 
knowledge  of  a  material  fact  acquired   by   his  agent 
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employed  to  obtain  the  insurance  ai  if  he  had  acquired 
it  himself.  To  the  propositions  thus  stated  I  think  no 
objection  could  be  made,  but  it  is  obfious  that  the 
words  in  the  one  judgment,  "  agent  employed  to  obtain 
the  insurance,"  or  in  the  other  judgment  the  words, 
*'  the  underwriter,"  import  that  the  particular  contract 
obtained  was,  in  the  language  of  the  etatemeut  of 
defence,  a  policy  which  the  defendant  was  induced  to 
subscribe  by  the  wropgful  concealment  by  the  plaintiffs 
and  their  agents  of  certain  facts  then  known  to  the 
plaintiffs  or  their  agents,  and  unknown  to  the  defend- 
ant, which  were  material  to  the  risk. 

I  doubt  very  much  whether  the  solution  of  the  con- 
troversy as  to  what  is  the  triie  principle  upon  which  the 
contract  of  insurance  is  avoided  by  concefdment  or  mis- 
representation, whether  by  considering  it  fraudulent  or 
as  an  implied  term  of  the  contract,  helps  one  very  much 
in  deciding  the  present  case.  If  one  were  to  adopt  in 
terms  the  language  of  Lord  Ellenborough,  C.J.,  in 
Oladsione  ▼.  King,  I  do  not  think  it  could  justify  the 
judgment  of  the  majority  of  the  Court  of  Appeal.  In 
that  case  a  policy  lost  or  not  lost  was  effected  on  the 
25th  of  October.  On  the  previous  25th  of  July  the  ship 
had  run  upon  a  rock.  On  the  5th  of  August  the  captain 
vrrote  to  his  owners,  the  plaintiffs;  they  received  his 
letter  on  the  25th  of  October.  Whatever  may  be  said 
of  the  logic  of  that  case,  which  acquitted  the  captain 
of  all  ill  intention,  but  decided  upon  the  ground  that 
otherwise  owners  might  direct  their  captains  to  remain 
silent,  and  which,  upon  a  policy  lost  or  cot  lost,  assumes 
any  antecedent  damage  to  have  been  an  implied  excep- 
tion out  of  the  policy,  it  does  not  proceed  upon  any 
such  ground  as  the  Oourt  of  Appeal  appear  to  rely  on 
here.  Lord  Ellenborough  says: — "No  mischief  will 
ensue"  (a  somewhat  strange  mode  of  enunciating  a 
proposition  of  law)  "  from  holding  in  this  case  that  the 
antecedent  damage  was  an  implied  exception  out  of  the 
policy.  If  the  principle  be  new,  it  is  consistent  with 
justice  and  convenience."  Unfortunately,  his  lordship 
does  not  state  what  is  the  principle  which  he  apparently 
admits  to  be  new.  L  can  quite  understand  that,  when 
a  man  comes  for  an  insurance  upon  his  ship,  he  may  be 
expected  to  know  both  the  then  condition  and  the  history 
of  the  ship  he  seeks  to  insure.  If  he  takes  means  not 
to  know,  so  as  to  be  able  to  make  contracts  of  insurance 
vrithout  the  responsibility  of  knowledge,  this  is  fraud. 
But  even  without  fraud,  such  as  I  think  this  would  be, 
the  owner  of  the  ship  cannot  escape  the  necessity  of 
being  acquainted  with  his  ship  and  its  history  because 
he  has  committed  to  others — his  captain,  or  his  general 
agent  for  the  management  of  his  shipping  business — 
the  knowledge  which  the  underwriter  has  a  right  to 
assume  the  owner  possesses  when  he  oomes  to  insure  his 
•hip. 

With  respect  to  agency  so  limited,  I  am  not  disposed 
to  differ  with  the  proposition  laid  down  by  Cockburn, 
C.J.»  in  Proud/oot  v«  Montefiore.  A  part  of  the  proposi- 
tion is  '*tbat  the  insurer  is  entitled  to  assume  as  the 
basis  of  the  contract  between  him  and  the  assured  that 
the  latter  will  communicate  to  him  every  material  fact 
of  which  the  assured  has,  or  in  the  ordinary  course  of 
business  ought  to  have,  knowledge."  I  think  these  last 
are  the  cardinal  words,  and  contemplate  such  an  agency 
as  I  have  described  above.  I  am  unable,  however,  to  see 
that  the  present  case  is  governed  by  any  such  principle. 

A  broker  is  employed  to  effect  a  particular  insurance — 
while  so  employed  he  receives  material  information — he 
does  not  effect  the  insurance  and  he  does  not  communi- 
cate the  information.  How  is  it  possible  to  suggest 
that  the  insurer  oould  rely  upon  the  communication  to 
the  principal  of  every  piece  of  information  acquired  by 
duy  agent  through  whom  the  assured  has  unsuccessfully 
endeavoured  to  procure  an  assurance  P  I  am  unable  to 
nccept  the  criticism  by  the  Master  of  the  Holls  upon 
the  proposition    that  the  knowledge  of  the  agent  is 


the  knowledge  of  the  principal.  When  a  peisos 
is  the  agent  to  know,  bis  knowledge  does  bind  the* 
principal.  But  in  this  case  I  think  the  agency  of  (be 
broker  had  ceased  before  the  policy  sued  upon  wai 
effected.  The  principal  himself  and  the  broker  throagli 
whom  the  policy  sued  on  was  effected  were  both  ad* 
mitted  to  be  unacquainted  with  any  material  fact  which 
was  not  disclosed.  I  cannot  but  think  that  the  some. 
what  vague  use  of  the  word  *'  agent "  leads  to  confmioB. 
Some  agents  so  far  represent  the  principal  that  in  all 
respects  their  acts  and  intentions  and  their  knowledge ' 
may  truly  be  said  to  be  the  acts,  intentions,  and  know- 
ledge of  the  principal.  Other  agents  may  have  n 
limited  and  narrow  an  authority,  both  in  fact  and  in  tbe 
common  understanding  of  their  form  of  employment,  that 
it  would  be  quite  inaconrate  to  say  that  such  an  sgent'i 
knowledge  or  intentions  are  the  knowledge  or  intention 
of  bis  principal ;  and  whether  Lis  acts  are  the  acts  of  hit 
principal  depends  upon  the  specific  authority  be  haa 
received. 

In  Fitzherhert  v.  MtUher  the  consignor  and  shipper  of 
the  goods  insured  was  the  agent  whose  knowledge  vn 
in  question.  In  GladsUme  v.  King  tbe  master  o(  tkt 
ship  was  the  agent ;  and  in  Proud/oot  v.  MonUJimtbe 
agent  was  the  accepted  representative  of  the  prindpii,  ia 
effect  trading  and  acting  for  him,  in  Smyrna,  the  omer 
himself  carrying  on  business  in  Manchester.  Aid 
though  the  decision  in  Rugglea  v.  The  General  Iiwma 
Co.,  before  the  Supreme  Court  of  the  United  8tatea,iBaj 
not  be  very  satisfactory  in  what  they  held  under  tiw 
circumstances  of  that  case  to  be  the  relation  between  the 
captain  of  the  ship  and  hts  owners,  the  principle  vpon 
which  that  .case  was  decided  was  the  supposed  teraba- 
tion  of  the  agency  between  them. 

Where  the  employment  of  the  agent  is  such  that  k 
respect  of  the  particular  matter  in  question  he  leeltT 
does  represent  tbe  principal,  the  formula  that  the  )af 
ledge  of  the  agent  is  his  knowledge  is  I  think  ctSM^  I 
but  it  is  obvious  that  that  formula  can  only  be  afllw  | 
when  the  words  "  agent "  and  "  principal "  are  li«w 
in  their  application.  I 

To  lay  down  as  an  abstract  proposition  of  lav  thtN 
every  agent,  no  matter  how  limited  the  scope  of  bill 
agency,  would  bind  every  principal  even  by  hie  sct*,»| 
obviously  and  upon  the  face  of  it  absurd  ;  and  7®tit»i 
by  the  fallacious  use  of  the  word  "agent"  thatplsusi'] 
bility  is  given  to  reasoning  which  requires  the  assaop-  j 
tion  of  some  such  proposition. 

What,  then,  is  the  position  of  the  broker  in  tbie  cue 
whose  knowledge,  though  not  communicated,  is  ^^^ 
to  be  that  of  the  principal  ? 

He  certainly  is  not  employed  to  acquire  snch  l»o'^ 
ledge,  nor  can  any  insurer  suppose  that  be  has  kD<>V' 
ledge  in  the  ordinary  course  of  employment  like    ^  : 
captain  of  a  ship,  or  the  owner  himself,  as  to  the  ctn- 
dition  or  history  of  tbe  ship. 

In  this  particular  case  the  knowledge  was  •^^^' 
not  because  he  was  the  agent  of  the  assured,  but  tnm 
the  accident  that  he    was  general  agent  for  anotber 
person.    The  reason  why,  if  be  had  ^f^^^  l^T 
surance,  his  knowledge,  unices  he  commumoated  «. 
would  have  been  faUl  to  the  policy,  is  because  ^^^^ 
was  to  effect  an  insurance,  and  the  authority  to  fl» 
the  contract  drew  with  It  all  the  necessary  povew  »» 
responsibilities  irhlch  are  Involved  in  such  sj  e^PJ^^^ 
ment;  but  he  had  no  general  agency-he  ftw  no  owe  ^ 
authority  than  the  authority  to  make  the  particniei «» 
tract,  and  his  authority  ended  before  the  W"**?^; '"^ 
on  was  made.     When  it  was  made  no  relation  Dctw 
him  and  the  shipowner  existed  which  made  or  conj^ 
him  an  agent  for  whose  knowledge  bis  former  P''""*^ 
was  responsible.    There  was  no  material  fact  jn^y" 
any  agent  which  was  not  disclosed  at  the  powt  oi  i^^^ 
at  which  the  contract  WB§  made ;  there  was  no 
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of  knowledge  whose  duty  it  was  to  commanl- 
catoneh  knowledge. 

Tbr  these  tomods   I  am  of  opinion  that  the  Jodgment 
ol  the  Oooxt  of  Appeal  Tihoald  be  reTened,    and  the 
I  joignMnt  of  Day,  J,,  restored,  and  I  more  year  lori- 
\  ibi^  eooordingly. 

I  Lord  WAieoN.— Thie  is  a  case  of  oousiderable  nioety ; 
I  but  I  hare  nltimately  oome  to  theeonolasion,  for  therea* 
'%am  already  stated  by  the  Lord  Ghanoellor,  that  the 
appeal  onght  to  be  allowed. 

It  is,  in  my  opinion,  a  condition  precedent  of  every 
oontnefc  of  marine  insurance,  that  the  insured  shall 
nflfcs  a  fnH  disolosnre  of  all  facts  materially  affecting 
tbs  risk  which  are  within  his  personal  knowledge  at  the 
tiae  when  the  contract  is  made.  Where  an  insurance 
if  effected  through  the  medium  of  an  agent,  the  ordinary 
nle  of  law  applies,  and  non^disdosnre  of  material  facts, 
bnm  to  the  agent  only,  will  affect  his  principal,  and 
giie  the  insvirer  good  ground  for  avoiding  the  contract. 

It  the  case  of  insurance  by  a  shipowner,  it  has  been 
Wed  that  he  is  affected  by  the  knowledge  of  a  class 
of^Bita  other  than  those  whom  he  employs  to  insure. 
lithe  oardinaiy  course  of  business,  the  owner  of  a  trading 
Tasel  asBplojs  a  master  and  ship  agents,  whose  special 
fnetioiL  it  is  to  keep  their  employer  duly  informed  of 
all  oasoaltiee  encountered  by  his  ship,  which  would 
aatarisJly  iBfluenoe  the  judgment  of  an  insurer.  On 
^afc  gmnd  it  has  been  ruled  that  the  insurer  must  be 
beld  to  have  tnnsaoted  the  insurance  in  reliance  upon 
the  we11*kaovn  asage  of  the  shipping  trade,  and  that  he 
is  ooossqosBtiy,  entitled  to  assume  that  every  ciroum- 
atsaee  aatoiial  to  the  risk  insured  has  been  communi- 
cited  to  Mm,  which  ought,  in  due  course,  to  have  been 
I  to  the  shipowner  before  the  insurance  was 
Accordingly,  if  a  master  or  ship  agent, 
wilfully  or  unintentionally,  fail  in  their  duty 
to  their  employer,  their  suppression  of  a  material  fact 
•ffl,  notwithstanding  his  ignorance  of  the  fact,  vitiate 
f  lil  contract. 

1  do  not  think  it  necessary  to  notice  in  detail  the 
tities  which  bear  upon  this  point.  I  desire  to  say, 
t  that  I  have  difftoulty  in  comprehending  the 
)  upon  which  the  court  in  Gladstone  v.  King  and 
▼.  Ths  Imperial  Marine  Insurance  Co.  held 
t  the  innoeent  non-communication  of  a  material  fact, 
fn.  agent  who  was  the  alter  ego  of  the  shipowner, 
dy  created  an  exception  from  the  policy*  In  both 
I  the  court  appears  to  me  to  have  undertaken 
[ ths  SBBMwhat  perHons  task  of  settling  the  terms  of  the 
[eoatnet  which  the  insurer  would  have  made  for  himself 
|if  the  Isol  had  been  communicated  to  him. 

In  the  present  ease  it  is  sought  to  extend  the  imputed 
Ifao^edge  of  the  insured  to  all  facts  which,  during  the 
tfviod  of.  his  employment,  became  known  to  any  agent, 
1^  than  the  agent  effecting  the  policy  in  question, 
» was  employed  at  any  time,  successfully  or  unsuc- 
'  lly,  to  insure  the  whole  or  part  of  the  same  risk 
I  that  covered  by  the  policy.  This  is  a  case  of  re* 
lanoe;  but  it  is  obvious  that  the  principle,  if 
r<dmitted,  would  be  equally  applicable  to  the  original 


II  tat  of  opinion  that  the  responsibility  of  an  innocent 
^wwd  for   the    non-communication    of    facts    which 
ItS^  to  be  within  the  private  knowledge  of  persons 
fvhom  he  mecely  employs  to  obtain  an  insurance  upon  a 
I  particular  risk,  ought  not  to  be  carried  beyond  the  per- 
son who  actually  makfs  the  contract  on    his    behalf. 
There  is  no  authority  whatever  for  enlarging  his  respon- 
«hQity  bejond  that  limit,  unless  it  is  to  be  found  in  the 
^iQiskms  which  relate  to  captains  and  ship  agents ;  and 
^^  do  not  appear  to  me  to  have  any  analogy  to  the 
<^  of  agento  employed  to  effect  a  policy.    There  is  a 
iftiterial  difference  in  tbn  relations  of  these  two  clssses  of 
^ts  to  their  employer.    The  one  class  is  specially 


employed  for  the  purpose  of  oommunioating  to  him  the 
very  facts  which  the  law  requires  him  to  divulge  to  his 
insurer ;  the  other  is  employed,  not  to  procure  or  give 
information  concerning  the  ship,  but  to  «Sect  an  insur- 
ance. There  is  also,  as  the  Master  of  the  HoUs  pointed 
out,  an  important  difference  in  the  positions  of  those  two 
classes  with  respect  to  the  insurer.  He  is  entitled  to 
contract,  and  does  contract,  on  the  basis  that  all  mate- 
rial facts  connected  with  the  vessel  insured  known  to  the 
agent  employed  for  that  purpose  have  been  by  him 
communicated  in  due  course  to  his  principal.  8o,  also, 
when  an  agent  to  insure  is  brought  into  contact  with 
an  insurer,  the  latter  transacts  on  the  footing  that  the 
agent  has  disclosed  every  material  circumstance  within 
bis  personal  knowledge;  but  it  cannot  be  reasonably 
suggested  that  the  insurer  relies,  to  any  extent,  upon 
the  private  information  possessed  by  persons  of  whose 
existence  he  presumably  knows  nothing. 

In  the  circumstances  of  this  case  I  have  come  to  the 
conclusion  that,  whilst  it  might  be  the  moral  duty  of  Mr. 
Murison  to  communicate  to  the  appellants  the  informa- 
tion which  he  received  on  the  forenoon  of  the  1st  of 
May,  1884.  be  was  under  no  legal  obligation  to  do  so. 
There  may  be  circumstances  which  impose  upon  agents 
in  the  position  of  Mr.  Muriaon  an  express  or  implied 
duty  to  communicate  their  own  information  to  their 
principal,  but  nothing  of  that  sort  occurs  here.  I 
must,  in  fairnees  to  Mr.  Murison,  say  that  I  can  find  no 
warrant  for  the  inference  of  fact  ^.rawn  by  Lindley,  L.J., 
that  he  purposely  omitted  to  impart  his  knowledge  to 
the  appellauts  in  order  that  they  might  re-insure  on 
more  favourable  terms.  No  such  imputation  was  made 
at  the  trial,  and,  if  it  had  been  made,  it  ought  to  have 
been  submitted  to  the  Jury,  and  their  verdict  taken 
upon  it. 

I  concur,  therefore,  in  the  judgment  which  has  been 
moved. 

Lord  FiTZQBRALD.-^In  this  very  interesting  case  I 
concur  in  the  order  which  will  presently  be  proposed 
by  the  Lord  Ohanoellor.  I  adopt  entirely  the  reasons 
which  have  been  given  by  the  Lord  Chancellor  and  by 
Lord  Watson.  The  judgment  delivered  by  Lord  Esher, 
M.K.,  was  one  of  more  than  usual  ability  —  it  was  a 
considered  judgment,  prepared  with  care  and  upon  a 
critical  examination  of  the  authorities ;  and  I  am  pre- 
pared to  adopt  that  judgment  and  substantially  the 
reasons  given  by  the  noble  and  learned  lord  for  the  con- 
clusion at  which  be  arrived,  though  not  every  portion  of 
those  reasons. 

Lord  Macnaghtbn. — I  agree. 

It  has  frequently  been  said  by  great  judges  that  the 
doctrine  of  constmctive  notice  ought  not  to  be  ex- 
tended. It  seems  to  me  that  the  decision  under  appeal 
involves  a  great  and  a  dangerous  extension  of  that  doc- 
trine. 

There  is  nothing  unreasonable  in  imputing  to  a  ship- 
owner who  effects  an  insurance  on  his  vessel  all  the  in- 
formation with  regard  to  his  own  property  which  the 
agent  to  whom  the  management  of  that  property  is 
committed  possessed  at  the  time,  and  might  in  the 
ordinary  course  of  things  have  communicated  to  his 
•mplojer.  In  such  a  case  it  may  be  said  without  im- 
propriety that  the  knowledge  of  the  agent  is  the  know- 
ledge of  the  principal.  But  the  case  is  different  when 
the  agent  whose  knowledge  it  is  sought  to  impute  to  the 
principal  is  not  the  agent  to  whom  the  principal  looks 
for  information,  but  an  agent  employed  for  the  special 
purpose  of  effecting  the  insurance.  It  is  quite  true  that 
the  insurance  would  be  vitiated  by  concealment  on  the 
part  of  such  an  agent  just  as  it  would  be  by  concealment 
on  the  part  of  the  principal.  But  that  is  not  because 
the  knowledge  of  the  agent  ia  to  be  imputed  to  the  prin- 
cipali  but  because  the  agent  of  the  assured  is  bound  as 
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the  principal  is  bound  to  communioate  to  the  under* 
writers  all  material  facts  within  his  knowledge.  Ck)n* 
oealment  of  those  facts  is  a  breach  of  duty  on  his  part  to 
those  with  whom  his  principal  has  placed  him  in  com- 
munioation :  Lynch  t.  Duna/ordf  14  East.  494. 

It  was  said  that  in  the  present  case  Marison  was 
nnder  a  legal  obligation  to  communicate  to  the  ap- 
pellants the  knowledge  which  he  acquired  while  em- 
ployed SB  their  agent.  But  the  learned  counsel  for  the 
respondent  produced  no  authority  for  that  proposition » 
nor  did  they,  I  think,  satisfy  your  lordships  that  such 
a  legal  obligation  flowed  from  Mnrison's  employment. 
The  majority  of  the  Court  of  Appeal  say  that,  whether 
there  was  a  legal  obligation  on  the  part  of  Murison  or 
not,  there  was  a  moral  obligation  on  his  part  to  co<n- 
munieate  this  information  to  his  employers.  But  I 
apprehend  that  it  is  not  the  function  of  a  court  of 
justice  to  enforce  or  gi?e  effect  to  moral  obligations 
which  do  not  carry  with  them  legal  or  equitable  rights. 
Whate? er  may  be  thought  of  Murison's  conduct  from  a 
moral  point  of  Tiew,  it  would,  in  my  opiniooy  be  a 
dangerous  extension  of  the  doctrine  of  constructlTe 
notice  to  hold  that  persons  who  are  themsel?es  abso- 
lutely innocent  of  any  concealment  or  misrepresenta- 
tion, and  who  haye  not  wilfully  shut  their  eyes  or  dosed 
their  ears  to  any  means  of  information,  are  to  be  ailected 
with  the  knowledge  of  matters  which  other  persons  may 
be  morally,  tiiough  not  legally,  bound  to  communicate 
to  them. 

Order  appealed  from  reversed;  judgmerd  of  Day^  J., 
restored;  respondent  to  pay  to  the  appellants  tJie  cotts 
both  here  and  below.  Case  remitted  to  the  Queen's  Bench 
Division  • 

Solicitors  for  the  appellants,  Hollami^  Son^  A 
Coward. 

Solicitors  for  the  respondent,  WaUonif  Bubh,  A  John- 
son. 


Court  of  AyyeaU 


From  Chan.  Dir. 
Babtox  v.  LoNDOir 


March  21. 

Aim  Nobth-'Westebn  Kauwat 
Co.  (a.) 

Practice — Third  party  procedure — Third  party  notice- 
Appearance  of  third  party  to  nottce-^Nature  of  relief 
claimed  hy  odton— OtrGttmitonces  under  which  third 
party  not  entitled  to  he  added  as  defendant. 

In  an  action  against  a  railway  company^  the  relief 
claimed  hy  the  plaintiffs  was  that  aumi  of  stock  of  a 
specified  amount  might  he  transferred  into  the  names  of 
tJie  plaintiffs  in  the  company*s  register,  the  plaintiffs 
alleging  that  stock  to  that  amount  had  been  improperly 
transferred  out  of  their  names  by  the  defendant  company 
in  consequence  of  a  forged  authority  to  transfer.  The 
railway  company  were  alone  made  defendants. 

The  defendant  company  obtained  have  to  i$sue  a  third 
party  notice  claiming  indemnity  against  persons  who 
were  transferees  of  part  of  the  stock,  and  t?Mt  order  was 
not  appealed  from.  On  a  summons  for  directions  by  the 
defendant  company-'the  third  parties  refusing  to  admU 
any  liability  to  contribution  or  indemnify^K^j,  J., 
made  ah  oriier  that  the  third  parties  should  be  at  liberty 
to  attend  at  the  trial  of  ths  action  and  take  such  part, 
tJurein  as  the  Judge  might  direct,  and  that  they  should 
be  bound  by  ine  trial,  but  refuged  to  aUow  them  to 
deliver  a  defence, 

(a.)  Beported  by  M.  J.  Blakb»  Esq.,  Banister-at-Law. 


Hddf  an  appeal  by  the  third  parties,  that  (he  order 
was  right,  on  the  grounds  (1)  that,  tJkough  the  dsfendiat 
company  were  wiUing  to  have  the  third  parties  aiied  as 
defendants,  yet,  having  regard  to  the  nature  of  the  rdisf 
claimed  by  the  aeiion,  the  plaintiffs  were  entiUeiis 
obfect  to  the  third  parties  being  added  as  defendatdt; 
and  (2)  that,  having  regard  to  the  fact  that  the  defesi* 
ant  company  had,  by  their  defence,  raised  eserif  pM 
that  could  be  suggeded  by  the  third  parties,  ns  it^uttiet 
had  been  done  to  the  third  parties  by  the  refusal  to  aOew 
them  to  deliver  a  defence, 

Eden  v.  Weaidale  Iron  and  Goal  Co.,  35  W.  B.  507, 
35  Ch.  D.  287,  explained. 

Coles  V.  Civil  Serrioe  Supply  Association,  3S  W,  B> 
407,  26  Ch.  D.  629,  followed. 

Appeal  from  Kay,  J. 

The  action  was  brought  in  December.  1886,  by  Ann 
Barton  and  Elizabeth  Ashe,  the  present  tmsteei  ot  the 
will  of  Samuel  Barton,  who  died  in  1870,  thepiaiaiiff 
Ann  Barton  being  also  an  executrix.  The  raHwtj  ooa- 
pany  was  the  sole  defendant  to  the  action. 

The  plaintiffs  claimed  that  the  defendant  omfSBf 
might  be  ordered  "  to  appropriate  or  purohace  isd  to 
transfer  to  and  register  in  the  names  of  "  the  fhistiib 
"a  sum  of  £11,641  consolidated  stock,  and  sn&cf 
£1,250  4  per  cent,  stock." 

The  plaintifb  alleged  that  sums  of  stock  to  that 
amount  belonging  to  the  estate  of  the  testator  itoodift 
the  books  of  the  defendant  company  in  the  nanui  ^ 
Ann  Barton,  the  plaintiff,  and  Tbomtis  Barton,  the  (Aa 
executor  and  tiuetee  under  the  will  of  the  teitator,  nd 
that  between  the  years  1874  and  1885  the  same  w 
wrongfully  transferred  by  the  defendant  compsay  ent 
of  the  Joint  names  of  Ann  Barton  and  Thomas  Bartai|7 
reason  of  the  defendant  company  having  acted  on  t  dan 
or  deeds  authorising  the  transfers,  and  purporting  to  bi* 
been  executed  by  both  Ann  Barton  and  Thomas  Batoif 
though,  in  fact,  it  was  alleged  that  the  signstnrd  ei^ 
plaintiif  Ann  Barton  to  the  said  deeds  were  fofgtf* 
and  that  the  plaintiff  Ann  Barton  had  ncTcr  authow 
or  assented  to  the  said  transfers. 

In  1886,  after  the  transfers   referred    to,  Thooii   , 
Barton  became  Insolvent  and  retired  from  the  trostioi   , 
the  will,  and  the  plaintiff  Elisabeth  Ashe  was,  under  the 
powers  in  that  behalf  contained  in  the  will,  appointed  • 
trustee  of  the  will  in  the  place  of  Thomas  Barton. 

The  defendant  company,  by  their  defence,  denied  ws 
allegation  that  the  said  deeds  were  not  assented  to  aw 
not  executed  by  the  plaintiff  Ann  Barton,  and  thst  t^ 
signature  thereto  was  forged,  and  they  also,  in  ^ 
defence,  raised  the  point  that  an  authority  to  tr>n"^ 
gi?en  by  one  of  two  executors  was  aufflcient. 

On  the  29th  of  July,  1887,  the  defendant  compa^ 
applied  for  and  obtained  leave,  under  ord.  16,  r.  48,^ 
issue  a  third  party  notice  on  D.  Leahy  Arthur  andSii 
J.  PerciTsl  Baddiffe,  the  present  holders  and  transfeteei 
of  part  of  the  stock  referred  to,  and  this  notice  w«> 
seired  on  these  transferees  on  the  18th  of  August,  loS/* 
The  transferees  did  not  move  to  have  this  order  dii* 
charged  or  varied. 

The  defendant  company  subsequently  took  ou^  undtff 
ord.  16,  r.  52,  a  summons  for  directions,  and  at  ^ 
hearing  of  this  summons  the  third  parties  applied  t^M 
made  defendants  in  the  action,  but,  in  tejply  y*  ^ 
queetion  of  Kay,  J.,  refused  to  admit  any  '"^^^^^^^TJ 
indemnify  the  defendant  company.  Ksj,  J<»  on  tm 
10th  of  February,  1888,  made  an  ora<r  on  the  sum- 
mons for  directions  that  the  tbftd  parties  shonJi 
be  at  liberty  to  attend  at  the  trfal  of  the  action  ana 
take  such  part  in  the  proceedings  aa  the  judge  shoaio 
direct,  and  that  they  should  be  bound  by  the  result  of 
the  trial  of  the  action,  with  liberty  to  any  party  to  flw 
action  to  apply ;  but  refused  leave  to  the  {third  parti«a 
to  deliver  a  defence  in  the  action. 
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¥fom  this  order  the  tranaferees,  the  third   parties, 


Yaityhan  Sawkitu,  for  the  appellants. — The  appel- 

Ints  ask  to  be  made  defendants  in  the  action,  and  to  be 

it  libsrty  to  deliver  a  detenoe,   and  as  the  qaestion 

wbctber  the  transfers  were  forgeries  or  not  is  one  in 

wbieh  all  partiee  are  interested,  the  plain tiffd  oannot  be 

calMmised  or  prejadiced  thereby:  CatBhore  ¥.  North' 

Kmitern  BaUway  Oo.,  33  W.  R.  420,  29  Oh.  D.  344. 

Emj,  J.,  In  making  this  order  followed  the  form  of  order 

which  he  himself  introduced  in  OoUa  t.  Oivil  Service 

Supply  Aiiociaiion,  32  W.  R.  407,  26  Oh.  D.  S29 ;  but 

it  hat  been  subsequently  held  by  the  Oourt  of  Appeal  in 

Edn  T.  WeardcUe  Iron  and  Coai  Co.,  35  W.  R.  507. 35 

Cb.  D.  287,  that  persons  brought  In  as  thiri  parties  are 

io  (be  position  of  defendants,  and  may  administer  inter- 

rogitsrier.     Section  24y  snb*seotion  (3),  of  the  Judioa- 

toie  Act,  1873,  shows  what  are  the  liibilities  and  rights 

ef  a  person  bronght  in  under  the  third-party  rule,  and 

SMthe  Annual  Practice,  1887-8,  p.  11.     [Ootton,  L.J. 

—ToQ  did   not  moTe  to  discharge   or  vary  the  order 

oikiag  yoa  a  third  party.]   The  oourt  has  power  to  add 

tbs  third  parties  as  defendants  without  any  application  : 

ori.  1ft.  r.    11.    CoUam  ▼.  Eaatem  Counties  Railway 

Cs.,  9  W.  R.  94,  IJ.  &  H.  243,  shows  that  in  an  action 

of  this  kind  the  transferees  of  the  stock  ought  to  be  made 

defendants. 

Taylor  t.  Midland  Railway  Go.,  8  W.  R.  401,  10 
W.R.38t,28Beav.287,  8  H.  L.  Ots.  751,  was  aUo 
icferted  to. 

0.  L  dartf  for  the  defendant  company,  did  not  ob- 
ject to  the  appellants  being  made  defendants  in  the 
attha,  aoi  to  any  particular  form  of  order  being  made, 
ssloQg  as  the  appellants  were  kept  in  the  action  so  as  to 
he  bsand  by  the  result  of  the  trial. 

Alfred  Whitaher  (Benahaw,  Q.O.,  with  him),  for  the 
phuatSitB. — ^The  plaintifEs  by  their  action  do  not  claim 
the  apedflo  stock  now  standing  in  the  names  of  the  appel- 
Issta,  the  transferees,  nor  do  they  claim  any  speddo 
ilock.  The  plaintiffs  have  claimed  nothing  as  against 
tti  transferees,  and  there  is  no  priTity  between  them 
aad  the  plaintiffs.  The  plaintiffs'  claim  is  against  the 
nflway  company  alone  as  custodians  of  the  register,  for 
■ot  keeping  an  aoeurate  register.  Taylor  ▼.  Midland 
Bttilway  Co.  la  a  ease  of  an  exactly  similar  claim. 
[LiBDLST,  L. J.,  referred  to  Sloman  ▼.  Bank  of  England, 
14  Sim.  475.]  Any  appUoatlon  made  now  to  ha^e  the 
twiaferees  aidded  as  defendants  comes  too  late.  The 
orter  made  by  Kaj,  J.,  follows  Coin  t.  Civil  Service 
Sfqtply  AeaoeiatUm. 

Vaughan  Hawkinif  in  reply.  ^The  appellants  have 

wen  bronght  in  as  third  parties,  and  the  order  now 

^pealed  from  binds  them  generally  by  the  result  of  the 

Wal  aad  not  merely  for  contribution  or   indemnity. 

[(brroN,  L.  J. — Is  there  any  case  in  which  an  order  has 

baen  made  giving  a  third  party  the  right  and  liberty  you 

jow  dnim  f]    Benecke  ▼.  Froit,  24  W.  R.  669,  1  Q.  B. 

D.  419,  is  such  a  case.   [Cotton,  L.  J. — That  was  a  case, 

jot  under  the  present  rules,  but  under  the  rules  of 

W5.]    [LiNDLBT,  L.J.— The  only  case  I  can  find  where 

n  otder  of  this  kind  was  made  is  the  case  of  Eden  ¥. 

Weardale  Iron  and  Coal  Co,^  where  an  anomalous  order 

of  this  kind  had  been  made  and  was  not  appealed.]  In  sub- 

itanoe  the  relief  claimed  in  this  action  is  a  re-tranaf  er  of 

this  stock.    [Cotton,  L. J.^What  defence  do  you  sug- 

gMt  baa  not  been  raised  by  the  defendant  company  f]    I 

^KMild  like  to  set  up  a  claim  on  contract  by  way  of 

flefence,  and  that  the  transfer  by  one  executor  was  suffl- 

dant  to  glTe  me  a  good  title.   [Cotton,  L.  J.— Any  claim 

«  oontiact  yon  hare,  notwithstanding;  and  the  other 

aattear  baa  been  raised  by  the  defence  of  the  company. 

Iha  ocdez  of  Kay,  J.»  also  gi?M  liberty  to  any  parties 


to  the  action   to  apply  in   chambers  ai   they  may  be 
adfised.]     I  doubt  whether  that  applies  t3  my  clients. 

Cotton,  L.J.—Thla  is  an  appeal  from  Kay,  J.,  by 
peri>on8  made  parties  to  the  action  under  what  ia  known 
aa  the  third  party  rule ;  the  order  giving  the  defendant 
company  liberty  to  eerve  theae  persona  haa  not  been 
appealed  from,  and  we  ha?e  not  now  to  deal  with  that 
order.  The  only  question  we  hare  jiow  to  conaider  ia 
whether  any  injaatioe  haa  been  done  to  the  third  parties 
by  the  order  made  upon  the  application  for  direcfiona — 
whether  that  order  for  the  trial  of  the  matter  in  laaue 
in  tbetr  preaeace  did  not  gi?e  them  all  that  they  were 
entitled  to.  To  decide  that  we  must  look  at  the  nature  of 
the  action.  The  plaintiffs  brought  tb^ir  action  agsiast 
the  railway  company  alone  to  compel  th<)  company  to 
replace  certain  stock  which  the  plaintiffs  said  ought  to 
be  atinding  in  their  namea  in  the  company*a  booka.  In 
my  opinion,  whatever  may  be  the  conaequenoe  aa  between 
the  company  and  other  peraona,  the  pUintiffa  are 
entitled  to  proceed  sgaiost  the  company  alone,  on  the 
ground  that  it  ia  their  duty  to  keep  their  booka  pro- 
perly— not  to  take  the  stock  which  waa  registered  in  the 
plaintiffs'  namea  out  of  their  namea  without  a  proper 
authority  from  them  to  do  »o,  and  that  the  company  are 
liable  to  replace  the  at3ck  which  they  have  withouc  that 
proper  authority  teken  out  of  the  pUiutiffs'  namea.  It 
haa  been  often  held  in  cases  against  the  Bank  of 
England  that  if  the  plaintiff  sought  to  have  the  identical 
stock  which  had  been  wroogfully  transferred  replaced 
in  his  name,  he  might  have  done  so,  but  in  that  case  he 
must  hare  sued  the  transferees,  making  the  company 
co-defendants,  as  being  the  custodians  of  the  register. 
But  in  this  caae  the  plaintiffs  did  not  take  that  course. 
The  company  did  not  at  first  saggest  that  the  third  parties 
ought  to  be  made  defendants,  but  got  a  third  party 
order  against  these  persons  in  order  that  they  might  be 
bound  by  the  decision  in  tbii  action  of  the  question 
whether  these  transfers  wer^  forged  or  not.  By  the 
order  now  appealed  from,  K  ly,  J.,  gave  no  liberty  to 
the  present  appellants  to  put  in  a  defence  or  to  Inter- 
vene ss  parties  in  the  action,  but  ordered  that  they 
should  be  at  liberty  to  attend  at  the  trial  and  take  auch 
part  in  the  proceedioga  as  the  Judge  might  direct,  and 
should  be  bound  by  the  result  of  the  trial.  Of  course, 
the  present  appellants,  having  that  liberty,  might  make 
an  application  to  raise  any  defence  not  raised  by  the 
railway  company.  But  it  seems  to  me  that  every  point 
which  could  be  raised  by  the  third  parties  is  raised  in 
the  defence  of  the  company.  If  the  third  parties  wish 
to  administer  interrogatories,  they  can  inform  the 
defendant  company  what  it  is  they  wish  to  be 
elicited  from  the  plaintiffs  by  iotdrrogatorlea,  and  if 
the  defendant  company  refuae  to  put  the  interrogatories, 
the  third  parties  might  apply  to  the  judge  in  chambers 
for  an  order  for  that  purpose ;  but  when,  as  here,  all 
points  are  fairly  raised  by  the  defence,  and  intended  to 
t>e  fought  out  by  the  defendant  company,  the  plaintiffs 
ought  not  to  be  embarrassed  by  the  third  parties  coming 
in  to  defend  the  action  and  interrogate  as  if  they  were 
defendants.  Having  regard  to  the  nature  of  the  relief 
which  the  plaintifla  seek,  it  is  quite  right  that  the 
railway  company  only  ahould  be  made  defendants,  and 
I  am  unable  to  see  that  the  order  does  not  give  the 
appellants  everything  which  they  ought  to  have.  The 
oourt  must  endeavour  to  do  justice  to  third  parties,  but 
at  the  same  time  It  must  take  osre  not  to  do  injustice  to 
the  plaintifb.  If  there  were  any  witnesses  which  the 
appellants  may  think  ought  to  be  called  at  the  trial, 
they  can  communicate  with  the  company's  advisers,  and, 
if  they  refuse  to  call  those  witnesses,  the  appellants  can 
make  an  application  to  the  judge,  and  he  would  no 
doubt  allow  the  third  parties  to  call  those  witnesses 
themselves. 

LiNDLBTy  LJ  — ^I  am  of  the  same  opinion.    At  first  it 


454 


THE  WEEKLY  REPORTER.     [Apin7.i888.3    Vol.  XXXVI. 

-  g-  < 

Court  op  Appbal.    Barton  v.  London  and  North-Wistbrk  Ry.  Co. — Millvr  r.  Harper.    Oomw  of  Appiai, 


aeemed  to  me  that  the  plaiatiffs  coold  not  proaeonte 
their  action  withoat  theae  third  patties  beiog  broaght  in 
ai  defendants,  but  the  caaes  ol  Sloman  ¥.  Bank  of 
England  and  Taylor  v.  Midland  Railway  Co.  show 
that  the  plaintiffs  need  sue  no  one  but  the  railway  com- 
pany. The  issnea  to  be  decided  in  the  action  are,  first, 
whether  the  transfers  are  forgeries  or  not;  and,  seoondly, 
whether  the  signature  of  one  of  the  registered  Joint 
holders  is  snifident.  The  judge  below  ga^e  the  present 
appellants  liberty  to  appear  at  the  trial  of  the  action  and 
to  take  such  steps  In  the  proceedings  as  the  judge  might 
direct.  It  mnst  be  remembered  that  the  railway  com- 
pany are  hond  fide  defendants,  and  mean  to^aise  and 
contest  the  points  raised  by  the  pleadings.  In  my 
opinion  no  injustice  is  done,  or  likely  to  be  done,  by  this 
order,  under  the  circumstances,  to  the  present  ap- 
pellants. 

BowBN,  L.  J. — I  am  of  the  same  opinion.  The  plain- 
tiffs are  eeeking  to  impeach  certain  transfers  of 
stock  which  they  allege  are  forged  transfers.  But  the 
action  is  brought  against  the  railway  company  alone, 
and  at  first,  after  hearing  the  argument  of  Mr.  Vaughan 
Hawkins,  it  seemed  to  me  that  the  company  ought  not 
to  haTC  been  the  sole  defendants.  But  Mr.  Whitaker, 
by  his  able  argument,  rolled  back  the  tide  of  war  which 
had  risen  against  him,  and  changed  the  Tiew  I  had  first 
taken. 

The  relief  sought  by  the  action  is  relief  sought,  not  as 
against  the  third  parties,  bnt  as  against  the  raUway  com- 
pany alone.  Mr.  Yaugban  Hawkins  was  compelled  to 
admit  that,  as  the  action  was  at  first  launched,  the.  trans- 
ferees were  not  necessary  parties ;  but  he  urged  that 
they  had  been  made  parties  to  the  action  by  an  order, 
under  the  third  party  rule,  which  bound  them  by  the 
result  of  the  action,  and  yet  did  not  giro  them  adequate 
protection  under  that  rule. 

The  case  of  C7o<fa7»T.  Eastern  Countiei Railway  Go.wm 
relied  on  as  showing  that  the  trausfereee  oaght  to  ha^e 
been  made  defendants,  bnt  that  case  is  not  in  point,  as 
there  relief  was  sought  directly  affecting  the  transferees. 
Whether  in  the  present  case  these  transferees  were 
rightly  or  wrongly  brought  in  aa  third  parties  I  say  not. 
They  haTe  submitted  to  that  by  not  moving  to  discharge 
the  third  party  order.  A  summons  for  <Sractions  was 
then  taken  out,  as  it  had  to  be,  under  ord.  16.  r.  52,  to 
protect  both  the  plaintiffs  and  the  third  parties.  Now 
what  is  the  way  in  which  a  third  party,  when  brought 
in,  is  protected  without  embarrassing  the  plaintiff  ?  The 
next  rule,  rule  53,  deals  with  that.  In  the  firet  place, 
the  judge  may  permit  the  third  party  to  defend  the 
action,  but  not  so  as  to  embarrass  the  plaintiff,  and  the 
third  party  has  no  right  to  superadd  himself  as  a  defen- 
dant except  on  terms  such  as  admitting  a  liability  to 
give  indemnity,  &o.,  and  Mr.  Yaughan  Hawkins'  clients 
refused  to  admit  such  liability  to  give  indemnity ;  bnt 
the  rule  goee  further,  and  proTidesf  secondly,  that 
a  third  party  may  appear  at  the  trial  and  take  such  part 
in  the  proceedings  at  the  trial  as  the  judge  may  think 
fit;  thirdly,  the  judge  may  give  such  directions  as  he 
thinks  fit  for  the  purpose  of  having  the  question  oon- 
▼eniently  tried,  and  as  to  the  mode  and  extent  in  or  to 
which  the  third  party  shall  be  bound  by  the  judgment 
in  the  action.  The  railway  company  here  are  not  sham 
defendants,  or  defendants  who  have  no  interest,  in 
opposing  the  plaintiffs  claim,  as  in  some  of  the  cases^  of 
which  Withatn  t.  Vane,  28  W.  B.  27«,  49  L.  J.  Cb.  242, 
may  be  cited  as  an  example,  but  they  are  eff  ectively  defend- 
ing the  action,  and  it  seems  to  me,  therefore,  that  l^r. 
Yanghan  Hawkins'  clients  haTC  no  right  to  be  made 
defendants  because  they  wish  to  dress  the  defence  in  a 
paiticnlar  fashion,  if  their  interests  are  subetauttally  de- 
fended by  the*  railway  company.  They  can  make  an 
application  to  preTent  any  misoairlage  of  justice  if,  by 
reaaon  of   anything   happening    aubaequently    to  the 


order,    their  interests  would  not  be  snbstsntially  di 
fended.    No  such  necessity  has  yet  arisen. 

Appeal  diitniised. 

Solicitors   for   the     appellants,    PoZmer,  Sltud,  { 
NetOeBhip. 

Solicitor  for  the  defendant  railway  company,  C.  J 
Maeon, 

Solicitors  for  the  plaintiffs,  Stephene  A  8kphm, 


From  Chan.  DIt. 


Httohl 


MiLLEs  V.  Hakper.  (a.) 

Practice  —  Sammona    for    particulars  —  Dieam^^ 
R.  S.  C,  1888^  ord.  19,  r.  17. 

In  an  adion  hy  the  execuiors  of  a  deceaud  mmid 
woman  against  J^er  hushand  claiming  the  ddiveni*f4, 
certain  furniture  in  the  defendant's  possession  tim 
was  alleged  to  form  part  of  the  separate  propertiiifm 
deceased,  the  defendant  took  out  a  summons  forfsH^n 
lars  of  the  daim.  i 

Held,  affirming  North,  J.,  that  no  order  w|l*fc| 
he  made  upon  the  summons  until  the  defended  m\ 
given  discovery  as  to  the  furniture  in  his  pemii^] 
specifying  what  he  claimed  as  his*  \ 

Appeal  from  North,  J. 

The  action  was  brought  by  the  executors  of  t  dMtf 
married  woman  against  her  husband,  and  the  pin 
claimed  certain  furniture,  then  in  the  house  of  (lt< 
fendant,  aa  the  separate  estate  of  the  testatrix. 

The  furniture  in  question  was  in  part  alleged   ^^ 
been  settled  to  the  separate  use  of  the  testatdxlrf 
marriage  settlement,  and  in  part  to  haTe  been  p^ 
by  her  during  coTertnre  out  of  her  separate  incoi^ 

After  the  delifery  of  the  statement  of  sM 
defendant  took  out  a  summons  for  delivery  of . 
by  the  plaintifib  of  the  nature  and  deacriptioaj|^ 
seTeral  articles  of  f  umitnre  alleged  to  hare  belosff 
the  testatrix  for  her  separate  nee,  together  lA^  <^ 
showing  when  and  of  whom  the  alleged  purchaNi 
made,  and  what  articles  were  purchased  and  witftf 
paid  therefor,  and  for  a  stay  of  all  further  prooeii 
unless  such  psrticnlars  were  gi^en  within  se^en  isp> 

North,  J.,  refused  to  make  any  order  on  this  ran** 
and  ordered  it  to  stand  o^er  until  the  defendant  iM 
have  made  an  affldavit  stating  what  articles  of 
and  effects  in  the  house  the  defendant  claimed. 

The  defendant  appealed. 

J.  Q.  Wood,  for  the  appellant— The  defendant  li 
bound  to  giTc  discoTery  until  he  has  obtained  tt 
particulars  from  the  plaintiffs  ;  there  should  flnt  be ■> 
issue  knit  between  the  parties.  The  plahitiffs  bad  « 
no  application  for  discovery,  and,  therefore,  the  M 
was  wrong  in  form  in  requiring  the  defendant  ^^  «. 
discovery.  The  plaintiffs  have  no  doubt  >^^ J^ 
for  diMOTcry,  bnt  had  not  done  so  when  the  JcfeMVn 
summons  was  dealt  with.  j 

Sufinfen  Eady,  for  the  respondent,  was  not  ealle<<i^ 
OoTTOif,  L.J.— I  thujk  the  order  that  waa  m»d« 
right  in  substance,  if  not  in  form.  The  action  ft  brooi 
by  the  executors  of  a  deceased  lady.    Tbe  Wyn«» 
would,  of  course,  have  known  what  'omitnre  wa« 
and  what  belonged  to  the  trustees  of  h«'"«7f^ 
but  the  executors  cannot  know  that.    In  my  ^^r, 
learned  judge  was  substantially  right  in  ruling  " 
make  any  order  for  particulars  on  the  appUcstionwj^ 

I   (a.)  Bepoited  by  M.  J,  Blaxb,  Esq.,  Bairia*er-al-U* 
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COUBT  OF  ApPBAL. 


Meadant  until  tbe  defendant  gave  diaooTery  by  making 
an  affidaTit  slating  what  the  articles  of  f  nmitare  in  the 
koQfe  were  that  he  daimed.  Tfc  would  not  be  right  to 
nqcire  the  plaintiffs,  who  are  executors,  to  give  par- 
.ticnlan  until  the  defendant  had  done  that. 

LornLtT,  L.  J. — I  also  think  the  order  was  right ;  if 
the  contenkion  put  forward  on  behalf  of  the  defendant 
were  adopted,  I  do  not  see  how  the  plaintiiEs  wonld  be 
able  to  carry  on  the  action  at  all. 

BowBc,  L.J. — I  am  of  the  same  opinion.  In  snoh 
eaaea  it  is  a  good  practice,  and  one  in  conformity  with 
the  roles  of  procedure,  to  adjourn  a  summons  for  par- 
tieolsra  till  such  diacoTery  be  gifen. 

Appeal  diamUsed. 

BoUdtors,  Peacock  A  Ooddard;  S.  F.  MilUr  A  Son. 


From  Chan.  Dir, 


Feb.  14,  16,  23. 


Gas  Light  ajtd  Coke  Co.  v.  South  MiTBOPOLiTAir 
Gas  Co.  (a.) 

MHnpolUan  Gob  Act,  186G  (23  S  24  Vid.  e.  125),  s.  6 
— Diafriel — Supply  of  gat  for  aale-^Supply  for  eon' 
Mimptioa  leyona  distrid — Point  of  supply. 

The  Sine  Elms  Station  of  the  London  and  Souths 
Wedem  BaUway  Go,  lies  partly  in  the  dietriet  of  the 
jioMiif  iompany  and  partly  in  that  if  the  defendant 
eempny.  The  defendant  company  placed  meters  vnthin 
tkir  own  diatriet,  from  which  gas  toas  passed  through 
pifts  to  that  portion  of  the  Nine  Elms  Station  lying 
wkkin  the  plaintiff  company's  district.  Section  6  o/ 
the  Metropolitan  Oas  Act,  1860  {which  applied  to  hoth 
coHipoaiea),  after  defining  the  limits  of  each  company's 
dtitnef,  enadUd  thai  "  No  ether  company  or  person  than 
ttf  eom^ny  to  whom  such  limits  are  for  the  time  being 
mgned  .  •  •  shall  supply  gas  for  sale  within  the 
mi  limits,  unless  authorized  by  Parliament  so  to  do** 

Bdd,  thai  the  decision  in  the  case  of  Imperial  Gas 
Light  and  Coke  Co.  v.  West  London  Junction  Gas  Co. 
(Jnmdl  of  Oas  Lighting^  Jan.  7,  1868,  p.  14,  56 
L  J.  N,  S.  Oh,  862  note)  governed  the  present  case,  and 
therefore  that  the  point  qf  supply  within  the  meaning  of 
the  ittUon  is  the  meter  through  which  the  gas  pastes  into 
the  pipes  for  consumption  by  the  eustomerf  and  tJuU  it  is 
^atransgresiian  of  tf$e  statutory  profusion  to  supply 
9^  for  sale  at  a  meter  within  the  district  of  the  supply- 
ing company 9  although  it  is  intended  for  consumption 
nd  is  in  fad  consumed  within  the  dietriet  of  another 
oflipany. 

Per  Lindley  and  Bowen,  L.JJ.,  that  if  not  bound  by 
'^  decision  referred  to  they  should    have   held  that 
"supply*'  of  gas  was   a  process  continuing  from  the 
piece  where  the  gas  is  made  to  where  it  is  burnt. 
DecieioH  of  Kekewicb,  J.  (ante,  p.  119),  affirmed. 

nis  was  an  appeal  from  a  decision  of  Kekewlefa,  J., 
^yrted  ante,  p.  119,  where  the  facts  of  the  case  and  the 
ttgnments  are  folly  stated. 

The  facts  were  shortly  as  follows  :— 

The  pUdntifC  company  was  formed  by  the  amalgama« 
ItoQ  of  seTcral  gas  companies,  and  had  an  ezdusiTC 
light  of  enpplying  gaa  oTer  the  district  formerly  supplied 
by  ita  eonatitaent  companies,  such  supply  being 
pyeamed  by  the  proTisions  of  the  Metropolitan  Gas  Act, 
1880.  The  defendant  company  in  like  manner  was  formed 
hy  the  amalgamation  of  seTcral  gas  companies,  and  had 
«&  exdnanre  right  of  supplying  gaa  oTer  a  district  ad- 
j<Mng  the  district  of  the  plaintiff  company,  such  supply 

(«.)  Bfpofted  by  €.  Hbrbbbt  Bbown,  Esq.,  Bani0ter«at- 
Law 


being  also  goTerned  by  the  proTtsions  of  the  Metro- 
politan Gas  Act,  1860. 

By  that  Act  (section  6)  the  limits  of  the  companies 
ard  defined,  and  it  is  enacted  that  "  no  other  company 
or  person  than  the  company  to  whom  such  limits  are 
for  the  time  being  assigned  or  shall  hereafter  be 
assigned,  shall  supply  gas  for  sale  within  the  said  limits 
unless  authorized  by  Parliament  so  to  do.*' 

The  premises  of  the  London  aud  South-Western 
Railway  Co.  at  Nine  £lmi,  consisting  of  extensive 
locomotive  and  other  works,  are  situated  partly  within 
the  plaintiff  company's  district  and  partly  within  the 
defendant  company*s  district  By  an  agreement  with 
the  London  and  Scuth- Western  Railway  Co.  the  gas 
for  the  supply  of  the  whole  of  the  railway  company's 
premises  at  Nine  Elms  was  furnished  by  the  defendant 
company  through  three  meters  within  the  defendant 
company's  district,  but  the  gas  was  admittedly  used 
outside  the  defendant  company's  district. 

Tbe  plaintiff  company,  by  their  action,  to  which  the 
railway  company  were  not  parties,  claimed  an  injunc- 
tion   and   damages  against    the    defendant    company. 

Kekewioh,  J.,  dismissed  the  action,  with  costs. 

The  plaintiff  company  appealed. 

Sir  Henry  James^  Q,C.^  Sir  Charles  RusseU,  Q.C, 
Sir  Horace  Davey,  Q*C.,  B.  S,  Wright,  Danckwertz, 
and  Baldane,  for  the  appellants. 

Sir  R.  E.  Webster,  A.O.,  Michael,  Q.C.,  and  Prior, 
tot  the  respondents. 

Sir  Henry  James,  Q,0,  replied. 

Cur,  adv,  vuU, 

Cotton,  L.J. — ^This  is  an  appeal  from  a  decision  of 
Eekewich,  J.,  dismissing  the  plaintiffs'  acUoh.  If  the 
objection  had  been  seriously  press od  that  the  railway 
company  ought  to  be  parties,  I  am  of  opinion  that  that 
objection  ought  to  prevail ;  but  under  the  circumstances' 
it  is  our  duty  to  decide  the  question  before  us  on  its  merits, 
and  notwithstanding  the  absence  of  the  railway  com- 
pany. [After  stating  the  facts,  his  lordship  proceeded  :— ] 
The  question  which  we  have  to  consider  is,  What  is  the 
true  interpretation  of  the  words  '*  supply  gas  for  sale 
within  the  said  limits  "  in  section  6  of  the  Metropolitan 
Gas  Act,  1860  P  Now,  whatever  view  we  might  have 
taken  of  those  words  if  the  matter  had  come  before  us 
unhampered  by  authority,  we  cannot,  in  my  opinion, 
decide  in  favour  of  the  plaintiffs,  having  regard  to  the 
case  which  has  been  cited  to  us  of  The  Imperial  Oa$ 
Light  and  Coke  Co.  v.  West  London  Junction  Oas  Co.^ 
reported  in  Jottrnal  of  Gas  Lighting,  7th  January,  1868, 
p.  14 ;  56  L.  J.  N.  S.  Ch.  862,  note.  That  case  is  not 
reported  in  the  authorized  reports,  but  its  substantial 
luwuracy  has  not  been  disputed  on  either  side ;  and  we 
must  assume  it  to  be  correct.  It  is  true  that  the 
ofrcnmstances  of  that  case  were  widely  different  from 
the  preeent;  but  the  principles  there  laid  down  by 
Cairns,  L.J.,  and  Rolt,  L.J.,  exactly  apply  to  the 
case  before  us. 

Lord  Cairns  said :  **  There  is  no  controversy  that  the 
two  meters — both  the  meter  of  tbe  Wormwood  Scrubs 
Co.,  by  which  they  check  the  delivery  of  their  gas,  and 
the  meter  of  the  Great  Western  Railway  Co.,  by  which, 
for  their  own  satisfaction,  they  check  the  receipt  of  the 
gas— are  both  out  of  the  district  of  the  Imperial  Gas 
Co.,  and  dose  to  the  Wormwood  Scrubs  Works.  In  my 
opinion,  therefore,  this  is  a  question  which  does  not 
admit  of  any  serious  doubt,  because,  although  gas  is  a 
Tcry  intangible  article  to  our  apprehension,  still  gas  is  a 
manufactured  article,  which  is  sold  and  delivered  like 
any  other  manufactured  article,  and  the  question  is  to 
determine  when  and  at  what  part  this  manufactured 
article  is  sold  and  delivered.  Certainly,  as  I  under- 
stand it,  with  regard  to  gas,  wherever  the  point  is  that 
tht  meter  of  the  company  is  fixed,  and  the  gas  lea? e«  the 
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meter  and  is  deliyered  to  the  ooneumer,  that  ia,  the  point 
where  the  risk  of  the  compan?  ends  aad  the  risk  ot  the 
cousamer  begins.  In  a  dwelliog-hoase  the  pipe  on  both 
■idee  of  the  meter  mtLj  or  may  not  belong  to  the  com* 
panj,  bat  where  the  meter  whioh  telle  what  gas  baa 
passed  through  and  been  deli?ered  on  the  premises  is,  that 
is  the  place  where  the  risk  of  the  company  ends  and  the 
risk  of  the  consnmfr  begins  ;  and  so  I  say,  in  my 
opinion,  the  gas  company  in  this  case  delipering  gas 
through  these  two  moterF,  which  are  altogether  out  of 
the  district  of  the  Imperial  Oo.,  the  gas  is  thera  sold  and 
deliTered  to  the  Great  Western  Railway  Oo.,  and  if 
there  be  a  supply  for  sale  within  the  meaning  of  the  Act 
of  Pdr]i>)meQt,  that  supply  for  sale  i%  not,  in  my  opinion, 
within  the  limits  of  the  Imperial  Oo.  but  in  a  wholly  dif- 
ferent district."  And  Rolt,  L.J,,  ezpressfs  himself  to 
the  same  effect. 

That  is  a  clear  decision  as  to  the  proper  construction 
of  the  Act,  and  it  is  a  decision,  acted  on  for  many  years, 
which  this  court  is,  I  think,  bound  to  follow.  The 
decision  of  Kekewich,  J.,  must  be  affirmed,  and  this 
appeal  dismissed,  with  cost<s. 

LiNDLBT,  L.  J. — The  question  in  this  action  is  as  to 
the  meaning  of  the  words  "  supply  gas  for  sale."  My 
own  opinion  Is  that  the  process  of  supply  is  continued 
from  where  the  gas  leaves  the  gasometer  to  where  it  is 
burnt.  I  cannot,  however,  in  this  case  put  upon  the 
words  the  construction  which  I  think  right,  having  re- 
gard to  the  construction  placed  upon  it  by  Lord  Oaims 
and  Bolt,  L  J.,  in  the  case  to  which  the  Lord  Justice  has 
referred. 

BowfiN,  L.J. — My  own  impression  has  been  that  this 
is  a  case  in  whioh  one  ought  to  have  the  courage  of  one's 
opinions,  and  in  which,  holding  the  view  whioh  we  do 
hold  as  to  the  construction  of  the  word  *' supply,*'  we 
ought  to  decide  accordingly.  For  my  part,  I  cannot 
agree  with  the  construction  laid  down  by  Lord  Oaims 
aod  Rolt,  L.J.  In  my  opinion  to  supply  does  not  mean  to 
sell  and  deliver ;  a  meter  is  not  a  reservoir,  or  the  point 
at  which  the  supply  is  made;  but  the  operation  of 
supply  continues  till  the  gas  reaches  the  burner.  How- 
ever, I  concur  with  my  learned  brothers  in  yielding  to 
the  expressed  opinion  of  the  court  in  the  oaie  to  whiqh 
reference  hSs  bren  made  and  which  has  been  acted  upon 
by  this  court  for  many  years.  The  appeal  will  accord- 
ingly be  dismi-sad. 

Solicitors,  Bedford,  Monier-WilUami,  A  RoUnaon; 
Johnson,  Budd,  dk  Johnson, 


From  Chan.  Div.  July  8,  9, 11, 12, 14, 15 ;  Aug.  4. 

Pboctoh  v.  Bbnnis.  (a.) 

Paten t — Specification^^ Description'^  Combinaiion  pro^ 
dxAcing  new  result  —  In/ringtment  by  mechanical 
equivalents. 

Where  a  patent  has  been  obtained  for  an  invention 
consisting  of  a  combination  of  mechanical  appliances, 
where  the  inveniion  is  new  it  is  not  necessary — on  the 
question  of  validity  of  the  patent — that  the  particular 
portions  of  the  combinaUon  sJiould  or  should  not  have 
been  claimed  as  novel  in  the  specification ;  but,  on  the 
question  of  infringement,  where  the  infringement  aUeged 
is  not  the  talcing  of  the  combinaiion,  but  the  taking  of  a 
subsidiary  portion  of  the  combincUion,  then  it  is  necessary 
thctt  the  novelty  of  such  portion  should  have  been  claimed, 

Foxweli  V.  Bostock,  12  W.  B.  723,  ^  De  G.  J.  dh  8. 
298,  explained, 

(a.)  Reported  by  M.  J,  Blaxb,  Eaq.,  BanfatiiT-at-Law. 


Hsrrison  v.  Anderston  Foundry  Co.,  I  App,  Gat,  574, 
25  W,  R.  H,  L.  Dig,  11^,  followed. 

Where  the  invention  claimed  by  a  patmtee  it  oae    | 
merely   for   improvements   in    a   oombiniUion  of  iht    i 
mfchanical  means  already  vsed  in  old  machines,  pro-     I 
ducing  a  result  already  well  known,  there  the  pokuke 
wUl  be  hdd  etrieUy  to  the  description  given  in  hit 
specification    of  the   particular   means  by  which  Mi 
invention  is  carried  into  effect,  and  the  dodrine  HuA 
mere  mechanical  equivalents  constitute  an  infringmait 
does  not  apply.     But  where  the  invention  claimed  it  ow 
not   merely   for  improvements  in  the  combinoHon  of 
mechanical  means  employed,  but  also  in  the  application 
of  those  means  to  produce  a  result  that  it  novtl,  then  tk 
user  by  another  person  of  mere  mechanical  equiseksU 
for  the  purpose  of  prodaUmg  the  same  result  conttMa 
an  infringement  of  the  patent. 

Curtis  V.  Piatt,  3  Ch.  D,  135n,  13  W.  B,  Ch.  Dig.  ^9, 
distinguished, 

Oiark  V,  Adie,  26  W,  B.  45,  2  App.  Cm.  315,  a- 
plained. 

The  defendant  in  an  action  for  infringement  9f  a 
patent,  in  order  to  successfully  plead^at  tJ^e  htariagi^ 
the  action  at  distinguished  from  an  interlocutcnf  eppU- 
cation — "  acquiescence  "  as  a  bar  to  the  p/aintt/ irigMii 
must  prove  (1)  that  the  defendant  was  ignorant  o/  tki 
plaintiff's  rights;  and  (2)  thai  the  plaintiff  knmM 
the  defendant  was  ignorant  of  the  plaintiff's  righUitni 
stood  by  and  aUo^jnled  the  defendant  to  expend  monei » 
ignorance  of  the  plaintiff's  rights. 

Appeal  from  Bristowc,  Vice -Chancellor  of  the  Palatine 
Court  of  Lincasfer. 

The  action  was  to  restrain  the  infringement  ot  i 
patent  obtsined  by  the  plaintiff  in  June,  1875.  1^ 
defendant  Bennis  was  the  maker  of  machines  sllefrf^ 
be  infringe ments,  and  the  other  defendants,  Otoa^ 
&  Winkworth  and  Greenhaigh  &  Shaw,  were  pavflB 
who  were  using  the  machines  made  by  Benois. 

The  plaintiff's  patent  was  for  an  invention  having  tot 
its  object  improved  and  self-acting  mechaninn  for  the 
supply  and   distribution  of  fuel  at  intervals  over  th«    | 
surface  of  fire  in  furnaces.  i 

The  plaintiff,  in  bis  specification,  deeoribed  the  son-    i 
strnction  and  action  of  bii  apparatus  as  follows  :—*'| 
employ  an  x>rdinary  feed-hopper  applied  to  the  front  of 
the  boiler,  which,  by  means  of  spiked  rollers,  will  giy«  <| 
supply  of  fuel:  the  fuel  is  received  upon  an  inclined  ! 
door  or  flap    •    •    •    •    the  door  or  flap  is  secarad  to  | 
cross-shafts,  to  whioh,  by  means  of  levers  or  tappets  a  | 
pattial  turn  or  rotary  motion  is  giveOi  drawing  back  the  ; 
door  or  flap  until  the  tappet  shall  have  passed  its  ihrov, 
whereon  the  partial  rotation  of  the  shaft  is  suddenly 
reversed  by  means  of  a  coiled  spring  or  weight  appliad 
thereto.    By  such  reversing  action  the    door  or  flap 
attached  to  the  shaft  receives  a  rapid  forward  moTfr- 
ment  in  the  direction  of  the  furnace  bars,  throwing  and 
distributing  the  fuel  over  a  portion  of  the  fire.    Tbe 
tappet  is  provided  with  two  or  more  varying  throw*,  so 
that  the  spring  will  be  coiled  more  or  less  as  the  fuel » 
to  be  alternately  thrown  on  to  the  aarfaoe  fire  at  ths 
front,  midway,  or  back  of  the  fire  surfaae.    The  Upp^ 
shaft  receives  motion  from  a  worm  and  worm-wheeL'' 

The  plaintiff,  in  his  specification,  then  went  on  to  de- 
scribe the  same  in  detail  and  with  reference  to  varioni 
figures  thereunto  annexed,  and  continued  as  follows  :^ 
"I  would  have  it  to  be  understood  that  I  lay  no  olsim 
to  the  hopper,  nor  to  the  spiked  rollers,  nor  to  th« 
shafts  and  worms  for  operating  the  same ;  but  whati 
do  olaim  is  the  employment  of  :the  tappets  and  shafts 
and  springs  when  applied  to  and  in  connection  «ith 
the  doors  as  and  for  the  purpose  herein  fully  desoribed 
and  illustrated." 

The  defendant  Bennis  had,  in  April,  1876— prior  » 
the  date  of  the  plaintiff's  patent— l»ken  out  a  patent 


VoLXXXVL    [April 7.1888.]    THE   WEEKLY   REPORTEtt. 


45  7 


OOITBT  07  ApfSAX.. 


Paootob  v.  Bbnnis. 


Court  op  Appeal. 


/ 


/ 


totiDproTementa  in  the  mechaDism  of  furDace-feediog 
ftadiineB,  but  in  that  patent  of  Bennis'  the  coal  was 
tbiovn  upon  the  fire  bj  a  longitudinal  thrust,  the  pusher 
being  worked  by  an  arm.  It  appeared  that  Bennie, 
befon  taking  out  thii  patent,  had  tried  radial  action, 
bm  abandoned  it,  and  adopted  the  longitudinal  action 
in  bis  patent.  Bennis'  patent,  however,  was  not  a  suo- 
ecfs,  and  never  came  into  praotical  use. 

Some  jears  subsequent  to  the  date  of  the  plaintiff's 

pafeot  Bennis  began  to  manufacture  the  machines  which 

the  plaintiff  alleged   constituted   infringements  of  the 

jdatDtiifs  patent.    These  machines  of  Bennis',  though 

different  in  general  appearance  to  those  of  the  plaintiff, 

Worked  like  the  machines  of  the  plaintiff,  with  an  inter- 

laittent  radial  motion,  and  the  radius  was  mofed  in  one 

dnectlon  by  tappets,  and  in  the  opposite  direction  by  a 

apdng,    as   in  the    plaintiffs    machine.     In    Bennis' 

BMchine,   however,  the  radius  was  not  attached  to  a 

ibaft,  but  worked  on  a  pin,  and  was  itself  impelled  by  the 

tappets    and    the    spring,  whereas    in    the    plaintiff's 

Bscfaine  tbe  radius  was  attached  to  a  shaft,  and  the 

sbsft  was  impelled  by  the  tappets  and  the  spring. 

Bennis  exhibited  these  machines  of  his  at  Manchester 
ID  1682,  and  at  Oldham  in  1888,  and  the  other  defend- 
ants booght  and  used  them.  The  plaintiff  saw  Bennis' 
maehinea  at  both  exhibitions,  but  did  not  then  complain 
cl  them  88  infringements.  It  appeared  from  the  evi- 
dance  Uiat  the  plaintiff,  in  1882,  knew  that  the  other 
defendants  had  purchased  some  of  Bennis'  machines, 
and  that  the  plaintiff  had  on  several  occasions  asked  the 
other  dcfcDdanta  to  try  the  plaintiff's  machine  instead 
of  Beanis',  aa  it  was  better  than  that  of  Bennis,  but 
had  sever  intimated  to  those  defendants  that  Bennis' 
Bacoine  was  an  infringement  of  the  plsiotiff's  patent. 

In  I8S7  the  action  was  tried  before  the  Yice-Chan- 
ceBor  of  the  County  Palatine  of  Lancaster,  who  held 
that  the  machine  made  by  Bennis  was  an  iofiingement 
<A  the  plaintiff'a  patent,  and  gave  judgment  accordingly 
against  Bennis,  but  dismissed  the  action  as  against  the 
other  defendants  on  t^e  ground  that  the  plaintiff  had 
lost  hia  right  of  action  against  them  by  acquiescence. 

The  plaintiff  appealed  from  so  much  of  the  judgment 
•a  dismiiaed  tbe  action  against  the  defendants  other  than 
Bennis ;  and  the  defendant  Bennis  appealed  from  the 
jodgment  against  him.  The  appeals  came  on  for 
bearing  together. 

The  nature  of  the  arguments  sufficiently  appears 
from  the  judgments. 

Sir  B.  E.  Wehikr,  A.G.,  Moulton,  Q.G.,  and  8.  Hall, 
lor  the  plaintiff's  appeal. 

Aitan^  Q,C^  and  Bouafield,  for  the  defendant  Bennis' 
sppeaL 

^9^f  Q*0*f  and  BaiJur,  for  the  respondents  Oroesea 
t  Winkworth. 

0.  Z.  Olare^  for  the  respondents  Greenhalgh  &  Shaw. 

Aug.  4.*-GoTTON,  L.  J.  [after  stating  the  nature  of  the 
appeal,  continued:^]  The  first  question  we  hate  to 
consider  is,  what  is  it  the  plaintiff  claims  by  his 
spedflcation  ?  For  the  present  it  is  sufficient  to  state 
that  hia  claim  is  for  a  combination  forming  a  machine 
to  distribute  coal  on  fires  or  furnaces,  and  it  is  a 
eombination  and  nothing  else  that  he  claims.  It  waa 
not  contested  that  it  was  useful,  and  it  was  not 
serioosly  contended  that  it  had  been  anticipated,  but  it 
waa  contended  before  us  that  the  plaintiff's  specification 
was  not  good,  because  it  did  not  point  out  what  he 
admitted  to  be  old  and  what  he  considered  to  be  new. 
It  was  argued  that  the. infringement  complained  of  was 
an  infiiogementy  not  oif  the  combination,  but  of  some 
cgbaidiary  combination  or  aome  particular  portion  in 
the  plaintiff's  machine.  That  argument  is  erroneous, 
bccanae  the  case  made  by  the  plaintiff  is  that  the 
defendants  hafe  infringed  the  combination  which  was 


patented,  but  it  is  desirable  to  deal  with  the  objection 
to  the  epecification. 

Counsel  for  Bennis  relied  on  the  opinion  expressed 
by  Lord  Westbury  in  Foxwell  t.  Bostock,  12  W.  B. 
753,  4  De  G.  J.  &  S.  298,  but  that  must  be 
read  with  the  light  thrown  upon  it  by  Lord  Cairna  in 
HarriBon  ▼.  AndtrBton  Foundry  Co,^  1  App.  Cas. 
574,  25  W.  It.  H.  L.  Dig.  174.  [The  Lord  Justice 
here  read  the  passage  in  the  judgment  of  Lord  Cairns 
referring  to  Foxwell  ▼.  Bostockf  and  continued : — ]  In 
my  opiDion,  it  is  of  necessity,  apart  from  this  expression 
of  Lord  CairuF,  that  where  a  combination  ia  claimed  to 
be  an  iuTention,  then,  if  that  iuTention  be  new,  it  is 
immaterial,  on  the  question  of  ?alidity  o(  the  spccifi- 
tion  and  the  goodness  of  the  patent,  whether  the 
patentee  haa  pointed  out  how  far  he  does  or  does  not 
claim  particular  portions. 

Of  course,  if  the  alleged  infringement  had  bsen  the 
taking  a  suhaldiary  portion  of  this  combination — particu- 
lar paits  of  the  machinery  which  formed  the  combination 
— ^it  would  ba?e  been  material ;  but  here  the  plaintiff  in 
his  claim  cuts  himself  down  eotirely  to  the  combination, 
pointing  out  that  he  simply  claims  tbe  combination  of 
four  parts — the  combination  of  the  tappets,  shafts,  and 
springs  with  hia  flaps  or  doors. 

It  was  further  contended  by  Mr.  Aaton  that  all  the 
differences  between  the  machine  which  Bennis  is  making 
and  selling  and  the  machine  specified  in  Bennis'  patent 
of  April,  1875 — which  was  prior  to  that  of  the  plaintiff- 
were  mere  alterations  which  any  workman  could  iatro- 
duce  as  a  variation  of  that  machine  without  any 
invention  whateTer,  and  that  as  Bennis  had  got  a  patent 
which  should  coTer  all  such  additions  or  variations  aa 
could  be  made  by  an  ordinary  workman  without  inven- 
tion from  his  specification,  it  waa  imposaible  that  the 
later  grant  to  the  plaintiff  should  prevent  Bennis  from 
using  that  which  yfM  really  described  in  his  own  patent. 
In  my  opinion,  looking  at  the  machinery,  one  would 
come  to  the  conclusion  that  the  difference  between 
Bennis'  machine  as  described  in  his  specification  and  the 
machines  which  he  is  now  making  i^  not  of  the  charsMster 
so  urged.  It  is  remarkable  that  the  only  witness  sup- 
porting that  contention  of  Bennia  is  his  principal 
scientific  witness — of  the  very  highest  attainments  as  a 
scientifia  witness — but  not  a  practical  man  employed  ia 
making  these  machines.  No  workman  was  called  to 
say  that  these  variations  would  have  occurred  to  him, 
or  were  such  as  he  would  have  introduced  without  any 
invention.  [The  Lord  Justice  here  mentioned  a  par« 
ticular  variation  with  respect  to  the  action  of  the  door 
or  fiap,  and  continued : — ]  It  would  be  singular  that 
thia  variation,  which  has  made  a  machine  effactual, 
while  the  patented  machine  of  Bennis'  seems  never  to 
have  come  into  practical  use,  shonld  be  considered  a 
mere  obvious  variation  not  requiring  any  invention. 

We  then  come  to  this  point — is  there  an  infringe- 
ment P  The  contention  of  the  plaintiff  is,  not  that 
parts  of  his  machinery  have  been  taken,  f  )r  which  he 
has  a  right  to  protection,  but  that  his  combination  has 
been  taken.  It  is  obvious  that  Bennis  has  not  tiken 
absolutely  and  exactly  the  combination  which  the  pUin- 
tiff  has  patented ;  but  the  question  is.  Has  the  com- 
bination in  substance  been  taken  P  Haa  Bennis,  though 
not  exactly  taking  the  whole  combination  which  haa 
been  patented,  taken,  by  slight  variations  or  by 
mechanical  equivalents,  the  substance  of  it,  so  as  to 
produce  the  same  reault  by  practically  the  aame  meana  P 
[The  Lord  Justice  here  referred  in  detail  to  the  specifi- 
cation of  the  plaintiff,  and  said : — ]  Now  the  ingenuity 
of  counsel  produced  the  argument  that  this  does  not 
dsim  a  combination.  I  agree  that  it  does  not  contain 
the  word  **  combination,"  but  what  is  here  claimed  is, 
to  my  mind,  essentially  a  combination,  and  nothing 
else.  A  combination  is  the  use  of  ceriain  things  in 
connection  with  others  to  produce  a  machine,  and  that 
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is  what  ia  here  claimed.  [The  Lord  Justice  then  entered 
into  an  examination  of  the  macblDe  made  and  sold  by 
Bennia  with  reference  to  the  differences  between  it  and 
the  plaintiff's  machiDes,  and  continaed  : — "]  In  my 
opinion,  although  Bennis  has  not  got  the  exact  com- 
bination of  the  plaiotiff,  yet  he  has  got  it  in  substance 
and  resnlt  by  putting  mere  mechanical  equifalentn  for 
elements  of  the  plaintiff's  combination,  which  is  pro- 
tected by  his  patent. 

Then  it  is  said,  on  behalf  of  Bennis,  that  there  are 
certain  omissions  in  the  machine  which  he  is  making  and 
selling  of  parts  which  there  are  in  the  plaintiff's  com- 
bination ;  that  there  are  certain  things  in  Bennis' 
machine  not  found  in  the  plaintiff's,  and  producing  a 
result  which  ia  not  obtained  in  the  plaintiff's  machine ; 
and  that  that  wonld  present  what  has  been  done  by 
Bennis  being  considered  as  an  infringement  of  the  plain- 
tiff's machine.  But  if  Bennis  has,  by  any  additions, 
made  an  improfement  which  would  be  a  subject  for 
letters  patent,  that  will  not  enable  him  to  take  the 
plaintiff's  combination  and  apply  his  improvements  to 
it.  Omitsions  or  additions  may  be  very  material  in 
considering  whether,  in  fact,  the  machine  of  Bennis  is 
an  infringement  of  the  combination  which  the  plaintiff 
claims ;  but,  if  Bennis  really  has  taken  the  substance 
and  eseence  of  the  plaintiff's  combination,  the  mere  fact 
that  certain  pait^  are  omitted  or  certain  parts  are  added 
cannot  prevent  his  machine  from  being  an  infringement 
of  the  plaintiff's  combination. 

Then  it  was  said  we  are  bonnd  by  what  was  laid 
down  by  the  judges  in  Curtia  t.  Piatt,  8  Cb.  B. 
135n,  3  W.  B.  Cb.  Dig.  59.  The  piinciple 
alleged  to  have  been  laid  down  there  was  that 
where  an  invention  is  claimed  for  improvements  in 
machinery  consisting  only  in  a  combination,  there  the 
patentee  must  be  held  to  the  description  which  he  gives 
of  the  particular  means  by  which  his  invention  is  to  be 
carried  into  effect,  and  that  the  doctrine  of  mechanical 
equivalents  cannot  apply.  In  my  opinion  that  case 
does  not  apply  to  the  present,  because  the  observations 
there  made  were  applied  to  a  case  where  the  patent  was 
for  an  improvement  in  a  machine  whioh  had  been  long 
in  use  for  producing  a  certain  result.  There  was  no 
novelty  in  the  results  to  be  produced,  and  the  only 
novelty  which  could  be  claimed  was  the  application  and 
use  of  certain  mechanical  means  in  order  to  produce  in  a 
known  machine  the  same  resnlt  which  in  that  known 
machine  had  been  produced  by  other  mechanical  means. 
That,to  my  mind,  distinguishes  that  case  from  the  present. 
[The  Lord  Justice  then  referred  in  detail  to  the 
nature  of  the  invention  claimed  by  the  patentee  in 
CurttB  y.Platt,  and  continued :— *]  In  applying  the  words 
used  by  the  judges  in  that  case,  we  must  consider  the 
nature  of  the  ease  before  them,  and  I  come  to  the  con- 
clusion that  what  they  meant  was — ^that  where  there 
irno  novelty  in  the  result,  and  where  the  machine  is  not 
A  new  one,  but  the  claim  is  only  for  improvements  in  a 
known  machine  for  producing  a  known  resulf,  the 
patentee  must  be  tied  down  ftrictly  to  the  invention 
which  he  claims,  and  the  mode  which  he  points  ont  of 
effecting  the  improvement.  Bat  here,  although  there 
had  previously  been  imperfect  machines  for  feeding 
furnaces  automatically,  yet  there  had  not,  previously  to 
this  machine,  been  any  machine  by  which  that  had 
been  done  by  any  intermittent  radial  action  of  a  flap 
or  door,  as  is  done  here  by  the  plaintiff.  In  my  judg- 
ment, therefore,  we  mast  come  to  the  conclusion  that 
the  defendant  Bennis,  and  also  the  other  defendants, 
have  infringed  the  plaintiff's  patent,  and  that,  co  far  as 
this  goes,  the  appeal  of  Bennis  mast  be  di^miased. 

Then  we  come  to  the  question  whether  anything  has 
been  done  by  the  plaintiff  which  will  bar  hia  right  of 
relief  aa  against  the  defendanta  ?  Now  we  must  bear  in 
mind  that  thia  is  not  a  question  as  to  an  interlocutory 
injunction.      If    the   plaintiff,  after  what  had    taken 


place,  had  come  here  for  an   interlocutory  injanctios,  ft 
would  have  been  difficult  for  him  to  answer  some  of  the 
arguments  which  on  this  part  of  the  ease  wers  oiged 
against  him,  becaoae  the  court  does  not  hiterfsro  on  in- 
terlooutory  injunction    unless  the    plaintiff  has  best 
prompt  in  malring  his  claim.     But  here  we  are  at  the 
hearing,  and  what  we  have  to  consider  is,  has  the  right 
of  the  plaintiff  been  barred  by  what  has  been  done  Vy 
the  plaintiff  P     [The  Lord  Justice,  alter  here  refeiriog 
to  the  evidence  on  this  point,  came  to  the  oondasfoA 
that  the  proper  construction  of  the  evidence  was,  not 
that  the  plaintiff  gave  permission   to  the  defendsnli 
other  than  Bennia  to  use  the  machines  made  by  Bennii, 
if  on  a  trial  those  machines  were  found  to  be  beter  thsa 
the  machines  of  the  plaintiff,  but  that  the  plahitiff 
merely  requested  those  defendants  to  try  the  plaistilfs 
machine,   and  if  they  did,  that  they  would  find  it  s 
better  machine  than  that  of  Bennis';  and  continned:-] 
Then  it  is  said  that,  independently  of  that,  there  M 
been  a  lying  by  on  the  part  of  the  plaintiff  whidi  wobU 
in  a  court  of  equity  prevent  him  from  obtaining  M, 
In  my  opinion  there  has  not.    The  right  of  the  psteili 
does  not  depend  oii  the  defendant  having  note  M 
what  he  ia  doing  is  an  infringement.    If  whattkeie 
fendant  is  doing  is,  in  fact,  sm  infringement)  hiiMg 
acted  bond  fide  and  honestly  will  not  protect  biafna 
an  injunction.     It  does  not  depend  on   noties.  t^ 
right  of  monopoly  has  been  granted  to  the  patentsetoA 
what  it  is  neoessary  for  the  defendant  to  shov  in  oidcrt) 
rdise  an  equity  against  the  plaintiff,  is  expressed  hf  M 
Cranworth  in  Ramsden  t.  Dyton^  14  W.  B.  9S6,  L  B. 
1   H.   L.   129,  as  follows :  *<  If  a  stranger  begin  t> 
build  on  my  land,  supposing  it  to  be  his  ovn,  ui  U 
perceiving  his  mistake,  abstain  from  setting  him  v^ 
and  leave  him  to  persevere  in    his  error,  a  oovtff 
equity  will  not  allow  me  afterwards  to  assert  s?  ^ 
to  the  land  on  which  he  had  expended  mon^o^ 
supposition  that  the  land  was  his  own.   It  consiAP"' 
when  I  saw  the  mistake  Into  which  he  had  falleB,ft^ 
my  duty  to  be  active  to  state  my  adverse  title,  sdAw 
it  would  be  dishonest  in  me  to  remain  wilfully  pei^ 
on  such  an  occasion  in  order  afterwards  to  profit  bf* 
mistake  which  I  might  have   prevented."    Tbstb;! 
down  the  principle  that  it  is  neoeaeary  tbst  the  penf 
who  alleges  this  lying  by  should  have  been  acting* 
ignorance  of  the  title  of  the  other   man,  and  ^*f  I 
other  man  should  have  known  that  ignorance, asdi*  , 
mentioned  his  own  title.      Here  none  of  the  ^^^'j^^  < 
state  that  they  never  knew  anything  about  theplttB"^.  | 
patent.     In  my  opinion  it  must  be  taken  that  ^^^ 
know  it,  butk  if  they  did  not,  I  cannot  find  saTW 
from  which  we  ought  to  draw  the  conclnaion  ^i^ 
plaintiff  had  reason  to  suppose  that  they  did  "ot;^ 
should  he  not  suppoee  that  they  were  suiting  onths^ 
for  which  they  are  now  contending,  that  what  th^*** 
doing  was  no  infringement  P 

In  my  opinion  the  facts  of  this  case  do  not  requr** 
enable  us  to  hold  that  the  plaintiff  lay  by,  «>  *"^ 
silence,  with  knowledge  that  the  defendants  ^^'^'^ 
in  ignorance  of  his  title,  to  deprive  himself  of  «!/•»>' 
to  relief  which  he  otherwise  would  have  had.  ^ 

Then,  ia  there  anything  like  a  represenUtioa  ^r^ 
machines  of  Bennis  were  no  Infringement  F  It  i^^ 
that  the  plaintiff  never  said  they  were,  '^^^^^^ 
knew  It.  But,  in  my  opinion,  mere  silence,  laW^'Tj 
giving  notice  to  the  defendants  that  what  *^^j 
doing  was  an  infringement,  cannot  reasonably  be  vm 
as  any  representation  that  what  they  were  doing ^  ^ 
an  infringement.  It  would  be  going  maoh  •<»  »' J 
hold  that  the  omission  of  the  patentee  to  say,  ^  ^T! 
infringing  my  patent,"  amounted  to  a  representation^ 
him  that  what  the  parties  were  doing  was  »«*  ""^ 
fringement.  There  Is  no  evidence  to  lead  us  to  »•  •J 
elusion  that  there  was  any  estoppel  against  **>« JjJ*?^ 
by  a  representation  made  by  him  to  the  effect  relw 
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bj  fbe  defeodanfes.      In  my  opinion,   therefore,  the 
appeal  of  the  plaintiff  aoooeede  and  the  appeal  of  Bennis 

faik 

Bownr,  L,  J.— I  am  of  the  same  opinion.    With  re- 
gard to  the  defendants  other  than  Bennia,  the  Yioe- 
Chaacellor  decided  that  the  pUdnttfE  had  loet  againat 
them  whateTor  rights  he  originally  poaaeaaed  owing  to 
coodoet  or  inaction  on  his  part  which  amounted  either 
to  eatoppel  or  to  aoquieacenoe  within  the  meaning  attached 
tp  that  word  by  the  well-known  practice  and  principlea 
of  the  eoarta  of  equity.    Aa  to  eatoppel,  it  aeema  to  me 
that  there  is  a  very  ahort,  and  I  think  oondusiTe,  anawer 
to  the  reapondent's  argnraent.    There  certainly  was  no 
lepreae&tation  made  by  the  plaintiff  to  the  effect  that 
he  mold  not  enfoice  his  rights  or  that  he  had  got  no 
li^ta  aa  against  these  defendants,  nor  was  there,  in  my 
epiakm,  any  oondact  which  amonnted  to  such  a  repre- 
antation.    I  think  the  only  planaible  ground  which  Mr. 
Bigby  eonld  take  was  that  there  had  been  acquiesoenca. 
Bat  is  order  to  make  oat  acquiescence  it  ia  neceaaary  for 
thctttoeBtsUish  that  the  plaintiff  stood  by  and  know- 
ioglj  allowed  the  def endauta  to  proceed  and  to  expend 
Bosey  ID  ignorance  of  the  fact  that  the  plain  tifC  had 
lig'hti  and  meant  to  assert  such  rights.    If  they  made 
out  that  Qsae,  than  a  court  of  equity  would  not  after- 
vatSaiUovthe  plaintiff  to  interfere  with  them  except 
upon  thetsraaof  placing  them  in  the  aame  poaition  and 
coapaaatiBg  Osm  for  the  loss  which  they  had  sua- 
taioed  oviqg  to  s  mistake  which  he  favoured.    It  seems 
to  010  iopoaa^e  to  apply  thia  doctrine  to  the  facta 
^ff^ns,   rtaeems  to  me  that  the  true  inference  of 
^  to  be  d»wn  here  is  that  these  defendants,  other 
thn  jBenois,  were  acting  at  their  own  peril  throughout, 
ud  hosv  throughout  that  they  were  so  actisg.  Although 
thej  reckoned  on  aeonrity,  and  although  for  a  long  time 
the  plaintiff  did  not  interfere,  there  was  nothing  on  the 
pait  of  the  plaintiff  to  lull  them  into  aeonrity. 

1  will  now^  state  the  conclusion  at  which  I    haTc 

*ni*ed  on  the  question  of  Bennis'  patent.    Mr*  Aaton 

<nd,  fizat;  that  there  waa  no  infringement,  and  then, 

^^9  it  tiiere  were  any,  it  was  only  in  respeot  of  the 

iBdtal  acti3n  of  the  door,  and  that  thU  radial  action 

vaa  not  put  forward  in  the  plaintifl's  patent  aa  a  sub- 

tetlsl  element  of  claim,  and  tbat  if  it  had  been  so  put 

^mrd  it  would  not  have  been  a  good  subjeot-mattcr 

fea  patent.     The  answer  is  this,   that  the  plaintiff's 

cfaMi  is  for  a  combination  and  nothing  mora,  and  tbat 

*^  a  combination  and  nothing  more  is  claimed,    the 

^nahination  being  a  novelty,  it  is  immaterial  that  the 

litaatee  should  point  out  how  far  he  claims  noTclty  for 

Ittticiilar  portions  which  go  to  make  up  the  combina- 

ta.    Those  portions  are  not  his  claim,  but  it  is  putting 

^m  together  and  combining    them    that  constitutes 

>h  flaiot.     Tbat  aeema  to  me  to  be  the  true  law  as  laid 

'vea  in  Harriwon  r.  Anderskm  Foundry  Oo,,  without  a 

i  ^iinnce  to  which  caae  Foxwell  t.  BoBiook  ia  liable  to 

fcaiaunderatood.    Then,  again,  it  was  said  that  there 

^ao  difference  between  the  plaintiff's  patent  and  the 

P^  patent    of    Bennis    except    rariations    which    a 

^Mbaic  of  ordinary  competency  could  eaaily  aohievo, 

|J>|Ate  Bennis  was  entitled  to  stand  on  his  prior  grant. 

^  ■!  mind  the  answer  to  that  ia,  that  there  is  no 

^vi^aee  upoo  which  I  could  rely  to  support  that  Tiew, 

^  that  Bennis  for  Ato  years  did  not  make    those 

nn$tioaM. 

I  pass  now  to  the  queefeion  whether  there  has  been 

•tty  infringement.     Has  the  combination  been  taken, 

-«a  substantial  part  of  it?    All  has  not  been  taken. 

*  Has  Bennis,  then,  taken  so  much  as  to  produce  the  same 

'■Halt   by    the    same    means    or    by  mere    mechanical 

•Vnialents  for  the  same  means?    [The  Lord  Justice 

'hoe entered  into  an  examination  of  the  nature  of  the 

itetilTs  invention,  and  continued :— ]    Now  I  think  it 

ff>n  to  the  root  of  this  case  to  remember  that  this  is,  as 


was  described  by  one  of  the  counsel,  a  pioneer  iuTsntion, 
and  it  is  by  the  light  of  that,  as  it  seems  to  me,  that  we 
ought  to  consider  the  question  whether  there  hare  been 
▼ariations  or  omissions  and  additions  which  pre?ent  the 
machine  which  is  complained  of  from  being  an  Infringe- 
ment of  the  ^laintifTs.  With  regard  to  the  Tariationa,  I 
take  precisely  the  same  Tiew  that  Gotten,  L.  J.,  has  taken. 
With  regard  to  the  additions  and  omiseions,  it  is  obrioua 
that  additions  may  be  an  impro?ement,  and  that 
omiasicns  may  be  an  improTcment,  but  the  mere 
fact  that  there  is  either  an  addition  or  an  omission  does 
not  enable  the  defendant  to  take  the  substance  of  the 
plaintiff's  patent.  The  question  ia,  not  whether  the 
addition  or  omiasion  ia  material,  but  whether  what  has 
been  taken  is  the  subfetsnce  an^  essence  of  the  in- 
Tcntion.  That  seems  to  mb  to  be  the  true  test  as 
propounded  by  the  House  of  Lords  in  Glark  ▼. 
Adie,  S6  W.  &.  45,  2  App.  Gas.  315.  Now  in 
OufiU  ▼.  Piatt  it  has  been  said  that,  where  the 
patentee  has  claimed  a  particular  mechanical  derice  for 
effecting  the  object  in  view,  he  muet  be  held  strictly  to 
that  derice.  But  when  you  are  considering  an  abeo- 
lutely  new  inToation  with  a  novel  result,  you  cannot 
apply  that  rule  without  reooUeotiog  that  the  reault 
effected  is  new  as  well  as  the  combination,  and  that 
when  there  is  really  an  ingenious  norelty  in  the  idea 
that  the  combination  will  produce  a  new  result,  that 
novelty  in  the  idea  is  part  of  the  merit  of  the  very  combi- 
nation. I  do  not  feel,  after  the  reflection  we  have  given 
the  case,  much  doubt  that  there  has  been  an  infringe- 
ment, and  I  think  that  the  appeal  of  Bennis  ought  to  fail. 

FfiT,  Ii.J.— I  have  arrived  at  the  same  conclusion.  I 
will  first  consider  the  point  which  baa  been  raised  by 
the  appeal  of  those  defendants  againat  whom  an  in- 
junction was  sought  on  the  ground  of  their  user  of  the 
machine.  Their  caae,  which  waa  successful  before  the 
Yice-Gbancellor,  may  be  stated  in  one  or  other  of  two 
ways.  It  may  be  placed  on  the  equitable  doctrine  of 
acquiescence,  or  it  may  be  placed  on  the  legal  doctrine 
of  estoppel  by  conduct.  In  the  present  case  there  is  no 
evidence  of  the  knowledge  on  the  plaintiffs  part  of  any 
mistake  by  the  defendanta  of  their  legal  righta ;  and» 
further,  I  think  that  there  ia  no  eridence  of  any  repre- 
aentation,  made  either  by  conduct  or  by  words  to  the 
defendants  by  the  plaintiff,  of  the  charecter  which  was 
relied  upon,  and  which  would  be  neceaaary  to  support 
either  the  legal  or  the  equitable  defence.  I  think,  there- 
fore, that  the  defence  of  thoae  defendants  who  used  the 
machine,  whether  it  be  treated  aa  a  legal  defense  of 
estoppel  or  as  an  equitable  defence  of  acquiescence, 
entirely  fails.  The  ingredients  neoeaeary  to  each  of 
these  defences  are  wanting.  Now  with  regard  to  the 
question  of  the  patent  and  the  infringement  of  it.  The 
pith  and  snbatance  of  the  plaintiff's  invention  ia,  in  my 
judgment,  putting  coals  upon  a  fire  by  an  intermittent 
radial  action.  Was  there  any  prior  publication  of  an 
invention  which  was  substantially  the  same  as  the 
plaintiff's?  [The  Lord  Juatioe  here  considered  the 
patents  of  Stanley  and  Ghurcb,  and  came  to  the  conclusion 
that  their  machines  were  different  in  their  action  from 
the  plaintiff's,  and  continued : — ]  Then,  as  to  Bennis* 
invention  and  patent,  it  appears  to  me  also  to  be  plain 
that  a  longitudinal  thruat  was  the  essence  of  that  in- 
vention and  patent,  and  I  have  come  to  the  conclusion 
that  it  is  not  a  mere  matter  of  ordinary  practice  which 
any  ordinary  workman  could  have  given  effect  to,  to 
pass  from  the  longitudinal  thrust  of  Bennis'  machine 
to  the  radial  action  of  the  plaintiff's  machine. 

Then  as  to  the  queation  of  infringement.  [The  Lord 
Juatioe  then  described  the  nature  of  the  invention 
claimed  by  the  plaintiff,  and  continued  :— ]  The  main 
inquiry  we  have  to  answer  before  determining  the  true 
conatruction  of  that  claim  is,  Was  this  combination  for 
\  an  old  objpct,  or  waa  it  a  combination  for  a  new  object  ? 
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It  appears  to  me  that  the  oases  aad  the  reason  of  the 
ease  draw  a  broad  distinotion  between  oombinations 
which  are  old  as  regards  their  elements  and  old  as 
regards  the  object  to  be  attained,  and  oombinations 
which,  though  old  as  regards  the  elements,  are  new  as 
regards  the  mode  of  putting  them  together,  and  new  as 
regards  the  object  to  be  attained. 

I  thiuk  that  a  comparison  of  what  was  said  in  CutiU 
▼.  Flaitf  whf  re  a  broad  distinotion  was  drawn  by  Lord 
Hatherley  between  old  and  new  objects,  with  what  was 
said  by  Lord  Cairns  in  Clark  t.  Adie  in  indicating  the 
second  mode  in  which  the  combination  might  be  in- 
fringed in  that  case,  and  with  what  was  s»id  by  the 
present  Master  of  the  Rolls  in  Norden/elt  ▼.  Oardner, 
1  Bep.  Pat.  Ob 8.  65,  goes  to  show  that  there  is  a  broad  line 
of  distinction  to  be  drawn  between  the  cases  of  oombina- 
tion  for  an  old  object  and  cases  of  combination  for  a 
new  object,  and,  as  I  have  already  said,  reason  goes 
along  with  those  authorities.  Was,  then,  the  object  in 
the  present  case  an  old  one,  or  was  it  a  new  one  P  Pat- 
ting fuel  on  a  fire  is,  of  course,  an  act  as  old  as  can  be. 
But  is  that  the  real  object  of  the  patent  P  I  think  the 
real  object  of  the  patent  is  this,  the  automatic  placing 
of  coal  on  a  fire  by  intermittent  radial  action.  That 
object  is  new.  I  think,  therefore,  we  are  bound  to  con- 
strue this  combination  as  a  combinatioo  to  effect  a  new 
and  useful  object.  That  being  so,  what  was  stated  by 
Lard  Cbirns  in  Clark  w.  Adie  distinctly  applies.  He 
said:— *' The  second  mode" — that  is,  seoond  mode  in 
which  a  combination  might  be  infringed— "  would  be 
one  which  might  occasion  more  difficulty.  The  in- 
fringer might  not  take  the  whole  of  the  iostrument 
described,  but  he  might  take  a  certain  number  of  .parts 
of  it;  he  might  make  an  instrument  which,  in  many 
respects,  would  resemble  the  patented  iostrument,  but 
would  not  resemble  it  in  all  its  parts.  Then  the  ques- 
tion woiild  be,  either  for  a  jury  or  for  any  tribunal 
which  was  judging  of  the  faots  of  the  case,  whether 
that  which  was  done  by  the  alleged  infringer  amounted 
to  a  colourable  departure  from  the  instrument  patented, 
and  whether  in  what  he  had  done  be  had  not  really 
taken  and  adopted  the  substance  of  the  instrument 
patented."  That  appears  to  me  to  be  the  inquiry  here. 
In  the  pres€'nt  case  we  have  these  broad  features  of  like- 
ness, that  iu  both  machines  the  motion  is  a  radial  mo- 
tion, in  both  machines  it  is  an  intermittent  action,  in 
both  machines  it  is,  of  course,  produced  by  means  of  a 
radius,  in  both  machines  that  radius  is  mo?ed  In  one 
direction  by  tappets,  and  the  same  radius  is  moved  io 
the  opposite  direction  by  a  spring.  All  those  broad 
featuroH  of  the  machines  are  common,  but  there  is  this 
difference,  that  in  the  plaintiff's  machine  a  shaft  is 
impelled  by  the  tappets  and  by  the  spring,  whereas  in 
Bennifa'  machine  the  radius  itself  is  impelled  by  the 
tappets  and  the  spring.-  It  follows  that  the  radios  in 
the  plaintiff's  machine  is  attached  to  the  shaft,  whereas 
the  radius  in  Bennis'  works  on  a  pin.  That  is  the  broad 
distinction  between  tb**m.  The  result,  however,  seems 
to  me  to  be  substantially  the  same — by  substituting  the 
pin  for  ths  shHft  as  the  centre  on  which  the  radius  acts, 
and  by  impelling  the  radius  itself  ioatead  of  impelling 
the  shaft  fixed  to  the  radius,  you  have  produoed,  in 
cubstanoe,  precisely  the  same  radial  action  by  the  same 
means.  I  think,  therefore,  that  we  have  here,  in  the 
plaintiff's  machine,  a  new  combination  for  a  new  object, 
and  that  the  gist  of  that  combioation  has  been  taken  by 
Bennis,  and  tbateonsequently  there  is  an  infringement. 

For  these  reasons  I  agree  with  the  conclusion  arrived 
at  by  my  learned  brethren. 

Appeal  of  the  plaintiff  allowed  ;  appeal  of  the  defends 
ant  Bennis  diamiated. 

Solicitors  for  the  plaintiff,  Shaw  A  Tremdlent  for  A, 
Macdonald  Blair,  Aianohester. 

Solicitor  for  Bennis,  Stringer^  Manoheafeer. 


SolioitoM  for  the  defendants  Orosses  &  Winkwoitk, 
Johnaton,  Harrinnh  ^  Powell,  for  T.  H.  Wink, 
Bolton. 

Solicitors  for  the   defendants   Greenhalgh  &  fiksf ,  | 
Cheater  A  Co.,  for  A.  W,  Beed,  Manchester. 


From  Chan.  Div. 


JoljlS. 


Falvsb  v.  Maclst.  (a.) 

Agreement  —  Conairudion^Joint  ond  aeiwrol— ijrfr 
ment  in  restraint  of  trade  entered  into  toith  paHm 
•--Diaaolution  of  partnerahip—Subaequent  hrwkuU 
one  partner, 

A,  was  engaged  aa  aaaiatantto  B,  &  0,,vikw^ 
on  the  huaineaa  or  pro/eaaion  of  aurgeona  in  pviMrdk 
at  N.  Upon  entering  auch  aervice.  A,  gave  to  B,^^ 
a  bond,  which  contained  the  recital  of  an  agrmatm 
A.  would  not  at  any  time  thereafter  **  ad  up  vtvtf» 
the  husineaa  or  pro/eaaion  of  a  aurgeon,*'  ^^'J!?!!! 
ahip  heiween  A .  and  B.  waa  auhaequenUy  di«Wi** 

A,  waa  engaged  by  B,  aa  hia  aaaiatant,     Upon»W^ 
cation  by  C.  to  rettrain  A,  from  ao  acting, 

Bdd,  that  the  agreement  entered   into  ijf  i.  •• 

B.  A  C,  waa  both  joint  and  aevercU,  and  thai  0.  •• 
therefore  entitled  to  aae  alone  for  a  breach  ofit' 

Held,  alao,  that  A.  had  oommilUd  a  brtaehof^ 
acting  aa  aaaiatant  to  B.,  and  thcU  an  injiutdm^il^ 
therffore,  to  be  granted. 

Allen  V.  Taylor,  19  fV.  B,  656,  diatinguiahed. 

Deciaion  of  Chitty,  J.,  affirmed. 

Appeal  from  a  decision  of  Ohitty,  J. 

In  October,  1885,  the  defendant  Mallet  eahnlV* 
the  employment  of    Hall  &  Palmer,  who  •••** 
carrying  on  In  partnership  at  Newtown,  in  MontpMir 
shire,  the  business  of  general  medical  practitioui^  * 
their  salaried  assistant. 

On  the  4th  of  December,  1885,  the  <l«^^i>^f|J*?^ 
Hall  &  Palmer  a  bond,  by  which  he  became  **2?| 
pay  them,   their  executors,  administrators,  or  MP 
the  sum  of  £1,000.     The  bond  contained  thsl< 
recitals  :—'*  Whereas  the  said  T.  O.  MaUet  has 
been  taken  into  the  employment  of  the  said  B.  Hal 
H.  L.  Palmer  aa  an  assistant  in  their  said  bnitMj*^ 
practice  of    surgeons,  accoucheurs,    and   apotWji 
carried  on  by  them  in  Newtown  aforesaid,  aBdii**" 
roundiugs :  And  whereas  one  of  the  terms  up<**^ 
the  said  T.  G.  Mallet  was  taken  into  the  employ^* 
the  said  B.  Hall  and  H.  L.  Palmer,  aa  aforeniAi^ 
that  he  should  not  at  any  time  set  up  or  eait/*^ 
bnsiness    or    profession    of    a    surgeon,    >«»°^f^ 
apothecary,  or  physician  in  the  said  town  of  ^^^ 
or  within  ten  miles  thereof,  and  that  he  sboiildcfl 
Into  and  execute  these  presenU."     The  condition  ol 
bond  waa,  *•  That,  if   the  aaid  T.  O.  MaUet  sWn 
at  any  time  hereafter,  directly  or  indirectly,  and  w 
alone  or  in  partnership  with  or  aa  aaaiatant  of  any  ^ 
person  or  persona,  or  otherwise  howsoever,  ■•^JJ^ 
carry    on  the    profession    or    business  of  a  iw 
aoconoheur,   apothecary,  or  physician,  or  •»/ "J" 
thereof,  or  any  profeaaional  busineaa  connected  w 
with  within  the  aaid  town  of  Newtown,  or  withtt 
miles  thereof,   without  the  consent  in  writiog  ol 
said    R    Hall    and    H.    L.    Palmer,    their  e»ei 
administrators,  or  assigns  being  first  obtaiiied  for; 
purpose:  And  if  the  said  T.  C.  MaUet  shall  w>t»  ena 
by  hinuelf  or  by  any  other  penon  or  peraons,  e\wa 
behalf  of  himself  or  any  other  person  or  pg»^ 

(a.)  Reported  by  W    Ivxmbt  CJoox,  Esq.,  BarristeH* 
Law. 
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fliytima  haetfter  aolicit  the  onstom  or  support  of  the 
jMDOOS  who  are  now,  or  maj  hereafter  from  time  to 
te  be,  the  enstomere  or  patienta  of  the  said  E.  Hall 
vd  H.  L.  Fdmer,  their  exeoaton,  administrators,  or 
Migiu,  or  either  of  them,  in  or  in  oonnectlon  with 
flKh  profession  or  hosinesa  as  aforesaid,  or  solidt  any  of 
neh  penons  to  disoontinne  his  or  her  employing  the 
aid  E.  Hall  and  ^.  L.  Palmer,  their  executors,  adminis- 
tnion,  or  aeeigns,  or  either  of  them:  But  so  that 
Mlliiog  herein  contained  shall  prejudice  or  affect  the 
rifjbt  o(  the  said  £.  Hall  and  H.  L.  Palmer,  their 
osnten,  administrators,  or  assigns,  to  restrain  by 
hi]n«ti0a  any  breach  on  the  part  of  the  said  T.  0. 
Hsiht  of  the  agreement  hereinbefore  recited,  and  to 
reeomfanages  against  him,  his  executors  or  admini-- 
tnton,  for  any  antecedent  breach  thereof  in  lieu  of 
.  taUng  pioceediDgs  against  him  or  them  under  the 
sboiD-intken  hond,  then  the  aboTe-written  bond  or 
«liM«B)i>Ubeyoid." 

te  the  2nd  of  May,  1887,  the  partnerahip  was 
^hadied  by  the  jadgment  of  the  court  in  an  action 
-tedinoiution,  and  thenceforth  Hall  and  Palmer  each 
tnaeA  on  bouness  separately  in  Newtown,  and  the 
^Bleadant  eateied  into  the  employment  of  Hall  as  a 
■IsnfidtMBtaiit. 

Oatttt  I&  of  May,  Palmer  brought  this  action  to 
^^  the  defieodant  from  so  acting,  on  the  ground 
«*^  w  thereby  committing  a  breach  of  the  above 


Tbe  oalj  eTJdace  of  the  agreement  was  the  recital 
«itcoohDMdia  the  bond. 

Oa  tte  Kfli  of  June,  Ohitty,  J.,  granted  an 
iBjaoetioo. 

nedeffflidttt  appealed. 

^^  Q.C.,  and  YaU  Lee,  for  the  appellant— The 

^wmeat  recited  in  the  bond  is  only  a  Joint  one— not 

fweadsereral— and  was  intended  for  the  protection 

« the  joint  bonness  only,  and  that  business  now  being 

^*iB  ead  the  plaintiff   alone  cannot   sue    upon    it. 

--"l"^*  bowerer,  that  the   plaintiff  alone  can  sue, 

^  eoBleDd  that  acting  as  an  assistant  to  another  person 

VII  lot  a  bresob  of  an  agreement  not  to  "set  up  or 

i    S^^  ^^  business  or  profession  of  a  surgeoo,'*  &o. 

1^  Jiiwde  "assistant  of  any  other  person  or  persons " 

t'^tte  eondition  of    the  bond    mean    any  person  or 

y  ly*  ether  than  the  parties  to  the  agreement,  and  do 

,  j*^y  to  the  acting  as  an  assistant  to  one  of  those 


ttejr  piierred  to  Alien  t.  Taylor,  19  W.  R.  35 ; 
J*J«t.Ssa<A  Keruington  HoUl  Co.,  27  W.  K.  614,  11 
^  I).  121 ;   Corporation  of  Bristol  t-  WeaUott,  27 

•iWl,12Cfh.D.461. 

k^  ^mer,  Q.C,  and  Alan  Stewart,  for  the  respondent, 
^tafiot  celled  upon, 

I^Comv,  L.J. — ^I  cannot  say  that  we  haTe  not  had 
^idifflealty  in  dealing  with  this  case.    We  are  asked 
^  tifect  to  and  enforce  a  contract  when  nothing  is 
I  of  its  terms  but  from  a  recital  in  a  bond.    The 
III  not  on  the  bond,  but  one  of  the  two  partners  in 
ifsToor  that  bond  was  executed  relies  on  an  agree- 
tiedted  in  it,  and  asks  the  court  to  grant  an  in- 
to  restrain   Mr.   Mallet  from   breaking   the 
i  agreement.    We  cannot  now  finally  decide  the 
between  the  parties,  but,  unless  there  is  some 
evidence  aa  to  the  terms  of   the    agreement 
i  the  recital  in  the  bond,  I  do  not  see  how  the 
B  can  usefully  go  on  with  this  litigation. 
How  was  Obitty,  J.,  right  t    I  think  he  was.     He 
l^mted  an  in  junction,  in  the  terms  of  the  agroement 
llMitsd,  to  restrain  the  defendant,  Mr.   Mallet,  from 
f  *n]iBg  on  the  bnainess  or  profession  of  a  surgeon  in 
I^wn  or  within  ten  miles  th^reor.     At  the  time  when 
^  bond  was  entered  into  Mr.  Palmer  and  Mr.  Hall,  as 


appears  in  the  bond,  were  carrying  on  business  in  part- 
nership together  at  Newtown  as  surgeons,  aocoooheurs, 
and  apothecariee.  The  bond  recites— [bis  lordship  read 
the  recital  as  aboTc  set  forth,  and  continued :— ]  Now 
that  rocital  deals  with  two  things — the  execution  of  the 
bond  and  the  contract  on  which  Chitty,  J.,  has  relied.- 

I  do  not  refer  to  the  terms  of  the  condition  of  the 
bond,  because  what  we  hare  to  deal  with  is  the  agree- 
ment appearing  on  that  recital.  We  must  look  at  the 
position  of  the  parties  with  whom  that  agreement  was 
entered  into.  They  wero  carrying  on  business  as  part- 
ners. Although  they  were  partners  for  life  that  partner- 
ship might  be  put  an  end  to,  and  in  fact  it  has  been  put 
an  end  to,  so  that  they  had  a  joint  interest  as  partners 
in  the  business  which  they  carried  on  as  surgeons, 
accoucheurs,  and  apothecaries,  and  they  had  several 
interests  in  It  in  the  event  of  a  dissolution.  That  being 
so,  the  proper  construction  of  this  imperfectly-reoited 
agreement  is  that  it  is  an  agreement  entered  into  by  the 
appellant  with  the  partners  jointly  and  seTorally.  I 
think  that  in  this  I  am  only  following  the  rule  laid  down 
by  Parke,  B.,  in  Sorelne  t.  Park,  12  M.  &  W.  146, 158 : 
"  The  rule  is,  that  a  oorenant  will  be  construed  to  be 
joint  or  several  according  to  the  iotereet  of  the  parties 
appearing  upon  the  face  of  the  deed,  if  the  words  are 
capable  of  that  construction ;  not  that  it  will  be  con- 
strued to  be  several  by  reason  of  several  interests  it  it  bo 
expressly  joint.  Suppose  there  wero  a  covenant  with 
A.  and  B.  jointly  that  a  certain  thing  should  be  done  by 
the  covenantor  ;  both  of  those  persona  must  sue.  But 
where  it  appears  upon  the  face  of  the  deed  that  A.  and  B. 
hare  several  interosts,  they  must  sue  separately."  Then 
in  Sheppard's  Touchstone  (at  p.  166)  it  is  said :  *'  But  the 
implication  or  construction  of  law»  when  the  words  are 
ambiguous,  or  are  left  to  the  interpretation  of  law,  will 
be  that  the  words  hare  an  import  corresponding  to  the 
interest,  so  as  to  be  joint  when  the  interest  is  joiot,  and 
several  when  the  interest  is  several;  nofcwithetanding 
language  which,  under  different  circumstances,  would 
give  to  the  covenant  a  diffennt  effect."  Now  when  all 
we  have  is  this  recital,  wbieh  both  parties  agree  we  must 
treat  as  the  only  evidence  of  a  contract,  I  think,  having 
regard  to  what  I  mentioned  as  being  the  position  of 
these  gentlemen.  Hall  and  Parker,  as  regards,  not  the 
partnership  business,  but  as  regards  the  business  which 
was  being  carried  on  by  them  as  partners,  we  ought  to 
consider  this  an  agreement  both  joint  and  seversL  That 
gets  rid  of  one,  and,  to  my  mind,  the  principal,  diffloulty 
in  the  plaintiif  s  case. 

Then  there  is  another  question.  It  is  said  that, 
assuming  Mr.  Palmer  to  be  entitled  to  sue,  yet  the  de- 
fendant has  not  committed  any  broach  of  his  contract 
that  he  should  not  at  any  time  set  up  or  carry  on  the 
business  or  profession  of  a  surgeon,  and  it  is  said  that 
the  defendant  is  not  doing  so  where  he  is  simply  acting 
as  assistant  at  a  salary  for  another  man  who  is  carrying 
on  the  business  for  his  own  benefit.  I  do  not  think  that 
the  question  whether  the  appellant  is  carrying  on  the 
business  or  profession  can  depend  on  whether  he  is  paid 
by  salary  or  by  a  certain  share  of  the  profits.  It  is  true 
that  in  Allen  v.  Taylor,  where  there  was  a  contract  not 
to  carry  on  the  trade  of  a  rag  dealer,  it  was  held  that 
meroly  acting  as  clerk  or  assistant  to  a  person  carrying 
on  that  trade  was  not  a  breach  of  the  covenant.  Bat  an 
agreement  not  to  carry  on  a  trade  is  a  very  different 
thing  from  an  agreement  not  to  carry  on  a  business  or 
profession.  ''Carrying  on  a  trade"  implies,  to  my 
mind,  that  the  person  engaged  in  it  is  engaged  in  it  qud 
trade— that  is  to  say,  as  a  trade  producing  profit  or  loss 
which  is  to  be  shared  by  him,  and  that  is  not  the  case  if 
he  is  merely  a  salaried  asfcietant.  I  cannot  come  to  the 
oonolosion  that  a  man  is  less  oerrying  on  the  profession 
of  a  surgeon  because  he  is  doing  so  as  assistant  to  some- 
one else.  **  Profession  "  is  different  from  trade,  and  it 
is  much  more  emphatic,  to  my  mind,  than  if  ''  business  " 


462 


THE  WEEKLY  BEPOBTER.  [Apriir.iaBs.!   Vol.  XXXVI. 


OotmT  07  Appkal. 


PALBCm  V.  MaLLBT.— IV  SB  DUODALE. 


HiesOom. 


ftlone  were  here*  When,  as  here,  the  worde  **  carry  on 
the  bueinese  or  profoBsion  of  a  Burgeon  "  are  merelj  naed 
to  denote  what  ie  done  bj  a  man  acting  as  a  eiirgeoD,  a 
man,  in  mj  opinion^  acts  as  aurgeon  and  oarrieB  on  the 
biuinesB  of  a  sorgeon  none  the  less  b«caafie  he  is  not  the 
principal,  or  engaged  in  the  busiDess  as  a  partner,  but  is 
merely  carrying  it  on  as  aasistant  to  somebody  else.  In 
my  opiuioD,  therefore,  on  both  points  the  appeal  fails. 

BowKN,  L.J.-— I  am  of  the  same  opinion.  The  first 
question  is  bow  to  construe  this  argument,  or  rather, 
perhaps,  how  to  treat  the  short  recital  of  it  contained 
in  the  bond,  and  to  see  whether  we  are  to  draw  the 
inference  from  that  leoital  that  the  contract  between 
Hall  and  Palmer  on  the  one  side,  and  Mallet  on  the  other, 
was  a  Joint  contract  or  a  joint  and  seTeral  contract.  The 
rule  has  been  expressed  by  Ootton,  L.J.,  that,  where  the 
words  are  capable  of  either  construction^  you  must  look 
at  the  general  tenour  and  context  to  see  whether  the 
contoact  was  joint  or  joint  and  sereral.  The  whole  of 
the  cases  connected  with  that  point  will  be  found,  I 
think,  collected  in  Wms.  Baunders  (toI.  1,  p.  162),  in 
the  recent  edition,  and  SorBbie  t.  Park  and  Bradburne 
▼.  Boifiddy  14  M.  &  W.  559,  are  leading  authorities 
upon  it.  That  being  so,  we  must  look  at  this  bond  as  a 
business  document,  and  see  if  we  can  extract  from  it 
anything  that  throws  light  on  the  terms  upon  which 
Mallet  was  taken  into  the  employment  of  the  firm.  It 
seems  to  me,  when  you  look  at  the  whole  of  it,  you  see 
that  Hall  and  Palmer  were  carrying  on  business  in  part- 
nership. Nothing  is  said,  it  is  true,  about  the  way  in 
which'  the  partnership  was  to  come  to  an  end,  nor  was 
it  necessary  to  do  so.  It  is  obvious  that  a  partnership 
cannot  last  for  ever.  There  is  no  certainty  that  it  will 
not  be  determined,  either  on  notice  or  otherwise,  even 
during  the  lifetime  of  both  partners.  Now  unless,  after 
sueh  determination,  each  partner  was  to  have  a  several 
interest  in  the  performance  of  this  contract  by  Mallet, 
he  would  be  at  liberty  to  set  up  practice  at  Newtown, 
with  the  experience  gained  in  their  service,  and  to  the 
injury  either  of  Mr.  Hall  or  Mr.  Palmer,  or  both, 
according  as  either  or  both  remained  in  Newtown.  That 
shows,  in  fact,  that  there  must  have  been  separate  in- 
terests, as  well  as  a  joint  interest,  in  these  two  persons  ; 
and,  though  the  interest  in  the  bond  would  be  Joint  so 
long  as  they  continued  in  partnership,  nevertheless, 
there  was  the  possibility  that  it  might  be  severed,  and 
we  should  expect  to  find  the  protection  to  be  commen- 
surate with  the  interests  which  were  reasonably  to  be 
inferred  from  the  description  of  their  business.  There- 
fore, I  think  the  true  construction  of  this  agreement  is 
that  either  Mr.  Palmer  or  Mr.  Hall  might  enforce  it  for 
his  own  benefit  during  his  lifetime,  in  the  event  of  the 
partnership  having  come  to  an  end. 

The  next  question  is,  Has  there  been  a  breach  P  That 
seems  also  a  rather  difficult  question.  To  answer  it  we 
must  inquire  what  ie  the  meaning  of  '*  set  up  or  carry 
on  the  business  or  profession  of  a  surgeon."  We  have 
in  the  bond  a  clause  which  throws  a  great  deal  of  light 
on  it.  I  do  not  say  that  it  is  an  interpretation  clause, 
because  I  do  not  think  that  the  language  of  the  original 
agreement  is  strictly  to  be  construed  by  what  yon  find 
in  the  condition ;  but  if  the  condition  shows  that  the 
persons  who  drew  the  bond  included  in  their  own  minds 
under  the  words  *' setting  up  and  carrying  on  the 
bosinesB  or  profession  of  a  surgeon,"  the  setting  up  in 
business  as  the  assistant  of  somebody,  that,  I  think,  is 
an  indication  that  in  the  original  agreement  carrying 
on  the  business  or  profession  of  a  surgeon  was  intended 
to  include  acting  as  an  assistant  to  a  surgeon.  That,  I 
thmk,  Is  the  answer  to  Mr.  Yate-Lee's  argument  founded 
on  the  word  '*  other."  It  does  not  follow  that  because 
the  words  '*  assistant  to  any  other  person  or  persons  or 
otherwise  howsoever  "  in  the  condition  would  not  cover 
any  particular  case,  therefore  that  case  would  not  fall 


within  the  original  agreement  I  think  thit,afiooifi^ 
to  the  true  construction  of  the  earlier  danse,  a  pm 
is  not  the  leas  carrying  on  a  profeiaina  beoaoso  hi  m) 
acts  as  an  assistant  of  someone  oanyiag  it  on.  1 
these  reasons  I  agree  with  what  Ootton,  L.J.,  hn  ajf 
and,  although  I  express  my  own  opinionyl  do  not  ill 
way  dissent  from  anything  he  has  said. 


Fbt,  L.J.— I  have  arrived  at  the 
as  my  learned  brethren,  and  I  will  add  very  littli. 
grounds  of  my  conclusion  are  the  same  as  thein,  j 
possibly  a  slight  exception.  I  am  rather  mon  i 
to  think  that  there  is  only  one  agreement  to  be! 
in  the  whole  of  this  document— that  is  to  say,  I  in 
to  think  that  the  agreement  which  is  implied  iotha  Mi 
dition  is  the  same  as  that  which  is  referred  to  it  ft 
recital,  and  that,  therefore,  the  recited  agreematil^l 
be  treated  as  that  which  is  written  out  more  folly  kl 
condition.  This  difference  of  opinion  la  imnatoriilld 
probably  the  view  taken  by  the  Lords  Juticfliiiil 
more  accurate  one. 

SolioitoiB  for  the  appellant,   Bolton^  BMu^  M 
di  Co.y  tot  E.  FoweU,  Newtown. 

Solicitors  for  the  respondent,  TalM  A  ^H|h  ^ 
Talboi  di  Wooanam,  Newtown. 


Stst  Cottirt  of  9tt0ti(f. 


Ohan.Div.l  jj^^ft 

Kay,  J.    J 

In  re  Duodale. 
BuGDALE  V,  DtreDAi£.  (a.) 

Will  —  Conttruction  —  A  bsolute  inientt — ^''■J 
devise-^ Repugnant  condition'^Gi/t  over  »  *■ 
ruptcy. 

Teitairix  devised  and  appointed  real  os^ 
estate  upon  trust  for  J.  B.,  his  heirs  and  snif^^ 
directed  that,  in  the  event  of  his  doing  or  Pit^^ 
thing  whereby  he  should  he  deprived  of  i^  ^ 
enjoyment  thereof,  then  the  trust  for  hit  hea^^ 
determine,  and  the  property  shoM  go  and  ^ 
trust  for  his  wife. 

Held,  that  the  events  upon  which  the  exeesbiif^ 
was  to  take  effect  were  (1)  alienation,  (8)  ha\ 
judgment  and  execution ;  t?Mt  the  first  wu  ^^ 
and  therefore  void  ;  thai  the  second  was  o»  *^ 
avoid  the  operation  of  the  bankruptcy  laufS,  and^' 
void  ;  and  that  J.  B,  was  absolutely  entitled,        ^ 

Adjourned  summons.  ^^ 

By  the  wlU  of  Elizabeth  Dngdale,  dated  islW 
disposed  of  certain  real  and  personal  pi^P^ 
devising  and  appointing  it  *<upon  trost  ^^^  ^1 
son,  James  Boardman,  his  heirs  and  assigns,  bv> 
said  son,  James  Boardman,  should  do,  exscnt^** 
or  suffer  any  act,  deed,  or  thing  whatsoever,  v^ 
or  by  reason,  or  in  consequence  whereof,  *■ 
operation  of  law  he  would  be  deprived  o'  ^  F?" 
beneficial  enjoyment  of  the  said  premisss  ia  f^ 
time,  then  and  in  such  case  the  tmst  heieiv 
contained  for  the  benefit  of  my  said  sotti  ' 
Boardman,  shall  absolutely  cease  and  detBrniaq 
the  estates,  hereditaments,  money,  and  pN'B''*  ff 
before  limited  in  trust  for  him,  and  also  •°7ff^' 
other  share  of  property,  real  and  personal,  yU^  J 
survive  or  accrue  to  him  under  the  trusts  of  «^^ 


(a.)  Beported  by  H.  C.  Ropsb,  Bsqi 


Baniitor^I^' 
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^ffl,  ad  viMreof  hj  reason  or  in  oonsequenoe  of  any 
«Hk  ■(,  deed,  or  thing  as  aforesaid,  or  by  operation 
f  Jif,  he  wonld  be  deprired  in  his  lifetime  of  the 
I  beneficial  enjoyment  shall  go  and  be  held  in 
tfor"  hii  wife,  or,  if  no  wife  then  lining,  for  his 
n  equally,  their  heiis,  exeoatois,  administrators, 
InngDi,  and  if  there  should  not  be  any  wife  or 
'  fiviBg,  then  during  so  muoh  of  his  life  as  there 
Ibe  a  want  of  any  snoh  wife  or  ohild,  the  rents 
I  inoome  should  be  aconmulated  for  the  benefit  of 
ififaize  wife  or  children,  and  so  much  as  could  not 
f^kjfij  U  iieenmnlated  should  be  paid  to  the  persons 
who  nte  the  trust  thereinafter  declared  would  be 
eatttad  teeto  if  Jamee  Boardman  was  not  living, 
"And  if  lie  shall  die  without  leaving  any  issue  of  his 
^ody^niniTing,  the  estates  •  .  .  shall  go  and 
bebddistrast  for"  such  of  the  testatrix's  other  issue 
is  ke  lioQld  by  deed  or  will  appoint,  and  in  default  in 
imt  for  her  other  children  equally,  their  respectire 
kefai^  execQton,  administrators,  and  assigns ;  and  she 
dedsied  that  each  of  her  sons  should,  during  the 
ooBtbunce  of  the  trust  thereinbefore  contained,  for 
Uf  benefit  respectiTolj,  hare  the  letting  and  fall 
■WHigemcnt  of  the  hereditaments  Hmited  in  truit  for 
Um  without  the  hitenrention  of  the  trustees. 

The  wl!\  kl  previously  contained  similar  provisions 
lor  two  ottiei  ions,  Thomas  and  Adam. 

Ismes  Boaidman  Bugdale  was  unmarried,  and  he 
«^»«d  tUa  property  absolutely  upon  the  ground  that 
the  ezeentoiydeiin  was  repugnant'and  void. 

/hnw^i  &r  ike  summons. — The  restraint  on  aliena- 
wB»  ^  and  the  gift  over,  with  all  the  subsequent 
haAseiooa,  iUk  It  is  impossible  to  sever  the  different 
j"*^^—  of  the  clause,  and  together  they  cover  every 
nm  id  alieiiation:  Bradley  v.  PtueoU),  3  Ves.  324, 
«i  I*.  C.  aoov.,  3rd  ed.,  p.  972 ;  In  re  Moohu,  30 
w.  B.M7, 21  Ch.  D.  838 ;  In  rt  Rou,  Hiek$  v.  Bouy  32 
KuenoBs'  JouBHAL,  289  ;  Holmes  v.  Qodton,  4  W.  K. 
^8  De  0.  M.  &  a.  152 ;  Roehfcrd  v.  Hademan,  9 
««%«5;  Ghwrehill  v.  Marks,  1  Coll.  441. 

^'J:  OhiUy,  for  the  respondents.— The  restraint  on 
r.  *•■***  fa  only  partial^during  his  lifetime — and  it  is 
i&5j*Hl:  In  re  Madeay,  23  W.  R.  718,  L.  R.  20  Eq. 
P"f  hrtSoiher,  32  W.  R.  821,  26  Oh.  D.  801. 

1^'^*'^'  ^  '^Ijy  niened  to  Brandon  v.  Jiohinson, 
>fj^  429.     [Kay,  J.,    referred    to   Joel  v.  Milk, 
*i*J.  458,  6  W.  R.  Ch.  Dig.  114.] 

Cur,  adv.  vult 

^rlfaeh  28. — Kat,  J.,  stated  the  facts  as  above,  and 

1 :— There  is  no  doubt  that  a  condition  against 

^         I  is  void:  Go.  Litt.  223a. 

Ae  diiEerenoe  between  a  condition  properly  so  called 

^  a  conditional  limitation  or  an  execntory  devise  is, 

1  ia  the  case  of  a  condition  the  estate  is  to  revert  to 

Ifnator  or  his  heirs  ;  in  the  other  cases  it  is  limited 

^to  other  persons.    But  even  in  the  case  of  a  condi- 

"  I  power  of  alienation  may  be  restricted,  though  it 

i  be  entirely  taken  away.    For  example,  a  oondi- 

I  Bot  to  alien  "  to  such  a  one,  naming  his  name,  or  to 

f  sf  his  heirs,  or  of  the  issues  of  such  a  one,  &e.,  or 

Bliks,  which  conditions  do  not  take  away  all  power  of 

Mftion  from  the  feoffee,  ftc.»  then  such  condition  is 

l":Lctt.  s.  361. 

*ifc  has  been  said  that  a  total  rostriotion  of  alienation 

KaHfliited  time  may  be  good.     During  the  argument 

^Chmt/M  V.    Marke    an  eminent   conveyancer,  in 

r  to  a  question  put  to  him  by  the  court,  stated  his 

I  to  be  that  a  gift  to  A.  in  fee,  with  a  provieo  that 

fL  sheas  fai  B.*s  lifetime  the  eatate  shaU  shift  to  B., 

kialid. 

Sndi  a  limitation  might  not  deprive  A.  altogether  of 
'  ^  power  of  alienation,  because  he  might  outlive  B., 


and  after  B.'s  death  his  power  of  alienation  wonld  not 
be  interfered  with.  But  it  is  to  be  observed  that  there  id 
no  decision  to  this  effect,  and  the  late  Mr.  Waley,  in  a 
note,  p.  Ill  of  the  3rd  Tolnme  of  Davidson's  Gonvey- 
anoing,  3rd  ed.,  to  whleh  my  attention  has  boon  called, 
states  his  opinion  that  this  dootrine  is  doubtful. 

In  In  re  Madeay  there  was  a  devise  of  real  estate  to  one 
in  fee, ''  on  the  condition  that  he  never  sells  it  out  of 
the  family."  This  was  held  to  be  a  good  condition 
by  Jesse  1,  M.R.,  it  being  a  limited  restriction  on  aliena- 
tion. 

The  decision  was  dissented  from  by  the  late  Mr.  Jus- 
tioe  Pearson  in  Roeher  v.  Bosher,  where  the  devise  was 
to  the  testator's  son  in  fee,  with  a  proviso  that  if  the  son, 
his  heirs  or  devisees,  should  desire  to  ssU  the  same  or  any 
part  thereof  in  the  lifetime  of  the  testator's  wife,  she 
should  have  the  option  to  purchase  at  £3,000  for  the 
whole  and  a  proportionate  price  for  any  part.  £3,000 
was  much  less  than  the  value  of  the  estate,  and  this, 
although  restricted  to  the  life  of  the  testator's  widow, 
was  held  to  be  void. 

It  is  clearly  settled  that  a  gift  over  upon  an  attempt 
to  alien  an  absolute  interest  previously  given  is  as  Toid 
as  R  condition.  This  is  shown  by  the  cases  of  Bradley  v. 
Peixoto;  Bote  v.  Boss,  1  Jac.  &  W.  154;  Holmes  v. 
Godson,  in  which  Turner,  L.  J.,  stated  that  the  law  is  the 
same  both  as  to  gifts  of  real  and  personal  estate ;  and 
8haw  V.  Ford,  26  W.  R.  235,  7  Oh.  D.  669. 

In  Feame's  Oontingent  Remainders,  10th  ed.,  pp.  12, 
15,  the  difference  between  a  conditional  limitation  or 
executory  devise  and  a  contingent  remainder  is  dis- 
cussed, the  illustrations  given  being  that  a  limitation  to 
the  use  of  A.  and  his  heirs  tUl  C.  returns  from  Rome, 
and  after  the  return  of  0.  to  the  use  of  B.  in  fee,  is  in  a 
deed  a  conditional  limitation,  in  a  will  an  executory 
devise.  But  a  limitation  to  the  use  of  A.  until  C.  re- 
turns from  Rome,  and  after  the  return  of  0.  to  the  use  of 

B.  in  fee,  is  a  oontingent  remainder  to  B.,  the  whole  fee 
not  being  limited  to  the  use  of  A.,  as  in  the  former  case, 
but  only  a  particular  estate  to  endure  till  the  return  of 

C,  which,  being  an  uncertain  period,  such  particular 
estate  is  a  freehold,  and  consequently  the  limitation  to 
B.  and  his  heirs  is  a  contingent  remainder. 

At  p.  15  of  Feame's  Oontingent  Remainders  it  is 
said  that  limitations  defeating  a  portion  of  an  estate 
previously  given  "  are  properly  termed  conditional  limita- 
tions to  distinguish  them,  on  the  one  hand,  from  condi- 
tions of  which  only  the  grantor  or  his  heirs  can  take 
advantage,  and,  on  the  other,  from  remainders  in  the 
strict  and  proper  sense  of  the  word  as  above  defined,  and 
though  these  conditional  limitations  are  not  valid  in 
conveyances  and  common  law,  yet  within  certain  limits 
they  are  good  in  wills  and  conveyances  to  uses." 

In  accordance  with  the  doctrine  as  thus  stated  by 
Feame,  there  are  a  series  of  decisions,  of  which 
Brandon  v.  BoUnson ;  Webb  v.  Grace,  2  Ph.  701 ; 
Bochford  v.  Hackman  ;  and  Joel  v.  ilf i7/s  are  examples, 
which  decide  that,  if  real  or  personal  estate  be  given  to 

A.  for  life  with  remainder  to  B.  absolutelyi  with  a  pro- 
viso that  if  A.  should  attempt  to  assign  his  life  estate 
should  cease,  snoh  a  proviso  is  read  as  a  limitation  to  A. 
during  his  life,  or  until  he  should  attempt  to  assign,  and 
upon  that  event,  or  after  his  death,  over,  and  such  a 
limitation  is  held  to  be  valid. 

The  result  is  that  a  limitation  by  way  of  use  or  in  a 
will  to  A.  until  he  attempt  to  alien,  and  on  that 
event  to  B.  and  his  heirs,  is  valid,  A.  taking 
an  estate  of  freehold  which  only  endures  by  the  terms 
of  the  limitation   until  the  attempted  alienation,  and 

B.  taking  h  oontingent  remainder.  Bnt  a  limitation  to 
A.  "and  his  heirs,"  bnt  if  he  attempt  to  alien  to  B.in 
fee,  1b  an  invalid  gift  over ;  so  also  where  the  limitation 
is  to  A.  "  and  his  heirs  "  until  he  attempts  to  alien,  and 
thereupon  to  B.  and  his  heirs.  This  is  as  clearly  a  oon- 
ditionid  limitation  as  the  other,  because  a  fee  simple 
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enduree  for  o? er,  and  any  attempt  to  cat  it  down  mast  be 
a  def  easanop. 

The  general  law  fa,  that  a  def eaaance  either  by  condition 
or  by  conditional  limitation  or  executory  det iee  cannot 
be  well  limited  to  take  effect  in  derogation,  not  merely 
of  the  right  of  alienation,  but  of  any  of  the  natural 
incidents  of  the  estate  which  it  is  intended  to  divest. 
Instances  of  this  are  giTen  in  Sir  Anthony  Mildmay*s 
ease,  6  Oo.  Bep.  40a,  where  the  law  is  stated  thus  :  **  If 
a  man  makes  gift  in  tail  on  conditions  that  the  donee 
shall  not  commit  waste,  or  that  his  wife  shall  not  be 
endowed,  or  that  the  husband  of  a  woman  tenant  in  tail 
after  issue  shall  not  be  tenant  by  the  curtesy,  or  that 
tenant  in  tail  shall  not  suffer  a  common  recovery— these 
conditions  are  repugnant  and  against  law,  because  by 
the  gift  in  tail  he  tacitly  enables  him  to  commit  waste, 
that  his  wife  shall  be  endowed,  and  to  suffer  a  common 
recovery,  and  therefore  it  is  repugnant  to  restrain  him 
by  condition,  for  that  would  be  to  give  a  power  and  to 
restrain  the  same  power  in  one  and  the  same  deed."  As 
I  have  shown,  a  conditional  limitation  or  executory 
devise  is  subject  to  the  same  rule. 

The  events  upon  which  the  executory  devise  in  this 
case  is  to  take  effect  seem  to  be — (I)  alienation ;  (2) 
bankruptcy  or  Judgment  and  execution.  The  aliena- 
tion contemplated  is  any  alienstion  whatever  by  the 
devisee  not  limited  in  any  way.  This  is  dearly 
invalid.  With  respect  to  the  other  event,  bankruptcy 
or  judgment  and  execution  effect  an  involuntary 
alienation.  Can  a  fee  simple  estate  be  divested  by 
an  executory  devise  on  that  event?  The  liability 
of  the  estate  to  be  attached  by  creditorj  on  a  bank- 
ruptcy or  judgment  is  an  incident  of  the  estate,  and  no 
attempt  to  deprive  it  of  that  incident  by  direct  pro- 
hibition would  be  valid.  If  a  testator,  after  giving  an 
estate  in  fee  simple  to  A.,  were  to  declare  that  such 
estate  should  not  be  subject  to  the  bankruptcy  laws,  that 
would  clearly  be  inoperative.  I  apprehend  that  this  is 
the  test.  An  incident  of  the  estate  given  which  cannot 
be  directly  taken  away  or  prevented  by  the  donor 
oannot  be  taken  away  indirectly  by  a  condition  whioh 
would  cause  the  es'ate  to  re?ert  to  the  donor  or  by  a 
conditional  limitation  or  executory  devise  whioh  would 
cause  it  to  shift  to  another  person.  This  agrees  with 
the  decision  of  Ohitty,  J.,  in  In  re  Machu,  The  words 
**  conditional  limitation  "  seemed  to  be  used  in  that  case, 
not  in  the  sense  in  whioh  Fesroe  and  Butler  employ 
them,  but  rather  to  describe  an  estate  upon  whioh  a  con- 
tingent remainder  might  be  limited.  According  to  the 
illustration  whioh  I  have  gifen  from  the  definition  by 
Fearne,  the  limitation  in  In  re  Machu  would  be  in  a 
deed  a  conditional  limitation  def  dating  a  fee  simple  and 
in  a  will  an  executory  devise. 

I  am  of  opinion,  for  the  foregoing  reasons,  that  the 
executory  devise  in  this  case  is  invalid  as  repugnant. 

It  was  attempted  to  distinguish  one  portion  of  it— 
namely,  that  which  begius  with  the  words,  "  and  if  he 
ahall  die  without  leaving  issue  of  his  body  him  sur- 
viving," and  it  was  argued  that  this  gift  over  must  be 
Talid.  But  I  am  of  opinion  that  this  is  only  a  portion 
of  the  limitations  which  are  intended  to  take  effect  upon 
the  forfeiture  by  alienation  or  bankruptcy,  Ac,  and  not 
otherwise. 

The  original  devise  is  in  trust  for  the  plaintiff,  his 
heirs  and  assigns.  The  intention  to  defeat  this  must 
be  as  clearly  expressed  as  the  gift,  and  if  the  last  point 
were  more  doubtful  than  I  think  it,  the  plaintiff  ought 
to  have  the  benefit  of  the  doubt. 

It  is  consistent  with  the  practice  of  the  court  as 
recognized  in  Lady  Langdale  v.  Briggs,  4  W.  B.  144, 
703,  8  De  G.  M.  &  G.  391,  that  the  plaintiff  should 
have  a  declaration  as  to  the  nature  of  his  interest  and 
the  validity  of  the  gift  over. 

I  must  declare  t^at  he  is  entitled  to  an  equitable 
estate  in  fee  simple  in  the  real  property,  and  an  absolute 


Interest  in  the  personalty  given  to  him,  and  thittts 
attempted  executory  gift  over  is  void. 

Summons  allowed. 

Solicitors,  F.  J.  TJiairlwall  for  AinBioorth^  Sanierm^. 
&  Eoweon,  Blackburn. 


Ohan.Div.1  Bee.  6.  a 

North,  J.   )  i/ec.o,u, 

ToPHAM  V.  Gbbjbksidb  Olazed  Fisb  BmcK  Co.  [§,) 
Bill  of  eaJe^Regietration—FixlureS'-Trade  tmkimi 

-^Personal  chatteU-- Debentures ilU  of  SaU  JH 

1878,  Si.  4,  5,  8— ^t»s  of  Sale  Act,  1882,  «.  17. 

The  effect  of  section  5  of  the  BilU  of  SaU  Ad,  m9^ 
is  to  prevent  the  articles  which  by  it  are  exdtMfm 
the  definition  of  "  trade  machinery "'  from  being  "^ 
sonal  cJiatteis**  for  any  of  the  purpose*  of  fk  U 
Consequently  a  mortgage  of  tlitm  does  not  rtqmn^ 
tration*  . 

A  coal  and  brickmaking  company  depiosited  Wr » 
deeds  to  certain  beds  of  coal  and  fireclay  with  their  mj^ 
together  with  a  memorandum,  wj^ich  stated  that  tAi'f* 
was  made  to  secure  to  tJ^  bankers  **  payment  ofaUnM% 
money  which  we  are  now,  or  at  any  time  AerM/iraf 
be,  indeblejd  to  you,  whet/ier  on  current  cucount  Mfj^ 
cipal,  interest,  commission,  and  charges,  or  on  osjfw 
account  whatsoever,'*  The  memorandum  co«toi«»* 
agreement  to  execute  a  legal  mortgage  of  tht  jptJJ 
when  required,  but  it  did  not  contain  any  ad^^i^ 
ment  of  a  debt,  or  any  covenant  or  agreemesi  If  "^ 
company  for  payment.  ^^ 

Semble,  thai  the  memorandum  was  nota^  ^^'Tfak 
within  the  meaning  of  section  17  of  the  BilUif^ 
At*,  1882. 

Interpleader  summons.  ^ 

This  was  an  interpleader  summons  by  ths  al^^^ 
Yorkshire  to  determine  whether  the  plaintiflj,  ^^  ^L 
judgment  creditors  of  the  defendant  cooipaayi  y^j 
entitled  to  some  trade  machinery  of  the  defeflW^ 
which  the  sheriff  had  seized  under  a/!. /a.  issaadbrWj. 
plaintiffs  upon  their  judgment.  The  msohiasfy^^ 
claimed  by  the  Yorkshire  Banking  Oo.  by  virtttS  « ■  " 
equitable  mortgage  by  deposit  of  title  deeds  fN*  ■' 
defendant  company.  ^ 

By    an  agreement  dated  the  30th  of  Jane,  U% 
Joseph  niingworth,   the  then  lord  of    the  ^^i."- 
Pndsey,  in  the  county  of  York,  agreed  to  sell  to  w*^ 


Tattersall  all  the  coal  and  fireclay  in  the  manor  W^ 
ing  to  him,  with  the  right  to  work  the  same,  andftg 
provided  that  Tattersall  should  and  would  in  ths  ww>^ 
and  getting  of  the  coal  and  fireclay  observe  and  pcoM 
all  and  every  the  provisions  contained  in  the  Podi^ 
closure  Act  (51  Geo.  3,  c.  128),  and  whioh  onttspinj 
the  lord  of  the  manor  were  to  be  observed  and  pwt»**" 
and  keep  niingworth  indemnified  therefrosk  gf^ 
agreement  dated  the  1st  of  August,  1883,  WW>" 
agreed  to  sell  his  interest  in  the  coal  and  fiwwj 
James  Gray  and  Henry  Home.  By  an  agnM^g 
dated  the  15th  of  Ootober,  1884,  Gray  and  Horns  ai<^ 
to  sell  their  interest  in  the  coal  and  flreeUy  w  * 
defendant  company.  , 

The  defendant  company  was  incorporated  in  ^owb 
ber,  1884,  one  of  its  objeots  set  forth  in  ths  »a^ 
andum  of  association  being  "  to  acquire  and  oonttw 
the  business  of  brick-makers,  colliery  propriston.  jj| 
dealers  in  ooal,  ironstone,  cky,  and  ©'""•'."rfS 
carried  on  by  Gray  and  Home."  The  ^^^^^^rt\l\ 
under  which  the  coal  and  fireclay  lay  bd^g«aj^^^ 

(a.)  Beported  by  G.  E.  Jbwbbt,  Esq.,  Barrlster-at-W* 
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the  company  having  the  right  to  naeit  for  the 
pupoK  of  working  the  eoal  and  flredaj.     The  coal 
ad  fiiedaj  were    situate  at  some  d^th   below  the 
nfKe,  BO  that  between  them  and  the  surface  there 
M  inteiposed  a  tiratum  of  earth  which  did  not  belong 
btba  companj.    Shortly  after  its  incorporation  the 
mipsaj  took  possession  of  portions  of  the  surface,  and 
«crted  thereon  for  the  purposes  of  their  business  a  fixed 
^ttBin-eDgine,  with  main  shafting  and  gearing,  a  fixed 
r  Mr  litii  mountings,  a  fixed  donkey-engine,  with  fixed 
N  in&p  nd  well  cover,  a  fixed  weighiDg-machine,  and 
Mbis  ikeam  piping  with  the  fittings  thereof  in  the 
di|ii|riiel    All  these  articles  were  fixed  to  the  surfaoe 
of  thilnd.    After  these  articles  had  been  erected  the 
defendaat  company  deposited  their  title  deeds  to  the 
CDsl  ad  fireclay— Tiz.,  a  copy  of  the  Pudsey  Inelosnre 
Afit,aod  copies  of  the  agreements  of  Jane  and  August, 
1883,  ad  October,  1884,  with  their  bankers,  the  York- 
Ain  Baking  Go.    The  deposit  was  accompanied   by 
a  nwnndam  addressed    to  the  banking  company, 
liledtlieSrdot  December,  1885,  whereby  it  was  stated 
ftitike  deeds  were  deposited    "for  the  purpose  of 
MKiiig  to  joa  payment  of  all  sums  of  money  in  which 
«s  ne  Bov,  or  at  aoy  time  hereafter  may  be,  indebted  to 
|«L,  whethcx  oa  current  account  for  principal,  interest, 
MA  eoanasoD,  and  charges,  or  on  any  other  account 
"^^^■^Boevev.  And  in  consideration  of  the  advanoes  now 
Vide  to  u,  nd  of  our  account  being  continued,  we 
hsnbynndatakeWexecute,  when  thereunto  requested,  a 
1^^  ^^'^V^  lith  immediate  power  of  sale,  or  such 
^™aaeQritf  aimay  be  nocewary  for  the  purpose  of 
™**MHr  taathnbig  to  any  person  or  persons  whom 
y^  ^^r<Hsutefor  that  purpose  the  legal  estate  in 
■•  P«9^  to  which    this  security  relates."      This 
^■JWftfniB  did  not  contain  any  acknowledgment  of 
*M^  at  asy  cofenant  or  agreement  by  the  company 
TW*  Ofi^  a  far  as  the  agreement  to  give  a  legal 
^>*rtgige  implied  such  a  co? enant.    It  was  not  regis- 
W  radar  the  Bills  of  Sale  Acts, 
^iitte lath  of  August,  1887,  the  plain tifla  obtained 
^l^'^'S^iiQ'tthe  defendant  company  for  £329  38. 4d. 
y  Mte,  and  they  issued  execution  thereon.    Under 
^oeeotion  the  sheriif  seized  the  abo?e-mentioned 


^Be  huikiflg  company  claimed  the  machinery  under 
' "Reputable  mortgage,  there  being  a  considerable 
^  iie  to  them  under  it. 

fe  Benderton,  for  the  sheriff. 

J^  CroUf   for  the  bank.— By  Tirtne  of    their 

ibis  mortgage,    the   bank   are    entitled    to    the 

/:  Meux  t.  Jaeohi,  23  W.  R.  626,  L.  E.  7 

•  Ik^l.    The  question  is  whether  there  is  anything 

^BOliof  Sale  Acts  to  interfere  with  their  rights. 

latlda  in  question  are  clearly  within  that  class  of 

which  by  section  5  of  the  Act  of  1878  is 

from  the  definition  of  **  trade  machinery  "  in 

^KOtion;    they    are    not,    therefore,    '*  personal 

'li"  vithin  the  meaning  of  the  Act,  and,  conse- 

■/i  a  mortgage  of  them  does  not  require  registra- 

Anotber    question   that    arises  is   whether    the 

")  mortgage  is  not  really  "a  debenture"  within 

^amiog  of  section   17  of   the  Act  of  1882,  and, 

excepted  from  the  Act  of  1878.    I  submit 

litis.   It  contains  an  admission  of  indebtedness  by 

leoopsDy  to  the  bank,  and  gives  the  bank  a  charge 

\  tte  ooopsny's  property  :  Ednumdi  ▼.  Blaina  Fur- 

^    Co.,  35  W.  B.  798,   86  Ch.   D.  216 ;   Levy  ▼. 

I  BlaU  and  Slab  Co.,  anU,  p.  411,  37  Oh.  D. 

[SWaZ  AUcinion^  for  the  execution  creditors. — ^The 
in   question   is    within    the    definition    of 
,  chattels*'  contained  in  section  4  of  the  Act 
'1878;  and  a  mortgage  of   it,  therefore,   requires 


registration.  A  ''fixture"  is  something  afQxed  to  the 
soS,  and  which  passes  with  the  freehold.  These  articlea 
are  mere  "  personal  chattels  "  like  loose  toolb,  and  the 
owner  of  land  would  be  entitled  to  hafe  them  removed 
if  the  company  were  to  oease  working  the  olay :  Wake- 
y.  Hall,  31  W.  B.  585,  8  App.  Gas.  195.  The 
memorandum  of  deposit  was  not  intended  to  be  a 
''  debenture."  It  contained  no  agreement  or  under- 
taking to  pay  any  money.  In  Edmonds  ▼.  Blaina 
Fumace$  Oo,  there  was  a  covenant  to  pay  on  a  day 
certain,  and  also  a  charge  on  the  property. 

Athton  Cro$$  replied. 

Dec.  12.^N'oRTH,  J. — ^In  this  ca3e  the  real  questions 
to  be  decided  turn  upon  the  construction  of  some  of  the 
sections  of  the  Bills  of  Sale  Acts  of  1878  and  1882. 
[His  lordship  then  stated  the  facts,  and  continued : — 1 
The  machinery  in  question  was  erected  by  the  company 
on  the  surface  of  the  land,  and  it  is  admitted  that  the 
coal  and  fireclay,  which  was  sold  to  the  company,  lie  at 
some  distance  below  the  surfaoe,  and  therefore  they  are 
separated,  by  other  minerals  belonging  either  to  the  lord 
or  to  someone  else,  from  tbo  surface,  which  belongs  to 
Thornton.  As  I  read  section  35  of  the  Inelosore  Act, 
the  right  to  use  the  surface  and  the  right  to  raise 
the  minerals  are  totally  different  things,  and  there 
is  nothing  in  the  Act  which  limits  the  lord's  power 
of  using  the  surfaoe  lying  immediately  o? er  the  mines 
and  minerals  which  are  being  worked.  If  fireclay 
or  coal  cropped  up  on  the  side  of  a  hill  it  might 
be  more  convenient  for  the  purpose  of  working  it  to 
make  a  shaft  or  level  horizontally  or  to  sink  it  at  an 
angle  perpendicularly.  Section  35  would,  I  think,  enable 
the  lord  to  use  the  surface  even  though  it  did  not  lie 
immediately  over  the  mine  and  minerals  which  were  being 
got.  But  in  the  present  case  the  part  of  the  surfaoe 
which  Is  used  is  that  of  land  belonging  to  Thornton, 
lying  at  some  distance  above,  but  immediately  above,  the 
coal  or  fireclay  which  is  being  got. 

The  bank  claim  the  machinery  in  question  as  having 
been  put  up  on  their  land,  and  their  claim  ie  rested  upon 
the  case  of  Meux  v.  Jacobs.  1  should  have  thought  that 
it  was  deserving  of  fuller  argument  whether  and  how 
far  the  case  applies  to  fixtures  which  are  not  annexed  to 
the  land  worked,  but  are  upon  another  tenement  not 
belonging  to  the  same  owner,  and  not  even  abutting  oix 
the  mortgaged  land.  But  Mr.  Atkinson  directed  his 
argument  to  the  point  that  the  security  of  the  bank 
is  void  by  reason  of  the  Bills  of  Sile  Acts.  Paragraph 
4  of  the  admissions  agreed  upon  by  the  parties, 
after  referring  to  the  memorandum  of  deposit,  states 
that,  "  The  bank  claims  that  by  virtue  of  the  deposit  of 
the  documents  mentioned  in  the  schedule  thereto,  it  was 
thenceforward  entitled  in  equity  to  all  the  property  of 
the  company,  including  the  fixtures  hereinbefore 
mentioned,  and  could  demand  a  legal  assurance  thereof 
at  any  time,  but  the  execution  creditors  contend  that  the 
memorandum,  even  if  binding  on  the  company,  which  is 
not  admitted,  confers  no  title  on  the  bank  as  against  the 
execution  creditors,  and,  farther,  that  such  fixtures  and 
machinery  are  removable  and  liable  to  execution  as 
chattels."  It  is  admitted  that  the  equitable  security  of 
the  bank  has  not  been  registered  under  the  Bills  of 
Sale  Acts.  But  the  bank  say  that  registration  of  their 
security  is  not  neoessary,  and  the  argument  was  put  on 
two  different  grounds.  I  will  deal  first  with  the  con- 
tention that  this  memorandum  is  a  debenture,  and  is, 
therefore,  excepted  from  the  operation  of  the  Bills  of 
Sale  Act.  That  dependa  upon  section  17  of  the  Act  of 
1882. 

And  the  question  arises,  what  is  a  debenture?  It 
was  held  by  Chitty,  J.,  In  Edmonds  v.  Blaina  Furnaces 
Oo.  that  a  memorandum  of  agreement  wbioh  contained 
a  covenant  by  a  company  to  pay  to  each  of  nine  persons 
who  were  mentioned  in  the  agreement  as  lenders  the 
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Bum  of  monej  set  opposite  hit  name,  and  to  paj  them 
pari  pcuBU,  and  which  charged  all  the  property  of  the 
company  as  aecurity  for  the  payment  thereof,   was  a 
debenture.    I  feel  some  little  dififtoulty  in  following  that 
decision  entirely  for  this  reason,  it  has  been  held  by 
Field,  J.,  in    chambers    in    Brocklehurst  v.   Bailway 
Friniing  and  Puhliahing  Oo,,  W.  N.  (1884),   p.  70, 
and  by  the  Court  of  Appeal  in  Rosa  v.   Army  and 
ITavy  Hotel  Go.,  35  W.  R.  40,  34  Ch.  D.  43,  that  the 
coYering  deed  which  usually  accompanies  the  giving  of 
debentures  when   due  is  not  a   "debenture"    within 
section  17,  and  requires  registration  under  the  Bills  of 
Sale  Acts  if  it  deals  with  personal  chattels,  and  is  yoid 
if  not  registered.    I  feel  a  difficulty  in  seeing  how,  if  a 
covering  deed  is  not  a  debenture,  an  agresment  which 
contains  substantially  the  material  parts  of  a  covering 
deed — viz.,  the  agreement  to  pay  the  several  persons 
named  pari  passu— and  the  charging  of  the  debts  upon 
the  property  of    the  company,    can  be   a  debenture. 
Another  difficulty  arises  in  this  way.     In  Robb  t.  Army 
and  Navy  Hotel  Co.  it  was  treated  by  the  Court  of 
Appeal  as  at  lesst  an  open  question  whether  an  instru- 
meot  which  charged  specific  property  of  the  company 
as  distingoished  from  a  general  charge  on  all  its  prop- 
erty could  be  a  debenture.    In  the  present  case,  the 
property  charged  is  very  specific ;   it  consists   of   the 
company's  interests  in  certain  lands,  and  the  agreement 
does  not  charge  any  chattels  at  all,  except  so  far  as  the 
mortgage  of   the  lands  affects  the  chattels  which  are 
alBzed  to  it.    I  feel  this  further  difficulty  as  regards 
section  17.     That  section  says  that  ''nothing  in  this 
Act  shall  apply  to  any  debentures  issued  by  any  mort- 
gage, loan,  or  other  incorporated  company."    Why  are 
''mortgage"    and  "loan'*   companies  mentioned.     It 
is  difficult  to  see  why  these  companies  should  be  men- 
tioned specifically  it   the  words   "other  incorporated 
companies  "  are  meant  to  include  every  company  what- 
soever and  if  the  debentures  of  every  company  were  to  be 
free  from  the  restrictions  of  the  Act.    It  was  thrown 
otot  by  Grove,  J.,  in  Jenhinson  v.  Brandley  Mining  Co., 
35  W.  R.  834,  19  Q.  B.  D.  568,  that  the  words  "  other 
inoorporated  company"   would  mean  any  incorporated 
company    efuadem   generii    with    mortgage    and    loan 
companies.    I  have  great  difficulty  in  conceiving  of  a 
company  fjuadem  generis  with  mortgage  and  loan  com- 
panies.   By  a  loan  company  I  understand  a  company 
whose  personal  business,  or  one  of  whose  chief  businesses, 
is  to  lend  money  on  loan,  and  I  suppose  a  mortgage 
company  is  a  company  whose  business  is  to  lend  money 
on  mortgage,  but  what  other  companies  are  companies 
efusdem  generie  with  companies  which  lend  money  on 
mortgage  or  otherwise  I  do  not  know,  nor  can  I   see 
upon  what  ground  a  company  which  lends  money  should 
have   a  greater    immunity  as  regards    its    powers    of 
borrowing  money  and  giving  security  for  the  money 
borrowed  than  any  other  incorporated  company.     More- 
over, according  to  the  views  expressed  by  Chitty,  J.,  in 
Edmonds  v.  Blaina  Furnaces  Co,,  the  word  "deben- 
ture"  has  no  precise  legal  definition,  but  it  always 
imports  an  acknowledgment  of  a  debt,  and  generally,  if 
not  always,  a  covenant  or  an  agreement  to  pay. 

In  the  present  case  I  do  not  find  that  the  memorandum 
contains  any  acknowledgment  of  a  debt.  It  is  quite 
true  that  the  memorandum  was  given  for  the  purpose 
of  securing  the  then  present  advance  of  the  bank  to  the 
company  and  any  other  sums  which  might  become  due 
from  the  company  to  the  bank,  but  there  is  no  reference 
to  any  specific  sum.  One  does  not  know  what  was  the 
exact  amount  due  to  the  bank  at  the  moment  at  which 
the  document  was  executed,  and  from  that  time  forward 
the  sum  secured  would  tfo  doubt  vary  from  day  to  day, 
for  it  is  a  security  for  the  balance  of  the  current  account 
^to  a  limited  amount,  having  regard  to  the  stamp  placed 
upon  the  document.  Nor  do  I  find  in  the  document 
any  agreement  by  the  company  to  pay.    It  is  quite  true 


that  there  is  an  agreement  to  give  a  legal  moitgigi 
when  requested,  and  a  legal  mortgage  would  no  doott 
contain  a  covenant  by  the  company  to  pay  the  debt,  M 
that  is  very  indirect,  and  I  do  not  find  that  tbe  dooi» 
ment  itself  contains  any  other  agreement  whatever  ti ' 
pay  the  debt.  Its  object  was  not  to  give  a  ssontitf  1|f ! 
way  of  any  agreement  or  covenant  to  pay,  but  to  givB  i 
charge  upon  certain  property  of  the  company. 

Having  regard  to  all  these  considerations,  I  feel  t 
impossible  at  present  to  hold  that  a  mere  memonmdaii 
in  writing  by  a  coal  and  fireclay  and  brick-flukilf 
company  of  a  depoe it  with  their  bankers  of  all  the  doeip^ 
ments  of  title  relating  to  certain  beds  of  coel  ■! 
fireclay  as  a  security  for  tbe  balance  which  they  mi^ 
then  or  thereafter  owe  to  their  bankers  on  their  ounik ! 
account,  but  which  does  not  admit  any  speeiflo  deM  | 
or  contain  any  agreement  to  pay  otherwiee  than  ^  ■ ; 
agreement  to  execute  a  legal  mortgage,  cornea  within  te 
exception  contained  in  section  17  of  the  Act. 

The  next  question  is  whether  this  memonadtt 
required  registration  under  the  Bills  of  Sale  Ac^  of  \ 
that  depends  upon  whether  it  is  a  bill  of  ab  of 
"  personal  chattels  "  within  the  neaoing  of  sediM  i  ^ 
the  Act  of  1878.  Looking  at  the  definition  wM 
in  that  section,  this  memorandum  is,  beyond  allqwttii 
a  bill  of  sale  if  it  relates  to  personal  chattels  as  Um^ 
by  the  section.  The  definition  may  be  said  to  M 
fixtures  roughly  into  fixtures  separately  aoigBediflft 
what  a  "  sef>arate  assignment "  means  is  shown  tf 
section  7  of  the  Act),  and  fixtures  which  an  v^ 
separately  assigned.  That  is  not  a  comj^lete  diii«l| 
because,  curiously  enough,  "  fixtures  "  are  only  ^i^f^ 
from  the  expression  *'  personal  chattels  "  when  mpA 
together  vrith  a  freehold  or  leasehold  interest  is  iV 
land  or  building  to  which  they  are  aiflxed,  sal  A^ 
might  be  fixtures  assigned  together  with  an  iotM^ ' 
a  copyhold  land.  But,  leaving  that  out  of  oondfa^ 
I  think  one  may  treat  the  definition  as  roughly  IM 
fixtures  into  two  classes — ^thpse  separately  aasi^  ^' 
those  assigned  together  with  the  land  or  boiUiil* 
which  they  are  af^ed.  In  the  former  case  thiT  * 
"personal  chattels,**  in  the  latter  they  ars  not  M 
then  there  is  a  further  exception,  because  the  pcowl 
is  that  personal  chattels  shidl  not  include  fiztansj^ 
assigned  together  with  a  freehold  or  leasehold  h^ 
in  luid  except  trade  machinery  as  hereinafter  drfa*^ 

Then  we  must  turn  to  section  5  to  sea  whatii>|||^ 
by   trade  machinery.     That  section  begiui  bj  i*r 

"  trade  machinery  shall,  for  the  purposes  of  this  M 

deemed  to  be  personal  chattels."  Therefore,  looUf 
those  words  alone,  all  trade  machinery  is 
the  expression  "personal  chattels."  Then 
goes  on :  "  For  the  purposes  of  the  Act  trade 
means  the  machinery  used  in  or  attached  to  any  >■" 
or  workshop  "  ;  and  it  is  dear,  from  the  '^^''^"^ 
nition  of  the  words  "  factory  and  workshop,"  ^||V^ 
machinery  which  tbe  sheiifE  haa  seiEed  la  miflhiB|Q 
that  kind.  It  is  used  In  a  place  where  bricks  ars^  "^ 
and  incidentally  to  the  making  of  bricks  and  ' 
the  clay  for  sale.  But  then  follows  this 
—"exclusive  of"— to  put  it  shortly— "fi»d 
powers,"  "  fixed  power  machinery,"  and  **  stsaas,  g* 
water  pipes."  It  Is  admitted  that  all  the  ^"^^ 
which  the  present  question  arisee  come  wit^ 
description  of  trade  machinery  which  Is  «^^( 
the  operation  of  the  section  which  makes  aU 
machinery"  "  personal  chattels."  flntitlaapj» 
the  "  trade  machinery  "  thos  excluded  is  mewiy 
"trade  machinery"  aa,  but  for  the  ^^^  \ 
come  within  the  deacription  contained  in  *^^°..  * 
•*  fixtures  not  separately  assigned,"  and,  <*<»'*JJJ^!L 
no  application  to  a  case  where,  as  here,  tbe  '"^'^^ 
not  affixed  to  the  freehold  interest,  and  dose  n« 
within  the  description  of  fixtares  aaaigned  ^^ 
with  a  freehold  intereat  in    land  to  whleh  "^ 
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ifind.    There  are,  kowerer,    some   other  words  in 

Mtitn  5,  which  I  hATO  not  yet  read,  which  eeem  to  me 

fiBidiuiTe  upon  the  point.    I  mean  these  words :  **  The 

Biduotry  or  elleots  ezdaded  by  this  section  from  the 

^eflsitum  of  trade  machinery  shidl  not  be  deemed  to  be 

panoBil  efastteb  within  the   meaning   of   this    Act." 

|.    Ikie loidB  Kem  to  me  to  be  dear  and  definite,  and  I 

I     JDUit  hold  that  the  articles    in    question,    being    all 

I     ittchmtfy  or  effects  excluded  by  the  section  from  the 

dcfinitioii  of  **  trade  machinery,"    are   not   "  personal 

iktttlB"  within   the    meaning    of  the   Act    for  ai^ 

inpie  whatoTor,  and,  therefore,  any  document,  what- 

cmftnajbe,  which  assigns  them  is  not  an  assurance 

of  **|en(aalohattels*' within  the  meaning  of  the  Act. 

Jhdd,tberefore,  that  this  memorandum  of  deposit,  not 

J      hdifasisaranoe  of  '* personal  chattels"  within  the 

ztuniBg  of  the  Act,  did  not  require  registration. 

Thensolt  is  that  the  daim  of  the  bank  succeeds,  and 
tteoKiition  creditors  cannot  have  these  articles. 


iforthesherifl,  BelU  Brodrick,  A  Gray. 

Solidtonforfhe  bank,  Speechly,  Mumford^  6s  Landon^ 
fcr  Mvm/ord  A  Johnson^  Bradford. 

Solidton  (or  the  execution  creditors,  Tewall  A  Son* 
liBndca  SBdBndford. 


a.B.Dii.(M|ftB^andA.L.Smith,  JJ.)  Feb.  11. 

^^  9.  Ko£xh-Ea8T£bk  Railway  Co.  (a.) 

^^^  «spfl»y  —  Carrier  —  Pcaaengen*  luggage^ 
^^y^topattenger — Terminatum  of  company's  risk 
"^l^  of  luggage — Measure  of  a  **  reasonable  time,^' 

J*  ii  the  duty  of  a  railway  companyt  with  regard  to 
Ck  /v^^  of  a  pasaenger  which  traveU  by  the  same 
™"JwifA  him,  hti  not  under  hie  control,  when  it  hoe 
2<W  iti  dtnUnaiion,  to  have  it  ready  for  delivery  upon 
^fte/of?7t  at  the  usual  place  of  delivery  until  the 
••ff"!  in  the  exercise  of  due  diligence,  can  receive  it ; 
**  tfc  liahilitu  of  the  company  as  carriers  will  cease 
V^^reoKmabk  time  has  been  allowed  to  the  owner  to 

^ffnl}  by  motion,  tliat  the  Judgment  of  the  county 
J"Bt  jndge  of  Yorkshire,  delivered  at  a  court  holden  at 
'  Mi,bo  rerersed,  and  judgment  entered  for  the  defend- 
f  I^UKJer  the  following  drcumstances. 
\    ue  plaintiff  was  trayelling  by   the  North-Eastem 
|»^7  from  Hull  to  Leeds,  and  saw  his  portmanteau 
j'iMd  in  the  Tan  of  the  train  at  the  former  station.    On 
^vil  at  Leeds  he  could  not  get  a  railway  porter.    He 
a  portmanteau  on  the  platform  which  he  thought 
Ml  own.    He  placed   it  in  a  carriage,  and  drove 
it  about  a  mile  to  his  house.     On  arrival  he  found 
it  laa  not  his  portmanteaa.     He  immediately  drove 
to  the  station.    The  portmanteau  was  not  there, 
itai  not  since  been  found.    A  label  was  tied  to  its 
U  bat  there  were  a  number  of  foreign  labels  on 
■dM.    The  portmanteau  which  the  plaintiff  took 
^^in  mistake  for  his  own  also  had  a  label  tied  to  the 
^e,  with  the  name  of  a  Mr.  Maraland  on  it. 
llu  gentleman  alighted  at  Leeds  also.    He  missed 
own  portmanteau,  but  saw  another  of  similar  size  to 
and  very  like  it.    He  saw  this  portmanteau  about 
or  five  minutes  after  the  arrival  of  the  train,  and 
the  vans  had  been  cleared,  it  was  then  close  to  the 
loggage  office.    The  train  had  stopped  four  times  be- 
en HnU  and  Leeds,  but  it  would  not  have  been  possible 
gst  loggsge  out  of  the  van  before  reaching  Leeds. 
The  county  court  judge  found  a  verdict  for  plaintiff 
t  £\%,  and  gave  leave  to  the  defendants  to  appeal. 

-v.-..^ 

W)  Beported  by  Sir  Shbbston  Baxbb,  Banister-at-Law. 


The  plaintiff  then  offered  to  give  up  the  verdict  and 
costs  rather  than  contest  an  appeal. 
The  defendants  appealed. 

Mesey'ThompsoHf  for  the  defendants,  cited  Pat" 
scheider  t.  Great  Western  Railway,  26  W.  K.  268,  3  £x. 
D.  153,  and  Bunch  v.  Great  Western  Railway,  34 
W.  E.  674,  17  Q.  B.  D.  215. 

Morten,  for  the  plaintiff. — The  county  court 
jndge  was  of  opinion  that  the  portmanteau  of 
the  plaintiff  was  stolen  before  the  expiration  of 
a  reasonable  time  for  the  plaintiff  to  claim  his 
property.  The  ticket  of  the  plaintiff  was  issued  under 
the  conditions  contained  in  the  time  tables  of  the  de- 
fendants, that  unclaimed  luggage  would  be  deposited  in 
the  lost  luggage  office  until  claimed  [A.  L.  Smith,  J« — 
What  if  a  wrong  person  claim  it  ?]  The  portmanteau 
of  the  plaintiff  was  probably  stolen  before  he  took  away 
the  wrong  one.  There  Is  no  evidence  that  the  un- 
claimed portmanteau  seen  by  Mr.  Marsland  was  the 
portmanteau  of  the  plaintiff.  We  must  consider  what 
is  **  reasonable  time  *'  within  which  a  passenger  should 
claim  his  luggage. 

He  cited  Chapman  t.  London  and  North-Western 
Railway,  28  W.  R.  566,  5  Q.  B.  D.  278. 

MeseymThompson,  in  reply. 

Mathbw,  J. — ^This  appeal  must  be  allowed,  on  the 
ground  that  there  was  no  evidence  upon  which  the 
learned  county  court  judge  could  have  held  that  the 
portmanteau  was  stolen  before  the  expiration  of  a  rea- 
sonable time  within  which  the  plaintiff  should  have 
applied  for  its  delivery. 

The  question  here  is  whether  the  common  law 
liability  of  the  defendants  was  still  in  exist- 
ence at  the  time  when  this ,  portmanteau  was  stolen. 
That  obligation  is  to  deliver  the  proper^  to 
the  real  owner,  within  a  reasonable  time  after  the  arrival 
of  the  property  at  its  destination.  When  that  reason- 
able time  has  expired  they  may,  if  the  property  be  still 
in  their  possession,  be  liable  as  warehousemen,  but  they 
are  no  longer  liable  as  common  carriers.  What  is  the 
measure  of  <'a  reasonable  time"?  If  we  measure  a 
reasonable  time  here,  with  reference  to  the  conduct  of 
the  plaintiff  himself,  that  time  has  expired,  because  he 
had  gone  away  and  had  come  back  again  and  daimed 
what  he  thought  was  his  portmanteau.  If  we  measure 
the  time  by  the  time  which  Mr.  Marsland  took  to  take 
delivery,  the  reasonable  time  had  expired,  because  when 
Mr.  Marsland  had  gone  I  do  not  see  what  evidence  there 
is  to  show  that  Mr.  Firth's  portmanteau  was  nut  lying 
there  ready  to  be  delivered  to  him.  Mr.  Marsland  puts 
the  time  at  three  or  four  minutes  afterwards  when  he 
saw  the  portmanteau  ready,  lying  there  to  be  delivered 
to  Mr.  Firth. 

What  is  the  strong  presumption  under  these 
circumstances?  Why,  that  probably  somebody 
who  saw  Mr.  Marsland  come  forward  and  dis- 
claim this  portmanteau  as  not  being  his,  came 
forward,  claimed  it,  and  made  off  with  it.  It 
would  be  most  unreasonable,  under  those  circumstances, 
to  put  the  loss  on  the  company.  It  was  the  fault  of  the 
owner  himself  in  leaving  his  property  as  he  did,  and 
exposing  it  to  the  Tory  risk  which  happened  to  it. 

I  think,  therefore,  that  the  judgment  of  the  learned 
county  court  judge  was  wrong,  and  that  judgment 
must  be  entered  for  the  company. 

A.  L.  SMrTH,  .J.— I  think  so  too.  Mr.  Firth  sues  the 
company  under  their  common  law  obligation  as  common 
carriers.  He  does  not  sue  them  as  warehousemen,  and 
for  a  Tory  good  reason— viz.,  there  is  no  evidence  of 
omission  by  them  to  do  that  which  was  reasonable  in 
that  capacity.  He  sues,  therefore,  upon  the  common 
carriers'  Uability— that  is,  to  safely  carry,  convey,  and 
deliver  to  the  true  owner  within  a  reasonable  time. 
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High  Oovbt. 


Abbitbjltiok  bbtwbbn  Giffobd  and  thb  Bury  Town  Council. 


High  Oom. 


I  oaoDotdo  bfltter,  upon  tliis  part  of  the  case,  than  read, 
as  deaBbj,  B.,  did  in  the  caae  of  PaUcheider  ▼.  Oreat 
Wetiem  Bailway  Co.,  the  extract  from  the  American 
-work,  Bedfleld  on  Carriers : — **  It  is  the  duty  of  a  railway 
company,  in  regard  to  the  baggage  of  a  passenger  which 
has  reached  its  destination,  to  ha^e  the  baggage  ready 
for  delifery  upon  the  platform  at  the  nsnal  place  of 
^eli^ery  until  the  owner,  in  the  exercise  of  due  dili- 
gence, can  call  and  receive  it,  and  it  is  the  owner's  duty 
to  call  for  and  remoTe  it  within  a  reasonable  time." 
■deasby,  B.,  reads  that  passage  with  approval ;  I  do  the 
same.  It  is  entirely  consonant  with  what  I  think  to  be 
the  law,  and  I  apply  that  as  the  law  here.  The  loamed 
county  court  jadge  has  found  for  Mr.  Firth,  because  he 
<same  to  the  conclusion,  upon  the  evidence,  that  the 
portmanteau  was  stolen  before  a  reasonable  time  had 
elapsed ;  that,  in  other  words,  to  put  it  in  the  terms  of 
his  own  judgment,  tbo  portmanteau  of  Mr.  Firth  was 
stolen  before  he  took  away  the  wrong  one.  Now,  if 
there  had  been  any  evidence  of  that,  we  could  not  have 
held  that  we  ought  to  set  aside  the  judgment  of  the 
learned  judge,  for  this  reason,  that  he  would  have  held, 
and  properly  have  held,  that  before  the  transit  had  come 
to  an  end — not  only  with  regard  to  the  carrying,  but  as 
regards  the  delivery,  during  which  period  the  company 
were  undoubtedly  common  carriers — the  portmanteau 
was  missing  for  some  reason  or  other,  and  therefore  they 
had  not  fulfilled  their  obligation  as  common  carriers  to 
deliver.  But  how  is  that  P  How  does  the  evidence  stand 
upon  the  question  of  the  owner  coming  with  due 
diligence  to  call  for  bis  property  within  a  reasonable  thne  ? 
First  of  all,  Mr.  Firth,  after  first  going  away,  returns 
and  remoTes  his  own  portmanteaa  and  another  which  he 
thinks  to  be  his.  That  would  be,  per  se,  some  evidence 
of  what  Mr.  Firth  himself  must  consider  to  have  been  a 
reasonable  time  to  get  his  portmanteau.  But,  assamiog 
thai  he  had  as  long  a  time  as  Mr.  MarsUnd  took,  who 
was  apparently  not  such  an  expeditions  passenger,  and 
that  he  had  oome  for  it  fite  minutes  afterwards.  What 
then  P  The  sole  evidence  which  is  given  in  this  case  is 
that  Mr.  Firth's  portmanteau  was  there  when  Mr.  Mars- 
land  came  and  was  looking  for  his,  whish  had  been 
taken  away.  The  evidence  is  all  one  way  upon  this, 
being  that  when  Mr.  Marsland  was  looking  for  his  port- 
manteau and  could  not  find  it  (for  the  best  of  all  rea- 
sons, because  Mr.  Firth  had  taken  it  away  and  was  in 
the  cab  with  it),  he  sees  Mr.  Firth's  portmanteau  upon 
the  platform  ;  and  that  is  five  minutes  after  the  first 
delivery. 

The  evidence  is  that  Mr.  Filth's  portmanteaa  was 
then  upon  the  platform  ready  for  delivery. 

Under  those  circumstances,  that  being  the  evidence, 
how  can  it  be  said  that  the  duty  of  the  railway  com- 
pany as  common  carriers  extended  at  any  rate  longer 
than  when  Mr.  Marsland  coald  have  got  the  luggage,  if 
that  had  been  what  he  wanted  P  It  seems  to  me  it  did 
not.  And  the  learned  ooun^  court  judge  himself  finds 
really  that  Mr.  Firth  did  not  apply  for  his  own  port- 
manteaa within  a  reasonable  time.  It  seems  to  me 
there  is  no  evidence  at  all  that  that  portmanteau  was 
stolen  or  removed  from  the  platform  by  anybody  within 
the  reasonable  time  which  Mr.  Firth  had  to  take  de- 
livery of  it;  I  think,  therefore,  that  the  judgment 
which  is  founded  upon  that  presumption  Is  wrong,  and 
that  the  judgment  ought  to  be  entered  for  the  defend- 
ants. 

Mathbw,  J.— As  the  plaintiff  offered  to  yield  to  the 
defendants  the  verdict  and  costs  which  he  had  gsined 
in  the  county  court  rather  than  contest  this  appeal,  we 
think  that  there  ought  to  be  no  costs  against  him  now. 

Judgment  for  the  de/endanii,  without  co$(i» 

Solicitor  for  the  plaintiff,   Wm.  Tanner. 

Solicitors  for  the  defendanto,  WUHaiMon^  BiU,  A  Co.^ 
for  Qilh,  York. 


Q.  B.  Div.  (A.  L.  Smith  and  Charles,  J  J.)  Jan.  M. 

ABBinLillOK    BETWEEBT    GiTFOBD    AKD    THS  Boif 
TOWW  COTJHCIL.  (a.) 

Arlii/roiion—Pahlie  Health  Aa,  1875  (38  *  39 
c  55),  s.  180— /nwoZtd  appointment  of  arUU 
Award— Bule$  of  the  Supreme  Court,  ord,  62,  r.  11] 

The  Public  Health  Act,  1875,  ».  180,  rtquim  I 
arbitrator  appointed  by  the  local  authority  toUt 
their  common  eeal  and  the  arbitrator  appointed  iyl 
other  party  to  be  under  hie  hand.  The  laUerpoHyttf 
arbitration  under  this  statute  having  appoinUd  * 
arbitrator,  but  not  under  hit  hand,  . 

Held,  that  tJie  appointment  of  the  arbitraton,  vdm 
appointment  of  an  umpire  made  by  them^  ni  m 
award  of  the  umpire,  were  invcdid,  and  neUktr  ■ 
8ubmi$iion  nor  the  award  could  be  made  a  ruie  of  flMi 

This  was  a  motion  to  make  a  submission  to  nfeft^ 
tion,  under  the  Public  Health  Act,  1875  [ZZkltM 
c.  55),  s.  180,  a  rule  of  oonrt,  and  also  to  mskeanMf 
resultiog  from  the  arbitration  a  rale  of  conii 

jjorace  ^roume,  for  the  applicant,  cited  A  B^  J 
Solicitors'  Journal,  165  ;  In  re  Bawdy,  15  il*.* 
426,  34  W.  K.  Dig.  8  ;  and  Bussell  on  Arbitnl»i'* 
ed.,  p.  563. 

Poyeer,  for  the  corporation. 
The  arguments  of  counsel  and  the  faotsoftkiflM 
sufficiently  appear  from  the  jadgment. 


A.  L.  Smith,  J.— It  appears  that  the 
entered  and  laid  drain  pipes  in  the  land  of  ^^^jrr-^ 
who,  being  injuriously  affected  thereby,  w^^*J]|f: 
claims  against  the  corporation  to  arbltratIon,iJ** 
Public  Health  Act,  1875  (38  &  39  Viotc^.g 
statute  enacts  (section  180) :  "  With  respect  te"^ 
tlons  under  this  Act,  the  following  'egttl**'^^ 
observed— that  is  to  say,  (1)  Every  appoinia»« 
arbitrator  ander  this  Act,  when  made  on  b^*^ 
local  authority,  shell  be  under  their  commoD  ^j 
on  behalf  of  any  other  party,  under  hii  hm. 
means  that,  when  a  corporation  appoiats  an  «■ 
they  shall  appoint  by  seal,  and  not  otherwise ;  •» 
when  the  opposite  party  appoints  an  wbitist* 
party  shall  appoint  under  his  hand,  and  not  otM 
I  think  that  this  provision  is  mandatory.  Thfl** 
eeeds :— *'  (2)  Every  such  appointment  shall  be 
to  the  arbitrators,  and  shall  be  deemed  a  ii^  ^- 
arbitration  by  the  parties  making  the  same."  TJJ^' 
every  appointment  by  a  corporation  is  to  be  ^•J'^ 
and  every  appointment  by  the  other  party  ^*^\^ 
his  hand.  In  this  case  the  corporation  duly  fg^ 
their  arbitrator,  but  the  applicant,  although  ^^^^ 
an  arbitrator  also,  did  not  do  so  under  his  ^  ^ 
arbitrators  appointed  an  umpire,  and,  on  '"^"^  gj| 
in  the  arbitration,  referred  the  matter  to  >»*"^^ 
awarded  in  favour  of  the  applicant,  who  a®*  ■*^j 
make  the  award  a  rule  of  court.  But  h»w  tte  w^ 
ments  of  the  above  statute  been  complied  ^'^Jj 
their  absence,  can  a  submission  be  made  roam 
statute  P    I  think  not.  ^. 

Again,  by  sub-section  7  of  this  section,     wwr« 
is  more  than  one  arbitrator,  the  "fWtratoreebw, 
they  enter  on  the  reference,  appoint  by  ^"°i 
their  hands  an  umpire."    This  cannot  »«^^ 
than  that  where  there  is  more  than  one  tfO"^ 
arbitrators- those  appointed  under  the  •**'•.     , 
tions,  under  seal  and  under  hand— shall,  »«     ^ 
enter  on  the  reference,  appoint  by  writtnfi^  ■"«*    ^ 
hands  an  umpire.  ^  i 

In  this  case  it  is  evident  that  tterej^ygj^ 

(a.)  Reported  by  Sir  SHaBsroN  Bams,  Bsirietef^ 
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BmOouit. 


Taoabt  k  Ck>.  V.  Habous  &  Oo. 


HlOH  OOUBT, 


/ 


MOtaMBt  of  two  arbitrators  panaant  to  the  statute ; 

^iftbdtwo  arbitrators  are  not  appointed,  how  can 

^ippoiat  sa  umpire  in  their  turn  under  the  statute  P 

^Ui knot  an  arbitration  bj  oonsent,  but  one  pursuant 

ielba  ititafee.     One  arbitrator  has  been  Iswf ullj  ap- 

k.jpflhM,  and  the  other  arbitrator  has  been  unlawfully 

BJ9F|Bted,  and  they  oannot  appoint  an  umpire.    The 

K^^ODtment  of  the  umpire  by  them  was  not  legal, 

Efemntbe  provisions  of  the  statute  must  be  complied 

y^'^ijft  M  tbe  basis  of  the  appointment.    Ksitber  the 

f  <j^wihmiflaion,  nor  the  appointment  of  the  umpire, 

^Mlw  been  relied  on  as  being  a  submission,  oan  be 

^ndeanleof  conrt.    I  sbonld  farther  point  out  that 

befonfte  arbitrator  enters  on  his  duties  he  should  make 

a  ftstste;  dedaration,  and  the  arbitrator  appointed  by  the 

^iiinastiid  not  doao.  Again, sub-section  2  of  this  section 

dMisvtat  the  submission  is  to  be,  and  by  sub-section  14 

»MbiJiBion**nnder  the  proTiaions  of  this  Act"  may 

waidaanle  of  court— that  is,  a  joint  appointment  in 

Mpatnaace  of  this  Act  shall  be  made  a  rule  of  court. 

lls^l^BeBtHm  mnat  be  refused. 

(^  word  u  to  the  award.  It  has  been  aigaed  on 
■•hall  of  the  applicant  that  under  ord.  61,  r.  15,  an 
waid  diouM  be  made  a  rule  of  court. 

It  k  oextunly  possible  within  the  wording  of  that 
sroet  to  vake  an  award  a  rule  of  court,  but  in  my 
opmenee  1  \sn  never  known  an  award  made  a 
»ule  ol  coot,  bat  only  a  submisaion.  I  find  how- 
«|w  that  ftu,  the  old  practice  in  Chancery  to 
"to  SB  atari  a  rule  of  court.    In  Jonei  v.  Jone$, 

S»       «  ^'  ^*  ^'   ^-   ^^^»   •^  PP-  ^^^■^»  *^®**®^» 

*-*f  said;  «ln  cafes   of  submisaion    to  arbitration 

s  «as  Tei;  mtl  in  the  Court  of  Chancery  to  make 

ZT  ■■■"''  "  Older    of   court.      Seton   on    Decrees, 

l^  P-  ^h  Consol,  Ord.  23,  r.  23.     But  ss  it  is 

PJrtMit  tbat  ander  the  Judicature  Acta  the  practice  of 

"•  »«utB  ghould  be  as  far  as  possible  uniform,  I 

■  mied  in  my  court  that  the  proper  course  is  to 

M*e  snbmiasion  a  rule  of  courf,  according  to  the 

oftbe  oommon  law  diTisiDus."    This  course  has 

^wi  adopted  from  that  time,  and  if  I  am  right  in 

*fBfaB  that  the  statute  is  binding  on  the  arbitrators 

**"*  CMDot  he  enforced,  and  it  would  be  of  no  use 

■•»*  a  rule  of  court  in  the  present  case. 

**^*^  J",  concurred* 
ire/uaed. 
na  for  the  claimant,  Paienout  Snow^  Bkxam^  A 

f  Mdtor  for  the  corporation,  Oilhert  Hohina. 


^iDi?.  (Hnddleston,  B.,  1  t       o^ 

and  Manisty.  J.)  /  Jan.  24. 

Tagast  &  Co.  V.  Mabcits  &  Co.  (a.) 

»— -irfton   hy   agents  —  Counter-claim   against 
apali'-SH'off— Judicature  Act,  1873,   a.   24, 
\H4edion  3^0rd.  19,  r.  3. 

loa  adion  of  trover  and  for  goods  sold  and  delivered 
^aidant  cannot  set  off  a  claim  for  unliquidated 
I  which  he  has  against  a  third  party  on  another 
io%f  although  the  third  party  happens  to  be  the 
fi  principai. 

iwaaanaetion  brought  to  reoover  £821  Os.  5d., 
I  ?atne  of  a  cargo  of  timber. 

defendant*,  having  leoeived  the  bill  of  lading, 
)d  to  accept  a  bill  for  the  prioe.  Inatead  of 
Dg  to  the  full  amount  tbey  claimed  to  deduct  a 

t)  Bsported  by  Cboil  Chapkak,  Esq.,  Barrister-at-Law. 


sum  of  £91  for  damages  due  to  them  from  one  Jaoobsoo, 
the  plaint ifEs'  prindpal,  on  account  of  delay  in  the 
delivery  of  another  oargo,  and  they  offered  the  pUdntiils 
the  sum  of  £729,  which  was  refused,  aa  the  plaint ilEs 
did  not  consider  themtelvf  s  entitled  to  bind  their  prin- 
cipal by  a  consent  to  the  deduction  upon  a  previous 
tramsaction.  The  plsinttffa  then  sued  for  the  full 
amount,  and  the  defendants  counter-claimed  for  £91. 
Upon  a  summons  before  Pollock,  B.,  at  chambers,  an 
order  was  made  af&rming  the  decision  of  the  master  to 
strike  out  the  counter-dadm. 
The  defendants  appealed. 

Lawson  WaUon,  for  the  defendants. — ^The  defendanta 
are  entitled  to  set  off  their  dsim  for  £91,  although  it  ia 
in  the  nature  of  a  counter-claim.  In  Oathercole  v. 
Smith,  29  W.  B.  577,  Bramwell,  L. J.,  says :— '*  Looking 
at  the  language  of  section  24,  sub-seotion  7,  of  the  Judi- 
cature Act,  1873,  the  Legislature  has  made  no  distinc- 
tion between  a  counter-claim  and  aet-off.  In  ord.  19,  r. 
3,  it  is  said  that  a  defendant  may  'set  off*  or  'set  up' 
any  right  or  claim ;  the  words  'set  up '  and  ' set  off ' 
are  equivalent  expressions."  If  the  plaintiff  were  the 
trustee  of  a  third  person  we  could  counter-claim  against 
his  cestui  que  trust,  and  the  position  here  is  the  same* 
The  oounter- claim  need  not  be  in  regard  to  the  same 
transaction :  Winterfield  v.  Bradnum,  26  W.  B.  472. 
Brett,  L.J.,  says  : — **  It  seems  to  me  that  the  counter- 
claim, aa  it  at  present  exists,  ia  of  three  kinds.  Very 
often  it  is  a  set-off  merely.  Sometimes  it  is  not,  but  it 
is  a  claim  of  some  sort  arising  out  of  the  same  transac- 
tion. But  there  may  now  be  a  oounter-olaim  in  respect 
of  a  wholly  different  transaction."  The  only  authority 
for  the  right  to  counter-claim  against  a  cestui  que  trust 
when  sued  by  a  trustee  is  to  be  found  in  Macdonald  v. 
Bode,  W.  N.,  1876,  p.  23.  Lindley,  L.J.,  there  says  : 
*' Section  24,  sub-section  3,  of  the  Act  of  1873  gives  a 
wider  power  than  that  under  ord.  16,  rr.  17,  18,"  and 
so  he  gave  the  defendant  leave  to  set  up  a  counter- 
claim against  the  cestui  que  trust,  who  was  alleged  to 
be  the  real  plaintiff.  In  Young  v.  Kitchin,  26  W.  B. 
403,  3  Ex.  D.  12,  it  was  held  that  the  defendant,  who 
was  sued  by  the  assignee  of  a  debt,  was  entitled,  by 
way  of  aet-off  or  deduction  from  the  plaintiif  s  claim, 
to  the  damages  sustained  by  non-performance  of  con- 
tract by  the  plaintiffs'  aaaignor.  In  Peat  v.  Jones  A  Co*, 
30  W.  K.  433,  8  Q.  B.  D.  147,  the  defendanta  were 
allowed  to  aet-off  a  claim  for  unliquidated  damages 
against  a  trustee  in  bankruptcy.  The  defendant  may 
not  be  entitled  to  Judgment  upon  his  counter-claim, 
but  he  is  entitled  to  set  ft  up  as  an  answer  to  the  action 
and  to  prevent  the  plaintiffs  getting  judgment.  It  is  a 
matter  to  be  conaidered  in  reference  to  the  plaintiffs' 
claim,  and  the  defendant  need  not  have  Judgment  at 
all,  the  decision  of  the  maater,  thereforei  was  wrong. 

Vaughan  Williams,  for  the  plaintiffs. — ^The  authori- 
tiea  cited  do  not  asaiat  the .  defendant.  They  do  not 
show  that  in  an  action  of  trover  a  counter-claim  fox 
damages  could  be  allowed  against  a  third  person.  All 
the  cases  cited  lend  themselves  to  a  set-off.  There  is  no 
ground  for  saying  that  in  equity  a  counter-claim  would 
be  allowed  under  the  circumstances.  The  debt,  which 
but  for  the  intervention  of  a  trustee  could  be  claimed 
by  the  defendant  aa  a  legal  debt,  is  allowed  to  be 
pleaded  as  an  equitable  set-off:  Cochrane  v.  Qreen, 
9  W.  B.  124,  9  C.  B.  N.  S.  448. 

Walton,  in  reply. — ^Tfais  is  not  really  a  case  of  trover, 
and  there  is  nothing  to  take  this  out  of  the  general 
rule.  The  substantial  question  is  what  Judgment 
should  be  pronounced  in  the  action  f  A  eot-off  need 
not  arise  out  of  the  same  matter,  for  it  is-  allowed  in  a 
case  of  specific  performance. 

HunDLBSTOK,  B.^This  is  an  appeal  from  a  master  in 
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obambers,  and  has  been  referred  bj  Pollock,  B.,  to  the 
court.  The  circanutanoes  are  these.  The  plaintifEs, 
who  are  timber  merchants,  send  shipping  doonments  to 
the  defendants,  and  require  payment  for  the  goods. 
The  defendants  retain  the  doonments,  and  connter- 
olaim  for  £91 5s.  damages  in  respect  of  a  contract  made  in 
ICaj  with  Jaoobson,  the  plaintiftd'  prinaipal,  which  was 
admittedly  another  transaction.  Thej  deny  the  con- 
ditions on  which  they  are  alleged  to  have  received  the 
doonments,  and  rely  upon  the  previous  transaction  by 
way  of  defence.  Such  a  defence  is  a  novelty  of  a  start- 
ling character.  All  the  oases  referred  to  are  cases  be- 
tween the  same  parties  on  the  same  transactions.  The 
case  of  Maedonaid  v.  Bode,  reported  in  the  Weekly 
Notes,  I  cannot  accept  as  an  authority ;  but  I  am  quite 
satisfied  that  in  that  oase  the  counter-claim  was  on 
the  same  matter,  and  that  Maodonald  was  a  mere  naked 
trustee— that  is,  a  mere  nominee ;  therefore,  it  is  said 
the  defendant  ought  to  be  alloired  to  have  his  set-off 
against  the  real  plaintiff.  To  hold  the  contrary  leads  to 
absurdity.  Suppose  an  action  for  specific  performance 
against  a  sub"tenant,  and  the  sub-tenant  sets  up  a  claim 
against  the  superior  landlord  for  fraud.  In  this  case 
Judgment  might  be  a  return  of  the  documents  or  Is. 
damages,  and  then  what  could  be  the  Judgment  on 
counter-claim  P  The  counter-claim  cannot  be  allowed. 
There  Is  no  authority  for  such  a  course. 

Maihstt,  J. — ^This  is  another  attempt  to  mix  up  set- 
off and  counter-claim.  They  are  essentially  distinct. 
This  has  been  clearly  shown  in  the  ease  of  Stooke  v.  Taylor, 
S9  W.  B.  49,  5  Q.  B.  D.  569.  Cockbum,  CJ.,  says,  on 
page  575  :  '*  Set-off  and  counter-claim  may  be,  and  oom- 
asonly  are,  essentially  different.'*  Ck>unter-claim  is  a 
counter-action,  and  is  not  a  set-off  at  all.  We  are  asked 
in  this  case  to  say  that  the  defendants  are  to  try  an 
action  against  the  principals  of  the  plaintiffs  upon  a 
separate  transaction  in  the  absence  of  Jaoobson  &  Oo., 
the  principals  in  question.  Oould  anything  be  more  un- 
just than  that  such  should  be  done  ?  The  plaintiffs 
have  nothing  at  all  to  do  with  it.  It  is  perfectly  clear 
that  the  plaintiffs  are  not  suing  as  trustees  for  Jaoobson. 
They  are  reco?ering  what  they  have  paid  or  covenanted 
to  pay  to  their  principala.  Apart  from  that,  this  is  the 
first  attempt  in  an  action  of  trover  to  treat  a  counter- 
claim against  third  parties  as  a  set-off,  and  it  cannot 
succeed.    The  appeal  must  be  dismissed,  with  costs. 

Solicitors  for  the  plaintiffs,  Druue,  Jackson,  A 
AUUe. 

Solicitors  for  the  defendants,  IngUdew  A  Ince. 


Q.  B.  Biv.  (Stephen  and  1  ^^       ik.  t       oa 

A.L.Smith:JJ.)        I  Nov.  15;  Jan.  24. 

MoGssGOB  9.  McGbbgos.  (a.) 

Husband  and  wi/e^^Agreemtnt  /or  separation^ Action 
for  arrears  of  maintenance  by  wife — Jurisdiction  of 
county  court — Parol  agreement — Statute  o/  Frauds, 
f.  4. 

An  action  for  arrears  of  maintenance  payable  under 
a  parol  agreement  for  separation  made  between  husband 
and  vn/s,  in  compromise  of  crosS'Summonses  for  assault, 
w<u  brought  by  the  wife  in  a  county  court.  The  county 
court  judge  gave  judgment  in  favour  of  the  daim. 

Held,  that  the  agreement  had  been  made  for  good 
consideration;  iJutt,  the  consideration  being  executed, 
tJie  Statute  of  Frauds  did  not  apply;  and  that  the 
county  court  fudge  Aad  furisdiction. 

Knowlman  v.  Bluatt,  22  W.  M,  11,  L.  B.  9  Ex,  307, 
followed. 

(a).  Reported  by  A.  H.  Todd,  Esq.,  Barrister-at-Law. 


This  was  an  appeal  from  Judge  Holt,  oomtj  flmt 
Judge  of  Northumberland. 

The  action  was  brought  by  a  wife  against  her  Inilal 
to  recover  £6,  being  arrears  of  maintenanos  psjabb^ 
the  husband  under  a  parol  agreement  for  a  aepsntkii 

The  county  court  Judge  held  the  agreement  Wlj 
valid  and  gave  Judgment  for  the  wife. 

The  husband  appealed. 

Walton,  for  the  appellant. — A  wife  cannot  enter 
such  a  contract  with  her  husband,  certstnly  not 
froi^i  the  Married  Woman's  Property  Act,  1888(45fti 
Vict.  c.  75).    There  ia  no  consideration  in  tbe 
to  live  apart  for  the  husband's  promise  to 
Thus  a  separation  deed  without  trustees  is  Toid: 
Equity,  p.  1428 ;  In  re  Shakespear,  Deakin  t. 
33  W.  R.  744,  30  Gh.   D.  169  ;  PaUiser  ▼.  Humf, 
W.  R.  760,  19  Q.  B.  D.  519.    Again,  the  sgteeoMBt 
merely  parol.    The  county  court  Judge  held  tlutiti 
not  within  the  Statute  of  Frauds,  because  it  mifUlm; 
been  performed  within  the  year.    But  it  ii  hMI 
that  this  agreement  contemplates  a  continvnuiirff 
life,  and  that  brings  it  within  the  Statute  rflM: 
Eley  V.  Positive  Qovernment  Life  Assurm  ^  ^ 
W.  R.  838,  1  Ex.  D.  88;  Davey  v.  ^Ao»im«,IT  V.l 
599,  4  Ex.  D.   81.     [Stbphsw,  J.— Would  !)iii«M| 
ment  be  an  answer  to  an  action  for  the  w<Wm^ 
conjugal  rights  ?    McClymoni,  amicus  cuthe,  v» 
to  Besant  v.  Wood,  12  Cb.  D.  605,  27  W.B.])iS-*} 
This  was  not  an  action  for  spedflo  perfonawWi^ 
proceeding  on  the  common  law  side  of  the  comtyWg 

He  also  referred  to  Bdker  v.  Baker,  llW.B.*! 
BuUer  v.  BuOer,  34  W.  R.  132. 

Sim,  for  the  respondent. — ^In  PaUiser  v.  fl'*«jg  | 
action  was  against  a  married  woman,  and  it  f***^ 
sary  to  prove  separate  estate.     In  this  cstt^l 
some  evidence  of  the  existence  of  separate  sf^ 
wife  had  supported  herself  and  children,  tte^ 
Besant  v.  Wood  shows  that  a  contract  to  lin 
good,  and  that  trustees  are  not  necossarjc 
Harris,  32  W.  R.  941,  27  Oh.  D.  166,  showitk* 
band  and  wife  are  separate  persons.    As  to  the  81 
of  Frauds,  Souch  v.  Strawbridge,  2  0.  B.  815,  ii» 
favour. 


Walton,  in  reply. 


Oiif.s*^' 


A.  L.  Smith,  J.,  on  January  24,  read  tbe  fotto> 
Judgment  of  the  court  :^ 

This  is   an  action  brought  in  the  county 
Newcastle-upon-Tyne  to  recover  £6,  being 


hereafter  referred  to,  were  and  still  are  ^^^4 
wife.  On  several  occasions  prior  to  the  month  oij 
1886,  the  defendant's  ill  usage  had  compelled  tbep 
tifE  to  apply  to  the  police  for  protection  sgiio* 
defendant,  her  husband,  and  in  the  month  of  Jo^ 
she  was  counselled  to  t^ke  out  a  summons  again* 
for  assault.  The  defendant,  thereupon,  took  oot» 
sammons  againet  the  plaintiff  on  the  1st  o(  JwJi 
When  the  eummonses  were  about  to  come  on  toi 
ing  at  the  police  court,  negotiations  took  plsee  w 
the  respective  solicitors,  and  it  was  eventasll7| 
between  the  plaintiff  and  the  defendant  *'^}^ 
shonld  live  separate  and  apart,  that  the  o**^ 
should  pay  the  plaintiff  £1  per  week,  and  tW 
should  therewith  maintain  herself  and  three  m 
that  she  should  indemnify  tiie  husband  sgain* 
debts  contracted  by  her,  and,  further,  that  the  s^ 
should  be  withdrawn.*'  The  above  are  the  fisdtf 
the  county  court  Judge.  He  also  found  tbst  n» 
had  occurred  to  rescind  or  affect  the  •U'^®"*'^.*!/ 
we  understand,  that  the  plaintiff  had  dons  aU  titisp 
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hat  ptft  to  entitle  her  to  have  it  carried  out  and  per- 
feziMd  bj  the  defendant.    80  matters  stood  when  the 
linsMit  action  was  brought.  Theeonnty  court  Judge  gaTe 
julgBent  for  the  plaintiir,  and  the  defendant  appealed. 
It  was  oontcnded  by  Mr.  Walton  on  bis  behalf  that, 
Dotwithfltanding  the  contract  existing,  as  foand  by  the 
judge,  no  aetioo  was  maintainable  by  the  wife  against 
the  hnsband  thereupon,  and,  at  auy  rate,  in  an  ordinary 
action    in    the    coun^    court    upon    the     agreement 
no  relief  could  be  gi? en  to  the  wife.    It  was  argued  as 
icUsws :  It  was  said  that,  the  husband  and  wife  being 
one,  BO   contract  could  be  entered  into  between  tfaem, 
sad  eonaequently  that  the  one  could  not  sue  the  other 
upon  an  alleged  breach  of  what  could  not  exist    Tiiat 
it  was  inpotBible  for  parties,  standing  in  the  relation  of 
husband  and  wife,  to  oontract  without  the  intenrention 
of   a   tmatee ;   that    CTen    if  he    was  wroug  in  the 
above,  the  Statute  of  Frauds  was  an  answer  to  the  case, 
lbs  eontnct  being  one  not  to  be  performed  within  the 
•pace  of  one  year  from  the  making  thereof.    The  county 
ooort  judge  came  to  the  conclusion  that,  by  reason  of 
tlie  Married  Women's  Property  Act,  1882  (45  ft  46  Vict, 
c  75X  tlie  plaintifE  was  entitled  to  contract  as  she  did 
with  the  defendant.    It  should  be  pointed  out  that  he 
^ame  to  tliia  conclusion  before  the  case  of  Palliser  t. 
Ovmtff  was  reported.    We  are  unable  to  agree  with  the 
county  court  judge  in  holding  that  the  Married  Women's 
Piopsaty  Act  gave  power  to  the  wife  to  contract  with 
her  bna\ioiid  as  she  did  in  this  case.     It  seems  to  us  to 
be  now  too  lato  to  argue  as  it  was  argued  before  us — 
that  a  hashsad  and  wife,  in  consideration  of  not  taking 
the  one  against  the  other  for  matrimonial 
cannot  contract    to  lire  separate  or  apart, 
and  tha<  the  courts  will  not  grant  relief  when  such  a 
coatract  ia  in  fact  made.     In  our  judgment  the  law  is 
thaC^  whan  eironmstances  exist  between  husband  and 
wife  wiiieh  wotild  or  which  might  give  rise  to  proceed- 
ings by  way  of  suit  for  matrimonial  offences,  it  is  com- 
petent, in  consideration  of  the  one  not  taking  such  pro- 
eeedinga  against  the  other,  for  the  two  to  agree  to  lire 
I    separate  and  apart,  and  that  the  courts  will  enforce  such 
I    ft  stipnlation  when  made.    In  the  case  of   Wilwn  t. 
I    WiUon^  1  H.  L.  Gas.  538,  the  House  of  Lords  decided 
that  a  deed  of  separation  between  husband  and  wife  was 
Mt  againat  public  policy,  whatever  might  have  been 
vgued  upon  this  point  prior  to  that  decision. 

In  Hunt  ▼.  Hunt,  10  W.  R.  215,  4  De  G.  F.  ft  J.  233, 
Lord  Westbury,  it  would  seem,  thought  that  a  husband 
sad  wife  under  the  circumstances    above    mentioned 
could  contract,  and  that  such  contract  ought  to  be  en- 
forced.   The  President   of  the  Probate  Division  (Sir  J. 
Bannen)  in  ManhcUl  v.  Marshall,  27  W.  B.  399,  so 
keld,  and  so  alfo  the  late  Sir  G.  Jessel,  M.R.,  in  BtBunt 
T.  Wood,    It  seems  to  us  that  the  power  of  the  husband 
ttd  the  wife  to  contract  under  the  circumstances  exist- 
lag  in  the  present  case  is  settled  by  judicial  authority, 
ttd  the  reasons  for  so  holding  are  so  cogently  pointed 
wt  by  Sir  G.  Jessel,  in  Belaid  v.  Wood,  12  Gb.  D.,  pp. 
^21,  622,  tnat  we  do  not  extract  or  recapitulate  them, 
bttt  adopt  hem  in  this  judgment.    It  follows  from  the 
above  that  the  point  taken,  that  there  is  no  trustee  with 
vhem  the  husband  and  wife  may  respecti? ely  contract, 
I  ^1  not  avail  the  defendant,  and  that  the  passage  from 
I  SUay'a  Equity  Jurisprudence,  p.  1428,  and  the  decision 
I  4  Lord  l^don  in  L^rd  v.  John%on,  3  Yes.  352,  are  not 
f  >ppllcable  to  cases  like  the  present.  We  wish  also  to  point 
I  <^t  that  in  Rowley  ▼.  BowUy,  35  L.  J.  P.  ft  M.  110,  15 
■  V.  B.  H.  L.  Big.  6,  there  was  merely,  as  it  appears,  an 
m  Agreement  between  husband  and  wife,  who  were  then 
m  >)iartie8  to  divorce  proeedinga,  to  compromise  the  suit  upon 
I    Mxma,  The  Houee  of  Lords  held  that  this  was  a  valid,  bind- 
'     "iag  agieement  between  the  patties,  and  gave  effect  to  its 
ptovlsloiia.    There  was  no  trustee  or  anything  of  the 
aort  hi  the  case.    If,  then,  an  agreement  between  hus- 
^     ^MOi^  and  wife  to  compromise  a  suit  is  valid  and  binding, 


why,  we  would  ask,  is  not  an  agreement  to  live  aeparate 
and  apart,  without  bringing  the  suit,  to  be  valid  and 
binding,  l^e  consideration  being  the  existence  of  facta 
which  would  give  jutisdiction  to  the  court?  In  our 
judgment  it  is.  Such  consideration  existed  in  the 
preeent  case — ^vis.,  a  claim  of  cruelty  against  the  bus* 
band. 

As  to  the  point  taken,  that  this  was  an  ordinary  county 
court  action  and  not  a  proceeding  upon  the  equity  side 
of  the  court,  it  should  be  noticed  that  the  effect  of  sec- 
tions 24  and  25  of  the  Judicature  Act,  1878,  andsectiona 
89,  90,  and  91  of  the  same  Act  are  such  as  to  give 
power  to  the  county  court  to  grant  relief,  even  though 
the  action  in  force  is  a  common  law  action  for  debt,  in 
as  ample  a  manner  as  if  it  were  an  action  in  the  superior 
court.  Now  as  to  the  Statute  of  Frauds,  various  cases 
were  cited  in  argument  upon  the  one  side  and  the  other 
as  to  whether  this  agreement  was  or  was  not  within  the 
statute  as  being  an  agreement "  which  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof,"  the 
county  court  judge  held  it  to  be  not  within  the  statute. 
But  be  this  as  it  may,  it  seems  to  us  that  inasmuch  aa 
tbis  is  an  action  to  recorer  six  weeks'  arreara  of  mainten- 
ance, the  plaintiff  is  entitled  to  recover  as  money  paid  at 
defendant's  request,  the  consideration  being  executed, 
and  that  this  point  was  expressly  decided  in  the  plain- 
tiff's favour  in  the  case  of  Knowlman  v.  Blukt,  22 
W.  B.  77,  758,  L.  B.  9  Ex.  307,  in  the  Exchequer 
Chamber,  and  is  really  indistinguishable  from  the 
present  case. 

f*or  these  reasons  we  give  judgment  for  the  respond- 
ent, aith  costs. 

Solicitors  for  the  appellant,   Walton,   Williamionf  Jt 
Hill,  for  A.  Whitehorn,  North  Shields. 

Solicitors  for  the  respondent,  Pyke,  ParroU^  dk  Oo*^ 
for  Jod  <k  PariOM,  Newoastle. 


Halgaie  v.  Bbeti.  (a.) 

Poor  law-^Audit  of  aeeounU^'Neglect  to  attend — Lia^ 
hUity  for  diMhedienee^^  &  5  WUL  4,  c.  76,  s.  96 ; 
7  dbS  Vict,  c  101,  a.  33. 

Jlf ere  negUct  hy  overaeeri  to  attend  an  audit  of  parish 
accounts  which  has  been  duly  notified  by  the  auditor  does 
not  of  itself  oimttituie  the  offence  of  toUftd  disobedience 
under  4  iC;  5  Will.  4,  c.  76,  «.  96. 

This  was  a  caso  stated  under  20  ft  21  YioL  a  43,  on 
the  applioation  of  the  appellants. 

At  a  court  of  summary  jurisdiction  held  at  Chelms- 
ford on  the  5th  day  of  August,  1887,  the  appellants 
were  charged  by  the  respondent  with  **  unlawfully  and 
wilfully  disobeying  a  certain  order  of  the  Local  Govern- 
ment Board,  dated  the  14fch  of  January,  1887,  by  not 
attendiog  at  the  time  and  place  appointed  by  the  re- 
spondent, the  auditor,  for  the  audit  of  their  accounts 
and  the  submission  to  suoh  auditor  of  their  books, 
vouchers,  and  other  papers  necessary  for  the  passing  of 
the  aooounti. 

The  appellants  were  churchwardens  of  the  parish  of 
Springfield  and  overseers  of  the  poor.  It  was  proved 
that  notice  of  the  audit  was  sent  by  post  to  the  assistant 
overseer,  who  was  also  a  defendant  in  the  case,  and  that 
he  received  it.  Public  notice  had  also  been  given  in  the 
Essex  Weekly  News,  the  county  paper  circulating  in  the 
district.    The  appellants  (the  churchwardens)  did  not 


(a.)  Beported  by  Cbcil  Chatkan,  Esq.,  Barrister- at-Law. 
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leoeif e  any  uotioe,  and  were  not  aware  of  the  intended 
audit. 

It  waa  contended  before  the  magistrates  that,  a  paid 
assistant  oTorseer  ha? ing  been  appointed  to  do  the  duties, 
the  appellants  were  not  overseers  witbia  the  meaniag  of 
the  poor  law  statutes,  and  that,  not  having  actually 
received  noHoe,  thej  were  not  liable  to  convicldon. 

The  magistrates  held  that  the  auditor  had  done  all 
that  was  necessary  on  his  part ;  that  the  overseers  had 
not  relieved  themselves  of  responsibility  by  appointing  a 
paid  assistant,  and  were  as  strictly  overseers  of  the  poor 
as  any  others  ia  the  position ;  and  that  notice  t j  their 
assistant  was  notice  to  them. 

They  therefore  convicted  the  appellants  and  fined  them 
Is.  each,  and  fined  the  assistant  overseer,  who  did  not 
appear,  £2  and  costs. 

If  the  magistrates  were  right,  the  conviction  was  to 
stand  ;  it  they  were  wrong,  the  conviction  was  to  be 
quashed. 

Channell,  Q,0.  (Wightman  Wood  with  him),  for  the 
appellants.— It  Is  neceraary  to  prove  wilful  disobedience 
to  maintain  this  conviction.  Without  notice  brought 
home  to  the  defendants,  no  wilful  disobedience  can  be 
proved.  In  a  criminal  case  notice  to  one  person  cannot 
be  made  notice  to  another. 

Alexander  Olen^  for  the  respondent.— The  appellants 
are  liable  to  be  convicted  under  7  &  8  Vict.  c.  101,  s. 
33,  for  neglect  of  notice  given  under  11  &  12  Vict.  c. 
91,  s«  7.  It  was  not  necessary  to  giye  all  the  overseers 
notice,  as  a  notice  by  them  may  be  valid  without  the 
signatares  of  all:  Rex  v.  BeesUm,  3  T.  R.  592  ;  B. 
T.  Torkshire  {North  Riding)  Justices,  6  A.  &  E.  863. 
Serrioe  upon  an  assistant  overseer  is  service  upon  the  over- 
seers: Points  V.  Attwood,  6  G.  B.  38;  Caunter  t. 
Adami,  12  W.  B.  1105,  15  0.  B.  N.  8.  512. 
The  assistant  overseer  has  all  the  rights  and  duties 
of  an  ovemeer :  Baker  t.  Loeke^  13  W.  R.  258,  18 
0.  B.  N.  S.  52.  By  article  59  of  General  Order  for 
Accounts,  1867,  the  word  '*  overseers"  shall  be  taken  to 
mean  overseers  of  the  poor  and  chorchwardens.  It  was 
fheir  duty  to  discover  the  time  and  place  of  audit  and 
attend.  Their  duties  as  to  the  keeping  of  accounts  are 
defined  in  article  1  of  the  same  order.  Where  church- 
wardens are  overseers,  the  accounts  are  to  be  left  in  a 
certain  place  for  them  to  sign. 

Wighiman  Wood,  in  reply. — ^The  appellants  are  not 
"  persons  having  the  collection,  receipt,  or  distribution 
of  moneys"  within  4  &  5  Will.  4,  c.  76,  s.  47.  The  Act 
of  7  &  8  Vict  c  101,  8.  33,  does  not  repeal,  but  merely 
extends,  the  original  Act.  The  notice  read  has  no 
statutory  authority,  and  it  is  not  provided  in  the  statute 
that  notice  to  the  assistant  overseer  is  to  be  good  against 
overseers.  It  is  admitted  that  they  did  not  receive 
notices,  and  in  ^uasi-criminal  matters  notice  to  an  agent 
cannot  be  notice  to  a  principal  unless  spedally  provided 
for,  whatever  it  might  be  in  civil  matters. 

Mathbw,  J. — ^This  conviction  cannot  be  upheld.  I 
cannot  come  to  the  conclusion  that  there  was  wilful 
disobedience  within  the  meaning  of  4  ft  5  Will.  4,  c.  76, 
8.  96.  That  section  exacts  a  penalty  in  case  anyone  shall 
wilfully  neglect  or  disobey  any  of  the  rules,  and  was 
intended  to  punish  contumacious  contempt  of  the 
authorities  as  a  criminal  offence.  The  magistrates  have 
not  found  the  appellants  guilty  of  contumacious  disre- 
•pect,  or  of  a  dispofiition  to  repudiate  their  obligations 
as  overseers.  Although  the  notice  might  be  taken  as 
brought  home  to  the  appellants,  I  do  not  think,  on  the 
face  of  it,  that  their  neglect  to  appear  would  constitute 
wilful  disobedience.  There  is  a  significant  memoran- 
dum at  the  end  of  the  notice  to  the  assistant  overseer — 
namely,  "  personally  attend."  I  do  not  think  it  con- 
templates having  churchwardens  and  overseers  there. 
The  appellants  axe  ohurohwaxdena  of  an  eoolesiMtical 


parish,  and  take  no  part  in  the  poor  law  admbiatntioB. 
Auditors  bad  audited  the  pcoish  aoooonts  many  timai 
before  without  them,  and  there  was  nothing  t-o  indioito 
that  they  knew  of  or  interfered  with  the  buBineas.  Tbfly 
would  reasonably  conclude  from  the  words  in  the  notiee 
that  the  attendance  required  was  that  of  the  sotitiBl 
overseer,  who  bad  actual  knowledge  of  the  aoooaoti  loi 
poor  law  purposes. 

The  conviction  must  be  quashed. 

A.  L.  Smith,  J. — I  am  of  the  same  opinioD.  Htrnf 
had  my  attention  called  to  7  &  8  Vict.  c.  101, ».  33,  ni 
11  ft  12  Vict.  c.  91,  I  think  there  wss  frind  Jtik 
evidence  of  disobedience,  but  it  could  be  rebutted,  h 
this  case  it  has  been. 

The  conviction  must  be  set  aside.    No  ooeti. 

Solicitors  for  the  appellants,  Paierton,  Siuw,  I 
Bloxanif  for  Jepp  A  8on^  Chelmsford. 

Solicitors  for  the  respondent,  DuffiM  A  Brvis* 


a  B.  Biv.  (Wills  and  Grantham,  JJ.)  D«  ^ 

CoLLis  V.  Lewis. 
Clabidge,  Claimant  (a.) 
County  court-^InterpUader — Appeal^l^  <fc  SOFiifc 
108,  «.  68—30  dk  31  Vict.  c.  142, 1. 13. 

In  an  interpleader  iuue  where  neiJher  <*<  yj[ 
claimed  nor  the  value  of  the  goods  or  tht  pmmjf 
them  exceed  £20,  no  appeal  vfiU  lie  from  the  a«»5fi; 
either  with  or  without  leave.  Section  13  ofthiOt^ 
GourU  Act,  1867,  enacting  that,  «•  with  tht  iM*5  J 
judge,  an  appeal  shall  be  allowed  in  actioM  •«|""'^ 
appeal  does  not  now  lie,^*  only  applies  to  «*"*■■  j 
not  to  interpleader  issues.     ,  I 

Appeal  by  Claridge  in  interpleader  procee&jpj*  I 
the  judgment  of  his  Honour  Judge  Eddis  at  thetSff*^ 
well  Oonnty  Court.  .     ^j 

Neither  the  money  claimed  nor  the  value  of  tbamj 
exceeded  £20,  but  the  county  court  Judge  hsd  gi««"^ 
to  appeal.  | 

HolUnstein,  for  the  respondent  Gollis,  took  tbe^ 
liminary  objection  that  there  was  no  appssl  mj"^ 
pleader  proceedings  before  19  ft  20  Yictc  W 
that  section  68  of  that  Act  limited  such  appesli  to 
where  the  "  money  claimed  or  the  value  of  the  (^ 
the  proceeds  exceed  £20  "  :  Beswick  v.  Bofry,  Sj' 
156,  9  Ex.  325;  Mason  v.  Wirral  Highway  Boa% 
W.  B.  676,  4  Q.  B.  D.  459;  Vallance  v.  ^oiA,  « 'f* 
227,  27  L.  J.  Ei.  142. 

Beaumoftt  Moriee,  for  the  appellant.— By  «**J| 
of  Ihe  County  Courts  Act,  1867  (30  ft  31  Viot.c  » 
«*  with  the  leave  of  the  judge  an  appesl  ehaU  be  iW" 
in  actions  in  which  an  appeal  is  not  now  alloved. 

Wills,  J. —  The  cases  seem  to  decide  q^^ 
what  I  always  thought  to  be  the  law,  that thtfj" 
appeal  in  interpleader  proceedings  except  *^»*J^ 
allowed  by  section  68  of  the  County  Courts  Actoi" 
The  provisions  of  the  later  Act  of  1867  onlj  W 
actions.  Here  the  value  of  the  goods  daimcdia  » 
the  limit  laid  down  by  the  Act  of  1856  and  no  m 
can  lie  even  with  leave. 

GaAMTHAM,  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  J.  E.  Coxwdl 

Solicitors  for  the  respondent,  fT.  /.  ChildS^o*^ 

(a.)  Beported  by  8p»roa&  L.  Hollako,  Esq.,  B«**" 
at- Law. 
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HmOovitT. 


Ipswich  Umoy,  Appsllants. — Piwa  v,  Babnib. 


High  Ooitrt. 


dRDif.  (Pollock,  B.,  I 
nd  Hawkins,  J.)       t 


Deo.  17. 


Ipswich  TJiaoH,  Appellants. 
WxsT  Ham  TJmov,  lietpondents.  (a.) 

Foot  law^Irrtmoveahility — Lunati^-'Break  of  rtsi" 
(fflioe-d  <ft  10  FfcC  e.  66,  a.  1—28  A  29  Vict.  e.  79, 
1.8 

i  pauper  ii  trremovea&Itf  if  the  periods  during  which 
hftiM  in  the  union  and  did  noi  receive  jwrochial 
rdkf,  M  Uing  added  togdhcfy  constitute  one  year*$ 
retidJem^for  the  yeafe  residenoe  need  not  be  eontinuoui, 

Gsieitated. 

Thii  vu  an  appeal  from  an  order  of  the  Essex 
Qnsirta  SsHlons  confirming  an  order  of  jnstioes  for 
tbe  psjaent  bj  the  appellant  nnion  to  the  respondent 
vaisB  of  a  sam  of  money  for  the  maintenance  of  a 
paopahiBstic,  an  inmate  of  the  Essex  Oonnty  Lunatic 

AfjlOB. 

The  fstts  u  set  out  in  the  case,  were  as  follows : — 

The  pauper,  Sarah  Anne  Warne,    was  the   wife   of 

'Thomta  Wme.    The  panper  resided  with  her  husband 

tn  the  V«i^b  of  Si  Clement,  Ipswich,  in  the  appellant 

^(n»oB,ir>ia«  1m  was  legally  settled,  till  September  23, 

\%%^,¥Wtkttwy  went  to  reside  at  Lejton,  in  Essex,  in 

tlientpoiidatiiidDn. 

The  psaper'skttband  resided  at  Leyton  continuously 
^  Septniber  SS,  1883,  to  March  1,  1886,  wbea  ap- 
plieatioo  ffMiside  for  her  removal  to  the  Essex  Oounty 
iMaatieAtjka. 

Balwieea  tbeie  dates  the  pauper  was  confined  three 

was  is  the  Essex  County  Lunatic  Asylum,  where  she 

^M  et  the  date  of  the  order,  and  once  in  Ipswich 

iMtio  As^loiD,  as  a  pauper  lunatic.    She  resided  with 

hosbaad  at  Leyton  in  the  respondent  union  during 

I  *«  ^  ^^^  interrals.    In  the  whole  period  from  September 

(^  USjT,  to  Karoh  1,  1886,  these   amounted  to  390 

I  S*"   ^***^  March  1,  1885,  and  March  1,  1886,  she 

I  ~  •  J»ad  interral  of  276  days.    Except  as  regards 

'^  v&'s  maintenance  as  a  pauper  luaattc,  the  husband 

I  ^  panper  never,  between  September  23,  1883,  and 

■JA 1, 1886,  received  parochial  relief. 

ns  sQsta  of    maintenance    of  irremoveable  pauper 

Oies  are  borne  by  the  place  from  which  they  cannot 

»ttW)»ed  (16  &  17  Vict.  c.  97,  s.  102). 

•^*  C.  Barh  (Poland  with  him),  for  the  appellanto.— 
■vteband  of  the  pauper  was  irremoveable  at  the  date 
f  the  application  to  remove  his  wife.  At  that  date  he 
I  vithin  the  scope  of  9  ft  10  Vict  c.  66,  s.  1,  II  ft  12 
^  e.  Ill,  and  28  ft  29  Vict.  c.  79,  s.  8.  and  had 
in  the  respondent  union  for  390  days.  This 
Btttion  omits,  as  breaks  of  residence,  all  times 
ng  which  he  had  received  parochial  relief  on  behalf 
Us  wife— t'.^.,  for  her  maintenance  as  a  pauper 
If  the  husband  is  irremoveable,  the  wife  is 
b:  Beg,  v.  GhHHchurch,  18  L.  J.  (M.  C.)  28;  11  ft 
Fnet.  c  111. 

iek,    Q.C.    {WooUtU  with    him),  for  the  re- 
Qts.-^The  husband  is  removeable,  and  therefore 
Piffe  also.     A  qualifying  year  cannot  be  made  up  of 
of  years,  but  must    be    without    any  break  of 
Dce. 

[^^oLLocK,  B.-— It  is  admitted  that  the  pauper  is  irre- 
able  by  statute  if  her  husband  has  acquired  a  statua 
irremofeability.  Is  the  husband  irremoveable  from 
respondent's  union  or  not?  This  depends  upon 
ber  bis  year  of  residence  can  be  made  up  out  of 
ops  of  years  during  which  he  has  not  been,  as 
Dg  other  portions  of  such  j6!irs  he  has  been,  in 

I.)  Beported  by^Sir  Shbbston  Baxeb,  Barrister-at-Law* 


receipt  of  parish  relief  owing  to  his  wife  having  been 
maintained  as  a  pauper  lunatic.  A  similar  point  was 
raised  in  Beg.  v.  Chrittchurch. 

The  qualifying  period  then  was  five  years.  It  was 
there  decided  that  the  proper  way  was,  first,  to  eliminate 
any  time  during  which  there  had  been  a  statutory 
disability,  and,  next,  to  see  whether  five  years  of 
residence  remained.  But  here  the  pauper's  husband  has 
resided  for  more  than  one  year  in  the  respondent  union 
under  no  statutory  disability.  In  my  opinion  he  is 
irremoveable,  and,  because  he  is  irremoveable^  his  wife 
(the  pauper)  is  irremoveable  by  statute. 

Hawkins,  J.,  concurred. 

Order  quashed. 

Solicitor  for  the  appellants^  Rextoorthy,  for  Vulliamyf 
Ipswich. 

Solicitors  for  the  respondents,  HUleary  ds  Taylor. 


Q.  B.  Div.  (Pollock,  B.,  I  J.      -g 

and  Hawkins,  J.)       (  ^^'  *^' 

Pine  v.  Barnes,  (a.) 

Licensed  hotue — (7onsumpfion  of  intoxicating  liquors 
after  hour  of  dosing^Bonk  fide  guests  of  lodger — 
Licensing  Act,  1874  (37  di  38  Vict,  c  49),  ss.  9,  10. 

It  is  not  an  offence  against  section  9  of  the  Licensing 
Aett  1874,  for  a  publican  to  allow  intoxicating  liquors 
ordered  by  a  lodger  to  be  consumed  by  boD&  fide  guests  of 
the  lodger  after  the  hour  of  closing. 

Case  fitited  by  justices  of  Tonbridge  under  20  ft  21 
Vict.  c.  43  and  42  ft  43  Yiot.  c.  49,  s.  33. 

A  summons  was  issued  against  the  appellant  under 
section  9  of  the  Licensing  Act,  1874,  on  an  information 
preferred  by  the  respondent,  which  alleged  that  the  ap- 
pellant, being  a  person  licensed  for  the  sale  of  intoxicat- 
ing liquors,  on  the  4th  of  July,  1887,  unlawfully  did 
allow  iatoxioating  liquor  j  to  be  consumed  on  his  licensed 
premises  during  the  time  that  the  same  were  required  to 
be  doeed  by  and  in  pursuance  of  the  Licensing  Act, 
1874. 

Section  9  enacts  that  *'  any  person  who,  during  the 
time  at  which  premises  for  the  sale  of  intoxicating 
liquors  are  directed  to  be  closed  by  or  in  pursuance  of 
this  Act,  sells  or  exposes  for  sale  in  such  premises  any 
intoxicating  liquor,  or  opens  or  keeps  open  such  premises 
for  the  sale  of  intoxicating  liquors,  or  allows  any  intoxi- 
cating liquors,  although  purchased  before  the  hours  of 
closing,  to  be  consumed  in  the  premises  "  shall  be  liable 
to  a  penalty. 

Section  10  says  that  nothing  in  the  Act  shall  preclude 
a  licensed  person  from  selling  intoxicating  liquor  at  any 
time  to  persons  lodging  in  his  house. 

On  the  hearing  of  the  summons  it  appeared  that  on 
the  day  in  question  a  Mr.  Le  May  had  taken  rooms  at 
the  appellant's  hotel— viz.,  a  sitting  room  and  a  bed 
room,  and  in  the  evening  he  gave  a  dinner  in  the  sitting 
room  to  a  number  of  his  friends,  and  after  ten  o'clock, 
the  hour  of  closing,  they  remained  in  the  room  drinking 
wine  and  other  intoxicating  liquors.  All  the  liquor 
was  supplied  on  the  order  of  Mr.  Le  May,  having  been 
ordered  by  him  before  the  hour  of  closing,  and  was  paid 
for  by  him. 

The  justices  found  that  the  persons  who  were  so 
drinking  with  Mr.  Le  May  were  his  bond  fide  guests. 
They  thought,  however,  that  if  they  dismissed  the  sum- 
moms  they  would  be  opening  a  door  to  an  evasion  of  the 

(a.)  Reported  by  F.  G.  Buckbr,  Esq.,  Barri«ter-at-Law- 
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Act.    Tbej  therefore  conTioted  the  appellant  and  fined 
him  one  shilling. 

ff,  F.  Dickens,  for  the  appellant.^-Here  there  was  no 
contraTsntion  of  the  Act  in  the  sale  of  the  liqnor.  And 
section  9  deals  entirely  with  cases  of  liqnor  sold  in  con- 
travention of  the  Aot.  Otherwise,  as  section  10  only 
permits  the  sale  of  liqnor  to  a  lodger,  and  says  nothing 
abont  when  it  may  be  drunk,  it  would  be  an  offence  for 
a  pnbliean  to  allow  any  intoxicating  liqnor  to  be  drnnk 
at  all  after  the  honr  of  dosing. 

The  respondent  did  not  appear. 

Pollock,  B. — It  is  dear  that  this  con?iction  mnst  be 
quashed.  The  magistrates  thought  they  ought  to  pre- 
vent an  evasion  of  the  Act.  Bat  if  a  thing  doee  not 
come  within  an  Act  it  is  useless  to  talk  about  evasion. 
This  gentleman  was  a  lodger  at  the  inn,  and  he  invited 
some  friends  to  dinner  and  gave  them  wine,  some  of 
whiish  was  drunk  after  the  hoar  of  dosing.  That  is  not 
an  offence  against  the  Act.  The  magistrates  find  that 
they  were  hond  fide  guests ;  if  there  had  been  any  pre- 
tence about  the  matter  the  case  would  be  different. 

Hawkins,  J.— I  am  of  the  same  opinion.  The  Act 
allows  a  publican  to  sell  liquor  to  a  lodger  at  any  time. 
And  there  can  be  nothing  to  prevent  a  lodger  who  has 
bought  liquor  from  allowing  a  bond  fide  guest  to  drink  it 
with  him  after  the  hour  of  dosing. 

Convietion  quculied, 

8olidtorB  for  the  appellant,  SoUy  Turner,  A  Co,,  for 
W.  C.  Grippe  A  Son,  Tnnbridge  Wells. 


Deo.  14,  15. 


Q.  B.  Div.  (Pollock,  B.,  I 
and  Hawkins,  J.)       | 

MoHTftAQE  Insubaitge  Cospobation  V.  GoHKISSIOZrEBS 
OF  Inland  Retcntte.  (a.) 

Btamp-^Fromieiory  note — Agreement — Stamp  Act,  1870 
(33  (6  34  Viet.  e.  97),  s.  49. 

The  appeUante  executed  an  instrument  which  was 
called  a  policy  of  asturance,  and  by  which  they  guar- 
anteed  to  the  cusured  (Tie  payment  of  £100  on  tlie  ISth  of 
May,  1967,  provided  that,  if  the  assured  should  be 
desirous  at  any  time  of  surrendering  the  policy,  the 
appellants  would  allow  to  the  assured  the  surrender 
value  thereof  on  the  ISth  of  May  next  before  the  notice 
of  surrender,  such  valite  to  be  fixed  according  to  the 
appellants*  tables  for  the  time  being  in  force  with  refer' 
ence  to  surrenders. 

Held,  thai  the  instrumerd  was  not  chargeable  with 
stamp  duty  as  a  promissory  note,  but  was  chargeable  as 
an  agreement  only. 

Case  stated  by  the  Oommisaioners  of  Inland  Bavanne 
under  section  19  of  the  Stamp  Act,  1870. 

The  instrument  in  question  was  a  policy  of  assurance 
granted  by  the  Mortgage  Insurance  Oorporationy  and 
mm  to  the  following  effect  :-*The  corporation.  In  con- 
sideration of  a  single  premium  of  £9  17s.  4d.,  paid  at 
the  time  when  the  policy  was  issued,  guaranteed  to 
the  assured  the  payment  of  £100  on  the  18th  of  May, 
1967 ;  provided  that,  if  the  assured  should  be  desiioua  at 
any  time  of  surrendering  the  policy,  the  corporation 
would  allow  to  the  assured  the  sumnder  value  thereof 
on  the  18th  of  May  next  before  the  notice  of  suirender, 
such  value  to  be  fixed  according  to  the  tables  of  the 
corporation  for  the  time  being  in  force  with  reference  to 
snrrenden. 

The  oommissionen  were  required  by  the  corporation. 


(a.)  Bepoited  by  F.  Q.  Rvckib,  Esq.,  Barrister-at-Law. 


pursuant  to  section  18  of  tbe  Stamp  Act,  1870,  to 
press  their  opinion  as  to  the  amoont  of  itamp  d 
with  which  the  said  instrument  wss  chargeable.  1 
commissionera  being  of  opinion  that  the  iostrameni 
chargeable  as  a  promissory  note,  assessed  the  t 
thereon  at  one  shilling.  The  corporation  appealed. 
The  question  was  whether  the  instraokeiit  vh 
chaigeable  as  a  promissory  note,  or  whether  it 
chargeable  with  a  sixpenny  stamp  ody,  a«  anag 
ment. 

Sir  H.  James,  Q.C.  {Moulton,  Q.C.,  and  Bigk 
Brown,  with  him),  for  the  appellante.^Thii  ii  a 
promissory  note  in  the  ordinary  sense ;  and  enn  if 
a  promissory  note  within  leotion  49  of  the  Stunp  i 
it  is  a  promissory  note  and  something  more:  Bii 
India  Steam  Navigation  Go,y.  Oommissionen  6fM 
Bevenue,  29  W.  R.  610,  7  Q.  B.  D.  165,  wheie  •  " 
ment,  which  was  a  promissory  note  withia  the 
the  section,  was  held  to  be  a  debenture,  sad 
as  such.    The  test  seems  to  be  this— in  order 
document  may  be  a  promissory  note  within  the  atll 
and  nothing  more^   there  must  not  be  as;  «■* 
agreement  beyond  the  mere  promise  to  pay.  Bm\ 
corporation  do  more  than  merely  promise  to  pifiMj 
sum  on  a  certain  date,  they  agree  to  do  in  tki 
a  certain  thing  of  great  benefit  to  the  other 
to  pay  him  at  any  lime  the  surrender  value  of  tkifd 
as  shown  by  the  tables  of  the  corporation,  lUA 
volves  a  promise  on  their  part  to  keep  noh  U 
This  is    clearly  something    more   than  a  pnah 
note ;  it  is  an  agreement,  and  ought  to  be 
as  such  with  a  sixpenny  stamp  only.    In  Yeo  t. 
S3  W.  R.  739,  the  majority  of  the  Court  d  if 
thought  that  the  instrument  thero  in  questioo,  tki 
it  contained  a  promi£e  to  pay,  was  not  a  p^ 
note  at  all ;  and  even  the  judgment  of  BmHi^ 
who  dissented,  is  in  favour  of  this  document  v^W 
chargeable  as  a  promissory  note. 

Sir  E.  Clarke,  S.O.  {Sir  R.  E.  Wehster,  i^n 
Dicey,  with  him),  for  tbe  respondents. — ^Thii  m  •  I 
missory  note  within  section  49  of  the  Stamp  A^  1 
which  is  as  follows:— (1)  "The  term  promiuMT 
meauf  and  includes  any  document  or  writing  (tU 
bank  note)  containing  a  promise  to  pay  any  * 
money."  (2)  '*  A  note  promising  the  pajmeat  ol 
sum  of  money  out  of  any  particular  fund  whiefaa 
may  not  be  avsilable,  or  upon  any  condition  or  a 
gency  which  may  or  may  not  be  performed  or  bi 
is  to  be  deemed  for  the  purpoaes  of  this  Act  a  pn*i 
note  for  the  said  sum  of  money."  The  words  an 
wide,  and  a  more  com] 

the  term  promissory  note _.  

vious  Stamp  Act :  see  55  Gteo.  3,  c  184,  sohsdole. 
is  a  promise  to  pay  money  and  nothing  moi^i 
promise  to  pay  £100  on  a  fixed  day,  and  tbsio  iij 
an  alternative  promise  to  pay  otherwiee.    The 
India  Steam  Navigation  ca$e  is  in  favour  of  the 
ante.    Grove,  J.,  treated  the  instrument  in  thate 
a  promiasory  note,  though  he  held  that  it  wm  slio 
thing  more  ;  and  Lindley,  J.,  said  that  if  it  were 
debenture,  it  would  be  a  promissory  note.    The  r 
expressed  by  the  Master  of  the  Rolls  ^  ^^  ^ 
would  not  apply  to  this  instrument.    And  the  }w 
of  Bowen,  L.J.,  in  that  case  makes  section  49 
enough  to  include  the  present  < 

Sir  H,  James,  Q,C.,  replied.  J 

Dec.  15.— Pollock,  B.— The  queition  ii  •**! 
this  instrument,  which  is  called  a  policy  of  aaaaraooM 
to  be  stamped  as  a  promissory  note,  or  ^^^^'[^  ^ 
penny  agreement  stamp  is  sufQcient.  This  ^*P*|!rVg 
the  true  construction  of  section  49  of  tbe  ^^^^Y^ju 
1870.  It  must  be  observed  that  we  are  not  oo^^^ 
whether  any  duty  U  payable  at  all  on  this  iiii»^«" 


nprehensive  meaning  ia  I" 
note  than  it  had  undsf  thi 
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'Buna  OouxTa 


Rso.  v«  OowTT  GoTTRT  JtmoB  OP  Lambbth  and  Jonab. 


HlffH  OOUKT. 


vMlicr  It  is  a  promissory  note  or  nothing  s  but  we  are 
cofoMgAog  whether  it  is  a  promissory  note  or  an  agree- 
Now  the  words  of  the  section,  if  taken  alone,  are  clear, 
iaeSadfng   any  doenment  containing  a  promise  so  pay. 
Aad  die  SoUeitor-General  reasonably  argued  that  this 
Art  iBtMided  to  include  under  the  term    **  promfssory 
note  "  some  Instmments  not  within  the  earlier  statutes. 
I%ei«  seems   to  be  necessarily  included  in  the  section 
evefythiBK  wfaioih  is  dearly  and  absolutely  a  promise  to 
pay.     Bat  then  the  question  arises.  What  are  we  to  say 
where  we   have  a  document,  which  is    not  merely  a 
pTosaise  to  pay,  but  contains  other  terms,  terms  of 
agieesaent.     I  think  that  we  cannot  hold  it  to  be  partly 
•  proadseozj  note  and  partly  something  else.    I  think 
ve  must  aak  onreelTes  the  question,  Wbat  is  the  domi- 
Bant  ehanwter,  what  is  the  substantial  eifeot,  of  the 
doemnaent  P    le  it  moro  like  a  promissory  note  P  or  more 
like  an  agreement  ?    Some  assistance  is  to  be  derived 
trom  the  isasea  which  hare  been  cited,  BriiUh  India 
dteaat    ITcnHgation    Co.  r.   Oommiisionera  of  Inland 
MgattmB  and    Jeo  t.  Dawe.    The  courts  seem  to  have 
said  that  In  dealing  with  such  a  document  you  must 
iaqain  what  was  the  intention  of  the  parties,  and  what 
is  the  eoieiiMni  understanding  of  men  of  business  who 
hate  to  deal   with  such  documents.    This  doenment, 
wUch  la  called  a  policy,  guarantees  the  payment  of  a 
lixed  Bom  on  a  fixed  date,  and  then  proceeds  to  provide 
fox  tbfi  anneadar  of  the  policy  to  the  assured  at  a  certain 
value  to  be  asloulated  in  a  certain  way.    The  assured,  if 
he  dealreo  to  lurronder  the  policy,  is  to  give  notice  to 
the  eospoiataDa,  who  will  then  be  able  by  referonce  to 
thdr  tahks  to  ascertain  the  surrender  value  of  it*    This 
involfiFs  an  agreement  on  the  part  of  the  corporation 
that  they  shall  have  and  keep  proper  tables.    It  makes 
tiie  docnmeat  sometfaiog  moro  than  a  promise  to  pay 
oMOsy ;  it  shows  an  intention  on  the  part  of  the  parties 
to  make  an  agreement  on  the  terms  expressed  therein ; 
aad  I  think  it  would  be  rogardci  by  men  of  business  as 
an  agreeaaent.     I  am  of  opinion  that  suoh  a  transaction 
ess  not  vrlthin  the  oontemplation  of  thoee  who  drew 
Mction  49,  and  it  is  not  within  the  words,  '*  upon  any 
;    Miaditicm  or  oontingency  which  may  or  may  not  be  per* 
t    ioimed  or  happen "  ;  but  is  something  more  than  that. 

kThstefore,  I  am  of  opinion  that  this  Instrument  is 
tot  ohaigeable  as  a  promissory  note^  but  as  an  agroe- 
aeat. 

Hawxnrs,  J. — ^If  this  document  had  consisted  merely 
«f  the  agreement  to  pay  £100  on  the  18th  of  May,  1967, 
lad  the  proviso  had  been  omitted,  I  should  have 
ttenght  it  was  a  promissory  note,  thoagh  it  was  called  a 
policy  of  assurance.  But  the  proviso  shows  that  the 
frroedlng  words  do  not  expnss  the  whole  intention  of 
tte  paitiesL  Suppose  the  payee  required  early  payment 
«(  the  dommuted  sum.  Ha  would  have  to  base  his 
cUm  ctt  the  words  of  the  proviso.  It  would  then  be 
for  him  that  the  doenment  should  bear  an 
stamp.  This  is  cogent  proof  that  the  two 
|vta  of  the  document  must  be  read  together,  in  order 
ftat  we  may  determine  what  is  its  substantial  effect*  I 
^9  not  forget  •nb.^ection  2  of  section  49.  But  this  is 
iQi  a  promise  to  pay  on  a  contingency,  but  to  pay  a  sub- 
fltttoted  sum.  We  ought  not  to  look  on  this  document 
u  if  no  action  could  be  brought  on  it  tUl  1967.  I 
^Uak  that,  snbatantially,  this  is  an  agreement,  and  that 
^caght  to  be  stamped  as  such  with  a  sixpenny  stamp, 
•ad  that  the  Judgment  of  the  commissioners  ought  to  be 
•^veraed. 

AfpeaX  aUowtd* 

Scdieitor  te  the  app^Uants,  LinkUOer. 

Solicitor  for  the  respondents,  Solicitor  of  Inland 


I 


Q.  B.  Div.  (WUls  and  Grantham,  JJ.)  Dec  12. 

Bbg.  v.  Coxtktt  Coxtbt  Judge    of  XiAifBEiH  Aim 
JOKAS.  (a.) 

County  eourU^Pradice— Order  for  committal — Writ  of 
.   aUachment-^Dehtori  Act,  1869   (32  A  33  Via.  e.  62), 

s.   4—9  4b   10   Vict.  c.  95,  s.   113-^Judioature  Ad, 

1873,  s.  89. 

An  ordmr  wa$  made  in  an  action  in  a  county  cotnt 
upon  one  ffarrii,  a§  acting  manager  of  a  certain  part' 
ner$hip  fund^  to  pay  into  court  vnthin  fourteeen  daye 
th  e  sum  of  £66  odd,  and  to  ddiver  up  certain  documented 
Harrii  did  deliver  up  the  decumente,  but  failed  to  pay 
in  the  money,  whereupon  an  order  of  committal  wae 
made  out  by  the  county  court  fudge,  on  the  ground  that 
Barrie,  in  hie  fiduciary  position,  had  been  guilty 
of  contempt  of  court  by  neglecting  to  obey  the  pretrioue 
order.  The  committal  order  merely  recited  the  terme 
of  the  original  order,  and  did  not  ipecify  any  particular 
breach. 

Held,  that  it  wai  immaterial  whether  the  proceii  of 
committal  wae  by  an  order  of  committal  or  a  writ  of 
attachment,  since  the  distinction  no  longer  exiited  in 
chancery  practice,  according  to  Harvey  v.  Harvey,  33 
TT.  B.  76, 26  Ch.  D.  644 ;  but  that  the  above  order  wae 
bad  for  uncertainty^  since  it  did  not  specify  in  what 
particular  Harris  w<u  guilty  of  contempt,  so  as  to 
enable  him  to  purge  such  contempt. 

Application  adjourned  by  Field,  J.,  from  chambers  to 
grant  a  writ  of  prohibition. 

In  an  action  beforo  the  county  court  between  Jonas 
and  Harris,  the  present  applicant,  in  a  matter  of  partner- 
ship accounts  in  a  cricket  club,  an  order  had  been  made 
on  May  10,  1887,  appointing  a  receiver,  and  ordering 
Harris,  as  acting  mansger  of  the  club,  to  pay  into  court 
within  fourteen  days  the  sum  of  £65  odd,  and  to  de]i?er 
to  the  receiver  certain  documents,  vouchers,  fto.,  belong- 
ing to  the  partnership  concern.  On  August  2  the  fol- 
lowing order,  now  complained  of,  was  made,  which, 
after  reciting  the  pnvious  order  for  the  payment  of 
the  money  and  the  delivery  of  the  documents,  ftc,  went 
onto  say  that,  '*the  couit  being  of  opinion  that  the 
said  Bichard  Harris  in  his  fiduciary  position  has  been 
guilty  of  contempt  of  court  by  neglecting  to  obey  the 
said  order,"  it  was  ordered  that  he  be  committed  to 
Wandsworth  Prison.  Harris  applied  for  a  writ  of  pro-  ; 
hibition  to  Field,  J.,  at  chambers,  who  adjourned  the 
matter  to  the  court. 

Richmond,  tot  the  applicant  Harris. — ^The  committal 
order  does  not  specify  in  what  reapect  Harris  has  dis- 
obeyed the  original  order,  it  merely  says  '*  in  his  fiduciary 
capacity,"  and  he  cannot  purge  his  contempt  without 
knowing  in  what  way  he  is  to  obey.  He  has  sworn  that 
he  has  delivered  up  all  documents  in  his  possession. 
The  non-payment  of  the  money  is  alone  admitted  :  Beg. 
Hemsworth,  3  0.  B.  745.  This  is  a  committal  order  for 
an,  unlimited  time.  No  such  order  was  ever  made.  If 
it  is  for  offencee  under  the  Debtors  Act,  1869  (33  &  34 
Vict  c.  62),  s«  4,  there  should  have  been  a  writ  of 
attachment  and  not  an  order  for  committal,  which  only 
applies  to  offences  committed  before  the  county  court 
itself,  under  section  113  of  9  ft  10  Vict.  c.  95.  The 
powers  conferred  by  section  89  of  the  Judioaturo  Act, 
1873,  on  oounty  courts  are  similar  to  those  poasessel  by 
the  High  Court,  and  for  these  orders  the  practice  of  the 
Ohancery  Court  must  be  followed,  which  distinguished 
the  two  processes  of  orders  for  committal  and  writs  of 
attachment:  Beg,  v.  Lefroy,  21  W.  R.  332,  L.  R.  8 
Q.  B.  134 ;  Exparte  Hboson,  21  W.  B.  152,  L.  B.  8  Cb. 
231 ;    Buist  v.   Bridge,   29  W.   R.    117  ;    Harvey  v. 

(a.)  Reported  by  Spsitosr  L.  Hollikd,  Esq.,  Barrister- 
at-Law. 
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High  (Toubt. 


Bbo.  v.  Nbwpobt  (Salop)  Ctouvrr  Court  Judob. 


High  Oodk. 


Harvey,  33  W.  R.  76,  26  Cb.  D.  644  ;  PFfZeion  ▼. 
Wddon^  33  W.  £•  370,  10  P.  D.  72 ;  Pembertoii  on 
Judgments,  p.  77;  Ex  parte  Martin,  4  Q.  B.  D.  212. 

Johnion  Wataon,  for  the  respondent.^A  writ  of 
attachment  is  a  High  Court  writ  only.  Au  order  for 
committal  is  the  proper  order  upon  interlocutory 
applications :  Richarde  v.  CuUerne,  7  Q.  B.  D. 
623,  30  W.  R.  Dig.  103  ;  Maftin  t.  Banniiier,  28 
W.  R.  143,  4  Q.  B.  D.  491  j  ord.  51,  r.  26, 
County  Coort  Rales,  1886.  The  order  of  May  10  di- 
rected the  payment  of  money  by  the  defendant  as  well 
as  the  delivery  of  books.  It  was  not  necessary  for  the 
committal  order  to  specify  the  default  in  the  payment  of 
money,  since  the  committal  of  Harris  as  a  person  "  act- 
ing in  a  fldaoiary  capacity  "  implied  the  non-payment 
of  trust  money. 

Wills,  J. — This  appeal  must  be  allowed.  The  com- 
mittal order  of  the  county  court  judge  is  bad  on  the  face 
of  it.  It  is  alleged  that  it  is  bad  in  substance  as  well  as 
inform.  As  to  that  there  may  have  been  evidence  of 
Justification  for  the  defendant's  failure  to  comply  with 
the  origioal  order,  but  we  cannot  nour  go  into  that. 
One  objection,  however,  to  the  order  is  only  partially 
substantiated.  It  is  said  that  the  appropriate  remedy 
for  disobedience  to  the  original  order  of  the  county  court 
was  by  a  writ  of  attachment  instead  of  an  order  for  com- 
mittal. In  my  opinion  that  is  a  distinction  without  a 
difference.  When  the  Judicature  Act  of  1873  provided, 
by  section  89,  that  inferior  courts  should  have  the  same 
powers  as  the  superior  courts  over  all  causes  within  their 
jurisdiction,  it  was  not  necessarily  intended  that  they 
should  call  all  the  remedies  so  given  by  the  same  names. 
In  proceedings  in  the  High  Court  obedience  may  be 
enforced  (1)  by  writ  of  attachment ;  (2)  by  an  order  for 
committal.  We  can  put  aside  cases  where  a  writ  of 
attachment  for  some  such  offence  as  failure  to  comply 
with  annwers  to  interrogatories  or  cases  where  such  a 
writ  is  made  bailable  only  In  the  High  Court  as  having 
no  application  to  the  present  case,  because  the  order  of 
committal  here  was  not  tor  any  such  purpose,  but  to 
enforce  obedience  to  an  order  which  was  final*  An 
order  of  this  kind  cannot  be  bailable.  We  need  not, 
therefore,  oonpider  the  cases  cited  where  a  writ  of 
attachment  properly  became  bailable.  The  question  for 
us  is,  whether  an  order  of  committal  or  a  vrrit  of 
attachment  is  the  proper  form  to  enforce  obedience  to  an 
order  which  is  final  P  In  my  opinion  it  matters  little  by 
what  name  such  a  form  is  called  in  that  case.  Chitty, 
J.,  in  Barvey  v.  Harvey,  26  Ch.  D.,  at  p.  654,  appears  to 
consider  that  there  was  now  no  practical  difference 
between  them.  Doe  was  enforced  by  the  tipstaff  of  the 
court  and  the  other  by  the  sheriff.  That  is  all  the 
distinction,  and  it  comes  to  little,  if  anything.  But 
when  there  was  disobedience  to  any  order  for  payment 
of  money  for  which  power  of  imprisonment  was  granted 
under  section  4  of  the  Debtors  Act,  1869,  then  a  writ  of 
attachment  seems  to  have  been  the  proper  form  of 
proceeding.  If  there  was  any  substantial  difference 
between  such  proceedings  in  tiie  county  courts,  then 
undoubtedly  such  difference  ought  to  be  respected,  and 
that  court  could  not  be  allowed  to  administer  harsher 
remedies  than  were  allowed  to  the  High  Court.  But  I 
can  see  no  real  difference  between  the  two  processes. 
The  county  court  acts  through  its  bailiff  instead  of 
through  the  sheriff,  by  whom  the  warrant  of  committal 
is  executed ;  there  being  no  officer  like  the  tipstaff  of 
the  High  Court  in  the  county  court,  the  two  forms  are 
carried  out  by  the  same  machinery  in  the  latter  court, 
and  it  therefore  comes  to  a  mere  question  of  words.  I 
thinks  therefore,  that  there  is  no  objection  to  the 
committal  order  complained  of  on  the  ground  that  it 
was  an  order  for  committal  instead  of  one  for  a  writ  of 
attachment. 

As  to  the  order  itself,  however,  I  consider  it  as  bad  as 


bad  could  be.      The  original  order    redtai  that  tte. 
defendant  should  do  a  number  of  thiogs— (1)  to  p|] 
money  ;  (2)  to  deliver  up  books,  and  so  on.    The  ordti., 
for  committal  recites  that  the  county  court  jodgs  hrfj 
come  to  the  conclusion  that  the  defendant  had  disobtfi^ 
the  said  order,  namely  that  "  in  his  fiduciary  position  htj 
had  neglected  to  obey  the  said  order."     That  is  so  eu 
pressed  in  order  to  make  section  4,  sub-ieotion  3,  of  tl 
Debtors  Act,  1869,  applicable.     But  the  order  ii 
necesbarily  oonfiuel  to  that.      The  county  ooart  jodg 
from  all  that  appears  on  the  order  for  oomoiiktsl,  n^ 
have  ordered  the  committal  on  the  ground  that  tl 
defendant  was  a  person  in  a  fiduciary  capacity,  or 
the  defendant  had  disobeyed  the  portion  of  theoi' 
order  requiring  the  payment  of  money  or  the  delireiy 
books.  Itisquiteuncertaio.  The  order  for  the  defendttl^r 
committal  is  no  worse  because  he  was  a  person  letiog' 
a  fiduciary  capacity  than  in  the  other  cases.  It 
read  as  embracing  both  charges,  for  if  so  it  ni/i 
aught  one  can  tell,  embrace  a  third  or  any  mors  ' 
Inasmuch  as  it  can  only  be  discharged  by  the  [MHtj 
committed  purging  his  contempt,  no  man  ooghttokl-i 
imprisoned  except  for  some  act  which  ought  to  be flk^. 
stated.    I  think,  therefore,  t^hat  this  objeofatoA^ 
committal  order  is  a  good  and  valid  one — mij^^ 
this  order  does  not  clearly  and  distinctly  spsdffiifhit 
respect  or  respects  the  disobedience  to  the  origiiAv^ 
has  been  incurred. 

Gramtbak,  J.— I  am  of  the  same  opinion. 
Appeal  allowed* 

Solicitors  for  the  plaintiff,  Ohae  RohiMon^Q^ 
Solicitor  for  the  defendant,  Qeo.  Johtuoru 


Q.  B.  Div.  (Pollock,  B.,  \  ^\- 

and  Hawkins,  J.)      j 

Beg.  v.  Newport  (Salop)  Coinrrr  CoiTEt  Jii*, 
Ashley  v.  Nobsis.  (tf.) 

County  court'-' Execution '■^Judgment  of  <«»<. .  .^^ 
court  to  be  executed  in  different  county  oouri  dUm 
Neglect  of  bailiff  of  **  foreign ' '  court  to  levy  ^9  i  WW 
c.  95,  ss.  104,  115— Order  by  fudge  o/  <WM  cm^ 
bailiff  of  another-^Prohibition^Aoquietcenet^ 
miuion  to  court  without  JurisdicUon, 

The  county  court  judge  of  one  court  ^^  ^"^  ^    ^ 
order  t?ie  bailiff  of  a  court  in  a  different  diitnetw»*^ 
not  levied  execution  in  pursuance  of  the  warrtad  v 
firU  court  to  pay  compeneation  under  9  <ft  10  Ftrf.^ 
8.  115,  or  otlierwiee,  to  the  party  injured. 

Where  the  bailiff  of  S.  appeared  before  tt<  «J 
court  Judge  of  y.  to  fuetify  hie  conduct  in  ntt  «* 
a  levy,  but  wat  nevertheieea  ordered  by  the  Judge  efs* 
pay  compeniation,  -jutM 

Held,  not  to  be  such  an  aequieecence  in  (he  i*"^^^ 
of  the  court  ofN,  ae  would  eetop  the  baUiff  fromf^^^ 
a  prohibition  against  the  order  of  the  judge  of  a* 

This  was  an  application  to  set  aside  a  ^^  ^ 
hibition  directed  to  the  judge  of  the  count/  ^ 
Shropshire  holden  at    Ndwport   and  to  one 
Ashley,  under  the  following  ciroumstances :— 

Ashley,  who  resided  within  the  district  of  the  Ksfl 
County  Courty  obtained  a  judgment  in  that  f^ 
against  Emery  for  £1  Is.  5d.  and  6s.  costs.  The  V 
mont  being  unsatisfied,  Ashley  issued  execntion  s| 
Emery,  .who  resided  in  the  district  of  the  Stone  UP" 
Court.     The  warrant  of   oxecution  was  sent  V 


(a.)  Reported  by  Sir  Shbbstos  Baue,  Baniit«^^ 
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HlOH  OOUST. 


RbO.  v.  WsBTlfOBXLAND  GoiTNTT  OOURT  JUDOB. 


High  Court. 


TCgktnr  of  the  Newport  Oountj  Oonrt  to  John  Backlej 
Konii^  the  regiBtrar  of  the  Stone  Ooantj  Court,  re- 
qaiiing  exeontlon  of    the  same.     No  return   to  this 
vaznnt  was  made  to  the  registrar  of  Newport,  and, 
alter  a  lapse  of  over  four  months,  the  plaintiff  applied 
to  the  county  court  judge  of  Newport,  who,  on  hearing 
that  the  warrant  had  been  sent  in  the  usual  way  by  poat 
to  Norrie,  the  registrar  of  Stone  (who  was  also  the  high 
bailiff    of    Stone),  and  that  he  had  been  wiitten  to 
several  times  since  then,  and  that  no  answer  had  been 
leeeived  from  him,  ordered  Norris,  qua  high  bailiff, 
to  pay  the  sum  of  £1  lOs.  5d.  to  Ashley  as  compensa- 
tion for  neglect  to  levy  execution  against  the  goods  of 
Eacfy.     Norris  subsequently  appeared  before  the  judge 
and  stated  that  he  had  not  received  the  letters  in  ques- 
tion, and  that  he  did  not  levy  execution  because  the 
goods  of  Emery  would  not  pay  the  costs  of  the  same, 
bat  the  judge  refused  to  set  aside  the  order.    Thereupon 
Noiris  obtafaied  ex  parte  a  writ  of  prohibition  on  the 
ground  that  the  alleged  cause  of  action  or  complaint 
againsi  him  was  for  neglect,  as  high  bailiff  of  the  Stone 
Ooonty  Gonrty  to  levy  execution  on  goods  within  the 
dnixict  of  the  Stone  County  Court,  and  that  no  part  of 
foefa  alleged  cause  of  action  or  complaint  arose  within 
the  district  or  jurisdiction  of   the    Newport    County 
Court. 

Corrte  Cfrant,  for  the  application  to  set  aside  the 

piolilb&llcm. — ^The  county  court  judge  was  fight.     By  9 

k  10  ^ict.  c  95,  8.  115,  in  case  any  bailiff  who  shall  be 

emplojcd  to  kry  execution  neglects  to  do  so,  and  the 

fact  is  piofsd  to  the  satisfaction  of  the  judge,  the  judge 

shall  Older  the  bailiff  to  pay  such  damages  as  it  shall 

^ipesr  that  the  plaintiff  has    sustained.      Then,    by 

asetioB  104  of  the  same  Act,  a  warrant  of  execution 

agtiDgt  the  goods  of  a  party  out  of  the  jurisdiction  of  a 

eooBty  conrt  is  to  be  sent  to  the  registrar  of  that  court 

IB  wboee  jurisdiction  the  defendwat  is,  and  the  high 

bsSfiff  of  that  court  **  shall  be  authorized  and  required  " 

to  set  aa  if  the  warrant  was  issued  by  his  own  court. 

Tks  words   "authorized  and  required"   show  that  a 

lonign  bailUE  is  affected  by  the  order  of  the  judge  from 

vbose  court  the  warrant  issues,  and  therefore  he  may  be 

ponlshed  by  that  judge.     [Poixocx,  B. — It  would  be 

joj  inconvenient  if  a  high  bailiff  were  punishable  by 

I  sayone  but  by  his  own  judge.     [Bawxivs,  J. — A  bailiff 

Jboald  only  be  tried  by  his  own  judge.]    The  ques- 

tfflo  of  jorisdiotion  was  not  raised  by  the  high  bailiff 

before  the    county    court    judge    of    Newport.      The 

bailiff  then  submitted  to  the  juitediction  of  the  court  by 

spearing  before  it.    [Pollock,  B. — I  think  that  point 

4ii  aetiled  by  BoherU  t.  Bumhy,  3  M.  ft  W.  120,  and  by 

#m  Jfoyor  of  London  v.  Oox,  L.  K.  2  H.  L.  239,  15  W.  B. 

■H.  L.  Dig.  10.]     Ohieheiter  ▼.  Donegal,  6  Madd.  395, 

Mmod  JoneB  v.  JameBt  19  L*  J-  Q*  B.  257,  are  in  support 

|«f  my  contention. 

WoodgtUef  in  support  of  the  prohibition,  was  not  called 


I 


Pollock,  B. —  In  this  case  the  prohibition,  when 
implied  for  ex  parte  at  chambers,  was  granted  at  once  on 
neoount  of  the  urgency  of  the  proceedings,  and  now  we 
have  this  application  to  set  it  asi  e.  [His  lordship 
,  Wefly  recited  the  facts  of  the  case.]  There  was  prima 
Jacie  negligence  in  the  bailiff  of  the  Stone  district,  and  the 
I  Judge  of  the  Newport  dt^trict  made  an  order  on  him  to  pay 
>  eompeDsation  to  the  orgiaal  plaintiff.  If  a  warrant  be 
I  issued  from  a  home  court,  is  the  bailiff  of  the  foreign 
court  amenable  to  the  judge  of  the  home  court  ?  By 
section  31  of  9  &  10  Vict.  c.  95  there  shall  be  a  baUiff 
for  every  court,  whom  the  judge  may  appoint  and 
KmoTc.  Surely  this  must  be  the  judge  of  the  home 
cosrt  Then,  by  29  ft  30  Vict.  c.  14,  s.  13,  no  person 
■UU  be  appoiuted  bailiff  of  more  than  one  court.  By 
■    icction  33  of  9  ft  10  Vict.  c.  95  the  bailiff  shell  attend 


every  ritting  of  the  court,  and  by  section  115  of  the 
same  Act,  if  the  bailiff  should  neglect  to  levy  execution, 
he  may  be  punished  for  his  neglect  by  being  made  to 
pay  compensation.  Who  is  to  be  the  judge  of  thisP 
It  must  be  the  judge  of  that  court  to  which  the  bailiff 
belongs.  It  has,  indeed,  been  argued  that  this  section 
is  modified  by  section  104,  by  which  a  bailiff  is  '*  author- 
ized and  required '*  by  a  judge  of  another  court.  But 
I  think  it  clear  from  the  whole  purriew  of  the  statute 
that  this  does  not  affect  the  general  principle  that  each 
judge  is  to  keep  his  own  bailiff  in  order.  Then  on  the 
ground  of  convenience,  there  can  be  no  doubt  that  it 
would  be  most  incon? enient  for  a  county  court  judge  at 
York  to  be  able  to  rit  in  judgment  on  a  bailiff  of  the 
county  court  of  Exeter. 

It  has  been  argued  that  the  bailiff  submitted  to  the 
jurisdiction  of  the  Newport  Court  by  appearing  before 
the  judge  of  that  court,  but  I  do  not  think  that  it  was 
sufficient  to  debar  him  from  claiming  a  prohibition 
afterwards.  It  is  a  different  thing  from  a  man  being 
summoned  by  mistake  to  the  wrong  court  where  two 
counties  join,  and  submitting  voluntarily  to  the  jurisdic- 
tion. Here  it  appears,  on  the  face  of  the  proceedings, 
that  the  court  below  had  no  jurisdiction — that  i%  was 
coram  non  Judice,  and  there  was  no  voluntary  acquiesc- 
ence in  the  jurisdiction  to  debar  the  bailiff  from  seeking 
a  prohibition. 

Hawkins,  J.,  concurred. 

Application  to  tet  aMe  prohibition  diemiaed,  with 

COStf. 

Solicitors  for  the  applicant,  Oldman  <!k  Clabhurn,  for 
Elliott  A  WaUon,  Newport. 

Solicitors  for  the  defendant,  JSTeen,  RogerSy  A  Oo,,  for 
Middieton  A  NorrUy  Stone. 


a  B.Div.  (Pollock,  B.,1  ^^^3 

and  Hawkins,  J.)      /  ^^  ^• 

Ekg.   v.   "WESTMOBXUJm   COUITTT   CoTOT  JuDOE. 

Ingletoit  &  Co.  V.  Maxtsbley.  (a.) 

County  court — Jurisdiction — Suit  for  epecifio  perform* 
ance— County  Oourta  ilcf,  1867  (30  <fe  31  Viet,  e.  142), 
a.  Q'^PracUc^^Prohibiiion-^Separahle  daima. 

The  county  court  hcu  no  furiidiction,  under  the  County 
Courts  Act,  1867,  «.  9,  to  entertain  a  suit  for  specific 
performance  of  a  parol  agreement  to  grant  a  right  of 
way. 

Where  a  plaint  contains  two  claims,  one  of  which  is 
within  and  tJie  other  without  the  jurisdiction  of  the 
county  eourtf  a  prohibition  may  be  granted  as  to  one 
only. 

This  was  a  rule  calling  upon  the  plaintiffs  in  the  county 
court  action  of  Ingleton  A  Co,  v.  Maudsley  to  show 
cause  why  a  writ  of  prohibition  should  not  iesue  to 
restrain  them  and  the  judge  of  the  count j  conrt  of  West- 
moreland from  prosecuting  the  plaint  in  the  case.  It 
appeared  that  the  defendant  had  entered  into  a  parol 
agreement  with  the  plaintiffs  whereby  he  undertook  to 
gif  e  them  the  sole  use  of  a  footpath  at  a  certain  rent,  but 
he  had  subsequently  tamed  the  plaintiffs  out  of  possession 
and  allowed  other  persons  to  use  the  footpath.  The 
plaintiffs  thereupon  brought  an  action  under  the  County 
Courts  Act,  1867,  s.  9,  for  specifio  performance  of  the 
above  agreement,  and  also  daimei  damages  for  breach 
of  contract*  The  defendant  obtained  a  rule  nisi  to  pre- 
▼ent  the  plaint  being  heard,  on  the  ground  that  there 

(a.)  Beported  by  CaoiL  Chapman,  Eiq.,  BArrister*a>Law- 
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High  Goukt.  Mbdwat  Union  (Guabdianb  o^)  v.  Bbdminwnk  Union  (Gvardians  op). 


High  Oofcwt, 


w»B  no  Jarisdiction,  and  the  question  now  oame  on  for 
hearing. 

Lumley  Smilh,  Q.C,  showed  cause  against  the  rale« 
The  Terbal  agreement  to  use  the  footpath  is  taken  out  of 
the  Statute  of  Frauds  Uj  part  performance,  and  amounts 
either  to  an  agreement  for  a  lease  or  a  sale  of  the  use  of 
the  footpath,  and  in  either  view  can  be  enforced  in  an 
action  for  specific  performance  in  the  county  court  under 
section  9  of  the  County  Courts  Act,  1867.  If  the 
plaintiffs  are  not  entitled  to  specific  performance  of  this 
agreement  in  the  county  court,  they  are  at  any  rate 
entitled  to  damages  for  breach  of  the  second  part  of  the 
agreement.  And  although  a  prohibition  may  be  obtained 
for  one  part  of  the  plaint,  yet  the  other  part  is  good,  and 
should  not  be  interfered  with ;  Walsh  ▼•  Ionide$t  1  E.  ft 
B.  383. 

Cock,  Q.O.  {Waddy,  Q.C,  with  him).— The  plaint 
shows,  on  the  face  of  it,  that  the  county  court  haa  no 
jurisdiction,  therefore  the  whole  plaint  is  the  subject  of 
prohibition.  Thii  is  a  suit  for  specific  performance, 
therefore  the  question  is  whether  the  court  has  jurisdic* 
tion  to  entertain  the  suit  at  all.  Now  in  this  case  the 
agreement  does  not  amount  to  an  agreement  either  for 
sale  or  a  lease  of  any  property,  but  is  an  agreement  for 
an  incorporeal  hereditament,  and,  as  a  grant  of  an  in-' 
corporeal  heritament  must  be  by  deed,  this  agreeme^it  is 
not  the  subject  of  specific  performance.  That  part  of 
the  plaint  is  therefore  bad,  and,  part  beiog  bad,  the 
whole  plaint  fails.  Ex  parU  Walih  is  difltiuguishable, 
for  in  that  case  there  was  no  want  of  jurisdiction  on  the 
face  of  the  plaint. 

Pollock,  B.— The  real  question  raised  la  this  case  is 
whether,  upon  the  plaint,  the  court  had  jurisdiction.  It 
is  clear  that  the  facts  are  set  forth  in  the  plaint  with  a 
twofold  object.  In  the  first  place,  the  plaintiffs  endeavour 
to  obtain  specific  performance  of  an  agreement  to  grant 
a  licence.  In  the  second  place,  the  plaint  contains  a 
separate  claim  for  damagee  for  breach  of  contract.  The 
first  of  these  claioiB  is  obTiouely  founded  on  the  juris- 
diction given  by  section  9  of  the  County  Courts  Act, 
186(7.  Looking  at  the  limited  language  used  by  that 
Act,  we  conclude  that,  if  that  was  the  only  daim,  then 
the  court  would  have  no  jurisdiction.  But  that  is  not 
all.  TLe  plaintiffs  set  out,  not  merely  that  the  defendant 
did  not  allow  the  plaintiffs  to  use  the  footpath,  but  that 
he  also  broke  an  agreement  not  to  allow  others  to  use 
the  way,  and  they  claim  £60  damages  for  that  breach. 
How  are  those  damages  claimed  ?  If  they  are  claimed 
for  something  which  appears  in  the  statement  of  claim 
to  be  such  as  the  court  has  jurisdiction  to  entertain,  it 
would  never  do  for  us  to  prohibit  the  county  court  from 
entertaining  the  action,  because  it  appears  to  be  a  hope- 
less one. 

The  remaining  question  comes  to  this,  if,  on  the  facts 
set  forth,  there  be  two  claims  made,  one  of  which  is 
within  and  the  other  without  the  jurisdiotion,  can  one 
be  prohibited  and  the  other  allowed  to  stand  ?  After 
looking  into  the  old  books,  and  the  law  on  the  subjec  t 
collected  in  Bacon's  Abridgment,  tit.  Prohibition,  I 
come  to  the  conclusion  that  the  claims  are  separable, 
end  that  is  what  this  court  decided  in  the  recent  case  of 
Ood/rey  t.  Lazarui,  4  Tim€8  Law  Beports,  101.  There- 
fore, it  seems  to  me  that  the  motion  for  a  prohibition 
faUs. 

Hawkins,  J. — I  entirely  agree.  Assuming  the  claim 
set  forth  to  be  one  which,  ordinarily,  the  High  Court  has 
power  to  deal  with,  it  is  one  for  the  specific  performance 
of  which  the  county  court  has  no  power  to  act.  I  think, 
therefore,  all  that  is  said  in  regard  to  the  claim  for  speci- 
fic performance  may  be  rejected  as  immaterial.  If,  on 
the  other  band,  it  is  a  nonsensical  daim,  and  one  of 
wbTch  no  court  could  entertain  jurisdiction,  it  is  an 
additional  reason  for  rejecting  it,  and  is,  therefore,  a 


ground  for  a  prohibition  Has  the  county  court  ]nmi 
tion  in  anything  that  remains  ?  There  is  a  clsin  I 
for  breach  of  an  agreement  over  which  the  cq« 
court  can  exercise  jurisdiotion.  We  may,  theidl 
grant  a  prohibition  of  the  equitable  plaint  of  the  oU 
leaving  the  parties  to  proceed  on  the  common  law  pliI 
The  motion,  therefore,  as  to  the  second  part  of  the  phi 
faUs. 

Solicitors  for  Ingleton  &  Co.,  WhedeTt  for  Bdbk 
A  SMnton,  Settle. 

Solidtors  for  the  defendant,  Isarayd  Jt  Jona. 


Q.  B.  Div.  (Pollock,  B., 
and  Hawkins,  J.) 


Deft, 


Medwat  Union  (Quabdians  op)  v.  Bidmisb] 
Union  (Gvibdianb  of),  (a.) 

Poor  law-^StiUemeni — Three  yw,r€  reBid€nee^4t, 
and  widow—Divided  Pctriahee  Ad^  1876  (39  i 
Vid.  c.  61),  M.  34,  35—9  A  10  Ftcl.  c  66,ii' 
Union  ChargedbUiiy  Act,  1865,  «.  8. 


A  woman  who  has  resided  in  a  parish  eoi 
for  three  years,  partly  with  her  htuhand  andpsii 
.a  widow,  thereby  acquires  a  settlement  <is**a  perm 

has  resided  for  the  term  of  three  years  *'  under  39 1 

Viet.  c.  61,  s.  34. 

Case  stated  by  the  Beeorder  of  BiiatoL 

An  order  of  jnstioes  was  made  for  the  reM 
Caroline  Baker,  widow,  and  her  three  children,  nfi 
spectively  five,  three,  and  two  yean,  from  the  M 
ster  Union  to  the  Medway  Union,  as  the  placed  I 
last  legal  settlement,  under  89  ft  40  Vict,  c  61,  r.tk* 
recorder  affirmed  the  order  on  appeal  to  quarter  td 
subject  to  a  case. 

The  guardians  of  the  Hedway  Union  appealed. 

The  pauper  and  her  husband  had  Uved  togetttf 
resided  continuously  in  the  parish  of  GHUinghsn,  ii 
appellants'  union,  for  two  years  and  nine  months  ii 
diately  before  the  death  of  the  husband,  which  oeoi 
in  March,  1886,  and  for  upwards  of  three  nootiii 
that  she  resided  oontinuoosly  in  the  same  psiiA 
widow.  The  same  rule  would  apply  to  the  ohiUrd 
to  her. 

It  was  contended  for  the  appellants  that  ssctioi  M 
the  Divided  Parishee  Act  did  not  apply,  beesm*  I 
pauper  could  not  be  acquiring  a  settlemsnt  for  bdi 
as  a /ems  sole  at  the  same  time  as  her  husband  vai 
quiring  one  for  her  whidi  would  be  derivative,  sad  i 
section  35  did  not  apply,  because  a  widow  could  a^ 
treated  as  a  wife  within  the  meaning  of  that  set^^ 

For  the  respondents  it  was  contended  that  (ke 
periods  of  residence  as  wife  and  widow  cosXeatd* 
make  up  the  three  yeaia'  continuooa  residence  nq* 
by  law. 

Kingldke  (D.  Jlietealfe  with  him),  for  the  appeM 
The  pauper  has  not  acquired  a  settlement  nndsrie^ 
34  of  the  Divided  Parishes  Aot,  1876,  because  Ots  m 
then  have  been  sui  Juris  for  three  yean,  ^^^^^^ 
was  nnder  coverture  for  most  of    the   tine.   '  ^ 
person  "  is  a  legal  person  other  than  marrisdwoaeo* 
infants  or  othera  under  disability.    The  hnsband>  rem 
ence  might  give  her  a  derivative  settlement,  hot «  brw 
in  his  residence  is  a  break  in  hen  :  8t.  OUet,  m^^^ 
V,  Effersley,  I  Str.  680 ;  Beg.  ▼.  Manehesfer  O^'^^*'^ 
Q.  B.  U.  50.    The  time,  therefore,  of  her  ^^^^^ 
must  be  distinct,  and  cannot  be  addedtoajen^ 

(a.)  Reported  by  Cecil  Chapkaw,  Esq.,  Barrister-tt-Ut- 
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HlOH  GOUXT. 


YmiT  V.  BiGNOLD. 


High  Coubt. 


•ellleaient.  At  to  section  35,  the  pauper,  being  a  widow, 
eannot  claim  a  deriYative  settlement  under  thia  section : 
Btg,  Y.  Bridgnorth,  31 W.  R.  938, 11  Q.  B.  D.  314;  Beg. 
T.  JSdmonion,  15  Q.  B.  D.  339 ;  Maidatone  Union  ▼. 
BMom  Union,  17  Q.  B.  D.  817,  35  W.  B.  Dig.  148. 

Pooh  {J.  G.  tVaU  with  him),  for  the  respondents.^ 
The  pauper  has  acquired  a  settlement  bj  residence  in  the 
appdlant  union  under  section  34  because  the  words 
''any  person"  axe  general,  and  she  has  resided  in 
the  pariah  for  three  years  "  in  such  manner  and  under 
snah  ciroamstanoea  in  each  of  such  years  as  would  render 
herirremoveable'*  in  accordance  with  9  ft  10  Vict.  c. 
6€y  s.  1,  which  deals  with  removais,  and  in  accordance 
with  the  T7nion  Ohargeabili^  Act,  1865  (28  ft  29  Vict  c 
79),  s.  8.  She  must  therefore  be  "deemed  to  be  settled 
la  the  parish."  It  was  held  in  Reg.  t.  InhahUanii  of 
(Eonop,  12  Q.  B.  117,  that  where  a  pauper  resided  for 
five  yeara,  firat  aa  a  wife  and  then  as  a  widow,  the  two 
periods  ooaleaced  so  as  to  render  her  irremoveable  under 
9  ft  10  Vict.  c.  66,  s.  1.  And  in  Beg,  t.  SU  Qeorge^i-in- 
the-Easi^  1&  W.  B.  787,  L.  B.  5  Q.  B.  361,  where  a 
woman  resided  for  one  year,  first  as  a /erne  sole  and  then 
as  a  married  woman,  she  was  held  to  be  irremoyeable 
under  9  ft  10  Vict  o.  66,  and  the  Union  Chargeability 
Act,  1865.  It  is  not  contended  that  any  settlement 
was  aoqaired  imder  section  35. 

PouiKx,  B.'-^I  am  of  opinion  that  the  order  appealed 
iiom  shoiild  be  confirmed.    We  have  to  say  whether  the 
panpex  is,  nithin  the  meaning  of  section  34  of    the 
DindedPsiishea  Act,  1876,  **  a  person  who  has  resided 
for  the  tsRB  of  three  years  "  in  ^e  parish  of  Gillingham 
in  tba  appeUants'  union  **  in  such  manner  and  under 
soeh  cncsfflstances  in  each  of  such  years  as  would,  in 
iCDonlance  with  the  scTeral  statutes  in    that  behalf, 
lender  her  irremoTeable."    If  she  has  resided  for  three 
yean  in  the  appellant  union  under  these  conditions  of 
inemoreability,    she  has  gained  a  settlement  in    the 
appellAct  union.    The  statutes  in  question  are  statute  9 
ft  10  Vict.  o.  66,  s.  1,  a  statute  amending  the  law  re* 
ktiDg  to  the  remoTal  of  paupers  and  the  Union  Oharge- 
abOity   Act,   1865,  s.  8.    The    Joint    effect    of    these 
\   itstatea  ia  aa    follows  :^Ko  person  is  liable,  after  a 
year's  imbrolcen  residence  in  a  parish,  to  be  removed 
tiicrefrom   aa   a  pauper.    The  year  is  to  be  computed 
from  the  application  for  the  warrant  of  removal,   and 
BO  period  is  to  be  computed  as  part  of  the  year  dnr- 
iDg  which  the  pauper  has  been  in  receipt  of  parochial 
idief,  or  has  eome  under  any  or  certain  other  excep- 
tions which  are  stated  in  statute  9  ft  10  Vict.  c.  66,  s. 
1.     Here  it  is  not  denied  that  the  pauper  did  reside 
in  the  appellant   nnion  for  each  of  the  three  years 
ncccesary  for  gaining  a  settlement  under  section  34  of 
the  Divided  i'arishes  Act,  1876,  'Mn    such  manner  as 
would  in    accordance   with''  statute  9  ft    10  Vict.  c. 
66,  a.  1,  and  the  Union  Chargeability  Act,  1865,  s.  8, 
"render  her  irremoveable."    She,  in  fact,  resided  for 
three  years.    There  was  not,  in  any  of  the  three  years, 
say  legal  break  in  her  residence.      Kone  of  the  exceptions 
come  into  operation  to  prevent  the  time  running   in 
her  favour.     Section  34  of  the  Divided  Parishes  Act, 
1876,  takes  no  account  of  difEerent  kinds  of  irremove- 
ahOi^.     It  says  nothing  as  to   the  suggested  distinc- 
tion between  personal  and  vicarious  residence.    It  does 
not  say    '*  irremoveable  in  his  or  her  own  right,"  but 
merely  '*  irremoveable."    As  events  would  have  it,  the 
pauper  has  been  **  irremoveable  *'    as  a  wife   for   two 
years  and   nine  months,  and   **  irremoveable "    as    a 
widow  for   upwards  of  three  months,  but  she  has,  in 
fact,  resided  in  a  parish  in  the  appellant   union  in  an 
irremoveable  condition  for  three  years.     And,   having 
done  so,  she  has,  in  my  opinion,  acquired  a  settlement 
by  naidenoe  in  the  appellant  union. 

The  caseaof  Beg.  v.  Qloetop  and  Beg,  v.  8t.  George* s^in' 
ihe'Eatt  ware,  it  ia  true,  decided  before  the  passing  of  the 


Divided  Parishes  Act,  1876,  but  they  are  decisions  on  the 
parts  of  the  previous  Acts  which  are  incorporated  with  the 
34th  section  of  that  Act,  and  they  constitute  a  clear 
authority  for  the  proposition  that  periods  of  residence 
passed  by  a  woman  in  a  parish  partly  in  a  single,  partly 
in  a  married,  condition,  may  be  joined  together  for  the 
purpose  of  creating  a  aiaius  of  irremoveabili^.  The 
etaiae  of  irremoveability  thus  created  gives  rise,  when 
it  has  endured  long  enough,  to  a  settlement  by  resi* 
dence.  For  the  purposes  of  '  this  appeal  it  is  not 
necessary  to  reconcile  the  35th  with  the  34th  section  of 
the  Divided  Parishes  Act,  1876. 

Hawxin^  J. — ^I  also  think  that  the  order  appealed 
from  should  be  confirmed.  It  is  an  order  which 
adjudges  that  the  settlement  of  the  pauper  is  in  the 
appellant  union.  The  correctness  of  this  order  depends 
on  whether,  when  it  was  made,  the  pauper  had  acquired 
by  residence  a  settlement  in  the  appellant  union  under 
section  34  of  the  Divided  Parishes  Act,  1876.  Uader 
this  section  a  person  acquires  a  settlement  by  residence 
for  three  years  in  a  conditicn  of  irremoveabUity,  as 
defined  by  9  ft  10  Vict.  c.  66,  s.  1,  and  the  Union 
Chargeability  Act,  1865,  s.  8.  In  this  case  no  doubt, 
as  long  as  the  marriage  contioued,  either  the  irre- 
moveabUity of  the  wife  was  the  irramoveability  of  the 
husband,  or,  if  she  could  acquire  irremoveability  ou  her 
own  account,  such  irremoveability  could  always  be 
interfered  with  by  her  husband's  conduct.  Whether 
personal  to  herself  or  derired  from  him,  it  was  always 
liable  to  be  interrupted  by  his  becoming  chargeable  to 
the  parish  or  otherwise  forfeiting  his  own  irremoveability. 
But  nothing  of  the  kind  occurred,  and  she  continued 
irremoveable,  whether  in  her  own  or  in  her  husband's 
right  does  not  appear  to  me  to  matter,  for  two  years 
and  nine  months.  After  this  it  is  admitted  that  she 
resided  in  a  condition  of  irremoveability  on  her  own 
account  for  three  months.  I  think  that  no  authority 
is  necessary  to  show  that  these  periods  of  residence  can 
be  combined ;  but,  if  authority  be  necessary,  it  is  sup- 
plied by  Beg,  v.  Gloesop, 

Order  of  sessums  confirmed. 

Solicitors  for  the  appellants,  Prall  &  Son,  Rochester. 

Solicitors  for  the  respondents,  O^Donoghue  &  Anson, 
Bristol. 


Q.  B.  Div.  (Wills  and  Grantham,  J  J.)  Dae  1 . 

VlXET   V,   BlGNOLD.    (tf.) 

Fire  insurance — Arbitration  etauses — GondUion  prece- 
dent. 

By  a  condition  in  a  fire  policy  it  wa»  provided  that,  if 
any  difference  sTiotUd  arise  in  the  adfuetmmU  of  a  lou, 
the  amouni  to  he  paidshotdd  he  euhmiUed  to  arhitrctHon, 
and  the  party  insured  shotdd  not  he  entitled  to  commence 
or  maintain  any  aeiion  upon  the  policy  umtU  the  amount 
of  the  loss  should  Tiave  heen  re/erred  and  determined  as 
therein  provided,  and  then  only  for  the  amount  so 
atoardea, 

Hdd,  thai  the  determination  of  the  loss  hy  arbitration 
was  a  condition  precedent  to  the  plaintiff's  right  to 
recover  in  an  action  on  the  policy. 

Action  upon  a  fire  insurance  policy  against  the  de- 
fendants, the  Norwich  Union  Fire  Insurance  Society, 
represented  by  their  public  officer. 

The  case  came  before  the  court  upon  an  order  to  set 
down  for  beiring  points  of  law  raised  by  the  pleadings. 
By  a  condition  indorsed  upon  the  policy  it  was  provided 

(a.)  Reported  by  A.  H.  Todd,  Esq.,  Barrister-at-Law. 
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that»  '*If  any  difference  shall  arise  in  the  adjustment 
of  a  loss,  the  amount  (if  any)  to  be  paid  by  the  society 
shall,  whether  the  right  to  reooTer  on  the  policy  be  dis- 
puted or  not,  and  independently  of  all  other  questions, 
be  submitted  to  the  arbitration  of  some  person  to  be 
chosen  by  both  parties  or  of  two  independent  persons, 
one  to  be  chosen  by  the  party  insured  and  the  other  by 
the  directors,  and  in  case  either  party  shall  refuse  or 
neglect  to  appoint  an  arbitrator  within  twenty -eight 
days  after  notice  the  other  party  shall  appoint  both 
arbitrators,  and  in  case  of  the  arbitrators  differing,  then 
the  amount  shall  be  submitted  to  the  arbitration  of  an 
umpire  to  be  chosen  by  the  arbitrators  before  they  pro- 
ceed to  act,  and  the  award  of  the  arbitrators  or  umpire 
(as  the  case  may  be)  shall  be  conclu9i?e  eYidence  of  the 
amount  of  the  loss,  and  the  party  insured  shall  not  be 
entitled  to  commence  or  maintain  any  action  at  law  or 
suit  in  equity  upon  his  policy  until  the  amount  of  the 
loss  shall  have  been  referred  and  determined  as  herein- 
before pro?ided,  and  then  only  for  the  amount  so 
awarded." 

By  another  condition  indorsed  upon  the  policy,  the 
company  reserved  to  themseUes  the  right  of  reinstating 
the  property  injured. 

The  poiat  to  be  decided  by  the  court  was  whether  a 
reference  to  arbitration  was  a  condition  precedent  to  the 
bringing  of  an  action  to  recover  the  amount  insured 
under  the  policy  where  differences  had  arisen  between 
the  parties  as  to  the  amount  payable  by  the  defendants. 

Ji»  Vaughan  WillianM  and  S^atiHil^  for  the  plaintiff. 
— The  coTenant  to  refer  to  arbitration  only  amounts  to 
a  covenant  not  to  sue,  for  the  condition  as  to  reinstate- 
ment implies  a  liability  on  the  part  of  the  company, 
who  have,  under  the  arbitration  clause,  provided  for  a 
method  of  ascertaining  the  amount.  The  agreement 
for  arbitration  is  merely  collateral :  Collin»  v.  Locke^ 
28  W.  B.  189,  4  App.  Ois.  674.  This  agreement  is 
not  in  the  form  in  Scott  v.  Avery,  4  W.  B.  746,  5  H.  L. 
Oas.  811. 

They  also  cited  Roper  v.  Lendon,  7  W.  B.  441,  1 
El.  &  El.  825  ;  Elliott  v.  Royal  Exchange  Insurance 
Co.,  15  W.  R.  907,  L.  R.  2  Ex.  237  ;  Dawson  v.  Lord 
Fitzgerald,  24  W.  B.  773,  1  Ex.  D.  257. 

Finlay,  Q.C^  and  IT.  Oraham,  for  the  defendant, 
were  not  called  upon. 

Wills,  J. — The  principle i  applicable  to  thitf  case  are 
clear.  If  the  parties  have  covenanted  that  the  lia- 
bility of  the  insuranae  company  is  to  arise  only  after 
there  has  been  a  reference  to  arbitration,  then  we 
must  hold  that  their  liability  is  to  arise  only  after 
the  award.  The  policy  here  says  that  the  society  will 
only  be  liable  subject  to  the  terms  and  conditions 
thereupon  indorsed.  Of  those  conditions  that  as  to 
arbitration  is  the  only  one  that  is  material.  In  my 
judgment  that  condition  prorides  that  unless  there  has 
been  such  a  reference  and  determination  no  liability  is 
to  fall  upon  the  insurance  company.  The  authorities 
cited  do  not  seem  to  force  us  to  give  a  construction 
different  to  the  plain  meaning  of  the  words.  Collins 
V.  Locke  is  the  only  one  that  leeemblee  this  cue. 
There  were  there  two  clauses  relating  to  arbitration  in 
the  contract,  one  in  general  terms  and  the  other  to  the 
effect  that  *'  the  awud  of  the  arbitrators  shall  be  con- 
clusive, and  that  none  of  the  parties  shall  be  entitled  to 
commence  or  maintain  any  action  at  law  or  suit  in  equity 
in  respect  of  the  matters  so  submitted  as  aforesaid,  ex- 
cept for  the  amount  or  amounts  by  the  said  award  de- 
termined to  be  paid  by  one  or  more  of  the  parties,"  ftc. 
In  the  judgment  of  the  court  the  words  **  in  respect  of 
the  matters  so  submitted  as  aforesaid"  were  held  to 
apply  only  to  the  questions  specifically  submitted  to 
arbitration.    The  two  cases  are,  therefore,  clearly  dis- 


tinguishable. In  the  present  case  I  am  of  opiaion  fhi^ 
no  acticn  can  be  brought  on  the  policy  before  at  vM. 
the  amount  of  the  loss  has  been  determined  by  aibitvi 
tion.  The  expression  «  entitled"  used  in  the  eondilitt 
seems  to  me  to  make  it  clear  that  there  is  no  liabilttjii 
the  part  of  the  society  until  that  has  been  done.  Qv 
judgment,  therefore,  must  be  for  the  defendant. 

GRAiTTHAiff,  J.-^I  am  of  the  same  opinion,  and  m 
tirely  agree  that  the  case  of  CoUine  v.  Locke  is  reallf  tt 
authority  much  against  the  plaintiff.  EUkU  v.  J2d| 
Exchange  Assurance  Co,  is  in  point,  and  there  V| 
majority  of  the  oourt  took  the  view  that  we  JuHj 
adopted  in  this  case.  In  Dawson  v.  Lord  FUxgstS 
there  were  two  distinct  covenants,  one  that  the  Imm. 
should  keep  only  such  a  number  of  hares  and  rtbUkld 
would  do  no  injury  to  the  crops,  and  the  other  ttiti 
in  case  he  should  keep  such  a  number  as  should  loja 
the  crops,  he  would  pay  a  fair  and  reasonable  cofflpeHM 
tion.  The  arbitration  was  to  be  as  to  the  aoBouitofllli 
compensation  only.  That  is  enttrely  difEereot  bmWs 
present  case,  and  the  covenant  was  undoubtedly  ntnlr 
collateral* 

Judgment  for  the  defendant. 

SolidtoTs  for  the  plaintiff,  Clapham  &  M* 

Solicitors  for  the  defendant,  Hullams,  Son,  A  Mi 


Q.  B.  Div.  (Denman,  J.) 


No».Oi'^ 


Cbanb  v.  Lewis,  (a,) 

Partnership — BUI  of  exchange — Comprom»  ^« 
-^Liability  of  retired  partner. 

The  defendant  was  a  partner  in  the  firm  ^f  ^%j 
from  January  1  to  June  30,  1885,  and  no  ^^^ 
ever  given  to  the  plaintiff  of  his  retiremenL  B 
those  dates  the  plaintiff  discounted  an  aecq>taiMU 
hy  G,  ds  Co,,  which  was  dishonoured,    Tk  f 
sued  G,  <k  Co.  for  the  amount^  and  0.  ds  Co.  ii 
cross-action  against  the  plaintiff  for  recovery  o/wj 
Beth  actions  were  stayed  by  order  of  coiai  os  H 
Co,  giving  to  the  plaintiff  a  second  aoeepton^^y 
amount  of  the  first  and  ^10  for  costs,  and  the  pr^ 
giving  up  certain  securities  for  the  debt  wAicA  i 
his  possession.     The  second  acceptance  was  iuhof 
and  the  ^intiff  sued  the  defendant  upon  Hatst 
of  the  firm  of  G,  d:  Co, 

Held,  that  the  d^endant  was  not  liable,  at  tht  i 
(xchange  was  given  in  settlemeni  of  legai  P"^- - 
which  involved  a  gtoe^and-take  between  thefo^m^ 
was  made  without  his  knowledge  or  consent. 

This  was  an  action  tried  before  Denman,  h,  i 
jury. 

The  plaintiff    sued  upon    a    bill   of  exebap.] 
£183   17s.,  indorsed  by  the  firm  of  QMwm  < 
amongst  others. 

The  defendant  Lewis  had  joined  the  firm  o(  C 
ft  Oo.  as  a  partner  on  January  1, 1885,  w*^  * 
1885,  the  plaintiff  discounted  a  bUl  drawn  by  the  f- 
Goldsmith  ft  Oo.  for  £173  17s.  lOd.,  and  specW  ' 
was  given  to  him  at  the  time  that  the  defendaBP 
member  of  the  firm.     On  June  30, 1885,  the  deft 
retired  from  the  firm,  but  no  notice  was  gi»«  '•J 
plaintiff  of    the    fact,  and    he   was  not  a*are 
until  after  this  action  was  brought.      ^0.  ^. 
£173  17s.  lOd.  was  dishonoured,  and  the  pl*^^ 
the  parties  to  it,  including  the  firm  of  Goldemltt  •« 
for  the  amount.     Goldsmith  ft  Co.,  on^^ejw^" 

(a.)  Beported  by  Orcil  CnikFiaN,  Esq.,  Barrieter-ai- 
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tint  tt0]r  had  been  dafiauded  of  tho  biU  with 
fttk&oniedgeof  fha  plalntdf,  and  thej  sued  him  for 
flbnoovaiyof  it.  Theie  aottou  piooeedad  untQ  July 
%  IMy  vImd  tfaoj  were  itayed  bj  order  of  ooiirt  upon 
ftstBTOM  that  GdldHBith  k  Oo.  ehotUd  indone  a  blU  for 
4183  17a.  lOd.,  to  be  gifen  to  the  plaiatifl;  and  that  the 
lUntiff  ahonld  give  up  to  the  partj  paying  the  bill 
eatiin  eeuuilties  whioh  he  had  reodted  from  the  penon 
tf  vhote  leqneet  he  difooontied  the  original  bill.  Upon 
pwMPtetion  thie  bill  wae  alio  diahononredy  and  the 
fkiatifl  med  the  defendant  Lewie  npon  it  as  a  member 
eltikeihBof  Qoldamith  ft  Oo. 

(Ml  Chapman^  for  the  plaintlff.--The  defendant  is 
JUito  upon  the  bill  beoaose  he  has  not  taken  the  proper 
afaps  to  difeat  hImaeU  of  liabiUty.  The  plaintiif  was  in 
;  the  position  of  an  old  onstomer  and  entitled  to  speoial 
This  wae  not  an  ordinary  bnsiness  transaotion, 
it  was  a  eontinnation  of  an  old  transaotion,  and 
haire  an  implied  aathority  to  do  all  that  is 
^  to  wind  np  any  matters  not  settled  at  the  time 
lapaitnerretine.  This  bill  was  reaUy  a  bill  for 
ths  old  debti  fox  whioh  the  defendant  was  undoubtedly 
Hibk.  Tbe  foot  tiiat  it  wae  given  after  aotion  brought 
saa  nske  no  diflorenoe.  It.  was  a  reasonable  aet  done 
by  the  Him  whioh  th^  eonld  hardly  avoid,  and  whioh 
m^  ttisisloM,  bind  absent  partners. 

Be  dtod  Liwis  ▼•   RMy,  IS  B.  849 ;  BpeneOey  ▼. 
ChruaiBMd,  X  ¥.  ft  E.  897  ;  B»  parU    WiUiam$f  11 

tVlta,  lor  the  defendant— This  bill  of  exohange  is 

|N«  ia  settknuat  of  an  aotioa.    One  partner  oannot 

MBdsDoOsr  by  a  eubmission  to  arbitration  :  Stead  w, 

M,  S  Mag,  101 ;  and  suoh  a  oompromise  as  oconrred 

k  ibk  esse  esnnot  be  said  to  be  part  of  the  ordinary  or 

MBMBiy  basiaeos  of  the  firm :  AdarM  ▼.  Bahk<Mrt,  1 

a]r.ft]L681. 

Bsreferred  alao  to  HMon  ▼.  BwU,  8  H.  ft  K.  500, 

ijfW.lLa  L.  Dig.  6 

Jhnuii,  J«-*This  aotion  is  brought  on  a  bQl  of  ez« 

i  drawn  by  Jones  ft  Oo.,  and  indorsed  by  Gold- 

ft  Oo.,  for  the  sum  of  £183  17s.  lOd.    The  only 

I  laiaad  before  me  i«  whether  8.  G.  Lewis,  who 

a  partner  in  the  firm  of  Goldamith  ft  Oo., 

ihizMpeotofthebill. 

I  eottftended  that  Lewis  is  liable,  as  the  original 

km  one  fdr  whioh  he  was  liable,  and  no  notioe  of 

from  the  firm  had  been  gi?en  to  the 

'Jttpptmtm  tfaatinHay,  1885,  Orane  discounted  a  bill  for 

"'3 17Si  IM.  drawn  by  Ooldsmith  ft  Oo.  at  three  months, 

soospted  1^  Jones  ft  Oo.    Orane  did  so  knowing 

I  a  member  of  Gbldsmith's  firm.    In  July 

I  letimd  fiom  the  firm,  but  no  notioe  wae  gi^en  to 

)  of  thst  faot.    In  August,  1885,  Ghddsmith  ft  Oo. 

I  sMtlon  against  Orane  to  reoover  baok  the  bill, 

the  bQl  beoame  due  Orane  pleaded  its  in- 

at  and  dishonour,  and  oounter-olalmed  against 

I  ft?  Oo.  for  the  amount.  In  July,  1888,  an  order 

»  staying  the  aotions  upon  terms,  one  of  whioh 

IS  the  giting  by  Goldsmith  ft  Oo.  lo  Orane  of  the 

aiwd  upon.    And  it  is  now  sought  to  make 

lUaUaonthis  substituted  UU,  but  no  authority 

;  thia  length  has  been  oited  to  me.     It  was  not  a 

of  one  bill  for  another,  beoause  there 

n  about  It,  for  1^  the  other  terms  of  the 

r  Okane  gave  up  eertain  shares  to  Goldsmith  ft  Oo. 

■aihle  to  say  that  this  waea  mere  settlement  of 

on  whioh  Lewis  oould  have  been  liable.    It 

i  bo  aasnmed  th^t  he  was  bound  by  it.    He  had 

Mtttiaeofit,and  itieadiflereiitagreem«ntfcomthatfor 

^ 'ihewaa  liable,  for  the  amounts  are  diflerent.  There 

ofldflnoe  that  he  had  any  knowledge  of  it,  and, 

•t  the  oompHoated  natuia  of  the  agreement,  I 


ifSHMTly 


after 


I 


oannot  say  it  was  a  simple  oontinnanoe  of  the  original 
agreement,  and  I  am  of  opinion  that  Judgment  must  be 
for  the  defendant. 

Sofidtors  for  the  plalntiil^  JSTarJsy,  JoneB^  ft  JMu$. 

Solioltor  for  the  defendant,  H.  Savidge. 


Kotttfe  Of  lotii0* 


From  0.  A.  | 
(Eagland).  j 


July  15, 18, 19;  Aug.  5. 


BxHTUT  9.  YiLicoirr.  (a.) 


Criminal  law-^Ooodt  ohiaitud  by  fdJUt  pret^nces-^Bonft 
fide  puroftase  'by  third  party  in  market  overt ^Convie^ 
Uon  of  fraudulmU  party  ^^  Order  for  reitituitian 
againet  pttre&aMr— 24  S  85  Vict.  e.  96,  f.  100. 

A  bonft  fide  purekaeer  for  wUue  in  marM  overt  Oj 
goods  obtained  hy  hie  vendor  undtr  a  contract  o/  S(  ~ 
induced  hy  fraud,  even  if  he  purehaee  before  any  avoid' 
ance  of  the  oonirad,  ie  liaUe^  under  eection  100  of  the 
Aet  84  dl  85  Viet.  c.  98,  when  the  person  obtaining 
the  goods  by  false  pretences  has  been  convicted,  to  have 
an  order  of  reetitution  of  the  goods  to  the  original 
owner  made  againet  him  if  he  has  possession  of  the 
goods  at  the  time  of  the  conviction. 

Deoisicn  of  the  Oeurt  of  Appeal  {reported  35  W»  B. 
838,  18  Q.  B.  D.  383)  affirmed. 

Moyce  v.  Newfaigton,  87  W.  B.  819,  4  Q.  B.  D.  88, 
ovemded, 

Thia  was  an  appeal  from  a  deoision  of  the  Oourt  of 
Appeal  (Lord  Esher,  H.R.,  Lindley  and  Lopes,  Ii.JJ.}, 
roferslDg  a  deoision  of  Denman,  J.,  sitting  without  a 
jury. 

The  pUintifl  (the  present  respondent)  was  a  trustee 
for  a  Frenoh  firm  of  Galpin  ft  Ooohard,  doth  merohants 
at  Amiens,  in  liquidation,  who  had  carried  on  trausao« 
tions  with  Klein  ft  Hodder,  professing  to  be  traders  in 
London.  A  large  amount  of  goods  were  obtained  from 
them  by  Eldn  ft  Hodder  upon  what  were  afterwards 
disooTored  to  be  false  pretenoes.  The  goods  were  es- 
poeed  for  ssle  at  the  shop  of  one  Starbaok,  in  the  dty 
of  London,  and  a  bargain  of  sale  was  exeoated  between 
Hodder  and  the  appellant  whioh  was  admitted  to  be  a 
sale  in  market  overt  The  appellant  forwarded  a  oheque 
in  payment,  and  Starbuck  was  instructed  to  hold  for  the 
appellant.  Klein  ft  Hodder  were  snbseqaently  oontioted 
on  the  proaeoutlon  of  Galpin  ft  Ooohard,  but  before  the 
oonvloUon  Galpin  ft  Ooohard  dlsooTored  the  goods  a 
Starbttok's  shop  and  daimed  them.  The  appellant  also 
brought  an  aotion  against  Starbuck,  who  interpleaded. 
An  applioation  wae  made  upon  the  oouTiotion  for  an 
order  for  restitution  of  the  goods  to  the  proeeeutom,  but 
this  was  refused. 

At  the  trial  of  the  interpleader  Issue  Denman,  J., 
oonsidering  himsdf  bound  by  ilfoyoe  ▼.  Newingtan, 
gaTo  Judgment  for  the  appellant.  The  Oourt  of  Appeal 
reversed  this  deddon  and  entered  Judgment  for  the 
respondent. 

Tlie  appellant  iq^pealed  to  the  Houae  of  Lords. 

July  11, 18, 19.— 3<r  A  S.  Webster,  A.Q.,  and  Vtf/, 
Q.O.  (AMenborough  with  them},  for  the  appellanti— In 
the  first  place,  section  100  is  not  applicable  at  all  to  the 
case  of  a  contract  voidable  only,  and  not  aotudly 
avoided;  In  the  second,  it  is  not  applicable  where  there 

(a.)  BeportedbyO.O.NAnBBTBOUora,Bsq., 
at-Law. 
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bflB  been  a  honS  fide  |mrohaae  Iq  market  overt.  A.t 
oommon  law  the  oontnot  coald  Bot  have  been  avoided 
after  a  hondfide  tnle  to  a  third  party :  WhiU  ▼.  Ctardm^ 
10  a  B.  919.  The  word  "owner"  cannot  refer  to  a 
person  who  has  paaaed  away  the  property  in  goods ;  at 
any  rate,  until  he  has  eroided  the  oontraeti  The  inter- 
pretation clause  and  the  provisoes  to  this  section  are  in 
favour  of  the  appellant's  contention.  Moyee  v.  Ntwing' 
fion,  which  was  approved  in  Bahcock  v.  Lawson^  27 
W.  B.  886,  4  Q.  B.  D.  394,  is  in  point.  Lindsay  v. 
Cundy,  26  W.  B.  406,  8  App.  Cas.  459,  was  decided  on 
different  grounds.  ScatUrgood  v.  Sylvetter,  15  Q.  B. 
506,  is  also  distinguishable.  The  respondent  is  com- 
pelled to  contend  that  section  100  creates  a  new  title. 

They  slso  referred  to  Bortoood  v.  Smith,  2  T.  B.  750 ; 
Ohichisier  V.  HiU,  31  W.  B.  246;  Reg.  v.  Kenrick,  5 
Q.  B.  49;  and  Reg,  v.  Siandiffe,  11  Cox  0.  0.  318. 

A.  CharleB,  Q.O.  {0.  W.  MaUhwm  with  him),  for  the 
respondent. — ^The  effect  of  the  decisions  is  thal^  in  spite 
of  a  sale  in  market  overt,  the  property  and  the  right  of 
proper^'  are  reverted  by  the  section  in  the  original 
owner.  The  growth  of  the  law  on  the  point  may  be 
traced  by  the  following  references  : — Bracton,  vol.  2,  p. 
519  (Sir  T.  Twiss's  edition) ;  Staundforde's  Pleas  of  the 
Otown,  art.  '*  Fresh  Suit,"  pp.  165,  167 ;  Brlttoa,  voL 
%  p.  59  (Nicbol's  edition) ;  Glanvil,  p.  272  (Beamee' 
edition);  Fleta,  fol.  55;  21  Hen.  8,  c.  11  :  2  Ooke's 
Inst,  714,  c.  106;  Kelynge's  Bep.,  pp.  54,  77  (3rd 
ed.) ;  1  Bale's  Fleas  of  the  Grown,  p.  540 ;  Hawkins' 
Pleas  of  the  Grown,  c.  23,  s.  54 ;  4  Blaokstone^s  Oomm., 
p.  ^3 ;  GoHghUy  v.  Reynolde,  Loflt.  88  $  Herw^od  v. 
Smith,  2  T.  B.  750 ;  7  &  8  Geo.  4,  o.  29,  ss.  63,  67  ; 
JSctdieif^good  v.  Sylvtater,  15  Q.  B.  50^.  Later  oaaee  io 
the  respondent's  favour  are  Reg,  v.  Kenrick;  Reg,  v. 
Btmdiffe;  Reg,  v.  Fofd,  11  Oox  G.  G.  320 ;  and  Reg.  v. 
Eoran,  6  Ir.  Bep.  293.  Lindiay  v.  Cundy  was  decided 
in  the  Gourt  of  Appeal  and  the  Queen's  Bench  Division, 
26  iV.  B.  417,  2  Q.  B.  D.  96,  24  W.  B.  730, 1  Q.  B.  D. 
348,  on  grounds  which  are  in  our  favour. 

Sir  R.  B,  Webster  in  reply. 

Aug.  5.-^Ijoid  Watson. — ^In  this  case  J  have  oome, 
Wttfi  very  great  reluctanae,  to  the  oonolusion  that  the 
judgment  of  tha  Gourt  of  Appeal  ought  not  to  be  dis- 
Inrbed* 

The  Tespondent  parted  with  his  goads  under  a 
Tokitftary  contract  of  sale,  which  bad  the  effect  of 
irasltog  the  property  of  the  goods  in  the  purchanrs, 
Xiein  k  Go.  It  now  appears  that  the  sale  was  induced 
1^  fraud,  a  ofiitumstanee  which  gives  the  seller  the 
option,  either  of  adhering  to  his  bargain  or  of  rescinding 
1^  in  «  question  with  the  fraudulent  purchaser.  The 
individual  partners  trading,  or  professing  to  trade,  under 
tSicflrm  of  Kltfn  ft  Go.  have  been  eonvictedr  at  the  re- 
epoudenf  s  insttaace,  of-  the  statutory  misdNneanonr  of 
obtdning  the  goods  edd  to  them  by  f fandulent  preteaoes* 
Before  the  proeeeutioii  was  instttbted,  and  before  he  had 
any  notice  that  the  goods  tad  beea  fnuidnlently  obtaimdy 
the  iRppellaat  purchased  them  in  good  faith  for  an 
ailequale  price,  paid  the  pandiase-mobegr,  and  obtained 
delivery.  In  these  circumetancee  the  vespondent  sues 
the  appellant,  under  seotlcn  100  of  flie  Act  24  ft  25  Yiot 
«•  4^6,  fot  restitution  of  the  goods,  which  stUl  remained 
iat&e  possession  of  the  appellant  at  the:  time  vriiea  this 
aoCfoa  WW  raised. 

I  do  not  think  that,  apart  from  statute  la#,  a  Umdfldt 

purchaser  from  one  who  has  acquirail  the  pfopertgr  of  the 

goods  by  a  contraot  of  .sale  tainted  with  fraud,  stands  ia 

yedsfl^y  the  same  relation  to  the  .original  owner  as  a 

yoachaeer  of  stolen  goods,  without  notice,  of  the  thef  ^  ia 

.  nailBet  evert    In  the  latter  ease  tfie  ordinal  owner  and 

'   tlM  ^anbaser  in  open  market  are  to  .this ,  extent  ia  pari 

<e«itJ,^at  neither  baa  4one  aught  ta  mislead  the  other; 

'^MHat^  14  tlto.ionMC«aa»,  the^xIgittOrdibier  bas  lta*en- 

tionally  given  his  frauMittt^Tendee  an  enfade  absolute 


and  valid  title  to  the  goods,  upon  which  parehsssri  ajtb- 
out  netfae  of  the  ffeaad  are  eatitkd  to  ie(y.  I  hen 
great  diffiealtyiaanppoabif  that  the  LsgisUtaiss,  si  m 
incentive  te  the  preeeoutkNi  ef  erime,  ddiberaMj  h- 
tended,  hi  the  case  where  the  psnpsKty  hss  bssa  psMd 
by  the  act  of  the  original  ewae  r,  to  deprive  the  houit 
purchaser  both  of  his  goods  and  of  hit  money ;  Inft  I 
have  been  anable  to  pat  a  leaeonabb  eoMtmotioa  npn 
thelaagoageof  aeetlon  100  wUeh  wiH  aioid  thst  ia- 
equitable  vesalt. 

flection  100  enaola  that  if  any  peison  goilty  of  i^ 
felony  or  misdemeanour  in  "  stsaUng  "  o»  ia  "  oMaiaiDg'' 
a  chattel  or  otiiei  property  shall  be  indicted  of  miA 
offence  by  or  on  behalf  of  the  **  owner  of  tbs  pfepefty" 
and  convicted  thereof,  *<in  such  case  the  pvopttty  Aa)l 
be  restored  to  the  owner  or  hii  reprsscntilive.**    Tktfe 
enaetment  enables  an  owner  'who  has  broagtt  kiBMlf 
within  tiie  provisions  of  the  dawee  to  sne  far  reesvaysf 
his  propeity.     It  has  been  settttod  by  a  long  mam  ti 
authorities,  under  succesdve  statutory  enastaart^  U 
whicb  24  ft  26  Viet.  e.  96,  s.  100,  is  the  teit,  flut 
the  former  owner  of  goods  which  were  stolsa  ftws  libi* 
upon  his  prosecuting  the  thief  to  eonvictlan,  twn«M<i* 
titled  to  recover  the  goods  fR>m  a  bond  ^  patdmtt 
who  has  paid  a  full  priee  in  open  market.  Ib^aM 
these  authorities  are  not  yeconeileable  att  aiy  oot- 
struction  of  the  clause  wrhlbh  doeo  net  rtiwh  to^fte 
expression  ••  owner  of  the  property  **  the  saras  nai^  ts 
if  it  had  been  ''the  original  owner  of  the  pnptttM* 
which  does  not  attach  the  same  meaning  to  thevom 
'*the  propcKly  shall  be   restored    to  the  oaitti" J* 
if  they  had  run  thus:    "the    property  iWl  ^^ 
in    and   shaU    be   restored  to    the    origfaul  owno. 
These    expressions   must,    in    my    opinioB,  hiv«  ^ 
same  foroe  and  must   be  similarly  construed  inW 
case  of  conviction  for  fmudulently  obtaining  goods  sbii 
the  case  of  conviction  for  theft.      The  langQi«ei>(  1^'  j 
dause  leaves  no  room  for  maUng  any  distinction  bsfcv««w| 
goods  obtained  by  fmudulent  pretences  without  the  ffqr 
erty  passing,  and  goods  obtained  by  the  same  auaff^^ 
under  a  voidable  wontmet  of  sale  ;  and  it  Is  to Jfcgj 
reaebns  that  I  amoonstrained  to  hold  that  the  issposmir^ 
ma»tpieval«  ,.     i 

Upon  two  reesnt  authorfties  cited  at  the  ^}}^\ 
these  obscwatlonatemalm.    In  Und&aef'f.  O'^JH^ 
Blenkam  had  been  convicted  of  obtaiBiag  gosdi  W 
-the  pfoasoatot  by  false  pretenoes,  bat  tbedeflsadsathtf 
paiohaaed  the   goods  from  Blenkam,  and  hsd  rmN 
them  before  his  oonvkjtion.    The  Jwdgas  of  «hs  O^Mtfl 
Bench  were  of  opinion  that  there  was  a  voidableiooi^ 
of  sale  which  psaeed  the  pmpecty  of  the  goods  to  Hflt 
kam ;  and  they  gaae  JndgaMat  for  tbedeiaidsiit  ontt 
authority  of  Horwood  v.  Smith,    In  vespect  that  tt 
etatate  did  not  Te-vest  the  propeaty  la  tbe  piossenlorUI 
covfidioa,  and  that  his  statutorp  title  did  not  niatooil 
to  the  data  of  the  original  fmnd.    Blackbara,  f.,  ImsM 
the  case  of  purahase  of  atolsn  property  fmm  a  thirfe 
market  ovettaa  on  sU  fours  with  that  of  parshsselMg 
a  BeUer  who  has  a  title  ef  properly  uadec  a  eortw 
voidable  on  the  ground  ot  ha  own  ftead.    Hw  l^v^jfj 
said,  <<  When  did  theplalntiff^  proper^ begin,  tetiHj 
say,  begfai  after  tbe  time  tbe  ^faodants  bad  gst  tM 
goods  in  tUa  case  P    Not  till  otter  the  oanvtetion  of  ■! 
parfy  guilty  ef  t^e  fmad,  beeame  belom  that  tin*  OJ 
propetty  bad  been  altemd  Iqr  a  (Mil  >Ms  paiahassM( 
a  penon  who  hM  it  under  a  voidable  bat  not  void  <m|^ 
tradi.   Altexfaig  them  isw  words,  everyihiagia them 
meat  of  Bnllev,  J*  ({.a.,  hi  fierwMNi  v«  iBrndfA),  iaapplMi 
-  -  -  m^  the  fm 


to  ttds  ease."    A  diflsreat  view  vras ^^^ 

character  ef  fhe  original  tmnsaoticm.bflthintiie  Oo« 

of  Appeal  aadin  this  Souse,    It  was  held  tfasi  tt« 

was  no  ooatiaet,  and  ^ 

and,  «poa  4faat  fcdtingi 

been  in  maihet  avart^  tba  uauwwkuw  wwv  ^^i-^  —^ 

ftir  fimtMBmisioa  ef  the  tfsods  MBow  atfntiotiin-  «" 


I  Souse.  It  was  held  tbsi  wm» 
4hat  'tiM  property  ilA  «•*  f** 
og»  the  sala  to  4bem  met  Wm 
tlM  defendanti  weaa  made  di^ 
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wers  made,  eiUier  by  the  Lords  Juatioes  or 
loble  and  learned  lords  who  decided  the  osse 
mt  the  elEeot  of  the  Act  of   1861,   and   their 
do  not  impair  the  authority  of  the  Tiews  ez- 
npoQ  ^at  point  in  the  Court  of  Queen's  Bench, 
kter  casa  of  Afoyoa  ▼.  Newingion  would,  if  well 
be  oondnsiYe  in  fa?our  of  the  appellant.    I 
\  Ike  defendant  in  that  case  did  commit  a  legal 
taking  the  sheep  hrevi  manti  out  of  the  posses- 
the  plaintiff  before  he  had  obtained  the  coufic- 
hts  frandolent  Tendee.    The  point  decided  was 
100  does  not  gite  the  original  owner,  who 
wik  his  pioperty  under  a  contract  of  sale  in- 
ly IsMd,  the  fight  to  demand  restitution  from  a 
who  ii  in  possession  at  the  time  of 
I  regzet  having  to  dissent  from  that 
I  eaanot  say  tliat  I  have  any  hesitation  in 
m  tba  reasons  assigned  for  it  by  Cockbnniy 
to  me  to  be  derived  from  an  entire 
of  what  was  decided  by  the  Court  of 
IB  Bcrwood  V.  Smith,  and  hy  the  Court  of 
leih  in  Lindsay  v.  Oundy. 
timsfore,  of  opinion  that  the  order  appealed 
to  be  afftrmed,  and  the  appeal  dismissed 
I  move  accordingly. 

Lmd  BaLSMwuL. — ^I  agree  in  the  reasoning  and  con- 
fhthoL^  my  noMe  and  learned  friend  (Lord  Watson). 
1  tpee  siso  In  hli  n^cet  that  our  dedsion  must  be  as  it 
Haad  in  hb  imark  that  he  does  not  think  the  Legis- 
lllaae  eowid  have  to  istended. 
JH^Js  suajfetl  from  the  old  authorities — QlanvU, 
;n§  Mirror,  and  others — cited  by  Mn  Charles, 
I  lie  CB8S  of  stolen  goods  the  plaintiff  in  a  pro- 
r  kf  appeal  in  which  he  established  the  theft  was 
to  a  resftitiition  of  stolen  goods,  though  they 
t  BoM  is-  market  overt.  That,  indeed,  changed 
,  baft  that  property  was  restored  on  the  suc- 
proeeeding.  It  cannot  be  doubted  that  the 
t  of  Heniy  YIH.  (21  Hen.  8,  c.  11)  was  intended 
the  same  effect  and  consequences.  This  is 
r  the  reason  of  the  thing  and  the  authorities, 
waa  admitted  by  the  Attorney-Gkneral. 
i  a  case  of  stolen  goods,  the  plaintiffs 
I  not  be  contested.  But  it  is  a  case,  not  of 
,  but  of  goods  obtained  under  a  contract 
by  fraud  and  voidable*  The  question 
» under  the  statute  of  Henry  VIII.,  but  it 
To  hold  that  the  oases  difler  would  be  to  hold 
MDo  words  in  the  same  place  are  to  have  dif* 
I  as  io  different  things.  That  oanpot  be» 
are  idl  one  way  and  against  the  de- 
j  czoopi  Moffce  v.  Newingtan.  That  case  was 
[bedded  on  a  mistake  as  to  the  effect  of  Lindsay 
Tho  law  is  that  on  couvietton  the  property 
Until  then  it  is  not  in  .the  original  owner  if  it 
laold  in  market  overt  or  sold  by  a  fraudulent 
'  r  to  a  hond  fide  purchaser  from  Um. 


-It  seems  to  me  unfortunate  that 
the  facts  before  us  as  to  the  alleged  con- 
the  claimants  (Gdlpin  and  Coohard)  and 
■  Hodder  and  Klein,  and  as  to  what  was  the 
of  the  false  pretence  by  which  the  alleged 
Ftt*  xendered' voidable.    The .  only  statement  we 
)  faot^  is  to  be  odlected  from  the  Judgment  of 
J.: — ** Between  January  and  Msxob,  1SS5, 
jfibftaiuedsome  goods. from  Galpin  and  Coohard 
I  wtust  taka  to  have  been  obtained  byialse.pra- 
I  that  ttexa  was  an  obtaining  of  them»  as  far  as 
,]^  somo  bargain  or  other  which  was  a  baigain 
1it  hnvo  been  avoided,  but  there  was  an  ob- 
lem*.   Bstween  .HaiQh  and  M^ytha  goods 
pawnad'by  this  man  Hodder  who  had  soob- 
i  with  a  person  of  the.  nama  of.  Dobree,  a 
and  Ddbrea  not,  I  suppose,  having  pre- 


mises of  his  own  to  store  them  in,  stored  them  at  the 
premises  of  a  man  named  Starbuok." 

The  goods  may  have  been  obtained  by  falsehood  on 
the  part  of  the  supposed  vendee,  which  would  lead  to 
the  conclusion  that  there  never  had  been  any  contract 
of  sale.  The  additional  matters  of  fact  are  succinctly 
stated  in  the  report,  but  I  need  not  further  advert  to  the 
particulars,  for  it  seemed  agreed  by  the  parties  on  the 
argument  that  your  lordships  should  dispose  of  the 
appeal  on  the  basis  that  there  had  been  a  contract  under 
which  the  property  in  the  goods  in  question  passed  to 
the  vendee  (Hodder),  but  under  such  circumstances  tliat 
the  bargsin  #as  so  vitiated  by  the  false  pretences  of  the 
vendee  as  to  render  it  voidable  at  the  option  of  the 
vendor. 

We  must,  however,  go  further,  and  assume  that  the 
false  pretence  of  Hodder  was  of  some  existing  material 
fact  false  to  his  knowljdge,  by  which  he  obtained  not 
only  the  bargain,  but  the  possession  of  the  goods.  Hodder 
having  got  possession  of  the  goods  (merinoes  and  oash- 
meres),  pawned  them  with  Dobree,  but  when  exactly,  or 
under  what  circumstances,  does  not  appear,  and  Dobree 
sent  them  to  be  finished  and  exposed  for  sale  at  the  shop 
of  Starbuok,  in  the  City  of  London,  where  Bentley,  the  * 
defendant  in  the  issue,  bought  them  on  the  SOth  of  May, 
1885,  under  circumstances  not  now  impeached,  which 
amounted  to  a  sale  in  market  overt.  The  appellant 
does  not  rest  his  daim  on  any  other  title  than  the  pur^ 
chase  in  market  overt.  Oalpin  and  Coohard  elected  to 
avoid  the  contract.  We  must  take  it  that  they  did  so, 
but  when  or  how  does  not  appear,  save  that  on  their 
prosecution  Hodder  and  Klein  were  committed  for  trial 
on  the  same  SOth  of  Hay,  and  since  tried  and  convicted,, 
in  September,  1885,  of  obtaining  the  goods  in  question 
by  false  pretences. 

We  have  had  a  very  able  and  interesting  argument, 
but  I  need  not  follow  it  through  all  its  details,  for  it 
wss  admitted  by  counsel  for  Bentley,  looking  to  the 
long  current  of  authorities,  that  if  the  goods  had  been 
stolen  from  Galpin  and  Cochard,  though  purchased  by 
Bentley  in  market  overt,  he  could  not  deny  that,  on  con- 
viction of  the  thief,  the  original  owners^  Galpin  and 
Cochard,  would  have  been  entitled  to  the  restoration  of 
the  goods.  It  seems  to  me  that  it  was  right  to  make 
this  admission,  for  when  we  find  a  long  train  of  decisions 
all  poioting  the  same  way  we  ought  not  to  disturb  them, 
even  though  we  should  think  that  it  would  have  been 
more  expedient,  if  practicable,  to  give  fuU  effect  to  a 
sale  in  market  overt.  The  practice  and  current  of 
authority  has  been  the  same  in  Ireland  as  in  England^ 
but  especially  since  the  decision  in  B,  v.  Horan^  Ir«  Bep. 
6  Com.  Law  293,  in  which,  on  a  question  reserved,  ten 
judges  took  part  and  were  unanimous. 

The  case  before  your  lordships  is  thus  reduced  to  the 
question  whether-  Moyes  v.  NswingUm  was  well  decided. 
If  it  was  well  decided,  the  appellant  (Bdntloy)  has 
estaMlshed  his  right  to  succeed  on  the  issue,  for  that 

le  is  exactly  in  point.  I  concur  with  my  noble  and 
learned  friends  in  opinion  that  Moyce  v.  Newington  can- 
not be  supported,  as  it  seems  to  me  to  rest,  not  on  what 
the  Legislature  has  expressed,  but  on  what  it  ought  to 
have  said.  I  am  unable  to  adopt  the  conclusion  of 
Cockbum,  C./.,  that  the  language  of.  the  Legislature 
applies,  and  is  obviously  intended  to  apply,  to  oases,  and 
to  those  only,  in  which  possession  has  been  obtained 
without  the  property  passhig.  The  Legislature  has  not 
said  so,  and,  in  my  opinion,  did  not  intend  to  say  so. 
The  Legislature  seems  rather,  from  the  time  at  which 
it  first  made  obtaining  goods  by  false  pretences  a  mis- 
demeanour, to  have  put  the  misdemeanour  and  the  cog- 
nati9  and  closely  allied  offence  of  larceny  on  the  same 
groiund  as  to  the  right  of  restoration  on  conviction.  I 
refer,  inter  alia,  to  7  &  8  Gko.  4,  c  29,  the  title  of 
which  is  "  An  Act  for  consolidating  snd  amending  the 
[laweio  Eogland  relative  to  larceny  and  other  offences 
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conneoted  therewith."  Seotion  53  enacts :  **  And  whereas 
a  faihire  of  justice  frequently  arises  from  the  subtle  dis- 
tinction between  larceny  and  fraud,  for  remedy  thereof 
be  it  enacted  that,  if  any  person  shall,  by  any  false  pre- 
tcDoe,  obtain  from  any  other  person  any  chattel,  money, 
or  Tftliiable  secutity  with  intent  to  defraud  or  cheat  any 
pcKOQ  of  the  same,  every  such  offender  shall  be  guilty  of 
m  nisdemeanour."  "  Provided  always  that,  if  upon  the 
tiial  of  any  such  person  it  shall  be  proved  that  he  ob- 
tained the  property  in  any  such  manner  as  to  amount  in 
law  to  larceny,  he  shall  not,  by  reason  thereof,  be  en- 
titled to  be  acquitted."  And  section  47  enacts :  "  And  to 
enconrage  the  prosecution  of  offenders  be  it  enacted  that, 
if  any  person  guilty  of  any  snch  felony  or  misdemeanour 
in  steflSing,  taking,  obtaining,  or  converting,  &c.,  any 
chattel,  &c.,  shall  be  indicted  for  any  such  offence  by  or 
on  behalf  of  the  owner  of  the  property,  or  his  executor 
or  administrator,  and  convicted  thereof,  in  snch  case  the 
pvoperty  shall  be  restored  to  the  owner  or  his  represen- 
tative." And  again,  by  18  &  19  Vict.  c.  126  (the 
GiimiBal  Justice  Act),  where  a  summary  jurisdiction  is 
gives  in  certain  cases  of  larceny  and  false  pretences, 
•ection  8  provides :  "  It  shall  be  lawful  for  the  justices 
by  whom  any  person  is  convicted  under  this  Act  to  order 
nstitntion  of  the  property  stolen,  taken,  or  obtained  by 
false  pretences  in  those  cases  in  which  the  court  before 
irhom  the  person  convicted  would  have  been  tried  but 
lor  this  Act  may  be  by  law  authorized  to  order  restitu- 

tlOD* 

The  Legislature  seems  to  me,  in  these  general  statutes 
— indnding  24  &  26  Vict.  c.  96,  s.  100— to  have  dealt 
vlth  and  expressed  the  right  to  restoration  of  the  goods 
en  the  conviction  of  the  offender  in  the  same  language, 
and  depending  on  the  same  event,  whether  the  offence 
was  felony  or  larceny  or  the  misdemeanour  of  false  pre- 
tences. If  we  were  to  adopt  the  view  of  Oockburn, 
OJ.  (though  it  might  be  desirable  to  be  able  to  do  so), 
the  consequences  would  probably  be  more  extensive  than 
at  first  sight  appears— e.^.,  it  would  seem,  then,  difficult 
in  such  case  to  sustain  a  conviction  for  obtaining  goods 
bj  false  pretences  where  the  contract  was  snch  that,  as 
between  the  vendor  and  the  vendee,  it  was  not  absolutely 
vckly  but  voidable  only  at  the  election  of  the  vendor. 

I  have  only  to  add  that  by  this  decision  we  do  not 
intend  tj  interfere  with  the  principle  established  in 
WhUe  V.  Garden. 

Lord  MiGNAGHTixr.— >I  agr^e  in  the  opinions  which 
fcave  been  delivered  by  my  noble  and  learned  friends, 
and  I  share  the  regret  which  has  been  expressed  in 
being  compelled  to  arrive  at  this  decision. 

Order  appealed /ram  affirmed;  and  appeal  diimiseed, 
wUkcoeU. 

Solioitor  for  the  appellant,  5.  J.  AUenborougJi, 

Solioitors  for  the  respondent,  Bluni  <b  Law/ord. 


Ooutt  oC  aypfaU 


From  Oban.  Div. 
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"WaTTB  V,  HOBLAKD.   (a.) 

Buehand  and  wife — Judicial  eeparation—Propetis 

separate  u$e  of  vnfe  ttnthoui  poiaer  of  anttapottoi-*] 

Property  accrued  to  wife  before  eeparaUon^MMf 

monial  Caueee  Act,  1857  (20  db  21  Vict,  c  85),  i.  25.  ] 

Under  section  25  of  %0  db  21  Vid,  c.  85,  a  wt/«  o 

ha$  oUained  a  decree  for  judicial  teparation  Ukli] 

considered  as  a  feme  sole  with  respect  only  to  profw^  i 

which  she  may  acquire  or  which  may  come  to  or  dm^  ■ 

upon  her  after  ike  separaiion  decree;  and  the  stdim 

does  not  apply  to  property  to  which  t?ie  wife  oithtiA  , 

of  the  separation  aeoree  tons  enHUod  in  pomuios.         i 

Cooke  V.  Fuller,  26  Beav.  99,  8  W,  B.  CkDifte, 
questioned. 

Appeal  from  Kay,  J. 

This  was  a  petition  for  the  payment  out  of  swrt  of  i 
fund  which  had  been  paid  in  in  the  admiiHtntfiii  <^ 
the  estate  of  a  testatrix  who  died  in  Noventoi  1^^^ 
The  petitioners  were  Mrs.  Finney,  the  wife  o'*'-^*^ 
and  her  only  child,  Alice  Finney,   who  hsd  ii^ 
twenty-one  on  June  1,  1887.     Under  the  will  sod  cDd«> 
of  the  tettditrlx,  the  fund  in  question  had  been  Uv^^ 
to  Sarah   Ann  Waits,   who  afterwards    heesnn  ^ 
Finney,  for  life  for  her  separate  use  without  ^  ''> 
anticipation,  and  subject  thereto  for  such  of  h«T  ^'^^ 
ren  as  she  should  appoint    The  marriage  of  Mr.  a* 
Mrs.  Finney  took  place  in  1863,  and  no  eettleiwt*  ^ 
made  on  that  marriage.    In  1869,  Mrs.  Finney  oMw 
a  decree  of  judicial  separation  from  iier  hotbtii^ 
was    still    living,  and  the    separation  still  o°*^ 
Mrs.  Finney  had  appointed  the  corpus  of  tto^ 
her  daughter,  Alioe  Finney,  and  the  petitionenm 
that  the  fund  might  be  paid  out  to  the  present  ttnibP" 
the  wUl  of  the  tettatrix,  or  to  the  petitioners  tli«sidi«* 
Kay,  J.,  refused  the  application. 

The  petitioners  appealed. 

Dundas  Gardiner,  for  the  appeUants.— After  a  ^^ 
for  judicial  separation,  the  wife,  with  respert  t^m 
property,  is  in  the  position  of  a /erne  $ole,  and,  thnm 
the  restraint  on  anticipation  is  gone :  20  ft  21  Vi^^ 
ss.  25,*  21.  The  only  restriction  is  that  the  wit 
not  marry  again.  That  appliea  to  propeitf 
title  to  which  accrued  to  the  wife  before  the  dccw*^ 
separation :  In  re  Insole,  14  W.  B.  160,  L.  ^  ^ 
470 ;  during  the  separation  the  husband  loses  all 
to  his  wife's  property,  and  the  wife  can  give  t 
discharge  for  it :  In  re  Ooward  and  Adam^s  Fbi* 
23  W.  E.  606,  L.  B.  20  Eq.  179 ;  Dawes  v.  CV(| 
W.  R.  869.  SO  Oh.  D.  500.  Cooke  v.  FuUer,  » 
99,  8  W.  B.  Ob.  Dig.  25,  governs  this  ease,  m 
our  favour. 

WhUeway^  for  the  trustees. 

OoTTON,  L,  J.— This  is  a  petition  by  a  mam^J  ^  . 
who  has  got  a  decree  for  Judicial  separation,  *^°j^J 
have  a  fund  in  court  paid  out  to  her  and  her  dvip^ 

*  20  ft  21  Vict.  c.  85  (Matrimonial  Oaoees  Act,  1^1 
s.  25:— *'In  every  case  of  a  Judicial  seperitioi  | 
wife  shall,  from  the  date  of  the  eentenoe  and  wbUi^  ^ 
separation  shall  continue,  be  considered  ^^M'lg 
with  respect  to  property  of  every  description  wtiwj 
may  acquire  or  which  may  oome  to  or  devolve  tJpoD  ^ 
and  such  property  may  be  disposed  of  by  li^  ^ 
respects  as  a  feme  sole,  and  on  her  decease  tbA  ^ 
shall,  in  case  she  shall  die  intestate,  go  as  the  suae  «««< 
have  gone  if  her  husband  had  been  then  dead." 
(a.)  Beported  by  M.  J.  Blim,  Eeq.,  BaI^i•te^at'U* 
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ii  eotiiled  to  the  wrpui  after  the  death  of  her 

Bat  there  is  a  reetraint  oa  aBtldpation  with 

to  the  faad  in  qneatioii,  and  to  get  rid  of  that 

flection  26  of  20  ft  21  Yiot.  c.  85  is  relied  on.    [The 

Jutiee  read  the  section,  and  oontinned : — ]    The 

U  the  seetion  have  no  applioation  to  this  case, 

ssetioii  does  not  proride  that  the  wife  is  to  be  oon- 

~  i  feme  96U  in  all  respects,  but  in  mj  opinion 

the  property  in  respect  of  which  she  is  to  be 

~  as  a  feme  ioU»  and  to  which  the  section  is  to 

to  property  which  she  may  aoqaire  or  which  may 

towdsvolYe  upon  her  after  the  order  and  daring 

ateaaoe  of  the  JncUdal  separation.    But  in  this 

ittshdy  WM  entitled  to  this  fnnd  before  the  decree 

JiffieU  leparationt  J  net  as  she  is  now  entitled  to 

BevwdoMes  have  been  referred  to.  In  In  re  IneoJe 
>  wwBkiry  fakteiest  fell  into  posseasion  daring  the 
^^Unaud  the  Jndicial  separation,  and  that  might 
Ibeowidaed  as  therefore  property  "coming  to  or 
JnWagnpon**  her  within  the  meaning  of  section  25 ; 
^•J*^  he  no  application  here.  In  re  Coward  and 
^M'lPsre&oM  was  the  case  of  a  legacy  charged  on 
in4  iBd  vUoh  Sir  Oeorge  Jessel,  IIB.,  held  that 
■jtterthsiiie  nor  hasband  coald  haTe  reqaired  pay- 
^■fc  «l  ^rtib  li?fag  together  before  the  separation, 
nift  ate  III  drier  for  separation  was  made  the  person 
™«^Wf«ttl«gMy  offered  to  pay  it  to  the  wife,  and 
JJjMftMeaww^  the  Master  of  the  Bolls  held 
fa?  *■  •^  *^"  ^  •**«  separation  within  the  mean- 
■Jg  of  tbe  MdioB.  In  Dawee  ▼.  Creyhe  property  came 
^ttstzfe  after  tte  decree  of  Jadidal  separation  and 
^iwtta eoDdonance  of  the  separation,  and  Bacon, 
,^5^mH  tbat  It  was  not  bound  under  tbe  covenant  to 
^'AaMegnired  property  contained  in  the  marriage 
■At  nut  point  is  not  necessary  to  be  decided 
if  to  the  oaae  of  Oooke  t.  Fidhr,  it  is  no  doubt 
.  "^tliejneaent  case,  but  we  are  not  bound  by  it, 
|itit  is  to  be  taken  as  a  dedaion  authorizing  the 
jJJ»*toswife  as  a  feme  ede  of  a  fund  which  had 
P^^  before  the  separation,  we  decline  to  follow  it, 
•■tod,  orerrule  it.  There  may  have  been  droum- 
I  m  that  oaae  Justifying  the  decision  arrited  at, 
are  given  in  the  report.  In  my  opinion 
l|jpBBent  case  this  married  woman  is  not  entitled  to 
i  tod  paid  out  to  her. 

luJ. — I  am  of  the    same  opinion.      This 

I  not  in  any  sense  of  the  words  been  "  ac- 

Fly"  or  ''come  to  or  devolved  upon'*  the  wife 

blls  separation  decree,  and  it  cannot  therefore  come 

'i  seetJon  25  of  the  statute  mentioned.    None  of  the 

near  it  except  Cooke  v.  Ftdler.    I  do 

:  that  that  case  was  in  fact  wrongly  decided,  for 

at  it  I  find  it  was  a  case  under  section  21  of 

\l  Ylct.  c.  85,  and  not  under  section  25.    Now 

1 21  provides  tiiat  **  a  wife  deserted  by  her  hus- 

ay  at  any  time  after  such  desertion    •    .    . 

,    •     •    for  an  order  to  protect    .    •    •    prop- 

'  riiieh  she  may  become  possessed  of  after  such 

•    •    •    ^ ;  and  in  Cooke  v.  Ftdler  the  prop- 

Mstfon  seems  to  have  come  to  the  wife  after  the 

and  therefore  it  may  have  been  considered 

I  pcoteetion  order  operated  as  from  the  time  of 

V,  IiJ. — ^I  am  of  the  same  opinion.    The  words 

i  25  are  plain ;  they  limit  the  property  to  which 

on  applies  to  property  which  tbe  wife  might 

» or  which  might  come  to  or  devolve  upon  her 

i  separation  decree.    The  cases  dted  are  not  in 

I  agree  with  what  has  been  said  by  the  Lords 

I  who  have  preceded  me  as  to  Cooke  v.  FuUer, 

i  of  the  Act  admits  of  no  doubt. 


s,  Danger/Uld  A  Blyihe. 


From  Oban.  Div.  Nov.  16,  2S 

LivBBPOGL  Hoi78ssoLi>   Stoses  AsBeciiLTioir  V. 
SiOTH.  (a.) 

Hhelf^InUtloeiiJl/ory  infunetion'^Prineiplei  regulating 
the  exerdie  0/ JuriadkHon. 

An  interloetUory  infuneUon  to  reetrain  the  fidure 
pubUoaUon  of  maUeri  defamaiory  of  an  inde/inUe 
general  deecriptum  ought  not  to  he  granted^  heeauee^i/ 
granted^  U  would  he  left  to  the  eouH  to  decide,  on  motion 
to  eommitt  whether  what  might  tJierea/ter  he  puhliehed 
wae  liMloue  or  not. 

The  prineiplee  laid  down  in  Ooulson  v.  Oouleoa,  3 
Times  £«  B*  846,  as  to  granting  interlocutory  infundions 
with  respect  to  libels,  approved. 

Decision  o/Kekewicb,  J.,  affirmed. 

Appeal  from  Kekewloh,  J. 

The  action  was  brought  against  the  proprietors  of  the 
Liverpool  Mercury,  and  claimed  damagee  for  libel  and 
an  injunction.  The  plaintiffs  were  a  company  whbae 
object  was  the  carrying  on  the  business  of  co-operative 
atores  at  Liverpool,  and  the  company  was  registered  ou 
September  1,  1887. 

On  October  29  the  plaintiff  company  moved  for  aa 
interlocutory  injunction  to  restrain  the  defendants  from 
printing  or  publishing  in  the  Liverpool  Mercury  **  any 
articles,  letters  from  correspondents,  or  any  other  matter 
containing  assertions,  imputations,  or  suggeetiona  that 
the  company  was  insolvent  or  incapable  of  carrying  ou 
ita  buainees  with  aucceas,  or  that  the  shareholders  dil,  ac 
the  general  meeting,  nnanimoosly  sign  or  propoae  a 
resolution  to  the  effect  that  another  general  meeting  of 
the  company  should  be  convened  for  the  purpose  of  taking 
into  conaideration  whether  the  company  should  be  wound 
up  ...  or  any  artides,  correspondence,  or  other 
matter  suggesting  that  a  committee  of  the  ehareholder  j 
ahould  be  appointed  •  •  #  f or  that  purpose  .  .  . 
or  imputing  motives  for  the  recent  resignation  of  two  of 
the  directors  of  tbe  company  which  tended  to  tho 
prejudice  of  the  company  and  to  hamper  the  preaent 
direotora  from  conducting  the  business  of  the  coaaipaoy 
with  succesa,  or  wbioh  might  prevent  Other  persons  from 
applying  for  the  allotment  to  them  of  shares  in  tho 
company." 

Tbe  material  facts  were  these.  On  October  19, 1887, 
the  first  statutory  meeting  of  the  ahareholders  of  tho 
company  was  held.  A  reporter  of  the  Liverpool  Mercuri/ 
was  present  at  the  invitation  of  some  of  the  directors. 
At  this  meeting  a  resolution  was  proposed  by  one  of 
the  shareholders  that  a  meeting  should  be  called  to  con- 
aider  the  adviaability  of  winding  up  the  company.  He 
was  informed  that  a  requiaition  by  shareholders  holding 
one- fifth  of  the  capital  was  required  for  that  parpoae. 
The  proposer  of  the  resolution  complained  that  the 
company  had  started  with  insuffldent  capital,  and  was 
in  debt,  and  that  two  directors  of  the  company,  Meaar'. 
Wrigley  and  Cullen,  in  rdiance  on  whose  names  he  hnd 
taken  shares,  had  retired  from  the  directorate.  A  fall 
report  of  this  meeting  appeared  in  the  Liverpool  mercury 
of  October  20,  and  the  accuracy  of  the  report  was  not 
questioned.  On  October  21  there  was  pnbUshed  in  the 
Liverpool  Mercury  a  letter  with  reference  to  the 
company  signed,  "  A  Shareholder,"  in  which  the  wrft-ar 
atated  that  he  and  a  number  of  his  friends  who  had 
taken  shares  in  the  company  were  srrprised  to  leara 
at  the  statutory  meeting  the  fact  of  the  withdrawal 
of  two  of  the  directors,  and  contained  the  following; 
atatemeuts: — *^Had  their  retirement  received  the  aamo 
publicity  as  the  company's  prospectus  did,  advertlaing 
their  names  as  directors,  the  hard-earned  savings  of 
many  working  people  would  not  be.  at  present; 
jeopardized  ** ;  and  "  I  assame  that  they  "  (the  directora 

j    (a.)  Reported  by  If.  J.  Blaxi,  Esq.,  BarriftAr-at-Law« 
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refenredto)  "  are  aware  that  a  reqaialUon  to  oall  another 
xneetiiig  was  nnanimonsly  signed  for  the  pnrpoee  of 
taking  ipto  oofMideialion  whetbe|e  the  oompanjr  should 
be  wound  up  or  otherwise  liquidated.^'  The  oompanj's 
solicitors  wrote  to  the  editor  of  the  Liverpool  Mercury 
immediately  after  the  publication  of  this  letter  com- 
plaining that  it  attacked  the  soWenoy  and  credit  of  the 
companyi  and  asking  for  the  writer's  name.  Tile  editor 
refused  to  give  the  writer^s  name,  and  said  that  the  letter 
arose  naturally  out  of  the  proceedingis  at  the  meeting  of 
the  19thy  and  contained  no  imputation  which  was  not 
publidy  made  thereat  or  reported  in  the  paperr.  On 
October  24  another  letter,  signed ''  A  Lady  Shareholder," 
was  published  in  the  Liverpool  Mercury  indorsing  the 
remarks  of  the  writer  of  the  former  letter  and  suggesting 
the  appointment  of  a  shareholdars'  committee  to  wind 
up  the  company. 

The  company,  immediately  after  the  publication  of 
the  letter  of  October  24*  issued  the  writ  in  the  action. 
The  defendants  admitted  that  the  statement  in  the  letter  of 
October  21  as  to  the  unanimous  requisition  was  incorrect, 
and  eYidenoe  was  given  on  behalf  of  the  plaintiff  company 
that  the  allegations  of  insolyency  were  unfounded. 

Kekewich,  J.,  refused  to  grant  the  plaintiff,  company 
the  interloontory  injunction. 

The  plaintiff  ccmpaqy  appealed, 

jS.  I^eviCU  and  Dunham^  for  the  appellants. — ^There  is 
specific  defamatory  matter  published,  and  a  threat  to  con- 
tinue  such  publication,  and,  therefore, no  question  as  to  de- 
termining whether  there  is  primA  facie  a  libel  or  not  arises 
on  the  motion  for  this  injunction.  In  QuoHz  HUl  Con- 
Bolidaied  Gold  Mining  Co.  t.  BeaU,  30  W.  R.  583, 20  Oh. 
D.  501,  it  is  said  that  three  things  are  necessary  in  such 
oases  for  an  injunction ;  first,  the  untruth  of  the  state- 
ment ;  second,  a  threat  to  repeat  it ;  third,  no  privilege. 
These  three  necessary  conditions  exist  here.  [Cotton; 
L.  J. — Ton  ask  by  the  injunction  to  restrain,  not  merely 
the  republication  of  what  is  defamatory,  but  generally 
the  publication  in  future  of  anything  bearing  on  this 
matter.]  All  publications  containing  similar  defamatory 
matter  ;  an  order  of  this  kind  was  inade  in  Bill  t.  Sdrt 
Daviee,  21  Ch.  D.  798,  30  W.  B.  Dig.  157,  and  in 
ffermann  Loog  ▼.  Beall^  32  W.  B.  994,  26  Ch.  D.  306, 
which  was  a  case  of  slander  merely.  [Cotton,  L. J. — 
In  that  case  we  conected  the  order  by  confining  the 
injunction  to  restraining  the  utterance  of  the  words  to 
''customers,"  and  not  generally  to  "other  persons.*'] 
In  Tharley*$  CaiUe  Food  Co.  t.  Moteam,  28  W.  B.  966, 
14  Ch.  D.  763,  and  Briton  Life  Association  ▼.  RolerUy 
2  Hmes  L.  B.  319,  interlocutory  injunctions  were 
granted.  In  Armstrong  ▼.  Armity  2  Times  L.  B.  887, 
an  injunction  was  refused,  but  it  is  no  authority  against 
us,  because  the  stateukents  were  not  proved  to  be  un- 
true, and  the  occasion  was  privileged.  [Lopbs,  L.J., 
referred  to  MuCkern  v.  TFord,  L.  B.  13  Eq.  619,  20 
W.  B.  Ch.  Dig.  38.]  If  the  occasion  is  not  privileged 
there  is  no  difference  between  a  false  statement  pub- 
lished in  a  newspaper  and  that  published  by  a  private 
indiridual:  Marke  v..  Coneervdive  Newspaper  Co.,  3 
Times  L.  B.  244.  [Cotton,  lui, — ^That  was  a  case  of  a 
publication  in  a  paper  of  a  public  trial.  I  think  there 
is  a  distinction,  because,  if  a  private  individual  takes 
on  himself  to  publish  a  report  of  a  trial  it  may  be 
evidence  of  meOice,  because  it  is  not  usually  done  bj 
him.]  Sectton  2  of  the  Act  44  &  45  Vict  c.  60  shows 
that  beyond  what  is  stated  in  that  section  newspapers 
have  no  privilege.  Bihlins  v.  Lee,  4  F.  &  F.  243 ; 
Parsons  v.  8urgw,  4  F.  &  F.  247  ;  Davis  v.  Cuibush, 
1  F.  &  F. ;  askdliavison  v.  Duncan,  5  W.  B.  253,  7  E  & 
B.  229,  illustrate  this  point.  [Lope^  ImJ,,  referred  to 
FUtcher  v.  Anderson,  Ir.  App.  Cas.]  On  the  balance  of 
convenience  and  inconvenience,  we  are  entitled  to  an 
interlocutory  Injunction ;  the  non- publication  of  state- 
ments relating  to  the  plaintiff  coiapa^y  cannot  hurt  the 


def endantst  whetjeaa  the  oon^ued  pa)>lioatiou.  ol  m^A 
statements  may  destroy  the  company ;  interlooatoiy  i&- 
j  unctions  to  restrain  libels  are  grounded  on  the  same  piii,. 
dples  as  regulate  all  interlooutQryiiDJnactioDiL  Cmaa^. 
V.  Coulson,  3  •  Times  L.  B.  846,  only  shows  that  in  W 
oaee  of  libels  interlocutory  injunctions  are  to  be  grsQte|, 
withisaution.  [Cotton,  L.  J. — How  can  we  grant  an  ia* ' 
junction  in  the  terms  you  ask  so  as  not  to  coTorsoms-, 
thing  which  may  not  be  libellous  ?  I  agree  with  wU^^ 
wae  said  by  the  Master  of  the  Bolls  iu  Goulson  v.  Coii2i0i|^ 
that  we  ought  not  to  restrain  the  publioation  of  whit  i|. 
not  before  us,  or  what  a  jury  might  reasonably  t/auUtil 
not  libflillous.] 

Warmingtan,  Q.O.,  and  Ohadtayck  Healer,  Im  fl» 
respondent^  were  not  called  on. 

Cotton,  LJ.^This  is  an  appeal  from  a  daobiniKt 
Kekewich,  J«,  who  declined ,  to  grant  an  iotedocotQ? 
injunction  in  an  action  brought  against  the  pnpdfl% 
of  a  newspaper  in  respect  of  three  alleged  libdt^i. 
first  being,  a  report  of -a  meeting  of  the  shareholdiM|( 
the  plaintiff  company  published  in  thenewspapcM^. 
defendants,  and  the  others  being  two  letters  nNM. 
in  the  same  newspaper*    The  injunction  b(X9F'^^ 
not  to  restrain  the  future,  publioation  of  thMiT 
libels,  and  for  this  reason — thaf  there  is  no  i  ' 
of  any  republication  in  that  paper  of  the  rej^i 
meeting,  and  no  probability  that  those  latteai" 
again  sent  to  the  paper.    It  is  not  neoessai?  toi 
the  question  how  far,  it  those  who  regulate  thsi 
of  a  company  invite  the  reportors  of  a  newipsfVj 
come  to  a  private  meetings  the  company  can  i 
sue  the  newspaper  for  publishing  a  fall  report  qIb 
meeting  because  statomenta  made   at  the  meetiogi 
libellous.    I  think  that  would  require  some  com 
tion.    Nor  is  it  necessary  for  us  to  consider  how  i 
proprietors    of    the    newspaper    would   be  liab 
inserting  letters  commenting  on  what  was  said  I 
meeting,  of  which  they  had  published  a  report  r^ 
have  not  to  decide  these  questiona,  because  there  r 
probability  that  the  report  of   the  meeting  or  f 
letters  will  be  repeated,  and  whether  damages  oiil 
recovered  for  them  is  a  question  to  be  decided  auifj 
the  trial  of  the  action.    There  is  also  another  qu 
to  be    considered    at    the   trial — whether 
issuing  a  prospectus  asking  shareholders  to  j  out  doail 
to  a  certain  extent,  invito  public  comment  on  its  f 
stitution,  ito  capital,  and  its  prospecto.    The  iajonc 
now  asked  for  is  not  an  injunetion  to  restrsin  i 
republication  of  the  report  or  of  the  letters,  bat  it  iH 
restrain  the  defendanta  from  publishing  "sjoj^^^ 
letters  from  correspondento,  or  any  other  matter  < 
taining  assertions,  imputations,  or  suggestions  that  \ 
plaintiff  company  is  insolvent,  or  incapable  of  oanTiBfj 
ita  business  with  success,  or  that  the  sbareholdeofl 
at  the  general  meeting,  unanimously  sign  or  piopoM 
resolution  to  the  effect  that  another  general  m^^^jC^ 
the  company  ahould  be  convened   for  the  pntp^ 
teking  into  consideration  whether  the  companx  i 
be  wound  up.'*    Now  there  is  really  no  suggestion « 
the  defendanto    threaten   or   intend  to  reptihUsh  < 
stetement  as  to  the  unanimous  resolution.    OaghM 
then  to  grant  an  injunction  with  reference  to  the  fw^ 
publioation  in  this  psper  of  things  of  the  va^^'*!! 
complained  of  ?    No  doubt  it  may  be  very  truly  Mwl 
the   plaintiff:    «*I  am  not    bound    by  the  aotiosj' 
motion ;  I  am  entitled  to  go  for  any  injanetisa 
regard  to  future  publication  that  the  court  nay  f 
me.''    But  I  agree  with  Kekewich,  J.,  that  these  w 
be  the  very  greatest  difficulty  in  laying  down  the  1 
in  which  we,  in  the  preeent  case,  could  grant  aa  iajaa 
tion.     In  Coulson  v.   Coulson  the  Master  of  the  ^ 
said  that  to  justify  the  court  in  granting  aa  i 
injunction  it  must  come  to  a  decision  on  the  qtt«**|* 
libel  or  no  libel  before  the  jur)[,  decided  whether  it  ^ 
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(Mideoiild  not  aftenraidt  hun  tt  set  Mld«.    The 
Jntwis  placed  in  this  piedicnment  bj  the  older. 
flMtddthat  he  mnet  pej  £94  into  oonrt  or  the 
"jMBl  for  £68  wonld  stand,  and  exeoation  aight 
ilvtke  larger  amoont.    He  paid  the  money  into 
aot  Toluntarilyy  bnt  under  oompulsion  of  the 
I  ennot  see  any  assent   on  his  part  to  the 
The  Jodges  in  the  oonrt  below  seem  to  have 
mopinion  npon  the  point  of  praetioe,  and  to 
naed  that  they    had  Jnzisdiolion  to    impose 
We  haTs  Jaxisdiotion  as  to  the  ooets,  and  oan 
Itoivposo  terms.    Therefore,  if  the  defendant 
|ill|tbe£34now  in  oonrt  to  the  pUdntiiC,  whioh  I 
Mnadhs  has  agreed  to  do,  he  most  have  the  oosts 
-if  ttM|N*  »d  the  ooats  below. 

bn^U.— This  appeal  raises  an  important  point  of 

iMhi  The  question  is  whether  the  ease  comes  with* 

^2di  tei  role  7  of  order  21— in  other  words,  whether 

""iMBeiit  on  the  wiit  is  or  is  not  a  statement  of 

Bit  ii  a  statement  of  claim,   the  case  comes 

inle6;ifnofe,  it*oomee  within  rule  7.    It  seems 

^■•^ttuiqoesUonis  disposed  of  by  ord.  21,  r.  1 

>  na  vodi  "  BO  further  statement  of  claim  "  con- 

[to  ay  niDd  that  that  which  has  been  deUrered  is  a 

t«i  ebtffl,  and  the  mle  goes  on  to  say  that 

^Ttnmi  on  the  writ  shall  be  deemed  to  be  the 

wa-ili™'''    ^  •"*  therefore  of  opinion  that 

S^™*""***!  the  writ  is  a  statement  of  daim. 

3i  t?5^  *•  Jadgihent  was  prematurely  signed, 

^RlilR|Sii]ii:  ft  is  said  that  the  plaintiff  is  assisted 

^T^i;].  I  do  not  think  that  that  rule  appUes 

■•■•**•  present.    It  applies  where  the  party 

Lyy*  Mander,  as,  for  instance,  where  he  has 

'  ttitoment  of  claim  or  defence    too  late. 

cm  U  outside  the  mles,  it  having  been  a 

«t  to  sign  Judgment^  and  the  defendant  is 

^di^  fu96iii(B  to  hsTe  it  set  aside.    It  was 

id  that  the    defendant  was  precluded  from 

bj  hsTing  availed  himself  of  the  order  of  the 

Ooort    I  do  not  think  so,  as  he  paid  the 

0  eoort  under  stress  of  the  order.    As  to  the 

^  are  io  thQ  discretion  of  the  court,  and  it  en- 

oonrt  to  impose  terms.    As  the  defendant's 

agreed  to  allow  the  £34  to  be  paid  out  to 

the  defendant  must  have  the  coets  both 

below. 

raoeordinsfy. 

r  for  the  plaintiff,  E.  BeHdey. 
Hon  for  the  defendant,  Aihimon  A  DreBiw. 


Q.  B.  BiT.  March  5. 

FouHssBs'  Abbociatiois  v.  Claskb.  (a.) 

of  sharei  upon  the  Stock  Esoehango^ 
aiion  of  iratufsree-^Ohligaiion  of  vendor, 

defendant  Mold  certain  ihares  in  a  company 
a  broker  upon  the  London  Stock  Exchange,  The 
purehased  the  eharee  through  a  hrok^.  The 
woe  fxeeuted,  and  the  price  of  the  eharee  was 
wpon  the  delivery  of  the  trane/er  in  accordance  with 
\fiiee  and  utagte  of  the  Stodc  Exchange;  and  thi$ 
done  lefore  any  application  could  he  made  by  the 
'  ^  to  the  company  to  register  him  in  respect  of 
'€$.  The  plaintiff  then  applied  to  the  company  to 
his  name  entered  upon  the  register  as  the  transferee 
I  shares,  hut  the  company  declined  to  register  him, 
pknniiff  thereupon  brought  a$i  action  against  the 

\  Bspoitsd  fcy  W.  F.  Babbt,  Esq.,  Barrister-at-Law. 


dsfendmt  to  recover  back  the  price  paid  for  the  shareit 
as  upon  a  total  faUure  of  consideration, 

BM  {affirming  the  fudgment  of  Stephen,  J.),  thai 
the  d^emiant  was  not  HaUe,  as  the  contract  of  sale  did 
not  impose  upon  him  the  obligation  of  procuring  ihe 
regietration  of  the  transferee  by  the  company. 

Stray  v.  BnsaeU,  1  W,  R.  641,  1  E,  di  E,  888,  fc^ 
lowed* 

Appeal  from  the  Judgment  of  Stephen,  J.,  at  the  trial 
of  the  action  without  a  Jury. 

The  defendant  sold  through  a  broker  upon  the 
Iiondon  Stock  Bzchange  thir^  shares  in  the  National 
CbnserratiYe  Industrial  Dwellings  Association  (Limited), 
and  the  London  Founders*  Association  purchased  the 
shares  through  their  broker  upon  the  Stock  Exchange 
for  the  sum  of  £U8  10s. 

Upon  the  proper  day  the  name  of  Palmer  was  given  af 
the  transferee  of  the  shares.  The  transfer  to  Palmer 
was  prepared  and  executed,  and  the  money  was  paid 
upon  the  transfer  being  handed  orer,  in  accordance  with 
the  rules  and  usages  of  the  Stock  Exchange,  and  this 
was  done  before  the  transferee  could  apply  to  be  regis- 
tered in  reepeot  of  the  shares.  An  application  was 
thereupon  made  by  Palmer  to  the  National  GonservatiTe 
Dwellings  Assoeiation  to  have  his  name  entered  upon  the 
register  of  members  in  respect  of  the  shares,  but  the 
directors  declined  to  register  him.  By  the  articles  of 
association  of  the  National  OonserTative  Dwellingt 
Association  the  directors  might,  in  their  discretion, 
decline  to  register  as  a  member  any  person  claiming 
sharee  by  transfer. 

The  plaintiffs,  the  London  Founders'  Association 
and  Palmer,  brought  this  action  to  recover  back  the 
money  paid  for  the  shares.  Stephen,  J.,  gave  Judg- 
ment for  the  defendant.  The  plaintiff  Palmer 
appealed.  Palmer  was  throughout  the  case  treated  aa 
the  real  plaintiff.in  the  action. 

H,  F,  Dickens  and  W.  E,  Gordon^  for  the  appellant.-* 
A  share  in  a  company  is  a  right  to  receive  certain  benefits 
from  the  company,  and  to  do  certain  acts  as  a  member 
of  the  company,  and  to  be  under  certain  liabilities: 
Colonial  Bank  ▼.  Whinney,  33  W.  B.  852,  at  p.  867,  30 
Oh.  D.  261,  at  p.  286,  34  W.  B.,  at  p.  707,  11  App.  Oaa., 
at  p.  438.  A  shareholder  has  a  status  in  the  company  la 
the  above  sense:  Emmerson*s  oase^  14  W.  B.  906,  L.  B.  1 
Oh.  App.  433.  The  cases  of  Wilkinson  ▼.  Uoyd,  7  Q.  B. 
27;  and  Berminghamw,  Sheridan^  12  W.  B.  668,  33 
BeaT.  660,  show  that  a  contract  for  the  sal?  of  shares 
impliee  a  condition  subsequent  that  the  purchaser  shall 
be  registered  as  a  member.  If  the  purchaser  cannot 
obtain  registration,  he  doee  not  obtain  what  he  con- 
tracted for — ^namely,  a  certain  status  in  the  company 
and  as  the  contract  is  entire  he  can  recover  the  price 
paid.  The  transfer  is  not  the  contract ;  the  contract  is 
not  complete  until  registration.  There  is  no  distinction 
between  a  Stock  Exchange  contract  and  any  other. 
The  Stock  Exchange  rules  regulate  the  mode  of  transfer« 
but  do  not  affect  the  contract  itself.  The  decision  in 
Stray  ▼.  RusseU,  7  W.  B.  641,  1  E.  &  E.  888,  in  the 
Oonrt  of  Queen's  Bench  is  against  this  view,  but  the 
Exchequer  Obamber  (8  W.  B.  240,  1  E.  &  E.  916)  did 
not  adopt  the  Judgment  upon  that  ground. 

They  also  cited  Taylor  t.  Stray^  6  W.  B.  528,  761,  2 
0.  B.  N.  a  175 ;  Senary  ▼.  Butler,  6  W.  B.  280,  682, 
E.  B:  k  E.  887  ;  Evans  v.  Wood,  15  W.  B.  476,  L.  B.  5 
Eq.  9,  at  p.  14  $  Paine  ▼.  Hutchinson,  16  W.  B.  553, 
L.  B.  3  Oh.  App.  388 ;  Hodghineon  ▼.  KeUy,  16  W.  B. 
1078,  L.  B.  6  Eq.  496;  Skinner  t.  Oity  of  London 
Marine  Insurance  Co.,  33  W.  B.,  at  p.  629,  14  Q.  B.  D., 
at  p.  887  ;  and  1  Lindley  on  Partnership,  4th  ed.,  712. 

Some  Pc^yne,  Q.O,,  and  A,  Q.  Mclntyre,  for  the 
reepondent,  were  not  oidled  npon. 

Lord  Esnan,  M.B.— This  was  a  contract  made  upon 
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ant  wa$  entiUed  ez  debito  justititt  to  have  it  set  a»id€ 
VfUhoui  term$t  the  irregularity  nci  heing  a  mere  non- 
t^mpliance  toUh  the  rulee  wiiMn  ord.  70,  r.  1. 

Held,  aUo,  that  the  defendant^  Ify  oMng  for  eotte  in 
the  iummoM^  did  not  give  the  court  Juriididtion  to 
impose  termSt  though  the  courts  having  discrdUm  a$  to 
the  costSt  was  enabled  to  txad  terms  as  a  oondition  of 
giving  costs, 

Hdd,  aUOt  that  the  dtfendant,  hy  paying  the  money 
into  court,  had  not  so  availed  hinisd/  of  the  order  of  the 
Divisional  Court  as  to  he  precluded  from  appocding. 

A  writ  of  tniDmoiify  tpeolally  indofied  with  a  olaim 
for  £68,  was  aerred  on  tiie  Slit  of  Jannanr,  1888,  and 
the  defendant  entered  an  appearanoe  on  the  S6tii  of 
January.  Judgment  wu  aigned  on  the  7th  of  FM»ni- 
ary  for  want  of  a  etatement  of  defenoe.  The  defendant 
thereapon  took  ont  a  aununona  to  have  the  Jodgmeot 
aet  aside,  with  eosta,  upon  the  ground  that,  nnder  ord. 
SI,  r.  6,  he  had  ten  days  from  the  time  limited  for  ap- 
pearance within  whieh  to  dellTer  his  defenoe  -that  is  to 
say,  the  Isst  day  for  appearanoe  being  the  S8th  of 
Jannaryi  he  had  ten  days  from  that  day  to  deliver  a 
defenoe.  The  plaintiff  contended  that,  nnder  ord.  SI,  r* 
7,  the  defendant  had  oidy  ten  days  after  his  appearanoe 
within  whioh  to  deliver  a  defenoe.  Hawkins,  J.,  dii- 
missed  the  application.  The  Divisional  Gonrt  (Hoddle- 
stoo,  B.,  and  Kanisty,  J.)  made  an  order  setting  aside 
the  judgment  upon  the  defendant  paying  £84  into  oourt 
within  four  days,  otherwise  the  Judgment  to  stand; 
coats  to  be  coats  in  the  cause. 

The  defendant  appealed,  having  paid  £34  into  oonrt. 

J,  O,  Witt,  for  the  defendant— The  indorsement  oo 
the  writ  is  a  etatement  of  claim :  ord.  20,  r.  1  (a).  It  is 
headed  "  Statement  of  Olaim,"  and  gives  full  partionlatB, 
including  the  place  of  trial.  The  statement  of  claim 
was  delivered  when  the  writ  was  served:  VeaU  v. 
Automatic  Boiler  Cb.,  85  W.  B.  454,  18  Q.  B.  D.  631. 
Ord.  81,  r.  6,  therefore  applies,  and  the  defendant  bad 
ten  days  from  the  time  limited  for  appeahmoe— namely, 
the  88(h  of  January*— to  deliver  a  defence,  and  the 
Judgment  was  premature  and  irregular.  That  being  so, 
the  defendant  was  entitled  ex  dMtoJusUtia  to  have  the 
Judgment  set  aside,  and  the  court  had  no  power  to  im- 
pose terms. 

He  also  cited  Smith  v.  Sydney^  18  W.  B.  6S8,  L.  R. 
S  Q.  B.  203. 

Israel  Davis,  for  the  plaintiff.— -Old.  21,  r.  6,  refers 
to  a  separate  statement  of  daim,  which  must  be  delivered ; 
a  writ  is  served.  A  spedally-iodorsed  writ  is  in  lieu  of 
a  statement  of  claim.  It  can  be  served  in  the  vacation : 
Murray  v.  Stephenson,  35  W.  B.  66$,  19  Q.  B.  D.  60; 
a  statement  of  claim  cannot.  No  statement  of  oUdm, 
therefore,  has  been  delivered  here,  and  ord.  21,  r.  7, 
applies.  Further,  if  the  judgment  was  irregularly 
signed  it  was  a  non-compliance  vrith  the  rules,  uid  the 
oourt  had  power,  under  ord.  70,  r.  1,  to  aet  the  Judg- 
ment aside  upon  terms.  Again,  even  if  the  defendant  is 
entiUed  to  have  the  Judgment  set  aside  en  deMo 
justities,  the  oourt  has  power  to  impose  terms  if  ooats  are 
asked  for  in  the  summonSf  the  defendant  therel^  sub- 
mitting himself  to  the  discretion  of  the  Judge :  BarIM 
V.  Sfmfon,  14  W.  H.  614,  L.  B.  1  0.  P.  483;  AVbaU  v. 
Greenwood,  7  Dowl.  534.  [Fry,  L.J.,  referred  to  Oash 
V.  WeOs,  1  B.  ft  Ad.  375.]  Lastly,  the  defendant, 
having  acted  upon  ^e  order  of  the  Divisional  Oourt  by 
paying  the  £34  into  court,  elected  to  take  and  avail 
himself  of  that  order,  and  cannot  now  appeal  against  it : 
Pearce  v.  Chaplin,  9  Q.  B.  802.  He  served  the  order 
upon  the  plaintifC  with  the  indorsement  of  the  payment 
into  oourt  upon  it. 

Witt  replied  upon  the  last  point. 

Fbt,  LJ.— This  appeal  ndsea  several  points.    The 


first  and  most  important  one  is  a  point  of  pisekioe.  Us 
plaintifl  served  a  specially-indorsed  writ  upoa  the  di- 
fendant,  the  indorsement  being  headed  '^SCatsBMBtsf 
Olaim,"  stating  the  plaoe  of  ttiiO,  and  giving  the  iafoi* 
mation  usually  given  in  a  statsment  of  elrisL   It  m 
served  on   the  21st  of   Jannaryi  and  the  dsftndsit 
entered  an  appearanoe  on  the  26tfa.    The  qusstfam^ 
what  is  the  earliest  date  on  which  the  plahitiflosBiigi 
judgment  for  want  of  a  statement  of  defsassf  Thsk 
question  depends  on  ord*  SI,  rr.  6,  7.    By  role  4,  wbrn 
a  statement  is  delivered,  the  defendant  must  dsUw  hh 
defence  **  within  ten  days  from  the  deUvsry  of  the  itsti- 
ment  of  daim,  or  from' the  time  limited  for  appasnMi^ 
whichever  shall  be  last"     By  rule  7,  a  defsndsatvlo 
has  appeared  and  "  who  has  neither  received  nor  raqidrdi 
the  delivery  of  a  statement  of  daim,  must  dahtw  Ui 
defence  (if  any)  within  ten  days  after  his  appasitaoAi'' 
In  the  present  ease  the  last  day  for  appearanoe  wu  tta 
28th  of  January,  and  Judgment  was  signed  on  th«  7tfa 
of  February.    If  the  time  ran  from  the  last  day  linitod 
for  appeanmce,  the  Judgment  was  wrongly  si^  if 
the  time  ran  from  the  actual  appearance,  it  vm  4M» 
We  have  therefore  to  consider  whether  a  strtmat  of 
daim  has  been  delivered.    In  my  opinion  a  iktosMtef 
claim  was  delivered  when  the  writ  vras  servei  TWh 
made  dear  by  ord.  20,  r.  1  (a),  whioh  provUn  iM, 
where  a  writ  is  speddly  indorsed,  "  no  further  ititasHit 
of  daim  shall  be  delivered,  but  the  indorsement  on  tti 
writ  shall  be  deemed  to  be  the  stotement  of  dilik 
Two  things  are  to  be  observed  here.    No ''  farther  itoto- 
ment  of  claim"  is  to  be  deUvered.    That implta tM 
the  spedal  indorsement  is  a  statement  of  dsim.  T^ 
rule  also  expressly  provides  that  the  indorsemflifc  ^ 
be  **  deemed  to  be  the  statement  of  daim."    ThcniM 


the  indorsement  is  the  statement  of  daim,  and  the  mtm 
of  the  writ  is  the  delivery  of  the  statement  of  dja 
Accordingly  the  case  falls  within  rule  6,  and  the  dftar 
ant  had  ten  days  from  the  time  limited  for  appertMl 
to  deliver  his  defence.  Hence  he  had  ten  days  txw^ 
28th  of  January,  and  so  the  Judgment  signed  ca  m 
7th  of  February  was  premature  and  irregdar.  b  w 
case  of  an  irregular  Judgment  the  defenduit  has  siV" 
to  have  it  set  aside  ea;  dddto  JueUtia. 

It  was  said  that  under  ord.  70,  r.  1,  the  oonitvii 
enabled  to  ded  with  tUe  case  in  a  different  vajfN* 
what  it  oould  otherwise  do.  That  rule  refers  to  Mi' 
compliance  with  the  rulee  of  practice^  wheresa  heretti 
plaintifl  had  no  right  to  Judgment  The  case  is,  theie* 
fore,  not  within  the  rules.  We  must  apply  the  pisolios 
independently  of  the  rules.  There  is  a  great  distinotifla 
between  setting  aside  a  Judgment  that  is  irregslnh 
whioh  is  a  matter  ea  debito  Juetitim,  and  setting  aside  • 
judgment  where  the  court  has  a  discretion  to  ex«dia 
In  the  latter  case  the  court  can  impose  terms ;  ia^ 
former  case  it  cannot.  But  though  that  is  so,  the  ooul 
dways  has  a  discretion  to  ded  vrith  the  costs  of  M 
application,  and  by  that  means  the  court  baa  bui 
enabled  to  impose  terms. 

It  was  sdd  that  the  oourt  has  a  discretion  in  th*^ 
ter  where  oosts  are  asked  for  in  the  summons.  BetUA 
V.  Stinton  vras  dted  in  support  of  that  piopodttja 
There,  however,  the  judge  had  made  an  order  setting  am 
the  execution,  vrith  costs,  and  I  do  not  think  that  the  111 
gnage  of  Erie,  O.J.,  would  apply  if  the  Judge  had  n 
fused  to  give  costs,  or  that  he  intended  to  say  that  tl 
Judge  oould  impose  terms  merely  because  o^^*^  ^ 
asked  for  in  the  summons.  This  riew  is  in  acoorosaj 
with  what  Bayley,  J.,  said  in  Cash  v.  (Veils.  When  tl 
court  gives  costs  it  may  exact  terms  as  a  conditipD  < 
giriog  the  costs,  but  it  has  no  right  to  impoae  Utn 
merdy^beoanse  costs  are  asked  for. 

It  was  then  sdd  that  the  defendant  had  availad  hu 


self  of  the  order  of  the  Dividend  Oourt»  and  vaa  tM 
fore  preduded  from  appeding  against  it.  ^^  ^  !||! 
that  he  had  acted  upon  the  order  by  paying  the  m  U^ 
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€0al»  and  eoold  not  •ftenraidt  bave  tt  Mt  Mld«.  The 
Meodant  was  plaood  in  thia  pndieament  bj  th«  oider« 
H»  WM  tcdd  that  ha  mntt  paj  £94  into  court  or  the 
iadgBont  for  £68  would  ata&d,  and  exaontion  might 
iMU  for  tha  larger  amount.  He  paid  the  money  into 
flBQXt,  not  Tolantiirily,  bnt  under  oompukion  of  the 
I  cannot  see  any  aaient  on  hie  part  to  the 
The  Jndgei  in  tha  court  below  aeam  to  haya 
in  o|rfnion  upon  the  point  of  praetioe,  and  to 
imed  that  they  had  Jurisdiction  to  impcae 
We  have  Jnxiadiotion  aa  to  the  coate,  and  can 
to  impoae  termi.  Therefore,  if  the  defendant 
lift  pay  the  £34  now  in  court  to  the  plaintiiC,  which  I 
odntand  he  haa  agreed  to  do,  he  moat  have  the  ccata 
«f  tida  appeal,  and  the  coata  below. 

LorfB,  L. J.— Thia  appeal  raiaea  an  important  point  oi 

ffiaotice.    The  queation  ia  whether  the  eaae  cornea  with- 

tinile  6  or  rule  7  of  order  81 — ^in  other  worda,  whether 

fha  indorsement  on  the  wiit  ia  or  ia  not  a  atatement  of 

alalBk    If  it  ia  a  atatement  of  claim,   the  caae  oomee 

VittiiB  rale  6 ;  if  not,  it*oomea  within  rule  7.    It  aeema 

to  ns  that  thia  queation  ia  diapoaed  of  by  ord.  21,  r.  1 

(a).   The  worda  "  no  further  atatement  of  claim  "  con- 

^  to  my  mind  that  that  which  haa  been  deliTered  ia  a 

atrtMwiBt  of  claim,  and  the  rule  goea  on  to  aay  that 

^flis  indoiaement  on  the  writ  shall  be  deemed  to  be  the 

ihtoaaal  of  daim."    I  am  therefore  of  opinion  that 

Iha  Uonament  on  the  writ  ia  a  atatement  of  daim. 

ThatbdhigiD,  the  Jadgiftent  waa  prematarely  aigned, 

nd  ia  infgabr.    It  ia  aaid  that  the  plaintiff  ia  aaaiated 

lyanL  70,  i,  1.    I  do  not  think  that  that  rule  appUea 

toa  oaaefike  the  preaent.    It  appliea  where  the  party 

has  Made  a   blonder,  aa,  for  inatanoe,  where  he  haa 

Umcd  a  atatement.  of  claim  or  defence    too  late. 

Bspieae&t  caae  ia  outaide  the  rulea,  it  hafing  been  a 

moifBl  act  to  sign  judgment^  and  the  defendant  ia 

fititlad  ex  debtio  iusiitia  to  have  it  aet  aaide.    It  waa 

Aan  urged   that   the    defendant  waa  precluded  from 

Mpaaliog  by  haying  aTailed  himaelf  of  the  order  of  the 

Ailrional  Oourt    I  do  not  think  ao,  aa  he  paid  the 

Mney  into  court  under  atresa  of  the  order.    Aa  to  the 

aorta,  they  are  in  the.  diacretion  of  the  court,  and  it  en- 

AUa  the  coort  to  impcae  terma.    Aa  the  defendaut'a 

«Muiael  haa  agreed  to  allow  the  £34  to  be  paid  out  to 

ftiplainti£^  the  defendant  muat  have  the  coata  both 

km  and  below. 

Order  aoeprdingly. 

floUeitor  for  the  plaintiff,  E.  Behdey. 

Solicitors  for  the  defendant,  Aihimon  A  DreBHr. 


ftom  Q.  B.  IMt.  Maroh  5. 

LoHDoir  Pousdsbb'  AaaoaiATiov  v.  Claskb.  (a.) 

of  sham  upon  the  Stock  EwhangO'^ 
RegiitfraUon  of  irafuforee-^OhUgaiion  of  vendor, 

Thm    defendant  iold  certain  $hare$   in    a    company 
fha  broker  upon  the  London  Stock  EoDchange.   The 
)ijf  purchased  the  Bharee  through  a  broker.    The 
m/iBtr  uHU  (xeeuted^  and  the  price  of  the  sharee  was 
I  wepon  the  delivery  of  the  trane/er  in  accordance  ufith 
rwUee  and  usages  of  the  Stock  Bkxhange;  and  this 
done  before  any  applieatton  eould  he  made  by  the 
\Mferee  to  the  company  to  register  him  in  respect  of 
shares.     The  plainUffthen  applied  to  the  company  to 
e  his  name  etUered  upon  the  register  as  the  transferee 
(IT  ffta  shares,  but  the  company  declined  to  register  him, 
I  ^hm  plaintiff  thereupon  brought  a$i  action  against  ths 

^)  Bepovtad  fcy  W.  F.  Babht,  Baq.,  Barriater-at-Law. 


defendemt  to  recover  back  the  price  paid  for  the  share$t 
as  upon  a  total  faUurs  of  consideration, 

BM  {affirming  the  fudgmeni  of  Stephen,  J.),  thai 
the  d^emiani  was  not  HaUe^  as  the  contract  of  scUe  did 
not  ^pose  upon  him  the  obligaiion  of  procuring  the 
registration  of  ths  transferee  by  the  company. 

Stray  v.  Boaaell,  1  W,  R.  641,  1  E.  db  E.  868,  /ol- 
lowed. 

Appeal  from  the  Judgment  of  Stephen,  J.,  at  the  trial 
of  the  action  without  a  Jury. 

The  defendant  aold  through  a  broker  upon  tha 
London  Stock  Bzohange  thir^  aharea  iu  the  National 
Oonaervative  Induatrial  Dwellinga  Aaaooiatton  (Limited), 
and  the  London  Foundera'  Aaaodation  purohaaed  the 
aharea  through  thehr  broker  upon  the  Stock  Exchange 
for  the  aum  of  £14S  10a. 

Upon  the  proper  day  the  name  of  Palmer  waa  given  aa 
the  tranaferee  of  the  aharea.  The  transfer  to  Palmer 
waa  prepared  and  executed,  and  the  money  waa  paid 
upon  the  tranafer  being  handed  over,  in  accordance  with 
the  nUea  and  uaagea  of  the  Stock  Exchange,  and  thia 
waa  done  before  the  tranaferee  could  apply  to  be  regia- 
tered  hi  reapeot  of  the  aharea.  An  application  waa 
thereupon  made  by  Palmer  to  the  National  Oonaervative 
Dwellings  Association  to  have  his  name  entered  upon  the 
register  of  members  hi  respect  of  the  shares,  but  the 
directors  declined  to  register  him.  By  the  articles  of 
association  of  the  National  Oonaervative  DwelUngs 
Aaaodation  the  directora  might,  in  their  diacretion, 
decline  to  regiater  aa  a  member  any  peraon  olabning 
aharea  by  transfer. 

The  plaintifta,  the  London  Foundera'  Aaaodation 
and  Palmer,  brought  thia  action  to  recover  back  the 
money  paid  for  the  aharea.  Stephen,  J.,  gave  Judg- 
ment for  the  defendant.  The  plaintiff  Palmer 
appealed.  Palmer  waa  throughout  the  caae  treated  aa 
the  real  plaintiff.in  the  action. 

H,  F,  Dickens  and  W.  E,  Chrdon^  for  the  appellant.-* 
A  share  in  a  company  ia  a  right  to  receive  certain  beneflta 
from  the  company,  and  to  do  certain  acta  aa  a  membei 
of  the  company,  and  to  be  under  certdn  Uabilitiea: 
Colonial  Bank  v.  Whinney^  83  W.  B.  852,  at  p.  867,  30 
Oh.  D.  861,  at  p.  886,  34  W.  B.,  at  p.  707,  11  App.  Oaa., 
at  p.  438.  A  ahareholder  haa  a  staius  in  the  oompany  ia 
the  above  aenae :  Emmerson*s  case,  14  W.  B.  905,  L.  B.  1 
Oh.  App.  433.  The  caaea  of  Wilkinson  v,  Lloyd,  7  Q.  B. 
27;  and  Berminghamy,  Sheridan,  12  W.  B.  658,  33 
Beav.  660,  ahow  that  a  contract  for  the  aal9  of  aharea 
impliea  a  condition  anbaequent  that  the  porohaaer  ahall 
be  regiatered  aa  a  member.  If  the  purchaaer  cannot 
obtain  regiatration,  he  does  not  obtain  what  he  con- 
tracted for — ^namely,  a  certain  status  in  the  company 
and  as  the  contract  is  entire  he  can  recover  the  price 
paid.  The  tranafer  is  not  the  contract ;  the  contract  is 
not  complete  until  registration.  There  ia  no  diatincUon 
between  a  Stock  Exchange  contract  and  any  other. 
The  Stock  Exchange  rolea  regulate  the  mode  of  tranafer, 
but  do  not  affect  the  contract  itaelf.  The  dedaion  in 
Stray  v.  Russell,  7  W.  B.  641,  1  E.  ft  E.  888,  in  the 
Oourtof  Queen'a  Bench  ia  againat  thia  view,  hot  the 
Exchequer  Obamber  (8  W.  B.  240,  1 E.  &  E.  916)  did 
not  adopt  the  Judgment  upon  that  groand. 

They  alto  cited  Taylor  v.  Stray,  5  W.  B.  528,  761,  2 
0.  B.  N.  a  175 ;  Senary  v.  BuUer,  6  W.  B.  280,  682, 
E.  B.  ft  E.  887  ;  Evans  v.  Wood,  15  W.  B.  476,  L.  B.  5 
Eq.  9,  at  p.  14  {  Pains  v.  Hutchinson,  16  W.  B.  553, 
L.  B.  3  Oh.  App.  388;  Hodghinson  v.  Kdly,  16  W.  B. 
1078,  L.  B.  6  Eq.  496;  Skinner  v.  Oity  of  London 
Marine  Insurance  Co,,  33  W.  B.,  at  p.  629,  14  Q.  B.  D., 
at  p.  887  ;  and  1  Lindley  on  Partnerahip,  4th  ed.,  712. 

Home  Payne,  Q,C.,  and  A,  Q.  Mclntyre,  for  the 
reapondent,  were  not  called  upon. 

Lord  EsHBB,  M.B.— Thia  waa  a  contract  made  upon 
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tbd  filtock  Ezobange  with  re$peot  to  the  sale  of  «ertain 
■hares  in  a  limited  oompany.'  By  their  articles  of  aaeo- 
oiation  the  compfoiy  may,  in  their  discretion,  decline  to 
register  tlie  name  of  any  transferee  of  shares.  The  con- 
tract was  made  between  broken  npon  the  Stock 
lEzchange,  and  I  shall  treat  the  case  as  if  the  present 
dispute  was  between  the  parties  who  had  instructed  the 
brokers.  The  plaintiff  was  the  parchasez  tbrongb  a 
broker,  the  defendant  was  the  seller  through  a 
broker.  The  transfer  to  the  plaintiff  was  executed 
and  handed  o?er  to  the  plaintiff's  broker,  and  thereupon, 
according  to  the  rules  of  the  Stock  Exchange,  the 
agreed  price  was  paid.  The  plaintiff's  name  was  takei^ 
to  the  company  for  registration,  and  they  decline^  to 
register  itf  This  action  was  then  brought  to  recoyer 
back  the  money  paid  for  the  shares..  It  was  contended 
Sox  the  plaintifl  that,  although  the  tiansfere  wan  to  pi^y 
for  the  shares  at  the  time  the  transfer  was  handed  over, 
which  w»a  done  before  his  name  was  taken  to  the  com- 
pany for  registration,  yet  there  is  implied  in  the 
contrfMt  a  condition  subseqo^t  that  if  the  company  for 
any  reason  refuses  to  register  the  transferee,  the  contract 
is  to  be  considered  at  an  end,  and  the  money  is  to  be 
repaid,  upon  the  ground  of  a  total  failure  of  considera- 
tion. That  proposition  depends  upon  twp  questions— 
Was  there  implied  i^  the  contract  such  a  condition 
fiujtweqnent?  and,  if  so,  was  there  a  total  failure  of  con- 
sideri^o^fi  It  is  unnecessary  for  us  to  consider  the 
second  question,  because  at  this  date  it  would  be  wroiiig 
to  throw  any  doubt  upon  this,  that  in  the  case  of  a  con- 
tract for  the  purchase  of  shares  upon  the  Stock  Exchange 
no  such  condition  subsequent  can  be  implied,  the  vendor 
not  undertaking,  absolutely,  that  the  purchaser  or  his 
nominee  will  be  registered  by  the  company. 

l^oiff  in  1869  that  very  point  came  before  the  Court 
of^  QiM«^'s  Bench  in  Stray  ^,\BuBaelL    Whe^  the  case 
of  Wukiriion  v.  Lloyd  was  cited  and  relied  upon  for  t)ie 
plaintiff,  Lord  Campbell  said  (1  E.  &£:897):  <<You 
have  <to  show  that  the  vendor  here  was  equally  bound, 
as  was  the  vendor  in  that  case,  to  obtain  the  directon' 
consent."       In    delivering   judgment   he   showed  the 
distinction  between   Wilkimon  v.  Lloyd  and  the  case 
then  before  the  court,  and  proceeded  (7  W.  R.  642,  1 
E.  k  E.  900) :  "  Here  the  purchase  of  shares  in  a  joint 
stock  bankiDg  company  was  made  at  the  request  of  the 
plaintiff  bj^  a  broker  on  the  Stock  Exchange  in  London, 
and  the  contract  must  be  considered  as  made   with 
re/erence  to  all  the  established  usages  of   the  Stock 
Exchange.     .     .     .     According  to  these  usages,  the 
prfee  of  the  shares  is  payable  on  tbe  one  broker  banding 
over  to  the  other  the  trauBfers  and  certificates.    What 
does  the  vendor  contract  to  sell  and  deliver  P    Genuine 
transfers  and  certificates,  with  the  interests  and  rights 
which  they  convey.    There  might  be  a  condition  subse- 
quent imposing  upon  the  vendor  the  onus  of  procuring 
the  consent  of  the  directors  to  the  transfer ;  but  1  find 
no*  evidence  of  such  a  condition."    It  was  upon  that 
ground  that  he  distinguished  the  case  from  Wilkinson  v. 
Lloyd,    Crompton,  J.,  also  says  (7  W.  B.  644,  1  E.  ft  E. 
918) :  ''In  the  first  place,  I  am  not  satisfied  that,  ac- 
cording to  the  contract,  the  defendant  engaged  that  the 
banking    company  should    accept    the    plaintiff   as  a 
member  of  the  co-partnership.     By  the  contract,  as 
explained  by  the  usage  of  the  Stock  Exchange,   the 
name  was  to  be  given  on  a  certain  day,  so  that  the 
vendor  might  get  the  transfer  made  out  to  the  vendee 
or  to  his  nominee,  and  he  was  then  to  hand  over  the 
transfen  and  certificates  of  shares,  and  to  receive  bis 
money;    and  there  is  nothing  that  satisfies  mp  that 
anything  more  was  to  be  done  by  the  vendor.     •     .    . 
The  fact<  of  the  payment  having  to  be  made  on  the 
handing  over  th^  certii^cates  and  transfers,  and  tl^ 
practice  stated  as  to  no  prior  consent  being  ever  asked 
for«  and  as  to  no  assent  being  ever  refused,  make  it  very 
probable  that  the  vendee  in  such  case  bargains  only  for  ^ 


tlw  delivery  of  the  shares  and  traadhn,  and  tahsBtiia 

chance  of  getting  himself  or  his  nominee  or  rab-ioidia: 

accepted  and  registered."    He  then  refers  to  WMmui^ 

V.  Lloyd^  and  proceeds :  **  But  whatever  may  haie  btdi 

the  case  of  the  purchase  of  the  partnership  dumJi 

the  mines  (real  property  to  some  extent)  in  that  qii%| 

on  a  sale   between  the  parties  not  according  to  4ap 

course  of  business  on  the  Stock  Exchange,  I  oan  mM 

no  such  assumption  in  the  present  case,  where  the  riH 

was  according  to  the  regulations  of  the  Stock  ExBhaog|| 

which  made  the  price  payable  on  handing  over.ii{ 

shares  and  transfers,  and  according  to  which  it  ii  4 

least  probable  that  the  vendee  was  to  take  upon  liafM 

the  duty  of   getting  the  transfers  completed  ssd  1||j 

shares  registered,  and  where,  from  the  nataze  oi^ 

transaction,  it  seems  to  me  very  unlikely  that  the 

should  undertake  for  the  acceptance  of  any 

name  or  person,  when    ho    may  have   been 

ignorant,  at  the  time  of  the  contract,  of  the  Qsae 

responsibility  of  the  intended  transferee."    The 

decided  that  the  vendor  did  not  undertake  to  obtiiii 

purchaser's  registration.     What    was   said  aboq| 

plaintiff  not  being  ready  and  wilUng  to  peifi 

contract,  and  about  his  knowledge  of  all  the 

the  time  the  money  was  paid,  only  formed 

grounds  for  the  judgment.    That  was  a  deciaiol' 

an  every-day  mercantile  contract,  and  even  if  W^ 

not  agree  with  it,  we  could  not,  nearly  thlr^. 

afterwards,  in  the  face   of   th^  well-knows  nil 

which  we  are  guided,  overrule  it,  when  it  iifeo^ 

formed    the    basis    upon    wnich  a    numlMl  ^  ' 

Stock    Exchange    contracts    have    since   bMB 

However,- 1  think  that  view  of  the  Queen's 

confirmed  in  the  Exchequer,  Chamber.    ^^llSMIi 

in  deUvering  the  judgment,  said :  «<  We  all  thisk 

construing  the  contract  in  this  case  by  the  usage 

Stock  Exchange,  subject  to  which  It  was  mad( 

was  no  undertaking  by  the  vendor  of  the 

obtain  absolutely  the  consent  of  the  direoton 

transfer.*'    That  expressly  negatives  both  the 

in  that  case  and  the  argument  addressed  to  as. 

no  doubt  that '  the  vendor  must  not  prevent,  or  dd 

thing   to  prevent,   the  company   from   acoeptbif 

purchaser  or  his  nominee ;   but  it  was  not 

that  there  was  anything  of  the  sort  here.    I  ^ 

wish  to  rely  upon  the  company  having  the 

refusing  to  register  a  transferee ;  the  result 

the  same  if  the  company  had  not  the  cy^tioik   It 

opinion,  the  vendor  does  not  etipnlate  that  the 

will  accept  the  purchaser  or  his  nofninee*    He  dosi 

take  that  responsibility.    He  only  agrees  to  haad 

the  transfers  and  certificates.    I  entirely  agrse  wiA 

decision  in  Stray  v.  Bu$»elL     Looking  at  this  ~ 

matter   of    businees,  it  would   be    most  foolish 

improper  for  a  man   selling   aharea    upon  the 

Sxcliange  to  agree  to  such  a  condition.    1  cannot 

cetve  how  anyone  can  be  assumed  to  agree  to  it, 

it  is  impossible  to  Imply  it.    The  appeal  mustb  " 

be  dismissed, 

Fbt,  L.J.— I  also  agree  that  this  appeal  fafla. 
first  subject  for  inquiry  is  as   to  the  nature  or 
contract.     It  was  a  contract  for  the  sale  of    *^ 
according  to  the  rules  and  usages  of  the  Stock  Exohi 
the  shares  requiring   registration    and    the 
having  power  in  their  discretion  to  decline  to  : 
1%  was  argued  for  the  plaintiff  that  under  the  oonti 
the.  purchaser,  on  the  one  hand,  agreed  to  pay  for  J 
shares,  and  the  vendor,  on  the  other  hand,  sgresd  ^ 
the  purchaser  should  beooma  the  registered  ownerj 
the  shares,  and,  that  being  so,  the  purchaser  hsd  a  x* 
tp  reacind  the  contcact  and  recover  back  his  money  r 
the  refusal  of  the  company  to  register  him,  ^P^^^^^ 
ground  that  there  was  a  total  failure  of  oonsidsiaM, 
The  other  view  of  the  contract  is  that  the  vendor  sgiM*' 
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psjmexit  of  the  porohase-monej  to  hand  over,  to 
tbe  iBDgnage  of  Lord  Oampbell  in  Stray  t.  BvaBeUf 
iiioe  tmufers  and  oertifioatee,  with  the  interests  and 
which  they  convey.    These  are  the  two  yiews  of 
c6otnot,  and  we  have  to  determine  wbidh  is  the 
one.     The   maohinery  of   the  Stook  Exchange 
a  atroDg  argument  to  show  that  the  latter  is  the 
view.    According  to  the  rules  and  usages  of  the 
Sxchasgey  the  name  of  the  proposed  transferee 
be  given  on  a  certain  day  to  anable  the  Tendor  to 
wiwft  rot  the  transfer,  and  payment  is  to  be  made  upon 
ItetHBrfer  hehig  executed  and  banded  over.    All  this 
'Mh  place  before  the  purchaser  applies  to  have  his 
mmcsUred  on  the  register.    The  fact  of  the  money 
1^airii|befoie  the  application  for  registration,  is  strong 
to  Aoff  that  the  obligation  to  procure  the  registration 
ll Mint  of  the  contract  which  the  Tender  has  entered 
IhIb.  Tot  tbis  reason,  I  am  of  opinion  that  the  plaintiff 
Mi  Howerer,  in  addition  to  this,  we  have  a  decision 
jttt  Court  of  Queen's  Bench  in  Stray  ▼.  Bu$Bell 
^iina«cd  twenty-nine  years  ago.    I  shoold  be  Tery 
jypte  distQtb  that  decision,  upon  the  faith  of  which 
%&!!!^^  of  contracts  must  have  been  made.      Mr. 
PUas  placed  before  us  certain  considerations  to  show 
Wftlhitdfidrion  was  wrong.     He  instanced  the  case  of 
^j^  — ii|iiinent  of  a  lease  where  the  lessor's  consent 
'^S^aST"^'    Bat  there  tbe  lessor's  consent  must 
IB^ytohm  ^lore  the  assignment^  and  without  it  the 
'  a«U  not  be  made.      It  is,   therefore,  a 
intedoit  to  the  execution  of  tbe  assignment, 
^^^z^^tn^  the  directors'  acceptance  of  the  trans- 
^^^Vffl^waa  not  a  condition  of  the  contract  at  aU. 
.^^*J»to  tbe  decision  in  WilkinBony.  Lloyd,  which 
'  wt    "''^°'     The  court  there  held  that  in  that 
^rah  VB6  not  the  case  of  a  sale  of  shares  on  the 
sebaugto,  the  consent  of  the  directors  was  a 
'^  precedent  to  the  trnnsf er  being  effectual,  and 
^eh  consent  there  was  a  total  failure  of  con- 
That  being  my  view  of  the  contract,  it  is 
to  go  into  the  second  inquiry  as  to  whether, 
.» condition  were  implied  in  the  contract,  there 
kmtal  failure  of  consideration. 

.  IfeJ*— Li  my  opinion,  Hhe  duty  of  the  vendor 

^teid  ortir  the  securities  at  the  time  fixed  by  the. 

tike  Stock  Exchange.      He  must  execute  a 

Kanafer.    He  must  pay  all  calls  due  before  the 

'  of  sale  was  entered  liito.    It  is  said,  however, 

■a  a  further  duty— namely,  to  obtain  the 

aooeptanoe    of    tbe    purchaser's   name    for 

od   that   if    the   dive^tora    decline    to 

the  nsnne,  tbe  {Purchaser  can  rseover  the  price 

ftr  tbe  sbases.    It  is  sufleient  for  me  to  say  that  I 

TMtd  Bdvy  auefa  ccmdition  silbsequent  into  the 

:,  and  for  tbis  oonoittelon  Stray  ▼•  Bu$ieU  is  a 

antbolrity.    In  my  opinion,  the  vendor  does  not 

to  pto^iflre  the  aoceptaHoe  and  registration  of 

r  by  tiiadireetors. 

Afpeal  dimniMMd. 

for  the   plaintiflsy    BoUn9Qnf    Poole,    A 

fat  the  dafendaniy  Mcrley  A  Shirreff. 


From  Q.  B.  Biv.  Feb.  21. 

'Mxwo^y  &c.,  OF  BiTBT  V.  Lakcashibe  akd  Yobk- 

SHIBB  BaILWAT  Oo.    (tf.) 

BaUways  ClaHses  Act,  1845  (8  Vict.  c.  20),  «.  46— 
BaUway  company^**  Bridge*^ — Bepair  of  road  ear" 
ried  hy  bridge. 

A  railu>ay  company  whieh  hoe  carried  a  road  over  the 
railway  hy  a  Mdge  'i$  teuiwf,  under  aeetion  46  of  the 
Railways  OlauMB  Aet,  1845,  to  repair  and  vnainiain  the 
road  over  the  bridge  a$  well  om  the  aeiual  etrueture  of  the 
bridge. 

Appeal  from  a  divisional  pourt  (Mathew  and  Cave,  JJ.). 

The  action  was  brought  for  work  done  and  materials 
provided  by  the  plaintiffs  in  paving  and  flagging  a 
railway  bridge  in  Manchester- roskd.  Bury. 

A  special  case  was,  under  ord.  34,  r.  1,  stated  for  the 
opinion  of  the  court. 

It  appeared  that  the  plaintiffs  were  the  urban  sanitary 
authority  for  the  borough  of  Biizy. 

The  defendants,  acting  in  pursuance  of  powers  given 
to  them  by  their  private  Acts  (which  incorporated  the 
Railways  Olauees  Act,  1845),  in  1847  extended  their 
railway  to  Bary,  and  in  so  doing  passed  under  the 
turnpike  road  in  a  deep  cutting.  They  accordingly 
supported  the  turnpike  road,  the  level  of  which  was 
unaltered,  by  two  arches  which  constitute  the  bridge  in 
question.  It  was  admitted  that  the  road  had  not  been 
either  widened  or  lengthened  by  the  constraotion  of  the 
railway,  and  that  no  additional  burden  cr  expense  in 
respect  of  the  maintenance  and  repair  of  the  roadway 
had  been  cast  upon  the  pUintifls. 

The  question  for  the  opinion  of  the  court  was  whether 
the  defendants  were  liable,  under  the  provisions  of  section 
46  of  the  Bailway  Clauses  Act,  1845,  to  keep  the  road- 
way of  the  bridge  in  repair. 

The  Divisional  Court  held  themselves  bound  by 
authority,  and  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

By  section  46,  "  If  the  lide  of  railway  cross  any  tntn- 
pike  road  or  public  highway,  th6n  (except  where  other- 
wise provided  by  the  special  Act)  etcher  sach  road  shall 
be  carried  over  the  railway  or  the  railway  shall  be  carried 
over  such  road  by  means  of 'a  bridge  of  the  height  tod 
width  and  with  the  ascent  or  'descent  by  this  or  the 
special  Act  in  that  behalf  provided,  and  such  bridge, 
with  tbe  immediate  approaches  and  all  other  necessary 
works  connected  therewith,  shall  be  executed,  and  at  all 
times  thereafter  maintained,  at  the  expense  of  the 
company." 

Sir  R.  E.  WebeUf,  A.G.,  and  Henn  QoUine, 
Q.O.  (FT.  Oraham  with  them),  for  the  defend- 
ants.— We  are  liable  to  repair  the  bridge,  but  not 
the  road  carried  by  the  bridge.  There  is,  no  doubt, 
authority  against  us,  but  it  is  not  binding  on  this 
court:  Leeeh  w.  North  Staffordshire  Bailway  Oo^.  8 
W.  B.  216,  5  H.  &  N.  160;  North  StaffordelUre 
Railway  Co.  v.  Dale,  8  F..  k  B.  836,  6  W.  B.  0.  L,  Dig. 
89;  Waier ford  and  Limerick  BaUway  Oo.  v.  Kearney^ 
12  Ir.  C.  L.  Rep.  224 ;  Foeberry  v.  Waterfi^rd  Bailway 
Oo.,  IS  Ir.  C.  L.  Rep.  494 ;  London  and  North'  Western 
BaUwag  Oo.  v.  Skerton,  5  B.  &  S.  559 ;  Beg.  v.  South' 
Eaetem  Bailway  Co.,  32  L.  T.  SCS,  23  W..R.  Dig. 
203.  Section  46  must  be  read  with  sections  50 — p6. 
Section  53  applies  to  the  maintenance  of  a  road.  The 
bridge  in  section  46  is  only  intended  to  carry  the  road, 
and  does  not  include  it.  Here  the  road  was  carried 
over  at  a  level,  and  there  was  no  ascent  or  descent. 
Therefore  this  case  does  not  come  within  section  46  at 
all. 

(a.)  Reported  by  A.  P.  Fbrobvai.  Kbbp,  &q..  Barrister- 
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HioH  Court. 

Bbpublio  or  Pb&v  v.  Dbbtvus  &  Oo. 

HzqhOoobt. 

/?•  8,  Wright,  foi  the  plaintifls,  refenod  to  Ore<U 
EatUm  Railway  Co.  ▼.  Hackney  Board  of  Works,  31 
W.  R.  769,  8  App.  Gas.  687. 

Lord  EflHBB,  M.B.— I  find  that  no  leas  than  sixteen 
Jndgea  have  conatrued  section  46  according  to  the  plain 
meaning  of  plain  English  words.  E?en  if  I  had  any 
donbt  on  the  subject  myself— and  I  have  none — I 
should  be  ^ery  slow  to  oTeirule  them.  The  section 
deals  specifically  with  a  very  plain  state  of  things.  If 
it  stood  alone  theie  could  be  no  doubt  whatever  of  its 
meaning ;  but  it  is  said  that  it  must  be  read  in  con- 
junction with  other  sections  which,  although  they  are 
equally  clear  by  themsehee,  yet  if  they  are  taken  as 
referring  to  the  same  subject-matter  as  section  46, 
become  also  obscure.  I  think  section  46  must  be  read 
by  itself,  and  that  it  is  the  only  section  referring  to  the 
state  of  affairs  in  the  present  case.  It  is  clear  that 
whatever  the  company  are  bound  by  the  section  to 
execute,  that  they  are  also  bound  to  maintain  for  ever. 
Kow,  is  it  not  dear  that  where,  as  in  this  case,  the  road 
is  carried  over  the  railway,  the  railway  company  are 
bound  to  construct  both  the  structure  of  the  bridge  and 
the  road  upon  it  P  They  have,  as  it  were,  to  replace  the 
road  by  a  bridge.  It  has  been  contended  that  the  word 
"  bridge "  does  not  include  road,  and  that  the  bridge 
has  oply  to  carry  the  road.  '  I  do  not  think  that  is  so. 
I  think  **  bridge  "  must  be  read  in  the  ordinary  sense, 
which  includes  the  road  upon  the  bridge.  That  ia, 
therefore,  what  the  railway  company  are  bound  to 
execute,  and  that,  therefore^  is  what  they  have  to 
maintain.  It  is  true  that  other  sections  of  the  Act  have- 
words  which  refer  to  bridges,  but  I  do  not  think  they 
refer  to  such  a  bridge  as  there  is  here.  I  do  not  think 
the  general  words  used  in  those  sections  can  in  any  way 
affect  the  specific  enactment  in  section  46.  I,  there- 
fore, feel  no  doubt  on  the  subject.  I  think  that  the 
decision  of  the  court  below  must  be  affirmed. 

Fbt,  L.J. — I  am  entirely  of  the  same  opinion.  It 
wouldy  I  think,  be  extremely  difQcult  to  overrule  such  a 
long  line  of  decision.  But  I  myself  should  have 
arrived  at  the  same  oondusion  if  the  question  was  a 
new  one.  The  section  states  the  contingency  to  which 
the  enactment  applies.  Mr.  Henn  Collins  has  urged 
that  the  contingency  as  there  described  does  not  cover 
this  case,  ahd  that  ite  section  has  no  application  when 
the  road  is  canied  over  the  railway  at  a  level,  although 
on  a  bridge,  there  being  no  ascent  or  descent.  I  think 
that  is  an  idle  distinction,  and  that  all  that  is  meant 
by  ascent  and  descent  in  the  section  is  to  limit  the 
amount  of  such  ascent  and  desoent,  if  any.  Then  it  was 
urged  that  *'  bridge  "  did  not  indude  the  road  over  the 
bridge.  It  has  been,  I  think,  part  of  the  law  of  Eng- 
land that  a  bridge  is  part  of  a  highway,  being,  in  fact, 
the  road  supported  on  arches.  The  statute  82  Hen.  8, 
c.  5,  is  indeed  silent  on  this  point,  but  it  is  conceded 
that  it  did  include  road  in  the  word  "bridge."  Then 
what  is  the  meaning  of  '* approaches"?  It  has  been 
gravely  argued  that  they  do  not  indude  roadway. 
Surely  the  meaning  Is  something  by  which  the  bridge 
may  be  approached  by  the  kind  of  traffic  generally 
using  the  highway.  So  also  as  to  necessary  works. 
They  must  be  works  to  enable  vehicular  traffic  to  get  to 
the  bridge  with  safety  and  convenience,  works  which 
are  necessary  to  the  Mdge  as  a  useful  and  convenient 
part  of  the  highway,  ^ere  can  be  no  doubt  that 
metalling  the  roadway  of  the  bridge  and  the  approaches 
is  io  necessary.  I  do  not  think  the  other  sections 
which  have  been  dted  apply  to  this  case.  It  is  covered 
1^  section  46,  and  I  hold  the  plain  meaning  of  that 
section  to  be  that  the  railway  company  are  bound  to 
execute,  and,  therefore,  to  maintain,  the  roadway  of  the 
bridge  as  well  as  the  actual  structure. 

Loras,  L.J. — It  appears  to  me  idle  to  contend  that 
''bridge'*    in  section  46  does  not  indude   roadway. 


The  subsequent  sections  do  not  seem  to  metospjlji 
and  cannot  be  called  in  aid  to  vary  the  plsin  mwiJm 
of  section  46.  Nor  do  I  think  the  argament  thst  fti 
section  does  not  apply  to  a  levd  bridge  is  tensble.  i 
road  is  carried  over  a  railwaiy  just  as  much  bjateid|i 
on  a  level  as  if  it  were  by  an  ascent  anddesceat  lagMi 
thereforci  that  this  apped  must  be  dismissed. 

Appeal  dUmined. 

Solicitors  for  the  appellants,   Clatlu,  Wi^edto^k 
ByJand,  for  (7.  Moorhouee,  Manchester. 
Solicitor  for  the  respondents,  Edwin  Andrtw, 


Ktgt)  Court  of  iu0ttcf. 


Chan.Div.l  Feb.lM«^» 

Kay,  J.    J 

Republic  op  Fertt  r.  DuBmre  ftOo-W 
Foreign  eouniry^Contrad  with  Chvemnmt^"^ 
ment  to  he  hound  hy  laws  of— Be  facto  Oo9<m»^ 
recognized  hy  Oovernment  of  «>•»<»•«"*»''*  ***^ 
Validity  of  acts  of  de  facto  Oovernment  lam  r^P 
hy  euhseguent  de  jure  Chvemment 
The  defendantB,  who  were  French  BuhjedBtCt^^ 
with  the  Peruvian  Oovermenifor  the  purekau^Jf^ 
and  agreed  io  he  hound  hy  the  trihunaU  of  ^^^ 
putee  aroee  on  matters  of  account,  and  <*««2 T 
compromieed  hetween  the  defendants,  who  «i*^ 
this  course,  and  the  de  facto  Oovernment  of  fljK* 
Dictator,  Senor  Pierola,  which  had  heen  rflJPj' 
the  French  Oovernment    After  many  y««"5S 
against  other  parties  in  other  English  «>«»*»**'ffi'^ 
recovered  a  large  sum  to  which  they  f'^'^  *"^  jj 
the  compromise,  and  this  sum  was  stiU  in  eo^  J^, 
plaintiffs,  who  were  the  de  jure  Oovemmerd  tJJ^ 
reconetituUd  in  1886,  did  not  interfere  in  thm  JJ*^ 
ings,  hut  they  now  moved  to  res^in  the  dsj^^^ 
taking  the  money  out  of  court,  on  the  grewa  wt 
compromise  was  void  unUss  ratified  hy  ihe^P 
Government  when  restored*  .    .  ^^ 

Held,  that  it  was  a  ^[uestion  of  ^w^^"*"*?^ 
that  the  aets  of  the  de  facto  OovemmtriJ^ 
foreigners  hy  whose  Oovernment  U  had  >*»  f*J^ 
did  not  require  ratifieation  and  could  net  he  fjpf  *" 
hy  the  de  jure  Government;  that  the  oompn^f^ 
therefore  valid;  and  that,  taking  into  <»^'Ti 
the  balance  of  convenience  and  the  o*****.^^- 
Peruvian  Government  during  the  receni  Wgwjf 
the  fact  that  8enor  Pierola*s  Govemmeni  »^  "7  j 
recovered  the  money,  the  nwtion  mu^  he  dismH^ 
costs. 

Motion.  ^ 

This  was  a  motion  to  restrain  the  defesdovj 
taking  out  of  court  a  sum  of  £200,856  68.  Id. 
to  which  they  had  been  declared  entitled  in  an 
Dreyfus  v.  Peruvian  Guano  Co,,  andtheqii*^^ 
dispute  was  whether  the  present  Government*^ 
B^qpnbUc  of  Peru  was,  as  agdnst  Dreyfus  &  Oe„  w 
French  snbjecto,  bound  by  the  Acts  of  the jw  r 
Government  of  Signer  Pierola,  Dictator  of  r^^J. 
1879  to  1881,  which  Government  had  been  reoogn^ 
France;  oi  whether  Dreyfus  &  Co.  had  no*»  ^."S^ 
to  be  bound  by  the  laws  of  Peru,  precluded  w^ 
from  claiming  protection  as  foreigners,  in  wbiob  «^ 
compromise  entered   into    between    them^gfl^^^ 

(a.)  Beported  by  H.  O.  BoPK^  Esq.,  Barrister^^ 
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TSsroU  would  be  an  internal  act  of  State  and  void  unlesa 
0oaiiimed  by  the  de  jure  Gofernment  on  ita  reetora- 

tiDB. 

The  material  facte,  ae  etated  by  Kay,  J.,  were  as  fol- 
btf :— Ib  the  year  1869  Meeare.  Dreyfns  ft  Go.  entered 
iito  a  contract  with  the  then  Government  of  Peru,  under 
wrtiiB  conditione  expresaed  in  a  memorandum  dated 
the  19th  of  Angnet,  1869,  which  was  signed  in  Paris  on 
Am  5th  of  July,  1869,  for  the  purchase  of  2,000,000 
tool  d  guano  at  the  price  of  36  soles  60  cents  per  ton, 
md  aitiele  33  of  that  contract  provided  thus  :— **  All  the 
diSecnoss  to  which  the  present  contract  may  give  rise 
dttll  be  decided  by  the  tribunals  of  the  Repnblio  of 
Pen.  Dreyfna  Brof .  ft  Go.  bind  themselves  to  submit  to 
tbededaion  of  the  said  tribunals,   but  they  reserve  to 
tbeiBidvss  on  their  part  the  exclusive  right  of  submit- 
tiogta the  respective  tribunals  of  the  country  of  every 
coBiVnMnt,  whether  directly  or  by  the  medium  of  the 
finil  agent  who  may  present  himself  to  the  Government, 
fmq  faulty  which  may  occur  or  arise  with  the  con- 
^gaeaim  the  ooarse  and  for  the  execution  of  this  con- 
tad." 

Byfnfhsr  agreements  of  the  17th  of  August,  1869, 
ad  ths  14th  of  April,  1874,  the  contract  was  modified  so 
■i  to  mike  the  price  per  ton  which  defendants  were  to 
ps7  ^viable,  and  a  dispute  afterwards  arose  between  the 
dBleodsBti  and  the  Peruvian  Government  as  to    the 
ttMOt  actoaUy  due  from  one  to  the  other  of  them,  the 
Modnti  claiming  against  the  (Government  some  four 
■flBoM  la^Ui  money,  while,  on  the  other  hand,  the 
^QvatBMot)  ipon  an  investigation  of  the  accounts  to 
vUeh  lbs  dtfendants  were  not  parties,  claimed  that 
>*tt^g«iidiie  from  them  to  the  defendants,  but  that,  on 
As  eoBlniyy    the    defendants    were    indebted  to  the 
wwnMDt  in  a  sum  of  about  £100,000.    This  result 
,v  mateted  ia  a  document  called  a  decree  or  resolution  of 
tteflDiemment,  dated  the  7th  of  June,  1878,  which  is 
]N^  16   of  the  book    of  documentary    evidence, 
thia    Heesrs,  Dreyfus  energetically  protested, 
BO  proceeding  was  taken  either  by  them  or  by  the 
to  submit  their  difference  to  the  tribunals 
Bspabllc  of  Peru. 

this  state  of  things,  a  war  having  broken  out 
Pern  and  Chili  in  April,  1879,  Senor  Nicolas  de 
on    the    23rd    of    December,    1879,    became 
in  Peru,  the  previously  existing  Government 
country  being  overthrown. 
Oa  the  13th  of  April,  1880,  Senor  Pierola  was  recog- 
his  oonntry  as  the  supreme  ruler  of  Peru,  and 
bo  recognized  by  the  Government  of  France 
^^  European  States.    Senor  Pierola  eotered  into 

NP'tiatfona  with  Messrs.  Dreyfus,  his  first  object, 
howerer,  does  not  seem  to  have  been  successful, 
g  obvionalj  to  raise  money,  by  their  assistance,  for 
purpose  <^  the  ds  Jado  Government  of  Peru,  and 
V^dally  to  carry  on  the  war. 

A  correapondence  as  to  this  is  set  out  at  page  45  of 
I  book. 

In  1880,  during  his  dictatorship,  eleven  ships  were  being 

^losded  with  guano,  which  was  to  be  dispatched  to  the 

f  eruriaa  Onano  Go.  before  mentioned ;  but,  a  dispute 

'  ig  arisen  with  that  company,  the  bills  of  lading 

sent  to  the  financisl  agent  of  the  Republic  in 

with  instructions  that  if  the  Peruvian  Guano 

refused  to  indorse  them  the  cargoes  were  to  be 

in  payment  to  Messrs.  Dreyfus  Brothers,  with 

a  oontract  had  been  entered  into  by  the  Gbvern- 

>t  of  Senor  Pierola  dated  the  7th  of  January,  1880. 

lis  contract  purported  to  be  made  in  order  to  put  an 

'  to  tlie  questions  which  had  arisen  between  them  and 

Government  of  Peru.    By  it  the  parties  agreed  to 

lorl  the  previous  oontract  of  the  14th  of  April|  1874, 

'  taking  as  a  basis  the  claim  of  Messrs.  Dreyfus-— that 

the  four  millions  of  money— ^Messrs.  Dreyfus  were  to 

ttport  the  nnmber  of  toqa  of  guano  sufficient  to  oover 


the  said  balance  and  to  credit  it  in  account  at  the  price 
which  the  new  guano  contractor  mightpay,  and  for  want 
of  any  contract,  at  £5  sterling  per  too.  The  transaction 
was  to  bo  a  complete  alienation  of  the  guano,  subject 
only  to  a  condition,  in  order  to  prevent  undue  competi- 
tion, for  sale  only  in  France  and  Belgium.  The  state- 
ments of  account  issued  by  the  previous  Administratioua 
of  ii'eru  were  not  to  be  taken  as  final|  but  the  decision  of 
such  accounts-  was  to  be  given  by  the  tribunals  of  Pern 
within  the  maximum  term  of  six  months. 

On  the  4th  of  June,  1880,  the  then  Government  of 
Peru,  in  pursuance  of  a  decree  of  Sanor  Pierola  as 
Supreme  Chief  of  the  Bepublic,  with  the  unanimous 
submiseion  of  the  Oonncil  of  Secretaries  of  State  and 
the  consent  of  Messrs.  Dreyfus,  settled  the  account  be- 
tween the  Government  of  Peru  and  Messrs.  Dreyfus  at 
£2,583.764  10s.  due  to  them,  thus  reducing  their  daioa 
by  more  than  £1,400,000. 

Other  commuoieations  passed,  but  finally  the  amount 
due  from  the  (Government  of  P<3ru  to  Messrs.  Dreyfua 
was  agreed  at  a  sum  which  the  moneys  they  h«ve 
recovered  in  the  action  against  the  Peruvian  Guano  Go. 
will  not  be  suflioient  to  pay.  The  bills  of  lading  of 
the  eleven  ships  were' handed  to  Messrs.  Dreyfus,  and 
in  1880  they  oommenced  the  action  against  the 
Peruvian  Guano  Oo.  to  recover  the  cargoes  of  the 
eleven  ships  of  guano,  which  action  has  now  been  decided 
in  favour  of  Messrs.  Dreyfus. 

In  November,  1881,  Senor  Pierola  resigned,  and,  after 
an  interval,  in  June,  1886,  the  Government  of  Peru  was 
recoQstituted  in  the  form  in  which  it  had  existed  pre- 
viously to  his  dictatorship. 

On  the  24th  of  October,  1886,  the  present  Government 
passed  a  law  declaring  void  all  the  internal  acts  of 
Government  done  by  Senor  Pierola.        « 

Tbe  short  result  of  these  facts  is  this :— At  the  time 
when  Senor  Pierola  seised  upon  the  supreme  power, 
there  was  a  question  pending  between  Messrs.  Dreyfus 
and  the  Peruvian  Government  as  to  the  result  of  the 
accounts  of  their  dealings  in  guano  under  the  flat 
contract.  By  article  33  of  that  oontract  this  questioii 
was  to  "he  settled  by  the  tribunals  of  Peru.  With  the 
assent  of  Messrs.  Dreyfus  this  provision  was  waived,  and 
the  amount  due  was  settled  by  Senor  Pierola's  Gorem- 
ment  reducing  the  claim  of  Messrs.  Dreyfus  by  more 
than  £1,400,000.  To  this  settlement  Messrs.  Dreyfna 
assented.  They  were  not  subjects  of  the  State  of  Pern, 
but  of  France.  The  French  Government  had  reoognisad 
Senor  Pierola's  Government  as  the  defado  Government 
of  Peru.  Senor  Pierola  made  provision  for  paying  thli 
amount  by  consigning  fresh  cargoes  of  guano  to  Messn. 
Dreyfus.  They  have  reoovered  these  cargoes  after  long 
litigation  with  the  Peruvian  Guano  Oo.,  who  claimed 
them,  and  the  present  Gbvemment  of  Peru  are  now 
seeking  to  deprive  them  of  moneys,  the  proceeds  cf 
these  cargoes,  on  the  ground  that  by  the  law  of  Pera 
the  arrangement  with  Senor  Pierola's  GoTcmment  ww 
void. 

Righyt  Q.C,  BramvM  Davis^  and  Q.  M.  Batteu, 
for  the  motion.— In  1878  there  was  nothing  due  l^  as 
to  the  defendants;  on  the  contrary,  they  owed  as  a 
large  sum.  Senor  Pierola,  of  his  own  authority  and 
without  the  intervention  of  the  ordinary  tribunals,  com- 
promised the  claims  and  agreed  that  we  were  indebted 
to  the  defendants.  He  was  a  mere  usurper,  and  all  the 
internal  aets  of  his  Government  were  void  onlass 
ratified  by  the  de  Jure  Government  on  its  rsstoratlon* 
This  compromise  was  not  ratified,  and  is  void.  It  is 
not  a  queetion  of  international  law,  as  the  defendants 
agreed  to  be  bound  by  the  law  of  Peru.  Senor  Pierola 
had  no  power  to  release  them  from  that  agreement  and 
settle  the  dispute  himself. 

iSftV  &•  Davey^  Q»0,t  and  M.  Ingle  Joyce,  for  Dreyfus 
&  Co.— It  is  a  question  of  international  law.    We  are 


494 


THE  WEEKLY   REPORTER.  cAprfli4.u«8.]  Vol.  XXXYL 


High  Goubt. 


Bbpublio  of  Pbsu  v.  Dbbttus  &  Oo. 


High  Govn 


French  Bubjectf,  and  the  French  Gk>Ternment  recognised 
that  of  Senc^  Pierola  as  the  d€  facto  Government  of 
Peru.  After  that  reoognitlon  a  de  jure  Gk>vemment 
conld  not  annul  the  acta  of  the  de  Jctcio  Government 
ae  between  Peru  and  French  eabjeccs :  Bepuhlic  of 
Peru  T.  The  Ffruvian  Guano  Co.,  ante,  p.  217»  36 
Oh.  D.  489 ;  Emperor  of  Austria  v.  Day,  9  W.  K.  712, 
3  De  G.  F.  &  J.  217  ;  United  Staiee  of  America  t. 
Prioleau,  13  W.  B.  1062,  2  H.  &  M.  559 ;  FollioU  t. 
Ogden,  1  H.  Bl.  123,  3  T.  B.  726 ;  Wolff  t.  Oxhclm, 
6  M.  &  S.  92 ;  Lynch  y.  The  Provisional  Oovemmtent  of 
Paraguay,  19  W.  B.  982,  X^  B.  2  P.  &  D.  268. 

Bighy,  Q.C.,  replied. 

Cur.  adv.  vuU. 

Feb.  20.— Kay,  J.— By  the  motion  in  this  case  the 
Bepublio  of  Peru  seek  to  restrain  the  defendants* 
Mesere,  Breyfns  &  Co.,  who  are  sabjects  of  France, 
carrying  on  a  large  financial  business  in  Paris,  from 
taking  out  of  court  certain  moneys  which  are  standing 
to  the  credit  of  another  action  in  this  court — Dreyfus  t. 
The  Ptruman  Ouano  Co, — in  which  the  rights  of  these 
defendants,  Messrs.  Dreyfus  &  Co.,  to  such  moneys  were 
established  as  between  them  and  the  Peruvian  Guano 
Ck).  The  present  plaintifiCs,  the  Bepublic  of  Pecn,  were 
not  parties  to  that  action.  They  watched  the  progress 
of  it,  and  oouosel  attended  on  their  behalf  at  the  trial  to 
observe  what  might  take  place.  When  I  understood  the 
object  of  the  motion  and  the  nature  of  the  questions  in- 
volved I  suggested  that  the  motion  should  stand  till  the 
trial,  and  that  either  party  should  have  liberty  to  apply 
to  advance  such  trial*  the  money  being  kept  in  court  In 
the  meantime.  The  defendants  were  not  unwilling  to 
assent  to  this  if  such  ttial  could  be  arranged  to  come  on 
within  three  months,;  and  if  the  plaintiffs  would  agree 
that  in  case  any  further  evidence  was  wanted  as  to 
Peruvian  law  the  witnesses  should  be.  produced  in  oourt 
to  avoid  the  ezpenre  of  a  commiuiou  to  Peru.  To  this, 
however,  the  plaintiffs,-  the  Peruvian  Government,  de- 
clined to  assent.  The  defendants,  Messrs.  Dreyfus  & 
Go.,  have  been  litigating  with  the  Peruvian  'Guano  Oo. 
fox  about  eight  years.,  and  the  Peruvian  Government 
during  •  all  that  time  have  not  intervened  until»  on  the 
82nd  of  NoTsmbert  1886,  they  issued  the  writ  in  this 
aotiim.  [His  lordship  stated  the  facts,,  and  con- 
tinned: — ]  It  is  difficult  to  see  how  this  can  be 
determined  by  the  law  of  Peru.  It  is  a  question  of  in- 
ternational law  of  the  highest  importance  whether  or 
.not  the  citisens  of  a  foreign  State  may  safely  haye  suoh 
dealings  as  existed  in  this  case  with  a  Gtovemment 
which  such  State  has  recognised*  If  they  may  not,  of 
what  Tslue  to  the  citizens  of  a  foreign  State  is  tuoh 
zpoognition  by  its  Government  P  There  have  been  suc- 
cessive Governments  in  European  oountries-^usurpations 
of  the  power  of  previous  Ck>vemments  overthrown,  ^teeing 
the  constitution  essentially.  These  have  in  turn  beenreoog- 
niied  by  this  and  other  nations.  When  the  Government  of 
this  country  recognised  the  third  Emperor  of  the  French, 
If  »ny  Englishman  entered  into  contracts  with  his 
'  Qovernment,' could  it  be  maintained  that  the  validity  of 
such  contracts  must  depend  upon  the  law  of  France  as 
•etUed  by  decree  of  the  Bepublio  wbioh  was  established 
on  .his  deposition  t  Obviously  it  would  follow  that  no 
EngUshman  could  safely  contract  with  the  pieaent 
'Government  of  France,  or,  indeed,  with  any  existing 
€k»vemment,  lest  it  in  turn  should  be  displaced  by 
another  GoTeznment  which  might  treat  its  acts  aa  void. 
There  is  no  authority  for  any  such  proposition.  I  must 
inke  the  law  to  be  that  the  Englishman  or  Frenchman 
nrfght  safely  contract  vith  Senor  Pierola's  Government, 
if  not  before,  at  any  rate  after,  it  was  recognised  by  the 
Governments  of  England  and  France  reapectively.  But 
an  agreement- between  the  (Government  of  Pern  and 
Messrs.  Dreyfus  containing  a  clause  like  article  33  of  the 


original  contract.  subirittiDg  all  qaestioa*  upon  loek 
contract  to  the  tribunals  of  Peru,  might,  of  ooane,  bi 
modified  by  aesent  of  both  contracting  parties,  or  oC  asi 
of  such  partiessnd  another  Government  who  had  saooeeU 
to  the  rights  of  the  former  Government,  if  Seoor  Pienh*i 
Government  had  succeeded  to  the  rights  of  the  fomf 
Government  of  Peru ,  of  oourseanew  conventioDhetweeship 
Government  and  Messrs.  Dreyfus  modifying  the  sootni 
in  this  respect  would  be  as  valid  as  if  eateied  iato  «)i 
the  Gbvemment  who  made   the   contrast  mpai^ 
This  is  what  actually  occurred.    Senor  Pierola's  Q<nc» 
ment  did  settle  with  Messrs.  Dreyfus  the  amoant  tok^! 
paid  to  them  under  the  original  agreement)  vitM 
resort  to  the  tribunals  of  Peru,  just  astheorigiaalsoi^ 
tracting  parties  might  have  done.    How  can  thit  ki 
invalidated?     Only   by  showing  that  Senor  FUnhfi 
Government  had  no  authority— that  is,  that  it  vhsiI 
for  the  time  being  the  Government  of  Pera.   Bat  (M 
question,  as  far  as   Messrs.  Dreyfus  are  waam^  ^ 
settled  by  the  recognition  of  Senor  PieroWi  6oiw 
ment  by  France,  and  is  in  no  sense  a  qoeatioo  of  Hi 
law  which  the  Bepublic  of  Peru  may  now  thisk  flfcti 
recognise.    The  decisions  on  the  subject  are  s^apMlf 
in  accordance  with  the  law  as  I  have  stated  it  IfnAr 
to  look  somewhat  further  than  the  few  oaseifiNtfifei 
bar;  but  all  the  authorities  to  wbioh  I  shdntav 
within  the  last  100  yeacs.    There  has  beea  k^f^ 
tory  of  the  world  during  that  period  many  iwwg 
and  usurpations  of    supreme    power    among  «ig 
nations  who  recognise  int  ernational  law.    The  {bW» 
counsel  have  been  unable  to  cite,  nor  can  I  fl>Mf 
authority  whatever  in  favour  of  their  oontentioB. 

There  is  a  case,  Barclay  v.  BuueU,  3  Y«i.  Wi* 
179Y,  after  the  acknowledgment  by  this  oonntiyw** 
independence  of  the  United  Stateo,  wbioh  wsi  i>^ 
In  that  state  of  things  Lord  Eldon  refused  to  iH^pt 
the  right  of  the  United  States  of  America  to  osttiilj"' 
erty  in  this  country,  consisting  of  bank  stoi^' 
had  been  purchased  by  the  Government  of 
the  names  of  trustees  in  this  country  before 
America,  upon  the  ground  that  the  rights  of 
in  its  former  condition  existed  undtr  letters 
granted  by  the  Grown  of  England,  and  bad  sot 
to  the  new  State  of  Maryland.  That  Stote  hsd,! 
the  treaty  of  peace,  passed  aa  Act  disch»zgivgj 
trustees,  and  appointing  new  trustees,  and 
transfer  of  the  bank  stock  in  this  country.  [Hii 
read  part  of  Lord  Eldou's  judgment,  aud  proesf 
And  his  lordship  held  that,  the  specific  exeeat^aotl 
trust  having  become  impossible,  the  right  to  ^'' 
the  money  was  vested  in  the  Grown.  .^ 

In  a  later  case  of  Dolder  v.  Lord  HtmUngfi^ 
Vee.  283,  Lord  Eldon  explains  that  dedsion  bji» 
that  Mar) land  was  only  a  corporation  under  thcQ 
Seal  of  Ihigland,  and  was  dissolved  by  mesns  whM 
oourt  of  justice  in  this  country  was  obliged  to  ^^*^ 
rebellious,  and  that  therefore  such  court  eonla 
admit  that  the  title  passed  to  the  independoit 
America  by  an  act  which  we  were  obligsd  to 
rebellion.  But  in  the  case  then  before  him.  whiA 
a  claim  by  the  Bepublic  of  Switserland  to 
wbioh  had  been  remitted  by  some  of  the  oantossts 
country  before  the  consolidation  of  the  BepobUo  i&  > 
Lord  Eldon  aaid :  '<  This  is  perfectly  diffareot;  do 
offence  has  been  committed  against  this  countiy 
diesolution  of  the  former  Gk>vemment  or  thcaRMj 
of  the  present  Government  in  Switzerland.  The  qt^^ 
if,  therefore,  to  be  deternsined  upon  great  priaoF' 
the  law  of  nations  without  alluding  to  the  sitiistt(| 
the  defendants  as  subjects  of  this  country."  ^«^ 
fendants  in  that  case  were  the  agents  of  the 
England  and  the  S^uth  Sea  Co.,  to  whom  the  piop 
had  been  vendtted.  Aud  the  matter  came  on  npoa  tf 
turns  to  their  answers.  Lord  Eldon's  opinion,  sjl ^J 
read  U,  was  clear  that  the  righto  of  the  Swiss  Qont' 
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iMilomthepiopovtj  in  question  miut  be  determined 

bTkOUyofm^me,  in  Smimiand  t.  Tht  Bank  of 
AM  i^  Vet.  Z^l,  LoTd  Eldon  refused  to  grant  an 
Vw^  fe  mtta.! n  tfie  Bank  of  England  ffom  per^ 
>% «  teuufer  of  oertaia  fands  standing  in  their 
tea  uBder  a  pnTotiase  hj  the  old  (JoTerament  of  Berne 
MmfteBsTohhon  ezpreeslj  on  the  groand  that  the 
«*(iBg  Go7enun«a«  of  Switsdrland,  not  havlag  been 
"^|><**^Sed  by  th«  Go?emment  of  this  ooantry,  oonld 
^  BotM  by  this  oonrt,  his  loidship  stating  that 
mkvthe  foreign  Qo?emment  is  reoognised  or  not  ia 
»^«  public  notoriety. 

»>»««»  f fom  the  note  9  Ves.  348  that  thU  was  f ol- 
y*»^y  in  a  Bolt  initf toted  by  perMwa  represent- 
3^!"  «*  the  Ctolamhiaa  QoTemnent,  which  was 
^  "Upwad  by  the  Gotemmeat  of  this  oonntry. 
"wwdecWons  that  a  go?emment  not  so  recognized 
•"?*••  ta  the  oonrts  of  a  foreign  oonntry. 
J»«a»  T.  Bofft,  3  Wheaton's  Rep.  M6,  324,  in 
Tj^  Oonrt  of  the  United  States,  the  law  is 
Sw  *  *^^  doctrine  is  better  established  than 
S  flS?*^  •xcloslTely  to  goTomments  to  reoognise 
■J»  wwj  in  the  revolutions  which  may  oocar  in  the 
"BJ,  aid  unto  tnoh  recognicions,  either  by  onr  own 
^"y^y  tto  QoTemment  to  which  the  new  State 
JJt^.''***  of  jnstioe  are  bound  to  consider  the 
Z!!Z!^  ^  ^^f^^  ••  remaining  unaltered.  This 
SSTT^''*  ^y  *^»  ^^^  "  *>»  «»«  <^  ^««  ▼• 
vSa  l^^  ^^^*  ^^  ^  ^^*  dedtlOQ  on  that 
Sri  tr^  And  the  same  doctrine  ie  deariy  sms- 
r^Dy  tke  jijgaieat  of  foreign  tribunals:  The 
23]^  ™J*  Bap.  1 ;  The  OUy  of  Berne  y.  The 

*•  •»  «r  The  Manilla  there  referred  to»    and 

^■f«»ttthe  same  book,  The  Pelumn,  Bdwaid'a 

r  fflfy^'»  ^«n  with  reference  to  vessels  which  had 

^Pmd  during  the  war  with  France  on  Toyages 

I  k'°  ^^^>  ^  St.  Domingo.    That  pact  of 

V^  revolted  againt  France,  and  maintained 

Meat  government.    This  had  been,  to  some 

LmT^^*^  by  Orders  in  OounoQ  in  this  country 

•Wnot  expressly  refer  to  Port  au  Prince,  but  Sir 

^tt  and  Sir  W.  Qrant,  in  these  two  casce,  held 

VUnon  sufficient  to  prevent  the  captnrea  beiog 

>«»  the  groond  that  the  ships  were  trading  to 

JJ»  of  their  own  country  from  a  colonial  port  of 

^*    The  port,  after  that  recognition,  could  not 

i  as  a  port  of  the  enemy. 

■  r*«  Uniied  8UmU$  of  Amaruia  v.    JfcAie,   17 

^  764,  L.  B.    8    Eq.    69,    James,  L.J.,    then 

'»J^i:— [ais  lordship  read    part   of   the    Judg- 

^^>1m>  an  extract  from  Wheaton's  Internatftooal 

jBd  ed.,  p.  41,  and  continued:-*]    This  dia- 

Mtbe  dealings  as  to  the  public  property  of  a  State 

the  State  and  its  own  subjects  from  similar 

>  with  foreigners,  which  the  succeeding  Govern- 
or   international    law,    must    treat    as    vaUd. 

'''obieotion  was  urged  against  this  motion  to 
fi  have  not  heard  any  satisfactory  answer.  The 
vvsKSBaeldng  to  prevent  the  defendanta  from  re- 
Kthe  proceeds  of  eleven  cargoes  of  guano  which 
^<f«d^Md  to  them  on  certain  ternss  by  Benor 
Mi'Government,  disregarding  the  terms  on  which 
t  ModgnmeBt  was  made.  In  UniM  8i&tee  v» 
^  ^  Btsnlar  claim  waa  made  to  goods  which 
Slates  of  America   had  sent  to   a   citisen 

>  OQtiatiy^    The  rebellions  States  had  been  cou- 
b^  the    United    States    Government;    they 

«^  been    recogniasd/  by    England'e    Qovem>i^ 
let  it  was  held,  and  the  dscisimi  haa  not  been 
that  the  contract  under  which  the*  goods 
samtmnstbe  reoogidsed^  and  that  the(y  conUr  net 
"    wed-  (n-vfolatton  of  that- contract.-    It  was  not 
thhl  thto  Uafted  Stetea  were  entltM^  to^  all 


public  property  belonging  to  the  rebellious  States  ;  but 
where  these  States  had  dealt  for  value  with  dtitfena  of' 
nnotheif  country,  such  property  could  not  be  recovered 
by  treating  the 'Contract  as  void.  In  a  litigation  with 
the  foreigner,  party  to  the  contract,  they  must  adopt 
the  coMraet  and  merely  t*ke  such  rights  em  t^  de 
foydo  Government  of  the  rebel  States  might  have  had 
under  it. 

Tbit  doctrine  is  recognized  in  some  of  die  otbtor 
citations  already  made,  especially  In  the  Judgment*  of* 
James,  L.J.,  in  TTni^  Statee  of  America  t.  McBae. 
It  was  applied  even  in  the  case  of  rebel  States  which 
had  not  been  recognised  by  this  court.    It  follows-  d 
foriiori  in  this  case  that  the  Bepublic  of  Peru  can  only 
recover  the  proceeds  of  the  eleven  cargoes  of  gnano  if 
Senor  Pierola's  Government  could  have  done  so.    Tfiat 
Government  certainly  could  not  have  recoTcred  them  in  * 
violation  of  its  own  contract,  as  the  Republic  of  Peru 
are  now  seeking  to  do.    The  duty  of  the  court  upon  a 
motion  like  this  is  to  consider,  upon  the  evidence  before 
it,  whether  the  plaiotifls  show  a  probable  case  for  relief 
at  the  hearing.    If  they  do  not,  the  court  should  be 
very  reluctant  to  interfere  with  the  rights  of  the  de- 
fendants by  interloontory  injunotion.    I  am  bound  to 
say  that  I  see  no  such  case.    If  this  were  the  trial  I. 
should  decide  against  the  plaintiffs  without  the  slightest 
hesitation,  and,  as  no  facts  are  in  dispute,  and  the  law 
of  Pern  seems  to  me  not  to  be  in  question,  I  cannot 
anticipate  that  the  plsiotiff's  case  may  be  improved  at 
the  trial.    Another  most  important  consideration  is  the 
relative  convenience  or  Inconvenience  to  the  parties  of 
granting  or  withholding  an    injunction.     Where  'the 
plaintiffs  do  make  out  a  probable  case  for  ultimate 
relief,  or  where  the  evidence  leaves  this  so  much  in 
doubt  that  the  court  must  see  there  Is  a  serious  ques« 
tion  of  difBoulty  to  try,  then  this  matter  of  convenienoe 
becomes  of    paramount  importance.     I  cannot  think 
that  to  be  the  case  here.     Bot,  if  I  must  consider  it, 
these  are  the  facts.    The  sum  in  court  In  the  other 
action  is  something  more  than  £200,000  Oonsols.    Of' 
this  amoont  about  £100,000  may  now(  I  understand,  te 
taken  out  by  the  Messrs.  Dreyfus  under  the  final  jud^ 
ment  In  that  action.    They  have  been  litigating  the 
matter  for  eight  years,  during  meet  part  of  which  tiniB 
the   Peruvian  Government  have  been  passive  but  in^- 
tereeted  lookers-on.    To  retain  in  court  £100,000,  even 
if  the  interest  at  three  per  cent,  were  allowed  to  Messrs. 
Dreyfus,  must  occasion  to  a  mercantile  house  a  moat- 
>  serious  inconvenience  and  loss.    It  has  not  been  sug- 
gested thht  Messrs.  Dreyfus  will  not  be  perfectly  abbs  to 
meet  any  claim  made  by  the  Pernvian  Government  in 
this  action,  if  It  should  be  established  against  them. 
The  Peruvian  Government  have  declined  the  offer  which' 
wonld  have  enabled  me  to  advance  the  trial ;  and,  aftenr* 
hearing  the  motion,  the  duty  of   the  court  to  other 
suitors  prevents  it  from  allowing  suoh  precedence.    The 
snit  may  drag  on  and  not  be  finally  decided  for  a 'long 
time.     If   the    money    be    impounded;  the   Peruvian 
Government  will  have  no  particular  interest  In  expeditiog 
matters,  and  will  obtain  a  great  advantage  against  the 
defendants  to  which,  in  my  opinion,  they  have  no  right. 
They  have  given  security  for  oosts  to  a  considerable 
amount,  but  whether  it  will  cover  the  costs  actually  iu« 
curred  already  may  be  donbted.    The  balance  of  con- 
venience   and    inconvenience   is,    I    think,    decidedly 
against  granting  the  injunction.     After  foil  considera- 
tion, I  tblok  it  the  duty  of  the  court  not  to  encourage 
this  litigation  in  any  way,  but  to  refuse  the  motion... 
And  I  also  think  the  application  so  ill-founded  that  the 
defendants  ought  not  to  be  subjected  to  farther  litiga- 
tion unless  the  plain  tiffs  are  ordered  to  pay  the  costs  of 
this  motion.    I  think  it  my  doty  to  refuse  the  motion, 
with  oosts. 

'"^    SoUcUors,  G.  M.  Ohmeni^;  BaUen,  ProffiU,  db  SootL 
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Bo«xB8  r.  IhtirxT.  («.) 
GtW09ian(  in   reifraM  of  irad^^Medical  pracHm^ 

An  agreaneni  for  the  ioU  of  a  pradiee  hokoeen  two 
medical  praditioner$  contained  a  covenant  by  the  vmdot 
not  to  wlidt  any  patient  within  a  oertain  radiui^  or 
otherwiie  directly  or  indireeUy  to  enter  into  competition 
with  the  purchatir* 

Eeld,  that,  the  ob/eet  of  the  covenant  leing  to  protect 
t?ie  huiineii  bought  and  paid  for,  the  covenant  wa$  not 
confined  to  active  compet&ion,  but  prohibited  the  vendor 
coming  into  the  defuud  area,  thereby  diminieJung  the 
purchaeer^B  fair  dumee  of  obtaining  a  bueineee* 

An  agxwment  between  medical  praotitionerfl,  whereby 
tbe  plaintiff  pnrohaaed  from  the  defendant  a  practioe 
within  a  certain  radios.  The  agreement  provided  that 
the  defendant  would  not  practise  or  reside  within  snoh 
radios,  or  in  any  other  manner  whataoeTer,  directly  or 
indirectly,  enter  into  competition  with  the  plaintiff  in 
the  practice  or  profession  of  a  physician,  sorgeon,  or 
aocoocheor  within  soch  radios.  By  the  agreement  the 
defendant  was  to  be  at  liberty  to  commence  and  carry  on 
a  new  practice  on  his  own  accoont,  and  for  his  own  benefit, 
outside  the  radios,  and  was  also  to  be  entitled  to  retain 
•ertain  excepted  patients,  who  were  mentioned  by 
name. 

The  plaintiff  alleged  that  the  defendant  had  attended 
patients  within  the  radios  other  than  those  mentioned  in 
the  agreement  The  defendant  said  that  he  had  not 
eoliciUd  such  patients,  who  came  to  him  folontarily, 
and  he  absolotely  denied  aoti?e  competition. 

This  was  a  motion  for  an  injnnction  to  restrain  a 
breach  of  the  agreement  under  the  drcometanoes  afore- 
said. 

Bomer,  Q.O,,  and  O,  Jamee,  for  the  plaintiff,  dted 
Brampton  t.  Beddoee,  11  W.  B.  868, 13  G.  B.  N.  S.  688. 

Whitehome,  Q.C.,  and  McBwinney,  for  the  defend- 
nt. 

Ohittt,  J. — In  this  case  the  faots  are,  speaking  gene- 
rally, admitted.  Moreover,  there  is  no  qoestion  as  to 
the  validity  of  the  covenant,  and  all  I  have  to  ascertain 
is  its  meaning.  The  defendant  says  there  has  been  no 
competition,  becaoae  there  cannot  be  competition  with- 
oot  solicitation,  and  he  also  says  that  the  competition 
contemplated  by  the  agreement  must  be  actife  competi- 
tion.  Neither  of  theee  propositions  can  be  maintained. 
It  is  important  to  ascertain  what  is  the  object  of  the 
covenant.  Its  object  is  to  protect  the  practioe  por- 
ehased.  The  agreement  contains  divers  daoses  to 
secure  this  object,  and  amongst  them  is  this  covenant. 
I  decline  to  draw  a  distinction  between  active  and  pas- 
sive competition.  The  covenant  is  not  to  enter  into  any 
competition  in  any  way  whatever.  What  I  have  to  do 
is  to  give  each  of  its  terms  its  full  and  appropriate 
meaning,  and  doing  this,  and  bearing  in  mind  tbe  object 
of  the  covenant,  I  think  that  it  is  clearly  infringed,  for 
it  appears  to  me  that  the  vendor,  by  coming  into  the 
area  of  the  practice,  is  acting  most  injuriously  towards 
the  plaintiff,  and,  to  my  mind,  diminishes  the  plaintiff's 
fair  chance  of  obtaining  that  which  he  has  purohased. 
Tbe  defendant  has  said  that  the  patients  would  not  have 
called  in  the  plaintiff  in  any  droumstances.  To  this  it 
can  be  answeied  that  there  might  be  circomstancee 
under  which  it  would  be  most  important  to  call  in  the 


doctor  on  the  spot,  and  the  skill  of  the  plsintiff  ii  not 
questioned. 

Motion  allowed,  with  coeti. 

Solicitors,  OoUine  A  WUkineon,  lor  Jeffery,  Pan,  k 
JTois/l,  Birmingham ;  Modey  A  Denieon,  for  Tyler  4 
Tanner,  Birmingham. 


(o.)  Beported  by  Y.  db  8.  Fowxi,  JEsq.,  Bacriater-at- 
Law. 


OhM.  Div.]  y^i7,  - 

North,  J.  I 

Ktshb  v.  Altubas  Gold  Co.  (a.) 

Company^Diredor-^  Exduiion  by  oO'direAm-^I*' 
function. 

An  infunetion  wiU  be  granted  in  an  adiM  k* 
director  of  a  company  againet  hit  eo-direeton  to  raM 
them  from  excluding  him  from    acting  at  Unfit  t 
although,  in  the  opinion  of  the  diredart,  he  h  tafi^ . 
be  a  director  of  the  company  by  rcaton  of  olkgdwih 
conduct. 

Motion.  ^  _^ 

The  action  was  brought  by  John  B.  Kyshe,ndMr 
of  the  Altuzaa  Gold  (Umited),  against  the  AttMJWl 
(UmitedX  and  J.  B.  Armitage,  F.  HodgkiDioi,V. « 
Ellis,  and  G.  Forman,  the  other  directors  of  thi«» 
pany,  both  as  directors  and  in  their  personsl  ^fV^ 
for  (I)  a  dedaration  that  the  plaintiff  was  a  ^MKf 
the  company  and  entitled  to  all  the  rights andin^ 
leges  of  a  director,  inoluding  the  attending,  fotffj. 
and  taking  part  in,  all  meetings  of  the  board  of  dinM « 
of  the  company;   (2)  delivery  to  the  plslntif « ».i 
certificates  for  500  shares  in  the  company  agreed  lijD 
allotted  to  him,  and  payment  of  feee  duetobin; 
injunction  to  restrain  the  defendants,  J.  B.  An 
F.  HodgUnson,  W.  A.  Ellis,  and  G.  Forman,  or^ 
them,  from  ezdoding  the  plaintiff  from  any  nrtir 
the  said  board  of  directors  of  the  company  aii 
holding  any  me«tings  of  the  said  board  without 
him,  and  from  in  any  way  interfering  with  the 
in  the  dlsdharge  of  hia  dutits  as  director. 

The  plaintiff  had  been  duly  elected  a  direofa>r« 
company  by  the  other  directors,  in  accordance  vHk 
articles  of  association,  which  also  contained  an  " 
provision  for  the  removal  of  a  diraotor,  before  the  . 
tion  of  his  period  of  efflce,  by  a  special  resolution  of 
shareholders,  at  a  meeting  of  the  company. 

The  motion  was  made  by  the  plaintiff  for  an  ioji 
tion  to  restrain  tbe  defendants,  other  than  tbe  eov 
nntU  tbe  trial  of    the  action  or  further  oritt 
excluding  the  plaintiff  from  any  meeting  of  tbe 
of  directors  of  the  company,  and  from  boldiDg 
meetings  of  the  board  without  notice  to  tbe  pl^Dt>Si^ 
from  in  any  way  interfering  with  the  plsiatiil  i^  > 
discharge  of  his  duties  as  a  director  of  the  ooaptfF^ 

Evidence  was  produced  on  behalf  of  the  direston 
the  plaintiff  had  received  his  shares  in  tbe  ooDf 
which  qualified  him  to  be  a  director,  as  a  P»** 
the  vendor  of  the  property  to  the  company ;  that  u 
gone  out  to  America,  where  the  property  of  the  eo0| 
was  situated,  to  inspect  and  report  upon  the  ff 
ment  of  the  business  then ;  that  he  had  at  fln^^ 
as  was  alleged,  upon  some  understanding  with  the  ^ 
of  the  vendor,  sent  home  favourable  report^,  Mi 
afterwards  quarrelled  with  the  agent  and  •«« 
unfavourable  roports,  which  wero  not  ^'■'•■■••1^ 
facto  ;  and  that  if  they  had  known  tiie  IB^^ 
position  they  would  not  have  elected  him  a  f*^* 

The  evidence  en  tbe  part  of  the  pidaim  P«< 
different  compUzion  on  hia  conduct. ^^ 

(a  )  Beported  ^y  J.  TEuarniM,  Esq.,  BenitUr^^^ 
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HmkOoubs. 


Ktshb  v.  Altubas  Oold  Oo. — Lokdov  Stbak  Dnnro  Go.  «.  Digbt. 


Hios  OOVBT. 


{kmtU'Bardyt  Q.G.f  and  Xemoiiy  fox  t^e  motion.— 
Tha  defendanti  bate  no  right  to  interfere  with  the 
pUntill  in  the  diioharge  of  his  duties  as  a  director  of 
tiis  eompaay  or  exelnde  him  from  acting  as  a  director  : 
PiJbnJt  T.  Michftumd  Conaolidaied  Mining  Oo.^  %1 
W.  B.  377,  9  Ob.  B.  610.  [They  were  stopped  by  the 
t-1 


Vookton  Orackanihorpef  Q*0,f  and  F,  B.  Palmer,  for 
tte  dar«&dants.^The  plaintiff  has  been  gnilty  of  breach 
of  trast  and  misfeasance,  and  has  abnsed  his  position  as 
agent  of  the  company,  and  therefore  the  court  will  not 
aasfat  him  by  an  injunction. 

Tliey  referred  to  In  re  CaerphiUy  CoUiery.Oc,  Pear- 
sei^s  ease,  85  W.  B.  618,  5  Gh.  D.  836  ;  In  re  WetUm 
of  (kaiada  OH,  Land$,  and  Work$  Oo,,  Oarling, 
Hmpd^r^  and  Wal$h'$  ca$e$,  94  W.  B.  165, 1  Oh.  D.  115 ; 
III  re  Canadian  Oil  Work$  Corporation,  ffayU  com, 
U  W.  B.  191,  L.  B.  10  Oh.  App.  598. 

Otmnt' Hardy,  Q*0.,  in  reply. — ^The  defendants  ha?e 
■0  light  to  act  as  they  have  ^done  in  preventing  the 
piaintilf  from  acting  as  director.of  the  company. 

HoBSH,  J.— -I  should  not  ha?e  heaid  Mr.  Hardy  in 
1^7  if  it  had  not  been  that  statements  were  made 
he  might  have  wished  to  refute.  The  defendant 
were  entitled  to  do  everything  they  legally 
esidd  do  in  the  intereets  of  the  company.  But  the 
pUintiff  was  duly  elected  a  director  of  the  company.  He 
had  obtained  a  sufficient'  number  of  sharee  to  quality 
him  to  be  a  director.  The  droumstances  under  which 
he  obtained  them  might  be  such  as  to  make  him  a  trus- 
tee of  the  ahares  for  the  company ;  but  that  does  not 
pnvent  him  from  being  and  acting  as  a  director  of  the 
eonpaay.  It  is  necessary  that  a  director  should  have 
an  epportonity  of  being  present  at  the  meetings  of  the 
d&ertoiB  to  take  part  in  the  business  transacted  by  them. 
But  hi  thia  case  the  other  directors  have  taken  upon 
fhiwisflveg'  the  power  of  excluding  the  plaintiff  from 
tiieir  meetingB  and  of  carrying  on  the  business  of  the 
oompsny  in  hU  absence,  which  they  have  no  right  to  da 
The  boiurd  of  directors  who  manage  the  business  of  the 
Qompany  is  made  up  of  the  whole  number  of  directors, 
md  not  a  selection  from  them.  It  is  not  in  the  power 
fif  any  number  of  directors  to  appoint  a  committee  of 
fbemaelvea  to  transact  the  business  of  the  company  to 
the  exclusion  of  one  of  their  number.  Not  that  it  is 
Moasaaiy  that  all  the  directors  should  be  present  at 
tlteir  meetings  in  order  that  the  business  of  the  company 
nay  be  legally  transacted ;  but  every  one  of  them  should 
kave  the  opportunity  of  being  present.  The  company 
kse  ttie  power  to  remove  a  director.  If  the  other  direc- 
ton  think  that  one  of  their  number  is  unfit  to  act,  their 
eonne  is  to  bring  the  caae  before  the  ahareholders  and 
soable  them  to  take  such  action  as  they  think  proper, 
inaaiiiiioh  as  the  plaintiff  is  a  legal  director,  and  the 
ether  directors  ezdnde  him  from  his  legal  rights,  I  must 
prevent  them  from  doing  so.  It  is  said  that  the  plain- 
ttt»  if  his  case  were  teought  before  the  shareholders, 
voold  make  statements  injurious  to  the  interests  of  the 
eompuiy ;  but  the  directors  opposed  to  him  would  have 
fte  aame  power  of  bTinging  before  the  shareholders  their 
>maoiia  for  what  they  had  done,  giving  their  views  of 
t^  matter,  and  explaining  the  facts.  The  other  direo- 
fora  have  no  right  to  take  the  matter  into  their  own 


I  and  exclude  the  plaintiff  from  acting  as  director ; 
*&d  I  must  grant  the  injunction  asked  for,  until  the 
Waztng  of  the  action  or  until  further  order,  but  the  costs 
^  both  pavtiea  will  be  oosts  of  the  action. 

Solidtora^  Shepheardi  ;  Wild,  Browne,  S  Wild. 


Chan.  Div.  \  „  .     . 

North,  J.  i  ^^^'  •• 

LoiTDoir  Steam  Dtedtg  Co.  v.  Digit,  (a.) 

Praetioo^CoBU-^udgmont  on  admisaioM'^Moiion  or 
summons— i^tiZes  of  Supreme  Court,  18889  ord.  33,  r. 
6 ;  ord.  40,  r.  1. 

In  an  aelion  to  reeWain  the  pMieaHon  of  a  trade 
dreular,  the  drfmdanU,  by  their  etatement  of  defence, 
offered  to  euhni^  to  a  perpekud  injunction  in  the  terme 
of  an  interim  inJuneUon  which  had  been  previously 
granted,  "to  he  oUained on  a  aummons  to  be  ieeued  for 
that  purpoeej'  The  plainUffe  eet  the.  action  down  on 
notice  of  motion  for  Judgment  on  the  admieeione  in  the 
pleadinge,  and  delivered  to  the  drfendante  a  copy  of  the 
minutee  of  the  proposed  judgment,  which  was  identieal . 
with  that  to  which  the  defendants  had  offered  to  submit. 

Bdd,  that,  under  the  dreumstanees,  the  plainUffs 
ought  to  have  proceeded  by  sumnwne  in  chanAere,  and 
that,  consequently,  they  would  only  be  allowed  such  costs 
as  would  have  bten  properly  incurred  if  they  had  prO' 
etsded  by  summons. 

Motion  for  Judgment. 

This  action  was  brought  to  restrain  the  defendants 
from  issuing  a  certain  trade  circular,  or  from  making 
representations  similar  to  those  oontained  in  the  circular. 
The  writ  was  issued  on  the  27th  of  January,  1887,  and 
on  the  85th  of  February,  before  the  statement  of  olaim,* 
upon  an  interlocutory  motion  by  the  plaintiffs.  North, 
J.,  granted  an  injunction,  till  the  trial  of  the  action  or 
further  order,  in  terms  not  quite  as  extensive  as  those 
claimed  by  the  writ.  By  their  statement  of  defence, 
delivered  on  the  Snd  of  April,  1887,  the  defendants 
offered  to  submit  to  a  perpetual  injunction  in  the  terms 
of  the  interim  order,  *'  to  be  obtained  on  summons 
issued  for  that  purpose,  and  they  insist  that  that  is  the 
only  relief  to  which  the  plaintiffe  are  in  any  event  en* 
titled,  and  that  the  plaintiffs  ought,  if  in  the  result  they 
fail  to  get  any  further  or  other  relief,  to  pay  all  the 
oosts  of  the  action  incurred  after  the  date  of  the 
delivery  of  the  defence."  The  plaintifb  did  not  apply 
for  a  perpetual  injunction  by  summons,  but  served  on 
the  defendants  a  notice  of  motion  for  Judgment  on  the 
admissions  in  the  pleadinge,  and  delivered  to  the  defend- 
ants a  copy  of  minutes  of  the  Judgment  for  which  they 
intended  to  ask,  the  terms  of  which  were  equivalent  to 
those  to  which  the  defendants  had  by  their  defence 
offered  to  consent.  The  plaintiffs  now  moved  for  Judg- 
ment on  the  admissions  in  the  pleadings. 

WHlis  Bund,  for  the  plahitifb. 

Oewodd,  for  the  defendants.— The  plaintiffs  ought  to 
have  proceeded  by  summons  in  chambers.  They  ought, 
therefore,  only  to  have  the  costs  of  a  summons,  and  they 
ought  to  pay  the  difference  between  the  costs  of  asnmmona 
and  this  motion.  Bule  6  of  order  32  is  wider  than  the 
old  rule  11  of  order  40.  When  there  are  admiesious  in 
pleadings,  it  is  the  practice  to  obtain  Judgment  under 
ord.  82,  r.  6,  by  motion  or  summons,  and  not  to  set 
the  action  down:  Hetherington  t.  Longrigg,  27  W.  B. 
893,  10  Oh.  D.  162.  [No&th,  J.— It  is  the  practice  now 
to  set  the  action  down.]  Your  lordship  has  Jurisdictioa 
to  give  Judgment  on  admissions  in  chambers,  and  there 
was  no  neceesity  for  the  plaintiffs  to  incur  the  oosts  of 
this  motion* 

Willis  Bund,  in  reply.— The  plaintiffs  haTC  adopted 
the  proper  courM.  Bole  1  of  order  40  directs  that,  ex- 
cept where  by  the  Acts  and  Bolee  it  is  otherwise  provided, 
the  Judgment  of  the  court  shall  be  obtained  by  motion, 
and  Kay,  J.,  in  Oook  v.  Beynes,  W.  N.,  1884,  p.  75,  aaid 
that  the  application  for  Judgment  under  ord.  32,  r.  6, 
should  be  by  motion  in  court. 

(a.)  Beported  by  G.  E.  JamnT,  Esq.,  Barrister-at-Law. 
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North,  J, — In  this  case,  on  an  interlocutory  applioa* 
tio»  bj  the  plaiotifCs,  I  granted  an  in]  auction  in  terma 
not  quite  so  wide  as  those  daimed  bj  the  writ  and 
notice  of  motion.  The  plainMfBi,  however,  accepted 
the  ordev  in  that  form,  and  the  defendants  offered  to 
submit  to  a  perpetual  injunotion  in  the  terma  of  the 
inttrim  order.  The  words  in  the  statf ment  of  defence 
are : — [His  lordship  read  the  words  in  the  statement  of 
defence  above  set  out,  and  continued : — ]  The  question 
has  been  raised  whether  there  is  jurisdiction  on  a 
summons  in  chambers  to  give  a  Judgment  founded  on 
admisaioQB  in  pleadings.  This  is  a  case  in  which  the 
defendants  hafe  offered  to  consent  to  as  much  as  the 
plaintiffs  now  ask  for,  and  I  have  no  doubt  whatever 
that  when  a  defendant  appears  and  consents  to  an  order 
for  a  perpetual  injunction  in  chambers,  he  is  as  much 
bound  by  it  as  if  it  had  been  obtained  by  an  adTerse 
order  against  him  in  court.  The  defendants,  in  my 
opinion,  are  right  in  tifsir  contention,  and,  therefore, 
I  shall  only  allow  the  plaintliEs  such  costs  as  would  have 
been  incurred  by  a  summons  in  chambers.  The  taxing 
master  will  decide  what  are  the  proper  costs  of  such  a 
summons,  but  I  think  the  costs  ought  to  indade  the 
costs  of  the  minutes  of  the  proposed  judgment,  because 
it  is  Important  to  have  a  statement  in  writing  of  the 
order  consented  to.  But  I  am  also  asked  to  order  the 
plaintiff^  to  pay  the  defendants  the  extra  costs  oocai- 
iioned  by  the  prooeediogs  in  court;  I  dearly  have 
jurisdiction  to  order  such  payment,  and  I  should  do  so 
it  I  thought  proceedings  in  court  had  been  adopted  for 
the  purpose  of  making  costs.  But  it  does  not  appear, 
however,  that  costs  have  been  incurred  oppreseirdy. 
And  thete  is  also  a  further  reason  why  I  should  not 
order  the  plaintiffs  to  pay  these  costs,  as,  having  regard 
to  the  case  dted  of  Gook  v.  Btynt$y  the  plaintiffs  had 
aome  show  of  authority  for  the.  course  they  took. 
Hoteover,  I  think  that  after  the  notice  of  motion  the 
defendants  might  themadves  have  applied  i&  chambars 
for  judgment  in  accordance  with  thdr  offer. 

Sdidtozs  for  the  plaintiff^,  J.  F,  S  G.  F.  MarskaU. 

BoUdtor  fcv  the  defendant,  A.  W.MUU* 


810HB  9.  SraucAir.  (a.) 

PradioB — Pleading — Prindfial  and  agent — Adion  for 
QO»tmif^Alkgaiion  of  fraud  by  plaintiffs- Bight  of 
,defend9nt  io  obtain  particuiars  before  delivery  of 
difenee-^BtUea  of  Oouri,  1883,  ord.  19,  rr.  e,  7,  26. 

In  an  atiion  by  a  principal  againvt  hie  agente  to  open 
etttled  aeeounti,  the  plaintiff,  im  hie  etatefnent  of  daim, 
aXUged  a  eeertt  fraud  by  the  dejendanti,  but  itated  that 
the  partieuktre  of  the  traneaetione  in  which  iJie  fraud 
was  oomtnitted  were  known  to  the  d^endante,-  but  were 
not  known  to  t?he  plaintiff.  The  dcfendante^  b^ore  de- 
livering  a  defenoe^  applied  for  partienlar$f  but  the 
application  was  ordered  to  etand  over  nntii  a  defence  had 
been  put  in, 

A  defendant  charged  with  fraud  i$  not  in  aU  eases 
entitled  to  particulare  brfore  he  pute  in  hie  d^ence  ;  but 
a  defendant  who  ftret  pute  in  hie  defence  dace  net  thereby 
waive  hie  right  to  partieulare. 

The  action  was  brought  by  the  plahitiff  against  the 
defendants  as  his  stockbrokers  for  an  account,  payment 
of  what  should  be  found  due  to  him,  and  damages. 
The  statement  of  daim,  after  alleging  that  the  plaintiff 
had  employed  the  defendants  to  buy  and  sdl  for  oommis- 

(a.)  Beported  by  J:  T&ustbam,  Esq.,  Barrister-at-Lam* 


sion  and  carry  over  purchases  and  sdes  of  stocki,  dura, 
and  securities,  proceeded  as  follows  :— 

**  2.  The  defendants,  in  breach  of  the  terma  of -Mr 
employment,  at  the  time  they  purported  to  act  si  the 
plaintiff's  agents  acted  as  prindpds  in  many  of  tts 
transactions  in  which  they  were  employed,  and  ehsised 
the  plaintiff  with  moneys  with  which  they  wets  aok' 
entitled  to  charge  him,  and  did  not  cradit  him  liH 
moneys  with  which  he  was  entitled  to  credit. 

*'  3.  The  defendants  from  time  to  time  dslirendtD 
the  plaintiff  accounts  containing  aoooonts  of  mk 
transactions,  as  if  they  had  been  entered  into  by  thm 
for  the  plaintiff  in,  accordance  with  the  terms  of  tlwjr 
employment,' bat  in  which  they  or  some  oeeor  more  it 
them  had  really  acted  as  prindpals,  and  these  soopitto 
were  from  time  to  time  settled  by  the  plsiotifl  in  |gw« 
ance  of  the  frauds. 

**  4.  The  particulars  of  such  transactions  siekm 
to  the  defendants,  but  are  not  known  to  the  pleiofiSi 
and  until  the- plaintiff  has  obtained  discovery  sadia^M^ 
tion  of  the  defendants'  books  and  other  docamaB^tft 
examined  the  defendants  by  Interrogatories,  he  enM** 
state  the  particulars  of  such  transactions." 

The  defendants,  not  having  delivered  a  Mtt^d 
defence,  took  out  a  summons  in  chambers  idiif^ 
the  plaintiff  might  be  ordered  to  deliver,  tJfthgy 
days,  particulars  of  the  transactions  in  which  MM* 
ants  had  acted  as  principals  when  they  purportdJlMt 
as  agents,  and  of  the  transactions  in  which  thelJMfr 
ants  had  charged  the  plaintiff  with  moneys  wtt^' 
they  were  not  entitled  to  charge  him,  and  did  not MV 
him  with  moneys  for  which  he  was  entitled  to  errffc<^ 
in  the  alternative,  that  paragraph  2  of  tiie  statsoa^Jt 
daim  might  be  strudc  out  as  embarrassing,  and  ttitaft 
defendants  might  have  a  month's  further  timetoMK 
their  defence  ^ter  delivery  of  such  partioulais,  \Ktm 
summons  was  ordered  to  stand  over  until  aefSiE 
after  a  atatement  of  defence  had  been  delifered. 

This  was  a  motion  by  the  defendants  to 
order  made  in  chambers,  and  that  an  order 
made  in  terms  of  the  summons,  with  a  farther 
tive  that  the  action  might  be  dismissed  on 
that  it  disdosed  no  reasonable  cause  of  action 
frivolous  and  vexatious.  .| 

Cossene-ffardy^  Q.C7.,  and  Qroevenor  lf<wfa»ft|' 
motion. — The  defendants  are,  under  the  droamsMii 
entitled  to  particulars  of  the  plaintiff's  chsigs  s<i 
ddivering  thdr  statement  of  defence  :  ord.  1%  t, 
The  ddi^ery  by  them  of  thdr  atatement  of 
before  they  obtain  particulars  might  be  regsiM « 
waiter  of  their  right  to  particulars:   Whyter.A»r 
32  W.  B.  649,  26  Oh.  D.  717 ;  Leitch  v.  /W»» 
W.  R.  306,  31  Oh.  D.  374. 

Cookeon,  Q.O.,  and  Wood  EUl,  tot  the  ^»nso» 
The  plaintiff  is  unable  to  deliver  particulars  untii  he  I 
obtained  discovery  and  seen  the  details  of  the 


tion  from  the  books  of  the  defendants,  and  cnfi»^ 
to  be  required  to  deliver  partioulara  until  he  bsM 
tained  the  informaUon  which  will  enable  hisi^^j 
The  defendants  have  full  knowledge  of  the  dstsiUw 
transaotions.  ^^ 

They  referred  to   Whyte  v.  Ahrene  and  W* 
Abbott. 

Vouni^EUtrdyp  Q.C,  replied. 

Dec  12.— NoBTH,  J.— The  defendants  ask  fef 
things ;  first,  for  deli? cry  of  particulars ;  secondly 
strike  out  the  statement  of  daim  as  embarrassing;  > 
thirdly,  to  dismiss  the  action  as  frivolous  and  ve»» 
As  regards  the  first  point,  the  case  is  rested  on  old. 
r.  6.  [His  lordship  read  the  rule,  and  continued  ? 
It  does  not  say  what  is  to  happen  if  there  ^  *^y  »J 
compliance  with  that  order.    Then  the  neii  ids  v^ 
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be  looked  at.    [Hit  lordship  then  read  rulet  7  and  26 
ol Older  19,  and  ord.  70,  r.  1,  and  proceeded: — ]. 

Ilia   first  qneetton  18,  whether  there  is   a  suiloient 
gtstement  of  particnlars  under  rule  6  standing  alone. 
HoW|  in  the  absence  of  authority,  I  should  have  thought 
this  pleading  not  sufficiently  partioclar  and  precise  (or 
tlM  porpoaes  o(  the  trial,  and  that  further  particulars 
ihonid  be  given.     But  Bacon,  V.O.,  in  WhyteY.  Ahren$, 
sad  Cotton,  L.J.,  in  that  case  and  also  in  Leitch  t.  Abbott, 
onnsidered  that  a  general  statement,  such  as  is  to  be 
found  here,  might  be  sufficient.   I  do  not  think  it  neoes- 
my,  at  present,  to'  decide  that  point,  as  the  question 
now  ia  whether  the  order  made  in  chambers  is  right,  by 
which  I  did  not  reject  the  defendant^'  demand  for  par- 
tkulara,  but  postponed  the  consideration  of  that  question 
uitil  I  knew  what  the  issues  raised  by  the  defence  were. 
Those  two  cases  which  were  relied  upon  by  the  plaintiff 
aesm  to  me  in  point.    In  WhyU  ▼•  Ahrens  the  facts 
were  these  : — The  plaintiffs  employed  the  defendants  to 
purchase  goods  as  their  agents  at  the  lowest  prices.  The 
pJaintilEB  sued  for  an  acoonnt*  and  alleged  in  their  state- 
BMDt  of  claim  that  the  defendants  had  purchased  goods 
St  prioee  higher    than  the    current  prices,   and   had 
secretlj  recei?ed  from  the  vendors  allowanoet  or  oom- 
nissiona.      The  charges    against  the  defendants  were 
stated  in  general  terms,  no  details  being  mentioned. 
The  defence  denied  the  statements  of   the  plaintiffs, 
and  pleaded  settled  aocQunts ;  and  the  plaintiflp,  before 
pgtthig  ia  a  reply,  took  out  a  summons  for  disooTery  of 
doeoments,    which  was    adjourned  into    oourt.      The 
defendants  also  applied  for  partioolars   of  the  fraud 
alleged,  sad  this  application  was  ordered  to  stand  OTer. 
Hie  Tice-Chanoellor  held  that  the  plaintiffs  were  entitled 
to  disoovenf  before  they  had  to  do  anything  further. 
Obttoo,  IiX,  took  the  same  view,  and  obeoryed : — ''  It 
wstf  said  that  if  this  goes  to  the  hearing,  there  being  no 
partienlar  allegation  of  fraud,  tbe  plaintiffs,  even  if  they 
proved  any   particular  items  of  fraud,  would  nqt  be 
entitled  to  aet  aside  the  account.    I  will  assume  that  ia 
so,  though  I  doubt  whether  there  are  not    particular 
statements  of  fraud.    But  asaume  that  that  is  so,  then 
Old.  19»  r.  6,  is  relied  on,  which  says  that  a  party  must 
state,  in  his  pleadings,  if  he  relies  on  fraad,  the  particu- 
ba  of  that  fraud.    Here  there  has  been  an  application 
for  psutloulars,  and  that  application  has  been  ordered  to 
atndover  till  the  production  of  those  books.    Taking 
tlie  two  together,  I  think  that  is  right.    The  production 
of  the  books  will  enable  the  plaintiffs  to  define  and  state 
wliat  it  is  they  require  the  defendants  to  meet  at  the 
hearing,  and  they  mmt  do  that  before  the  hearing  in 
Older  to  enable  the  defendants  to    meet  it.    But  as 
it   ia   eonceded  that,    according    to  the    old  practice 
ia  this  state  of  the  pleadings,  an  order  wouhl  have 
been  made  for  the  production  of  documents  material  to 
the  qneetion  to  be    tried  at  the  hearing,  though,  at 
pteasnt,  from  ignorance  of  what  has  taken  place,  the 
pklntiflb  ate  not  able  to  partioularixe  them,  so  here,  in 
9j  opinion,  the  judge  was  right  in  saying,  notwith* 
ifesndlBg  tbe  discretion  given  him  by  rule  20  of  order 
21,  that  be  would  make  an  order  for  the  production  of 
the  doenments."    There  Fry,  L.  J.,  took  a  different  view, 
.  bat  the  opinion  of  Cotton,  L.J.,  prevailed,  because  he 
igrecd  with  Baeon,  Y.O.,  and  there  were  only  two 
judges  hi  the  Court  of  Appeal. 

The  other  case,  LeUch  v.  AbloUt  is,  in  its  cizonm- 
HBDoes,  very  like  the  present.  There  the  plaintiff 
X«iteh  alleged  that  he  had  employed  Abbott  as  his 
floekbroker  in  the  purchase  and  sale  of  shares  and 
^Bcnritiet,  that  Abbott  had,  in  breach  of  the  terms  of  his 
^Mployment,  acted  as  principsl  in  many  of  the  trans- 
^etlons  in  which  he  was  employed  by  Leitch,  and 
'^^eharged  Leitch  with  moneys  not  paid,  and  with  sums  in 
I  of  the  market  price,  and  Leitch  claimed  an  account 
payment  of  what  should  be  found  due  and 
Abbott,  by  his  statement  of  defence,  indirectly 


admitted  that  bo  bad  been  so  employed,  but  denied  all 
the  allegations  of  havbig  dealt  with  himself  as  principal, 
and  all  other  improper  conduct^    and  set  up  settled 
accounts.    Then  there  were  interrogatories  which  Abbott 
declined  to  answer,  and  Chitty,  J.,  refused  to  make  any 
order  that  he  should  answer,  but  the  Court  of  Appeal 
took  a  different  view.    Cotton,  LJ".,  says:  ''The  con- 
tention of  the  defendant  comea  to  this,  that  the  judge  is 
to  decide  whether  he  did  or  did  not  act  in  violation  of 
bis  duty  before  he  gives  the  discovery.    It  is  said  that 
Whyie  V.  Ahren$  is  an  authority  for  this  proposition. 
The  defendant  cannot  however  well  rely  on  my  Judg- 
ment in  that  ease,  for,  if  the  Judge  had  a  discretion,  I 
think  it   has  been  wrongly  exercised  here.      But  no 
doubt  Fry,  LJ.,  did  in  that  case  think  that,  fraud  beiag 
alleged  by  the  plaintiff,  particulars  of  the  fraud  ought  to 
have  been  given  before  he  could  be  entitled  to  discovery. 
Is  that  the  effect  of  rule  6  of  order  19  P    There  is  here  a 
general  allegation  of  fraud,  and  the  plaintiff  wants  the 
discovery  to  enable  him  to  prove  his  allegation.    It  may 
be  that  he  will  afterwards  have  to  amend  his  pleadings, 
but  to  say  that  he  must  give  details  of  the  fraud  in  the 
first  instance  would  be  to  reduce  the  right  of  discovery 
in  cases  of  fraud  to  very  narrow  limits  indeed.    I  do  no^ 
however,  think  that  that  case  applies,  for  there  is  here  a 
statement  of  the  nature  of  the  fraud  alleged."    There  is 
no  practical  distinction  between  the  statement  there  and 
the  statement  in  the  preaent  case  :— "Tbe  plaintiff  may 
hereafter  have  to  condescend  to  particulars,  but,  in  my 
opinion,  it  would  be  wrong  to  say  that  he  is  not  entitled 
to  have  this  discovery  now,  because  he  has  not  given  fall 
details  of  the  fraud  which  he  alleges.    We  may  possibly 
have  to  decide  to  what  extent  the  defendant  is  obliged 
to  go  into  all  these  matters,  but,  in  my  opinion,  it  would 
be  wrong  to  say  that  the  court  has  a  discretion  to  deprive 
the  plaintiff  of  discovery  altogether,  either  until  tke 
trial  of  the  action  er  until  he  has  given  details  of  the 
fraud  which  he  allegei.    He  wants  the  discovery  in  order 
to  enable  him  to  give  those  details  and  to  establish  his 
right  to  relief  at  the  trial.    I  think,  therefore,  the  de- 
fendant must  give  a  furtiier  answer  to  the  interroga- 
tories.'* 

Then  Bowen,  L.J.,  says  :— *'  I  will  assume  that  the 
plaintiff  is  met  with  an  allegation  of  a  settled  aooount 
which  throws  upon  liim  the  obligation  of  proving  fraud 
on  the  part  of  the  defendant,  but  it  does  not  deprive 
him  of  the  right  to  obtain  diaooveiry  'vom  the  defendant 
so  as  to  enable  him  to  prove  the  f raod."  Then  he  refers 
to  Wigram  on  Diioovei^,  p.  36,  and  ord.  31,  r.  30. 
Then  he  proceeds :  "  Then  arises  the  question  on  which 
Cotton  and  Fry,  L.JJ.,  are  not  entirely  at  one,  and  I  am 
therefore  obliged  to  state  my  own  view.  I  do  not  think 
it  necessary  to  say  anything  in  order  to  sho^  that  the 
old  rule  of  pleading  is  a  good  rule— that,  in  order  to 
open  a  settled  aeoonnt^  speoiio  ersora  in  the  aooennt  must 
be  stated."  Then  he  refers  to  FarMimn  w.  Hamhmif, 
15  W.R.642.L.B.2H.L.  1,  and  eontiaaea :— "  I  think 
rule  6  of  order  19  is  only  a  rale  of  pleading,  and  I 
believe  that  this  has  been  so  decided  bj  the  Court  of 
AppeiO.  ThoQgh  the  omission  of  one  party  to  comply 
with  the  rule  gives  a  right  to  the  opposite  party  to  ooos- 
plain,  yet  it  is  an  error  in  pleading  and  nothing  more, 
and  I  should  be  prepared  so  to  decide  if  the  point  had 
not  already  been  decided.  Oughts  then,  the  generality 
of  an  allegation  of  fraud  to  be  a  bar  to  the  right  of 
disooveiy  P  It  seems  to  me  that  the  very  fact  that  the 
pleader  is  unable  to  plead  exoept  in  general  terma  is, 
in  many  oases,  the  very  reason  why  he  should  have  dis- 
covery from  the  other  party  so  at  to  enable  him  to  plead 
the  fraud  in  detalL  If  at  a  particular  stsge  of  an  action 
you  are  stopped  by  reason  of  your  ignorance  of  some 
fact  which  is  known  only  to  the  other  party,  that  is  the 
very  reason  why  you  should  have  dianovery  of  that  fact 
from  him,  and  what  difference  does  it  make  whether 
you  are  stopped  at  the  toial  or  before  P     I  si^  this  ia 
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order  to  show  that  rnlb  6  of  order  19  is  only  a  role  of 
pleading,  and  wa  ought  not,  I  think,  to  aoan  the  plead- 
ings too  narrowly  npon  a  question  of  the  right  to 
disooTery.  But,  being  of  opinion  that  in  the  present 
case  the  relation  of  principal  and  agent  is  the  real 
ground  of  the  plaintiif  s  right  to  disooverj,  I  oannot  see 
ttiat  we  ought  to  deprive  the  plaintiff  of  the  disoovery 
wbioh  he  wants  in  oi^er  to  enable  him  to  frame  his  case." 
Then  Fry,  L. J.,  says  : — **  I  will  only  say  that  the 
inclination  of  my  opinion  is  in  favour  of  the  Judgment 
of  the  oonrt  below." 

It  has  been  contended  that  these  two  oases  do  not 
apply  to  the  present,  because  in  both  the  defenoe  had 
been  put  in,  and,  therefore,  the  defendant  had  waived 
Ms  right  to  have  the  particulars  which  he  sought. 
But  those  cases  do  not  seem  to  have  turned  on  any  such 
point.  No  Judge  said  that  the  defendant  had  waived 
his  light,  or  put  that  forward  as  a  reason  for  his  judg- 
ment, and  the  ground  of  decision  was  inconsistent  with 
any  such  waiver ;  because,  although  the  defenoe  was  in, 
it  was  held  that  the  right  to  have  particulars  after  dis- 
covery still  existed.  Instead  of  that  right  being  waived 
by  putting  in  the  defenoe,  the  right  was  recognieed, 
notwithstanding  the  defenoe,  and  the  discovery  was 
given  to  enable  the  plaintiff  to  do  what  the  defendant 
had  a  right  to  call  on  blm  to  do — namely,  to  give  par- 
ticulars of  the  fraud  complained  of.  The  fact,  therefore, 
that  the  defence  had  been  put  in  in  those  two  cases  does 
not  in  any  way  distinguish  the  present  case  from  them. 

Then  it  is  said  that  the  question  actually  decided  in 
those  two  cases  was  as  to  the  right  of  discovery  and  not 
as  to  the  defence.  In  the  present  case  it  is  precisely 
the  same.  The  question  now  is  not  what  is  in  issue 
between  the  parties.  Nobody  can  say  what  that  is 
until  the  defenoe  is  eeen.  That  defenoe  may  admit  that 
in  all  or  in  some  of  these  transactions  the  allegations 
in  the  statement  of  claim  are  well  founded,  or  it  may 
deny  that  they  are  so.  But  until  I  know  what  matters 
•re  in  issue  between  the  patties,  it  is  impossible  to  say 
that  the  plaintiff  does  not  require  further  information. 
But  it  is  not  wanted  to  enable  the  defendant  to  put  in 
his  defence.  Particulars  by  way  of  amendment  cannot 
be  given  until  aftef  discovery,  and  I  have  ordered  the 
summons  to  stand  over  until  after  the  defenoe  has  been 
put  in  in  order  that  I  may  know  what  the  issues  raised 
by  the  parties  are.  The  general  role  is  that  discovery 
Is  not  allowed  till  after  defence;  but  there  are  ex- 
oeptions  to  that  rule,  and  it  follows  from  the  two  oases 
I  have  stated  that  if  I  held  it  necessary  to  require  the 
plaintiff  to  give  particulars  before  the  defence  is  put  in, 
I  should  also  hold  that  this  is  one  of  the  cases  in  which 
the  plaintiff  would  have  the  right  to  have  disoovery 
before  defenoe. 

Then  it  is  suggested  that  the  defendaata  are  embar- 
rassed by  the  form  in  which  the  statement  of  claim  is 
framed.  But  how  can  it  be  said  that  the  defendants 
are  embarrassed  by  not  knowing  these  details  P  The 
plaintiff  has  stated  in  his  statement  of  daim  that  he  has 
not  the  means  of  giving  these  details.  The  defendants 
carried  through  the  transactions,  and  have  in  their  pea- 
session  the  books  containing  the  fuU  accounts.  There- 
fore  they  have  full  knowledge,  and  can  show  precisely 
what  the  oases  are  (if  any)  in  which  they  did  do  what 
the  statement  of  daim  alleges.  I  do  not  see  how  they 
can  be  embarrassed  by  not  obtainiog  from  l^e  plaintiff 
the  information  they  have  in  their  own  possesrion.  Of 
•  course  I  can  see  why  they  press  for  these  particulars. 
If  the  plaintiff  were  obliged  to  give  partienlan,  and  to 
specify  the  instances  in  which  the  defendants  have  done 
what  be  charges  them  with,  the  result  might  be  that, 
from  his  imperfect  knowledge,  he  would  be  unable  to 
state  in  the  particulars  some  oases  in  which  they  had 
acinaUydone  what  he  says  they  have  done;  and  as, 
after  particulars  were  given,  their  defence  would  be 
addreaaed  only  to  those  pointa,  the  ignorance  of  tiie 


plaintiff  might  relieve  the  defendants  from  being  kiU 
liable  for  certain  mattera  with  reapect  to  which  thejtn 
open  to  the  charge  contained  in  the  statement  of  eUa. 
The  case  of  Thomson  v.  Birklnf,  31 W.  B.  S30,  ii 
an  authority  on  this  point.  An  action  waa  biooght  lo 
recover  damagea  for  the  aeduotion  of  the  pULitfi 
daughter,  and  it  waa  alleged  that  the  defendant  Mdni 
her  and  debaudhed  her  on  various  occasions.  An  ipp]ies> 
don  was  made  by  the  defendant  that  the  plihitiff  liusJi 
g^ve  particulars  of  the  times  when,  places  wheR,al 
the  manner  in  whioh  the  debauoUng  took  plioe,  sMIm 
also  when  the  seduction  took  place.  The  master  dedinl 
to  order  any  particulars,  as  there  waa  no  atatemnt  If 
ai&davit  that  the  defendant  had  not  sednoed  thepiiis- 
tilfs  daughter.  The  Judge  also  decUned  to  oider  mbI 
particulars.  Then  the  matter  came  before  the  DM- 
sional  Oourt,  still  without  any  affidavit,  and  the  jiig- 
ment  of  Hawkins,  J.,  was  this :— **  This  appeal  mrt  hi 
dismissed.  The  master  declined  to  entertain  the  ^fi* 
tion  for  particulars  unless  the  defendant  made  a  ilh 
davit  that  he  had  not  seduced  the  girl.  In  othorawl^ 
the  master  required  an  affidavit  to  satiafv  hia  MA* 
defendant  would  be  embarrassed  in  his  drf««  jf 
reason  of  his  having  no  knowledge  of  theeNf"*"* 
against  him.  The  Judge  ordered  some  pcttBBki^M 
refused  to  order  the  particulars  now  sought  te.  Pg 
are  no  grounds  for  this  appeal.  There  ^*"J* 
that  the  defendant  does  not  know  the  nstw*** 
charges  against  him,  and  that  he  will  be  enhenamh 
his  defence  at  the  trial.  The  plaintiff  sllases  mm 
seduction  took  place  while  his  daughter  vm  mw 
defendant's  service.  The  date  of  the  birth  of  <>*<> 
has  been  furnished  voluntarily  during  the  hiaf 
The  whole  of  the  matters  are  alleged  to  hsie  WP 
place  while  the  girl  was  in  the  defendant's  hoa*  if 
very  difficult  for  the  plaintiff,  in  those  diwi*^ 
to  give  such  particulars  as  are  asked.  Tbedito; 
a  series  of  acts  of  indecency  terminating  in  tlMJ 
the  child.  Nu  one  knows  better  than  the  ( 
to  the  truth  of  all  these  matters.  So  if  hei 
particulars,  let  him  make  an  affidavit,  and  If  i^^ 
from  it  that  he  knows  nothing  about  these  ohai 
wiU  get  particulars."  Then  Watkin  WilU«Bi»* 
servea  : — **  1  concur.  The  order  is  right  The  a 
particulars  is  to  prevent  surprise  at  the  tri^ 
limit  inquiiy  at  the  trial  to  the  mattera  set  oat 
particulars.  Sol  think  particulars  ought  to  be  I 
raged.  They  tend  to  narrow  the  iaauea.  The  ] 
prindple  ia  to  order  particulars  only  when,  I 
nature  of  tiie  oaae,  they  are  necessary  to  1 
inquiry,  or  are  neoesaary  by  reaaon  of  "•**"?  Li 
forward  on  affidavit.  Here  there  ia  nothing  of  m 
If  the  defendant  had  shown  that  he  would  he  i 
a  disadvantage  by  not  having  these  partienlan, J 
would  lay  a  foundation  for  his  application.  Bat  I 
not  done  so." 

The  present  case  is  stronger,  as  in  that 
matters  with  respect  to  whioh  the  defendant  so^ 
ticulars  were  in  the  knowledge  of  the  defendtf 
they  were  in  the  knowledge  of  the  plaintiff  a1iO>| 
in  the  present  case  the  particulars  in  question  ait" 
the  knowledge  of  the  def endanta,  but  not  in  ttM 
ledge  of  the  plaintiff.    Therefore  thia  ia,  a/^ 
case  in  which  the  plaintiff  must  have  the  opponi 
knowing  what  the  facta  are  in  order  to  enaW«J 
fumiah  partieulara.    It  ia  dear  that  the  d«f^«w 
not  be  embarrassed,  and  there  is  no  •^^'^^^\ 
that  there  can  be  any  embarrassment  in  V^°^\ 
defenoe  before  the  particulars  are  furnished.   « J 
fore  U  a  case  in  which  the  defenoe  ought  to  naj 
before  particulars  are  ordered,  and  I  ahlde  bj  r" 
in  chambers.  . 

Then  there  is  the  part  of  the  case  aa  to  thM 
being  dismissed,  on  the  ground  that  there  is  no  obp 
action    and  tiiat  it  is  frivolous  and  wx«tioflfc 
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Batbman  v.  Poflab  DxtTBioT  Board  of  Wokkb. 


High  Oouxt. 


lOD  ord.  25»  r.  4.  [HU  lordahip  read  the  rale, 
1: — ]  Bat  there  is  no  doabt  that  the 
nt  of  didm  dlaoloeea  a  eaiBoient  eaoae  of 
I ;  and  88  to  its  being  Texatloae,  the  only  thing 
fcloaiMe  Tezatloas  Is  this  attempt  by  the  defend- 
I  to  wibanniie  the  plaintifl  by  thii  appUoatlon  to  me 
t  and  the  pertinacity  ahown  in  Mnging  the 
t  before  me  again  in  ooort. 
I  Uadtttheoe  oiicomttanoee  the  application  moot  be 
;,  JIiimimkI;  the  plaintilfe  ooets  to  be  hie  in  any  event. 

fiQhdtoii,  Tatham,  Son,  4  Lotuada  ;  Dawf  Jb  8<m$» 


.  Wf.  I  No?.  2, 3,  7,  8,  9, 10, 14, 16  ; 

Berth,  J.  I  Dec.  6. 

hmtav,  PoFLAB  Disibioi  Boabd  or  Woaxs.  {a.) 

MtlnpOi  Loedl  Manoffemeni  Ad,  1855  (18  A  19  Vid. 
6  IM),  M.  68, 72,  74,  78,  250— ^ttitance— "  Sewer  " 
^^ prm'^'-Veding  of  $ewer$  in  dUirid  hoarc^ 
Aniaoge  of  contiguous  Jioueee  hf  **  eamUned  openi- 
tioa^-CmiMcfion  with  drain  iUegdUy  made  wiihaut 
^n^^Mftofloard—LiahaOy  of  hoard. 

^  ^  iwpoaed  by  eedion  72  of  the  Mdropdie  Local 

I^AO,  1855,  on  a  didrid  hoard  to  keep  the 

i^M^mhy  the  Adveeted  in  them  eo  a$  not  to  he 

inn,  knaian  aheoluU  duty,  hut  only  a  duty  to  uee 

'  ^^*"''^«rg  and  diligence  to  keep  tM  eewere  in  a 

MVpir  M^ttba,  an£2,  coneeguenUy,  the  board  will  not 

m  UMfir  a  nujeanee  eauted  by  a  drain  which  hae^  by 

iMlM^«0(A«r  drain  being  connected  with  it^  become 

^ij*"""* "  ^  ^^  ^^  ^'^  kaww  before  action  brougM, 

f0Bm  could  wttbyihe  exercise  of  reasonable  care,  have 

iihdthe  drain  was  a  **  sewer,** 


EBiteiiutti,  one  of  the  pUlntiib  in  this  notion,  wae 

^^«r,  for  the  reiidae  of  a  term  of  twenty-one 

''■  i  Uoek  of  fifteen  oontigaona  honaee,  known  aa 

htemoe^  eitaate  on  the  north  aide  of,  and  front- 

»ii,  Wallifl-road,  Yifstoria-park,  within  the  diatriot 

defendante ;  the  other  |daintiif|  Jamee  Meckifl, 

iOe  oeonpier  of  one  of  the  honeee.    Under  Wallta- 

1(wliJch  iin  east  and  west)  and  in  front  of  Voloan- 

was  a  12*inoh  sewer,  whioh  was  admitted  to 

J  to  the  defendants.    At  the  rear  of  Vnloan-ter- 

\  nd  passing  nnder  the  back  yards  or  gardens  of  the 

was  a  9-inoh  sewer  or  drain,  into  whioh  the 

I  of  the  fifteen  honsee  was  oarried.by  a  drain  from 

hooae,  and  whioh  oarried  the  sewage  of  aU  the 

into  a  main  sewer  under  Windsor-road,  a  road 

_  north  and  south,  and  Joining  WaUis-road  near 

» west  end  of  Ynloan-terraoe.    This  main  sewer  was 

ipioperty  of  the  Metropolitan  Board  of  Works.    The 

I  in  Ynloan-terraoe  were  numbered  1  to  15,  from 

ktoeast. 

9-inoh  drain  was  oonstmoted   in    1877,  when 

-teiraoe  was  bnilt,  with  the  approval  of  the  de- 

f  upon  tho  applioation  of  the  then  owner  of  the 

i  pUintiib,  by  their  statement  of  olaim,  said  that 
*  hate  severally  sufiered  damage  from  offensive  and 
smells  and  vapours  whioh  the  defendants 
^Vfliitted  to  emanate  from  the  sewers  and  drains 
I  mder  the  oontrol  of  the  defendants  sitaate  near 

I  it  the  rear,  and  in  front  of,  the  plaintifEd' said  pre- 
^  and  to  pervade  the  same,"  and  they  claimed  an 
otion  to  restrain  the  nuisanoe  oaused  by  the  smells. 

[TfpoB  a  motion  by  tho  plaintifEa  for  an  interlocutory 
the  Gonrt  of  Appeal  (reversing  a  dedsion  of 

I  (i.)  Bsported  by  O.  £•  JimnT,  Esq.,  Banister-at-Iinw. 


North,  J.)  held,  33  Ch.  D.  360,  that  the  9.ioch  drain  was 
not  a  '*  o«wer  "  within  the  meaniug  of  section  250  of  the 
Metropolis  Local  Management  Act,  1855,  bat  that  it  was 
a  "drain"  within  the  meaning  of  that  section,  and, 
oonsequently,  that  it  was  not  vested  in,  or  the  property 
of,  the  defendants,  and  that  they  were  not  responttible 
for  it. 

After  the  decision  of  the  Ooort  of  Appeal  the  plaintiff 
Bateman  had  an  investigation  made  by  excavating  the 
ground  at  the  roar  of  Vulcan- terrace,  and  it  was  then 
discovered  that,  at  a  man-hole  in  tiie  back  yard  or 
garden  of  the  house  No.  5  in  Valoan-terraoe,  a  drain 
coming  from  a  factory,  belonging  to  a  different  owner 
and  aitnate  to  the  north  of  Yolcan-terraoe,  whioh  drain 
itself  also  reoeived  drains  from  other  premises  belonging 
to  other  owners,  was  connected  with  tlie  9-inch  drain,  so 
that  the  drainage  from  the  faotozy  and  other  premises 
was  there  diaoharged  into  the  9-indh  drain  and  flowed 
along  it  into  the  main  sewer  under  Windaor-road.  Be- 
fore this  diaoovery  was  made  neither  the  plaintifEa  nor 
the  defendants  were  aware  of  the  ezistenoe  of  this  con- 
neotion.  The  connection  between  the  two  drains  could 
not  have  been  legally  made  without  the  consent  both  of 
the  defendants  and  of  the  Metropolitan  Board,  bat, 
though  a  search  had  been  made  in  the  books  of  both 
boards,  no  record  oould  be  found  of  the  consent  of  either 
board  having  been  given  to  the  conneotion.  There  was 
no  evidenoe  as  to  how  or  when  the  connection  was  made. 

Waddy,  Q.O.,  T.  L.  Wilkinson,  and  Orispe,  for  the 
plaintiffs. 

Napier  Higgins,  Q.O.,  and  Borthwiek,  for  the  de- 
fendants.— The  oonneetion  of  the  9-inch  drain  with  the 
other  drain,  whioh  was  illegally  made  without  the 
knowledge  of  the  defendants,  cannot  make  them  respon- 
sible for  a  sewer  of  the  existence  of  whioh,  as  a 
"  sewer,"  they  were  entirely  ignorant. 

T.  L.  Wilkinson,  in  reply.-*The  queatlon  is.  Who  is 
the  owner  of  the  9-inoh  drain  to  the  west  of  the  man- 
hole P  The  drainage  from  different  curtilages  is  con- 
nected at  the  man-hde,  and  the  drain  to  the  west  is, 
therefore,  a  **  sewer  "  as  defined  by  section  250  of  the 
Act  of  1855,  and  ii  vested  by  section  68  in  the  de- 
fendants. 

*  Deo.  5.— NoBTH,  J.  (after  stating  the  facts,  con- 
tinued :»).-*It  is  now  contended  that,  having  regard  to 
the  discovery  made  by  the  plaintiffa  since  the  hearing 
of  the  appeal  motion,  it  is  dear  that  the  9-inch  drain  is 
a  "sewer"  within  the  meaning  of  section  250  of  the 
Act  of  1885,  at  any  rate  as  regards  that  part  of  it 
whioh  lies  to  the  west  of  the  man-hole,  because  the 
drainage  of  the  fifteen  houses  is  connected  with  the 
drainage  from  the  factory,  and  the  9-inch  drain  is  not 
"  used  for  the  drainage  of  one  building  only  or  premises 
within  the  same  curtilage,"  or  a  '*  drain  for  draining  a 
block  of  houses  by  a  combined  operation."  No  ex- 
planation has  been  given  as  to  when  this  newly-dis- 
covered drain  was  constructed.  It  has  been  argued 
that,  by  reason  of  the  connection  between  this  drain 
and  the  9-inch  drain  having  been  made  by  some  un- 
known person,  the  rights  and  liabilities  of  the  plaintiff 
Bateman,  or  his  predecessor  in  title,  and  of  the  defend- 
ants have  been  lUtered.  It  is  dear  that  the  connection 
could  have  been  legally  made  only  if  the  consent  of  the 
district  board  and  the  Metropditan  Board  had  been 
obtained.  It  was  illegal  to  make  the  connection  with- 
out the  consent  of  both  thoee  bodies.  But  it  has  been 
argued  that,  however  illegally  the  connection  was  made, 
the  definition  of  the  word  ''  sewer  "  contained  in  section 
250  settlee  the  question  who  is  the  owner  of  the  9-ineh 
drain  and  who  is  reeponslble  for  it.  I  am  not  at  pre- 
sent prepared  to  hdd  that  the  unlawful  act  of  a  stranger, 
done  without  the  consent  of  the  owner  of  Yulcan- 
terraoe,  could  affect  his  ownership  of  the  9-inch  drain 
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*or  tfae  liabflitj  of  tbe  district  board  by  Teettiig  tbe  drain 
in  tbem,  and  tben  throwing  tbe  rpsponaibilitj  for  it 
•upon  them ;  or  even  tfaat»  if  the  oonneotion  waa  made 
by  the  permiiaion  of  the  owner  of  Ynlcan-terrace  or  his 
tenant,  tbe  reeponsibilitj  of  tbe  board  oonld  be  affected 
without  their  consent.  Thia  is  an  important  question 
which  should  not  be  decided  unless  it  necersarilj  arises 
for  decision.  I  do  not  intend  to  decide  It  finally  now, 
for  there  is  a  different  ground  on  which  I  must  decide 
the  present  case  in  fa?our  of  the  defendants.  The 
liability  of  the  defendants  in  respect  of  the  9-inoh 
drain,  if  they  are  liable  at  all,  is  imposed  on  them  by 
section  72  of  the  Act,  and  it  is  faid  that,  tbe  9.inoh 
drain  being  a  '*  sewer  "'within  the  meaning  of  section 
*S50,  tbe  obligation  of  maintaining  it  in  proper  condition 
is  east  upon  the  defendant?,  and  that,  if  they  to  fail  to 
petform  this  obligation,  they  are  liable  to  an  injunction 
and  to  damages.  It  -wonld  be  a  strange  thing  if  section 
72  impoied  on  a  district  board  a  liability  in  respect  of  a 
*'  eewer  '*  of  tbe  existence  of  which  they  had  no  know- 
ledge, or  which  they  believed  to  be  a  ''drain."  An 
obligation  srises  only  when  there  is  a  duty,  -and,  even 
then,  only  when  there  is  knowledge  of  tbe  duty.  Tn 
Oomyn's  Digest,  tit.  ''  Action  upon  the  case  for  Mis- 
feasance," it  is  said,  ''  An  action  on  the  case  does  not 
lie  where  a  man  has  not  sufBoIent  notice  of  his  duty." 
That  principle  has  been  already  applied  to  this  very 
section  72  in  Eammond  t.  Veitry  of  8t,  Pancraa,  22 
W.  B.  826,  L.  B.  9  G.  P.  316,  a  case  the  facts  of  which  are 
Tery  like  those  of  the  present  case,  tinder  the  plain- 
tiif  s  premises  there  was  a  brick  drain  which,  though 
originally  a  private  drain,  had  by  reason  of  two  other 
houses  having  been  drained  in  it  become  a  **  sewer."  The 
existence  of  this  drain  or  sewer  was  unknown  to  the 
defendant's  snr? eyor,  nor  had  any  notice  of  the  altera- 
tion been  given  to  him.  The  drain  having  by  some 
means  got  out  of  repair  and  become  choked  up,  the  soil 
overflowed  into  the  plaintiif  s  cellar  and  did  damage. 

There  was  evidence  that  the  steppage  of  the  brick 
drain  was  probably  occasioned  by  rats;  also  that  the 
barrel  drain  or  sewer  in  the  public  road,  into  which  the 
brick  drain  should  have  emptied  itself,  was' free  from 
obstruction.  The  action  was  brought  to  recover 
damages  from  the  defendants  for  the  iujary.  caused  by 
the  overflow  of  the  sewage.  In  that  case  the  action  was 
not  founded  on  any  negligence  of  the  defendants;  it 
was  only  alleged  thht  the  defendants  had  permitted  the 
Sewage  to  flow  into  the  plaintiif  s  cellar.  The  jury 
found  that  the  brick  drain  was  a  ''sewer"  ;  that  it  waa 
not  known  to  tbe  vestry,  but  that  it  might  have  been 
4iflcertained  and  known  by  tbe  exercise  of  reasonable 
Care  and  inquiry  ;  that  the  obstruction  Was  not  known 
teforerthe  injury  occurred,  and  that  it  could  not  have 
been  known  by  reasonable  care  that  the  brick  drain  wae 
obstmcted.  A  verdict  was  thereupon  entered  for  the 
plaintiifs  for  £50,  leave  being  reserved  to  the  defendants 
to'move  to  enter  the  verdict  for  them  if  the  court  should 
be  of  opinion  that,  upon  the  evidence  and  upon  the 
findings,  no  liability  attached  to  the  defendants.  The 
defendants  moved  accordingly,  and  also  for  an  arrest  of 
Judgment  upon  the  ground  that  the  declaration  disclosed 
no  cause  of  action;  and  the  Oourtof  Gommon  Pleas 
held  that  they  were  entitled  to  the  verdict  and  nrrest  of 
Judgment.  Brett^  J.,  in  giving  Judgment,  said:  "It 
was  contended  on  behalf  of  the  plaintiif  that  that 
section  imposed  upon  the  defendants  an  absolute  duty 
io  keep  tbe  sewers  properiy  cleared  and  emptied,  and 
that,  by  reason  of  their  neglect  of  duty,  the  overflow 
complained  of  ensued.  On  the  part  of  the  defendants, 
4t  was  insisted  that  section  72  does  not  impose  upon  the 
'vestry  or  district  board  an  absolute  duty  to  keep  tfae 
sewers  cleansed  at  all  events,  but  only  the  duty  of  nsing 
•Ml  teesonable  care  and  diligence  to  keep  them  in 
'Iffoper  and  serviceable  condition;  and 'that  if  a  sewer 
^^  foul  and  uncleiufied,  but  witiidiit  ittiy^wttut  of  reason-* 


able  care  and  diligence  on  the  part  of  tbe  vestrj,  ff^ 
have  done  all  that  careful  and  prudent  men  eoifUl  do, 
they  are  not  liable  for  the  conseqaeneei.''  After 
stating  tbe  verdict  and  the  material  fiodingi  of  the  Jluj, 
the  learned  judge  continued  r — '*  It  was  contended  on 
the  part  of  the  defendanta  that  tbe  «ict  tbtt  theMck 
drain  exiitted  waa  unknown  to  them  absolved  tbeu  fras 
responsibility.  But  that  seems  to  me  to  be  snnrendby 
the  finding  of  the  Jury,  that  they  might  hsn  iM«« 
tained  ita  eiristence  by  the  exercise  of  reaionaUe  ens 
and  inquiry.  Ignorance,  under  the  circumBtanseib  <tt- 
not  excuse  them.  I  think  the  case  must  stand  ai  If  tte  ' 
ventry  had  knowledge  of  the  existence  of  the  brick  ' 
drain.  Upon  the  facts  and  flndingp,  we  maitavoiu 
that  the  brick  drain  was  a  '  sewer ' ;  and,  thersfore, 
we  must  take  it  that  the  defendants  knew  of  the  hrid 
drain,  and  that  the  injury  to  the  plaintiff  bappned 
throu^  its  not  having  been  properly  cleansed.  Kov 
if  the  72nd  section  does  throw  upon  tiie  defeDdasb  aa 
absolute  duty  or  obligation  to  guarantee  that  the  MVoi 
shall  be  at  aU  times  kept  cleansed,  it  f olioii  thit.  if 
any  injury  arises  to  an  individual  from  their  lot  kug 
so  kept,  the  vestry  are  liable.  The  queetisi^tlieiefon, 
isy  what  is  tbe  proper  construction  of  the  let  of 
Parliament  f  That,  as  it  seems  to  me,  wi&a»(QNof 
both  points,  for  both  turn  upon  the  cossMifla  (A 
section  72.  The  declaration  does  not  chngt  tto 
defendants  with  having  been  guilty  of  negligeM.  ^ 
discloses  no  common  law  liability  in  the  defendaato,  od 
can  only  be  a  valid  declaration  if  it  can  be  aappQfM 
upon  the  statute."  I  can  draw  no  distinction  battw 
the  declaration  in  that  case  and  the  statement  of  dila 
in  the  present  case. 

The    present   plaint  ifb    put    their    case,  not  ca 
the    negligence    of    the    defendants,    but  on  ^ 
omission  to  perform  a  statutory  duty.    Brett,  J.r  ^ 
tinues:— "lie  words  of  section  72  are  auscejpIlM 
either  meaning— that  an  absolute  duty  is  csat  upoiw 
defendants,  or  that  they  are  only  bound  to  exei^^ 
and  reasonable  care.    What,  then,  is  the  proper  i^ 
interpretation  P     The  defendants    are  a   pablio  W 
having  a  duty  imposed  upon  them  by  Parliament  taw  i 
a  thing  which,  even  with  the  exercise  of  the  utmoat«tt  i 
and  diligence,  may  not    always  be  capable  of  bdag   | 
done.    It  is  obvious  that  circumstances  may  arfatj 
which  a  se^r,  notwithstanding  the  exerslse  of  mmjB^  ; 
able  care,  way  be  obstructed.    Tbe  terms  of  the  flml  | 
in  this  case  assume  that;    The  jury  find  faeflafl*^ 
the  brick  drain  wus  obstructed,  bat  that  the  obftnim 
was  not  known  to  the  defendants,  and  could  net  by  w' 
exereise  of  Yeasonable  care  have  been  known  ♦>  ^^ 
It  woold  seem  to  me  to  be  contrary  to  natural  j**^^ 
say  that  l^riiament  intended  to  impose  upana  {Am 
body  e  liability  fbr  a  thing  which  no  reasonabto  can  tf* 
skill  could  obviate.    Tbe  duty  may,  notwithstM^Hgi »; 
absolute,  but,  if  so,  it  ought  to  be  impoaed  in  the  ^Kt^ 
est  possible  terms.    The  intention  vi  tbe  Lagialstait^ 
to   be   gathered   from   the    language   osed   ud  M 
subject-matter.     Where  the  language  used  ia  «^'^*"2 
wttheither view  it  ought  not  to  be  so  construed 'tfti 
Inflict  a  liability,  unless  the  party  sought  to  be  ^tffjj 
has  been  wanting  in  the  exercise  of  due  and  reasoDable^ 
in  the  performance  of  the  duty  imposed.    According 
my  view  cif  section  72,  therefore,  the  vestry  crdlaWj 
board  are  not  to  be  held  liable  for  not  ke^iogtvT 
sewers  cleansed  at  all  events  and  under  «1I  «^><'*'g 
stances;  but  only  where  by  the  exercise  of  resso^wj 
care  antt  diligence  they  can  and  ought  to  know  tii 
they  require  cleansing,  and  where  by  tbe  essloiasii 
reasonable  care  and  skill  they  can  be  kept  deanssd.  j^ 
therefore,  think  the  rule  ehould  be  made  absdilte  «• 
enter  a  verdict  for  the  defendants,  and  to  •"^  *: 
judgment."    Benm&n,  J.,  gave  Judgment  to  tbe  mbo 

In  tMt  taMe  it  iras  btitt  that  the  ^hhMMi*^^ 
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OdMMe  podtlmi  at  if  tliej  bad  known  of  the  eztatonoe 

cC'ifae  iKkk  drain,  and  that  it  was  a  aewer,  and  yet 

UK  tbey  were  not  reaponaiblo  for  the  obatrootion,  be« 

onae  liiej  ooold  not  by  the  eorareise  of  reasonable  eare 

nd  Inqniry  have  discovered  it.    The  preeent  case  ie  a 

BMk  atrongeir  one  in  favonr  of  tiie  defendants,  beoaaae 

rkld»  not  only  that  they   did   not  know   that  the 

9-JBeh  drain  was  a  *'  sewer,'*  but  also  that  they  oonld 

not  have  disoovered  it  by  the  ezeroise  of  reasonable  care. 

Ihe  plaintlffJH  comld  not  have  toll  them  anything  about 

it»  for  they  did  not  know  it  themselves.     The  present 

ease,  as  it  aeema  to  me,  is  an  a  fortiori  oase,  and,  as  the 

defendante  In  Hammond  v.  Fssfry  of  8t.  Pancrae  were 

held  not  to  be  liable  for  an  obstruction  of  which  they 

did  not  know,  and  which  they  oonld  not  by  the  exercise 

of'  reasonable    oare   have  -dlsoovered,  so    the   present 

dsiendaata  oannot  be  held  liable  for  a  sewer  of  the 

sastenoe  of  which'  they  did  not  know,  and  oonld  not 

hy  reMonable  care  and  inquiry  have  discovered.    Even 

It,  en  the  true  oonstruotion  of  the  Act,  the  d-inoh  drain 

wast  of  the  manhole  is  a  sewer,  the  defendants  were 

ao^  in  mj  opinion,  at  the  time  when  the  action  was 

eoaaBsnced,  under  any-  liability  to,  or  subject  to  any 

i^t  of  notion  by,  the  plaintiik  in  respect  of  it.    [His 

lowiafalp  then  reviewed  the  evidence  as  to  the  alleged 

aniaaace  cansed  by  the  sewer  under  Wallis-road,  ooming 

to  tlaa  ooaelttsion  that  the  plaintifCs  had  failed  to  estab- 

Hah  fhirir  oaae  on  thia  head  ;•  and  he  diamiaaed  the  action 

irilbaorta.1 

SpficttQiB  far  the  plaintifia,  Edward  Clarke, 

UniJMiiiiiaibr  the  defendanta,  Oldham  db  Olahhum. 


rtr. 


i.\ 


Deo.  15,  20;  Feb.  1, 15. 


In  re  "W.  F.  Bethsll. 

BSIHECL  V^    HlLDTABD.    (a.) 

MmHage^-^VaUdity  of,  hy  domiciled  EngH$hman  twiih 
wommn  of  an  undvil^xd  tribe  aooording  to   noKve 

4  domieSUd  EngUehman  married^  aooording  to  the 

mihe  righUt  a  girl  belonging  to  an  uncivilized  South 

L4fr<Km  tribe,     Polygamy  tooa  permitted  by  the  cuttome 

'  lie  tribe^  a  man  being  allowed  one  great  wife  and 

vol  conenbinee, 
Sdd^  thai,  aUhough  the  marriage  entered  into  was  a 
'  '  ge  according  to  the  CMtoms  of  the  tribe,  it  did  not 
the  {^raeteriitici  which  are  eeeential  to  a  con' 
of  manias  according  to  English  law,  which  i$, 
woluntary  union  for  life  of  one  man  and  one  woman 
kike  eaxluaion  of  dU  othere. 

testator,  by  hia  will/  devised  certain  real  eatate 

upon  tmat  for  his  eon,  Christopher  Bethell, 

as  hie  lite,  and,  in  oaae  he  should  die,  leaving  a 

1  or  ehUdreD,  then  upon  truat  f  oor  sale  and  to  ataiid 

of  the  proceeda  in  trust  for  svioh  child  or 

And  in  default  of  children  of  Ohristopher 

1«  there  was  a  limitation  in  favour  of  another  asn 

I  IkflbtMUtctw    The  teetotor  died  in  1879. 

BetbeU,  in  1878,  went  to  reaidf  at  the 

>  ai  Oopd  Hope,  and  remained  in  South  Africa  up 

wMmmiot  hie  death,  which  took  plaoe  in,  1^84,    ^e 

the.  income  of   the  property  deviaed  by  his 

^a.vili  up  to  hie  death. 

I  taken 

»and 

'.  Ohxiatopher  BetheU  waa 


r^tmpm-Biwui  up  co  ois  aeani. 

I  ^pon  tbe  death  of  Ohristopher  a.snmmona  waa  taj 
[^fr  ta  detennine  who  was  entitled  to  the  property,  ( 
'^  hMpifcy  waa  directed  whether  Ohxiatopher  BetheU  y 
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ever  married,' uid,  if  so,  when  and  to  whom,  and  whether 
he  left  any,  and  what,  children  him  aurviving. 

The  chief  derl^  by  his  certificate,  found  that  Chria- 
topher  BetheU,  in  October,  1883,  being  then  reaident  at 
Mafeking,  in  Beohnanaland,  went  through  the  form  of 
marriage  aocordiug  to  the  custom  of  the  Baralong  tribe 
with  Teepoo,  a  Baralong  girl,  and  had  issue  by  her  a 
female  child,  which  was  bom  ten  days  after  his  death  ; 
that  the  Baralongs  had  no  religion  and  no  religious 
customs,  and  that  polygamy  was  allowed ;  that  at  the 
time  of  the  marriage  the  domicile  of  Christopher 
Bethell  waa  English;  and  that,  save  aa  aforeaaid,  he 
had  never  married. 

When  the  matter  oame  on  for  further  conaideratioD, 
it  waa  thought  desirable  that  the  infant  child  should  be 
repreaented,  and  the  official  solicitor  waa  aocordingly 
appointed  guardian.  ▲  aummona  waa  then  taken  out 
OQ  behalf  of  the  infant*  aaking  that  the  chief  derk'a 
certificate  might  be  varied  by  finding  that  Christopher 
Bethell  was  married  to  Teepoo,  and  left  one  child  him 
aurviving,  a  girl  bom  on  the  9th  of  Auguat,  1884.  This 
summons  now  came  on  for  hearing. 

Upon  the  evidence  adduced  it  appeared,'  aa  waa  ata^be^L 
by  one  witness,  that  among  the  Baralongs  "  eaoh  ma^ 
is  allowed  one  great  wife  and  several  ooncnblnea,  who 
have  almost  the  same  etaiua  in  the  harem  as  the  great" 
or  principal  wife,"  and  the  chief  of  the  tribe  aaid 
*'  there  are  those  who  have  three  or  four  wives*  but  the 
first  is  the  principal  wife."  The  marriage  ceremony  was 
thus  described: — "When  the  cohsent  of  the  parents 
has  been  obtaiaed,  the  bridegroom  slaughters  a  sheep^ 
a  buck,  an.oz,  or  cow.  The  heads  of  these  animals  are 
taken  to  the  bride's  parents,  as  also  is  the  hide,  whicl^ 
is  cleaned  and  softened.  They  ake  then  considered 
married,  and,  after  the  birth  of  the  first  child,  tb« 
number  of  the  cattle  previously  agreed  upon  is  handed 
over  to  the  wife's  parents."  The  chief  of  the  Baralong^ 
tribe  stated  that  Bethell  came  to  him  and  said  he- 
(Bethell)  wanted  a  woman  to  take  and  marry  according 
to  the  Baralong  custom;  that  the  chief  asked  him,. 
Would  he  not  marry  her  in  ohurch  f  and  BetheU  said, 
**lSo;  I  am  a  Baralong.  Did  you  marry  your  wife  in 
church  f  Did  you  not  also  marry  in  the  custom  I  am 
about  to  do  P  "  The  chief  stated  that  he  then  told 
BetheU  he  might  take  a  wife,  and  that  BetheU  took 
Teepoo  and  married  her  aooording  to  the  Baralong 
custom,  and  that  she  was  his  wife,  and  not  his  paramour. 
On  December  3»  1883,  BetheU  signed  a  document,  the 
material  parts  of  which  are  foUows : — 

"  I  hereby  desire  that  in  the  event  of  my  decease  here 
in  ICafeking,  and  In  the  absence  of  any  other  wUl, 
Mr.  E.  Bowland  shall  take  over  all  my  arms,  amauuii-»- 
tion,  cannon  wagon,  o^u,  horses,  and  any  other  property 
that  may  be  in  my  possession,  and  shall  sell  them  to  the^ 
best  advantage.  .  .  .  And  he  shaU  inform  my  rela- 
tives in  England  of  my  decease  and  of  the  manner  in 
which  my  property  is  disposed  of.  Always  providing 
that  before  disposing  of  any  of  the  proceeds  of  the  .sale 
of  my  property  he  shaU  purchase  or  put  aside  thirty 
heifers,  ten  three  years  old,  ten  two  years  old,  ten  one 
year  old,  and  shaU  use  them  for  the  benefit  of  Teepoo  in 
tbe  following  manner — he  shaU  keep  the  heifers  for  tho 
space  of  one  year  from  my  decease,  and  in  case  she 
(Teepoo)  has  no  chUd  by  me  he  ahaU  hand  the  said  thirty 
heifers  over  to  her  for  her  own  property  aud  use.  It 
she  has  a  child  after  my  deoease,  he  shaU  keep  tbe 
heifers  and  their  prodnce  until  the  said  child  be  arrived 
at  tbe  age  of  twenty-one  years,  selling  any  f  uU-growa 
oxen  and' old  oowa,  and  inveethag  the-  proceeds  in  land  or 
English  Government  aeeuritiea.  The  mUk  of  the  cattle 
and  the  nae  of  the  yonng  oxen  to  be  appUed  te  the  uae  of 
Teepoo  and  the  ohUd.  At  the  end  of  eight  years  the 
chUdia  to  be  removed  from  ita  mother  and  flaced  at  a 
school  for  the  time  of  ten  yeara»  either  in  the  odony  or 
in  EngUmd,  and,  if  a  boy,  ahaU  be  taught  a  j^eaaioD,  or- 
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aikter  her  Hajesty'a  Mivioe  at  a  aokUer.  *  .  •  la 
oasa  Teapoo  remanlaa  or  haa  any  moia  cbildian  or  oon- 
dQota  haraalf  In  an  Improper  waj,  she  duJl  be  debarred 
from  any  partidpatton  In  the  helfera  and  thall  give  np 
the  gnardianablp  of  the  child  at  onoe  to  E.  Bowland  and 
shall  reoelTe  ten  yearly  helfera  only  aa  a  dowry.  But  in 
case  she  have  no  ohild  by  me  at  the  expiration  of  the 
year,  she  will  be  at  liberty  to  do  aa  she  likes,  and 
will  reoelTo  the  thirty  heifers  as  before  mentioned*  And 
Bagnassle,  her  father,  shall  reoelTO  eight  yonng  heifers 
as  dowry,  and  thereby  relinqaishes  by  Beohoana  law  all 
command  over  Teepoo  and  the  ohild. 

In  token  my  hand,  0.  Bbthill. 

Which  can,  if  neoessaiy,  be  Terified  by  the  Standard 
Bank  (Limited)." 

Ohristopher  Bethell  never  mentioned  this  marriage  to 
any  of  his  family,  although  he  oonstantly  oommanioated 
with  them.  Nor  did  it  appear  that  be  had  e?ec  spoken  of 
Teepoo  aa  his  wife  to  any  European.  One  of  the  wit- 
nesses stated  that  he  always  called  her  "  that  girl  of 
mine.*' 

Ptar$onf  Q,0^  and  G,  ITtJJJamson,  for  the  pli^ii^tifEi, 
stated  the  fteta. 

BaHkwiek,  for  the  tmstees. 

HiiHingi,  Q.O.9  and  Byrne,  Q.O.,  for  the  infant 
child,  argued  that^  as  a  role,  a  marriage  is  valid  If  oele- 
brated  aocording  to  the  leao  loci:  Dalrffmple  ▼.  Dcd- 
rymple,  %  Hag.  Cbnsist.  Gas.  54;  Brook  t.  Brook,  9 
W.  R.  461,  9  H.  L.  Oas.  193 ;  and  that  that  mle  applied 
although  the  marriage  took  place  in  an  uncivilized 
oounti^  or  in  one  where  polygamy  prevailed:  doitry 
Velaider  Aronegary  v.  SembeeuUi  VaigalU,  6  App.  Oas. 
364;  ConollyY.  Woolrych,  II  Lower  Oanad.  Jur.  197; 
JohiMon  V.  Johmcn,  30  MIb.  State  Bep.  80.  The  other 
side  must  show  that  in  every  case  marriage  according  to 
the  ceremonies  of  a  country  In  which  polygamy  prevails 
Is  necessarily  not  a  marriage  aooording  to  English  law. 
This  marriage  was  not  polygamous.  An  Englishman 
who  marries  anywhere  aocording  to  the  local  ceremonies 
Intending  to  keep  one  wife  does  not  make  a  polygamous 
marriage :  Warrender  v.  WarrerideTf  2  01.  ft  F.  488 ; 
Shaw  V.  Oould,  L.  B.  3  H.  L.  89,  16  W.  B.  H.  L.  Big. 
16.  Theee  cases  show  that  It  is  not  conclusive  that  in 
the  country  of  the  marriage  there  is  a  possibility  of 
polygamy :  Barvey  v.  Famie,  31  W.  B.  433,  8  App. 
Oas.  43.  The  observations  in  Byde  v.  Byde,  14  W.  B. 
517,  L.  B.  I  P.  ft  M.  ISO,  do  not  apply  to  the  case  of  a 
domioiled  Englishman  ;  they  were  addressed  to  the  case 
of  a  man  who  was  a  polygamist  by  creed. 

They  also  cited  In  re  Ooodman'i  TrutU,  29  W.  B. 
586,  17  Oh.  D.  266;  Andro$  v.  Androi^  32  W.  B.  30, 
24  Oh.  D.  637 ;  Buding  v.  8mUh,  2  Hag.  Oonsist.  Oas. 
371. 

Peorsofiy  Q.C.,  and  G.  WiUiammn,  for  the  plaintifb, 
contended  that  in  England,  aa  In  all  Ohristian  countries, 
marriage  means  the  ezdnsive  union  of  one  man  with  one 
woman  for  the  whole  of  their  lives.  [They  referred  to 
Armitage  v.  ArmUage,  L.  B.  3  Eq.  343, 15  W.  B.  Oh.  Big. 
88 ;  OoUidi  v.  Heetcr,  23  W.  B.  485,  L.  B.  19  Eq.  334.] 
The  Judgment  of  Lord  Peniance  in  Byde  v.  Jlyde  Is 
conclusive. 

HatUnga,  Q.O.^  in  reply. 

Stiblino,  J.,  after  stating  the  facta  as  above  set  forth, 
proceeded  :^I  have  now  to  inquire  what  is  the  law  ap- 
plicable to  this  case.  In  Warrtnder  v.  Warrender 
Lord  Brougham  said  :  "  Marriage  ia  one  and  the  aame 
thing  subatantlally  all  the  Ohriatian  world  over— our 
whole  law  of  marriage  aasumes  this ;  and  It  is  important 
to  obaerve  that  we  regard  it  as  a  totally  dlflarent  thing, 
a  different  eUdue  from  Turkish  or  other  marriages  among 
infidel  nations,  because  we  clearly  should  never  reoog* 
niia  the  plnrality  of  wives,  and  oonseqnent  validity  of 


second  marriagea,  atanding   the   fliat, 
marriagea  the  laws  of  those  countries  aatboiiie  1 
validate.     .     •     .     Indeed,  if  we  are  to  ngud  1 
nature  of  the  contract  In  this  reapeot  as  defined  by  i 
lex  loci,  it  is  difScult  to  see  why  we  may  not  haportf 
Turkey  Into  England  a  marriage  of  such  a  natare  M 
it  ia  capable  of  being  followed  by  and  subiiBthig 
another — ^polygamy.    Theee  being  the  issues  o(  the  « 
tract"    This  statement  of  the  law  was  aotedupon^ 
Lord  Penaance  in  Byde  v.  Hyde,  who— dealiogi 
ICormon  marriage — ^held  that  *'  marriage  as  iudeiitti 
in  Ohristendom  may  be  defined  aa  the  voluntary  1 
for  life  of  one  man  and  one  woman  to  the  < 
all  othera."    Having  regard  to  thoae  aathoritl«»Il 
bound  to  hold  that  a  union  formed  between  a  1 
a  woman  in  a  foreign  country,  although  it  mij  i 
bear  the  name  of  a  marriage,  and  the  partLes  to  it  1 
there  be  designated  husband  and  wife,  is  not  1 1 
marriage  aooording  to  the  Uiw.of  England  uiUnftJ 
formed  on  the    aame  basis  aa  marriages 
Ohristendom,  and  b«  In  its  eeaence  *'  the  vohmtHja 
for  life  of  one  man  and  one  woman  to  the  c 
all  othera."    Now,  it  ia  plain  that  0.  Bethel  i 
that  Teepoo  ahould  have  a  etaittt  different A«J 
higher  than  that  of  a  mere  concubine,  he  : 
the  relationahip  between  himself  and  her  shonHlll 
of  husband  and  wife  in  the  sence  in  which  tboetl 
are  used  among  the  Baralonga.    To  begin  vitb,tif 
habitation  between  0.  Bethell  and  Teepoo  ]srt4«M 
few  months.    During  that  time  both  reiiddd  in  r 
Baralong  country.    Bethell,  although  he  kept  up « 
muikloatlon  with  his  relatives  at  home,  never  mfltifl 
his  marriage  to  them.    He  never  introduced  TMpoo  4 
spoke  of  her  to  any  European  aa  his  wife,  b  1 
there  is  an  abeence  of  that  reputation  of  asriyj 
the  Ohristian  sense)  which  has  in  many  cases  ilT* 
weighty  evidence  of  the  actual  ezietence  of  BuehU 
Next,  it  ie  to  be  obeerved  that  Bethell  refueedit  1 
Teepoo  in  ohurdi,  not  on  the  ground  that  thenVii 
difficulty  In  finding  a  place  of  religious  wonh^j*^ 
the  marriage  ceremony  might  have  been  perfofM] 
upon  the  aUegatlon  that  he  waa  a  Baraking  aa^,^ 
to  marry  aocording  to  Baralong  cuatoms.    I  ^' 
inference  is  that  he  meant  to  enter  into  no  other  1 
than    that    whioh,    between    members  of  the 
waa    regarded    as   a    marriage.      This   it 
by  the  dooument  of  December   3,  1883.     B 
regarded    his    union    with    Teepoo    as    a 
In    the    eenae    In    which    it    ia    understood 
Englishmen,  and  the  child  referred  to  In  ^ist  docai 
aa  legitimate,  he  would  acaroaly  have  made  loih  I 
vlaiona  aa  are  therein  oontained  for  the  oiaintr' 
education^  and  advancement  of  the  child.    He 
receipt  of  an  income  of  J6600  a  year  from  aa « 
Yorkshire;    he  knew  of  the  provisions  of  hii 
will,  under  which  a  legitimate  ehUd  of  his  would  « 
to  the  property  ;  yet  he  directs  his  ohild  by  T^ 
be  maintained  and  educated  np  to  the  age  of  < 
one  on  the  prooeeda  of  thirty  heifera  to  be  i 
of  the  proceeda  of  a  sale  of  his  property  at  K^a 
be  effected  by  hU  friend  Mr.  Bowland,  who 
resident  among  the  Baralongs.      It  is  tras  tt»l 
speakaof  the  '<  marriage '*  of  Teepoo,  and  smWM 
vision  for  the  "dowry"  to  be  received  by  her,  r^ 
her  father;  but,  in  my  opiaion,  he  need  **»«*_^ 
the  aenae  in  which  they  were  understood  aawai 
Baralongs,  and  hU  inatmetiona  were  directed  atsip 
insure  the  fulfilment  of  obligations  which  he 
to  be  cast  upon  him  by  their  laws  or  customs. 
Teepoo  herself  has  given  no  testimony  In  ti»?*V 
there  la  nothing  to  ihow  that  aha  regarded  ii'«~ 
entering  into  any  other  union  than  such  ss 
among  the  tribe  to  whioh  she  belongs.    I  *^>^ 
of  opinion  that  the  union   between  0.  w^ 
Teepoo  was  a  marriage  in  the  Baialong  Wie  ouji 
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HlOH  OoUBT. 


of 


ao(  •  nJld  marriage  aoooiding  to   the   law 

In  the  view  whioh  I  hate  taken  it  U  Qn« 

for  me  to  ezpreae  any  opinion  on  any  of  the 

points  relating  to  the  law  of  mairtoge  whioh 

dbooaied  before  me,  Imt  I  ought*  perhaps,  to  refer 

0  MM  which  were  oited  in  tupport  of  the  oonten- 

jg^.    01  behalf  of  the  infant— ris.,  Johmon  t.  John* 

IIK    ^Bd  (hnoRy  ?.  Wooiryeh.    These  deeiaionf  are  not, 

H  t^mse,  binding  on  me,  bnt  they  are  entitled  to  most 

ooniideration,  and  in  the  absence  of  direot 

•atboiity  might  exercise  a  weighty  inflaence  on 

«^  smUoo.    The  former  of  these  oases  was  decided  in 

VM^Um  Hyde  t.  Hyde  ;  in  the  latter,  Jadgment  was 

l^^wat  9k  July  9,  1867,  but   Eyde  T.  Byde  (dedded 

XffiA  10^  1868)  was  not  referred  to.    I  am  not  snre 

tftMtfblNmfid  jndges  who  decided  those  cases  took 

lbs  am  Tiev  of    the    law    as    is    expressed    by 

lAAHm&oe,  to  which  I  consider  myself  to  be  bonnd ; 

^■tk kiQi  oesss  the  faots  were  Tery  different  from 

■■Ik  the  piesent  ease;    and  eironmstances  were 

Mpliliflh  might,  in  my  Jadgment,  lead  to  the  oon- 

jMnjaiMiitMitly  with  the  doctrine  laid  down  in 

^VVT«  fljfde)  that  the  marriages  there  under  oon- 

jpilMfa  vera  fslid  aooording  to  the  law  of  England. 

Ba  asBBKBs  mnat  be  dismissed,  but  the  costs  will  come 

flMMMilgiths  plaintiOs  and  the  trustees,  (Mman  A 


***irioifti  Infant,  The  OfficiaX  86lMior. 


5.1 


Feb.  8. 


GoairxLL  v.  Bishop,  {a,) 


'"MoHontoitand  to  trial  ^'--OoiU  of  acUon 
^Co$l8  0/ motion  induded. 

\  adion  a  moUon  toaa  made  on  hehdl/of  the 

^ M  OA  interim  infundiont  ltd  noi  heard  on  the 

.  tttf  order  made  being  "  motion  to  stand  to  trial." 

"  I  woe  then  made  aa  to  costs.     On  the  trial 

'  wu  given  for  the  de/endani,  vfith  costs  ;  tut 

f  woi  aaid  a$  to  the  eoeta  of  the  motion,  and  the 

^Moifor,  tfi  drawing  up  the  Judgment,  refused  to 

tthen. 

J  that,  where  a  motion  i$  adjourned  or  elands 
ftsUks  trial,  and  no  mention  is  made  as  to  the  cods 
"tlhenetidthe  trial,  f  As  fudgment  carries  the  costs  of 


1  lliis  case  the  plaintiff  sued  the  defendant  for  in* 
*  a  patent,  and  a  motion  for  an  interim  injunction 
||nde  before  Ohitty,  J.,  but  the  merits  were  not  gone 
ksad  the  motion  was  adjourned  to  the  trial,  counsels' 
indorsed  "MoUon  to  stand  to  trial."  No 
I  was  made  of  costs,  and  no  order  was  made  as  to 
The  order  that  the  motion  was  to  stand  over 
{Jhe  trial  was  not  drawn  up.  The  lu^on  was 
ally  transferred  fos  trial  to  Eekewloh,  J., 
Jadgment  glTcn  for  the  defendant,  with  costs 
I  the  higher  scale.  Nothing  was  said  then  as  to 
ossts  of  the  motion.  The  registrar,  on  drawing 
|flw  Jadgment,  deoliued  to  include  the  defendant's 
'1  of  the  motion,  though  requested  to  include  them  in 
^oosti  of  the  action.  The  defendant  now  moved  that 
^'erderas  drawn  ap  should  be  varied  by  including  his 
I  of  the  motion  with  the  costs  of  the  action. 

fiarber,  Q.C.,  and   Oarpmad, — Where  an  order  is 
linply  that  the  motion  shall  stand  to  the  trial, 

F(iii)  Beportcd  by  J.  W.  QuiOy  Esq.,  6arrister-at«Law. 


the  costs  of  it  will  be  taxed  by  the  taxing  master  with* 
out  any  further  direction.  The  rule  ii  that  it  is  only 
when  costs  of  a  motion  are  reserred  to  the  trial  that 
they  must  be  then  dealt  with. 

^slofi,  Q.O;  Warmington,  Q.O,,  and  Bwinfen  Body, 
—Costs  of  a  motion  must  be  expressly  mentioned  at  the 
trial  in  order  to  entitle  either  party  to  them. 

Ebxbwich,  J.,  after  stating  the  facta,  said: — ^This 
motion  raised  a  small,  but  important,  question  of  prac- 
tice. I  thought  it  right  to  consult  the  taxing  masters, 
and  I  stated  the  matter  for  their  consideration,  and 
their  opinion  Is  as  follows:  "We  should,  in  taxing 
costs  under  a  Judgment  dismissing  the  plaintiffs  action, 
allow  the  defend«mt  the  costs  of  a  motion  of  the  plain- 
tiffs,  which  wss  adjourned  or  stood  oyer  to  the  heariag, 
but  not  brought  on." 

Acting  on  this  opinion,  I  direct  that  the  Judgment 
carries  the  costs  of  the  motion,  each  party  bearing  his 
own  costs  of  this  motion  to  Tary  the  iniautes. 

Solicitor  for  the  plaintiff,  H.  0.  GosndL 

Solicitor  for  the  defendant.  E.  W.  Farher. 


Q.  B.  Dl?.  {ImOl  Ooleridge,  CJ.,  \  ^^^  ^^ 

Pollock,  B.,  and  Hawkins,  J).    J  JNOf.^u. 

CHiCDa  V.  Cox.  (a.) 

Parliament-^BeaidraJtion^^  Borough  rate  —  Ndice  of 
ohfedion — Ordinary  course  ofpod'-^S  Vid.  c.  18,  m. 
17, 100. 

^of tees  of  objedUm  addreseed  to  vders  redding  in 
barracks  were  posted  on  Augud  20,  in  time  to  be  de^ 
livered,  in  the  ordinary  course  of  pod,  at  plaees  in  the 
borough  other  than  the  barracks  on  the  same  evening. 
There  was  no  poetal  ddivery  of  the  barracks,  but  the 
letters  were  eaUed  for  by  orderlies.  The  letters  were 
eaXled  for  on  the  evening  of  Augud  SO,  and  were  dis- 
tributed, some  the  same  evening,  and  others  on  the 
following  day. 

Hdd,  that  the  wMcee  of  obfedion  were  not  ddivered  in 
the  *' ordinary  oourse  of  pod,*'  within  the  fneaning  of 
6  Vid.  c  18,  s.  100. 

Obse  stated  bj  the  revising  barrister  for  the  borough 
of  Woolwich. 

The  appellant  objected  to  the  names  of  Bobert  Bendy, 
Frederick  Erands  Johnson,  and  others  being  retainedl  on 
the  general  occupiers'  list  of  voters  for  the  parish  of 
Woolwich  in  the  said  borough. 

The  following  facts  had  been  proved : — 

Notices  of  objection  addressed  to  Bobert  Bendy,  43, 
Staff-Sergeants'  Quarters,  B.A.  Barracks ;  Frederick 
Frauds  Johnson,  0.,  Field  Offlcera'  Quarters,  G.  ft  T.a 
Barracks;  and  to  the  others,  at  similar  addresses,  were 
posted  at  the  Woolwldh  Post  Oface  shortly  before  6  p.m. 
on  the  20th  of  August,  1887. 

Letters  posted  at  that  time  would,  in  the  ordinary 
oourse  of  poet,  be  delivered  at  places  in  Woolwich  other 
than  the  barracks  the  same  evening. 

There  ii  no  postal  delivery  hito  the  barracks  respeo- 
tively  inhabited  by  the  said  voters,  but  the  letters  are 
called  for  by  orderlies  from  the  barracks  in  aooorda  noe 
with  military  regulations  and  arrangements  made  with 
the  postmaster. 

On  the  evening  of  the  80th  of  August  two  orderlies 
called  at  the  post  oiBoe  and  received  the  letters  for  the 
barracks.  Those  for  the  officers  were  distributed  the 
same  evening.  It  was  proved  that  some  of  the  letters 
for  the  non-commisrioned  ofBeers  and  men  were  delivered 

(a.)  Beported  by  G.  E.  Paw,  Esq.,  Barrister-at-Law. 
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the  following  morning,  and  there  was  no  dear  c? idenee 
as  to  when  the  rest  were  dfetribated. 

The  rerislag  barrister  held  that  there  was  no  ovidenoe 
that  the  objector  had  glTen  the  required  notioe  of  obje^- 
tion»  as  it  did  not  appear  that  there  was  anj  ordinary 
course  of  post  within  the  meantog  of  6  Vict.  o.  18»  s. 
100,  by  which  the  notlMs  would  hare  been  delivered  on 
the  SOth  of  August. 

AsquiCht  fot  the  appellant. — Bither  the  ordextymust 
be  regarded  as  the  agent  of  the  objector,  and  then  the 
notice  was  <Meft"  at  the  voter's  address  within  the 
meaning  of  section  IT  of  6  Vict.  o.  18,  or  it  was  de- 
lir^ted  in  the  ordfaiary  course  of  poet  Within  the  mean- 
ing of  section  100.  it  is  submitted  that  where  a  letter 
is  ddivered  in  the  ordinary  course  of  delivery  according 
to  arrangements  made  with  the  post  oflloe  at  any  par- 
ticular place,  it  is  suffldent :  LetoU  t.  Bvaiu,  23  W.  B. 
344,  L.  IL  10  0.  P.  29V ;  ffomshy  v.  Sobeon^  26  L.  J. 
a  P.  56,  6  W.  K.  Wg.  281, 

Chanmtl,   Q.(7.,  and  JietUoul^  for  the  respondent, 
.  were  not  opUed  oti. 

Pollock,  B.^llie  ouly  question  heire  is  whether  the 
notices  were  properly  deUvered  according  to  the  statute. 
Section  17  and  section  100  give  two  different  ways  in 
which  the  notice  of  objection  may  be  served.  The  latter 
section  throws  upon  the  objector  the  onu$  of  proving 
that  the  delivery  of  the  notice  was  "in  the  ordinary 
course  of  post."  It  appears  that  In  this  tase  there  was 
no  delivery  at  the  voters  address  by  the  ordinary  course 
of  post  The  arran^meni  by  whi^h  the  orderlies  called 
for  and  jreceived  letters  at  the  post  office  and  distributed 
them  at  the  barracks  was  in  substitution  for  the  "  ordi- 
nary course  of  poat."  I  am  of  opinion,  therefore,  that 
this  appeal  must  be  dismissed. 

HaWIIns,  J.— I  atU  6f  the  satee  opinion.  If  the 
orderly  Is  rega)rded  as  thd  agent  of  the  objector,  there 
is  insuAdent  evidence  to  show  that  the  notices  were 
delivered  on  the  same  evening.  I  Ao  not,  however,  think 
that  he  Oan  be  tegarded  as  the  objector's  agent,  and  the 
only  question  is  n^ether  there  has  been  a  sufftdent 
service  under  section  100  of  l^e  statute.  The  case  lihows 
that  no  ^  ordlnaiy  course  of  post "  existed  which  made 
the  notices  ddiveiable  on  the  20th  of  August.  It  Is  not 
alleged  that  it  was  the  duty  of  the  orderlies  to  ddiver 
them  the  same  evening,  and  I  think,  therefore,  that 
there  is  no  evidence  that  the  notices  were  served  on  that 
day.    . 

Lord  OoLERinaB,  G.  J.,  concurred. 

Appeal  diimi$ied. 

Solidtor  tor  the  appellant,  T.  M.  McDanrM. 

Solicitor  for  the  respondent,  £.  T.  Htighei. 


Q.  B.  DIv.  (Uathew  and  A.  L.  Smith,  JJ.)  Feb.  10. 

Seq.  v.  DiBscroBS  of  tob  Okb^i  ^esisik  Baeo 

WAT  Co.    («.) 

Ooroner-^uHidicHon  to  quaah  inquUUion  for  irregu- 
larity^Poum  of  amendment^Ooronera  Act.  1887 
(50  db  Bl  Vid.  c  71),  s.  20. 

A  eonmef^i  imquiMiion  itaied  thai  thB  fury  "say  mpon 
their  oaiha  that  the  direetora  of  the  Greai  We&tem  BaU^ 
way  Oo.  did  feloniously  kiU  and  Oay  "  the  dececued, 

HM.  thoM  the  furiedietum  of  the  High  (huH  to  qwuh 
irregtOar  inquiaiHona  haa  not  leen  affmsted  by  aection  20 
of  the  Ooromra  Ajet,  1887,  which  givea  power  to  **  the 
court  having  eognhanee  of  the  oa$e'*  to  amend  defedU  in 
if^quMHone  ;  and  f  Aof,  on  an  appUeaUon  for  a  writ  of 

(«.)  Beported  by  F.  a.  Bvoxvr,  Esq.,  Bmister-st-Law.  I 


certiorari,  aueh  inquiaition  ooM  not  ha  amoM,  hi 
muat  he  qtuuhed. 

Order  niH  for  a  writ  of  certiorari  to  Mag  op  ndt 
quash  a  ooroner^s  inquidiion. 

The  inquisition  pttrpbrtisd  to  have  been  takriiitii 
parish  of  PhUUudc,  in  the  county  of  OotnwiU,  ea  i{ 
80th  of  Jteuary,  1888,i)e(ore  G.  P.  GrenfeU,  one  of  i 
coroners  lor  the  said  county,  on  view  of  llis  bodff 
Theophilos  John  George,  upon  the  eatts  d  Wi 
Jurors,  who,  being  charged  to  inquire  wfasa^  vhtaM 
in  What  manner  the  deceased  came  to  Us  destt'*^ 
upon  their  oaths  that  the  dhrdotori  of  the  Gfett  Vm 
Battway  Oo.,  on  the  tSth  of  January,  ISSS;  \ 
feloniously  Icill  and  slay  the  said  IMopIiflu  T 
George."  The  deoeiised  bad  been  run  over  ^s1 
auA  killed  while  pasdng  over  a  lavd  ctossfaigoB  ttil 
of  the  Great  Western  Balh^y  Oo.  '^1 

The  order,  which  was  obtatnea  set  the  intMa^^i 
of  the  dirsotors,  on  the  ground  that  the  isqdrilfltl 
ust  stateth^  names  of  the  *pBrsons  who  inta m 
with  mantBlaugfater,  celled  upon  the  oovoiMr,i*y 
prosecutor,  ibid  tihe  not  ol  kfai  of  Ihe  9emiit[ 
oause  why  th^  InquMioii  should  hot  be  llH' ' 
the  High  Oourt,  and  quiMied  on  the  groalll 
badontheffloeof  it. 

Poland^  for  the  Public  Prosacutor.— Hie  eMj 
has  power  to  amend  defMs  in  an  inquiritioBi  T 
20  of  the  Ooroners  Act,  1887,  says :— <•  ^  in  tM 
of  the  court  having  oogniaaace  of  the  case, an  lip 
finds  sufficiently  the    matters    required  to  ia  I 
thereby,  and  where  it  charges  a  person  witii  i 
manslaughter,  sufftcienHy  designates  that  psnn  * 
offence  charged,  the  inquisition  shall  not  be  q  ^ 
any  defects,  and  the  court  may  order  the  pi^pv4 
the  court  to  amend  any  defect  in  the  inquintioa  j 
court  has  cognizance  of  the  case,  and  it  oogttM 
oise  the  pbwek  of  umeitdment  by  sabMtntioi^r 
of  the  directors. 

AaquUh,  for  the  next  of  kin. 

Sir  jK  Jamea,  «.€.,  and  R.  8.  Wrigkt,^^ 
tors.  Were  not  called  upon. 

IITatkbw,  J. — ^There  can  be  no  doubt  that  &h 
tion  is  irregular.   And  the  r^ent  Act  doei  not  i" 
Jurisdiction  of  the  court  to  quash  an  inqniiltlon 
irregular  upon  the  face  of  it    Section  20  aaamB^ 
to  the  court  before  which  the  iuquiritiou  coism'" 
and  confers  upon  it  a  discretionary  power  to  aot 
formal  defects.  I  ata  of  opinion  thai  this  inqnftitioa^ 
be  quashed. 

A.  L.  SiciTH,  J. — I  am  of  the  same  opinips. 
the  original  Jurisdiction  of  the  oourt  to  qosih 
inquisitions  Is  not  touched  by  the  Act  of  last  ytA 
even  if  it  Were.  I  am  not  satisfied  that  so  lerioQi *^ 
as  the  present  ought  to  be  amended  by  any  ooivt 
section  says  that  where  an  inquisition  charging* I 
with  murder  or  manslaughter  sufDolentlr  ^^8"^ 
person  and  the  offence  charged,  any  defect  intbe  U 
tion  may  be  amended.  But  it  is  certainly  a  seriM^ 
tion  here  whether  this  inquisition  cin  be  * 
sufficiently  designate  the  persons  who  are 
therefore  think  the  InquiritiDn  must  be  qasAed« 

Order  a!h»olut$* 

SoHdtor  for  the  directors,  S.  M.  Nahon. 

Solicitor  for  the  PnbUo  Prosecutor,  Si^eitor  ft 
Tteaaury. 

Solicitors  for  the  next  of  Un,  Bolton  A  Ca.,  tat 
Pecianoe. 
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Arrowsxith  v.  DioKioraow.— -Dial  v.  Town  Gluhk  or  Exvtbr. 


HlOS  OOVRX^ 


Q.  B,  IMv.  (Wnif  and  1 
Gnnttiaiii,JJ.)       j 


Dm.  14»  1& 


AaaownocH  «.  DicacEi»OB»i  (a.) 

Aor  tow  LiahilUff  of  children  to  mainiain  moiher  who 
Ui  married  again-^  Eliz.  c.  2,  $.  6—4  <ft  5  WUl.  ^ 
&  76^  9.  56. 

nb  MfldfiM  of  a  pauper  woman  are  nci  reUeved  of 

ly  UmfofA  of  her  marrying  again, 

Qem  vtetad  by  joetiQes  of  the  counfcj  of  Cheeter  under 
SO  4^  SI  Tiot.  o.  43  and  42  ft  43  Yiot.  o.  49,  s.  33. 

A  nuuBont  was  iiaued  against  the  respondents,  James 
aad  Thomas  Dickenson,  nnder  43  Eliz.  c  2,  s.  6,  59 
Geow  3,  c;  IS,  s.  26,  4  ft  5  Will.  4,  e.  76,  s.  56,  and  31  ft 
32  yiet-  c.  122«  ««  36,  on  an  information  preferred  by 
fha<CT'^n^Tltf  aofcing  on  behalf  of  the  Gaardians  of  the 
ftoc  of  Korthwioh  Union,  which  alleg^  that  Ann 
Ef  jpp;  waa.  poor  and  unable  to  maintaia  herself  and 
WBS llifli.  ohargeable  to  the  union,  and  that, the  respond-*. 
eats  were  her  sons,,  and  were  of  sofBoient  ability  to 
■»*T^'"  ber.  On  the  bearing  of  the  summons  ife  waa 
]ffDf«d  tbat  the  respondents  were  the  sons  of  Ann 
jjgBrtOB,  bfr  a  former  marriage,  and  that  she  and  her 
pnam^hnabaaoid,  Samuel  Egerton,  were  both  in  receipt 
of  ooUoQir  relief  fh>m  the  union,  and  that  the  respond- 
enta  weia  liagle  men  living  with  their  mother  and 
■kep-fatibar,  tnd  earning  about  twenty-two  shillings  a 
The  Jnstioea  dismissed  the  summons.  Tbe 
whether  the  respondents  were,  under  the 
/Sable  to  maintain  their  mother  while  she  re- 
[  Che  wife  of  Samuel  Egerton  and  li?ed,  with  him. 

MmnUi^  tor  the  appellant. --The.  Jnstioea  ought  to 
bMvoDowladthereepondonts.  The  statute  of  EUaabath 
SMfti  ^  tiM*  the  father  and  grandfather,  and  jkhe  mothar 
nd  -snndnaother,  and  the  children  of  eveiy  poor,  old, 
Miadi  huDOy  and  impotent  paraon,  or  other  po^r  person 
Bot  able  to  work,  being  of  a  snfflolent  abiU^,  shall  at 
their  own  charges  relieve  and  maintain  every  suoh  poor 
pasMB."  The  atatute  of  George  III.  empowers  JoatioeB 
}  fa  patl|7<aeaBioiia  to  make  ordera  for  the-  reUef  of  snoh 
potaona  vpon  and  by  the  father  grandfather, 
Vt  gvandmotber,  or  child  of  any  such  poor  person, 
•eotion  66  of  the  Poor  Law  Act,  1834,  says  that 
I  dl  relief  givaa  to  a  wife  shall  be  oonsidersd  aa  given  to 
hnaband,  but  provides  that  nothing  therein  con- 
aball  discharge  the  fattier  and  grandfather, 
and  grandmother  of  any  poor  child  from  their 
^^bility  to  maintain  suoh  ohild.  Section  57  makea  a 
liable  to  maintain  the  children  of  hia  wife  by  a 
>  marriage.  Although  section  56  says  that  relief 
\  U  relief  to  the  husband,  it  is  still  for  some  pur- 
nlief  to  the  wife  also:  Beg.  v.  InhabOanU  of 
inffton-^cam'GreBiy,  17  Q.  B.  48.  The  object  of 
;  Is  shown  by  Beg.  v.  8t  Maryt  leHngton^ 
.  X.  M.  a  333. 10  W.  R.  0.  L.  Dig.  64.  See  also 
IT.  InhabUante  of  Walihamttow,  6  A.  ft  E.  301. 

^ /oii^A  5ni^<A,  f or  the  respondents.— The  casee  cited 
support  the  contention  of  the  appellant    The 
I  are  relieved  from  their  responsibily  to  main- 
i  tiieir  mother,  who  has  married  again,  by  section  56 
\  Act  of  1834.    That  eeotion  makea  any  relict  given 
I  wife  relief  to  the  husband;  and  the  respondents  are 
hoond  to  maintain  their  stepfather.    And  the  pro- 
to  that  section  omits  the  woria  *'  or  ohild  "  after 
"gravdmother,'*  which  occur  in  seotioi|,26  of.  the  Act  of 
i%n.  S,  and  also  in  43  Eljs.  e.  2.    The  worda  must  have 
iHen  Mt  out  intentionally,  and ^  the  oonit  cannot  insert 

Wiu^  J.-^I  am  of  opinion  that  the  appeal  must 


iwUoi 


ttho. 


pmvaiU  The  respondent  are  oiilled  upon  to  satisfy 
their  liability  to  maintain  their  pauper  mother.  They, 
answer  that  she  has  married  again.  But  the  obligation 
is  positive.  And  seetlon  56  of  the  Act  of  1834— that  is, 
the  first  part  of  the  section — ^leaves  the  obligation  as  it 
was  before.  Reliance  is  laid  on  the  proviso ;  but  it  ,ia> 
not  the  right  way  of  construing  a  section  to  look  at  the 
proviso  first.  The  proper  way  is  to  look  at  the  main 
words  first.  I  think  that  the  main  worda  leave  the 
obligation  remaining,  and  that  the  proviso  has  no  bear- 
ing on  th^  present  facts*  The  order  ought  to  have  beau 
made. 

Gramtham,  J.,  concurred. 

Oiue  remitted  to  juBtiees, 

Solicitors  for  the  appellant,  A.  S  J.   E.  FUteher, 
North  wich. 

Solicitor  for  tho  respondents,  Thomae  Oooper^  Oongle* 
top. 


Q.  B.  Div.  (Lord  Coleridge,  C.J.,1 

IS,  J.)  ; 


Nov.  29. 


Pollock,  B.,  and  Hawkins, 

Beal  v.  Town  Clisbs  of  Ezbzbb.  (a.) 

ParliamMi — BegieWoMon'^Boreiagh  vote — Beeidenee^ 
during  qualifying  period-^Bighi  to  eaodueive  ueeof 
room— 3  A  3  Wilt  4,  e,  45,  s.  31. 

The  claimant  had  the  eaedueive  tue  of  a  eeparate  hed^ 
room  in  hie  faXha'e  Aotiae  of  Exeter^  hut,  for  the  eim 
eaiendar  monihe  during  which  reeidenee  i$  required  by 
section  45  o/  2  <fe  3  Will,  c  45,  he  woe  engaged  in  an 
occupation  which  would  preeent  him  from  (Ktually  reeid' 
ing  at  Exeter,  except  for  a  few  daye  at  a  time* 

Held,  that  thie  wa$  not  eufflcient  to  eonetituie 
**  reeidenee  "  within  the  meaning  of  the  ahove'-mentioned 
eection* 

Oase  stated  by  the  revising  barrister  for  the  borough 
of  Exeter. 

In  January,  1887,  one  L3uis  Robins,  who  had  pre- 
viously  resided  continuously  in  his  father's  house  at 
Exeter  as  a  member  of  the  family  and  with  the  exclusive 
use  of  a  separate  bedroom,  went  to  London  to  seek 
employment* 

During  the  six  months  before  the  15th  of  July,  1887, 
he  leturued  at  intervals,  when  he  was  out  of  employ- 
ment^ to  his  father's  house  and  occupied  the  same  bed> 
room  in  the  same  manner  as  before ;  for  the  greater  part 
of  this  period,  however,  he  was  engaged  in  a  situation 
which  required  his  continual  presence  in  London,  and 
made  it  impossible  for  him  to  return  to  Exeter,  except 
occasionally  from  Saturday  to  Monday. 

The  reviaiog  barrister  decided  that  there  had  been 
sufficient  constructive  residence  in  Exeter  for  six  montbn 
before  July  15,  1887,  to  satiaty  2  ft  3  WiU.  4,  c.  45» 
s.  31. 

The  objector  appealed. 

J.  A.  FocUt  for  the  appellant,  cited  FowtXl  v.  Gweet, 
13  W.  B.  274 ;  Ford  v.  J>rew^  28  W.  R.  137. 

Lord  CkiLiBiDoi,  O.J.— I  am  of  opinion  that  tho. 
deoision  of  the  revising  t)onister  most  be  reversed.  We 
have  to  put  a  construction  on  the  meaning  of  **  residence 
during  six  calendar  months.*'  It  is  very  difficult  to 
define  exhaustively  what  lesidence  is.  It  ia  a  question 
of  good  sense  to  be  decided  upon  the  faoti*  I  think  that 
the  mere  power  or  intention  to  return  per  as  is  not  suffi- 
cient to  constitute  residence,  for  both  might  be  con- 
sistent with  three  years'  actual  abaenoe  from  Exeter. 
There  is  nothing  of  the  nature  of  a  constructive  resi- 


I  %l)  Bq^cted  by  F.  G.  Ruckir,  Esq.,  Barriater-at-Law.  J    (a.)  Reported  by  G.  K.  Palit,  Esq.,  Barrister-at-Law. 
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KaTB  v.  SOTHBRLAITD.— MoClIAX  V.  PftlOHARD. 


High  Oouet. 


denoe.  An  olBoer  ordered  on  foreign  aenrice  might,  no 
donbt,  ol«im  a  constmctlTe  reafdenoe  by  his  wife,  but 
snob  a  case  bears  no  resemblance  to  the  present  one. 
Here  a  constraoti?e  residence  is  claimed,  not  thTongh  a 
wife,  bnt  by  the  claimant  himself,  who  is  a  single  man 
aotnaUy  residing  in  London,  and  unable,  consistently 
with  bis  occupation,  to  retnm  to  Eseter. 

Pollock,  B.,  and  HAWUirs,  J.,  concurred. 
Appeal  aUowed. 

Solicitor  for  the  appellant,  3.  2>.  HamiUon^  tot  Friend 
A  Beal,  Exeter. 


Q.  B.  DiT.  (Stephen  and  Oharlec,  J  J.)  No?.  29. 

Ka.te  «•  SxmrRRTiATn).  (a-) 

Practice^Ord.  11,  r.  1,  paragraph  {h}^8ervice  out 
of  the  Juriediction-^Tenant'^TU'—Ouitom  of  the 
ooufdry. 

An  adUon  hy  an  outgoing  ietuini  in  Torkthire  to  Main 
compeneaiion  for  tenant-righi  aooording  to  the  euetam 
of  the  country  ia  an  action  to  enforce  "a  contract^ 
ohiigationt  or  liahility  affecting  land  "  within  foragraph 
(b)  oford,  11,  r.  1,  and  service  of  a  wrii  of  eummone 
out  of  thejuriedietion  wiU  he  permiUed  in  thai  behalf. 

Agnew  V.  Usher,  33  W.  B.  1S6,  U  Q.  B.  D.  78,  dU- 
tinguisTied. 

Appeal  from  Oharles  J.,  at  chambers,  who  had  gifen 
I  ea?e  for  serfice  of  a  writ  of  summons  out  of  the  jaris- 
diotlon. 

The  plaintiff  claimed  on  the  indorsed  writ  *'  for  tenant- 
right  and  tenant's  compensation  in  respect  of  a  farm 
situate  at  N.,  in  the  county  of  York,  and  for  breach  of 
an  agreement  to  pay  tenant-right  and  tenant's  compen- 
satioD."  The  plaintiff  was  the  outgoing  tenant  of  the 
abo?e  farm,  and  claimed  compensation  under  the  custom 
of  the  country  upon  the  expiration  of  his  tenancy.  The 
defendant  was  his  landlorid,  whose  ordinary  place  of 
residence  and  domicile  were  in  Scotland,  and  who  had  no 
residence  within  the  Juriadiction. 

B.  0.  B.  Lane,  for  the  defendant — ^The  writ  has 
been  issued  out  of  the  Jurisdiction  under  paragragh  (&) 
of  ord.  11,  r.  1 ;  but  that  paragraph  does  not  apply  here, 
for  the  action  is  not  in  respect  of  a  contract  affecting 
land,  bnt  is  in  respect  of  a  mere  personal  obligation 
binding  on  the  landlord.  There  is  nothing  in  tLis  con- 
. tract  whiob  affects  the  property,  or  possession,  or 
etatuB  of  land,  as  explained  by  Lord  Ooleridge,  O.J.,  in 
Agnew  ▼.  Ueher,  33  W.  B.  126,  14  Q.  B.  D.  78. 

J.  L,  Walton,  for  the  plaintiff.^On  the  ground  of 
conTenience  alone  it  is  deeirable  that  the  plaintiff  should 
be  able  to  sue  in  England,  instead  of  in  Scotland.  Bnt  it 
is  submitted  that  the  obligation,  being  founded  upon 
custom,  does  affect  the  land,  and  is,  therefore,  with- 
in paragraph  (&)  of  oid.  11,  r.  1.  The  custom  casts 
upon  the  landlord  as  an  incident  of  his  ownership  of  the 
land  the  obligation  to  pay  tenant-right.  This  liability 
arises  from  the  land,  not  from  a  personal  contract : 
Maneel  ▼.  Norton,  31  W.  R.  325,  22  Gb.  D.  769.  **  A 
custom  is  the  leas  led,  an  andent  local  law  in  some 
known  district  as  a  hamlet,  town,  or  manor."  Go. 
Litt  110b;  Jonee  t.  Bobin,  10  a  B.  620.  Agnew  t. 
Ueher  turned  upon  the  right  of  the  plaintiff  to  sue  the 
assignee  of  a  lease  for  rent,  and  is  distinguishable  from 
this 


B,  0.  B.  Lane  repUed. 

Stsphbn,   J.— With  regard  to  the  question  of  oon- 

(i.)  Reported  by  Sir  Shbrstox  Baxbr,  Barrister-at-Law. 


venience  I  accede  to  the  argument  that  it  would  be  i 
hardship  to  the  plaintiff  if  he  were  compelled  to  roi  ia 
Scotland  for  compensation  in  respect  of  teasnt-right 
according  to  the  custom  of  the  country ;  his  fann  beiiig 
situated  in  Yorkshire.    The  hardship,  however,  wosld  lii 
Just  the  same  if  the  plaintiff  had  to  bring  hii  setiot 
within  the  Jurisdiction  for  breiach  of  a  similar  ooatnd 
made  with  respect  of  land  in  Scotland.    Bat  the  qii» 
tion  of  law  which  we  haTO  to  decide  it  ens  of  mm 
difftculty  and  importance ;  it  is  whether  this  oaie  tUki 
within  paragraph  (h)  of  ord.  11,  r.  1,  or  not.   In  mi^ 
opinion  it  clearly  falls  within  the  terms  of  the  flnt  pill: 
of  paragraph  (s),  but  as  the  defendant  ofdinarily  niim 
in  Scotland,  the  exception  at  the  end  of  that  pMK' 
graph  predudM  service  out  of  the  jorisdietioB  iNht 
allowed.     In    Agnew   t.   Usher  the  court  bdd  Ai 
an  action  to  recover  rent  due  on  a  leass  of  Ind.ii' 
England  was  not  within  paragraph  (&);  hot  ii  ij^ 
present  case  covered  by  that  decision  P    X  tidik  aw 
Lord  Ooleridge,  0.  J.,  said  that  he  did  not  faitend  to#9  \ 
an    exhaustive  account    of   all   posrible    pnM^f 
*" affecting  land*'  which   would   probably  U  fife  I 
paragraph  (().    The  court  only  determined  iMtldm  \ 
that  the  action  (which  was  to  obtain  paynuik  flf  vti 
from  the  assignees  of  the  lease)  was  not  an  seiiabfr  • 
force  "  any  contract,  obligation,    or   liabilitj  irilK 
land."    Lord  Ooleridge  also  obserTcd  that,  aii|M 
rule,  **  actions  of  ejectment  and  of  the  Ifln  M  |l» 
the  land  of  which  the  property,  or  possession^og*fe|.  j 
is  disputed  is  RngHsh    land,  should   bs  taosf^  »' 


mta*«* 
Uadbt 
istraitt 


England."     The  words    on    which   the  ,- 
hinges  are  the  words  << affecting  land,"  airilAf 
opinion  that  this  is  an  action  to  enfoios  i  oo^'^ 
obligation,  or  liability  affecting  land  within  tbe 
ing  of  paragraph  (6).    The  plaintiff  aUagsi  tW 
land  was  let  under  a  contract  made  subject  to  tti ' 
tom  of  the  country  in  respect  of  paying  ooB|ir 
for  tenant-right ;  and  that  custom  api^  tiA 
tracts  made  within  the  district  subject  to  it,  mhf 
expressly  ecadluded  by  the  parties.    The  contnA^ 
fore  affects  a  certain  definite  portion  of 
neighbourhood  of  the  plaintfiTs  farm.    It 
the  custom  of  the  country  is  not  so  strong  a  mm^ 
being  affected  by  a  custom  as  is  the  caston  of  ^ 
kind  or  of  borough  English.     It  appears  to  mo 
that  this  custom  holds  a  middle  position  betweeajM 
tracts  made  subject  to  gavelkind  or  borough  Bng^ 
the  one  hand,  and  contracts  to  pay  rent  on  tiis  flW 
The  land  is  affected  in  the  sense  that  it  is  hold  nid«J 
contract  which  is  subject  to  a  custom  of  that  part  of  W 
country. 

Ohablbs,  J.,  concurred. 

Appeal  dienUeeed. 

SoUdtors  for  the  plaintiff,  EiUoU  db  Ath,  tot  B^ 
eon  Jt  BoHmon,  Eeighley. 

Solicitors  for  the  defendant,  Emmet,  Son,  S  Sbdk', 


Q.  B.  Div.  (Lord  Ooleridge,  C J.,  1  Kot.  Itl 

Pollock,  B.,  and  Hawkins,  J.)    / 

KcCleait  v.  Pbiohibd.  (a.) 

Parliameni -^  Begiitraiion -— Borough    so**— ^ 
franchue^QualiftcaUon  for  burgeee  rtjU^l 
teniaiion  of  the  FwpU  Act,  1884  (4M  VieLcih^ 
^Municipal  OorporaUone  Act,  1882  (U^4»V^ 
e.  50),  a.  9. 

A  voter  who  hoe  been  placed  on  the  Pariia»^^^ 
(a.)  Reported  by  Oboil  Ohafmah,  Esq.,  Barriater-»t-I^ 
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ttgider  /or  a  borough  a§  an  inhahUani  occupier  by 
mrim  of  the  $ervie$  /ranehiio  under  48  Viet,  c*  d»  $,  8, 
ii  mai  thereby  entiUed  to  be  placed  on  the  burgeee  roU 
wader  the  Municipal  OorporaUone  Act,  1883,  «.  9,  which 
nquhtt  occupation  **  a$  owner  or  tena$d "  in  a  legal, 
CM  not  merely  phyaieal,  eenee. 

Qmb  stated  by  the  rerldng  barritter  for  the  borough 
ef  Bfightom 

At  a  oonrt  bolden  by  me,  at  reYisIng  barriiter  for  the 
boioagh  of  Brighton,  oa  the  23rd  of  September,  1887, 
ta  ob]eetioii  to  the  name  of  the  appellant  being  retained 
oa  divWon  1  of  the  oocupiere'  list  for  the  parlth  of 
BrfghtfaelmetoDe  oame  on  and  waa  heard  by  me. 

I.  Hie  oame  of  the  appellant  appeared  on  divieion  1 
ef  the  ooea|ilere'  Hat  for  the  pariah  of  Brighthelmstone  aa 
Ferifamontary  ?oter  for  the  Pariiamentaxy  borough  of 
Brighton,  and  aa  a  bnrgeae  for  the  municipal  borough  of 
Bqghton,  and  he  waa  o^eoted  to  in  reapect  of  hia  Par- 
Baaientary  and  munleipal  Tot«. 

1  The  entry  on  division  1  ia— McOleaa,  Ifatthew,  14, 
Uagvofd-aireet,  Brighton.  Houae,  22,  Oarlton-hill, 
aaeeaarive,  14,  lalingwood-atreet ;  and  the  entry  in  the 
ntp-bo(dc  ia— -Owner,  Mr.  Reaaon;  ooenpler,  Matthew 
Mcdaaa,  ptemiaea,  houae  and  dubroom,  with  one  rating 
for  the  whole  premiaea. 

8.  Mr.  Baaaon  ia  the  owner  of  the  premiaea  22,  Oarlton- 
Un,  and  the  tenanta  are  an  aaaooiation  or  oommittee  of 
ganHamea,  who  have  taken  the  premiaea  for  the  purpoaea 
of  a  eoflaa-houae.  The  premiaea  conaiat  of  a  single 
howaa.  with  ortranoe  in  front  and  at  the  rear. 

4.  The  appellant  waa  plaoed  in  the  premie^  22, 
OarlfoB-hiU  by  the  oommittee  aa  manager,  and  he, 
with  tke  aaaiatance  of  hia  wife  and  daughter,  was  in 
charge  of  the  premiaea,  aenred  the  ouatomers,  took  pay- 
meai  in  the  artlolea  aupplied,  and  aooounted  weekly 
with  the  oommittee  for  the  reoeipta.  For  these  aerrioea 
he  reoeiired  food,  ooal,  lighting,  and  four  ahilUnga  a  week. 
Bb  alao  inhabited  with  hia  family  a  portion  of  the 
pnoiiaea.  He  paid  no  rent,  but  the  furniture  in  the  part 
hhebited  by  him  waa  bis  own. 

5.  The  rent  and  the  rates  for  the  whole  of  the  premiaea 
tt,  Qarlton-hfll  were  paid  by  the  oommittee. 

6.  There  waa  no  aeparate  rating  fox  the  part  of  the 
pnBieea  88,  Oarlton-hill  inhabited  by  the  appellant  and 
Ua  family,  but  the  whole  of  the  premiaea  were  rated  in 
Ma  OAme,  and  the  reoeipta  for  the  rates  wexe  made  out 
ialiiB  name. 

7.  It  waa  admitted  by  the  appellant  and  the  respondent, 
Thonana  Fritchard,  reepeotlTely  that  the  appellant  had 
tebnbited  the  premises  22,  Oarlton-hill  by  Tirtue  of  hia 
aaifTioe  or  employment  aa  manager  of  the  aaid  ooflEee- 
honae,  and  that  the  appellant  waa  entitled  to  be  plaoed 
aa  diviaion  2  of  the  oceupiers'  list,  under  seotion  8  of 
tte  Bepieaentation  of  the  People  Aot,  1884. 

8.  It  waa  oontended  on  behalf  of  the  appellant  that  he 
waa  alao  entitled,  undex  the  drcumatanoea  abo? e  atated, 
to  be  enrolled  aa  a  burgesa  of  the  aaid  borough  of 
Brighton. 

9.  I  held  that  the  appellant  waa  not  entitled  to  be 
aaxonad  aa  a  burgees  of  the  aaid  borough  of  Brighton, 
and  I  sooordingly  erased  his  name  from  diTision  1  of  the 
taid  oeoapiera*  list. 

10.  I  held  that  the  appeUant  had  established  hia 
lights  under  seotion  3  of  the  Bepresentation  of  the  Peo- 
ple Act,  1884,  to  be  plaoed  on  diriaion  2  of  the  aaid 
eeenj^ers' list,  and  I  accordingly  inserted  his  name  to 
dttfiaion  8  of  the  occupiers'  liat. 

II.  If  the  court  ahould  be  of  opinion  that  I  was 
wrong  in  remoYing  the  appellant'a  name  from  diTiaion  1 
of  the  aaid  occnpiera'  liat,  his  name  will  be  reetored  to 
dirlaion  1,  and  xemored  from  dlTiaion  2. 

Clought  for  the  appellant.^The  Totex  is  entitled  to 
be  pat  on  the  burgoaa  roll  becauae  occupation  and  rating 


are  the  only  qualifloatlona  required  by  the  Municipal 
Oorporationa  Act  (45  ft  46  Vict.  o.  50),  a.  9,  and  it  is 
admitted  that  he  occupied  and  was  rated  for  the  house. 
The  worda  in  the  Bepreaentation  of  the  People  Act 
(30  ft  SI  Yiot.  c.  102),  that  the  peraon  ahould  occupy  as 
**  owner  or  tenant,"  do  not  occur  in  the  municipal  Acts. 
If  there  ia  actual  physical  occupation  it  ia,  therefore, 
auffloient.  The  proviaion  in  the  Bepreaentation  of  the 
People  Act  (48  Vict  c.  3),  a.  8,  eztenda  the  rights  of  a 
senrant  as  an  inhabitant  occupier. 

Neweon,  for  the  other  side,  was  not  called  upon. 

Lord  OoLSBiDGB,  0.  J.— This  appeal  must  be  dismiaeei . 
The  claimant  ia  rightly  placed  on  the  Parliamentary 
liftt,  but  he  is  not  therefore  entitled  to  be  enrolled  as  a 
burgess.  Within  the  older  cases  it  is  clear  that  he  is 
not  an  **  occupier  "  of  the  house,  for  he  is  not  in  occu- 
pation either  aa  owner  or  tenant  The  Bepreaentation 
of  the  People  Act  of  1884  only  applies  to  the  ParUamsn- 
tary  franchise. 

Pollock,  B.,  and  Hawkins,  J.,  concurxed. 

Solicitor  for  the  appellant,  R.  Ballard. 

Solioitora  for  the  respondent,  BoooaU  A  Boxall, 


0.  B.  Dl?.  (Lord  Ooleridge,  aJ.,  1  „^.  no 

Pollock,  B.,  and  Hawkins,  J.)     f  "**^*  **' 

Bbidgxs  v.  Millbk.   (h.) 

Parliament  —  Regietration — Borough  vote  —  Notice  of 
obfeetion-^Defect  or  mietakc'-'Power  of  amendment — 
Be/orm  Act,  1832  (2^3  WiU.  4,  e.  45),  a.  32— 
Parliamentary  and  Municipdl  Begi$tration  Act,  1878 
(41  <fe  42  Viet.  c.  26),  «.  28,  eub-eeotion  2. 

By  the  Reform  Act,  1832, «.  Zi,no  freeman  of  a  city  or 
borough  may  be  regietered  a»  a  Patliamentary  tf&ter 
'*  unleee  he  ehaU  have  reeided  for  six  calendar  mowthe 
nextprevioui  to  the  Uut  day  of  July  {now  altered  to  the 
Ibth  of  July)  in  euch  year''''tiithin  euch  dty  or  borough 
or  ceven  afofule  mtZai  from  t?ie  polling  place. 

A  notice  of  obfection  wae  eervcd  upon  a  freeman  of 
Norwich,  etating  the  ground  ofobfeotion  in  the  following 
worde  :^"  That  you  do  not  reeide  at  12,  Olifton-etreet, 
Norwich.**  The  revieing  barrieter  held  that  the  notice 
wae  eujfUient,  but  he  allowed  an  amendment  to  be  made 
ae  foOowe :— *'  That  you  have  not  reeided  at  12,  Olifton^ 
etreet,  Norwich,  for  eix  calendar  monthe  next  preceding 
the  Ibth  of  July  last,  and  that  you  haee  not  through'mt 
that  period  reeided  within  the  cUy  of  Norwich  or  seven 
mUee  thereof:' 

MM,  that  the  notice  wae  bad,  and  that  the  revising 
barrieter  had  no  power  to  amend  it,  ae  the  defect  wnt 
not  a  '*mietake**  within  41  <fe  42  Vict.  c.  26,  a.  18,  «u6- 
eeetion  2. 

This  was  a  ease  stated  by  a  xe?ia{ng  barrieter  for  the 
city  of  Norwich. 

Henry  Bridges,  a  freeman  of  Norwich,  was  objected 
to  as  not  being  entitled  to  be  regiatered  as  a  Parlia- 
mentary ▼oter.  The  notice  of  objection  was  addressed 
to  «<  Mr.  Henry  Bridges,  of  12,  OUfton-street,  Norwich," 
and  stated  as  Uie  ground  of  objection  "  that  you  do  not 
reside  at  the  aboVe  address."  Eridence  wss  admitted  to 
proTC  that  the  appellant  had  not  rasided  at  the  addreaa 
in  qneation,  nor  within  aeren  milea  of  Norwich,  for  aiz 
calendar  montha  next  previoua  to  July  15, 1887. 

It  waa  oontended  for  the  appellant  that  the  notice  was 
bad  as  it  did  not  rtfex  to  the  quallfyfaig  period  of  aiz 
calendar  months. 

(a.)  Beported  by  Oroil  Ckapkak,  JEsq.,  Baxrister-at-Law. 
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Th«  revinog  banuter  held  that  the  notioe  was  anffi- 
df  nty  but  he  allowed  an  amendment  to  bring  it  within 
the  exact  words  of  eectioii  32  of  the  Beform  Act — 
namelyy  **  that  yon  ha?e  not  resided  at  the  above  address 
for  six  ci^endar  months  next  preceding  the  15th  day  of 
July  lasty  and  that  you.  ba?e  not  resided  within  the  city 
of  Norwich,  or  within  seven  miles  thereof."  He  then 
struck  out  the  name  of  the  appellant  from  the  list  of 
voUrs  ^nd  seYen  others  who  were  objected  to  in  a 
similar  way. 

The  case  stated  that  if  the  court  should  be  ot  opinion 
that  the  notice  was  origiDaUy  bad,  and  oould  not.be 
amended,  the  names,  of  the  appellant  and  the  other 
scTen  were  to  be  replaced  on  the  Ust. 

ABgttith,  for  the  appellaiit.— The  notice  was  bad 
because  it  stated  no  statutory  ground  of  objection  at  all. 
It  is  no  ground  of  objection  under  section  82  that  the 
voter  is  not  residing  at  a  particular  pUoe  at  the  time  of 
the  notice.  The  question,  therefore,  of  non-residence 
for  six  calendar  months  was  not  raised  before  the 
barrister,  and  evidence  ought  not  to  have  been  received 
upon  it.  There  was  no  power  of  amendment,  for  the 
defect  was  no  detical  error  or  mistake,  it  is  a  substantial 
deficiency  and  not  a  mistake  within  41  &  42  Vict.  c.  26, 
s.  28,  sub-section  2. 

R.  S.  WrigMf  for  the  respondent. — The  revising 
barrister  has  merely  inserted  into  the  notice  words  which 
it  was  evidentiy  intended  to  contain.  Objection  on  the 
ground  of  '*  residence  "  can  only  refer  to  six  months' 
residence,  and  would  have  been  so  understood  by  the 
persons  objected  to.  The  amendment  dealt,  therefore, 
with  a  mere  formal  mistake  a^d  ought  to  be  allowed. 

Lord  CoLBBmoE,  0.jr.— I  am  of  opinion  that  the  notice 
of  objection  was  bad.  In  order  to  be  registered  as  a 
Purliamentary  voter  a  freeman  of  Norwich  must  have 
resided  within  seven  miles  of  the  city  polling-booth  for 
six  months,  which  are  now  computed  from  July  15. 
The  Beform  Act  makes  such  residenoe  indispensable. 
An  objection,  therafoKs,  on  the  groond  of  non-residence 
should,  if  it  is  to  be  valid,  state  that  the  freeman  has 
not  livod  within  this  distane^  for  this  period*  This 
objection,  which  is  dated  Angnst  12,  simply  says,  "  You 
do  not  reside  at  12,  01ifton«street»  Norwich."  Take  it 
that  Olif ton-street  is  in  Norwich^  and  that  the  non- 
residence  imputed  is  proi^  there  is  still  nothing  to 
show  that  the  freeman  either  has  or  has  not  resided  for 
the  six  months  required,  by  law.  The  objection,  there- 
fore, is  no  objection  at  all.  It  haa  been  amended,  by  the 
revising  barrister ;  but  there  are  limits  to  his  statutory 
power  of  amendment*  He  can  **  correct "  a  "  mistake," 
but  the  defect  in  this  objection  is  in  no  sense  a  "  mis- 
take." The  objection  is  accurate  enough  in  point  of 
expression ;  its  fault  is  that  it  is  bad,  and  the  revising 
barrister  in  making  it  good  has  exceeded  his  power  of 
amendment. 

This  appeal  must  be  allowed. 

PoLLocQc,  B. — I  also  think  that  the  appellant  must 
succeed.  I  find  nothing  in  either  the  letter  or  the  spirit 
of  the  enactments  with  respect  to  a  Parliamentary 
registration  which  can  be  supposed,  to  give  a. revising 
barrister  such  an  extensive  power  of  amcaidment  as  the 
respondent  haa  contended  for. 

Hawxins,  J. — I  am  of  the  same  opinicm*  The  error 
of  the  objector  probably  arose  from  a  mistaken  view  of 
the  law  as  to  reridence.  Clearly,  however,  the  revising 
barrister  had  no  power  to  correct  the  notice. 

Apptal  aUowed. 

Solicitor  for  the  appellant,  OotHr,  ioi  Englitht 
Korwich. 

Solidtorsfor  the  leapoiidcii':,  Bhorpe^  Parhr^i  PrU^ 
chard ,  A  Snarpe. 


Q.  B.  DIv.  (Lord  Coleridge,  C. J.,  1  v     •«    ■ 

Pollock,  B.,  and  Hawkias.  J.)    /  isoT.«.  ,^ 

HVMPHEBT  0.  ElBLl;    (o.) 

Parliameni'^RegiBiraiion  —  CToualy  wU'-Nclia  ^ 
ohiedion^Obfector*$  pUm  of  dbode^BMiUraium  A^ 
1886  (48  VicL  c.  15),  s.  18,  schedule  2,  Fern  L,  No. 

A  nciice  of  obfedien  to  a  county  voter  totu  tigneii 
foUowB  :—*'  O.  a.  of  Churchyard,  on  the  lui  ofPadki 
meniary  votere  for  the  parieh  of  PetetsfiM,** 

Held,  thai  tJie  notice  woe  bad,  cm  the  objtdor^t  ploof  <r( 
abode  wae  ineufflcUnUy  deteribed  under  48  VieLe,]if( 
«•  18.  I 

Case  stated  by  the  revising  barrister  for  ths  Pftak.  i 
field  dirision  of  the  county  of  Hants* 

William  Humphrey,  the  appell4ut»  and  sixtsaa  (Am^- 
persons,  were  objected  to  as  not  entitled  to  hantkir 
names  upon  the  occupiers*  list  for  Hamblsdm.  Ite 
notice  of  objection  was  signed  as  follows  :-* 

*'GlOR0B  O&MJeMAKft 

«  or  Ohurobyard^ 
**  On  the  list  of  ParUamentsry  voters  for  the  friik «(     j 
"Peteisfield." 

The    objector's    proper    addreaa    was   Gbnri^ 
Ptotersfleld* 

It  was  oontended  for  the  appellant  that  llMi«i  , 
not  a  suffloient  description  of  the  objector's  plMt4  -l 
abode,  but  the  barrister  held  that  the  notice  «m  fHiPL  j 
and  he  accordingly  erased  the  namaaol  thosso^<iM^ 
to  under  it. 

If  the  court  should  be  of  opinion  that  he  wwi 
the  names  were  to  be  restored. 

c/.  A.  Foote,  for  the  appellant. — ^Tbe  notice  ^  I 
because  it  does  not  follow  the  form  given  in  the#i 
to  the  Begistration  Act,    1875,   which  is  orMl 
section  18  of  the  Act.    The  word   *' Churchyfll*  * 
net  a  proper  description  of  the  objeetor^s  sbol%* 
the  word  **  Petersfleld  '*  cannot  be  supplied  tvna  * 
follows,  because  the  objector  might  be  on  that  liitiVi 
property  qualification  without  residing  iu  Petenfldi 

He  cited  WooUHt  v.  Davie,  4  0.  B.  115  ;  Shddte^ 
Flakher,  17  L.  J.  0.  P.  34  ;  Norrie  v.  Feleher,  L.  M 
0.  P.  417  ;  Jones  v.  Ptitehard,  L.  B.  4  0.  P.  414. 

The  respondent  did  not  appear. 

Lord  CountiDOB,  CJ. — I  am  of  opinran  tbot  W 
rerishag  barrister  was  wrong.  The  descriptioa  ot  M 
objecsor's  place  of  abode,  aa  given  in  the  notiot 
objection,  is  not  snificient*  There  is,  it  a|PP>*i^  ' 
churchyard  at  Petersfield,  but  the  notice  doss  not  M| 
*"  the  Churchyard/'  and  the  objector  need  not  life 
Petersfield.  The  point  is  technical,  but  wsn  «• 
decide  against  it  we  should,  I  fear,  be  opening  a  door  V 
the  very  looeenees  which  the  Act  was  intended  to  Vi^ 
vent.    The  appeal  will,  therefore,  be  allowed. 

PoLLOOK,  B.-^I  am  of  the  same  ophrion.  The 
*'on  the  list  of  Parliamentary  voters  for  the  pawj 
Petersfield  "  tell  the  voter  nothing  as  to  the  objector 
address.  Unless  he  were  on  some  list  of  voters  toe 
county  division  in  which  the  parish  is  he  ooald 
legally  object,  but  he  may  be  on  the  list  for  the  p 
of  Petersfield  in  Hants,  and  may  yet  live  anywbefs 
England.  The  words  "of  Churchyard"  are  slsopj 
feotly  vague.  They  may  refer  to  any  parish  or  bsnU 
whether  in  Petersfield  division  or  elsewheic  As  n 
lord  has  said,  the  point  is  technical ;  but  on  the  o^ 
hand  it  is  important  that  these  notioes  should  8tni« 
follow  the  etatutory  f orm»  and  I  think  that  the  com 
ought  not  to  establish  a  kind  of  cy-prie  doctrine  t<«  <^  | 
benefit  of  nexalessobjeoton*  \ 

(a.)  Beported  by  Obcil  Ooapkan,  Esq.,  Barri«ter-st-Uf • 
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Hawkihs,  J.«— I  am  of  the  8«me  oploion.  Tha  form 
ate  the  Act  rcqaim  the  place  of  abode  of  the 
o^0ftor  to  be  stated  in  the  notioe  of  objeetfon. 
E^  t^e  woide  whieh  pnrpert  to  comply  with  this 
fa|oinmeiit  are  "of  0huicb7aid«'i^  Theie  words  are 
IcQowed  by  the  Parliamentary  qnalifieation  of  the  voter 
"entheUst  of  Parliamentary  voters  for  the  parish  of 
Betmfield."  Were  the  franchise  and  the  power  of 
s^ectiag  limited  to  persons  residing  in  Petersfleld,  it 
■ight»  perhaps,  be  poasible  to  supplement  the  desorip- 
tfoa  of  the  plaoe  of  abode  out  of  that  of  the  qualifloation, 
so  ts  to  make  up  an  address.  But  as  |>erson8  living 
in  tU  parts  of  England  may  be  on  the  Petersfleld  list  of 
loftinb  there  is  nothing  to  connect  the  statement  as  to 
the  phwe  of  reddence  with  that  as  to  the  Parliamentary 


Sdidtors   for   the    appellants,   Lambert,    ^ekh,    A 
fOnikeipeart  for  Jl^.  J.  A  J,  0,  Warner,  Winchester. 


} 


Jan.  19. 


Fiob.  THr.  ft  Adm.  Dlv. 
AAmtalty. 

"The  Pkikz  HmrBictt."  (a.) 

AcHom  tn  pemonam  to  enforce  ealvage  agreemeni-'^4Jir' 
iwitiiswi  im  whieh  ihipa»ner$  were  hM  HaUe  to 
paf  an  emaemt  agreed  Id  be  paid  fty  ehipmaeter  in 
reaped  efeadvage  ofehip,  fttight,  and  eaargo. 

A  lUamekip  which,  when  laden  with   ectrgo,   had 

^trmded  en  a  rocky  coaet  in  the  Qulf  of  Tartary  and 

iknreeeimd  injury,  wae  towed  of  the  ehore  by  another 

dgaaoMp,       Before   theee   edtvage   ^ervicee    had   been 

rendered,  f Ae  master  of  the  stranded  eteamehip  entered 

tnb  .a  ealnage  agreement,  whereby  he  agreed  to  pay  the 

matter  of  the  salving  eteamehip  or  hie  order,  in  the  event 

of  the  eirunded  eteamehip  being  gat  off  or  coming  off  the 

roeb  during  the  coMnuanoe  of  the  agreement,  £2,000, 

w&k  an  additional  eum  of  £200  for  every  day  the 

eahdng  deaimMp  remained  in  attendance^    On  reaching 

pert  the  cargo  of  the  ealved  etmmehip  wae  diecharged, 

and  the  ealved  eteamehip,  before  being  repaired,  wae  eold 

for  the  sum  of  £3,500,  £2,200  of  ihie  eum  being  de- 

foeited  in  the  hande  of  third  partiee  in  London  pending 

the  settlemeni  of  the  daim  of  the  edlvore*    On  the  die- 

tharge  of  the  cargo  of  the  ealved  veeeel,  a  bond  for 

genanU  average  was  given  to  the  ehipownere  by  the 

owners  of  the  cargo.    SubeequenUy  the  ownere,  masfer, 

and  crass  of  the  eoMng  veesd  brought  an  a^ion  in  thie 

amrf  for  money  due  under  th%  above  agreement,  and  for 

a  dedaraUon   ae   to  their  rightt  with  reepeet  to  the 

depasOed  sum  of  £2,200  against  the  ownere  of  the  ealved 

deofmship  and  the  pereone  with  wham  the  £2,200  wae 

depasitad.     Before  the  hearing  of  the  aation  the  £2,200 

^setspaid  into  ootui. 

The  rnuri  pronounced  the  sum  of  £2,200  tn  court 
fe  ^  <itce  to  the  plaintiffe  for  the  salvage  eervioes 
fssidered,  as  specified  in  the  agreement;  and  ordered 
CAo^  Mnless  an  appeal  toas  brought  from  its  decision 
eaUhies  a  fortnight,  the  £2,200  brought  into  court 
skoeUd  hs  paid  to  the  plaintiffe  in  eatief action  of  their 
aUsim. 

OhaervaHons  as  to  the  exmstruMm  of  agreements  by 
Ajptnaeiers  to  pay  money  in  reepedt  of  salvage  cervices^ 

This  wma  an  action  in  personam  institnted  on  the  7th 
of  Apcil,  1887,  on  behalf,  of  the  owners  of  tlie  steam* 
«ih%»  Jnt  Lung  i^^ainst  the  Anglian  Steam  Navigation 
Ok.  «a4  Alfred  Sdwaids  and  Arthur  HoUand. 

The  writ  of  samsoons  In  the  action  was  indorsed  as 
^Bow*:— "Tbe  plainHfls'  daim  is  lat  remuneration 

'—  II    ■■    I  ■■■>■■•■■■■■   ■    » — — IPM.— — iM— — 

(«*}  BflpoKtad  ^  0.  P.  Jaqutt^B^*,  BarKistec-at-lAW. 


for  ealvage  services  rendered  to  the  steamship  Prints 
Heinrich  in  the  Ghill  of  Tartary  in  the  month  of  Jane, 
1886,  and  for  money  due  under  ac  agreement  wtCh  re- 
gard to  such  services,  and  for  a  declaration  that  the 
plaintiffs  are  entitled  to  the  sum  of  £2,200  depoatted  in 
the  joint  names  of  the  said  Alfred  Edwards  and  Arthur 
Holland,  or  that  the  rights  of  the  plalntifEs  therein 
may  be  ascertained  and  declared."  Appearances  were 
entered  both  for  the  owners  of  The  Prinz  Ainrich  and 
for  Alfred  Edwards  and  Arthur  Holland,  and  as  the 
two  last-named  defendants  had  only  bean  made  defend- 
ants as  the  parties  in  whose  hands  the  sum  of  £2,200. 
mentioned  in  the  indorsement  of  the  writ,  had  been 
deposited,  the  Judge  in  chambers,  on  the  23rd  of  July  last, 
by  consent  of  all  parties  ordered  that  such  sum  should  be 
paid  by  them  into  courts  there  to  remain  on  ihe  same 
terms  as  it  was  held  when  deposited,  and  that,  upon 
paying  the  said  sum  iuto  court,  the  said  defendants 
should  be  discharged.  The  sum  of  £2,200  was  there- 
upon, in  pursuance  of  this  order,  paid  into  court,  and 
the  suit  was  subsoquently  carried  on  against  the  owners 
of  The  Ftinn  Heinrich  alone. 

The  statement  of  daim  alleged  {inter  aUa)  that  The 
Fei  Lung,  a  British  steamship  of  1,180  tons  reveler,  on 
the  29th  of  June,  1886,  oame  np  with  the  Gkrman 
steamship  Frinz  Seinrich  near  Oastraes  Bay,  in  the 
Ghilf  of  Tartary,  when  the  Utter  vessel,  with  a  cargo 
-Worth  £14,000  on  board,  was  fast  ashore  on  some  roeks 
which  had  pieioed  one  of  her  baUast  tanks,  «nd  that  an 
agxeemant  was  then  entered  into  between  the  two 
masters  in  tba  following  words  :—'*  Memorandnm  of 
agreeaient  entered  into  this  day  between  Bebert  Oraw- 
ford,  master  of  the  steamship  Fei  Lung,  on  the  one 
part,  and  Harmann  Beinmaon,  master  at  the  Gkitfman 
steamer  Prinz  Beinrich,  on  the  other  park  Whereas 
the  said  Robert  Crawford,  master  of  the  steamahip  JP^i 
Lung,  agrees  to  stand  by  and  assist  by  towing  to  re- 
move the  said  steamer  PHnz  Heinrich  from  her  present 
position*  for  which  services^  duly  performed^  Harmann 
Reinmann,  master  of  the  German  ateamer  Prinz 
Heinrich,  agreea  to  pay  Bobert  Crawford,  master  of  the 
steamship  jFei  Lung^  or  his  order  the  sum  of  £200  (two 
hundred  pounds  sterling)  per  4iay  of  twenty-four  hours, 
dating  from  noon,  June  29,  1886,  and  for  every  day  or 
part  of  a  day  the  steaoMhip  Fei  Lung  is  engaged  ia 
attendance^  or,  if  necessary,  absent  obtaining  stores  or 
fuel  to  enable  her  to  carry  on  the  contract^  until  the 
vessel  is  got  off,  or  has  been  given  twenty -four  hours* 
notice  that  the  services  of  the  steamship  Fei  Lung  will 
no  longer  be  required.  And  in  the  event  of  the  stranded 
steamer  Ptinz  Heinrich  being  got  otf  or  coming  off  the 
rocks  during  the  oontlnuauce  of  this  agreement,  the  sum 
of  £2,000  sterling  over  and  above  the  aforesaid  £200 
sterling  to  be  paid  to  Bobert  Crawford,  mastet  of  the 
steamship  ^^  Lung,  in  same  manner  and  at  same 
time  as  daily  pay." 

The  statement  of  claim  further  alleged  that  after- 
wards The  Fei  Lung  stood  by  The  Ptinz  Heinrich  and 
ultimately  succeeded  in  towing  The  Prinz  Heinrich  off 
the  rocks  and  into  a  place  of  safety ;  that  the  owners  of 
The  Prinz  Heinrich  had  taken  a  bond  from  the  ovmera 
of  the  cargo  of  The  Ptinz  Heinrich  to  sedure  the 
letter's  share  of  the  £2,200,  the  sum  acknowledged  by 
the  master  of  that  vessel  to  be  due  in  respect  of  ttie 
services  rendered  by  getting  The  Prinz  Heinrich  att 
the  rocks,  and  that  negotiafions  had  then  taken  plaoe 
with  the  defendants  for  referring  the  settlement  of  the 
•alvage  claim  of  the  plaintiffs  to  arbitration,  but  vrithout 
result,  in  the  coarse  of  which  negotiations  the  above- 
mentioned  sum  of  £2,209  had  been  remitted  to  the 
manager  in  London  of  the  Hongkong  and  Shanghai 
Bankbig  Corporation  vrith  tustrnotions  to  hold  the  same 
to  the  disposal  of  the  arbitrators  of  the  said  salvage 
daim. 

The  defendanta  \n  their  defenoe,  whilst  hdmfttiDg  the 
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making  of  the  agreement  that  Tht  FH  Lung  had 
attempted  to  tow  The  Ptinz  HHnrieh  off  the  Toeks  and 
that  tiie  defendants  had  taken  a  bond  for  general  aTer- 
age  from  the  ownen  of  the  cargo  of  The  Ptinst  EHn* 
rich,  alleged  that  The  Ptinz  Beinrich  had  floated  off  the 
rooke  without  asaietanoe ;  that  the  master  of  that  Teteel 
had  no  authority  to  enter  into  the  agreement  on  behalf 
of  the  defendants,  the  said  agreement  being  wholly  nn- 
Just  and  inequitable  and,  as  to  the  sum  of  £2,000, 
wholly  unreasonable  s  and  that  the  plaintiffs  were  seek- 
ing, to  reooTer  against  the  defendants  in  respect  of  ser- 
Tices  rendered  to  r.hip,  cargo,  and  freight,  though  the 
defendants  were  liable  in  respect  of  ship  and  freight 
only.  And,  farther,  that  The  Prinz  Heinrieh  had  been 
sold  without  being  repaired,  and  of  the  proceeds  of  the 
sale  £2,200  had  been  stopped  by  the  plaintifh  in  the 
hands  of  the  puroh aaers,  and  had  been  deposited,  as 
stated  in  the  statement  of  claim,  after  negotiations  for 
arbitration  not  carried  out. 

Jan.  18,  lO.^-The  case  was  now  heard  before  Mr. 
Justice  Butt,  assisted  by  two  of  the  Elder  Brethren  of 
the  Trinity  House. 

Cohen,  Q.Cf  and  ^amsi,  for  the  plaintiib,  contended 
that  the  court  ought  to  enforce  the  agreement,  as  a 
reasonable  agreement  which  the  master  had  autiiority 
from  the  defendants  to  make,  binding  them  to  pay  the 
actual  sum  there  specified  :  The  Cumbrian^  6  Ifar.  L.  0. 
161 ;  Anderson  ▼.  The  Ocean  Steamship  Ob.,  10  App. 
Oas.  107 ;  and,  further,  that  the  defendants  had  so  con- 
ducted themselves  as  to  lead  the  plaintiffs  to  alter  their 
position  with  regard  to  the  cargo-owners  of  The  Prinz 
Heinrieh,  and  that  the  defendants  were,  therefore^ 
equitably  liable  to  pay  the  entire  amount  agreed  on. 

They  alsa  referred  to  The  Medina,  25  W.  B.  156,  2 
P.  D.  5. 

Myhurgh,  Q.0„  and  J.  P,  Aspinall,  for  the  defend- 
ants.— ^A  shipmaster  is  only  the  agent  of  the  shipowner 
to  bind  him  to  pay  for  salvage  serricee  either  rendered 
to  his  property  or  for  his  benefit ;  and  in  this  case  it  is 
dear  that  £2,200  is  an  exhorbitant  sum  to  award  as 
salTage  for  saving  the  ship  and  freight  alone.  Farther, 
the  master  is  the  agent  of  the  cargo-owner  where  a 
necessity  exists  for  procuring  salvage  services  to  be 
rendered  to  the  cargo,  and  tibere  is  nothing  on  the  face 
of  the  agreement  to  show  that  it  ought  to  be  construed 
as  solely  made  by  him  in  his  oapaci^  of  agent  for  the 
ship-owner,  and  not  also  as  agent  for  the  freighters. 
In  support  of  this  proposition  they  referred  to  The 
Raishy,  S3  W.  B.  938, 10  P.  D.  114. 

Butt,  J. — ^There  has  been  a  great  deal  of  discussion  as 
to  whether  The  Prinz  Heinrieh  floated  off  the  rocks  in 
consequence  of  the  jettisoning  of  the  cargo  vrithout  the 
assistance  of  The  Fei  Lung.  I  do  not  really  think  that  is 
a  very  material  question,  because  the  agreement  between 
the  two  masters  is  that  the  sum  of  £2,000  should  be  paid, 
not  in  the  event  of  The  FH  Lung  getting  The  Prinz 
Heinrieh  off,  but  in  the  event  of  The  Prinz  Heinrieh 
being  got  off  or  coming  off  the  rocks.  It  is  not  easy  to 
say  which  is  the  true  version.  Ou  the  whole,  I  confess 
I  lean  to  the  belief  that  The  Prinz  Heinrieh  was  towed 
off.  The  hawser  had  been  made  fast  the  night  before. 
The  density  of  the  fog  rendered  it  very  prudent  for  The 
Fei  Lung  to  have  her  anchor  down  so  that  she  might 
not  herself  get  on  the  rocks.  In  any  case,  I  cannot  help 
thinking  it  was  a  valuable  service.  The  Prinz  Heinrieh 
had  no  anchor  out  at  the  time.  She  had  had  a  kedge 
out,  whfoh  kept  coming  home  as  they  drew  on  it,  and 
but  for  the  hawser  of  The  Fei  Lung  TAe  Prinz 
Heinrieh  might  Just  as  well  have  gone  further  on  to  the 
rocks  instead  of  coming  off.  The  question  I  have  now 
to  decide  is  whether  the  agreement  in  this  case  is  so 
unreasonable  and  inequitable  that  it  cannot  stand.  The 
sum  abaolntely  secured  by  the  agreement  was  only  £200, 
for  if  on  the  evening  of  the  day  on  which  the  services 


began  The  Ptinz  Heinrieh  had  fiUed  with  y 
she  could  not  have  been  moved,  tiie  pictent  sabon 
could  have  recovered  £200  only.  What,  agaln»  was  ttie 
position  of  the  veasel  f  She  had  been  on  tiie  rodka 
for  three  days,  two  or  three  large  pieces  of  rock 
had  gone  through  her  bottom,  and  were  projeei- 
ing  into  the  ship.  The  water  ballast  tank  had  been 
pierced,  the  top  having  been  foioed  up  ao  tiiat  tbe 
water  flowed  into  the  foidiold  and  rose  to  the  level  of  the 
surroundiog  water.  In  that  position  there  was  aome 
strain  from  the  vreight  of  water  as  well  as  from  the 
working  of  the  ship.  There  must  have  been  a  straio 
on  the  bulkhead,  and  if  that  had  given  way  and  tbe 
next  compartment  had  filled,  it  was  possible  that  the 
ship  also  might  have  filled.  Again,  too,  it  is  dear  from 
the  entries  in  the  log  that  the  vessel  was  thamping  oa 
the  rocks.  The  coast,  too,  was  rather  a  barbazons  ciie» 
and  few,  if  any,  ships  were  passing.  The  elder  biethzeii 
consider  that  this  vessel  was  in  a  serious  and  pressing: 
danger,  and  that  a  prudent  master  would  not  h«ve  heai- 
tated  to  have  made  this  agreement.  I  agree  with  them, 
and  I  hold  that  it  is  neither  unreasonable  nor  inequit- 
able. It  has  been  argued  on  behalf  of  the  defendants  that 
they  are  not  liable  to  pay  thia  amount^  beoanss  it  is  one 
agreed  on  for  the  whole  of  the  aalvage  remuaeralion,  and 
that  the  shipownen  have  only  to  bear  the  ssme  propor- 
tion as  £3,500,  the  value  of  the  ship,  bears  to  £14,000,  the 
value  of  the  cargo.  To  that  proposition  I  ooold  vnAet 
no  drcumstancea  aasent.  Even  if  my  opfadon  vrere 
different,  I  oonalder  that  the  owners  of  The  Ptim 
Heinrieh  have  ao  oondocted  themselves  as  to  make  them- 
selves liable.  I  refer  to  the  negotiations,  the  s^n^ilnt- 
ment  of  arbitrators,  and  the  deposit  of  the  sum  of  £S,900 
specified  in  the  asreement  in  a' bank,  all  of  iriiiah 
circumstances  would  tend  to  make  the  defendants  now 
liable  for  the  entire  sum  if  th^  were  not  origUially  ae 
liable. 

The  reenlt  has  been  to  put  the  plaintiffs  to  reat  in  this 
matter,  to  lead  them  to  believe  that  this  daim  was  safe. 
It  is  wholly  unreasonable  to  expect  them,  some  two 
years  after  the  services  had  been  rendered,  to  obtain  the 
larger  part  of  the  reward  by  arresting  such  portions  of 
the  cargo  as  they  might  chance  to  find  after  this  lapae 
of  time.  But,  f  urtheTi  I  am  of  opinion  that  when  the 
captain  of  a  ship  reasonably  and  properly  enters  into  an 
arrangement  for  the  salvage  of  the  ship  for  a  particular 
sum,  he  binds  the  shipowners  to  pay  the  agreed  amount. 
The  cargo  is  on  board,  and  the  shipowners  need  net 
part  with  it  till  they  have  obtained  security  for  anj 
payments  which  th^  may  have  to  make  or  hnve 
made  in  respect  of  it.  In  this  very  case  the  ship- 
owners took  a  bond  from  the  owners  of  the  cargo  tat 
the  payment  of  the  amount  stated  in  the  agreement. 
It  is  said  that  the  case  of  The  Baishy  is  oppoaad 
to  this  view,  but  I  am  of  opinion  that  it  ia 
inapplicable  to  the  facts  of  the  present  ease.  In 
The  Raishy  Sir  James  Hannen  points  out  that  the 
so-called  agreement  did  not  purport  to  extend  tbe 
liability  of  the  shipowners,  and  that  it  did  not  oaxry 
the  matter  further  than  if  the  captain  of  The  Sais^ 
had  simply  accepted  the  serrices  of  the  salving  ship. 
The  distinction  is  thus  drawn  between  an  agreement 
generally  to  tow  or  to  salve  a  ship,  and  one  for  a  salvage 
service  for  a  particular  sum.  Moreover,  there  are  dida 
ia  Anderson  A  Oo,  v.  The  Ocean  Steamship  Oo.  in 
favour  of  the  view  I  am  now  expressiDg.  Therefore^  I 
am  of  opinion  that  this  ground  of  defence  fails,  and  I 
give  Judgment  for  the  amount  claimed,  with  ooats. 

The  following  mfaiute  was  subsequently  entered  in  the 
registry :— The  Judge  pronounced  the  sum  of  £2,200  to 
be  due  to  the  plaintiffs  for  the  salvage  services  by  them 
rendered  to  the  steamship  Ptinz  Heinrieh  and  her  oaigo^ 
as  spedfied  in  the  agreement  pleaded  in  the  statement  of 
claim,  together  with  costs,   and  dedded  that,  nnleii. 
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before  the  ezpintion  of  n  fortnlghl,  the  defendants  filed 
a  notioe  of  appeal,  the  jaid  aum  of  £2,800  heretofore 
brought  into  court  by  the  defendants,  be  paid  out  to  the 
plaintiff!  in  latiaf action  of  their  claim,  aod  he  con- 
demned the  defendants  In  the  said  costs.  The  Judge 
further,  on  the  application  of  the  defendants'  counsel, 
directed  the  execution  of  the  decree  to  be  stayed  for  a 
fortnight. 

SoUoiton  for  the  plaintifEs,  IFattons,  BtM,  Jk  Joh$mn. 

fioUdtofs  for  the  defendants,  BoUmll  Jh  Boche, 


Coittt  nt  tLnnh 


Fiom  Ohaa.  DIt. 


March  9. 


SxLWTK  r.  Gabfit.  (a.) 

lfcTtffage'^P&w$r  of  safo— JfVovtfio  reUridtng  eoMfeiis  of 
pow0r-^liotie$  to  fnofigagor^Waiv9r-^PurGha$er*$ 
proieeUon  tiauie, 

A  morigage  dated  Novembw  22,  1880,  eontaintd  a 
eovsnafif  hy  the  mortgagor  to  repay  the  principal  money 
and  iniereit  on  May  22,  1881,  and  contained  a  clause 
giving  the  mortgagee  power  to  eell  at  any  time  after  the 
expiratUm  of  eix  month$  from  the  date  of  the  mortgage, 
hut  the  douse  wcu  foUoufid  hy  a  proviso  restricting  the 
exercise  of  the  power  of  sale  hy  the  mortgagee^  *'  unless 
and  until  default  shall  have  heen  made  in  payment  ai 
the  time  hereinhefore  appointed  for  payment  thereof  of 
some  prineipai  money  or  interest ^  .  .  .  and"  the 
mortgagee  "  BhaU  have  given  a  notice  in  writing  "  to  t?ie 
mortgagor  "to  pay  off  the  moneys  for  the  tim^  heing 
owing  .  .  •  and  dtfauU  shall  have  hten  made  in 
the  payment  of  •  .  .  such  moneys  for  three  calendar 
months  from  the  time  of  giving  .  •  .  Buch  notice,** 
The  mortgage  alto  contained  the  usual  clause  for  the 
protedion  of  purchasers  on  any  sale  hy  the  mortgagee 
purporting  to  he  made  in  purBuance  of  the  power. 

In  January,  1881,  the  mortg<igee  gave  notioe  in 
writing  to  the  mortgagor  requiring  payment  of  t?ie 
principal  moneys.  In  JunCf  1881,  the  principal  moneys 
heing  then  unpaid^  the  mortgagee  sold  the  mortgaged 
premises^  in  professed  txerdse  of  his  power  of  sale,  to  a 
purchcuerfor  value. 

BM,  affirming  Eay,  J,,  in  an  action  for  that  purpose 
instituted  in  March,  1886,  hy  the  executrix  of  the  mort" 
gciffcr,  t?uU  the  sale  should  he  set  aside,  and  should  stand 
only  as  a  transfer  of  the  mortgage,  on  the  ground  thai 
the  power  of  sale  Jkod  not  arisen  in  June,  1881,  and 
could  not  arise  until  at  least  nine  months  from  the  date 
of  the  morigage* 

EM,  also,  on  the  evidence,  that  neither  the  mortgagor 
nor  the  plaintiff,  his  executrix,  had  waived  the  hene/U  of 
the  proviso  restricting  the  fxerdse  of  the  power  of  sale. 

Observations  on  the  effect  of  the  clause  protecting  ptir- 
ehasers  with  reference  to  waiver  hy  the  mortgagor  of  the 
restrictive  proviso. 

Appeal  from  Eay,  J. 

By  an  indenture  of  mortgage  dated  the  22nd  of  Ko- 
▼ember,  1880,  CongreTe  Selwyn  assigned  certain  person- 
alty, subject  to  certain  pHor  mortgages,  to  E.  Qte^n,  his 
executors,  administrators,  and  assigns,  with  a  provieo  for 
redemption  on  the  payment  by  Selwyn  to  Green,  on  the 
32nd  of  May,  1881,  of  the  sum  of  £800  and  inter- 
eat.  The  deed  contained  a  power  of  sale  enabling  the 
mortgagee,  his  executors,  administrators,  or  assigns,  to 
aell  the  mortgaged  premises  **  at  any  time  or  times  after 
the  expiration  of  six  calendar  months  from  the  date  "  of 

(a.)  Baported  by  M*  J.  Blaxx,  JSaq.^  Barriitar-at-Law. 


the  mortgage,  with  a  proviso  limiting  the  exercise  of  the 
power  of  sale  as  follows :«"  FroTided  that  the  said  E. 
Green,  his  executors,  administratorsi  or  assigns,  shall 
not  exercise  the  said  power  of  sale  unless  and  until 
default  shall  have  heen  made  in  payment  at  the  time 
hereinbefore  appointed  for  payment  thereof  of  some 
principal  money  or  interest,  the  payment  whereof  Is 
intended  to  be  hereby  securedi  and  he  or  they  shall  haTe 
given  a  notioe  in  writing  to  the  said  Oongreve  Selwyn, 
his  executors,  administrators,  or  assigns,  to  pay  off  the 
moneys  for  the  time  being  owing  on  the  security  of 
these  presents,  or  left  such  notice  at  his  usual  or  last- 
known  place  of  abode  in  England,  and  default  shall 
have  been  made  in  the  payment  of  the  whole  or  part  of 
such  moneys  for  three  Mlendsr  months  from  the  time  of 
giving  or  leaving  such  notioe,  or  unless  and  until  the 
whole  or  some  part  of  some  half-yearly  payment  of 
Interest  which  shall  become  due  .  .  •  shall  have 
become  in  arrear  for  three  calendar  months  .  •  •  ." 
There  was  also  a  proviso  that,  upon  any  sale  purporting 
to  be  made  in  pursuance  of  the  aforesaid  power  in  that 
l)ehalf,  the  purchaser  or  purchasers  should  not  be  bound 
to  see  or  Inquire  as  to  the  propriety  or  regularity  of 
such  sale,  and  that,  notwithstanding  any  impropriety 
or  irregularity  whatsoever  in  any  such  sale,  the  same 
should,  so  far  as  regarded  the  safety  and  protection  of 
the  purchaser  or  purchasers,  be  deemed  to  be  within 
the  aforesaid  power  in  that  behalf,  and  be  valid  and 
effectual  accordingly,  and  the  remedy  of  the  mortgagor 
for  any  breach  of  the  stipulations  idforesaid  should  be 
in  damages  only. 

On  November  80, 1880,  Oongreve  Selwyn,  the  mort- 
gagor, created  a  further  charge  on  the  mortgaged  pre« 
mises  In  favour  of  Judith  Southerden. 

On  January  19,  1881,  Oongreve  Selwyn  was  served 
with  notice  in  writing  by  the  mortgagee  Green,  requiring 
payment  of  the  principal  and  interest  due  to  him. 

By  a  deed  dated  the  20th  of  June,  1881,  after  recit- 
ing the  mortgage  to  Green  of  November  22, 1880,  and 
that  Green,  in  exercise  of  the  power  of  sale  contained 
in  that  mortgage,  had  agreed  with  Frances  Gaiflt  for 
the  absolute  sale  to  her  of  the  mortgaged  premises, 
Green,  in  consideration  of  the  payment  of  £740, 
assigned  the  mortgaged  premises  to  Fraaoes  Garflt,  her 
executors,  administrators,  and  assigns,  absolutely. 

The  mortgagor,  Oongreve  Selwyn,  died  on  the  22nd  of 
May,  1882,  and  the  plaintiff,  AUce  Selwyn,  was  his 
widow  and  executrix. 

On  the  15th  of  March,  1883,  Southerden,  the  mort- 
gagee subsequent  to  Green,  Issued  a  writ  in  an  action 
against  Garflt,  Green,  and  Alice  Selwyn,  claiming  to 
have  the  sale  of  the  20th  of  June,  1881,  by  Green  to 
Garflt,  set  aside,  cither  absolutely,  or  to  have  it  declared 
a  transfer  only  of  the  mortgage  of  the  22nd  of  No- 
vember, 1880,  and  not  an  abaolute  sale.  A  defence  to 
that  action  was  delivered  by  Green  on  the  8th  of  August, 
1888,  but  that  action  was,  in  June,  1885,  dismissed  for 
want  of  prosecution  by  the  plaintiff  Southerden. 

On  March  14, 1885,  the  present  action  was  commenced 
by  Alice  Selwyn,  as  executrix  of  the  mortgagor,  Oon- 
greve Selwyn,  against  Garflt  and  Green,  claiming  to  have 
the  sale  of  the  20th  of  June,  1881,  set  aside  altogether 
or  declared  to  be  only  a  transfer,  on  the  ground  that  the 
power  of  sale  contained  in  the  mortgage  of  November 
22,  1880,  was  not  exercisable  on  the  20th  of  June,  1881, 
no  proper  notice  requiring  payment  of  principal  and 
interest  having  been  given  as  required  by  the  mortgage 
of  November  22, 1880,  the  period  of  three  months  not 
having  elapsed  since  the  moneys  secured  by  the  mortgage 
became  due.  Southerden,  the  mor^agee  subsequent  to 
Green,  was  also  made  a  defendant  to  this  action.  Eay, 
J.,  held  that  the  power  of  sale  contained  in  the  mort- 
gage to  Green  of  November  22, 1880,  was  not  exerda- 
able  on  June  20, 1881,  and  declared  that  the  deed  of 
June  20, 1881,  should  be  set  aside  as  a  sale  and  stand 
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only  as  a  transfer  to  Garflt  of  Greea's  mortgage.    The 
defendant  Garflt  appealed. 

MiUoktf  Q>C,,  and  Simrmmda,  for  the  appeUaot.— -On 
Maj  22, 1881,  six  months  after  the  date  of  the  moctgage 
to  Green,  the  prindpal  money  due  on  that  mortgage 
became  payable,  and  the  power  of  sale  was  then  exeiois* 
able,  as  Green  had  given  aotioe  to  the  mortgagor 
requiring  payment  three  months  previonsly^-viz.,  on 
January  19,  1881.  The  three  months'  notice  can  be 
effectually  given  within  the  six  months  period.  The 
mortgagor,  before  the  sale  by  Green  to  Garfit,  knew  that 
Green  intended  to  sdl  in  exercise  of  his  power  of  eals, 
and  raised  no  objection.  The  iiapse  of  time,  from  June, 
1.881,  to  March,  1885,  when  this  action  was  brought,  |6  eri* 
deuce  of  waiver  and  aoquieeoenoe.  The  appellant,  as  a 
purchaser  for  value  from  a  mortgagee  professing  to  sell 
under  .the  power  ojC  sale  contained  in  the  mortgage,  is 
npt  conceded  with  the  validity  or  invalidity  of  the 
notice.  {Cotton,  L. J. — If,  on  the  true  construction  of 
this  power  to  sell,  the  mortgagee  could  not  exercise  the 
pow«r  till  nine  months  after  tbe  date  of  the  mortgage, 
the  pufobaser  mnat  have  known  at  the  date  of  the  pur* 
chase  that  the  power  of  sale  had  not  arisen.]  The 
power  to  sell  became  exercisable  on  Hay  22, 1881.  The 
proFiso  as  to  the  exercise  of  the  power  of  asle  is  in  the 
common  form :  Davidson's  Precedents,  4th  ed.,  vol.  1, 
p.  277  s  Conveyancing  Act,  1881,  s.  19  (1)  i.,  s.  20  (i.). 

They  referred  to  Dicker  v.  Angwekin,  24  W.  E.  844, 
3  Oh.  D.  600. 

Marten,  Q.G,,  and  Kenyon  Parker,  for  the  respondent, 
the  plaintiff,  were  called  on  only  with  respect  to  the 
questions  of  waiver  of  tiie  proviso  relating  to  the  non- 
exercise  of  the  power  of  sale,  and  as  to  the  proviso  for 
the  pvotection  of  purchasers.— I'irst,  as  to  waiver,  the 
mor^agor  wasnot  in  a  position  to  waive  the  proviso  as  to 
non-exereise  of  the  power  of  sale  as  he  had  at  the  time 
mortgaged  the  equity  of  redemption  toSontherden,  who 
had  no  ootioe  of  the  intention  of  Green,  the  mortgagee, 
to  sell  to  the  appellant*  Secondly,  the  appellant,  the 
purchaser,  through  her  solicitor,  knew  of  the  faot  of  the 
existence  of  Sontherden's  charge,  and  also  that  Souther* 
den  had  no  notice  of  Green's  intention  to  sell. 

They  referred  to  Bode  v.  8mUh,  29  W.  B.  601, 
17  Oh.  D.  434  ;  JenkiM  v.  Jonee,  8  W.  R.  270,  2  GifP. 
99. 

Orotvenor  Wood$f  for  Southerden,  the  second  mort- 
gagee. 

MiUart  Q.C.,  in  reply.— The  mortgage  to  Souther- 
den did  not  comprise  tiie  whole  of  the  property  moct- 
gaged  to  Green.  The  point  as  to  the  existence  of  the 
mortgage  to  Southerden  preventing  a  waiver  by  the 
mortgagor  was  not  taken  by  the  defendant  Green  in  his 
defence. 

OonoN,  L.J. — ^This  is  an  appeal  from  a  decision  of 
Kay,  J.,  in  an  action  to  set  aside  a  purchase  from  a 
mortgagee,  by  which  he  declared  that  on  the  true  con- 
struction of  the  power  of  sale  contained  in  this  mort- 
gage, the  power  of  sale  had  not  arisen,  and  that  the  sale 
accordingly  should  be  set  aside.  Was  he  right  as  to 
the  true  construction  of  this  power  P  I  need  not  refer 
to  the  subject-matter  of  the  mortgage,  it  is  only  neces- 
sary to  look  at  the  power  of  sale.  [The  Lord  Justice 
read  the  words  of  the  power  of  sale,  and  continued :— ] 
The  mortgagee  is  first  of  all  given  a  power  to  sell  at  any 
time  after  the  expiration  of  the  six  months  term  fixed 
for  redemption ;  but  then  there  is  a  proviso  containing  an 
express  restxiotion  on  the  exercise  of  that  power.  [The 
Lord  Justice  read  the  proviso  referred  to,  and  con- 
tinued:^ In  January,  1881,  and,  therefore,  before 
the  etpiration  of  the  six  montiis  term,  the  mortgagee 
served'a  notice  on  the  mortgagor — ^not  that  after  tiie 
expiration  of  three  months,  payment  would  be  required, 
^t  that  payment  was  then  required.    The  money  wair 


not  paid,  imd  the  mortgagee  sdd  tt^e  mori^w^ 
premises  in  June,  1881,  Was  that  a  good  sale  I  Kij, 
J.,  held  it  was  not,  and  I  think  be  wai  perfsoUj  ii|^. 
A  notice  must  be  given,  ^nd  Hhere  most  hive  bm 
default  in  payment  for  three  monthi  after  l4i 
notice  requiring  payment  hu  been  girm  k 
order  that  the  power  of  sale  might  arise.  I&  aj 
opinion  the. terms  of  the  proviso  are  not  complied  vifl 
unless  there  has  been  a  default  in  msUng  piTOMitk 
three  months  alter  the  notice  TsgnWugpayiasat;  s|l 
there  can  be  no  default  in  not  pa^g  until  that  vbtt* 
is  required  to  be  paid  has  become  payable,  ontilihv 
there  is  no  obligation  to  pay.  As  between  the  iDort> 
gagor  and  mortgagee  the  poorer  of  sale  and  thepioii» 
must  be  read  together,  and  regard  must  be  piid  to  tti 
whole  clause.  Here,  in  my  opinion,  the  power  of  nit 
could  not  be  exercised  until  at  least  three  auntfaf  hid 
elapsed  after  May  22, 1881.. 

As  to  the  clause  protecting  purchaseMs  U  ia  sot  It 
tended  to  apply  to  a  catt  whero  the  purohtter,  iks 
meJring  the  purchase,'  knows  "tha^  Kere  haa  notkesii 
oomplSuioe  wjl^i.tJUe  tei»M^ih«proviaoteaMrMf 
exercise  of  the  pawM  of  sale.    The  purohaairiiNi^ii 
that  case,  rely  on  the  protection  clagee*   Olhl<|fl^ 
tious  have  been  raised  by  the  appellant  here,ftMCkaot 
pressed   before  Kay,  J.    It  has  been  *  urged  4it  4j 
provieo  restricting  the  exezcise  of  thtf  pova  «( w 
might  be  waived,   and  tl^at  there  had  been  i  vm> 
here,  or  that,  at  all  events,  the  purchaser  vai  eatwl 
to  assume  tbere  had    been    a   waiver.     Bat,  is  9| 
opinion,  the  protection  clause  does  not  ena)ile»|*^ 
onaeer  to  assume  that  a  restriction  on  the  ^'^^^ 
the  power  of  sale,  the  existence  of  which  reetrieHoa  iai 
purchaser  is  aware  of,  has  been  waived  bytheiaHt^, 
gagor ;  and  here  the  purchaser  must  be  taken  to  \^ 
known  of  the  existence  of  this  restriction  juat  ai  ^^ 
the  mortgagee.    Again,  there  is  no  evidence  of  iM 
in  my  opinion,  in  this  case.    It  was  said  thst  tki  an*" 
spondence  showed  that  the  mortgagor  and  his  vtbb^ 
this    sale  would  take  place,  but  some  of  the  ^ 
showed  that  they  thought  it  was  only  to  be  a  traattl 
the  mortgage.    As  a  matter  of  fact  the  mertgafo^, 
the  time  of  the  sale,  was  not  in  a  position  to  vain 
restriction,  as  he  had  mortgaged  liis  equity  of  "'" 
tion.    t  asked  Mr.  Millar  what  prejudice  the 
had   suffered  by  the  delay  of  the  plaintiff  in 
this  action,  and  he  could  only  suggest  that  the 
chaser  had  been  allowed  to  remain  in  poaaeaaion  ' 
premises  as  if  they  were  her  own.    That  is  no  preji 
In  my  opinion,  on  these  grounds,  the  appeal  f^ 

LncnLBT,  L.J.— I  am  ol  the  same  opinion.  OnM 
question  as  to  the  true  construction  of  ths  pof«< 
sale  I  have  littie  to  say.  I  eonour  in  the  view  tataj 
that  by  Kay,  J.,  and  Ootton,  L.J.  No  ssle  of  I 
premises  could  validly  be  made  until  at  1m>*  * 
months  after  the  date  of  the  mortgage.  Kay,J*»«*Mj 
haps  a  little  hasty  in  as  it  were  nonsuiting  theparg*" 
when  against  him  on  the  question  of  the  •om^nism* 
the  power.  I  thought  it  was  possible  that  the  poiw>^ 
might  have  a  right  to  uphold  his  purohsse  on  H 
grounds  that  the  mortgagor  had  waived  bis  right  ^ 
sist  on  the  restriction.  We  have  heard  the  pnrchi 
on  that  point,  and  I  am  satisfied  that  there  hsa  beeoi 
miscarriage  of  Justice,  and  that  there  coal4  1^^^  "j 
no  waiver,  on  account  of  the  faot  of  the  e^tenoe  of  ^ 
subsequent  encumbrance. 

BowMf,  L.J.— On  the  broad  question  as  ^  th«  «j 
stmction  of  the  power  I  have  nothing  to  add.  The  o« 
point  I  thought  at  first  might  have  sometiiing  in  it 
the  delay  and  inaction  of  tbe  mortgagor  and  ths  pii^< 
an  inference  might  primd  fade  be  raised  of  ^JT: 
waiver.  Delay  or  inaction,  no  doubt,  doss  not  eim 
constitute  a  waiver,  but  it  may  b^  f fideuoe  «  ^^ 
\axA  if  you  can  show  that  the  mortgagor  wMw^^ 
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Mdd  nothing,  and  allowed  the  aale  to  go  on,  then— 
though  eilenoe  ii  not  the  aame  thing  as  speeob-^it  may 
lead  to  the  inference  that  consent  -wai  really  given  to  the 
•ale.    But  here  the  mortgagor  waa  not  in  a  poeition  to 
conaeat  to  the  aale,  as  he  had  parted  with  the  equity  of 
redemption  in  part  of  ike  mortgaged  premlaei  on  No- 
vember 30,  1880.    That  made  it  dear  to  me  that  the 
omlaeion  to  plead  waiver  was  intentional  and  to  aave  ex* 
penee»  and  when  Mr.  Millar  was  asked  whether  he  was 
willing  to  go  back  and  be  allowed  to  amend  his  plead- 
ing ha  was  mute.    Therefore  the  point  as  to  waiver  fails. 
As  to  the  effect  of  the  protection  olause  in  favour  of  pur* 
chasers,  I  do  not  feel  qoite  satisfied  that  it  could  not 
apply  to  a  oase  where  the  validity  of  the  ezerdse  of  the 
power  of  sale  depends  on  a  condition  precedent  coutamed 
in  the  proviso  being  waived,  when  the  mortgagor  could 
as  a  piatter  of  fact  waive  it.    The  case  of  Parkimon  v. 
Eanhwry,  15  W.  B.  e4ii,  L.  B.  1,  H.  L.  1,  which  was 
relied   upon  by  Kay,  J.,  as  conclusive  on  this  point, 
seems  to  me  cUstinguishable  from  the  present  caae,  be- 
eanse  in  that  caae  the  notice  to  seU,  the  giving  of  which 
waa  tequisiteb  was  not  glvan,  and  could  not  possibly  have 
been  given.    I  should  like,  therefore,  to  consider  the 
poin^  as  to  the  effect  of  the  protection  olause  in  favour 
ol  parchaaers,  still  open. 

AfpetU  diMviiiecL 

Solicitors  for  the  appellant,  DuloU,  Rwdf  A  Williams, 
for  Clorlk,  Sudbury,  WilliarM,  A  Green,  Ludlow. 

Midtoff  lor  the  respondent,  the  plaintiff,  Bohert  Omry 
ffanratL 

Selieitozs  for  the  snbaequent  encumbrancer,  B,  G, 
Mattden  f»  IFifoon. 


From  Q.  B.  Biv.  I 


Dec.  8;  Feb.  H; 
March  22. 


[ft  0.  B.  Div.] 

In  re  Pollabd.  (a.) 

SfMeiUi/r^DtUvefy  o/  hill  a/  oovU-^tfon-'eonUniious 
huHnm-^wrUdiMm  of  M(u(Ur  of  the  BoU$-^e  A  7 
Vid.  e.  78,  s.  37— Jtid^calurs  Act,  1878  (86  A  37  VM. 
e.  66),  $B.  16,  34  (2)— Jtidteoeure  Afsl,  1881  (44  d;  45 
Vid.  c.  68),  M.  2,  84. 

By  ieeUon  Blof6ds7  Vict.  e.  73,  poioer  loas  conferred 
on  iJie  Lord  Chancellor  and  the  Master  of  the  HolU  to 
order  ddivery  of  a  Bolieitor'e  hill  of  coete  where  no  part 
of  the  huaineu  contained  in  euch  hill  had  been  traneacted 
in  any  court.  Applicctiion  having  been  made  to  a  judge 
of  the  Queen's  Bench  Division  for  such  an  order, 

Mdd  (reveraing  the  decision  of  the  Divisional  Court), 
hv  Fry  and  Lopes,  L.JJ.,  Lord  Esher,  M.H.,  diaseniing, 
thai  the  effect  of  the  Judicaiure  Acts  was  to  tranter  this 
power  to  the  High  Court,  and  t?uU  it  migJU  be  exercised 
by  any  judge  of  thai  court,  but  that  since,  by  section  34, 
suh-section  2,  of  the  Judicature  Act,  1873,  mattere  under 
an  Act  of  Parliament,  by  which  eocdusive  jurisdiction 
in  respect  of  such  matters  had  been  given  to  the  Court  of 
Cha/ncary,  were  aesigned  to  the  Chancery  Divitum,  the 
application  was  irregular. 

This  was  an  appeal  by  Messrs.  Stevens,  Bawtree,  ft 
Stevens,  solicitors,  from  a  decision  of  Field,  J.,  at 
chambers,  refusing  to  order  delivery  by  Mr.  6.  B.  FoUard, 
solicitor,  of  a  bill  of  costs.  No  part  of  the  business  in 
lespect  of  which  the  delivery  of  the  bill  of  costs  was 
sought  had  been  tnmsacted  in  any  court  of  law  or  equity. 
Field,  J.,  was  of  opinion  Hiat  a  judge  of  the  Queen's 
Bench  Division  had  no  power  to  make  aueh  an  order. 

(a.)  Reptrted  by  A.  H,  Todd  and  A.,  F.  Pbboival  Kbbp, 
Esqc,  Barristers-at-Law. 


J.  E,  Bahhes,  for  the  appellants* -^  The  learned 
Judge  had  jurisdiction  by  statute  and  at  the  common 
law.  The  statute  6  ft  7  Vict  e.  73,  s.  37,  gives 
jurisdiction  teth  ta  th^  Lord  Ohhnoellor  and  to  the 
Master  of  the  Bolls  in  such  matters.  The  jurisdic- 
tion of  the  Master  of  the  B6lls  has  been  transferred 
to  the  High  Court  of  Justice  by  the  Judicature  Act, 
1873,  s,  16,  excepting  as  to  certain  matters  connected 
with  the  records.  By  the  Judicature  Act,  1881,  s.  2, 
the  Masi^  of  the  Bolls  became  a  judge  of  the  Court  of 
Appeal.  Apart  from  ^'  Solicitora  Act,  1843,  the 
eoBunen  h^w  judges  had  jurisdiction  to  order  ofiOoers  of 
the  court  to  send  in  their  bills  of  coats :  Olarkson  v, 
Parher^  7  Dowl.  87 ;  amith  v.  Dunes,  4  Es.  32.  It 
would  be  very  inconvenient  if  it  were  neceseary  to  apply 
to  the  Master  of  the  Bolls,  who  has  no  chambers,  in 
such  matters. 

Murphy,  Q.C.,  and  £1.  Woolf,  for  Mr.  Pollard,  referred 
to  In  re  Shaffers,  16^  B.  D.  467.  {They  were  stopped.] 

FoLUKK,  B.— This  ib  an  appeal  from  the  judgment  of 
Field,  J.,  refusing  to  order  the  delivery  of  a  solicitor's 
bill  for  the  purposes  of  taxation,  on  the  ground  that  all 
the  matters  mentioned  in  the  affidavit  as  having  been 
transacted  by  the  solicitor  consisted  of  business  wbioh  had 
been  done  out  of  court  The  question  is,  whether  the 
judge  had  jurisdiction  to  make  the  order.  We  think  he 
had  not.  There  used  to  be  a  broad  distinction  between 
the  office  of  solicitor  and  that  of  attorney,  the  former 
being  an  equity,  the  latter  a  common  law,  practi- 
tioner. They  were  admitted  as  officers  in  the  courts  in 
which  they  were  to  practise,  and  at  common  law  no 
court  had  jurisdiction  over  a  solicitor  or  attorney  of  a 
different  court  to  order  them  to  do  anything.  The  Le* 
gislatnre  altered  that  by  giving  to  any  one  common  law 
oouct  power  to  deal  with  the  officer  of  any  other  common 
law  court*  That  was  the  Act  of  2  Qeo.  2,  c.  23,  which  ia 
treated  of  in  Lush's  Practice,  voL  i,  pp.  298,  299,  where 
the  learned  author  says  that  "  it  is  dear  that,  to  give  a 
court  jurisdiction,  some  of  the  business  must  have  been 
done  in  court."  Up  to  the  Act  of  1848  no  power  existed 
in  the  common  law  courts  to  order  the  delivery  by  a 
solicitor  of  a  bill  of  costs  to  his  client.  The  oase  of 
Becke  v.  Wells,  1  a  ft  M.  75,  shows  this  to  have  been 
the  case.  The  costs  which  have  been  incurred  in  this  case 
are,  as  I  have  said,  for  no  business  transacted  either  in 
a  common  law  or  chancery  court.  Tiien  the  only  right 
that  the  applicant  has  is  to  go  before  the  Lord  Chan- 
cellor or  the  Master  of  the  Bolls.  In  Lush's  Practice  it 
is  said  that  the  Vice-chancellors  also  have  power  to 
deal  with  such  matters  as  delegates  of  the  Lord  Cban- 
cellor,  and  no  doubt  that  statement  is  correct,  because 
many  Acts  have  been  passed  enabling  the  Yioe-Cban- 
cellors  to  act  as  such  delegates.  But  nothing  has 
been  shown  to  us  to  prove  that  this  authority  was 
given  to  the  Lord  Chancellor  and  the  Master  of  the 
Bolls  merely  as  judges  of  the  court  of  equity,  and 
the  contrary  would  seem  to  be  the  case,  because  they 
are  appointed  to  undertake  such  matters  eo  nomine.  The 
reason,  no  doubt,  was  that  common  law  judges  knew 
nothing  about  what  is  called  family  business,  whereas 
most  of  the  matters  that  came  before  the  Court  of 
Chancery  are  connected  with  administration  and  such 
matters*  It  has  been  argued  that  section  16  of  the 
Judicature  Act  of  1873  tri^isferred  the  jurisdiction  of 
the  Master  of  the  Bolls  as  judge  or  master  o(  the 
Court  of  Chancery  to  the  High  Court  of  Justice,  with 
certain  exceptions.  But  it  does  not  follow  that 
Jurisdiction  which  had  been  given  to  the  Master  of 
the  Bolls  as  such,  by  an  Act  which  does  net  sta^  that 
it  has  been  given  him  as  a  judge  of  the  court  of 
equity,  has  been  also  transferred,  ^t  jurisdiction 
which  is  confeixed  in  express  terms  by  one  statute 
knust  be  taken  away  in  terass  ak  expreae  by  another, 
br  we  cannot  hold  that  it  has  in  fact  been  put  an  end 
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to.    The  argnment  from  inoonTenienoe  oannot  preTail 
against  the  clear  langaage  of  a  statate, 

HAWxiNSt  J.— I  am  of  the  same  opinion. 

Messrs.  Btevens,  Bawtree,  &  Oo«  appealed. 

Orwnpf  Q,C.^  BudJ,  E.  Bahkei^  for  the  appellants. 

Murphy t  Q.C,  and  Sidney  Wool/,  for  the  respondent. 

The  arguments  were  the  same  as  in  the  ooart  bslow. 

Our*  adv.  wM, 

Maroh  22.— -Lord  Eshbb,  If  .R.— In  this  ease  a  sum- 
mons was  taken  out  before  a  master  for  an  order  for  the 
delivery  of  a  bill  of  costs  by  a  solioitor,  none  of  the 
bnsiness  in  respect  of  which  the  costs  were  incurred 
having  bedn  transacted  in  any  court  of  law  or  equity. 
The  master  refused  the  application,  and  his  refusal  was 
upheld  by  Field,  J.,  at  chambers,  and  by  a  difisional 
court.  The  matter  really  depends  on  the  true  construc- 
tion of  section  37  of  6  &  7  Vict.  c.  73,  and  on  the  efCeot 
to  be  given  to  the  Judicature  Act,  1873.  It  is  necessary, 
I  think,  first  to  consider  the  position  of  the  Master  of 
the  Rolls  before  the  passing  of  the  Act  6  &  7  Vict,  c  73. 
He  had  two  capacities  and  twofold  duties.  He  was,  in 
the  first  place,  a  Judge  of  the  Court  of  Chancery,  but  he 
had  another  oapsoity  wholly  distinct  and  independent 
from  that  office.  He  had  a  separate  office  such  as  was 
possessed  by  no  other  chancery  judge.  He  had  the 
custody  of  the  roll  of  solicitors,  and  he  had  great  and 
independent  powers  regarding  soHoitors.  He  dealt  then, 
as  he  deals  now,  with  questions  as  to  the  admission  of 
solicitors,  and  then,  as  now,  his  Jurisdiction  in  that  behalf 
was  subject  to  no  appeal.  The  Petty  Bag  Offioe,  where 
the  roll  of  solicitors  was  kept,  was  subject  to  his  Juris- 
diction alone,  and  he  exercised  his  functions  in  respect 
of  solicitors  wholly  independently  of  the  Court  of  Chan- 
cery. Ad  a  Judge  of  the  Court  of  Chancery  he  had 
similar  powers  and  Jurisdiction  to  the  Yice-Chanoellors, 
although  they  were  deputies  of  the  Lord  Chanoellor, 
which  he  never  was. 

Such  being  the  state  of  things  before  the  Act  of 
1843,  by  section  37  it  was  enacted  that,  where  delivery 
of  a  bill  of  costs  was  sought  in  respect  of  business  no 
part  of  which  had  been  transacted  in  any  court  of  law 
or  equity,  or  where  any  part  of  the  business  had  been 
transacted  in  the  Court  of  Chancery,  the  power  to  refer 
tbe  bill  for  taxation  was  given  to  the  Lord  Chancellor 
or  the  Master  of  the  Bolls.  The  section  further  pro- 
vided for  the  reference  of  a  bUl  for  taxation  by  a  Judge 
of  the  Courts  of  Queen's  Bench,  Common  Pleas,  Ex* 
chequer,  ftc.,  where  any  part  of  the  business  in  respect 
of  which  the  costs  had  been  incurred  had  been  transacted 
in  any  suoh  court.  The  latter  part  of  the  section  pro* 
vides  that  "it  shall  be  lawful  for  the  said  respective 
courts  and  Judges,  in  the  same  cases  in  which  they  are 
respectively  authorized  to  refer  a  bill  which  has  been  so 
as  aforeeaid  delivered,  sent,  or  left,  to  make  such  order 
for  the  delivery,  by  any  attorney  or  solicitor,  of  suoh 
bill  as  aforesaid  ...  in  the  same  manner  as  has 
heretofore  been  done  as  regards  such  attorney  or  solicitor 
by  such  courts  or  Judges  respectively,  where  any  such 
business  had  been  transacted  in  the  court  in  which  such 
order  was  made."  I  do  not  think  that  it  was  ever  in- 
tended  to  designate  the  whole  Court  of  Chancery  by  nam- 
ing two  individual  Judges  of  that  court,  and  I  think  that 
to  hold  that  the  power  bestowed  by  this  Act  on  the 
Master  of  the  Bolls  and  the  Lord  Chancellor  was  conferred 
on  the  Court  of  Chancery  would  be  to  misconstrue  the 
statute.  The!  Jurisdiction  was,  in  my  opinion,  given  to 
tbe  Lord  Chancellor  and  the  Master  of  the  Bolls  in  their 
individual  official  capacities,  and  not  as  Judges  of  the 
Court  of  Chancery.  Ko  doubt,  since  the  Yioe-Ohancellors 
were  appointed  to  assist  the  Lord  Chanoellor  in  his 
administrative  funotlonf,  the  powers  bestowed  on  him 
by  the  Act  were  delegated  to  themi  but  they  did  not 


interfere  with  the  Jurisdiction  of  the  Master  of  tt 
Bolls. 

As  to  business  of  which  part  had  been  tramaoM  i 
the  Court  of  Chancery,  then  the  jDoort  of  Ohaaeerf  ki 
power  to  order  the  delivery  of  the  bill ;  but  when  nopil 
of  the  business  was  contentious,  then  the  jorisdietioiil 
order  delivery  of  the  bill  was  given  to  the  Master  of  I 
Bolls  and  the  Lord  Chancellor  only,  and  hi  their  i " 
capacity,  not  as  Judges  of  the  Court  of  Ohancery. 
Jurisdiction  was  always  exercised  by  the  Master  e(( 
Bolls.  When  the  bnsiness  was  purely  nonn 
petition  was  sent  to  the  secretary  to  the  Maitar  of  ( 
Bolls,  and  was  attended  to  by  him.  It  is  true  tbiK 
subsequent  part  of  the  section  speaks  of  eooiti  l 
Judges.  I  think  those  were  the  natural  wordi  to  ill 
Courts  have  the  power  where  part  of  the  bniloeii  ii 
transacted  in  courts— the  Master  of  the  BoUi  ind  til 
Lord  Chanoellor  are  referred  to  as  Judges.  Th«pii| 
given  by  that  section  was  invariably  used  don  i»  M 
Judicature  Act,  1878.  Now  does  that  Ask  aliv  H 
state  of  things  ?  In  my  opinion  section  16  oa|f  ntej 
the  jurisdiction  of  the  Master  of  the  Bolls  ari/^gff 
the  Court  of  Chancery,  and  does  not  ^^'lif^'J^'fi 
character  as  Master  of  the  Bolls.  His  jBitfttf'MFj 
guardian  of  the  roll  of  attorneys  was  not  afidM*  jjjjg 
is  his  position  affected  by  44  ft  45  Vict.  o.  ttt  W 
Act  preserves,  by  section  2,  the  duties  of  thslM**^ 
the  Bells  excepting  those  as  a  Judge  of  the  "'^ 
of  Justice.  In  my  opinion,  therefore,  his  ji 
his  official  capacity  is  still  extant.  Seotion  t  < 
44  ft  45  Vict.  c.  68  assumes  that  he  had  dslta 
than  those  as  a  Judge  of  the  High  Court  o( 
is  idle  to  say  that  those  were  solely  his  duties  u 
the  Becord  Office.  Those  other  duties  were  '' 
diction  over  attorneys.  In  my  opinion  that  ]< 
is  still  vested  in  him,  and  he  still  can  order  tb 
of  a  bill  of  costs  where  the  business  has  been 
tentious.  It  is  true  that  he  has  no  longer  a 
but  the  duties  formerly  performed  by  his 
delegated  to  the  principal  registrar  of  tbe 
Division.  Therefore,  whether  I  am  right  or 
Jurisdiction  will  be  exercised  by  the  same  pei 
the  same  way.  But  I  am  of  opinion  that  the 
Act  was  never  intended  to  transfer  any  J 
any  office  then  remaining  in  existenoe  to  as 
There  is  absolutely  no  instance  of  such  a 
I  agree,  therefore,  with  the  court  below,  that  »]< 
the  High  Court  has  no  power  to  order  delifeiy 
bill,  and  I  think  that  Field,  J^  and  the  Dlriiioiial^ 
were  right  in  rejecting  the  Jurisdiction.  In  of  " 
this  appeal  should  be  dismissed. 

Frt,  L.J.,  read  the  Judgment  of  Lorn,  I»^'* 
himself  :— 

In  this  case  persons  alleging  themselves  to  be 
of  Mr.  Pollard,  a  solicitor,  hare  taken  out  a  somi 
the  Queen's  Bench  Divinon  for  delivery  by  bbn 
bill  of  costs  in  respect  of  bnsiness  alleged  to  bai* 
doue  for  them,  of  which  no  part  was  transaoted  if 
court  of  law  or  of  equity.    The  Divisional  Oooi^ 
rejected  the  application,  on  the  ground  of  the 
Jurisdiction.  . 

The  application  is  made  under  the  prorisioniol 
87th  section  of  the  statute  6  ft  7  Vict.  o.  73.  By 
section,  on  the  delivery  of  a  bill  of  costs,  po«^ 
given  to  the  Lord  Chancellor  and  the  Master jl 
Bolls  to  refer  the  bill  to  taxation  in  casetbebii 


charged  for,  or  any  part  of  it,  had  been  (1)  traaiaa 
the  High  Court  of  Chancery  or  in  any  other  eoi 
equity,  or  (2)  in  bankruptcy,  or  (8)  in  lunsfly,  o* 
caso  no  part  of  such  business  had  been  tMOsaotsd  <> 
court,  which  is  the  case  of  the  Uli  now  in  q«KM 
similar  power  was  given  to  the  oommoa  law  «im 
Westminster  and  the  Court  of  Fleas  at  Doibsa, « 
Judge  of  either  of  them,  to  refer  WUs  nlitt«  "  ^ 
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MitaoiMted  in  aoy  other  oonrti — i.e.,  oonrts  not  of 
flgntj,  bankniptey,  or  lunacy.  The  enactment  went  on 
lijniida  that  the  ooort  or  judge  making  anch  refer- 
ee aiglit  Kttrain  the  solicitor  from  suing  pending  the 
gBaee;  and,  further  (and  this  is  the  portion  of  the 
"d  invoked  by  the  present  applioation],  it  ga^e 
Mid  leepeotlTe  oonxte  and  judges,"  in  the  same 
i&  whieh  they  were  respeotiTdy  authoriaed  to 
I  bin  delirersd,  power  to  make  an  order  on  the 
or  attom^  for  deUTery  of  his  bill*  This 
HI  only  an  enlargement  of  a  jurisdiction  OTcr 
wiuoh  existed  preriously,  and  certainly  was 
bj  the  High  Court  of  Chancery  over  solioi- 
!  tn)iAi,]ike  attorneys,  were  officers  of  the  court.  In 
I  fttflfUn  tile  powers  thus  given  by  statute  were  given 
to  tte  lad  Chancellor  and  Master  of  the  Rolls  as 
)4p;  Ae  olaiise  vested  in  them  judicial  powers— e.^., 
^Jtihg  orders  and  restraining  aotions,  and  any 
MitftiiMeoideKi  would  have  been  a  contempt  of 
Wittedaiise  vested  in  them  judicial  diseretions — 
%iiii8pectof  the  diaoretions  and  conditions  with 
iliaUeet  to  which  taxation  was  to  be  directed  after  a 
I II  hd  been  deliwered    for   more    than    a    month. 

ENTi  in  the  very  words  giving  the  powers  of 
^bg  actions,  i>t  impcslDg  conditions  on  taxation 
>  Mtth,  and  o£  ordering  the  delivery  of  a  solicit 
■'^tffl,  lis  Lord  Ohancellor  and  the  Master  of  the 
Mivi iuhided  in.  the  general  words  *' courts  and 
PV^i**  Idai  undeir  the  description  of  judges  they 
'5?^*jyof  these  powers. 
^JnWkm  thus  vested  in  the  Lord  Chancellor 
^Jfatar  of  the  Bolls  was,  before  the  passing  of 
Mitan  Act,  exercised  in  this  way  :~Oiders 
tta  notion  in  question  were  divided  into  two 
^  orders  of  course,  where  there  was  no 
nd  no  special  circumstances  requiring  the 
^  a  judicial  mind ;  and,  secondly,  orders  not 
\  M  vhere  there  was  some  matter  in  dispute 
"pedal  circumatance  that  demanded  attention. 
^  ooone  were  made  on  petitions  of  course  by 
~^'  r  ef  the  Master  of  the  Bolls.  Special  orders 
by  the  Maater  of  the  Bolls  or  any  of  the 
Ueis  (who,  by  their  appointment,  were 
^  SHiBt  the  Lord  Chancellor  in  the  discharge 
jndidsl  duties)  on  summons  in  chambers :  2 
•  Pnotloe,  1734,  5th  ed. ;  In  re  Inderwick,  32 

Ml. 

natters  stood  at  the  passing  of  the  Judicature 

3*    By  the  16tb  section  of  that  Act  there  was 

to  and  vested  in  the  High  Court  the  juris- 

^  vested  in  or  capable  of  being  exercised  by 

~^  o(  Chancery  as  a  court  of  eqidty,  including 

given  to  the  Court  of  Chancery,  or  to  any 

^  that  court  by  statute.    The  jurisdiction  and 

«»iferred  by  the  statute  6  &  7  Vict,  on  the  Lord 

"    and  the  Master  of  the  Bolls  are,  we  think, 

1  by  these  words  ;  and,  consequently,  we 

that  the  power  of  ordering  the  delivery  of 

hoaineos  done  in  the  Court  of  Chancery  or  not 

any  oonrt  was  taken  out  of  the  Lord  Chancellor 

Haater  of  the  Bolls  as  judges  of  the  late  Court 

ny,  and  was  vested  in  the  High  Court,  and  in 

I  Chancellor  and  the  Master  of  the  Bolls  as 

o(  that  court. 

^  *««  not  so  vested  in  the  High  Court,  the  judges 

^^^n^ety  Division  would  have  no  power  to  make 

va  taction  of  bills   for  business  done  in  the 

Tpiviaion  or  done  out  of  court,  and  the  orders 

Bad  which  haye  been  made  daily  are  ultra 

>  matters  stood  till  the  passing  of  the  statute  of 

» UQder  whieh  the  Master  of  the  BoUs  ceased  to  be 

Baber  of  the  High  Court,  and,  consequently,  lost 

^Ver  he  had    previously    possessed    of    making 

l«tei  of  the  High  Court,  iaoluding  the  power 


lOoQlt  I 


raaioni 


of  making  such  orders  under  the  Solicitors  Act.  The 
24th  section  of  the  Act  of  1881  saved  to  him  the 
disciplinary  powers  over  solicitors  which  he  possessed 
in  common  with  the  chiefs  of  the  common  law 
divisions,  but  contained  no  saving  of  the  power  to  refer 
to  taxation  or  to  direct  delivery  of  bills  of  costs. 

Under  the  provisions  of  ord.  62,  t.  18,  the  duties 
which  were  performed  by  the  secretary  of  the  Master  of 
the  Bolls  when  he  was  a  judge  of  the  High  Court  in 
making  orders  of  course  under  the  Solicitors  Act  are 
now  vested  in  the  registrar  of  the  Chancery  Division* 
The  order  sought  in  the  present  case,  involving  a  ques- 
tion in  diipnte-^namely,  the  retahier  by  the  applicants 
— could  not  have  been  properiy  made  by  the  registrar 
of  that  division. 

For  the  reasons  given  we  are  not  able  to  agree  with 
the  conclusions  of  the  Divisional  Court,  that  the  original 
power  to  order  the  delivery  of  a  solidtor's  bill  is  still 
vested  in  the  Master  of  the  Bolls ;  on  the  contrary,  we 
are  of  opinion  that  it  has  been  transferred  to  the  High 
Court,  and  may  be  exercised  by  any  judge  of  that 
court. 

But  though  we  hold  that  the  master  and  judge  of 
the  Queen's  Bench  Division  had  jurisdiction  to  make 
the  order,  we  are  of  opinion  that  the  application  was 
irregular.  Under  section  34,  sub-section  2,  of  the  Judica- 
ture Aoty  1873,  the  business  to  be  done  under  the  Soli- 
citors Act,  so  far  as  it  had  previously  been  exercised  by 
the  Court  of  Chancery,  was  assigned  to  the  Chancery 
Division  as  a  matter  under  an  Act  of  Parliament  by 
which  exclusive  jurisdiction  in  respect  of  the  matter 
had  been  given  to  the  Court  of  Chanoery  or  the  judge 
thereof. 

The  applicants  were,  therefore,  irregular  in  their 
application,  and,  considering  the  well-faiown  practice 
of  applying  for  orders  of  this  description  to  the  judges 
of  the  Chanoery  Division,  we  think  their  conduct  in 
applying  to  the  master  of  the  Queen's  Bench  Diviaion 
blameworthy. 

Under  these  circumstances  we  think  that  the  proper 
course  vrill  be  to  allow  the  applicants  to  obtain  the  leave 
of  the  President  of  the  Chancery  Division  within  fourteen 
days  from  to-day  to  transfer  the  matter  to  the  Chancery 
Division. 

As  the  appellants  have  applied  to  the  wrong  division, 
we  think  that,  notwithstanding  the  modified  order 
which  we  give  them,  they  ought  to  pay  the  costs  of 
this  appeal. 

Order  aooordingly. 

Solicitors  for  the  appellants,  iSKevena,  Bawfftet  ds 
Bteoma. 

Solidtox  for  the  respondent,  8.  Ji»  PoUard. 


From  Q.  B.  piv.  Feb.  9,  10,  23. 

Besye  v.  BsBBiDex.  (a.) 

Agreement  for  pureha9e  of  lease'^Oonatrudive  notice  of 
contents  of  lea»e — Oneroue  covenarUSt 

Upon  an  agreement  to  purehaae  a  leaee,  the  purchaeer 
ha$  conetructive  notice  of  t?ie  eovenante  of  the  lease  only 
when  he  hoe  a  fair  opportunity  of  aecertaining  what 
those  covenants  are. 

Hyde  v.  Warden,  26  W.  B.  201,  3  Ex,  D.  l^^fdOowed. 

Appeal  from  the  decision  of  Stephen,  J. 

The  action  was  brought  to  recover  £100  as  liquidated 
damages  for  non-performance  of  an  agreement,  dated 
the    13th  of  August,   1886,  for  the  purchase  by  the 

(a.)  Beported  by  Spingbb  L.  'Esxuuxd^  Esq.,  Banister^ 
at-Law« 
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defeochtnt  from  the  pteintfff  of  a  leaaehold  hocue,  by 
whioh  agMememt  tk0  plainticff  nndeitook  to  make  oat  li 
title  to  the  houae  as  leaaehold.  The  defendant  refused 
to  complete  the  puchase,  on  the  ground  that  the  lease 
contaiiMd  oertaia  oneioas  oovenaats  whioh  waie  not 
xuual  oorenantB.  The  plaintiff  oontended  that  the 
defendant,  having  notioe  that  the  property  was  leaee- 
hoMk  siust  be  taken  to  ha^  notice  of  aB  the  eoTenakts 
in  the  leaae. 

The  plaitttlff,  at  the  date  of  tiie  agreement  of  the  18th 
of  Augasty  1886^  had  an  equitable  right  to  demand  the 
granting  of  a  lease  by  the  freeholder,  but  the  lease  had 
not,  in  faot,  been  granted.  The  defendant  had  no 
opportunity  of  inspecting  the  agreement  under  which 
the  plaintiff  was  entitled  to  call  for  a  lease^  nor  of  ascer- 
taining the  provisions  of  that  agreement. 

At  tiie  trial  of  the  action  before  Stephen,  J.,  without 
a  yaoff  the  leaned  jtidge  held  that  the  defendant  must 
be  taken  to  have  notice  of  all  the  covenants  of  the 
lease,  but  gave  judgment  for  the  defendant,  on  the 
ground  that  the  plaintiff  had,  at  the  time  for  compleOon 
of  the  agreement  with  the  defendant,  only  an  equitable 
interest,  and  thereforo  had  not  that  which  he  had  con- 
tracted to  sell. 

The  plaintiff  appealed. 

GuUyi^  Q.C.^  and  JET.  A.  Farman,  for  the^  appellant. 
—The  purohaser  of  leasehold  proper^  had  constructive 
notioe  of  the  contents  of  the  lease  :  Orotvenor  v,  G^esn, 
7  W.  B.  140.  Ii^  that  case  Wood>  V.C,  e^ressly  dis- 
tinguished a  contract  to  purchase  leasehold  from  a  con- 
tract to  take  an  underlease.  This  case  could  not  be 
questioned  but  for  the  deoision  in  Hyde  v.  Warden^  26 
W.  B.  201,  3  Ex.  D.  72,  in  which  case  Orowenar  v. 
Qreen  is  dted  with  approvsl. 

They  also  cited  MarUn  v.  Cotter,  3  Jo.  &  Lat»  496 ; 
JSaU  V.  Smdth,  14  Yes.  426  ;  Pope  v.  Garland,  4  Y.  &  0. 
394 ;  WaUer  v.  Maunde,  1  Jac  &  W.  181 ;  Cower  v. 
CoUinge,  8  M.  d:  E.  28%. 

B.  0.  B.  Lane,  for  the  defendant. — ^The  person  w)io  con-^ 
tracts  to  take  an  underlease  has  constructive  notice  of 
the  contents  of  the  original  lease  only  when  he'  has  had 
a  fair  opportunity  of  ascertaining  what  they  were,  ffyde 
V.  fFarden  ;  the  reason  being  that  restrictive  covenants 
diminish  the  value  of  that  which  the  under-lessee  has 
contracted  to  take.  The  same  reasonhig  applies  to  the 
case  of  an  assignment  of  a  lease. 

,  Other  points  wero  raised  in  the  argument  whioh  do  not 
call  for  a  report 

Cur.  adv.  vtdt. 

The  judgment  of  the  Ooubt  (Lord  Eshib,  M.B.,  and 
Frt  and  Lorss,  L.JJ.)  was  delivered  by 

Fkt,  L.  J. — The  plaintiff  in  the  present  action  had,  on 
the  11th  of  Maroh,  1886,  entered  into  an  agreement 
with  Mr.  Boupell,  the  owner  of  a  building  estate  in 
Kent,  under  which  he  was  entitled  to  leases  of  certain 
plots  of  land  when  houses  wero  built  thereon. 

On  the  18th  of  August,  1886,  the  plaintiff  and  defend- 
ant eigned  two  documents  which  constitute  an  agree- 
ment between  them.  It  was  at  one  time  suggested  by 
the  defendant  that  these  doouments  did  not  ^Usdose  all 
the  necessary  terms  of  a  contract,  and  that  they  did  not 
satisfy  the  Statute  of  Frauds.  These  objections  wero 
very  properly  abandoned  by  the  defendant,  and  there- 
fore require  no  further  notice  from  us. 

By  this  agreement  of  the  ISth  of  August  the  plaintiff 
Beeve  agreed  to  sell,  and  the  defendant  Berridge  agreed 
to  purchase  for  £61$,  a  house  which  had  been  built  on 
one  of  the  plot»of  land  for  the  residue  then  unexpired 
of  a  term  of  about  eighty  and  a  half  years  from  the 
29thof  September,  1886,  at  a  ground-ront  mentioned. 
The  vendor  agroed  to  make  out  a  title  to  the  property  as 
leafoholdy  •  deposit  of  £90  was  paid,  and  by  the  agree- 
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ment  the  vendor  agreed,  oh  payment  on  the  S9th  oi 
September  then  next,  to  execute  an  assignment  t»  At 
purohaser,  and  ft  was  stipulated  that  if  dihef  pi^f 
rofused  to  perform  the  agrisment  on  bis  ptrthe  dosU 
payto  the  other  of  them  who  should  be  williDg  to  eon- 
plete  the  sum  of  £100,  exclusive  of  the  deposit;  abdikirt 
further  provided  that  on  completion  the  ponhntf 
should  enter  into  tiie  usual  covenants  to  indemafff  tft 
vendor  against  the  rent  and  covenants  of  the  origh^ 
lease. 

The  defendanti  on  the  89th  of  September,  lefoNlJ 
complete,  and  the  vendor,  the  plaintiff,  has  ssed  P 
for  the  £100,  the  stipulated  payment  for  defial^ 
£50  received  on  aooount  of  the  purchase-mooej  is  aiv 
tion  to  the  original  deposit  of  £20. 

The  defendant  has  not  only  defended,  tut  hai  If 
counter-claim  asserted  that  he  is  entiaed  to  thellOM* 
the  ground  that  tt  is  the  plaintiff  who  has  reaSfriM- 
to  perform  the  oontraot,  and  to  the  £70  tkeadjfdHt 
account  of  the  purohase-money. 

The  learned  ^dge  who  tried  the  ease  has  ghwlay 
ment  for  the  defendant  on  both  claim  aicuMf 
claim.    From  this  the  plaintiff  has  appealed 

Two  points  were  argued  beforo  Stephefl,l.|niijj 
beforo  us.    The  plaintiff  asserted  that  he  wdii^f 
willing  to  complete  on  the  29th  of  Septemb8)lB< 
named  for  oompleifon.    The  defendiant  deslei  tf^ 
oontended,  first,  that  the  plaintiff  could  not 
such  a  title  as  he  was  by  law  bound  to  do  bjnH 
the  existence  of  onerous  covenants  in  the  IflWi 
secondly,  that  the  plaintiff  had  not,  at  ihe  time 
completion,  any  lease  vested  in  him  tvhieh  lie 
convey,  and  that  the  equitable  interest,  whid 
possessed  on  the  29th  of  September,  would  net 
his  right  to  enforce  payment  from  the  defeadsat 
learned  judge  decided  for  the  plaintiff  on  tla^ 
these  oontexSions,  and  against  him  on  the  secosA 

The  first  point  arises  in  this  way.    The  vd" 
under  his  building  agreement,  to  take  the  le«a 
to  certain  onerous  covenants,  suoh  as  one  agaivA' 
ing  on  certain  trades,  whidi  are  admitted  not  to  ti 
or  ordinary  covenants  ;  the  vendor,  therefort»  pi 
to  assign  to  the  purohaser  »  lease  l&us  burthceeft 
this  the  purohaser  objected,  and  said  that  hewn 
to  a  lease  subject  only  to  the  ordinary  oorenaiA 
this  tiie  vendor  roplied  that  the  terms  of  the  ' 
itself  disclosed  the  faot  that  the  property  was  1 
and  that  the  purohaser  must  be  taken  to  have  had 
of  the  lease,  and  of  all  its  contents,  and  oooaaq 
that  be  is  precluded  from  now  raising  any  ob]i 
based  on  the  existence  of  anything  in  the  lease.  R 
plain  from  the  facts  of  this  case  that  the  lease  v* 
fact  not  in  existence  at  the  date  of  the  oontiaot,  w 

agreement  between  the  vendor  and  Mr.  Boupell  ^« 

in  faot  shown  to  the  purohaser,  and  HbtA  no  opfoM 
was  offered  to  the  purohaser  of  inspectfaig  ^^ 
ment  or  learning  any  particulars  with  nlatioa  to  iti4 
tents.  The  question,  therofore,  is  how  fftr  the  i 
notioe  of  ^  the  lease  in  the  contract,  witiiout  any  od 
tunity  of  inspecting  it,  or  the  agreement  tfu  «J| 
affects  the  purohaser  with  notice  of  all  tftie  o^^ 
the  agreement.  This  question  appears  to  ui  * 
really  covered  by  the  authority  of  the  cass  of  ^ 
Warden.  In  that  case  the  question  arose  «» 
taking  possession  of  property  agreed  to  be  under'] 
with  notioe  of  the  existence  of  the  lease,  was  a  «i 
all  objections  based  on  the  terms  of  the  lease, 
question,  therefore,  so  far  as  regards  the  qi 
notice,  was  the 
was  pressed 

of  its  contents,  and  on  the  authority 
including  Coaer  v.  OoUinge,  the  court  rqjectedtts 
ment  and  said,  "We  think  it  may  be  oonsldB 
settled  that  the  principle  of  that  case  can  <«^^^. 
whero  (as  indeed  was  ik^  case  I&  Ommt  ▼•  tlWHwr^ 


the  same  as  in  the  present  case^  snd  the  c 
I  to  decide  that  notice  of  the  leaee  wis  rt 
ents.  and  on  the  authority  of  various  ol 
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High  Coukt. 

dafenaant  Mi  •  faiv  opiiortaaily  of  aaoertaining:  for 
bimMlf  the  provmona  of  tha  oiigfaial  leaso"  :  see  Groi- 
vtnot  T.  Qrtm  ;  Smith  ▼•  Cofnm^  7  Haie,  185. 

It  waa  argved  before  ua  that  the  qvieatioii  in  Eyde  ▼. 
XFordm  aroee  o»  a  oratiaot  for  a  anb-leaae^  wbilat  in 
the  pnaent  isataaoe  the  qnefltioD  arlaea  frith  relation  to 
a  eoBtraet  for  the  aBsignment  of  a  leaae.  Bat  we  are 
dE  ofkinlon  that  there  is  no  snbstanoe  in  auoh  a  dlstino- 
tktt,  because  in  both  oaeee  alike  the  pnrohaaer  most 
hnow  that  his  vendor  can  emifor  on  him  no  interest 
eocept  one»  subject  to  the  ooren^Ats  contained  in  th* 
Ittaae*  audi  the  efeet  of  nodce  must,  therefore,  be  alike 
in  both  eaaes. 

Oritloisms  on  the  case  of  Byd^  t.  Wardm  vere  also 
addraaed  to  na,  and.  In  particular^  we  weve  asked  to 
l^okl  it  inconsisteDt  wtt  the  caae  of  Qrowemr  t.  QteBn, 
before  Lord  Hatherley  when  Yice-Ohaneellor.  But  in 
thia  cowt  we  «m  bound  by  the  (athority  of  Syde^  t. 
Warden^  and  we  cannot  but  obeerre  that  there  is  great 
practical  oo»?enlflOQoe  in  lequixing  the  veiidor  who  knows 
bia  own  title  to  diselose  all  that  is  naoessazy  to  protect 
l^hnaelf  rather  than  in  reQuiring  the  purchaser  to  de- 
mand an  inspection  of  the  owner's  title-deed  before 
entering  into  a  emtiaet^  a  demand  which  the  owners 
of  property  would  in  some  caaea  be  nnwilUng  to  eon- 
cede^  and  which  ia  not,  in  our  opinion,  in  accordance 
with  the  usual  course  of  busiueai  in  sales  Iqr  private 
Qontraot. 

.  Tlpon  this  point,  therefore,  we  ava  not  able  to  concur 
with  Stsphen,  J.»  and  we  regret  that  the  case  of  Hyde 
V.  Fofifen  was  not  dted  to  him. 

Tfae  conolusion  at  which  we  have  anived  on  this  point 
is  snlBoient  to  support  the  Judgment  of  the  coozt  be- 
low, and  it  is  therefore  nnueoessary  to  enter  upon  the 
l&quiry  as  to  the  other  obje«tlon«  to  the  vendor's  title, 
on  which  Stephen,  J.,  decided  in  favour  of  the  pur- 
ebaeer.  It  was  not  argued  that,  if  the  plaintiff  waa 
really  in  default  in  perfoimance  of  the  contract  on  his 
part,  the  £100  could  not  be  recovered.  The  appeal 
therefore  faOs,  and  must  be  dismissed,  with  oosts. 

Appeal  dismissed. 

Solicitor  lor  the  plaintiff  E.  Tdlfourd  HuyksB. 

Solldton  for  the  defendants,  ff.  H.  Mason  A  8<m. 


Feb.  15. 


Div.l 
Korth,  J.  \ 

In  re  Bxabd. 
SiKPSoir  9.  Bbaxd.  i<hy 

Wm-^Condrueiion'-'Parinership^**  Shares  right,  and 
interest  ^^  in  partnerahip  huiiness^DeU  due  from 
partnership  to  testator. 

A  testatoTj  who  carried  on  a  partmsrship  Jmsiness^ 
hsgmeathed  to  his  vrifs  a<2  his  persunol  estate  not  heingj 
pmrtnership  assets^  property,  and  effects^  and  bequeathed 
to  hU  son  aU  his  "share,  right,  etnd  interest''  in  the 
peminership  Imsiness,  in  trust  for  his  wife  for  life,  with 
rtmaimder  to  his  son  and  two  dauyhtsrsk  There  was  due 
imtke  testator  from  the  pofinership  a  debt  of  considerable 
amount,  on  whit^intered  was  paidf  in  aceordanee  with 
the  articles  of  partnership  and  subsequent  agreement 
between  the  pairtiwrs, 

MM.  that  the  debt  was  not  induded  in  ths  disposition 
oftks  issMor'sshesre,  Hght,  and  iKisnst  is^  tks  partner^ 

(o.)  Jteportad  I9  f.y^SuunuM^  Soq^  Bwiaterr«t-l4ir. 


s^tp  business,  but  passed  to  ths  widow  as  part  of  the 
testator's  personal  estate. 

Adjourned  summons. 

By  his  will  of  the  SSrd  of  December,  1878,  Barnes 
Beard,  of  Ck)ggeshall,  in  the  county  of  Essex,  after  be- 
queathing to  bis  wife  all  his  personal  estate,  not  being 
partnership  aseots,  property,  and  effects,  to  and  for  her 
own  absolute  use  and  benefit,  and  also  giving  her  certain 
freehold  property,  proceeded  as  follows:  '' I  direct  that 
as  soon  as  conTeoiently  can  be  after  my  decease  my 
executors  and  trustees  shall  cause  an  inventory,  account, 
\  and  valuation  to  be  made  and  taken  by  some  competent 
person  of  all  my  share  and  interest  of  and  in  the  reel  and 
personal  estate  and  effects  employed  by  me  and  my 
partnefi  William  Bright,  in  our  business  of  brewers, 
maltsters,  and  com  dealers,  which  shall  be  carried  on  by 
me  at  the  time  of  my  decease,  and  in  such  inventory, 
■  account,  ^nd  valuation  shall  be  included  my  shBre  and 
interest  in  all  ready  money  and  money  standing  to  the 
credit  of  the  partnership  at  our  bankers,  but  not  my  share 
of  the  goodwfil  of  the  said  businesses,  and  for  the  purpose 
of  aToiding  any  dispute  or  difference  as  to  what  shall  be 
i  considered  to  be  partnership  real  estate,  I  deotare  that  all 
>  the  real  estate  which  shall  have  been  conveyed  to  me 
and  my  said  partner,  either  as  co-partners,  Joint  tenants, 
or  tenants  in  common,  shall,  for  the  purposes  of  this  pro- 
vision, be  deemed  partnership  real  eetale,  I  give, .  devise, 
and  bequeath  to  my  son,  Fnmk  Beard,  dlthat  my  right, 
share,  anii  interest  of  and  in  the  goodwiU  of  the  btt«fttesses 
which  shall  be  carried  on  hy  me  in  conjunction  witli  my 
said  partnet,  William  Bright;  and  also  my  Aare;  right, 
and  interest  of  and  in  the  brewery  and  premises  in 
Stoneham-street,  Ghreat  Goggeshall,  afbresiiid,  and  all 
public-houses  and  other  real  estate  forming  part  of  the 
partnership  property,  and  also  all  debts,  chattels',  money, 
and  perRonal  estate  forming  part  of  the  assets  thereof  " 
upon  trust  to  carry  on  tht9  partnership  business  with  the 
surviving  partner  of  the  testator,  and  to  retain  out  of 
the  profits  the  yearly  sum  of  £150,  and  pay  the  residue  of 
the  profits  to  the  testator^s  widow  for  life,  and  after  her 
death  to  pay  one-third  part  of  the  amount  of  the  valua- 
tion of  the  testator's  share  in  the  partnership  business  to 
his  daughter,  Emily  Orompton,  and  one  other  third  part 
to  his  daughter,  Clara  Gr&n,  and  the  remaining  third 
part  to  his  son,  Frank  Beard. 

The  testator  died  on  the  26th  of  January,  1887,  being 
at  the  time  of  his  death  in  partnership  with  William 
Bright  In  the  business  of  brewers,  maltsters,  com  dealers, 
ifi  Great  Goggeshall,  under  articles  of  partaership  dated 
the  21st  of  October,  1856,  which  provided  that  the  stock 
in  trade  of  the  business,  with  the  sum  of  £722  78. 
advanced  by  the  partners  in  equal  proportton,  should 
form  the  capital  o(  the  partnerdilp,  and  also  by  clause 
20  '*ThAt  it  shall  be  Llwful  for  either  of  them,  the 
said  parties  hereto,  with  the  consent  in  writing  of  the 
other  of  them,  during  the  continuance  of  the  said  co- 
partnership to  advance  unto  and  bring  into  the  said  Joint 
stock  or  trade  any  sum  or  sums  of  money  for  better 
oarryiug  on  the  said  Joint  trade,  and  at  any  time  or 
times  afterwards  of  the  free  will  of  the  party  havlug  so 
brought  in  the  same,  and  giving  three  oalendhr  months 
notice  in  writing  in  that  behalf  to  the  other  of  them,  or 
entering  such  notice  in  the  oo-partnership  ledger,  to 
^thdraw  from  the  said  co-partnership  business  the  sum 
or  sums  of  money  so  advanced  by  him  or  any  part  there- 
of, and  if  either  of  them,  the  said  parties  hereto,  shall  so 
lend  or  advance  any  sum  or  sums  of  money,  the  same 
shall  be  Immediately  entered  in  the  said  co-partnership 
books  as  a  debt  owing  to  the  party  lending  or  advancing 
the  same,  who  shall  be  entitled  during  the  continuance 
thereof  in  the  co-partnership  business  to  interest  thereon 
at  or  after  the  rate  of  £5  per  centum  per  annum." 

There  waa  evidence  by  the  accountants  who  had  been 
employed  to  make  up  the  partnership  accounts  that  the 
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partners  did  not  acoarately  balance  their  books  until  the 
year  1881.  In  1884  the  partners  oame  to  an  agreement, 
and  eigned  an  aooonnt  aooording  to  which  the  capital  of 
the  partnership  was  to  be  taken  to  be  £5,000  contributed 
by  each  partner,  and  the  testator,  who  had  more  than 
that  amount  in  the  business,  was  treated  as  a  creditor  of 
the  partnership  to  the  amount  of  his  surplus  capital, 
which  was  regarded  as  a  debt  carrying  interest  under  the 
20th  clause  of  the  original  articles  of  partnership,  and 
the  other  partner,  Mr.  William  Bright,  who  had  less  than 
the  sum  of  £5,000  in  the 'business,  was  treated  as  a 
debtor  to  the  partnership  with  respect  to  the  deficiency* 
The  surplus  due  to  the  testator  at  the  time  of  his  death 
amounted  to  £3,866  Us.  lOd. 

By  a  memorandum  of  agreement  dated  the  21st  of 
December,  1878,  made  between  the  partners,  a  further 
condition  was  added  to  the  original  articles  of  partner* 
ship  for  the  purpose  of  enabling  eaoh  partner  to  l^queath 
his  share  in  the  partnership  business  to  his  son,  so  that 
the  son  should  be  received  as  partner  in  his  place. 

This  was  an  originating  summons  taken  out  by  the 
executors  for  the  determination  of  the  question  whether 
the  debt  of  £8,866  lis.  lOd.  passed  under  the  will  to  the 
testator's  widow  as  part  of  his  personal  estate,  or  to  his 
son,  Frank  Beard,  as  part  of  the  testator's  share,  right, 
and  interest  in  his  bnsinees. 

Bwinfm  Bady,  for  the  sommons,  stated  the  facts. 

Ooatm-Hardift  Q.O.,  and  0*  LffUeUon  Ohubh,  for  the 
widow  and  Frank  Beard,  son  of  the  testator.-^The  debt 
due  to  the  testator  from  the  partnership  bosinees  is  not 
included  in  the  disposition  of  that  business.  The  woid 
"debts"  only  inolnded  debts  due  to  the  partnership  ; 
and  the  words  "share,  right,  and  interest"  in  the 
partnership  bosinees  do  not  indicate  a  debt  dne  from 
that  business  to  the  testator.  That  debt,  therefore, 
passed  to  the  widow  as  part  of  the  testator's  personal 


Bveritt,  Q.O.,  and  F.  Thompwn,  for  the  testator's 
daughters.— The  debt  due  to  the  testator  from  the 
partnership  business  passed  under  the  disposition  of  all 
the  testator's  "  share,  right,  and  interest "  in  the  busi- 
ness. The  testator  had  a  lien  on  the  partnership  prop- 
erty for  that  debt,  which  is,  therefore,  included  in  his 
**  share,  right,  and  interest" 

They  referred  to  Earl  of  DundonM  ▼.  Moiiermanp 
17  W.  R.  5i8,  L.  B.  7  Eq.  504,  513  ;  Bevan  t.  The 
AUomey-General,  4  Gift.  361,  11  W.  R.  Oh.  Dig.  124  ; 
In  re  Autedl,  BuaieUy.  OheU,  80  W.  R.  454,  19  Oh.  D. 
432  ;  1  lindley  on  Partnership,  680,  689. 

Oomm^Bardy,  Q.O^  replied. 

North,  J.— The  question  in  this  case  is  a  diificnlt  one. 
I  do  not  feel  at  all  satisfied  what  answer  the  testator 
would  give  if  we  could  have  him  here  and  ask  what  he 
wished  to  be  done.  But  I  must  do  my  best  to  arrive  at 
the  meaning  of  the  words  he  has  used.  The  conclusion 
I  come  to  is  that  be  did  not  intend  this  debt  to  pass  to  the 
son  with  the  bnsinees  and  goodwill  as  a  trustee  for  himself 
and  the  daughters.  [His  lordship  read  the  words  of  the  gift 
as  set  out  above,  and  continued :— ]  The  word  '*  debts  " 
there  of  course  refers  to  debts  due  to  the  partnership,  and 
has  nothing  to  do  with  the  liabilities  of  the  partnership. 
The  facts  are  shortly  these :— [His  lordship  stated  the 
facts  and  then  read  the  20th  clause  of  the  original 
articles  of  partnership  as  set  out  above,  and  pro- 
ceeded:— ]  There  is  not  the  least  doubt  upon  that 
clause  in  the  articles  under  which  they  were  acting, 
when  in  1884  they  came  to  an  agreement  that  the 
capital  of  the  partnership  was  then  to  be  taken  at 
£5,000  each,  that  the  surplus  over  £5,000  belonging 
to  the  testator  in  the  partnership  at  the  time  was 
treated  as  a  debt  due  to  that  partner.  The 
debt  waa  aUghtlj  dlflmnt  «t  Us  dMth»  bat  that  la 


ImmateriaL  The  question  is  whether  the  smoont  (hi 
was  due  to  him  at  his  death  as  a  creditor  of  the  ptrtM 
ship,  and  for  which  the  partnership  was  indsMed  \ 
him,  passed  by  the  disposition  which  I  have  read  df  U 
share  and  interest  in  the  partnership  assets.  It  would  hsi 
taken  very  few  words  one  way  or  another  to  tarn  the  Md 
and  make  it  perfectly  dear  either  that  it  wss  intendidt 
pass  or  that  it  was  noL  But,  upon  the  whole,  I  «» 
to  the  conclusion  that  it  was  not.  First  of  sU,  I  do  si 
think  it  is  aocnrate  to  describe  a  debt  dne  to  the  putai 
from  the  firm  as  a  part  of  his  share  and  ioteiNt  is  tt 
partnership  assets.  The  words  "  share  and  Intmrt' 
seem  to  me  to  be  more  addressed  to  hii  shin  li 
interest  in  something  lees  than  the  whole,  the  oil 
share  and  interest  in  which  wonld  be  in  Us  oo-parisM 
and  not  to  refer  to  a  debt  dne  from  the  pniuaUfi 
consiBting  of  the  two,  to  him  as  an  outrid«^-oofc« 
outsider  in  one  sense,  no  doubt  because  he  eooJd  Ml 


compete  with  other  outside  creditors  of  the  pntw* 
ship,  but  as  between  the  partners  on  tfaeoDsMai 
the  creditors  on  the  other.    The  testator  wicmI^ 


tor,  and   not  a  partner,  with   respect  to  IM  M( 
and  his  interest  as  a  partner  in  the  assetoflf  tkp^ 
nershlp  and  the  interest  of  the  other  pstt—b^^ 
assets  of  the  partnership  coold  only  be  W^ 
after  all  the  liabiUties  to  other  parties  hsd  baiMi 
away,  including  liabOities  to  himself  as  well«bii4 
other  creditor  of  the  partnership.    The  woidi,  **} 
and  interest  in  the  piurtnershlp,*'  seem  to  ne  tddMij 
therefore,  to  their  share  and  interest  in  the  eifltf  W 
proceeds  remaining  after  the  liabilities  of  the  pM^ 
ship  are  cleared  off. 

How,  it  is  said  tiiat  tiie  testator  had  a  Ha* 
partnership  assets  for  this  debt.  In  one  seaae,  nif 
general  sense,  he  had,  but  ia  the  strict  semerf 
do  not  think  he  had.  His  interest  in  the  S8«i« 
hare  the  shares  ascertained  ;  and,  for  that  purH^ 
debt  paid  off.  In  that  sense  ids  right  wss  ter 
assets  reaHsed  so  far  as  necessary  for  the 
the  liabilities  satisfied  and  the  surplus 
nothing  more  than  that.  Although  it  is  oonvei 
describe  it  as  a  lien,  in  my  opinion  it  is  mislaeM' 
has  been  used  In  a  misleading  way  in  azguM^< 
upon  the  footing  that  it  was  a  lien  pure  and  airnpla 
my  opinion  it  is  not  strictly  a  lien,  although  as ' 
L.J.,  in  his  work  makes  use  of  the  word  it 
described  as  a  sort  of  equitable  lien  ;  and  be  doei 
wards  use  the  word  *'llen"  as  ahortly  to  deeoribe 
interest.  His  words,  therefore,  if  th^  an  r^ 
ftxamined,  do  not  seem  to  me  to  apply  to  a  deht 
a  partner  from  the  partnership.  Further,  there  M 
important  matter  for  condderatfon  that  leadi  ne  t 
oondnaion  that  there  is  no  disposition  of  the  di 
favour  of  the  persons  for  whom  the  partnei^i  ih*U 
interest  is  given.  There  is  no  disposition  in  their  n 
of  the  interest  upon  this  debt,  which  ie  pajaUsi  ¥ 
all  question,  by  tiie  partnership  to  somebody.  I  ^ 
think  it  was  out  of  the  testator's  contemplation,  be 
the  last  condition  of  the  articles  had  been  oettlsd  od1| 
days  before  the  date  of  his  will,  and  his  wiU  wai  i 
with  reference  to  the  power  expressly  giM  ^ 
appendix  to  the  articles  of  giving  the  devisee  ortM 
of  the  deviMC  the  interest  in  the  partnership,  whiBS 
to  be  continued  as  a  going  concern.  He  bad,  therfl 
the  matter  fully  befbre  him,  and  I  cannot  beUsrett 
he  intended  that  the  debt  dne  to  him  from  thtpv 
ship  should  be  part  of  what  was  disposed  of  Iqr  «i 
trust  in  the  son  for  his  widow  and  cfalldrsn  that  be  « 
have  omitted  altogether  to  make  any  proviiion  ni 
appHoationln  the  same  way  of  the  interest  wW 
payable  by  the  partnership  in  respect  of  thst  debi 
is  dear  that  that  Interest  would  have  to  be  est  i|lP«v 
the  partners  and  paid  before  any  net  proflte  wi 
could  be  got  at  alL  The  widow  was  to  ^^ 
galas  maAvtfMh  alam  tlMil^Jm^M  th»^ 
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pttiner  would  take  hit  i hare  in  tha  nat  gaina  and  proflta. 
Bat  the  intenat  woold  haya  to  be  dedaeted  and  paid 
flrat  before  tboae  net  gaina  and  pioflta  woold  be  arriTed 
at.  Under  theae  dnmmstanoea,  I  eome  to  the  oondnaion 
tbat  the  £8,866  II0.  lOd.  la  not  indudad  in  the  di8> 
poeition  of  the  bnaineia,  bat  pawed  to  the  widow  as  part 
of  the  teatatoi^a  penonaL  eetate. 

Solidton,  Beaumoni,  Son,  ^  Jiigdin;  Warbt^on  dt 
IkPtmla. 


FuBBiflB  V.  Fhxail  (a.) 

WiU  —  OanOrueiion  —  Supplying    blank  —  Name    of 
annvMani. 

A  tukOor.  afUr  giving  Ugaeie$  to  Mary  WyaU,  MaU 
ihtw  WyaU,  Frederick  Wyatt,  Louiea  AtweU  {oaUed 
WyiaU\  Maria  Weir,  and  Emiiy  De  Vere^  prooeeded  : 
"  1  give  and  bequeaih  to  ,  daughter  (jf  . 

holding  eome  eitwUion  about  the  church  ,  the 

Mmi  0/  fifty  pounde  annuaUy  during  the  cowHnuanee  of 
her  natural  life,  and  1  direct  my  trusteee  or  trueteefor 
the  time  being  to  pay  to  the  $aid  tJie  eaid 

annidty  of  fifty  pounde,  •  •  .  oncf  thie  receipt  of 
the  taid  ehdll  be  euffleient  diecha/rgt  to  my 

trurieeeortruekefw  the  time  being;  andfromthe  deceaee 

SftkeeM  I  direet,'' iko.    And  the  teetator 

ireeted  thai,  "in  caie  any  one  of  my  eaid  legateee,  Mary 
Wyattf  Frtderidc  WyaU,  MaUhew  WyaU,  Louiea  Atwdl 
(caned  Wyatt),  Maria  Weir,  Emily  De  Vere,  or  Marian 
Eiliottf'^  ehould  become  bafJerupt,  Jtc,  her  or  hie  legacy 
ehould  determine,  and  that  t?ie  trueteee  or  truetee  should 
pay  to  her  or  him,  "if  in  the  eaee  of  Mary  Wyatt, 
Matthew  Wyatt,  and  Frederick  Wyatt,  the  $um  of  forty 
ehiUinge  a  week^"  and  '*  if  in  the  oaee  of  Maria  Weir 
and  Emily  De  Vere,  the  eum  of  thirty  ehillinge  a  week,*' 
and  **  if  in  the  caee  of  Marian  ElUctt,  the  eum  of  fifteen 
BhilUnae  a  week:* 

Held,  on  an  originating  ewmmone  by  Marian  Furniee 
{formerly  Marian  BUiott)f  eupported  bv  an  affidaHt 
by  her  to  the  effort  that  ehe  wae  the  daughter  of  Jamee 
EUiatt,  beadle  of  the  parieh  church  at  Epeom,  and  that 
the  teetator  wae  acquainted  with  her,  that  ehe  wae  entitled 
to  the  annuity  of  fifty  pounde  given  by  the  wiU. 

Adjonmed  aammons. 

Stt  Matthew  Wjatt»  by  hia  will,  dated  the  S8th  day 
of  June,  1862^  after  giving  legadea  to  mixj  Wyatt, 
Matthew  Wyatt,  Fredeiiok  Wyatt»  Looisa  AtweU 
(called  WyaU)»  Maria  Weir,  and  Emily  De  Yefe,  pro- 
ceeded as  follows : — ''  I  gire  and  beqaeath  to  , 
danghter  of  ,  holding  some  situation  about 
the  ohnroh,  ,  the  sum  of  £50  annually 
during  the  oontinuance  of  her  natural  life ;  and  I  direct 
my  trustees  or  tmstee  for  tbe  time  being  to  pay  to  the 
aald  the  said  annuity  of  £50  by  eqaal 
quarterly  payments,  to  be  computed  from  the  quarter 
day  next  preceding  my  decease,  for  hsr  own  sole  use 
and  benefit,  free  from  the  control  of  any  husband  ontil 
she  shall  die  or  until  she  shall  become  a  bsukrupt  or 
inaolTent  debtor  within  the  meaning  of  any  Act  of 
Parliament  concerning  bankrupts  or  for  the  relief  of 
inaolTent  debtors,  or  shall  assign  or  incumber  the  same, 
or  any  part  thereof,  or  her  interest  therein,  or  until,  by 
her  own  act  or  operation  of  law  (except  the  case  of 
marriage),  the  said  annuity  gi?en  to  her  for  her  life 
woold  become  vested  in,  or  payable  to,  or  for  the  benefit 
of,  any  other  person  or  persons,  which  shall  first  happen 
(and  the  receipt  of  the  said  shall  be  suffl- 
oleot  discharge  to  my  trustees  or  trnstee  for  the  time 


(a.)  fifpoitad  by  J.  Tta/mtumt  Ssq.9  fiaBiatcv*at-Law. 


being),  and  from  the  decease  of  the  said 
I  direct  that  the  said  annui^  shall  merge  into,  and  form 
part  of,  my  general  eatate  and  income."  And,  after 
making  various  other  provisions,  the  testator  directed 
tbat,  "in  case  any  one  of  the  said  legatees,  Mary 
Wyatt,  Frederick  Wyatt,  Matthew  Wyatt,  Louisa 
AtweU  (called  Wyatt),  Maria  Weir,  Emily  de  Vere,  or 
Marian  Elliott"  should  become  a  bankrupt,  fto.,  the 
legacy  given  to  her  or  him  should  determine^  coid  that 
the  trustees  or  trustee  shoald  pay  to  her  or  him,  "  if  in 
the  case  of  Mary  Wyatt,  Matthew  Wyatt,  and  Frederick 
Wyatt,  the  sum  of  forty  shiUiugs  a  week,"  and  "it  in 
the  case  of  Maria  Weir  and  Emily  de  Vere,  the  sum  of 
thirty  sbilUngs  a  week,"  and  "  if  in  the  case  of  Maria 
EUiott,  the  sum  of  fifteen  shillings  a  week.*' 

The  teetator  died  on  the  19th  of  July,  1886,  and  his 
will  wae  proved  on  the  5th  of  January,  1887. 

The  probate  of  the  will  contained  the  blanks  as  sot 
out  above,  but  it  appeared  from  the  wiU  itself  that 
certain  words  had  been  originaUy  insetted  in  the  blanks, 
but  had  been  erased,  so  that  it  was  qnite  impossible  to 
see  what  the  words  were,  and  also  that  the  words, 
"  holding  some  situation  about  the  church,'*  had  been 
struck  through  with  a  pen,  but  remained  so  clearly 
readable  that  they  were  inserted  in  the  probate,  which 
was  granted  in  common  form  to  J.  B.  Fhear,  the  execu- 
tor and  sole  acting  trustee  of  the  wiU. 

This  was  an  originating  summons  taken  out  by  Marian 
Famiss,  wife  of  Tboaias  Furnisa,  and  who  was  formerly 
Marian  EQiott,  daughter  of  James  EUiott,  beadle  of  the* 
parish  church  of  Epsom,  Surrey,  asking  for  a  declaration 
that  she  was  the  person  for  whom  the  annuily  of  fifty 
pounds  was  intended,  and  that  she  was  entitled  to  suoh 
annuity  aoocidingly.  The  summons  was  supported  by 
an  affidavit  by  Marian  Fnmlss  proving  her  parentage 
and  marriage,  and  that  she  was  known  to  the  testator, 

fif.  L,  Druee^  for  the  suoimons.^*There  is  sufficient 
indication  in  the  wUl  that  the  annuity  was  given  to 
Marian  EUiott,  now  Marian  Famiss,  to  entitle  her  to  re* 
ceiveit 

He  referred  to  Price  ▼•  Page^  4  Ves.  680 ;  PhiU^  t. 
Barker,  2  W.  R.  110,  1  Sm.  &  O.  583  ;  Martine  v. 
Gardin^,  8  Sim.  73;  Turner  ?•  Hellard,  34  W.  B» 
420,  30  Ch.  D.  390. 

Comne-Hardy^  Q^O.^  esid  Dauney,  for  J.  B.  Phear.^* 
The  description  of  the  annuitant  is  not  sulBcient  to  en- 
title her  to  receive  the  annuity.  Martine  v.  Gardiner 
does  not  apply.  It  must  not  be  assumed  that  the  name 
Marian  ElUott  waa  ever  in  the  wiU. 

He  referred  to  Maeon  t.  Bateeon.  7  W.  B.  225,  26 
Baav.  404 ;  7  WiU.  4  &  1  Yict.  c.  26,  a.  21. 

KoBTH,  J.-^I  think  that  the  wUl  shows  with  reason- 
able clearness  what  was  intended.  [His  lordship  read 
section  21  of  7  WiXL  4  ft  1  Vict.  c.  26,  and  pro- 
ceeded : — "]  It  the  name  of  a  legatee  is  obliterated  so  as 
to  be  fllegible  the  legacy  cannot  take  effect,  and  the  wiU 
takes  effect  as  if  the  legacy  had  been  revoked.  The  re- 
salt  is  that  if  you  cannot  get  at  the  name  of  the  legatee 
it  haa  the  same  effect  as  if  the  wiU  was  revoked  aa  to  the 
legacy. 

In  the  present  caee  it  is  dear  what  is  meant  The 
words  of  the  will  show  that  a  female  was  intended,  and 
tbat  she  was  the  daughter  of  a  man  holding  some 
subordinate  position  in  ths  church,  for  it  is  not  likely 
that  an  incumbent  or  curate  woold  be  described  in  saoh 
a  manner.  This  is  negatiTe  evidence  to  esdade  any 
female  whose  father  doee  not  faU  within  the  description. 
The  af&davit  of  the  plaintiff  shows  that  she  was  the 
daughter  of  a  beadle,  and  that  she  was  a  person  with 
whom  the  testator  was  acquainted.  Then  the  danses  in 
the  latter  part  of  the  wiU  provide  that  In  case  of  the 
forfeiture  of  any  legacy  by  bankruptcy  or  otherwise,  the 
Isgitaa  is  to  icoelTe  a  weakly  son  of  moncyi  and  thftt  la 
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raob  case  Marian  BHiott^  who  is  ateted  to  tte  one  ^f  tha 
legateea  ondar  the  will,  la  to  leoai^e  tiia  aum  of  fif taen 
ahiUinga  a  week.  Jt  ia  aaggaatad  ttiat  the  name  of 
Marian  ElUolft  might  have  baen  ioaaBtad  piotriBioiially ; 
but  fhia  anggettion  wonld  make  the  will  a  *'0olemn 
faroe»"  aa  samteked  by  Lord  Esher,  M«B.y  bi  Turner  ¥. 
HeUard.  The  rabaeqnent  eianaeai  of  the  wllL  eonTivoe 
me  that  the  plaintiff  ia  entitled  to  tiie  annnttj. 

Boliciton,  FardeU  A  Da$hvfOod. 


Q.  B.  Di7.  (Lord  Ooleridg^,  CX.,  I  t^^^  ^ 

Pollock,  B.,  and  Hawkine,  J.)    f  imot.  3W. 

^OOB  9.    ChAUDLKB.   (o.) 

PofrliarMni  —  BegMrMan -^  Bcraugh  vote — NcHee  of 
thftdUon  —  NtgUd  of  siaMory  firm  —  RegUiraiHon 
Act,  1885  (48  Vid.  e.  15),  «.  18^  seheduU  8,  Form  J., 

Where  noUce  of  oljedUm  wis  given  to  a  voter  under 
the  Begiiiratton  Act,  1885,  hut  the  form  of  notioe  pro- 
vided  for  the  objector  in  the  eeheduU  of  the  acUd  Act  woe 
not  etridhf  complied  with  hv  him^  it  woe  held  that  the 
omisiion  wxa  a  disregard  of  a  suhsttintive  regulation, 
and  not  **  an  omission  of  an^  form  or  instruction " 
within  section  18  which  would  not  invalidate  (he  notice. 

Ome  itetod  hj  the  vefiolnf  baneiatetf  for  the  borough 
of  Batteiaea  and  Olaphaaa» 

"  Bvmond  Batehelor  objected  to  the  name  of  John 
Wood  being  retained  on  the  Glapham  ooenpien'  list  of 
Parliamentary  Totata  for  the  Parliamentaiy  borongh  of 
Battenea  and  Clapham.''  The  aaid  ol^eotor  aigned  hia 
notice  of  objection  thoa: — ''Baymond  Batehelor,  of 
684,  Wandaworth-road,  on  the  liat  of  Parliamentary 
^tera  for  the  Flarliamentaiy  borongh  of  Batteraea  and 
Olapham/'  Exception  was  taken  to  the  aaid  notfoe  of 
objection  on  the  gronnd  that  the  deacription  of  the 
objdetor  waa  Act  in  Hteral  compliance  with  Form  (I.), 
No.  S,  fitehednle  8,  to  48  Viet.  c.  15. 

The  following  facta  were  catabliahed  by  the  eti- 
dence : — ^The  borongh  of  Batteraea  ahd  Glapham  con- 
taina  two  distinct  pariahes  —  onei  the  pariah  of  St. 
Mary,  Batteraea,  and  the  other  the  pai^h  of  Olapham— 
uid  ia  diyid'ed  into  two  dlTiaiona — viz.,  the  Batteraea 
diTidon  of  the  aaid  borodgh  and  the  Olapham  di? iaion 
of  the  aaid  borongh— wl^ch  divlBiona  oonaiat  of  fourteen 
polling  diatricte,  Noa.  1,  8,  8,  4,  6,  and  6  oonatitnting 
the  Ifotteraea'  division,  aU  of  which  are  in  the  parish  of 
St.  Mary's,  Battersea ;  t^^  Koa.  7,  8,  9,  10*,  if,  12;  13, 
and  14  conatituting  the  01aphai|i  difisjon,  of  i|^ioh  Noa. 
7,  8,  9,  and  10  ai)a  in  the  pariah  of  St.  Mai^'a,  Batter- 
aea, and  Noa.  11«  I8>,  13t  and  14  are  in  tii^  pariah  of 
Olapham.  Baymond  Batohelor^a  name  appeared  on  the 
OQpopiera'  liat  of  the  pariah  of  Glapham,  Glapham  diriaion 
of  the  aaid  borongh.  The  namea  of  twenty-five  peraona 
other  than  the  aaid  John  Wood  were  objected  to  under 
aimOar  cironmatancea. 

The  revising  barriater  decided  that  the  deacription  of 
the  aaid  objector  waa  a  cniBoient  compliance  with  the 
form  in  the  adhednle  of  the  Ac<^  Md  expunged 
the  names  of  Jol^n  Wood  and  of  tj^e  twenty-five 
other  persons  from  the  aaid  Vdai^  Dne  notice  of  appeal 
from  that  deoiaion  waa  given,  and  the  appeala  in  aU  the 
before-mentioned  caaea  were  directed  to  be  oonaolidated, 
and  it  waa  directed  that  if  the  court  be  of  opinion  that 
the  dedaion  of  the  barrister  waa  wrong,  the  register  waa 
to  be  amended  by  inserting  the  namea  of  John  Wood 
and  of  the  twenty-ftve  other  persona  in  the  aaid  liat 

MeCkiMs,  tor  l^e  appellant.— Ibe  notice  oT  objeotlon- 
<hl  Ba9<stad^.0MiirQBA7ic4ar»Saq*,B«iriatec^at-]:ilHir. 


is  defective  ia  aubatanas,  aa  it  doea  not 
diviiion  or  pailah  in  ¥4iich  the  dl^eetar  Is 
It  only  gives  the  borough.  This  was  deeUM  ia  Anw 
V.  EdewoHh,  It  L.  J.  0.  P.  188,  and  (Voattira 
Bradneff,  12  W.  B.  176.  In  the.  oebe  of  Samit  % 
mtchmough,  11  W.  B.  98,.  where  the  noties  wai 
good,  the  reasons  assigned  affirm  the  appdhot^B 
tention.  The  case  of  Oram  t.  CoZe,  13  W.  B.  9i|| 
which  waa  relied  upon  before  the  reviring  ~ 
is  distingulBhable,  for  the  division 
indicated.  This  defect  is  not  a  formal 
atction  18  of  48  Vict,  c  15,  but  a  anbstsntisl  ose^  I 
that  the  notice  must  be  invalidated  by  it 

No  peraon  appeared  in  support  of  the  notice. 

Lord  GoLBBxnoB,  O.  J.— Thit  ia  not  a  case  in  iM 
we  have  to  detennine  whether  the  hanistec  nigklfl 
might  not  have  amended,  aa  to  which  I  eipnaMi 


opinion.    There  waa  no  amendment,  and  the 
has  held  flie  notice  to  be  good  as  it  standi 
certainly  ia  not  in  the  form  given  by  the  i4f{ 
18th  section  si^s  that  the  forms  given  Mlki 
That  appears  to  be  imperative ;  and,  €hoi|i  8*J 
that  thete  follow  words  that "  the  disregardlwl 
shall  not  invalidate,'*  those  worda  do  not  omM|{^ 
total  disregard  of  all  forms  Is  protected.   Sail 
have  no  difficulty  in  saying  that  the  foifli|!^^ 
been  disregarded,  not  in  form,  but  in  sqMbB^ 
notice  does  not  give  the  person  objected  to,  the 
tion  as  to  the  person  objecting  which  the  Act 
to  be  given,  and  the  Absence  of  which  mig^tpitf 
great  inconvenience.     I  therefbre   hold  tbs^  Kj 
following  the  form  in  this  respect,  the  objeofanf 
only  not  followed  the  form,  bnt  has  in  e^iM**] 
to  comply  with  the  enactment     I  think,  thenn 
the  revising  barrister  vras  wrong,  and  that  fab 
muat  be  overruled  and  the  notioe  held  bad. 

PoLfiooK,  B. — ^I  have  come  to  the  aane 
The  grounda  given  for  such  a  conclusion  in  tli 
cited  are  now  stronger  than  they  were  at  tbetr 
the  decisions  referred  to,  as  there  might  boW  befl 
partly  in  one  divirioa  and  partly  in  another,  fl^ 
fore  the  objeotor,  by  omitting  to  mention  the  pT 
which  he  reaidea,  mi^t  put  the  voteif  to  gnat  1 
in  finding  out  for  himself  in  what  parish  or  M 
dfviaion  the  objector  dbea  reaide,  and  omiBeioofl  v< 
kind  might  cause  enormoua  incouTenisnoe.   TM*"3 
a  mere  formality,  for  the  omission  withheU  Mir 
informatlen.    Whether  an  amendmsnt  miflbt  haul 
made  it  is  not  neoesaaiy  to  deoide. 

HAWKora,    J. — ^I   concur  in    thinUdg  the 
barriater  was  wrongs    No  person  ia  entttledtoi 
objection  unless  htf  is  on  a  list  of  voters  for  thsj 
where  the  voter  is  qualified;    and  the  18Ch 
requirea  that  Che  party  objected  to  should  fa- 
means  of  finding  out  whsther  the  objector  isj 
to  object  or  not    The  form  required  that  it  a 
atated  what  ia  the  parish  or  township  on  Ae  i 
which  the  objector  is  to  be  found,  and,  ff  the  p 
not  stated,  the  party  objected  to  might  J>»^JJJ 
several  liats — an  inconvenionoe  which  the  mr^ 
tended  to  prevent. 

Appeal  alUwedy  with  costs. 

SoUcitor  for  the  appellant,  E.  W.  OheOerioiL 
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it  B.  IMt.  (Lorf  Coleridge,  r  ,  .    , 

aX,imdFleW,J.)         f  '''"^  ^* 

Jk  re  Purr  ov  iks   LfoanRDoir  of   Oxfn 
Eireiims.  (0.) 

Duiy  on  properifT-^Bodiei  eorporaifs  and  incorporaU— 
CnOarM  and  Inland  Revenue  Ad,  1885  (48  d  49  VieL 
c.  51),  «.  11,  «u5-icc<tdn  3 — Properiy  for  i?M  pronuH 
tion  of  education. 

The  propegiy  0/  the  IntiHuHon  of  OhQ  Eng^eere  ie 
not  froperij^  (xppropiaiM  and  applied  for  IhO:  promfMon 
of  gemml  edmoMom  wUMn  the  eaoempUon  of  eu^^eeHon 
3  of  moNmi  11  0/  48  <ft  49  Ftd.  &  61,  heoaoBe  M  ie 
approprkOed  and  appUed  for  ihe  ppomotion  of  <»  pw* 
UiMlaT  hromk  of  JmovMkf^  for  Ihe  pwrpoee  of  enamng 
menibers  €/ the inetUuiien  tepraatkethe  vrofeeekm  of  a 
civil  emgifneer  moil  ejfedMty  and  mKOceeefkiSly. 

Thifl  was  ftwrit ol  vmnmona  calling  upon  the  eeoietaiy 
of  the  Institntlp.n  of  OWU  Eoginaei^  to  pej  oertaia 
dntieo,  aaseese^  oa  t^bat  inetitation  by  the  OommiMionen 
of  Inland  BdTenue  in  poraaance  of  the  Oottoma  and  In- 
land BaYenne  Aot,  1885  (48  &  49  Yiot  0.  51),  or  to 
show  oaose  why  default  had  been  made  in  payment  of 
the  said  dnties.  An  appearanoe  had  been  duly  enteied 
to  the  writ. 

The  oommiasioners  had  assessed  thednty  opon  the  piqp- 
eity  of  the  institution  under  section  11  of  the  Act,  which 
enaotfi :  "  Whereas  certain  property,  by  reason  of  the 
same  beboging  to,  or  being  Tested  in^  bodiee  coipoiate 
or  miiDcorporate,  escapes  liability  to  probata,  legacy. 
Of  spcosadoi^  duties,  and  it  is  expedient  to  impose  a  duty: 
thepeon  by  way  of  compensation  to  the  revenue :  Be.  it 
therefore  enacted  that  uiere  shall  ba  leried  and  paid  to 
her  Kajesty  in  respect  of  all  rent  and  personal  pprpperty 
which  shall  have  belonged  to  or  been  vesiMd  in  any  body 
corporate  or  uninoorporate  during  the  yearly  period^ 
ending  on  the  5th  day  of  April,  1185,  or  during  any 
subsequent  yearly  period  ending  on  the  saqie  day  in.  any 
year,  a  duty  at  the  rate  of  i65  per  centum  upon  the 
annual  value,  income,  or  profits  of  such  property  accrued 
to  such  body  corporate  or  uninootpoiate  in  the  same 
yearly  period,  after  deducting  therefrom  all  necessary 
outgoings,  including  the  receiver's  remuneration,  and 
costs,  charges,  and  expenses  properly  incurred  in  the 
nmiwgement  of  Such  property.  Subject  to  exemption 
from  such  duty  In  favour  of  property  of  tbe  descriptions 
following,  that  is  to  say : — 

'*•  .  .  (3)  Propertywhicb,or  the  income  or  profits 
whereof,  shall  be  legally  appropriated  and  applied  for 
any  purpose  connected  with  any  religious  persuasion,  or 
for  any  charitable  purpose,  or  for  the  promotion  of  edn- 
cation,  literature,  soienoe,  or  the  fine  arts.    .     .    • 

'' (6)  Property  aoguired  by  or  with  funds  voluntarily 
contributed  to  8«gr.  body  cospomte.  ov  uninoorporate 
within  a  period  of, thirty  yeam  immediately  preceding.'' 

The  institution  had  not  rendered  an  account  for  the 
sseesmentof  duty  tb  the  commlnioners  under  seotlDn  17 
of  the  above  Act,  and  the  commissioners  had  not  ap- 
pointed any  person  to  take  an  account  of  the  same. 

The  propekyot  the  iastitutioa  consists  of  premises 
Nou  25,  and  part  of  No.  24,  Qreat  Chaorpe  stieot.  West* 
minster,  which  are  partly  freehold  and  partly  leasehold, 
smd  of  furniture,  and  of  certain  investmants.  The 
property,  is  the  psoduot  of  donations^  or  of  bequests, 
from  members  of  the  institution,  or  ariasa  from  savings 
made  out  of  the  annual  subscriptions  of  members ;  but 
no  part  of  the  income  arises  from  the  sale  dpnUicakoins, 
or  otherwise,  to  the  public. 

The  institution  was  incorporated  by  royal  charter  under 
d«te  of  June  3,  1828.  The  charter  ddlnee  the  nature 
and'  objects  of  the  institution  thus  :^"  The   general 

(a.)  Beported  by  Sir  Skibstok  Baxxb,  Barrlster-at-Iiaw. 


advancement  0%  mcfhaoieal  sc(enc^  Mid.  more  psftfoa* 
larly  for  promoting  the  aoqaisiUon,  of  thsjt  epsaisa  ol 
knowledge  wlUoh  cionstitutes  the  profesi^on  of  a  civil 
engineer,  being  the  art  of  directing  the  great  soososa  d 
power  in  natuse  for  the  use  an4  conveniince  of  man,  aa 
the  means  of  prodnctiou  and  of  tcai&o  in  atata%  hoih  for 
external  and  internal  trade,  4«i«pplieii  ^  the  oanstsuetion 
of  roads,  bridges,  aqusducte,  canaU,  river  navig^iyta 
and  docks  for  internsA  intercourse  and  evobange,  and  in 
the  construction  of  ports,  harboms,  mdes,  bmsAHPatsFs, 
and  lighthouaeiSb  and  in^  the  sKt  of  niurigalion  by  arti- 
AqIaI  power  (qc  tl^«  pujq^Kks^  Qt  ^Qmmescai,  and  in  ^ 
construction  ^nd  adspti<#  of  maohineiyt  aod  in  the 
drainage  of  cities  sod  towns." 

In  the  laat  report  of  the  council,  it  Is  pointed  onii  that,, 
since  the  charter  waa  dranvi^*  tha  rangCiOf  sraotlca  ol  thA 
profession  has  bffoome  m^ch  enlarged,  and  a£fiei)  enumer- 
ating a  great  number  of  classes  of  works,  with  whiA 
practitioners  in  the  art  may  now  have  to  do,  the  isport 
proceeds  t&us:—'*  This  i«  a  oompnebenslve,  but  by  no 
means  a  complete  catslogus^  an4  if  «(i^  estim4le-  is 
attempted  to  be  formed  of  the  woik  do9A  under  it  in  the 
last  century,  and  of  the  elfeot  this  w<»k  has  hadion  the 
development  of  trade  and  oommeme,  on  finance  and 
indeed  on  eveiy  possible  aspcyst  g{f  human  interesft»  it 
must  be  admitted  that  the  profession  of  of ril  eaglBeer- 
inghas  become  a  truly  mat  power." 

The  whole  property  of  the  institutien  is  and  always 
has  been  einlusively  d^jvoted  to  tbe^  f  uriheianee  of  these 
objects. 

Section  11  of  the  t^e-laws  now  in  foioa  asfera  to  tbp 
constitution  of  the  institution,  and  pvovidM  that  it  shsiU 
consist  of  corporate  members  and  associates  and  honosary 
membeis,  and  that  the  institution  msy  also  have 
attached  to  it  aaraciates  who  are  not  ep^tiUed  to.  the 
prHileges  qf  corporate  membf^rship,  and  stndenti, 

8W  E.  eiarke,  8.G.  {BirR.  E.  Weheter,  A.O.9  and  A. 
Dieey  with  him),  for  the  Inland  Bevenue. — The  property 
of  the  Institution  of  Civil  Bngioteers  ii  liable  to  pay  dutgr 
under  section  11  of  48  ft  49  yict-.  e.  51.  The  instltutioa 
is  unable  to  show  that  their  proj^eHy  i^  exempt  from' 
payment  of  suoh  duty,  by  reason  of  the  protection 
offered  by  sub-section  3  of  lihe  sbove  section.  Shb- 
section  6  of  the  same  section  doesnot  help  them :  iVi  re 
ihe  Duty  on  ihe  New  Univertity  Cluh,  85  W.  B.  774, 
18  Q.  B.  B.  720.  The  principle  of  the  decision  in  Beg. 
V.  InettiMon  of  (HvH  Sngineere,  28  W.  R.  258,  i 
Q;  B.  D.  46,  covers  this  case  slso.  The  Scotph  case 
The  SodOy  of  Writere  lb  ihe  Signei  v.  OommisHonere 
of  jMcokd  Bttfenue,  14Bettfo,  34",  is'also  ih  point. 

A,.OharUe^  Q.Q.  {Qtr  H.  Jh^^  ^43.,  and  BtuUiffe 
with  him),  for  the  InstitoAlon  of  Oiiril  Bngine4ra<«-<^She 
institntlon  is  within  tha  exasspttoai  of  8nfcMeatlo&.  8  of 
section  11.  It  is  SP.  ednoating  body  andrthsB^.is-nolbing 
in  the  Statute  to  limit  '<  ednoatlott  "  io  ^nepil  ednsa^ 
tion.  The  word  "  eiolusii^ly ,?  on  which  the  d^diion)  in 
Beg.  T.JsuiiMUm  of  CMkMngfmer$iii(bmtB,  is^omittedi 
in  this  Statute. 

Sir  E.  Olarke,  8.9.,  in  reply. 

Lord  OoLBUDGB,  aJ.-^It  is  eridant  thiit  the  <nndf;of 
the  institution  come  within  the  general  words  of  section 
11  of  the  Oustoms  and  Inland  Bevenue  Act,  1885,  and^ 
are  subject  to  the  duty  sought  to  be  imposed,  unleis  the 
exemption  in  sub-section  3  applies.  What  is  sought  to 
be  exempted  is  substantially  th^  whole,  or  neariy  the 
whole,  property  of  the  Institution*  TJie  exemption  ii^ 
claimed  on  the  ground  that  this  is  property  which  if,  andi 
the  income  and  profits,  of  which  are,.  "lefi;aUy  appro- 
priated and  appfied  for  the  promo^u  of  education,, 
litemture,  science,  or  the  fipe  lurtf,"  within  thA  meafiinft, 
of  sub^seotion  3  of  thke  above  AdL  The  colloc^tm  ol 
the  words  in  that  sub-sectipn  however  throw  some  Ugtit 
upon  the  meaidng  of  the  particular  words  upon  .^ij^ 
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the  claim  for  ezemption  it  founded.  I  do  not  think  that 
the  words  "  for  the  promotion  of  edaoation»  Uteratnre, 
fldenoe,  or  the  fine  arte,"  mean  the  teaching  of  a  par- 
tionlar  thing  oonneoted  with  edooation,  or  Uteratnre,  or 
adenoe,  or  the  fine  arts,  for  if  that  were  the  meaning, 
the  appUoation  of  the  exemption  might  be  carried  to 
almost  any  oonceiTable  inetitationwhioh  taught  anything 
conducing  to  eduaation,  to  literature,  to  science,  or  to 
the  fine  arts ;  indeed  it  is  very  difficult  to  imagine,  if 
such  a  definition  were  adopted,  what  institution  would 
be  axduded,  for  nearly  all  lawful  institutions  teach 
something  or  other  which  may  be  adTantageous  to  educa- 
tion, literature,  science,  or  the  fine  arts*  An  institution 
to  teach  people  how  to  make  shoes,  for  instance,  might 
be  within  the  exemption,  because  it  is  possible  that  the 
making  of  shoes  extremely  well  would  ip  a  remote  way 
aid  the  purposes  of  some  portion  of  education,  or  of 
science,  and  so  forth.  The  words  of  the  exemption 
must  reodTe  a  more  reasonable  construction.  Those 
words  must  in  my  opinion  be  construed  to  mean  general 
education,  general  literature,  science  considered  as  a 
branch  of  human  knowledge,  and  the  fine  arts  as  extend- 
ing to  all  thoae  matters,  great  and  small,  with  which  the 
fine  aits  are  connected. 

That  being  so,  does  the  Institution  of  OiTil  Engineers 
come  within  it  P  I  do  not  doubt  but  that  it  may  be  a 
most  excellent  and  Taluable  body,  nor  thst  it  may  con* 
tribute  a  great  deal  towards  the  general  intelligence  and 
advancement  of  this  country,  but  it  is  instituted  and 
carried  on,  not  for  the  pure  advancement  of  the  laws  of 
science,  but  for  the  promotion  of  such  a  study  of  the 
laws  of  sdence  as  shall,  in  the  words  of  the  charter,  be 
condudTe  to  "  the  general  advancement  of  mechanical 
sdence,  and  more  particularly  for  promoting  that 
spedes  of  knowledge  which  constitutes  the  prof cMion  of 
a  dvU  engineer."  It  is  a  profession  prosecuted  like  all 
others  for  the  purposes  of  honourable  gain ;  it  exists  for 
the  purpose  of  promoting  such  knowledge  as  will  make 
dvil  engineers  better  dvil  engineers.  I  think  that  it  is 
not  an  institution  for  the  promotion  of  general  educa- 
tion, literature,  sdence,  or  fine  arts  generally,  but  for 
the  promotion  of  a  particular  branch  of  knowledge  for 
the  purpose  of  increasing  the  intelligence  and  cultiva- 
tion of  the  particular  profesdon  which  deals  with  one 
branch  of  mechanical  knowledge,  and  therefore  that 
this  institution  is  not  brought  within  the  words  of  the 
exemption.  Further,  there  is  authority  on  the  subject 
which  seems  to  me  to  oondude  this  case  in  prindple.  It 
is  true  that  the  case  of  Beg.  v.  ImUMion  of  OivU 
Enginmn  is  not  exactly  in  point,  for  the  statute 
which  had  to  be  construed  in  that  case  contained 
the  word  '' exdusively,''  which  is  not  to  be  found 
in  section  11  of  the  Act  of  1885.  But  I  think  it  makes 
very  little  practical  diilerence  whether  you  say  that  a 
thing  is  *'  exdudvdy  ^  for  the  promotion  of  education, 
or  (which  is,  I  think,  the  true  meaning  of  the  words  in 
sectkm  11)  that  it  is  mdnly  and  chiefly  for  the  promo- 
tion of  education,  literature,  sdence,  and  the  fine  arts.  The 
difference  in  the  wording  of  the  statute  in  that  case  and 
in  the  present  does  not,  to  my  mind,  make  any  sub- 
stantial distinction  between  the  prindple  trhich  was 
applied  there  and  the  prindple  which  ought  to  be 
applied  here.  The  grounds  for  the  deddon  in  that  case 
seem  to  me  to  cover  this  case,  and  I  think  that  the 
deddon  in  the  Scotch  case  proceeded  on  the  same 
prindple. 

In  the  Scotch  case  the  property  of  the  Sodety  of 
Writers  to  the  Signet  was  proposed  to  be  assessed. 
Objection  was  taken  that  the  sodety  was  for  the  pur- 
poses of  education ;  and  it  was  answered  that  it  was  not 
for  purposes  of  education,  but  for  objects  which  were 
happily  expressed  by  Lord  Shand  as  follows: — "The 
maintenance  of  a  body  of  profesdonal  men  with  recog- 
nised privileges — privileges  which  are  of  importance, 
•b4  umk  w«a  peihapi  aoma  yean  ago  aiosa  axtcBdva 


than  they  are  now,  and  the  object  which  the  mi^f 
has  in  view  is  not  education,  or  the  pmrnotion  of  eda- 
cation,  literature,  or  sdence,  but  that  he  shall  beeont 
a  member  of  the  sodety  in  order  to  pnetiss  hit  pnl» 
don  as  writer  to  the  dgnet." 

Now,  without  forgetting  the  distinctioD  wUeh  m 
doubtedly  exists  between  that  case  and  this,  I  M 
with  Lord  Shand  that    the  object  of  the  BfMii 
Writers  to  the  Signet  is  not  to  promote  the  stody  of  H 
law,  or  the  understanding  of  the  theory  of  the  gofl 
law,  but   to   promote  the  wholesome  pastiie  d  4 
honourable  prof  easion.    The  memben  of  the  iooi0lyj4 
it  in  order  that  they  may  morefitly  andadoqaatalypadi 
that  profeasion.    In  the  preaent  caae  the  Instftittgil 
Oivil  Enghieers  is  undoubtedly  a  teaching  body,  ti 
persons  become  members  or  pupils,  not  for  the  psi|H 
of  the  advancement  of  education  or  so  forth,  bit  i| 
order  that  they  may  obtsin  certain  tedmietl  ksosMp 
of  mechanics  for  the  purpose  of  praetismg  rift  asi  i 
success  the  profesdon  of  a  dvU  engineer.    ThedM» 
tion  between  the  two  cases  is  that  no  oneisMnl 
can  become  a  writer  to  the  signet  without }aUv  At 
sodety  and  going  through  the  course  whhktt«Nd0(r 
prescribes ;  but  for  a  man  to  become  a  diil«giu*' 
is  not  necessary  that  he  should  become  a  maibstf  fti 
Sodety  of  Oivil  Engineers.    This  distincdos  wka» 
valid  difference  in  the  prindple  to  be  appNiniJ* 
obvioua  reasons :  no  man  is  bound  to  be  s  vntatom 
signet,  or  to  adopt  that  as  his  profession;  botttw 
chooses  to  adopt  it  he  must,  in  order  to  purae  ttdji» 
tivdy.  Join  the  sodety.   No  man  is  bound,  if  ^<^ 
to  be  a  dva  engineer,  to  Join  the  Instittttlo&flf  (1* 
Engineers ;  but  any  man  who  wants  to  pnda  w 
profesdon  efleottvely  and  successfully  will  joiftttiv' 
stitution  and  go  through  the  oourse  of  tesohigfwg 
it  provides.    The  distinction  does  not  appeir  to 
go  to  the  root  of  the  matter,  or  to  prevent  " 
of  the  Scotch  case  from  applying  here.    ThL^  ^ 
the  general  reasons  I  have  ^ven,  I  think  thstthtv^ 
is  entitled  to  succeed. 

Fold,  J.,  concuned. 

Judgment  for  the  Orovm. 

Solidtor  for  the  Oommissionera  of  Inland 
The  Solicitor  of  Ifdand  Bevenue. 

Solidtors  for  the  Institution  of  Qvil 
diff,  Oator,  A  MarHneau. 


aohii^MV 
ttbei**, 

[ii]aiid]Ml 


Q.  B.  Div.  (Manisty  and  \  -u^  | 

Hawkins,  JJ.)        /  ^ 

MmjJEHEuoar  v.  Gouxsoh.  («•) 

County  couri^AcUon  remiUM  from  High  CmH  >J 
ihe  County  Courts  Act,  1867  (30  <fc  31  FH&h 
a.  lO^New  defendant  added  by  order  ofeomtf^ 
fudge^ProhibUion. 

An  action  in  which  the  plaintif  daimd  ^^^^ 
for  iilegal  diitreee  imis,  on  the  ajp^ieation  ofihe^tm 
ant,  remitted  to  a  county  oowrt  under  tedtion  10  r 
County  Cowii  Act,  1867.  The  jOainUff  <^  .^ 
an  order  from  the  Judge  of  the  coufttyemrttund^^ 
a  new  d^endant  woe,  againet  hie  wiU,  odam  u 
record* 

BM,  that  the  county  arnrt  fudge  had  no  t^ 
make  euch  an  order. 

Appeal  from  an  order  of  A.  L.  Smith,  J*  ^^ 
the  iBsne  of  a  writ  of  prohibition  totbe  jnOg*^" 
Olerkenwell  Oounty  Oourt.  ^___^ 

(o.)  fieported  by  v7a.  Bgooo.  bfl.*  MiM'''^ 
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High  Court. 


The  action  was  for  illegal  diatreae,  the  plaintiff  olaim- 
ing  £150  damagea,  and  was  brought  in  the  High  Oonrt 
against  the  defendant  Ooolaon,  on  whoae  application  it 
was  remitted  to  the  county  court  of  Middlesex  holden 
at  Olerkenwell,  under  section  10  of  the  County  Courts 
Aet^  1867.  At  the  hearing  before  the  conntj  court 
Judge  on  the  17th  of  Ootober,  1887,  an  order  was  made 
that  the  further  hearing  of  the  action  should  be  ad- 
journed generallj,  with  leaTC  to  the  plaintiff  to  amend 
the  proceedings.  The  pUiintifl  thereupon  added  one 
Ferdinand  Strausberg  as  a  defendant  to  the  action^  and 
dellfered  amended  particulars  of  demand.  On  the  96h 
of  December  notice  was  sent  bj  the  registrar  of  the 
oonrt  to  Strausberg  that  he  had  been  so  added  as  de- 
fendant. On  the  80th  of  JTanuarjry  1888,  the  matter 
oame  on  for  further  hearing,  the  plaintiff  being  the  onlj 
partj  who  appeared,  when  Judgment  was  gifen  for  the 
plaintiff  agtdnst  both  defendants  for  £181  10s.  8d.  On 
the  17  th  of  February  Strausberg  applied  at  chambers 
for  a  prohibition ;  and  A.  L.  Smith,  J.,  made  an  order 
restraining  the  county  court  Judge  from  proceeding  on 
the  Judgment  so  far  as  it  affected  the  defendant  Straus- 
betg. 

From  this  order  the  plaintiff  appealed. 

Onerend,  for  the  plaintiff. — ^The  action,  hating  been 
remitted  under  the  Act  of  1867,  became  a  county  court 
case ;  and  the  county  court  judge  had  jurisdiction  to 
add  a  defendant  under  ord.  14,  r.  8,  of  the  County 
Court  Bides,  1886. 

O.  8,  Bower f  for  Strausberg. 

Mahistt,  J. — ^The  question  is  whether,  in  a  case 
whioh  has  been  remitted  to  the  county  court  under 
section  10  of  the  Act  of  1867,  there  is  power  in  a  county 
court  Judge  to  add  a  defendant  against  his  will.  That 
section  says  that  in  any  action  of  tort  brought  in  the 
superior  court,  on  the  defendant  making  an  afftdaTit 
that  the  plaintiff  has  no  yisible  means  of  paying  the 
costs  of  the  defendant,  should  a  yerdict  be  not  found 
for  the  plaintiff,  a  Judge  may  make  an  order  that  the 
cause  be  remitted  for  trial  before  a  county  court  to  be 
therein  named ;  "  and  the  county  court  so  named  shall 
hate  all  the  same  powers  and  Jnrisdiotion  with  respect 
to  the  cause  as  if  both  parties  had  agreed,  by  memor- 
andum signed  by  them,  that  the  said  county  court 
should  have  power  to  try  the  said  action."  Both  parties 
— that  is,  the  parties  to  the  cause — are  to  be  supposed 
to  hate  agreed.  But  Strausberg,  who  is  now  sought  to 
be  made  a  defendant,  was  not  one  of  the  parties  to  the 
cause;  neither  did  he  ever  agree.  I  think  there  was  no 
power  in  the  county  court  Judge  to  order  him  to  be 
made  a  defendant. 
.  Hawkins,  J.— I  am  of  the  same  opinion.  This  was 
an  action  of  tort,  in  which  the  plaintiff  claimed  against 
the  original  defendant  £160,  a  sum  beyond  the  Juris- 
diction of  the  county  court.  It  was  remitted  to  the 
oounty  court  at  the  instaiAse  of  the  then  defendant. 
The  plaintiff  thereupon  applied  to  •  the  oounty  court 
Judge  to  add  Strausberg  as  a  new  defendant.  He  ob- 
jected, and  the  order  adding  him  was  made  against  his 
wiU.  Now,  does  section  10  of  the  Act  of  1867  give  the 
county  court  Judge  Jurisdiction  to  make  such  an  order  P 
The  ^tnot  of  that  section,  no  doubt,  is  that,  as  between 
the  original  plaintiff  and  defendant,  an  action  so  re- 
mitted becomes  a  county  court  case  to  all  intents  and 
purposes,  and  is  sul^oot  to  the  rules  of  the  county 
court.  But  it  was  not  intended  to  give  the  oounty  court 
Judge  power  to  add  a  new  defendant  against  his  will  in 
a  case  where,  if  it  had  not  been  for  the  order  remitting 
the  action,  he  could  hate  had  no  Jurisdiction.  There- 
fore the  order  for  prohibition  was  right. 

Appeal  cMsfiiiised. 

SoUdtor  for  the  plaintiff,  (7.  W.  OhurMey. 

SoUdtor  for  Straosberg,  W.  Mikhdl. 


m  BANKRTIPTOT. 

Q.  B.  Dl7.  (Cave,  J.)  Deo.  10. 

JSr  parU  Izajld, 
In  re  Yaitdvkoaa&k.  («.) 

Bankruptcy  —  Proof  by  crediior  reiident  ahroad  — 
Refedion  —  Appeal  —  8€curUy  for  eoeU — Praetieo^ 
Jiankrupiey  Bule$,  1886,  rr.  131, 148. 

Where  the  proof  of  a  creditor  reeideni  abroad  U 
refected  by  the  trustee  in  bankruptey,  cmd  $ueh  creditor 
appeals  from  the  refection^  the  couH  ha$  no  furiediction 
to  order  him  to  give  security  for  the  costs  of  such  appeal. 

Application  on  behalf  of  the  trustee  in  the  bank- 
ruptcy that  security  for  costs  might  be  gifen  by  a 
creditor  who  had  appealed  against  the  rejection  of  a 
proof. 

A  proof  for  £18,000  against  the  estate  of  the  bank- 
rupt had  been  tendered  by  Hadame  de  Vlney,  a 
French  lady,  resident  in  Paris,  which  proof  had  been  re- 
jected I7  the  trustee.  The  creditor  appealed  from  the 
rejection,  and  the  trustee  now  applied  that  security  for 
costs  might  be  given. 

F»  0.  WiUiSt  for  the  trustee. — Considerable  expense 
will  be  caused  by  the  appeal,  and  the  case  is  one  in 
which  security  ought  to  be  given. 

fferbert  Beed,  for  the  creditor. — ^There'  is  nothing  in 
the  Bankruptcy  Act  or  the  rules  which  gives  the  court 
Jurisdiction  to  make  such  an  order  as  this.  Bule 
131  applies  only  to  appeals  to  the  High  Court,  and  rule 
148  deals  with  the  oase  where  the  petitioning  creditor  re- 
sides abroad.  A  trustee  cannot  compel  a  creditor 
resident  abroad  to  give  security  for  costs  simply  by  re- 
jecting his  proof. 

F.  0.  Willis  in  reply.— Even  though  there  may  be  no 
special  enactment  in  the  Bankruptcy  Act  or  rules,  the 
practice  under  the  Judicature  Acts  is  applicable.  The 
court  has  Jurisdiction,  as  a  branch  of  the  High  Court, 
to  order  security  for  costs  to  be  given  by  a  creditor 
resident  out  of  the  Jurisdiction  whenever  it  thinks  it 
right  to  do  so. 

Cavb,  J. — ^In  my  opinion  this  appiioation  must  be 
refused.  No  enactment  or  authority  has  been  produced 
on  behalf  of  the  trustee  that  security  for  costs  can  be 
ordered  to  be  given  in  such  a  case  as  this.  The  rules 
which  have  been  referred  to  point  out  the  cases  in  which 
such  security  can  be  required,  and  that  being  so  a  prima 
fade  inference  is  raised  that  such  security  cannot  be  ea- 
f orced  in  cases  whioh  are  not  mentioned  in  the  rules.  In 
my  opinion  it  would  be  somewhat  oppressive  to  require  a 
creditor,  who  is  prosecuting  his  claim  to  prove  against 
a  bankrupt's  estate  here,  to  give  security  for  costs  of  an 
appeal  against  the  rejection  of  his  proof  by  the  trustee. 
II  the  application  could  be  granted,  a  trustee  in  bank- 
ruptcy might  be  tempted  to  reject  a  proof  without 
proper  investigation  in  order  that  he  might  get  security 
for  the  costs  of  investigating  it  before  the  court. 

Application  refused. 

Solicitors  for  the  trustee,  Foster  A  Co. 

Solicitors  for  the  creditor,  CMdberg  A  Langdon* 

(a.)  Beported  by  C.  F.  Moebul,  Esq.,  Barrister-at- 
Law. 
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"ttlOH  OOtTBT. 


SX  PABTB  BaIOUK. — ^Ex  PABTB  GONDBE. 


HioxOoun^ 


Q.  B.  Di7.  (OB?e  audi  ti^   ,, 

A,LfcSmith,JJ.)    I  ^•®-  ^* 

Ar  ^or^  BiAinazr. 
/f»  re  EAirxnr.  (a.) 

5maS  ktyiXrt4»lqy  — ZXioAar^tf  —  Appeal -^LMve  not 
oUaimoi^^M  t/ appeal^Bcmkruptcy  Ad,  1883  (46 
4b  47  Vid.  0.  5S},  01.  88,  104^  181— SanArv^  iJttk^, 
1886,  r.  873. 

BuU  873  0/  <^  BmtkrupUy  RuU$,  1886,  »y  ii^AieA  it 
if  provided  thatf  in  a  emaU  bcmhruptcy,  no  €tppeal  ahall 
lie  from  any  order  0/  the  eouri  <09oepi  by  leave  of  the 
court,  does  not  apply  in  the  caee  of  an  order  made  upon 
appHeaUon  hy  a  bankrupt  for  hie  dieekarge. 

Appeal  on  behalf  ol  the  hankrapt  from  an  order  of  hif 
Honour  Jadge  Lusbington  la  the  coantj  court  at  Oroj- 
don  aJkaolntelj  lef uaing  an  order  of  diaohvige. 

Sortie  *Payne,  Q.O.,  and  Mclntyre,  for  ttie  bankrupt. 

Muir  Madtenxie,  for  thaoiBeiAl  reofli?er,  the  mpond- 
ent  to  the  appeal,  toek  a  preliminary  objeotion.— This 
is  a  small  bankraptcy  under  section  181  of  the  Bank- 
ivLptej  Act,  1883,  and  section  121,  after  apecifyiog 
certain  modifications  which  are  in  such  case  to  be  made 
in  the  Act,  profides,  by  sub-section  (3),  that  such  other 
modifications  may  be  made  In  the  provisions  of  the  Act 
a^  may  be  preseiibed  by  general  rules  with  the  tiew 
of  saviog  expanse  and  simpUffiDg  procedure;  "but 
nothing  in  this  section  shall  permit  tho  modification  of 
the  proTisione  of  thia  Act  relating  to  the  examination  or 
discharge  of  the  deMwr."  By  role  273  o(  the  Bonkropty 
Bales,  1886,  iu  smbII  bankruptcies  '*  na  appeal  shall  lie 
fcom  any  order  of  the  court  except  by  leaTe  of  the 
court."  In  the  present  case  not  only  has  no  lea?e  been 
obtained,  but  leave  was  applied  for  and  refused.  The 
refusal  to  give  leaTC  to  appeal  is  an  absolute  bar  in 
ofdinary  cases,  but,  this  beinig  an  appeal  from  the  refusal 
of  a  discharge,  it  is  a  question  iriiether  the  rule  pro  • 
hibitfng  the  appeal  ean  apply. 

Ga?b,  J.-^Iam  of  opinion  that  this  preliminary  ob- 
jection cannot  prerail,  and  that  the  appeal  moat  be  heard. 
It  is  only  right,  howeyer,  that  the  point  should  have 
been  brought  before  us.  Section  121,  sub-section  (3), 
provides  that  in  the  case  of  a  small  bankruptcy  "  such 
other  ttodlfieation  may  be  made  in  the  provisions  of  this 
Act  as  may  be  prescribed  by  general  rules  with  the  view 
ol  sating  expense  and  simplifying  procedure;  but 
notbhig  in  this  section  shall  permit  the  modification  of 
the  provisions  of  this  Act  relating  to  the  examination  or 
dlschafge  of  the  debtor."  That  seems  to  indicate  an 
intehtion  on  the  part  of  tlie  Legislature  that  the  pro- 
visions of  the  Act  relating  to  discharge  should  not  be 
modified.  Those  provisions  are  ih  section  88,  and  are 
coupled  with  the  right  of  appeal  given  by  section  104. 
Tliey  may  certainly  be  said  to  be  modified  by  a  rule 
sAying  that  there  shall  be  no  appeal. 

A.  L.  Smith,  J.,  ooncurred. 

Solicitors  for  the  bankrupt,  Morley  A  Shirref. 

Solicitor  for  the  offloial  receiver.  The  Solicitor  to  the 
Board  of  Trade. 


(a.)  Beported  by  0.  Y,  Morbbll,  Esq.,  Barrister-at. 
Law. 


Q.B.DIV.  (Gave  and! 
A.  L.  Smith,  JJ.)    j 


Nsr. 


JEx  parte  Cokdib. 
A  re  WooBHAX.  («.) 

Banhruptoy^Sherijf'-^VL  fa.— £Msiirs  ofgrmDie§9 
-^Expenn^^Goete^emecMon-^BankrufitcjfAitX 
(46  df  47  Vid.  c  52),  $.  46,  euh-mdion{l). 


After  goode  of  a  ietltCT  hadhten taken  i% 
a  receiving  order  woe  made  againd  Um,  and  ihi 
delivered  the  goods  to  the  omcial  reeeiver  tiniar 
46,  eub'sedion  (1),  of  the  Bankruptcy  Ad,  ISSd. 
taaing  the  code  q/  the  execution,  certain  expetikt ' 
whild  the  sheriff  "^^^  i^  posieseion  for  cutUxtg^i 
and  threshing  com  ioere  disalloufed  by  the  ooufl^ 
registrar,  bid  subsequently  allowed  bv  th  judgt 

Held,  that  the  expenees  in  question  vm^dtsHi 
the  execution  vfithin  the  moaning  of  tMn  it, 
sedion  (1),  and  were  properly  discUhioedmMk 

Appeal  from  an  order  of  his  Honour  J^Btf^ 
in  the  county  court  of  Bedford  allowing  la^  " 
charges  as  against  the  trustee  in  bankruptof. 

On  the  16th  of  August,  1886,  the  sheriff  ol  Bait 
denshire  levied  execution  on  certain  goodi,  ahittdiiii^ 
growing  crops  of  one  Oharles  Woodham  onto  aiAi 
ft.  fa.  On  the  19th  of  August,  1886,  ths  il 
ofaoer  was  served  with  a  notice  claiming  the  and 
chattels,  and  growing  crops  aa  the  propertjot*^ 
party,  and  an  interpleader  summons  wai  iMoei  tM 
able  on  the  30th  of  August,  but  on  the  88tii  d  A« 
the  claimant  withdrew  his  daim.  Prior  to  auk  i 
drawal  the  sheriffs  officer  inatructed  a  loeil 
auctioneers  to  advertise  a  sale  of  the  things  1 
the  7th  of  September,  1886,  but  on  the  littf 
tember,  on  going  to  the  debtor's  fsritt,  he  w 
part  of  the  com  had  been  cut  and  carried,  M 
threshed,  and  part  was  still  standing.  Tbe  pitt 
had  been  cut  and  carried  was  not  sufficient  to  " 
the  execution  debt,  and  the  sheriffs  oiAost 
the  sale  for  a  week,  and  gave  orderi  for 
threshing  the  com* 

On  the  8th  of  September,  1886,  the  shetiffi 
paid  the  sum  of  £10,  and  on  the  10th  of  Septea' 
further  sum  of  £15  for  harvest  wages  for  the 
and  carrying  of  the  com  seized  when  standingt 
the  80th  of  September  he  paid  £10  15s.  for  tl 
and  dressing  the  com.    The  liability  in  respect  of 
the  above  payments  were  made  was  Inoorred  bj 
before  notice  was  received  of  the  receiving  order  ' 
was  made  against  the  debtor  on  the  1 1th  of 
1886,  and  the  official  recdver  took  over  the 
of  the  said  goods,  chattels,  and  growing  crops  bm 
sheriff  charged  with  tho  costs  of  the  exeeakioi. 
sheriff  deUvered  his  bill  of  ooets  to  the  oflloisl  rec 
which  included  a  charge  of  £85,  reprssenting  tte 
and  £15  paid  on  account  of  harvest  work  done 
possession,  and  a  charge  of  the  £10  5i.  for  1 
com  whilst  in  possession.     These  charges  veie 
allowed  on  taxation  by  the  registrar  of  the  ceantf^ 
and  the  sheriff,  without  carrying  in  before  tke  nf 
objections  in  wvitfaig  to  the  diaallMTaDee  ofttr 
charges,  or  applying  to  him  to  review  bis  ti 
once  appealed  to  the  county  court  Judge  for  a 

The  county  court  Judge  allowed  the  ohsiget, 
questlcos  now  raised  on  an  appeal  from  that 
were  (i)  Whether  it  was  competent  lor  tbe  jadg«> 
the  droumstanoea,  to  review  the  taxatioB  of  ths 
trar;    and  (8)  Whether  he  fsopeslf  alloved  ~ 
both  of  the  said  items  P 


(a.)  Beported  by  C. 


F,   MoBBBiL,  Eig.,  BsniiUH*' 
Law. 
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HlftH  OOUBT. 


Ex  PABTB  GONDBB.— HeTU  V.  HbTBS  AND  MAflON, 


High  Coubt. 


LinduUt  for  the  tro8tee.-<pXh6  judM  was  not  en- 
titlad  to  roTitw  the  (Mbt$sm  of  the  regUnar  on  taxation. 
Bole  118  of  the  Bankniptcj  Bales,  1886,  pvo?ides  that 
'*  in  any  4sase  in  which,  pursaant  to  section  46  (1)  of  the 
▲et,  a  ^heziif  is  required  to  deliver  goods  to  the  offioial 
xeodTer  or  trustee,  saoh  sheriff  sbal]«  without  delay, 
bring  in  his  bill  of  costs  for  taxation,  which  shaU  be 
taxed  by  the  taxing  of&oer  of  the  court  having  jurisdio- 
tion  in  the  banlauptcy."  Then  the  Appendix  to  the 
sud  rules.  Part  II.,  section  7,  ii  beaded  ''Qeneral 
Begnlations  ^  and  rule  16  of  that  iseotion  profidee  that 
any  person  who  is  dissatisfied  with  the  allowance  or 
disallpwance  by  the  taxing  ofiioer  in  any  bill  of  costs 
taxed  by  him  of  the  whole  or  any  part  of  any  items 
may,  at  any  time  before  the  certificate  or  allocatur  is 
dgned,  carry  in  before  the  taxing  officer  an  objection  in 
writing  to  such  allowance  or  disallbwanoe.  and  may 
thereapon  apply  to  the  taxing  officer  to  Mview  the 
taxation  in  respect  ef  the  same.  The  county  eourt 
judge  held  that  that  did  not  apply  to  a  sheriffs  bill  of 
costs,  but  only  to  costs  of  solicitors.  Moreover,  these 
Gosta  ought  not  to  have  been  allowed  in  any  event. 
The  sherUC  could  not  recover  them  against  an  execution 
creditor.  The  duty  of  the  sheriff  is  to  sell  with  all 
reasonable  expedition,  and  he  has  no  other  duty. 

He  referred  to  Plaj/fair  v.  Mutgrove,  14  21.  &  W. 
239. 

Muir  Mackenzie,  for  the  sheriff. — The  whole  of  Part 
II.  of  the  Appendix  to  the  Bales  applies  to  solicitor's 
costs  only.  It  is  headed  **  Scale  of  Solicitor's  Costs." 
No  part  of  the  regnlations  apply  to  sheriff's  oosts. 
Then  under  section  104  of  the  Bankruptcy  Act,  1883, 
the  judge  is  simply  reviewing  the  order  of  the  registrar. 
An  ovdf  r  of  the  registrar  as  to  costs  is  an  order  of  the 
court,  amd  subject  both  to  review  and  appeal.  Further, 
these  charges  were  properly  allowed,  because  a  larger 
right  is  given  to  the  sheriff  where  there  is  a  bankruptcj, 
as  la  slM»wn  by  section  145  of  the  Act. 

Oavx,  J.-— I  am  of  ophiion  that  this  appeal  must  be 
allowed,  and  it  must  be  allowed  on  the  merits,  without 
regard  to  the  question  whether  there  was  any  right  to  go 
before  the  judge  in  this  case  or  not.  It  is  not  necessary 
for  the  purposes  of  this  case  to  express  a  definite 
opinion,  but,  for  my  own  part^  I  entertain  very  great 
doubt  whether  there  was  any  right  to  go  before  the 
judge  at  all  on  the  question  of  taxation.  At  the  same 
time  I  reserve  the  right  to  decide  the  point  if  it  ever 
cornea  before  me  on  a  future  occasion. 

As  to  the  other  point,  I  am  of  opinion  that  these  pay- 
ments were  properly  disallowed.  The  sheriff's  officer 
was  not  bound  to  incur  these  expenses,  and  there  Is  no 
ptotision  giving  him  liberty  to  incur  them  or  providing 
for  his  being  repaid  if  he  does  so.  The  sheriff  may 
levy  and  seU,  and  if  he  desires  to  go  further  he  must 
obtain  the  authority  either  of  the  execution  creditor 
or  of  the  execution  debtor,  but  there  is  nothing  in  any 
statute  relating  to  the  office  of  sheriff  showing  that  there 
is  any  dnty  on  him  to  incur  these  expenses  on  his  own 
motion  without  authority.  In  the  present  case  it  Is 
alleged  that  what  was  done  was  to  the  advantage  of  the 
creditor,  and  presumably  it  would  be  to  the  advantage 
of  the  debtor,  and,  if  so,  the  plain  qouise  was  to  apply 
to  the  creditor  and  the  debtor  for  authority  to  incur  the 
ezpansfs*  As  #  matter  of  fact  the  sheriff  did  incur 
cxpensea  without  the  consent  of  the  creditor  or  of  the 
debtor  which  the  law  did  not  authorize  him  to  incur. 
Under  section  46  of  the  Bankruptcy  Act,  1883,  at  any 
mte,  those  expenses  cannot  be  recovered  as  part  of  the 
ooeta  of  the  execution,  and  the  decision  of  the  registrar 
was  quite  right.  If  there  is  any  other  mode  in  which 
the  sheriff  can  apply  to  get  theso  costs  he  may  take 
it*  I  do  not  say  there  is,  but  he  has  taken  the 
wrong  course  in  trying  to  get  them  as  oosts  of  the 
execution. 


A.  Li  BiciTK,  J.,  concurred. 

Solidton  for  the  trustee,  SMbardy  Gibion^  A  Oo.^ 
for  Hooj^  df  Oo.f  Biggleswade. 

«oliciiK>M  for  the  ahor^  Kmn,  Eogef^  41  Oo. 


Hbtbs  «.  Hans  ajtd  ICabov.  («.) 

Dim>res^AduUery^HuBb(md:$  petition '^PdUionar*i 
oondMot— iWay— -Ippsol— Prodios— SnZe  62. 

A  dearm  of  dUtoMUm  of  mafHofs  refUmd  to  * 
Jmiband  tvAoss  toife  had  bssn  gmUif  of  adulUry^  tvAers, 
after  living  tetth  her  /or  deeen  yeare^  he  hud  htoleen  «p 
the  home  in  order  io  get  rid  of  her  beoauee  of  her 
drwdcen  haltii^,  amd  htid  made  no  In^tt^rtsi  aJwut  her 
for  eight  ^torw,  when  he  diecevered  ehe  hcoi  been  oo* 
hMUng  uHth  wnolAsr  mam  dwing  the  Aitsrvo/,  and  five 
years  after  thai  he  hadJUed  hie  psfiUoa. 

i^Heiiten  of  Butt,  J.,  affirmed. 

By  nde  62  of  the  Btdee  in  Dieoree  and  Matri- 
monial Oausee,  an  application  for  (he  rehearing  qf  a 
cause  ehould  be  made  to  a  divisional  eourt* 

Hearing  before  Butt,  J.,  without  a  jury,  of  husband's 
petition  for  dissolution  of  marriage  on  the  ground  of 
adalterj. 

The  action  was  undefended,  the  respondent  and  co- 
respondent having  filed  no  answer. 

The  parties,  who  were  mill  hands  living  in  Lanca- 
shire, were  married  in  1863,  and  lived  together  untai874, 
when  the  husband,  owing  to  the  drunken  habits  of  bis  wife , 
left  his  bonie,  but  ret^urned  the  next  day  and  sold  off  all 
the  furniture  In  order  to  get  rid  of  her,  she  having  in  the 
meantime  left  the  house,  and  he  did  not  see  her  or  hear  of 
her  till  1882,  when  he  met  her  aoddentolly  in  the 
street.  Soon  after  he  ascertahied  that  she  had  been 
cohabiting  with  the  co-respondent  since  she  left  her 
home.  TTie  petitioner  explained  the  delay  by  his  want 
of  means. 

The  adultery  was  proved. 

Oct  26,^-Middltton9  for  the  petitioner. 

Butt,  J.,  refused  to  grant  a  decree,  first,  on  the 
ground  that  the  petitioner  left  his  wife,  made  no 
inquities  about  her  for  eight  years,  and  when  he  found 
her  living  with  another  man  said  nothing;  and,  secondly, 
waited  five  or  six  years  before  commg  to  this  court. 

Fetiiien  diemieeed. 

The  petitioner  appealed  by  application  to  the  t)ivi- 
sional  Court  for  a  re-hearing. 

March  5. — Middleion,  for  the  petitioner. — [HAimaN, 
P. — Ought  not  this  application  to  have  been  to  the  Oourt 
of  Appeal,  as  the  case  was  tried  without  a  jury  P]^ 
No,  we  come  here  under  rule  62.  It  was  the  old 
practice  under  that  rule»  and  that  practice  was  pre- 
served ifhen  the  rule  was  amended  by  the  Bulsa  of 
August  12,  1885  (see  29  Solioitobs'  Joubmal,  p.  708), 
Bule  62,  as  amended,  is—"  An  application  for  a  new 
trial  of  issues  of  fact  trief  by  a  jury  or  lor  a  rs^ 
hearing  of  a  cause  shell  be  made  •  •  •  to  a  divi- 
sional court  of  the  Probate,  Divorce,  and  Admiralty 
Division."  [Tiie  Couas  then  proceeded  to  hear  the  case 
on  the  merits.]  It  appears  that  the  wife,  at  the  time  ot 
the  separation,  was  earning  41  a  week,  and  the  husband 
£1,  and  therefore  she  was  not  left  destitute.    The  oo^- 

(a.)  Beporiied  bf  S.  ^ItukM  Uloto,  Bsq.,  BarrietdtHat- 
Law. 
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High  Ooubt. 


Ik  THi  QooTM  OF  NiBBi  (dborabbd).— In  thb  Qooj}s  of  Bushkll. 


High  Oovn. 


ditioDB  in  life  of  the  partiM  must  be  looked  at,  and  it 
doee  not  seem  nnreaeonable  for  a  hatband  to  break  np 
his  home,  as  his  wife  was  a  oonflrmed  drankazd,  and  he 
oonld  t^e  no  other  oooxse.  It  oannot,  therefore,  be 
said  the  separation  was  without  exoose.  His  oondnot 
oannot  be  so  oonnsoted  with  the  sabsequent  adultery  as 
to  Justify  a  dismissal  of  the  petition.  As  to  the  un- 
reasonable delay,  the  husband's  wages  were  only  £1  a 
week,  and  it  is  now  sworn  to  that  he  was  out  of  work 
during  the  fl?e  or  six  years  two  periods  of  three  months 
and  six  months  respeotiyely,  which  would  necessarily 
cripple  his  resouroes. 


Himmr,  P.— We  are  of  opinion  that  this  is  not  a 
lor  re-heuing«  The  question  is,  whether  or  not  the 
petitioner  has  been  guilty  of  oondnot  conducing  to  the 
adultery  of  the  respondent  P  He  had  a  drunken  wife, 
and  it  is  suggested  that  places  him  in  a  different  position. 
We  cannot  reasonably  be  asked  to  say  that  any  man, 
whether  well  off  or  not,  is  entitled,  under  such  oireum- 
slances,  to  turn  his  wife  out  of  doors  without  more. 
In  casting  her  off  altogether  he  is  paying  no  heed  to  her 
future.  Here  the  adultery  is  substantially  after  the 
home  was  broken  up.  Then  the  husband  learns  that 
his  wife  is  lifing  in  adultery,  and  waits  Ave  years.  The 
excuse  made  for  this  delay  is  want  of  mesne,  but  he 
appears  to  ha^e  the  same  means  now  as  he  had  then. 
The  application  must  be  dismissed. 

IftAJiisTT,  J»,  concurred. 

Appeal  ditmiued. 

Solicitors,  OhetfUr  dh  Oo. 


Frob.  Biy.  ft  Adm.  Div.  I  .^   01 

PfobAte.  i  Jan.  81. 

In  the  Ooodi  of  Nabbs  (deeeatei).  {a.) 

AdminiihaUon'^NeoBt  of  kin^^Divoreed  vn/e — Indian 
divoreo^JExduBion  of  wife. 

Where  a  BHUeh  euljeti  married  in  the  United  Kingdom 
obtained  a  divoroe  from  hie  wife  in  India,  tht  court 
granted  adminietraiion  to  hie  neoBtof  hin  to  the  exdueion 
of  the  divorced  wife. 

Application  for  grant  of  letters  of  administration  of 
the  personal  estate  and  effects  of  Henry  Innes  Nsres  to 
Sir  George  Strong  Nares,  the  natural  and  lawful  brother 
of  the  halt  blood,  and  one  of  the  next  of  kin  of  thd 
deceased,  to  the  exclusion  of  the  divorced  wife  of  the 
deceased. 

The  original  domicil  of  the  deceased  was  Eoglish,  and 
on  the  Idth  of  May,  1876,  he  married  M.  A.  Hecker  in 
Dublin.  In  November,  1876,  they  went  to  Central 
India  with  the  regiment  to  which  the  deceased  was 
attached,  and  he  resided  there  till  February,  1886,  when 
he  was  ordered  home. 

On  the  4th  of  May,  1883,  he  obtained  a  decree  niei  in 
the  Court  of  Judicature,  Bombay,  for  dissolution  of  the 
marriage  on  the  ground  of  his  wife's  adultery,  and  this 
decree  was  made  absolute  on  the  6th  of  March,  1884. 
The  wife  hsd  since  married  again,  and  up  to  September, 
1887,  was  residing  at  a  known  address  in  the  Pas  de, 
Calais,  but  had  left  no  address  except  with  the  postal 
authorities,  who,  in  accordance  with  their  regulations, 
refused  to  disclose  it. 

A  notice  of  this  applicatton  by  registered,  prepaid 
letter  had  been  sent  to  the  last  known  address  on  the 
17th  of  January  and  no  reply  reoeiTed. 

Middleton,  in  support  of  the  applioation.— The  diforoe 

(a.)  Beported  by  J.  Qsbabd  Lawo^  Esq.,  Barrister-at- 
Law. 


proceedings  were  effectual  to  bar  tbe  wife's  liglit  torf 
ministration.  24  &  2Si  Tlot.  c.  104,  an  Act  for  e*b 
lishing  High  Courts  of  Judicature  in  IndiA^ieetioiil 
defines  the  Jurisdiction  and  powers  of  mioh  bigfaoont 
and  confers  {inter  alia)  on  them  matrimoaisl  ]vMi 
tion  to  be  defined  by  letters  patent.  The  liHi 
patent  issued  originally  under  this  Act  wen  ibmII 
by  others  of  the  28th  of  December,  1865,  Mlhi 
85  of  which  related  to  matrimonial  joiiadietioB,  d 
were  followed  by  the  Indian  DiTone  Aet  (Ao(I 
of  1869  of  the  Indian  Legislature),  ssetion  S  of  li 
proTides  that  the  Act  shall  extend  only  to  Chiii 
British  subjects  in  British  India  who  shin  iwidalfcl 
at  the  time  of  presenting  the  petition,  and  dtbcri 
marriage  shall  ha?e  been  solenmised  tiieee  or  i 
adultery,  ftc.,  committed  there.  The  remit,  fta ' 
is  the  same  as  if  the  diyorae  had  taken  plioelMn. 


Bmr,  J.,  allowed  the  grant  to  go  to  tbe  .. 
next  of  Un  to  his  brother  as  hafing  died  witM  eUt4 
chUd. 

Cfrani  aXhwed, 

Solicitors,  Neieh  A  Bowdl 


Prob.  DiT.  ft  Adm.  Di?.  \  «|,.)|. 

Probate.  / 

In  the  Goode  of  Bxtshul  (i.] 
Ptobaie^Wni^Mietake—Duly'execiUed  irtfieKnt^l 
Grant  with  aUeraiion,  \ 

A  draft  wUl  imm  duly  exeeuied  by  a  Mrfor.i 
ing  (inter  alia)  a  legacy  to  the  BtiM  BofdH 
The  teetator  etibeequently  executed  the  wiU,  is  1 
mietake  in  the  engroeement  the  legacy  vku  s^^ 
BriUeh  Royal  Infirmary. 

The  court,  on  proof  that  there  wae  no  $eekk 
OS  the  Itut'mentioned,  granted  probate  of  ih»m 
the  word  **  Brietol "  euMiiuted  for  *i  BrUUhr 

Motion  for  probate  of  the  will,  dated  N( 
1885,  of  S.  H.  Bushell,  with  tbe  substitution  o( 
•< Brietol"  for  « British"  in  a  paragraph  br 
a  legacy  of  i65,000  to  the  "British"  Boyel 
The  testator  intended  to  bequeath  this  loa 
Bristol  Boyal  Infirmary,  and  it  was  so  io'O'^ 
will,  which  was  prepared  by  his  solicitor,  w  ' 
him,  and  duly  executed  on  the  prerioos  day.  J^ 
take  arose  in  the  engrossment,  and  on  the  viU 
produced  to  the  testator,  and  on  his  reoelTiogtt' 
ance  that  it  corresponded  with  the  draft,  ^*^ 
without  reading  it  or  requiring  it  to  be  leed 
The  residuary  legatees  had  gi? en  a  written  '^ 
the  applioation. 

Deane,  in  support  of  the  motion,  dted  M* 
MorreU,  SO  W.  R.  491,  7  P.  D.  68.  . 

Butt,  J.,  granted  the  motion,  sabject  to  the 
tion  of  an  affldaTit  that  there  was  no  each  '~^ 
the  British  Boyal  Infirmary. 

Motion  granted. 

Solicitors,  Orowdy,  Bon,  A  Tarry. 
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GmAKAM  V.  Bdob  Am  Aitotbu. 


OOVBT  OV  ArpBAL* 


eottct  of  flyyiiu 

Itead&Dif.  April  10. 

fiiAiAK  9.  Bdos  avo  Axothkb  (^  OJScial  Liquid 
idtn  af  ike  Blacjcbubit  avb  BiffCBiai  Bbhxht 
Buhdito  Socibit).  (o.) 

0Mpaiiy  —  UnngiiteMd  companjf  —  ilctem  ci^iml 
•,^dii<  Vquidatar  Im  Ail  pmonoZ  wpadhh^A^ion 
Affetf^mpantet  ild»  1862  (15  ift  86  FYeC  e.  89), 
11.87,93,199,208. 

Tk  ploMjf  »mdtlu  dBfmdanU  pertonaUy It  fMNW 

rfMldwryeioB  proper%  tvAicft  Aa<2  vested  in  ikem  wndtr 

HtKgiiSOS  of  the  Companim  Ad^  1868,  cm  official  liquid 

Mm  of  OB  uwrogUkroi  company  m  prooeoo  of  winding 

^ikaiiheacUon  in  thai  form  wa$  ohuiouily  noi 
mkUutatUf  ttnd  ihmrefore  ougfU  to  he  titaifod. 


from   tbo   dedrion    of   a    difUional   coavt 
(HiddMoB,  B.,  and  Maniatji  J.)  nported  80  Q.  B.  D. 

Ibe  MlioB  WBB  brought  to  noo?er  aman  of  ground- 

HBt    U  Jane,  1878,  the  plaintiil  eonfeyed  land  to 

MMBfeaons,  rabjeot  to  a  rent  oharge  of  £52  8f.  9d. 

9K«BUk  In  1878  the  land  passed  into  the  posses- 

*a  «t  ftft  tenstees  of  the   Blaokbura   and    District 

Bmtt  Bsjiaiag  Society,  which   was  an  uaregistered 

9oapnj*   Ob  Oitober  85,  188 1|  an  order  was  made  for 

fts  liadfaig  op  of  the  building  society  under  the  pio- 

MHofOeODrnpanies  Act,  1862,  relating  to  nnregli- 

.teidsQBpiaiec.    On  February  81, 1882,  an  order  was 

Ml  Oder  section  803  of  the  Gompaoies  Act,  1868, 

fsU  property  of  the  building  society  in  the  defen- 

las  offidal  Kqoidators.'   The  defendant!  paid  the 

t  op  to  Maj,  1885,  but  subsequently  declined  to  do 

Ae  soiion  was  brought  without  lea? e  of  the  oonrt 

*Bvinding-up  pioceedings.    An  application  ha?ing 

I  Bids  to  Btay  the  action  on  the  ground  of  noa- 

)  with  section  87  of  the  Qompanies  Act,  1862, 

)d  bj  HawUns,  J.,  at  chamben,  to  the  Difi- 

i  Oourt^  bj  whom  the  action  was  stayed  on  that 

•plrintiff  appealed. 

•^.  ChiUff^tot  the  plaintiil.— The  action  is  brought, 

)  the  building  society,  but  against  the  oflQcial 

Section  87  of  the  Oompanies  Act,   1862, 

f  ftqiiiNs  the  leave  of  the  court  for  actions  brought 

'  '  the  company  which  is  being  wound  up.    The 

s,  by  faking  possession  of  the  property  and 

[  the  rent,  haTe  made  themselTCs  personally  liable. 

ire  in  the  aame  position  as  a  trustee  in  bank- 

:  Hanson  ▼•  Steveneont  1  B.  ft  A.  303 ;  Ex  parte 

t,  27  W.  B«  144,  9  Oh.  D.  252. 

Q.C7.,  and  Joeeph  WaUony  for  the  defendants, 
\  called  npon  to  argue. 

EsBBB,  M.R. — In  this  case  an  action  is  brought 

\  the  defendants  to  reooyer  arrears  of  an  annual 

i-rent  alleged  to  be  dae  from  the  defendants  to 

plahitiff  in  oonsequenoe  of  the  defendants  having 

^  ia  possession  of  the  land  whioh  was  snbjeot  to  the 

l-rent.    The  action   is  brought  in  suoh  a  form  as 

ks  the  defendants  personally  liable,  aud  it  was  to- 

f  dedsied  by  the  plaintiff's  couneel  that  the  object  of 

kaetion  was  to  make  the  defendants  and  their  prop- 

"^  liable,  and  that  it  was  not  directed  against  the 

'*ng  society  and  its  assets.    It  is  true  that  in  the 

of  the  writ  the  defendants  are  deecribed  as  the 

L  liquidators  of  the  Blackburn  and  District  Benefit 

>*)  Beported  by  A.  P.  Pbeobyal  Ebbp,  Esq.,  Barrister- 
at>Law.  bfaujid 


Building  Society,  but  no  mention  is  made  in  the  opera- 
tive part  of  it  it  their  oiAoial  capacity,  and  it  is  plain 
that,  if  Judgment  were  signed  upon  this  writ»  execution 
•ould  be  issued  against  them  personally. 

How  ia  then  any  colour  for  saying  that  the  defend- 
ants are  penonally  liable  to  such  an  action  as  this  P  The 
land  in  question  vested  in  the  defendants  under  the 
provisions  of  section  803  of  the  Oompanise  Act,  1868| 
as  official  liquidators  of  the  building  society.  By  sec- 
tion 199  of  the  same  Act  the  court  has  power  to  wind 
up  an  unregistered  company  just  as  if  it  were  a 
registered  company,  and  by  section  98  the  court  has 
power  to  appoint  official  liquidators  to  conduct  the  pro- 
ceedings in  the  winding  up  and  to  assist  the  court 
therein.  The  ofBoial  liquidators  are,  tharef on,  offloeraof 
the  court  appointed  to  assist  the  conit.  Then,  by  sec- 
tion 803,  the  oonrt  may  direct  that  all  such  property  as 
may  belong  to  the  company,  or  to  tmsteee  on  behalf  of 
the  company,  should  vest  in  the  offioial  liqnidaton  by 
their  official  naaec,  and  ^thereupon  the  sbbm  shall  Test 
accordingly,  and  the  official  liqnidaton  may  in  their 
official  names  •  •  .  bring  or  defend  any  actions, 
suits,  or  othev  legal  prooeedhiga  relating  to  any  prop- 
erty vested  in  them.'^  The  ofOdal  liqnidaton  have  no 
power  to  disobey  the  order  of  the  court  and  to  ref  nn  to 
let  the  propecty  vett  in  them.  They  an  not  in  the 
position  of  trustees  in  bankmpt<7,  who  can  elect 
whether  they  will  or  will  not  disclaim.  The  offioial 
liquidators  have  no  iuoh  power.  The  defendants  cannot, 
therofon,  beheld  to  be  personally  liable  on  the  ground 
that  they  elected  to  hold  this  praperty.  They  held  it 
solely  in  their  official  capadtT,  and  no  action  will  lie 
against  them  in  their  personal  and  indiridual  capacity  in 
respect  of  it.  That  being  so,  there  is  no  colour  for  the 
maiDtenance  of  this  action  against  the  defendants  per- 
sonally, and  thenfon  the  action  cannot  Justly  be 
allowed  to  proceed.  It  is  the  duty  of  the  court  to  stay 
an  action  which  cannot  be  maintained  on  the  ground 
thst  it  is  frivolous  and  vexations.  We  therefore  agree 
with  the  Divisional  Oonrt,  though  not  on  the  same 
grounds,  that  this  action  should  be  stsyed.  Whether 
the  defendants  can  be  sued  in  their  oi&oial  capacity  for 
these  arrean,  and  whether,  if  so,  the  leave  of  the  court 
is  necessary  in  order  to  bring  the  action,  are  questions 
whioh  it  is  not  necessary  for  us  now  to  decide. 

BowBB,  L.jr. — ^I  am  of  the  same  opinion.  The  action 
has  been  brought  against  the  defendants  in  their  per- 
sonal and  indiridual  capacity,  and  not  in  their  official 
capacity  as  official  liquidators.  The  intention  of  the 
action  was  to  make  them  personally  liable,  and  not  to 
attaoh  the  assets  of  the  company.  It  is  thenfore,  in 
my  opinion,  unnecessary  to  decide  whether,  if  the  writ 
had  been  diflenntly  fnmed  and  the  action  had  been 
brought  against  the  defendants  in  their  offioial  capacity, 
the  leave  of  the  court  would  have  been  necessary.  All 
that  we  have  to  decide  is,  whether  there  is  any  colour 
for  the  suggestion  that  the  defendants  can  be  made  per- 
sonally liable.  I  think  that  there  is  none.  By  section  803 
the  property  is  vested  in  the  offioial  liquidators  by  their 
official  names.  They  are  not  clothed  with  the  property 
except  as  official  liqnidaton,  and  it  is  in  that  capacity 
only  that  they  can  be  sued  in  respect  of  that  property, 
if  at  all.  It  is  the  plain  duty  of  the  court  to  stay 
actions  which  are  obriously  untenable,  as  being  oppres- 
sive, and  I  agree,  thenfore,  that  this  appeal  must  be 
dismissed,  and  that  the  action  must  be  stayed. 

Appeal  diemiised. 

Solicitors  for  the  plaintiff,  Pritchard,  EngUfidd,  A  Oo. 

Solicitor  for  the  defendants,  Needham, 
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Court  of  Appeal* 


JOWBTT  V.  LoOAXi  BoARD  OF  IdLB.— PbIM  V.  SxiTH. 


OOVRT  OF  AppIAL- 


:^om  Q.  B.  Bi?.  April  10. 

JowETT  V.  Local  Boaxd  or  Ibu^  (<»•) 

Fmic  ffealih  Ad^  1875  (38  A  89  Vie$.  e,  S^-^Meaning 
of  **sireei'*  in  Mcticn  150 — Interpretation  ehuse — 
Section  4. 

The  definition  of  **  street "  given  hy  sedion  4  of  the 
PMic  Health  Act^  1875,  must  he  read  into  section  150, 
according  to  the  method  of  construction  laid  doum  in 
M»7or  of  Portemoutb  v.  Smith,  13  Q.  B.  D,  184,  32 
W.  R.  Dig.  123. 

Decision  of  the  Qaeen'«  Bench  IH?iaion  (ante,  j>,  138}, 
afirnudk 

Appeal  from  thadtdiion  of  a  dIviBioaal  obvrt  (Stephen 
and  Obarlaa,  JJ.)»  reported  ante,  p.  138. 

&?be  action  was  brought  againet  the  lecal  boaid  for 
treepase  in  entering  npon  a  certain  yard  beloBging  to 
the  plaintiil,  for  the  pnrpoee  o£  pairing  Aheoentre  of  tbe 
yard  as  a  roadway,  tinder  the  powers  ^Tea  themby  sec- 
tion 150  of  tbe  PabUc  HealOi  Aet,  1875.  . 

At  tbe  trial  before  ULssMjj  J.,  judgment  was  entered 
for  the  plaintiff. 

The  facta  of  the  case  are  set  out  in  the  report  in  the 
court  below,  and  it  is  snf&oient  to  state  that  tbe  ques- 
tion raiaed  waa  whether  a  yard  which  led  to  a  mill,  and 
through  which  there  was  no  regular  thoroughfare,  was  a 
<'atreet"  within  the  meaning  of  section  150  of  the 
Public  Health  Act* 

The  Diylaional  Oonrt  held  that  they  were  bound  by 
the  dedaion  of  the  Court  of  Appeal  in  Jfayor  of  Ports- 
mouth  T.  Bmiith,  13  Q.  B.  D.  184,  32  W.  B.  Dig.  123,  to 
read  into  section  150  the  definition  of  '*  street "  gl^en  by 
section  4,  and  they  entered  judgment  for  the  defendants 
accordingly. 

The  plaintiff  appealed. 

By  section  4  of  the  Public  Health  Act,  1875,  "  street " 
indndes  any  hi^way  not  being  a  turnpike  i^ad,  and 
any  public  bridge  not  being  a  county  bridge,  and  any 
road,  lane,  footway,  square,  court,  alley,  or  passage, 
whetiier  a  thoroughfare  or  not. 

Ti7idal  Atkinson^  Q,G.  (Longstaffe  with  him),  for  the 
plaintiff. — ^It  is  true  that  in  The  Mayor  of  Portsmouth 
▼•  Smith  the  Master  of  the  Bolls  and  Bowen,  L.J.,  con- 
sidsred  that  the  interpretation  clause  must  be  read  with 
the  other  sections,  but  that  opinion,  was  not  material  to 
the-  decision,  and  when  the  case  was  aflflrmed  in  l^e 
House  of  Lords  (10  App.  Cas.  364,  38  W.  B.  Dig.  128) 
Lord  Blackburn  (page  378)  and  Lord  Watson  (page  375) 
did  not  concur  with  that  opinion* 

ForheSf  Q.O*,  and  WW>erforee,  for  the  defendants, 
were  not  called  upon  to  argue. 

Lord  EsHBR,  M.B. — ^It  is  clear  that  if  the  interpreta- 
tion clause  is  to  be  read  into  section  150  aotbiag  more 
is  to  be  said.  I  am  still  of  the  opinion  which  I  ex- 
pressed in  the  Portsmouth  ease^  that  the  words  of  the 
interpretation  clause  must  be  real  into  the  section.  No 
doubt  tbe  House  of  Lords  did  not  affirm  the  liew  I  then 
took,  but  all  that  they  said  was  that  ''at  present "  they 
were  unable  to  concur  with  it.  I  therefore  adhere  to 
my  opinion,  and  tbe  plaintiiTs  only  course  is  to  go  to 
the  House  of  Lords  to  solfe  the  doubt. 

BowBsr,  L.J.,  concurred. 

Solicitors  for  the  plaintiff,  Lancaster  A  Wright^  Brad- 
ford. 

Solicitors  for  the  defendants,  Killickf  Hunter,  ib  Ftnf, 
Bradford. 

(a.)  Beported  by  A.  P.  Pbrobyal  Ebip,  Esq.,  Barrister- 
at»Law. 


From  Q.  B.  DiT.  March  27. 

Psm  V*  &CITH.  (a.) 

Mayor's  Court — Removai  of  action  before  entry  for  irid^ 
hut  fkote  than  a  moath  aft»  service  of  iiaiA^ 
Mayor's  Gouri  Ak^,  18&7  (^0  dr  21  Vict.  c.  157)^1.  ll«i 

By  section  17  of  the  Mayor^s  Oourt  Ad,  1857,  d 
eauu  depending  in  the  Mayor's  Court  shail  he  remm 
before  judgment  therein  into  any  superior  oouH  wklk 
the  writ  removing  such  cause  shaU  have  been  lodged  wm 
the  proper  officer  of  the  court  within  one  month  after  m 
service  of  the. plaint,  or  unless  such  writ  ahaUhuehm 
lodged  with  such  officer  before  siuih  action  shall  hast  hti] 
entered  for  trial. 

More  than  a  month  after  the  service  of  the  pl^  H 
before  the  action  was  entered  for  tried,  opplicatiM  m' 
made  for  a  torit  of  certiorari  to  remove  the  admfrml^ 
the  Mayor's  Court  to  the  High  Court. 

ffeld^  tJiat  the  appliccUion  wcu  in  time. 

Appeal    from    the    decision    of  a    divisiooal  ad  \ 
(Mathewand  A.  L.  Smith,  JJ.),  reported  20  d^^ 
554. 

The  action  was  commenced  in  the  Mayor's  Ootftlt^ 
KoTember  25,  188?,  the  plaint  being  sar?ed  the  m 
day.    Appearance  was  entered  on    December  3.  ' 
January  17,  the  cause  not  having  been  entered  foctri^ 
the  defendant  took  out  a  summons  for  a  caHereiM 
remoye  the  action  into   the  High  Court     Thli   ' 
granted  by  the  master,  but  on  appeal  Field,  J'n  > 
the  matter  to  the  court.    The  DlTisional  Court  d 
Mathew,  J.,  holding  that  the  summons  was  in  I 
and  A.  L.  Smith,  J.,  that  it  was  not.    A.  L.  Sa'^ 
as  the  junior  judge,  having  withdrawn  his  judj 
the  order  of  the  nuster  was  aifirmed,  and  the  ] 
appealed. 

By   section    17    of    the    Mayor's    Court   A4j 
(26   &   21    Vict.  c.   157):    "No  cause    deperf" 
the  'Mayor's  Court  shall  be  removed  before  jo 
therein  into  any  superior  court  unless  the  writ  It 
such  cause  shall  have    been  lodged   with   the  | 
ofScer  of  the  court  within  one  month  after  the  sen 
the  plaint,  or  unless  such  writ  shall  have  been  1 
with  such  officer  before  such   action    shall  bate  1 
entered  for  trial  according  to  the  practice  of  the  1 
Court. 

fforrie  \Payne,  Q.C.  {R.F,  Cdam  with  bini),|of' 
plaintiff. ^The  question  is  whether  the  seotiea  gtvM 
alternative.     We  say  that  it  does  not,  and  that  ^ 
should  be  read  as  *  and.*    More  than  a  month  hsd  i 
pired  from  the  service  of  the  plaint,  and  the 
Was  therefore  out  of  time.    If  the  CKstlon  was  set  < 
fbr  trial  within  the  month  it  could  not  be  removed  i 
tiiat. 

Beginald  Bray,  for  the  defendant,  was  not  i 
upon. 

Fry,  L.J.— In  this  case  I  should  not  have  \ 
there  was  any  difficulty,  but  the  fact  that  the  ]od«»j 
the  court  below  have  differed  shows  that  that  is  b^^ 
It  is  a  abort  pofait,  and  ariaes  solely  on  the  «)»1*^?2 
of  section  17  of  the  Mayor's  Court  Act,  1^^^- J^ 
that  section  give  an  alternative  P  May  the  oaass  be  w 
moved  either  within  a  month  after  the  service  of  pW" 
or  at  any  time  before  it  is  set  down  for  trial  f  i  "^ 
that  the  word  "  or "  does  express  an  altematife,  »*• 
see  no  reason  to  read  it  as  equivalent  to  "^"^  JL 
effect  is  to  give  the  longer  of  two  periods  to  ^V^ 
seeking  to  remove  the  action.  If  it  is  entered  fortw 
within  the  month  he  has  a  month  from  the  f^^  " 
tiie  plaint,  but  if  the  month  has  elapsed,  and  the  aoi»> 
is  still  not  entered  for  trial,  he  may  gemovejtj^ 

(a.)  Beported  by  A.  P.  Pebosval  Kbip,  Beq.i  Baiii»«*' 
at- Law. 
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tesbefbrelt  isso  enteTCcL    He  cannot  therefore  have 

%m  Chtn  a  month,  and  he  may  have  more.    I  oan  see 

,    ^ottiBg  nnieasonable  in  this  oonstruotion,  and  I  think 

jUHum,  J.y  was  right,  and  that  this  appeal  must  be 


LopBB,  LJ^. — ^I  am  of  the  same  opinion.    The  point  is, 

adifflooltone,  bnt  I  mnst  decide  it  according* 

the  beet  of  my  ability.      I  think  two    alternative 

are  given  bj  the  section  for  the  lodging  of  the 

of  eerf  jorart.    I  do  not  think  '*  or  "  shonld  ever  be 

as  *'and/'  unless  there  are  circumstances  com- 

ui  to  Tazy  its  meaning.    Here  I  can  see  noth- 

iDjost  or  unreasonable  in  giving  the    word    its 

~  and  ordinary  ccnstmctioiu 
Ths  appeal  therefore  fails. 

itffBsI  tfimissed* 

fUidtors  for  the  plaintiff,  Ranger  A  BwrUm. 

Motor  for  the  defendant,  W.  F.  Ta/nu 


iQ.B.I>iv.  March  15. 

GKinroT  V,  TowNSEin).  («.) 

•bM-n/iurtscftefJon  of  Mofycr^B  Gaufi^^PrO' 
ittitie»  Krfoppet-^itfayor's  Cwtri  of  London  Pro» 

'  i  Ad,  1857  (80  <k  21  Fic*.  «.  167),  a.  18. 
Tie  plmniifa  BoUcitoTf  who  carried  on  huiinesa 
I  tki  fitrSdiction  of  the  Mayar^e  Court  of  London, 
\  to  the  defendant  demanding  payment  of  £7  6s.  ^d, 
\  fsoii  tdd  and  delivered  by  the  plaintiff  to  the 
NeUher  of  the  parties  resided  or  carried  on 
t  nor  toae  the  conWact  entered  into,  within  the 
Hon.  The  defendant,  in  a  letter  written  to  the 
"a  aolieitor^^poBted  outeide,  hU  received  within ^ 
diction—emitted  that  he  owed  £5  6a.  6d.  to  the 
The  plaintiff  having  brought  an  action  in  the 
Court  to  recover  £7  6i.  fid,  for  goods  sold  and 
iy  the  defendant  obtained  a  writ  of  prohibition 
iinge  therein.  The  plaintiff  then  brought 
%  to  recover  £5  6a.  6(2.  on  an  account  stated, 
r  defendant  obtained  a  second  writ  of  prohibition. 
f,  thai  the  prohibition  in  the  first  action  was  not 
I  tstoppel  against  the  bringing  of  the  second  action ; 
tike  admission  of  the  defendant  and  the  bringing  of 
\9Beond  action  amounted  to  an  account  stated;  that 
^seenuni  was  stated  within  the  jurisdiction  of  the 
■'a  Court;  that  the  plaintiffs  solicitor  was  hit 
\  to  receive  the  admission  and  'to  state  the  account ; 
iihaiy  therefore,  the  Mayor's  Court  had  jurisdiction 
'  }  the  action* 

peal  from  a  decision  of  a  divisional  court  (Mathew 
U.  li.  Smith,  J  J.). 

e,  1887,  the  plaintiff's  solicitors,  who  carried  on 
within  the  jurisdiction  of  the  Mayor's  Oonrt  iu 
ity  of  London,  wrote  to  the  defendant,  who  resided 
I  the  jurisdiction,  demanding  payment  of  a  sum  of 
,  6d.  alleged  to  be  due  to  the  plaintiff,  who  resided 
hjUverpool,  from  the  defendant  for  goods  sold  and 
**  red,  the  contract  not  having  been  entered  into,  nor 
or  in  part  performed  within  the  jurisdiction. 
•  defendant  replied  by  letter,  posted  outside  tbe  jurie- 
but  received  by  the  plaintiff's  solloicors  within 
jisdiotiony  wherein  the  defendant  admitted  that  he 
I  the  plaintiff  £5  68.  6d.,  but  denied  any  further  in- 
3neas.  The  pluintiff  commenced  an  action  in  the 
fs  Court  to  recover  £7  68.  6d.,  and  a  reference  was 
by  the  court,  but  the  defendant  obtained  a  writ 
prohibition  staying  all  further  proceediogs  iu   the 


9^   Beported  by  Spxnobb  L.  Holland,  Esg^.,  BarristeT- 
at- Law. 


action  or  on  the  award,  on  the  ground  that  the  llayo^s 
Oourt  had  no  jurisdiction.  Thereupon  the  platntiS 
commenced  a  second  action  to  recover  the  sum  of 
£5  6s.  6d.  on  an  account  stated.  The  defendant  having 
got  a  writ  of  prohibition  staying  the  second  action,  tiie 
plaintiff  obtained  a  rule  nisi  for  a  auparaedeoa  setting 
aside  the  writ  of  prohibition.  The  rule  nisi  waa  dit- 
charged  by  Mathew  and  A.  L.  Smith,  JJ.  who  held  that 
the  admission  contained  in  the  defendant's  letter  was 
never  accepted  by  the  plaintiff,  and  consequently  that 
there  was  no  account  stated  between  the  plaintiff  and 
the  defendant.    The  plaintiff  appealed* 

Section  12  of  the  Mayoi^e  Oourt  of  London  Proo^We 
Act,  1857  (  80  &  81  Yiot.  c.  157)  in  effect  (omitting  im- 
material parts)  gives  the  Mayor's  Oourt  jurisdiction  in 
any  action  "  where  the  debt  or  damage  claimed  shall  not 
exceed  £50  .  •  .  if  the  cftuse  of  action  either  wholly 
or  in  part  arose  within  the  Olty  of  London  or  the 
liberties  thereof." 

Orutnp,  Q.Cf  and^.  Lewis  Thomas^  for  the  plsintiff* 

R*  B.  Parkes,  for  the  defendant. 

The  arguments  sufficiently  appear  from  the  judg^ 
ments. 

The  following  cases  were  cited :  Evans  v.  yichoUohf 
88  L.  T.  N.  8.  778 ;  Duntop  v.  Biggins,  1  H.  L.  Oaa. 
381  ;  Irving  v.  Veiteh,  3  M.  A  W.  91 ;  Taylor  t. 
mcholls,  84  W.  R.  673,  1  0  P.  D.  843;  H^aitoce  V. 
Allen,  83  W.  R.  703,  L.  R.  10  0.  P.  607 ;  ffughes  V. 
Thorpe,  5  M.  &  W.  657;  Cocking  v.  (Vard,  lO.  B.  858 ; 
Bennett  v.  Cosgriff,  38  L.  T.  N.  8.  177,  26  W.  R.  Dig, 
110 ;  Breckon  v.  Smith,  1  A.  ft  E.  488. 

Cur,  adv,  vulL 

March  87«— Lord  ^shbb,  M.R.  (after  statiag  the  faoti 
above  set  out). — ^There  were  feeveral  points  talnn  in  this 
case ;  one  was  whether  the  fact  of  this  claim  having  bedb 
made  in  the  former  action,  and  a  prohibition  having  been 
granted,  was  not  an  estoppel  against  the  new  action.  I 
have  no  doubt  myself  at  aU  that  a  prohibition  is  not  an 
estoppel,  therefore  that  point  fails*  Then,  it  being  said 
that  this  was  an  action  on  an  account  stated,  it  was  urged 
by  the  defendant  that  there  was  no  account  stated  any- 
where, whether  within  or  without  the  Olty,  and  the  point 
was  taken  that  an  account  stated  must  be  an  account 
accepted  by  both  sides.  I  agree  to  that,  but  then  it  is 
true  that  an  unqualified  admission  is  evidence  of  a  state- 
ment of  account  against  the  person  who  makes  that 
unqualified  admission.  The  other  party  must  accept  it 
as  an  admission  or  there  is  no  account  stated.  How  does 
the  plaintiff  accept  it  P  He  accepts  it  by  bringing  the 
action.  The  bringing  the  action  on  an  account  stated  is 
an  acceptance  of  that  account  by  him ;  the  unqualified 
admission  is  evidence  of  its  being  stated  by  the  other 
side,  and  therefore  you  have  a  settlement  of  the  account, 
and  ever  since  one  can  recoUeot  that  has  been  the  way 
in  which  many  an  account  stated  has  been  sued  hpon, 
and  judgment  has  been  recovered  thereon.  'The  next 
question  was  this :  the  admission  was  in  a  letter ;  that 
letter  was  posted  outside  the  Olty,  it  was  received  within 
the  City :  where  was  the  account  stated  ?  Is  it  stated 
at  the  time  the  letter  is  put  in  the  post,  or  is  it  stated  at 
the  time  when  the  letter  is  received  by  the  person  to 
whom  it  is  addressed  P  I  am  of  opinion  that  the  account 
is  stated  at  the  time  it  is  received  by  the  person  to  whom 
it  is  addressed,  because  then  he,  if  he  is  the  principal,  or 
if  he  is  an  agent  who  can  accept  the  admission,  has  got 
to  act  upon  it,  and  say  whether  he  agrees  to  it  There- 
fore the  admission  here  was  made  within  the  Olty. 

TheU  another  point  arises.  Whether  the  solicitor  was 
the  agent  to  state  the  account  ?    I  think  the  proper  way 

I  to  put  the  question  is  to  ask  yourself  whether  he  was  the 
agent  to  receive  the  admission.  If  a  solicitor  is 
authorized  to  make  a  claim,  I  am  of  opinion  that  he 
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is  by  that  alone  made  the  agent  to  xecel?e  the  anewer  to 
that  application— if  the  answer  is  an  admiaeion,  to  re- 
oel7e  that  admieeion.  I  think,  npon  all  the  points,  this 
was  an  admission  xeoelTed  in  the  Oity,  that  that  admis- 
sion  was  made  an  aooonnt  stated,  that  part  of  the  oanse 
of  action  arose  within  the  Oity,  and  therefore  there  it 
jurisdiction  in  the  Mayor's  Conrt  to  try  this  case  npon 
the  aeconnt  stated,  and  npon  that  alone.  It  is  a  thing 
to  be  noticed,  as  I  noticed  in  the  argument  that,  if  two 
people  are  dealing  in  Liyerpool,  or  Glasgow,  if  the 
daimsnt,  instead  of  writing  himself  from  Glasgow  or 
lif  erpool  to  his  debtor,  gets  a  solicitor  in  London  to 
write  the  letter,  and  the  person  to  whom  that  letter  is 
written  answers  it  to  the  solicitor  in  London,  that  gives 
the  Mayor's  Court  in  the  City  of  London  jurisdiction 
over  matters  thst  have  happened  in  Glasgow  or  liver- 
pool.  It  seems  absurd,  but  when  you  come  to  look  at 
the  law  of  it,  the  writing  of  the  letter  and  the  answer  to 
it  are  in  law  tiie  same  as  if  the  plaintiff  and  defendant 
liad  come  to  London  and  had  stated  an  account  between 
'  them,  and  setUed  the  balance  within  the  Oity.  If  they 
did  that,  no  doubt  the  Mayor's  Court  would  have  juris- 
diction. 

'  Fbt,  LJ. — The  learned  judges  of  the  Divisional 
Court,  as  far  as  I  can  understand,  considered  that, 
instead  of  there  being  any  statement  of  account,  the 
proceedings  in  the  first  action  showed  that  the  plaintiff 
did  not  accept  or  state  to  the  defendant  the  account  of 
i66  6s.  6d.  That  appears  to  me  to  have  been  the  ground 
cf  their  decision.  If  so,  I  do  not  think  it  can  be  main- 
tained. It  appears  to  me,  on  the  contrary,  that  the 
subsequent  action,  and  the  unqualified  admission  of 
i65  6s.  6d.  being  due,  were  evidence  of  the  acconut 
stated  for  that  amount.  That  point  appears  to  me  to 
have  been  determined  by  the  case  of  Chiiman  v.  Counif 
2  M.  ft  G.  307.  There  one  of  the  defendants  was 
shown  an  account  with  the  plaintiffs  in  their  counting- 
house.  He  objected  to  one  cf  the  items,  and  made  no 
remark  upon  the  rest,  whereupon  an  action  was  begun 
for  the  whole  account,  including  the  item  objected  to, 
and  in  the  same  declaration  a  count  was  contained  of 
an  sccount  stated,  and  the  plaintiff  recovered  on  the 
account  stated  the  smaller  sum,  although  in  the  same 
action  he  had  sued  for  the  larger  sum.  With  the  single 
exception  that  in  that  case  the  attempt  to  recover  the 
larger  sum  was  in  the  same  action  as  that  in  which  the 
smaller  sum  was  recovered,  that  case  is  precisely  on  all 
fours  with  this,  and  I  think  is  an  authority  in  favour  of 
the  contention  of  the  appellant  in  this  case. 

Upon  the  other  points  to  which  reference  has  been 
made,  I  content  myself  with  ezpre<wing  my  concurrence 
with  the  view  of  the  Master  of  the  Bolls. 

LoPBS,  L.  J.— It  is  clear  law  that  is  acted  upon  every 
day,  and  I  may  say  many  times  a  day,  that  an  account 
stated  is  an  admission  of  a  sum  of  money  being  due 
from  the  defendant  to  the  plaintiff  which  can  be  charged 
in  an  account  stated  as  a  distinct  cause  of  action.  The 
action  lies  upon  an  absolute  acknowledgment  made  by 
the  defendant  to  the  plaintiff,  or  his  agent  authorized  to 
receive  such  an  admission  of  a  debt  due  from  him  to 
the  plaintifF,  and  payable  at  the  time  of  action  brought. 
I  do  not  hesitate  to  say  that  is  clear  law,  and  I  cannot 
understand  how  it  can  for  one  moment  be  doubted. 
There  were  two  cases  referred  to  here  that  I  think  it 
desirable  to  refer  to.  One  was  the  case  of  Evans  v. 
Niehohon,  and  the  observations  of  Archibald,  J.,  in  that 
case,  it  appears  to  me,  should  be  quoted  with  regard  to 
the  case  now  before  us.  Archibald,  J.,  there  says : — 
"  The  plaintiff  based  his  case  on  two  grounds,  the  first 
being  upon  a  claim  for  goods  sold  and  delivered.  But, 
with  reference  to  that  claim,  the  droumstances  showed 
that  part  certainly  of  the  cause  of  action  tuck  place  out 
of  the  jurisdiction,  and  to  entitle  the  Mayor's  Court, 
npon  a  prohibition  teing  moved  to  issue  to  it,  to  proceed 


in  the  action,  the  whole  cause  most  ariss  vikfaia  Or 
City.    But  he  rested  his  case,  also,  npon  a  didm  on  ii 
account  stated.    A  letter  written  hy  ths  defendant  is 
such  terms  as  to  be  an  absolute  admissioa  of  the  dett 
being  due  was  posted  out  of  the  City  and  receifed  in  it* 
It  will  be  observed  those  are  dreumstanoes  similar  i» 
those  in  the  preeent  case.  Then  Afchibsld,  J.,  prooeefli: 
'*  The  question  is.  Where  is  the  account  statsd  f  ^o% 
as  soon  as  it  was  put  in  the  post  by  the  defendant  tiua 
was  an  account  stated  as  against  him  as  deddedbjAft 
cases  of  DunUp  v.  Biggins  and  Dunwn  v.  lykn,! 
C.  B.  225.    But  it  was  a  contioaing  statement,  ani  I 
see  no  difference  between  an  acceptance  of  a  cobM 
and  a  statement  of  account  so  far  as  the  principle  I 
concerned.    It  is  true  that  in  Dunhp  v.  Eiggint  it  fH 
not  necessary  for  the  court  there  to  consider  fhii  pcfa^ 
but  it  is  quite  consistent  with  the  judgment  on  the  pdit 
decided  that  the  acceptance  was  a  oonttnuiBg  scoepteMfc 
This  esse  of   a  statement  is  analogoos,  I  tUii;  to 
that  of  an  acceptance,  for  the  tnuuaotion  shapa  iNT 
thus :— When  a  lettMr  is  written  by  the  creditor  aU^ 
the  debtor :    *  Bo  you  owe  me  the  sum  mmfaoaidk^ 
account?'  and  the  answer  is  'Yes,'  thesilttv 
answer  is  continaons  until  it  reaches  the  ^ptmfo^tm 
it  is  sent,  and  is  a  statement  to  him  then  ^^ 
place  where  he  receives  it."    The  other  caie  ia  nF 
V.  NiehoUt,  which  also  seems  to  me  to  be  inili  4R>*^ 
stances  very  near  the  present  case.    Tiist  fw^ 
where  **  the  defendant  ordered  goods  of  the  W^]^ 
traveller  in  Battersea,  and  they  were  deliversdtoha« 
his  place  of  business  in  Battersea  where  bewil* 
There  was  no  statement  as  to  the  place  from  *^*^ 
goods  were  sent,  but,  after  they  had  been  5"^^J^ 
him,  the  defendant,  in  answer  to  a  letter  vi^^'i? 
by  the  plaintiff's  solidtor  in  King  William-stnet^ 
demanding  payment  of  the  price,  i58  8s.  ^i^J"^ 
the  solidtor  (whether  by  poet  or  otherwiie  w^ 
appear) :— <  I  will  call  at  your  office  in  the  eariyp* 
next  week,  and  hope  to  make  some  BatisfiotorytfMrl 
ment  for  the  payment  of  Mr.  Taylor's  dsim/  uF* 
rule  for  a  prohibition  to  restrain  the  proceedinpft*. 
action  brought  in  the  Mayor's  Court  for  goods  «»"J 
delivered    at   the  defendant's   request,  and  uF^ 
account    stated,    held  a  suflicieDt  admission  of  I 
debt  to  support  an  account  stated,  and  to  ^*^ 
court  assuming  that  there  was  a  cause  of  sdionin 
within  the  jurisdiction  of  the  Mayor's  Ooort."  J> 
two  cases  appear  to  me   clearly    to   show  ^.^ 
Divisional  Court  were  wrong.     I  agree  with  vhtfi 
been  said  by  the  other  .members  of  the  court,  and  I^ 
much  doubt  if  the  fhots  of  this  case  were  msdeelMn 
the  Divisional  Court. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Aird  A  Hood. 

SoUdtors  for  the  defendant,  Morris  A  Bkkards. 


FromQ.B,  Div.  F«^^ 

In  re  Bidbell. 
Mp  parte  Eabl  or  Btbathxcbb.  (i*) 

JBanArriiptey— "  Final  judgment  *^^OrdtT  for  i»««* 
o/adion  fw  want  of  prosecution — Banhru^ 
1883  (46  df  47  Vid.  c  52),  s,  4,  sub-secHon  1  (g> 

An  order  had  heeti  obtained  hy  the  defendatd  yw 
dismissal  of  an  action  (for  the  recovery  of  land^^ 
aUon  of  tiUe,  and  mesne  profits)  for  want  of  " 
and  for  the  payment  of  costs,  .  ^^m 

Beld,  that  such  an  order  is  not  a  final  J^m 
vHthin  tJhe  meaning  of  section  4,  sub-section  1  (g)»  V^ 

(a.)  Eeportied  by  A.  H.  Tonn,  Esq.,  Barrister-at-X** 
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Mnpkjf  Adf  1883,  upon  which  the  de/mdafU  U 
MA  to  Nfie  lAe  'pMnHff  with  a  hankrupiey  noHoe. 

lUiVMBB  appeal  by  lea?e  from  an  order  of  Oa?e 
■dGiaothan,  JJ.,  reported  anie^  p.  304,  80  Q.  B.  D.  318, 
dming  n  order  of  the  KewcMtle  Oonntj  Ooart,  dU- 
■Uog  •  btakraptflj  petition. 

Am  oidtr  hid  been  made  by  Nortb,  J.,  in  an  action  in 
ttaCliaiMeiy  DivMoo,  for  the  reoo?ery  of  poateeaion  of 
hid,  for  a  deokration  of  title,  and  for  meane  proflta, 
diaadMbg  the  aofiion  for  want  of  proaeontion,  with  ooata. 
Th«  OMli  were  taxed  at  £52,  and  a  bankroptoy  notioe 
TOMiTad  open  the  plaintiff,  with  whioh  he  did  not 
tmfij,  A  bankmptoy  petitfon  againat  him  waa  there- 
i|0B|ie8ented. 

Svfm  Biggins,  Q.O.^  and  F.  Stephen^  for  the  ap- 

piBflt-Tbere  haa  been  a  *' final  Judgment "  in  thla 

mt,  We  got  execution  for  the  coata,  to  which  the 

Aointaraed  ntUla  hond,  ao  that  there  waa  no  aeiaare 

■lahofgooda.    The  qoeition  decided  by  the.oonrt 

laiitowlwahonld  pay  the  ooata,  and  that  waa  the 

o^^Mtio&thecoart  waa  asked  to  decide,  and  that 

y^HMtmmithin  Ex  parte  Moore,  33  W.  B.  438, 

14aB.D.637.    la  E(B  parte  Schmitz,  32  W.  B.  818, 

U  d  B.  D.  509,  the  order  waa  by  conaent,  and  only 

ito^td  pnoaedinga  tsontiogently.     Ex  parte  Whinney, 

l)aB.D.  476,  32  W.  B.  Dig.   11,  and  Ex  parte 

0Uaery,3S  W.  B.  469,  12  a  B.  D.  348,  are  alao  dia- 

%nMk  Bj  1  A  2  Viet.  c.  110  ordera  and  decreea 

jttteOotttol  Chancery  are  pot  on  the  aame  footing  aa 

MpMBti.  igain,  in  an  action  for  the  poaaeaaion  of 

■d  (he  rjgbUf  poaaeaaion  at  the  time  of  the  writ  la  the 

NfQBatioa  to  be  decided,  and  that  baa  been  determined 

■  ttictioe.   The  defendant  in  an  action  of  ejectment 

t^  not  Nt  Dp  the  plea  of  re$  judicata,  even  if  the 

2J|<|>  W  been  fought  oot.    The  plaintiff  can  alwaya 

■^9  a  imh  action   claiming  poaaeaaion  from  the  date 

vtteneivrit.    Bj  the  diamiaaal  of  the  action  for  want 

~P"Mntion  thia  gwrtioalar  action  haa  reached  all  the 

»7ofwMchitia  capable. 

'    &  ?oo{/,  for  the  reapondent,  waa  not  called  upon. 

|<«d  EaRiR,  M.B. — I  think  there  are  only  two  oaaea 
iMoonaidered,  Ex  parte  Ohinery  and  Ex  parte  Moore, 
j'tte other  caaea  on  thia  point  have  been  deeided  on 
■knithoritj.  The  principle  in  Ex  parte  Ohinery  waa 
^by  OottoD,  L.J.,  to  be  that  the  word  ''  Judgment " 
■^sUtate  ia  tobe  oonatmed  ftrioUy,  and  to  be  nnder- 
to  mean  that  which  waa  known  before  in  law  aa  a 
^r '^'  »•  diatingniahed  from  ** order."  Farther, 
■* Judgment  must  be  a  final  Judgment 
^erefore,  if  the  court  eomea  to  the  concluaion  that  it 
^  oidar  which  ia  in  diapnte,  and  not  a  jndgment, 
"*  BO  bankmptey  petition  can  be  upheld.  Aa  to  the 
ij'ihial  judgment,**  Cotton,  L.J.,  aald  that  they 
^^. .  A  Judgment  obtained  In  an  action  by  which  a 
«noiiil7  axUtiog  liability  of  the  defendant  to  the 
J««ff  ii  aacertained  or  efctabliahed."  It  haa  been  aug- 
^at  that  definition  ia  not  exact,  and  Lord 
^  0.,  in  Ex  parte  Moore,  aaid  :  "  To  constitute 
^^  a  final  Jndgment  nothing  more  ia  neceaaary 
^  wat  there  ahonld  be  a  proper  litie  eonteatatio  and  a 
*  "IP^cation  between  the  parties  to  it  on  the 
■Jj-  I  think,  perhape,  the  worda  "  on  the  merita  " 
^  hate  been  omitted  from  this  definition.  Then  aa 
^e  worda  «*for  existing  liability,"  Lord  Selbome 
"Wttat  "Thoae  expreaaiona  must  be  taken  in  con- 
JJJ^th  the  particular  facta  of  the  caaea  in  relation 
^y^  they  were  need."  I  do  not  think  that  Lord  8el- 
■J*  wanted  to  oontradlot  in  the  latter  part  of  hia 
■yj-ntwhat  he  had  preiioualy  laid  down.  I  think 
^vlV*  ^^  Pleaaed  with  the  worda  *<for  exiaUng 
3^  and  that  he  wiahed  to  aubatitate  "  litis 
2^0'— that  ia  to  aay,  a  previously  exiatlng 
^■*«  <rf  liabUity,  by  which   the    queation    aa  to 


whether  a  pre-exbtiag  right  of  the  plaintiff  agiinat 
the  defendant  exiated  waa  aacertained.  Either  there 
would  be,  or  there  could  not  be,  auch  a  right,  and  in 
either  oaae  the  question  wonld  be  aacertained  and  deter- 
mined. Cotton,  L. J.,  finding  that  hia  former  dofluition 
had  been  oritlclzsd,  aaid  that  a  final  judgment  is'* a 
Judgment  in  an  action  between  partlea  brought  to  eatab- 
liah  acme  right  of  the  plaintiff  againat  the  defdndant," 
and  prooeeded  to  add  that  a  tore  waa  included  in  that 
definition,  for  "if  a  defendant  baa  committed  a  tort 
there  ia  a  preTionaly  existing  liability  on  hia  part  to  the 
plainUfl  to  pay  damagea,"  and,  further,  <'  the  order  for 
the  payment  of  coata  did  not  enforce  a  pre-exiating  lia- 
bility of  the  defendant,  but  that  order  ia  part  of  a  final 
Judgment  which  did."  I  do  not  pretend  to  aay  that  the 
definition  I  am  about  to  giye  ia  atrictly  accurate,  but,  in 
my  opinion,  a  final  Judgment  meana  a  Judgment 
obtained  in  an  action  by  which  the  queation  aa  to 
whether  there  waa  a  pre-exiating  right  of  the  plaintiff 
againat  the  defendant  ia  finally  determined  in  favour 
either  of  the  plaintiff  or  defendant  I  think  that  defini- 
tion will  govern  moat  caaea. 

Ia  thla,  then,  auch  a  Judgment?  Tkero  waa  a  claim 
of  right  which  the  plaintiff  alleged  exiated  before  action. 
Waa  that  finally  determined?  Certainly  not  on  the 
merita,  for  no  tribunal  had  beari  the  f aots ;  but  I  do 
not  think  Lord  Selbome  meant  that  when  he  introduced 
the  worda,  "  on  the  merita."  If  a  question  between  two 
parties  crnnot  be  raised  again,  then  only  can  it  be  aaid 
to  be  finally  determined.  But  the  queation  can  be  ralaed 
again  between  the  aame  two  partlsa.  I  think  that  thia 
Judgment  la  only  a  Judgment  of  nonauit — that  is  to  aay, 
that  the  action  haa  not  been  finally  determined.  It  is 
aaid  that  thia  ia  an  action  for  ejectment,  and  that  that 
fact  eatabllshea  a  diatinctlon,  becauae  the  aame  queation 
can  never  be  raiaed  again  between  the  parties,  because 
an  action  of  ejectment  only  triea  the  queation  whether 
the  plaintiff  ia  entitled  to  poaseaaion  at  the  data  of  the 
writ.  It  ia  aaid  that  is  now  determined,  becauae  in  a 
new  action  the  queation  to  be  tried  would  be  aa  to  the 
righta  of  the  partiea  on  the  day  of  the  new  writ  I  do 
not  think  that  ia  ao.  Actlona  for  ejectment  have  never 
been  ao  treated  during  the  last  300  years.  When  an 
action  for  ejectment  haa  been  brought  and  tried  out, 
there  ia  no  law  permitting  a  aimilar  queation  to  be 
argued  out  again.  A  Judgment  in  auch  an  action  ia 
final,  and  there  ia  no  difference  between  that  form  of 
action  and  any  other.    The  appeal  muat  fail. 

Fat,  L.J.— *I  am  of  the  same  opinion.  An  action  waa 
brought  againat  the  appellant  to  get  posaeaaion  of  certain 
landa,  for  a  declaration  of  title,  and  the  recovery  of 
mesne  profita.  That  action  waa  dismissed  for  want  of 
proaecution.  That  order  ia  in  terms  and  aubstanoe  an 
''order,"  and  cannot  be  held  to  be  a  "Judgment"  E?en 
auppoaing  it  to  be  a  Judgment,  ia  it  final  P  I  ahall  not 
attempt  to  define  what  a  final  Judgment  ia,  but,  accord- 
ing to  the  definitiona  of  the  Maater  of  the  Bolla,  of  Lord 
Selbome,  and  of  Cotton,  LJ.,  nothing  can  be  a  final  Judg* 
ment  which  does  not  gife  a  final  and  oonduaive  deter- 
mination between  the  parties  of  the  matters  in  contro- 
versy, la  that  the  oaae  here  ?  It  ia  aaid  that  there  haa 
been  here  as  final  a  determination  aa  ia  poaaible,  beoanae 
there  ia  an  action  for  ejectment,  which  can  only  deter- 
mine the  righta  of  the  partiea  at  the  time  of  the  writ 
But  this  is  more  than  an  action  of  ejectinent,  for  it  seeks 
further  relief.  If  a  declaration  of  title  had  been  made, 
it  would  have  been  a  final  and  conclusive  determination 
of  the  rights  of  the  parties  down  to,  and  including,  the 
time  of  the  trial,  and  that  declaration  might  have  been 
pleaded  as  res  Judicata  to  a  fresh  action  by  the  plaintiff. 

LoPBS,  L.J.^Ido  not  aay  whether  thia  ia  a  Jndgment 
or  not,  but  certainly  it  ia  not  final.  I  think  that  the 
following  is  a  fair  definition — though  it  may  not  be  an 
exhaustive  one — of  the  termi  *'  final  judgment."  A  final 
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judgmenty  in  mj  opinion,  is  a  final  adjadioation  of  ihe 
matters  in  contest  in  an  aotion  between  the  parties  to 
the  aotion.  Snob  an  order  as  this  for  the  dismissal  of 
an  action  for  want  of  prosecntion  does  not  prevent  tbe 
plaintiff  from  bringing  a  fresb  action,  and  that  fact 
seems  to  me  to  be  oonolasiTe. 

Appeal  di$mUied» 

Solidton  for  tbe  appellant,  Wettem  A  8on$. 

Solicitor  for  the  respondent,  D,  E.  Stanford^  Kew- 
oastle-on-Tjne. 


From  Q.  B.  Di?.  Feb.  15. 

FiNLAr  V.  Chibket.  (a.) 

Owdfod — Breach  of  promise  of  marriage — Deaih  of 
promisor — Action  against  executorS'-*8pecial  damage 
—Actio  personalis  moritar  cum  pereonft. 

An  aeUon  for  breach  of  promise  of  marriage^  where 
no  special  damage  is  alUged,  does  not  survive  against  the 
personcU  reprisentaiives  of  the  deceased  promisor. 

Special  damage  must  consist  in  some  loss  to  the 
property  of  tJie  promisee  flowing  directly  from  the 
hreach,  or  within  the  contemplation  of  both  patties  at 
the  date  of  <As  promise  as  the  probable  result  of  the 
hreach^  according  to  the  rule  laid  down  in  Hadley  v. 
Bazendale,  3  W,  E,  302,  9  Ex,  341 ;  and  such  special 
damage  alime  ean  be  recovered. 

Chamberlain  v,  Williamson,  2  M*  A  8.  408,  approved 
and  followed. 

This  was  an  action  brought  agsinst  the  exeontors  of 
G.  B.  Ohimejin  respect  of  an  alleged  breach  of  promise  of 
marriage  committed  hy  him  in  bis  lifetime.  There  was 
also  an  allegation  that  the  plaintiff  was  sedaoed  bj  him 
nnder  coter  of  the  promise  to  marry.  At  the  trisl 
Gave,  J.,  nonsuited  the  plaintiff,  on  the  ground  that 
there  was  no  corroboration  of  the  pleintiff*s  sTidence 
with  respect  to  the  promise  as  required  bj  32  ft  33  Vict. 
0.  68,  s.  2.  Upon  an  iqpplioation  to  the  Divisional 
Court  for  a  new  trial,  the  defendants,  in  addition,  raised 
tbe  objection  that  the  action  would  not  lie.  Field  and 
Wills,  JJ.,  held  that  there  was  evidence  of  corrobora- 
tion, and,  without  ezpreesing  an  opinion  whether  the 
aotion  would  lie  in  its  present  form,  held,  upon  the 
autboritj  of  Chamberlain  ▼.  Williamson,  2  M.  &  S.  408, 
that  it  would  lie  where  special  damage  was  alleged  and 
proved,  and  ordered  a  new  trial,  giving  the  plaintiff 
leave  to  amend  by  alleging  special  damage. 

The  defendants  appealed. 

Waddy^  Q.(7.,  and  H,  F.  Boyd  {Ernest  PoOock  with 
them),  for  the  defendants. — This  aotion  will  not  lie 
against  executors.  In  Ohamberlain  v.  WiUiameon  an 
action  was  brought  by  the  administrator  for  breach  of 
promise  of  marriage,  and  it  was  held  that  the  action 
would  not  lie  where  no  special  damage  was  alleged, 
'ne  principle  of  that  decision  is  that  executors  and 
administrators  represent  the  estate  of  the  deceased,  and 
not  his  wrongs  or  his  contracts  of  a  purely  personal 
nature.  A  breach  of  i^mise  of  marriage  imports  only 
a  personal  injury,  for  which  executors  cannot  be  made 
liable.  Actions  of  a  merely  personal  nature,  whether 
ex  contradu  or  ex  delieio,  are  not  maintainable  by  or 
against  executors :  PhiUips  v.  Bomfray,  82  W.  R.  6, 
94  Ob.  D.  489.  It  is  submitted  that  this  action  wiU  not 
He  even  where  spedal  damage  is  alleged ;  at  any  rate,  it 
will  not  lie  without  proof  of  special  damage,  and  none 
can  be  alleged  or  proved  in  this  case.  Spedal  damage 
must  be  something  different  from  the  damages  ordinarily 
recoverable  in  actions  for  breach  of  prondse  of  marriage. 


(a.)  Beported  ty  W.  F.  Bab&t,  Esq.,  Barrister-at-Law. 


There  must  be  some  loas  to  the  penonsl  ertate  o(  thi 
promisee :  per  Iiord  Ellenborongh  hx  Chamberlain  i 
WiUiaimton,  The  American  cases  srs  to  the  nme  dbit: 
BtehHns  v.  Pedmer,  1  Pick.  (Msss.)  71;  Lattimmj, 
Bimmons,  13  Serjeant  and  Bawlo  (Peon.)  183 ;  RpM% 
Sherman,  4  Cush.  (Mass.)  408;  Hevey  v.  Pegs,  U 
lfaine^l42. 

Digby  Seymowr,  Q.O.^  and  J>  Lawson  ira2<OR,foriii 
plaintiff. — The  maxim  Adtio  personalis  vMfUw  oMJ 
ptrsond  applies  to  actions  of  tort  and  to  aetiooB  of  il 
purely  personal  nature :  Bacon's  Abridgmsnt,  7th  «L| 
vol.  3,  pp.  637,  539.  An  action  for  bteseh  of  prooMai 
marriage,  is  not  a  purely  personal  aetion.  Diihi|S| 
are  given  for  loss  of  a  valuable  marriage.  Wbereferdba^l 
age  is  suffered  from  breach  of  contract  an  action  vOUii 
against  tbe  deceased  promisor's  exeeutoia.  In  Chawiif 
lain  y.  Williamson  an  administrator  wai  trjingispi 
damages  when  he  could  prove  none.  Beaidei,  in  enm 
by  executors  is  different  from  an  action  igdDflt  ttaa 
If  necessary,'  this  court  can  overrule  Ckmekis  f, 
Williamson.  Secondly,  the  action  ii  mdaiMk 
where  special  damage  is  alleged,  and  thsphbtiffte^ 


taiued  leare  to  amend  by  alleging  speciL 

They  also  referred  to  Sambly  v.  Tn/H,  Oifp.  3W; 
Boilers  v.  Lawrence,  Willes,  421 ;  BiboKi  i.  BftaHi 
1  M.  &  W.,  at  p.  423  ;  Wheatley  v.  Lane,  1 V"-*"*; 
239 ;  PincTum^s  case,  9  Co.  88a ;  Prince  ▼.  fM^ 
'5  Taunt.  333 ;  Barry  v.  Bobinson,  1  N0wBep.iBn.l 
P.)  293;    Walker  v.   HiOl,   I   Lev.  177;  itattai* 
Drake,  2  H.  L.  Oas.,  at  p.  697  ;  Evans  v.  fltoo^MBj 
tish  Law  Reporter,  872 ;  1  Williams*  on  Bxeeatoi^* 
ed.,  807  ;  2  Williams'  on  Executors,  1,728;  CoD.1fi , 
tit  Covenant,  o.  1. 

Boyd,  in  reply.— Lord  EUenborough,  in  CkiWjjj 
V.    Williamson^  used  the  phrase  "  special  ^— g? 
the  sense  in  which  it  was  used  in  Kingdssit^ 
1  M.  ft  S.  355,  as  damage  to  the  penonsl  eik*«* 
deceased  in  his  lifetime.  . 

He  also  referred  to  Noy's  Maxims,  No.  14 ; 
V.  Lanccuhire  and  Yorkshire  Railway  Co,^  D^ 
310,   L.  E.  10  0.  P.  189;  Leggott  y.Qrettm^ 
Railway  Co.,   24  W.  EL  784^  1  a  B.  D.  5«; 
PuUing  V.  Great  Eastern  Railway  Co.,  30  W.B.i 
9  a  a  D.  110. 

Cvr.ai^'^ 

Feb.  15.— Lord  Eshbr,  K.R.— This  was  as  M 
against  the  executors  of  the  deceased  profliii« 
breach  of  promise  of  marriage.  The  action  ves  I 
before  Cave^  J:,  and  a  Jury,  when  the  o^J^^^ 
taken  by  the  defendants  that  there  was  no  oonobooi 
of  the  plaintifTs  evidence  as  to  the  promiie.  Oi*% 
took  this  view,  and  nonsuited  the  plaintiff.  TbiJ 
was  taken  to  the  Divisional  Court,  and  thsra  s 
contention  was  raised— namely,  that  the  sotioa 
maintainable.  The  court  held  that  there  wai  < 
of  corroboration,  but  considered  that  it  was  not 
sary  to  decide  the  new  point  raised,  beoanse  '*_ 
that  the  action  would  lie  upon  proof  of  spedal  A 
and  as  it  was  aUeged  that  the  plaintiff  oooM 
special  damage,  they  granted  a  new  trial  gir' 
plaintiff  liberty  to  amend.  Under  thoas 
the  appeal  came  before  us. 

We  must  first  consider  whether  the  sctioB 
without  proof  of  special  damage.    Th«s  ois 
doubt  that  the  authoxity  of  English  law  is 
to  this  effect,  that  no  such  action  will  lis 
personal  representatives  of  a  deceased  pM^ 
tbe  personal  representatives  of  a  decsaaed 
say  the   authority   is   overwhelming  becsosa 
dedded  by  the  Court  of  Queen's  Bench  in  j^j^ 
Lord  EUenborough  in  Chamberlain  v.  ITtfliiwJI* 
the  aotion  iras  not  maintainable  1^  the  '^^''''JtLj 
the  deceased  promisee,  and  no  case  can  bo  fe>^  *' 
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EogiM  boob  is  aapport  of  such  an  aotioa,  though  oir- 
eBDitaiHiM  miut  haT^  ooourred  ofer  and  o? er  again  to 
gii9  me  to  it    From  aathorf  tj  I  oome  to  priaciple,  and 
faguKwhefthdra  hreaoh  of  promise  of  marriage  is  of 
nd  I  Qitare  that  the  injury  ia  eolelj  personal  to  the 
pnaiaoc  And  proniflee.      It  seems  to  me  to  be  olear 
ftit  the  iojorj  or  complaint  does  not  relate  to  the 
!  pnpettj,  wiMther  real  or  peraonal*  of  the  party  oom- 
;  phioiog.   Tbe  oaaae  of  complaint -*that  is,  the  oauae  of 
I  attbo,  ii  pnrely  penonal  on  both  aides.    It  is  true  that 
I  tbetetioniflfoaaded  npon  a  breach  of  contract,  bnt  it 
I  liutoen  often  held  that  that  does  not  prevent  the  oom- 
pbdatboB  being  personal.    In  an  notion  for  breach  of 
pnnb  of  marriage,  although  the  cause  of  complaint  is  a 
Ineidiflioontract,  yet  the  injury  has  always  been  treated 
tt  poMsd,  and  tbe  damages  treated  as  damages  arising 
inm  I  penonal  injury  to  the  plaintiff.    In  assessing 
te  dnagea  the  personal  conduct  of  the  defendant  ia 
tdnJatoaooouDt,  and  evidence  is  always  admiasiUe  of 
tteeondnetof  both  partiee  in  aggravation  or  mitigation 
of  dnape.   fieaidaa  conduct,  other  personal  mattera, 
inehiitbeagaof  the  partiee,  are  taken  into  account. 
AI!  thjg  ihowa  that,  though  the  form  of  action  i^  a 
tnieh  of  oo&tnot,  the  action  is  atriotly  peraonal,  affect- 
bgofilj  the  person  and  not  property;  and  therefore, 
^  on  pnndple  and  on  authority,  each  an  action, 
ilMtbef  bj  01  flgAlnat  peraonal  repreaentativea,  is  not 
tt^^QiUe.  The  authorities  in  America  whioh  have 
^KftoitedloQi  ira  to  the  same  effect.    There  being, 
<benbit,ao  ilhgaAion  of  special  damage,  the  defend- 
nil  vm  eofitlid  to  Judgment. 
^  ooow  tbe  aeoottd  question,  whether  the  action 
;    *iS  Jm  vbers  apeoial  damage  is  alleged.  In  Chamberlain 
J-W&ummiiU  stated  that  such  an  action  will  uot 
'k  cB^t  fbaie  apeeial  damage  has'ocourred,  and  in  the 
^^■MfJoasnaa  the  same  statement  ia  made*    I  know  of 
*  ON  iteis  the  action  has  been   maintained  upon 
^•Pjj'ofapeeialdafluge.      For  some  time  I  had  grare 
I'g^  whether  it  was  not  right  to  say  that  special 
J-gH"  did  not  enlarge  the  oaae  at  all.      Upon  oon- 
i'fhwioB.  hovever,  I  do  not  wish  to  go  that  length. 
.  epeeial  damage  to  be  alleged  and  proved  (£ 
My  ooQoeive  a  case  of  special  damage),  there 
tbeqseation  whether  the  damages  are  limited  to 
"Nal  damage,  or  whether   they   are  to  include 
~ '  daoiages  as  well.    Is  the  whole  question    of 
thrown  open,  or  is  tbe  action  confined  to  the 
of  tbe  special  damage?    If  the  whole  matter 
t^by  thrown  open,  the  principle  that  a  personal 
dees  not  survive  to  or  against  personal  repre- 
ives  would  be  riolated,  and  executors  would  have 
||i7  oQt  of  the  estate  of  the  deceased  damages  for 
'  injury.    Therefore  I  have  no  doubt  that,  even 
Action  wQl  lie  npon  proof  of  special  damage,  it 
^7  be  brought  to  recover  the  special  damage^  and 
damages   must    be    eliminated.     The  only 
that  can  be  recovered  are  in  respect  of  injury 
property  of  the  promisee.    Such  special  damage 
where^  at  the  time  of  the  promise  to  marry 
was  another  pnmrfse  affecting  the  property  of  the 
t,  bnt  forming  a  part  of  the  consideration  for  the 
to  marry;    lt,.again|  there  were  droumstanoes 
at  the  tUne  of  the  promise  to  marry  such  that 
P><tiea  muat  reasonably  have  contemplated  that  the 
'^^  of  the  promise   would   affect  property    of  the 
an  action  will  lie  for  the  loss  to  that  property 
the  rub  laid  down  in  HadJey  v.  BaxendaU,  9 
^1*    Tbe  cooolwsion  I  have  arrived  at  is,  that  the 
wQl  not  lie  without  special  damage ;  if  there  is 
damage,  an  aetion  will  lie  to  reoorer  only  that 
damage^  the  aanse  of  action  still  being  the  breach 
;  end  Buoh  spedal  damage  may  result  from 
iiM?^  PMUlaoy  part  of  the  promlie  to  marry,  or 
ha  aneh  as  the  parties  would  reasonabl/  oontem* 
^MisaultiBgfasmthebrsachof  promiae  to  marry. 


T  may  add  that  the  American  cases  aeem  to  me  to  point 
to  th^  aame  ooncluaion. 

Tiiat  being  8o»  the  plaintiff  was  rightly  nonsuited  at 
the  trial,  as  she  neither  alleged  in  the  pleadings,  nor 
proved,  auy  special  damage.  The  Divisional  Court, 
however,  ordered  a  new  trial,  giving  her  leave  to  amend 
by  alleging  special  damage.  In  mercy  to  both  sides, 
before  putting  the  parties  to  the  expense  of  a  new  tri«l, 
we  thought  it  right  to  inquire  what  special  damage  conld 
be  alleged,  and  aocordingly  particulars  of  the  special 
damage  proposed  to  be  proved  have  been  famished  t^  us. 
Thoae  partioulara  do  not,  in  my  opinion,  disclose  any 
special  damage  within  the  rule  that  I  have  enunciated. 
The  first  head  of  special  damage  relates  to  clothes  which 
the  plaintiff  bought  for  the  marriage.  It  can  hardly  be  . 
said  that  at  the  time  of  the  promise  to  marry  both  par- 
ties may  reaaonably  be  taken  to  have  contemplated  that 
a  woman  in  the  poaition  of  the  plaintiff  would  buy  a 
trousseau.  The  plaintiff  was  manageress  in  a  dairy  be- 
longing to  the  deceased  prjmisor,  who  owned  a  farm. 
Even  in  a  higher  station  in  life  tbe  man  has  nothing  to 
say  to  the  trousseau.-  The  girl's  father,  as  a  rale,  buys 
it ;  and  even  if  the  girl  were  to  buy  it  out  of  her  own 
mooey,  she  would  still  have  the  clothes.  Moreoter,  the 
praparation  for  the  marriage  has  always  been  given  in 
evidence  to  aggravate  the  ordinary  damages  for  the 
breach  of  promise,  and  not  as  special  damage.  It  was 
suggested  that  if  the  plaintiff  had  given  up  a  valuable 
situation  for  the  purpose  of  getting  married,  that  would 
be  special  damage.  If  at  the  time  of  the  promiae  to 
marry  it  had  been  brought  to  the  knowledge  of  the  man 
that  the  plaintiff  would  have  to  give  up  her  altuatlon  to 
marry  him,  then,  perhapa,  it  might  be  apeoial  damage, 
and  oome  within  the  rule  in  EadUy  v.  Baaoendale,  Take 
one  moro  case^  a  promise  to  marry,  coupled  with  an 
invitation  to  aednction.  The  invitation  to  seduc- 
tion is  part  of  the  negotiationsi  and  is  a  matter 
existing  at  the  tims  of  the  promiae.  The  roason  why 
it  cannot  be  allowed  to  be  given  in  evidence  aa  special 
damage  ia  that  it  is  contrary  to  public  policy  and 
decency  to  recognise  it  as  speoial  damage,  and  ia 
not  a  contractual  relationship  known  to  the  law.  No 
special  damage  having  been  alleged,  and  the  plaintiff 
not  being  able  to  allege  any,  the  order  for  a  new  trUl 
muat  be  discharged,  and  judgment  must  be  entered  for 
the.  defendanta.  We  think,  however,  under  the  circum- 
stances of  this  case,  that  the  defendants  should  only 
have  the  costs  of  the  trial,  and  that  thero  should  be  no 
coats  in  the  Divisioaal  Court  or  in  this  court.  I  have 
thought  it  right  to  state  the  reaaona  for  the  conclusion 
at  which  I  have  arrived,  and  I  also  agree  in  the  elaborate 
judgment  whioh  Bowen,  LJ.,  will  now  read. 

The  judgment  of  Bowmi  and  Fat,  L.JJ.,  was  read 
by 

BowBir,  L.J.— That  there  was  in  this  case  some 
evidence  which,  if  the  jury  believed  it,  would  be  Ol 
corroboration  of  the  plaintiff's  own  story,  we  do  not 
doubt,  for  the  reasons  indicated  during  tbe  course  of  the 
mrgument.  But  a  more  serious  question  has  i>een  raiatf 
aa  to  the  liability  of  an  executor  in  respect  of  an  alleged 
breach  of  promise  of  marriage  by  the  testator  Whose 
estate  he  ropresents.  The  liability  of  an  executor  in 
respect  of  the  acta  and  defaults  of  his  testator  has  been 
in  the  English  law  a  matter  of  slow  growth,  tk^ 
maxim  AoUo  ptr$onaii$  maritur  cum  penond  is  one  of 
eome  antiquity,  but  its  origin  is  obscure  and  post* 
dlassical.  Unless,  indeed,  some  very  restricted  sense  U 
Mxsd  to  the  word  personolM,  it  is  by  no  means  trae 
at  the  present  day  that  a  personal  action  always  dies 
with  the  person.  Upon  the  other  hand,  if  the  meaning 
of  the  maxim  is  to  be  limited,  it  is  difficult  to  reeendle 
its   phraseology  with   the   ordinary  classifldatiaiis   of 

1  indent  English  law.    Judges  and  tett-writers  since  the 
ieign  ol  Quean  Elisabeth  have  been  in  the  habit  Of  es- 


536 


THE  WEEKLY  BEPORTEK.     [Apriiie,«i9.i  Vol  XXXVL 


OOUBTOV  AfFBAIn 


FiHiJiT  tr.  OBnuiBT. 


Oom  or  AmiL. 


planing  upon  fit  ooouloat  that  only  actions  e»  Mido 
were  within  the  operation  of  the  principle.  '^TIm 
mle,*'  eayi  the  learned  editor  of  Wiliiam*B  Banndert 
(vol,  1,  p.  240),  *'  was  never  extended  to  each  psreonal 
aotiont  as  were  founded  upon  anj  obligation,  oontraot, 
debt,  oovenant,  or  anj  other  dnty  to  be  performed.'* 
Tbii  remark  is  trae,  ft  confined  to  the  law  of  recent 
times,  bat  it  is  inexact  if  it  be  taken  as  applying  to  the 
older  English  law,  under  which  actions  based  upon  an 
obligation,  as  a  rale,  died  with  the  person.  As  applied, 
however,  to  modem  times,  the  proposition  is  snpported 
by  abundance  of  authority.  **  Adh  pertonaZts,'* 
says  Willes,  J.,  in  8oUer$  v.  Lavorencf,  **i§  always 
understood  of  a  tort " ;  and  similar  expressions 
occur  elsewhere  in  plenty.  But  though  this  gloss  or 
limitation  has  been  forced  upon  the  Latin  maxim  in 
later  times  by  the  exigencies  of  a  growing  society,  we 
are  left  still  in  the  dark  as  to  the  maxim's  exact  meaning 
or  source.  The  truth  is,  that  in  the  earliest  times  of 
English  law  survival  of  causes  of  action  was  the 
exception;  non-survival  was  the  rule.  Moreover,  the 
clear  line  which  we  are  accustomed  at  this  day  to  draw 
between  contract  and  tott  in  the  elasrification  of  per- 
sonal actions  does  not  correspond  with  the  early  English 
law«  nor  with  the  history  of  old  English  writs  and 
causes  of  action.  Actions  of  trespass  were  formerly 
actions  of  a  ^lUMt-penal  character,  and  based  upon  the 
supposition  of  personal  wrong.  It  was  not  unnatural 
that  such  actions  should  die  upon  the  death*  of  the 
treipasser.  ''All  private  criminal  injaries  or  wrongs, 
as  well  as  all  public  crimes,  are  buried,**  says  Lord 
Mansfield  in  EarMyY.  TroU,  1  Oowp.,  at  p.  375,  '*  with 
the  offender.**  But  survival  was  also  denied  to  other 
actions  which  did  not  fkll  within  the  category.  In 
Bracton*s  time  (fol.  101)  the  general  law  was  that  an 
obligation  was  got  rid  of  by  the  death  of  either  of  the 
contracting  parties.  "Item  toUitur  morte  alterius 
oontrahentium  vel  utriueque,  mazime  si  f  uerit  poenalis 
▼el  simplex,  si  autem  duplex,  scilicet  posoalis  et  rei 
persecntoria,  in  hoc  quod  poduali'i  est  tollitur  et  uon 
extenditur  contra  hoeredes,  nee  datur  hceredibusi  qu^a 
poQoa  tenet  snos  auctoxes  et  extinguitur  cum  person^." 
In  debt  the  executor  could  not  be  sued  where  the  testator 
could  have  waged  his  law :  see  Pinehon*s  case;  a  condition 
of  things  which  continued  even  down  to  1806 :  Barry  v. 
Bobiruon.  And  when  we  consider  that  all  actions  on  the 
case,  as  is  said  by  Biackstone,  J.,  in  Matt  v.  Ocodaoth  2 
W.  Black.  849  (13  Gko.  3),  were  originally  for  torts,  and 
that  it  was  only  in  the  time  of  Queen  Elizabeth  that  the 
familiar  action  of  assumpsit  was,  after  a  controversy,  in- 
troduced, it  becomes  plain  that  it  is  within  the  last  three 
centuries  that  the  contractual  liabilities  of  an  executor 
have  expanded  to  their  present  limits.  Modem  juris- 
prudence has,  however,  since  the  reign  of  Queen  Elizabeth 
adopted  a  rough  but  convenient  interpretation  of  the 
maxim  which  is  set  forth  in  the  passage  above  dted  from 
1  William's  Saunders,  240.  On  one  side  of  the  line  of 
demarcation  lie  actions  of  tort  Remedies  for  wrongful 
acts,  according  to  the  present  law,  can  only  be  pursued 
against  the  estate  of  a  deceased  person  when  property, 
or  the  proceeds  or  value  of  property  belonging  to  another, 
have  been  appropriated  by  the  deceased  person  and  added 
to  his  own  estate  or  moneys  :  PkilUpB  v.  Hom/ray,  32 
W.  R.,  at  p.  9,  24  Cb.  D.,  at  p.  454.  On  the  other  side  of 
the  line  lie  actions  founded  on  any  contract,  express  or 
implied,  "  or  any  other  duty  to  be  performed."  Early 
in  the  reign  of  James  an  action  was  allowed  against 
executors  for  payment  of  a  debt,  if  clothed  in  the  form 
of  an  action  on  the  case  in  assumpsit :  Pinchon's  case ; 
and  this  remedial  view  of  the  law  has  been  adopted  and 
followed  ever  since. 

The  question  we  have  to  decide  to-day  relates  to  a 
class  of  action  which,  though  in  its  form  and  substance* 
contractual,  differs  from  other  forms  of  actions  ex  oori' 
tractu  in  permitting  damages  to  be  given  as  for  a  wrong 


This  doubia  aspect  of  an  action  for  bieaeh  of  j^niie 
creates  the  perplexity  in  the  present  instsoee.  Da  wUeh 
side  of  the  line  la  to  fall  an  action  which  it  bated  o&  tht 
hypothesis  of  a  broken  contract,  yet  is  attsadtd  with 
some  of  the  speciil  consequences  of  a  pertonsl  wrong,  tnl 
in  which  damages  may  be  givwn  of  a  vindietlve  vA  on- 
certain  kind,  not  merely  to  repay  tlie  plainUI!  for  ttm* 
poral  loss,  but  to  punish  the  defendant  in  an  ezempltiy 
manner  as  well  P    How  far  is  such  an  aetioa  wiUda,  bov 
far  without,  the  maxim  AcUo  persomiUs  moHlsr  csa 
persondf    The  problem  is  one  which  in  the  mtanof 
things  is  of  later  date  than  the  Year  Books.    Befwe  tht 
Reformation  no  action  for  breach  of  promiis  tooU  bt 
maintained,  for  marriage  was  a  matter  of  tplrikoil  jirii- 
diction.    It  was  not  HU  the  middle  of  the  17th  wntsxf 
that  marriage  was  recognized  by  our  law  at  s  tsaponi 
benefit,  and  a  breach  of  promise  of  marriage  stoognlsibii 
by  the  temporal  courts :  Baker  ▼.  Smithy  9ifim,  f^\ 
Boilers  Abridgment^  Action  on  case,  p.  SS,  psr.  10.  Sm 
also  i7e&<fefi  v.  BuUer,  SIderfin,  180 ;  and  Berrimf. 
Cage  ei  msbot.  Garth.  467,  a  case  supposed  enonaoiilf  ^ 
Willes,  J«,  in  Smith  v.  Woodflne,  1 0.  B.  N.  a,itf  ^i 
to  be  the  earliest  recorded  of  breach  of  pioaiN  « 
marriage.      No  authoritisa  of  a  very  early  4ii>  ^ 
accordingly  be  expected  to  throw  light  upon  tht  91^ 
and  it  must  be  solved  maiiUy  upon  prindplfl*  l^^J 
stjriking  and  not  an  immaterial  fact  that  no  t^J 
breach  of  promise  of  marriage  against  the  eztontonnt 
deceased  person  is  to  be  found  in  the  books.    ^*J'?| 
moreover,  a  case  decided  by  Lord  Bllenboroiigli  iM«t 
Court  of  Queen's  Bench  towards  the  beginning  of  w 
century  which  affords  us  some  guidance  in  the  mwM> 
In   Chamberlain  v.    WiUiamsan  the  convent  of  w 
present  case  cocurred   In   an  action  brought  hj « 
representatives  of  a  deceased  against  a  UrlBg  y^ 
for  breach  of  promise.    It  was  held  that  an  setiM" 
the  sort  in  which  no  special  damage  was  sllegtd  ^ 
not  lie,  on  the  ground  that,  except  when  soflh^M* 
damage  had  been  occasioned,  the  action  was  in  i**! 
an  action  arising  out  of   a  personal  injury.     ^ 
general   rule    of  law,"   says   Lord   EUenboroogb,   * 
Actio  personalis  moriiur  eum  persond^  under  fM*  ^ 
rule  are  included  all  actions  for  injuries  merely  P^^*^ 
Executors  and  admlnittrators  are  the  '^P'^'*'^^*^  |i 
the  temporal  property — that  is,  the  debts  and  V*'^^  y 
the  deceased,  but  not  of  their  wrongs,  ezospt  vbotv 
those  wrongs  operate  to  the  temporal  injury  of  th^ . 
personal  estate.*'     Thi?   judgment  has  been  idopW 
as  a  guiding   one   by  the    American   courts  is  tts 
oases    of   Btebbins  v.   Palmer,  a.d.  182 J;  iifltfi*^ 
V.    iSimmoni,    a.d.    1825  ;    Smith    v.    5Asrm«i,  ^ 
1849  ;   and  Hovey  v.  Page,  A.n.  1867.     It  doet  «%, 
indeed,  follow  that  the  same  reasoning  applifls  ts  W^ 
to  actions  brought  sgalnst  the  executors  of  a  deott^ 
penou :  per  Bramwell,  L. J.,  in  Twycrou  v.  Qfsish^ 
W.  R.  87,  4  0.  P.  D.  40.    But  the  decision  in  OAa«»W 
lain  V.  WiUiamson  shows,  at  all  events,  that  tiie  000^ 
this  country  will,  even  although  an  action  for  b'^. 
promise  be  an  action  arising  out  of  contract,  spply  • 
general  principles  of  the  maxim  ^efid  persoMii^  » 
much  of  the  damages  as  are  a  remedy  for  mere  psnM 
wrong,  and  will  allow  only  so  mnch  of  the  rsBWl 
survive  as  seems  to  belong  to  the  ordinary  oattgoiy 
actions  ex  contractu.    In  order  accurately  to  drtt 
dividing  line  it  becomes  necessary  to  analyze  the  ^'"' 
which  are  recoverable  in  cases  of  breach  of  P'oib''^ 
their  measure  and  character  has  nowhere  been  wM 
explained  than  in  2  Sedgwick  on  Damages,  7th  w^ 
146,  cited  with  approval  by  WiUes,  J.,  in  Smith  f.  W<it 
fine.    '^  This  action,**  says  the  learned  author,  ''is  gi] 
as  an  indemnity  to  the  injured  party  for  the  loss  the  1 
sustained,  and  has  been  always  held  to  embrsoett«"T^ 
jury  to  the  feelings,  affections,  and  wounded  P'^^  \ 
well  as  the  loss  of  marriage.    From  the  nature  of  n^ 
case  it  has  been  found  impoaaible  to  fix  the  aaoooi<a 
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bj  any  preel^e  role ;  and,  •■  in  tort,  the 

of  damegee  ia  a  quettlon  for  tbe  aonnd  dia- 

tMoKL  of  tbe  Jury  in  each  partionUr  inatanoe,  anbjeot 

of  ooone  to  tbe  general  reetriotion  tbat  a  Te^iot  in- 

ftmecd  bj  prvjodioe,  paeaion,  or  eorroption  will  not  be 

allovtd  to  atand.    Beyond  tbij  the  power  of  the  court  is 

United,  at  in  eaaea  of  fort,  almott  exdnaipely  to  qaeationa 

tfiaiig  en  tbe  admiafibility  of  eTidenoe  when  offered  by 

¥•7  of  enhancing  or  mitigating  damagee."    It  ia,  aa  it 

Mean  te  ua,  by  way  of  enhancing  damagei  and  not  wt  a 

tpadal  bead  of   damage  flowing  natarally  from   the 

taaab,  tbat  avidence  of  the  meana  of  the  defendant  ia 

amOjitifen  at  the  trial.    If  tt  were  otherwi«e  each 

hMdaf  damage  wonld  reqaire  apeolal  avermrat  on  the 

But  it  ia  treated  aa  part  of  tbe  biatory  of  tbe 

of  the  oaae,  and  aa  enabling  the  Jury  to 

properly  the  oondnet  of  the  defendant.    "  Tbe 

lahiof  tbe  defendant'a  property,*'  aaya  Greeawell,  J.,  in 

Ml  ?.  Woodfine^  ^  ia  invariably  gone  into  in  eaeee  of 

ftii  Mrt."    Bat  where  there  ia  no  apeeial  a?ennent  on 

tlM  Noozd  of  pecuniary  loea  ariaing  out  of  the  breach, 

tttgoiaial  allegation  of  the  breach  of  promiae  imports, 

•minHBg  to  Lord  Ellenboroogh  in  Ohambwlain  ▼.  WiU 

fisMoa,  only  a  peraonal  injury,  though  the  Jury  may 

mUat  soob  personal  injury  with  reference  <to  all  the 

<*wnnrtnaaa  of  the  caae.    Then  may,  of  courae,  be  an 

MtaalloMto  the  temporal  eatate  of  the  promisee  arising 

<"i&  «t  tba  Vreneh  of  contract.    If  aneb  loaa  ia  to  be 

nMi  oa  nbdependent  and  special  damage  in  aa  action 

■Ciiiit  cnaitoie,  it  ought  to  be  specially  pleaded,  and 

b«dai  to  lee  if  euch  damage  is  in  fact  recoTerable  the 

vdiaaiy  Am  aa  to  remoteneea  of  damagee  will  have  to  be 

Awa  aaaadbg  to  tbe  well-known  doctrine  of  Eadley 

U  tba  abofc  ia  a  correct  account  of  the  damages 
MamtUe  in  mn  action  of  breach'  of  promiae,  it  would 
tMB  to  follow  tbat  with  tbe  death  of  the  promiaor 
ill  daim  to  damages  of  an  exemplary  or  sentimental 
Itod  ooght  to  cease,  and  that  such  damagea  only  ought 
tobilcft  aa  repreeent  compensation  for  a  temporal  and 
■Mnable  loaa  flowing  directly  from  the  breach  or 
Jtti  tbe  contemplation  of  both  parlies  at  the  date  of 
itfioBiiae;  and  that  in  an  action  against  executors 
Ma  temporal  lose,  if  it  is  alleged,  must  be  treated 
MMding  to  tbe  ordinary  rules  as  to  nmotcneas  as 
4|Ued  to  the  epedal  facte  of  the  caee.  In  the  preeent 
^■Hoa  tbere  ia  no  apedal  averment  of  temporal  loaa,  and 
Wiflaiht  not  to  allow  the  pleadings  at  thia  late  stage  to 
i*aBMBded,  and  to  send  down  the  caae  to  trial  again, 
tthv  we  aie  aatiafled  that  then  is  a  subatantial  claim 
ndw  tUs  head  fit  for  the  consideration  of  the  Jury. 
^  qMdal  leave  of  the  court  tbe  plaintiff  has  now  filed 
iiOdavitaa  to  paitioulars  of  speoial  damage.  The 
items  which  aro  entitled  even  to  plaurible  con- 
ition  arc  two — first,  tbe  expense  to  which  the 
pat  in  maintaining  herself  as  a  feme  eele 
Hj  to  the  breach ;  and,  secondly,  the  amount 
led  by  tbe  plaintiff  in  tbe  purobaae  of  under- 
do., in  preparation  for  her  marriage.  Tbe 
itUTs  expenae  in  maintaining  herself  after  she  was 
clearly  cannot  be  recovered.  It  cannot  be  a 
naturally  arising  out  of  a  breach  of  promiae 
that  the  woman  ia  to  be  eutiUed  during  the 
of  her  life  to  charge  the  ezpenaee  of  her  living 
■Mbitenanoe  to  her  f aithleea  lover.  With  respect  to 
alalm  for  underlineu,  Ac,  it  is  snifioient  to  say  that 
amteriala  furnished  by  the  plaintifi's  affidavit  do  not 
tbat  such  purchase  was  made  under  ciroumetancea 
wonld  bring  tbe  ezpenditnn  within  the  head  of 
flowing  directly  from  the  alleged  breach  of 
.  or  within  the  contemplation  of  the  parties  at 
time.  We  do  not  desin  to  intimate  any  opfaiion 
czpendituTC  in  reepect  of  a  marriage  trousseau,  or 
BMiriage  preparation,  must  necessarily  be  too 
to  be  reoof eied  against  eaeentors  in  an  aotloii  for 
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breach  of  promiae  of  martiage ;  the  matter  muf t  in  each 
case  depend  upon  the  ciMumatanoe»  of  tbe  oa»e  ;  but^ 
though  invited  to  do  eo,  the  plaintiff  hae  not  giten  ua 
the  meane  of  seeing  tbat  this  particular  head  of  damage 
can  be  auatainedby  eridence,  or  what  caae  ahe  h«a  for 
aaking  for  an  amendment  to  be  made  in  the  statement 
of  claim  which  would  indnde  it. 

The  action,  therefore,  mu»t  be  diamiaaed,  with  coata ; 
bat  as  the  only  point  tak^n  by  the  defendaote  at  the 
trial  waa  one  aa  to  corroboration,  and  aa  that  pcint  waa  a 
bad  one,  we  tbink  that  there  ought  t)  be  no  coata  of  the 
hearing  in  the  Dlvbional  Oonrt  or  of  thia  appeal. 

Appeal  allowed, 

Solidtora  for  the  plaintiff,  Harvey  A  Capron,  for  2*. 
d  B*  Nicholeon,  Horpetb. 

Solidtora  for  the  defandanta,  Orouman  A  PrUhard, 
for  O.  S  F.  Brumell,  Morpeth. 


(   ffemral  $Mp  for 
The  hm  0/  ktdifig 


From  Q.  B.  Div.  Febw  13. 

LxDiro  ft  Go.  9.  Wabd.  (a.) 

Ship-^BiU  of  lading'^Conkrad  of  earriage^Voyttge^ 
iWaffon— Ltf&crfy  to  oaU  cU  any  pori$  in  any  ordtr. 

Ooode  were  shipped  en'  hoard  a 
carriage  from  Fiume  to  Dunkirk, 
coniained  the  ueual  eweepHon  of  perik  of  the  a<^,  and 
eMed  thai  the  goode  were  ehipped  **  on  hoard  The  A., 
fioie  lying  of  fXa  port  of  Fiume^  hound  for  Dunhirht 
with  liherty  to  oaB  ai  any  parte  in  any  order.*'  The  A. 
proceeded  flrei  to  Olaegow^  and  wae  loet  on  her  voyage 
thither  through  a  peril  of  the  aeo. 

Btld,  thai  evidence  wae  inadmieeihU  to  vary  the 
contract  of  carriage  ae  contained  in  the  h(U  of  liMng^ 
and  that  the  voyage  to  Olaegow  wae  a  deviation  in  exoeee 
of  the  liherty  given  hy  euch  contraetf  and  that^  ther^ore, 
the  easoapfibit  contained  in  the  hill  of  lading  did^not 
apply. 

Appeal  from  the  deddon  of  Denman,  J. 

The  action  waa  brought  by  the  indoraee  for  value,  of 
a  bill  of  lading  againat  the  owners  of  the  steamship 
Auiiria  for  the  value  of  certain  goods. 

The  goods  wen  shipped  on  board  The  Auelria,  which 
was  a  general  ship,  at  Flume,  for  delivery  at  Dankirk. 
The  bill  of  lading  contained  the  usual  exoeptiona  of  sea 
petila,  and  stated  that  the  goods  wero  '*  shipped  on  board 
TheAustriat  now  lying  at  tbe  port  of  Flume,  bound  for 
Dunkirk,  with  liberty  to  call  at  any  ports  in  any  order, 
and  to  deviate  for  the  purpose  of  aaring  life  or  property. 
Oooda  to  be  delivered  at  Dunkirk  to  order  or  aadgns." 

The  Auetria,  instead  of  going  direct  to  Dunkirk,  went 
first  to  Glasgow,  and  was  lost  on  her  voyage,  being 
wrecked  on  Ailsa  Oraig.  It  was  admitted  tbat  the  loss 
was  due  to  a  peril  of  the  sea.  Eridence  waa  given  at 
the  trial  with  tbe  intention  of  ahowing  that  the  ahlpper 
by  whom  tbe  bill  of  lading  had  been  indoraed  to  the 
plaintiff  knew  at  the  time  the  vessel  left  Flume  that 
she  would  go  first  to  Glasgow.  Denman,  J.,  admitted 
the  eridence^  but  considered  it  insuifident  to  prove  such 
knowledge,  and  gave  Judgment  for  the  pldntiff. 

The  defendants  appealed. 

Fintay^  Q.O.,  and  Oaineford  Bruee^  Q.O.  (Laweon 
WdUan  with  them),  for  tbe  appellants.— A  bill  of  lading 
ia  not  a  contract,  and  therefore  eridence  waa  admieaiblc 
to  show  that  the  shipper  had  assented  to  this  variatloii 
of  the  voyage:  SewOl  v.  Burdidi^  38  W.  B.  461,  10 
App.  Oas.,  at  p.  105.  liberty  to  call  at  any  ports  givee 
liberty  to  call  at  any  porta  in  the  world,  induding 

(a.)  Bepoited  by  A.  P.  Pibobval  Knap.  Esq.,  Barriatar- 
at*Law« 
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Lbduo  &  Co.  V.  Wabd. 


Covet  of  AmkL. 


Glasgow  :  Crookea  ▼.  AUan,  28  W.  B.  304,  5  Q.  B.  D. 
89  ;  Aahley  ▼.  PraU,  16  M.  &  W.  471.  Lowry  t. 
^Muatll,  8  Piok.  860,  is  direotlj  in  oar  fafour. 

Sir  CharUs  Russell,  Q,G.,  and  J,  G,  Barnes,  for  tbe' 
respondent.  —  No  parol  evidence  is  admissible  to  varj 
this  written  contract :  Fraser  t.  Telegraph  Construction 
Co.,  20  W.  K.  724,  L.  R.  7  Q.  B.  666  ;  Chartered 
Mercantile  Banlc  of  India  ▼.  Netherlands  India  Steam 
Navigation  Co,,  81  W.  B.  445,  10  Q.  B.  D.  521  ;  Olyn, 
JliUU,  A  Co,  F.  East  and  West  India  Dock  Co.,  81 W.  B. 
201,  7  App.  Gas.  591. 

They  also  referred  to  The  Delaware,  14  Wall.  579 ; 
May  ▼.  Bahcock,  4  Ohio,  884;  and  Datfis  t.  Oarrett, 
6  Biog.  716. 

Finlay,  Q.C,  replied. 

Lord  EsBBB,  M.R.— In  this  case  the  plalntiH  is  the 
indorsee  of  a  bill  of  lading  to  whom  the  pcopertj  had 
passed  within  the  terms  of  the  Bills  of  Lading  Act.  He 
is  therefore  the  owner  of  goods  which  were  shipped  on 
board  this  ship  to  be  carried  from  Fiame  to  Dankirk. 
He  brings  the  action  as  a  party  to  the  bill  of  lading  on 
the  ground  that  the  goods  were  pat  on  board  upon  the 
terms  of  the  bill  of  Ic^ing,  and  that  therefore  he  is  en- 
titled to  have  the  goods  so  pnt  on  board  deliFered  at 
Dunkirk.  The  defendants  answer  that  the  goods  haFe 
been  lost  by  a  peril  of  the  sea  excepted  by  tbe  bill  of 
lading,  and  that  they  are  therefore  protected.  To  this 
it  is  replied  that  the  goods  were  not  lost  by  any  peril  of 
tbe  sea  excepted  from  the  contract  to  dellFer  them  at 
Dankirk,  but  that  Ihey  were  lost  at  a  time  when  a 
breach  of  such  contract  bad  been  committed,  and  in  a 
place  where  the  shipowner  could  not  rely  on  the  excep- 
tione  in  tbe  contract,  and  that,  therefore,  although  the 
loss  was  actually  occasioned  by  perils  of  tbe  sea,  the 
shipowner  la  liable.  The  case  waa  tried  before  Den- 
mra,  J,,  who  baa  glFen  judgment  for  the  plalntlif. 

Now  the  queations  are  as  to  the  meaning  of  the  con- 
tract, and  whether  the  contract  la  contained  in  the  bill 
of  lading. 

It  has  been  suggested  that  the  bill  of  lading  is 
nothing  but  a  receipt  for  the  goods,  andcontaioa  no 
oontraot,  or  eFidence  of  a  oontract^  except  that  the  gooda 
haFe  been  receiFcd,  and  are  to  be  delirered  at  the  place 
named.  A  bill  of  lading  is  a  mercantile  document^ 
which  is  generally  drawn  in  a  form  known  for  hnndreda 
of  yiBars  in  the  mercantile  world,  and  which  has  receiFed, 
both  there  and  ii;i  the  courts,  one'and  the  same  construc- 
tion. A  bill  of  lading  signed  under  a  charter-party  and 
glFcn  to  the  charterer  is,  as  between  the  charterer  and 
the  shipowner,  only  a  receipt  for  the  goods,  because  all 
other  terms  are  determioed  by  tlxe  charter-party.  Such 
a  bill  of  lading  is,  therefore,  not  a  contract  of  carriage, 
but  it  is  giFen  to  enable  the  charterer  to  deal  with  the 
goods  by  indorsing  it  o?er  to  a  third  party.  Bat  when 
a  bill  of  lading  is  thaa  giFen  and  ia  indorsed  OFer,  inas- 
much aa  the  shipowner  by  giFlog  it  enables  tbe  shipper  to 
pass  it  on  aa  tbe  contract  of  the- shipowner,  it  is,  as  be- 
tween shipper  and  shipowner,  more  than  a  receipt. 

But  where  there  is  no  charter-party  the  bill  of  lading  la 
no  doubt  primarily  a  receipt  for  the  goods,  and,  as  such,  is 
not  conclnsiFe  aa  a  receipt.  It  ia  a  mere  statement  which 
can  be  contradicted  by  eFidence.  There  is  good  reaaon 
^  lor  this,  because  the  question  whether  it  is  something 
more  than  a  receipt  depends  on  whether  the  captain  baa 
receiFed  the  goods  on  board,  for  be  can  make  no  contract 
of  carriage  in 'respect  of  goods  which  he  has  not  reeelFed 
on  boaid.  Therefore,  If  the  goods  baFe  not  been  reeelFd 
on  board,  the  bill  of  lading  eaanot  contain  the  terms  of 
«  contract  of  oarrlage  with  reepeel  to  them  aa  against 
the  shipowner.  Bat  if  tbe  goods  hafte  been  reoeiTed  on 
board,  the  bill  of  ladfag  Is  eFideiiee  in  writing  <»f  what 
the  oontraot  of  carriage  is.  The  oontraet  la  usually 
made,  ao  doubt,  before  tbe  goods  are  sent  on  hoard ; 
bnt    when  they  are  seilt  on  board  the  captahi    oan 


reduce  into  writing  the  terms  of  the  coatnet,  and  li 
does  this  by  glFlng  and  signing  the  bill  of  Itdiog.  Th 
bill  of  lading,  therefore,  is  a  contract  betvefn  tb 
shipper  and  shipowner  reduced  into  writing.  By  tin 
general  role  of  law,  where  a  contract  has  beeu  redan^ 
into  writing,  that  writing  is  the  only  evideaoe,  aod  tin 
contract  cannot  be  Faried,  except  by  showiog  the  exiit 
enoe  of  a  custom  so  well  established  and  ge&enl|] 
known  that  it  must  be  taken  to  be  iaoorporatsd  into  tin 
written  eontraot.  Nothing  else  caubelaoorponiodii 
the  contract,  because  no  eFidence  oatside  the  wntta 
contract  is  admissible. 

To  say  that  this  question  has  ncFor  been  raised  beta 
is  startling.    In  Fraser  f.  Telegraph  CoiMkwim  (k 
Bladcbum,  J.,  said  that  the  bfll  of  lading  eooiiUBtd  Ihi 
terms  of  the  oontraot.     In  The  Chartered  MereaM 
Bank  of  India  f.  Netherlands  India  8Uam  ^afifs- 
tion  Oo.  I  said :  "  The  contract  here  has  been,  hf  As 
oonaent  of  the  parties,  redooed  Into  the  form  of  i  blflaf 
lading,  and  therefore  the  whole  of  the  coAtnetifMi- 
tained  in  that  bill  of  lading,  and  no  termi  of  tin  cos- 
tract  outside  of  the  bill  of  lading  can  UJootati" 
And  in  Glyn,  MiUs,  4k  Co.  f.  East  adWedlidis 
Dock  Co.  Lord  Selborne  qaid :  '<  The  p^unaSnud 
purpose  of  a  bill  of  lading    ...    is  to  apnatti 
terms  of  the  oontraot  between  the  shipper  oAihiAif* 
owner." 

Therefore,  to  treat  the  bill  of  lading  aibdBgsM! 
a  receipt  for  the  goods,  and  nothing  eUe,  ^aitei* 
untenable.  The  terms  of  the  Bills  of  ladiBgAAita 
i^how  that  the  LeglsUture  takes  the  Fiewtkikitli« 
contract. 

The  bill  of  lading  being  in  tbia  case  the  cotfaaU 
carriage.  Is  it  part  of  that  contract  that  the  ihipiM 
go  on  the  Toyage  mentioned  in  the  bill  of  ^^j 
waa  tbe  Foyage  actually  taken  a  breach  of  the 
The  blU  of  lading  is  In  ordinary  terms— tei« 
haFe  reoeiFed  common  oonatruotion.  It  hsi" 
that  it  Is  no  part  of  the  oontraet  to  oanyAi 
directly  on  the  Foyage  named.  Only  ooae^ 
would  be  the  result  of  auoh  a  oonitruotlon.  Tkei 
might  be  transported  anywhere,  and  it  woold  tii 
possible  for  the  buyer  of  the  MU  of  ladbig  ^ 
when  they  were  likely  to  arriFe  at  the  port  ef  ^ 
tlon.  8o,  in  the  case  of  Inauranee,  it  woold 
poaaible  to  foretell  where  the  gooda  might  be 
to  what  perila  they  might  be  anbject.  To  sop 
the  Foyage  forma  no  part  of  the  contract  vosld 
disregard  the  whole  ooor^  of  mercantile  hssisf^ 

It  is  a  most  important  point  of  the  contrast  of  '^ 
by  aea  to  determine  the  Foyage  on  which  the  i 
proceed.    The  oontraot  is  to  cany  the  goodi  fi 
port  of  ehipment  to  the  port  of  destiastion 
agreed  voyage.    Tbe  bUl  of  lading  Is  ahaosi  alt 
one  form,  and  dedares  that  the  goods  srs 
board  the  ship  at  the  port  of  shipment,  and  srs  tea 
suoh  and  such  a  destinadon*    If  the  ship  hsi  to 
any  other  places  they  are  named.   What^thea,ii« 
conatruetlon  of  such  a  descrlptioa  of  a  soysgs' 
ordinary  bualneas  description  which  bss  l'^^ 
hundreds  of  yeass  has  always  heen  hitsfpntMi^ 
way,  and  has  been  recognised  by  all  eoarts  sad  * 
business,  and  It  Is  that  coastmction  that  theeoi 
alwaya  adopt— namely,  the  ordinary  track  hf 
auoh  a  Foyage.    In  thia  cascb  therefore,  it  tbe 
lading  contained  no  farther  profioion,  the  FOfsfr 
be  ftrom  Hume  to  Dunkirk  along  the  f'^^^^J^. 
Ma  of  suoh  a  ▼oyage,  and  to  doFiate  ^^^J^ 
unleas  foroed  to  do  so  would  be  a  bsaaoh  of 
tract.    Of  course,  the  word  track  must  be 
oommon  sense  way.    The  track  may  dilferasdor 
ent  ehonnMlaiUMs,  and  it  does  not 
airaotllile. 

But  here  eome  torther  liberty  hm  »—  ,,  ^ 
vsMel  WM  alknred  by  theWtt  of  lidteg  to  iwH  * 
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portv.  Gu  it  be  aeriotulj  eoatended  that  that  gave  the 

^miijt9  oall  at  any  ports  ia  tha  vorld.    I  think 

not    Tbe  words   have   infariably    been    given    one 

anuBg,  iod  have  been  held  onlj  to  inolade  porta  that 

vin-  be  piMed  aabetatiaUy  on  the  main  voyage.    The 

libettv  gbm  eoaUee  the  ihipoimer  to  go  eoavawhat  ont 

of  theoidinaiy  tradk  to  eall  for  the  pnrposee  of  boei- 

aesiataBjof  the  porta  which  he  paseee.    To  call  is  a 

vdl'knowD  sea  term,  and  he  ia  alloived  to  call  at  enoh 

ports  as  voold  be  porta  of  oall  on  the  vo/age  named  in 

thelriU  of  ladliag.    Where  there  is  nothing  more  it  ia  an 

hxfiikUe  nde  that  he  may  only  call  at  theae  ports  in 

^if  IMgrspMcal  order.    Here,  however,  farther  liberty 

!•  giWB,  sad  he  may  oall  "  ia  any  order."    The  ehfp- 

oviier,tkaefoie|  had,  upon  the  oontraot  ia  thia  bill  of 

u^&tego  from  flame  to  Dunkirk  along  the  ordinary 

^eCaiekavoyagapbat  he  might  oall  at  any  porta 

«««ttittrHkinany  order;  bat  to  go  beyond  that 

vw  h  s  bieaoh   of   oontraot ;   and  when,  there- 

*«%  *ii  eMp  paaeed  from  that  tinok,    a   deviatton 

weannittad,  and  aha  waa  no  longer  on  the  voyage  to 

J]*wtteeiiBpttone  contained  in  that  oontraot  applied, 

and  tteirfon  the  shipowner  was  no  longer  proteeted  by 

'wM  «n»ptioiia» 

^  iM  pbdn  princi^ee,  bnaineaa  principlea,  and 

y-weogBiad  prinoiplee,    I.  for  one,  will  not  depart 

™aft«.  ftis  aaid  that  there  U  an  Amerioan  eaae 

VLoiene  t.  fiuMB)  which  has  dedded  that  where  a 

^i«e  is  expNMd  in  each  a  bQl  of  lading  in  terms 

™*«  ^ly  be  eonatrned  one  way,  that  neforthalesa 

w««ttJJidaBieible  to  ahow  thHt  the  afaippev  knew 

»«  »esWp  US  goiog  to  deviate  from  that  voyage. 

i^H^y^J^r  wid  at  aU,  whioh  I  am  inclined  to 

m«^  i  ttiikit  waa  immaterial,  as  there  was  in  that 

y  yieBil  onatom  proved ;  but  it  aeems  more  prob- 

SLvlS     *^  *•  mlsreported.    Two  other  American 

'^{nsDekware  and  May  v.  Babooek)  seem  to  state 

MgttbMlttess  principle,  and  therefore  the  Amerioan 

.  ""^  k  iMre  in  f evoar  of  my  view  than  against  it. 

^^  opioioB,  therefore,  that  thia  appeal  mnat  be 

^I*X-^A  greater  part  of  the  argument  before  ns 
fjm  eoaoladed  by  the  Bills  o^  Lading  Act,  1855. 
^piotidee  that  every  indorsee  of  a  bill  of  lading 
M  the  property  in  the  goods  therein  mentioned 
Jfm  shall  have  all  rights  and  be  anbjeot  to  the 
»Iibaitiee  io  reepeet  of  snoh  goods  as  If  the  contract 
'  i  in  the  bUl  of  lading  had  been  made  with 
In  this  case  the  goods  in  qnestion  vested  in 
Dttff  by  virtao  of  the  indorsement  of  the  bill  of 
The  atatnto  is  a  leglalative  declaration  that 
)  10  a  oontraot  in  the-  bill  of  lading,  and  that,  in 
laoue  aa  this,  the  benefit  of  that  contract  passes  to 
lodoTjee.  I  entirely  agree  with  the  Maater  of  the 
las  to  tbe  oonetracUon  of  that  contract,  and  I 
I  doubt  that  all  the  rights  of  deviation  which  the 
1  are  contained  in  it.  Does  the  right  of  deviation 
:by  It  allow  her  to  paas  Dunkirk  and  to  go  to 
r  ?  Clearly  that  is  not  a  deviation  contemplated 
» contract. 

bto  the  American  authority  whioh  has  been  cited  in 

ion  to  thia  view,  I  think  that  the  statement  there 

re  obiier  di^um,    Ko«  effect  can  be  given*  ia  my 

B,  to  Che  knowledge  of  the  shipper  in  respect  of  a 

';  whieh  ia  assignable  to  a  third  person.      The 

;  fa  expresa  as  to  the  extent  and  power  of  devia- 

[wad  repels  the  suggestion  that  there  was  any  wider 

^  ^  than  ia  ezpreesly  given.    Nor  do  I  think  that  the 

I  If  it  had  been  rightly  admitted,  amounts 

ay  variation  of  such  liberty.    I  prefer,  however,  to 

Imy  judgment  on  the  fact  that  the  contract  is  one 

» to  a  third  person,  who oannot  have notkieol 

olivadatiaBofits 


can  naefnlly  add  anytUng.  The  bill  of  lading  ia  dear 
and  eipresa^  and  no  parol  evidence  ought  to  be  admitted 
to  vary  it.  The  deviation  was  entirely  unjuatified,  and 
therefore  the  plaintiff  ia  entitled  to  succeed. 

Appwl  di9mU§9d* 

SoUdtora  for  the  plaintiff,  WaHouB,  Bubh,  A  Jithn- 

SoMdtora  for  the  defendants.  Stoker,  Saunders,  A 
Stokes, 


Wtom  Prob.  Div.  &  Adm.  Dlv. 


March  14. 


Iath^JUiT.— I  entirely  agrees  and  I  do  not  think  I 


BuKBT  V.  Bumr.  (a.) 

Divorce^Alimony^Verdid  of  Jury  finding  wife  guiUy 
'—Right  to  alimony  pending  appeal* 

When  there  hoe  leen  a  verdict  of  a  fury  finding  a  wtfe 
guiUy  of  adultery,  the  wife's  right  to  alimony  primft 
fade  then  ososes,  subject,  however,  to  a  discretion  in  the 
fudge  to  order  it  to  be  oontinued  pending  a  new  UM  if 
he  consider  it  reasonable  to  do  so, 

Wella  V.  Wella  and  Hodaon,  3  Sw.  A  T.  548,  12. 
W.  M.  Div.  Dig.  16,  etcplaimd. 

Appeal  from  Butt,  J. 

Thia  waa  an  appeal  from  an  order  of  Dntt,  J.,  in 
chambers,  refueing  an  application  by  the  wife  that  ayf.  fa. 
might  be  isaned  to  enforce  the  payment  of  alimoDj 
pendentelite.  On  tbe  3rd  of  February,  1888,  a  deereo' 
nisi  had  been  pronounced  en  the  petition  of  the  husband) 
on  the  ground  of  the  wife's  adnlteryi  the  jury  having 
found  a  verdict  in  flavour  of  the  husband- on  all  issuea  la 
croas  aotiona  by  the  husband  agdnat  the  w»e,  and  the  wife 
against  the  husband.  An  order  forthe  payment  of  allmonj 
had  been  made  when  the  proaeedings  were  first  inetitnted, 
and  the  husband  had  tendered  payment  of  the  same  up 
to  the  3rd  of  February,  butrefused  to  make  any  payment! 
after  that  day,  though  making  no  application  to  have  the 
order  for  the  payment  of  alimony  set  aside.  The  wife 
gave  notice  of  motion  for  a  new  trial,  and  af terwaMlv 
applied  to  the  registrar,  and  then  to  Batt^  J.,  in  ehambeia 
for  leave  U>  iasue  a  fi.  fa.  to  enforce  the  payment  of 
alimony  subaequenit  to  the  3rd  of  Febmary,  on  the  ground 
that  the  case  of  WeUe  Ti  WeUs^  3  Sw.  ft  Tr.  642,  12 
W.  R.  Div.  Dig.  16,  was  an  authority  that  the  wife  waa 
entitled  to  alimony  pendiog  the  result  of  the  motion  for 
a  new  trial. 

Butt,  J.,  on  the  28th  of  February,  refused  the  applica^ 
tion. 

The  wife  appealed. 

FiUan,  for  the  appellant.— fFetis  v.  Wells  andMudson 
is  an  authority  ezpreesly  laying  down  the  rale  of  practioe 
that  aUmony  pendente  lite  only  ceaaea  when«  in  a. case 
tried  before  a  jnry,  the  time  hae  elapeed  for  monogior  a 
new  trial,  and,  if  a  new  trial  ia  refused  by  the  court,  when 
the  further  time  for  appeding  from  such  refaaal  has 
elapeed.  Until  such  time  has  dapeed  the  deoreeisnofc 
find  and  the  anit  is  not  at  an  eod :  BUis  v.  JS(liei%l 
W.  R.  942,  8  P.  D.  188;  and  a  wife  is  entitled,  to 
alimony  whfle  aha  atUl  remdna  a  wife,  whioh  she  doea 
until  the  decree  for  dissolution  of  the  marriage  beoonuw. 
final :  Stanhope  v.  Stanhope,  34  W.  B.  446,  11  P.  D.103. 
An  order  for  dimony  was  made  when  this  action  waa 
inetitnted,  and  that  ord^r  is  still  In  force,  the  husband  not 
having  made  any  application  to  have  it  set  aside :  Jones  t. 
Jones,  20  W.  B.  449,  L.  B.  2  P.  &  D.  383.  The  order 
fer 'dimony  is  made  under  section  32  of  the  M atrimodd 
Oanses  Act,  1867  (SO  &  21  Ylct.  c.  85),  and  rule  203  of 
the  Bulea  in  Divorce  and  Matrimonid  Oauaea  ahowe  that 

a  writ  of  fi,fa,  shall  be  issaed  as  of  course  on  default  in 

—      *-         ■"  '      *ii        ^--.-^. — -■■^ 

(a.)  Beported  by  M«  J.  BiiAxb,  Eag.,  BaidsteB-at-LaWi. 
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Dunk  v.  Dumr.—- ^Thb  Cbua.** 


OouKorAmtt. 


payment  of  any  lam  of  money  ordered  to  be  paid. 
[LmsLSTi  L.J. —  Bale  110  eeeme  to  qualify  that. 
OoTTOKy  L.J. — An  appeal,  no  doubt,  doee  not  operate  as 
a  stay  of  execution,  but  is  it  not  a  matter  of  ditoretion 
in  the  Judge  to  «tay  payment  of  alimony  pending  an 
appeal  P]  Butt,  J.,  did  not  base  his  refusal  on  the  ground 
af  ezeroise  of  diacretion. 

Indermckt  Q,0.^  and  MtddUkm^  for  the  respondent, 
were  not  called  on. 

Cotton,  L.J. — This  is  an  appeal  from  a  decision  of 
Butt,  J.,  and  as  he  gave  no  reasons  for  his  deoisbn  it  is 
left  to  us  to  decide  the  question  without  haying  the 
adf antage  of  knowing  hi*  reasons.  The  question  is, 
does  the  case  of  WeUa  ▼.  WeUt  lay  down  a  rule  adopted 
in  the  Diforce  Court,  that  where  there  has  been  a  Ter- 
diet  of  a  jury  finding  a  wife  guilty  of  adultery,  not- 
withetandiDg  that  verdict,  alimony  is  to  be  oontiuued  to 
be  paid  until  the  time  for  appealing  had  expired  P  No 
donbt  in  that  case  the  Judge  allowed  the  alimony  to  be 
continued,  but  is  it  a  matter  of  right  where  the  guilt 
of  the  wife  has  been  established,  though  subject  to 
appeal  to  this  court  or  to  the  House  of  Loids,  that 
dimony  should  continue  to  be  paid  after  the  verdict  of 
tbe  Jury,  unless  some  applioation  is  made  by  the  hus- 
band to  have  it  stopped?  What  is  the  reason  for 
requiring  payment  of  alimony  I  It  is  this*  that  until  it 
has  been  proved  that  a  wife  has  broken  her  marriage 
vow  the  is  entitled  to  support  from  her  hosband.  But 
when  once  it  is  established  that  she  baa  been  guilty  of 
adulteiy,  the  whole  foundation  of  the  right  to  alimony 
is  gone.  She  is,  no  doubt,  still  a  wife,  but  she  loses 
the  right  to  alimony.  The  husband  heve  has  offered  to 
pay  alimony  up  to  the  time  when  the  verdict  of  the 
jury  was  given,  but  has  declined  to  pay  after 
that  date,  and  the  Judge  has  refused  to  order 
him  to  do  so.  I  think  that  is  right.  The 
proper  rule  is  that  primS  /acU  where  there 
is  a  verdict  of  guilty  by  a  Jury,  the  wife's  right  to 
alimony  ceases,  subject,  however,  to  a  diioretion  in  the 
Judge  to  Older  It  to  continue  pending  a  new  trial,  if  he 
consider  it  reasonable  to  do  so.  A  different  rule  would 
have  this  effect — via.,  that,  merely  by  continuing  litiga- 
tion without  any  reasonable  hope  of  succesi,  alimony 
would  be  kept  up  pending  an  appeal,  perhape,  to  the 
House  of  Lords.  BllU  v.  EUi»  is  an  enUrely  different 
case  from  the  present,  that  was  a  suit  by  «  wife  who 
had  not  in  any  way  forfeited  her  right  to  support  by 
her  husband,  aud  therefore  it  was  held  that  alimony 
ought  to  be  continued  to  be  paid  after  the  decree  niii 
and  until  the  decree  was  made  absolute. 

LiMi>LXT|  L.  J.— 'I  am  of  the  same  opinion.  It  seems 
startling  and  anomalous  that  aliosony  should  as  a 
matter  of  right  continue  after  a  verdict  finding  the 
wife  guilty  of  adultery.  We  have  been  informed  that 
FsKiv.  WtUi  has  not  as  a  matter  of  praotioe  been  acted 
on.  In  my  opinion  it  lies  on  the  wife  to  show  why 
alimony  should  be  continued,  but  it  would  be  monstrous 
to  say  that  she  is  always  as  of  right  entitled  to  it  until 
the  ISouse  of  Lords  had  decided  as  to  her  guilt.  In  my 
opinion  she  is  only  entitled  to  alimony  until  the  conrt 
is  Jndidally  informed  that  she  has  been  guilty  of 
adultery. 

BowxN,  L.J.— I  am  of  the  same  opinion.  I  have 
seen  the  President  of  the  Divorce  Division,  and  he  con- 
siders that  in  our  statement  of  Che  rule  we  are  in  no 
way  deviating  from  what  the  practice  In  that  court  has 
been,  WelU  v.  Wetti  notwithstanding.  Under  the  ohr- 
oumstances  we  do  not  give  costs  against  the  wife. 

Appeol  dUmi$$ecL 

Solicitors  for  the  appellant,  Thama$  Beard  A  8an$. 

SoUdtor  for  the  icspondenl»  T.  AUUigham 


From  Flob.  DIv.  k  Adnu  Div.  Mmk  19. 

«  Td  CelljlT  (a.) 

Ship-^Bepain-'AtiUm  in  rem— ^rrsiC  o/ihij^Lim^ 
&ct$rUy^AdmiraUy  Court  Ad.  1861  (24  FuC  &10X 
$$.  4,  35. 

In  an  aMm  in  rem  under  the  AdnUraUff  Court  Ad, 
1861,  <Ae  ihip/rom  the  date  of  arrest  U  a  MnrOy  is  tti 
hande  of  the  oourt  for  the  plaintiffi*  daim  at  isiii- 
quently  determined  hy  the  Judgmeni,  and  tUt  tKurUeit 
not  affected  hy  the  hankruptey  or  liguida(um  effhemf 
oumere  Mween  the  date  of  the  arrtet  and  thejedgmat, 

Appeal  from  the  judgment  of  Hannen,  P. 

In  January,  1885,  the  steamship  OeSo,  oviud  by  tti 
Cella  Steamship  Co.,  put  into  Halifax,  Nova  8eotii,te 
repairs,  and  the  plaintiff  effected  the  repain  sMamy 
to  enable  her  to  complete  her  voyage  to  the  JJM 
Kingdom,  which  she  did.   The  master  drew  a  UDitiMf 
days  upon  the  Oella  Steamship  Oo.  for  £963,  ftientdf 
the  repairs.   The  bill  was  accepted,  but  wasMflMiMi 
at  maturity.    The  plaintiff  brought  an  adioi  i|M 
the  steamship  company  in  the  Queen's  Beak  DMia% 
and  on  the  13th  of  August,  1885,  recovered  ]iAp>^ 
but  this  judgment  remained  unsatisfied. 

On  the  S8th  of  l£ay,  1885,  the  master  omumAuL 
action  in  rem  in  the  Admiralty  DividonforUiwVi 
and  disbursements,  and  on  the  same  day  Tke  CUhwi 
arrested.  On  the  15th  of  June,  Wood  the  moitgipid 
the  ship»  Intarveaed  in  that  action,  and  paid  th«  u^ 
£120  in  full  discharge  of  his  claim,  and  a  retosMoini 
Oella  in  that  action  issued  On  the  8th  of  im,l^ 
the  plaintiff,  while  The  Cella  was  under  srr«ft»«» 
menced  this  action  in  rem.  under  section  ^  d^ 
Admiralty  Oourt  Act,  1861.  The  company  did  m 
appear  to  this  action.  On  the  15th  of  Jons  Wd^ 
tervened  in  this  action,  and  a  few  days  latsr  thslJj^ 
ing  order  was  made:— "Upon  agreement  of  u0^ 
and  James  Marke  Wood,  the  intervener,  by  <o*yt 
undertaking  to  pay  to  plaintiff  whatever  plaintiff  t^k 
if  arrest  continued,  recover  from  the  ship  after  o^jjRl 


ing  prior  incumbrances,  it  Js  ordered  that  the  ihip  M 
ship,  and  sold  her  for  £4,500. 


be  released  forthwith.**    Wood  took  posseseioa  < 


On  the  8th  of  August,  1885,  the  Oella  Oo  wm 
to  be  wound  up,  and  in  Ootober  a  liquidator  uu  if! 
pointed. 

Under  sn  order  of  the  oourt  Wood  furnished  sooosMI 
and  the  registrar  found  that,  after  allovhig  to^  "J 
expenses  of  the  sale,  and  after  satisfying  sU  F^ 
incumbrances,  including  his  own  mortgagsb  ^^''^^ 
mained  a  balance  of  £937  in  his  hands, sad tliiiiii 
was  ordered  to  be  paid  into  court  to  abide  further  oidi 
pending  an  inquiry  into  the  amount  of  the  pli»^ 
claim.  The  registrar  reported  that  the  pUhittfi  dm 
amounted  to  £819  8s.  lOd.,  and  upon  appUsstioa  I 
the  plaintiff  that  this  sum  be  paid  out  to  Ufl,  ^ 
liquidator  of  the  Oella  Oo.  intervened  and  claiiBid  «■ 
whole  sum  In  court.  ^  ^ 

The  President  (Sir  James  Hannen)  beld  that  « 
plaintiff  was  entiUed  to  be  paid  his  claim  oat  of  H 
money  in  oourt  He  held  that  the  plaintiff  had  sv 
on  the  ship  from  the  commencement  of  the  MM 
ift  rem  and  the  prooeedings  taken  against  the  dahj^ 
that  the  rights  of  the  plaintiff  under  Wood's  nnd^^ 
must  be  'determined  by  the  rights  which  the 
had  against  the  ship  at  the  time  she  was  Kleseed. 
therefore  ordered  that  the  amount  of  the  ptum 
claim  be  paid  out  to  him. 

The  liquidator  appealed. 

atobee  (j;  GoreU  Bamee.  Q.O..  with  hiv),  lor  tia 
pellant.— The  plaintiff  in  an  action  in  rwii  has  no  i«| 


(a.)  Reported  1^  W  F.  Babxt,  Ksq.,  Barristsc-sl-i 
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l!^  \if  reaMn  of  the  arrett  of  the  ship.  He  haa  no 
muritf  vita  judgment.  The  rigfaU  of  the  partiea  are 
aot  dbeted  hj  the  oommenoement  of  the  aotion»  and  aa 
ftBOdla  Steamahip  Oo.  went  into  liquidation  before  the 
Ji4pB(BDtiii  the  action,  the  liquidator  ia  entitled  to  the 
|RMMd»  in  court,  the  plaintiff  not  being  a  aeonred 
«ndltor  in  the  liqiddation.  Under  aeetion  37  of  the  Oom- 
pnifli  AoC^  186S,  the  Admiralty  Ooart  onght  not  to  pro- 
eeid  vitii  the  aotioo.  Proeeedinga  in  rwn  are  matter  of 
vooidara  only.  There  are  aome  ezpreaaiona  in  The 
fm  JScM,  SO  W.  B.  5M,  L.  B.  4P.  a  161,  and  The 
HmSwptriore,  M  W.  B.  777, L.  B.  5  F.  0.  482.  whioh 
ait  ai^taut  tbia  oontentioo,  but  they  are  onlj  dida. 

Ha  tbo  referred  to  The  William  F.  Bajf&rd^  Lnab. 
ei,  8  V.  B.  Adm.  Dig.  S8 ;  The  SHnrieh  Bf'om,  83 
V.  B.  m,  10  P.  D.  44;  a.0.,  11  App.  GiM.  270;  84 
W.B.DH70.: 

J.F.Aifinattf  tor  the  plaiotiff, — In  an  action  in  rem 

U  Ihi  Admiralty  Oourt  the  writ  and  the  warrant  of 

unAm  MTfed  by  being  nailed  on  the  ahip'a  meat,  the 

AMittj  nazdial  aerring  the  warrant,  and  from  that 

anaMDt  tba  ihip  ia  taken  poaaeaaion  of  by  the  court, 

■d  hdd  at  aeoority  for  the  plaiaUra  claim.    It  ia 

^UfHogom  to  the  oaae  of  money  paid  into  court  to  abide 

thaiendt  of  the  action  where  the  money  in  court  ia 

«wtt|far  fin  plaintiff :  Ea  parte  Banner,  L.  B.  9  Ob. 

Avp.)!),!!  W.  B.  Dig.  20;  Sx  parte  Bouchard,  28 

V*^U9, 11  (%.  D.  26.    The  court  holda  the  abip 

■  MBiiljfiom  the  date  of  the  arreat,  and  aubaeqaent 

^nkagkf  or  iiqnidation  cannot  affect  that  aecurity. 

nbMtteaitopped.] 

MinpliML* 

Ind  Ekna,  ICB.— lliia  caae  aeema  to  me  to  be 

MrUti  hj  aatbarity,  and  dependa  upon  the  true  con- 
liMioaaiid  effeet  of  the  Admiralty  Oourt  Act,  1861. 

the  order  of  •Tenta  waa  aa  followa : — Bepaira  were 

iMto  flie  ah^  1^  the  plaintiff  at  Halifax,  and  upon 

1M%  Teaabin^  thia  country  ahe  waa  arreated  by  the 

MUallfy  Oourt  at  the  auit  of  the  maater,  and  while 

1  IJllliiiual  the  plaintiff  commenced  tbia  action  in  rem, 

ip  company  then  went  into  liquidation,  and 

ame  the  Judgment  in  the  Admiralty  Oourt 

the    plaintiifa   claim.    The    queaticm    ia 

the  plaintiff   ia  not  entitled  aa  againat  the 

r  of  the  company  te  the  proceeds  of  the  aale  of 

IMp  after  the  inonmbrancea  have  been  paid.    It  ia 

]  ttat  tiie  Admiralty  Oourt  Act,   1861,  givea  no 

I  lien  in  vaapeot  of  the  repairi.    But  aeetion  4 

I  the  court  Jnviadiction  o?er  any  daim  for  repaira  to 

'p  vben  the  ediip  or  the  proceeda  thereof  are  under 

of  the  oonrt,  and  aeetion  85  profidea  that  the 

istlou  aaay  be  ezerciaed  either  by  proeeedinga  in 

lar  1^  proeeedinga  in  pereonam.    In  thia  caae  the 

"^ivaa  inatitated  by  proeeedinga  in  rem,    A  maritime 

from  «  common  law  lien  in  thia,  that  the 

Idependa  npon  poaaamion,  whereaa  the  former  may 

1  without  poeaeeaion.    A  maritime  lien  ia  enforced 

I  Admiral^  Oonrt  by  an  action  in  rem.    Now  thia 

I  Itor  rapein  may  be  enforced  in  the  aame  way.    In 

I  in  rem  the  warrant  of  arreat  ia  aenred  by  the 

dial  nailing  it  to  theahip'a  meat.    The 

ef  Admiralty  takae  poaaeaaion  of   the  abip  aa 

_rlor  the  claim  of  the  plaintiff  at  whoae  auit  the 

>  haa  been  aefsed,  and  then  proceeda  to  adjudicate 

i  tte  claim.    The  Judgment  of  the  court  deala  with 

llWitB  of  the  plaintiff  at  the  time  of  the  aart ice  of 

^  Mt  in  the  aetion.     That  ia  ao  in  every  action. 

1  an  action  ia  in  pereonam,  bankruptcy  law  may 

*  It  waa  alao  oontended  that  the  Judgment  in  the 
Wa  Bench  Diviaion  waa  a  bar  to  the  action  in  rem, 
ft  tUa  aignmettt  waa  not  preaaed.  The  Bengal,  8w. 
ft  and  Oamhefori  Jt  Oo.  r.  Chapman,  85  W.  B.  888, 
n  B.  D.  229,  wenieferred  to. 


interrene  and  affect  the  righta  of  the  partiea.  But  when 
the  money  or  the  rea  ia  in  court,  the  oonrt  givea  effect  to 
ita  Judgment,  aa  if  it  were  pronounced  the  moment  after 
the  money  or  the  ree  were  in  the  poeaeaaion  of  the  court. 
The  two  oaaea  cited  by  the  plaintifTa  oounael  are  atroag 
to  that  effect.  In  Ea  parte  Banner  Jamea,  L.J.,  aaid : 
"  The  plaintiff  ia  ordered  to  pay  into  court  the  amount 
claimed  in  the  action.  It  belonga  to  the  party  who  ia 
fonnd  eventually  to  he  entitled  to  the  aum  in  dia- 
pnte."  That  ia  atUl  more  elaborated  by  the  aame 
learned  Judge  in  Ex  parte  Bouchard: — ^*'I  am  of 
opinion  that  the  equitable  title  of  the  petitioning 
creditor  to  the  money  waa  coaq;»lete  when  it  waa  paid 
into  court  to  abide  the  event  of  the  action.  Aitar  that 
the  only  queation  waa,  what  waa  the  event  of  the  action  P 
The  money  waa  to  lie  the  money  of  the  creditor  if  he 
aucceeded  in  eatablishing  hia  titie  to  it  in  the  action,  and 
he  did  auceeed  in  ao  doing.  It  would  be  idle  to  make 
auch  a  pcoviaion  if  the  whole  thing  waa  aftarwarda  liable 
to  be  defeated  by  the  reUtion  back  of  the  title  of  the 
truatee  appointed  under  the  petition  of  .another  creditor 
to  the  aot  of  bankruptcy  committed  on  the  debtor'a 
anmmona."  Theaiger,  Jj,J,,  aaid :  *'  I  think  the  payment 
into  court  waa,  when  hia  debt  waa  eatabliahed,  equiva- 
lent to  a  payment  to  him  aa  of  the  date  when  the 
payment  Into  court  waa  made."  The  andogy  of  thoae 
two  caaea  aeema  to  me  to  conclude  the  preaent  caae. 

So,  again,  in  the  caaea  in  which  the  point  waa 
diacuaaed.  In  The  Two  EUene  Melliah,  LJ.,  in 
delivering  the  Judgment  of  the  court,  aaid  ''That 
that  aeetion  (aeetion  4  of  the  Admiralty  Oonrt  Act,  1861) 
at  any  rate  doea  not  giro  any  maritime  lien,  but  merely 
entitiea  Che  peraon  who  haa  done  the  repaira  or  built  the 
ahip  to  be  paid  ont  of  the  proceeda,  in  preference,  at 
any  rata^  to  the  owner."  Then,  farther  on:  *'The 
Juriadiotion  of  the  Oourt  of  Admiralty  la  not  made  by 
thia  aeetion  (aeetion  5)  to  depend  upon  what  ia  the  atate 
of  thinga  at  the  time  when  the  aupply  la  f  umiahed,  but 
ia  made  to  depend  upon  what  ia  the  atate  of  thinga  at 
the  time  when  the  anit  ia  inatitutad."  And  at  the  end 
of  the  Judgment  he  aaid :  **  Aooording  to  the  true  con- 
atruction  of  thia  aeetion  (aeetion  5)  the  ree,  the  abip, 
doee  not  become  chargeable  with  the  debt  for 
neoeaaarica  until  the  auit  ia  actually  inatitutedP" 
Again,  In  The  Pieve  Superiore  the  court  aaid  that  "The 
object  of  the  atatute  ia  only  to  found  a  Juriadiotion 
againat  the  owner  who  ia  liable  for  the  damage,  and  to 
give  the  aecurity  of  the  ahip,  the  rea,  fr3m  the  time  of 
the  arreat  Thia  ia  dearly  explained  by  Dr.  Luahing- 
ton  in  The  Alexander  Lanen,  1  W.  Bob.  288,  294,  and 
The  Paeijie,  2  Br.  A  Luah.  243,  and  by  thia  committee 
in  The  Two  EUene,'*  The  Judgment,  therefore,  ahowa 
that  the  ahip  ia  the  aecurity  from  the  time  of  the  arrest. 
That  aeema  to  me  to  t>e  the  deliberate  Judgment  of  the 
Prify  Oouncil,  and  not  a  mere  dictum.  Then  in  The 
Heinrieh  Bjom  thia  court,  after  ezpreeaing  an  opinion 
that  the  two  atatutea  of  1840  and  1861  ought  to  be 
conatmed  inpari  materid,  aaid  that,  '*  Whilat  the  atatute 
of  1840  haa  enabled  the  material  man  to  enforce  hia 
daim  in  the  Admiralty  Oourt,  ^nd  aa  one  meana  haa 
given  him  a  right  to  arreat  the  ahip.  It  haa  given  him  no 
maritime  lien,  and,  oonaequently,  no  right  against  the 
ahip  till  action  brought."  Thoae  three  auooeative  Judg- 
menta  indicated  the  aame  view  aa  that  ezpreased  ia  the 
two  Jttdgmanta  in  the  Oourt  of  Ohaneery.  Though  there 
la  no  maritime  lien,  from  the  moment  of  arreat  the  ahip 
ia  a  aecurity  in  the  handa  of  the  court  for  the  rights  of 
the  plaintiff  aa  aubaequentiy  determined  by  the  Jadg« 
ment.  The  Judgment  ia  a  Judgment  in  rem  good 
againat  all  the  world.  Therefore,  I  am  of  opinion  that, 
according  to  the  true  meaning  of  the  atatute,  and  ha? ing 
regard  to  the  true  dfect  of  the  arreat,  the  ahip  from  the 
time  of  arreat  ia  aecurity  for  the  claim  aa  determined 
by  the  anbaeqnent  Judgment  of  the  court,  and  nothing 
intervening  between  the  arreat  and  the  Judgment  can 
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Tfl£   WEEBXT  SEPOATEA,    [A»aiii,u8ek]   VoLXXXYI. 


HiokOowt. 


In  BBTvcvmrVTBirRS. 


HichOouu, 


aflSsot  fbal  seoofify.    I  an  o£  opinioii,  for  theie  zoaaom^ 
tljat  this  appeal  abonld  be  dismUsecl* 

Vxt^  L.  J.*-«I  am  of  the  aame  misd*  Saetiaii  4  of  Hie 
Aimiralty  Ooutt  Aet»  1861,  gl?ea  the  Court  ot  Adminilty 
JuiiBdietloB  OTW  any  claim  for  repairing  any  ahip*  if  at 
the  time  of  the  inititiition  of  the  cause  the  riiip  or  the 
proeeeds  thereof  are  9nder  afrMt  of  the  coart;  and 
aeotion  35  profidee  that  the  ]arifld2otion  may  be  exer- 
cised either  by  prooeedings  in  rrnn^oi  by  proceedings  en 
peraoYiam.  We  mnst  inquire  what  w<i8  the  nature  of 
proceedinge  -tn-  rom  at  the  date  of  the  Aot.  Dr. 
Lnehington  explained  it  in  The  Volmnt^  1  W.  Bob«  888, 
and  at  p.  887  he  aays  that  **  The  damage  confers  no  Uen 
upon  the  ship^  but  an  arrest  offers  the  greatest  seenrity 
for  obtaining  snbetantial  Justice  in  furnishing  a  eeoniify 
for  prompt  and  immediate  payment."  He  treats  the 
airett  as  creating  a  security  for  payment  of  the  claim. 
The  proceeding  appears  to  me  to  be  analogoas  to  tSie 
payment  of  money  into  court  to  abide  the  result  of  a 
suit.  The  arrest  operatss  to  seoure  the  ship,  and  re- 
lieves the  party  flrom  the  result  of  anything  happening 
between  arrest  and  Judgment.  That  appeam  to  me  to 
be  the  meaning  of  Dr.  Lushhigton's  Judgment^  and  I 
think  it  is  perfectly  correct.  That  view  has  not  been 
CJplained  away  or  departed  fiom  since ;  indeed,  when 
the  Legislature  dealt  with  the  matter  in  1861,  it  as* 
mreflsed  no  dissent  from  it.  The  subsequent  oases  •  of 
Tht  Two  EUem  and  The  Pieve  Bmpwiore  are  in  strkt 
accordance  with  it.  It  is  analogous  to  the  decisions  of 
the  court  in  En  parU  Banmr  and  E»  parie  Bowshaird 
as  to  the  seoitrity  afforded  by  the  payment  of  money 
into  court.  Lastly,  it  is  in  entire  accordance  with  the 
practice  in  the  Admiralty  Oonrt  in  proceedings  tn  rmn* 
I  have,  therefore,  no  hesitetion  in  ooming  to  the  con- 
clusion that  the  arrest  of  the  ship  provides  a  ssonrify 
for  the  party  instituting  the  proceedings  in  fern. 

Lopxs,  L.  J. ,  concurred  • 

Appeal  ditmieted. 

fiolidtorefor  the  plaintiff,  BoUereU  <§  Boehe. 

Solicitoxs  for  the  liquidator,  BtoJea^  8aunder§t  A 
8b)be$. 


Xigt  Cottct  Of  iuiitfcf* 

Ohan.Div.  (  .^  .,  i^ 

Chitty,J.  J  ApnllO. 

In  re  T^to^bit's  Txusib.  (a.) 

TrusteeB — Will-^BMfer  io  intKHin  Coneol^^No power 
to  change  or  vary  investmentB^^National  Debt  ((7on- 
version)  Act,  1888  (51  Vict.  e.  %). 

Truateee  of  a  fund  were  ly  a  trill  directed  to  invest  the 
fund  in  £3  per  cent,  ConeoU,  hut  witJiout  power  to  vary 
or  change  the  investment  when  made,  and  otU  </  the 
income  of  tlie  Consols  to  pay  certain  annuities,  and  after 
the  deaths  of  the  annuitants  the  trust  funds  were 
directed  to  go  over.  The  fund  was  duly  invested.  The 
annuities  were  not  charged  on  the  corpas. 

Held,  that  sections  26  and  8  of  the  l^ationcd  DeU 
{Conversion)  Act,  1888,  authorized  trustees  to  exchange 
£3  per  cent.  Consols  for  the  new  stock,  and  that  section 
S7.  of  the  same  Act  authorized  trustees  to  seU  any  stock 
converted  or  exchanged  hy  virtue  of  that  Act,  and  to 
invest  the  proceeds  in  any  of  the  sectiirities  for  the  time 
leing  authorized  for  the  investment  of  cash  under  the 
control  of  the  High  Court  of  Justice;  and  held  also  that 

(o.)  Bepoited  by  A.  D.  IfAOLABxir,  Bvq.,  Barrlster-at^ 
Law. 


f^  trustees ^ the  wUl  wereiusHfied.in sMsgihs Htm 
cenU  Consols  representing  the  trust  funds  and  invm^ 
the  proceeds  of  such  sde  in  any  cf  the  seewttist  m 
authorized  for  the  investment  of  oash  wsder  (hi  ouM 
of  the  Sigh  CourL 

This  was  a  petition  by  the  trusties  of  tha^inof  a 
testatrix  asking  for  the  advice  of  the  coort  vhethn  tti 
tiustees  could  safely  eell  Consols  subject  to  ib6  imkd 
the  will  and  invest  the  proceeds  in  soeh  inveBhiiaitBii 
the  court  authorisee  for  oash  under  its  contnl. 

By  her  wUl  the  testatrix  diredlsd  the  tcufeMi  tot 
appropriate  part  of  the  residue  of  her  sstafes  is  ths  pn^ 
chase  of  £8  per  cent.  Consols,  and  out  of  ttie  inoDt 
thereof  to  pay  certain  annuities^  and  sf  ter  tiie  pAynat 
of  the  annuities,  which  were  not  Charged  on  theaw^ 
of  the  estate  of  the  teetatrix,  thaie  was.agiftoMiaette. 
corpus  and  income.     The  will  contained  no  |tffc  ft 
changing  or  Tarying  the  investments.    The  tnuiM  W 
duly  made  the  iuTestment  in  Oonsols,  and  novidll 
leave  to  sell  the  Consols  and  invest  the  pncaftlli 
above  mentioned,  on  the  ground  that  if  HhejtfMi^ 
accept  the  new  stock  under  the  National  DeWfteM^ 
sion)  Act,  1888,  each  annuity  would  be  reduailva^ 
twelfth  duiiog  the  next  fourteen  years,  and  MV  tt* 
trustees  aooepted  the  new  stock  in  exchsogeaAiJ 
sold  the  new  stock  and  inveated  the  prooeAili* 
securities  as  the  court  anthprisee  for  the  inisitii^*^ 
cash  under  its  control,  the  trust  estate  would lap^ 
the  expense  of  a  double  instead  of  a  single  opanfli 
No  remaindermen  were  served. 

E,  Ford,  tot  the  trustees,  referred  to  s^ofiooillA 
S6,  and  27  of  the  National  Debt  (Conversion)  M  uj 
(61  Vict.  c.  2),  and  to  In  re  WedderhumU  JPrs*" 
W,  R.  63,  9  Oh.  D.  112. 

Bet^min  Eyre^  for  the  annuitants,  va^gV^- 
applloation. 

Cnirnr^J.,  after  stating  the  facta  of  theosseaM^ 
set  out,  continued  as  follows  i^^I  think  tbem  is  s^W^ 
tlott  but  the  trustees  have  power  under  tbe  ^^J!^ 
change  the  Consols  for  the  new  stock,  beeaose  sfdmm\ 
of  the  Aot  eqpresaly  anthoriiee  trustees  to  n  *"* 
exchange.  If  anything  more  is  needed  it  ^ 
section  8.  By  that  section  any  holder  of  any 
Consols  may,  at  the  time  mentioned  in  the  Ac^ 
that  amount  for  an  equal  nominal  amount  of  aef 
and  such  an  caohange  diaU  not  be  oensadeisd  ts 
change  or  variation  of  investment  by  tke  w 
Obviously  the  latte  portion  of  thia  pravisionii  ■« 
to  apply  to  holders  who  are  trustees^  as  tiie  1^*  ^ 
exchange  being  a  change  #r  uariation  caaaotJWt* 
person  who  holds  absolntely. 


at  liberty  to  seU  the  same  and  to  invest  the 
arising  from  such  sale  in  any  of  the  seearities  w 
time  being  authorised  for  the  investment  of  cvh  ii 
the  control  of  the  High  Court,  notvrithstsndhic^ 
to  the  contnury  contained  in  the  inatruaMut  evewi< 
trust.    Tlrustees  could,  therefore,  take  the  nsvf" 
and,  by  aection  27,  aeU  and  invest  it  as  I  hate 
In  the  present  oaae  it  would  dearly  be  for  the 
the  annuitants  that  the  trustees  should  :eeU  the 
and  iuTest  in  such  securities  as  caah  under  the 
of  the  court  te  invested  in,  andloan  advise  the 
they  may  safely  so  do. 
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fins  OouxT* 


Ik  bb  Bandbll. 


High  Oatnitt, 


(tef.  Dff. 

9«th, 


II 


Feb.  9, 10. 


A  re  Bajtbxll. 
Eaitbsll  p.  DrsoK.  (a.) 


Wat-ChariidUe    Ugaey—ChndUion    of   JwffiUnn-^ 
PBtpeiuUy^dfeneral  eharUahle  gift. 

A  Utiairix  lequeaihed  a  turn  of  money  to  trwieeB 
upon  irud  to  invut  and  pay  the  income  to  <Ae  incumhent 
«/  a  esrtain  church  and  hie  eucceeeore  eo  hng  ae  they 
-eBmoei  the  iOHngs  in  the  church  to  he  occupied  free  from 
pat  rmle ;  hd^  in  com  any  incumhent  ehoulk  receive 
Wimd  A»  reeped  of  eiUinge  in  the  ehurch,  then  the 
Mrfr»  directed  thai  the  money  and  .income  $hou2d  faU 
ihH^Uereeidue  of  her  eetate. 

B^  ihat  the  condition  of  forfeiture  of  th6  legacy 
^eettutvoid  on  the  ground  of  perpetuity^  and  tJiat  the 
^Ugetf  weald  eeaee  if  any  future'ineumhent  ehould  receive 

•  fegimi  for  eOHngii  in  the  church;  aho  theU  it  woe  not 
'%i^fer  1^  gemmd  pwrpoee  of  charity  taith  reepeet  to 
nMaeehemeeHMhemade, 

ffiiOMth  Baadell  bj  her  will  beqneattied  a  earn  of 

114,000  to  trnstees,  upon  tniatr  to  inveet  the  nme,  and  if 

theBt?;  JofaB  lagtate  jeenfold  Wyatt^the  then  incambent 

4t1ihe«rtHet6liimh  of  HoljTrinity,Hawley,ihoiiiahold 

ttnl  forittm  cti  ker  death»  then,  upon  trus6»  that  they 

*  ^nrii  Ml  auing  hii  iaeoaibeDf^,  or  dniiug  sneh  part 

&eieol  m  ha  ahall  pernit  all  the  tittfogs  in  the  eaid 

^htiht  oliiibh  tabe  ooofipied  free  fiom  all  claim  for  pew 

*aiti^]Mj  to  Urn  the  hitereet,  dlvidaiidf,  and  aminal 

jnettia  eiiiiBg  from  the  enm  of  £14,000,  and  the  in- 

^Mteiititkereof  ;  and  fkom  and  after  tiie  detemlna- 

•  ta«f  tie  aald  inoumbenqy  of  the  eaid  John  Ingfave 
iWold  Wyatt,  either  t>7  his  death  or  otbMwiee,  do  and 

•  Ml  ^  long  aa  his  sneoeesom,  inoambents  of  the  said 
dtsMotditudi  off  the  Holy  Tirinitsr  at  fiawley,  shall  permit 
iU  the  rittingB  in  the  said  district  choroh  to  be  oconpied 

7li8s  oi  sn  daims  for  paw  rents,  pay  the  intetest,  divi- 
-tedi^  Md  snnttal  proeeeds  of  the  stodn,  funds,  and 
in  ov  apoB  which  the  said  8«m  of  dtl4,000 


jMpbe  invested,  to  the  ioenmbent  for  the  time  bebig  of 
'^b  aid  dbtrf et  ehnroh ;  and  I  direot 


W 


- direct  and  deolara  that 

MM  any  siBoh  inomibent  shall  make  any  olaim  for 
nesfere  any  iveh  payment  aa  aforesaid  in  respect  of 
Mcnpatiais  of  any  pews  or  atttings  in  the  said 
^jiMstehqreby  that  fiom  theneeforth  the  trust  moneys 
J^tiie  interest,  dividends,  and  annaal  income  arising 
"^    '       ahan  fall  into  and  be  dealt  with' as  part  of  my 
pevffonal  estate."    ««I  give»  devftBC,  and  be- 
an 'that  piece  of  arable  land  called  *  Bed  Lion 
ReU,'  iitnate  at  the  rear  of  the  Bed  Lion  Inn,  at 
IBadiwater,  in  the  county  of  Haats,  eokl  which  oontaine 
tiurea  aores,  now  in  the  ocotapatlon  of  the  said 
Ihgranr^  T^nfdld  Wyati,  to  the  said  John  Oharies 
ittdell  and  the  Bev.  John  Frewen  Moori  their  heirs, 
administrators,   and  assigns,  as  trustees  for 
benefit  of  the  said  district  diurch  of  the  Holy 
at  Hawley,  upon  the  same  trusts  and  conditions 
respecting  the  sam  of  £14,000  hereby  be- 

'^  The  testatrix  died  on  the  2nd  of  March,  1887. 

This  vras  an  originatiog  summons  taken  out  by  the 

I  of  the  will  for  the  determination  (among  other 

Bs)  til  the  question  whetbcTr  the  gift  over  of  the 

kOOO  offended  against  the  rules  as  to  perpetuitiei, 

F^M  was  oonaegftoently  void ;  and  whether,  in  the  event 

of  a  breaeh  of  the  condition  as  to  free  sittings,  the  coutt 

^^Rild  direet  a  wOunm  off  the  £14^000  aa  being  given  for 

^H^iMnl  diarlMili  pmposesi 

.     Mtd4,  foflt  the  tsQstees  ot  the  iriU,  stated  the  laoti^ 

'  '^ >  ■     r*"  f  ■'   fvM — ''-*'■' — '-' —  -^ '  "  ■  t 

"  <«•)  BepocMHby^AvantaM,  flsq.9  Banister-at*Law4 


and  referred  to  the  case  of  OhrieVe  Hospital  t.  Oraiinger, 
1  Mar.  k  O.  460. 

CozeneSardy,  Q,0.,  and  Vaughan  HawkinSt  fot  the 
incumbent  of  Holy  Trinity.— The  condition  of  defeas- 
ahce  or  forfeiture  is  valid  as  to  the  life  interest  of  the 
presisnt  incumbent,  but»  as  regards  the  rest  of  the  gift, 
it  is  Toid  for  remoteness  and  cannot  take  effect.  The 
gift  is  a  ^d  charitable  gift,  dedicated  generally  to 
charitable  purposes,  and  the  condition  that  the  money 
should  revert  to  the  legatees  is  void,  so  that  the  court  or 
the  Charity  Oommissioners  have  power  to  make  a  new 
scheme  with  respect  to  it.  The  case  of  Ohritfe  HoepHal 
V.  Orainger  Is  inapplicable  to  the  present  case. 

Ooireont  for  a  peouniiary  legatee. 

G.  F,  Samitton;  for  the  residuary  legatees. 

170B9H,  J.^The  gilt  of  the  £14^000  is  as  follows  :— 
[Hlalordahip  read  the  gift,  as  set  out  above,  and  pro- 
oeeded  :<-]  The  eftect  of  that  is  that  the  gift  of  the 
income  off  this  £14»000  is  a  charitable  gift,  and  is  not  in 
itself  obnoxioiia  to  any  rule  agaiinst  perpetuities.  But 
it  seems  tome  that  the  charitabla  gift  is'one  for  a  definite 
Horited  particular  purpose,  andr'no  other  purpose.  It  is 
intended  to  be  devoted  to  one  tbhig  and  nothing 
else,  it  is  intended  to  continue  so  long  as  the  pews  in  the 
church  are  allowed  to  be  used  without  payment  ot  any 
pew  rents  ot  any  sort,  and  no  longer.  Then  the  gift 
oveBtis  (whatever  its  construction  may  be)  important  as 
showing  that  the  testatrix  intended  the  gift  to  be  for  a 
limited- special  purpose  and  no  other,  because  it  sa^s, 
in  eaie  the  definite  purpose  hereiubefore  specified  tan 
no  longer  be  carried  into  effoot,  then  the  property  is  to 
fall  into  the  .vesidne  of  my  personal  estate.  Under 
these  circumstances  it  seems  to  mo  that  there  is  a 
charity  created  for  a  definite  limited  time  and  no  longer, 
and  there  is  no  general  purpose  of  charity  with  respect 
to  which -a  scheme  could  be  made  altoring  entirely  the 
destination  of  the  income  ot  these  investments. 

It'seems  to  me  startling  to  say  that  the  Obarity  Gom- 
nrissionen  might,  if  they  pleased^  make  a  new  scheme 
for  the  appUoation  of  this  income  in  any  way  they 
thonght  fit,  possibly  for  the  benefit  of  the  incumbent, 
and  possibly  net,  and  that  when  they  have  done  that^ 
although  the  very  purpose  for  whioh  the  scheme  ia 
oveatod,  and  for  which  the  money  is  given  can  no 
longer  be  carried  into  effect,  yet  the  money  is  to 
be  applied  for  a  totally  different  purpose.  I  know 
no  eaae  at  all  eaaetlt  like  it,  but  the  case  that 
most  resembles  it,  I  think,  is  Wahh  v.  Secretary 
of  Bteite  for  Indian  11  W.  B.  828,  10  H.  L.  Gas. 
867,  which  came  before  the  House  of  Lords  not  very 
long  since,  in  which  Lord  dive  bad  devotod  a  sum  of 
neavly  £200^000  to  provide  pensions  for  officers  and 
others  being  Europeans  in  the  military  or  naval 
service  of  the  East  India  Go.,  with  a  proviso  which 
took  the  form  ot  a  covenant  in  that  oase,  that,  if  at  any 
tlmet«ftor  1784,  the  East  India  Go.  should  oease 
to  employ  a  military  forces  and  to  use  vessels  for  the 
pnrpoee  ot  trading,  the  money  paid  to  them  should  be 
paid  back  to  Lord  GUve  and  bis  family,  their  executors, 
«dmtaUtratora,  or  assigns.  Somewherd  about  the  yeax 
1684,1  thbdc,they  ceased  to  be  a  trading  company 
eHipl<9ing  ships*  They  continuod  to  employ  a  military 
force  until  after  the  Indian  Mutiny,  when  we  know  that 
the  whole  power  of  the  Bast  India  Co.  to  employ 
mllitaiy  troops  was  put  an  end  to,  and  the  Seoretarjl  of 
State  suoceeded  to  and  performed  the  duty  whieh  pre- 
viously the  East  India  Go.  had  performed.  When 
that  took  place  to  1868,  after  the  Indiap  Mutiny,  the 
then  legal  personal  representatives  of  Lord  Clive  filed  a 
bill  ler  the  purpose  of  having  it  declared  that  the  pur- 
poses for  which  that  fund,  which  was  obriously  a  charity 
in  itself,  was  created  had  come  to  an  end,  and  that  the 
fund  might  be  paid  baok  to  his  family.    When  the  oase 
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oame  before  fhe  Master  of  the  Bolls,  In  the  first  inetmee, 
ke  held  that  tfaaxe  was  a  dear  trast  for  this  purpose, 
whidk  beyond  all  qnestlon  was  a  ohatitable  pnrpofM, 
but  as  soon  as  the  time  arri? ed  at  whish  it  oame  to  an 
end  the  tmst  would  haw  ceased,  and  the  msn^  would 
have  been  payable  to  Lord  OUto,  bat  for  the  fact  that, 
as  he  held,  the  Acts  of  Parliament  transferring  the 
powers,  the  proper^,  and  so  on  of  the  Bast  India 
Oo.  to  the  Seoretary  of  State  for  India  had  trans- 
ferred this  fand,  this  trust  fond  he  oaUed  it,  with  its 
liabilities,  and  had  east  upon  the  Secretary  of  State  the 
same  duties  with  respect  to  it  which  the  East 
India  Oo.  had  previously  performed."  Upon  that 
ground,  and  upon  that  ground  only,  he  thought  that 
tbe  tiust  had  not  come  to  an  end,  and  that,  therefore, 
the  action  failed.  That  case  was  carried  to  the  House 
of  Lords,  and  the  House  of  Lords  took  a  different  Tiew. 
They  said  there  was  no  trust  fund  appropriated.  The 
money  was  given  to  the  East  India  Oo.,  there 
was  no  trust  fund  set  apart,  it  was  mixed  with  their 
general  funds,  and  they  were  not  answerable  for  the 
trust  fund  in  their  hands.  The  Acts,  therefore^  trans- 
ferring the  property  did  not  apply,  but  the  liability  was 
at  an  end ;  and  at  the  end  of  upwards  of  eighty  years 
after  the  time  when  the  original  charitable  institution 
was  founded,  it  was  held  that  the  obligation  to  repay 
the  money,  not  to  transfer  the  trust  funds,  becaoae  the 
House  did  not  consider  it  to  be  a  trust  fund,  remained, 
and  the  money  was  handed  back  to  the  person  who  at 
that  time  had  taken  out  representation  to  Lord  OUre 
for  the  purpose  of  bringing  that  action.  A  part  of  the 
fund  was  not  subject  to  ^t  covenant,  but  tiie  original 
gift  of  fire  lacs  of  rupees  was  sul^eet  to  it,  and  the 
money  was  paid  over. 

That  seems  to  be  a  case  Tory  like  the  present.  There 
was,  beyond  all  qusetion,  a  tmst  for  charity  for  a 
limited  period ;  but  it  was  held  that  when  the  trust 
came  to  an  end  it  fell  into  the  estate  ol  Lord 
Olire.  In  the  present  case  it  seems  to  me  that  there  is 
a  definite  particular  special  charitable  bequest,  wliich 
must  have  effect  given  to  it  so  long  as  it  lasts,  and  no 
more,  and  that,  when  it  oomes  to  an  end,  there  is  no 
general  devotion  of  it  to  chsritaUe  purpoees  at  •  all,  the 
intention  of  the  testatrix  being  distinotiy  opposite.  On 
the  construction  of  the  will  the  charify  is  a  charity  for  a 
particnlar  limited  purpose^  and  nothing  beyond  that  is 
declared.  As  soon  as  that  particular  purpose  comes  to 
an  end  the  fnnd  which  was  subjected  to  that  particnlar 
trust  falls  into  the  residue  of  the  estate ;  and  it  would  do 
so  jost  as  much  if  there  was  no  such  Uinitation  as  thia  in 
the  will  as  it  does  when  the  limitation  is  found  here. 
The  limitation  is  that  in  tiiat  case  '*  the  tmst  moneys, 
and  the  interest,  dividends,  and  annual  income  arising 
therefrom,  shall  fall  into  and  be  dealt  with  as  part  of 
my  reeidoary  personal  estate."  If  the  teetatrix  had 
said  that  it  would  fUl  into  and  form  part  of  her  resid- 
uary personal  estate,  she  would  shnply  have  been  stating 
what  the  law  is ;  but  sayiog  that  it  shall  do  ao,  is  sim- 
ply Baying  what  the  law  would  do  without  such  a  state- 
ment. In  my  opinion  a  direction  that,  in  a  partienlar 
event,  a  fund  shall  go  in  a  way  in  which  the  law  would 
make  it  go  in  the  absence  of  such  a  direction,  cannot  be 
•aid  to  be  an  invalid  gift,  or  oontraiy  to  the  poUej  at 
the  law.  In  my  opinion  this  direction  means  that  the 
fund  is  to  go  as  the  law,  independentiy  of  direc- 
tion, would  give  it,  and  that  therefdie  the  gift  is  not 
obnoxious  to  any  mice  of  law. 

That  being  so,  it  belongs  (subject,  of  ooune,  to  the 
trast  created)  to  the  reeiduary  legateee,  and  th^  take  it 
Just  as  they  would  take  it  if  there  were  no  gift,  or  if  the 
gift  failed  for  perpetuity.  It  goee  to  them  as  part  of  the 
estate  of  the  testatrix. 

I  prefer  to  answer  the  question  in  this  summona  in 
this  way,  that  the  direction  in  the  will,  in  the  events 
therein  mentioned— '*  that   the   tmst   monqri  arising 


from  the  invettment  of  the  £14,000,  and  ^  inUral^ 
dividends,  and  annual  produce  thereof,  ahsU  iaU  fab 
and  be  dealt  with  as  part  of  my  reiidiiaiy  penoMl 
eetate  '*— is  not  void  on  the  ground  of  psrpstnitj. 

Solicitors,  Eaumncm  S  Co.  ;lMapl€$,  TmiaU,  A  (k,; 
Beepf  £an«,  dl  Co. 


Jm.% 


Ohan.  Div.  \ 
North,  J.  j 
In  re  Bbtteswobxh  akb  Bighxb's  Cqitraci.  (a) 

PMh  BedUh  Ad,  1875  (38  d:  39  FiM.  &  55),  li  ISOi 
S57— i/eur  dreei  Botpe9ne$  of  ieumripg,  <fer-IW» 
age  otcmer— ZuiHZlly. 

Th€  fronXageowfuf  vtho  U  liaUlU  w»d$r mHimm 
and  257  of  the  PtMie  HoaUh  AH,  1875,/or  (ki^M* 
ofworkdme  tmdor  $eeiUm  190  hy  (he  load  w^OMf 
a  now  iited  to  the  fironkige  owner  ol  ihoUmikfm 
iioom^^Hed. 


Adjourned . 

In  September.  1880,  Betteewortii  conMBibai 
to  Richer  for  £100  two  leasehold  houses  liM  h  fti 
dbtrict  of  the  WUleeden  Local  Board,  and  f«A  y*l 
abutted  on  a  private  road,  sabject  t>  csrtsiamrt|iV^ 
the  parehaee  to  be  completed  in  Decembsr,  I8M1 

Previottsly  to  the  contract,  the  WnisedsD  I^^M 
had,  in  November,  1885,  in  pursuance  of  th»  um 
section  of  the  Public  Health  Act,  1875,  gives  sfltfoHl 
the  owners  of  the  property  abutting  on  tbe  prifiii  ■■ 
to  sewer,  level,  pave,  and  do  other  workteAiM 
The  owners,  however,  made  default  in  ooaipl|ta|  M^ 
the  notice,  and  the  boaid  thereupon  execoted  ttig 
themselves,  which  was  actually  complstsd  oa  m^- 
of  June,  1880.  ^^ 

In  Ootebsv,  188^  notice  of  apportionment  ot«» 
penses  incurred  by  the  board  in  tiie  fZMitad* 
work  was  served  on  the  frontage  ownen; 
amount  of  the  expensea  apportioned  by  the 
of  the  boaid  as  payable  in  respect  of  the  two 
houeee  contracted  to  be  sold  was  £il  14s.  6d. 

In  January,  1887,  notioe  of  demand  for  p 
the  £41  14s.  Od.  was  served  by  the  boaid  in 
of  the  857th  section  Of  the  Public  Healtii  Aet, 

The  titte  to  the  property  had  been  aosiplrf 
reference  to  the  expenaee  incarred  by  the  bM 
the  draft  conveyance  iq^proved  by  the  pagAmm* 
required  the  vendor  to  pay  the  £41 14s.  64.  M 
completion  of  the  purohaee. 

This  was  a  summons  by  the  vendor  undsi  wjf^ 
and  Fnichaser  Act,  1874|  to  deteraifaie»  « 
vendor  and  purchaser,  by  whom  the  £41 14a ' 
to  be  paid. 

Swinfon  Body,  for  the  summons.— The 
ought  to  pay  the  local  board  expenses  as  outgoi 
the  time  for  the  completion  of  purohass.  The 
of  the  money  did  not  become  enforceable  aatfl 
1887,  and  it  did  not  constitute  a  chaige  upon) 
erty  until  that  date.  The  owner  of  the  P»P*2^ 
time  when  the  charge  became  enforoeable  m  iv 

He  referred  to  tiie  Pnbllo  Healtii  Afl«»  1875, 1 
257;  (Trees  v.  Huni,  S5  W.  B.  543,  S  aB.J 
Tho  Queon  v.  Swindon  Local  Board,  S7  W.  & 
Q.  B.  D.  305. 

Groivonor  Woodo,  lor  the  pnfohaeer.—Th* 
a  charge  upon  the  property  before  Deoi***-      . 
time  for  completion  of  the  purchase^  vfaidi  eogsi  ^ 
paid  bythevendor.    Thewoikwas  ^omptm^* 
1886,  and  under  eeotions  150  and  Wl ^^  ^ 

(a.)  Bepcrtsd  by  J.  Tnvsrniic,  Sai.i 
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penon  liable  to  th«  boud  was  the  ownar  of  the  property 
at  that  time. 

He  referred  to  TUienham  Local  Bw»rd  of  RtaUh  t. 
Bowta.  a9  W.  B.  36,  16  Oh,  D.  378;  OorporaHot^  of 
Binningham  ▼•  Bahnr,  17  Oh.  D.  788,  30  W.  B.  Dig. 
isi. 

KoBTB,  J.  (after  ttating  the  f aoti,  prooeeded  as  fol- 
Iowa :— ).— The  Tender  oontenda  that  the  ezpeneei  in 
qnesUon  are  ontgoiogs  ariiiikg  after  the  time  for  com- 
pletion of  the  pnrohaMi  whioh  ought  to  be  paid  bj  the 
pnrehaeer.  The  pnrohaser  aaya  that  theee  ezpensae  were 
a  charge  upon  the  property  at  the  date  of  the  contract 
which  the  vendor  onght  to  satiif  j.  In  my  opinion  the 
azpenaea  became  a  charge  upon  the  property,  at  any  rate, 
on  the  26th  of  June,  1886.  The  150th  aectfon  of  the 
Publie  Health  Act,  1876,  proTidec  that  when  work  under 
that  section  is  reqidied*  the  urban  authority  may,  by  notice 
addressed  to  the  respeotite  awnars  or  occupiers  of  the  pre* 
mises  abutting  on  the  street,  lequlTalham  to  do  the  work, 
and  if  the  notice  is  not  complied  with  the  ntban  authority 
may  ezecate  the  work  mentioned  in  the  notice^  **  and 
may  reco?er  in  a  summary  manuer  the  expenses  incunsd 
bj  them  in  ao  doing  from  the  owners  in  default  aooord* 
lag  to  the  frontage  of  their  respectlTe  premises,  and  in 
Buoh  proportion  as  may  be  settled  by  the  snrreyor  of 
the  uxben  authority,  or  (in  case  of  dispute)  by  arbitra- 
tion in  manner  provided  by  this  Act."  The  BManing  of 
the  words  **  owners  in  default "  was  the  question  in  dis- 
pute in  the  case  of  The  Queon  v.  Swindon  Local  Boards 
where  it  was  decided  that  they  refer  to  the  owners  at 
the  time  when  the  work  is  completed.  The  S57th  seo* 
tion  providee  that  the  expenses  Incurred  may  be  re* 
covared,  together  with  interest  at  a  rate  not  exceeding 
five  pounds  per  centum  per  annum  from  the  date  of  ser- 
vice of  a  demand  for  the  same  till  payment  thereof,  from 
any  person  who  is  owner  of  such  pxemitea  when  the 
works  are  completed  for  which  such  expenses  have  been 
ineurred,  and  until  xaoovery  the  same  shall  be  a  charge 
on  the  premises  in  reapeafc  oi  which  they  were  incurred. 

It  appears  from  the  case  of  Toihmkam  Locai  Boofd 
ofSeaUh  ▼.  BovMt  which  was  decided  oft  tha  6Sad 
aeotlon  of  the  Local  Government  Act  of  1868  (81  St  8t 
Yiot.  c.  98),.  which  is  not  distingnishable  from  the 
857th  section  of  the  Publio  Health  Act,  1875,  that  the 
axpensee  are  a  charge  upon  the  premises  from  the  time 
of  the  completion  of  the  work.  The  payment  of  the 
expenses  cannot  be  compelled  and  the  charge  cannot 
be  enforced  until  three  months  after  the  expenses  have 
been  apportioned,  but  the  person  who,  under  the  857th 
aeotion,  is  the  owner  of  the  premises  at  the  time  the 
work  is  completed  is  the  person  bound  to  pay  the  ex- 
penses. These  is  no  conflict  between  the  opioion  of 
Oobkbom,  O.J.,  in  the  case  of  The  Queen  v.  Swindon 
LooaX  Board  and  the  opinion  I  have  exprfsaed.  There 
Cbdkbum,  O.J.,  says :  "  I  cannot  think  it  was  ever  in- 
tended by  the  Legislature  that  when  the  owner  haa 
parted  with  his  property,  and  somebody  else  is  in  posses- 
aion  of  it,  and  therefore  getting  the  benefit  of  the  work 
done,  and  who  ought,  tiierefore,  to  pay  the  expenses 
Inonrred,  it  should  be  oompetent  for  the  local  authority 
to  fbllow  him  up  wherever  he  may  have  gone  and  hold 
him  personally  liable,  I  think  that  defect  is  remedied 
bj  the  857th  section,  which  treats  owners  upon  whom 
aotioe  was  originally  served,  and  who  are  the  ownen  at 
tiie  time  the  work  is  completed  and  the  expenses  de- 
laanded,  as  the  persons  upon  whom  the  local  board  shall 
be  able  to  oome  for  the  expenses.  I  cannot  suppose  it 
waa  intended  that  both  should  be  liablo^the  owner  who 
made  default  originally  in  not  doing  the  work,  and  the 
owner  who  is  the  person  who  has  become  the  owner  at 
tfaa  time  the  work  Is  completed.  What  was  meant  was 
ttiis :  if  the  owner  who  is  called  upon  to  do  the  work 
■ad  who  makes  default  in  doing  it  continues  the  owner 
at  the  time  the  work  is  executed,  and  when  the  money 


laid  out  upon  it  is  demanded,  then  he  is  liable  under  the* 
150th  section ;  but  if  in  the  meantime  he  haa  oeased  to- 
be  owner,  he  cannot  be  said  to  be  the  owner  in  default 
at  the  time  the  money  Is  demanded  and  when  another 
has  stepped  into  his  shoes  and  become  the  owner.*'' 
That  is  deecribing  a  person  whole  owner  at  both  periode 
—when  the  work  is  completed  and  when  payment  is 
demanded.  The  preeent  case,  where  one  person  is- 
owner  of  the  premises  when  the  work  u  comj^eted  and 
another  is  owner  of  the  premises  when  payment  is  de- 
manded, was  not  befoxe  the  court.  The  words  of  ssotlon. 
857  are,  **iiom  any  person  who  is  owner  of  such 
premiiee  when  the  works  are  completed  for  which  such 
expenses  have  been  incurred,  and  until  recovery  of  saoh> 
expenses  and  interest  the  same  shall  be  a  charge  on  tha- 
premisse  in  respect  of  which  they  were  incurred."  JJ^ 
does  not  say  owner  at  the  date  of  demand.  I  am  not 
bound  by  the  opinion  expreesed  in  the  case  of  The  Queen 
V.  Swindon  Local  Board.  I  think  Chat  this  was  a. 
charge  upon  the  premisee  from  the  86th  of  Jane,  1886^ 
and  was  an  incumbrance  which  ought  to  be  discharged 
by  the  vendor. 

Summone  diemieeed,  wUh  eo$i$. 

Solidtois,  CAef fsr,  Mayhow,  <ft  Oo. ;  Q.  F.  MeOouNh 


Ohan.  Div.)  .      ,^ 

Nortii,J.  J  Jan.  18* 

In  re  Yioxebb. 

ViCKKBB  r.  ViCBBBS.    («.) 

Adempiion-^Biqueri  of  property^  including  hneineee^ 
equally  between  eone  and  daughtere -» Suheequeni 
tranrfeir  of  (msmmm  %o  eone* 

A  teeUdor  5y  hie  will  lequeaihed  the  reeidue  of  hi^ 
eetate  equaUy  between  hie  two  eone  and  three  daughterep 
and  directed  hie  bueineee  nremieee^  goodwill  etoek-vi^ 
trade,  and  effede  to  be  eold  and  to  fall  into  the  reeidue. 
Afterwarde  he  determined  to  retire  from  hie  bueineei  in 
fiueut  of  hie  two  coiw,  and  by  deed  aeeigned  hie  bneineee 
to  tho  ellMT  seiH  uriih  a  provieion  enabling  the  younger  to 
beeome  fortner  me  attaining  full  age,  and  rteerwing  to 
himeelf  an  annuUy  paydble  out  of  the  proJUe  of  the 
bueineee* 

BM,  thai  the  eharee  of  the  two  eone  in  the  reeiduo 
were  adeemed  to  extent  of  ike  ocrfae,  a<  th%  date  of  lAe 
osi^menf,  of  ike  gift  to  ikmn  of  the  bueinese,  and  thai 
euoh  value  muei  be  taken  into  eoneideration  in  eetimating 
the  daughlor'e  eharee. 

Adjourned  summons. 

By  his  wUI,  dated  the  30th  of  April,  1867,  George 
William  Yickers,  after  making  certain  spedfio  bequests 
as  therein  mentioned,  provided  as  follows : — 

''And  as  to  all  my  moneys  in  the  English  funds 
at  my  decease  and  all  other  my  estate  and  efteots 
(excluding  the  before  and  hereinafter-mentioned 
epeclflc  bequests),  I  give  the  corpus  or  principal 
equally  between  all  my  children,  each  son's  share  to 
be  transferred  to  him  at  twenty-one  years  of  age,  and 
each  daughter's  to  be  held  in  trust,  such  trust  to 
commence  at  her  attaining  the  age  of  twenty-ona 
years  or  marriage  (whichever  should  first  happen)  aa 
follows— via.,  the  dividends  and  interest  for  her  separ* 
ate  use  for  her  life,  and  after  her  death  for  all  her 
children  equally  who  shall  attain  the  age  of  twenty- 
one  years  or  marry,  if  more  than  one,  if  one  only  then 
to  such  one  child  (when  the  principal  of  each  of  my 
daughter's  shares  is  to  be  paid  and  transferred),  to  har 
child  or  children,  as  the  case  may  be,  and  in  case  any  of 


(a.)  Reported  by  J.  Tkowolam,  Esq.,  Barrister-at-Law. 
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my  datighters  shall  have  no  such  issae  then  the  prin- 
cipal Bhare  of  each  each  danghter  shall  go  to  her  next  of 
bin  tm  if  she  had  died  unmarried.  And  In  case  any  of 
my  chitdi^- should  die,  being  a  son  nnder  tiie  said  age 
-or  being  it  daughter  under  that  age  or  maniage,  tha 
share  of  my  children  so  dying  (as  well  original  as 
aooruio^  under  this  pfrovislon)  shall  go  to  the  surtivors 
-or^surriTOr  of  my -said  children  upon  the  trusts  as  if  such 
share  had  (in  each  case)  been  originally  bequeathed. 
And  08  to  the  dividends  and  interest  to  arise  from  each 
>of  my  said  children's  shares  as  aforesaid  (as  to  each  son's 
share  until  the  said  age  and  as  to  each  daughter's  until 
the  like  age  or  marriage  preriously)  upon  trust  to 
permit  my  said  wife  to  receive  the  same  dividends  and 
interest  respectively  during  her  widowhood,  and  after- 
wards (in  case  that  event  should  happen)  upon  trust  to 
lay  out  the  dividends  and  interest  of  each  child's  share 
for  his  or  her  nse,  maintenance,  education,  and  advance* 
nient  in  life.  And  I  direct  my  said  executors  to  sell  and 
convert  into  money  the  lease,  goodwill,  bookdebte,  stock- 
in-trade  and  effects  of,  in,  and  at  my  said  premises  in 
Angel- court  either  wholly  or  in  part  by  public  auction 
or  private  contract,  and  their  receipts  shall  fully 
•discharge  the  purchaser  without  seeing  to  the 
application  of  the  purchaser  and  to  invest  th# 
net  proceeds  in  the  Bnglish  funds,  and  to  permit  m^ 
said  wife  to  take  the  dividends  thereof  during  her 
widowhood,  and  from  the  determination  of  that  event 
my  will  is  that  the  same  shall  fall  into  and  form  part  of 
my  money  in  the  funds  and  residuary  esteto  bereint 
before  bequeathed,  and  be  disposed  of  aooofdinglyi 
>.  «  .'  And  I  authorize  my  trustees  and  ezeoaton  to 
apply  any  reasonable  portion  of  each  of  my  son'^ 
presumptive  share  daring  his  minority  for  apprentice^ 
ship  or  advancement  in  life  in  case  ciroumstanoes  should 
so  vsquite." 

The  testator's  wife  died  in  1876. 

Afterwards  the  testator  determined  to  retire  from  h: 
business  in  favour  of  his  two  sob8»  William  Ed^ 
Tickers  and  George  William  Yioken,  of  whom  th( 
latter  was  an  infant,  and  by  an  indentare  dated  the  lOt] 
of  Junci  1886,  it  was,  among  other  things,  provided 
iollows : — 

"  1.  In  consideration  of  the  faoto  and  olronmstanoe^ 
hereinbefore  recited,  and  also  in  consideration  of  thel 
*covanante  on  the  part  of  the  said  William  EdwardVioker^ 
hereinafter  contained,  the  said  Gkorge  William  Yiokersg 
as  beneficial  owner,  hereby  assigns  unto  the  said 
William  Edward  Yiokers  aU  the  beaefioial  interest  and 
goodwiU  of  the  said  George  WilHam  Yioken  in  thd 
buaineBs  so  carried  on  by  him  aa  aforesaid,  and  also  all 
the  book  and  other  debto  now  due  and  owing  to  him  oq 
account  of  the  said  business,  ai^d  all  securities  lor  tfa^ 
same,  and  also  all  contracto  and  engagements,  benefits  an^ 
advantages,  in  or  to  which  the  said  George  William 
Tickers  is  interested  or  entitled  on  account  or  in  respect 
of  the  said  business,  and  also  the  stock-in-trade,  goods, 
fixtures,  articles,  and  things  which  now  belong  to  the 
said  (George  William  Tickers  on  account  of  the  said 
business,  or  are  used  for  the  purposes  thereof,  to  hold 
unto  the  said  William  Edward  Tickers  absolutely,  but 
neverthleps  upon  the  trusts  and  subject  to  the  provisions 
'hereinafter  contained. 

"2.  The  said  William  Edward  Tickers  shall  stand 

'  .possessed  of  the  said  leasehold  premises  when  assigned 

to  him   and  of  the    said  banking    balance   and    the 

^  premises  hereby  assigned,  upon  trust,  to  carry  on  the 

'  said  business  at  Ko«    1,  Angel-court  aforesaid,  under 

the  st^le  or  firm  of  George  Tickers,  and  either  alone  or 

in  partnership  with  the  said  George  Frederick  Tickers 

after  he   shall   have  attained  the  age  of  twenty-one 

yeaiB,  so  long  as   any  of  the  ottier   trusts-   of   these 

presente  shall  be  subsisting. 

'*  3.  If  the  said  George  William  Tickers  shall  die 
-during  the   minority  of  the   said    George   Fredsriok 


Tickers,  the  weekly  sums  hereinafter  hj  paragnph  S 
made  payable  to  the  said  William  Edward  Yid[«n  oi 
G^rge  Frederick  Ticker^  respectively  shall  thenoeloA 
during  the  minority  of  the  said  George  Fieda|i 
Tickers  be  increased  to  £^  and  £8  per  week  imw 
tively.  ' 

"4,  The  net  moneys  received  by  the  eaid^ 
Edward  Tickers  by  virtue  of  the  foregoing  aasigQ^ 
(including  the  earnings  of  the  burineBs)  shall  be  piidji 
the  banking  account  of  the  buriness. 

**  5.  During  the  minority  of  the  said  George  Fndti 
Tickers,  provided  the  said  George  William  Vkken  ^ 
so  long  live,  the  said  William  Edward  Ylden,  o 
the  moneys  for  the  time  being  standing  to  the  c 
the  bankin  j;  account  of  the  busineea,  shall  pa;  to  1 
aald  George  William  Tickers  the  weeUy  mm  of  f 
and  to  or  for  the  benefit  of  the  said  George  F  ' 
Tickers  the  weekly  sum  of  £1  for  one  year  froal 
the  date  hereof,  and    weekly  sum  of  £2  afl»tiia«>| 
piration  of  such  one  year,  and  shall  be  entitled  to  nlil  | 
for  his  own  use  the  weekly  tium  of  £2  during  ^f 
from  the  date  hereof,  and  the  weekly  vmotH^tg 
the  remainder  of  the   minority    of   the  ntf  Mjp 
Frederick  Tickers. 

"  6.  If  on  attaining  the  age  of  tWenty-oMjwwPj 
George  Frederick  Tickers  shall  be  wiUing  to«*«ij| 
partnership  with  the  said  William  EdwaidTJwJl 
the  said  George  .William  Tickers  wiahea  binteHj^ 
the  said  William  Edward  Tickers,  shall  be  biroUP 
mit  the  said  George  Frederick  Tickers  fotft»«*| 
partnership  and  to  aU  equal  share  in  the  pwpeiWI 
profits  of  the  business  if  both  partners  devote  tlwew^ 
time  and  attention  thereto.     ... 

"  11.  If  the  said  George  Frederick  Victei  • 
under  the  age  of  twenty-one  years,  or  whea  of  1 
shall  decline  to  enter  into  partnership  viA  »| 
William  Edward  Tickers,  it  shall  be  lawful  ««r- 
William  Edward  Tickers  to  oariy  on  the  said  l* 
on  his  own  account,  and  If  the  said  George  r 
Tickers  when  of  fall  age  shall  be  wilUng  to  « 
partnership,  but  the  said  William  Edward  TieWJ 
desire  to  retire,  or  shall  decUne  to  enter  into  pj*" 
with  the  said  George  Frederick  Tickers,  it  ebafll 
ful  for  the  said  Gorge  Frederick  Tickers  to  ciiiy  • 
said  business  on  his  own  aoooont,  but  wbiohef»J 
two  shall  become  entiCled  to  carry  on  the  w"  T" 
alone  (except  in  the  event  of  the  said  George  r»J|l 
Tickiers  dying  under  the  age  of  twenty-one  yw«W 
pay  or  secure  to  the  other  the  value  of  one  «™J2^T 
trust  premises  as  follows— that  ia  to  say,  one-fittt  i 
paid  immediately,  and  the  balance  by  eight  e?ow' 
yearly  instalmenta  bearing  interest  at  £5  p«C*^ 
annum,  such  value  to  be  ascertained  by  srwtr*"" 
case  of  dispute.  ^ 

"  12.  The    ssid    William    Edward   VJcke« 
oovenanta  with  the  said  George  William  Vickew  > 
said  William  Edward  Tickers  and  G«»'8«  J, 
Tickers  or  one  of  them  will,  on  the  "id  SKJ 
August,  1886,  pay  to  the  said  George  WfflnBi 
the  said  auui  of  £500  so  advanced  by  ^i*™/'^  ". 
business  as  aforesaid,  with  interest  thereon  in  tt" 
time  after  the  rate  of  £5  per  cent  per  «»'»«"' ,*Jl 
f  rem  the  4ate  of  these  presente,  and  alao  w  lonjj 
that  day  as  any  principal  money  remains  dw  mi- 
of  the  said  sum  of  £500  to  pay  to  him  ^^^]l 
after  the  same  rate  by  equal  quarterly  P^J^f  5 
also  that  the  said  William  fidwiard  Tlclwra  aad  « 
Frederick   Tickers  or  one  of  them  win  ftom 
time  and  at  all  times  hereafter  keep  ™J«°^,j 
said  George  William  Tickers  and  hla  estate  aBoj 
from  arid  against  aU  debta  and  llaWUtieB  to  »•" 
the.said  bueiness,  and  from  aU  aottons,  olalffli. 
peiiseain  relation  therdto."  /        ^  ^  ,  t«ir 

George  WTlUam  Tickers  dtedontfte  «h  of  Wr 
leariuK  two  sons,  Wmiam  Edward  "VlckeM  vta  « 
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Frateiok  YioktBi»  aa  lafaia,  haviag  baan  bom  on  tka 
Slid  af  Jaljr,  1868,  and  thcaa  daaghtan. 

ICha  proiant  laaiauiaa  wasi  taken  oat  bj  two  of  tha 
danghtaia  aa  admialatralrioaa  with  tha  will  annasad 
agaiut  tha  two  lona  and  famaioiog  daughter  lor  tha 
detaarainatton  of  tha  ^oastioii  whether  tha  aharea  of 
Vmiiam  Edward  Yiokecrand  George  Frederick  Yiokera 
oreither  of  them  were  adeemed  to  any  and  what  extant 

FoTwdl^  far  tha  siimnioni.— A  gift  >  of  monbj  or 
reiidiie  maj  be  adeemed  by  a  gift  of  a  share  fai  a^biiei- 
naaa :  Bmg<mgh  ▼«  WaUtsr^  15  Yea.  GOT ;  7n  re  Lawt%^ 
80-  W.  B.  33,  SO  Ob.  D.  81.  Thaia  oan  be  ademption 
firalonto;  Pym^.  Leek^tr,  6  Hy«  d;  Ot.M;  bat  it  waa 
foimerly  held  that  there  oonld  only  be  ademptioa  in' 
ioia:  Grave  w.  Sari  of  SaiMwry,  1  Bfo.  O.  0.  425.  In 
J3Umc»  T.  Holme$,  1  Bro.  0.  0.  556,  i»  woe  deoided  that 
«  father  did  not  adeem  a  legacy  to  hia  aon  by  tbking 
him  into  partneiahip  and  gifing  faim  a  rfiare  of  capital ; 
bnt  that  dedaion  hat  not  been  followed  in  later  caaae. 
In  this  oaae  the  testator  in  his  wiU  expressly  Erected  his 
bodneas  to  be  sold,  and  the  proceeds  to  fall  into  the 
xesidae  of  his  estate* 

He  also  referred  to  MonUfitre  ▼•  fShtedalla,  8  W.  B. 
53i  1  Be  G.  F.  d;  J.  93 ;  Leighton  r.  Leighton,  22  W.  B. 
Itt,  L.  B.  18  Eq.  458. 

EveriU,  Q,G.,  and  Mcneklon^  for  the  defendants.— 
There  is  sooh  a'differenae  betwoen  a  share  of  teildas  and 
a  slsaie  of  a  bosloeas  as  to  preiaat  the  one  from  being 
taken  to  be  In  satisfaotion  of  theother:  Bolmei  v.  SoUmm. 
In  Ike  oaass  of  Bengough  ▼.  WMer  and  In  re  f^cnaia 
tbsaa  were  spedal  dronoistaiiees,  and  the,  gifts  of  oapital 
nnlly  amoantsd  to  gifta  of  sums  of  money.  Here  the 
aoaa  take  the  borinees  snbjeot  to  oonditloBs,  and  thefo 
fnlenets  in  it  axe  not  absolot&  In  ftwt  the  tvanaaotfon 
really  amoants  to  a  sale  ef  ttae  bnslness  to  the  sons,  who 
a»  to  pay  the  latiier  an  annnity,  and  who  also  oofenant 
to-  pay  him  J650O  and  interest^  and  to  indemnify  him 
against  the  orediton  of  the  bosinass. 

fariotttt  in  reply, — ^The  transaction  was  meant  to  be  a 
paovision  for  the  two  sons»  and  to  benefit  them.  The 
payment  of  the  annalty  to  the  father^  and  the  oonditioasp 
mnst  be  oonaidered  as  lessening  the  value  of  the  gift, 
bnt  not  making  it  a  sale.  The  Talne  mast  be  asoertaiaed 
aithadnteof  the  gift. 

He  cited  WaUon  t.  Waium,  33  Bea?.  574 ;  Chkheiier 
T.  Coventry,  15  W.  E.  849,  L.  B.  2  B.  4  I,  71. 

Noan,  J. — [After  stating  the  facts  and  reading  the 
pvoTisions  of  the  will  and  the  clanses  of  the  deed  set  oat 
aboTe,  his  lordship  proceeded : — ]  The  question  is 
whether  a  gift  by  will  of  a  share  of  residne  is  adeemed 
by  the  sift  by  deed  of  a  bosineiB  which  formed  part  of 
the  residae.  The  droamstoncea  are  somewhat  pecaliar, 
baoaase  the  property  compriitd  in  the  deed  la  speeian^ 
dealt  with  by  the  will  as  part  of  the  reaidae.  It  is 
haadly  a  ease  in  which  the  testator  can  he  aaid  tobava 
aatlmated  the  Talne  of  the  gift ;  that  is  not  neaessary. 
Tbave  is,  in  snbstance,  •  banding  oTer  of  the* whole  bnsi«i 
neia»  whatcfer  its  Yalue,  to  one  or  both  of  tho  sons.  I 
wHl  treat  it  as  if  it  were  to  one  son  only. 

There  does  not  seem  snahawantof  harmony  in  the 
aq|i}ect-niatter  of  the  gift  in  the  will  and  the  snbjeot  of 
tlta  gift  in  the  deed  as  to  oiaate  a  difllcnlty  in  spying 
that  the  one  can  be  takso  in  satisf aottoii  for  the  other. 
I  aaa  nothing  in  the  natere  oi  the  property  given  to 
pasvant  the  rule  against  donbto  portions  applying,  and 
tim  gift  of  the  bnsineas  to  both  ot  either  of  the  aons 
Mng  m  antiafhction  pro  lonto  of  hia  or  their  shan  in  the 
zeaidiie.  The  casee  of  Ban^onyjk  t.  fVtdhtr  and  ittrs 
Lmam  show  that  then  ia  nc^ing  in  the  Matora  of  the 
paopai^  to  zebnt  the  praanmption  againat  donttla 
pOMfona.  The  oaseof  Ho&nai  t.  Holmst  aeeaM  to  have 
beam  laaogniaad  in  Ji>  re  Zaiasi  aa  a  spedal  oaae  depend* 
las  on  apaaial  ciianmitaaoat ;  bnt  in  both  tha^athar 


eaaea  it  was  reocgaiaed  that  a  share  in  a  bodneas  ia  •» 
thing  oapablo  of  being  taken  in  satisfaction  of  a  gift  of 
personal  estote.  In  Bengough  ▼•  WoiheTf  which  waa  a 
case  of  satisf aotioa,  not  ademptiooi  the  thing  given  hj 
wQl  waa  a  share  in  powder  works*  There  had  been  a 
predons  ooreaaot  by  the  teetotorp  the  father,  to  pay  a 
sum  of  £2,000»  then  the  bequest  was  a  beqaest  to  the 
son  of  all  the  testator's  "capital,  share,  iotsrest,  and 
concern  in  certoin  powder  works " ;  the  father  also  be- 
qoeathed  to  the  sod  *'  so  much  money  as,  bdng  added 
to  the  capital  of  tha  said  powder  works  concern  at  tha 
laat  aettlement  before  the  testotor's  decease,  should  makn 
np  in  tbe  whole  the  full  and  complete  sum  of  £10,000,. 
he,  Abraham  £ltoa»  paying  thereoat  to  Mrs.  Prout  for 
life  £20  a  year."  What  waa  given  there  was  the  oapital 
in  a  bnsineas.  I  do  not  see  that  it  was  in  any  way 
appredated  or  had  any  value  put  upon  it  by  tfaia 
testator.  It  iaima  that  l\e  aaid  that  at  some  time  and 
foriome  pnrposea  a  value  mmt  be  put  on  it,  for  it  waa 
intended  to  give  an  aiKHUit  np  to  £10,000;  but  hodid 
not  put  any  valne  on  it  at  the  time  of  making  his  will;. 
and  it  seems  to  me  from  the  report  that  the  effoot  would 
hasre  been  precisely  the  same»  and  the  operation  on  the- 
covenant  to  pay  £2,000  mnst  have  been  the  same  if 
there  had  been  no  dirsotlon  to  make  up.  the  gift  to  • 
£10,000p  and  that  part  of  the  gift  had  been  left  out. 

Then,  again,  in  the  case  of  lu  re  Lawee  there  waa  a 
bond  to  pay  the  obligor's  jceputed  son  £10,000  on  a 
certaia  day  four  years  later.  Shortly  before  the  day  for 
payment  he  took  the  sou  into  partnership,  and  it  waa 
provided  by  tha  artidea  of  pactnerdiip  that  the  oapital 
should  constat  of  £37,500  to  be  brought  in  by  him»  of 
which  £19,000  shonld  be  oonddered  as  bdonglng  to  tha 
son»  The  £10,000  was  never  paid.  It  was  hdd  in  a 
suit  to  adadniator  the  father's  estate  that  the  role  againat 
donUe  portions  applied.  The  late  Master  of  the  Belli^. 
after  pointing  ont  that  the  oaae  of  ffolmee  vw  Holtnee 
was  a  eaae  net  aa  aofBdently  reported  as  to  be  useful  aa 
a  guide  in  the  eaae  befooe  him  (which  remark,  in  my 
opiniont  api^iee  alao.  to  the  present  case),  referred  to  tha 
following  paseage,  relating  to  the  older  authorities,  f roaa 
the  judgment  of  Sir  William  Grant  in  Bmgough  v. 
WoXktT :  **  But  it  is  to  be  obeerved  that  in  none  of  those 
dasss  did  the  party  making  the  advance  or  the  bequest 
ever  make  cither  with  reference  to  a  definite  amount  to 
whidi  he  intended  it  shonld  reach.  These  are  dl  caeca 
in  which  the  testotor,  without  reference  to  the  pecaniary 
vdue  of  the  thing  he  was  giving,  has  given  it ;  and  the 
question  waa  whether,  as  upon  entering  into  a  oom- 
putotion  of  the  vdue  ot  the  thing  giren,  it  turned  out 
equd  to  the  portion,  or  the  legacy,  it  should  be  taken  as 
a  satisfaction,  the  tastetor  not  navicg  Indicated  any  idea 
Of  hia  own  whether  it  was  or  was  not  correspondent  in 
vdue  to  the  debt  which  he  owed  or  the  legacy  he  gav)i» 
Thoee  eases,  tberefors»  would  not  predsdy  apply." 

Upon  that  the  Master  of  the  Bolls  said :— **  The  troa 
meaning  of  that  is  that,  where  a  testator  gires  to  a  child 
a  benefldd  lease  or  share  of  works,  or  any  other  thing, 
and  says  nothing  about  the  valoe,  he  in  not  to  be  tsken 
to  be  glvhig  it  in  satisfaction  of  a  pecuniary  bequeet ; 
buty  where  he  doea  refer  to  the  vdue,  the  presumption 
of  satisfaction  may  arise.**  Now  what  I  understend  him 
to  be  doing  is  to  be  commenting  on  the  meaning  of 
language  used  by  a  former  judge  in  a  case  decided  at 
a  ttaie  when  ft  was  oonddered  that  a  gift  of  something 
to  go  in  ademption  of  a  legacy  must  be  something  that 
would  satlsfiy  the  legacy  altogether,  and  not  pro  tonto, 
and  he  was  not  expressing  his  own  view  of  the  law  at 
the  time  he  was  speaking.  The  view  of  the  Mastsr  of 
the  BoUs  and  of  the  whde  court  in  that  oaae  was  that  a 
gift  of  a  share  in  a  hndness,  in  that  case  more  valuable 
than  a  lagaoy,  waa  ot  itself  sufEldent  to  adeem  the 
legacy,  and  that  the  rule  that  there  is  a  primd  faeie 
presumption  against  donble  portions  applied,  and  that 
OLthftt  case  these  waa  nothing  to  rebnt  it. 
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Another  gxoand  taken  by  Mr.  B?eiitt  was  thit  the 
tranaaotion  oarrled  oat  by  the  deed  waa  a  aale  out  and 
ovt  for  Taloable  oonslderationy  and  not  an  adTanbement. 
In  mj  opinion  it  waa  not  a  aale  oat  and  oat,  bat  waa  a 
tianaaction  by  meana  of  whidh  the  taatator  intended  to 
provide  for  Ua  two  aona.  The  mere  fact  that  aome 
benefita  were  given  to  the  teatator  wonld  not  be  enoagh 
to  prevent  the  tranaaotion  being  treated  aa  an  advanoe- 
ment  that  wonld  work  an  ademption.  It  ia  decur  that 
the  obligation  of  the  legatee  in  Bengough  t.  Walhtr  to 
pay  an  annoify  of  £S0  a  year  waa  not  conaidered  enough. 
Therefore,  in  the  preaent  oaae  it  moat  be  oonaidered 
whether  what  waa  done  waa  intended  aa  a  gift  by  way 
of  portion.  In  oonaidering  that,  the  obligationa  entered 
into  by  the  eldeat  aon  form  an  element  to  be  taken  into 
aooount.  It  ia  aaggeated  that,  aa  a  matter  of  principle, 
inatead  of  ita  being  a  boon,  what  waa  done  waa  a  bargain, 
and  cannot  operate  aa  a  portion.  There  ia  no  doabt  that 
an  advance  made  by  a  father  to  a  aon  on  marriage  will 
opetate  aa  an  ademption,  and  yet  in  that  oaae  oonaidera- 
tion  ia  given  t  there  ia  the  oonalderation  of  marriage  in 
every  oaae,  and  property  may  or  may  not  be  bronght  in 
by  the  wife.  The  fact  that  there  waa  aome  contraot 
between  the  father  and  the  aon  ia  not  enoagh  to  prevent 
the  operation  of  the  rale  againat  doable  portiona.  Look- 
ing at  the  nature  of  the  agreement,  there  ia  nothing  to 
prevent  what  the  aon  received  in  trnat  for  the  two  being 
taken  aa  a  portion  or  portiona.  The  fact  that  the  father 
waa  to  be  paid  £520  a  year  out  of  the  buaineaa  ia  not 
material  for  the  preaent  parpoae,  bat  it  ia  a  matter  to  be 
taken  into  conaideration  in  oonaidering  what  the  value 
of  the  gift  waa.  The  value  of  what  the  eldeat  or  both 
Bona  take  under  the  deed  ia  to  be  taken  into  oonddera- 
tion  in  eatimatiDg  the  daughtera'  abarea ;  but  it  ia  not 
poaaible  now  to  aay  predaely  what  that  value  ia.  It  ia 
anffident  to  dedare  that,  in  aaoertaining  the  value  of 
the  daughtera'  aharea,  the  value  of  the  gift  of  the 
buaineaa  afaigued  by  the  deed  at  the  time  it  waa  made 
muat  be  taken  into  conaideration.  There  muatbe  an 
inquiry  aa  to  the  value  of  the  gift  at  the  date  d  the 
deed. 

Solidtora,  JfoncMon,  Lang,  d  Gardimtr* 


In  re  Nin. 
Walkxe  v.  Gaiocaob.  (a.) 

BMuU  of  IH^MhuiiafM—{%%  d  23  Oar.  8,  c  10),  9$.  8, 
6,  6,  l-^Adminiitraiion  of  pertanai  eiMa— fnCMfocy 
-^Next  of  kin — QrandehUdrm^Vet  atirpea  or  per 
capita, 

A  tettairix  (a  undow)  died  integtaU  oi  to  a  ahare  of 
Aar  ruiduary  penonal  utaU,  owing  to  the  death  of  a 
Ugaiee  in  her  lifetime*.  She  had  oniy  two  ehildren,  a  eon 
and  a  daughiett  both  of  whom  died  h^ore  her.  Three 
children  of  the  eon  and  one  cAiM  of  (Aa  daughter  aur- 
wived  the  teetatrix, 

Sdd,  that,  under  the  Statute  of  DietrihutioM,  the 
grandchildren  took  the  share  per  atirpea  and  not  per 


In  re  Bosa'a  Truata,  80  fV.  B.  831,  L.  £.  13  Eg.  286, 
t^pproved. 


Adjourned 

This  waa  an  originatiDg  aummona  taken  out  by  the 
tmateea  and  ezeoutora  of  the  vrillof  Sarah  Natt  (widow), 
who  died  on  the  85th  of  March,  1879,  to  determine  the 
queation  aa  to  how  one-aizth  ahare  of  the  reaidue  of  the 


a.)  Beported  by  Q.  E.  Jbrbbt,  Eaq.,  Barrister-at-Law. 


peraonal  eatate  beqaeathed  byareaiduaiygifttnthaiil 
but  which  had  lapaed  by  the  death  of  thalagateaiatt 
lifetime  of  the  teatatiiz,  and  waa  undiapoied  d;  vii 
be  divided  among  her  four  grandddldrea,  who  venW 
only  next  of  kin— whether  the  diviaion  waa  to  heptr  iNrp 
or  per  capita.  The  teatatrix  waa  married  twioe,  tt 
name  of  her  flrat  huaband  being  John  Baiiatt,  by  v 
ahe  had  two  difldren — vis.,  Henry  John  BaMlka 
Sarah  Qnderhm,  who  married  Ghorge  OoUio.  T 
both  died  in  the  lifetime  of  the  teeUtriz.  By  bar  set 
huaband  aba  had  no  ohildren.  Henry  Jobn  BtMett 
five  ohildren,  three  only  of  whom  aurvived  tba  i&Mi^ 
Til.,  Mra.  Head,  Harry  Baaaett,  and  Jaam 
Barry  Baaaett  waa  the  heir-at-law  of  the  taatttiiz. 
Oollin  had  two  ohildren,  one  only  of  whom,  G.  N. 
aurvived  the  teatatrix.  G.  N.  OdUn  died  oa  tke  SOU  < 
April,  1886,  a  bachelor. 
The  aammona  waa  adjourned  into  court. 

Moreg^  tot  the  plaintifla.— The  quaatioii  ii  vMti^j 
having  regard  to  aection  7  of  the  Statute  of  JmdUUm 
the  one*aixth  ahare  of  the  reaidne,  ao  f  ar  ai  UwMd^ 
of  peraonal  aetata^  devolved  on  the  four  fBodobftbai 
per  aUrpee  or  per  capita.  The  only  reeiit  uMlf 
bearing  on  the  queation  ia  Jn  ra  BoetU  Mh  tf 
W.  B.  831,  L.  B.  13  Eq.  888. 

B.  F.  JSorton,  for  the  children  of  Henry  JohiBaiAl 
—The  next  of  kin  bdng  aU  of  the  aama  depMi 
diviaion  mnat  be  per  ca^^ita.    That  ia  the  pnp«  < 
atrnotion  of  aection  7  of  the  Act.    In  rtM^T 
only  deddea  that,  when  deaoendanta  of  an  IttiMii 
in  dilEerent  degreea,  they  take  by  repraieDtitiia  f 
eUrpee.     In  the  preaent   caae,  however,  tiMn  Jn 
neceedty  for  repreeentation ;  all  the  next  o(  Ui,r^ 
in  the  aame  degree,  take  in  thdr  own  right.  Tbiflh 
leta  in  grandchildren  by  repreeentation  only  to  lii 
which  otherwiee  they  would  take  notUng.  A* 
hooka  do  not  all  agree  on  thia  point.  - 

He  referred  to  WilUama  on  Exeoutora,  8th  d.i^ 
p.  1,503  {  Watkina  on  Deaoenta,  4th  ed,  ^J^ 
Burton'a  Compendium,  7th  ed.|  p.  438,  piac  l,40il 
and  William'a  note  to  Watkina  on  Deaoenti,  (A  r 
p.  859n. 

F,  L.  Wright,  fortherepreaentative  of  0.  K.  — 
Lord  Bardwicke,  in  Loekyer  v.  Vade,  Bajrnaidiitoa  C 
444,  a  caae  the  facta  of  which  were  aimUar  tothoM«| 
preaent  caae^  expreaaed  hia  opinion  in  favour  of  a  diir 
per  etirpee,  and  Mr.Hargrave,  JnriaoonaultBianitr*^ 
voL  1,  p.  871,  adopted  the  aame  view.    [Ha  wai  i 
by  the  courts] 

Bunting,  for  the  heir-at-law  of  the  teatatrix. 

NoBiTH,   J.-*I    obierve   that   Lord   Haidffiflke,J 
Loekyer  v.-  Vade,  aaid  that  upon  the  opaniag  o(^ 
cauae  "  he  indined  to  be  of  a  contrary  opintoa 
that  which  he  expreaaed  at  the  doaeof  tbeh«M 
via.,  thati  there  bdng  grandchadren  living  at  tba  i 
of  an  inteatate,  but  no  diildreo,  the  grendebildfiB  i 
take  per  a^tt^pea.    I  moat  conftea  that  whan  thi>  < 
waa  flrat  opened  I  alao  waa  indined  totUnktbitJ 
rule  waa  aa  it  ia  atated  in  MWiama  on  Ezaanton. 
on  further  conaideration  I  have  come  to  the  < 
that  it  ia  not  ao,  and  I  think  that  in  re  Aw'iJ 
really  an  anthority  to  the  contrary.     I  tbiak 
aection  8  of  the  Act  pdnta  out  diatinctly  a  ("^ 
between  the  *«wife  and  children  or  ohildraa'a  , 
if   any  aooh  be,"  of  the  dead  man  and  bit  **>  , 
kindred.*'     I  read  the  worde  «<ohildrea'a  ehfldiaa 
meaning  ''iaaoe  of  childrmi,*'  and  I  think  tb^ 
diatingdahea  dearly  between  children  and  da 
of  children  on  the  one  hand,  and  **  next  ^  ^       . 
on  the  other  hand.    Then  aeetloa  5  providai  tbiti 
diatributioniatobeaafoUowabona-thiid  to  tha  fi»< 
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the  iateetate,  and  the  MBldae  equally  amongit  the 
obildrai  and  "  suoh  pertooB  as  legally  lepreaent  fuofa 
«hildnii«  In  oaae  any  of  the  aaid  children  be  then  dead.*' 
II  was  decided  long  ago  that  the  persons  who  *'  legally 
xapiessnt"  the  children  arc  the!/  descendants  in  any 
degree.  I  think  the  words,  **  in  case  any  of  the  said 
children  be  then  dead/'  apply  to  the  case  of  an  only 
child  being  dead.  The  effect,  therefore,  of  section  5, 
patting  it  shortly,  is  to  give  one-third  of  the  surplus  of 
the  estate  to  the  wife  of  the  intestate  and  the  other  two- 
tfalids  eqaally  among  his  children  and  suoh  persons  as 
legally  represented  the  children  in  case  any  of  them  be 
tten  dead.  Then  section  6  proTides  for  the  case  of  an 
intestate  leaTing  a  wife  but  **  no  children  nor  any  legal 
icpresentatives  of  them  "—that  is,  no  children  living  in 
thiainialies  or  in  their  descendants.  In  that  case  half  of 
tiie  Borplus  is  aUotted  to  the  wiia  and  the  other  half  is 
^*  to  be  distributed  equally  to  every  of  the  muA  of 
kindred  of  the  intestate  who  are  in  equal  degree  and 
lliose  who  legally  represent  them."  Then  comes  section 
7,  wbieh  (omitting  the  first  proviso)  provides  that  "  in 
ease  there  be  no  wife"  aU  the  estate  is  « to  be  distri- 
buted equsUy  to  and  amongst  the  children ;  and  in  case 
there  be  no  child,  then  to  the  next  of  kindred  in  eqaal 
degree  of  or  unto  the  intestate  and  their  legal  repre- 
sentatives as  aforesaid."  The  proviso  at  the  beginning 
of  section  7  is,  "  Provided  that  there  be  no  representa- 
tions admitted  among  collaterals  after  brother's  and 
aister*s  cluldren."  I  think  that  proviso  is  reaUy  an 
appendix  to  both  section  6  and  section  7,  and  that  the 
two  sections  woQld  read  more  clearly  if  the  proviso  wove 
placed  at  the  end  of  section  7  and  the  two  sections  were 
then  read  as  one. 

Section  6  provides  for  the  case  of  an  Intestate  leaving 
a  wife,  but  leaving  no  children,  either  living  themselves 
or  represented  by  their  descendants,  and  in  that  case 
half  the  estate  ie  to  go  to  the  wife  and  the  other  half 
is  to  be  divided  equally  among  '<  the  next  of  kindred 
who  are  in  equal  degree  and  those  who  legally  represent 
them."  But  there  are  other  possible  cases  for  which  the 
statute  proceeds  to  provide.  There  might  be  no  wife 
living  at  the  death  of  the  intestate,  but  there  might  be 
children  living,  or  thsre  might  be  no  child  living:  and 
asetion  7  provides  for  both  those  cases.  Mr.  Norton 
construes  section  7  as  if  it  had  said  that  the  estate  is 
**  to  be  distributed  equally  to  and  amongst  the  ohUdrea; 
and,  in  case  there  be  no  child,  then  to  the  next 
of  kindred  in  equal  degree  of  the  intestate,  including 
the  deecendants  of  deceased  children  and  their  legal 
representatives  as  aforesaid."  I  think  it  would  make 
no  difference  whether  the  word  "  representatives "  is 
read  as  applying  to  "children"  or  not.  But  I  think 
the  true  construction  is,  that  the  words  *'next  of 
kindved  "  mean  next  of  kindred  exdosive  of  issue  of  the 
intestate.  If  there  is  no  wife  of  the  intestate  living, 
the  entirety  of  the  estate  is  to  go  to  his  children,  in  the 
same  way  as  tiro-thirds  go  to  them  under  section  6  if 
there  is  a  wife  to  share  with  them.  The  words  "  to  and 
amongst  the  children"  are  not  intended  to  define 
exactly  how  the  estate  is  to  go  to  them;  they  are 
merely  irords  of  reference  to  what  has  gone  before, 
implyiDg  that  the  distribution  of  the  whole  is  to  be  as 
already  directed  in  the  case  of  the  two-thirds.  The  last 
danse  of  section  7  providee  for  the  case  of  there  being 
no  child  of  the  intestate.  It  does  not  say,  "  in  case  of 
there  being  no  child  or  representative  of  any  ohild,'*  but 
I  think  it  means  "  no  child  living  either  in  person  or  in 
its  descendants."  The  provision  for  "  next  of  kindred  " 
ia  addressed  merely  to  the  case  of  ohildren"»<.0.,  children 
living  either  in  themselves  or  in  their  descendants,  being 
out  of  the  way.  I  admit  that  this  view  of  the  meaning 
of  the  statute  is  contrary  to  that  taken  in  Williams  on 
Executois  following  the  older  work.  Toller  on  Executors, 
and  which  has  bean  adopted  by  some  other  text-writers. 
But  the  cases  which  arc  cited  as  authorities  in  support 


of  the  proposition  applied  to  a  different  state  of  cir- 
cumstances. They  were  all  cases  relating  to  collaterals, 
not  to  children  of  the  intestate  in  the  statutory  meaning 
of  the  word  *'  children." 

The  second  rule,  stated  in  Williams  on  Executors, 
8th  ed.,  vol.  S,  p.  1,503,  is  as  follows  :— *<  Where  the 
intestate's  children  are  aU  dead,  all  of  them  having  left 
children,  if  a  father  have  three  children,  John,  Mary, 
and  Henry,  and  they  all  die  before  the  father,  John 
leaving,  for  instance,  two  children,  Mary  three,  and 
Henry  four,  and  afterwards  the  father  die  intestate,  in 
that  case  all  his  grandchildren  shall  have  an  equal  share, 
for,  as  his  children  are  all  dead,  their  children  shall  take 
as  next  of  kin.  Such,  also,  would  be  the  case  with 
respect  to  the  great-grandchildren  of  the  intestate  if 
both  his  children  and  grandchildren  had  all  died  before 
him.  In  these  instances  the  parties  are  said  to  take 
per  eapUOf  or,  in  other  words,  equal  shares  in  their  own 


That  view  Is,  however,  at  variance  with  the  view  taken 
in  Burton's  Oompendium.  There  it  is  said :  It  has  been 
thought,  however,  that,  where  the  cUdmaxts  are  all  in 
the  same  degree  of  lineal  descent  from  the  intestate  (as 
grandchildren,  after  the  death  of  all  his  children),  the 
distribution  is  not  to  be  made  on  the  principle  of  repre- 
sentation, but  by  the  more  simple  rule  of  personal 
equality,  or,  as  it  is  commonly  expressed,  per  eapUa, 
and  not  per  iHrpea  (see  Toller  on  Executors).  But  it 
may  be  doubted  whether  this  was  the  intention  of  the 
statute;  and  the  authorities  (as  Davera  v.  Dewea^  3 
P.  Wms.  40 ;  Lloyd  v.  Teneh,  2  Yes.  sen.  S13)  which 
establish  that  mode  of  distribution  in  the  case  of  cd- 
latersls,  under  section  6,  ar#  grounded  upon  a  reason 
which  does  not  apply  to  the  issue  of  the  intestat^^vis., 
that,  where  all  take  equally  as  next  of  hio,  the  words 
of  the  statute  afford  no  room  for  the  introduction  of 
representative  dahns,  for  there  is  no  mention  at  the 
next  of  kin  in  any  part  of  the  statute  which  precedes 
the  supposition  of  a  failure  of  the  intestate's  issue." 

A  passage  similar  to  that  which  I  have  read  from 
Williams  on  Executors  is  to  be  found  in  the  text  of 
WatUns  on  Deecent,  ith  ed..  p.  259.  But  in  the  fourth 
edition  there  is  this  note  by  Mr.  Joshua  Williams  :-» 
**  The  authorities  here  referred  to  do  not  support  the 
position  taken  in  the  text.  They  are  all  casee  of  the 
children  of  the  deceased  brothers  of  the  intestate  taking 
per  capita,  there  being  no  mother,  brother,  or  sister  of 
the  intestate  living  at  his  death.  But  in  these  oases  the 
children  of  the  brothers  take  as  next  of  kindred,  and 
not  by  lepresentation,  whereas  the  descendants  of  the 
children  of  an  hitestate  take  under  the  deecription  of 
*  such  persons  as  legally  represent  such  children.'  It 
would  seem,  therefore,  that  the  grandchildren  ought  to 
be  entitied  per  iUrpe$:' 

I  have  looked  at  the  passage  in  Mr.  Hargrave's 
Jurisconsult  Exerdtationes,  vol.  1,  p.  271,  which  was  re- 
ferred to  by  Wiokens,  Y.O.,  in  his  judgment  in  In  re 
Rou'e  TruiUt  and  I  find  that  that  learaed  writer  takes  a 
view  at  variance  with  that  taken  by  Williams  and  Toller. 
Mr.  Hargrave  says :  **  A  very  distinguished  civilian  of 
the  preeent  times  (to  whom  his  country  already  stands 
highly  indebted  for  his  elegant  and  masterly  edition  of 
Justinian's  Institutions,  and  to  whom  it  may  owe  far 
more  if  he  should  prosecute  his  design  of  a  more  en- 
larged commentary),  seems  to  have  been  almost  aware  of 
this  diffioulty ;  and,  as  if  he  thought  conslBtency  re- 
quired it,  he  openly  contends  on  our  Statute  of  Distri- 
butions for  exeludhig  the  distribution  per  iltrpes,  even 
as  amongst  grandchildren,  when  they  are  only  claimants; 
though  he  candidly  confeeses  that  by  Justinian's  law  it 
was  dearly  otherwise^  and  that  he  did  not  meet  with 
any  Judidal  determination  to  prove  the  doctrine  in 
respect  to  our  own  law.  But  it  may  be  doubted  whether 
our  courts  of  equity  would  be  easily  induced  thus 
to  extend  this  restrictive  construction  of  the  dirtribnticn 
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per  _aHrpe$  to  desoenda&ts.  It  wm  once*  indeed,  at- 
tempted before  Heidwicke,  li.0.  Bat,  after  heariog 
the  point  diaoueaedy  he  diaoooraged  the  idea  of  a'  diatri- 
bnUon  per  eapiia^  and  ga? e  an  opinion  against  it,  though 
not  a  final  one."  It  is  elaar»  therefore*  that  the  opinion 
of  Lord  Hardwiekoi  after  hearing  the  point  fnllj  argued 
in  IfOckyer  ▼•  Va/de^  was  in  f arouc  of  a  diatribntion  per 
9UrjfeM  among  grandohUdren*  and  he  arrived  at  hia  ulti- 
mate oonolasion  after  having  begun  with  taking  a  con- 
trary view.  There  it>  therefore,  not  merely  a  oonfliot  of 
opiiUon  among  the  text-writera,  but  there  ia  what  I  must 
consider  the  decision  of  Lord  Hard wioke  that  the  division 
be  per  tUrpee.  There  ia,  moreover,  the  caae  of  In  re 
Bou*e  TrtuiU  before  Widkena,  Y.O.  If  I  am  right  in 
my  oonstruotion  of  the  statute,  (hat  it  givea  nothing  in 
terms  to  the  grandohildren  of  the  inteatate,  but  that  the 
provision  for  **  children  "  covera  all  the  deaoendanta  of 
children,  the  decision  in  In  re  Bou^t  TrtuU  is  directly 
in  point.  It  Mr.  Norton's  argument  is  correct,  the  fund 
in  that  case  should  have  been  divided  into  sevenths  in- 
stead of  into  moieties,  and  the  distinction  which  he  has 
attempted  to  draw  does  not  seem  to  me  to  alter  the 
effect  of  the  decision.  In  re  BaetU  Truek  confirms  my 
Tiew  of  the  construction  of  the  statute^  and  it  adopts 
that  of  Lord  Heidwicke. 

Under  these  droumstances  I  hold  that  the  one-sixth 
share  of  residue  which  is  undisposed  of  in  the  present 
case  most,  so  far  as  it  conairts  of  personal  estate,  be 
divided  into  moieties.  One  of  the  moieties  will  be 
equally  divided  between  the  three  children  of  Henry 
John  Baasett,  the  other  will  go  to  the  representative  of 
G.  2f •  Oollin.  The  lapsed  sharai  so  far  as  it  consists  of 
lealty,  will  go  the  heir-at-law  of  the  testatrix. 

SoUdtors  for  all  parties.  Walker  A  BeMUoomhe. 
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North,  J.  /  ^^  ^»  ^• 

In  re  Covodbbcul  Bijnc  of  South  Aubzbaxu.  (a.) 

Bill  of  exchange  —  Diahonour — Damagee — BUI  die- 
hoMMred  abroad  —  Intereet — Be'exehange-^BUle  of 
JSxehange  Ad,  1882  (45  d:  46  Vid,  c.  61),  a.  57. 

A  UU  of  exchange  drawn  in  Souih  ^ttatraZto,  by  a 
bankif^  company  carrying  on  buaineae  in  South  Aue^ 
tralia  and  in  England^  for  acoeptanee  in  England  by 
their  JSnglieh  branch  bank^  wae  diehonoured  when 
preewted  in  England, 

Held,  on  a  claim  by  the  holder  to  prove  in  t?he  winding 
np  of  t^a  eompofiy  t'n  England  for  intereet  on  the  cunount 
of  the  bill,  at  the  rate  of  ten  per  cenL  {the  Australian 
rate  qf  interest),  that  the  claim  for  interest  wae  wrong, 
and  that  the  only  remedy  of  the  holder  wae  by  way  of 
damagee  for  the  amoutU  payahUfor  re-exchange. 

Bx  parte  Eoberts,  35  W.  B.  128,  18  Q,  B.  D.  286, 
followed. 

Adjourned  summons. 

The  Oommereial  Bank  of  South  Australia  was  in- 
corporated by  an  Act  of  the  South  Auatralian  Legisla- 
ture, and  was  not  rogiatered  in  Engiaad.  It  carried  on 
the  buaineae  of  bankers  in  Auatralia  and  alao  in  London, 
the  head  of3ee  being  in  Auatralia,  and  there  being  a 
branch  office  in  London. 

lit  February,  1886,  the  company  auspended  payment, 
both  in  Australia  and  London.  There  were  a  eouaider- 
able«number  of  creditors  and  assets  to  a  large  amount  in 
England,  and  some  of  the  shareholders  were  resident  ia 
England. 

On  the  8th  of  June,  1886,  an  ctder  was  made  by 
North,  J.,  on  the  petition  of  eome  English  creditors,  for 

(a.)  Bsported  1^  G.  E.  JnziEsr,  Esq.,  Barrister^t-Law. 


the  oompnisoiy  winding  up  of  the  company.  A  wiiidi||», 
up  order  had  been  made  in  Australia  on  the  UttflC! 
April,  1886.  ^ 

In  January,  1886,  the  Oommerdsl  Banking  Oo.  dL 
Sydney  (hereinafter  called  the  Sydney  Oo.}  panhyil 
from  the  Commercial  Oo.  at  Adelaidd,  in  Soatli  ioi- 
tralia,  a  bill  of  exchange  for  £15,000,  dated  the  fltkof 
January,  1886,  drawn  by  the  Oommerdal  Co.  on  tluii 
London  branch  in  favour  of  the  Sydney  Oo.,  and  paitbh 
sixty  days  'after  sight.  This  bill  was  pretested  totki 
London  branch  for  acceptance  on  the  let  of  Mink 
1886,  when  acceptance  was  refused,  became  the  teal 
had  l^en  stopped  payment,  and  the  bOl  waa  not  piid  ili 
maturity. 

The  Sydney  Oo.  claimed  in  the  Eogliah  winding  op  to 
be  paid  the  amount  of  the  bill,  with  inteiesttteiMSitJ 
the  rate  of  ten  per  cent,  per  annum  (that  teingAti 
Australian  rate  of  inter  eat)  from  the  date  vim  At, 
bill  became  due  to  the  date  of  payment  Literat  m 
claimed  becauae  it  was  admitted  that  the  nMfiof  tte  ^ 
Oommereial  Bank  would  be  more  than  tnSkket  to  py  | 
their  orediton  in  full. 

The  chief  derk  admitted  the  claim,  wtttolaatit 
five  per  cent,  without  prejudice  to  the  ii|^  of  t|* 
Sydney  Oo.  to  receive  additional  intereatiktestod 
five  per  cent  it  the  court  ahould  hold  thafcthq  va 
entitled  to  the  colonial  rate  of  interest. 

The  Sydney  Oo.  now  claimed  the  additional  iiM. 

The  court  in  Adelaide  had  allowed  iatflreitittn|« , 
cent,  on  similar  bills  which  had  been  prond  it  ttl 
Australian  winding  up. 

Theobald,  for  the  Sydney  06.— If  thii  Mltadtoi* 
sent  out  to  Australia  and  proved  in  the  windiag  ^M 
oolonid  court  would  have  allowed  intareat  al  tnf^ 
cent,  aa  it  has  done  in  aimilar  caaes  ;  and  I  eMwr 
creditors  ought  not  to  be  put  in  a  wonapoiAMr^ 
proring  here  instead  of  aending  the  billtoAit|^. 
By  the  course  the  creditors  have  adopted  thf 
saved  the  company  the  expense  of  re-exchange, 
lordship  said  when  the  win^ng-up  order  v« 
that  the  winding  up  in  this  country  wsa  anriliaiytol 
winding  up  in  Australia.  Interest  is  given  ty^T^ 
damsges,  and  the  damages  ought  to  be  saaeeaed  aoesffi 
to  the  law  of  the  place  at  whieh  the  bfil  vai 
AVen  V.  KeniUe,  6  Moo.  P.  a  3U;  Otbbtf.  ' 
9  Ek.  25. 

Oozene-ffardy,  Q.O.,  and  Ohadwyek  Seeioftff  ^ 
Eogliah  liquidator.— Tbia  caae  ia  governed  by  tiM^ 
AuatmlUn  Billa  of  Exohange  Ad)  1884  (47  4  48  n 
Ko.  312).  Section  67  d  that  Act  is  ideatieai  wilk  ^ 
57  of  the  Engliab  BUla  of  Exchange  Act,  18SS,e0 
that  in  the  foroMr  Act  words  fixing  the  raU  of  inf 
at  ten  per  cent  are  introduced  in  cLraae  (i)  et  m 
tion  1.  Under  aub-aeetion  3,  when  a  bill  ia  df^^" 
abroad  the  holder  is  entitted  to  recover  '*  the 
the  re-exchange,  wish  interest" :  Ex  parte  Memt 
W.  K.  128,  18  Q.  B.  D.  «86.  The  present  dai«  »! 
for  re-exchange,  and  it  ia,  therefore,  miaoonoeifei  ^ 
bill  of  exchange  is  really  a  promissory  n0t%  tta  «^ 
company  being  both  drawers  and  aoceptora,  ••>  | 
breach  of  contract  took  place  in  London,  wbeietMi 
was  dishonoured. 

Pollard  appeared  for  the  colonial  ligoi^atoia,  ^ 
court  dedUned  to  hear  hinu 

Theobald,  in  reply. 

Aug.  3.— NoBTH,  J.,  stated  the  facta,  and  «^ 
tinned  :--The  qusation  is  whether  the  eteimaata 
entitled  to  be  allowed  additional  intaraat  st^  I 
cent,  so  as  to  mske  up  ten  per  cent,  ia  the  ^^ 
was  contended  that  the  UU,  being  drawn  by  tMi^ 
pany  in  Anatnlia  npon  its  London  bmaab,  *— "^ 
drawn  by  the  ooni^yopon  itself;  thatiiwaa, 
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In  ike  Baton  of  a  promiaflOTy  note,  and  that  the  mercantile 

In  ipplieaUe  to  billa  of  e»diange  does  not  apply.    Bat 

IB  WUioM  T.  Ayeri,  3  App.  Gap.  133,  26  W.  B.  Dig.  32^ 

ikvasdeddfidthatitdld  not  lie  in  the  mouth  of  the 

diBwer  or  aceeptor  of  auoh  a  bill  to  raise  that  objection, 

cad  tiiat,  if  the  holder  cfaoae  to  treat  the  document  aa  a 

KD  of  ezehange,  he  was  entitled  to  do  so.    It  cornea^ 

teafoie,  to  Ibis,  that  the  boldera  of  this  bill,  who  are» 

no  doubt,  indoneea  of  the  drawera,  have  entered  into  a 

ooatraet  with  tbe  drawera,  and  the  drawera  with  them, 

tbat  the  bQl  shall  be  preeented  for  acceptance  at  the 

InDch  of  ths  bank  in  London  on  which  it  ia  drawn,  that 

It  ihaB  be  aoeeptad  when  presented,  and  that  it  ahall  be 

psM  rt  nuturity.    In  conaeqnenoe  of  the  stoppage  of 

tile  bsBk  before  the  bill  waa  preaented,  it  waa  not 

aeceglBd,  and  there  baa  been  a  breach  of  contract  on 

fta  pal  of  the  drawera  towarda  the  boldera,  and  the 

r  aie  liable  to  the  boldera  in  damagea  for  that 


AaqoMtion  if,  What  those  damsgea  ate  P    In  some 

«BKi^Bad<mbt,it  has  been  held  that  the  holder  of  a 

MBHy  recofer  aa  damagea  intereat  at  the  rate  payable 

in  ihe  oomitiy  fai  which  the  contract  was  made,  the 

InaA  of  vMch  gi?ea  riae  to  the   claim.     Alien  ▼. 

IcaiKeuifl  Qibht^.  Fremont  were  cited  aa  authoritiea 

in  the  fiopoiltfon  tbat  interest  is  payable.    In  Oihh9  t. 

fremosi  Vr.  YHlles,  wfaoae  argument  waa  aUcceasful, 

«!MtheiQao«in;(  passage  from  Btory  on  the  Ooofllct 

tf  Iii«i:-.''^e  drawer  and  indorsera  do  not  oontraot 

^P«y  ttenooqr  in  the  foreign  place  on  which  the  bill 

a  dnwB,  bst  only  to  guarantee  ita  aoeeptance  and 

p^ratiothit  place  by  the  drawee;  and,  in  default 

« «wfe  Wment,  they  agree,- upon  due  notice,  to  re- 

jy*  ^  holder  in  principal  and  damagea  at  the 

JPBBfi«rBth«yreapectively  entered  into  the  contract." 

w  pbee,  in  tbe  preaent  case,  waa  South  Anatralla. 

■  2*.  ^^»  B.,  in  the  course  of  the  argument,  re- 

^I'l^JoAUmj,  Kemhle,  and  read  this  paasage  from 

»>^Iliew  it  is  said,  *  The  drawer,  by  bis  contract, 

Sf"^  that  the  drawee  shall    accept,   and    ahall 

^^jgniidi  pay  the  bfll.  according  to  ita  tenor,  at  the 

'  Id  domidl  of  the  drawee,  if  it  be  drawn  and 

1  generally ;  at  the  place  appointed  for  payment, 

M|m  drawn  and  accepted  payable  at  a  different  place 

^  (he  place  of  domlcil  of  the  drawee.    If  thla  con- 

M  the  drawer  be  broken  by  the  drawee,  either  by 

-tooeptanoe  or  non-payment,  the  drawer  ia  liable 

[  J»7Dent  of  the  bill,  not  where  the  bill  was  to  be 

ihjtbs  drawee,  bat  where  he  (the  drawer)  made  hia 

het,  with  auoh  interest,  damages,  and  costs  as  tbe 

r  of  the  country  where  he  contracted  may  allow." 

Km,  B.,  delivered  the  judgment  of  the  couft,  and 

I  tbe  point  aa  expressly  decided  in  Allen  ▼.  KemhU, 

,  "  And  this  is  not  to  be  left  to  the  Jury,  for  it 

on  the  rule  of  law.    The  amount  of  the  in- 

\  in  each  place  is  to  be  so  left "  (that  is,  to  be  left 

9  jury),  **  and  so  also  is  the  question  whether  any 

|e  haa  been  auatained  requiring  the  payment  of 

at  at  all,  for  thoae  are  questiona  of  fact"    Then 

ooeeded  to  deal  with  the  caae  on  th3  footing  that 

)  queationa  have  been  before  the  Jury,  and  that  they 

I  foand  what  the  facta  were.    Thoae  casea,  therefore, 

dearly  that  tbe  liability  to  damagea  ia  to  be 

ared  according  to  the  law  of  the  country  where 

\  contract  which  is  broken  waa  entered  into. 

I  tbe  preaent  caae  there  can  be  no  doubt  about  the 

I  the  country,  becauae  the  South  Australian  Act 

Dg  to  bills  of  exchange  has  been  put  in  cTidence, 

^  is  substantially  the  same  as  the  English  Act  of 

82  oar  tbe  same  anbject.  The  67th  aeotion^  if  hioh  beard 

I  point,  correapoada  exactly  with  aection  57  of  tbe 

Act»  except  that,  inatead  ef    giving   inteseat 

Mt^*fl«  intereat  at  the  rate  of  ten  per  oenft., 

t  bceanaa  tbat  ia  tbe  ordiaaiy  rata  of  intereat  in 

AasMia.    [Hia  lordabip  read  aection  57  of  the  Aus- 


tralian Actj  and  continued : — ]  I  waa  inclined  at  one 
time  to  think  that  the  remedy  given  by  aub-section  2  in 
the  caae  of  a  bill  diahonoored  abroad  waa  an  alternatlire 
remedy,  and  that  the  bolder  had  an  option  of  proceeding 
either  under  aubrsection  1  or  under  sub^section  2.  Bat 
on  oonaideration  I  do  not  think  tbat  is  the  real  meaniij^. 
Sob-aeotion  1  ia  not  in  terma  limitcfil  to  the  case  of  a  bill 
diahonoored  at  home,  but  atill  I  think  the  true  construc- 
tion is  that,  when  the  bill  is  dishonoured  abroad,  the 
damagea  mentioned  in  sub- section  2  are  the  only  damagea 
which  ean  be  recovered. 

There  ia  very  excellent  authority  to  assiat  me  on  thia 
point  in  the  caae  of  Ex  parte  Eoharte,  in  which  the 
oonatrnction  of  aection  57  of  the  Eogliah  Act  came  ia 
qneation.  There  Lindley,  L.J.,  who  delivered  the  Judg- 
ement of  the  court,  in  apeaUng  of  the  oonaequences  of  the 
breach  of  contract  arieing  from  the  non-payment  ol.  a 
bill  of  exchange,  aaid  : — '*  Theae  consequences  are  dealt 
with  in  aection  57.  Sub-aection  1  deala  with  billa  dia- 
honoured  at  home,  and  aub-aection  2  deala  with  bi)la 
dishonoured  abroad.  The  billa  now  in  question  w^e 
drawn  absoad,  but  tluy  were  payable,  and  accopted,  and 
diahonoured  in  thia  nountry,  and  therefore,  if  provide 
for  at  all,  they  fall  within  aub*8ection  1,  and  not  sub- 
section .2.  But,  according  to  sab»section  1,  neither  the 
aooeptor,  nor  anyone  else,  ia  liable  to  pay  more  than  the 
amount  of  the  bill  and  interest,  and  expenses  of  notwg 
and  protest*  But  this  sub-section  does  not  appear  to|)e 
addressed  to  the  case  of  a  bill  the  drawer  of  which ,  ia 
liable  to  damagea  for  re-exchange."  That,  tberefori^,  ia 
a  decision  on  aection  57  of  the  Engliah  Act,  which  ia 
identical  with  that  with  which  I  have  now  to  deal,  that, 
in  the  caae  of  a  bill  diahonoured  abroad — that  ia,  in  a 
place  foreign  to  that  where  it  ia  drawn  and  indoraed — 
the  remedy  ia  under  aub-aection  2  ior  re-exabange. 
That  aub-aection  in  each  of  the  Acta  ia  founded,  not  upon 
anything  peculiar  to  the  law  either  of  England  or  of 
Auatralia,  but  upon  the  general  law  of  merchanta,  and  ia 
of  international  application.  It  ia  clear  that  this  is  so 
as  regards  England.  For  this  I  may  refer  to  De  Toifet 
V.  Baring,  11  East,  265,  and  Suie  v.  Pompe,  9  W.  B.  15, 
8  a  B.  N.  S.  533.  The  law  of  England  is  fully  atated  in 
Chitty  on  Bills  and  in  Bylaa  on  Bills.  Aa  regarda  con- 
tinental nations,  th^.  law  is  stated  in  Potbier,  and  aa 
regarda  Acmericat  in  Kent's  Oommentariea  and  Story  on 
Billa,  and  many  other  text-booka.  It  aeema  to  me, 
therefore,  that  thia  claim  for  intereat  ia  wrong. 

The  way  in  which  the  re-exchange  ia  reckoned  ia 
pointed  oat  very  clearly  in  Chitty  on  Bills,  10th  ed., 
p.  337,  thua: — **In  foreign  countiiea,  especially  in 
France,  when  a  bill  has  been  duly  protested  for  non- 
payment, tbe  holder  has  a  right  to  reimburse  himoBlf 
by  drawing  a  second  bill  of  exchange  (called  by  the 
French  retraite)  on  tbe  drawer  or  one  of  tbe  indov^ra 
of  the  first,  for  an  amount  which  is  composed,  firs^j  of 
tbe  principal  sum  and  interest  from  the  day  of  the  pro- 
test ;  secondly,  of  the  expenaea  of  the  proteat ;  thirdly, 
of  other  leg^  expenaea,  such  aa  bank  commission, or 
brokeiaga,  and  of  Jonmeya,  when  requisite,  to  obti^in 
payment ;  and,  fourthly,  of  the  stamp  and  of  tbe  poat- 
age  of  lettera  which  tbe  default  of  payment  rendered 
it  necessary  to  write.  These  charges  must  not  exceed 
what  ought,  of  right,  to  be  demanded,  and  the  voubbera 
for  auch  ohargea  ahould  accompany  the  bill.  The  evi- 
dence in  aupport  of  the  chargea  ia  eatablished  by  an 
account  calM  compte  de  retotur,  which  ought  to  be  an- 
nexed to  the  retraite,  together  with  the  protest,  or  a 
eopy  thereof.  Thia  account  ought  to  name  the  peraon 
on  whom  the  retraite  ia  drawn,  in  order  to  ahow  that 
it  relatea  to  auoh  bill,  and  to  avoid  the  f rauda  that  might 
reault  from  the  omiaaion.  The  account  ought  also  to 
announce  the  rate  of  exchange  at  which  tbe  retraite  ia 
negotiable,  and  which  the  law  terms  re-exchange." 
That  shows  clearly  the  details  to  be  gone  through  in 
order  to  artive  at  tbe  amount  payable  by  way  of  le- 
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eanshaoge.  Bat  it  is  dearly  not  neoesiMry  th«t  all  tliOM 
prooeaaafl  sbonld  be  atriotlj  foUowed,  for^  as  is  said  in 
Byles  on  Bills,  Uth  ed.,  p.  449 :  '' Aooording  to  English 
praotioe,  the  rttraiiet  ot  rd«ezobsnge  bfll,  is  now  seldom 
drawn,  but  tbe  right  of  the  holder  to  draw  it  is  settled 
by  the  law-meiohaQt  of  all  nations,  and  it  is  only  by  a 
xeferenoe  to  this  supposed  bill  that  the  xe-ez6hange^  in 
other  words,  the  true  damages  in  an  aotion  on  the 
original  bill,  can  be  sdentifloally  understood  and  com- 
pnted."  That  shows  that  it  is  immaterial  that  in  the 
present  case  the  bill  has  not  been  sent  oat  to  AastxalUu 
The  amount  of  damages  for  re -exchange  oan  be  asoer* 
tained  without  that  formality  being  gone  through.  It 
is  clear,  therefore,  that  the  amount  payable  by  way  of 
xe-exohange  depends  upon  Tarious  oompUoated  matters, 
iueh  as  the  expenses  incurred  in  the  partioalar  case,  and 
the  rate  of  exchange  at  the  moment  between  the  two 
oountries  whioh  are  concerned  in  the  transaction. 
Therefore,  it  is  Impossibla  to  say  what  U  the  precise  sum 
payable,  except  by  going  through  the  oomputation  in 
the  particular  ease. 

In  some  oonntrles  a  different  role  has  been  adopted  in 
order  to  atoid  the  trouble  of  this  eomputatiott.  «  For 
instance,  it  appears  from  Franeia  t.  i?tidbsr,  Amb. 
67S,  that  a  liquidated  sum  of  twenty  per'oent.  was  sub- 
stituted fbr  re-exchange  in  the  State  of  Pennsylfania, 
and  from  E»  parte  Boberii  it  appears  that  in  Tobago  a 
liquidated  sum  of  ten  per  cent,  has  been  substituted  for 
xe-ex6hange.  Iha?e  considered  whether  it  would  be 
possible  to  treat  tbe  ten  per  cent,  in  the  present  case  as 
really  a  liquidated  sum  in  lieu  of  re-eaohange.  Bat 
there  are  difllcalties  about  that,  particularly  baring 
regard  to  WUkmi  t.  Aytn.  In  that  case  South 
Australia  was  the  foreign  countiy,  and  an  attempt  was 
made  to  pro? e  that  there  was  a  custom  existing  there 
for  ten  per  oent.  to  be  taken  as  liquidated  damagee 
instead  of  re-exchange,  but  the  Privy  Ooundl  held  that 
the  custom  was  not  proved,  and  refused  to  act  upon  it. 
The  claimants  are  also  in  this  difficulty,  that  they  are 
not  claiming  upon  the  footing  of  a  breach  of  the  oon- 
traot,  but  they  have  proved  for  the  amount  of  the  bill 
with  interest,  and,  interest  having  been  allowed  at  five 
per  oent  (that  being  the  rate  of  interest  payable  upon 
bills  of  exchange  in  this  oountry  when  the  rate  is  not 
specially  agreed  upon),  th^  have  accepted  interest  at 
^at  rate,  and  they  now  make  a  daim,  not  for  damages, 
but  for  additional  interest  as  on  a  contract  whioh 
they  affirm,  and  not  one  for  the  breach  of  whioh  they 
are  suing.  I  fed,  therefore,  an  insuperable  difflcalty 
in  attempting  to  remould  the  daim,  or  in  allowiog  an 
amendment,  so  as  to  make  it  a  daim  for  re- exchange 
instead  of  interest,  as  I  have  no  means  of  ascertaining 
what  tbe  amount  of  re-exdiange  would  be,  or  of 
forming  any  opinion  whether  the  case  is  similar  to 
WiUan9  v.  Ayeri^  and  whether  any  sum  would  be  pay- 
able for  rc-exobange. 

I  think  the  daim  for  interest  is  altogether  mis- 
concdved,  and  I  have  no  materials  whidi  enable  me  to 
substitute  any  other  claim  for  it  The  daim  fails,  and 
I  must  dismiss  it,  with  costs. 

Sdidtors  for  the  claimants,  Don»iihom$  4  i^iser. 

Solidtor  for  the  English  liquidator,  Bdwin  Andrnv. 

Sdidtors  for  the  Australian  liquidators,  Haneock* 
Sharp,  d  Halm. 


Q.  B.  Biv.  (Lord  Coleridge,  1 
OJ.,aildMathew,J.)      f 


April 


SaTTB  v.  BlOHlSMOV.  (s.) 

^raeHc&^Paymmi  of  mtrnty  into  eimri— f (oufer  li  i 
ioiii/hdion  Ufore  ocMon  —  Defmee  dmyts^  I 
liabilUy  ^  Faymeni  otd^Ord$r  wAen  nmm 
Buh§  of  Suprmns  Cauri,  1888,  ord.  SS,  n.  I 
6lc). 

In  an  oMm  far  wrongftU  dUmiacit  wUk  cMm 
one  ttaof^s  salary  M  lUu  of  fiottot,  d^mM  U 
liahuUy  for  mare  than  one  fi¥mth*§  salary,  or,  sto 
MeeZy,  fir  mar*  than  three  mndKif  ¥iXoir%,wkiAU 
amoMfil  he  tomdored  in  eoHefadiam  Ufm  scMs,' 
on  pJainUff^e  refmdl  of  acoipianee,  paid  Uiekm 
FlainUffobtainod  a  verdia  thai  one  moM^tdirjfi 
vfat  (ftis,  M,  on  the  appiioaiian  o/AiiiolJetbr,flf* 
amomni  paid  in  teas  paid  oui  to  hie  loUdfar  sidhri 
22,  r.  6  (c). 

HM,  thai  an  ordar^  vfa$  neeeeeary  l^tii  nm 
ehauid  hai»e  hoen  paid  out  under  ord.  Si;r.l(ejl«i 
ground  thai  the  d^enee  in  eubdanoe  duMVMfJk 
the  whok  amauni;  thai  rule  5  (o)  o/dffllH 
applied  to  defencee  of  ** tender  "  vfhenfkUfmi 
** tender"  eould,  under  the  drcn nuiosca, 4m « 
maintained  ;  thai,  the  defence  being  in  luMsMitW 
of  liahmy,  ihe  money  ekould  only  haet  ke»  Hf  < 
under  an  order  of  oourt;  andthatiheTpiMfn 
eiiorf  hawing  reeeieed  the  money  wrongu  »  ^ 
fimsl  refund  the  balance  in  exoeee  oj  mm 
ealary  reeovered  by  him. 

Appeal  from  Pollock,  B.,  at  ehamben. 

The  plahitiif  in  this  aotion  had  sosd  ths 
for  wrongful  dismissd  under  an  sgns 
daimed  one  year's  nlary  in  lieu  of  noties.  lb 
ant  in  bis  statement  of  defenoe  pleaded  (faf<f| 
*'by  the  agreement  the  pldntiff  was  ody  entmM 
month's  notice  at  the  time  when  be  receivsd  tteitf 
or,  **  alternatively  that  the  pldntiif  ante  w 
agreement  was  not  entitled  to  more  than  thniii 
notice  or  salary  in  lien  thereof,"  and,  <'fnrth«» 
the  wbde  statement  of  daim,  tbe  defendant  nMsM 
before  action  of  £163,  whioh  the  pIdntliK  nM 
tbe  defendant  has  paid  the  aaid  amonnt  of  flr~ 
court,  and  says  it  is  enongb  to  sstiif /  tks  pb 
ddm.'*  The  sdd  £183  was  made  up  « 
admittedly  due  to  the  plaintiff,  and  of  tbw  n 
sdary  in  lieu  of  notice.  The  sum  so  psid  ta 
recdpted  on  the  pleadings  by  the  Bank  cl  B 
Law  Oourts  Branch  as  l>dng  ''paid  in  wttae 
setting  up  tender."  On  the  trld  Day,  Jn  ^^ 
plaintiff  was  only  entitled  to  one  bob^ 
and  judgment  was  given  in  those  terms.  » 
tiffs  solidtor  immediately  appUed  for  sad 
money  paid  into  court  on  the  written  fcV*^ 
plaintiff  under  ord.  S8,  r.  6  (e).  The  M 
ddmed  repayment  of  the  balance  paid  hi  be|« 
one  month's  salary  on  the  ground  that  tt« 
should  not  have  been  paid  out  without  an  oidsri 
effect  under  ord.  22,  r.  6  (c).  Ptollock,  BjjM 
the  payment  into  court  had  been  made  wiftaou 
of  liabiUty,  and,  therefore,  that  rule  5  (e)  d  oi 
was  applicable,  and  the  money  could  be  ♦•■"L!!^ 
the  pldntiff  on  his  request  or  pdd  to  lie  soWiw 
pldntiTs  written  autborify."  From  this  ««* 
defendant  now  appeded. 

Senn  ChOine.    Q.C.,  and  Morion   SmiAf 
defendant— The  defence  amounted  to  adsnislfffl 
lor  six  months*  salary  and  for  any  sioie  IM* 


(a.)  Reported  by  BracoiR  L.  Hollaxd,  Sq*i 
at-Law. 
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HiQK  Oowr* 


tnooth't  Mkrj,  but  in  Um  AltomatiTo  thne  months' 
mOm/  «m  tendend  if  the  plaiDtifl  would  MoopI  that 
in  Mtisfaotion*  The  pleintifl  had  not  aooepted  tii«t 
nmonnt  in  sattafaotion.  The  mon^»  theiefore,  beoMne 
eobjeol  to  rale  6  (c)  of  oider  22,  and  ahoold  not  bate 
been  paid  oat  without  an  order  of  the  ooort  or  of  a 
judges  The  Judge  had  held  that  one  month'e  salary 
was  saflldent  satiaf aotion*  The  defendant  oould  not  laj 
elalin  to  mote  than  that  amount*  and  the  bal«ioe  ought 
to  be  ordered  to  be  repaid  to  the  defendant :  Maple  A 
Co.  ▼•  TU  Rati  of  Shrwnburjf,  35  W.  B.  819, 19 
a  B.  D.  463. 

LmmUif  SmUhf  Q^O.^  and  Boraise  Browm^  for  the 
plaintm  and  for  his  solicitor.— The  money  wns  paid  in 
by  way  of  tender,  without  denial  of  liability.  By  the 
forms  of  the  Paymaster's  office  money  ean  be  paid  in 
**  with  defenee  setting  up  tender/'  and  it  oan  then  be 
pidd  out  at  the  request  of  the  plaintiff  under  rule  5  (e) 
of  Older  22,  or  it  maybe  paid  in  *'  with  defenee  denying 
HabiUtyy'*  and  then  it  oan  only  be  paid  out  under  an 
Older  under  nle  6  (e)  of  order  22.  The  defendant's 
solicitor  here  paid  in  the  money  under  the  first  form 
''setting  up  tender,**  and  the  plaintiirs  solloitor  was 
Justified  in  taUng  out  all  the  money  so  paid  in  under 
the  written  request  of  the  plaintiff  without  any  order 
being  neoessary.  The  Judgment  at  the  trial  was  in 
efieei  that  ''the  money  paid  in  was  enough."  The 
money  was  properly  paid  out  at  tba  request  of  the 
plaintiff  without  further  order  under  order  44  of  the 
Supreme  Oourt  Funds  Bules,  1886.  At  any  rate,  the 
plaintifl's  aoHcltor  ahould  not  be  oalled  upon  to  refund 
the  money,  ss  he  was  milled  by  the  form  in  which  Che 
defendants  eolioitor  ohose  to  pay  in  the  money. 

Iiord  OoxAUDOB,  •O.J.— I  am  of  opinion  that  the 
order  of  PoUoek,  B.,  must  be  resdnded,  and  that  this 
appeal  be  allowed--namsly,  this  application  for  an  order 
for  the  plaintifrs  solicitor  to  repay  the  belanoe  of  this 
money  over  and  above  the  amount  of  one  month's  salary 
to  the  defendant. 

It  is  not  nsoessary  to  detaU  the  oiroumstanoes  of  this 
case.  It  is  sufficient  to  pass  to  the  fact  that  the  money 
paid  into  court  by  the  defendant  was,  in  the  result,  in 
exoese  of  that  which  it  was  held  oould  properly  be  de- 
manded by  the  plaintiff.  That  money  might  have  been 
properly  taken  out  by  the  plaintiff  in  satisfaction  at  the 
time,  and  all  further  proceedings  been  stayed.  The 
plaintiff  did  not  do  so.  He  did  not  acoept  the  sum  paid 
in  in  satisfaction  of  his  claim.  He  ohose  to  go  on  with 
liis  action,  thus  necessarily  implying  thst  he  claimed 
more  than  had  been  paid  in.  In  that  daim  he  failed. 
The  money  was  clearly  shown  in  the  result  to  ha?e  been 
in  ezoess  of  that  which  need  hsTe  been  paid,  end  equally 
clearly  it  was  shown  that  the  plaintiff  had  not  been  satis- 
Aed  by  its  tender.  The  plaintiff,  however,  still  maintains 
ihat  under  ord.  22,  r.  6  (e),  money  may  be  paid  in  under 
ihe  old  and  well-nnderstood  plea  of  '*  tender,"  and  that 
where  it  has  boon  so  paid  in  it  may  be  taken  out  without 
«ny  order  of  oourt  by  the  plaintiff.  That  is  so,  but  then 
the  money  must  have  been  paid  in  under  drcumstanoes 
nnder  which  the  old  plea  of  "  tender  "  oould  have  been 
-set  np.  Here  the  statements  in  ths  pleadings  are  incon- 
sistent with  any  snob  plea.  They  do  not  bring  the  case 
grithin  the  rule  at  all.  There  is  a  second  oonolusive  ob- 
jection which  follows  upon  this  against  the  plaintiff's 
daim.  Rule  5  must  be  taken  with  rule  6  of  the  same 
-order.  Now  the  faots  of  this  case  seem  to  bring  it 
exactly  within  role  6,  under  which  when  the  liability  of 
the  defendant  for  the  whole  daim,  as  pressed,  is  denied, 
«B  it  dearly  was  here  looking  at  the  pleadings  as  a  whole, 
and  when  the  sum  so  pdd  in  is  not  aocepted  by  the 
plaintiff  in  satisf actioui  as  it  was  not  in  tUs  case,  then 
the  money  can  only  be  obtained  by  an  order.  The  plain- 
^fft  ddm  was  for  more  than  three  months'  salary.  The 
defendant  denied  his  liability  in  any  event  for  more  than 


three  months,  and,  as  he  contended,  for  more  than  one 
month.  That  is  a  denid  of  liability  which  satisfies  the 
condition  of  the  preamble  of  rale  8 ;  and  sub-section  (e) 
of  that  rale  makes  the  case  still  more  complete.  The 
money  was  not  accepted  in  satisfaction,  hence  the  action 
proceeded.  It  cannot  not  now  be  got  bade  without  an 
order,  and  it  ought  never  to  have  been  paid  out  without 
an  order.  What  is  to  be  done  P  It  was  pdd  into  the 
hands  of  the  plaintifrs  solidtor— at  the  pldntifrs  requesti 
I  quite  aUow.  .  It  must  not  be  supposed  that  anything 
dishonourable  whatever  is  so  much  as  hinted  at  against 
the  solicitor.  He  made  a  mistake,  that  is  all ;  and  he 
was  led  into  that  mistake  by  the  form  which  the  defend* 
ant's  solidtor  adopted  in  paying  the  money  into  court. 
But  he  took  that  money  out  when  he  ought  not  to  have 
done  so.  Under  the  droussstanoes  he  must  replace  the 
balance  so  wrongly  taken  out,  but  we  will  give  no  costs 
agsinst  him. 

Mathxw,  J. — ^I  concur. 

Appoal  aUoicsd. 

Solidtor  for  the  pldntiff,  /.  O.  Olahhum. 

Solidtors  for  the  defendant,  Kiich  4  Norntan. 


Q.  B.  DIv.  (ICathew,  J.)  Nov.  19,  21. 

Whitjelt  v.  Bablxt.  (a.) 

Oorporation-^Ojfher  of  local  atUhoriiy^^**  OoneerMd  or 
t'fiferesM*'  in  eofiirad-~Public  HeaUh  Ad,  1875(38 
it  89  Fid.  e,  56),  ss.  189,  198,  128. 

A  loedl  auihorUjf  enUrtd  into  eoniracU  retpecHng 
certain  tewage  and  drainage  worke,  and  they  employed 
the  de/endarU,  who  vnm  their  town  eurveyor,  to  prepare 
hiUe  of  quantitiee  and  to  euperintend  the  oomtruetion  of 
the  drainage  works.  It  woe  provided  hy  the  local 
authority  that  he  ihotdd  receive  in  raped  of  each  em^ 
ployment  a  percentage  (1)  on  the  amounts  certified  hy 
him  to  he  due  under  the  eontrad;  and  (2)  on  the  iume 
paid  for  the  worke  under  hie  euperintendence. 

Htld,  that  ihe  defendant  was  "  ooncern«d  or  intereded  " 
in  the  ooniradi  wUhin  the  meaning  of  eedion  193  of 
the  Public  Health  Ad^  1875,  and  had  incurred  the 
penaity  therein  provided^ 

Further  considcfation  before  ICathew,  J. 

This  was  an  action  to  reoover  peudties  under  section 
193  of  the  PubUc  Hedth  Act,  1875. 

The  defendant  was  town  surveyor  to  the  Oorporation 
of  Bamsgate,  which  is  the  ''  lood  authority  "  within  the 
meaning  of  ths  Act,  and  the  peudties  sought  to  be  re- 
covered were  in  respect  of  three  oontracts  entered  into 
by  the  corporation  in  1884  and  1885  for  the  sewering 
and  paving  of  new  streets.  The  defendant  had  been 
employed  to  take  out  the  quantities,  cmd  it  was  provided 
in  each  contract  that  for  this  servioe  he  should  be  pdd 
two  and  a  hdt  per  cent,  on  the  amount  of  the  oontraot. 
This  amount  the  contractor  was  to  receive  upon  obtaining 
the  defendant's  oettifloate  that  the  works  had  been  com- 
pleted to  his  satisfaction. 

The  pldntiff  further  cldmed  peudties  in  respect  of 
seven  contracts  entered  into  by  the  oorporation  for  the 
construction  of  sewage  works  at  Bamsgate.  The  defend- 
ant had  prepared  a  scheme  and  had  been  appointed 
engineer  by  the  corporation  to  superintend  the  works 
and  the  corporation  had  passed  a  spedd  resolution 
allowing  him  percentages  on  the  sums  to  be  pdd  for 
the  works.  Under  these  contracts  also  he  was  to  receive 
one  and  a  hdf  per  cent,  oommlsslon  on  such  sums  for 
taking  out  the  quantities. 

(d.)  Beported  by  G.  E.  Palit,  Esq.,  Barrister- at-Law. 
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Kemp,  Q.O,,  and  Dkkeni,  f«r  the  .iMntifl.— *The. 
deflnition  gi^en  in  section  326  of  the  Fablie  Health  Aot, 
1876,  of  the  duties  of  the  sorte|ror  to  a  local  anthori^ 
inalndeB  •  the  soperlntsodenoe  of  sewering  and  paving 
WQArks.  '*  Taking  out  the  qnaatities  "  also  oomes  within 
bis  ordinary  duties.  The  defendant  was  either  **  oon- 
oeffned  or  interested"  or  tbess  percentages  must  be 
considered  as  "fees  eicacted"  within  the  meaning  of 
seotion  193 :  Burge$s  ▼.  Clark,  83  W.  R.  269, 14  Q.  B.  D. 
738 ;  Towaey  i.  White,  5  B.  ft  0.  125.  The  local 
anthoritj  oannot  appoint  their  surveyor  to  act  as  their 
engineer,  becsu^e  he  is  unable  to  contract  with  them  : 
MfUui  ▼.  Shirley  Local  Board,  34  W.  R<  187, 16  Q.  B.  D. 
446. 

Finlay,  Q.C.,  Tindal  Atkinson,  and  Criape^  for  the 
defendant — The  eupeiintendenoe  of  the  drainage  scheme 
and  the '*takiuff  out  the  quantities"  are  both  outside 
the  ordinary  duties  of  surveyor  to  a  local  authority.  The 
coTporatiouy  therefore,  were  Justified  in  making  the  de- 
fendsnt  an  '*  aUowance,''  and  these  percentages  must  be 
regarded  as  "  allowances  "  within  the  meaning  of  section 
189  of  the  Act. 

Kemp,  Q.C,  replied. 

Hathbw,  J.— This  action  was  brought  to  recover 
penalties  alleged  to  have  been  incurred  by  the  defend- 
ant under  section  193  of  the  Public  Health  Act,  1875. 

The  defendant  is  town  surveyor  of  the  Oorporatton  of 
<  Ramsgate,  and  it  was  not  disputed  that  he  wai  an  offioer 
employed  by  the  corporation  as  the    local  authority 
witftiin  the  description  in  the  section. 

It  appeared  that  under  three  contracts  with  builders 
made  by  the  corporation  for  the  purposes  of  the  Aot^ 
tha  defenilant  had  been  employed  to  take  out  the 
quantities.  For  this  service  it  was  provided  in  each 
contract  that  he  should  be  paid  two  and  a  half  per  cent, 
on  the  amount  of  the  contract.  This  amount  the  con- 
tractor was  to  receive  upon  obtaining  the  defendant's 
certificate  that  the  works  had  been  completed  to  his 
satisfaction. 

The  first  question  was  whether  the  defendant  was 
"concerned  or  interested"  in  these  contracts  within 
the  meaning  of  the  section. 

I  am  of  opinion  that  he  was,  and  that  he  has  incurred 
the  penalty  sought  to  be  recovered  in  reepect  of  each  of 
these  contracts.  The  object  of  the  statute  is  t^  prevent 
an  officer  of  the  local  authority  from  being  plaoed  in  a 
position  where  bis  duties  to  his  emplayers  conflict  with 
hie  pergonal  Interests.  With  respect  to  each  contract, 
the  defendant  had  a  duty  to  the  corporation,  first,  to 
advlseas  to  the  estimate  of  quantities  and  the  aosonnt 
to  be  paid  to  each  contractor,  and,  secondly,  to  decide 
that  the  work  for  which  he  was  to  certify  had  been 
properly  executed.  In  the  performance  of  this  duty  he 
was  exposed  to  the  temptation  from  wbioh  the  statute 
was  iiflended  to  protect  him. 

*Ski»  plslntifl  further  sought  to  recover  seven  penaltlea 
in  respect  of  contracts  entered  Into  by  the  empporaHon 
foi  the  oonstftiotlon  of  extensive  sewage  works  at 
RaMMgate.  The  defendant  bad  prepared  a  schema  for 
carrying  out  a  system  of  main  drainage  in  the  town 
which  had  been  approved  by  tbe  Local  Government 
Boiird.  The  corporation  had  appointed  the  defendant 
their  engineer  to  superintend  the  execution  of  the 
necessary  works.  By  special  resolution  of  the  corpora- 
tion the  defendant  was  to  be  paid  for  his  servloea  per- 
centages on  the  snms  to  be  paid  for  the  works,  which 
were  not  to  exoeed  £780.  He  was  also  to  receive,  as  in 
tbe  case  of  the  other  oontmots  referred  to,  a  com- 
mission of  one  and  a  half  per  cent,  for  taking  out  the 
quantities. 

An  attempt  was  made  at  the  -trial  to  show  that  the 
whole  payment  to  the  defendant  was  an  '*  allowance  " 
whkh,  under  the  Act,  tftc  corporation  iras  empowered  to 


make  him,  and  with  that  view  it  was  sought  to  sitsblii 
that  the  arrangement  made  as  to  ths  one  and  a  htU  pd 
cent,  was  that  the  defendant  was  to  acooant  to  tin 
corporation  for  the  amounts  received  by  htm  lea  hi 
expenses  out  of  pocket.  The  }ury  wore  not  satiiflfl^ 
that  there  had  been  any  snoh  contract.  I  ha? s  ao  doaU 
that  the  Jury  were  right  iu  this  coodosioo,  ssd  tltsttH 
respectable  witnesses  who  were  oalledfCr  ths  defendm 
had  persuaded  themselves  that  the  resolatioa  of  ^ 
corporation  entitled  the  defendant  to  no  moretlsslTI 
and  fell  into  the  mistake  of  supposing  thst  their  fie 
of  the  contract  had  been  the  subject  of  sa 
bargain. 

I«annot  doubt  that»  in  respect  of  this  saployas 
of  the  defendant  by  the  local  authority,  he  hsi  iscom 
a  further  penalty.  The  cases  of  Bargeee  v.  GiaHt,  Td 
V.  Robinson,  14  a  B.  D.  739,  33  W.  B.  Dig.  117,  as 
Meilias  v.  SMrky  LqmU  Board  seem  to  me  deoiiin  s 
the  question. 

It  was  contended  by  tbe  counsel  for  the  pliinttff 
in  reepect  of  the  sewage  wc«rks,  the  defendant  Mis 
cnrred  not  one  but  seven  different  penalttei^sitf  to  iMi 
end  it  was  pointed  out  that  two  different  yw»<y 
were  payable  under  the  resolution  appMg  ^ 
defendant  as  engineer,  and  that  there  1^  ^  *" 


paid  to  the  defendant  for  taking 
I  am  of  opinion  that  the  evidence  showed  there  vsiis 
contract  only  with  the  defendant  in  respsct  e(  • 
sewage  works,  and  that  the  corporation  istesM  m 
he  should  have  for  his  servicea  as  engioeer  thi  |il 
centages  mentioned  in .  the  resolution,  and  aliQ  tM 
provided  for  by  the  contracts. 

I  regret  the  conclusion  to  which  I  havd  In*' 
polled  to  come  to,  and  I  think  it  right  to  add  ttt| 


r  .»u  respect  to  the  main  drainage ,  -     .  .^ 

a  moderate  recompense  for  very  valuable  ^''>*»  ■J*^ 
no  reason  to  doubt  that  he  had  served  ths  OorpM* 
of  Ramsgate  with  equal  Integrity  and  abiHty.  ^ 
defendant  would  seem  to  be  the  victim  of  the  I 
which  in  his  case  operates  harshly.  The  no<fy  _ 
bringing  this  action  were  not  disdossd  at  the  tcia,  i 
I  am  not  conceraed  In  making  them  the  sat^^ct  of 
qnlry  or  comment. 

Judgmeni  accordingly* 

Solicitors  for  the  plaintiiE;  Kinge/ord, 
Co.,  for  BiUi,  Margate. 

Solicitors  for  the  defendant,   Meredith,  M^ 
MiUe,  for  Hubbard,  Ramsgate. 


a.  B.  Div.  (A.  L.  8mith»  J.)  »•▼•  ^ 

C&AMFTOK  V.   BiDLET    &  Co.    («•) 

r -irWff af*m— (7of<s— Ifer c»n«f«  re/eren»    SeMUt 
Hon  of  arbitratore  and  umpin — Imfiied 

Where  parUee  in  a  fnereantOe  dispute  ^f^J^^ 
matters  in  difference  to  arbitration,  an  imfUedcm 
is  thereby  created  to  pay  the  arbitrators  and  MAf^^ 
aeted  in  the  r^ereuoe  reasondUe  remuneraiSei^  fif  > 
serviess. 

Yiraoy  «•  Wame,  4  E$p,  47,  and 
Oathe,  1  DowL  4S,distinguUhed. 

(a.)  Reported  by  Oaott  Cbatkav,  B»q.,  BaiiW*  ^^^^ 
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Hbh  Gouxt. 


Orakptok  v.  Hidlit  ft  Oo. 


BlOH  COUBT. 


Thiiiw  ao  aetion  tried  before  A.  L.  Smitb,  J.»  wiCb-  I 

!Die  adjonwu  brought  to  reooTor  £388  m  fees  iwy- 
4k  to  oeitajn  arbitrators  and  an  nmpiie  for  their 
MniM  in  s  raeroantile  reference. 

Ibe  laets  and  arguments  appear  in  the  judgment. 

Pat-Lewiiy  Q.C.y  and  F.  Baddife,  for  the  plalntffls, 
'Ctoploii  and  Holt. 

■r    ^Aflflift  Q.(7.,  and  DantkifferU,  for  the  defendants, 

IhtAipefiz  appeared  for  the  defendant  Hc^aj. 

ThiMeBdaat  Mackay,  who  was  trustee  In  bankrupti^ 

el  F.  C  Whihf ,  did  not  appear. 

A.  L  SxETH,  J. — ^This  is  an  action  brought  by  an 
iiodftn  arbitrator  to  reoofer  the  sum  of  £388, 
nopire's  and  arbitrator's  fees  payable,  as  it  is 
^to  Uiem  by  the  defendants. 
niiMti  of  the  case  are  as  follows : — 
llpUsntare  dated  July  2,  1878,  Frederick  Charles 
W!ritr>  vhose  trustee  in  bankruptcy  is  one  of    the 
diioidante,  granted  the  sole  and  ezclusiTe  lioenoe  to 
IJbe  ddandants,  Bidley  &  Co.,  to  use  his  invention  for 
kmftOKaieak  m  rails  for  steam  tramways,  subject  to  the 
tnaa  and  provisions  in  the  indenture  contained.    In 
sad  fdoi  to  the  year   1882  disputes  arose    between 
^Habj  lad  Mley  &  Go.  touching  and  concerning  the 
fiBOMBognnlai  and  the  user  thereof,  whereupon,  on 
^  10,  mi,  it  was  agreed  between  Winby  and  Bidley 
ft  Or.  tbit  task  disputes  should  be  referred  to  the 
and  oi  WiUiam    L.  Holt   and   Tbomss    Fothergill 
Ubj,  eiril  engineers,  or,  in  case  of  disagreement,  to 
fldr  naijurf.    By  this  aubmission  to  arbitration  it  was 
i  Ao  ifioed  "Thnt  the  arbitrators  or  their  umpire,  as 
|-4k  aaie  might  be,  might  by  their  or  his  award  order 
L-Mdstemune  what  should  be  done  by  either  paxfy,  and 
lilt  Oe  costs  of  the  reference  and  award  should  be  in 
1.^  jSnetion  of  the  arbitrators  or  their  umpire,  who 
I  -i^award  by  whom,  to  whom,  and  in  what  manner 
;fiMMBhould  be  paid." 
Vblr7  appointed  Holt  as  his  arbitrator  and  Bidley  d; 
ippointed  McNay   as   theks,  and    each  undertook 
nspecti?e  appointments.    The  arbitrators  there- 
agreed  to  appoint  as  umpire  the  plaintiff,  Mr. 
<•  1»  Grampton,  the  well-known  engineer  of  4,  Vic- 
liMtreet,  Westminster,  which  appointment  was  made 
^accepted  in  the  following  letters  :— 

•'October  17,  1882. 

"Bear  Siry-^Mr.  McNay  informs  us  that  he  and  Mr. 

btt  liATe  agreed  to  appoint   you  as  umpire,  and  he 

Aed  us  to  inquire  whether  you   will    undertake   the 

and,  if   so,  to  forward  you  the  agreement  of 


Will  you  kindly  let  us  Imow  whether  you  will  be 
M  eoongh  to  accept  the  appointment  P 
"Yours  truly, 

**  B.  P.  A  H.  Fhillipsoii  d;  Ooopbr." 
fteie  gentlemen  were  solicitors  for  Messrs.  Bidley  d; 

^  4,  Yictoria-street,  Westminster, 
I  <<  October  18,  1888. 

L/'I>aar  6irfl» — ^In  reply  to  yours  of  the  17th,  request- 
K  to  know  whether  I  wiU  act  as  umpire  in  the  case 
hi  Heaara.  Bidl^  &  Go.  and  Mr.  Winby,  I  beg  to  aay 
pkl  ahall  be  happy  to  do  so. 
f  "  Tours  faithfully, 

I  "  W.  B.  CBAMPTOir." 

I  Ihe  first  meeting  upon  the  reference  took  place  before 
fta  two  arbitratora  sitting  without  an  umpire^  and  at  a 
Siting  held  on  April  7,  1883,  a  question  aroae  as  to 
^  eosts  of  the  arbitration,  and  after  a  discussion,  which 
^K^an  from  the  shorthand  notes  before  me,  an  agree- 
ment m  writing  was  come  to  between  the  parties  to  the 


1  itigation  through  their  respeetiTO  representatifes, 
bearhig  date  April  7,  1883.  That  agreement  was  as 
follows  :*-'' In  the  matter  oif  an  arbitration  between 
Frederick  Charles  Winby  and  Bidley  &  Co.,  it  is  agwed 
between  the  parties  that  the  arbitrators  (Messrs.  Holt  d; 
McNay)  may,  if  they  think  fit,  intimate  their  decision, 
each  party  agreeing  to  be  bound  thereby  preTioucOy  to 
the  making  of  the  final  and  formal  award,  and  the 
pasties  undertake  that  auch  of  them  as  may  be  directed 
by  .the  arbitrators  shall  pay  such  coats  and  charges  of 
the  arbitrators  as  they  may  direct."  Oontemporaneoiialy 
with  this  agreement,  and  indorsed  thereon,  it  was  also 
agreed  between  the  parties  **  that,  in  the  evrnt  of  the 
arbitrators  disagreeingi  the  matter  should  be  referred  to 
the  umpire,  W.  B.  (>ampton,  by  the  arbitratorfi,  and 
that  the  umpire  should  with  them  proceed  to  couaider 
the  matter,  and  should  make  his  award  without  the  pre- 
sence of  counael,  soUdtor,  or  witnesses,  except  that  he 
might  require  the  presence  of  either  or  both  of  tlie 
parties."  On  October  18,  1883,  Mr.  Holt  and  Mr. 
McNay  formally,  by  letter,  appointed  Mr.  Orampton  as 
umpire,  and  therein  expressed  their  desire  that  he  wonld 
be  good  enough  to  take  care  that  their  fees,  past  and 
future,  be  paid  to  him  on  their  behalf. 

Before  Mr.  Orampton  moved  in  the  matter  the  two 
contemporaneous  agreements  of  April  7,  1883,  and  the 
submission  to  reference  of  July  10, 1888,  were  forwarded 
to  him,  and  after  the  receipt  of  these  documents  on 
December  80, 1883,  he  first  sat  as  umpire. 

Mr.  Grampton  and  the  two  arbitrators  sat  from  timetto 
time  to  consider  the  matters  referred  to  them,  and  diffi- 
culties arose  which  do  not  appear  to  me  material. 
Ultimately,  however,  on  July  3,  1885,  Mr.  Orampton 
made  his  award,  and  thereby,  aoMUg  other  tbii^s, 
awarded  that  Winby  and  Bidley  d;  Oo.  should  each 
bear  his,  or  their  own  costs  of  reference,  and  pay  half 
costs  of  the  award,  and  that  if  either  party  should,  in  the 
first  instance,  pay  the  whole  or  more  than  half  the  costs 
of  the  award,  the  other  party  should  repay  him  or  them 
so  much  of  the  amount  as  should  exoeed  the  half  of  the 
costs.  The  amount  sued  for— ria.  £388— is  made  up  as 
follows ; — 

£  s.  d. 
Holt's  fees  as  arbitrator  «  94  10  0 
MoNay*s  fees  as  arbitrator  94  10  0 
Orampton*s  fees  as  umpire  1  63 
Out  of  pocket  expenses      J    76 


0  0\ 
0  0/ 


or  £139 


making  in  all  the  388    0  0  sued  for. 

It  has  been  agreed  that  tills  amount  is  to  be  subject 
to  taxation. 

The  question  is  whether  the  whole  or  part,  and,  if  so, 
what  part,  of  these  fees  can  be  recovered  in  the  present 
action,  and,  if  so,  from  whom  P 

On  the  parb  of  the  plaintifC  it  was,  in  the  first  place, 
contended  that  by  the  appointment  of  Mr.  Holt  as 
arbitrator  and  Mr.  Orampton  as  umpire  under  the  cir- 
cumstances above  narrated,  and  apart  from  any  special 
bargain,  those  gentiemen  became  entitled  at  law  to 
recover  their  fees  from  the  parties  litigating,  or  la  other 
words  that  there  existed  an  implied  joint  undertaking 
by  the  parties  litigating  to  pay  the  plaintiffs  their  fees, 
being  reasonable  remuneration  for  the  services  re- 
spectively rendered  by  themi  In  the  second  place,  the 
plaintiffs  contended  that,  even  if  this  were  not  so,  there 
was  an  express  bargain  in  the  present  case>  and  that 
upon  the  express  bargain  the  action  was  maintainable. 

Both  these  propositions  were  denied  by  the  defend- 
ants. It  was  said  that  by  the  law  of  England,  apart 
from  express  bargain,  an  arbitrator  or  umpire  could 
maintain  no  action  for  remuneration  for  hia  services,  for 
that  there  existed  no  implied  promise  by  the  parties 
appointing  to  pay,  and  that  the  only  remedy  the  arbi- 
trator or  umpire  had  was  a  lien  upon  the  award  or 
possibly  by  attachment.    They  also  insisted  that  there 
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High  Coubt. 


Oramftoit  v.  Bidlbt  &  Oo. 


HiQHOoni 


was  no  ezpTess  bargain  or  e?idenoe  of  an  expreta 
promise  by  the  defendants  to  pay  the  platntlfla  their 
fees  in  the  present  case. 

If  I  were  not  fettered  by  authority,  and  were  asked 
the  simple  question  whether,  upon  a  purely  mercantile 
and  business  arbitration  as  this  was»  where  men  in  the 
positions  in  which  the  arbitrator  and  umpire  in  this  case 
were  were  appointed,  there  was  or  was  not  an  Implied 
promise  by  the  parties  appointing  jointly  to  pay  them 
reasonable  remuneration  for  their  ser?ioes,  I  should  not 
hare  hesitated  to  answer  the  queotiott  in  the  aflQrmatiTO. 
This  is  not  the  case  of  a  dispota  among  friends  upon 
social  or  such  like  matters,  asking  mutual  friends  to 
settle  the  dispute  between  thom,  in  which  case  I  sboald 
agree  that  there  was  no  implied  undert iking  to  pay  for 
the  aerrices  to  be  rendered.  Kor  is  it  a  case  of  counsel 
being  retained  to  adjudicate.  It  is  a  purely  business 
transaction  of  common  daily  occurrence,  and  which 
during  the  last  half-century  has  become  more  and  more 
in  practice  as  a  well-known  way  of  settling  mercantile 
and  buBineas  dispates  without  haring  reconne  to  the 
courts  of  law ;  in  all  which  cases,  and  I  ha?e  ne?er  in 
my  experience  known  one  to  the  contrary,  except  there 
may  ha?e  been  an  express  bargain  on  the  subject,  the 
arbitrators  and  umpire  have  universally  looked  for,  and 
been  paid,  remuneration  for  their  services  rendered.  In 
fact,  such  arbitrators  and  umpires,  as  is  well  known, 
make  the  adjudicating  upon  such  claims  part  of  their 
daily  and  ordinary  avocation,  and  in  such  oases,  apart 
from  authority,  I  should  have  held  that  there  was  the 
implied  promise  to  pay  insisted  upon  by  the  plaintiffs. 
It  is  said,  however,  that  the  cases  have  decided  otherwise, 
and  I  am  bound  thereby. 

In  the  year  1801,  in  the  esse  of  Virany  ▼.  Wame,  4 
Esp.  47,  Lord  Kenyon  certainly  ruled  at  Niai  Priu$ 
that  the  appointment  of  an  arbitrator  to  settle  a  dispute 
which  had  arisen  between  partners  was  not  of  such  a 
nature  as  to  raise  a  demand  for  payment,  and  that  the 
plaintiff  could  recorer  nothing  unless  he  could  prove  an 
express  promise.  In  1818,  in  Swin/ord  ▼•  Byrne^ 
Qoit^B  N.  P.  5,  Dallas,  O.J.,  would  certainly  seem  to  have 
thought  that  an  arbitrator  could  demand  what  he 
called  compensation  for  his  trouble,  but  he  said  he 
would  reserve  the  point 

In  the  year  1831,  in  Barroughei  v.  OlarTctt  1  Dowl. 
48,  Taunton,  J.,  remembering  the  case  before  Lord 
Kenyon  of,  I  take  it,  Virany  ▼.  Warne^  held  upon  that 
authority  that  an  arbitrator  conld  not  sue  for  his  fees, 
**  the  oflQoe,  as  ruled  by  Lord  Kenyon,  being  altogether 
honorary  "  as  he  said. 

In  1842  came  the  case  of  JIogginiandoih«r$i,  Gordon^Z 
Q.  B.  466*  In  this  case  an  argument  took  place  upon 
special  demurrer  as  to  whether  the  declaration  was 
suflScient,  it  being  an  action  by  an  umpire  and  two 
arbitrators  to  recover  their  fees  from  the  parties  litigant 
The  court  decided  in  the  case  that  an  express  promise 
would  be  intended  from  the  averments  stated  in  the 
declaration,  and  so  gave  judgment  for  the  plaintlfte  upon 
special  demurrer.  It  was  insisted  by  the  defendants 
that  there  was  a  direct  decision  of  the  court  of  Queen*8 
Bench  that  without  an  express  promise  no  action  conld 
be  maintained.  It  shouldy  however,  be  noticed  in  this 
case  that  Patterson,  J.,  referred  to  the  decision  of 
Dallas,  O.J.,  in  8winfcrd  v.  ByrM  certainly  without 
disapproval.  Whether  this  is  an  authority  binding  upon 
me  that  in  an  arbitration  such  as  the  present  no  promise 
is  to  be  implied  to  pay  the  arbitrators  and  umpire,  I  do 
not  stop  to  discuss  for  reasons  hereinafter  appearing.  I 
wish,  however,  to  point  out  that  the  last  decision  is 
nearly  half  a  century  ago,  when  arbitrations,  such  as  we 
are  now  considering,  were  not  in  vogue,  and  had  not 
become  of  every.day  practice,  as  in  the  last  quarter  of  a 
century  they  have. 

In  1851,  however,  Parke,  B.,  In  In  re  Ooomht,  4  Ex.,  p. 
841  (and  this  is  the  latest  case  upon  the  subject  to  which 


I  have  been  referred),  appears  to  have  thonght  tint 
arbitrator  might  possibly  sue  for  his  fees  withoatn 
press  contract,  for  that  learned  judge  there  nil* 
doubt  he  has  a  lien  upon  the  award  for  hit  lerrie^ 
perhaps  he  might  maintain  an  action  for  worit  i 
labour."  The  learned  judge  is  not  likelr  to  1 
overlooked  what  was  actually  decided  in  Hoggin 
Gordon, 

I  shonld  notice  that  the  law  of  Amsrios  iithit 
fees  can  be  sued  for :  see  Parsons  on  Ckmtrtets,  5th  i 
vol.  3,  p.  65.  In  my  opinion  if  the  paht  now  is 
ever  comes  to  be  decided  by  a  court  of  review,  if  tl 
necessary,  it  will  be  held,  and  I  believe  the  law  i 
that  upon  an  arbitration  such  as  we  are  now  d«l 
with  there  is  an  impllbd  promise  by  the  partiei  appi 
ing  the  arbitrators  and  umpire  Jointly  to  psytlnal 
their  services.  In  liiy  judgment,  in  the  ciaei  tk 
referred  to,  courts  were  not  dealing  with  the  dw 
arbitrators  and  umpires  to  which  the  qin  ii  I 
applies. 

But  the  plaintiffs  did  not  rest  their  osnipoBa 
plied  undertaking  to  pay,  but  insisted  thitiiitUiM 
there  was  evidence  from  which  I  should  iDAruafM 
promise  to  pay,  and  in  my  judgment  the fUi^bM 
right  in  their  contention,  and  if  this  be  attiopM 
promise  would  obriously  override  any  infM  fMA* 
that  might  otherwise  exist  It  seems  to  nsftifc^ 
upon  AprU  7,  1888,  the  arbitratorj  railed  tin  pM  i 
to  their  fees,  the  parties  then  and  there  BPtotwkiW 
only  to  pay  them,  the  arbitrators,  bat  sho  the  np 
to  be  appointed,  their  and  his  fees  as  A^^JV* 
award  to  be  made.  By  the  contract  of  niboiinil 
arbitration  of  July  10,  1882,  the  parties  t9  \^^ 
agreed  inter  $e  that  the  costs  of  refereoeenl 
should  be  in  the  discretion  of  the  arbltrafeon  oc  i 
as  the  case  might  be,  and  as  was  pointed  oat^^ 
B.,  in  Bates  v.  Toumley,  2  Ex.,  at  p.  165,  althiMP  ■ 
submiseion  is  not  a  contract  between  the  arbttaMfll 
umpire  on  the  one  part,  and  the  parties  litigili<*j 
other,  yet  "  the  contract  of  the  two  parties  ii  «w* 
by  their  own  admission  that  the  arbitraton  K* 
be  paid  for  their  trouble,  and  might  be  nirf  Jf  • 
purpose,  if  the  arbitrators  had  to  sae  the  ptftai 
their  serrices."  ^ 

Tbi9,  coupled  with  the  agreements  of  AprilT^ 
made  directly  with  the  arbitrators,  both  comas*' 
as  they  were  to  Mr.  Orampton  before  he  asted,  h 
judgment  is  ample  evidence  of  an  expreei  prowl 
pay  as  contended  for  by  the  plaintifls,  and  I  socor'^ 
find  such  contract  to  have  been  made. 

Bat  then  arises  the  question,  express  pwaim    

what  and  by  whom  f  Why,  as  stated  in  the  sgn^ 
of  April,  7,  1883,  as  I  read  them,  an  expreM  pn 
by  the  parties  litigant  to  pay  in  such  manner  tf  ^^ 
directed  by  the  award.  The  award  determised 
each  party  was  to  pay  his  own  costs  of  referos» 
half  costs  of  award.  This  means  each  party  hti  to 
his  own  costs  of  counsel,  solicitor,  witnswe*,  •> 
forth— viz.,  the  cost  of  his  conduct  of  hl8caifr-«« 
party  has  to  pay  half  costs  of  what  I  wlU  oaU  the< 
— *.«.,  of  t^mpire,  arbitrators,  and  award— and  so  i 
In  my  judgment  the  true  reading  of  the  award  bj  « 
the  parties  to  the  litigation  have  bound  themttt* 
that  each  party  was  to  pay  half  costs  of  award,  as  ^ 
defined,  and  !f  either  paid  more  he  was  to  be  satiw 
get  the  excess  so  paid  from  the  other  P*'^' 
either  party  had  paid  his  half  costs  of  award, »« 
my  judgment,  his  liability  ceased,  and  over  and  i 
such  half  neither  umpire  nor  arbitrator  had  saT 
against  either  litigant  upon  the  contract  Thb^ 
jadgment,  is  the  effect  of  the  spedal  bsrgiiar 
the  parties  to  the  litigation  between  themselfes. 

Mr.  Orampton  is,  therefore,  entitled  to  w^J** 
the  defendants,  Messrs.  Ridley  ft  Oo.,  upon  tiioiV 
contract,    half    hii    coste— vli.,    half    of    »l*''^ 
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M9  lOfl.9  and  no  more.  He  Ib  alfo  entitled  to  a  declara- 
tion that  he  is  entitled  to  .prove  against  the  estate  of 
Wlnl^t  for  the  other  half  of  his  oharge— ria.,  £69  lOs.— 
labject  to  any  objection  which  may  hereafter  be  made 
to  sndi  proof  by  the  trastee.  Messrs.  Bidley  k  Oo.  have, 
in  my  Jndgment»  in  good  faith  paid  their  half  of  the 
ooata  to  M&ay,  and  are  not  liable  to  pay  any  more. 

Holt  is  entitled  to  prove  against  the  estate  of  Winby 
for  his  ooBts — ^riz.,  £94  10s.,  and  has  no  olaim  against 
Messrs.  Bidley  ft  Oo. 

As  to  McKay,  why  he  e?er  was  made  a  defendant  has 
not  been  Batisf  aotorily  explained  to  me.  I  quite  understand 
wby  he  was  made  a  plaintiff,  but  when  he  wished  to 
take  no  part  in  the  litigation,  or  to  daim  at  all,  why  he 
should  have  been  made  a  defendant  I  do  not  under- 
stand. Anyhow  he  was,  bat  no  relief  was  olaimed 
■gnlnsthim  in  the  statement  of  daim.  He,  however, 
iMod  not  have  appeared  at  the  trial  at  all. 

I  give  judgment  for  the  plsintifl  Crampton  for 
£69  10s.  against  Bidley  &  Co.  with  costs,  together  with 
A  declaration  of  right  of  proof  for  £69  10«.  with  costs 
against  Winby's  estate.  I  declare  the  plaintiff  Holt  is 
entitled  to  prove,  subject  to  alKJast  exceptions,  for  the 
amount  of  £94  lOe.  with  costs  against  the  estate  of 
Winby.  I  dismiss  McNay  f  lom  the  suit  without  oosts 
on  either  side.  If  either  party  desire  these  lees  to  be 
taxed  they  may  do  so. 

Judgment  for  the  plainiiff*  aoecrdimgli^. 

Bottolton  for  the  plaintiffs,  Baddiffei,  Oaior^  A 
IfarMfMOii. 

SoUdton  for  the  defendants  Bidley  ft  Oo.,  CroMmafiy 
Oroaman,  A  iVtcAord,  for  PhUipion,  Ooopert  A  Good- 
gtr^  Kewoastle-on-Tyne. 

SoUdtors  for  the  defendant  McNay,  TViAotirdins  A 


Q.  B.  Div.  (Stephen  and  Oharles,  JJ.)  Nov.  8. 

DsuTSCHE  SpBurcwroFF   AcnsK   Qesellschift 
V.  Bbiscoe.  (a.) 

ArhUrtdUm — .Ssvoeafton  of  8vhmiB$ian'^Gerural  agree- 
ment  to  refer — ParUeular  arbitraiore — Common  Law 
Ftoeedwre  Ad,  1854,  s.  11. 

An  arhiiraUon  clause  provided  that  any  dieputei 
whU^  ihotdd  artie  hetween  tJie  parties  should  be  re/erred 
to  two  arbitrators  [naming  them),  A  dispute  having 
ariien^  t?ie  defendant  desired  to  proceed  to  arbitration  ; 
the  plaintiffs  nevertheless  commenced  an  action  (igainst 
the  defendant,  and  revoked  their  submission. 

Bid,  thai  the  defendant  %oae  net  entitled  to  have  the 
adion  itayed  under  section  11  of  the  Common  Law 
Procedure  Act,  1854,  because,  the  submission  having 
"been  revoked,  there  vhu  no  subsisting  agreement  to  refer 
capable  of  being  carried  into  effect, 

Apped  from  Pollock,  B.,  at  chambers. 

The  plaintiffs  (a  German  Arm}  employed  the  defendant 
aa  their  agent  in  this  country,  under  an  agreement  in 
witting.  They  ddmed  certain  monejs  from  the  de- 
fendant under  this  agreement.  The  defendant  gave 
notioe  to  the  pldntifCs  that  he  should  proceed  to  arbi- 
titttion  under  dause  14  of  the  agreement.  The  pldntiffs 
nevertheless  issued  their  writ  in  this  action.  The  de- 
fendant liaving  taken  out  a  summons  to  stay  proceedings 
nndei  section  11  of  the  Oommon  Law  Procedure  Act, 
1854,  the  pldntiffs  revoked  the  submission  to  the  arbi- 
trators who  were  named  la  the  agreement. 

The  14th  clause  of  the  agreement  was:— ''If   any 

(a.)  Beported  by  Sir  SnaBsroN  Baxbr,  Barrister-at-Law.  I 


dispute,  question,  difference,  or  controversy  shall  ariae- 
between  the  parties  hereto,  or  their  respective  successors, 
executors,  or  administrator*,  touching  this  agreement^ 
or  any  dause,  matter,  or  thing  herein  oontdned,  or  the 
oonstruotion  hereof,  or  anything  to  be  done  under  any 
of  the  dauses  herein  contained,  or  any  matter  in  any 
way  connected  with  this  agteement»  or  the  operation 
thereof,  or  the  agreement  herein  oontdned,  or  the 
respective  rights,  duties,  or  liabilities  of  either  party  in 
connection  with  the  premises,  then  and  in  every  such 
esse  the  matter  in  difference  shall  be  referred  to  the  sdd 
8.  B.  Smith  and  A.  F.  Warr,  or  their  umpire,  pursuant 
to,  and  so  as  with  regard  to,  the  mode  and  consequence 
of  the  reference,  and  in  all  other  respeots  to  conform  to 
the  provisions  in  that  behdf  contained  in  the  Oommon 
Law  Procedure  Act,  1854,  or  any  then  subsisting^ 
statutory  modi&eatioa  thereof,  and  such  arbitrators  or 
their  umpire  shall  have  power  to  award  and  determine 
how  and  by  whom  the  oosts  of  the  reference  are  to  be- 
pdd." 

A.  J.  Ashton,  for  the  defendant.— This  is  a  generd 
agreement  to  refer,  and  it  cannot  be  revoked :  Piercy  v* 
Young,  S8  W.  B.  845,  14  Oh.  D.  300.  The  fact  that 
two  particular  arbitrators  are  named  in  the  agreement 
makes  no  difference.  The  plaintiffs  doubtless  may  revoke 
the  snbmlMion  to  the  piurtionlar  arbitrators  s  but  the 
generd  agreement  to  refer  remains  untouched,  and 
cannot  be  revoked  by  virtue  of  section  11  of  the  Oommon 
Law  Procedure  Act,  1854» 

He  dted  Pitrhes  v.  SmUh^  15  Q.  B.  897 ;  Frasar  t. 
Ehrentperger,  18  Q.  B.  D.  810 ;  and  RandeU  w.  Thomp* 
son,  84  W.  B.  665, 1  Q.  B.  D.  748. 

Bremner,  for  the  plaintiffs.— When  arUtrators  are 
named,  as  in  this  agreement,  the  agreement  ceases  to  be 
a  generd  agreemept  to  refer,  and,  therefore,  it  can  be 
revoked.  In  re  Bouse  and  Meier,  19  W.  B.  438,  6  0.  P. 
218,  Piercy  v.  Young,  and  J^oser  v.  Shrensperger  do 
not  apply  here,  because  in  those  cases  no  arbitrator  was 
named.  Here  there  is  no  **  agreement  capable  of  being 
carried  into  effect  *'  within  the  Judgment  of  Mellisb,  L.  J., 
in  Bandell  v.  Thompson,  and  as  laid  down  in  Mills  v. 
Bailey,  11  W.  B.  598,  8  H.  ft  0.  36.  Therefore,  section 
11  of  the  Common  Law  Procedure  Act,  1854,  does  not 
apply. 


A,  J,  Ashton  replied. 

SrsPHBir,  J. — ^I  am  of  opinion  that  some  passages  of 
the  Judgments  in  Eandell  v.  Thompson  indicate  the 
right  principles  upon  which  we  ought  to  decide  this  case. 
The  Court  of  Appeal  there  held  that,  in  order  to  make 
the  provisions  of  section  11  of  the  Common  Law  Proce- 
dure Act,  1854,  apply,  there  muit  be  a  subsisting 
agreement  to  refer  capable  of  being  enforced.  It  is 
true  that  the  agreement  to  refer  in  this  case  is  certainly 
generd  from  one  point  of  view,  but  it  Is  not  generd 
with  respect  to  the  appointment  of  arbitrators.  If 
nothing  further  had  happened  there  wss  a  submission  of 
the  dispute  to  the  two  particular  arbitrators  named  in 
the  agreement.  Now  that  eubmisdon  could  be,  and  haa 
been,  revoked.  It  has  been  argued  with  much  ingenuity 
on  behalf  of  the  defendant  that  he  could  then  fallback 
upon  the  agreement,  as  being  a  generd  subsisting  agree- 
ment to  refer  independently  of  the  named  arbitrators, 
and  that  this  general  agreement  could  not  be  revoked  by 
the  plaintiffs.  This  does  not  seem  to  be  a  very  reason- 
able view.  I  thick  the  true  answer  is  that  there  is 
a  generd  subsisting  agreement  to  refer  all  matters  in 
difference,  and  that  the  differences,  when  and  as  they 
arise,  are  to  be  referred  to  the  named  arbitrston.  But 
the  submission  to  those  arbitrators  beiug  revocable,  and 
having  been  revoked  with  respect  to  this  particular  dis- 
pute, there  is  no  subsisting  sgreement  to  refer  capable 
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of  being  enforced.  I  do  not  say  that  a  reference  may 
not  be  enforced  under  the  orude  agreement  (the  eabmlB- 
alon  now  havhig  been  revoked)  with  respect  to  future 
disputes,  but  my  decision  is  only  with  respect  to  the 
particular  dispute  before  us. 

Okablbs,  J*,  concuned. 

Hioliion  dUmisaed, 

Solidtors  for  the  plaintiiE«»  A$kurti^  Marrii.  A  Co. 

Solicitors  for  the  defendants,  F*  Venn  A  Oo. 


IN  BABXRUPTCT. 


Deo.  6. 


-Q.B.  DIy.  (Oayaandl 
A.  L.  Smith,  JJ.)    J 

Ex  parte  Baicbs. 
In  re  Baser,  (aj) 

JBankruptey'—Petition  hy  crediior — Purchtas  of  debt — 
Matitfe^Bankrupioy  Act,  1883  (46  ife47  Vid.  e.  62), 
ss.  4,  6. 

It  ie  not  an  ahuae  of  iJie  proeeee  of  the  Bankruptcy 
Court  for  one  creditor,  whoee  debt  may  he  {neufftdent  to 
found  bankruptcy  proeeedingSf  to  purchase  the  debt  of 
another  creditor  in  order  to  found  eueh  prooeedinge  bonft 
tde  for  the  purpose  of  preserving  the  estate  of  the  debtor 
and  of  having  it  administered  acoording  to  the  bank~ 
ruptey  laws. 

Appeal  from  an  order  of  the  registrar  of  the  Barn- 
staple County  Court  making  a  receiving  order. 

The  debtor,  Baker,  was  a  member,  and  also  acted  as 
assistant  secretary,  of  a  death  club,  his  duties  being  to 
receive  sums  collected  from  the  members  and  to  keep  the 
accounts,  and  also  to  pay  daims  which  had  accrued  due 
to  persons  interested  under  the  rules  of  the  dub. 

In  December,  1886,  the  yearly  account  was  carried  In 
by  the  debtor,  which  showed  the  payment  of  several 
claims,  but  on  the  receipts  being  asked  for  it  was  dis- 
covered that  in  six  cases  appearing  on  the  account  pay- 
ment bad  not  been  made.  The  debtor  ultimately  took 
this  liability  upon  himself,  and  on  the  29th  of  March, 
1887,  he  gave  to  two  out  of  the  six  persons,  named 
respectively  Hunt  and  Marsh,  the  sum  of  £50  and  a 
promissory  note  for  £45  each. 

In  June,  1887,  at  a  meeting  of  the  committee  of  the 
<)lub,  a  deficiency  was  discovered  in  the  cash  box  to 
the  extent  of  £119,  for  which;  the  debtor  also  assumed 
.the  responsibility,  and  promised  that  matters  should  be 
put  straight  within  a  month. 

The  debtor  did  not  attend  a  meeting  held  on 
the  5th  of  July,  1887,  when  the  discovery  was  made 
that  a  further  sum  of  £119  was  deficient,  which,  how- 
ever, he  subsequently  promised  to  make  good,  but  on 
the  same  day  he  left  his  home  and  went,  as  he  alleged, 
toCardi£e. 

On  the  12th  of  July,  1887,  with  the  sanction  of  a 
resolution  ot  the  club  committee.  Hunt  purchased  from 
Marsh  his  bill  of  £45  for  the  sum  of  £15,  and  on  the 
15th  of  July  Hunt  presented  a  petitiou  against  the 
debtor,  the  act  of  bankruptcy  alleged  being  that  he  de- 
parted from  his  dwelllDg-house  with  intent  to  defeat  or 
delay  his  creditors  within  section  4,  sub-section  1  {d), 
of  the  Bankruptcy  Act,  1883. 

On  the  16th  of  July  an  interim  receiver  was  appointed 
and  a  warrant  obtained  for  the  debtor's  arrest,  upon 
which  he  was  taken  at  Barnstaple  on  the  21st  o£  July, 
but  subsequently  discharged.    Upon  the  hearing  of  the 

(<}.)   Beported  by  0.   F.  MoaasLL,  Esq.,  Barrister-at- 
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petition,  however,  a  receiving  order  was  made  by 
county  oourt  registrar,  and  from  that  order  the  debtar 
now  appealed,  it  bdng  contended  on  his  behalf — ^1^ 
that  no  act  of  bankruptcy  had  been  committed,  and  (Sj 
that  the  petition  was  an  abuse  of  the  process  of  tba 
court. 

The  caae  raised  ths  qnestion  whether  the  purchaae  Jfy 
one  creditor,  whose  debt  is  lasnffident  to  found  banlE- 
raptoy  proceedfaigs,  of  the  debt  of  another  for  the  pur- 
pose of  founding  such  proceedings  is  an  abuse  of  €h« 
process  of  the  Bankruptcy  Oourt 

E.  Cooper  Wmu,  Q.C.,and  SerbertBeed^fot^ed^tAm, 
— There  was  no  act  of  bankruptcy  committed.  Moreover, 
the  debt  was  bought  up  after  the  alleged  act  of  bul»- 
niptoy  for  the  purpose  of  making  the  debtor  a  bankrupt 
in  order  to  punish  him  in  relation  to  the  club  tranflus- 
tions.  There  was  no  liability  on  the  debtor  for  this 
money ;  and,  further,  if  a  person  bays  a  debt  with  the 
object  that  he  may  make  a  man  a  bankrupt  the  coort 
will  not  uphold  it  Two  persons  may  petition ;  bat  if 
one  will  not  Join,  the  other  may  not  buy  the  debt  In 
order  to  enable  himself  to  petition.  The  purchase  of  • 
debt  for  the  purpose  of  foanding  bankruptcy  prooeed- 
ings  will  not  be  allowed. 

They  referred  to  £x  parte  Orijfin,  In  re  Adanu^  28 
W.  R.  208,  12  Ob.  D.  480;  Ex  parte  Htarper,  In  we  - 
Pooley,  30    W.    R.    650,  20  Gh.   I>.   685;  Eas  parte 
GraUon,  2  M.  D.  &  De.  G.  401. 

Thome,  for  the  petitioning  creditor,  was  natoaltod 
upon. 

Civx,  J.,  after  reviewing  the  evidence,  said :  I  am  ot 
opinion,  therefore,  that  the  debtor  did  depart  fhma  bis 
house  with  intent  to  defeat  or  delay  his  oreditora.  Then, 
as  to  the  second  point,  the  debtor  had  disappeacad  no 
one  knew  where,  and  thereupon  it  was  deairad  to  take 
steps  to  obtain  repayment  of  these  moneys.  Hunt,  who 
was  a  creditor  for  £45,  desired  to  take  proceedings  in 
bankruptcy,  but  his  debt  was  not  suflSoient,  and  he 
went  to  Marsh  and  bought  Marsh's  debt  for  £15.  It  is 
said  that  that  is  an  abuse  of  the  prooess  of  the  eourt, 
and  we  have  been  referred  to  three  oases.  Now  it  ws» 
first  said  that  to  bay  a  debt  under  any  circumstances  f  n 
order  to  found  a  bankruptcy  petition  on  it  is  an  abuse  of 
the  process  of  the  oourt.  There  appears  to  be  no  caae» 
however,  where  that  is  laid  down — where  the  more 
buying  of  a  debt  iu  order  to  found  a  petition 
is  an  abuse.  What  was  said  in  the  case  of  Ex  parte 
Qriffin,  In  re  Adamt,  was  that  when  the  oourt  dees 
that  a  bankruptcy  petition  is  presented,  not  with  the 
bond  fide  view  of  obtaining  an  adjudication,  but  for  a 
collateral  purpose,  and  with  the  view  of  patting  pressure 
on  the  debtor,  it  will  refuse  to  make  an  adjudication. 
In  that  case  the  registrar  reported  that  the  debt  had 
been  acquired  simply  and  solely  to  enable  the  peisou 
acquiring  it  to  enforce  his  personal  purposes  against  the 
debtor  by  means  of  the  intimidation  of  proceedings  in  the 
Bankruptcy  Court ;  the  purpose  being  to  stifle  proceed- 
ings on  the  part  of  the  debtor  ;  and  the  registrar  held  that 
he  was  bound  to  dismiss  the  petition  as  bdng  wholly  out- 
side the  legitimate  purposes  of  bankruptcy,  as  based  upon 
proceedings  altogether  illegal,  inequitable,  vexatious,  and 
oppressive.  It  is  obvious  that  that  case  difEers  toCaHy 
from  the  present  one.  The  object  was  not  to  wind  np 
the  affairs  of  the  debtor  in  bankruptcy  at  all.  So  also 
in  Ex  parte  Harper,  In  re  Pooley,  it  wos  held  that  to 
purchase  a  debt  for  the  purpose  of  making  the  debtor  a 
bsnkrupt  with  the  view,  not  of  recovering  the  debt,  but 
of  patting  pressure  upon  him  for  a  collateral  object  or 
of  io jurying  him  in  some  way,  is  an  abuse  of  the  baidc- 
ruptoy  law,  and,  undoubtedly,  in  that  case  the  late 
Master  of  the  Bolls  said  :  *'  I  must  take  it  then  that  Mr. 
Harper  knew  that  the  object  of  buying  up  the  debt  was 
not  the  recovery  of  the  debt,  but  to  make  the  debtor  a 
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«tbi  id(a0l«)ii«idertD  >ealaixioreKeiiM)with 
«iei«  lUMfing  him  IsDm  being  tnutae.  Bat  if 
kam  rthcr  than  the  first  pvopoeitioiiy  it  is  a  gross 
Mtftiij  0  bankniptoj  law."  I  quite  agree  that 
gbt  tor  a  penon  bafing  ao  interest  ta  go 
Mii^  debt  lor  the  purpoeo  of  making  a  man  a 
t  msB  does  sa  there  most  be  some  in- 
Ee  mnrt  ba?e  some  object  in  his  mind 
bond  fide,  and  I  agree  that  if  I  found  a 
iotenst  bojring  a  debt  for  such  purpose  I 
be  bad  tome  indirect  motive  to  senre. 

of  Bx  parte  QraUon  was  cited  for  the 
0D6  sense  I  quite  agree  with  it,  but  if  it  is 
an  abuse  for  a  man  to  take  pioeeedings 
or  getting  all  the  debts  paid  out  of  the 
bankrupt,  that  is  not  supported  bj  the 
hi  his  Judgment  said :  *'  The  fitU  was 
petitioniDg  creditor,  not  for  the  purpose 
ijment  of  his  own  debt,  but  for  another 
itimatfr  purpose,"  and  if  the  bankruptcy 
ifoicefor  an  illegitimate  purpose  it  is  an 
llMieHantwas  no  stranger  to  the  affairs, 
t  ersditor  for  £40|  and  he  had  consider- 
in  the  affairs  of  this  club.    He  had  bought 
iiitaietled  as  a  subscriber.    It  was 
bj  the  debtor  Baker  that  he  was 
ol  the  monejT  of  the  club,  and  there  was 
In  fearing  that  his  liability  wvs  much 
^  a  direct  interest  in  having  the  property 
^pnserred  and  administered  by  the  Court 
fio  difEloulty  was  that  his  debt  was  only 
over  that  by  purchasing  Marsh's  debt. 
mid  fide?     Was  it  done  to  force  the 
other  than  in  the  course  of  bankruptcy  the 
dob?   Had  he  any  collateral  object?    I 
The  debtoz  had  admitted  £240  debt, 
Aatppeared  no  one  knew  where.      What 
do  who  bad  aay  interest  in  the  albdrs  of 
Tfaejr  would  geit  a  receiving  oider  made^ 
property  taken  care  of.    It  is  absurd  to  say 
pressure  on  the  bankrupt.  -  Yon  cannot 
a  man  who  has  gone  away^  and  the  only 
have  the  property  taken  eare  of.    Under 
I  dedlfaio  to  carry  the  cases  cited  a 
lerthan  is  necessary,  and  to  set  a  pre- 
■j  opinion  the  proceedings  of  Hunt  were 
and  the  reosiving  order  was  rightly  made. 
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affairs.'*  But  in  the  present  case  all  the  elements  t>f 
illegitiuMugr  are  wanting,  and  I  de  not  think  any  case 
which  has  been  dted  can  be  held  to  be  an  authority  fov 
ttie  proposition  that  a  debt  cannot  be  bought  for  the 
legitimate  purpose  of  distributing  the  assets. 

Appeal  diemieaed. 

Solicitors  for  the  debtor,  Clarke ^  Woodcock,  ^  Eyland, 
tot  F/inch  dk  Chanter,  East  Stonehouse. 

SoUcitora  foe  the  petitioning  creditor.  Church  A  Co^ 


J.— I  am  of  the  same  opinion.  There  ia 
that  the  debt  was  due  from  Baker  to  the 
flao  that  he  was  absent  with  intent  to  defeat 
Ua  creditors.  Then  we  come  to  the  question 
iptcy  proceedings  can  be  founded  on  a 
to  found  them.  It  is  shown  that  Hunt 
hill  for  £15  in  order  to  take  bankruptcy 
I  and  it  was  axgned  that,  even  if  it  was 
bcnestly,  it  was  an  abuse.  Now  let  us 
In  Ex  parte  ^folfon  the  flat  was 
'*for  a  wholly  iUegitimate  purpose."  In  Ex 
In  re  Adame,  the  proceedings  were  taken, 
te  the  debtor'a  property,  but  to  make 
vp  a  jost  debt  dne  to  him,  and  Ootton,  L.J., 
most  aosuiate  judge,  aaid:  ''The  proceedings 
?^7  were  not  taken  to  obtain  payment  of  the 
ft«  debt  was  purchased  in  order  to  take  the 
""  In  bankruptcy.*'  The  worda  are,  "  the 
and  there  is  notfafaig  to  show  that,  if  the 
bad  been  otherwiae  than  oppressive,  it  would 
».  Then,  in  Ex  parte  Harper,  In  re  Pooley, 
l*J>,  aaid :  "  It  appears  to  me  very  dear  that 
fc?K* *****  ^  ^^^  baukruptoy  laws  for  persons 
r  wbte  whioh  are  due  by  other  people  for  no  other 
"*uni  that  of  enabling  them  to  carry  the  choice 
•"•*••  lu  bankruptcy  or  to  place  anybody  in  a 
•n  o!  control  with  reference  to  the  bankrupt's 


Prob.  Div.  &  Adm.  IHv.  1  ^^^^  „« 

Admiralty.  /  ^^^-  ^^' 

"The  W.  A.  Scholtbh."  («.). 

PradUe-^WHi  of  aummone  for  eerviee  wUhin  jo/HB" 
diction  direeted  to  foreign  corporation  without  addreeo 
$et  aHde  cm  irregular^Ord.  2,  r.  3  ;  ord,  9,  r.  6. 

A  writ  o/iufsnmona  for  aervice  within  the  jariadictlcm 
directed  to  a  foreign  corporation,  huJt  not  containing  any 
(addreas,  either  of  the  corporation  or  of  one  of  the  officera 
of  the  borpcrddion  upon  whom  the  writ  may  be  aerved, 
under  ord.  9,  r.  8,  will,  on  application  of  any  peraon 
aerved  with  auch  iarit,  he  aet  aaide  aa  irregularly  iaaned. 

This  was  a  motion  on  behalf  of  the  Netherlanda 
American  Steam  Nafigation  do.,  a  Dutch  oon^wny 
carrying  on  business  at  Botterdam,  la  the  Kingdom  of 
HojUand,  to  set  aside  the  servk>e  of  the  writ  of  summons 
in  an  action  of  damage  in  peraonam  instituted  on  be* 
half  of  the  owners  of  the  British  steamship  Boaa  Mary 
against  the  said  company  for  the  recovery  of  the 
damages  sustained  by  The  Boaa  Mary  on  the  19th  of 
Kovember  laat,  when  Tho  W.  A,  BchoVten,  a  steamship 
belonging  to  that  company,  came  into  collision  with 
The  Boaa  Mary  in  the  English  channel  off  Dover 
without  the  territorial  jurisdiction  of  the  court.  The 
writ  of  summons,  the  service  of  which  was  sought  to 
be  set  aside,  was  in  accordance  with  the  form  prescribed 
by.ord.  8,  x.  5,  of  the  Supreme  Court  Bulea  of  1883  as  the 
general  form  for  writs  of  summons  in  actions  in  peraonam 
issued  out  of  the  Oentral  Of&oe  for  service  within  the 
jurisdiction,  with  this  ezoeption,  that  the  spaces  in  that- 
fbrm  intended  for  the  address  and  county  of  the 
defendant  were  neither  filled  up  with  the  address  where 
the  Netherlands  American  Steam  Navigation  Oo.  carried 
on  business  in  Holland,  nor  with  any  other  address.  It 
appeared,  from  an  afftdavit  in  support  of  the  motion,. 
that  the  Netherlands  American  Steam  Navigation  Ck>« 
had  no  office  or  place  of  business  in  England,  but  that  the 
writ  of  summons  had  been  served  within  the  jurisdiction 
on  the  managing  director  of  the  oompany,  who  was 
domiciled  and  ordinarily  resided  abroad,  but  was,  at  the 
time  of  the  service,  temporarily  in  this  country.  It  also 
appeared  that  no  application  as  to  the  issue  of  the  writ 
had  been  made  to  the  judge  or  to  the  Admiralty  Regis- 
trar, the  writ  having  been  taken  out  in  the  Oentral 
Office  of  the  Supreme  Oburt  in  the  ordinary  course 
without  any  order. 

The  motion  was  now  heard  before  Butt,  J. 

Fitilay,  Q.C^  and  Stokea^  for  the  defendants,  in  sup- 
port of  the  motien. — ^The  defendant  oon^aay  is  a 
foreign  corporation  not  hating  an  offloe  or  place  of 
business  within  the  jurisdiction,  and  the  present  Rules 
of  Oourt  do  not  contemplate  any  writ  of  summons  being 
issued  against  snch  a  foreign  corporation  other  than  a 
writ  notice  of  whioh  is  intended  to  be  given  without  the 
Jurisdiction^  and  which  must  be  in  form  5  or  form  6  of 
the  forms  of  writs  of  summons  in  Appendix  A,  part  1, 
to  the  present  Bnles,   and  cannot  be  issued  without 

(a.)  Reported  by  0.  F.  JsMicaTT,  Esq.,  Barrister -at- Law. 
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the  Imto  of  a  Jndge :  Sedvfiek  v.  Tedroi  Mining  Oo.^ 
W.  N.,  1887,  p.  94.  The  writ  lained  in  tbit  osm 
Ib  trldently  intended  to  be  in  the  fofm  of  writ  pre- 
■eribed  for  aervioe  within  the  Jariadiotlon :  Rnlee  of 
Govt,  1883,  Appendix  A,  part  1,  forme  1,2;  and  was 
iflined  without  the  leareof  a  Judge  or  the  Admiraity  Regla- 
trar,  and  it  ie  invalid  on  that  ground  alone.  Further, 
it  denatee  from  the  preaoribed  form,  as  it  does  not  oon* 
tain  the  address  of  the  defendant.  Moreover,  even  if 
the  writ  is  a  good  writ,  there  has  been  no  valid  service 
^t  it.  Service  on  a  sub-agent  is  not  servioe  on  the 
oorporation  of  which  the  person  served  is  sub-agent,  and 
^service  on  the  manager  of  a  foreign  oorporation  is  only 
rgood  if  made  within  the  Juriadiotion  where  the  corpora- 
tion carries  on  business  and  is  deemed  to  reside.  A 
oorporation  cannot  be  said  to  reside  wherever  its  ol&oers 
may  happen  to  be. 

Sir  W.  FkiUimort,  Q.O.,  and  8iubh$,  for  the  plaintiib, 
€onird. — ^Tbe  writ  of  summons  is  good  in  form,  has  been 
properly  issued,  and  hae  been  properly  served  under 
ord.  9,  r.  8,  as  it  was  served  on  the  manager  of  the 
company  when  he  was  within  the  Jurisdiction  on  the 
business  of  the  company  in  connection  with  the  collision 
4n  this  case.  It  is  true  there  is  no  address  of  the  com- 
pany on  the  writ,  but  the  address  of  the  defendant  on  a 
writ  of  summons  is  only  required  aa  a  means  of  identi- 
fAoation,  and  is  not  necessary  in  caaea  like  the  preaent, 
where  no  mistake  as  to  identification  oould  occur.  Even 
•if  the  service  of  the  writ  ia  bad,  the  rulea  of  procedure 
now  in  force  ought  not  to  be  oonatrued  aa  haring  deprived 
the  plaintiffs  of  the  right  of  issuing  a  writ  against  a 
iforeign  oorporation  for  service  within  the  Jurisdiction, 
and  thereby  keeping  his  daim  alive  by  renewing  the  writ 
aa  occasion  may  require.  A  trading  corporation  like 
the  defendant  company  might  at  any  time  during  the 
pendency  of  the  writ  open  an  oflSce  in  this  country,  and 
then  the  writ  could  at  once  be  served :  The  EelenilM, , 
7  ?•  D.  57 ;  and  see  Wurman  v.  AkOoebolagM  BkmanB 
Mehaniiha  Snickare  Fabrik,  1  Ex.  D.  240,  where 
Bramwell,  B.  (now  Lord  Bramwell),  said  :^"  I  am  of 
opinion  that  we  ought  not  to  set  aside  the  order  per- 
mitting the  issue  of  this  writ,  because  a  foreign  corpora- 
tion is  suable  in  this  country,  and  so  a  writ  may 
iie  against  it.  Suppose,  for  example,  the  company 
should  establish  an  office  in  England  next  year,  the 
writ  might  be  kept  alive  and  made  available  against  it 
so  as  to  defeat  what  might  otherwise  be  a  successful 
plea  of  the  Statute  of  Limitations.'*  See  also  Palmer 
V.  OotM$  Manufacturing  Go.,  W.  N*.  1884,  p.  63. 
The  forms  appended  to  the  Bales  of  Oourt  are  merely 
intended  for  the  guidance  of  the  practitioner  in  ordinary 
cases. 

BoTT,  J. — ^Tbe  question  in  this  case  is  whether  the 
writ  of  summons  should  be  set  aside.  If  the  writ  ought 
to  be  set  aside,  nothing  need  be  said  as  to  whether 
serrioe  of  it  was  bad  or  good.  I  have  caused  inquiries 
to  be  made  at  the  Oentral  Office,  and  ia  answer  to  these 
inquiries  I  am  told  that  it  is  a  most  dear  rule  there  that 
they  will  not,  without  the  leave  of  the  judge,  issue  a 
writ  against  a  defendant  whose  address  on  the  writ  is  a 
foreign  one.  I  am  further  told  that  the  derk  who  sealed 
this  writ  took  part  of  the  name  of  the  defendant  for  the 
address,  and  did  not  notice  that  there  was  no  address, 
and  that  he  would  not  have  issued  the  writ  if  he  had 
noticed  the  omission.  By  the  form  prescribed  for  use 
in  actions  in  personam  by  the  Kules  of  the  Supreme 
Court  now  in  force,  the  address  of  the  defendant,  as 
well  as  the  name  of  the  defendant,  is  required  to  be 
inserted  in  the  writ.  I  am  perfectly  aware  that  the 
writ  in  this  case  is  a  writ  for  service  within  the  juris- 
diction, but  it  is  clear  that  it  wonld  not  have  been 
sealed  if  the  derk  whose  duty  it  was  to  seal  it  if  it  was 
a  proper  writ  and  had  been  properly  filled  up  bad  ob- 
served that  there  was   no  address  of    the  defendant 


inserted  in  it,  or  had  found  that  the  proper  Mam 
the  defendant  oompany  had  been  inserted  in  it,  snitt 
that  address  was  an  addraaa  out  of  the  JorisdiotioiL  . 
seems  to  me  quite  dear  tiiat  ia  this  cass  the  sddn« 
the  defendant  company  waa  purpcasly  Isft  out  of  I 
writ,  and  I  certainly  shall  not  allow  the  writ  to  mm 
This  being  my  dedalon,  it  la  not  nsossMiyfarM 
discufs  the  further  questioii  whether  there  hsa « 
not  been  a  good  service  of  the  writ  Thepsrtjapid 
for  the  issue  of  this  writ  baa  oontmvened  the  t 
which  are  laid  down  as  to  what  is  reqafaed  to  be  i 
tained  in  a  writ  of  summons.    He  has  oontnTeaed  I 
rules  purposdy,  and  I  am  dearly  of  opinion  thil 
writ  has  issued  irregularly.     Oonsequsntly,  tke  ^ 
itself  mast  be  set  aside. 
Solidtora  for  the  plaiatifEs,  Prikhard  A  Soma 
Solidtora  for  the  defendants^  8kke$,  8aHtlf|J 


Frob.  Div.  k  Adm.  Div.  1 
Admhrdfy.  / 

"  Thb  Wbxfokd.'*  («.) 

Damage^Applieaiion   hy   plaintiff  for  t^^ 

belonging  to  him^  under  hi$  eonirol,  md  fi 

arrett-^Wdnt  of  furiedietiofi. 

The  ot»ner$  of  a  veeed  eeriouely  damaged  ke 
who  had  ieeued  hut  had  not  eerwod  a  wrU  <a  ssi 
dam/age  in  rem  invtUuML  againet  the  seuetew 
their  veeeel  eame  into  eoUieion,  oppJM,  wJUbfM 
wae  under  thHr  control  and  without  the  terrUwid! 
diotiott  of  the  oourt»  that  the  court  ehould  orif 
their  veeeel. 

The  oourt  r^ueed  the  application  ae  un\ 

This  waa  an  action  of  damage  turemM 
behalf  of  the  owners  of  the  bcurque  Mary  ^ 
the  vessel  Wexford  to  recover  for  the  daiBi|i« 
by  The  Mary  Evane  on  an  occasion  when  Ai 
coUUion  with  The   Weaoford.    The  Marf  m 
been  seriously'  damaged  in  the  collision,  battel 
and  crew  did  not  abandon  her  after  thee  *"  ' 
the  owners  of  The  Wegtford  never  renderei 
vices  to  her  or  had  her  in  their  possession* 

Barnee^  on  behdf  of  the  plaintlfb,  ^^ 
Judge  in  oourt  for  an  order  for  the  ssle  of  Tf^ 
JE9dne.^The  plaintiffs,  in  selling  their  vesjel,  vim 
under  the  control  of  the  court,  and  not  behind  the 
of  the  owners  of  The  Wexford* 

He  referred  to  Th6  Cdumbut,  3  W.  Bob.  IW. 

J.  P.  AepinaU,  for  the  owners  of  The  fM^t 
not  called  on. 

BoTT,  J.— The  persons  who  make  tiiis  sppli«ti>< 
the  owners  of  a  vessel  over  which  thej  h***' 
authority,  and  which  is  not  in  the  hands  of  the  4 
and  if  they  desire  to  sell  the  vessel  they  bm 
power  to  do  so  without  applying  to  the  ^^^^ 
motion  is  quite  upprecedented,  and  I  disffli*  i% 
costs. 

Sdioltors  for  the  plaintiffs,  Pritehard  *  8oni. 

Solicitors  for  the  defendanto,  Botterdl  A  Soche, 


(a.)  Beported  by  C.  fr.  Jmocbtt,  Esq.,  Bsrriit«-»*-' 
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Iir  Bi  Pbjltbb. 


COUBT  OF  AfFBAL. 


coutt  of  tLppnu 

From  Chan,  Div,  Jan.  27. 

In  re  PsiLTEs. 
BEsnroB  9.  Be^ile.  (a.) 

Witl-^OoMirueHon'^Oi/t  of  property  at  B.'$  lanh'^ 
Share  eertiflcates* 

A  t€iUUor  who  had  a  cash  hdlanee  and  also  i?Mr$ 
eertificaie$f  $ome  of  ulhicih  were  in»crihed  in  hia  name, 
'  and  GtherB  payable  to  hearer  aJt  B.*$  hank,  made  a  heqwit 
of  *'  half  my  property  at  B.*e  hank" 

Held,  that  half  of  the  oath  halanoe  and  dUo  half  of 
the  eharee  paued  under  the  heque^» 

Deeiekn  0/  Ohittj,  J.  (reported  ante,  p]  179,  36  Oh, 
2>.  473),  reverted. 

Appeal  f!rom  a  deeidon  o(  Ohiity,  J.9  reported  ariie, 
p.  179,  36  Oh.  D.  473. 

Horatio  Prater,  M.  0.,  a  domioiled  EagUshman,  who 
died  in  1885,  by  bis  wiU,  dated  the  SSth  of  Ootober, 
1875,  gave  £500  to  the  Sooi^t^  Proteotrioe  dee  Animaox, 
and  alao  "  half  my  property  at  Rothicbild'a  bank,"  and 
the  remaining  half  of  his  property  to  be  dlTided  between 
two  public  Hbraries  in  Paris — ^namely,  the  Masarin  and 
the  Ubrary  in  the  line  Biohelieu. 

At  the  time  of  the  testator's  death  there  was  a 
balanee  of  abont  £880  in  English  money  standing  to  his 
aeoonnt  at  Bothsobild's  bank.  There  were  also  deposited 
in  his  name  at  the  same  bank  oertain  shares  in  the 
PbzIs,  Lyons,  and  Mediterranean  Railway  Oo.  These 
shares  were  axUone  au  porteur  (payable  to  bearer)  and 
acHone  nominat{ve$  (shares  inscribed  in  the  testator*s 
name)  of  the  valne  ot  about  £7,000.  The  latter  shares 
show  on  their  face  the  name  of  the  owner,  and  pass  by 
what  is  eqai?alent  to  tranifer  and  registration,  bat  pay- 
ment may  be  obtained  by  the  bearer. 

On  a  summons  taken  out  for  the  purpose  of  obtaining 
•  deoision  whether  these  shares  passed  by  the  gift  of 
"  my  property  at  Bothsobild's  Bank,"  Ohitty,  J.,  held 
that  only  the  cash  balaooe  passed. 

The  plaintiffs  appealed. 

*  Sir  Arthur  WaUon,  Q.C.,  and  72.  F.  Norton,  for  the 
appellants. 

Bomer,  Q.C.,  and  IngU  Joyce,  for  the  executors,  re- 
ferred to  Marquia  of  Hertford  ▼.  Lowiher,  7  Beav.  1 ; 
Mowre  ▼,  Afoore,  1  Bro.  0.  0.  127 ;  Fleming  ▼.  Brook,  1 
8ch.  ft  Lef.  318 ;  Earl  of  Tyrone  y.  Marquiiof  Water^ 
ford,  8  W.  R.  454,  1  De  G.  F.  &  J.  613;  QuihHe  ▼. 

Wairond,  31  W.  R.  285,  82  Oh.  D.  573 ;  Arnold  ? 
Arnold,  2  My.  &  E.  365 ;  Stuart  7.  Marquie  of  Bute, 
11  Ves.  657. 

Lord  Halsbubt,  0. — We  are  called  upon  to  oon- 
stnte  this  iDstrument,  such  as  it  is,  and,  speakiDg  for 
myself,  I  certainly  do  not  mean  to  lay  down  any  general 
caDOQ  of  oonetruction  applicable  to  oaees  of  this  nature, 
because  I  do  not  beliere  it  possible  to  give  any  abstract 
meaning  to  words  of  this  desctiption.  The  word 
*'  property  "  is  as  wide  as  anytbinguoan  be.  .But  here 
the  word!  are  '*  property  at  Rothschild's  bank."  If 
those  words  aro  taken  in  their  strict  and  proper  signifi- 
cation there  was  nothing  to  answer  to  them,  for  there 
was  no  property  at  the  bank.  I  dc  not  think  that  the 
oases  which  show  that  debts  duo  from  persons  in  a 
paiticnlar  district  are  included  in  the  words  *'  property 
of  any  kind  or  description  whatsoever  "  inlthat  district 
are  applicable  to  this  case,  because  here  the  words  aro 
used  by  the  testator  as  part  of  the  description  ot  the 
property  disposed  of,  and  he  makes  it  part  of  the  de- 
scription of  the  property  that  it  is  property  at  the  bank. 

(ai)  Reported  by  W.  Itikbt  Ooox«  Esq.,  Barrlster^at^ 
Uswi 


Mr.  Romer  has,  I  think,  tery  candidly  admitted  that  tho 
description  is  inaocurate,  and  did  not  strictly  sq^ply, 
either  to  the  titles  to  these  shares  in  differaBtoommerdal 
adventures  or  to  the  balanoe  whioh  the  bankers  owed 
to  their  customer.  If,  thereforo,  it  is  once  conceded 
that  the  words  wero  intended  to  operate  on  sometldng, 
and  to  give  something  to  the  object  of  the  testator's 
bounty,  we  inust  see  what  the  testator  intended,  and 
consider  what'  an  ordinary  testator,  not  possessed  of 
special  Idgal  knowledge,  using  language  with  referonoe 
to  this  particular  subject-matter,  must  be  intended  to 
mean  by  the  use  of  these  words.  Ohitty,  J.,  says,  and 
in  that  I  agree  with  him,  that  you  must  take  the 
ordinary  and  popular  meaning  of  the  words  to  be  found 
in  the  instrumont. 

Now  what  is  the  ordinary  and  popular  meaning  of 
these  words  P  Did  anybody  ever  hear  a  man  denote  his 
cash  balanoe  by  auoh  a  phrase  as  "  my  property  at  mj 
bankers"?  I  should  say,  if  a  distinction  were  to  be 
taken,  that  if  a  man  had  at  his  bankers  what  we  popu- 
larly call  a  cash  balanoe,  and  the  bank  had  possession  of 
doouments  of  title  belonging  to  him,  he  would  be  mora 
likely  to  refer  by  that  expression  to  those  documents  of 
title  than  to  his  cash  bslanoe.  I  am  unable,  however, 
to  draw  such  a  distinction.  The  testator  having,  in  the 
earlier  part  of  his  will,  given  pecuniary  legacies,  gives  to 
this  sodety  a  legacy  of  £500,  '<  also  half  of,'*  not  my 
money,  not  my  cash  balanoe,  but  ''  half  of  my  property 
at  RothschUd's  Bank.'*  On  the  most  ordinary  principles 
of  oonstmction  there  is  nothing  to  out  down  the  wide, 
general  term  "  property,"  and  on  that  ground,  with  the 
additional  enforcement  arising  from  the  fact  that  in 
the  preceding  part  of  the  will  he  had  words  before  him 
whioh  point  to  mere  money  as  distinguished  from  prop- 
erty, I  come  to  the  conclusion  that  when  he  said 
**  property  at  Rothschild's  Bank  "  he  meant  everything 
belonging  to  him  with  which  the  bank  was  concerned. 
I  am  unable  to  derive  any  assistance  from  any  of  the 
circumstances  outside  the  will  itself.  I  do  not  see  any- 
thing in  the  ciroumstanoes  which  existed  at  the  time  of 
the  making  of  the  will,  as  distinguished  from  those 
existing  at  the  time  of  the  death,  to  throw  any  light  on 
the  meaning  of  the  testator.  I  am  theroforo  remitted  to 
the  words  in  the  will,  and,  putting  myself  as  well  as  I 
can  in  the  position  of  the  testator,  I  think  that,  by  the 
language  which  he  used,  he  intended  to  desoribe  what- 
ever the  bank  had  of  his,  and  which,  on  his  demand, 
they  would  have  been  bound  to  give  up. 

I  am  therefore  unable  to  concur  with  the  learned 
Judge  in  the  cone  traction  he  has  put  upon  these  words, 
and  I  think  his  judgment  must  be  reversed. 

OoTTOK,  L.J. — What  we  have  to  decide  is,  what  is  the 
true  construction  of  a  gift  of  **  also  half  of  my  property 
at  Rothsohild's  Bank "  in  the  testator's  will  following 
this :  '*  I  give  to  the  Sooiit6  Proteotrioe  dos  Animaux 
the  sum  of  £500."  Obitty,  J.,  has  come  to  the  conclu- 
sion that  '*  half  of  the  property "  only  meant  half  of 
the  balanoe  appearing  due  to  the  testator  on  his  account 
with  his  bankers.  I  am  unable  to  agree  with  that  con- 
clusion. It  is  true  that  in  the  prerious  part  of  bis  will 
he  speaks  of  giving  *'  the  following  pecnniary  legacies," 
but  I  think  that  means  the  legacies  he  has  expressed  by 
sums  of  money.  He  gives  to  this  society  a  legacy  wbicdi 
he  expresses  in  a  sum  of  money,  £500.  But  then  he 
gives  something  which  he  expresses  in  different  lan- 
guage. At  the  time  of  making  his  will,  and  at  the  time 
of  his  death,  there  was,  in  my  opinion,  nothing  whioh 
would  properly  come  within  the  description  "of  my 
property  at  Rothsohild's  Bank,  Rae  Lafltte."  But  at 
both  times  be  had  a  balance  due  to  him  from  these 
bankers,  and  he  was  in  the  habit  of  leaving  with  them 
the  certificates  of  certain  shares.  Some  of  them  were 
shsies  which  passed  by  mere  delivery  of  the  oertifioates, 
and  with  regard  to  tho  oth<>r9)  ss  I  understand  the  last 
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etidenod  read  t6  us,  dthougb  tbej  kte  nominaHves,  yet* 
if  anyone  was  entitled  16  have  the  eeftiflcate8»  then,  on 
Ittodnotion  of  those  eerlSfloatee,  hia  name  woold  be 
insdiibed  as  the  owner  of  the  shares  instead  of  the  name 
of  the  person  to  whom  the  nominative  oertifleates  were 
glinted.  Now,  there  being  nothing  to  answer  strictly 
the  description  of  '^  property  at  my  bankers,"  beean^e  I 
think  that  neither  the  balance  dne  by  the  bankers  nor 
the  certifioates  of  these  shares  oould  strictly  or  properly 
be  described  as  property  at  his  bankers,  we  must  con- 
sider what  the  testator  is  to  be  taken  to  have  meant. 
Property  at  his  bankers  is  not  an  expression  which 
a  person  would  use  to  describe  the  balance  at  his 
bankers,  he  would  describe  it  as  mon^  at  his  bankers. 
Here  we  have  "  property."  Property  is  a  word  of  the 
?efy  largest  description,  and,  looking  at  this  win,  I  see 
nothing  to  cut  it  down  to  money  so  as  to  make  it  pass 
only  the  baxdcer's  balance.  Though  people  would  not 
ordinarily  describe  a  cash  balance  at  theitf  bankets  as 
property  at  their  bankers,  yet  they  might  do  so,  but 
why  may  not  the  testator  so  describe  these  shares,  which 
are  not  really  property  at  his  bankers,  but  are  so  in  this 
s^se,  that  the  certiftoates,  without  which  the  title  to 
these  shares  cannot  be  ass^ted,  are  in  the  hands  of  the 
bankers.  As  to  the  shares  which  are  not  nominaUve^ 
the  certificates  would  give  the  holders  of  them  a  right  to 
the  shares.  As  regards  the  other  shares,  it  appears  that 
wfaoerer  had  a  title  to  the  certificates  would  be  entitled 
to  ha? e  the  shares  put  into  hiii  name  and  receive  the 
dividends.  The  shares  might  then  very  well  be  popu- 
larly spoken  of  as  property  at  his  bankers. 

It  is  said  that  authority  is  against  us.  Ko  doubt  there 
are  a  great  many  cases  which  lay  down  that  choees  in 
adion  cannot  be  referred  to  as  of  any  j^articular  locality. 
Again,  there  are  cases  where  a  gift  of  property  in  any 
particular  locality  has  been  held  to  include  debts  due 
from  persons  in  that  locality.  I  think  these  latter  oases 
go  upon  ffai»— that  there  was  in  the  wills  a  suflcient 
iiidication  of  intention  to  Include,  under  the  description 
of  property  in  a  particular  place,  that  which  Ireally 
cannot  hate  any  locality.  Those  cases,  in  my  opinion, 
show  that  the  rule  that  mohb  in  adion  have  no  locality, 
must  not  deter  us  from  holding  them  to  be  included  in  a 
gift  of  property  in  a  particular  locality  if  we  come  to 
the  conclusion  that  the  intention  of  the  testator  was  to 
include  them. 

Hr.  Bomer  referred  to  the  case  of  Fleming  t.  Brooh^ 
decided  on  the  authority  of  Ifoore  ▼.  Moore,  But  in 
Moore  ▼.  Moore  the  words  were  "goods  and  chattels," 
and  Lord  Bedesdide  said  that  •*  goods  and  chattels  did 
not  properly  apply  to  notes,  bills  of  exchange,  or  bonds, 
and  there  was  not  anyth^g  in  the  context  to  give  a 
more  enlarged  meaning  to  those  words."  I  do  not  think 
that  this  case  of  Moore  y.  Moore  has  the  effect  whidi 
Lord  Bedesdale,  according  to  the  report,  seems  to  have 
attributed  to  it.  I  do  not  at  all  dissent  from,  or  desire 
to  say  that  we  should  overrule,  if  we  could,  any  of 
these  decisions  which  have  been  quoted  to  us;  but^ 
having  regard  to  the  facts  existing  at  the  time  when  the 
testator  made  his  will,  I  have  come  dearly  to  the  oon- 
dusion  that  what  he  intended  was  to  give,  not  only  half 
the  balance  at  his  bankers,  but  also  half  the  shares  the 
oertiflcates  of  which  were  at  his  bankers.  It  would  be  a 
very  different  thing  if  they  were  title  deeds  of  real  estate. 
I  do  not  think  that  anyone  would  describe  an  estate  in 
Suffolk,  the  title  deeds  of  which  were  at  his  bankers,  as 
a  property  at  his  bankers.  There  is  a  wide  difference 
between  real  estate,  having  a  psrtioular  locality,  and 
shares,  which  may,  I  think,  be  described,  by  a  person  not 
having  any  great  legal  knowledge,  as  in  the  place  where 
the  certifiostes  are.  In  my  opiiSon  we  ought  to  say  tJie 
bequest  in  question  Indudes,  not  only  half  the  balanoe 
due  from  the  bankers,  but  also  half  the  shares  the  certi- 
fl/oates  of  whiOb  wdre  st  the  bankers  at  the  fiestatctt'i  I 
deAth. 


BowsN,  L.J.— I  am  of  the  same  opinion,  ani  It  it 
were  not  for  the  tu«al  practice  of  this  court  vhaa  I : 
differs  from  the  learned  J  udge  who  has  dedded  the  oin  li  | 
the  tribunal  of  first  instance  to  pronoanoe  sefsraUyoai' 
views,  I  should  say  nothing,' but  leave  the  msttsr  npel 
the  language,  much  better  than  my  own,  wbioh  hi 
already  been  used.  But  out  of  respect  to  the  IssiMJ 
Judge  I  add  my  own  individud  oondusion  la  mj 
way. 

The  question  we  have  to  dedde  is  the  meaning  to  h 
given  in  this  will  to  the  words,  '*  my  property  tt  "^  ' 
child's  bank."  We  have  been  pressed  wltha gMti 
cases  of  gifts  of  property  described  as  situate  hi  or 
nected  with  a  psffticular  locality,  from  which  esM  1 
learned  connsd  for  the  respondents  suppose  thit  i 
prindple  can  be  deduced  which  ought  to  lead  ni  t» 
port  the  Judgment  of  Ohitty,  J.  With  regard  to  iD 
cases,  it  seems  to  me  to  be  important  to  remettte 
they  must  all  be  decisions  upon  the  language  ol 
lar  wills.  The  term  property  at  a  bimk,  or 
situate  locdly  at  any  other  place  than  a  bsok,  ii 
language  which  has  reedved«  or  Is  oapaUe  of  lUuM*' 
stereotyped meaning  which  is  to  last  for  all  tlaii  ali 
apply  to  every  wHl  by  whomsoever  made,  bat  ii  ■•» 
prossfcm  which  mxut  reodve  light  or  cdour  faoa** 
other  of  two  souroee— the  context,  and  the  eireua*]i> 
of  the  testator.  Though  ninety  •nine  out  of  oneb«M  ' 
cases  in  which  similar  words  have  been  used  mi  M 
been  dedded  in  the  saoM  way,  they  are  no  satMfJ 
the  hundredth  case  if  the  drcumstanoes  and  theoM 
in  the  hundredth  case  are  suoh  as  to  be  idBw*  | 
make  a  difference  in  the  meanhsg  of  the  woidi.  » 
gards  the  context  of  the  present  «U1,  m  A* 
Chancellor  has  pdnted  out,  we  find  that,  inthspt 
legacies  striotly  so  called,  when  mon^  is  giw^ 
Is  spoken  of,  and  when  for  the  first  and  odjtii[v 
win  the  testator  passsa  to  the  iMger  term  *' 
there  is  nothing  in  the  context  whldi  should 
suppoie  he  may  not  have  intended  a  dlatinfltti' 
the  larger  and  the  narrower  term. 

Then  as  to  the  dfcumstanoes  of  this  case.  TJj* 
tor  had  at  this  bank  a  money  balanoe.    Hs  m 
the  bank  the  certifioates  of  two  dassss  ef 
shares  in  oommerdd  undertakings  in  ^ 
tinction  between  which  dassea  may,  I  tfaink|V| 
lected  for  all  purposes  of  this  case.    With  r^ 
of  them  the  effective  vdue  of  the  doeunsntt  il 
according  to  French  law,  so  that  the  person  « 
them  possesses,  at  all  events,  something  whkh 
bd  of  considerable  vdue  in  enfordng  Us  right 
shares,  and,  in  fact,  the  documents  represent,  ~ 
to  Frendi  law,  nearly  as  mueh  aa  in  popular  liag 
the  right  to  the  shares.    The  testator,  then,  iM 
words  *'  my  property  at  Bothsohild's  bank."   u~ 
to  H»ply  the  strictest  and  nanoweet  cons 
those  words,  nothing  that  the  teetator  possesMd^ 
nectlon  with  the  bimk,  neither  his  mousy  ^' 
their  hands  nor  these  sharea,  oan  property  ha 
as  property  at  the  bank.    But  to  aay  that  the 
had  nothing  at  all  at  the  bank  would  be  to 
bequest  Insendble*    We   must»  therefoie, 


Fnmtkij 


find,  if  we  oan^  some  popular,  though  less  aoooisl^ 
of  the  term  **  property  at  the  bank  "  whioh  wiU  •<" 
the  ezigendes  of  the  case  and  render  aensihle  a  ttp 
ioh  was  meant  to  have  some  legd  sffsot. 
we  find  this  doable  dssa  of  property,  as  »l 
d,  at  the  bank,  the  cash  balance  and  the  iii 


ezigendes  ^  _^ 

tion  whioh  was  meant  to  have  some  legd  sffsot. 

Then 
be  eaUed, 

cates  of  the  shares.  Are  we  to  draw  a  Has 
the  two  and  say  the  term  "  property  "  meant  oas  Jl 
and  not  the  other  F  WhysoP  I  agree  with  whst 
Lord  Obanoellor  has  sdd,  and  the  Lord  Jostws 
followed  him  in  affirming,  that  if  one  were  to  ynm 
mind  In  the  direotlon  ol  severe  and  strict  sritistaa, 
rights  which  were  evideneed  by 
*  banker's  box  at  the  bank  would  modi  non 
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Miii(r  tlia  popular  deaoriptloii  of  "propeitj  at  the 
liik^tliaa  eien  tho  oaah  balanoe.  Bat  certainly  I 
ai0ee  no  reason  for  ezclnding  the  shares,  and  Inolnding 
I  l|a  enh  balance,  which  is  the  judgment  of  the  court 
jlcisir.  For  the  reasons  given  by  the  Lord  Chancellor 
||«ems  to  me  that  we  are  driven  to  put  a  popular  con- 
^fenelton  on  words  which,  under  other  drcnmstanoes  and 
ritt  a  different  context,  might  well  receive  a  different 
inrtnietion. 

I  vill  onlj  add  that  in  Siuart  v.  Marqui$  of  Bute, 
llMehvas  relied  on  in  the  court  below,  there  were  other 
iMtei  which  would  satisfy  the  words  of  the  will  wilh- 
Mladading  cAosm  in  actumt  and  in  Moore  v.  Moore, 
^basbMB  pointed  out,  the  court  had  to  interpret  the 

S"  foods  and  chattels,"  and  the  only  dedsion  in 
fnvaa  that  a  bond  in  the  house  did  not  come 
fts  description  of  goods  or  chattels  in  that  houM. 
Imb vith  the  Lord  Chancellor  and  Cotton,  L.J.,  that 
HdNfakm  must  be  reversed. 


teilor^  G.  Parker  Dixon  ;  Wilkimon  eft  HowUU. 


Jan.  12 ;  March  8, 10. 


Don  LncMtar  Palatine  I 
Ot.olCten.  j 

In  re  Taxes. 
BiLicHELOK  V.  Tatss.  (a.) 

JW  §f  mie^Mortgaff€'^Trade  maehinery^Bilh  of 
llUr  Ad,  1878  (41  (b  49  Vid.  e.  81),  a$.  9,  4,  5,  7— 
ftoejumi/iij^  Ad,  1881  (44  A  45  Vid.  c.  41),  $$. 

jI^ mortgagor  hy  deed  conveyed,  **aa  heneficiat  owner, ^* 
J  of  mortgage,  a  piece  of  land,  **  with  the  dwelling^ 
I  and  buildings  thereon  ereded,**  to  the  mortgagee  in 
The  mortgage  deed  provided  that  the  power  of  sale 
"^sedioh  19  of  the  Convevancing  Ad,  1881,  was 
t  but  otherwise  contained  no  express  power  of 
I  buildings  in  part  consisted  of  a  workshop,  in 
was  affixed  ** trade  machinery**  of  the  kind 
dbyihe  BiUs  of  Sale  Ad,  1878,  to  he  **  personal 
I,"  but  this  trade  machinery  w<u  not  separately 
Xor  specially  mentioned  at  all  in  the  mortgage, 
that  the  mortgagee  was,  by  the  instrument  of 
^  J  entitled  to  the  posseseion  of  the  trade  machinery 
'as  part  of  the  freehold,  and  that  he  was  not 
i—eiiher  by  the  terms  of  the  instrum/eni  itself  or 
tower  to  sell  **  the  mortgaged  property  or  any  part 
either  together  or  in  lots,  conferred  by  sedion 
Conveyancing  Adfl  881 — to  seize,  sever,  or  sell 
machinery  apart  from  the  land,  and  therefore 
i  indrument  was  not,  within  the  meaning  of  the 
Bale  Ad,  1878,  a  bill  of  sale  as  regards  the 
Xnaehinery,  and  did  not  require  to  be  regidered, 
I  parte  DaglUh,  21  W.  B.  893,  L,  R.  8  Ch.  App. 
Idistinguished, 
parte  Barclay,  22  W.  R.  608,  L.  R.  9  Ch.  App. 
tkd  Mather  v.  Fraser,  4  W.  R.  387,  2  K.  ^  J.  536, 

sion  of  Brittowe,  V.O.,  affirmed^ 

m  Bristowe,  Vice- Chancellor  of  the  County 
tof  I^UHsaster. 
morCgage  deed  ezeonted  in  August,  1886,  the 

^  as  beneficial  owner,"  granted  and  conveyed 
SMrtgagee  "all  that  piece  of  land,  with  the 
•house  and  buildings  thereon  erected,  situate," 
\  hold  the  same  unto  and  to  the  uae  of  the  mort- 
i  lee  simple,"  subject  to  a  pioviao  for  reconvey- 

»«i  payment  of  the  mottgaga-money,  with  intereat, 

— 

^  Reported  by  M.  i.  Blaxb,  Esq.,  Barri8ter*at«Law. 


on  the  7th  of  February,  1887.  And  it  was  thereby 
agreed  and  declared  "that  the  powers  contained  in 
section  19  of  the  Conveyancing  Aot,  1881,  shall  be 
exercisable  at  any  time  after  the  7th  of  February,  1887, 
without  its  being  necsssary  to  serve  the  notice  required 
by  section  20  of  the  same  Aot."  There  was  on  the  land 
some  fixed  '*  trade  machinery  "  which  was  not  in  any 
way  mentioned  or  referred  to  in  the  deed.  This  action 
was  brought  for  the  administration  of  the  estate  of  the 
deceased  mortgagor,  and  it  sought  a  declaration  that  the 
mortgage  was  a  bill  of  sale^  and  Was  bad  as  not  having 
been  registered  under  the  Bills  of  Sale  Act,  1878,  and 
that  the  property  comprised  in  the  mortgage  security 
should  be  handed  over  to  the  receiver  in  the  action. 

Bristowe^  Y.O.,  held  that  the  mortgage  was  not  a  bill 
of  aale»  and  was  valid  in  all  respects. 

The  receiver  appealed. 

The  appeal  was  first  argued  on  January  12,  1888, 
before  Cotton,  Bowen,  and  Fry,  L.JJ.,  and  it  was  then 
contended  that,  by  reason  of  non-compliance  with  the 
Bills  of  Sale  Acts,  the  mortgage,  because  it  operated 
to  pass  the  "  trade  machinery  "  to  the  mortgagee,  was 
void  altogether.  The  appeal  was  directed  to  stand  over 
for  re-argument  for  the  purpose  of  considering  the  effect 
on  the  mortgage  of  the  power  of  sale  given  by  section  19 
of  the  Conveyancing  Act,  1881.  The  ^»peal  ^as  re* 
argued  on  March  8  before  the  Court  of  Appeal  as  then 
constituted;  but,  owing  to  the  decision  of  the  Court 
of  Appeal  in  In  re  Burdett,  Ex  parte  Byrne,  ante, 
p.  345,  20  Q.  B.  D.  310,  it  was  not  contended  on  the 
re-argument  that  the  mortgage  instrument  was  alto* 
gethez  bad,  but  it  was  contended  that  the  deed  was,  at 
any  rate,  void  so  far  as  it  operaM  to  pass  the  **  trade 
machinery "  to  the  mortgagee.  Section  19  of  the  Con- 
▼eyancing  Act  provides  that  a  mortgagee  by  deed  shall, 
by  virtue  of  the  Act,  have  certain  powers  "  to  the  same 
extent  as  if  they  had  been  in  terms  conferred  by  the 
mortgage  deed,  but  no  further  **  (inter  alia) — "  a  power, 
when  the  mortgage-money  has  become  due,  to  sell  the 
mortgaged  property,  or  any  part  thereof,  and  either  to- 
gether or  in  lots." 

Section  6,  sub-section  (2),  of  the  Conveyancing  Act 
provides  that ''  A  conveyance  of  land  having  houses  or 
other  buildings  thereon  shall  be  deemed  to  include,  and 
shall,  by  virtue  of  this  Act,  operate  to  convey,  with  the 
land,  houMs,  or  other  buildings,  all  outhouses,  erections, 

fixtures,    &c appertaining    or    reputed    to 

appeitain  to  the  land,  houses,  or  other  buildiogs  con- 
veyed, or  any  of  them,  or  any  part  thereof.    .    .    ." 

The  sections  of  the  BUls  of  Sale  Act,  1878,  so  far  as 
material  to  the  case,  are  as  follows  :— 

Section  3.— "This  Act  shall  apply  to  every  bill  of  sale 
•  •  •  whereby  the  holder  or  grantee  has  power,  with 
or  without  notice,  and  either  immediately  or  at  any 
future  time,  to  seize  or  take  possession  of  any  personal 
chattels  compriied  in  or  made  subject  to  such  bill  of 
sale." 

Section  4.*"  The  expression  *bilUf  sale'shaU  in- 
clude bills  of  sale,  assignments,  transfers,  •  •  •  and 
other  assurances  of  personal  chattels,  and  also  •  .  . 
licences  to  take  possession  of  personal  chattels  as  a 
security  for  any  debt.  .  .  •  The  expression  'per- 
sonal chattels*  shall  mean  goods,  furniture,  •  .  • 
and  (when  separately  assigned  or  charged)  fixtures, 
.  •  .  but  shall  not  include  .  •  .  fixtures  (except 
trade  machinery  as  hereinafter  defined)  when  aasigned 
together  with  a  freehold  or  leasehold  interest  in  any 
land  or  building  to  which  they  are  affixed.    .     •    ." 

Section  5. — ** .  .  .  Trade  machinery  shall  for  the  pur- 
poses of  this  Act  be  deemed  to  be  personal  chattels,  and 
any  mode  of  disposition  of  trade  machinery  by  the  owner 
thereof  which  would  be  a  biU  of  sale  as  to  any  other 
personal  chattels  shall  be  deemed  to  be  a  bill  of  sale 
within  the  meaning  of  this  Aot.    ... 

Section  7.— No  fixtureii    •    •    .    shall   be   deemed 
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under  this  Act  to  be  f  eparately  aeaigned  or  charged  by 
reason  only  that  thej  are  aadgneci  by  separate  words  or 
that  power  is  giyen  to  sever  them  from  the  land  or 
building  to  which  they  are  affixed  •  •  •  without 
otherwise  taking  possession  of  or  dealing  with  such  land 
or  building  if  by  the  same  instrument  any  freehold  or 
leasehold  interest  in  the  land  or  building  to  which  such 
fixtures  are  affixed  •  .  •  is  also  conveyed  or  as- 
signed to  the  same  person  or  persons." 

CoxenB'Sdrdyt  Q.O,,  and  ArJcUf  for  the  appellants* 

French,  Q.C,  and  Mdberleif,  for  the  respondents. 

The  arguments  appear  sufAdently  from  thejudgments^ 
where  also  the  cases  relied  on  are  dealt  with. 

Cotton,  L.J.— This  is  an  appeal  from  the  Yloe-Ohan- 
cellor  of  the  Palatine  of  Lancaster,  and  the  appeal  asks 
for  a  declaration  that  this  instrument  of  mortgB^i^  was  a 
bill  of  sale,  and  that  the  receiver  in  the  action  should 
account  for  the  proceeds  of  certain  chattels  which  he  had 
disposed  of,  on  the  ground  that  the  bill  of  sale  as  regards 
them  was  bad.  We  have  had  the  case  twice  argued,  for 
reasons  I  will  presently  mention.  The  mortgage  in 
question  was  a  mortgage  of  freehold  property  on  which 
there  happened  to  be  some  trade  machinery,  but  the 
mortgage  was  a  mortgage  in  fee  simple  on  the  face  of 
it — a  mortgage  of  the  luids  and  buildings  on  the  lands. 
The  mortgage  does  mention  the  buildings,  though  that  of 
course  was  unnecessary,  because  a  mortgage  of  land 
would  carry  all  buildings  and  fixtures  on  the  land.  There 
is  no  power  of  sale  actually  inserted  in  the  instrumenti 
but  it  introduces  the  power  of  sale  given  in  the  Oon- 
veyancing  Act,  1881. 

Mr.  Ooasens-Hardy  contended  on  behalf  of  the  appel- 
lants that  the  instrument  was  abiU  of  sale  under  the  Act 
of  1878,  and  was  altogether  bad  by  reason  of  the  requisi- 
tions of  the  Bills  of  Sale  Acts  not  being  complied  with. 
Since  the  case  was  first  argued  there  has  been  a  decision 
of  the  Court  of  Appeal  that  where  an  instrument  assigned 
certain  trade  machinery  which  would,  under  the  Act  of 
1878,  be  considered  personal  chattels,  and  also  certain 
other  fixtures  which  did  not  come  within  the  Act  of  1878, 
if  the  instrument  was  bad  as  a  bill  of  sale  of  the  trade 
machinery  which  the  Act  made  chattels,  it  was  bad  only 
as  regards  that,  and  not  bad  altogether.  Therefore,  when 
the  present  case  was  re-argued  before  us  the  contention, 
that  if  this  was  a  bill  of  sale  within  the  meaning  of  the 
Act  of  1878  the  iftstmment  was  bad  altogether,  was 
given  up,  and  it  was  only  contended  that  the  instrument 
must  be  treated  as  void  as  regards  the  trade  machinery 
which  the  Act  declared  to  be  personal  chattels.  That 
is  the  question  we  have  to  consider.  [The  Lord  Justice 
then  read  sections  3,  4,  and  5  of  the  Act  of  1878,  and 
continued:—]  Section  6  causes  the  difficulty  in  this' 
case,  and  it  arises  from  the  fact  of  the  Act  of  Parliament 
sayiug  that  a  thing  is  to  be  deemed  to  be  that  which  in 
fact  it  is  not.  I  think  the  true  interpretation  of  the 
latter  part  of  section  5  was  that  put  on  it  by  Mr.  Oozens- 
Hardy — viz.,  that  it  intended  only  to  exclude  those  modes 
of  disposition  of  trade  machinery  declared  by  the  Act  to 
be  personal  chattels,  which  would  be  excluded  by  the 
prefious  definition  of  the  expression  "  bill  of  sale,"  and 
which  would  not  operate  as  a  bill  of  sale  as  to  any  other 
personal  chattels  under  the  Act.  Any  instrument  which 
disposes  of  trade  machinery  in  the  way  indicated  by  the 
Act  will  operate  as  a  bill  of  sale  if  it  would  have  operated 
as  a  bill  of  sale  as  regards  other  personal  chattels.  It  is 
said  that  this  instrument  does  operate  as  an  assignment 
of  personal  chattels ;  but  it  in  no  way  assigns  personal 
chattels,  and  it  only  assigns  this  trade  machinery,  which 
the  Act  says  is  personal  chattels,  by  a  conveyance  of  the 
land. 

Then  we  come  to  section  7,  which  undoubtedly  does 
make  a  broad  distinction  (indicated  also  in  section  4) 
between  trade  machinery,  aa  a  partioular  alaat  of  flstorest 


and  fixtures  other  than  trade  maohioery.    [The  M 
Justice  read  section  7,  and  continued  :^]    I  think  U 
real  effect  of  this  section  is  to  exclude  from  theopentifli 
of  the  decisions  in  Ex  parte  DaglUK  81  W.  B.  891; ' 
L.  B.  8  Ch.  App.  1072,  and  Ex  parte  Barday,  M  W.lj 
608,  L.  fi.  9  Ch.  App.  576,  those  trade  flztorei  vlikK 
are  not  trade  machinery,  and  to  bring  them  within  tt 
protection  given  by  aeotion  7.    I  do  not  think,  howeie 
that  section  7  decides  how  we  ought  to  dssl  withtU 
question  arising  on  this  conveyance  of  land  with  x«p| 
to  the  trade  machinery  that  is  upon  the  lend. 

Can  this  instrument  be  considered,  within  the  DMOh 
of  the  Act  of  1878,  as  an  assurance  of  personal  obitH 
or  as  an  authority  to  take  possession  of  personsl  ehitti 
or  can  it  be  considered  that  by  thia  instrument  the  MW 
gagee  has  power,  either  with  or  without  notioe,toli|l 
possession  of  any  personal  chattels  comprised  is  ormV 
subject  to  such  bill  of  sale,  within  the  words  of  mM^ 
3  f    On  both  points  I  am  against  the  appellaak  W 
instrument  is  a  conveyance  of  land,  and  slth^y 
does  give  a  right  to  all  fixtures  on  the  Iss^iMiifr; 
iog  this  trade' machinery,  yet  it  does  so,  notii««|f 
anoe  of  that  trade  machinery  or  of  those  <N;j»  , 
the  Act  says  are  to  be  considered  as  perMNSlMM 
but  merely  as  conveying  and  assigning  all  A*^* 
everything  so  fixed  to  the  freehold  as  to  be  pawfl  ' 
conveyance  of  the-  land.      It  does  not  in  ay  #^ 
enable  the  mortgagee  to  seize  or  take  possesriostilW 
personal  chattels  within  section  3.    It  ensblei  tkii^ 
gagee  to  take  possession  of  the  land  and  theiebf  top ' 
possession  of  the  trade  machinery  as  part  of  thiM% 
but  in  no  other  way.    In  my  opinion  it  wd«1^1»*]^ 
to  hold  that  this  is  such  an  inatrument  aiiipMgj 
and  hit  by  the  Bills  of  Sale  Act.    In  this  moiWjR 
mortgagee  has  no  right  to  sever  these  fixtamlM^ 
land.     He  could  only  do  so  if  so  empowered  MP 
terms  of  the  power  of  sale,  and  here,  though  lto*^| 
shop  and  yard  are  referred  to,  neither  the  ^^^^ 
workshop  nor  the  machinery  are  in  any  wafWi^ 
as  anything  to  be  severed,  or  as  capable  of  belag^ 
from  the  freehold  to  which  they  are  afOxed.  UntEM 
legislation  a  mortgagee,  under  the  ordinary  pQ** 
sale,  could  not  sell  minerals — any  mors  thsa  Ml 
could— separate  from  the  fee ;    and  in  my  opinW 
mortgagee  could  gif  e  a  good  title,  to  a  P^'j', 
him,  to  fixtures  which  he  severed  from  thelsad-H 
pendently  and  in  the  absence  of  a  power  glfsn  ^  ^ 
a  fair  constraction  of  the  power  of  sale  to  do  lo.  » 
sold,  the  transaction  would  operate  only  as  a 
a  redeemable  security.     Ue  has,  therefore,  no  po«« 
treat  fixtures  as  severable  from  the  land  under  the  n^ 
ordinary  power  to  sell  contained 

We  had  tbis  case  re-argfued 
member  of  the  court  that  possibly  the  power  «> 
gi?en  by  the  Conveyancing  Act,  1881,  might  *>•  *"^ 
as  an  authority  gif  en  to  sefer  the  fixtures  for  the 
poses  of  sale,  and  might,  therefore,  bring  the  cess « 
the  principle  of  Ex  parte  Daglieh,  and  also  wtthii  _ 
is  the  true  construction  of  the  present  Act.  The  i 
which  raised  the  doubt  are  that  there  is  s  power 
the  mortgage  money  becomes  due  to  sell  the 
property  or  any  part  thereof  either  together  or  is  » 
and  it  was  suggested  that  that  might  giw  V^^^^ 
the  machinery  and  sell  it  separately  from  the  ism* 
my  opinion  that  is  not  so.  [The  Lord  Jttitisswiffl 
to  the  subject-matter  of  the  mortgage,  and  <'^^'|!  j 
Mr.  French  admitted  that  if  the  mortgage  ooB*^j 
house  this  power  might  enable  the  mortgages  toeeu 
flats.  I  think  he  made  an  admission  too  <»»«  *^ 
himself.  In  my  opinion  the  power  of  ■'"Jj^ 
enable  the  mortgagee  to  break  up  the  stats  of  v 


in  every  mortg^ 
,  because  it  oosomj" 
mIkiv  fhA  nower  «  ■ 


existing  at  the  Ume  of  the  mortgage,  and  ^'f!^ 
him  to  sell  this  machinery  as  severed  from  the  !«» 
would  not  enable  him  to  sell  the  mineialssir^ 
from  the  mmatndec  of  the  foe^    In  ny  opiaioB 
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f aiilj  be  oonstrued  thus :  that  though  what  is  oonveyed 
la  a  pieoe  of  land  with  a  yard  and  a  workshop^  he  might 
Ineak  that  up  into  lota,  if  adviaable  eo  to  do»  and  sell 
the  honse  separately. 

Then  it  was  urged  by  Mr.  Ooaens-Hardy  that,  having 
regard  to  seotion  6,  sub-seotion  (2),  of  the  Oonv eyanoing 
Aot^  1881,  this  instrument  ought  to  be  oonstrued  and 
dealt  with  as  if  it  had  expressed  on  its  faoe  everything 
thai  passed  by  a  oonveyanoe  of  the  land— vis.,  the 
bouse,  the  workshop,  the  yard,  and  trade  machinery, 
which  is  a  fixture  upon  the  yard.  It  is  true  that  this 
Aet  does,  in  order  to  prevent  the  oonseqnenoes  arising 
from  the  use  of  unneoessary  words,  say  that  the  one 
oonv^anoe  of  land  shall  indudle  all  theee  things  which 
are  sometimes  expressed  by  oonveyanoers,  but  which 
really  pass  by  the  conveyance  of  the  land.  But,  al- 
though that  is  the  effect  given  by  the  Act  as  a  matter  of 
eonstruction  to  a  mere  conveyance  of  land  where  these 
words  are  not  put  in,  the  effect  may  be  different  where 
the  words  are  put  in,  because  then  a  power  to  sell  the 
mortgaged  property  or  any  part  thereof  might  be  said 
to  mean  that  some  of  this  trade  machinery  might  be 
sold.  But,  as  a  matter  of  construotlon,  when  these 
words  are  not  used  it  would  be  wrong  to  say  that  the 
terms  of  this  power  of  sale  authorise  the  mortgagee  to 
do  that  which  without  the  power  of  sale  he  could  not  do 
— ^viz.,  to  break  up  that  which  was  conveyed  to  him  and 
to  sell  the  trade  machinery  separately  from  the  land  to 
which  it  was  aflAzed,  and  by  the  conveyance  of  which 
land  it  paased  to  the  mortgagee. 

That  U  my  opinion  of  &e  case  on  the  mere  construc- 
tion of  the  Acts  and  the  mortgage,  independently  of 
authority.  I  think,  however,  that  the  decisions  in  Ex 
paH0  DagUih  and  Ex  parte  Barday,  on  the  previous 
Bills  of  Sale  Act  (1864),.  which  is  not,  it  is  true,  quite  in 
the  same  terms,  have  a  considerable  bearing  on  the  true 
construction  of  the  power  of  sale  and  on  the  question, 
whether  this  instrument  ought  to  be  considered  a  bill  of 
sale  within  the  definition  in  section  4  of  the  Act  of  1878, 
or  within  section  3  of  that  Act.  [The  Lord  Justice  read 
section  7  of  the  Act  of  1854,  and  continued  :— ]  The 
definition  of  personal  chattels  in  the  Act  of  1854  in- 
cluded all  fixtures ;  the  definition  in  the  Act  of  1878 
docs  not  include  all  fixtures,  but  does  include  trade 
machinery,  which  is  what  we  are  now  dealing  with.  In 
E9t  parte  Daglieh  there  was  a  mortgage  with  a  power  of 
sale  in  express  terms  authorizing  the  mortgagee  to  sell, 
as  separate  from  the  land,  the  fixtures  that  were  on  the 
land.  The  Lords  Justices,  in  effect,  said, '  This  may  not 
be  an  assignment  of  fixtures  so  as  in  that  way  to  make 
this  a  biU  of  sale  within  the  Act  of  1854,  but  the  power 
of  sale  does  enable  the  mortgagee  to  take  possession  of 
and  seisi  them  as  severed  from  the  land,  and  therefore 
it  comes  within  the  definition  of  biU  of  sale,  and  we 
must  apply  the  law  to  it.'  In  Ex  parte  Barclay  there 
was  a  mortgage  of  land  with  fixtures  on  it,  and  a  power 
to  sell  the  property  or  any  part  thereof,  and  there  both 
James  and  Hellish,  L.JJ.,  held  that  that  was  not  a  bill 
of  sale ;  they  said  that,  though  the  instrument  passed 
the  chattels— passed  what  the  Act  declared  to  be 
chattelB— as  annexed  to,  and  as  part  of,  the  land  de- 
mised, it  was  not  an  assignment  of  chattels  within  the 
meaning  of  the  Act,  and  that  the  power  of  sale  did  not 
anthorize  the  mortgagee  to  deal  witii  the  chattels  under 
the  Act  as  separate  from  the  freehold.  [The  Lord 
Justice  read  passages  from  the  Judgments  of  James  and 
Hellish,  L.  J  J.,  and  continued :— ]  That  case,  in  my 
opinion,  lays  down  this  prineiple,  that  where  there  is  a 
mere  conveyance  of  land,  which  conveyance  of  itielf 
gives  to  the  mortgagee  the  right  to  all  the  fixtures,  in- 
cluding trade  machinery,  on  the  land,  it  is  not  to  be 
oonsidered  as  an  assurance  of  personal  chattels  (not- 
withstanding that  the  Act  makes  the  fixtures  personal 
chattels)  so  as  to  come  within  the  description  of  a  bill 
oC  sale  within  the  Act  and  requite  registration.    It  was 


said  that  Ex  parte  Barclay  turned  on  the  fact  that  the 
mortgage  was  a  mortgage  merely  by  way  of  demise. 
But  that  contention  cannot  hold  good.  No  doubt  the 
position  of  a  mere  tenant  for  a  term  of  years  is  different 
from  that  of  an  owner  in  fee  as  regards  trade  fixtures ; 
but  that  has  no  bearing  on  the  question.  I  do  not  de- 
cide this  case  on  the  authority  of  the  cases  I  have 
mentioned,  but,  having  expressed  my  own  opinion  as  to 
the  true  construction  of  the  Act  and  its  effect  as  regards 
this  instrument,  I  thought  it  right  not  to  pass  over  those 
oases,  because,  hi  my  opinion,  they  bear  materially  on 
the  question  of  the  construction  of  this  Act  and  its 
effect  as  regards  this  instrument.  The  decision  of  the 
Yioe-Ohancellor,  therefore,  is,  in.  my  opinion,  right,  and 
the  appeal  must  be  dismissed. 

LiNDLBT,  L.J.— I  am  of  the  same  opinion.  The  case 
is  an  important  one,  because  it  raises  the  question  as  to 
what  are  the  rights  of  a  mortgagee  of  cotton  mills,  and 
mortgages  of  t£at  kind,  where  the  mortgaged  property 
includes  valuable  trade  machinery,  are  frequent  in  the 
North  of  England.  The  practical  question  we  have  to 
decide  is  this,  whether  a  mortgagee  of  a  mill,  under  a 
mortgage  framed  as  this  is,  can  seize,  sever,  or  sell,  apart 
from  the  land,  the  mill  and  the  trade  machinery  on  it. 
If  he  can,  then  it  strikes  me  that,  as  regards  trado 
machinery,  it  would  be  impossible  to  avoid  the  conclu- 
sion that  this  is  a  bill  of  sale,  and  void  because  it  is  not 
registered.  We  must  look  at  the  mortgi^e  and  see  what 
it  is.  Like  other  mortgages  it  consists  of  two  distinct 
parts,  first,  there  is  the  assignment  or  conveyance,  sub- 
ject to  the  proviso  for  redemption,  and  then  there  is 
the  power  of  sale.  These  two  parts  must  be  considerod 
separately,  for  it  is  necessary  for  the  purposes  of  the 
Bills  of  Sale  Acts  to  ascertain  the  character  of  the 
instrument  as  a  gonveyance  or  assignment.  It  is  impos- 
sible for  anyone  to  say  with  any  accurate  use  of 
language  that  a  mortgage  of  land  in  fee  simple  is  an 
assurance  of  personal  chattels,  and  it  is  not  the  less 
impossible  because  the  land  in  legal  acceptation  carries 
with  it  things  that  are  afOxed  to  it,  but  which  can  be 
removed,  and  when  removed  are  personal  chattels. 
Trade  machinery,  which  follows  the  land,  does  not 
become  personal  chattels  for  the  purpose  of  considering 
the  question  whether  there  is  an  assignment  or  convey- 
ance of  it.  It  follows  as  a  portion  of  the  land,  not  as 
personal  chattels  at  all,  and,  looking  at  this  conveyance, 
one  cannot  find  from  first  to  last  anything  about 
personal  chattels  at  all.  If  all  the  general  words  found 
in  section  6,  sub-seotion  (2),  of  the  (Conveyancing  Act, 
1881,  be  imported  into  it,  still  I  cannot  come  to  the 
conclusion  that  this  is  an  assurance  of  personal  chattels 
in  the  proper  acceptation  of  the  word.  It  is  a  mortgage 
of  land,  nothing  more,  nothing  less. 

Pausing  there,  I  think  the  point  is  clearly  covered  by 
authority.  Precisely  the  same  point  was  raised  and 
decided  by  Wood,  Y.O.,  in  Maiher  v.  Fraeer,  4  W..B. 
387,  S  K.  ft  J.  636,  which  was  a  case  under  the  Act  of 
1854.  The  'VIoe-OhanceUor  says  in  his  Judgment,  at  p. 
568,  S  E.  ft  J. : — **  If  the  fixtures  passed  in  the  manner 
I  have  desciibed  by  the  mere  grant  of  the  land  and 
mills  or  factories,  it  was  conceded  •  .  .  that  the 
question  as  to  the  Act  for  Begistration  of  Bills  of  Sale 
does  not  arise.  It  does  not  seem  to  me  possible  that  it 
can  arise.  The  Act  only  says  tiiat  where  a  person 
makes  a  bill  of  sale  of  any  part  of  his  chattel?,  including 
fixtures,  that  bill  of  sale  must  be  registered  in  a  par- 
ticular way.  Here  no  bill  of  sale  was  ever  required  to 
be  made.  A  conveyance  is  made  of  the  freehold,  and 
that  conveyance  carries  fixtures.  To  hold  that  an  Act 
of  Bsrliament  which  says  that  where  bills  of  ssle  are 
used  they  shall  be  dealt  with  in  a  particular  manner, 
applies  to  a  case  where  no  such  thing  is  used  or  required 
to  be  used,  but  where  the  whole  of  the  property  passes 
\ij  the  conveyance  of  the  fee  simple,  would  be  to  give  » 
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oonitruotloii  to  the  Aot  f ar  bejond  anything  which  was 
within  its  pnrriew.'* 

That  oasa  has  been  followed  by  many  others,  and»  «!• 
thoogh  the  language  of  the  Aet  of  1878  Yaries  oonslderably 
from  the  Aot  of  1864,  it  appears  to  me  those  obsenrations 
aie  just  as  applicable  to  the  one  Aot  as  the  other. 

Then  comes  the  other  point,  which  is  totally  distinct— 
Tic,  What  is  the  effect  of  this  power  of  sale  P  The 
power  of  sale  possessed  by  the  mortgagee  here  is  that 
conferred  on  him  by  section  19  of  the  OonTcyancing  Act, 
1881.  [The  Lord  Justice  read  the  section,  and  con- 
tinued : — ]  What  is  the  true  effect  of  this  power  "  to 
sell  the  mortgaged  property  or  any  part  thereof"? 
What  is  the  mortgaged  property  F  It  is  land.  *'  Any 
part  thereof*  is  any  part  of  the  mortgaged  property, 
which  is  land,  and  it  appears  to  me  we  should  be  forcing 
this  language  if  we  held  that  a  mortgagee  of  land  could 
sell,  not  part  of  the  land,  but  a  chattel  as  distinct  from 
the  land.  That  would  be  a  forced  construction  not 
warranted  by  the  words  or  by  the  ordinary  practice  of 
conveyancers. 

I  am  fortified  in  that  observation  by  a  precedent  in 
Mr.  Davidson's  valuable  <' Oonveyancing  Precedents," 
4th  ed.,  vol.  3,  part  -2,  precedent  6,  p.  369.  [The 
Lord  Justice  read  the  words  of  the  power  of  sale  in  the 
form  referred  to,  and  continned : — ]  That  shows  pretty 
well  what  the  understanding  of  conveyancers  is.  The 
practical  result,  therefore,  in  my  opinion,  is  that  a 
mortgagee  of  land,  in  a  mortgage  of  this  form,  has  the 
trade  fixtures  and  so  on  as  part  of  his  security,  and  he 
can  sell  the  land  wholly  or  in  part,  but  he  cannot  sever 
the  fixtures  and  sell  them  separately ;  the  power  of  sale 
dees  not  reach  to  that.  And  if  the  mortgagee  of  a  mill 
Uke  this  wants  to  have  the  power  of  selling  the  trade 
machinery  apart  from  the  mortgaged  property,  he  must 
have  a  bill  of  sale  and  register.  The  Bills  of  Sale  Acts 
do  not  touch  this  security  in  any  way. 

BowBN,  L.  J.— I  am  of  the  same  opinion.  What  we 
have  to  decide  in  the  present  case  is  whether  or  not  this 
mortgage  is  a  bill  of  sale  of  the  trade  machinery.  In 
order  to  make  it  a  bill  of  sale  of  trade  machinery, 
assuming  that  trade  machinery  is  to  be  treated  as 
personal  chattels  under  the  Act,  it  must  be  an  assurance 
of  such  trade  machinery  within  the  Act,  or  a  licence  to 
take  possession  of  them  in  the  sense  in  which  an 
assurance  is  defined  with  regard  to  other  personal 
chattels,  and  in  the  sense  in  which  a  licence  to  take 
possession  is  defined.  That  raises  neatly  the  point 
whether  the  mortgagee  of  premises  such  as  these, 
under  such  a  general  mortgage  as  thuu  can  seize  and 
sever  the  trade  machinery.  The  question  may  be 
divided  into  two  branches— first,  what  would  be  the  law 
supposing  there  was  no  poww  of  sale  incorporated  from 
the  Conveyancing  Act,  1881 ;  and,  secondly,  does 
section  19  of  that  Act  make  any  difference  in  that 
respect  P 

On  the  first  point  I  entertain  no  doubt  that  a  mort- 
gage of  land,  apart  from  a  speoial  power  of  sale,  is  not 
a  bill  of  aale  of  trade  machinery  on  it  unlesp  it  assures 
the  trade  machinery  as  such,  or  gives  a  licence  to  take 
possession  of  it  as  such.  Section  3  of  the  Act  of  1878 
iAdicates  the  scope  and  area  over  which  the  Act  is  to 
prevail,  and  provides  that  the  Aot  is  to  apply  to  certain 
bills  of  sale  whereby  powers  are  given  to  the  holder  or 
grantee,  but  it  leaves  open  for  definition  the  question 
of  what  is  a  bill  of  sale.  To  find  out  that  we  must 
look  at  section  4  of  the  Aot,  the  language  of  which  has 
received  elucidation  from  a  judgment  of  this  court 
delivered  not  long  since,*  in  which  we  pointed  out  that 
the  essence  of  a  bill  of  sale  was  that  it  must  be  an 
assurance  of  a  personal  chattel  or  a  licence  to  seize  or 


*  North  CerUrdl  Wagon  Co.  v.  Manchester,  Sheffield, 
dec,  Railvoay  Co.  [No,  1},  35  W.  B.  443,  35  Oh.  D.  191, 
is  probably  the  case  refened  tOk 


take  possession  of  it  within  the  meaning  of  seotion  4. 
Section  5  really  causes  the  whole  diftoilty  ben  u  to 
trade  maohineryi  because  It  enacts  that  for  the  parpotei 
of  the  Act  trade  machinery  is  to  be  deemed  thtt  lUA 
it  is  not  otherwise,  and  which  no  lawyer  wodd  moguB 
that  it  is— namely^  a  personal  chattel.  Bat  I  thisk 
Motion  5  intends  only  to  exclude  audh  dispoaitioiii  m 
would  be  excluded  by  the  definition  "penonil 
ohattels."  In  other  words,  assuming  thai  tn  tti 
purposeo  of  the  Aot  trade  machinery  is  a  peiMSil| 
chattel  to  all  intents  and  purposes,  wa  stQl  haie  ti{ 
come  back  to  seotion  4  and  find  out  whetbai  Oil  ii  m\ 
assurance  of  trade  machinery  In  the  seme  io  tUAj 
the  term  ''assurance  **  is  used  as  to  a  pereonal  ohatrf ' 
The  section  does  not  seem  to  giro  any  right  to  ii 
mortgagee  to  sever  the  trade  machinery  f  rosi  the  kil 
unless  the  mortgage  itself  gives  such  power.  Tbe  M 
machinery  simply  follows  the  land  as  the  shadow  foM 
the  substance. 

But  then  we  have  this  power  of  sale  intndsoel  ^ 
the  Oonveyandng  Aot^  1881,  and  no  donhtaMM 
question  arises  as  to  whether  or  not,  haTiogngiiH^ 
its  speoial  terms,  enabling  mortgagees  to  break  9  M 
lots,  and  to  sell  in  lots,  the  mortgaged  propeifc«<y 
part  thereof,  it  enables  a  person  who  takes  smW 
of  land,  with  trade  machinery  affixed  theiaaifliti 
ordinary  fonn,  to  sever  the  fixtures  and  aaU'thtt^t 
they  were  a  part  of  the  mortgaged  property.  I«JJ* 
think  that  that  was  the  intention  of  the  aaotioo.  1  ■* 
that  those  who  drew  it  intended  that  what  vai  mUHMI 
to  be  a  part  of  the  mortgaged  property  in  the  MM 
which  it  was  subject  to  the  mortgage.  Take  OeM* 
of  a  mortgage  of  a  house,  i  cannot  think  iwii 
mortgagee  could  sell  the  chimney  without  aelhiy 
rest  of  the  house,  or  could  sell  the  flxtorei-OTl' 
pieces,  for  instanoe^in  the  house  as  part  of  ttikgj 
They  are  a  part  of  the  house  in  the  senaa  mm 
follow  the  land  on  which  the  house  ^^^^ffi 
concomitant  of  it  in  a  conveyance  of  the  M]||{~2 
are  not  part  of  the  house  for  the  purposes  ^"^^ 
tion.  In  applying  the  Aot  of  1881  regard  mit  "^ 
to  the  subject-matter  of  the  conveyance  or 
when,  therefore,  you  have  a  mortgage  of  s 
with  machinery  in  it,  I  do  not  think  the  seslioB 
you  to  sell  the  machinery  apart  from  the  shop  a&f 
than  it  enables  yon  to  sell  the  chimneys  of  tba 
Some  light  is  thrown  in  that  direotion  by  the4th  fl 
tion  of  section  19,  which  seems  to  show  that,  bat  lor 
speoial  sub>section,  it  would  not  have  been  in  the-' 
of  a  mortgagee  to  seU  the  timber  of  the  wtate,  ilt 
the  timber  would  pass  aa  an  incident  of  the  land,  i 
these  reasons  it  seems  to  me  that  the  dediioaw 
court  below  is  right. 

I  agree  that,  if  a  mortgagee  desire  to  haw  the  ^^^ 
to  sell  the  trade  machinery,  he  cannot  do  ao  wm 
having  a  bill  of  sale  of  the  trade  maobineiy.  ^^ 
regard  to  what  has  fallen  from  Oottoa,  L.J.)  »^ 
previous  decisions,  I  wish  to  add  nothing,  «^>  JfT 
I  should  hafo  added  nothing  on  the  main  porwi 
this  case  if  it  were  not  that  the  matter  ia  one  oi  ■ 
importance. 

Appeal  dUmieeecL 

SoUdtors,  IMtchard,  E^glefidd,  A  Co..  for  Bm 
Bodway^  A  Co.,  Liverpool;  J.  H.  LydaU,  f«  r.« 
Martin,  Welh,  <ft  Rime,  Bootle. 
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Ex  PA&Ti  Philup «. — Bx  PAHTB  Hbitdibson. 


Court  of  Apfbau 


Bnknptej.  April  13. 

Ex  p€wU  Phillips. 

hr^in  mth  pariienlar  crtdUor-^Fraudulent  prefer- 

Bija  compoiUion  deed  the  credUore  of  JET.,  t»  oon«u2tr- 

firfii€  payment  of  the  eompoHUon,  agreed  to  reUaee 
,  .  id  Mi  owing  /rom  him  to  thmtk  re$p60tively,  on 
miHimilua,  if  B.  made  default  in  payment  of  ths 
MMfioB,  the  deed  ehould  he  void.  P.,  one  of  the 
Wbn,  (d  the  time  of  exetsuiing  i?u  deed^  made  a  eecrti 
isnni  with  ff,t  by  which  he  ukm  to  reoeive  from  H.  a 
mjfffnpertum  of  hie  deU  than  any  t^  the  othtr 
cn^  E.  hofriMg  made  de/atiU  in  paying  the  com* 
JfAtf  ?.  preeented  a  bankruptcy  petition  agaimt  JUm. 
Thfiitnr  rrfueed  to  make  a  receiving  ormt* 

m^fkX^he  efed  of  the  eecret  bargain  woe  (hat  the 
imtf  P.'i  debt  tvae  abeolute  and  the  condiHon  void, 
$dlUt  Ufi  refueal  of  ihe  regietrar  to  make  a  receiving 
mmrighL 

iffMltmitha  MfOMdof  Mr.  Bagiitm  BsoagluuB 

teMkftiwdfing  ozdflr  agaiiiBt  6.  0«  Hartey  on  the 

iMaolW.  FhilUpa. 

li  hm,  im,  PhUUpt,  who  WM  a  Judgment  eraditor 

tfUmef  for  jSSOO.  pieaoDtad  a  banknip^j  petltioii 

i|ih«t^w  whfoh  a  reoeifliig  order  wai  made.    It 

i*»teiagMafhat  the  reoeifing  older  should  be  stayed 

"*  *  tfMi  k  oidev   that  a  eomposltioii   might  be 

nVBd  bttween  Hmnej    and   hie  ereditors.     Sab* 

y^f^^ed  of  oomposftkm  was  exeoated,  whereby 

~^^^^  ^  eoDsidaratloii  of  the  payment  of  a  eom- 

fMntof  Si.  6d.  in  the  pound,  respeotively  released 

tttotti(bbtor  aU  debts  and  demands  whieh   they 

^■Mfrksdtgainst  bim,  bntitwas  provided  that»  in 

2*^  ^tbtcr  mado  default  in  paying  the  oompoeition, 

wdeedshooldbeoome  void,  and  the  orediton  sboold 

Mtelottd by  its  peoTisions.    PhilUpe  exeonted  this 

^*  •  the  tstme  of  receiving  a  seoiet  payment  in 

«**  of  the  other  oreditore*  Tbedebtor  paM  part  of 
bPhillipi,  bat  beyond  that  he  failed  to  nayany- 
r  vider  the  composition.  Thereupon  PhlUIpe  pre* 
JlJhd «  leoond  baaiouptcy  petition  against  Harvey, 
5*..°"  ncfivlBg  ftmn  him  a  osctain  sum  of  money 
Pvbflssh  and  partly  in  bilk,  he  withdrew  it  On 
gyb  bcjag  djahoaonred,  PhilUpe  preasnted  a  third 
^■■Mptqj  petition  against  Harvey  in  reepeot  of  his 
9t^  Mt;   and    on   thia  petition 


petition  Mr. 
^.  nlosedtomakeareoeivingorder. 
^aipiappealed. 

5^  ^iBit,  Q.a,  and   B.  G.    Glenn,  for   the 

f.^The  registrar  oagfat  to  have  made  a  re- 

f  order.    The  composition  deed  was  not  an  ab- 

e  release  of  the  debtor^  debts;  it  was  provided 

in  case  he  made  default  in  paying  the  oomposition, 

deed  ihoold  beoome  void.    It  is  submitted  that, 

itaading  Ex  parte  OUvet,  In  re  Hodgeon^  4  De 

i  So.  ^i,  and  MaXUdieu  v.  Bodgeon,  16  a  B.  689, 

oebtor  ought  not  to  be  allowed  to  set  up  fraud,  to 

*i  If  it  was  fraud,  he  was  a  party. 

^n$jf  Woolf,  for  the  debtor,  was  not  oaUed  upon. 

J^  Halsbubt,  0.  — I    Am  of  opbiion   that   this 

VM  mufit  be  dismissed.    I  am  not  disposed  to  quarrel 

Ph  the  decision  arrived  at  in  1851,  and  since  acted  on. 


^^cio  there  is  an  agreement  by  a  creditor  to  release 
*dcbt  subject  to  conditions,  and  there  is  at  the  same 


In  Sbeppard's  Touahstone,  p.  132.  speaking  of  illegal 
conditions,  it  is  said,  "  If  the  condition  be  subsequent  to 
the  estate,  the  oondltion  only  is  void,  and  the  estate 
good  and  absolute.'^  Tiie  efBeot  of  the  pressnt  transao* 
tion  is  this :  I  release  the  debt  you  owe  me  provided  you 
pay  me  that  which  will  be  a  laager  proportion  of  what 
you  ought  to  pay  than  any  other  creditor  will  get. 
Saoh  a  condition  is  tainted  with  illegality,  and  it  can 
make  no  difference  l^alv  instead  of  being  expressed  in 
the  deed,  it  waa  come  to  by  a  secret  arrangement.  The 
result  is,  that  the  release  of  the  debt  remains  absolute, 
and  the  condition,  which  creates  a  fraudulent  pre- 
ference,  is  void.  Therefore  the  decision  of  the  registrar 
was  right 

Lord  BsHBB,  M.B.— This  case  comes  within  the 
authoritiee  which  have  been  cited,  and  I  agree  with 
what  waa  said  in  tiie  case  of  In  re  Oroee,  reported  in  a 
note  to  Ex  parte  Oliver  :  <«  It  is  a  uaiveraal  rule  that  a 
ftraudulent  deed  thoagh  operatife  agninat  the  frandulent' 
party  to  it,  is  not  operative  for  liim,  and  tiierefoce  con- 
fers on  him  no  rights  whatever."  This  deed  is  not  void, 
the  release  remsius  absolute.  But  the  oonditiony  being  a 
fraudulent  condition  made  with  the  intention  of 
deceiving  all  the  other  creditoi8»  is  void,  and  the  frandu- 
lent party  has  lost  both  his  original  debt  and  the.  com* 
positioD. 

BowBK,  Ij.J.,  ooneuned. 

4i>p^  diemieeed. 

Solicitou  for  the  appeUant  J^mg  Jt  8on§. 

SoUcitoM  for  the  debtor,  SneU,  Son,  <l  Greenip. 


t4  t«mMlb|  V,  Q,  BffOHE,  AgL.«  9Mfi8to*«(-Uw. 


Bankruptcy.  Feb.  8. 

Ex  parte  SmmEBsov. 
A  re  BjDisnmr.  (c.) 

Bankruptcy^** Final  judgmenM^^Ordtr  for  paymmA 
ofoiimony  pendente  lite— Banftrupfcy  wMcie^Bank^ 
ruptey  Act,  1883  (46  ds  47  Vict,  c  52),  e.  4,  eub- 
eeetion  1  (g). 

iln  order  againet  a  hueband  for  tJ^  payment  of 
alimony  pendente  Uteie  nota  "Jmal  judgment '*  toithin 
eub'Ceetion  1  (g)  of  eeetion  4  of  the  Bankruptcy  Ad, 
1883,  upon  wMch  a  hankruatoy  notice  can  be  founded  in 
reaped  of  arreare  payable  tkereiMder, 

^peal  of  a  petitioning  creditor  against  the  odder  of 
Mjt.  Begiatrar  Broiighaaiiy  refusing  to  make  a  receiving 
order. 
The  facts  of  the  case  were  as  follows : — 
The  President  of  the  Divorce  Division  made  an  order 
that  the  respondent  should  pay  monthly  to  the  wife 
alimony  pending  the  action  at  the  rate  of  £120  per 
annum.  The  respondent  allowed  live  monthly  instal* 
ments  to  remain  unpaid,  and  did  not  comply  with  a 
bankruptcy  notica  served  upon  him  in  respeet  of  these 
arrears.  The  registrar  decided  that  the  order  was  not 
a  **  final  Judgment ''  in  leepect  of  whieh  a  bankrupt^^ 
notice  could  issue,  and  the  wife  appealed. 

5.  Woolf  for  the  appellant.— The  order  to  pay  ali- 
mony is  a  final  order  in  an  independent  proceeding  :  Ex 
parte  Moore,  14  Q.  B.  D.  627,  33  W.  R.  438.  Orders 
for  such  payments  can  be  enforced  in  the  same  way  as 
judgments  in  the  Chancery  Division :  20  &  21  Vict.  c.  85, 
s.  52.  Though  it  has  been  decided  in  Ex  parte  Linton, 
In  re  Linton,  33  W.  B.  714,  15  Q.  B.  D.  239,  that 
future  payments  cannot  be  proved  for  in  bankruptcy 
there  is  nothing  to  prevent  such  an  order  as  this  being 
made  the  foundation  for  bankruptcy  proceedings: 
Dickene  v.  Diekene,  31  L.  J.  P.  183, 11  W.  B,  Div.  Dig. 

(g;«    Bejj^rted  1^  A.  H.  Topo,^  Vefkt  Barvster-nt-I^w. 
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High  Ooubt. 

Ik  bi  Hamlbt.                                                       High  Ooubi. 

13;  PruwU  t.  PrucaU,  20  L.  T.  K.  8.  331,  17  W,  B. 
Biv.  Dig.  26. 

Jfti/r  Mackmnief  for  the  responddnt,  waa  not  called 
mpoD. 

Lord  Ebkbb,  M.B. — ^Thie  appeal  must  be  diamisse'd. 
It  seems  to  me  that  the  question  whether  an  order  whioh 
may  be  called  a  judgment  is  a  judgment  within  the 
meaning  of  the  Act  must  be  determined  on  a  view  of 
the  order  taken  at  the  time  it  was  made.  If,  at  that 
time,  it  was  not  a  final  judgment,  it  cannot  be  made 
final  by  the  fact  of  its  not  being  obeyed.  This  is  an 
order  to  pay  alimony  pendente  lite,  and,  according  to  the 
practice  of  the  court  in  which  it  was  made,  it  can  be 
▼aried  pendente  lite.  It  is  as  much  an  interlocntory 
order  as  any  that  can  be  imagined.  The  case  of  Eoo 
parte  Moore  does  not  go  far  enough  to  support  the 
appellant's  contention.  It  was  only  decided  there  that 
an  order  for  the  payment  of  costs,  which  formed  part  of 
a  final  judgment  could  itself  be  treated  as  a  final  judg- 
ment. The  order  to  pay  £10  monthly  is  only  part  of  an 
interlocutory  order. 

Fay,  L.  J. — ^I  am  of  the  same  opinion.  In  the  first 
place  the  order  to  pay  alimony  pendente  lite  is  not  a 
judgment,  it  is  a  simple  order.  In  the  second  place  it  is 
not  final.  No  order  could  be  more  wanting  in  the  char- 
acteristics of  finality  than  this  order.  It  must  come  to 
an  end  when  the  final  judgment  is  pronounced,  and  is 
always  subject  to  review.  In  EoapawU  Moore  the  judg- 
ment pronounced  finally  settled  the  rights  of  the  parties 
in  the  action,  and  declared  that  a  right  to  damages 
existed.  The  reference  involved  in  the  judgment,  it  was 
decided,  did  not  affect  the  final  determination  of  the 
parties'  rights  in  the  action. 

Lopss,  L.J.,  concurred. 

Appeal  dUmUeed. 

Solicitors  for  the  appellant,  Lewie  A  Lewis, 

Solicitors  for  the  respondent,  Tyrrel,  Lpwie^  A  Co, 
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March  16, 17, 19,  24. 

In  re  Hamlvi. 
Stephen  v.  CuNimreHAM.  (a.) 

WiU^Coni^ruction-'Veitinff-^Qi/t  over  without  "leav 
ing**  children  *' surviving" -'*' Portions*' -^hoco 
parentis. 

A  gift  hy  a  testatoTf  not  standing  In  loco  parentis  to 
his  grandMldren,  to  his  daughter  for  life^  and  after 
her  death  to  her  children  at  twenty ^one  or  marriage, 
with  hmefiJt  of  survivorship  in  case  any  died  urithout 
having  obtained  a  vested  interest,  and  a  dedaraiian  that, 
until  the  vesting  of  the  "  portions  "  ihereihy  provided  for 
the  daughter's  children,  the  income  ivas,  after  her  deaths 
to  be  applied  for  their  maintenance,  and,  in  ease  of  the 
daughter's  daOh,  **vnthout  leaving  any  child  or  chUdren 
her  smviving,**  tJien  over.  Of  the  daughter's  children, 
two  attained  twenty-one,  and  aU  died  in  her  lifetime  tin- 
married, 

EM,  that  the  rule  laid  down  in  Emperor  v.  Bolfe,  1 
Ves.  sen.  208,  that  the  vested  interests  of  children  were 
not  to  be  divested  by  tJieir  death  in  their  parents'  life- 
time, aUhough  applicable  to  portions  given  by  unU,  as 
well  as  to  cases  of  settlements,  was  not  applicable  to  the 
case  of  portions  to  children  to  whom  tJie  testator  was  not 

(a.)  Beported  hj  S.  F.  Ammdboe,  Esq.,  Baniater^t-lAW. 


in  loco  parentis,  and  that,  the  terms  of  the  gift  Miy 
unambiguous,  the  gift  over  took  effect. 

Adjourned  summons. 

The  facts,  as  stated  in  the  judgment  of  the  oooit, 
were  as  follows  :— 

John  Hamlet^  by  his  will,  dated  in  1825,  gets  hli  ml 
and  personal  estate  to  trustees  upon  trust  to  lell,  and, 
after  payment  of  debts,  to  invest  the  residae  of  tte 
proceeds  end  pay  the  income  to  his  daughter  Qinbeft 
during  her  life,  and,  after  her  death,  as  to  the  oepiH 
*'  in  trust  to  pay,  and  I  do  hereby  give  and  beqoMi 
the  same  unto  all  and  every  the  children  and  eUU  4 
her  my  said  daughter  Elizabeth  Ann  who,  being  e  Ml 
or  sons,  shall  attain  the  age  of  twenl^-one  jeu%% 
being  a  daughter  or  daughters,  shall  attain  that  ags « 
marry,  to  be  divided  between  or  amongst  (hem,  if  MR 
than  one,  in  equal  shares  and  proportions  (with  baMi 
of  survivorship  between  and  amongst  them  in  cue  if 
or  either  of  tiiem  shall  happen  to  die  without  Mi 
obtained  a  veeted  interest  therein),  and,  in  caee  lyaM 
daughter  Elizabeth  Ann  shall  happen  to  die  viM 
leaving  any  child  or  children  her  surviving,  or,  JnV 
such,  they  shaU  aU  die  without  having  obtaiariiWM 
interest  in  the  said  trust  money,  and  with«t  Ml 
any  issue  them,  him,  or  her  surviving,  then"  thit<t<» 
gave  the  said  trust  moneys  to  Wm.  Bennett  aiM 
Goodwin  absolutely,  and  he  declared  that  in  tbe  a» 
time,  and  until  the  vesting  or  payment  of  the  "|i^ 
tions "  thereby  provided  for  the  children  of  bii  m 
daughter,  the  trustees  should,  after  her  death,  tppljt* 
income  for  their  maintenance. 

The  testator  had  no  child  except  his  daogfatvaA^ 
tioned  in  his  wiU.  He  died  in  1825.  Hisdiogiits^ 
then  unmarried.  In  1840  his  daughter  msdAiMk 
Cunningham.  She  had  five  children,  of  whom  vif^  ' 
attained  twenty-one,  and  all  died  unmarried  in  tti^ 
time  of  their  mother.  On  the  11th  of  Jaaoi^Mi 
the  mother  died.  ^^^ 

The  question  raised  by  the  summons  was  #^S 
gift  over,  upon  her  death  without  leaving  ■f"* 
her  surviving,  had  taken  efEeot.  I 

B.  Stephen,  for  the  trustees  of  the  wil]«itikfl&4 
case. 

Vaughan  Bawkins,  for  the  repreeentatives  of  tt0^ 
children  who  attained  twenty*on6.-^The  bensfiti  m 
by  the  testator  to  his  daughter^a  children  wen  ie  V 
nature  of  portions;  their  intereets,  therefore^ ««* ^ 
divested  by  their  death  before  their  motiier,  aad  the  I 
over  doee  not  take  effect.  The  rule  is  stated  in  A^ 
peror  v.  Bolfe,  1  Ves.  sen.  208,  and  reoogaisad 
Wakefield  v.  MaffeU,  10  App.  Gas.  422,  33  W.  B.  I 

He  also  referred  to  Howgrave  v.  Oartieft  3  Yea  a 
79;  Per/erf  v.  Ourwn,  6  Madd.  442;  JToilW 
Ohalie,  6  SCadd.  243;  /n  re  Thompson's  TruA,  5  De 
k  8.  667;  DaUon  v.  BOl,  10  W.  B.  396;  fiiwfi; 
Binns,  1  K.  &  J.  417,  3  W.  E.  Oh.  Dig.  87 ;  CerrJ 
Larkins,  12  W.  B.  616,  4  De  O.  J.  &  a  248;  Bsg" 
V.  Bythesea,  2  W.  R.  677 ;  Jackson  v.  Dover,  WW;J 
855,  2  H.  &  M.  209 ;  Woodcock  v.  Duke  of  Dm 
Bro.  0.  0.  669 ;  Kennedy  v.  Sidgwick,  3  K.  *  J.  W 
W.  R.  Oh.  Dig.  107 ;  Jeyes  t.  Savage,  28  W.B.  !■ 
L.  B.  10  Oh.  665. 


Beaumont,  for  persons  claiming  under  the  gift 
The  gifti  to  the  children  were  divested  by  their  di 
in  their  mother's  lifetime,  and  the  gift  over  talcss  a 
Young  v.  Turner,  1  B.  &  8.  550.  10  W.  B.  C  L. 
89.  [Kay,  J.— The  case  moat  against  your  oontai 
is  Torres  v.  Franco,  1  B.  ft  M.  649,  where  the  tsw 
the  gift  are  almost  identical  witii  those  in  the  iteN 
<»"•]  1 

BramwM  JkwiSt  for  pmona  Uk^mm  W«« 


Vol.  sxzvt. 

(Kay  <.  1886.] 
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referred  to  Ghadwkh  ▼.  ChnMoM,  3  Oifl.  Sai,  10  W.  B. 
Ob.  Big.  101,  and  In  rt  Leadeif^i  EstaU^  17  L.  B.  Ir. 
279,  84  W.  B.  Dig.  139. 


r.  HawIHM  repUedi 


Cur.  adv.  vuU, 


Haroh  24.— Kat,  J.,  after  etatlng  the  facte  as  above 
•et  ont,  went  on  to  say :— >0n  the  grammatical  oon«trao- 
tloQ  of  the  will  I  ehoold  come  to  the  oonclarion  that,  in 
the  events  that  have  happened,  the  gift  over  took  effect. 
Elisabeth  hae  died  without  "leaving  any  child  or  chil- 
dren her  sarviving.'*  The  other  branch  of  the  gift  over, 
in  my  opinion,  refers  to  the  death,  under  twenty-one,  of 
ahildren  who  might  survive  her. 

It  is  argued  that  these  are  portions  given  to  Eliza- 
beth's children  by  their  grandfather,  who  for  this  pur- 
pose had  placed  hfanself  loco  pareniii,  and  that  the 
artificial  rule  of  construction  adopted  in  Emperor  v. 
Bol/et  and  a  long  series  of  subsequent  cases  upon 
settlements,  where  the  court  has  overcome  express  words 
which,  taken  literally,  would  divest  an  interest  which 
bj  previous  words  of  gift  was  vested  in  a  child,  applies  to 
portions  given  by  will  as  well  as  to  cases  of  settlements. 
I  cannot  deny  that  this  doctrine  may  apply  to  gifts  by 
will  in  certain  cases.  It  was  so  decided  in  Farrer  v. 
Barker,  9  Hare,  737;  Jackson  v.  Dover;  and  In  re 
KnowleB,  81  W.  B.  183, 21  Oh.  D.  806. 

But  has  any  deciiion  gone  eo  far  as  to  disregard  such 
express  words  of  gift  over  as  I  find  in  this  will  P  Most 
of  the  authorities  are  with  reference  to  a  limitation  in  a 
setUement  in  trust  for  the  parent  for  life,  then  to  chil- 
dren who  attain  twenty-one,  and,  if  the  parent  die 
without  leaving  children,  over.  If  children  attain 
twenty-one,  and  all  die  in  the  parent's  lifetime,  the  court, 
to  prevent  the  vested  interests  from  being  divested,  has 
read  the  word  **  leaving  *'  as  though  it  were  *'  having  " 
or  ''having  had"— a  considerable  liberty  being  thus 
taken  with  the  actual  words  to  effectuate  what  the  court 
conceives  to  be  the  paramount  intention  in  a  marriage 
settlement,  of  securing  portions  to  the  children  who  live 
to  attain  a  vested  interest  in  them.  But  it  cannot  be 
denied  that  some  of  the  cases  on  marriage  settlements 
have  gone  beyond  this.  Generally  speaking  they  are 
all  cases  in  which  there  was  some  ambiguity  in  the 
expressions  used. 

In  Torre$  v.  Franeo,  by  a  marriage  settlement  stock 
was  to  be  held  in  trust  4ot  the  husband  and  wife,  and  if 
the  wife  survived,  then,  after  her  death,  if  there  should  be 
any  child  or  children  living  at  the  time  of  her  decease, 
upon  trust  for  such  of  the  said  children  as  should  attain 
twenty-one  or  be  married,  as  tenants  in  common,  and  if 
there  should  be  but  one  such  child  who  should  live  to 
attain  that  age  or  be  married,  then  for  the  sole  use  of 
such  child,  the  dividends  of  the  apparent  share  of  an 
infant  to  be  applied,  after  the  mother's  death,  for  its 
maintenance;  and  in  case  the  mother  should  die 
**  without  leaving  any  child  or  children  at  the  time  of 
her  decease,  or  in  case  there  should  be  one  or  more  such 
children  or  child  then  living,  yet  all  of  them  shall  die 
under  the  age  of  twenty- one  years  and  unmarried," 
then  there  was  a  limitation  over.  Sir  J.  Leach  said : — 
*'  The  gift  over  is  not  to  take  effect  unless  all  the  chil- 
dren die  under  age  and  unmarried.  This  is  inconsistent 
with  the  clause  which  imports  that  a  child  to  take  must 
survive  the  mother,  and  where  clauses  are  conflicting 
the  rational  presumption  is  that  a  child  attaining 
twenty-one  takes  a  vested  interest.*' 

The  words  of  the  gift  over  in  that  case  resemble 
thoee  in  the  case  before  me.  I  confess  I  should  have 
thought  that  the  gift  over  in  case  there  should  be  a 
child  or  children  living  at  the  mother's  death,  "yet 
all  of  them  should  die,"  referred  only  to  such  children 
as  might  be  then  living,  but  it  was  not  so  con*t trued, 
Snch  a  decision  seems  to  justify  the  words  of  Turner, 
hJ,9  ia  Curne  t.  jkirMifi  that  when  in  the  flnt  past  of 


the  settlement  it  is  dear  that  children  are  to  take  vested 
interests,  a  gift  over  if  they  die  In  the  lifetime  of  the 
parents  would  not  divest  them. 

Lord  Oottenham,  in  Whaiford  v.  Moore,  3  My.  k  Or. 
270,  said  that  in  these  cases  it  may  be  thought  that 
courts  have  gone  the  full  length  that  is  Justifiable,  and 
that  "  the  cases  on  this  subject  are  ao  little  reconcilable 
that  the  only  reasonable  course  is  to  lean  in  favour  of  a 
construction  which  includes  all  the  children,  if  the 
instrument  affords  fair  grounds  for  doing  so ;  but,  if 
not,  to  give  effect  to  the  plain  meaning  of  the  words 
used." 

This  was  approved  by  Turner,  L.J.,  in  Farrer  v. 
Barker,  which  was  a  case  under  a  will,  where  he  said 
that,  although  '*the  same  rule  of  constructions  **  upon 
this  subject  was  applicable  to  wills  and  settlements,  yet 
the  different  character  of  the  instrument  was  a  cir- 
cumstance to  be  weighed,  and  in  the  case  before  him, 
although  the  gifts  were  to  grandchildren  of  the  testator, 
there  was  nothing  to  show  that  he  stood  in  loeo  pareniU, 
and  accordingly  the  court  declined  to  apply  the  rule. 

In  Young  v.  Turner  there  was  a  devise  of  real  estate 
in  trust  for  the  testator^s  niece  for  life,  and  after  her 
death  to  her  issue,  to  be  divided  at  twenty-one  or 
marriage,  and  to  their  heirs  and  assigns,  but  if  the  niece 
should  die  leaving  only  one  child,  then  to  that  only  child 
in  fee,  but  in  case  she  should  die  without  leaving  any 
issue  of  her  body  at  the  time  of  her  deoease,  or  in  case 
all  such  issue  should  die  under  twenty-one  and  un- 
married, there  was  a  gift  over.  The  niece  had  only  one 
child,  a  daughter,  who  attained  twenty-one,  and  died  in 
her  mother^s  lifetime,  and  it  was  held  that  the  gift  over 
took  effect.  This  case  was  brought  to  the  attention  of 
Lord  Hatherley  in  White  v.  HUl,  L.  B.  4  £q.  265,  who  said 
that  it  would  be  much  more  diflloult  to  turn  "  leaving  at 
the  time  of  her  decease  "  into  '*  having  "  than  "  leaving '' 
simply.  The  words  *<  at  her  decease  "  diitiuguish  the 
case  from  In  re  Thompeon^a  Truat, 

The  result  of  these  decisions  is  that  these  words  in  a 
wiU,  if  the  case  is  not  a  case  of  portions  to  children  to 
whom  the  testator  was  «ft  2ooo  parenUe,  would  receive  a 
construction  according  to  their  grammatical  meaning 
which  would  exclude  a  child  who  attained  twenty-one 
and  died  in  the  lifetime  of  the  tenant  for  life.  But  in  a 
settlement,  or  in  a  will  where  the  testator  was  in  loeo 
parentis  to  the  children  intended  to  be  benefited,  the 
gift  over  might  either  be  differently  construed  or  dis- 
regarded. . 

The  important  question,  therefore,  is,  was  the  testator 
in  the  c«se  before  me  in  loco  parentis  to  the  possible 
children  of  his  daughter  Elizabeth,  who  did  not  marry 
until  after  his  death.  The  only  ground  for  suggesting 
this  is  that  in  the  maintenance  clause  he  speaks  of  the 
shares  of  the  possible  grandchildren  as  portions.  But  if 
that  is  snflloient  to  place  the  testator  in  loco  parentis  to 
grandchildren,  not  one  of  whom  was  bom  in  his  lifetime, 
I  do  not  see  how  it  could  be  denied  that  any  gift  by  a 
testator  to  his  grandchildren,  or  any  settlement  under 
which  grandchildren  of  the  settlor  would  take  a  benefit, 
would  put  him  in  loco  parentis  to  such  grandchildren, 
whether  he  ever  saw  ^em  or  not. 

In  £x  parte  Pye,  18  Yes.  140,  Lord  Eldon  defines 
"  heus  parenliB  "  as  being  "  the  situation  of  the  person 
described  as  the  lawful  father  of  that  chUd.*'  This 
definition,  which  is  little  more  than  a  literal  translation, 
is  adopted  by  Lord  Oottenham  in  Powyi  v.  Mansfield, 
3  My.  k  Or.  367  ;  and  in  Pym  v.  Lockyer,  5  My.  &  Or. 
35,  the  same  learned  judge  said  that  for  the  purpose  of 
the  rule  against  double  portions,  whether  the  donor  had 
assumed  the  office  of  a  parent  may  be  proved  by  extrin- 
sic evidence  such  as  the  general  conduct  of  the  donor 
towards  the  children,  or  by  intrinsio  evidence  from  the 
nature  and  terms  of  the  gift. 

In  Tueker  v.  Burrows,  13  W.  B.  771,  2  H.  ft  M. 
616t  with  s«gaid  to  the  pzasanptioa  of  advanocnieat* 
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Loid  Hatherley  said  that  it  had  been  applied  to  the 
ca«B  of  an  illegitimate  child,  a  grandchild  after  its 
father's  death,  and  a  person  towards  whom  the  pur- 
chase had  asBomed  the  position  of  a  parent.  But  he 
repeats  a  question  of  Knight  Brace,  Ij.J.,  **  Is  there 
any  case  of  grandfather,  father,  and  son,  the  father 
aliTcP" 

No  case  was  cited,  nor  do  I  know  of  any  which  has 
carried  the  doctrine  of  a  testator  placing  himself  in  loeo 
parmdU  to  grai^dchildren,  objects  of  his  bounty,  by  the 
mere  words  of  the  will,  anything  like  so  far  as  I  am 
asked  to  carry  it  in  this  case. 

I  decline  to  do  this  for  the  purpose  of  introdudog  a 
rule  of  construction  which  does  violence  to  the  actual 
words  of  the  will.  In  one  of  the  last  cases  on  this  sub- 
ject, c/syes  ▼.  Savage^  which  was  the  case  of  a  settle- 
ment, the  court  intimated  that  these  authorities  had 
been  carried  far  enough,  and  deoliaed  to  apply  the  rule 
under  the  terms  of  that  deed.  I  confess  that  is  my  own 
opinion.  If  this  had  been  the  case  of  a  settlement,  in 
construing  which  the  paramount  consideration  of 
making  a  proTision  for  children  of  the  marriage  who 
attained  twenty-one  might  be  allqwed  to  control  words 
of  defeaaanoe,  the  true  principle  is  that  before  the 
court  can  do  so  it  must  be  satisfied  that  there  is  an  am- 
biguity in  the  terms  of  the  instrument.  I,  on  the 
contrary,  am  satisfied  that  in  this  case  there  is  no 
such  ambiguity,  and  I  should  hesitate  long  before  I 
applied  the  rule  to  the  words  I  hawe  to  deal  with  if  they 
were  in  a  settlement.  Th)s  ii  not  the  case  of  a  settle- 
ment, but  of  a  will,  to  which  no  suoh^stringent  rule  is 
applicable. 

I  must  therefore  construe  these  words  according  to 
their  obTious  meaning,  and  I  accordingly  hold  that,  in 
the  cTcnts  that  haTC  happened,  the  gift  ower  to  Wm. 
Bennett  and  Sarah  GK>odwin  took  effect. 

SoHdtors,  PridMua  A  Sons;  T,  B.  Francis; 
Jl^unna  dt  Lcngdm,  ' 


In  re  Lajeo)  Dktelophevc  Assocunoir. 
Kent's  Case,  (a.) 

Oompanff — Winding  up^Shareholder-^CtonMhuiory'^ 
Payment  of  eharee  in  caah-— Agreement  to  apply  deU 
of  company  for  future  edUe — Companiet  AeC,  1867 
(80  A  31  Vid.  c  181X  e.  25. 

A  ehareholder  in  a  company  which  had  power,  under 
iU  articlea  of  aeaodation^  to  receive  in  advance  from  it$ 
membere  the  hdlanee  due  on  their  eharee,  hought  up  a 
debt  owing  from  the  company,  and  regueeted  the  direAora 
to  transfer  to  him  from  the  amount  of  the  debt  a  sum 
sufficient  to  pay  up  his  shares  in  fuU.  The  directors 
fossed  a  resoiutUm  to  this  effect,  but,  excepting  the  minute 
of  thie  resolution,  no  entry  was  made  in  the  company*s 
boohs  of  the  shares  being  fuUy  paid  up,  nor  was  any 
contract  registered  under  seetim  25  of  the  Companies 
Act,  1867.    In  tfie  winding  up  of  t?he  company, 

Hdd,  that  there  hadbeen  nothing  equivalent  io  pay^ 
ment  in  cash  for  the  sharu  within  section  25,  and 
that  the  sharehoXder  was  therefore  liable  for  calls. 

Ferrao's  case,  22  W.  E.  386,  L.  B.  9  Oh.  355.  dis* 
HnguisTied, 

Adjourned  summons. 

The  11th  article  oi  association  of  the  above  company 
provided  that  <*the  directors  may,  if  they  think  fit, 
receive  from  any  member  willing  to  advance  the  same^ 


M  a^ported  by  H.  F.  Axvboi,  Esq.,  BantotoE^afr^I^^w* 


all  01  any  parts  of  the  moneys  due  upon  ths  Bfaan« 
shares  held  by  him  beyond  the  sums  sotoally  «ilk| 
for." 

H.  Blent  was  the  holder  of  about  800  shares  of  £10  k 
the  company,  and  having  bought  up  a  debt  of  iM 
£1^,000,  which  was  owing  by  the  oompsny  to  % 
Eichholi,  he,  on  the  18th  of  ICarfib,  1886,  pfeeest^ij 
creditor's  petition  for  the  winding  up  of  the 
but  the  petition  was  not  advertised,  and  it  we« 
drawn  on  the  17ih  of  April,  1886.  The  poiohsie  of 
debt  had  been  completed  on  the  2nd  of  April,  on 
day  it  had  been  resolved  at  a  meeting  of  the  diieofeon 
the  company,  ^  that  the  seal  of  the  assooistiim  ' 
affixed  to  the  assignment  from  Mr.  W.  Eiehhokto 
H.  Kent  of  the  association's  indebtedness  to  Mr. 
Eichholz,  as  expressed  therein."  On  the  same  daj  M 
wrote  to  the  directors  as  fbllows  :— '<  Geiiil6BiaB,i4| 
request  you  to  transfer  from  the  amount  doe  fnsij 
association  to  me  in  respect  of  the  debt  assigned  by* 
Eidiholz  to  me,  a  sum  sufficient  to  pay  up  in  M 
shares  standing  in  Mr.  W.  Shury's  name  in  tbe' 
of  the  association,  and  also  the  shaies  standing  fa 
name  in  the  said  association,  except  those  tUi 
transferred  by  me  to  Mr.  H.  B.  Dry."  And 
same  day  the  directors  passed  a  resolution  thit' 
debt  assigned  by  Mr.  Eichhola  to  Mr.  Kent  si  ^ 
said  be  applied  in  paying  up  in  full  the  shaies 
in  Mr.  Kentf  s  letter  of  this  date." 

Beyond  the  minutes  of  these  resolutions  then 
entry  in  the  company's  books  with  reteienfli  to 
transaction,  nor  was  any  contract  in  writing  M" 
these  shares  filed  with  the  registrar  of  Joint  M, 
panics. 

On  the  6th  of  April,  1886,  a  creditor's  petM 
presented  for  winding  up  the  company,  on  lim 
order  was  made  on  the  20th  of  April.    Tbii 
was  taken  out  by  the  liquidator  for  the  ^0^9 
enforcing  payment  by  Kent  of  a  call  ^j^^S' 
shares,  in  respect  of  which  he  had  been  |lii^*' 
list  of  oontributories. 

Marten,  Q.C.,  and  Femon  Smith,  for  the  I . 
There    was    no   payment  in    cash  for  KeisiJ 
within  section  25  of  theOompaniee  Act,  1867. 
as  at  the  date  of  the  transaction  Kent's  P^| 
winding  up  the  company  was  pending,  the  sUflgFi 
ment  cannot  be  supported:  Oompanies  Act,  \^^\ 

The  respondent,  Kent,  in  person.— The  I^b^^- 
2nd  of  April,  and  the  directors*  resolution,  eslmS] 
minute  book,  constitute  a  good  approprii^  ^^ 
dent  part  of  the  debt  to  satisfy  future  csOs. 
a  valid  set-ofl  of  the  debt  against  the  eaUs:  W1 
Bankruptcy,  4th  ed.,  p.  112 ;  Boss  v.  Hari,  81teniti 
2  8m.  L.  0.,  0th  ed.,  p.  824;  Bailey  v.  FM^  "^  w 
294,  L.  B.  7  Q.  B.  34 ;  Bankruptcy  Act,  1883  m 
VioUe.  62),  s.  38;  Oompaniee  Act,  18<^<>>-*V.| 
shares  were  paid  for  in  cash  within  section  W  •] 
Oompanies  Act,  1867;  Spargo's  case,  21  ^*  *^ 
L.  B.  8  Oh.  407,  and  i^errao's  case,  22W.B.W' 
9  Oh.  855. 

Kat,  J.— In  this   case,  which  ^^  ^^^  ^^ 
argued,  the  point  raised  is  a  very  short  cos*   ^f 
as  I  understand  them,  are  as  foUows :  The  i 
Mr.  Kent,  being  a  holder  of  shares  in  this 
purchased  a  debt  due  by  the  company  to  a  Mr.  J 
and  agreed  with  the  directors  of  the  coaipnaTj 
debt  which  he  had  so  purchased  should  be  r^ 
under  the  articles  of  association  it  might  be  ni 
in  payment  of  calls  that  had  been  made  upon  kisi 
but  in  paying  up  his  shares  in  full  in  sxMss^\ 
calls  that  mightbe  mada.    It  is  dear  that sod^AJ 
action  could  not  ^ome  within  any  ^^"^^^'^f^St 
It  is  ev&tiia  to  the  eadslfiKve  of  a  rightd  fiH«  i 
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I  diMdnfl  from  the  company  to  Hr.  Kent,  and  a  debt 

te^ftoo  him  to  the  oompanj.    There  was  no  debt  due 

jgomhimto  the  company.    What  he  vanted  to  do  was, 

B9t  to  pay  any  debt  due  from  him  to  the  company,  bat 

i»  aatidprte  possible  oalls^  which  might  ncTer  be  made 

g^  ail  i(  the  oompany  was  pzospetons.     It  was  clearly 

■nwwwniy  that  an  arrangement  of  that  kind  between  him 

laA  ^  diisetors  should  be  carried  out  by  some  formal 

jioeeediBg.    What  took  place  was  that  Mr.  Kent,  on  the 

M  of  April,  1886»  wrote  to  the  directors  as  follows  :— 

J/Bm  kndship  read  the  letter  of  that  date,   and  oon- 

[!lantd:— ]    That  is  a  request  that  part  of  this  debt 

I  ^MRdd  be  applied  in   payment   up   in   full   of   the 

.  ihsm  vhfeh  are  mentioned.    On  the  same  day,  there 

MigfhiM  dixectors  present,  at  a  board  meeting  this 

i^nlsim  wss  passed :— [His  lordship  read  the  second 

\  Mbbttm  of  the  2nd  of  April,  1886  :-~^    There  I  find 

^  ^itMfrimd  facU  eiidence  of  an  agreement  between 

'  lb  imton  and    Mr.    Kent   that  a   sufficient   part 

>  ft»  debt  of   Mr.  Eichhols   which  Mr.   Kent  had 

;  lAuuld  be  applied  in  paying  up  his  shares  in' 

L  of  calls  which  might  thereafter  be  made. 

qwtkm  is,  was  that  payment  P    There  was  no 

a  the  bodkB  of  the  company  sho?ring  that  the 

I  had  been  paid  up,  and  nothing  except  what  I 

iMd  was  done  to  carry  out  the  arrangement  entered 

I  betiMi  Hr.  Kent  and  the  directors.    It  appears 

|j]fc"**8iUmg  np  occurred  very  soon  afterwards,  and 

^ wi»\Mhi8n taken  away  by  the  liquidator.  Practically, 

ihittttwas  done  in  the  matter.    In  my  opinion 

^tmnetioiwas  not  payment,  but  only  an  agreement 

Cthedebdhdold  be  applied  in  payment.    lam  re- 

^fe/emu>*«  coss,  which  confirms  me  in  the  opinion 

RtaRiMd. 

i/oroo'i  COM  what  was  done  was  this.  A  Mr. 
^  ^  bfOQght  an  action  against  the  company 
kvateoopromised,  and  a  judge's  order  was  made 
BNoi;  the  terms  being  that  the  oompany  were  to 
Webb  £3,900,  whereof  £3,200  was  to  be  paid  by 
I  of  ezehsDge,  and  the  company  were  to  credit  fifty 
HMtending  in  the  name  of  Ferrao  with  £700,  so  as 
ame  fully  paid  up.  If  the  case  had 
t  there  there  would  have  been  merely  a  contract 
'  payment  But  the  case  did  not  stop  there. 
I  to  thst  effect  were  accordingly  made  in  the 
k  of  the  company.  Then  there  follows  the  winding- 
"!!,  and  MeUisb,  L.J.,  in  his  judgment,  after  refer- 
^t»  the  judged  order,  said  this: — "In  my  opinion, 
at  the  company,  in  pursuance  of  that  judge's 
\  did  credit  the  shares  of  Ferrao  with  the  £700  so 
l^aake  them  fully  paid-up  shares,  that  moment  the 
^VBspaid  by  the  company  to  Webb  just  as  much 
'  it  was  paid  in  cash."  He  does  not  say—''  the 
fc  the  judge's  order  was  made,"  the  judge's  order 
a  contract,  but  the  moment  the  contract 
ksairied  out  by  crediting  the  shares  with  the  £700  in 
iaoDipany's  books.  And  that  is  made  more  clear  by 
' '  \  says  later  on  in  the  judgment:— ^ It  is  exactly 
I  thing  as  if  Webb  had  gone  to  the  company, 
f  the  company  had  handed  over  to  Webb  £700  in 
notes,  and  then  Webb  had  said,  *  i  wish  to  pay 
'  i  shares  of  my  friend  Ferrao,  there  is  the  £700  in 
notes  back  again.'  There  was  no  need  to  go 
gh  that  form ;  and,  in  my  opinion,  writing  it  ofE 
» books  is  perfectly  equiYalent  to  payment."  Be- 
1  question  the  raiHo  decidendi  was,  not  that  the 
sufficient  payment,  but  that  the  actual 
;  off  the  amount  in  the  books  of  the  company  was 
ent  to  payment — ^that  is,  that  it  was  not  necessary 
I  through  the  form  of  handing  the  money  oyer  and 
it  back  again.  That  is  exactly  the  point  in 
lis  case  fails  to  be  equiTalent  to  Ferrao* a  ease. 
iflie  was  nothing  but  the  agreement  with  the 
,  which  was  not  carried  out  by  any  entry  in  the 
r' in  any  other  way  whatever.    Then,  of  course, 


comes  in  the  Oompanies  Act,  1867,  which  enacts  by 
section  S6  that  *'  every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof  in 
cash,  unless  the  same  shall  ha?e  been  otherwise  deter- 
mined by  a  contract  duly  made  in  writing  and  filed 
with  the  Registrar  of  Johit  Stock  Companies  at  or  be- 
fore the  issue  of  such  shares."  Nothing  of  that  kind 
has  been  done.  The  agreement,  even  if  it  woold  other- 
wise satisfy  the  terms  of  the  statute,  has  not  been 
registered.  Therefore,  I  am  afraid  that  on  this  ground 
I  must  hold  this  gentleman  liable  for  the  calls  made  in 
the  winding  up  in  respect  of  the  shares  held  by  him. 

Solicitors,  Badham  ^  WiUiami  ;  H.  0.  Morris, 


Ohau.DiY.  (  v     u  lis 

Ohitty,  J.  J  ^*'^^  ^^• 

WnJB  V.  LusF.  (a.) 

PraeUce^-Morigager  aud  mortgagee — BguiiaUe  jwrii' 
diction  —  Receiver — ^orsc^ure  dbeolute-^udicaiure 
Act,  1878,  s.  24,  tuh^eeetion  7. 

Judgment  for  foredoaure  ahaoluU  ends  a  foreclo$ure 
action,  and  therefore  the  plaintiff  cannot  oltain  a 
receiver,  even  though  the  conveyance  of  the  property  hat 
not  heen  eettted. 

This  was  a  foreclosure  action.  The  mortgage  was  an 
equitable  mortgage  by  memorandum  on  six  leasehold 
houses  held  under  a  demise  less  three  days  for  a  long 
term  of  years.  The  mortgagor  had,  before  the  com- 
mencement of  the  action,  mortgaged  the  property  to  an 
insurance  company  for  more  than  its  value  without  dis- 
closing the  existence  of  the  equitable  charge. 

The  plaintiff  had  obtained  an  order  for  foreclosure 
absolute,  but  had  not  yet  called  for  a  oonyeyance  of  the 
defendant's  interest. 

The  mortgagee  was  in  receipt  of  the  rents  and  profits, 
and  applying  the  same  to  his  own  purposes. 

The  plaintiff  took  out  a  summons,  which  now  came 
on  to  be  heard  by  way  of  motion,  for  the  appointment 
of  a  reoeiver  without  prejudice  to  the  rights  of  any 
prior  incumbrancer,  and  for  directions  that  the  tenants 
be  ordered  to  attorn  and  pay  their  rents  to  the  receiver, 
and  that  the  recei? er  out  of  such  rents  pay  and  keep 
down  the  ground-rent  and  perform  and  observe  the 
covenants  in  the  superior  lease,  and  pay  the  balance  of 
fifuoh  rents  to  the  plaintiff. 

Sir  A*  Wateon,  Q.O.^  and  Bowden,  for  the  plaintiff, 
based  the  application  on  the  equitable  jurisdiction  of 
the  court  in  appointing  receivers :  Judicature  Act,  1873, 
s.  24,  sub-section  7. 

They  referred  to  Salt  v.  Cooper,  39  W.  B.  553, 16 
Ob.  D.  645. 

Bomcr,  Q.O.,  and  A.  dB,  BerreU,  for  the  mortgagee, 

Ohittt,  J*— This  is  a  summons  which  I  adjourned 
from  chambers  to  come  on  by  way  of  motion  for  argu- 
ment in  court.  The  plaintiff  obtfiined  a  foreclosure 
decree,  which  was  afterwards  made  absolute.  That 
being  so,  all  that  would  remain  to  be  said  would  be  that 
the  action  was  at  an  end,  with  the  exception  of  one 
thing,  and  that  was  that  the  conveyance  remained  to  be 
settled,  and  that,  if  the  plaintiff  requires  a  conveyance, 
he  has  the  right  to  take  proceedings  to  obtain  it  The 
action,  in  fact,  is  worked  out  subject  to  that  one  matter. 
The  court  has  no  power  to  add  to  the  foreclosure  decree 
with  the  exception  of  settling  the  conveyance,  although 
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High  Oou&t. 


Ik  bb  Habtibs  ft  Obawtubo. 


HiqhOoubt. 


H 


Id  a  proper  oaae  it  maj,  of  ooorse^  op«n  the  foreolosare, 
where  the  defendant  shows  spedal  dronmstanoes  for  the 
reconsideration  of  the  jadgment  Subject  to  these 
obsenrations,  I  hold  that  after  ioredosnre  absolute  an 
action  for  foreclosure  is  at  an  end. 

But  the  plaintiff  here  asks  for  a  receiYer  on  the 
analogy  of  asking  for  equitable  execution.  But  he  is 
in  error  in  supposing  that  there  is  any  analogy. 
Equitable  execution  is  a  procoss  by  which  the  court 
enables  a  Judgment  creditor  to  obtain  payment  when 
ordinary  execution  will  not  reach  the  debtor.  It  is  a 
process  which  enables  the  judgment  creditor  to  reach 
any  interests  in  land  which  ordinary  execution  will  not 
reach.  But  the  reoelYer  is  receiYer  of  what  P  Why,  of 
some  portion  of  the  defendant's  real  estate  which  is 
already  charged,  but  which  there  is  diifioulty  in  reach- 
ing. The  receiYer  is,  in  fact,  a  receiYer  of  the  debtor's 
interest  in  the  property  and  of  nobody  else's,  and  the 
property  affected  is  confined  to  the  debtor's  interest  in 
it.  A  receiYership  order  is  a  mere  mode  of  execution. 
Here,  howcYcr,  there  is  no  judgment  on  which  execution 
can  go.  There  is  nothing  in  the  judgment  of  Jessel, 
M.B.,  in  Salt  y.  Oooper^  nor  is  there  anything  in  the 
Judicature  Act,  1873,  which  says  that  in  sueh  a  case  as 
the  present  a  receiYership  order  should  be  made,  because 
the  judgment  otherwise  cannot  be  worked  out.  I  say 
that  the  judgment  has  been  worked  out  subject  to  what 
I  haYe  said  as  to  the  settling  of  the  oonYeyance  still 
remaining. 

I  am  not,  howcYer,  saying  anything  as  to  whether  the 
plaintiff  is  entitled  to  an  order  for  possession.  The 
plaintiff,  howcYer,  is  not  asking  for  that,  because  he 
appears  to  be  under  the  apprehension  that  if  he  takes 
possession  he  may  become  snl^ect  to  the  burthen  of 
coYcnanti  towards  persons  not  parties  to  the  action,  and 
also  perhaps  be  subject  to  ooYenants  with  reference  to 
the  peculiar  nature  of  the  property,  with  the  result  that 
he  will  get  nothing  out  of  tbb  property  whatever.  There 
are,  to  my  mind,  some  dilBeulties  in  the  way  of  getting 
an  order  for  possession,  but  I  do  not  wish  to  be  taken  to 
be  saying  anything  which  may  prejudice  that  question. 

I  can,  howcYer,  find  no  ground  whatcYer  for  acceding 
to  the  present  motion.  The  defendant  denies  that  he  is 
in  possession.  He  has  no  right  whatcYcr  to  the  rents. 
If,  howsYer,  I  were  to  make  the  order  the  plaintiff  asks 
for,  I  should  be  making,  as  it  were,  an  order  for  a  re- 
ceiYership in  the  air.  The  plaintiff  is,  in  fact,  asking  for 
a  receiYership  order  against  himself,  for  a  receiYer  acts 
for  all  parties  to  the  action,  and  the  plaintiff  may  now 
be  s^id  to  be  the  only  iotereeted  party. 

I  decline  to  say  anything  as  to  the  merits  of  the  case, 
for  the  question  before  me  is  a  purely  technical  one. 

The  motion  is  dismissed,  with  costs. 

Solicitors  for  the  plaintiff,  E,  Bromley, 
Solicitors  for  the  defendant,  B,  ff.  Van  Tromp. 


Ohan.  DiY.Y  .     ,,  ,o 

North,  J.  1  ^P'*118. 

In  re  Easiies  &  Crawvued.  (a.) 

Midtor  —  Bemuneration  —  Lease  —  Rent  —  Shares — 
Money  payment  or  premium'^Solicttarti*  ^munera- 
Hon  Order,  1882,  tchtduU  1,  part  2,  r.  5. 

A  firm  of  soUeitors  were  employed  hy  a  Uiior  to 
prepare  for  him  a  lecue  of  certain  property  for  twenty  ^ 
one  yeart  to  a  company,  the  eoneideration  for  the  leate 
being  a  rent  of  £60  and  the  issue  of  400  shares  of  the 
nominal  walue  of  £10.  None  of  the  co7npany*s  ehares 
had  been  sold,  so  that  no  market  value  had  been  plaeed 

(ck)  Bepoxted  by  J.  T&vmqum,  ISsq.,  Baoister-at-Law. 


upon  them ;  and  200  of  the  400  lAarsi  had  wA  hm 
issued. 

The  solicitors  charged  the  seals  fee  on  the  reid  o/  4 
and  also  the  scale  fee  for  deducing  titU^  perwig 
completing  deed  as  upon  a  premium  of  £4,000,  i 
amount  of  tJie  nominal  value  of  the  400  sAarei. 

EeU,  that  they  were  not  entitled  to  make  (he  Ml 
charge,  as  the  value  of  the  shares  could  nUbe 
and  rule  5,  part  2,  schedule  1,  of  the  RenwiMf^ 
Order,  1882,  did  not  apply  to  such  a  com. 

Adjourned  summons. 

Messrs.  Hasties  ft  Grawfurd  were  employed  bj  Ii( 
Wallsconrt,  the  tenant  for  life  of  the  Ardree 
the  county  of  Gkdway,  to  prepare  for  him  a  lean 
certain  property  to  the  Ardree  Fishery  Go.  (~ 
The  lease  and  counterpart  were  duly  prepared, 
lease  was  executed  by  Lord  Wallsconrt,  bat  the 
part  was  not  executed  by  the  company.    Msmtb. 
ft  Grawfurd  alleged  that  Lord  Wallsconrt  hsd 
pay  to  them  the  scale  fee  for  the  preparation  cf 
lease. 

It  was  witnessed  in  the  lease  that,  io 
the  "  rent  and  profits  "  thereinafter  reserved 
coYcnants  thereinafter  contained,  and  on  the  pi 
company   to    be   obserYed  and    performed,  t 
thereby  demised  unto  the  company  the  proper^ 
described,   and  the    consideration    was 
''  Yielding  and  paying  unto  the  lessor,  his  heiHi 
sors,  and   assigns,  in  respect  of  the  premiM 
demised,  the  dear  yearly  rent  of  £80,  to  be  I 
equal  half-yearly  payments,    .     •    .    and  alio 
and  paying  unto  the  lessor,  his  heirs,  sueceM 
assigns,  the  profits   accruing  on    an    issue  i 
or  to  proper  parties  on  his  behalf,  of  200  dum*^ 
nominal  Yalue  of  £10,  such  shares  to  be  tM^' 
issued  to  the  lessor  or  to  sucb  parties  as  M 
fully  paid  up  at  the  time  of  allotment ;  aiil«b> 
ing  and  paying  unto  the  lessor,  his  heii^  " 
and  assigns,  the  profits  accruing  on  a  fuA* 
aforesaid  of  200  shares  of  the  nominal  Tslne* 
such  last-mentioned  shares  to  be  allotted  to  oA 
to  the  lessor  or  to  proper  parties  on  his  behsU  * 
paid  only  as  when  the  unpaid  portion  of  £5  p« ' 
or  any  part  thereof,  shall  be  called  up  upon  the  " 
paid-up  shares  in  the   proportion  of  two  fo 
shares  of  £10  each  for  each  Is.  per  share  called  np 
the  said  partially  paid  shares." 

The  first  200  shares  had  been  allotted  to  ffoipi 
Lord  Wallsoourt,  but  the  other  200  shares  hsd  not 
allotted.    No  market  Yalue  had  been  plsoed 
shares  of  the  company,  none  of  which  had  been 

In  their  bill  of  costs  deHYcred  to  Lord  Wi 
Messrs.  Hasties  ft  Grawfurd  charged,  as  the 
for  deducing  title,  perusing  and  completing  d( 
a  premium  of  £4,000  in  shares,  £40— viz ,  o 
halt  per  cent,  on  the  first  £1,000,  £15;  ose . 
on  the  second  and  third  £1,000,  £20 ;  and  one-hi«| 
cent,  on  the  fourth  £1,000,  £5. 

On  taxation  the  taxing  master  held  that  the 
did  not  apply  to,  and  could  not  be  charged  *' 
case ;  and,  in  the  presence  of  the  parties,  sllc 
a  list  of  fees  which  appeared  to  him  fair  and 
in  such  circumstances. 

Messrs.  Hasties  ft  Grawfurd  submitted  objeetionij 
the  taxing  master  was  bound  by  the  general^ 
and  should  allow  the  scale  charge,  and,  if  not,' 
had  no  authority  to  say  what  sum  they  were 
without  affording  them  an  opportunity  of  * 
detaUed  bill  of  costs,  but  the  taxing  master 
their  objections,  giYing  his  reasons  as  foUowi 
muneration  by  scale  is  not,  as  it  appears  to 
proper  mode  of  remuneration  for  the  prepsratioa 
lease  in  question,  as  the  lease  does  not  afloid  a  n 
it  of  A  soalo  leo-Apmiiom,  the  nine  of 
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cannot  be  eatimated  (the  shares  in  the  fishery  company 
not  ha?ing,  and  never  haTing  had,  a  marketable  Talae), 
baving  been  given  for  the  lease  in  addition  to  the  rent 
(£80)  reserved  by  it  The  solidtors  alleged  on  the  15  th 
of  December  that  they  conld  produce  evidence,  by 
letters,  of  an  agreement  on  the  part  of  the  petitioner  to 
pay  the  scale  fee  demanded,  but  they  failed  to  produce 
anoh  evidence  on  either  of  the  occasions  (the  16th  and 
80th  of  December)  when  the  matter  was  again  before 
the  taxing  master.  The  list  of  fees  in  detail  allowed  by 
the  taxing  master  for  the  preparation  of  the  lease  and 
counterpart  •      was  prepared  by  the  taxing 

master  on  the  SOth  of  December  in  the  presence  of  the 
parties,  and  Mr.  Hastle  himself  sent  to  his  office  for 
documents  to  enable  the  taxing  master  to  prepare  it — 
the  allowances  are  in  the  discretion  of  the  taiing  master, 
these  allowed  in  the  present  case  being,  in  my  opinion, 
fair,  and  such  as  are  customary  under  similar  oLooum- 
stances.  Mr.  Hastie  did  not  at  the  time  offer  and  has 
never  offered,  any  objection  to  the  allowances,  beyond 
putting  forwsjrd  his  claim  to  remuneration  by  scale  on 
the  basis  suggested  by  the  bill  of  costs  under  taxation." 

Messrs.  Hastiee  ft  Orawf  nrd  then  took  out  the  present 
summons  for  a  review  of  taxation. 

The  General  Remuneration  Order,  1888,  sched.  1,  part 
8,  r.  5,  provides:  *' Where  a  conveyance  or  lease  is 
partly  in  consideration  of  a  money  payment  or  premium 
and  partly  of  a  rent,  then,  in  addition  to  the  remunera- 
tion hereby  prescribed  in  respect  of  the  rent,  there  shall 
be  paid  a  further  sum  equal  to  the  remuneration  on  a 
pnrahase  at  a  price  equal  to  such  money  payment  or 
premium." 

OoMeni'Hardy,  Q.O.^  and  Swinfen  Body,  for  the 
summons.— The  solicitors  are  entitled  to  charge  the 
scale  fee  on  the  premium  of  £4,000,  the  nominal  value 
of  the  400  shares  which  form  part  of  the  consideration 
for  the  lease.  For  the  purpose  of  stsmp  duty  on  the  lease 
the  shares  had  to  be  estimated  at  their  nominal  value. 
[They  referred  to  the  General  Bemuneration  Order,  1882, 
schedule  1,  part  2,  r.  5 ;  33  ft  34  Vict.  c.  97,  s.  97.] 
The  taxing  master  ought  to  have  directed  the  solicitors 
to  make  up  another  bill  of  costs  to  be  taxed,  and  not 
allowed  them  a  list  of  fees  which  he  thought  reasonable. 

[North,  J.— I  do  not  think  that  the  stamp  duty  on 
the  lease  has  anything  to  do  with  the  question.] 

Bramwell  Davis,  contrd.^The  solicitors  have  no  right 
to  charge  the  scale  fee  for  deducing  title,  perusing  and 
completing  deed  as  upon  a  premium  of  £4^000  in  shares. 
The  scale  fee  does  not  apply  to  a  case  where  the  value  of 
the  premiam  cannot  be  estimated.  The  shares  of  the 
company  have  no  marketable  value,  and  the  second 
800  shares  mentioned  in  the  lease  have  not  yet  been 
issued. 

CounB'Hardy,  Q.O,,  replied. 

KoRTH,  J. — ^The  lessee  is  to  receive  £80  a  year,  and 
that  is  what  is  meant  by  the  rent  of  the  leare.  The 
witnessing  part  says,  **  In  consideration  of  rent  and 
profits  hereinafter  reserved,"  and  there  is  a  distinction 
made  between  rent  and  profits.  [His  lordship  then 
read  the  clause  of  the  lease  stating  the  consideration  as 
set  out  above,  and  continued : — ]  The  question  is, 
whether  this  is  a  case  coming  within  rule  5,  part  2, 
schedole  1  of  the  General  Order  of  1882.  [His  lordship 
read  the  rule  as  set  out  above,  and  proceeded  :— ]  To 
entitle  the  bolicitois  to  more  than  the  remuneration  in 
respect  of  the  rent  proper,  they  must  make  out  that 
there  was  some  further  money  payment  or  premium 
within  rule  5.  If  they  admitted  that  they  were  not  en- 
titled to  more  than  the  remuneration  in  respect  of  the 
£80  they  might  have  that.  But  they  ask  for  the  scale 
fee  in  respect  of  the  rent  and  of  shares,  some  of  which 
have  not  been  allotted,  and  they  are  not  entitled  to  it. 
Then  they  claim  to  miJce  out  another  biUi    [His  lordship 


then  read  the  taxing  master's  answer  to  the  objections 
to  the  taxation,  and  continued : — ]  That  must  be  taken 
as  accurate;  and,  under  the  circumstances,  I  do  not 
think  the  taxing  master  was  wrong  in  the  course  he 
took.    I  must  dismiss  the  summons,  with  costs. 

Solicitors,  HasiUs  A  Orawfwd;  H,  (7.  Bc^rker, 


Chan.Div.    ]  . 

Kekewioh,J.  J  April  13. 

WiLLLLMs  V.  Jokes,  (a.) 

Specific  p«rformafu»^VaTiaiicn  of  lorUUn  a^rsemsfil 
by  oral  provUo. 

By  the  termt  of  a  wriUen  agreement  J.  agreed  to  lease 
to  FF.  "  a  shop  and  premieee  •  .  •  which  are  to  he 
huiU  at  a  ooet  not  to  exceed  £400,  .  .  .  <Uthe  annucU 
rental  of  £15.    .     .    ." 

c7.  expended  £750  in  huHding  the  premisei,  and  re-* 
fused  to  grant  a  lease  to  W.  at  the  annual  rent  of  £76. 

In  an  action  hy  W.  against  J.  for  specific  perform^ 
ance  of  tTie  written  agreement,  the  defendant  set  up  as 
a  defence  a  contemporaneous  parol  proviso  to  the  agree' 
ment,  to  the  effect  thai,  if  the  ouUay  exceeded  £400^  the 
rent  was  to  he  raised  in  proportion. 

Bdd,  that,  as  such  parol  proviso  did  not  contradict, 
hut  merely  explained,  the  terms  of  the  written  instrument, 
evidence  of  it  was  admissible;  and,  as  the  evidence 
proved  that  the  plaintiff  had  agreed  to  such  parol  proviso^ 
that  the  action  must  he  dismissed. 

Lord  Townshend  v.  Stangroom,  6  Ves.  32S,  foUlowed. 

This  was  an  action  for  specific  performance  of  an 
agreement  to  grant  a  lease.  The  agreement  was  in  the 
following  terms  :—*<  March  19,  1886,  T,  John  Morris 
Jones,  hereby  agree  to  lease  to  Walter  Williams,  a  shop 
and  premises,  86,  Taff-street,  Pontypridd,  which  are  to 
be  built  at  a  cost  not  to  exceed  £400,  in  accordance  with 
plans  and  specifications  prepared  by  Mr.  Rowlands,  of 
Pontypridd,  for  a  term  of  fourteen  years,  at  the  annual 
rental  of  £75  payable  quarterly,  to  be  taken  from  date 
of  completion  of  premises.— -J.  Morris  Jones.  Witness, 
Frederick  Pearse." 

The  defendant  expended  £750  in  the  completion  of 
the  house,  and  refused  to  grant  the  lease  for  £75, 
asserting  that  it  was  verbl^lly  agreed,  before  the  agree- 
ment was  signed,  that  if  the  cost  of  the  building 
exceeded  £400,  the  annual  rent  should  be,  not  £75,  but 
such  sum  as  bore  the  same  proportion  to  the  defendant's 
outlay  as  £75  bore  to  £400,  and  he  counter-claimed  for 
spedflc  performance  of  the  orsl  and  written  agreement, 
and  damages.  The  oounter-olaim  was,  however,  aban- 
doned at  the  trial.  The  plaintiff,  tn  his  evidence,  stated 
that  before  the  agreement  was  signed  the  defendant 
abandoned  a  demand  which  he  had  made  that  the  rent 
should  be  increased  in  the  event  of  the  outlay  being 
more  than  £400.  The  defendant's  witnesses,  however, 
substantially  proved  that  the  arrangement  as  to  the 
increase  was  to  hold  good,  and  that  the  plaintiff  knew  it 
to  be  a  term  of  the  written  contract. 

J.  G.  Wood  {Warmingion,  Q.G.,  with  him),  for  the 
plaintiff.— I  rely  upon  the  written  contract.  The  terms 
are  perfectly  plain.  The  defence  attempted  to  be  set  up 
does  not  vary  the  agreement,  it  oontradicts  it.  Orsl  evi- 
dence will  not  be  admitted  to  alter  the  terms  of  a 
contract  to  tbe  extent  of  completely  nullifying  it.  It 
is  one  thing  to  agree  to  pay  £75  a  year  for  a  house, 
and  another  to  agree  to  pay  rent  upon  any  sum  the 
lessor  likes  to  say  will  be  necessary  to  recoup  him  for  his 
original  outlay.     The  defendant,  in  the  latter  case,  is 
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left  with  a  free  hand,  he  might  expend  £1»000  or  £1,200 
and  then  saj  pay  me  a  proportionate  rent 

B.  B.  Rogers  and  FT.  Evane,  for  the  defendant— The 
oral  agreement  merely  explains  the  written  contraot. 
The  defendant  oonld  not  make  sure  of  getting  the  house 
built  for  £400— he  is  not  a  builder.  In  oase  the  outlay 
exceeded  that  sum,  it  does  not  appear  from  the  writing 
what  are  to  be  the  terms  of  letting.  Oral  e?idence,  then, 
is  necessary  to  show  what  ia  to  tiSce  plaoe  In  this  OTent. 
The  plaintiff  knew  perfectly  wel]  that  there  was  to  be 
this  further  development  of  the  arrangement  as  is  con- 
clusively proved  by  the  evidence.  Both  parties  acted  in 
accordance  with  what  they  considered  the  contract  to 
be,  and  in  that  case  the  plaintiff  cannot  recover. 

He  dted  Lord  Towmhend  v.  Btangroam,  6  Yes.  336. 

Wood  replied. 

KsKBWics,  J.— This  is  an  action  for  specific  perform- 
ance of  an  agreement  to  grant  a  lease.  [His  lordship 
read  the  agreement  above  set  out]  Now  what  is  the 
meaning  of  the  words,  **  which  are  to  be  built  at  a  cost 
not  to  exceed  £400"?  The  defendant  says  they  are 
inserted  for  his  benefit  and  protection,  that  he  is  not  to 
be  compelled  to  expend  more  than  that  sum,  and  I  agree 
with  this  view.  But  there  is  no  proviso  tiiat  if  he  do 
expend  more  he  need  not  be  compelled  to  grant  the 
lease.  Upon  the  construction,  therefore,  of  this  con- 
traot alone,  and  if  this  were  the  only  question  in  the 
case,  I  should  hold  that  the  plaintiff  was  entitled  to 
succeed. 

But,  according  to  a  well-known  doctrine  of  equity,  a 
man  may  set  up  a  parol  agreement  as  a  defence  to  an 
action  of  this  kind — it  must  be  compatiUe  with  and 
must  not  contradict  the  written  instrument.  Now  what 
do  the  witnesses  say  P  [His  lordship  examined  the 
evidence  and  came  to  the  conclusion  that  the  plaintiff 
was  aware  that  the  rent  was  to  be  raised  in  proportion 
as  the  outlay  exceeded  £400.]  This  being  the  case,  the 
oral  agreement  does  not  operate  as  a  contradiction  of  the 
written  instrument,  but  only  as  a  proviso,  and  there- 
fore, aa  the  outlay  oame  to  more  than  dS400,  the  defend- 
ant is  not  bound  to  let  the  plaintiff  have  the  house  for 
£75  a  year. 

The  defendant  having  abandoned  his  counter-claim  at 
the  trial,  both  dalm  and  oounter-daim  will  be  dismissed, 
with  costs. 

Solicitors  for  the  plaintiff,  OotHing  A  Oo,^  for  Orover 
db  Orover,  Pontypridd. 

Solicitors  for  the  defendant,  Purkis  db  Co.,  for  D. 
SoBier,  Pontjrpridd. 


Lewis  v.  Gbahah.  (a.) 

Mayor^B  Court — Jurisdiction — Carry  on  htsiness — 
Solieiior*s  clerk — Mayor's  Court  of  London  Procedure 
Ad,  1867  (20  db  21  Vict.  c.  clvii.),  a.  12. 

A  clerk  employed  hy  a  solicitor  whose  office  is  in  the 
City  of  London  does  not  **  carry  on  business  within  the 
City  of  London ''  within  ilie  meaning  of  t?he  Mayor's 
Court  of  London  Procedure  Act,  1857,  s.  12. 

This  was  an  application  fox  a  prohibition  to  the  Judge 
of  the  Hayor^e  Oourt,  and  had  been  referred  by  Denman, 
J.,  to  the  court. 

The  action  had  been  brought  in  the  Mayor's  Court  by 
the  plaintiff,  who  resided  at  Lewisham,  against  the 
defendant,  who  also  resided  there,  for  £50  damages  for 
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a  trespass   in   breaking    and   entering  the  pUintifli^ 
dwelling-house  at  that  plaoe«    The  defsndsnt  wai  olafci 
to  a  solicitor  whose  ofQee  was  situate  witbia  the  ji 
diction  of   the  Mayor's  Oourt    This 
made  on  the  ground  that  the  defendant  did  not  i 
on  business  in  the  Oity  of  London  within  the  i 
of  the  Mayor's  Oourt  Prooedure  Act,  1857  (SO  I;  j 
Vict.  c.  clvii.),  8.  12. 

That  section  provides  that "  where  the  debt  or  i 
claimed  iu  any  action  shall  not  exceed  the  som  of  i 
no  plea  to  the  Jurisdiction  shall  be  allowed,  pioTidedtl 
defendant  or  one  of  the  defendants  shell  dweU  or  < 
on  business  within  the  City  of  London  or  the  lib 
thereof  at  the  time  of  action  brou^t,"  fto. 

Lewis  Olyn,  for  the  defendant— A  selicttor*!  i 
cannot  be  said  to  **  carry  on  business  "  at  hii  < 
office :  Buckley  v.  Hann,  5  Ex.  43  ;  San^ 
5  Ex.  386.    The  words  of  the  statute  oa  which  I 
eases  were  decided  are  praotioally  identiosl 
words  of  the  statute  now  in  question.    Ths  ( 
parte  BreweU,  In  re  Bwfis,  89  W.  B.  299, 
484,  seems  to  be  against  me^  but  that  was  a  I 
matter,  and  it  was  only  decided  that  under  I 
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ruptoy  Act  and  Rules  the  Jurisdiction  of  ths  eooift 
universal,  and  that  a  division  had  been  mads  1 
exercise  of  that  Jurisdiction  for  the  oonvi 
debtors.  In  that  case  the  Exchequer  dsot 
not  referred  to.  Further,  the  terms  of  the  1 
Oourt  Act  have  always  been  strictly  ocaitoBii: 
TaiUem  v.  fioutA-Jffastom  Bailway,  8  0.  F.  D.  T 
W.  R.  Dig.  109. 

Prolyn,  for  the  plaintiff. — This  Act  nrart  to  f 
strued  as  much  as  the  Bankruptcy  Acts  andT  *  ' 
reference  to  the  convenience  of  def endanti :  " 
Patterson,  6  W.  B.  768.  The  language  of  Htf 
in  Ex  parte  Brewell  support  the  view  that  tbid^ 
must  be  taken  to  carry  on  business  at  thirfa^ 
he  was  employed.  In  Buckley  v.  ffann  and  A 
Kay  the  words  of  the  Act  in  question  were  'a 
business."  In  the  Exchequer  oases  the  defeodnt  V 
no  busiuessi  but  in  the  employ  of  a  Stat*  r 
ment. 
Lewis  Glyn  was  not  called  upon  to  reply 
Lord  OoLXBiDOB,  O.J. —I  am  of  opinion  thittiiii 
hibition  must  go.  We  have  to  interpret  the 
this  section,  which  enacts  that  an  action  may  be 
in  the  Mayor's  Oourt  if  the  defendant  dwell*  or 
on  business  within  the  Oity  of  London  or  bM 
within  a  certain  time  before  action  brought 
look  at  what  was  intended  by  the  Legislstare 
according  to  good  sense,  this  person  did  oarrjon 
within  the  jurisdiction.  I  agree  with  the  obr' 
of  the  Lords  Justicee  in  the  case  of  ExpaHe 
that  the  words,  **  carry  on  business,"  are  eliili^ 
that  an  exhaustive  definition  which  will 
questions  which  may  arioe  upon  them  cannot 
Their  meaning  must  be  determined  by  coosid 
good  sense  and  by  a  reference  to  the  objaot  of 
in  question.  In  the  present  oase,  if  the  id*^ 
res  integra,  I  should  determine  in  favour  of  ' 
fondant's  contention  without  hesitation.  It 
me  it  would  extend  the  jurisdiction  of  ths 
Oourt  far  beyond  the  contemplation  of  Parlias 
every  case  a  person  employed  in  any  eapasi^ 
ofSoe  of  any  other  peraon  who  does  carry  on  a 
within  the  Oity  of  London  were  to  be  held  to 
the  Jurisdiction  of  the  Mayor's  Oourt  I 
section  means  that  he  must  carry  on  some 
which  he  has  some  control  Porters  or 
without  authority  or  control  over  the  opsi»*»o' 
business  iu  whioh  they  are  occupied  cannot  w 
carry  oa  that  business.  It  was  admitted  by  r"' 
the  plaintiff  that  the  decisions  in  the  Bxehs«i 
were  delivered  by  very  learned  Jndgei,  •» 
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oppoied  to  bis  oontentioD,  if  thej  oannot  be  dis- 
tinefolBhed.  In  fhoae  cases  it  was  held  iliat  a  oleck  in 
the  FriTj  OonneQ  or  Admiralty  of&oes,  though  un- 
doubtedly employed  in  a  business,  did  not  **  oany  on 
his  business  **  nithin  the  jnrisdlotton  of  the  local  court, 
because  he  was  a  mere  servant  of  a  department  of  State. 
Those  cases  are  directly  in  point,  ezoept  for  the  omission 
in  this  section  of  the  Mayor's  Oourt  Act  of  the  word 
<'his.''  I  think  that  no  real  distinction  exists.  The 
words,  **  carry  on  business,"  are  eqtd?alent  to  **  carry  on 
his  business."  If  the  matter  had  been  present  to  the 
minds  of  the  Lords  Justicee  who  decided  Ex  parte 
Brtwtttf  it  would  seem  that  the  application  oC  that  de- 
cision would  be  the  same  to  a  clerk  in  a  bank  as  to  a 
clerk  in  a  public  oifioe.  There  is,  further,  a  series  of 
decisions  as  to  railways  by  which  it  has  been  decided 
that,  though  a  railway  company  carries  on  a  large  part 
of  its  business  at  an  office  within  the  Oity  of  London,  it 
need  not  be  within  the  Jurisdiction  of  the  Mayor's 
Court.  I  am  aware  that  there  are  Acts  which  enact  that 
ooBSpaaies.  are  to  be  dealt  with  by  the  courts  in  whose 
Jcirisdietion  their  head  offices  are  situate,  but  the  de- 
cisions I  am  referring  to  did  not  turn  on  that  ground. 

Thoee  cases  support  the  authority  of  the  decisions  in 
the  Exchequer.  Against  that  has  been  set  up  the  Judg- 
ment of  the  Court  of  Appeal,  which,  bowerer,  was  not 
taken  oh  this  particular  Act  of  Parliament.  The  court 
was  dealtng  with  different  ciroumstancea  and  a  difBerent 
Act.  The  question  was  as  to  an  unlimited  Jurisdiction, 
and  as  to  the  manner  in  which  rules  which  distributed 
thia  UBliffllted  Jurisdiction  were  to  be  detannined.  There 
are  exprsisions  of  the  Judges  in  that  case  which  favour 
the  plaintiffs  contention,  but  there  can  be  no  question 
that  the  decision  was  arrired  at  not  aa  to  the  limit  of 
Jurisdiction  but  the  distribution  of  business.  Further, 
the  court  had  not  before  it  these  Judgments  in  the  Ex- 
chequer, which  would  without  doubt  have  been  treated 
with  respect,  and  the  Lords  Justices  pointedly  abstain 
from  overruling  cases  which  support  the  present  defend- 
ant's contention,  pointing  out  that  they  are  to  be  con- 
sidered from  a  different  point  of  view  and  construction. 
Thereinre  I  arrive  at  the  conclusion  that  a  series  of 
cases  is  in  favour  of  the  present  application,  that  only 
one  is  apparently  against  it,  and  tiiat  that  decision  is 
distinguishable.    The  prohibition  must  go, 

Mathsw,  J. — ^I  am  of  the  same  opinion.  If  we  de- 
cided for  the  plaintiff,  the  Jurisdiction  of  the  Mayor's 
Court  Would  be  very  greatly  extended*  Many  people 
who  serve  within,  dwell  outside  that  Jurisdiction,  and  no 
one  would  suppose  at  first  sight  that  it  could  be  argued 
that  a  derk  or  porter  could  have  been  intended  I7  the 
words  of  this  section.  The  importance  insisted  on  with 
regard  to  the  word  **  his  "  imports  a  distinction  without 
a  difference.  The  words  of  the  section  imply  something 
beyond  mere  service,  such  as  exiits  in  the  case  of  a 
aoUdtoi^s  derk,  who  carries,  on  his  master's  business 
wherever  he  is  instructed  to  do  so,  and  is  not  necessarily 
engaged  in  work  at  his  master's  office.  The  Exchequer 
easea  have  been  acted  upon  for  many  years,  and  the 
Court  of  ilppeal  decision  cannot  be  taken  to  have 
ailentl/  overruled  them. 

RuU  abeolute/or  a  prohibition. 

Solidtors  for  the  plaintiff,  Aird  ^  Hood. 

Solidtors  tor  the  defendant,  Oroom  d  Oo. 

NoTB. — In  the  report  of  the  case  of  Davys  v.  Miohard- 
son,  antef  p.  552,  the  statement,  to  the  effect  that  the 
plaintiffs  solidtor  immediately  aitsr  the  Judgment  of 
Pay,  J.,  on  the  trial  of  the  action,  applied  for  and  ob- 
tained payment  out  of  the  money  paid  into  court,  is 
inaccurate.  The  application  for  and  receipt  of  the 
money,  in  fact,  took  place  immediately  after  the  de- 
livery of  the  statement  of  defence,  and,  therefore,  some 
time  previous  to  the  trial  of  and  Judgment  in  the  action. 


C.  C.  B. 


April  21. 


Beg.  v.  Owin.  (a.) 

Criminal  Law  Amendment  Act,  1885  (48  df  49  Vid.  c. 
69),  s.  tO-^Evidence  of  prieoner^Convidion  for 
eowmon  aeeatdt. 

Upon  the  hearing  of  a  charge  of  indecent  asaatUt,  the 
evidence  of  the  prieoner  had  Seen  received  under  eection 
20  of  the  Criminal  Law  Amendment  Act,  1885. 

Held,  tJiat  such  evidence  was  admis$ihle  to  support  a 
conviction  for  a  common  assauU  on  another  count  of  the 
indictment. 

The  prisoner  had  been  tried  at  the  Worcestershire 
County  Sessions  on  an  indictment  charging  him  in  the 
first  count  with  an  indecent  assault,  and  in  the  second 
count  with  a  common  assault,  upon  Julia  Bevan. 

Evidence  having  been  given  for  the  prosecution,  the 
prisoner  and  a  man  named  John  Drew  were  called  for 
the  defence.  The  former  was  called  under  the  pro- 
visions of  tbe  statute  48  ft  49  Vict.  c.  69,  s.  20  (the 
Criminal  Law  Amendment  Act)  and  being  sworn  ad- 
mitted that  he  had  put  his  arm  round  Julia  Bevan,  but 
denied  that  he  had  indecently  or  otherwise  assaulted  her. 

No  objection  to  his  eviaence  was  taken  by  the  counsel 
for  the  prosecution. 

The  chairman  directed  the  Jury  that  in  any  case  there 
was  clear  evidence  of  a  common  assault ;  that  the  ques- 
tion of  an  indecent  assault  depended  on  whether  the  Jury 
believed  the  prosecutrix  or  the  defendant ;  if  they  believed 
the  prosecutrix  there  was  ample  evidence  in  law  to  con- 
vict the  defendant  of  an  indecent  assault,  but  ft  was  for 
them  to  say  if  they  thought  an  indecent  assault  or  only 
a  common  assault  had  been  committed. 

The  Jury  acquitted  the  prisoner  of  indecent  assault, 
but  convicted  him  of  a  common  assault. 

Counsel  for  the  prisoner  then  urged  that  the  conviction 
could  not  be  sustained  as  the  evidence  of  the  prisoner 
was  only  admissible  on  the  charges  specified  in  the  20th 
section  of  the  statute  48  ft  49  Vict  c  69,  and  no  other  ; 
that  by  law  this  eridence  in  case  of  a  common  assault 
was  iaadmissible,  and  that,  as  the  Court  for  Crown  Cases 
Beserved  had  hdd  in  the  case  of  Beg.  v.  Gibson,  35 
W.  B.  411,  18  Q.  B.  D.  537,  if  any  eridence  on  a 
oharge  not  legally  admissible  is  allowed  to  go  to  the 
Jury  the  conviction  cannot  be  sustained. 

These  objections  were  overruled,  and  the  question  of 
law  for  the  opinion  of  this  court  was  whether,  on  an 
indictment  for  an  indecent  assault  which  contains  a 
count  for  a  common  assault,  after  the  prisoner  is  called 
as  a  witness  for  the  defence  under  the  statute  48  ft  49 
Vict.  c.  69,  s.  20,  he  can  be  legally  convicted  of  a 
common  assault  only  P 

Harington,  for  the  prisoner.— On  a  charge  of  common 
assault  the  prisoner  is  not  a  competent  witnessi  and 
where  the  indictment  contdns  two  counts  it  must  be 
treated  as  though  there  were  two  separate  Juries  trying 
two  separate  indictments  :  B.  v.  Latham,  88  L.  J.  M.  C, 
at  p.  199 ;  therefore,  the  evidence  of  the  prisoner  was  in- 
admissible upon  the  oharge  of  which  he  was  convicted,  and 
the  conriction  is,  consequently,  bad :  B,  v.  Gibson,  18 
H.  B.  D.  537.  The  evidence  given  on  the  one  oharge  is 
not  made  admissible  upon  the  other :  B.  v.  Fuidge, 
12  W.  B.  351.  The  chairman  also  misdfarected  the 
Jury  in  not  tdiing  them  to  disregard  the  eridence  of 
the  prisoner  when  considering  thdr  verdict  upon  the 
Second  count. 

AmphUtt,  for  the  prosecution,  was  not  called  upon. 

Lord  CoLBBiDOB,  C.J. — In  this  casa  the  prisoner  vol- 
untarily tendered  himself  as  a  witness,  and  gave  his 
account  of  the  facts.    It  would,  perhaps,  have  bean  a 

(a.)  Beported  by  B.  £•  Mblshxdcbb,  Bsq.,  Barrister-at- 
Law. 
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Thb  Qvbbn  it.  Thomjlb  Wxalahd, — ^Iir  thb  GfooM  of  Moobv. 


High  Oovbt. 


HiohOouv. 


more  oomplete  direotion  to  the  Jury  if  they  had  been 
told  that  the  eTidence  of  the  prisoner  was  only  admis- 
sible on  the  first  oount  of  the  indiotment,  and  tiiat  they 
should  detennine  the  second  eoont  as  far  as  they  coold 
without  referenoe  to  his  ewidenoe.  But  I  am  not  at  all 
sure  that  this  is  neoessary,  beoause,  by  these  Acts  of 
Parliament,  the  whole  status  of  prisoners  iu  respect  of 
eyidenoe  given  on  oath  is  now  altered.  The  admission 
of  a  prisoner  was  always  reoei? able  in  cTidenoe  if  not 
made  upon  oath,  and  now  it  is  competent  to  a  prisoner, 
upon  a  certain  charge  being  made  against  him,  to  make 
a  statement  upon  oath.  If  he  chooses  to  avail  himself 
of  this  privilege,  and  if,  in  giving  his  evidence,  he 
makes  any  admissions,  I  think  those  admissions  must 
stand  upon  the  same  footing  as  an  admission  formerly 
stood  when  made  by  a  prisoner,  sines  the  law  now  sanc- 
tions the  oath  being  administered,  which  it  formerly  did 
not 

In  all  probabQity  the  chairman  did  direct  the  jury 
that  there  were  two  cases  presented  for  their  considera- 
tion, the  one  quite  dear,  and  the  other  a  case  upon 
which  they  might  convict  upon  a  certain  view  of  the  evi- 
dence. But  whether  there  was  or  was  not  any  mis- 
direction is  not  a  question  whi9h  is  open  to  this  court, 
inasmuch  as  it  is  not  stated  in  the  case. 

I  think  the  prisoner's  statements  were  rightly  before 
the  jury,  and  that  the  conviction  is  good. 

Mamistt,  Hawkins,  Mathbw,  and  A.  L.  Smith,  JJ., 
concurred. 

Solicitor  for  the  proseontion,  F,  Brooke^  for  Owen^, 
npton*on-8evern. 


0.  C.  B.  April  21. 

The  Qtteen  r.  Thoicas  Wealakd.  (a.) 

Criminal  Law  Ammdmtni  Aet^  1885  (48  &  49  Vict.  e. 
69),  M.  4,  9— ^Wdsnes  gitfsn  not  upon  oaJth^OoninC' 
tion/or  common  assault. 

Upon  the  hearing  of  a  charge  under  secUon  4  of  the 
Criminal  Law  Amendment  Act,  1885,  the  evidence  of  a 
child  ?Md  been  reeeiifed^  though  not  given  upon  oath. 

Bddt  that  such  evidence  was  admissible  to  support  a 
oonvicHon  for  a  common  assault  under  section  9  of  the 
samestahde. 

The  prisoner  had  been  tried  before  Hawkins,  J.,  at 
the  Oentral  Oriminal  Oourt  upon  an  indictment  under 
section  4  of  the  Criminal  Law  Amendment  Act,  1885 
(48  &  49  Viot.  c.  69),  charging  him  with  unlawf  ally  and 
carnally  knovring  Eliza  Wheal,  a  girl  under  the  age  of 
thirteen  years— to  wit,  of  the  age  of  five  years  and  nine 
months. 

The  evidence  of  Eliza  Wheal  was  received,  though 
not  given  upon  oath,  under  the  provision  contained  in 
the  same  section  of  the  Act,  and  she  was  corroborated 
as  required. 

The  jury  acquitted  the  accused  of  the  charge  under 
the  4th  section,  but  found  him  guilty  of  an  indecent 
assault  under  section  9. 

Without  the  girl's  evidence  the  evidence  would  have 
been  insufficient  to  justify  a  conviction. 

In  the  statute  there  is  nothing  to  make  the  evidence 
of  the  girl  admissible  without  oath  upon  a  simj^  in- 
dictment for  indecent  assault. 

The  only  question  for  this  court  was  whether  the  con- 
viction could,  under  the  droumstanoes,  be  supported. 

No  counsel  appeared. 

Lord  CoLBBiDOB,  0.  J.— This  case  involves  a  question 

(a.)  Reported  by  B.  B.  Mblssbdcbb,  EBqi  Barrister »at- 
Law. 


of  some  importance,  upon  which  there  have  been  em 
fllcting  opinions,  and  which  it  is,  therefore,  deiinblt  k 
have  finally  settled.  I  am  of  opinion  that  the  eosvivi 
tion  was  perfectly  good,  and  that,  on  the  woidi  of  tti 
statute,  evidence  is  reodvable  under  seotton  4,  em 
although  the  conviction  is  obtained  under  leettia  t 
The  consequences  may  be  somewhat  anomslotu,  in  thU 
if  the  prisoner  had  been  indicted  for  the  Isiiet  otai 
most  material  evidence  could  not  have  been  given,  wUb 
it  would  involve  serious  results  if  a  prisoner  w«n  to  li 
indicted  for  the  serious  ofCenoe  in  order  to  let  ia  Ml 
evidence  when  it  is  only  really  proposed  to  piof*  tti 
lesser  oflenoe. 

Makistt,  HAwmm,  Mathbw*  and  A.  L.  Biqxb,  J7i, 
oonourred. 


Prob.  Div.  ft  Adm.  DIv. 
Probate. 


JulHI 


In  the  Ghods  rf  MooBi, 
Ker  v.  Aubbbt.  (a.) 

Fradice — Exeaiior  intermeddling  he/ore  prMeifUk 
oo-executor's  wishss^-Infunction — Writ  hyeoHai^ 

Immediately  qfter  the  death  of  a  testator  whhsfi 
a  will  duly  executed  appointing  two  eooeGuton,Qsd' 
probate,  one  of  the  executors,  contrary  to  H$ 
the  other  eaoecuior,  proceeded  to  deal  wUh  ik» 
property,  which  was  of  considerable  value,  hf  i 
precious  stones  in  his  own  name  and  makie§^ 
tions  for  the  sale  of  furniture,  <!hc    The  oOkcr 
desired  to  iseue  a  writ  in  the  Probate,  JHM 
Admiralty  Division  for  an  infunetion  and  fiflAA^ 
filed  an  affidavit  for  that  purpose  in  oicm^' 
ord.  5,  r.  15.  ^^ 

The  registrar  refused  to  iseue  his  certipi^^^ 
affidavit  had  been  filed  {rule  3  of  the  Frs^ 
Bales),  on  the  ground  of  irregularity. 

The  court,  on  motion,  granted  leave  to  i$mf^ 


Motion  for  leave  to  issue  a  writ  in  a  probsta 
W.  E.  Moore,  late  of  Dunster,  in  the 
Somerset,  died  ou  January  4,  1888,  leaving  •  v^' 
executed  by  which  he  appointed  J.  Oampbell  K« 
William  Aubert  his  executors  and  tmsteee.  Ibeg 
erty  of  the  deceased,  which  was  of  consideFible  M 
oonsisted  of  jewellery,  precious  stones,  coini»  ^.i  >" 
reversionary  interest.  Before  any  appUoation  ta 
bate  was  made,  and  within  a  few  dsTi  aftf 
testator's  death,  the  executor,  William  Aabert,  ¥ 
to  intermeddle  with  the  estate  by  depositing  pK'^ 
stones  to  the  value  of  £1,000  in  the  Nstiooel 
Deposit  Go.  in  his  own  name ;  he  went  thMl 
the  deceased's  papers  and  destroyed  some  of  "j 
he  also  made  preparations,  without  oooNi 
hia  co-executor,  for  a  sale  of  the  furniture  p^ 
plate,  linen,  fta  The  other  executor  remoofM 
against  these  proceedings  before  probate^  SBd,sM 
ceiving  any  satisfactory  answer,  proposed  to  iimo*^ 
claiming  an  injunction  to  restrain  the  defendM 
Aubert,  from  removing,  dealing,  or  interfering  win 
proper^  of  the  testator,  and  for  the  appointmew ' 
receiver  until  the  granting  of  probate  of  the  fiUt 
for  an  order  that  aU  property  of  the  setste  ct 
deceased  standing  in  defendant's  name  be  tteam 
by  the  defendant  into  the  name  and  to  the  order  oiM 
receiver.  He  accordingly,  as  required  in  probate 
by  ord.  6,  r.  15,  of  the  Bules  of  the  Sopreme 
filed  an  affidavit  in  verification  of  theindowementoo 
writ.    Bule  8  of  the  Practice  Master's  Bolee  pro* 


(a.)  Beported  by  J.  Gbrabd  Laiko,  Eiq.> 
Iiawb 
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CoDBf  or  Appial. 


Maoitos  v.  Qusbvslamd  National  Bamx. 


GousT  07  Appxal. 


tbtl  "Ko  vrits  are  to  be  iaaaed  in  Pirobate  BiYision 
mma  mdem  on  a  certificate  that  the  affldaYit  reqalred 
^oid.  5,  r.  15,  has  been  filed." 
The  regiatrar  refnsed  the  cettifioate  on  the  ground 
flit  tbe  proceeding  was  irregular. 
IfeiMrt  TDDBtall  Moore,  one  of  the  reaidnarjr  legatees 
nder  the  wOl,  was  a  co-pUdntife,  and  Joined  in  the 
IjMMDt  application. 

BMSBkml,  in  support  of  the  motion. — In  Bearing  v. 
"  9i$,  In  r«  Porkers,  64  L.  J.  Oh.  694,   33  W.  E. 
.  162,  Chitt/,  J.,  held  that  suoh  application  most  be 
I  in  the  Probate  Diflsion. 

HinrBzr,  P..  allowed  the  motion. 

MeUon  allowed, 

SdkitQrsy  Mudion,  MaUhewe,  dt  Co. 


eottYt  of  AvveaU 

,  iiom  Ghnn.  DIt.  Jan.  19,  29,  27. 

1Ia6si78  V.  Queensland  National  Banx.  (0.) 

*  oad  mortgagee'^  Bank — Loan  on  eecurity  of 
\g  joint    hoidtre — Be'iranafer  to  one  only — 
Bm^%  mUityfor  lose  of  etock. 

iodMter  obtained  a  loan  from  a  hank  of  which 
9aautomer,  on  the  eeeurity  of  a  tranefer  of  etock 
i  woe  vteUd  in  himself  and  two  other  persons  t^pon 
\  trugis,  he  heing  the  custing  trustee.    Be  procured 
w-tnuifks  execution  of  the  deed  of  trctnsfcr  hy 
'ng  to  sell  the  stock  and  buy  certain  other  stock 
The  transfer  was  expressed  to  be  for  a  nominal 
ration,  and  in  favour  of  two  persons  named,  who 
trustees  for  the  bank,  and  the  bank  believed  that 
r  customer  was  authorized  by  the  transfer  to  pledge 
'•  to  them.     The  custorner  subsequently  paid  off 
,  when  the  bank,  instead  of  re-transferring  the 
k  to  the  three  former  holders,. untJ^ut  notice  to  them 
Mttohe  transferred  to  buyers  from  their  cuttomer, 
Ike  received  the  price.    Be  then  bought  thereunth  the 
rifodfe,  as  propoud  to  hie  oo'trustees,  but  in  his  sole 
This  he  afterwards  sold,  and  appropriated  the 
to    his   own  use.     In  an  acsount  which  he 
\  later  to  his  eo^truetees,  he  included  this  stock  as 
I  of  the  trust  fund,  and  went  on  acoounting  to  his 
I  que  trusts  for  tJie  dividends.     Be  absconded  and 
bankrupt,  and  tTie  c6-trustees  sought  to  make  the 
tUable  for  the  original  stock. 
'  'i,  that  the  ba^,  by  allowing  the  pwrchase^money 
i  stock  to  get  into  tJic  hands  of  the  customer  without 
of  his  cO'trusttes,  had  occasioned  tJie  loss  to 
\  estate,  and  were  therefore  liable  to  make  it  good. 
gion  of  Kaj,  J.  (35  W.  B.  752,  36  Oh.  D.  25), 
haieif. 

al  from  a  decision  of  Kay,  J.  (reported  35  W.  B. 
^36  Ch.  D.  25). 

I  are  f uLlj  stated  in  the  report  of  the  case  in 
leourt  below,  and  also  in  the  judgment  of  Cotton, 
" ,  and  may  be  sufficiently  gathered  from  the  above 
ote. 

\    Crackanthorpe,    Q.O.,    Bigby,    Q.O.,    and 
*U,  for  the  appellants. 

r,  Q.C.,  and  Benderson,  foe  the  plaintiffs. 

t  arguments  were  the  same  as  in  the  court  below. 

Cur.  adv.  vult. 


I  consent 


u)  BepoTted  by  W.  Iyiicbt  Cook,  Esq.,  Barrister-at- 
Law. 


Jan.  27.— Lord  HALSBxmT,  C— In  this  case  it  is  not 
denied  that  the  defendant  bank  are  in  default.  They 
reoeiYed  from  three  persons  a  certain  amount  of  railway 
stock  as  security  for  a  loan,  and  upon  the  loan  being 
paid  off  (I  will  deal  presently  with  the  form  of  loan)  the 
bank  transferred  the  stock  to  purchasers,  and  allowed 
the  purchase-money  to  be  received  by  one  of  the  three. 
Now  it  is  not  denied  that,  upon  general  principles,  the 
bank  were  under  an  obligation,  having  received  the 
stock  from  the  three,  to  restore  it  to  the  three  upon  the 
repayment  of  the  money  which  they  had  advanced.  The 
doubts  that  I  entertained  in  the  course  of  the  argument 
were,  whether  it  could  properly  be  alleged  that  the  loss 
which  is  complained  of,  and  against  which  relief  is 
sought  in  these  proceedings,  was  consequent  upon  the 
breach  of  duty  by  the  bank.  I  am,  however,  disposed  to 
think  it  dear  that  when  once  the  fact  is  established  that 
money  belonging  to  this  trust  has  got  into  the  hands  of 
one  of  the  three  trustees  without  the  consent  of  the 
others,  and  that  by  the  default  of  the  bank  we  are  not  at 
liberty  to  speculate  whether  the  same  result  might  not 
have  followed  whether  the  bank  had  been  guilty  of  that 
default  or  not.  The  bank  have,  in  fact,  been  guilty  of 
default. 

As  a  matter  of  fact  they  concurred  in  the  money  being 
handed  to  a  pereon  who  had  no  authority,  in  my  view  of 
the  facts,  to  receive  it.  They  ought  to  have  taken  care 
that  the  three  persons  interested  in  the  fund  should  re- 
ceive the  money,  and  they  have  not  done  so.  I  think 
the  evidence,  to  which  reference  was  made,  is  rather  cal- 
culated to  mislead  one  from  the  true  question  which  the 
court  has  to  determine.  I  was  very  much  struck  by  the 
accounts  which  were  rendered  to  the  two  other  trustees 
In  the  month  of  February ;  but  upon  looking  at  them 
more  carefully  those  accounts  are  perfectly  consistent 
with  a  strict  compliance  by  the  defaulting  trustee  with 
the  authority  conferred  upon  him  by  his  fellows.  Those 
accounts  would  have  borne  exactly  the  same  appearance 
— would  have  exhibited  the  same  results — if,  instead  of 
doing  what  has  been  done,  the  defaulting  trustee  had 
performed  the  function  which  he  was  intrusted  to  per- 
form, and  sold  for  the  purpose  of  re-iuvesting  in  the 
other  investment  authorized  by  the  other  trustees.  In 
truth,  the  sole  question  which,  as  It  appears  to  me,  the 
court  has  a  right  to  determine  is,  whether  upon  these 
facts  the  authority  which  was  given  to  the  defaulting 
trustee  to  sell  was  pursued  P  He  had  authority  to  dis- 
pose of  the  stock  for  the  purpose  of  sale — the  ultimate 
object  being  re-investment  in  another  form  of  security, 
and  he  placed  in  the  hands  of  the  bank  that  which  was 
trust  property,  the  bank  knowing  at  the  time  that  two 
other  persons  were  interested  in  it.  When  the  money 
advanced  Dy  the  bank  was  repaid  the  bank  had  before 
them  the  fact,  that  two  other  persons  were  Interested  in 
the  stock,  and  without  authority  from  them,  or  notice  to 
them,  they  pay  the  purchase-money  of  that  stock,  or 
aUow  it  to  be  paid,  to  one.  I  tbink  that  the  loss  to  the 
trust  happened  when,  instead  of  being  re-invested  in  the 
names  of  the  three  trustees,  it  was  placed  In  the  hands 
of  Goldsmid  alone.  The  inference  I  should  derive  from 
the  evidence  would  be  this — not  what  was  urged  upon 
us,  that  this  gentleman  was  intrusted  by  his  co-trnsteeo 
with  plenary  authority  to  do  whatever  he  pleased,  but  in 
fact  that  they  trusted  to  him  so  much  that  whenever  he 
came  to  them  and  said,  <*Now  I  have  got  a  fresh  invest- 
ment to  make,  you  will  sanction  it,  and  I  will  send  a 
proper  transfer,"  they  did  it,  and  I  have  very  little  doubt 
that  he  might  have  defrauded  the  trust  in  some  othes 
way.  But  as  a  matter  of  fact  the  specific  authority 
given  to  him  with  reference  to  this  particular  investment 
was  confined  to  the  particular  instrument  which  they 
then  exeoutod ;  and,  as  I  say,  I  am  not  entitled  to  specu- 
late whether  he  might  have  cheated  his  co-trustees  in 
any  other  form.  As  a  matter  of  fact,  what  he  did  was 
this.    There  was  no  authority  from  the  other  trustees  to 
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the  bank  to  allow  this  money  to  lie  paid  to  any  bat  the 
tbree ;  and  nnder  thoee  cironmstanoes  It  eeems  to  me 
that  the  lose  has  happened  by  reason  of  the  default  of 
the  bank,  and  that  the  bank  Is,  therefore,  responsible. 
Tot  these  reasons  t  am  of  opinion  that  the  Judgment  of 
the  learned  Judge  below  should  be  affirmed, 

OoTTOK,  L.  J. — ^I  am  of  the  same  opinion.  The  faots 
are  short  but  I  think  I  had  better  state  them.  On  the 
27th  of  January,  1882,  the  bank  received  from  Goldsmid, 
who  was  a  oustomer  of  thein,  a  transfer  executed  by  him 
and  by  his  co-trustees  (I  shall  deal  afterwards  with  the 
question  raised  by  Mr.  Bfgby  whether  in  this  oase  we 
ought  to  hold  that  there  was  an  efEectual  transfer),  and 
they  took  that  transfer  from  him  as  security  for  a  loan, 
the  transfer  being  to  certain  persons  who  were  their 
officers  and  trustees  for  them.  Kow  that  adfance  which 
was  made  to  Gk»ldsmid  was  paid  off  before  the  15th  of 
February,  and  then  the  bank,  knowing,  as  appeared  on 
the  face  of  the  transaction,  that  the  equity  of  redemption 
belonged  not  to  Goldsmid  alone,  but  to  him  and  his  two 
co-trustees,  do  not  re- transfer  to  Gh>ldsmid  and  to  his 
two  CO- trustees,  but,  by  the  direction  of  Goldsmid,  they 
sell  the  stock  to  purchasers  and  allow  Gk>ldsmid  to  recef to 
the  money. 

Kow  as  the  loan  which  they  had  made  had  been  paid 
off,  although  the  transferees,  the  purchasers,  got  a  good 
title  as  against  the  co-trustees,  the  bank  would  be  liable  to 
accbunt  for  the  money  which  they  got  for  tho«e  shares. 
If  the  purchasers  had  known  the  fMts  they  would 
not  have  got  a  good  title,  but  as  they  did  not  know  them 
they  got  a  good  title,  but  the  bank  was  aoconntable  to 
the  trustees  for  the  purchase-money.  The  only  defence 
they  cottM  set  up  would  be  that  they  paid  the  money  to, 
or  allowed  it  to  be  reoeited  by,  a  person  authorised  on 
behalf  of  the  trustee  to  recei? e  and  give  a  good  discharge 
for  it.  Kow  we  must  consider  whether  in  fact  Qoldsmid 
hsd  on  that  sale  any  aulhotity  whatever  to  receiTe  and 
give  a  discharge  for  the  money.  As  I  understand  the 
oaee  made  by  the  bank  is  this :  Gkildsmid  was  a  trustee, 
but  he  was  also  a  broker ;  he  was  authorised  by  his  co- 
trustees to  seU,  and  if  he  was  authorised  as  a  broker  to 
sell,  that  must  carry  with  it  an  authority  to  receive  the 
pcMfaase-money  adsing  from  the  sale,  since  in  the 
ordinary  course  it  Is  paid  to  the  broker.  But  we  must 
look  at  the  evidence  for  the  purpose  of  seeing  what 
authority  was  really  given  to  Goldsmid,  and  I  think  that 
we  must  decide  the  case  ae  regards  his  authority  by  the 
documents  which  are  before  us.  I  think  «o  for  this 
teeson.  Although  undoubtedly  in  cross-examination, 
one  at  least  of  the  |daintifts,  if  not  both  of  them,  said, 
*<Well,  I  suppose  I  authorised  (Goldsmid  to  sell,"  yet 
that  is  only  when  they  were  referred  to  the  transfer 
which  had  been  executed  by  them,  and.  of  course  they 
would  say,  **  Well,  looking  at  that,  I  cannot  deny  that  I 
gave  him  authority  to  do  what  I  contemplated  would  be 
done  by  that  iostrument  of  transfer."  Bat  the  docu- 
menlw  begin  by  a  letter  of  the  26th  of  January,  the  day 
before  the  execution  of  the  transfer,  and  that  is  a  letter 
noc  to  both  of  the  trustees,  but  to  one  of  the  trustees, 
written  by  Mr.  Goldsmid  saying  that  he  intended  and 
advised  a  change  of  investment  by  telling  the  London 
and  Brighton  Stock,  and  by  investing  in  Korth-Eastern, 
and  then  he  saye,  ''If  yon  agree  I  will  bring  or  send  to  you 
the  transfers."  We  do  not  know  what  then  took  place 
except  that  one  of  the  tmsttes  went  to  the  office  of 
Goldsmid  and  there  executed  the  transf ert  as  appears  by 
the  attestation,  and  the  other  exeeuted  it  also. 

Kow,  In  my  opinion,  after  that  letter,  the  trustees 
might  reasonably  have  considered,  and  would  have  oon- 
'sideredy  that  the  instrument  which  was  so  sent  was  to 
carry  into  effect  that  which  had  been  propoeed  hj  Gold* 
smid  to  tbem*— that  Is  to  say,  they  looked  upon  it  as  a 
transfer  in  order  to  effect  a  sale  which  uondouMsdly  they 
knew  was  Intended,  and  undoubtedly  they  assented  to 


Its  being  done  by  means  of  that  instrument,  Itii  «i 
that  the  instrument  which  they  executed  was  ezpteai 
to  be  for  a  nominal  consideration  of  5i.,  asd  M 
therefore,  they  could  not  have  meant  it  to  be  tiie  i 
ment  to  give  effect  to  what  they  had  aati 
sale  of  the  securities  and  rdovestment  iu  t 
stock.  But  in  my  opinion  not  only  do  they  ny  t 
they  are  certain  that  they  never  executed  an  f 
with  a  nominal  consideration,  but  I  think  that  Ihs  | 
inference  Is  that  Che  trustees,  relying  as  they  did  os4 
of  their  numbeir  who  was  also  a  broker,  when,  sftetl 
letter,  an  instrument  was  sent  to  the 
transfer  of  this  stook,  with  a  sufficient  atomp  npod 
would  not  look  to  see  whether  it  was  for  a  nominal  «| 
sideration  only,  but  would  consider  that  it  vaa « 
in  order  to  carry  the  sale  into  effeot^  la  oidar  t 
that  instrument  there  might  be  a  sale  and  oonn 
into  money  of  stock  to  be  reinvested  in  otberi 
And  undoubtedly  they  must  be  taken  to  have  anti 
him  as  a  broker  to  carry  into  effect  the 
which  that  transfer  was  to  be  part.  Kow  it  sail 
here,  I  think  both  by  Mr.  Oookson  and  by  Ur.  ] 
this  Instrument,  this  transfer  for  a  nominal  c 
tion  to  certain  persons  who  were  to  be  truiteea,  i 
of  the  ordinary  mode  in  which  brokers  deal  T^ 
erty  which  they  have  to  sell,  but  there  waa  nol 
to  that  effect,  and  I  should  think  it  decidedly e  " 
reason,  beeanse  on  the  transf  sr  of  this  seeuiityt  ( 
noasinal  consideration,  a  heavy  stamp  had  to  bep 
it  was  not  suggested  by  any  person  knowiag  i 
about  such  transactions  that  a  traosfer  to  I 
where  a  broker  Is  authorized  to  sell  Is  part  of  tit  4 
arv  way  of  caiTying  out  the  sale.  The  onl/f 
refened  to  before  Kay,  J.,  besides  the 
was  en  account  of  October,  1884,  in  whiok  |M 
this  stock  was  mentioned  and  in  which  the  t  ' 
indifferent  stock  iu  the  names  of  the  h^^.| 
never  took  place  was  also  mentioned.  K^";j 
more  striking  was  an  account  which  waa  Wt^^ 

Srevious  date — we   do  not   know   when-*  < 
own  to  the  15th  of  February,  1882.    Bat  toflV" 
although  it  Is  undisputed  here  that  the 
authorized  a  sale  by  Goldsmid  as  broker  lai 
with  the  tranfer  which  they  had  executed,  7*^J 
no   way   shows   that   they    gave   him  as; 
authority. 

It  is  entirely  consistent  with  their  suppofliogi 
lieving  that  he,  as  broker,  had  acted  on  tM  t 
which  they  had  given  to  him,  and  that  ha  thaai 
invested  the  money.    Kow  Goldsmid  did  not  * 
authority  which  was  given  to  him  to  tranafarvei 
to  a  purchaser  by  means  of  that  transfer  er^"^ 
his  co-trustee),  he  used  that  transfer  imp 
obtain,  for  his  own  purposes,  a  loan  from  hi* ' 
and,  in  my  opinion,  that  does  not  Justify  the  J 
saying  that  his  co-trustees  authorised  him  ai J) 
act  for  them  in  a  subsequent  sale  by  the  bsnt 
opinion  the  Judge  was  quite  right,  though  hefl^ 
his  opinion  in  somewhat  different  langasge  troiil 
I  have  done,  in  saying  that  the  authority  of  Ooli 
as  a  broker  was  at  an  end  before  this  ssle  ^  "^^ 
I  say  in  different  language,  but  to  the  i 
there  Is  nothing  to  Juatify  us  in  holding  thstC 
as  broker,  was  authorized  to  act  as  breto  "'J 
trustees  on  the  oooasion  of  a  sale  not  by  nam 
but  by  the  bank,  and,  therefore,  in  my  ^W^ 
bank  having  taken  upon  themselres  to  sot  oo  iiuj~ 
tion,  and  havfaig  paid  to  him  the  purehase-mwVJ 
person  authorized  on  behalf  of  bii  co-trwteea  wj- 
it,   must  take  the  consequences  of  bia  not 
authorized,  and  must  be  Uable  to  pay  ^^1     | 
money  to  the  trustees,  to  whom  they  knew  w» 
ought  to  have  re-transferred  the  property*  . 

I  should  mention  a  point  to  whicb  \*».   , 
should  revert— that  urged  by  Mr.  Rigby-that  b» 
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Mdiigr  the  pleadings,  which  we  mtutMntmeto  be  oor- 

Ml^iitlMt  this  trsoflfer  was  not  exeonted  bo  aa  to  be  an 

-MmI  transfer.    The  statement  of  elaim  does  nn- 

irttedly  allege  that  it  had  never  been  exeonted  by  the 

Jirirtflb  80  as  to  be  a  perfect  instmment.    Bat  the 

Inltty  entirely  the  eontraiy,  and  as  they  allege  that 

llfM  a  perfect  instrnment  when  brought  to  them,  we 

Mtt,i]i  my  opinion,  to  decide,  notwithstanding  the 

Iniiiption  in  the  statement  of  claim,  in  accordance  with 

Ast  wbioh,  as  between  these  parties  and  against  the 

Ink,  srait  be  taken  to  be  the  true  state  of  things. 

4liieiaanoeT{dflnoe  in  support  of  the  allegation  in 

liMBDent  of  daim ,  and  we  have  the  allegation  and  state - 

MBtly  the  bank  to  the  contrary,  they  bdng  the  persons 

Iftowdfed  this  instmment  when  it  was  executed.  Then 

Ihm  k  one  other  point  with  which  one  ought  to  deal. 

'H  m  uged  Teiy  strongly  that  the  negligence  of  the 

I'ImIm  via  the  real  cause  of  the  loss  to  the  trust, 

"^  'I^pee  that  tbey  were  negligent.    They  ought  to 

mm  that  the  Korth-Eastem  stock  had  been  put 

(Urnamsa.   It  nerer  was.    But  in  the  Tiew  which 

ef  the  ease  it  is  not  necessary  to  consider  that 

beosoie,  if    the   bank    haring    this   stock,  in 

ef  which,  the   loan   baring   been   paid   off, 

imaeeountable  to  the  trustees,  paid  ^e  money 

Itnothat  property,  not  to  the  trustees,  nor  to 

pnoa  authorised  by  the  trustees  to  give  a  good 

^^  t«  1^  they 9  in   my  opinion,  must   be   held 

Ua  ta  the  trustees  just  as  if  the  money  was 

4"  ^Mtmds.    In  my  opinion  the  appeal  must  be 

^fcWfiftoosta. 

'^jnvi  L.J.— The  quMtion  we  have  to  dedde  is  a 

^  itfft  one— namely,    whether  the  property  of  a 

^beea  lost  through  any  wrongful  conduct  on 

^|nt  of  the  bank.     It  will  be  found,  I  think,  upon 

thai  the  strength  of  the  argument  on  behalf 

Vpafiants  rests  upon  a  fallacious  and  misleading 

t(  the  expression,   "loss  caused  by  the  conduct  of 

^/'  and  that  the  learned  counsel  for  the  appel- 

hpwaafaig  home  the  argument  that,  whaterer  the 

Mo(  the  bank  may  have  been,  it  did  not  cause  the 

^tbe  estate,  waa  uaing  the  term  in  a  popular  and 

^  lease,  and  one  which  is  not  sufficient  to  support 

iMpeiHion.    When  was  the  property  of  the  trust 

f  At  the   time    when  it  first   passed  into   un- 

*M  hands.    Tlie  contention  of  the  plaintliEs  is, 

^baak,  knowing,  as  they  must  have  known,  that 

We  mere    mortgagees,    beUeiiDg,    as   they  no 

tbdieved,  that  Goldsmid  had  authority  to  mort- 

B  to  them,  but  ha^ng  no  reason  to  suppose  that  he 

ttthotity  to  do  anything  else,  had  no  right  when 

pwdMse-Boney  from  the  ultimate  purchaser  found 

i>7  hto  their  hands,  to  transfer  that  purchase-money 

udiBkld,  he  having  no  actual  authority  to  receive  it, 

Jo  apparent  authority  to  reoeiTO  it.    If  that  pro- 

ia  made  out  then  the  loss    occurred  at    the 

when  the  trust  money  was  diverted  by  the 

into  hands  which  were  not  authorized  to  receive 

^oaae  aocordingly  turns  upon  this— had  Gk>ld- 

i  authority  to  recelTo  the  purchase-money,  or  had 

tek  the  right  to  suppose,  from  the  way  in  whioh 

rtock  had  been  dealt    with,  that    he    had    such 

>^typ    Tt  seems  to  me  that  he  certainly  had  no 

etthority  in  fact.    He  cannot,  in  my  opinion,  be 

to  have  had  any  further  authority  than  that  which 

^tesoBected  either  from  the  documents  or  from  the 

'BimtB,  for  I  entirely  assent  to  what  has  been  said  by 

'  hxd  Chancellor  and  the  Lord  Justice,  that  the 

Pf*l  language  uaed  in  cross-examination    by    the 

P^a  la  not  really  a  statement  by  them  of  any  inci- 

^  present  to  thdr  own  memory,  but  merely  a  aum- 

n*p hi  general  language  of  what  they  themselves 

F*J^to  be  a  Maaonable  deduction  to  be  made  from 

■•wwQaients  already  in  evidence.    We  must,  there- 


fore, look  to  the  documents  to  see  what  was  the  anthoti^ 
conferred  upon  Gk)ldsmid. 

Before  we  begin  we  must  ask  ourselves  what  the  state 
of  the  crucial  and  important  document  was  at  the  time 
it  passed  into  his  hands  from  the  trustees.  It  was  said 
on  one  side  that  it  was  not  filled  up  but  was  in  blank  at 
the  time  when  the  trustees  passed  it  to  him,  and  on  the 
other  that  it  must  be  taken  to  have  been  at  that  time 
filled  up  in  the  way  in  which  it  now  appears  to  be 
filled  up.  It  is  a  question  of  cntu  of  eTldenoe,  and  it 
seems  to  me,  though  I  do  not  in  any  way  dissent  or  de- 
sire to  express  any  different  opinion  from  that  which 
has  fallen  from  the  Lord  Justice,  that  the  question  may 
be  decided  by  applying  the  simple  principle  of  law  that, 
in  the  absence  of  CTidenoe,  no  illegality  or  irregular 
proceeding  in  the  transaction  of  business  is  to  be  pre- 
sumed. It  is  to  be  presumed  that  tho  law  has  been 
carried  out,  not  that  it  has  been  broken.  The  docu- 
ment, therefore,  I  think,  must  be  taken  in  the  first  in- 
stance to  have  passed  into  the  hands  of  Goldsmid  in  the 
form  in  which  he  used  It.  What  was  the  authority  of 
which  that  document  ts  the  CTidence  P  The  accounts 
which  were  afterwards  accepted  show  no  more  than  that 
the  trustees  imagined  that  whatcYcr  had  been  done  had 
been  done  regularly ;  they  fall  short  of  showing  that 
they  were  at  all  aware  of  what  had  really  occurred. 
It  seems  to  me  that  the  document  in  question  is  only 
evidence  of  an  authority  at  most  to  sell  the  shares  and 
raise  the  money  in  the  ordhiary  and  usual  way  in  which 
such  a  document  would  be  used  for  the  purpoH«  Either 
the  trustees  must  be  taken  to  haTe  read  the  document, 
which  la  in  a  peculiar  form»  or  not  to  haTe  read  it 
If  they  had  read  it  they  would  have  seen,  I  think,  that 
tbey  were  committing  a  breach  of  trust  in  signing  a  docu- 
ment in  that  shape  ;  that  they  ought  to  hate  seen  that 
the  proper  names  of  the  purdhaaers  and  the  proper 
statement  of  the  consideration  appeared  on  the  docu- 
ment itself.  If  they  did  not  read  it  they  must  have 
assumed  that  they  were  placing  an  ordinary  document 
in  ordinary  shape  in  the  hands  of  their  broker,  and  they 
cannot  be  considered  to  have  intrusted  him  with  any- 
thing more  than  an  authority  to  sell  the  shares  in  the 
ordinary  business  way.  But  it  seems  to  me  he  had  no 
authority  to  sell  the  shares  in  the  irregular  way  in 
whioh  he  did,  by  first  mortgaging,  by  then  paying  off 
the  mortgage,  and  by  then  nominating  persons  to  whom 
the  legal  estate  should  be  couT^ed  by  the  naortgag^es, 
and  who  should  pay  the  purehase-money  to  the  bankeie, 
who  were  to  pay  it  over  again  to  himself.  But  had  the 
bank  any  right  to  assume  that  there  was  such  authority  F 
The  document  itself,  which  expresses  no  consideration 
except  that  of  6s.,  is,  to  my  mind,  oogent  and  complete 
evidence  to  show  that  the  bank,  as,  indeed,  appears 
from  the  facts  generally,  had  nothing  at  all  to  lead 
them  to  suppose  that  cfoldsmid's  authority  was  any- 
thing beyond  what  it  really  was.  Indeed,  the  learned 
oounael  for  the  appellants  hardly  argued  this  matter 
upon  the  Tiew  that  Gk>ld8mid  had  an  apparent  authority 
in  excess  of  his  acting  as  broker. 

Now,  as  soon  as  the  conclusion  is  arrived  at  that 
Goldsmid  had  no  authority  to  receiye  the  purchase- 
money,  it  seems  to  me  that  the  conclusion  of  the  learned 
judge  in  the  oourt  below  follows.  We  were  asked,  in- 
deed, to  believe  that  whatCTor  the  breach  of  duty  on  the 
part  of  the  bank  waa,  it  did  not  ultimately  lead  to  the 
loss  to  the  fund  which  has  been  sustained.  That  really 
is  an  illusion ;  it  is  an  ocular  illusion  to  present  the  caee 
in  that  way.  The  loss  occurred  as  soon  as  the  money 
whioh  belonged  to  the  truat  was  diverted  into  the  hands 
of  a  person  who  had  no  right  to  represent  the  trust. 
The  proposition  presented  to  us  by  the  appellants,  if 
divested  of  its  popular  and  specious  look,  is  this,  that  we 
ought  not  to  visit  those  who  lose  trust  property  with 
the  consequenee  of  having  to  make  it  good,  piorided  it 
can  be  shown  or  surmised  that,  if  Uiey  had  made  It 
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good,  somebody  else  would  have  lost  it  oyer  again.  Is 
that  a  tenable  pioposition  P  A  man  knocks  me  down  In 
Pall  Mall,  and  when  I  oomplain  that  my  parse  has  been 
taken  the  man  says :  '*  Ob,  but  if  I  had  handed  it 
back  again  you  would  haye  been  robbed  o? ec  again  by 
somebody  else  in  the  adjoining  street.*'  That  is  the 
argument  of  the  learned  counsel  for  the  appellants  as 
f oon  as  the  proposition  for  which  they  have  contended  is 
reduced  to  its  bare  bones.  I  am  therefore  of  opinion 
that  the  appeal  ought  to  be  dismissed,  with  costs. 

Appeal  dismiiied. 

Solicitors  for  the  appellants,  StreUon,  HiUiard,  DdU, 
A  Newman* 

Solicitors  for  the  plaintiffs,  Futvoye,  Fields  dt  Baker. 


From  Ohan.  DiY. 


Jan.  25. 


POBTBB  V.    POBTEB.    (a.) 

Pradice'^ParHes-'ParHHon  adion^PartUion  Ad, 
1868  (31  <k  32  Vid.  c.  40),  as.  3,  4r-Partition  Ad, 
1876  (39  <fc  40  Vid.  c.  17), «.  6 — Person  of  uneound 
mind  not  $o  found^^  Next  friend, 

A  parUtion  adUm  may  he  brought  by  a  person  of 
unsound  mind  noi  so  found  by  a  next  friend, 

Halfhide  v.  Bobinson,  22  W,  H.  448,  L.  R.  9  Oh.  373, 
distinguished. 

An  adion  for  sale  under  the  Partition  Ads  having 
been  brought  by  itvo  tenants  in  eommon,  one  of  whom, 
stated  to  be  of  weak  mind,  sued  by  the  other  as  his  next 
friend,  tJie  court  held  that  an  adion  in  this  form,  being 
prim&  facie  for  his  benefit,  eoidd  be  maintained,  and 
refused  to  strike  out  his  name  as  co  -plaintiff, 

Semble,  a  request  for  sale  at  the  trial  by  a  next  friend 
on  behalf  of  a  person  of  unsound  mind  not  so  found, 
assuming  that  such  a  request  can  be  effedwilly  made, 
cannot  be  acted  upon  in  the  same  way  as  a  requed  by  a 
person  not  under  disability,  nor  unless  the  court  is 
satisfied  that  the  sale  is  for  his  benefit. 

This  was  an  appeal  flrom  North,  J.  (reported  32  Soli- 

OITOBS'  JOUBNAL,  91). 

The  question  was  whether  a  partition  action  can  be 
brought  by  a  person  of  unsound  mind,  not  so  found,  by 
a  next  friend. 

This  action  was  brought  by  Edward  Eudymion  Porter 
and  William  Henry  Porter  (a  person  of  weak  mind,  by 
his  brother  and  next  friend,  the  said  £.  K  Porter) 
against  Florence  Susanna  Porter ;  and  the  claim  was  tor 
a  declaration  that  a  sale  of  real  estate  (to  which  the 
plaintiffs  and  defendant  and  three  other  persons  were 
absolutely  entitled  in  equal  shares)  would  be  more  bene-< 
fioial  than  a  partition,  and  that  a  sale  might  be  ordered, 
and  for  ancillary  relief. 

A  motion  was  made  on  behalf  of  the  defendant  and 
the  plaintiff,  William  B.  Porter,  that  the  name  of 
William  H.  Porter  might  be  struck  out  as  plaintiff,  and 
that  an  allegation  contained  in  the  statement  of  claim 
that  he  was  of  weak  mind  and  unable  to  manage  his 
affairs  or  attend  to  business  might  be  struck  out  as 
belDg  unnecessary,  scandalous,  or  irrelcTant. 

North,  J.,  refused  the  motion. 

The  applicants  appealed. 

Coohson^Crackanthorpe,  Q.C,  and  Bawlins,  for  the 
appeal. 
Cozens-Hardy,  Q.C,  and  Jaaon  Smith,  contrd. 
The  following  authorities  were  cited  i-^  Half  hide  t. 

(a.)  Beported  by  0.  Hvbbbbt  Bbowk,  Esq.,  Barrister-at- 
Law. 


Bobinson,  22  W.B.  448,L.B.90h.  373;  Partitloa  Act,  18(1 ; 
(31  ft  32  Vict,  c  40),  ss.  3.  4;  Psitittou  Act,  1876  (M  i 
&  40  Vict.  c.  17),  s.  6 ;  B.  8.  0.,  1875,  ord.  18 ;  R  &  0I| 
1883,  ord.  16,  rr.  16,  17 ;   Wallace  t.  Oteeimoi  M 
Oh.  D.  362,  29  W.  B.  Dig.  148;  In  re  Bar fer,  i 
W.  B.  873, 17  Ob.  D.  241 ;  WaU  ▼.  Leack,  U  W.F 
475 ;   Piatt  t.  PlaU,  28  W.  R  533 ;  Riming 
Hartley,  14  Oh.  D.  630,  28  W.  B.  Dig.  154;  Jm 
Lloyd,  22  W.  B.  785,  L.  B.  18  Eq.  265. 

OoTTON,  L.J.— This  is  an  appeal  from  a  dednoo 
North,  J.,  dismissing  a  motion  on  behalf  of  the  i4m 
ant  to  strike  out  the  name  of  one  of  the  plaintiili,i^ 
described  as  of  unsound  mind,  and  conseqnflntiiltf, 
strike  out  certain  allegationa  in  the  statement  of  f'^^ 
The  question  does  not  now  arise  as  to  what  the 
ought  to  do  at  the  trial  of  the  action,  whether  it ' 
without  inquiry  treat  as  suifioient  an  assent  to  a 
request  for  a  sale  given  or  made  on  behalf  of  *^' 
of  unsound  mind  by  his  next  friend.  In  my  . 
Act  of  1868,  s.  4,  does  not  make  it  impeiatiie 
court  to  direct  a  sale  where  such  a  majoi^*" 
mentioned  desires  it,  but  only  says  that  the 
order  a  sale,  unless  it  sees  good  reason  to  ti 
I  think  that,  without  deciding  that  the  neit 
person  of  unsound  mind  is  not  the  person  to 
request,  it  is  not  a  matter  of  course  that 
where  the  majority  is  obtained  under 
those  of  the  present  case,  will  direct  a  sale 
sidering  what  is  for  the  beneat  of  the  penon  of 
mind.  To  act  upon  such  a  consent  withoit 
would  enable  a  person  who  took  upon  bimMlf 
lion  of  next  friend  to  obtain  a  sale  without  tkfli 
anything  to  satisfy  the  court  (as  is  necesnryii 
of  a  lunatic  with  a  committee)  that  the  t^r 
benefit  of  the  person  of  unsound  mind,  f^ 
think,  may  say,  ''Although  there  U  the 
the  next  friend  is  authorised  to  giTC,  I  ^^^ 
sale  unless  it  is  shown  to  bo  for  the  to»J 
lunatic.  The  Act  says  I  shall  direct  a  sate  wW 
good  reason  to  the  oontrary,  and  until  the  «»■• 
to  be  for  the  benefit  of  the  lunatic  I  do  aee  pM  i 
to  the  contrary.*'  .  j 

But,  as  I  have  said,  that  question  doee  sotjwi 
The  case  to  be  made  out  by  the  appUoann  mw  •J' 
before  the  Act  of  1868,  such  an  4WtIon  oooWi 
brought  by  a  next  friend  on  behalf  of  a  p«i«J 
sound  mind,  and  I  do  not  think  that  such  Wtft»* 

What  is  the  principle  on  which  the  oow*  J 
person  of  unsound  mind  to  sue  by  a  next  frieDd 
the  person  is  incapable  of  acting  for  hlmauf  t 
allows  any  one  of  the  Queen's  subjects  to  take  1 
lugs  on  his  behalf  as  regards  that  which  ii  pn." 
for  his  benefit.    In  my  opinion  a  Partition  tf,. 
fade,  for  the  benefit  of  a  holder  of  an  wdiwM" 
That  was  recognized  by  the  Act  of  Hen.8,r 
right  of  partition,  and  although  that  Act  of  J 
has  gone,  yet  an  action  for  partition  is  mecelj^ 
in  a  different  way  the  benefit  intended  to  be  pv< 
out  action  by  that  stotute  to  all  persons  whoi- 
in  common.    I  think  therefore  that,  prtm 
action  for  partition  is  for  the  benefit  ot  **>•  Jj'.  j 
is  of  unsound  mind,  and  who  holds  an  undifttw" 
in  the  property. 

Now,  is  it  for  the  plaintiff,  bringing  such  an  i 
show  that  it  is  really,  in  thU  partloultf  o-* 
benefit  P  I  think  not.  It  is  for  those  who  i 
the  action  is  not  duly  constituted  to  ehow 
cannot  be  really  for  the  benefit  of  the  P«»^^' 
I  mind.  I 'do  not  say  what  would  be  wq*^/^ 
the  court  in  coming  to  that  conclusion ;  that,  i 
what  a  person  who  objects  to  the  uej  of  thenwyi 
pereonof  unsound  mind  as  plaintiff  <>"j{*I;.  -^ 
in  order  to  induce  the  court  to  say  that,  irua  p^y 
unsound  mind  is  the  only  plaintiff,  the  actwa  m 
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go  flB,  or  that,  if  be  is  one  of  several  plaistifts,  hia 

anMaut  be  itrock  out 
Kof ,  do  the  Acta  of  PteUament  make  any  differenoe  P 
<  I  ao  act  think  that  tliey  do.  They  enabl^  the  oonrt  in  a 
\.mtt  for  partition  to  dizeot  a  aale,  and,  that  being  eo,  it 
ff9om  not  make  the  action  improper  that  the  plaintiff 
»^ges  that  a  sale  will  be  more  beneficial  than  a  parti- 
}9kn,  nd  then  asks  the  court  for  a  sale.    The  action, 

irtdch  is  primd/ade  for  his  benefit,  does  not  become 

Ciopsr  because  he  asks  for  something  which  he  may 
hoibletoget 
r^^^^ithecaseof  Hdffhide  ▼.  Bohinton  causes  a 
Y0M^^  but  James,  L.J.,  does  not  lay  down  that  there 
iWhtubOl  filed  for  partition  by  a  person  of  unsound 
Vtedhfhifl  next  friend,  he  only  asks  whether  there  is 
-•f  ■iority  for  it    I  asked  whether  there  was  any 
f  one  way  or  the  other,  bot  none  eould  be  pro- 
Ihe  question  is  whether  we  are  not  bound  by 
ilUiUdbyJames,  L.J.,  at  the  end  of  his  Jndg- 
i:  "I  wish  it  to  be  understood  that  a  bill  oannot  be 
11^  s  next  friend  on  behalf  of  a  person  of  unsound 
jtiot  M)  ibnnd  by  inquisition  for  dealing  with  his 
|«tete.  The  conseqnenoee  of  such  a  course  might 
L***tnu."    I  think  to  a  considerable  extent  the 
r^obfiated  by  the  6th  section  of  the  Act  of 
I  wUeh  noognizes  the  fact  that,  as  regards  the 
'■^^ftnonsof  xmsound  mind,  the  guardian  ad 
i>tBd|Qaibly  also  the  next  friend,  has  authority  to 
~^» ale  of  the  property.    That  seems  to  show  that 
J^Vl^  in  Lunaqy  a  sale  may  be  directed  of 
iwafateof  a  person  of  unsound  mind.    I  think 
DOS,  L.J.,  meant  was  in  substance  this: 
v«  a  mode  given  by  the  Legislature  under  the 
fiction  Act,  1868,  grhich  enables  the  sale  to 
">*&  s  different  way,  and  that  is  the  proper  course 
ii!r""'  uidlt  is  improper  that  a  bill  .should  be 
Bwrsnlefa)  order  to  avoid  adopting  the  course  to 
■«  under  the  Lunacy  Regulation  Acts."    In  that 
jbKvu  pointed  out  by  Mr.  Oozens-Hardy,  the  court 
'bilked  to  carry  out  an  order  for  sale  made  in  a 
A  action.     Apparently  the  application  was  not 
^7  of  the  provisions  of  the  Act,  but  was  by  a 
presented  in  the  suit,  not  for  carrying  the  decree 
M^  but  for  vesting  the  share  of  a  person  who 
f  mound  mind  in  one  of  the  other  parties  to  the 
\  Hiking  the  Judgment  of  James,  L.  J.,  reasonably, 
k  he  only  meant  that  the  course  taken  was  not  the 
^ttone,  but  that  there  should  be  a  petition  to  the 
i  Jtttiees  under  the  Lunacy  Begulation  Act,  1862, 
r  ften  the  court  might  make  the  order.    If  I  had  felt 
i'sacs,  L.  J.|  had  really  decided  the  point  whioh  we 
l^sov  to  decide,  such  respect  is  due  to  his  opinion 
flihould  not  give  the  Judgment  whioh  I  have  given, 
^7  opinion  is  that  whioh  I  have  stated,  and  I  do  not 
itba^  Hal/hide  v.  Rohiruon  ought  to  prevent  me 
I  soting  upon  it    The  application  ought  to  have 
f  by  the  defendant  alone,  but  as  it  is  refused  it  is  not 
'  to  amend  it 

n,  L.J. — This  application  ia  made  on  the  broad 

I  that  an  action  for  partition  cannot  be  brought 

I  next  friend  on  behalf  of  a  person  of  unsound  mind 

^to  found  by  inquisition,  and  that  as  a  person  of  un- 

1  mind  cannot  by  his  next  friend  bring  such  an 

himself,  so  he  cannot  be  joined  as  a  plaintiff 

;  for  the  same  thing  in  another  shape.     Mr.  Cook- 

Dthcrpe  says  that  before  the  Act  of  1868  no 

isetion  for  partition  could  be  brought,  and  that 

I  is  nothing  in  the  Acts  to  alter  the  law  in  that 

This  argument   rests  upon   the  didum   of 

i  L.J.,  apparently  assented  to  by  Mellish,  L.J.,  in 

r  V.  BMmon,  which  has  been  read  by  Gotten, 

Befdre  discussing  that  case  and  seeing  whether 

ve  bound    by  it   or  not,  or  to  what  extent   it 

•  bindiiig   authorityy  I   should  like   to   examine 


the  proposition  in  order  to  see  on  what  principle  it  can 
rest  Why,  in  the  first  place,  should  it  be  confined  to 
real  proper^  P  and,  secondly,  what  is  the  true  ground 
upon  wUch  a  next  friend  is  allowed  to  ask  for  the  inter 
vention  of  the  court  on  behalf  of  a  person  of  unsound 
mind  not  so  found  by  inquisition  P  It  seems  to  me  to 
be  this,  as  was  said  in  sukMtance  in  Beall  v.  Smith,  22 
W.  B.  121,  L.  B.  9  Oh.  85,  and  Jones  v.  Lloyd,  that  when 
there  is  a  person  of  unsound  mind  who,  although  not  so 
found  by  inquisition,  nevertheless  stands  in  need  of  the 
protection  or  the  intervention  of  the  court  as  regards  his 
property,  real  or  personal,  then  supposing  he  would,  if 
sane,  be  entitled  to  the  intervention  of  the  court,  a  third 
person,  a  stranger,  may  come  forward  and  do  that  which 
is  clearly  for  the  benefit  of  the  person  of  weak  mind. 
That  that  is  the  ground  for  suing  by  a  next  friend  is 
shown  by  the  Judgment  in  Jone$  v.  Lhyd  if  it  were  not 
otherwise  dear.  In  that  case  a  bill  was  filed  for  a  dis- 
solution of  partnership  whioh  alleged  a  dissolution  to  be 
for  the  benefit  of  the  person  of  unsound  mind,  and  on 
demurrer  the  Master  of  the  Rolls  held  that  the  allega- 
tion was  suiBcient  to  justify  the  bill,  and  therefore  over- 
ruled the  demurrer.  He  dted  with  approval  the 
language  of  James,  L.J.,  in  BeaU  Vi  8mUh. 

Now  what  sort  of  limit  ought  to  be  put  on  that  rule  P 
It  is  obvious  that,  in  the  absence  of  the  principal  per- 
son concerned,  his  property  ought  to  be  left,  as  far  as 
possible,  and  so  far  as  his  interest  permits,  in  the  con- 
dition in  which  it  was,  quieUi  non  movere.  But  still,  if 
it  is  for  his  obvious  benefit,  then  the  court  ought  to 
interfere  to  give  him,  while  his  senses  are  sleeping,  the 
same  sort  of  protection  to  which  he  would  be  entitled 
if  they  were  awake  and  he  could  act  for  himself. 

"We  have,  in  this  case,  to  apply  these  considerations 
to  an  action  for  partition.  A  partition,  as  we  all 
know,  has  for  some  centuries  been  recognized  as  being 
generally  a  benefit  to  persons  who  share  property 
with  others.  When  an  action  for  partition  is  brought 
it  certainly  may  be  for  the  benefit  of  the  person  of  un- 
sound mind,  and  it  is  primd/ade  to  be  presumed  to  be 
so.  The  question  is,  are  we  to  stop  it  on  the  thrsshold 
on  the  mere  suggestion  that  it  is  not  an  action  whioh 
can  possibly  be  for  his  benefit  I  am  disposed  to  think 
that  the  court,  before  making  a  decree  dealing  with  a 
person's  property  at  the  instance  of  a  plaintiff  who  is 
also  the  next  friend,  ought  to  be  satisfied  that  it  is  inter- 
fering for  the  benefit  or  for  the  protection  of  the  person 
of  unsound  mind  ;  but  that  is  a  point  to  be  considered 
at  the  trial. 

Then  I  come  back  to  the  question,  ought  the  case  to 
be  stopped  in  limine  t  It  the  appellant's  counsel  could 
have  shown  that  this  was  an  abuse  of  the  process  of 
the  oourt,  and  that  the  partition  action  was  not  lond 
fide  for  the  benefit  of  the  lunatic,  then,  even  at  this 
early  stage,  the  court  might  have  done  what  is  asked. 
But  there  is  before  us  no  evidence  whatever  to  Justify 
us  in  supposing  that  this  action  wiH  not  be  for  the 
benefit  of  the  person  of  unsound  mind.  If  lie  turns  out 
to  be  of  unsound  mind  at  the  trial  that  vrill  be  a  matter 
to  be  considered  before  the  oourt  can  make  an  order  at 
the  instance  of  a  stranger  affecting  his  property.  The 
Lord  Justice,  I  believe,  agrees  with  me  in  that  The 
court  ought  to  be  satisfied,  so  to  speak,  of  the  title  of  the 
next  friend  to  intervene,  and  that  the  person  is  of  un- 
sound mind,  and  that  he  stands  in  need  of  protection  as 
regards  his  property,  and  it  ought  to  be  shown  that  it 
would  be  for  hli  interest  that  the  oourt  should  exercise 
its  jurisdiction.  It  is  not  necessary  to  decide  as  a 
matter  of  strict  law  upon  whom  the  entis  aeste  of 
shovring  that  a  partition  is  for  his  benefit  When  the 
case  comes  on  for  trial  the  question  of  <mue  and  matters 
of  that  sort  will  have  faded  into  unimportance,  and  the 
oourt  will  sift  the  whole  thing  and  consider  it 

I  therefore  can  see  nothing  in  reason  to  prevent  an 
faction  for  partition  being  maintained,  when  it  is  for  the 
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Lr  Bi  LosD  OoLnr  Qaxpbill. 


OOVBT  or  Af  HAL. 


benefU;  of  the  allegtd  lonatlo,  th»t  it  should  be  fp  main- 
tained by  a  next  friend  or  a  stranger,  before  the  Act  of 
1876 ;  and  this  is  not  the  moment  at  which,  nor  haye  we 
the  materials  on  whioh  to  decide,  that  this  action  is  not 
lond  flde  brought  with  a  view  to  the  lunatic's  benefit. 

Then,  if  that  is  so,  what  we  have  to  consider  is  reallfy 
not  whether  the  Act  of  1876,  s.  6,  creates  this  r^ht, 
but  we  have  only  to  see  that  it  does  not  destroy  it.  I 
can  see  nothing  in  the  section  that  prevents  an  action 
for  partition  being  brought  in  any  case  where  it  could 
be  brought  before  that  Act  was  passed.  I  abstain  from 
giving  an  opinion  upon  the  construction  of  section  6,  not 
because  I  have  not  a  view  upon  the  subject,  but  because 
this  is  not  the  time  for  expressing  it.  It  will  remain 
for  serious  consideration  hereafter  whether  section  6 
enables  a  request  to  be  made  by  a  next  friend,  and,  if  so, 
in  what  way,  and  whether  the  court  is  bound  to  attend 
to  it  if  made. 

As  regards  the  case  of  Half  hide  v.  Bobinwn,  I  en- 
tirely concur  in  the  view  taken  by  Cotton,  L.J.  It  seems 
to  me  to  be  distinguishable  on  the  ground  whioh  has 
been  stated.  I  do  not  fail  to  observe  that  in  that  par- 
ticular case  the  person  of  unsound  mind  who  sued  by 
his  next  friend  was  the  sole  plaintili;  and  the  peculiar 
circumstances  of  that  case  were  no  doubt  the  pivot  on 
which  the  reasoning  in  the  mh&d  of  James,  L.J.,  turned. 

Appeal  diimiiMd. 

Solioiton,  Bolton,  BobHna,  Busk,  A  Co.,  for  Joim  A 
Forre$ler,  Malmeelniiy ;  Tyke  A  Co. 


Bankruptcy. 


liarch  3. 


In  re  Lobd  Colik  Oahpbell.  (a.) 

Bankruttiicy^2H$qualifioationB  of  hahkrupi-^GerHfieais 
that  hankrupiey  was  eatued  hy  **  mis/oriune  without 
fnisconduet'''^Banhruptey  Act,  1883  (46  S  4,1  Viat.  c. 
52),  s.  38,  sub-^edion  2  (b). 

2a  a  suit  for  diaoluiion  of  marriage  on  the  ground  of 
the  wife*e  alleged  aduUery,  the  jury  found  that  the  wife 
had  not  committed  aduUery,  and  the  petition  woe  die- 
mieeed.  In  eomequence  of  t?he  coete  incurred  in  theee 
proceedinge  the  petitioner  woe  adjudicated  bankrupt. 
Subeequently  the  hankrupt,  having  obtained  an  im» 
medicie  unconditional  order  of  diecharge,  applied,  under 
eection  32,  eub-eedion  2  (b),  for  a  certijicate  tTud  "  hie 
banJerujatqf  woe  caueed  by  miefortune,  without  any 
mieeonduct  on  hi$  partJ^ 

Bdd^  thoit  the  oertifkaJte  muet  be  refuted,  a$  the 
banhruf^  wae  not  caused  by  *'  misfortune,^  the  bank' 
ruptey  being  solely  caused  by  the  coets  incurred  in  the 
divorce  proceedings  which  the  bankn*pt  ?Md  commenced 
of  his  own  free  will,  and  which  were  under  his  compete 
•ofitroZ. 

Appeal  by  Loid  €k>lin  Oampbell  from  the  decision  of 
Mr.  Registrar  GilEard  refusing  to  grant  him  a  biMtiflcate 
under  seotkm  32,  sab-section  2  (i),  of  the  Bankmptey 
Act,  1883,  that  his  bankruptcy  was  caused  by  <<  inie- 
fortune  without  any  misconduct  on  his  pact." 

The  appellant  had  presented  a  petition  lor  dissolution 
of  marriage  on  the  ground  of  hie  wife'salleged  adultery 
witii  lour  co-respondents.  The  jury  foond  that  the 
wife  had  not  committed  adultery,  and  the  petition  was 
dismissed,  the  appellant  being  ordered  to  pay  the  ooets. 
Subsequently,  in  May,  1887,  a  receiving  order  was  made 
against  the  appellant  npon  the  petition  of  one  of  the 
co-respondents,  the  petitioning  creditor's  debt  amount, 
ing  to  £971,  the  aoMMmt  ol  his  taxed  coats  in  the  divorce 
suit,  and  the  appeUaat  was  adjndiiatsd  bankrupt    His 


(ou)  Baported  by  W.  F.  Bab&t,  Ssq.|  Baciister«at-Law.  J  ruptoy  against  him  is  annall6d»  or  he  obtabi 


unsecured  liabilities  amounted  to  it8,6SS,  of  whiok 
£4,943  were  for  costs  in  the  divorce  sidt,  inelii^  tite 
costs  due  to  his  own  solicitors,  and  his  Msste  amoimted 
to  about  £144.  He  attributed  his  bankrnptqj  s&tiid; 
to  the  result  of  the  divorce  proceedings,  and  to  the  ooili 
thereby  incurred,  the  trial  having  lasted  eighteen  diji 
It  appeared  that  his  wifeilrst  presented  a  petitLon  for 
dissolution  of  marriage,  and  that  he  then,  aoting  apoi; 
the  advice  of  counsel,  presented  his  petition.  The  vifi'i 
petition  was  also  dismissed. 

On  the  21st  of  December,  1887,  the  appeUant  ob*i 
taiued  an  immediate  unconditional  order  of  dieeharg^ 
and  he  thereupon  iq;»plied  for  a  oertifleale  as  abofs.  Iha 
registrar  refused  the  certificate  on  the  ground  thit  tte 
bankruptcy  was  not  caused  by  *'  misfortune.'* 

Section  32  of  the  Bankruptcy  Act,  18S3,  ptoviia 
that  "(1)  Where  a  debtor  is  adjudged  bankropt  Is 
shall,  subject  to  the  provisions  of  this  Aet,  be  dliquliM 
for,  ftc  (enumerating  the  disqualifloatiom} }  (S)  Hi 
disqualifications  to  which  a  bankrupt  isaubjeoti  *' 
this  section  shall  be  removed  and  cease  if  and  whea  ( 
the  adjudication  of  bankruptcy  agaioat  him  is  su 
or  {b)  he  obtains  from  the  oonrt  hia  dischsigei 
certificate  to  the  effect  that  his  bankruptcy  wai  a  _ 
by  misfortune  without  any  misconduct  on  Ua  pait*!.,^ 

Fifdaiy,  Q.Cf  and  H.  Seed,  for  tlie  appeUsnt^l 
bankruptcy  was  caused  by  misfortune.  The  vffttt 
acted  upon  the  advice  of  counsel  in  inatitatiafi^ 
divorce  proceedings,  and  he  acted  bond  fide  thie^^ 
He  had  reasonable  grounds,  upon  the  eriiaBBe  ifli 
own  witnesses,  for  institating  the  proceedinge.  Haflm 
not  foresee  the  evidence  on  the  other  side,  nor  nattlt 
foresee  the  length  of  the  trial,  which  inonseedthiii" 
enormously.  Misfortune  is  a  piece  of  ill-MbflJ^ 
Ing  to  a  man  without  his  fault  Misfortune  M^j* 
Same  idea  as  *^  without  misoonduoa.*'  The^*^ 
here  was  the  unforeseen  verdict  of  the  jury.   ^^ 

They  referred  to  Webster^s  Dictionary  sd  Mw> 
Dictionary,  "  Misfortune." 

Sidney  Woolf,  for  the  trustee.— It  waa  "^""Jf 
for  a  man  of  such  slender  means  as  the  app^* 
Institute  the  divorce  prooeedings.    Heknewihiti' 
failed  he  would  not  be  able  to  pay  the  coatk  Bii|^ 
tuptoy,  therefore!  was  not  caused  **  without  mliBon 
At  any  rate  his  bankruptcy  was  not  canaed  tV 
fortune.    He  was  responsible  for  the  divone 
ings.     **  Misfortune  "  has  been  defined  to  be 
unforeseen  that  came  upon  a  man  without  sa/L 
of  remedy,  or  which  could  not  be  guarded  agiM 
parte  Burgess,  35  W.  B.  702,  4  MorreU'a  Bank 
186,  at  p.  188. 

Finiay,  Q.O.,  replied. 

Lord  EsfiBB,  MJEL— We  must  first  ezpresa  <^   - 
as  to  the  conBtruotion  of  section  32  without  'V^l 
circumstances  of  the  present  case.    One  ooght  vni 
consider  section  28,  though  the  two  sections  sie  note 
nected  with  each  other.    In  section  28  certain  ontf  J 
enumerated  which,  if  they  occurred,  would  P"^! 
bankrupt  from  obtaining  an  unoonditiansl  oritf^f 
charge.     They  may  be   called   cases  of  aiMOw' 
Section  32  deals  with  cases  where  a  dischsige  hai  I 
obtained,  and  cannot  come  into  operation  when  J 
has  been  such  misconduct  ae  will  prevent  a  bask 
getting  his  discharge  under  section  28.    Tet  mo^ 
a  highly  penal  section,  imposing  disabilitiea  sa  to  a  r 
rupt's   future   life.     It  must  therefore  be  conr 
strictly,  but  at  the  same  time  no  words  meat  be  i 
out,  and  the  words  must  receive  their  ordinsv  ^ 
Section  32  enacts  certain  disqualifications  •t**^^'!^ 
discharged  bankrupt  from  the  mere  fact  of  ^^'^t?; 
with  a  proviso  that   those   disquatiflnstloM  »^ 
removed  and  cease  If  and  when  the  s^nOketioa^nm 

ninlrnv  AiMinflt  fiim  In  AfinnllAd.  or  li«  fibbliBi  wV 
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Im*  RB  LoKB  OoXOV  OaX 7BBLL. 


GoU4T  Q?  ^PSAX't 


oovl  bif  diMbtfie  with  a  oeitifloate  tiwt  Ut  liankrapti^ 

wMiiaid  bymiafotftsna  wikkout  any  ttiMomdnel  on  his 

pal  TbOM  wozda  ttusfc  bf  oeniftrue^  iftiiotly,  tmt,  m  I 

kw  nM,  we  enixiot  ttrik^  o«t  any  of  the  woids,  nor  o«q 

^   it|ifa  them  a  neniliig  other  tium  thelrordteaiy  meanisir. 

Wi  bare  ao  light  to  atiike  ont  the  word  **  mlifottaae." 

1  lb,  mUj  uked  ua  in  eifeot  to  do  ao,  beoaoM  he  arg nod 

I  Art  if  there  were  do  miiooBdiiet  there  wai  miafortnne. 

T»  aeoede  to  that  argoment  we  ahoald  ha? o  to  read  the 

vorda  thoi, "  that  the  baokniptoy  was  oanted  without 

i  tBj  mleeoDdact."    I  oannot  think  that  we  are  entitled 

to  itiike  out  the  word  misfortune. 

lot  K  ia  iniQpBBible  for  me,  considerlDg  the  great 

ttanbaof  different  oases  that  may  hereafter  oome  before 

the  eovrt,  to  gi?e  an  exhanatife  definition  of  the  word 

"mUflrtane'*  which  will  coYer  all  oases.    Stai,  I  think 

tbst  ikn  the  benkmptcy  is  not  solely  the  resnlt  of 

umaoddeDtoYer  which  or  over  the  direct  oondneing 

«MMol  vhioh  the  bankrupt  has  no  control,  then  the 

il,  hii|ii|tQy  is  not  caused  by  misfortnnt*     When  the 

^-  !!$3^^  ^  esQsed  partly  by  misfortune  and  partly  by 

^'^iMd^  snd  the  misfortune  is  wholly  independent  of 

^-..W  WNOitdoct,  the  certificate  cannot  be  granted.    The 

r    ;l«b«pt(7,  therefore,  must  be  solely  the  result  of  some 

c —  ^vUa&toier  vhioh  or  over  the  direot  conducing  causes 

l^lbkhibhiQlcrupt  has  no  control  to  bring  the  case 

W»  ^  lofde,  **  bankruptcy  caused  by  misfortuno 

w*wtiriiw4uct," 

Iwii  nof  to  the  facts  of  the  present  case.     The 

■Jjjwfhicb  caused  the  bankruptcy  was  the  adverse 

*Wf|t  of  the  jury,     A  Terdict  of  a  jury  must,  in  a 

^fff'^  jwfeflf  be  assumed  to  be  a  right  ferdict, 

2J^  ^^  hankfuptoy  was  caused  by  a  right  and 

FJp  T«dict.     The  direot  conducing  cause  of    the 

^•Jiwtii  the  presentation  of  the  petition  an  j  the  pro- 

,    ••Wttn  0/  the  prooeedings.     All  that  was  absolutely 

WHJo  the  control  of  Lord  Colhi  Campbell.    The  suit 

vw  brought  by  him  and  the  e?idenee  was  produced 

r  his  direction.    Therefore  the  direct  cause  of  the 

and  carrying  on 
Whether  the  ^ect 

I  produced  on  behalf  of  the  respondent 

'  t  y^'mpondents  was  to  throw  doubt  upon  the  peti- 
»  y>^»<ndenoe  or  not,  the  result  was  that  the  peti- 
t  ^y  wsuaenced  a  suit  whioh  his  oYidence  failed  to 
^P^*  Therefore  the  direct  oause  of  the  terdiot  was 
-mm  the  control  of  Lord  Colin  Campbell.  Without 
I  ^^that  there* was  any  misconduct  on  his  part,  and 
I  JJ|*»t  expressing  any  opinion  whether  it  was  too  rash 
r^^Us  to  institute  the  proceedings  under  the  droum- 
I'Mliiui,  ve must  dismiaa  the  appeal  on  the  ground  that 
I  w  appellant  has  not  brought  his  case  witMn  the  pro^ 
t-mooiof  section  32,  sub-section  2  (&}• 

fe  l^r,  IhJ. — I  am  of  the  same  opinion.  Misfortune 
V  s  word  aa  familiar  in  common  language  as  it  is  in 
WiiEaira  of  ordinary  life.  But  this  is  the  first  time,  so 
BIS  I  know,  that  it  is  used  in  a  section  of  an  Act  of 
nriiasient.  The  difficulty  of  defining  it  arises  from 
Mb  vague  thought  expressed  by  the  word.  We  must 
M  at  the  connection  in  which  the  word  is  used.  Seo- 
Md  US  Impoeea  eertain  disqualifications  upon  a  person 
llo  haa  been  ad  Judged  bankrupt,  those  disqualifioations 
pigiiH  ffom  tlie  Ho«se  of  Lords  to  a  select  Testry. 
m»  gttiding  notion  underlying  this  legislation  aeema  to  be 
Mt  be  ^iHio  has  made  sh^wreak  of  hia  own  aflalia  is 
M  lib  to  be  tmatad  with  the  management  of  other  per- 
■ln'.  By  sid>-aeotion  2,  however,  the  diaqualifieations 
lia  be  roBoved  by  the  adjudioalion  being  annulled,  or 
rWtiM  oonrft  giwiting  a  osrtifieate  that  the  bankruptoy 
Hii  aasiaedl  by  mialortDne  without  any  miaoanduot  <m 
I  Ml  fortt  and  the  tafnaal  of  the  oertffloate  is  to  be  sub- 
I  H  to  apfail,  That  anMtBont  thjH>wi  the  onu$  of 
!  tiBol  wpm  the  bankmp»>  Ha  baa  to  make  out  that  hia 
Wkniptar  VMOMMtd  If  niafaitaiia  vithonlany  nia« 


Jjwi  VM  his  presenting  the  petition  an 
W|»»edings  up  to  the  verdict.  Whel 
^Jl9  evidence  produced  on  behalf  of 


eonduot  on  his  part.  The  Legislature  seemed  to  think 
that  there  might  be  circumstances  under  whioh  a  person 
might  be  made  bankrupt  withont  any  slur  resting  npou 
him.  That  seems  W  b9  1^1^  gons'ftl  notion  of  the 
clause.  Mr.  Finlay  urged  that  that  view  was  not 
the  correct  one,  because  the  adjudieation  might  ba 
annulled  merely  upon  payment  of  the  creditors  la 
full.  The  Legislature,  however,  may  well  have 
oonaidered  that  if  a  bankrupt  Is  able  at  a  later 
date  to  pay  hia  debts  in  full,  either  by  maana  of 
frienda  or  out  of  hia  own  earnipgat  he  has  shown 
aufflcient  oontaol  over  himself  to  entitle  him  to  be  re- 
habilitated. A  man  might  lose  his  money  by  an  unfore- 
seen misfortune,  and  in  that  caee  there  could  be  no 
doubt  bankruptcy  would  be  oaused  by  misfortune  without 
miaoonduot.  On  the  other  hand,  if  a  man  loat  his  for- 
tune by  gambling,  hia  bankruptoy  would  not  be  oaused 
by  miafortune.  Like  the  Master  of  the  BoUs,  I  shall  not 
attempt  to  give  an  exhaustive  definition  of  '^mis^or- 
tune."  We  are  a«  yet  at  too  early  a  stage  of  the  legis- 
lative development  o|  the  word.  Nevertheless,  we  may 
take  seme  steps  towards  a  definition.  For  the  purposes 
of  thi«  oaae  I  think  that  *<  misfortune"  must  be  an  ad- 
verse event  not  immediately  dependent  npon  the 
aeUon  and  will  of  him  who  auifera  from  Iti  and  of  sg 
unexpeoted  »  oharaoter  that  a  prudent  man  would  np( 
take  it  into  hia  calculation.  Mr.  Finlay  says  tha( 
misfortane  means  without  miaoonduot.  I  cannot 
agree  with  that  eonatruetion.  Oomhif,  then,  to  the 
facta  of  thia  oaae,  it  appears  that  a  man  of  slander 
meana  filed  a  petition  in  the  Divorce  Court,  being  under 
the  impression  that  he  would  be  suooaaaCoL  He  failed, 
and  had  to  pay  the  oosts,  and  thereupon  he  waa  adjudi- 
cated bankrupt.  I  oannot  think  that  the  bankruptoy 
was  oaused  by  "  misfortune  "  without  any  miseonduot 
on  his  part.  The  whole  oontrol  of  the  action  rested 
with  him.  The  prooeedinga  were  directly  dependent 
upon  the  will  and  under  the  oontrol  of  the  petitioner, 
and  ao  I  cannot  eome  to  the  condnaion  that  the  bank- 
ruptoy waa  caused  by  misfortune  without  misoonduot 
within  aeotion  38,  sub-section  2  (6). 

Lopxs,  L.J.«— I  also  do  not  profess  to  give  an  ex- 
haustive definition  of  the  phrase  "  misfortune  without 
misoonduot."  "  Misfortune,"  however,  must  be  an  ad- 
verse event  o?er  whioh  the  person  has  no  oontrol,  and 
over  whioh  he  could  not  by  ordiimry  prudence  have  any 
control.  In  my  opinion,  when  the  party  to  prooeedings 
is  master  of  those  proceedings  throughout,  and  bank- 
ruptcy ensues  therefrom,  the  bankruptcy  cannot  be  said 
to  be  caused  by  misfortune*  I  cannot  agree  with  the 
argument  that  misfortune  means  without  misconduct. 
Misfortune  seems  to  me  to  be  the  governing  word,  and 
unless  there  is  misfortune  the  oertifloate  oannot  be 
granted.  In  the  present  case  the  verdict  was  the  cause 
of  the  bankruptoy,  and  the  verdict  was  brought  about  by 
the  petitioner  proceeding  with  the  action.  The  bank- 
ruptcy, therefore,  was  not  oaused  by  miafortune. 

Leave  to  appeal  to  the  House  of  Lords  was  granted. 

Appeal  dUmUsed, 

Solicitors  for  the  appellants,  (7.   0.   Bumphreyi  fi 
8on$» 
Solicitors  for  the  trustee)  Letoia  A  Lewis. 
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OouBT  OF  Appeal. 


Ex  PARTS  Bbowk. 


OOUKT  OP  ArPUL. 


Bankniptoy.  liaroh  2. 

-Ep  parte  Bbowk. 
A  re  SxTwiELD  &  Watts,  (a.) 

Sofidtar^Charging  order-^Priority-^Olaim  of  land- 
lord  for  rentr^Solieitors  Ad,  1860  (23  <k  24  Fice.  c. 
127),  9.  28 — Bankruptcy  couri-^uriadicHon — Be- 
hearing^Bankruptcy  Act,  1883  (46  d  47  Vict.  e.  52), 
0.  104. 

A  eolidtor  ?Md  obtained  a  charging  order  for  his  costs 
under  section  28  of  the  Solicitors  Act,  1860,  from  Oave, 
J.,  sitting  in  Bankruptcy,  in  respect  of  partnership 
property  recovered  or  preserved  hy  him  in  an  action 
for  a  dissolution  of  partnership  between  partners  who 
afterwards  became  bankrupt.  There  existed  a  landlord's 
daim  for  rent  against  the  partnership*  Before  nayment 
of  t?M  solioitor^s  costs,  an  application  was  maae  by  the 
receiver  of  the  partnership  assets  to  O&re,  J.,  as  to  the 
application  of  the  assets,  and  Oave,  J.,  Tuld  that  the 
form/er  order,  having  been  made  in  ignorance  of  the 
landlords  c2atm.  must  be  amended,  and  the  landlords 
claim  discharged  in  priority  to  the  solioitor^s  charge. 

Held,  on  appeal,  that  the  charging  order  must  have 
priority  over  the  landlords  tHaim  for  rent,  and  that 
Oave,  J.,  had  no  jurisdiction  under  the  Bankruptcy  Act, 
1888,  s.  104,  or  otherwise,  to  vary  his  first  order. 

Thifl  was  an  appeal  from  a  deoiaion  of  Oawe,  J.  (re- 
ported ante,  p.  803). 

An  action  had  been  brought  in  the  Chancery  Dividon 
of  the  High  Court  of  Juatioe  by  Saifield  against  Watts 
for  a  dissolntion  of  partnership.  Judgment  was  given  for 
a  dissolution  and  the  taking  of  an  aooount,  and  a  re- 
oeiver  was  appointed.  Both  partners  became  bank- 
rupt, and  the  action  was  transferred  to  the  Queen's 
Bench  Division  in  Bankruptcy.  The  solicitor  to  the 
plaintiff  in  the  partnership  action  applied  to  Cave,  J., 
sitting  in  Bankruptcy,  for  an  order  under  section  28  of 
the  Solicitors  Act  of  1860  declaring  that  he  was  entitled 
to  a  charge  on  the  assets  in  the  hands  of  the  receiver, 
and  an  order  was  made  on  the  6th  of  April,  1887, 
■directing  the  receiver  *  out  of  those  assets  to  pay  the 
solicitor  his  taxed  costs  of  the  action.  The  order  as 
drawn  up  was  entitled  in  the  bankruptcy,  in  the  action, 
and  in  the  matter  of  the  Solicitors  Act  and  of  the  solici- 
tor. Before  the  order  was  made  application  had  been 
made  to  the  receiver  by  the  landlord  of  the  premises  in 
which  the  bankrupts  had  carried  on  their  business  for 
the  payment  of  three  quarters'  rent,  two  of  which  had 
become  due  before  the  bankruptcy.  The  landlord  had 
not  distrained.  Cave,  J.,  was  not  informed  of  the 
landlord's  claim  till  the  receiver,  having  moneys  in  his 
hands,  applied  to  Cave,  J.,  for  directions. 

The  solicitor  and  the  landlord  were  both  represented 
on  the  hearing  of  this  application. 

The  receiver  had  £84  in  his  hands ;  the  solioitor'B 
claim  was  for  £100,  and  the  landlord's  for  £49. 

Cave,  J.,  held  that  the  landlord  was  entitled  to 
priority,  and  ordered  the  payment  of  his  daim  out  of 
the  assets,  and  the  residue  of  the  sum  in  the  receiver's 
hands  to  the  solicitor. 

This  order  was  entitled  only  in  the  bankruptcy  and  in 
the  action. 

The  solicitor  appealed. 

Zhindas  Gardiner,  for  the  appellant.— Section  28  of 
the  Solicitors  Act,  1860  (23  &  24  Vict  c.  127),  is  con- 
clusive to  show  that  a  solicitor  who  has  recovered  or 
preserved  property  is  entitled  to  the  declaration  by  the 
Judge  before  whom  the  proceeding  has  been  heard,  or  is 
depending,  of  a  charge  for  his  taxed  costs  upon  any 
property  so  recovered  or  preserved  except  as  against  a 
bond  fide  purchaser  for  value.    Such  has  been  the  case 

(a.)  Reported  by  A.  H.  Todd,  Esq.»  Barrister-at-Law.    I 


here,  and  a  liberal  interpretation  has  always  been  giitt 
to  the  Act :  Pinkerton  v.  Boston,  21  W.  R. 943,  LB,  i 
16  Eq.  490 ;  BuOey  v.  BuUey,  26  W.  B.  638, 8  Oh.  BJ 
479;  OreerY.  Young,  31  W.  K  930,  24  0luD.  545;- 
Bayley  v.  BurchaU,  2  H.  ft  M.  371, 13  W.  B.  Gb.  J^^ 
78.  In  JMlow  V.  Garrold,  33  W.  B.  219,  U  Q. B.  IX^ 
543,  a  solicitor  with  notice  of  a  prior  garaishse  soinniogi 
obtained  an  order  tinder  this  section. 

He  also  cited  Bhippey  v.  Qoby,  28  W.  B.  877,  tf 
L.  J.  Q.  B.  524. 

F.  Cooper  Willis,  for  the  landlord.— It  is  intbedii-( 
cretlonof  the  court  whether  such  an  order  shooIdlM  ' 
made.    Cave,  J.,  did  not  know  at  the  tfane  he  made  tin 
order  that  the  landlord's  claim  for  rent,  which  ha  onK 
then  have  enforced  by  distress,  existed.    The  oidat  m 
made  under  a  misapprehension,  and,  as  it  wssnudefe 
bankruptcy,  the  judge  was  entitled,  under  sectioali 
of  the  Act  of  1883,  to  vary  it. 

Lord  EsHXR,  M.B.— In  this  case  it  was  not  denied 
the  solicitor  had  in  fact  preserved  property  by  Ui 
and  therefore,  if  nothhig  stood  in  his  way,  he  would 
entitled  to  a  charging  order  on  the  fund  proeened 
the  Solicitors  Act,  which  is  the   only  statste  vHi 
enables  such  an  order  to  be  made.    This  ohaiging  oj^' 
was  made  by  Cave,  J.,  in  the  court  in  which  he  earn 
Jurisdiction  under  the  Bankruptcy  Act    Sitting  is  1^ 
court,  and  exercising  jurisdiction  under  that  Ac^  to* 
had  the  jurisdiction  of  a  judge  of  the  High  Oourt^vw 
he  could  exercise  in  respect  of  the  Soliottors  Aet  (k 
the  6th  of  April  the  solicitor  applied  for  s  flhHg^ 
order  in  his  favour,  and,  as  a  Judge  of  the  High  W 
Cave,  J.,  granted  his  application.    After  he  bai»g 
that  order  he  could  not  alter  it.     He  had  no  juiiriWi 
to  rehear,  for  the  order  had  not  been  iiudeoivj^ 
Jurisdiction  conferred  on  him  by  the  Bantavtjfj^ 
.  He  was  not  asked  to  rehear  the  applicatioo,tflij"* 
did  not  do  so.    While  this  order  remained  P^^^^ 
impeachable  the  receiver  in  the  suit  asked  faJUitt*    j 
as  to  the  money  in  his  hands  in  the  suit— thifc^^^  J 
whether  the  daim  for  rent  due  to  the  landlord  MAC 
should  not  have  priority  over  the  charge  made  is 
of  the  solicitor.     It  seems  to  me  that  a  sacoei^^^ 
cases  has  decided  that  so  long  as  the  mone/  in  9^^ 
has  not  been  paid  over  to  anyone  a  charging  ^^^^^^^ 
effect  in  priority  over  every  other  claim  and  ^"•^^ 
circumstances,  except  against  a  bond  fide  porehaieci 
value  without  notice.    In  DaUow  v.  Cfarrold  it  turn 
in  terms  that  this  was  the  result  of  sueh  an  order, 
is  clear  that  the  landlord  was  not  a  bond  fide . 
for  value.    That  case  adopted  and  approved  of  tiiecMt 
Shippey  v.  Qoby,  where  Lord  Bramwell,  BaggiU«7>^ 
and  I  came  to  the  same  conclusion.    Therefoie,  «n 
authorities  this  charging  order  has  priority  oiwm 
landlord's  claim  for  rent  not  recovered  by  exeoott* 
distress.    But  it  is  said  that  this  charging  oidtf 
made  in  bankruptcy,  and  that  the  judge  had  jaiii  ' 
to  rehear.    I  have  answered  that  point  *^*?**y\j^ 
order  was  not  made  under  the  bankruptcy  Jorisdini* 
the  court. 

Fbt,  L.  J.— I  agree  with  the  Master  of  the  B^ 
the  action  in  the  Chancery  Division  lor  the  df 
of  the  partnership  an  order  was  made  for  the   ^^^ 
ment  of  a  receiver.    After  that  both  partnen  w 
bankrupt.    The  chancery  action  was  tiansfeifed  ^ 
Queen's  Bench  Divisionvand  application  wss  osdi 
the  Judge  for  a  charging  order  under  the  ^^'^^^'^J^ 
That  applicatiou  was  granted  and  the  order  wm  ^Mi 
the  matter  of  the  solicitor  and  in  the  matter  of  tibeJ 
by  Cave,  J.    That  order  was  not  made  in  bsnkrtpw 
but  under  the  jurisdiction  Cave^  J.,  had  under  ^°°^ 
citors  Act.     Then  the  question  arises  lAetfasr  iM^ 
competent  to  Cave,  J.,  to  modi^  the  order  of  ^«/^ 
April.    When  the  order  had  been  peKfeotodOsf^'**"" 
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no  jvriadietfon  to  rehear  the  matter,  and  there  was  no 
appUeatfon  to  rehear  and  no  attempt  to  vary  that  order 
till  after  it  had  been  made  and  perfected.  It  has  been 
suggested  that  the  landlord  in  this  case  stands  In  some 
different  position  to  other  creditors  by  virtne  of  his 
power  of  distress,  but  in  that  rtspect  he  only  has  a  right 
to  distrain— he  cannot  follow  his  tenant's  goods  when 
they  are  oft  his  land.  The  language  of  the  statute  is 
dear;  therefore,  even  if  OsTe,  J.,  had  known  that  the 
landlord  had  giTon  notice  of  a  claim,  it  would  hsTe  been 
no  reason  for  altering  the  order  for  a  charge  which  had 
been  made. 

IiopBs,  L.  J.— This  charging  order  was  made  under  the 
Solicitors  Act  by  a  Judge  of  the  High  Cfourt  sitting  in 
Bankruptcy.  Is.  this  a  subsisting  and  bindUig  order  ? 
It  la  said  to  have  been  discharged,  but  there  was  no 
application  to  rehear  it,  and  it  was  not  discharged  or 
Taried  by  the  directions  which  the  learned  Judge  gaye. 
Indeed,  I  think  that,  according  to  the  case  of  In  re  8U 
Ndaaire  Co.,  27  W.  B.  854,  12  Oh.  D.  88,  there  was  no 
Jurisdiction  to  rehear.it. 

Appeal  aikwed. 

Solicitor  for  the  appellant,  T.  J.  PtdUn. 

fSolidtors  for  the  respondent,  JmningB  A  San. 


Bankruptcy.  April  20. 

In  re  Kbldat. 
Mp  parte  Mssioir.  (a.) 

Banhfupiey-^Nciiee  in  hanhruptey—ForecHosure  decree 
— **  Judgment  of  vfMeh  exeeuUon  hoe  not  leen  stayed  ** 

.  --Bankruptcy  Act,  1883  (46  A  47  Vid.  c.  52),  s.  4, 
eub-aection  1  (g). 

A  creditor  who,  a$  equitdble  mortgagee,  Jmb  obtained  a 
foredoeure  decree  and  an  order  for  eale  of  the  property 
of  the  debtor  i$  etiU,  if  no  eueh  sale  ia  found  to  be 
poeeibU,  at  liberty  to  serve  a  banhruptey  notice  on  the 
dMor  and  to  take  further  proeeedinge  ;  and  the  fad  of 
•uch  an  order  for  eale  not  having  been  carried  out  ie  not 
euffldent  ground  for  an  adjournment  by  the  registrar  of 
further  proeeedinge  on  the  notice  on  the  application  of  the 
debtor  under  rule  139  of  the  Bankruptcy  Bules,  1886. 

Appeal  from  Mr.  Begistrar  Hazlitt  ordering  proceed- 
ings on  a  bankruptcy  notice  to  stand  adjourned  on  an 
application  of  the  debtor  under  the  Bankruptcy  Bules, 
1886,  r.  139. 

The  petitioning  creditor,  Heston,  had  lent  money  to 
the  debtor,  Kelday,  on  the  security  of  a  building  agree- 
ment. In  an  action  by  the  creditor  as  equitable  mort- 
gagee on  this  agreement  in  the  Ohanoery  DiYision, 
Kefcewicb,  J.,  had  ordered  a  decree  in  the  form  of  a  decree 
in  a  foreclosure  suit  Accounts  were  to  be  taken  of  the 
money  due,  and  in  default  of  payment  power  of  fore- 
doeure was  given,  together  with  an  order  for  the  sale  of 
the  property  if  necessary.  The  creditor,  as  plaintifC, 
subsequently  applied  for  an  order  to  enforce  the  sale, 
the  proceeds  to  be  paid  into  court ;  a  sale,  however, 
was  found  to  be  impossible  on  account  of  the  inability 
of  the  debtor  to  give  the  creditor  a  title  to  dispose  of 
the  property.  The  creditor,  thereupon,  served  the  usual 
bankruptcy  notice  upon  the  debtor,  but  upon  the 
petition  being  heard  before  the  registrar  the  debtor 
urged  that  the  order  for  sale  in  the  chancery  suit 
acted  as  a  stay  of  the  bankruptcy  proceedings,  and  the 
registrar,  thereupon,  adjourned  the  creditor's  petition. 
The  creditor  now  appealed. 

(a.)  Beported  by'SPBNCBB  L.  Hollaxid,  Esq.,  Bairister- 
at*Law. 


Tate'Lee,  for  the  appellant. — ^The  registrar  had  no 
power  to  adjourn  the  petition  on  such  grounds.  The 
order  of  sale  was  no  stay  of  proceedings :  sections  4(1) 
(g)  and  7  (2)  of  the  Bankruptcy  Act.  1869,  And  Bank- 
ruptcy Bules,  1886,  rr.  138  and  139,  Loekhart  v.  Hardy, 
9  Beav.  349. 

S,  Reed,  for  the  respondent— -The  mortgagee  is  not 
entitled  to  proceed  with  bankruptcy  proceedings  so  long 
as  the  order  for  sale  has  not  been  executed.  Loekhart  v. 
Hardy  is  in  his  f ayour  :  Waiker  v.  Jonee,  14  W.  B.  484, 
li.  B.  1  P.  0.  50 ;  Palmer  v.  Hendrie,  27  Beav.  349 ;  Ba 
parte  Budd,  1  M.  D.  &  Be  G.  436.  The  order  for  ad- 
journment of  the  petition  Is  within  the  discretion  of  tbe 
registrar.  Bx  parte  Ford,  18  Q.  B.  B.  369,  35  W.  B. 
Big.  19. 

Tate-Leet  in  reply,  cited  Ba  parte  Lindeey,  In  re 
BaUe^  35  W.  B,  668. 

Lord  EsHBB,  M.B.— The  debtor,  the  respondent,  was 
indebted  to  certain  creditors,  of  whom  appellant  is  one, 
to  an  amount  upwards  of  £5,000.    The  appellant  had  at 
the  same  time  a  security  on  the  debtor's  property  equiva- 
lent to  an  equitable  mortgage.    To  secure  his  debt  the 
creditor  did  what  he  had  a  right  to  do  in  law  and  equi^, 
he  applied  to  the  court  for  a  Judgment  on  a  debt,  and  at 
the  same  time  asked  for  a  decree  of  foreclosure  on  the 
mortgage  and  an  order  to  sell  the  property.    Under 
these  droumstances  he  was  in  a  position  to  olaim  a 
Judgment  debt  together  with  an  order  to  sell  under  a 
foreclosure  suit    The  appellant  then,  as  such  Judgment 
creditor,  served  a  bankruptcy  notice  on  the  debtor.    It 
is  said  on  the  one  side  that  the  said  order  to  sell  had  no 
effect  upon  the  appellant^s  rights  as  a  Judgment  creditor 
under  the  Bankruptcy  Act,  under  which,  upon  notice 
apd  default  after  seven  days,  he  can  take  proceedings  in 
bankruptcy.    On  the  other  side  Mr.  Beed  says  that  the 
obtaining  of  the  order  to  sell  is  either  a  stay  of  pro- 
ceedings or  equivalent  to  such.    That  there  is  anything 
in  the  Bankruptcy  Act  saying  that  such  an  order  is  to 
act  as  a  stay  cannot  be  maintained.    But  is  there  any- 
ihing  in  such  circumstance  to  induce  the  court  to  stay 
such  proceedings  under  statutee  or  in  equity  which 
may  empower  the  court  to  interfere  with  the  ordinary 
course  of  bankruptcy  notice  P    By  section  4  of  the  Bank- 
ruptcy Act,  1883,  if  a  creditor  has  obtained  a  final  Judg- 
ment against  the  debtor,  for  any  amount,  and,  execution 
thereon  not  having  been  stayed,  has  served  on  the  debtor 
a  bankruptcy  notice  under  this  Act,  and  if  the  debtor 
does  not  within  seven  days  comply  with  the  requisition 
bankruptcy  proceedings  take  place.    I  am  not  inclined 
to  chain  tbe  power  of  the  court  as  to  the  interpretation 
of  the  meaning  of  the  words  ''  execution  thereon  not 
having  been  stayed."     Although  there  may  be  droum- 
stances  under  which  the  court  might  consider  that  it 
ought  to  stay,  I  shall  not  say  that  is  conclusive  on  this 
point  But  where  is  there  any  equitable  doctrine  or  Justice 
here  in  saying  that  the  obtaining  of  an  order  to  sell 
the  property  which  has  not  been  executed  at  all,  because 
as  a  fact  any  sale  was  found  to  be  impossible,  ought  to 
act  as  a  stay  of  proceedings,  or  ought  to  induce  the  court 
to  order  a  stay.    The  properly  has  not  been  sold.    It 
has  only  been  ordered  to  be  sold.     I  apprehend  no 
court  of  equity  would  interfere  with  the  right  of  the 
creditor  to  obtain  Judgment  against  the  debtor.    There 
is  nothing  to  prevent  a  man  going  on  with  bankruptcy 
proceedings  in  order  to  obtain  his  debt.    It  would  be 
contrary  to  Justice  to  say  that  where  a  man  has  two 
rights,  the  attempt  to  execute  one  should  prevent  him 
,from  carrying  out  the  other.    There  is  no  rule  of  court 
or  equity  to  prevent  him  carrying  out  his  remedies  to 
the  full  extent.     I  cannot,  therefore,  think  that  the 
registrar  should  have  postponed  Judgment    This  was 
not  a  matter  of  simple  adjournment    It  would  alter 
the  lights  of  the  Jadgment  oieditory  and  would  poet^ 


586 


tfil  WEBELT  BBFOBTBB.    cM«yit,iM]    V0I.ZXXVI 


Hies  OevBT. 


Batm  v.  MOOBI. 


HwH  Oovn, 


pone  the  p«ilod  of  tim«  in  whioh  he  might  rteover  his 
debt  if  rule  189  weie  aUowed  thuf  to  apply.  Then  ii  no 
diBoretioa  in  the  re^itfar  uadev  lueh  eifoamstftnocs. 
He  is  boand  to  g1?e  a  dedflloa  at  enoe,  and  in  this  ease 
he  shonld  hate  ditmiieed  the  appUoatton  to  that  the 
creditor's  rights  might  at  onoe  have  taken  efleet.  As  to 
the  creditor's  taking  adTantage  of  jadgment  after  eoTen 
days'  default  in  spite  of  a  possible  sale  of  the  property, 
I  see  nothing  to  prevent  a  creditor  from  taking  each 
advantage.  The  debtor  is  boond  to  pay  at  onoe  after 
receiving  the  notice  within  the  interval  of  seven  days. 
If  he  pays  within  that  time  there  is  no  bankruptcy. 
This  application  of  the  debtor's  ought  to  have  been 
dismissed  by  the  registrar,  and  this  appeal  must  be 
allowed. 

LiNDLBT,  L.  J.— -I  am  of  the  same  opinion.  The  point 
is  an  important  one.  The  appellant  is  equitable  mort- 
gagee and  also  creditor  of  the  mortgagor.  He  gets 
from  the  Chancery  Division  an  order  for  payment  of  the 
mortgage,  or,  in  default,  an  ordinary  foredosure  Judg- 
ment and,  in  the  alternative,  an  order  for  a  sale,  with, 
in  addition,  liberty  to  apply  to  sell,  if  he  finds  he  can 
do  BO.  For  reasons  given  he  cannot  sell  his  security,  as 
he  finds  the  debtor  cannot  give  him  a  titie  to  do  so.  There 
is  no  evidence  offered  to  show  ue  tiiat  the  creditor,  if 
diligent,  could  sell.  There  is  no  evidence  contradicting 
the  appellant's  version.  He  then  serves  a  bankruptcy 
notice  on  the  debtor  under  section  4  of  the  Act.  He  is 
entitled  to  do  that  by  the  Act  He  has  got  foredosure 
and  Judgment,  but  execution  is  now  sought  to  be  stayed. 
Has  anything  happened  to  render  a  stay  right  and  to 
show  us  that  execution  ought  not  to  issue  P  It  has  been 
argued  that  the  order  foif  sale  was  equivalent  to  a  stay . 
of  execution.  If  it  be  asked  whether  the  court  can  stay 
any  execution  under  any  droumstanees  which  might 
render  it  unjust  to  levy  execution,  it  must  be  answered 
that  terms  can  be  imposed  such  as  are  laid  down  in 
Lockhart  ▼.  Hardy  and  Ex  parte  Budd.  But  those 
cases  do  not  apply  here.  A  mortgagee,  such  as  the 
appellant,  may  have  recourse  to  all  hu  remedies  at  once 
—foredosure,  ejectment,  fta  The  only  limitation  is 
that  he  cannot  have  the  estate  pledged  and  the  money 
too.  That  is  clear.  To  prevent  any  such  injustice  an 
ordinaiT  power  of  sde  came  to  be  inserted  among  the 
orders  in  foreclosure  suits.  This  case  is  not  within  the 
princlj^e  of  the  cases,  nor  the  terms  of  rule  139; 
the  registrar  ought,  in  regard  to  the  CTidenoe,  to  have 
refused  the  appUoatfon. 

Bownr,  L.J.,  ooncuned* 

AfpM  alknoed. 

Solidtor  for  the  appellant,  Jos.  Barrett. 

fibUdtoM  for  the  respondent,  Wilkina  <§  Famhaw. 
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Baxbs  v.  ICOOBE.  (a.) 

Fradi^^PayfMnt  oid  of  court^PeUHon  or  9ummon§^ 
Fund  eaueedtng  £1,000— iStiles  e/  Bupreme  Oouri, 
1883,  ord.  56,  f.  2,  suft-MoMm  1. 

The  mere  fad  that  a  fund  in  court  etcoeeda  £1,000  U 
not  of  itulf  euffldent  to  Justify  the  preeentation  of  a 
peHUon  for  pa/ymmt  out  if  the  tHk  to  the  fund  depmdA 


(a.)Bep«Mbf  ai.J: 


only  upon  proof  of  the  ideuMy  or  the  Urih,  mmrkf, 
Qr  deaih  of  any  pereon* 

Petition. 

This  was  a  petition  for  the  payment  out  of  ooutat  i, 
mm  of  £2,849  68.  lid.  Consols,  and  a  inmof  4t8k 
cash,  standing  in  court  to  an  account  entitled,  "H 
account    of    the    infant   defendant,  Hsiy  EUxibil 
Moore." 

Py  an  order  made  on  the  further  ooniidsnttQ«  I 
the  action  on  the  17th  of  July,  1878,  it 
that  one   moiety  of  the  residue  of  a  earn  of 
(after  providing  for  certain  payments  thereby 
to  be  made)  shonld  be  carried  over  to  a  sspsnU  m 
entitied,  ^The  account  of  the  infaat  dsfendsst, 
Elisabeth  Moore."    The  moneys  were  duly  eaniid 
and  invested  in  Three  per  Cent.  Consolidated 
and  the    dividends  thereon  (subject  to  the 
thereout  to  the  infant's  father  of  an  dlowaaoe  d 
a  year  for  her  mdntenanoe  and  eduoation, 
an  order  dated  the  17th  of  February,  1873)  mm\ 
cumulated.    The  infant  attained  twenty^one  on  tle^ 
of  February,  1888.    The  petition  was  preeeotd' 
and  her  father,  and  it  aiked  that  out  of  the 
sum  of  £6  178.  might  be  paid  to  the  father  in 
of  the  allowance  for  maintMiaBce  from  the  1( 
January,  1888,  to  the  28th  of  February,  1888, 
the  residue   of    the  cash  and  the  Coneoli  miglf 
respeotivdy  pdd  and  transferred  to  Mazy 
Moore. 

The  petition  was  not  served  on  anyone. 

Dibdin^  for  the  petitioo.--{Ko»TB,  J.,  aeked  f |M 
application  was  not  made  by  smnnons  in  Mj' 
under  rule  2,  sub-rule  1,  of  order  55.1  B^^JVjH 
to  the  decision  of  Pearson,  J.,  in  Xn  re  Sml 
W.  B.  270,  31  Ch.  D.  499,  it  was  thoqUi^' 
application  ought  to  be  by  petition.  ^  j 

He  referred  to  In  re  Broadvfoodp  55  L.  Xfl'W^*n 
W.  B.  Dig.  214. 

NoBTX,  J.— In  the  pieaenl  oaae  I  will  lo^ 
the  ooets  of  the  petitiont  but  I  can  see  i»K 
this  application  should  not  have  been  msds  by  i 
in  duunbers.    Tn  any  aasa  of  real  difM^I 
always  allow  the  ooete  of  a  patition  even  if  the  i 
tion  fldght  have  been  made  by  anmmons,  hitl< 
go  the  length  of  saying  that  in  all  cssei  fM 
sum  exceeds  £1,000  a  petition  should  be  pnM^ 
do  not  think  the  mere  fact  that  the  fund  eieeadi 
is  suiBdent  to  Justify  the  presentation  of  a 
Rule  2,  sub-rule  1,  of  order  55  presccibsB  no 
amount  in  a  case  where  the  titie  to  the  fond  ' 
only  upon  proof  of  the  identity  or  the  U'At 
or  death  of   any  person."     If  Pearson,  Jt  » 
Bhodee,  intended  to  dedde  that  a  petition  cM\ 
perly  be  presented  in  every  case  hi  ^***^  ■I^j 
exceeds  £1,000,  I  cannot  agree  with  him.   I  *] 
however,  think  he  did  so  intend  to  dedde.   w 
in  In  re  Bhodee  shows  that  the  titie  of  the 
that  case  must  have  been  entirely  difBeicnt  »^ 
of  the  account  in  the  present  case.    Under  the 
stances,  however,  the  fund  belonging  to  the 
I  wiU  allow  the  costs  of  the  petition. 

Solidtors,  Bridgu.  Bawtettp  A  Co. 
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In  BB  DaYIBS.— WSILAN  v.  pAZJCBB. 


High  Ooubt, 


North,  J.  f  *^«***^- 

in  rtf  PAym. 
Datibs  v.  Datibs.  (a.) 

arUing  I4wtm  Itaai  dwitee  and  another  person — 
BuleB  of  Supreme  Vowti,  1883,  ord.  55,  rr.  3,  5. 

The  eoufi  has  no  JuriidiaHon,  under  ord.  55,  r.  3.  to 
deeide^  on  an  originating  eutnnion$  ae  leiu)ten  a  legal 
devieee  and  another  per$on,  any  queetion  whieh  wotdd  not 
Tume  arieen  in  the  adminietraiUm  of  the  i«elaihr*$  Mtole 
or  the  trueli  of  hie  wiU. 

Originating  summons. 

This  was  an  originating  summons  taken  out  by  John 
Davies,  one  of  the  legal  devisees  under  the  will  of 
William  Davies  (who  died  on  September  20,  1846),  for 
an  order  declaring  that  upon  the  true  construction  of 
the  will  the  fre^old  hereditaments  mentioned  therein 
were  de?ised  to,  and  became  Tested  in,  the  plaintiff  and 
Timothy  Davies  in  fee  simple  as  joint  tenants  and  not  as 
tenants  in  common.  Timothy  Davies  was  dead,  and  the 
summons  was  served  on  the  devisees  in  trust  and  the 
residuary  devisees  under  his  will.  The  executors  and 
trusteea  of  the  original  will  were  not  served. 

The  summons  was  adjourned  into  court, 

J.  Q,  Woodf  fox  tha  plaintifl. 

EveriUf  Q.O.,  and  BtuifiM^  for  the  defendants.— 
The  court  has  no  Jurisdiction  under  ord.  55,  r.  3,  to 
dedde  questions  arising  between  a  legal  devisee  and 
someone  else,  and  which  would  not  have  arisen  in  the 
administration  of  the  estate  or  the  execution  of  the 
trusts  of  the  will,  and  this  is  shown  by  rule  5  (6),  which 
dixeets  that  where  the  summons  is  taken  out  by  any 
person  other  than  the  executors,  administrators,  or 
trustees  the  summons  must  be  served  on  the  executors, 
administrators,  or  trustees. 

They  referred  to  In  re  Carlyon^  Carhfon  v.  Oarlyon, 
35  W.  B.  155. 

NoBXK,  J.-^I  am  of  opinion  that  I  have  no  Jurisdic- 
tlon  to  decide  this  question  on  an  originating  summons. 
In  my  opinion  rule  3  of  order  55  only  gives  the  court 
Jurisdiction  to  try  on  an  originating  summons  ques- 
tions arising  in  tiie  administration  H  an  estate  or  the 
execution  of  the  trusts  of  a  will,  and  whioh  under  the 
old  praotioe  conld  not  have  been  decided  without  a 
general  decree  for  administration  of  the  estate  or 
exeontion  of  the  trusts. 

It  does  not  give  the  court  jurisdiction  to  decide 
between  a  legal  devisee  and  someone  else  any  qaestion 
whidi  would  not  hare  arisen  in  the  administration  of 
the  estate.  I  adhete  to  the  view  whioh  I  expressed  in 
In  re  Oarlyon,  The  summons  must  be  dismissed,  with 
costs,  bnt|  as  the  objeotlon  to  the  Jurisdiction  was  not 
taken  in  chambersi  I  shall  not  allow  the  defendants  the 
eoats  of  the  adjournment  into  ooort* 

Solicitors,  HOder  <fe  Boheris  ;  Thomae  LeveR. 


Vhelak  9.  Falicee.  (5.) 

Power  to  fointure—Eserotv-^Corrupt  bargain  for  the 
heneftt  of  third  party, 

W.  hadt  under  hie  father^s  uHUl,  a  power  of  appoint" 
ment  to  the  extent  of  £800  per  annum  for  the  purpoee  of 
jointuring  hie  wife.      An  arrtmgemenl  wae  oome  to 

ia.)  Beported  by  G.  Et  Jbbfbbt,  Esq.,  Barrister-at-Law. 
h.)  Beported  by  0.  H.  F.  ChuasxiBy  Esq.,  Bamster-at- 
Iiawi 


hettpeen  W.  and  hie  w\fe,  from  whom  he  wae  living 
apart,  in  pursuance  of  which  W*  wae  to  execute  an 
appointment  to  that  avy>unt  in  favour  of  hie  wife,  who 
wae  thereupon  to  €ueign  £60  per  annum,  part  of  the 
appointed  ewn,  to  one  T,,  with  whom  W»  wae  living. 
The  deed  of  appointment  wae  executed,  lut  the  wife 
refueed  to  execuU  the  assignment  of  the  £60  to  T, 

Held,  in  an  action  hy  the  wife  claiming  a  declaration 
t?Mt  t?ie  power  of  appointment  was  validly  exercised 
to  the  extent  of  £140,  that  the  appointment  would  never 
have  been  made  at  M  except  for  effectuating  an  un- 
autJu)rized  purpose,  and,  therefore^  that  the  action  mu»t 
he  dismissed. 

The  statement  of  the  law  in  Sugden  on  Powers,  %th  ed,, 
|>.  712,  disapproved,  hvt  followea. 

Held,  alsoi  that  the  appointment  in  favour  of  the  wife 
was  an  escrow,  being  intended,  to  the  knowledge  of  the 
husband  and  wife,  only  to  taHee  effed  on  condition  of  tJie 
wife  assigning  a  portion  of  the  fointure^moneys  to  a 
third  party  not  an  obfeet  of  the  power. 

In  April,  1886,  W.  H.  0.  Whelan  had,  under  the 
will  of  hie  late  father,  a  power  of  appointing  in  favour 
of  his  wife  a  rent-charge  not  exceeding  £200,  to  be 
charged  on  certain  estates  devised  by  the  will.  Whelan 
was,  however,  at  this  time  separated  from  his  wife  (the 
plaintiff)  and  was  living  with  a  Miss  Thompson.  He 
had  no  property  at  his  disposal,  but  was  anxious  to 
make  some  provision  for  Miss  Thompson.  The  person 
entitled  to  his  father's  estate  after  his  death  was  his 
sister,  Mrs.  Palmer,  the  first  defendant,  and  he  at  first 
attempted  to  make  an  arrangement  with  her,  under 
which  the  power  of  Jointuring  was  not  to  be  exercised 
at  all  if  Mrs.  Palmer  made  a  provision  for  Miss  Thomp« 
son.  This,  however,  never  came  to  anything,  and 
Whelan  accordingly  entered  into  negotiations  with  the 
plaintiff  for  an  arrangement  under  whioh  he  was  to 
execute  the  power  of  Jointuring  to  the  full  extent 
(£200  a  year)  in  her  favour,  and  she  was  to  execute  a 
deed  securing  an  annual  sum  of  £60  to  Miss  Thompson. 
On  the  2Srd  of  April,  1886,  he  accordingly  signed  and 
sealed  a  deed  poll  appointing,  as  from  the  day  of  his 
decease,  a  rent-charge  of  £200  a  year  out  of  the  estate. 
Three  days  afterwards  Whelan  died.  The  £60  a  year 
was  never  secured  to  Miss  Thompson,  and  in  the  present 
•action  Mrs.  Whelan  sought  a  declaration  that  she  was 
entitied  to  a  rent-oharge  of  £140  a  year,  and  con- 
sequential relief. 

Barber,  Q,0.,  and  B.  J.  Parker,  for  the  plaintiff.— 
The  law  is  more  favourable  to  the  reoognition  of  the 
execution  of  powers  when  the  power  is  one  of  Jointur- 
ing the  wife — this  power  is  validly  exercised  to  the  ex- 
tent of  £140  for  the  wife's  benefit :  Aleyn  v.  Belchier,  1 
Eden.  132,  1  W.  &  T.  L.  0.  in  Equity,  6th  ed.,  at  p. 
i37 ;  Lane  v.  Page,  Amb.  238 ;  Baldwin  v.  Boche,  6 
It,  £q.  110.  The  exerelse  of  a  power  by  a  father  in 
favour  of  his  children  is  a  different  thing,  and  it  is  this 
that  distinguishes  Dduheny  v.  Oockbfsm,  1  Mer.  626, 
There  is  no  fraud  on  the  power— the  remainderman  is 
not  injured  by  this  appointment.  We  admit  the  ap. 
pointment  is  bad  as  to  the  £60,  but  we  say  it  is  good 
as  to  the  rest :  Sugden  on  Powers,  Ttii  ed.,  vol.  2,  p. 
188,  8th  edn  pp.  609,  612:  Bowley  v.  Bowley,  Kay, 
242,  259,  2  W.  B«  Dig.  22.  The  court  will  lean  towards 
upholding  this  appointment)  as,  but  for  the  bargain, 
we  do  not  know  tiiat  the  appointor  would  have  exeicised 
his  power  at  all,  in  whioh  case  the  wife  would  have 
been  worse  ofL 

Warmington,  Q,0.,  and  Alexander  Toung,  for  the 
defendants,— The  plaintiff  is  entitled  to  relief  neither 
on  the  law  nor  the  facts.  [Kbkbwiok,  J.- If  Lord  St. 
Leonards  and  Wood,  V.O.,  treat  the  question  as  settled 
wotlld  it  be  right  for  me,  as  a  Judge  of  first  instance,  to 
tr^  it  as  unsettled  P]  Loid  St  Iieonaxds  cannot  alter 
the  effect  of  the  decisions.     Daubei^  ?•  CMsImm 
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is  directly  against  tbe  plaintiff:  Topham  ▼.  Duke 
of  Portland,  11  W.  K  607,  1  De  G.  J.  ft  S.  517. 
Here  the  first  object  is  to  benefit  Miss  Thompson,  bat 
tbe  appointment  expresses  the  wishes  of  tbe  appointor, 
without  mentioning  her ;  yon  cannot  give  effeot  to  an 
intention  against  the  clear  and  express  wish  shown  in  the 
deed.  It  would  be  a  frand  on  the  appointor.  Again , 
Whelan  never  appointed  at  all.  The  appointment  was 
subject  to  the  performance  of  a  condition  which  was 
neTer  fulfilled,  therefore  the  appointment  neyer  took 
place,  and  the  instrument  is  merely  an  escrow.  The 
plaintiff  wants  to  have  the  benefit  without  complying 
with  tbe  condition.  This  the  court  will  not  assent  to. 
Tbe  desire  to  benefit  Miss  Thompson  was  the  eauaa  sine 
qud  tion,  so  the  appointment  is  bad  :  In  re  Turner*e 
8Med  EstcOei,  33  W.  B.  265,  267,  28  Ob.  D.  205,  217, 
per  Fry,  L.  J. 

Barber^  in  reply.— There  is  no  fraud  on  the  appointor  ; 
he  made  a  bargain  with  the  plaintiff,  which  she  agreed 
to.  As  t3  the  question  of  escrow,  the  plaintiff  has 
merely  to  execute  the  agreement  as  to  the  £60  now,  and 
that  will  make  the  deed  good.  [Kbkbwioh,  J.,  referred 
to  Columhine  ▼.  FenhaU,  1  W.  B.  272.  1  Sm.  ft  Giff. 
228,  and  Fraeer  ▼.  ThompBon,  7  W.  B.  678,  4  De  G.  ft 
Jo.  659.] 

Fanvellt  for  the  trustees  of  the  will. 

KaxBvnoH,  J. — This  case  raises  a  question  which  has 
not  been  raised  for  a  great  many  years.    The  plaintiffs 
main  argument  is  that,  although  the  appointment  to 
Mrs.  Whelan,  if  made  under  any  other  sort  of  power, 
could  not  have  stood,  the  law  makes  an  exception  in  the 
case  of  appointments  under  powers  of  jointuring.    This 
contention  is  based  upon  a  passage  in  Sugden  on  Powers 
(yol.  2,   p.   188,  7th  ed.)  and  the  case  of  Bowley  y. 
Bowhy,  Kay,  at  p.  259,  where  Wood,  Y.O.,  comments 
upon  Lord  St.  Leonards'  deductions ;  and  the  learned 
author,  in  his  8th  edition,  p.  612,  refers  to  this  case 
before  Wood,  Y.O.,   as  supporting  his  own  previous 
statement.     With  all  respect  to  the  memory  of  Lord  tit. 
Leonards,  £  am  unable  to  see  how  he  arrived  at  the  con- 
clusion stated  by  him,  or  how  the  cases  he  cites  support 
it.    Wood,  Y.O.,  at  p.  260,  quotes  Sugden  on  Powers  as 
follows:— "Notwithstanding  the  case  of     Davheny  y. 
Ooekbum,  1  Mer.  626,  it  is  now  too  late  to  have  that 
principle  as  to  Jointures  changed,'*  and  he  considers 
himself   bound  by  these  words,   though  he  does  not 
approve  of  themt  and  is  careful  not  to  make  them  his 
own.    I  have  been  urged  to  disregard  this  case,  but  the 
Judgment  was  pronounced  thirty-four  years  ago.    No 
doubt  numerous  deeds  have  been  executed  on  the  faith 
of  its  being  a  correct  and  reliable  statement  of  the  law, 
and  I  cannot,  as  a  Judge  of  first  instance,  disregard  it. 
I  do  not  hesitate  to  say  I  do  not  understand  it — ^it 
warps  the  principle  of  Lane  v.  Page^  Amb.  233 ;  but  I  am 
bound  by  it^  and  any  departure  from  this  principle 
must  bes^n  in  a  higher  court.    But  the  defendants  took 
the  point  that  the  instrument  was  never  delivered  as  a 
deed,  but  was  merely  an  escrow.    If  the  evidence  of 
what  occurred  when  the  appointment  was  made  bad 
stood  alone,  I  should  have  held  that  there  was  a  good 
deed  by  delivery.    But  the  deed  was  intended  to  benefit 
Miss  Thompson,  for  whom  Whelan  was  morally  bound 
to  provide.    He  had  then  no  property  of  his  own,  and, 
with  the  help  of   his  solicitor  (who  acted   perfectly 
rightly  in  the  interests  of  his  client),  avails  himself  of 
his  power  to  Jointure.    But  he  had  no  intention  of 
benefiting  his  wife.    They  were  living  apart,  and  he  had 
revoked  a  vrill  he  formerly  made  in  her  favour,  his  in- 
tention   being  to   benefit   Miss   Thompson,  and,    the 
bargaining  with  the  remaindermen  under  his  father'^ 
will  having  come  to  nothing,  negotiations  were  ma^e 
with  the  plaintiff  to  carry  out  an  arrangement  by  which 
Miss  Thompson  was  to  have  £60  a  year  out  of  the  »200, 
for  that  if  tho  effeot  of  it,  though  this  doea  not  appear 


on  the  face  of  the  deed.  On  the  face  of  it  it  is  a  dmpli 
deed  of  appointment  in  favour  of  Mrs.  Whelan,  b< 
with  her  concurrence,  there  had  been  a  deed  prepoed, 
securing  £60  a  year  to  Miss  Thompson,  and  she  hev 
that  the  jointure  to  herself  was  only  to  be  rnsde  a 
these  terms. 

It  is  not  surprising,  therefore,  that  the  appointsiak 
was  taken  by  the  lawyer's  clerk  to  Mrs.  Whelan  witt 
instructions  that  it  was  not  to  be  delivered  onleii  Ab 
executed  the  other  deed.    As  far  as  Whelan  oonld,  hi 
made  her  execution  of  that  deed  a  condition  praodflsL 
When  he  executed  the  appointment  it  remained  on  tti 
table,  and  was  not  taken  possession  of  by  anyone.  II  ii 
not  necessary,  in  delivering  an  instrument  as  an  eMov, 
to  say  that  it  is  so  deliyered ;    if  the  instrument  ii  li 
livered  upon  condition,  that  constitutes  it  sn  e«fO*i 
Noah  y.  Flyn,  1  Jo.  ft  Lat.,  at  p.  175;  Kidneri.  KM, 
15  0.  B.  N.  S.,  at  p.  43.  I  have  no  doubt  that  the  deUiif 
was  not  intended  to  be  absolute  till  the  condition  h  ii 
the  provision  for  Miss  Thompson  was  fulfilled,  lo  tlM 
strument  was  merely  an  escrow,  as  Mis.  Whelan  had 
fulfilled  her  part  of  the  arrangement,  and  declined  ta^ 
so.    Mr.  Barber  says  the  condition  is  even  nov 
of  fulfilment.    The  point  is  not  at  present  open  for 
cision,  but  it  may  some  time  be   worth 
whether  Mrs.  Whelan  can  now  fulfil  it  or  whete-^ 
I  has  not  already  elected  to  refuse  to  do  so.  Anotharpdl-. 
taken  was,  that  the  appointment  of  £200  wai  afnoi* 
the  power.    I  dismiss  the  term  "fraud"  and  pretell 
speak  of  "  execution."    In  law  there  was  an  exeootiM* 
the  power,  but  I  know  of  no  reason  or  authority  vfcft 
power  to  Johiture  should  be  different  fromaayttt' 
power  with  regard  to  the  neoeasity  for  its  being  hflM^F 
exercised.    Was  this  an  honest  exercise  of  tbe  ppH^  - 
that  is  to  say,  for  the  purpose  oontemplated  bf  ^^ 
strument  creating  the  power  P    The  power  ingf* 
for  the  benefit  of  the  wife,  and  it  is  said  that  t»«>>» 
it  in  any  other  way  would  be  a  fraud  by  ^^'"^ 
object  of  the  power.    Without  saying  it  wiitto"^* 
the  appointor,  it  might  have  that  effect  on  tlMWMJ*^ 
men,  who  get  less  by  there  being  a  charge  on  Ike  w" 
under  what  was  not  a  proper  exerdjie  of  the  po«** 

This  view  is  supported  by  the  oases  dted  in 
Wigeony.  Garra$,  cited  Veutr.  278,  and  Bij* 
Diggee*  caee,  1  Rep.  173.  On  the  evidenee  1  boU 
Whelan  would  never  have  given  anything  to  tail 
unless  she  would  have  benefited  Mise  TbompeoD. 
bargain  between  them  was  that 
have  £200  if  £60  a  year  out 
Thompson.  I  look  at  the  purpose 
and  if  the  purpose  is  not  an  honest  «*i»w^  ^ 
power,  the  exercise  of  it  is  not  good :  Tophm^jf^ 
of  Portland.  The  power  was  exercised  o"*//*" 
benefit  of  Miss  Thompson,  and  to  hold  that  tbtf* 
a  good  exercise  of  the  power  would  be  to  dedde  thtfj 
might  be  exercised  to  effeot  something  which  *fVJf 
intended  by  the  settlor.  On  the  other  hand,  to  w*^ 
good,  excluding  Miss  Thompson,  would  beqoite^w* 
to  the  intention  of  the  parties.  It  was  settled  in  ZV^ 
▼.  Ih^  of  Portland,  that  where  the  honest  V^^ 
severed,  effect  could  be  given  to  that ;  and  it  ^"''v 
that  £140  was  attributable  to  honesty.  The  »m«* 
that  an  appointment  for  an  authorised  P'^'l^^jlTj 
never  have  been  made  at  all  except  for  eff^^^'ir^ 
unauthorised  purpose.  The  action  must  be 
with  costs,  including  those  of  the  trustees. 

Solicitors  for  the  plaintiff,  Kime  Jt  Hammond. 

Solicitors  for  the  defendants,  the  Palmeii,  i%«» 
dtCo.  j 

SoUdtors  for  the  traateee,  FladgaU  A  Flfi^      | 


Mise  ThoiBpiOB.  « 

Mrs.  WheUnfi^ 

of  it  went  tojij 

rpose  of  the  pj* 

tionest  exswiiew" 
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Hub  Goitbt. 


BSO.  «•  JOBDAK. 


HlOK  00UBT« 


ftRDir.(Oaveand\ 
i.  L  Smith,  JJ.)  J 


AprU  13,  23. 


Beg.  V,  JoBDAK.  (a.) 

(kmUy  courk-^C&mmiUdl  for  contanpt^^uriidieiion 
ofmpirior  eouH  to  rwiew  commitkU^Farm  of  war^ 
nmifcr  "fine  or  impriionmmt  in  defaM  "^^Form 
cf  rekate^Couniy  Courti  Ad.  1856  (9  A  10  Fid.  o. 
95),  1. 113— (7oiMi^  Oowri  Eukit  1886,  ord.  35,  r.  36, 
and  Form  55  oiwi  297. 

Tht  utperior  court  vM  decline  to  exercise  any  appellate 
fmkMdien  over  the  county  court  in  mattere  of  fine  or 
CBmmUalfcr  contempt,  except  where  there  ie  no  reaiou' 
oNe  eiidenee  of  any  contempt  having  been  committed,  and 
ik$  Vkvly  of  the  subfeet  requires  protedion. 

bpiite  Pater,  12   FT.  B.  823,  33  L.  /.  M.  0.  142, 

fAm, 

\     h  met  of  eommittal  for  imprisonment  simply,  or  for 

[kfrisownmt  in  default  of  payment  of  a  fine,  the  form 

Vd  warrant  No.  297  in  the  Oounty  Court  Bules.  1886, 

imUeenhfcne  applioahle.  and  the  gaoler  has  no  power  to 

[notbt  theftme  or  to  discharge  the  prisoner  upon  its  pay^ 

Imd.  hat  the  fine  must  be  paid  into  court  and  applica' 

I  IbH  U  Wide  to  the  Judge  who  committed  the  prisoner  to 

\  order  ht  Hkharge.    The  form  of  the  order  for  commit' 

•Htmdtr  the  Debtors  Act.  1869  (32  A  33  Vict,  c  62), 

limiH  Form  55  of  the  Oouniy  Court  Bules.  1886,  does 

.  ad  apfy  (o  hs^prisonments  in  default  of  the  payment  of 

a  file. 

To  citerae  to  a  judge,  in  t?he  course  of  and  in  reference 
isktjw^meni.  that  **  That  is  a  mod  unjust  remark** 
kaaiasdt  to  the  court  in  whatever  manner  expressed^ 
aai.  if  nd  withdrawn,  it  amounts  to  such  a  "  %oilful 
vmH"  as  is  contemplated  by  sedion  113  of  the  County 
OmrtsAd.  1856. 

Appeil  by  way  of  role  nisi  to  show  cause  why  an 
ada  of  committal  made  by  his  Honour  Judge 
Mm  in  the  oounty  court  of  Staffordshire,  sitting 
:  atBnrcBstle-imder-Lymo,  should  not  be  quashed. 

Ihe  fscts  of  this  case  were  as  follows* : — 
[  is  action  had  been  tried  in  the  coanty  court  at 
tXneaitle-under-Lyme  between  a  Mrs.  Rose,  as  plain- 
K  sod  William  Turner,  a  solicitor,  as  defendant,  for 
|fts  leeovery  of  £10  which  the  plaintiff  said  that  she 
pftpsid  to  Tamer  for  the  purpose  of  obtaining  a  Queen'o 
CbsMd's  opinion,  but  which  she  alleged  had  not  been 
•vopsiided.  The  jury  found  a  verdict  for  the  plaintiff. 
^  applied  to  Judge  Jordan  for  a  new  trial.  While 
jadge  was  in  the  act  of  refusing  the  applioa- 
Tmrner  remarked  that  he  was  about  to  take 
logs  against  the  plaintiff  for  perjury.  The 
said  that  ''because  the  jury  had  found  a 
against  him,  he  (Turner)  thought  they 
be  wrong.  Turner  was  now  threatening  the 
itiff  with  a  prosecution  and  all  sorts  of  things,  but 
(Ibe  judge)  might  say  that  he  WDuld  have  found  the 
verdiot  himself,  for  he  considered  that  Turner  had 
the  £10  from  the  plaintiff  in  order  to  obtain 
Ts  opinion,  which  ho  did  not  get."  Thereupon 
rose  and  said,  "  That  is  a  most  unjust  remark." 
judge  committed  Turner  into  custody  for  contempt, 
upon  his  declining  to  apologise  at  the  end  of  the 
ktfng,  on  the  ground  that  to  submit  to  such  remarks 
kvmld  be  a  reflection  on  his  own  character  which  he 
Mild  not  admit  was  due,  the  judge  ordered  him  to  pay 
ilhie  of  £5,   or,  in  default,  to  be  imprisoned  for  six 

The  warrant  was  subsequently  made  out  in  the  form 
Klfen  under  the  Oonnty  Court  Rules,  1886,  for  warrants 
if  attsohment,  reciting  that,  "  Whereas,  at  a  court 


(«•)  Bepoited  by  Spbmobr  L.  Holland,  Esq.,  Barrister- 
at-Law. 


holden  on  this  day,  A.  B.  wilfully  insulted  his  Honour 
the  Judge  during  Us  sitting  in  court.  These  are,  there- 
fore, to  ipequire  you,  the  said  high  bailiff,  ftc.,  to  take 
the  said  A.  B.  and  to  deUver  him  to  the  governor  of  the 
aboTe-named  prison,  and  you,  the  said  goTsmor,  to 
reoeiTc  the  said  A.  B.  and  him  safely  to  keep  in  the 
said  prison  for  ■  days  from  the  arrest  under  this 

warrantor  until  he  shall  be  sooner  discharged  indue 
course  of  law." 

The  appellant  obtained  a  rule  nisi  to  show  cause  why 
the  above  order  of  and  commitment  by  Judge  Jordan 
should  not  be  quashed. 

Henn  Collins.  Q.C..  and  C.  Bmsdl.  showed  cause 
for  the  county  court  judge  against  the  rule.— The 
words  used  imported  oontempt  such  as  the  judge  had 
power  to  deal  with  under  section  113  of  9  &  10  Vict.  c. 
95.  This  court  will  not  review  the  exercise  of  such  dis- 
cretion :  Ex  parte  Faiet.  12  W.  &.  823, 33  L.  J.  VL  0. 142 . 
The  judge  has  either  power  absolutely  to  commit  or  to  im- 
pose a  fine,  with  imprisonment  only  in  case  of  default 
of  its  payment.  Here  he  imposed  a  fine  and  committed 
in  default,  not  until  payment  of  the  fine.  The  warrant 
need  not  disclose  any  other  sentence  than  the  com- 
mittal :  Heywood's  Oounty  Oourt  Practice,  p.  809. 

WiUes.  Q.C..  and  V.  WiUiams.  for  the  appellant,  in 
support  of  the  rule. — There  was  no  "  wilful  insult "  ; 
there  was  no  evidence  of  "intentional"  insult.  The 
judge's  sentencs  was  £5  fine  or  in  default  six  days*  im- 
prisonment. The  warrant  was  only  in  the  form  for 
committals  under  the  ordinary  jurisdiction  of  the  court. 
The  prisoner  was  ordered  to  be  detained  for  six  days 
without  any  power  to  obtain  release  on  payment  of  the 
fine.  This  is  expressly  given  by  the  form  of  warrant  in 
schednle  A  of  the  Debtors  Act  (32  &  33  Vict  c.  62). 
The  warrant  should  be  made  out  exactly  in  the  terms  ot 
the  order,  and  the  only  order  is  on  the  judge's  note  to 
the  above  effect.  **  Vine  ot  £5  or  six  days'  imprison- 
ment." 

Cur,  adv.  vuU, 

April  23.— •Oavb,  J. — A  rule  was  obtained  in  this  case 
to  show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  court  all  orders  made  by  Judge  Jor- 
dan, in  a  county  court  held  at  Newcastle-under-Lyme, 
against  one  Turner,  a  solicitor,  for  oontempt  of  oourt, 
for  the  purpose  of  having  such  orders  quashed ;  on  the 
ground,  first,  that  there  was  no  reasonable  ground  for  the 
court  to  conclude  that  a  wilful  insult  had  been  offered, 
and,  secondly,  that  the  commitment  of  Turner  was  illegal 
in  form.  The  proceedings  were  taken  under  the  Oounty 
Oourts  Act,  1846  (9  &  10  Vict.  c.  95),  s.  113,  under 
which,  *'  If  any  person  shall  wilfully  insult  the  judge 
.  .  .  during  his  sitting  or  attendance  in  court 
.  .  .  or  shall  wilfully  interrupt  the  proceedings  of 
the  court,  or  otherwise  misbehave  in  oourt,  it  shall  be 
lawful  for  any  bailiff  or  officer  of  the  court,  by  the  order 
of  the  judge,  to  take  such  offender  into  custody  and  de- 
tain him  until  the  rising  ot  the  court;  and  the  judge 
sliall  be  empowered,  if  he  shall  think  fit,  by  a  warrant 
under  his  hand,  and  sealed,  to  commit  any  such  offender 
to  prison  ...  for  any  time  not  exceeding  seven 
days,  or  to  impose  upon  such  offender  a  fine  not  exceed- 
ing £5  for  every  such  offence,  and  in  default  of  payment 
thereof  to  commit  the  offender  to  prisoi^  for  any  time 
not  exceeding  seven  days,  unless  the  said  fine  be  sooner 
paid." 

Now  it  has  been  decided  in  Ex  parte  Fater  that  this 
oourt  is  not  a  court  of  appeal  from  inferior  courti  in 
matters  of  contempt.  Its  only  power  to  interfere  is 
to  protect  the  liberty  of  the  subject  whero  there  is  no 
reasonable  evidence  on  which  the  inferior  court  could 
come  to  the  conclusion  that  any  contempt  had  been  com- 
mitted or  wilful  insult  been  offered.  I  am  not  sure  that 
even  then  the  court  was  not  going  somewhat  beyond  its 
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Jnilsdiotion  In  regard  to  ordixuury  oaseB  of  oontompt. 
That  oaae,  at  any  rate,  must  not  be  pressed  as  a  prece- 
dent for  the  interference  of  this  court  in  everj  case 
where  it  is  alle^  that  there  has  been  an  excess  of  Jaris- 
diction.  It  simply  lays  down  the  rule  that  for  the  pro- 
tection of  the  liberty  of  the  sabject,  where  there  has 
been  no  reasonable  eyidence  bef6re  the  inferior  court  of 
any  contempt  or  insult,  this  court  may  interfere.  In 
this  case  there  is  abundant  CTidence  upon  which  the 
county  court  Judge  could  conclude  that  a  contempt  had 
been  committed.  Turner  interrupted  the  judge  in  the 
course  of  his  judgment  with  the  obserration,  "  That  is  a 
most  unjust  remark."  HoweTer  said,  euoh  an  obserTa- 
tion  is  a  gross  insult  to  any  court  of  justice.  To  accuse 
a  judge  of  corruption  might  be  a  worse  insult,  but  a 
charge  of  injustice  is  as  gross  an  insult  as  can  be 
imagined  short  of  that;  and  justice  cannot  be  adminii- 
tered  with  respect  if  every  disappointed  suitor  is  to  be 
allowed  to  indulge  in  such  obserrations  to  the  court. 
That  would  be  enough  to  dispose  of  this  case  on  its 
merits,  but  haying  regard  to  the  preservation  of  due 
respect  for,  and  decorum  in,  county  courts,  I  must  ex- 
press my  own  view  of  this  case  more  fully.  [The  judge 
here  recapitulated  the  facts  of  the  case,  and  expressed 
his  opinion  to  the  effect  that,  although  in  applications 
for  new  trials  judgea  might  generally  confine  themselves 
to  remarking  that  there  was  sufficient  evidence  upon 
which  the  jury  might  rightly  have  come  to  their  decision, 
yety  in  this  case,  when  the  judge  learnt  from  Turner 
that  proceedings  for  perjury  were  to  be  taken  against 
the  plaintiff,  he  would  have  been  wrong  in  kMping 
silence,  and  was  right  in  not  letting  such  proceedings  be 
announced  without  his  expressing  an  opinion  that  they 
did  not  aeem  to  him  justifiable,  as  the  verdict  of  the  Jury 
was  one  in  which  he  absolutely  concurred.]  As  to  the 
argument  that  there  was  no  evidence  that  the  insult  was 
*'  wilful,"  that  might  have  been  reasonably  maintained 
had  Turner  afterwards  expressed  any  regret  for  words 
possibly  uttered  iu  the  heat  of  the  moment ;  but  he  did 
not  do  so.  On  the  contrary,  he  insisted  on  the  pro- 
priety of  the  observation,  and  declined  to  make  any 
adequate  apology. 

On  the  second  point,  as  to  the  informality  of  the 
commitment^  on  the  ground  that  the  sentence  of  the 
judge  was  for  a  **  fine  of  A5  or  imprisonment  in  de- 
fault," while  the  warrant  did  not  express  such  a 
sentence,  but  merely  ordered  "imprisonment  for  six 
days  or  until  discharged  in  due  course  of  law,"  I  have  to 
observe  that  the  warrant  is  in  the  only  form  given  by 
the  County  Court  Bules,  1886.  Only  one  form  is  given 
for  commitment,  whether  for  imprisonment  simply,  or 
for  imprisonment  in  default  of  payment  of  a  fine.  It  U 
said  that  the  warrant  ought  to  have  included  the  words 
"  or  until  he  shall  pay  £5,"  under  the  form  given  in 
schedule  A  of  the  Debtors  Act,  1869  (82  &  33  Yict.  o. 
62),  and  in  accordance  with  the  provisions  of  section  5 
of  that  Act.  But  on  examination  of  the  ease  of  com- 
mitment under  the  Debtors  Act,  1869,  there  is  a  differ- 
ence in  practice  in  two  respects  from  oommitmentin 
default  of  fine  for  contempt.  By  ord.  25,  r.  35,  oi  the 
County  Oonrt  Bules  of  1886  it  is  provided,  as  to  com- 
mitments  under  the  Debtors  Act,  that  *<  the  sum  in- 
dorsed on  the  order  of  commitment  as  that  upon  pay- 
ment of  which  the  prisoner  may  be  discharged  may  be 
pidd  into  the  court  from  which  the  commitment  order 
was  if  sued,  or  to  the  gaoler  in  whose  custody  the  prisoner 
is.**  That  order  expressly  applies  to  cases  of  commit- 
ment under  the  Debtors  Act,  1869.  Mr.  Willet  could 
not  point  to  any  section  of  an  Act,  or  any  order,  which 
give  power  to  the  gaoler  to  receive  paymentof  fines  in  such 
a  case  as  this  of  commitment  for  default  of  payment  of  a 
fine.  There  is  a  further  difference.  In  commitment  for 
non-payment  of  a  Judgment  debt  the  warrant  is  really  in 
the  same  form  as  the  present  warrant— namely,  in  the 
form  given  under  Fccm  56  of  the  Bules  of  1866  ending 


with  the  words  *'  or  until  discharged  by  doe  pioow 
law  '*— bat  the  g^ler  has  power  to  reeelve  th«  said 
of  money  due  under  a  judgment  debt  si  itsted  tai 
Older  of  commitment,  which  statement  is  xoKmaj 
the  information  of  the  gaoler,  on  tender  of  whibb 
virtue  of  the  order,  the  prisoner  is  entitM  to  Ui 
charge.  There  is  no  form  of  order  here  wIM  cot 
a  prisoner  committed  for  a  wilful  insult  to  s  ]od| 
his  discharge  npon  such  tender  of  the  flne,Boriii 
gaoler  entitled  by  any  order  to  receive  it  l%e 
rule,  therefore,  prevails.  The  money  muit  beptid 
the  court  whence  the  order  for  commitment  iiraed, 
on  the  certificate  of  the  registrar  of  such  psymrat 
plication  is  made  to  the  judge  for  an  order  of  dli 
That  is  the  only  way,  so  far  as  I  can  disoem,  bj 
prisoner  committed  for  the  non-payment  of  s  flat 
obtain  his  release.  On  the  merits,  therefore,  of 
case  the  order  of  the  county  court  judge  wy  di 
right,  committing  Turner  for  contempt,  sod  os 
technical  objection  the  order  Is  clearly  good  sad  ii 
the  authority  of  the  Act.  The  motion,  theiefon»l 
and  the  rule  must  be  discharged. 

A.  L.  Sxhh,  J. — ^I  agree. 

Motion  ditmiutd. 

Solicitor  for  the  appellant,  O.  B.  OaHhn, 

Solioiton  for  the  respondent,    BmiUtt 
OUardt  for  Blaney.  Kewoastle-ander-Lyns. 


a.  a  Div.  (Field  and  Wills,  JJ.)  k/An 

Fabkeb  r.  LoiTDoy  aitd  S'oBiH-'Wcnxnr  lio" 

Co.  (a.) 

Lands  ClauseB  OontolidaJtUm  Ad,  1845  [U^^^ 
18),  s.  IZ^-^Liahiliiy  of  railway  cowifilf'j"* 
ffood  deficiency  in  poor  mU-^Oounty  f**°*JS 
raJtcOowity  SaUe  Ad,  1852  (16  «  16  VA^^^ 
2^^Munie{pal  Oorporation$  Ad,  1682  (tf  AMVI 
e.  50),  s.  145. 

Where  a  railway  company  i$  liaiU  ^^t^ 
deficiency  in  a  poor  rate  under  $edion  133  rf^  ^ 
Claueee  Conedlidaiion  Ad,  1845,  in  eakM*!^ 
deficiency  both  the  oouniy  rate  and,  in  Me  ^ 
parieh  wholly  within  a  borough,  the  borough  f^iii 
to  be  induded  in  the  poor  rate* 


Special 

The  plaintifls,    the    overseers    of   the 
Salford,  claimed  from  the  defendant  teSlwtf  < 
the   payment  of   a  sum  of  money  to  mske 
deficiency  in  a  poor  rate  caused  by  certain  Isa^ 
been  taken  and  used  for  the  purpoees  of  tbe^ "' 
railway.     The  land  was  in  the 
had  been  taken  by  the  company 
their  special  Act,  with  which   the  Land  CU«« 
solidation  Act,  1845,  was  inoorporated ;  and  is 
quence  of   the  land  being  so  taken  and  used  tt|«f 
a  deficiency  for  the  year  1886-7  in  the  asseasiaait" 
poor  rate  in  respect  of  the  said  land. 

Section  133  of  the  Landa  Clauses  Act 


\  township  of  SiUoA 
^any  under  the  po«i 


the  proosoters  become  possessed  under  their  eoafv 
powers  '*of  any  lands  charged  with  the  IsaA  w 
Uable  to  be  assessed  to  the  poor's  rats,  tfa^  n*^ 
time  to  time,  until  the  works  shall  be  «»piit» 
assessed  to  such  land  tax  or  poor's  rate,  ^ J^ 
make  good  the  deficiency  in  the  several  aisosjm<m 
land  tax  and  poor's  rate,  by  reason  of  suehlaadiM 
been  taken  or  used  fox  the  purpoees  of  the  vonB^ 
township  of  Salford  was  situats  «itu> 
[  of  Salford,  and  was,  therefore,  liihl*  t»^ 


The 
borough 


(a.    Beported  by  F.  G,  Rvoxn,  Esq.,  Bsiriit*^" 
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Ml  to  tiie  boftmgh  rate ;  it  wm  alio  wlthltt  th«  ooanty 

if  Lneaiter,  and,  thenfoni  liable  to  oontribnte  to  the 

egiiBt7  nte.    The  plaintlfb  eliimed  that  thoy  wera  ea- 

^  itted  to  reokoQ  both  the  borough  rate  and  the  ooaiiij 

i  jtti  u  i»Tti  of  the  poor  rate  for  the  parpoie  of  oaloa- 

[siHbg  thi  difleleBfly.    The  defiodaoti  oontended  l^at 

r  the  borough  rate  nor  the  ooanty  rate  ought  to 

iionokoned* 

Hemi  OoHiM,  Q.O.  {Eotoland  BolerU  with  him),  for  the 

'  DtifBi.— By  section  145  of  the  Monidpal  Corporations 

1882,  the  plaintiffs,   as   oTerseers,   are  expressly 

to  pay  the  contribntion   of  the  pariah  to  the 

I  rste  out  of  the  poor  rate.    By  seotion  26  of  15 

^16  ^Ict  o.  81,  the  eonn^  rate  ie  to  be  paid  by  tbo 

etemm,  and  the  only  fond  out  of  which  the  OTorseers 

«iD  get  the  money  Is  the  poor  rate.    Clearly,  borough 

!  IMsiad  eonnty  rate  are  Included  In  poor  rate. 

[     Jhisiigiief,  Q.O.  (Uoon  with  him),  for  the  defendants. 

|»  toion  133   of  the  Iiands  Clauses  Act  ought  to  be 

nMnitd  aeoordiog  to  the  incention  of  the  Legislature 

Ml8tf.    At  that  time  borough  ratee  and  coanty  rates 

|-liirtid  sad  were  well  known»  and  were  quite  distinct 

fktm  the  poor  rate;   and  seotion  133  imposes  on  the 

i  Uvsf  oompany  a  liability  to  make  good  two  things 

^tnly-^fii.,  the  land    tax  and  the   poor  rate*      The 

twntynfteiiimpoeed  by  the  Jastioee,  and  was  at  the 

ttaeot  tiie  passing  of  the  lAnds  Olaaaee  Act  regulated 

hy  &S  Oso.  i,  0.   51 :   see  section  12. .  And  15  &  16 

tiet.  c  81  does  not  say  that  the  county  rate  is  to  come 

Mtef  its  poor  rate.    Similarly,  the  borough  rate  was 

tbsQRgBliHtod  by  the  Hancipal  Corporations  Act,  1885, 

^  9i,  which  created  a  borough    rate   in  the  natare 

oi  s  amtj  rate.     IfoTcoTer,  under  the  present  Act  of 

190  the  borough  rate  may,  in  the  case  of  a  divided 

pttiib.  be  ssceased  and  levied  as  a  separate  rate :  see 


it  is  raised  by  preoepti  sent  to  the  overeeers.  And  it 
must  be  that  they  are  to  pay  it  but  of  the  poor  rate,  a« 
they  have  no  other  souree  from  whioh  they  ooold  pay  it. 
Therefore  I  think  that  the  borough  rate  tad  the  county 
rate  are  parts  of  the  assessment  to  the  poor  rate,  and  that 
the  defendants  are  liable  to  make  good  the  deficiency 
therein. 

Wills,  J.,  concurred. 

JudgmetUfor  the  plainiiff$* 

Solioitoia  for  the  ph^ntlfts,  Oheihr,  May1m9,  B$i>eme, 
A  GHffithi,  for  BnU  4b  Barclay,  Manoheeler. 

Solicitor  for  the  defendants,  C7.  H,  Maion% 


Q.  B.  DlT.  (Field  and  Wills,  J  J.) 

Hasiebs  v.  Gbee5. 


(a.) 


April  17. 


Ibld,  J. — ^This  case  raises  an  important  question  with 
tVB'  to  the  liability  of  the  defendants  to  make  good  a 
fiihn^  in  the  aaiessmeat  to  the  poor  rate  of  certain 
jjgpij  which  they  have  taken  for  the  purposes  of  their 
'"^''^  '  ,  "Whether  in  estimating  the  deflolency  they 
to  deduct  certain  amounts  included  in  the 
nts  ssseaOTnent  as  and  for  a  borough  rate  and  as 
i  comity  rate.  The  question  turns  on  the  oon- 
of  seotion  133  of  the  lAuds  dauses  Act.  [His 
Mad  tiie  section.]  Is  the  amount  contributed 
oreneezs  in  respect  of  the  borough  rate  and  the 
eontributed  as  county  rate  to  be  taken  into 
in  ealoulating  the  defidenoy  f  I  think  there  is  a 
betfreen  the  qneetion  as  to  the  borough  rate 
the  question  as  to  the  county  rate*  As  to  the  borough 
%  the  matter  appears  yery  simple.  The  borough  rate 
I  the  creation  of  the  Municipal  Corporations  Act,  1835, 
98  of  that  Act  enabling  the  council  to  make  a 
Migh  rate  in  the  nature  of  a  county  rate.  But  that  > 
it  now  repealed,  and  by  the  Aot  of  1882,  f.  145, 
>s  a  parish  is  wholly  within  a  borough,  the  OTerseers 
b  pay  the  borough  rate  out  cf  the  poor  rate.  This 
I  aot  apply  to  the  case  where  a  parish  is  partly  within 
■rough  and  partly  without,  which  case  is  provided  for 
Qie  next  section,  and  as  to  which  I  do  not  intend  to 
I  any  decision.  But  Salford  Is  a  parish  wholly  within  ; 
boroogh ;  therefore,  clearly  seotion  145  appliei,  and 
borough  rate  has  to  come  out  of  the  poor  rate ;  and 
Kquently  the  deficiency  in  the  borough  rate  is  a  de- 
whteh  the  defendants  are  liable  to  make  good. 
to  the  county  rate,  the  matter  is  not  quite  so  clear. 
ifauUy  the  county  rate  was  made  on  a  distinct  assess - 

Ent.  But  15  dc  16  Vict,  c  81  has  provided  a  machinery 
vbioh  it  is  to  be  raised.  The  Justices  make  the  rate, 
I  send  precepts  to  the  guardians,  and  the  guardians 
jwe  to  nrise  the  moneys  required  In  the  same  manner  as 
Is  aon^  roqoired  for  the  relief  of  the  poor.    That  Is, 


Landlord  and  tenani'^Emlusivt  right   of  graaing-^ 
ProUdim  from  dig§rm»^-i6  A  47  Ttfcf.  c  61,  s.  45. 

CToKts  placed  in  a  Jleld  under  an  agretment  IHween 
their  oumer  and  the  tenant  for  the  6x6lu$iv6  riaht  of 
grazing  the  field  are  not  **  taken  in  to  be  fed**  hy  the 
tenant  io  ae  to  he  proteded  from  dietrete  f6r  rent  hy 
virtue  of  the  Agrieultural  Holdinge  Act,  1888  (46  <ft  47 
Vid.  c.  61),  s.  45. 

Semble,  46  di  47  Vid.  c,  61,  i.  45,  only  appliee  to  itotik 
which  %$  agittedj  the  worde  of  the  Ad  Mng  a  mere 
paraphraee  of  thai  term. 

This  was  an  appeal  from  a  decision  of  the  county 
court  judge  of  Bath.  It  appeared  that  the  defendant 
Green  was  the  landlord  and  one  Sterry  was  the  tenant  of 
a  certain  field.  Sterry  yerbally  agreed  with  the  plain- 
tiff Masters  that  he  (BCasters)  should  have  *<  the  exoln- 
slve  right  of  eating  the  grass  of  the  said  field  for  four 
months"  at  a  certain  price.  Rent  being  due  from 
Sterry  to  the  defendant,  the  defendant  distrained  on 
some  beasts  belonging  to  the  plaintiff  which  were  in  the 
said  field,  and  thereupon  the  plaintiff  brought  his 
aotlon  against  the  defendant  in  the  county  court. 
Judgment  being  given  for  the  defendant,  the  plaintiff 
appealed. 

Glay,  for  the  plaintiff. — Theae  animals  are  within  the 
limitations  in  the  Agricultural  Holdings  Act,  1883, 
s.  45.  That  Aot  was  intended  to  protect  any  animals 
of  third  persons  which  are  on  the  land  of  a  tenant,  and 
the  words  of  the  enactment  should  have  a  wide  and 
popular  meaning  given  to  them. 

Blake' Odgerif  tot  the  defendant,  was  not  called  on. 

Field,  J.-^This  point  arises  in  an  aotlon  by  a  grazier 
against  a  landlord  for  distraining  his  cattle.  The 
county  court  Judge,  looking  at  the  facts  of  the  case, 
construed  the  45th  seotion  of  the  Agricultural  Holdings 
Aot,  1883,  as  not  proteotlog  these  cattle.  The  question 
for  us  to  decide  ie  whether  that  construction  be  the 
correct  one,  and  whether  these  oattie  do  come  within 
the  protection  of  the  section.  Looking  at  the  ordinary 
course  of  farming  praoticef  the  farmer  having  surplus 
eatage  and  wishing  to  turn  It  to  profit  may  do  so  in  two 
ways,  he  may  either  take  in  other  persons'  stock  along 
with  his  own— a  proceeding  which  is  known  as  agistment 
•—or  he  may  sell  the  right  of  occupying  the  surface  of 
the  soil  for  a  given  period  of  time.  The  latter  of  these 
courses  was  pursued  In  the  present  case ;  and  although 
there  is  authority  for  saying  that  such  a  transaction 
amounts  to  a  letting,  yet  in  the  present  case  we  are  not 
bound  to  decide  whether  it  does  or  does  not  do  so,  be- 
oause  Mr.  Clay  has  to  satisfy  us  that  this  transaction  is 
within  the  statute.    The  seotion  enacts  that  stock  taken 

(a.)  Beported  by  Cboil  Chapxav,  Esq.,  Barrister-at-Law* 
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in  by  the  tenant  to  be  fed  at  a  feir  price  shall  not  be 
distrained  where  there  is  other  snifloient  distress  to  be 
fonndy  and  if  distrained,  there  shall  not  be  reeovered  by 
enoh  distress  a  sum  ezoeeding  the  amount  agreed  to  be 
paid  for  the  feeding.  The  landlord  can  still  distrain  the 
beasts,  but  he  oannot  get  more  than  the  price  of  the 
agistment.  In  this  case  there  was  no  **  taking  in  by  the 
tenant,*'  and  I  ?ery  much  doubt  whether  there  was  a 
fair  price,  for  the  price  was  paid  for  the  oconpation  of 
the  land,  not  for  the  feeding.  It  seems  to  me,  therefore, 
that  the  case  does  not  oome  within  the  statate,  and  that 
this  appeal  mnst  therefore  be  dismissed. 

Wills,  J.— The  only  question  for  us  to  dedde  is 
whether  the  agreement  oome  to  between  the  parties  falls 
within  the  Agricultural  Holdings  Act,  1888,  •.  45. 
And  the  answer  to  this  qaestion  depends  on  the  further 
question  whether  in  this  oase  li?e  stodc  has  been  taken 
in  by  the  tenant  to  be  fed  at  <&  fair  price.  It  is  no  doubt 
the  ease  that  this  statute  was  passed  to  pre?ent  the  prop- 
erty of  one  person  being  taken  for  another's  debt,  bat 
it  is  also  quite  plain  the  words  of  the  statute  do  not 
coyer  all  cases  in  which  a  person  may  thus  suffer.  The 
only  safe  rule  is  to  f oUbw  the  words  of  the  statute,  and 
these  only  apply  to  a  proceeding  perfectly  well  known 
as  agistment ;  and  it  mnst  not  be  taken  that  the  Act 
whioh  paraphrases  this  term  and  accurately  describes 
this  proceeding  ought  to  be  construed  to  mean  something 
else.  The  transaction  between  the  parties  in  this  case, 
which  wss  the  granting  of  an  ezdusiFe  right  to  feed  any 
number  of  cattle  for  a  lump  sum,  oannot  be  called  an 
a  gistment,  and  therefore  does  not  fall  within  the  statute. 
In  my  opinion  the  county  court  Judge  was'right  and  this 
appeal  must  be  dismissed. 

Solicitors  for  the  plaiutifl,  Bolton,  Bobhim,  BusA;,  dfe 
(7o.,  for  Eohh$  dk  Daviei,  Wells,  Somersei. 

Solicitors  for  the  defendant,  Prior,  Church,  A  Adams, 
for  Welsh,  Son,  dt  Ohuhb,  Wells,  Somerset. 


IK  BANKRUPTCY. 
Q.  B.  DiT.  (OaTe,  J.) 


April  26. 


Bx  parte  Habxis. 
In  re  Galla.rd.  (a.) 

Solicitor — Ooati — Sale  of  mortgaged  property  by  trustee 
in  bankruptcy — Percentage — Solicitors''  Remuheration 
Act,  1881  (44  eb  45  Vict.  o.  44),  General  Order,  s,  2, 
and  schedule  l-^Bankruptey  Bides,  1886,  Appendix, 
part  2,  a.  7,  r.  2. 

Certain  property  of  the  bankrupt  which  was  subject  to 
a  mortgage  was  sold  by  the  official  receiver  as  trustee  in 
the  banhruptey,  the  mortgagee  execttting  a  reoonveyance, 
and  his  debt  being  paid  out  of  the  purchase-money* 

Held,  t?Mt  a  pereentage  on  the  whole  amount  received 
for  the  said  property  was  properly  allowed  by  the  taxing 
master  to  the  solicitors  who  acted  for  the  official  receiver 
in  carrying  out  the  sale. 

Appeal  by  the  trustee  in  bankruptcy  from  the  tszation 
by  the  registrar  of  the  Brighton  County  Court  of  certain 
bills  of  costs. 

The  case  raised  the  important  question  whether,  upon 
a  sale  of  property  of  the  bankrupt  which  is  subject  to  a 
mortgage  by  the  official  receiTer  as  trustee,  his  solicitor 
is  entitled  to  be  paid  a  percentage  under  the  Solicitors' 
Remuneration  Act  upon  the  whole  amount  received  or 
only  upon  the  yalue  of  the  equity. 

On  July  26, 1887,  a  petition  was  presented  against  the 
debtor  Gallard,  upon  which  he  was  adjudicated  bank- 

(a.)   Reported  by  C.   F.  Morbbll,  Esq.,  Bsrrister-at- 
Law. 


mpt,  the  official  reoeiTcr  acting  as  trustee  in  tiM  bmk- 
mptey  until  October  14^  wben  a  creditor's  trastaa  «m 
appointed  and  received  his  certificate. 

During  the  time  that  he  was  trustee  the  offloial 
reoeif er  entered  into  a  contract  for  the  sale  of  certain 
property  of  the  bankrupt  for  £4,750,  the  property  betng 
subject  to  a  mortgage  for  £8,000,  and  on  October  18  the 
sale  was  dvly  completed  by  the  trustee  and  the  official 
receiver.  The  mortgagee  did  not  Join,  bvt  a  reoomv^- 
ance  was  executed  by  him,  and  the  trustee  p«id  tbe 
£3,000  out  of  the  purdhase«money. 

On  taxation  the  county  court  registrar  allowed  to 
Meesrs.  Griffiths  &  Eggar,  who  had  acted  thron^lioat 
for  the  official  reoeiyer,  a  percentage  upon  the  whole 
amount  of  £4,750,  but  an  objection  to  this  alio  wanes 
was  taken  by  the  trustee  in  bankruptcy. 

Sidney  WcoLf,  for  the  trustee.— What  the  traatos 
contends  is  that  the  percentage  should  only  be  sdlowed 
on  the  £1,750  whioh  the  estate  actually  receivedl.  Ths 
effect  of  rule  2  of  section  7,  part  2  of  the  appendiz 
to  the  Bankruptcy  Rules,  1886,  is  to  give  the  traatse*! 
solicitor  his  percentage  only  on  the  proceeds  of  anle  so 
far  as  the  trust  estate  recelvee  them.  He  in  to  bt 
paid  only  out  of  the  proceeds  of  sale.  If  the  trasftee^ 
solicitor  is  to  receive  a  commission  on  the  whoh 
amount,  including  the  mortgage,  the  estate  would  be 
very  heavily  burdened,  especially  where,  as  in  this  oase, 
there  are  several  incumbered  properties. 

He  referred  to  the  (General  Order  made  in  pumnanee 
of  the  Solicitors'  Bemuneration  Act,  1881,  a.  %  aod 
also  to  In  re  Oreys  Brewery  Co.,  56  L.  T.  N.  8.  298, 
35  W.  B.  Dig.  193. 


.Jiuir  Mackenzie,  for  the  solicitors.— The  mattw  is 
dear  under  the  Solicitors*  Remuneration  Act  and  ths 
Bankruptcy  Rules.  No  part  of  the  proceeds  of  sale 
were  chargeable  with  the  percentage  of  the  mortgagee's 
solicitor,  and  the  trustee's  solicitors  are  entitied  to 
percentage  on  the  whole  amount. 

Cavb,  J.— The  decision  of  the  taxing  maater  wss 
right,  though  some  little  difficulty  does  seem  to  arise  ea 
the  Bankruptcy  Rules.  The  prorisions  in  the  Solieitoi*' 
Remuneration  Act  are  tolerably  dear.  Where  there  is 
a  vendor  of  mortgaged  property,  and  the  solicitor  se&t 
free  from  incumbrance,  there  is  no  reason  why  he  should 
not  have  his  percentage  on  the  amount  received. 
Occasionally  the  property  is  sold  subject  to  inonra- 
brance,  and  such  a  case  is  provided  for  by  rule  9  of  the 
schedule  to  the  G^eral  Order  under  the  Solicitors' 
Remuneration  Act,  1881.  The  incumbrance  is  to  be 
deemed  part  of  the  purchase*money,  and  the  solicitor 
gets  his  percentage.  Whether  the  sdidtor  selle  sobjeet 
to  or  free  from  incumbrance,  therefore,  his  peroentags 
is  reckoned  on  the  total  value  of  the  estate.  Then  we 
come  to  the  Bankruptcy  Roles,  1886.  If  rule  8  of 
section  7,  part  2  of  the  appendix  to  those  rules  stopped 
at  the  words  immediately  preceding  the  proviso  it  is 
clear  that  the  solicitor  would  be  entitled  to  percentage 
on  the  gross  value  of  the  property.  But  the  rale  goes 
on,  ''Provided  that,  in  cases  of  sales  of  mortgaged 
properties,  the  trustee's  solicitor,  if  his  remuneration 
shall  be  under  schedule  1  of  the  existing  order,  shall 
only  be  entitled  to  percentage  upon  so  much  nf  the 
proceeds  of  sale  as  bhall  not  be  chargeable  by  the 
mortgagee's  solicitor  with  the  percentage,  and  such  per- 
centage shall  be  payable  only  out  of  the  proceeds  U 
sale."  Now,  whether  there  is  or  is  not  a  state  of  affairs 
to  whioh  that  is  applicable  X  cannot  pretend  to  say  off- 
hand. The  taxing  master,  who  is  a  man  of  great  ex- 
perience, appears  to  doubt  whether  any  such  state  of 
affairs  can  arise.  But,  whether  the  drcumstances  can 
occur  or  not,  it  is  dear  that  the  meaning  ie  that  the 
percentage  is  not  to  be  paid  twice  over— once  to  the 
mortgagee's  solicitor  and  once  to  the  trustee's  solidtor— 
so  that  the  estate  may  not  be  charged  with  a  doable 
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Odcbx  of  Appjeal. 


Ik  bb  Almada  and  Tibito  Oo, 


OouBT  ov  Appeal. 


Here  the  mortgegee'a  aolioitor  is  not  ea- 
tted  to  any  part  of  the  percentage.  He  had  nothing 
UdowiUttheaale,  andthe  appeal  most  be  dismissed^ 

J.  J^petU  dlimiued^  with  coiU. 

^,  ftUdlars  for  the  trastee,  Aihwi^  Morris,  A  Crup. 

^'    ftHdton  for  the  eolioitore,  Orifflihs  df  Eggar. 


Cottct  Of  Ryyear. 


]taiOhaB.DiT. 


May  8,  9,  10. 


In  re  Aihada  axb  Tisao  Co. 
Axlbn's  Casb.  (0.) 


^liBue  of  $har€$  ai  a  diieount^Begiiiered 
-XJltaA  ^n»^0<mpanU$  Ad,  1862  (25  d:  26 
.  e.  99),  M.  1,  S,  12— Oompaniea  Ad,  1867  (30  A 
_J'll?fcLe.l31),e.  25. 

^  •  A  eompoiiy  ineorporaied  under  the  Oompaniei  Ad, 

IM, «  a  company  Umiied  hy  aharea  cannot,  either  by 

«MM  o/  0  ^Hiimlaiion  for  thai  purpoee  contained  in  it$ 

:  mUdH  ef  emteiation  or  hy  epecial  reaolution,  ieiue 

'  llm  MiiKAa  footing  a§  to  render  the  ehareholder  only 

tMtopa§,in  the  event  of  a  winding  up,  a  eum  le$$ 

Iki  He  ameunt  unpaid  on  each  ehare  having  regard  to 

Me  MMMnf— Le.y  the  money  value — of  each  ehare  ae 

'Jbeihf  the  mtmorandum  of  aeeodation  under  the  re- 

i  jg^mmtt  of  etdion  S,  euh-eedion  (5),  of  the  Ad  of 

Sit;  and  therefore  an  iisue  of  eharee  on  euch  Urme, 

Ma  ihovgh  made  under  a  eontrad  in  that  behaif  which 

'^  I  lem  duly  regietered  under  eecUon  35  of  the  Ad  of 

nievHtikiitm. 

J^  n  PlaaJcynaston  Tabe  Co.,   23   Ch.  D,    542,  32 

R  A  Dig.  41,  and  la  re  Ince  Hall  BolUng  MUla  Oo., 

IM,  D,  545b,  overruled, 

^'t  memorandum  of  aeeociaUon  of  a  company  tneor- 

l  under  the  Companies  Ads  as  a  company  limited 

ts  stated  its  capital  to  be  £210,000,  divided  into 

I  shares  of  £1  each,  and  tJiat,  on  any  increase  of 

I  by  special  resolution,  the  company  might  attach 

M  any  preferential  rights  as  to  dividend  or  capital 

other  special  ineidente  or  restridions.    By  a 

resolution  duly  passed  and  confirmed,  it  was 

that  <Ae  capital   of  the  company  should  be 

I  to  420,000  shares  by  the  issue  of  210,000  shares 

each,  credited  with  I80.  per  share  paid.    By  a 

it    in    writing  made  bdween  the  company  and 

applicants  for  shares  whose  nanus  were  subscribed 

I  contract,  it  wtzs  agreed  that  the  company  should 

iand  issue  to  each  subscriber  the  number  of  shares 

oppoeite  their  reepedive  names,  and  that  the 

I  sfunud  be  iesued  and  held  as  shares  of  £1  each, 

\l8s.  per  share  credited  as  paid  up  thereon,  making, 

la  deposivof  Is.  per  share,  the  sum  of  19i.  paid  up 

k  ehare.     This  contract  toas  duly  registered  under 

35  of  the  Ad  of  1867,  and  each  subscriber  received 

I  of  the  issue  and  of  the  allotment,  but  no  certificate 

[ihese   shares  had  been  given.     One  of  the  allottees, 

\  the  company  was  still  a  going  concern  and  solvent, 

Uedt  under  sediOn  35  of  the  Ad  of  1862,  to  Thave  his 

ke  taken  off  the  register. 

[Seld,  that  the  issue  of  the  shares  on  such  a  footing, 

noiuntstanding  the  regietered  eontrad,  was  ultii 

and  that  the  application  should  be  granted, 

:  Appefd  frona  a  dedaion  of  Ohitty,  J.  (reported  32 
^oitobb'  Joubnal,  240). 

■v.       ■  _ 

[^)  Reported  by  M.  J.  Blabb,  Eaq.,  Barriater-at-T'air. 


On  the  lat  of  April,  1885,  a  company  called  tho 
Almada  and  Tirlto  Oo.  (Limited)  was  incorporated  under 
the  Companies  Acta.  The  objects  of  the  company,  as 
stated  in  the  memorandam  of  association,  were  to  acqalro 
the  undertaking  and  property  of  a  former  company 
called  the  Almada  and  Tirito  Consolidated  Silver  Mining 
Co.  (Limited),  thereinafter  referred  to  as  the  old  com- 
pany, to  carry  on  the  business  of  mining  in  all  its 
branches  and  to  purchase,  work,  hold,  and  sell  mines 
and  property  for  such  purposes. 

Clause  5  of  the  memorandum  of  association  was  aa 
follows:— *' The  capital  of  the  company  is  £210,000, 
dlf  ided  into  210,000  shares  of  £1  each,  and  on  any  in- 
crease of  capital  by  special  resolution  the  company  may 
attach  to  shares  any  preferential  rights  as  to  dividend  or 
capital  or  any  other  special  incidents  or  restrictions.'* 

The  articles  of  association  provided  as  follows  :— 

Article  1.— The  regulations  of  Table  A.  in  the 
schedule  to  the  Companies  Act,  1862,  shall  apply  to  the 
oompcmy,  except  so  far  as  the  same  are  modified  by  or 
are  repugnant  to  the  following  regulations. 

Article  2. — The  company  may  reduce  its  capital  in  the 
manner  and  with  any  of  the  incidents  prescribed  or 
allowed  by  the  Companies  Acts,  1867  and  1877. 

Article  3.-— The  company  may  accept  surrenders  of 
shares,  but  no  part  of  the  company's  assets  shall  be 
employed  in  the  purchase  of  the  company's  own  shares. 

The  greater  portion  of  the  original  210,000  shares 
was  iasned  to  persons  who  had  been  shareholders  iu  the 
old  company,  aud  the  directors  of  the  new  company, 
finding  the  capital  of  the  company  insufficient  to  properly 
develop  and  carry  on  the  business  of  the  company,  com- 
municated with  the  shareholders,  and  the  following 
special  resolution  was  duly  passed  at  an  extraordinary 
general  meeting  of  the  members  of  the  company  held  on 
the  6th  of  June,  1887,  and  confirmed  at  a  subsequent 
extraordinary  general  meeting  on  the  22nd  of  June — 
viz.,  "That  the  capital  of  the  company  be  increased 
from  210,000  shares  of  £1  each  to  420,000  shares  of  £1 
each  by  the  issue  of  210,000  shares  of  £1  each,  credited 
with  18s.  per  ehare  paid  with  a  deposit  of  6d.  per  share." 

This  resolution  was  registered  at  the  registry  of  joiolH, 
stock  companies  on  the  7th  of  July. 

On  the  25th  of  June,  1887,  the  directors  issued  a 
circular  referring  to  this  special  resolution,  and  pro- 
posing to  offer  the  above  210,000  shares  with  18s.  per 
share  credited  as  paid,  and  proposing  that  the  sum  of 
6d.  per  share  be  paid  on  applioation,  and  the  remaining 
la.  6d.  per  share  be  called  up  in  sums  of  6d.  per 
share  at  Intervals  of  not  less  than  three  months  between 
each  date  of  payment.  There  was  appended  to  the 
circular  this  form  of  applioation  to  the  directors  for 
shares :  '*  (Gentlemen,  having  paid  to  your  bankers  the 
sum  of  £        ,  la.  per  share  on  shares  of  £1  each, 

being  a  deposit  of  6d.  and  first  call  of  6d.,  with  18s. 
per  share  orodited  as  paid  thereon  in  the  above  company, 
I  hereby  agree  to  accept  such  shares  and  to  pay  the 
remaining  calls  thereon  as  mentioned  in  the  circular  of 
June  25,  1887  ;  and  I  hereby  authorize  you  to  enter  my 
name  as  owner  of  the  said  shares  on  the  register  •  .  . ; 
and  I  hereby  further  authorize  Mr.  James  Arthur 
Morgan  to  execute  an  agreement  on  my  behalf  for  the 
purpose  of  eJSectually  carrying  out  the  resolution  under 
which  the  new  capital  of  210,000  shares  of  £1  each  was 
created  by  issuing  the  said  shares,  with  ISs.  credited  as 
paid  thereon." 

On  the  21st  of  December,  1887,  the  present  appellant, 
T.  C.  Allen,  signed  the  above  form  of  application  for 
200  shares,  and  paid  the  sum  of  £10  to  the  company's 
bankers.  On  the  4th  of  January,  1888,  an  agreement 
was  made  between  the  company  and  James  Arthur 
Morgan,  on  behalf  of  persons  whose  names  appeared  in 
the  schedule  thereto  as  applicants  for  the  number  of 
shares  to  be  issued  under  the  said  special  resolution  set 
opposite  their  names  respectively ;  the  agreement,  after 
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reciting  the  special  resolntion,  and  that  the  sabBoribers 
to  the  agreement  had  respeotiTely  applied  for  the 
number  of  shares  to  be  issti^d  nnder  snoh  special 
resolution  set  opposite  their  names  respectively,  and  had 
deposited  with  such  application  a  sum  equal  to  Is.  per 
share  on  the  number  of  shares  Which  the  subscribers  had 
respectiyely  applied  for,  declared  that  the  company 
should  forthwith  procure  the  agreement  to  be  filed  with 
the  Beglstrar  of  Joint-Stock  Companies,  and  after  the 
filing  thereof  should  forthwith  allot  and  issue  to  each 
subscriber  the  number  of  shares  specified  opposite  their 
lespectiTe  names ;  and  that  the  said  shares  should  be 
issued  and  held  as  shares  of  £1  each,  with  18s.  per  share 
credited  as  paid  up  thereon,  making,  with  the  said 
deposit  of  Is.  per  share,  the  sam  of  19s.  paid  up  on 
each  share.  Allen's  name  was  enteredt  in  the-  sohedale 
as  a  subscriber  for  200  shares,  numbered  on  the  register 
379,101  to  S79,S00.  This  agreemeht  was  duly  filed 
with  the  Registrar  of  Joint-Stock  Gompanifes  on  the  4th 
of  January. 

On  January  5  the  directors  sent  an  allotment  notice  to 
Allen  informing  him  that  he  had  been  allotted,  in 
accordance  with  his  requeit,  200  shares  in  the  com- 
pany, and  had  been  duly  registered  in  the  books  of  the 
company  as  the  owner  of  the  shares  specified  with  19s. 
paid  thereon.  No  certificates  of  the  new  shares  had  as 
yet  been  Issued.  Allen  and  other  shareholders  subse- 
quently became  acquainted  with  the  Judgment  of  the 
Coart  of  Appeal  in  In  re  Addledont  Linoleum  Co, 
{ante  p.  227,  87  Oh.  D.  191),  and  on  January  14 
Allen  and  other  shareholders  wrote  requesting  to  hate 
their  applications  for  shares  at  once  cancelled  and  their 
names  struck  oft  the  register,  and  a  retunCi  of  the 
amounts  respectitely  paid  by  them,  on  the  grounds  that 
the  judges  in  the  case  referred  to  had  expressed  an 
opinion  that  shares  issued  as  partly  paid  up  under 
special  resolution  were  really  issued  at  a  discount,  and 
that  if  so,  eyen  if  an  agreement  had  been  registered  the 
shareholders  remained  liable  to  pay  the  full  amount  of 
their  shares  in  the  eTent  of  a  winding  up,  and,  therefore, 
that  the  company  were  not  in  a  position  to  carry  out 
their  undertaking  to  issue  shares  as  ISs.  paid.  The 
company  refused  to  accede  to  this,  contending  that 
the  issue  of  the  shares  with  ISs.  credited  as  paid 
was  legal,  and  that  Allen  and  the  other  shareholders 
were  not  subject  to  any  liability  further  than  the  liability 
of  Is.  per  share. 

On  February  3  Allen  moved  before  Ohitty,  J.,  under 
section  35  of  the  Gompanies  Act,  1862,  to  have  the 
company's  register  rectified  by  striking  out  the  appli- 
cant's name  as  the  holder  of  the  shares  referred  to,  and 
for  repayment  of  the  amount  paid  by  him  on  application 
for  the  same. 

Gounsel  for  the  applicant,  on  tiie  motion,  admitted  that 
the  case  was  goTcmed  by  the  decision  of  Gbitty,  J.,  in 
In  re  Ince  Hall  Rolling  MUU  Oo,^  23  Oh.  D.  545n,  but 
stated  that  doubts  had  been  thrown  on  that  decision 
by  the  dida  in  the  AddUghne  Linoleum  Co.  com,  and, 
therefore,  that  it  was  desired  to  haTe  the  matter  in 
qaeetion  decided  by  the  Gourt  of  Appeal.  It  was  ad- 
mitted both  at  the  hearing  of  the  motion  and  on  the 
appeal  that  the  company  was  solvent  and  a  going  con- 
cern. Ghitty,  J.,  following  his  own  decision  in  In  re 
Ince  Hall  Rolling  MilU  Co,,  dismissed  the  application. 

Alien  appealed. 

Buckley f  Q,C,,  and  Qrowenor  Woode^  iot  the  ap. 
pellant — ^In  In  re  Addleaione  Linoleum  Co*  both  Gotten 
and  Lindley,  L. JJ.,  expressed  an  opinion  that  the  issue, 
by  a  company  incorporated  under  the  Act  of  1862,  of 
shares  at  a  discount  in  pursuance  of  a  contract  entered 
into  with  the  subscriber  for  that  purpose  Is  inyalid,  even 
though  the  contract  be  registered  under  section  26  of 
the  Act  of  1867*  No  doubt  Ohit^>  J.,  in  In  re  /nee 
Ball  Mling  Milli  Oo,  and  In  in  ft  PMtyfmUm 


Tube   Co,,  23  Oh.    D.  543,  32  W.  B.  Dig.  41,  bil 
previously  decided  that    a  power  to  Issue  aharei  at 
a  discount  contained  in  the  articles  of  sMootatlon  f 
a    company    was    not   vUrd   viree,    and,    therein 
that  a  contract  made  with  subscribers  in  pttnaoM^ 
of   that   power   and   duly   registered  nnler 
25  of  the  Act  of  1867  was  valid.    Those  desiaioDi  i 
inconsistent,  however,  with  the  dida  in  In  re  Ai 
Linoleum  Co,  and  also  with  the  prindplss  Ud4  dots  f 
Trevor  v.  Whiftoorth,  anie,  p.  145,  12App.Cu.r' 
per  Lord  Macnaghten,  p.  432  of  12  App.  Gas. 
8  of  the  Act  of  1862  shows  that  the  provisions  of  I 
memorandum  of  association  are  to  define  parliei    , 
the  capital  of  the  company  for  the  expren  pnrpoie  m. 
defining  the  amount  of  each  o(  the  shares,  and  it  U 
been  held  in  Trevor  ▼.  WJUhoorth  that  the  ( 
cannot  vary  that  by  a  epedal  resolution  diiertiogfl 
money  to  repurchase  shares,  and  the  same  ] 
applies  to  the  issue  of  shares  at  a  discount.   The  ( 
tract  which  the  company  purported  to  make  vitltfl 
appellant  is  therefore  uUrd  vires^  ahd  is  not  belpd  1 
registration ;  the  appellant  is  therefore  entitled  toj 
relief  he  claims.     [Gotton,   L.J. — Was  it  a 
entered  into  by  the  appellant  to  take  the  shaiei  m| 
paid-up  shares  and  run  the  risk  ?]    No ;  the  i 
when  he  applied  for  the  shares,  believed  the  ( 
had  power  to  make  the  contract  to  iisue  them  it  M 
count ;  he  has  done  nothing  to  ratify  the  ^ontia^l 
there  has  been  no  intetvenflon  of  othet  righti. 

Phipeon  Bedle,  Q.C,  and  Ohadwyck  Beak^ 
respondent  company. — In  re  Inee  Hall  BaXii 
Co.  decides  that  a  power  to  issue  shares  stifi 
may  be  given  by  the  articles  of  assooiatioO)*'^ 
such  power  may  be  conferred,  as  here,  I71 
resolution.    fOoTTON,  L.J. — We  shall  haretHL-^ 
if  that  case  Iras  tightly  decided.]    TheM^vB^. 
in  the  Qtatute   to    ^ake  this  bargain  iffl'  ^ 
capital    of    a    company  which  the   statafc  ^^ 
is  the  nominal  capital ;  the  capital  is  the  eoaiptcAr 
to  be  treated  as  the  liability  of  the  sharehoitaitj 
bility  on  capital  account.    [Cotton,  I'«J»-"^*^J 
not  speak  of  issuing  capital,  but  of  issning  1  * 
would  entitle  the  company  to  oall  for  so  maeh 
Trevor  y.  WhiiwoHh  is  distinguishable,  for  the  ( 
purchase  of  its  own  shares  by  a  company  ii 
wipe  out  that  which  appears  as  a  liabilitj  on 
account  or  to  |»ut  down  as  an  asset  that  wbieh  is  < 
fact  such.    Here  the  agreement  of  the  oompisr  fi 
appellant  wai  this,  "  Find  us  2s.  only,  and,  tithtlie< 
sent  of  the  other  shareholders,  you  shall  be  pot  |*J 
equality  With  them."    The  Uability  of  the  shaivb 
to  be  measured  by  his  contract  as  based  upon  the 
ments  which  the  statute  requires  to  be  regieteiediff| 
purpose  of  protecting  both  shareholders  and  oienl 
Waierhouse  v.  Jamieeon,  L.   R.  2  Sc  App>  *'i 
W.  R.  H.  L.  Dig.  8.      [OoTTOic,  L.J.-In  thit^^ 
the  memorandum  of  association  stated  that  10  * 
of  the  capital  had  been  paid  up,  and  that  » 
remained  unpaid,  and    the    allottee  took  the  1 
on  that  footing ;  but  here  the  memorandam  dMij 
state  that  the  18s.   has  been  paid  on  tbeee  ih' 
The  Legislature  only  requires  the  contract  to  he  1 
tered,  and  the  adequacy  of  consideration  for  thej 
tract  cannot  be  gone  into  so  as  to  make  the  1 
illegal :  Andereon'i  case,  26  W.  R.  442,  7  Ch.  D^l 
8pargo*$  case,  21  W.  R.  306,  L.  R.  8  Oh,  407; 
V.  Beer,  33  W.  R.  233,  9  App.  Gas.  605 ;  '^ -^ 
Wane,  1  Str.  426.     I(  the  contract  had  been  1 
from  the   appellant  a  Russian  bond  as  ooosid 
for  the  issue  to    him  of    a  £1  share  and  the 
tract  had  been  registered)  that  would  hate  ^'^^  L« 
It  ii  a  common  practice  amoag  ownpaaM^^^JI^y 
oommission  to  get  capital  iubaorlMl  ^ 
Mfiff  bean  bald  ilLmaAt 
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Court  op  Appbal. 


In  bb  AiiKAda  and  Tirito  Oo. 


OouRT  OF  Appeal. 


They  alto  referred  to  HipjMey'a  cast,  2)2  W.  B.  113, 
L.  B.  9  Gb.  12 ;  In  re  West  India  and  Pacific  Stetm- 
ship  Co.,  L.  R.  9  Ch.  lln. 

Chroaivenor  Woodi,  in  reply. — The  argument  on  the 
other  sid«  is  that  two  is  or  may  be  equal  to  twenty. 
Ko  doubt  X  may  equal  twenty,  ae  there  is  potentiality  of 
Increase  there.  The  expreuion  *'  The  whole  or  a  part  of 
the  amount  remaining  unpaid  on  any  ahare  or  shares  " 
in  section  24,  tub-seotion  (2),  of  the  A«t  of  1867  shows 
that  the  amount  of  the  shares  is  not  ah  iniaginary 
thing. 

Cotton,  X/.J. — I  understand  Hr,  B^ale,  that  it  has 
t)een  agreed  between  the  .paities  that  the  resplt  of 
this  application  is  to  aepend  on  our  decision  as  to  the 
'validity  of  the  contract,  and  that  you  do  not  take  any 
objection  as  to  the  form  of  the  application. 

Fhipson  ^ea2f.— That  is  so. 

Cotton,  L.J. — ^This  is  an  appeal  from  a  decision,  of 
Chitty,  J.,  who  really  did  not  aeoide  the  question,  but 
only  made  an  order  in  accordance  with  previous  decl- 
aions  of  his,  and  sent  the  parties  here.  The  question  is 
thia :  The  directors  and  shareholders  of  this  company 
determined  that  there  should  be  an  increase  of  capital  of 
£1  shares,  but  that  they  should  be  issued  on  this 
footing— that  ISs.  should  be  credited  as  paid,  and  that 
thoee  who  took  the  shares  should  only  be  liable  to  pay 
3s,  That  was  in  accordance  with  resolutions  of  the 
company  which  were  passed,  and  there  was  an  offer  of 
shares  on  that  footing  to  Mr.  Allen  and  others  who  ha? e 
acoepted  those  shares.  Is  that  right  P .  Were  the  directors 
in  a  position  to  give  the  shares  which  they  offered  to  their 
shareholders,  and  which  some  of  the  shareholders  have 
accepted  ?  In  my  opinion  they  could  not  do  so,  because 
it  la  really  raying  that  these  shares,  which  are  £1  shares, 
shall  be  taken  on  the  footing  of  2s.  only  being  paid. 
That,  it  appears  to  me,  is  quite  wrong.  I  decide  it  on 
the  proTisions  of  the  Act  of  1862,  also  taking  into  con- 
sideration the  Act  of  1867,  on  which  both  Mr.  Fhipson 
Beale  and  Mr.  Chadwyck  Healey  relied.  When  one 
looks  at  the  Act  of  1862,  one  finds  that  that  is  an  Act 
giving  limited  liability,  and  on  what  terms  does  it  give 
limited  liabili^P  There  is  to  be  a  memorandum  of 
associatioui  and  there  are  to  be  articles  of  assooiation. 
I  will  assume  that  here  there  is  thiit  which  is  equiva- 
lent  to  an  article  of  association  enabling  what  has 
been  proposed  to  be  done  to  be  done.  In  my  opiaion 
that  could  not  effectiTely  be  done  in  order  to  protect 
anyone  who  held  shares,  and  who  had  only  paid,  in 
accordance  with  that  article,  28.,  from  being  called  upon 
at  some  future  time,  if  this  company  is  wound  up,  to 
pay  18s.  more. 

Now  let  us  look  at  section  7  of  the  Act  of  1862.  **  The 
liability  of  the  members  of  a  company  formed  under  this 
Act  may,  according  to  the  memorandum  of  association, 
be  limited  either  to  the  amount,  if  any,  unpaid  on  the 
shares  respectively  held  by  them,  or  to  such  amount  as 
the  members  may  respectively  undertake  by  the  memo- 
randum of  assooiation  to  contribute  to  the  assets  of  the 
company  in  the  event  of  its  being  wound  up.*'  Of 
<x>urse,  I  need  not  consider  the  latter  part  of  that,  be- 
cause it  applies  to  companies  of  a  different  description. 
This  was  a  company  limited  by  shares,  and  we  shall  find 
presentiy  the  number  of  shares  and  the  amount  of  the 
shares  is  to  be  defined  by  the  memorandum  of  association, 
and  the  liability  of  the  members  in  such  a  company  de- 
pends on  the  question  of  what  amount  they  had  paid  on 
the  shares,  having  regard  to  the  amount  fixed  by  the 
memorandum.  This  appears  from  section  8,  which  is 
this:  ''Where  a  company  is  formed  on  the  principle 
of  having  the  liability  of  its  members  limited  to  the 
amount  unpaid  on  their  sharesi  hereii^after  referred  to 
as  a  company  limited  by  ihMresi"  that  is  this  com* 
paigri  "  the  memoraadun  ot  assodfttion  ihall  Qontain 


the  following  things'' — ^the  name  of  the  proposed 
company ;  the  part*  of  the  kingdom  in  which  its 
registered  ofi&ce  is;  the  objects  for  which  i*:  is  estab- 
lished ;  a  declaration  that  the  liability  of  the  members 
is  limited;  the  amount  of  capital  with  which  the 
company  proposes  to  be  registered  divided  into  shares 
of  a  certain  fixed  amount.  Now,  going  on  those  two 
sections  only,  this  being  a  company  to  be  limited  by 
shares,  the  memorandum  of  association  is  to  define 
how  many  shares  there  are  to  be  and  the  fixed  amount 
— that  is  the  amount  fixed  by  mopey-^of  each  of  those 
shares.  Then  everyone  is  liable  for  so  much  of  that 
amount  fixed  by  the  memorandum  as  it  can  be  shown 
he  has  not  paid.  Then  is  there  any  power  to  alter  in 
that  respect  the  memorandum  of  association  P 

That  is  shown  in  section  12,  and  there  we  find  how^ 
and  how  only,  the  memorandum  can  be  varied :  '*  Any 
company  limited  by  shares  may  so  far  modify  tfie  con- 
dittons  contained  in  the  memorandum  of  association,,  if 
authorized  to  do  so  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  resolution  in  manner 
hereinafter  mentioned,  as  to  increase  its  capital  by  the 
issue  of  new  shares  of  such  amount  as  it  thinks  ex- 
pedient, or  to  consolidate  and  divide  its  <^pital  into 
shares  of  a  larger  amount  than  its  existing  shares,  or  to 
convert  its  paid-up  shares  into  stock  ;  but  save  as  afore- 
said, and  save  as  is  hereinafter  provided  in  the  case  of  a 
change  of  name,  no  alteration  shall  be  made  by  any 
company  in  the  conditions  contained  in  its  memorandum 
of  association"  ;  that  is  to  say,  it  cannot  diminish  the 
quantum  of  its  shares,  the  money  amount  of  its  shares, 
and  it  cannot  limit  the  liability  to  pay  that  amount  so  as 
to  limit  each  shareholder  and  protect  him  against  being 
called  upon  to  pay  what  under  the  7th  section  he  is 
liable  to  pay  in  the  event  of  being  wound  up.  One 
must  remember  one  is  not  dealing  with,  a  case  where 
the  liability  is  imposed  by  the  Act  itself  on  per- 
sons wl^o  join  in  these  oompanies,  but  with  a  case 
where  the  liability  which  they  otherwise  wquld 
have  incurred  if  this  Act  had  not  been  passed  is 
limited.  I  do  not,  of  course,  refer  to  ihe  power 
given  by  a  subsequent  Act  to  reduce  .the  amount  of 
capital,  which  has  not  been  followed  here,  but  in  my 
opinion,  looking  to  those  sections  of  the  Act  of  1862 
only,  it  is  perfectiy  clear  that  an  agreement  iihat  you 
should  pay  2s.  on  the  shares  you  tiJce  and  not  pay  up 
the  other  18s.  which  would  make  up  the  amount  in 
money  fixl^d  by  the  memorandum  of  assooiation  would 
be  entiieljAuUrd  viree.  It  has  been  held  that  no  com- 
pany can  return  to  its  shareholders  any  of  the  money 
wbioh  they  have  paid,  and  in  my  opinion,  without  re- 
lying upon  the  fact  that  this  is  in  substance  returning 
the  money  as  if  it  had  been  paid  and  then  paid  back 
again,  there  is  no  power  to  limit  the  liability  of  the 
shareholders  to  pay  the  amount  unpaid  on  their  shares. 
In  my  opinion  it  is  tolerably  dear  here  that  the  terms 
offered  to  the  shareholders  were,  not  that  the  18s.  should 
be  treated  as  paid  in  a  particular  way,  but  that  the  18s. 
should  not  be  paid,  just  the  same  as  if  there  had  been 
a  release  given  by  the  company  foe  18s.  of  the  amount 
(Mr.  Beale  calls  it  the  nominal  amount,  but  I  call  it  the 
amount)  fixed  in  accordance  with  the  Act  of  Parliament 
by  the  memorandum  of  association.  That  being  so,  sa 
far  the  company  and  the  directors  could  not  issae  shares 
such  as  they  proposed  to  issue  in  this  case. 

Then  there  comes  the  Act  of  1867,  the  25th  section  of 
which  was  relied  upon.  Does  that  cover  it  P  I  will  not 
rely  on  the  opinion  expressed  by  Lindley,  L.J.,  and  I 
think  also  by  myself,  in  the  Addleatone  Linoleum  Oo,  cose, 
for  the  point  really  was  not  for  our  decision  there.  I 
will  deal  with  it  as  entirely  free  from  and  untouched  by 
the  expression  of  opinion  in  that  case.  Section  25 
enacts  that  "£rery  share  in  any  company, ahdl  be 
deemed  and  taken  to  h»ve  been  luusd  and  to  be  hsld 
BU^tot  t«  th«  paymant  of  fth«  whoU  ftmouBt  tboioot  ta 
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cash,  unless  the  same  shall  have  been  otherwise  deter- 
mined by  a  oontraot  duly  made  in  writing  and  filed." 
Was  that  intended  to  enable  this  to  be  done :  that  the 
sum  fixed  by  the  memorandum  of  association  should 
not  be  paid  at  all  in  any  way  P  One  most  see  what 
diffioulties  had  arisen  in  these  companies  at  the  time 
when  this  Act  was  passed.  There  had  been  shares  taken 
and  there  had  been  agreements  entered  into— some  per- 
fectly fairly — that  the  amount  of  the  shares  should  be 
treated  as  satisfied  by  goods  to  be  supplied  or  goods 
which  had  been  supplied  to  the  company  by  the 
persons  who  took  the  shares.  That  was  the  pro- 
minent mischief  intended  to  be  dealt  with  by  this 
section,  and  it  was  therefore  really  pointing  only  to 
the  way  in  which  payments  for  the  shares  should  be 
made,  and  not  to  the  question  whether  the  whole  amount 
of  the  shares  should  or  should  not  be  required  to  be 
paid  some  way  or  other.  In  my  opinion  that  is  the 
true  construction  of  this  section*  If  it  is  paid  otherwise 
than  in  that  which  is  the  ordinary  common  measure 
of  yalue — riz.,  money — then  that  must  be  done  under 
some  agreement  which  is  to  be  registered,  such  as  an  i^ree- 
ment  liat  persons  who  shall  supply  goods  shall  be  paid 
for  those  goods  In  shares,  and  that  they  shall  be  taken 
as  payment  for  the  shares,  and  that  they  shall  not  be 
paid  for  in  money.  It  was  asked  in  the  argument, 
^'  How -can  you  measure  the  Talue  of  goods  which  are  to 
be  given  and  to  be  taken  in  payment  of  the  shares  P  " 
If  the  contract  does  not  define  their  Talue,  then,  unless 
that  contract  is  set  aside  as  fraudulent,  that  will  fix  the 
shares  as  paid  up,  if  the  contract  is  that  a  certain  prop- 
erty or  quantity  of  goods  is  to  be  taken  in  payment  in 
full  of  the  shares  in  the  company.  Bat  suppose  in  such 
a  case  as  this  there  was  a  contract  that  the  person  taking 
the  shares  should  give  to  the  company  goods  or  an  acre 
of  land  fixed  by  the  contract  and  fixed  by  the  parties  as 
worth,  not  the  amount  of  the  shares,  but  only  10s.,  then, 
although  it  does  not  arise  for  decision  here,  I  in  no  way 
intimate  any  opinion  that  if  such  a  company  were 
wound  up,  a  person  who  took  shares  on  an  admieaion 
that  he  was  only  giying  half  their  value  would  not  be 
held  liable  for  the  remainder  as  a  sum  which,  on  his  own 
admission,  and  on  the  contract  on  which  he  took  the 
shares,  must  be  considered  as  only  payment  of  part  of 
the  amount  of  the  shares,  leaving  the  other  half  unpaid, 
and  therefore  to  be  called  up  if  there  was  a  winding  up. 
That  we  have  not  to  decide.  But  here  it  is  so  perfectly 
clear  that  2s.  never  can  be  in  any  way  treated  as  pay- 
ment of  20s.— because  that  is  what  they  propose  here, 
and  really  it  is  not  even  put  in  that  way,  but  thus — that 
the  directors  are  to  treat  18s.  as  paid  and  only  to  call 
upon  the  person  who  takes  the  shares  for  2s.  That  is 
equivalent  to  this :  You  take  the  shares,  pay  28.,  and  we 
will  give  you  a  release  for  the  other  ISs.  However 
valuable  it  might  be,  and  however  important  to  the 
company  it  might  be  to  get  the  2s.,  yet  that,  in  my 
opinion,  can  never  make  the  amount  unpaid  on  these 
shares  less  than  18s. 

In  my  opinion  that  is  the  true  effect,  as  I  mentioned, 
of  this  section  25  ;  and  I  may  add  this — if  it  had  been 
intended  by  this  section  to  do  away  with  those  provisions 
in  the  Act  of  1862,  to  which  I  have  referred,  requiring  the 
amount  in  money  of  the  shares  to  be  fixed  by  the  memo- 
randum— requinng  the  number  of  shares  to  be  stated, 
and  making  every  shareholder  liable  for  everything 
which  was  unpaid  on  the  shares,  in  my  opinion  Par- 
liament would  have  put  the  section  in  very  different 
language,  and  would  have  really  provided  for  something 
which  they  have  not  provided  for  here,  and  stated  that 
there  might  be  a  modification  of  those  terms  of  the 
original  Act  in  the  way  in  which  it  is  suggested  by  Mr. 
Beale  it  can  be  done  under  this  25th  section.  In  my 
opinion  the  25th  section  in  no  way  intended  to  provide 
for  any  portion  of  the  money  value  of  shares  not  being 
paid,  but  only  provided  that  it  might  be  paid  by  money 


value  and  not  by  mere  money.  In  my  opUiion,  tteni 
fore,  there  was  no  power  at  all  to  issue  Bhsnsosfh 
footing  of  this  resolution.  If  these  shsrsbdUi 
were  put  on  the  list  and  remained  on  the  Hit,  0^ 
would,  in  the  event  of  winding  up,  be  liable  to  psj,  m 
only  the  unpaid  shilling  which  is  now  onpsid,  bat  4 
whole  19s.  which  still  remains  unpaid— that  bsing  il 
limit  of  their  UabiUty,  and  the  only  limit  of  their  11 
bility  in  accordance  with  section  7  and  the  other  seetki 
of  the  Act  of  1862. 

The  result,  therefore,  must  be  that,  as  the  oomp« 
has  put  those  gentlemen  on  the  list  of  shareholden,  ■ 
they  did  nothing  which  in  any  way  was  sn  siseiitj 
that  being  done,  the  contract  b^ng  one  which  theoMJ 
pany  could  not  carry  into  effect,  we  must  make  an  M 
that  their  names  be  removed  from  the  register.        J 

There  is  no  question  raised  as  to  the  return  of  thai 
they  have  paid.  It  might  probably  come  within  tiito 
that  we  might  dhreot  payment  of  such  damagem 
may  think  right ;  but,  there  being  no  question  zaiMd 
that  point,  the  order  will  be  to  take  them  off  the  z^ 
of  shareholders,  and  to  return  to  each  of  tiiem  thti 
per  share  which  they  have  paid. 

Fbt,  L.J. — I  am  of  the  same  opinion,  and  I  fid  ^ 
self  quite  unable  to  agree  in  the  dedsion  of  the  M 


Judge.    The  question  which  we  have  to  solve,  I 
simply  and  shortly  answered  by  a  ref  eronoe  to  ibb 
quiry — what  is   the  nature  of  an  agreement  to  tibj( 
share  in  a  limited  company  ?    In  my  opinion  ft  ii  * 
agreement  to  become  liable  to  pay  to  the  oompn/  fl^ 
amount  for  which  that  share  has  been  created.  FiiH 
it  appears  to  me  to  be  dear  that  the  liabili^o^^ 
shareholder  ia  limited  only  by  the  amount  nnjMUo^ 
shares.     Now,  observe,  it  is  the  amount  wfBi;  ^ ' 
not  the  amount  remaining  due.    The  result  is ttit*"* 
lease  by  the  company  will  not  diminish  tit  lUi^^ 
accord  and  satisfaction  between  the  comfnT>B^^ 
shareholders  will  not  diminish  the  UaMllty ;  ^m^ 
diminish  and  extUignish  that  liability  butpayaA^"* 
consequence  is  we  are  driven  to  this  short  inqoiiji^  ** 
agreement  to  take  28.  for  208.  a  payment  of  I8t>^  ^*t 
it  is  not.    That  appears  to  me  to  be  the  whole  (pete 

Then  a  supplemental  question  is  raised  in  tfaii  ^"^ 
It  is  said  that,  however  it  stood  under  the  Aet  o(  m 
the  result  is  to  be  altered  by  the  25th  section  of  tbtM 
of  1867.  That  section  is  in  these  words.  \T»  M 
Justice  read  the  section  and  continued : — ]  What  i^\ 
words  to  which  *'  the  same  "  refer  may  be,  it  ^V|^ 
difficult  to  ascertain  ;  but  I  think  the  view  eagg^^ 
Mr.  Phipson  Beale  is  the  true  one— that  it  meaaew 
terms  of  payment  otherwise  have  been  determined. 

Then  we  come  to  the  inquiry,  Is  an  agreement  to  W 
2s.  for  208.  a  term  or  mode  of  paying  18f-  ^  ^  "^ 
already  said  in  my  judgment  it  is  not  a  paTmeotof  ^ 
It,  therefore,  cannot  be  a  term  or  mode  of  psji" 
Oonseqnently  the  registration  of  this  agreement  «< 
is  an  agreement  in  effect  to  release  the  ISs.,  is  esti 
inoperative  under  the  25th  section  of  the  Aot  o(  1^ 
When  we  have  determined  this  question  the  rest  of  ■ 
matter  is  arranged  between  the  parties.  Mr.  fiealsv 
I  think  very  properly,  not  thought  fit  to  argne 
such  a  contract  as  this,  entered  into  under  a 
mistake  of  law,  is  or  is  not  capable  of  being  i< 
or  whether  the  Is.  can  be  returned  as  damages.  It 
been  agreed  between  the  parties  that  the  resnlt  of 
application  is  to  depend  upon  our  deddon  as  to 
real  nature  of  the  contract. 

Lofbs,   L.J.— I  entirely  agree  with  the  judi 
which  have  been  €  ~ 
words  express  my 

required  to  state 

capital  with  which  It  proposes  to  be  registered  - 
into  shares  of  a  certain  fixed  amount.    Now  **  ■'  "\, 
this  cannot  be  intended  to  be  an  idle  or  objeetle*  ^ 


Vol.  XXXVL    [Mv  18. 1888.]    THE  WEEKLY  REPORTER. 


69r 


GouBT  ov  Afpbal. 


Ik  bb  Tippbtt  and  Nbitboxild's  Ooxttbaot. 


GoUBT  07  ApPBAU 


ininmenty  but  the  amooot  of  the  share  is  to  be  the  leal 

^ — I  to  be  paidy  either  in  oash  or  subject  to  the  restrio- 

I  of  seetion  25,  that  is,  in  kind,  whieh  the  company 

I  to  accept  as  of  that  cash  Tslae.    In  section  25 

can  be  found  no  prorision  of  anj  sort  or  kind 

pting  the  shares  from  being  paid  up  in  f uU.  I  can  see 

»piactioal  distinction  between  issuing  shares  at  adis- 

nt  and  returning  to  the  member  a  portion  of  the 

'   1  to  which  the  Gieditors  haye  a  right  to  look  as 

i  out  of  which  they  are  to  be  paid.  Issuing  the  shares 

Udiioount,  to  my  mind,  would  be  rendering  one  of  the 

"^7  requirements  of  the  Act  an  empty  form.    The 

I  d  Trepor  y.  Whikoorih  has  been  referred  to,  and 

j^iqfeus  to  me  the  reasoning  and  the  decision  in  that 

'  SMS  is  spplieable  here.    Another  case  referred  to  was 

tte  eMs  of  the  AdoUeitone  Linoleum  Co»,  where,  no 

L.t?^  this  ^question  whether  shares  might  be  issued  at  a 

^      t  was  not  directly  raised  it  is  perfectly  true,  but 

sre  expressions  of  opinion  by  Gotten,  L.J.,  and 

iqr,  L. J.,  with  which  I  concur  entirely,  in  harmony 

hfiie  dedsion  at  which  the  court  has  now  arriyed.    I 

I  of  opinion,  therefore,  that  there  is  no  power  to  issue 

eahues  at  a  discount,  and  that  the  names  of  the  share- 

I  in  question  must  be  xemoyed  from  the  register. 

Oonw,  LbJ. — I  did  not  in  my  judgment  refer  to  the 

JtMsei  TFoterAouM  y,  Jamie$on  in  the  House  of  Lords, 

mllikoughtX  had  sufadentiy  disposed  of  it  in  the 

«mine  of  the  srgnment.    I  do  not  think  it  has  any 

«||illcatigiimlUscase. 

^ppnlaBowKl, 


I  for  the  appellant,  StaekpooU^  BaUer$f  4b  Co. 
Sotdtoa    for    the    respondent    company,    Wilkin$t 
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h  n  TiPMBiT  AiTD  Nbwbould's  COWTKIOI.  (a.) 

and  purehaser — Summons  under  Vendor  and 
uhrehaaer  Ad,  1874,  s.  9 — JurUdidion — Quedion  not 
Pj^Kiifig  purchaeer — Married  woman — Separate  u9&^ 
liidrainion  anUdpation, 

■  Ae  court  hoe  no  Jurisdictiont  upon  a  aummona  under 
TmdoT  and  PureTuuer  Act,  1874,  to  decide  the  quee* 
whether    a  restraint   on    antieipcstion  affects  the 
ey,  the  guesHon  heing  one  whieh  does  not 
the  pwrchaser, 

*e  a  fund  has^  suhfeet  to  a  trust  for  aocumula^ 
'  a  particular  period,  heen  bequeathed  to  a  married 
for  her  Hparate  use  absolutdy  with  a  restraint 
(mticipaiiony    that   restraint  will  he  construed  as 
only  to  the  antecedent  period  when,  and  only 
the  tesiiaior  has  shoion  an  intention  inconsistent 
\the  confinement  of  the  restraint  to  tJiat  period. 
re  Bown,  O'Halloran  v.  King,  33  fT.  B,  68,  27 
411,  distinguished. 
o/Eay,  J.,aj 


.  from  a  decision  of  Kay,  J. 

rd  Lloyd,  by  his  will,  dated  tbe  1st  of  March, 

,  derised  his  real  estates  and  chattels  real  to  trustees 

Cy  upon  trust  to  accumulate  the  rents  thereof,  with 

I  of  his  residuary  personalty,  until  his  youngest 

'.  ahonld  attain  twenty-one,  and  after  that  period  he 

jted  his  trustees  to  stand  possessed  of  his  residuary 

teDal  estate  and  the  accumulated  income  thereof,  upon 
for  hia  three  children,  Annie  Maud,  Alice,  and 
PWtijLimiler,  share  and  share  sJike,  as  tenants  in  common ; 
P^iided  always  that  the  share  of  each  of  the  daughters 

ifL)  BepoKted  by  W.  lymBT  Ooox^  Esq.,  Banistez-at- 
Law.    ' 


should  be  for  her  sole  and  separate  use,  and  that  she 
should  not.  have  power  to  dispoee  or  deprive  herself  of 
the  benefit  thereof  by  anticipation. 

The  testator  died  in  1877.  The  youngest  child, 
Alexander,  attained  twenty-one  in  1882.  Both  the 
daughters  married,  and  in  1883  Alexander  assigned  his 
share  in  the  leasehold  house,  which  formed  part  of  the 
testator's  estate,  to  H.  Hall,  tbe  husband  of  Alice. 

In  1885  the  two  daughters  and  Hall  entered  into  a  con- 
tract to  sell  the  house.  The  purchaser  objected  that  by 
reason  of  the  restraint  on  anticipation  contained  in  the 
will  the  married  women  could  not  sell  the  property.  A 
summons  under  the  Vendor  and  Purchaser  Act,  1874, 
was  taken  out  by  the  vendors,  asking  for  a  declaration 
that  they  had  power  to  sell. 

On  the  hearing  of  this  summons  in  chambers,  Kay,  J., 
was  of  opinion  that  the  sale  was  beneficial  to  the  married 
women,  and  he  directed  that»  notwithstanding  the 
restraint  on  anticipation,  if  it  was  in  force,  their  Interests 
should  be  bound  for  the  purpose  of  giving  ejSeot  to  the 
contract  of  sale,  and  that  the  purchase-money  should  be 
paid  to  the  trustees  of  the  will.  And  upon  the  question 
whether  the  interests  of  the  married  women  in  the  pur- 
chase-money were  bound  by  the  restraint  on  anticipation, 
Kay,  J.,  adjourned  the  summons  into  court  and  directed 
that  the  trustees  should  be  served  with  it.  This  was 
done,  and,  upon  the  subsequent  hearing  of  the  summons 
in  court,  Kay,  J.,  held  that  the  married  women  were, 
during  their  respective  covertures,  entitled  only  to  receive 
the  income  of  their  respective  shares  of  the  purchase- 
money  without  power  of  anticipation. 

The  vendors  appealed. 

A.  ZTnder AiZ{,  for  the  appellantc. 

[Tbe  CtouBT  (Lord  Golbbidob,  G.J.,  and  Gotton  and 
BowBir,  L,JJ.),  held  that  there  was  no  jurisdiction, 
upon  a  summons  under  the  Vendor  and  Purchaser 
Act,  1874,  to  decide  the  question  whether  the 
restraint  on  anticipation  afEected  the  purchase- 
money,  this  question  being  one  which  did  not  con- 
cern the  purchaser.  But  the  court  gave  leave  to 
amend  the  summons  by  making  it  an  originating  sum- 
mons to  obtain  the  opinion  of  the  court  upon  the  conn 
strnotion  of  the  will.  And  as  the  trustees  were  before 
the  court  the  argument  was  allowed  to  proceed  on  the 
undertaking  of  the  appellants  to  amend  the  summons 
accordingly.] 

The  gift  to  the  married  women  being  an  absolute  ' 
one  for  their  separate  use  after  the  termination  of  the 
trust  for  accumulation,  the  restraint  on  anticipation 
applies  only  during  the  continuance  of  the  particular 
estate :  In  re  Bown,  O'HaUoran  v.  King,  33  W.  B.  58, 
27  Gb.  D.  411.  The  case  of  In  re  Grey's  Bettlements^ 
Acason  v.  Greenwood,  35  W.  B.  287,  560,  34  Gh.  B.  85, 
712,  is  distinguishable.    There  the  g^t  was  immediate. 

A,  J.  AUen,  for  the  trustees,  was  not  called  upon. 

Lord  OoLBRiDOB,  G.J.—- I  am  of  opinion  that  the 
order  under  appeal  is  right  In  construing  a  will  the 
object  is  to  arrive  at  the  intention  of  the  testator,  and  in 
considering  what  intention  is  to  be  gathered  from  his 
language  we  must  assume  him  to  have  used  words  in 
their  legal  sense,  unless  there  is  something  in  the  con- 
text to  show  the  contrary.  In  the  present  case  what  we 
have  to  determine  is,  whether  the  testator  meant  his 
daughters  to  take  shares  of  the  capital  absolutely,  or 
whether  he  intended  their  shares  of  capital  to  be  held  by 
his  trustees  for  them  during  their  coverture  with  a. 
restraint  on  their  antioipatiDg  the  income.  Apart  from 
authority,  I  should  have  thought  it  clear  that  he  in- 
tended the  share  of  each  married  daughter  to  be  held  in 
trust  for  her  with  a  restraint  on  anticipation.  If  there 
had  been  judicial  decisions  on  words  similar  to  those  in 

Ithe  present  will,  we  must  have  given  due  weight  to 
them,  but  there  are  none.    Two  oases  were  cited,  but 
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the  ODO  whieh  was  xelied  upon  by  the  appellants  is 
quite  distinguishable  fiom  the  present  In  that  case, 
In  re  Bown^  it  was  held  that  the  testator  intended  the 
legatees  to  have  the  capital  paid  to  them;  bat  in  the 
other  ease,  In  re  Qrey*$  8etUementt,  it  was  decided  that 
the  tebtator  most  be  taken  to  have  Intended  the  legacies 
ta  remain  in  the  hands  ol  the  trastees,  with  a  restraint 
on  anticipation  by  the  legatees.  Both  these  decisions 
are,  in  my  jadgmeat,  rights  and  consistent  with  each 
other.  In  in  re  Boton  tb«re  was  a  direction  to  *'  pay  " 
to  the  legatee  after  the  death  of  the  tenant  lor  life. 
This  showed  the  testator's  intention  to  be  that  the  shares 
of  that  legatee  should  then  be  handed  oTer  to  her,  and 
the  restraint  on  anticipation  was,  therefore,  held  to  be 
confined  to  the  antecedent  period.  In  In  re  Qrey*$ 
SeUUmMa  there  were  no  words  showing  an  intention  that 
the^  legacies  should  be  paid  over,  and  the  restraint  on 
anticipation  was  held  to  be  general. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The  point 
we  have  to  decide  is,  whether  this  case  comes  within 
In  re  Bovm  or  within  In  re  0reyU  SetUemenU.  In  each 
case  the  principle  is  the  same.  The  point  to  be  ascer- 
tained is,  did  the  testator  mean  the  money  to  be  handed 
oyer  to  the  legatee,  or  to  be  held  by  the  trustees  for  her 
subject  to  a  restraint  on  anticipation  P  In  In  re  Bourn 
there  was  a  direction  to  pay  to  the  legatee  at  the  death 
of  the  tenant  for  life,  which  was  inconsistent  with  her 
being  restrained  from  anticipation  after  that  period; 
and  it  was,  therefore,  held  that  the  restraiht  was  only 
intended  to  preTent  her  from  dealing  with  her  share 
before  it  came  into  possession.  In  In!  re  Grei^B  SeHle^ 
menU  there  was  no  expression  of  intention  that  the 
shares  should  be  paid  over  to  the  legatees,  and  full 
effect  was  given  to  tl^e  restraint  on  anticipation 
according  to  its  terms. 

BowBN,  L.  J. — ^I  am  of  the  same  opinion. 

SoUcitors,  Thomoi  WhUe  A  Bone,  for  J.  Clarh^ 
Willenhall. 


Stem  Q.  B.  DiT. 


March  22. 


In  re  Dirrr  ok  the  Estate  op  the  iKSTiTnnoN  oi* 
CrriL  Engineebs.  (a.) 

Revenue— Duiy  on  property  belonging  to  corporate  body 
— Exemption — Property  appropriated  and  applied  for 
the  promotion  of  edence—Cuetotm  and  Inland  Revenue 
Act,  1885  (48  <&  49  Vict.  c.  51),  s.  11,  eub-aection  3. 

By  section  11  of  the  Cuatonu  and  Inland  Revenue  Ad, 
1885,  a  duty  ia  imposed  in  reeped  of  dU  real.and  pereonal 
property  of  any  body  eorporaie  or  unincorporate,  at  the 
rate  of  £5  per  cent  upon  the  annual  vcUue^  income^  or 
proftte  of  such  property,  subfect  to  exemption  in  favour 
of  (eub'SecUon  3)  **  property  which,  or  the  income  or 
profits  whereof,  shall  be  legaUy  appropriated  and  applied 
.  .  .  for  t?ie  promotion  of  education,  literature,  science^ 
or  the  fine  arts:* 

Held  (by  Lord  Esher,  M.H.,  and  Fry,  L.J.,  Lopes, 
ImT.,  dissenting,  reversing  the  Judgment  of  the  Queen's 
Bench  Division,  ante,  p.  523,  19  Q.  B.  D.  610),  that  the 
property  of  the  Institution  of  Civil  Engineers  was 
entitled  to  the  benefit  of  the  exemption,  as  it  was  property 
which,  in  the  main  and  as  its  chief  object,  was  appro* 
priated  and  applied  for  the  promotion  of  mechanical 
science. 

Appeal  from  the  Judgment  of  the  Queen's  Bench 
Division  {ante,  p.  528,  19  Q.  B.  D.  610)  in  favour  of  the 
Crown.  ♦ 

The  facts  are  fully  stated  in  the  report  below.  The 
question  was  whether  the  property  of  the  Institution  of 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Bairieter-at-LftW. 


Oivil  Engineers  came  within  the  axsmpttoa  ia  lab-iee- 
tion  3  of  section  11  of  the  Oastome  and  Inland  BeTeooi 
Act,  1885,  section  11  imposing  a  duty  in  lespect  of  aU 
real  and  personal  property  of  any  bo^y  oorponte  « 
uninoorporate  at  the  rate  of  £5  per  oent  upon  tki 
annual  value,  income,  or  profits  ol  such  propsr^,mlh 
Ject  to  exemption  from  such  duty  in  fatoor  of  (nib-see* 
tion  3)  "property  i^iioh,  or  the  inooma  (n  pntti 
whereof,  shall  be  legally  apptopriated  and  applied  .  .  •! 
for  the  promotion  of  educition,  literatue,  ideose,  c| 
the  fine  arts."  | 

Sir  Horace  Davey,  Q.O.,  and  MouUon,  Q,0.  (Aii- 
diffe  with  hem),  for  the  Institution  of  aril  EnglnMB. 

Sir  Edward  Clarke,  5.(7.,  and  ^.  V.  Dices,  toiik 
GommiBsionera  of  Inland  Revenue. 

The  arguments  were  the  same  as  in  the  conrt  h^ 
Reg,  V.  Royal  Medical  docidy,  21  J.  P.  789,  '" '  " 
(0.  S.)  133,  was  referred  to  as  well  as  the  * 
below. 

March  23.— Lord  Eshsb,  M.B.— The  question  iaf^ 
appeal  arises  under  section  11  of  the  Gnstoms  aa^V 
land  Bevenue  Act,   1885,  which,   b/   8ub-ieQi)ol| 
exempts  from  duty  *'  property  which,  or  the  Irwwitj  : 
profits  whereof,  shall  be  legally  appropriated  and  ^m 


stitution  of  Oivil  Engineers  is  in  receipt  of  ibI 
Which  is  legally  appropriated  and  applied  taWff 
motion  of  sdence.  ^. 

The  interpretation  of  the  statute  is  not  b  ip*^ 
It  is  well  expressed  by  the  Lord  President  i&itt^ 
The  Socidy  of  Writers  to  the  Signd  v.  O**"*** 
of  Inland  Revenue,  U  Oourt  of  Seas.  Ofti«i""^ 
34,  where  he  said  :— "  But  I  apprehend  ***J]JfJ 
ing  of  this  clause  of  exemption  is  that  ^'^''f!;^ 
income  shall  be,  if  not  esoliiaively,  yel  oii^m*^ 
main  and  as  its  chief  object,  devoted  to  the  J^^f'^* 
education,  literature,  science,  or  the  fine  arts***  9! 
I  understand  that  an  institution  or  body  of  po 
still  be  said  to  exist  for  the  promotion  of  b0 
though  it  may  have  another  and  subsidiary  ^j^ 
question  always  is.  What  is  the  main  <^J^^J\?  j 
the  interpretation  of  the  statute  is  not  in  dbpn^  j 
upon  that  we  do  not  differ  from  the  court  bflio*' 
question  we  have  to  determine  is  whether  the  iOjj* 
object  of  this  institution  and  the  application  of  i"l 
erty  are  for  the  promotion  of  ocience. 

Kow  this  institution  is  inoorponted,  and  fhft 
defines  its  nature  and  object  as  being  for  ''the 
advancement  of  mechantoal  science,  and  now  I 
larly  for  promoting  the  acquisition  of  that  'ffS 
knowledge  which  constitutee  the  profession  ajW 
engineer ''—not  for  promoting  the  profession  ol*J 
engineer— •*  being  the  art  of  directing  the  P**  "^ 
of  power  in  nature  for  the  use  and  oonvenlenos  oi« 
The  question  depends  largely  upon  the  v*7pj 
that  object  has  been  carried  out    Giving  ^^^Zli 
sidoration  I  can  to  the  case,  I  do  not  think  |^ 
institution  ia  a  n^ere  school  for  civil  engineefs.   i^ 
think  that  the  object,  or  the  mode  of  ^^•^^J^^J 
object,  can  be  said  to  be  for  the  promotion  of  tw  r 
tice  of  the  dvil  engineers'  profession.    The  esse 
like  that  of  the  Socidy  of  WriUff  to  iheSigna. 
not  necessary  for  a  oivil  engineer  to  belong  to  toa  a 
tution,  though  it  may  perhapa  give  him  a  higbcrj 
in  the  pzofeasipn  if  he  doe^.    It  is  true  th^.n^  ^ 
enter  as  a  student  there  witiiQut  deelaoqg  '^^  ^p. 
of  becoming  a  dvil  engineer ;  but,  as  I  hwsag^  ^ 
may  bea  civil  engineei  without  bein|^  •  ■[•■*■* 
object,  therefore,  does  nbt  seani  to  me  to  M  v  < 
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men  as  practioal  engineers  ;  indeed,  I  think  a  man  must 
be  a  qualified  cifil  engineer  before  he  oan  appreciate 
tbe  lecttizee.  I  think  that  the  main  objeo»  of  this  instl- 
tatioQ,  and  the  mode  in  which  thatr  object  is  carxied  oat, 
are  for  the  promotion  of  the  highest  form  of  medianl- 
oal  sdenoe. 

Fbt,  LJ.<— The  question  which  baa  to  be  determined 
in  this  case  is  whether  the  funds  of  this  instltation  are 
property  which,  or  the  Income  or  profits  whereofi  are 
legallj  appropriated  and  applied  for  the  promotion  of 
aoience.  Before  going  fnrther,  let  me  make  one  or  two 
obeemations  on  the  construction  of  the  statute.  It  ap- 
pears to  me  that,  in  order  that  the  exemption  may  apply, 
it  must  be  shown,  in  the  first  place,  that  the  property  or 
income  is  legally  appropriated  for  promoting  science ; 
furthermore,  it  must  be  shown  that  it  is  applied— that 
is,  that  it  is  actually  applied — ^to  the  promotion  of 
sdonce.  The  two  questions,  it  is  obvious,  are  distinct. 
In  the  next  place,  I  express  my  eonoarrenee  in  the  rule 
laid  down  by  tbe  Lord  President  in  the  Soottbh  case 
(whererer  that  rule  oan  be  found  to  be  applicable),  that 
the  inquiry  is  not  whether  tbe  property  is  exdlntiTely,  but 
whether,  in  the  main  and  as  its  chief  object,  it  is  devoted 
to  the  promotion  of  science.  One  other  observatton  npon 
tbe  statute.  There  is  no  qualification  of  l^e  wofd 
«'  sdence."  It  is  not  required  that  it  shall  be  science  in 
all  its  bmnohes,  nor  is  it  required  that  it  shall  be  science 
whieh  produces  no  praotical  result;  it  is  not  neoecsarily 
nselesa  leience.  The  soience  described  does  not  cease  to 
be  science  because  it  may  piove,  in  the  language  of  a 
gieat  msater  of  sdenoe,  to  be  '*  a  rich  storehouse  for  the 
reliel  of  man's  estate.''  And,  again,  there  is  nothing  in 
the  statute  which  indicates  that  the  persons  who  pro- 
mote the  science  must  be  of  a  general  character ;  there 
ia  nothing  to  preyent  the  exception  applying,  eren  where 
the  dass  of  persona  who  are  advancing  the  science  may 
be  defined  or  limited  in  some  partionlar  manner. 

Now  let  me  take  the  first  of  the  two  questfena  which 
bate  to  be  answered  in  this  case.  Is  the  fund  in  ques- 
tion legally  appropriated  to  the  promotion  of  sdenoe  as 
ils  main  object  P  That  question  must  be  answered  by  a 
consideration  of  the  charter  of  the  institution.  The 
preamble  to  that  chatter  shows  that  a  voluntary  sodety 
then  existed  for  the  general  advancement  of  mechanical 
adence,  **  and  more  particularly  for  promoting  the  ac- 
quisition of  that  spedes  of  knowledge  that  constitutes 
I  the  profession  of  a  ciril  engineer ; "  aud  then  the  Grown 
eonstitutes  the  Institution  of  Civil  Engineers  as  a  body 
corporate  for  the  purposes  aforesaid.  It  appears  to  me 
that  tbe  fair  result  of  that  charter  is  this,  that  the  sodety 
was  made  a  body  corporate  for  the  purpose  of  advancing 
mechanical  soience,  but  that  that  advancement  was 
antidpated  from  the  actlflty  and  the  intelligence  of  a 
body  of  men,  who  were  indicated  by  the  name  of  the 
association  and  by  the  description  of  the  science  which 
was  to  be  advanced— namely,  that  practised  by  dvil 
engineers.  The  question  which  arises  upon  this  charter 
may  be  stated  in  this  way  :  Is  the  object  of  the  charter 
the  promotion  of  the  interests  of  a  body  of  men  by  their 
acquisition  of  sdenoe,  or,  on  the  other  hand,  is  it  tbe 
promotion  of  science  by  the  actirity  of  the  men  of  a 
particular  profession  P  In  my  view  it  is  the  promotion 
of  medianieal  sdenoe  by  the  aetivify  of  the  body  of  df  il 
engineers.  I  thhik,  therefore,  that  the  main  objeot  to 
which  the  fund  is  appropriated  is  the  promotion  ol 

Then  arises  the  second  question,  which  is  this  :  Is  the 
fund  or  its  income  actually  applied  for  the  promotion  of 
adence?  In  order  to  answer  that  question  we  must 
consider  in  what  mode  this  Instltation  of  Oiiil  Sngineera 
acta.  On  the  one  dde  I  find  that  all  the  corporate 
nembeM  aie  members  of  the  pmlession)  that  aU 
Btndents  who  are  admitted  to  the  lectures  of  the  instita- 
ticn  must  be  the  pvpUa  of  ooipciate  membeie  \  aad  'that 
there  is  no  sale  to  the  pablia  of  the  transactions  or  pto- 


oeedlDge  of  the  sodety.  Those  three  facts  tend  towards 
the  view  that  the  body  is  a  professional  one.  But  on 
the  other  hand  it  must  be  observed  that  membership  of 
this  institution  is  not  essential  to  the  exerdse  of  the 
profession  of  a  dvH  engineer ;  that  the  institution  has 
claimed  and  exercised  no  Jurisdiction  whatever  with 
regard  to  the  profsodonal  remuneration  or  charges  of 
engineers,  with  regard  to  the  etiquette  of  the  profession 
or  the  conduct  of  its  members ;  and,  farther,  that  it 
does  not  appear  ever  to  have  taken  any  steps  to  promote 
the  interests  of  the  profesdon  as  oontrasted  with  the 
general  interests  of  the  public.  Farthermore,  their  pro- 
ceedings are  of  a  highly  sdentific  character,  and,  though 
not  sold  to  the  public  generally,  are  distributed  to  a 
condderable  extent  to  various  libraries  and  persons  who 
are  likdy  to  be  interested  in  them.  Looking  at  all  these 
facts,  my  oondudon  is  that  the  institution  has  not  de* 
parted  ftom  the  purposes  indicated  by  its  charter,  and 
that  the  money  is  in  fact  applied  for  the  promotion  of 
adence  through  the  activity  of  the  members  of  the 
Institution  ci  Oivil  Engineers.  I  thihk,  therefore,  that 
the  money  is  actually  applied  for  the  promotion  of 
sdenoe  as  well  as  legally  dedicated'  to  it.  One  other 
observation  I  will  make,  which  is  this:  It  has  been 
pressed  upon  us  that  the  membenfcip  in  this  sodety  is 
of  pecuniary  value  to  engineers,  and  I  have  no  doubt 
that  that  is  the  case;  but  the  observation  does  not 
appear  to  me  to  go  far.  It  is  obvious  that  membership 
in  many  bodies  formed  for  the  cultivation  of  science  is 
of  pecuniary  value  to  certain  dassee  of  persons.  A 
fellowship  in  the.Boyal  Sodety  is  undoubtedly  of 
pecuniary  value  to  medical  men,  to  engineers,  cheznists, 
and  others;  nevertheless,  it  is  plain  that  the  objeot  of 
that  sodety  is  the  promotion  of  sdenoe. 

In  the  result  I  agree  with  the  Master  of  the  Bolls, 
and  I  am  unable  to  concur  in  the  Judgment  of  tbe  court 
bdow. 

Lopes,  L.  J.— I  am  unable  to  agree  with  the  conclu- 
sion arrived  at  by  the  rest  of  the  court.  I  agree  with 
the  interpretation  placed  upon  the  words  of  the  exemp- 
tion in  question,  but  I  am  unable  to  concur  with  the 
application  of  that  interpretation  to  the  facts  of  this  case. 

The  funds  of  the  instltation  are  olearly  within  section 
11  of  the  Oustoms  and  Inland  Bevenue  Act,  1885,  and 
would  be  subject  to  duty  unless  the  exemption  in  sub- 
section 3  applies.  This  exemption  is  in  favour  of 
"property  which,  or  the  income  or  profits  whereof, 
shall  be  legally  appropriated  and  applied  for  any  pur- 
pose connected  with  any  religious  persuadon,  or  for 
any  charitable  purpose,  or  for  tbe  promotion  of  educa- 
tion,  literature,  scienoci  or  the  fine  arts."  The  question 
which  arises  in  this  case  is  whether  the  income  or 
profits  of  this  institution  are  legally  appropriated  and 
applied  to  sdenoe  within  the  meaning  of  tbe  exemption 
"-ie.,  legally  appropriated  by  the  charter,  and,  in  fact, 
applied. 

In  the  case  of  Reg,  v.  InitUution  of  Civil  JSngineen, 
28  W.  B.  253,  5  Q.  B.  B.  48,  the  question  arose 
whether  the  same  institution  was  exempted  from  pay- 
ment of  poor  rates  under  section  1  of  6  &  7  Ylot.  c.  36 
(which  exempts  from  rateability  societies  instituted 
**  excluslvdy  "  for  the  purpose  of.  soience,  literature,  or 
the  fine  arts),  and  it  was  held  that  the  exemption  did 
not  apply,  because  it  was  property  appropriated  and 
applied,  not  for  the  promotion  of  general  education  or 
science,  but  for  tbe  promotion  of  a  particular  branch  of 
knowledge  in  order  to  enable  the  members  of  the  insti- 
tution to  practise  with  more  sucoess  the  profession  of  a 
civil  engineer.  It  is  true  the  statute  in  that  case  con- 
tained the  word  "  exdurivelf,''  which  does  not  occur  in 
section  11  of  the  Act  of  1885,  but  I  do  not  think  that 
makes  any  substantial  distinction  between  the  principle 
whioh  applied  there  and  the  piindple  which  ought  to 
be  ai^ed  here. 

ISie  Sootdi  oaie  dedded  in  1886  wai  a  dedsion  on 
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the  exemption  now  in  question.  The  eminent  judges 
who  decided  that  ease  aeem  to  have  piooeeded  on  the 
same  principle  as  the  learned  Judges  proceeded  in  the 
case  of  JReg»  t.  Imiitutian  of  Civil  Engineers  just  cited. 
The  Lord  President  eays: — *'I  apprehend  that  the 
meaning  of  this  clause  of  exemption  is  that  the  property 
or  income  shall  be,  if  not  exclusively,  yet  certainly  in 
the  main  and  as  its  chief  object,  devoted  to  the  promo- 
tion of  education,  literature,  science,  or  the  fine  arts." 
Lord  8band  says: — *'The  object  of  this  society  is  the 
maintenance  of  a  permanent  body  of  professional  men, 
with  recognized  privileges,  and  the  object  which  anyone 
joining  the  society  has  in  view  is  not  education,  or  the 
promotion  of  education,  literature,  or  science,  but  that 
he  shall  become  a  member  of  the  society  in  order  to  the 
practise  of  his  profession  as  a  writer  to  the  signet." 
Becognizing  the  distinction  batween  that  case  and  the 
present — ^viz.,  that  it  is  essential  that  anyone  intending 
to  become  a  writer  to  the  signet  should  join  the  Society 
of  Writers  to  the  Signet,  and  that  it  is  not  essential  or 
necessary  that  anyone  intending  to  be  a  civil  engineer 
should  join  the  Institution  of  Civil  Engineers — I  am 
still  of  opinion  the  principle  of  the  Scotch  case  applies 
and  governs  the  case  now  before  the  court.  In  my 
opinion  the  test  of  exemption  or  non-exemption  may  be 
thus  stated  :  If  the  primary  and  direct  object  for  which 
the  institation  exists  is  the  promotion  of  science  it  is 
within  the  exemption,  and  the  fact  that  it  indirectly 
and  subordinately  promotes  the  advancement  of  a  par- 
ticular dass  will  not  deprive  it  of  the  protection  of  the 
exemption.  If,  on  the  other  hand,  ^he  primary  and 
direct  object  of  the  institution  is  the  advancement  of  its 
members  in  a  particular  profession  so  as  to  enable  them 
with  more  success  to  practise  their  profession  in  a  par- 
ticular branch  of  science  (such  advancement  of  its  mem- 
bers being  the  prinmry  and  direct,  and  the  promotion  of 
science  the  secondary  and  subordinate  object},  it  is  not 
within  the  exemption. 

I  have  now  to  determine  under  which  of  these  two 
descriptions  the  Institution  of  Oivil  Engineers  should  be 
classed.  I  think  under  the  latter  for  reasons,  some  of 
which  I  will  state.  The  institution  in  the  charter  and 
*  bye-laws  is  called  ''The  Institution  of  Oivil  Engineers," 
and  the  declared  object  of  the  society  is  **  for  the  general 
advancement  of  mechanical  science,  and  more  particularly 
for  promoting  the  acquisition  of  that  species  of  knowledge 
which  constitutes  the  profession  of  a  ci^  engineer."  Under 
the  head  of  ''  Ck^nstitution  "  the  bye-laws  state  that  the 
Institution  of  Oivil  Engineers  shall  consist  of  three 
classes — members,  associates,  and  honorary  members, 
with  a  class  of  students  attached.  Students  are  defined 
as  persons  not  under  eighteen  years  of  age,  who  are  or 
have  been  pupils  of  members  or  associates  of  the  instita- 
tion, and  who  have  the  object  or  intention  of  becoming 
civil  engineers.  It  is  of  members  or  intending  members 
•f  the  profession  of  a  civil  engineer  thut  the  sodety  is 
composed ;  the  slight  admixture  of-  persons  other  than 
members  of  this  profession  fails  to  destroy  the  distinotive 
character  of  its  constitution.  Everything  in  the  bye-laws, 
the  regulations,  and  the  reports,  and  in  the  application 
of  the  funds  of  the  society  points  in  the  same  direction. 
The  predominating  idea  is  the  education  and  advance- 
ment of  dvU  engineering  as  a  profession.  I  am  of 
opinion,  therefore,  that  the  primary  and  direct 
object  of  the  institution  is  the  advancement  of  its 
members  in  the  profession  of  a  civil  engineer,  so  as  to 
enable  them  with  more  success  to  practise  that  profession, 
and  not  the  promotion  of  science  within  the  meaning  of 
section  11,  sub-section  3,  of  the  Act. 

In  my  opinion  the  decision  of  the  court  below  was 
right  and  should  be  affirmed. 

Appeal  cJioufed. 

SoUoitors  for  the  Institution  of  Civil  Engineers,  Bad' 
eUffe^  Oator,  dtMariineau. 

Solicitor  for  the  Crown,  Bolieiiar  of  Ii^and  Hevenm* 


From  Q.  B.  Div.  Jan.  \l 

Exa.  «•  Edtg  and  JusncBs  ov  Makceesieb.  (i. 

Intoxicating  liquor  lieenceS'^Bier  licencu  taM^ 
1869 — Applieaiion  hy  holder  for  wine  Zicmce— /m 
didian  to  refuee-^BHum  hy  futtices  to  maadssnu- 
Wine  and  Beerhauee  Act,  1869  (32  A  83  Fid.  e.  ST 
M.  7,  19. 

The  holder  of  a  heer  licence  esoitting  on  May  1, 18SI 
is  not  thereby  entitled  to  apply  for  a  wine  lieem  w  i 
renewal  of  hie  heeir  licence  under  eection  19  of  (he  Wi 
and  Beerhouse  Act,  1869,  and  the  jvMoes  ore  eaiM 
refuse  at  tJieir  diseretion  any  application  for  a  Vm 
other  than  for  the  licence  originaUy  existing  atthatdt^ 

A  return  to  a  mandamus  can  he  pleaded  (o  when 
reply  traverses  the  fact  that  the  Justices  have  **  heard  t 
determined,** 

Appeal  from  Charles,  J. 

This  was  an  appeal  from  the  judgment  of  Obsdeii 
in  favour  of  the  Crown,  at  the  trial  of  a  rstont^ 
mandamus,  whereby  the  defendants,  justioei  for 
dty  of  Manchester,  were  ordered  to  hear  and  dsten 
pursuant  to  the  statutes  in  that  behalf,  the  msttor  oil 
application  for  a  certificate  authoriatng  Biohsid  UmM 
**  to  hold  an  exdse  licence  to  sell  by  retell,  win^  M 
consumed  on  or  off  the  premises,  or  that  they  show  flM| 
to  the  contrary  thereof."    The  return  and  aoifsr^ 
defendants  was  that  they  had  **  heard  and  ^^^^"^ 
the  api^ication,  to  which  there  was  a  reply  tiswnhytl 
return,  and  alleging  that  the  premises  were  liflow* 
the  sale  of  beer  on  May  1,  1869,  to  which  Htm 
rejoinder  that  the  reply  was  bad  in  law,  oafkiaklffl 
was  joined. 

Morley  was  the  assignee  of  a  lioenoe  to  "^ 
existing  on  May  1,  1869.  He ' 
licence  to  the  justices  of  Manchester 
sessions  in  1887|  who  refused  to  enter.,-. —  j-.,.^ 
tion.  Morley  then  applied  for  a  maindamus  tift*1*'f* 
to  hear  and  determine  bis  application,  on  tt»  9^ 
that  he  was  entiUed  to  it  by  way  of  renswd,*  MJ 
the  holder  of  a  beer  lioenoe  existing  on  tfay^^^ 
The  justices  treated  the  application  as  one  foi  •■* 
licence,  and  refused  it  on  general  grounds. 

Henn  OoUins,  Q.O.,  and  IL  Wright,  for  fte  iff 
lants.— The  justices  here  were  ordered  to  •*»•■ 
adjourned  sessions  to  hear  and  determine  in 
of  the  statute,"  the  application  of  the  prossoator. 
return  is  that  they  have  done  so.  That  is  s  F^ 
**  obedience,"  and  cannot  be  repUed  to  where ttsntt 
question  raised  of  the  non-exerdse  of  their  JsiWi^' 
In  re  Mainwaring,  6  W.  B.  694, 27  L.  J.  M.  a S78; 
V.  Justices  of  Middlesex,  25  W.  B.  610,  2  Q.  B.  P. 
^  The  application  for  a  wine  lioenoe  was  not  tot  •  m> 
subject  only  to  the  four  conditions  under  section  > 
the  Wine  and  Beerhouse  Act,  1869,  nor  is  it  bmm 
transferee  under  section  7  of  the  Wine  and  Bew 
Act,  1870.  It  is  an  appUcatlon  for  a  new  lio>Boe  fltf 
sale  of  wine  by  the  assignee  of  a  beer  licence  asi 
on  May  1, 1869,  and  it  may  be  granted  or  nfoiedtf « 
absolute  discretion  of  the  justioea. 


9f  a  lioenos  to  mm 
[e  had  appHed  «n*J 
ncheeter  at  **5u5 
itoentertdnii>f|lfl 


Bosan^,  Q,0,,  and  Patterson,  for  the 
The  return  of  the  justices  to  the  ^^ 

pleaded  to  where  they  have  assumed  jorisdiotioB  fl 
did  not  properly  belong  to  them,  as  here,  where,  mt 
ing  the  appUcation  to  be  one  for  a  renewal  of  a  iM 
the  justices  can  only  refuse  it  on  one  of  the  ftw  ^ 
spedfied  in  section  8.  But  they  have  admittedlf  wj 
the  application  on  general  grounds.  AltematifW/ 
may  be  said  to  have  dedined  to  **  hear  and 
the  matter  as  an  application  for  a  reoewd :  Beg*  v. 

(a.)  Beported  bgr  Spbcoie  L.  HolxiAHd»  Bii'i  ^''^ 
at-LftV. 
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Rbo.  v»  Kino  and  Justzobs  of  Manchbstbb. 


OouBT  ojr  Afthal* 


iiee$  of  Pire  HUl,  33  W.  fi.  205,  14  Q.  B.  D.  13.  By 
Motion  19  of  the  Aot  of  1869  any  eziBtiag  holder  of  a 
beer,  dder,  or  wine  licence  might  apply  for  a  renewal  o( 
any  one  or  more  of  those  licences,  provided  he  held  an 
existing  licence  on  Hay  1,  1869.  Section  10  of  2i  k 
25  Yict.  c.  91,  explaining  23  Vict.  o.  27,  especially 
apeciflee  holders  of  beer  or  cider  licences  as  entitled 
to  wine  licences.  All  their  then  existing  rights  are  pre- 
aerred  by  section  14  of  ttfe  Aot  o(  1869. 

Lord  EsHBB,  M.B« — In  this  case  a  mandamus  had 
been  issued  ordering  the  justices  "to  hear  and  deter- 
mine" certain  matters  in  regard  to  the  licence  in 
dispute.  The  Jostlces  have  pleaded  in  effect  that  they 
have  obeyed  tills  order,  and  have  <*  heard  and  deter- 
mined "  the  matter  in  question.  To  that  the  prosecutor 
replies,  traYcrsing  as  a  matter  of  fact  this  retarn  of  the 
Justices,  and  alleging  that  they  have  not  so  **  heard  and 
determined."  To  that  the  replication  of  the  justices  is 
in  form  what  looks  like  a  demurrer.  If  so,  that  is  an 
admission  by  them  of  the  reply,  but  an  allegation  that 
no  such  reply  can  be  legally  made  to  their  return. 
Where  justices,  then,  make  a  general  return  of  "  obedi- 
ence "  to  a  writ  of  mandamuB^  can  any  answer  be  made 
to  that  return,  or  is  the  court  bound  to  accept  it? 
That  question  was  discussed  in  Beg.  ▼•  JuBiicea  of  Pire 
HiUf  and  it  was  there  determined  that  some  answer 
can  be  msde,  and  in  certain  oases  ought  to,  and  legally 
must,  be  allowed^namely,  where  there  is  a  direiot 
traTerse  of  the  truth  of  the  statement  that  the  justices 
have  heard  and  determined  the  matter.  On  the  true 
oonstraction  of  the  statutory  rules  and  orders  there  is 
an  opening  left  for  some  answer.  Unless  it  were  so,  the 
justices  might,  from  motives  of  policy  or  of  right, 
however  much  they  rightly  think  or  justly  decide,  oust 
the  jurisdiction  of  the  superior  courts  wherever  they  de-* 
cided  matters  within  their  jurisdiction,  and  thus  prevent 
patties  questioning  the  legality  of  their  decision,  except 
by  putting  them  to  the  expense  of  raising  the  question 
by  some  other  form  of  procedure.  Some  answer  dearly 
can  be  made  to  the  return.  The  question  is,  to  what 
extent  can  that  answer  goP  It  is  clear  that  if  the 
replication  to  the  return  admits  that  the  justices  have 
heard  and  determined,  but  states  only  that  their 
determination  was  wrong  in  law  and  fact,  that  is  no 
answer.  But  if  the  replication  is  a  traverse  of  the  fact 
that  the  justices  had  heard  and  determined,  that  alone 
might  be  a  bad  return.  Oan  the  replication,  however, 
go  further  P  If  it  showed  that  the  justices  had  declined  to 
exercise  jurisdiction  in  a  matter  which  properly  belonged 
to  them,  but  had  exerdsed  it  in  a  matter  which  did 
not,  then  the  justices  either  have  not  ''heard  and 
determined  "  the  matter  at  all,  or,  i(  we  are  to  adopt 
the  true  construction  on  the  replication  in  this  case,  the 
Jastioes  have  declined  to  entertain  one  question  which 
it  is  alleged  ought  to  be  within  their  jurisdiction,  but 
did  decide  on  another  matter  in  regard  to  which  they 
bad  no  jurisdiction  at  all.  In  either  case  the  replication 
oan  raise  the  question  whether  the  justices  have  fal- 
filled  the  order  under  the  mandamu$  wherever,  upon 
.  the  true  construction  of  the  statute,  the  justices  had 
Jurisdiction  to  entertain  the  matter,  but  dedined  to 
entertain  iL  Any  such  replication,  I  should  say,  would 
be  good.  The  question,  therefore,  oan  be  raised  and 
determined  now  by  us  whether  the  justices  have' truly 
exerdsed  their  jurisdiction  in  this  matter  in  that  they 
have  declined  to  enter  upon  the  question  urged  by 
the  prosecutor,  and  in  that  the  true  construction  of  the 
replication  to  their  return  is  that  they  did  not  in  fact 
enter  upon  the  question  which  they  were  ordered  to 
hear  and  determine  at  all,  but  dedded  only  another 
matter.  The  justices  wholly  refused  to  consider  the 
application  of  the  prosecutor  as  coming  within  the 
conditions  for  the  Tciiewal  of  licences,  and  declined  the 
appUoation  oa  o(keK  gKOtt&<U«    It  would  have  bean  ao 


answer  to  their  return  had  it  been  alleged  merdy  that 
they  had  wrongly  decided  the  application  on  one  of  the 
four  grounds  on  which  they  are  entitied  to  refuse  such 
applications.  The  next  question  for  us  is,  therefore, 
had  the  justices  any  jurisdiction  upon  this  application 
for  a  licence  to  enter  upon  other  questions  than  those 
four,  which  lindt  their  jurisdiction  in  regard  to  refusing 
the  renewal  of  licences  P  Had  they  jurisdiction  to  ded 
with  any  matters  other  than  those  four  named  in  the 
statute  32  ft  33  Vict.  c.  27,  s.  8  ?  That  depends  upon 
what  is  the  true  construction  of  section  19  of  that 
statute.  For  that  purpose  section  10  of  23  Viet.  o.  27 
has  been  alluded  to,  but  I  am  of  opinion  that  that 
section  does  not  assist  or  derogate  from  the  argument  on 
either  side.  It  ai&rms  nothing,  except  that  there  had 
been  a  doubt  rdsed  as  to  the  construction  of  a  former 
statute  of  1840  (8  ft  4  Vict.  c.  61),  and  is  merely 
declaratory  of  what  was  dways  intended  to  be  the  true 
construction  of  that  statute.  It  is  not  a  new  enact- 
ment at  all.  Kow  two  arguments  are  presented  to  us. 
It  is  sdd  first  that  if  a  person  had  on  the  1st  of  May, 
1869,  in  respect  of  the  premises  which  he  then  occupied, 
a  licence  to  sell  dder,  or  beer,  or  wine,  he  was  entitled 
to  have  under  that  Act,  not  only  a  renewd  of  the 
licence  for  the  sde  of  one  or  other  of  those  artides 
which  he  then  held,  but  dso  to  have  one  or  both  of  the 
other  two  licences,  proTided  that  he  was  not  disqualified 
for  holding  these  by  not  complying  with '  the  four  con- 
ditions Idd  down  in  section  8.  It  is  sdd,  on  the  other 
hand,  that  if  such  a  person  had  at  that  date  only  one 
of  those  three  licences,  he  was  only  entitied  to  the 
renewd  of  that  one  identicd  lioenee  subjeot  to  the 
four  above«>mentioned  conditions ;  that,  in  fact,  he  wm 
not  entitled  to  the  other  licences  as  a  matter  of  right, 
but  was  in  the  podtion  of  a  person  subject  to  all  the 
discretion  of  the  justices  when  hearing  an  application 
for  a  licence  for  the  first  time. 

It  is  suggested  that  the  ordinary  grammatical  con- 
s^uction  must  apply  to  section  19,  unless  there  is 
something  contradictory  in  that  construction  to  the 
genesd  purport  of  the  section,  but  is  the  grammatiod 
oonstruction  in  any  way  repugnant  to  the  view  urged 
upon  us  by  the  appellant  P  To  avoid  any  confusion  it 
would  have  been  best  to  use  no  conjunction  or  dis- 
junction at  all,  but  to  make  each  sentence  run  separ- 
ately; but  it  is  customary  to  use  conjunctions  and 
disjunctions  in  English.  To  get  at  the  true  construction 
of  this  section,  however,  you  have  only  to  construe  the 
sentence  separatdy  in  regard  to  each  of  the  severd 
licences  alluded  to.  Thus,  where,  on  the  1st  of  May, 
1869,  a  licence  under  any  of  the  redted  Acts  is  in  force 
with  respect  to  any  house  or  shop  for  the  sde  by  retail 
therein  of  beer  ...  it  shdl  not  be  lawful  for  the 
justices  to  rduse  an  application  for  a  certificate  for  the 
sde  of  beer  ...  in  respect  of  sueh  house  or  shop,  except 
upon  one  or  more  of  tlie  grounds  upon  which  an  appli- 
cation for  a  certificate  under  this  Aot  in  respect  of  a 
licence  for  the  sale  of  beer  .  .  .  may  be  refused. 
By  repeating  suoh  sentence  separately  in  regard  to 
licences  for  dder  and  for  wine,  the  grammatiod  oon- 
struction is  made  quite  pldn,  and  the  meaning  comes  to 
be  that  if  a  man  holds,  on  the  date  specified,  one  or 
more  of  these  licences,  and  applies  for  its  or  thdr  re- 
newd, such  renewd  only  applies  to  the  licence  or 
licences  which  he  then  holds,  and  as  to  these  can  only 
be  refused  upon  one  of  the  four  conditions  specified,  but 
on  an  application  by  such  a  holder  of  one  of  these 
licences  for  another  of  the  licences  specified,  that  is  an 
application  for  a  new  licence  dtogether,  and  can  be 
rdused  at  the  discretion  of  the  justices.  The  fact  of 
the  applicant's  holding  a  beer  licence  does  not  in  any 
affect  any  application  he  may  make  for  a  wine  or  a  dder 
licence,  and  the  notice  requhred  under  section  7  of  thia 
Act  is  equally  necessary  as  in  the  case  of  any  other 
appliMtioa  lox  a  aew  liosaoe.    That  ii  my  opiaioa  of 
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section  7.  II  it  is  wrong  as  regards  tliat  section,  can 
that  section  be  said  to  be  so  dear  as  to  ofwrule  onr  con- 
struction of  section  19  P  That  would  be  to  explain  one 
pu2iVe  by  presenting  another  puzzle.  E? en  if  out  con- 
struction ol  section  7  be  wrong,  I  think  that  makes  no 
difference  to  our  construction  of  section  19,  which  is 
clear,  and  I  am  of  opinion  that  our  conetmction  is  right 
as  regards  section  7  as  well  as  regards  section  19.  I  am 
of  opinion,  theiefore,  that  the  justices  had  full  discre- 
tion to  giant  or  refuse  the  application  for  the  wine 
licence  in  this  case,  and,  if  so,  they  have  actod  within 
their  jurisdiction.  This  appeal  must  be  allowed;  the 
judgment  of  the  court  below  must  be  set  aside ;  and  the 
return  of  the  justices  to  the  writ  of  mandamus  muet  be 
held  to  be  good. 

Tbt,  L.J.— Two  grounds  ha?e  been  placed  before 
us  for  this  appeaL  One  is,  that  if  the  justices 
hate  returned  an  answer  to  the  mandamm  of 
*'  obedienee,"  that  is  a  plea  within  order  53,  and  is  a 
sufficient  answer  to  any  question  as  to  the  doubt  of  such 
a  return.  HowcTer  that  may  be,  it  eeems  to  me  that 
here  the  appellants  have  not  so  pleaded.  The  return  by 
the  justices  says  that  they  have  '*  heard  and  deter- 
mined." This  the  prosecutor  denies  by  stating  certain 
spedfio  facts.  To  this  the  justices  re jofai  that  the  reply 
of  the  psoaeeutor  to  their  return  is  *'  bad  in  law  and  in 
substance,"  and  then  they  go  on  to  show  this  by  stating 
that  **  the  matter  alleged  did  not  entitle  the  prosecutor 
to  apply  for  a  renewal  of  his  licence,  nor  limit  the  jus- 
tices to  the  four  conditions  upon  which  alone  they  may 
refuse  to  renew  licences.*'  That  amounts  to  a  plea  that 
the  justices  have  admittedly  acted  out  of  their,  jurisdic- 
tion if  they  were,  under  section  8  of  the  Beerhouse 
Act^  1869,  limited  to  refuse  the  licence  only  on  one 
of  the  four  conditions  applicable  therein  for  the 
renewal  of  certain  licences,  but  that  if  they  were 
not  80  limited  then  they  had  acted  within  their  juris- 
diction. Had  they  jurisdiction,  then,  to  refuse  the 
licence  on  genearal  grounds  P  That  depends  upon  the 
coMtruction  to  be  given  to  section  19  of  the  Act  of 
1869.  That  construction  has  been  already  rightly  given 
by  the  Ifaster  of  the  Bolls.  To  construe  such  a  section 
correctly  one  must  consider  two  things ;  the  oircnm- 
stanees  existing  at  the  time  the  statute  was  passed,  and 
the  object  of  ^e  statute.  What  were  the  droumstanoea 
applicable  when  this  statute  was  passed  i  There  were, 
then,  two  kinds  of  licences.  There  were  those  granted 
at  the  discretion  of  the  justices  for  the  keeping  of 
refreshment  houses,  and  those  granted  by  the  excise  for 
the  sale'  of  beer  or  cider  to  any  keeper  of  a  beershop, 
and  of  wine  to  any  keeper  of  a  refreshment  house. 

The  preamble  of  the  statute  redtes  and  declares  the 
system  of  granting  lioenoea  at  the  time,  and  then  pro- 
ceeds to  place  beer  and  dder  licences  on  the  same  foot- 
ing as  the  wine  lioences  to  be  granted  at  the  discretion 
of  the  justices.  It  further  deals  with  what  was  to  be 
considered  the  **  moral "  rights  of  persons  ahceady  hold- 
ing beer  or  cider  or  wine  lioenoss,  and  fixes  a  date  on 
which  those  rights  are  to  be  detennined  to  accrue. 
Oontinuance  ol  life  is  assured  to  three  dasMs  of  those 
holders  of  existing  licences  subject  to  the  four  condi* 
tions,  for  non-complianoe  with  which  thdr  renewal  may 
be  refused.  But  it  is  not  intended,  as  it  appears  to  me, 
that  a  holder  of  one  or  of  one  or  more  of  these 
three  dassee  of  licencee  should  be  qualified  to  have  the 
other  licence  or  licences  which  he  did  not  hold  at  that 
date.  With  regard  to  any  such  licence,  the  person 
applying  is  put  on  the  same  footing  as  any  other  of  her 
Majesty's  subjects,  to  be  determined  in  the  like  maatier. 
The  scope  of  the  statute  is  to  efBsot  a  ooatinuiiy  for 
then  existing  licences  and  no  more.  As  to  the  con- 
stmotion  of  the  partieulas  language  of  the  seotiens 
referred  to,  Lagsee  with  the  Master  of  the  BoUs.  The 
sentence  q^  seeticn  19L  oonten^tee  three  daseee  ofi 


eases  and  three  distinct  classes  of  lioenoea.    Three  emh 
are  contemplated  as  following  on  this  hypothesU,  ni 
the  section  must  be  construed  on  the  well-known  ptii> 
pi  pie  of  Singula  aingulia  reddendo.    That  is  the  efinli 
of  the  grammatical  construction,  and  I  am  unable  1^ 
agree  with  the  construction  put  upon  it  bj  Chariei,  J,] 
As  to  section  10  of  24  &  25  Viot.  o.  91,  and  the|hlj 
urged  before  us  on  that  section,  that  the  hdderof  a 
licence  was  granted  by  it  some  npeciiel  right  to  dain 
wine  and  spirit  licence  as  well,  that  was  merely 
because  some  doubt  had  arisen  as  to  whether  the 
of  a  beer  licence  could,  under  any  droumstanoei, 
a  wine  licence.    That  doubt  was  removed  by  this 
ment,  which  is  merely  declaratory,  and  prefenii  tl|! 
predusion  of  a  beer-licence  holder  from  holding  a  iW' 
licence.    It  does  not  qualify  him  for  holding  it. 

LoPBs,  L.J.— I  am  of  the  same  opinion.    The  letei 
of  the  justices  here  to  the  mandamus  amoonta  to  i  jfm^ 
of  *' obedience."    I  think  that  such  a  letnra  m\]i 
questioned  where  the  reply  is  that  the  jostloei  didifl 
**  hear  and  determine  "  the  matter  ordered  to  be  M 
and  determined.    Or,  again^  in  oases  where  tlte  jo^i^ 
have  declined  to  "  hear  and  determine  *'  a  matter  o&4i 
ground  that  it  would  be  exceeding  their  jariidictiaD^ 
reply  would  be  good  that  they  •*  had  not  heatd  idlj 
termined."    But  if  the  reply  was  merely  to  thi  m 
that  they  had  determined  the  matter  WK^h^ 
would  be  a  bad  plea,  and  the  justioes'  return  wt^oldlil 
sufadent  answer  to  it.    Here  the  reply  ai??  tbil  « 
justioes  did  decline  to  hear  and  determine  tito^ 
submitted  to  them.    That  is  suffldent  to  eiu^^ 
review  the  question  whether  they  have,  ia  bet  fi» 
according  to  law,  obeyed  the  mandanm,  ^^J^ 
construction  of  section  19, 1  should  fed  no  diwr' 
to  its  grammatical  construction  had  not  (^  '^-* 
come  to  a  different  conclusion.    I  still  thlnk^^^ 
for  an  Act  of  Parliament.    Having  regaid  (e  ^^ 
of  things  when  this  Act  was  passed,  I  li  (^  <^r 
that  it  was  intended  to  provide  for  tha»a?»« 
licences  only.    Such  existing  licence  waa  to  V'^ 
able  subject  to  the  four  conditions  on  whieb  mi^ 
renew  is  dlowed.    The  holder  of  such  lieen^ti^ 
taken  to  have  a  vested  interest  in  that  particdir  ^ 
and  in  that  only;  and,  in  regard  to  any  I^^^^ 
he  did  not  then  hdd,  he  had  no  vetted  i(i^*'*T 
must  be  treated  as  any  other  applicant  for  a  n^*  l^'^ 
was  to  be  treated  under  the  statute. 

Afpeai  aXhwed. 

Solidtors  for  the  appellants.  Peacock  ^  Ooddm^ 

Solidtors  for  the  respondent,  Ba^ifard  A  Ffca^ 
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The  plaJnUffi,  having  made  defauU  in  mag^ 

(a,>  Eeported  by  H.  F.  Akidboi,  Bsqit  BttiW*^^^ 
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eovery  and  onAuming  inierrogaioriM,  (old  the  de/endanU 
they  intended  to  abandon  the  acHon,  and  would  pay  their 
€omU*  Not  having  done  thia^  the  d^endante  ieeued  a 
tumnwM  to  diamiee  the  action  /or  want  of  prosecution. 
The  flaintiJIfe  thereupon  paid  the  defendante^  coste,  and 
at  ike  hearing  of  the  ewmmone  they  appeared,  and 
eongented  to  an  order  diemiseing  the  action  aa  againet  the 
defendants.  The  plainUffs  having  brought  a  fresh 
acHon  against  the  same  defendants  for  the  same  mattery 
the  defendants  raised  the  question  of  law  whether  the 
jplainUffe  were  nei  estopped  hy  reason  of  the  order  on 
the  summons, 

HM,  that  the  order,  not  having  proceeded  upon  a 
compromise  of  <Ae  cause  of  action,  was  no  bar  to  the 
fresh  action. 

Motion. 

On  the  ISth  of  May,  1885,  the  present  plaintiffs 
bioaitht  an  action  agaioat  the .  present  defendants  and 
the  Great  Eastern  Bailfray  Co.,  claiming  that  a  transfer 
of  cert4iin  preference  stock  in  that  undertaking,  pur- 
porting to  have  been  executed  bj  the  plaintiiEs  Magnus 
and  Halfbrd,  and  by  B.  G.  Cbldsmid,  in  favour  of  the 
defendants  Bobertson  and  Ness  was  Toid,  and  that  the 
railway  company  should  be  oompelled  to  register  the 
stock  in  the  plaiutifls'  names ;  or,  in  the  altematiTe, 
that  the  defendant  bank  might  he  declared  answerable 
lor  the  Talue  of  the  stock. 

The  statement  of  claim  was  delivered  on  the  1st  of 
June,  and  the  statement  of  defence  on  the  21st  of  July, 
1885.  On  the  following  day  the  defendants  obtained  an 
Older  on  the  plaintiiEs  to  file  an  af&davit  of  documents, 
and  leave  to  deliver  interrogatories  to  the  plaintiiEs. 
Xhe  plain4>Hfti  neither  made  dssoovery  nor  answered  the 
defendants'  interrogatories  within  the  time  allowed,  nor 
had  they  delivered  a  reply.  Thereupon  the  derk  to  the 
defendants'  solicitors  called  on  the  plaintiiEB'  solicitors 
and  asked  them  whether,  as  they  had  abandoned  similar 
actions  against  other  banki^  they  intended  to  abandon 
their  action  against  the  defendant  bank.  The  plaintifCs' 
solicitors  replied  that  this  was  their  intention,  and  they 
oiEered  to  pay  the  defendants'  costs.  The  bill  was  sent 
in  to  them  on  the  27th  of  August,  and  on  the  26th  of 
October  they  wrote  to  the  defendants'  solicitors,  again 
pronusing  to  pay  their  costs  shortly.  In  the  interval 
the  time  fox  the  plaintifls  to  give  nq^oe  of  trial  had 
elapsed. 

On  the  26th  of  November  the  defendants'  solicitors 
issued  a  summons,  returnable  on  the  7th  of  December, 
for  dismissal  of  the  action  for  ifant  of  prosecution,  and 
wrot^  tp  the  plaintifb'  solicitors  that,  unless  the  costs 
were  paid  on  or  before  the  4th  of  December,  they  would 
file  evidence  in  support  of  the  summons. 

On  the  4th  of  December  the  plaintifls'  solicitors  paid 
the  defendants'  costs,  and  on  the  7th  of  December  they 
attended  with  the  defendants'  solicitors  before  the  chief 
clerk  upon  the  suopimoni  of  tl|e  26th  of  November,  and 
an  order  was  made  in  the  following  form :— *'  Upon  the 
application  of  the  defendants,  and  upon  hearing  the 
solicitors  for  the  applicants  and  for  the  plaintifEs,  and 
upon  readhig  the  certificate  of  the  fond  in  court"— 
which  consisted  of  the  sums  paid  into  court  by  each 
party  to^a  '^seeurity  for  costs  account"  to  answer  the 
costs  of  interrogatories — *'  it  is  by  consent  ordered  that 
this  action  do  stand  dismissod  out  of  this  court  as 
against  the  applicants,  the  defendants."  The  fund  in 
court  was  accordingly  ordered  to  be  paid  out  to  the 
defendants. 

On  the  14th  of  February,  1888,  the  writ  in  the 
present  aption  was  issued  by  the  same  plaintiiEs  against 
the  same  defendants,  except  the  Great  Eastern  Bailway 
Go.,  in  respect  to  the  same  sum  of  stock ;  and  on  the 
24th  of  March  the  statement  of  claim  was  delivered. 

Both  thit  and  the  fazmex  action  wete  ocoasloned  by. 
fiaads  committed  bj  Baztie  Goldsmid»  who  was  oo- 


truitee  with  the  plaintifb  of  the  stock  in  question,  and 
through  whose  acts  the  fund  had  been  lost  to  the  trust 
under  circumstances  which  will  be  found  stated  in  the 
report  of  the  case  of  Magnus  v.  Queensland  National 
Bank,  35  W.  R.  752,  86  Oh.  D.  25,  on  appeal,  ante,  p. 
577,  37  Oh.  D.  466,  which  was  commenced  on  the  same 
day  as  the  plaintiffs'  former  action  against  the  present 
defendants. 

The  defendants  now  applied  by  motion  that  the  ques- 
tion of  law  might  be  tried,  before  any  evidenoe  was  given 
or  issue  of  fact  tried,  '*  whether  the  plsintifCs  are 
not  estopped  from  bringing  the  present  action  by  reason 
of  the  order  made  on  the  7«h  of  December,  1885  (in  an 
actten  wheiein  the  same  parties  were  plaintiffs  and  the 
same  parties  defendants,  and  the  relief  sought  was  the 
same  as  in  the  present  action),  dismissing  the  said  action 
by  consent  after  hearing  the  solicitors  for  the  plaintifls 
and  defendants,"  and  that  in  the  meantime  all  other 
proceedings  in  this  action  might  be  stayed. 

Marten^  Q.O.t  and  Farwdl,  for  the  motion.— The 
order  hj  consent  dismissing  the  former  action  is  a  bar  to 
this  action.  Under  the  old  practice  dismissal  was  na 
bar  to  another  suit  unlesf  the  order  was  made  at  the 
hearing,  but  under  the  present  rules  dismissal  on  the 
plaintiffs*  application  is  equivalent  to  a  dismissal  on  the 
merits :  see  ord.  26,  r.  4 ;  ord.  36,  r.  12.  In  Barker  v. 
aimpson,  18  W.  B.  205,  the  dismissal  of  a  bill  by  con- 
sent was  held  to  be  a  bac  to  another  suit  for  the  same 
matter. 

Benshaw,  Q.O.,  and  (7.  Henderson,  for  the  plaintifb, 
were  not  calleid  on. 

Eat,  J.-^The  practice  in  this  court  was  well  settied 
long  before  I  went  to  the  bar.  In  Lord  Bedesdale^s 
book  I  find  the  law  thus  stated  on  p.  236  of  the 
original  edition :  — '*  A  decree  or  order  dismissing  a  former 
bill  for  the  same  matter  may  be  pleaded  in  bar  to  a  new 
bill,  if  the  dismission  was  upon  hearing,  and  was  not  in 
terms  directed  to  be  without  prejudice.  But  an  order  of 
dismission  is  a  bar  only  when  the  court  determined 
that  the  plaintiff  had  no  title  to  the  relief  sought  by  hto 
bill,  and  therefore  an  order  dismissing  a  bill  for  want  of 
prosecution  is  not  a  bar  to  another  bilL"  That  piactioe 
was  somewhat  modified  by  the  Oonsolidated  Orders, 
1860,  ord.  23,  x.  13,  which  has  since  been  repealed. 
That  rule  provided  that,  "  If  the  plaintiff,  after  the 
oause  is  set  down  to  be  heard,  causes  the  bill  to  be  dis- 
missed on  his  own  application,  or  if  the  cause  is  called 
on  to  be  heard  in  court  and  the  plaintiff  makes  default, 
and  by  reason  thereof  the  bill  is  dismissed,  such  dis- 
missal, unless  the  court  shall  otherwise  direoti  shall  be 
equivaJent  to  a  dismissal  on  the  merits,  and  may  be 
pleaded  in  bar  to  another  suit  for  the  same  matter." 
That  order  is  repealed,  and  if  you  look  at  the  Bules  of 
1883,  ord.  72,  r.  2,  you  find,  *<  Where  no  other  pro- 
vision is  made  by  the  Acts  or  these  rules,  the  present 
procedure  and  practice  remainB  in  force."  That  aoiely 
cannot  be  intended  to  keep  on  foot  a  repealed  order.  I 
should  imagine  that  to  mean  the  general  Jurisdiction 
and  practice  of  the  court,  such  as  they  are  stated  to  be 
in  the  passage  I  have  read  from  Lord  Bedssdale.  Then 
in  the  orders  there  are  direotions  for  the  disoontinnanoe 
of  an  action  before  reply.  That  would  be  no  bar  what- 
ever to  the  bringing  of  a  new  action. 

The  facts  I  have  to  deal  with  are  these.  The  plain- 
tiiEs in  this  action  brought,  I  am  told,  on  the  same  day, 
similar  actions  against  otiier  defendlants,  all  of  them 
arising  out  of  the  same  cause  of  action,  thongh  relating 
to  dilEsrent  subjects,  the  cause  being  the  dishonest  ap- 
propriation of  certain  moneys,  to  which  the  plaintiffs  are 
entitied,  by  a  notorious  swindler.  The  plaintiff^  have 
prosecuted  one  of  these  actions,  and  have  succeeded,  bnt, 
pending  the  proseeution  of  that  aoticn,  they  were  in  dev 
fttott iaihls  aotioni  beoanes^  the  writ  having  been iesutsd^' 
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on  the  18ih  of  May,  1885,  and  the  atatement  of  olaim 
delifered  on  the  let  of  June,  on  the  22Dd  of  July, 
1885,  an  order  waa  made  against  them  to  deHver  an  affi- 
davit of  docoments,  and  interrogatories  were  adminis- 
tered. They  made  default  and  did  not  answer,  and  on 
the  25th  of  Augaet,  according  to  an  affidavit  before  me 
by  a  olerk  to  the  defendants'  solicitors,  that  clerk  called 
npon  the  plaintiffs'  solicitors,  and  asked  them  whether 
they  intended  to  abandon  their  action  against  the 
National  Bank  of  Scotland,  as  they  had  done  in  actions 
against  other  banks.  The  answer  wm  that  they  did,  and 
would  pay  the  defendants'  costs  of  the  action. 

Now  if  they  had  merely  discontinusd  the  action  that 
would  have  been  no  bar  whatever  to  another  action. 
The  costs  were  not  sent.    The  22nd  of  September  was 
the  last  day  for  giving  notice  of  trial,  and  the  notice  was 
not  given,  and  then  there  was  another  inquiry  by  the 
defendants'  solicitors  whether  the  defendants'  costs  would 
be  paid.    The  answer  was  that  they  would  be  paid 
shortly.    Then,  that  answer  having  been  made  on  the 
2Srd  of  October,  the  defendants  were  not  content  to  leave 
the  matter  in  abeyance.    Accordingly,  on  the  26th  of 
November,  they  issued  a  summons  to  dismiss  the  action 
for  want  of  prosecution.      That  was   right,   and,   as 
everybody  knows,  such   an   order   would    have    been 
no  bar  whatever  to   another  action.      Then   came  a 
letter   fiom   the   defendants'  solicitors  saying  to  the 
plaintiffs  that  unless  the  costs  were  paid  by  the  4th 
of   December  they  should  file  affidavits  in  support  of 
the  summons.    That  was  answered  by  a  letter  of  the 
plaintifb'  solicitors  enclosing  a  cheque  in  payment  of  the 
costs  of  the  action.    And  on  the  7th  of  Deoember,  the 
day  when  the  summons  was  returnable,  the  soliottors  on 
both  sides  attended  before  the  chief  clerk  on  the  summons 
to  dismiss  for  want  of  prosecution,  and,  be  it  noticed,  an 
order  was  made  in  this  form :     [His  lordship  read  the 
order,  and  continued : — ]    Now  if  that  consent  order  had 
proceeded  on  a  compromise  of  the  cause  of  action,  it 
would  have  been  an  absolute  bar  to  a  new  action.    But 
here  the  order  was  made  on  a  summons  to  dismiss  for 
want  of  prosecution,  an  order  on  which  would  not  be  a 
bar,  and  therefore,  unless  it  is  shown  that  the  consent 
proceeded  upon  tho  compromise  of  the  cause  of  action, 
I  cannot  see  how  it  is  possible  to  say  this  would  be  a  bar. 
Oan  it  be  said  that  when  yon  attend  on  a  summons  to 
dismiss  for  want  of  prosecution,  and  submit  to  an  order 
by  consent,  that  order  is  a  bar  to  another  action  P    That 
seems  to  me  against  all  the  rules  of  the  court.    There  is 
a  great  deal  more  in  this  than  mere  technicalily,  because 
the  principle  of  the  court  is  that  unless  the  merits  of  the 
case  have  been  dealt  with,  the  dismissal  of  one  action  is 
not  a  bar  to  another  action  of  the  same  kind.    That  is  a 
very  ancient  rule  of  the  Ck)urt  of  Chancery  which  I 
should  be  sorry  to  see  disturbed.    Now  when  I  oome  to 
the  facts  of  the  case  I  find  there  never  was  any  com- 
promise of  the  action,  nor  anything  like  a  compromise. 
It  is  quite  true  the  plain tilb  were  in  default,  and  pro- 
ceedings might  have  been  taken  against  them  for  con- 
tempt in  order  to  compel  them  to  put  in  an  answer  to 
interrogatories.    But  no  such  proceedings  were  taken. 
The  object  of  this  summons  to  dismiss  for  want  of 
prosecution  was  to  prevent  the  plaintiffs  going  on  with 
that  action.    Everybody  knows  that  would  not  prevent 
another  action  being  brought.  Of  course  the  plaintiffs  were 
compelled  by  the  terms  of  the  order  to  pay  all  the  costs 
of  that  action. 

Now  there  being  no  attempt  to  compromise  the 
cause  of  action,  no  agreement  whatever  amounting 
to  a  compromise  of  the  cause  of  action,  how  can  it 
be  Justly  said  that  this  order  takea  on  summons  to 
dismiss  for  want  of  prosecution,  and  taken  by  consent, 
ip»o  facto  prevented  another  action  being  brought  P  It 
seems  to  me  that  where  an  order  obtained  on  such  a 
summons  is  expressed  to  be  made  by  consent,  the  court 
may  look  behind  the  order,  and  see  apoa  what  teima  that 


concent  was  given,  and  whether  there  be  any  gtoukdiv 
saying  that  it  was  intended  to  compromise  the  sote 
altogether.  On  the  other  hand,  if  it  is  plsio  that  thai | 
was  no  such  agreement,  no  agreement  whatever  to  yii 
an  end  to  the  cause  of  action  by  compromise,  then  tk| 
mere  fact  that  the  order  was  worded  **  by  ooDBest"  ds^ 
not,  in  my  opinion,  in  the  least  degree  prevent  the  biioii 
ing  of  this  action.  But  the  order  having  been  tskeaii 
that  form,  I  do  not  see  how  it  is  possible  to  give  i^ 
costs  on  this  motion,  which  I  dismiss. 

The  order  should  be  in  this  form :— The  oouzt  bA^ 
of  opinion  that  there  was  no  agreement  to  oompiQaiH 
the  cause  of  action,  and  therefore  that  the  order  nsded 
the  summons  to  dismiss  for  want  of  pro6eontio%| 
although  expressed  to  be  made  by  consent,  is  no  bsr  lii 
the  present  action,  dismiss  the  motion,  bat  without  coik^ 

Motion  diBtnissed, 

Solicitors,  Murray^  Sutching$t  &  Stirling;  FiAh^^ 
Field,  &  Baker. 


Ohan.Div.  (  i^^ 

Ohitty,J.  ] 

Beslet  r.  BssLKT.  (a.)  J 

Practice — Parties  —  Amendment  —Adding  pfaWif-i 
Goment — Trustee  and  cestui  que  trusts— &  S,  «»,' 
1883,  ord.  16,  rr.  2.  11. 

The  rule  of  practice  that  no  pereon  shall  i«,«^ 
a  plaintiff  ufithoui  his  ovm  consent  in  wHttV»* 
does  not  admit  of  an  exception  wTiere  the  p2at><^"' 
action  seek  to  add  as  a  co-plaintiff  a  penasv^tf^ 
trustee  for  the  plainHffs. 

This  was  an  application  by  procedure  smiBOV*^ 
part  of  the  plaintiffs  to  amend  the  writ  ao'^P'''^'^ 
their  action  by  the  addition  of  the  name  olC^oaHV 
as  a  co-plaintiff.  ^. 

By  ord.  16,  r.  11,  of  the  Bules  of  the  SapwO^ 
1883,  it  is  {inter, alia)  provided  that  "  No  p«»»  ^^ 
be  added  as  a  plaintiff"    .    .    .    «wilhoatli» 
consent  in  writing  thereto,"  and  a  question  «■■ 
whether  this  provision  was  not  subject  to  9°*^ 
where  the  person  proposed  to  be  added  as  oo*pIiiB^ 
a  trustee  for  the  plaintiffs. 

The  facts  were  as  follows : — 

By  an  indenture  of  lease,  dated  the  25id  of  ,  ^^ 
1871,  EUen  Besley  andO.R.Beeley  desusedtotlMdrfrt 
ants  certain  leasehold  hereditaments  for  a  term  of  twM 
one  years,  subject  to  the  covenants  and 
therein  contained|  including  a  covenant  by  the  d^ 
ants  not  to  assign  and  a  power  for  the  lassots  to  em 
mine  the  lease  and  resume  possession  upon  bresoh  of" 
covenant. 

Ellen  Besley  and  0.  B.  Besley  were  the  en^"^*?,^ 
trustees  of  the  will  of  a  testator,  who  was  the  f^ 
the  plaintiffs,  who  were  benefldaUy  interested  vtf " 
wiU. 

In  the  year  1885  EUen  Besley  died. 

In  the  month  of  February,  1887,  the  dsfendsnv 
alleged  to  have  committed  a  breach  of  their 
to  assign. 

On   the  13th   of  May.   1887,  the  plsintiili  ^^ 
entitled  to  the  reversion  expectant  on  the  tenniB»«" 
the  lease  of  the  23rd  of  February,  1871. 

On  the  1st  of  June,  1887,  the  plsiatifEs 
action  to  recover  possession  of  the  premises.     ^.  ^ 

By  the  defence  it  was  pleaded  that  in  the  dob* 
February,  1887,  the  plaintiffs  were  not  entiticd  »^ 
legal  estate  in  the  reversion.  ^ 

(a.)  Bepozied  by  A.  D..MAOLAiunr,Bsq.,Bsiri^»^| 
Law.  ' 
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Htoh  Ooubt. 


Bbblet  V,  Bbslet. — Gasootnb  v.  Rislbt  and  Othbrei. 


HiOB  Ooubt. 


Another  aotlon  was  commenoed  bj  the  plaintiffs  for 
administration  of  the  estate  of  their  father,  the  testator, 
and  on  the  12th  of  Deceoaber,  1887,  an  order  was  made 
in  the  administration  action  that  the  plaintiffs  might  be 
at  liberty  to  take  such  proceedings  as  they  might  be 
advised  in  the  name  of  0.  B.  Besley  (who  was  a  defend- 
ant in  the  administration  action)  for  obtaining  posses- 
•ion  of  the  premises  and  for  rent  and  mesne  profits  in 
respect  thereof  upon  the  plaintiffs  indemnifying  0.  R. 
Bealey  against  any  liability  for  costs,  snoh  indemnity, 
unless  agreed  npon,  to  be  settled  by  the  Jndge,  and  the 
order  provided  expressly  as  follows :— ''  But  this  order  is 
to  be  without  prejudice  to  any  right  which  the  said 
C.  B.  Besley  may  hate  to  object  to  his  name  being 
added  as  a  oo-plamtiff  in  the  existing  action,  Beshy  ▼. 
Besley  [1887  B.  2751],  if  the  plaintiffs  shall  apply  for 
leave  to  add  him." 

0.  R.  Besley  refused  to  give  his  consent  in  writing  to 
he  added  as  co-plaintiff  with  the  plaintiffs  in  this  action 
[1887  B.  2751],  and  the  plaintiffs  accordingly  took  out 
thia  summons. 

MaeUanf  Q.G.f  and  Swin/en  Eady  wtmed  to  ord. 
16,  rr.  2, 11,  and  contended  that  the  provision  in  rule  11, 
that  no  person  shall  be  added  as  plaintiff  without  his 
own  consent  in  writing  thereto,  only  applied  when  the 
person  whom  it  is  sought  to  add  as  plaintiff  is  a  stranger 
to  the  applicants :  Tryon  v.  National  Provident  InititU" 
tion,  34  W.  B.  398,  16  Q.  B.  D.  678 ;  but  does  not 
apply  when  that  person  is  a  trustee  and  the  applicants 
are  his  cestui  que  trusts  who  are  entitled  to  require 
their  trustee  to  protect  them.  [Ohitty,  J.,  referred  to 
Mason  v.  Harris,  27  W.  R.  699, 11  Gb.  D.  97,  and  to 
DueMi  T.  6fover,  26  W.  R.  455,  6  Oh.  D.  82.] 

Bomer,  Q.C,  and  Oswald,  Siallard,  and  Brsmnsr^ 
who  appeared  for  parties  opposing  the  summons,  were 
not  called  on. 

Chittt,  J. — ^In  an  existing  action  the  plaintiffs  apply 
to  Join  a  co-plaintiff,  and  the  person  whom  they  pro- 
pose to  join  will  not  consent.  The  question  depends  on 
ord.  16,  rr.  2  and  11.  Unquestionably  those  two  rules 
mnst  be  read  together.  In  rule  11  there  is  an  express 
statement  that  no  person  shall  be  Joined  as  a  plaintiff 
without  his  own  consent  in  writing.  I  am  asked  to 
modify  in  some  way  or  other  those  words,  and  dispense 
with  the  consent  in  writing  of  the  proposed  co-plaintiff 
on  the  ground  that  he  is  a  meie  trustee  for  the  appli- 
cants. I  am  unable  to  do  so.  It  is  a  negative  clearly 
expressed  and  without  any  exception,  and  I  consider 
that  I  am  not  at  liberty  to  introduce  an  exception  into 
the  general  rule  of  the  court  on  the  ground  that  it 
might  be  convenient  so  to  do.  The  observations  of 
oonnsel  for  the  applicant  might  or  might  not  haTC 
weight  with  those  who  framed  the  rules,  but  as  a  Jndge 
sitting  here  to  interpret  the  rule  I  must  take  it  exactly 
a<iit  is. 

It  is  said  that  the  plaintiffs  who  propose  to  Join  this 
person  have  a  right  to  use  his  name,  he  being  a  trustee, 
and  that  It  has  been  decided  in  the  administration 
action  that  they  have  such  right.  But  the  order  in  that 
action  was  made  without  prejudice  to  any  right  which 
the  gentleman  proposed  to  be  added,  who  was  the  trustee, 
may  have  to  object  to  his  name  being  added  as  co-plain- 
tiff to  this  action.  So  that  the  order  which  was  made 
giving  the  plaintiffs .  liberty  to  use  the  name  of  the 
trustee  was  made  particularly  without  prejudice  to  tbi? 
qnestton. 

The  argument  in  substance  is,  that  I  ought  to 
introduce,  by  way  of  exception,  words  which  would 
exclude  from  this  negative  proposition  the  case  of  a 
trustee  where  the  cestui  que  tru^t  has  a  right  to  use 
his  name.  In  my  opinion  I  cannot  introduce  that  ex- 
ception, and  the  conclusion  I  have  come  to,  indepen- 
dently of  the  case  that  has  been  mentioned,  is,  that  I  am 


not  at  liberty  to  depart  from  the  express  language  of 
the  order.  It  is  said  that  the  point  now  before  me  was 
not  decided  in  Tryon  v.  National  Provident  Institution, 
because  it  does  not  appear  from  that  case  that 
the  person  proposed  to  be  Joined  as  co-plaintiff  was 
a  trustee  for  the  persons  who  proposed  to  Join  him.  I 
am  not  satisfied  that  that  is  a  correct  statement  of  the 
case.  It  appears  to  me,  as  well  as  I  can  make  out  the 
facts,  though  I  am  not  clear  on  all  the  facts,  that  the 
person  proposed  to  be  joined  did  stand  in  the  relation  of 
trustee  to  the  person  who  proposed  to  join  him.  If  so, 
that  would  be  an  express  decision  on  the  point.  But, 
however  that  may  be,  I  decide  this  case  as  if  it  were 
new,  on  the  express  words  of  ord.  16,  r.  11,  which  are 
sufficiently  dear  to  enable  me  to  dispense  with 
authorities. 

Solicitors,     Lowe    <fc    Co.;    Saunders,    Hawhs/ord. 
Bennett,  A  Oo. ;  Anderson  A  Sons* 


Q.  B.  Div.  (Oave  and  A.  L.  Smith,  JJ.)  April  19. 

Gascoyite  v.  Bislet  Ain)  Othehs.  (a.) 

Inn  ^'Licence  ^  Renewal  —  Objection  by  fust  ices — No 
notice — No  evidence  on  oath — 35  A  36  Vict,  c,  94,  s. 
42,  sub-sections  2,  3. 

It  is  not  competent  for  justices  to  refuse  to  grant  the 
renewal  of  a  licence  on  account  of  an  objection  originated 
by  themselves,  unless  they  have  first  given  notice  of 
objection  and  taken  evidence  in  accordance  with  the 
provisions  conlained  in  the  Licensing  Act,  1872,  s.  42, 
suh-eections  2,  3. 

This  was  a  ease  stated  for  the  opinion  of  a  divisional 
court  by  the  chairman  of  the  Oxfordshire  Quarter 
Sessions. 

At  the  general  annual  licensing  meeting  of  the  justices 
for  the  North  Wootton  Division  of  the  Oounty  of  Oxford, 
held  on  the  2nd  day  of  September,  1887,  the  appellant, 
though  he  had  not  been  requhred  to  attend,  applied  in 
person  for  the  renewal  of  his  licence  to  sell  intoxicating 
liquors  by  retail,  to  be  consumed  either  on  or  off  the 
premises,  at  his  house,  known  as  the  Pole  Axe  Inn, 
situate  in  the  tillage  of  South  Newington,  in  the  county 
of  Oxford,  he  being  a  licensed  person  entitled  to  apply 
for  such  renewal.  No  objection  to  the  renewal  of  the 
licence  was  made  at  any  time  by  any  outside  objector, 
nor  was  any  notice  of  an  intention  to  oppose  the  renewal 
served  upon  the  appellant,  nor  was  any  adjournment  of 
the  granting  of  the  licence  to  a  future  day  made.  But 
the  justices  refused  to  grant  the  renewal  of  the  licence; 

The  appellant  appealed  to  the  next  General  Quarter 
Sessions  of  the  Peace  of  the  Oounty  of  Oxford,  which 
court  confirmed  the  decision  of  the  justices,  subject  to 
the  opinion  of  a  divisional  court  as  to  whether  the 
provisions  of  the  42nd  section  of  the  Licensing  Act, 
1872,  applied,  '*  not  only  to  an  objection  preferred  t>efore 
the  licensing  Justices  by  some  person  other  than  such 
Justices,  but  also  to  an  objection  arising  in  the  minds 
of  the  licensing  justices  themselves  and  actuating  them 
to  ref  Qse  to  grant  a  licence."  If  the  court  should  be  of 
opinion  that  the  said  section  did  apply  to  such  an 
objection  by  the  justices  themselves,  then  the  order  of 
the  quarter  sessions  confirming  the  Justices  to  be  quashed. 

Tue  material  parts  of  the  42nd  section  of  the  Licensing 
Act,  1872,  are  as  follows  :— 

**  Where  a  licensed  person  applies  for  the  renewal  of 
his  licence : 

'*  (2)  The  Justices  shall  not  entertain  any  objection  to 
the  renewal  of  such  licence,  or  take  any  evidence  with 
respect  to  the  renewal  thereof,  unless  written  notice  of 

(a.)  Reported  by  Oboil  Okapican,  Esq.,  Barrlster-at-Law. 
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'    High  Oovbt. 


Thoma6  v.  Fbbk. 


H:oH  Gouir. 


an  Intention  to  oppose  the  renewal  of  such  licence  has 
been  served  on  such  holder  not  less  than  seven  days 
before  the  commencement  of  the  general  annual  licensing 
meeting.  Provided  that  the  licensing  Jostices  may, 
notwithstanding  that  no  notice  has  been  giren,  on  an 
objection  being  made,  adjourn  the  granting  of  any 
licence  to  a  future  day,  and  require  the  attendance  of 
the  holder  of  the  licence  on  such  day,  when  the  case  wjU 
be  heard  and  the  objection  considered  as  if  the  notice 
hereinbefore  prescribed  had  been  given  "  ;  and 

"The  justices  shall  not  receive  any  evidence  with 
respect  to  the  renewal  of  such  licence  which  is  not  given 
on  oath. 

"  Subject  as  aforesaid  lioenoes  shall  be  renewed,  and 
the  powers  and  discretion  of  justices  relative  to  such 
renewal  shall  be  exercised  as  heretofore." 

Madeameas,  for  the  appellant,  contended  that  the 
justices  were  bound  to  comply  with  the  provisions  of  the 
section,  and  that  they  had  not  done  so  in  this  case. 

He  cited  Buddick  ▼.  Juiiices  of  Liverpool,  42  J.  P. 
406,  and  H.  v.  Merthyr  TydJU  Juiticea,  14  Q.  B.  D.  584, 
33  W.  B.  Dig.  122. 

No  counsel  appeared  for  the  magistrates. 

Oavb,  J.— Under  the  42nd  section  of  the  licensing 
Act,  1872,  the  evidence  against  the  renewal  of  a  licence 
must  be  upon  oath.  Here  the  magistrates  entertained 
an  objection  in  their  own  minds  in  regard  to  which  no 
evidence  on  oath  was  taken.  It  is  most  important  that 
the  functions  of  judge  and  litigant  should  be  kept 
distinct.'  The  magistrates  must  comply  with  all  the 
provisions  of  the  statute,  which  enacts  that  all  evidence 
must  be  given  upon  oath. 

The  order  of  quarter  sessions,  and  consequently  the 
order  of  the  justices  refusing  the  renewal  of  the  licence, 
must  be  quashed. 

A.  L.  Smith,  J.^I  agree.  I  think  that,  if  the  require- 
ments  of  the  section  had  been  complied  with,  it  would 
be  open  to  the  magistrates  to  start  an  objection  to  the 
renewal.  In  giTing  this  decision  it  seems  to  ma  that  we 
are  only  following  the  cases  of  B.  t.  Litferpool  Juiticea 
and  B.  ▼.  Merthyr  Tyd/U  Justieea. 

Solicitors  for  the  appellant,  Warriner  <k  Kinch, 


Q.  B.  Div.  (Cave  and  \ 
A.  L.  Smith,  JJ.)    J 


April  12. 


Thovas  t.  Peik.  (a.) 

County  eourta  —  Righ  bailiff — Wrongful  exectUion — 
Becovery  of  poaaeaaion'tnoney — County  Court  Bulaa^ 
1886,  ord.  27,  r .  1. 

A  high  bailiff  of  a  county  court  aued  an  axeeuUon 
creditor  for  four  day  a*  poaaeuion^money  on  a  wrongful 
execution  levied  upon  gooda  other  than  thoaa  of  the  judg^ 
meni  debtorf  and  therefore  ineffective. 

Held,  thai,  under  19  iSf  20  Vict,  c  108,  a.  83,  taken 
wtth  30  d:  31  Vict.  c.  142,  a.  31,  it  u  within  the  die- 
cretion  of  the  county  court  fudge  to  award  auch  fee  to  t?ie 
high  bailiff  as  ia  allowed  by  achedule  C.  of  19  <k  20  Vict, 
c  108,  taken  with  ichedule  B,,  parts  1  and  3,  of  the 
County  Court  Bulea,  1886,  aubfeet  only  to  the  limitationa 
laid  down  in  ord.  27,  r.  1,  qfiha  aaid  rulea. 

Ord.  27,  r.  1,  of  the  aaid  rulea  ia  iuttk  vires,  in  that  it 
doea  not  allow  a  new  fee,  but  only  limita  auch  award  up 
to  the  date  on  which  the  eooecuiion  creditor  admita  the  title 
of  the  claimant  to  the  gooda  ao  wrongfully  levied  upon. 

A  high  bailiff  being  a  creation  of  atatute,  ia  not  in  an 
analogous  poaition  to  a  aheriff. 

(a.)  Eeported  by  Spnroia  L.  Holx.amo»  Eiq.^  Barrister* 
at*Lftw» 


Appeal  from  his  Honour  Judge  WOliimi,  littiog  il 
the  county  court  of  Swansea. 

This  was  an  action  brought  by  the, high  bsilifl  of  U 
county  court  of  Swansea  to  recover  from  the  defendfll^ 
a  judgment  creditor,  the  costs  of  four  daji*  poMeaioi 
of  premises  taken  under  a  writ  of  ezecntioii,  but  k 
which  the  execution  had  been  fruitless  owing  to  ttf 
goods  being  seized  not  having  been  found  to  belong  Is 
the  judgment  debtor.  Judge  WUliams  held  thtt  All 
plaintiff  could  so  reooTcr,  from  which  dsdiioii  the  dt*! 
fendant  now  appealed.  ' 

J.  G.  Wm,  fok  the  d«fendant.— The  fee  of  St.  ^\0 
day  for  every  day  in  which  possessioil  is  kept  liAdod 
execution  is  hate  claimed  by  the  pUdntttC  ss  high  blllt 
and  tie  county  court  Judge  held  that  such  fse  wss  p|f> 
able,  notwithstanding  that  the  executioii  wsi  froite 
under  the  County  Court  Bules,  1886,  ord. 27, r. LM 
schedule  B.,  part  1  and  part  3.     AssundngtheTalia^i 
such   order,   the  order  ohly  ftpplies  to  esiea  of  iiM^i 
pleader,  and  impliedly  negatives  any  olsim  to  tiit  r 
where  the  execution  has  failed  owing  to  the  wiosgf 
having  been  seized.    The  order  and  fee  gifen  iij 
schedule  are  invalid.    The  only  subjects  for  !««  C 
able  are  those  enumerated  in  schedule  0.  of  19  k  SOl 
c.  108 — i.0.,  the  fee  of  6d.  per  pound  on  valae  of  I 
seized  and  a  char|;e  for  possession,  to  be  slloved  i^. , 
judge's  discretion  in  actions  of  interpleader.  ^^^A  I 
Court  Rules  are  authorized  under  sections  32, 78,  pk%  \ 
of  that  Act  and  section  16  of  28  ft  29Tiot.e.M* 
such  powers  only  extend  to  the  matters  schedalrfat} 
the  drawing  up  of  new  tables  of  fees,    the  ^^^^^Si 
make  fees  paT^ble  lot  other  occasions.    A  bigbNVf 
in  a  similar  position  to  a  high  sheriff.    Xo  tefl**' 
charged  for  a  public  duty  unless  expreol/fMiw   ; 
statute.    A  rule  or  schedule  allowing  snoh  i  kv***    i 
uUrd  virea.    Fees  for  possession  where  *^*|JJ*J    i 
no  beneficial  results  from  execution  haveM****    I 
for  sheriiSs  by  the  courts:  Newman  ▼iJ'*^f5. 
L.  T.  N.  S.  397,  20  W.  R.  0.  L,  Dig.*!*;*** !* 
Buahy  «  8on,  29  W.  E.  315,  6  Q.  B.  l>^^  ^5 
sheriffs'  fees,  see  28  Eliz.  c.  4 ;  7  WilL  4  ft  I W  fc*i j 

Benn  CoHina^  Q.C.,  and   Willa,  tot  ths  : 
Ord.  27,  r.  1,  is  intra  virea.    It  merely  giTsi  tb« « 
the  right  to  claim  such  fee  in  oases  of  interplesto^ 
had  already  in  other  cases.    Ko  lii^tation  ii  i 
as  to  when  the  fee  shall  not  be  payable.    Tbe  i 
simply  says  "keeping  possession, for  every dsyw* I 
is  actually  in  possession,  3s.  6d."    The  high  bailiBj 
statutory  creation,  and  is  not  comparable  to  the  i 
office  of  high  sheriff.    His  rights  in  interplesder^ 
are  specially  protected  by  section  72  of  30  ft  31  vl 
142.    The  rules  of  1886  only  adapt  and  apply  tbef 
given  to  the  court  to  allow  fees  for  posaenioB  i 
schedule  C.  of  19  &  20  Yiot.  c.  108. 


Witt  replied. 


Ciif.aia* 


April  13.— A.  L.  Smith,  J.,  delivered  the  wrfttesf 
ment  of  the  court. 

In  this  case  the  plaintiff,  the  high  baililf  of  the  e 
court  of  Swansea,  sought  to  recover  from  the  W 
four  days'  possession-money,  at  the  rate  of  3i.  < 
diem,  for  having  recovered  the  possession  d  f 
goods  under  an  execution  issued,  in  which  the  | 
defendant  was  execution  creditor.  The  oooo^J 
judge  gave  judgment  for  the  plaintiff,  thai 
has  now  appealed,  and  on  his  behalf  it  has  ^^  ^ 
that  the  judge  was  wrong,  because  no  aothontyi 
be  shown  by  which  the  high  bailiff,  in  the  aieaUW 
have  happened,  could  possibly  be  entitled *o*^.l^ 
sion- money  he  claimed  from  the  execution  ^^^f^i^  j 

It  must  be  taken,  in  my  judgment,  ss  >  Jj^J 
case,  that  the  execution  levied  by  the  plsIaOilJ"! 
iMt  to  tht  dcf andAnt-^ln  othti  woiOii  tbal  w  r 
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Thomas  v,  Pbbx. 


High  Ooubt. 


leTied  was  not  upon  the  goods  of  the  exeoutlon  debtor. 
It  was  argued  as  follows— -that  the  high  bailiff  ooald 
onlj  lecoYer  from  the  pablio  fees  whioh  by  statute  were 
appended  to  his  ofAoe^  and  if  no  each  fees  were  appended 
he  oould  reooTer  none.  To  that  proposition  I  agree.  It 
was  further  argued  that  a  high  bailiif  was  analogous  to  a 
aherifCy  and  that  if  a  sheriff  levies  and  recovers  possession 
of  goods  other  than  those  of  the  execution  debtor,  with- 
out any  special  order  from  the  execution  creditor,  he 
oumot  recover  possession-money  from  the  creditor  for 
anoh  possession. 

As  regards  a  sheriff  that  is  so,  and  the  case  dted  of 
Newman  ▼.  Merriman  supports  that  contention.  In  mf 
judgment,  however,  it  is  fallacious  to  liken  a  high  baflifl 
to  a  sheriff;  for  the  high  bailiff  is  the  creation  of  statute, 
and  it  is  by  what  the  statute  enacts,  no  more  and  no 
IMS,  that  he  and  his  oflloe  is  regulated.  The  real  ques- 
tion is,  what  do  the  statutes  And  ordeta  made  pursuant 
thereto  enact  P 

By  the  Oounty  Courts  Act  of  1856  (19  ft  fiO  Viei;.  c. 
108,  s.  83),  the  high  bailiff  is  to  be  paid  by  dalary,  and 
the  fees  are  appointed  for  keeping  posseseion  of  goods 
under  execution.  By  section  78  of  the  same  Aot  such 
fees  are  to  be  those  set  forth  in  schedule  0.  By  thift 
schedule  it  is  provided  as  follows, ''  High  Bailiff's  Fee.^ 
IPor  keeping  possession  of  goodt  till  sale,  per  day,  not 
exceeding  five  days,  6d.  in  the  pound  on  th^  value  of 
goods  seised,  to  be  paid  by  appridsement."  This  is  re- 
enacted  in  the  rules  of  1886.  This,  as  it  seems  to  me, 
applies  when  the  bailiff  has  taken  the  execution  debtor's 
goods  in  execution,  and  not  when  he  has  taken  another 
man's  goods.  Also,  in  oases  of  interpleader  it  is  enfiU)ted 
that  the  Judge  may  allow  at  the  hearing  the  aetual 
exists  incurred  by  the  high  bailiff  in  keeping  possession 
of  the  goods  claimed,  and  no  more.  By  section  79  of 
this  Act  power  was  given  to  the  Oommissioners  of  the 
Treasury  to  alter  these  fees,  and  a  large  general  power 
to  lay  down  a  scale  of  fees  to  be  levied  is  also  contained 
in  section  7  of  38  ft  39  Vict,  c*  50.  I  find  that,  in  pur- 
Buanoe  of  this  statute  an  order  of  the  Commissioners  of 
the  Treasury,  regulating  fees,  was  made,  dated  the  30th 
of  December,  1867,  and  also  another  dated  the  26th  of 
October,  1875  ;  both  of  whioh  are  set  out  on  pp.  44  and 
45  of  Kr.  Pitt-Lewis's  book  on  County  Courts  (ed. 
1880.)  It  would  seem  that,  upon  reading  these  two 
orders,  the  result  is  that  only  those  fees  included  in 
Bohedule  C.  of  the  Act  of  1856  are  abolished,  for  whioh 
new  fees  are  substituted  in  lieu  thereof.  The  regulation, 
therefore,  quoad  costs  of  possession  to  be  allowed  by  a 
Judge  to  the  high  bailiff  under  schedule  C,  remdns 
intact,  except  so  far  as  the  order  hereafter  referred  to 
may  have  cut  down  the  power  to  award  sueh  costs  of 
possession  to  a  high  bailiff  in  certain  circumstances. 
In  the  year  1886  the  County  Court  Bules  of  that  year 
were  duly  framed  and  promulgated  pursuant  to  statute. 
The  all-important  rule  upon  the  question  in  hand  is 
ord.  27,  r.  1,  whioh  will  be  found  on  p.  622  of  Mr. 
Heywood's  County  Court  Practice  (4th  ed.,  1886.)  The 
material  parts  are  as  follows :  **  Where  a  claim  ia  made 
in  respect  of  goods  taken  in  execution,"  if  the  execution 
creditor  admits  such  claim,  and  gives  notice  thereof  in 
manner  by  rale  provided,  .  .  .  "he  shall  only  be 
liable  to  the  high  bailiff  for  any  fees  of  possession  or 
other  expenses  incurred  prior  to  the  receipt  of  such 
notice."  The  appellant  argued  that  this  rule  did  not 
give  the  right  to  the  fee  now  claimed.  The  respondent 
urged  that  it  did.  In  my  judgment  it  did  not,  but  the 
true  construction  of  the  rule  is  that  it  is  a  limitation  of 
a  right  which  theretofore  existed  in  the  high  bailiff  to 
gat  the  Judge  to  give  him  possession-money  if  he  oould. 
As  I  read  the  legislation  upon  this  point,  by  schedule  C. 
of  the  Act  of  1856  the  Judge  may  allow  at  the  hearing 
of  an  interpleader  to  the  high  bailiff  the  actual  costs  of 
posees«l<m  inoumd  by  him.  By  section  81  of  the  Act 
Sc  1667  (80  *  II  Vloti  c.  142)  the  high  bailiff  m*y  let 


in  motion  an  interpleader  where  a  claim  is  made  to  the 
goods  he  has  taken  in  execution,  and  in  such  proceedings 
the  judge  may  award  to  the  high  bailiff  the  costs  of 
possession.  It  seems  to  me  that  tiiere  is  here  no  limita- 
tion upon  the  power  of  the  judge  so  to  award  as  is 
suggested  by  the  appellant,  nor  that  he  oould  only 
award  possession-money  where  the  execution  was  effec- 
tive to  the  execution  creditor,"  though,  obviously,  if  not 
effective,  that  might  be  a  good  ground  for  the  judge 
refusing  the  same.  There  may,  however,  be  circum- 
stances in  which,  although  the  sheriff  has  taken  and 
held  wrong  goods,  he  should  be  entitied  to  possesrion- 
money.  The  judge,  in  my  judgment,  had  the  power  to 
award  sueh  possession-money  to  the  high  bailiff,  though 
the  execution  had  been  non-effective  by  reason  of  not 
having  been  upon  goods  of  the  execution  debtor,  and 
whether  he  would  do  so  or  not  was  a  matter  purely  for 
his  discretion.  The  difference  iu  this  respect  between 
a  sheriff  and  a  high  bailiff,  as  it  seems  to  me^  is  that 
under  the  scale  of  foes  set  forth  under  7  WilL  4  ft  1 
Vict.  c.  55  the  sheriff  is  not  entitied  to  his  3  s.  6d.  per 
diem  possession-money  if  he  has  levied  on  the  wrong 
goods,  because  that  statute  does  not  give  such  fees  in 
that  event,  whereas,  iu  the  case  of  a  high  bailiff,  he  may, 
under  like  circumstances,  get  possession-money  if  the 
Judge  so  directs.  In  my  judgment  provision  is  made  by 
ord.  27,  r.  1,  that  where  an  execution  creditor  admits 
the  claimant's  claim  to  the  goods  seized  as  by  the  rule 
provided,  such  execution  creditor  is  only  to  be  liable  for 
the  high  bailiff's  possession  fee  or  expenses  up  to  the 
date  on  which  he  (the  execution  creditor)  gives  notice 
that  he  admits  the  claim  and  not  after,  and  in  such  a 
case  the  Judge  could  not  award  him  more;  whereas, 
before  this  rule,  he  would  have  been  liable  to  have 
been  mulcted  by  the  Judge  of  the  Whole  possession* 
money  up  to  the  date  of  hearing,  if  possession  had  been 
so  long  kept,  and  if  the  judge  had  so  determined. 
In  my  judgment  ord.  27,  r.  1,  not  being  a  grant  of 
a  new  fee,  but,  as  before  stated,  a  limitation  put  upon 
what  might  theretofore  have  been  allowed  by  a  Judge 
against  an  execution  creditor  in  favour  of  a  high 
bailiff,  is  well  within  the  powers  given  by  the  itatute  to 
make  rules  and  regulations  relating  to  procedure  and 
practice. 

I  win  also  add  that,  in  my  opinion,  considering  the 
eminent  persons  by  whom  the  rule  was  passed  and 
adopted,  the  phraseology  of  it  is  cogent  to  show  that 
there  had  existed  theretofore  the  poWer  in  the  judge  to 
award  costs  of  possession  as  I  have  before  pointed  out  in 
fact  to  have  existed.  I  am  therefore  of  opinion  that, 
under  the  circumstances,  the  county  court  judge  had  the 
power  to  award  the  plaintiff  possession-money  for  the 
four  days  he  was  in,  that  there  was  no  excess  of  juris- 
diction or  error  in  law  in  his  having  done  so,  and  that 
this  appeal  must  be  dismissed.  The  judgment  must 
stand  against  the  execution  creditor  alone,  and  not 
against  his  solicitor,  if  it  has  been  so  entered,  but  as 
each  party  was  wrong  in  the  position  he  took  up  before 
the  judge<»vii.,  the  one  insisting  that  by  law  he  was 
entitied  to  the  fees  and  the  other  that  by  law  he  was  not — 
the  appeal  should  be  dismissed,  without  costs. 

I  think  the  defendant  is  entitled,  if  he  desires  it,  to  go 
before  the  oounty  court  judge  in  order  to  contend  that 
such  award  beio);,  as  we  hold,  within  his  discretion,  he, 
the  defendant,  should  not  have  the  whole  amount  here 
claimed  awarded  against  him.  Otherwise  the  Judgment 
of  the  oounty  court  must  stand. 

Appeal  d%$miised. 

Solicitors  for  the  plaintiff,  Gregory  A  Co.,  for  E.  A, 
WHliama,  Swansea. 

Solicitors  for  the  defendant,  Prilchard  ds  5ons,  for 
Star/kid  db  Lambert,  Hull. 
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Ex  PABTB  SXTTR.                                                                                   HlOS  GOUBT. 

Q.  B.  Di?.  (Cave  and  1  -  ^   n^ 

Grantham,  JJ.)     /  *■"•  ^^• 

Ecc  parte  Sioth. 
In  re  Staniab,  Bobbbts,  &  Co.  (0.) 

Bankruptcy — Bcheme  of  arrangtmtni — 3dU  of  <uuU 
toUhout  the  juriedidion — Amotmt  of  security — JHs- 
eretion  of  eourt^^Benefit  of  general  body  of  crediton 
-^Bankruptcy  Act,  1883  (46  A  47  Vict.  c.  62),  a.  18, 
Buh'Seetion  6. 

A  proposed  scheme  of  arrangement  hetween  creditors 
and  debtors  who  had  assets  in  Amerioa,  unthout  tJie 
furisdietion,  provided  (inter  alia)  that  the  American 
assets  should  he  sold  at  rather  more  tJian  their  estimated 
value  to  one  of  the  American  partners^  the  only  provision 
aa  to  security  being  tJiot  the  trustee  in  bankruptcy  should 
insure  tJie  purchaser's  life  for  about  one-sixth  of  the 
nurchase'money.  The  scheme  was  approved  by  the  trustee, 
by  the  committee  of  inepeetion,  consisting  of  creditors  to  a 
large  amount,  by  the  accountant  employed  by  them  to 
eonamine  into  the  Ohilian  affairs,  and  by  the  official 
receiver* 

Held  (reversing  the  decision  of  the  oounty  court  fudge), 
that  the  scheme  ought  to  be  approved  oa  being  reasonable 
and  for  the  benefit  of  the  general  body  of  the  creditors 
within  the  meaning  of  the  Bankrupt^  Ad,  1883,  s.  18, 
sub'Sedion  6. 

Appeal  from  the  deoiaion  of  the  county  coart  Jadge 
sitting  at  Mancheater. 

The  appellants  were  a  firm  of  merchants  carrying  on 
business  in  Manchester  and  Chili.  Tbeir  nnaecured 
liabilities  amounted  to  £63,000  and  their  American 
asseta  to  about  £60,000.  A  scheme  of  arrangement 
with  creditors  was  proposed  as  follows  :— 

(1)  That  the  American  aasets  should  be  sold  to  Mr. 
Hodgkinson,  one  of  the  Chilian  partners. 

(2)  That  the  trustee  and  the  committee  of  inspection 
should  haTC  an  absolute  discretion  to  decide  as  they 
thought  proper  all  claims  by  creditors  to  liens  or 
security. 

(3)  That  the  payment  of  the  purchase-money  was  to 
be  gusranteed  by  a  policy  on  Mr.  Hodgkinson's  life  for 
£10,000. 

This  scheme,  which  it  was  thought  probable  would 
produce  a  di?idond  of  128.  6d.  in  the  pound,  was  agreed 
to  and  recommended  by  the  committee  of  inspection, 
acting  on  the  report  of  an  accountant  whom  they  had 
sent  to  examine  the  affairs  of  the  Chilian  house,  by  the 
purchaser,  and  by  the  trustee  in  bankruptcy.  It  was 
objected  to  by  the  respondents,  Messrs.  Samuel  k  Isaac, 
of  Manchester,  creditors  for  £7,000,  for  £4,000  of  which 
they  held  security  in  America,  on  the  ground  that  it 
InTolved  a  too  complete  surrender  of  the  American  aasets 
without  containing  any  adequate  security  for  the  pay- 
ment of  the  purchase- money.  Before  the  learned 
county  court  judge  also  they  had  made  certain  im- 
putationa  on  the  conduct  of  Mr.  Hodgkinaon,  which  were 
subsequently  shown  to  be  baseless. 

The  official  receiver  also  approved  of  the  scheme  as 
reasonable  and  for  the  general  benefit  of  the  creditors, 
leaving  it,  however,  to  the  court  to  decide  the  question 
of  sufficiency  of  security. 

The  judge  refused  to  approve  the  scheme  on  the 
ground  that  it  was  "not  calculated  to  benefit  the 
general  body  of  creditors  "  within  the  meaning  of  sec- 
lion  18,  sub-section  6,  of  the  Bankruptcy  Act,  1883. 

Sir  0.  Bussell^  Q.C.,  Henn  Collins,  Q.O.,  and-  0.  W. 
Lawtence,  for  the  appellants. 

Bigham,  Q.O.^  and  Woolf,  for  the  respondents, 
(or.)  Bepoited  by  G.  K.  Palbt,  Eaq.,  Barriater-at»Law. 


Muir  Mackenzie,  for  the  official  receiver. 

The  following  oases  were  cited :— Kb  parte  Camph^ 
In  re  Wallace,  16  Q.  B.  D.  213,  83  W.  B.  Dig.  14;  St 
parte  Beed,  In  re  Reed,  34  W.  R.  493,  17  a  B.  D.  244; 
Ex  parte  Kearsley,  In  re  Oenese,  18  Q«  B.  D.  168,  U 
W.  B.  Dig.  16. 

Cavs,  J.— I  am  of  opinion  that  thia  appeal  should  be 
allowed.  The  approval  of  a  scheme  of  arrangement  ii 
no  doubt  a  matter  for  the  disoretion  of  the  court,  sod  I 
am  not  disposed  to.  interfere  unleaa  I  think,  as  I  do  in 
this  case,  Uiat  the  court  has  not  prooeeded  upon  right 
principles. 

The  case  is  peeoliar.  The  asaeta  are  nearly  all  ia 
Chili,  out  of  the  jurisdiction  of  the  ooort*  and  the  coUeo- 
tion  of  them  by  the  trustee  would  be  most  expeoslTe, 
and  might  result  in  a  veiy  small  dividend  or  in  no  difl- 
dend  at  all. 

Under  these  drcumstaneea  one  of  the  Chilian  psrtBea 
offers  to  buy  the  Chilian  assets  for  m  sum  repreaeatiiig 
about  their  estimated  value,  the  pnrdhase-raoney  to  be 
payable  in  sixteen  instslments  wiUiin  four  years.  Ibe 
committee  of  inspection,  composed  as  it  is  of  competqit 
men  of  business,  who  are  aoibing  on  the  report  of  an 
experienced  accountant  whom  they  aent  to  Ghili  to 
examine  the  afEairs  of  the  Chilian  house,  are  in  fsvoarof 
the  sale. 

The  trustee  proposes  the  scheme,  and  the  olBebl 
receiver,  as  the  representative  of  the  Board  of  IVade, 
approves  it  as  reasonable  and  for  the  general  benefltof 
the  creditors.  It  is  an  obvious  feature  of  the  scheme  tkit 
it  contains  no  provision  whatever  by  way  of  gasitBtae, 
but  depends  solely  for  its  success  on  the  honeaty  fld 
capacity  of  Mr.  Hodgkinson.  This  feature  of  thsielMDe 
the  committee,  who  are  creditors  of  the  firm  forilttS^ 
amount  and  who  have  had  opportunities  of  formiBg^ 
just  estimate  of  Mr.  Hodgkinson's  character,  perfeetlj 
well  understood  when  they  gave  it  their  sanction. 

The  refusal  of  the  learned  judge  to  approve  the  aobeoe 
seems  to  have  been  due  partly. to  imputations  on  Hr. 
Hodgkinson's  conduct,  which  were  unfortunately  made 
at  the  hearing,  and  which  have  now  been  shown  to  be 
baseless,  partly  to  the  feature  of  the  scheme  to  which  I 
have  alluded— the  absence  of  any  guarantee.  It  ieaiii 
that  this  is  a  matter  with  respect  to  which  the  jadgevii 
entitled  to  exercise  an  absolute  discretion ;  but  I  csnaot 
assent  to  this.  If  the  judge  supposed  that  no  adieoM 
of  arrangement,  involving  a  sale  of  assets  difB^ool^  to 
collect,  oan  ever  be  approved  by  this  court  unleae  the 
payment  of  the  purdiase-money  is  to  some  exteot 
guaranteed,  his  view  waa,  io  my  opinion,  erroneoai* 
There  ia  and  ought  to  be  no  auoh  general  doctrine.  1^ 
Mr.  Hodgkinson  were  proved  to  have  wealthy  friendi) 
there  would  be  more  force  in  the  contention  that  be 
ought  to  find  a  surety,  but  thia  ia  not  proved.  Aa  to  the 
auggestion  that  the  payment  of  the  oUima  of  the  oredi- 
tors  who  disapprove  of  the  scheme  should  be  gasranteed 
by  the  creditors  who  approve  of  it,  nothing  can  be  i^an 
unreasonable.  , 

The  acheme,  then,  may  be  expected  to  torn  ont  V0^ 
if  Mr.  Hodgkinaon  proves  honest  and  capable,  but  noj 
otherwiae.  The  majority  of  the  creditors,  who  are  well 
qualified  to  judge,  believe  Mr.  Hodgkinaon  to  be  bo"i 
honest  and  capable,  and  there  ia'  nothing  before  toe 
court  to  ahow  that  they  are  mistaken  in  tbeir  opioi90»^' 
that  the  scheme  ia  otherwise  than  reasonable  and  for  toe 
general  benefit  of  the  creditors.  The  scheme  onph 
therefore,  to  be  allowed. 

Graktbax,  J.— I  am  of  the  same  opinion.  No  donb 
caution  in  very  desirable  as  regards  the  ^PP^^^ 
schemes  of  composition  and  arrangement,  hot  want 
security  ia  not  of  itaelf  a  sufficient  reason  for  v^J^^ 
acheme  of  this  nature.  The  question  ia  ooffl*"^ 
rather  than  legal,  and  a  scheme  approved  by  aoehaoo  * 
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OOUBT  OF  ApPKiL. 


Booian  Gbhxbalb  db  Paris  v.  DeBTruB  Bros. 


OOURT  OF  A.PPB4L. 


mittee  and  Mnctioned  by  the  Board  of  Trade  ought  not 
to  be  Tvjeoted  wllhont  iome  Tory  adequate  reason. 
Appeal  allowed, 

Solfdtors  for  the  appellant,  Qtundy^  Kerahauff  Bamn^ 
S  Sameon* 

Solicitor  for  the  respondents,  H,  Montague. 

SoUdtor  for  the  offldal  reoeiYert  Solicitor  to  the  Board 
0/  Trade, 


Deo.  16,  17. 
Dbetfub 


CKOtttt  Of  Apptau 

From  Oban.  DIt. 

Bodt^t     QtKtjtALg     DE     FaBIS     V. 

Bbos.  (0.) 

Pradiee^Berviee  of  writ  out  of  furiediciion^Ditcharge 
of  order  on  ground  that  no  oauee  of  aoHonS,  8.  (7., 
1888,  ord.  11,  r.  1,  iub-eeetion  (f). 

On  an  application  under  order  11  for  leave  to  ierve  a 
writ  out  of  the  Juriedietion,  it  ie  the  duty  of  the  court,  in 
eoneidering  whether  or  not  euch  eervioe  ought  to  he 
allowed,  to  go  into  the  facte  of  the  case  in  order  toeeeif 
there  i$  any  probable  cause  of  action, 

DoMon  0/ Pearson,  J.  (33  W.  B.  823,  89  Oh,  D,  839), 


Appeal  from  a  deoblon  of  Pearson,  J.,  reported  33 
W.  B.  888,  89  Gh.  D.  239,  where  the  faots  are  fnlly 
stated.    They  were  shortly  as  follows: — 

]>reyfas  Bros,  brought  an  aotion  against  the  Perarian 
Gnano  Oo.,  olaiming,  by  Yirtne  of  a  traitS  with  the  Peru- 
Tian  Government,  the  ownership  of  oertain  cargoes  of 
gnano.  On  the  13th  of  January,  1885,  the  proMeds  of 
sale  of  the  disputed  cargoes  which  came  to  England,  to 
the  amount  of  nearly  £200,000,  were  paid  into  court  to 
the  credit  of  the  aotion  of  Dreyfue  t.  Peruvian 
Ouano  Oo, 

The  present  aetion  was  brought  by  the  Sod6t6 
G^o^rde  de  Paris,  a  French  company,  whose  offices  were 
in  Patis,  against  A.  Droyfus,  a  domidled  Frenchman 
reddent  in  Paris,  and  sned  as  Dreyfus  Bros.,  the 
Perudan  Guano  Oo.,  an  English  company,  and  Premsd, 
a  domiciled  Frenchman  resident  in  Paris,  claiming  a 
dedaration  that  the  money  in  court  to  the  credit  of 
Dreyfue  ▼.  Peruvian  Ouano  Oo.  bdonged  to  the  Boci6t6 
Q^D^rde  and  other  parties  interested  under  a  contract 
of  tbe  6th  of  July,  1869,  for  a  recdver,  and  for  an 
injunction  restrdning  Dreyfus  Bros,  from  racddngor 
dealing  with  these  funds. 

On  an  application  by  the  pldntifb  for  leaTc  to  serre 
tbe  defendants  with  tbe  writ  out  of  the  jurisdiction 
under  ord.  11,  r.  1,  sub-section  (/),  Pearson,  J.,  hdd 
that  the  evidenco  showed  that  there  was  a  posdbilily 
of  a  good  cause  of  aotion,  and  in  the  exercise  of  his  dis- 
cretion, gave  the  necessary  relief. 

From  this  deddon  the  defendants  appeded.       * 

Since  that  deddon  it  had  been  decided  by  the 
French  courts  that  the  defendants  had  an  unfettered 
right  to  receive  tbe  proceeds  of  the  guano,  subject 
only  to  the  liability  to  account  to  the  plaintiffs. 

Sir  E,  Davey,  Q,0,^  and  Ingle  Joyce,  tot  the  appd- 
lantS: 

Bigby,  Q.O.,  CozenS" Hardy,  Q,C.,  and  Butcher,  for 
tbe  pldntifls,  took  the  preliminary  objection  that  tbe 
order  dlowing  serrice  out  of  the  juri«diction  was  a 
matter  of  course ;  and  that,  at  any  rate,  it  must  depend 

(a.)  Beported  by  W.  Itikbt  Goox,  Esq.,  Barrifter-at- 
jLaw. 


on    the  faots    before   the   judge    when    service   was 
dlowed  whether  the  order  was  rightly  made. 

They  referred  to  Oall  v.  Oppenheim,  1  Times  L.  B. 
622. 

The  OouBT  overruled  the  objection. 
The  apped  was  then  proceeded  with . 

Cotton,  L.J.— This  is  a  motion  by  way  of  appeal 
from  a  decision  of  Pearson,  J.,  to  discharge  an  order 
made  by  him  for  the  issna  of  a  writ  for  serHoe  out  of 
the  jurisdiction,  and  for  liberty  to  serve  notice  of  that 
writ  out  of  the  jurisdiction— namely,  in  France.  It  is 
a  somewhat  singular  case,  because  both  plaintiffs  and 
defendants  are  French  people  domiciled  in  France,  and 
there  are  courts  in  that  Country.  But  the  plaintifCs 
come  here  saying  that  it  is  a  case  which  is  within  ord. 
11,  r.  1,  for  it  is  an  aotion  in  which  it  is  sought  to  get 
an  injunction  with  reference  to  a  large  sum  of  money 
which  is  in  court  in  this  country.  That  is  so,  and 
it  is  really,  therefore,  within  one  of  th  sub-divisions  of 
ord.  11,  r.  1.  But  was  it  right  to  bring  the  action 
here  P  Or  was  it  right,  of  the  court,  in  the  discretion 
given  to  it  to  authorize  the  issue  of  the  writ,  and  to 
authorize  notice  of  that  to  be  served  in  France  P 

When  the  case  was  before  Pearson,  J.,  on  the  evidence 
by  affidarit  he  dedined  to  discharge  the  order,  and,  as  I 
understand,  he  declined  to  discharge  it  on  a  view  of  what 
were  the  rights  of  the  parties  under  a  particular  dause 
in  tbe  contract  of  participation  which  had  been  entered 
into  between  the  plaintifh  and  defendants.  He  thought 
that  the  eridence  was  doubtful  on  what  must  be  a  ques- 
tion of  fact — ^namely,  the  rights  of  the  parties  under 
this  contract,  which  was  a  French  contract  made  be- 
tween domiciled  Frenchmen.  I  call  the  Sod6t6,  Frenoh- 
meu  because  it  is  a  French  society.  But  now  we  have 
a  great  deal  more.  At  the  time  the  order  was  made  by 
Pearson,  J.,  there  was  an  action  brought  by  Dreyfus  in 
France,  in  order  to  have  the  lights  established  ruder  the 
contract  as  against  the  other  contracting  parties,  but 
since  that  order  was  made  by  Pearson,  J.,  refudng  to 
discharge  the  issue  of  the  writ  and  tbe  order  for  service, 
there  have  been  other  proceedings  taken  by  the  8oci6»4 
as  agsiost  Dreyfus  in  order  to  have  it  established  in  the 
French  courts  that  the  Soci6<6  had  a  right  to  receive 
this  sum,  either  under  tbe  generd  law  applicable  to 
such  cases,  or  under  the  particular  terms  of  the  contract 
on  which  Pearson,  J.,  rested  his  decision.  That  has 
been  through  dl  the  courts  there,  and  the  Oourt  of 
Apped  in  Paris  and  the  Oourt  de  Oassation  have 
dedded  against  the  ddms  which  were  raised  by  the 
Sod^t^. 

Now,  that  really  shows  that  the  Sod6t§  were  wrong  in 
trying  to  establish  their  ddm  to  this  fund  in  England 
on  the  grounds  which  were  relied  on  by  them.  In  the 
wiit  which  was  authorized  to  be  served  they  put  their 
ddm  in  this  way— these  funds  are  assets  of  a  partner- 
ship, we  have  a  right  to  receive  them  as  agdnst  Drey- 
fus, or,  at  any  rate,  the  oourt  ought  to  grant  a  receiver 
and  injunction.  That  was  expressly  decided  agdnst  the 
Sooi^t^  in  these  proceedings  taken  by  them,  and  so  it 
was  ultimatdy  conceded  by  Mr.  Bigby.  That  being  so, 
we  must  take  it  that  on  that  point  as  to  the  right  to  a 
recdver,  and  the  right  to  receive  the  fund  persondly, 
the  Soci6t6  were  wrong  in  ihdr  contention  as  plaintiifs 
here. 

Then  it  was  said  there  was  another  point,  although 
not  raised  before  the  tribunals  in  France,  which  would, 
on  the  eridence  before  us,  entitle  the  Socitt^  to  a 
receiver,  or  make  it  probable  thst  the  8od6t6  was 
entitled  to  that  relief.  That  was  the  evidence  of  Mr. 
Barboux  who  is  their  witness.  It  is  pointed  out,  and  it 
has  not  been  displaced  at  all  either  by  Mr.  Eigby  or 
Mr.  Oozens-Hardy,  that  the  very  faot  on  which  Mr. 
Barboux  says  the  further  right  to  get  a  receiver  would 
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depend— namely,  tbftt  the  pertioipation  orpartaezsliip  wai 
in  Ugoldalioii— wai  aotoelly  before  the  Oourt  of  Appeal 
when  the  piooeedings  were  before  it,  and  when  it  made 
the  order  of  the  22nd  oi  April,  1886,  affirming  the 
deolfllon  of  the  court  of  first  inetanoe,  wbieh  dedded  that 
the  Sod^t^  had  no  right  personally  to  receiTe  and  no 
right  to  get  a  receiYer  of  thii  fond. 

That  being  so,  reallj  the  whole  eaee  of  the  defendants 
has  been  proved.  That  is  to  say,  it  has  been  established 
bj  the  best  evidence  possible  that  the  matter  of  fact  on 
whioh  the  right  of  the  plaintiffs  in  England  depends 
does  not  exist. 

Then  what  ought  we  to  do  P  If  we  are  satisfied  tbat 
the  tribunals  in  Paris  had  not  power  to  protect  this  fund 
if  they  thonght  right  to  do  so,  I  should  hesitate  about 
discharging  the  order  for  the  issne  of  this  writ,  and  for 
service  abroad.  But  Mr.  Barboux's  affidavit,  on  which 
reliance  was  placed  by  Mr.  Bigby  and  Mr.  Oosens-Bardy, 
In  my  opinion  shows  quite  the  contrarv.  He  explains 
why  a  receiver  would  not  be  granted  when  the  Sod6t6 
was  not  in  liquidation,  because  it  would  interfere  with 
the  rights  and  powers  and  duties  of  the  manager,  who  in 
this  case  was  Mr.  Dreyfus,  the  manager  of  the  business 
which  was  carried  on  by  the  8od6t6.  But  when  the 
Sod6ttf  is  in  liquidation,  which  to  my  mind  can  have  no 
other  meaning  than  this,  when  it  is  only  canying  on  its 
business  so  far  as  necessary  for  the  purpose  of  winding 
up  its  aflairs,  paying  its  debts,  and  distributing  its  pro- 
ceeds, that  does  not  apply.  If  that  is  so,  if  in  fact  they 
will,  in  consequence  of  that  liquidation  being  so  estab- 
lished or  existing,  be  entitled  in  France  to  get  a  reod?er, 
they  can  do  it,  but  in  my  opinion,  if  it  comes  before  us 
as  a  question  of  fact,  I  should  say  that  the  highest 
tribunal  baa  decided  what  the  French  law  is,  and  there- 
fore gives  us  podtive  evidence  that  they  are  not  entitled 
there,  or  consequently  here,  to  get  any  recdver  of  this 
fund. 

That  being  so,  what  ought  we  to  do  P  In  my  opinion, 
although  we  determine  this  matter  on  evidence  now 
brought  before  us  whioh  was  not  before  the  court  bdow, 
showing  condudvdy  what  the  French  law,  as  a  matter 
of  fact,  for  us  to  dedde  is,  we  ought  not  to  allow  this 
action  to  go  on.  The  defendants  have  not  appeared, 
that  is  to  say,  they  have  only  appeared  conditionally  in 
order  to  discharge  the  order  which  has  been  made  by 
Pearson,  J.,  for  liberty  to  issue  the  writ  and  for  service 
of  notice  abroad.  I  think,  therefore,  the  proper  thing  to 
be  done  is  to  discharge  the  order  in  chambers  and  Pear- 
son, J.'s  order  and  to  discharge  the  writ.  That  will  put 
an  end  to  this  action. 

It  is  said  that  we  are  wrong  in  conddering  these  ques- 
tions into  which  I  have  entered.  That  argument  was 
j^ndpally  based  on  a  case  before  the  other  branch  of  the 
Court  of  Appeal,  but  there  are  enormous  differences  be- 
tween that  case  and  this.  There  there  was  an  English 
contract,  because  it  was  a  bill  of  exchange  accepted  in 
France  but  accepted  payable  in  England,  and  there  were 
grave  questions  as  to  what  was  the  effect  and  validity  of 
that  Judgment  whidi  bad  been  given  in  France  with 
reference  to  the  matter.  That  is  a  very  different  matter 
from  that  which  appears  before  us  now,  where  we  have 
this  judgment  of  the  highest  tribunsl  in  France,  which 
really  decides  the  matter. 

As  a  rule,  one  ought  not  to  enter  into  the  questions 
which  are  to  be  dedded  at  the  trial  of  the  action.  But 
then  rule  4  of  this  order  requires  that  every  application 
for  leave  to  serve  such  writ  shall  be  supported  by  an 
affidavit  or  other  evidence  stating  that  in  the  belief  of 
the  deponent  the  plaintiff  had  a  good  cause  for  action. 
Kow  that  affidavit  was  made.  The  fact  that  such  an 
affidavit  is  to  be  made  shows  that  the  court  ought  to 
consider  whether  there  is  a  probable  cause  of  action  in 
respect  of  which  the  writ  is  sought  to  be  issued  and 
notice  to  be  served  abroad.  Here  that  depended  not  on 
a  question  of  English  law  but  on  a  question  o(  fact. 


Kow  that  fact  has  been  established  by  the  bsst  ufk 
evidence,  by  the  courts  whidi  can  dsdds  what  ii  rnsi 
law  dedding  what  the  fact  is,  and  the  ftust  is  ihon  II 
be  that  there  Is  no  cause  of  action.  4 

Therefore,  in  my  opinion,  having  regsrd  to  thstirf 
not  only  are  we  Justified,  but  weought,iB  aesssUs 
to  inquire  into  any  matter  whioh  is  brought  Wm  « 
the  iMurties  served,  showing  that  the  suppodtioa  ^ 
whioh  the  Judge  made  the  order  for  the  issae  of 
writ  was  erroneous,  and  does  not  exist. 

In  my  opinion,  therefore,  the  a] 
to  the  order  for  whioh  they  asle. 

Then  as  to  costs,  that  I  doubted  about,  ssveK 
hearing  the  matter  here  on  evidence  not  bsfors 
J.  But  it  is  shown  now  that  the  affidavits  irUohf 
before  Pearson,  J.,  on  behalf  of  Dreyfus  woMji 
the  fact  that  was  disputed  by  the  otbst  sids.  ! 
ought  never  to  have  stated  to  the  court  fhst  t 
existed  which  the  tribunals  in  Paris,  ths  OmI 
Appeal,  and  the  Oourt  de  Oassatlon  havo  PbovnH 
never  did  exist  This  also  Is  to  be  oonsidsisd,  tW 
matter  stood  over  after  the  appeal  wss 
before  it  came  before  us,  in  order  that  the 
8oci6t6,  might  bring  the  matter  before  the 
tribunals  to  dedde  this  matter  between  tiie 
order  to  get  their  dedsion  to  show  which  wis  . 
which  was  wrong  in  the  allegations  of  fact  wM 
raised  before  Pearson,  J. 

I  think,  therefore,  we  cannot  do  othervin 
discharging  the  order  made  by  Pearson,  X,  to  |ta| 
appellants,  Messrs.  Dreyfus,  the  costs  both  bai ' 
below. 

LmDLXT,  L.  J.— I  aai  d  the  same  opbioiiba'^^', 
nothdp  thinUng  If  the  fteets  now  befois  vhW 
before  Pearson,  J.,  leave  to  serve  this  aiUsh*^*" 
never  have  been  granted.  ,  ^ 

Hie  oontrovei^  la  of  this  natar&  fl*  "^' 
0€n6ralede  Paris  and  Messn.  Drsyfnsglf>**  ^ 
gentlemen  entered  into  a  French  contiati  w  ■*JI  i 
French  subjects,  for  the  partidpation  of  pwM*^** 
tdn  adventure,  and  their  rights  upon  tfait  ^ 
depend  upon  the  French  law,  and  Fnoiklstji 
there  Is  no  English  law  In  the  matter.  ^'^'^^ 
that  there  is  standing  to  the  credit  of  i  «H«  v 
High  Oonrt  a  very  conddemUe  fund  irUok  hMl 
ordered  to  be  pdd  ont  to  Messrs.  Brsjfiif  **. 
8od6t6  Q^nirale,  by  their  writ  in  this  Mtl«t  •*  > 
dedaration  that  they  are  entitled  to  have  tbsl  fw 
ask  for  a  receiver,  and  an  Injnnctloa  to  rsstrsJaiH 
Dreyfus  from  rsodving  It.  Under  thcss  sii«B"' 
they  apply  for  leave  to  serve  the  writ  la  tt«t  si 
against  Messrs.  Drsyfns. 

We  have  now  the  matter  eatablUhed  d^f^ 
to  enable  ns  to  see  our  way  with  pesfsot  |W**^ 
Is  established  beyond  all  posslblll^  of  eoatwMj^ 
by  French  law,  the  Sod6te  G6nftrale  are  not  fla^ 
recdve  that  money,  that  they  are  not  entltlsd  top 
Messrs.  Dreyfus  from  receiving  the  monef,  ^ 
Messrs.  Dreyfus  are  the  proper  people  ^  8^  !^ 
also*  not  in  controversy  at  all  that  when  1<«<'';J^ 
have  got  it   it  must  be    brought  into   •^"^ 
accounted  for  by  them  as  part  of  the  mon^ys^J* 
Sttbjeot  to  the  contract  to  whidi  I  have  >^^"*J: 
they  are  the  people  to  get  it.    Even  according to^ 
davit  which  we  have  last  had  before  us,  snd  relid  s 
Mr.  Rigby,  it  seems  to  me  to  be  quite  plain  tbst  m 
per  mode  of  proceeding,   even  in  Fiance,  isJ"J 
let  Messrs.  Dreyfus   get    in    that  oulstsodlag  ■ 
Whether,  when  they  have  got  it»  matters  are  in  sjbp 
liquidation  to  enable  the  8od^t€  GWoAfdeto  W" 
deposited  is  a  question  for  the  French  ««"*»  ^TJ 
us ;  but  it  is  impossible  for  Messrs.  Dreyfus  cwa  » JJi 
ply  with  any  order  of  that  kind  unless  they  «**  *^JL^ 
from  us.    It  is  an  outstanding  asset  wUoh  tlienw- 
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oonrtt  isy  Uesniu  t^reyfoa  are  to  get  Ib^  and  no  one  hu 
a  rlgbt  to  My  they  shall  not  get  it  In.  That  appeanr  to 
be  the  simple  answer  to  the  case. 

We  are  referred  to  order  11,  and  It  Is  oontettded  that, 
inaamooh  aH  an  bjanctlon  Is  asked,  and  aa  an  af&darlt 
baa  been  made  in  the  terms  required  by  that  order,  we 
have  no  right  to  refase  leate  to  serte  this  writ,  and  it 
baa  been  contended,  npon  the  anthoritj  of  Odtt  t. 
Opp^heim,  ihat  if  we  do  we  shall  be  rannlnit  ebmitet 
to  a  decision  of  the  other  branoh  of  this  oottrt.  I  diiler 
enCirely  from  erery  one  of  those  allegations.  In  the 
£rst  place  order  11  enumerates  certain  droaastances 
nnder  which,  and  under  which  alone,  the  court  can  give 
leave  to  ssTtc  writs  out  of  the  JurisdictioQ.  tt  does  not 
Miy  that  when  those  drcumstanoes  occur  the  court  is 
boun^  to  glTe  leare.  On  the  contrary,  the  luignage  is 
that  seMce  out  of  the  Jurisdiction  **  may  be  allowed  bt 
the  court  or  a  Judge ""  in  certain  spedfled  etents.  This 
ahows  that  the  court  has  a  discretion,  and  is  bound  to 
exercise  its  discretion.  This  becomes  still  plainer  bf 
turning  to  rule  3,  which  states  certain  matters  which  the 
court  is  bound  to  hare  regard  to  when  it  is  asked  lor 
leave  to  serve  a  writ  in  Irdand  or  Scotland.  It  is  not 
that  you  are. entitled  to  hare  leave  dmply  because  you 
bring  your  case  within  one  or  the  other  of  the  eleven 
rules  off  order  11.  You  cannot  get  the  leave  unless  you 
do,  but  it  does  not  follow  If  you  do  you  are  to  have  the 
leave.  The  court  has  a  discretion,  and  that  disoreiloB 
must,  of  course,  be  exerdsed  Judicially,  and  upon  pro- 
per grounds* 

Then  it  is  a^UI  you  cannot  go  into  the  aeriti.  That 
ia  quite  true.  Of  oourse  yon  cannot  properly,  open  as 
apjUoation  to  sarve  a  writ,  try  the  action.  The  objeot  in 
gMsg  ksw  to  aerva  the  wilt  is  to  put  the  partiea  in  a 
position  to  try  the  aetion  by*and«l^e,  but  at  the  same 
time  a  Judge  cannot  perform  the  doty  imposed  upofi 
bim  by  this  order  unleee  be  so  far  lookt  into  the  matter 
aa  to  see  whether  the  plafaitlfE  has  a  probable  oanse  of 
aetion  or  not*  I  do  not  think  the  court  ought  to  look 
Into  the  defence  aa  distinguished  from  the  pldntlirs 
aase.  Tbe  court  must  lodi  at  the  plaintiiTs  ease  and 
im  whether  he  baa  a  probaUe  cause  of  action.  If  he 
kaa  no  probable  cause  of  action,  and  if  the  cause  of 
MHon  depends  entirely  on  fordgn  law,  and  the  proper 
foreign  tribunal  has  dedded  against  him,  that  he  has  no 
aamse  of  aotlon,  there  Is  no  ground  for  exerddng  the 
dlaoMtlon  of  the  coi»t»  and  the  oonrt  ought  to  lefuae  the 
leave  to  serve  the  writ.  That  is  not  contrary  to  CW  t. 
Opp9nh4§m  n  I  understand  it|  but  quite  the  revenOi 
CM  T.  OppinhHm  does  not  contain  a  word  which  goes 
to  ahow  that  if  tiie  oonrt  sees  the  iddntlfl  has  no  ease, 
and  if  it  has  already  been  dedded  by  a  compet«it  court 
that  he  has  no  such  right  as  he  alleges,  this  oourt  should 
go  through  the  f aiee  of  giving  leave  to  serve  a  writ  out 
of  tbe  Juiisdiction  when  there  is  nothing  to  be  gained 
by  it.  Therefore  it  appears  to  me,  now  we  have  the 
materials  before  us  in  the  shape  in  which  we  have,  that 
thia  is  a  case  in  which  leave  to  serve  the  writ  abroad 
ought  not  to  be  given,  and  the  appeal  must  be  allowed. 

Then,  as  regale  the  costs,  no  doubt  there  is  a  little 
dilBeulty  in  consequence  of  fresh  facts  having  come 
lorwaid,  but  the  broad  result  is  this,  that  Messrs. 
Prqrfus  were  right  throughout  This  was  a  veiy  speou- 
lative  aetion.  When  one  foreigner  sues  another  in  the 
oonrta  of  this  eountiy  on  a  fordgn  oontraot  he  is  making 
a  very  haaardons  experiment  in  asking  for  leave  to  serve 
the  defendant,  a  foreigner,  out  of  the  Jurisdiction.  If 
he  is  wrong,  if  his  opponent  is  right  from  the  first,  I 
oannot  see  on  what  inrindple  tbe  defendant  ought  not  to 
be  IndeBwified  and  should  not  have  costs*  It  appears  to 
me,  therefore,  the  appeal  ought  to  be  allowed,  with  costs 
here  and  bdow. 

Loras,  Iii X— ^-Allowing  or  disaHowing  eeifloe  out  of 
the  Jurisdiction  is  a  matter  of  disaretion.    If  a  pHmd 


le  case  Is  made  on  the  afftdavite  that  then  ii  a  cause 
of  aetion  within  order  11^  ahd  ihe  rulei  of  ihat  order, 
the  court  in  its  diaoretion  permits  the  servios.  If,  on 
the  other  hand,  no  snob  ease  is  made  out,  or  it  it  is 
shown  by  the  party  on  whom  service'  is  sought  to  be 
efleotad  that  there  is  a  dear  and  complete  dafende^  the 
oourt  in  its  diseretion  doea  not  giant,  bot  refuas^aueh 
service.  Applying  that  to  the  pieeent  ease  it  ai^^ears  to 
me  ^t  if  thia  action  prooeedM,  and  the  Judgments  in 
the  jf rench  courts  were  pleaded,  tney  would  furnish  H 
oompie^  answer  to  the  caae  which  tlie  plainnfl  now  sett 
up  on  tne  ground  of  rea  fudieaia.  Therefore  fp  permit 
the  service  to  continue  would  be  vexatious  and  oppres- 
dve  towards  the  defendautk  I  think,  therefore,  the 
service  should  not  be  allowed* 

But  it  is  add  that  this  deddon  is  not  in  accordance 
with  the  deddon  o^  Call  v.  Oppmheim  in  the  other 
dividon  of  this  oourt.  In  my  opinion  the  dedsion  is  in 
no  way  inoondsteut  with  that  case.  It  is  said  that  on 
an  application  like  the  preeeut  the  court  is  not  entitled 
to  go  into  the  merits  of  the  case.  That  in  perfeotly  true. 
The  court  does  not  go  into  the  merits  in  the  sense  of 
dedding  the  case,  but  it  is  dear  ihat  the  court  must,  to 
a  certa£  extent,  go  into  the  facts  in  order  to  determine 
whether  or  not  there  is  a  cause  of  action,  or  whether  or 
not  there  is  a  complete  answer  to  that  cause  of  action 
which  can  be  furnished  by  the  defendants.  The  appeal, 
in  my  opinion,  therefore  succeedi. 

Appml  dHomd* 

Solicitors,  G.  M.  Okmmk  ;  MMMl  Abrahatm,  Son^ 


From  Q«  B.  Div,  MardK  15* 

Bbthxll  ft  Go.  V.  Olasx  &  Co.  (d.) 

in  trandtn^G'oods   h(nt§Jd  for   Mpnmni^ 
trMfAHM  to  vender  to  ihlp^DtihNry  on  hoatd  $h4p 
-^TerminaHon  of  tramii. 

Certain  ffooda  having  hem  purehaaed  tn  England^  the 
pwrehoBer  Hai  a  comignmeri  ncU  to  the  vendan  **io 
cornign  the  ten  hogeheadi  holhw  ware  h  The  Bailing 
Powns,  to  Melheume,  loading  in  the  Eaet  India  Doeke 
here.**  The  goode  were  aeeordinglg  deliwered  hy  the 
vendore  to  earriere  for  ehipmeni  on  hoard  The  Darling 
Downs.  The  venders,  having  heard  of  the  ineolvenog  of 
the  purehaeere,  telegraphed  to  the  earriere  to  eiop  the 
goode,  hut  thie  Uiegran^  arrived  too  UUe  to  prevent  the 
goode  heing  ehipped  on  hoard  The  Dading  Downs,  which 
then  eaUed  for  Mdhoume*  The  vendore  thereapen, 
hefore  the  arrival  of  the  ship  at  Melbourne,  gave  the 
ehipwmere  notice  thai  they  elaimed  the  goode. 

Held,  that  the  traneit  uraw  noi  at  an  end  until  the 
arrival  of  the  goode  at  Melboume,  and  that  the  netiee  to 
atop  waagood. 

Judgment  of  the  Queen's  Bench  IMvidon  (ante,  p.  185, 
19  Q.  B.  Z>.  653),  dfflrmed. 

Appeal  by  the  trustee  of  the  estate  of  Heesrs.  Tickle 
k  Oo.,  the  purchasers  of  certain  goods,  from  the  Judg- 
ment of  the  Dividonal  Oonrt  (ICathew  and  Oave,  JJ.)  in 
favour  of  the  unpdd  vendors,  who  daimed  the  g(x>ds 
under  a  notice  to  atop  in  traneiiu, 

Tbe  facts  are  fully  set  out  in  the  report  of  the  case 
below  (ante^  p.  185,  19  Q.  B.  D.  553).  It  is  only 
necessary  to  add  that  on  August  8,  1885,  Olark  k  Oo., 
the  unpaid  vendors,  wfote  to  Bethell  k  Oo.,  the  ship- 
owners, oldming  the  ten  hogsheads  as  thdr  property, 
and  npon  September  81  pdd  Bethell  ft  Oo.  the  freight 
to  Kdbonme.  On  Oetobes  15  The  Darling  pcwne 
arrived  at  Hdbonme. 

(a.)  Reported  byW.  F.Barbt,  Esqi,  Barrieter-at-Law. 
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OovBx  op  Apful 


The  argnmenta  were  the  same  as  in  the  court  below, 
Vcdpy  T.  G^ftion,  4  0.  B.  837,  being  referred  to  ia 
addition  to  the  authorities  there  oited* 

WUIU,  Q.O.,  and  G.  E.  Lyon,  for  the  trustee. 

E.  T.  Beid,  Q.O.y  0.  M.  Plumptree^  and  C.  LoMy 
Smitht  for  the  Tenders,  were  not  ocdled  upon. 

Lord  EsHiB,  M.B. — ^The  purchasers  being  insolfent, 
the  unpaid  vendors  had  the  right  to  stop  the  goods  in 
tramitu.  The  right  to  stop  goods  in  tranaiiu  Is 
derifed  from  the  custom  of  merchants,  and  has  been 
adopted  by  the  oourts.  It  is,  therefore,  useless  to  argue 
the  question  upon  principle  ;  it  is  a  right  to  stop  goods 
in  traniitUf  although  in  cTery  respect  the  goods  have 
become  the  property  of  the  Tendee.  The  right  has 
always  been  construed  liberally  in  favour  of  the  unpaid 
vendor.  The  doctrine  has  been  frequently  stated.  If 
goods  which  are  purchased  have  not  been  delivered  to 
the  purchaser  or  to  anyone  for  him  otherwise  than  as  a 
carrier,  as  long  as  the  goods  are  in  the  hands  of  a 
canier  for  the  purpose  of  carriage,  even  though  the 
carrier  may  be  the  agent  of  the  purchaser  to  accept 
delivery  of  the  goods  so  as  to  pass  the  property,  '^c 
goods  may  be  stopped  in  transitu  by  the  unpaid  vendor. 
Difficulties  have  arisen  in  some  cases  where  the  goods 
are  in  the  hands  of  a  carrier,  but  the  original  transit  is 
at  an  end.  Where  the  transit  arises  from  the  terms  of 
the  contract  or  from  the  directions  given  by  the  pur- 
chaser to  the  vendor,  the  doctrine  applies.  But  where 
the  goods  are  In  the  hands  of  the  carrier,  not  by  reason 
of  the  terms  of  the  contract  or  of  the  directions  of  the 
purchaser  to  the  vendor,  but  by  reason  of  fresh  direc- 
tions given  by  the  purchaser,  the  transit  is  at  an  end 
—that  is  to  say,  if  the  purchaser  gives  directions  to  the 
vendor  to  send  the  goods  by  carrier  to  a  particular 
place,  to  be  kept  there  till  a  new  order  is  given  as  to 
their  future  traneit,  the  transit  is  at  an  end  when 
the  goods  arrive  at  that  place.  The  question  ia,  under 
which  head  this  case  comes.  Whether  the  purchaser 
gave  the  vendor  directions  for  the  carriage  to  a  par- 
ticular place  is  a  question  of  fact  in  each  case.  The 
question  here  is  whether  the  purchasers  gave  directions 
to  the  vendors  for  the  carriage  tio  Melbourne ;  if  so,  as 
long  as  the  goods  were  in  the  hands  of  any  of  the 
oaniers  in  obedience  to  those  dlreotionB,  until  arrival  at 
Melbourne,  the  vendors  were  entitled  to  stop  them  in 
transitu.  The  goods  were  purchased  at  Wolverhamp- 
ton. Nothing  was  said  in  the  contract  as  to  where 
they  were  to  be  sent.  The  purchasers  only  gave  one 
set  of  directions  contained  in  the  consignment  note  re- 
ceived by  the  vendors  on  the  28th  of  June.  Is  the  true 
meaning  of  that  document  that  the  goods  were  to  be 
sent  to  T?ie  Darling  Doums  to  be  kept  there  as  in  a 
warehouse,  subject  to  fresh  orders  from  the  purchasers 
as  to  their  future  transit,  and  that  the  transit  was  at  an 
end  when  the  goods  were  delivered  on  board  the  ship  P 
The  ship  was  in  the  docks  loading  for  Melbourne.  The 
mate  would  have  no  authority  to  receive  the  goods  on 
board  to  be  kept  as  in  a  warehouse.  If  the  mate  had 
auch  authority  the  ship  might  be  kept  in  the  docks  for 
an  indefinite  time.  The  bueiness  meaning  of  the  docu- 
ment is  that  the  goods  were  to  be  delivered  on  board 
the  ship  to  be  carried  to  Melbourne.  The  mode  of 
doing  that  would  be  to  bring  the  goods  alongside,  to  take 
the  mate's  receipt,  and  then  to  take  a  biil  of  lading. 
That  was  what  was  done.  The  mate's  receipt  meant 
that  the  goods  were  received  on  board  for  carriage  to 
Melbourne.  The  bills  of  lading  were  made  out  in 
accordance  therewith.  The  goods,  therefore,  were  in 
the  carrier's  hands  as  carriers  from  the  time  they  left 
Wolverhampton  until  they  arrived  at  Melbourne. 
Fresh  directions  fkom  the  purchasers  were  not  necessary, 
as  the  carriage  would  continue  to  Melbourne  upon  thdr 
original  directions  to  the  vendors. 

The  argument  advanced  on  behalf  of  the  purobasen 


is  met  by  a  passage  from  the  Judgment  of  Boww,  U., 
in  Kendal  v.  Marshall,  31  W.  B.  697,  11  afi.B. 
356  : — "  But  when  goods  are  bought  to  be  aftemri 
despatched  as  the  vendee  shall  direct,  and  itiBnotpiil 
of  the  bargain  that  the  goods  shall  be  sent  to  any  p» 
ticular  place,  in  that  case  the  transit  odIj  ends  when  tt( 
goods  reach  the  place  ultimately  named  bj  the  vendees 
their  destination."  That  is  this  very  esse.  WeeeM 
npon  that  rule  in  Ex  parte  MiUs,  15  Q.  B.  D.  ^ 
33  W.  E.  Dig.  215,  where  I  9»ld:-«In  Dfmi 
Baldwin^  5  East,  175,  Lord  Ellenboroogh.  C/j 
said  that  '  the  goods  had  so  far  gotten  to  the  dj 
of  their  Journey  that  they  waited  for  new  odii 
from  the  purchaser  to  put  them  agahi  in  motot 
communicate  to  them  another  substantial  d^tiiu^ 
and  that  without  such  orders  they  would  oontinneii^ 
tionary.'  So  here  the  goods,  when  they  resohed" 
ampton,  had  got  to  the  end  of  a  journey,  bat  n 
that  place  they  waited  for  new  orders  from  the 
chaser  to  put  them  again  In  motion."  That  Ii 
case  here.  The  goods  would  continue  in  motion 
any  new  orders  until  their  arrival  at  Melbonme* 
fore  the  vendors  had  a  right  to  stop  them  i% 
until  their  arrival  there. 

Was,  then,  the  notice  to  stop  sufficient  P  It  _-_, 
a  mere  paper  notice  which  could  not  be  ORi^'^ 
The  shipowners  were  able  to  stop  the  goodi  \iiw 
graph  upon  their  arrival  at  Melbourne.  The  sotioitf 
a  good  one.    The  appeal  must  therefore  be  dtemiarfi  _ 

Frt,  LJ.^It  is  clear  that  every  delireiy  too^ 
of  the  purchaser  is  not  a  determination  of  the  IW 
If  the  agent  is  an  agent  to  hold  the  goods,  the  las'* 
at  an  end.     But  if   delivery  is   to  sa  sgei^  *^ 
duty  it  is  simply  to  transmit  the  goods  on,  hy*^ 
such  agents  there  may  be,  the  transit  oosti**,'* 
final  delivery  at  the  place  of  destinatioB.  I^* 
refer  to  one  authority  only — BemdUoa  »  *^^ 
W.  B.  1168,  L.E.4  Eq.  481,  where  In*  Hitt«f 
(then  Vice-OhanceUor)  said :— •*  In  thatoriW^f* 

ptsl 
person  interposed  between  Tender   and  P*>!^, 
such  a  way  that  the  traneituB  is  not  at 


nl  p«^-i| 
ttteod,isd1l^ 
nd  theeosrii 


chartering  it  appears  to  me  that  the  oaptsisoi  bm^"^ 
person  interposed  between  Tender   and  nsicye^  ^ 
such  a  way  that  the  traneituB  is  not  at  ax 
the  goods  will  not  be  parted  with,  and 
will  not  receive  them  into  his  poasession,  until  the 
has  terminated  and  the  freight  paid  mo(m^|^ 
arrangement  in  the  charter-party."    In  the  ir*"^ 
I  have  come  to  the  conclusion  that  the  rsilwsy 
the  Thames  Lighterage  Co.,  ai^d  the  shlpovseii  i 
agents  of  the  purchasers  to  carry  out  the  tniMiti 
transit  was  not  at  an  end  until  the  anifsl  ^■^^^ 
at  Melbourne,  and  therefore  the  vendca  hsd  s  i 
to  stop  the  goods  in  transU%i, 

LopBS,  Ij.J. — I  am  of  the  same  opinion.  The 
upon  the  subject,  in  the  words  of  Lord  EUenboroi| 
Viooon  V.  Baldwin^  is  that  if  the  goods  haresoftt^ 
to  the  end  of  their  journey  that  they  have  to  w 
new  orders  from  the  purchaser  to  put  them  HF 
motion,  to  communicate  to  them  another  sobiM 
destination,  and  if  without  such  orders  the  8^* 
continue  stationary,  then  the  transit  is  at  an  end 
when  a  place  is  named  by  the  purchaser  to  the  ia> 
the  ultimate  place  of  destbiation,  the  transit  is  nocs 
end  until  the  goods  have  reached  that  deetinstwM 
d  fortiori,  that  would  be  the  case  when  the jy 
destination  is  named  in  the  contract  The  V^, 
turns  upon  the  true  meimiog  of  the  oonsignnieB^ 
It  seenas  to  me  to  mean  that  the  vendors  v***!^ 
the  goods  to  Melbourne.  The  carriage  was  to  Mel 
Until  the  goods  arrived  at  Melbourne  the  traattti 
continue,  and  the  right  to  stop  in  transUu  wobjs 
tinue  also. 

Appeal  dismissed. 

Solioltoc  for  the  trustee  of  the  vendesi,  »^.  ^ 
\    Solicitor  for  the  vendors,  O.  B.  SMofd. 
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Oorar  OF  Appbal. 


WbBLB  ft  Oo.,  APPBLLAMTfl, 


OouRT  OP  Appbal* 


AoaQ.fi.I>if.  Marohl2,13. 

WsBLK  &  Co.,  Appellant. 
CoLdUHOTTKy  Bespond&nt.  (0.) 

hmetax^Foreign  flrm^Trade  exercUed  within  t?ie 
United  Kingdom^ Pto/U$  ariiing  there/rom^6  <k  6 
F«.  e.  36,  M.  41,  4i— 16  A  17  Vid.  e.  34,  $.  2, 
kkeduU  D. 

The  ameUanti,  who  were  wine  mereha/nU  domiciled 

*  roKtoii  at  Beinu,  in  France,  employed  a  London 

o/vrinemerchanU  as  their  eole  agents  in  the  United 

''    for  the  edle  of  their  wine,  the  agenU  heing  paid 

^mamuicn  {upon  which  they  paid  income  tax)  on  all 

mikmM  fts(  the  appeOante  in  the  United  Kingdom,  and 

WMlh  ^  expeneee.      The  agente*  office  wa$  taken  in 

'MrtuE  mme  and  on  their  own  eole  account,  and  they 

tmtiei  on  their  own  hueine»$  there.     The  apptElanU^ 

MM  Ml  vMwted  in  the  list  of  wine  fnerehante  in  the 

^Uekm  Diredory.**     Price  liete  and  circulars  were 

fmUme  (0  time  ieeued  hy  the  agents  to  wine  merchanie, 

}  tMOa  (nilAoHty  of  the  appeUanU,  giwing  the  price  of 

Q-m^  and  ike  terms  of  saie.    Orders  for  wine  were 

.mmwOUd  hf  the  agents  to  the  appellants  at  Beims,  and 

^ssip^dJoMtt  forwarded  the  wine  direct  to  the  eustomers, 

^M  th«  gndt  were  invoiced  in  the  appellant^  name  as 

^«wn,ttfleofilrcki«  for  the  wine  heing  made  hy  the 

■J* «»  ftijfciJMi.    The  terms  of  sale  were  that  the 

WMioaiaddatiftffiw  stored  in  the  cellars  at  Reims, 

2**"*  •/ ?«W»y  and  carriage  being  paid  hy  the  pur^ 

Jjjji  nd  ik  urine  heing  at  his  risk  from  the  time  it 

^Ae  eaavft   The  appeUanU  kmi  no  wine  in  England, 

•»  «  «  hanking  account  there,    •  The  purcJuMers 

^^f^ ^  agents,  who  remiUed  the  emount  to  the 

9ff^^  paid  the  appellants  direct,  and  the  appel" 

•**"<f««i^  to  the  purchasers  for  dfl  payments. 

^ad,  that  a  trade  was  exercised  within  the  United 

^Mtt  tnthin  the  tecond  clause  of  schedule  D.  to 

Mm  1 0/ 16  ^  17  Vid.  c  U,  and  that  the  appeUanU 

9m  euettahle  to  the  income  tax  upon  the  annual  profits 

•r  mds$  ariting  therefrom. 

^Bdialso,  thai  section  41  0/  5  <fe  6  VicL  c.  36  did  not 

gStM  language  of  schedule  D.,  hut  was  intended  to 

f¥ Commissioners  in  recovering  the  tax. 

j^-ftw  iteted  ludec  43  &  44  Vict,  0.  19,  a.  59,  by  the 

SP""^"^«B  of  Inoome  Tax  for  the  Oity  of  London 

M  tt  appeal  by  Werle  ft  Oo.  againat  an  aaaeaament 

fiOOO,  ander  aohedule  I),  of  16  ft  17  Yiot.  o.  34, 

ipn  them  in  the  name  of  their  agenta,  Fenwiok, 

^>A0o. 

w  appeUanta*  Ann  waa  oompoaed  of  three  peraona, 
of  whom  were  French  aubjecta,  domidled  and 
Attog  hi  Franoe.  Tho  bnaineaa  of  the  firm  waa  that 
viiMyard  proprietora,  champagne  makera,  and  cham- 
^6  meiehante  at  Beima,  in  France. 
%e  appellanta,  in  pnrananoe  of  thefar  bnaineaa,  were 
tbe  halrit  of  forwarding  and  aending  ohcunpagne  to 
The  yearly  quantity  ao  forwarded  and  aent 
▼ery  conaiderable,  and  the  traneaotiona 
ended  over  many  yeara.  In  addition  to  the  wine 
t  to  England,  the  appellanta  carried  on  a  Tery  large 
Bneaa  in  Tarloua  other  parte  of  the  world,  and  Tery 
|e  qnantitiea  of  champagne  were  annually  aold  by 
for  delif ery  in  other  oountriea  beaides  Bogland. 
aalee  were  made  on  the  aame  terma  aa  thoae 
to   aalee   to   Engliah    conaamera   hereinafter 


Adfertiaementa  in  the  Wine  Trade  Beview  and 
\iley  A  OoJs  Wine  and  Spirit  Oircular,  both 
ihUoationB  oircnlathag  ezoluaiTely  among  the  wine 
ide,  ware  fiom  time  to  time  iaaued  and  publiahed  in 
^CfUoid  of  the  appellanta'  wine,  and  price  liato  and 
Aceidan  were  from  time  to  time  iaaued  and  diatributed 


(cu)  Bapoclod  bj  W.  F.  Babbt,  Eeq.,  Barriater-at-Law. 


in  England  by  Fenwiok,  Parrot,  ft  Oo.,  with  the 
authority  of  the  appellanta,  detailing  the  price  and 
terma  of  aale  of  the  appellanta'  wine.  Theae  circulara 
were  aent  to  wine  merchanta  and  dealoia,  and  not  to 
private  oonaimiera.  The  price  Uata  contained  the  prioea 
of  winee  of  other  manufaoturera  aa  well  aa  of  the 
appellanta,  and  at  the  foot  waa  printed  the  signature, 
"Fenwiok,  Parrot,  ft  Oo.,  aole  agenta  for  the  United 
Kingdom.*'  The  circulara  were  dated  from  Beima,  and 
the  aignature  of  the  appellants  waa  lithographed  on 
them.  At  the  foot  waa  printed,  *'With  beat  compU- 
menta  of  Fenwiok,  Parroty  ft  Oo.,  aole  agents  in  the 
United  Kingdom. 

The  appellants  had  an  arrangement  with  Fenwiok, 
Parrot,  ft  Oo.,  who  carried  on  buaineaa  as  wine  mer- 
chanta, under  which  the  latter  acted  as  the  aole  repre- 
aentatiTea  in  England  of  the  appellanta  for  the  aale  of 
their  champagne  at  auch  pricea  as  were  from  time  to 
time  furnished  by  the  appellanta,  who  paid  Fenwiok, 
Parrot,  ft  Oo.  a  commiaaion  on  all  wines  aold  by  the 
appellanta  in  England,  whether  through  the  agency  of 
Fenwiok,  Parrot,  ft  Oo.,  or  otherwiae.  The  appellanta 
did  not  otherwiae  remunerate  Fenwiok,  Parrot,  ft  Oo., 
who  paid  their  own  office  and  other  expenaes. 

Fenwiok,  Parrot,  ft  Oo.'a  place  of  buaineaa  conalated 
of  a  aet  of  officea  at  124,  Fenchurch-atreet,  in  the  Oity 
of  London,  which  premiaea  were  taken  in  their  own 
name  and  on  their  own  aole  account,  and  where  they 
carried  on  their  own  buainees  aa  wine  merchanta.  Tbe 
name  of  Fenwiok,  Parrot,  ft  Oo.  alone  appeared  on  the 
outer  door,  hot  on  an  inside  window,  which  could  only 
be  seen  from  the  atairoaae  leading  to  the  office  of 
Fenwiok,  Parrot,  ft  Oo.,  the  following  names  appeared  :— 
Werle  ft  Oo.,  anooeaeors  Yen?e  Olicquot  Ponaardin, 
Beima;  Fenwiok,  Parrot^  ft  Oo.,  agenta,  late  Bobert 
Belby  ft  Sons. 

Fenwiok,  Parrot,  ft  Oo.  caused  tbe  following  entry  to 
be  inserted  in  the  list  of  wine  merchants  in  the 
''London  Directory'*: — "Olicquot  Ponsardin  Yeuve, 
124,  Fenchufoh-street,  E.O."  Fenwiok,  Parrot,  ft  Oo. 
made  a  special  payment  on  their  own  account  to  obtain 
the  aboTC  insertion.  Fenwiok,  Parrot,  ft  Oo.  were  duly 
taxed  on  all  profits  made  by  them,  including  their  profits 
made  as  representati?es  of  the  appellants. 

Fenwiok,  Parrot,  ft  Oo.  sought  for  ordera  for  the 
appellants'  diampagne  in  Tarious  parts  of  England.  All 
orders  for  the  appellants*  wine  were  sought  and  taken 
for  and  on  behalf  of  the  appellants  by  Fenwiok, 
Panot,  ft  Oo.  as  their  agents*  The  orders  so  obtained 
were  transmitted  by  Fenwiok,  Parrot,  ft  Oo.  direct  to 
the  appellants  at  Bdms.  In  responae  to  the  order  so 
received  the  appellants  forwarded  the  wine  direct  to  the 
customer,  and  the  gooda  were  invoiced  to  him  in  the 
appellants*  name  as  vendors. 

The  purchasers  paid  the  equivalent  of  the  amount  of 
the  invoice  in  English  money,  or  by  bill  on  Paris  in 
French  money  to  Fenwiok,  Parrot,  ft  Oo.,  at  124,  Fen- 
church-street,  and  Fenwiok,  Parrot,  ft  Oo.  at  once  re-, 
mitted  the  amount  to  the  appellants,  or  the  amount  was 
remitted  by  the  purchaser  direct  to  the  appellants  at 
Beims.  If  paid  to  Fenwiok,  Parrot,  ft  Oo.  it  waa  not 
carried  to  the  credit  of  the  appellanta  in  any  current 
account.  Some  amoonta  due  in  reapeot  of  the  wine  ao  aold 
were  paid  by  bills  of  exchange  drawn  by  the  appellanta  on 
the  purchasers,  and  forwarded  by  the  appellants  to  Fen- 
wick,  Parrot,  ft  Oo.,  at  124,  Fenchurch-street,  in  order  that 
they  might  obtain  the  acceptance  of  the  bills,  which, 
when  obteined,  were  then  held  on  behalf  of  the  appel- 
lanta. The  appellanta  aent  from  Beima  formal  receipts 
to  the  purchasers  for  all  payments,  whether  made  direct 
or  through  Fenwiok,  Parrot,  ft  Oo. 

The  appellants  took  all  gains  and  suilered  all  losses 
occasioned  on  the  sale  of  any  wine  in  England,  and  Fen- 
wiok, Parrot,  ft  Oo.  had  no  interest  in  any  such  sale 
other  than  thek  agents^  commission  on  each  transaction* 


It  2ia4  pooaaiooal]^  happoQed  that  pazohaaen  ha4  not 
paid  igf  win^  irop^li^  by  thp  appellants,  and  tliereupon 
pxooemng9  had  been  taken  in  tne  English  coar^  in  the 
name  of  the  appellant«,  and  proof  in  bankrnptoy  had  been 
made  in  theit  own  name  against  a  bankrupt  debtor, 

Th§  terms  of  sale  were  tiiat^  all  wine  was  sold  as  it  wfis 
then  stored  in  the  appellants'  cellazs  at  Eeims.  The  cost 
of  paoking  and  forwarding  the  wine  was  paid  by  the 
buyer^  Who  also  paid  the  carriage  and  fze^h^  and  the 
wine  was  at  his  risk  from  the  time  it  left  the  appellants^ 
cellars.  The  appellants  kept  a  large  stock  of  wine  in 
Beims  for  sale  in  any  pfot  ox  the  worild,  bat  they  kept  no 
wine  in  England* 

The  ^^estion  for  the  ooort  was  whether,  on  the  abo^a 
facts*  a  trade,  employment,  or  Yocation  was  exercised 
withhi  the  United  Kingdom  which  rendered  the  appel- 
lants liable  to  be  assessed  for  duties  on  profits  under 
schedule  D.  of  16  &  17  Vict.  c.  84. 

The  Queen's  Bench  BlTlsion  (Lord  Ooleridge,  DJ., 
and  Field,  J.),  held  that  the  appellants  were  liable  to  be 
assessed  upon  the  authority  of  Pommery  ▼.  Apthorpe, 
35  W«  B.  307« 

By  16  ft  17  Vict  c.  34,  9.  S,  schedule  D.,  duties  are 
imposed  "for  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing  to  any  person  whatefer, 
whether  a  subject  of  her  Majesty  or  not,  although  not 
resident  within  the  United  Kingdom,  from  any  prop- 
erty whate?er  in  the  United  Kingdom,  or  any  pro- 
fession, trade,  employment,  ox  Tocation  exerdsed 
within  the  United  Kingdom.  .  •  •''  By  section  6  the 
duties  thereby  granted  are  to  be  assessed  under  the 
regulations  and  provisions  of  5  ft  6  Vict  c.  35. 

OeAeri,  Q.a,  and  F.  W*  SbUam$,  for  the  appel- 
lants.—A  foreigner  resident  abroad  cannot  be  assessed 
to  income  tax  unless  he  has  an  agent  in  this  country  in 
receipt  of  the  gains  or  profits :  6  ft  6  Yiot.  c  B5,  ss. 
41,  44,  61—68.  If  the  agent  is  in  recent  of  the  profits 
he  alone  can  be  assessed,  but  he  is  assessed  on  behalf  of 
the  foreign  principal.  The  Legitdatnr e  cannot  be  taken 
as  intending  to  tax  foreigners  not  resident  heie;  there 
is  no  machinery  In  the  Act  lev  doing  so ;  it  can  only 
assess  the  agent  here  in  receipt  of  the  profits :  Suttey  v. 
fFhe  AUomey-GtMral.  8  W.  B.  479,  6  H.  ft  N.  711. 
Secondly,  the  appellants  do  not  exercise  a  trade  in 
England.  They  carry  on  a  trade  with  England,  not  in 
England.  It  must  be  admitted,  as  the  ease  has  not  found 
lihe  contrary,  that  the  contracts  with  ^  puiohasass  are 
made  here  1^  the  appellants*  agents,  but  the  appellants 
haTC  no  office  here  and  no  alerks,  and  no  banking 
account.  The  property  in  the  wine  passed  to  the  pun- 
chaser  at  Beims ;  deUvery  being  given  to  him  in  the 
cellarB  Hiere,  from  which  time  it  was  at  his  risk.  The  trade 
is  exercised  where  the  profits  come  home — ^that  is,  at 
Beims  :  SuUey  ▼.  The  Attormy'Gmima.  The  facts  in 
TitoMer  t.  Apthorpe^  88  W.  B.  648,  and  Fomnmy  ▼• 
Apihorpe  were  much  stronger  than  in  the  present  ease. 

They  also  referred  to  Xrkhim  t.  Zo^,  80  W.  B. 
tOl,  8  Q.  B.  D.414. 

Sir  Edward  Olarbe,  9.G.  (Dicey  with  him),  for  the 
respondent. — It  is  sufficient  if  a  trade  is  carried  ou 
here.  If  so,  the  profits  are  assessable.  The  appellants 
carry  on  a  trade  in  England,  and  they  are  assessable 
throngh  their  agent  here.  Profitable  contracts  are  made 
here :  per  Br^tt,  Ij.J.,  in  Erichaen  ▼.  La$U  Pommery 
V.  Apihorpe  is  not  distinguishable.  Whether  a  banking 
jKQOOunt  or  a  stock  of  wine  is  kept  in  this  country  or  not 
can  make  no  difference,  it  is  simply  a  question  of  oon- 
tenienoe  to  the  appellants* 

(Men,  9.a.,  replied. 

.  Lord  EaxaBt  ^•B.'^The  question  is  whether  the  appel- 
Ifmta  are  assessable  to  the  income  tax»  that  is  to  a«y, 
whether  they  are  assessable  for  and  in  respect  of  the 
Imnual  pxofite  oi  gaini  arising  or  accruing  to  tfaemi 


although  not  resident  within  the  Unitad  EingdoBiina 
any  trade  exerdsed  within  the  Unitad  Kingdois. 
only  question  asked  of  us  is  whether,  upon  tht 
stated,  a  trade,  emptoyment,  or  vooattoa  ii  a 
within  the  United  Kingdom  whisk  feadan  ths 
lants  liable  to  be  aaaessed  xmder  sohedola  D.  of  161 
Vict.  c.  34.    There  is  no  quastion  asked  a«  tofM 
thev  hare  been  assessed  in  proper  form,  01  whettef 
right  person  has  been  assessed  in  form.   Mow  if  to 
a  trade  carried  on  in  England,  it  is  not^patedl 
the  appellants  receive  the  profits  of  it.   Aanioi^l 
questW  is  this^  was  t}iere  a  trade  in  this  viae  md 
on  in   England  f     I  agree  with  Ooakbun,  OX, 
BuOey  v.  The  AttomeyGeneral^  tiiat  hi  aadh  obnI 
a  question  of  fact  where  the  trade  is  canied  on.  1 
queation  is  divisible  into  two  parts.  Is  there  a  talel 
ried  on,  and,  if  so,  is  the  trade  carried  on  in 
It  being  a  question  of  fact  in  eadi  caae,  it  ii    _ 
to  give  an  exhaustive  expoaition  of  the  fasti  wl^ 
conatitnta  carrying  on  a  trade.     The  qnettka  1 
depend  upon  the  facts  proved  In  eaefa  partiflaiff  I 
The  facts  in  each  case  may  be  different,  and  1^^^ 
there  may  be  a  carrying  on  a  trade.   The  lole 
is  whether  the  ftots  in  this  case  lead  to  the  oc 
that  there  was  a  trade  carried  on  in  BB(^api 
facts  here  seem  to  be  these:  the  appaOsnti, 
wine  growers  and  merchants,  keep  a  large  qi 
wine  at  Beims.    They  desire  to  do  bnriaeM  la 
Their  trade  is  the  selling  of  wine.    TbeyeanTOil 
trade  at  Beims,  but  they  desire  to  sell  wfaiainjhp 
They  appoint  an  agent  to  act  for  them  in  ^^^^^^—. 
they  authorise  him  to  send  oat  oiicahn  f'lJV 
orders,  inviting  business,  and  they  aatbqtkMwy 
name  a  certain  price  for  the  wine  in  94^1^. 
thereby  invite  orders  for  th?  wine  at  that  I»^>*!*| 
they  authorize  him  to  put  theirnameinthe  *Umf^ 
tory,"  the  meaning  being  that  they  wantiv#i 
in  England.    The  agents  with  their  autbodM^ 
the  circulars  in  order  to  obtain  ordprs  ^^ff  *l!dydi 
English  price.    It  is  suggested  that  he  "'''JTS 
to  receive  those  orders  as  contracts,  but  o^*"^ 
them  to  Beims  for  acpeptance.    T|ie  iafe|<tfJM^ 
me  to  be  irresistible  as  a  piatter  of  bothieMlP^t 
authority  to  receive  the  orders  as  oontraetito"* 
by  the  appellants.    The  purchaser  wants  ddir 
wine  in  England'.    The  appellimts  contract  t» 
wine  from  their  store,  to  pack  it,  aad  to  ^^, 
the  addreea  given  in  England.    They  itlpaMe  hmi 
vrill  do  that,  but  tiiey  stipulate  that  ihfff  wj' 
the  cost  of  the  paoUng  and  the  oanisga.   Bv 
that  is  so,  it  is  obvious  that  the  carriers  stoot" 
look  to  the  apnellants  f^  paynaent :  the  W^ 
packers  would  not  be  content  to  look  la  *" 
England  for  payment ;  though  as  betvtaa 
lants  and  their  customers,  the  cuatomen  aia  to 
cost  of  the  paddng  and  the  carriBge. 

Then  aa  to  the  mode  of  payment.    Ihsv 
that  il  the  payment  was  made  to  the  London  a 
would  be  a  good  payment.    The  castom«e 
paid  the  appellants  direct ;  but  the  agaati 
authoriaad  to  receive  the  money.    Bat  ^  ""I 
is  not  neceasary  to  decide  wfaethar  the  monegr  n 
England,  because  that  is  not  essential  to  ths  oyq 
trade  in  England.    The  fundamental  ob}eetoi  • 
of  wine  is  to  obtain  contracts  for  the  P^ii*^ 
wine,  which  he  is  to  fulfil  by  focwaidfaig  tta 
Therefore  the  contract  is  the  loondatioB  of  tM 
The  giving  the  order  and  its  aoceptaaoe  loniV 
tract  by  mMn«  of  which  the  appellants  makatt^ 
The  sate  was  the  snbstanceoC  thairiiole  m^^tj^ 
being  to  acB  wine.    Kow  waa  that  tMds  casM 
England  within  the  meaniBg  of  the  atrtala ,  j 
maintain  that  one  way  of  testing  il  l«  thai  eavi*^ 

mfiinErkheemi.LatL    If  what  I  aali  tt«»Jff|^ 
the  trade  is  oarriod  on  in  Eoglind.    I«ddttat  l^ 
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ever  profitable  oontraoU  are  babitaallj  made  in  England 
by  or  for  foreigners  with  persona  in  EDgland,  because 
tbey  are  in  England,  to  do  sometbing  for  or  supply  some- 
thing to  those  persons,  such  foreigners  are  exercising  a 
profitable  trade  in  England,  even  though  cTerything  to 
be  done  by  them  in  order  to  fulfil  tbe  contracts  is  done 
abroad.**  It  would  be  more  accurate,  instead  of  saying 
*'8uch  foreigners  are  exercising  a  profitable  trade  in 
England,"  to  say  "  a  profitoble  trade  is  then  exercised 
in  England."  I  thfaik  that  both  the  learned  Judges  in 
that  case  really  said  the  same  thing.  Ootton,  Li J.,  said : 
**  When  a  prson  habitually  does  and  contracts  to  do  a 
thing  capable  of  producing  profit,  and  for  the  purpose  of 
producing  profit,  he  carries  on  a  trade  or  busfaness."  He 
would  naturally  go  on  tosaythat  where  that  is  done  in  Eng- 
land there  is  a  trade  carried  on  in  England,  and  in  effect 
be  does  say  so.  In  the  preaent  case  tiie  appeUantf  con- 
tract to  sell  wine  for  the  purpose  of  producing  profit. 
If  they  do  it  habitually  and  the  contracts  are  made  in 
England,  the  trade  is  carried  on  in  England.  So,  too, 
tbe  late  Master  of  the  Bolls  said  the  same  thing.  He 
said:  "  There  are  a  multitude  of  things  which  together 
make  up  the  carrying  on  of  trade,  but  I  know  no  one 
distinguiBbing  incident,  for  it  is  a  compound  fact  made 
up  of  a  yariety  of  things."  Later  on  he  says :  "  The 
company  habitually  receiTe  money  in  this  country  from 
En^ish  subjects  for  messages  sent  from  England  to 
places  abroad,  and  they  transmit  those  messages  from 
stations  in  this  country  to  places  abroad.  This,  I  think, 
makes  it  a  carrying  on  of  trade  in  this  country."  There 
the  trade  waa  aending  meaaagea  and  receifing  money  for 
it»  and  he  aaya  that  bsoauae  the  meaaagea  were  aent  from 
England  there  waa  a  trade  carried  on  in  England.  In 
none  of  thoae  three  expoaitiona  ia  any  reliance  placed  on 
there  being,  aa  a  neoesaary  condition,  an  eatabliahment 
in  England.  In  none  ia  reliance  placed  upon  profita 
being  receiTed  in  England.  The  profita  may  be  received 
abroad,  yet  none  the  leaa  may  they  be  profita  received 
from  a  trade  carried  on  in  England.  If  the  profita  are 
veoeived  in  England,  that  ia  a  atrong  circumatance  ;  if 
there  ia  an  eatabliahment  in  England,  that  is  a  strong 
circumstance  ;  but  neither  of  them  is  essential.  If  the 
trade  consists  in  making  profitable  contracts,  and  those 
contracts  are  made  in  England,  then  the  trade  is  carried 
on  in  England.  Therefore,  upon  the  authority  of  that 
case  I  have  no  doubt  that  here  there  was  a  trade  carried 
on  in  England,  because  the  contracts  were  made  in  Eng- 
land, and  the  making  of  the  contracts  is  the  whole 
essence  of  the  business.  The  appellants,  therefore, 
oanv  on  a  trade  in  England. 

llien  as  to  the  case  of  Pommery  v.  Apihorpe^  1  en- 
tirely agree  with  it.  The  facts  were  stronger  ttkene  than 
in  this  case,  but  that  does  not  show  that  the  facts  here 
.«ce  not  sniBcient  The  only  other  argument  raised  was 
this,  that  if  you  cannot  find  anyone  to  be  assessed  in 
England  under  section  41,  there  is  no  trade  carried  on 
in  England  within  the  meaning  of  the  statute.  In  other 
words,  though  a  trade  ia  carried  on  on  behalf  of  a 
foreigner  not  reaident  here,  if  he  haa  no  auch  agent  as  is 
mentioned  in  section  41  the  statute  does  not  apply.  As 
to  this  I  agree  with  tbe  Judgment  of  Mathew,  J.,  in 
Titehhr  v.  ApiJwrpe,  where  he  said  :--**  When  one  looks 
at  the  section  (section  41)  and  then  at  section  44,  it  is 
clear  that  section  41  is  intended  to  aid  the  commissioners 
In  recovering  the  tax,  and  not  to  alter  the  incidence  of 
taxation  in  any  way."  If  the  Crown  can  find  such  an 
agent  as  is  mentioned  in  section  41,  it  can  assess  him ; 
bnt  if  they  cannot^  that  does  not  derogate  from  their 
light  if  there  is  a  person  assessable.  Tbe  Crown  must 
by  aome  meana  or  other  get  at  that  peraon.  We  cannot 
limit  adhedule  D.  by  reaaon  of  aection  41,  that  aection 
being  only  machinery.  I  am  therefore  of  opinion  that 
Ibeia  waa  a  trade  carried  on  in  England. 

Ihii,  IiiJ.<— I  «m  of  the  same  opinion.    The  qfuestion 


ia  not  whether  a  trad^  haa  been  carried  on  by  the  ap- 
pellants, but  whether  there  ia  any  trade  exerciaed  within 
the  United  Kingdom,  from  which  it  is  admitted,  if  there 
be  such  a  trade,  the  appellanta  receive  the  profits.  I 
ahall  not  attempt  to  define  what  ia  exercising  a  trade 
within  tlie  United  Kingdom.  I  agree  with  the  late 
Master  of  the  Bolls  in  Eriehsm  v.  Last  that  whatever 
else  it  may  mean  it  includea  carrying  on  a  trade.  I  also 
agree  with  him  that  the  question  is  not  one  of  law,  but 
is  a  compound  fact  made  up  of  a  variety  of  things.  It 
is  obvious  that  in  many  cases  there  would  be  no  difficulty 
in  determining  whether  a  trade  had  been  carried  on  at  a 
particular  place.  A  ahopkeeper  who  aella  hia  own  warea 
in  hia  ahop  and  delivera  them  there  plainly  carriea  on 
business  in  that  shop.  But  the  question  beoomee  more 
difficult  when  the  trade  is  carried  on,  as  in  this  case,  in 
a  more  complicated  manner ;  when  It  is  carried  on  by 
the  intervention  of  agents,  and  when  the  contract  may 
be  made  in  one  place,  the  goods  may  be  in  another,  de- 
livery in  another,  and  the  principal  in  some  other  place. 
We  have  to  take  all  the  relevant  facts,  and  the  mode  in 
whidi  the  business  is  carried  on,  and  to  consider  whether 
that  buaineas  be  or  be  not  carried  on  within  the  United 
Kingdom.  It  seems  to  ne  that  the  same  business  may 
in  a  sense  be  carried  on  in  many  places.  The  head 
office,  the  place  where  the  goods  are  manufactured,  the 
place  where  the  oontracta  are  made,  may  all  be  placea 
where  the  buaineaa  or  parte  of  it  is  or  are  carried  on. 

Now  in  the  present  case  the  appellants,  who  reside  in 
France,  carry  on  there  the  business  of  vineyard  proprietors, 
champagne  makers,  and  champagne  merehante.  A  por- 
tion of  that  buainoN  ia  that  of  champagne  merohanta. 
That  meana  the  aelling  ol  champagne*  and  that  buaineaa 
they  cany  on  in  England  through  the  intervention  of 
agenta.  They  are  in  the  habit  of  making  oontracta 
through  thoae  agenta.  The  agenta  are  appointed  for  the 
pnrpoae  of  making  oontracta  for  the  aale  of  cham- 
pagne in  England.  We  have  therefore  the  moat 
essential  part  of  the  business  of  champagne  merchants 
exercised  through  the  intervention  of  their  agents  in 
the  United  Kingdom.  But  the  matter  does  not  stop 
there,  as,  without  saying  what  droumstancea  are  eaaen- 
tial,  I  propoae  to  consider  all  the  circumstances  which 
can  in  any  way  be  material.  Tbe  payment  ia  uaually 
made  in  England  by  the  English  ptbrohasers  to  the 
appellants'  agents.  No  doubt  it  is  made  for  trans- 
mission to  the  appellants  in  France.  Then  throng^  the 
intervention  of  the  French  carrying  agents  the  goods 
are  sent  by  the  appellants  to  the  purchasers  in 
England,  and  the  actual  receipt  of  the  goods  by  the 
purchasers  ia  in  England.  In  a  certain  sense  there 
may  be  a  delivery  to  those  who  may  be  the  agents  of 
the  purchasers  in  France.  We  have  no  information 
whether  the  carrying  agents  in  France  are  selected  by 
the  purchaser  in  England  or  by  the  vendor  in  France; 
and  so  I  do  not  go  into  the  question  whether  the 
delivery  waa  in  France  or  not.  Then  we  find  that  the 
agents,  with  the  authority  of  the  appellanta,  issued 
advertisements  and  circulars  in  England  for  the  pur- 
pose of  securing  contracts.  The  appellants'  name  is 
exhibited  on  the  inside  window  of  the  agents'  office  in 
London,  and  their  name  ia  entered  in  the  "London 
Directory,"  which  muat  have  been  done  with  their 
anthcrtty.  PntUng  all  thoae  facts  together,  and  with- 
out determinhag  which  of  them,  if  any,  ia  essential,  I 
have  come  to  the  conclusion  that  a  trade  of  selling 
champagne  ia  exercised  in  the  United  Kingdom,  whether 
by  tbe  appellants  or  anyone  else  I  do  not  care  to  inquire. 
From  that  trade  so  exeririaed  the  appellants  derive  profits, 
and  therefore  I  think  the  answer  to  the  question  ahould 
be  in  f  avonr  of  the  Grown. 

Then  it  was  aigned  that  we  oould  not  determine  the 
qneation  solely  ^  the  language  of  achedule  D.  It  ia 
aaid  that  the  machinery  afforded  by  aeoUon  41  ahowa 
that  the  peraon  not  reaident  in  the  United  Kingdom 
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wbo  derlTea  profits  from  a  bosuieas  exerdBad  mthln  the 
United  Kingdom,  ia  only  to  be  cbargeable  in  the  event 
of  bia  haying  a  faotoz,  agent,  or  zeoeiver  in  the  receipt 
of  the  profits  or  gains  within  the  United  Kingdom.  It 
is  said  that  the  appellants  bate  no  each  agent,  and 
therefore  are  not  chargeable.  I  agree  with  the  Master 
of  the  Bolls  that  section  41  does  not  limit  schedule  D, 
I  think  it  gives  machinery  to  be  applied  where  it  can  be 
applied.  Bat,  farther,  I  think  that  the  appellants  have 
an  agent  within  the  United  Kingdom  in  receipt  of  the 
profits  and  gains.  The  agent  is  not  in  receipt  of  the 
profits  and  gains  after  they  have  been  ascertained  by  the 
deduction  of  the  expenses,  but  he  has  the  receipt  of  the 
profits  and  gains  as  a  part  of  the  gross  sum  whidi  is  paid 
to  him  by  the  porchaser.  It  is  obvioos  that  the  profits 
and  gains  must  be  part  of  the  sama  received  by  the 
agent,  and  I  think  that  the  agent  is  not  less  in  the 
receipt  of  profits  and  gains  because  he  is  in  receipt  of 
something  else  as  well. 

LoPBs,  L.J.— The  question  resolves  itself  into  this, 
whether  the  appellants  recfive  profits  from  a  trade 
exercised  in  this  country.  Now  this  is  a  question  of 
fact,  and  I  ask  where  do  these  profits  arise  unless  they 
arise  from  a  trade  exercised  in  this  country  f  The  con- 
tracts aro  made  hero,  the  winea  are  aupplied  here  to 
Engliah  ouatomers,  and  the  agent  ia  authorized  to  receive 
payment  here.  It  seems  to  me  that  the  profits  are 
earned  in  England  in  respect  of  goods  ordend  in  Eng- 
land, sent  to  England,  and  paid  for  in  England  by 
English  customers.  The  profits,  therefon,  arise  from  a 
trade  exercised  in  England,  and  aro  assessable.  I  quite 
agroe  with  what  was  said  by  the  Master  of  the  BoUs 
that  thero  may  be  profits  arising  from  a  trade  exeroised 
in  England  without  there  being  any  establishment  here. 
With  regard  to  sections  41  and  44  I  need  only  say  that 
I  entirely  agroe  with  the  interprotation  put  upon  them 
by  Mathew,  J.,  in  Ti9chler  v.  Apthorpe, 

Appeal  di8mis9€d. 

Solicitors  for  the  appellants,  HoOamB^  Son,  A  Ooward. 

Solicitor  for  the  respondent,  Bciidtor  of .  Inland 
JSevent4e. 


From  Frob.  Div«  &  Adm.  Div. 


March  26. 


'^ThB  BaBOK   AUTtRDAKK." 

"Thb  GEBTKtTDE."  (a.) 

Damagu — InUrui — Admiralty  practice^ Action  tram- 
/erred  to  Admiralty  Divieion^-^uriedietion  by  con- 
sent. 

The  practice  of  the  AdmiraUy  Division  to  allow 
interest  upon  the  damages  atoarded  is  a  long- established 
and  sound  practice,  and  cannot  be  ooerruled. 

In  an  action  to  recover  damages  for  injury  to  a  ship, 
tried  in  the  Quoen*s  Bench  Division,  and  transferred  by 
consent  to  the  Admiralty  Division  for  the  purpose  of 
having  the  damages  assessed,  interest  was  ollcwed  upon 
the  ammint  of  the  damages  awarded  from  ihe  date  of  the 
hss  until  payment 

Held,  that  the  defendant  hcui,  by  his  consent  to  the 
transfer,  agreed  that  t?^e  admiralty  practice  should  be 
applied. 

In  an  action  in  the  Admiralty  Division,  in  respect  of 
which,  before  the  Judicature  Acts,  the  Admiralty  Oourt 
would  have  had  no  furisdiction,  interest  wets  allowed 
upon  the  amount  of  the  damages  awarded  from  the  date 
of  the  loss  unlil  payment. 

Held,  that  tfie  d^endant,  by  not  applying  to  have  the 
adion  transferred  to  tJie  Queen's  Bench  Division,  had 
agreed  to  the  damages  being  assessed  according  to  the 
admiralty  practice. 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barriatcc-ftt-Law.    | 


*'Thb  Babon  Abbbdabb." 

Maroh  15,  17.— -Appeal  by  the  defendsnta  iron  ■ 
order  of  the  President  confirming  the  reglatnr'i  npoit 
allowing  interest  upon  the  amount  awarded  as  daniigaL 

The  action  was  brought  in  the  Queen's  Bsnoh  M»\ 
sion  by  the  owners  of  The  Baron  Aberdan  againit  tb 
London  and  St  S:atharine  Docks  Oo.,  to  leooret  dsavi 
for  the  negligent  mooring  of  The  Baron  AMmt 
whenl^  she  sustained  auoh  injuriea  that  she  aank.  Hi 
jury  found  a  verdict  for  the  plaintiffs  upon  ths  qoMtifli 
of  liabUity,  and,  by  conaent,  it  waa  oidered  tint  U^ 
action  be  tranaferred  to  the  Admiralty  DiTidon,  in  or' 
that  the  damagea  might  be  aaseaaed  by  the  legiitzM 
merohanta.  The  partiea  subsequBntly  agreed  that 
damagea  ahould  be  £7,500,  and  the  registrar  avr 
the  plaintiiZa  thia  aum,  with  interest  at  the  rate  of 
per  cent,  per  annum  till  payment  The  President 
firmed  the  nport :  ante,  p.  191, 12  F.  D.  204. 

Burst  [J,  G.  Barnes,  Q.O.,  with  him),  for  thi 
danta,  contended  that  intereat  ought  not  to  hai« 
given.— Thia  ia  a  Queen'a  Bench  caae,  sent  to  thai' '  ' 
Diviaion  merely  for  the  purpoae  of  asaeaeing 
which  the  court  muat  aaaeaa  according  to  the 
law  rule.    Intereat  upon  damagea  is  not  given  kj 
Queen'a  Bench  thoagh  it  is  in  Admiralty:  ThiM 
umbria,  18  W.  B.  188,  L.  B.  3  A.  &  B. «;  WJ 
Kirby,  24  W.  B.  207,  1  Q.  B.  D.  181.    Seooo*,! 
admiralty  practice  aa  to  allowing  intereat  is  vroaft* 
ought  to  be  aadmHated  to  the  common  law  piMtiofc 

F.  W.  Sollams,  for  the  plalntlflb.— The  pil** 
that  the  plaintiff  ia  to  be  put  in  the  same  po^JI* 
was  in  before  the  injury.  The  admiralty  pw^'|j 
accordance  with  the  chancery  practice.  ^'^^ 
transferred  to  the  Admiralty  Division,  and  as^'^r' 
emed  by  the  practice  thero. 

*'THa  Ob&t&vdb." 

Manh  '. 
of  the  Preaident  t 
p.  191,  12  P.  D.  204. 

The  action  waa  brought   in  the  Admlnl^j 
againat  the  owners  of  The  Gertrude  to  i«^^^,\^„ 
for  the  loaa  of  a  cargo.    Before  the  Jadioatsis aoM*I 
the  action  would  not  have  been  within  the  jiirisW^ 
the  Oourt  of  Admiralty,  aa  the  caae  did  ^^^"^TH 
24  Vict  c.  10,  a.  6,  the  ahipownera  behig  doauoiU 
England.    The  regiatrar  awarded  theplaiatubJ 
with  intereat  at  the  rote  of  four  per  cent  per  aBBomn 
the  date  of  the  loaa  until  payment 

J.  G.  Bamei,  Q.O.  (Burst  with  him),forth«W 
ante,  contended  that  intereat  ought  not  to  b*^ 
given.— The  Admiralty  Diviaion  tried  thia  acW^ 
difision  of  the  High  Oourt  of  Juatice:  seai<»]^ri 
Judicature  Act,  1873.    The  old  Admiralty  Co*"  "J" 
Juriadiction  to  try  thia  case,  and  so,  by  ^^.7^ 
section  6,  of  the  Judicature  Act,  1878,  the  A^ 
Division  must  now  give  effect  to  the  eUim  in  v 
manner  aa  the  old  common  law  courts  would  hafSf' 
effect  to  it  if  the  Judicaturo  Act  had  not  besaT 
The  practice  of  the  High  Oourt  ought  to  9sm 
the  practice  of  the  Admiralty  Diviaion  ^T^L 
caaea  which  were  within  the  Jurisdiction  of  the  rtfl  i 
of  Admiralty.    At  firat  caaea  like  the  preaent  tis^l 
tranaferred  to  the  Queen'a  Bench  Difiaioo,  ^*^1 
Admiralty  Diviaion  rofaae  to  transfer  **"^;^'*^l 


1 17.— Appeal  by  the  defendanta  ^""".^ 
reaident  confirming  the  regiatrar'aM(on*^: 


of  the  Judidatare  Act,  1875 
damagea  can  only  be  given  in  the 
Will.  4,  c.  42,  a.  29. 


Intereat  as 
^adiaJ" 


He  ref errod  to  LyeU  v.  Kennedy,  80  W.  B.  «^  ^ 
I.  D.  484;  The  8t.  Cloud,  Br.  *  h.  4  1*  ^Vj 
Im.  Dig.  24;  Kingston  v.  Wlniosh,  1  O^-  »*• 


Oh, 
Adm. 
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'Thb  Barox  Abbbdabb/' — Pollock  v.  Ijaicdb  Impbotbkbbt  Oo. 


High  Ooubt. 


Biggim  T.  Sargent,  2  B.  &  0.  348 ;  PeUoB  v.  Neptune 
JUarine  Ineuranee  Oo.^  28  W.  B.  405,  6  0.  P.  D.  34. 

Siuhbet  for  the  plaintifes.— This  case  having  been 
tiled  in  the  Admiral^  Division,  the  admiraltj  praotioe  is 
applicable.  Farther,  interest  has  been  allowed  at 
oommon  law  in  cases  of  this  sort :  British  Oolumhia  Co. 
T.  NeUleahip,  16  W.  B.  1046,  L.  B.  3  0.  P.  499. 


J.  Q.  Barnee,  Q.O.,  replied. 


Our,  adv.  vtiU, 


March  86.— Lord  Eshbb,  M.B.— la  the  first  case  the 
swiion  was  brought  in  the  Qaeen's  Bench  Division,  and 
the  question  of  liabilitj  was  tried  there,  and  then,  by 
oonaent,  an  order  was  made  to  transfer  the  action  to  the 
Admiralty  Division  for  the  purpose  of  having  the 
damages  assessed.  The  damages  were  assessed  accord- 
ing to  the  rules  of  the  Admiralty  Oonrt.  One  of  those 
Tules  is  that,  besides  the  direct  damages,  interest  is 
always  given  from  the  time  of  the  loss  till  payment.  In 
the  second  case  the  action  was  biougbt  originally  in  the 
Admiralty  Division,  and  the  damages  were  also  assessed 
according  to  the  admiralty  rule.  In  the  first  case  the 
action  might  have  been  brought  in  the  Admiralty  Oourt. 
The  second  case  was  not  within  the  Jurisdiction  of  the 
AdnUralty  Oourt  before  the  Judicature  Act,  1873.  It 
was,  therefore,  a  case  which,  before  that  Act,  could  only 
have  been  brought  in  a  common  law  court. 

It  was  first  contended  that  interest  ought  not  to  be 
glYCD.  It  was  admitted  that  it  is  the  practice  of  the 
Admiralty  Ooart  to  glvC  it,  but  it  was  urged  that  the 
Oonrt  of  Appeal  ought  to  overrule  that  practice.  I 
decline  to  overrule  such  a  long-established  practice. 
There  is  nothing  unjust  in  It ;  indeed,  I  am  incllBcd  to 
agree  with  Idie  learned  President  thi\t  it  is  more  Just 
than  the  common  law  rule.  Lord  Selbome,  0.,  in  The 
Sioanwaart  MaatBehappy  Nederland  v.  Peninsular  and 
Oriental  Steam  Navigation  Oo.,  31  W.  B.  249,  7  App. 
Oas.  795,  did  not  dissgree  with  such  a  mode  of  assessing 
damages.    We  cannot,  therefore,  now  overrule  It. 

It  was  next  contended  that  theae  were  not  Admiralty 
Oourt  cases,  but  Queen's  Bench  cases,  and  that  the 
Admiralty  Oourt  should  have  assessed  the  damagee 
according  to  the  common  law  rule,  and  that,  as 
interest  upon  damages,  at  any  rate  eo  nomine,  are  not 
given  in  the  Queen*s  Bench  Division,  it  ought  not  to 
haTe  been  given  in  these  cases.  Now  in  the  case  of 
Tke  Baron  Aberdare  it  must  be  taken  that  the  parties 
consented — and  this  is  the  understanding  of  the  President, 
whom  I  have  consulted— to  the  registrar  and  merchants 
dealing  with  the  damagee  accor^Ung  to  the  admiralty 
rale.  The  parties  wished  to  take  advantage  of  the 
technical  knowledge  of  the  registrar,  and  so  the  action 
waa  transferred.  In  the  case  of  The  (hrtrude  it  was 
said  that  though  it  was  a  case  which  ought  properly  to 
have  been  brought  in  the  Queen's  Bench  Division,  the  ' 
President  had  made  a  rule  never  to  transfer  such  cases. 
I  have  inquired  of  the  President  as  to  that,  and  he  has 
informed  me  that  he  never  intended  to,  and  never  did, 
lay  down  any  such  rule.  On  the  contrary,  if  anyone 
wished  such  a  case  to  be  transferred  he  would  always 
consider  the  application.  The  plaintiff  brings  such  a 
oaae  in  the  Admiralty  Division  because  he  prefers  hav- 
ing a  nautical  case  tried  by  a  Judge  of  the  Admiralty 
DlTislon  with  nautical  asseesors.  If  the  defendant 
objects,  no  doubt  he  can  have  the  action  transferred. 
But  he  also  prefers  the  Admiralty  Oourt,  and  he  assents 
to  the  case  being  tried  in  that  court  and  according  to 
the  admiralty  ri^es.  That  was  what  the  defendants  did 
in  this  case.  Therefore,  in  both  cases  the  defendants, 
by  their  own  acts,  submitted  to  have  the  damages 
assessed  according  to  the  admiralty  practice,  thinking, 
no  doubt,  that  they  would  be  assessed  more  accurately 
by  the  registrar  and  merchants  than  by  a  Jury.  For 
theae  reasons  both  appeals  mist  be  dismisaadi 


Fbt,  L.  J.— I  am  of  the  same  opinion.  It  seems  to  me 
that  in  both  cases,  but  for  the  consent,  the  actions  ought, 
under  section  24,  sub-section  6,  of  the  Judicature  Act, 
1873,  to  have  been  tried  in  the  Admiralty  Division  with 
the  same  result  as  in  the  Queen's  Bench  Division.  I 
think  that,  but  for  the  consent  of  the  parties,  it  would 
have  been  the  duty  of  the  Admiralty  Oourt  to  assess  the 
damages  according  to  the  Queen's  Bench  practice,  and  I 
have  great  doubts  whether  a  direction  to  a  jury  in  the 
Queen's  Bench  to  give  interest  upon  the  damages  would 
stand.  However,  by  arrangement  the  parties  assented 
to  the  cases  being  dealt  with  according  to  the  admiralty 
practice.  The  President  dealt  with  the  cases  upon  that 
footing,  and  it  Is  impossible  that  we  can  overrule  his 
decision.  The  only  point  argued  in  the  court  below  was 
upon  the  admiralty  rules.  The  other  point  was  not  put 
forward,  and  for  this  very  good  reason,  that  the  parties 
had  agreed  that  the  ca^es  should  be  dealt  with  as 
admir^ty  cases. 

Lopbs,  LiJ. — I  entirely  agree. 

Appeals  dismissed. 

Solicitors  for  the  plaintUSs  in  The  Baron  Aberdaref 
HoUams,  Son^  db  Coward. 

Solicitors  for  the  defendants  in  The  Baron  Aberdare^ 
Bacon  A  Turner. 

Solicitors  for  the  plaintlfCs  in  The  OeHrude,  Stokss, 
Saunders,  A  Stokes. 

ScUdtois  for  tha  defendants  in  The  Gertrude,  BottereU 
db  Boehe. 


AM  Couit  o(  WvmtUt. 


Jan.  31 ;  Feb.  1. 


Ohan.  Div.  I 
Ohitty.J.  i 

Pollock  v.  Lahss  Ikpboyjbkeht  Co.  (a.) 

Priorities  —  Charges  —  Statute^Oonstruction^Implied 
repeal. 

By  an  Act  of  Parliament  passed  in  1849  the  General 
Land  Drainage  and  Improvement  Oo.  was  incorporated 
for  (^  purpose  of  eooeeuting  works  for  the  improvement 
of  lands,  and  undertaking  and  assisting  the  exeeution  of 
such  improvements,  and  other  purposes.  By  an  Act  of  * 
Parliament  passed  in  1853  the  Lands  Improvement  Oo. 
was  incorporated,  and,  by  subsequent  Acts  of  1855  and 
1859,  the  Act  of  1853  was  amended;  and  by  the  Act  of 
1859  it  was  enacted  that  the  three  Acts  should  be  read 
together  as  one  Act,  and  dted  together  as  the  Lands 
Improvement  Oo^s  AcU,  Both  the  Act  of  194^9  and  the  , 
Lands  Imnrovement  Oo*s  Acts  eontcUned  a  section  which  i 
provided  that,  upon  the  final  order  or  oniifioate  of  the 
Indoeure  Oommissioners  and  the  eooecution  of  the  im- 
provements, the  company  should  have  a  fir^  charge  upon 
the  inheritance  of  the  improved  lande  in  priority  over 
every  other  then  enisHng  or  future  charge.  The  General 
Land  Drainage  and  Improvement  Oo,  obtained  a  first 
charge  of  the  nature  above  mentioned  upon  certain  lands, 
and  the  Lands  Improvement  Oo.  subsequently  obtained  a 
charge  over  tfie  same  lands. 

Held,  that  the  sections  in  the  respective  enactments 
were  not  irreconcUedble,  and  that  the  charge  which  was 
first  in  order  of  time  had  priority  over  the  ether  charge. 

This  was  an  action  by  the  trustees  of  the  London  life 
Association,  as  assignees  of  a  charge  created  by  the 

(a.)  Reported  by  A.  D.  M40t.ahmi,  Jfisq.,  Baniitec-at- 
Law* 
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Land  Drainage  Go.,  agafnst  the  Lands  ImproTement 
Oo.»  and  the  question  arose  whether  the  charge  Tested 
in  the  plaintiffs  and  created  by  the  General  Land 
Drainage  and  Improvement  Oo.'s  Act,  1849,  was  entitled 
to  priority  over  a  charge  of  sabsequent  date  npon  the 
same  property  created  under  the  Lands  Improvement 
Oo.'s  Acts,  1858,  1856.  and  1859,  in  favour  of  the 
defendants. 

The  property  was  insui&oient  for  the  payment  of  both 
charges. 

By  the  Act  of  1849  the  €toneral  Land  Drainage  and 
Improvement  Oo.  was  incorporated  for  the  purpose  of 
executing  works  for  the  improvement  of  lands,  and  un- 
dertaking and  assisting  the  execution  of  such  improve- 
ments and  other  purposes. 

The  Act  contained  provisions  enabling  any  person  in* 
terested  as  therein  mentioned  in  land  and  therein 
referred  to  as  a  landowner  to  enter  into  a  provisional 
contract  with  the  company  for  the  improvement  by  the 
company  of  the  land  in  which  he  was  interested,  and  the 
execution  by  the  company  of  works  for  such  improve- 
ment, and  providing  for  such  provisional  contract,  after 
the  sanction  thereof  by  t^e  Inoloeure  Oommissioners  for 
England  and  Wales,  becoming  an  absolute  oontraot,  and 
enabling  the  commissionen,  by  provisional  order  under 
their  seal,  to  declare  that  it  was  right  and  proper,  and 
for  the  benefit  of  the  parties  having  any  estate  or 
interest  in  the  lands  to  be  improved,  that  the  moneys 
paid  and  to  be  paid  for  the  execution  of  the  improve- 
ments, and  for  costs,  charges,  and  expenses,  or  ^ort  of 
such  moneys,  should  be  charged  upon  the  inheritanee  of 
such  lands  or  a  sufQcient  part  thereof. 

By  the  62nd  section  of  the  same  Act  it  was  enacted  :^ 
"  That,  from  and  after  the  time  when  the  inheritance  of 
any  land  is,  in  pursuance  of  this  Act,  declared  to  be 
charged  with  any  money,  the  company  shall  be  entitled 
to,  and  shall  have  from  the  date  of  the  absolute  order,  a 
lien  and  charge  upon  snoh  lands  f6r  the  money  by  the 
absolute  order  declared  to  be  charged,  with  such  interest 
as  is  contracted  for,  or,  if  there  be  not  any  contract  as 
to  the  interest,  with  lawful  interest  thereon,  and  such 
lands  shaU  thenceforth  be  and  continue  liable  to  the 
payment  of  such  money  and  interest,  and 
such  lien  and  charge  shaU  have  priority  over  every 
other  then  existing  and  future  charge  and  incumbrance 
whatsoever  upon  or  affecting  such  lands,  except  quit 
rents  or  chief  rents  incident  to  tenure  and  dthe 
commutation  rent-charges  and  any  charges  created  or  to 
be  created  under  any  Act  fiuthorlzing  iSvanoes  of  pub- 
lic money  for  drainage  respectively,  if  any :  Provided 
'always  that  every  such  charge  shall  be  redeemable  on 
payment  of  all  principal  money,  interest,  and  costs: 
Provided  also  that  in  any  case  in  which  a  part  only  of 
the  land  charged  is  subject  to  a  mortgage  or  other  in- 
cumbrances, the  lien  and  charge  shidl  have  such  priority 
over  the  mortgage  or  other  incumbrances  only  to  the 
extent  of  a  due  proportion  (to  be  by  the  circumstances 
ascertained  and  apportioned  as  by  this  Act  provided)  of 
such  lien  and  charge." 

The  defendant  company  was  incorporated  by  ^e 
Lands  Improvement  Oo.*b  Act,  1853,  which  Act  was 
amended  by  an  Act  of  1855,  and  again  by  an  Act  of 
1859.  By  the  last-mentioned  Act  it  was  provided  that 
the  Acts  of  1853,  1855,  and  1859  should  be  read 
together  as  one  Act,  and  might  be  cited  together  as  the 
.  Lands  Improvement  Oo.'s  Acts. 

The  Lands  Improvement  Oo.*s  Acts  contained  (among 
others}  provisions  enabling  any  landowner  (which 
expression  was  thereby  defined  to  mean  such  person  or 
persons  in  the  actual  possession  or  the  receipt  of  the 
rents  and  profits  ci  lands  as  thesain  mentjaned)  to 
enter  into  a  provisional  oontraot  with  the  company 
f6r  the  execution  by  the  company  or  by  sneh  landowner, 
by  meaac  of  mon^  to  be  advanced  by  the  company^ 
of  improvements  on  any  land  in  wUoh  he  was  inter- 
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ested,  and,  with  the  assent  of  the  LMbnue  Qwai^ 
sioners  for  England  and  Wales,  for  ehargiag  tin  Bn| 
or  contract  sum  for  which  the  company  ihoold  ipa; 
to  execute  such  improvements  or  the  monej  to ' 
advanced  by  the  company  as  an  improvement  \m 
such  lands,  and  providing  for  such  profiaional 
after  the  sanction  thereof  by  the  Indosaie 
sioners,  becoming  an  absolute  contract,  and  vb«i  tti 
sanction  of  the  commissioners  should  be  gifea  to  Nf 
snoh  improvements  for  the  execation  by  then  vi 
delivery  to  the  company  of  a  proviaionsl  cider. 

By  section  51  of  the  Ant  of  186ditwwpniiMM 
*'  When  the  inheritance  or  (se  of  aqy  land  ii,to 
suance  of  this  Act,  charged  with  any  aoaey,  the 
pany  shall  be  entitled  to  and  shall  hate  from  tbi 
from  which  such  rent-charge  shall  comnMCOe  ari 
effect  a  charge  upon  such  lands  for  the  moB«7 
tained   and  approved  by  tiie  commisslmwn  ii 
said,    with    such    interest    as    contrsoted  fn« 
exceeding  £5  per  cent  per  annum,  or,  if  then  li 
any  contract  as  to  the  interest  theieoD»  at  the  " 
£5  per  cent  per  annum,  and  such  lands  ahsUthisi 
be  and  oontinue  liable  to  the  payment  of  mAi 
and  snch  charge  shall  have  priority  over  wnt 
then    existing   and   future    charge  and  '    ^ 
whatsoever  upon  or  affecting  such  laDd%  < 
rents,  chief  rents,  feu  duties,  ground  annoahb* 
charges   incident   to   tenure,   and  tiths 
rent-charges  created  or  to  be  created  nadv  fl|l 
authorizing  advanoea  of   puUio  money  fof 
respectively,  if  any." 

By  an  absolute  order  under  the  seel  of  tto  i^  . 
Oommissioners,  dated  the  S9th  of  MsA  MJI 
oommissioners,  in  pursuance  < 
age  and  Improvement  Go.' 
absolutely  ordered  that  the  inberitanet  t -^^ . 
mentioned  in  the  schedule  to  the  oidit  Wl  J 
East  AUington  glebe  lands,  was  absolutojfdwpig   , 
the  sum  of  £1,362  Ss.  8d.  paid  for  cert*!"!*"***   ' 
mentioned  in  the  schedule,  and  that  siuk<M^ 
rent-charge  of  £84  19s.  9d.  to  be  paid  t9  *^J^J^ 
yearly  payments  as  therein  asentioned  fei  thilM«  | 
thirty-one  years  from  the  date  of  the  ordiK* 

By  an  absolute  order  under  the  hands  ead  i 
said  commissioners,  dated  tbe  15th  of  Ajt^  * 
commissioners,  in  pursuance  of  the  Iisndili*|f 
Oo.'s  Acts,  charged  the  inheritance  or  i^^l^^ 
glebe  lands  with  the  payment  to  the  ^^H!*!^ 
pany,  their  successors  and  assigns,  of  tbeyviyf^ 
£i8  18s.  lOd.,  payable  half-yearly  as  thei^r 
for  the  term  of  twentiy-fiveyeaia  Iron  the  V^ 
1875. 

The  statement  of  claim  stated  that  the  i 
rent-charges  were  both  in  arrear,  that  Ike 
Drake  was  the  rector  of  East  Al|ingtoo.  and 
the  rents  and  profits  of  the  glebe  landsi  sabjea" 
said  rent-ohargea ;  that  in  the  year  1885  dif(»l 
ments  were  recovered  against  the  def endsat  Ir^ 
writs  of  sequestration  issued  to  levy  tba  «■< 
covered  by  snch  Judgments,  and  that  tbe  i 
Swan,  as  sequestrator,  was  in  receipt  of  the  \ 
profits  of  the  glebe  lands  and  bad  in  his  t^' 
sideraUe  sum  representing  snch  rents  and  pi 

The  plaintiffs  claimed  to  have  the  lespeetifV  1 
rights,  and  interests  of  the  phdntifls  and  tbe  C 
company   in    respect   of  the   two    rent*' 
£84  19s.  9d.  and  £48  18s.  lOd.  respsotfiely  < 
and  a  deolaratton  that  the  rent«charfe  e|  i 
had  piiori^r  over  the  rsntMihaige  of  £48 18«*  1^ 

Corner,  Q.O^  and  OhHihphar  Jmnm,Ui^i 
tiffs.— The  defendants  most  show  tiiat  M^J^f 
Ant  of  1849  was  vepeaM  by  seotioa  (f  »^^ 
1853:  Bvpatrh  Okkh.  In  re  UmMt}\^  f 
27  W.  B.  Difimi £MbifM?.0attirpri%9^*^ 
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Pollock  v.  Lands  Iicpbotbicbnt  Oo. 
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6  Be  G,  M.  &  G.  1 ;  Tru$tee$  of  Birkenhead  Docks  ▼. 
Laird,  2  W.  R.  7,  4  De  G.  If.  i  G.  782 ;  MaxweU  on 
Interpretation  ol  SUtntes,  2nd  ed.,  p.  ^22. 

MaeUan,  Q.O.,  md  BmptUf  tot  Ibe  defendant  oom- 
PAD7,  dM  GreM  j.  Beg.,  I  App.  Che.  518.  g5  W.  B. 
Diff.  92 ;  WaJu  t.  Jfayar  «^  ah$iUid,  12  a  B.  B.  142, 
3S  W.  B.  Dig.  128;  Banmen  Wenloek  ?.  £tfv«r  Ike  Co., 
86  Ob.  D.  674. 

Byrne,  foi  other  defendants 

Bommr,  Q.O.,  repUed. 

OHTnTy  J.— The  point  whiph  I  iiave  to  dedde  is  pre- 
sented hi  audi  a  form  aa  to  ftmonnt  to  what  I  may  oall  a 
aolemn  legal  oonnndnun«  It  ia  said  that  eaoh  oompanj 
haa  a  olauae  in  ita  Act  of  Parliament  enacting  that  anjr 
charge  obtained  under  Ita  own  Act  of  Parliament  shall 
have  priority  over  every  other  charge,  whether  existing 
at  the  time  or  ifiade  afterwards.  On  lookin|f  at  the 
two  statntea  that  ^oes  appear  to  me  to  be  the  case. 

The  statute  under  which  the  plaintiffs  claim  is  the 
Urst,  and  the  object  of  that  Act  ma^  be  shortly  stated 
aa  being  to  incorporate  a  company  for  the  purpose  of 
improvln|f  lands,  making  advancea,  entering  into  con- 
traots,  and  the  like,  with  a  view,  no  doubt,  to  encourage 
the  Improvement  of  land.  It  was  thought  right  to  give 
a  spedal  privilege  to  the  first  company — that  is,  the 
privilege  which  is  enacted  in  section  62— the  charge  is 
to  have  priority  (following  the  language  of  the  aection) 
oTer  every  other  then  existing  and  future  charge  or  in- 
oumbranoe  whataoever  with  certain  exceptions.  With 
aoaroely  a  Terbal  difference  a  similar  section  is  contained 
in  the  defendants*  Act  of  Parliament^  which  is  also  an 
Act  of  Parliament  for  the  same  purpose — that  is  to  say, 
an  Act  of  Parliament  for  incorporating  another  com- 
pany to  do  the  same  filing  for  the  same  purpose  as  the 
first  company  was  incorporated  to  do.  The  Legislature 
evidently  thought  that  fliis  was  a  matter  in  which  they 
might  well  incorporate  these  two  companies  for  the  same 
purpoee— -there  may  be  more,  for  aught  I  know— and 
probably  thought  that  they  should  not  give  a  monopoly 
to  one  company  over  the  other. 

It  is  said  that  the  two  enactments  are  irreeon- 
oileable,  and  that,  therefore,  the  second  must  repeal 
the  first.  I  propose  to  examine  that  proposition  a 
Btfle.  Are  the  two  enactments  irreconeiieable  P  I 
think  not.  It  is  not  like  the  case  of  the  Legislature 
enacting  in  one  private  Act  that  Blackaore  (to  take  the 
old  form  of  illustration)  shall  be  subject  to  a  charge  in 
tkvour  of  A.  hi  priority  to  every  charge  now  existing 
on  the  land  and  to  any  future  charge,  and  then 
enacting,  without  notice  of  the  statute  in  favour  of  A., 
that  B.  shall,  as  regards  Blackacre,  have  a  charge  in 
respect  of  a  certain  aum  of  money  lent  by  him  on  the 
land  in  priority  to  every  existing  charge  and  every 
future  charge.  It  is  not  that  case  because  that  is  a 
eaae  of  aneh  partioulaiity  that  I  do  not  think  it  wopld 
be  poasade  by  any  reaaonable  ingenuity  to  say  that 
the  two  olaasea  eonld  stand.  I  say  this  is  not  that 
eaae,  because,  in  the  present  case,  the  two  statutes 
contain  general  powers  enabling  each  company  to  make 
the  advanoes  or  to  exeeote  the  powers  which,  no  doubt, 
the  company  will  execute  although  tb^  are  not  bound 
to  ezeoote^  and  powers,  moreover,  which  do  not  relate 
to  any  spaeifio  land.  They  are  general  powers 
tnvelltttg  over  the  whole  range  of  the  land  which  is 
included  in  the  soepe  d  the  Aot* 

Then  I  agree  that  they  are  n^  two  parttalar  and 
•pedal  enaotmenti ;  but  that  they  are  in  the  nature 
cd  two  general  enactments.  All  that  the  Legislatnre 
aif  a  is,  that  ii  you  do  that  whieh  you  aie  not  bound 
to  do— -if  you  execute  these  powers,  you  shall  then 
have,  as  the  result,  a  priority. 

BM  then  I  oome  te  tsy  the  qaesMen  a  HtHe  nwre 
oanowly  on  the  facts  to  see  whether  It  is  not  right  and  ^ 


reasonable,  on  grounds  of  common  sense,  to  allow  these 
two  enactments  to  stand  side  by  side  as  not  being  In- 
consistent.   The  first  company  executed  the  first  Work, 
and  when  they  had  done  that  what  was  their  position  P 
They  had,  according  to  their  atatnte,  a  charge  yrJidah 
was  prior  to  every  existing  charge  and  every  future 
charge.    I  leave  out  the  exceptions  as  only  incumbering 
the  case.    Is  there  anything  in  the  second  statute  suifi- 
cient  to  take  away  that  which  had  been  conferred  by  the 
effect  of  the  first,  not  given,  of  course,  until  the  first 
company  had  executed  the  power  which  was  given  to 
them  ?    The  second  Act,  no  doubt,  was  in  operation  at 
that  time,  and  that  is  really  all  that  can  be  said  agaUist 
the  statutable  priority  which  is  given  to  the  first  com* 
pany.    When  the  aecond  company,  who  may  leave  these 
thiaga  alone,  come  to  execute  their  power,  wh7  ahould  I 
oonatrue  their  Act  of  Parliament  so  as  to  disturb  the 
priority  which  already  exists  under  the  first,  and  which 
has  been  gained  by  it  P    It  is  a  matter  of  construction. 
I  think  the  right  way  is  to  read  them  both  standing  side 
by  side,  so  that  each  company  may  execute  its  own 
power  and  get  the  priority.    But  the  one  whieh  has 
once  got  a  priority  where  the  two  enactments  are  to  be 
read  together  maintains  that  priority,  and  it  is  not  to  be 
disturbed  by  the  other  company  under  a  similar  power 
doing  a  similar  thing.    There  is  another  point  whioh  is 
worth  considering,  and  one  which  may  occur  as  showing 
that  the  constraotion  I  have  put  upon  the  section  is  a 
reasonable  one.    One  of  these  companies  first  executes 
certain  improvements,  and  then  certain  other  improve- 
ments, and  obtains  in  succession  two  distinct  orders 
from  the  Inolosure  Oommissioners.    It  is  impossible  that 
those  two  can  rank  each  as  prior  to  the  other.    One 
must  have  some  priority.    As  long,  of  course,  as  they 
are  in  the  hands  of  l^e  company  itself  it  is  an  im- 
material matter.    But  these  Acts  of  Parliament  provide 
in  special  terms  for  the  assignment  of  charges,  aiid  sup- 
posing that  the  company  that  had  got  two  such  orders 
and  two  such  charges  assigned  one,  and  assigned  it  in 
such  manner  as  that  it  could  not  be  said  that  it  had 
given  to  ita  assignee  priority,  what  would  be  the  result  P 
According  to  one  view  there  would  be  a  deadlock,  and 
eaoh  would  have   priority  over   the   other.    That   ia 
absurd.    I  think,  in  dealing  with  such  a  ease  as  that,  the 
right  thins  would  be  to  sa^^-whether  the  company  had 
assigned  the  first  or  the  second,  there  being  nothing,  as 
I  say,  in  the  assignment  to  show  priority  by  contract  en 
the  part  of  the  assigning  company— that  this  is  a  ease 
not  within  the  Aot.    It  is  a  case  in  whieh  priority  is 
given  oyer  other  charges,  but  as  between  those  two 
charges  it  is  not  given.    The  only  right  way  is  to  treat 
the  charges  in  the  order  of  date  as  settling  the  ox^ew  of 
priority.    That  is  a  similar  case  to  the  one  with  whioh  I 
have  to  deal,  and  X  think  the  proper  effect  may  be  given 
to  both  these  enactments  in  the  way  I  have  indicated. 
It  Is  not  necessary  to  go  through  the  eases  cited,  because 
the  point  is  whether  I  can  reconcile  these  two  enact- 
ments.   I  have  reconciled  them  to  my  satisfaction  and 
have  come  to  the  condnaion  whioh  I  thii^  the  justice 
of  the  case  requires,  and  I  have  answered  this  suppoped 
difllculty  to  the  best  of  my  ability. 

The  form  of  order  which  I  make  is  this:  Fireti  a 
declaration,  in  accordance  with  my  Judgment,  of  the 
priority  of  the  plaintiffs'  rent-charge  over  the  defend* 
ante'  rent-charge ;  then  ther^  must  be  a  reference  to 
chambers  for  the  appointment  of  a  receiver  and  an  order 
upon  the  defendant  Swan  to  pay  over  the  balance  in 
his  handa  lo  the  receiver;  and  then  an  account  of  what 
is  due  to  the  plaintiffs  for  airean  of  thehc  renl-oharge* 

With  regard  to  the  costs,  this  being  a  questioi^  of 
priority,  the  usual  rule  in  a  case  of  this  sor^  where  it  ii 
a  mere  questiou  of  priority^  ia  for  each  par^  to  i^  his 
costs  to  his  seeiiri^ 

The  plaintiffs  will  therefore  ad4  thelf  oofts  tp  the|y 
secui^.    Then  theie  will  be  liber^  to  apply  aa  to 
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raiaing  the  amount  found  due  to  the  plaintifKs  by  sale  or 
mortgage  of  the  lands. 

Solidton,  i>ructf«  A  AiUee;  Wut  A  Co,;  PcOerMn, 
Snowt  Blonam,  A  Kinder. 


Trit^']  D«.17.»0;l-eb.e.. 

Askew  v.  Askew,  (a.) 

Will  —  0<m9truetion  —  Survivor  —  OroH'^emaindert— 
E$tate$  tail. 

A  testatrix,  who  died  in  1831,  hy  her  vfill,  eaoecuUed 
in  1827,  devised  Tier  real  esiate  after  the  death  of 
her  daughter,  ae  to  one-fourth  part  thereof  to  the  uee  of 
Thomas  (a  son  of  the  daughter),  with  remainder  to  the 
use  of  his  children  as  tenants  in  common  in  tail ;  and 
if  there  should  he  a  failure  of  issue  of  any  such  child  or 
children,  then,  as  to  the  share  of  such  child  or  children 
whose  is%ue  should  so  fail,  to  the  use  of  the  remaining 
or  ciher  of  the  said  children  as  tenants  in  common  in 
tail ;  and,  in  case  there  sjiotdd  be  a  failure  of  all  such 
cMldren  but  one,  or  if  there  sJiould  be  but  one  such  child, 
to  the  use  of  such  remaining  or  only  child  in  tail ;  and, 
in  default  of  such  issue,  to  the  use  of  the  right  heirs  of 
the  testatrix. 

The  testatrix  devised  the  other  three^fourths  of  her 
real  estate  v^^on  similar  limitations  in  favour  of  three 
other  children  of  the  daughter  and  their  issue.  By  a 
codicil  she  dirtied  thai,  in  ease  any  or  either  of  her 
grandchildren  named  in  her  wiU  should  die  uHthoui 
leaving  any  child  or  children,  then  the  share  or  sluures  of 
them,  him,  or  her  so  dying  in  the  hereditaments  devised 
by  W  will  should  go  to  avid  devolve  on  the*'  survivor  or 
survivors  "  of  her  grandchildren  and  the  ?ieirs  of  his,  her, 
or  tJheir  reepedive  bodies.  Two  of  the  grandchildren 
died  leaving  children.  Another  died  without  having 
married.  Thomas  was  the  survivor,  and  he  died  without 
having  had  a  child. 

Held,  that  Thomases  share,  on  his  death  without 
having  had  a  child,  devolved  upon  the  two  grandchildren 
who  left  children,  egually  between  them,  as  tenants  in 
common  in  tail. 

Petition. 

Ann  Ctomish,  hy  her  will»  dated  the  20th  of  Maroh, 
1827,  devised  all  and  singular  her  real  estate  unto  and 
to  the  use  of  her  daughter,  Harriett  Askew,  for  her  life, 
and  after  her  death  as  to  one-fourth  part  thereof  to  the 
use  of  her  grandson,  John  Adam  Askew,  the  son  of  the 
said  Harriett  Askew,  for  life,  with  remainder  to  trustees 
to  presenre  contingent  remainders,  with  remainder  to 
the  use  of  bis  children,  equally  as  tenants  in  common  in 
tail  general  with  cross-remainders  between  them  in 
tail  general,  and  if  there  should  be  a  failure  of  issue  of 
any  such  child  or  children,  then,  as  to  the  share  of  suoh 
chfld  or  children  whose  issue  should  so  fail,  to  the 
use  of  the  remaining  or  other  of  the  children  equally  as 
tenants  in  common  in  tail,  and  in  case  there  should  be  a 
failure  of  issue  of  all  suoh  children  but  one,  or  if  there 
$hould  be  but  one  such  child,  to  the  use  of  suoh  remain- 
ing or  only  children  in  tail,  and  in  default  of  such  issue 
to  the  use  of  the  testatrix's  own  right  heirs  for  ever. 
And  as  to  the  other  three-fourth  parts  to  uses  iu  favour 
of  her  three  grandchildren,  William  Poohin  Askew, 
Harriett  Francis  Askew,  and  Thomas  Henry  Pochin 
Askew,  the  other  children  of  the  said  Harriett  Askew,  and 
their  reepeotlTe  children  corresponding  to  the  usee  there- 
inbefore declared  of  the  one-fourth  part  in  faTOur  of 
the  said  John  Adam  Askew  and  hia  children,  with  an 
ultimate  limitation  in  each  case  to  the  testatrix's  own 


^o.)  Bepoited  by  G.  B.  Jihibt,  lSsq«i  Bandstes-at-Law* 


right  heirs.  By  a  codidl  executed  on  the  same  dija 
that  on  which  the  will  was  executed,  the  teititdtj 
directed  that  **  in  case  any  or  either  of  my 
named  in  my  will  shall  die  without  leamg  sny  obiia 
children,  then  the  share  or  shares  of  them,  blm, «  ka 
dying  of  and  in  the  hereditaments  defised  b/  my 
shall  go  to  and  deTolre  on  the  suniTor  or  ear 
of  my  said  granchildren,  and  the  heirs  of  bis,  Im; 
their  body  or  respectlTe  bodies,  it  bemg  my  wiUthikf 
same  hereditaments  shall  not  dcToWe  on  my  ovn  ' 
heirs  but  iu  the  eyent  of  all  my  said  ^ 
dying  without  leaving  any  child  or  obildren." 
testatrix  died  on  the  20th  of  Maiob,  183L 
daughter  Harriett  survived  her,  and  died  on  the 
November,  1882,  leaving  all  the  fourgfandobttdrai 
in  the  will  surviving.  Harriett  FransiB  Askew 
spinster,  on  the  31st  of  January,  1838,  without 
disentailed  her  share  in  the  testatrix's  reel 
WUliam  Poohin  Askew  died  on  the  21st  of  April, 
and  John  Adam  Askew  on  the  9th  of  Hay,  1S66. 
both  left  children,  and  they  both  disentaaed  thek 
spectlve  shares  in  the  testatrix's  real  estate.  'D^ 
Henry  Pochin  Askew  died  on  the  Utbof  Jan0^ 
without  ever  having  had  any  issue,  and  bsTfaig,  \ 
will  dated  the  20th  of  December,  1886,  left  aU  biiL 
erty  to  his  wife,  whom  he  appointed  sole  ezecntdlh 

ThU  suit  was  instituted  for  the  admfadstiatum  r 
jtestatrix's  estate.  All  the  real  estate  bad,  alter  thii 
of  Harriett  Francis  Askew,  been  sobi  by  sn  oito 
in  the  suit,  and  the  proceeds  paid  into  court  Ite^ 
in  court  representing  the  shares  of  John  Adio  ijW 
and  William  Pochin  Askew  had  been  paid  oot  totl^ 
respectively.  ,__^ 

The  funds  in  court  representing  the  thiwa^'Jf 
Henry  Pochin  Askew  at  the  date  of  bis  deift<qg* 
of  £581  2s.  6d.  India  Three  and  a  Half  per  Oi;^*^ 
He  had,  by  a  deed  dated  the  12th  of  Jotfi  m  ^ 
entailed  his  share.  .t^  ■ 

A  petition  was  now  presented  by  th«  uiiiuwj^ 
of  John  Adam  Aakew  and  William  PooWi^rJ 
that  the  rights  of  aU  partiee  in  the  siimo^  ^,!:^ 
India  Three  and  a  Half  per  Oent.  Stock  aif^  ** "" 
clared. 

The  respondents  were  the  widow  of  T.  H. 
Askew,  and  the  devisee  in  trust  of  the  will  of  WM 
Askew,  who  was  the  heir-at-law  of  the  t8it«»»«™ 
Oomlsh.  . 

The  ohief  question  now  avgned  was  as  to  sow  w 
of  T.  H.  P.  Askew  devolved  upon  hit  death. 

Cozens- Eardy,  Q.O.,  and  Tyssen  ^w^^^S 
petitioners.— The  word  "  survivor  "  mustbeiewj" 
and,  therefore,  the  two  brothers  John  Adam  Aiwt 
WilUam  Poohin  Askew,  who  left  Issue,  took  the  mm 
Thomas  as  tenants  in  common  in  taili 

Everitt,  Q.O.,  and  Grosvenor  Woods,  ^^^^f^ 
Thomas  Henry  Poohin  Askew.— The  word  ••JJ 
cannot  be  read  "  other."    The  only  esses  ^*' * 

been  done  are  where  the  gift  on  the  death  «** 

class  without  issue  has  been  either  to  the  chfldi«>« 
survivors,  or,  by  reference  to  previous  M"****]*^ 
survivors  and  their  children,  and  the  ooorti  fim^ 
the  ultimate  gift  over  was  not  Intended  ^^T^ 
unless  there  were  no  children  of  any  '■'^^''^i 
dass,  carried  the  property  back  to  the  ohOdna^^ 
members  who  died  first  leaving  cliildre&* 
Ltieena,  26  W.  B.  254,  7  Ch.  B.  265.  ^^^ 

They  also  referred  to  Davidson  v.  -^••"r?"',  rii 
912,  18  Oh.  D.  218;  Maden  v.  Taylor,J^^^\ri 
24  W.  B.  Big.  325 ;  and  Jarman  on  Willi,  t** 
ed.,  p.  700. 

Hammond  Chambers,  for  the  devises  of  Joto  j 
Askew.— The  word   «« survivor"  mwt  "•  fT^ 
natural  senae,  and  as  there  was  bo  sazrivor  ^ 
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of  Thomas  Henry  Pocbia  Askew  his  share  is  nndisposed 
of»  and>  therefore,  goes  to  the  heir-at-law  of  the  testa- 
trix: In  re  Mortimer,  Oriffiths  ▼.  Mortimer,  38  W.  B.  441, 
54  L.  J.  Oh.  414,  where  Eay,  J.,  referred  to  and  followed 
Nemll  T.  Boddam,  8  W.  B.  490,  28  Beav.  664,  and  In  re 
Corb^9  Trust;  8  W.  B.  257,  Johnson,  591. 

Coeeni'Bdrdy,  Q.C.,  in  reply,  referred  to  Doe  t. 
Wainwright,  6  T.  B.  427 ;  Cooper  v.  Macdonald,  21 
W.  B.  833,  16  L.  B.  Eq.  258 ;  and  amith  ▼•  Osftome,  6 
W.  B.  21,  6  H.  L.  Gas.  375. 

NoBTR,  J,  (after  stating  the  pro? isions  of  the  will  and 
oodioily  continued :— )• — The  will  having  been  executed 
before  the  Wills  Act,  the  heir  of  the  testatrix  would 
take  by  descent  in  preference  to  the  limitation  to  the 
right  heirs  in  the  will.  The  provision  in  the  codicil— 
that,  "in  case  any  or  either  of  the  four  grandchildren 
shall  die  without  leaving  any  child  or  children,"  then 
hifl  or  her  share  or  shares  is  to  devolve  on  the  survivor 
or  survivors  of  the  grandchildren  —  applies,  in  my 
opioion,  to  the  death  of  any  one  of  the  four  without 
leaving  any  child  or  children ;  it  applies  to  the  case  of 
one,  or  two,  or  three  of  the  grandchUdren  dying  without 
leaving  any  child.  But  I  think  it  does  not  apply  to  the 
caae  of  all  the  four  granchildren  dying  without  leaving 
a  child,  because  it  is  providing  for  what  is  to  happen  if 
there  should  not  be  a  failure  of  children  of  all  the  four. 
On  the  other  hand,  no  distinction  is  made  between  the 
oaae  of  a  grandchild  dying  in  the  lifetime  of  the  others, 
OT  some  of  them,  or  after  the  death  of  all  the  others, 
and,  therefore,  I  think  the  provision  applies  to  the 
deatii  of  the  last  survivor  of  the  three  grandchildren 
who  die  without  leaving  a  child.  The  words  are,  die 
"  without  leaving  any  child  or  children  '* ;  but^  as  the 
children  take  vested  interests  on  their  births,  the  words 
must,  I  think,  be  construed  as  meaning  without  having 
had  any  child  or  childroo,"  notwithstanding  that  that 
construction  gives  no  effect  to  the  word  children.  I 
have  not  referred  to  the  cases  which  establish  that  rule 
of  constmctioD,  as  I  have  recently  had  occasion  to  do  so 
in  In  re  Ball,  ante,  p.  265,  36  Oh.  D.  588.  In  case 
any  of  the  grandchildren  named  in  the  will  shall  die 
without  having  had  any  ohUd,  the  share  of  him  or  her  so 
dying  is  to  devolve  (that  muit  mean  ou  the  death  of  the 
grandchild)  on  the  survivor  or  survivors  of  the  grand- 
children and  the  heirs  of  his,  her,  or  their  body  or 
reepective  bodies.  [His  lordship  stated  the  dates  of  the 
deaths  of  the  grandchildren,  and  continued  :^]  Neither 
of  the  grandchildren  William  and  John  died  "  without 
having  had  a  child."  The  grandson  Thomas  Henry 
Pochin  died  last  of  the  four  without  ever  having  had 
any  issue.  The  question  is,  What  then  became  of  the 
share  of  which  he  had  been  tenant  for  life  P  In  my 
opinion,  that  share  did  not  vest  in  him  as  the  survivor  or 
longest  liver  of  the  four  grandchildren.  Several  eases 
were  cited  in  support  of  the  proposition  that  the  share 
did  vest  in  him.  The  case  mainly  relied  upon  was 
Maden  v.  Taylor.  In  that  case  a  testator  by  his  will 
specifically  devised  certain  freehold  and  copyhold  estates 
to  trustees  upon  trubt  for  the  benefit  of  four  nieces 
named  in  his  will  for  their  lives,  to  be  divided  between 
them  as  tenants  in  common,  and  after  the  death  of  any 
of  them  in  truit,  as  to  her  share,  for  her  child  or 
children.  And  the  testator  directed  that  if  any  of  the 
nieces  should  die  without  issue  "  the  share  or  shares  of 
her  or  them  bo  dying  shall  go  to  the  survivor  or  survivors 
of  them  and  their  heirs."  By  a  codicil  the  testator 
specifically  devised  a  freehold  estate  to  a  trustee  in  foe 
in  trust  for  all  the  nieces  during  their  lives,  equally  as 
tenants  in  common  ;  and  after  the  death  of  all  or  any 
of  the  nieces,  then,  as  to  the  share  of  her  or  them  so 
dying,  in  trust  for  the  child  or  children  of  them  respec- 
tively and  the  heirs  of  their  bodies,  and  in  case  any  of 
the  nieces  should  die  without  leaving  issue  living  at  her 
or  their  decease,  **  then  in  trust  for  the  survivor  or  sur- 


vivors of  them  my  said  nieces  and  the  heirs  of  her  or 
their  body  or  bodies ;  and  in  case  all  of  them  my  said 
nieces  except  one  shall  die  without  leaving  issue,  then  in 
trust  for  such  only  or  surviving  niece  and  the  heirs  of 
her  body  ;  and  in  case  of  a  total  failure  of  issue  of  them 
my  said  nieces,  then  in  trust  for  my  own  right  heirs." 
The  devise  contained  in  the  codicil  there  is  extremely 
like  that  which  is  contained  in  the  codicil  in  the  present 
case,  with  this  notable  exception — that  there  the  limita- 
tion over  to  the  survivor  or  survivors  is  in  the  event  of 
a  niece  dying  without  leaving  issue  living  at  her  death. 
Of  the  four  nieces  the  two  who  died  first  and  seoond  both 
left  issue.  The  third  niece  died  a  spinster,  and  the 
plaintiff  in  the  suit,  the  fourth  niece,  was  over  sixty 
years  old,  and  had  never  been  married. 

Sir  G.  Jessel,  M.B.,  held,  with  regard  to  the  property 
devised  by  the  codicil,  that  the  fourth  nieoe,  as  the 
survivor,  took  the  share  of  which  the  third  niece  had 
been  tenant  for  life,  and  also  that  she  would  take  her 
own  share  absolutely  after  her  tenancy  for  life.    And 
the  Master  of  the  BoUs  came  to  the  same  condusion 
with  regard  to  the  property  given  by  the  will.    I  should 
feel  some  difficulty  in  following  that  decision,  for  it 
attributes  two  different  mefinings  to  the  word  "  survivor  *' 
in  the  same  instrument.    No  doubt  the  decision   has 
received  a  certain  amount  of  confirmation  from  the 
decision  of  Fry,  J.,  in  Davidson  v.  Kimpton.    But,  in 
my  opinion,  those  cases  are  at  a  variance  with  the  decision 
of  Lord  Selbome  in  Cooper  v.  Maedonald  and  with  that 
of  Kay,  J.,  in  In  re  Mortimer,  and  the  cases  upon  which 
he  relied.    I  think  that  the  decision  in  Maden  ▼.  Taylor 
and  Davidson  v.  Kimpton  are  also  Inconsistent  with 
what  was  said  by  Baggallay,  L.J.  (which  was  assented 
toby  James,  L.J.),  in  Wake  v.  Varah.    Baggallay,  L.J., 
aaid:   *'If   the  words,  'survivor  or  survivors,'  receive 
their  literal  interpretation,  the  death,  without  issue,  of 
the  longest  liver  is  dearly  unprovided  for,  inasmuch  as 
on  the  death  of  the  longest  liver  there  can  be  no  eur. 
vivor.'*    In  the  present  case,   however,  I  am  relieved 
from  the  difficulty  of    explaining   Maden  v.    Taylor, 
because  the  Maeter  of  the  Bolls  decided  that  case  upon 
the  construction  of  the  particular  will,  and  there  was 
then,  in  fact,  a  "  survivor.*'    But  in  the  present  case  it 
appears  to  me  that  the  language  of  the  codicil  is  totally 
inconsistent  with  the  notion  that  Thomas  Henry  Pochin 
Askew  could  take  his  own  share  as  the  survivor  of  the 
four  grandchildren.    It  would  be  absurd  that,  in  caae 
he  should  die  without  having  had  a  child,  his  share 
should  go  over  to  himself  or  the  heirs  of  hia  body.     It 
is  clear  that  it  could  not  go  over  to  him  in  that  way, 
except  as  tenant  in  tail ;  but,  still,  it  appears  to  me  that 
it  would  be  absurd  to  give  property  to  a  man  in  tail  in 
the  event  of  his  death  without  ever  having  had  a  child. 
Thomas  Henry  Pochin  Askew  cannot,  therefore,  in  my 
opinion,  take  the  share  of  which  he  was  tenant  for  life 
absolutely  as  having  survived  the  other  three  grand- 
children. 

The  next  question  is.  What  meaning  is  to  be 
attached  to  the  words  "survivor"  or  ••survivors"? 
and  for  this  purpose  the  words  of  the  ultimate  gift  over 
are  very  important.  The  codicil  is,  in  substance,  an 
explanation  or  modification  of  the  gift  over  to  the  right 
heirs  of  the  testatrix  contained  in  the  will.  It  says  that 
the  gift  over  is  not  to  take  effect  except  in  the  event  of 
all  the  four  grandchildren  being  dead  without  ever 
having  had  any  children.  What  is  meant  by  the  gift  to 
the  "  survivor  or  survivors  "  of  the  grandchildren  P  If 
Thomas  Henry  Pochin  Askew  had  died  third  in  order 
of  the  grandchildren,  I  might  have  felt  a  difficulty  hi 
departing  from  the  decision  in  Maden  v.  Ihylor»  I 
might  have  felt  myself  bound  to  follow  that  case.  But 
in  the  present  case  the  words  are  very  strong  that  the 
property  is  not  to  go  over  to  the  right  heirs  of  the  tes- 
tatrix until  all  the  four  grandchildren  are  dead  without 
having  had  any  children.    It  seems  to  me  that  cross- 
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remaindeiB  between  the  grandchildren  ought  to  be 
implied,  and  I  think  that  this  follows  from  Modem  t. 
taylor  itself.  In  that  case  Sir  G.  Jessel,  M.R.,  daring  the 
aourse  of  the  argament,  said :— '' The  dlfflculty  I  feel  in 
impljing  cross-remaindeis  here  is,  that  the  gift  o? er  is 
on  failtixe  of  issne  at  a  particular  period.  In  the  ordi- 
nary case,  where  the  gift  oyer  is  on  an  indefinite  failure 
of  issue,  the  implication  makes  an  ezhaustiTo  disposi- 
tion ;  nothing  can  descend  to  the  heir.  But  where  the 
failure  of  issue  is  restricted  to  the  death  of  the  tenant 
for  life,  the  heir  may  come  in  after  all,  notwithstanding 
the  implication,  for  the  tenant  in  tail  may  surviTe  the 
tenant  for  life  or  the  particular  period,  and  then  die 
without  issue.  StiUi  I  am  in  fayonr  of  extending  the 
rule,  if  it  is  an  extension."    And  afterwards,  in  glTing 

Judgment,  he  said : — "  For  myself,  I  haTc  no  doubt  that 
ought  to  imply  cross-remainders.  I  think  the  true  rule 
laid  down  in  the  old  case  of  i><M  ▼.  Webh^  1  Taunt.  234, 
that,  in  order  to  ascertain  whether  you  should  imply 
cross-remainders,  you  bsTe  to  ascertain  whether  the 
testator  intended  that  the  whole  estate  should  go  oyer 
together.  If  you  once  get  to  that  point,  that  he  intends 
the  whole  estate  to  go  over  together,  you  are  not  to  let  a 
fraction  of  it  descend  to  the  heir-at-law  in  the  meantime. 
You  are  to  assume  that  what  is  to  go  over  together,  being 
the  entire  estate,  is  to  remain  subject  to  the  prior  limi- 
tations until  the  period  when  it  is  to  go  orer  arrlTes." 
These  obserrations  appear  to  me  to  apply  exactly  to  the 
present  case.  And  there  is  another  consideration  whioh 
appears  to  me  equally  strong.  It  is  a  well-known  rule 
of  oonetmction  that  a  dew ise  of  land  to  A.  after  the  death 
of  B.  does  not  create  an  implied  gift  of  the  land  to  B. 
for  his  life  unless  A.  be  the  heir-at-law  of  the  testator. 
In  that  case  a  gift  of  the  land  to  B.  for  his  life  is  im- 
plied, because  it  cannot  be  supposed  that  the  testator, 
when  he  expressly  gi?es  the  land  to  his  heir  after  the 
death  of  B.,  could  have  intended  that  the  hetr  should 
'also  take  the  lands  as  undisposed  of  during  the  life  of 
B.  Tn  the  present  case  the  ultimate  gift  over  is  to  the 
right  heirs  of  the  testatrix^  and  the  codicil  makes  it 
dear  that  she  did  not  intend  anything  to  go  over  to  her 
heir-at-law  until  all  the  four  grandchildren  were  dead 
without  having  had  any  children.  The  prcTious  gift 
ought,  therefore,  to  be  construed  in  suoL  a  way  as  to  fill 
up  the  blank  until  the  gift  over  to  the  right  heirs  takes 
effect.  It  sesms  to  me,  therefore,  that  on  both  those 
grounds  I  am  driven  to  say  that  cross-remainders 
between  the  grandchildren  ought  to  be  implied,  thus 
proTidiog  for  every  event  except  that  in  which  the  estate 
IS  to  go  over  to  the  heir  of  the  testatrix— ^hat  is,  upon 
the  death  of  all  the  grandchildren  without  having  had  a 
child. 

What,  then,  arc  the  cross-remainders  which  ought  to 
be  implied  F  The  words  "  survivor  or  survivors  **  may  be 
read  ''  other  or  others,"  and  that  was  the  coDstruotion 
put  upon  the  word  "  survivors  "  by  the  House  of  Lords 
in  Qmiih  v.  OBbcme,  In  that  case  Thomas  Oarr,  by  his 
will,  devised  lands  to  the  use  of  his  daughters,  Eliza- 
beth and  Francis,  as  tenants  in  common  in  tail,  and  if 
either  daughter  should  die  without  issue,  then  to  the  use 
of  the  surviviug  daughter  in  tail,  with  remainder  to 
the  use  of  his  right  heirs.  Lord  Oranworth  said : — 
"I  think  the  word  'surviving*  in  the  will  of  Thomas 
Oarr  must  be  construed  *  other.'  I  entirely  approve  of 
the  rule  now  generally  acted  on  of  giving  to  the  word 
'  surviving  *  its  ordinary  and  natural  meaning,  and  not 
construing  it  to  mean  '  other.'  Courts  have  no  right  to 
alter  the  language  of  a  testator  merely  to  effect  what 
they  conjecture  him  to  have  intended  to  say,  when  that 
is  at  variance  with  what  he  has  in  fact  said.  But  the 
words  of  a  will,  after  all,  are  but  the  means  of  expressing 
the  testator's  intention,  and  where  the  intention  is  plain 
from  the  words  themselves,  it  is  then  the  duty  of  the 
court  to  execute  the  intention,  however  inartificially  ex- 
pressed. And  here  the  language  shows  that  by  the  word 


'  surviving  *  the  testator  must  have  meant '  other.*  Tl 
not  a  gift  to  a  class^  and  on  the  death  of  one oi  monli 
survivor  or  survivors;  but  a  gift  to  two  d«' 
devisees— that  is,  tbe  testator's  two  dsnghl 
tenants  in  common  in  taiU  and,  if  dther  slonlf 
without  issue,  then  to  the  surviving  dsnghtet 
heirs  of  her  body.  Unless  the  word  <  sorrfHsf ' 
be  taken  here  to  mean  '  other/  the  hitsntloB 
carried  Ihto  efteot,  for  he  meant  bis  glftof«t» 
into  operation  if  either  of  his  daughters  dies 
issue— that  is,  on  the  death  of  the  daoghtsr  wkoj 
first  or  the  daughter  who  dies  last,  and  the  later 
cannot  be  aciconiplished  unless  the  word  *  ran 
shall  be  so  read  as  to  be  rendersd  capable  of 
api^ed  to  the  predeceasing  daughter.**  And 
Wensleydale  expressed  his  opinion  to  tbe  nine  \ 
Thai  aase,  as  it  seems  to  me,  is  an  aatborltj  for 
struing  the  words  "  survivor  or  Aurvivors  "  in  the 
case  "other  or  others."  Another  constnietbn 
lead  to  the  same  result.  Oross-remalnden 
implied  without  altering  the  natural  mesniag 
words  "  survivor  "  or  "  survivors,"  and  ii  the  wi 
the  four  grandchildren  should  die  without 
a  diild  his  share  would  go  over  to  the  other  or 
of  the  grandchildren  in  tall.  Another  qneitiQB 
have  been  raised,  but  I  do  not  intend  to  deddel^ 
is  unnecessary  to  do  so.  I  mean  whether  the  *' 
Harriett  Askew  devolved  upon  her  death,  wiAostl 
had  a  child,  upon  the  other  three  grandchiUra  fc| 
or  upon  John  and  William  Askew,  the  two  vi» 
children.  I  prefer  not  to  deal  with  thst  9«ir 
in  either  view  the  result  will  be  the  6sme,ft4i 
third  of  this  fourth  devolved  on  Thomai  fl^ 
Askew,  it  would,  on  his  death,  without  hiif 
child,  devolve  upon  John  and  William  In  tn  . 

I,  therefore,  make  a  declaration  thst,fl^ 
which  have  happened,  the  one-fourth  **  *? 
devised  to  Thomas  Henry  jfochin  Adi|ti|* 
vested,  subject  to  his  life  estate,  in  Johiw 
Askew  as  tenants  in  common  in  tail. 

Solicitor  for  the  petitioneia,  J.  M.  Jetfi. 

Solicitor  for  the  respondeBtc,  H,  Sanfh^ 


Q.  B.  Div.  (Pollock,  B., ) 
and  Hawkins,  J.)      ) 

HxsjnETH,  AfpeUmd. 
Brit  (Subtetok  op  Taxes),  itfipo«*wJ 

Inland  rsvsiiiie^iacoms  Tom  Ad^  1842  (5  A  ^J 
35),  s.  60,  9ch€duU  A.,  .Vo.  5— /ncosM  Ttf^^ 
(16  <§  17  Vid.  €.  34),  s.  37,  and  ecMafe^*;^ 
iion  for  amount  esopendnl  iy  landlord  en  r- 
againit  tidal  river^^Ineome  /ram  land^i 
or  protection  of  land. 

The  owner  of  land  which  wa$  flooded  hy^^ 
wa$  asBeoied  to  income  tarn  in  reepoBt  of  the  pti^ 
1880  Ae  expended  a  large  eum  in  making  an  t 
whereby  he  excluded  the  tidal  river  atiegdker,i 
land  beoame  valuable  property,  yielding  a  2ary<<^ 
Hddj  thai  the  making  of  the  embankme^* 
neceeeary  for  the  preeervation  or  pratedion  Jf  • 
againet  the  encroachment  or  overflomng  Jf /* 
liver  within  the  exception  of  eeotion  37  ♦/  ttij 
1853,  and  that  no  allowanee  or  dedudio^ 
allowed  for  the  amount  expended  ^  **•  "" 
mc^ng  the  embankment^  for  the  embtmkmm  < 
to  increan  the  capital  value  of  the  Umdbg^ 
oondition,  and  not  la  preted  A 
Oase  stated  under  43  ft  44  Vict,  c  19. 

(a.)  Beported  by  Sir  SnxBsrox  Baxsb,  Bi«n»*"^ 
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Hbrbth,  Appkllant. 


High  CbvRT. 


WM  an  appeal  from  the  deoUion  of  the  Oom- 
of  Income  Tax  for  the  district  of  Leyland,  In 
of  Lancaster.    The  appellant  dalmed  to  be 
to  a  dedoetlon  from  income  tax  under  section  $7 
loooQe  T^  Aet,  1853  (16  k  17  Yich  c.  84),  on 
for  twenty-one  years  of  a  sam  of  £16,541  ez- 
bim  In  pfoteoticg  his  assessed  lands  from  the 
\g  of  a  tidal  river  (the  Bibble).    The  corn- 
refused  to  allow  the  deduction  claimed, 
facte  were  as  follows  :«- 
i-with-Beooonsall  is  k  township  situate  on  the 
^•Uo  of»  and  adjoining,  the  estuiuy  of  the  tidal 

iS58  the  appellant's  father  and  predecessot  in 
ought  from  the  Bibble  Kavigation  Oo.,  in  whom 
»tigation  6i  the  Biver  Bibble  was  vested  under  a 
ist  passed  In  ld53,  about  2,000  acres  of  unindosed 
"tidal  water"  in  the  Ordnance  Survey 
1848. 

to  1880  this  land,  by  reason  of  the  execution  ol 
of  the  Bibble  Navigation  Oo.'s  Acl^  and  by 
changes  in  the  ooune  of  the  channel  ol 
r,  sad  1^  consequent  gradual  aooretion,  as  well 
as  liter  the  purchase  by  the  appellant's  father, 
mh  so  f u  gained  or  reclaimed  that,  though  still 
to  the  Biver  Bibble  and  liable  to  be  more  or  leas 
Ik  siery  tide,  the  greater  portion  (iacludiog 
Bti  nUfih  were  the  subject  of  this  appeal)  had 
Qotsnd  vith  short  herbage,  and  formed  the  salt 
sillsdHMkethManh. 
IS  Isad  io  Ost  condition  was  worth,  as  pasturage, 
U,iolik  per  acre  per  annum,  and  was  assessed 
ftfoernis  and  inconie  tax  at  from  £300  to  £860 

Ik  i$SO  the  appeHnnt  began  to  execute  works  in  order 
' )  the  tidal  water  from  a  portion,  being  the  land 
D,  of  the  2,000  acres.    These  works,  consist- 
^rf  an  embankment  over  three  miles  in  length  and 
>  twelve  feet  in  height,  with  the  necessary  pro- 
t  for  drainage  and  aooeee  by  roads,  were  sucoessf  ally 
1  in  1885,  and  in  that  year  about  626  acres  had 
teoQght  under  cultivation.    The  total  cost  in- 
^  by  the  appellant  in  executing  such  works  was 

land  with  the  tidal  water  excluded  lets  at  a 
r  isntal  of  from  dSd  to  £8  lOi.  per  acre.  By  5  ft  6 
•  e.  35,  8.  60,  Ko.  5:  <<  Particular  deductions  and 
I  in  respect  of  the  duties  under  schedule  (A). 
Tot  the  amount  charged  on  lands,  tenements, 
e,  or  heritages  by  a  public  rate  or  assess- 
I  in  respect  of  draining,  fencing,  or  embanking  the 

rl6  ft  17  Yict.  o.  84,  s.  87 :  "  In  charging  the  duty 
>  schedule  (A)  of  this  Act  iu  respect  of  lands,  an 
I  and  deduction  shall  be  made  for  the  amount 
i  by  the  landlord  or  owner  thereof  on  an  aver- 
(the  twenty-one  preceding  years  in  the  making  or 
'  J  of  aea  walls  or  othsr  embankments  necessary 
I  preeervation  or  protection  of  such  lands  against 
lunent  or  overflowing  of  the  sea  or  any  tidal 
^although  the  sums  expended  may  not  have  been 
~  on  such  lands  by  any  public  rate  or  assess- 


i  A,  OrippSf  for  the  appellant. — The  appellant  is 

1  to  the  deduction  he  claims.    Neither  section  37 

116  ft  17  Vict  C.S4,  nor  Schedule  A.  No.  5  of  section 

f  the  5  ft  6  Vict  o.  85  create  any  distinction  between 

&ion  of  land  and  protection  of  land.    The  general 

of  the  Legislature  is  to  encourage  works  of 

The  map  kept  by  the  authority  of  the  Bibble 

^ation  Oo.'s  Act  shows  that  the  lands  in  question 

raiafked  In  1858  as  ^  reclaimed."    The  embankment 

» by  the  appellant  In  1880,  and  the  lands  were 

I  to  income  tax  before  that  date.    The  embank- 


ment was  therefore,  within  seotfou  37  of  the  Act  of  1853 , 
necessary  for  the  preservation  or  protection  of  lands 
against  the  overflowing  of  a  ti(i(al  river. 

Sir  B.  Oktrhe,  8.G.  {A.  F.  Dieey  with  him),  for  the 
respondent-— The  intention  cf  the  Legislature  was  to 
enable  a  landowner  who  has  not  the  benefit  of  a  public 
rate  for  the  preserving  of  bif  property  t9  deduct  from 
bis  inoome  tax  snsh  expenses  as  he  has  necessarily  in- 
curred in  protecting  landed  property  asaessed  under  the 
Inoome  Tax  Acts,  and  not  to  encourage  him  to  expend 
money  in  Improving  the  capital  value  of  the  land  for  his 
private  profit. 

C.  A,  OrippB  replied. 

PoxiLooK,  B.—- In  this  case  the  appellant  is  the  owner 
of  a  large  tract  ol  landed  property,  and  it  is  admitted 
thai  bo  is  properly  assessed  to  the  inoome  tax  in  respect 
of  the  same.  He  claims  a  deduction  from  this  assess- 
ment in  respect  of  money  wbioh  he  has  sunk  in  building 
an  embankment  for  the  purpose  of  reclaiming  from  the 
tidal  river  1,044  acres,  a  portion  of  his  property.  He 
says  that  he  is  entitled  to  this  deduction  under  section 
87  of  the  Income  Tax  Act,  1853. 

Now  thi)  Act  is  an  Inoome  Tax  Act,  and  the  assess- 
ment is  assessed  on  inoome  arising  from  land.    It  may 
be  argued  that  it  would  be  desirable  that  the  Legislature 
should  offer  some  bounty  to  a  landlord  to  induce  him  to 
expend  money  in  roolaimipg  or  improving  land,  but  I 
fail  to  find  any  such  intention  in  the  Income  Tax  Acts. 
The  Act  of  1842,  by  section  60,  schedule  A,  r.  5,  gave 
a  deduction  in  respect  of  the  amount  charged  on  land  by 
public  rate  or  aaseesment  in  respect  of  draining,  fencing, 
or  embanking  the  same — that  is  to  say,  this  Act  allows  a 
deduction  from  the  gross  annual  value,  but  does  not  in 
any  way  allow  a  dedoetlon  iu  respect  of  the  improve- 
ment of  land  or  the  enhancement  of  its  permanent  value 
by  the  expenditure  of  capital.    That  principle  is  main-  * 
tained  in  section  87  of  the  Act  of  1853.     Had  it  been 
otherwise  intended  it  would  have  been  very  easy  to  have 
used  some  such  words  as  "  reclamation  "  or  **  improve- 
ment," so  as  to  show  that  a  man  should  be  rewarded  for 
the  improvement  of  his  land,  and  that  a  deduction  from 
the  income  tax  should  be  made  iu  respect  of  any  capital 
so  expended.    In  my  opinion  the  object  of  this  Act  was 
only  to  allow  a  deduction   wbioh  was  essential,   the 
words  being  *'  necessary  for  the  preserration  or  protec- 
tion "—that  is,  essential  for  the  protection  of  the  par- 
ticular land  in  question  looking  at  the  ttatta  it  then  was 
in.     The  preservation  or  protection  intended  was  the 
making  of  either  an  embalmment  or  sea  wall.    In  this 
country  it  is  known  as  a  matter  of  history  that  such 
embankments  have  from  time  to  time  been  absolutely 
necessary  to  prevent  the  encroachment  or  overflowing  of 
tidal  rivers  or  of  the  sea,  but  the  flowing  of  the  tide 
daily  or  twice  in  a  day  is  not  an  eaoroaohment  or  an 
oveiflowing  of  a  tidal  river  or  of  the  sea ;  it  U  merely  a 
natural  event  which  may  either  improve  or  reduce  the 
value  of  land.     In  the  present  case  the  owner  has  only 
endeavoured  to  enhance  the  capital  value  of  his  land, 
and  therefore  he  must  pay  upon  the  inoome  ariiiag  from 
it,  whether  small  or  large.     When  we  look  at  the  par- 
ticular application  of  seotion  37  it  is  obvious  that  it 
coold  not  apply  to  saoh  a  case  as  this.     Or,  take  the  case 
of  a  lord  of  a  manor  who  held  from  the  Grown  the  fore- 
shore between  high  and  low  water  mark,  and  who  found 
it  worth  his  while  to  convert  land,  covered  at  high  tide 
with  water,  into  land  which  should  not  be  so  covered. 
Such  conversion  might  or  might  not  improve  his  prop- 
erty, but  it  is  clear  to  me  that  he  could  not  be  said  to 
have  done  it  for  the  preservation  or  protection  of  his 
property.    He  has  done  it,  not  for  preservation,  but  to 
change  the  character  of  his  land.     It  has  been  argued 
by  the  appellant  that  his  land  had  before  paid  income 
tax,  and  that  the  building  of  the  embankment  was, 
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tbeirefore,  the  building  of  a  wall  for  the  preserTation  or 
protection  of  land  already  subject  to  aBBeasment  against 
the  encroachment  or  oTerflowing  of  the  tidal  ri?er.  Bat 
I  think  that  it  is  not  to  be  treated  as  a  grant  of  ancient 
land  which  hae  been  protected  before  beoanse  income 
tax  has  been  paid  in  respect  of  it«  The  tax  was  paid  in 
respect  of  the  net  annual  income  arising  from  it,  from 
whatever  source  such  income  might  be  derived— whether 
from  mussel  or  oyster  fisheries,  from  lobster  pots,  from 
seaweed,  or  from  salt  meads  for  cattle— and  the  land 
would  not  become  land  for  the  preservation  or  protection 
of  which  against  the  encroachment  or  overflowbig  of  the 
sea  this  embankment  was  necessary.  Therefore  the 
deduction  claimed  cannot  be  allowed,  and  the  appeal 
must  be  dismissed. 

HAwxDfs,  J.— I  concur  in  the  remarks  of  my  learned 
brother,  but  I  wish  to  add  that  in  the  course  of  time  a 
further  expenditure  may  be  incurred  by  the  landlord 
for  the  purpose  of  preserving  and  protecting  the  land  in 
its  new  condition.  Should  an  exemption  or  deduction 
be  claimed  on  that  further  expenditure  it  would  in  all 
probability  be  allowed. 

Apptal  dUmi$$edt  with  eosU. 

SoUoitors  for  the  appellant,  Tarr,  Janeway,  A  Oo. 

Solicitor  for  the  respondent.  The  Sciieitor  of  Inland 
Beptnue. 


a  B.  Div.  (Gave  andl  j       oa  ot 

Grantham,  JJ.)      /  Jan.  80,  81. 

Tn  re  Stxphensoit. 
JSr  parte  The  OFFicLiL  Rscetyer.  (a.) 

Bankruptcy  —  Compo$itton  deed  for  the  benefit  of 
crediton — Right  of  party  to  deed  to  prove  in  bank' 
ruptcy—BankrupUy  Actl  1883  (46  dh  47  Vict.  e.  62), 
s.  4,  iub'iection  (a) ;  s.  43. 

A  compontion  deed  executed  by  a  debtor  for  the  benefit 
of  hie  ereditore  provided  thaJt^  **  in  eoneideration  of  the 
premieeet"  the  ereditore  partiee  to  the  deed  would  "  relecue 
the  debtor  from  all  claime  and  demande  againet  him,* 
The  debtor  wae  adjudicated  bankrupt  on  the  petition  of 
a  creditor  who  had  not  been  a  party  to  the  deed. 

Sigid,  that  a  creditor  who  w(U  a  party  to  the  deed  wae 
entitled  to  prove  in  the  bankruptcy,  ae  the  deed  umu  only 
a  releaee  conditional  upon  its  remaining  vcUid, 

This  was  an  appeal  by  the  official  receiver  from  an 
order  of  the  county  court  judge  at  Nottingham 
ordering  him  to  admit  the  proof  of  a  creditor. 

The  creditor  was  trustee  under  a  deed  of  assign- 
ment made  by  the  debtor  in  1887  for  the  benefit  of 
his  creditors  generally.  The  majority  of  creditors  ab- 
sented to  the  deed,  but  one  who  refused  to  assent  took 
proceedings  in  bankruptcy  against  the  debtor  and  got  him 
adjudicated  upon  the  ground  that  this  deed  was  an  act 
of  bankruptcy  under  section  4,  sub-section  (a),  of  the 
Bankruptcy  Act,  1888.  The  creditor's  proof  was 
refused  by  the  oificial  receiver  on  the  ground  that  his 
debt  was  extinguished  by  the  deed,  he  having  released 
the  debtor  from  all  claims  in  consideration  of  the 
debtor's  executing  the  deed,  which  had  been  done.  The 
county  court  Judge  ordered  the  proof  to  be  admitted. 

8ir  B.  E.  Webeter,  A.O.  {Hir  E.  Clarke,  8.G.,  and 
Muir  Maekenzie  with  him),  for  the  appellant.— The 
proof  was  rightly  rejected,  because  the  deed  was  under 
seal  and  its  terms  were  unconditional.  The  debt  was 
wholly  extinguished  by  it.  No  doubt  the  execution  of 
the  deed  was  an  act  of  bankruptcy,  and  its  effect  has 

(a.)  Reported  by  Oboil  Ohapxan,  Esq.,  Barrister-at-Law. 


been  to  defeat  the  intended  eeseio  bonorvm  sod  vnt 
property  in  the  trustee  in  bankruptcy  si  from  the  i 
of  'the  execution.  That  does  not  sJIeot  the  taliditj  of  I 
release.  InFrenth  v.  French,  4 W.B.  189, 6 Do 0.1 
G.  95,  and  Er.  parte  Bell,  In  re  WOb,  1  G.  fcJ. 
settlements  of  property  which  were  voidasagainitfl 
tors  were  held  to  be  otherwise  valid.  [Civi,  J.-1 
execution  was  not  an  act  of  bankraptoy.]  Am 
who  is  party  to  a  deed  of  assignment  oontaiDiii 
release  is  estopped  from  treating  the  debt  u  a\ 
8maU  V.  Marwood,  9  B.  k  G.dOO;  ExpmrU»rei^ 
re  Stray,  16  W.  R.  600,  L.  B.  2  Ob.  374.  It  f 
seem  to  follow  that  a  party  to  such  a  deed  cumot 
creditor  in  bankruptcy  at  all.  A  creditor  of  tbii 
has  no  riahts  under  section  48,  sub-seotion  1, 
limited  to  a  creditor  who  has  accounted  for  money 
be  has  received  in  fraudulent  preference  to 


MouUon,  Q.  G.  {Stanger  with  him),  for  the    . 

—No  authority  can  be  found  to  support  the  appsi 
contention,  which  affords  a  strong  preroopW 
favour  of  the  respondent.  A  party  to  s  deedrfi 
position  may  be  estopped  from  petitioDing  W 
deed  has  been  declared  void,  but  as  soon  as  thai 
been  made  void  his  original  rights  revived.  Tin 
was  clearly  a  conditional  one,  dependent  on  thii 
of  the  deed.  ^ 

He  cited  Doe  d.  Pitcher  ▼.  Anderm,  5  M.  *  &«»r 
and  Tappenden  v.  BurgesBf  4  East,  S30. 

Sir  JR.  E.  Webeter,  A.G.,  in  reply. 

Oavb,  J.— I  am  of  opinion  that  this  W^**]J|f. 
dismissed.    The  question  depends  upon  th«  hfef"*,* 
the  parties.    The  court  has  to  discover  tt»»*J 
and  has  to  give  effect  to  the  deed  in  loeiiri**  ^ 
their  intention.  .j^d^ 

The  object  of  the  deed  is  to  convey  ttf^^rX 
debtor  to  a  trustee  for  realization  and  S^ 
among  the  creditors  of  the  debtor.   Ooiof  ^' 
is  to  this  effect:— "In  consideratiotttiw^ 
the  creditors  parties  hereto  release  the  doMi 
claims  and  demands."    The  contention  oiw* 
is  that,  though  the  conveyance  and  efery  o»« 
in  the  deed  is  void  owing  to  the  debtor  bavmg 
Judicated  bankrupt,  this  one  covenant  iiw»«^ 
due  to  the  creditor  is  released,  and  he  m^ 
the  bankruptcy.    But  there  is  not  a  tt"P*JJL 
the  deed  which  in  any  way  relates  to  banbjW 
object  of  the  deed  is  to  distribute  the  ei»» 
bankruptcy  proceedings,  and  to  do  so  in  }»* 
among  all  the  creditors  of  the  debtor.   It^ 
of    a  minority  of   creditors  who  are  endear 
divide  the  whole  estate  among  themaelrsa  » 
sion  of  the  majority,  on  the  chance  of  tbor 
to  effect  this  before  a  petition  has  beenfllea* 
minority  might,  perhaps,  aotuaUy  intend  to£« 
right  of  proof  should  the  plan  be  di*»ww? 
debtor  be  made  a  bankrupt.  Here  it  ia  "»**?J]: 
the  appellant  and  the  other  creditors  entH^ 
such  intention.    The  arrangement  which  w 
deavouring  to  carry  through  was  an  •''•"^^ 
in  no  way  contemplated  the  bankmptoy  of  w" 
and  they  must  have  known  that  if  the  »«"!:, 
that  no  one  who  executed  the  deed  oonW  F  ^ 
the  arrangement  miscarried  and  the  debtor  w^ 
bankrupt,  there  would  be  a  great  to»P^^ 
dissentients  to  defer  executing  the  deed  ttu 
the  other  creditors  had  done  so,  and  then  » 
debtor  a  bankrupt  and  have  the  estate  adoi 
their  own  private  benefit.    It  is  therefore  eieai  ^^ 
release  was  not  intended  to  be  operative  m  oaie 
ruptcy. 

In  the  case  of  fraudulent  pref erancs  the  < 
sddom   intend   that  the  aooeptancs  ^  *  ^  j 
way  of  fraudulent  preference  shall  be  « 
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to  the  debtor,  each  as,  if  the  payment  Ib  set  aside,  to 
disentitle  the  creditor  to  proTe  in  bankmptoy.  This 
case  is  similar.  The  intention  of  the  partiea  was  that 
the  release  was  to  stand  or  fall  with  the  rest  of  the  deed, 
and  the  whole  consideration  for  it  haying  failed,  the 
appellant  is  entitled  to  prove.  The  decision  of  the 
learned  Judge  was  therefore  correct. 

Graktham,  J.— I  am  of  the  same  opinion.  No  author- 
ity either  for  or  against  the  contention  of  the  appellant 
baa  been  cited  bj  coanael.  The  reason  is,  that  though 
oomposition  deeds  in  this  form  have  been  common  for 
many  years,  and  have  always  been  liable  to  be  set  aside 
in  case  of  bankraptoy,  it  has  never  till  now  been  sug- 
gested that  when  bankruptcy  has  taken  place,  and  the 
oonsideratioa  for  which  the  creditor  gave  his  assent  to 
the  composition  has,  therefore,  totally  failed,  the  debt 
doe  is  nevertheless  extinguished.  There  conld  be  no 
authority  for  so  singular  a  proposition. 

Solicitor  for  the  appellant,  Solicitor  to  th^  Board  of 
Trade. 

Solicitors  for  the  respondent,  Ocherby  A  EveringUm^ 
for  •/.  ds  A,  Bright^  Nottingham. 


Court  of  appeal. 

From  Ghan.  Biv.  March  22,  24,  26,  27  ;  May.  1. 

Williams  v.  Colonial  Bahx. 
WiLLiAKS   V.    LoiTDOir    Chabtebed    Bane    ov 
Australia,  (a.) 

Shares — Pledge   of   certifieaUi — Blank    indonement — 
Brokere'^Amtrican  law — Mercantile  ueage — EetoppeL 

The  executor 8  of  a  holder  of  eharee  in  an  American 
railway  company  eigned  blank  trane/ere  indorsed  on  the 
ehare  cortifleaiee,  and  handed  themtoiheir  brokerst  in  order 
thai  the  eharee  might  be  regiUered  in  the  namee  of  the 
eaoeeuiore.  The  brokere  fraudulently  depoeiled  the  eertifi" 
cafes  with  their  bankers  as  security  for  advances^  and  after 
wards  became  bankrupt.  According  to  American  law  the 
holder  of  certificates  with  tranafers  properly  indorsed  has  a 
good  legal  title  to  tJhe  shares;  and,  according  to  mercantile 
usage  in  London^  such  certificates  were  treated  as 
securities  to  bearer.  In  this  case  the  indorsement  was 
not  attested  in  the  manner  required  by  the  railuwy  com" 
panyfor  registration. 

Held  (reversing  Eekewioh,  J.),  thai  the  plaintiffs  were 
entitled  to  a  declaration  that  the  shares  in  question 
Jormed  part  of  the  testaior^s  estate^  and  to  dtlivery  of  the 
certificates  by  the  bankers  accordingly. 

AypOBl  from  Kekewich,  J.  (reported  36  Oh.  D.  659). 

The  first  action  was  brought  bj  E.  M.  Williams,  J. 
Cady,  and  J.  0.  Williams,  the  executors  of  the  will  of 
J.  M.  Williams,  to  recover  710  shares  in  the  New  York 
Central  and  Hudson  Biver  liailroad  Co.,  part  of  the 
testator's  estate. 

The  testator  at  the  time  of  his  death  was  entitled  to 
1,210  shares  ia  the  above-mentioned  company,  repre- 
sented by  121  certificates  of  ten  shares  each,  end  regis- 
tered in  the  name  of  the  testator  in  the  books  of  the 
company.  The  certificates  were  in  the  following  form  :— 
"E4648  10 

"  Number.  shares. 

<*  The  New  Yoik  Central  and  Hudson  Biver  Bailroad 
Company. 

"  John  Michael  Williams,  of  Burncoose,  Perran 
Woithal,  Cornwall,  England,  is  entitled  to  ten  shares  of 

(«.)  Beportcdby  C.  Bbbbbht  Brown,  Esq.,  Barrister-at- 
Liw. 


one  hundred  dollars  each  of  the  capital  stock  of  the 
N4w  York  Central  and  Hudson  Biver  Bailioad  Company, 
transferable  in  person  or  by  attorney  in  the  books  of 
the  company  only  on  the  surrender  and  cancellation  of 
this  certificate  by  an  indorsement  thereof  hereon  and  in 
the  form  and  manner  which  may  at  the  time  be  re- 
quired by  the  transfer  regulations  of  the  company. 
This  certificate  is,  however,  to  be  of  no  effect  or  validity 
until  countersigned  by  the  transfer  agent,  and  also  by 
the  registrar  of  transfers  of  the  said  company  in  the 
city  of  New  York." 

The  certifloatee  were  signed  and  duly  countersigned 
as  required. 

The  testator  died  in  February.  1880,  and  his  will  was 
proved  by  two  of  the  plaintiffs,  Elizabeth  Maria  William* 
and  John  Cady,  on  March  25, 1880.  Power  was  reserved 
to  two  other  executors  to  come  in  and  prove,  and  J.  C. 
Williams,  the  other  plaintii!^  did  so  on  October  19, 1882. 

In  August,  1880,  the  two  first- named  plaintifb  wished 
to  be  re^tered  as  owners  in  respect  of  the  shares,  and 
their  agent,  Mr.  Pryor,  sent  the  oertifioatee  and  the 
probate  of  the  will  to  their  stockbrokers,  Messrs.  P.  W. 
Thomas  &  Co.  The  latter  subsequently  informed  Mr. 
Pryor  that  the  extract  of  the  probate  had  been  for- 
warded to  New  York  with  the  share  certificates,  but 
that  certain  formalities  would  have  to  be  gone  through, 
after  which  the  share  certificates  would  have  to  be 
signed  by  the  execntcrs  and  new  ones  would  then  be 
issued.  The  further  formalities  consisted  in  signing  a 
blank  transfer  indorsed  on  the  back  of  the  share  certifi- 
cates, which  were  then  forwarded  again  to  Messrs. 
Thomas  on  the  29th  of  January,  1881.  The  indorse- 
ment was  in  the  following  terms : — 

"  For  value  received  do  hereby  sell, 

aseign,  and  transfer  to  shares  of  the 

capital  stock  of  the  New  York  Central  and  Hudnon 
Biver  Bailroad  Company  of  one  hundred  dollars  each 
standing  in  name  on  the  books  of  the 

company,  and  represented  by  the  within  oertiflcate. 
''And  do  hereby  irrevocably  constitute  and  appoint 
attorney  to  execute  a  surrender  and 
cancellation  of  the  witbiu  certificate,  and  also  to  do  all 
things  requisite  to  transfer  the  said  stock  on  the  books 
of  the  said  company  in  such  form  and  manner  as  may  be 
necessary  or  be  required  by  the  regulations  of  the  said 
company  in  that  behalf,  with  full  power  of  substitution 
in  the  premises. 

<«  Dated  Jan.  24th,  1881.  '<E.  M.  Williams. 

"J.  Cadt." 

In  December,  1882,  the  plaintiffs  made  Inquiries  of 
Messrs.  Thomas  ft  Co.  as  to  the  certificates,  and  they 
replied  stating  that  the  certificates  were  in  New  York 
pending  instructions  from  the  plaintiffs  for  a  sale,  and 
to  avoid  the  risk  of  a  double  transmission  of  the  certifi- 
cates. The  letter  concluded  "  We  need  hardly  say  that 
there  is  no  risk  in  leaving  the  certificates  in  New  York, 
as  they  are  not  indorsed."  The  certificates  in  fact  had 
never  been  sent  to  New  York,  but  had  been  deposited  in 
February  and  April,  1881,  with  the  Colonial  Bank,  by 
Messrs.  P.  W.  Thomas  k.  Co.  as  security  for  advances. 
Five  hundred  of  the  shares  were  redeemed  and  the 
certificates  representing  them  redeposited  with  the 
Chartered  Bank  of  Australia. 

Messrs.  P.  W.  Thomas  ft  Co.  became  bankrupt  on 
the  5th  of  February,  1884. 

This  was  an  action  claiming  a  declaration  that  the 
share  certificates  were  deposited  in  fraud  of  the  plaintiffs, 
that  the  bank  had  no  legal  title  in  tbem,  for  delivery  of 
the  certificates,  and  an  injunction  restraining  the  bank 
from  applying  for  any  alteration  in  the  register  of  the 
railway  company,  and  from  dealing  with  the  shares. 

The  Colonial  Bank  counter-claimed  for  a  declaration 
that  they  were  entitled  to  a  valid  charge  on  the  shares 
for  the  amount  of  their  advances  on  them,  and  that  the 
executors  should  concur  in  all  acts  necessary  for  vesting 
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the  shares  in  the  defendants  or  their  nominees,  and 
enable  ihem  to  become  the  registered  proprietors  thereof. 

Eridence  was  adduced,  taken  on  commission  in 
America,  to  the  effect  that  the  legal  title  to  shares  Tested 
in  the  person  who  for  the  time  being  was  entitled  by 
indorsement  or  otherwise  to  haTC  them  registered  in  his 
name.  Evidence  was  also  given  that  certificates.  Indorsed 
as  these  were,  were  equivalent  to  secoritios  to  bearer  and 
passed  as  such  from  hand  to  hand. 

The  action  against  the  London  Ohartered  Bank  of 
Australia  related  to  the  certificates  of  500  shares  similarly 
endorsed,  and  deposited  at  a  later  date  with  that  bank* 
They  however  did  not  counter-claim. 

Eekewiob,  J.,  held  that  the  banks  were  entitled  to 
hold  the  certificates  as  a  security  for  the  debts  due  from 
Thomas  &  Co.  He  was  of  opinion  that  the  certiflcatee 
must  be  construed  according  to  American  law ;  that  the 
banks  were  not  put  on  inquiry  in  dealing  with  Thomas 
&  Go. ;  t^at  the  executors  must  be  taken  to  have  known 
the  nature  of  the  securities,  and  to  have  given  their 
brokers  all  the  authority  which  by  the  law  merchant 
went  with  them ;  and  that,  having  given  this  power  to 
Thomas  &  Oo.,  they  were  estopped  from  denying  their 
authority  to  deal  with  the  shares  as  they  thought 
proper. 

The  plaintifb  appealed. 

Sir  Horace  Davey,  Q.Cf  Warmingtorif  Q.O*,  and 
SturgeBf  for  the  appellants,  argued  that  the  legal  estate 
in  the  shares  was  still  in  the  executors,  as  they  were  not 
in  themselves  negotiable,  and  not  made  so  by  the  in- 
dorsement, the  case  being  governed  by  English  and  not 
by  American  law ;  that  the  plaintiffs  were  not  estopped 
from  denying  that  they  authorized  the  dealing  by 
Thomas  &  Co.  with  the  shares  ;  that  the  certificates 
were  confided  to  Thomas  &  Co.  for  a  specific  purpose- 
namely,  to  have  the  registered  name  altered ;  and  that 
the  banks  were  put  on  inquiry  and  ought  to  have  in- 
quired of  the  executors  before  taking  the  certificates. 

Bighy,  Q.C,  Beid^  Q,C.f  and  Christopher  Jamet,  for 
the  Colonial  Bank,  contended  that  the  certificates  in- 
dorsed were  equivalent  to  securities  to  bearer,  and  that 
there  was  ample  evidence  that  in  the  money  market 
they  were  so  treated;  that  by  the  law  of  New  York 
these  securities,  which  are  American  Instruments  and 
must  be  governed  by  American  law,  when  indorsed,  pass 
from  hand  to  hand,  and  that  the  holder  is  entitled  to 
have  his  name  put  on  the  register  as  owner  of  them,  if 
he  so  desires ;  that  the  executors  were  estopped  by  their 
delay,  amounting  to  negligence,  in  inquiring  for  the  docu- 
ments, from  denying^that,  having  authorized  their  brokers 
to  sell  or  pledge  the  shares,  they  gave  them  authority  to 
fill  up  the  blanks ;  and  that  the  absence  of  formalities 
required  by  the  Stock  Ekohange  did  not  put  the  banks 
on  inquiry;  and  submitted  that  there  was  no  equity 
against  the  banks,  which,  haring  the  legal  estate,  were 
entitled,  unless  redeemed  by  the  plalntifh,  to  foreclose 
the  shares. 

Latham,  Q.O.,  and  T.  B.  Wright,  for  the  London 
Chartered  Bank  of  Australia,  adopted  the  same  argu- 
ment. 

Sir  Horace  Davey,  Q.C,  replied. 

The  following  esses  were  cited : — Picker  t.  London 
and  County  Banking  Co.,  35  W.  B.  469,  18  Q.  B.  D> 
515 ;  London  and  County  Banking  Co*  v.  London  and 
River  Plate  Bank,  20  Q.  B.  D.  ^32;  Dixon  t.  Bovill, 
4  W.  R.  813,  3  Macq.  1 ;  Goodwin  v.  Boharte,  23  W.  B. 
915,  24  lb.  987.  L.  B.  10  Eq.  76,  337, 1  App.  Gas.  476  ; 
Rumball  t.  Metropolitan  Bank,  25  W.  R.  366,  2 
a  B.  D.  194;  Colonial  Bank  t.  Hepworth,  ante,  p. 
259,  36  Ch.  D.  36;  Eaeton  v.  London  Joint-Stock 
Bank,  35  W.  B.  220,  34  Ch.  D.  95  (since  reversed  in 
D.P.);  Colonial  Bank  Y.  Whinney,  34  W.  B.  705,  11 
App^Oas.  426;  SodH^  GSnSrale  de,  Paris  v.   Walker, 


34  W.  B.  662,  11  App.  Cas.  20;  WiUmoUy.Be^ 
28  W.  B.  911,  15  Oh.  D.  96;  Garr  v.  XonioR 
North' Western  BaUvfoy  Co.,  23  W.  B.  747,  L&l 
C.  P.  307. 

OWr.cKfv.i 

Hay  l.«CoTTOK,L.J.-^I  am  of  opinion  that  tUi 
must  be  allowed.    According  to  English  law  the  I 
the  bank  as  transferees  of  the  certificates  wooldnot 
legal  title,  but  a  mere  inchoate  title,  which  wotli 
enable  them»  as  transferees  from  Thomas  ft  Go.,  to ' 
the  shares  as  against  the  plaintifEs.    Acoording  tt 
American  law,  however,  they  would  have  not  oilr 
legal,  but  also  the  equitable  title.    The  caae,' 
must  be  decided  by  the  law  of  England,  and  not  bf 
aerica,  as  the  question  whether  Thomaa  ft  0« 


of  America,  as  the  question 
a  good  title  to  transfer  these  osrtiflfiatsa  to  tha 
Is  one  which  arose  in  this  country,  and  tba 
depends  upon  English  law.  It  is  well  lettled  tk 
one  can  transfer  any  better  title  to  an 
which  is  not  negotiable  than  that  which  he  himdr 
The  transfer  by  Thomas  &  Co.  to  the  hank  mi 
in  fraud  of  the  plaintiflk.  Thosaas  ft  Co.  bmI 
ceived  any  authority  from  the  plaintifb  to  dril 
the  certifloates. 

Though  the  general  law  is  as  I  have  Mi 
be,  howsTer,  that  the  real  owner  hat  eitoppei 
by  conduct  from   asserting   his  title.    ^^9.  g» 
therefore,  is  whether  there  has  been  anything  itj 
conduct  of  the  plaintiffs  to  estop  them  froa  mH 
their  title  to  the  shares  as  against  the  tank 

The  certificates  were  not,  on  the  '"•  ^^'jj 
tificates  to  bearer,  but  expressly  reproaeatrf  *■  "J  1 
shares    In    respect    of    which    the  catifa^y  y ' 
issued  could  only  be  transferred  with  cert*  •■•^ 
ties  in  the  booln  of  the  oompany.    And »Mi*y 
face  of  the  documents,  there  was  sometU^*'*'*^ 
the  alleged  transfer  to  them,  the  ^^^^'Jliffu 
rely  upon  estoppel  as    against    the  I'^^^^IlS 
absence  of  a  certificate  of  transfer  in  ^'^^'^ J 
the  requirements  stated  on  the  face  of  to  "t^ 
was  sufficient  to  have  put  the  def endsnti  'y^J^ 
when  the  certificates  were  handed  to  thembj^i^ 
Co.,  and,  not  haring  done  so,  they  toA  •*  tW " 
risk,  and  if  the  persons  from  whom  tbej  took  w  > 
good  title  the  defendants  did  not  aoqnbsiDlf 
title.     I   do   not  agree   with  the  contenttai  «• 
conduct  of  the  plaintiffa  was  such  as  to  give  *  ^ 
a  good  title,  or  that  there  has  been  negliga»** 
part  of  the   plaintiffs   in  learing  the  ^^'^^^f^ 
the  brokers.    In  my  opinion  the  two  seti  ^  r! 
ants  stand  on  the  same  footing,  and  the 
entitled  to  dalm  against  them  both  a  d«0>*^ 
the  shares  in  question  form  part  of  the  teststori^ 
and  that  the  certificates  should  be  deUveied  n^ 
Judgment  of  Eekewioh,  J.,  must  aoooKdingiT  ■ 
versed. 

LiKDLBT,  Ifc  J.^I  am  of  the  same  <>P^°V?Ii 
stitution  of  the  company,  and  the  proper  aow 
coming  a  shareholder,  and  the  eonseqaenoM »  ■ 
acquired  a  title  to  the  certificates  aie  qo«**^ 
may  depend  on  American  law,  but  Amerioanlt*"^ 
regulate  or  apply  to  dealings  in  this  ooanttf 
document  by  way  of  gift,  sale,  or  pledge.  Aiw« 
the  doouments  in  question  may  be  "^"JJlvLi 
ments  In  America,  that  is  not  soffldent  to  reoas 
negotiable  in  this  country,  so  as  to  gi^s  >  J^ 
holder  for  value  a  good  title  against  the  tree  or" 
whom  they  have  been  stolen.    Apart  from  the 
of  estoppel,  the  bank  did  not  acquire  any  » 
certificates.    Thomas  &  Co.  were  not  o^***"®' 
tificates,  and  were  not,  in  fact,  empowers  » 
them  so   as   to   bring   the  case   within  t&e 

The  general  rule  of  law,  therefore,  sppM»-^1 
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broken,  who  had  no  anihoritj  to  part  with  the  cerUfl. 
catee,  oould  not,  by  transferring  them  to  the  bank,  give 
the  bank  a  title  to  hold  them  as  against  the  plalntlfb, 
who  were  the  true  owners. 

Has  any  title  been  acquired  by  estoppel  ?  What  re- 
presentation was  made  by  the  ezeoators  which  they  are 
pxednded  from  denying,  or  what  was  done  by  them  oal- 
onlated  to  lead  to  the  inference  that  Thomas  St  Go.  had 
authority  to  pledge  the  oertlfloates  P  On  the  face  of  the 
oertifloatea  the  testator  was  stated  to  be  owner  of  the 
shares.  The  indorsement  represented  quite  truly  that 
the  person  who  was  entitled  to  these  oertlfloates  might 
fin  up  the  blanks ;  but  this  was  the  utmost  apparent 
authority  giren.  The  oertlfloates  with  the  transfers  in 
blank  when  deposited  by  Thomas  ft  Co.  with  the  bank 
being  imperfect,  and  not  negotiable  instruments,  con- 
ferred no  legal  title ;  and  the  document  not  being  in 
proper  form,  and  there  being  enough  on  the  faoe  of 
them  tb  put  the  bank  on  Inquiry,  the  defence  of  estoppel 
ifl  not  aTailable. 

Bownr,  L. J. — I  am  of  the  same  opinion,  and  for  the 
vame  reasons.  The  American  law  does  not,  as  I  think, 
apply  to  this  oase,  the  key  to  which  is  as  to  the  right  of 
the  respondents  to  hold  these  pieces  of  paper— these  cer- 
tificates. How,  then,  hare  the  plalntifh  lost  their  right 
to  these  pieces  of  paper  P  It  is  admitted  that  they  cure 
not  negotiable  acoordins  to  English  law.  The  only  pos- 
sible way  in  whleh  they  can  haTc  lost  their  title  would 
be  by  the  operation  of  the  law  of  estoppel.  There  is  no 
question  of  sale  in  market  OTert,  which  is  an  exception  to 
the  general  rule.  The  executors  ne?er  intended  to  part 
with  their  title,  and  the  law  of  estoppel  cannot  apply— 
estoppel  resting  on  an  express  or  implied  representation, 
or  conduct  amounting  to  representation,  which  is  the  same 
thing.  The  documents  nowhere  suggest  that  the  bearer 
is  entitled,  and,  not  being  iu  order,  there  was  that  on 
the  faoe  of  them  which  should  have  put  the  banks  on 
inquiry.  There  is,  in  my  opinion,  no  ground  for  swying 
that  there  was  any  negligence  on  the  part  of  the  pl^in- 
tliKs. 

Appeal  aU&wed. 

Solicitors  for  the  appellants,  Toung^  Jonei^  A  Co, 

Solicitors  for  the  Oolonial  Bank,  Drtieea  <ft  AiUee. 

Solicitors  for  the  I^ndon  Ohartered  Bank  of  Australia, 
Frtihflildidb  WilliatM. 


From  Chan,  Dl?. 


Jan.  26. 


LrcAs  V.  ISxBxa.  (a.) 

Banhrupiey^^Agrtemenifor  purehaee  of  hankrupfi  ethie 
-^beneme  of  arrangement — Approval  of  eourt^New 
ierm'^Bpeeifie  per/crmance^Bankruptcy  Act,  1883, 
s.  23,  eub'BeeUon  2. 

The  trustee  in  a  lanhrvpiey  entered  into  a  vrritlen 
agreement  with  the  defendants  whereby  it  was  agreed  that 
the  defendants  should  purchase  from  the  trustee  the  estate 
of  the  bankrupt  for  such  a  sum  as  would  pay  the  costs 
and  expenees  of  the  proceedings  and  the  preferential 
debts,  and  a  certain  composition  to  the  unsecured  creditors, 
and  that,  upon  the  approval  of  the  scheme  by  the  court, 
the  bamkruptcy  should  be  annulled. 

At  a  first  meeting  of  the  creditors  a  resolution  was 
passed,  which  was  subsequently  confirmed  at  the  eeeond 
meeting  by  t?ie  statutory  majority,  to  accept  tJhe  offer  of 
the  defendants  to  purchase  the  eetate  on  the  terms  of  the 
agreement,  provided  that  the  defendants  gave  a  bond  to 
t?ie  trustee  to  secure  the  payment  of  tTie  purchase-money. 

(a.)  Reported  by  W.  Itixbt  Coox,  Esq.,  Barrister-at- 
Law. 


T?te  court  afterwards  made  an  order  approving  of  the 
nvrehase  upon  the  terms  contained  in  the  agreement 
between  the  trustee  and  the  d^endants,  and  annulled  t?ie 
bankruptcy.  In  an  action  by  the  trtutee  for  spedfle  per* 
formance  of  f  As  agreement, 

Hdd,  that  the  agreement  could  not  be  speciflcaUy 
enforced  against  the  defendants,  tT^ey  never  Tuiving  con- 
sented  to  the  provision  relating  to  the  bond,  and  the 
agreement  which  they  had  enter  A  into  with  the  trustee 
never  having  been  accepted  by  the  creditors. 

Decision  of  North,  J.,  affirmed. 

Appeal  from  a  dedilon  of  North,  J. 

F.  Ourtois  was  adjudicated  bankrupt  on  his  own 
petition  on  the  28th  of  March,  1885,  and  the  plalntifl, 
G.  Lucas,  was  appointed  the  trustee  in  his  bankruptcy. 

On  the  Snd  A  April,  1885,  an  agreement  in  writing 
was  signed  by  the  plaintiff  and  the  defendants,  J« 
Martin  and  G.  Martin,  whereby  it  waa  agreed  that  the 
defendants  should  purchase  the  estate  of  the  bankrupt. 
Tested  in  the  plaintifE  as  such  trustee,  for  such  a  sum  as 
would  be  snfOieient  to  pay  all  the  costs  and  expenses  of 
the  proceedings,  to  pay  all  the  preferential  debts  in  full, 
and  to  pay  all  tiie  uneeoured  creditors  a  composition  of 
15s.  in  the  pound  at  the  times  therein  mentioned,  and 
that  upon  the  approTal  of  the  scheme  by  the  court  the 
bankrupt^  should  be  annulled. 

At  a  first  meeting  of  the  creditors  of  the  bankrupt 
held  on  the  25th  of  April,  1885,  it  was  resoUed  to  accept 
the  offer  of  the  defendants  to  purchase  the  estate  of  the 
bankrupt  on  the  terms  of  the  agreement,  provided  that 
the  defendants  gave  a  bond  to  the  plaintiff  to  secure  the 
payment  of  the  purchase-money. 

At  a  second  meeting  of  the  creditors,  held  on  the  14th 
of  May,  1885,  the  resolution  waa  confirmed  by  the 
requisite  statutory  majority. 

Oq  the  11th  of  June,  1885,  the  Judge  of  the  county 
court  of  Lincolnshire,  on  the  report  of  the  official  re- 
oelTer,  made  an  order  approving  of  the  purchase  upon 
the  terms  contained  iu  the  agreement  between  the 
plaintiff  and  the  defendants,  and  annulled  the  bank- 
rupt^, but  the  order  did  not  mention,  or  in  any  way 
refer  to,  the  proyision  relating  to  the  bond  which  was 
contained  in  tiie  resolution  of  the  creditors. 

The  defendants  subsequently  refused  to  carry  out 
their  agreement,  and  the  plaintiff,  by  the  direction  of  the 
Court  of  Bankruptcy,  brought  the  present  action  against 
them  for  specific  performance  of  the  agreement  of  the 
2nd  of  May* 

On  the  20th  of  July,  1887,  Nortii,  J.,  dismissed  the 
action. 

The  plaintiff  appealed. 

Napier  Higgins,  Q,0,,  and  Bashleigh,  for  the  appel- 
lant.— ^We  submit  we  are  entitied  to  the  relief  we  ask. 
The  defendants  cannot  go  behind  the  order  of  the  11th 
of  Jane,  1885.  To  allow  such  a  proceeding  would  be 
productive  of  grave  inconveniences.  The  provision  as  to 
the  bond  contained  in  the  resolution  of  the  creditors 
formed  no  part  of  the  agreement  with  the  defendants, 
nor  do  we  now  seek  to  enforce  it.  Assuming  that  it  did 
form  part  of  the  scheme,  the  court  had  power  to  dis- 
pense with  it :  Bankruptcy  Act,  1883,  s.  23,  sub-sec- 
tion 2. 

CozenS'Hardy,  Q.C,  and  B.  J,  Parker,  for  the  re- 
spondents, wbre  not  called  upon. 

Lord  Halsbukt,  0. — I  think  that  the  judgment  of 
North,  J.,  must  be  affirmed.  The  agreement  which  it 
is  sought  to  enforoe  against  those  two  gentlemen  was  an 
agreement  which  I  think  in  every  part  of  it  was  subj^t 
to  the  approval  of  the  court.  The  approval  of  the  court 
becomes  essential  for  the  making  of  the  agreement  talis 
qualis.  It  is  idle  to  tell  us  that  some  parts  of  the  agree- 
ment might  have  been  made,  or  that  a  different  agree- 
I  ment  might  have  been  made  without  the  approval  of  the 
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coart.  There  aie  essential  parts  of  it,  running  through 
the  whole  of  the  agreement,  which  require  the  confirma- 
tion of  the  court.  The  defendants  make  their  proposi- 
tion subject  to  the  agreement  of  the  court ;  and  unless 
there  is  the  appro?al  of  the  court  they  have  not  made 
any  offer  which  can  be  enforced ;  because,  as  I  say,  they 
ha?e  imported  into  their  offer  the  appro? el  of  the  court 
as  an  essential  part  of  it. 

Then  did  the  court  appro?e  it  ?  Apart  from  the  ques- 
tion of  estoppel  by  the  judgment,  with  which  I  will  deal 
presently,  the  fact  appears  now  to  be  beyond  dispute 
that  what  the  creditors  did  in  fact  agree  to  was  a  bar- 
gain that,  besides  and  in  addition  to  that  which  these 
two  gentleQiien  had  agreed  to  do  as  the  consideration 
which  they  were  to  gire,  they  were  also  to  enter  into  a 
bond,  lliat  was  the  composition,  or  agreement,  or 
arrangement  which  the  creditors  agreed  to,  and  they 
have  never  agreed  to  anything  else.  The  court  has 
approved,  and  could  only  approve,  by  Tirtue  of  the 
statute,  that  which  the  creditors  had  agreed  to.  The 
provision  in  sub-section  2  of  section  23  appears  to  me  to 
have  reference  to  a  totally  different  matter.  That 
assumes  a  good  agreement  agreed  to  by  the  creditors, 
and  the  court  is  then  invested  with  the  jurisdiction  to 
impose  terms  and  conditions  as  to  the  dronmstances 
under  which  and  even  the  persons  to  whom,  in  pursu- 
.ance  of  that  agreement,  the  assets  of  the  former  bank- 
rapt  shall  be  conveyed.  And  it  appears  to  me,  under 
these  circumstances,  that  if  we  have  liberty  to  enter 
into  the  question  of  what  the  real  facts  are,  there  is  no 
agreement  by  these  gentlemen  to  do  the  thing  which 
the  creditors  approved  of,  and  which  the  court  has 
approved  of.  Therefore,  it  is  impossible  to  enforce 
specific  performance  of  an  agreement  into  which, 
according  to  my  view,  the  defendants  have  never 
entered,  because  they  have  never  entered  into  this 
particular  bargain,  except  under  circumstances  which 
show  that  their  obligation  to  perform  that  agree- 
ment does  not  arise.  It  is  said  that  we  cannot 
arrive  at  what  the  real  facts  are — that  we  must  be 
estopped  by  the  order  of  the  court.  It  appears  to  me 
that  thiit  is  a  very  strange  contention.  The  order  of  the 
court  purports  to  confirm  that  which  the  creditors  in 
fact  did.  The  recital  in  the  order  inaccurately  states 
that  that  which  the  creditors  agreed  to  was  the  agree- 
ment  simpliciter,  and  not  the  agreement  pluB  the  addi- 
tional term.  I  entirely  dissent  from  the  view  that  we 
are  not  entitled  to  see  what  the  facts  are,  and  I  am  not 
certain  that  I  am  altogether  able  to  understand  the 
principle  upon  which  it  is  alleged  that,  as  against  a 
stranger  not  a  party  to  the  bankruptcy,  this  order  of  the 
court  is  conclusive  and  binding  upon  him,  so  that  we 
cannot  ascertain  what  the  real  facts  are.  Here  this  may 
be  a  judgment  in  rem.  It  may  well  be  that  that  binds 
all  the  world  as  an  adjudication,  and  that  you  cannot  go 
behind  the  adjudication,  but  to  suggest  that  a  recital  of 
a  certain  fact  leading  up  to  the  adjudication  is  binding 
upon  all  the  world,  so  that  you  cannot  prove  that  the 
allegation  of  that  recital  is  different  from  the  truth,  is,  to 
my  mind,  a  novelty,  to  which  I,  for  one,  will  give  no 
countenance.  Under  these  circumstances,  I  think  the 
judgment  of  the  learned  judge  of  the  court  below  was 
right,  and  that  this  appeal  ehould  be  dismissed. 

Ck>TTOM,  L.J. — I  am  of  the  same  opinion.  The  first 
question  which  has  been  raised  is  this,  that  the  agree- 
ment was  not  conditional  on  the  approval  of  the  court. 
The  agreement  is  not  a  very  good  piece  of  conveyancing 
language,  but  I  think  it  appears  from  it  that  although  it 
is  not  in  express  terms  stated  that  the  agreement  shall 
be  conditional,  when  you  look  at  it  it  must  be  so ;  be- 
cause it  was  an  agreement  which  could  not  be  carried  out 
without  the  approval  of  the  court,  the  approval  of  the 
oourt  being  necessary  in  order  to  obtain  that  which  was 
the  object  of   the  proposed  purchasers— namely,  the 


annulment  of  the  bankruptcy.  The  time  for  paTmestfll 
the  money  has  reference  to  the  approval  of  the  oovV 
and  the  whole  agreement,  though  not  said  in  teroutolii 
conditional  on  the  approval  of  the  eourt,  is  in  sal 
when  one  reads  the  agreement  and  sees  what  the  o^il 
was,  necessarily  subject  to  the  approval  of  the  oontt  , 

Then  was  the  approval  of  the  court  girea  to  ij 
agreement — ^that  is  to  say,  to  the  terms  oontsioedialll 
There,  again,  the  order  is  not  artificial  in  its  ternii, 
it  commences  in  this  way :— *'  And  the  court,  being  ttti 
fied  that  the  creditors  in  the  above  matter  hire  ' 
accepted  and  approved  the  composition  or  echeofl 
arrangement  in  the  following  terms,'*  &o.    Then  it 
tlons  some  of  the  terms  of  that  agreement  and  nSm 
the  agreement  as  an  exhibit.    What  was  the 
that  P    In  fact  we  know  that  the  agreement  in  itit« 
as  signed  by  the  purchasers  from  the  plaintiff,  vmi 
assented  to  by  the  creditors,  because,  although  it  is  ni 
pressed  in  the  form  of  the  resolution,  it  was  in 
one  term  of  the  agreement  assented  to  by  the 
that  there  should  not  be  simply  a  payment  of  '    , 
the  defendants  but  that  before  the  money  wai  psi 
proposed  purchasers  should  give  a  bond  for  thepA 
anceof  the  obligation  which  they  had  undsrtiii^ 
their  agreement. 

That  was  never  assented  to  so  as  to  become  Hf  p 
of  an  agreement  entered  into  by  the  purchssen. 

But  it  is  said  that  although  there  is  that  ieffli«fl<> 
what  had  been  approved  of  by  the  meeting  of  o«M 
yet,  having  regard  to  the  report  of  the  ofBsitln^ 
the  court  did  not  consider  that  there  had  been  niiMi* 
duction  of  that  term  as  to  the  bond,  beoaaie  it iiw 
mentioned  in  the  report,  but,  as  I  underBtiirf,tt<g^ 
contains  annexed  to  it  the  resolution  of  tb»wj"jj} 
from  which  it  does  appear  that  this  term  niati'^ 
by  the  creditors  in  their  approval,  and  aIM^"  [^ 
it  is  not  very  dear  and  artificial,  yet  we  sart  ^|r 
see  what  was  in  fact  approved  by  the  oitftow^*^ 
that  we  may  know  what  was  approved  ^  *•** 
The  power  of  the  oourt  is  limited  to  appio«i«  » '** 
whioh  is  agreed  to  by  two  meetings  of  '^^^'•^f'?^ 
therefore,  in  my  opinion,  the  proper  coniw*  ■■ 
been  put  upon  this  order  by  the  learned  }(#i^*^ 
court  below,  that,  although  it  contains  tiiis  rrfw'* 
what  was  signed  by  the  parties,  it  really  onlj  spf^ 
that  whioh  had  in  fact  beoome  binding  by  theHaeni 
approval  of  the  creditors  in  general  meeting.         . 

It  was  said,  however,  that  we  ought  not  to  i*V 
order  in  that  way  for  this  reason,  that  there  ii  >  P^ 
given  to  the  court  to  annul  the  bankrupt^  *" 
vest  the  property  in  the  purchasers  on  sooh  tens* » 
thinks  fit,  and  h?re  the  bankruptcy  vss  •osil 
without  reference  to  this  term.  It  U  said  ^^^ 
fore,  we  ought  to  consider  that  the  ooart».»"* 
approved  of  the  arrangement  or  scheme  ^'  ^  -  ^ 
in  these  terms,  intended  to  dispense  with  that  ca 
whioh  had  be^n  introduced  by  the  orediton.  »^ 
my  opinion,  the  oourt  has  no  such  V^^^*\Vi 
although  it  might  give  directions  where  a  MWJj 
not  mfdce  any  provision  for  the  terms  upon  wM* 
property  is  to  be  vested  in  the  purchasew,  y»  ^ 
there  is  an  express  agreement  by  the  owditon  V 
resolution  that  a  certain  term  shall  be  *"JJ**J\  |y 
opinion  the  oourt  has  no  jurisdiction  to  ^^PJ?.  . 
that,  and  to  say,  although  we  approve  that  ww» 
been  done  by  the  creditors,  we  strike  out  that  ww» 
must  consider  as  important,  as,  in  fact,  it  was  ufT 
by  their  resolution.  As  a  mere  matter  of  constrseofl^ 
my  opinion  it  would  be  wrong  so  to  <'«»"•?''?  I'^i 
unless  there  were  an  express  provision  "*  **  i*  t 
portion  of  the  agreement  should  be  dispensed  w  • 
think  the  court  had  no  power  to  make  any  sow  ^' 
but  the  fact  that  it  does  not  in  terms  V^P^^^ 
in  my  opinion  is  strong  against  such  a  conitmotw"' 
my  opinion  the  appeal  fails. 


:' 
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Bowsw,  KJ.— I  am  of  the  aame  opinion.  I  hsfe 
notbing  to  add. 

Appeal  diimUBed, 

Solicitors,  Qreenfidd  A  Cracknall,  for  V,  StapUton, 
Stamford;  Taylor,  Hoare^  Taylor^  dk  Box,  for 
Tkimhhhy  A  Sons,  Spilsby. 


From  Q.  B.  DiF.  May  9. 

Bse.  r.  LicsNsnre  Justices  fob  C&ewkbb27e.  (a.) 

LieenHng'^AlehouBe^BiX'  day$^    lieenee — Renewal — 35 
d;  36  Vict.  c.  94,  $.  49. 

Although  the  condition  under  35  A  36  Vid.  e.  94, 
••  49,  requiring  lieennd  premieea  to  he  doeed  during  tJie 
whole  of  Sunday  can  only  le  interied  in  a  lieenoe  if  the 
applicant  himetif  applies  for  it$  ineertion,  yet,  when  it 
19  once  ineerted^  the  licence  heeomee  a  $ix^ay$^  licence^ 
and  can  only  he  renewed  as  such. 

Appeal  from  the  deoiaion  of  a  dlFiaional  court 
(Mathew  and  A.  L.  Smith,  JJ.}. 

At  the  annual  licensing  meeting  held  at  Crawkeme  in 
1881  an  alehouse  licence  was  granted  to  G.  Bugg  in 
respect  of  an  alehouse  known  as  **The  Queen,"  at 
Misterton.  Bugg  then  requested  that  the  condition 
limiting  the  licence  to  a  six-days'  licence  under  35  &  36 
Tict  c.  94,  p.  49,  should  be  inserted,  which  was  accord- 
ingly done. 

The  licence  was  annually  renewed  as  a  siz*days' 
licence,  and  in  1883  the  house  passed  into  the  posses- 
sion of  Walter  Miller,  the  pretent  appellant,  who  con- 
tinned  to  renew  the  licence  as  a  six-days'  licence  down 
to  the  20th  of  August,  1887,  when,  at  the  annual 
licensing  sessions,  he  applied  through  his  solicitor  for  a 
renewal  of  the  lioenoe  as  a  seven-days*  licence— that  is  to 
say,  without  the  insertion  of  the  condition.  There  was 
no  opposition  to  the  renewal. 

The  justices,  refused  to  grant  the  application,  and 
renewed  the  licence  as  a  six-days'  licence. 

The  appellant  then  applied  to  the  DiFisional  Oourt  for 
a  mandamus  to  compel  the  Justices  to  grant  the  applica- 
tion, contending  that  they  had  no  power  to  insert  the 
condition  against  the  will  of  the  appUeant. 

The  Divisional  Oourt  refused  the  application,  and  the 
appellant  appealed. 

Paterson,  for  the  appellant. — There  is  really  no  snoh 
thing  as  a  six-days'  licence.  The  Act  only  speaks  of  a 
aix-days'  licence  for  eouFenienoe  of  terminology.  The 
condition  limiting  an  ordinary  licence  to  six  days  can 
only  be  inserted  at  the  request  of  the  applicant,  and  the 
magistrates  cannot  refuse  to  Insert  it  when  it  is  asked 
for  (35  ft  36  Vict.  c.  94,  s.  49) :  Beg.  t.  JusHees  of  Kirk- 
dale,  18  a  B.  D.  248,  35  W.  B.  Dig.  118.  A  renewal 
Is  really  a  new  grant,  and  theiofore  the  condition  can- 
not be  inserted  on  a  renewal  against  the  will  of  the 
applicant.  No  objection  can  be  taken  to  the  renewal 
unless  written  notice  of  opposition  has  been  serFcd  on 
the  applicant  in  accordance  with  section  42  of  35  &  36 
Vict.  0.  94:  Beg.  f.  JusUees  of  Merthyr  Tydvil,  14 
Q.  B.  D.  584,  33  W.  B.  Dig.  122.  The  Justices  were 
therefore  bound  to  grant  this  application  for  renewal. 

William  Wills  {W.  Blake  Odgers  with  him),  for  the 
respondents,  was  not  called  upon  to  argue. 

LiNDLBT,  L. J. — In  my  opinion  the  Flew  taken  by  the 
courc  below  was  the  correct  one.  Thb  house  was  giFen 
a  six-days'  licence  in  the  first  instance.  I  think  that 
Mr.  Paterson  was  perfectly  right  in  saying  that  the  con- 
dition which  makes  a  licence  a  six-days'  licence  can  be 

(a.)  Beported  by  A.  P.  Pbrobfal  Kxbp,  Esq.,  Barrister- 
ftt-Law. 


only  inserted  at  the  will  of  the  applicant,  and  that  it  is 
entirely  for  him  whether  he  will  baFe  the  condition  in 
or  not.  But  the  Justices  haFe  an  absolute  discretion 
to  grant  or  refuse  a  licence,  and  this  discretion  is  ex- 
tended to  a  renewal  Just  as  much  as  to  the  granting  of 
a  now  licence. 

Tiie  licence  in  question  was  a  six-days'  licence,  and 
was  renewed  annually  as  a  six-days'  licence  down  to  the 
year  1887.  The  licensee  then  applies  agsiu  for  the 
renewal  of  the  licence.  That  means  that  he  applies  for 
the  renewal  of  the  six-days'  licence.  What  is  renewed  is 
tbat  which  is  in  existence  and  is  about  to  expire — that 
is,  the-six  days'  licence.  The  licensee  had  ncFcr  had  a 
seven-days*  licence,  and  could  not  therefore  apply  for 
the  renewal  of  such  a  licence.  Most  probably  when  the 
Justices  orginally  granted  the  licence  they  ncFcr  con- 
templated granting  a  seFen-da;s'  licence.  They  were 
willing  to  grant  and  to  renew  a  eix-days'  licence,  but 
the  application  for  a  ssFen-days'  licence  was  substan- 
tially an  application  for  a  new  licence,  which  they  would 
probably  refuse  altogether,  as  they  had  an  undoubted 
light  to  do. 

BowBxr,  L.J.— I  am  of  the  same  opinion.  It  is,  no 
doubt,  for  the  applicant  in  the  first  instance  to  ask  for 
the  insertion  of  the  condition  in  his  licence,  limiting  it 
to  fix  days.  It  cannot  be  inserted  against  his  will. 
But,  as  soon  as  he  has  elected  to  hsFC  it  inserted,  and 
has  called  upon  the  magistrates  to  insert  it^  the  licence 
becomes,  in  my  opinion,  a  six-days'  licence,  an  entirely 
different  thing  from  a  scFen-days'  licence.  It  is  spoken 
of  by  the  section  as  a  six-days'  licence,  and  the  holder 
of  such  a  lioenoe  has  certain  privileges  and  exemptions 
given  him  by  the  Act  which  do  not  apply  to  the  holders 
of  scFen-days'  licences.  I  think  that  when  a  lioenoe  is 
renewed  that  must  be  renewed  wbioh  has  already  been 
held,  and  it  is  not  a  renewal  to  introduce  something 
which  the  applicant  has  not  held  before.  A  six-days' 
licence,  therefore,  can  only  be  renewed  as  a  six-days 
licence,  and  an  application  for  a  seFen-days'  licence  ie  a 
fresh  application. 

I  am  confirmed  in  this  Fiew  by  the  fact  that  a  re- 
newal may  be  made  by  indorsing  the  old  licence  or  by 
issuing  a  copy  of  it.  This  shows  that  the  intention 
was  that  that  which  had  been  in  existence— namely,  in 
this  ease  a  six-days'  licence — should  be  renewed,  and  not 
that  it  should  become  a  different  licence,  a  scFcn-days' 
licence,  at  the  option  of  the  applicant 

I  agree,  therefore,  in  thinking  that  we  cannot  grant 
this  application,  and  that  this  appeal  must  be  dismissed. 

Solicitors  for  the  appellant,  Oeare,  Sons,  A  Pease. 
Solicitors  for  the  respondents,  A.  B.  Trevenen,  for 
J.  A  W.  B.  Sparks  A  Blake,  Orewkeme. 


From  Q.  B.  DiF.  April  16* 

Haitcb  aud  Ajtothkk  v.  HABDiNe.  (a.) 

Bankruptcy  —  Poit^nuptial  setUement  —  Purchaser  for 
valuable  consideration  —  Trader  —  Bankruptcy  Ad 
1869  (32  A  33  Vid.  c  71),  ss.  91,  94,  suh-sedion  3. 

By  a  post-nuptial  settlement  tJhe  settlor^  in  oonsidera" 
tion  of  the  assignment  hy  his  father  of  certain  leasehold 
property  to  the  trustees  thereof,  and  in  consideration  of 
a  release  of  a  debt  due  from  him  to  his  father,  assigned 
to  the  trustees  two  policies  of  insurance  upon  his  life, 
upon  trust  out  of  the  income  arising  fom  the  leasehold 
property  to  pay  f  Ae  premiums  on  t?ie  policies  and  the 
residue  to  the  settlor  for  life,  and  after  his  death  upon 
trust,  asto  aU  the  property,  for  the  seUlor*s  children. 
Within  two  years  after  the  date  of  the  sdOement  the 

(fl.)  Beported  by  W.  F.  Babbt»  Esq.,  Barrister-at-Law^ 
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OoTTBT  OF  Appeal. 


Hanob  and  Anothbs  v.  Hasdxzio. 


OOUBT  OP  AffUL 


M^  wa$  adfudieated  bankrupt  under  the  Bankruptcy 
Act,  1869.  Upon  tTw  death  of  t?ie  adUor  hie  trustee  in 
bankruptcy  claimed  the  proceeds  of  t?ie  policies,  upon  the 
.  ground  that  the  settlement  was  void  under  section  91  of 
that  Act. 

Held,  that  tJie  setUor's  father  was  a  * '  purchaser  in  good 
faith  and  for  valuable  consideration  "  ufiihin  tJ^e  excep- 
tion  in  section  91,  and  that  tJie  settlement  was  valid. 

Held,  also,  tluU  the  settlement  was  protected  by  section 
94,  subsection  Z,as  a*'  dealing  with  tJie  bankrupt  in 
good  faith  and  for  valuable  consideration'* 

By  schedule  1  of  t?ie  Bankruptcy  Act,  1869,  the  word 
"trader"  includes  an  apothecary. 

HM,  thai  a  general  medical  practitioner  who  supplies 
the  Tnedicines  which  he  prescribes  for  his  patients,  but 
who  makes  no  charge  for  medicines,  charging  only  for 
attendance,  is  not  a  "  trader  **  within  the  meaning  of 
the  Act. 

Appeal  from  the  Judgment  of  Huddleaton,  B.,  in 
farvoor  of  the  plaintifis  at  the  trial  without  a  jury  of  an 
interpleader  isaue. 

In  1880  Dr.  Peskett,  who  practised  as  a  general  prac- 
titioner, and  who  was  a  married  man  with  children, 
formed  an  illicit  connection  with  a  married  woman,  and 
fell  into  intemperate  habits,  and  was  made  co-respondent 
in  certain  proceedings  taken  in  the  Divorce  Court. 
Thereupon  Dr.  Peekett*s  father,  for  the  sake  of  his  son's 
children,  proposed  that  Dr.  Peskett  should  settle  two 
policies  of  insurance  upon  his  life,  each  for  £1,500,  for 
the  benefit  of  his  children,  and  upon  condition  of  Dr. 
Peskett  doing  so  the  father  agreed  to  bring  into  the 
settlement  a  leasehold  property,  producing  at  that  time 
£70  a  year,  and  which  subsequently  realized  £700,  and 
to  release  bis  son  from  a  debt  of  £107  due  to  him.  A 
settlement  was  accordingly  executed  upon  the  25th  of 
November,  1882,  under  which  Dr.  Peskett  was  released 
from  the  debt  due  to  his  father,  and  the  two  policies 
upon  Dr.  Peakett's  life  and  the  leasehold  property  were 
assigned  to  the  plaintilEs  as  trustees  upon  trust  out  of 
the  income  arising  from  the  leasehold  property  to  pay 
the  premiums  upon  the  policies,  and  to  pay  the  balance 
to  Dr.  Peskett  for  his  life,  and  after  his  death  upon 
trust  as  to  all  the  property  for  his  children.  At  the 
date  of  the  settlement  Dr.  Peskett  was  solvent,  though 
being  pressed  by  certain  creditors. 

Upon  the  6th  of  July,  1888,  Dr.  Peskett  was  ad- 
judicated bankrupt,  and  the  defendant  was  appointed 
'  trustee.  Upon  the  26th  of  September,  1886,  Dr.  Peskett 
died,  and  the  proceeds  of  the  policies  were  claimed  by 
the  plaintiffs  as  trustees  of  the  settlement  and  also  by 
the  defendant  as  trustee  in  bankruptcy  of  Dr.  Peskett. 
The  insurance  company  interpleaded,  and  this  issue  was 
directed  to  be  tried.  It  was  contended  on  behalf  of  the 
defendant  that  the  settlement  was  void  under  section  91 
of  the  Bankruptcy  Act,  1869,  which  provides  that  <*any 
settlement  of  property  made  by  a  trader,  not  being  a 
settlement  made  before  and  in  consideration  of  marriage 
or  made  in  favour  of  a  puichawr  or  incumbrancer  in 
good  faith  and  for  valuable  consideration,  or  a  settlement 
made  on  or  for  the  wife  or  children  of  the  settlor  of 
property  which  has  accrued  to  the  settlor  aitex  marriage 
in  right  of  his  wife,  shall,  if  the  settlor  becomes  bank- 
rupt within  two  years  after  the  date  of  such  settlement, 
be  void  as  against  the  trustee  of  the  bankrupt  appointed 
under  this  Act,"  &o. 

Upon  the  question  whether  Dr.  Peskett  was  a  "  trader  " 
within  that  section  (trader  by  schedule  1  including  an 
apothecary),  it  appeared  from  the  evidence  that  Dr.  Pes- 
kett described  himself  in  the  bankruptcy  proceedings  as  a 
'*  surgeon  and  apothecary,*'  that  he  was  a  member  of 
the  Royal  College  of  Surgeons,  England,  and  a  licentiate 
of  the  Society  of  Apothecaries,  and  that  he  supplied  the 
medicines  which  he  prcfsoribed  for  his  patients,  but  that 
he  made  no  charge  tot  the  medicines,  ohaxging  only  for 


medical  attendance,  except  upon  three  ocoasiooB  in  187),  j 
1874,  and  1877,  when  he  charged  in  hia  aocoont  alna|  | 
sum  for  "  attendance  and  medicine.'*    Haddlsaton,  B^ j 
held  that  Dr.  Peskett  was  not  a  « trader'';  thttt 
father  was  "  a  purchaser  ia  good  faith  and  for  valiii 
consideration  "within  the  exception  hi  aeotion  91;  i 
that  the  settiement  was  also  protected  bj  seetioii  I 
sub-section  3,  as  a  dealing  with  the  bankrapt  nudaft 
good  faith  and  for  valuable  consideration.    He  i 
ingly  upheld  the  settlement  and  gave  judgment  foci 
plaintiilB.    The  defendant  appealed. 

Lockwood,  Q.G.,  and  (7.  K,  JVaneta,  for  tiia  ( 
ant^Dr.  Peakett  was  a  "trader''  within  aection 9l| 
the  Bankruptcy  Act,  1869.  By  the  aohedole  to  tiie^ 
apothecaries  are  traders.  In  the  bankmptoyi 
ings  Dr.  Peskett  described  himself  aa  a  "  Burg«on  i 
apothecary."  He  had  a  diapenaary.  The  case  of  III 
Falmer,  4  W.  B.  501,  8  De  G.  M.  &  G.  277,  ii  dinetlij 
point.  Next,  the  father  waa  not  a  "purohaier'* 
section  91.  The  word  '<  purchaser"  in  that  netioij 
used  in  its  ordinary  commercial  sense:  JfojXiriex 
man,  27  W.  B.  567,  10  Oh.  D.  622. 

R.  T.  Beid,  Q.C.,  and  iJ.  Beed,  for  the 
Bx  parte  Daubeny,  2  Deac.  72,  shows  that  a 
practising  as  Dr.  Peakett  did  is  not  a  **  trader, 
the  father  was  a  '^  purchaser."  A  purchaser  doei 
necessarily  mean  a  purchaser  for  one's  self.  ^^^ 
would,  in  ordinary  language,  be  called  a  poiehuerafw 
son's  life  policies,  having  given  valuable  ooniiM^ 
for  them,  and  having  purchased  them  for  the  b«#* 
his  son's  family.  Further,  the  transaction  ii  p^ 
by  aeotion  94,  sub-section  3. 

Zockwoodp  Q.C,  replied. 

Lord  EsRBB,  M.B.  (having  stated  that  tbis^^ 
both  Dr.  Peskett  and  his  father  were  hondjH»J^ 
not  affected  by  the  probability  or  othetiln** 
Peskett  becoming  bankrupt,  and  that  ^*"7^ 
was  not  void  under  13  Eliz.  c.  6,  contfflw4-4*^ 
firat  queation  we  have  to  determine  ia  whetbow*** 
cornea  within  the  exemption  in  section  91.  I  ^J|^ 
dined  to  think  that  section  91  deals  more  P*<^^ 
with  the  mind  and  acts  of  the  bankrupt    We  dv%* 
the  first  place,  see  whether  the  father  ii  s  P*" 
from  the  son  for  valuable  consideration  and  is 
faith.    I  have  already  stated  that  both  the  fia«j 
son  acted  in  good  faith,  and  it  only  remains  to  **' 
whether  the  father  is  a  purohasei  for  valuable  eoi 
tion.    The  father  gave  up  certain  leasehold  pwp*v^ 
order  to  induce  his  son  to  give  up  certain  other " 
He  gave  it  up  on  condition  of  his  son  giving  np 
thing  also.    In  my  opinion  that  constitutes  the  ft 
«  purchaser."    It  is  urged  that  the  deoision  in  & 
Hillman  has  narrowed  the  meaning  of  the  word 
chaser"  in  that  section  to  a  purchaser  in  a  i 
sense.    But  when  one  looks  at  the  facts  of  thst  c«^" 
persons  who  were  alleged  to  be  "  purchassra'  P*^ 
consideration  at  all.     They  were,  therefore,  not  ] 
ohasers.    That  case  only  goes  to  this,  that  the  1 
in  that  case  were  not  purchasers  within  the  i 
the  section.    They  might  be  called  puxdiaaeiB in> ^ 
veyandng  sense,  but  not  within  the  meanhig  <rf  "^ 
tion.    The  next  question  relates  to  section  94,  ff 
tion  3.    That  section  seems  to  me  to  regard  ^'    . 
the  person  dealing  with  the  bankrupt    The  ibob^ 
the  father  was  to  assure  some  provision  ^  j^ 
family,  and  for  that  reason  he  entered  ^^.^^^^a 
with  the  bankrupt  and  gave  valuable  ®°"^3r3 
that  which  he  induced  his  son  to  do,  he  hioMaf  m 
in  a  perfeotiy  bond  fide  manner.    This  dealing  «* 
father  with  the  son  is  therefbre,  in  my  opinioOf  **T| 
the  protection  of  section  94,  sub-sectfoa  V,^f|lil 
ingly  the  case  comes  withUi  the  exception  u  "^^^  I 
even  supposing  the  son  to  have  been  a  tiadavi  ■»*"  "^ 
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HueOoust. 


Bkzth  v.  Bughak. — Ik  bi  Fbtxak. 


High  Ooubt. 


«ffail»  vbether  tbe  aon  was  a  tndw  or  noti  the  oaae 

MBM  wifbin  leotion  94,  snb-saotlon  S. 

UpoB  the  Inrther  qnestloot  whether  tbe  eon  wae  a 
ftnder  vitbin  leetion  91,  it  appears  from  the  eTidenoe 
Alt  the  Bon  was  in  praotioe  as  a  general  practitioner— 
iftat  is  to  say,  be  practised  as  a  physician  and  surgeon 
'0d  dispensed  bis  own  medieUe.  He  did  not  charge  for 
fte  medidne,  he  presoiibed  for  and  anpplied  to  bis 
ptfisDts,  but  he  charged  for  tbe  Tisits  he  paid  them.  He 
lid  not  sell  medicinea  like  a  chemist.  He  did  not  trade 
ia  medidnes  at  all,  and  therefore,  in  my  opinion,  he  was 
pal  a  trader.  For  these  reasons  I  agree  with  the  learned 
'  ~   » in  every  porticnlar. 

Pflr  Jaxbs  Hamkbn.^I  am  of  the  same  opinion.    I 
)  entirely  with  the  jadgment  of  the  learned  Judge. 
I  tianssction  haying  been  entered  into  in  good  faith 
t  vitbout  reference  to  tbe  son's  creditors,  cannot  be 
)  Slide  unless  it  is  brought  within  tbe  language  of 
91.     In  Ex  parte  Billman  the  late  Master 
Bolls    was    dealing    with    a   case    in    whioh 
\  tiansfer  was  purely    Toluntary  without  any  con- 
on  moving  to  or  from  either  of  the  parties ;  and 
I  language  must  be  read  with  reference  to  that  fact. 
b  dfect  be  says  that  the  word  "  purchaser  "  must  not 
|a  undeiitood  as  meaning  a  purchaser  in  a  conveyancing 
WBse.    To    constitute    a    person  a  purchaser  within 
fte  wetion  there  must  be  a  quid  pro  quo.     In  the 
iment  cue  there  was  a  quid  pro  quo  by  reason  of  the 
li&sx  giving  up  certain  property  upon  condition  of  the 
SOB  doing  tbe  sime.    The  exception  in  section  91  tbere- 
fbe  sjipUes.    Ab  to  whetbor  tbe  son  was  a  **  trader,*' 
the  goertioo  must  be  whether  he  acted  as  an  apothecary. 
M  he  bay   and    sell   drugs  for   profit  P     I  do  not 
ttini  it  can  be   said  that  he  did.     He  charged  his 
pstiati  a  certain  sum  for  each  visit,  and  those  charges 
iMlDdad  tbe  medicines  which  he  pzesoribed.    The  case 
of  Bx  parte  Daubmy  shows  that  a  dealing  in  drugs  in 
ttst  msnner   does  not  constitute  a  man   a   *' trader." 
Os  sppeal  must  therefore  be  dismissed. 

Ittd  EsBXB,  M.B. — I  also  agree  that  Ex  pafle 
IMny  is  an  aatbority  to  show  that  this  man  was  not 
•Wer. 

dffwi  dimnuMed, 

!  flolidtor  for  the  plaintiffs,  G.  CasOe. 

i^teors  for  the  defendant,  BarrieBf  WUkitmn,  A 


May  12. 


SilA  Court  of  9u0t((f« 

Div.) 
Ksy,J.    ] 

Smith  v.  BucHiir.  (a.) 

Specific  performance — Default  of  pleading  by 
defendant — Motion  for  judgment— ^roof  of  plaintiff  *b 
«Me  —  Imufficient  description  —  Evidence  — **  Craves 
have  to  refer  *'-^B.  S.  C,  1883,  ord.  27,  r.  11. 

In  the  siatement  of  daim  in  an  action  Jor  specific 
Wfomumee  the  plaintiff  craved  leave  to  refer  to  the 
mtement^  and  spoke  of  the  property  agreed  to  he  sold  as 
f^uribed  in  the  schedule  to  the  said  agreement.**  The 
f^dant  dAivered  no  statement  of  defence. 
'  On  matiionfoT  judgmmt  in  default  of  pleadings^ 
I  Edd^  thai  the  description  of  the  property  was  tn- 
MBc<e»<;  that  the  court  could  not  look  at  any  evidence 
hfond  the  pleadings ;  and  that  the  statement  of  claim 
Mu<  he  amended  and  served  again. 

Short  cause. 

~-~ —  -  "I  "ij-i  I  »■ 

(fl*)  Beported  by  H.  0.  Bono,  Bsq.,  Boaiater-at-Law. 


This  was  an  action  for  spedfio  performance,  and  the 
statement  of  claim  alleged  that,  *'  by  an  agreement  in 
writing  dated  the  10th  of  August,  1887,  and  made 
between  the  plaintifl  of  the  one  part  and  tbe  defendant 
of  the  other  part  (to  which  agreement  the  plaintiff 
craves  leave  to  refer)  tbe  defendant  agreed  to  purchase 
from  the  plaintiff  certain  hereditaments  situate  in  the 
pariah  of  St.  Peter  the  Great,  otherwise  Snbdeanry  in 
the  city  of  Ohichester,  and  described  in  the  schedule  to 
the  said  agreement" 

The  defendant  entered  an  appearance,  but  delivered 
no  statement  of  defence,  and  the  plaintiff  now  moved 
in  default  of  pleadings  fox  judgment  for  specific  per- 
formance within  a  limited  time,  or,  in  default^  for 
rescission  of  the  contract. 

Hewitt,  for  the  plaintiff. 

Kay,  J. — ^The  plaintiff  has  not  stated  the  contract  or 
described  the  property  clearly  enough  in  his  statement 
of  claim  to  enable  me  to  make  such  an  order  in  default 
of  defence.  The  Judges  have  considered  the  subject 
and  agreed  that  no  evidence  beyond  the  pleadings  them- 
selves can  be  accepted  in  cases  of  this  kind.  Therefore 
I  cannot  look  at  the  contract  or  any  evidence  to  prove 
the  contents  of  the  contract  or  the  identity  of  tbe  prop- 
erty. Tbe  plaintiff  must  begin  de  novOy  or  at  least 
amend  bis  statement  of  claim  by  setting  out  the  con- 
tract and  describing  the  property  fully,  and  must  serve 
the  amended  statement  of  claim  on  the  defendant. 

Solicitors,  Itohinson,  Preston,  Jt  Stow,  for  Baper  & 
Freeiland,  Ohicbester. 


In  re  Frticak. 
Fbyitajt  v.  Fsyhak.  {a.) 

Administration — Ineolvent  estate — Landlord's  right  to 
dUtrdin— Bankruptcy  Act,  1883  (46  d^  47  Vict.  c.  52), 
ss.  42,  125. 

Part  of  a  testator^s  estate  consisted  of  leaseholds,  and 
after  his  death  his  estate  was  found  to  he  insolvent,  and 
an  action  was  commenced  in  the  Ghancery  Division  for 
the  administration  of  the  testator^s  estate  hy  his  lessor, 
who  claimed  as  landlord  to  distrain  upon  t?ie  demised 
premises  for  six  years*  arrears  of  rent. 

JSidd,  that  the  landlord  was  entitled  to  distrain  for  six 
years*  arreows  of  rent,  and  that  section  42  of  the  Bank' 
ruptcy  Act,  1883,  did  not  apply  so  as  to  limit  the  land' 
lord^s  right  to  one  year's  rent  only. 

This  action  was  commenced  by  8.  G.  Fryman  for  the 
administration  of  his  son,  Egbert  Fryman's  estate.  The 
plaintiff,  who  had  been  bis  son's  landlord,  claimed 
against  hia  son's  estate  six  years'  arrears  of  rent,  and  as 
the  estate  was  insolvent,  and  being  administered  by  the 
court>  a  question  arose  whether  tbe  42nd  section*  of  the 

*  "  (1)  The  landlord  or  other  person  to  whom  any 
rent  is  due  from  the  bankrupt  may  at  any  time,  either 
before  or  after  the  commencement  of  the  bi^nkruptcy, 
distrain  upon  the  goods  or  effects  of  the  bankrupt — for 
the  rent  due  to  him  from  the  bankrupt,  with  this  limita<» 
tion,  tbat  if  such  distress  for  rent  be  levied  after  the 
commencement  of  the  bankruptcy  it  shall  be  available 
only  for  one  year's  rent  accrued  due  prior  to  the  date  of 
the  order  of  adjudication,  but  tbe  landlord  or  other  per-> 
son  to  whom  tiie  rent  may  be  due  from  the  bankrupt 
may  prove  under  the  bankruptcy  for  the  surplus  due  for 
whioh  tbe  distress  may  not  hare  been  aTaOable. 

**  (2)  For  the  purposes  of  this  section  the  term  *  order 

(a.)  Beported  by  A.  D.  MAflirfBuwy  Esq*,  Barrieter*at'> 
Law* 
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High  Court. 


In  bb  Fbtmak. 


HioeOock. 


Bankruptoy  Act,  1883  (46  &  47  Yiot  o.  5S),  eppUed  bo 
as  to  proTent  the  pUdiitifl  from  claiming  more  than  one 
year's  arrears  of  rent. 

The  facts  were  shortly  these :  By  an  indenture  dated 
the  1st  of  January,  1875,  certain  hereditaments  at  Bye  were 
demised  by  the  plaintiff  to  Egbert  Fryman,  his  execu- 
tors, administrators,  and  assigns  for  the  term  of  fourteen 
years  from  the  26th  of  December,  1874,  at  the  yearly 
rent  of  £100  during  the  first  ten  years,  and  at  the  yearly 
rent  of  £50  during  the  last  four  years  of  the  term. 

Egbert  Fryman  paid  no  rent  to  the  plaintiff,  and  on 
the  death  of  Egbert  Fryman  in  March,  1886,  the  sum  of 
£1,043  28.  6d.  was  then  due  in  respect  of  such  rent  to 
the  plaintiff. 

Egbert  Fryman  made  a  will,  and  thereby  appointed 
his  wife  and  a  Mr.  Paine  executrix  and  executor  thereof. 
Mr.  Paine  renounced  probate,  and  shortly  after  the 
proof  of  the  testator's  will  by  his  widow,  the  plaintiff, 
on  the  12th  of  July,  1886,  commenced  this  action,  and 
on  the  16th  of  NcTember,  1886,  the  usual  administra- 
tion order  at  the  suit  of  a  creditor  was  made. 

The  plaintiff  took  out  a  summons  in  the  action  to  dis- 
train for  six  years'  arrears  of  rent,  and  on  the  13th  of 
December,  1886,  the  Judge  gave  leave  to  distrain  without 
prejudice  to  any  question,  including  the  question 
whether  leave  ought  to  have  been  given,  and,  in  lien  of 
a  distress,  pert  of  a  fund  in  court  to  the  credit  of  the 
action  was  directed  to  be  osiried  over  to  an  account 
entitled,  <*  Proceeds  of  Plaintiff's  Distress,"  the  plaintiff 
submitting  to  be  bound  by  any  order  the  court  might 
make  in  respect  of  it. 

The  question  as  to  the  plaintiff's  right  to  distrain  was 
adjourned  into  court,  and  the  summons  was  directed  to 
be  served  on  sueh  creditors  of  the  testator  as  were 
opposed  to  the  plaintiff's  claim. 

Bomefy  Q»G.f  and  Alexander,  for  the  summons*  re- 
ferred to  sections  42  and  126  of  the  Bankruptcy  Act, 
1883. 

Whitehomet  Q.C.,  Edward  Bray,  and  HaldwMiein, 
for  opposing  creditors,  referred  to  In  re  York,  Atkinson 
V.  Powdl,  35  W.  R.  609,  36  Ch.  D.  233 ;  In  re  Goal 
Coneumera'  Aseociation,  26  W.  B.  300,  4  Oh.  D.  625 ; 
ThomoB  V.  Patent  LUmite  Go.,  29  W.  B.  696,  17  Oh.  D. 
251. 

Ohxttt,  J.  (after  disposing  of  a  matter  not  referred  to 
in  this  report,  continued  :— ). — ^Then  there  is  a  point 
which  Mr.  Whitehorne  has  raised  on  the  Bankruptcy 
Act  of  1888.  Mr.  Whitehorne  says  that  now  it  is 
pretty  clear  that  the  estate  of  the  deceased  son  is  insuffi- 
cient for  payment  of  his  debts  in  full ;  in  other  words, 
therefore,  that  it  is  an  insolvent  estate,  and  that,  there- 
fore, the  42nd  section  of  the  Bankruptcy  Act  of  1883 
applies  to  this  case  and  limits  the  right  of  the  father  to 
distrain  to  one  year.  His  difficulty  at  first  is  to  say  one 
year  prior  to  what  time.  The  language  of  the  section  is 
that  the  right  to  distress  is  to  be  available  for  one 
year's  reut  accrued  prior  to  the  date  of  the  order  of 
adjudication.  Of  course  there  has  in  this  case  been  no 
order  of  adjudication.  Then  the  2nd  sub-section  of 
this  section  runs  thus: — "For  the  purposes  of  this 
section  the  term  'order  of  adjudication'  shall  be 
deemed  to  include  an  order  for  the  administration  of  the 
estate  of  a  debtor  whose  debts  do  not  exceed  fifty 
pounds,  or  of  a  deceased  person  who  dies  insolvent." 
Mr.  Whitehome's  argument  is  that  '*  order  for  the 
administration  of  the  estate  of  a  deceased  person  who 
dies  insolvent "  includes  orders  not  simply  made  by  the 
Oourt  of  Bankruptcy  under  the  jurisdiction  conferred  by 
this  Act,  but  orders  made  by  the  High  Oourt. 

Now  it  appears  to  me  that  this  argument  cannot  be 

of  adjudication  *  shall  be  deemed  to  include  an  order 
for  the  administration  of  the  estate  of  a  debtor  whose 
debts  do  not  exceed  fifty  poondsy  or  of  a  deceased  person 
who  dies  insolvent."  I 


maintained.  First,  this  sub-section  is  merdj  szpliiiiQ; 
the  meaning  of  the  term  "order  for  adjodioatioi.'* 
Order  for  adjudication  means  obviously,  and  tliere  ii »; 
question  about  this,  an  order  made  by,  whst  I  may 
for  shortness,  the  Bankruptoy  Oourt,  tliat  la  tiie 
which,  according  to  the  168th  section,  is  defined  tobei 
court  having  jurisdiction  in  bankruptoy  under  titii  ' 
When  the  Legislature,  in  that  2nd  sab-seotioo, 
explaining  the  term  '<  order  for  adjudioation/'  it 
be  a  remarkable,  but  still  a  posiible^  titiog  thit 
should  have  used  the  term  '*  order  for  administntioi' 
to  denote  the  order  of  a  court  of  a  different  jai 
Primd  faoie  the  order  for  administration  most  men 
order  for  administration  in  the  same  conrt.  But  tbiftj 
made  plainer  when  the  rest  of  the  section  ii 
and  the  answer  to  Mr.  Whitehome's  argomaat  doei 
depend  on  this  observation  only.  Theflnttiiiiig 
the  order  for  adjudication  is  to  include  ia  in  oidei 
the  administration  of  the  estate  of  a  debtor  vhoss ' 
do  not  exceed  £50,  that  is  an  order  for  the 
tion  of  the  estate  of  a  living  debtor,  and  what  ii 
f erred  to  there  is  plainly  an  order  under  the  If 
section  of  this  Act.  Then  the  words,  order  fu 
administration  of  the  estate  of  a  deceased  penos 
dies  insolvent,  by  parity  of  reasoning,  voold  ii%« 
think,  include  an  order,  and  only  extend  to  an 
made  under  this  Act.  But  I  find  the  tenD,ordtf 
the  administration  of  the  estate  of 


who  dies  insolvent,  or  order  for  adminiatrationofiii'^ 
an  estate,  used  in  several  places  in  the  125tli  MtiB 
in  such  a  way  that  it  leaves  no  doubt  as  to  the  nen^ 
of  the  Legislature  on  this  point. 

Now  the  126th  section  is  this,  in  sofaraslBM<«>* 
it:— "Any  creditor  of  a  deoeased  debtor  **fj* 
wonld  have  been  sufficient  to  support  a  hflbV'V 
petition  against  such  debtor  had  he  been  ^^^^J^ 
sent  to  the  court  a  petition  in  the  P"***^ 
praying  for  an  order  for  the  adoiiniriB^Nji  * 
estate,"  and  here  there  occur  the  words  ""J^^Sal 
the  law  of  bankruptcy."  Upon  the  pw"**JT 
having  been  given  the  court  may,  on  P"«**  J. 
petitioner's  debt,  unless  the  court  is  satiiiiedt 

reasonable  probability  that  the  estate  wiU  be    

for  the  payment  of  the  debta  owing  by  thetoM 
make  an  order  for  the  administration  in  baabop^ 
the  deceased  debtor's  eetate  or  dismiss  the  \m 
But  under 'the  third  sub-seotion  such  an  oidtfoi 
be  made  '<  until  the  expiration  of  two  monthifw.  ^ 
date  of  the  grant  of  probate  or  letters  of  sdsiinictnMI 
unless  with  the  concurrence  of  the  legal  P^'*^ 
sentative  of  the  deceased  debtor,  or  unless  the  p« 
proves  to  the  satisfaction  of  the  conrt  that  the 
committed  an  act  of  bankruptcy  within  three  i^^ 
prior  to  his  decease."  The  4th  sub-section  alioji»" 
that  the  petition  for  administration  shall  not  oe|M 
sented  to  the  court,  which  means  the  ooart  haiial^ 
jurisdiction  in  bankruptcy,  after  proceedingi  haw 
commenced  in  any  court  of  jnstioe  for  the  m™" 
tion  of  the  deceased  debtor's  estate,  and  then »»" 
provision  for  transfer. 

Now  I  come  t6  what  appears  to  n»e  to  bs  » ][«T" 
portant  sub-section  bearing  on  this  matter.  TW 
sub-section  is  this:— "Upon  an  order  Wn«JJT 
the  administration  of  a  deceased  debtors  «■»»_ 
property  of  the  debtor  shall  vest  in  the  offlw^'rT 
of  the  court  as  trustee,"  and  the  term  "o«»*  "^-j 
ministration  "  occurs  again  in  the  6th  ■!j5>-"|f*  | 
the  9th  snb-section  runs  t**'"  •  ""  "^^T^ 
legal  personal  representative  of  a  deossssd  «*"j| 
the  presentation  by  a  creditor  of  a  petition  luo* 
section  shall,  in  the  event  of  an  oij^er  for  •«»""2» 
being  made  thereon,  be  deemed  to  be  •4u7*^'^| 
notice  of  an  act  of  bankruptcy."  Th«^^*^Tj3il 
that  section  the  term  "ozd«r  for  adminiatntioA  4^ 
found. 
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High  Ooitbt. 


HvohiL  v.  WiLKiNBOir. 


HxoB  Gou&T. 


It  appears  to  me  therefore,   patting  these  Tsrloas 
enaotmentt  together,  to  be  reasonably  olear  that  the 
Legislature  intended  that  the  term  "  order  for  adminis- 
tration "  in  the  42nd  section,  should  net  extend  to  an 
order  made  by  the  Ohanoery  Division  of  the  High  Oonrt. 
The  limit  of  time  for  the  distress  is  the  date  of  the  order 
for  adjudication,  and  there  is  nothing  equivalent  in  the 
order  made  for  the  administration  of  a  dead  man's  estate 
in  this  division  wliioh  enables  the  court  at  once  to  see 
that  the  estate  has  been  Adjudged  to  be  insolvent  and  io- 
■ufEloient  for  payment  of  debts.    If  Mr.  Whitehome's 
argument  prevailed  the  result  would  be  to  introduce  a 
great  revolution  in  the  matter,  because  what  time,  accord- 
ing to  this  argument,  is  the  court  to  adopt  as  equivalent 
to  the  order  for  adjudication.    It  may  be  that  adminis- 
tration has  been  going  on  for  several  years  in  this  court, 
and  suddenly  there  appears  a  oraditor  with  a  large  bond 
debt,  a   bond   altogether    unknown    and    that    would 
turn  the  scale  (such  cases  have  happened),  and  the 
estate  would   be    shown    to    be  insolvent.     There  is 
no  adjudication  when  that  debt  is  brought  in  which 
will  show  the  estate  to  be  insolvent,  there  i^  nothing 
that  enables  the  court  to  fix  a  point  of  time  which 
will  be  equivalent  to  the  adjudication   of  bankruptcy. 
The  result  would   be  that    the  42nd   section  plainly 
would  not  be  applied  during  the  earlier  years  of  the 
adminirtration  or  the  earlier  time  of  the  administration, 
and  would  be  brought  into  operation  without  there  being 
anytbhigin  the  shape  of  a  fixed  order  adjudicating  in 
form  or  in  substance  on  the  question  whether  the  estate 
is  solvent  or  insolvent.    Where  the  order  is  made  under 
the  125th  section  by  the  court  in  bankruptcy,  tb  use  the 
abort  term,  there  the  parties  called  before  the  court,  and 
before  the  order  is  made,  cau  be  heard  on  the  question 
of  solvency  or  insoWency,  and  the  order,  aa  ia  obvloiu 
from  what  I  have  already  read  from  the  2nd  sub-section 
of  the  125th  section,  cannot  be  made  unless  the  court  is 
satisfied  there  is  a  reasonable  probability  that  the  estate 
will  be  insufadent.    I  think  the  result  is  that  at  the 
present  time  there  is  nothiog  equivalent  to  an  order  for 
adjudication,  and  there  is  nothing  to  which  the  term 
**  order  for  administration  "  in  the  42nd  section  applies ; 
and  it  would  be  a  strange  anomaly  if  the  Legislature  had 
introduced  this  one  bankruptcy  rule  by  the  42nd  section 
into  administration  in  the  Chancery  Division  and  not  in- 
troduced various  other  rules  which  other  people  may  think 
are  better  than  the  rules  applied  in  this  division — for 
instance,  the  priority  of  payment  accorded  in  respect  of 
wages  and  other  matters  of  that  kind.    I  ask— and  I 
think  there  is  only  one  obvious  answer  to  the  question — 
what  is  the  eilect,  if  Mr.  Whitehorne  should  be  r^ht, 
of  that  5th  sub-section,  which  diveets  the  property  out 
of  the  legal  personal  representative  and  vests  it  in  the 
official  trustee  P    Of  course,  upon  that  part  of  the  case 
there  can  be  no  question  but  that  means  an  order  for 
administration  in  bankruptcy.    The  result  is,  I  think, 
that  the  respondents  fail  upon  that  point  also. 

Solicitors,  Blake  <ft  ffewUine  ;  Harper  &  BaiiooGk. 


HuoiLL  V.  WnJcnraoK.  («.) 

Statute  of  LimitatioM'^MiMrtgage  of  revereionary  interest 
— Foredoeure  action — Time  from  which  statute  rune 
—37  db  38  Viet.  c.  57,  se.  1,  2. 

A  mortgagee  of  a  reversionary  interest  in  land  may 
hring  an  action  for  foreehsure  at  any  tiwA  wUhin  twelve 
yeaire  from  the  date  at  which  the  reversion  falU  into 
poeeesiion, 

(a.)  Beported  by  J.  TRUonuif»  Esq.,  Banister-at-Law. 


Adjourned  summons. 

Joseph  Hugill,  of  Whitby,  in  the  county  of  York,  by 
his  wUl,  dated  the  24th  of  August,  1838,  devised  certain 
dwelling-houses  and  real  estate,  situate  at  Whitby,  to 
his  wife  for  life,  and  after  her  decease  upon  trust  U  pay 
and  divide  equally  the  rents  (after  deducting  expenses) 
unto  his  children  and  certain  grandchildren  therein 
named,  and  after  the  decease  of  the  survivor  of  his 
children  then  upon  trust  as  to  the  same  hereditaments 
for  all  his  grandchildren  who  should  then  be  living,  in 
equal  shares  as  tenants  in  common. 

The  testator  died  on  the  2lst  of  February,  1845,  his 
wife  died  on  the  8th  of  August,  1848,  and  the  survivor 
of  his  children  died  on  the  10th  of  August,  1886,  leaving 
several  grandchildren,  among  whom  was  Joseph  Wilkin- 
son and  John  Wilkinson. 

In  1870  Joseph  Wilkinson  borrowed  of  his  brother 
the  sum  of  £150,  for  which  he  signed  the  following  re- 
ceipt:— 

«  September  22nd,  1870. 

''Received  the  sum  of  one  hundred  and  fifty  pounds 
from  my  brother  John  Wilkinson  on  the  twenty- seoond 
day  of  September,  one  thousand  eight  hundred  and 
seventy,  and  I  hereby  give  him  as  security  the  whole  of 
my  interest  I  am  entitled  to  out  of  the  property  left  t»y 
my  grandfather,  Joseph  Hugill." 

The  document  was  signed  by  Joseph  Wilkinson,  and 
stamped  with  a  penny  stamp. 

Joseph  Wilkinson  became  a  bankrupt  in  1871.  He 
was  never  discharged,  but  his  trustee  in  bankruptcy  was 
afterwards  released,  and  his  estate  became  vestel  in  the 
official  receiver. 

On  the  10th  of  March,  1887,  an  action  was  brought 
by  some  of  the  grandchildren  of  the  testator  for  partition 
or  sale  of  his  estate,  and  on  the  23rd  of  April,  1887,  an 
order  was  made  directing  accounts  and  inquiries  as  to 
the  persons  entitled,  the  nature  of  their  interests,  and 
the  incumbrances  affecting  their  shares,  and  a  sale  of  the 
property  instead  of  a  partition. 

John  Wilkinson  thereupon  daimed  to  be  an  equitable 
mortgagee  of  the  share  of  Joseph  Wilkinson  in  the 
property  tor  the  sum  of  £150 ;  no  payment  of  intsrest 
or  acknowledgment  of  the  debt  having  been  made  since 
the  date  of  the  receipt.  In  an  affidavit  in  support  of 
his  daim  he  stated  that  at  the  date  of  the  loan  it  was 
agreed  that  it  should  bear  interest  at  the  rate  of  five  per 
cent,  per  annum,  but  his  claim  for  interest  was 
abandoned.  The  official  receiver,  in  whom  the  estate  of 
Joseph  Wilkinson  was  vested,  opposed  the  claim  on  the 
ground  thst  it  was  barred  by  the  Statute  of  Limita- 
tions. The  present  summons  was  thereupon  taken  out 
by  John  Wilkinson  for  the  determination  of  the  ques- 
tion. 

Birrell,  for  John  Wilkinson. — A  mortgagee  of  a  re- 
versionary interest  can  bring  an  action  for  foreclosure  at 
any  time  within  twelve  years  from  the  date  at  which  the 
reversion  falls  into  possession.  Therefore  the  right  of 
John  Wilkinson  is  not  barred,  and  hisolaim  must  be 
allowed :  James  v.  James,  21  W.  H.  522,  L.R.  16  Eq.  153 ; 
Harloek  v.  Ashberry,  30  W.  B.  327,  19  Ob.  D.  639 ; 
Beynon  v.  Cook,  23  W,  B.  531,  L.  B.  10  Ob.  389.  The 
case  of  Humble  v.  Bumble,  24  Beav.  535,  6  W.  B.  Oh. 
Dig.  44,  differs  from  the  present,  as  there  the  interest 
was  not  really  reversionary.  Here  it  is  contingent  as 
well  as  reversionary. 

Ingle  Joyce,  for  the  official  receiver. — ^The  transaction 
merely  amounts  to  an  agreement  for  a  mortgage,  and 
comes  within  section  8  of  statute  37  ft  38  Yiot.  o.  57. 
Fearneidt  v.  Flint,  31  W.  B.  318,  22  Oh.  D.  579, 
shows  that  an  action  on  a  collateral  Dond  is  barred 
in  twelve  yearr.  The  mortgagee  might  have  taken 
proceedings  while  the  interest  was  in  reversion,  and 
need  not  have  waited  until  it  fell  into  possession.  He 
ought  to  have  done  so  within  twelve  yearsi  and  his 
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claim  i«  now  baxied:  Sindair  ▼.  Jaekionf  1  W.  B. 
400,  17  BeaT.  410 ;  math  ▼.  Pugh,  29  W.  B.  904,  6 
Q.  B.  D.  345.  The  case  of  Harlooh  ▼•  Aahh&rry  does 
not  refer  to  reTenionary  intereet.  Humble  T.  Humble  is 
in  my  favour. 

North,  J. — Joseph  Wilkinaon,  by  a  secarity  dated 
the  22nd  of  September,  1870,  charged  all  hie  intereet  in 
property  left  by  his  grandfather,  which  inoladed  certain 
real  estate  devised  by  his  grandfather  to  his  wife  for  life, 
and  after  her  death  to  tnistees  nntil  the  death  of  the 
longest  liver  of  certain  persons,  which  took  place  on  the 
lOti^  of  Augnst,  1886,  and  then  for  other  persons,  of 
whom  Joseph  Wilkinson  was  one.  The  charge  given  by 
Joseph  Wilkinson  was  a  charge  upon  reveiSlonary  real 
estate  to  which  he  could  not  come  into  possession  until 
the  deiTth  of  a  certain  person,  which  took  place  on  the 
10th  of  August,  1886.  The  mortgagee  might  have  taken 
steps  to  have  enforced  the  charge  at  once  instead  of 
waiting  until  the  estate  fell  into  possession.  It  does  not 
appear  that  any  acknowledgment  of  the  debt  was  made 
since  the  date  of  the  security.  It  is  said  that  the  daim 
of  John  Wilkinson  is  therefore  bai;red  by  the  Statute  of 
Limitations.  I  do  not  think  so.  Kow,  to  put  it  in  a 
simple  way,  suppose  the  charge  to  John  Wilkinson  had 
included  all  the  land,  he  would  have  been  entitled  to 
proceed  against  Joseph  Wilkinson  and  Joined  the  trustees 
of  the  will  as  defendants  to  the  action.  The  right  of 
Joseph  Wilkinson  to  bring  an  action  against  the  trustees 
is  clear.  I  see  no  reason  why  the  mortgagee's  right 
should  not  be  equal  to  the  mortgagor's.  Joseph  Wil- 
kinson, however,  became  bankrupt,  and  his  rights  passed 
to  the  trustee  in  bankruptcy.  It  is  dear  that  Joseph 
Wilkinson  or  the  trustee  has  a  right  to  bring  an  action 
to  have  a  share  of  the  proceeds  of  sale  of  the  property 
paid  over  to  him.  Ko  defence  to  such  an  addon  is 
suggested  except  the  statute,  which  does  not  bar  Joseph's 
remedy.  Kow  the  right  of  John  Wilkinson  is  a  right  to 
enforce  a  charge  whidi  may  be  enforced  by  a  f oredosure 
action.  That  has  been  held  to  come  within  section  2  of 
the  statute  3  &  4  Will.  4,  c  27,  and  it  follows  that  it  is 
equally  within  section  1  of  the  statute  37  &  88  Yict.  c. 
67.  That  section  enacts : — [his  lordship  read  the  section, 
and  continued : — ]  Kow  it  is  dear  that  the  right  to 
bring  an  action  within  that  Act  is  to  be  deemed  to  have 
first  accrued  at  the  period  defined  by  the  2nd  section — 
that  is,  as  to  an  estate  in  reversion,  at  the  time  at  which 
the  same  shall  have  become  an  estate  in  possesdon  by 
the  determination  of  any  estate  in  respect  of  which  the 
land  shall  have  been  hdd.  That  section  does  not  touch 
the  case  of  a  mortgagee  of  a  reversionary  interest  bring- 
ing an  action  against  the  mortgagor  while  the  interest 
is  reversionary.  But  with  respect  to  the  right  of  a  mort- 
gagee to  bring  an  action  for  foredoaure  when  the  mort- 
gaged estate  is  in  possession,  the  Act  does  provide  that 
the  action  is  barred  in  twelve  yean  from  the  time  at 
which  the  estate  becomes  an  estate  in  possesdon.  The 
right  extends  to  twdve  years  from  the  time  at  which 
the  estate  becomes  an  estate  in  possession.  I  think  that 
the  right  of  John  Wilkinson  to  bring  an  action  for 
foreclosure  is  saved  by  the  second  section  of  the  statute 
37  ft  38  Vict,  c  57.  That  being  so  the  chief  dork's 
dedsion  is  right.  The  costs  of  the  mortgagee  may  be 
added  to  his  security. 

Sdidtors,  Mad  ford  S  FranHand;  SolicUor  to  the 
Board  of  Trade. 


a.  B.  Div.  (Fiddand  WilU,  JJ.)  kpA  19,N.| 

Shasp  v.  Wazehkld  ajtd  Othibs.  (s.) 

Lieeniing^~ Application  for  renewal'^DUerdion  ofJ9 
ticee  to  refuse— 9  Geo.  4,  e.  61—35  (ft  36  Fiki  e.  9' 
37  di  38  Vict,  c  49. 

^0  juiticee  at  the  annual  general  lieentingt 
have  the  eame  aheolute  fudieial  diieretion  to  ^rastspij 
refute  applieationa  for  the  renewal  of  Uomm  as  i* 
have  in  reaped  of  granting  or  rejMng  appUadiml 
new  lieencee  for  the  purpoeee  epedfied  in  the  Lkmi 
Aote  of  1828,  of  1872,  and  of  1874.    The  pmitimi 
section  42  of  the  Act  of  1872,  and  in  teiiion  itoff 
Act  of  1874,   only  modify  the  procedure  in  ami 
applioaUone  for  renewal,  and  do  not  linuiinanff  uofi 
fudieial  diacretion  intrueM  to  the  juOim  5y  MCfMslI 
theAeiofl%%%. 

Appeal  from  Justices  of  Westmorelsnd,  littiBg^ 
quarter  sesdoos,  by  case  stated  under  20  k  81  Mij 
43,  as  follows : — 

On  the  10th  of  September,  1887,  WilUsm  1 
duly  applied  to  the  licensing  jnstlcss  for  the  ) 
division  of  Westmoreland  for  a  grant  bj  wi|  fl<l 
newal  for  the  sale  by  him  of  all  intoxiosting  liqo^ 
the  Low  Bridge  Inn  at  Kentmere,  in  the  oouiyil 
Westmoreland,  and  was  refused  such  rsneviL         ^ 

Susannah  Sharp,  the  owner  of  the  u^m(dy 
person  aggrieved  by  such  refusal,  appsded  ^^^  .. 
of  law  to  quarter  sessions  of  the  peace  for  tbiMi(f*l 
Westmoreland,  holden  at  Kendd,  and  saoh  vH"!! 
heard  by  the  Court  of  Quarter  SessiODi  osttiW"! 
October,  1887.  [ 

On  the  part  of  the  appellant  it  was  oontei^"** 
the  hearing  of  an  application  for  thei0f>^  | 
licence  undor  the  Intoxicating  Liquor  Iw-^^JS 
1828, 1872,  and  1874»  the  court  was  not  tV^*T  i 
to  inquire  into  the  character  and  wants  flt  ft*  rf^  | 
bonrhood  or  to  refuse  a  grant  by  way  of  i 
such  grounds. 

The  Court  of  Quarter  Seedons  ovemiled  ^'*!! 
tention,  and,  after  hearing  evidence,  iebiid>r 
the  said  licence,  on  the  ground  of  the  reoi 
police  super vidon  and  the  character  *>^ '  ,^u 
the  locality  and  neighbourhood  in  whioh  the  mH" 
dtnata.  ^, 

The  question  of  law  for  this  hoDonnU^  «^] 
whether  the  Court  of  Quarter  SesdonsvsK 
refuse  the  sdd  renewal  upon  the  grouods  stetBd*^ 

If  it  were  not  so  entitled  the  pider  of  seaioni*' 
quashed,  bnt  it  the  court  should  be  of  the  ( 
opinion  the  said  order  is  to  be  afArmed. 

Candy,  Q,0.,  and  L.  Sanderson,  for  the  i 
The  Justices  are  not  entitled  to  refuse  to  '«>^  ff 
without  any  complaint  bdng  made  as  to  tiie  wt 
the  holder  of  the  licence  or  the  character  of  ^'L. 
premises.  Their  discretion  is  Hmlted  io  spplio|»^^ 
renewal  to  persond  objections.  Tbst  ducnO^j 
founded  on  the  Licensing  Acts  of  1828  (9  Oeo.  4,  «j 
of  1872  (85  ft  36  Vict.  c.  94),  s.  42,  and  of  ISJ*^- 
38  Vict.  c.  49),  8.  26  ;  Beg.  v.  Laneoikire  /«iWJ| 
W.  B.  204,  L.  B.  6  Q.B.  97  J  Beg.  v.  Liverff^^ 
32  W.  B.  20, 11  Q.  B.  D.  638 ;  Beg.  v.  Farquharii^^ 
Q.  B.  258,  22  W.  B.  Dig.  38 ;  «r  iwr<«  f*;. 
J.  P.  133 ;  Ex  parU  Bendall,  42  J.  P.  88;  *^'J 
and  Over  Darwen  Justices,  31  W.  B.  273, 10^ 
213 ;  aimpkin  v.  Birmingham  JuaUces,  ^J'!^ 
L.  B.  7  Q.  B.  482 ;  Beg.  v.  Marlui  Boemsiih^ 
36  W.  B.  734,  56  L.  J.  M.  C.  96,  57  Ik  J^J 
56.  In  this  last  case  Lord  Oderidgs^  OJU  r^ 
judgment  on  that  in  Beg.  v.  Liverpool  Jumet^ 

{a.)  Beported  by  SpnfOBa  L.  Holumd,  JSeq^ ' 
at-Lftih 
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J* — ^The  oaae  as  reported  in  the  Law  Joumai  is  un- 
intelligible. In  the  Law  Times  it  ie  stated  that  there 
was  no  preTions  notice  of  opposition.  That  would  make 
the  Jadgment  clear.]  Objeotions  to  renewals  are  the 
object  of  special  enactment,  showing  that  they  must  be 
personal  objeotions,  and  that  otherwise,  and  if  without 
notice,  the  applicant  is  entitied  to  the  renewal :  Reg,  ▼. 
SilveeUr,  81  L.  J.  M.  0.  93,  10  W.  B.  0.  I*.  Dig. 
2  ;  Beg.  ▼.  Sehneider,  11  Q.  B.  D.  66,  31  W.  B.  Dig. 
109.  The  licence  is  not  granted  to  indifiduals,  but 
to  premises,  and  becomes  a  right  of  property  in  those 
premises ;  hence  special  enactments  protecting  the 
owners  of  such  premises  and  for  their  transfer  :  9  Oeo. 
4,  c  61,  8.  14»  and  Amendment  Act,  1842  (5  ft  6  Yiot. 
c.  44). 

Addieon,  Q.  (7.,  and  Poland;  for  the  respondents,  the 
justices.— There  is  no  limitation  laid  down  by  the  Licens- 
ing Act  of  1828  as  to  the  discretion  of  Justices  to 
refuse  the  renewal  of  licences.  A  *'  licence  gtanted  by 
way  of  renewal "  is  defined  under  the  general  head  of 
"  Licences  "  by  section  74  of  the  Licensing  Act  of  1872, 
and  stands  on  a  par  with  new  licences  as  defined  in 
section  32  of  the  Licensing  Act  of  1874 :  Manrick  ▼. 
Codlin,  L.  H.  9  Q.  B.  609.  The  word  << renewal" 
occurs  first  in  the  Wine  and  Beerhouse  Act,  1869  (32  ft 
33  Vict.  0.  27,  s.  7).  The  analogy  of  beerhouse  licences 
is  misleading — these  were  excise  licences  under  1  Will.  4, 
o.  64,  s.  2.  Subsequentiy  personal  conditions  were  re- 
quired from  the  holders  of  such  licences  under  4  ft  5  Will. 
4,  c.  85,  s.  2,  and  3  ft  4  Ylct.  c  61,  ss.  1  and  2.  Up  to 
1869  such  beerhouse  licensees  bad  a  right  to  renewal, 
subject  only  to  personal  conditions.  By  the  Wine  and 
Beerhouse  Act,  1869,  the  same  discretion  is  given  to  the 
Justices  as  they  possessed  over  the  other  licences,  except 
that  existing  holders  of  beerhouse  licences  retained  their 
right  to  renewal  subject  only  to  four  qualifications.  The 
limit  of  one  year  for  licences  is  not  for  purposes  of 
excise,  but  for  restraint  of  drunkenness :  Beg.  ▼.  Syhee^ 
24  W.  B.  141,  1  Q.  B.  D.  52,  and  it  appUes  to  aU 
**  keeping  or  about  to  keep  houses  for  the  sale  of  intoxi- 
cating liquors" :  section  1  of  the  Licensing  Act  of  1828. 
This  control  has  been  subject  to  the  discretion  of  Jus- 
tices since  the  days  of  Edward  YI.  Further  control  is 
given  by  26  Qeo,  2,  c  31,  and  the  sale  of  liquor  is  sub- 
sequentiy limited  to  the  classes  specified  in  the  Act  of 
1828 — ^viz.,  innkeepers,  ftc.  Beg.  v.  Hann  and  Price,  3 
Burr.  1716,  sums  up  the  old  law.  No  case  can  be  cited 
showing  any  limit  to  the  discretion  of  Justices  in  grant- 
ing or  refusing  to  renew.  Section  42  of  the  Act  of  1872| 
excusing  attendance  in  the  case  of  applicants  for 
renewals,  merely  modifies  section  12  of  the  Act  of  1828, 
enforcing  such  attendance ;  and  section  26  of  the  Act  of 
1874  is  to  the  same  effect.  Section  14  of  the  Act  of 
1828  merely  protects  the  rights  of  owners  of  licensed 
premises  in  the  case  of  death  or  change  of  occupancy. 

Candy ^  Q.C,  in  reply.— The  words  '* licensed  pre. 
misea  "  are  specificaUy  mentioned  in  sections  44,  45,  and 
46  of  the  Act  of  1872  to  show  that  the  licence  is 
attached  to  the  premises,  and  not  to  the  individual.  The 
beerhouse  legislation  only  deals  with  a  particular  dass 
^of  persons,  and  no  inference  can  be  drawn  from  it  to  the 
'law  as  to  intoxicating  liquor  licences  in  generaL  The 
words  <*to  such  persons  as  the  Justices  deem  fit  and 
proper,"  in  section  1  of  the  Act  of  1828,  clearly  in- 
tend to  limit  their  discretion  to  the  fitness  of  the 
person. 

Cur,  adv.  vuU. 

April  30. — ^FiBLD,  J:-»This  case  was  one  reserved 
for  us  by  the  Justices  from  the  Quarter  Sessions  of 
Westmoreland,  on  an  appeal  from  the  petty  justices 
by  the  applicant  for  the  renewal  of  a  Ucence  for 
Low  Bridge  Inn.  The  justices  have  withheld  the 
renewal  of  this  licence  for  the  sale  of  -  inUudcating 
liquoxB    oa  the  ground  that   the  locality  was   too  ^ 


remote  from  police  supervision,  and  that  the  needs  of 
the  neighbourhood  did  not  require  such  premises  to  be 
so  licensed.  The  justices  at  quarter  sessions  came  to 
the  same  conclusion  on  the  appea!,  but  reserved  the 
question  for  us,  at  the  instance  of  the  applicant,  as  to 
whether  they  have  a  discretion,  on  such  grounds,  to 
refuse  to  renew  a  licence.  The  question  turns  entirely, 
as  I  think,  upon  the  true  construction  of  the  Licensing 
Act  of  1828,  and  not,  as  was  alleged,  upon  any  subse- 
quent legislation.  That  is  my  opinion,  after  having  gone 
through'  carefully  all  the  legislation  and  the  cases 
brought  to  our  notice.  I  cannot  find  any  real  authority 
for  tiie  contention  of  Mr.  Oandy,  that  there  has  been 
any  legislation  subsequent  to  1828,  either  by  statute  or 
Judicial  construction,  which  affects  the  discretion  of 
Justices  as  laid  down  by  the  Act  of  1828.  Mr.  Oandy 
contended  that  the  Justices  were  hot  competent  to  enter- 
tain an  objection  founded  upon  the  wants  of  the  neigh- 
bourhood at  all,  even  in  the  case  of  applicants  for  new 
licenses,  much  less  in  the  case  of  applications  for  the 
renewal  of  licences.  As  to  new  licences,  such  a  conten- 
tion was  startling.  Ever  since  I  have  considered  this 
question  I  thought  it  was  clearly  understood  that  in 
that  case,  at  any  rate,  the  discretion  of  the  Justices  was 
what  is  termed  '*  absolute" — ^that  Is  to  say,  that  they  had 
a  very  wide  and  unfettered  discretion  in  the  exercise  of 
this  Jurisdiction.  I  contended  so  in  Bimphin  v.  Btr- 
mingham  Justicee,  and  my  contention  was  upheld  on 
appeal ;  but  Mr.  Gaudy  says  that  even  if  I  was  in  the 
right,  then  subsequent  legislation  has  altered  the  cor. 
rectness  of  that  contention ;  and  Mr.  Candy  boldly 
maintains  that,  provided  the  Justices  are  satisfied  of  the 
respectability  of  the  applicant  and  the  fitness  of  the 
premises,  their  discretion  is  limited  to  granting  licences 
to  such  fit  and  proper  persons  and  premises.  I  do  not 
think  that  his  contention  can  by  any  means  be  borne 
out. 

The  general  law  as  to  their  discretion  was  declared 
explidtiy  and  clearly  in  1758,  and  there  has  been  no 
alteration  up  till  now  legislatively  or  judicially  in  the  prin- 
ciple as  there  laid  down  on  what  grounds  the  court  shall 
alone  interfere  with  that  discretion.  That  discretion  must 
be  interpreted,  it  is  true,  by  the  construction  of  the  Licens- 
ing  Act  of  1828,  but  Mr.  Addison  has  pMnted  out  how  the 
earlier  legislation  renders  that  Act  intelligible.  Bestraint 
has  been  exercised  upon  the  sale  of  intoxicating  liquors 
since  the  time  of  Edward  VI.,  and  even,  to  some  extent, 
since  the  time  of  Henry  YL,  by  requiring  licences  held 
by  the  retailers  to  be  granted  by  justices  individually, 
sitting  in  their  private  houses.  An  important  modifica- 
tion of  this  restraint  was  instituted  last  century  by  26 
Qeo.  2,  c.  31,  by  which  licences  were  only  to  be  granted  by 
the  justices  at  a  general  meeting  of  the  quarter  sessions. 
That  control  was  left  to  the  joint  discretion  of  the 
justices  at  those  sessions,  and  since  the  decision  in  Be» 
V.  Foung  and  Piii,  1  Burr.  556,  decided  by  Lord  Mans- 
field in  1758,  I  have  never  heard  of  that  diMsretton 
being  questioned  on  other  grounds  than  are  there  laid 
down.  That  was  a  case  of  an  application  for  the  renewal 
of  a  licence,  and  Lord  Mansfield  there  says :  *'  That  not- 
withstanding this  was  a  matter  left  In  a  great  measure  to 
the  discretion  of  the  justices,  yet  if  it  appeared  to  the 
court  that  their  conduct  was  Influenced  by  partial, 
oppressive,  corrupt,  or  arbitrary  views.  Instead  of 
exercising  a  fair  and  candid  discretion,  the  court  might 
call  upon  them  to  show  the  reasons  whereby  they 
guided  their  discretion."  And  again,  on  the  later  argu- 
ment, **that  the  justices  must  not  be  permitted  to 
exercise  an  arbitary  and  uncontrolled  power,"  but  that 
the  court  '*  had  no  power  to  review  the  reasons  of  the 
Justices  unless  it  clearly  appears  they  have  been  partially, 
maliciously,  or  corruptly  influenced."  It  was  therefm 
held  that  the  justices  had  properly  exemlBed  thehr  dbere* 
tion,  unless  it  was  impeached  on  those  pttttonkr  grounds^ 
and  the  court  Mtosed  to  intaEfoMi    Up  toalits^nkNI 
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there  has  been  no  legialative  distinotion  between  new 
llcencea  end  renewed  lioenoes,  but  in  the  Licensing  Acta 
of  1872  and  1874,  and  in  the  Beerhouse  Act  of  1869,  the 
Legislatore  did  pradicaUy  distinguish  the  two  classes. 
A  "  new  licence  "  is  defined  by  section  74  of  the  Act  of 
1872  as  amended  by  section  32  of  the  Act  of  1874  to 
mean  "  a  licence  for  the  sale  of  any  intoxicating  liquor 
granted  at  a  general  annual  licensing  meeting 
in  respect  of  premises  in  respect  of  which  a  similar 
licence  has  not  theretofore  been  granted,"  and  "the 
renewal  of  a  licence  means  a  licence  granted  at  a  general 
annual  licensing  meeting  by  way  of  renewal/'  Previously, 
I  belieTe,  no  such  definitions  had  been  expressed.  Each 
application  for  a  renewal  is  for  a  new  licence,  the  preced- 
ing licence  having  expired.  There  is  a  new  grant  for  a 
new  period  altogether,  although  the  licence  may  affect 
the  same  premises.  What  was,  then,  the  effect  of  the  Act 
of  1828  P  Beferring  to  the  useful  book  of  Mr.  Pater- 
son's  on  the  " Intoxicatifig  Liquor  Licensing  Acts"  (5th 
ed.)  I  find  that  section  1  of  that  Act  enacts  that  a  special 
session  of  the  justices  shall  be  held  "  for  the  purpose  of 
granting  licences  to  persons  keeping,  or  about  to  keep, 
inns,  lUehouses,  and  victualling  houses,  to  sell  exdseable 
liquors  by  retail,  to  be  drunk  or  consumed  on  the 
premises  specified."  Mr.  Oandy  says  that  the  distinction 
between  new  and  renewed  licences  is  intended  in  the 
words  **  keeping  or  about  to  keep."  Well  of  course  there 
la  some  distinction  between  "keeping"  and  ** being 
about  to  keep"  certain  premises,  but  there  seems  no 
ground  for  basing  any  legislative  distinction  on  those 
words.  The  section  further  enacts  by  the  last  sentence 
that  it  shall  be  lawful  for  the  Justices  specified  "  to 
grant  licences  for  the  purposes  aforesaid  to  such  persons 
as  they  shall,  in  the  execution  of  the  powers  therein  con- 
tained, and  in  the  exercise  of  their  discretion,  deem  fit 
and  proper."  It  is  alleged  that  they  are  limited  by  those 
words  to  deal  only  with  objections  to  the  personal  fitness 
of  the  applicants  and  the  convenience  of  the  premises. 
But  section  9  of  the  Act  clearly  puts  another  construc- 
tion on  those  words  of  section  1,  even  if  such  a  construc- 
tion as  ia  alleged  was  the  true  one,  which  I  do  not  believe. 
Section  9  tays  that  '*  any  question  touching  the  granting, 
withholding,  or  transferring  any  licence,  or  the  fitness  of 
the  person  applying  for  such  licence,  or  of  the  house, 
&C.,"  shall  be  determined  by  the  said  justices.  '*The 
fitness  of  the  person  "  is  only  one  of  the  questions  to  be 
dealt  with.  Moreover,  if  the  power  of  granting  is  enacted 
it  is  clear  that  the  power  of  withholding  is  implied,  as  is 
specifically  mentioned  in  section  9.  This  principle  has, 
moreover,  been  dearly  dedded  by  the  case  of  Beg,  v. 
Lancaahire  JutUceSf  where  Lush,  J.,  relies  largely  on 
those  two  sections,  1  and  9. 

It  is  remarkable,  too,  that  the  very  ground  of  objec- 
tion on  which  the  justices  refused  the  renewal  of  a 
licence  was  similar  to  the  one  taken  here^-namely,  that 
''the  accommodation  of  the  ndghbonrhood  did  not 
require  it."  The  result  of  the  deddons  and  enactments, 
then,  80  far,  is  that  applications  for  new  licences  and  for 
renewal  of  licences  are  predsdy  on  the  same  footing, 
and  that  in  both  cases,  so  long  as  the  justices, 
in  the  exerdse  of  their  jurisdiction,  do  not  act 
"  corruptly,  arbitrarily,  or  unfairly,"  their  discretionary 
power  to  grant  or  withhold  licences  is  absolute,  and 
these  courts  have  no  power  to  interfere.  There  are 
two  or  three  cases  which,  it  was  alleged,  qualified 
^his  power,  Seg,  v.  Sylvester  and  Beg,  v.  Schneider,  but 
in  these  cases  the  court,  so  far  from  denying  this  dis- 
cretion, affirmed  It  most  strongly.  They  laid  down  that 
the  justices,  having  to  exercise  this  discretion,  must  not 
act  upon  any  general  rules  so  laid  down  as  to  limit  this 
discretion,  but  must  exerdse  thdr  discretion  In  every 
individual  case.  The  courts  interfered,  not  because  the 
justices  had  exerdsed  discretion,  but  to  enforce  the  law 
that  they  should  judidally  exerdse  a  discretionary 
Jurisdiction  and  not  l^t  themselves  by  conditiont  not 


within  the  statutes.    Up  to  1830  there  ia  no 
the  law  as  I  hold  it.    Has  there  been  any  ohange 
whereby  licensees  holding  such  licences  have  been  W 
to  have  a  right,  provided  they  are  proper  penoni 
fitting  premises,  to  a  renewal  of  their  licence  P  ^ 
have  been  a  series  of  statutes  enlarging  the  penoM 
places  by  whom  and  on  which  licences  could  be  heUf 
the  sale  by  retail  of  intoxicating  liquors.    Tbe  fieerii 
1830  (1  Will.  4,  c.  64),  gives  greater  faoilitiea  forf" 
obtaining  of  beer  licences,  and,  these  being  granted 
the  Exdse  for  the  purpose  of  obtdning  revenue,  it  i 
thought  advantageous  to  encourage  a  greater  freedoa 
the  sale  of  beer  on  the  premises  and  to  grant  lioeimi 
any  applicants  for  such  sale,  subject  afterwaida  to 
tdn  conditions  as  to  the  character  of  the  penon  a» 
premisee.    Ko  distinction  was  made  by  the  Exdm 
tween  the  grant  of  new  licences  or  their  renewal 
lasted  till  1869,  when,  by  the  Wine  and  Beerhonw 
1869  (certain  places  having  been  licensed  to  lell  viii 
legislation  subsequent  to  1830),  the  asms  contnt 
enacted  to  be  exerdsed  over  beershopa  and 
as  had  been  imposed  on  inns  and  alehonaea 
days  of  George  II.      Fitness  of  charscter  and  I 
ability  of  the  premises  was  required  to  be  prowi 
such  licences  were  to  be  granted  except  upon  pw^ 
of  the  certificate  required  by  the  Act,  sad  aecCici 
the  Act  incorporates  the  same  discretion,  witii  om  i 
tinction,  as  we  shall  Fee  in  a  moment,  of  the  J"*J^ 
was  declared  in  tbe  Licensing  Act  of  18S8  in  Wgwg 
inns  and  alehouses.      On   this   legislation  Mr.  Og- 
founded  an  argument  that  the  discretion  of  tbe  jaiftli. 
was  limited  because  a  distinction  is  made  batfaajt' 
notices  required  in  case  of  applications  for  w'jjjj 
while  these  are  dispensed  with  in  cases  ol  •***? 
for  renewals  under  section  7,  and,  again,  Iff  i*J* 
applications  for  **off  "  licences  to  sell  ^^'^^ 
be  refused  on  four  specified  grounds.   WfjSll  ■ 
the  particular  grounds  specified,  section  *"^[*^ 
the  broadest  possible  way  that  "all  ^^^fTS^ 
the  Act  of  1828  as  to  the  manner  in  ^^T 
licences  are  to  be  made  are  to  apply.*    ^^^"JST^ 
tions  are  spedflcally  mentioned  as  to  be  appcuM 
to  applications  for  the  sale  of  beer  not  to  be  cor* 
on  the  premises,  dearly  implying  that  wew  i* 
such  qualifications  the  discretion  of  the  jaiboa 
be  as  absolute  as  under  the  Act  of  1^^^>^^ 
visions  are   dedsred  to  be  iAoorporated.    T» 
tion  19  of  the  Beerhouse  Act  of  1869,  inoidff« 
tect  the  vested  interests  which  had  grown  n^ 
houses  owing  to  the  legislation  previom  to  IwV 
that  applications  for  renewal  in  these  houaea  aliwi 
refused  except  on  particular  grounds,    ^/"f. 
qualifying  the  discretion  allowed  under  the  Act « « 
it  practically  affirms  it.     With  the  «»*P^*  * 
particular   dass,   that  discretion  is  implwd  » 
Thus  far  legislation  had  not,  I   hold,  •^^.^^m 
holders   under  the   Act   of   1828.     Biit  in  }»!•■ 
licensing  of   the   sale  of   intoxicating  J>fl"^ ' 
porated   under  the   one  Licensing  Aot  of  v»^ 
Licences   are  defined   under  section  3*    ^ 
relied  on  sections  86  and  40  as  showing  a  ( 
between  the  treatment  of  new  licences  •nd '      ^ 
licences*     It  was  intended  by  tiis  I-^B*"^  ^1 
tect  the  owner  of   licensed  premises  sa  weuj 
holder  of  the   licence,  who  undoubtedly  haa  vtm 
able   material   Interests    in    the   continussea  "J 
licence.      Provisions    are   made   for  the  tn'^ 
licences  under  section  40.     Certdn  w>**J*  TV^ 
given  to  the  owner  before  objections  be  Ha^*^ 
the  renewal  of  the  licence.    But  there  ia  no  p- 
to  be  founded   on  these  sections  as  »  •nj  ^ 
of  the  discretion  of  the  justices.    Section  v  ■  ^ 
reUed  on.     It  is  there  enacted  that  J*/^^ 
cations  for  renewal  "  the  applicant  need  no* 
It 
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Under  the  old  laws,  both  before  and  sinoe  1S28  up  to 
1872,  the  jastioes  had  been  in  the  habit  of    requiring 
publicans  to  attend,  whether  as  applioauts  for  new  or 
renewal  of  lioeucea.    That  was  found  to  be  a  great  io- 
conTenience  to  all   parties.      As    to    applications    for 
new  lioenoes  no  alteration  was  made.     As  to  applicants 
for  renewal  of  licenoep,  their  attendance  in  person  was, 
under  the  Act  of  1872,  not  to  be  inyariably  required. 
There  was,  also,  to  be  this  important  distinction  that  per- 
sona were  not  to  be  entitled  to  maintain  certain  objections 
to  the  renewal  of  licences  without  notice  being  served  on 
the  bolder  that  such  objections  were  to  be  raised  (sec- 
tion 42):  **  The  Justices  shall  not  entertain  anj  objection 
to  the  renewal  of  such  licence,  or  take  evidence  wilh 
respect  to  its  leuewal,  unless  written  notice  of  an  inten- 
tion to  oppose  the  renewal  be  served,"  and,  further,  the 
attendance  of  the  applicant  may  be  required  on  an 
adjournment  if  no  such  notice  has  b^n  given.    Then 
comes  a  most  important  profiso.   **  Subject  as  aforesaid, 
licences  sflall  be  renewed,  and  the  powers  and  discretion 
of  Justices  relative  to  such  renewal  shall  be  exercised  as 
heretofore/'     That  in   no  waj  limits  the  magisterial 
discretion.    It  merely  gives  a  statutory  safeguard  to  a 
man  who  already  holds  a  licence,  and  very  Justly,  be- 
cause a  man  who  has  already  produced  the  requisite 
oertlflcate  of  character  and  passed  the  ordeal  of  ezamiu- 
ation  is  primd  facie  entitled  to  continue  to  hold  such 
licence  in  default  of  any  objection  to  his  continuing  so 
to  do  i  and  it  would  be  unjust  to  briog  him  before  the 
Justioee  under  such  circumstances.    But  all  the  powers 
of  the  Justices  in  their  discretionary  Jurisdiction  are 
reserved,  and  remain  unaffected   by  these  provisions. 
If  it  be  argued  that  that  diseretion  is  to  be  limitei 
to  entertaining  personal  objeotioup,  it  seems  to  me,  even 
if  that  argument  was  a|valid  one,  which  I  deny,  that  it  is 
difScult  to  say  what  are  the  limits  of  personal  objections. 
Permitting  gambliog  is  clearly  a  personal  objection,  but 
whether  the  wants  of  the  neighbourhood  may  not  be  in 
some  sense  a  personal  objection  to  an  applicant  it  is 
difficult  to  say.     At  any  rate,  however,  the  ioferenoe 
that  the  discretion  of  the  Justices  is  limited  to  such 
objections  cannot  legitimately    be  drawn   from  these 
provisions.     Merely  to  show  the  tendency  of  legislation, 
I  may  refer  to  the  Act  of  1882  (45  A  46  Vict.  c.  34), 
commonly  called   Mr.  Ritchie's  Act,   which   gives   '*a 
free  and  unqualified  discretion"  to  the  Justioee  in  re- 
apect  of  refusing  licences  for  the  sale  of  beer  off  the 
premises,  notwithstanding  section  8  of  the  Act  of  1869  ; 
as  was  held  by  myself  and  Stephen,  J.,  in  Jieg,  v.  Kay, 
both  in  respect  of  applications   for  renewals  of  such 
licences  as  well  as  for  such  new  licences. 

I  have  now  been  through  all  the  legislation  on  the 
subject.  I  will  only  make  some  observations  on  some 
specific  points  raised.  (1)  It  was  said  that  the  require- 
ment of  the  attendance  of.  the  appltcaot  for  a  renewal 
only  in  case  ut  personal  objection  showed  that  the  dis- 
cretion of  the  Justices  was  limited  to  entertaining  only 
auch  objections,  I  can  find  no  rule  for  such  a  construc- 
tion. Under  the  Act  of  1828  an  applicant  might  be 
excused  from  attendance  through  illness,  and  section  26 
of  the  Act  of  1874  merely  extends  such  relief  from 
attendance,  except  in  cases  where  personal  objections 
to  the  applicant  are  brought  forward,  wheil,  for  his  own 
safeguard,  the  Justices  are  to  require  his  attendance. 
(2)  It  wae  further  urged  that  the  clauses  of  the  Act  of 
1 872  dealing  with  the  case  of  convictions  of  the  licence- 
holder  (sections  30  and  31)  imply  an  intention  to  protect 
the  owner  against  any  disability  from  obtaining  a  re- 
newal, provided  a  suitable  tenant  can  be  found,  and  the 
premises  are  not  to  be  disqualified  without  notice  to  the 
owner. 

It  is  certainly  pro? ided  that  after  one,  two,  or  more 
convictions  a  disability  is  imposed  on  the  house  as  well 
as  on  the  man.  Under  such  circumstances  the  owner 
Is  to  be  given  the  opportunity  of  knowing  of  the  exist- 


ence of  such  dlsabiliiids,  and  of  re-entering  so  as  to  let 
in  another  tenant  who  can  apply  for  the  renewal  as 
being  within  the  qualifications  required  by  the  Aot. 
There  is  no  indicati.>n  that  I  can  see  in  such  provisions 
of  any  intention  by  the  Legislature  to  limit  in  any  way 
whatever    the    general    discretion    of  the  Justioee    in 
granting  or  withholding  lioenoes.     The  geaeral  rasult, 
therefore,  is  that  it  was  intended  by  the  Legislature  in 
1828,  atid  subsequently,  to  create  a  new  class  of  persons 
and  of  premises  by  whom  and  on  which  intoxicating 
liquors  were  to    be  sold  by  retail;    that   as  to   one 
class— i.e.,    beershops— the  discretion    of    the  Justices 
in    refusing  an    off-lioenoe    was    for   a    time    limited, 
to   four   grounds,    but    as    to    all    other    classes    the 
original    unfettered    Jurisdiction    of    the    Justices    is 
retained  under  which  they  may   exercise  their  abso- 
lute discretion  in  all  applications   for  licences.      Mr. 
Candy  urged  that  some  authorities  were  contrary  to  this 
view.    I  am  unable  to  see  that  they  are  really  anything 
of  the  kind.    In  the  one  case  which  he  ohiefiy  relied  on, 
Beg,  V.  Market   Boeworth  JuBtices,   the  report  in  the 
Law     Journal     is    not    very    intelligible,     but    the 
report  in  the   Law   Timee  makes  it  clear  that  Lord 
Coleridge,  C.J.,  and  A.   L.  Smith,   J.,   had  no   idea 
of    altering  the    discretion  of  the    Justices    by    their 
decision,  since  the  case  of  Reg,  v.  Liverpool  JuBticei,  on 
which  they  rely,  had  nothing  to  do  with  the  question  of 
discretion.    It  merely  overruled  some  deoielGus  of  the 
divisional  courts  to  the  effect  that  in  order  ti  procure 
the  advantages  derived  under  section  14  of  the  Act  of 
1828  applications  for  renewal  must  be  made,  pending 
the  currency  of  the  existing  licence,  and  that  if  the 
existing  licence  was  allowed  to  drop  a  renewal  could 
not  be  obtained  by  any  of  the  various  classes  of  persons 
whose  rights  were  to  be  safeguarded  by  section   14. 
Beg,  V.  Liverpool  Justices  merely  decided  that  persons 
properly  coming  within  that  section  need  not  necessarily 
apply   for  the   renewal  before   the  expiration   of  the 
existing  licence,  and  Lord  Coleridge  in  the  later  case 
clearly  only  decided  that  in  that  particular  case  the 
application  was  really    one  for  a  Ucenoe  by   way    of 
renewal,  and,  therefore,  on  the  ground  of  the  absence  of 
proper  notice  of  objection  as  required  in  the  case  of 
renewals,  the  Justices  were  not  entitled,  except  at  their 
discretion,  to  refuse  to  entertain  the  application.     Upon 
all  the  grounds  mentioned  I  see  no  reason,  either  upon 
the  old  statutes  or  the  new  statutes,  either  upon  the 
old  cases  or  the  new  cases,  to  throw  the  smallest  doubt 
upon  the  proposition  that  in  granting  a  licence,  whether 
a  new  one  or  by  way  of  renewal,  the  Justices  have  abso- 
lute discretion  so  long  as  their  power  is  not  exercised 
"corruptly,  arbitrarily,  or  unfairly.*'     So  long  as  they 
aot  in  the  exercise  of  their  Jurisdiction  their  discretion- 
ary power  of  granting  or  refusiog  either  application  is 
what  is  termed  *'  absolute*'— that  is  to  say,  it  is  an  un- 
fettered Judicial  discretion  with  which  no  court  can 
interfere.    The  Justices  in  this  case  were,  therefore, 
competent  to  refuse  the  application  for  a  renewal  of  the 
licence  on  the  grounds  whioh  they  have  stated,  and  this 
appeal  must  be  dismissed,  with  costs. 

Wills,  J. — I  desire  to  express  my  entire  concurrence 
in  the  result  of  my  brother  Field's  Judgment,  and  after 
the  very  elaborate  review  whioh  he  has  given  of  the 
statutes  and  the  oases  I  feel  that  it  would  be  a  waste  of 
time  for  me  to  go  minutely  over  the  same  ground,  but  I 
wish  shortly  to  state  in  my  own  way  the  ground  of  my 
opinion. 

I  think  it  cannot  be  doubted  that  before  the  Act  of 
1872  every  application  for  what  is  now  called  the  renewal 
of  a  licence  was  exactly  the  same  thing  in  all  its  legal 
incidents  as  that  whioh  is  now  called  a  new  licence. 
There  was  but  one  enactment  under  which  such  an 
application  could  be  dealt  with — viz ,  9  Geo.  4,  c.  61,  s.  1  • 
The  licence,  if  granted,  lasted  for  a  year,  and  no  longer 
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(section  ld)»  when  the  year  expired  it  was  gone— and  if 
the  applicant  did  not  get  a  fresh  licence  there  was  an 
end  of  hie  right  to  sell  excieeable  liquors  to  be  oonenmed 
on  the  premises.  The  word  "  renewal  "  does  not  ocoui 
in  the  Act.  The  expression  "  to  renew  a  licence  "  appears 
in  the  marginal  note  to  section  27  and  nowhere  else,  and 
the  nse  of  the  phrase  there  comes  to  no  more  than  if  it 
were  used  in  a  text-book.  The  phrase  ''  new  licence ''  is 
equallj  absent  from  the  Act  of  George  IV.  The.  phrase 
*'  renew,"  as  applied  to  a  licence,  first  appears,  so  far  as 
I  know,  in  23  Vict.  c.  27,  s.  11,  the  Act  of  1860  relating 
to  wine  licences,  which,  so  far  as  I  am  aware,  is  incor- 
porated expressly  or  impliedly  by  the  subseqnent'Acts, 
and  which  I  only  notice  for  the  purpose  of  tracing  the 
use  of  the  phrase  in  legislation  of  a  kindred  nature.  In 
the  Act  of  1872  both  phrases  are  defined.  The  definition 
of  a  **  new  licence"  is  modified  by  the  Act  of  1874,  s.  32, 
but  only  to  correct  a  mistake  which  arose  from  using  iu 
the  definition  the  term  '* licensed  premises"  which, 
inasmuch  as  ** premises"  had  to  be  interpreted  by 
another  part  of  the  interpretation  clause  defining 
'Micensed  premises,"  contained  words  likely  to  create 
confusion  if  applied  to  some  of  the  circumstances  under 
which  the  statutory  interpretation  of  "  licensed  premises  " 
as  it  stood  in  the  Act  of  1872  might  have  to  be  resorted 
to.  I  may  therefore  take  the  definition  given  by  the  Act 
of  1874,  which  is  "  a  licence  granted  at  a  general  licensing 
meeting  in  respect  of  premises  in  respect  of  which  a 
similar  licence  has  not  theretofore  been  granted  before." 
A  "renewal  of  a  licence"  is  defined  as  a  "licence 
granted  at  a  general  annual  licensing  meeting  by  way  of 
renewal." 

As  the  licence,  though  only  to  be  exercised  in  respect 
of  specified  premises,  is  in  all  cases  a  personal  one,  and 
the  phrase  "  licensed  premises "  is  only  introduced  in 
company  with  a  definition  clause,  which  shows  that  it  is, 
taken  by  itself,  an  inaccurate  and  misleading  phrase 
(and  one  which  I  cannot  help  thicking  is  answerable 
for  a  good  deal  of  misapprehension),  I  think  it  follows 
that  a  licence  granted  by  way  of  renewal  is  a  phrase 
applicable  only  to  the  case  in  which  both  the  person 
applying  and  the  premises  are  the  same  as  those  appear- 
ing in  the  previous  licence.     A  document  can  hardly  be 
ssid  to  be  by  way  of  renewal  of  another  when  so  im- 
portant a  factor  as  the  person  who  alone  can  apply  is 
changed.    The  phraaeology  of  section  42  of  the  Act  of 
1872  seems  to  me  completely  to  bear  out  this  Tiew.    It 
treats  the  applicant  for  renewal  as  necessarily  the  person 
already  licensed.    So  far  it  is,  I  think,  impossible  to 
contend  that  there  was,  by  the  Act  of  1828  (9  G^o.  4, 
c.  61),  any  limitation  upon  the  absolute  discretion  of  the 
justices,  when  applied  to  for  a  new  licence,  to  grant  or 
refuse  it  upon  any  grounds  which  seemed  to  them  fit  to 
be  acted  upon,  provided  that  there  is  a  real  judgment 
exercised  in  respect  of  the  individual  case ;  to  exclude, 
for  instance,  a  case  in  which  the  ground  of  refusal  had 
absolutely  nothing  to  do  with  the  question  in  hand,  such 
as  a  refusal  because  applicant  had  not  taken  out  a  spirit 
licence  {Reg,  ▼.  Sylvettet),  or  where  they  had  laid  down  a 
general  rule  that  they  would  grant  no  more  licences  in 
the  locality  (Beg,  ▼.  Justices  of  Wakefield),    In  such 
cases  there  is  really  no  exercise  of  judicial  discretion  at 
all,  and  it  is  very  much  as  if  they  had  refused  because 
the  applicant  wore  a  blue  coat  or  a  white  hat.      But 
where  it  cannot  be  shown  that  no  real  discretion  has 
been  exercised  the  applicant  has,  in  case  of  refusal,  no 
other  resort  than  to  submit  to  bis  fate.     I  do  not  pause 
to  cite  cases.    It  is  abundantly  clear  upon  the  words  of 
the  Act,  and  there  is  equally  abundant  authority,  and  as 
by  that  Act  there  was  absolutely  no  dietinction  between 
.  applications  for  licences  made  at  the  annual  general 
licensing  sessions  by  a  person  who  did  not  and  those  by 
a  person  who  did  already  hold  a  licence,  it  follows  that 
there  was  no  limit  to  the  discretion  of  the  justices  in  the 
case  of  renewal  any  more  than  in  the  case  of  a  grant  for 


the  first  time.    I  proceed  to  hiquire  what  tho  Aolii( 
1872  and  1874  have  done  for  a  person  alresdjbflli 
a  licence.     By  section  42  of  the  Act  of  187S  the 
cant  for  the  renewal  of  a  licence  is  undoabtedlj  pot! 
better  position  than  he  would  have  been  had  he  bdl 
licence.    He  is  thereby  relieved  from  al 
sonally  to  obtain  the  licence,  whereas  it  is  dear  ft 
section  12  of  9  Geo.  4,  c  61,  that  the  appliosnt 
new  licence  must  do  so  unless  prevented  hj  o 
specified  causes.    If  objection  be  taken  to  the 
nf  his  licence  he  is  entitled  to  notice  and  to  a ' 
but  the  omission  by  an  objector  to  give  aotfeeil 
proper  time  was  not  necessarily  fatal  to  the  objectioi 
the  magistrates  might,  in  their  disoretion,  adjoon 
case  and  require  the  applicant  to  attend  npon  a  t ' 
day  to  have  the  case  heard,  and  the  evidence  tt  the 
ing  must  be  taken  upon  oath.    Subject  to  these 
ditions,  however,  licences  were  to  be  renewed  it 
discretion  of  the  Justices  as  exerdsed  beretofoie.  ' 
alteration  was  simply  one  of  procedure,  uade  inpei 
upon  the  justice  in  order  to  give  an  applicant  the  o] 
tunity  of  being  heard.    There  is  notbiog  la  it  to 
their  discretion  as  to  the  class  of  objectioii  whieh 
may  entertain  and  act  upon.    Then  comes  the  ii 
1874,  containing  further  provisions  in  favoor  i 
applicant  for  the  renewal  of  a  licence.    Such 
are  relieved  from  personal  attendance,  if  tbey  de 
wish  to  give  it,  unless  the  nature  of  the  objeetta 
some  special  cause  personal  to  such  licensed  peM 
They  are  entitled  to  have  the  notice  of  the  grM 
such  objections  to  their  applications  for  reneviL  ig 
further  provided  that  it  shall  not  beneceeegytny 
oopies  of  notices  of  any  adjournment  of  s  gaud0m- 
licensing  session  on  holders  of  licences  or  sppftf^jf  ■ 
licences  who  are  not  required  to  attend  at  80^4^  ' 
annual  general  licensing  meeting.  ,_,, 

I  find  it  very  difiScult  to    say  what  Jt^F^ 
meanr,  and  I  doubt  very  much  if  its  n^^*"^*"?*!! 
atood  with  reference  to  the  then  exiatuijfcgW'**'' 
anyone  when  it  was  passed,  but  it  is  one  in  *•*»?*? 
the  persons  applying  for  licences,  but  of  o^'<}  ^ 
not  say  of  whom,  for  I  do  not  see  who  i.-     . 
notice  of  adjournment  in  the  case  of  snch  tppBflWj^ 
new  licences  as  were  not  required  to  attend  pcT"^ 
I  am  quite  sure,  however,   that    an  ohtou* 
provision  of  this  kind,  relating  solely  to 
not  meant  to  interfere  with  the  discretion  of  the 
The  argument  is  that,  because  where  objeotioa  ■ 
to  an  application  for  renewal  for  the  fint  tiBJJi 
licensing  session  there  must  be  an  adjonrBoeiH 
because  only  in  case  of  a  persooal  objectioa  ^ 
attendance  is  required,  and  because  in  case  of  " 
ment  it  shall  not  be  necessary  to  serve  notwe 
joumment  on  the  holder  of  the  licence  (or  ****^.^ 
a  licence  not   required    to   attend  at  snch  s^* 
meeting,  for  the  section  may  be  read  both  vaj^V 
fore  the  application  of  a  holder  cannot  he  objea 
on  any  ground  but  one  personal  to  himself.  1 
sure  what  the  paragraph  does  mean,  except  thst» 
not  mean  this,  as  I  am  very  sure  that  the  repea 
most  important  discretion  absolutely  '*®®*"''^|^ 
government  and  administration  has  not  been  ejK» 
this  roundabout    and    bungling  fashion.    Then 
abundant  tfases  in  which  it  is  Juet  as  ^^^^'^j!! 
to  renew  a  licence  as  to  grant  a  new  one  vba 
personal  character  of  the  applicant  may  have 
do  with  the  objection  ;  for  instance,  where  a  *- 
respectable  becomes  full  of  brothels  or  ^^^•^^'Ji 
houses.     The  action  of  the  magistrates  may  Ml 
necessary  to  prevent  the  renewal  of  a  licfl>J. 
public-house  in  such  a  locality  as  to  refwe  a 
first  instance,  and  cases  of  a  like  kind  mnst  ojtis* 
I  have  considered  the  Acts  apart  from  wthotfj 
it    seems    to    me   that  there    is   direct  •«*^, 
favour  of  my  view  as  to  the  effect  of  l^g«W**  ^ 
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Af  T.  SfnUh,    48    L.    J.    M.    0.    88,    Oookburn, 

fU.|iiid  Mellor,  J.,  held  that  nnder  9  Geo.  4.  o.  61, 

■  pd  the  lioendng    Act  of    1878    the    disoretion    of 

rjirieei  in  08868  of  appUoatlons  for  renewal  was  as  un- 

*'  '  M  in  applications  for  new  lioenoes.    That  was 

after  the  Act  of  1874.    I  find  no  case  aiaee 

iwiog  any  douht  npon  this  view.    It  was  argned  that 

j.Marhti  Boitoorth  JutUcti  was  to  the  contrary 

I  do  not  think  so.   The  ]  ustioes  there  had  decided 

the  applicant  on  the  gronnd  that  there  were 

Jo-bonses  enough  In  the  neighbourhood,  and  had 

;ed  the  application  as  one  for  a  new  licence  without 

adjournment  and   without  glfing  the  applicant  an 

J^  of  being  heard.    This  they  could  not  do  if 

entitled  to  be  considered  as  applying  for  a 

al  under  section  42.    The  court,  thereupon,  held 

under  the  droumstances  the  case  was  within  the 

of  the  Appeal  Court  in  Beg.  ▼.  Liverpool  Jub- 

and  was  a  case  of  a  renewai.     They,  therefore, 

a  mandatMU  to  the  Justicea  to  hear  and  deter- 

tfae  application  as  one  for  a  renewal. 

this   is   certainly    no    authority   contrary    to    the 

it  decision.    The  only  shred  of  authority  I  can 

for  the  contention  that  under  9  Geo.  4,   c.   61, 

^   1,  there  can  be  any  limit   to    the   justices'    dis- 

JipMion  is  an  expression    of   Lord    Romilly    in    Day 

%  LttWbe.  16   W.    R.    717,    L.    R.    6    Eq.    336,   iu 

trfsrence  to  a   case   of    transfer.      He   says :— •*  The 

taosfeiof  the  licence  under  section  11  of  the  Act  of 

Qenge  lY.  ia  a  matter  of  course,*  and  no  disoretion  is 

'    4SifdKd  1^  fte  justices  unless  they  ha?e  Information 

ftat  the  fennaferee  is  an  objectionable  person  '*  (p.  344). 

Bb  tmot  aean,  however,  that  the  justices  haTe  no 

&Bretfoo,   only  that  iu  practice  they  do  not  exercise  it 

nder  tiiah  circumstances.     The  Tsry  exception    he 

JpMifies  shows  lh%t  he  thought  they  bad  a  discretion. 

Oevords  oonterring  jurisdictiou  are  the  same  in  sec- 

te^U  nm  in  section  1,  and  nothing   is  .said  as  to 

vMer  the  transferee  is  an  objectionable  person  or 

M  That  fliey  had  discretion  in  such  ^  case  is  held  iu 

■W  V.  Rowdl,  L.  R.  7  Q.  B.  490,  20  V9.  R.  Dig.  3. 

jjW  T.  Luhke  has  been  followed  in  Olaydon  ▼.  Qreen, 

^V.B.  1126,  L.  R.  3  0.  P.  511,  and  in  CowUb  v. 

^  20  W.   R.  70,    L.  R.  7    Gh.   App.   12,  and   it 

to  be  perfectly  right ;  but  in  neither  of  these 

M  ii  inything  said  to  give  countenance  to  the  notion 

It  uder  section  11  the  justices  have  not  the  discre- 

M  hi  qaestion.    It  was  merely  held  that  the  procedure 

Ariaetion  11  was  in  those  cases  necessary  to  enable 

MDtrsct  for  the  sale  of  a  going  concern  in  a  public - 

Mto  he  carried  out,  and  that  the  Tender  was  not  in 

osition  to  apply  under  that  section.    I  only  noticed 

I  cases  because  they  are  quoted  by  Fitzgerald,  J.,  iu 

r.  Bieoorder  of  Dublin,   11  Ir.  R.  0.  L.  412  and 

as  authorities   for  the  proposition   that  licences 

been  recognized  by  the  English  courts  as  matters  of 

Iperty  annexed  to  a  house  ;  but  they  do  not  seem  to 

I  really  to  afford  any  support  to   that  proposition. 

i  Irish  case  itself  was  concerned  with    a  transfer 

sr  Irish  Acts,  and  is  no  authority  iu  reference  to 

present  case,  or,  indeed,  to  Eoglish  licensing  Acts, 

aa  the  learned  judge  there  says,  "  Afford  no  real 

in  the  case  of  those  questions  arising  in    the 

island." 

do  not  think  it  necessary  to  discuss  the  enactments 

Bting  licences  for  the  sale  of  beer  and  the  other  licences 

which  the  Wine  and  Beerhouse  Act  of  1869  applies, 

its   proTislons    are    so  very    different    from    those 

'erting  this  case  that  they  and  the  decisions  upon 

hate  no  direct  bearing  upon  the  present  question. 

do,  however,  suggest  that  where  the  Legislature 

tto  limit  the  discretion  of  the  justices  in  dealing 

^  applications  for  licences  it  has  done   so  in  Tery 

■r  sad  unmistakeable  terms,  the  entire  absence  of 

ichin  the  present  instance  forms  a  strlldng  contra«t 


with  the  proTlsions  in  this  respect  of  the  Act  of  1869. 

In  my  opinion,  therefore,  the  Oourt  of  Quarter  Ses- 
sions  had  lurisdiotfon  to  decide  the  appeal  to  them  upon 
the  grounds  upon  which  they  acted,  and  this  appeal 
must  be  dismissed,  with  costs. 

Appeal  dUmiued, 

Solicitors   for    the   appellant,    9yke$,    for    Waieont 
Kendal. 

Solicitors  for  the  respondents,  Nicol,  Son,  A  Jonee 
for  BoUon,  Kendal. 


IS  BANKETJPTCT. 


Q.  B.  DIt.  (Oa?e,  J.) 


April  26;  ICay  9. 


JEsc  parte  Kkajikdt. 
Jn  re  Willib.  («.) 

Mortgage  deed — Aitommeni  datue — Bankruptcy  peii' 

Hon — DltireeS'^  Adjudication — Right  to  proceeds — 

Falidtty-^BUU  of  8aU  Ad,  1878  (41  <k  42  Vict.  c. 

31),  s.  6. 

An  indenture  of  mortgage  contained  a  clauee  whereby 
the  mortgagor  (Xtiomed  and  became  tenant  from  quarter 
to  quarter  to  the  mortgagee  in  refpect  of  the  premieee  at  a 
yearly  rent  by  equal  quarterly  payments,  the  first  pay^ 
ment  to  be  made  on  the  first  day  of  the  month  next  after 
any  interest  thereby  secured  sJiould  Aave  become  in 
arrear,  but  aU  money  received  by  the  mortgagee  for  rent 
due  under  the  attornment  to  be  accepted  in  the  first  place 
in  or  towards  soJtisfadion  of  the  interest  then  in  arrear, 
A  bankruptcy  petition  was  subsequently  presented  against 
tJie  mortgagor,  upon  which  fie  was  adfudicated  bank^ 
rupt,  but  between  the  presentation  of  such  petition  and 
the  adjudication  the  mortgagee  distrained  under  the 
tenancy  created  by  the  attornment,  and  realiamd  the  sum 
of  £1,116. 

Held,  that  tJie  clause  in  question  fell  within  section  6 
of  the  Bills  of  Bale  Act,  1878,  and,  the  dietress' being 
unlawful,  the  trustee  in  tJ^  bankruptcy  woe  entitled  to 
the  money  realised. 

Application  by  the  trustee  in  the  bankruptcy  for  an 
order  on  Lady  Willoughby  d'Ereaby  for  the  repayment 
of  the  value  of  certain  goods  sold  under  a  distress  made 
by  her  on  the  property  of  the  bankrupt. 

On  January  28th,  1884^  the  bankrupt,  who  was  then 
the  lessee  of  Willis's  Rooms  for  a  term  of  years,  in 
consideration  of  the  loan  of  £20,000,  mortgaged  those 
premises  to  Lady  Wflloughby  d'Eresby,  by  way  of 
sub-demise,  to  secure  the  repayment  of  the  aaid  loan. 
By  the  indenture  of  mortgage  it  was  agreed  that  Lady 
Willoughby  d'Eresby,  or  the  persons  claiming  title 
under  her,  might  at  any  time,  without  any  further  con- 
sent on  the  part  of  Willis,  or  any  other  peraon,  demise 
or  enter  into  any  agreement  to  demise  the  said  premises, 
or  any  part  thereof,  on  any  terms  she  or  they  might 
think  flt^  provided  that  such  power  should  not  be 
exercised  until  such  time  as  she  or  they  were  by  law 
empowered  to  sell.  The  indenture  further  witnessed 
that  for  the  same  consideration  Willis  thereby  attorned 
and  became  tenant  from  quarter  to  quarter  to  Lady 
Willoughby  d'Eresby,  in  respect  of  the  premises,  at  a 
yearly  rent  of  £2,000,  by  equal  quarterly  payments, 
the  first  payment  to  be  made  on  the  first  day  of  the 
month  next  after  any  interest  thereby  secured  should 
have  become  in  arrear,  but  all  money  received  by  Lady 
Willoughby  d'Eresby  for  rent  due  under  the  attornment 
should   be  accepted  in  the  first  place  in  or  towards 

(a.)    Reported  by  C.   F.   Mokkell,  Esq.,  Barrister-at- 
Law. 
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satiefaotion  of  the  interest  then  in  arrear :  proTided  that 
the  attornment  shoald  not  make  it  compulsory  on  Lady 
'Wi]loughby  d'Eresby  to  collect  the  rent  payable  there- 
under, and  that  ahe  should  not  be  accountable  to  a 
second  mortgagee,  or  any  subsequent  incumbrancer,  for 
any  rent  that  might. haTe  been  recovered  under  such 
attornment,  and  provided  that  Lady  Willonghby 
d'Eresby  might,  at  any  time  after  she  was  by  law 
empowered  to  sell,  without  any  notioe,  enter  upon  and 
take  po(  session  of  the  premises  and  determine  the  last- 
mentioned  tenancy. 

On  September  24th,  1886,  a  bankruptcy  petition  was 
presented  against  Willis,  the  act  of  banbraptcy  alleged 
being  a  failure  to  comply  with  the  requirements  of  a 
bankruptcy  notioe  served  on  the  debtor  on  September 
4tihf  and  on  January  26th,  1886,  he  was  adjudicated 
bankrupt 

In  the  meantime— viz.,  on  November  7th,  1885— 
Lady  Willoughby  d'Eresby  had  distrained  under  the 
tenanoy  created  by  the  attornment,  and  had  realized  the 
sum  of  £1,716. 

The  trustee  in  the  bankruptcy  now  applied  for  the 
repayment  of  this  sum  to  him,  on  the  ground  that  the 
distress  was  unlawful  by  reason  of  section  6  of  the 
Bills  of  Sale  Act,  1878.  It  was  admitted  that  if  the 
case  fell  within  the  said  section,  and  not  within  the 
proviso  thereto,  the  distress  became,  by  virtue  of  the 
Bills  of  Sale  Acts,  1878  and  1882,  unlawful,  and  the 
trustee  was  entitled  to  the  money  realized. 

E.  Cooper  WtUii,  Q.C.,  and  Houghton,  for  the 
trustee.— This  is  a  bill  of  sale  within  section  6.  There 
is  no  special  reservation  of  the  right  of  distress  in  the 
attornment  clauce.  This  case  is  distinguishable  from 
HaU  V.  Comfort,  35  W.  R.  48,  18  Q.  B.  D.  11. 

FreneJi,  Q»C.f  and  LaM,  for  Lady  Willoughby 
d'Eresby. — This  case  does  not  come  within  section  6  at 
all :  Hall  v.  Comfort ;  even  if  the  case  doea  come 
within  section  6,  it  also  comes  within  the  proviso  at  the 
end  of  that  section  :  In  re  Stockton  Iron  Co,,  27  W.  B. 
433.  10  Ob.  D.  335 ;  Ex  parte  Punnett,  In  re  Kitchin, 
29  W.  R.  129,  16  Ob.  D.  226. 

Cur*  adv.  vult. 

May  9.^0avb,  J.<— In  this  case  the  first  contention 
on  behalf  of  the  respondent  was  that  the  case  did  not 
oome  within  the  section  at  all,  and  in  support  of  that 
proposition  the  esse  of  Hall  v.  Comfort  was  strongly 
pressed  upon  me.  In  that  case  a  mortgage  deed  con- 
tained a  clause  by  which,  for  the  purpose  of  seouriog 
the  punctual  payment  of  the  interest,  the  mortgsgor 
attorned  tenant  to  the  mortgagee,  and  the  mortgagee 
had  a  power  of  re-entry  for  default  in  payment.  De- 
fault was  made,  and  the  mortgagee  commenced  an 
action  for  the  recovery  of  the  premises,  and  applied  for 
Judgment  under  order  14.  Upon  the  hearing  of  the 
summons  the  defendant  objected  that  the  attornment 
clause  was  void  under  the  Bills  of  Sale  Acts,  so  that  no 
tenancy  had,  in  fact,  been  created.  The  court,  how- 
ever, held  that  the  clause  was  not  rendered  void  by  those 
Acts.  The  actual  decision  has  no  bearing  on  this  case ; 
but  it  was  contended  that  the  reasoning  by  which  it  was 
arrived  at  is  conclusive  in  favour  of  the  respondent.  In 
order  to  test  that  it  is  necessary  to  see  what  points  wer^ 
actually  argued  and  decided  in  that  case.  For  the  de- 
fendant it  was  contended  that,  as  the  attornment  clause 
purported  to  create  a  tenancy  to  which  a  power  of  dis- 
tress is  incident,  and  so  gave  power  to  seize  personal 
chattels,  it  was,  in  fact,  a  bill  of  sale,  and  so  came 
within  section  8  of  the  Act  ol  1878.  It  was  also 
contended  that  it  amounted  to  a  licence  to  take  pos- 
session of  personal  chattels  as  security  for  a  debt,  and 
so  came  within  section  4.  According  to  the  report,  it 
was  also  contended  that  it  came  within  section  6,  but  I 
cannot  understand  how  that  could  be,  for  no  personal 
chattels  had  been  seized  or  taken  under  the  distress,  and  S 


there  is  nothing  in  that  section  to  make  the  i 
itself  void.    Lord  Ooleridge,  O.J.,  held  that  tbei 
meat  clause  was  not  within  the  Aot,  that  It  vas  i 
bill  of  sale  within  section  3,  nor  a  liosnos  to  tib  | 
session  of  personal  chattels  as  security  for  adetti 
section  4,  because  it  had  not  the  chaiaoter  or  i 
of  a  bill  of  sale  properly  so  called,  and  becmNiJ 
were  within  those  sections,  every  lease  woold  be  \ 
the  Acts.    That  reasoning,  if  I  may  respeetfolly  i 
is  perfectly  good,  but  it  applies  obfioosly  to  i 
and  4  only,  for,  in  the  first  place,  it  is  ezprenljl 
vided  that  an  attornment,  &o«,  shall  be  deemed  to  ^ 
bill  of  sale  which  implies  that,  but  for  the  i 
would  not  have  been  one  at  all,  and  makes  it  one  t 
.purposes  of  that  section  only  ;  and,  in  the  second  | 
there  is  nothiog  in  section  6  to  bring  au  oidinaiyf 
within  the  section,  and,  indeed,  there  is  an 
exception  of  a  mining  lease,  which,  as  an 
document  amounting,  not  to  a  demise,  bat  to  a  i 
the  minerals,  might  otherwise  have  beea  thoQg1ittB]| 
been  within  the  Act.    It  is  more  difftonlt  to «  * ' 
language  of  Manisty,  J.,  aa  he  seems  to  have  I 
that  if  an  attornment  in  a  mortgage  deed  were  |j 
section  6  an  ordinary  lease  would  alio  be  \ "" 
which  is  clearly  not  the  case,  so  that  it  aeeou  . 
he  was  referring  to  sections  3  and  4,  to  vbiAl 
observation  aa  to  leases  would  apply  rathn  ttii| 
section  6,  to  which  it  would  not  apply.   Tbaf 
the  section,  omitting  what  is  immaterial  for  tb>f"1 
purpose,  are : — "  Every  attornment  whereby  i  pwjj 
distress  is  given  by  way  of  security  for  ""yjjf 
advance,  and  whereby  any  rent  is  resenred  ai  iMJ 
providing  for  the  payment  of  interest  oa*nok  di 
shall  be  deemed,"  Ac.     Why  do  not  these  voi*« 
describe  such  an  attornment  clause  m  thatiit^ 
deed  ?    It  is  said  by  Manisty,  J.,  in  the  •»**!. 
to  be  within  section  6  the  power  to  ^^^^ 
expressly  given,  and  must  be  a  specidl  !•*' jJV- 
usual  power  of  distress  incident  to  a  ^^'^I'l   i| 
must  be  a  power  given  over  some  particaln8<^^ 
such  a  power  would,  as  it  seems  to  me,  be  u  t~ 
or  licence  to '  take  possession  of  personal  ib 
security  for  a  debt  within  section  4  of  thsAei 
elder  the  consequences  which  would  foUov  tn^J^ 
that  such  an  attornment  clause  was  not  witbia  i"^ 
A  money  lender's  security  is  often  taken  npos  ( 
premises  occupied  by  the  borrower.    In  snob  i  • 
money  lender  need  only  resort  to  the  dsTioe  o(  i  i 
demise  and  an  attommout  clause,  and  hit  V^^^\ 
so  far  as  the  rent  reserved  goes,  provided  it  ii4 
rent,  will  be  free  from  all  the  restrictions  of  tiw^ 
Sale  Acts.     It  is  also  said  that  if  this  < 
adopted,  an  attornment  clause,  so  far  as  it  < 
power  of  distress,  will  no  longer  be  of  say  ^ 
think  that  is  so,  but  I  also  think  thattbatii^ 
what    the    Legislature  intended  when  "^^J 
enacted,  as  enabling  the  mortgagor  to  retaia  tiM 
ward  semblance  of  wealth  whUst  ssoietly  gmj 
mortgagee  power  to  take  possession  o'  ^'  '  ^ 
goods    and    chattels    to    the    exdosioa  of  tbe  < 
creditors.    Moreover,  it  does  not  appear  that  ia  turn 
Comfort  the  attention  of  the  court  was  ^'••J"' 
parte  Jackeon,  In  re  Bowee,  29  W.B.  258,1*^ 
725,  733,  in  which  BaggaUay,  L.J.,  «P«*^  !J 
opinion  that  suoh  an  attornment  olaase  as  ^f". 
the  present  case  would  come  within  section  6  on«| 
of  1878.    For  these  reasons  I  have  ooaetjtt*^ 
dusion  that  the  clause  in  question  does  fall  vi"" 
section.  j 

The  next  contention  was  that  if  the  case  caaj"^ 
section  6  it  also  came  within  the  proviso  at  ta 
« that  nothing  in  that  section  shall  extend totfJ^ 
gage  of  any  estate  or  interest  in  any  land,  tar**" 
hereditament  which  the  mortgagee  beUig  ^  •  .^ 
shall  have  demised  to  the  mortgagor  ss  bis  tesv 
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High  Oovrt. 


Ex  PAKTB  KimrtDT. — OAYiKDiPK-BnmNOK  V.  FBirir. 


HouBi  or  Lords. 


t^bt  sad  letsooable  reat"    In  rapport  of  thto  oontentdon 
the  MMt  of  III  re  Siochhn  Iron  Co.  and  Ex  parte 
PmfUuU,  In  re  KiUhin^  were  cited.    la  the  first  of 
tlMse  owes  Jaaes*  LJ.,  held  that  when*  by  the  mort- 
^(8100  deed,  an  eotosl  lease  is  created  with  a  reeervatioa 
of   reaty  the  mortgagees  are  as  maeh  mortgagees  in 
poassssioa  for  all  purposes  of  taking  the  aoooant  of  what 
ia  dae  on  the  mortgage  as  if  they  had  granted  the 
laaae  to  tome  aew  Isssee^  and  had  gi?en  notice  to  that 
laaaee  to  pay  the  rent  to  them.    In  the  second  case  a 
mortgagor  had  created  two  mortgages*  and  had  attorned 
toiiaat  to  the  first  aiortgagee  in  the  first  mortgage  deed, 
and  also  to  the  secoad  mortgagee  ia  the  seooad  mort- 
gagee deed.    The  oonrt  held  that  the  right  of  the  secoad 
aKMrtgagee  to  dbtnda  aader  his  attorameat  clanse  was 
not  affected  by  the  prior  attorameat  to  the  prior  mort- 
gagee.   Mr.  Freach  sought  to  aiake  nse  of  these  cases 
in  this  way.    He  coateaded  that  the  first  establivhed 
that  a  mortgagee  with  aa  attorameot  claase  was  a  mort- 
gagee ia  possetsioa  withia  .the  meaaiag  of  the  profiao, 
and  that  the  second  mortgagee  would  be  within  the 
seotioa  and  outside  the  protiso,  thus  seskiug  to  mset  a 
^UfDenl^  which  had  beea  pressed  upon  him,  (hat  his 
oonstructioa  of  the  proviso  would  leaTC  aothing  for  the 
body  of  the  section  to  operate  upon.    But,  as  it  seems  to 
m»t  a  second  mortgagee  with  an  attornment  clause  mutt 
occupy,  as  regards  a  third  hioumbrancer,  the  position 
which  the  first  occupies  with  regard  to  the  second,  and 
that  if  the  first  must,  for  all  the  purpoees  of  taking  the 
account  of  what  Is  due  on  his  mor^^ge,  be  treated,  as 
betweea  hiaiself  aad  the  secoad  mortgagee,  as  bting  a 
mortgagee  in  possession,  so  must  the  second  mortgagee  be 
treated  as  regards  a  third,  and  so  also  must  the  third  if 
he  has  an  attornment  clanse  as  agaiast  the  fourth,  if 
there  is  oae.    Ia  that  case  efery  mortgagee  with  an 
attornment  dause  would  come  within  the  prorito,  and 
nothing  would  be  left  for  the  section  to  operate  on. 
The  words  in  the  proviso  are  *'  whioh  the  mortgagee 
being  in  potsesiion  shall  have  demised,"  and  I  think 
these  words  can  only  apply  to  a  case  where  the  moit- 
gagee  has  taken  actual  possessioa  uuder  his  mortgage 
dscd,aadhas  rabsequentiy  demited  to  the  mortgagor, 
aad  not  to  a  case  where  there  has  been  no  actual  taking 
of  posstssion,  and  the  demise  has  beea  creatsd  by  the 
BMWtgage  deed  itself.    This  coateatlon  seems  to  me  not 
only  more  consonant  with  the  language  of  the  proviso, 
tout  also  more  calculated  to  secure  the  objects  of  the  sec- 
tion.    If    Mr.  French's    construction  is    correct  the 
orsditon  might  see  all  the  chattels  on  the  mortgagor's 
pnmitss   swept    away    by  the    mortgagee,    although 
nothing  had  taken  place  which  could  lead  them  to  sus- 
pect that  he  had  given  anyone  the  power  of  seising 
Ihem  to  the  ezolasion  of  the  other  creditors,  while  in  the 
othsr  case  the  chattels  could  only  be  swept  away  where 
the  mortgagee  had  actually  uktu  possestion,  a  fact 
which  it  is  difficult,  if  not  impossible,  to  keep  secret. 

For  thete  reasons  I  am  of  opinion  that  the  trustee  it 
entitled  to  the  order  he  asks  for,  with  costs. 

AppliofMm  dUowed,  ufUh  eotU. 

SoUdtors  for  the  trustee,  BUwiU  A  Tyler. 

Solicitors   for  the    retpondent,    Travertt  Smith,  S 
SraUhwaite. 


|QOU0f  Ot  %Qt(in. 


May  17;  JuaeSS;  JalyS. 


From  C.  A.Y 
(England).  ) 

GATEirDUH-BmrnvaE  v.  Fam.  (a.) 

0<nnpany'^Dir$ehr^Mi$/e(uance^Agent  for  pureha$9 
^8aU  of  agonC$  own  property  to  company-^ Hon^^ 
dieehiure^Companiee  Act,  1862  (S5  <*  Sd  Vkt.  c.  89), 
s.  165. 

The  dirtdmt  of  a  company  were  empowered  to  par- 
ehaee,  and  did  purchase,  certain  propertiee.  One  of  the 
direttore  had^  previouely  to  hie  htcoming  a  director, 
acquired  an  intereti  in  thm  oroperUee.  The  oompanft 
went  into  liquidaUon,  and  a  ehareholder,  whoee  eharee 
wtre  fmUtt  paid  up,  took  oui  a  eummone  under  eeeUon 
165  of  the  Oompaniee  Act,  1868,  ae  a  conMhuiory^ 
aekingfor  a  deeiaraiion  thai  the  director  had  been  guiUy 
of  mie/eaeance  or  breach  of  truct  in  w4  diedoeihg  hie 
intereei,  and  thai  the  properOee  had  been  purchased  ai  a 
price  above  thdr  proper  value,  and  aeking  aleo  thai  he 
might  be  ordered  to  refund  the  loee  which  had  accrued. 

Held,  thatthe evidence  wae  ngit  eufflcient  to  prove  either 
thai  the  director  had  not  diedoecd  hie  iniereet  or  thai  the 
price  ioae  exceeeive. 

Decision  of  the  Court  of  Appeal  [reported  83  W.  B. 
788,  29  Oh.  D.  795)  affirmed  on  the  ground  ofinsuffla'ent 
evidence  only. 

Semble,  thai  a  person  who  is  merely  a  contributory  in 
respcd  of  shares  fMy  paid  up  hae  no  locus  standi  to 
apply  under  section  165  unless  he  can  show  that  he  might 
derive  S'tme  benefit  thereby. 

Thit  was  an  appeal  from  a  decision  of  the  Ctoart  of 
Appeal  (Gotten  and  Fry,  L.JJ.,  Bowen,  L.J.,  ditsentiniOf 
aiBrming  a  dedslon  of  Feaison,  JT.,  reported  82  W.  R. 
858,  26  Oh.  1).  221. 

The  appellant,  who  was  a  holder  of  fnlly  paid-up 
shavss  ia  the  Chipe  Bretoa  Oo.,  took  out  a  summoas 
uader  seetioa  165  of  the  Oompaaisa  Act,  1862,  ia  the 
wladiag  up  of  the  compaay.  The  summoas  asked  for  a 
deblarstioa  that  the  respoadeat  had  beea  gailty  of  a 
misfeasaace  or  breach  of  trust  ia  relatioa  to  the  com- 
paay, aad  that  he  might  be  ordered  to  pay  to  the  liqui- 
dator the  amouat  of  the  loss  occasloaed  to  the  compaay 
by  the  misfeasaace  or  breadi  of  trust. 

The  facts  fully  appear  ia  the  Judgments  delivered  by 
Iiords  Herschell  aad  Macaaghtea. 

May  17,  June  28,  July  5.^^Montague  Oookson,  Q.O. 
(J.  G.  Butcher  with  him),  for  the  appeUant— The  re- 
spondent was  bound  to  disclose  hit  interest,  and  the 
onus  ot  proof  is  on  him  to  show  that  be  did  so.  Agaio, 
the  evidence  shows  that  the  price  paid  was  sxoestive— 
or,  at  least,  is  snflloient  to  require  an  answer.  Bestiiu- 
tloa  is  no  doubt  impossible,  but  seetioa  165  provides  for 
the  payment  of  compensation. 

The  following  osset  were  cited : — In  re  British  Beam' 
lese  Paper  Box  Oo.,  29  W.  B.  690,  17  Oh.  D.  467 ; 
Bothschild  V.  Brookman,  2  Dow.  k  01.  189;  GUleit  ▼. 
Peppercorns,  3  Beav.  78;  Bobinson  v.  MolMf  L.  B.  7  H. 
L.  802,  24  W.  B.  Dig.  222 ;  MacPhereon  v.  WaU,  3  App. 
Oas.  254,  26  W.  B.  Dig.  228 ;  ffouldsworih  v.  Oity  of 
Glasgow  Bank,  28  W.  B.  677,  5  App.  Oat.  317  t  Massey 
w.Iktvies,  2  Vet.  jun.  317;  In  re  Ambrose  Lake  Tin 
and  Oopper  Mining  Oo.,  28  W.  B.  783,  14  Ob.  D.  390  ; 
Eflanger  v.  New  Sombrero  Phoephaie  Oo.,  27  W.  B.  65, 
3  App.  Cm.  1218 ;  Lord  Rardwichs  v.  Vernon,  4  Ves. 
411 ;  Burton  v.  Wookey,  6  Madd.  367  ;  Hichens  v. 
Oongreve,  1  Bius.  ft  My.  150 ;  Beniley  v.  Graven,  18 

(a.)  Beported  by  0.  G.  Napibr  Trollops,  E^q.,  Barrister  - 
at- Law. 
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HorsB  OF  L0BD8. 


Oavjendmh-Bbntinok  v.  Franc. 


HoimopLoBN. 


BesY.  75 ;  BeMon  ▼.  JJeatAome,  1  Y.  ft  G.  326.  [Lord 
Maonaghtkn  referred  to  WaddtU  ▼.  BUh^,  27  W.  B. 
931,  4  Q.  B.  D.  678;j 

A  point  was  raised  on  the  Statnte  of  Limitations,  and 
the  following  oases  were  dted : — LincUay  Petroleum  Go, 
▼. .  Burd,  ;M  W.  E.  49B,  L.  B.  5  P.  0.  221 ;  mUcro/f$ 
ease,  31  W.  B.  174,  21  Ob.  D.  519 ;  In  re  Alexandra 
Fdhce  Co.,  30  W.  B.  771,  21  Oh.  B.  149. 

Sir  H.  Davty^  Q.C.,  and  FarvM^  for  the  respondent. 
-^Tbere  le  no  evidenee  that  the  leepondent  did  not 
diselcse.his  Interest,  or  that  the  prioe  was  ezoessi?e. 
Secondly,  the  respondent  was  not  in  a  fiduciary  position 
when  he  purchased  the  properties,  and  therefore  equity 
win  give  no  relief  except  rescission,  which  has  now  be- 
come impossible.  Thirdly,  the  app^ant  has  no  right  to 
take  out  a  summons  under  section  165,  as  his  shares  are 
fully  paid  up,  and  be  can  get  no  pecuniary  advantage 
from  succeeding  under  it. 

Tboy  dted  Coventry's  ccMe,  28  W.  B.  775,  14  Ob.  D. 
660. 

BtdehtTf  in  reply,  referred  to  MarmUi  ▼.  WUliame,  1 
B.  ft  Ad.  415 ;  Barker  ▼.  Qreenf  2  Bing.  317  ;  i%nd  la  re 
Naiiceml  Fundi  Aeeurtmee  Oo.,  27  W.  B.  302, 10  Oh.  D. 
118. 

July  5. — ^Lord  Hbbschbli>.— -This  case  arises  upon  an 
application  made  in  the  winding  up  of  the  Oape  Breton 
Ooal  Go.  under  the  165th  section  of  the  Oompanies  ^ct, 
1862,  the  appellant  daiming,  under  that  section,  that 
the  respondent,  who  was  a  director  of  that  company, 
should  be  held  liable  for  misfeasance  or  breach  of 
trust,  he  having  been  an  agent  of  the  company. 

The  evidence  before  yonr  lordships  is  very  meagre ; 
and  in  the  arguments  of  the  learned  counsel  which 
have  been  addressed  to  your  lordships  a  great  many 
suggestions  have  been  made  which  receive  but  little 
support  from  the  evidenoe  which  has  been  adduced. 

It  appears  that  in.  the  year  1871  certain  persons 
assodated  themselves  together  under  the  name  of  *'The 
Ooal  Area  Assodation,"  and  acquired  three  areas  of  ooal 
kaown  as  the  Haven,  Lake,  and  Balmoral  areae.  There 
has  been  eome  controversy  as  to  the  prioe  at  which  they 
aoquired  those  areas  in  the  year  1871.  but  I  think  we 
may  take  it  that  the  prioe  wae  £5^00.  Amongst  the 
penoBs  thus  assodated  under  that  title  was  the  present 
respondent,  Mr.  Fenn.  There  were  also  his  partner, 
Mr.  Groaihwaite,  an  engineer  named  Baker,  and  a  Mr. 
Gisbome. 

At  the  oommenoement  of  the.  year  1872  the  persons 
who  were  thus  assodated  aa  the  Goal  Area  Assodation 
formed  a  limited  company  bearipg  the  same  name, 
with  the  addition  of  the  word  <'Lhnited";  and  Mr. 
Gisbome,  who  resided  in  Nova  Scotia,  and  by  whom 
apparently  these  areas  had  been  originally  owned,  or,  at 
all  events,  in  whose  name  they  stood,  assigned  his 
interest  in  the  coal  areas  to  the  Ooal  Area  Assodation 
(Limited),  giving  them  the  right  to  use  his  name  for  all 
purposes  for  which  that  was  necessary  in  order  to  give 
them  the  full  benefit  of  that  asdgnment. 

In  the  following  year — 1873 — negotiations  were 
entered  into  for  the  amalgamation  of  oeitain  other  ooal 
companies,  three  in  number— the  Lorway  Goal  Oo.,  the 
Glasgow  and  Oape  Breton  Ooal  Go.,  and  the  Schooner 
Pond  Ooal  Go.— and  an  agreement  was  entered  into  for 
the  purpose  of  the  amalgamation  of  those  three  oom- 
panies and  the  transfer  of  their  properties  to  a  new 
company  whidi  was  afteiwazds  to  be  incorporated.  The 
new  company  was  to  undertake  all  the  liabilities,  deben- 
ture and  otherwise,  of  those  three  companies,  and  was 
to  acquire  all  their  property.  This  amalgamation 
arrangement  was  made  the  subject  of  an  agreement  of 
the  24th  of  October,  1873.  The  agreement  was  made 
between  the  three  oompanies  that  I  have  named  and  a 
Mr.  Blunt  on  behalf  of  the  intended  new  company,  and 


by  that  agreement,  not  only  were  these  propeitia  of 
the  three  existing  companies  to  be  aoqdied  b^thewt 
company,  but  it  was  made  a  oonWon  of  the«8tbi 
arrangement  that  the  new  con^pany  rftoold  slso  aoqniR 
by  agreement  of  sale  and  puiohase  the  three  ooil  im% 
the  Haven,  the  Lake,  and  the  Balmoral,  whicb  wen  it 
property  of  the  Ooal  Area  AssodatioQ  (Limitod),  tt 
which  I  have  already  called  attention,  at  a  price  Bota- 
ceeding  £42,000,  and  on  the  terms  that  the 
should  take  not  less  than  two- thirds  ofthemoiM/ii 
paid-up  shares  of  the  new  company.  The  amngeiMi 
contemplated  by  that  agreement  was  afterwards  endi^ 
into  effect ;  the  new  company  was  formed  aad  fe>^ 
corporated  in  Kovember  of  the  same  year— namely,  ThI 
Oape  Breton  Ooal  Go.  (Limited),  and  of  that  new 
pany  Mr.  Fenn,  the  present  respondent,  and  Hi.  BthV 
became  directors. 

In  the  following  month — ^the  month  of  Deeenber-4fei 
purchase  of  these  three  ooal  areas  which  was  ~^ 
templated  by  the  agreement  of  October,  1873, 
carried  into  effect.  The  prioe  given  was  the 
price  permitted  by  the  agreement — namelj,  £4),06(H 
but  instead  of  a  third  of  it  being  in  cash  and  the » 
mainder  in  shares,  £12,000  only  was  paid  in  eaah,  ttt, 
the  difference,  the  remaining  £30,000,  was  paid  If; 
shares  of  the  new  oompany. 

At  the  time  when  that  agreement  was  come  tskf  ite, 
directors  of  the  new  company  and  the  ownen  o(  tt« 
three  areas  Mr.  Fenn  and  Mr.  Baker  werepreMot ;  % 
were  parties  to  the  agreement  and  parties  to  pattiQgtli 
seal  of  the  company  to  the  agreement.    It  is  ia  ttg^t^ 
of  that  transaction  that  the  present  claim  istdnaal 
under  the  165th  section  of  the  Oompanies  Aet  of  li^ 
The  question  which  your  lordships  have  to  eoB^br* 
whether  there  was  a  misfeasance  in  relBfiio&t>^ 
transaction  within  the  meaning  of  the  165th  1^" 
the  Oompanies  Act. 

Now  there  can  be  no  doubt  that  iaaaairf""'* 
Fenn  was  interested  with  his  partner,  Mr.Cfl^w 
to  the  extent  of  three-tenths  of  the  ^•^^^^^•'"r'T. 
coal  areas,  holding  three-tenths  of  the  An*  u  m 
Coal  Area  Association  (Limited),  he  was  boBD&toq^ 
close  that  interest  to  the  other  disaotois  of  ^"j^ 
oompany  who  were  entering  into  a  oontnfii  ■«■»., 
purchase  of  them,  and  his  failure  to  msfceth^*^. , 
closure  would  entitle  the  company,  upon  dliooierii^. 
Interest,  to  rescind  the  sale.     I  think  aboat  tbitW 
can  be  no  manner  of  doubt.     But  at  the  pi«®|*L 
rescission  has  become  impossible.     Of  course,  ^*Jf  1 
the  remedy  sought  under  the  165th  section,  bat  ff^ 
aaid  on  the  part  of  the  appellant,  "Altboagb 
has  become  impossible,  and  that  remedy  i>  bo 
available,  I  am  nevertheless  entitled  to  claim  agaiost 
respondent  that  he  shall  make  good  to  the  compeny 
loss  they  have  sustained  owing  to  his  misfeaMBM 
faOing  to  make  that  disclosure.'*  . 

The  case  has  been  put  on  behalf  of  the  8ppelUB|j 
various  ways.    First,  it  is  said  to  be  a  esse  of  a  "^ 
profit  made  by*  an  agent,  which  profit  he  is 
bound  to  hand  over  to  hisprlnolpal.    Of  ooum^ 
be  doubted  that  Mr.  Fenn»  aa  a  director  of  the  coi 
was  in. the  position  of  an  agent,  and,  undoubtadlyi ^ 
filled  any  fidooiary  position  towards  them  at  tbe  v 
when  he  purchased  this  property  he  would  be  boaaa 
pay  to  the  company  the  difference  between  the  pn^_ 
which  he  purchased  it  and  the  price  at  which  » 
sold  to  the  company.     But  here  it  is  beyond  qve« 
that  at  the  time  when  the  purchase  was  made  Hr.  t* 
and  his  oo-ad venturers  were  none  of  them  in  say  t^ 
fiduciary  relation  to  the  oompany,  the  «*****'J*|. 
which  was,  at  that  time,  not  «,fen  oontamplatel   ^ 
there  probably  is  little  doubt  that  if  an  agent  • 
company  is  employed  by  that  company  to  make  sP^ 
chase  for  them  in  the  market  of  goods  of  any  descnp 
and  if,  instead  of  making  that  purchase  in  the  marK^i 
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th«  Bunrket  priee,  he  selk  to  hit  eompiuiy  good«  of  the 
required  description  whfoh  he  happens  to  ovn,  at  a  prloe 
in  ezoMs  of  the  market  piiee,  he  oan  he  made  to  pa/  to 
the  oempany  that  ezoess,  ao  as  to  leave  their  porahsae, 
as  it  ought  to  have  been,  at  the  maricet  prices  aooording 
to  the  oUigations  iddch  he  is  under  to  them*  Bat  in 
the  present  ease  the  pardiase  that  was  made  was  a 
poiolMse  of  a  speolfie  property;  it  was  that  speoifle 
property  alone  whieh  the  agent,  the  direoCor»  was 
aothoriied  to  pnrohaae ;  it  was  not  left  to  him  to  pur- 
ohase,  at  the  best  prioe  at  whiok  they  eonld  be  obtaiiied« 
^fooda  or  land  of  a  partioolar  desoription,  but  his  agenoy, 
ao  iatf  as  it  existed  at  all,  was  an  ageaoy  to  porehase  this 
•pedAo  property  in  whioh  it  is  proved  he  had  an  interest. 

Now  I  am  by  no  means  prepared  to  say  that  the  aiga- 
ment  of  the  appellant  is  w^  founded,  that  suoh  a  cate  as 
thia  is  a  parallel  ease  to  the  olass  of  oases  to  whioh  I 
have  alladed,  where  an  agent  employed  to  go  into  the 
market  and  bny  at  the  market  prioe  sells  his  own  goods 
to  the  oompany  at  something  above  the  market  prioe* 
Bat  I  do  not  think  it  necessary  to  come  to  any  absolate 
determinalion  apon  that  point,  beoaose  it  Is  of  the  very 
essence  of  snoh  a  ease  as  this  to  show  that  the  price  at 
which  tiie  property  wae  sold  to  the  company  was  in 
exeeas  of  what  has  been  called  the  real  price  or  the  tme 
value.  Now  what  evidenoe  is  there  here,  upon  which 
your  lordships  would  be  entitled  to  act,  that  the  property 
in  question  when  purchased  by  the  company  was  sold  to 
them  at  a  price  in  excess  of  the  real  value,  or  the  market 
▼alne,  or  the  true  value,  in  whichever  way  you  put  it  P 
I  admit  that  there  may  be  considerable  ground  for 
eospidon  that  the  price  was  in  excess  of  it  Bot 
obviously  for  suoh  a  cave  as  the  appellant  teeks  to  make 
out  here  much  more  than  that  is  necessary.  It  is  of  the 
▼ery  easence  of  the  case,  which  rests  upon  his  proving 
what  he  claims,  namely,  a  secret  profit  improperly  made, 
that  he  should  prove  that  there  has  been  that  excass 
whidi  he  alleges. 

Now  whst  are  the  only  facts  before  us  P  The  appellant 
relies  upon  the  fact  that  thia  property,  purchased  in  1871 
at  it6,500,  was  sold  in  the  autumn  of  1873  at  the  prioe  of 
£12,000  in  cash,  with  an  addition  of  £30,000  in  shares  in 
this  new  company.  Ko  doubt  that  ia  a  fact  of  importance 
pointing  in  this  particular  direction  at  any  rate.  But 
that  is  not  the  only  fact,  and  it  is  impossible  for  us  to 
shut  our  eyes  to  information  whioh  is  matter  of  common 
knowledge  that  in  1871  and  subsequently  to  1871  coal 
properties  did  rise  Tcry  considerably  in  value— whether 
to  this  extent  or  not  to  this  extent  it  matters  not— -that 
faot  at  all  events  prevents  oar  coming  to  the  conclusion 
that  the  price  given  in  the  early  part  of  1871  is  any  real 
guide  to  the  value  of  the  same  property  in  1873. 

But  that  is  not  all,  because  in  October  of  1873  an 
agreement  was  entered  into  between  the  representatives 
of  three  oompaniea  as  well  as  a  person  acting  on  behalf 
of  the  intended  new  company.  The  representatives  of 
three  companies,  the  Glasgow,  the  Schooner  Pond, 
and  the  Lorway,  oonndered  it  worth  their  whUe  to  give 
up  to  £42,000,  £14,000  of  that  sum  to  be  in  cash,  for 
the  purchase  of  this  very  property.  These  three 
companies  were  entirely  independent,  as  far  as  appears, 
of  the  persons  who  owned  the  coal  areas  in  queatioo. 
All  that  is  said  with  regard  to  it  is  that  these  three 
companies  bad  originally  been  promoted  by  the  same 
persons.  But  it  is  impossible  to  shut  one's  eyes 
to  the  faot  that  such  an  agreement  was  come  to  as 
affording  evidence  that  this  was  considered  in  October, 
1873,  as  the  value  of  the  property. 

It  is  uot  neodssary  to  inquire  what  the  real  value  of 
the  property  exactly  was,  or  for  your  lordships  to  come 
to  any  determination  upon  it.  As  I  faaTo  said,  you 
may  have  reason  to  suspect  that  the  price  giTsa  vras 
excessive,  bat  how  Is  it  possible,  in  the  faoe  of  the  evi- 
dence to  which  I  have  mdled  attention,  for  year  lerd- 
ehips  to  come  to  the  conclusion  that  any  such  case  is 


establUhed  as  is  alleged  on  behalf  ol  the 
laat— namely,  that  a  sum  in  excess  of  the  real  valae 
was,  in  Deoember,  1878,  agieed  to  be  given  by  the  diroa- 
tola  of  the  Oape  Breton  Goal  Co.  for  these  three  oeal 
arsas  P  I  think  it  is  impossible  to  arrive  at  any  sqcIl 
oonolusion  and,  therefora.  to  say  that  there  has  basn 
misteasaaoe  on  the  part  of  Mr<  Fenn,  the  present 
respondent  whieh  would  warrant  yomr  lordships  coming 
to  the  oouduaion  that  be  could  be  compelled  to  retam  a 
part  of  the  money  leedved  in  respect  of  tills  puiohaae  on 
the  ground  tiiat  he  was  makiog  inq^iopsrlj  a  consider^ 
able  profit. 

But  I  own  that  I  entertain  very  great  doobt  in  tbe 
present  case  whether  there  ie  any  evidenoe  establishing 
that  whieh  it  is  essential  to  estobUsfa  for  the  purpose  of 
making  out  the  appellant's  caae.  I  mean  that  there 
waa  a  misfeasance  on  tiie  part  of  the  reapondent  in  eott« 
oealing  his  iuterert  in  the  property.  No  doubt^  where 
rescission  is  daimed,  if  it  is  shown  that  a  person  taking 
part  in  the  transaction  of  purchase  was  himself  one  of 
the  vendors,  tbe  atm$  would  be  on  him  of  showing  that 
he  made  foil  disdosure.  Bat  when  an  applicant  seeks 
under  the  16Sth  section,  to  establish  a  case  of  mis- 
feasance, I  think  it  is  necessary  for  him  to  give  STidenoe 
of  all  the  elements  that  go  to  make  up  that  mis* 
feasance.  There  is  no  misfeasance  in  a  person  who  has 
an  interest  in  the  property,  by  being  a  shareholder  in 
the  company  whioh  is  seUtng  it,  neverthdess  acting  as  a 
director  in  the  purohase  of  that  property  for  another 
company.  The  misfeasanoe,  if  it  exists  at  all,  moat  be 
in  this,  that  he  entera  into  suoh  a  transaction  vrithout 
communicating  to  his  co-directors  the  faot  that  he  haa 
suoh  an  interest.  It  seems  to  me  that  it  most  rest  with 
those  who  allege  the  misfeasance  to  prove  that 
dement,  which  ia  an  essentid  dement  to  make  oat  mis* 
feasance  at  all. 

Now  what  is  the  evidenoe  here?  I  cannot  see  the 
dightest  evidence,  upon  the  affidavit  of  Mr.  Harper  or 
otherwise,  to  show  that  disdoeure  was  not  made  la  the 
present  case  or  that  the  other  directors  were  not  per- 
fectly well  aware  of  Mr.  Fenn'a  podtlon.  One  may 
apeeulate  about  it,  one  mktkj  issagine  that  they  were  mot ; 
but,  as  I  have  sdd,  those  who  undertake  to  make  oat  a 
oase  of  misreaoanoe  must  establish  that  case  befere  they 
can  ddm  the  rdief  to  whidi  it  is  auggeated  they  arc 
entitled. 

Then  it  ie  said  that  the  caae  may  be  put  in  anether 
way,  that  there  was  here  at  dl  events  a  breach  of  doty, 
and  that  in  respeet  of  that  breach  of  duty  a  cUuun  may 
be  made  under  the  165th  section,  the  breach  of  duty 
being  the  ooiiasion  to  make  fall  disckiaure.  Thaie 
again  I  have  only  to  repeat  that  I  fail  te  see 
the  evidence  that  there  was  any  sooh  breaah  ef 
duty  committed.  And  I  tUak  that  in  order  te 
establish  a  claim  to  rdief  it  would  be  necessary, 
not  only  to  show  a  breach  of  dnfy,  but  to  ahow 
a  breach  of  duty  whioh  resulted  in  pecuniary 
loss  to  the  company.  It  may  be  perfectiy  true 
that  where  there  is  a  duty,  whether  arising  ont  of  a 
contract  or  otherwise^  by  one  person  to  another  an  action 
will  lie  in  respect  of  a  breach  of  that  duty  dthoogh  no 
substantial  daouige  has  been  suffered.  In  an  action 
nomind  damages  may  be  recovered  wherever  a  breach 
of  duty  is  shown.  But  I  certdnly  do  not  think  tbit 
any  such  dectrine  can  be  applied  to  the  165th  asction. 
The  right  whidi  the  165th  section  gives  is  not  given 
redly  to  the  company  or  the  representative,  of  the 
company  with  whom  there  is  a  contract,  or  as  towards 
whom  there  is  a  duty  or  agdust  whom  there  is  a  breach 
of  duty  ;  but  the  right  under  the  165th  seotion  is  given 
to  '*  any  Uqnldator»  or  any  creditor,  or  oontrlbvtary  of 
the  company."  New  a  creditor  or  oonftribatary  hitm  no 
dut^  owing  to  him^  there  is  no  duty  or  breadi  of  duty 
in  respect  of  vbicAi  he  oan  maintain  an  action,  but  he 
haa  a  right  to  this  extent,  that  if,  owing  to  a  misfeasance 
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or  bresoh  of  duty,  the  f nnds  of  the  company  in  whioh  he 
if  iBtentted  faave  been  diminiihed,  thoae  fonda  shall 
•gain  be  made  good*  and  the  aaaets  of  theoompanj 
shall  be  zeoouped  the  loss  which  they  have  sustained. 
Andy  therefore^  I  think  that,  assuming  that  a  breaoh  of 
duty  soch  as  is  snggested  wonld  be  a  misfeasanoe 
giving  rise  to  an  application  under  the  166th  section, 
such  an  application  could  only  succeed  where  it  coold  be 
shown  that  the  breaoh  of  duty  had  resulted  in  loss  to 
the  funds  and  assets  of  the  company. 

The  only  other  way  In  which  the  case  has  been  put 
is  that  there  has  been  deceit  or  fraud  which  would  gi? e 
rise  to  this  application. 

With  reference  to  the  last  two  daims  to  which  I  have 
alluded — ^namely,  the  claim  for  breaoh  of  dnty  and  the 
daim  in  respect  of  deceit  or  fraud— I  think  that  It 
would  be  a  very  grave  question  whether  it  would  be 
proper  to  give  the  relief  applied  for  upon  a  summons 
such  as  we  find  in  the  present  case.  I  think  that  where 
it  is  intended  to  allege  such  a  breach  of  duty,  and 
where  it  is  intended  to  allege  fraud  or  deceit,  those 
allegations  should  be  dearly,  satisfactorily,  unequivocally 
made  in  the  summons,  so  that  those  against  whom  they 
are  made  should  have  their  attention  directed  to  them, 
and  shonld  have  an  opportunity  of  meeting  them.  In 
the  present  esse  I  entertain  certainly  a  strong  Impression 
that  it  never  was  intended  at  the  time  when  the 
summons  was  issued  to  make  any  such  allegations.  la 
my  opinion  there  was  an  idea  that  the  defendant,  Mr. 
Fenn,  could  be  made  responsible  for  the  difference 
between  what  he  gave  for  the  property  and  the  price  at 
which  he  sold  it,  and  the  daim  was  in  respect  of  his 
putting  the  seal  to  these  two  agreements,  and  it  was 
supposed  that  that  resulted  in  an  obligation  to  pay  that 
difference;  because  I  do  not  find  anywhere  an  sllegation 
either  that  there  was  misfeasance  in  respect  of  a  breach 
of  dnty  to  disclose,  or  that  there  was  misfeasanoe  in 
respect  of  fraud  or  deceit  in  making  a  false  representa- 
tion to  the  company  or  to  his  co-directors. 

I  own  that  I  see  no  ground  whatsoever  for  alleging 
fraud.  The  allegation  is  based  solely  upon  this— it  is 
said  that  the  respondent  represented  to  the  directors 
that  the  property  belonged  to  Mr.  Glsbome,  and  did  not 
belong  to  him,  and  that  allegation  rests  entirely  upon 
the  statement  in  the  afSda^t  of  Mr.  Harper  that 
^^FrederidE  Newton  Oisbome  was  in  each  ease  put 
forward  as  the  sole  vender  of  the  property."  Now  Mr. 
Harper  only  purports  to  foand  his  affidavit  upon  the 
information  which  he  hss  obtained  from  a  perusal  of 
the  documents  in  the  case,  and  the  sense  In  which  he 
says  that  "  Frederids  Newton  Oisbome  was  put  forward 
as  the  sole  vendor  "  must  be  gathered  from  the  docu- 
ments upon  which  he  founds  that  statement.  Those 
documents  no  doubt  show  that  contracts  were  entered 
into  in  the  name  of  Oisbome.  Gisborae  at  that  time 
was  the  legal  owner  of  the  property,  and  in  those  con- 
tracts Oisbome,  who  was  the  legsl  owner  of  the  prop- 
erty, comes  under  an  oUigation  to  obtain  a  lease  and 
certain  rights  in  the  name  of  the  new  company.  That 
perhaps  accounts  for  the  fact  that  the  agrsaments  were 
•ntered  into  in  the  form  in  which  they  were  with 
Glsbome ;  but  whether  that  is  so  or  not,  to  say  that  the 
mere  fact  that  the  agreements  were  entered  into  in  that 
form  with  the  trastee,  who  was  the  legal  owner,  without 
any  mention  of  the  beneficiaries,  is  sofSdent  to  prove  a 
fraudulent  misrepresentation  that  he,  and  he  alone,  was 
the  owner,  seems  to  me,  I  own,  a  somewhat  extravagant 
propodtion.  At  all  events,  I  feel  quite  sure  that  your 
lordshipl  would  not  be  Justifi«^  in  holding  so  serious  a 
charge  as  that  of  firaod  to  be  established  upon  evidence 
of  such  a  very  fdm&j  deeoriptlon  as  that. 

I  think  I  have  now  dealt  with  the  whole  of  the  case 
put  forward  on  behdf  of  the  appellant,  and  I  have 
come  to  the  eonduikm  that  he  has  not  establlsbed,  on 
any  af   the  groondi  suggested,  that  tbeia  has  been  \ 


misfeasance  on  the  part  of  the  respondsnt  remltiog  b 
loss  to  the  company  in  respect  of  whioh  oompauittia 
can  be  ddmed. 

There  are  only  two  other  pdnts  to  whioh  I  used  eaD 
attention.  One  of  them  is  the  qaestion  how  fit  ft 
would  be  open  to  the  pteeent  appellant  to  bring  foiviti 
the  case  upon  which  ha  now  iosists,  having  regud  to  (hi 
scheme  of  arrangement  which  was  before  the  oNdtton 
and  sharehdders  of  the  new  company  and  the  loIbB 
which  was  taken  by  the  liquidator  in  sellfaig  tbepnf- 
erty  of  the  company.  I  am  not  myself  dbposad  to 
attribute,  in  the  present  case,  perhaps  so  nraohfoisaa 
was  attributed  by  the  learned  judges  in  the  sooifrbetor 
to  the  transaction  in  question  as  exdading  thesppeDot 
from  the  right  upon  which  he  now  iosists.  If  tbs  ip^ 
pellant  could  have  established  that,  dthough  nsoiBte 
was  not  open  to  him,  he  had  a  substitated  euss  rf 
action  in  respect  of  deodt  or  fraud  or  breaoh  of  doty 
for  which  an  action  could  have  been  msintslnsd  «» 
sistently  with  the  property  remdning  in  tlie  oompsi^i 
I  should  not  myself  be  prepared  to  say  thst  thatilifft' 
would  be  got  rid  of,  or  could  not  be  insisted  npoo;! 
the  winding  up  under  aection  165,  by  resson  of  fti 
transaction  to  whioh  I  have  alluded  in  respscto(lh»'. 
property;  but, of  course,  In  the  viewwhiohltsksltb-l 
not  necessary  to  pronounce  any  further  opinion  nptt^ 
that  point.  ■ 

One   other   point   remdns  —  namely,  the  qeatij  1 
whether   the    present   appellant  has  a  ligbt,  tkosp    I 
having    no  interest,  to  invoke  the  asoistsnoe  of  fla 
court  under  section  165.    Of  course,  in  the  Tievtw* 
I  take,  it  Is  not  necessary  to  pronounce  sn opinksipii 
that  point,  but,  the  point  having  been  raised  sndagad 
before  your  lordahips,  it  may  be  expedient  thst  it  th]* 
Dot  be  iwssed  over  without  some  expression  of  yjj* 
upon  it.     I  confess  myself  that  I  cannot  k|p^ 
tsining  the  gravest  doubt  whether  the  ^tf^.^t 
really  any  locui  Uandi.    I  think  it  dear  i^^Vf 
a  creditor.     His  only  daim,  therefore,  to  ilei»*** 
of  the  court  must  be  on  the  ground  ^^^^"^fnl 
tributoxy.    He  is  a  contributory  whose  shsia  t»  wi? 
paid  up.    He  would  be  interested,  therefsN,iit«» 
tributory  If  any  funds  could  be  brought intew«» 
of  the  company  out  of  which  it  would  be  P^"^^ 
any  retum  could  be  made  to  him.    BatlosBBoUa" 
that  it  was  the  intention  of  this  aection,  or  thsttt^ 
contemplated  by  the  Legislature,  that  a  v»*Bm 
who  could  have  no  poadble  interest  in  the  losoUtf  ■■ 
application,  and  could  obtdn  no  benefit  v^>^"^!L 
contributory,  even  if  to  the  fullest  extent  *<>  wb|oi» 
ddm  was  advanced,  it  proved  good,  should  W 
right  to  apply  under  this  section.     Tme,  "J**^ 
tory  ••  is  mentioned  without  any  sort  of  limilsMBf 
so  it  is  in  section  8S  of  fhA  Act,  which  allowi «  ^ 
tributory  to  petition  for  winding  up,  where  it  ^J'r 
held  that  a  sharefadder  with  fully  pdd-up  sbsnew 
company,  although  a  contributory  within  tto  y**  . 
the  section,  is  neverthdess,  or  may  be  w*****?"?^  ^ 
entitled  to  invoke  the  assUtanoe  of  the  oouit  if  ■•" 
a  person  having  no  real  interest  In  the  ^^>^V^'^^[\    ^ 

For  these  reasons  I  have  come  to  the  condnstoa  i« 
the  appeal  ought  to  be  dismissed  with  ^'^^  fft  g 
judgment  of  the  Oourt  of  Apped  affirmed,  tw  ^ 
move  your  lordships. 

Lord  Watson. — I  am  of  the  aame  opidon.   I^ 
dedre  to  rest  my  judgment  in  this  case  upon  the 
which  were  assigned  for  the  decision  of  the 
Judges  in  the  Oourt  of  Apped.    It  is  not,  to  af 
at  all  dear  that  because  resdasion  has  becoese 
through  the  imposdhiUi^  of  giving  rtdiifiiio  **  *|[J^! 
to  the  seller,  a  daim  under  dther  of  the  two  ■'^^ii 
braced  in  section  165  of  the  Oompanici  Aetof  \^    \ 
thereby  excluded.    I  think  it  is  very  matsiisl,  » JT  1 
sidering  this  case,  to  attend  to  the  spedfle  ndvs  oi  •-' 
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olftima  which  are  Mnotiooed  by  that  aeotioa.  They  are 
of  a  twofold  ebaraoter ;  the/  eanotion  the  reooTerj,  at 
the  ioBtanoe  of  a  liqaldator,  a  creditor,  or  a  con- 
tributory of  the  ooanpany  in  liqaidation,  fir  it,  of  moneya 
for  which  the  defendant  haa  become  accoantAbld  to  the 
oooBpany,  the  oompany*a  moneys ;  and  the  aeoond  head 
of  olalm  ia  for  pecuniary  loaa  auatained  by  the  company 
and  ite  funda  through  the  miBfeaaance  or  breach  of  duty 
of  the  defendant.  It  doea  not  refer  to,  it  doea  not  in- 
clude, any  claim  againat  a  aeller  to  the  company  auoh  aa 
would  be  comprised  In  the  remedy  of  oflariog  back  the 
property  and  seeking  restitution  of  the  price. 

In  the  present  case  I  think  the  appellant,  if  he  had  a 
UUe  under  the  section  (a  matter  to  which  I  shall  shortly 
allade  hereafter),  was  entitled  to  hafe  an  action  agaiait 
the  respondent  Mr.  Fenn  nnder  the  165th  section  np^a 
two  grounds.  In  the  first  place  he  might  show,  as  he 
has  endeafoured  to  show,  that  Hr.  Fenn,  by  the 
tTauaaction  in  question,  and  his  concealment  of  his  true 
position  in  reference  to  it,  h<is  made  a  aecret  profit  when 
acting  aa  agent  for  the  oompaoy.  Tha  aecond  ground 
is  that,  hsfing  originally  concealed  hii  true  potition,  he 
has,  by  deliberate  acts  of  his  own,  prevented  the  know- 
ledge of  that  position  reaching  the  company.  Tbe 
latter,  I  need  hardly  say,  is  a  case  of  deliberate  and  in- 
tentional deceit,  in  other  words  it  is  fraud.  But  the 
very  baala  upon  which  each  of  thesa  claims  resta  ia,  that 
the  company  hare,  through  his  conduct,  whether  in 
making  a  profit  or  In  fraudulently  asting,  auff^red 
pecuniary  loas. 

In  a  case  where  reacission  ia  asked,  and  it  is  not  de- 
nied that  at  the  time  when  the  aale  waa  made  the 
seller  failed,  through  breach  of  duty,  to  disclose  hl«  ia- 
terest,  tbe  onu$  rests  upon  him  to  show,  if  he  deairea  to 
maintain  the  tranaactioo,  that  that  interest  became 
known  to  the  purchaser,  the  person  with  whom  he 
dealt  at  a  subsequent  period,  and  that  the  purchaser  by 
bis  acts,  either  expressly  or  by  plain  implication,  elected 
to  uphold  the  transaction.  But  the  case  is  very 
different  when  you  come  to  charge  a  defendant  with 
making  undue  profits  In  the  dark  at  the  expense  of  the 
purehMer,  or  to  charge  him  with  fraudulent  concealment 
of  facts  which  has  led  to  loss  on  the  part  of  the  pur- 
ebaser. 

The  onvi  probandi  there  is  upon  the  plaintiff — the 
usual  rule  of  law  must  apply.  I  know  of  no  case  where, 
hy  implication  of  law,  the  duty  of  clearing  himself  from 
a  fraud  imputed  rests  wholly  on  the  defendant  without 
any  obligation  on  the  plaintiff  to  instruct  fraud. 

I  do  not  intend  to  enter  into  the  facts  of  this  case, 
which  hafe  been  fully  and,  to  my  mind,  satisfactorily 
cffiticised  by  Lord  Herschell.  I  can  only  say  that  the 
proof  in  this  case  seems  to  me  to  fail  at  the  ▼ei7  outset 
Thcie  is  really  no  trustworthy  eridence,  upon  which  a 
court  can  act,  of  pecuniary  loss  to  the  company,  what- 
ever may  hare  been  the  conduct  or  the  character  of  the 
acting  of  this  respondent,  Mr.  Fenn.  But  I  am  bound 
to  go  further  and  to  say  this,  that  for  the  imputation  of 
fraud,  which  is  not  necessarily  expressly  made  upon  the 
fLast  of  these  suggested  grounds  of  action,  but  which 
certainly  is  iuToWed  in  the  second,  I  can  see,  iu  these 
proceedings,  no  foundation  whaterer. 

I  hare  only  to  add  that,  whilst  concurring  in  all  that 
Lord  Herschell  has  said,  I  do  rery  strongly  concur  in 
hit  concluding  obserratlons.  It  appears  t3  me  that  it 
wss  not  tha  intention  of  the  Legislature  to  giro  a  right 
of  suit  under  tha  165th  section  of  the  Oompanies  Act  to 
any  person  who  had  not  a  pecuniary  interest  in  the 
rsralt.  I  thUik  tha  inference  of  law  is  that  the  Legisla- 
tore  always  expects  that  there  shall  be  an  interest,  and 
intends  to  con&ia  the  leare  and  licence  which  it  glres  to 
those  who  are  possessed  of  it.  In  this  case,  although  it 
rather  appears  to  be  otherwise  upon  the  face  of  these 
papers,  it  has  been  explained  at  the  bar  that  the  appel- 
lant is  not  a  creditor  of  this  company,  but  a  creditor  of 


another  company,  which  has  a  claim  of  indemnity 
against  the  Oape  Breton  do.  He  is  a  contributory,  not 
in  the  sense  of  being  liable  If  called  upsn  to  pay  money 
into  the  coffers  of  the  oompaoy  at  the  iuatanoe  of  the 
liquidntir,  but  he  aimply  atands  in  the  positim  of  a 
poasible  recipient  of  a  share  In  the  balance  of  the  assets 
after  payment  of  tbe  debts.  There  is  no  saggeation 
that  any  anch  fund  will  orer  eziit  or  that  U  would  be 
called  into  existence  by  bis  aucceaa  lu  that  action. 

It  ia  not  neoesiary  to  reat  the  judgment  upon  that 
ground,  beoauae,  on  the  merita  of  the  case,  I  am  of 
opinion  that  he  haa  entirely  f  dilad.  But  eren  if  he  had 
made  out  a  case  which  would  iiifolve  a  rig-it,  I  should 
hare  thought  it  my  duty,  aa  a  member  of  ttiis  House,  to 
anppofft  a  judgment  ti  the  effect  that  he  could  not 
recover,  not  hafing  an  interest  which  would  entitle  him 
to  sue. 

Lord  FnaoBRALD.— Ooncurriog  as  I  do  in  the  Julg- 
ment  proposed  by  Lord  Herschell,  and  in  the  reasons  of 
Iiord  Watson,  it  will  be  sufficient  for  me  to  aay  that  it 
appeara  clearly  to  me  that  the  appall  int  here  has  not  a 
pirtlole  of  intereat  in  the  litigation  which  he  has  in- 
ttiiuted,  and  could  nef er  possibly  derire  any  benefit  from 
it.  That  being  bis  position  in  th^t  respect,  I  entirely 
concur  with  Lnd  Wateon.  The  0  mrt  of  Appeal,  as 
well  as  Pearson,  J.,  in  the  court  below,  dismiaaed  the 
claim  of  the  appellant  upon  the  ground  that  the  company 
bad  put  Itaelf  in  a  position  In  which  this  contract  could 
not  be  rescinded.  There  is  no  doabt  that  Mr.  Faun,  who 
had  become  a  director  of  the  Gap  i  Breton  Oo.,  was 
guilty  of  a  breach  of  duty  if  he  did  not  disoloAc  the  fact 
that  he  himself  had  a  1  trge  pecuniary  interest  ia  the  pur- 
chase by  the  Oape  Breton  Co.,  at  the  stipulated  price,  of 
these  three  coal  areas  to  those  with  whom  he  was  deal* 
lug.  Bnt  I  am  not  by  any  means  satisfied  that 
that  serious  proposition  has  been  made  out.  More- 
over, there  is  not  to  my  mind  a  shred  of  proof  as  to 
what,  at  the  time  when  the  purchase  was  made,  was  the 
real  ralne  of  these  three  coal  areas.  It  Is  true  that  they 
had  been  purchased  some  years  before  at  a  much  lass 
sum ;  but  hare  we  any  element  of  proof  before  us  upon 
which  we  can  come  to  the  conclusion  at  the  preeent 
moment  that  the  true  ralue,  if  means  had  been  taken  to 
ascertain  the  true  ralue,  of  the  coal  areas  was  not  equal 
to  the  price  that  was  then  put  upon  themP  There  is  no 
such  cTldence,  and  the  inference  Is  the  other  way,  for 
you  hare  three  independent  companies  coufcrted  into  one 
by  the  amalgamation,  and  agreeing  by  the  amalgamation 
agreement  to  purchase  these  three  coal  areas  at  a  aum 
not  exceeding  £1S,000  in  eaab,  and  £30,000  in  ahares ; 
and  you  bare  that  aame  company  afterwards,  when 
formed  into  a  new  company,  ratifying  and  adopting  that 
agreement.  The  inference  to  my  mind  would  be  that 
the  price  was  not  an  unreasonabla  one ;  bnt  without 
drawing  such  an  inference  it  is  only  neceeeary  to  say 
that  we  hare  no  proof  that  the  sum  stipulated  tor  ex- 
ceeded a  f sir  and  reasonable  price  for  tbe  coal  areas  at 
that  time. 

For  these  reasons  I  concur  in  the  Judgment  which  has 
been  announced. 

Lord  MAoiTAOHTam— I  agree.  When  the  case  was 
first  opened  I  was  under  the  impression  that  the  appel- 
lant had  an  interest  in  the  result  of  the  applioation 
apart  from  any  question  of  costs,  and  I  wss  also  inclined 
to  think  that,  although  the  eridence  was  meagre  in  the 
extreme  and  the  case  was  presented  ia  a  Tcry  frag- 
mentary and  unsatisfactory  manner,  yet  there  wss 
something  which  the  respondent  ought  to  be  dialled 
upon  to  answer.  But  I  am  bound  to  say  that  after  tha 
discussion  which  the  case  has  reoeired,  and  after  tha 
^rnf  able  argument  of  Sbr  florsce  Darey,  I  am  oon- 
rinced  that  there  is  no  ground  for  disturbing  the  order 
of  the  court  below. 

Tbe  applioation  which  has  giren  riie  to  this  appeal  is 
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made  nnderthe  165th  eeotion  of  the  Act  of  1862.  Mr. 
GaTeDdish-Bentinck,  desoribing  himself  as  a  credi- 
tor and  coDtribatorj  of  the  company,  charges  Mr.  Fenn 
with  a  mlafeasance  or  breach  of  trust.  The  act  com- 
plained of  is  the  affixing  the  seal  of  the  company,  or 
causing  the  seal  of  the  company  to  be  affixed,  to  two 
agreements,  by  which  certain  coal  areas  in  which  Mr. 
Fenn  was  interested  were  conveyed  to  the  company, 
they  paying  a  stipulated  price  for  those  coal  areas. 
The  remedy  which  was  asked  for  by  the  summons  was 
payment  to  the  official  liquidator  of  the  whole  of  the 
purchase-money,  or  at  any  rate  of  that  portfon  of  the 
purchase- money  which  went  into  Mr.  Fenn's  pocket. 
At  yuur  lordship's  bar  and,  as  I  understand  it,  in  the 
couit  below  the  remedy  was  put  on  somewhat 
different  grounds,  and  it  was  suggested  that  at  any  rate 
Mr.  Fenn  was  liable  for  the  difference,  whatever  it 
might  be,  between  the  sum  of  money  which  was  given 
for  the  property  and  that  which  the  appellant  called  the 
real  value  of  the  property. 

The  166th  section  of  the  Companies  Act  of  1862  has 
often  come  under  discussion,  and  it  has  been  settled,  and 
I  think  rightly  settled,  that  that  section  creates  no  new 
offence,  that  it  gives  no  new  rights,  that  it  only  provides 
a  summary  and  efficient  remedy  for  rights  which, 
apart  from  that  section,  might  have  been  vindicated 
either  at  law  or  in  equity. 

It  has  also  been  settled  that  the  misfeasance  spoken  of 
in  that  section  is  not  a  misf  eaaance  in  the  abstract,  but 
a  misfeasance  in  the  nature  of  a  breach  of  trust  result- 
ing in  a  loss  to  the  company.  Apparently  it  has  not 
been  hitherto  Judicially  determined  that  the  applicant 
is  bound  to  show  that  he  is  interested  in  the  result  of 
the  application,  but  I  certainly  think  that  it  must  be  so.  I 
cannot  think  that  Parliament  Intended  that  a  person 
coming  under  the  description  of  a  creditor  or  a  contribu- 
tory should  take  upon  himself  the  novel  position  and 
the  important  functions  of  a  public  prosecutor  in  a 
matter  in  which  he  had  really  no  concern.  It  was, 
therefore,  in  my  opinion,  necessary  for  the  appellant  to 
show  first  that  Mr.  Fenn  had  committed  a  breach  of 
trust,  or  a  misfeasance  in  the  nature  of  a  breach  of 
trust,  as  a  director  of  the  Oape  Breton  Go. ;  secondly,  it 
was  necessary  for  him  to  show  that  by  reason  of  that 
misfeasance  the  company  had  sustained  loss ;  and  it  was 
also  necessary  for  him  to  show  that  he  had  an  interest 
in  the  result  of  the  application. 

I  -am  of  opinion  that  the  appellant  has  failed  to  estab- 
lish any  one  of  these  propositions.  The  facts  of  the  case 
lie  in  the  narrowest  possible  compass.  It  appears  that 
there  were  three  English  companies  established  for  the 
purpose  of  carrying  on  business  in  Kova  Scotia.  Each 
of  these  companies  was  formed  for  the  purpose  of 
acquiring  and  working  coal  property  In  Nova  Scotia. 
One  of  those  companies  added  to  that  business  the 
business  cf  making  and  working  a  railway. 

Sd  far  as  appears  these  three  oompaniet  were  inde- 
pendent bodies,  and  they  had  a  position  of  respecta- 
bility/ which  may  be  inferred  ftom  the  possession  of  a 
large  paid-up  capital,  or  a  capital  assumed  to  be  paid 
np,  and  the  existence  of  a  large  debenture  debt.  It 
appears  that  in  the  year  1873  these  companies  deter- 
mined to  amalgamate,  and  they  considered  that  it  was 
fbr  thdr  mutual  benefit  that  the  three  coal  areas  men- 
tioned in  the  summons,  which  belonged  to  a  syndicate 
or  association  in  which  Mr.  Fenn  was  the  managing 
dhrebtor,  should  bo  purchased,  provided  they  could  be 
aoqulred  at  a  price  not  exceeding  £42,000,  of  which 
one-third  might  be  paid  In  cash — that  would  leave  the 
cash  payment  at  £14,000. 

It  seetns  to  me  that  there  is  nothing  inconsistent  With 
wliat  appears  upon  th6  face  of  this  amalgamation  agree- 
ment In  assuming  that  the  managers  of  these  three  com- 
panies knew  perfectly  what  interest  Mr.  Fenn  had  in  the 
pio|Mtffy  imH  that  the  subject  of  price  had  been  negotia- 


ted. Shortly  afterwards  the  Ospe  Breton  Go,  vis 
formed  to  carry  out  this  amalgamation  scheme.  Then 
were  to  be  five  directors,  of  whom  Mr.  Fenn  sad  Mr. 
Baker,  who  were  interested  In  the  three  oosl  areii, 
were  to  be  two.  There  were  to  be  three  other  directon, 
who  apparently  had  no  interest  in  these  three  coal  areu. 
It  would  appear  that  the  price  had  been  the  subject  of 
some  negotiation  in  the  interval  between  the  date  of  the 
amalgamation  agreement  and  the  formation  of  the  ooa- 
pany,  because  the  price,  or  rather  the  mode  of  payoeot 
of  the  price,  was  somewhat  altered ;  instead  of  £14,000 
being  paid  in  cash  £12.000  was  to  be  paid  in.  cash,  ud 
the  articles  provide  that  the  directors  shall  isiae  £30.000 
in  shares. 

On  the  5th  of  December  an  agreement  vras  made  to 
purchase  these  three  coal  areas  at  what  #Ssthemaz!ffliutt 
price  in  the  articles  of  amalgamation,  and  on  the  17th  of 
December  the  seal  of  the  company  was  afllzed  to  that 
agreement.  Mr.  Fenn  and  Mr.  Baker  were  both  pre- 
sent on  the  latter  occasion,  but  we  are  not  told  whether 
they  took  any  part  in  making  this  agreement,  nor  m 
we  told  whether  there  was  any  negotiation  whatever 
with  regard  to  the  price.  For  all  that  appean  Mr. 
Fenn  may  have  disclosed  his  interest  to  his  oo-dinetoi^ 
he  may  have  stood  aside  and  allowed  them  to  oosqdcte 
the  agreement. 

I  think  it  was  the  duty  of  the  appellant  to  sibbliih 
his  case,  and  I  point  out  to  your  lordships  that  caMj 
there  was  sufftclent  time  spent  before  this  eaie  vu 
brought  into  court.  Apparently  all  the  doaaaxaiiii 
the  poesession  of  the  company  were  produced  and  our* 
fully  criticized  and  examined,  and  the  appHossthidtte 
opportunity  at  any  rate  of  examining  both  Mr.  Feiifl' 
the  other  three  directors,  who,  it  is  suggeetedi  m 
kept  in  ignorance  of  the  real  truth  of  the  twusete 

If  I  were  asked  to  speculate  or  to  guess  wbeAff  A 
Fenn  disclosed  his  interest  or  not,  I  should  eeitiNr^ 
inclined  to  say  that  he  did  so  disclose  it ;  I^*"*^ 
what  was  to  be  gained  at  that  date  by  ^i"'''^. 
We  start  with  the   amalgamation  agreemo&i  <»  *^ 
the  date  when  the  purchase  agreement  betwea^** 
company   and  Mr.  Gisbome  was  made  tikeofiBi<|^ 
the  property  were  the  masters  of  the  sltaattoo*  Tw 
Oape  Breton  Go.  had  declared  the  price  which  theyvHi 
prepared  to  accept,  and  if  the  owners  of  the  ooal  H» 
did  not  sell  the  property  to  them,  the  whole  saalpg^ 
tlon  scheme  would  have  fallen  through  and  erwytUJ 
that  had  been  done  up  to  that  time  would  haveooas** 
the  ground.    It  appears  to  me,  therefore,  thai  W» 
was  no  reason  whatever  for  concealing  from  ^^^^ 
three  directors  the  fact  that  Mr.  Fenn  was  InfeniWi^ 
the  property.    Nor  was  the  j^rioe,  in  my  0P^"*"»? 
very  excessive.    I  think  it  must  be .  taken  that  £5,5W 
was  paid  foe  the  property.    The  price  which  m^ 
eompany  gave  for  it  was  £18,000  in  cash.    Ithiaks« 
may  leave  out  of  consideration  the  portion  of  thejwi^  , 
ehase-money  which  was  to  be  J^d  in  shaiet)  «v* 
fepresented  the  profit  that  was  to  be  gained,  ^^^J^ 
working  the  coal  field  or  from  the    ctedull^  «  ^  ! 
public.    However  that  may  be,  it  dearly  appesiit»«J 
that  the  appellant  has  not  proved  that  there  «m  i^  | 
misfeasance,  nor  has  he  proved  that  there  !«  "v 

loss.  -_t^to 

'Wth  regard  to  this  part  of  the  case  I  merely  «*•■  . 
make  one  observation.  I  think  it  was  the  Mf  otv  * 
Fenn  to  disclose  his  interest  to  his  oo-dlreehm,  •Mj 
think  that  if  he  omitted  that  duty  the  omission  ««* 
light  matter.  I  think  that  if  a  person  in  ^^^^jf^ 
of  Mr.  Fenn  abstained  from  disclosing  his  intem^^ 
if  it  could  be  proved  that  the  other  dlrectofs  P«^ 
the  property  without  knowing  what  interest  he  hsdtt* 
and  gave  a  larger  sum  than  the  proper^  ^"JaS 
worth,  it  would  be  very  dlfficutt  for  a  V^^^ 
position  to  escape  from  the  charge  of  fnnl.  I  ™j*. 
w^uld  have  been  a  fhtud  to  have  tenoealetf  w*  n"*^ 
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nd  to  have  repreaented  in  fact  that  he  was  not  intar- 
arted  io  the  property  and  that  it  belonged  to  other 
penona  Who  w^re  not  connected  with  the  aoheme. 

I  think  I  have  now  gone  through  the  case,  and  I  will 
odIj  add  that  it  appeari  to  me  that  the  applicant  has 
leaUj  no  interaat  in  the  sabject-oiatter  of  the  applioa- 
tioo.  I  do  not  think  that  he  is  a  oreditor,  and  as  a 
eoBtribatorj  it  appears  to  me  that  it  is  ntterlj  impos- 
sible, npon  the  facts  as  stated  by  himself,  that  he  ooald 
em  derive  aaj  benefit  from  this  litigation.  I  therefore 
entirely  oonenr  in  the  motion  which  h%9  been  proposed. 

Order  t^pedkd/rom  a  firmed;  ntnd  appeal  dUmi$$id, 
wiihctmis, 

Solicitora  for  the  appellant,  B>irptr  A  Baikock. 

Bolidton  for  the  respondent,  Dollman  A  Priichard. 


^nbfi  Council. 


June  23,  24,  28,  80;  Jaly  21,  1887. 
SoKEs-Wwr    Tbastspobtation  Go.    (Liicitbi>)  and 
J.  IL  Bbatit  v.  H.  Beattt  {far  Himself  and 
Othert.)  {a.) 

CmpoMf    Direelor^Sale  (y  dirteior   io   company^ 
Bi§M  of  diredar  io  note  a$  iharehMer. 

Where  a  dxrtdor^  holding  a  majority  of  iharea  in  a 
company,  enter*  into  a  voidable  eontrad  tolth  the  com- 
pany, hima^  heing  vendor^ 

Hdd,  thai  ihe  fact  of  hie  heing  a  director  does  not 
ineapaeitate  him  from  voting  a$  a  ehareholder  in  a 
ffenmd  meating  to  ratify  tJie  eontraeL 

This  waa  an  appeal  from  a  decree  of  the  Supreme  Court 
eff  OsDada,  datad  the  9th  of  April,  1886,  re?ersing  a  decree 
of  the  Ootario  Court  of  Appeal  (17th  of  April,  1885),  and 
afflmiing  a  decree  of  the  Chancery  Diri^iou  of  that  pro- 
iiB0s(6th  of  May,  1884),  reported  in  6  Oat.  B.  300, 
which  aet  aride  a  aale  by  the  appellant  James  R\igh 
Beattj  to  the  company. 

The  appellant  Beatty  held  a  preponderance  of  shares 
fai  the  ooBBpany  and  waa  a  director,  and  voted  as  a  share* 
hoUsr  for  the  latito^tion  of  a  contract  in  which  he  was 
the  vemdor.  The  qaeation  waa  whether,  being  thus  per- 
eoaaUy  intcraeted«  he  waa  eatitled  ao  to  rote.  The  facta  of 
the  cave  appear  in  detail  in  their  lordehips'  judgment. 

The  effect  of  the  judgment  of  the  Chancery  Division 
«M  aa  foUowa : — "  All  snspioiona  of  unfair  dealings  may 
be  disoiurded,  and  the  qneation  resol? ea  itself  into  one  of 
pRaely  equitable  law,  that  la  whether,  the  purchase  from 
Iha  iltirtmt^  having  been  submitted  to  the  body  of  the 
aharel^ildeai  and  adopted  by  a  majority  of  votee^itia 
epea  for  the  dieseotient  plaintifl  to  undo  the  aale  by  the 
tatanrcmtiep  of  the  conrt.  One  important  element  to  be 
Mlfldwred  is  thai  the  majority  was  secured  by  reason  of 
t^  vofaa  held  by  the  Tender,  wUhont  which  the  zssult 
waeld  baie  been  adverse  to  the  purchase.  •  •  .  My 
judgoaeDt  proeeeda  on  the  ground  that  the  vendors 
Mneimgj  poaitfw  fakaapfcitiites  h\m  from  ooeroing  the 
minority  by  naiwyH  of  a  majority  secured  by  his  own  vote 
In  his  ow|i  favonr,  1fitho!^t  togit^  to  the  f aimees  or  on- 
frimeas  of  the  trai^saotiqn.  There  l^ts  been  no  valid 
ntiileation  by  the  company." 

The  Court  pt  Appeal  (Hagarty,  C.  J.,  and  Barton  and 
Oder,  JJ.)  mumimonsly  veversed  this  decree,  holding 
fkt^  thase  wns  no  prinoiple  of  equity  to  prevent  the 
Mndaat  f.  H.  Be^itty  mceccisii^E  his  tights  aa  a  ahare- 

K)  Bfp9rM  kj  J..^  (Mi*YBfti  ^qt9  Barrister-at-I^ir* 


bolder,  and  voting  as  a  shareholder  in  favour  of  the  par- 
ohase,  although  he  had  a  personal  interest  therein. 

The  Supreme  Court  of  Canada  (Rftohi^,  C.J.,  and 
Foumier,  Henry,  Tascherean,  and  Gttynne,  J  J.)  unani- 
mously reversed  the  decree  of  the  Court  of  A.ppeal.  The 
present  appeal  was  then  brought. 

Sir  It.  E,  Weheler,  ^.(7.,  and  Jeune,  for  the  appel- 
lants argning  for  the  reversal  of  the  Judgment  of  the 
Court  of  Appeal,  contended  that  the  fiduciAry  position 
of  J.  H.  Beatty,  as  direotor,  was  not  the  question.— His 
rights  aa  a  shareholder,  in  the  absence  of  fraud,  eatitled 
him  to  vote  in  general  meeting  for  the  ratifioation  of  a 
oontraet  which  at  the  most  was  voidahle.  It  was  no 
question  of  ageuoy,  for  shareholders  are  priucipals. 

They  cited  Pender  v.  Lmhington,  6  Ch.  D.  73.  ?5  W.  R. 
Cb.  Dig.  64;  McUougall  v.  Gardiner,  24  W.  B.  118, 
1  Ob.  D.  13 ;  Eaet  Panel  Da  United  Lead  Mining  Co. 
V.  Merryweather,  13  W.  R.  216,  2  H.  &  M.  254;  Maion 
V.  Harri9,  27  W.  B.  699,  11  Ch.  D.  97. 

Sir  H.  Davey,  Q.C,  and  Bremner,  contended  that  the 
Supreme  Court  was  right,  and  that  the  minority  of  share- 
holders had  bo  an  placed  in  an  unfair  position  otringto  a 
technical  breach  of  trust* — Beatty  made  the  side  as 
director  and  ratified  it  as  shareholder,  and  the  trans- 
action could  not  be  upheld  in  equity. 

They  commented  on  the  cases  already  cited,  and  ve« 
f erred  to  Aberdeen  Railatay  Go.  v.  Bldkie,  1  M'icq.  461 ; 
Exparte  Laeey,  6  Yes.  625 ;  Menier  v.  Hooper' i  Tele- 
graph Worki,  22  W.  R.  396,  U.  R.  9  Ch.  350;  Attufool 
V.  Merryweather,  L.  R.  5  Eq.  464n. 

Jeune,  in  reply. 

Our  adv*vulL 

July  21.— The  judgment  of  their  lordships  (Lord 
HoBHovsB,  Sir  Babnbs  Pbaoock,  Sir  Richard  Baooallat, 
and  Sir  Biokabd  Couch)  was  delivered  by 

Sir  RxoHABD  Baooallat.— The  action  in  which  this 
appesl  has  been  brought  was  commenced  on  lAay  31, 
1883.  in  the  Cbanoery  Division  of  the  High  Court  of 
Justice  of  Ontario.  The  plaintiff  Henry  Beatty  is  a 
shareholder  in  the  Korth-West  Transportation  Cow 
(Limited),  and  he  sues  on  behalf  of  himself  and  all 
other  shareholders  in  the  company,  except  these  who  are 
defendants.  The  defendants  are  the  company  and  five 
shareholders,  who,  at  the  commencement  of  the  action, 
were  the  directors  of  the  company.  The  claim  in  the 
action  is  to  set  aside  a  sale  made  to  tlie  company  by 
James  Hughes  Beatty,  one  of  the  directors,  of  a  steamer 
called  The  United  Empire^  of  whioh,  previously  to  saeh 
sale,  he  was  sole  owner. 

The  general  principles  appUoable  to  cases  of  this  hind 
are  well  established.  Unless  some  provision  to  the  con* 
trary  is  to  be  found  in  the  charter  or  other  inatrnment 
by  whioh  the  company  is  inoorponOed,  the  resolution  of 
a  majority  of  the  shareholders,  duly  convened,  npon  any 
question  with  whioh  the  company  is  legally  eodspetsiit 
to  deal,  is  binding  npon  the  minority,  and  eoaseqnently 
npon  the  company,  and  every  shareholder  has  a  perleet 
right  to  vote  npon  any  snofa  question,  although  he  may 
have  a  personal  intereet  in  the  sul^oot-matter  opposed 
to  or  different  from  the  general  or  partieidar  interests  of 
th6  company. 

On  the  other  heftSif  a  direetor  of  a  oompany  is  pieolnded 
from  dealings  on  behMf  of  the  company,  with  himself, 
and  from  entering  into  engagementa  in  which  he  has  a 
personsi  interest  conflicthig,  or  which  possibly  msy  ojn- 
flict,  with  the  interei^s  of  those  whom  he  is 
bound  by  fidadaiy  (piuty  to  proteot;  and  this  mle  is  na 
applicable  to  the  case  c<  one  ef  several  directots  as  te  a 
managing  or  sole  direotor.  Any  such  dealing  et  eaga^i* 
ment  may,  however,  be  affirmed  or  adopted  by  the  com- 
pany, provided  sui^  afflrmanee  or  adoption  ii  not 
bro^t  about  ^  u^itair  or  hnpsoper  meana,.and  iaiMi 
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illegal  or  fraudulent  or  oppreuifc  towards  those  ahare- 
noldera  who  oppose  it. 

The  material  f  dcts  of  the  ease  are  not  now  in  dispute. 

The  oompanj  was  incorporated  under  the  pro?i«ions 
of  the  Canada  Joint  Stock  Companies  Letters  Patent 
Aot  of  1869.  B7  its  oharter,  datel  the  5tb  of  Blarch, 
1877y  it  was  antborizsd  to  carry  on  basinese  in  the  pro- 
vince of  Ontaiio,  and  to  construct,  aoqaire,  and  main- 
tain steam,  sailiog,  and  otber  Teasels  for  the  oouTejanoe 
of  passengers  and  goods  over  the  navigable  waters 
within  or  bordering  npoo  the  Dominion  of  Canada,  to 
and  from  any  foreign  ports,  with  power,  amongst  other 
things,  to  sell,  charter,  or  dispose  of  any  such  vessels, 
and  to  make  contracts  with  any  person  or  corporation 
whatever. 

By  sections  16, 18,  and  2S  of  the  Act  of  1S69  it  was 
provided  that  the  affairs  of  every  company  incorporated 
under  its  provisions  should  be  maoaged  by  a  board  of 
directors,  the  major  part  of  whom  should  at  all  times  be 
resident  in  Osnada,  and  subjects  of  her  Hajesty.  and 
that  the  directors  should  have  power  to  make  for  the 
company  any  description  of  contract  into  which  the 
company  might  by  law  enter,  and  from  time  to  time  to 
make  byelaws  sot  contrary  to  law,  but  every  byelaw  so 
made,  unless  in  the  meantime  oonflrmed  at  a  general 
meeting  duly  caUed  for  that  purpose,  should  only  have 
force  nntil  the  next  annual  meeting  of  the  company, 
and,  in  default  of  confirmation  thereat,  should,  at  and 
from  that  time  only,  cease  to  have  force ;  and  the 
powers  conferred  upon  the  directors  by  section  S2  were 
made  subject  to  a  proviso  that  one-fourth  part  ia  vahla 
of  the  shareholders  of  the  company  should  at  all  times 
have  the  right  to  call  a  special  meeting  for  the  trans- 
action of  any  business  specified  in  such  writtev 
requisition  and  notice  as  they  might  issue  t»  that 
effect. 

By  byelaws  made  in  March,  1877,  aad  duly  con- 
firmed, it  was  provided  that  the  afiaiie  of  the  company 
should  be  managed  by  a  board  of  five  directors ;  that 
the  qualification  for  a  director  should  be  the  holding  of 
five  shares  in  the  company;  that  every  shareholder 
should  have  as  many  votes  as  he  had  shares  in  the  com- 
pany ;  that  the  annual  meetings  should  be  held  on  the 
first  Wedneaday  in  February  in  each  year ;  and  that  at 
such  meetings  the  direetors  should  be  annually  elected^ 
retiring  directors  being  eligible  for  re-election. 

The  company  oommeaeed  baslaase  shortly  after  its 
incorporation,  and  acquired  for  its  purposes  a  fleet  of 
seversl  steamers.  In  the  autnmn  of  188S  one  of  its 
steamers.  The  AeiOf  was  lost,  and  another.  The 
Sovereign  t  was  deemed  unsuitable  for  the  company's 
business.  At  this  time  the  fttesnier  United  Empire  wee 
in  proceas  of  building  for  the  defendant  James  Hughes 
Bealty,  and  was  approaching  completion ;  the  contract 
for  her  oonstruction  had  been  entered  into  in  December, 
1880,  and  she  was  in  fact  completed  on  the  20th  of 
Hay,  1888,  a  few  days  before  the  commencement  of  the 
notion.  l%e  acquisition  of  The  United  Empire  by  the 
company  had  been  suggested  to  the  directors,  and 
had  been  the  subject  of  consideration  by  them  and 
others  interested  in  the  company  as  early  as  the  doee  of 
the  year  1881 ;  the  loes  of  The  Aeia  led  to  the  matter 
being  further  considered,  and  the  sale  to  the  company 
was  brought  about  in  the  following  manner. 

The  annual  meeting  for  the  year  1883  was  held  on 
the  7th  of  February,  and  at  such  meeting  the  def end- 
anta  were  elected  direetors  for  the  ensuing  year ;  at  the 
same  meeting  a  discussion  took  place  as  to  the  sug- 
geeted  puro^we  of  The  United  Empire^  and  it  was 
resolved  that  a  special  meeting  of  the  shareholders 
should  be  held  on  the  16th  for  the  purpose  of 
having  submitted  to  them  a  bye-law  for  the  purehsse  of 
the  steamer  United  Empif%  and  also  to  consider  the 
■dfliablUty  of  selling  the  iteamer  Sovereign. 
At  a  meeting  of  the  directors  held  on  the  10th  of 


February,  188S,  a«id  at  which  all  the  dlreotori  exoopt 
the  defendant  William  Beatty  were  present,  it  wm 
resolved  that  a  bye-law,  which  wai  rsad  to  tbemeetiB^ 
for  the  purchase  of  The  United  Empin  ahoold  pwi. 
It  is  unnecessary  to  refer  in  detail  to  the  terou  it 
which  this  bye-law  was  expressed ;  It  Ib  asfflciAnt  to 
state  that,  after  reciting  an  agraemsnt  betweea  th«  con- 
pany  and  the  defendant  Jamea  Hughei  Beattf,  thtt  thi 
company  should  buy  and  the  defendant  ihoald  mQ  tbe 
ateamer  United  Empire  for  the  sum  of  125,000  doh|  to 
be  in  part  pe^d  in  oash  and  in  part  ssonred,  m  tbmli 
mentioned^  it  was  enacted  that  the  eompaay  sboold  pu- 
chase  the  steamer  from  the  defendant  upon  thoie  tersii 
with  various  directions  for  giving  efleot  to  the  teraiol 
the  contract. 

The  agreement,  redted  in  the  bye-liw,  vat  tntM 
at  the  same  meeting. 


At  a  meeting  of  shareholders,  held,  si  smiiged,(ii 
the  16th  of  February,  188S,  the  bye-Uw,  which  M 
been  enacted  by  the  directors,  was  rsad  by  the  seonti^i 
and,  after  being  modified  in  its  terms  with  mpeot  to 
the  price,  was  adopted  by  a  majority  of  votet . 

The  United  Empire^  on  her  oom^etioo,  waa  d«liref4 
to  the  oompa::y,  and  hss  ever  sfaicebeeaeBploycdii 
the  ordinary  business  of  the  oompany. 

It  is  proved  by  uncontradietel  evideDoe,  sDdi»,iB- 
deed,  now  substantiaUy  admitted,  that  st  the  diU « 
the  purchase  the  acquisition  of  snofhitf*  itnm^r  to 
supply  the  place  of  The  Ada  was  saiential  to  Oe 
efficient  conduct  ot  tkveompaay's  bosinssi;  tint  fw 
£MW  JRiipdis' was  welt  adapted  for  tSit  y^jw*»y 
it  was  not  within  the  power  of  the  eompttyto  m^ 
aay  other  iteamer  equally  well  adapted  for  ito  baiMs; 
and  that  the  price  agreed  to  be  paid  for  \h»fkmm 
not  ezoe»8ive  or  unreasonable. 

Had  there  been  no  material  facts  In  fi^x*^ 
than  thoee  above  stated,  there  would  hsfe  laB|i>^ 
opinion  ot  their  lordsbipsy  no  reason  for  iM  ^ 
the  sale  of  the  steadier ;  it  would  have  been  isB*^ 
to  consider  whether  the  oontnot  for  the  pp^f  j; 
The  United  Empire  should  be  regarded  si  em  w^ 
Into  by  the  directors  and  confirmed  by  the  ifainboM«» 
or  as  one  entirely  emanating  from  the  shaieholden  rf 
either  view  of  the  case,  the  transaction  wai  om  m 
if  carried  out  in  a  regidar  way»  was  within  the  pofl«" 
the  company.    In  the  former  view,  any  dsfeet  iM 
from  the  fiduciary  relationship  of  the  defsndaot  Jtf>| 
Hughes  Beatty  to  the  company  would  be  n"^'^ 
the  resolution  of  the  shareholdem  on  the  16tfa  of  ^ 
ruary,  and,  in  the  latter,  the  fMst  of  the  defendast  beif 
a  director  would  not  deprive  him  of  his  right  to^" 
a  shsreholder,  in  support  of  any  resolntloB  whiea  h 
might  deem  favourable  to  his  own  inteiesti. 

There  is,  however,  a  further  element  for  ooBnM|^ 
tlon,  arising  out  of  the  following  fbets,  whidi  ^Jj^ 
relied  upon,  in  the  arguments  on  behalf  of  the  ^ 
as  evidencing  that  the  resolution  of  the  I6U1  ot  Fi 
was  brought  about  by  unfair  and  improper  mesa 

It  appears  that,  at  the  oomuMnoement  of  the 
1883,   595  of  the  600  abates  into  which  the 
of  the  company  was  divided  ware  held  by  seicii 
shareholders,  and  five  belonged  to  the  eststs  of  * 
ceased  shareholder;  that  of  the  aeten  livhig 
holders— 

The  defendant  J.  H.  Beatty  lield  100  shaio. 

Theplalntlfl    •        •        .        •    120     •• 

&  Keelon  (then  a  dizeotor)      •    101     i» 

F.  S.  Hankey  •        .        •        •      71     t» 

The  defendant  J.  D.  Beatty    •      59     »• 

J.  C.  Graham .  •        •      89     »• 

The  defendant  W.  Beatty        .        6     »» 

It  further  appears  that  the  d«isiidant  J.  H.  BW 

purchased  the  101  shares  of  &  Nedon,  and  ^^^ 

were  transferred  to  him  on  the  laat  day  o<  ^*^ 

l«88;the  number  of  shares  held  bj  the  dstadsnt  Ml 
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tbw  taiwd  to  301,  an  actual  majoritj  off  all  the  Bharea 
k  the  eoBpaaj ;  that  on  tbo  morning  of  the  7tb  of 
Pihniary,  before  tba  annnal  meeting  of  that  daj,  the 
defeodant  J.  H.  Bcatty  tranaferred  fife  of  bie  abaree  to 
tbe  defendant  Boea  and  the  like  number  to  the  defend- 
aat  liaiid»  wharelqr  tbaj  reepeotively  beoame  qualified 
la  be  t  looted  direotors;  and  that  on  the  aama  day  they 
vtre  elected  diieotorf . 

The  defendanta    Boee  and    Laird   deny,  and    their 

denial  la  nnimpeaehed,  that  there  wat  any  agreement  or 

aadfffelandlng  between  them  or  either  of  tbem  and  tbe 

defendant  J.  H.  Beatty  that  they  would   eupport  his 

fiewB  in  rcapeot  of  the  tale  of  hie  eteamer  to  the  oom- 

paoy ;  tb^y  both,  however,  adoiit  tbat,  previoudy  to  tbe 

tfaneUrt  of  the  ebaree  to  them,  they  oonsidered  that  the 

pnroliare  of  the  eteamer  would  be  benefloial  to  tbe  com- 

nany,  that  they  aooepted  the  tranefere  with  the  view  of 

becoming  direetori,  and  that  tbe  defendant  waa  well 

awar«  of  the  opinione  and  tIcwb  entertained  by  them. 

ladeed,  the  defendant  Roee  etatee  that  he  would  not 

kete  joined  the  oompany  but  for  the  intention  U  pur- 

IbMo  U>e  eteamer. 

Bj  the  tnmafere  to  the  defendants  Roee  and  Laird  tbe 
lombiT  of  ebaree  held  by  tbe  defendant  J.  H.  Beatty 
!»■  r«!daeed  to  S91,  but  tbe  nnited  voting  power  of  tbe 
tliree  ls»t-iiamed  defendants  was  sneh  that  they  opuld 
ttmmAnd  a  majority  at  any  meeting  of  tbe  shareholders. 
Thctigh  there  waa  a  disonssion,  at  tbe  annnal  meeting 
Qtt  the  7  th  olTebrnary,  ss  to  tbe  expediency  of  purchas- 
ing tbe  steasur,  the  resolution,  directing  a  bye-law  to  be 
^epercd,  appears  to  have  been  passed  without  any 


At  tbe  meeting  of  directors  of  the  10th  the  same  three 
dslbadants  were  in  a  poeition  to  carry  any  resolution  or 
to  peaa  mnj  bye-law  upon  which  they  were  sgreed. 
At  the  shareholders'  meeting  of  the  16th  the  voting 
ne  ae  follows : — 
For  tbe  confirmation  of  tbe  bye-law— 

Yotea. 
Tbe  defendant  J.  H.  Beatty     •        .     291 
Tbe  defendant  J.  £.  Bote  .        6 

Tbe  defendant  B.  Laird  ...        6 
The  defendant  William  Beatty         .        5 


ToUl    . 
Against  tbe  oonflrmation— - 


John  O.  Orabam      • 
V.  L.  Hankey  . 
ThepUintiff    . 
The  defendant  John  1). 


Beatty 
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Totes. 

99 

71 

180 

69 


Total S89 

It  follows  that  the  majority  of  votee  in  favour  of  the 
•ibHrmati  m  of  tbe  bye-law  was  due  to  the  votes  of  the 
lU^ndant  J.  H.  Beatty. 

These  last-mentioned  facts  were  stated  by  tbe  plaintiff 
in  bis  claim  in  tbe  action,  and  he  not  only  iosisted  that 
Ihe  defendant  J.  H.  Beatty  was  in  such  a  fiduciary  rela- 
Hob  to  tbe  company  that  it  was  not  competent  for  him, 
imdcr  aoy  cfrenmstancee,  to  enter  into  the  contract  for 
Ihe  sale  of  bis  tteamer  to  the  oompany,  but  he  made 
nnrlons  chargee  of  fraud  and  eoUnsion  against  tbe  de- 
Isndant  directors,  other  than  the  defendant  J.  D.  Beatty, 
»bo  was  also  the  secretary  of  tbe  company. 

Tbeae  cbaiges  of  fraud  and  coUuiion  were  abandoned 
i*  tbe  trial  of  the  action,  but  the  faeU  before  referred  to 
were  preeeed  upon  the  Judgee^  before  whom,  in  sneoes- 
tfon,  tbe  action  came,  and  afforded  to  those  judges,  who 
were  of  opinion  that  the  sale  should  be  sat  aside^  the 
aBbetentiel  grounds  for  their  dedsione. 

The  action  first  came  on  to  be  beard  before  the  Oban- 
edlor  of  Ontario,  who,  on  the  6th  of  Hay,  1884,  ordered 
tbe  sale  to  be  set  aside,  with  the  usual  consequential 
dscecttona.     All  charges  of  fraud  and  collodion  being 


discarded,  tbe  Ohancellor  treated  tbe  quest  ion  as  one  of 
**  purely  tquitable  law/'  and  held  that  the  threefold 
character  of  director,  shareholder,  and  tendor,  suitained 
by  tbe  defendant  J.  H.  Beatty,  invoUed  a  coufllct  between 
duty  and  interest,  and  thnt,  beiug  so  circuojatanoed,  he 
could  not  be  permitted,  in  ihe  couduct  cf  the  company's 
aflaiis,  to  ezeroise  the  balancn  of  power  which  he 
posseesed,  to  the  poesible  prejudice  of  tbe  other  share- 
holderr. 

The  defendants  appealed  agiinet  the  order  of  the 
Chauce]l')r,  and  on  tbe  17tb  of  April,  1885,  the  Court  of 
Appeal  of  Outario  allowed  the  appeal,  and  ordered  that 
the  pl^iutliTs  bill  should  be  diamieted  with  costs.  In 
the  opinion  of  the  members  cf  that  court  the  resolution 
to  purchase  the  steamer  was  a  pure  question  of  iatemal 
msnagrment,  and  tbe  shareholders  had  a  perfect  right 
either  to  ratify  tbe  act  of  tbe  directors  or  to  treat  tbe 
matter  as  an  original  offer  to  themselves,  and  to  assent 
to  and  compute  tbe  purobaee. 

From  the  order  of  the  Court  of  Appeal  the  plaintiff 
appealed  U  the  Supreme  Court  of  Canada,  and  on  the 
9th  of  April,  1886,  the  Supreme  Court  reversed  the 
order  of  the  Court  of  Appeal  and  afiirmed  that  of  the 
Chancellor.  It  appears  to  have  been  the  opinion  of  the 
judges  of  tbe  Supreme  Couit  that  the  case  turned  en- 
tirely on  the  fiduciary  character  of  the  defendant 
J.  U.  Beatty  as  a  oirector ;  that  if  the  acti  or  transao- 
tione  of  an  interested  director  were  to  be  confirmed  by 
the  shareholders  it  should  be  by  an  exercise  of  the 
impartisl,  independent,  and  intelligent  judgment  of 
disinterested  shareholders  and  not  by  the  votes  of  the 
interested  director,  who  ought  never  to  have  departed 
from  bis  duty ;  that  the  course  pursued  by  the  defend- 
ant J.  H.  Beatty  waa  an  oppressive  prooeediog  on  his 
part;  and  that,  consequently,  the  vote  of  the  share* 
holdera  at  the  meeting  of  the  16th  of  February,  1883, 
was  ineffectusl  to  confirm  the  bye-law  which  had  been 
enacted  by  the  directors.  The  nature  of  tbe  transac- 
tion itself  does  not  appear  to  have  been  taken  into  con- 
sideration by  the  judges  in  their  decision  of  the  case. 

From  this  decision  of  the  Supreme  Court  of  Canada 
the  appeal  baa  been  brought  with  wbioh  their  lordships 
have  now  to  deal.  The  question  invoUed  is  doubtless 
novel  in  its  drcnmstances,  and  tbe  decision  important  in 
its  consequences ;  it  would  be  very  undesirable  even  to 
appear  to  relax  the  rolea  relating  to  dealings  between 
trustees  and  their  beneficiaries;  on  tie  other  hand, 
great  confusion  would  be  Introduced  into  the  affairs  of 
Joint  stock  companies  if  tbe  circumstances  of  share- 
holders, voting  in  that  character  at  general  meetings, 
were  to  be  exambied,  and  their  votes  practically 
nullified,  if  they  also  stood  in  some  fiduciary  relation  to 
the  company. 

It  is  dear  npon  the  anthorities  that  tbe  contraot 
entered  into  by  the  directors  on  the  10th  of  February 
conld  not  have  been  enforced  against  the  company  at 
the  insUnceof  the  defendant  J.  H.  Beatty,  but  it. is 
equally  clear  that  it  was  within  the  competency  of  the 
shareholders  at  tbe  meeting  of  tbe  16th  to  adopt  of 
reject  it.  In  form  and  in  terms  tbey  adopted  it  by  a 
majority  of  votee,  and  the  vote  of  the  majority  must 
prevail,  unleea  the  adoption  was  brought  about  by  unfair 
or  improper  means. 

The  only  unfairness  or  impropriety,  which,  consist- 
ently with  tbe  admitted  and  eatablisbed  facts,  could  be 
suggested,  arises  out  of  the  fact  that  the  defendant 
J.  H.  Beatty  poesca^ed  a  voting  power  as  a  shareholder, 
which  enabled  him,  and  thoae  who  thought  with  him,  to 
adopt  the  bye-law,  and  thereby  either  to  ratify  and 
adopt  a  voidable  contract,  into  which  he,  as  a  director, 
and  bis  co-directors  had  entered,  or  to  make  a  similar 
contract,  which  latter  seems  to  have  been  what  was  in- 
tended to  be  done  by  the  resoltttion  passed  on  the  7th 
of  February. 

It  may  be  quite  right  that,  in   such  a   case,  the 
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opposing  minority  should  be  able,  in  a  anit  like  thia,  to 
challenge  the  transaction^  and  to  show  that  it  is  an  im- 
proper one,  and  to  be  freed  from  the  objection  that  a 
suit  with  such  an  object  can  onlj  be  maintained  hj  the 
company  itaelf. 

But  the  constitution  of  the  company  enabled  the  de- 
fendant J.  H.  Beatty  to  acquire  this  Toting  power ;  there 
was  no  limit  upon  the  number  of  shares  which  a  share- 
holder might  bold,  and  for  etery  share  so  held  he  was 
entitled  to  a  vote ;  the  charter  itself  recognized  the  de- 
fendant as  a  holder  of  200  shares,  one-thiid  of  the 
aggregate  number;  he  had  a  petfect  light  to  acquire 
further  shares,  and  to  exercise  his  Toting  power  in  such 
a  manner  as  to  secure  the  election  of  directors  whose 
views  upon  policy  agreed  with  his  own,  and  to  support 
those  Tiews  at  any  shareholders'  meeting ;  the  acquisition 
of  The  UniUd  Empire  was  a  pure  question  of  policy, 
as  to  which  it  might  be  expected  that  there  ^would  be 
differences  of  opinion,  and  upon  which  the  voioe  of  the 
majority  ought  to  prevail ;  to  reject  the  votes  of  the  de- 
fendant upon  the  question  of  the  adoption  of  the  bye-law 
would  be  to  give  effect  to  the  Tiews  of  the  minority,  and 
to  disregard  those  of  the  majority. 

The  judges  of  the  Supreme  Oourt  appear  to  have  re- 
garded the  exercise  by  tiie  defendant  J.  H.  Beatty  of  bis 
Toting  power  as  of  so  oppressive  a  character  as  to  invali- 
date the  adoption  of  the  bye-law ;  their  lordships  are 
unable  to  adopt  this  view  ;  in  their  opinion  the  defendant 
was  acting  within  his  rights  in  Noting  as  he  did,  though 
they  agree  with  the  Chief  Justice  in  the  Tiews,  expressed 
by  him  in  the  Court  of  Appeal,  that  the  matter  might 
have  been  conducted  in  a  manner  less  likely  to  give  rise 
to  objection. 

Their  lordships  will  hambly  advise  her  Majesty  to 
allow  the  appeal ;  V>  discharge  the  order  of  the  Supreme 
Court  of  Canada ;  and  to  dismiss  the  appeal  to  that  court, 
with  costs ;  the  respondent  most  bear  the  costs  of  the 
present  appeal. 

Solicitors  for  the  appellante,  BoUnton^  Poole,  <ft 
Bobifuon* 

SoUdtois  for  the  respondent,  A$hmat  MorrU,  Cri&p, 
A  Oo. 
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MiDLAim  EadlWat  Co.  if.  Bobiksoit.  (a.) 

Baihn^  fompany-^**  Minee  or  minerdU  lyin§  under 
railway  "— Abtics  of  iniemiion  to  Uforlc^OJponfuarry^ 
tn^^Bailwayo  Olamei  AU,  1M5  (B  d>  9  VicL  c.  20), 
«f.  77,  78,  79. 

An  owner  of  mints  or  mineraU  lying  ftnder  a  railway 
who  is  desirous  of  working  them,  not  as  his  own  speeu^ 
laHon,  hut  through  the  medium  of  hesees,  is  a  person 
efdiUed,  under  section  78  of  the  BetUways  Clauses  Act, 
1845,  to  give  notice  of  intention  to  work  the  same* 

To  Justify  an  owntr  giving  such  a  ne${ee,  there  must 
he  not  merely  an  expression  of  desire,  hut  an  honest 
adual  existence  of  the  desire  to  work^  ei^er  by  himself  or 
his  lessees,  the  mines  or  minerals^ 

The  words  '*  mints'*  and  ** minef^,**  at  nsed-in 
seeftow  77  and  the  following  sections  of  the  BeUlways 
Clauses  Act,  1845,  fa;<en<2  to  open  parries  and  to 
minerals  got  by  open  quarrying. 

Midland  Rttilway  Co.  v.  Hauncbwood  Brick  and  Tile 
Co.,  30  W.  R.  640, 20  Ch.  D.  558,  dpproved. 
Appeal  from  Chitty,  J. 

(a.)  Reported  by  M.  J.  Biakb,  Esq.,  Banlster-at-I«w. 


The  action  was  for  an  injunetion  toMitniiithedf- 
fendant.  Sir  F.  Robiueon,  from  woridag  mlBSiili  ufo 
or  adjoining  a  line  of  railway  worfcsd  \ff  tlie  pUatiff 
company  so  as  to  injure  the  railway  of  the  pliinttt 
company. 

The  defendant  was  the  owner  of  land  thimgh  vUek 
about  a  mile  and  a  half  of  the  raUvay  pssNd.  Tki 
land,  both  under  and  adjoining  the  railway,  eoataimi 
ironstone,  limestone,  and  brick  dayt 

The  defendant  was  the  owner  in  possesMoii  of  the 
minerals  under  the  railway  and  of  the  mhienliuideri 
portion  of  the  land  adjoining  the  railway.  ThemiiMnli 
under  the  remaining  portion  of  the  lands  sdjohiiag  tl» 
railway  line  had  been  leased  by  the  defe&dant  t»i 
ooUiery  company,  but  with  right  of  aeosas  to  fba^ 
fendant  across  or  through  the  lands  so  demiiad,  to  tti 
minerals  under  the  railway. 

On  January  25,  1886,  the  defendant  lerved  s  writta 
notice  on  the  railway  company  that  he  was  dsuiou  d 
working  the  mines  and  minerals  under  the  lafltajiai 
adjoining  thereto  as  set  ont  in  the  plan  anneied  tbanl^ 
and  that  it  was  his  intention  to  work  thanaftefthi 
expiration  of  thirty  days.  Negotiations  with  the  nft* 
way  company  ensued,  but  fell  through ;  and  thafiflav 
company  then  instituted  this  setion,  and  on  Ootobar  S^ 
1887,  moTed  for  an  injunction  till  the  heuiag.  GUttTt 
J.,  refused  the  application. 

The  plaintiff  company  appealed. 

Righy,  Q.G.,  Sir  A.   WaUon,   Q.O.,  and  FUpm 
Bsale,  for  the  appellant  company.— The  daleaM«t 
the  time  of  giving  the  notice,  was  not  in  a  P<3f^J* 
give  the  notice,  for  at  that  time  there  bad  IM  ^j^ 
Tealigation  as  to  whether  the  minerals  wers  «**"*; 
available;  it  was  not  tUl  tome  time  altv^tfSjkf^ 
January  that  the  defendant  began  to  'i'^^'^~'|!^ 
The  mere  expression  of  a  desire  at  somedi9«*^"r 
work  minerals  somewhere  or  other  is  not  sni^  ^ 
notice  here  given  is  too  general ;  it  ought  to  hy** 
confined  to  certain .  definite  parts  of  the  ^^"^^^ 
to  be  worked,  and  not  to  extend  over  ananawtm 
miles :  Smith  v.  Directors  of  Great  Western  B^m^ 
Co.,  26  W.  R.  130, 3  App.  Caa.  165.   The  woid"Btaei 
in  section  78  does  not  include  "quarries":  l/**** 
Caledonian  Railway  Co.^  29  W.  R.  249,  5  Ap^  » 
820.    The  decision  of  Kay,  J.,  in  Midland  Bsibstr^ 
T.  Haunehwcod  Brick  and  Tile  Co.,  30  W.B.m» 
Ob.  D.  558,  has  not  been,  sanctioned  in  aay  oiM^"" 
Court  of  Appeal,  and  the  point  ia  now  before  the  B^ 
of  Lords* 

Sir  Horaos  Davey,  Q.C.^  Romer,  Q.O.,  aad  M 
Qye,ior  the  respondent. — ^The  landowner  ia  no*  ij*" 
to  limit  his  notice  to  a  particular  pait  of  the  laad  » 
tended  to  be  vrorked;  that  would  entail  the  giABf*^ 
separate  notices  for  each  part  as  be  went  to  woW'^ 
notice  that  the  owner  is  prepared  to  work  the  whole^if^ 
or  bed  of  minerals  underlying  the  railway  is 
and  proper.  The  railway  company  are  not 
in  fact.  They  are  entiQed,  withoat  having  to  paj 
pensation,  to  whatever  minerals  they  dig,  oany< 
and  use  in  the  construction  of  the  line,  and  tbef 
also  entitled  to  support  from  subjacent  mineraUa 
the  owner  gives  notice  of  his  intention  to  work  tlia* 
to  claim  compenaation :  Great  Western  BaUwaijf  Ca 
Bennett,  15  W.  R.  647,  L.  R.  2  H.  L.  27;  /'Ocyf 
V.  Tiverton  and  North  Devon  Railway  Co.,  31  \ 
130,  22  Oh.  D.  25;  Smiih  v.  Dindors  of  ^ 
Weetem  Railway  Co.  The  defendant  was  the  |if^ 
person  to  give  the  notice,  as  he  was  the  owner  «^' 
minerals  under  the  railway;  the  ooUiery  coDpaflfi* 
whom  part  of  the  adjacent  lands  were  demised,^ 
neither  owners,  leasees,  or  oocnpiera  of  the  wSt^ 
nnder  the  railway. 

^m^t  Q'0*t  Implied. 
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Oontm,  LJ.— This  is  sn  appesl  by  the  Midlaod  Bsil- 
itjOo.,  the  pkintifti,  agsiBst  a  dedsloii  of  Ohitfcy,  J„ 
who  nlnsed  to  grant  them  an  injtuiotloa  to  restmin  the 
difflodaat  fiom  working  minerals  under  their  line.  J 
nj  ''minerali/  and  I  will  deal  with  the  question  G|f 
wbat  is  oMSBi  by  that  word  afterwards. 

Unto  the  77th  and  following  seotions  of  the  Bail- 

w%jB  OhniMs  Aat  it  has  been  established  that  a  railway 

conpsay,  when  they  give  notice  to  bay  land,  do  not  buy 

my  light  ef  snpport  fsom  minerals  under  the  sarfaoe. 

If  thsy  wsnt  to  get  them  they  may  get  them,  but  if  the 

owner  is  desirous  of  working  the  minerals  he  is  net  to 

hsfethemtsken  away,  and  the  right  of  working  theia 

taken  awajr,  without  compensation  being  giwen  under 

section  6  of  the  Act  and  under  the  provisions  of  sections 

78  sad  79.    It  has  been  decided  thst  the  railway  oom*. 

pssy  is  not  hound  to  give  their  notice  under  section  79 

sf  their  desire  or  intention  to  purohaie  within  thirty 

dajB.    They  may  giro  that  at  any  time.    They  may 

poitpoBe  their  intention  of  purchasing  on   the  owner 

lifiog  notioe  of  hie  intention  to  work  until  the  support 

vhioh  woold  be  taken  away  by  working  becomes  to 

them  s  piaotical  qneetion.    That  is  wery  importanlv 

becsase,  if  they  were  bound  within  thirty  days,  once  for 

ftU,  to  nske  up  their  minds  ss  to  whether  tbey  would 

hvy  01  Qot^  questions  would  arise  which,  in  my  opinion, 

do  not  srise  here.     Aleo,  as  far  as  I  can  see,  the  railway 

<»iDpsD7,if  tbey  think  it  advisable,  may  give  notioe  to 

l^elndowasr  to  buy  one  plot  at  one  time  and  another 

plotMsnolber  time^tbat  is  to  say,  to  bay  the  minerals 

io  thst  portion  which  there  is  an  immediate  danger  of 

U8  vorttig,  and  they  might  afterwsrds,  when  he  is 

<ni^  near  to  work  another  portion,   giwe  another 

aotios  of  their  intention  to  buy  that. 

3^  fvestkm  raised  here  is.  Was  there  any  intention 

or  danie  en  the  part  of  the  defendant  to  work  the  mines 

witth  the  maantng  of  this  section,  and  bad  he  the  right 

to  ezpvass  each  a  deeire  f    It  is  said  that  no  one  but  an 

ovser,  lessee,  or  occupier  who  is  intending  to  work 

pnamslly^iA,  by  his  serfants  and  those  who  are  merely 

>^g  for  him— could  give  such  a  notice,  and  that  an 

ovner  of  minerals  who  ie  not  desirous  of  working  as  his 

own  apeenlatlon,  but  desirons  of  having  the  mine  worked 

by  a  lessee,  cannot  give  each  a  notice.    A  great  part  of 

the  aignment  in  this  case  turns  upon  that,  but  in  my 

9ff\nktk  the  oontention  of  the  railway  company  is  wrong. 

Vbst  ate  the  words  here  P    "  If  the  owner,  lessee,  or 

^'•eQpier  of  any  mines  or  minersls  lying  under  the  rail- 

^/   .    .     .     or  within  forty  yards  therefrom,  be  de- 

ATDoe  of    working  the  same,  suoh  owner,  lessee,  or 

ooeopier  shall  give  to  the  company  notice  in  writing  of 

-Us  intention  so  to  do,"    There  is  nothing  there  in  my 

I  opinion  to  reetrict  an  owner  giving  notioe  unless  he 

I  ioteods  by  his  own  servants  and  bis  own  agents  to  work 

I'ft.   If  he  intends  to  do  it  in  the  way  which  is  usually 

t^pCed  by  owners,  by  letting  it  to  the  lessees,  who  will 

^rk,  renderiag  him  a  royslty  or  rent,  in  my  opinion  he 

h  s  person  who,  being  deprived  of  thst  right  and  de- 

ftifod  of  that  mode  of  employing  his  lend,  would  be 

jntiiled  to  compensatioa  under  section  6,  and  oomes 

l^thUi  the  terms  of  this  clause  as  an  owner  who  is 

bMrirous  of  working.    To  hold  the  contrary  would  be  to 

fBrejodice  owners  of  mines  under  or  near  a  railway, 

Mesoto  a  aaan  cannot  make  arrangements  for  letting  a 

Mine  unless  be  is  able  to  assure  those  who  are  ofEeriog 

is  take  that  they  can  work  it  if  they  take  a  lease ;  bat  if 

b«  does  not  know  whether  the  xailway  company  will 

ttndse  their  right  or  whether  they  wUI  allow  it  to  be 

'Worked  by  him  or  his  lessees  it  is  impossible  lor  him  to 

«ter  into    any  arrangement    with  persons    who  are 

wOUng  to  work  and  to  lay  out,  as  is  often  necessary, 

Ingssumaol  money  in  order  to  enable  them  to  work 

inAtably  the  mbMssls  of  which  they  are  leesees. 

In  my  oiHinion  the  defendant  had  a  right  to  gite  the 
Mi«e<l  Ilif  ««tM  towork  by JiU  laeseestaadM  the 


evidence  it  is  clearly  established  that  he  was  desirous  of 
so  working,  and  that  there  was  a  strong  probability  of 
his  being  able  to  let  it  even  at  the  time  when  he  gave 
this  notioe,  I  quite  agree  that  there  must  be  not  merely 
an  expression  of  desire,  but  an  honest  actual  ezistenoe  of 
the  dMire  to  work,  either  by  himself  or  his  lessees,  te  Jus- 
tify an  owner  in  giving  saoh  a  notice.  If  he  gave  the  netiee 
when  it  was  obvious  either  that  there  were  no  minsmls 
or  that  he  ooold  not  possibly  intend  either  to  let  them 
or  work  them  himself,  that  would  be  vezatioui,  and  the 
court  would  not  allow  that  to  be  acted  upon.  If  it  was 
acted  upon  it  is  very  true  the  railway  company  might  be 
put  to  some  expense  in  arbitrations  unless  they  made  an 
offer  of  rather  more  than  nothing,  whioh  is  probably 
what  the  arbitrator  would  give  if  there  were  no  minerals 
or  no  possibliity  of  working  them.  If  it  appeared  the 
notice  was  a  mere  vexatious  one,  that  would  not  be  a 
notioe  of  a  desire  to  work  within  the  meaning  of  this 
section. 

Then  it  is  said  that  this  does  not  apply  to  liaMilsne 
or  ironstone,  whioh,  according  to  the  ordinary  course  of 
working,  would  be  properly  worked  by  quairyiag.  That 
is  to  say,  that  these  sections  do  not  except  or  apply  to 
anything  which  csn  be  properly  worked  aocording  to  the 
practice  of  the  country  by  open  quarrying.  I  eannot 
accede  to  that*  Let  us  look  at  the  words  of  section  77 : 
"The  company  shall  not  be  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any  land 
purchased  by  them."  Slato,  as  a  rule,  is  worked  by  open 
quarrying,  and  when  one  looks  at  that  and  considers  how 
very  often  the  word  ''mines"  is  not  used  strictly  as  in* 
dioating  a  working  by  means  of  underground  entthig 
only,  I  think  the  meaning  bore  is  that  the  notioe  is  to 
apply  to  all  seams  or  vehis  of  what  is  there  referred  to 
— coal,  ironstone,  slate,  or  other  minerals-— which  are  in 
strata  under  the  surface  oooupled  by  the  railway.  It 
may  come  up  to  the  surface,  and  then  it  may  be  said 
that  that  portion  which  is  actually  on  the  surface  is  used 
for  the  purpose  of  the  railway,  and  that  would  be  com- 
prised  within  their  purchase.  In  my  opinion  those 
words— although  the  word  **  mines  "  is  not  used  in  a 
very  strict  and  proper  sense  as  regards  working— are 
used  here  not  to  designate  the  mode  of  working,  but  Hiat 
which  is  in  seams  or  strate  so  as  to  be  worked,  v^eMier 
by  mines  properly  so  called  or  by  quarrying.  Section  80 
deals  with  there  being  strate  under  the  line  of  railway 
when  no  mine  is  being  worked  under  the  railway.  There 
it  gives  to  the  landowner  power,  i(  be  is  working  his 
minerals,  in  carrying  on  his  mining  operations  to  make 
mioes  and  openings  under  the  line  of  railway  ;  but  that 
pointo,  to  my  mind,  to  this,  that  the  word  '*  mines  "  is 
an  inaocarate  expression  for  minerals  in  etrata,  and  does 
not  define  or  restrict  the  mode  of  working  to  that  mode 
of  working  which  is  properly  called  **  mining"  as  dis- 
tinct from  quarrying.  Therefore,  in  my  opinion,  that 
contention  will  not  prevail. 

Then  it  is  said  that  the  area  covered  by  this  notioe  is 
a  great  deal  too  large.  In  this  case  the  extent  seems  to 
be  about  a  mile  and  a  half.  I  give  no  opinion  as  to 
what  the  result  would  be  if  the  owner  of  twenty  miles 
of  land  through  whioh  a  railway  went  gave  a  general 
notioe  of  this  sort.  It  may  be  that  the  court  would 
come  to  the  conclusion  that  there  was  not  an  honest 
actual  intention  of  working  those  minerals.  But  in  an 
ordinary  case  all  difficulty  is  got  rid  of  in  this  way,  that 
where  the  railway  company  know  the  owner  is  intending 
to  work  any  particular  portion  of  that  which  is  included 
in  his  notioe,  they  can  at  once,  although  the  thirty  diqrs 
may  have  elapsed,  give  him  a  oounter-notioe  and  say 
that  they  are  going  to  purchase  the  minerals  in  that 
portion.  But  in  the  present  case,  where  they  know 
well  from  the  bore-holes  where  there  are  minerals  and 
where  there  are  not,  it  would  be  the  most  unwise  thing 
in  the  world  for  the  company  to  divide  the  land  com* 
prised  In  the  nolloai  and  say  *'  We  give  you  a  cenntar- 
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aotioe  as  between  A.  and  B.,  bat  we  leave  the  rest, 
thoDgh  yon  maj  afterwards  find  out  aoonetbiDg  there 
whioh  you  intend  to  work/*  It  would  be  much  better 
for  tbem  to  dchl  with  the  matter,  and  to  have  the 
ezpente  of  one  ai  titration  with  the  poaeibility  that  thej 
may  have  made  an  oiler  that  will  quite  eatiaf  j  the 
arbitrator  that  they  have  offered  more  than  enough.  In 
my  opinion  that  objeotion  oannot  prevail.  If  the  land- 
owner proceeded  to  open  a  mine  under  the  railway  in  a 
place  where  it  was  obvions  there  could  be  no  minerals — 
no  ironstone  or  limestone — which  could  be  worked,  in 
my  opinion  a  court  c  f  equity  would  very  properly  hold 
that  what  was  done  was  done,  not  in  pursuance  of  an 
honest  desire  to  work»  but  merely  maliciously  in  cider 
to  embarrass  the  railway  company.  If  the  court  came 
to  that  conclasion  it  would  be  right  in  granting  an  in« 
junction  to  restrain  interference  with  the  raUway,  not 
for  the  purpose  of  working,  but  for  the  mere  purpose  of 
embarrassing  the  railway  company.  In  my  opinion  this 
appeal  fails. 

LmsLBT,  L.J.— The  questions  raised  are  undoubtedly 
important.  What  are  the  facts  of  the  case?  [The 
Lord  Justice  referred  to  the  facts  as  above  stated,  and 
continued  :— ]  The  presence  of  minerals  not  being 
open  to  doubt,  tbe  qaestion  is,  What  is  the  effect  of  the 
notice  served  by  Mr  Frederick  Robinson  on  the  25th  of 
January,  1886?  I  will  allude  first  of  all  to  the.  argu- 
ment of  Sir  Arthur  Watson,  that  the  ironstone  in  this 
part  of  the  country  is  ususlly  got  by  quarrying  as  dis* 
tinguished  from  mining,  and  that  Sir  F.  Bobinson  is  not 
entitled  to  give  notice,  inasmuch  as  section  77  and  the 
subsequent  sections  do  not  apply  to  quarries  or  to 
mineralB  usually  got  by  quarrying.  This  point  has  arisen 
and  been  discussed  before,  and  there  is  admittedly  cue 
d^ioo — Midland  Railway  Co*  v.  iTauncAtoood  Brich 
and  Tile  Co, — in  which  it  was  held  that  the  construc- 
tion contendid  for  by  Sir  Arthur  Watson  was  in* 
accurate.  It  is  said  that  that  point  is  now  before  the 
Home  of  Lords.  If  so  I  am  sorry  we  have  not  got  the 
decision  of  the  House  of  Lords  to  guide  us,  but  in  the 
absence  of  that  guide  we  most  do  the  best  we  can  upon 
tbe  language  of  the  Act  and  the  authorities  as  they 
stand* 

There  are  indications  which  show  that  that  argu- 
ment is  untenable,  and  in  particular  I  refer  to  and 
rely  upon  the  ezpresa  mention  of  slate  in  section  77. 
It  is  common  knowledgethat  slate,  at  all  events,  is  got 
as  often  by  quarrying  as  by  mining ;  and  when  we  find 
the  word  slate  in  connection  with  the  other  words  it 
seems  to  me  that  tbe  correct  view  of  the  section  is,  that 
it  extends  to  minerids  whioh  may  be  got  by  open 
quarrying  as  well  se  subterranean  mining,  and  therefore 
that  Sir  Arthur  Watson's  contention  is  untenable. 

The  next  point  is  whether  Sir  F.  JEtobinscn's  notice  is 
bad  on  the  ground  that  he  had  no  intention  to  work  tbe 
mines.  His  position  is  this — ^he  has  not  let  the  minerals 
in  queetion  and  he  has  not  granted  to  any  occupier  or 
other  person  a  licence  to  get  them;  he  is,  in  fact,  tbe 
ownt r  of  them,  and  he  is  personally  in  the  position  of 
baviog  a  present  right  to  work  them  if  be  chooses.  It 
is  said  that  he  had  no  intention  to  work  them  himself. 
I  cannot  find  any  wcrds  in  section  78  which  required 
that  the  owner  should  work  them  himself.  Tbe  conten- 
tion Is,  that  he  is  to  work  them  by  bia  servants  and 
agents  as  distinguished  from  lessees  or  licensees.  I 
see  no  reason  for  so  holding.  There  being  no  lease  and 
no  licence  to  get  the  minerale  he  la  the  only  person  at 
present  interested  in  them,  and  one  way  in  which  a  per- 
son desirous  of  working  mines  can  do  to  is  by  letting 
them,  if  he  can,  or  by  granting  licences  as  dlstinguisbed 
from  a  lease  of  the  mines.  Any  mode  by  which  he  can 
make  the  minerals  productive  to  himself  appears  to  me 
to  be  warranted  by  the  dause  in  question.  The  con- 
struction that  the  owner  oanaot  give  notice  nnieas  he 


intends  workiog  the  mines  himself  as  oontradiflttngoiiM 
from  workiog  by  Isssoes  or  licensees  appesrs  to  bm  to  be 
too  narrow  and  not  warranted  by  the  Isognsge  of  ik 
section. 

Then  it  is  said  that  if  we  uphold  this  Botioo  v«  ex- 
pose railways  to  dangers  never  conteniplstsd  by  Oe 
Act,  and  that  we  should  be  enabling  laadownsn  to  gin 
general  noticea  which  would  be  exesssifely  SBbsmaiiii 
I  waa  struck  with  this  contention,  but  when  euniacdit 
will  be  found  to  be  incorrect.  Suppose  a  Issdovw, 
when  a  railway  company  gives  him  notiee  to  tib  In 
Isnd,  or  soon  afterwards,  givea  a  genersl  tofisg  noiia 
to  the  railway  company  of  bis  Intsnftioa  ta  ink  thi 
minerals,  what  is  the  position  of  the  rafiwsy  ooapiif  ? 
Tbej  may  dUregard  the  notice.  If  th^  tklnk  i 
frivolous  they  need  not  do  anything.  Th«y  hsfs  pow 
of  inspecting ;  they  have  power  of  asoertstaing  wM  I 
is  desirable  to  do  for  tbe  proteotien  of  tbdr  on 
interests. 

If  they  come  to  the  conclusion  that  the  aotfiB  b 
seriously  meant,  and  that  the  landownsr  reslljdooi  ih 
tend  to  work  the  minerals,  they  can  gife  him  s  eouta^ 
notice,  and  if  you  look  at  the  words  "  sny  pnt  thflrr<rf' 
in  sections  78  and  79  it  seems  tolerably  plain  thit  ^ 
can  limit  the  counter-notice  to  a  portion  osly  of  tb 
minerals  referred  to.  Of  course  tbe  ooDieqsnoo  of  a 
limiting  their  countor-notioe  would  be  tlist  tho  loi- 
owner  who  had  served  a  mere  general  notise  en  f«|>* 
them  to  give  another  notice  if  he  is  in  a  poiitioB  mitr 
to  work  the  minerals,  but  the  rsUwsy  ooopn;  a> 
Judge  of  their  own  interests  about  that. 

Then  it  \%  said  that  if  we  put  this  eoaitncdai  n 
these  sections  it  will  be  competent  for  tke  la*|»' 
to  gife  a  general  notice  and  do  nothing,  Irt^fW 
days  go  by,  and  then  at  any  time  anddsiil/«0i  affi 
and  work  the  mines.  There  is  an  obrioviaj^^ 
that.  If  any  landowner  did  act  in  th8l^.«>>J^'| 
highly  unreasonable,  he  would  be  expoeedts ft*** 
being  told  that  he  never  had  had  any  ^J^.tT, 
tion  of  working,  and  that  his  notice  wsitii««»|*' 
or  tbat^  whether  his  notice  wns  good  or  ootbtte  w 
instance,  be  had  abandoned  it. 

Looking  at  the  evidence  in  this  case  it  seemitosHi 
tbe  question  of  fact  that  Ohltty,  J.,  has  tikflsi«v 
which  we  cannot  possibly  depart  froa.  B*J*; 
to  tbe  conclusion  on  tbe  evidence  and  sfur  lar 
ing  the  cross-ezaminaiion  of  the  witsiMW^ 
Sir  F.  Bobinson,  when  he  gave  the  actios, »»" 
Umd  fide  to  work;  and  I  tiiiok  bs  ^Jf 
course  Sir  F.  Bobinson  foresaw  that  it  be  wMiAMT 
tion  to  work,  the  railway  company  weald  be»«^* 
givea  counter-notice  and  compensate  hiOi'hsti^T 
pears  to  me  that  if  the  railway  oompsay  won  to  *(<* 
on  their  stiiot  rights  and  decline  to  <:onP^,^' » 
was  in  a  position  to  work  these  mineral^  ^^^ 
there  to  be  worked.  The  only  remedy  hi  tbii  pvf^ 
case  for  the  railway  company  is  to  glfs  ths  w"*^ 
notice  and  proceed  under  the  Act  to  give  him  oosp< 
tion. 

LoFBs,  L  J.— This  case  raises  very  *mpo»*^'"!j*, 
under  the  Bail  ways  Glauses  Act|  18i^>  ••  «'  "^,.1 
following  sections,  with  regard  to  workiag  ian«f •  fV 
to  be  observed  that  section  6  must  be  R^^'V^ 
sections.  It  is  said  that  these  sections  do  ^^'L^ 
ironstone  and  limeatone  or  any  minerals  obtsinsd  V|^ 
quarrying.  In  my  opinion  that  contentioa  ^i^ 
maintained.  I  think  the  word  "  mioerais,"  M  »^ 
these  sections,  applies  to  ndneflals  wh^sr  tbsyi^^ 
by  open  quarrying  or  by  uodeigound  ****"£.  J^ 
were  not  to  many^minerals  won  by  open  ^^'^^[^^Lgf^ 
pass  by  the  conveyance  to  the  company,  aad,  t"**^ 
would  have  to  be  taken  into  con^idsratioa  »  •'^ 
the  compensstion  in  the  first  instancy  ^J^^ 
we  know  never  happena.  In  my  opinloo  wj?^  jlj,, 
stroetion  of  section  77  and  tiieftOlowfng  ■«<><*' 
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liidiik  that  the  proTiaioii  that  the  mioenie  are  not  to 
|M«f  bj  the  oonieyanoe  to  the  oompany  ie  a  proTislon  ia 
tifoiip  of  the  company— that  the  oompanj  U  not  to  be 
ecnpelled  In  the  flnt  instanoe  to  enter  Into  a  long  and 
diiBmilt  qneetion  a*  to  the  ezietonce  or  value  of  mioerali 
vhieh  maj  not  eziet  at  all,  or,  II  they  eziat.  are  not 
eapaUa  of  being  oommerdally  worked— and  showi  an 
iatentkm  that  the  company  shall  be  entitled  to  the  adja- 
eent  and  aubjaoent  anpport  afforded  by  the  minerals 
vntil  the  owner  shall  giro  a  notice  of  his  desire  to  work 
the  minerals.    Sestion  78  prorfdes  that  the  owner  may, 
If  deairoiia  of  working  the  minerals,  give  a  thirty  days' 
notioeof   his  desire  to  work  them.  That  I  take  it  means 
a  bond  fide  desire,  not  merely  a  oaprioions  one,  without 
any  reasonable  grounds  for  beliering  that  minerals  eziit 
pe  company,  on  receiving  this  notice,  if  they  appre- 
bend  danga  to  their  raUway,  may  give  a  oounter- 
noooe  of  their  willingness  to  compensate;    and  then 
tte  eompaay  has  it  in  Ito  own  power  at  any  moment 
to  secure  the  support  afforded  by  these  minerals  to 
Us  railway.    Upon  this  oounter-notiee  being  given  the 
fMties  may  go  to  arbitration  or  go  before  a  Jury,  and 
Ido  not  see  that  the  company  are  prejudioed  by  this ; 
because,  if  there  are  no  mineralii,  or  the  minerals  are  not 
commeraiaUy  workable,  then  the  owner  will  obtain  no 
wmpsosatton.    Moreover,  if  the  company  make  a  reason- 
wecffer  in  respect  of  the  minerals,  and  the  offer  is  not 
onesdsd,  then  the  owner  will  have  to  pay  all  the  costs 
MWBMAby  him  In  going  before  an  arbitrator  or  a  Jury. 
It  Is  odd  that  the  ezpretsion  *<  Owner  who  is  desirous 
SfJ!?^  *®  minerals"  must  refer  to  an  owner  who 
mna»  to  work  them  by  his  own  enterprise,  and  not 
«  Mraw  who  intends  to  work  them  by  means  of 
gpaang  a  lieenoe,  a  eet,  or  a  lease,  which  are  the  usaal 
«oto  by  which  owners  realiae  their  minerale.    I  cannot 
joopt  that  contention.    It  appears  to  me  that  the  owner 
beDtiUed  to  work  tbem,  if  he  thinks  fit,  as  a  private 
•Wiisa  of  his  own,  or  he  is  entitled  to  let  them  to 
olhsis  and  to  obtain  from  thofe  others  a  royalty,  and 
tlwNby  to  realise  the  value  of  his  minerals. 

With  xeepeot  to  the  bond  fide  Intention  of  Sir  F. 

amson  to  work  these  minerals  the  evidence  is  strong. 

ywd  all  queetioo  valuable  minerals  exist  on   this 

fttper^,  and  that  fact  raises  a  atrong  presumption  that 

*«»  is  a  bond  fide  intention  and  desire  on  tbe  part  of 

« owner  to  work  tbem.    It  was  also  suggested  that 

*•  aolioe  was  too  large,  that  the  land  in  question 

midsd   for  nearly  two  miles,  and  that  the  notice, 

BMKfare,  was  an  embsrrsssing  nolioe  to  the  company. 

I  do  set  aee  that  difOoolty,  beoanse,  in  the  first  pUce,  I 

afak  that  it  is  open  to  the  company,  when  they  give 

ttdr  ooonter-notioe,  to  confine  it  to  any  such  portions  of 

fte  land  in  the  extent  of  the  two  miles  as  they  think  fi^. 

!  Xben  tbej  may  go  to  arbitration  or  to  a  jury  to  assess 

I  tte  valna  of  the  minerals  within  that  particular  area. 

lo  doubt  the  company  would  then  be  exposed  to  this, 

ttflt  the  owner.  If  be  thought  fit,  might  commence 

operaUona  in  other  parte  of  tbe  line.     It  is  suggested 

«B8t  workmen  might  oome  down  surreptitiously  and 

i  nddenly  let  down  the  line.    In  the  first  place  people 

!  ittnot  oome  down  upon  the  line  in  tbe  way  suggested 

;  Wheat  being  observed,  and  in  tbe  next  place  I  tbiuk 

;  ttat  If  anything  of  that  kind  were  done  the  persons 

1*0  did  it,  if  any  perroos  were  killed,  would  expose 

nsossslvea  to  an  Indictment  for  manslaughter;   and 

•vcr  and  above  that  I  think  the  company  might  at  once 

Jjje  to  tbe  oonrt^  and  that  the  court  would  Interfere 

M  jnevent  snnh  proceedings.     For  these  reasons  I 

WBk  Qhitty,  J.,  waa  right,  and  that  his  dedsion  should 

Msflbmed. 

fioUeitors  for  the  plaintiffs,  BeaU  Jt  Go. 

Sdidtois  for  the  defendant,  Oapel-Oure  A  BaU. 


Bankruptey.  AprU  27. 

JSSz  parte  Lbwzb. 
In  re  GLiaBTT.  (a.) 

JudgmmU  dM^Inierui^Inoolveni  dehtor^8urplu$  in 

handi  of  OBHgnee  after  payment  of  prineipal  of  all 

debU^l  S%  FieLc.  110,  u.  17,  92. 

The  effect  of  Mstion  17  o/  1  <fe  2  Fiet.  c.  110  is  that 
intertet  at  the  rate  of  four  per  eent.  i$  a  debt  neeetaarily 
attached  to  every  judgment  debt,  and  recoverable  at  law 
a$  a  debt;  and  the  judgment  ereditor  it  not  eon  fined  to 
the  remedy  by  way  of  exeeuiion  mentioned  in  the  eeotion. 

Ther^ore,  where,  in  the  case  of  a  deceased  ineolvent 
debtor  who  became  ineolvent  before  18G9,  asuni  of  money 
eubeeauenUy  oome  to  the  handi  of  the  auignee,  out  of 
which  the  principal  of  all  the  debte  entered  in  the 
debtor^8  echedule  waa  paid,  it  woe  held  that  the  judgment 
debte  were  not  eatiefied  within  the  meaning  of  section  92 
(ssncs  repealed)  of  that  Act  until  interest  was  piid,  and 
the  aseignee  was  ordered  to  pay  interest  before  handing 
over  any  surplus  to  the  representatives  of  the  insolvent. 

Appeal  from  the  refusal  of  Mr.  Begistrar  Qiffard  to 
make  an  order  for  the  payment  of  interest  on  a  judg- 
ment debt. 

On  the  28rd  of  February,  184i,  Oharles  Lewis  ob- 
teined  a  Judgment  agsiost  Horatio  Qagett  for  £365. 
In  January,  1845,  Olagett,  being  in  prison  for  debt, 
took  the  benefit  of  the  Insolvency  Acte,  and  applied  by 
petition  for  his  discharge.  He  obtelned  his  discharge 
under  the  provisions  of  1  ft  2  Vict.  c.  110,  and  an  order 
was  made  vesting  all  bis  property  in  a  provisional 
assignee.  He  also  exeouted  a  warrant  of  attorney, 
authorizing  judgment  to  be  entered  up  against  him  for 
the  amount  of  the  debte  steted  in  the  schedule.  Lewis's 
judgment  debt  was  entered  in  the  schedule,  the  amount 
of  principal  then  due  being  £329.  Olagett  died  in  1880, 
and  shortly  afterwards  a  reversionary  Interest  in  oertain 
property  having  fallen  in,  the  assignee  recovered  on 
behalf  of  the  estote,  by  an  action  In  tbe  Obanoeiy 
Dirision,  the  sum  of  £26,000.  The  executors  of  Lewis, 
who  had  died  in  1864,  were  paid  the  principal  of  the 
judgment  debt|  and  it  was  admitted  that  there  was 
snfQdent  In  the  hands  of  the  assignee  to  pay  the  prind- 
psl  of  all  the  debte  and  leave  a  sorplos.  The  executors 
claimed  interest  at  four  per  oent.  on  the  judgment  debt 
from  the  date  of  the  judgment.  The  registrar  refused 
to  mske  an  order  for  payment  of  Intereet.  The  execu- 
tors appealed. 

Section  17  of  1  &  2  Vict,  c  110  enaote  that  ''Every 
judgment  debt  shall  carry  interest  at  the  rate  of  four 
pounds  per  centum  per  annum  from  the  time  of  enter- 
ing up  judgment  until  the  same  shall  be  satisfied,  and 
such  interest  may  be  levied  under  a  writ  of  execution  on 
such  judgment." 

Section  92  (repealed  by  32  &  33  Viet.  c.  83}  enacted 
that  if  it  should  appear  to  the  Oonrt  for  the  Belief  of 
Insolvent  Debtors  that,  after  the  debte  of  an  insolvent 
debtor  had  been  discharged  and  satisfied,  there  re- 
mained any  suplus  in  the  possession  of  the  assignee,  it 
should  be  lawful  for  the  said  oourt  to  order  that  such 
surplus  should  be  vested  in  the  Insolvent  debtor. 

The  question  was  whether  the  exeontors  were  entitled 
to  have  interest  on  the  judgment  debt  paid  to  tbem 
before  the  surplus  was  handed  over  to  the  personal 
representotlves  of  the  insolvent. 

Muir  Mackenssie,  for  the  appellante. 

Htrbert  Beed,  for  the  assignee. 

Sidney  Woolfend  Ringwood,  for  the  personal  repre* 
sentatives  of  tbe  insolvent. 

Lord  EsHBR,  M.B.— In  tbii  case  there  ia  an  estete  In 
insolvency,  which  in  the  result  has  produced  a  surplus  in 

la.)  Beported  by  F.  Q.  Ruck  sb,  Esq.,  Barrister-at-Uw. 
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the  bands  of  the  aasignee.  There  is  a  Judgment  debt 
which  was  entered  in  the  debtor's  schedule ;  the  debt 
itself  has,  in  a  sense,  been  aatiafledy  but  Interest  on  that 
debt  has  not  been  satiBfied.  We  are  asked  to  say  that 
the  Judgment  creditor  is  to  be  paid  that  interest  before 
anything  is  handed  back  to  the  insolTent  debtor.  The 
Act  says  that  interest  shall  be  paid.  But  it  is  said  that 
section  92  is  so  worded  that  the  surplus  must  be  handed 
back  without  interett  being  paid.  Section  92  only 
applies  whexe  there  is  a  surplus ;  it  saya  that  if^  "  after 
the  debts  of  the  insoWent  haTe  been  discharged  and 
satlefledy"  there  shall  be  a  surplus,  the  court  may  make 
an  order  vesting  the  surplus  in  the  iosolTent.  What  are 
the  debts  there  referred  to  P  It  is  not  necessary  to  decide 
whether  the  section  implies  to  debts  not  named  in  the 
aohednle,  but  it  certainly  does  apply  to  debts  which  are. 
That  raises  the  question.  Is  this  interest  a  debt  named  in 
the  schedule  f  This  depends  on  the  true  meaning  of  sec- 
tion 17.  Now  that  section  does  not  tay  in  terms  that 
interest  shall  be  part  of  a  Judgment  debt,  but  it  says  that 
«? ery  judgment  debt  shall  carry  interest  at  four  per  cent, 
until  the  same  shall  be  satisfied.  What  does  that  impose 
on  the  debtor  P  It  aeems  to  me  to  impose  a  statutory 
obligation  to  pay  interest  for  every  day  after  Judgment. 
But  a  statutory  duty  to  pay  money  reduces  that  money 
to  a  debt.  Tou  can  always  sue  on  a  statutory  obliga- 
tfoB  to  pay  money.  Therefore  this  interest  is  a  debt. 
It  is  not  necessary  to  say  that  it  is  pait  of  the  Judgment 
debt ;  it  is  enough  to  say  that  it  is  a  debt  necessarily  and 
inevitably  attached  to  the  Judgment  debt  if  not  paid 
iinmediately.  Therefore,  whether  part  of  the  Judgment 
diebt  or  not,  we  may  say  that  it  is  a  debt  mentioned  in 
the  schedule.  And  it  is  obvious  that  it  has  not  been 
alitisfled.  Consequently  I  am  of  opinion  that  the  surplus 
in  the  hands  of  the  assignee  ought  not  to  be  handed  back 
till  the  interest  is  paid,  and  that  this  appeal  must  be 
aQonped. 

IdinxLBr,  L.  J.— I  am  of  the  same  opinion.  The  word 
'<  satisfied ''occurs  in  both  section  17  and  section  92. 
The  effect  of  section  17  is  that  in  order  to  satisfy  a  Judg- 
aentt  debt  yon  must  pay  principal  and  interest  up  to 
the  time  of  payment.  The  original  debt  is  merged  in 
the  Judgment,  and  the  Judgment  debt  carries  interest 
tni  satisfied.  Then  section  92  says  that  the  surplus 
may  be  handed  back  when  all  the  debts  are  discharged 
and  satisfied.  Has  this  debt  been  satisfied  ?  No  ;  it  is 
not  satisfied  tUl  interest  is  paid.  Therefore  I  think  this 
appeal  must  be- allowed. 

BowBzr,  L.J.— I  am  of  the  same  opinion.  It  has  been 
argued  that  the  effect  of  section  17  is  limited  by  the 
last  words — ''and  such  interest  may  be  levied  under  a 
writ  of  execution  on  such  Judgment " ;  that  unless  it  is 
recovered  by  execution  it  can  never  be  recovered  at  all. 
But  the  section  itself  prevents  our  adopting  that  view. 
The  Judgment  debt  is  to  carry  interest.  The  meaning 
seems  to  be  this — that  the  Judgment  debt  is  to  bear 
interest,  as  it  were  like  a  tree  l>ears  frait,  the  interest  to 
be  a  legal  liability  accruing  de  die  in  diem  from  the  time 
when  Judgment  is  entered  up  till  payment.  The  section, 
in  additioo,  gives  the  Judgment  creditor  a  remedy  by 
execution  ;  but  I  tbink  it  is  open  to  him  to  recover  the  in- 
terest in  any  way  known  t9  the  law  for  recovering  debts 
like  this.  It  may  be  recovered  by  a  substantive  action 
of  debt.  It  is  an  obligation  in  the  nature  of  debt, 
annexed  and  tied  to  the  Judgment  debt  by  statute,  and 
the  Judgment  debt  is  not  satisfied  until  it  is  satisfied  in 
such  a  way  as  to  put  an  end  to  the  obligation  to  pay 
interest  as  well  as  princlpaL 

~  Appeal  aUowed. 

Solicitors  for  the  appellants,  TyrreU^  Zeiois,  A  Oo» 

Solicitor  for  the  assignee,  W.  W.  Aldridge, 

Solidtora  for  the  personal  representatives,  LetUe  ^  I 


From  Q.  B.  Div.  HmjI 

Lsu  Impbotsmsnt  ComoBaiovEBs  v.  Jtjsqcb  lot 

THK   OOTTHTT  QV  SlAlVOBD.  (a.) 

Highway — Mainienam»  ef  main  roai^LiMiljf  1/ 
county  amihority -^  Maiaiamiud  rwtd  nimqmAi 
parted^Highwayu  and  iMomMm  Ad,  1878  (41 1 
42  Viet.  e.  77),  s.  18. 

The  plaintiffs f  having  pawed  wHth  tkme  edUamik 
their  highway  diitriet  which  waa  formerly  a  maedn- 
ized  road.  Bought  to  reoonet  from  the  wenifyf  asMk 
tinder  tection  13  of  the  Highway  and  loeomoliMi  i(( 
1878,  one-half  of  the  expenece  of  $ueh  paving. 

Held,  that  a  different  kind  of  road  hoi  hm  mek 
and  thai  ther^ore  the  plainUfi  had  net  **maiM»d* 
the  road,  €Ma  cotUd  not  recover  againd  the  oMM^f 
authority^ 

Appeal  from  the  dedsioa  of  Huddlortoo,  B. 

The  plaintilb  daim  WM  lor  £102 18s.  andsr  asQiioa  II 
of  theHJghwayaand  Locomotivee  Act,  1878,beiag(M4i 
o<  the  expenses  incurred  by  them,  in  paving  a  eMk 
DMdn  road  between  the  Leek  railway  station  aid  Iki 
town  of  Leek,  in  the  Leek  Highwi^  Biitriot  is  As 
oounty  of  Stafford.  The  plaintiffs  wsre  the  hfgkwr 
anthoiify  for  the  Leek  Highway  Distdst  sad  ikttfim 
dants  wete  the  oounty  aothodty  lor  the  soolgr  d 
Stafford. 

By  section  13  of  the  Highways  and  LooMiotifaii^ 
1878  (41  &  42  Vict.  0.  77),  any  road  which  hu  betM 
the  3l8t  of  December,  1870,  and  the  date  of  theF«>V 
of  thU  Act  ceased  to  be  a  turnpike  load,  snd  m^ 
which,  being  at  the  tima  of  the  paasiag  of  titiiiit  • 
turnpike  road,  may  aftarwaida  coaso  to  bs  ^^'^  1 
deemed  to  be  a  mida  aoad,  and  one-half  of  ^d^  \ 
incurred  liom  and  after  the  2901  of  Septenkr,il'MF 
the  highway  authority  in  the  malatonanos  rf<**f 
shall,  aa  to  every  part  thereof  which  is  witHi  ^r^ 
of  any  highway  area,  be  paid  to  the  highnf^^**' 
of  sndi  area  by  the  county  anthority  ol  thi«<it|* 
which  such  road  is  aituate,  out  of  the  eonii>y«>*»g 
the  certificate  of  the  surveyor  of  the  coniitr  toMI^ 
or  of  such  other  person  or  persona  as  the  ooudc^  t^Si^ 
may  appoint,  to  the  effect  that  auch  main  lotd  hi»^ 
maintained  to  his  or  their  satiafaotioo*  ^^ 

The  defendants  contended  that  the  apeow  ^  ^ 
the  road  in  queation  was  not  an  expenss  te»n(u^ 
necessarily  incurred  in  the  maiatenanot  d  tbe  vd 
within  the  aseaning  of  the  aeaftica.  Hnddk^tDo,  K 
gave  Judgment  for  the  defsndMita,  and  tb«  plun^ 
appealed. 

Boeanquet,  Q.O.,  and  John  Boee,  for  tbe  pliintil^' 
The  traffic  over  the  road  in  queation  is  verj  bttt^^  ^ 
vras  therefore  both  reasonable  and  economical  to  P^^ 
A  road  is  maintained  when  ft  is  made  salt«blii  ^  « 
traffic  wbieh  passes  over  it.  Hafaitenatict  doef  ^ 
exclude  reasonable  improvement  in  the  stnomre^^ 
road.  . 

They  referred  to  Reg.  v.  InhahitaMtt  of  Ctm^ 
W.  R.  451,  24  L.  J.  Q.  B.  nS;  Beg.  v.  Mtgh  Sm 
1  F.  ft  F.  878 ;  Sevenoake  RaUway  Co.  t*  i***J 
Chatham,  and  Dover  BaUway  Oc,  27  W,  B.  ^1 " 
Oh.  D.  625. 

JelA  Q.O.,  B^dam,  and  B.  B.  J).  Adund,  I«  «* 
defendants,  wer«  not  called  upon  to  ague. 

Lord  E8Bn,M.B.— I  think  that  in  this  ctMi^ 
oonstrue  the  Act  in  the  manner  in  whiali  w«  ^ 
construe  Acts  of  Parliament,  by  giving  tbft  aiW 
plain  English  signification  to  the  woids  used,  bariAT 
gard  to  the  subject-matter  of  the  Act.  Tb^^  Ace  ^ 
of  roads,  but  not  in  the  sense  of  their  bdng^dg^ 


(a.)  Beported  by  A.  P.  PmoavAL  Kaxr,  Biq^  BiflJ^ 
at-Lsw.  ( 
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wtj.  It  doesnofe  xelei  to  the  way  in  which  the  load  is 
t)  1»  BMd,  but  it  referi  to  the  stnioture  of  the  road  and 
(o  the  way  in  whioh  it  it  made.  The  Ltgialatore  apealu 
of  the  mi^Titflnani^  of  the  road*  That  maani  the  main- 
tBDuee  of  the  itwictnra  of  the  load* 

Tberoad  iaqneation  waa  a  maoadamiaed  load,  and,  in 
Bj  opinion,  a*  long  as  it  remained  lo  it  mnet  be  main- 
tained at  the  Joint  expenae  of  the  highway  diatrict  and 
of  the  oonnfy,  aa  provided  by  thia  Act.    Of  eouroe,  as 
te  tnfSc  over  flie  road  inereaaed^  the  road  would  become 
SBOie  worn,  and  would  need  to  be  repaired  more  f  re- 
ipently.    If  the  road  had  originally  been  made  with 
•oft  etone,  and  waa  repaired  with  a  harder  kind  of  stone, 
at  long  B»  it  remained  a  matadamixed  road  I  think  that 
it  woDld be  "maintained"  within  the  meaning  of  this 
•seotioii.  Its  stmctnre  would  not  be  alteMd,and  it  would 
etiU  be  a  macadamised  road. 

Bat  there  is  a  last  difference  between  a  macadamized 

nad  and  a  paved  road.     They  are  two  entirely  distinct 

dHNi  of  roads.    Therefore  I  think  that,  if  where  there 

lai  formerly  been  a  macadamized  road  a  paved  road  is 

iJMtiited,  the  macadamised  road  can  no  longer  be  said 

t»  be  maintained*  since  a  new  road  has,  in  fact,  been  con- 

llnwted.    The  character  of  the  read  haa  bean  altered, 

lid  the  old  macadamized  road  has  been  taken  away. 

^Dist  esnnot  be  a  maintenance  of  the  roac  which  is  really 

a  mbstltiition  of  a  new  road  for  it.      Therefore  I  think 

^ttnt  tbe  ImproTement  Oommiaaioners  oannot  call  upon 

4he  senntj  to  pay  half  the  expenae  of  tl  *  paving  under 

tidsAet    Isgreewith  the  decision  of  Haddleston,  B^ 

asdithiaktbst  this  ^peal  most  be  dismlMcd. 

BmuT,  LbJ.— -I  am  entirely  of  the  same  opinion* 
As  only  question  for  ms  is  whether  the  county 
aothorities  are  bound  to  pay  ene>half  of  tbe  costs  of 
ftmg  ti^  load.  We  h«ve  to  say  wheth^  the  paving 
ef  thenad  was  a  maintenance  of  the  road  aa  to  enable 
i|e  plaintiffe  to  recover  under  the  Aot  one-half  of  the 
aipBatcs  from  the  county. 

that  the  plaintiffs  have  maintained  tiie  road  in  one 
tmsi  ttuat  be  admitted  to  be  true,  but  they  have  done 
■ymttsa  that.  Section  13  of  the  Act,  by  which  the 
|iMii  aeek  to  reoevsr  their  expenses,  after  saying 
MiBS-hnif  of  tbae^ansee  ioonned  by  the  highway 
illfcsiity  in  the  maintenance  of  such  a  road  shidl  be  paid 
^  Am  ooiuty  anthority,  goea  on :— ^'  The  term  ex- 
fMssi  in  tihis  section  shall  mean  the  cost  of  repairs 
dtbiped  out  of  cunent  latM." 

M^altfsough  tile  eoet  of  paving  thia  road  was  paid  out 

«f:lls  eamnt  zsAes^  yet  In  paving  the  read  instead  of 

jSViMig  i^  *  ffood  deal  more  was  dene  than  waa  coor 

iyphiUjd  by  the  aeotion.  Mad  I  therefore  tUnk  that  the 

IhliiliBs  oannot  be  ssAd  to  have  maintained  the  road 

flia  meaDing  ef  tiie  seotion«  and  cannot  fuooaed  as 

;  the  oonnty  anthwitles* 


,  l^J^-^am  offhe  same  opfarion.    I  think  that 

Word  ''maintenanoe**  asnsed  in  this  section  is  in  efEect 

same  aa  «*  repair."    The  aeotion  deale  with  dlstam- 

ind  reada  and  the  expenses  of  their  maintenance.    I 

te  that  to  mean  the  maintenance  or  repair  of  such  reads 

H^y  then  existed.    Repair  means  doing  that  which  is 

IMmably  proper  and  neceasary  to  the  character  of  the 

M  and  for  the  tralBc  passing  over  such  a  road.    But 

» aay  that  when  a   paved  road    is   subsituted   for    a 

fciariMlmiiiiMMl  road  the  macadamized  road  is  maintained 

■d  repaired  is  aa  repugnant  to  the  ordinary  meaning 

0tkt  laAgnage  as  to  say  that  Augustus  repaired  Borne 

Uknbe  found  it  brick  and  left  it  marble,  or  to  say  that 

kaaan  when  he  bays  a  new  coat  is  repaiiiog  bis  old  one. 

ti^gree^  therefore,  tliat  this  appeal  must  fail. 

JippeaH  dkmi$§ecL 

MkbUon  for  the  appeUants,   UUiihcmet  Currey^  dh 
VmierB,  for  Hacker  S  AUm,  Leek. 

Solicitors  for  the  respondents,  WhiJU  <ft  iSfons,  for  Hand 
4  Co.,  Stafford. 


From  Q.  B.  Div. 


May  5. 


Xh6  pmi$  WooDSiLL.  {a.) 

Praeliee^SairadUum  crime — Habeas  oorpas — dppeaZ 
—  **  Crimitwl  came  or  maUer"  —  Jurisdidicn — 
JTudicaiure  Ad,  1873  (36  dk  37  VicL  e.  66),  8.  47. 

2fo  appeal  lie§  pMm  f Ae  fuigvMtd  efihe  QtnunU  Bench 
DivMmi  npen  cm  applieaUon  far  a  wH$  of  habeas 
corpus  in  the  eoBe  of  a  fugUive  oriminal  eemmiUed  ta 
pHion  tmder  the  StdradUion  A<a,  1870,  with  avUw  fti 
hU  eurrender  to  a  /bretgn  eountryy  ae  the  Judgmeiet  of 
the  Queen^e  Beitch  Division  ts  a  **  Judgment  in  a  oriftUnai 
cause  or  matkr**  within  eedion  47  of  the  Judioature 
Aet,  1878. 

Appeal  from  the  refusal  of  the  Qikou's  Bench 
Difislon  to  grant  a  rule  niai  for  a  writ  of  haheoi  eorpui^ 
The  applicant,  Alice  Woodhall,  was  arreated  in( 
Sagland  undec  the  Extaadttien  Aiot»  1870,  as  a  fogitiva, 
oriminal,  charged  with  liaving)  committed  forgery  ini 
!  New  York.  She  wae  bEought  befoie  the  chief  megis^ 
tmte  at  Bow-street  Police-court,  who  committed  her  ta» 
prison  under  section  10  of  the  Extaadition  Act,  1870^ 
with  a  view  to  her  surrender  to  the  United  States  of< 
America.  A  motion  waa  made  on  her  behalf  in  tha 
Queen's  Bench  Division  for  a  rale  niei  iot  a  writ  of. 
habeoi  oorpme  upon  tha  ground  that  the  magistrate  had< 
refused  to  bear  evidence  on  her  behalf.  The  QuasA'n 
Bench  Division  refused  to  grant  a  rule. 

Finlay,  Q.G,  {David  with  him),  moved  by  way  of 
appeid  for  a  rule  nisi  for  a  writ  of  Tiabeae  corpu$,—The, 
first  question  is  whether  this  court  has  Jnrisdiotion  to 
entettain  this  appeaL  Section  47  of  the  Judicature  Act,^ 
1873,  provides  that  **  no  appeal  shall  lie  from  any  Judg-^ 
ment  of  the  said  High  Coorc  in  any  criminal  cause  or. 
matter,  save  for  some  error  of  law  apparent  upon  the 
record,"  &c.  That  means  a  Judgment  ta  the  course  of  a 
criminal  cause  or  matter.  An  applioation  for  a  writ  oT 
hahea$  corpus  is  not  made  in  the  course  of  a  criminal 
ceubc  or  matter :  it  is  entirely  collateral  to  the  criminal 
proceeding.  A  writ  of  haheat  corpus,  as  in  Sx  paarte 
Bell  Oox,  ante,  p.  209,  20  Q.  B.  D.  1,  may  be  granted 
in  all  sorts  of  cases,  and  it  would  be  most  inconvenient 
to  apply  one  rule  as  to  appeal  to  one  case  and  a  different 
rtile  to  another  case.  It  is  further  submitted  that  tha 
words  "  criminal  cause  or  matter "  in  section  4T  only 
apply  to  cases  triable  In  Bngland.  Hence  seotion  4T. 
does  not  apply,  and  an  appeal  liee  under  section  19  cT 
the  Judicature  Act,  1873. 

He  referred  to  Beg.  v.  Sted,  25  W.  B.  34,  2  Q.  B.  D^ 
37  ;  J^.  V.  FUtcher,  25  W.  B.  149,  2  Q.  B.  D.  43 ;, 
Beg.  V.  Foote,  31  W.  B.  490, 10  a  B.  D.  378 ;  and  Beg., 
V.  Justices  of  the  Central  Criminal  Court,  35  W.  B.. 
243,  18  Q.  B.  D.  314. 

Lord  Essn,  lf.B.^An  application  was  made  to  tha' 
Divisional  Court  for  a  rule  niei  for  a  writ  of  hahsae^ 
corpus  with  respect  to  a  person  in  custody,  who  had^ 
been  arrested  and  brought  beifore  a  mi^trate  and  com-^ 
mitted  by  him  to  prison  under  the  Extradition  Aaf^ 
1870,  for  the  purpose  of  being  sent  to  the  United 
StateFk  The  Divisional  Ooart  came  to  a  certain  decWCn 
upon  that  applioation,  and  an  appeal  has  been  brought' 
to  this  court.  The  question,  therefore,  arisee  whetheif 
we  httve  Jurisdiction  to  hear  the  appeaL  It  is  urged 
that  the  decision  was  not  a  Judgment  in  a  crimiasl. 
cause  or  matter  within  the  latter  clause  of  section  47  of 
the  Judicature  Act,  1873.  Those  words  have  baeii. 
before  the  Court  of  Appeal  on  stfirsral  ptevions  oeeaiionai 
and  in  Beg.  v.  Weil,  81  W.  B.  60,  9  O.  B.  D.  701,  tha* 
court  declined  to  give  an  opinion  upon  the  very  peteit 
now  bafoze  us,  heading  tha^  aaan  if  theca  waa  Juriadia^ 


(a.)  Beported  by  W.  F.  Barbt,  Bsq^  Barrister-at-I«w. 
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OouBT  or  Afpbal. 


Ex  PABTB  WOOBRAXA. 


Ctovnof  AmiL 


tioD,  the  Appeal  muet  be  dltmiMed.  lo  the  pr«Meiit  ease, 
howeTer,  we  think  that  we  onght  not  to  flinoh  from 
deciding  the  qnettion  of  Jifriadietfoo. 

Upon  looking  at  iXl  the  oaaee»  they  Mom  to  me  to 
point  to  thie,  that  the  words  **  eriminal  cause  or  matter  " 
are  to  reoeive  as  wide  an  interpretation  as  can  reasonably 
be  giTen  to  them.  This  oonrt  is  a  oonrt  of  appeal  in 
dfil  matters  only,  and  was  not  intended  to  be  a  oonrt  of 
appeal  in  matters  of  a  oriminal  nature.  Those  words 
hare  been  considered  in  sereral  oases,  bnt  I  desire  to 
refer  espedally  to  the  ease  of  B$g.  y.  FUkhtr.  There 
the  Queen's  Benoh  Dirision  discharged  a  role  for  a 
eerHorari  to  bring  np  a  summary  oonviotion  of  Jostioes 
for  tbe  purpose  of  quashing  it  on  the  ground  of  want  of 
}uiisdiotion»  and  this  court  held  that  that  was  a  Judg- 
ment of  the  High  Oourt  in  a  criminal  matter*,  and  that 
no  appeal  lay.  Mellisb»  L.J.,  wid :— "  In  Beg.  t.  Sied 
we  held  that  dause  was  not  oonilned,  as  was  oon* 
tended,  to  the  High  Oourt  when  sitting  as  the  court  to 
hear  points  resenred  in  criminal  cases,  but  extended  to 
all  oriminal  cases  in  the  High  Oonrt,  and  therefore  to 
eriminal  cases  in  the  Queen's  Benoh  Division.  Tbe 
question  here  is  somewhat  wider,  whether  the  pxemp- 
tton  from  appeal  extends  to  a  proceeding  in  the  Queen's 
Benoh  Dirision,  which  might  be  said  to  be  not 
strictly  a  criminal  prooeeding  in  that  court,  bnt  was 
a  proceeding  taken  in  that  court  for  the  purpose  of 
quashing  a  conriction  before  justices,  which  was  clearly 
a  criminal  proceeding.  Was  that  prooeeding  in  the 
Queen's  Benoh  Division  a  prooeeding  in  a  ciimtnal 
matter  ?  "  He  goes  on  to  answer  that  question  io  the 
afflrmatlre.  I  myself,  in  giving  judgment  in  th«t  case, 
•aid : — **  In  the  present  oiise  it  is  said  that  judgment 
must  be  confined  to  a  judgment  in  a  oriminal  oavso  or 
matter  in  the  High  Oourt  itself,  and  doea  not  extend  to 
a  proceeding  in  a  case  which  has  not  its  inception  in  the 
High  Oonrt.  I  cannot  agree  to  that.  I  sliould  read 
the  dause  as  meaning  no  appeal  shall  lie  from  any 
decision  of  the  High  Oonrt  by  way  of  judgnsent  in  any 
oriminal  cause  or  matter.  Is  not  this  a  dooision  by  way 
of  judgment  P**  I  must  now  try  whether,  for  the  pur- 
poses of  this  case,  I  cannot  express  my  meaning  in 
different  language.  In  my  opinion  the  last  clause  of 
section  47  applies  to  any  dedston  by  way  of  judidal 
determination  of  any  question  raised  in  or  with  regard 
to  proceedings  the  subject-matter  of  whidi  Is  criminaly 
at  whatever  stage  of  the  proceedings  the  question  arises. 
The  decision  of  the  High  Oourt  in  this  ca^a  was  a 
decision  by  way  of  judidal  determination  of  a  question 
raised  with  regard  to  proceedings  the  subject-matter  of 
which  was  criminal,  as  the  proceedings  btfore  the 
magistrate  were  taken  for  the  purpose  of  having  the 
accused  surrendered  for  trial  in  the  United  States.  The 
•ubject-matter  of  the  proceedings  before  the  magistrate 
was,  therefore,  oriminal,  and  the  case  oomes  within  the 
last  dause  of  section  47,  and  the  judgment  of  the 
Divisional  Oonrt  was  a  **  judgment  in  a  criminal  eause 
or  matter."  It  does  not  follow  from  our  decision  that 
this  court  has  not  jurisdiction  to  hear  an  appeal  in  any 
oase  of  hahtai  corjnu.  If  the  subject-matter  is 
orhninal  there  is  no  appeal ;  if  not  crimind,  there  is  an 
appeal.  Oar  dedsion  is  that  we  have  no  jurisdiction  to 
hear  this  appeaL 

LnmuT,  L.  J.— I  am  eatirdy  of  the  same  opinion.  It 
seems  to  me,  whether  we  regard  the  language  of  section 
47  or  the  seiies  of  dedsions  upon  that  language,  that  the 
oase  is  potfeotly  dear.  In  Beg,  v.  Steel  the  construction 
of  the  last  dause  of  sedion  47  came  in  question,  and  the 
doubt  which  was  put  an  end  to  in  that  case  is  thus  stated 
1^  Hellish,  L.J. :— "By  scoUon  19  of  the  Act  of  187S 
the  Oonrt  of  Apped  has  jurisdiction  to  hear  and  deter* 
mine  appeala  f^om  any  jndgment  or  order  of  the  High 
Oourt  of  Justice.  These  are  the  generd  words  on  whioh 
the  appellants  rdy  as  giving  them  the  right  of  appeal  in 
the  present  case.    But  it  is  save  as  hereinafter  mentioned. 


and  the  respondents  rely  on  section  47  si  exoeptfogiff 
crimind  matters,  whereas  the  appdtanti  isj  leottos  IT 
only  applies  to  the  Oourt  for  Orown  Ossas  Raswfd.  I  m 
of  opinion  that  the  section  has  the  effest  ths  rwpostek 
contend  for,  and  that  it  does  more  thsa  take  av^  ■ 
apped  from  the  judgment  of  the  High  Court  wIisb  finbf 
as  a  court  fdr  Orown  cases  reserved."  HstlisRNlana 
to  the  last  dause  of  section  47  and  sdd:— "  Anywir 
confine  this  to  the  Oourt  for  Orown  Ossas  Rsiond,  orb 
it  generd,  extending  the  exoeption  or  sxsmptioii  fna 
appeal  to  all  crimind  causes  or  mattsnf  lam  dodf 
of  opinion  that  it  ia  general ;  and  then  the  n?big  fkm 
was  necessary  to  retdn  the  former  light  of  appailfr 
error  on  the  record.  If  this  were  not  w  than  vooldb 
an  apped  from  the  Oourt  of  Queen's  Benoh,  not  oslfoi 
every  Judgment,  but  on  any  order  la  a  erifliaal  em. 
The  Intention  of  the  latter  part  of  asotioB  47  vm  tr 
prevent  this ;  and  there  ^pear«  no  ressoa,  bat  tir 
contrary,  why  the  words,  no  apped  shall  lis  (ton  Mf 
judgment  of  the  aaid  High  Oourt  in  any  oiimiHlMa 
or  matter,  should  be  confined,  aa  the  appeUaali  oaM 
to  the  High  Oourt  when  dtting  as  a  cout  for  (km 
cases  reeerved."  That  deddon  iu  1876  hsi  tsa 
observed  ever  dnoe.  We  have  to  consider  duthirtt* 
present  applioation  to  the  Queen's  Bendi  DifiiioeiiM^ 
an  applioation  in  a  crimind  cause  or  mattsc  The  ctjd 
of  tbe  appUcaUon  was  to  enable  the  aoooid  to  tr 
relieved  ' 
from  being 
it  seems 

orimind  WW , . 

tion  to  entsvtahr  this  apped  from  the  Jadgmoal  am 
Qaeen^e  Bench  DTvidon  upon  that  appUoatioa  &*• 
not  foUow  that  we  have  not  Jurisdiotion  to  eildai* 
apped  in  other  cases  of  haheae  eorpue. 

Bowur,  L.  J.— I  think  that  in  this  case  w  ^J^ 
dedde  the  quesUon  of  jurisdiotion  in  the  iihn*^ 
administration    of   justice,  and    not   nf  O**!* 
Whether  or  not  there  is  Jurisdiotion  to  hssfOtjg 
depends  upon  whether  the  Jndgmrtit  of  theiw»*g^ 
was  a  judgment  in  a  csimfnal  cause  or  Mi***  7?!^ 
scotion  47  of  the  iadfcature  Aot»  1879.    The  JiiT^ 
was  pronouBOSd  upon  an  applicatioii  to  dkohiiliM*' 
son  from  custody  to  whidi  die  had  besa  coaan"  f 
tk*  magistrate  under  section  10  of  the  SstnAtifli  M 
1870.    Section  10  oomuMnoes  with  wodi  «bhh«« 
that  the  proceedings  were  taken  «  in  the  esse  ^*^^ 
crimind  accused  of  an  extraditlott  orime"— thatii«"p 
a  crime  whidi,  if  committed  in  Bogland,  wodd  In  «J* 
the  crimee  described  in  the  first  schedda  ^jTl 
There  was  a  foreign  warrant  anthorliing  thetiw»f^ 
aoensed.    Tbe  maaistrates'  dmlv.  unon  tbe  seemd  W 


The  magistrates'  duly,  upon  tbe  seemdv^i 
brought  before  him,  was  to  dedde  wfaetbsr  vOie  w 


accused, 

r  before  him,  was  to  dedde  wfaetbsr  "-v^  ^ 
snflldent  evidence  which  would,  according  to  the  w; 
England,  justify  the  oommittd  for  trid  of  ^P'S 
if  the  Clime  had  been  committed  hi  SoglM'  ^ 
aoems  to  mo  to  be  dearly  a  crimind  mattsi.  TbikM 
so,  the  applicatkm  for  a  haUae  oorpas  to  dlpA«*^ 
accused  from  cnatody  was  made,  and  ths  ]^_^^^ 
the  Queen's  Bench  Dividon  thereon  was  P'"'^"*''?^ 
erimhid  matter,  though  the  crimind  mattsr  dw»*J 


iU  inception  in  the  High  Oourt.    In  m j  opidoti  "^ 
fore,  the  question  is  quite  free  from  douMi  saaf*^ 
no  Jurisdiction  to  entertain  this  appeal 
Appeal  diemieeed. 

SoUdtors  for  the  appellant,  Roelke  4tCh^^ 
Wedsei,  dt  SowM,  Birmingham. 
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Oomr  OF  Appbal. 


OoLQOHOuir  V.  Bbooea. 


OOVBT  OF  AvPBAXm 


Ami  Q.  fi.  DiT. 


IfAroh  %% ;  April  S8. 


COLQUHOTTH   f.    BbOOXS.    («.) 

Jmomm  fa»— BiMtneM  in  Auiiralia'^Parhur  ttaidmd 
^JBngiand — Liabiliiy  far  proflU  acoruing  abroad 
and  mat  JroMtmiHtd  lo  Sngfamd^l^  d  17  Ftef,  c  34, 

il  paritur  in  a  firm  emrtfing  an  Imiinmi  aoMy  at 
Mdhawwt  reridad  whotty  in  England.  A  parUan  af 
ki$  $har§  in  th$  profiU  of  ih§  Mdhoumt  huH^an  mnm 
trantmOUd  lo  him  in  BngUnd  and  duly  roUnrwd  hy 
1dm  for  oMetimefil  to  income  1am  The  remainder  of 
ld$  ihmre  wu  left  in  Aueiralia,  and  eiood  to  hie  eredU 
en  the  lookt  of  &e  firm.  Saving  been  aeteeeed  to  inoame 
Umanihe  whole  amanni  of  hie  ehare  af  the  profiU^ 

HM^  by  Lord  Ibhor,  IT.B.,  and  iMpee^  L.J.  (Fry, 
U.,  dimnUng\  reeereing  the  dediion  of  the  Qaoen*! 
Bench  Dfvirioii  (rate,  p*  88S),  thai  he  urat  only  liable  to 
h  ameeed  to  income  tarn  in  reeped  of  thai  portion  of 
JUi  ihare  af  the  profile  af  the  Mdboume  bueinete  freuM- 
wdtted  to  and  reeeiied  by  him  in  thie  country. 

Appeal  from  the  deeitioii  of  a  divitlo&el  oonrt  (Stephen 
nd  WUIik  JJ.)t  reported  anfs,  p.  332,  19  Q.  fi.  D.  400.  . 

Hr.  Heniy  Brooke,  who  reaided  eolely  in  EogUnd,  and 
mxniA  an  bnelneae  here,  wae  aleo  a  partner  in  the  firm 
ot  Brocket  BoUneon,  &  Oo.,  of  Melbourne,  Aottralia, 
^kMh.vaa.«itirel7  diatinot  from  bia  Bnglieh  bnaineat. 

A  eotafai  poitiMeC  the  proflte  made  in  the  Anetralian 
bMbnewaaHMnl^  tnaantttad  to  Mr.  Brooks,  and 
OB  that  portion  ao  leoelTed  by  him  in  Higlind  he  had 
paM  iaoooie  tax.  The  remainder  ot  the  annual  profit* 
Vif  piaoad  to  bie  credit  in  the  booka  of  the  ▲iiatrAlian 
iba,  and  wae  not  tranamitted  to  him  in  Eoglnnd.  Mr, 
Braob  hafing  been  aaaeeaed  on  the  whole  amount  of  bU 

that  he  ought  only  to  have  been  oharged  on  ao  mnoh  of 
Itaawae  notoally  reoeiTed  by  him  in  England,  and  a 
eaaa  waa  ateted  by  the  Inoome  Xaz  Oonuniaaionera  under 
43  A  44  YioL  o.  19,  a.  59,  lor  the  opinion  of  the  court 

Tha  court  were  divided  in  opinion,  Stephen,  J,,  hold- 
fag  that  Hr*  Brooke  was  liable  in  reapeot  of  the  whole 
Meet  the  proilta,  and  WiUe,  J.,  being  of  opinion  that 
be  vaa  only  liable  In  rieepeot  c^  that  portion  of  the 
pnftti  aoftnally  reoelTed  by  him  in  thie  country.  WiUe,  J., 
••  the  Junior  Judge^  haTing  withdrawn  bia  Judgment, 
Mr.  Bnoks  appealed, 

8h  Sanry  Janm.  Q.O.f  T.  E.  BenMon^  and  A.  C. 
Siod^  lor  the  appeUant 

Sir  R.  E.  WAder.  A.O.,  Sir  E.  Clarke,  8,G.,  rad 
A»  F.  Zh'cey,  for  tbe  Chown. 

The  argnmente  used  were  the  aame  ae  in  the  oonrt 

Mow. 

The  f<iIlowing  additional  caaee  were  cited  :— ^ffom^y. 
|0M«rta  ▼•  Alexander,  33  W.  B.  355,  L.  B.  10  Ex.  80 ; 
Wtrie  T.  Colquhaun,  ante,  p.  613. 

April  Stf.— Lord  EaHBB,  M.B.— >Tbis  oaae  appeen  to 
e  to  be  one  of  the  bigbeet  importenoe.  The  appdlrat 
a  Bubject  of  the  Qneen,  aolely  reaident  in  England. 
^Ba  hee  a  bnaineea  which  he  carriee  on  in  England,  and 
'■  h  reapeot  of  which  be  pays  income  tax  He  ie  alao  a 
partner  in  a  bnaineae  which  is  carried  on  in  one  of  the 
•olooiee*  That  Iwsineee  Ie  managed  solely  in  the  colony 
ly  hie  partneiB  there,  the  appellant  taking  no  part  in 
Ike  management,  and  the  whole  of  that  business  Is 
tvried  on  ootslde  the  United  Kingdom.  Part  of  the 
pnceeds  of  that  bnainesa  baYc  from  time  to  time  been 
Maitted  to  bim  in  thia  country,  and  in  reepeet  of  that 
part  of  the  proceede  which  he  hae  actually  leceiTed  he 

(«•)  Bepotted  bj  A.  P.  Fxbobtal  Knp,  Eaq.,  Banister- 
aULaw. 


has  paid  income  tax.  But  it  has  been  said  that  he  b 
bound  to  pay  income  tax  nbt  only  upon  that  part  of  the 
profits  of  the  colonial  bnaineae  whioh  he  has  received  in 
thii  country,  but  alao  on  the  whole  of  the  reat  of  hie 
abare  of  the  profita  of  that  businesa. 

The  queetion  really  depende  upon  the  oonstruotion  to 
be  put  upon  echednle  D.  of  eection  8  of  the  Income  Tax 
Act,  1353  (16  &  17  Vict  c  34). 

It  Ie  impoesible  to  have  words  larger  than  thoae  there 
used.  The  only  condition  appeare  to  b^  that  the  person 
taxed  must  be  a  person  reeidingin  the  United  Kingdom. 
There  ie  no  Hoiitation  as  to  the  time  for  whioh  he  moat 
reside  or  as  to  the  dees  of  pereon  eo  reaiding. 

The  worda,  if  taken  in  Uieir  largeet  aeuae,  apply  to  a 
foreigner  J  net  as  much  as  to  a  servant  of  the  Qaeen. 
It  Is  this  which,  in  my  opinion,  makes  the  oaae  of  auoh 
great  importance.  For,  if  the  worda  are  to  be  read  in 
their  folleet  aenae,  any  foreigner  reeiding  in  thia  oonntry 
for  a  time  auflloient  to  make  bia  stay  a  reeidenoe, 
would  hate  to  pay  income  tex  for  any  kind  of  prop- 
erty wbateter,  whether  situate  in  the  United  King- 
dom ox  elsewhere.  That  ie  to  aay,  although  not  a 
farthing  of  the  inoome  derived  from  that  property  ie 
received  in  thie  country,  and  although  that  property  ia 
managed  and  carried  on  wholly. outside  thie  country, 
nevertbdesB,  the  mere  fact  of  the  owner  of  the  property 
residing  here  will  make  that  property  linble  to  inoome 
tax.  Let  us  take  an  instanoe— one  whioh,  aa  we  know, 
is  happening  every  day.  Snppoee  an  American  who  is 
carrying  on  an  enormous  businees  in  the  United  States 
comee  over  here  to  reride  for  a  year,  as  is  not  uncommon. 
He  bringe  bia  family  and  takee  a  houae  in  London  or 
dssmhese— which  is  obviously  suiBeient  to  satisfy  the 
term  "reaidki§*' — ^for  three  montha  or  for  a  longer 
period.  Then  if  the  woiilfl  of  this  enaetmont  are  to  be 
given  their  f  nllsst  meaning  he  is  to  be  subject  to  inoome 
tax  in  reapect  of  the  whole  of  bia  Amarioan  trade,  no 
part  of  whioh  may  be  with  or  from  thia  country,  and 
although  he  may  be  taking  no  part  whatever  in  the 
management  of  that  trade  while  he  la  reaident  here.  He 
will  have  to  subject  the  ciroumstancee  of  that  business 
to  persons  in  Englrad,  who  will  have  the  right  to  re- 
quire from  bim  iiBdaviti  as  to  the  profits  of  that  bnai- 
neae, and,  for  aught  I  know,  will  have  the  right  to 
require  him  to  produce  the  trade  biok*  and  accounts 
for  their  inspection. 

If  aneh  were  the  oaae  I  think  this  Government  woold 
receive  a  remonetrance  from  the  Oovemment  of  the 
United  Statee— a  remonatraoce  which  they  would  find  it 
hard  to  sniwer. 

Such  an  inquiry  and  euoh  a  method  of  taxation  would 
be  absolutely  contrary  to  the  comity  of  natione. 

Or,  again,  let  ue  take  some  great  Hungarian  noble- 
man with  enormous  eetates  in  Hungary.  He  comee  to 
this  country  on  a  visit  with  his  wife  and  family,  and  he 
takee  a  reeidence  of  his  own  for  a  time,  such,  for 
Instance,  as  a  moor  in  Scotland,  and  there  he  reeldes  for 
awhile.  Hia  vast  eetate  in  Hungary  is  in  the  meantime 
managed  by  hie  stewarda  and  people  there.  Oan  it  be 
•uggeeted  that  be  must  pay  inoome  tex  while  he  reaidee 
bore  on  the  whole  of  that  property,  although  no  part  of 
the  prooacde  of  it  are  received  in  thii  country  P  Surely 
if  euoh  were  the  case  we  should  have  unanswerable 
remonatrancee  from  every  foreign  (Government.  I 
think  they  would  be  unanawerable  becauae  thia  would 
be  a  meet  tyianaical  and  abnormal  enactment  with 
regard  to  matters  with  whioh  this  country  has  nothing 
to  do.  Now  what  ia  the  rule  of  interpretation  to  be 
applied  to  an  Act  of  Parliament  which,  by  reaaon  of  its 
general  worde,  produces  such  consequenoea  ae  theee  f  I 
take  the  rule  to  be  this— that  it  cannot  be  supposed 
that  the  English  Periiament,  by  reason  of  its  having  used 
general  words,  are  attempting  to  do  that  which  would  be 
an  outrage  on  the  law  and  comity  of  nations^  and  which 
would  lead  to  Inevitable  and  unauswerable  remonstrance* 
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ItiBtftie  that  if  we  sboiild  be  ^eifeotly  oertadn  tlMut 
(ParliBment  had  intanded  to  oommit  that  which  I 
deliberately  st^natlse  at  an  outrage,  we,  ae  men  ad* 
ministraton  of  the  law»  aboold  be  bound  to  oarry  it  out, 
leading  it  to  the  GtoYemmeirt  of  theoountry  to  meet  the 
coDBequtnces  of  suoh  an  enactment.  Bat  anlees  that  is 
made  perfectly  dear,  unleee  it  appeari  fiom  the  dif eet 
words  that  the  Legielatnre  expreatly  intended  to  do 
thiB,  I  think  we  ought  not  ao  to  construe  the  enactment. 
I  think  that  we  ought  so  to  limit  mere  general  words 
as  to  make  them  reasonable  and  piopec  That  is  the 
ground  on  which  L  intend  ta  dwide  this  ease. 

£elianoe  was  placed^  both  by  Stephen,  J.,  and  in 
argument  here,  upon  sections  of  the  Act  which  sped- 
fieally  deal  witii  the  difference  between  things  belong- 
ing  to  other  countries  and  things  belonging  to  this 
country,  and  upon  the  maxim  etcpreisto  uniM  eatdtmU 
aUefiui,  but  I  agree  with  Wills,  J.,  in  thinking  that 
that  ia  not  a  binding  doctrine,  but  is  only  one  which 
must  be  used  where  it  is  reasonable  to  use  it. 

I  could,  if  I  thought  it  advisable,  show  fmm  the 
early  part  di  schedule  ]>«  that  the  wmdto  **fiom  my 
kind  of  property  whatcTer''  must  be  limited.  The 
method  of  arriving  at  the  annual  value  of  landed 
property,  for  instance^  by  taking  the  rack  rent  vahie, 
woold  be  inapplicable  to  foreign  lands  where,  for  angbt 
we  know,  there  axa  na  such  tbiags  as  raek  rants.  So, 
toot  as  to  fordgn  funds  which  must  beinclnded  if  the 
latgest  signifioation  is  given  to  these  words,  yet  they 
ase  expressly  dealt  with  by  the  Act  which  is  ineor* 
porated  with  this.  Nor  do  I  think  the  words  in  <"  the 
United  SIngdoni  of  eSsewheco  "  were  intended  to  apply 
to  colbnies  which  have  a  separate  parliament  of  their 
own  or  to  foreign  oonntiies.  I  think  they  probably 
were  intended  to  include  only  those  outlying  parts  of 
the  Queen's  dominions  over  which  Parliament  has  a 
right  to  exercise  such  powers.  But,  as  I  say,  I  deliber-' 
ately  abstain  from  entertaining  such  questions  as 
these,  because  I  desbe  to  rest  my  Jud^oent  on  the 
broad  ground  which  I  Iwva  stated  before. 

I  agree,  therefdre,  with  Wills,  J.  I  adopt  all  the 
reasons  which  he  hai  given  in  his  judgment,  and  I 
think  the  judgment  wlUoh  has  been  entered  must  be 
reversed* 

FxT,  L.J.-^Itt  this  caae  I  have  the  ]]dsf ovtune  to  dlifer 
from  the  Master  of  the  Bolls,  and  to  think  that  the 
decision  of  the  Divisional  Oourt  eayressed  by  Stepketi, 
J.,  ia  the  correct  decision. 

The  qneation  which  we  have  to  detswnhia  is  flkis. 
dan  a  resident  in  the  UnHed  Khigdam  b*  ehai^  with 
income  tax  in  respect  of  tha  profits  of  a  business  in  the 
colonies  or  a  f  oralga  country  wtiich  profttB  belong  to  the 
resident,  but  have  not  been  transmitted  to  him  or 
received  by  him  in  this  country  f  With  i«gud  to  anah 
portion  of  the  profits  as  he  had  aatoaUy  received  in  this 
country,  he  has,  as  I  nndewtnnd,  bean  charged  without 
question.  The  point  arises  with  regard  to  profits  aosrued 
to  him«  but  not  received  by  him.  To  answer  that  quae* 
tion  we  must  turn  to  the  schedule  D.  of  16  d;  17  Tict. 
0.  84,  and  we  find  there  the  intention  to  creaU  a  charge 
on  the  person  for  and  in  respect  of  the  snmml  profits  or 
gains  arising  or  accruing  to  any  pemon  residing  in  the 
XTnited  Kingdom  *<  from  any  kind  of  piopefty,  whether 
situate  in  the  United  Kingdom  orebewheie^  and  for  and 
in  respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  realdtaig  in  the  United  Kingdom 
from  any  professkm,  trade,  employment,  or  voaatian, 
whether  the  same  shall  be  respsctlvely  oairied  on  In  the 
United  Kingdom  or  elsewhere^"  to  be  charged  at  a  cer- 
tain rate.  Thenthasamescfaednlegoeaontoprofldeor 
to  create  a  charge  **in  respect  of  the  annual  profits  or 
gains  arising  or  aecruing  to  any  pemon  whatever, 
whether  •subject  of  her  M^esty  or  not,  although  not 
resideot  in  the  United  Kingdom,  from  any  property 


whatever  within  the  Uuited  Kingdom  or  aiiy  pitfsirioi, 
trade,  employment,  or  vocation  exerdMd  in  the  Uaitod 
Kingdom."  Now  I  pause  to  make  upon  that  sehedflh 
two  or  three  obeervaticna. 

In  the  first  place  it  ia  upon  "  proflti  or  gain  ari^ 
or  accruing/'  I  cannot  read  those  woeis  ta  nm 
''received  by."  If  they  wero  Umited  to  pnitaasi 
gaina  *'  reoeived,"  the  limltatlona  would  apply  a^aiUj  to 
all  her  ICajeaty'a  aubjecta,  and  to  all  foceig&fln  no&i 
in  the  country.  Thft  result  would  be  thatao  iimm 
tax  would  be  payable  upon  profita  which  aoorafldybit 
wbioh  are  not  actually  received,  although  looh  pnfih 
might  both  be  earned  and  have  accrued  in  tba  Uiitoi 
BUngdom. 

Now,  in  the  next  place,  t  wish  to  obasrre  (hit  U 
language  of  the  statute  is  oxpreaa.  It  ia  "fnn  mf 
profeeaion,  trade,"  and  so  forth,  "whsthar  Ite  aaw 
shall  be  raspectlvely  carried  on  in  the  United  Sbgte 
or  elsewhere."  What  is  the  meaning  of  hiiertingM 
daoss,  except  to  indieate  the  mind  of  tiia  Iiiiihilihi 
that  for  the  porpose  of  taamtion  it  is  imaateiiil  vMs 
the  trade  be  carried  on  in  the  United  Kingdon  or  h 
any  part  of  the  world  outside  the  United  ISkifa^ 
"  OPhe  United  Kingdom  or  ehewfaere,"  by  iti  attmtiit 
deecription,  indudes  the  whole  world,  end  fiiofB  vnh 
can  be  introduced,  it  seems  to  me,  for  nopaipoiai*> 
cept  to  express  the  intention  of  the  LegjrfatnrfrtDjiay 
persons  resident  in  this  oonntry  with  pwftti  drfiw 
from  any  trade  carried  on  in  any  part  of  the««d& 

It  will  be  obserred  that  the  whole  aeopa  of  " 
D.  is  this:  If  the  perwm be  wfOiin  the  United" 
then  he  is  to  be  charged  in  respect  of  piofil 
or  arising  in  any  psrt  of  the  world,  and,  if  ••Jjj 
arise  from  a  buainess  or  property  within  llrWiw 
Kingdom,  then  it  is  to  be  deducted  froma^fjiii^ 
though  he  may  reside  in  any  part  t)f  the  wodi 

The  two  branches  of  the  schedule  aie  ^J^'T 
at  the  person  redding  or  to  whom  the  scad  d  yv 
arises,  the  other  at  the  thing  from  whidttig* 
accrue,  and  I  cannot  help  coming  to  the  wiMtf*** 
not  merdyaro  profits  arising  in  a  fordgn  w^  J^ 
the  words,  but  th^  are  within  the  iUi|ilB*i*T  • 
pressed  meaning  of  thiv  section.  ^ 

It  may  not  be,  perhaps,  imomterid  to  oheecwttfw 
language  of  this  section  is  undent  in  tfaii  ■*»»? 
with  the  dogle  exception  of  persons  n>^^Jf'2 
who  wero  not  charged  by  Pitf  s  Act  (89  »  f . 
fltohedule  D.  has  been  in  the  same  foma,  I  baiiw%iM^l 
the  Income  Tax  Acts  which  have  ««ir  bssn  psHMi 
with  the  exoeptton  I  refer  tc^it  is  the  eaoeift 
Act,  the  same  in  Addingtou's  Act,  Mid  it  has 
the  same  throughout.  Now  I  turn  ftom 
itsdf  to  the  mlas  thai  an  stili  hi  farce  vWi 
it,  and  which  will  be  found  with  the  100th  leoC 
the  earUer  Act  The  stetuta  of  lSi2  profidei 
the  duties  hereby  granted  under  schedule  D*  • 
'  asseesed  and  charged  under  the  following  idii. 
first  of  those  rules  is  important,  dnce  it  dlslfaisflr 
that  the  chaiega  is  not  a  chaice  nfon  the  pmfl" 
charge  upon  the  pemcB»  U  saya  that  the 
tioned  duties ''shaU  be  diaiged  annadlyoMi 
by,  the  pessous^  bodies  paUtia,  and  ao  forth  mbI 
entitled  unto  the  same,"  and  then  it  goes  on  to 
ositdn  *<mles  for  aaaectalnhig  thesdd 
dutiss  in  tihe  partioalar  cases  bardn  menHoi 
desiro  to  dweU  upon  thece  wrads^  becaase  th^ 
me  to  show  this,  that  the  intanliom  of  theidis 
diminish  this  genamUtf  of  the  fraoeding  eassT 
only  to  furnish  a  mode  ac  guida  wheie  tte 
rules  apply»  Where  they  do  not  apply,  ^^  "* 
given  to  the  general  annotment  hidspsadmfly  ■ 
Nowthcee  rules  proceed  In  thia  way.  ---^ 
dMIaat  dasaa  whlah  aaa  anhaifiiMta  #iMy»r^ 
charge  created  by  schedule  D., «*  <*«  ^"K^^Zgi 
the  case  in  question:— "  Duties  to  be  chaiged  la  m^ 
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of  as;  titde,  mannfaetare,  adTenture,  or  oonoern  ia  the 
fiitiin  of  trade  not  contained  in  anj  other  sohedole  of 
tkbAet"  Now  I  merely  refer  to  theee  roles  to  point 
oQft  that  the  second  rale,  which  follows  that  first  case,  is 
ateDphatio  as  the  language  of  schedule  D.  itself,  show- 
fiytkeiBtentian  to  charge  the  persons  wi0h  the  profits 
OD  BBj  oonoern  carried  on  bj  them  in  the  XTnited  King- 
dom or  dsewbere. 

Ftatingthen,  I  ocnfeaa  that  the  aondnsion,  to  my 
jnhid,  is  tiiis»  that  the  obTious  and  express  language  of 
ihs  I^gUatnie  does  create  a  charge  upon  pemons 
Midmt  lathis  country  in  respeotof  any  profits  where- 
flMr  they  nay  haTe  teen  earned. 

Agifaut  that  conduaion  varioua  propodttona  baTO 
bseaprsseoted  to  us.  The  first  is  that  which  has  been 
opmnd  with  so  much  foioe  in  the  judgment  of  the 
iMar  of  the  Bolls.  Itiasaid  thatitis  an  ontMgaon 
tta  law  of  aationa  to  suppose  that  tha  Iiegitlatnre  of  thia 
««tay  could  have  created  a  ohaiga  upon  loieigaera 
MMant  vithin  this  oountiy  in  respect  of  tha  pioflts  on 
Adr  trades  carried  on  in  other  eountriee.  .Kow  it 
ipma  to  ma  that  that  ia  an  argument  not  for  the  Judge 
lit  lor  the  lawgiver ;  and  that  the  forcible  obsevvationa 
«ltheMsstsr  of  the  Soils  might  weU  be  addresaed  to 
tts  Hooae  of  Lords  in  his  oharactev  aa  a  legislator,  but 
ne  sot  sdspted  to  the  tribunal  which  has  merely  to 
iatemiMwhatwaa  in  the  mind  of  the  Legislature  aa 

ri  la  timae  eaaotments.  It  must  be  borne  In 
ftilthe  Legialataw  of  every  country  aaserti  the 
opt  ts  Inpsse  certain  taxes  upon  every  person  who 
<itni  Mr  Isrritory  or  becomes  a  xesideBt  in  it.  It 
y^  I  iiippose,  be  argued  for  one  moment  that 
wniitomd  forei^iem  a*e  not  liable  to  costoma  duties, 
vfotismeiBe,  or  to  the  lleenoe  duties,  or  to  local  mtsa 
**■  <^r  tske  up  their  residence  within  this  country. 

wMar,  therafore,  the  wind  of  the  Legislature  ie 
toohsigB  the  persona  who  are  loreigneBe  and  lequive 
Mto  pay  ineome  tax  according  to  a  particular 
iWbrI,  jsema  to  me  to  be  a  mere  queation  of  enaet- 
I  do  not  undentaad  that  it  is  argued  that  a 

'  h  not  to   be   charged  with   income  tax  in 

>*9Mt  of  profite  which  he  receives  in  this  country  from 
MiMRisd  on  abroad,  but  if  ft  be  lawful  and  oom- 
iMts  tiie  Legialalure  of  this  country  to  charge  him 
ff  ttw  profits  BO  received  by  him  here  ia  resect  of 
Ml  shmad,  wby  is  It  not  within  their  competence  to 
■M  Ub  with  profits  accrued  to  him  while  resident  in 
■Ksovntiy  f    The  principle  upon  which  we  ought  to 

Kia  considering  an  Act  of  thia  description  is,  I 
0  be  learned  from  the  language  of  Lord  Cairns. 
l^if^lNaBhig  the  Hiouae  of  Lords  ia  the  case  of 
J^rttyiaa  v.  The  AUorneirGmma,  Lw  B.  4  H.  L.  100, 
2^  ISS,  he  said  :--'*Tbe  principle  of  all  fiscal  legfala- 
pBltthis.  If  the  person  sought  to  be  taxed  comes 
PUa  the  letter  of  the  law  he  must  be  taxed,  however 


*the  hardahip  may  appear  to  the  Judidal  mfaid  to 

On  Hkm  other  hand,  if  the  Grown  seeking  to  recover 

»te  cammt  bring  the  subject  within  the  letter  of  the 

^osuhrjeet  is  free,  however  apparently  within  the  spirit 

^  lev  the  eaae  might  otherwise  appear  to  be.  In  other 

^  if  there  be  admissible  in  any  statute  what  is 

in  eq^iitaUe  oonstruotion,  certainly  such  a  construe*' 

lb  not  admiasible  in  a  taxing  statute  where  yon  can 

"''^  adhere  to  the  words  of  the  statute." 

f  the  aext  argument  which  is  addressed  to  us  is 
Iritis  said,  in  the  language  of  Lord  Weatbury,  that 

g*1sh  Act  of  Parliament  cannot  be  applied  to 
wpoity  whilst  It  remains  foreign  property.  I 
\  his  obeervationa  in  the  case  of  The  AUorn§^^ 
?•  OampheU,  81  W.  R.  84n,  L.  B.  5  H.  L. 
PvvUeh  was  dwelt  upon  by  'Wills,  J.,  in  his  able 
QNBt  in  the  court  below.  That  proposition  of  Lord 
Jjjwwy'a  I  have  no  desira--if  I  had  the  power^to 
|1*t  liem,  but  in  my  judgment  it  does  not  apply 
^  fovem  the  present 


The  income  tax  is  not  like  the  suooesslon  duty  or- 
tiie  legacy  duty,  a  charge  upon  a  thing.  The  income 
tax,  as  I  have  already  shown  from  the  language  used 
in  the  statute  In  schedule  D.,  is  a  charge  upon  a 
person  in  respect  of  a  thing,  imd  I  know  of  no  prin- 
ciple of  law  which  prohibits  the  Legislature  from 
using  foreign  property  or  anything  in  the  worid  ttiey 
like  aa  the  standard  by  which  the  person  resident 
within  this  country  is  to  be  charged.  That  Is  all  that  is 
sought  in  the  preeent  case* 

The  third  argument  which  I  desire  to  consider  ia  this : 
It  Is  said  that  there  are,  in  the  statute  itself,  indications 
that  l^e  charge  is  to  be  made  only  ia  respect  of  the 
foreign  moneys  received  in  this  country.  For  that  our 
attention  was  drawn  to  cases  4,  5,  and  0.  I  have 
already  observed  that  the  cases  are  only  subordinate 
divisions.  Tbe  rules  with  regard  to  eadh  case  only 
apply  to  the  particular  case.  Now  the  foartSi  case  is 
this :  It  is  for  the  computation  of  duties  on  securities 
In  the  Colonies,  and  un&ubtedly  there  the  rule  Is  this. 
The  duty  to  be  charged  in  reapect  of  it  ''shall  be 
computed  on  a  sum  not  leas  than  a  full  amount  of  the 
sums  (so  far  as  the  same  can  be  eomputed)  which  have 
been  or  will  be  received  in  the  United  Kingdom  in  the 
current  year,  without  any  deduction  or  abatement,"  and 
in  the  same  way  case  5,  which  deals  with  the  computa- 
tion of  duties  in  respect  of  foreign  possessions  or  posses- 
sions in  the  Oolonies,  must  be  on  the  sums  actually 
received  in  the  ITslted  Kingdom,  and  the  computation 
of  duty  on  undescribed  profits  is  undoubtedly  on  the 
profits  and  gains  received  annually. 

In  those  cases,  undoubtedly,  the  Legislature  has  been- 
minded,  probably  from  reasons  of  convenience,  to  confine 
its  rule  to  moneys  received.  That  appears  to  be  the 
trae  construction  to  be  put  upon  the  roles  relating  to 
those  cases.  But  I  am  unable  to  find  anything  whioh 
authorizes  me  to  extend  the  particular  language  in  those 
cases  to  a  portion  of  the  tax  which  comes,  not  withtn 
those  cases,  but  within  other  cases.  J  have  no  right  to 
extend  the  limitation  imposed  upon  thoae  partionlar 
portions  of  the  duty  to  the  other  portions  of  the  duty. 
The  rules,  as  I  have  already  pointed  out,  are  only  to  be 
used  in  the  partleular  cases  to  which  they  apply. 

They  do  not,  therefore,  in  my  Judgment,  furnish  any 
genend  guide  for  the  interpretation  of  the  statute.  On 
the  contrary,  they  seem  to  me  to  show  thia,  that  the 
*' reception,"  **the  receipt,"  Is  not  the  same  as- 
"  accruer,**  and  that  when  the  Legislature  were  minded 
to  deal  with  aetual  receipts  they  used  unequivocal 
language.  Therefore  I  feel  myself  all  the  more  bound 
to  give  tiie  natural  and  full  significance  to  the  words 
"arising*'  and  "accruing"  as  applied  to  the  profits 
with  which  we  have  to  dml.  For  these  reasons  I  feel 
myself  compelled  to  hold  that  the  decision  of  the 
Divisional  Court  was  correct. 


LoPBSy  LJ.— I  agree  with  the  Judgment  of  the 
Master  of  the  Bolls  and  of  Wills,  J.,  and  I  cannot  agree 
with  the  Judgment  of  my  brother  Fry,  L.J.,  and  of 
Stephen,  J. 

The  question  ralaed  in  this  case  Is  most  impertant. 
It  is  whether  a  reaident  in  lAie  United  Kingdom  is  to  be 
charged  with  income  tax  in  respect  of  the  profits  of  a 
business  in  the  Oolonies  or  in  foreign  parts,  whick  profits 
belong  to  that  resident,  but  are  not  transmitted  to  or 
received  by  him  in  this  country. 

This  depends  upon  what  is  the  true  construction  of 
schedule  P  of  16  d;  17  Yict.  c.  34. 

It  ia  said  that  the  intention  of  the  Legislatore  was  if 
the  person  was  within  the  United  Kingdom,  to  charge^ 
him  for  profits  wherever  arisingt  or  if  the  bueiness  vraa 
within  the  United  Kingdom,  to  charge  the  person 
wherever  residing. 

I  think  that  this  is  a  correct  construction  of  schedule  D., 
but  subject  alwaya  to  this,  that  the  profit  or  gahi  must 
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be  receifed  by,  or  come  to,  the  penoa  to  be  charged,  io 
the  United  EiDgdom.  I  underetaud  the  worde  '*  arisiog 
or  aocraiDg  to  any  person  realding  in  the  United  King- 
dom "  to  mean  '*  coming  to  hie  hande  or  receifed  by  him 
in  the  United  Kingdom."  The  eeoond  part  of  schedule 
D.  refers  to  profits  or  gains  actnally  made  in  the  United 
Kingdom,  which  would  be  chargeable  whercTer  the 
recipient  resided.  Ic  is  difficult  to  belieTC  that  the 
Legislature  intended  to  make  a  resident  in  this  country, 
maybe  for  a  temporary  purpose  only,  chargeable  with 
income  tax  in  respect  of  profits  made  in  another  country 
and  which  are  never  transmitted  to  or  receifed  in  this 
country,  and  which  are  expended  in  the  colony  or 
foreign  country. 

The  profision  with  regard  to  temporary  residence  in 
the  United  Kingdom  for  less  than  six  months  fafours 
the  construction  I  put  upon  schedule  D.  Such  tem- 
porary residents  are  not  to  be  charged  with  income  tax 
as  persons  residing  in  the  United  Kingdom  in  respect  of 
profits  or  gains  receifed  from  or  out  of  any  posfcssions 
in  any  of  her  Majesty's  dominions  or  any  foreign  posses- 
sions, or  from  securities  in  any  of  her  Majesty's 
dominions  or  foreign  securities,  but  are  to  be  chargeable 
after  (ix  months'  residence.  The  chargeabillty  here 
depends,  it  must  be  obeerf  ed,  upon  the  profits  or  gains 
being  receifed  in  this  country.  Again,  tiiere  is  another 
indication  in  the  statute  that  the  charge  is  to  be  made 
only  in  respect  of  foreign  moneys  receifed  in  this 
country  (see  case  4  and  the  rule  applicable  to  that  case). 
Oan  it  be  successfully  contended  that,  while  the  com- 
putation of  profits  on  securities  and  possessions  out  of 
the  United  Kingdom  are  to  be  made  on  the  amount 
only  receifed  in  this  country,  profits  made  abroad  in  a 
trade  or  business  which  are  nef  er  transmitted  to  or  re- 
ceifed in  this  country  are  to  be  chargeable,  and  that, 
too,  although  the  person  to  be  charged  Is  residing  here 
for  a  temporary  purpose — for  instance,  less  than  six 
months  and  in  circumstances  where  he  is  not  chargeable 
efen  in  respect  of  profits  or  securities  or  possessions 
receifed  in  this  country  P  I  am  at  a  loss  to  understand 
on  what  principle  such  a  distinction  can  be  maintained. 
It  seems  to  me  obfious  that  the  general  words  in 
schedule  D.  (hafing  regard  to  the  profiaions  to  which  I 
hafc  just  alluded)  must  reoeife  some  limitation.  I 
think  that  the  limitation  to  be  inferred  from  these  sec- 
tions is  that  the  duty  is  chargeable  only  on  the  amounts 
receifed  in  this  country  from  the  business  carried  on 
abroad  by  the  persons  sought  to  be  charged. 

The  maxim  expresno  uniui  exdusio  cUteriui  has  been 
pressed  upon  us.  I  agree  with  whiit  was  said  in  the 
couit  below  by  Wills,  J.,  about  this  maxim.  It  is  often 
a  faluable  serfant  but  a  dangerous  master  to  follow  in 
the  construction  of  statutes  or  documents.  The  exduno 
is  often  the  result  of  inadf ertence  or  accident,  and  the 
maxim  ought  not  to  be  applied  when  its  application, 
hafing  regard  to  the  subject-matter  to  which  it  is  to  be 
applied,  leads  to  inconsistency  or  injustice.  I  think 
that  a  rigid  obeerfance  of  the  maxim  in  this  case  would 
make  other  profislons  of  the  statute  inconsistent  and 
abfeord,  and  would  result  in  injustice.  I  cannot,  there- 
fore, permit  it  to  gof  em  my  decision. 

The  judgment,  therefore,  in  the  court  below,  in  my 
opinion,  was  wrong,  and  must  be  ref  ersed. 

Appeal  aUowed. 

Solicitor  for  the  appellant^  dhepheardi. 

Solicitors  for  the  respondent,  SolicUar  of  Inland 
Btvtnue. 


Kigft  Ootttt  of  3um. 


Chan.  Dif .  \ 
tty,J.  / 


Ohitty, 


Jan.  11,12,30. 
In  re  HoLLDresHBAi). 

HOLLDreSHXAD  V.   WXBSIKR.  (o.) 

Simple  eonfrad  deU-^Tenant  for  li/e—PaymejU  •/ 
intereit  by — Atknowledgment — Statute  of  LiuukUm 
(81  Joe,  1,  c  16)— 3  <t  4  WiU.  4,  c  104-Por<  pof. 
men(— J^dBecttfor— 9  Geo.  4,  e.  14—19  diiOTuit. 
97,  f.  14. 

The  law  in  regard  to  the  efftd  ofpayvmt  of  inkrd 
on  a  iimple  contract  debt  of  a  tetiator  hy  (he  tenardf^ 
life  of  the  real  tetaie  etande  on  the  eame  fotiting  at  ikd 
in  re$ped  of  payment  of  iniereit  on  a  ipeeiaUy  d^ 

The  principle  in  Boddam  v.  Morley,  5  fT.  22. 510, 1 
DeQ.J.  A  8. 1,  dieeueoed. 

Paymente  made  by  a  tenant  ftir  life  under  a  wB^ 
real  utate  held  to  be  euficient  admimon  of  ihe  JMIH 
of  the  real  eetate^  and  eufident  evidenoi  io  hvp  dim 
simple  eontraet  debt  of  the  teetaior, 

Thomas  HoUlngshead,  the  testator,  was  atikedititl 

his  will  poseeesed  of  certain  freehold  estate  lobiMtii  1 

mortgages  thereon  for  £700,  and  also  indebted  ^^  \ 

brother,  James  HoUingshead,  io  a  sum  of  £400,  mm  1 

by  promissory  note,  with  intereat  at  four  andtliiUr«  : 
cent. 


By  his  wiU,  dated  September,  1870,  the  tMWtf 
bequeathed  to  his  wife,  Mary  Ann  HolliagMi^ 
lutdy,  all  his  personal  estate,  subject  to  thsfV^ 
of  his  debts,  funeral  and  tostemmtaf  ff^ 
and  dcfised  aU  his  real  estate  to  hU  «tf  vift  « 
her  life,  subject  to  any  mortgages  or  <*iigi*^y^ 
which  might  be  subsisting  at  his  death,  ^^^^ 
remainders  ofer  in  fafour  of  his  children,  iBii(F>'"^ 
his  wife  and  Joseph  Webster  executrix  aadenflikMOi 
his  wilL  , . 

The  testator  died  in  April,  1871,  and  bii  waif««2 
profed  by  both  the  widow  and  Joseph  Webta'i"' 
personal  estate  being  sworn  under  £600.  _^ 

The  widow  entered  into  poeeeesion  of  tii4  ttfUlaf i 
real  and  personal  eatate,  and  continued  in  iso^  7^ 
sion  tiU  her  death.  From  the  testator'i  deitb " 
her  own,  she  regularly  paid  to  Jantst  HcW 
head,  and  afterwards  to  his  executois,  tb«  m^*^ 
on  the  £400,  but  there  was  no  e^idwee,  lra«  » 
form  of  the  receipts  or  otherwise,  to  show  wbith^^'^ 
payments  wete  made  by  her  in  her  charaekr  of  tt^ 
trix  or  as  tenant  for  life.  Joseph  Webster  aevec  tec^™ 
any  portion  of  the  assets,  and  beyond  protiikg  the j|^ 
nefcr  took  any  part  in  the  administration  ^^  ^^^  t 
tor's  estote.  The  >»idow  died  in  February,  U^i  ^'?* 
appointed  Joseph  Webster  her  executor,  bat  u  i"  y 
estate  was  insolf ent  he  had  ncfer  profed  bcf  ^m^ 

In  May,  1885,  the  mortgageeesoldthelre«Wd>ii>a' 
their  power  of  sale,  and,  after  hafing  sstisfiDd  th«[ra« 
mortgage  debt  and  costs,  paid  the  surplus,  uaouu^'' 
£397,  iuto  court  under  the  Trustee  Belief  ^ct. 

In  April,  1886,  the  executors  of  James  ^^^^^^^ 
commenced  the  present  action  against  Jofrph  ^*^ 
and  the  defisees  under  the  teststor^s  will,  f^^"^' 
creditors  for  £400,  to  hafc  the  real  and  t^"^^jZ 
of  the  testator  administered.  There  was  '^jfZ 
a  summons  on  behalf  of  the  dofisees  for  ^7^^^ 
to  them  of  the  fund  in  court,  and  tlto  ^^ 
by  the  executors  of  James  HoUingshead  for  p4|r 
out  to  them.  It  was  admitted  that  tbn  p^ 
in    the    adminibtration    action  were  the  ufllf  ^^*^ 

(a.)  Beported  by  V.  db  a  Fowxn,  B»q.»  BttMm^ 
Law. 
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of  the  tattetor.  It  wm  a1k>  tAmiU^d  that  there 
vas  no  penoBal  estate  of  the  testator  outotandiDg. 
There  vaa  no  dlieet  effdenoe  that  the  widow  reoeiTed 
masj  part  of  the  teatator'a  pereoaal  estate^  hat  the 
fodge  oame  to  the  oonolnaion  that  the  ]iiat  inference  waa 
that  ahe  did  reoelve  eome  portion  of  it,  thoagh  there  was 
BO  ovidence  to  ahow  how  mneh  ahe  reoeiTed  or  how  she 
applied  what  she  did  receire.  There  was  no  efidenoe  as 
to  the  testator's  foneral  ezpensesy  or  as  to  his  debts 
otiMr  than  the  £400  debt. 

All  the  snmmonaes  now  came  on  for  hearing  together, 
bat  all  aooonnts  and  inquiries  as  to  these  matters,  and 
generallj  as  to  the  administration  of  the  testator's  eatate, 
were  waived  at  the  bar ;  and  upon  these  faots,  as  ad- 
mittedy  the  only  questions  argued  were  as  to  the  elfeot 
of  the  payment  of  intereet  by  the  widow  duriog  her  life 
on  the  simple  oontraot  debt  of  £400,  and  who  was 
entitled  to  the  fund  in  court  representhig  the  testator's 
lealeatate. 

Maelean,  Q.C.^  and  Tyuen^  for  the  plaintiifs,  the 
OEeentora  of  James  HoDiogshead,  otted  Roddam  v. 
Xorlejf,  5  W.  B.  510, 1  De  Q.  J.  ft  8.  1 ;  Fordham  r. 
WaRU^  1  W.  B.  118,  10  Hare.  317 ;  Boaiunright  t. 
Boaiwrighi,  22  W.  B.  147,  L.  B.  17  £q.  71. 

FarweU^  for  Webster,  in  support  of  the  contention 
Ikat  the  pay menta*  were  made  by  the  widow  in  her  oha* 
lartfflff  ol  neeutriz  only,  cited  SehoUy  t.  WaUon^  1%  M. 
dc  W.  510;  TuUoeh  t.  Dunn,  I  By.  ft  H.  416  ;  Atkym 
aVatfpoU;  S&  ft  C.  SS;  BrocklehuTii  t.  J€§$op,  7  Sim. 
436;  fViuierw.  Innf,  4  Myl.  ft  Cr.  Ill ;  Wainman  i. 
Kfuman^  I  Ez.  Bep.  118  s  Tippdt%  t.  fTsanf,  1  Or.  H. 
«&  18f;  9Geo.  4,  e.  14;  Inrt  Oale,  31  W.  B.  538,22 
€feu  iX  820 ;  Putnam  t.  ^alss,  S  Boss.  188. 

Svnnftn  Eady,  for  the  defisees. 

Webb,  tot  legatees. 

Madean^  Q.O^  replied. 

Cur,  adv.  vuli, 

Jan.  30. — Cbittt,  J.,  after  stating  the  faots  and  ad- 


I  aa  sat  out  aboTs,  continued :— The  first  question 
which  ariaes  is,  ia  what  charaoter  the  widow  psid  the 
iatenat.     The  receipts  taken  are  lilent  on  tbo  subject. 
It  waa  argued  for  the  defendants  that  she  paid  in  her 
mn  tight,  but  this  is  untenable ;  she  was  under  no  per- 
ianal liability.    She  made  the  first  payment  in  April, 
1871,  about  a  fortnight  after  the  testator's  death.    It 
Ma  then  tfgued  for  the  defendants  that  she  made  the 
figments  in  her  charaoter  of  ezecutriz  only.    But  I 
Ihfaik  the  Just  inference  is  that  she  made  the  payments 
|'«li  her  character  of  tenant  for  life  of  the  resl  estate  as 
am  in  her  charaoter  of  ezecutriz.    She  paid  the 
reet  because  she  was  in  possession  of  assets  of  the 
■tor  ;  there  is  no  sufficient  reason  for  attributing  the 
f  ments  to  her  character  of  ezecutriz  only ;  on  the 
Ektcary,  the  cate,  on  the  facta,  is,  if  anything,  stronger 
Qfer  aajing  that  she  paid  in  her  character  of  tenant  for 
~  I  of  the  real  estate  of  which  she  was  in  possession,  and 
ch    haa  proTed   more  than  sof&cient  for  payment 
the  mortgage  debt ;  whereas  it  is  not  shown  that  she 
in   po»8es^n  of  personal  estate  applicable  to  the 
sent  of  the  interest.     In  Fordham  t.    l/FaUi$  Sir 
vge  Turner,  upon  facts  similar  to  the  present,  con- 
kxad  that  the  payments  ought  to  be  attributed  to  both 
fa. 
i  last  payment  of  interest  was  made  by  the  widow 
kSeptemtier,  1883,  and  the  present  proceedings  by  the 
tors  of  the  creditor  were  commenced  within  siz 
after  the  last  payment.     The  defendants^ .  the 
entitled  to  the  testator's  real  estate  in  remaindar 
:  the  widow's  death,  set  up  the  Statute  of  Limitotions 
ff^l  Jac  1,  c.  16)  as  a  bar  to  the  claim,  and  contend  that 
4^  ptocecdinga  ought  to  haTe  been  commenced  within 
^  years  after  the  testator's  death,  and  that  they  are  not 


affected  by  the  payments  of  interest  made  by  the  tenant 
for  life.  The  question-  which  then  arises  is  as  to  the 
eflsct  against  the  remainderman  of  payment  by  a  tenaut 
for  life  of  interest  on  a  simple  contract  debt  cavrying 
interest.. 

Strange  to  say,  the  point  dues  not  appear  to  have  been 
decided.  Boddam  t.  Motley  was  the  case  of  a  debt 
on  a  specialty  by  which  the  testator's  heirs  were  bound. 
There  it  was  dedded  by  Lord  Orauwotth,  with  the  aaaist- 
ance  of  two  common  law  Judges,  that  the  effect  of  pay- 
ment of  interest  on  the  »pedal^  by  the  tenant  for  lire 
was  to  keep  the  debt  allTC  and  set  the  action  free  aa 
against  the  remainderman.  This  decision  is  not  a  con- 
duaife  authority  in  faTour  of  the  phdntiffSi  because  the 
ezaet  point  there  decided  turned  upon  different  statutea 
from  those  which  apply  to  the  present  case.  But  the 
general  obserTations  of  the  Lord  Ohancellor,  and  the 
course  of  reasoning  pursued  in  his  Judgment  hSTe  an 
important  bearing  on  the  qneetion  before  me. 

The  statutes  which  apply  to  the  present  case  are  the 
statute  3  ft  4  WiU.  4,  c.  104»  and  the  Statute  of  Limita- 
tions of  James ;  the  arguments  at  the  bar  eztended  also 
to  Lord  Tenterden's  Act  (9  Oeo.  4,  o.  14}  and  the  Mer- 
oantUe  Law  Amendment  Act,  1856  (19  ft  20  Vict.  e.  91). 
The  statute  3  ft  4  Will.  4,  c.  104,  enacts  that  where 
(as  in  the  present  case)  there  is  no  charge  of  debts,  the 
real  estate  of  a  deceased  debtor  *'  shall  be  aesets  to  be 
administered  in  courts  of  equity  for  the  payment  of  the 
past  debts  of  such  person,  as  well  debts  dae  on  simple 
contract  as  on  specialty,"  and  that  **  the  doTisees  of  such 
debtor  shall  be  liable  to  all  the  sams  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as"  the 
heirs  or  devisees  of  any  person  dying  seised  of  freeholi 
estatea  were,  before  the  passing  of  the  Act,  liable  to  ia 
respect  of  such  freehold  eetates  at  the  suit  of  creditors 
by  specialty  in  which  the  heirs  were  bound.  The  Act 
oontahis  a  proviso  giving  a  priority  to  specialty  creditors, 
which  has  since  been  abolished  by  statute.  The  general 
effect  of  the  Act  is  plainly  to  place  the  simple  contract 
creditors  aod  spscialty  creditors  on  the  same  footing 
in  regard  to  the  real  estate  of  the  debtor,  save  that  the 
specialty  creditors  have  a  priority. 

It  was  suggested,  rather  than  argaed,  for  the  plain- 
tiffs that  the  effect  of  this  statute  of  WilL  4  was,  with 
the  ezception  only  of  the  priority  in  the  proviso,  to  place 
simple  contract  creditors  on  the  same  footing,  in  regard 
to  real  estate,  as  specialty  creditors,  so  as  to  confer  on 
simple  contract  creditors  the  benefit  of  the  same  Statutes 
of  Limitations  as  those  which  relate  to  specialties.     It  ia 
enough  to  say  that  the  suggestion  cannot  be  maintained. 
The  Statute  of  Limitations,  then,  which  applies  to  the 
present  case  is  that  of  James.    As  is  well  known,  that 
statute  required  the  action  for  the  recovery  of  a  simple 
contract  debt  to  ne  brought  within  siz  years  "  nezt  after 
the  cause  of  action."    It  contained  no  provision  as  to 
acknowledgments,  or  part  payment  of  principal,  or  pay- 
ment of  interest.     But  there  has  been  grafted  on  this 
statute  a  series  of  Judicial  deoisions  as  to  the  effect  of 
acknowledgmente  and  payments  to  take  the  case  out  of 
this  statute.    Under  these  decisions  part  payment  of 
principal  and  payment  of  interest  stand  upon  the  sune 
footing.    Payment  of  interest  is  regarded  as  an  acknow- 
ledgment of  the  debt,  and  from  the  acknowledgment  a 
promise  to  pay  the  debt  may,  and  ought,  to  be  implied 
(see  the   Judgment  of  Lord  Tenterden  in  Tanner  v. 
Smart,  5  U  J.  K.  B.  218,  and  of  Sir  Qeorge  Turner  in 
Fordham  v.  WaUiM),    That  was  one  way  of  stating  the 
result  of  the  decisions  on  aoknowledgments  or  part  pay- 
ments.   Another  was  that   the   aoknowledgment   was 
suf&cisnt  evidence  of  a  new  or  continuing  contract  (see 
liord  Tenterden's  Act,  s.  1).    Lord  Tenterden's  Act  re- 
qoired  that  a  simple  acknowledgment   should    be  in 
writing ;  it  dealt  only  with  simple  acknowledgment  by 
words  as  distinguished  from  the  aoknowledgment  of  the 
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debt  bj  p«rt  psTiiient  oi  prindpal  or  payment  of  iator- 
oatp  and  it  ezprettly  ezoepted  aiioh  pajaente  ficoDi  iti 
opflratton.  The  MeroaatUe  Law  Amendment  Act^  1856, 
dealt  with  pert  payment  of  pzineipal  and  part  payment 
of  intereety  bat  only  with  regard  to  oo-contraotoia  and 
eiemiton  or  administrators.  The  ehort  effeot  of  the  enact- 
ment as  to  ezeentors  is  thai  no  exeontor  ehall  .**  lose  the 
benefit  of  the"  statnto  of  James  ''so  as  to  be  chargeable 
in  yeq^  or  hy  leason  only  of  payment  of  any  prindpsj, 
iatepsst,  or  other  money  by  any  other "  eaecotor  (see 
aeetlon  14).  The  Heioaatile  Law  Amendasent  Ao(  end 
l4mA  Tenterden's  Aot  are  both  sUent  on  the  snl^eet  of 
any  snch  payssent  made  by  a  tenant  for  life  of  the  real 
estate  of  a  deeeaeed  testator^  and  these  Acts,  therefoie, 
have  np  diveot  bearing  on  the  qneetian  to  be  de^ 
eiM. 

Am  elabomte  argument  was  delivered  at  tiie  bar  as  to 
the  effect  of  payment  of  interest  on  a  simple  contract 
debt  by  one  only  of  two  executors  in  regard  to  the  other 
soceeutor  and  the  testator's  personal  eatafee.    But  as  no 
relief  is  asked  against  Webeter,  the  sorriTing  executor, 
and  as  all  administmtion  aeeonnts  or  inqnirles  of  any 
kind  in  reference  to  the  testatar's  peseonal  estate  are 
waived  at  the  bar,  it  is  not  necaieary  to  decide  any  qam^ 
tion  as  to  the  effect  of  the  payments  by  the  widow  as 
execntiix,  eithtr  in  regard  to  Webster  or  the  testator's 
personal  estate.    The  only  gxeond  for  entertaining  the 
general  aignments  on  these  points  is  the  beeaing  they 
may  have  in  ascertaining  the  effect  of  the  widow's  pay* 
meats  in  her  character  of  tenant  for  tile.    I  will  briefly 
state  the .  nature  of  these  arguments.    It  was  said  that 
the  payment  of  interest  by  one  executor  affected  him 
cnly^  and  did  not  in  any  way  afleet  hie  co-executor,  and 
the  aigument  was  pushed  to  the  extreme  length  of  say- 
ing that  the  payment  involved  the  executor  who  osade  it 
in  a  personal  liability  to  pay  the  debt.    Therefore  it  was 
urged  that,  where  one  of  two  executorsi  having  assets  in 
his  hand,  applies  those  assets,  so  far  as  they  extend,  in 
payment  of  interest  on  a  simple  contract  debt,  the  result 
is  that,  after  the  lapse  of  six  yeare  from  the  testator's 
death,  not  only  is  the  co-executor  absolved,  but  the 
testator's  personal  eetate,  whether  in  the  hands  of  the 
co-executor  or  outstanding,  is  exempted  from  all  liability 
to  pay  the  debt,  and  that  the  creditor's  sole  remedy  is 
agidnst  the  eseoutor  personally  who  made  the  payment. 
This  argument  was  founded  on  the  language  of  the  14th 
eection  of  the  Mercantile  Law  Amendment  Act.    But  it 
appears  to  me  that  proper  effect  may  be  given  to  ewwy 
word  in  that  enactment  without  ptodndng  so  eztrs- 
ordlnary  a  result.    Some  reaeonaUe  interpretation  may 
be  put  on  the  words  ''  so  as  to  be  chargeable "  which 
would  stop  short  of  such  a  coadusion;  as,  for  instance, 
by  holding  that  the  co-executor  who  has  not  paid  is  not 
to  be  penonally  chargeable  ae  f  or  a  devaetavit  in  paying 
over  to  beneficiaries  assece   which  have  come  to  hi« 
hands.    But  I  dissent  altogether  from  the  proposition 
that  the  earecutor  by  whom  the  payment  is  made  is 
thereby  involTed  in  any  personal  liability.    The  promise 
to  pay  the  debt  arising  from  the  pajrment  of  interest, 
whether  euoh  prossise  b  an  iaference  of  fact  or  an  im- 
plication of  law,  is  a  promise  to  pay  as  executor— that 
is,  out  of  the  personal  assets  of  the  teetator.    The  in- 
fereaee  or  implicaticn  must  be  consistent  with  the  facts 
from  which  it  is  drawn  or  raised,  and  it  would  be  wholly 
inconsistent  with  the  facts  to  hold  that  in  such  a  case  as 
that  supposed  the  executor  has  incurred  any  persoael 
liability.    But  it  ie  unnecessaiy  to  pursue  these  mattem 
any  further. 

In  the  case  before  me  the  plaintiffs  arc  suing  on  a 
legal  desMmd  or  debt  for  a  remedy  which  can  be  granted 
only  by  a  court  of  equity,  and  for  a  remedy  agalnet 
property  of  the  deeeeeed  debtor  which  can  be  reached 
only  by  a  court  of  equi^.  The  etatute  of  S  ft  4  WOl. 
4,  0. 104,  already  dted,  does  not  confer  on  the  simple 
oontraot  essditor  any  right  at   law  i^lnst  the  seal 


estate  of  the  deceased  debtor,  bat  mshm  soak  ml  nUi 
aaaeta  to  be  adminlatered  in  conti  of  eqai^,  md  m> 
fcM  a  remedy  by  suit  in  mpAtf  oaly.  la  ngndb  d»> 
mends  to  which  the  statute  of  SI  Jaa  1,  a  16,  apf^ 
courts  of  equity  undoubtedly  follow  the  kv.  M 
there  have  not  been,  and  indeed  them  esaaot  be,  nf 
deeislon  in  a  court  of  law  ae  to  the  eSsst  of  painnkif 
itttsiest  on  a  simple  contract  debt  hy  a  tBBSBt£N]ttirf 
real  eetate.  In  determining  this  qasitioa  s  cnHol 
equity  ought  to  follow  the  analogy  of  Ihs  dsdiiosd 
law,  so  fte  as  they  ate  applioaUe  in  nlttlia  li 
acknowledgments  and  part  paymsnt  of  ftiaoipil « 
payment  of  interest,  but  theee  ere  eqoitaUs  smmUsi^ 
tlons  also  wUch  must  be  carefuUy  atteuM  to.  1m 
what  la  the  duty  and  what  aie  the  pavais  of  s  tmnt  t« 
life  in  poeseesion  of  real  assets  of  a  dssesiad  taiti 
His  duty,  as  was  pointed  out  by  Lozi  GbBPOitkfe 
i2ocUamv.ifor2fly,iatokeep  down  the  faiftaMt  ot  «l 
debt,  and  nothing  more.    He  haa  no  power  to  mB  III 


real  eatate  in  order  to  pay  the  debt    By 
his  duties  to  pay  the  intereal  he  relievsi  the 
man  from  the  burden  of  interest    It  wooM  bi  d- 
surdly  unjust  to  hold  that,  from  the  perfi)nMaoeo(ttii 
duty,  a  personal  promise  on  his  ptft  to  pay  the  Mi| 
ought  to  be  inferred.    I  reject  tUs  argmaait  oi  tti 
part  of  the  defendanta.    The  rifl^  pitmipto  to  ^ 
la,  that  ao  far  aa  the  real  eetate  la  ooaosned,  ttm" 
no  one  else  but  the  tenant  fcr  life  to  psy  Ua  ioMl; 
that  in  making  anch  payment  he  repisMPti  U  MP 
estate  ;  that  the  payment  is  an  admlssiou  ol  ^^^ 
to  the  debt  affecting  the  real  eetate  of  whhk  toiih 
pcNMeesion ;  it  la  auiBcient  eTidence  for  a  «»*hMM  * 
the  teetator'a  contract  to  pay  the  dsbt,  9f9» 
necessary  to  have  reeouree  to  the  soneiW  mm 
doctrine  of  a  promise  to  pay),  it  is  a  proaisM^r 
of  such  resl  estate  wMoh  he,  ae  the  pei—hpy^ 
of  such  real  asset,  is  competent  to  give  •^"*r^ 
real  asset  generally  and  so  ae  to  bind  thow^""" 
remainder.     Tliia  placea  the  Uw,  hiregtf4to?»T** 
of  interest  on  a  simple  contract  by  a  tsniai  l«n^* 
the  same  footing  as  payment  of  iatesaat  sa  i  «y*^ 
debt     The   dedaion   in    Moddam  v.  ^^^^ 
prinoipfilly  on  the  6th  eection  of  the  9  ft  4  ^^ 
42.    That  section  aaya  nothing  abont  the  tf«t»g. 
ment  of  interest  by  a  tenant  for  Ufs,  hat  n^gj 
with  the  enactnsent  and  in  ariivfog  at  the 
that  the  eifeot  was  to  keep  tba  debtslifesi 
remainderman  Lord  Oeanworth  founded  bit  Y 
a  oondderaUe  extent  on  a  considcretion  of  the 
and  duty  of  a  tenant  for  life.    In  Coape  t. 
16  W.  B.  i4S,  L.  B.  S  Oh.  App.  IIS,  Loid 
stated  he  was  unable  to  ooneor  in  the  reseonhg^ 
led  to  the  ultimate  decisions  in  Rtddam  t.  M«fi^ 
apprehend  it  wae  not  competent  for  him  to  oi 
decision  in  Boddam  v.  J/orley,  nor,  indeed,  doejM 
poit  so  to   do.    But,  while  not  conouwiog  ■«■ 
reaaooiog  in  Boddmm  v.  MorUy,  he  edds  thils 
unncceaaary  for  him  to  conalder  whether  die 
tenant  for  life  and  remaindermanr-aie  notio 
interest  that  payment  by  the  one  might  act  te 
ae  an  aoknowledgment  of  the  debt  by  tiie  oW » 
he  adde  that  it  would  undoubtedly  have  hsm  «•* 
the  bond  debt  bed  been  a  charge  upon  the  lead. 

this  I  may  observe  that  neither  in  Boddm  f. 
nor  in  the  oeee  before  me  was  or  is  the  debt  a 
upon  the  land ;  a  debt  or  specialty  on  which 
are  bound  doee  not  create,  either  at  laworte 
charge ;  the  land  la  merely  aaaeta  in  the  ha 
heir  or  devisee  lor  payment  of  the  <pMiaUy^ 
aa  the  land  is,  since  the. passing  of  theS*4wab^ 
104,  asseU  fcr  paysseiit  of  the  simple  coatnstdfla 
this  respect  the  caee  before  ase  idsads  oa  »m 
footing  as  Boddam  v.  Jforisy*     I«  my  o^ 
observations  of  Lord  OhelowCoad  base  mi^^fz 
Of  the  cottsse  of   iiwnnhig  aieptei  tf 
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CMmwortli  00  far  M  tt  beMV  apoa  tbe  qae«(ibii  WMdh  £ 
haTe  to  decide. 

The  oalj  other  atthtority  which  requires  any*  dfettnot 
notice  on  this  point  is  Fordhatn  t.  WoJUb,  already 
mentionedi  which  was  decided  befbre  Roddam  t.  Mi>rle^, 
The  defendants,  on  an  examination  of  the  terms  of 
the  decree,  claimed  this'  oatoe  as  an  antborify  in  tlielr 
favour.  Bat  whatever  may  have  crept  into  iSie  decree, 
it  is  clear  that  Sir  George  Tttmer  did  not  Intend  to 
decide  the  question  whether  payment  of  interest  by  a 
tenant  for  life  would  }nhp  iHie  the  debt  against  the 
fee ;  he  states  expressly  in  his  judgment  that  he  ab- 
stained from  giving  any  Judgment  on  that  point. 

The  result  is,  that  the  plaintilb  are  eriMtled  to  have 
the  £397  applied  in  payment  of  tbfa  debt. 

Solicitors  for  the  plaintilb»  8caU  Jb  Oo.,  for  Soger$  <ft 
Jeuop,  Sleaford. 

SoUaiton  for  tiie  plaiutills,  PaMitOfh  Snow,  BUmam, 
A  Kinder;  Page 4t 8wrmr ;.  SvmnnS  Ob. 


Ohan.  Div.  1  -n  w  n 

ill  re  Fleck. 

OOLBltm  V.  E0BSB3«.   (fi.) 

tf^ilh^OofutrucUon^Mofigage  dM—Locke  tlutgU  Adt 
(17  A  18  Vict.  c.  113}— ^meitclmsnt  Act  (30  Si  31 
•      Vid.  c.  69), 

^ifseofor  hy  hi$  wiU  dirmsM  hi$  tatmhti  to  apprO'' 
priaie  the  mon$if$  to  ariee  from  oertain  folioUt  on  hU 
/(/if,  in  payment  of  Ue  private  cieMf,  not  being  trade 
debti^  and  funeral  and  tegtammUtxry  ecopeneee^  and 
l€^[ueathed  hie  reMmairy  pereonaUy,  eabfect  to  the  pay- 
mmt  of  hie  trade  dMe^  whieh  he  dedared  ehoald  be  a 
charge  on  hie  pereanal  eOate;  to  hie  aim,  and  devieed  hie 
real  eetcde  to  hie  daughter. 

Ai  the  daU  of  hie  death  he  owed  a  dM  admitted  to  be 
a  trade  debt  to  hie  bankere^  to  eecure  which  he  had 
<UpoeUed  the  tiile  diede  ofhdereal  eetate. 

add,  ihaitheprovUiM  inthewOl  ae  to  th»  paymmt 
of  trade  debte  amounted  to  a  deddraUon  of  intention 
contrarg  to  the  rule  eetaUiehed  by  Lodee  King'e  Act,  and 
that  the  trade  debt  was  payable  mti  of  the  teetaior^e 
pereonal  eetate,  and  not  out  of  the  real  estate,  theUile 
deede  of  which  were  depoeited  wiih  ihe  bonhere  to  eeeu^e 
th0debt. 

Adjourned  sumttoat. 

J.  T.  fleck,  a  twine  thMntfaotannr,  by  his  tHll,  after 
giving  certain  legades  and  anliuities,  and  after  men- 
tioning two  sums  of  £999  198.  and  £1,000  respectively, 
to  arise  from  two  policies  on  hia  life,  with  bonuses,  pro- 
4)eeded  as  follows:—^'!  direct  my  cteoutors  to  receive 
the  said  moneys  and  applroprlate  the  same  in  or  towards 
payment  in  due  course  of  all  my  private  debts,  including 
my  promissory  notes  or  other  engagements  whatsoever 
which  I  may  have  entered  into  previous  to  my  death, 
not  being  trade  debts,  and  all  myfttneral  and  festa- 
snentary  expenses,  and  the  legades  hereby  bequeathed, 
«nd  the  surplus  (if  any)  of  such  moneys,  after  making 
snoh  payments  thereout  ai^  aforesaid,  shall  be  placed  to 
the  credit  of  my  current  aoeount  with  Messrs.  William 
Williams,  Brown,  k  Oo.,  of  Leeds."  He  devised  his 
real  and  reeidnary  pofsonal  estate  to  trusteee  upon  trust 
aa  to  his  real  estate  for  the  benelK;  of  his  daughter  and 
her  children,  and  then  proceeded :— '^  And  as  to  all  the 
residtte  of  my  personal  eetate,  after  and  sul^eot  to  the 
bequests  and  provisions  in  regard  tbereto  hereinbefore 
-oontalned,  and  to  the  payment  of  my  trade  debts  (which 
I  hereby  declsre  shall  be  a  charge  ^pon  my  personal 

■■■'■■         ■  I       ,,jja,tfc^<b^M.i^„fci        ,      ^      ■    I     i   I     I  I  .  I  »  ,.>fc         it 
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estate},  I  will  and  direct  that  the  same,  including  the 
whole  of  the  twine  machinery  in  my  said  nllll,  but  not 
the  main  shafting  (whidh,  together  with  enginei  boilers, 
and  other  fixtures,  sliali,  as  I  have  hereinbefore  directed^ 
form  part  of,  and  be  deemed  to  belong  to,  my  real 
estate),  and  the  stcck-in-trade  of  yams,  twinea,  and 
other  trade  effects,  together  with  all  books,  debts,  and 
other  matters  and  things  connected  with  my  said  trade 
(over  and  beyond  what  Is  needf  ol  for  payment  of  all  my 
trade  debts)  shall  be  held  in  trust  for  my  said  son  Henry 
Arthur  Fleck." 

The  testator  afterwards  overdrew  his  acoonnt  at  hia 
bankers,  Messrs.  William  WilllattiSi  Brown,  ft  Co.,  and 
at  their  request  deposited  with  them'  the  title  deeds  of 
his  real  estate  as  seoarity  for  the  overdraft. 

The  testator  died  in  1887.  At  that  time  the  oVMr- 
diaft  amounted  to  £4,900  Is.,  as  appeared  from  the 
books  kept  by  the  testator  at  his  mill ;  and  the  tttie 
deeds  remained  in  the  j^ession  of  Messrs.  Wiliiam 
Williams,  Brown,  ft  Oo« 

This  preaenf  summons  wis  taken  out  by  the  trosteea 
for  the  determimstion  of  the  question  whether  the  debt 
due  to  Messrs.  William  Williams,  Brown,  ft  Oo.,  which 
was  admitted  to  be  a  trtfde  debt,  iras  payable  out  of  the 
testator's  real  estate,  the  title  deeds  of  wfatoh  were  de- 
posited with  them,  in  aocordaftoe  with  Locke  King's  Ao^ 
or  whether  the  proviaion  in  the  will  of  the  testator,  with 
respect  to  his  trade  debts,  amounted  to  a  contrary  in- 
tention that  the  Ati  lAionld  not  apply,  so  that  the  deM 
was  payable  out  of  the  testatoi^s  personal  estate,  not« 
withstanding  the  provisiona  of  the  statute  30  ft  31  Vict. 
C69. 

The  statute  SO  ft  31  TIct.  t.  69  enacts,  by  section  1, 
thsit  *  a  general  direction  that  the  debts  or  that  all  the 
debts  of  the  testator  shall  be  paid  out  of  his  personal 
estate  shall  not  be  deemed  to  be  a  declaration  of  an  in- 
tention contrary  to  or  other  than  the  rule  established  by 
the  said  Act,  unless  such  contrary  or  other  intention 
shall  be  further  declared  by  words  expressly  or  by  neces- 
sary iihplicatlon  referring  to  all  or  some  of  the  teatator^s 
debts  or  debt  charged  by  way  of  mortgage  on  any  part 
of  his  real  i         " 


Vernon  8mi^  for  the  trostees,  stated  tbe  fasts. 

Oookeon^Craekanthorpe,  Q.0„  and  Archibald  Brewn, 
for  the  testator's  daughter.— /The  provision  in  the  will  of 
the  testator  as  to  tbe  payment  of  his  trade  delyts  out  of 
his  personal  estate  shows  an  intention  that  the  debt 
should  be  paid  out  of  his  personal  estate,  and  not  out  of 
the  real  estate,  the  title  deeds  of  which  were  deposiced 
as  a  security  for  it :  Eno  v.  Tatham,  11  W.  B.  475,  3  De 
G.  J.  ft  S.  443  ;  MeUieh  v.  VaUine,  2  J.  ft  B.  194. 

T.  B.  Warrington,  for  the  testator's  son. — ^The  pro- 
vision of  the  testator  with  respect  to  the  payment  of  his 
trade  debts  only  amounts  to  a  dizeotioa  that  the 
debts  shall  be  paid  out  of  his  personal  estate,  and  cornea 
Within  section  1  of  statute  30  ft  31  Vict,  a  69.  The 
fact  that  two  classes  of  debts  are  directed  to  be  paid  out 
of  two  different  parts  of  his  personal  estate  makes  no 
difference.  There  is  no  reference  to  the  payment  of  any 
mortgage  debt  out  of  the  personal  estate.  The  debt  to 
the  bankers  must  be  paid  out  of  the  real  estate,  the  title 
deeds  of  which  were  deposited  with  them:  JS^deon  1. 
Page,  17  W.  a  27,  L.  B.  7  £q.  25 ;  In  re  Boeeiter,  28 
W.  B.  238,  13  Gh.  D.  355. 

KoBTK,  J.  [after  reading  the  1st  section  of  30  ft  31 
Vict.  o.  69,  proceeded :-^J  It  is  not  neceesary  under 
that  statute  that  the  debt  should  be  referred  to  as  a 
mortgage  debt,  but  it  must  be  sul&oiently  described  to 
Identify  it  as  the  parifc«lar  debt  whidh  happMs  to  be 
scoured  by  mortgage.  If  a  debt  is  described  aa  the 
debt  which  tbe  teatator  owes  his  banker,  and  that  debt 
Is,  In  fact,  secured  by  mortgage,  there  would  not,  by 
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reason  of  that  f«et»  be  the  leee  an  ezp?e«fon  of  a  oon- 
trary  iDtention.  The  woida  of  the  Act  onlj  reqatro 
that  the  debt  shall  be  speeifioallj  described  and  iden- 
tified in  some  waj,  not  that  it  shall  be  described  af  a 
mortgage  debt ;  bat  anything  that  will  identify  it  will 
be  sidfioient,  A  genen^  directton  that  all  debts  shall  be 
paid  out  of  the  personal  eetate  is  not  snfGloient.  There 
is  not  here  such  a  general  direction.  In  the  present 
case  the  testator  profides  very  carefnlly  for  the  payment 
of  different  debts  ont  of  different  parts  of  his  estate. 
His  private  debts  are  to  be  paid  cat  of  the  proceeds  of 
certain  policies ;  and  he  disposes  of  his  residne  **  after 
and  subject  to  the  bequests  and  proTisions  In  regard 
thereto  hereinbefore  contained,  and  to  the  payment  of 
my  trade  debts  .(which  I  hereby  declare  shall  be  a  charge 
on  my  personal  estate)."  That  is  a  clear  direction  that 
the  trade  debts  are  to  be  paid  out  of  a  particular  fund, 
and  H)  at  it  is  only  the  surplus  which  is  to  go  for  the  bene- 
fit of  the  son.  The  debts,  therefore,  are  difidel  into 
two  classes,  which  is  an  exhaustive  division.  It  has 
been  suggested  that  it  is  not  exhaustive,  but  there  is  no 
debt  which  Is  neither  a  trade  debt  nor  a  private  debt, 
but  which  is  a  mortgage  debt.  .  The  fact  that  the  testa- 
tor had  received  large  sums  of  money  for  his  trade,  and 
that  he  gives  security  to  his  bankers  by  way  of  depoeit, 
does  not  make  that  which  is  a  trade  debt  other  than  a 
trade  debt.  Before  the  deposit  the  debt  was  a  trade 
debt,  and  can  it  be  said  that  the  testator's  intention  is 
changed  by  his  making  the  depoeit  F  In  my  opinion, 
the  last  thing  he  intended  was  to  take  the  secured  debt 
out  of  the  class  of,  trade  debts.  It  seems  to  me  that, 
in  this  case,  one  set  of  the  debts  was  charged  on  a. 
particular  part  of  the  pn*onal  estate,  and  the  other 
portion  of  the  debts  was  charged  on  another  pert 
of  the  personal  estate,  and  there  was  some  per- 
sonal estate  on  which  neither  set  of  debts  was 
charged.  Of  course,  the  incidence  of  debts  by  opera- 
tion of  law  in  case  the  funds  provided  should  not 
be  sufAoient  would  nob  be  ailected.  The  testator  has 
not  made  any  general  direction  that  his  debts  are  to  be 
paid  ont  of  bis  personal  estate,  but  he  h<u  made  a  par- 
ticular specific  provision  which  takea  the  case  out  of  the 
Act»and  has,  by  neosesary  implication,  shown  an  inten- 
tion tbat  the  Act  shall  not  aj^ply. 

Sdtcicors,  B^l,  Br^drick,  <§  Oray ;  PUman  A  8<ma^ 
for  Booth  4ft  Booth,  Leeds  ;  Torr,  Janewc^i^  A  Co.,  for 
Evan  M.  Janti^  Leeds. 


Chan.  Div.  I  %*      u  *    i.  «. 

Stirling,  J.  }  "•"'^  ^»  ^  ^*- 

B&ooxizra  v.  J^ajjdslay,  SoVy  &  Yikld.  (a.) 

Marine  inguranee — Ontaworthinea  of  $hip-^InnoonU 
$hifiper8'^AcHon  by  underwriter$  to  TMtrain  prO" 
emling$  on  policy. 

In  an  oefton  hy  under writeri  for  an  infuncUon  to 
reitrain  poUcyhcideri  from  taking  any  prooeedtngg  with 
ffferenee  to  a  policy  of  insurance,  on  the  ground  thai  the 
undertoriteri  had  an  admittedly  good  defence  to  any 
action  thai  might  he  brought  on  n«cA  poliey. 

Held,  that  an  injunction  ought  not  to  be  granted. 

Action. 

This  was  an  action  by  Marmadnke  Hart  Brooking,  on 
behalf  of  himself  and  all  other  the  underwriters  on  a 
policy  of  insurance,  dated  in  February,  1884,  on 
machinery  carried  by  the  steamship  £lephcmt,  on  a 
▼oyage  i^m  London  to  Portsmouth,  against  the  in- 
surers, Messrs.  Maudslay,  Son,  ft  Field ;  and  by  the 

a.)  Reported  by  W.  Ivixxr  Coox,  Esq.,  Barrister-at* 
Law. 


re-amended  statement  of  claim  the  plsfaittS  aibd  % 
declaration  that  the  said  policy  was  void„  snd  that  it 
might  be  delivered  up  to  be  cancelled ;  or,  altsnatifdji 
a  declaration  that  the  policy  was  not  Madisg  on  tki 
plaintiff  apd  the  othsrs  on  whose  bshsU  be  loed,  nd 
that  they  and  he  were  discharged  froai  sU  litbOitito 
loss  on  the  voyage ;  and  an  iojnnctlon  lestraiikiDg  tin 
defendants  from  taking  any  procesdiogs  on  tbe  poH^. 
The  circumstances  ont  of  which  ths  setion  siqn  wm 


The  defendants  were  engloeers  canyhig  on  bsiiiMM 
at  Lambeth. 

In  January,  1884,  they  were  desitoni  o(  ptoenriic 
certain  n)aoh|neKy,  which  they  had  msds  for  one  o(  to 
Majesty's  ships,  to  be  conveyed  from  London  to  ?c^i 
mouth;  and  for  this  purpose  they  sntsrsd  into  i 
charter-party,  dUted  the  8th  of  Jaousry,  18S4,  vitt^ 
one  Scott,  the  owner  of  the  steamship  SUphant,  whm^ 
it  was  agreed  that  the  maohineiy  ia  qnsitioB,  vUA, 
weighed  about  867  tons,  should  be  carried  by  thitvMiA^ 
from  MUlwaU  Dock  to  Portsmouth  Bookysid  is  m- 
sideration  of  a  lump  sum  of  £600  as  fnight    W 


machinery  was  to  be  loaded,  stowed,  and  diiohsiged  ^ 
tbe  defendants,  and  was  to  be  carried  in  two  f07ig«ii  > 
the  vessel  could  take  all,  the  owner  having  sa  opttos  « 
making  a  third  voyage  or  euppljing  saotber  vmm  H 
take  the  balance,  if  any.  ^. 

The  vessel,  loaded  with  4tS  tons  of  tiMwddie^ 
left  Maiwsll  Dock  on  the  88th  of  Jsnasi7,18M,iil. 
reached  Portsmouth  In  safety  on  the  Srd  of  '^'y* 

On  the  14th  of  tbe  same  month  she  sgdnatiS 


thift] 


from  MiUwall  Dock  carrying  the  reet  of  the  ■i*^' 
but  on  this  occasion  was  lost  with  all  bands oaboM^ 
On  tbe  aSth  of  January  the  defendants,  tbMPV* 
insurance  broker,  procured  an  insurance  to  h  v^ 
on  the  machinery  which  constitatsd  the  ei4|«2 
second  voyage,  to  the  amount  of  £80,000^  'iHm- 
ISth  of  February  the  amount  was  inoreasii  ^*^T1 
and  a  slip  was  initialled  by  the  nnderinlai «  «" 

The  polity  in  question  was  dated  tiie  l^^^^^^, 
and  included  tiie  whole  £40,000,  and  was  •f*,^^  I 
aooordaaoe  witti  the  sUp.    The  risk  indndsd  J»P | 
barges,  lighters,  fto.,  from  assured  pienises  ssAiv 
waiting  shipmeot  on  land  or  water." 

Upon  the  occurrence  of  the  loss  sosm  of  «*  '  -  . 
writers  paid,  but  a  large  majority  disputed  tbsi*;j 
WHty.  ^   . 

An  inquiry  into  the  oirenmstaness  attsadufj 
of  the  veesd  took  plaoe  in  tbe  Wreck  Cour^ 
Court,  and  the  Judgment  on  that  Inquiry  vsi 
the  14th  of  May.     The  OommiMioner  f oon  J 
Elephant  had  been  sent  to  sea  in  an  unseawottbrops^ 
tion,  and  that  Scott,  the  owner,  and  he  •1<^^>  ?|^ 
sponsible  for  the  manner  in  which  the  ship  *^V^ 

The  defendants,  upon  this,  applied  totbsanmr^ 
to  pay,  and  a  few  did  so,  but  a  large  nujoritj  i 
fused  to  do  so ;  and  on  the  S3rd  of  May  v»  \ 
notion  was  brought* 

Tbe  original  sUtement  of  daim  was  dsUfer^  < 
84tii  of  May,  and  aUeged  that,  by  reason  of  tssj 
of  the  machinery,  the  mode  of  stowage,  the  l*^ 
tended  to  be  carried  on  the  deck,  and  the  fast  I 
of  the  machinery  would  be  carried  in  tbe  i 
rendering  it  impossible  to  put  on  the  ^^^^ . 
was  of  a  special  and  dangerous  character,  ^^\ 
ants  and  their  agents  well  knew^  or  ooght  to  bar 
that  they  failed  to  communicate  these  facts  to  1 
tifts;    and   (paragraph  4)  that  the  vessr 
macbinsry  on  board,  set  sail  **  in  a  grossly 
state  "  ;  and  they  claimed  a  declaration  thst  thsj 
was  void,  and  that  it  might  be  deUveied  up  to  p> 

The  defendants,  in  the  first  instance,  met  tui  w 
appUoation  to  strike  out  paragraph  4»  relatiag  ^ 
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.  ^M  VBUMy   lUlU   UOU    UV«  UOOU  ATVIUCU  y     WUUy   AUJTOU' 

iKioiigli  tba  Tetsel  was  unaeawortby,  jet»  a«oor 
lh«  nniTcraal  practloe  that  bad  bltharto  pMVaQed  y 
UuKbm  ■■iiiBiilnw  al  Uaid%  the  plaintiff  i 


vortbinraay  and  upon  thin  application  an  order  waa  made 
giffog  tba  plaintiffs  liberty  to  amend. 

Tbe  plaintiffs  aooozdinglji  on  the  6tb  of  A.ngnsty 
aaeoded  by  alleging  that  the  polii^  was  Toid,  "  or  the 
aadanrriters  discharged  from  liability  tberennder,"  re- 
ti£Dhig  tb«ir  former  allegation  that  ''the  defendants 
nevertheleaa  clatsi  and  intend  to  make  nse  of  the  same 
sad  treat  it  as  a  ndid  and  existing  contract  on  the  part 
of  the  plaintiff,  and  those  on  whose  behalf  he  sne^,  and 
adding  a  claim  for  the  altornatlTe  dedaration  mentioned 
abore." 

To  this  amended  itstemont  of  dalm  the  defendants  pnt 
in  a  defen«M  in  which  (as  also  amended)  they  admitted 
flat  tbe  ahip  was  unseawortby,  bnt  stated  that  the  nn- 
maworthineas  was  owing  to  her  being  overladen,  and  was 
ael  known  to  them  until  after  the  ship  had  been  lost,  and 
Aij  whoUj -denied  the  allegations  of  ooncealment  and 
iSSB-eommanioation  of  facts.  And  they  further  alleged 
•it  the  orerloading  did  not  take  place  until  after  the 
Jlp  for  the  policy  of  insurance  was  initialled,  so  that  the 
fMsliim  of  overloadiBg  did  not  arise  until  after  the  con* 
I  Inst  was  entered  into  ;  and  they  asserted  that  the  policy 
WM  valid,  nad  had  not  been  avoided ;  and,  further,  that 

according  to 
"  with  all 
and  the 
ether  underwriters  of  the  policy  wero  hoond  in  honour, 
Ihsngh  not  fai  law,  to  pay,  but  the  defendants  denied 
thst  ihry  bad  claimed  or  intended  to  deal  with  or  malce 
nse  ei  the  poliay  as  a  valid  existing  policyt  or  that  they 
•IVB  threateaed  legal  proceedings.     . 

Xhaplatailffs  than  pnt  ia  a  reply  in  which  they  joined 

iwnrgwiwall^,  bnl  afated  that  they  **did  not  proceed 

Aotter  fa  this  action  with  the  cbaegaa  in  tha  statement 

af  dsfai  as  to  aonoealmrnt  and  non-joammunfoation  bf 

He  dsfsndanta  of  material  facts." 

Ob  an  application  of  the  defendants  to  strike  out  the 
mgfy,  an  order  was,  on  the  15th  of  July,  1886,  made, 
ttaCso  mneh  of  the  ststement  of  claim  as  contained 
rhatgus  of  ixmcealment  and  non-oommunication  by  the 
drfsBdanta  of  material  facts  be  struck  out,  and  that  the 
pbtaliff  atiould  pay  the  defendants  tha  costs  of  the 
iMtfoB  and  also  their  costs  occasioned  by  the  introduo* 
fin  ef  such  charges. 

Ihe  pleadings  were  accordingly  amended  and  the 
Mon  BOW  name  on  for  hearing. 

Sir  Henry  Jamu^  Q,0,t  Graham  Htuiingt^  Q,0^ 
BmU  Bamei,  Q.O^  and  Hurti,  for  the  plaintiff. 

i  dUr  B.  S.   WelOer,  A.G.,  Byme^  Q.O^  and  B.  M. 
pry,  for  the  defendants. 

Vhe  arguments  sulBciently  appear  from  the  Judgment. 

Our.  odv.  vuU. 

21.— SrxRLuro,  J^  after  stating  the  facts 
rending  the  pleadings,  continued  :^0n  these 
the  action  has  been  brought  to  trial.  At 
trial  it  was  admitted  by  counsel  for  the  plain- 
that  the  policy  was  not  void,  and  that  judg- 
for  cancellation  cannot  be  given;  but  they 
that  they  were  entitled  to  relief  in  aceocdanoe 
i  flia  alternative  prayer  in  the  statsment  of  daims. 
^  dflfendmats,  on  the  other  hand,  admit  that  the  un- 
naas  of  The  Elephant  constitutes  a  good 
to  the  action  at  law  on  the  policy ;  but  they 
right  of  the  plaintiffls  to  the  reUef  dsimed  by 
or  any  other  relief.  This  queation  formed  the 
I  aubjeot  of  argument  before  me.  A  correspondence 
1  tba  legal  advisers  of  the  plaintiffs  and  defend- 
vma,  however,  put  in  evidence,  from  which  it 
that  the  real  iseue  tietween  the  underwriters 
I  tlie  defendants  is  one  which  is  not  and  cannot  be  raised 
I  iMs  action.  It  is  of  this  nature.  It  is  the  practice 
rnnderwriterr,  who  may  have  a  good  defence  to  an 


action  on  a  policy  founded  on  the  unseaworthiness  of  a 
vessel,  to  pay  insurers  who  are  'Mnnocent  shippers." 
Whatever  may  have  been  the  case  at  ftrst,  it  is  not  now 
arsarted  by  the  underwriters  that  the  members  of  the 
defendants'  iirm  are  personally  to  blame  for  tbe  con- 
dition in  which  the  vessel  left  for  sea ;  but  it  appears 
to  lie  alleged  that  through  their  servants  or  agents  they 
arc  in  some  way  implicated  in  the  unseaworthinewi,  and 
tbe  real  question  between  them  is  whether  Messrs. 
ICandslay  are  innocent  shippers  and  entitled  to  the 
benefit  of  the  practice  to  which  I  have  refeired.  This 
Issue  cannot  be  tried  in  thii  action,  nor,  indeed,  so  far 
as  I  can  see,  by  any  legal  tribunal  whatever.  It  mutt 
be  decided,  if  at  all,  by  some  court  of  honour  to  be 
selected  by  the  parties  interested. 

Moat  eettainly  it  cannot  be  affected  one  way  or  tbe 
other  by  the  Judgment  I  am  ibont  to  pronounce.    My 
decision  depends  upon  the  dry  and  technical  (though 
not  unimportant)  question  whstiier  fregard  being  had 
to  the  mlee  wbldi  govern  the  prooeaure  of  the  court) 
tha  plaintifb  are  entitled  to  the  relief  for  which  they 
ask  at  the  bar.    The  case  stands  thus.    The  defttidants 
are  entitled  to  tbe  benefit  of  a  policy  of  insurauoe  on 
which  they  may  sue  at  law.    The  plaintiffs  allege  and 
tha  defendant!  admit  by  the  pleadings  that  tbe  pUlntiSs 
have  a  valid  defence  to  any  notion  which  may  be  brought 
at  law  on  tbe  policy.    The  defendants  say  that  they 
have  not  threatened  legal  proceedings,  but  tbey  have 
declined  to  give  an  undertddng  not  to  take  any,  and 
they  abstain  from  stating  whether  it  is  their  inteutiou 
to  take  proceedings  or  not    Under  these  olroumsftanoes, 
can  the  underwriters  bring  the  defendants    before  a 
court  of  equity  and  obtain  a  declaration  and  injanctlon 
accordfaifi  tp  the  second  alternative  of  the  statement  of 
claim  F    If  tbe  policy  were  liable  to    be   completely 
avoided — aa^  for  example,  if  it  had  been  obtained  by 
misrepresentation— a  court  of  equi^  would  have  Juris- 
diotion  to  direct  the  delivery  up  and  cancellation  of  the 
instrument.     This   is   dearly   shown  by  the  case  of 
Duncan  v.  WcrraU,  10  Price,  31.    On  tho  other  hand, 
when  the  policy  cannot  be  avoided,  but  there  is  a  good 
legal  defence  to  an  action  upon  it  (as,  for  example,  un- 
seaworthiness or  deviation),  a  court  of  equity  cannot 
make  a  decree  for  cancellation:  Thornton  v.  Knight, 
16  Sim.    509,  where  the   Yice-Cbancellor   in    a    few 
words  draws  the  distinction  between  the  two  classes  of 
cases.     He  says : — "  If  the  policy,  though  good  on  the 
face  of  it,  had  been  proved  to  be  void  on  the  ground 
that  the  representation  made  by  the  insurers  when  tbey 
effected  it,  as  to  the  seaworthiness  of  the  ship,  was  false, 
I  could  have  Interferedi  for  then  a  case  of  fraud  would 
have  been  made  out  against  the  Insurem.    But  I  cannot 
interfere  on  the  mere  ground  of  deviation,  unless  this 
court  bat  a  concurrent  Jurisdiction  with  a  court  of  law, 
in  all  cases  In  which  relief  is  sought  against  Initruments 
like  the  one  in  question.    That,  however,  ts  not  so  ;  and 
therefore  I  shall  dismiss  the  biU  witti  costs."    lu  that 
case,  however,  an  action  at  law  had  been  brought,  and 
the  decision  does  not  cover  the  question  before  me— -viz., 
whether  the  court  can  make  a  declaration  that  tbe  un* 
derwriters  are  not  liable  on  tho  policy,  and  grant  an  in* 
Junction  against  future  prooeedlnga  at  law. 

Prior  to  the  Judicature  Acts  a  plaintiff  coming  into 
equity  to  restrain  prooeedlnga  at  law  was  bound  to  show 
some  equitable  ground  for  relief.  He  had  not,  as  a 
rule,  a  right  to  come  Into  a  court  of  equity  to  restrain 
prooeedings  in  a  court  of  law  If  he  had  a  good  defence 
at  law.  If  authority  for  this  is  wanted  I  may  refer  to 
the  oases  of  Hardlnge  v.  ITeSsfer,  8  W.  B.  71,  1  Drew, 
ft  Sm.  101,  and  JTemp  v.  Tucker,  SI  W.  B.  470,  L.  B.  8 
Ob.  369.  The  present  pUdntifb  come  before  the  court 
without  alleging  any  case  which  would  give  a  court  of 
equity  Jurisdiction,  cither  exclusive  or  concurrent^  with 
tbe  courts  of  law.  The  sole  ground  on  which  they 
claim  the  relief  is  that,  although  there  is  a  good  Ugal 
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defence  to  any  olaim  by  the  defendanta  against  them, 
^lat  defence  depends  on  extriosic  facts  the  efidenoe 
of  which  maj  not  be  fortbooming  at  all  times  and  under 
all  circumstances.  The  existence  of  such  CTidenee  is  not 
alleged  in  the  statement  of  claim  nor  proTed  at  the 
trial ;  if  it  had  been  it  would  seem  to  me  the  appro- 
priate remedy  would  be  found  in  an  action  for  the  per- 
petuation of  testimony  rather  than  in  proceedings  such 
as  the  present.  Upon  this  I  may  refer  to  two  authori- 
ties. In  the  case  of  Angell  t.  AngeU,  1  a  &  St.  83,  Sir 
John  Leach  lays  down  the  law  as  to  the  cases  in  which 
the  juriediction  of  courta  of  equity  to  perpetuate  testi- 
mony is  exereised.  He  says,  page  89: — '*If  it  be 
possible  that  the  matter  in  question  can,  by  the  party 
who  files  the  bill,  be  made  the  subject  af  immediate 
Judicial  inTestigation,  no  such  suit  ia  entertsioed.  But-, 
if  the  party  who  files  the  bill  can,  by  no  means,  bring 
the  matter  into  present  Judicial  iuTestigation  •  •  . 
there  courts  of  equity  will  entertain  such  a  suit,  for, 
otherwise,  the  only  testimony  which  could  support  the 
plaintiffs  title  might  be  lost  by  the  deaths  of  his  wit- 
nesses. Where  he  is  himself  in  possession  the  adferse 
party  might  purposely  delay  his  claim  with  a  Tiew  to 
that  e?ent."  Obviously  it  did  not  occur  to  Sir  John 
I^oach  that  a  person  in  possession  of  real  estate  and 
threatened  with  an  action  of  ejectment  to  which  he  had 
a  good  legal  defence  might  file  a  bill  in  Ohanoery  to 
establish  that  defence  and  obtain  an  Injunction  to 
restrain  proceedings  at  law.  The  other  caae  is 
Earl  Spineer  t.  Paft,  15  W.  B.  478,  L.  K.  3 
Sq.  415,  where  Lord  Romilly  decided  that  the 
pendens  of  an  action  in  which  the  issue  could 
be  tried  waa  an  answer  to  a  bill  to  perpetuate  testi- 
mony. 

It  could  not,  therefore,  hate  been  his  opinion  that  a 
person  threatened  with  proceedings  at  law  to  which  he 
had  a  good  legal  defence  could  bring  a  suit  in  equity  to 
restrain  tiiem  on  the  ground  tha^  his  evidence  in  support 
of  his  case  might  be  lost.  On  principle  it  is  difficult  to 
see  why  the  defendents,  having  a. claim  which  they  may 
assert  in  a  court  of  law  at  any  time  within  the  period 
fixed  by  the  Statute  of  Limitations,  should  be  com- 
pelled to  try  the  issue  on  which  the  validity  of  that 
claim  dependa  in  a  court  of  equity,  and  at  another  time 
than  that  which  they  may  select  as  the  most  convenient 
for  themselves*  The  autiioritiea  mainly  lelied  on  by  the 
plaintiffs  were  the  judgment  of  Lord  Eldon  in  Brindey 
T.  UoUandf  7  Yes.  3,  and  certain  paragn^ha  in  the 
judgments  of  Lord  Oottenham  in  Simpson  v.  Lord 
Howden^  3  Hy.  ft  Or.  97,  see  p.  102,  and  of  Lord  Sel- 
borne  in  Boare  v.  Bremridge^  L.  B.  8  Oh.  22,  see  p.  26, 
21  W.  B.  Dig.  113.  These  authorities  are  no  doubt  of 
great  weight,  but  they  relate  to  the  cancellation  of  Toid 
instruments  (as  ia  shown  by  the  case  of  Thornton  v. 
Knight,  already  cited),  and  do  not  necessarily  apply  to 
cases  where,  aa  here,  the  instrument  is  not  void  or  void- 
able, and  relief  by  way  of  cancellation  cannot  be  given. 
In  Cooper  v.  i7be2,  27  Beav.  313,  the  defendanta  claimed 
the  benefit  of  a  guarantee  which  waa  held  by  Lord 
KomiUy,  M.B.,  to  be  invalid,  although  the  invalidity  did 
not  appear  on  the  face  of  it^  and  hie  lordship  thna  dealt 
vrith  it.  He  said  (at  pp.  319,  320) :  "*  In  thatstate  of 
circumatanoea  I  think  that  the  defendants  oould  not 
aucceed  at  law,  and  that  this  would  have  been  a  good 
defence  to  the  action.  But  as  the  caae  which  is  made 
out  by  the  defendants,  upon  the  affidavits,  confeasedly 
or  professedly  is,  that  the  proceedings  at  law  axe  only 
suspended,  as  they  say, '  for  the  preaeot,'  their  argument 
b^tog  t^at  ^egr  may  sue  again  upon  a  freah  instalment 
un^er  the  guaiantee  becoming  doe,  I  tyoi  of  opinio^  (re- 
ferring again  to  the  principle  laid  down  by  Lord  Oot- 
tenliam  in  the  caae  I  have  referred  to)  th^t  fp  lapse  of 
time  might  deprive  the  plaintifiCs  chargeable  upon  this 
dooMmentof  the  means  of  defence,  and  as  the  defendants 
may  hold  it,  and  profess  to  ,bold  \t^  foit  ^  purpose  of 


suing  at  a  future  time,  this  court  oaght  to  iatettflnui 
direct  it  to  be  delivered  up.*' 

This  appears  to  be  an  authority  ia  (avdar  of  ftf 
plaintiffs.     The  case,  however,  was  brought  on  tppal 
(1  De  G.  F.  ft  J.  240,  8  W.  B.  Cb.  Dig.  22)  bofore  % . 
Lord  Chancellor,  Lord  Oampbell.    [His  lordihip  mi 
the  judgment  at  pp#  241—246,  and  contiaHodH  Hi 
Judgment  of  the  Lord  Chancelloc  appean  to  me  ti 
amount  to  a  reversal  of  the  dedsion  of  the  Hutor  oitb 
Bolls,  BO  far  as  it  is  based  upon  any  priadple  tppliflilili 
to  the  present  case,  and  that,  too,  although  oaooelUtioi^ 
and  not  an  injunction,  was  the  reaody  sought  If, 
the  present  case,  the  argument  on  behalf  of  the  pliiai 
ia  well  founded,  it  appears  to  me  that  any  penop" 
to  have  a  claim  made  against  hica  at  law  and  Iw 
good  defence  to  it  may  bring  the  matter  before  a 
of  equity  in  the  same  way  as  the  pcaaeut  pldinttll 
and,  indeed,  the  case  was  put  as  high  as  thii  by 
learned  counael  of  the  plaintiff  in  the  oonrse  of  his  ie| 
Such  a  right  appeara  to  be  negatived  by  the  words  ol 
Lord  Chancellor,  Lord  Qamphell,  in  Cooler  v.  Jod, 
said  (p.  245);  <*If  that  was  the  rule,  hardly  ar 
pnte  could  arise  upon  a  contract " — or,  indeed,  m 
other  legal  right— '^  which  might  not  be  drawn 
court  of  equity."    In  my  opinion  no  anch  rule 
In  my  jodgment,  tberefere,  the  claiaia  of  the  pi 
are  not  warranted  by  principle  or  supported  by 
rity.    I  think  that  thia  action  is  in  the  natore  of 
periment,  and  as  the  experiment  faili  I  aee  no 
why  the  coats  ahould  not  follow  the  event 

Adion  dUmiBsed. 

Solicitors  for  the  plaiatiff,  WaUwh  BM^kifiii^ 

Solicitors  for  the  defendanta,  Hopgood,  Foi«r,iAi*  J 
•on. 


Chan.  Div.    >  )|»)V 

Kekewich,J. ) 

"Webb  r.  Jokas.  («.) 
Truatet  and  cestui  que  trust— Zeiwfin^  law^  * 
trihuiory  mmrtgage — LiabUiig  oftru^ 

The  trusteee  of  a  marriage  »MmaiX  ^  I 
invett  the  fundi  **  in  their  or  hie  name  or  « 
(amongti  other  inveetmenta)  real  eecurUiet.  f** ' 
being  two  in  number,  joined  with  the  two  tntf" 
wiU,  one  of  them  being  a  truetee  bM  of  i^  ' 
and  the  will,  in  advancing  £2,000  on  a  m^ 
mortgage,  the  trueteea  of  the  eetUemeni  advamns^^^ 
tho$e  of  the  wiU  £500. 

The  seeuH(y  eubeequently  depreciaied  in  vaw* 
action  toae  brought  by  the  cestui  que  troati  *** 
eeitlement  claiming  a  declaration  that  the  trv^ 
Aod  committed  a  breach  of  truet. 

Held,  that,  by  advancing  money  on  a  mv 
mortgage,  the  trueteee  had  noi  complete  ^^"*^  ' 
mortgaged  property,  <xnd  were  liable  to  mak  ^ 
deficiency  in  value,  as  such  an  inveetme^  ^ 
authorized. 


Trial  of 

By  a  poaUnnptial  settiement  of  the  Sthof  > 
1852,  Mid  made  between  Oeorge  Webb  and  Fei 
wife  of  theone  part,  wd  a  Webb  and  WOUaoi ' 
Freeland,  aa  troateea,  of  the  other  pait,  it  wu  ■ 
that  the  traataee  ahould  stand  posaossad  of  tbti 
to  aifae  fcem  the  aal^  of  certain  1^®'®^^^, 
trust  to  invest  the  ^ame  in  their  ok  his  ir 
on  Gk>vemment,    Paiiiaa»entary,   or  real 

(a.)  Beportcd  by  C.  H.  F.  CHaisro,  £iq.>  &«" 
Iiaw. 
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JiDgland  or  Wales,  or  on  the  secarity  of  the  bonds  or 
debentures  of  any  raflway  company,  or  the  secnrity 
of  settled  pefsonalty,  with  power  to  raty  suoh  InTest- 
ments  in  such  manner  as  they  should  think  fit,  and  to  pay 
the  income  to  the  said  Eranoas  Webb  and  her  children 
as  therein  mentioned. 

The  plaintiffs  were  two  of  the  children  of  Frances 
Webb,  the  first  plaintiff  being  her  administratrix. 

W.  Bennett  Freeland  was  alto  ttturtee,  with  B.  G. 
Olblin,  of  the  will  of  one  Henry  C^lblin,  who  died  iu 
1874. 

In  1875  Henry  J.  0.  Giblin,  a  son  of  Henry  Giblin, 
borrowed  on  mortgage  of  a  freehold  estate  a  sum  of 
iS2,000  from  the  trustees  of  his  father's  will  and  the 
trustees  of  the  settlement  already  referred  to.  The 
money  was  adTanoed,  as  to  £1,500  by  the  ttnstees  of  the 
«ettl6ment,  being  the  exact  amount  in  their  hands  as 
«ach  trustees,  and  as  to  £500  by  the  trustees  of  tl&e  wilt, 
and  was  secured  by  a  teortgage  deed  dated  the  2nd  of 
•Jane,  1875,  and  made  between  H.  J.  0.  Giblin  of  the  flriTt 
part,  8.  Webb  and  W.  B.  Freeland  of  the  second  part, 
and  B.  G.  Giblin  and  the  said  W.  B.  Freeland  of  the 
third  part,  whereby  the  lands  were  couTeyed  to  the  mort- 
gagees and  their  heirs  to  suoh  uses  as  the  said  S.  Webb 
and  W.  B.  Freeland,  as  mortgagees  to  the  extent  of 
iSl,500,  and  the  said  B.  G.  Giblin  and  W.  B.  Freeland, 
SM  mor^agees  to  the  extent  of  £500,  should  jointly  or 
separately  as  such  scTcral  mortgagees,  and  to  the  extent 
of  their  seTeral  debts,  and  either  by  way  of  realizing 
tbeir  mortgage  secnrity  and  obtaining  repayment  of  their 
principsl  and  interest  moneys  respeoti?ely,  or  by  way  of 
release  and  re-assnranceof  the  mortgaged  hereditaments, 
by  any  deed  or  deeds  to  be  executed,'  d»,,  direct  or  ap- 
point, and,  in  default  of  such  appointment,  to  the  use  of 
the  mortgagees,  their  heirs  and  assigns,  for  cTer.  The 
proTiso  for  redemption  proTided  that,  on  repayment  of 
the  respeotife  principal  sums  of  money  and  interest,  or 
either  of  them,  the  hereditaments  should  be  le-assured  by 
the  persons  or  person  who  should  have  reoeived  sneh 
prindpal  and  interest  moneys^ 

By  a  deed  of  appointment,  to  which  the  mortgagor 
was  not  a  party,  indorsed  on  the  mortgage,  dated  the 
25th  of  October,  1884,  and  expressed  to  be  made  between 
W.  B.  Freeland  and  B.  G.  Giblin  of  the  first  part, 
J.  G.  Bellingham  of  the  second  part,  the  said  W.  B. 
Freeland  of  the  third  part,  and  the  said  W.  B.  Free- 
land  and  B.  G.  Giblin  of  the  fourth  part,  the  legal  estate 
in  the  mortgaged  premises  was  Tested  in  W.  B.  Freeland 
as  to  three- fourth  parts,  and  in  W.  B.  Freeland  and 
B.  G.  Giblin  as  to  the  remaining  fourth  part.  The 
Talue  of  the  mortgage  security  haviug  fallen,  the  plain- 
tiffs brought  this  action  for  a  declaration  that  the  in- 
Testment  aboTe  mentioned  was  a  breach  of  trust,  and 
claiming  repayment  of  the  £1,500. 

Tha  defendants  were  the  eaeoutora  of  fiL  Wabb  end 
W.  B«  Freeland.. 

Bitrftsr,  Q.O*f  and  BtxrdiweU,  for  the  plalntlfEs.— 
There  la  no  direct  authority  that,  in  the  absence  of  an 
expreM  poWer  in  the  instrument,  trustees  are  Justified  in 
lending  on  a  eofltributory  mortgage.  In  this  case  they 
have  comadtted  a  breach  of  trust :  Lewfn  on  Trusts,  8th 
«d.,  p.  331 ;  Davidson's  OonTeyancing,  ?ol.  8,  p.  40,  3rd 
•ed.  By  lending  on  this  kind  of  security  they  lose  their 
proper  and  absolute  control  over  the  trust- moneys. 

Falmsr  ▼.  Earl  of  CarUde^  1  S.  ft  a  423;  ToUon 
T.  Sheard,  35  W.  j^  667, 5  Oh.  D.  19,  were  also  cited. 

Warmfnfim^  H.O.,  and  P.  H.  OoU,  for  the  defend. 
ants.-^Tbt  ttpM  Will  not  make  tmstees  liable  for  a 
tecfaniaal  breach  of  trust  if  they  have  acted  honestly. 
It  win  not  decide  for  the  first  time  a  new  question 
against  trutteet :  Speight  ▼•  (Totmf,  tfO  W.  R.  785,  31 
W.  B.  401,  32  W.  B.  435,  28  Oh.  D.  727,  9  App.  Oas.  1. 
£Kbkewicr,  J.«-Is  this  an  IkiTestment  oft  a  security 
authorized  by  the    trust  f    WhUeiey   t.  Learoyd,  34 


W.  B.  450,  33  Oh.  1).  347.]  There  was  power  in  the 
settlement  to  lend  on  real  seeufity^which  this  w«s. 
Trustees,  in  the  absence  of  prohibition  may  lend  money  oa 
anundiyidedshareof  realty.  The  difference  bbtweeu  that 
security  and  this  is  Tcry  shadowy.  The  two  funds  mtB 
clearly  divided  all  through  the  deed.  The  mortgage  money 
can  be  recoTcred  by  each  set  of  trustees,  apart  from  the 
other  set.  TaUon  t.  Sheard  is  iu  our  f  ATour.  Palmar  t. 
Earl  of  Oaf  Hale  is  distinguishable.  One  trustee  can  bring 
his  action  for  foreclosure  and  make  the  other  trustees 
defendants:  Lfdee  ▼•  South  Keneington  Hotd  Oo,,  27 
W.  B.  514, 11  Oh.  D.  121.  Thia  case  ia  different  from 
those  which  appear  to  be  authorities  the  other  way ; 
Lttpton  T.  WMte^  15  Yes.  432;  Bobineonr.  Sohiruon^ 
1  De  G.  M.  Jt  G.  247. 

Barber,  in  reply,  cited  Fry  ▼.  Tapeon,  33  W.  B.  118, 
28  Oh.  D.  268. 

Ekkswiok,  J. — I  am  sorry  to  be  obliged  to  decide 
against  trustees,  especially  when,  as  in  this  case,  they 
ha?e  behaved  perfeotly  honestly.  But  here  the  ques- 
tion is,  have  these  trustees,  as  agents,  acted  up  to  their 
authority  or  gone  beyond  it  P  If  they  have  gone  beyond 
it  it  is  no  answer  to  say  they  acted  in  good  faith. 
Their  authority  was  to  invest  in  certain  securities. 
[His  lordship  stated  the  power  of  investmenl.] 
The  question  turns  on  the  meaning  of  the  words  *'  In 
their  or  his  names  or  name  " — that  is  the  essence  of  the 
investment  clause.  There  is  no  difference  between  an 
investment  in  the  names  of  three  persona,  two  of  whom 
are  trustees  of  one  deed,  and  a  third,  who,  with  one  of 
the  firet  two,  is  trustee  of  another  deed,  and  an  iufMt^ 
ment  in  the  names  of  two  trustees  and  two  entire 
atrangets. 

Here  the  whole  eatate  is  conveyed  to  four  perwnt  (in 
reality  three,  as  one  is  trustee  in  both  oases)  so  they 
must  keep  the  oontrol  of  the  securities,  that  is,  the 
money,  and  they  do  not  even  get  the  legal  estate.  True 
they  ha? e  a  power  of  appointment,  which  they  exercised. 
I  accept  the  raason  suggested  for  its  being  givea-*^ 
namely,  to  enable  them  to  accept  one  part  of  the 
security  and  not  the  other.  It  was  urged  thaCi  the 
power  of  sale  is  so  expressed  that  either  set  of  mort- 
gagees may  sell,  and  so  may  grant  leases.  But  oUe  set 
cannot  enter  without  the  concurrence  of  the  other,  and 
whatever  is  done  is  for  the  benefit  of  all.  It  is  said 
that  is  the  essential  form  of  a  contributory  mortgage ;  if 
so,  it  forms  the  strongest  possible  reason  for  trustees  not 
to  invest  in  it.  They  lose  control  over  the  fund,  if  they 
have  to  foreclose  they  must  bring  other  parties  before 
the  court  as  in  Luke  v.  South  Keneington  Sotei  Co,^ 
this  involvte  trouble  and  expense,  and  it  is  not  a  difli- 
oulty  that  trustees  ought  to  embrace  of  themselves  when 
it  is  not  forced  upon  them.  The  plaintiffs  are  entitled 
to  the  relief  asked  in  their  statement  of  dalm. 

doUoiton  for  the  plaintiffs,  I^eUe  Broihere. 

Solicitors  for  the  defendants,  Aldridge^  Thorn,  4 
Marrie^  for  Eaden  A  Knowli»f  Oambridge,  and  far 
freeland  Jh  Bellingham,  Saffron  Walden. 


In  re  Derbov. 
Dbbbok  i;.  Colus.  (a.) 

Pradioe — Joinder  of  eaueea  of  <iclion  without  Uaue-^ 
Time  for  taking  ohfection-^Rulee  qf  Supreme  Court, 
1883,  ord.  18,  r.  2 ;  ord,  70,  r.  2. 
A  claim  for  recovery  of  the  possession  of  land  vxis. 


(a.)  Beported  by  0.  H.  F.  Orbistib,  Esq.,  Barrister-at- 
Law. 
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tuhsequenily  to  the  inaiitutUm  of  an  adion/or  adminii* 
iroHon,  added  by  amending  the  itatemeni  of  daim^  and 
wiihoui  the  leave  of  the  court  being  obtained  under  ord. 
18,  r.  2.  The  defendant  pleaded  to  the  amended  etate^ 
*nent  oftUiim^  and  raiaed  the  obfeetion  to  this  joinder  of 
causes  of  action  without  leave,  but  took  no  step  to  iniiii 
on  the  6bfedion  until  the  trial  of  the  action. 

Held,  that  the  obfeetion  to  the  joinder  of  such  daime 
could  not  be  insisted  on  ai  the  trial,  as  it  would  be  too 
late  under  ord,  70,  r.  2. 

Trial  of  action. 

The  plalntiffo,  two  tenanto  for  life  under  a  will, 
brought  an  action  against  one  of  the  trnttaes  and  the 
ez«>ontor8  of  another  for  admiatttratlon  of  the  will  and 
the  appointment  of  a  reoeiTer.  They  afterward*,  with- 
out leaTe  of  the  court,  added  by  way  of  amendment  of 
the  daim,  a  demand  for  possesaion  of  an  inn,  part  of  the 
trust  property,  of  which  one  of  the  defendants  was 
tenant,  and  that  the  said  defendant  ehonld  pay  an  ooon-' 
pation  r^nt. 

The  defendante  pleaded  to  the  amended  statement  of 
claim  that  this  joining  another  notion  with  one  for  the 
recoTory  of  land  was  irregular  without  leaTe  of  the 
court,  but  took  no  further  steps  to  insist  on  the  objeo- 
tion  until  the  trial  of  the  action. 

Ord.  70,  r*  2,  is  in  these  terms :  '*  No  application  to 
Bet  aside  any  proceeding  for  irregularity  shall  be 
allowed  unless  made  within  reasonable  time,  nor  if  the 
party  applying  has  taken  any  fresh  step  after  knowledge 
of  the  irregularity." 

Barber,  Q.C,  and  Fawcus  (WUliamson  with  them), 
for  the  defendant. — ^The  aoUon,  aooording  to  the  writ, 
only  asks  for  administration  of  a  receiver.  [KiKn- 
wioH,  J.— Are  you  not  too  late  to  object  now  P]  We 
did  all  we  could ;  we  had  no  idea  that  we  were  taken  to 
have  waived  our  objtotion  to  the  inagnlarity. 

Vernon  R  8miih,  for  the  defendant  OoUis. 

Warmington,  Q.O.,  and  Nalder,  for  the  plalntiiEs, 
cited  Middcem  ▼.  Doerks,  28  Souoitor)'  Joubnal,  688, 
53  L.  J.  a  B.  626. 

Kbkbwioh,  J. — ^In  this  oase  after  the  defendant 
appeared  the  plaintiil  amended,  not  his  writ,  but  his 
claim,  and  added,  without  leave,  a  claim  for  the  recovery 
of  land.  The  defendant  noticed  this,  and  called  atten- 
tion to  it,  but  did  not  insist  on  his  objection.  Many 
more  steps  were  taken  in  the  action,  and  at  last  the 
defendant  definitely  took  the  point  that  this  pleading  la 
bad  under  ord.  18,  r.  2.  I  am  of  opinion  that  the 
objection  is  now  too  late :  MuUkem  v.  Doerks.  On  any 
irregularity  a  party  should  come  at  once  to  have  it  cured : 
ord.  70,  r.  2 ;  he  ought  not  to  go  on  to  trial  before 
taking  his  objection.  The  reason  for  the  latter  rule  is 
that  the  defendant  may  not  be  harassed,  and  it  is  for 
his  benefit ;  but  he  must  make  a  fair  use  of  it.  In  this 
case  he  is  too  late. 

Solicitors  for  the  plaintilf,  OcUyer'Bristowe  A  Co., 
for  Edwin  Laveradk,  Eiogston-upon-Hull. 

Solicitors  for  the  defendants,  WUlianMon^  Bill,  A 
Co,,  for  A.  J.  Seed,  Great  Qrimsby;  PriUkard  A 
Sons,  for  T.  fT.  Bearfield  A  Lanibert,  Kingston-upon- 
HuU. 


Ml 


a  B.  Dtv.  (Field  and  Wills,  J  J.)  May  S. 

Bbo.  v.  Couhtt  Goubi  JirDes  of  Qisbiwich  m 
Moxov.  (a.) 
County  oourts^^urisdidion^lSftw  tridu 

On  an  applicaHon  to  a  county  court  juigs  fir  em 
trial,  he  refused  the  applieation  on  the  two  ^roviub  Hm 
urged,  but  intimated  thai  the  apjpliemd  might  apjibim 
a  fresh  ground  if  affidavits  ooM  be  produeed  ta  wfftii 
of  such  fresh  ground.  On  the  second  applieidim,  iKfm\ 
fresh  grounds,  the  judge  granted  the  new  (riaL 

Held,  that  the  Judge  had  not  '*finaUy  ddermied"  fk 
applieation  for  a  new  trial,  and  that  no  writ  ofpnkM'^ 
tian  could  issue  to  prevent  the  new  trid,  oi  ihejudgt 
not  exercised  his  full  discrdion  on  the  firtt  apfikOi 
but  had  only  disposed  of  the  tufo  ned/U  grtmdi 
which  that  application  had  been  based. 

Great  Northern  Railway  Oo.  v.  Hoaaop,  4  IT.  fi.  H^l 
17  0.  B.  130,  didinguished. 

Per  Wills,  J.— rAa  High  Court  has  edy  power 
look  into  the  grounds  of  such  applications  for  mw  Mil 
to  see  whdher  they  are  such  that  a  judge  etndi  iett\ 
reasonably  ewerdsed  his  discrdion  ttpoaAem,  adi^ 
cannot  interfere  with  his  discrdion  beyond (hdUmiL 

Applieation  upon  a  rule  nid  for  a  writ  o(  piohMttel 
against  his  honour  Judge  Pitt-Taylor  at  the  QfMSfiAr 
Ooun^  Court  I 

This  was  an  action  by  a  Mrs.  Mozob  (a'P*'^'*! 
injury,    against    a    tramway    company,  wUek  Ml 
been  remitted  to  the  county  court  at  Greesffiflfe  « f 
the  ground  that  the  plaintiff  had  no  visiUe  awMij^  I 
Jury  found  a  verdict  for  the  defondsnts.  Ik«W 
pronounced   the  verdict   an  unsatisfsetofy  «^*" 
the  plaintifPs  counsel  at  onoe  applied  for  a  mfW* 
the  ground  that  the  verdiot  was  against <^**jn5 
evidence,  and  of   surprise.     The   Judgs  d^  ** 
application  on  these  grounds,  but  intiaM  ^^ 
plaintUf  that  she  might  apply  again  on  ttipMii*  , 
the  misconduct  of  the  Jury  if  affldarits  fliiri&  w  P 
dnced  to  that  effect    Application  was  msde  «n^ 
day  on  this  ground,  whereupon  the  Jadgs  V^ 
new  trial.    The  defendants  obtained  a  nils  foe  ft  «b^ 
prohibition  against  the  rehearing  of  the  Mloii  o^' 
ground  that  the  Judge  had  rcfnsei  the  sppUoiwi 
a  new  trial  onoe,  and  could  not  afterwards  reopttl^ 
question. 

Lush-Wilson,  for  the  plaintiff  tfozon,  Bhoffe&«| 
against  the  mle.~"  Bee  judicata  "  is  only  iggg* 
prohibition  when  the  same  application  is  rwyy 
haring  been  once  disposed  of:  Irving  v.  iiM' 
W.  B.  467,  Ii.  B.  5  a  B.  208. 


IPClymont,  im  the  defendants.— The  ecm  * 
Judge  has  only  statutable  antiiority  to  great  sssH 
under  section  89  of  9  ft  10  Vict,  c  95.  Belmif 
deed  that  authority  once  by  rof using  to  giu^^ 
trial,  and  cannot  re-open  the  case :  Ored  If 
lUUlwoy  Co.  V.  Jfosso|>,  4  W.B.  116,17  a] 
JoiMi  V.  Currey,  20  U  J.  a  B.  438.  This  oosit  i 
review  the  grounds  on  which  a  Judge  gnati  s  ■**■ 
to  see  whether  they  are  nueasonable  or  not 

Fold,  J.— This  was  an  action  in  the  ^  L 
which  was  remitted,  by  the  beneficial  enaatMBt«| 
tion  10  of  80  ft  81  Yiot  c  147,  to  the  eoimlr  f 
account  of  the  poverty  of  the  plalntiit.  BJ 
remitted  for  aU  pnrpcaec,  and  was,  so  fttt 
Jurisdiction  of  this  court  The  oause  w 
the  result  a  verdict  was  given  for  the  < 
tramway  company.  The  plaintiff  at  cnosspj 
new  trial,  on  the  ground  of  the  vodict  bslag^ 

(a.)  Bepoited by  SpbtoIul  L.  Houjaro^  ti^^ 
at-Law« 
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velgfat  of  evidence,  wid  of  rarprlee.    A  new  tritl  was 
iefu»ed  hy  tfaa  oounty  oourt  judge  on  tboee  groande. 
Had  aothing  more  oeonnred,  had  a  new  trial  been  defi- 
illalj   zefnsed,  Jadgment  been   giToa,  and  oertiftoate 
becB  signed.  It  would  nndonbtedlj  have  not  been  com* 
pedent  for  tfae  ooantj  eonrt  Judge  again  to  entertain  a 
foitiier  appHoation  for  a  rebearing  of  the  eauae.    That 
prfnolpla  ia  dearlj  stated,  in  Mo$top  t.  Oreai  Nofihern 
SaUway  Co.»  bj  Jervie,  Ij.U.  J.,  with  hia  nenal  cleaneaa  of 
iansiias*  and  great  knowledge  of  law.     "  The  ease  pro- 
eeeda  to  judgment^  and  there  is  a  deciiion  ia   fafour  of 
file  def endantf.    An  application  U  then  made  by  the 
^Btiff  for  a  new  trial.    That  applloation  is  reused, 
md  the  ooate  are  paid.    The  suit  is  then  at  an  end ;  it  is 
Hactioallj  out  of  oonrt.    The  elaim  has  been  adjudi- 
latsd  upon  ;  there  is  an  end  of  the  Judge's  jarisdiotion. 
laviBg  exbansted  his  power  OTer  the  suit,  what  right 
to   lerive  itP**    It  U  true  that  Williams,  J., 
out  a  doubt  of  the  principle  applying  in  certain 
;  bat  WiUes,  J.,  on  the  other  hand,  enforoes  the 
of  the  Chief   Justice.    "Immediately  that    the 
haa  exeraised  his  discretion  to  grant  or  refuse  a 
1m  trisdy  the  exception  to  the  general  rale  is  exhaustedt 
II  the  geaeral  rule  must  prcTail.    The  decision  once 
there  ought  to  be  an  end  of  the  matter— 
y  when  it  has  been  acted  upon  and  the  fruits 

b  la  the  only  authority  cited  to  us  by  Hr.  M'Cly- 
hnt  It  is  not  applicable  here,  where,  by  the  de- 
vM  own  affidavit,  it  is  shown  that  the  Jodge  dii- 
Ijr   conilaed  his  refusal  to  the  two  grounds  first 
bat  thsl»  upon  the  plaintiif  s  counsel  applying 
r  to  Bske  a  farther  application  on  the  ground  of 
loci  of  the  Jury,  the  Judge  went  on  to  say  that 
}  plain tiif  might  apply  if  affldarita  could  be  prodaced 
'  such  misconduct.    There  was,  upon  these  facts, 
defloita  end  put  to  the  cause.    It  was  not  finally 
The  Judge  did  not  dispose  of  all  his  dls- 
I  ia  the  matter ;  he  only  disposed  of  It  oa  the  two 
first  mentioned,  but  reser?ed  to  himself  the 
diaoretion  to  deal  with  an  application  made 
sBother  ground.        Substantially   the   apfrilca- 
Sor    a     new  trial  was    adjourned,   with  liberty 
\  pt^i**i-iy  to  make  further  application  on  another 
Had  the  plaintiif  made  the  application  on  the 
two  gronnds,  the  abore  case  would  ha?e  applied, 
~ie  Judge  oould  not  bare  properly  reheard  what 
d  already  dispceed  of.     But  that  was  not  the 
The  aaoond  application  for  a  new  trial  was  made 
Bth   gronnds,  partiy  on  the  Judge's  suggestion. 
i  not  finally  determined  the  cause,  but  he  merely 
that  discretion  which  he  had  rery  properly 
for  dealing  with  a  fresh  application ;  and,  look* 
I  the  faots  as  stated  in  the  plaintiff's  aflidaTit  pro- 
hefore  him  on  the  second  application,  I  am  not 
at  the  way  in  which  the  Judge  did  exerdie 
aretion. 

proaent  application  for  a  prohibition  must  be 
withooeta. 


leave  1 


J.^I  am  of  the  same  opinion.    It  is  quite 

[  that  the  Judge  had  not  fully  exercised  his  dlscre- 

tbe  application  for  a  new  trial,  and  not  finally 

of  the  cause.    It  is  said  that  a  Judge  cannot 

)  hia  own  Judgment  in  the  same  cause  when  once 

» determined  it.    Tliat  is  so;  but  here  he  reserred 

I  power  of  determining  the  application,  and  only 

that  power  in  regard  t^  two  grounds.    I  am 

«  that  the  case  of  Mo$$op  v.  ^reot  Northern 

Co,  goes  quite  so  far  as  the  defendants'  counsel 

It  only  shows  that  in  the  case  under  dis- 

there  the  Jodge  had  finally  disposed  of  it  on  the 

^ronnda  upon  which  he  had  sought  to  re^open  it. 

_jy  i»te,  it  is  not  a  decision  affecting  this  case,  where 

'  Judge  left  it  open  to  the  plsintiff  to  apply  on  a  fresh 


ground.  It  would  be  unreasonable  and  unjust  to  lay 
down  that,  under  certain  drcumstanoea,  where  it  waa 
shown  that  some  definite  gross  injustice  had  occurred,  a 
Judge  might  not  re-open  a  case  which  he  had  at  the 
time  intended  to  dispose  of.  Howerer,  there  is,  at  any 
rate,  a  distinction  between  suoli  occurrences  where  a 
matter  of  practice  only  is  iufolred,  and  not  a  matter  of 
Jurisdiction ;  and  here  it  is  a  matter  of  practice  only 
which  is  inrolved.  The  judge  reslly  dealt  with  two 
grounds  for  the  application  and  adjourned  the  con- 
sideration of  other  grounds  for  such  application,  as  be 
clearly  had  the  right  to  do. 

It  has  been  urged  that  we  hare  a  right  to  reriev  the 
grounds  on  which  the  application  was  based.  I  admit 
that  we  hare  a  right  to  see  whether  these  were  so  ridi- 
culous or  absurd  as  not  to  constitute  any  grounds  at  all 
on  which  a  oourt  should  act,  because  in  such  a  case  the 
Judge  could  be  held  not  to  hare  exercised  his  Judgment 
at  all,  and  we  might  prohibit  a  Judge  from  granting  a 
new  trial  without  baring  practically  exerdsod  his  Judi- 
cial function  at  all.  Bat  beyond  that  limit  I  think  we 
hare  no  Jurisdiction  to  reriew  the  discretion  of  the 
Judge,  and  I  see  no  reason  in  the  affidarits  here  to  con- 
sider that  that  limit  had  been  reaohed.  It  was  a  matter 
for  his  discretion,  and  he  has  properly  exercised  his 
Jurisdiction  upon  such  an  application. 

Applieation  re/ttieJ,  and  rule  dUehargei. 

Solicitor  for  the  plaintiff,  W.  Brutow, 

Solicitor  for  the  defendants,  J,  0.  JwoU. 


Q.  B.  Dir.  (Mathew  and  A.  L.  Smith,  J  J.)  Fi*b.  S. 

Cbsw  9.  CuMvnros. 
Wood,  Claimant  (a.) 

Bill  of  taU^AfUdavit  hy  aUeeting  to^fnsM— Omtssum  of 
reUdenee  and  oecupaiion'^Power  to  order  reetifleation 
^BilU  o/Sale  Ad,  1878  (41  <fe  42  Viet,  c  31),  f.  10, 
euh-Hctione  2, 12,  14. 

The  power  of  a  Judge  to  reeHfy  an^f  aoMemtal  omisiion 
or  miBBtatement  in  the  regieter  under  eeeUon  14  of  the 
Bille  of  Bale  Ad,  1878,  doee  not  enatle  him  to  redify 
euch  omieaion  or  mieetcUement  in  an  affidavit  filed  in  the 
course  of  regietration. 

This  was  an  appeal  from  Field,  J.,  at  chambers,  who» 
upon  the  trial  of  an  interpleader  issue  before  him, 
ordered  the  rectification  of  an  affldarit  made  by  an 
atteating  witness  and  filed  in  the  course  of  registering 
the  bill  of  sale,  as  he  was  satisfied  that  the  omission 
contained  in  it  was  made  through  inadrertenoe. 

Kieeh,  for  the  execution  creditor.— This  order  is 
wrong.  The  Judge  has  no  power  to  make  it.  The  only 
power  of  ordering  rectifications  of  this  kind  is  conferred 
by  section  14  of  the  Bills  of  Sale  Act,  1878,  and  that 
it  confined  to  causing  insertions  to  be  made  in  the 
register.  The  register  is  defined  by  section  12  of  the 
Act,  and  consists  of  a  book  kept  by  the  registrar.  The 
form  in  Schedule  B  referred  to  in  section  12  does  not 
contain  a  space  for  the  address  and  occupation  of  attest- 
ing witnesses,  and  that  is  what  the  Judge  has  ordered  to 
be  inserted.  The  affldarit  is  part  of  the  process  of  re- 
gistration, and  the  Judge  has  no  power  to  interfere 
with  it. 

Bautti  Hopkitii,  for  the  claimant.— The  order  is  in 
accordance  with  the  intention  of  the  Act  of  1878.  The 
Legislature  meant  to  prerent  injustice  being  done  by 
aocidental  omiaaions,  and  conferred  a  general  power 
upon  a  Judge  to  rectity  them.    The  words  **  insertion  in 


(a.)  Beported  by  Oaon.  OuAPMAir,  Esq.,  Barrister-at-Law. 
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HiaHOom. 


the  reghter "  should  be  eonatrtted  as  **  the  process  of 
registiBtiQii "  mentioned  in  section  10,  sab-seotion  2. 

MAtRBW,  J.^I  decide  irtth  tehictanoe  that  this  appeal 
shoald  be  allowed.  The  objeotlon  to  the  order  Is 
teehnical ;  bat  I  am  not  satisfied  that  the  eonrt  oan  de- 
cide in  the  respondent's  favoar  without  doing  Yloleoce 
to  the  meaning  of  the  statute.  The  Act  pro^des  that 
for  the  purpose  of  regisAerlng  a  bill  of  sale  it  shall  be 
necoesary  to  file  an  afAdavit  Stating  the  address  and 
occupation  of  eaoh  of  the  attesting  witnesses.  In  this 
case  the  address  and  oooupation  of  one  of  the  attesting 
witnesses  were  accidentally  omitted  in  the  affidavit  filed 
when  the  bill  of  sale  was  glTcn. 

The  Act,  no  doubt,  intends  that  such  an  omission  may 
be  rectified,  but,  unfortunately,  in  seetion  14  it  ex- 
pressly provides  that  the  reotification  shall  be  effected  by 
means  of  a  judge's  order  for  the  "insertion  in  the 
register  "  of  the  "  true  residenoe  and  occupation  "  of  the 
witness.  The  <* register"  is  defined  in  the  12th  seot- 
tion.  It  is  a  book  whidi  the  registrar  is  to  keep,  and  in 
which  he  is  to  make  an  entry  of  certain  partlcalsrs  re- 
lating to  each  bill  off  sale  In  a  preaorlbed  form.  The 
form  in  the  schedule  to  the  Act  does  not  contain  a 
space  for  the  addresses  and  occupations  of  the  attesting 
witnesses.  The  language  of  section  14  is,  howoTer, 
dear,  and  the  order,  not  being  an  order  for  the  **  inser- 
tion in  the  regiater"  of  tiie  omitted  partionlan,  is  not 
in  conformity  with  the  Act 

A.  L.  Skitk,  J. — I  am  of  the  same  opinion.  There  is 
a  flaw  in  the  statute.  The  order  is  one  which  I  can 
well  suppose  that  I  shonM  nyeeH  tate  made  at  cham- 
bers, though,  perhaps,  I  might  have  made  it  without 
prejudice  to  the  rights  of  the  execution  creditor.  But 
section  14  does  not  gi?e  the  judge  power  to  make  this 
order.  It  is  impossible^  in  the  face  of  the  definition  of 
*'rfgister"  given  in  seotioa  12,  to  ooastme  section  14, 
as  investing  the  judge  with  any  general  discretion  as  to 
the  correction  of  errors  accidentally  made  in  the  process 
of  registration. 

In  my  opinion,  and  I  ttigret  that  it  should  be  so,  the 
Act  does  not  permit  the  correction  of  a  mistake  in  the 
affidavit  which  it  filed  under  the  IKUs  of  Sale  Act, 
1878,  ae  a  part  of  tiie  process  of  fcgistntion. 

Appeai  allowed. 

Solicitor  for  the  execution  creditor,  J.  5.  Ruben- 
ettin. 

Solidtcr  for  the  claifflant»  ButMer. 


Q.  B.  Biv.  (Cave  and  \ 
A.  L.  Smith,  JJ.)    / 


April  24. 


PwnDi  ♦.  GAtrri  &  Co.  (a.) 

Master  and  aervatO-^Emptoyera*  Liabilihf  Ad,  1880 
(43  dh  44  VM.  c.  42),  «.  l-^Notice  cf  action— Service 
of  notice. 

A  notice  of  oeMen  mnder  the  Bmployera'  LiaMUty  Ad, 
1880,  omitted  th^  eMreee  of  the  pereon  ir^ared^  and  aiso 
the  ectuae  of  injury,  and  gave  the  daie  qf  the  aeeident 
incorredly.  But  the  eomiy  oewri  Judge  who  tried  the 
action  wa$  »/  epinion  thai  the  d^endante  were  not 
prejudiced  by  any  de/ed  or  irwecuracy  in  the  notice,  and 
that  t?iere  ?iad  been  no  intention  to  mialead. 

Btld,  thai  the  notice  waa  valid. 

It  was  proved  that  the  notice  waa  poOed,  though  wA 
in  a  registered  letter^  to  the  defendants  on  the  day  before 
the  day  on  whieh  the  six  weeks  from  the  accident  elapsed, 
and  a  reply  wae  received  from  the  defendants*  eolieitors 
a  few  days  afterwards. 

(a.)  Reported  by  F.  G.  Buoxib,  Esq.,  Barrister-at-Law. 


Held,  that  this  was  evidmes  on  whiskiheeM^ mK 
fudge  might  find  that  the  notice  was  reesMwitlM^ 
$ix  — *^ 


Appeal  from  a  judgment  of  the  jo^  of  fhs  OMMh 
well  Oounty  Oourt. 

nils  was  an  action  under  the  Empbyen^  LUOto 
Act,  1880,  to  recover  compensation  for  injaries  loitM 
by  the  plaintiff,  who  was  in  the  empleymsnt  of  the  in 
fondants,  by  reason  of  a  defect  in  the  oonditbiL  o(  (hi 
plant  connected  with  or  used  in  the  boiiaeai  of  Ae 
defendants. 

On  the  9th  of  August,  1887,  Ihe  pUhitilI«  ii 
ordinary  course  of  his  employment,  was  descendiiig 
ioe  well  belonging  to   the  defendaate,  who  ven 
merchants.    The  method  of  letting  down  the  bloeki 
ice  Into  this  well  and  bringing  them  up  again  i 
means  of  an  iron  "  dog,"  which  was  bwered  sod 
by  a  winch  and  chain.    There  bdng  no  steps  or 
leading  down  into  the  well,  the  defendants'  workoNS 
for  years  been  in  the  habit  of  using  the  "dog" 
ascending  and  descending,  standing  on  the**  dog' 
holding  on  to  the  chain.    The  plaintiff  was  desoc 
in  this  manner,  when  sudden^  he  lost  hb  fooMd, 
fell  to  the  bottom  of  the  well,  reodving  ssrioos  ln]i 
The  dleged  defect  was  a  projection  on  the  side  e( 
well,  which,  as  the  plaintiff  said,  came  in  oontaet  ^ 
the  "  dog,"  and  caused  its  two  Umbs  to  oome  spirt 

At  the  trial,  in  order  to  prove  notice  of  actios  u  »^ 
quired  by  the  Employers'  Liability  Act,  the  foM* 
letter  from  the  plaintiff's  then  solicitor  to  thedeteM 
dated  the  19th  of  September,  1887,  was  pat  ii>^I 
have  been  consulted  by  Mr.  Previdi  with  wtoasii** 
serious  injury  sustained  by  him  at  your  place osjw, 
August  last    As  his  Injuries  are  sure  to  be  |iiibb«JJ 
am  Instr noted  to  apply  for  substantial  oooipffiA^f 
shall  be  pleased  to  hear  what  you  intend  ••^J "1 
matter  before  proceeding  further.'*    It  «i  pi««'^ 
this  letter  was  posted,  though  not  reghhw^i*** 
morning  of  the  19th  of  September,  the  six  tab  wf 
the  accident  elapsing  on  the  80th ;  aod  Ihsl  ft  nfV  ^ 
came  from  the  defendants*  solicitors  dated  the  2w^ 
September.    Objection  was  taken  to  this  sotise « 
grounds,  first,  that  it  did  not  giro  the  addiea  a 
person  injared  ;  secondly.  It  did  not  stats  the  ''" 
the  injury  ;  thirdly.  It  gave  the  date  ^<  ^   ^ 
wrongly,  the  8th  of  August  instead  of  the  9th.  » 
further  objected  that,  the  notice  not  havfaig  beea 
by  posting  a  registered  letter  under  ssetlon  7  « 
Bmployers'  Liability  Act,  the  fflaintlfl  had  oot 
proper  proof  of  service  within  tSx  weeln.   The ' 
court  judge,  who  tried  the  case  without  a  i^*. 
opinion  that  the  defendants  had  not  been  prajnfiMt 
any  defect  or  inaccuracy  in  the  notice,  and  that  r 
had  been  no  intention  to  mislead,  and  tfaeiefore  he 
that  the  notice  was  rendered  ralld  by  the  Isst  cbsii 
section  7.    As  to  service,  he  thought  that  the  t''^ 
the  23rd  of  September  showed  that  Che  notice  hid 
the  party  to  whom  it  was  addressed,  and  that  the 
sumption  was  that  it  reached  him  in  due  coans*  Oa 
merits  the  county  oourt  judge  found  in  fsvoitf  n 
plaintiff,  and  gave  him  judgment  for  jSSOO. 

BuckniU,  Q,0.  {Percy  Gye  with  him),  for  the  ^ 
aats. — This  notice  was  a  nullity.  In  Skam  v.  n| 
W.  R.  816,  9  Q.  B.  D.  t6,  there  was  only  ooe^ 
here  there  are  three.  The  plaintiff  ought  at  f 
have  given  the  defendants  nottoo  of  what  be  att^^ 
be  the  cause  of  injury,  what  defect  or  negUg^ 
relied  on.  This  is  a  statntorj  remedy,  and  ths"^ 
must  be  oomplied  wtth  :  JSTsefi  ▼.  MiUwalt  Deck  M 
W.  B.  603,  8  Q.  B.  D.  488.  Secondly,  «^«gf^ 
failed  to  give  any  proof  of  serrioe  of  notiM  •*»■  ^ 
weeks.  He  did  not  comply  with  section  7,whiwJ' 
that  notice  *'  may  be  served  by  post  by  an^Blrt**'[^  ^ 
addressed  to  the  person  en  whom  itiitobeicncfl" 


VoL  XXXVI.      [Jimee,  1888.1     THE   WEEKLY  REPORTEB. 


671 


^MR  Comn.     Pbbtidi  v,  Oim  ft  Oo. — "Bma.  v. 


JOB  Spboial  PiFBPOfl  10  ov  Imooihi  Tax.    Hi<«  Oomv. 


bia  last  ksoim  plaoe  of  resideDoe  or  place  of  bntiiiMa  ; 
tMp  if  •enrod  by  pott,  tbAU  be  deemed  to  bave  been 
aemd  at  the  time  when  a  letter  oontainiiig  tbe  aame 
umld  be'dettvflved  in  tbe  oadiaaij  aoiifM  of  4>e«t ;  and, 
ia  pioviMg  tbe  eecvioe  c^  eapb  netioat  it  abiil  be  eufEl- 
oient  to  pcove  that,  the  aotfoe  vae  pseperlyaddceaBed 
aad  mliiUaed."  Proqf  of  tbe  poafcage  of  an  antegia- 
t«ed  latter  ia  not  toiaeiaat. 

WOdey-Wright  {McC^agh  with  him}»  for  tbe  plafai- 
tUf. 

OA.TBt  J*-^I  am  of  opinion  that  the  points  whieb  have 
Immi  t^cn  cannot  Bucoeed«  The  flnt  point  is  that  no 
proper  notice,  as  required  bf  tbe  Act,  was  giTtn  to  tbe 
defendants.  The  question  whether  the  notice  which 
\  given  contains  all  that  the  Act  requires  depends,  of 
upon  the  terms  of  tbe  Act.  Section  i  says  that 
an  action  under  this  Act  shall  not  be  maintainable 
''nnless  notice  that  injcvy  has  been  sustained  is 
filiven  wiithin  six  weebs/'  The  notice  is  required  to  be 
a  notice  that  injuxj  has  been  sustained ;  it  most  contain 
tbat.  Then  eection  7  requires  that  it  shall  contain 
oertabi  fnrlbar  facts.  It  aajs  that  the  notice  "shall 
£^e  tbe  name  and  address  of  the  person  injared,  and 
aball  slate  in  ordinary  language  tbe  cause  of  the  injury  and 
tbe  date  at  which  it  was  sustained."  It  is  clear  that,  if 
oeotion  7  stopped  there,  tbe  notice  must  hate  contained 
all  tbe  matters  there  mentioned.  But  at  the  end  of  the 
aastiou  we  baTC  this  clause-<-''A  notice  under  this 
section  shall  not  be  deemed  iuTalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  tbe  judge  who  tries 
the  action  arising  from  the  injury  mentioned  in  the 
notiee  shall  be  of  opinien  that  the  defendant  in  the 
aetion  is  prejudiced  in  his  defence  by  such  defect  or  in- 
aoenraoy,  and  that  the  defect  or  inaocuraoy  was  for  the 
puipcae  of  misleading,"  A  defect  must  mean  the 
omiasian  of  some  particular,  and  an  inaccuracy  a  wrong 
atatement  of  some  particular.  .The  intention  of  the 
Act  ia  that  there  must  be  a  notice  containing  particu- 
lars to  enable  the  defendant  to  understand  the  case  and 
to  make  neoeaaary  inquiries,  but  if  any  of  these  particn* 
la»,  wbidk  are  only  to  assist  the  defendant,  are  omitted 
or  incorrectly  stated,  that  is  not  to  make  the  notice 
infali^y  unless  the  defendant  is  thereby  prejudiced.  In 
Mmmcv  Hyde  the  omission  of  one  particular  was  held  to 
be  a  onraUe  defect.  Why  is  net  the  omission  of  two 
particnlars  or  three  to  be  also  ourable  ?  In  the  MillwaU 
Dock  ease  the  county  court  judge  was  not  asked  to 
any  wbeftber  the  defendants  vere  ,  prejudiced  by  the 
defects  in  the  notice. 

Tbe  second  point  taken  faj  the  defendants  is  that  tbe 
plaintiit  gaTC  no  proof  of  serrice  of  the  notice  within 
six  weeks*  There  waa  proof  that  the  letter  was  posted 
on  tbe  19th|  and  that  an  answer  came  from  the  defend- 
ants* aoUdter  on  the  23rd.  I  think  that  was  sTidence 
to  go  to  a  jury,  and,  therefore,  cTidence  on  which  the 
connty  oenrt  judge  might  himself  find  that  the  notice 
waa  xaceiTed  in  due  time.  And  I  can  ha?e  no  doubt  as 
to  wbnt  conclusion  a  jury  wenld  come  to  on  such 
CTfldcnce. 

A.  L.  BicnE,  J.—- Section  4  says  that  the  pUintiil 
mnafe  gite  a  notice  that  'injury  has  been  aastaiaed.  If 
fbe  matter  depended  .en  aaetien  4  aloae  this  present 
notice  would  be  sufKoient.  Then  section  7  giTes  an 
answer  to  the  question.  What  shall  be  the  form  of  the 
noiieeF  It  says  it  must  contain  four  -thiugs:  the 
nsune  of  the  person  injured,  his  address,  the  cause  of 
injury,  and  the  date ;  proTlded  that  it  is  not  to  be 
rendered  iuTalid  by  a  defect  or  inaccuracy,  unless  -  the 
defendant  is  thereby  prejudiced. 

Now,  looking  at  this  notice— the  name  it  has  right, 
the  address  it  has  not,  the  cause  of  injury  it  baa  not, 
tbe  date  it  has  wrong.  The  omission  of  the  address  is  a 
defect,  so  is  omitting  the  cause  of  injury.  The  ginng 
a  wrong  date  is  an  inaccuracy.    Then  the  profiso  comes 


in  and  says  tiiat  the  netiee  is  not  to  be  invi^idated  by 
any  defeat  or  fnaoeoMcy  if  the  Jndge  is  of  opinion  that 
the  defendant  is  not  thereby  pieJuidMeed,  aad  that  there 
haa  been  no  intention  to  mialead.  And  here  the  county 
court  jodge  baa  so  foond.  I  quite  agree  with  Sfene  ▼. 
Hyde^  whioh  is  an  authority  in  favour  of  this  notice 
b^ng  a  good  one.  Bat  then  we  are  met  with  the  MiU" 
waU  cose.  These,  hesreTer,  the  plaintiff  did  not  get  the 
county  court  judge  te  aay  that  the  defendants  were  not 
prejudiced.  I  think  that  case  does  not  carry  the  pnatter 
so  far  as. has  been  contended. 

As  to  service,  I  thlak  that  proof  of  post%e  on  the 
19lh  was  pHmd  faeie  evidence  of  receipt  by  the  defend- 
ants on -the  20th,  on  whioh  the  jndge  was  entitled  to 
act.  The  meaning  of  the  statute  seems  to  me  to  be 
that  if  notiee  is  seat  as  a  registered  letter,  that  is  to  be 
cendnsive  that  tbe  defendant  received  it  in  due  coura» 
of  post. 

Appeal  cUamUied, 

Solicitor  for  the  plaintiff,  W.  J.  TiUey. 

Solieitora  for  the  defendants,  FladgaU  <ft  FlmigaAe. 


Q.  K  Div.  (Cave  audi 
Qrantham,  JJ.)     J 


Jan.  27, 29, 31. 


Thb  Quebn  v.  Comhissiovebs  fob  Spbcial  Pct&poses 
Qiw  Ikcomb  Tax.  (a.) 

Revenue — /tieome  tax — Claim  far  repaymeni^Diecovery 
and  proof  of  diminuHon  of  pr^te--^**  Within  or  mi 
the  end  of  the  year  "—5  eft  6  Ftcf.  e.  35,  a.  183--23 
Vid.  c.  14,  a.  10. 

Section  133  of  6  A  Q  Vict,  c.  35  provides  that  income 
tax  asBeesed  under  schedule  D,  in  reepeet  of  pro/Ue  ehcdl 
he  repaid  if,  '*  within  or  at  the  end  of  the  year,'*  in 
respect  of  which  such  Msesament  is  made,  the  person 
(^aiming  repayment  '*  shall  find  and  shall  prove  •  •  » 
that  his  profits  and  gains  during  such  year  for  whicJi 
tJis  compulation  was  made  fell  short  of  t?ie  sum  so  com- 
pided  in  respect  of  the  same  source  of  profit  on  which  the 
oalculcUion  waa  made,*' 

Held  (Grantham,  J.,  dissenting),  fAof  the  words  "of 
the  end  qf  the  year  "  do  not  mean  "  at  any  time  after  the 
end  of  the  year,**  but  that  reas(mal)le  dUigetice  mttst  be 
used  to  '*  discover  and  prove  *'  diminution  of  profits,  and 
the  claim  must  be  made  within  a  reasonable  time  after 
the  end  of  the  year  in  respect  of  which  the  assessment 
is  made. 

Bnle  ntf t  to  abow  cause  why  a  mandamus  should  not 
issue  against  the  Oommissioners  for  Special  Purpoaea  of 
the  Income  Tax,  commanding  them  to  order  repayment 
to  the  Cape  Copper  Mining  Co.  (Umited)  of  certain  over- 
paid income  tax,  pursuant  to  5  &  6  Ykt.  c  35,  a.  133. 

The  Income  Tax  Commissionera  for  the  City  of 
Ijondon  having  granted  certifleatea  to  the  above-men«> 
tioned  company  entitling  them  to  repayment  of  alleged 
overpaid  income  tax  for  the  yeara  ending  reapectively 
Aprils,  1884 ;  April6, 1885;  and  April  5, 1886,  their  claim 
in  reapect  of  tbe  yean  .1884  and  1886  iwaa  subsequently 
disallowed  by  the  respondents,  on  the  ground  that  the 
claim  waa  not  made  until  March,  1887,  whereaa  it  was 
their  custom  to  refuse  all  claiasa  for  sepayment  of  income 
tax  in  veapeet  of  proflta  unleaa  made  within  a  year  from 
the  end  of  the  year  of  asreaament  to  which  they  ydated. 

The  aflldavit  of  the  aecretaiy  of  the  company  atated 
that  in  computing  the  proftte  for  each  of  the  yeaia  in 
queation,  he  had  ,in  the  first  instance  taken  tbe  avenge 
of  the  three  preceding  years,  but,  ''upon  smbsaquent 
examination  and  comparison,*'  discovered  mistakaa  wblah 

(a.)  BeportedbyG.  E.  Faj^kt,  Esq.,  Barrister-at^Law. 
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Thb  QuBur  V.  OoxKiMioiriRS  vob  Sfboul  Pvbposis  or  Inooxb  Tax. 


HlOHOoOlf. 


gtTo  riie  to  the  dinlnatlon  ia  the  proflti  in  mpaot  of 
irhloh  the  daiin  for  repaymeDt  wm  made. 

Sir  R.  E.  Wehder^  A.G.,  Sir  E.  Clarke^  8.G^  end 
A.  V.  Dieey^  •bowed  oaaie.— The  eUim  for  the  yean 
1884  end  1885  wee  not  made  nntil  Maroh«  1887.  There 
was  not  disoofery  and  proof  as  reqalred  bf  the  statate 
^'at  the  end  of  the  year"  for  whioh  the  profits  were 
assessed.  We  most  attaoh  some  definite  meaning  to  the 
words  **  at  the  end  of  the  year/'  Tbey  cannot  mean  *'  at 
any  time  after  the  end  of  the  year."  Section  10  of  23 
Yict.  0.  18  limits  the  time  within  which  a  person  who  is 
entitled  to  repayment  can  enforce  his  daim*  to  **  thiee 
years  nest  after  the  year  of  assessment  to  which  the 
daim  shall  relate.'*  This  doee  not,  howe? er,  extend  the 
time  for  discofcry  and  proof  nnder  section  183  of  5  ft  ft 
Tlct.  0.  35. 

Jliiadom  White,  Q.O.,  and  PcUard,  in  support  of  the 
rale.— The  company  are  entitled  to  claim  repayment 
any  time  within  three  years  from  the  end  of  the  year  of 
asseesment.  This  is  the  only  statutory  reitriction  as 
regards  time.  If  any  other  restriction  had  been 
intended  the  Act  would  hsTC  expressly  stated  it,  and, 
consequently,  **  at  the  end  of  the  year  "  mnet  he  taken 
to  mean  **  at  any  time  after  the  end  of  the  year.*' 


Grantkax,  J.— I  am  of  opinion  that  this  rule  should 
tM  made  absolute.  The  question  turus  chiefly  on  the 
construction  of  seotlon  133  of  5  ft  6  Ylct.  c.  35. 

The  section  enacts  that  an  aaseseed  person  can 
deoiand  a  return  of  income  tax  ofcrpaid  on  profits  "  if 
within  or  at  the  end  of  the  year  current  at  the  time  of 
making  the  asseesment  be  shall  find,  and  shsll  prore  to 
the  satisfaction  of  the  commissioner*,  that  hie  profits 
and  gains  during  such  year  fell  short "  of  the  sum  at 
whioh  he  estimated  them.  Now  in  1842,  when  this 
Act  passed,  the  computation  of  the  profits  of  a  mercan* 
tile  firm  trading  with  distant  parts  of  the  world  was  a 
mhtter  of  greater  dilBoulty  than  it  is  in  these  days  of 
easier  communication.  It  was,  therefore,  essentlsl  that 
time  should  be  allowed  for  the  computation  of  profits 
if  it  was  to  be  made  honeetly.  The  effect  of  allowing 
too  short  a  time  must  have  been  to  tempt  meroantOe 
firms  to  under-estimate  their  profits  in  ordor  to  avoid 
the  new  tax.  I  can  scarcely  belicTe  that  this  danger 
was  not  present  to  the  mind  of  the  Legi»lature  In  1842, 
and  I  think  tliat  this  danger  would  almost  oetteinly 
reeult  if  the  narrow  oonstmotion  which  has  been  sug- 
gested were  put  upon  the  words  "  shall  find  and  shall 
profc  at  the  end  of  the  year."  When  the  Act  passed 
it  must  haTe  been  practically  impoesible  for  a  great  firm 
to  calcnlate  their  profits  so  as  to  be  in  a  podtion  to 
eupport  a  daim  for  repayment  during,  or  immediately 
after,  the  year  of  assessment. 

For  this  leison  I  do  not  think  that  this  is  the 
meaning  of  the  words. 

What,  then,  is  the  meaning  P  In  my  opinion,  in 
construing  them  it  la  neceesary  to  separate  **  find  "  from 
*'  prove,**  and  to  confine  the  words  of  limitation  to  the 
process  of  discorery.  The  section,  it  appears  to  me, 
contemplates  the  discovery  of  a  mistake  in  the  profits 
when  all  the  transactiona  for  the  year  of  assessment  are 
over,  and,  so  far  as  it  is  concerned,  allows  snch  a 
mistake  to  be  proved  at  any  time.  This  liberty  is, 
however,  in  my  opinion,  cut  down  by  eeotion  10  of  23 
Vict.  c.  14,  an  Act  passed  after  the  operation  of  the  tex 
had  become  well  understood.  The  result  is  that  an 
applicant  is  confined  to  three  years  from  the  end  of  the 
year  of  aasesoment. 

If  this  view  is  correct|  the  company  are  in  time,  as 
thdr  claim  relates  to  April,  1884,  and  April,  1886,  and 
was  made  in  March,  1887. 

They  are,  therefore,  entitled  to  repayment.  As,  how* 
<  ver,  my  brother  Cave  doee  not  agree  with  this  oondu- 


don,  and  the  court  is  thus  equally  dividsd,  I 
my  Judgment. 

Oavb,  J.— I  have  the  alaflottone  te  Aflw  fnmw^ 
learned  brother.  The  question  is  as  to  the  aemlsg  4 
the  words  "^at  the  end  of  the  ysar"  d  iwswwth 
section  133  of  6  ft  ft  Ylct.  a  36.  It  Is  isid  m  thi  on 
side  that  they  mean  ««atanytiiM  aftsrthsflBdotthB 
year"  of  assessment,  on  the  ottier  that  tb«j  minh 
some  red  sense  *<  at  the  end  of  the  year"  d 
ment. 

Now,  in  thU  Act  and  the  subssqueat  Ad  16  ft  IT] 
Yict  o.  35  taken  together,  the  time  for  ehOaiii '  ** 
witii  in  five  other  cases.    In  three  ssirn   netiai 
and  105  of  this,  and  section  64  d  the  Ister 
time  is  limited.    Either  the  statuts  is  ifleat,Qrlt 
<'  at  any  time"  after  some  event  whidi  it  vmm, 
the  other  hand,  in  two  cases— eeotion  134  d  tUi, 
section  18  of  the  later  Act— a  defidts  Unit,  in  tfai 
case  of  three  months,  in  the  other  of  liz 
fixed.    This  difference  shows,  as  it  appeals  to  ne, 

the  Legidature  was  careful  in  this  matter  d 

and  Intentlondly  fixed,  ct  did  not  fix,adeA 
I,  therefore,  condude  that  '<  at  the  end  of  the  jm 
asseesment  means  in  some  real  sense  "  at  ths  sdl  rfj 
year"  of  assessment. 

The  contsxt  is  **  shall  find  and  shall  prove.' 
the  meaning  of  *'  shall  find  and  shall  prove  d  tbe  d 
the  year"  of   asseesment P     ICy  opidoa  ii  tM 
words  are  designedly  rather  indefinite.  , 

It  was  not  thought  dedrable  to  fix  a  preolM  ^Jz\ 
discovery  and  proof.  The  mistake  in  the  protti  mF 
be  obvious,  or  might  be  impoasible  to  disoovK irff*|* 
without  a  great  ded  of  examination  and  dw'** 
What  tiie  Legislature  intenda  la  that  the  diUfeP;^ 
be  found  and  proved  "at  the  end  d  Ai/iV  V 
the  exercise  of  reasonable  dOlgenoe  on  tbtfi^"  "* 
applioant.  .^j-a. 

He  is  to  act,  not  to  deep,  upon  his  i||fttidK  w 
statute.  jg 

Upon  this  interpretation  of  the  words,  Wiiwin^" 
cants  shown  reasonable  dUigenoe  aa  regoiiv^ 
and  proof  P    I  am  of  o^nlon  that  they  have  lofc 
reasonable  diligence.    They  found  it  ^"^9^"^^^, 
pare  their  case  as  regarda  the  year  endiog  Am ' 
aa  early  as  Mardi,   1887 ;    but  as  ng«di  tH 
ending  April,  1884,  they  daim  nearly  tiirM  P^ 
regards  the  year  ending  April,  1886,  tiiey  ci^ 
two  years  after  its  ei^iration.     What  sigia*^^ 
they  offer  P    The  alBdadt  of  thdr  semetsiy  wmJV 
in  the  most  general  terms,  that  he  dlMOverd  t>* 
takes  **  npon  a  oubsequent  examination  of  Ai  ><"jL  ^ 

This  is,  as  it  appeers  to  me,  no  expUastka  » ii»| 
think,  therefore,  that  due  dOigenoe  has  not  beta 
and  that  for  this  reason  the  appUoants  ate  ad 
to  repayment  under  the  statute*  ,. 

I  should  add  that,  in  my  opinion,  ssdiM  1^ 
Vict  c  14  does  not  apply.    That  sectfon  nim^^ 
the  unUmited  and  the  limited  periods^ 
shottens  the  former  does  not  lengthen  the  lstt«< 

I  think,  therefore,  that  the  rule  ahould  bs  dir 
and  as  n^  learned  brother  withdraws  di  ]< 
this  will  be  the  effect  of  our  dedsloB. 

Bule  diicharged* 

SoUdtois,  J.  Sheppard;  MicOsr  (o  fk 
i^svsniie. 
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OOURT  OF  AfPIAU' 


eoiitt  of  fi99eiu 


Tarn  ObKL  Blf  •  Maj  30,  81. 

In  re  iMxixm  Cklluloud  Co. 
Batlby  asb  Hakbubt's  Cases,  (a.) 

Ompmy^^harei  ii$u$d  a$  fuUy  paid  up^No  regU- 
termi  eoninMi^Traniftreea  with  nciiet^SUoppel'^ 
'  iAd,  1867  (80  a  31  Vid.  c  131),  i.  85. 


A  eompany  incorvoraUd  at  a  tompany  limiM  hy 
«ftar«f  coniraded  toiih  a  French  a$8oeiaiionto  iuue  and 
«M  to  ihs  French  aeeoeiaiiot^  or  tie  nominee^  sharee  in 
Ueemnpatiy^  emeh  eharee  to  he  erediied  aefvUy  paid  up, 
4n  eonMeraUon  of  eervieei  to  he  rendered  hy  the  French 
moeiatiimto  the  eon^ny;  andthe  cantratt  contained  a 
.damte  that  the  company  ehoutd  procure  regutraJUon  of 
!^ll«i  contract  h^/bre  iteuing  the  eharee.  Tvfo  hundred 
dorm  vere,  in  pureuanee  of  thie  eoniractf  iuued  and 
to  8^  the  nominee  of  the  French  ateodaUon,  ae 
Uup  eharee,  hui  no  money  toa$  in  fact  paid/or 
8,9  nor  toa$  amy  him  of  money  ol  the  Mum  dw 
hy  Vye'oon^ny  to  8.  and  att  off  ayainet  the  amount  oj 
the  dmrae.  8.  trant/erred  iheee  SOO  eharee  to  H..  a 
d/hrodkor  of  tke  company,  and  B.  tran^erred  100  o/  them 
U  B^  atudher  director.  Certificates  were  ieeued  etaUng 
Hm  dmrm  to  he  fuUy  paid  up.  The  contract  with  the 
Frmdk  omdoUon  woe  in  fadt  nooer  regietered.  The 
mnmamy  mU  into  liquidation,  and  the  lifuidatorput 
M.ndB.entheliet of  conMhutoriee  ae  liahlc  for  the 
fidimmount  oftheae  100  eharee  reepectivdy  held  hf  thorn. 
S.  and  B.  applied  to  have  thecertiftcate  of  ooniriSutoriee 
oaried  hy  hawing  their  namee  expunged  thcrrfrom.  The 
eeidence  ehowed  that  8.  and  H.  and  B.,  whm  they 
ntpediody  took  the  eharee  in  quedion,  were  aware  of 
the  fact  that  nothing  had  'hten  paid  on  them,  hut  that 
hea  B.  and  B.  heUetfed  that  the  contract  wUh  the  French 
nmfiafion  had  heen  regietcred.  There  woe  no  evidence 
fliffttfw  that  either  JET.  or  B*  had  given  any  valnefor  the 
tdivo  tranafere  of  the  eharee  to  them. 
\M,  on  the  fade  of  the  caee  ae  appearing  from  the 
nee,  that  neither  the  company  nor  its  liquidator 
edopped  from  eaying  either  that  no  payment  had 
flUMM  tft  reaped  of  the  eharee,  or  that  the  oontrad 
nd  ten  reg&ttred,  and  that  K.  and  B.  were  liahlc 
fBkcfuU  amouni  of  the  aharea. 
BuUntbaw  v.  Nicolls,  S6  W.  R.  819,  3  App.  Oaa. 
^MH,  and  Waterhoaae  v.  Jamiesoo,  L.  B.  8  8c  App. 
|ipLl«  W.  B.  B.  L.  Dig.  S,  explained  and  didinguiehed. 
\  '  The  meaning  of  the  maxim,  **  No  man  oan  take  ad- 
\  of  hie  own  torong,^*  eaeplained. 
Jheidon  of  Kay,  J.,  affirmed. 

I  from  Kaj,  J. 
)  London  OeUolold  Oo.  wai  inoorporated  undet  the 
Acta  M  a  oompaitj  limited  by  shares  In 
1881.  The  memorandaoi  of  astooiatton 
the  oai^  to  be  £30,000  divided  into  3,000 
of  £10  each.  The  objeota  of  the  oompaaj  were 
stetcd  to  be  (inter  alia)  the  mannfaotare,  ap. 
a,  and  sale  o(  oelloloid  and  the  aoqoiaition  of  any 
Btfan  oapable  of  being  used  for  any  suoh  purpoM 
might  be  deemed  osef al  to  the  eompany.  The 
I  of  aasociation,  so  far  as  material  to  the  present 
,  piOTided  (art.  79)  thst  B.  H.  Bayley  and  R.  W. 
rjt  with  certain  other  persons,  be  appointed 
ttnetofs  of  the  oompany;  that  the  shares  shoald  be 
■Bdar  the  oontrol  of  the  directors,  who  might  (subject 
to  the  pcovidons  of  the  Oompanies  Aot,  1867)  issae  any 
iteves  em  the  oonsideration  or  part  of  the  oonsideration 
Ibr  any  property  aoqoired  by,  or  work  done  for,  the 
pompanyy  and  might  issue  shares  to  snoh  persons  and  on 

(<r.)  Baported  by  M.  3.  Bulks,  Esq.,  Barrister-at-I«w. 
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sueh  terms  and  conditions  as  they  might  think  fit  (art. 
7);  and  that  they  might,  in  their  disoretton^  pay  for 
any  rights  acquired  by,  or  serrioes  rendered  to,  the 
company,  either  wholly  or  partially  in  cash,  or  in  shares 
of  the  oompany,  and  any  such  shares  might  be  issued 
either  as  fully  paid  up  or  with  such  amount  credited  as 
paid  up  thereon  as  might  be  agreed  on  (art.  100  (3) ). 

On  July  18,  1888,  a  contract  in  writing  was  entered 
into  between  La  Oompagnie  des  llatlires  Piastiques, 
therein  referred  to  as  the  French  company,  and  the 
London  Oellulold  Oo.,  therein  referred  to  as  the  Bnglish 
oompany,  whereby  the  French  oompany  agreed  to  send 
a  competent  person  to  England  to  gifc  mstructions  to 
the  English  company  as  to  the  best  mode  of  manufactur- 
ing nelluloid  and  as  to  the  processes  and  details  of  such 
mannfbetaw,  and,  in  consideration  of  the  aertices  to-  be 
so  rendered  bj  the  French  company,  the  English  com- 
pany agreed  to  cause  to  be  transferred  to  the  French 
company,  or  their  nominees,  1,000  shares  of  £10  eaeh  in 
the  English  company,  numbered  respectively  1,901  to 
8,900  (both  inolttsive),  such  shares  to  be  credited  as  fully 
paid  up,  and  to  be  issued  and  allotted  as  fully  paid  up 
to  the  French  company,  and  to  be  deposited  at  the 
bankers  of  the  English  company  in  the  Joint  names  of 
the  two  companies,  and  if  and  when  the  Frenoh  com* 
pany  performed  what  they  undertook  the  said  shares 
should  be  transferred  to  the  Frenoh  company  or  their 
nominees  or  nominee ;  and  clause  8  of  thii  agreement 
provided  as  follows: — "Before  the  abof  mentioned 
1,000  shares  are  issued  and  allotted  in  trost  as  aforesaid 
the  Engliih  oompany  shall  procure  this  agreement  1 1  be 
filed  with  the  Begistrar  of  Joint*Stook  Oompanies  in 
England."  At  a  meeting  of  directors  of  the  oompany, 
held  on  July  83,  1883,  Hanbury  and  Bayley  being  both 
present  aa  directors,  it  was  resolved  that  1,000  shares, 
numbered  respeottvely  1,501  to  8,500  (both  inclusive), 
be  issued  and  allotted  forthwith  to  the  Frenoh  oompany 
and  deposited  at  the  English  company's  bankers  in  the 
Joint  names  of  the  two  oompanies.  The  French  com- 
pany nominated  Albert  Sauvfta  as  a  person  to  whom  800 
of  the  said  1,000  shares  shoald  be  allotted  ;  and  on 
July  30|  1888»  at  a  meeting  of  directors,  Hanbury  and 
Bajley  being  again  present,  it  was  rasolved  that  the 
shares  be  allotted  to  the  Frenoh  company  and  !£.  Ssuvde, 
as  requested,  and  certifloates  were  issued  and  handed  to 
the  secretsry  to  be  deposited  at  the  bank. 

On  August  9,  1883,  at  a  meeting  of  shareholders  of 
the  oompany,  it  was  resolved  that  the  shares  issued  to 
the  French  company  under  the  agreement  of  the  18th 
of  July,  1888,  be  handed  over  to  M.  Sanv6d,  acting  on 
behalf  of  the  French  company,  on  the  understanding 
that  the  said  oompany  would  give  fall  information  and 
instructions  in  the  manufacture  of  oellaloid  on  the 
terms  as  heretofore. 

This  contract  with  the  French  company  was  never 
registered  in  faof.  Oa  December  80,  lrt84,  an  order  far 
the  compuliory  winding  up  of  the  English  company  was 


E.  H.  Bayley  and  B.  W.  Hanbury  were  respectively 
placed  on  the  list  of  oontribatories  in  reepeot  {inter 
alia)  of  100  shares  with  a  liability  for  the  full  amount, 
£10,  on  each  such  share. 

It  appeared  from  the  evidence  of  the  offloial  liqui- 
dator, which  was  not  denied  by  Bayley  or  Hanbury, 
that  these  800  shares  had  been  allotted  originally  to  A. 
Sauv6e  as  fully  paid  up,  but  that  it  was  not  intended  by 
the  directors  that  Sauf^e  should  pay  any  money  for 
them,  and  that  no  sum  of  money  was  at  any  time 
due  by  the  oompany  to  Sauv6e,  and  set  off  againet  the 
amount  due  under  the  said  shares,  but  that  the  shares 
were  given  to  Sauv^a  in  return  for  sopie  services  alleged 
to  have  been  rendered  or  to  be  rendered  by  him  to  the 
oompany ;  that  on  November  19,  1883,  A.  8auv6 1 
transferred  these  800  sharee  to  B.  W.  Hanbury,  and 
that  on  November  84,  1888,  Hanbury  transferred  100 
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of  tbe  said  iban*  to  S.  H.  Bijl^r,  kat  tbrt  ao  pij- 
iiflpti  weM  iBad«  Ml  in  J  of  the  Mid  MO*  timm  bj  aaj 
pwion  whomaoffT.  BothBajl^«iidHaiil»ii3i,iii  thair 
afOdMitf,  stated  that  nafU  NovwImiw  1&96».  tbey  be- 
)iamd  tbat  tlie  coatnot  niith  tbe  JPftnob  oonpaiiy  had 
bae»  Tegiiteiea»  and  tb^r  «1k^  ftoted  iiuit  oartifloataa 
had  Wflik  isBucd  stalhig  ibat  the  «aid  SOO  shaiflia  wore 
flnllj  paid  upr  hat  they  did  not,  ia  tbdr  aiMafttSt  stato 
tiiat  they  believsd  that  juijthiag  hadt  ia  «ROt»  bean  paid 
im  the  aaid  abarea  or  tbat  tbej  had  giren  anj  valna  lor 
the  tbares  on  the  reapectlTe  traaalen  to  them* 

Mesan.  Bayley  and  Hanboij  iq^plicd  bj  way  of 
BonnumB  to  vary  the  acrtifloate  of  contribatoriea  by 
hftTing  their  aamea  e^qiaaged  tfaaiafroa*  Kay,  J.,  be- 
fore whom  theaaaiBiona  waa  adUoomed  oa  the  2$th  of 
Janaary,  18^8^  aiade  aa  order  mying  the  ceiiifioaAe  of 
Qoatribatoriea  in.  other  reapeotSf  Imt  refused  to  vary  it  by 
expaaging  the  names  of  Bayloy  aad  Baobary  from  the 
list  of  coatribatoiies  in  respeot  of  these  100  shares  re- 
speoliiFtely  h«ld  by  them«  Baykjr  aad  Haabniy  appealed 
fKaa  this  ref osal. 

marten,  Q,0.,  MiUar,  Q.C,  and  RiMon^  for  the  ap- 
pellante.«»The  eTidenoe  shows  that  these  shares  were 
allotted,  and  certificstes  of  them  issned,  as  folly  paid  np, 
nnder  the  eontract  to  that  effect  with  the  French  com- 
pany, and  it  was  part  of  that  oontraot  that  the  English 
company  ehould  proenre  registration  o(  the  oontract  be- 
fore issning  the  shares.  The  shares  were  Issued  as  folly 
paid  np  to  SaoT^e  in  the  ordinary  ooorse  of  baainess  at 
the  request  of  the  French  company,  who  had  given  eon- 
sideration  for  them,  and  BaoT^e  took  the  shares  as  a 
hond  fide  holder  for  Tahie  without  notice  that  the  coa- 
traot  had  not  been  registered.  As  i^ainstSanf^e,  there- 
fore, the  company  is  estopped  f^om  saying  either  that 
the  shares  were  not  fvUy  paid  ap  or  that  the  contract  was 
act  registered,  and  the  Uqnidater  of  the  company  is  also 
estopped :  Burkifuhaw  t.  Nieo^,  S6  W.  B.  819,  3  App. 
Oas.  1004.  The  present  iqppellants  are  transferees  from 
Saavde,  and  if  Sauvge  had  act  notice  it  is  immaterial 
whether  they  had  aotice  or  aot:  Barrau^t  caae,  14 
Oh.  D.  432.  [CoTTOx,  L.J'. — ^I  doubt  the  oorreotaess  of 
the  opiaion  expressed  ia  that  case,  that  the  equitable  rale 
which  protects  a  purchaser  with  aotice  taking  from  a 
parohaser  without  aotice  applies  to  a  legal  liability  which 
oaa  oaly  be  got  rid  of  by  cstoppeLl  E?en  If  not  estopped 
aader  the  principles  laid  down  iu  iurkinBhaw  v.  Nicms, 
the  company,  haviog  broken  its  oontract  to  proenre 
registration,  cannot  take  adfantage  of  its  oira  wroag. 
[Cotton,  L.  J. — Would  that  be  a  good  plea  ia  bar,  or 
merely  give  a  light  to  a  cross  aotioa  P]  It  would  be  a 
plea  in  bar :  MolUm  t.  Oamroux,  2  Ex.  487,  afllrnied 
oa  appeal,  4  Ex.  17.  [Fbt,  L.J. — ^To  hold  the  coa- 
tract  to  register  biadiag  so  as  to  make  it  a  plea  ia  bar 
woald  be  to  render  aectioa  25  a  nullity.']  There  is 
aotibing  in  the  Companies  Acts  to  reader  a  oontraot  by 
the  company,  to  register  aa  agreement,  illegal.  Again, 
the  undertaking  of  the  English  oompany  to  register  the 
contract  was  a  conditloa  pnoedent  to  the  taking  of 
shares  at  all  by  the  Frenob  oompany,  and  if  that  con- 
ditloa is  uafulfilled  the  mere  fsot  that  the  appellaats* 
aames  are  oa  the  register  la  respect  of  the  shares  wHl  not 
eatitle  either  the  English  oompany  or  ito  liquidator  to 
bring  an  astion  for  calls  oa  the  shares :  Peliai^s  ease, 
15  W.  B.  726,  L.  B.  2  Ch.  App.  527;  B^$e  Mver 
Silver  Oo.  ▼.  Smith,  L.  B.  4  H.  L.  64.  [Cotton,  L  J.— 
Bat  the  appellanto  are  oa  the  register  by  virtue  of  aa 
agreemcat  to  take  a  traasfer  of  the  shares,  which  traasfer 
has  beea  asveated  to  by  the  company.] 

The  following  cases  were  also  referred  to  :— ilrtiof  s 
c«ue,  36  Ch.  D.  702 ;  In  re  Dronfield  Silk$ione  Coal  Co., 
29  W..B.  768,  17  Ch.  D.  76.  [Bowbn,  L.J.,  referred  to 
Boopvr  V.  Lane,  6  W.  B.  146,  6  H.  L.  443.J 

Benehaw,  Q.C,  and  Brem^weHl  DrnfU,  for  the  respond- 
ent^ the  official  U^aidaln  of  the^^  eoaspaajt*  wero  aot 


called  oa  to  aigao  thepoiat  aato  estoppel— Ai  to  fl» 
coateatioa  that  tha  oompaay— oc  the  Uqoidstoi  enib 
behalf— oaaaot  'take  advaatago  of  its  own  mii^. 
assaailag  that  then  had  beaa^a  completed  ooatiMt  Iff 
the  oompaay  to  issue  the  shares  aa  folly  psid  up  nib 
reglstar  that  ooatiaot,  the  wroag  arises  by  bisMl  d 
that  oontraetr  siad  tba  pgefcaut  aypaliaali  ^amot  nia 
that  point,  baoaoae  H^  asalniBt„tf  aaf  « wm  not  aib 
with  them  but  with  the  Freaeh  oompaay.  Agiii,  Or; 
lUbility  of  the  appellaats  arisea  from  tiie  fM  sf  tWri 
belag  oa  the  register  as  shareboldors,  aad  tt  h  thej,  ai 
not  the  oompaay,  who  set  ap  the  oontmot  fai  qaaitiab. 
Bat,  asaaailag  thaA  the  appeUaats  aie  entiOsd  ta  ii, 
beaefit  of  the  ooatraet,  if  aay,  nsado  wtth  the  Ji  ' 
oompaay^  it  is  too  late  for  thom»  alter  a  wiadingsphai 
ooonrKod*  aad  ao  qasstkm  of  estoppel  arisiag^  to  lakf 
be  relieved f ram  Uabaityin  napMtof  the  shsm' 
hold  oa  aaak  a  gionad,  for-.  Mnddnwih  v.  G% 
Gla^fow  Bank,  28  W.  B.  677,  6  App.  On 
aad  In  re  Addleeione  Linoimm  Co,,  ante,  p. 
37  Ch.  D.  191,  show  that  after  wiadlac  sR^j 
aew  set  of  rights  iatorveaee  aad  tbs  lii  "' 
seeks  to  eafoioe  the  statoitory  righli  of 
Again,  it  was  the  duty  of  the  appeUaati 
selves,  beiag  direotosB  of  the  oompaay,  to 
that  the  ooatraet  was  legisteaed :  In  re  Ni 
upon^Tym  Co^  Bm  parte  Brewn^  S  W.  B.(h  19 
97.  Bat  ia  fact  there  aeoer  was  ai^  oomp]«(a4 
made  by  the  oompaay  with  the  Fraaob  aomps^i 
seal  of  the  English  ooo^iaay  waa  not  aflaai  tsfi|;j 
coatraot,  which  was  merely  a  diait    _  *^ 

registrar  woald  aot  have  leigiataied  sash  a 

Marten,  Q.C.,  in  reply.-^eotfoa  S7  of  ths  idlf ' 
1867  shows  that  it  is  not  necessary  that  ihs 
should  be  under  seal  of  the  oompaay.  aad  this 
was  in  fact  signed  by  Bayley  acting  aader  antiwri^] 
that  behalf  for  the  oompaay.    The  company  dvriflg' 
ooatinuauce  would  not  havo  been  allowed  tD  tibi 
vantage  of  its  own  wrong  by  suing  dtber  Sssl^ 
Sauf 6e's  transferees  for  calls  oa  these  shares,  and ' 
fact  that  a  winding  up  has  occurred  can  mske  bo 
enee,  as  the  liquidator  acquires  thereby  ao  asw  ' 
action.     [Fax,  L.J.— The  liquidator  may  aeqd* 
aew  right  of  actioa,  but  the  faet  of  a 
haviog  occurred    may  make   some  dlflerenes.  ^^. 
V.  Turquand,  L.  B.  2  H.  L.  345,   16  W.  &»•: 
Dig.    15.]       The    Court    of    Appeal    in  BU/tl  ^ 
17  W.  B.  194,  L.  B.  4  Ch.  App.  140,  tho«|l^ 
the  liquidator  suiog  for  calls  waa  in  a  better 
than  the   company,  but   Bwhinehaw  v^ 
Waterhottse  v.  Jamteioay  L.  B.   2   Sc.  App.  Wi 
W.  B.  H.  L.  Big.  8,  show  that  that  view  is  not   ' 
[CoTTOir.  L.J.— In  fTafer^asev.  t/amiesoatbs 
had  made  an  admission  that  it  had  reeoived  the 
in    reipeot   of   which  the   liquidator  was  satflfi 
it  was  held  that  that  admission  beJMit  aotad  sa  If 
holder  of  the  shaves  bemad  the  Uqoidalor;  thslT 
is  the  effect  of  that  caae  aad  also  of  J!^HmA 
Nieelie.']    JSouUk¥Hfrth  v.  City  of  Ohm^  Bttk 
In  re  AddMans  Linolemn  Oa,  weie  oases,  nitol'^ 
by  the  oompaay  ov  its  Hqaidator  agatesfc  the 
shares,  but  claims  by  tho  hoUbr  against  the 
for  misrepreseatatioa  «id  breach  of  aoatMst  ia 
of  the  issue  of  the  shares.     [Coraasr,  LX—] 
tboso  oases  decide  that^  U  what  ara  oaUed  eatridi 
tors  were  all  paid,  there  waald  ba  aaytUagts . 
the  shareholders  making  claims  of  that  Uad.} 
mere  fact  that  the  appellanta  wssa  difootafa  ottht 
paay  does  aot  impale  to  them  kaovladgsaf  ew^,^ 
doae  or  omitted  to  be  doae  by  the  aompaiy*^^ 
BaUmarVe  caee,  |6  W.  B.  S24,  9  Oh.  D.  Wi^^ 
Denham  A  Co.,  32  W.  B.  467,  S5  Oh.  D.  758. 

Corroir,  L  J. — ^This  is  aa  appeal  fram  a  ^sli^J 
Kay,  J.,  refnsiag  to  reliave  the  appellaats  tnm  BoW^ 
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in  TCftpeM  of  thaw  8l»f«0.  The  ihar«8  la  qQertion  iroM 
iflstiQd  u  Bhsres  foHy  paid  np  in  pBrsoAnoe  of  »  oootrMit 
to  that  eileet  inade  brf  the  oompmy,  end  wUoh  Mieisotai* 
peny  ondeireoolc  to  v^gi«ter  befon  the  iente  of  the  aheMs, 
bot  hi  f aot  the  eoiitreot  wt8  not  te^tetered  ee  xeqaired  by 
BMtlon  n  "Of  the  Aot  of  1867.  Oertifloelet  lot  theee 
ebene  irore  lisaed  etetfng  that  the  aharet  weie  fully 
paid  up.  Hie  appellknts  olaha  to  be  relieved  from  any 
liaUK^  in  respeot  of  theM  ^atee,  on  the  withority  of 
the  oaae  of  BurkimhAw  v.  NieaiU,  aild  they  aay  that 
them  ihafea  were  traniforred  to  them  in  the  oidiaaiy 
obnxee  of  hnsineae  as  f ally  peild^itp  iharea,  and  therefore 
that  they,  as  bolden  of  tlie  shares,  are  entitled  to  treat 
them  as  shareB  fully  peid  np.  Now,  M*  8aQv6e 
inntt  be  takte  to  hare  tnown  that  these  shares  were 
iesned  as  fatly  ptdd  ap  onder  a  eoatfaot  whioh  was  to 
here  been  registered,  bat  that  nothing  Was  in  fadt  paid 
on  them,  and  I  am  of  opinion  that  the  deoision  in 
Burhinihaw  ▼•  NieoUi  is  not  applioahle  to  the  oironm- 
itanoes  of  this  oase.  In  that  ease  it  was  foand,  as  a 
matter  of  e?ldenco,  that  the  holder  of  the  shares  took 
and  held  the  shares  on  the  faith  of  a  ststement  made  ia 
the  oertifloates  that  the  shares  were  f  ally  paid  up,  and 
the  Honse  of  Lords  held  that  the  matter  of  etidenoe 
whioh  wes  blading  on  the  oompany  beand  the  Uqui'lator 
of  tbe  company  also.  Lord  Oairns,  at  p.  1016,  8  App. 
Obb.,  says  this :  "  In  the  eoarse  of  business  Goultoo," 
who  was  the  original  allottee,  "transfen  for  relnable 
consideration  to  a  transferee  a  share  as  te  whioh  there  is 
a  statement  in  the  certifloate  made  by  the  oompany  that 
the  money  has  been  paid  up.  Kow  I  desire  to  know  in 
what  way  this  section  affects  a  transaotloc  of  that  kind. 
It  appears  to  me  that  it  leares  altogether  nntonehod  the 
qneaUon  of  the  payment  of  the  money  upon  the  share, 
which  payment  it  declares  shall,  no  donbt,  be  an  attri- 
bute or  consideration  of  erery  share  in  the  oompany. 
Bat  how  that  is  to  be  or  what  is  to  be  the  eridenoe  of 
4hat  payment  it  leaves  altogether  nntonched.  If  the 
ttoney  is  paid  and  If  the  receipt  is  glren  for  it,  of  coarse 
<no  question  could  be  made  bat  that  the  trensferee  would 
•have  a  right  to  hold  it  as  a  paid-up  share ;  but  i(  a 
oceeelpt  is  giren  for  the  money  by  the  oompany,  and  the 
ehare  passes  into  the  hands  of.  a  person  who  has  giren 
valuable  consideration  for  it  and  knows  nothing  about 
the  Xaot  that  the  payment  has  not  really  taken  place, 
there  is  nothing  whatever  in  this  section  which  wonld  in 
.any  way  Invalidate  his  title.  He  oomos  before  the  ooart 
'Sot  in  any  way  affecting  to  break  in  upon  the  enact- 
•ment  which  I  have  read.  He  says, '  I  bow  to  the  words 
•of  the  enactment.  I  have  not  in  aay  way  attempted  to 
interfere  with  it,  bat  I  have  taken  in  the  course  of  basi- 
iiess  a  share,  in  regard  to  which  I  have  the  reptesenta- 
ttioii  of  the  company  that  that  section  has  been  complied 
with  •* "  Those  last  words,  I  think,  mean  a  representation 
^atthe  section  had  been  complied  with  in  the  senw 
that  the  oompany  had  received  the  money  and  that  the 
liquidator  was  bound  therel^.  Lord  Blaokbum  says  the 
eame  thing  in  effect  in  somewhat  different  terms  at  p. 
1026,  *'  In  the  present  care  there  is  no .  • .  registeredicon- 
tract,  and  consequently  the  shares  are  payable  in  cash, 
bnt  then  the  section  doee  not' say  that  that  is  to  be  con- 
<!lnsire  against  everyone,  nor,  as  it  was  argued,  that  any- 
one who  has  become  a  shareholder  under  any  olroam- 
stances  shall  be  compelled  to  pay  them  up  in  cash*  That 
is  not  the  statnte.  These  shares  were  bought,  and  the 
Hqoidator  may  require  payment^ot  the  calls  unless  either 
it  be  proved  that  they  were  paid  In  cash  or  ciMumstanees 
have  arisen  which  render  it  unnecessary  to  prove  that. 
The  premnt  cam  is  of  the  latter  description.  Now 
sometimes  there  is  a  degree  of  odiam  threwn  upon  the 
doctrine  of  estoppel  because  the  same  word  is  used 
-oocasionally  In  a  rery  technical  sense,  and  the  doctrloe 
of  estoppel  in  paU  has  even  been  thonght  to  deserve 
some  of  the  odium  of  the  more  technical  classes  of 
homologation.    Bat  the  moment  the  dootriac' is  loekel 


at  in  it«  true  light  it  will  be  foand  a  most  equitable  onOv 
and  one  without  whioh,  in  fact,  the  Uw  of  the  oouutry 
ooald  not  be  aaUsfaotorily  admioiitered.  When  a  per- 
son makes  to  another  the  representation^  '  I  take  upoa 
myrelf  to  say  such  and  such  things  do  exist,  and  you 
may  aot  npon  the  basis  that  Ithey  do  exists*  and  the 
Otheff  nun  does  really  aet  npon  that  bsMlsi  it  seems  to 
me  it  is  of  the  rery  eseenoe  of  jastloe  that  between  thdse 
two  parties  their  rights  should  be  regulated,  not  by  the 
real  state  of  faots,  bat  by  that  conventional  state  of  facts 
which  the  two  parties  agree  to  make  the  basts  of  their 
actiou;  and  that  is  what  I  apprehend  is  meant  by 
estoppel  in  pa4i  or  homologation." 

Bat  in  the  preaent  ease  there  was  no  representation 
made  that  the  oontiaot  had  been  registered^  and  there- 
fore we  need  not  enter  into  the  questioa  as  to  what 
might  be  the  result  if  such  a  representation  had  been 
made.  In  my  opinion  a  representation  that  the  money 
had  been  paid  on  ihe  shares  eonld  only  be  effaotaal  ia 
fareuf  of  those  who  did  not  know  that  the  money  had 
not  In  fact  been  paid.  If  a  person  buys  shares  on  the 
faith  ef  a  yepiesentation  made  by  the  company  that  the 
money  on  the  shares  had  been  pdd  up,  such  a  represen- 
tation is  bindUig  against  the  compsay ;  and  any  admis- 
sion made  by  the  oompany  and  noted  on  by  the  person 
Who  takes  shares  is  binding  on  the  company.  I  except, 
however,  from  the  last  observation  such  a  slogular 
adnuaslon  as  this  if  made  by  the  company — via.,  that 
the  person  taking  the  shares  should  be  under  no  liability 
to  pay  for  them,  as  the  Aot  of  Parliament  pre  tents  the 
shareholder  from  relying  on  such  an  admlssiou. 

Then,  assuming  for  the  purposes  of  the  argumeat  that 
there  was  here  a  contract  in  writing  made  by  the  com- 
pany, it  was  argaed  that  it  would  hare  been  impossible 
for  the  company,  while  a  going  concern,  to  have  sued 
the  present  appellants  for  oaUs  in  respect  of  these  shares 
on  the  ground  that  no  one  oan  take  advantage  of  his 
own  wrong,  and  the  care  of  MoUon  v.  Gatnroum  was 
relied  on  aa  an  authority  for  that  contention.  In  that 
dire  a  eontraot  had  been  made  granting  an  annuity  to  a 
man  during  his  life,  and  the  annuity  was  so  paid.  Ko 
memorial  of  the  grant  was,  however,  registered  as  re- 
quired by  statute,  and  after  the  death  of  the  grantee  his 
legal  personal  representative  broaght  an  action  against 
the  grantof  to  recover  the  money  paid  by  the  grantee  as 
eonbjderation  for  the  grant  of  the  annuity.  That  case 
followed  the  dedalon  in  the  case  of  Davi$  v.  Bryan^  6 
&  #  0.  6f>l,  which  laid  down  the  rule  that  it  was  the 
duty  of  the  grantee  to  register,  and  Bayley,  J.,  said : 
**  Hero  a  bargain  was  made  and  the  testator  paid  a  con- 
sideration of  £300,  and  the  defendant  agreed  for  that  to 
pay  a  certain  annuity.  The  testator  received  the  whole 
of  that  whioh  he  bargained  for,  and  now  his  representa- 
tive says  the  contract  was  void  from  the  beginning."  In 
both  there  cases  the  personal  representatives  of  a  grantee 
of  an  annuity,  who  had  received  the  whole  of  what  he 
bargained  for  daring  bis  life,  sought  after  his  death 
to  set  aside  the  contract  on  the  ground  of  non-regis- 
tration ;  but  the  non-registration  arore  from  the  neglect 
of  their  principal  to  do  what  was  required  by  the  Act 
of  Parliament,  and  it  was  held  they  could  not  succeed 
in  retting  the  contract  aside.  Thorn  oaaea  are  cb- 
vionsly  distingnishable  from  the  prerent  oase.  Here 
the  company— Off  the  liquidator  of  the  company— is 
not  aaing  in  respect  of  any  right  arising  under  the 
oontnct' whioh  the  oompany  neglected  to  register,  bat  is 
suing  in  respect  of  a  liability  imposed  by  the  Act  of  Par- 
liament on  anyone  who  holds  shares.  [The  Lord  Jus- 
tice then  read  section  85  of  the  Aot  of  1867,  and  con- 
tinued :^  If  the  company  had  made  a  representation 
that  the  holder  of  the  ahares  was  under  no  liability  iu 
respect  of  them,  it  plight— though  not  necessarily — ^o 
that  the  shareholder  would  have  a  right  to  hays  his  name 
removed  from  the  rsglater,  bat  that  oannot  bs  done  af cer 
a  winding  np  has  oocntred,  for  in  that  respect  the  liqui- 
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d»tor  does  not  stand  in  the  sanio  position  as  tho  oom- 
pany ;  and  so»  again,  a  shareholder  oannot,  after  winding 
up,  compete  ifith  outside  creditors  of  the  oompany  by 
bringing  an  aotfon  for  damages  against  the  oompany  for 
misrepresentation  or  breach  of  contract.  In  my  opinion, 
oTen  if  the  company  had  entered  into  a  oontraot  not  to 
enforce  the  liability  in  respect  of  the  shares,  it  could  not 
be  prcTented  from  bringing  an  action  to  enfrree  that 
liability,  ss  the  contract  wonld  hare  been  uUrd  Wresand 
one  not  allowed  by  the  Act  of  Parliament* 

As  to  the  case  of  WaterJiOUBe  ▼.  i/am/eson,  that  case 
only  went  on  the  same  footing  as  Burhifi»haw  y,  NicoJU 
— f  fE.y  that  there  had  been  a  statement  that  the  shares 
had  been  paid  for  in  cash,. which,  nnder  the  ciwinD- 
stances  of  the  case»  wes  binding  on  the  oompany,  and 
bound  the  liquidator  also.  The  appeal  must  be 
dismissed. 

BowBN,  L.J.— I  am  of  the  same  opinion.  And  the 
result,  it  seems  to  me,  follows  as  the  logical  conclusion 
of  the  language  contained  in  section  S5  of  the  Act  of 
1867.  [The  Lord  Justice  read  the  section,  and  con- 
tinued : — ]  Nothing  can  be  clearer  than  the  words  of 
the  section  stating  the  obligation  imposed  on  the 
original  holder  of  the  shares,  and  attaching  to  the 
bolder  on  a  transfer— viz..  that  the  whole  amount  of 
each  share  rnxxtt  be  paid  in  cash — and  the  holder  can 
oply  escape  from  making  payment  in  one  way— 'Tfa.,  by 
following  the  mode  of  escape,  and  the  only  mode  of 
eecape  indicaf  ed  in  the  section  itself.  Oan  there  be  any 
other  way  of  escape  on  equitable  principles  P  That  can 
only  be  if  the  oompany  so  acted  as  to  preclude  itself 
from  denying  that  the  Act  has  been  complied  with,  or, 
in  other  words,  if  the  company  be  estopped  from  saying 
that  the  Act  has  not  been  comj^ied  with— which  amounts 
to  this,  that  there  is  conclusive  evidenoe  as  against  the 
company  that  the  Act  has  been  complied  with. 

Now,  as  to  the  mode  of  working  out  such  estoppel,  if 
the  company  make  a  representation  to  a  person  other 
than  the  original  holder  Uiat  there  has  been  payment  in 
cash,  and  &e  shares  are  taken  by  that  person  on  the 
faith  of  that  representation,  then  neither  the  company 
nor  the  liquidator  can  say  that  there  has  not  been 
payment  in  caah,  and  they  cannot  say  that  the  statute 
has  not  been  complied  with.  The  case  of  Burkimhaw 
T.  Ntoc^li  shows  such  a  case  of  cf toppel  may  arise,  but 
that  case  also  goes  further,  and  contains  a  ruling  as  to 
a  ■  point  of  eridence ;  but  that  was  only  a  ruling  on 
the  facts  and  ciroumstanrea  of  that  parttoolar  case,  and 
a  ruling  on  a  point  of  eridenoe  on  the  facts  of  a 
particular  case  is  not  to  be  crystallised  into  a  general 
proposition  of  law.  The  ruling  was  that  as  the 
evidence  showed  that  the  shares  were  taken  in  the 
ordinary  course  of  business  as  folly  paid  up,  the  onu$ 
would  rest  on  the  company  to  show  that  the  person  who 
so  took  them  had  noiioe  that  they  were  not  actuslly 
paid  up.  Hut  how  oan  you  apply  the  doctrine  of 
estoppel  laid  down  in  that  car  o  in  tMont  of  Saut  6e  or 
the  present  appellants?  The  evidenoe  here  is  quite 
inconsistent  with  Sau^^e's  being  ignorant  of  the  fact 
that  the  shares  were  not  paid  up  in  cash ;  It  Is  dear 
that  he  must  have  known  that  the  shares  were  not  paid 
up  in  caah.  There  is  no  suggestion  on  the  evidence 
that  could  lead  us  to  suppose  that  the  present  appel- 
lants were  ignorant  of  the  fact  that  the  shares  were  not 
paid  up  in  cash*  The  iDferenoe  I  draw  from  the 
evidence  is  that  everyone  knew  that  these  shares  were 
not  paid  up  in  cash,  and,  therefore,  no  case  of  estoppel 
arises  against  the  company.  But  estoppel  might  arise 
under  circumstances  not  existing  here — vis.,  if  there 
had  been  a  representation  made  by  the  company  that 
the  contract  had  Ik  en  registered*  If  a  company  did 
make  such  a  representation,  I  do  not  say  but  tbst  there 
might  be  some  estoppel  to  prevent  the  company  aaying 
that  the  contract  had  not  been  registertd,  but  that  | 


would  upstate,  not  to  enable  the  compaaj  to  sisii 
compUaBoe  with  the  Act,  but  to  pievsat  ths  oonpni 
saying  that  the  Auk  had  not  been  complied  with. 

Mr.  Marten  tried  to  asoi^  on  the  gromid  tint  tts 
company— though  not  astappc^  '>om  dsnyiog  ettha 
registration  of  the  contract  or  payoMnt  iafsll  of  fla 
shares— would,  if  allowed  now  to  enfbrcs  this  dnoaij, 
be  taUttg  advantage  of  its  own  wrong.   Ths  asdi 
that  a  man  cannot  take  advantage  of  his  own  wii^ii 
as  old  as  the  hills,  and  is  somewhat  obsonrs.   hnj 
opinion  it  means  that  a  man  cannot  snfoiss  sfdnl 
another,  whom  he  has  wronged  by  a  breach  of  sostook 
or  bteaoh  of  duty,  a  right  that  he  has  aeqaiisd  mdtd 
that  other  by  means  of  sudb  breach  of  eoatrset  « 
breach  of  dnty.    The  obeervations  of  Brsmvell,  Eia 
to  the  meaning  of  the  maxim,  in  his  opinioa  ssbnittrf 
to  the  Lords  in  the  case  of  Hooper  v.  Lane,  6  E  L  4tii 
at  pp.  460—1,  bear  out  this  construction,  sad  fill  hi 
found   very  instructive.    What  is  the  wrong  taiol 
which  the  company  is  said  to  be  taking  advaatsgir  B 
is  the  breach  of  contract  to  register.    Oan  the  soaf^^ 
having   regard  to   section    S5,    preclude  itsdi  Am 
demanding  payment  in  cash  by  such  a  ooatfal/  A 
my  opinion,  if  that  were  to  be  allowed  ths  wbkM 
of  the  section  would  be  v^in.    If  the  conpin|«^ 
lawfully  contract  not  to  sue  a  holder  in  respe(t(^  , 
shares,  even  though  no  contract  be  filed  under  mqIM 
— whioh  I  think  muat  be  admitted  to  be  tbskv-« 
can  the  company  hamper  itself  by  a  oontraot  wliiehli 
short  of  thatP    On  the  ground  alone,  tbsn,tlatV 
contract  cannot  be  pleaded  in  bar  as  betweso  tbs  0t 
pany  and  Sautes,  Mr.  Marten's  argument  Mb*  14 ' 
again,  the  right  to  payment  in  cash  in  respeet  oliii| 
the  company  is  suing  is  not  a  right  aequiiedthiW 
the  breach  of  contract  to  register.    The  cases  o(  jW  ■ 
T.  Oamroux  and  Davi$  v.  Bryan  are  wbollj  ^M^, 
from  thia  caae.     [The  Lord  Juatioe  hers  '«tarO. 
the  facta  of  thoae  cases,  and  continusd:— ]    W 
again,  the  maxim  is  only  applicable  when  the  * 
wises  against  the  person  to  whom  the  wrong  vtf 
or  persons  clothed  with  the  full  rights  of  thst 
and  not  as  against  strangers.     For  tbess  res 
to  me  that  the  appeal  must  be  disminrf, 


Frt,  L.J.— It  seems  to  me  that  section  tSk^ 
to  the  case  of  the  appellant.  That  section  va^^  . 
benefit  of  creditors  of  the  company,  and  tbenfen  *•  j 
not  possible  for  the  company  to  contract  ^^^i:  1 
that  section.  The  result  of  the  eeotlon  is  tbii^  ^2> 
whole  amount  of  every  share  muat  be  paid  for.  ^j^Jf^ 
like  to  follow  the  words  of  the  seotion  and  saj  **  P<"j 
caah  " — ^having  regard  to  what  waa  said  hj  the  A^ 
of  Appeal  in  Bpargo'i  ooie,  21  W.  B.  SM,  Ix  fj 
Ob.  App.  407— but  muat  be  paid  for,  nnleM  < 
wise  determined  by  a  contract  in  wiittsg 
tared  before  the  issue  of  the  shares.  No 
oan  escape  the  liability  to  make  paynsent  tf  i 
other  method  whatever  than  by  this.  No  rdnpj 
the  oompany,  no  covenant  not  to  sue,  no  i 
satisfaction,  no  breach  of  contract  to  register,  wiD  i 
to  discharge  the  shareholder  of  that  UsbOi^* 
follows  distinctly,  therefore,  that  the  argusMntiikl 
vis.,  that  the  company  is  precluded  from  saing  ^ 
it  contracted  to  register  the  agreement— fsdf  l»! 
ground.  To  hold  otherwise  would.  In  eia 
relieving  the  shareholder  from  the  obllgstloa  III 


The  object  of  the  provision  in  seotion  S5  as  to 
tion  of  the  agreement,  was  to  have  the  ag 
so  that  persons  afterwards  dealing  with 


9  as  w -jn  1 
agreenniig 
th  thse*!'^ 


could  inspect  it.  ^ 

As  to  WaUthov^  V.  Jamiewin  and  SarU"**'^  i 
NicoUB,  they  have  nothing  to  aay  to  the  V*^^  i 
decided  here.     They  only  decide  that,  on  the  fixO^ 
stances  in  those  esses,  there  was  a  good  estoppel  sf*"* 
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Odvkt  of  Affsal. 


NiHirsT  V.  MoBOAir. 


Oovsr  OF  Amxu 


the  eompany  and  the  liqaNUtor.  on  the  quMtlon  of  piy- 
taent  ia  eash  ;  bat  they  do  not  show  that  the  ehftreholdor 
mtght  be  rellefed  from  the  oblfgatloai  of  leetioii  95.  In 
tbe  preeent  ease  there  are  tto  f aots  whetever  whioh  eonld 
lend  a  Jnry  or  a  Judge  titfttng  aa  a  Jnry  to  conelode 
thnt  either  of  the  preeent  appellaot«  belieted  that  theae 
ahnree  had  been  paid  in  eaeh.  I  may  add  that  I  share 
the  doubt  ezpreeied  by  Ctotton,  L.J.y  that  there  waa  any 
▼nlid  agreement. 

Appeai  d%ami$$ed^  with  eoifi. 

Solicitor  for  the  appellante,  Edward  Lee. 

Solicitors  for  the  respondent,  Lindo  A  Ch 


From  Ohan.  DiF.  Nov.  S9 ;  Deo.  S. 

NAKinsT  V,  IfoBGAir.  (a.) 

Railwaif  dock — Tramfer — Paeting  of  legid  eiMe— 
Non^delivery  to  or  aeieptance  by  aeerHary  of  oompaity 
^Oompaniee  Ofaueee  OtmeoUd^on  At^  1845  (8  ift  9 
Vid.  c,  16),  as.  14—16. 

Tn  1868  certain  itoek  of  the  L^mdon  and  North  * 
Weetem  Railway  Co.  vfoe  ttanding  ia  the  names  of  A. 
and  B  n  who  were  trmteee  of  it  for  0>  In  that  year  a 
trane/er  of  the  etoek  hy  A.  and  B,  to  O.  wa$  executed 
and  i^nt  to  the  company  fbr  regitiraUon  ;  ftuf ,  in  orm- 
efquence  of  it$  being  improperly  stamped,  and  the  etock 
certiflette  not  being  tent  with  it^  it  woe  rettirned  by  the 
company  unregietered.  The  proper  etamp  wae  then 
affixed^  but  no  further  $t^  wae  taken  until  1 872.  In  1 869 
C  purported,  by  a  voluntary  d^,  to  etUle  the  itoek. 
The  Act  by  which  the  etock  w^$  created  incorporated  the 
Oompaniee  Ohueee  Ael,  1845. 

Held,  thai,  at  the  dcie  of  the  ietUement,  the  etock  wae 
not  legally  vfsted  in  0.,  for  that  it  wae  eeeential  to  the 
validUy  of  the  tranefer  that  it  ehould  be  delivered  to  the 
eecrtimry  of  the  company,  to  be  kept  by  him  in  accordance 
with  eedion  15  of  that  Act;  and  thai  the  tranefer  in 
gtuetion,  being  improperly  itumped,  wae  rightly  returned 
by  the  company. 

Held,  therefore^  that  the  repretentative  of  O.  muet 
tranefer  the  %toek  to  the  trueteee  of  the  voluntary  eettle^ 
ment, 

Dedeion  o/SUrling,  J.  (35  IF.  R.  713,  85  Oh.  D.  598), 
affirmed. 

Appeal  from  a  decision  of  Sirling,  J.,  reported  35 
W.  R.  713,  35  Ob.  D.  598. 

The  fActs  folly  appear  in  the  report  in  the  coart 
below,  and  may  be  shortly  stated  as  folio  irs : — In  1868  a 
snm  of  £6,500  Oonsolidatdd  Ordinary  Stock  of  the 
London  and  North- Western  B«llway  Co.  was  standing 
in  the  names  of  Biohard  Meredith  Richards,  since 
deoeaaed,  and  the  defendant,  William  GrKflth,  aa 
tmateea  of  the  marriage  aettlement  of  Howel  Morgan 
and  hia  wife.  Under  a  power  in  that  aettlement  Mra. 
Morgan  had  made  an  appointment  of  the  atook  to  her 
hnaband,  and  he  deaired  to  make  a  Tolnntary  aettlement 
of  it  The  tmateea  ezeonted  a  tranefer  of  the  atook  to 
hin,  and  the  transfer  waa  duly  delirered  to  the  aecietary 
of  the  railway  company  for  regiatration,  but  the  com- 
pany declined  to  regiater  it,  becanae  it  was  not  properly 
stamped  and  the  date  waa  inoomplete»  beoauae  the  year 
•  waa  omitted.  The  atook  aooordingly  remained  in  the 
names  of  the  trusteeai  notwithstanding  the  exeontion  of 
tlie  tranefer  by  them.  In  Kovember,  1869,  Howel 
Morgan  executed  a  tolnntary  aettlement  of  the  atook. 
In  187S  the  deed  of  traaafer,  duly  atamped  and  dated, 
waa  delirered  to  the  aeoretary  H  the  oompany,  and 


(a.)  Reported  by  W.  Ifixbt  Oook,  Eaq.»  Barriater-at- 
Uw. 


Howel  Morgan  was  registered  in  the  bookn  of  the  com* 
pany  as  the  holder  of  the  stick.  He  dt6d  in  October, 
1884,  and  the  queetion  was  whether  the  efcook  p^a'aed  to 
hia  personal  repreeentatlFe  as  part  of  hfa  estate,  or 
whHher  tl^e  persons  claiming  under  the  Folotttarj 
settlement  were  entitled  to  it. 

Stirllnff,  J.,  held  thnt  the  st9ok  was  nbt,  at  the  date 
of  the  Folnntary  settlement^  legally  Fested  in  Howel 
Morgan,  and  that  his  legal  pofsoual  representatiFc  mutt 
transfer  it  to  the  tmateee  of  the  Foluntaty  aettlement. 

From  this  decision  the  legal  personal  repreeentatlFe  off 
HowpI  Morgsn  appealed. 

Sir  Horace  Davey,  Q.O.t  and  Upjohn,  for  the  appel* 
lent,  contended  that  the  atook  paased  to  Howal  Morgan 
as  soMi  ae  the  transfer  to  him  by  ther  trustees  was  exe* 
cntfd^  a«l  that  it,  thisfsfoin,  was  legally  Fested  in  him 
at  the  date  of  the  Folontary  deed. 

Oraham  HaeHnge,  Q,0.t  and  Eyre,  for  the  appointee, 
submitted  that,  by  reason  of  the  irresnUittir.  in  the 
transfer,  the  stock  did  not  become  legally  Fested  in 
Howel  Morgan. 

The  Oompaniee  Clausee  Consolidation  Act,  1845, 
ss.  14,  15,  16,  and  the  following  oases  were  referred 
toi-Dodde  F.  HUU,  2  H.  ft  M.  4S4,  13  W.  R.  Oh.  Pig. 
57  ;  Reg.  f.  Wing,  17  Q.  B.  645 ;  London  and  Brighton 
Railway  Oo.  r.  Fairdough,  %  M«n.  k  G.  674,  705  ; 
Donaldion  f.  Donaldenn,  S  W.  R.  691,  Kay,  711  ; 
Oopeland  f.  I^orth- Eastern  Railway  Oo.,  6  B.  ft  B. 
277,  4  W.  R.  Dig.  209 ;  SociStS  GSniraU  de  Parte  f. 
Walker,  34  W.  R.  662,  11  App.  Oas.  20;  Colonial 
Rank  f.  Whinney,  34  W.  R.  705,  11  App.  Oas.  426; 
Milroy  f.  lord,  4  De  G.  F.  ft  J.  264,  11  W.  R.  Oh. 
Dig.  120;  Beg.  f.  General  Cemetery  Co.,  6  E  ft  B.  41 5» 
4  W.  R.  0.  L.  Dig.  150 ;  Eflieon  f.  EUi9oa.  6  Voe.  656, 
662 ;  Kekewteh  f.  Manning,  1  De  G.  M.  ft  G.  176, 190; 
Wolverhampton  I^ew  Water worke  Co.  f.  Hawkeford,  % 
W.  R.  446,  7  0.  B.  N.  8.  795 ;  Portal  f.  Emmwt,  24 
W.  R.  641,  25  W.  R.  235,  1  0.  P.  D.  201,  664. 

OoTToxr,  Ii.J.'— Tt^  is  an  appeal  from  a  decision  of 
Stirling,  J.,  and  there  is  no  authority  which 'muoh  helps 
US  to  arriFC  at  a  conolnatott.  Howel  Morgan  executed  n 
Fotnntary  aettlement  which  purported  to  oompriae  oer- 
tftin  atocka  and  abaree,  including  £6,505  atock  in  the 
London  and  NoHh*Weatem  Railway.  That  atook  waa 
in  the  names  of  the  tmateea  of  hia  marriage  aettlement, 
and  under  hi4  marrlge  aettlement  hia  wife  had  a  power 
of  appointment  undtir  which  ahe  appointed  to  him  abso- 
lutely all  the  settled  funds.  That  gare  him  an  equit- 
able right  to  thia  ttock.  PrcFioua  to  the  execution  of 
the  Foluntary  aettlement  he  had  got  from  the  trueteee  ol 
the  marriage  eettlement  the  execution  of  a  Foluntary 
transfer.  That,  unleaa  it  waa  effectual  to  paaa  the  legal 
estate,  would  not  giFc  him  any  interest  at  all,  because 
there  was  no  oontraot  for  Falne,  but  he  had  an  equitabla 
title  to  the  stock  under  the  appointment,  whioh  gUFtt 
him  a  right  to  say  to  the  trusteea  of  the  marriage  aettle* 
ment|  yon  are  trusteea  of  the  atock  for  me.  The  ques* 
tion  ia  whether,  as  regards  that  atock,  the  Foluotaiy 
aetUement  was  eftsctnal.  The  Uw^  as  regards  a  Foluntary 
settlement  is  this.  If  the  settlor  translera  all  the 
interest  that  he  ia  in  a  poeition  to  transfer  at  that  time, 
then  it  is  eifeetueL  If  he  does  not,  thsn  the  court  will 
not  asaiat  Folonteera  aa  againat  the  eettlor,  and  the 
aettlemf^nt  ia  ineftoetual  aa  regarda  that  whioh  he  might 
haFc  effectually  transferred,  and  whioh  ha  did  not 
transfer  as  effectually  as  he  could. 

When  this  caie  came  on  at  the  original  hearing  • 
ifefereuee  waa  directed  to  aeoerUin  what  etocha  and 
aharei  were  legally  Fested  in  Howel  Morgan,  and  It  waa 
dffdaied  that  anch  aa  wen  legally  Feated  in  htm  did  act 
paaa  by  the  aaaignment  in  the  Folantury  aettlement,  Mi 
that  auch  aa  were  not  legally  feeted  in  him,  though 
belonging  to  him  in  equity,  did  paaa.    I  do  not  think 
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t1|at  kngiuige  wnj  appropriate,  for  the  teniw  "legal 
eifeale"  and  "legal  interest "  are  terms  properlf 
•ppliMble  to  land.  Now  what  ia  a  share  in  a  company  P 
It  is  a  light  to  call  upon  the  oompanj  for  a  »hare  of  the 
profits,  and  to  attend  and  Toto  at  the  general  meettnga. 
Tbeae  an  righta  whibh  are  Talnahle,  and,  therefoze,  the 
ahate  Is  saleablB  in  the  market.  Then  the  Oompanies 
aipaes.GensolidatioB  4ot,  1845,  gives  a  power  of  tranafer- 
rfaig  it»and  the  question  is  what,  under  the  olronmstanoee 
of  this  ease,  waa  the  effect  of  the  deed  of  transfer  wUch 
was  executed  bj  the  trustees  previous  to  the  voluntary 
settlement  P  It  was  taken  to  the  company  before  the 
dhrte  of  the  Tolonftary  settlement,  but  as  it  was  not  duly 
stmbped  and  was  not  properly  dated  the  company  would 
Hot  reoelTe  ft,  and  it  remained  in  the  possession  of  the 
transf^nror.  Some  years  afterwards,  in  1873^  it  waa 
taken  to  the  company,  and  then  the  formalitiee  were 
complied  with.  It  waa  duly  stamped  and  duly  dated, 
and  was  received  by  the  secretary  of  the  company,  and 
the  stock  was  registered  in  the  name  of  Howel  Morgan. 
The  question  turns  upon  sections  14,  16,  and  10  of  the 
Oempanies  dauses  Gonsolidation  Act,  1845. 

I  may  say  that  I  do  not  consider  that  thf  re  is  any  dis- 
tinction, as  waa  pressed  upon  us  by  Mr.  E^re,  between 
stocks  and  shares.  Section  14,  which  waa  very  much 
Bsiied  on  by  Mr.  Upjohn,  is  in  these  terms : — **  Subject 
to  the  regulations  herein  or  in  the  special  Act  contained, 
every  shareholder  may  sell  or  transfer  all  or  any  of  his 
shares  In  the  undertaking,  or  all  or  part  of  hie  interest 
in  the  capital  stock  of  the  company,  in  case  such  shares 
shall,  under  the  provif^ions  hereinafter  contained,  be 
consolidated  into  capital  stock;  and  every  such  transfer 
shall  be  by  deed  duly  stamped,  in  which  the  considered 
tion  shall  be  truly  stated;  aud  such  deed  may  be  accord- 
ing to  the  form  in  the  itched nle  B.  to  this  Act  annexed, 
qr  to  the  like  effect."  Then  there  is  a  particular  pro- 
vision in  section  16  that  no  sbareb older  shall  transfer  as 
long  as  the  calls  are  in  arrear,  and  Mr.  Upjohn  says  that 
is  the  only  thing  referred  toby  the  words  of  section  14,  sub- 
ject to  the  regulations  herein  or  in  the  special  Act  con- 
tained, the  **  special  Act "  here  being  out  of  the  queation, 
as  it  oonlainanothing  about  the  transfer  of  shares.  But  is 
that  rig^t  P  If  the  effeot  of  a  transfer  of  shares  is  to  give 
to  the  transferee  the  rights  against  the  oon^Mmy  which  the 
tnmtfsior  had,  the  deed  alone  clearly  does  not  transfer 
them  eflsctnally,  for  section  15  says:--<<  The  said  deed 
of  tmafer  (when  duly  executed)  shall  be  delivered  to 
the  secretaiy,  and  be  kept  by  him  ;  and  the  seoretacy 
shall  enter  a  menM>iial  thereof  in  a  book  to  be  called 
*fhe  Bagistera  of  Transfers,'  and  ahall  indorse  such 
entry  on  the  deed  of  transfer,  and  shall,  on  demand, 
deliver  a  new  eertlfloate  to  the  pniobaser."  So  some- 
thing moio  than  the  execution  of  the  deed  is  required, 
and  then  «t  the  end  of  the  section  we  find  these  words : 
^  And  until  anoh  transfer  haa  been  so  delivered  to  the 
aruieiaiy  aa  cfeweid,  the  vendor  of  the  share  shall  con- 
tinna  liahle  to  the  company  for  any  calls  that  may  be 
■Mda  iipon  the  share,  and  the  purchaser  of  the  share 
■haH  not  be  entitled  to  receive  any  share  of  the  profits  of 
Iba  mtetaUng,  or  to  vote  In  respect  of  such  share." 
Shnt,  na  aogaida  the  oompanj,  provides  that  the  deed 
jimll  not  have  any  efleet  so  aa  to  put  the  transferee  into 
Ifee  paallian  of  4he  tianaferoc  nntU  it  haa  bean  left  with 
Ike  aatiataiy,  and  it  must  be  not  only  kf t,  but  accepted 
bfMn'm  pvoperiy  left,  beeause  if  the  secretary  finds  it 
•■aa  Ml  oonp^  with  the  piovlaioBB  of  the  Act  it  ia  his 
dnij  to  refuse  to  receive  it.  In  my  opinion  hero  the 
deaiiefttanalerliad  no  effect  until  it  waa  duty  atamped 
*  by  the  'CeontBiy  so  as  to  jaeke 
ilMotaal  aa  batwean  the  company  and 
.  Tbereioie^  aa  between  the  oomipany 
ekM^  it  ie  dear  that,  wider  the  Act, 
«*■*  may  be  called  the  legal  light  to  thia  stock 
at  ihe  time  of  the  execnticn  of  the  volnntary  aettW- 
nent  still  remained  in  the  transferors  as  trustees  of 


the  marriage  tettiement.  We  must  then  rsowahir  fti 
20th  section,  which  aaya  that  the  cempanj  ahdl  lot  ki 
bound  hn  any  way  to  bane  regard  m  trus^  tetM 
only  hATC  regard  to  the  legal  title  shov&  hf  tint 
Kgister  and  bj  the  tranafer  whteh  they  bsw  rmtini 
I  do  not  place  any  reUance  on  the  traaiides  bch| 
entered  on  the  r^ter,  beeanse  lAea  a  4eet  di|r 
executed  is  left  with  the  secretary  it  beooaieB  tte  ditf 
of  the  company  to  register  the  tiansferee  ss  entttted  t> 
the  shares,  and  the  mere  neglect  of  the  compiay  Id  do 
that  will  not;  in  my  opinion,  affeet  the  right  •(  (k 
transferee  to  be  treated  as  the  legal  owner  of  theihrnn 
Then  it  was  ssid,  where  at  the  time  of  the  ^Mm 
settlement  was  the  legal  estote  P  If  «  tiie  legal  eM" 
means  the  right  to  cell  upon  the  compaaj  to  raogiti 
the  title  of  some  person  as  holder  of  thesbsreiiiftdfli^ 
remained   in  the    transferors,  in  the  tnuteei  cf  tti 


gister 


they  woeM  nilil< 

rise,  and  the#< 

vain  them  fioa  nil 


a  subsequent  traasflsr  to  another  person  f  l'^l»^J#j| 
deed  of  transfer  vras  lor  value, 
liberty  to  transfer  to  anyone 
transferee  oould  interfere  to  restrain 
But  if  he  did  not  interfere,  the  transferors,  iaiB7«|lii 
could  substitate  another  person  instead  of  the  |9 
they  had  originally  propoeed  to  aubetitute  u  tlie  di^ 
holder  to  be  recognfaed  by  the  conrpany  at  iniei<w^ 
have,  and  as  havhig,  ell  the  righto  agabiat  ^^"ff 
which  the  latter  part  of  the  15th  section  asye  MiS 
be  transferred  from  those  on  the  register  to  njmw 
until  certain  things  are  done.  In  my  opiDfoo,  tko^ 
the  answer  of  Stilling,  J.,  to  thie  inqairy  wa«  ^^^ 
we  must  say  that  these  sharea  were  not  legsllf  ^^J^ 
the  voluntary  setUor  at  the  time  when  bo  ezaeitri  w 
volantery  eettlement. 

Then  comes  another  qnesUon,  whieh  doetiotaji 
to  have  been  argued  at  all  in  the  court  belov.   WitP- 
learned  Judge  right  in  ordering  the  peraoo«l  iwi»'**' 
tives  of  the  voluntary  settlor  to  transfer  theMihiMV 
the  trastees  of  the  voluntaiej  settlement  P    IM 1  ^ 
depends  upon  the  questions  which  I  have  shf^yjf 
discussing.    If  the  legal  titie  was  acquired  byiig 
Morgan  subseqnentiy  to  the  execution  of  tbe  foW? 
settlement,  which  settlement  waa  efleotaal  if  hem<J9 
an  equitoble  titie  when  he  executed  it,  the  ^Jz 
right,  becacae  it  is  peifectiy  dear  then  thstHcM 
not  keep  to  himself  the  legal  interest  in  ^^T 
equiteble  interest  in  which  had  been  effeotnsUjM^ 
and  so  defeat  the  Toluntary  settlement '  Oa  the  M 
which  we  have  here,  I  come  to  "the  oonclusion  thifcwg 
a  subsequent  act,  not  his  own,  acquired  the  kg»^ 
or  legal  interest  in  theae  shares.     The  deed  of  taa^ 
vras  noTcr  delivered  to  him,  and  subseqnentiy»nj 
execution  of  the  voluntary  settiement  ^^^^^JrZ 
to  the  maniage  settlement  took  the  transfer  deedtoj 
secretary  of  theoompany  and  preeenteditdnl7«>B^ 
duly  dated,  and  duly  stomped,  and  in  coniey^* 
thtt  act  the  deed  of  transfer,  which  had  beta  iqg 
and    ineffectual   to   pass   tbe   legal   intere^ 
effectual  and  passed  the  legal  interest  to  Hovel] 
the  voluntary  settior,  and  then  he,  so  acqoiriBg»> 
not  retain  it  as  againstthose  daimingundertbe  tn^ 
liad  been  effeotoally  declared.    It  therefore  wm 
order  his  personal  representative,  who  stands  toiT^ 
same  position  as  himself,  to  transfer  that  1^ 
which  he  took  subjeet  to  a  trust,  to  iShe  dnly  ^'"^t 
truiiteea  of  the  voluntary  aettiemcnt.    In  vijr^ 
therefore,  the  appeal  tafls. 

Sir  Jiaos  B4Mamu*-l  have  aotiiing  te  add. 

Lans,  LJT.— lam  entbely  of  the  sane op^*^  { 

should  not  add  anything  were  it  f»*,_^jj|ft! 


important  questions  arise  with  regard  te  »-7t^  trf, 
and  16  of  the  Oompaniea  Clauses  OmmmO^ 
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IMSl  In  ttl4  0U6  ■  dMd  of  transfer  of  Che  tlook  ia 
fMslton  to  Hoiral  MorgttB  wm  ezeeatod,  b«t  Howd 
iMgui  never  had  that  deed  of-  tniufer  oor  the  fiodk 
Mrilioi^et  in  bto  poaseMfoD.  At  the  tlnie  of  the  exemi- 
finr  of  fhe  voUntarj  MtUomenl  the  deed  of  transfer 
M  not  been  dnly  ddivered  to  the  eeeratary  of  the  oooi- 
pity;  bet  remained  In  the  fXMieaeionof  tiM  tnnutMPorty 
rad  lied  not  been  regiitered.  In  espretalng  what  I 
dttiie  to  iaj  I  think  I  need  etate  no  more  laete  than 
HMMwhieh  I  have  ]a«t  mentioned. 

How,  in  those  drottmstanoefy  what  was  the  position  of 

Hewel  MoEgan  P     I  think  that,  in  the  etronmatanees, 

■otliiag  passed  to  him  bj  the  deed  of  transfer*    The 

weidi  at  the  end  of  seetlon  15  are  these:  ^  And  nntil 

tash  tmnsfer  has  been  so  delivered  to  the  seeretaty  as 

aferseaid,  the  vendor  of  the  shave  shall  eoittiaae  liable  to 

fte  eempany  for  any  oalls  that  may  be  made  upon  sndh 

abnv,  and  the  pnrohaser  of  the  share,  shall  not  be  en* 

'tllsd  to  reeelve  any  share  of  the  ptoilts  of  the  nnder* 

triring  or  to  vote  in  rsspeet  of  snoh  share.'*    Tlierefore 

"As  trsBsferor,  until  the  detlvsry  of  the  deed  of  transfer 

ti  the  seeretary,  is  snbjeet  to  all  the  Uabilitfee  and  en** 

HUsd  to  all  the  rights  whieh  belong  to  a  sharehelder  or 

lAMkbolder,  and,   in  my  opinion,   nntll  the  reqnlslte 

tanattties  are  complied  with,  he  oontinaes  the  l^gal 

jnpristor'  of  the  stock  or  shares,  subject  to  that  pro- 

fiiShffsliip  befaig'  divested*  which  it  BMr  be^  at  any 

WMBMit  by  a  eomplianoe  witik  the  requisite  fornMOitles. 

ih»  ol  those  formaltties,  as  I  have  pointed  oni^  is  a 

idlveiy  of  the  deed  of  transfer  te  the  SBoretary  of  the 

ampaay.   Whether  the  registration  of  the  transfer  as 

veil  m  delivery  to  the  seeretsry  is  a  nsosseary  formality 

Jl  ii  not  necessary  in  the  pwsent  ease  to  express  an 

The  necessary  formality  of  the  delivery  of  the 

'  to  the  secretary  in  this  case  was  not  oomirtied 

^rflh,  and  I  think  at  the  time  of  the  volvotary  settle*- 

msnt  nothing  had  passsd  to  Howel  Morgan  hj  the  deed 

:  sf  transfer,  and  he,  therefore,  was  not  the  legal  pro* 

frislor  of  this  stoek;    I  may  add  that  the  eonBtraellon 

Whkh  the  court  is  putting  upon  these  seellons  of  the 

laaii  Otouaes  OooaolidhtloB  Act  is  oonsietont  wllh  that 

enpon  them  by  Lord  OampbeU  in  the  case  of  Oope* 
I  V.  i/bfiA-iB(Utem  BaUway  Oo,y  where  he  eays ; 
'^e  are  saWled  that  the  Legislatttre  intended  that 
mtty  transfer  should  be  by  deed  to  be  left  with  the 
•M^aaay,  which  the  new  taker  was  to  eaeevto,  terteetlfly 
IwaJiiriiely  his  aoceptance  of  the  shares  and  his  taking 
ifsmUfflself  the  liabilities  of  a  shareholder."  I  think 
Ikat  the  dedston  of  the  learned  Judge  below  was  light. 

Appeal  dumiuetL 

floJisitara  ior  thabafpellant^  Jfcsyna,  Aoa,  Jk  U^ohn^ 

0olieftbvs  for  t^  respondents,   cTtoima,  opsncsr,  vb 


^Sbmmofif— Jn^Zovufv^^wer  to  tiop  «p  roodf— *07(2 
f  ^ttdnwrea^-^Indmfn  Adt,  1S45  \fids^  Vkt  e.  118), 

hL  As  mecuniHg  (/  lie  wordi,  "  M  laolasures  "  im  sns- 
»iP 0a.«/  Oe  ZncUmuAi*,  i8A5»  i$  «<tf  limiUd  U  ^d 
ppmbiiifsa  from  iho  ifoMe,  M  opp^  i^  oU  old  it^ 
\f0mtd  Itrnd^wMmtr  ihtir  eoi^iikm  taoi  jpriMr  (s  thiir 
mfo^g  inclosod. 

Uddrtha^/on^  iM^ibe  naiuer  hu  po^or  io  slop  a», 
Simt^  or  aU^  noadoi  or  V»m9fmi»ili^nf>¥gk^y  aM 

AaHgii'Of  tiaspHS  im  wreugfhBy  treritkig«ss 


the  plaintiff's  land,  and  using  his  roads.  At  the  triid 
the  action  was  referred  to  an  arbitrator  to  sttto  a  case 
for  the  opinion  of  the  court,  and  auoordingly  a  case  was 
stated,  of  which  the  following  are  the  matori^l  parts  :— 

The  plaintiif  was  tenant  for  life  of  certain  manors 
called  the  Hook  M^auore,  sitaato  In  the  parish  of  Tttchfialdi 
At  the  time  of  the  inclosnre  award  hereinafter  men- 
tioned there  were  certain  roade  leading  from  the  vQlage 
of  Hook  to  the  sea- shore.  The  soil  of  the  roads  was 
part  of  the  demesne  lands  of  one  or  other  of  the  Hook 
Maneis,  and  the  roads  were  sitaato  withi^  the  parish  of 
Titohfield.    These  roads  were  public  highways. 

On  the  11th  of  Hay  1866,  the  vainer  appoints  under 
the  Inolosure  Act,  1845,  made  his  awaid  under  that 
Act,  whereby  he  stopped  up  the  roads  above-men- 
tioned leading  from  the  villagd  of  Hook  to  the  sea- 
shore, and  set  out  oertain  other  publio  roads  ii  lieu 
thereof.  The  award  was  conflrmed  by  the  laolosurd 
Oommissioners  on  the  16th  of  Joly,  1866.  Toere  was 
MO  evidence  that  the  roads  so  stopped  up  or  any  of  theo^ 
wera^  at  the  dato  of  the  award,  roads  or  wajid  passing 
through  land  to  be  inclosed  by  the  award  or  through 
any  old  iaolosures*  in  the  parish  in  which  tha  Und  t>  be 
inclosed  was  sitaato  within  the  meaning  of  the  Itido- 
sure  Act,  1845. 

Since  the  award  the  new  roads  ordered  to  be  set  out 
were  made,  and  they  had  since  been  repairad  by  the 
parish  of  Titohfield,  within  which  they  wera  situate. 
None  of  the  roads  ordered  to  be  stopped  up  had  aiooe 
the  award  been  repaired  by  the  parish  of  TiU)hfiald,,tfae 
lord  of  the  manor  having  since  that  time  repaired  them. 
In  December,  1884,  and  February,  1885,  the  defendants 
came  with  hones  and  carts  and  passed  along  the  roads 
ordessd  to  be  stopped  up,  and,  breaking  open  gates 
which  were  across  the  roads,  proceeded  to  the  sea-ahor^', 
and  returned  the  same  way. 

The  question  for  the  opinion  of  the  oourt  was,  what 
Judgment  should  be  entered  on  the  case. 

The  Divisional  Oourt  (Kathew  and  Gave,  JJ.)  held 
that  the  award  was  uUrd  vires  so  far  as  related  to  the 
stopping  up  of  the  roads  in  question,  as  the  power  of 
the  valuer  to  stop  up  roads  was,  by  section  6^  of  the 
Inolosure  Act,  1845,  limited  to  roads  pasaiog  through 
land  to  be  indosed  or  through  any  "old  inolosures"  in 
the  parish,  the  words  "old  inolosures"  by  asotioa  59 
meaning  old  inolosures  from  the  waste*  Judgmeut 
was  therefore  entered  for  the  defendants^ 

The  plaintiff  appealed. 

Siahyt  Q.O.,  taid  Sluart Moore  {T.  K  OenUtau  wHh 
them},  for  the  pUdntifC^Tbe  sole  point  is  whrttisc  the 
vidner  acted  within  bis  powen  in  maklagrths  amard-— 
''  old  inolosures "  in  section  62  of  the  laeioBUm.  Aot, 
1845,  include  inolosures  of  onlttvabte  lamts  snt  wsU  as 
indosures  from  the  waste.  They  iadude  all  oAd!  ii^ 
ajswires  i^  all  the  land  ia  the  parish  eaae|t  vilUq^ 
greens  and  snoh  like  planes. 

They  referred  to  the  lacloanre  Aat,  ISDl  (41  Gecu 
e.  108).  ss.  4,  5,  8 ;  the  InoloMire  Act,  1845  (8  4k  Oj^Isat. 
a.  118),  ss.  11,  12,.  50,  5S»  U^  %^  M;  OoodUth  v. 
Milkum^  S  M.ds  W*  858 ;  Mtmningxr.  J^ostora  ihmUim 
SaUvmu  Oo.^  12.  M.  A:  W^237 ;  mUimm  ^  J^sdM^  S 
H.  k  N.  771,  to  Ex.  Oh.  T  W.  R.  201,  4  H.di  JX.^1 ; 
Tkadtrah  v,  8o^mma%  I  ChL&ll.]^;  Jiax  a,  ifiirgBisi 
0/  Ihmukitre,  4  JL.  4b  B.  808.. 

Benn  OoUinB^  Q.C,  and'JfacAvji;^  f9rtbe  def^ndtmts. — 
^Old  Indosures"  mean  indosures  ftom  the  waste  <it 
oommon.  The  preambte  diows  that  the  sebeme  of 
the  Act  is  to  deal  with  omnmona&le  laodf.  83otita  01 
speaks  of  land  to  be  iudesed  and  andent  incl  wures  and 
**  other  lands  in  the  parish,"  showing  that  there  are^  othet 
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Unds  in  the  parish.  The  LefcUlatare  maj  well  have 
refnted  to  gl?e  the  valaer  a  roving  power  to  stop  up  anj 
road  in  the  parishg  and  may  have  limited  hie  power  to  the 
land  to  be  inclosed  and  old  inoloenres*  which  were 
originally  of  the  same  nature  aa  the  land  to  be 
iooloeed. 

Tbey  referred  to  the  Inolosnre  Act»  1845.  m.  84,  86, 
47,  86 ;  Elton  on  Oommone,  48,  120,  150 ;  Blackatone, 
p.  89,  <*  Manor." 

Biglp,  Q.0„  in  reply,  referred  to  Aufon  and  UiherU* 
ea«f,  Litt.  Bep.  S64 ;  8cratton  on  Oommone,  76,  79. 

Our.  adv.  mdt 

April  28. — Lord  Eshbb,  M.B.— The  qaefction  for  onr 
decifion  it  whether  the  vainer  had  JnrUdlotion  to  etop 
np  the  roads  in  question.  The  roads  nhieh  were 
stopped  up  were  pnblio  roads,  not  upon  lands  to  be  in- 
closed by  the  valuer,  nor  upon  lands  shown  to  have  been 
part  of  the  waste  of  the  manor.  Therefore  the 
question  comes  to  this— were  they  roads  passing  through 
*'  old  inclosnres "  within  the  meaning  of  section  62  of 
the  Indosnre  Act,  1845.  If  they  were  the  valuer  had 
Jurisdiction ;  bnt  if  they  were  not  he  had  no  Jnrisdlo- 
tion.  It  was  contended  that  these  words  had  a  technical 
meaning,  sJgnifyiog  old  incloenrea  of  land  which  had 
once  formed  part  of  the  waste.  The  words  of  section 
62,  which  give  the  vainer  power  to  stop  np  roads,  are 
"  roads  or  ways  passing  through  the  land  to  be  inoloeed 
or  through  any  old  indosures  in  the  parish."  The 
phrase  **  land  to  be  inclosed  "  receives  ite  Interpretation 
fiom  section  11,  which  shows  that  it  applies  to  land 
ftnbjeot  to  rights  of  oommoa  or  other  rights  mentioned 
in  that  section.  Therefore  the  roads  do  not  pass  through 
''land  to  be  fodosed."  Upon  looking  at  section  27  it  is 
desr  that,  in  considering  whether  common  lands  shdl 
be  inclosed,  the  commissioners  are  to  regard,  not  merely 
the  advantage  of  the  lord  and  tenants  of  the  manor, 
bnt  also  the  health,  comfort,  and  convenience  of  the  in- 
habitants of  the  tomns  or  villages  in  or  near  the  pariah 
in  which  the  land  proposed  to  be  indoeed  shall  be 
situate.  The  instmotions  to  be  given  to  the  valuer 
nnder  section  84  carry  out  this  view.  Accordingly, 
when  the  valuer  has  to  determine  what  new  roads  are  to 
be  let  out,  he  is  to  consider  not  merely  the  persons  who 
will  get  a  portion  of  the  indoeed  land  as  an  addition  to 
what  they  have  already  got,  but  also  the  inhabitants  of 
the  whole  district.  Opportunity  is  taken  of  the  right 
to  indose  to  make  it  work  for  the  benefit  of  the  whole 
parish.  That  bdng  so,  there  must  be  power  to  dose 
roads  whidi  are  of  no  benefit  to  anybody.  Section  50 
provides  that  enoroadimentB  within  twenty  years  upon 
the  land  proposed  to  be  inclosed  shall  be  deemed  parcel 
of  the  land  subject  to  be  indoeed*  Section  52  providea 
that  dl  landa  which  ahall  have  been  indosed  from  any 
land  subject  to  be  indoeed  nnder  this  Act  for  mere  than 
twenty  years  shall  be  deemed  and  taken  to  be  andent 
Indoanres.  Itdoea  notsay  that  they  are  andent  in- 
dosures, bnt  tiiat  th^  shdl  be  deemed  to  be  andent 
indoanres.  Therefore,  upon  consideration  of  all  these 
sections,  I  can  see  no  reason  why  we  should  give  to  the 
woida  *'  old  indoanres  '*  in  section  62  any  other  than 
their,  ordinary  meaning — via.,  indoanres  which  have 
eziited  for  a  length  of  time,  whether  upon  common 
lands  or  not.  The  vdner,  in  laying  out  new  roads,  la 
to  take  into  aooonnt  the  benefit  to  Uie  whole  pariah  or 
district*  and  it  naturally  fdlows  that  he  can  dose  old 
roads  which  thereby  cease  to  be  of  any  benefit  to  the 
pariah  or  district.  Accordingly  the  vduer  bad  Juris- 
diction to  dose  up  theee  roads,  and  Judgment  must  be 
entered  for  the  plaintifC. 

Fet,  LJ. — I  also  fed  naable  to  agree  with  the  oon* 
dndon  arrived  at  by  the  DIvislond  OontL    The  question  ) 
tnmanpon  the  meaning  of  the  words '' old  indosurea'*  I 
iBaectton62.    That  aeotlondeda  with  the  aettliig  oat  of  j 


and  Uw  require  us  to  ginAi 
id  not  their  narrowtr,  Mijf 


at  may  be  drawn  from  saaffon  80.  Up«v 
ind,  I  find  expression*  which  aceorsteif  d«il 
es  from  the  ooosaon.  For  instance,  ia  m^ 
52,  where .  the  Legislature  speaks  cl  mmwA^ 


new  roada  and  the  etopping  up,  diverting,  or  sUeifaigQi 
old  roads.  The  words  are  i^ot  any  old  iadMarei  fna 
the  common  or  waste.  If  that  is  the  mesdag  o(  the 
words,  it  in  not  aptly  expreeaed.  What  it  their  utud 
meaning  P  But  for  the  Judgment  of  the  Dirkioiil 
Court  I  f honld  have  felt  no  donbt  about  It  Tb^  Ma 
to  me  to  indnde  all  lands  which  have  bssa  ssefaitlj 
indosed  in  the  perbh,  whatever  their  eoaditios  w 
prior  to  their  being  inclosed*  If  they  have  eiiited  for  i 
length  of  time  as  Indosed  landa,  th^  are  scesntBtj  4¥ 
scribed  aa  old  Indosures.  Again,  lookiog  st  the  ioki- 
tion  of  the  Legislature,  as  expressed  in  the  MctkB,  I 
come  to  the  same  condnsion*  There  Is  no  nuqh  vhy 
power  should  be  gii^en  to  stop  np  loads  which  hsiv  bteosi 
nsdees  if  they  were  formerly  taken  from  the  coawa; 
whilst  at  the  same  time,  there  ahould  be  no  saeh  poM 
if  tbf  roade  were  not  orlglndly  taken  from  the  eoaata 
Good  reason  seems  to  reqnira  that  there  ihoaU  ohta 
power  of  dosing  up  old  roads  which  have  beeoM» 
lesa,  and  good  sei 
words  their  wider,  and 
Further,  the  words  of  the  statute  lead  me  to  thsi 
dosion*  I  find  phrases  indicating  the  same  rdl  M 
section  61  "andent  indosures  or  other  koliill^ 
parish*'  are  spoken  of  in  contrast  to  "thel^ 
indosed."  That  dearly  oaoasy^  to  my  mind,  thii|| 
tion  of  the  Legisla<mu  that  the  former  expresMHI 
induda  andent  indoenres  of  every  \timi,  A  i^ 
argument  may  be  drawn  from  saaffon  86.  np«ttt 
other  hand, 
indosures 

50  and  52,  where .  the  Legislature  speaks  of  ««*•  i 
ments  upon  Aid  IndoeurM  from  land  «ih]eflt^t»Jf 
indosed  vader  the  Act,  phrasee  which  aooasitaljdlw 
indeeiirea  from  the  oomnM>n,  and  whioh  elov  thdg 
Legidature  knew  how  to  express  iteelf  whea  itiatvip 
to  convey  that  meaning.  ]£or««%r,  on  lookiog  Mf 
41  Geo.  8,  c  109,  we  aee  tha«^  bj  section  4.  tbseon^^ 
sioners  were  required  ta  make  a  anrvey  of  sU  the  M 
in  the  pariah,  with  a  view  to  aedng  how  ihnj^J^i 
be  distributed^  end  the  lands  are  described  si  \nkm 
grounds  to  be  divided,  dlotted,  and  Indosed  (that  M* 
land),  ''and  also  all  the  messoagee,  octteget»o«*j[j 
gardens,  homesteads,  andent  indeed  lands  sad  pim  [ 
within  any  such  pariah  or  asanor."  That  refenjw  | 
whioh  la  an  andent  indosnre,  without  regard  ^*^  i 
it  was  indoeed  from  the  common  or  not.  SJgfcy^ 
guage  la  to  be  found  in  other  aections,  toiU***  i 
nnneoessary  to  refer.  ^  i 

LasUy,  I  have  referred  to  6eebohm*s  treitiii*^ 
English  yUlage  Oommunity,  2nd  ed.,  p.  14»  id  I  r^ 
it  there  stated  that  nearly  4,000  private  laolom  j 
were  passed  between  1760  and  1844,  and  tho«hU 
not  profess  to  have  looked  at  them  all,  yet  I  fff^ 
one  Act  which  usee  this  langnage  to 
from  the  commons. 

For  these  reasons  I  am  of  opinion  that  the  i 
muat  be  allowed. 

Lopis,  L.J.»This  caae  depends  upon  v^^^ 
meaning  of  the  worda  "old 
aection  62  of  the  Indoanre  Ant,  8  ft  9  Viot.ei| 
The  aection  providea  "  that»  in  the  first  pkMb  ^ 
acting  in  the  matter  of  any  indosnre  shall  m^' 
before  he  shall  proceed  to  make  any  of  the  iM/^^ 
I  of  the  land  to  be  Indoeed,  ast  oat  td « 


dlotmante — , 

pnblio  roads  and   ways,  and  widen  pnblie  ndi 
waya,  in  or  over  the  land  to  be  Indoeed,  and  lifg 
divert^  or   alter   any  of  the   roada  orwajiF^i 
through  the  land  tobeindoaed  or  tfazough  aayflj^  I 
doanrea  in  the  parish  or  reapeotive  V^'^f'^  ^^  * 
the  land  to  be  indoeed  shall  be 
indoBorea"  mean  dd  indoanns  of  twen^ 
ing  as  defined  by  aedion  52   of  the  A 
Judgmant  of  the  eoort  bdow  ie  rights  *^^^ 
had  no  pow«r  to  atop  iq»  the  loadt  ift 
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on  tbe  otbfr  band,  *'old  incloenret"  mMn  and  fnolnde 
the  old  Inclotnrea  In  the  parUh  as  w«11  as  inolocarM  of 
twenty  years'  standing  inolosed  from  the  land  snbjeot  to 
be  indotedy  then  tbe  Jadgment  of  tbe  ooart  below  I0 
wrong,  and  tbe  falner  bad  power  to  stop  np  tbe  roads  in 
question* 

Dnring  tbe  argument  I  wa^  Inclined  to  adopt 
Katbew,  J.'s  oonttraotloii  of  tbe  words  ^'otd  -in- 
dosurrs/'  and  I  tbougbt  tbey  referred  only  to  Inolosnres 
of  twenty  years*  standing  mentioned  in  reotlon  59. 
After  careful  consideration  I  bave  come  to  tbe  ooncla»lon 
tbat  tbis  Tlew  cannot  be  maintained.  Section  59  enacts 
tbat  all  lands  wbldb  sball  bare  been  inclosed  from  any 
land  »nb]ect  to  be  Indosed  under  tbis  Act  for  more  than 
twenty  years  next  preceding  the  day  of  the  first  meeting 
sbally  for  tbe  purposes  of  this  Act,  be  deemed  and  taken 
to  be  andent  indosures.  I  think  the  Legiilatare 
hereby  intended  to  extend  tbe  meaning  of  tbe  words 
**  old  Indosures/'  Mid  not  to  exhaust  or  limit  thsm. 
This  section  puts  Indosures  of  twenty  years'  standing 
from  tbe  land  subject  to  be  Indosed  iu  the  same 
category  with  old  Inolosnres— tbat  Is,  with  old  Indosures 
in  the  parish,  not  being  Indosures  of  the  land  to  be 
Indosed  of  twenty  years'  standing,  but  old  Indosed 
lands  In  tbe  ordinary  sense  of  those  words.  It  does  not 
appear  to  me  that  there  is  any  snbstantid  distinction 
between  old  Indosurss  and  andent  Indosures.  I  find 
tbe  terms  andent  Indosures  and  old  indosures  dmost 
Invariably  ufcd  In  priTate  Indosure  Acts  to  denote 
indosed  lands  In  tbe  ordinary  sense  of  tbe  words.  These 
private  Acts  always  direct  a  surrey  and  measurement  of 
the  fields,  meadows,  and  commons,  yards,  gardens,  ftc, 
and  other  andent  indosures  in  the  parish  or  manor, 
where  the  lildosnre  is  to  take  place.  It  is  Impossible  to 
peruse  these  prlrate  Acts  without  coming  to  the  oondu- 
sion  that  the  words  *'  old  or  andent  Indosures  "  bare  a 
recognised  meaning,  and  refer  to  indosed  lands  in  tbe 
ordinary  sense,  and  not  to  ittdoenras  from  the 


It  is  said,  howerer,  that  tbis  construction  is  incon- 
dstent  with  section  61  of  the  Act  which  gires  tbe 
▼aluer  power  to  make  wateroonrses,  fte.,  because  the 
power  is  there  glren  to  him,  not  only  orer  the  land  to  be 
indosed  and  in  andent  indosures,  but  also  In  other 
lands  in  the  parish  or  rsspeotire  parithes  In  which  tbe 
land  to  be  indosed  may  be  situate.  It  Is  ssld  where 
tbe  Legislature  intended  more  than  Indosures  of  twenty 
yeers'  standing  it  nsed  words  to  dgnify  that  intention — 
for  instanoe^  *'  other  lands  in  the  psrish  "—and  that  if 
the  power  contended  for  was  meant  to  be  conferred  by 
aeotion  69,  some  sudi  expression  woold  buTe  been  used. 
It  occurs  to  me  that  larger  words  were  nsed  In  section 
61,  because  It  is  not  Improbable  that  it  might  be 
neoessary  to  enlarge,  cleanse,  or  dter  and  improve 
ditdies,  watcfoouites,  dn^  which  were  neither  in  the 
land  to  be  indosed  nor  In  any  andent  Indosures,  as,  for 
Instance,  by  tbe  side  of  roads.  This,  while  it  would 
account  for  the  dlilerenoe  In  langusge  of  the  two 
sections,  would  in  no  way  limit  tbe  application  of  the 
words  ^  any  old  indoeures  in  the  parish  or  respective 
parishes"  as  used  in  section  69.  Section  60  relates  to 
Indosures  within  twenty  years,  and  provides  that  they 
are  to  be  deemed  paiod  of  the  land  sul^ect  to  be  In- 
dosed, unless  authorlisd  by  tbe  custom  of  the  manor  or 
otherwise  acooidlng  to  law— for  instance,  approvement 
by  tbe  lord  of  tbe  manor. 

In  my  opinion,  the  vnlner  bad  power  to  stop  up  tbe 
roads  in  question,  and  I  think  the  pldntUf  is  entiaed  to 
sncceed.    Tbe  appeal  must^  therefore,  be  diowed. 

Appeal  attowecU 

SoUdtcta  for  the  plaintUT,  Bwm  4  ffoOoisay,  for 
OchUA  IFanier,  Farebam. 

Sollciton  for  the  dofendaati,  A.  H.  F.  Swer,  for  N. 
DonnUhomet  Farduun. 


ntilt   Oottd  0(    iUBttrn 


Oban.  Div.  \ 
Obltty.J.  f 


June  4. 


Smith  v.  Fbabmait.  (a.) 


Mori^ag^^GoodwiU  0/  hu$inH$ — Formiloiure'^Form  0/ 
crder-'-'Speeial  form 

Where  the  froperty  eubfect  to  a  mortgage  included  the 
goodwiU  of  a  ftusineM,  and  a  receiver  and  manager 
had  been  appointed  after  the  commencement  of  a  /ore- 
dne^re  adian^  the  court  ineerted  a  proviso  into  the  order 
fur  foredoeure  ihai  any  pereon  rediming^  or,  in  the  ewent 
oj  foredoewret  the  plaintiff ^  ehauld  he  at  liberty  to  apply 
to  the  fudge  in  ehambere  for  payment  of  any  money  in 
court  or  in  the  hande  of  the  receiver. 

Ooleman  v.  LleweUIn,  85  9F.  R.  89,  84  Oh.  D.  143, 
folhwed. 

This  was  a  forsdoeuro  action,  and  the  question  was 
whether,  under  the  droumstances  of  the  case,  tbe  court 
would  insert  into  tbe  foredosure  order  a  proviso  thst 
any  person  redeeming,  or.  In  the  event  of  foredosure, 
the  plaintili;  should  be  at  liberty  to  apply  in  chambers 
for  payment  of  any  money  in  court  or  iu  the  bands  of 
the  reodver. 

The  statement  of  ddm  alleged  (amongtt  other  things) 
that  the  plaintiff  was  the  equitsble  mortgagee  of  osrtdn 
leasehold  hereditaments  in  the  Strand  and  at  Putney 
and  of  the  goodwill  of  the  defendant's  businesses  oairled 
00  there,  each  buiiuess  bdng  tbat  of  a  tobacconist. 

By  an  order  made  iu  this  action  on  the  98rd  of 
Ifaroh,  1888,  a  recdver  and  manager  of  tbe  goodwill  of 
tbe  above-mentioned  businesses  and  the  other  property 
comprised  bi  the  mortgage  was  appdnted.  The  plain^ 
tiffs  cUim  for  rdief  induded  a  ddm  for  an  aooount  to 
be  taken  of  what  was  due  to  him  under  the  mortgage, 
foredoeure  or  sde,  and  a  recdver  and  manager. 

Tbe  action  came  on  upon  motion  for  judgment  in 
default  of  defenos^  and  the  pldntlff  asked  for  suoh  Judg* 
ment  as  he  was  entitled  to  upon  bis  ddm.  Hiuntsa  of 
the  order  now  asked  for  had  been  prepared,  and  oon- 
tained  directions  in  tbe  usud  form  for  an  account,  pay- 
ment, and,  in  default  of  payment,  foredosure^  a 
direction  that  the  recdver  and  manager  drsady  ap- 
pointed should  be  continued,  and  the  following  dause:— 
*'  Let  any  person  redeeming  the  premises  under  the  pro- 
visions of  this  order,  or  the  plaintiff  in  the  event  of 
foreclosure,  be  at  liber^  to  apply  to  the  judge  iu  cham- 
bers for  payment  and  transfer  of  any  money  or  the 
annuities  in  court  to  the  credit  of  tbis  action  or  in  the 
bands  of  the  recdTcr." 

Bedddll,  for  the  plaintiff;  asked  for  an  order  according 
to  the  minutes,  and  referred  to  Ocieman  v.  UeweUin^  86 
W.  R.  89,  84  Oh.  D.  148 ;  Jenner^Fuet  v.  Keedhamp  84 
W.  R.  709, 83  Oh.  D.  582. 

Tbe  mortgagov  did  not  appenr* 

Ohittt,  J. — A  proviso  timilar  to  that  which  Mr. 
Bedddl  now  asks  for  was  Inserted  in  the  foredoiBain 
order  iu  Coleman  v.  Zfetes/Ziii,  but  it  appears  to  have 
been  inserted  for  spedd  reasons.  The  question  is, 
whether  I  can  see  any  spedd  reaeon  for  inserting  a  pro- 
viso of  tbat  sort  in  the  present  order.  There  is  a 
reodver  and  manager  of  the  mortgaged  property,  and  as 
that  property  indndes  the  goodwiU  of  a  buduess,  I 
think  that  the  proviso  now  adtod  for  ought  to  be  Is- 
seitsd  in  the  order. 

SoUdtor,  F.  J.  Maim. 

(a.)  Beportsd  by  A*  D.  IfAOLABXir,  Biq.,  Bsxriater-nt- 
•Iiaw» 
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High  Court. 


Ik  bb  Bbb]>.^Db  Rbokbibo  «•  Bsnoir. 


HioiOmii. 


Chan.  Df?.  >  .     .,  ,- 

Ohltty.J.  f  April  27. 

in  r€  Eeed.  (a.) 

TFt'ZZ — Qoniirudion — OiJt$  to  a  c/om  deaerihed  hy  re- 
lationahip^Sdl/blood. 

The  preiumption  is  that  a  gift  in  a  vfUl  to  rdaUonM 
htduiUi  rtlaUonB  of  the.  half  hloodf  hnt  »mh  pruumpU<m 
may  be  overruled  J^  the  context* 

A  will  oontaioed  a  gift  to  the  sieten  of  A.,  and  the 
qnestion  arose  whether  the  eiatera  of  the  half  blood,  aa 
well  as  the  siaters  of  the  whole  Uood,  were  entitled  to 
take  under  the  gift. 

WhUeharve,  Q.C,  and  Badeock^  Bomer,  Q.O.^  and 
iSmft/en  Endy,  Sir  A,  Watenn,  0.a.,and  £.  F.  Newton^ 
MacUan^  Q.G,,  and  Qaytr^  L<UhamyQ*0,faad  ifarliers 
Bornet  appeared  for  the  different  parties. 

Cbiity,  J. — That  the  description  of  nephews  and 
Dieoes  must  be  contrued  as  including  children  of  a  half 
l)lood  brotlier  or  sister  was  decided  long  ago.  Chrievei  ▼• 
Bauley^  10  Hare,  63,  is  an  authority  for  that.  I  have 
no  dopbt  thf  t  a  similar  construction  mnst  be  pat  upon 
a  gift  to  a  class  of  brothers  and  sisters.  I  may  observe 
that  in  U  o  Statute  of  DistribntioDfl  the  proriaions  that 
no  repre^fi^tatife  shall  be. admitted  to  the  brothers'  and 
sisters'  children  does  not  exclude  children  of  half  blood. 
j^Btothe  general  rule  of  construction  being  that  half 
blood  relations  are  not  excluded  from  portioipating  in 
gifts  to  classes  of  persons  described  by  relationship,  I 
have  so  doubt  whatever.  But  in  tbe  present  case  the 
context  seems  to  me  to  overrule  tbe  presumption. 
Therefore,  aa  I  think,  the  context  baa  such  an  effect,  I 
in  this  case  decide  against  the  claim  of   the   half* 


•  Solidtorf,   Orowdert  <fr  Vieeard;  T,  F.   Dimon^  for 
Mahafty^  Belfast. 


-Otott>?j.  1  Feb.  4. 6. 

Db  RECHBEBa  V.  BxExoir.  (3.) 

/i^tieecsa^on  dtUiy-^Furehtuor  and  §ucu$»or* 

'  TnMor  hy  hia  will  detfis^d  certain  lande  at  F,^  hdd 
mtder  ftasee  for  liveSf  of  which  R»'$  wa$  the  last,  upon 
iftut  ffr  R,  for  hi$  life,  wi(h  remaindere  over.  B. 
pvtrchoe^d  from  JR.  hie  life  intereet  in  the  lands,  and 
then  pufchaeed  the  reversion  in  fee  of  iJie  lands.  Part 
6f  the  lands  'were  taken  under  statutory  powers  for 
public  purposes,  and  a  sum  of  money  was  paid  into 
comt  as  purchase  and  esmpenseiion  money, 

A  a^'pUed  for  payment  out  to  him  of  the  fund  in 
eourit  out  it  was  hdd  that  B.,  having  bought  from  th^ 
tenaht  for  life,  was  only  entithd  to  the  inosma  of  the 
fund  in  court  during  R*'s  life,  and  was  a  truUee  of  the 
corpus  for  the  persons  entitled  nmder  the  ietUUor^s  will, 
subifct  to  a  lien  for  the  price  paid  for  the  reversion, 
■  It,  died,  and  B,  became  eutitled,  under  the  testator's 
IM,  to  the  fund  in  c6urt. 

Btld,  that,  although  B,  would  not  have  been  Ua^e  to 
pay  succession  duty,  6.  was  liable  to  pay  succession  duty 
Cn-  R?s  death,  inasmuch  as  the  equity  of  8.  to  be  sub' 
stituted  for  B,  was  by  virtue  of  the  testaior^s  will,  and 
that  the  fffeet  was  the  same  as  if  there  had  been  a  trust 
in  the  testator's  wiRfor  the  purchase  out  of  his  estate  of 
fherevcMoninfeeofthelands, 


(a )  Repotted  by  Y.  dx  8.  Fowxa*  &•«•»  Banistec-*t- 

Law. 
(i.)  Jteyo^M  ^  A.  D.  lUiaugixir,  Esq.,  Blmlalai^at* 

.Lftw. 


PetiUon. 

This  was  a  petition  for  tnmsfer  to  the  Qsutisi  ii 
Beohbeig  of  a  sum  of  £1,652  Is.  3d.  Oaasols  k  ssw^ 
Tepresenttoig  the  purchase  and  compensalioa  iseafjslai 
lands  at  Fulham  taken  by  the  London  flehasl  Sesri  it 
1878 ;  and  for  carrying  into  effect  the  comprosiiBi  s(  a 
action  bfooght  by  tbe  ooantaee  against  the  petitisam, 
B.  J.  8.  Beeton  and  mxabeth  Orowle  (the  Isgsl  piMsd 
xepxesentatlve  of  Thomas  Crowle). 

The  countess  raised  the  qnastion  whether  liis  vm 
liable  to  pay  snooession  duty  inaamiioh  as  she  diiiaai 
the  fund  as  the  cetttui  que  truet  of  persons  vho  lisd  if 
quired  tbe  land  (which  was  lepresented  Iqr  the  f mi  ii 
court)  for  valuable  consideration. 

At  the  date  of  his  wlU  (An^ist,  1814),  sad  st  Ik 
time  of  his  death,  July,  1820,  Thomas,  the  sixth  Yhsmt 
Banel^,  tbe  testator,  was  entitled  to  certain  IssieiMH^ 
held  of  the  Eodesiastioal  Oommissianers  fbr  liven  arilf 
his  will  he  devised  them  to  trustees  on  trust  for  kii « 
Thomsa  Heron,  the  seTenth  Visooant  Banelagh,fiNttk 
witb  remainders  in  favour  of  teatatoi's  danghtflifl< 
their  issue,  and  an  ultimate  remainder  in  Umd 
testator's  right  heirs  in  fee.    The  testator,  whoMh 
July,  1820,  left  one  son,  the  seventh  Yisoount  BfliA 
and  thpee  daughters,  of  whom  the  Oonntem  de  Riiil 
wastbeanrvivon   InOctober»1876,thessventblNi^ 
Banclagh  contracted  to  sell,  and  by  deed  of  the  iAi 
March,  1879,  conveyed  his  lite  interest  and  all  otbiryi 
estate  and  interest  in  the  Fulham  Isaseholdi  to  %IX 
Beaton  and  Thomas  Crowle.    On  the  7tb  of  A^afc 
1879,  the  Eodesiastioal  Oonunissioaem  (in  wboa»i#^ 
to  any  legidly  subsisting  lease  thareof,  the  fn^^^^ 
become  vested  for  the  ;pnrposes  of  their  Asts),  is  <■» 
siderstion  of  £2,300,  conveyed  the  reversion  in  ^^^ 
Fnlham  leaaeholds  to  E.  J.S.  Beeton  and  ThoawiOH* 
as  tenants  in  common,  but  subject  te'such  tnuti,  iqeM^ 
and  interests  aa  then  affected  the  leasehold  iDtenrtu*; 
a  lease  of  lUy,  1825.    In  1884  B.  J«  & 
Thomas  Crowle  preeented  a  petition  for  a 

payment  of  the  £i»650  in  conrt  and 

repieaenAing  the  pnrebaae*money  end  compeaislios  ■ 
the  portions  of  tbe  Fulham  leaseholde  which  hii  b« 
taken  by  the  London  Sohool  Board. 

The  petition  was  heard  before  tbe  late  P«»>^ 
on  the  29th  and  31at  of  llarcb,  1884^  and  bto  M[ 
held  that  it  was  impossible  for  B.  J.  &  BeibB^^ 
Thomas  Crowle  to  porchase  the  reversion  other^"* 
as  tmetees  for  the  persons  interested  in  tbe  el  ■** 
the  treats  of  the  will,  and  that»  enbjeot  to  their  ii#t » 
be  reconped  the  pnrehase-monej,  they  wem  eilf*^ 
titled  to  an  order  for  payment  of  eo  mneh  el  tlwks** 
court  as  reprefcnted  income  or  acoimwlatioessfii*** 
and  during  the  life  of  tbe  tenant  fbr  Ule^the  setestfc^ 
count  Banelagb),  or»  until  further  order,  to  the  iattfja 
upon  the  .residue  of  the  fnnd  (vids  tnreLordBsndsi^ 
WiU,  26  Cb.   D.  590).    Thomes    Henm,  tke  !«"* 
Vuoonnt  Banelagh,  tbe  last  aorviving  life  nased  is  V 
lease  of  1825,  died  on  tbe  13tb  of  Nofeaber.  1» 
The  CounUss  de  Beohberg  wee  the  aurviriag  '"^ 
of  the  sixth  Viscount  Banelagh,  and  by  an  oi^**^ 
25th  of  June,  1887,   made  by  Mr.  ^^utios  W^^ 
petition  in  an  old  adminiatration  soil  cf  Besds^ 
Banelagh,  it  was  declared  tbnt,  upon  tbe  true  c^^^JJ^ 
tion  of  the  will  of  the  sixth  Visoonnt  Bsaslsfh  «■**  | 
the  evente  that  had  happened,  tbe  Coontem  de  B*f;  < 
'  became,  on  the  death  of  the  seventh  Yisoount  dssdm 
seUly  entitiedas  equitable  qwmi^imnt  in  tsilb^ 
hereditaments  at  Falbam,  held  on  leasss  lor  V^ 
devieed  by»  and  remaining  subject  to,  the  txeit*"r 
ssid  will  and,  subject  to  a  certs'in  agreement  (tfl*^ 
prooeeda  of  sale  of  certain  hereditaments  edld  9^ 
MetrqpoUten  District  Co.),  tto  tbe  nsoneys  r^JJJ 
tbe  sale  of  sneb  of  them  as  had  beenscM.    9*^ 
frieoe  executed  a  disentailing  deed.  ^ 

In  December,  1886,  t^e  Countess  de  BeohM"* 
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oommeooed  an  aotion  againrt  B.  X.  &  Beeton  and 
EliEftbeth  Orowle  daimiiig  a  dedatatloii  tbttt  they  if«re 
tro8tN8  for  ber  of  the  lood  taken  by  the  London  Sehool 
BoAnl  gabject  to  a  lien  thenof  in  their  fhTonr  for  the 
paiehtae-money  of  £S,300,  with  Intaiert  fnfm  the> 
]»b  of  Norember,  1886,  and  that,  anbjeet  to  anoh  Uen, 
tbe  plaititiir  waa  abaolntoly  entitled  to  the  enm  of 
11,632  Ifl.  8d.  in  eonrt,  and  that  the  defendanta,  on 
Eajmentbj  the  eonnte«  to  them  of  the  £S,860,  with 
intereat,  might  be  ordered  to  ooiifey  the  land  to  the 
eoan«e«  and  oononr  in  all  necewary  aota  for  pro- 
euing  the  tranafer-  and  payment  to  her  of  the 
£1,632  Ib.  3d.  in  court.  A  oompromhe  of  thia  aetion 
had  been  agreed  to  open  the  term»-(l)  that  the 
£1,632  la.  3d.  in  eonrt  should  be  traneferred  to  the 
wantos;  (2)  that  upon  payment  by  B.  J.  8.  Beeton  to 
the  oonnteae  of  £809  (for  eoeU)  the  oonnteaa  should 
ezacQte  tobim  aoonreyanoe  and  release  of  .her  eoniiable 
iateraat. 

The  present  petitiott  was  presented  Ibr  the  purpose 
of  carrying  this  oompvomise  into  eflset,  and  for  payment 
at  the  coats  of  the  petition  under  section  80  of  the 
ludaClaQaeB  Consolidation  Aot  by  the  Louden  School 
Board,  except  so  ftur  as  they  had  been  inereaaed  by  this 
Htigatlon  between  the  eounteas  and  the  petitioners, 
nd  lor  payment  to  the  countess  of  the  fund  in  oonrt. 

Mn  OuUer.  in  support  of  the  petition. 

P.  7.  BmM^  for  the  London  Sehool  Board. 

^I^Ikyden,  for  other  parties* 

I Q.  W9od,  tor  the  Ckmntess  de  Beehberg.— Suoeas- 
mo  dntf  la  not  payable  in  respeot  of  the  fund  in  eonrt^ 
viiKb  npreaents  the  talue  of  the  lefersion  wfaioh  waa 
P^ofaaed  fbr  Taaue  by  Beeton  and  Orowle  from  the 
Jweriaitlejal  Commissioners,  and  never  in  any  way 
wod  part  of,  nor  was  it  deiired  from,  the  estate  of 
Houzth  viaoonnt,  and  the  ease  therefore  falls  within 
^er?.  JfoWanA  25  W.  B.  21,  8  Oh.  D.  67fl. 

y^hm  Mawkint^  for  the  Oiown. 

C^inTT,  J.— Mr.  Beeton  and  Mrs.  Orowle  bought  tbe 
wtenbn  of  property  which  was  held  under  leasee  for 
TO,  which  leases  for  lires  were  subject  to  the  trusts  of 
»•  ifxth  Tiacounfs  will.  If  Mr.  Beeton  and  Mr?. 
uotle  had  bought  on  their  own  acoount  and  had  been 
tttilled  to  bold  on  their  own  behalf  there  ia  no  quea- 
*tt  that  Buocession  duty  would  not  have  attached.  But 
ftoMffiot  be  oonteeted,  and,  ia  fact,  it  ia  admitted,  that 
IJttare  had  been  a  truat  in  the  wiU  of  the  sixth 
moottnt  out  of  bis  estate  to  purchase  thia  reTersion, 
««&the  peraon  who  came  in  on  the  death  of  the 
•wenthfisoount  suoeeeded  to  the  eatate  by  tlrtue  of  the 
™te  of  the  sixth  vieoount's  will,  and  would  hare  had 
w  pay  daty  upon  that  succession.  That  being  so,  it 
ippeata  to  me  that  the  circumatances  of  this  oaae  bring 
»  «actly  within  the  second,  and  not  within  the  fllrat, 
wwof  caaes  I  bare  described.  Mr.  Beeton  and  Mrs. 
wowle  could  not  hold  for  their  own  benefit.  Why  ? 
«cat«e  they  were  affected  by  the  truats  of  the  sixth 
TOoount'a  will.  It  is  said  that  they  paid  the  money 
wBiMhea ;  and  ao  they  did,  becauae  they  attempted  to 
^p  an  ^dependent  title  for  themselrea ;  but  it  was 
welded  by  Mr.  Joetioe  Pearson  that  they  could  not  hold 
»•  reveraion  for  their  own  ben«fit.  The  roTersion  was 
Jguired  for  the  benefit  of  those  intereeted  under  the 
«th  ?iacoant'a  will;,  but  Mr.  Beeton  and  Mrs.  Orowle^ 
■*wng  paid  the  purchase-money,  were  entitled  to  be 
•yw,  and  onqueationably  they  had  a  lien  for  the 
j?^?'**  ^^^  ^«  rerersion,  which  was  held  by  Mr. 
JMUoe  Pearaou  upon  the  faoU  to  be  part  of  the 
wwaUtt'a  eatate.  The  reault,  therefore,  is  that,  although 
^«e  baa  been  some  compromise,  the  detaila  of  which 
"t./,'»5>*terial.  Mr.  Beeton  and  Mrs.  Orowle  were 
rauued  to  be  paid,  and   have    been   paid,    through 


the  medium  of  that  compromise,  the  dS2,86d  whieh^wus 
paid  as  pareha8»»money.  It  ooaes  exactly  to  the  same 
thing  as  if  there  had  been  a  trust  In  the  sixth  visoonnt's 
will  for  the  pnrehase  a£  the  wiMDBion»  and.  an  tim  dnty 


Soliettois,  VTardy  Aipiin,  tt  TatnO^;  ffUder  A 
B6bert$;  CMg9,  K{fhy,  A  MOUU;  BoHeUor  to  the 
Trtawry. 


Oban.  Bit.  I  w«h  i   9 

In  r$  Tatxok. 
Whitby  r.    Hxcthtoit;  («•}- 

WiU-^Oodieil — OonflrmcUion  of  wUl^MairrML  womckti 
'^Foxotr  of  appiirUmeni^Inieiiacy^'A/ter'aequiriid 


A  married  %ooman  who  had  a  pottrer  of  appoinimM 
Offer  oertain  froperty  under  her  marriage  eeUtement,  by 
her  will,  dated  in  1883,  in  exercise  of  the  poufer^and 
**dU  other  powers  enabling  her  in  this  hehcUf,**  up- 
pointed,  gaee^  and  heqvMithed  aU  the  property  eomprued 
in  the  ee&lement^  and  over  which  the  had  any  power  of 
appoMmeni,  to  eeriedn  osmons..  87io  euheeqtwnUyk  on 
the  death  of  her  hushana,  became  entiUed  to  oertain  real 
eatate  and  pereonal  edaU^  and  made  a  oodioU  to  her  wWf 
devioing  certain  real  ^tatct  deeeribed  ae  having,  come /rem 
hw  late  hnebamd^  bul  without  confirming  herwHL 

Heldf  thai  the  wHl  isos  confined  to  the  eot^emeni 
prcperfyt  <»nd  there  woe  an  inteetaoy  ae  to  the  stitee- 

Mrs.  J.  CI  Taylor  had,  under  her  marriage  settlement, 
dated  in  1867,  a  power  of  appointment  orer  £19,000 
worth  of  securities,  and  was  entitled  to  Jewels  and  fur- 
niture for  her  separate  uae. 

On  the  SQth  of  Ootober,  1883,  Mra.  J.  0.  Taylor  made 
a  will,  in  which,  after  briefly  reciting  that  she  had  a  power 
of  appointment  under  her  settlement,  she  proceeded  as 
follows :«-"  How  I  do  by  this  my  will,  in  exeroise  and 
execution  of  the  power  or  authority  given  or  reserred 
to  me  by  my  said  marriage  settlement,  and  of  all  o^fa:er 
powers,  if  any,  enabling  me  in  this  behalf,  appoint, 
give,  and  bequeath  all  the  property  of  whatever  nature 
oompriaed  in  the  said  settlement  and  over  which  I  have 
any  power  of  appointment  or  disposition  by  will,"  to 
trustees  *'  upon  truat  to  pay  "  an  annuity  of  £2  a  week 
to  her  brother,  and,  subject  thereto,  "  upon  truat  to  pay 
to  my  husband  the  income  of  the  whole  of  the  said  truat 
property  (except  of  that  portion  the  inoome  of  which  ^e 
shall  be  entitled  to  under  the  provisions  of  the  said  set* 
tlement)  daring  bis  life,  and  to  permit  him  to  retadu 
possession  of  any  portion  of  the  trust  property  not 
yielding  income  during  bia  life  " ;  and  at  his  death  the 
teatatiix  made  varioua  dispoaltions  amongst  hex  rela- 
tiona^  dividing  the  trust  fund  into  moieties,  to  one  of 
which  moieties  oertain  ohaiities  ultimacely  became  enti- 
tled. 

In  Aug nat,  1885,  Bobert  Taylor,  the  husband  of  the 
said  J.  0.  Taylor,  died,  and  by  his  death  Mrs.  J.  0. 
Taylor  beeame  entitled  to  oertain  real  eatate  and  to  per- 
sonal estate  of  the  value  of  £7,500. 

On  the  14th  of  December,  1885,  Mrs.  J.  0.  Taylor 
made  a  codicil,  which,  so  fer  aa  is  material,  was  ias 
follows : — **  Oodidl  to  my  will. — Oertain  property  iraTing 
become  mine  by  the  will  of  my  late  huslMind,  to  wit " 
[the  teatatrix.here  specified  certain  real  estate  only]  **  I 
do  give  the  whole  of  the  aforesaid  houses  and  Uvub  to 
my  brother  for  his  sole  uae  and  benefit.** 

(a.}  Beported  by  V.  db  8.  Fowkb,  £aq.«  Barriater^at 
Law. 
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Oo  tbe  S7tb  of  JanoMy,  1886,  the  testatrix  died. 

On  tbe  17th  of  Hey,  1887,  en  orlgiDttiDg  simmoQe 
oadfr  order  66  was  taken  out  by  one  of  the  beni fliiaries 
and  next  of  kin  lor  the  opinion  and  determination  by 
the  court  of  several  questions  arising  in  the  administra- 
Uon  of  Ibe  testatrix's  estate,  but  the  only  question 
argued  and  calling  for  a  report  was  whether  the  effect  of 
the  will  and  codicil  was  to  pass  the  after-acquired  prop- 
erty, both  reel  and  personal,  cr  whether  only  the  prop- 
erty included  in  the  settlement  and  the  specifloUly- 
mcntioned  realty  passed,  in  which  case  there  wuuld  be 
an  intestacy  as  to  the  £7,600  acquired  from  the  husband. 

Sir  J.  Wadcrit  Q.C^  and  Ncdder,  for  the  summons, 
dted  Du  Htfi,m*litu  ▼•  Sheldon,  S  W.  R.  639,  )9  Beav. 
389 ;  Hidtity  t.  Sidney,  S2  W.  B.  101,  L.  B.  17  Eq. 
66  ;  Eopwcod  t.  Eopwood,  7  H«  L.  Gas.  728,  8  W.  B. 
H.  L.  Dig.  7. 

Whitehijme,  Q,C*t  and  MacSwinney,  for  tbe  charities, 
cited  Inrt  EarVs  Trutt,  4  E.  ft  J.  673,  6  W.  B.  Dig.  67. 

JRon*er,  Q.(7.,a  id  Blakalty^  Madean^  Q.O;  and  Jfati- 
hwt  lor  next  of  kin. 

Sir  A.  WaUon  replied. 

Gbittt,  J.— If  a  married  woman,  having  power  to 
dispose  by  will  of  certatai  property,  duly  makes  a  will  as 
a  married  woman,  and  then*  at  the  death  of  her  hns* 
band,  afterwards  by  oodidl  confirms  that  will,  the  will 
is,  after  all,  though  confirmed,  only  a  will  disposing  of 
the  particular  artioleB  mentioned  and  ooatatned  in  the 
will.  If,  boweTcr,  a  married  woman  makes  a  will  in 
a  form  which  I  will  state  as  being  the  simpleit  form 
that  I  can  think  of  to  give  rise  to  the  question— 
xiamely,  **I  hereby  appoint  and  give  all  property  of 
ufaateter  nature  that  at  the  time  of  my  death  I  shall 
be  capable  of  disposing  of  by  will,"  and  afterwards 
becomes  discoTcrt,  and  .tken  makes  a  codicil  confirming 
that  will,  it  appears  to  me  to  be  pretty  plain  (rbough 
it  is  not  necessary  to  decide  it)  that  that  would  be  a 
will  which  would  operate  on  all  the  property  which  at 
her  death  she  was  capable  of  disposing  of — In  other 
words^  it  would  operate  as  a  will  of  an  unmarried  woman. 

The  question  that  I  hare  to  decide  Is,  in  my  opinion, 
simply  a  quebtion  of  construction.  The  point  is  whether 
ihe  will  which  this  lady  made  when  she  was  covert 
applies  to  any  other  property  than  the  property  wbich 
is  comprised  in  her  marriage  settlement.  [His  lord- 
ship stated  the  settlement  shortly,  and  continued : — ] 
Now,  she  made  her  will  daring  the  coverture  in  these 
terms.  She  recipes  very  shortly  the  settlement,  and  she 
saya  that  by  it  certain  bank,  gas,  and  other  shares 
comptised  in  the  schedule,  aloug  with  certain  moneys, 
fumituie,  and  other  proptrty  therein  speciflad,  were 
cfEectually  vested  in.  oettaln  trustees  upon  certain  trusts 
**in  favour  of  me  and  my  said  husband  and  our  children, 
if  any,  and,  subject  thereto,  in  trust  for  such  person  or 
persons,  and  for  such  purposes  as  I,  notwithstanding 
coTertuie,  shall  by  my  will,  or  any  codicil  thereto, 
appoint,  and  In  default  of  such  appointment  upon  tbeother 
trusts  In  the  fame  settlement  expretsed.'*  That  being 
the  short  recital  in  the  will  of  the  settlement,  though 
not  perfectly  accurate,  but  aofficient  for  tbe  purpose, 
ahe  goes  on  to  make  this  disposition!  [His  lordship  then 
atated  the  will,  and  continued :— ]  Now  the  question 
is  whether  the  words  *'all  tbe  property  of  whatever 
nature  comprised  in  the  aald  settlement,  and  over  which 
I  have  any  power,"  ftc,  are  confined  to  tbe  property 
comprised  In  the  settlement,  or  ought  to  be  extended, 
upon  the  true  construction  of  the  words  used,  to  all  the 
property  as  to  which  at  the  time  of  her  death  she  should 
have  any  power  of  disposal.  The  words  are  not  '^  or 
over  which,"  but  *'  and  over  which'." 
Now  the   court  has  no  right  to  alter  a  testator's 


language,  and  to  substitate  "  or  **  for  *'  and,"  udIbm  it 
haa  auch  a  context  as  Jnstifiss  ths  court  in  eonlagto 
the  conclusion  that  ''and"  was  writtsa  lor  «<iid 
there  must  be  a  sufficiently  strong  context  to  eDiUi  the 
court  to  alter  any  word  found  in  a  will,  or  it  mj  k 
In  acme  cases  two  constrnctions  an  opea,  sad  it  mj  k 
that,  .having  regard  to  tbe  reat  of  the  nfll  sod  ibi 
nature  of  the  disposition  and  other  msttsts  proper  to  k 
considered,  the  couit   can    find   sutBdeat  noaa  kr 
changbig  the  word.    Thv  late  Maatsr  of  the  BoUi  wd 
to  put  it  in  this  way.    He  said,  **Altsr  wotdi  adi 
where    you   find   one   word    vrritten  hi  mistaln  lor 
another  '* ;  and  a  favourite  example  of  his  wii  tin: 
If  a  man  having  a  black  horae,  which  be  wsi  ii  thi 
habit  of  riding,  ehonld  say,   «<  I  give  tbe  bbek  cw 
which  I  am  In  the  habit  of  riding,'*  it  Is  plain thiftbi 
mistake.    It  is  plain  that  •*  cow  "  would  be  writtate 
**  horse,"  and  there  vrould  not  be  tbe  sligbtertdiflai^ 
In  changing  that  word.    That  was  a  good  ittoibited 
his  to  show  the  limit  of  the  rule  as  to  slterisKiaif 
upon  which  he  generslly,  indeed  I  believe  alwsjii^ 
Now  take  a  gift  '*of  aU  my  lands  In  Middka^i^ 
the  title  deeds  of  which  wUl  be  found  In  a  osiiriik( 
it  i«  quite  plain  that  the  essential  part  of  tluM{; 
tion  in  auch  a  gift  are  the  worda  ''lands  hi  ^Q^ 
and  the  additional  words  that  are  thrown  In  «wa 
be  held  to  be  aay  part  of  the  deaociptlon  itod^ 
something  which  the  testator  coosideff  to  be  oosmM 
to  state  in  his  will  with  reference  to  the  png^ 
There  are    many  Cases  In  the  books  with  ^^^J^ 
peroels   of   real   estate    which    are   fonod«d  w  ■ 
piinoiple.     The   expression    "and  whioU"  ^•jfj 
peculiar  to  oonveyancera,  and  I  think  la  fbii  vBP 
worda  "and  over  which"  are  not  intended  tob§*, 
part  of  the  dcMription  of  the  widow's  pwp«%*l 
think  It  would  not  be  right  to  iaaerpesa  a^^**" 
this  will  by  whicfa  I  migbfe  get  ovee»ea  behalf  flti| 
respondenis^  a  diffloulty  whipk*  ataads  in  the  ^V 
think  it  would  not  be  i4|ht  to  re^d  it  thai:  *^i»V] 
property  of  wbateo^vei^  nature,  first,  wbloh  ii««F^ 
in  the  will,  asd,  secondly,  over  which  I  have  a  po««* 
appointment.*^    I  think  that  woaTd  be  iosertinf  iiW 
wttl  unlustiflably  words  which   the  testatHs  hii  m 
used.     I  think  that  the  eesential  leading  psrt ai| 
description  is,  "  All  the  pioperty  of  whataoewr  wm 
comprised  in  the  said  settlement,"  and  that  tbca**! 
"  and  over  which  "  are  mere  words  of  lnnoei<j|^ 
tion,  not  enlarging  the  property  which  it  is  lol''*]: 
dispose  of  by  will.    They  are  word«,  aocordlB|  ti» 
construction    which    I   adopt,  unquestionably  «  *r 
pluaage,  but  that  appears  to  me  not  to  be  sa  ^j^j^ 
to  the  constructiou  wbiah  I  put  upon  them.   I  tw 
really  reads  thus :    "  The  property  comprised  is 
settlement,  and  I  have  over  that  property  s  po** 
appointment  or  diVpositiion  by  wiU.*' 

Then  it  was  said,  it  I  adopt  thU  ponfetraetioa  1^ 
not  give  effect  to  the  words  "give  and  b«qieath  I 
after  what  I  have  stated  with  regard  to  ue  oosi 
the  settlement.  It  is  obvious,  with  regard  to  tiM  J< 
"give  and  bequeath"  was  not  an  inappropriete 
and  there  la  nothing  in  the  use  of  those  aor^ " 
will  which  enables  me  to  say  judidaUy  that  tb^  ^ 
an  Intention  that    she   should    comprise  in  ^' 
property  which  waa  not  Included  In  the  settletsta^ 

Some  observations  were  made  with  refsreaceW' 
description  of  the  property  which  occurs  In  i 
of  the  will.  The  term  used  is  «  said  trust 
Very  little  light  U  thrown  on  the  constmctiflif 
will  by  the  use  of  that  term,  because  she  ^^K\ 
whatever  she  hss  appointed  by  the  earlier  p*il^^  | 
will  to  oettdin  persons  as  trustees,  and  begins  bf/^  j 
"Upon  tiU4€  to  pay  £3  a  month  out  of  ^^"Jf^] 
Therefore  "  the  said  trust  property  »'  in  the  '«^*  ^1 
will  may  be  ascribed  to  all  the  property  wbkb  Br*] 
duded  in  the  will  of  whfeh  she  lb  daolaciag  tbs  t^l 
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Ix  mm  Tatmi. — In  u  Womwiok. 

HlOH  OoUttT. 

Bnfi  I  bate  Utokud  at  ihete  wotda  and  Iha  diapdtilioo 
Oat  ii  made  I7  the  wfU  niidar  the  traata  of  the  will*  and 
dydaed  them  with  aone  oare,  and  the  leaolt  la  this, 
ftrttheyaflknd  no  argooMnt  ia?oorable  to  thoae  who 
■J  that  the  inteatioii  was  to  embrace  all  the  property 
wUfik  ahe  ooold  at  tiie  time  of  her  death  dlapoee  of, 
tiitthar  eofert  or  diecofert,  and  thef  add*  if  anything, 
amb  digfat  additional  foioe  to^  and  aomewhat  itrength- 
mB,  the  eoDcloalon  I  havn  arrited  at  npon  reading  the 
ofentife  worda  themaelfee,  beoauM  the  troate  will  be 
foaad  appfopclate  to  the  property  oomprlaed  In  the 


AlUt  thia  ilmt  tniat  to  pay  the  annuity  to  her  brother, 
ihe  goei  on  :—*'  And,  tnbjact  thereto,  upon  trort  to  pay 
to  ay  bnihand  the  inoome  of  the  whole  of  the  aaid 
tmt  property  esoeptlng  that  portion  the  ineome  of 
iIWi  be  ahall  be  entitled  to  under  the  profiaiona  of  the 
Hitlcnant  "—worda  which  aptly  refer  to  the  life  interest 
ilUi  he  had  in  the  moiety  of  the  main  fund  oomprised 
la  the  settlement  during  his  life.  .  She  goee  on  :^**  and 
ftmlt  him  to  retain  possession  of  any  portion  of  the 
add  trait  property  not  yielding  inoome  during  his  life." 
Hmm  wmiMt  again,  are  apt  words  to  refer  to  the  J9wels 
aithefoinitnre,  in  whioh  he  had,  as  i«  apparent  from 
iM  J  hate  already  said,  no  life  intereot  whato?er. 

tthsiawimitiQn  of  the  trusts  deelared  strengthens, 

kltlthfaik  in  a  vary  slight  degree,  the  eonoluaion  th#t 

IhMSsome  to  upon  the  operatlte  part  of  the  wUl  itself. 

Ihial  oome.to  the  oodieil,  and  I  will  asaume  in 

inou  Ql  the  reapondente  lor  whom  Mr.  Whitehome 

tlVmihift the  words  «*oodiaa  to  my  wiU"  were  suffl- 

dtsttoaiaibnn  the  wlll«  and  I  think  that  would  be  the 

ifebtSDBstraotioii.    The  oodlcil,  eioept  by  thoee  words 

*««cato  my  will,"  doea  not  eonflrm  the  wiU  in  any 

*y«  The  bsqueet  in  the  oodloil  runs  thus :— **  Certain 

ppufyhafing  become  mine  by  the  will  of  my  late 

Mibttd,  the  BeT.  Bobert  Taylof ,  to  wiC*    And  she 

wMribss  partloolnrly  a  house  and  buildings  and  ao 

Ml,  sad  she  aaakea  by  this  eodldl  a  disposition  of 

1^  property  and  that  property  only. 

Iks  irnnlt,  therefoze,  la  thU,  to  my  mind,  that  the 

IdU  has  oonilrmed  the  will  as  it  stood  and  dose  not 

■<VW^ alter  the  oonatruction  of  the  will,  and  thst, 

*te  M  xelatea  to  any  property  that  was  withia  the 

Mitof  the  will,  this  oodioil  operates  as  a  conflrnution 

"-ttdoQB  not  enliirge  the  soope  of  the  will  so  as  to  asake 

Ihiiffl  hMdnde  any  other  property  than  that  which, 

J'f'^g  to  Ita  true  constrootion,  la  oomprised  in  it. 

«|>Milirmftion«  I  think,  is  snffloient  to  get  orer  any 

HoBlty  that  might  hate  arisen  with  regard,  say,  to  the 

I  teaitoif.    There  Is  an  intention  shown  that  the  f nrnl- 

ptesihoiUd  pass  by  the  will,  bat  the  power  of  disposl- 

tIloB  vhioh  she  had  by  the  will  was,  as  I  haTo  ahown,  a 

^tootingoit  power,  and  that  power  failed  by  reason  of 

r  haviog  sur?i?ed  her  husband,  and  in  that  way  under 

I  trusts  of  the  settlement  the  furniture  became  hers, 

I I  thbk  to  this  extent  the  codioU  has  set  up  the  gift 
'the  will,  it  has  act  up  the  disposition  of  the  furniture 
Id  made  that  whioh,  if  she  had  not  eon&rmed  h^r  will, 

Sd  only  ha?e  been  an  execution  of  a  power,  now  a 
■Bdhi  that  way  I  gifo  effect  to  the  words  '*give 
bsqisath."  And,  ao  far  as  is  necessary,  I  make  a 
(Mlsr  obssrfalion  with  r^ard  to  the  Jewels,  whioh  do 
P^  IS  I  hate  already  said,  stand  exactly  in  the  same 
C!^  *■  the  foroiture.  There  was  no  conteat  raised 
Mce  me  in  regard  to  the  Jewels  and  furniture,  but  I 
^ams  xaeationed  these  points  beoauaeth^  were  made 
|*>*^or  the  pnrpoee  of  argument  In  regsid  to  the  true 
^Matraetion  and  the  true  efEeot  of  the  lady's  disposi- 
^>i«^  I  tharefoie  declare  that  the  lady  died  intestate 
MtosoiMMhof  the  personal  eatate  as  la  not  oomprlaed 
kthemtUement. 
^^UflMoia,  Cettysr,  Bridow,  Wi»lm$,BmM^a  HiU; 


.  Ohan.  Dlv.  I 
North,  J.   I 


April  12. 


In  re  Wobswick. 

BOBiOV  V.   WOBSWIGK.  (o.) 


Diieomry^PriniUgtd  docmmgnt-^ Shorthand  wriUr'i 
nolii  taken  informer  aeUon. 

A  eodl  mine  wa$  Uaeed  by  the  f raslesf  0/  a  ehnriiy  to 
W^  teOh  a  prooiiion  that  abeU  0/  coal  should  htUftby 
the  Ueeee,  at  the  houndariee  oj  the  minep  of  euffieieni 
thiekne$e  to  keep  out  the  water.  An  adjoining  mine  wa$ 
a!eo  leaeed  hy  the  trueteee,  veith  a  eimilar  provieion^  to  a 
company  which  worked  another  adjoining  mine  belonging 
to  an  adjoining  oMmer.  The  nUnee  in  the  oeeupation  of 
the  eompany  were  damaged  hy  flooding  alieged  to  have 
reeuHed  from  the  improper  working  hy  fT.  of  th^  mine 
leaeed  to  him^  which  eaueed  the  water  to  fl'tw  into  that 
part  of  the  eompan^i  minee  not  leaeed  to  them  by  lAe 
frusteefi  and  thence  into  the  mine  whieh  wa§  leaeed  to 
them  hy  the  trueteee. 

W.  died,  and  an  adion  toos  brought  by  the  company 
againet  hie  eaoeeutorB  for  damagee  for  injury  to  the 
company  ae  leeeeee,  by  the  Jt^toding  of  the  minee  in  their 
oocupationt  but  the  aotion  wa$  compromieed  on  payment  of 
oompeneation.  On  behalf  of  the  executors  ehorthaiii 
writer*$  notes  of  the  proceedings  were  taken.  An  aotionwae 
afterwards  brought  for  the  administration  of  Wh  eifafa^ 
the  etoeeutors  being  defendants;  and  the  trustees  of  the 
charity  put  in  a  daimfor  damagee  for  injury  to  them  as 
owners  of  the  mine  leaeed  to  the  company  by  the  Jlooding 
of  ths  mine* 

HM,  that  the  trutteee  were  entitled  to  the  produetion 
of  the  shor^and  writer's  notes  taken  on  behalf  of  the 
executors  in  the  fbrmer  action. 


Adjourned 

The  chaplain  and  poor  of  Wyggeeton's  Hospital  being 
possessed  of  the  minerals  underlying  the  tfanor  of 
Swannlngton,  in  the  county  of  Leicester,  by  an  Inden- 
ture dated  the  Slat  of  December,  1853,  demised  a  mine 
under  that  manor  to  William  Worowioki  sinbe  deoeaaed, 
for  a  term  of  thirty-Ufa  years  from  the  S9th  of  Septem- 
ber, 185S  ;  and  it  was  provided  in  the  lease  that  a  belt 
of  ooel  should  be  left  by  the  lessee  at  the  boundaries  of 
the  mine  of  auffldent  extent  and  thioknem  to  keep  out 
the  water. 

The  chaplain  and  poor  of  the  Wyggestoa's  Hospital 
also,  by  leases,  dated  respectlTely  tae  9th  of  J<inaary, 
i871|  and  the  SSnd  of  Jane,  1875,  demised  another 
mine  under  that  manor,  and  adjoioiog  the  mine  leased 
to  WUliam  Worawiok,  to  the  Snibeton  Oolliery  Oj.  for 
the  term  of  forty  years  from  the  S5th  of  March,  1869. 
Th^  Snibeton  Oolliery  Oo.  also  worked  an  adjoining 
mine  leased  from  the  owners  of  property  adjoining  that  of 
the  chaplain  and  poor  of  the  Wyggeston'a  Hos^tal. 

The  Snibeton  Oolliery  Oc's  mines  became  dainaged  by 
flooding,  alleged  to  have  resulted  from  the  improper 
working  by  William  Wonwiok  of  the  mine  leased  to 
him,  which  caused  the  water  to  flow  into  that  part  of 
the  Snibeton  Oolliery  Oo.'s  mines  which  waa  not  leased  to 
them  by  the  chaplain  and  poor  of  the  Wyggeston'a 
Hospital,  whence  it  found  ite  way  into  that  psrt  of  the 
mines  which  was  leased  to  them  by  the  chaplain  and 
poor  of  the  Wyggeaton's  Hospital. 

The  action  waa  brought  in  188S  for  the  administra- 
tion of  the  eatate  of  William  Worswick,  who  died  In 
1871,  hia  ezecntora  being  the  defendants. 

In  1884  the  Suibston  Oolliery  Oo.  brought  an  action 
agaiaat  the  executon  of  William  Wonwiok  to  recover 
daoMgee  for  Injury  caused  to  theos,  as  tenants,  by  the 
flooding  of  the  mines  in  their  oocapatlon.    The  action 

Ioame  on  for  trial  before  Pearson,  J.,  on  the  15th,  16th, 
(a.)  JoUpoffted  by  J.  TnuaraAx,  Beq.,  Barrlater-at-Law. 
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17tb,  18tb,  and  22iid  of  Febniarj,  1886,  and  shorthand 
note6  of  the  prooeedlngs  were  taken  bj  the  dtfendanie. 
The  action  was  subsequently  compromiBed,  the  defend  • 
ants  agreeJDg  to  pay  t«  the  ^ainltffl^  £2,000  at  once,  and 
also  an  annnal  tsttof  ^200  apy<H>aaty-fl?e  years  from 
tbA  25tb  of  March.  1885. 

The  chaplain  and  poor  of  the  Wyggeetnn*s  Hospital 
carried  in  a  claim  in  the  adrntetstratfon  action  for 
4amag««  far  lijiry  oaoaed  to  them  «•  landlords  by  the 
floodiag  of  their  mine  leased  to  the  fiuibston  Oolliery 
Ce,,th]x>ughM>ea}l«t«d  improper  working  by  William 
Werswiok  ctf  t^  mines  In  his  aeonpiitlon,  and  in 
support  of  their  claim,  after  an  afldavit  m  to  documents 
}md  been  ma4e  tor  ^>^  defendants,  administered 
fntenogatone%ashto9»«n)ong  other  thiiigs  in  refereoee 
«o  the  action  hj  tht  Sl4b»ton  Oeiaeiy  Oo.^  *'  Did  not  the 
drfendants  or  soo^  or  one  and  whicli  4>f  them  cauae  to 
%e  taken  shorthand  widtet'a  notae  of  the  evidence  in  the 
Mid  action  P'* 

The  defondantt  veplied  that  they  had  ehmidy  made  an 
afQdavitof  documents  and  submitted  that  they  onght 
|M>t  to  be  required  to  answer  tho  iMiUmg»Uify  as  to  the 
fhprthand  writer's  notes. 

The  present  aomnone  wae  taken  out  by  the  chaplain 
imi  poor  of  the  Wyggeston's  Hospital*  nai  the  question 
Mm  raised  whether  or  not  the  sboithaiid  writer's  notes 
vena  privileged. from  prodnotien. 

Miggin^^  Q.^„  and  balder,  for  the  snmmons. — The 
liborthand  writer's  notes  taken  on  behalf  of  the  defend- 
ants aye  liable  to  production. 

They  referred  to  NiehoU  t.  Jone$,  13  W.  B.  451,  2 
H.  4:  H.  588  $  ^aisffofie  t«  FtaiUm  O^rporqikn^  aS 
v.  E.  795,  SO  Ob.  J>.  116. 

EvtriUt  Q,0.f  and  Butcher,  for  the  defendantsir*«9he 
shorthand  writer's  notes  taken  on  behalf  of  the  defend- 
ants in  the  action  against  them  by  the  Snibston  CbUiery 
<io.  are  privileged :  Peciroe  v.  Fatter,  33  W.  B,  919.  15 

^OBTB,  J.— Then  the  qnestion  is  whether  the  short- 
Itand  writer's  notes  are  privileged  from  production.  I 
think  they  are  liable  to  production.  It  seems  to  me  that 
there  is  nothing  privileged  or  confidential  in  any  snob 
noteff.  In  the  case  of  NiohcU  ▼,  Jonee  Ifood,  Y.Cm 
ordered  them  to  be  produced.  Then,  again,  in  BavnUme 
▼•  FreUon  Corporation,  which  is  the  latest  oase  on  the 
subject,  Eay,  J„  held  that  they  were  not  privileged  and 
must  be  produced.  In  another  ease,  Jffordon  t.  Ihfriti, 
30  W.  B.  612,  8  Q.  B.  D.  508,  I,  myeeH;  in  ohambere, 
made  an  order  for  the  inspection  of  certain  shorthand 
votes,  but  on  appeal  to  a  divisional  court  the  Judges  took 
a  different  view  and  held  that  the  shorthand  notes  were 
protected  from  inspection  on  new  grounds.  In  giving 
Judgment  Mathew,  J.,  says :— **  We  are  therefore  dis- 
posed to  give  credit  to  the  suggestion  that  the  notes  were 
Intended  to  form  materials  for  the  guidance  of  the  plain- 
%lt  and  his  counsel  in  the  prosecution  of  the  present 
action,  and  we  think  that  the  aiBdArit  of  the  plaintiff  is 
anIBcient  to  enable  us  to  act  upon  this  view.  In  accord, 
imoe,  therefore,  with  the  principles  laid  down  in  BoMwMtrk 
Water  Co.  v.  Quick,  26  W.  B.  828,  3  Q.  B.  D.  815 ; 
Andersan  v.  Bank  of  Columbia,  2i  W.  B.  624,  2  Oh.  D. 
644 ;  and  McCorgvodaie  v.  BeU,  24  W.  B.  399, 1  0.  P.  D. 
471,  we  are  of  opinion  that  the  shorthand  notes  are  pro- 
tected from  inspection  and  that  the  appeal  must  be 
allowed."  In  that  case  Nicholl  t.  Joniee  v»as  dted.  The 
question  here  is  whether  shoi'tband  notes  are  privileged 
at  all.  That  is  not  the  point  upon  which  the  judges  de- 
cided in  that  case.  I  shall  follow  the  ease  of  Baw$ione' 
▼•  Ffeifton  Corporation.  If  the  solicitor  had  taken 
ehorthand  notes  like  a  shorthand  writer,  o?  if  ooonselliad 
taken  such  notes  they  would  not  be  prirlleged.  Under 
the  circumstances  I  make  an  order  that  the  defendaiita 
produce  the  shorthand  notes.    There  may  t)e  a  fnrt&ef 


qneeUon  whathef  the  daonments  refened  to  ia  thsderir 
hand  nates  ans  liaklft  to  pvodaotiot* 
fiolSflitors,  C^fUfur-BriOom  i*  €li. ;  9.  /. 


Oban.  Biv. 
Stirling,  J. 


;:i 


1CaMht8}i9ifll4;ll9]l^ 
Wiwx  H,  SISBOPII.  («*) 


Copyright  —  In/Hngemeni-^DramiUization  of 
MfMplginff  eopie$    O^pyH^M  ^ei;  184t  1146  HA 
e.  45),  Si.  2,  3L 

Although  ih€  mere  dramaiiaaH9%  of  a  mei  ui% 
repre§eniatian  of  ihfi  play  upm  ike  eti9g%  m  9iii^ 
fringemmte  oftkt  oopyright  of  tM$  wml,  ydtkewdM 
copie$  (aUhouffh  nol  in  aring^  of  a  fkfi  <■  jM 
numaroKS  panago$  from  fta  novd  have  ben  imefvl 
*'muUipl^ng  copteB"*  of  the  novd  witkM  ncjtojf 
the  Copyright  Ad,  and  is  eon#ejtiea%  an  vi/ftym 
ofiheoopyrighL 

This  was  an  aetian  bfooght  ty  the  proprietonMli 
copyright  in  a  novel  oalled  *'  Uttle  Lord  FhbW 
lor  an  injanotion  to  nalrain  the  dcfeadsilteftv 
fringing  their  oopyright.  ' 

The  defendant  had  dramatteed  the  noTsl,  «i  «■ 
hie  play  to  be  perforoa^  on  tho^  atage,  lbs  ^^ 
also  oalled  "  Little  Lord  Fanntleiiogr.'* 

The  plaintiflB  did  not  aomplain  of  tho  drmnlM* 
of  the  novel  and  the  rapnaantation  of  tiie  iNr  if"** 

The  aOeged  tefringeaent  wm  Mwt  lor  Hi  l» 
pose  Of  prodftdng  tho  play  the  defendant  ^^^ 
four  copies  of  tho  play  eitlMr  in  BMtnasarlpt  <V'1f«| 
aid  of  a  tjpe-writer.  One  of  these  oopiss  hi^'S 
deposited  with  the  Lord  OhamberUfn  ;  thoothsrtMR 
remained  in  the  poeseselon  of  tiw  defeadsat  ei  m^ 
persons  employed  by  him  in  ropgaaonilag  the  t^   ' 

Very  considerable  passages  in  the  play  ^  ^. 
abstracted  almost  ^erhatim  from  the  noveL  P^f 
the  first  aot  about  one-fourth  of  the  Unea  hadbiA^ 
from  the  novel,  and  eoeae  of  the  paasagee  se 


the 

might  be  necessary  to  enable  him  to  give 

sentations  of  his  pieoe  in  London  and 

HaOingB,  Q.C.,  and  E.  F.  Studd,  for  the  ]iWH 
after  pointing  out  the  passages  whidi  had'bi*| 
straoted  verbatim  from  the  novels  oontendsd  M  i 
burden  was  on  the  defendant  to  show  thst 
an  infringement  within  seotions  2  and  3  of  the  < 
Tight  Aot«  1842.  They  argued  that»  altbeqgk 
defendant  might  be  entitled  to  drametiVb  7^  ^ 
was  not  entitled  to  make  copies. 

They  oited  Coleman  ▼.  Waihen^  5  T,  B.  245;  ^ 
V.  BUiiton,  5  B.  ft  A.  657;  i?eade  t.  Conqvat  I 
9  W.  B.  435.  9  a  B.  K.  a  755 ;  Beade  v. 
TT.  B.  531, 1  J.  ft  H.  524;  Beade  t.  Comqved 
lOW.B.  271,  11  0.  RN.  8.  479; 
11  W.  B.  876,  1  H.  ft  H.  749  ;  NapeOo  v. 
0.  B.  177 ;  Ager  v,  Fenineular  and    OneM  I 
Navigation  Col,  26  Oh.  D.  637,  32  W.  B»  Dig.  ^* 

BuekUy^  Q.G.,  and  Lmoie  Coward,  for  tbe^ 
argued  that  dramatiaatlen  did  not  moan  mei 
senting  on  the  stage. — ^It  meant,  in  the  iiel 
doeing  a  play  in  wtMng ;    and   ae  aentfB 
to  the  Lord  Ohambeilain  wee  a  nondltien  pB»»»^ 
acting,  one  copy,  at  least,  must  be  prodoatd.   W^ 
mtiA,  had  the  prodnetton  of  thi  e^lae  Int 

(a.)  Beported  by  L.  8.  BuaiQwi^ 
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I  uOa  of  the  novel :  SwU  w.  Stanford,  15  W.  B.  757, 
j:^S.8£q.718. 

They  also  oitod  BeU  t.  WhUehmd,  3  Jar.  6S; 
WhiUingham  t.  Wookr^  2  Svpu.  488. 

HasHng$f  Q.O.,  in  reply,  otted  OhaUerUm  ▼•  (7av0,  86 
W.  R  498,  8  App.  Oaa.  483.;  BoU  ▼•  ^lYK/iury,  88 
'W.  R.  39,  12  Oh.  D.  886. 

SfiB£n«,  J.,  after  stating  the  facts,  proceeded  :^I 
haTe  now  to  dedde  whether  the  plaintlfle  are  entitled  to 
oomplain  of  what  the  defendant  baa  done  and  intends 
tp  do;  and,  if  so,  to  what  relief  they  are  entitled.  It 
<wa8  not  disputed  that  the  plafaitlfls'  title  depends  on 
Btatote.  There  have  been  three  principal  Acts  of  Parlla- 
inent  on  the  tnbjeot  of  copyright.  By  the  earliest  (8 
.Anne,  o.  19)  there  was  conferred  on  authors  the  sole 
tight  and  liberty  of  printing  and  reprinting.  In  the 
aeoond  (54  Qteo,  3,  c  156)  copyright  is  styled  **the  sole 
liberty  of  printing."  The  Act  now  in  force  (5  ft  6  Ylot 
o.  45)  defines  (section  2)  copyright  to  be  '*  the  sole  and 
axchisive  liberty  of  printing  dr  otherwise  multiplying 
copies  of  any  subject  to  which  the  said  word  ik  herein 
applied."  And  by  section  3  it  is  enacted  that  <'the 
copyright  in  every  book  which  shall  after  the  passing  of 
this  Act  be  published  in  the  lifetime  of  its  author  shall 
•  ,  •  be  the  property  of  aaoh  author  and  his  ab- 
signs/'  By  section  2  the  word  «  book  "is  to  be  con- 
atruedtomtan  and  inolade"  every  volume,  partner  division 
of  a  Volume."  Notwithstanding  the  language  of  the 
Act,  not  every  verhaUm  reprint  of  part  of  a  book  is  an 
infringement  of  copyright.  In  the  words  of  Iiord 
Hathei}ey  in  ChtOUAon  v.  Oavt^  ''Books  are  published 
with  an  expectation,  if  not  a  desire,  that  they  will  be 
-«riticized  in  reviews,  and,  if  deemed  valuable,  that  parts 
of  them  will  be  used  as  affording  illu#trationJi  by  way  of 
quotation  or  the  like,  and  if  the  quantity  taken  be 
neither  substantial  nor  material,  if,  as  it  has  been  ex- 
pressed by  some  judges,  *  a  fair  use '  only  be  made  of 
the  publlcatiovb  no  wrong  is  done  and  no  aption  can  be 
brought"  In  T^iu^  v.  Xacy  the  question  arose  whether 
It  was  a  ftdr  use  of  a  novel  to  print  and  publish  a  drama 
icunded  on  it  In  that  case  it  was  proved  that  a  portioa 
of  tSie  drama,  including  the  meat  striking  inddenta  and 
mooh  of  the  actual  language,  had  been  taken  bodily 
from  the  novel.  And  it  was  in  evidence  that  the  profit 
on  tlie  publication  of  the  play  had  been  almost  inap- 
preciable. ^Nevertheless,  a  perpetual  injunction  was 
granted  against  the  printing  and  publishing  of  the  play 
without  any  preliminary  inquiry  as  to  damages.  In 
giving  judgment  Lord  Hatherley  (then  Ylce-Ohancellor) 
says :  '*  Although  tt  is  open  to  any  actor  or  declalmer  to 
recite  a  poem  or  other  wprk  written  by  another  as 
publicly  as  he  pltases,  it  could  scarcely  be  said  that  he 
would  be  at  liberty  on  the  occasion  of  his  recitations  or 
performance  to  distribute  copies  of  the  work  for  sale 
among  the  liudience,  not  could  it  be  any  excuse  to  say 
•that  the  copies  were  intended  merely  to  assist  the 
audience,  who  desired,  while  listening  to  the  recitation, 
to  have  a  copy  of  the  words  in  their  hands."  In 
JSfopeUa  V.  Sudlow  it  was  decided  that  the  printing  or 
multiplying  copies  of  a  piece  of  music,  not  for  sale,  but 
for  gratuitous  distribution  aihong  the  members  of  a 
musical  society,  was  a  violation  of  the  right  of  property 
vested  in  the  owner  of  the  copyright  in  the  piece.  It 
must  therefore  follow  that  the  gratuitous  distribution 
among  the  audience  of  copies  of  a  poem  or  other  work 
which  an  actor  or  declaimer  thought  fit  to  recite  in 
public  would  be  an  infringement  of  the  copyright 
therein.  This  being  so,  I  am  unable  to  see  that  the 
maltiBUoatlott  of  an  iadaflaite  number  d  aopias  of  a 
fik^  .(Which,  if  printed  and  pnbUshed*  would  be  an  lik- 
fringeBS— t  of .  tepfyrighl^  lor  the  purpose  cf.enaUing 
that  play  to  be  puMidy  represented  can  be  otherwise 
Aim  an  JaMigement  It  U  said,  how<9iMr,  that  anyono  J 
htm  a  right  to  dramatiae  a  BOfd— that  is,  not  merely  to 


conceive,  but  to  write,  dramas,  and  to  do  everything 
necessary  for  l&at  purpose,  including  the  making  of  a  copy 
for  the  Lord  Chamberiaia.  In  my  opinion  this  is  a 
f altadons  mode  of  stating  the  ri|^t  The  statute  conltam 
on  the  author  of  a  book  and  his  asslgus  "  the  sole  aa4 
exclusive  liberty  of  printhig  or  otherwise  mulUplytng 
copies  '*  of  the  book.  By  Implication  every  person  other 
than  the  author  and  his  assigns  is  prohibited  from  prittt«> 
lug  or  otherwise  multiplying  copies  of  (Am  book^  But 
this  is  the  only  restriction  imposed  on  the  public,  and, 
subjeot  to  it,  every  person  is  free  to  make  such 'use  of  the 
book  as  he  {keases.  So  long,  therefore,  as  he  does  not 
print  or  otherwise  multiply  copies  of  the  novel,  any  person 
may  dramatize  it,  and  may  cause  his  drama  to  'be 
publicly  represented.  But  if,  fcr  the  purpose  of  drama- 
tization, he  prints  or  otherwise  multiplies  copies  of  the' 
book  he  violates  the  rights  of  the  author  no  less  than  it 
thecopiee  were  made  fbr  gratuitous  distribution.  The 
authorities  appear  to  me  to  be  consisteut  with  this  view. 
In  the  early  cases,  Colmian  v.  Wathen,  and  Murrcvy  v/ 
Elliitonj  the  point  raised  in  the  present  action  oould 
hardly  have  arisen,  for  they  were  decided  at  a  time  when 
the  statutes  in  force  conferred  only  an  exclusive  Tight  of 
printing.  It  is  unlikely  that  any  copies  (other  than' 
manuscripts)  were  used  for  the  purpose  of  the  repvesettth- 
tion  of  the  plays  which  were  the  subject  of  these  actions ; 
and  such  manuscript  copies  would  not  have  been  infringe- 
ments of  the  author's  rights.  The  case  most  rslied  upon 
fo^  the  defendant  was  Reade  v.  Can^ue&t  (N'o.  1).  It 
was  dedded  on  a  demurrer  to  a  count  of  the  declaration 
which  alleged  that  the  defendant  without  the  consent  of 
the  pUintiff  dramatised  the  plahitifrs  book,  and  publidy 
represented  and  performed  or  causec  to  be  represented 
and  performed  as  a  drama  the  said  book.  The  dedaaa- 
tlon  does  not  allege  that  tho  deCendant  printed  or  otiMr-< 
wise  multiplied  copies  of  the  book.  In  the  coarse  of  thav 
argument  the  .defendant's  cowasd  says  (see  p.  764)  :-«- 
**It  is  not  suggested  that  the  defendant  multit^lM 
copies  of  the  plaintiffs  book.  The  oompldnt  is  that  the 
defendant  has  dramatized  the  story  and  caused  it  ta  htt. 
represented  at  the  theatre."  In  giviog  judguMlit 
Williams,  J.,  says^  **  The  right  claimed  by  the  plainfiH 
was  two-fold.  First,  Ke  contended  that  his  statmtahla. 
right  was  infringed  by  the  aot  of  the  defendant. 
It  was  held,  however,  in  the  case  of  Gokman  v. 
WtUheu,  that  repreeentlng  a  public  dramatic  pleo* 
of  tha  plain  tiff's  upon  the  stage  was  not  a  publication 
within  the  meaning  of  the  8  Anne,  c.  19,  so  as  to 
subject  the  defendant  to  the  pendty  imposed  by  the 
statute,  and  the  2n4  section  of  the  5  A  6  Vlot  c  45,  de- 
fining '  copyright '  to  mean '  the  sole  and  exclusive  liberty 
of  printing  or  otherwise  multiplying  copies  of  any 
subject  to  which  the  said  word  is  herein  applied '  seems 
to  furnish  a  complete  answer  to  the  plaintiff's  claim 
under  the  statute."  That  case,  therefore,  seems  to  me 
to  have  been. dedded  on  the  ground  that  the  plaintiffs 
statutory  right  of  multiplying  copies  of  his  book  was  not 
infringed.  In  the  present  case  I  am  of  opinion  that  it 
the  defendant  had  caused  his  play  to  be  printed  and 
published  there,  would  have  been  as  substautial  an  in- 
fringement of  the  plaintiffs'  rights  as  occurred  in  TinsUy 
V.  LcKy.  For  the  reasons  already  given  I  think  that 
what  has  been  done,  and  is  intended  to  be  done,  by  tho 
defendant  constitutee  an  infringement  of  the  plaintiffs' 
legal  rights  no  less  than  if  the  4efendant  had  piiuted  and 
published  hid  pUj;  and,  notwithstanding  the  smdlness 
of  the  damage,  I  consider,  myself  bound  by  the  authority 
of  Tinaley  v.  Laey  to  grant  a  perpetual  injuncUon  to . 
^restrain  the  defendant  from  printing  or  otherwise  multi- 
plying copies  of  his  play,  contdning  any  passages  copied, 
taken,  or  colourably  dtered  from  the  plaintifh'  book,  soaa 
to.  infringe  the  pldntiffs'  copyright  in  the  novd  or  tale 
ientiaed  **  Little  Lord  Fauntleroy."  The  pldntiffs  Cucthan 
Insist  on  an  order  directing  the  delivery  up  for  caneeOa- 
Ition  of  tkeaxlsting  copies  of  4lM  play;  and  they  ffely  M. 
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HlfiB  OOUBT, 


In  km  Oabb.— Too-Hxatlt  v.  Bnnux. 


HiokOooUi 


the  daddoii  In  Bole  v.  Bradbury.  In  that  cm^,  how- 
ever,  m  I  ondentand  the  facte,  the  whole  of  the  work 
oompUlned  of  was  an  infringement  of  the  plafaitiflt' 
rightf.  In  the  preient  ease,  however,  npon  an  examina- 
tion of  the  plaj,  I  have  come  to  the  oondaiiion 
that  it  may  not  be  impossible  for  the  defendant  to  sever 
the  passages  which  he  has  extracted  ftrom  the  novel, 
from  the  rest  of  his  work  ;  and  if  he  desires  it  I  will 
give  him  an  opportnnity  of  doing  so.  He  most,  however, 
first,  tbtate  upon  0(>th  what  coj^es  of  the  work  exist; 
secondly,  extract  from  those  copies  which  are  in  his 
possession  or  power,  and  deliver  np  to  the  plalnliffs  for 
cancellation,  all  passages  copied,  taken,  or  colonrably 
imitated  from  the  plaintifb*  book  i  thirdly,  prodnce  to 
the  plaintifh,  if  reqnlnd  by  them,  f6r  examioatlon  the 
copies  after  the  pirated  passages  have  been  extracted, 
and  there  mnst  he  liberty  for  the  plaiutlfb  to  apply  for 
a  farther  order  if  they  are  dissatisfied  with  the  reeult.  I 
introduce  these  last  words  pniposely  becanee,  as  was 
pointed  out  In  the  course  of  the  argnments,  there  is  a 
possible  mode  by  which,  witbont  infilngingthe  plalntilEa* 
copyright,  the  defendant  may  be  able  to  make  copiea  of 
the  play.  The  costs  of  the  action  mnst  be  paid  by  the 
defendimt. 

BdMUnn,  Kaye  ^  OmdaUa  ;  William  A  Jamn. 


Jane  1. 


Ghan.  Div.    I 
Kekrwich,^.  ) 

In  r#  Cabb. 
Gabb  v.  Cabb.  (a.) 
PrwUot — ^/nvsi^menl— PaymenI  of  ineonm. 

Iii§not  doiirtMi  a$  a  gmeral  rule  to  order  ineome  to 
le  paid  to  inuieee,  **  or  eiihtr  of  ihem^*'  aeeording  to  the 
form  in  BeUm  on  Ikcteee,  p.  88,  Section  i.  No.  S. 

In  re  OUnton,  8  W.  B.  498,  noi/ollowed. 

Petition. 

This  was  a  petition  hi  en  adminiitration  action  in 
which  no  decree  had  been  made. 

The  testator,  John  \niliam  Oarr,  died  on  the  14th  of 
January,  1880,  and  under  his  will  his  daughter,  Elin- 
bcth  Jane  Tonge,  one  of  the  petitioners,  was  now  entitled 
to  one-fourth  share  of  the  income  of  his  reaidoBiy  per- 
sonal estate.  Upon  her  marriage  in  April,  1881,  Mrs. 
Tonge  had  assigned  her  share  under  the  will  to  the 
trustees  of  her  marriage  settlement  upon  the  trusts 
thereby  declared.  All  the  Income  of  the  residuary  peiw 
sonal  estate,  including  Mrs.  Tonge's  share,  had  (under 
an  order  of  the  court)  been,  and  fkom  time  to  time  was 
to  be,  paid  into  court  by  a  receiver  appointed  in  the 


The  petition  asked  [inter  aUa)  that  the  daughter's 
share  of  the  Income  so  paid  In  should  from  time  to  time 
be  paid  out  to  the  two  trusteee  of  her  marriage  settle- 
ment, **or  either  cf  them,"  upon  the  trosts  thereof— 
idllowlog  the  form  in  Seton  on  Decreee  (4th  ed.),  p.  88, 
Section  4,  No.  S.  One  of  the  caeee  dted  by  8eton  in 
•uppott  of  that  form  Ulnre  Clinton^  8  W.  B.  498. 

Toungerf  for  the  petitioners,  referred  to  the  form  in 
Seton  on  Decrees,  at  p.  88,  and  the  casee  there  cited. 

MacOonheyf  in  the  respondents. 

Kbxbwiob,  J.,  held  that,  though  in  certain  casee  orders 
had  been  made  in  that  form,  it  was  not  desirable  to 
follow  it  generally,  and  ordered  that  the  dividends  should 
be  paid  out  to  the  two  trusteee  on  their  Joint  reodpl  in 
the  usual  form. 

Solicitofs  for  the  pcfeltioDcrs,  Wynm^  Holme^  A  Wyrnu^ 
for  Fonhaw  dt  HauMne^  Liverpool. 

Solicitors  for  the  reepondents,  BorlM  dt  Berry, 
luverpool. 

(a.)  Beported  by  B.  H.  Bbam^  Esq.,  Bairistar-at-Law. 


Oban.  Div.   ) 
.Kekewlch,J. ) 


Vsili^lt. 


TOD-HXATLT  V.   BXHHAIL  (•.) 

Leaee  —  Zesior    and    Jeuee  —  BeUridm 

<•  Bueineee  '*^Hoepital—InjmMm. 

A  Itaee  contained  a  oof/enant  ly  the  km  w&k  (k 


leeeor  not  to  carry  on  wpon  the  demieei  prtmimtkm^ 
certain  tradee  epedjleany  tmniioned,  "asf  ^ 
neieomot  oftneflB^ous,  or  offeneim  trade  or  Utkm,  m 
evffer  any  act  or  thing  which  ehaU  or  may  Uerfmk 
the  annoyance^  nuieance^  yrieoanoe^  er  dosMipi  o/  (h 
leeeor  or  the  inhabitanU  of  the  neighUmring  er  eifead 
houeee.**  An  under-leeeee  need  the  premite  si  •  I* 
pital  for  the  treatment  of  dieeaee  of  (Ae  nom,  isr,  lU^ 
and  eyCf  ftetula,  and  other  dieeaeee. 

Beld,  thai  the  neer  of  the  premieee  as  a  kotfMm 
an  infringement  of  the  covenant. 

Bramwell  v.  Ls^,  87  W.  B.  488,  10  Ci  AM» 
foUowed. 


iBsm\% 


er,    brewer,  lampwsck  a*^ 

«r,  or  any  other  noisome,  dm^ 

business  without  the  eigii>*g 

rr.  her  heirsv  or  assigns  It  ^vlw 


Trial  of  action. 

In  this  action  the  plahitilBi,  Messn. 

claimed  an  injunction  to  reetrain  the 

using  certain  promisee,  No.  6,  Otoucester-fHW^* 
Brompton,  London,  as  a  hospital  and  suigiosl  ^^f^ 
department  for  the  tmtment  of  diseases  of  Af^ 
nose,  ear,  skin,  and  eye,  fistula,  and  othsr  dilonli 
and  diseasea  of  the  huomn  frame. 

By  an  indenture  dated  the  18th  of  April,  Ul^^ 
by  the  predeceeeor  in  titie  of  th*  pMitffl;  M-IW 
the  premise  were  deasiied  to  one  James  Dnki  ■■ 
Midsummer,  1889,  for  a  term  of  uhiety-riM  }** 
The  lease  contained  a  covenant  by  the  lessse  Cor  hM 
Me  helrsi  executors,  adminletrators,  and  swJga^* 
the  lessor,  her  heirs,  and  assigns,  that  he,  MsiiiiJ]jl 
administrators,  or  asrigns,  or  any  ea  ellhtf  ^^ 
shooldnot  at  anytime  daring tha «Bnn  "osc^aM 
or  carry  on,  or  perasi^  er  sufiEer  any  othsr  pW^ 
persons  whomsoever  to  inhabit^  dwell  In,  ois^  oroiM 
the **  premises,  or  any  part  thereof,  ^^  ''^''!* !! 
exercise  thsrein  or  thereupon  the  trades  or  hii*"gf 
a  tallow-chandler,  or  melter  of  tallow,  ii*!*"! 
slaughterman,  dtstHler,  brewer,  lampblack  ai^* 
ammoniac  manufacturer, 
or  offenrive  trade  or 

sent  of  the  said  lesaor,  her  heirs,  or ^ 

nor  do,  or  wittingly  or  willingly  suiEer  to  bs  das^S 
act,  matter,  or  thiujg  iuy  npon,  or  about  the  ssidMM 
premisee,  or  any  part  thereof,  which  shall  of^* 
or  grow  to  the  anm^yance,  nuieance,  W^'^^^'^l^ 
damage  of  the  lessor,  her  heirs,  or  assigas,  si  IM  ■" 
habitants  of  the  ndghbourlng  or  adjacent  hoosaa 

The  pUintlfb 
adjacent  housee,  Nos.  7  and  8,  Qlonceetsr"tcitjfl>»  ^, 

The  defendant  was  In  occupation  of  Ka  %  CHosoa* 
terrace,  by  virtue  of  an  nnderieaee,  datod  shoti<yy^ 
the  commencement  of  the  action,  and  **  "■"■^ 
use  the  house  as  a  hospital  under  the 
Queen's  Jubilee  Hospital,"  for  the 
difsases  above  mentioned. 

The  plainliib  thereupon  brought  an  actioa  ts 
the  defendant  fkom  (^nlsr  alia)  using  the 
for  the  purpoeee  above  stoted,  in  eontravwp— --^ 
covenant  In   the   lease.      The    oottstrueHea  « *! 
covenant  is  the  only  point  in  ttic  ^««^  •■^iBf  V 
report. 

ITormlN^loii,  Q.O.t  and  Ahmmder  Immg,  *y*^ 
plaintUb. — A  ho^ital 
obnoxkms,  or  oflensive 

(a.)  Beported  bj  0.  H.  F.  CKamna,  Bbq., 
Law. 
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High  Oouet. 


OiPBL  ft  Co.  V.  Sn^s  CoMiocmoir  Oo. 


HiGK  CbcrBT. 


y,  S7  W.  B.  468, 10  Gh.  D.  691 ;  BdU  v.  MHUr,  82 
W.  B.  806»  S6  Oh.  D.  S06,  S7  Oh.  D.  71. 

Barher,  Q.O.,  Coek.  Q.O.^  and  FarvM^  for  the  de- 
fendant.—This  !•  not  a  "legal  nnltanoe."  If  the 
bnslnaM  is  not  one  of  those  tpedally  «ioepted«  it  cannot 
oome  within  the  covenant.  The  efEect  of  holding  that  a 
hospital  is  prohibited  wonld  be  to  strike  ont  all  words 
^prohibiting  the  special  bnsinessee  and  make  the  covenant 
a  general  one  in  restiaint  of  trade.  The  plaintiilB 
might  as  well  sa/,  *<  We  object  to  a  tailor*s  shop.**  k 
tailor's  bosiness  is  no  more  excepted  than  onrt,  and  yet 
no  one  imagines  that  tailoring  wonld  be  restrained 
nnder  this  coTenant.  There  is  no  material  incon- 
venience: WaUtr  ▼•  8tJft^  4  De  G.  ft  8m.  316»  893. 

They  also  cited  Harrimm  v.  Oood^  19  W.  B.  846,  L.  B. 
11  Bq.  888 ;  Bamfwd  v.  TuimUy,  10  W.  B.  808,  8  a  ft 
8.  66 ;  Ba»  ▼.  Ray.  SI  W.  B.  888,  L.  B.  8  Oh.  App.  467  ; 
HammerBmith.  4ff.,  Bailway  Oa.  t.  Brand.  18  W.  B. 
18,  L.  B.  4  B.  L.  171 ;  and  Soyeff  t.  Oottyer,  88  W:  B. 
91,  88  Oh.  D.  108. 

Kbxswich,  J.— Thii  case  depends  npon  the  construc- 
tion of  a  covenant  in  a  lease,  and  is  covered  by  antboritj. 
The  first  part  of  the  covenant  prohibits  the  exercise  of 
certain  f  pacified  trades,  and  that  means  that  it  only  ex- 
tends to  the  actual  ones  mentioned.  But  the  dense  in 
the  lease  goes  on :— [His  lordship  read  the  rest  of  the 
covenant  above  set  oat.]  This  shows  that  reference  is 
intended  to  be  made  to  trades  other  than  those  prohibited 
by  name;  as  if  the  first  part  were  written  *' other 
noisome,  obnoxious,  or  ollendve  trade  or  oiher  business." 
''  Nuisance  "  means  **  legal  nuisance,"  Harriion  v. 
Cfaod.  and  not  merely  what  we  mean  in  common  par- 
laoce  by  ''annoyance."  As  to  the  meaning  of  thi4 
Utter  word  see  Wali^  v.  Selfe.  In  my  opinion  this  is  a 
nnisance,  and  therefore  a  legal  nuisance.  In  BramtmU 
T,  Loaf  the  words  of  the  oifcnant  wvie  la^y  like  thete, 
and  were  as  follows  :—*' That  be^  the  said  iraiiam 
Beynolds,  his  executprs,  administrators,  or  assigns,  shall 
not  exercise  or  carry  on,  or  suHer  to  be  exercised  or 
carried  on,  npon  any  part  d  the  said  premises,  any  trade, 
business,  or  dealing  whatsoever,  or  anything  of  the  nature 
thereof,  without  the  consent  In  writing  of  the  said 
Blehard  Boy,  his  executors,  administrators,  or  assigns,  or 
be  party  to  or  suffer  any  act  or  thing  which  may  be  or 
grow  to  the  annoyance,  damage,  injury,  prejudice,  or  in- 
convenience of  the  neighbouring  premises  " ;  and  it  was 
held  that  carrying  on  a  hospital  was  a  **  buslnees"  and 
therefore  a  breach  of  the  covenant. 

This  case  is  not  distinguishable  from  Bramwdl  v. 
Laey,  so  that  the  plaintiffs  are  entitled  to  the  injunction 
Ihey  ask,  but  it  Is  not  to  come  Into  operation  for  six 
flsonths. 

InfmkMm  gratUed. 

BoUeitors  for  the  plaintiffs,  JSoif  A  Sam. 

Solidtori  for  the  defendant,  Ftior^  Ohmyh.  «ft 
Adam$» 


Cafkl  ft  Co.  e.  Siic*8  CoMPOflinoK  Co.  (a.) 

Company — FrauduUni  prMpeefm-^lflff^preienfaKoit— 
OmUiian  to  tttaU  pard  eonirad^Oampaniu  Aei, 
1867  (30  S  81  Fid.  c  181),  i.  88. 

JS^ofi  ih§  i99m  of  ih§  Tpro^peotui  ^f  f As  £f.  Co.,  iho 
dftfmiaitA  8.  vtrhaUy  agrmd  wUh  on$  E.  $hai^  oui  o/ 
im,000  r<^ess;iM  in^  ih§  pro^pedui  to  he  the  ea$h 

(a.)  Beported  by  0.  H,  F.  CnB»m,  Esq.,  Banister-at- 
Law.  . 


portion  of  the  purehaH'^oniy.  B.  should  reeeive  £6,000 
ae  pronu>ter»  ThU  agreement  did  noi  appear  on  t?ie 
proepedui.  The  plaintiff  T.  etated  that^  if  he  had 
knoum  of  ihe  agreement,  he  would  not  hawe  recommended 
the  iharei  in  the  company  to  the  plaintiffe  0,  A  Co. 

Edd^firet,  that  thie  was  eueh  a  mierepreeenlaiian  a$ 
to  entitle  the  plaintiffs  to  relief;  and.  secondly,  thai  the 
agreement,  though  not  in  writing,  was  within  section  88 
of  the  Companies  Act.  1867,  and  that  its  wm^diselosure 
in  the  prospectus  rendered  such  prospectus  fraudulent. 

Held,  therefore,  on  hoth  grounds,  thai  ths  plainUffe 
were  entitled  to  judgment* 

The  law  as  to  misrepresentaiion  hy  companies  and 
their  officers  discussed. 

This  was  an  action  by  James  Oapel  ft  Co.  and  the 
Foreign,  American,  and  General  Investments  Trust  Oo. 
for  a  declaration  that  the  plaintiffs  were  induced  to 
apply  for  and  accept  an  allotment  of  1,000  shares  in  the 
defendant  company  by  the  fraud  and  misrepresentation 
of  the  defendants  (vii.|  the  company  and  Appleton,  Bum- 
side,  and  Sim,  who  were  directors  thereof ).  The  plaintiffd 
also  claimed  rescission  of  their  contract  to  take  shares  and 
rectification  of  the  register  of  members  by  strikiog  out 
their  names,  and  repayment  of  the  amount  paid  on  the 
shares  with  intereat  and  damages.  A  few  months  prior  to 
M»roh,  1886,  the  company  was  registered  under  the  Oom- 
panies  Aets,  the  object  of  its  formation  being  to  take  over, 
as  a  going  concern,  the  buslnees  carried  on  for  the  manu- 
facture and  supidy  of  Sim's  Protective  and  Anti- Fouling 
Oompositions  for  coating  ships'  bottoms.  The  defend- 
ant, Sim,  was  the  inventor  and  proprietor  of  these 
compositions.  In  March,  1886,  a  prospectus  was  issued 
invitLig  applications  for  shares.  This  circular  con- 
tained certain  statements  which  the  plaintiffs  alleged  to 
be  untrue.  Of  theee,  the  principal  paragraphs  relied 
on  by  the  plsintiffs  were  as  follow :—"  Average  net 
profits  for  the  last  five  years  equal  to  a  dividend  of 
more  than  fourteen  per  cent,  upon  the  capital  pro- 
posed to  be  called  up."  ''These  compositions  have 
fbr  the  last  twelve  years  undergone  long  and  exhaustive 
trials  on  ships  of  the  Boyal  Navy,  and  are  now  ex- 
tensively used  in  her  Majesty's  service.  A  list  of  ships 
in  the  Navy  to  which  they  have  been  applied  ac- 
companies this  prospectus."  ''Many  of  the  leading 
private  shipbuilders  and  others  are  using  the  composi- 
tions, and  It  is  intended  to  largely  da? elop  this  branch 
of  the  business."  '*Tbe  profita  for  the  past  five  years, 
as  oeitlfied  •  •  •  show  an  amount  which  would 
yield  an  average  dividend  of  more  than  fourteen  per 
cent,  upon  the  share  capital  proposed  to  be  called  up.^ 

The  case^  when  part  heard,  stood  over  to  allow  the 
plaintiffs  to  amend  their  statement  of  claim,  whioh  they 
did  by  inserting  the  following  paragraph  :— 

'*  Before  the  Imuc  of  the  ssid  proepeotus  an  agreement 
had  been,  to  the  knowledge  of  the  defendants  Appleton 
and  Bumside,  made  between  defendant  ^m  and  Henry 
Bnssell  Evans,  party  to  the  agreements  referred  to  in  the 
prospectus,  that  said  Evans  should  receive,  out  of  the 
£81,000  represented  in  the  prospectus  to  be  the  cash 
portion  of  the  purchase-money,  £6,000  for  his  services 
as  promoter.  In  the  said  agreement  the  defendant  Sim 
and  the  saki  flenry  Buasell .  Evans  were  deecrlbed  as 
vendors,  and  the  facts  that  Eva^s  was  the  promoter  of 
the  company  and  was  to  receive  that  sum  for  his  services 
were  purpoeely  concealed  by  the  defendants,  the  direc- 
tors.' If  defendant  (Burnaide)  did  not  know  the  said 
facts,  he  made  or  authoriied  the  statement  as  to  the 
purchase-money  in  the  prospectus  recklessly,  without 
caring  to  ascertain  whether  it  was  true  or  untrue.  If 
plaintlfb  had  Imown  the  facts  so  concealed,  they  would 
not  have  taken  or  applied  for  the  said  shares  or  any  of 
them.  They  o«ily  discovered  the  said  concealed  facts  on 
cross-examination  of  defendants  at  the  trial.  They 
submit  that,  so  far  as  regards  the  relief  sought  sgalnst 
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tnrt  wICbiB  Motion  38  of  the  Oonpaaiee  Aot,  ISeT." 

In  BDMrer  to  this  the  oompuiy  TepU«d  that  the  whole 
atfd  real  agreement  between  Sim,  Etans»  and  the  oom- 
panywat  set  fotth  in  the  agreemeDts  refetred  to  fai  tlie 
protpeetns ;  that  tiie  fact  that  Snms  was  a  {nmnoter 
was  well  known  to  the  plahitifh  before  the  dose  of  the  \ 
pleadings ;  timt  there  had  been  no  oonoealmeut  of  facts ; 
tbaty  evBspt  as  appeared  from  the  agreements,  Evans 
was  not,  to  the  company's  knowledge,  a  promoter,  and 
that  the  fscts  alleged  to  have  been  concealed  were 
immaterial  and  indevant.  The  defendant  Sim's  reply 
to  the  amendment  was  that  the  agreements  mentioned 
in  the  prospectDs  disclosed  the  fact  that  E?ans  was  to 
receive  £6,000  oat  of  the  £21,000,  which  was  the  only 
materiel  fact  with  regard  to  the  company  or  to  any 
person  intending  to  become  a  shareholder  therein  that 
existed  in  any  arrangement  made  between  Bvans  and 
Sim ;  that  such  agreements  constituted  the  final  agree- 
ment between  Evans  and  Sim  as  to  the  payments  to  be 
received  by  the  fonner,  and  were  the  only  agreements  or 
contracts  required  to  be  set  out  in  the  prospectus  ;  tiiat 
the  fact  that  Evans  was  a  promoter  and  that  the  £6,000 
was  to  be  paid  to  him  for  his  services  as  promoter  was 
not  purposely  or  at  all  concealed  by  the  directors  or 
any  of  them ;  that  it  was  known  to  the  plalntifb  before 
they  applied  for  shares  that  Evans  was  a  promoter;  that 
the  plaintifb  did  not  Urst  disoover  the  alleged  concealed 
facts  on  the  cross-examination,  but  were  aware  of  them 
when  they  applied  for  shares;  that  the  plaintilE^  were 
not  induced  to  apply  or  influenoed  in  applying  for  shares 
by  the  non-disclosure  of  the  alleged  concealed  facts ; 
that  the  alleged  concealed  agreement  was  not  a  contract 
•within  section  88  of  the  Companies  Act,  1867;  and 
that,  if  it  were  such  a  contract,  it  was  suiBciently  speci- 
fied in  the  prospectus, 

JSighff^  0»a,  and  Qrawmor  Woock,  for  the  plaintiffs. 

Warmingion,  Q.O^  and  Sturgu,  for  the  defendant 
company.* 

OhonntU,  Q.O^  and  a  i?.  AUen^  for  Applaton. 

fiochin^  tot  Bumslde. 

Fifday.  dO.,  and  LUtU,  iot  Sim. 

Hie  iollowfaig  cases  were  rsferred  to  in  addition  to 
-those  noticed  in  the  Jodgment :  Fnh  r.  Otumev.  H 
W.  B.  71,  22  W.  R.  29, 18  Bq.  79,  L.  B.  6  H.  HTftl ; 
Adgravt  v.  Ewrd,  80  W.  B.  251,  20  Ob.  D.  1  ;  and 
Edginffkm  ▼.  FUamavHee,  82  W.  B.  848,  88  W.  B.  911, 
29  Oh.  D.  469. 

April  16.— ExxBwioH,  J.— The  representations  with 
regard  to  which  this  action  is  brought  were  really  made 
to  Mr.  Trotter,  who  was  Oapel  4;  Go.,  and  he  was  the 
agent  of  the  Foreign,  American,  and  General  Trust  Co., 
of  which  he  was  the  broker  and  a  director.  They  must 
succeed  through  iiim  or  not  at  all.  The  plaintUn  oom- 
j>lain,  irrespective  of  statutory  fraud,  of  representations 
•by  the  prospectus  and  representations  by  Appl^ton.  A 
plaintiff  in  an  action  of  this  kind  is  entitled  to  succeed 
if  he  can  put  his  hand  on  a  positive  and  material  un- 
truth, in  reasonably  plsiu  language,  of  such  a  character 
that,  in  the  absence  of  evidence  to  the  contrary,  it 
must  have  influenced  the  oontiaot  in  the  sense  of 
toving  induced  the  plaintiff  to  do  that  in  belief  of 
What  was  false  which,  if  he  had  known  the  truth,  he 
would  have  refrained  from  doing.  If  he  cannot  do  this 
he  may  succeed  by  shoiring  that  he  was  misled  by 
statements  proved  to  be  inconsistent  with  the  truth, 
couched  in  language  capable  of  more  than  one  interpre 
tation ;  but,  as  regards  any  such  statements,  he  is  not 
entitled  to  say,  ''This  must  have  been  the  meaning,  and 
this  is  false."  He  must  prove  that  he  so  understood  it 
.and  relied  on  it  as  having  that  meaning.  And  his  oath 
if  not  snlBolent ;  it  must  be  a  reasonable  understanding. 


And  in ooasiderlttg  what  is  teMonaUs  ngatdsitflli 
had  to  the  partioular  person,  his  <laiewladg6  sad  natti 
4if  knowledge  of  «ie  nattac   hi  hsnd,  nd  ahi  Ui 
general    experienoe   and   other  draamstsasea,    llh 
statement  of  the  law  la  based  oa  AailA  v.  CMai^ 
Z%  W.  B.  687,  9  App.  Oas.  187.     Here  is  a  pteialiff  vis 
stands  alone  in  this  fertteHsldof  liiigsttDB.  Hsh« 
easlncat  stockbioksv,  Uving  with  and  by  tm^aim; 
and  I  must  read  the  prospeataa  with  his  tafikmd 
eye,   remembeting  that  ha    regarded  this  pwMi 
company  as  of  a  transitory  diaracter.    The  stitaMi 
(above  set  out)  as  to  average  net  profits  mvt  te  Mdh 
connection  with  another  statsment  in  the  prGapoetai:^ 
«'  The  profits  foK  the  past  five  years^  m  eeitiAad  If 
Messrs.  Oood,  Daniels,  ^  Ck>.»  ckaxtered  aofloahst^ 
and  by  Mr.  Stephen  Dari^«  show  an  aosNDii  vUi 
woold  yield  an  average  dividend  of  more  thmfoiM 
per  cent,  upon  the  share  caplftal  proposed  t^biflil 
up."  The  eevtifioatewas  produced,  nd  agreed  vtt  fit 
statement,  and  no  doulit  the  profits  wvesisii.  Ol 
untruth  must  be  in  the  words  *'  capital  propoNi  b  li 
called  up."    That  was  not  stated.    It  is  diiOfl^bh* 
ferwhat  jras  meant  by  that  expression.    Batassv 
the  capitol  was  more  than  £36,000,  because  thtmjj 
purchase- money.     How  much  more  f    Ihat  tW 
the  plant,  stock,  and  everything  of  that  Idsd,  Mm 
prelimioary  expenses  so  far  as  the    ststexntft  411 
prospectus  goes.    Why  am  I  to  add  more  ?   Thedim 
added  £4,000 ;  it  was  UtUe  more  than  a  gaMiflt* 
suit  of  his  experience,  and  not  far  vrrong.  ^^ 
what  was  contemplated  to  be  paid  up  ^^Jjfj! 
stance.    The  profits  were  nearly  enough  for  tkdiM 
would  have  been  enough  to  pay  fourteen  per  ^  "! 
slightly  smaller  sum.    He  asked  no  questioD,  ««'*| 
on  his  own  experience.    How  could  he  sUsfi  M^ 
He  omitted  intenUonally  to  take  into  coDtidaiaall 
this    purpose    the   difference  between    £40|000  « 
£15,000  because  he  did  not  consider  thstoaglit»l 
taken  into  consideration  with  reference  totlie»«n| 
dividend,  an  important  matter  for  considsiafiarawr 
inoment.    I  therefore  hold  that  this  allegsi  » 
sentation  is  not  made  out.    [His  lordship,  sta 
with  the  charge  of  mierepresentation  by  the  ib 
as    to    the    trials   and   use    of   the  coSMittii 
the   Navy,  and   by  private   shipbuilders  and 
and   deciding    in   the   defendants'    fisvour  os 
and  certain  other    pofaiti»    continued:—]    ™^^ 
statement  complained  of  is  this,  *<  The  considentw 
be  paid  for  the  entire  propec^  and  bsainflBi  n 
stock,  ftc,  is  £21,000  in  cash  and  £15,000  ia  ibW 
Examineit first  alone— that  is,not  vrithoutrsfflrsMJ^^ 
documents,  but  without  reference  to  the  rest  of  tiMl 
pectus.  It  means,  and  means  plainly,  thattbers  vtML 
chaseof  the  property  and  business  plaat|SSoek,4)Msai 
the  purchase-money  was  £86,000,  payable  £Sl,0OOm^ 
and  £15,000  in  shares.    The  necessary  conoladoe-' 
is,  a  conclusion  which  must,  of  course,  be  drsfs 
man  of  ordinary  intelligence— is,  that  these  iiis|* 
to  be  paid  to  the  person  from  whom  the  P"'^^ 
made ;   in  other  vrorda,  to  tim  vendors  of  tte 
purchased.   And  looUng,  as  of  course  a  aisn  of  ^ 
intelligence  would  and  must,  at  the  statsmeiw 
prospectus  of  the  oontracia  intsted  into  by  tM  ^ 
pany,  there  he  finds  that  the  person  to  w^ 
money  is  to  be  paid— ths*  b,  the  v«»A<'"^ 
and  Evans,  grouped  as  parties  of   the  ^J^i 
each  of   the  contracts  there  mentioned.     Ap^A 
conclusion  is  inevitable  that   the  £38,000  Wj 
paid  to  them  as  vendors.    That  is  a  VoMn 
and  it  is  positively  mitrae.   it  Is,  in  piste  Bsj^ 
The  puichase-money  was,  ill  tnth,  £80,M0,  W^ 
£15,000  in  cash  and  £10.000  in  sbaias.   a>^ 
only  vendor,  and  the   extra   £8,000  W  grXjii 
money-Hihat  is,  money  to  be  paid  to  Evans,  ''■^n 
interest  in  the  property,  tn  floattag  the  sasv^ 
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wJiitefer  way  and  bj  vhateTar  maaiu  he  thought  beat 
the  plahitiff  htt  Mrom,  that  he  traatid  thts  f^n 
llitaQiait  as  true,  apd  ttat  if  ha  had  known  how  vn* 
%w  it  was— had  known  the  Teal  flwta— nothing  coold 
lue  jodaoed  him  to  Teoommend  tha  in?estnient  to  the 
tmt  oompany.  The  differenoe  between  pnrohase-mooey 
P^aUa  to  a  Tandor  and  pvomotion-money  paid  to  a 
fKmoUat,  in  no  sense  a  lendor,  is  too  obTions  to  lequira 
<ipl»BaHon,asisalso  the  inflaenee  which  the  dls&no- 
tfam,  if  diflolosed,  wonld  make  on  the  mind  of  a  man 
pihqtkmB.  But  it  is  said  that  something  is  generaUy 
Htfown  into  a  bargain  foe  the  poichase  of  a  business  on 
liehalf  of  aoompany  to  WTor  the  expenses  incident  to 
fonns«(Qiv  and  Hr«  Trotter,  a  man  of  laiga  ezperienoe 
to«a^  nattets,  admitted  that  this  Is  teqo^ntly  done* 
lanaot  Dfepared  to  say  that  where  the  Tendor  nndar- 

»U>  Dear  the  preliminary  expenses  there  may  not 
be  added  to  the  pnrohasa^money  for  that  purpose 
l^odaiate  mm  be^yond  what  wonld  otherwise  be  paid 
iRMn  as  tiie  cost  price  of  what  he  sel]s»  but  I  am 
HMOj  uaprepared  to  aay  what  would  be  a  moderate 
pi,  or  to  si^  more  than  that  it  must  be  fixed  in  each 
^ssBoidiQg  to  the  spedal  dtoamstances*  and  honesty 
fMlbe  thegnlde  aa  well  as  the  beat  policy.  There  is 
isqiiition  about  a  moderate  sum  here.  Tha  propor- 
fpa  boiae  by  the  promotion-money  to  the  pnrohase- 
imf  fa  iae  toe  iMge^  a^d,  moreo?er^  there  is  not  a 
tmofsHdeaoe  to  dispUoa  tbe  inference  that  46,000 
1M tenors  than  ooold  have  been  veqoired  lorlegiti- 
9fk  |ii|Daes  conneoted  with  the  formation  of  the 
WpiV*  The  oonolusions  at  which  I  haTe  arrl?ed  on 
Wijartof  the  caae  are  in  harmony  with  the  Judgment 
IT  BaooB,  y.O..  in  BagnaU  t.  CurUon^  35  W.  B.  243,  (T 
<^  D*  371,  supported  by  the  Court  of  Appeal, 
«Ml  of  that  of  Sir  a  Jessel,  M.B.,  in  Smma  Silver 
jMig  0(k  ▼.  Grani,  XI  Oh.  D,  918,  27  W.  B. 
m*  4S.  Bat  it  ia  said  that  there  are  passages  in 
A^Fnapeotus  indicating  the  real  truth,  and  which 

&#  Jflut  pat  the  plaintiff  on  inquiry  respecting  the 
of  the  purchase  agreements,  espedidly  remem- 
that  he  was  a  man  of  business.  This  Is  so,  and 
IftsuMages  in  question  are  critically  examined,  with- 
Ptntarenoe  to  thoae  on  which  X  ha?e  already  com. 

CM,  they  might  support  the  desired  oonolusioo. 
fa  refsRed  to  aa  ha?ing  eatablished  the  business, 
VSaa  being  the  Tender,  whose  age  and  failing  health 

Stto  only  reaaona  for  the  sale  to  a  company.  I  think 
i  if  the  plaintifi!  had  noticed  those  phrases,  as  be 
iPKBQtly  did  not,  he  might  well  ha?e  said,  <*Sim 
1^10  doubt,  the  principal  vendor,  and  the  composition 
Iwsd  by  his  name,  and  if  there  ia  some  inaccuracy  in 
mhig  to  him  alone,  it  is  yet  consistent  with  the 
{y  gentleman  apoken  of  as  vendor,  having  some 
PtPrast"     Oonaider,  however,  what  would  have  hap- 

eif  he  had  exerdsed  extreme  caution  and  had 
od  ap  the  inquiry  suggested  by  the  passages  in 
Mion.  The  doctrine  of  equity  is  that  a  man  put  on 
guy  has  notice  of  what  the  inquiry,  if  prosecuted 

tnth  rassonable  diligenoe,  would  have  disclosed,  and  not 
^hs  would  have  ascertained  anything  which  would 
have  been  thus  disdosed.  The  pli^ff  might,  of 
f^i  have  made  inqniriea  of  Sim  or  others,  but 
^taatoal  and  proper  conrae  was  to  look  at  the  i^ifee- 
m  to  whksh  reference  was  made;  and  if  he  had 
ms  this  he  would  have  found  that  Sim  and  Evans 
IS  not  merely  called  vendors,  but  are  throughout  the 
goments  treated  as  vendors,  and  that  there  is  not  the 
^teit  faidloation  that  they  are  not  both  ia  the  aame 
^■ttsiy  though  in  different  proportiona,  intereated  in 
{•property  contracted  to  be  sold  to  the  company, 
w  compels  me  to  hold  that  there  has  been  stated, 
a  ^  face  of  the  prospectus  and  in  the  documenta 
"^  to,  a  positive  and  material  untruth,  and 
Btt  the  defendant  company,  Sim,  Appleton,  &  Bum- 
"•i  tte  aU  responsible  for  it.     I   give  no 


for  attaching  that  reeponsibiUty,   for  it  Iraa  not  at^ 
temptsd  io  be  denied.    There  ia  a  point  made  by  tha 
plaintHBi  by  ammdmanl  In  oonneeUoa  with  this  part  of 
the  caae  iHitoh  It  iaacnveideat  to  dispose  of  hsBM,    Thay 
say  that  ttie  evIdeBoa  dtsdoaed  a  ooatMwt  wlthio  tha 
opeiatioa  of  aeotioft  3a  ef   tha  Oonpaniea  Act,  1M7, 
which  aughl^  thaNfara,  to  have  been  spaaifie^  bat  is 
net  specified;  in  Iha  p«ospaatos»  and  that  aoak  psa- 
speetna  moat  uauauquautly  be  daaosed  fraodnlent  aa 
the  part  d  the  dstedaats,  who  Issued  the  asms.    The 
first  objectiott  taken  to  this  dalm  la  that  theia  la  no  eo»- 
tract  hi  wxitlag,  and  that  without  writing  It  la  ia»« 
poaslMe  to  apeotfy  tha  datea  and  namea  of  partlee.    On 
tUa  I  need  say  noaMiathan  that  If  authority  to  the  con- 
trary Is  not  found'  In  Afkwriffhi  v.  Newboid,  28  W.  B. 
828, »  W.  B.  4M,  17  Oh.  D.  d01»  which  is  cited  for  it^ 
I  eatartain  no  doubl  thai  a  parol  cantiact  la  aovared  1^ 
the  statute.    I  aee  no  leaaoa  for  so  restrlotiag  Its  opeaa** 
tton  aa  to  iavHs  wholeaate  evasion.    The  question  fkm» 
is  whetiier  the  aetnal  oeatnot  is  within  the  maanftig  ot 
tha  statute.    I  do  not  preposa  to  define  what  contraola 
are  and  what  are  not  within  it.    Tha  language  presanta 
considerable  diflteulty,  aa  Is  evidanoed  by  the  IMgation 
which  It  haa  eccadoned  and  tha  varied,  though,  I  tbiahv 
substantiaOy  consistent  constructions  which  have  been 
placed  on  it  by  Judicial  decisions.    To  my  mind  there  lb 
no  sarloua  difllculty  in  applying  tha  language  to  thia 
caaei  Whstls  the  oontaaot  wUoh  It  is  saldooghttohava 
been  spedfled  in  the  ptospeotas  P    This,  that  out  of  tha 
money  aomlnidly  payable  aa*  puiohaae-monegr  lav  tha 
business,  £0,000  shcndd  be  pidd  to  Evans,  not  as  piuN^ 
chaae-money,  but  fbr  Us  seivlaaa  aa  promatar,  or  tliat- 
the  purohaae-money  ahanld  ba  £80;000  and  that  In 
addition  £8^000  should  ba  payable  to  Evana  aa  piOi^ 
motor.    Take  It  aa  you  wlU^  it  ia  a  contract  mada  ba* 
tween  two  promotsra.  Ska  and  Evans^  relatfag  ta  tha 
aiEaira  of  tha  company,  and,  aa  I  have  already  held,  ona 
of  which  any  person  propaalng  to  aubscriba  te  shaiea 
ought  tor  have  been  informed,  in  order  that  he  might 
exercise  a  reaaonable  Judgment  taaehlag  the  posltloQ 
and    prospects    of  the   company.      Qauer*$    caas,    28- 
W.    B.    008,    34    IK    125,    L.    B.    20    Eq.    114^    1 
Oh.    D.    182,   and    Twycto—   v.    Qt<m%^    26    W.   B. 
580,    rOl,    2    0.    P.    D.    469,    ate    anthoafitlas,    if 
authoritiea  be  needed,  that  such  a  aontiact  at  Isaat  Is 
within  the  operation  of  the  statute.    The  effect  of  thia 
condusian  I  will  consider  later  on.    I  pass  to  the  con- 
sideration of  an  entirely  difltsrent  question —namely, 
whether    the    defendant    Appleton   made    the  repre- 
sentations charged    against    him   ia    paragraph  5  of 
the  statement  of  dalm.    This  is  a  question  idleethig  the 
defendant  Appleton  only  of  the  directors.    [His  lord* 
ship  then  compared  the  evidence  of  the  plaintiff  and 
Appleton,  and  decided  in  favour  of  that  of  the  pkUa^ 
tiff  whenever  it  conflicted  with   Appleton's,  and  con* 
tinned :— ]      It   is   objected   that   Trotter   made   no 
inquiries  of  the  company  or  of  Bim.     Trotter  might, 
however,    have   made   inquiries   of    the  oompaay   cv 
of   Sim  (not   that   he   would  have   aacertalned  any* 
thing  as  far  as  I  can  see  If  he  had),  but  was  he  under 
any  obligation  to  make  them  P    Clearly  not.    AocoriiBg: 
to  EngUsh  law  a  man  ia  entitled  to  accept  and  act  on 
statements  of  fact  of  a  person  presumably  competent  to- 
make  them,  and  to  make  that  person  reaponsible  f6r 
their  truth.    He  Is  under  no  obligation  to  doubt  their 
accuracy  or  to  test  it  by  inquiry  dsewheve.    Law,  in 
this  instance  aa  in  many  others,    is   consistent  with 
honest  dealing  between  man  and  man.    I  hold,  thsia* 
fore,  that  the  defendant  Appleton   made  false  repre* 
sentatlons  to  the  plaintiff,   William  Trotter,  as  agent 
for  the  plaintiff  company,  which  induced  the  latter  to 
enter  Into  the  contract  to  take  sharea  In  the  defendant 
company,  and  ta  pay,  therefore,  the  sum  aetoaily  paid 
by  them— vis.,  i^lfiOO,  leas  the  allowed  rebalet    I  have 
already  wid  in  making  theae  repreaentationa  ha  waa- 
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not   auUiorind   either   by  Sim   or   hj  BnniBlde.     I 
fnrthar  bold  that  be  bad  no  aothoiitj  from  the  defend- 
ant oonpany.    There  Ib  no  proof  of  any  suoh  aathority* 
and  1  tannot  preeome  it :  eee  BartufUf  Hoarm^  4k  Co.  v. 
Bouik  .London  Tramwaif9  Co.,   35    W.  R.   640,   18 
Q.  B.  D.  815.    I  bold  that  the  proq^oa  contained 
falae  ttatementi  of  a  material  obaiiiotery  whioh  indaeed 
the  plaintiff  company  to  take  abaraa  and  pi^  money. 
It  was  the  proepeotoa  of  the  oompany,  and  the  oompany 
mnet  be  liable  in  iti  oorporale  character  for  that  docu- 
ment, ietned  in  ita  name,  aolioiting  applioations  for 
•haret.    Tbe  defendante  Sim,  Appleton,  and  Bamaide 
are  likewite  retponnible  for  it  ae  hating  been  imaed  with 
their  authority.    I  hold  that  there  was  a  concealment  of 
a  contract  vbich  ought  to  ha?e  been  spediled  in  the 
proepectuft  and  that  such  concealment  ii,  according  to 
the  statute,  fraudnlent  as  agabist  the  defendants,  81m, 
Appleton,  and  Bnmside.    The  statute  does  not  make  it 
fraudulent  as  against  the  company,  and  I  think  that 
tbe  other  defendants  were  not  the  agents  of  the  com* 
pany  for  this  purpose  in  the  sense  of  bating  been 
authorised  to  omit  to  specify  the  contract  in  questioD. 
Tbe  company  being  clearly  liable  for  the  prospectus,  it 
is  practically  immaterial  to  consider  whether  they  are 
liable  for  the  falte  representations  of  Appleton,  bnt  the 
point  bating  been  argued,  and  being  one  of  some  import- 
ance, the  platntifPs  arc  entitled  to  n^  opinion  on  it.    I 
entertain  no  doubt  on  tbe  point    Tbe  company  bate 
fcoeited,  retained,  and  employed  the  plsintifls*  money 
which  would  not  bate  been  paid  bad  the  truth  been 
told  or  had  tbe  real  contract  been  specifled.    They  can- 
not be  heard  in  a  court  of  equity  to  say  that  they  are 
not  liable  to   restore   money   thus  obtaioed.     Belief 
against  them  might,  perhaps,  be  supported  on  other 
grounds  also,  but  it  is  enough,  and  to  my  mind'  more 
satisfactory,  to  rest  it  on  this  general  principle  of  equity, 
for  the  application  of  which  to  such  a  case  the  WnUm 
Bankof  Scotland  w.Add{e,L.R.  1  Sc  AD.  App.  145  (sec 
p.  158),  15  W.  B.  H.  Lb  Dig.  14,  is  ample  anthori^.  The  lia- 
bility of  the  other  defendants  depends  on  this — that  they 
hate  pereooally,  or  through  the  prospectus,  made  false 
representations  which  induced  the  plaintiffs  to  enter  into 
a  contract  to  take  shares  and  pay  money  for  what  really 
was  and  has  proted  to  be  wortUcis.  The  plaintiffi  must, 
of  course,  gite  up  tbe  shares  as  taken,  and,  indeed,  that 
is  part  of  the  rdlef  which  th^  ask  in  seeking  rescis- 
sion, but  there  is  no  question  to  n^  mind  about  the 
Tulue  of  tbe  shares,  or  about  the  measure  of  damages. 
Tbe  defendants  are  bound  to  make  good  their  represen- 
tations in  the  only  way  now  possible — that  is,  to  put 
tbe   plaintiff,  in   the   poeition  whioh  be  would  hate 
oocu^ed  if  tbe  reprasentationf  bad   not  been  made. 
Obscrye,  howeter,  that  the  same  result  would  follow 
tbe  applieatloa  of  the  principle  for  measuiiog  damages 
laid  down  to  the  Jury  in  I'wyerou  t.  Orani  by  Lord 
Obletidgc,  whoee  direction  was  upheld  by  tbe  Cburt 
of  Common  Pleas  and  the  Court  of  AppesL     It  is 
objected  that    a  claim  as   against  the   company   for 
rescission  and  a  claim  against  tbe  other  defendants  for 
damages  are  not  properly  included  in  one  action ;  that  the 
plaintiffs  ought  first  to  elect  to  afOrin  or  disal&rm  the 
contract,  and  hating  pursued  the  remedy  which  such 
dcctlon  gites  them  as  regards  the  company,  then,  if 
need  be,  to  attack  tbe  directors.    I  think  the  objection 
fails  to  notice  that  the  form  of  action  is  an  eicc- 
ttja  to   rescind    the  contract,  but   apart   from   that 
and  apart   from   the    obsertation    that   if    such    an 
objection    were  allowed  to   prevail  it   would   contra- 
dict the  modem  practice,  which  pretents  aa   f ar   as 
possible  circuity  of  action,  I'  find  abundant  authori^  iu 
support  of  the  plaintiiEs*  claim  aa  framed.    Sir  George 
Jessel  stated,  in  Emma  SUvor  Mining  Co.  ▼•  Grants 
that   su^   an   objection  is  untenable,  and  Fry,  J., 
obtioQsly  thought  the  same,  though  the  dicumstances 
of  the  case  made  it  unnecesaaiy  for  Urn  to  decide  tbe 


point,  in  OargiU  t.  Bowor,  86  W.  B.  716,  10  Ob.  a 
502.  In  Hcndonon  ▼.  Laeon^  16  W.  B.  3S8,  L.  B.  5  Eij. 
849,  the  point  wss  fuUy  diacuaaed  and  relief  vMoot 
only  aaked,  but  granted,  agalnat  the  oompaay  mi 
directora  ooncurrenUy  under  cbEOumatancaa  nibitaitiiDf 
aimilar  to  thoac  which  I  am  now  conaldortug. 

I  propoae  to  declare  that  the  plataitiff  oompany  ten 
induced  to  take  tbe  aharea  held  by  then  hjmmt^ 
falae  repreaentationa  in  tbe  proapectus,  asaliobyfiln 
repreaentationa  made  to  the  plidntiff  Trotter  ij  thi 
defendant  Appleton,  and  by  meana  of  the  oaiiflioe  ti 
f pedffy   in    the    prospectus  '  the   real    coatrMt  itt 
Btans,  which  according  to  the  statute  ougftt  to  bm 
been   specified   ther^.     I   propoee   alao  to  daelm 
that  the  plaintiff  company  ate  entitled  aa  againik  (hi 
defendant  company  to  hate  their  name  reaond  tm 
the  regiater  of  abareboldera,  and  that  muet  be  orini 
accordiogly.    There  will  further  be  a  dacliiittiM 
the  defendanta  are  aeterally  liable  to  repay  tofbB|irii* 
tiff  company  tbe  actual  amount  paid  by  then,  ittlh 
tercet  circulated  from  the  day  of  payment  to  flMMrf> 
ant  oompany,  and  there  must  be  an  order  on  fkai  i^i^ 
ao  within,  aay,  a  month  fr^m  the  date  of  thisjMP"^ 
At  what  rate  ought  iutereat  to  be  paidP    l)mH 
thought  that  thta  queation  deaerrea  general  leeain^ 
tion  with  apecisd  reference  to  the  fact  that  all  Ibii^ 
an  now  part  of  one  High  Oourt  of  Jnatioeb  dim 
then  ia  an  anomaly  in  a  diSerant  rate  of  ioMiAp 
▼ailing  aa  a  general  rule  in  the  tiro  ditiaioaii  Ibii^ 
ducUon  of  the  rate  o(  intereat  obtainable  on  fijij" 
atyled  truat  aecuritiea  ia  another  raaaon  for  ummji^. 
tion,  operating,  perhapa,  in  a  different  direotfoa.  Bi 
not  for  me,  now  at  least,  to  oonaidtr  the  qoertiaa  M 
generally.    Hating  re|^  to  tbe  circnmataneeiol* 
caae,  I  aee  no  reaaon  why  Intereat  abould  not  ^  P^ 
at  what  I  may  term  a  mercantile  rate  usually  aOainf  i 
Juriea,  and  fix  it  at  flte  per  cent.    There  lannni  "1 1 
queation  of  oosta.    The  plaintiiEa  bate  auocaeded  M"^ J 
cntitied  to  their  coata  of  action.    But  tbey  have  aot Mil 
ceeded  on  aU  pdnta  raiaed,  and  their  aucceeiiii»Pg] 
meaaure  due  to  the  new  pointa  firat  raiaed  hf  tf^  | 
ment  after  the  oommencemeut  of  the  trial.    Otj;  j 
other  hand,  it  ia  to  be  borne  in  miad  that  the  wm 
toraiae  these  new  pointa  at  an  earlier  date  wae  in  a^  j 
the  fault  of  the  plaintiffa ;  and,  further,  titonghljg 
held  acme  atatementa  In  the  proapectua  not  to  be  W^  . 
lent  ao  aa  to  entitle  the  plaintUEa  to  relief,  7^"f!^ 
one  paaaage  about  which  I  ba^e  been  cooepeUed  to^M 
strongly,  and  which  of  itaelf,  in  my  Judgmeiit,  ijUJ^ 
tbe  entire  reanlf.    I  think  that,  except  aa  I  •^j^S 
mention,  the  defendanta  mnat  aeterally  be  ot^***} 
pay  the  coaU  of  the  action.    The  trial  wae  pOBtpeacU 
the  laat  moment^  when  court,  counael,  and  P^'^JJlT^ 
all  ready,  by  reaaon  of  the  iUneaa  of  the  ptaintifi  Ii"> 
who  waa  an  Indiapeuaable  witneaa.    Tbe  detoy  «« > 
etitable,  and  It  waa  due  merely  to  miafortaae  ^^ 
canAot  properly  make  the  coeta  thus  oceaeiaaeiaoiBi 
the  action ;  nay,  men,  I  think  that  tbe  coeta  of  tbi  ^ 
mnat  be  paid  by  the  plaintiila. 

SoUdtora  for  tiie  plaintiffst  Norion,  Bot9,Stfif^^ 
Co. 

Sdllcitora  for  8lm*8  Oomposltloa  Oc,  Softie  < 
iWnaofi,  S  Saikf. 

Solidtora  for  the  defendant  Sim,  ifaaost  ^^^^ 
OoUon. 
Solidtora  for  the  defendant  Appletca>  SM*^ 
SoUdtora  for  tiie  defendant  Bomdde,  Qaitf^^ 
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BatiJkaiiim^Breach  of  prami$e  to  martif-^Swidenee  of 
new  promi$^^In/anU*  Bdirf  Ad,  187i  (37  A  Z9 
Via.  e.  63),  9.  «. 

tht  d^endani,  of  a  minor,  promind  to  marry  ihs 
phinHf.  4/Ur  the  defmdani  oame  of  ogt  tU  plaititif 
offtTtd  to  rtioaio  tho  defendant  from  hie  enffogement  to 
her.  Thedrfendanieaid  thta^'hefoaiwerymuehhurt 
at  iueh  aoropoealf  and  that  he  woe  ready  to  marry  her 
then,  if  ehe  thought  they  were  old  enoughr  The  plain- 
ea4d  •'eho  thought  they  had  better  waU  tiU  they  were 
older:' 

Held^that  there  wae  no  evidence  in  iueh  a  eonvereaiion 
of  any  mw  promiee  hythe  defendant  after  he  came  of 
age,  but  only  of  a  raH/kaiion  of  hie  original  promiee 
made  when  he  wae  under  age;  and  that,  in  view  of 
eedion  t  of  the  Infanie'  Belief  Ad,  ISli,  the  evidence 
to  go  to  a  Jury  of  a  ••new  promiee"  ofier  the  majoHiy 
of  the  defendant  muet  le  eomdhing  more  than  language 
which  ii  not  inconeident  with  a  more  raHfleaUon  of  the 
original  promiee  to  marry  made  by  him  ae  an  infant 

Ditebam  v.  WomH,  39  W.  R.  69,  5  (7.  P.  D.  ilO, 
didinguithoi. 

Motion  fur  Jndgmoiit  to  be  «iit»ied  for  the  defMid«it» 
or  for  a  new  trial  oa.  lb*  gpMMi  eM  aWtatton* 

Tba-MtfM  waa  one  for  a  breach  of  promiee  to  aarrj. 
The  defendant^  wbeaaariM^  g»ombml  io  many  fbe 
pWaftMC  Snbeeqnently  to  ble  attaining  bie  majority  the 
plaintlfi  oftaBed  ta  relaata  him  from  hie  fonner  engage- 
ment, bnt  the  defendant  refterated-  Mr  wiHItagnw  ta» 
marry  her  at  enae*  Th«  bbIIbb  waa  baaed  oa  tha  terma 
of  the  oonTeraation  vpon  this  oecaeion  aa  set  ont  in  the 
Judgment  The  trial  wae  beard  before  Grantham,  J., 
and  a  Jnrj,  when  a  ?erdlot  wae  found  for  the  plaintiff, 
damagee  £100.  The  defendant  now  mo^ed  for  a  new 
tilal  on  the  ground  that  the  Judge  had  not  directed  the 
Jury  to  find  whether  there  wae  a  new  promiee  to  marry 
or  only  a  ratification  of  the  promiae  made  by  the 
defendant  ae  a  minor,  or  for  Judgment  on  the  ground 
that  then  waa  no  evidence  to  go  to  the  Jury  of  any  new 
promiee. 

J.  Walton  {Qully,  Q.O.,  with  him),  for  the  defend- 
ant.—An  action  will  not  lie  upon  a  mere  ratiflcation  of 
a  promiee  by  a  minor  under  eectlon  8  of  the  lufenta' 
Bflirf  Aiit,  1874.  The  Judge  aaeumed  that  the  plaintitt 
Lad  released  the  defendant,  and  that  the  defendant  had 
accepted  the  leleaae  and  made  a  freeh  offer.  He  ought 
to  have  leit  it  to  the  Jury  to  eay  whether  there  waa 
reaaonaUe  efidenoe  of  a  new  promiee  or  only  a  ratifica- 
tion of  the  original  one.  There  la  no  new  couaideratioa 
which  goee  to  abow  eridence  of  a  new  promiee  aa  in 
NvTthcoU  ▼.  Doughty,  i  C.  P.  D.  385,  98  W.  B.  106; 
Ditcham  ?.  Worral,  89  W.  B.  69,  6  0.  P.  D.  410 ; 
PHUeon  ?.  Bayter,  19  W.  B.  180,  L.  B.  6  0.  P.  88. 

Addieon,  Q.O.,  Uat  the  plaintiff.— Eridenoe  of  a  re- 
newal of  a  promiee  to  many  waa  eridenoe  to  go  to  a 
Jury  of  a  new  promiee :  NorihooU  t.  Doughty,  at  p.  890. 

Walton  replied. 

BunniMvoir,  B.— Thia  le  a  motion,  flretly,  for  a  new 
trial,  and,  eeoondly,  in  the  altematiTC,  for  Judgment  to 
be  entered.  The  appUoatlon  for  a  new  trial  ie  on  the 
ground  that  there  waa  miedireotion.  or  rather  non- 
direction,  by  the  Judge  on  the  queation  aa  to  whether 
there  waa  only  a  ratifloation  1^  the  dofendeut  of  bie 
promiae  to  marry  the  plaintiff;  made  when  he  waa  a 


(a.)  Beported  by  SrairoBB  L.  Houavd,  Eaq., 
at-Law. 


Barrieter* 


minor,  or  whether  there  waa  a  new  promiee  made  by  him 
after  he  attained  hie  majority.    The  Judge  aaeumed  that 
the  plaintiff  had  releaaed  the  defendant.    He  need  woida 
In  hla  Bumming  up  to  that  effect.    If  so,  there  waa  no 
diflonlty  In  aaeuming  that  anything  which  took  place 
aubeequently  wae  eridenoe  of  a  new  promiee.     We  ha?e 
to  conalder  whether  there  wae  reaeonable  eridence  of  a 
new  promiee  to  go  to  a  Jury.    In  our  opinion  the  Judg- 
ment of  the  learned  Judge  waa  not  directed  to  the  quee- 
tion  whether  there  waa  a  new  promlae  or  only  a  ratincia- 
tlon  of  the  original  one,  upon  which  by  the  Act  of  Parlia- 
ment (37  k  38  Yiot.  c  68)  no  action  would  lie.    The 
wholeaome  worda  of   linuey,    li.J.,  iu    Dttcham  t. 
Worral  afford  the  proper  guidance  for  aummlng  up  on 
auch  a  point.    "  In  oettj  caee  which  ariaee  under  the 
Act  oaro  moat  be  taken  not  to  depri?e  peraona  of  the 
protection  intended  to  be  afforded  them  by  it.    Where 
the  intention  of  the  partiee  is  obeoure,  whero  the  eo- 
called  new  promiee  la  made  aeon  after   twenty-one, 
whero  It  ie,  in  coneequence  of  an    iofluenoe   agalnet 
which  ft  la  neceaeary  to  guard,  in  all  auch  caaee  a  Jury 
ought  to  be  warned  not  lightly  to  Infer  a  new  promlae 
aa  diatinguiehed  from  a  ratification."  We  hare  no  doubt 
that  the  defendant  la  properly  entitled  to  a  new  trial 
upon  thia  point.    Bnt  we  aro  further  aaked  to  enter 
Judgment  for  blm  on  the  ground  that  thero  waa  no  ctI- 
dence  of  anythtog  but  ratifioatioo,  and    oonaequently 
nothing  upon  which  an  action  oonld  be  founded.    Since 
the  dedaion  in  Co»head  ▼.  MulUe,  87  W.  B.  136,  8 
0.  P.  D.  439,  the  Infante'  Belief  Act  of  1874  haa  beea 
held  to  apply  to  aotiona  of  breach  of  promiae  to  many. 
'  II  may  be  queetlonable  whether  euch  a  promiae  cornea 
under  the  head  of  aection  1,  but  it  clearly  comee  within 
the  worda  of  aection  8 :  "  Ko  action  eball  be  brought 
whenby  to  charge  any  peraon  upon   any  ratificatioii 
made  after  fliB  agBai  any  promiae  or  coutrect  made 
duiag  infancy,  whether  thero  ahall  or  ahall  not  be  any 
new  conaideralian  for  auch  promiae  or  ratifleation  after 
fuU  age." 

I  am  not  at  all  inclined  to  diaagrae  with  the  dedaloa 
in  CoaBihead  ?•  MuUie,  e?en  If  we  did  not  hold  ouraelree 
bound  by  it,  aa  we  do.  Waa  then,  theui  any  reaaon* 
able  erideaoe  at  all  to  leare  to  a  Jury  In  thii  caee  of  a 
promiae  to  marry  by  the  defendant  after  he  came  of  age  P 
What  aro  the  facte  P  for  thia  la,  after  all,  leather  mon  a 
queation  of  fact  than  of  law.  Thero  wae  eleariy  an  engage- 
ment between  the  partiee  when  the  defendant  wae  a 
minor  in  April,  1886.  In  September  he  attained  hie 
majority.  In  October  the  plalntiiPa  father  had  to  com- 
pound with  hla  creditore.  That  altered  the  poaition  of 
the  partiee  in  ragaid  to  marriage.  The  plaintiff  aaya 
that  abe  told  the  defendant  what  had  oooorred,  and  that 
'*  if  he  wiabed  to  break  it  (t.e.,  the  engagement)  off,  he 
could."  He  waa  much  hurt,  and  eaid  that  he  "  wae 
ready  to  marry  her  then  if  ehe  thought  they  wero  old 
enough."  She  roplied  that  ehe  "  thought  they  wero  too 
young,  and  had  bettor  wait."  That,  practically,  ia  the 
whole  of  the  oonteraation  which  ia  admitted  between  the 
partiee.  Taken  together,  what  doee  it  eubetantiaUy 
come  top.  If  the  converaation  had  been  a  atotoment  by 
her  to  thia  effect-'*  I  find  there  ia  a  differonce  now  In 
our  poaitione,  and  I  releaee  you,"  and  the  defendant  had 
nplted,  ^  I  accept  the  releaee,  but  I  now  make  yon  a 
new  promiee  to  marry  under  tbeae  new  drcumataaoea," 
it  would  ha?e  been  a  differont  matter.  But  hen  the 
defendant  did  not  accept  her  offer  to  releaae  him.  He 
propoeed  to  carry  out  the  engagement  atiU  in  exiatence. 
There  waa  no  eridence  of  any  new  promiae  at  all — at 
moat  it  wae  but  a  ratification  of  hla  original  intention. 
E?en  if  it  did  amount  to  a  new  promiae,  it  wae  one  to 
marry  her  at  that  moment.  Thie  the  plaintiff  dedUned. 
1*aken  at  the  higheat,  it  waa  a  men  anggeation,  accepted 
only  conditionally  on  the  partlea  growing  older.  Bnt 
Bubetantially  it  can  only  be  conaidered  a  readlneae  to 
carry  out  the  original  engagement.  That  ia  a  mtifloatlon, 
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HiQV  Omit. 


m4  a  ratifloation  of  a  promiM  made  by  the  detendant  as 
a  niaor,  and  eo  not  one  upon  whloh  an  aottop  aoold  be 
founded. 

The  oasea  dted  are  certainly  dietlngoiibable.  lo 
NorthectU  t*  JDoughty  tfa^  defendant  had  intmised  to 
oaiTy  the  plaintiff  conditionally  on  hie  obl^flalng  IHi 
parents*  consent.  On  coming  of  age  he  reneiped  hb 
pronUse,  bnt  this  time  nnoqnditionany,  l4>pes»  J., 
left  it  to  the  Jory  to  say  whether  that  amounted 
to  a  new  and  absolnte  pfomise,  or  a  ratifleatlon  only 
of  the  former  conditional  promiee.  Thaie  was  evi- 
dence of  a  new  promise  free  flrom  the  .coodltloDS  of  the 
former  qua.  DUeham  ▼•  Whmdf  again,  is  clearly  dtstia- 
gniahable.  I  may  say  that  as  to  that  case,  personally  I 
sliotild  agree  with  the  view  of  the  Obiq^  Jostfoe,  bnt  he 
nas  OTerroled  by  the  majority  of  the  coort,  consisting  of 
my  brothers  lindley  and  Denman ;  bnt  we  shonld,  in  any 
OBse,  be  bonnd  1^  the  majority  in  that  case.  It  is, 
howerer,  clearly  distingnlsbable,  as  Hr.  Walton  pointed 
ontj  There  anew  element  had  been  lotrodnoed.  There 
was  a  new  promise  to  marry  on  a  particular  day.  There 
Is  no  new  element  introdnced  here.  The  defendant 
would  be  properly  entitled  to  a  new  trial  upon  the  qnea- 
jtian  whether  this  was  a  new  promise  or  a  ratlfloation 
cnriy  of  the  original  promiee ;  1>at  in  my  judgment,  as 
there  was  really  no  evidence  of  any  new  promise  which 
jaould  reasonably  be  left  to  a  Jury,  he  is  entitled  to  our 
Jodgment  now.  There  mnit  be  a  verdiot  and  Judgment 
<0ntered  for  the  defendant. 

Okablbs,  J.— I  agree.  As  to  the  second  point,  since 
*flie  decision  in  Ooxhead  t.  MnlU$  a  contract  to  many 
'Vust  be  held  to  come  within  the  protisions  of  the  Infants' 
IBelief  Act^  1874.  There  is  no  question  that  the  pteeeat 
oontraot,  the  original  pronrise  made  while  the  defendant 
was  a  minor,  comes  within  section  8  of  that  Act  Was 
tiiere,  then,  any  evidence  proper  to  be  submitted  to  a 
Jury  of  a  fresh  promise  to  marry  by  the  defendant  after 
lie  came  of  age  P  or  was  the  evidence  so  equally  consist- 
ent with  a  mere  ratification  as  with  a  new  promise  that 
file  case  ought  to  have  been  withdrawn  from  a  Jury  P 
The  evidence  must  be  read  altogether  bb  the  plaintiffs 
account  of  the  material  interview.  That  evidence  was 
dearly  inconsistent  with  any  other  construction  than 
that  there  was  an  expression  of  willingness  by  the  de- 
fendant to  carry  out  the  engagement  already  made  by 
him  as  a  minor.  That  engagement  was,  in  fact,  one 
insufficient  in  law  upon  which  to  bring  an  action.  There 
was  no  eridence  of  a  fresh  promise  to  submit  to  a  Jury. 

In  NoHheote  v.  Doughty  there  was  evidence  of  a  fresh 
promite,  different  in  ohsmcter  from  the  promise  made 
during  infancy.  The  second  promise  was  absolute  ;  the 
jlrst  was  conditional  on  the  defendant's  parents'  consent. 

In  Diiehcun  v.  WorroU  1  should  have  been  much  dis- 
posed to  agree  with  the  view  expressed  by  the  Oblef 
Justice,  but  there  the  case  stands  decided  by  a  majority 
of  the  court  otherwise.  Bnt  it  is  distinguishable  from 
this  case.  There  was  a  new  term  agreed  upon  in  that 
case  between  the  parties— namely,  a  particular  day  for 
the  marriage.  There  is  no  new  element  introduced  here. 
Upon  the  general  question,  if  the  Infants'  Belief  Act, 
1874,  is  to  be  worth  anythfaig,  and  is  to  be  given  any 
effect  in  this  dass  of  contract,  we  must  act  upon  the 
prindple  that  to  make  out  a  fresh  promise  there  must 
be  evidence  of  something  more  than  ratiiication— evi- 
dence amounting  directiy  or  indirectiy  to  an  intention  to 
agree  to  making  a  new  promise,  and  it  is  not  enough 
to  give  efidenoe  of  language  which  is  not  inconsistent 
with  a  mere  ratifloation  of  the  original  promise. 

There  must  be  Judgment  for  the  defendant. 

Ywdid  tmd  fudgmmU  enUred  far  dirftn^nL, 
SoUdtor  for  the  plaintiff,  FtSon,  Manoheeter. 
Solicttois  for  the  defendants.  Bam  &  Berridget  for 
Sanudent  8yku,  4t  Banuden,  Huddorafield. 


Q.  B.  Div.  (Lord  Ooleridge,  1  '   v„  u 

aJ^andHathew,J.)      J  a^u 

Down  9«  XURCSBL  1301  ¥lFK.  (s.) 

Husband  and  wi/o^Wife^s  mparaU  erfois-Zs^gaoi 
under  B.  Q.  (7.,  1883,  ord  14— Mdaaes  of  mfmik 
eBkO^^Married  Womm*$  Ptoperiy Ad,Wl{^k 
46  Rol.o.75),  ft.14,  15,  19. 
InunappUeaHm  la  tigmjbud  f^dfmgiiwtkfvk 

llagaitmtamarri6dwmBm^ddi»  ntiinMh^ 

marrtfc^e,  if  is  wof  nsossMny  to  prtm,  at  a  mMim  tf 

Maininy  Judgmmd,  thtst  9lie  4$  at  Urn  Urn  pmmd^ 

SflMNHiis -fslafs. 

8mhfudgmmd,haw0iMr,9kamtd  is  i(rMdisik^a 

MUM  by   ihe  OauH  o/  Appml  in  flestt  i.  Iai« 

ante,  p.  67,  SO  Q.  B.  D.  180.* 

Application  for  Judgment  under  oidsr  It 

Action  1^  a  dreesmaker  against  a  hmbiod  nl  A 
to  reoovor  il6d  4s.  6d.  for  dreosas  si^pM  a  ai 
Utter  in  1879«  two  years  before  her  maiKiqa^  M 
took  place  in  1881.  The  husband  had  IsswIiM' 
unaonditiondly,  and  the  wife»  by  alBdarit,|iri*<  Jt 
indebtedness  in  tha  sum  daimed,  and  staAHaa* 
charge  made  was  extravagant  and  exoessivs,      ^ 

There  was  qo  endeiice  that  she  poswiind  «y  «!"* 
estate. 

The  master  refused  to  dlow  the  pldntifl  to  ri^|* 
Judgment  nnder  ordtr  14  against  the  db^  a^ 
application  being  then  made  to  the  judge  steyM 
the  matter  was  referred  by  him  to  the  eenit. 

Herisn,  for  the  plaintiff.— Thsce  it  nomLdrfaati 
the  ddm  against  the  wUe,  and  the  plshktiit  iiiwt 
to  Judgment  agdnst  her  in  the  form  gifsa  ia  iawt 
Tanner,  32  W.  B.  827, 13  a  B.  D.  691.  Tbsbdrai 
a  feme  eoU  when  the  debt  was  oontfaetsd.  Bu^* 
necessary  as  a  condition  of  Judgment  to  g|fs  ^'^^'^!^ 
separate  estate.  The  only  efEeot  of  her  WKtim i*^ 
the  Judgment  cannot  be  enforood  against  h«  L 
without  showing  that  she  has  aeparate  estate  "tmX 
no  authority  to  show  that  a  woman  mnit  bsis  xfd 
estate  at  the  time  that  Judgment  is  obtained,  btiij] 
that  exeontion  cannot  be  issued  cxospt  agiiBi'^l 
separate  estate. 

M*CaU,  for  the  defendant— The  remaiki  ol  <M  j 
Ii.J.,  in  En  parte  Jews,  In  re  Qriudlf  It  (^^ 
at  page  490,  87  W.  B.  Dig.  16,  ahow  tiist  i^ 
applioation  an  this    could   not    suooeed.     MF 
can  only  be  obtdned  against  separate  estate,  «s4 1 
not  alleged  that  the  defendant  has  any.    The|i)«' 
is  bound  to  prove  that  she  has  separate  eetiti  >«r 
of  being  reached  at  the  time  of  the  Judgmest:  n 
FUzgibb<m,  89  W.  B.  651,  17  Oh.  D.  454.   Tbcl 
of  Judgment  settled  by  the  court  in  Scott  f.  M^ 
W.   R.  67,  20  Q.  B.  D.  120,  shows  tiisttherii 
eatatd  intended  to  be  attached  must  be  refsne^  t>  * 
Judgment.    The  marriage  took  place  belofe  tbe p-< 
of  the  Harried  Women's  Property  Aot,  1881  J^^ 
Act  is  retrospective,  which  ie  not  admitted,  r^"^ 

*  The  form  of  the  Judgment  as  sstticd  isi 
iforfcy   is  as   follows ;—"  It   is   adjudgd^ 

plaintiff  do  recover  £ and  costs   (to  ■•  n 

against  the  defendant  (the  married  womsa^  *^ 
and  ooalk  to'  be  payable  out  of  her  eepasstsr''' 
hereinafter  mentioned,  and  not  otberdss. 
ordered  that  exeontion  hereon  be  limited  to  thi< 
property  of  the  defendant  (the  marrisd 
subject  to  any  restriotion  against  antieipatMB,i 
reaeon  of  section  19  of  thB  HMied  Weneait 
Act,  1882,  the  property  shaa  ba  liable  ts  « 
notwithstanding  such  restriction." 
(a.)  Beported  by  G.  K.  Pixsr,  Esq.,  Ba^i•te^•W*  ] 
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Bbo.  «•  BmamruMM  or  Jom-flvooB  OoxvAnis. 


Hmk  Ooubt. 


iid  U  lirtoany  yt-CDaet  the  protirioiM  of  the  AoCa  of 
1870  stid  1874.  [Uathxw,  J.— If  tbe  wife  ocqiiim 
Mptnte  pioptilj  attn  the  ]iidgaieDt»  aoy  not  Sodg- 
■evt  be  rceofered  againat  ber  f ]  No ;  lor  there  osa  ho 
10  }B4ftflBeiU  exoept  ee  againat  her  appelate  eatate* 

M»lem  in  repljtf— 5oolf  T.  JlUrlejf  deoldea  qnlta  a 
Mteffnt  point :  but  In  that  eaae  an  order  was  made  in 
(ke  feim  in  wUdi  the  plaintiff  now  aate  for  Jadg* 

■cat 

Lord  CoLXRiDOB,  C.X — ^It  appeara  to  me  that  tlie 
pklntiff  ii  entitled  to  an  order  forjadgment  in  the 
tatm  fa  which  it  ia  pointed  out  in  8ooit  ▼•  Morley  aneh  a 
{adgmcat  ought  to  be ;  that  ia,  Jndgment  onlj  againat 
Ibe  wlfa  aod  againat  anoh  aeparate  eatate  aa  ahe  now  haa 
(%  may  hereafter  ha^e.  The  plaintiff  will  tboa  be 
mtraited  from  ekeoating  Jndgment,  except  aa  against 
mA  If parate  eatate. 

Vmsiw,  J. — ^I  am  of  the  aame  opinion*  The  onlj 
|M(1i«D  Kfezred  to  no  by  the  Jndge  in  ehambaia  ia 
iMbtf  final  Jndgment  can  be  aigned  againat  the  wife 
«ln  tkcre  la  no  CTidenee  that  ahe  haa  aeparfite  aefcate. 
Tba  let  of  188S  protecta  the  hnaband.  bnt  doee  not 
ilNttlia  poeition  of  a  manied  woman*  It  limita  .the 
UrtOitj  to  ber  aeparate  eetate.  There  ia»  howe?en  no 
IMaad  for  aajing  that.it  ia  neoeaaary  for  the  plaintiff  to 
•kew  tlwt  actaally,  at  the  time  of  Jadgneat»  ahe  ia 
fMMMd  of  aqparate  oitalw. 

Bfmmtor  the  plaintiff,  Chmenti  Cheeie,  A  Qreetu 
flibiterlNr  tha  defandaat,  J"*  J".  aSaaAfon. 


^&Dii.(lUdandWina,JJ.)  ICay  4. 

»•  9.  BaeiBiBAit  otf  Jonrr-STocr  Coic^aitibs.  {a.) 

IhMnwa  AUemative  remedy-'RegMmr  of  JoM* 
.  Wk  Cvmpamif^Filivg  e/  cofUraU-^In§ufflciene§  e/ 
^^^B^f^Bfnant  of  Crovm — OompanieM  Aei^  1867  (80 

^31  Viet.  e.  131);  i«  25^HS<amp  Att,  1870  (33.  Jb  34 

FidLc.97),aa.l8,19. 

^fU  Agidrar   of  JoinUStock    Oompaniei    having 
gj^  to  file  a  otmWad  unier  iedion  25  o/  ih$  Com- 
Ml  Jcf,  1867,  on  the  ground  that  th€  Stamp  Ad, 
P70,  had  not  been  complied  vnth, 
BM,  thai^  whMer  or  not  the  Begidrat  of  Joint- Stock 

BpoMtee  wa$  an  officer  to  whom  awrit  of  mandamoa 
t  he  tent,  f Ae  appropriate  remedy  for  the  party 
irirwd  Vy  iueh  rejtial  wa$  the  procedure  provided  (y 
frWi  18  and  19  of  the  Stamp  Ad,  1870,  and  thert/ore 
nit  ofmtak6Bm^$  ought  not  to  he  granted, 

ibi*  a^il  for  a  aMiiiiaMtia  to  the  Begiatrar  of  Jobit* 
M  Oiaipaniea.  eommanding  him  to  regiater  a  oontraot 
^f  MctlDn  &5  of  the  Oompaniea  Act,  1867. 
Oi*  the  81al  of  Deeember,  1887,  a  limited  company 
i^ttiy  conatttnted  nnder  the  Oompaniea  Acta  for  the 
i)iM  of  bnyitig  the  bnaineia  of  Heaan.  Sampson  Low, 
fe>toa,  k  Go.»  a  firm  of  pnbliahera,  and  on  the  9nd  of 
bM>7, 1888^  a  eontiaot  for  the  tranaf er  of  the  boat- 
^  VM  executed  by  the  Ycndora  and  the  company.  The 
liraay,  being  deatrona  of  bafing  the  contmot  filed  ia 
kaaace  at  aeotion  86  of  the  Compaaiaa  Aot»  1867,  pre- 
yed H  far  that  pnipoaa  to  the  Begiatnur  of  Joint-Stock 
^aoiaa.  The  rc^lnnr  refuaed  to  file  the  aontiwit, 
>we  yonnd  that  it  waa  inanffloiently  atamped.  The 
Ppny.  then  zeqaind  the  Commiaafonere  of  Inland 
)»  nnder  aeatioii  18  of  the  fitamp  Act,  1870,  to 
thaif  oplaion  on  the  qneationr  with  what  amonnt 


n 


^»«itad  by  It.  a  JBvgku,  £iq.,  SanMer-at-Law. 


of  atamp  dnty  the  contract  WBe.ebaiqgeable.    The  t 
miaaionera  were  of   opinion   that  it  waa  inanfftcieatly 
atamped,  and.  that  it  xeqnired  an  a<f  valorem  atemp. 

A  freah  contract  waa  then  ezecnted,  dated  the  27th 
of  January,  by  which  it  waa  agreed  that  the  company 
ahonld  allot  to  the  tendon  a  certain  number  of  ahareai 
and  that  the  Yendora  ahoold  accept  inch  aharea  in  part 
aatiafaction  of  the  price.  To  thia  contract  a  achedolo 
waa  annexed  containing  the  teima  of  the  flrat  contract. 
The' new  contract  waa  atamped  with  a  ten  ahiUiDg  atemp 
and  prcf  ented  to  the  regittrar  to  be  filed.  The  regiatrar 
refneed  to  file  thla  oonlxect  untU  he  had  aeea  the  fint 
contract  properly  atamped. 

The  company  applied  for  and  obtained  a  rule  niei  for 
a  mandamui  to  compel  the  Begiatrar  of  Joint-Stock 
Oompaniea  to  file  the  oontraot  of  the  27th  of  January. 

Sir  B.  B.  Wehder,  A.G.,  and  B.  S.  Wright,  for  the 
Begiatrar  of  Joint-Stock  Oompaniea,  ahowed  cauie.— 
Firat,  the  regiatrar  ia  a  aerTant  oi  the  Oivwn,  and  tba 
court  will  not  iaaue  a  mandamne  to  a  aerrant  of  the 
Orown  to  compel  him  to  exexdae  hia  diacretion :  Beg.  t* 
Lorde  OommitiionerB  of  ihe  ^Veoaarp,  20  W.  B.  836, 
L.  B.  7  Q.  B.  887.  Secondly,  the  remedy  by  moiMiamiie 
ia  onated  by  leaaon  of  the  eidatenoe  of  another  remedy— 
ikL,  by  appealbig  from  the  daoiaion  of  the  oomaaiaaionen 
under  aeotion  19  of  the  Stamp  Act.  That  ia  an  efficient 
remedy;  and  therefore  manciamtia  ought  not  to  go: 
Jleg.  ▼.  Lorde  Commiaionert  of  the  Treoiury,  Quem 
Dowager^e  Annuity,  16  <t  B.  357,  ace  per  Lord  Oamp« 
ben,  p.  361, 

Sir  ff,  James,  Q.O*,  and  MacaMe^  for  the  company.-^ 
Mandamus  will  lie  to  a  aerVant  of  the  Orown  where 
there  ia  a  atatntory  duty  and  a  anbjeot  ia  depriTod  of  hia 
legal  right :  Beg.  t.  Lords  Commissiamrs  o/ihe  Treasury, 
Queen  DowagePs  AnmuOy  ;  Bets  t.  liords  Oommiseioimn 
of  ike  Treawmry,  4  A.^  *  B.  286.  Saaondly,  aeotione  18 
and  19  of  tba  Stamp  Act  were  not  framed  for  the  benefit 
Off  cenvenienoe  of  the  O^own,  but  foi  the  eontenienaa  of 
the  aubjecc  Here  the  remedy  afforded  by  those  aeo* 
tiona  ia  not  ao  couYenient  to  ua  aa  the  remedy  by  mcen^ 
•ciamtia  ;  and  mawlamaa  ie  only  oaated  **  where  there  la 
>  a  remedy  equally  convenient,  beneficial,  and  effeotttal  **  i 
In  re  Barlow,  30  L.  J.  0.3. 271, 10 W.  B.  O.I1.  Dig.  17. 

FiBu>,  JT.-^t  am  of  opinion  that  thia  mle  mnat  be  dia- 
charged.  I  do  not  aay  whether  tlie  regiatrar  ia  an  officer 
to  whom  a  manciciintfa  may  go.  I  baae  my  Judgment 
on  the  aecond  ground  of  objection— via.,  that  inthiacaaa 
a  mandamus  ought  not  to  go.  When  the  Oommiaaiooeia 
of  Inland  Bevenne  decided  that  the  dead  required  aa 
cut  valorem  stamp,  it  waa  competent  to  the  applicanta  to 
appeal  from  that  dedaion  to  thia  court  under  section  19 
of  the  Stamp  Act,  1870 ;  and  I  cannot  oonoei?e  a  mora 
convenient  or  effeoioal  remedy  than  that  given  by  that 
aeotion,  eapecially  aa  the  court  oan  in  that  oaae  aaeeaa 
the  atamp  duty.  But  they  did  not  appeal ;  they 
executed  a  freah  deed^  and  on  the  regiatrar  refuaing  to 
file  it  without  aeeing  the  flrat  deed  properly  atamped, 
they  coma  here  for  a  mandamus.  'Rie  queation  is 
whether  we  ought  to  grant  thia  prerogative  writ  of 
mandamus.  It  ia  a  matter  wbidh  ia  in  our  diacretion ; 
and  limita  haTo  been  laid  down  aa  to  how  far  we  ought 
to  exeroiae  our  diacretion.  Lord  Oumpbell  thought  that 
the  writ  ought  to  be  refuaed  if  there  waa  another  efficient 
remedy.  Other  Judgea  aay  ^  where  there  ia  a  remedy 
equally  convenient,  beneficial,  and  effectuaL"  To  my 
mind  the  writ  of  mandamus  ia  a  moat  inconvenient 
remedy ;  while  under  aeeflona  18  and  19  of  the  Stamp 
Act  the  matter  might  be  decided  promptly  and  con- 
veniently ;  and  I  think  tbia  latter  zeaaedy  ia  alao  equaHy 
benofioial  with  the  remedy  by  inoa<7amtia,  and  mora 
effloieBt,  lor  the  whole  queetieB  ia  whether  the  deed  ia 
piopailf  atamped  or  not.    Xbaref ore  I  think  the 
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Hien  GbuBT. 


Bso.  «b  OoMXimoiiBM  OF  Irlaitd  BiTnrvs. 


Km  Oqviti 


eoiBM  witbin  the  rola  whioh  oiiatt  the  rtmedj  bj  man- 

Vfiuuit  J.— I  an  of  the  same  opInioQ,  though  I  am 
iDdined  to  think  there  would  be  no  objectloii  to  our 
aendiDg  a  mandamu$  to  the  Begistrar  of  Joint-Stock 
Oompaniee  in  a  proper  oare,  and  therefore  my  Jadgment 
niTut  be  on  the  other  ground.  I  think  it  would  not  be 
right  to  infringe  the  rule  that  a  mandamus  U  not  to  be 
granted  where  there  ia  an  ei&oient  alternatl?e  remed  j. 

.  Ruie  diicAargtf* 

Solidtoft  for  the  oompany,  Taylor,  Hoar^,  ^  Bw, 

Solicitor  for  the  registrar,  Solieiior  i6  the  Board  of 
Trade. 


Q.  B.  DiT.  (Field  and  \  ...  j. .  j.  •  ^ 

WUlf;jJ.)  /  April  28,  May  7. 

'Bie.  V.  ComciBfliOHXBS  ov  Ihlaitd  Beyzvub.  (41.) 

JtntoxioaHng  liqtior$ — Plates  of  puhlie  miortainmeni"- 
Bighi  to  exdH  Ifoniee— Mandamna— L^benWiig  Aet^ 
■'  1872  (36  A  86  Vid.  e.  9i),  $$.  S,  72|  74—6  S  6  Witt. 
4,  6.  89,  $.  7. 

'  The  proorieior  of  a  place  of  pulUe  eniertalnmient  ie 
not  entitled  to  an  exeUe  licence  unleee  he  hae  preOioUely 
dUained  a  fueUcee'  licence  for  the  eale  of  inioxicoHng 
h^[iiore.  The  etatute  6  4  6  WilL  4,  e.  39, «.  7,  hue  been 
impliedly  repealed  <u  to  placet  of  puUk  entertainment 
Ig  the  Liceneing  Ad,  1872. 

Bule  niii  for  a  mandamve  to  the  Oomniiationon  of 
Inland  Be?enue  to  grant  an  ezdee  lioonoe  to  the  appli- 
cant, the  proprietor  of  the  Empiie  Theatre. 

The  bnildiag  in  question  was  not  a  theatre  established 
by  letters  patent,  nor  licensed  as  a  theatre  by  the  Lord 
Ohamberlain  or  justices,  the  pioprlcter,  however,  held  a 
mnsio  and  dancing  licence^ 

:The  Omnmissioners  of  fhe  Inland  Bcvenne  bad 
refused  to  grant  an  excise  licence  until  the  proprietor 
had  obtained  a  Justices'  licence. 

Bir  0.  Bueeellt  Q.C.,  and  Forreif  Futton,  in  support  of 
the  rule.— The  sUtnte  5  d;  6  Will.  4,  a  89,  s.  7,  wbiish 
authorises  the  grant  by  the  commifsionerf,  of  a  liquor 
licence  to  the  proprietor  of  a  place  of  public  entertain- 
ment, has  not  been  repealed  ezptessly  or  otherwiee. 
The  Statute  Law  Be?iaiou  Act  of  1874  repeids  a  number 
of  sections,  but  leaves  untouched  section  7  of  the  above 
Act.  The  sUtute  of  1872,  in  section  72,  protects  the 
rights  of  proprietors  of  theatres  under  the  older  Act, 
and  with  theatres  clearly  must  be  read  places  of  public 
chtcrtainment  such  as  this.  Secondly,  a  mandamue  will 
lie  to  the  commissioners  (Beg.  v.  Salfordy  21 L.  J.  H.  0. 
223),  for  this  is  merely  a  ministerial  Act. 

Bir  Edward  Clarke,  B*0.  (&  8.  Wright  with  him), 
for  the  commissioners,  waived  the  queetion,  for  the  pur- 
poses of  the  present  case  only,  at  to  whether  a  manda- 
mue  could  be  issued  against  them  as  being  servants  ol 
the  Orown.  [Wills,  J.,  referred  to  Brg.  v.  Gbm- 
miistonsrs  ^f  Stamp;  9  Q.  B.  637,  and  Beg.  v.  Poet^ 
maeUr-Genmal,  26  W.  B.  322,  3  0.  B.  D.  429.]  There 
i«  a  great  distinction  between  theatrea  and  places  of 
public  entertainment.  The  Justioee  could  not  license 
this  building  as  a  theatre.  The  Act  of  1872  was  in- 
tended  to  consolidate  the  law  as  to  licensing,  and  the 
preamble  is  quite  definite  on  the  point.  [Ho  was 
•tQpped.] 

FixLD,  J.— This  motion  must  be  refused  and  the  order 
diicharged.    Tha  applicant  is  In  occupation  of  an  edifice 

(a.)  Reported  by  A.  H.  Toim,  Esq.,  Barvlstar-at-Law. 


called  the  Empire  Theatre,  which  is  not  s 
established  under  letten  patent,  nor  liesiiied  by  the 
Lord  Ohamberlain  nor  by  the  Justices  of  the  pMoi^bit 
is  a  place  of  public  entertainment  Uoeassd  bj  the  ]ii> 
tices  under  26  Qeo.  2,  c  86,  for  mvio  sad  im»%, 
It  waa  conceded  by  the  Commissioners  for  the  HifsA 
Bevenne  that^  for  the  purpose  of  obtaining  sa  sathoiltah 
tive  decision,  the  queetion  wliether  them  is  Jarlidietiot 
in  this  court  to  imue  a  majKfomM  to  thsm  m  the  N^ 
vants  of  the  Grown  should  be  waived  for  thii  ooeiiioi 
only. 

It  waa  admitted  that  under  the  Acts  psned  vp  i» 
1886  auoh  an  application  for  a  licence  oagU  to  bm 
been  gi  anted,  but  the  commissioners  oontnid  tkit  u 
alteration  was  made  by  the  Act  of  1872  (85  k  Semt 
94),  whioh  Justifiee  their  preeent  action.    It  ii  wmn 
to  conelder  the  legislation  up  to  the  tins  of  thit  lA 
The  Act  of  1828  (9  Geo.  4,  a  61)  enaeted  UistnotiMMi 
for  the  sale  of  ezoiseable  liquors  on  pfesibs  Mi 
be  granted  ezaepi  upon  the  production  of  ijiiti»»' 
llcenca.    The  statute  further  defines  whst  fiMi« 
UqQ<M  are,  and  imposes  certain  penalties.    Ii  UV  t« 
Legidaturo  selected  three  kinds  of  ezdeesHi  ip^^ 
beery  ale,  and  porter,  and  aothorlaed  the  salodiMo 
premisee  the  subject  of  the  particular  Iloeoee^  ek  srii 
the  right  to  such  a  licence  general.    In  1884  ttt^f^ 
such  an  nnrestrietsd  right  of  sale  becasM  obM^ 
by  the  statute  4  1;  6  WilL  4,  e.  86,  a  conaita  ^ 
troduced  that  no  such  e xoise  licence  should  be  pHia 
without  the  production  of  a  certificate  of  goodetenev 
to  tM  obtained  In  a  certain  nmcner.    In  the  seit  r* 
the  statute  hA  6  Will.  4,  c  89,  authoriisd  IIm«^ 
sloners  to  grant  licences  for  the  sale  of  beer,  epirits>^ 
winee  In  a  licensed  theatre  or  place  of  pnbtte  estatsi* 
ment  without  the  certificate  required  in  the  esMot  • 
ale  or  beerhouse.  . . 

Then  came  ttie  Act  of  1872,  whieh  wss  istosMIl 
codify  the  Uw  to  a  larg«  extent.  The  pmaWen^ 
«<  Whereas  it  is  expedient  to  amend  the  law  f«fi>. 
sale  by  retail  of  intoxicating  Uquon  sad  the  ng* 
latkm  of  pnblio-houiea  and  other  phuMs  ia  wfciohiF 

Thatshowitbit* 


pnblio-houiea 

toxiosting  liquora  are  sold,*'  Ac     

Act  waa  intended  to  strike  at  all  places,  withoilw 
oeption,  where  intoxicating  liquon  were  eoM«  J 
section  74  *" intoxicating  liquors"  aseaa  afi  efliP^ 
liquors,  and  the  word  *Mioenoe'*  is  also  dsW ^ 
section  72  a  saving  clause  is  introdncsd  prateeliilfi^ 
rights  of  proprietors  of  theatrea.  But  tUs  piti>^S| 
plication  is  not  made  by  the  proprietor  of  a  theefa^ 
by  the  occupier  d  a  place  of  public  «<*>"!' 
Ucensed  by  justices.  Therefore  the  appUosat  k 
within  the  saving  clause. 

It  has  been  said  that  we  should  understsad  the 
of  the  statute  in  the  popular  senes^  but  thsis  i»  >_ 
tinction  dearly  drawn  between  the  expression  "^J"*! 
and  ** place  of  public  entertainment''  in  the  i«i^ 
WUUamlV.  It  haa  been  aald,  alao,  that tiM Act «> 
deolaree  the  intention  to  give  to  tlw  pioptistoft  ef  n 
of  pubUo  entertainment  the  right  to  ohtsfai  ]i«><f] 
aeU  beer,  Ac.,  in  them,  and  that  tUa  enaetBsat  hiir 
been  exptessly  repsaled  by  the  Act  of  187t  8bIK1 
Acta  are  inconsistent  there  la  an  Implied  i«^J 
there  had  been  no  new  provMona  as  to  the  «0Off^ 
management  of  licensed  places  and  astoths« 
of  licences  fai  the  later  Act  they  might,  peihM 
stood  together.  But  it  is  evident  tiiat  there  mr 
such  new  provitions,  and  the  later  As*  ii  ' 
declared  to  be  aimed  at  aU  places  whsre  tal 
liquora  are  add.    The  rule  mnat  be  dlsahsifi4 


Wiixj,  J.— I  am  of  the  same  opinion,  "^f^ 
6  d;  6  Will.  4  enabled  the  propsletsrof  att|^ 
place  of  public  entertainment  to  get  an  •■^ffTS 


withont  the  formaUttee  impceed  \gf  the  M^^ 
^previona-year.     Tha  Act  of  1872  s^ 


thstiil^ 
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BioH  Oovas. 


WnncKAx  V.  Mohoam  uro  Woa. 


HioHOoinff. 


•kiJl  mE  intozioatlog  Uquon  without  getHoK  a  lleeaoe 
to  to  do  ffom  the  Jottioot*  Tho  Mfiag  cdauM  U  aa 
•p«Nrfflo.aa  the  rett  of  tha  Aet,  and  tha  a^loant  la  not 
withlii  k. 

SoHoltoii  for  the  applIoaat»  TymUt  LewU^  A  Oo» 

Solioltor   for  tha   xafponda&tiy  SoUcUor  to  Mand 
Sevenue^    . 


WxnrHAx  «.  ICoBoiK  aitd  Wife.  («.) 

Lihef-^OtmrnunicaUan  0/  UU  hy  huOattd  to  W/«— 
Fuhlieaiion — SwvoniU  ekandtr^TftUmoniah 

The  diidoimre  of  a  liM  hy  ahu$lnnd  to  hk  wifo  U 
nol  a  pMieaium  of  ihi^  mmm*  A  Mtrvant  ha$  ike 
property  in  a  tmOmonial  given  to  him  hy  a  former 
trnplofftr^  <u  duUteymithti  frem  m  Ml9r  teeHfyinjf  ftr  kig 
character  tent  6y  a  former  employer  to  a  new  vfould'-he 
employer.  If  the  former  teeUmowUd  he  damaged  hy  the 
new  employer^  the  eervanJt  may  rtoover  euhitantial  and 
not  merely  nominal  damagei. 


Thiawaa  a 


for  a  new  trial  on  fha  gfouad  of 


The  plaintiif,  a  manaarfant,  haflog  a  good  oharaoter 
in  writing,  from  a  lady  who  had  gone  abroad,  entarad 
the  Mnrloo  of  the  defendant*  who  took  him  on  the  faith 
of  the  above  teotimontaL  Afterwards  the  plaintiff  gave 
notioe  that  he  thonld  qnit  the  lerfioe.  Shortly  after 
thia  the  defendant  dlamiaaed  him  'aammarllj  on  a 
charge  of  mlaoondnot— t.e.,  of  having  stayed  out  of  the 
houae  all  night  without  leave.  The  ptaintlit  aaked  for  a 
retnm  of  hia  teatimonlal,  which  waa  delivered  to  him  by 
the  vrlfa  of  the  defendant.  The  reaaon  of  his  diaoharge 
waa  fonnd  written  on  the  teatimonial, 

Tho  plaintiif  bronght  an  aottou  againat  tha  defendant 
and  hia  wife  for  libel — i^e.^  the  woida  written  on  the 
teatlmonial — and  for  maHdona  damage  to  the  property 
of  the  plalnti«P-^.e.,  the  teatfmonlal. 

Hatbew,  J.,  whotried  the  caae,  held  that  there  waa  no 
publication  of  the  libel,  and  aa  to  the  damage  to  the 
tettlmonlal,  that  a  ahllling  waa  anongh  for  damages. 

Hopkine^  for  the  plaintiff.— The  defendant  pnbliahed 
the  libel  by  ahowlng  it  to  hU  wife.  Althoogh  in  law  a 
ItU'band  and  wife  are  one,  aave  for  pnrpoaea  of  the 
Harried  Women'a  Property  Aot^  an  action  will  lie  for 
defamlngamanto.hla  wife,  and  visa  veri^.  In  Wenman 
▼.  Aeh,  1 W.  B.  45S,  1 3  a  B.  836,  Hanle^  J.,  aaid :— <<  In 
the  eye  of  the  law,  no  doubt,  man  voji  wife  are  for  many 
purpcaea  one,  but  that  la  a  atrong  figurative  ezpreaaion, 
and  cannot  be  ao  dealt  with  aa  that  idl  the  oonaequencea 
niu)t  follow  which  w^uld  reiult  from  ita  being  literally 
true.  For  many  purpcaea  they  are  eaaentlally  distinct 
and  different  peraona,  ampngst  othera  for  the  purpcae  of 
having  the  honour  and  feelloga  of  the  hnaband  aaaalled 
and  Injured  by  acts  done  or  communications  made  to 
the  wife.'*  With  regard  to  the  damage  to  the,  testi- 
monial, it  waa  the  property,  of  the  plaintiff,  and  being 
indorsed  vrith  disparaging  remarks  it  became  valuelesi^ 
and  he  is  entitled  thereon  to  more  than  nominal 
damages. 

Jl.  F.  WHUanu,  for  the  defendants.— There  is  no  case 
in  which  it  haa  ever  been  held  that  an  action  would  lie 
for  a  defamatory  fttatement  made  by  a  man  to  his  wife : 
Toogood^.8pyring^lOr. U.kEU  181 ;  Taylori. Hawkine, 
16  Q.  B.  808,  are  In  point.  The  learned  }udga  assumed 
that  the  testimonial  belonged  to  the  plaintiff,  and  prob- 

(o.)  Beporied  by  Sir  SHaasrair  Bixaa,  Banister-at-Law. . 


ably<directad  the  one  shilling  ton  dansages  on  tha  ground 
that  the  tort  waa  technical,  but  not  actual. 

HuonuMToir,  B.— In  this  case  there  are  two  queatlons 
for  our  consideration — ^flrst,  whether  the  uttering  o(  a 
libel  bf  a  hnaband  to  a  wife  is  a  puhlloation;  and» 
tecondly,  whether  tha  learned  Judge  should  hava  takan 
upon  himself  the  Issue  at  to  the  amount  of  damagea  due 
to  the  plaintliL  With  regard  to  the  first  point  I  believa 
that  this  Is  the  first  oceaslon  on  which  it  has  been  alleged 
that  the  uttering  or  passing  of  a  Ubel  by  a  libellar  to  hia 
wifei<  a  publication.  According  to  tha  common  law 
principle  husband  anl  wife  are  one.  Further,  the  utter- 
ing of  a  libel  to  the  party  llballed  is,  for  the  purpcaea 
of  an  action,  no  libel.  Lastly.if  a  libel  be  uttered  on  a 
privileged  caaaston  to  a  husband  in  tha  praaanca  of  hia 
wife  the  privilege  la  not  loat  by  her  presence.  In  the 
American  case  Tru/nAuU  v.  QQhone^  3  City  Hall  Baoordar, 
97,  the  facts  were  as  follows : — Gibbons  wrote  deftanatory 
matter  of  TrambuU.  and  had  fifty  copies  printed  in 
pamphlet  form  in  Mamaohnaetts.  Eor^*five  ooj^  ha 
rstaincd  and  five  copies  he  sent  to  his  wife  in  New 
Jers^,  inddrsing  four  of  them  with  the  namee  of 
certi^n  persons  acqusintanoss  of  the  wife,  but  without 
any  inatiucthma  to  his  wife  as  to  how  she  should 
of  the  copiee  so  sent  to  her.  The  wife 
two  of  the  ooplea  in  New  Jersey  to  the 
whose  names  were  Indorsed,  and  tha  othaia 
ehe  delivered  in  New  Jstaay  to  Trumbull,  who  axhlbtted 
them  to  various  penons.  On  Trumbull  suing  Gibbcm 
in  New  York  for  libel  it  was  contended  for  the  defendant 
(1)  that  there  was  no  publication  by  defendant  (8)  or  90 
publication  within  the  State.  The  aaoond  point  waa 
overruled,  and  as  to  the  fint  It  waa  held  that  the  delivery 
of  the  manuscript  to  be  printed  waa  a  publication. 
Although  a  delivery  to  a  wife  in  confidanca  would  not  be 
a  publication,  yet  in  tha  case  then  baCosa  the  court  tha 
wife  acted  aa  the  agent  of  bar  husband,  and  her  delivaiy 
of  the  pamphleta  amounted  to  a  publioation  by  tha 
defendants.  Now  according  to  a  wall  reoogniaed  principle 
husband  and  wife  are  in  the  same  position,  and  therefore 
in  casea  apart  ffeom  the  Married  Women's  Property  Act 
I  hold  that  the  uttering  of  a  Ubel  by  a  hnaband  to  his 
wife  \m  no  puUioation.  The  dedrion  of  the  learned  Judge 
was  right  on  this  point.  The  next  queetion  is  more 
difilcnlt-^vli.,  how  far  the  Judge  at  the  trial  waa  right  in 
assunring  tha  duties  of  a  Jury  with  respect  to  damages. 
It  Is  contended  on  the  one  hand  that  the  document  which 
waa  defaced  was  not  the  property  of  the  plaintiif,  and 
that  the  act  done  to  it  was  neither  mslicicns  nor 
mlachievous,  but  was  done  hondfide. 

At  the  trial  tha  learned  Judge  held  that  the  teetimonlal 
handed  over  by  the  plaintiff  to  the  defendant,  waa  and 
remained  the  property  of  the  plaintifE.  That  is,  I  think, 
a  very  debateable  question.  It  may  be  argued  that  it 
was  a  question  for  the  Jury,  looldng  at  all  the  ciroum* 
stancea,  whether  the  plidntlf^  when  he  handed  over  the 
teatlmonial  to  the  defendant,  did  not  do  so  with  the 
intention  of  pasring  the  property  in  It.  There  ie  a 
difference  between  a  letter  written  to  a  would-be 
employer  in  anawer  to  an  Inquiry  about  *  a  servant's 
character,  and  a  general  testimonial  of  good  character. 
The  latter,  I  should  think,  would  be  int^ded  to  be  used 
as  a  voucher  on  future  cocarions,  and  tiieie  might  well 
have  been  a  question  for  the  Jury  whether  the  handing 
over  of  the  testiaaonlal  waa  a  mere  deposit  of  it  or  a 
parting  with  It.  But  as  It  happened  the  learned  Judge 
decided  that  point  in  favour  of  the  pbdntiff.  Tha 
learned  Judge  also  took  upon  himself  to  declda  the 
amount  of  damagea.  Now  tUa  waa  a  matter  for  tha 
Jury  and  not  for  him.  He  seems  to  have  thought  that 
the  only  measure  0^  ^Mnage  was  tha  expense  that  tha 
plaintiff  would  be  put  to  in  obtaining  a  renewal  of  the 
testimoniaL  Yet  even  so  would  not  that  ezpenie  be 
more  than  a  shilling  P    There  vrould  be  the  expense  in 
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OOVBT* 


Ex  PAMn  Orw&T.«-*SK  VABYB  Bmbd  OP  Tradb. 


iQMn 


llBdiiig  out  when  (he  iMly  vm.  Bat  R  wm  open  to  Hie 
Jozy  to  find  that  the  indcfMOMOt  wet  »flli«lois»  and  In 
each  e?ent  thej  might  have  given  heavy  damagof.  We 
OM  of  ogpimon  that,  there  being  no  pablieattoni  tbe  ter- 
diot  WH*  be  entered  for  the  defendut  on  the  fifst 
pointy  the  eUdm  for  Ubel.  The  other  iMiee  nmst  be 
■ent  doim  and  be  re-^rind  hy  a  Jnrj. 

MiinsTTy  J«,  ooDonnrad* 

Juigmeni  aowrding^f. 

Bolioiter  fbr  the  pUrfnllfl;  (7.  A,  Swaine. 

Solicitor  for  the  defendantt  Fr^deHeh  Bonm* 


IN  BAJKKJtUPTCT. 


Apifl  S6. 


Q.  B.  Di«.  (Cape,  J.) 

JEa  pairU  Otwat. 
In  r$  Otwat.  (a.) 

Judgment  $ianmon^^Order$  for  Mm<M§  BsttMng 
wdtT  t»  lim^  of  committal  ■  Payment  hy  faifahwenli-* 
Vehtan  Ad,  1869  (38  ^  33  FM.  c  62).  «..6— fionib- 
mpley  idd,  1383  (46  4  47  Fictf.  c.  52)» «.  103,  mi»- 
MoMbfi  (5). 

On  Jmnmary  80,  1888,  on  ordBT  /pt  tdinumy  pendente 
lite,  and  on  Februarif  1,  1888,  mn  ordtr  for  permanent 
aUnmnjft  woe  made  in  the  Pribaie  and  Dieoree  Division. 
The  eum  of  £180  hektg  doe  under  iheee  ordert,  a  Jadg^ 
ment  eummons  in  re$ped  thereof  teoi  ieeued  by  the  wife. 

Betdj  that  a  reeeiving  order  in  lien  of  a  eommhtal 
ceM  fMl  be  made  by  the  eeurt  agalhui  the  hneband  under 
eeOien  108,  eub-eeetUm  (5),  of  Pie  Bankruptcy  Ad,  1883, 
but  f  Aat  the  wife  was  enMed  io  tome  to  ihe  eouri  under 
jwflen  5  of  the  Debtore  Aet^  186P,  emd  that  an  order 
diSreding  pnymefil  by  monthly  imkimente  of  £10  ehould 

be  ffMMK* 


)ndginentdMa&    Theeo  ordm  an  net  }i 
eannot  be  enlsned  like  jodgnMnti. 

Be  alio  rrlemdto  Jb  ^MNie  fVyer,  la  f«  AWi  M 
W.  B.  766,  17  a  B.  D.  718;  .Sofley?.  iU%, » 
W.  B.  886, 13  4.  B.  D.  «65. 

B.  Abrahmm  (ecdioftw),  appeared  fer  Mm.  OtmyL 

Oatb,  J,— In  the  oaee  of  JS»  panU  Fryer  it  wm  M 
that  the  worde  "Jodgment  ereditor"  in  mqUm  lOS, 
enb-eeotion  (6),  of  the  Baidnuptey  Aet,  18S3.  nut  b 
oonetraed  etrletly,  and,  therefore,  that  a  leeeifiog  oik 
in  Hen  of  a  oommittal  oannot  be  made  nnder  that  leelin 
on  the  applloation  of  every  pefaob  «he  ii  iMrib 
apply  to  the  oonrt  nnder  eeotion  8  of  theDtbtonAi^ 
1869.    In  BmOey  ?.  Bailey  it  wae  held  thtten  oritrb 
eign  final  Jadgment  nnder  ord.  14,  r.  1,  wiO  not  be  aili 
wher^  the  notion  le  for  uveanof  aBnoaj  frnMifk 
payable  nnder  an  order  of  the  Probate  $aA  fUnm 
Difieion*    That  oaee  shows  that  a  wife  Is  mA  mm 
oannot  be  said  to  be  a  }ndgmont  orediter  is  At  lUM 
aense»  and  the  same  reasoning  is  appUoaUe  btis eai 
of  permanent  alinoDy.    It  follows,  thereto^  IW  Jbk 
Otway  is  not  a  Jndgment  oiedltor,  and  oMiitbwi 
leoeifing  order.    Bnt  she  is  ontltled  t?  uv^^ 
oonrt  nnder  eeotion  5  of  the  Debtors  Ao^  1IB>  '^ 
reoeifiog  order  moet  be  reTereed,and,instMdr{M^ 
make  an  order  npon  the  debtor  for  pejmrui^^ 
amoont  dne  by  monthly  inetalments  of  £10. 

Order  aeeordingly, 

SoUcitors  for  the  debtor,  Uiehad  Abrehem  i  C^ 

Selieitor  for  the  wife,  B.  Abrahams. 


This  oaee  eame  before  the  «nirt  in  the  fbrm  of  a  Jndg- 
mentaommonaiaenedby  Mrs.  Otwi^agaiaat  her  fansband 
in  rei^wot  of  £130  arreaia  of  alimony. 

On  IKorember  30, 1887,  a  dearee  for  a  jodidsl  sepaiap- 
tion  was  ffMoited  in  thePaobats  aadDivom  Ditislon. 
On  Jannary  30, 1888,  an  ontoc  ler  aliamiy  fMadMe  Uie, 
at  the  rate  of  88s.  a  week  fient  the  date  of  the  asrploe  of 
«w  citation  to  the  date  of  the  daasea*  was  oblainad,  and 
on  Pebrnary  1, 1888»  an  onSer  for 
wae  made,  at  the  rate  of  £8  Ss.  par 
of  the  final  deoree. 

The  snm  of  £110  kning  dne  Hmm  the  htoband  In 
raipeat  of  theee  ordeas,  a  JndgnNot  snaunane  was  iasned 
by  Mrs.  Otway,  and  on  Maiah  M.  ia88,  a  reodving 
order  fn  lien  of  a  oeagnittid  nnder  eeotion  103,  snb* 
section  (5]»  of  the  Benkmfit^  Aot,  1883,  waa  ma^  by 
Oa?e,  J.»  against  the  debtor,  hot  an  ai^lieatioa  on  hda 
behalf  lor  leape  to  kafo  the  4ai 
tka  ^leetion  whetkai;«  nnder  the 
reasi^ng  order  oonU  be  ,nuide» 
allowed. 

Miney  WMf,  for  the  dAtmAr-4So  donbt,  after  the 
daeiiion  in  M»  pat4e  JAnhn^  In  re  Linim,  88  W.  B. 
714, 18  Q.  B.  D.  88»,  tbeee  an  oiders  (or  the  order  for 
pemaaeat  aUoMmy  is  an  older)  enfbtceaUe  nnder  seo- 
tlsB  5  ef  the  I>ibtoie  Aet,  1869,  the  sums  being  ^bte 
dna  in  pttrvaanse  ef  ovdoie  of  a  oompetent  oonrt.  Bnt 
to  enable  the  aonrt  to  nudte  a  reaehring  order  nnder  eee- 
tien  103,  enb-eeotion  (8),  of  the  Bankmptey  Act,  1888, 
the  apptteatlon  nnder  eeotion  5  of  the  I>ebton  Aet, 
1889,  nrast  be  by  a  •^fedgmeui  eieditor"  against  a 


(o.)  Atperted  by  a  7.   Moxniu,  Esq.,  Baifi«ter-at- 


Q.  B.  DiT,  (Oafo,  J.)  April !«,* 

JSx  parte  Boavd  of  Tbadb. 
In  re  Mabxiv.  (o^) 

Bankmptey -^AppointmmU  ef  lrai<«-0¥e^< 
Board  of  Trade-^THffiesMy  of  mdhq^M^ 
tialUtt—NotifloAian  to  eem€^Banirmfks  A4,m 
(48  ds  47  VieL  c  68),  s.  81. 

On  Odober  1, 1887,  a  deed  of  aeeiynment  wMaa*i 
by  the  debtor  for  the  benefit  of  his  erediton,  *»^*£ 
a  trustee  wae  eippotnted,  who  dsaU withthtedd^  ^ 
Deeember  10, 1887,  a  bankruptey  pdUtom  we$\ 
against  thsdtkhr.  the  ad  of  bmAruptey  eiUgei 
eaeeution  of  tAe  said  de^,  and  the  dehter  mu 
ee/ted  banSrupL  On  February  11,  1888.  i^ 
nnder  the  deed  was  appointed  by  theersdUantk^j 
in  ihe  bankrupteyy  but  tho  mppeiniment  wm  tbjt 
bytheBeardefTrade^onthegroundthdkittot 

wdhthebanhrmpes  edaie  made  it  ^  diJksM  ^ 
act  wOh  tmpariiidUy  in  lAe  inisred  ef  tin  ' 
aeneredlyj* 

Edd,  that  the  eVedion  was  HgH 
Mned. 

Nottfioaaon  to  the  oonrt  by  the  Bewi  oTM* 
their  ol^ectfen  to  the  appoinibnent  of  a  trvli') 
eeotion  21  of  (he  Bankmptey  Aot^  1883. 

On  the  10th  of  December,  188T,  a  petitfoq  ^ 
seated  againet  the  debtor  Martin  in  the  Otfdifl  ^ 
Oonrt  on  which  a  receiting  order  wae  mBd««  ^ 
'  T  aDpged  behig'  the  eseenttm  bf  dt 
tbaUtofCkitebet^l887,of  adedd^ 
fee  the  benefit  of  Maereditoie,  naier  «H* 


Bhoetlyi 


creditoie^  t 

inted'trasfas.       -_j^ 
the  making  of  thenBOsirlag  ertot^ 


(a.)  Bepoited  by  0.  F.  Monns*  Btfti 
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wfm  written  bj  th«  oi&cial  reoeivar  to  JonUiifl,  the  traette 
under  the  said  deed,  requiring  him  to  render  an  aoooont 
showing  hie  deaRnge  with  the  debtor*!  eetate^  and  to 
remit  any  balanoe  be  might  have  in  hand.  To  thie 
letter  a  reply  wae  reeeived  endoebig  an  account  pnr- 
portitg  to  abow  the  amonots  reoeCred  and  paid  by  him 
onder  tba  eeid  aaeignmeDt,  and  a  oheqno  for  £48»  the 
amount  of  the  baUmoe  admittedly  due  from  bim  to  the 
catate. 

On  the  Slat  of  January,  1888«  the  debtor  waa  adjudged 
bankrupt,  and  on  the  11th  of  February,  1888«  the  flret 
meeting  of  the  creditorB  was  held  at  which  the  aald*  John 
Jenkins  waa  by  a  apedal  resolution  appointed  tmetee  in 
the  bankruptcy,  the  appointment  being  duly  reported  to 
the  Board  of  Trade. 

On  the  16th  of  February,  1888,  the  oAdal  reoelfer 
wrote  to  Jenkins  a  letter  applying  for  the  repayment  by 
iiim  of  a  sum  of  £10  Is.  8d.  debited  against  the  estate  in 
the  account  of  the  receipts  and  disburaements  under  the 
deed  of  assignment,  Incurred  in  opposing  the  bankruptcy 
petltfoo,  and  certain  other  correspondence  subsequently 
passed  between  the  parties  in  which  the  official  receiver 
applied  In  effect  for  further  accounta  of  the  dealings 
with  the  estate,  and  waa  anawered  by  JenUns  that  he 
bad  furnished  accomts  of  all  his  transaatlons  with  the 
estate  which  he  waa  adriaed  he  waa  legally  liable  to 
render. 

Under  theee  circumstancee  the  Board  of  Trade  objected 
to  the  appointment  of  JenUna  aa  trustee  in  the  bank- 
ruptcy, on  the  ground  that  hia  connection  with  the  bank- 
ruptfs  estate  rendered  it  "difficult  for  him  to  act  with 
impartiality  in  the  Intereot  of  the  cvedttora  generally,"  it 
being  alleged  (1)  that  he  had  dealt  with  the  estate  of  the 
bankrupt  with  notice  of  the  act  of  bankruptcy  on  which 
adjudication  was  made ;  (S)  that  he  waa  accountable  to 
the  truatee  in  the  bankruptcy  fas  respect  of  such  deal- 
ings ;  (3)  that  he  had  In  hia  hands  moneys  forming  part 
of  the  property  of  the  bankrupt  which  he  had  failed  to 
pay  ever,  and  that  the  question  In  reapect  thereof  could 
only  be  aaeertaiBed  by  aa  inveatlgatiott  Instituted  by 
acme  other  Independent  trustee. 

At  the  request  of  the  credilon  the  objection  waa  now 
nctifled  to  the  High  Court  under  eeetion  21,  snb-aection 
(3),  of  the  Bankruptcy  Act,  1883,  in  order  that  the  court 
might  decide  on  its  vslidlty. 

Sir  Edward  Olarhe,  8.O.,  and  Muir  Maekenxia,  for 
the  Board  of  Trade. — A  very  troublesome  duty  is  im- 
posed on  the  Board  of  Trade  in  any  caee  where  they  are 
compelled  to  interfere  with  the  choioe  of  the  creditors, 
but  the  court  will  not  reverse  the  objection  unless  it  is 
quite  dear  there  Is  no  ground  for  the  suggestions  made. 
Where  In  a  caae  of  this  kind  there  are  cireumstancee 
from  which  it  might  be  iuferred  that  the  trustee  cannot 
act  with  impartiality,  the  Board  of  Trade  have  a  dis- 
cretion, and  t^ifl  court  will  not  go  fully  into  the  par- 
ticular facta  which  have  led  the  board  to  come  to  the 
^wnelusion  io  wfalA  they  have.  Here  it  Is  clearly  diffi- 
cult for  the  person  appointed  to  act  with  lospartiality. 
There  is  a  dispute  as  to  moneys  received,  and  the 
queations  in  dispute  would  have  to  be  decided  as  be- 
tween the  truatee  in  the  bankruptcy  and  the  assignee 
under  the  deed     In  this  case  they  are  the  same  person. 

Herbert  Beed^  for  the  trustee.— The  objection  of  the 
Board  of  Trade  reelly  amounts  to  this,  that  any  person 
who  may  be  a  trustee  under  a  creditors*  deed,  and  who 
may  be  luppoeed  to  be  an  accounting  party,  cannot 
possibly  be  appointed  trustee  in  the  bankruptcy.  There 
la  not  1^0  slightest  imputation  on  Mr.  Jenkina  as  being 
A  person  improper  to  be  trnstoe,  and  there  in  not  the 
uUghtest  suggestion  that,  if  it  is  shown  that  he  ought  to 
pay  over  the  sums  in  dispute,  he  will  not  do  so.  The 
'  utmost  in  dispute  appears  to  be  £10  Is.  8d.«  and  io  any 
cte'e  there  is  plenty  of  maohiBtory  to  enfcvoe  payment, 
even  If  it  were  ref  need. 


Oivn,  J.-^Thls  is  a  question  which  ariees  under 
section  21  of  the  Act  which  enablee  the  Board  of  Trade 
to  make  objection  to  the  appointment  of  trustees,  and 
which  enacts  that,  if  requested  by  a  majority  In  vahna 
of  the  creditors,  they  are  to  notify  the  objection  to  the 
High  Court,  and  that  thereupon  the  High  Court  may 
decide  upon  its  validity.  Now,  in  the  first  instance,  I 
take  It  that  that  requires  the  High  Court  to  enter  Into 
an  inveatlgation,  not  only  of  the  objection  itself,  but  of 
the  grounds  on  which  the  objection  reits,  and  that,  ft 
the  objection  is  not  one  which  is  authorized  to  be  taken 
by  the  Act,  the  High  Court  mast  disallow  the  objection. 
Also  that,  if  the  objection  is  one  which  is  anthoriied  to 
be  taken  by  the  Act,  but  it  one  whioh  Is  not  founded 
upon  any  valid  ground  or  upon  any  facts  that  can 
reasonably  be  held  to  support  it,  there  also  the  High 
Court  must  hold  the  objection  Invalid,  and  give  Judg- 
ment accordingly.  That  being  the  Jurisdiction,  in  my 
Judgment,  vested  In  the  High  Court,  the  question  is, 
how  it  ought  to  exercise  It  In  this  case.  Sub-section  (2) 
of  section  21  requires  that  the  Board  of  Trade  shall 
certify  that  the  appointment  of  the  trustee  *'  has  been 
duly  made,  unless  they  object  to  the  appointment  on  the 
ground  that  ft  baa  not  been  made  in  good  faith  by  a 
maforlty  in  value  of  the  creditors  voting,  or  that  the 
person  appointed  Is  not  fit  to  aot  as  trustee,  or  that  his 
connection  with,  or  relation  to,  the  bankrupt  or  hia 
estate,  or  any  particular  creditor,  makee  it  difficult  for 
him  to  act  with  Impartiality  In  the  Intoreet  of  the 
creditors  generally." 

Now  the  objection  whioh  is  taken  here  Is  the  third  of 
these  objections — namely,  that  the  connection  of  thIe 
trustee  with,  or  his  relation  to,  the  bankrupt  or  his 
estate  makes  it  difficult  for  him*  to  act  with  impartiality 
in  the  Intoreste  of  the  creditors  generally.  The  conneo- 
tion  of  the  trustee  with  the  bankrupt  or  his  estate  which 
is  objected  to  In  this  caae  is  that  Hr.  Jenkins  was  ap- 
pointed, on  the  1st  of  October,  1887,  the  assignee  of  the 
estate  of  the  debtor  under  a  deed  by  which  the  estete  Was 
to  be  divided  amongst  the  creditors.  Undoubtedly  that 
was  an  act  of  bankroptoy  and  might  be  treated  as  such 
by  any  dissentient  creditor,  and  therefore  it  has  been 
laid  down  that  It  was  the  duty  of  every  person  to  treat  It 
as  an  aot  of  bankruptcy  and  not  to  aot  upon  It  in  any 
way  or  shape  until  at  least  the  stetutory  period  had 
arrived  after  whioh  It  coald  not  be  impugned  as  being 
such  an  act  of  bankruptoy.  Unfortunately  in  this  caae 
the  trustee  did  not  adopt  that  course,  but  In  eeveral 
instacoes  he  acted  as  if  no  act  of  bankruptcy  had  been 
committed,  and  consequently,  by  so  acting,  he  has  raised 
divers  questions  between  himself  and  the  estete  which 
will  have  to  be  decided.  The  question  I  have  to  decide 
is,  whether  by  so  doing  he  has  made  ft  difficult  for  him- 
self to  act  with  Impartiality  In  the  matter. 

It  is  always  difficult,  as  it  seems  to  me,  for  a  man  to 
decide  between  hia  duty  and  his  interesto  —  tbat  is 
acknowlsdged  upon  all  hands.  Take  one  Instence. 
With  regard  to  conrte  of  Justice,  no  Judge,  however  high 
or  however  low,  howef  er  important  or  however  unim- 
portant the  case  he  may  be  oalled  upon  to  decide,  is  per- 
mitted to  act  In  deciding  the  matter  if  he  has  any 
pecuniary  Interest,  however  small,  in  the  result  of  his 
Judgment.  What  is  the  case  with  refeience  to  Mr. 
Jenkins  P  Haa  be  made  it  diffieolt  to  act  with  Im- 
partiality t  To  my  mind  he  has  clearly  done  ao,  because 
he  has  put  himself  in  the  position  in  which  he  will  have 
to  decide  between  hia  own  interesto  and  the  claims  of 
the  creditors.  It  Is  no  answer  to  say  that  machinery 
exiftte  by  which.  If  he  goea  wrong,  he  may  be  forced 
back  into  the  right  road.  The  object  of  the  statute  le  to 
avoid  any  such  mtsehlef  lir  the  outset,  and  to  enable  the 
Board  of  Trade  to  object  to  the  appointment  where  the 
circumetancea  make  it  difficult  for  him  to  act  with  io- 
partiality.  Now  here  we  have  a  very  strong  proof,  ns  ic 
seems  to  me,  of  this  difficulty,  because  certainly  In  more 
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Ihan  one  inaUnoe,  so  f «r  aa  I  am  able  to  Judge  at 
pieaent,  the  oonteata  between  the  Intereata  and  the  duty 
of  the  troatee  have  prefented  him  from  acting  with 
Impartialitj. 

I  have  not  to  decide  whether  the  aame  of  money  which 
he  dlaima  to  retain  againat  the  eatate  are  rightly  retained 
by  him  or  not,  but  oettainly  upon  aneh  an  application 
aa  thia,  where  he  haa  retained  anma  cf  money  and  haa 
decided  tbeae  qneationa  in  hfa  own  favour  and  againat 
the  eatate,  one  would  have  expected  that  the  moat  ample 
explanation  would  have  been  forthcoming,  in  order  to 
ahow  that  if  It  waa  diffloult  for  bim  to  act  with  im- 
partiality be  had  at  all  eventa  aurmounted  that  diffloulty 
in  caaea  which  had  already  come  before  him.  I  cannot, 
however,  flod  that  he  haa  done  ao.  There  ia  a  anm  of 
£10  which  he  aaya,  at  the  requeat  of  the  debtor,  he  paid 
to  his  aoltettora  aa  the  coata  of  opposing  the  petition. 
Now  that  anm  appeara  to  have  been  pvid  after  the  act 
of  bankruptcy  had  been  committod,  and  in  order  to 
enable  the  debtor  to  oppoae  the  petir-'oning  oredttor,  the 
petition  being  founded  upon  the  ex->cution  of  that  very 
deed.  Undoubtedly  it  waa  hia  duty,  beiag  aware  of  the 
act  of  bankruptcy,  to  ref oae  to  deal  with  any  money  in 
hia  handa  belonging  to  the  bankrupt  until  it  appeared 
whether  or  not  the  money  atill  continued  to  remain  the 
money  of  the  bankrupt,  becanae  when  that  deed  waa 
executed  there  waa  an  act  of  bankruptcy,  and  the  money 
might  turn  out  to  be  the  money  of  the  truatee  and  not 
the  money  of  the  bankrnpt.  Whether  he  acted  rightly 
or  not  in  thia  patticular  inct^nce,  aa  I  have  aaid,  it  ia 
not  for  me  to  decide  on  thia  particular  application.  All 
I  can  aay  ia  that,  having  to  decide  between  himaelf  and 
the  eatate,  he  haa  not  aatiafled  me  on  thia  occaaion  that 
he  acted  with  impartiality.  So  alao  I  come  to  the  aame 
conduaion  in  reapect  cf  the  two  anma  amounting  to 
£11  58.  which  Mr.  Jenkina  appeara  to  have  applied  in 
payment  of  the  coats  <f  an  investigation  which  had  been 
made  by  hia  firm.  Moreover,  although  it  waa  hia  duty, 
aa  I  have  said,  to  wait  until  the  expiration  of  the  atatu* 
tory  period  before  dealing  with  an  estate,  hia  titie  to 
which  might  turn  ont  to  be  invalid,  he  nevertheleaa  pro* 
needed  to  deal  with  that  eatate,  and  he  inourrc d  CMts  of 
patting  up  a  portion  of  the  property  for  aale.  Tboae 
qneationa  will  have  to  be  dealt  with  at  aome  time  or 
other.  Hia  intereat  will  lead  him  to  decide  in  favour  of 
paying  tboae  fxpenaea  to  himaelf.  Hia  duty  to  the 
creditora  ought  to  draw  him  in  the  other  direction. 
Ckmaequently  there  again  there  will  be  a  conflict  between 
hia  intereata  and  hia  duty,  the  very  thing  which  it  ia 
contemplated  by  thia  aection  ought  not  to  happen,  and 
the  pceaibility  of  the  happening  of  which  ia  a  thoroughly 
good  ground  for  the  interference  of  the  Board  of  Trade. 

I  aay  nothing  about  another  queetion  which  may 
poeaibly  alao  ariae  in  time,  and  that  ia  the  temptation  he 
will  be  under  from  time  to  time  of  ahowing  by  the  reanlt 
that  it  would  haye  been  better  for  the  creditora  if  the 
deed  of  October  1  had  been  allowed  to  atand,  and  that 
a  larger  dividend  would  have  been  realia  d  under  that 
deed  than  under  the  bankruptcy.  Upon  the  grounda 
which  I  have  atated  I  think  the  objection  made  by  the 
Board  of  Trade  haa  been  fully  borne  out  in  thia  inquiry, 
and,  conaequentiy,  that  it  muat  be  auatained. 

ObfedUm  imtainA 

Solicitor  for  the  Board  of  Trade,  Th$  SolicUor  to  ihe 
Board  of  Trade. 

Solicitor  for  the  trosf ee,  0.  B.  Wooler. 


aB.Dtv.(Oave,J.) 


April  t6,!T. 


JEr  pmrU  Official  Bicnvnu 
A  r$  BoBB.  («.) 

Bankruplcy^Huihand  and  wlfi  wA  trading  jMnvf 
in  partntrthip^Joini  pHUion-^Sepainh  nodtUi 
ord€r§^Pradi»^Bankruptey  Ad,  188S  (46  4  47 
Fief.  e.  68),  a.  8. 

On  February  11,  1888,  a  reoa^vt'na  ordsr  mi  mk 
againd  a  huiband  and  wi/b  upon  ikdr  pnni  pttfa^ 
hvi  CAa  ojkial  netiffer  having  ditoomndtkdtkild 
noi  traded  foinUy  or  in  partMrthip,  (As  pdiUmfm 
MuhMgnonUg  amended  to  thai  effed,  md  a  upmdi 
receiving  order  wae  made  againet  cckA  of  ik  diikn, 
Ol^odion  wa$  taken  by  the  Board  of  Tradikiktm 
reoeiving  ord'rt  being  made  upon  a  fold  ]NMiDS»  I 
being  ehoum  thai  the  hueband  had  no  oiieii,as^W 
aded  onlg  ae  manager  in  the  wi/t^i  bndnetL 

HM,  thai  the  official  receiver  had  Xoenn  itaA  If 
apply  to  th«  eowrt  to  reeeind  the  reoeiving  edrtftld 
the  huebandj  and  thai,  undfr  ihe  eiremntUtm  '  ">' 
the  dviy  of  the  oourt  to  reeeind  the  order. 

Special  caao  atated  by  hia  Honour  JodgsOrii" 
from  the  county  court  at  Btrmingham  paisaaitiiai' 
tion  97  of  the  Bankruptcy  Act,  1888. 

On  February  11,  1888,  a  receiving  ordsr  vaarii 
against  John  Bond  and  CAaire^  hia  wife,  upos  ijdA 
petition  preeented  by  the  two,  and  on  FstoisiyUtti 
receiving  order  waa  duly  adveitiaed.  Da  Fslnwjtti^ 
waa  discovered  by  the  ofidal  receiver  that  the  piNM 
were  a  man  and  hia  wife,  but  tliat  they  had  aoytwjil 
Jointiy  or  in  partnerahlp*  and  thereupon,  oa  IIM9 
S8.  the  petition  waa  amended  to  tiiat  eflMfc»  nA* 
Joint  receiving  order  waa  act  aaide,  and  a  v^ 
receiving  order  waa  made  agelnat  eaoh  ef  fbs  dAM 
and  alao  separate  adjudicatlona. 

The  Board  of  Trade,  however,  objaotsd  t)  ihi  ^ 
receiving  ordera  being  made  upon  a  Jdnt  psttttsaaM 
there  was  no  Joint  trading  and  no  pertoenUpk iM* 
Mitrch  15  an  application  waa  made  by  ths  dm 
receiver  to  the  county  court  that  the  rsasifiagM* 
and  adjudication  againat  John  Bond  ahonUi  W  ** 
adnded.  ^. 

A  apecial  caae  waa  stated  for  the  opinkm  of  ^W 
Gbnrt,  the  qneationa  aubmitted  being  (1)  wh<lb»j; 
offlciil  receiver,  either  aa  official  receiver  or  ai  Wg 
had  any  foeiia  itandi  to  apply  to  have  an  adJodieff<^ 
a  reoeiving  order  reednded  wider  the  aboie  ( 
atancee;  (X)  whether  the  court  had  any  power  to 
a  receiving  order  and  adjudicatioo,  and  dismbs  ^ 
tion  againat  an  admittedly  ineol vent  debtor,  sad,  i 
whether  in  the  preeent  caae  the  recaivieg  aid* 
adjudication  ought  to  be  reednded  and  the  j^M^* 
miaaed,  or  what  other  order  ought  to  be  nads. 

Ifts^r  Maekenxie.  for  the  official  leoaivar,  Ml  j 
caae,  and  ahowed  that  there  were  no  Jofait  asa 
Joint  UabiUtiee,  and  tiiat  the  hoaband,  John  1 
no  aaaeta  at  all,  but  had  acted  aa  asanacsK  of  < 
brickworka  carried  on  by  the  wife. 

Oavb,  J.*— I  am  of  opinion  that  the  applMi*^j 
offidal  receiver  to  reednd  the  recdving  eidsr  m% 
Judication  againat  John  Bond  diotOd  be  ff''^'  i 

The  questiona  which    praaented  themasliw  v-l 
learned  Judge  aa  qneationa  of  importmee  vm  ■ 
FIrat,  whether  the  olBdal  recdveTf  eitbar  si  < 
recdvwr  or  aa  truatee^  had  any  loeiit  ehmdi  tsj 
have  the  adjudication  or  recdving  ctdar  i 
the  drcnmatances.     Now  I  am  cf 


offidal  recdver,  whether  aa  oiBdal  lecdvir  ot  •' 
ity  had  a  loene  damdi  to  apfV* 


in  dther  capadty 

(e.)  Beportcd  1^  C.  F. 


MoRBXLLy 

Law. 
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BiGH  GOTJBT. 


Ex  PABTB  OpPIOIAL  RlOBIfSR.— BiO*  V.  BvOKMAtTBR. 


HlOK  OOUET. 


aoorl.  Aa  an  oi&oial  reooifor,  and  mn  offioer,  therafora, 
of  the  Boafd  of  Trade,  repreaeoUQg  the  Boari  of  Trade 
nd  ha?lDg  a  da^y  to  make  known  to  the  oonrt  all 
■attan  that  oone  to  hie  knowledge  relating  to  the 
teBkmpt<7*  I  think  that  It  waa  Ua  dnty  to  bring  befoie 
tha  cooTt  the  faist  that  aeparate  reoelfing  ordera  had 
been  obtained  wrongly  oa  a  Joint  petition,  and  that  in 
that  way  aa  the  learned  regiatrar  yeaterday  pointed  out 
to  BM,  the  reremie  had  been  deprired  of  a  fee  of  £5, 
vhieh  would  hate  bad  to  hate  been  paid  if,  as  onght  to 
hare  been  done,  there  had  been  aeparate  petitiona 
Iwtead  of  a  Joint  petition.  I  am  alao  of  opinion  that 
fte  aiteiil  reoeifer  had  a  locui  standi  as  tmatee  aa  well, 
hee^naa,  aa  traatee,  he  refdreaentfc  the  interest  of  the 
Acditora  in  the  estate  of  the  wife,  and,  aa  repreaentiog 
thaiw  intraeata,  it  ia  hia  daty  to  aee  that  the  asaeto  of 
that  aetata  were  not  applied  wrongly  in  paying  the 
aipmiaea  of  the  bankmptoy  of  the  hnaband  John. 
hMBaaoah  aa  there  waa  a  Joint  petition  there  waa  a 
danger  that  the  aaaeta  might  be  applied  in  payment  of 
the  ezpenaea  of  the  hnahand'a  benkmptoy,  and  nnder 
ttoae  oiieomatanoea,  in  my  Judgment,  the  trnatee  waa 
aat  bound  to  wait  untQ  any  order  of  the  kind  had 
aetually  been  made,  but  it  waa  hia  duty  to  apply  at 
once  to  the  oourt  In  order  that  proper  steps  might  be 
tdoBB  at  the  oatset  to  prevent  thoee  expenses  being 
hwurred  at  all. 

How  the  aeoond  point  upon  whioh  the  learned  Judge 
dasbea  my  opinion  la  whether  there  ia  power  to  rescind 
a  reeeiiiag  order  having  regard  to  the  language  of  sec- 
tion 8  of  the  Act.    Section  8  of  the  Act  Is  In  these 
letiaa :—"  A  debtor's  petition  shall  allege  that  the  debtor 
|i  naable  t^  pay  his  debt*,  and  the  prdsentatlon  thereof 
•hail  be  deemed  an  act  of  bankruptcy  without  the  pre- 
fisaa  filing  by  the  debt3r  of  any  declaration  of  Inability 
la  pay  bis  debts,  and  the  oourt  shall  thereupon  make  a 
Melfing  order."      Now,    with    regard    to    that,  un- 
doubtedly it  ia  the  Imperative  duty  of  the  court  to  make 
Aiaeriving  order  where  the  petition  is  a  proper  petition, 
Ibat  where  the  petition  is,  aa  it  is  in  this  case,  an  abuse 
af  the  process  of  the  oourt  by  Joining  two  debtors  who 
fiaght  not  to  be  Joined,  it  thereby  tends  to  deprive  the 
aatwaue  of  a  fee  whioh  ought  to  be  paid,  and  It  has  for 
fia  objeot  the  payment  of  Uie  expenses  of  a  debtor  with 
mo  assets  oat  of  the  aaaeta  of  a  debtor  who  has  assets. 
ISbdar  those  drenmatancea  I  am  clearly  of  opinion  that 
0m  court  had  power  to  refuae  to  make  the  receiving 
jartar,  and  when  the  reoelviog  order  was  wrongfully 
;4Mldato  rescind  It.    In  point  of  faot  the  registrar  here 
|M  lesrind  the  Joint  receiving  order  and  made  a  separate 
HWfviag  order  againat  eaoh  of  the  debtora.    I  think 
he  onght  to  haTC  done  waa  thia.    He  should  have 
led  the  Joint  receiving  order  and  made  a  separate 
[ving  order  against  the  wife,  and  a  separate  adjudi- 
iion  againat  the  wife,  and  with  regard  to  John  Bond 
I  onght  to  have  directed  the  petition  to  be  amended  by 
"  ~      out  John  Bond'a  name  and  lUl  reference  to  him 
|«B  inaolvent  debtor,  and  to  have  turned  the  petition 
what  it  really  wa%  a  petition  on  behalf  of  the  wife 
I,  out  of  whoae  pocket  the  whole  of  the  coeta  of  the 
up  to  that  lime  had  been  paid.    By  that  means 
would  have  lieen  a  perfectly  good  receiving  order 
adjudication  against  the  vrife,  and  Bond  would  have 
left  to  take  such  steps  aa  be   might  haTC  been 
'  to  take — ^to  file  hia  own  aeparate  petition  if  he 
it  lit  to  do  so,  but  to  do  It  out  of  hia  own  asaeta 
not  out  of  the  aaaeto  of  bis  wife's  estate. 
therefore  answer  the  queationa  put  to  the  court— 
the  official  receiver  had  a  loeu$  itandi ;  and  that 
oourt  had  power  to  readnd  the  receiving  order  and 
against  John  Bond;  and  that  It  waa  the 
,  of  the  court  to  do  ao  and  amend  the  petition  In  the 
fftjf  I  have  pointed  out. 

flolieltor  for  the  official  receive'',  The  Solicitor  to  the 
^mardof  Trade. 


ao.B. 


Bk.   9.   BUOKXASTEB.    («.) 

Larceny  hy  a  trieh-^**  WeUhing." 


Deo«10, 


The  proeeeuiwr  depoeOed  money  with  the  prisoner^  who 
appeared  to  he  a  ^^  bookmaker  *^  ai  a  race  meeting,  to 
abide  the  event  of  a  race.  While  the  race  woe  being  run 
the  primmer  left. 

Heldf  thai  there  wat  etridence  to  go  to  the  fury  of 
larceny  ai  common  law. 

At  the  general  quarter  seiaiona  for  the  county  of 
Berka  Walter  Buokmaater  had  been  tried  upon  an 
indictment  which  charged  that  he  did,  on  the  9th  of 
June,  1887,  felonionaly  ataal|  take,  and  carry  away  cer- 
tain money  of  the  moneya  of  John  Bymer. 

It  waa  proved  that  the  piiaoner  and  another  man 
during  the  Aaoot  race  meeting  were  the  only  peraona 
atanding  upon  a  platform  or  atand  made  to  repreaent 
"  Safea,"  or  iron  aafe  cheata.  The  words  **  Griffiths, 
the  safe  aum,*'  were  printed  upon  it.  .  The  atand  waa 
ontilde  the  eourae  on  a  spot  on  Aaoot  Heath,  where 
oarriagea  were  placed  and  waa  not  within  any  betting 
incloaare  or  ring; 

The  priaoner,  with  a  book  in  hia  hand,  waa  calling 
out  ^two  to  one  againat  the  field."  Just  before  a  race 
waa  about  to  be  run,  Bymer  went  up  to  him  and  aaked, 
"  What  piioe  Bird  of  Fr«^om  P"  to  which  he  replied, 
"  Seven  to  one  to  win."  Bymer  then  depoalted  Ave 
ahlUlnga  with  Buokmaater,  who  told  him  that  if  the 
horae  won  he  (Bymer)  would  win  thirty-flve  ahilUuga 
and  get  bis  own  Ave  ablUlnga  back.  He  alao  depoalted 
another  live  ahlUinge  with  Buokmaater,  who  told  him 
that  he  would  haTC  fifteen  ahilUnga  bade  including  hia 
own  five  ahiUtnga  If  the  horse  waa  first  or  aeoond.  The 
man  who  waa  with  Bnckmaster,  and  waa  acting  with 
him,  received  the  money,  and  the  latter,  with  whom  all 
the  converaation  took  plaoe,  appeared  to  take  down  the 
bet  in  hia  book  and  gaTe  Bymer  a  oaid  with  the  woida 
"  Oriffitha  Safe  Man  "  upon  it. 

While  the  raoe  waa  being-  run  the  priaoner  and  the 
other  man  were  aeeu  by  one  of  the  witneaaea  to  walk 
quietly  away.  They  were  followed  for  about  twenty 
yarda,  and  on  the  witoaaa  at  once  returning,  the  atand 
had  gone. 

The  horae  "Bird  of  Freedom"  won  the  raoe,  and 
thereupon  Bymer  went  back  to  the  place  where  the 
atand  had  been,  and  found  that  the  prisoner  and  the 
other  man  had  gone.  He  waited  there  for  half  an  hour 
and  then  left  Much  later  in  the  afternoon  Bymer  aaw 
the  priaoner  on  another  part  of  Ascot  Heath  and  aaid, 
**  I  want  £2  15s.  from  you."  The  prisoner  said  he 
knew  nothing  about  it.  Upon  being  told  by  Bymer 
that  he  would  be  detained,  he  admitted  the  bet,  and 
aaid  he  had  not  the  money,  bat  that  he  waa  only  the 
clerk  and  oould  tike  the  prosecutor  to  the  man  who  had 
it.  He  was  then  taken  into  custody,  and  upon  him  were 
foun*  crtrd  tickets  with  the  worda  " Griffitha  the  aafe 
man  "  upon  them. 

It  waa  elicited  from  Bymer  in  oroaa*examination  that 
he  would  have  been  satisfied  If  he  did  not  receive  back 
the  same  particular  coina  he  had  depoalted. 

At  the  trial  it  waa  aubmltted  that  Bymer  having 
parted  voluntarily  with  the  money  there  waa  no  evidence 
of  larceny,  nor  of  any  taking  by  priaoner,  but  the  chair- 
man declined  to  withdraw  the  caae  from  the  Jury.  Ko 
evidence  at  all  waa  called  on  the  part  of  the  priaaner. 

A  verdict  of  guilty  waa  returned,  and  tha  queation  for 
the  opinion  of  this  oourt  waa  whether  there  waa  any 
evidence  to  be  left  to  the  Jury. 
Keith  FrUhf  for  the  prisoner.— There  waa  no  evidanoa 

{ff.)  Reported  by  R.  E.  MaLaRBiMaa,  E^.,  Barriater-at* 
Law. 
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Htoh  OomiT. 


TmonR  (onaamum  TmoKpaox)  «•  Tmoxpiov. 


H»BOofOit 


ot  taroepy  to  go  to  the  Jury.  Laroeny  as  bailee  is  o«t  of 
the  qaestion ;  lO  alec  laioeny  at  oommoii  law,  inasmuoh 
as  the  proieoator  intended  to  part  with  the  property  in 
the  epeolflo  colas  depontod.  The  ofBenoe  i^  therefore. 
not  laroeny  by  a  triok»  bnt  if  anything  it  ia  obtaining 
money  by  fake  pretencei :  Potoeff  f .  ffoyland,  6  Sx.  67, 
per.  Parke,  B.  Had  the  horse  won  the  prisoner  wonld 
baTe  been  entitled  to  retain  the  money »  and  it  is  im- 
possible that  hie  gnilt  or  innooenoe  shotdd  depend  upon 
the  result  of  the  race. 

No  oounsd  appeared  for  the  proseontion. 

Lord  OoLniDoa,  C.  J.—^  am  of  ofMoi  that  tide  oon- 
▼iotion  iftionld  be  af&rmed. 

The  only  qneetion  IM  tor  ne  by  the  oabe  il  whether 
there  was  any  evidence  of  larceny.  I  tiiink  there  waa 
abundant  etfdenoe  to  go  to  the  Jury. 

It  w«B  argued  that  the  proaeoutor  intended  to  part 
with  the  property  as  well  as  the  possession  of  themooey, 
and  that  tbe  offenoe,  therefore,  if  any,  waa  false  pte- 
tenees  or  nothing. 

To  this  oontention  there  are  two  anawen — ^ftrst;  that 
there  was  no  evldenoe  of  anything  in  the  nature  of  a 
contract  or  consent  which  would  be  essential  to  pasa  the 
property  from  the  proesoutor  to  the  prisoner;  thia  ean 
only  be  effected  by  the  assent  of  the  two  minds  (per 
Wood,  &,  in  (Hivef^s  cose^  dted  in  IL  t.  WaM^  8  Leaoh 
O.  0.  1072),  and,  therefore^  even  if  the  prosecutor  had 
any  intention  to  part  with  the  pvopert^,  I  do  not  think 
that  il  did  in  fact  pass,  beoause  the  intentien  of  the 

frisener  was  not  to  contraat  but  to  steaL  Bat,  seoondly, 
think  that  the  true  Tiew  is  that  the  propetty  ia  the 
money  was  not  intended  by  the  prosecutor  to  pass  to  the 
prisoner.  The  case  of  B.  t.  JM^on,  B.  d;  B.  413,  is 
▼ery  similar  to  the  present  one.  The  prosecutor  in  that 
case  was  induced  to  deposit  money  on  the  event  of  a  bet, 
and  the  question  left  to  the  Jury  was  whether,  at  the 
time  Cbe  money  was  xeoeiTed  by  the  priseoers,  tbeva  waa 
not  a  plan  between  them  to  keep  it  under  the  false 
colour  of  winning  a  bet.  The  Jury  so  found,  and  It  waa 
held  in  this  court  that  the  conviction  waa  right  because 
the  prosecutor  had  parted  with  the  possMsion  only. 
The  taking  was  felonions  beoause  tbe  property  was  ob- 
tolned  by  fraud,  and  in  tbe  pieaent  case  I  think  the 
same  piinciples  are  applicable. 

P0U.00K,  B.,  Maxistt,  Hawxixs,  and  Bmith,  JJ.,  con- 
curred. 

OonvieUon  affltmed. 

Solicitor  for  the  prisoner,  Ba9%dk 


Prob.  Div.  9t  Adm.  DiT. 
DiYorce. 


Deo.  6 ;  Jan.  84. 


TUBITEE   (OTHEBWISE   ThOHPSOH)   V.    ThOMPSOIT.    (a.) 

Divorce -^ImpcUney^-^NMUy  —  Bngli$h  marriage — 

Mtubtmdf&reigner^^urUdidUin  0/ foreign  eourk 

A  woman-^  Briiiih  suhfed  domiciled  in  England — 

ioa$  A«re  married  to  an  American  cOfzen^  and   the 

jforties  $oon  after  went  to  the  United  Statee  with  the 

intention  of  making  their  permanent  home  there.    The 

wife  obtained  a  decree  in  one  of  the  Untied  Statee  eourte 

diublving  the  marriage  on  the  ground  of  her  huehand^e 

impotency.     After  the  distolution  $he  came  to  live  in 

England,  and,  in  oonetquence  of  douhte  as  to  whether 

that  decree  wae  binding  here,  ehe  filed  a  pdiHon  in  thi$ 

9evtrt  la  heg$e  the  marrterge  declared  nuU  and  void, 

ffeM,  thatthe  Avva  ioun  eouri  had  juriedietion  /  thai, 

(a.)  Reported  by  J.  GaaASD  Laino,  Esq.,  Barrister-at- 
Law. 


by  its  decree,  the  marriage  vn$  dbeotutdy  and  MaO§ 
dieeolved ;  and  that,  therefore^  no  marriage  eauCedspM 
which  thie  court  could  pronounce  any  deeutoa. 

Hearing  of  a  petition  for  a  declaration  oV  wMf  d 
marriage. 

The  petitioner,  Georgina  Tamer,  was  a  Brittl.. 
subject  domioiled  in  Gogland.  and  on  Kofeoiber  I;  ' 
1882,  she  went  through  the  form  of  mirr!a|^  with  Ihi  i 
respondent,  Oharles  Petor  Thompson,  a  dtina  of  (hi  | 
United  States,  and  domiciled  there.  In  187S  thejr  wnt 
to  the  United.  States,  where  they  remained,  tla  1 
reapondent,  who  waa  an  officer  fn  the  Kariae  senbe  dj 
that  country,  waa  from  time  to  time  abesot  fiM  I 
wife  on  professional  dutle^  but  they  met  aod  eoUM 
together  from  time  to  time  during  the  iotsmboli 
aerrice.  In  Febmary  ot  1870  the  petitiooar 
a  petition  to  the  Snprome  Oourt  of  Oolombia  \ 
for  a  diasolotion  of  the  marriage  on  the  groaatrfl 
huaband'a  impotency ;  the  form  of  decree  fai  tha  M 
Statea  being  a  dlaaolntion  of  marriage,  and  w^  ■! 
this  country,  a  declaration  that  it  Is  naU  ml  r 
In  Ipril,  1879,  the  court  pronoanced  i  ^  ^., 
divolring  the  marriage.  The  petitioner  tiMHiM  ij 
to  this  country,  where  she  baa  ever  sfaoii 
Being  desirous  of  marrying  again,  ahe  was  sdMW 
there  were  donbta  aa  to  the  validity  in  this  oodjfP 
the  decree  of  tbe  American  court,  and  she  a 
September,  1880,  preaented  a  petition  ta  tUi  1 
praying  for  a  declaration  that  her  marriage  visnii 
▼old. 

Tbe  case  was  undefended,  and  cameboforsl 
who  raised  tbe  question  whether  there  was  aaytUM 
which  the  court  could  proceed,  and  whether  te4r 
had  Jurisdiction  in  the  aenae  that  it  the  m«nls|»l 
abaolntoly  diaeolred  by  the  deoree  of  the  Uaited  T 
coart,  then  there  would  exist  no  marriage  apsa  t 
this  court  could  be  called  to  pronounce  an  opiiiflM 
the  learned  Jadge  directed  that  the  papaiashodr 
forwarded  to  tbe  Queen's  Proctor,  in  aoooidaaest 
the  prorislons  to  that  effect  contained  in  S3  &  S4 1 
c.  144,  es.  6,  7.  and  56  Vict  c.  31,  in  older  M( 
question  might  be  argued. 

The  case  came  on  before  Hannen,  P.,  and  aftari 
discussion  aa  to  whether  the  atotutea  cited  eatf' 
Qaeen's  Proctor  to  intorrene,  it  waa  arranged  i 
caae  ahonld  be  argued  on  a  demaner  to  the 
be  filed  by  the  Attorney-General. 

This  demurrer  haying  been  filed, 

Dec.  e.^iSfiV  H.  E.  Webiter,  A,0^  and  Mi 
support  of  the  demurrer.-^Incapacity  doss  aat 
marriage  void  ab  iniUo  without  any  oomplsiBtbdaf  I 
by  one  of  the  parties :  A.  v.  B.,  17  W.  R.  14»  I^  ^ 
k  D.  559 ;  impotenoe  only  renders  the  Bsniaga  isi 
If  the  parties  had  originally  chosen  to  corns  la  I 
court,  i.e.,  the  court  of  the  country,  wbaie  (^ 
tract  waa  made,  they  could  have  nndonbtsdlif  <' " 
bnt  they  were  equally  entitled  to  go  Into  ths  < 
the  country  of  domicile,  and,  having  done ao,  ths4 
of  that  court  ia  binding,  and  there  ia  no 
which  thia  oourt  can  pronounce  a  dedaloa. 

Bargrave  J>eane^  far  the  petitioner.— The  eib| 
not  aaaume  her  huaband'a    domicile    natil  1  ' 
here  the  facta  disclose  that  there  was  no  valid  1 
and,   therefore,  the    American    court  coald  bij^ 
Jurisdiction:    Nihogtt  v.  Nibog^    27  W.  &  ^ 
P.  D.  1. 

Sir  R.  E.  Webiter  repUed. 

The  foUcMring  cases  were  also  cited  ■*"^*'!^. 
Sinclair,  1  Hagg.  Oons.  294  ;  DalrgmpU  f :  ^wj^ 
8  Ilagg.  Oons.  64 ;  fferberi  v.  BC'^rbert,  %  H«  ^ 
263 ;  Scrimehire  v.  Scrimahire,  2  Hagg.  Oons.  3»;  / 
verton  v.  Telverton,  8  W.  B.  134,  1  8w.  *  ^-  '** 
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Hl«S  OfoVBT. 


TuBMXE  (oTHXRWira  Tmokpnh)  «»  TaoMffvoir.^''' Tsi  Orwill." 


Hmc  CbuMi. 


2MI  V.  2M^  8  W.  B.  666,  S  8«.  &  Tf.  91 ;  BimmUt^r. 
JlfiiUfM,S8v.4;Tr.67»8W.B.Pi«.Dig,16;  fiotfomayor 
▼.  Di  Ahtw,  16  W.  &  45$>  3  p.  Dv  1«  27  W«  B.  917, 
5^* D.  101 ;  Firehrm»w.Fir9brtu$,  26  W.  B.  617,  4 
F,  D.  68;  Harvey  r.  Fknie,  28  W.  B.  728»  5  P.  D» 
168,  29  W.  B.  409,  6  P.  IX.35.  81  W.  B.  iS^,  e^App. 
Oh.  48;  Brigg$  v.  Mf^  28  W.  B.  702,  5  P.  D.  168 ; 
aeoU  ▼•  AUameyGetiBrai,  11  P.  B.  ]>28,  85  W.  B.  Big. 
108;  and  The  LagltliiiMy  DeoUnatton  Act,  21  4;  22 
y!k(L  o.  93. 

Ctir.  oclir.  vtiHL 

J«tt.  24.-rHA]iiair,  P.,  aftor  atattng  Ihe  iaafcSi  Mid:— 
I  sin  of  opinion  thut  llito  out  Is  one  In  whkb  tiilB  ooort 
hma  no  Jariadiotlon  In  this  tense,  that  the  marriage  has 
been  totallj  and  absolntely  dissolved  Iqr  the  deoiee  of 
the  oonrtof  the  TToitsd  States,  and  therefore  there  is  now 
ni>  marriage  between  the  parties  irt^h  oan  be  dissolved 
or  deelared  nnll  and  void  by  this  ooort  Thoogh  the 
marriage  took  place  in  Bngland,  it  mnst  nndonbtedlj, 
aooordlng  to  the  deelsion  In  Harvey  t.  J^mI^  whidh 
iftat  np  to  the  House  of  Lords,  be  taken  to  be  prhn^ 
facie  an  American  marriage,  beoanse  the  hnsband  was 
domiciled  in  the  United  States,  and  primd  facie^  the 
courts  of  the  plaoe  of  domicile  have  Jarisdiotion  In  the 
matter.  If  the  parties  had  renudned  in  England  then 
NiboyH  t.  Ntboyei  is  an  aothority  for  saying  that,  under 
some  droumstances,  the  courts  of  thb  country  would 
hsve  had  jansdiotlon.  But,  as  a  matter  of  fact,  these 
parties,  sf  ter  the  solemnization  of  the  marriage  went  to 
tbe  United  States  and  there  took  np  their  permanent 
abode,  and  I  am  of  opinion  that  the  petitioner  acquired 
a  complete  domicile  in  the  United  States.  I  know  it  is 
aigued  on  her  behalf  that  this  Is  not  so.  It  is  said  thai 
she  was  originally  a  British  subject;  that  as  by  the 
law  of  Ekigland  the  matter  in  dispute  between  herself 
and  her  hnsband  would  have  been  Aspoeed  of  by  a 
declaration  that  the  marriage  was  null,  she  was  tfaereflove 
entitled  to  treat  it  as  null  and  void  from  the  beginning ; 
and  that  consequently  she  never  lost  her  English 
domicile,  but  by  the  law  of  Bhg^d  has  remained  a 
BiMsh  sul^ect.  The  fallaey  which  underlies  that 
argument  appears  to  me  to  be  evident  from  tUs : — A 
womsn  when  she  marries  a  man,  not  only  by  construc- 
tion of  law  bat  as  a  matter  of  fftet,  acquires  the 
domicile  of  her  husband  if  she  Hvee  with  him  in  the 
country  of  his  domicile.  Are  the  petitbner  not  only 
married  an  American  dtisea,  but  after  the  marriage  went 
with  him  to  the  United  States  wUh  the  intention  of  taking 
up  her  permanent  abode  with  him  in  the  country  of  his 
domicile.  It  is  to  be  remembered  that  the  marriage 
before  it  was  anunUed  was,  by  ^e  law  of  England,  not 
absolutely  void,  but  only  voidable  at  the  Instanoe  of  the 
injured  party.  The  petitioner  might,  hod  she  thought 
fit,  have  enjoyed  all  the  advantages  of  a  wife,  save  that 
of  marital  intercourse.  The  mcrrlage  having  been 
edtered  into  in  1872,  it  was  not  unta  1879  siw  instituted 
proceedings  to  have  it  set  aside. 

I  am  of  opinion  tiiat  at  the  tBne  of  the  institution  of 
that  suit— which  is  the  tumiog  point  of  tiie  case 
the  domicile  of  the  pstlthmer  was,  in  fact  and  law,  in 
the  Unitad  States,  and  that  therefore  Ite  court  of  the 
United  States  had  Jurisdiction  to  annul  the  marriage. 
On  this  ground  I  dismiss  the  petitfcm. 

FeMi&n  diimheed. 

SoUcitor  for  the  petltloMr,  8.  H.   2Wnsr,  Qaeen'a 
Pfcctor. 


} 


XflNhao. 


Pkob.Dlv.«Adm.I>iv.l 
Admiraltgr. 

**Td  Orwkll."  (o.) 
Phufio0— jetton  under  Lord  OamphelFe  Ad  (9  S  10 
Ttcf.  e.  n)^WrU  of  inquiry  htforenheHff. 


Fn  an  adWin  to  feoemr  far  lom  of  Hfe  tuular  £or4 
Oempheffe  Ad,  retained  in  ihe  AdnUraUy  Diwieiom 
undtr  eeeUon  11  of  the  Jmdioaiyre  Aet,  1875,  ike  oemH 
-^here  haviny  been  defanU  in  pUadtny^-'^ononneed 
inieHoeniory  fudgmeatt  and  ordered  the  dmmmgee  pro- 
ce0cM  ferk>le  ateeeeed  on  a  vnH  of  inqairy  direttei  to 
theeheHffofMiddheex. 

This  mn  an  actfcm  instituted  on  behalf  of  Mary  Ann 
Hughes  and  four  of  her  children  againat  the  ownen  of 
the  vessel  OrwM  to  recover  compensation  under  Lord 
Campbell's  Act  in  respect  of  the  death  of  her  husband  In 
consequence  of  a  collision  between  The  OrweU  and  the 
schooner  Margarei  Xetoisi 

The  owners  of  The  OrwM  appeared  in  the  notion,  bttt 
The  OrweU  having  on  the  7th  of  December  been  found 
solely  to  blame  for  the  collision  in  an  action  of  damago 
in  rem  lustltated  against  her  in  this  court,  no  appUoa- 
tion  was  made  to  transfer  the  present  action  to  the 
Queen's  Bench  Division,  and  no  defence  was  delivered 
therein. 

The  ptaintifls  afterwards,  on  the  14th  of  March  last, 
took  out  a  summons  retncnable  before  the  registrar 
calling  upon  the  defendants  to  show  cause  why  tbe 
plaintifEi  ahonld  not  b«  at  liberty  to  enter  np  iii(sr- 
locntory  Judgment  for  damages  to  be  aeseesed,  and  mhj 
such  damages  should  not  be  aisesssd  on  a  writ  of  inqniay 
dhreetsd  to  the  sheriff  of  I 


March  16. — ^The  summons  was  now  referred  to  the 
judge^  and  by  him  adjourned  into  court. 

Bamm,  Q.€^  for  the  plaintiffs.— The  provlsioM  of 
Lord  Oampbeirs  Act  (9  4;  10  Viet  c  98)  require  that 
the  damages  ia  actions  under  that  Act  should  beaaaassed 
by  a  Jury,  but,  even  if  the  court  has  a  diioretien,  it 
ought  to  exercise  it  ia  sending  this  case  to  the  eheriff  for 
assemment  of  the  daaugee:  TheBernina,  35  W.  B*  814, 
12P.D.68;  Bolesof theSnprenaOonrt^oid.27, ik4. 

BaQeee.  for  the  defendanti,  oonfni,  referred  to  The 
Gerirnde,  ante,  pp.  191,  616,  12  P.  D.  204,  and  the 
Merchant  Shipping  Act,  1854,  s.  514,  as  showing  that 
the  court,  in  its  discretiou,  ought  to  refer  the  queation 
of  damagee  to  the  registrar  and  merdiants  in  the 
ordinary  way. 

The  PsBsmmn.— 1  am  of  opinion  that  this  •ppU- 
oatlon  shoold  be  granted.  It  was  eetabUshed  by  The 
Bomina,  that  actions  nndei  Lord  €UmpbeU*s  A^  were 
not  within  the  Jurisdiotioa  of  the  AAmicalty  Oa«rW 
but  they  have  been  brought  within  the  Jmrisd&etian  of 
this  difisioa,  because  now  any  action  aMy  be  bngi  in 
any  division  of  the  High  Court,  though  if  it  is  not 
part  of  the  businam  amigned  to  that  diiision  it  4Bay 
be  tnusferred  to  a  mere  appropriate  divisi0n»  Hsne 
an  action  under  Lstd  OampteU's  Aet  has  bean 
in  this  diviilon  and  the  defendants  have  act 
that  it  sho«ld  be  tsansf eired  to  the  Qneea'e 
Division.  Theasfers,  on  tha  above  printtfto,  I  am 
entitled  to  CMteitain  tUa  appUMtioU:  fion^  thmitrMi 
il  to  deal  with  this  appUcatimiP  My  daairimi  in 
The  Gertrude  has  basn  piessed  upon  m*  Thee«» 
I  held  that  if  the  partiaa  agreed  to  cease  in«»  this 
I  division  it  meat  be  aisnmed  that  they  agreed  te  bane 
tha  aolion  tried  accordii«  to  the  law  and  paactko 
administered  hi  this  divisioo.  If  I  found  thatlni^sastiso 
this  assnmntion  was  wronsf  I  shoaM  oestainlv  aefnsO'te' 

(a.)  Beported  by  0.  F.  JnaaTT,  Esq.,  BarrisUc-at^Law. 
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High  GorsT. 


**TBBPAUniK." 


HiOH  Qoun 


«llow  the  traiufer  of  aotloni  to  thli  dlTition*  or  ahoald 
tranafer  tb«m  If  brought  here.  Bat  iu  The  Qtrtru^t 
there  was  solely  a  qaeetion  of  damaget  to  be  decided » 
and  the  registrar  was  not  fettered  bj  snj  Act  of  Parlia- 
ment. Here,  however,  I  am  not  left  free ;  I  am  exer- 
cising the  Jarlsdictlon  arising  under  Lord  Oampbell's 
Act  In  that  Aot  it  is  said  that  the  damages  are  to  be 
assessed  by  a  Jury,  whioh  is  also  to  apportion  them. 
Neither  Is  there  in  this  oase  any  assent  on  the  part  of  all 
parttas  to  the  case  being  decided  aooording  to  the  special 
practice  of  this  di? Ision ;  and  I  am  therefore  bound  to 
send  the  case  to  a  Jury  unless  there  is  such  consent. 
Befexence  has  also  been  made  to  section  5U  of  the  Mer- 
chant Shipping  Acty  186i,  but  it  is  sufficient  to  say  that 
what  has  been  done  in  regard  to  cases  under  that  section 
has  been  done  under  the  spedal  prorlsionsof  that  Act 
I  therefore  gi?e  interlocutory  Judgment  as  prayed/ and  I 
direct  that  the  damages  shall  be  assssssd  by  a  Jury. 

Solicitors  for  the  plaintiilf^  FriUshard  A  8oH$. 

Solicitors  for  the  defendants,  CMlaUe^  A  Warion. 


Prob.  Di?.  k  Adm.  Dif . 

Admiralty. 


Dee.  6. 


"Thb  Pabihiah."  (a.) 

Pradiee — Begiitrar  and  merehcMU-^Beeeipt  of  evidence 
— OmU'toBaminaHon  of  deponenU-^Ord.  37,  r.  S. 

AffidatiU  hroughi  into  the  Admiralty  Begiiiry  in 
iupport  of  (Haimi  filed  there  are^  hy  the  pradiee  of  the 
comlrt^  reoeiwahle  in  evidence^  notwiihetanding  thai  ordere 
made  for  the  croee-examinaiion  of  the  deponenU  have  nei 
been  complied  teUh.  At  the  Bame  time  the  weight  in 
evidence  to  he  attached  to  affidavits  tmcrosa-ttoamined  to 
i$  for  Me  regidraif^  who,  in  hie  diiortHon,  may  require 
the  d^pWMnti  to  he  eaoamined  either  in  lAe  regietry  or 
under  a  commieeion  abroad^  and  if  no  examination  of 
the  deponente  takee  plaeCf  refuee  to  find  in  favour  of  the 
daim^  an  the  ground  thai  the  evidence  in  eupport  of  it 
doe$  not  eati^fy  him  that  it  is  valid,* 

This  was  an  action  of  damage  instituted  on  behalf  of 
the  owner  of  the  French  Teasel  La  Marie  against  the 
steamship  Paridan, 

The  owners  of  The  Pa/ri^n  admitted  their  liabOity 
for  fifty  per  cent  of  the  damage  proceeded  for,  and  an 
order  was  made  referring  the  assessment  of  damages  to 
the  Li?erpool  district  registrar,  assisted  by  merchants. 
Thereupon  the  pliintifl  filed  their  cliim  In  the  district 
registry  at  Lirerpool,  and  hims^f  made  an  affidavit  in 
support  thereof.  On  this  affidavit  being  filed  the 
defendants  gave  notice  to  the  plaintiff  to  attend  in  the 
district  registry  for  croas-ezamlnation,  and  obtained  an 
order  from  the  dhttrict  registrar  directing  the  plaintiff  to 
attend  for  cross-examination  at  the  reference.  The 
plaintiff  did  not  attend  at  the  commencement  of  the 
reference,  and  it  was  then  stated  on  bis  behalf  that  he 
resided  in  France,  and  that  if  his  cross-examination  was 
•till  deafared  It  would  be  more  convenient  to  him  for  a 
commission  to  issue  to  take  his  evidenoe  abroad.  The 
district  registrar  was  of  opinion  that  it  would  be  more 
aatlsfaetoiy  ttiat  the  plaintiff  should  attend  for  croes- 
examinatton  in  this  country,  but  referred  the  matter  to 
the  Judge,  stating  the  above  facts,  and  desiring  direo- 
tiona— firsti  as  to  whether  the  affidavit  of  the  plaintiff 
ought  to  be  need  at  the  xef eience  as  he  had  failed  to 
appear;  secondly,  if  he  were  to  be  cross-examiaed, 
whether  he  should  attend  before  the  district  registrar 
for  the  purpose,  or  be  allowed  to  give  his  evidence 
abroad  under  a  commlsaion. 

*  See  £a  Trinidad  v.  Browne,  aitCe,  p.  138. 
(o.)  Reported  by  O.  F.  Jbmxbtt,  Erq.,  Barrister-at-Law. 


Charhe  HaU  Q,0.,  and  8tM$,  on  bshilf  o(  the 
plaintiff,  referred  to  old.  87,  r.  2,  allowing  the  svidssn 
in  references  In  admiralty  actions  to  be  gi? oa  bj  sSdivi^ 
and  contended  ttiat  although  the  district  rtglifcnr  v« 
entitled  to  say  what  evidenoe  he  required,  (lis  proper  sil 
most  convenient  course.  If  further  evidsnos  wsi  nqiM 
waa  for  a  oommiseson  to  tssne  under  whkh  tlis  ^til 
could  be  examined  in  France. 

/•  WaUoUf  for  the  defendants,  referred  to  oyi  38,  l 
S8,  and  Concha  t.  Ooneha,  85  W.  R.  477,  U  App.(k 
fAlf  as  showing  the  general  Intentiou  of  tiis  Bskiflf 
the  •  Supreme  Oourt^  that  evidence  given  oa  ifllsril 
should  be  subject  to  cross*cxamination. 

BcTT,  J.— I  think  the  proper  course  fai  tliii  one  ii  fee 
the  district  registrar  to  receive  the  affidavit  of  the  pUrit 
but  I  also  think  he  is  perfeoUy  withia  his  rlghtiif  ten- 
fuses  to  give  the  statements  hi  it  any  weight  ulmal 
until  the  plaintiff  has  been  cross-examined  site  kmff 
abroad.    It  may  be  doubtful  whether  the  Saprmi  (W 
Bulea  give  the  registrar  power  to  order  the  mm  inabi 
tlon  of  a  deponent  who  resides  abroad  ;  bat  It  if  fiAi 
open  to  him  under  the  practice  now  in  foroi  ioaj"l 
am  not  satisfied  with  the  affidavit,  and  diiilihM 
the  oral  evidence  of  the  party  making  the  afBM*  ^ 
course  the  district  registrar  may  adopt  on  tts|iit^ 
in  my  opinion,  entirely  In  his  discretion.  ^^ 

The  next  qaettion  is  this,  supposing  tiie  distiicti#B 
in  his  discretion  requires  th%t  the  depoosst  iho#  * 
orally  examined,  before  the  diatriot  rsg&itfsrooiili^ 
any  weight  to  the  affidavit^  and  the  party  on  whoM>tf 
the  affidavit  has  been  made  wiahee  to  f arth«  wg* 
his  case  by  the  deponent  being  so  orally  ^i"'^. 
how  is  the  examination  of  the  deponent  to  htkaf|Mi 
Is  tiie  examination  to  be  under  a  commiiiloa  ^^'^ 
on  the  production  of  the  deponent  in  ttli  ooiw 
This  is,  again,  a  question  very  much  for  the  diwraitou^ 
the  district  registrar.    In  my  opinion  there  is  s  uM, 
difference  between  a  case  where  the  V^'^^^'^T 
amination  is  In  questkm  it  a  party  to  the  srtha,MW- 
case  where  he  is  not  a  party  to  the  action.  It  sdipM* 
who  Is  not  a  party  to  the  suit  is  resident  abrosd  it  vm 
probably,  be  impoasible  to  enf oree  his  attsndisei  h* 
It  is  quite  a  different  thing  where  the  dspoMitM 
party  to  the  acticii,  who  has  it  entirely  within  hiig^ 
to  come  or  to  stay  away.  There  is  another  qmttejf* 
I  think  should  be  taken  into  consideration  I7  ^'"J 
registrar — namely,  the    question   of   convsatoM**} 
expense  ;  for,  whilst  it  may  be  unreasonsUstonfr" 
the  attendance  of  a  man  resident  in  BtsbI,  it  ■ji| 
right  t)  compel  the  attendance  of  a  party  nrfA* 
France.    Here  the  plaintiff  is  the  pereon  who  hai  il 
the  affidavit    He  resldee  at  Qranrille  in  Friso%i 
there  is  no  evidence  that  he  U  reaUy  Ul.   la  the 
of  such  evidence  I  think  the  df 
discretion  s«y,  ''I  shaU  hold 
sion  in  favour  o(  the  pblntUTi 
submits  himself  to  croas-examinal 
too  ill  to  come  to  this  country  within  a  •«-.-—-   . 
there  is  no  reason  why  a  commission  should  not  iiM** 
the  purpose  of  his  being  orois- examined  abfoed;^ 
he  is  not  too  ill  it  is  more  convenient  that  be  «J 
come    over    here.      The   discretion  is  in  tiie 
registrar. 

I  may 
with  the 
Ooneha^ 
the  matter  ae  one  of  discretion  u 

Solldtora  lor  the  plaintiff,  Stokee,  Samadert,  *^ 

Solidton  lor  the  deteadaats,  ffai,  Ukkinm^,^^ 


ar.  -| 

ly  add  that  my  deciBlon  doee  not,  I  thlBM^! 
ic  opinion  of  the  Court  of  Appeal  ia  O^Lj 
X,  more  eepeclally  as  the  House  of  Lordif^^ 
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OovBT  ov  Aypial. 


AKDaaws  V.  Barnbs. 


OOUBT  OF  AfFBAL. 


Cowt  nt  Ayyuu 

Ffom  Ohm.  Di?.  Maj  29,  30 ;  June  12. 

Ansbewb  v.  BABinn.  (a.) 

PnuUn^aaUcUiOir  and  dUni  eoiU-^uriadidimi  to  order 
m  mUaUo  maiter$^Judioature  Aei^  1873,  i,  28— 
£.  8.  C  1888,  ord.  66,  r.  I. 

TJm  Court  of  Ohanoory  formerlif  had,  and  the  High 
Oomi  in  maUen  of  equiidbU  JurUdletion  now  hat,  a 
gmerai  ditertUonary  powor  to  award  omU  a$  between 
eoUeUor  and  dienU 

QoflM0,  whother  euch  power  eaoieii  in  maUere  of  com' 
ton  law  Jwritdidion. 

Moidue  «.  Palmer,  19  W.  B.  86,  L.  R.  6  Ch.  App.  22, 


Oodttumi  «.  Bdwiidf,  88  fF.  E.  446, 18  Oh.  D.  449, 

QtM^pfOffOd* 

DeBuion  of  Kay,  J.,  affirmed. 

Appeal  firom  Eaj,  J. 

The  action  was  one  relating  to  the  eoftody  and  poa- 
aeeilon  of  a  small  tnut  land  of  £162  2i.  8d,  ooUaoted 
at  the  parish  ohnioh  of  St.  Lake's,  Kew  Kentish  Town, 
bj  means  of  olEsrtozy  and  alms  eollsetlons  for  the  par- 
yomoi  IraHding  a  parish-toom  to  he  ased  as  a  Sandaj- 
ediooL 

The  plaintiflli  were  the  Tiear  and  ohnrohwardens  of 
the  parish,  and  the  defendants  were  the  treasurers  of  a 
taflding  committee  that  had  been  appointed  to  oarrj 
eat  this  object.  The  fond  in  qaettion  was  in  the  custody 
eC  the  defendants,  and  the  plaintiffs  claimed  to  hafe  the 
fmid  transfeired  to  them,  alleging  that  the  fund 
feed  been  handed  to  the  defendants  by  the  plaintiifs 
I  wpon  certain  conditions  only,  which  had  not  been,  and 
I  ecnld  not  be  now,  fulfilled,  and  that  the  plaintiffs  were 
now  the  proper  persons  entitled  to  thecuetodyof  the 
faDd.  The  defendants  denied  that  the  fund  had  been 
transferred  to  them  in  the  manner  alleged  by  the  plsln- 
tUh»  and  claimed  to  be  the^roper  pereons  entitled  to  its 
•ostody. 

Kay,  X,  dismissed  the  action,  and  being  of  opinion 
that  the  litigation  was  most  unjustifiable,  and  that  the 
fond  abonld  be  protected  to  the  utmost,  he  orderei  that 
te  plaintifh  should  pay  the  costs  of  the  defendants  as 
between  solicitor  and  client. 

The  plaintiffs  appealed  from  that  part  of  the  order 
which  directed  them  to  pay  the  defendants'  costs  as 
between  solioitor  and  client. 

i     Swei^fon  Body  {Rienaihaw,  Q.O.,  with  Mm),  for  the 

[sppellanta. — ^The  judge  had  no  jarisdiction  to  order  the 

Iflaintiih  to  pay  the  defendants'  cosU  taxed  as  between 

pJoUdtor  and  client  Thoogh  the  defendants  are  trastees 

hef  tbie  money,  the  plaintiffs  are  not  their  eutui  que 

I  kueUm    The  old  Oourt  of  Ohancery  had  only  Jurisdio- 

I  Hon  to  order  costs  to  be  paid  as  between  eolicitor  and 

\  client  (1)  where  charges  of  fraud  or  scandal  were  made 

!  and  not  proved ;  (2)  where  a  public  officer  was  made 

I  defendant  in  respect  if  his  official  oapadty :  Udenhorough 

X  Arekkiehop  of  Canterbury,  2  Bust,  93 ;  (3)  where  a 

tmstee  is  defendant  in  asuit  unsnocessfnUy  instituted 

agalnet  him  by  eeetui  que  tmete.    The  present  case  does 

aot  come  under  any  of  these  heads.   The  Jndicature  Act 

lee  not  enlarged  the  Jnrlsdictloi^  of  the  Ohancery  Divi- 

liim  as  to  coats :  ord.  66,  r.  1 ;  /n  re  MiUe'  Eitaie,  35 

W.  B.  65,  84  Gh.  D.  24;  Annual  Practice,  1887-8,  p. 

761.    Costs  as  between  solicitor  and  client  cannot  be 

given  by  way  of  damages :  Coekburn  ▼•  Edwarde,  30 

W.  B.  446, 18  Ch.  D.  449. 

He  also  referred  to  Turner  ▼•   Colline,  20  W.  B. 
385,  L.  B.  12  Eq.  ^8,  L.  B.  7  Gh.  App.  329,  19  W.  B. 


(ci)  Beperted  by  M4  J«  Bbanai  Si^ii  Batrittfr»at«];-aw« 


Oh.  Big.  83  ;  IMe  ▼.  Paee,  1  Beav.  600 ;  Attorney- 
General  yr,  Compion,  1  Y.  ft  0.  G.  417 ;  Attorney-Cfeneral 
▼.  Oumming,  2  Y.  ft  G.  0.  139 ;  Saundere  ▼.  Saundere, 
6  W.  B.  479,  3  Drewry,  387 ;  Foreeier  ▼.  Read,  19  W.  R. 
114,  U  B.  6  Gh.  App.  40 ;  Mordue  ▼.  Palmer,  19  W.  B. 
86,  L.  B.  6  Oh.  App.  22.  [Gotton,  L.J.,  referred  to 
Dungey  ▼•  Angove,  2  Yea.  Jan.  304,  313.] 

Marten,  Q.C,  and  8.  W.  Worthington,  for  the  re- 
spondenta,  the  defendants.— The  plaintifEa  claimed  as 
oeffttt'  qfu  truete  of  this  money  on  the  footing  of  a  result- 
ing trust.  [GoTTON,  L.J. — But  Kay,  J.,  has  decided 
that  tbey  are  not  ceatttj  que  truete,  and  that  is  not  ap- 
pealed from.]  If  they  claim  to  be  oeetui  que  trueti  that 
is  anfficient  to  gifc  jnriadiotion  as  to  coeta.  [Gonoir, 
L.J. — The  early  cases  as  to  aoandal  may  throw  aome 
light  on  the  maHer  as  to  Juriadiction  :  Ex  parte  Thorpe, 
1  Yea.  jun.  894.]  Mordue  ▼.  Palmer  fully  reoogniaes  the 
general  jarisdiction  of  the  Oourt  of  Ohancery  to  order 
costs  to  be  paid  as  between  solicitor  and  client,  and 
Bdenborough  ▼.  Arehbiehop  of  Canterbury  is  distinctly 
in  our  fa? our,  as  is  also  Neavee  ▼.  Spooner,  ante,  p.  257. 

8wi^fen  Eady  replied. 

On  the  conclusion  of  the  argument  the  junior  counsel 
on  each  side  undertook  to  look  into  the  early  cases  on 
the  subject  and  submit  them  to  the  court 

The  following  additional  cases  were  accordingly  sub- 
sequentiy  cited  :  Jonee  ▼.  Ooxeter,  2  Atk.  400;  Bur/ord 
[Bailiffe  of)  ▼.  Lenthall,  2  Atk.  551  {  Cartwright  ▼. 
Hateley,  1  Yes.  jun.  292 ;  Ex  parte  Bimpeon,  15  Yea. 
476  ;  Ourrie  ▼.  Pye,  17  Yea.  462 ;  Dufdop  ▼.  Hubbard, 
19  Yea.  205;  Aitomey-Qeneral  ▼.  Haherdaeheri^  Co,, 
4  Bro.  G.  0.  178  ;  Fenner  t.  Taylor,  5  Madd.  470 ; 
Palmer  ▼.  Waleeby,  16  W.  R.  924,  L.  B.  3  Gh.  App.  372. 

Cur,  adv.  vulU 

June  12.— *The  judgment  of  the  oourt  (Gotton,  Fbt, 
and  LoFsa,  L.JJ.)  was  deliTcred  by 

Fat,  L.  J. — In  this  ease  the  plahitifla  sought  to  reco? er 
from  the  defendants  a  small  sum  of  money  held  on  tru«t 
for  certain  parochial  purposes.  The  plain tifCs  failed,  and 
Kay,  J.,  dismissed  the  action,  with  costs  to  be  paid  by  the 
plaintiffs  as  between  solicitor  and  client,  on  the  ground 
that  the  fund  ought  to  be  preserred  intact  and  unimpaired 
by  the  plaintiffs'  wrongful  daim,  and  that  this  would 
not  be  the  esse  if  the  defendants  were  to  receife  the 
difference  between  costs  on  the  two  scales  out  of  the 
fund,  which,  as  trustees,  they  would  be  entitied  to  if 
not  paid  by  the  plaintiffs.  The  only  question  raised 
is  whether  Kay,  J.,  had  any  juriadiction  to  make 
thia  order.  The  auit,  reUting  to  the  custody  and 
possession  of  a  trust  fund,  is  clearly  one  which  would 
hafe  been  proper  and  peculiar  to  the  Oourt  of  Ohancery 
when  that  court  existed,  and  the  question  therefore  is 
whether  that  court  had  Jurisdiction  to  make  such  an 
order  in  such  a  case.  The  jurisdiction  of  the  Lord 
Ohancellor  in  costs  was  essentially  different  to  that  at 
common  law.  "The  gifing  of  costs  in  equity,"  said 
Lord  Hardwioke  in  Jonee  ▼.  Ooxeter,  *'  is  entirely  dis- 
cretionary, and  is  not  at  all  conformable  to  the  rule  of 
law."  '*  Gourts  of  equity,"  said  the  same  great  Judge  in 
another  case,  **hafe  in  all  cases  done  it"— /.e.,  dealt 
with  coets— ''not  from  any  authority"— <.e.,  as  we 
understand,  from  any  statutory  or  delegated  authority 
— "  but  from  conscience  and  arbitrio  boni  viri,  as  to 
the  satisfaction  on  one  side  or  other  on  aooonnt  of 
▼exation  " :  BaUiffe  and  Corporation  of  Bwrford  t. 
Lenthalh  An  examination  of  the  older  general  orders 
of  the  coort  made,  not  under  any  statutory  authority, 
but  from  the  generid  and  inherent  authority  of  the 
Lord  Ohancellor,  wiU  show  that  the  court  exercised  a 
moat  wiae  discretion,  not  only  as  to  the  circumstances 
under  which  costs  were  to  be  awardedj  but  apparentiy 
as  to  the  measnve  tnd  fnlnoss  of  the  eestsi    The  gcneriil 
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orders  will  be  found  to  use  very  Taried  langnage  ex- 
preaaing  different  measures  of  estimation.     We  have 
references  not  onlj  to  costs  and  ordinary  oosts  (Ord. 
17th  Kofember,  1635,  "  Saunders,'*  p.  180),  but  to  full 
costs  (Ord.   22nd  August,   1654,  ihicL,  p.  262} ;    full 
costs  and  charges  in  travel,  attendance,  and  otherwise 
(ihid.,Tp,   265);    '*good   oosts"  (Ord.    14th    January, 
1617—8,  ^  291,  17th  November,  1685,  p.  183);  <<very 
good   oosts"  (Ord.  17th  November,  1631,  p.  66,  S5th 
November,  1658,  p.  280) ;   *'  atmost  oosts  to  be  assessed 
by    the  oourt"  (Ord»  99th  January,  1618— 9,  p.  116); 
*'  uttermost  ooet  and  charge  to  be  assoesed  by  the  oourt " 
(Ord.  April,  1596,  p.  69);  "double costs*'  (Ord.  17th 
November,  1635,  p.   189) ;  "  treble  eosts  and  quadruple 
oosts"  (Ord.  29th  January,  1618— 9»  p.  117).    It  would 
be  useless  to  attempt  to  lasoertain  the  predse  value 
of  the  expressions  used,  but  they  are  inconsistent  with 
any  notion  that  the  oourt  was  conflned  to  one  meaiure  of 
eosts.     The  eame  coUtrol  over  the  amount  of  oosts 
is  shown  by  thelftnguage  frequent  ia  suoh  otdersi  which 
asserts  the  full  disoretlon  of  the  oourt  in  this  matter* 
"Such  costs  as  the  court  shall  think  reasonable"  (Ord. 
29th  October,  1683,  p.  359)  and  **such  costs  as  their 
lordships  shall  think  fit  to  infliet**  (Ord.  S9th  Oetofter, 
1692,  p.  397)  are  instances  of  numerous  like  etpressions. 
Again,  the  makers  of  theae  ordef  s  eserefsed  a  right  to  fix 
arbitrarily  the  amount  of  oosts  to  be  paid  in  partioular 
oases ;  that  in  1669  (Ord.  12th  February,  1669—70,  p. 
385)  10s.  was  fixed  as  the  costs  to  be  paid  for  every 
frivolous  exception  to  a  master's  report,  which  sum  in 
1689  (Ord.  17th  January,  1669—90,  p.  387)  was  in- 
creased to  S0s«,  and  many  similar  Instaneea  may  be 
found.    Lastly,  in  the  particular  case  now  before  ua  of 
the  failure  of  the  plaintuE,  we  find  the  orders  of  August 
22, 1654  (f.  265),  profiding  that  the  plaintiff  should  pay 
the  defendant  "  his  full  coets  upon  a  bill  of  oosts  to  be 
allowed  by  the  six  clerks,  op  any  two  of  them ;  and  in 
case  the  court  upon  the  hearing  shall  find  the  suit  to 
have  been  vexatious,  the  coUrt  shall  give  additional  oosts 
against  a  plaintiff,  to  be  pronounced  by  the  court  at  the 
hearing,  besides  the  said  costs  to  be  taxed  upon  the  bill.'' 
The  Jurisdiction  of  the  Court  of  Chancery  in  the  matter 
of  cobts  has  been  supposed  by  an  eminent  writer  on  the 
subject — Mr.  Beames-^to  be  derived  from  the  recently- 
repealed  statute,  17  Rloh.  9,  c.  6,  which  enaots  that 
"  forasmuch  as  people  be  compelled  to  oouie  befbre  the 
King's  Council  or  in  Chancery  by  writa  grounded  upon 
untrue  suggestions,  that  the  Chanoellor  fbr  the  time 
being,  presently  aftet  tuch  euggeetlons  be  duly  found 
and  proved  untrue,  shall  have  power  to  ordain  and 
award  damages,  aeoording  to  bis  disoretion,  to  him 
which  is  so  troubled  unduly  as  afore  is  said."    It  may 
be  that  costs  are  included  under  the  word  damages. 
But  it  will  be  observed,  as  hes,  indeed,  been  long  ago 
pointed  out  by  Coke  (4  Inst.  88)  that  the  Jurisdiotlon 
thus  given  only  arose  after  proof  of  the  untruth  of  the 
allegattoup,  and,  therefope,  could  be  exercised  only  on  or 
after  the  hearing  of  the  oauae.    It  cannot,  therefore,  be 
the  foundation  of  the  Juriedietion  to  awapd  oosts  in  all 
stages  of  the  suit,  and  fbr  the  insuffloieiMqr  ee  well  as  the 
untruth  of  the  matters  alleged.    The  feoords  of  the 
Court  ot  Chancery  during  the  last  oentury  show  that  in 
numerous  oases  it  has  exercised  the  right  of  giving  coets 
between  attorney  and  client,  or,  to  use  the  more  recent 
language  of  the  cases,  between   solicitor  and  client. 
Such  costs  were  awarded  in  the  cases  of  AUorney' 
Gener&l  V.  Hahtrdoihert'  Co,  and  Cttrrie  v.  Pye  to  an 
heir  at  law  ttiade  a  party  to  a  suit  relative  to  a  charity ; 
in  Eoi  parU  Thorp  to  oveditors  of  a  bankrupt  who,  as 
petitioner,  applied  in  bankruptcy  to  set  aside  a  com- 
mission  fraudulently  sued  out  to  dear  the  bankrupt 
from  his  debts  ;  in  Dungty  v.  ^Ifi^ot a  to  a  landlord  made 
defendant  by  a  tenant  to  a  bill  of  interpleader,  which 
had  been  brought  by  the  tenant  in  ooUueion  with  a 
stranger;  in  A  parte  Bimpmm  and  numerous  other 


oases  on  the  ground  of  soandal ;  in  Edtnkrmjk  t. 
Arehhi$hop  of  Oanierhury  to  the  AttOraey-Oensnl,  asd 
also  to  the  Archbishop  of  Canterbury  and  the  Biihop  o( 
London,  where  the  plaintiff  sought  to  restrain  the  indoe- 
tion  of  a  particular  person;  in  FcJmtr  v.  WokA^ 
against  the  ne<t  friettd  to  a  pefiOll  t&  Whose  naaMttria 
had  been  filed  by  this  next  friend  falsely  sUeglDg  bin  tQ 
be  ot  unsound  mind. 

In  none  of  the  cases  which  we  have  coaiultsd  kn  flu 
oourt  stated  any  limitation  ot  its  jurisdietio&btviri 
oosts  ai  botw«en  eoUoitor  and  tfleiit,  thoegh  farfoai«b* 
ounntaneea  have  been  stated  ae  inlhieMtag  tte  Hi' 
cretion  ot  the  Oouft— In  acme  eases  to  riadieeli  tti 
honour  and  Justice  of  the  court,  aild  hi  Maif  t 
WaUihy  on  the  ground  of  the  right  of  the  a^ittMl  ii 
indemnity,  the  reason  alleged  by  Kay,  J.,  tor  smttv 
them  in  the  preeent  oaae.  The  general  JaiWiolioi  rf 
the  Court  of  Chancery  in  thia  respect  is  itiM  ill 
great  oleamete  by  the  Lord!  JasHeei  ia  Mviiti  t. 
Po/mer.  In  the  course  of  a  chancery  suit  I  nknw 
was  made  to  arbitratioui  whidh  ordefod  thiljbff* 
should  be  in  the  determination  of  the  atMor* 
He  awarded  them  as  between  soUdtor  ml  dtti 
and  the  Court  of  Appeal  held  that  as  tb  life^ 
ence  Was  in  dhancery  the  arbitifltof  bi  |Mr 
so  to  do.  *'The  Common  Law  CoattC  ^ 
Mellieh,  L.J.,  "have  no  power  to  give  OstiCiMM 
solicitor  and  client,  and  therefore,  when  tlim  b  I 
reference,  the  arbitrator  cannot  give  any  otbi!  te 
costs  between  party  and  party.  But  it  ti  otliafli 
with  courts  of  equity  ;  and  I  therefore  thinltthUM 
a  reference  as  to  oosts  is  made  by  a  court  of  i4# 
the  oourt  gives  the  arbitrator  Jurisdiction  to  ifudMi 
as  between  solloitot  and  client  if  he  shall  think  ^  j 
was  argued  that  In  Cocklum  T.  EdvXifdi  t^HlM 
view  was  taken  by  the  Court  ot  Appeal,  but  ttw  pAI 
then  only  rose  indirectly,  and  the  point  does  iiot  ippii 
to  have  been  argued.  If,  therefore,  there  1«  tty^ 
crepancy  between  this  ease  and  Mcrdu$  v.  Paio»t^ 
think  that  the  decision  In  the  latter  ease  maitpwwjt 
not  only  as  more  express,  but  as  being  in  aeeoRttii 
with  the  earlier  authorities.  From  this  consldsfitfoili 
the  earlier  authorities  we  oondude  that  there  wss  IbIMb 
in  the  Court  of  Chancery  at  the  time  of  its  altoUMi 
general  and  discretionary  power  to  award  eoiti  li|>| 
tween  solicitor  and  client  to  a  successful  parff ,  ** 
when  the  Justice  ot  the  ease  might  so  requtoe,  arft* 
Eav,  J.,  therefore  had  Jurisdiotion  to  maks  tbswij 
which  he  pronounced,  and  consequently  that  tiiits0» 
fails.  As  the  nature  of  the  suit  was  oneotsqnir^ 
Jurisdiction,  the  question  whether  the  Judges  of 
High  Oourt  have  any  power  to  award  ooots  u  I  ' 
sdieitor  and  client  in  matters  of  common  law  ]< 
tion  does  not  arise,  and  on  it  we  exprese  noopioloa. 

Solieitors,  T.  Blair ;  G.  M.  Jamwm* 


FtomQ.B.  Div.  Ki^'^ 

GtJABDiAira  OP  DoiicHWTBH  tTkiok,  AppdMf* 

OtJABBZAirB  OF  POFLAR    UsiOV,    SeipOluMf'  {N 

Poor  law^SetUtrMHt^Deriwative  ietUetmni  o/  j*! 

firom/iUker^Rdention  o/tueh  teitlemwt  ofUr9K0^\ 

-^Divided  ParuhtB  Aii.  1876  (89  is  AO  VidLufXh 

s.  35t 

By  MUon  85  of  %ht  Divided  PartihH  Adty  1876,"^ 
person  Bhall  he  deetned  to  have  derived  a  tM$mtdK 
any  e€her  person,  .  .  .  eoeeepi  in  the  case  e/  s  i^ 
from  Aer  huahand  and  in  the  caee  of  a  ekUd  •■^? 
age  of  iixteen,  iohieh  child  ehall  take  the  ssHtoase*^* 
father  or  of  it$  widowed  mother,  oiiheeatemtfhW^ 

(a.)  Beported  by  W.  F.  Babxt,  Esq.,  Baiiktsf  st'I^^* 
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to  that  age,  and  thatt  retain  the  eMement  bo  taken  until 
it  ehall  acquire  another" 

Held^  on  an  inquiry  into  the  eetdement  of  a  pauper 
over  the  age  of  iixteen,  that  the  pauper,  not  having 
acquired  a  eettUment  of  ite  own,  rdained  the  eeW,ement 
which  it  derived  from  ite  father  when  under  tJie  age  of 
eiaieen. 

Beg.  V.  St.  Mary,  lalington,  16  Q.  B.  2>.  95,  34  TT.  R. 
Dig.  136,  overruled. 

Appeal  from  the  jadgment  of  the  Qaeen'e  Benoh 
BlTition  npon  a  special  oaie  stated  noder  12  ft  18  Vict. 
e.  45,  8.  11,  on  appeal  against  an  order  of  remoTal 
wherebj  it  was  adjudged  that  the  last  legal  settlement 
of  Elisa  Qeorge,  a  pauper,  and  her  children  was  In  the 
parish  of  Tordington,  in  the  appellant  union. 

The  pauper,  Elisa  GFeorge,  was  bom  on  the  9th  of 
February,  1851,  in  the  parish  of  Fordington,  in  the 
appellant  union,  being  the  legitimate  daughter  of 
Stephen  and  Susan  Baltter. 

On  the  9th  of  February,  1867,  when  the  pauper 
attained  the  age  of  sixteen  years,  her  flither  was  allTe 
and  had  acquired  a  settlement  in  the  parish  of  Plum- 
stead,  in  the  Flumstead  Union,  by  renting  and  occupy- 
ing a  tenament,  and  paying  all  rates  and  taxes  for  the 


In  September,  1878|  the  pauper  was  married  to 
Jamee  Ckorge,  a  ship's  fireman  and  nati?e  of  Africa, 
who  never  bad  any  legal  settlement.  There  were  five 
children  issue  of  the  marriage,  the  eldest  of  whom  was 
seven  yesrs  of  sge.  In  January,  1887,  the  pauper  was 
deserted  by  her  husband,  and  she  and  her  children 
became  chargeable  to  the  respondent  union. 

The  question  for  the  court  was  whether  the  order, 
adjudging  the  settlement  of  the  pauper  and  her  chil- 
dren to  be  in  the  parish  of  Fordington  in  the  appellsnt 
union,  was  rightly  made. 

The  Divisional  Oourt  (Mathew  and  A.  L.  Smith,  JJ.) 
quashed  the  order.    The  respondents  appealed. 

Boeanquet,  Q,0»,  and  F.  Mead,  for  the  respondents, 
the  present  appellants. — ^The  pauper,  being  over  sixteen, 
ia  not  within  the  exoeptlon  in  section  86  of  the  Divided 
Parishes  Act,  1876,  which  abolishes  derivative  settle- 
ments except  in  the  oaae  of  a  wife  from  her  husband, 
^*  and  in  the  case  of  a  child  under  the  age  of  sixteen, 
which  child  shall  take  the  settlement  of  its  father  or  of 
Its  widowed  mother,  as  the  case  may  be,  up  to  that  age." 
That  only  applies  to  a  child  who  at  the  time  of  removal 
is  under  sixteen.  That  appears  from  the  langusge  of 
Brett,  M.R.,  and  Ck>tton,  L.J.,  in  Beg.  v.  Bridgnorth,  81 
W.  B.  988,  11  a  B.  D.  814.  The  words,  '<and  shall 
retain  the  settlement  so  talten  until  it  shall  acquire 
another,**  apply  to  a  child  which  is  removed  under  the 
age  of  sixteen  and  settled  at  that  time,  and  being  so 
settled  it  is  to  retain  that  settlement  after  sixteen  until 
it  acquires  another.  The  clause  does  not  apply  when 
the  person  whose  removal  is  in  question  is  over  tizteen. 
That  is  the  deciiion  in  Beg.  i.'St,  Mary,  lelingUm,  15 
Q.  B.  D.  95,  which  was  affirmed  in  the  Court  of  Appeal, 
15  Q.  B.  D.  839,  34  W.  B.  Dig.  135.  No  doubt  the 
Bighworth  Union  v.  Weetbury'-on- Severn  Union,  ante, 
p.  422,  20  Q.  B.  D.  697,  is  inconsistent  with  this  view, 
but  the  formt  r  decision  ought  to  be  followed.  The  pau- 
per, therefore,  is  not  within  the  exception,  and  does  not 
take  her  father's  settlement,  her  settlement  being  in  the 
parish  in  which  sho  wss  bom.  The  order  of  the  Jus- 
tices was,  therefore,  right 

They  abo  referred  to  Croydon  Union  v.  Beigate 
Union,  35  W.  B.  824, 19  Q.  B.  D.  885  ;  Beg.  v.  Mary- 
lehone,  13  Q.  B.  D.  15,  32  W.  B.  Dig.  144;  Bex  v. 
Bleaehy,  8  B.  ft  Aid.  877. 

Bowen  Bowland»f  Q,0.,  and  B.  Cunningham  Cflen, 
for  the  appellants,  the  present  respondents,  were  not 
called  upon« 


Lord  EsHBB,  M.B.— >There  is  always  a  dlffloulty  in 
expressing  oneself  so  as  to  prevent  any  possibility  of 
one's  language  being  used  In  a  subsequent  case  in  a 
sense  that  is  not  intended.  The  language  one  uses 
must  be  read  with  reference  to  the  subject-matter  under 
discussion,  and  so,  without  retracting  anything  that  I 
have  previously  said  when  regarded  in  that  light,  I  will 
now  state  the  conclusion  at  which  I  have  arrived. 

We  have  to  deal  with  the  question  of  the  removal  of 
a  woman  over  the  age  of  sixteen.  The  fact  that  she  is 
a  mother  makes  no  diflerenee.  Indeed  the  question 
would  in  this  case  be  Just  the  sai|De  if  she  wer«  a  man. 
She  is  a  married  woman,  but  her  husband  has  never  had 
a  settlement  of  his  own.  Therefore,  though  she  is  a 
wife,  she  is  the  wife  of  a  man  who  has  never  had  a 
settlement.  We  have  to  apply  to  her  case  the  pro- 
visions of  section  85  of  the  Divided  Parishes  Act,  1876. 
That  section  abolishes  derivative  settlements  *'  except  in 
the  case  of  a  wife  from  her  husband  "—the  husband 
here  has  no  settlement  for  the  pauper  to  take,  and  so 
she  is  not  within  that  exception — **  and  In  the  case  of  a 
child  under  the  age  of  sixteen,  which  child  shall  take 
the  settlement  of  its  father  or  of  its  widowed  mother, 
as  the  case  may  be,  up  to  that  age  ** — ^this  is  not  the 
case  of  a  child  under  sixteen — *'  and  shall  retain  the 
settlement  so  taken  until  it  shall  acquire  another."  In 
my  opinion  the  true  construction  of  that  section  is  that 
no  one  oan  derive  a  settlement  except  in  the  two  oases 
mentioned.  A  wife  may  derive  a  settlement  from  her 
husband,  but  not  from  her  husband's  father,  as  was 
pointed  out  in  Beg.  v.  Bridgnorth,  A  child  under 
sixteen  shall  take  the  settlement  of  its  father  or  of  its 
widowed  mother,  and  that  is  the  only  settlement  a  child 
under  sixteen  can  take,  every  other  settlement  being 
excluded.  That  deals  with  the  case  of  a  child  under 
sixteen.  The  last  daute  goes  on  to  deal  with  a  obUd 
after  sixteen,  "  and  shall  retain  the  settlement  so  taken 
until  It  shall  acquire  another.'*  It  is  obvious  that  this 
deals  with  the  case  of  a  person  who  is  over  sixteen  when 
the  moment  of  adjudication  arrives.  When  the  child 
reaches  the  age  of  sixteen  it  has  the  settlement  of  its 
father  or  of  its  widowed  mother,  and  It  is  to  retain 
that  settlement  until  It— that  is,  the  person  over  sixteen 
—shall  acquire  another.  The  suggestion  that  a  child 
under  sixteen  can  acquire  a  settlement  for  itself  is 
negatived  by  the  former  part  of  the  section,  which  says 
that  such  child  shall  take  the  settlement  of  its  father  or 
of  ite  widowed  mother.  In  this  case  the  settlement  of 
the  pauper's  father  was  in  the  parish  of  Flumstead. 
When  the  question  of  the  pauper's  removal  arose  she 
had  not  acquired  another  aetUement  While  under 
sixteen  she  took  the  settlement  of  her  father,  and,  as 
she  had  not  acquired  another  fiuoe  she  was  sixteen,  she 
retained  that  settlement. 

In  arriving  at  this  decision  I  do  not  break  from  any- 
thing I  have  said  before.  The  only  case  to  the  contrary 
is  Beg.  v.  St,  Mary,  Jelington,  The  Bridgnorth  cose  is, 
I  protest,  net  to  the  contrary.  Oertain  observations  in 
that  case  have  been  treated  as  if  they  were  applicable  to 
the  whole  section.  We  were  dealing  there  with  the 
section  item  by  item,  and  the  Unguage  used  with  refer- 
ence to  each  item  must  be  confined  to  that  item,  and 
must  not  be  extended  in  a  way.  that  was  never  intended. 
Ko  doubt  the  Idington  caee  is  contrary  to  our  present 
decision,  and  that  case  was  affirmed  in  the  Oourt  of 
Appeal.  But  the  Court  of  Appeal  affirmed  the  decision 
because  it  was  stated  and  not  denied  that  the  case  was 
the  eame  as  the  Bridgnorth  cage.  It  was  upon  that 
erroneous  assumption  that  the  decision  was  affirmed. 
But  even  if  it  be  said  that  we  affirmed  the  decision  of  the 
Queen's  Bench  Division,  still  we  have  the  later  case  of 
the  Bighworth  Union  v.  Wesihury  Union  contrary  to  it, 
and  we  must  adopt  one  and  reject  the  other.  If,  then« 
we  did  come  to  a  wrong  decision  in  the  iBlington  case, 
"^  we  must  now  adopt  the  Bighworth  corse.    I  am  about  to 
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Bench  Difision  in  that  case  m  ay  therefore  be  coniidend 
as  overraled. 

Appeal  ditmiued. 

Solicitors  for  the  appellanti,  Lucas  A  Warit  foe  i.  B, 
Lockf  Dorchester. 

Solicitor  for  the  respondents,  J.  W,  Monk, 


From  Prob.  DIt.  &  Adm.  Bit. 


May  31;  JoneC 


Htbb  v.  Htdb.  (ff.) 

Practice — Married  woman^'deparate  eMe—BtiMd 
on  atUicipcUionr-'Writ  of  iequeBiraUon^Fom  o/- 
Discovery  in  aid  of  execuiion-^wriedidion  f^f  Dimt 
Diviiion — Divorce  and  Matrimonial  Caum  Ad,  IISJ 
(20  A  21  Viet,  c  85),  m.  85,  52— A.  8.  Q^  18a3,(vi 
42,  r.  S3 ;  ord.  48,  r.  6 ;  ord.  68,  r.  1. 

It  is  the  proper  practice  in  the  Divorce  Diifm^n*, 
a$  it  was  in  the  Divorce  Cou/rt  formerly^  to  iumwk^ 
eequistraUon  in  general  form  againi  "the  Med 
effects  "  of  a  married  woman^  without  any  esBproiltf- 
ation  in  the  writ  to  property  of  the  marriei  woaniA 
subfeet  to  a  restraint  on  anticipaition ;  M  mNrfUsi 
the  writ  can  only  operate  on  property  of  Uu  tmd 
woman  not  suhfeet  to  a  restraint  on  anUdpithn, 

In  re  GUn? ille,  Ellis  v.  Johnaon,  34  fV,  JL  309,  SI 
Ch.D.  bZ2,  followed. 

MiUer  V.  Miller,  18  W.  B.  585,  L.  B.iP.JtDA 
explained, 

Soott  V.  Morley,  ante,  p.  67,  20  Q,  B.DAV^^^ 
tinguished. 

In  a  suit  in  the  Divorce  Division  for  di$MiM^ 
marriage,  an  order  was  made  on  the  wife  to  ddiov  «p 
the  children  to  the  custody  of  the  huebandf  asi  nd  t» 
wthdraw  them  from  the  furisdiciion  of  the  court*  T^ 
wife,  who  at  the  date  of  the  order  had  been  rttHk^ 
with  h*r  sister  and  brother-in-law,  evaded  ternno/tkt 
order  and  did  not  comply  with  it. 

Butt,  J.,  on  t?^e  application  of  the  husband,  mfik» 
order  directing  the  wi/^s  siiter  and  the  brother-is^ 
to  attend  be/ore  the  court  for  the  purpcse  of  ^H 
examined  cm  to  their  knowledge  of  the  whereaboutt  ^^ 
wife  and  children. 

Heldf  that  a  judge  of  the  Dhoree  Division  M  « 
furisdiction  to  mike  such  an  order. 

Appeal  from  Batt,  J. 

A  decree  nisi  for  dissolution  of  the  marriage  betvaa 
Mr.  and  Mrs.  Hyde  had  been  made  on  thepstttioBot 
the  husband,  and  oa  December  21,  1887,  an  ocdsK  ta 
made  that  the  wifo  should,  within  one  week,  delifaruf 
the  children  of  the  marriage  to  the  huaband. 

Oa  May  29,  1888,  the  wife  hafiag  failed  t)  eoapiy 
with  the  order  of  December  21,  on  the  appliesttoa  o( 
Che  husband  an  order  was  made  for  commictsl  of  tk« 
wife  for  oontempt,  and  that  a  writ  of  seqaestn&i 
shoold  iMue  against  all  the  estate  and  eifacti  of  tk 
«ife,  and,  farther,  that  the  mother,  the  sister  {^ 
Felgdte),  and  brotber- in-law  of  the  wife  shoold  sttasi 
before  the  court  to  be  examined  as  t)  their  kaoai«4* 
jf  the  whereabouts  of  the  wife  and  children. 

It  appeared  from  the  uucoutradlcted  efidaaceoft^ 

puBOtt  who  was  employed  to  ser? e  the  order  of  Dt**" 

,  ser  21  on  the  wife,  that  on  going  to  the  last  ti^ 

,  nidrees  of  the  wife,  he  was  informed  by  the  wife'i*^ 

:aac  tiie  wife  was  not  at  home,  but  was  expected  (a  <*" 

urn,  and  that  he  left  a  copy  of  the  order  vttk  t^ 

i  iMfiBT,  and  on  going  there  again  ahortlj  afterwsnli^ 

I  itm  mfocmed    that    tha..flila    bad   gone  to  AsMOst* 

to  ef  "^ice  on  the  wife,  ^  i  i 


»•  «i 


v«t} 
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heNDt  the  Older  in  a  register^  letter  to  the  reiidence 
of  the  wife's  fistier;  and  that  the  letter  wa«  reoeifed  and 
Bever  retnmed. 

The  marriage  between  Mr.  and  Hra.  Hjde  took  plaoe 
In  October,  1881,  and  under  the  marriage  aettlement 
Mil.  Hyde  was  tenant  for  life  of  certain  real  and  per- 
MDal  eitate  for  her  separate  nee  without  power  of 
ntidpstion. 

The  wife  appealed  fiom  the  order  of  May  S9. 

Comt'Bardy,  Q.C.,  and  LewU  Ooward  {PhUpotU 
with  them),  for  the  appellant.~>Firet,  no  attaebment 
ODght  to  bare  been  leaned  without  pertonal  aerrioe  of 
the  order  of  December  SI,  and  there  it  no  tufficlent 
flvideiiee  to  show  that  the  wife  evaded  personal  service. 
ifimt.  Allen,  83  W.  R.  826, 10  P.  D.  187,  is,  there- 
loN,  diitlogoishable.  Secondlf ,  the  writ  of  sequestra- 
ttoe  ought  to  haTe  been  expressly  limited  to  separate 
pnpwtj  of  the  wife  not  subject  to  the  restraint  on 
tttidpifcion,  following  the  form  of  Judgment  in  8wU  ▼• 
IToriqf,  afi<e.  p.  67,  80  Q.  B.  D.  120 ;  Milkr  v.  MUUr, 
18  W.  B.  585,  L.  B.  S  P.  ft  D.,  at  p.  55.  The  court  hae 
BO  joiiidiotion,  either  directly  or  indirectly,  to  make  an 
order  sfteotiDg  property  of  a  married  woman  eublect  to 
amtraiiit  on  anticipation:  In  re  QlawniU,  EilU  ▼. 
/ekarn,  84  W.  B.  309,  31  Cb.  D.  632 ;  Olaydon  ▼. 
i%K^  L.  B.  15  Bq.  866,  81  W.  B.  Dig.  146.  Thirdly, 
ftere  was  bo  jurisdiction  to  order  the  wife's  relatives 
«»tttend  for  examination  :  In  re  BpenoB^  2  Pb.   847,  at 

SnglUh  Harriiont  for  the  trustees  of  the  wife's 
MnJage  settlement. 

Indtrtoiek,  Q.C.,  and  R.  S.  Pritehard,  for  the 
Habifid,  the  reepondent,  were  only  called  on  as  to  the 
Neoad  and  third  points.— In  MUUr  t.  MUler  the  writ  of 
wqaeitntlon  was  general  in  form,  and  aleo  in  Allen  t. 
Alien;  and  Symtrnda  ▼.  Bymxmde,  L.  B.  2  P.  ft  D.  447, 
tl  W.  B.  Dig.  98.  On  the  third  point,  s.  35*  of  the 
MfttriBionial  Causes  Act,  1857,  giTe  the  BiTorce  Oourt 
poitt  to  make  orders  as  to  the  custody  of  the  children, 
*bA  MetioQ  52f  gives  that  court  power  to  enforce  its 
^"^  hi  tbe  same  manner  as  the  Oourt  of  Obancery 
tt)Qld  do.  The  Oourt  of  Obancery  would  have  had 
iBiUietioB  to  make  this  order  for  examination  of  tbeae 
P>*MiM,  [Pbt,  L.J. — ^Even  if  the  infants  were  not 
*n^of  oourtp]  Yes:  Boemherg  ▼.  Lindo,  48  L.  T. 
».8.478,81W.B.  Dig.  92. 

Tbef  also  referred  to  the  Obancery  Procedure  Act, 
"M  (16  ft  16  Vict.  0.  86),  s.  39. 

C^9en%'EaTdy,  Q.O.,  in  reply.— >Kxoept  in  the  caee 
'  VBide  of  court,  tbe  Oourt  of  Obancery  could  not 
^  made  tbia  order  for  examination.  Boeenhetg  v. 
^  wss  a  case  of  wards  of  court.  As  to  limiting 
"0  writ  of  sequestration  to  property  not  restrained  from 
•'Wpation,  be   referred   to  Bimh  t.  Birch,  8  P.  D. 

*  8eetiou  35  of  the  Divorce  and  Matrimonial  Oauses 
».  1857  (20  ft  21  Vict  c.  85),  so  far  as  material, 
5|rt»."— "In  any  auit,  fto.  .  .  .  for  obtaining  a 
Wsl  eeparetfoa  ...  the  conrt  may  .  .  .  . 
ve  eoeb  pR>vJsla>ii  aa  it  may  deem  just  and  proper  with 
*P«ettothe  cn&tody,  maintenance,  and  education  of 
^  Qbndren,  the  marriage  of  whoee  parents  is  the  sub- 
mit of  mob  suit,  ...  and  may,  if  it  shall  think 
Jjdiwct proper  proceedings  to  be  taken  for  pladng 
M|^Qdten  under  tbe  protection  of  tbe  Oourt    of 

t  Bcetion  58:— <*  All  decrees  and  orders  made  by  the 
"^^bi  any  rait,  fta,     .   '.    .    instituted  under  this 
^  be  enforced  and  put  in  execution  in  tbe  same 
like   manner   aa    the  judgments,  orders,  and 
f6t  the  High  Court  of  Obancery  may  now  be  en- 
^pitiaaxioution." 


163,  31  W.  R.  Dig.  153 ;  WiUcoek  v.  Terrelh  3  Ex.  D. 
823,  27  W.  R.  Dig.  168;  Lueae  v.  EarrU,  35  W.  B. 
112,  18  Q.  B.  D.  127,  caeos  relating  to  tbe  pensions  of 
officers. 

Our.  adv,  vult, 

Jane  6. — Cotton,  L.J. — ^Tbis  is  an  appeal  from  a 
decision  of  Butt,  J.,  ordering  a  sequestration  to  issue 
against  tbe  present  appellant.  The  first  point  taken  by 
the  appellant  is  that,  as  the  original  order  was  not  per- 
sonally served,  it  would  be  wrong  therefore  to  issue 
sequestration.  In  my  opinion  that  objection  cannot 
prevail.  No  doubt  tbe  general  rule  is  that  sequestra- 
tion will  not  be  ordered  when  there  baa  not  been  per- 
sonal service  of  the  order  in  respect  of  the  non-compli- 
ance with  which  sequestration  is  sought,  but  there  are 
exceptions  to  that  rule,  and  if  the  court  is  shown  that 
the  party  knows  of  the  order — as,  for  inetance,  if  the 
party  was  in  court  when  the  order  was  made,  or  other- 
wise knew  of  the  order — that  is  an  exception  to  the 
general  rule.  What  is  the  evidence  here  P  [Tbe  Lord 
Justice  went  through  the  evidence,  and  continued :— 1 
In  my  opinion  the  proper  conclusion  to  be  drawn  from 
the  evidence  is,  that  Mn.  Felgate  was  in  communication 
with  Mrs.  Hyde,  and  that  Mrs.  Hyde  kept  ont  of  the 
way  in  order  to  evade  service,  and  therefore  that  tbe 
order  appealed  from  was  in  this  respect  right,  and 
followed  the  principle  laid  down  in  AUm  v.  Al&n. 

The  second  objection  was  that  the  writ  of  sequestra- 
tion was  too  general  in  its  form.  It  was  said  that  in  the 
case  of  Miller  v.  Miller  the  order  directing  tbe  issue  of 
the  writ  of  sequestration  waa  confined  to  the  separate 
estate  of  the  married  woman.  Now  the  registoar  baa 
obtained  the  order  and  writ  of  soqnestration  in  that 
case,  and  they  are  both  found  to  be  general  in  form,  as 
in  tbe  present  case,  and  the  registrar  also  informs  us  that 
the  practice  in  tbe  Divorce  Division  is  to  Ibsue  the  writ 
of  sequestration  in  that  general  form.  The  question,  of 
course,  as  to  what  property  of  the  married  woman  the 
writ  will  operate  upon,  though  not  now  necessary  to  be 
decided,  would  arise  hereafter,  and  aa  the  point  haa  been 
argued,  and  is  important,  I  think  it  well  to  express  my 
opinion  upon  it.  In  my  opinion,  with  regard  to  what 
could  be  sequestered  as  against  a  married  woman— and 
I  give  no  opinion  as  to  what  would  be  the  case  if  there 
were  evidence  before  the  court  that  the  married  woman 
had  no  property  except  what  she  was  reatrained  from 
anticipating,  as  here  we  have  evidence  that  there  are 
some  arrears  of  income  which  haa  already  become  due — 
it  would  be  wrong,  as  to  future  income  restraiaed  from 
anticipation,  to  direct  tbe  sequestrator  to  take  possession, 
or  to  hold  that  he  could  be  put  in  possession,  of  such : 
tbe  doctrine  of  equity  being  that  a  married  woman  can 
neither  anticipate  such  income  herse!f,  nor  act  so  as  to 
enable  any  other  pereon  to  receive  it  by  way  of  anticipa- 
tion, that  doctrine  having  even  been  applied  in  the  case 
of  a  fraud  committed  by  the  married  woman.  I  am  of 
opinion,  therefore,  that  tbe  court  has  no  right  or  power 
to  order  the  sequestrator  to  take  possession  of  income 
which  the  married  woman  is  restrained  from  anticipat- 
ing. 

Tbe  third  point  taken  as  to  tbe  order  appealed  from  is 
an  important  one  also — via.,  as  to  that  part  of  the  order 
requiring  the  attendance  of  theee  persons— the  appel- 
lant's mother,  sister,  and  brother-in-law  —  to  be 
examined.  The  ground  on  which  that  part  of  the  order 
seems  to  have  been  made  is  ord.  42,  r.  33,  of  the  Rules 
of  the  Supreme  Oourt,  1883.  But  these  rules  do  not 
apply  to  the  Divorce  Division.  It  was  said  on  behalf  of 
the  present  respondent  that  under  section  52  of  the 
Divorce  Act,  1857,  orders  made  by  the  old  Divorce 
Oourt  were  to  be  enforced  and  put  in  execution  in  the 
same  or  tbe  like  manner  as  orders  of  the  old  Court  of 
Obancery  were  enforced  and  put  in  execution.  In  my 
I  opinion  the  effect  of  that  section  is  to  provide  that  tbe 
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mode  adopted  bj  the  old  Ck>art  of  Ohancery  as  to  the 
enforcement  and  execution  of  its  orders  was  to  be  fol- 
lowed when  that  differed  from  that  pnrsned  in  the  old 
common  law  courts.  NoW,  no  doubt  the  old  Oourt  of 
Chancery  in  the  case  of  its  own  wards,  and  with  reference 
to  matters  affecting  them,  had  power  to  make  such 
orders  and  to  enforce  them  in  this  particular  way.  But 
the  Oourt  of  Ohancery  had  no  such  power  as  this  in  cases 
not  affecting  wards  of  court  Section  35  of  the  Act  of 
1857  do^s  not  etiable  the  Divorce  Oourt  to  make  the 
infants  wards  of  court,  and  therefore  the  Diforce  Oourt 
cannot  be  said  to  be  following  the  practice  of  the  Oourt 
of  Ohancery  in  enforcing  its  orders  In  this  particular 
way,  as  that  practice  referred  only  to  wards  of  court. 

It  was  said  that  the  order  was  only  enforcing  the  order 
made  on  a  matter  in  Issue  before  the  court— ?iz.»  the 
custody  of  the  children.  But  that  contention  will  not 
hold.  There  was  no  issue  before  the  coiirt  with  refer- 
ence to  which  these  persons  could  be  summoned  as  wit- 
nesses. The  issue  as  to  the  custody  of  the  children  has 
been  already  determined.  I  think,  theceforcy  that  this 
pcurt  of  the  order  cannot  stand. 

Bowmr,  L.J.«— I  am  of  the  same  opinion.  On  the 
first  pofail,  as  to  want  of  petsooal  aerrice,  the  inference 
I  draw  from  the  evidence  as  a  eondasion  of  fact  fs,  that 
tiie  appelteiit  knows  perfectly  well  what  the  order  was, 
aa>d  hsiB  been  evading  safvice  of  the  order.  Then  ae  to 
the  gensMtl  form  of  sequestration.  The  fact  that  a 
general  lerm  has  alwtys  been  the  c«e  adopted  since 
1867  in  the  Oourt  of  Probnto  and  Ditoree  fdrmeriy,  and 
now  in  the  ftobate  Division->«nd  such  is  the  knowledge 
of  the  rogistraz^-inoUnet  one  to  the  opinion  that  the 
general  form  is  the  fight  one.  I  need  not  entimerate 
categorically  the  caeee  referred  to,  but  will  only  mention 
MiUtr  ▼.  MUUr,  decided  in  1870.  There  thevs  had 
been,  no  doubt,  an  appUcation  for  a  writ  of  sequestration 
against  the  teparate  estate  of  the  respondent,  a  married 
woman,  and  Lord  Penaanoe  diffected  a  wtH  of  eeqMStrv*- 
tion  to  issue,  but  said,  *'  It  may  be  neoessaiy  hereafter 
to  decide  vrtiat  ptoperty  will  be  subject  to  the  writ" 
We  have  seen  the  actual  writ  of  sequeelstttloi&  tesued  in 
MiUer  v.  MUkr^  md  it  is  a  writ  genetal  in  form,  and, 
therefore,  it  seems  to  me  that  the  Judge  Ordinary  there 
determined  that  the  writ  aho«ld  issue  in  the  flwt  instance 
in  general  lonn. 

Then  as  to  the  property  ft  Is  to  affect  I  agree  thnt 
it  Is  not  right  that  future  income  stA>JeCt  to  a  restraMt 
on  anticipation  should  be  sobjeoted  to  the  effect  ai  the 
writ.  I  think  the  case  of  In  re  OkmtdlU  dicws  that, 
and  thalt  to  hold  the  contrary  woald  have  the  eiSsct  of 
doing  indirectiy  what  ^e  cotirt  cannot  do  directly-^^vizE., 
to  allow  a  married  woman  to  prejudice  her  right  to  the 
income  by  doing  an  act  which  will  have  the  ieffedb  of  < 
anticipating  it. 

On  the  other  point  t  think  Mr.  Oozens-HsTdy's  con*- 
tention  must  prevail.  Ord.  68,  r.  1,  shows  that  the 
ordere  and  rules  made  under  the  Judicature  Acts  do  not 
apply  to  divorce  and  other  matrimonial  causes.  Is 
there  any  jurisdiction  under  the  Act  of  1857  to  make 
this  order  ?  [The  Lord  Justice  read  section  5S  of  the 
Act  of  1857,  and  continued :— ]  Was  the  examining 
persons  not  parties  to  the  cause  any  possible  mode  in 
1857  of  putting  in  execution  a  Judgment  of  the  Oourt  of 
Ohancery?  It  seems  not,  except  under  two  possible 
contingendee,  the  first  of  which  was  the  case  of  wards 
of  court,  and  the  second  was  for  the  pwpcee  of  obtain- 
ing evidence  with  reference  to  matters  in  issue  in  a 
p^ding  litigation.  Neither  df  these  contingencies  ate 
applicable  here;  and  the  Oourt  of  Ohancery  had  no 
power  to  esevoise  a  general  right  of  discovery  In  aid  of 
execution. 

Fbt,  L.J. — ^Three  points  have  been  put  forward 
against  this  order.  First,  that  it  was  bad  because  there 
had  been  no  personal  service,  and  that  there  was  no 


evidence  that  the  present  i4>pellant  evaded  lerrlee.  I 
cannot  agree  in  that  view,  as  I  think  there  is  eiidttee 
that  the  appellant  evaded  service. 

Then  it  was  said  that  the  form  of  the  writ  to  inoe 
execution  was  too  wide,  and  that  it  ought  to  hait 
been  confined,  as  in  8coU  v.  Morley,  to  the  Mpuati 
property  of  the  married  woman  not  snbjeot  to  uj 
restraint  against  anticipation.     That  wsi  a  jndgnnt 
for  damages  obtained  against  a  married  womsa  ute 
tlie  provisions  of    section    8,  sub-sactlott  (I),  of  tte 
Married  Women's  Ptoperij  Act,  1883.    Bot  is  »- 
gard   to   sequestration   that  statute  says  aotldBg  it 
all,  and  decides   nothing    at  all,   and  theiefon  vi 
are  not  bound    by  what  was   said   in  that  cmi  a 
to  that  sUtute.     Tlien    I   do  not  thiak  H  in  the 
course  of  the  old  Oourt  of  Ohancery  or  o(  the  Dtign 
Oourt  to  Umit  the  writ  of  sequestration  hi  astidpiliii 
of  questions  that  might  arise.    The  writ  ran  is  ptmi 
terms,  and  the  case  of  Ftnian  v.  LoMrfAsr,  1  (H^h 
315,  shows  that  though  the  writ  was  in  that  wiii  le^ 
the  salary  of  an  equsciy  to  one  of  the  BoyalIMM" 
not  come  within  the  grasp  and  cperation  el  At «» 
The  only  point  on  which  I  diOsr  frcmthedssw 
by  the  judge  bek>w  is  as  to  that  part  olttiw 
directing  these  persons  to  attend  for  msiiilrff^f 
cannot  find  any  Jurisdiction  autiioriring  tfaafe  W 
35  of  ttM  Art  of  1857  was  reUed  on,  giviag  ttew; 
Oourt  power  to  make  orders  with  respect  to  theMM 
fte.,  of  the  children,  but  that  was  only  as  betfwv 
parties  to  the   Utigation.      Then   it   was  Mid  te» 
authorized  by  section  52,  but  I  know  of  no  case  to  ■"» 
that  the  Oourt  of  Ohancery  had  power  to  s»ma«  1* 
sons  to  make  discovery  In  aid  of  exeonllcB.   ^Bftti* 
Oourt  of  Ohancery  iiad  such  power,  this  part  ol  » 
order  is  not  for  the  purpose  of  enkbUngthe  oow* 
enforce  any  order  made,  but  to  enable  the  oout » 
consider  whether  it  should  make  some  other  oid«c. 

Appeal  dUmisa^ 

Solicitors,  Mear  <ft  Fowler;  Mann  S  Tauhr;  £• 
Deabonmgh* 


Ohini.I)lV.i  3^1 

Kay,  J.    i 

In  re  Hakoocx. 

HaZIOOOE  r.  BSBBET.  («•) 

Morigagt^ftdeaH  hy  parol^Handing  over  n«Ti^ 
deed — Absence  of  coneiderMm. 

Two  hrothere  utere,  subfeci  to  their  mothefi  ^ 
intereet^  entitled  to  a  fund  in  equal  moidiet^  O'^y 
<Aem  mortgaged  hie  ehare  to  hie  father,  who  died,  amm 
appointed  the  other  brother  hie  exeeuior  and  rm^m 
leffatee.  H%  on  the  death  of  hie  mother,  tfPt^  ^^ 
brotJier^  the  mortgagor,  that,  in  acoordmut  «^ /f 
wieh  thai  he  ehould  land  over  to  him  the  merim^f^ 
he  gave  himself  the  sati^aetion  of  fuifiUing  ^'^" 
and  he  inclosed  the  deed  acoorddnglg.  Afien^ "' 
imieted  on  his  rights  under  the  mortgage. 

BeHthaithegift,heingbff  parolandwitkod<^)^ 
aiion,  wae  imperficH,  aUhomgh  o/ooempemied  b^  Mi^^ 
the  deed,  and  could  not  be  enforced  hy  the  muig^^*^ 

In  re  Bichardson,  ShiUito  v.  Hobson,  84  IT.  1^^ 
30  Ch.  D.  396,  followed. 


Adjourned  summons. 

By  an  indenture  of  the  25th  of  i 


1858,0* 


(a.)  Reported  by  H.  F.  Aksdboi,  Haq^BeaaMt^**^*^ 


V«U  XXXVI, 

[JuMMtUaS,] 

THB  WJSEKJiY  BEPOBTEB. 

7X1 

Hira  OoTOT. 

Iw  Bj  Hanooox. 

High  Oourt. 

Bcziey  aaalgned  to  hia  Mbfr,  G.  J.  Berrey,  all  the  share 
or  inteieflt  to  which  he  was  then  entitled  in  possession, 
rerersion,  remainder,  or  expectancy  ol  or  in  the  estate 
of  the  testator,  0«  Hancock,  bj  way  of  mortgage  ior 
lecnxing  repayment  to  B,  J.  Berrey  of  £2,675  10s, 

0.  J.  Berrey  died  in  1872,  hating  by  his  wHI  ap- 
pointed his  son,  Charles  Berrey,  h|s  ezecotor  and  resid- 
Qsiy  legatee.  The  interest  of  George  Berrey  in  the 
eitate  of  0.  Hancock  remained  reversionary  nntn  the 
SOth  of  October,  1887,  when,  on  the  death  of  his 
mother,  it  fell  into  possession.  It  waji  represented  by  a 
ram  of  £2,873  lOs.  8d.  Consols,  to  which  George  Berrey 
sad  his  brother  Obailes  Berrey  were  entitled  in  equid 
ibares. 

On  the  30th  of   Kovember,   1887,  Charlee    Berrey 
wxote  to  bis  brother,  George  Berrey,  as  follows : — 

"  Dear  George, — I  ha? e  fonnd  a  letter  addressed  by 
onz  good  mother  to  me,  in  which  she  expresses  a  wish 
tiiat  I  shonld  hand  oter  to  you  the  deed  of  assignment 
by  wUrfi  yon  finally  relinqnished  (in  part  consideration 
for  Isige  sums  adfanced)  yonr  share  in  the  moneys 
beggea&ed    lUtimately  to  ourselves   equally   by   her 
fafiber.    I  now  give  myself  the  satisfaction  of  fojfilling 
ha  daaire,  and  herewith  inclose  deed  accordingly,    I 
may  mention  that,  although,  of   course,   I   had   no 
ttcoght  (tiU  I  read  my  mother's  letter)  of  making  you 
a  preaent  of  what  belonged  to  myself,  particularly  as 
yoo  are  so  much  better  provided  for  than  I  am,  it  was 
entniy  to  my  intention  that  the  matter  of  the  as. 
ilgnaiest  was  revived  so  soon.    I  may  add  that  I  had 
Mt  aeon  the  above-mentioned  letter  up  to  Thursday 
)mi,  and  that  I  procured  the  dead  only  yesterday,  other- 
vise  I  abonld  probably  have  acquainted  you  earlier  with 
fha  laat  proof  of  jour  mother's  love.— Youxs, 

<<  Ohablbs  E,  Bxbbbt.'* 
Geor;ge  Berrey  acknowledged  the  receipt  of  the  deed 
'.  sad  letter,  and  he  retained  possession  of  the  deed. 
f    Sobeequently  Charles  Berrey  refused  to  release  hia 
siigjbtB  under  the  mortgage  of  the  25th  of  March,  1858, 
whavaopon  the  trustee  of  the  estate  of  C.  Hancock  took 
oat  tlkia  summons  to  hare  it  determined  who  was  entitled 
to  the  £1,436  15s.  4d.,  the  share  of  George  Berrey  in 
the  estate. 

It  appeared  that  George  Berrey  had  never  paid  any 
interctft  on  the  £2,575  10s.,  nor  given  any  acknow- 
ledgment in  reapect  thereof,  and  be  set  up  t^e  Statute 
of  limltationa  aa  a  bar  to  the  claim  under  the  mortgage. 
Bat  the  oonxt  held  that,  as  the  interest  of  George  Berrey 
Was  rerarsionary,  the  right  to  enforce  the  mortgage 
iPnse  only  when  it  fell  into  possession :  HugiU  v. 
jFfiMiaon,  anUi  p.  633, 
There  remained  the  question  as  to  the  effect  of  the 
letter  of  Charles  Berrey,  coupled  with  the  return 
\  mortgage  deed. 

EopSf  ior  the  annunona. 

ff.  Oisfler,  Q.(7.,  and  8.  Pest,  for  Charlea  Berrey,  con- 
fhat  aa  there  was  no  oonsideration  for  his  letter 
_  \  Bmttjy  ft  did  not,  either  in  law  or  equity,  con- 
I  a  releaae  of  the  mortgage  debt. 
y  cited  Antfobm  v.  BmUh^  IS  Yes.  39 ;  Orcu  v. 
7,  6  Ba.  558,  and  In  re  Bichardtim,  ShUlUo  v. 
»,  84  W.  B.  886,  80  Oh.  D.  896. 

Uarieih  Q»0.,  and  SoriUyt  for  George  Berrey  .—The 

r  of  CSiarlea  Bamgr  ana  hia  forwarding  the  mort- 

» deed  amounta  to  a  raleaae  of  bJa  r^ta  aa  mprt*- 

•;  mad  to  a  direction  to  the  tmatae  to  hold  the  abara 

jiat  lor  Geoi^  Berrey. 

,  i^j  eited  Miehorda  ▼.  Sjfmi,  Barnard.  Ch.  Bap.  90,  2 

1.  Ctm.  Ahr.  617 ;  Flower  v.  Jforte,  2  lly.  &  Or.  459 ; 

i^iar  V.  Manners,  14  W.  B.  154»  L.  B.  1  Ch.  48 ; 

T.  Wmiuni,  Ii.  &.  1  Bq.  184, 14  W.  E.  Cb. 

108;  Stimgv.  Bird,  %2  W.  B.  788,  L.  B.  18  ;E:q. 

;   Md   BorSing  i.  Bariing,  34  W.  B.  77f,  17 


Hope  referred  to  Bym  v.  Godfrey^  4  Yes.  6. 

Kat,  J.,  after  deciding  the  question  of  the  Statute  of 
Limitations,  went  on  to  say :  Then  a  serious  question 
arises  as  to  the  effect  of  Charles  Berrey's  letter.  Now  it 
is  true  that  his  desire  in  writing  that  letter  was  to  carry 
out  his  mother's  wish,  but  he  received  no  consideration 
for  so  doing,  and  the  question,  therefore,  is,  whether, 
when  a  mortgagee  without  consideration  hands  over  his 
mortgage  deed  to  the  mortgagor,  intending  to  thereby 
release  the  debt  due  to  him  on  the  mortgage,  that  is  a 
transaction  upon  which  the  mortgagor  can  insist,  and 
whether  it  is  a  binding  release  on  the  mortgagee.  The 
case  would  be  very  different  if  the  release  had  been 
made  by  deed,  for  the  deed  would  import  oonsideratloD, 
but  here  the  release  was  only  by  parol,  and  there  is  no 
authority  showing  that  such  a  release  can  be  enforced. 
Then  does  the  handing  over  of  the  deed  make  any 
difference  P  In  the  case  of  In  fa  Bichardeon^  BhiUiio  v. 
Hofmn^  where  a  mortgagee  wishing  to  make  a  present 
of  hia  mortgage  to  a  third  peraon  did  ao  by  parol, 
and  handed  over  hia  mortgage  deed,  but  made  no  actual 
transfer,  it  was  decided  that  thia  waa  not  a  oomplatad 
gift,  that  the  fact  that  the  deed  had  been  banded  over 
nsada  no  difference,  and  that  the  pecaon  who  had 
reeeivad  the  deed  waa  bonnd  to  hand  it  back.  How  can 
the  handing  over  the  deed  in  thia  caae  have  any  greater 
effect  than  there  P  It  waa  handed  over  merely  by  way 
of  conflrmatlon  of  the  parol  releaae.  la  it  a  binding  traa« 
aaotion,  ao  that  thereby  the  estate  which  waa  aasigned 
by  the  mortgage  deed,  and  by  wbioh  the  aadgnee  waa 
nsade  ea/M  que  truH  of  Gecsge  Berry'a  ahare  of  the 
property,  waa  tranaferred  to  the  peraon  to  whom  the 
deed  waa  handed  P  The  caae  woqld  be  very  different  if 
there  were  a  veatige  of  consideration,  but,  as  I  have 
already  said,  there  was  none.  It  was  an  uncompleted 
gift  of  the  property  which  belonged  to  the  donor,  and 
which  he  was  minded  to  hand  to  the  donee,  but  did  so 
ineffectually  by  this  letter,  and  by  the  delivery  of  the 
deed.  The  case,  too,  would  have  been  altered  if  there 
had  been  any  declaration  of  trust,  or  any  act  by  Charles 
Berrey  amounting  to  declaring  himself  to  be  trustee  of 
the  mortgage  debt.  Then  he  could  not  have  recalled  it. 
This  distinction  is  pointed  out  in  the  case  of  Harding  v. 
Harding,  where  executors  had  sent  a  statement  of 
account  to  a  residuary  legatee,  which  he  forwarded  to 
his  daughter,  with  this  direction  thereon,  "I  hereby 
instruct  the  trustees  in  power  to  pay  to  my  daughter 
the  balance  shown  in  the  above  statement,"  which 
amounted  to  a  direction  to  the  trustees  to  hold  that  of 
wbioh  they  were  trustees  for  him  for  his  daughter. 
There  is  nothing  like  that  in  this  case.  The  letter  is  no 
direction  to  the  trustees,  nor  does  the  donor  declare 
himself  to  be  trustee  of  the  debt  for  his  brother. 
There  is  merely  an  Incomplete  voluntary  gift  of  his 
interest  in  the  property,  which  I  must  hold  to  be  in- 
effeotnal*  The  gilt,  therefore,  cannot  be  supported. 
In  In  re  Bichardion  it  waa  urged  that  the  deed  could 
not  be  reoovered  back,  but  it  waa  decided  that  it  could, 
and  I  must  hold  the  aame  in  thia  case.  The  share  of 
GtooKge  Berrey  must  be  paid  to  Charles  Berrey,  but  I 
will  not  give  him  any  cosfus. 

ScUeitora,  Ourrie,  W4Uiani$,  A  WdUanu;  Gaeguei  A 
MHecd/e;  AHhur  Fearce. 
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Kay,  J.    j  June  7,14. 

In  r$  JxT^p. 

JUPP  V.  BUCKWSLL.    (0.) 

Eiuiband  and  wife-^Unity  of  pen&n — Gift  to  huihand 
and  vfi/e  and  third  penon  —  Married  Women*$ 
Property  Ad,  1882  (45  A  46  Vid.  e.  75),  $i.  1, 5. 

The  rule  that,  under  a  gift  hv  will  to  a  huthand  and 
wife  and  a  third  penon^  the  huiband  and  wife  take  only 
one  moiety  between  them,  the.  third  pereon  taking  the 
other  moiety,  i»  not  affedted  hy  the  jfarried  Women's. 
Property  Ad,  1882,  and  i$  iUll  applioahle  to  a  g{ft  under 
a  vkil  made  einee  tJiat  Aet  eame  into  operation.  The 
effect  of  the  Aet  ie  that  the  huthand  and  wife  eaoh  take 
ww'fourth,  tlie  wif^e  ehare  being  her  eeparaU  property. 

The  reasoning  of  Ohltty,  J.,  in  In  re  Maroh,  Mander 
V.  Harris,  31  W*  B.  885,  84  Oh.  D.  222,  disapproved. 

Adjourned  samaions* 

The  testator  by  fait  will  dated  the  17th  of  November, 
1887,  directed  that  the  residue  of  bis  estate  (whioh 
consisted  of  the  proceeds  of  sale  of  realty  and  personalty) 
should  be  divided  into  Ave  equal  shares,  "  one  share 
between  my  sister,  Mary  Buokwell,  Daniel  Buokwell,  her 
husband,  and  Harriet  BuokweU,  her  step«danghter,  in 
equal  part#."  He  died  on  the  25th  of  November,  1887, 
and  the  summons  was  taken  out  by  the  executor  of  his 
will  to  have  it  determined  in  what  proportions  the  above 
share  should  be  divided  between  the  three  legatees. 

The  marriage  of  Mr.  and  Mrs.  BuokweU  took  place 
before  the  date  when  the  Married  Women's  Property 
Act,  1882,  came  into  operation. 


Hayeraft,  for  the  executor.— The  share  is  divisible 
into  equal  thirds  and  not  moieties,  and  Mr.  and  Mrs. 
BuokweU  are  each  entitled  to  a  third.  I  rely  on  the 
Judgment  of  Ohitty,  J.,  in  In  re  diareh,  Mander  v. 
Barris,  31  W.  £.  885, 24  Oh.  D.  222,  32  W.  B.  941, 
27  Ob.  D.  168,  in  reversing  which  the  Oourt  of  Appeal 
went  solely  on  the  ground  that  the  will  there  was  made 
before  the  Married  Women's  Property  Act,  1882,  came 
into  operation,  leaving  untouched  the  question  on  a  wQl 
after  that  date.  The  old  rule  of  construction  was  based 
on  the  artificial  rule  of  law  that  husband  and  wife 
were  one  person  :  see  Paine  v.  Wagner,  12  Sim.  184, 
and  Dias  v.  De  Livera,  5  App.  Oas.  123,  28  W.  B.  Dig. 
34.  The  effect  of  the  Married  Women's  Property  Act, 
w.  1  (1)  and  5,  is  to  abolish  this  rule  of  law,  conse- 
quently the  reason  for  the  rule  of  construction  ceases. 

He  also  referred  to  Warrington  v.  Warrington,  2  Ha. 
54,  and  Marchant  v.  Cragg,  31  Beav.  398.  [Kat,  J., 
referred  to  BuUer  v.  BuUer,  14  Q.  B.  D.  83,  33  W.  B. 
Dig.  96,  and  Beid  v.  Beid,  34  W.  B.  332,  31  Oh.  D. 
402.] 

Hcddinstein,  for  Harriet  BuckwelL— The  Married 
Women's  Property  Act  is  intended  to  affect  only  the 
mode  of  holding  property  by  husband  and  wife,  not  its 
acquisition.  The  status  of  the  wife  is  not  thereby 
altered,  and  she  has  not  become  a  feme  sole  for  aU  pur- 
poses, as  decided  by  Ohitty,  J.,  in  In  re  Duke  of 
Somerset,  35  W.  fi.  273,  34  Oh.  D.  465,  and  Wennhak 
V.  Morgan,  ante,  p.  697,  20  Q.  B.  D.  635.  The  eileot  of 
the  bequest  clearly  is  to  make  the  share  divisible  in 
moieties.  The  case  of  Paine  v.  Wagner  is  of  no 
authority:  Gordon  v.  Whieldon,  11  Beav.  170,  and 
Atcheson  v.  Ateheson,  lb.  485. 

Hayeraft  replied. 

Cur.  adv.  vuU. 

June  14. — Eat,  J.— By  the  wUl  of  Stephen  Jupp, 
dated  the  17th  of  November,  1887,  he  bequeathed  a  fifth 
share  of  the  proceeds  of  real  and  personal  property 

(a.)  Reported  by  H.  F.  Axbdros,  Esq.,  Barrister- at- Law. 


*<  between  my  sister  Mary  BuckweU,  Dsaiel  BtukviU, 
her  husband,  and  Harriet  Buokwell,  her  step-dsngbtBr, 
In  equal  parts." 

Unless  this  gift  is  affected  by  the  Msnisa  Wonn's 
Property  Act,  1882,  Mr.  and  Mrs.  BuokwaU  would  tiib 
one  half,  and  Harriet,  the  step-daughter,  the  other  hiU: 
Brieker  v.  WhaUey,  1  Vem.  233  ;  In  re  W^l  W.B. 
9,  2  De  a  M.  ft  a.  724.  In  the  last-meattoned  one, 
Paine  v.  Wagner,  which  was  reUed  on  before  m^  vn 
considered  as  not  a  binding  authority. 

Mr.  and  Mrs.  BuokweU  were  married  teCon  the 
passing  of  the  Act.  Upon  the  operation  of  the  strtrte, 
an  interest  of  a  husband  and  wife,  held  by  entire^,  vu 
determined  by  the  Oourt  of  Appeal  in  /n  re  Ifofolto 
be,  that  the  husband  would  be  entitled  to  one-hslf  si  tb 
Joint  share  in  his  own  right,  and  the  wife  to  the  olte 
half  for  her  separate  use. 

But  it  is  argued  here  that  as  the  wiU  wssmidedhi 
the  passing  of  the  Married  Woman'a  Property  Act,  UO; 
the  rule  of  construction  under  whioh  husbsadudiib 
take  as  one  person  one  share  between  them  kii  km 
altered,  and  that  they  now  take,  under  thii  A  *^ 
one-half  between   them— Harriet  Buokwell,  If  tt^ 
daughter,  taking  the  other  half— but  that  eeki^ 
three,  the  huslwnd,  wife,  and  her  step-dsughlliilii 
one-third. 

Apart  from  authority  that  would  be  an  eiUsmfcif 
effect  of  an  Act  of  Parliament,  the  main  ^ntgm  ^ 
effect  of  whioh  is  to  gife  a  married  woman  eeitainipfe 
as  between  her  and  her  husband,  because  the  flMdl* 
holding  would  be  that  both  husband  and  wit9,bM^ 
getting  one-fourth  each,  woold  get  one-third  euhd^ 
gift,  and  Harriet  BuokweU,  the  step-daught8r,inilMd^ 
getting  one-half,  would  only  get  one-third ;  thiti^ii 
husband  would  have  an  increased  share,  not  oslj  • 
between  him  and  his  wife,  but  agidnst  third  penosa  I 
it  had  been  the  intention  of  the  framers  of  the  Adtf 
alter  this  rule  of  construction,  I  should  expsot  to  m 
that  intention  expressed.  But  the  Aet  doei  not  tdMtji 
it  in  any  way,  and,  so  far  as  appears  on  tiie  fMe<l« 
this  would  be  a  consequential  and  undeslgasd  iM" 
its  provisions. 

The  argument  is  that  this  conaaquenoe  isnlti  U» 
section  1,  which  provides  that    ~ 
in  accordance  with  the  prorisions 
of  acquiring,  holding,  and  disposing 

wise  of  any  real  or  personal  propeadj  ^ . 

property,  in  the  same  manner  as  if  she  weie  a  /bmM 
without  the  intervention  of  any  trustee.'*    Aad,tyy 
tion  5,  "  ewetj  woman  married  before  the  sosiiiw*' 
ment  of  this  Act  shaU  be  entttied  to  have  sad  to  Ml 
and  to  dispose  of  in  manner  aforssaid  ss  heriq 
property   »U   real   and    personal   proper^,  bar 
to  which    .    •    .    shaU  accrue  after  the  son* 
ment  of  this  Act**     These  provlsloiis  sssm  to  ki  ii" 
tended  to  give  her  at  law  a  right  to  sBf  ^  .^^ 
acquired  after  the  commencement  of  the  Aot  (*** 
was  the  1st  of  January,  1888)  equivalent  to  thsuptf"* 
use,  which  was  a  creature  of  equity.    Fotthscwitf*^ 
that  separate  use  a  trust  was  requiredy  and  si  sW 
never  fails  for  want  of  a  trustee,  where  no  otbor  inm* 
was  appointed  it  was  held  that  the 
considered  as  trustee  for  the  wife.    This 
to  be  without  any  trust— a  legal  interest. 
The  reason  why,  if  the  Joint  estate 
husband  and  wife  and  to  a  third  pemo-,-    _^- 
and  wife  only  took  half,  is  thus  oatpressed  1^  M*J5.| 
section  291;  <'The  cause  is  for  that  thehuibirf||^l 
wife  are  but  one  person  in  lawt  and  are  In  liks  oo*** 
an  estate  be  made  to  two  Joint  tenaati^  where  iW* 
hath  by  force  of  the  Jointure  the  one  mole^  !■  1"** 
the  other  the  other  moiety.**     Ooke^  ooouBsnttag  ^ 
tbie  (187b),  quotes  from  Braoton,  '^Ytar  et  uior^ 
quasi  unica  persona  quia  oaro  una  et  magek  11* 
Does  the  Act  mean  to  altar  tiiisP    Osatiofl  H  "*^ 


ihedi); 

iliMltftl 
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that  it  does  not  for  all  parposet,  because  It  ezpreetly 
proaer? ea  the  inability  of  the  wife  to  sue  the  husband 
in  tott  in  oertain  oasei.  I  oite,  with  entire  approval, 
the  language  of  Wills,  J.,  in  Butttr  t.  BuUer,  '<  I  take 
the  Aot  to  mean  exactly  what  it  says — no  more  and  no 
leee.  It  is  said  that  it  destroys  the  doctrine  of  the 
oommon  law,  by  which  there  was  what  has  been  called  a 
unity  of  person  between  husband  and  wife.  Again  I 
answer,  I  do  not  see  why.  It  confers  in  certain  sj^fled 
eaaes  new  powers  upon  the  wife,  and  in  others  new 
powers  upon  the  husband,  and  gives  them  in  oertain 
•peoifled  caaes  new  lemedies  against  one  another.  But 
I  aee  no  reason  for  supposing  that  the  Act  does  anything 
more  than  it  professes  to  do,  or  either  abrogates  or  in- 
fringes upon  any  eziBting  principles  or  rules  of  law  in 
oases  to  whidi  its  provisions  do  not  apply."  That 
expresses  perf  eotty  my  opinion  as  to  the  mode  in  whioh 
an  Aot  of  this  kind  should  be  construed.  The  capacity 
of  a  married  woman  to  take  property  is  not  altered  as 
between  her  and  the  grantor.  That  was  always  com- 
plete. Whatever  property,  real  or  personal,  was  devised, 
bequeathed,  conveyed,  or  assigned  to  a  married  woman, 
as  between  her  and  the  grantor,  passed  abflolntely.  The 
Act  only  enlarges  her  capacity  to  tske  snch  property  *'  as 
her  separate  property."  That  is,  as  I  read  it  as  between 
her  and  the  grantor,  she  takes  the  same  as  before,  but 
as  between  her  and  her  husband,  what  she  takes  is  "  her 
separate  property."  That  is  my  construotion  of  the 
statute,  independently  of  authority. 

In  the  case  of  In  re  March  Ohitty,  J.,  nipinsswl  an 
opinion  that  the  Act  has  altered  the  sloftM  of  a  married 
woman  for  this  purpose.  After  reading  section  1,  sub- 
section 1,  he  says,  '*  It  appears  to  me  that  this  section 
enlargec  the  capacity  of  a  married  woman.  Her 
capacity  formerly  was  that  she  could  not  take  proper^ 
which  went  to  her  husband.  There  were,  no  doubt, 
exceptions  made  in  equity  with  regard  to  hn  right  to  a 
settlement;  but  here  her  stoftis  is  changed  and  she  is 
made  capaUe  of  acquiring  personal  property  in  the 
same  manner  as  if  she  were  a  feme  eole"  And,  after 
refening  to  other  sections  of  the  Act,' his  lordship  says  : 
*'  It  appears  to  me  that  the  Act  makes  such  alterations 
in  the  lelation  of  husband  and  wife  that  it  severs  that 
unity  of  person,  and  divides  that  compound  person 
which  the  law  formerly  recognised,  to  such  an  extent  as 
to  render  it  wrong  for  the  court  to  apply  the  old  prin- 
ciple, which  was  founded  on  unity  of  person." 

I  dte  this  passage  for  the  purpose  of  explaining  the 
groundson  which  I  respectfully  differ  from  this  Judgment. 
J  n  my  opinion,  as  I  have  said,  the  capacity  of  a  married 
woman  to  take  property  la  only  altered  as  between 
herself  and  her  huiband.  The  true  view  seems  to  me 
to  be  that  the  wife  had  an  unlimited  capacity  before  the 
Act  to  acquire  property,  but  that,  upon  its  acquisition, 
the  marital  right  of  the  husband  gave  him  certain 
intereats  in  it  which  the  Aot  has  interfered  with.  This 
seems  to  me  to  be  the  extent  to  which  her  etaiue^  if  that 
be  the  right  word,  is  intended  to  be  altered.  Bat  for 
collateral  purposes — that  is,  for  any  purpose  in  respect 
of  property— except  altering  her  right  to  property  as  be- 
tween herself  and  her  husband,  I  do  nut  find  in  the 
Aot  any  intimation  of  an  Intention  to  change  her  legul 
position.  If  that  had  been  the  Intention,  I  should  have 
expected  to  find  In  the  Aot  an  express  provision  to  the 
effect,  for  example,  that  in  all  queatlons  relating  to  prop- 
erty, the  husband  and  wife  should  be  considered,  not  only 
as  between  themselves,  but  also  as  between  themselves 
and  third  persons,  two  separate  Individuals,  and  that  the 
old  law  of  unity  of  person  should  be  abolished.  The 
decision  in  In  re  March  was  overruled  by  the  Oourt  of 
Appeal,  not  on  this  ground,  but  because  the  will  in  that 
case  iras  made  before  the  passing  of  the  Married 
Women's  Property  Aot,  1882.  The  learned  Judges 
expressly  declined  to  give  any  opinion  what  would  be 
the  eflsoty  hi  this  reapcot,  of  a  wOl  made  after  the  Aot« 


But  Gotten,  L. J.,  said  this,  in  which  I  concur.  **  In 
my  opinion  the  Aot  was  not  intended  to  alter  any  rights , 
exoept  those  of  the  husband  and  wife  inter  se." 

In  this  state  of  authority  I  think  I  am  bound  to 
decide  this  case  according  to  my  own  opinion.  I  therefore 
hold  that  Mary  Buckwell  and  her  husband  each  take  one- 
fourth,  and  Harriet  Buckwell  one-half,  Mary  BuckweU's 
share  being  her  separate  property  according  to  the 
Act. 

SdicitorB,  Eenry  Sowton^  for  J.  C7.  BuckweU^  Brighton. 


Ohan.  Div.  I 

r.J-  I 


Ohitty,. 


April  S7 ;  May  4. 

Btswabt  v.  Fletcheb.  (a.) 

Pradiu — Married  woman — BeUraint  on  antidpaHon^ 

Payment  of  dividende  an  fund  into  oouri^Pouw  of 

aitomey — Oonveyandng  Act,  1881,  s.  40 — Form  of 

order. 

A  married  woman  reetrained  from  anUdpaUon  may 
appoint  an  attorney  to  receive  the  growing  paymmUif  hut 
only  on  her  behalf  and  for  her  uee. 

Form  of  order  directing  payment  of  dividendt  to  a 
married  woman  entitled  for  her  eeparate  uee. 

A  sum  ol  Oonsols  was  ordered  to  be  transferred  into 
court,  and  the  dividends  paid  to  a  married  lady  who  was 
entitled  for  life  for  her  separate  use  and  reatrained  from 
antieipation,  with  liberty  to  apply  on  her  death.  There 
was  no  gift  over  or  attempted  alienation.  The  proposed 
ccder  as  drawn  by  the  registrar  contained  the  following 
direction :  "  Pay  upon  production  of  evidence  that  she 
has  not  anticipated  the  dividends  as  they  accrue  during 
the  life  of  M.  Stewart  on  annnitias  carried  over  until 
further  order."  In  the  column  under  heading  Payees, 
"  M.  Stewart,  wife  of  J.  a  Stewart,  for  her  separate  use." 
The  lady  iras  going  to  reside  in  India,  and  it  was  pro- 
posed that  she  should  appoint  an  attotney  to  receive  the 
dividends  on  her  behalf. 

H,  FeUowe  now  mentioned  the  matter  to  the  court  on 
the  minutes,  and  took  the  ol^ectlon  that  the  order 
should  be  simply  for  payment  of  the  dividends  as  they 
accrued  due  to  the  married  woman  for  her  separate  use. 

Obittt,  J. — ^The  question  is  as  to  the  form  of  order 
which  should  be  used  in  dfarecting  payment  of  dividends 
to  a  married  women,  when  the  trust  is  for  payment  to 
her  separate  use  without  power  of  antioipstion,  and  there 
is  no  gift  over.  It  is  quite  plain  that  it  should  appear 
on  the  face  of  the  order  that  aha  is  restrained  from  antioi- 
pation,  because  snch  orders  often  come  into  the  hands  of 
third  persons,  and  It  might  be,  that  if  the  order  did  not 
disdose  the  restralpt,  suoh  persons  might  treat  the 
married  woman  as  having  a  full  power  of  disposition.  It 
is  equally  dear  that  in  questions  of  this  class  the  married 
woman  herself  has  no  power  whatever  to  antldpate,  and 
that  any  acts  of  hers  are  wholly  without  operation^  for 
the  case  is  not  that  of  forfeiture  or  attempted  alienation. 
It  appears  that  the  registrar's  praotioe  is  to  draw  the  order 
in  suuh  a  form  as  to  show  all  this.  It  is  also  necessary 
to  produce  evidence  to  the  Paymaster-General  before  he 
will  make  payment.  Some  of  the  registrars  draw  the 
order  in  suoh  a  form  that  tl^  evidence  may  be  produced 
by  persons  other  than  the  married  woman  herself.  Here 
the  lady  is  about  to  go  abroad  to  India,  and  it  appears 
that  It  is  not  the  praotioe  of  the  Paymaster-General  to 
draw  cheques  for  India,  and  the  result  therefore  is,  as  she 
cannot  receive  the  dividends  herself,  that  if  she  is  not 
able  to  give  a  power  of  attorney  appdnting  somebody  to 

(a.)  Beported  by  V.  db  8.  Fowxb,  Esq.,  Barrister-at- 
Law. 
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reo«if e  the  di?idendf  for  her,  ebe  will  h«ve  from  time  to 
time  to  appoint  eome  attorney  alter  the  dividenda  hsTe 
fallen  due — that  la  to  say^  when  the  restraint  haa  oeaeed. 
If  aha  hae  to  do  this  on  every  ooeasion  much  e&pense  and 
delay  mnat  necessarily  arise.  I  may  say  here  that  in  my 
opfiodon,  sinoe  the  paasing  of  the  Conf^anoing  Act,  1881, 
s.  40,  theie  is  no  reason  why  any  married  woman  may 
not  exeenta  a  power  of  attorney  nlthongh  her  sepamte 
property  may  be  subjeot  to  a  restraint  on  anticipation,  but 
of  coarse  she  «oidd  not,  by  ezeoating  any  soeh  power,  get 
rid  of  the  restraint  on  antioipation.  The  order  I  shall  in 
future  maJce  in  snoh  cases  as  the  present  (when  there  is 
a  simple  restraint  on  anticipation,  and  no  gift  over)  will 
be  as  foUows:— *The  said  A.  B.  being  restrained  from 
anticipating  snoh  dividends,  they  are  not  to  be  paid  to 
any  attorney  except  upon  an  aifldavit  or  statutory 
declaration  of  sudi  attorney  that  he  receives  them  on 
behalf  of  and  lor  the  use  of  the  said  A#  B^  and  not  of  any 
other  person  to  whom  she  has  assigned  or  puported  to 
assign  them.  There  must  therefore  be  an  affidavit,  but 
it  need  not  be  made  by  the  lady  herself,  but  by  her 
attorney.  Inasmudb  as  an  affidavit  must  be  always 
required  on  each  occasion  of  payment  certifying  to  the 
faet  that  the  lady  is  alive,  little  or  no  additional  expense 
can  be  ooaaaioned  by  requiring  the  additimial  evideoee, 
which  of  course  may  be  embodied  in  one  and  the  same 
affidavit 

Solioitorai  LaUey  A  Eart, 


^i::^:i}  Feb.  28. 24.27. 28. 

AlIOIUfSY-GENSEAL  V.  AsjosBaos.  (a.) 

2Vuae— IHssenfers'  chapd  trtut  deed^**  FrokBtant  Dis- 
ienUrB  of  the  Presbyterian  or  Independeni  denomina' 
Hon  ^'^Pteshykrian  Chuteh  of  England— DUsentert^ 
ChaptU  Act,  1845  (7  <£;  8  Vid.  c.  45),  s.  2. 

A  chapd  wa$  oonveysd  in  1766  to  truiteea  upon  WwA 
to  pormU  the  premieie  io  "be  used  a$"a  meeUng^houae  for 
JrioieiiatU  J)iiemier$  of  the  Preabyterian  or  Independent 
denomination  to  toonhip  in." 

A  teriee  o/ministen  Aod  been  appointed  and  officiated 
in  the  chapel  tince  that  date,  eome  of  them  being  Free^ 
b^iefiane,  others  Independents  ;  but  since  the  year  1800, 
Ind^ndemt  ministers  alone  had  been  pastors  of  the 
congregation,  the  defendant  A.,  who  toas  appointed  in 
1864,  being  an  Independent  In  1879  and  1880,  at 
meetings  of  the  chapel  congregation,  a  majority  of  the 
mamJbers  decided  to  apply  for  the  admission  of  the 
congregation  tofdlowship  wOh  the  Presbyterian  Church 
of  England^  a  body  formed  in  1876  by  the  union  of 
certain  religious  bodies  in  England  holding  Presbifterian 
tenets,  and  the  congregation  was  eventuoMy  so  admitted. 
By  Vie  constitution  of  this  body,  any  eongreoation 
admitted  to  Us  feUowship  lost  Me  pouter  of  absolute 
control  over  its  own  affairs  in  certain  particviars.  The 
plaintiff  was  a  mender  of  the  congregation  at  the  time  of 
the  application  to  the  English  Presbyterian  Church,  and 
obfected  to  joining  that  Church,  and  brought  this  adion, 
claiming  that,  the  chapd  liaving  been  used  for  more  than 
twenty'flve  years  for  worship  in  accordance  with  Inde- 
pendent principles  and  usage,  it  could  not  now,  under 
7  dl  8  vid.  c  45,  50  used  for  worship  in  accordance 
with  the  usages  of  the  Preslbyteriun  Church* 

Beld,  that  the  Dissenters*  Chapds  Ad  was  avaHatHe 
only  as  a  defenoe  against  attempted  alteration  after  a 

(a.)  Beported  by  J*.  W.  Quua>  S!sq.»  Baniater-at-LBW. 


period  of  twenty^five  years,  and  not  as  a  means  k  compel 
the  continuance  of  any  particular  rdigious  \uagei. 

But  held,  also^  that  the  eonetitution  of  (he  PretiyferiaA 
Church  of  England  was  wch  that  U  leouldheeimkwi 
to  the  trusts  of  the  deed  of  the  chapel  forUtbh trm^ 
ftrred  to  that  Church,  the  deed  oontempUitiimg  t&«  e»M 
of  the  ^pdaffakrs  by  no  ether  bodg  ihanihemtn^ 
tiMi  meeting  there,  and  thai  on  that  grfumd,  iJmtfm,  ik 
plaisUiff's  daim  must  eueoted. 

Trial  of  action. 

Emma  Hiles,  by  an  indentare  dated  the  litii  U 
February,  1766,  granted  a  messuage  sitaststtTootiaK 
Oraveney  to  trustees  "  upe»  trust  that  they,  tha  aid 
Emma  Miles,  8.  Bayes,  J.  Fnllager,  J.  ^aed,udl 
Pewtressy  and  the  survivors  and  raxviver  ol  tkcn,  wA 
the  heirs  and  assigns  of  such  survivor,  shall  sad  do  ltd 
times  hereafter  permit  and  sailer  the  samepnaiNiii 
be  used  and  enjoiyed  as  and  for  a  aeeting*hww  ff 
place  lor  Protestant  Dissenters  of  the  Preebftnisff 
Independent  denomination  to  worship  in  as  thsHDiai 
now  used,  without  receiving  any  rent  or  reconp—fr 
the  same  so  long  as  the  present  or  any  fatnn  iMi' 
Great  Britain  do  and  shall  tolerate  Protestant  KmIh 
from  the  present  Established  Ghurrii  of  Betd^ 
worship  God  in  the  same  meeting- house,  or  m  1*1* 
there  shall  be  any  persona  who  shall  fngnentaw 
the  said  place  for  the  purpose  Kforeaaid.    Bofeiiam 
according  to  the  laws  of  England  or  of  Qreit  BbA 
it  shall  at  any  time  cease  to  be  lawful  for  JMM 
Dissenters  to  meet  in  the  said  meeting-house  to  vaiAil 
Gh)d,  and  the  same  shall  for  that  or  any  other  nM  ll 
shut  up  or  not  preached  in  for  the  spaee  o(  teebi 
months,  then  upon  trust  **  for  the  sde  use  and  UbS^ 
the  said  Emma  MUes,  her  heirs  aad  assigns  for  em.  ^ 

Various  endowments  were  from  time  to  tine  eoeffliHl 
on  the  chapel  by  deeds,  in  which  the  eongregstioB  ii 
question  was  referred  to  as  a  "  oongregatioa  of  Bwlv* 
terian  or  Independent  Diseenteie,"  *'  Froteiteit  I*- 
senters,"  and  other  similar  terms,  none  materisfly  dtfg 
ing  from  the  first  onementioned.  The  ministera  sppoiiM 
to  officiate  at  the  chapel  by  the  oongregatios,iMO^ 
persons  at  all  interfering  in  the  election,  had  beiDi  ■■* 
of  them  Independents,  others  Preebyteiiaa,  bst  If 
about  eighty  years  previous  to  the  m«tten  cosspisiiii* 
in  this  action  had  been  Independents. 

In  1864  the  defendant  William  Andeisoa  brtV* 
pastor  of  the  chapeli  and  at  that  time,  and  i^ 
quently,  professed  himself  an  Independent.  At  s  «^ 
ing  of  the  members  of  the  congregation,  held  oti^ 
10th  of  December,  1879,  a  majority  of  thoee 
dedded  to  apply  to  the  Synod  of  the 
Church  of  England  for  admission  to  fellowihipk 
was  at  first  refused  by  the  Synod  ol  that  Cliiiioh.b^l. 
second  application,  made  in  oonseqnenee  of  anolhir  ■ 
ing  held  on  the  11th  of  January,  1880,  was  n<»^^!^ 
the  congregation  was  admitted  into  fellowship  withttii| 
Ohnrch,  and  became  subject  to  its  system  d  etaf* 
government. 

The  nature  and  origin  of  this  Qhoaieh  appssr  &o>  » 
argament  and  judgment. 

The  plaintiiZ,  G.  P.  Haskina,  was,  at  the  date  of 
meetings,  a  member  of  the  chapel  oongfegatloo, 
jected  to  the  applications  for  admisaion  to  the 
terian  Ohnrdi  of  England,  and  on  the  15th  ef  Ji 
1880,  issued  the  writ  in  this  action,  claiming  toll 
trusts  of  the  indenture  of  February  15, 1766,  or 
them  as  could  be  then  aseeitained,  and  were  n 
subsisting,  carried  into  efflsot,  under  the  diiestinarf 
court ;  a  declaration  that,  aoootdhig  to  the  trie  K- 
stmction  d  the  deed,  and  in  the  eventi  «1>^2 
happened,  or  otherwise,  pumuant  to  the  provisionid'*. 
Act,  7  d;  8  Vict,  c  45,  tiM  meetisg-honss  at  Wf* 
Graveaey  was  te  the  eauluaive  nee  of  pemoM^  "If^^ 
of  the  denowlnatinPi  knovJi  •§ 
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gMionaliat^  to  U  naed  l^  raoli  pdsmu  fox  the  pablio 
wonhip  of  God  aoooidliig  to  tlie  principles  and  uaagee  of 
the  Independent  denoMlnation ;  and  an  injuaotiott 
xeetiainiog  W.  Andonon*  or  any  ponon  aeting  under  hie 
anthorify,  or  elaimlng  ae  a  minister  of  the  Fresbjterian 
GSiarch  of  England,  fh>m  uiiog  the  meeting-house  for 
pablio  worship  and  f  lom  holding  any  OMetiQ^i  or  oele- 
brmting  pablio  worship  in  acoordanoe  with  the  UMges  of 
the  Presbyterian  Ohuroh  of  England  in  the  meetfng-hooso 
and  hereditaments. 

It  appeared  from  the  Book  of  Order  of  the  Presby- 
tetian  Ohurch  of  England  that  the  sanction  of  a 
presbytery  U  neoessary  to  the  appointment  of  a  minister 
to  any  partionlar  oongregationy  and  that  the  appoint- 
ment does  not  depend  solely  on  the  choiee  of  the  oon- 
gregation. 

By  7  ft  8  Tlet  e.  45,  s.  2  (Che  Dissenters'  Ohapels 

Act),  it  is  enacted  "that  so  far  as  no  partioakx  reUgioos 

doetrines  or  opinions,  or  mode  of  xegulatiBg  worship,  are 

on  the  faoe  of  the  will,  deed,  or  other  instramant  de^ 

daring  the  trusts  of  any  meeting-house  for  the  worship 

o#aod,dJasanting,as  aforesaid,  either  in  egress  terms 

or  tf  mCsrettoe  to  some  book  or  other  doooosent  as  eon- 

MBiBg  saoh  doetrines  or  opinions  or  oMde  ^  regulating 

wonhip^  be  required  to  be  taught  or  oheerred  or  be 

fovbtddtai  to  be  taoght  or  obesrved  therein,  tiie  usage 

for  twwnty-flve  yearn  immediately  preoeding  any  suit 

relating  to  such  meeting-house  of  the  congregation. fre- 

gaenting  the  same  shall  be  oondusi? e  €?idenee  that  suoh 

r«i%loi»  doctrines  or  opinions  or  mode  of  worship  as 

have  fbr  sooh  period  been  taught  or  obser?ed  in  such 

meeting-house  may  properly  be  taught  or  obserred  in 

SMh  meeting-house,  and  that  tte  right  of  the  eongrega- 

tim  to  hold  saflb  meeting-house  and  property  shall  not 

be  ealled  in  question  on  account  of  the  doctrines  or 

ei^Bkma  or  mode  of  worship  so  taught  or  obser? ed  in 

sneh  meeting-house." 

CoBsna-iiofrfy,  Q.O.,  Aiphnd,  0.(7.,  and  Lemon,  for 

the  |»lalnf«.--The  real  question  to  be  deddedis  whether 

tfceHngHah  Presbyterian  Ohurch  can  daim  to  be  the 

eneeeseor  or  reprasontatif  e  of  the  ftesbytorian  denomina- 

tton  of  the  last  century,  referred  to  fai  the  deed  of 

tniat.    It  la  onnoeded  by  the  defendants  that  Sot  the 

laet  eighty  years  this  ebapel  has  been  an  IndepcndsBt 

^^  '  iB  to  say,  that  the  eongssgwMon  meeting  in 

had  eoB^plete  eontrol  oter  all  its  aflairfl, 

the    eppelntmeBt    of     a    pastor.       The 

of    the  oomtitirtton  ef    the   PresbftsriMi 

ai  fingkttd,  whieh  was  lermet  in  1876  by  a 

mmm  between  larious  ehiiohea  in  tb«^i*«*^  eonneoted 

«ilh  tlie  BstafaUshed  Ohmoh  ef  fiootland  and  bianehef 

0#   the   United  Presbyterians    and   Free  Ohimfasa  ef 

pnotlawi,  is  that  eaoh  oongrqgation,  lAile  retaining  a 

iertian  amount  of  indiridual  control  over  its  own  afEairs, 

Is  eabjetft  also  to  presbyteries  and  synods.    Prerious  to 

pisMiwalon  to  the  English   Pkeshyterim  Ohnioh,  this 

<wpnl  cengr^gsCion  was  a  eeli-goveming  body,  it  wiU 

warn  he  a«b}eotto  ehasoh  eousts,  it  will  not  be  able  to 

*ooee  ite  own  minister,  as  the  pBssMeir  praolioaUj  dees 

^      'E/wmn  if  the  majority  of  the  oengasgation  may  have 

boided  togo  oter  to  the  Presbyterian  Gharoh  of  Eag- 

te4»  they  «aanet  car^  ever  the  property  ol  the  ehapel: 

■iNwiiijI  GmiBral  t.  F^atrmm,  Z  Mer.  352,  see  pp.  997 

WtA  ^4M.    Agidn,  the  IndepMidenta  hate  now  acquired 

\ 


right  vnier  the  Dksentsrs'  Chapel  Aet  (7  ft 
e.  46, «.  f)  to  retain  the  ehapd  as  a  plaoe  I6r 
im  aeoofdance  with  Independent  usagss,  s«eh 
hawing  been  obeerred  lor  twenty^-ftfe  yens 
There  an  '*no  partlonkr  religtous  4eetrims 
or  mode  of  regaMag  worship"  en  the 
ha»  of  the  deeds  Mflaling  to  this  ohnnh  refuheed 
•  Mb  tMight  or  ehsarved,  so  as  to  tdn  the  ease  evt 
~  tbe  Act.  The  name '<  Presbyterian  "  not  maoMit 
h>    a    deieriptiMi  of  a^j  ^ariteks  doetriiiei 


Attorney'GMeral  ▼•  HtUton,  4  Drory  480;  Attorney- 
Oenerai  ?.  Buncs,  L.  B.  6  Eq.  663, 17  W.  B.  Ch.  Dig.  41. 
[B^BUwiCH,  J.— Presbjtorianism  is  not  the  name  of 
a  doctrine,  but  of  a  mode  of  church  goyern- 
ment.]  The  deoirions  show  that  it  does  not  even  indi- 
cate a  mode  of  church  government.  Even  putting  aside 
the  statute,  Scotch  Presbyterians  were  not  objeote  of  the 
trust.  Presbyterianism,  in  the  sense  understood  by  the 
defendants,  did  not  exist  at  the  date  of  the  deed  in 
qaestion,  or,  in  UoLat  all  daring  the  last  century: 
Aftomey^Oeneral  v.  Shore,  11  Sim.  699*  We  propose  to 
put  In  oral  eridenoe  of  what  was  the  meaning  of  the  word 
**  Presbyterian  "  as  used  in  |ihe  last  century,  [Oaine^ 
ford  Bruce,  Q.O,,  for  the  defendanto,  objected  to  recep- 
tion of  oral  eridence,  on  the  ground  that  the  dooumenta 
themselves  alone  could  be  looked  to  :  AUorney- General 
▼.  Shore,  9  01.  4b  Fin.  656,  see  p.  668.  Kbxxwiob,  J«, 
upheld  this  objection.]  Piesbyterians  and  Independente 
are  really  two  sections  of  one  body,  which  repudiated  any 
confession  of  faith  and  control  of  Individual  oongregstions 
by  any  body  sxtexnal  to  the  congregation.  In  1691  a 
"Happy  Union'*  was  effected  between  the  Presby- 
teriana,  so  called,  and  the  OongregationaUsto.  The 
whole  terms  of  this  document  are  inoonslBtent  witii 
Presbyterianism,  as  understood  by  the  defendants.  The 
plaintiff  was  a  member  of  this  congregation  at  the  time 
of  the  Institution  of  this  action,  and  the  fact  that  he 
may  have  since  that  time  ceased  to  be  a  member  is 
irrelevant :  MiUigan  v.  MOchdl,  8  Myl.  ft  Or,  7S,  p.  84. 
[Kbxbwiok,  J.^A  right  to  a  seat  would  give  a  member 
such  a  right  of  property  as  would  enable  him  to  sue 
for  administration  of  the  truste  of  the  deed.] 

Gaine/ord  Bruoe,  Q.O,,  and  F&wnall,  for  the  defend- 
ant Anderson. — ^The  language  of  the  deed  shows  that 
two  separate  denominations  are  meant ;  the  words  are, 
"For    Protestant    Dissenters    of   the  Presbyterian  or 
Independent  Denomination.*'    History  shows  that  at- 
tempts were  made,  which  failed,  to  bifng  the  three 
denominations  of  Independente,  Pfedbyterians,  and  Bap- 
tlsto  into  union,  and  Chey  have  continued  to  exist  as  separ- 
ate bodies  down  to  the  present  time :  Atiomey'Generdl 
V.  dapham,  8  W.  B.  158, 4  De  G.  M.  fr  G.  591 ;  Shore  v. 
WUeon,  9  01.  ft  Fin.  855  ;  AHomey-General  v.  WUaon, 
It  Simons,  210.    The  Act  7  ft  8  Vict  c.  45  only  applies 
where  **  doctrine,  opinion,  or  mode  of  wor^p**  are  in 
qaestion,  and  hence  is  not  applicable  here,  and,  even 
if  it  were,  can  only  be  used  as  a  shield  to  persons  in 
possession,  and  not  as  a  weapon  of  attack.    User  in  a 
certain  way  for  twenty-Ave  years  may  Justify  a  breach 
of  trust,  but  the  oontlnuanee  of  that  user  after  that 
period  is  not  made  compulsory  by  the  statute.    The 
trust  here  is  an  alternative  one,  and  a  majority  of  the 
oongregalAon  eould  decide  which  mode  of  government 
was  to  prevail.    The  reason  why  there  are  few  (if  any) 
traces  of  a  Presbyterian  system  in  the  last  century  is 
that  the  Dissenters,  though  tolerated,  were   virtually 
socially  ostracised  and  persecuted,  and,  had  they  Bt« 
tempted  to  form  any  dlstinot  system  of  church  govern- 
ment, would  have  brought   down  on  themselves  the 
anger  of  the  dominant  dharch ;  hence  they  confined 
themselves  to  consolidating  their  poritlon  as  dtiaens. 

LefrtH,  for  tfustees  ift  whom  the  legal  estate  in  the 
«hapel  was  vested,  enbmitted  to  aot  as  the  oouft  should 
direct. 


£tfHsm,torthe 
took  the  same  course 


repwsentatlfes  of  a  deceased  tmsteei 


aMSM*flar4y,  0*a.|lanply.—4Bvea  if  the  transfer  to 
the  English  PiesbyterianChnreh  citf  the  chapel  and  ito  ea« 
downeats  eonld  have  been  validly  made  it  was  aot  peop- 
erily  oairied  enl^as  no  peeper  meeting  was  ever  eoaveaed* 
!Xfais  aotiaa  is  virteaUy  ene  to  xastnUn  a  m^oritj  Cram 
dsprivfag  a  minodlif  of  ttMii  shaee  ef  the  ( 
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AtTOBMBT-GbNSBAL  If.  AkDSBBOK.— GbAT  V,  HOPPBB. 


HioB  Oowr. 


ertj.  The  congregation  have  oommitted  what  may  be 
termed  an  act  of  suicide,  haTiog  lost  their  right  of 
abeolute  control  over  tbeir  own  affairs.  The  cbapel  baa 
become  absorbed  In  a  body  whiob  could  veto  its  re- 
transfer  for  the  purpose  of  congregational  worship. 
Unanimity  is  necessary  for  the  transfer  of  trust  property 
of  this  description. 

[Other  authorities  cited  were  Dr.  Bees'  Oyclop»dia, 
1786»  tub.  nam.  *'  Presbyterian " ;  Bapin's  History  ; 
Baxter's  Nonconformist  Plea  for  Peace ;  Oalamy's 
Abridgment  of  the  life  of  Baxter,  1718;  Hallam^s 
Oonstitntional  History,  Toh  8,  p.  115  (Longmans); 
Tonlmin's  History  of  Dissenters.] 

Ebxbwich,  J. — ^The  first  question  which  arises  is  as  to 
the  construction  of  the  trust  of  the  deed  of  February  15, 
1766.  To  construe  it  reference  may  be  made  to  the 
dronmstances  of  the  time  and  to  other  deeds  as  iUustra. 
tions.  I  think  it  clear  that  the  trust  is  an  altematife 
one  for  either  of  two  denominations,  and  that  it  is  a 
trust  that  would  exclude  Baptists,  who,  together  with 
the  Presbyterians  and  Independents,  formei  the  mass  of 
Protestant  Dissenters.  The  second  question  which  arises 
is  whether,  the  chapel  having  been  used  for  some  eighty 
.or  one  hundred  years  as  an  Independent  chapel,  the 
Dissenters'  Ohapels  Act  appliea  so  aa  to  prevent  Presby- 
terians from  exercising  their  worship  there.  I  do  not 
think  the  Act  does  apply  in  favour  of  the  plaintiffs. 
The  section  is  in  these  terms : — [His  lordship  read  the 
section  set  out  above.] 

There  is,  however,  no  declaration  in  this  deed,  or  by 
reference,  aa  to  the  doctrine  to  be  taught  or  preached  ; 
and  AUomesf'Qenardl  v.  Bunc$  la  in  favour  of  that  pro- 
position. The  section  does  not  make  it  necessary  to 
continue  the  teaching  of  certain  doctrinea  if  they  have 
been  preached  there,  the  Act  is  a  shield  against  attack, 
not  a  weapon  of  attack.  But,  again,  there  has  been  no 
change  in  the  doctrine  taught  or  in  the  mode  of  public 
worship.  The  point  whether  the  word  *<  Presbyterian  " 
connotes  any  particular  doctrine  is  said  to  have  been 
considered  in  the  case  of  AUamey»Q€neral  v.  Bunee,  but 
I  think  the  case  throws  no  light  on  it,  and  it  is  not  necee- 
sary  for  me  to  decide  it  There  remains  then  the 
question  whether  this  chnroh  has  been  properly  attached 
to  the  Presbyterian  Church  in  England.  [After  examin- 
ing the  evidence,  his  lordship  arrived  at  the  oonduaion 
that  the  transfer  had  not  been  properly  carried  out.]  If 
the  Attorney-General  were  not  a  party  to  this  action  I 
might  have  avoided  the  other  points,  bat  now  I  must 
deal  with  them.  I  think  it  is  almost  involved  in  this 
deed  that  this  church  could  not  be  attached  to  the 
Presbyterian  Ghurob  of  England.  The  law  is  clear 
that  in  matters  of  this  kind  a  mere  majority  cannot 
prevail :  AUomey-General  v.  Peanon,  8  Mer.  352.  The 
conversion  of  the  property  of  this  church  cannot  be  made 
without  the  consent  of  all  the  members  of  the  con- 
gregation. 

I  do  not  propose  to  trace  the  history  of  Presbyterian- 
ism.  That  the  Presbyterians,  as  a  body,  were  strong  and 
distinct  originally,  there  is  no  doubt ;  but  towards  the 
middle  of  the  eighteenth  century  Presbyterianism,  as  a 
separate  form  of  dissent,  disappeared ;  a  few  congrega- 
tions lived  on,  becoming,  in  course  of  time,  Sodnians, 
Unitarians,  some  even  Joining  the  Established  Ohureb. 
Lately  they  have  reappeared  aa  a  separate  body,  but 
their  rules  now  are  inconsistent  with  those  that  bound 
this  congregation,  and  with  those  of  the  Preabyterians 
of  the  eighteenth  century. 

That  being  so,  what  was  attempted  here  was  contrary 
to  the  trust,  and  cannot  be  effected,  and  I  sbaU  there- 
fore dedde  in  the  plaintiffs  favour. 

There  will  be  a  declaration  that  it  was  not  competent 
to  the  meetings  of  the  congregation  hdd  in  December 
and  January,  1879  and  1880,  by  their  resolutions  to 
sol^eet  the  property  to  the  control  of  the  Presbyterian 


Ohurch  of  England,  and  that  the  ssme  ought  to  be 
enjoyed  by  the  Protestant  Dissenters  of  Pfoteitaiit « 
Independent  congregations  worshippiog  thenis,  aa  if 
no  such  resolutions  had  been  passed. 

Soltdtors  for  the  pldntiff,  ShepTieard  A  Bon$, 

Bolidtors  for  the  defendant,  Luoat  A  fioni. 

Solicitors  for  the  defendant  trustees,  WifU»AG^; 
S.  B.  T.  Aleaoander. 


Q.  B.  Div.  (Lord  Coleridge,  I  »., ,  i 

O.J.,  and  Mathew,  J.)      J  ' 

Gbat  v.  Hofper.  (a.) 

Pr€uiice — County  eourt — Power  to  remit  acWwi-iW«- 
fion  of  claim  below  £50  by  judgment  iindsr  order  li- 
County  Court  Act,  1856  (19  A  20  Viet,  o.  108),fcS& 

Where  a  dai/n  indoreed  on  a  writ  ofrigimUfm^ii 
d650,  and  after  the  i$$ue  of  the  wrU  ie  redutdhka^ 
nun  by  payment  in  obedience  to  a  judgmmtwk^ 
14  for  a  portion  of  the  daim^  the  diitriet  f^f'^'^j 
fwriedicHon  under  eeetion  26  of  the  Cowdn  M^ 
1856,  to  order  the  action  to  be  remitted  (o  fkm 
court. 


Appeal  from  an  order  of  Denman,  J.,  in 
confirming  the  order  of  the  diatriot  r^gistcir  oC  Her* 
castie-uponoTyne.  _ 

The  action  was  originally  brought  to  nM 
£66  lis.  3d.,  money  alleged  to  have  been  neM  V 
the  defendant  as  agent  for  the  plaintUL  After  ^^ 
of  the  writ  an  application  was  made  nnder  ordtf  H  <■ 
Judgment  given  for  £28  lis.  3d.,  the  defsndsat  hang 
leave  to  defend  as  to  the  reddue,  which  «•*  ^ 
reduced  below  £50.  Execution  was  issued,  lod  w 
£28  lis.  Sd.  pdd.  The  district  registrar  tiiMp« 
ordered  the  aotion  to  be  remitted  to  the  ooonty  wA» 
Kewcastie-on-Tyne,  pursuant  to  sectioa  ftf  of  v 
County  Courts  Act,  1856. 

Tindal  Atkimon,  for  the  appeUant.— The  di^ 
registrar  had  no  Jurisdiction  to  remit  the  iftimtf^ 
county  court.  The  payment  redudng  the  ftaiosBtli||« 
£50  must  be  a  payment  before  action  brought:  Om* 
V.  Fom5ufV,  24  W.  R.  161,  1  Ex.  D.  48:  A^ 
Uihenoood,  26  W.  E.  91,  8  Ex.  D.  1.  These  iij  » 
dons  on  section?  of  the  County  Court  Act,  l^i^*^ 
predsdy  dmilar  words  are  used,  and  it  was  \M  vm\ 
the  words  " payment  and  act-off"  apply  to  ^r^ 
and  set-off  before  aotion  brought,  the  woids  *'  or 
wise  "  must  likewise  apply  to  something  befbie  sflti» 

^eieson,  for  the  respondent,  was  not  csUed  oa. 

Lord  CoLBBiDOB,  C.  J.— This  is  dearly  a  «s«  •■■ 
can  be  remitted  to  the  county  court.  It  is  sft  s>ti^ 
contract  brought  in  the  superior  court.  The  elsfas  ^ 
nally  exceeded  £50,  but  sinoe  the  issue  of  the  vftt  l 
been  reduced  bdow  £50  by  a  Judgment  under  orajrlj 
Under  these  drcumstancss  I  think  the  casecoaeey 
within  the  words  of  section  26  of  the  County  0*"^ 
of  1856,  which  gives  Jurisdiction  «' whenin^ 

*  The  County  Court  Act,  1867  (30  ft  31  Tid.  a 
s.  7,  gives  Jurisdiction  to  remit  to  the  coonty  sosii» 
application  of  the  defendant  within  dghtdayt'*^ 
day  on  which  the  writ  shaU  have  been  served  op* 
in  any  action  of  contract  where  **  the  dda  ladM 
the  writ  does  not  exceed  £50,  or  where  w^      , 
although  it  originally  exceeded  £50,  is  rsdneed  V^ 
ment,  an  admitted  set-off,  or  otherwise,  to  s  i* 
exceeding  £50." 
(«r.)  Beported  1^  O.  X.  Paxat,  Esq.» 
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of  contract  broaght  in  a  saperior  court  the  claim  ia- 
doiwd   on   the   writ,     •     •     •     thoagh  it  origioally 
eaoaeded  £50,  is  redaoed  by  payment  into  coart,  pay- 
iiMnt,  an  admitted    tet-ofl,   or   otherwiae,  to  a  anm 
not  exceeding  £50/'  to  remit  the  same  to  the  oonnty 
eooit.    It  ie  contended  that  similar  words  are  used  iu 
section  7  of  the  County  Ck>art  Act^  1867,  and  the  deoi- 
slona  in  (kbarne  t.  JIbinburg  and  Foster  y.  U$?urwood  on 
the  wording  of  that,  section  are  relied  on.     There,  how- 
erer,  the  words  '*  payment  into  conrt "  are  omitted,  and 
the  main  object  of  the  section  was  to  limit  to  eight  days 
ftom  the  issue  of  the  writ  the  time  in  which  the  defend- 
ant might  a?ail  himself  of  his  right  to  apply  to  have  the 
action  remitted.    Thus  the  decisions  are  on  a  later  Ac*:, 
on  diiSsvent  words,  and  for  a  diiZerent  object,  and  it  is 
niotioeable  that  in  Fo^er  ▼.  U$herufOod  all  the  Lords 
Justifies  drew  attention  to  the  distinction  between  the 
w«xds  of  the  two  sections.    It  appears  to  me  that  the 
woids  **  into  court "  in  section  86  of  the  former  Act 
contemplate  the  case  of  reduction  of  the  daim  aubse- 
^osnl  to  the  eommencement  of  the  action. 
This  appeal,  therefore,  moat  be  dismissed. 

Kiivmrw,  J. — I  am  of  the  same  opinion.  The  words 
"  or  otherwise  "  mean  in  a  similar  manner ;  tliat  is,  in  a 
similar  manner,  amongst  other  things,  to  payment  into 
court,  and  this  clearly  includes  a  reduction  of  the  daim 
after  aotion  brought  by  judgment  for  a  portion  thereof 
under  order  14. 

Appeal  di$m%9»ed. 

Sdlieiton  for  the  plaintiff,   B.  Greening,  tot  D.  E. 
Simt/ard^  Newcastle. 
Solicitor  for  the  defendant,  B,  8.  Hopper ,  Newcastle. 


0.  B.  DiT.  (Field  and  Wills,  JJ.)  May  3. 

Hswiisoir  V.  Fab&b.  (a.) 

/VoeCies— Servtes  of  vnrU^ Foreigner  reeiding  out  of 
furiedidion^Rtdee  of  Supreme  Gouri,  1883,  ord.  11, 
r.  6;  ord,  70,  rr.  1,  2. 

Service  of  a  copy  of  a  writ  uxu  made  by  leavty  under 

4S  mieiaken  htlitf  as  to  the  Btate  of  facte,  upon  F.,  a 

ycreigner  residing  out  of  British  Jurisdiction.    F,  took 

we»  siepe  to  have  the  service  Bet  oiide  or  to  enter  an  ap* 

^mranee,  and  judgment  was  signed  against  him  four 

mecmihs  after  the  service  of  the  writ. 

Heid^  that  a  notice  of  the  writ,  and  net  any  service  of 
Kfte  writ,  was  compulsory  upon  a  non*  British  euhfect  not 
to  British  dominions,  under  ord.  11,  r.  (>;  and  ihat 
Btmeh  a  wrongful  service  was  not  an  irregtdarity  which 
mmlii  be  dealt  with  under  ord.  70,  r.  I,  nor  was  the 
§lgftndant  estopped,  under  ord,  70,  r.  2,  from  taking 
I  to  set  aside  t?^  proceedinge. 


Jlppeal  ftom  the  refusal  of  the  master  to  set  aside  a 
[lail^iient  referred  to  the  Difisional  Court  by  Denman, 
f^^  sitting  at  chambers. 

^be  defendAut,  a  Frenchman  recently  stopping  in 
iBBC^and,  but  subsequently  resident  at  Bordeaux,  had 
I0sn  aerved  at  Bordeaux  with  a  copy  of  a  writ  in  a 
PHBoaery  action,  under  an  order  of  Kekewioh,  J.,  gifing 
ip^m  for  scTTioe  out  of  the  jurisdiction.  He  entered  no 
jpyaniannn  to  the  action,  and  judgment  was  signed. 
^  Ibat  time  the  plaintifEs  were  not  aware  that  defend 
maH^  waa  not  a  British  subject,  but  they  now  admitted 
bte  to  be  a  fact.  The  defendant  applied  to  the  master 
o  met  aside  the  judgment  on  the  ground  that  notice  of 
^  writ  should  have  been  giten  him  under  ord.  11,  r. 


B».>  Bepoited  bf  BfawoaB  L.  HouAim,  Esq.,  Banitfter- 
at*IiaW4 


6,  and  he  now  appealed  against  the  refusal  of  the  master 
to  set  aside  the  judgment. 

Lynch,  for  the  defendant. — There  is  no  power  to 
serTe  a  writ  on  a  foreigner  resident  out  of  British 
jurisdiotion :  Padleyi.  Oamphausen,  27  W.  R.  217,  10 
Oh.  D.  550;  Field  v.  Bennett,  56  L.  J.  Q.  B.  89,  35 
W.  R.  Dig.  160. 

H.  D.  Green,  Q.C.,  for  the  plaintiffs.— The  defendant 
took  no  steps  to  preTcnt  judgment  being  signed  against 
him  between  the  4th  of  December,  1887,  when  he  was 
served  with  the  copy  of  the  writ,  and  the  14th  of 
April,  1888,  when  judgment  was  signed.  He  ought  to 
haTe  applied  under  ord.  12,  r.  30,  to  set  aside  the 
serf  ice.  The  serrice  in  lien  of  notice  has  been  a  mere 
irregularity  curable  under  ord.  70,  r.  1,  and  the  de- 
fendant has,  under  ord.  70,  r.  2,  lost  his  right  to  com- 
plain by  his  delay. 

Fold,  J.— This  is  an  appeal  by  the  defendant  to  set 
aside  a  judgment  signed  against  him.  That  judgment 
ia  said  to  haTc  been  warranted  by  a  preceding  serTioe 
of  a  copy  of  the  writ  on  the  defendant  when  residing  at 
Bordeaux,  in  France.  The  defendant  denies  that  he  is 
a  British  subject,  and  alleges  that,  he  being  a  subject  of  ' 
the  French  Republic,  such  a  serrice  was  not  warranted 
by  the  law  of  England ;  that  a  notice  only  of  the  writ 
was  warranted,  but  not  a  service  of  the  writ.  It  is  a 
matter  of  some  importance.  The  object  of  the  rule 
(ord.  11,  r.  6)  was  to  qualify  the  procedure  under  the 
old  rule.  The  order  was  to  provide  primarily  for  the 
service  of  writs  upon  persons  residing  in  Scotland  or 
Ireland.  It  was  found  to  be  so  intolerable  to  have  writs 
running  in  those  countries  under  different,  and  what  may 
be  termed  foreign,  jurisdictions.  Greater  sensitiveness 
is  aroused  in  the  case  of  any  sort  of  interference  in 
other  foreign  countries,  such  as  was  evidenced  in  the 
case  of  a  member  of  the  bar  attempting  to  take  a  com- 
mission in  the  (German  Empire.  That  was  considered  a 
trespass  on  a  foreign  jurisdiction.  It  was  for  such 
reasons  that  an  alteration  was  made.  A  special  dis- 
tinction was  thereby  made  between  serving  a  copy  of  a 
writ  and  serving  a  notice ;  and  the  notice  was  pointedly 
drawn  in  the  present  form  to  mark  the  distinction. 
Form  No.  6,  App.  A.,  Ft.  I.,  specifically  points  out  that 
'*when  the  defendant  to  be  served  is  not  a  British 
subject,  and  is  not  in  British  dominions,  notice  of  the 
writ,  and  not  the  writ  itself,  is  to  be  served  upon 
him."  And  the  form  of  notice  is  given  under  No. 
10.  It  is  no  doubt  competent  for  a  non-British 
subject  to  complain  of  a  service  on  him  of  a  British 
process  when  he  is  reaident  in  his  own  country,  and 
we  ought  to  set  aside  the  original  order  against 
him.  Kekewioh,  J.,  was  misled,  however  honestly  on  the 
part  of  the  plaintifls,  because  he  thought  the  defendant 
was  a  British  subject.  It  turned  out  that  he  was  not. 
If  that  fact  had  been  discovered  before  Kekewioh,  J.,  he 
must  have  held  that  there  could  not  be  a  service  of  a  copy 
of  the  writ,  but  only  a  notice  of  the  writ  being  issued, 
which  is  not  serfioe.  If  the  defendant  had  been  a  party 
to  the  order  made  in  the  hearing  before  the  judge,  no 
doubt  he  would  be  bound  by  It.  But  he  comes  forward 
now  for  the  first  time.  The  order  was  brought  about  by 
a  misrepresentation  of  fact,  however  innocently  made. 
I  do  not  see  why,  because  he  did  not  come  forward 
before,  judgment  should  be  issued  against  him.  No 
letter  was  written  to  him  or  notice  given,  but  an  agent 
in  Paris  was  instructed  to  take  proceedings  in  the 
French  courts.  I  do  not  know  how  much  the  defendant 
knew  of  aU  this. 

At  any  rate,  the  judgment  was  clearly  not  warrant- 
able in  the  chancery  action  under  the  new  rule,  and 
if  the  registrar  signed  such  judgment,  that  was  merely 
a  ministerial  aot|  and  would  maka  no  diffef enee  if  the 
jadgment  was  oiiginall/  unwanantad*     Jadgmant  ov 
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aiieh  a  aertlce  maet  be  set  a«ide,  and  the  order  must, 
therefore,  also  be  set  aside  for  such  substituted  service.  It 
is  Important  that  applioants  tx  parU  should  underatand 
the  responsibility  entailed  upon  them.  It  constantly 
happens  that  statements  made  ex  parte  ar  j  fiubsequently 
not  found  to  be  warranted  in  fact. 

The  plalntiifs  onght  to  hare  inquired  speaifically 
what  was  the  exact  nationality  and  position  of  the  de- 
feadADt^  and  more  oaie  should  be  taken  in  drawing  up 
affidavits  on  e0O|xirfs  appUeaUona. 

WiLLs^  J.— lam  entirely  of  the  same  opinion.  The 
Jurisdiction  aa  to  the  sertice  and  substituted  service  of 
writ  or  notice  of  writ  must  be  exercised  strictly  according 
to  the  rules  laid  down.  Ord.  11,  r.  6,  is  perfectly  clear 
and  explicit.  A  foreigner  liTing  in  a  foreign  country 
oannot  be  subject  to  serTice  of  a  writ  running  in  this 
oountry.  But  he  can  be  dealt  with  in  that  foreign 
country  by  a  notice,  without  being  seiTod  by  our  pro- 
oastt  If  any  step  was  taken  against  the  defendant 
whfoh  did  not  put  it  in  his  power  to  set  up  the  zeal  state 
of  facts  as  to  his  nationality  and  residenoe  abroad,  all 
proceedinge  theranpon  would  be  wrong,  ab  iniHtK  If  he 
had  appeared  and  volantarily  submitted  himself  to 
British  Jariedietion  it  m«y  be  that  he  would  be  estopped 
from  appealing  to  ns  now  to  set  aside  a  Judgment 
obtained  after  such  submission.  But  nothing  has  been 
done  here  to  alter  his  original  position  as  a  non-British 
subject  resident  abroad.  Under  such  eironmstanoes  he 
may  come  to  ns  at  any  time  te  set  aside  a  Judgment 
obtained  on  a  wrongful  sertlee,  on  the  ground  that  he 
onght  never  to  have  been  brought  before  onr  courts  at 
all.    The  order  and  Jadgmant  most  be  set  aside. 

Order  cmd  fndgmeni  $d  oMe. 

Solicitors  for  the  plaintifCs,  Wdk^flM^  May^  A 
Woul/e, 

Solicitors  f6r  the  def endant»  Daniel  JImms  A  LinnM* 


Bae.  V.  A.'BiosBiSK'OiB  or  Tobk.  {a.) 

EccUHaitical  law^Canvoeaiion^Auihoriiy  of  arch' 
Uihop  a$  pre9ident^Juri$didum  of  the  High  Court 
ofJuitice — Eledhn  o/proetora. 

The  Prtiideni  of  Convocation  having  eouTeked  hie 
diiortUcn  on  guitUone  conneded  wiih  (he  imtomai  affaire 
thereof  {ae  in  the  oaee  of  a  dieptOed  eUdion  of  prodore 
to  repreemt  an  areJuteaeonry  at  Oomfooaiion)^  the  High 
Court  of  Juetiise  hae  no  jiriedidUon  to  inquire  info  or 
interfere  vith  euch  dedeion. 

Rule  nidi  calling  upon  the  Archbishop  of  York,  as 
President  of  the  Oonyocation  of  York,  to  show  oause  why 
t^mandamue  should  not  issue  directing  him  to  admit 
into  Convocation  the  Bey.  Canon  Tristram  as  a  proctor 
duly  elected  to  represent  the  clergy  of  the  Archdeaconry 
of  Durham  in  the  Lower  House. 

The  facts  were  as  follows :— On  the  6th  of  July,  1886, 
the  Archbishop  of  York,  as  Metropolitan  of  the  province 
of  York,  issued,  in  accordance  with  the  Qaeen's  writ 
received  by  him,  a  mandate  to  the  Bishop  of  Durham  for 
the  election  of  proctors  for  Convocation.  Two  proctors 
were  to  be  elected  to  represent  each  archdeaconry.  The 
result  of  a  poll  held  for  the  purpose  of  electing  two 
proctors  to  represent  the  Archdeaconry  of  Durham  was 
— Canon  Grey,  86;  Canon  Tristram,  66;  the  Rev.  J. 
Bailey,  57.  A  special  return  having  been  made  by  the 
archdeacon  of  all  three  names«  the  Archbishop  deter- 

(a.)  Reported  by  G.  K.  Palbt,  Esq.,  Barrister-at-Law. 


mined  against  Canon  Tristram,  who  wsi  tscond  on  the 
poll,  on  the  ground  that,  although  he  was  then  s  mm 
residentiary  of  Durham  Cathedral,  which  ii  iltoated 
within  the  Archdeaconry  of  Durham,  be  was  not  benefloed 
within  the  archdeaconry. 

The  only  question  argued  was  whether  theconitUfl 
Jurisdiction  to  Interfere  with  the  decision  of  the  JUch- 
bishop. 

The  Arehbtshop  of  York  in  person,  thevsd  eon, 
—It  is  a  well-established  rule  of  law  that  this  oont  vfil 
not  interfere  wHh  matters  eoolesiastlcBl  nor  vlft  tti 
decisions  of  an  eedesiastieal  tribunal ;  AppUflrftmi, 
1  Mod.  Rep.  88.  Under  the  Jurlsdletion  eoDfeRed«|« 
me  as  President  of  Convocation  by  the  Qaesn*i  vril  I 
have  power  to  decide  questions  arising  as  to  vtMte 
certain  persons  are  duly  eleeted  ai  '*  procton" !«(%» 
vocation.  In  order  to  know  whether  my  Mi»  b 
right  the  court  must  take  notice  of  matten  vtUlMt 
never  yet  been  deemed  to  be  within  its  JnMl  flq^ 
nisauoe.  If  thie  court  had  JnrlsdIoCioB  fai  raiaittv 
I  should  be  liable  to  repeated  mandamueee, 

Triitram,  0.(7.,  and  Jeune,  in  support  of  ftmb.- 
The   elections  to  Convocation   take  place  oMi      i 
Queen's  writ,  which  has  not»  In  this  case,  b<sa  pV'9 
executed.    If  the  Queen's  writ  baa  not  bssa  pn^l 
exoeuted  the  court  will  set  it  right.    The  AidtliUhi| 
may  decide  disputed  elections,   but  with  an  appal  b 
this  court.    The  power  of  decision  must  dspesi  vyn 
custom,  and  the  custom  must  bo  dedded  by  ft*  w>^ 
There  is  no  authority  to  show  that  Oonvooatin  ka 
jurisdiction  to  decide  disputed  elections.    Tbs  poatbi 
of  the  Archbishop  is  similar  to  that  of  an  arehdeiMiim 
an  election  to  a  vestry.    Although  the  archdeaoon'i  R*  : 
turn  that  a  particular  person  was  duly  elected  woaM  b»  | 
good,  the  return  could  be  traversed  and  theqnesfcioa 
would  be  ttiable  In  this  court.    The  same  priadfU 
applies  to  an  elactlon  to  Convooation.    The  resioB  fkf 
no  precedents  exist  for  such  an  appeal  as  this  iii  tM 
for  120  years  Convocation  was  suspended.    The  ilgUtf 
voting  for  proctors  in  ConvocatUm  is  a  legal  iissAfei 
capable   of    being   ectablisbed   by   a  court  of  bv* 
Banddph  v.  Milman,  17  W.  B.  S6S,  L.  B.  i  <!£ 
107.    [Lord  CouuDOB,  C.J.— That  case  turned  «»  j 
construction  of  a  statntci  and  wa8»  by  mntusl  miJ*J 
submitted  to  the  court  by  special  case.]     If  thatbflj 
there  is  no  decision  upon  the  point,  but  it  i«  rabfliH| 
that,  upon  principle,  a  person  elected,  as  in  thii  cm^J 
a  public  office,  is  entitled,  In  the  event  of  saoh  ^^''^jjt 
being  disputed,  to  have  the  question  Judicially  deddflil 

Our.  flrfa  »*  1 

April  25.~Lord  CoumnMB,  O.J.,  read  the  f^Qv'Jjj 
written  Judgment  of  the  court:— >Ia  this  csn  w| 
Archbishop  of  York  was  called  upon  to  ahow  eaiis  «■ 
a  writ  of  mandamue  should  not  Issue  directed  to  M^ 
commanding  him  to  order  that  the  name  of  Bfl4 
Baker  Tristram,  clerk  In  holy  orders,  and  one  of"i 
canons  of  the  Cathedral  Church  of  Durham,  ba  cifll| 
as  one  of  the  proctors  for  the  Archdeaconry  of  I)v^4l 
and  otherwise  to  admit  him  to  aet  as  such  proctor ^i| 
Convocation  of  the  province  of  York.  The  imte^^ 
which  this  application  has  arisen  are  few,  tiiap^  J 
nndisputed,  but  they  give  rise  to  a  rariety  of  biit^9 
and  legal  qnestione,  not,  perhaps,  altogether  <^S 
solution,  if  it  were  necessary  to  solve  then,  ^^m 
Northern  Convocation  the  parochial  clergy  are,  '*'|!9 
been  for  centuries,  represented  by  two  proeton  iVJ^ 
each  archdeaconry  within  the  province  of  Ytf^^  ^ 
addition  to  these  there  are,  aa  in  the  prorince  rf  y  ^ 
terbury,  the  deans  of  each  cathedral,  the  arehdtft*^ 
and  a  representative  of  each  cathedral  chaptt>»  ^ 
Archbishop  Is,  as  In  the  Southern  Proviace^  the  ^ 
dent  of  the  Convocation.    In  the  month  of  Jn)/*  ^^ 
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tL  firesii  Ooiltdeatioii  waa  0amm<nMd|  and  ia  the  Aroh- 
deMonty  of  DtttfaMii  th«  elfotion  of  the  two  pvooton  to 
be  fetamed  ai  repreaentatlvet  for  the  |Mroebial  elergjr 
of  that  axohdeaooarj  wai  a  ooatested  one.    The  third, 
fourth,  fifth,  and  tlxth  ptfagfrapba  of  the  afQdat it  of 
Oanon  Trietrfttti  are  not  oontradiottd  ae  to  tbeae  f aote  by 
anything  in  the  affldatito  AM  by  the  Arehbiahop,  and  I 
read  thMn  «o  faif  is  they  natrata  the  faeti  ont  of 
irhioh  thit  appHoation  haa  arleen.     [HIb  lordahtp  here 
read   the   patagnpha   of   the   afiidaTit   refamd    to.] 
Whether  the  deefeion  of  the  Arahbiahop  waa  oorrect 
in  point  of  law  ia  a  matter  on  whieh  we  offer  no 
opinion,  an  expreaaidn  which  moat  not  be  taken  aa 
saggeating  anything  in  anir  way  nnfarourable  to  it, 
bnt  aiinply  that,  ac  w«  haTo  not  had  the   matter 
argned,  w«  think  it  better  to  be  silent.    Before  any 
argument  on  hie  Graoe'a  deeieion  the  qneatlon  mnit  be 
deeided  whether  we  have  any  jnrisdietton  to  inquire  into 
it;  whether  tbia  oourt  la  a  oourt  of  ^peal  from  the 
Arohblahop,  and  oan  oorreot  any  errora  of  hia  committed 
in  bis  oenduot  of  the  attain  of  hia  CbuTooation,  sup- 
posing that  he  has  in  fact  committed  any  errors.    This, 
it  must  be  obserred,  is  not  a  case  in  which  the  Arch- 
bishop has  declined  to  act.    If  It  were,  diiferent  con- 
siderations might  arise,  and  our   Judgment  might  be, 
though  we  do  not  say  it  would  be,  difCerent.   It  is  a  case 
in  which  he  has  acted  and  has  deeided,  aad  the  applica- 
tion, thoagh  ia  form  of  a  mandamus,  is  in  truth  and 
subetattce  An  application  to  us  to  Annul  hit  act  and 
reTerse  bis  decision.    Hare  we  any  such  Jarfsdiction  as 
the  appUoation  aaauttes  f    It  ia  donoeded  thftt  our  Juris- 
diction b  inToked  for  the  first  time  during  the  many 
centuries  of  the  ezlstenoe  of  the  CouToeations,  and  in 
face  of  the  fact  that  oontested  elections  mnst  hare  and 
haTe  in  fAot  eeourred,  in  which  the  defeated  parties 
might  hare  bad  reoourae  to  our  Jurisdlotion  to  oorreot 
the  deoisiona  of  the  Primates,  if  such  Jnrlsdiotidn  hal 
in  fact  or  in  law  existed.    Nor  is  this  surprising,  if  the 
history  and  oonstitntional  position  of  theae  bodies  is 
reooUeoted.      Our  aupposad    Jarisdietion,  it    must  be 
rememberedi  rests  on  no  statnte  |  it  it  ezista  at  all.  It 
exists  at  common  law,  and  existed,  therefore,  in  days 
when  OonTooations  were  as  important  as  Parliaments,  as 
independent,  perhaps  as  powerful.     This  writ,  if  the 
argument  be  correot,  might    hare    been    directed  to 
Ohiohele  or  Sudbui^,  to  Bcrope  or  Wolsey,  aa  well  as  to 
Archbishops  Benson  or  Thomson. 

What  was  the  exact  origin  of  Oontocation,  at  what 
point  of  time  it  was  divided  into  two  bodies,  whether  it 
be  the  synod  of  the  nation,  whether  it  be,  as  the  ISdth 
canon  decrees,  "the  trae  Church  of  Bngland  by  repre- 
sentation " — these  are  questions  antiquarian  rather  than 
practical,  and  need  not  detain  us  now*  Ifrobably  in 
some  shape  it  is  older  than  Parliament ;  certainlf  in  the 
time  of  lid  ward  I.  and  Edward  II.  there  were  attempts 
made,  partially  and  temporarily  saccesflfnl,  to  incorpo- 
rate it  into  Parliament.  The  clergy  are  still  Summoned 
in  the  Write  addressed  et  the  beginning  of  each  Parlia- 
ment to  the  archbithops  and  bishops  of  Ettgland-^and  it 
was  the  same  in  Ireland  before  the  disestablishment— 
though  this  has  Ibng  ceased  to  be  anyttiing  more  than  an 
obaolete  form.  The  old  writ  remains  aa  a  piece  of  his- 
torical evidence  ;  but  the  separation  of  OonTocation  and 
Parliament  has  been  complete  since  the  days  of  Richard 
II.,  if  not  of  Edward  III.  In  Con? ocation  the  clergy 
not  only  passed  oanona  with  the  king's  consent,  but 
taxed  themselTes,  which,  like  many  a  right  once  earnestly 
contended  for  as  a  priTilege,  became  in  lapse  of  years  a 
burden,  and  waa  finally  relinquished  about  1665  in  con- 
sequence of  a  verbal  and  wholly  informal  agreement 
between  Archbishop  Sheldon  and  Lord  Clarendon,  who 
was  at  the  time  Lord  Chancellor.  (See  Speaker  Onslow's 
note  in  the  Oxford  edition  of  Bamet's  Own  Times,  vol. 
1,  p.  802.)  ConTocation,  as  appears  from  the  collection 
of  preoedenta  in  the  Codex  of  Gibson — ^which  for  this 


purpose    if   of   good   authority— was    sunaoned    not 
dii«otly  by  the  king's  writ,  but  by  the  writ  of  the  sroh< 
bishop  and  bishops,  the  arohbishop  being  set  in  motion 
by  the  king,  and,  a*  Dr.  Bnin  tells  us,  for  the  most  part 
varying  in  his  summons  from  the  king^a  writ  both  aa  to 
the  tioM  and  place  of  meeting.    In  tbia  OonvooaUoo,  he 
contlnnee,  **  the  atohbiahop  sat  aa  king ;  bis  anfCmgana 
sat  in  the  Upper  House  aa  hia  peer*;  the  deana,  aroh- 
deaeona,  and  prootor  for  the  chapter  rapwsented  the 
burghers,  and  the  two  proetora  for  theoleigy  the  knighta 
of  the  sbir».    And  ao  tbia  body,  instead  of  being  one  of 
the  evtatet,  aa  the  king  (Bdwnrd  I.)  designed,  beoaaae  an 
ecclesiastical  Parliament  to  make  laws  and  to  tax  the 
possessions  of  the  clergy."     (Bum,  ed.  184S,  toI.  S,  pp. 
22,  23.)    To  the  members  of  Convocation  were  accorded, 
by  the  8  Hen.  6,  c.  1,  *'  for  the  security  and  quiet  of  the 
prelates  and  olergf  for  ever  hereafter,  such  liberty  or 
defence  in  coming,  tarrying,  and  returning  as  the  great 
men  and  eommonalty  of  the  realm  oalled  or  to  be  oalled 
to  the  king's  Parliament  do  enjoy  and  were  wont  to 
enjoy,  or  in  time  to  come  ought  to  enjoy."    All  this 
and  much  more  aa  to  the  powers  and  privileges  of  Oon- 
vooatlon  may  be  oolleeted  from  the  precedents  in  Gibson 
above  mentioned,  and  is  set  out  shortly  and  clearly  in 
Godolphin's  AbridgaMttt,  pp.  586  at  $9$.    Its  antiquity 
appears  from  him  whom  Godolphin  oaUs  '*  Hr.  Bede,'* 
and  the  passage  in  Lord  Coke's  Fourth  lustitute  devoted 
to  Convocation  shows  the  respect  which  he,  no  favourer 
of  ecdesiastioal  pretensions,  thoaght  due  to  Convocation 
while  it  kept  within  the  limits  prescribed  to  it  i^  the 
ancient  English  Constitution.    Blaokstone,  book  1,  c  7, 
is  to  the  same  efEeot 

The  whole  history  of  the  junction  of  Convocation 
with  Parliament  and  its  subsequent  separation  is  to  be 
found  in  Fuller's  Church  History,  book  5,  and  in 
Collier's  Ecclesiastical  History  (4th  and  5th  volumes 
of  the  London  edition  of  1841).  In  the  case  of  Bird 
V.  SmUh^  Moore,  781,  it  was  held  by  Lord  Ellesmere, 
who  was  assisted  by  the  two  Lord  Chief  Justioea  Pop- 
ham  and  Coke  and  the  Lord  Chief  Baron  Fleming,  that 
canons  passed  by  Convocation  on  eodesiaotical  mattera, 
with  the  assent  of  the  king,  bind  the  whole  realm. 
One  of  the  reasons  given  in  the  report  from  this  judg- 
ment ii  that  the  Convocations  originally  were  and  in  law 
continued  to  be  part  of  the  Parliament  of  England. 
The  point,  indeed,  aa  to  the  binding  effect  of  canons 
must  be  oonsidered  as  overruled  by  Lord  Hardwioke  in 
the  famous  case  of  Middidon  %  Oro/t,  8  Str.  1066,  8 
Atk.  659,  a  case  repeatedly  acknowledged  as  law,  «id 
especially  by  the  Court  of  Conunon  Pleaa  in  Mar$haU  v. 
Bnhop  0/  JEMsf ,  7  C.  B.  (ST.  8.)  653,  9  W.  B.  C.  L.  Dig. 
73.  Bat  the  bistorioal  rsaeons  remain  true  aa  history, 
and,  indeed,  oannot  be  denied.  Farther,  it  was  seriously 
debated  in  the  time  of  Oharlee  L  (1640)  whether  by  a 
dissolution  of  Parliament  Oonvoeation  waa  also  dis« 
solved*  In  f sot,  fortified  by  the  opinion  of  the  Lord 
Keeper  Ford  and  Littleton,  Chief  Juatioe  of  the  Oomnson 
Pleas,  that  Convocation  continued  to  ait  after  Pariia- 
ttient  was  dissolved  and  passed  several  canons.  It  wonld 
not  be  wise  to  rely  on  the  authority  of  a  precedent 
ofeated  by  Charles  I.  and  under  the  Primacy  of  Laud  ; 
bat  the  very  contention  ia  a  proof  both  of  the  ancient 
rights  and  the  absolute  independence  of  Convocation, 
and  the  notion  of  the  King's  Bench  of  that  day  inter- 
fering by  mandamuB  to  command  the  Archbishop  to 
admit  a  particular  prootor  to  sit  and  vote  in  Convoca- 
tion iras  one  which  assuredly  no  Judge  of  that  tine 
would  have  even  for  a  moment  entertained.  Indeed, 
the  oelebrated  judgment  of  Lord  Hardwioke  in  Middle- 
tan  v»  Crp/<— whieh  V.  Williams,  J.,  in  ManhaU  v. 
Bishop nf  Eatter  deacribed  as  "a  prodigy  of  indnatry 
and  learning  " — ^is  founded  upon  the  broad  distinction 
which  exists  between  the  power  of  Convocation  and  its 
privileges  when  aoting  within  its  own  jurisdiction  and 
upon  its  own  subjects  end  the  power  of  the  same  body 
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when  it  attempts  to  biad  the  laity  and  to  impose  any- 
thing, even  eoolesiastioal  in  its  natofe,  on  the  nation 
without  the  anthority  ol  Parliament  What  we  aie 
asked  to  do  is  to  Interfere  in  the  internal  afEairs  of  an 
anoient  body  as  old  as  Parliament  and  as  independeot, 
to  oontrol  the  action  of  its  president,  and  to  revise  or 
reverse  his  decision  on  a  matter  relating  to  the  con- 
stitution of  the  body  itself.  For  700  or  800  years,  it  is 
ootttendedy  no  precedent  for  saoh  an  interference  can  be 
found.  Such  an  interference  would  not  only  be  without 
a  shadow  of  precedent,  but  would  be  inconsistent  with 
the  character  and  constitution  of  the  body  with  which 
we  are  asked  to  interfere.  Accordingly  we  discharge 
the  rule,  and  with  costs. 

Rvie  dUcharged, 

Solicitors  for  the  appellant,  Danger  field  A  Blyihe, 


Q.  B.  Div.  (Oave  and  \ 
A.  L.  Smith,  JJ.)    / 


AprU  19. 


AduUercMon'^SaU  of  Food  and  Druge  Ad^  1875  (88  A 
89  Vid,  e.  63),  s.  6 — Jkfenot  to  proeeeuHon-^Want  of 
knowledge* 

AUenee  of  knowledge  in  the  defendant  that  the  arUde 
iold  wa$  aduUeraied  U  no  defence  to  a  proseeutum  undtr 
38  S  39  Vid.  c.  63,  ••  6. 

This  was  a  case  stated  for  the  opinion  of  the  court  by 
the  Justices  of  the  borough  of  Nottingham. 

The  respondent  was  prosecuted  by  the  inspector  of 
nuisances,  under  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  for  seUing  bread  which  was  found  to 
contain  a  quantity  of  alum.  During  the  proceedings 
before  the  magistrate  the  respondent  did  not  require  the 
public  analyst  to  be  called,  but  contended  that,  as  he 
did  not  know  that  alum  was  in  the  bread,  he  was  en- 
titled to  be  acquitted.  On  the  authority  of  Core  v. 
James,  SO  W.  B.  SOI.  L.  B.  7  Q.  B.  135,  a  case  dedded 
under  the  6  ft  7  Will.  4,  c.  37,  s.  8,  the  magistrates 
refused  to  convict.    The  inspector  appealed. 

Stangeft  for  the  appellant. — ^The  only  question  in 
this  case  is  whether  the  knowledge  of  the  seller  is 
material  or  not.  In  the  first  place  the  words  of  section 
6  of  the  Food  and  Drugs  Act,  1875,  show  that  know- 
ledge is  not  material,  for  they  are  not  qualified  in  any 
way.  Secondly,  if  we  look  at  sections  3  and  4  wc  see 
that  the  ofEences  are  stated  in  the  same  unqualified  way, 
but  section  5  expressly  provides  that  absence  of  know- 
ledge is  to  be  a  defence  in  those  two  cases.  Therefore 
on  the  principle  eoopreisio  uniue  eaxUieio  ottsrius,  it  is 
dear  that  the  Lei^slatnre  did  not  intend  that  absence  of 
knowledge  should  be  a  defence  under  this  section. 
There  are  several  sub«sections  which  contain  grounds  of 
defence,  but  no  suggestion  that  want  of  knowledge  is 
one  of  them.  Section  S5  only  applies  to  cases  in  which 
a  thing  is  resold  in  the  same  condition  in  which  it  was 
originally  bought. 

No  counsel  appeared  for  the  respondent. 

Cavs,  J.— I  am  of  opinion  that  in  this  case  the  Justices 
came  to  a  wrong  condusion.  Section  6  of  the  Food 
and  Drugs  Act,  1876,  enacts  that  no  person  shall  sell 
any  artide  of  food  which  is  not  of  the  nature, 
substance,  and  quality  of  the  artide  demanded  by  the 
purchaser,  under  a  penalty  not  exceeding  £20.  In 
this  case  it  was  proved  that  the  respondent  had  sold 
bread  containing  alumi  and  conseqnentiy  came  within 


section  6.  The  magistrates  thought  that  the  void 
*'  knowingly  *'  should  be  read  into  that  leotbtt ;  1  mot 
opinion,  however,  that  we  ought  not  to  read  that  void  io, 
unless  that  was  the  intention  of  the  LogialstQie,  ndina 
the  other  sections  it  is  plain  that  this  woidwaa  pnrpoMl; 
excluded.  This  appears  from  section  5,  whioh  profid<i 
that  no  one  shall  be  convicted  under  aeottooi  Inii 
if  he  proves  that  he  was  ignorant  of  the  adulteration.  So 
that  where  the  Legislature  desired  to  limit  the  oflnei 
and  make  ignorance  a  ground  of  defeoes  the  Legiilatui 
has  expressed  that  intention  in  most  distiiiot  term,  h 
presence,  therefore,  in  sections  3  and  iftSadibNaoili 
section  6,  shows  that  the  Legislature  oksrly  intnM 
that  the  word  "  knowingly  "  should  not  be  ineertei  It 
is  said  that  the  magistrates  followed  a  dedsioa  oa  a- 
otber  statute,  but  no  decision  on  any  other  iteMem 
have  any  elEeot  on  the  constmotion  of  thii  one. 

A.  L.  Smith,  J.— I  am  of  the  same  optstei.  Ik 
offences  under  sections  3  and  4  are  misdemeeioo^M 
therefore,  the  statute  enacted  tiiat  want  o(ta9ii# 
was  a  defence,  but  this  doea  not  apply  toate  % 
which  only  infiieti  a  fine. 

Solidtors  for  the  appellant,  Sharpe^  Ponk^^^ 


(a*)  BepottedbyOBcaCMAnuir,8sq.|BiMlstct»at»l2gWi 


Frob.  Div.  ft  Adm.  Div.  I  CskV,tti 

Divorce.  f 

FiBLD  V.  Edecd  AJSTD  DlllTQir.  (s.) 

Divorce  ^Huahand^e  petUion  ^  S^fKorate  eiWfr-0* 
againd  wife^Notiee  of  oppZiorftoa— iVuetf*. 

In  an  adicn  for  dieeoluiion  of  marriagt  By  a  kuM 
ooste  may  he  given  againd  ike  wife  whm  utm 
teparate  eetate,  but  ehe  mud  Juive  notiee  of  tte  "PF"^ 
tUm* 

Hearing  before  Hannen,  P.,  without  a  Jsiyi  d 
undefended  action  by  the  husband  for  dissolntiM"* 
marriage  on  the  ground  of  his  wife's  adnltsry  vtt  m 
co-respondent. 

The  parties  were  married  in  1864,  and  had  hsA  M» 
of  whom  nine  children  were  surviving.  ^^ 

The  court,  on  proof  of  the  adultery,  pioefl«i"* 
decree  niei^  with  costs,  against  the  oo-respondeai 

StarU,  for  the  petitioner,  asks  also  for  coete  ifF 
the  respondent,  who  had  not  appeared,  on  the  gi* 
that  she  had  separate  estate*  and  the  husbsed  9 
evidence  to  the  effect  that  she  had  a  separate  insoi* 
about  £300  per  annum. 

HAMiraK,  P.,  directed  that  notiee  of  tiiis 
should  be  given  to  the  wife,  and  adjoiiined  titt  caia 

Notice  of  the  application  was  aooordingly  served. 

Dea  15.— Ifo^MS  appeared  for  the  lespwidmi^ 
read  an  aflldavit  sworn  by  her  in  whidi  she  dJefntdi 
statements  made  by  the  petitioner  m  to  tiie  sbov 
her  income. 

^ANl^Dr,  P.,  made  an  order  condemning  bar  ia 
subject  to  a  reference  to  the  reglatiac  to  ioqidiitt' 
her  means  if  she  required  it. 

Solicitor,  G.  Turner* 


(a.)  Beported  by  J.  Girabd  Jmjltxg,  Bsq-i 
Law. 
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HOVSB  OV  JjOISDt, 


Lbasotd  v.  Whitblbt. 


H0U8B  or  LoBDi. 


L  a  A.  (Eagland).  Jnly  1, 6, 7 ;  Aug.  1. 

Leaeotd  «.  "Whitblet.  (a.) 

TrutieB    Inve9tmeni^BMl  tecurity^Trade  pnmUei^ 
Briekfidd-'InUruL 

7Hrwu(ee$,  who  were  atUhoHzed  to  inveti  tmon  real 
maartUn^  propoeed  to  inve»t  the  inut  fundi  on  the 
memra^  of  a  freehold  hriekflM.  VaUuere  rej^seJM  thai 
'*ike  land,  premUee,  and  freehold  ftagturei  form  a  good 
ucurUp  *'  for  the  money  to  he  inveited.  The  trutteee. 
wUhoui  further  inquiry,  advanced  the  money ,  and  the 

Mcurf%  faHod  to  recdize  the  amount  advanced^        

Beldt  thai  the  iruiteee  had  not  acted  with  ordinary 

prudmeef  and  were  pereonaUy  liable  to  make  good  the 

^  mmtgf  with  intereii  at  four  per  cent,    from  the  laet 

ff  mpmU  ;  and  that  the  tenant  for  life  wae  not  hound  to 

rettanthe  oBcese  of  intereet  which  had  been  paid  heeauee 

tie  oecurOy  wae  hazardoua* 

Decision  of  the  Oourt  of  Appeal  affi/rmed. 

This  WM  an  appeal  from  a  decision  of  the  Oonrt  of 
Appeal  (Ootton,  Lindley*  and  Lopee,  L.JJ.),  affirming  a 
daeiflion  of  fiaoon,  Y.O.,  reported  34  W.  B.  450,  Si  Oh.  D. 

196,  and  33  Oh.  D.  347.  

Tiie  appeilantt,  as  trosteea  under  the  will  of  Benjamin 
Whitoley,  had  power  to  invest  '<  in  or  upon  real  seouri- 
tiei  in  England  or  Wales." 

In  Jannaiy,  1878,  they  invested  £3,000  of  the  fond 

«pon  the  aecnrtty  of  a  fl?e  per  cent,  mortyge  of  a  f ree- 

hold  briakfleld  oontainiDg  about  tea  acres,  with  the 

ImOdiags,   machinery,  te.,  affixed  to  the  soil,  where 

te.«inee8   was  being  carried  on.      The  report  of    the 

,  valaen  described  the    premises,  and,  after  observing 

*lhat  allowance  should  be  made  for  the  working  oat  of 

;  tke  Mokileld,  condnded,  "but,  havhig  carefully  oon- 

lidaied  this,  we  think  the  land,  premises,  and  freehold 

ftxtares  form  a  good  seourity  for  £3,500." 

Interest  was  duly  paid  till  August,  1884,  when  the 

boainen  ceased.    In  January,  1884,  the  property  was 

oiEered  tor  sale  by  auction,  but  was  bought  in  at  £3,300. 

The  isspondents  brought  this  aotion  against  the  ap- 

pellanfei  to  make  good  the  loss  sustained,  and  Bacon,  V.O., 

bdU  the  trostses  liable  to  pay  the  £3»000,  with  interest 

at  four  per  cent.    This  decision  was  affirmed  by  the 

Avtof  Appeal. 

I      July  1,  5,  7.— flfir  H.  Davey,  Q.O.,  and  Baker,  for 

tbe  appellants,  referred  to  Speight  ▼.  Gaunt,  31  W.  R. 

i  401,    82   Oh.  D.   727,  32  W.  K  435,  9  App.  Oaf.   1, 

kJSs  pturte  Bekhier^  Amb.  218  ;    Bowland  t.  Wither^ 

\  den,  3  Mac.  ft  G.  568 ;  Bostoek  v.  Floyer,  14  W.  R. 

130,   35  Bear.  603  ;   Stickney  v.  Sewell,   1  My.  ft  Or. 

;  8;  Siretton  ▼.  Aehwall,  3  W.  B.  4,  3  Dre^r.  9  ;    In 

^  Olive,  34  Ob.  D.   70,   35  W.  B.  Dig.   213;  Oxley 

Pw.  Starth,  51  L.  T.  N.  8.  692, 33  W.  B.  Dig.  224 ;  Roydi 

f  ▼•  Boyde,  14  Beav.  54 ;  Budge  ?.  Oummow,  20  W.  B. 

1023,  I^  B.  7  Oh.  719. 

Marten,  Q.C,  and  Gumming  (Seward  Brice,  Q,C.f 
with  them),  for  the  respondents,  cited  Smethuret  ▼.  Hai' 
tingB,  33  W.  B.  496,  30  Oh.  D.  490. 

Baker  replied. 

August  1. — Lord  Halsbubt,  0. — In  this  case  trust 
funds  have  been  lost  by  an  ioTestment  on  insnfficient 
aecurity.  Some  doubt  has  been  expressed  as  to  whether 
Bacon,  Y.O.,  did  not  intend  to  decide  that  the  security 
upon  which  the  money  was  invested  was  not  a  real 
aecurity  at  all,  and  therefore  not  within  the  powers  of 


Co.)  Beported  by  0.  G.  Kapibb  Tbollopb,  Esq.,  Barrister- 
at-Law. 


tho  trustees.    In  my  opinion  he  did  not  intend  so  to  de- 
cide.   Whst  he  said  was^and  I  think  it  is  accurate— 
that  although  the  ten  acres  of  land  upon  which  this 
money  was  invested  were  in  a  certain  sense  real  eeouritv. 
because  it  was  land,  the  substantial  value  upon  which 
the  money  was  advanced  was  a  briek-making  concern. 
The  trade  has  ceased  to  exist,  and  the  substantial  part  of 
the  security,  which  represented  £3^500  or  £3,000— fof  I 
do  not  think  it  is  material  to  consider  the  question  of 
£500— has  ceased  to  exist.    No  one,  either  at  the  bar  or 
in  either  of  the  courts  in  which  this  matter  has  been 
litigated,  has  doubted  that  the  trustees  intended  to  do 
what  was  rights  and  certainly  no  imputation  can~~§e 
made  against  them  that  they  were  aotaated  by  any  other 
motive  than  that  of  procuring  the  highest  amount  o(  in- 
terest that  they  conld  for  their  ceetuie  que  truet.    But 
the  goodness  of  their  motives  cannot  justify  the  pro- 
priety of  the  investment.    A  trustee  must  use  ordinary 
care  and  caution,  and  although  it  is  impossible  to  lay 
down  an  absolute  rule— and  indeed  it  cannot  be  con- 
tended that  the  ordinary  practioe  of  courts  of  equity  has 
the  force  of  law— yet  there  are  some  limits    beyond 
which  it  is  manifest  that  no  trustee  is  authoriBed  in 
going.    It  is,  of  course,  true  that  it  is  not  because  the 
money  has  been  lost  that  the  trustees  are  necessarily 
liable.    But  as  the  money  has  been  lost  by  the  insuffl. 
denoy  of  the  security  it  is  necessary  to  see  what  preoaa- 
tions  w^xe  taken  by  the  trustees  in  conducting  the 
business  of  the  trust.    I  think  it  is  quite  dear  that  a 
trustee  is  entitled  to  rely  upon  skjlled  persons  in  matters 
in  which  he  cannot  be  expected  to  be  experienced.    He 
may,  perhaps,  rely  upon  a  lawyer  in  some  matters  of 
law,  and  in  this  case  I  do  not  deny  that  he  would  be  en- 
titled to  rely  upon  a  valuer  upon  a  pure  question  of 
v^ufitisp.    But  unless  one  examines  with  reference  to 
what  question  the  skilled  person  gives  adtice  it  U  pos- 
sible  to  confuse  the  rdiance  which  may  properly  be 
placed  upon  the  skill  of  a  skilled  person  with  the  Judg- 
ment which  the  trustee  himself  is  bound  to  form  on  the 
subject  of  the  performance  of  hii  trust,    I  do  not  think 
it  is  true  to  say  that  one  is  entitled  to  consider  the 
special  qualities  or  degree  of  intdligenoe  of  the  particular 
trustees.    Persons  who  accept  that  office  must  be  sup- 
posed to  accept  it  with  the  responsibility  at  all  events  for 
the  possession  of  ordinary  care  and  prudence.    In  applj'- 
ing  the  principle  that  I  have  indicated  to  this  particular 
case  it  is  obvious  to  remark  that  the  trustees  not  only 
relied  upon  the  skilled  persons  for  the  possession  by 
those  persons  of  skill  in  their  own  business,  but  appear 
to   have   adopted    without  snffloient   care  what  those 
skilled  persons  said.    As  to  the  propriety  or  impropriety 
of  the  Investment  looked  at  not  merely  as  a  question  of 
the  due  performance  of  the  trust,  is  it  true  to  say  that 
the  trustees  have  been  misled  by  an  erroneous  statement 
as  to  what  was  the  value  of  the  land  P    I  think  "not.    I 
should  think  they  might  well  be  able  to  defend  them- 
selves  from  responsibility  on  the  ground  that  they  had 
selected  a  reasonably  careful  person,  and  acted  upon  the 
skilled  adfice  that  they  had  recdved  upon  such  a  ques- 
tion ;  but  that  is  what  they  did  not  do.    Assuming  in 
their    favour    that    they    sufficiently  understood    and 
andyzed  the  vduers'  report — though  I  doubt  whether 
chat  assumption  is  accurate — ^they  acted  on  advice  not 
that  these  ten  acres  of  hind  were,  asJaniL*  suffident 
security  for  the  sum  they  invested,  but  as  to  whether 
Justified  in  investing  upon  the 
Theform- 


rlty  for' 

they,  the  iH!ibMA,were  j^»»^  «»  »««««. 
security  of  a  speculative  trading  adventure.  ^us>  «»■:»- 
ing  a  Judgment  on  such  a  question  was  the  duty  of  the 
trustees  themselves,  a  duty  which  they  could  not  dele- 
gate to  others.  I  only  wish  to  add  tbat  I  am  unable  to 
follow  or  adopt  some  observations  of  the  Oonrt  of  Appeal 
which  seem  to  point  toa  different  degree  ol  care  m  m. 
gard  to  the  conduct  o(  the  businesa  of  a  trust  according 
to  whether  there  are  persons  to  take  in  the  future,  or 
whether  the  trust  fund  is  created  for  one  benefldary  ab- 
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flolately.  The  quMtion  mnst  be  the  due  oare  of  the 
capital  ram.  Whether  that  capital  ram  it  one  in  whieh 
there  is  a  life  estate  only  or  absolntelj  for  the  use  of  the 
benefloiwy  seems  to  me  to  bei^r  no  relation  to  the  qnee« 
tion  of  the  due  oantion  which  a  trustee  is  bound  to  exer« 
else  fh  respect  of  the  inTeetment  oi  the  trust  fund.  I 
agree  with  Gotten,  L.J.,  that  the  tenant  for  life  during 
the  time  the  monej  was  iuTeeted  reoeif  ed  the  income  she 
was  entitled  to  recaiTe,  and  that  the  trustees  were  right 
in  paying  her  the  interest,  as  it  was  in  truth  and  in  fact 
the  interest  receiTcd  from  the  trust  fund  whereof  she 
was  tenant  for  life.  Bui  it  seems  quite  im  untenable 
proposition  to  contend  that  she  is  therefore  bound  to 
bring  into  account  the  interest  that  she  has  received 
upon  the  Investment  because  that  investment  has  turned 
out  to  be  an  insecure  one,  and  the  trustees  are  caUed 
upon  to  make  good  the  de^iency  that  has  arisen.  I  am 
of  opinion  that  the  Judgment  of  the  Ooutt  of  Appeal  was 
right,  and  I  move  your  lordshipe  that  this  appeal  be  dis- 
nLsed,  with  costs.  — .^^__— 

Lord  Wavsok. — ^I  also  am  of  opinion  that  the  order  of 
the  OouH  of  Appeal  must  be  affirmed.  As  a  general 
rule,  the  law  requires  of  a  trustee  no  hiflhet  dy ee  of  in. 
teiligence  in  the  execution  of  his  ofldoe  than  a  man  of 
ordinary  prudence  would  exercise  in  the  management  of 
his  own  private  afiairs.  Yet  he  is  not  allowed  the  same 
discretion,  in  investing  the  moneys  of  the  trost,  as  if  he 
were  a  person  $u4  Juri$  dealing  with  his  own  estate. 
Business  men  of  ordinary  prudence  may,  and  f  lequentiy 
do,  select  investments  wiiich  are  more  or  Issa  of  a  specu- 
lative character ;  but  it  Is  the  duty  of  a  trustee  to  con- 
fine himself  to  the  class  of  investments  which  are  yi" 
.  mitted  by  the  tjnist,  and  likewise  to  avoid  all  investments 
i  of  that  class  which  are  attended  with  hazard.  So  long 
as  he  acts  in  the  honest  observance  of  these  limitations 
the  general  rule  already  stated  will  apply.  The  courts 
of  equity  in  England  have  indicated  and  given  efEeot  to 
certain  general  principles  for  the  gaidanoe  of  trustees  in 
lending  money  upon  the  security  of  real  estate.  Thus  it 
has  been  laid  down  that,  in  the  case  of  ordinary  agricul- 
tural land,  the  margin  ought  not  to  be  Icm  than  one- 
third  of  its  value ;  whereas  in  cases  where  the  subject  of 
the  security  derives  its  value  from  buildings  erected 
upon  the  land,  or  its  use  for  trade  purposes,  the  margin 
ought  not  to  be  less  than  one-half.  I  do  not  think  these 
have  been  laid  down  as  hard*and>fast  liodts  up  to  which 
i  trustees  would  be  invariably  safe,  and  beyond  whtch  they 
f  could  never  be  in  safety  to  lend,  but  as  f ndlcatlog  tbe 
lowest  margins  which,  in  ordinary  circumstances,  a 
careful  investor  of  trust  funds  ought  to  accept  It  Is 
manifest  that,  in  cases  where  the  subjects  of  the  security 
are  exclusively  or  mainly  used  for  the  purposes  of  trade 
no  prudent  investor  could  be  in  a  position  to  Judge  of 
the  amount  of  margin  necessary  to  make  a  loan  for  a 
term  of  years  reasonably  secure  until  he  had  ascertained, 
not  only  their  present  market  price,  but  their  intrinsic 
"value,  apart  faom  those  trading  considerations  which 
gave  them  a  speculative,  and,  it  might  be,  a  temporary 
value. 

Upon  the  general  law  applicable  to  this  case  I  have 
only  to  observe  further  that,  while  trustees  cannot  dele- 
gate the  execution  of  the  trust,  they  may,  as  was  held  by 
this  House  in  Speight  v.  Chtunt,  avail  themselves  of  the 
services  of  otheie,  wherever  such  employment  is  according 
to  tbe  usual  course  of  buiiness.    If  they  employ  a  person 

I  of  competent  skill  to  value  a  real  security,  they  may,  so 
long  as  they  act  in  good  f&ith,  safely  rely  upon  tbe 
correctness  of  his  valuation.  But  the  ordinary  course  of 
business  does  not  Justify  the  employment  of  a  valuator 
for  any  other  purpose  than  obtaining  the  data  necessary 
in  order  to  enable  the  trustees  to  Judge  of  tbe  •uffldency 
of  the  security  oflared.  They  are  not  in  safety  to  rely 
upon  his  bare  assurance  that  the  security  was  raffldent, 
in  the  absence  of  information  which  would  enable  them 


to  form,  and  without  fomiag,  an  oplDlon  for  Umb- 
selves.     At  all  events,  if  they  chose  to  place  idines 
upon  his  opinion  without  the  means  of  testing  iti  wood. 
ness  they  could  not,  should  the  s^ourlty  prove  MmUk, 
escape  from  personal  liability,  qnlew^they  pioTed  tha 
the  security  was  such  as  would  have  been  soMpteTlij  i 
trustee  of   ordinary  prudence,  folly  hkfoimei  of  lb 
character,  and  having  in  view  ttie  prindplee  to  vhiob  I 
have  already  adverted*     By  the  terms  of  Ben|«ii 
Whiteley's  wiU  hip  trottees  were  aathorisad  te  mat 
trust  moneys  upon  real   securities  la  BogliDd  iii 
Wales.    It  is  |w^  disputed  that  in  lending  X^SOOnn 
tbe  security  of  the  brickfield  the  appeUun  aetM  ■ 
good  faith.     Of  that  sum  jg.OOO  only  bdoQgii  It 
Whiteley's  trust,  a  circumstance  wbidh  dsee  net  da 
the  character  of  tbe  security,  because  it  bai  sot  ha 
shown  that  the  trust  money  was  msdejjhOLk 
priority  tp  the  balance  of  £500.    The  oonmvlttiv 
f dlowad  by  the  appellancs  m  entering  into  tb  tnm- 
tion  of  January,  1878,  is  very  compendiooily  04  If 
Mr.  Learoyd,  in  whose  eridence,  so  f ^r  ai  It  iM  It 
matters  within   his   personal   knowledge,  Kb  Mr 
generally  concurred,  and  from  that  it  pUUf  ^fan 
that  the  appellants  had  no  information  ii|iii|^ 
subjects  mortgaged,  except  what  was  centMhli 
report  of  their  Valuators.    In  my  opinion  the  npitw 
not  such  a  dorament  as  a  lender  of  crdinsiy  fntaa 
would  have  ventured  to  act  upon.    It  disdeiedttitat 
(hat  there  were  only  ten  aereaof  land, and  tIntiiAb' 
considerable  portion  of  the  rabjeots  cousiits<if  til* 
inga  and  fixed  tnAchinery  used  for  b^iaiUaS'  ^^ 
did  not  state  either  the  cumuh  value  of  ths  loUidi* 
the  separate  values  of  the  land,  the  b^djsi,  ud  tti  • 
machinery,  it  did,  nodoubt,  contain  the  tMmmiMM 
valuators  thought  the  land,  premises,  and  frssboU  iUM 
would  afford  good  security  for  £3^500;  bat  twtiiil*^ 
chose  to  act  upon  such  an  opinion  mast  tiki  ^^^ 
the  security  pitiving  insufficient.    In  ~  '^ 

I  think 
the  securi 

that  ordinary , 

them.    Notwithstandfaig  raoh  ftOlnre,  th«yvoiM^ 
have  had  a  good  answer  to  the  respondents  diia  m 
they  been  able  to  show  that,  if  they  had  asdetf  b* 
quiries  and  had  obtained  931  necessary  psxtlooltfi  li" 
their  valuators,  they  would  have  been  JnstUlsd,  m  ■» 
of  ordinary  prudence,  la  accepting  the  seeail^*  ui» 
fortunately,  the  evidence  led  by  the  appsUsati  tkM^ 
selves  appears  to  negative  any  inference  of  tkit  kha 
Their  witness  and  valuator,  Mr.  Qttley,  ststei  tMI 
1877  he  valued  the  subjects  as  a  going  hvAJtAf 
£7,200,  of  which  £2,000  was  for  the  land,  sod  tin  £ 
maining  £6,200  for  buildings  and  machinery.  Be » 
not,  in  1877,  form  any  estimate  of  their.jibOf9^* 
sale  by  the  mortgages,  and  not  as  a 
Being  asked,  on  croes-oumination,  wL 
would  have  made  in  his  estimate,  he  said:  "I 
say  10  per  cent,  would  represent  the  diibrsase  aotj** 
going   concern.       Eterythlng    was   In   ordsr."    V 
answer  is  by  no  means  satisfactory.    It  ssiqmi  ttd 
the  works  would  be  kept  in  the  saaM  good  osder;  m 
it  leaves  out  of  account  the  pcssibility  of  dflfMa|^* 
the  brickmaking  trade,  a  factor  which  I  do  not  ttipi 
prudent  valuer  would  omit  from  his  calcnUtiooi.  ^ 
taking  his  esttmste  as  he  gave  it,  a  deduction  of  10^ 
cent    leaves  a  margin  of  £620   below  tbe  Bi>^ 
amount  which  ought  to  be  allowed  in  order  to  ofST 
possible  depreciation  of  subjects  affected,  to  the  tf^ 
of  fi?e-se?enth8  of  their  value,  by  tbe  flaotsstaMf' 
trade.     Upon  the  question  of  intef  est,  I  agree  witt  ^ 
reasoning  of  Cotton,  L.J.    I  do  not  think  the  ^'"''^  1^1 
life  can  now  be  rcqaiied  to  repay  or  gite  credit  lor  >^' 
part  of  tbe  sums  paid  to  her  belbre  Aagusli  1884,  •>*** 
actual  income  of  tbe  tri^st  estate. 
Ia»d  FmoBBALD.— I  concur  that  the  dediiM  o'  ^ 


;  it  has  been  established  that,  at  thetiaeof til« 
urity,  the  appellants  altogether  failed  to  o^ 
dinary  amount  of  care  which  the  law  n^iiM'  f 
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HocBB  OP  LoBDS.         Lbabotd  v.  Whitblbt.— Ik  bb  Wkbal  BuUiBb  O0NBOL6  (Ldcitbd).        Oourt  of  Appeal. 


GoQit  of  Appeal  ahould  bo  affirmed.     There  was  no 
eontroTenj  in  the  oonrt  below  or  at  your  lordtbips*  bar 
as  to  the  nJe  wbinb,  in  such  a  case  as  the  present, 
f^oferni  the  daties  and  liabilities  of  truitces ;  and  I  am 
satiefied  to  accept  in  substance  the  exposition  of  Oottop. 
Ii.J.,  though  it  may  be  open  to  some  Tetbal  cxitioiam. 
The  reit  of  the  case  relates  to  the  proper  Tiew  of  the 
facts,  and  I  am  compelled  to  take  the  same  Tlew  as  my 
noble  and  learned  fiienda — namely,  that  the  trustees 
did  not  exercise  ordinary  care  in  inTcsting  the  m9ney 
ittiraitsci  to  them.    They  invested  the  trust  fund  on  a 
▼ery  ianiffldeQi  seeurity,  and  without  due  or  proper 
ia^oiiy.    It  may  well  be  described  as  a  loan  on  a 
secufi^  the  sufSoiency  of  whioh  depended  on  the  pros- 
poilty  of  a  hasardoqe  vaimlagtare  carried  on  by  the 
toortgagors  on  the  mortgiiged  premises.    I  concur  ia 
dliming  the  dNiiaion  of  the  OoQit  of  Appeal  with  that 
Rgiel  which  «  Judge  feels  in  every  case  where  his  de- 
sWpn    fix»a    liability    on    tr^atees   who    have    acted 
koMitly    but     erroneously,    and     to     aome     extent 
BSgligently,   in    not    requiring    more    full    and    pre- 
oise  informatioa  than  they  reoeiTed  from  the  Taloators 
tiiey  eiaployed.    Ia  my  opinion  the  trustees,  in  select- 
ing and  adopting  the  security  in  question,  did    not 
esereise  the  care  or  foresight  which  a  man  of  ordinary 
ptndence  onght  to  exercise,  and  would  probably  exer- 
cise, in  maloDg  soch  an  investment.    I  am  not  disposed, 
however,  to  say  that  the  fact  that  the  investment  was 
CDC  lor  the  benefit  of  the  tenant  for  life,  and  after  her 
ieceaae  then  for  her  children,  ie  to  be  left  entirely  out 
ef  cooaideratiop.    It  was  not  to  be  a  temporary  inveat- 
toeot,  bat  one  to  l^et  lor  many  years  if  not  called  in  or 
paid   off.     Lopes,  Xi.J.,  thna  a4)oarately  describes  the 
leeviity  which  the  tniateea  accepted :  '*  Its  value  mainly 
iepeo^M  on  the  aufloeia  of  a  speoulatif  e  and  fluctuating 
hasineav,   a  bnaineaa  for  which  it  is  difficult  to  And 
soateBseva "   (i.e.,  pnrohasers),  **  a  buaiaess  largely  de- 
pendent on  the  energy  and  bolvency  of  those  working  it, 
a  buaineaa  of  necessity  of  precarious  duration,  and  one 
wrhiflk  oannot  be  oanied  on  without  such  an  excavation 
sod  destraotion  of  the  soil  as  must  eventually  leave  what 
leouuna  nearly  uselesa  for  agricultural  and  othor  pur- 
poses"; and,  I  may  add,  a  security  of  a  peculiarly 
baisaidooa  character,  and  one  in  reference  to  which  it  has 
beca  properly  observed  that  the  value  of  the  buildings 
ioid  fixed  machinery  depended  entirely  on  the  mort- 
gagees being  able  to  find  a  purchaser  for  it  as  a  going 
coacem  for  the  manufacture  of  bricks.    Upon  the  minor 
point  in   the  case,  I  also  concur  with  my  nojflQ  and 
Samcd  fclends. 

Order  appealed  from  affirmed,  and  appeal  dUmiased 
^riih  coals. 

Solicitors  for  the  appellants,  Ood/rey,  Rhodti,  A  Co., 
lor  Gcd/rty,  Bhodts,  &  Evans,  Halifax. 

SoliiBitorB   for  the  respondents,  Jackion  dt   Co.,  for 
Jacltaon  4  Jackson,  Hiddlesbrougb. 


B^nxt  Of  ft99fa|« 

From  Btaunaries  Court.  Feb.  3. 

//♦  re  "Wheal  Bullbk  Consols  (Limited). 
Ms  parte  Jobling.  (a.) 

Company  —  Winding  up  —  Contributory  —  Director  — 
Qualification  of  director, 

A  person  hy  heeoming  a  director  of  a  company  and 
acting  as  such  does  not,  ipso  facto,  agree  witk  the  com' 
pony  to  take  the  nquieiie  quali/kation  shares. 

if.  taos  dtdy  eUeted  as  a  direoUxr  of  a  company,  and 
for  some  time  acted  in  that  capacity,  hui  he  never  applied 
for  or  agreed  to  take  ike  qualifkaium  shares  prescribed 
by  the  articles  of  associaii<m  of  the  company. 

Held,  that  A,  woe  not  liable  to  be  placed  on  the  lid  0/ 
contribiUories  on  the  winding  up  of  the  company. 

This  was  an  appeal  from  a  decision  of  the  Yice- 
Warden  of  the  Stannaries,  placing  Mr.  Jobling  on  the 
list  of  contributoriss  of  the  Wheal  Boiler  Consols  in  re- 
spect of  250  shares  of  £1  each,  being  the  number  which 
constituted  the  qualification  of  a  director  under  the 
articles  of  association  of  that  company. 

The  company  was  incorporatea  pith  limited  liability 
under  the  Companies  Acts,  1862  to  1880,  on  the  6th  of 
February,  1883,  for  mining  purposes,  its  primary  objeot 
being  to  take  over  the  busineaa  of  the  Ba£set  and  Buller 
Consols  (Limited). 

Mr.  Jobling  was  one  of  the  subsoriben  of  the  memo- 
randum of  association  in  respect  of  ten  ehavea,  and  he 
also  signed  the  articles  of  association. 

The  articles  of  association  provided  that  the  iinmfoer  of 
directors  should  not  be  lesa  than  three  or  mere  than 
seven  ;  that  the  qualification  of  a  direetot  should  be  the 
holding  of  preference  shares  or  stock  of  the  company  of 
the  nominal  value  of  JB250  at  the  leaat,  and  that  any 
director  might  act  before  acquhring  bis  qualification 
shares  or  stock ;  and  that  a  director  shotdd  vacate  his 
office  if  he  ceased  to  hold  his  qualification  shares  or  did 
not  acquire  the  same  within  three  months  after  his  elec- 
tion or  appointment. 

By  the  articles  of  association  five  directors  were  nomi- 
nated, of  whom  Mr.  Jobling  was  not  one,  and  their  fimt 
meeting  was  held  on  the  23rd  of  Febraary,  1883.  At  4he 
second  meeting,  which  war  held  on  the  10th  of  May, 
1883,  Mr.  Jobling  was  elected  a  director  in  the  place  of 
one  Colonel  Johnstone,  who  had  retired.  Mr.  Jobling 
subsequently  attended  several  meetings  of  directors,  two 
of  which  took  place  more  than  three  months  after  his 
election,  and  a  circular  was  printed  and  oiroulated  to  a 
small  extent  bearing  his  name  as  a  director;  but  he 
never  applied  for  nor  had  allotted  to  him  more  than  his 
original  ten  shares. 

The  company  did  not  prosper,  and  on  the  19th  of 
January,  1884,  a  winding-up  petition  was  presented  in 
the  Stannaries  Oourt,  upon  which  an  order  was  made,  but 
it  was  not  drawn  up  until  August,  1885. 

An  official  liquidator  having  been  appointed,  he  applied 
to  have  Mr.  Jobling's  name  placed  on  the  list  of  oon- 
tributories  in  respect  of  the  250  sharea  required  to  be 
held  by  a  director.  Mr.  JobUng  denied  his  liability  ex- 
cept in  respect  of  the  ten  aharea  for  whicli  he  had  signed 
the  memorandum  of  aasociation,  but  the  Vice- Warden  of 
the  Stannaries  held  him  liable  in  respect  0^  \txe  ^hole 
250  shares. 

From  this  decision  Mr.  Jobling  appealed  99  far  qs  re- 
lated to  240  shares. 

Grosvenor  Woods,  for  the  appellant — ^Theie  waa  no 
agreement  to  take  shares  enforceable  against  the  appel- 

(d.)  Beported  by  0.  Hbbbbbt  BBOWir,SBq.,  AwnMsr-at- 
Law. 
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COUBT  OF  AfPBAL. 


Ik  bb  Wrbal  Bullbb  Consols  (Ltxitbd). 


OOVRT  0?  AfFUL 


lant.  The  mere  acceptsDce  of  the  office  of  director  is  no 
contract  to  take  shares :  Brett: $  ea$e,  32  W.  R.  234.  25 
Gh.  D.  283,  295 ;  Broton'a  ca$e^  22  W.  B.  171,  L.  R.  9 
Ob.  102;  In  re  Pandora  Theatre  Co.,  28  Solioitobs' 
Journal,  238  ;  Omhw'e  case,  31  Solioitobs*  Joornal, 
46.  A  contract  with  the  company  to  take  shares 
must  be  shown,  and  the  articles  only  conBtituting  a  con- 
tract between  the  shareholders  inter  se,  a  contract  with 
the  company  csnnot  be  made  out  of  them :  Browne  ▼. 
La  Trinidad,  ante,  p.  289,  37  Gh.  D.  1.  What  was 
the  contract,  if  any,  entered  into  by  Mr.  JoblingP 
Not  a  contract  to  qualify  himself :  Coventry  and  Dixon* $ 
ea$e,  28  W.  B.  775,  14  Gh.  D.  660.  A  person,  in 
order  to  be  a  member,  must,  nnder  the  Companies  Act, 
1862,  8.  23,  haTe  taken  or  agreed  to  take  shares — t.e., 
agreed  with  the  company  to  take  them.  But  nothing 
in  the  articles  constitutes  an  agreement  with  the  oom- 
pany:  PritchardU  caee,  21  W.  B.  829,  L.  B.  8  Cb. 
956  ;  Oarling'e  ease,  24  W.  B.  165,  1  Gh.  D.  115  ; 
ChapmanU  oaee,  L.  B.  2  Eq.  567,  15  W.  B.  Gh.  Dig. 
36.  Even  if  the  articles  do  constitute  an  agreement 
with  the  company,  it  is  an  agreement  to  conform  to  the 
articles,  not  an  agreement  to  qualify.  The  articles  pro- 
Tide,  not  that  a  director  shall  take  shares,  but  only  that 
he  shall  Tacate  his  office  if  he!does  not.  If  he  does  not 
he  may  incur  liability  by  acting  without  authority,  but 
that  is  alL  The  observations  upon  which  the  Yiee- 
Warden  relied  in  KaTuth*$  eoie,  L.  B.  20  Eq.  506,  511, 

24  W.  B.  Dig.  65,  and  Miller*a  case,  3  Gh.  D.  661,  665, 

25  W.  B.  Dig.  54,  were  only  dicta,  which  have  not  been 
established  by  any  decision. 

Buckley,  Q.C.,  and  Chadwyck  ffealey,  for  the  re- 
•pondent. — ^Where  it  is  provided  by  the  articles  that  a 
director  shall  possesa  a  certain  share  qualification,  and  a 
person  accepts  the  office  and  acts  after  the  time  when 
the  qualification  should  be  acquired,  he  has  contracted 
to  take  that  number  of  shares.  By  section  16  of  the 
Companies  Act,  1862,  all  members  are  bound  by  the 
articles,  and  Jobling  was  a  member.  The  articles 
imposed  upon  any  person  becoming  a  director  a  duty  to 
take  shares;  and  Jobling,  by  acting  as  director,  in 
aubstanoe  contracted  to  take  the  shares  from  someone. 
The  question  whether  the  shares  must  be  taken  from 
the  company  does  net  affect  the  present  case.  [Cotton, 
Ii.J.— There  are  oases  containing  dicta  by  Judges  sug- 
gesting grounds  on  which  a  director  who  has  not  taken 
shares  may  be  put  on  the  list  for  the  amouut  of  quali- 
fication ;  but  can  yon  refer  to  any  case  in  which  it  baa 
been  done  ?]  It  has  been  done  in  four  oases  nnder  special 
Acts,  and  which  it  is  difficult  to  distinguish  from  the 
present  case :  Kincaid^e  caee,  19  W.  B.  122,  L.  B.  11 
Eq.  192 ;  Forhee*  case,  23  W.  B.  402,  L.  B.  19  Eq. 
353 ;  FurcilVe  case,  29  W.  B.  170 ;  Portal  v. 
Eminene,  25  W.  B.  235,  1  C.  P.  D.  664.  [Cotton, 
Li  J. — It  seems  to  me  that  Onelow^a  etee  is  decisive 
of  the  present  case.]  In  that  case  the  company,  while 
a  going  concern,  had  repudiated  the  contract,  and 
it  was  impossible  for  the  liquidator  to  obtain  specific 
performance  of  it.  [They  referred  also  to  Maekley*e 
case,  24  W.  B.  92,  1  Ob.  D.  247.]  By  acting  after  the 
expiration  of  the  time,  Jobling  may  be  taken  to  have 
been  re-elected.  [Lindlbt,  L.J.— If  so,  it  would  only 
be  for  three  months  under  the  articles.] 

Cotton,  L. J.— This  is  an  appeal  by  Mr.  Jobling  from 
a  decision  of  the  Vice-Warden  of  the  Stannaries 
placing  him  on  the  list  of  contribntories  in  respect  of 
shares  which  he  never  agreed  with  the  company  to  take, 
unless  he  is  to  be  beld  to  have  done  so  by  signing  the 
memorandum  of  association  and  accepting  the  office  of 
director,  and  continuing  to  act  as  such  after  the  time  at 
which,  aooofding  to  the  articles,  he  vacated  bis  office  if 
he  did  not  hold  the  specified  number  of  shares. 

I  am  of  opinion  that  the  decision  of  the  Vice- Warden 
is  enoneous.    To  make  a  person  liable  to  contribute  to 


tbe  asfcts  of  the  company  he  most,  uudei  seetioiiSSot 
the  Companies  Act,  1862,  be  a  member— U,  aceordiog 
to  section  23  be  must  have  agreed  to  take  sham.  Itiinot 
necessary  that  he  should  be  aotaally  on  the  legUter,  hu 
agreement  to  take  shares  is  enough,  bat  the  agreemat 
must  be  with  tbe  company. 

If  A.  agrees  with  B.  to  take  shares  from  him,  what- 
ever may  be  the  right  of  B.  against  A.  to  be  indemoifled, 
tbe  company  has  nothing  to  do  with  A.,  und  he  euiMt 
be  placed  on  the  list  of  contribntories  anleae  the  afaira 
have  been  actually  transferred  to  him. 

Now,  is  there  any  agreement  between  Ur.  JobUng  aad 
the  company  to  take  250  shares  P    By  the  aitida  it 
is  provided  that  the  qualification  of  a  director  ihill 
be  the  holding  of  preference  shares  ot  the  boiubiI 
value  of  £250  at  least,  that  a  director  may  act  Mn 
acquiring  hie  qualification,  and  that  be  ihall  neiti 
his  office  if  he  does  not  acquire  the  qualifloatioB  witta 
three  months    after   his    election,      Mr.  JoWng  ta 
not  an  original  director.    He  subscribed  the  neaona* 
dum  of  association  for  ten  shareSf  and  in  lapNi  d 
them  he  admits  that  he  is  a  contribntoiy.  ^  n> 
afterward  elected  a  director,  but  he  nev««wWJ 
any  shares  besides  his  original  ten  sham.  Bb"" 
that  the  articles  contain  a  contract  by  hiavft* 
company  that  he  will  take  the  necessary  ahoa  taw 
qualification,  but  in  my  opinion  they  do  not  Wte 
16  of  tbe  Act  provides  that  the  articles  «>^«(^^^ 
*'  shall  bind  the  company  and  the  memben  ttaw » 
the  same  extent  as  if  each  member  had  sabieabed  ka 
name  and  affixed  bis  sail  thereto  and  there  vne^^  . 
articles  contained  a  covenant  on  the  part  of  hifflMlii"| 
heirs,  executors,  and  administrators,  to  ooQ^^^^ 
tbe  regulations  oontained  in  su^h  articles  sabjeattsy 
provisions  of  thU  Act."    It  is  oonoeded  tiiat  the  x«K» , 
tions  are  only  to  bind  the  company  and  the  meaboift 
the  company  infer  se.    It  may  be  that  tbe  appeW^* 
bound  himself  to  his  fellow- members  to  this  eifH 
<*  If  I  become  a  director  it  is  my  duty  to  qosUfy  ■!>■ 
by  taking  shares."    But  during  three  months  he  J« 
liberty  to  act  without  any  qualifioation,  and  I  thUMS 
would  be  wrong  to  say  that  his  oontinuing  to  sflt  ■» 
that  period  amounts  to  a  ooatraot  to  take  the  ■■* 
requisite  for  a  qualification.    There  are  caass  *fcf^ 
director  has  been  held  not  liable  for  the  shares  re^ 


to  qualify  him ;  there  have  in  some 

tions  to  the  eifect  that  acoeptanoe  of  the  ofiftos  asd  W' 
ing  as  director  may  make  a  person  liable  as  if  ^j\-m 
taken  a  qualification,  but  no  judge  has  ever  acted  >F, 
that  view.  ^ 

S3me  cases  have  been  referred  to  relating  to  »*'*' 
companies  formed  by  special  Acta  of  Parliamsnt.  ^^F 
opinion  tbey  cannot  govern  the  present  case.  K  P*"**^ 
ment  thinks  fit  to  say  that  persona  shall  be  menbeivl 
can  do  so,  and  members  they  must  be ;  but  tbsyj>>^ 
so  by  force  of  the  Act  of  Parliament,  uot  by  sgfsw^ 
Here  the  question  is  whether  the  appeHaat  •6*^'^ 
take  shares ;  and  I  think  it  would  be  wrong  to  •>Tr! 
the  acceptance  of  the  office  of  director  aad  astisgai 
constituted  such  an  agreement  A  director  nas/  tm 
himself  from  disputing  his  being  a  ■bsnholta  * 
where  a  director  without  hie  knowledge  vras  w^! 
the  register  for  the  qualification  ahares,  and  wss  haw* 
be  fixed  with  them  because  he,  being  a  diieotoc, 
be  presumed  to  have  known  of  the  entry  ;  ba^  I 
regard  to  the  nature  of  the  entriea  in  this  eass,  I 
that  principle  cannot  be  applied  here. 

Lindlbt,  L.J. — ^This  case  arises  under  artki**  , 
peculiar  description.  I  will  dear  the  ground  ^TjQ 
that  tbe  evidence  falls  very  far  short  of  iriiat  is  tf^ 
to  estop  the  appellant  from  denying  that  he  Is  s*^ 
of  250  shares.  He,  therefore,  can  only  be  potfy^ 
list  in  respect  of  them  on  the  ground  that  besi>^^ 
take  them.    Is  it  made  out  that  he  did  so  agm^  " 
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Ck>CBT  OP  ApPBAIh 


DjT  opinion  it  is  not.  The  appellant  wm  aathorixed  by 
the  article*  to  act  as  director  for  three  months  without 
qosKfioation.  At  the  end  of  those  three  months 
tiie  sheriil  was  in  possession  of  the  mine  under  an 
exeoQtion  against  the  former  proprietors,  and  there  was 
BO  prospect  of  the  company  being  carried  on,  I  can- 
not^ under  these  drcamstanoes,  draw  from  the  mere  fact 
of  his  continuing  to  act  as  a  director  the  inference  that 
be  agreed  to  take  the  shares  requisite  for  his  qualifloa- 
tioa.  I  am  one  of  those  who  think  that  the  law  is  not 
on  a  satisfactory  footing  on  this  subject,  and  that  it  would 
he  just  for  a  person  who  acts  as  director  to  be  held 
liable  for  the  shares  without  which  he  had  no  right  to 
set;  but  that  does  not  enable  us  to  infer  an  agreement 
to  fake  them. 

Bowmr,  L.  J. — I  agree  that  there  is  no  estoppel,  and 
tbst^  if  the  appellant  is  to  be  on  the  list,  it  must  be  by 
Tiitue  of  an  agreement,  within  the  meaning  of  section 
S8,  to  become  a  membe^that  is  to  say,  an  agreement 
to  that  effect  with  the  company,  \niere  is  such  an 
sgieement  to  be  found?  The  appellant  signed  the 
msBosmndom  of  association,  and  therefore,  by  virtue  of 
aselion  16,  he  became  bound  to  the  same  extent  as  if  he 
bad  sigiied  and  sealed  the  articles,  and  they  had  con- 
talBed  a  covenant  by  him  to  conform  to  the  regulations 
contained  in  them.  But  has  he  entered  into  any  con- 
tract to  take  sbarei  because  he  has  bound  himself  to 
Doofosm  to  the  regulations  contained  in  the  articles, 
ioelndiog,  of  course,  those  as  to  the  qualification  of 
fireotoxa  P  There  is  no  provision  in  the  articles  that 
Iks  directors  shall  take  the  shares  required  for  a 
nalifliMitioii  or  be  liable  as  if  they  had  taken  them, 
ihsre  ia  only  a  provision  that  if  a  director  does  not 
Ifiilie  th«  requisite  number  of  shares  within  three 
jMntha  bo  aball  cease  to  be  a  director.  That  regulation 
■Ukrn  it  his  duty  not  to  act  after  the  three  months ; 
lift  that  ia  quite  different  from  a  regulation  that  if  he 
jimtinnea  to  act  he  shall  be  deemed  to  have  contracted 
btalBstbem.  That  seems  to  me  to  dispose  of  the  case. 
[  do  not  aay  that  the  present  case  is  governed  by 
Ondeii^s  casr,  for  that  case  is  not  snifioiently  reported  to 
be  relied  on,  and  I  was  struck  by  the  observation  of  Mr. 
Bookley  upon  it;  but  I  think  we  ought  to  afQrm  the 
principle  which  Mr.  Grosvenor  Woods  cited  it  to 
wtabliah. 

Appeal  dOcwed. 

Bolieitora    for  the  appellant,  Sired  A  Poynder,  for 
K  B.  Cockt  Truro. 

Solicitors  for  the  respondent,  BowcUffeSf  Bawle,  A  Oo,, 
sr  Sodget  Bochin^  A  Marraek,  Truro. 


ll#nlmipttTy  April  30. 

£x  parU  HcDbbkoii. 
A  re  UgHestry.  (a.) 

BBJiibflruplqr — PeHtion  for  liquid(»Hon — Oo/npo$iiion — 
Subsequent  adjudication  of  bankruptcy  —  Hdaiion 
htMck  of  tiUe  of  trustee— Bankruptcy  Act,  1869  (32  A 

-93  Viet,  e.  71),  s.  126. 

fFAerc  the  creditors  of  a  debtor  have  resolved  to  accept 
^ommposUion  under  section  126  o/  the  Bankruptcy  Act, 
9!S9»  and  tfte  debtor  is  subsequenUy  adfudicaUd  a  bank" 
i  tMder  the  lait  clause  of  that  section,  there  is  no 
f  son  back  of  the  trustee^s  UUe  to  the  act  of  bankruptcy 
wnitted  by  the  debtor  in  filing  his  pttition,  so  as  to 
tvcsZidcde  a  payment  made  by  him  between  the  filing  of 
p#  j9«<ttion  and  the  adjudication  of  bankruptcy* 

^A.ppeal  from  a  decision  of  Mr.  Registrar  Hazlitt. 
Oo.  the  15th  of  August,  1879,  the  debtor  presented 

(•>    deported  by  W.  F.  Babbt,  Esq.,  Barrister*:it-Law. 


a  petition  for  liquidation  under  the  Bankruptcy  Act, 
1869,  and,  after  repeated  adjournments,  the  creditors, 
upon  the  S2nd  of  October,  1883,  resolved  to  accept  a 
composition,  under  section  126,  of  208.  in  the  pound, 
payable  in  four  instalments  of  58.  each,  the  first  instal- 
ment to  become  due  on  the  18th  of  July,  1884.  On 
the  12th  of  July,  1884,  the  debtor  by  deed  assigned  to 
McDermott,  Who  had  notice  of  the  composition  proceed- 
ings, the  proceeds  of  four  policies  of  insurance  effected 
by  the  debtor  on  .his  own  life,  and  which  were  surren- 
dered by  him  in  1833,  upon  trust  to  pay  certain  persons 
named  in  the  deed,  and.  to  hold  the  balance  towards 
payment  of  a  debt  due  to  McDermott  from  the  debtor. 
The  proceods  of  the  policies,  which  were  received  by 
McDermott  on  the  28th  of  August,  1884,  amounted 
to  £5,765,  and  the  balance,  after  the  payments  spedfled 
in  the  deed,  amounted  to  £2,251.  This  sum  of  £2,251 
was,  at  the  request  and  under  the  direction  of  the 
debtor,  paid  by  McDermott  to  certain  persons.  Kone  of 
the  instalments  of  the  composition  were  paid,  and  on 
the  26th  of  March,  1886,  the  debtor  was  adjadioated 
bankrupt  under  the  power  contained  in  section  126  of 
the  Bankruptcy  Act,  1869. 

The  trustee  in  bankruptcy  applied  for  an  order  direct- 
ing McDermott  to  pay  over  to  him  thit  sum  of  £2,251, 
on  the  ground  that  the  title  of  the  trustee  related  bsck 
to  the  act  of  bankruptcy  committed  by  the  debtor  in  1879 
in  filing  a  petition  for  liquidation. 

The  registrar  nuide  the  order. 

McDermott  appealed. 

Sir  H.  Davey,  Q.O.,  and  Oooper  Willis,  Q.O.  (F.  C. 
Willis  and  F.  A.  Broxholme  with  them),  for  the  appel- 
lant.— After  the  resolution  for  a  composition  the  debtor 
was  left  with  full  dominion  over  his  property  and  full 
power  to  dispose  of  it.  When  the  debtor  was  ad- 
judged a  bankrupt  under  the  last  clause  of  nectlop  126 
the  adjudication  was  not  made  upon  any  act  of  bank- 
ruptcy, but  because  the  composition  could  not  be  carried 
out.  Therefore  neither  section  6  nor  section  11  applies, 
and  there  is  no  relation  back.  Sections  6  and  11  apply 
to  petitions  for  adjudication  founded  on  an  act  of  bank* 
ruptoy.  There  !•  no  petition  for  adjudication  under 
section  126. 

Sir  H.  James,  Q,C,,  and  Winslow,  Q,0.  (Sidney 
Wool f  with  them),  for  the  trustee. — An  adjudication  can- 
not take  place  without  an  act  of  bankruptcy.  An 
adjudication  under  seotlon  126  is  founded  upon  an 
act  of  bankruptcy — namely,  the  filing  of  the  petition  for 
liquidation  with  a  declarntion  that  the  petitioner  is 
unable  to  pay  his  debts.  That  act  of  bankruptcy,  which 
was  suspended  during  the  composition  arrangement, 
revived  upon  the  order  for  adjudication.  The  limit  of 
time  prescribed  in  section  6  does  not  apply  to  an 
adjudication  under  section  126. 

Oooper  WiUis,  Q.O.,  replied. 

The  following  cases  were  referred  to  : — Sharp  v. 
McBenry,  57  L.  T.  N.  S.  606 ;  Ev^  parte  Duignan,  19 
W.  B.  1127,  L.  R.  6  Oh.  App.  605  ;  Ex  parte  Learoyd, 
27  W.  B.  277,  10  Oh.  D.  3;  Ba  parte  Charlton,  25 
W.  B.  800,  6  Oh.  D.  45  ;  /Vi  re  MoBenry,  32  W.  B. 
47,  24  Oh.  D.  353 ;  King  v.  LeUh,  2  T.  B.  141 ;  Barron 
V.  Bhlers,  1  Oab.  &  Ell.  432 ;  Ex  parte  Snowball,  20 
W.  B.  786,  L.  B.  7  Oh.  App.  534 ;  Ex  parte  Schulte, 
22  W.  B.  462,  L.  B.  9  Ob.  Apo.  409;  Ex  parte  Oart- 
wHght,  44  L.  T.  N.  &  883,  29  W.  B.  Dig.  15.* 


*  The  OouAT,  after  hearing  the  above  arguments, 
adjourned  the  case  for  the  purpose  of  enabling  counsel 
for  the  trustee  to  consider  whether  they  would  contend 
that  the  deed  of  the  12th  of  July,  1884,  was  void  as 
against  creditors  under  13  £3i2.  c.  5,  or  under  section 
91  of  the  Bankruptcy  Act,  1869.  The  court  were  sub- 
sequently informed  that  counsel  declined  to  argue  these 
points. 
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Ex  FABTB  MoDbBXOTT.— BUTLBB  V.  MaNCHBSTBR,  SHIFFIBLDt  fto.f  Bt.  Oo. 


Or.  Of  An. 


April  30.— Lord  Esher,  M.R.— We  have  been  in- 
formed that  the  trustee  in  Beekiog  to  avoid  this  deed 
does  not  rely  upon  the  statute  13  Eliz.  o.  5,  nor  upon 
section  91  of  the  Bankruptoy  Act,  1869.  We  have, 
therefore,  to  determine  the  point  of  law  argued  before 
us. 

It  appeared  that  on  the  16th  of  August,  1879,  the 
debtor  filed  a  liquidation  petition,  and  on  the  22nd  of 
October,  1883,  the  creditors  resolved  to  accept  a  eom- 
poeition  under  section  126  of  the  Bankruptcy  Act,  1869, 
payable  by  instalments,  the  first  of  which  became 
due  on  the  18th  of  July,  1884.  On  the  12th 
of  July,  1884,  thb  debtor,  by  deed,  trans- 
ferred certain  moneys  to  MoDermott,  and  certain  pay- 
ments were  made  under  that  deed,  and  the  balance 
was  dealt  with  under  the  direction  of  the  debtor.  On 
the  26th  of  March,  1886,  the  debtor  was  adjudicated 
bankrupt,  and  a  trustee  was  appointed. 

The  trustee  now  contends  that  his  title  relates  back  to 
the  act  of  bankruptcy  committed  by  the  debtor  in  1879 
in  filing  his  pstitieh  for  liquidation.  If  this  were  an 
ordinary  banlmiptcy  it  cannot  be  doubted  that  there 
would  be  no  sueh  relation  back,  as  the  act  of  bankruptcy 
committed  in  1879  would  be  too  old.  Under  section  6 
the  act  of  bankruptcy  upon  which  the  adjudication  is 
founded  must  have*  occurred  within  six  monUis  before 
the  presentation  of  the  petition  for  adjudication ;  and 
under  section  11  the  bankruptcy  relates  back  to  the  act 
of  bankruptcy  upon  which  the  adjudication  was  made, 
or  to  the  first  act  of  bankruptcy  committed  by  the 
bankrupt  within  twelve  months  preceding  the  order  of 
adJndioatioD»  In  my  opinion  the  true  view  is  that  an 
adjudication  in  bankruptcy  under  seotipn  126  ii  not 
made  upon  an  act  of  bankruptcy  at. alL  That  section 
commences  by  enacting  that  the  creditors  of  a  debtor 
may^  without  any  proceedings  in  bankruptcy,  resolve 
that  a  composition  shall  be  accepted  In  satisfaotion  of 
the  debts  due  to  them  from  the  debtor.  The  creditors 
thierefore  agree  to  accept  a  composition  in  satisfaotion 
of  their  debts.  It  leayes  the  debtor  free  to  deal  with 
hie  property  just  as  if  there  had  been  no  composition. 
The  creditors  were  dealing  with  a  debtor  who,  to  their 
knowledge,  had  committed  an  act  of  bankruptcy  by 
filing  his  petition,  and,  according  to  the  decision  in 
Kearhy  cmd  Clayton's  Contrad,  26  W.  B.  324,  7  Gh.  D. 
615,  the  object  and  effect  of  the  resolution  for  a  com- 
position is  to  leave  the  debtor  with  complete  dominion 
over  hi6  property  and  full  power  to  dispose  of  it. 
Therefore,  until  steps  are  taken  under  the  last  danse  of 
•eotion  126  to  adjudge  the  debtor  a  bankrupt,  anyone 
has  a  right  to  deal  with  the  debtor  in  perfect  safety, 
othehvise  the  debtor  might  be  prevented  from  paying  the 
composition  which  the  creditors  had  agreed  to  acoepf. 
When  the  court  Is  asked  to  adjudge  the  debtor  a  baiA:- 
rupt  under  the  last  clause  of  section  126  its  duty  is 
not  to  inquire  whether  there  has  been  an  act  of  bank- 
ruptcy. The  filing  of  the  petition  is  the  foundation  of 
all  the  subsequent  proceedings;  the  debtor  may  have 
committed  fifty  acts  of  bankruptcy  to  the  knowledge  of 
the  creditors^  and  yet  they  have  refused  to  make  him  a 
bankrupt  and  have  accepted  a  composition.  The  act  of 
bankmpUqr  is  swept  away  by  the  resolution  for  a  com- 
position, and  the  court  has  not  to  inquire  whether  an  act 
of  bankruptcy  has  been  committed  or  not.  The  court 
has  to  inquire  whether  *'the  composition  cannot,  in 
consequence  of  lesal  difficulties,  or  for  any  sufficient 
cause,  proceed  without  in  justice  or  undue  delay  to  the 
creditors  or  to  the  debtor,'*  and,  if  so,  it  may  adjudge 
the  debtor  a  bankrupt.  Therefore,  the  adjudication  is 
to  be  made,  not  in  consequence  of  an  act  of  bankruptcy, 
but  in  consequence  of  something  else.  The  petition  for 
liquidation  gives  the  court  jurisdiction  ;  it  is  a  catua 
Bine  qua  nan.  But  the  court  makes  the  adjudication 
without  consideration  of  any  act  of  baniorupti^,  the 
adjudication  differing  therein  from  an  ordinary  bank* 


ruptcy.  Therefore,  this  transaction  caqnot  be  impeselk«d 
upon  the  ground  contended  for,  that  toe  trastss'i  title 
related  back,  as  it  was  a  transaction  betwssa  thedobte 
and  another  person  in  respect  to  property  with  i^  | 
the  debtor  had  a  perfect  right  to  deal.  The  sppeil  amt 
therefore  be  allowed. 

LiNDLVT,  L.J. — ^I  am  of  the  same  opinioiL  T1» 
registrar  ordered  MoDeirmott  to  pay  to  the  traitee  £t,t5l 
which  the  debtor,  in  August,  1884,  handed  ovor  to 
McDermott.  We  are  now  asked  to  hold  as  a  Dittar  ei 
law  that  the  adjudication  of  bankruptcy  in  Mudi,  ISN,  I 
relates  back  to  the  filing  of  the  petition  hi  1879.  TK 
to  my  ralnd,  is  a  very  startling  proposition,  for  the  Act 
of  1869,  by  section  11,  limits  the  relation  iMudrfot  I 
period  of  twelve  months  preceding  the  order  of  idjote 
tion. 

The  question  for  our  consideration  is  iMherihn 
Was  here  any  act  of  bankruptcy  upon  which  thesdjidh 
cation  was  founded.    T6  say  that  the  debtor  wh  i^rif- 
cated  bankrupt  in  1886  upon  the  act  of  bufa^ 
committed  by  him  in  filing  hit  petition  in  ISTIIi Mi- 
trary  to  the  fbot.    That  act  of  bankruptcy  b|M  ten 
been  made  the  ground  for  adjudicating  hiniMV"^ 
the  time  under  section  6.    But  it  was  not.  Thiim 
of  the  adjudication  in  1886  was  the  diifioaUy  ha^f* 
ingoutthe  composition.    The  adjudication  lairt" 
truth  founded  upon  any  act  of    bankraptoy  A  A. 
There  was  therefore  no  section  which  cauisd  the  tak* 
ruptcy  to  relate  back.    A  little  leflectlon  will  Aovtkt 
the  other  view  must  be  wrong.    Thethswyoin* 
position  is  that  the  debtor  remains  msscer  of  lA" 
property  so  that  he  mi^  be  enabled  to  pay  theeoM* 
tion.    The  composition  scheme  would  be  aafsri"*^. 
there  was  any  relation  back  in  tiie  event  of  k<^"£ 
superseding  the  composition.  -  •  •         ^- 

teotion  clauses,  sections 

ha¥e  no  application  in  a  bankruptcy 

above  view  has  been  adopted  by  the  courts  for  eoinsg 
past  I  Ex  parte  Charlton;  In  re  KearUya^OWr' 
Contract:  and  Sharp  v.  McH^nrf.  In  liqaidiii»fJJ[ 
ceedings  under  section  125  there  are  words  whkh  in*^ 
duce  the  doctrine  of  relation  back,  and  properi;  eiW 
this  reason,  that  the  proper^  of  the  debtor  iev* 
away  from  him  and  vested  In  a  trustoe.  Ths<fV" 
the  registrar  must^  therefore,  be  dUoharged. 

Bowmr,  L.J.,  concurred. 

Appeal  allowed ;  leave  to  appeal  to  the  Horn  0/^ 
refuied. 
Solicitors  for  the  appellant,  John  ffolmet  i  ^ 
Solicitors  for  the  trustee,  Munne  A  Longdm 


iion  back  in  the  event  of  Mtfupw 
mposition.    That  being  »» ^  Q ) 
tions  94  and  95,  are  not  vsstoifli  • 
L  In  a  bankruptcy  of  tUi  eoit  W 


PromQ.  B.Div.  J^* 

Bttclsb  v.  HANcsBdMBR^  SsEVCntD,  ABP  Lontf* 
8HIBB  Baikwat  Co.  (a.) 

JiaUvfay  eompany-^Paaeenffer'^jDroduetian  ofU^ 
Bight  to  eiedfrom  carriage. 

Where  a  paeeenger  over  the  line  of  a  raUaay 
who  hoe  taken  and  paid  for  hie  ticket^  hut  hat  m^ 
dedinee  to  pay  the  fare  over  again,  the  eomjmf  ^\g 
power  to  efect  him  from  the  raUvvay  carriage,  MM 
only  take  hie  name  and  addrete  and  eue  hmfirtiff^ 

Appeal  from  the  decision  of  Manisty,  J.  ^ 

The  plaintiff,  on  the  27th  ol  Notember.  Ig^jjg 

an  excursion  return  third-class  ticket  from  ShePiL 

Manchester  on  the  defendants'  line,  for  which  if^ 

the  special   reduced    fare   of    28.    6d.     He  f**^ 


(a.)  Beported  by  A.  P.  PnoavAL 
at*Law. 
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the  outward  half  of  the  ticket  at  Manchester,  bat  when, 
on  tbe  ratam  )o«niey,  hia  tidcet  wm  demanded  at 
^Wftdalet  Bridge  Station,  where  the  tfokete  lor  Sheffield 
ar«  eolltfstod,  it  waa  diwoTered  that  he  had  lost  it.  He 
gti^e  life  Bane  and  addreaa  to  the  tiekat  oolleetor  and 
offeved  to  pay  the  whole  ezeanion  fare  of  U.  6d.,  bat 
the  collector  demanded  Ss.  5d.,  the  ordinary  third-claea 
single  fan  Item  Mandheataz  to  Sheffield.  The  plaintiil 
dedlined  to  pay  fhie»  and  waa  thereupon  ejeotedffom  the 
eanlflge  by  the  defendanta'  aervanta,  and  was  detained  at 
the  atetion  until  he  paid  the  8a.  M.  Thia  action  waa  then 
InroiiRht  for  aaaanlt  and  false  impriaonment.  The  defence 
raieed  waa  that  the  plalntiif  waa  unlawfully  upon  the 
premises  of  the  dafendanta,  and  that  they  were  therefore 
entitled  to  eject  him  from  them.  The  Jury  found  that 
if  the  pkintife  had  been  rightly  ejected  no  more  force 
thUA  waa  neceaaary  had  been  need,  but  if  the  defendanta 
had  ae  tight  to  eject  him  they  assessed  the  damagea  at 
i626.  Mitiiaty,  J.,  gave  judgment  for  the  defendants, 
hoNHng  Aat  they  had  acted  within  their  rights.  The 
pbrintHI  appealed. 

Waddy,  Q.O.,  and  LawMn  WaUon,  for  the  appellant. 
— ^There  ia  no  bye-law  of  the  company  authorizing  them 
to  eject  a  passenger  for  not  producing  his  ticket.  Their 
remedy  was  by  action  for  the  fare. 

i^eetooed,  Q.C^,  and  OfffH  Dodd,  for  the  respondents. 
— ^The  ticket  is  ekher  the  only  eridenoe  of  the  contract 
between  the  railway  company  and  the  passenger,  and 
must  be  produced  when  demanded,  or  it  is  a  Ifcience  to 
travel  oTer  the  company's  premises  which  ie  revooable : 
Wood  T.  LeadhiUtr,  13  M.  &  W.  838.  At  any  rate,  it  is 
part  Of  thd  plaintiiFs  contract  that  he  should  shotr  and 
dellTer  the  ticket  when  requested  to  do  so,  and  in  not 
doing  so  he  committed  a  breach  which  made  hirn  a 
trespasser:  BhelXon  ▼.  Lake  Shore  Railway  Co.,  29  Ohio 
State  Beports,  216. 

They  also  referred  to  SaundiBri  ▼.  SouthmEasiern 
JMlway  ae.»  S  a  B.  D.  466,  28  W.  B«  Dig.  186; 
Sattva^  Olanaaa  Oonaolidation  Act^  1845  (8  Vict,  c  20), 
aa.  1«8»  104»  109. 

Waddff^  Q.(7.,  waa  not  called  upon  to  reply. 

Lord  ISsHia,  ILlL-^In  this  case  a  peaaanger  on  the 
line  of  a  railway  company  had  paid  tot  his  ticket  and  had 
loat  it.  At  a  certain  stage  of  his  journey  he  is  asked  for 
it,  and  oavnot  produce  it.  He  is  told  that  he  must  pay 
a  certain  fare — it  signifies  not  what.  He  refuses  to  do 
so,  and  the  company  thercnpen  aaaume  the  power  tp  put 
him  out  of  the  caniage.  This  action  ia  then  brought 
for  the  assault.  The  company  act  up  for  their  defence 
that  he  waa  nnlawfuUy  upon  their  premiaea  and  in  their 
cairiage»  and  that  they,  nalag  no  mere  force  than  waa 
naceaaaiy»  exaraiaed  tiiek  ri^t  to  put  him  ont.  New  ia 
this  tme  f  The  jury  have  found  that  if  the  paasenger 
waa  rightfully  ejected  no  more  force  than  waa  neceaaaiy 
waa  used;  but  had  the  company  the  right  to  eject  him  P 
What  wflve  the  idatfona  which  existed  between  the 
plaintiff  and  the  defendanto  P  In  my  opinion  they  were 
purely  ooAtraotoal. 

It  waa  urged  that  the  contract  waSp  in  fact,  one  by 
which  the  passenger  had  a  tight,  in  the  nature  of  an 
caasment,  to  go  OTar  the  land  of  the  company;  that  it 
waa,  in  faat^  a  Heence  which  tlMfy  had  a  right  to  rcToke. 
I  think  that  contention  is  ahaurd.  To  aay  that  cTeif 
passenger  haa  an  eaaement  owi  the  line  of  the  company 
is  ridicttlcus,  more  especially  aa  acme  companiea  con- 
tract to  cany  paasengera  CTer  the  linea  of  other  com- 
paniea overwhiiifa  they  could  not  create  eaaemento.  The 
case  of  Wood  t.  LtadhiUer  waa  cited  in  support  of  that 
view.  I  think  that  caae  has  nothing  to  do  with  this 
pohit.  It  was  a  ease  which  no  one  wonld  be  willing  in 
these  daya  to  seeoanicd  any  fnithar. 

nlitmot  between  the  phdntttt  end  the 
in  ectttMcfatjen  of  a  fare  paid  before- 


l^and,  the  company  would  carry  the  plaintiff,  taking  all 
reasonable  care  of  him,  to  his  destination.  The  con- 
tract may,  no  doubt,  by  reason  of  the  notloe  upon  the 
ticket,  be  subject  to  certain  conditioBs  and  regulations, 
"tliose  are  the  conditions  and  regulations  which  the 
<{ompany  is  authorized  to  impose  by  section  109  of  the 
Railways  Olausea  Act,  1845.  and  they  are  set  out  in  the 
time  table.  The  only  regulation  bearing  upon  thia 
point  rune  thus:— ''Etery  passenger  shidl  show  and 
dellTer  up  his  ticket  (whether  a  contract  or  seaaon 
ticket  or  otherwise)  to  any  duly  authorlEed  aerrant  of 
the  company  whencTer  required  to  do  so  for  any  pur- 
pose. Any  passenger  travelling  without  a  tieket  or 
failiug  or  refusing  to  show  or  deliver  up  his  tieket  as 
aforesaid  shall  be  requhrad  to  pay  the  fare  from  the 
station  whence  the  train  originally  started  to  the  end  of 
his  journey."  I  shall  not  say  now  whether  that  regula- 
tion is,  in  my  opinion,  reasonable  or  not.  The  case  of 
8auwhr$  v.  SouV^^Maotem  BaUtoai^  Co,  seems  almost 
to  decide  that  it  is  nnreasonable,  but  I  tliink  it  un- 
necessary to  say  anything  about  thai  now.  By  thia 
regulation  the  only  consequence  of  a  passenger  not  pro- 
ducing his  ticket  is  that  he  will  have  to  pay  the  fare* 
If  he  breaks  this  contract  he  must  be  sued  ;  but  there  is 
nothing  about  any  power  to  eject  a  passeugor  who  does 
not  show  his  ticket.  There  is  no  law  that  enablea  the 
company  to  do  ao,  nnleaa  there  la  any  agreement  between 
the  passenger  and  the  company  to  such  an  effect.  I 
think,  therefore,  that  the  CQiapA&y  have  no  defence  to 
this  action.  I  cannot  agree  with  the  decision  of 
Manisty,  J.  I  can  see  no  implied  contract  that  the 
plaintiff  wonld  allow  the  defendants  to  ejeot  him  it  he 
did  not  produce  his  ticket.  Therefore  I  think  that  the 
company  were  wrong,  and  that  thd  plaintiff  must 
succeed. 

Ldcdut,  L.J.-*I  am  of  the  same  opinion.  The  case 
is  one  of  great  importance  both  to  railway  companies 
and  to  passengers.  I  do  not  express  any  opinion  as  to 
whether  a  bye-law  could  be  framed  which  would  not  be 
ultrd  viree  and  would  yet  cover  the  action  of  the  com- 
pany. There  Is  no  bye-law  or  regulation  in  existence 
which  authorises  them  to  turn  out  of  a  carriage  a  pas- 
seuger  who  does  not  produce  his  ticket.  The  plaintiff 
had  taken  his  ticket  and  paid  his  fare  for  both  journeys. 
The  effect  is  that  the  ndlway  company  contracted  with 
him  to  carry  htm  to  his  destination  and  back.  There  is 
no  authority  to  support  the  contention  that  a  contract 
of  carriage  is  an  interest  in  land  within  the  meaning  of 
the  Statute  of  Frauds.  That  is  a  very  different  thing, 
and  I  think  It  Is  absurd  to  say  that  it  was  really  a  revoc- 
able licence.  It  was  a  contract  of  carriage,  and  neither 
more  nor  less.  Even  supposing  that  the  contract  in- 
volved the  production  of  the  tioket  when  demanded,  and 
that  the  regulation  was  part  of  the  contract,  then,  when 
the  plaintiff  broke  that  part,  had  the  company  any  right 
to  eject  him  f  I  think  not.  Their  proper  remedy  waa 
by  action  for  hia  fare.  To  say  that  he  was  no  longer 
lawfully  upon  their  premises  does  not  at  all  follow  from 
breach  of  the  contract  I  agree  in  thinking  that  the 
case  of  Wood  V.  LeadhUUr  has  no  application  here.  No 
one  would  extend  the  doctrine  there  laid  down  to  eon- 
tracta  of  carriage.  If  the  plaintiff  had  broken  t|ie  con- 
tract the  only  remedy  of  the  defendants  waa  to  sue  himi 
and  they  had  no  right  to  aet  aa  they  did^  I  agree, 
tberefore,  that  this  appeal  must  be  tOlom^* 

Lopss,  L.J. — ^I  think  it  is  an  extraordinary  thing  that 
there  are  no  authorities  on  a  point  of  anoh  importanoe^ 
The  case  is,  to  my  mind,  a  very  clear  one.  There  is  no 
bye-law  and  no  regulation  which  can  be  relied  upon  by  the 
company  in  justification  of  their  ecnduet.  For  my  own 
part  I  doubt  very  much  whether  any  oonld  be  framed 
irhioh  would  not  be  ^iHrd  vin$t  but  that  is  annecessary 
to  decide  now.  The  pUdntlfl  had  properly  taken  hia 
I  tioket  and  paid  his  faze,  and  had  accidentally  lost  the 
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Uoket.  The  effect  of  that  etate  of  facta  is  that  he  was 
lawfully  upon  the  premiaee  and  In  the  carriage  of  the 
defendants.  In  itself  that  is  sufficient  to  show  that  the 
defendants  were  not  Justified  in  what  they  did.  I  can- 
not understand  what  is  the  implied  contract  which  the 
plaintiff  is  said  to  have  broken.  Did  he  impliedly  con- 
tract to  allow  the  defendants  to  lay  hands  on  him  if  he 
did  not  show  his  ticket  P  There  is  no  oTidence  of  any 
such  contract.  If  his  conduct  only  amounted  to  a  mere 
breach  of  the  contract  of  carriage  the  remedy  of  the 
company  was  by  action  and  not  by  ejecting  him.  They 
might  take  his  name  and  address  and  sue  him  if  they 
thought  fit  to  do  so.  It  is  worthy  of  observation  that  if 
they  had  done  this  the  defendant  would  have  had  a  good 
answer  to  the  action,  since  he  could  have  shown  that 
he  had  paid  his  fare  and  taken  the  ticket.  Wood  t. 
Leadhiiier  and  the  principles  there  laid  down  have,  in 
my  opinion,  nothing  to  do  with  this  case,  and  the  ques- 
tions as  to  rerocable  licences  do  not  arise.  I  think 
Manisty,  J.,  was  wrong,  and  that  Judgment  must  be 
entered  for  the  plaintiff  tot  £25. 

Judgment  aeoordingly. 

Solidtors  for  the  plaintiff,  Bickin  db  Fox^  for  Clegg^ 
Sheffield. 

Solicitors  for  the  defendants,  Ourdiffes  A  Davenport. 


From  Q.  B.  Di? • 


June  6, 11. 


DaTYS  v.  BlCHABlMMir.   (a.) 

Practice --Payment  of  money  into  oottff  — 2Wler— 
Denial  of  lidbUity-^Order  on  eoUdtor  for  repayment 
~-Bule$  of  Supreme  Court,  1883,  ord.  82,  rr»  5  (c), 
6(c). 

In  an  action  for  wrongful  dimnieeal^  davmna  a  year*e 
idlary  in  lieu  of  notice^  tne  defendant  denied  licAility  for 
more  than  a  month* 9  ecdary,  or,  aUemaUvdy,  for  more 
than  three  month$*  ealary,  wfUeh  amount  he  tendered 
hrfore  acHon  and  paid  into  court,  '*  with  defence  eetting 
uip  tender,*^ 

Immediakly  after  the  delivery  of  thie  dtfenoe  and 
hrfcre  trial,  the  whole  amount  eo  p<M  in,  ifos  paid  out 
to  the  plaintijre  eolidtor  under  ord.  22,  r.  6  (0).  At  the 
trialthe  plaintiff  obtained  a  verdietforone  month*e  ealary. 
On  an  applieatton  hy  the  defendant  for  an  order  for 
the  repayment  of  the  difference,  t?ie  Divieional  Oourt 
ordered  the  eolicitor  to  the  plaintiff  to  repay  the  amount 
to  the  defendant.  The  plaintiff  being  dead,  the  eolicitor 
filed  an  affidavit  etating  that  he  had  paid  the  whole 
amount  over  to  hie  client  after  deducting  coete. 

Btld,  that  the  order  of  the  Divieional  Court  (ante,  p. 
562,575n,  20  Q.  B.  D.  722)  wae  torong,  and  that,  what' 
ever  might  be  the  remedy  of  the  defendant  againet  the  per^ 
Bonal  repreeentativee  of  lAs  plaintiff,  there  could  be  no 
order  €igainet  the  eolicitor,  who  had  been  guilty  of  no 
mieoonduct. 

A  plea  oj  tender  cannot  be  eet  up  in  an  action  for 
unliguidated  damagee. 

Appeal  from  the  decision  of  a  divisional  court  (Lord 
Ooleridge,  O.J.,  and  Mathew,  J.),  reported  ante,  p.  662, 
675n,  20  a  B.  D.  772. 

The  action  was  brought  for  wrongful  dismissal,  and 
daimed  a  year's  salary. 

The  defence  set  up  {inter  aUa)  that "  by  the  agreement 
the  plaintiff  was  only  entitied  to  one  month's  notice  at 
the  time  when  he  received  the  same."  "  Alternatively 
the  plaintiff  was  not  entitied  to  more  than  three  months' 
notice  or  salary  in  lieu  thereof."  **  Farther,  as  to  the 
whole  statement  of  daim,  the  defendant  made  tender 

(a.)  Reported  by  A.  P.  Pbrobval  Ebbp,  JQsq.,  Barrister- 
at-Law. 


Lumley  Smith,  Q.(7.,  replied. 


Our.ai9.9d' 


LmDLBT,  L. J.  Lafter  stating  the  facto].— In  thii  ^ 
the  Divisional  Oourt  have  ordered  the  solioitor  te^ 
plaintiff  to  refund  the  money  to  the  defendsai  T^ 
plaintiff  himself  is  dead,  and  nothing  has  bsea  mu 
to  aoy  order  upon  his  representatives.  The  ^eeaijf^ 
the  view  that  in  strictness  and  propriety  this  oooli  w 
be  a  defence  setting  up  a  plea  of  tender,  ^^^^ 
action  was  brought  for  unliquidated  damagsfl»tow 
no  tender  could  be  pleaded.  No  doubt,  strictly  •P^wl* 
the  law  is  the  same  as  it  was  before  the  peoiagof  tfci 
Judicature  Acts,  and  no  plea  of  tender  can  bs  li^  fP 
in  an  action  for  unliquidated  damagee  such  ai  sa  t^ 
for  wrongful  dismissal.  A  plea  of  tender  csb  mj* 
set  up  where  the  action  is  for  liquidated  damsg^  ^ 
the  Divisional  Court,  having  come  to  the  condoii^^ 
the  money  was  improperly  taken  out  of  court.  »*■ 
made  an  order  upon  the  plaintiffs  eolidtor  to  n(aad  & 
It  appears  to  me  that,  looking  at  the  matter  vm* 
view  to  see  whetiier  the  solidtor  had  acted  ngl^^' 
wrongly,  the  Divisional  Oourt  have  come  to  an  ei^ 
ous  oondusion.  It  appears  from  the  affidavit  of  r 
solicitor,  whioh  certainly  was  not  befbro  the  IK^^ 
Oourt,  that  when  he  had  got  the  money  out  d  c°^" 
immediately  paid  it  over  to  his  client,  merely  r««i^ 
his  own  costs.    The  statement  of  defenoe  is,  ta  m^ 


before  action  of  £163  whioh  the  plsiAtiil  nfoied,  iid 
the  defendant  has  paid  the  sdd  amount  of  il6S  iilo 
court,  and  says  it  is  enough  to  satisfy  the  pliintiffi 
claim."  The  sum  of  »163  indnded,  ai  appssnd  fnn 
the  particulars,  the  sum  of  £62  lOik,  "thns  mootia' 
salary  in  lieu  of  notice." 

The  request  for  lodgment  in  court  contsiaad  « ilito- 
ment  that  the  money  was  "  paid  in  with  defsoes  settiic 
up  tender,"  and  the  sum  paid  in  was  receipted  os  Hu 
pleadings  by  the  Bank  of  England,  Law  Ooarte  Bnaeh, 
as  being  **  paid  in  with  defence  setting  up  tendei."  At 
the  trial  Day,  J.,  hdd  that  the  pUiatifl  wu  OBljtt- 
titied  to  one  month's  notice  or  salary  in  lieu  tlieieo^  id 
gave  Judgment  accordingly. 

On  applying  for  payment  out  of  court  d  the  difl«* 
ence  between  one  month's  salary  and  the  sum  piid  iito 
court  in  respect  of  three  months'  salary,  the  detadut 
ascertained  that  before  the  trial  the  whole  aaMutU 
been  paid  out  of  court  to  the  plaintiff's  sohdtoc  wfm 
the  plaintiff's    written    authority.     A  sonuMii  9U 
taken  out  for  the  repayment  of  the  money,  bat  a  ant* 
and  Pollock,  B.,  at  chambers  refused  to  mske  i^ffd» 
The  Dividonal  Oourt,  however,  made  an  ozdaipift* 
plaintiffs  solicitor  for  the  repayment  of  ftt  wMf» 
The  plaintiff  had  in  the  meantime  died,  and  thiaUloc 
now  appealed,  and  filed  an  affidavit  in  whisktew 
that  he  had  pdd    the   money  over    to  the  fUw 
immediately  that  he  received  it,  and  that  he  hidflq 
retained  his  costs. 

Lumley  Smith,  Q.O.,  and  Horace  BrowM,  te  ^ 
solidtor.— The  money  was  paid  in  under  ord.  ti,  iM^ 
with  defenoe  setting  up  tender,  and  it  oodd,  thiNta^ 
be  paid  out  at  the  request  of  the  plsintifL  Ati^T 
rate  the  solidtor  who  has  been  misled  bj  the  d^tawi 
pleading  ought  not  to  be  obliged  to  maks  good  uMf 
be  has  dready  pdd  over. 

Senn  OoUine,  Q.C.,  and  Morion  Smith,  fm^ 
respondent.^The  defenoe  must  all  be  read  togethef,«i 
it  will  then  be  seen  that  it  denies  liabi%.  Tbei^ 
ment  into  court,  therefore,  falls  under  ord.  i%  vj^ 
and  the  money  ought  not  to  have  been  pdd  oat  dttMi 
an  order.  The  question  was  one  of  dlBoretion  tS"* 
Dividend  Oourt,  and  this  oouit  will  not  inteffen. 


Suoui,  and  it  is  cdoolatod  (lh<#J 

intended)  to  midead  a  p«ioo  «f2 

ndonbtodlv  did.  in  ncffect  bowtf  i* 


least  of  it,  amUguoui, 

was  probably  not 

as  this  solidtor  undoubtedly  did,  in  pcffeol 
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High  Oovb!t. 


Ik  bb  Aliob  Kbicp. 


High  Oourt. 


good  faith.  It  would  havo  mialed,  I  think,  ninetj-nioe 
penoDs  out  of  eirarx  hundred  pLMed  In  a  rimttar  posi- 
tion. That  being  eo,  ia  the  defendant  entitled  to  laj 
that  hia  opponent  has  done  wrong  if  he  haa  done  that 
wbioh  the  atatement  of  defence  appeara  to  invite  him  to 
doP  Tho  defendant  has  really  done  all  that  he  ooald 
to  indnoa  the  plaintiff  to  take  thia  monej  out  of  oourt. 
It  doee  not»  of  oonroe,  follow  that  the  person  who  has 
got  the  money  is  entitled  to  retain  it.  But  the  Divi- 
sional Oourt,  in  the  view  thej  have  taken,  appear  to 
have  coBfo#ed  two  verj  diflerenf  things.  The  right  of 
the  pbinUfTa  representatives  to  retain  the  money  is  one 
qusstioo,  the  right  to  make  the  solioltor  pay  over  the 
nioDflj  which  he  no  longer  has  la  another  and  a  very 
diiSuent  one.  It  is  oonoeded  that  the  solioitor  has 
acted  perfectly  right,  and  in  my  opinion  whatever  claim 
there  mny  be  should  be  against  the  principal,  and  not 
againat  the  agent.  It  has  been  urged  upon  ua  that  the 
question  was  one  of  diacretion  for  the  Bit isional  Court, 
snd  that  we  ought  not  to  interfere.  I  do  not  think 
that  disoretion  haa  anything  to  do  with  it.  In  my 
opinion  the  Diviaional  Oourt  has  made  an  order  against 
a  penon  who  waa  not  liable  in  any  legal  sense  whatever, 
and  therefore  their  Judgment  must  be  set  aside,  and 
this  appeal  must  be  allowed. 

Lopsa,  Ii.J.— In  my  opinion  this  statem&nt  of  defence 
is  informal  and  is  calculated  to  mislead.  Any  solicitor 
■%ht  feel  a  doubt  aa  to  ita  exact  effect.  I  agree,  how- 
sv^,  With  the  Divisional  Court  that  the  true  reading  of 
it  is  that  the  payment  into  court  was  made  uadar  rule  6 
(c)  with  a  denial  of  llabiHty,  and  not  with  a  plea  of 
tender  under  rule  6  (c),  of  order  22.  I  therefore  so  far 
agree  vrith  the  Diviaional  Oourt  as  to  the  effect  of  this 
pleading.  But  the  Divisional  Oourt  nuide  an  order  upon 
the  plaintUPa  solicitor  to  repay  to  the  defendant  money 
;  vhloh  he  had  taksn  out  of  court  and  paid  over  to  his 
4lent.  No  misconduct  on  the  part  of  the  solicitor  has 
aien  been  suggested,  and  it  Is  clear  that  what  he  did  was 
done  under  a  hondfld^  and  esunaable  mistake. 

Under  theae  draumstancea  I  do  not  think  that  the 
Divisional  Oourt  had  power  to  order  the  solioitor  himself 
to  refund  the  money. 

AppealaihwetL 

SoUdtoi  for  the  appellant,  J.  G.  Olahburn. 

Soltottora  for  the  reapondent,  /2oss,  Dougla$t  A  Nor^ 


^^?^-j  Apmai;  Junes. 

In  re  Alicib  Xjqcp.  {a.) 

k/ani — MairUenane&^AcDurnuiatwn'^Money  inveUed 
an  CcnaoU  in  name  of  in/ant  only — Dividendi^^ 
ChuurdianM—Bank  of  England^ll  Oto.  4  dfe  1  Will. 
4,  e.  65,  s.  32. 

A.  9um  of  GwiioU  wa$  siemding  in  the  toU  name  of  an 
damit  and  it  woe  desired  to  obtain  payment  of  the 
mdende  to  be  aoeumukUed  for  her  benefit,  as  they  were 
re^mired  for  her  maintenance.  The  Bank  of 
\  refiued  to  cust  upon  a  euggested  order  requiring 
to  accumulate  the  dividends, 
*  made  for  payment  of  the  dividends  to  the  trus- 
\o/awill  under  which  the  property  was  derived,  to 
"  ifor  the  benefiit  of  the  infant. 


h)  Bsported  by  H«  0.  Bopbb,  Esq.,  Barrbter-at-Law. 


This  was  a  petition  asking  that  the  right  to  transfer  a 
sum  of  bank  annuitiea  standing  in  the  name  of  Alice 
Kemp,  an  infant,  and  to  receive  the  dividenda  already 
accrued  thereon,  might  be  vested  in  certain  trustees,  and 
that  they  might  transfer  the  fund  into  their  own  names 
to  be  held  on  the  trusts  of  the  will  of  8.  flayward,  or 
that  they  and  Fanny  Kemp  might  be  appointed 
guardians  of  the  Infant,  and  the  dividends  paid  to  them 
on  their  undertaking  to  apply  them  for  her  mainten- 


8.  Hayward,  by  his  wUI,  left  the  residue  of  his  prop- 
erty to  J.  Kemp  and  F.  0.  H.  Bellyse  upon  trust  to 
invest  and  accumulate  till  the  youngest  child  of  F. 
Kemp  attained  twenty-one,  and  then  to  divide  amongst 
the  teatator^e  grandchildren.  Alice  Kemp  was  the  only 
grandchild  still  an  infant|  and  the  whole  estate  had  been 
divided  and  the  estate  wound  up  except  her  share,  which 
had  been  paid  to  a  aeparate  aoeonnt  In  1885  part  of 
thia  fund  was  invested  in  the  purchase  of  £1,494  7s.  9d. 
Consolidated  Three  per  Oent.  Bank  Annuities  in  the 
Joint  names  of  J.  Kemp  and  Alice  Kemp,  her  name 
being  inserted  by  mistake  for  that  of  F.  0.  H.  Bellyse, 
the  other  trustee.  J.  Kemp  and  F.  0.  H.  Bellyse  wer*) 
both  dead,  and  F.  H.  Bellyse  and  B.  Kemp  had  been 
appointed  new  tru«teee  of  the  will.  F.  Kemp,  the 
mother  of  Alice  Kemp,  was  her  statutory  guardian.  It 
was  stated  that  the  dividends  were  not  needed  for  her 


The  petition  was  preaented  by  the  new  trustees,  the 
ittfoit,  and  her  mother,  and  was  intituled  in  the  matter 
of  Alice  Kemp,  an  infant,  and  in  the  matter  of  the  will 
of  8.  Hayward,  and  of  the  Act  11  Geo.  4  and  1  Will.  4, 
c.  65,  and  the  Trustee  Act,  1850,  and  the  Trustee  Ex« 
tension  Act,  1852.  When  it  came  on  for  hearing  on  the 
21st  of  April,  Kay,  J.,  directed  that  a  draft  order  should 
be  sent  to  the  Bank  of  England  to  see  if  they  would  act 
on  it,  to  the  effect  that,  the  court  being  of  opinion  that 
the  dividends  on  the  Consols  would  not  be  wanted  for 
the  maintenance  of  the  infant  petitioner,  it  was  ordered 
that  the  Secretary  or  Deputy-Secretary,  or  Accountant- 
General  or  Deputy-Accountant- General  of  the  Governor 
and  Company  of  the  Bank  of  England  should,  during 
the  minority  of  the  said  infant,  invest  the  dividenda  now 
due  or  hereafter  to  accrue  due  on  the  Consols  standing 
in  the  name  of  J.  Kemp,  deceaaed,  and  Alice  Kemp  in 
the  books  of  the  Bank  of  England,  or  in  any  stock  for 
which  the  same  may  be  converted,  in  2f  per  cent.  Con- 
solidated Stock,  and  should  also  invest  and  accumulate 
the  dividenda  as  th^  accrued  on  suoh  stock  when  pur- 
chased in  like  stock. 

The  bank  replied,  through  their  solicitor,  that  there 
was  nothing  in  the  Act  enabling  the  oourt  to  throw  such 
a  duty  upon  them,  and  that  they  must  decline  to  under- 
take such  a  reaponsibility. 

2>.  SUirgts,  for  the  petitioners,  now  asked  for  an  order 
for  payment  of  the  dividenda  to  the  new  truateea  under 
the  Infants  and  LunaticB  Act,  1830,  a.  82,  which 
authorinee  the  court  to  direct  payment  of  dividenda  **  to 
any  guardian  of  such  infant  or  to  any  other  person, 
according  to  the  discretion  of  suoh  court,  for  the  main- 
tenance and  education  or  otherwise  for  the  benefit  of 
such  infant,"  such  guardian  or  other  person  being  named 
in  the  order. 

He  referred  to  8ander»  v.  flomer,  6  W.  B.  476,  25 
Beav.  467  ;  Gardner  v.  GowUs,  24  W.  B.  920,  3  Oh.  D. 
804;  In  re  FindAay,  32  Oh.  D.  221,  641,  34  W.  B. 
Dig.  86. 

Kat,  J.,  made  an  order  directing  payment  of  the 
dividends  to  the  trustees  to  be  applied  by  them  for  the 
benefit  of  the  infant. 

Solicitor,  Y.  R.  Bird  for  B.  D.  BaksTf  Audlem, 
Cheshire. 
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High  Coubt. 


In  BB  BAILWAT  and  ElBOTBIO  APPLIANOBt  Oo. 


High  Oovn. 


^^^^^•}  April  27;  May  29. 

In  re  Bailwat  asj>  Elecieic  Appuakces  Co.  (a.) 

Oonirae$'~'P<»hni'-^At$ignmeni  of  patent  HghU  to  com' 
panp'^Omiuion  hy  company  to  pay  fees — Lapse  of 
patnU — Bona  fldea— Fraud — Oonsideration — Implied 
oovenani  in  a  deed^-Damagee^ 

By  an  indenture  tohieh  redUd  an  agreement  to  eeUa 
patent  for  £250  "  and  for  the  other  cofuideratione  Therein 
appearing,**  the  patentees,  **in  eoneideraUcn  of  the 
premisee  and  of  the  ewn  of  £250/*  assigned  th4Hr  Hghts 
to  a  company,  and  covenanted  that  the  patent  might  he 
held  and  enjoyed  hy  tTie  company  *'  during  all  the  term 
subsisting  tJurein."  The  company  covenanted  to  pay 
royalties  on  articles  manufactured  under  l/^e  patent 
**  iohile  subsisting"  The  deed  contained  no  covenant  to 
keep  on  foot  the  paJtent  or  manufadure  or  sell  any  arHeles 
under  the  patent.  The  company  omitted  to  pay  stamp 
duty,  and  the  patent  lapsed,  TTie  patentees  eiaimed 
damages  against  the  companyi  wMck  was  in  course  of 
voluntary  liquidation. 

Held,  thai  tJie  omission  to  pay  duty  was  a  booA  fide 
mistake,  and  that  there  was  nothing  to  show  that  it  was 
a  wilful  act  eh  the  part  of  the  company  ;  and  tlhot,  for 
that  reason  and  because  the  assignment  urns  by  deed,  and 
that  deed  contained  no  covenant  to  manufacture  or  sell, 
a  covenant  to  keep  the  patent  on  foot  could  not  be  implied^ 

Adjourned  sammons. 

This  WM  a  olaioi  by  E.  Gilbett  abd  t),  Sinclair  for 
£2,000  damages  against  the  company,  and  the  qaestlon 
waft  whether  a  cofenant  to  keep  on  foot  a  patent  most 
be  implied  as  one  of  the  terms  of  the  contract  between 
the  parties. 

By  an  indenture  of  the  1st  of  Mafob,  1883,  made 

between  Edwaid  Gilbert  and  Daniel  Sinclair  of  the  one 

part,  and  the  Bailway  and    Electric  Appliances    do. 

(Limited}  of  the  other  part,  after  redtitlg  that  Gilbert 

and  Sinclair  had  obtained  a  patent  for  a  Hew  or  im- 

proTcd  fastener  for  securing  the  coTcHn^s  tot  railway 

and  other   wagons   or   Yehicles    during   the   term  of 

fotttteen  ytars,  subject  to  payment  of  £50  eiAmp  duty 

within  three  years,  and  £100  within  seten  ybttrs ;  and 

that  Gilbert  and  Sinclair  had  agreed  with  the  company 

"  for  the  sale  to  them  of  tlie  said  ihTchtion  and  letters 

patent,    and  the   rights,    prifilege^    and    advantages 

thereof,  at  or  for  the  price  or  sum  oi  £250,  and  for  the 

other  considerations  heroin  appearing,"  it  was  iHtnessed 

that  **  in  conrideration  of  the  premises  and  of  the  sum 

of   £250  paid  by  the   company,"    Ac.,    Gilbert   and 

Sinclair  did  **  grant,  bargain,  sell,  assign,  and  set  over 

unto  the  company  and  their  assigns  all  that  and  those 

the  said  inventiohs  and  letters   pateUt    thelfeinbefbire 

mentioned,  and  the  full   and    ekdUsite   benefit   and 

advantage  whatsoever  thereof  and  thereupon,  with  the 

like  benefit  of,  and  right  to  apply  lor,  take  ont^  and 

prorate  all  future  and  ether  letters  patent,  pndonga* 

tions,  ol*  ^extensions  of  the  said  letters  patent,  or  any 

other  letters  patent  or  like  privileges,  whether  within 

the  ooontries  and  places  aforesaid  or  ekwwhere,  for,  or 

in  respect  of,  the  said  invention,  and  all  rigkts,  powers, 

authorities,  advantages,  privileges,  profits^  emoluments, 

and  benefits  of  the  said  invention,  letters  patent,  and 

pramisea,  or  any  of  them,  or  in  any  wise  appertainiog 

or  belonging  thereto,"  to  hold  the  same  for  the  absolute 

use  and  benefit  of  the  oompany.    Gilbert  and  Sinclair 

covenanted  for  title  "and  that  the  said  letters  patent 

shall  and  may  thenceforth  be  lawfully  held  and  enjoyed 

by  the  oompany  and  their  assigns  during  all  the  term 

subsisting   therein,"    and    to   assist,  the   oompany  in 

working  the  patent.    The  oompany  covenanted  to  pay 

to  Gilbert  and  Bhidair  a  royal^  of  one  hdfpenny  for 


every  fastener  or  other  article  mannfaotared  or  lold  by 
them  under  the  aaid  letters  patent,  or  any  raoh  oftn 
letters  patent  as  aforesaid,  *<  while  rsspsottvslf  rab- 
silting  " ;  and  also  in  each  year  in  whieh  theptoflli  on 
articles  manufactured  under  such  letters  patent,  '^wliili 
respectively  aubsisHng,"  should  be  sooh  thst  thirty- 
five  per  cent,  thereof  should  exceed  the  aggiegita  o( 
the  royalties  for  that  year  to  pay  a  further  nm  to 
Gilbert  and  Sinclair.  The  deed  containsd  no  eoiesnt 
by  the  oompany  to  keep  on  foot  the  patent,  ot  to 
manufacture  or  seU  any  articles  under  the  pstsat 

The  assignment  was  duly  registered  at  the  FMeit 
Olfice  by  the  oompany.  On  the  4th  of  Jans,  1815,  thej 
sold  lioenoes  to  use  the  invention,  during  the  sneipM 
residue  of  the  term,  to  the  Oaledonian  Bailvsy  0».  fo 
£850,  and  to  the  North  Britlah  Bailway  Oo.  toi  IKN. 
The  company  paid  several  subetaatial  saw  to  the 
patentees  under  their  oovenaats» 

By  the  rules  of  the  Patents,  Designs,  andTiidf.]iiik4 
Act,  1883.  the  fees  of  £50  and  £100  were  shiagid  1^ 
annual  payments  of  £10,  and  the  first  of  theieviipii' 
by  the  company  on  the  11th  of  Oetober,  1885;  Wttt 
next  one,  due  on  the  11th  of  Ootober,  1888,  WfiM 
and  at  the  end  of  the  three  months'  gvaee  dttmi  tnm 
that  date  the  patent  lapsed. 

The  company  in  the  session  of  1887  applisA  ^P^ 
to  Parliament  for  leave  to  present  a  Bill  ensMhl  wa 
to  pay  the  fee,  and  that  the  patent  might  theiffV**' 
restored.  The  petition  stated  that  if  this  vm » 
allowed  the  company  would  be  liable  for  daaufM^^ 
patentees  and  other  persons.  . 

The  petition  and  Bill  were  rejected,  and  on  tiii  ^» 


(a.)  Reported  by  H.  0.  Bopsb,  BSsq.,  Barrister»»t-Law. 


November,  1887,  the  company  passed  rssolaiioBi  1«  > 
voluntary  winding  np.  ^^ 

Gilbert  and  Sinclair  sent  in  a  claim  in  tbs  IkivStm 
for  £2,000  daaiages  caused  by  the  Upse  of  the  HfaK* 

The  liquidators  declined  to  admit  this  olaiB,  sod  m 
out  a  summons  for  direotions  as  to  whether  thof  «*>* 
bound  to  do  so. 

Benshaw,  Q.C.,  and  Ohadwyek  Hetdey,  fot  the  BfJJij 
tors.— No  covenant  to  keep  up  the  patent  esa  be  isOTj 
from  the  terms  of  the  deed  nor  implied.  The  paHflM  t* 
no  such  intention,  and  the  oourt  will  net  implf  i  oo**" 
ant  to  pay  money  to  a  third  person.  Thsw  is  ■•  •*' 
ant  to  manufacture  or  sell  articles  under  thejptg»j 
damages  would  be  nominal :  Churchward  v.  TM  9^ 
L.  R.  1  Q.  B.  173 ;  SHrling  r.  MaWand,  13  W.  l^^ 
5  B.  &  8.  8i0;  Rhodes  v.  Forwood,  24  W.  R.  WM 
App.  Gas.  266;  Mclntyre  v.  Bdeher,  11  W.  B.  8»[» 
0.  B.  N.  S.  664  ;  The  Tdegraph  Despatch  ^•^  ^  "f 
^n,  L.  R.  8  Oh.  658 ;  Aspdin  v.  AusUn,  5  0.  B.  6^  » 
BasMeigh  v.  douth-Eastem  BaUway  Co.,  10  0.  B*  6Ui 
Ivens  V.  Elwes,  8  W.  R.  119,  3  Dr.  25. 

Horton  Smith,  Q.C.,  and  SMane,  for  thedalmsirti^ 
The  facta  show  that  the  parties  intended  the  psr- 
be  kept  up.    It  is  a  question  ot  contract,  and  the 
will  imply  a  covenant  not  to  do  anything  wU* 
prevent  the  carrying  out  of  the  oontract.    ^  *Jj^ 
dted  are  on   that  footing:    JBmmsM  v.  Bmm 
H.  L.  Oas.  624. 

Kat,  J.— I  am  asked  in  this  case  to  imply  jo  • 
a  covenant  which  is  not  there,  a  deed  whieh,  ttssii 
me,  is  carefully  and  not  unddlfully  ^^^'^ 
very  great  danger  of  implying  such  a 
deed  is,  of  course,  manifest. 

I  have  no  right  to  know — I  cannot 
about  the  negotiations  which  led  to  this  d« 
only  look  at  the  attending  circumstances  at  I 
#as  executed.    It  may  be  that  the  parttes 
this  matter,  and  deliberately  and  with  iotflntiot^^| 
to  put  into  the  deed  sueh  a  covenant  as  I  "■^f 
fan^y,  and,  of  course^  the  danger  of  rairingaip. 
an  Implication  of  that  light  is  a  ymgfWteetem 
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High  Oovbt< 

amply  iUuBtrated  bj  th«  ooBsideration  I  bare  Juot  aaen- 
tioned. 

The  faots  an  as  follows  i^Qilbert  and  Slaelalr  itete 
possessed  of  a  patent  whlob  they  had  reoently  taken  oat, 
and  in  respect  of  whioh  there  were  oertain  payments  to 
be  made,  and  the  omlMJion  to  make  these  payments 
wonld  miJce  the  patent  invalid.  They  assign  it  to  the 
Railway  and  Eleotrie  Applianees  Oo.„  whioh  is  now  in 
liquidation  by  a  deed  of  the  1st  of  March,  1883,  and  in 
that  deed  I  am  asked  to  imply  a  covenant  by  the  com- 
pany to  make  the  payments  necessary  to  keep  on  foot 
the  patent  There  is  no  snob  covenant  in  the  deed. 
There  are  no  snob  words  in  the  deed  as  can  snpport 
aoch  a  covenant. 

There  ave  a  good  many  authorities  on  this  subject, 
many  of  which  show  the  extreme  danger  and  dif&culty 
of  making  an  implication  of  this  kind.  One  of  the 
earliest  is  Melntifre  v.  BeieheTf  and  there  by  certain 
articles  of  agreement  for  the  sale  of  the  goodwill  of  a 
medical  practice,  it  was  stipulated  that  the  purchaser 
ebonld  have  delivered  up  to  him  posseesion  of  the  house, 
and  have  sold  to  bim  the  horse,  drugs,  bottles,  and 
surgioal  instruments  and  furniture  employed  in  the 
business  at  the  sum  of  £17  5f.«  and  the  vendors  agreed 
with  the  pnrohaser  to  pay  the  rent  and  taxes  up  to  a 
csertain  day,  and  that  they  would  not  within  ten  years 
from  the  date  of  the  agreement  practise  at  or  within 
ten  miles  of  the  place ;  and  the  purchaser  agreed  that 
he  wonld,  in  consideration  of  the  premises,  pay  the 
▼endor  for  or  in  respect  of  each  of  the  succeeding  years 
ending  the  Slst  of  December,  1860-1-2-3,  if  be 
ahoold  be  living  at  the  end  of  each  respective  year,  one 
quarter  pait  of  the  earnings  and  receipts  in  respect  of 
the  said  practioe  without  any  deduction  for  expenses* 
provided  the  earnings  and  receipta  of  eaoh  year  should 
amount  to  £300  a  year.  Then  the  matter  came  on  on 
demurrer  to  the  declaration,  and  it  tnmed  entirely  upon 
a  question  of  pleading,  and  the  Judgment,  whioh  seems 
to  bate  been  briei^  containsi  amongst  others,  this  passage : 
**  The  substance  of  that"— that  is,  the  pleading^^is  that 
he  has  wtifnlly  chosen  to  destroy  the  goodwill.  Is  that 
a  breach  of  agreement  P  I  think  it  is  necessarily  implied 
from  the  stipulations  in  the  agreement  that  the  defend- 
ant would  take  common  and  ordinary  care  so  to  carry 
on  the  business  as  to  realize  receipts.  And  a  wilful 
omission  so  to  do  renders  him  liable  to  an  action." 
Another  of  the  learned  Judges  says :  *'  Looking  at  tUa 
agreement*  although  it  is  true  there  is  no  spedflo  con- 
tract on  the  part  oi  the  defendant  to  carry  on  the  busi- 
ness for  four  years^  I  think  such  a  contract  may  be 
f  air^  Implied."  And  another  of  the  learned  J  udges  says : 
"  The  nature  of  the  stipulated  payments  is  such  that  it 
is  necessary  that  the  business  should  continne  to  be 
carried  on  during  the  four  years.  By  wilfully  incapaci- 
tating himself  from  so  doing  the  defendant  has  dearly 
broken  his  contract."  And  the  illustration  he  gives  is 
this,  "  As  if  I  grant  a  man  all  the  apples  growing  iqK>u  a 
oertain  tree,  and  I  cut  down  the  trae,  I  am  gnUty  of  a 
breach.''  I  must  say  that  illustration  does  not  quite 
eatisfy  my  mind. 

It  seems  to  me  that  that  illustration  imports  perfectly 
new  considerations— I  do  not  use  the  word  considerations 
in  the  larger  sense — ^but  a  perfectly  newmatter  altogether. 
If  a  man  sells  the  fruit  of  a  standing  tree  it  is  not  neces- 
aary  to  say  there  is  an  implied  contract  to  keep  the  tree 
there,  but  if,  after  selUng  the  fruit,  having  in  his  pocket 
the  price  which  has  been  paid  for  it,  he  cuts  the  tree 
down,  he  commits  a  deliberate  fraud  upon  the  penon  to 
whom  he  has  sold  the  fruit  of  the  tree ;  and  I  should 
suppose  that  that  element  of  fraud  enters  more  or  less 
distinctly  into  all  sudi  cases  as  Mclniyn  v.  BMier. 
Where  a  man  contracts  to  make  certain  payments  as  part 
of  the  price  of  a  thing  wUoh  he  has  bought^  and  then 
wilfully  (because  every  one  of  the  Judges  uses  that  word) 
inoapadtatss  himself  fioa  maUng  those  paymenla  by 


destroying  the  thing  which  was  to  produce  the  isoney 
out  of  which  the  payments  were  to  be  made,  he  commits 
in  the  eye  of  a  court  of  equity,  and  I  should  presume  in 
the  eye  of  a  court  of  law  too^  a  fraud  upon  the  man  in 
whose  interest  he  was  to  make  the  payment.  No  doubt 
it  was  put  in  that  case  upon  the  ground  of  contract,  and 
also  in  the  case  of  SHrling  v.  MaMmd,  where  the  Ohief 
Justice  says :  "  I  look  on  the  law  to  be  that,  if  a 
party  enters  into  any  arrangement  which  can  only  take 
place  by  the  continuance  of  a  eertdn  exlBting  state  of 
drcuoistances,  there  is  an  implied  engagement  on  his 
part  that  he  shall  do  nothing  of  his  own  motion  to  put 
an  end  to  that  state  of  circumstances  under  which  done 
the  arrangement  can  be  operative." 

Just  to  mention  the  other  case  on  whioh  reliance  has 
been  plaoed^/n  re  ike  Telegraph  Despatch  Co,  There, 
again,  it  was  a  sde  of  a  business  for  £2,500  by  instal- 
ments, the  first  two  payable  in  any  event,  but  the  pay- 
ment of  the  other  two  bdng  contingent  on  the  profits  of 
the  budness.  It  was  hdd  that,  as  the  purobase-money 
was  to  be  asoertdned  with  reference  to  the  profits, 
therefore  that  there  was  an  implied  covenant  that  the 
budness  should  be  kept  on,  and  that  the  plaintiff  had 
broken  the  covenant  by  assigning  the  business  to  other 
partiee  agdnst  whom  be  cotdd  not  recover. 

In  all  these  cases  there  is  the  dement  of  a  wilful  act 
on  the  part  of  the  person  against  whom  relief  is  sought 
whioh  incapadtated  him  from  carrying  out  hb  contract 
to  make  particular  payments.  Here  the  contract  is 
by  deed,  and  I  quite  agree  that  it  should  therefore  be 
construed  by  a  more  careful  rule  than  if  it  were  only 
an  agreement,  because  if  it  were  only  a  preliminary 
agreement  it  might  not  have  been  prepared  with  the 
same  care.  The  deed  seems  to  me  to  have  been  skilfully 
and  carefully  framed.  It  redtes  that  Gilbert  and  Sin- 
clair had  contracted  to  sell  thdr  rights  for  £260  and 
for  the  other  considerations  therdn  appearing.  I  quite 
agree  that  those  words  are  important  as  showing  that 
what  occurs  afterwards  is  part  of  the  condderation. 
Then  there  is  an  aaaignnient  and  a  covenant  by  the 
patentees  that  **  the  sdd  letters  patent  shall  and  may 
thenceforth  be  lawfully  held  and  enjoyed  by  the  com- 
pany and  their  assigns  during  the  term  subsisting 
therein." 

These  are  ipt  words  to  describe  the  duration  of  a 
completed  period^  and  various  covenants  which  I  need 
not  dwdl  upon  ^articufau^yi  The  company  also 
covenant  to  pay  a  roydty  of  one  halfpenny  for  every 
artide  manufactured  and  sold  illider  tae  patents  "  while 
respectively  subsistbig  therdn."  Observe  that  the 
terms  are  altered  ;  instead  of  **  during  the  term  sub- 
sisting therein"  you  now  have  ''while  respectivdy 
subsisting."  There  is  an  entire  absence  of  an/ 
oovenant  by  the  company  to  make  payments  to  keep  the 
patent  on  foot,  or  to  keep  it  on  foot,  ev  to  make  any 
artides  under  the  patent  if  they  do  keep  it  on  foot. 

Now  the  liquidators  oome  in  the  liquidation  and  4sh 
Whether  a  clsim  by  Gilbert  and  Sinclair  for  damages  can 
be  sustained  under  these  circumstancee.  The  first  payment 
of  stamp  duty  on  the  patent  was  duly  made.  The  second 
payment,  by  what  was  obviously  a  Ixmd  fide  mistake, 
was  omitted,  and  the  three  months'  grace  expired,  and 
the  good  faith  of  the  company  was  shown  by  this,  that 
they  actually  went  to  tiie  expense  of  applying  to 
Parliament  for  leave  to  bring  in  a  private  Bill.  They 
did  not  succeed,  and  the  puent  lapsed.  To  say  that 
there  was  anything  wilful  in  the  sense  that  would  in- 
volve an  act  of  bad  fdth  on  the  part  of  the  company  is 
impossible.  But  the  red  question  is.  If  you  can  imply 
a  covenant  in  any  case  of  contract,  can  I  imply  this 
covenant  here  f  It  would  only  be  while  the  patent  was 
subsisting.  It  was  known  that  the  patent  would  only 
subsist  whilst  these  payments  were  made,  and  that  if  they 
were  not  made  it  would  lapse ;  and  seeing  that  the  ez- 
presdotts  used  as  to  the  duration  of  the  oontrack  are 
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dropped  when  you  come  to  the  payments  which  the 
company  had  to  make,  it  seems  to  me  that  it  was  in- 
tended that  It  sbonld  be  left  to  the  company  and  the 
interest  they  would  have  in  keeping  the  patent  on  foot. 
Therefore  it  seems  to  me  that  I  should  be  running  the 
extremest  danger  of  doing  that  which  would  be  contrary 
to  the  intention  of  both  parties  if  I  imported  into  this 
deed  a  covenant  to  keep  the  patent  on  foot.  I  therefore 
must  decline  to  do  this.  It  seems  to  me  that  the  patent 
lapsed  by  a  mistake  which  did  not  iuToWe  bad  faith, 
and  I  cannot  hold  that  the  company  are  liable  because 
they  did  not  make  the  payments  which  they  might  ha?e 
made  if  the  patent  had  been  kept  on  foot.  Very  great 
weight  must  be  attributed  to  the  other  side  of  the  argu- 
ment. There  is  no  covenant  to  make  any  of  these 
articles,  so  what  damages  could  the  claimants  haveP 
The  company  cannot  carry  on  business,  and  are  not 
bound  to  make  any  articles.  So  I  could  only  give 
nominal  damages.  Much  the  safest  rule  is,  where  there 
any  reasonable  doubt  whether  the  parties  intended  to 
enter  into  a  covenant  such  as  is  sought  to  be  implied 
here,  is  to  look  to  the  droumstanoes  in  which  the  deed 
was  made,  and  if  you  find  no  such  covenant  in  the  deed, 
nor  any  bad  faith  by  the  parties  against  whom  it  is 
sought  to  imply  a  covenant,  the  court  ought  to  be 
cKtremely  careful  how  to  imply  a  covenant  in  a  well- 
considered  deed,  where  there  are  no  words  whatever 
which  express  that  covenant  in  any  way.  Here  I  must 
say  that  no  daim  can  be  allowed.  The  patentees  brought 
in  the  claim,  and  they  cannot  have  any  costs ;  the  liqui- 
dator will  have  his  costs  out  of  the  estate. 

Solidtois,  Burton,  YeaUi,  &  Co.;  LinhktUrt  <fc  Oo. 


S&g^'J:!  April 21,  M.rl. 

In  re  Thb  PALAxnni  Esiatb  Ohabitt.  (a.) 

OharUy — OhjeeU — **  ReparcUuma^  ornamenUf  and  other 
neoe$$ary  oeca$ion»**^JSreetion  of  spire — 8alarit$, 

The  obfecta  to  vfhich  the  fundeof  a  charity  were 
applicaUe  were  **  the  reparatione,  omamente,  and  other 
neceeeary  oeoaeione  of  the  parUh  church  of  8toke 
Newington.**  A  new  parieh  church  having  heen  erected 
hy  ffoluntary  oowtrtbutione  and  euhetittUed  for  the  old 
onOf  under  8  <fi  9  Vid*  o.  70,  s.  1,  and  the  funds  having 
heen  insuffieieat  for  the  erection  of  a  spire  which  formed 
part  of  the  design, 

Held,  that  the  erection  of  the  spire  feU  within  the 
ohfects  of  the  charity, 

HM,  alio,  that  f  As  salaries  of  persons  employed  in  the 
church,  except  such  as  were  coneemed  with  the  mainten^ 
ance  of  the  fabric  of  the  church,  could  not  be  paid  out  of 
the  charitable  funds. 

The  origin  of  this  charity  was  unknown.  In  an  inquisi- 
tion, however,  held  io  the  reign  of  Obarles  L  it  was 
found  that  the  churchwardens  of  Stoke  Kewington  bad 
been  seised  from  time  immemorial  of  4  acres  and  3  roods 
of  pasture  land  commonly  called  '*  the  gravel  pits  "  in  the 
parish  of  St.  Mary,  Stoke  Kewington,  and  had  time  out 
of  mind  employed  "  all  the  rents,  issues,  and  profits  of 
the  said  4  acres  and  3  roods  of  pasture  land  for  or  towards 
the  reparations,  ornaments,  and  other  necessary  oooasions 
of  the  parish  church  of  Stoke  Kewington,"  subject  to  a 
small  quit  rent  payable  to  the  Bean  and  Chapter  o(  St. 
Paul's  as  Lords  of  the  Manor  of  Stoke  Kewington. 

By  the  beginning  of  the  present  century  the  property 
of  the  charity  had  come  to  be  known  as  "  The  Palatine 
Estate." 

In  1845,  the  parish  church  of  St.  Mary  being  not 
large  enough  for  the  parish,  an  ecdesiastioa!  district 

(a.)  Beported  by  L,  S.  Bbistowb,  Esq.,  Bariietei-at-Lftw. 


was  formed  comprising  parts  of  the  pariBhss  of  Btoln 
Kewington  and  Homsey.  This  dibtrict  was  called  the 
district  of  St.  Matthias,  and  a  district  oharah  celled  the 
Oburoh  of  St.  Matthias  was  erected.  This  ohutoh  itool 
in  the  parish  of  Stoke  Kewington. 

In  1855  an  information  was  filed  at  thsinstanoeofthe 
then  incumbent  of  St.  Matthias,  by  which  a  ehere  of  the 
income  of  the  Palatine  Estate  was  claimed  on  behalf  U 
that  church.  The  information  was  heard  by  Loid 
RomiUy,  M.R.,  in  1857  {AUomey-Gemal  v.  low,  » 
Beav.  499)  and  he  decided  against  the  olaiai  oa  the 
ground  that  the  parish  church  of  St.  Mary  only  m 
entitled  to  the  income  of  the  charity  until  It  ooold  hs 
shown  that  the  income  was  in  excess  of  the  reqmnointi 
of  that  church.  His  lordship  also  dedded  that  a  w 
parish  church  which  had  then  recently  been  siseted,  ead 
under  8  ft  9  Yiot.  a  70,  s.  1,  substituted  for  the 
old  chnrob,  was  entitled  to  the  income  in  plaes  o(  theoU 
church. 

By  the  scheme  settled  under  that  Inforaiaiio&'tha 
trustees  of  the  charity  were  directed,  after  profidiif  for 
the  expenses  of  working  the  scheme,  to  p^fvt^ 
churchwardens  for  the  time  being  of  the  psM  ef  ft 
Mary,  Stoke  Kewington,  such  sums  as  should  beMOBSf 
for    the  reparations,  ornaments,   and  other  uf/^t 
occasions  of  the  parish  church  of  8t  Mary,  tobeif^ 
by  them  in  such  reparations,  ornaments,  and  oomsmi. 
And  leave  was  reserved  to  the  Attomey-Ge&enltUit 
any  time  he  should  consider  it  dosirable,  to  apply  tat 
new  scheme. 

In  1873  the  Palatine  Estate  was  enfraaoUied,  w 
building  leases  were  granted,  and  the  annual  inooaen 
consequence  increased  so  that  it  was  now  i500  abMi 
what  it  had  been  in  1859. 

It  being  difEUmlt  to  expend  the  whole  of  tbs  ineoBeoC 
the  estate  in  ordinary  repairs  and  omamsots  of  the 
church,  it  had  for  a  long  time  past  been  the  praotiMto 
pay  the  salaries  of  the  sexton,  charofa  deaners,  etff^ 
and  other  officials  out  of  the  income  of  the  charity.  Oa 
the  hearing  of  the  above-mentioned  informatfoB  the 
Master  of  the  Bolls  said,  with  regard  to  the  psyBsatflC 
these  salaries,  <*  It  is  doubtful  whether  these  ealarieiiR 
within  the  terms  of  repair,  ornament,  and  otber  aeo** 
sary  occasions  of  the  parish  churob,"  but  he  did  Mt 
further  decide  the  question. 

Of  late  years  other  eodesiaatioal  districts— aaaiiy. 
those  of  AU  Saints',  St.  Faith's,  and  St.  Andcew'r-hil 
been  formed,  each  comprishig  part  of  the  paiiih  « 
Stoke  Kewington.  The  incumbents  of  these  districtMB 
claimed  part  of  the  income  of  the  charity,  on  tbe  gvoiBi 
that  the  income  was  larger  than  was  requistte  ioc  the 
parish  church  of  St.  Mary. 

The  present  parish  oburoh  of  St.  Mary  was  areotedm 
1858  by  voluntary  contributions.  Tlie  dssigB  iseladet 
a  tower  and  spire,  but,  the  contributions  bebg  ioi>"' 
dent,  the  tower  and  spire  were  not  erected.  It  1»^ 
been  proposed  to  borrow  upon  mortgsgs  ^J?* 
requisite  for  adding  the  spire,  and  to  employ  the  evrpfi* 
income  of  tbe  Palatine  Estate  in  paying  off  this  Mrt* 
gage,  the  Attomey-aeneral,  at  the  instanos  of  the 
incumbents  of  tbe  district  oburcbes,  applied  f^  a  Bit 
scheme. 

An  order  for  a  new  scheme  having  been  obtaioeM 
draft  was  prt^pared  and  afterwards  amended.  By^, 
amended  draft  the  Attomey-Gkneral  proposed  to  i^- 
one-half  of  the  charity  between  the  old  sad  x* 
parish  churches,  and  the  other  half  in  equil  ^ 
between  the  four  district  churdies  standiflg  i>  "* 
parish.  ^ 

Since  the  matter  had  been  set  down  an  amaf^ 
had  been  come  to  between  the  incambents  and  et^ 
wardens  of  the  district  churches  and  the  reoW  ^ 
churchwardens  of  tbe  parish  charoh  (sal^eot  to  vi 
approval  of  the  court),  by  which  ^66,000  was  t»  ■* 
raised  by  mortgage  of  the  Palatine  Estate  fortbscoa- 
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pletioa  of  the  spire,  to  be  repayable  out  of  the  charity 
iooome  by  iastalments  exteoding  over  thirty  yean,  and 
ont  of  the  reaidae  of  the  inoome  £75  waa  to  be  paid 
every  year  to  eaoh  of  the  diatriot  chorohea  for  thirty 
years,  and  at  the  end  of  that  time  a  new  aoheme  was  to 
be  made.  The  Attorney-General,  howeFer,  declined  to 
aooede  to  this  arrangement,  on  the  ground  that  the  spire 
waa  not  within  the  objects  of  the  charity. 

CecU  Bt$uellt  tot  the  Mtomey-Geneial,cited  Ait(>rney» 

General  ▼.  Love,  23  Beav.  499, 5  W.R.  Dig.  13,  and  Mer- 

chafdTaylor$'  Co.  v.  Attomeyi-'Oeneral,  19  W.  R.  641, 

6  Gh-  App.  512.    He  contended  that  the  erection  of  the 

epiie  was  not  within  the  objects  of  the  trust.    It  was 

not  an  "ornament."     [He  referred  to  the  definition 

of  "  ornament  '*  given  by  [jord  Ktngsdown  in  Lidddl  ▼. 

Weakrton^    Moo.   Spec.    Rep.,    at  p.    156;    "Church 

Famiturey"  by  Edw.  Peacock;  and  two  decrees  dated 

10th  year  of  King  John  in  the  Cbtton  MS.  at  the 

British  Museum.]    Nor  was  the  spire  a  "  reparation," 

becaoae  no  spire  had  prefionely  existed.    Nor  was  it  a 

''necoMary  occasion,"    for  if  it  had  been  the  biebop 

would  not  have  consecrated  the  church  without  it,  nor 

ooold  the  serWces  have  been  conducted.     With  regard 

to  the  salaries  he  cited  Burn's  Eodes.  Law,  9th  ed.,  p. 

374,  tit.  Church,  and  Church  of  St.  JohvCa^  Margate, 

f.  Patithiontra  of  tha  Same^  1  Hasg.  Cons.  198. 

Hariinga^  Q,C.,  and  Boome,  for  the  trustees  of  the 
ehsrity,  including  the  rector  and  churchwardens  of  St. 
Mary's,  contra,  cited  Woodward  v.  Ufakepetiee,  1  Salk. 
164 ;  NichoUon  ▼.  ifcM^.Yin.  4br.,  tit.  Churchwardens ; 
and  Maynard  t.  Brand,  3  Phil.  501. 

Siuati  Moore,  for  the  Ticar  and  churchwardens  of  St. 
Matthias. 

Ingie  Joyce,  for  the  vicars  and  churchwardens  of  the 
other  district  churches. 

Sttblino,  J.,  stated  the  facts  and  proceeded : — ^The 
question  is,  How  the  surplus  rents  of  this  charity  ought 
to  be  applied  f    It  is  contended  on  behalf  of  the  At- 
torney-General that  they  ought  to  be  applied  cy-pret. 
On  tiie  other  hand,  it  is  contended  on  behalf  of  the 
parfah  church  that,  the  charity  having  been  established 
for  the  **  reparations,  ornaments,  and  other  necessary 
occnaiona  "  of  the  church,  there  can  be  no  surplus  to  be 
applied  ey-pres  until  all  the  objects   of   the  original 
traat  have  been  exhausted,  and  it  is  said  that  there  is  a 
porpoae  within  the  scope  of  the  original  trust  to  which 
tbo  anrplna  ought  to  be  applied — riz.,  the  erection  of  a 
apiro,  which  was  contemplated  by  the  architect,  but  has 
not  yet  been  erected  for  want  of  funds*    The  question 
ia   whether   such    an    application   of   the  funds    falls 
!  within  the  objects  of  the  charity.    I  am  aaked  by  the 
Attorni^-  Gkneral  to  construe  the  gift  very  much  as  if  the 
eiiaiity  were  founded  by  a  charter.    I  am  not  sure  that 
ttrnt  ia  a  proper  mode  of  construing  it,  but  I  propose  to 
d«al  with  it  on  that  footing,  and  to  consider  whether  the 
erection  of  a  spire  falls  within  the  "  reparations,  oma- 
naonts,  and  otiier  necessary  occasions"  of  the  church. 
It  is  not  clear  that  it  may  not  fall  within  the  one  or 
oCber  of   the  first  headings.    In  regard  to  "repara- 
tions "  the  law  is  very  wide,  and  It  has  been  frequently 
laid   down  that  the  term  is  not  to  be  confined  in  its 
Bfiplloation  to  old  buildings,  but  may  be  extended  to 
^e  reparation  of  a  new  building.    That  was  sanctioned 
ha  AUomeyOeneral  v.  The  Wax  Chandlen^  Co,,  19 
V7*  B.  83,  6  Cb.  App.  503.    Again,  as  regards  "  orna- 
Dsenta,'*  it  ia  contended  by  the  Attorney -General  that 
Aie  word  haa  a  technical  meaning,  and,  as  laid  down  by 
LLs  Privy  Council  in  LiddeU  f .  Westerton,  is  confined  to 
;lBa  internal  furniture  of  the  church.    I  am  not  sure 
tliat  that  is  not  putting  too  narrow  a  construction  upon 
^e  vrord.    Bir  fioberc  Fhillimore  treated  ornaments  aa 
asolndingr  deoocations.    He  included  a  spire,  and  oer- 


tAtnly  said  that  decorations  included  all  architectural 
decorations  ;  and  organs  and  bells  have  been  held  to  be 
ornaments.  But  it  is  not  n^Msessary  to  decide  whether 
a  spire  comes  within  either  of  the  terms  **  ornamenta  " 
or  *'  reparations."  What  are  "  necessary  occasions  "  if 
they  do  not  include  such  a  work  as  this  P  It  seems  to 
me  that  they  may  fairly  include  all  purposea  necessary 
'and  proper  in  order  that  the  building  may  fulfil  the 
object  for  which  it  was  erected — viz.,  that  of  being  the 
parish  church  of  St.  Mary,  Btoke  Newingfeon.  The 
churchy  as  designed  by  the  architect,  is  incomplete  at 
the  present  moment,  for  it  has  not  got  a  spire,  and  the 
spire  ia  the  place  in  which  it  is  usual  to  hang  the  bells, 
which    are    necessary   ornaments   of   the    church.    In 

Woodward  v.  Makepeace  it  was  laid  down  that  bells 
were  not  mere  ornaments,  but  were  a  necessary  part  of 
a  complete  parish  church.  I  think  I  ought  not  to  limit 
the  meaning  of  "  necessary  occasions  "  to  anything  less 
than  that.  It  seems  to  me,  therefore,  that  the  erection 
of  a  spire  falls  within  the  original  trust,  and  that  a  part 
of  the  funds  may  be  devoted  to  that  purpose.  There  is 
another  point — viz.,  whether  the  salaries  of  certain 
persons  employed  in  or  about  the  church  are  properly 
payable  out  of  this  fund.  That  point  arose  in  1857, 
when  the  case  was  before  Tjord  Bomilly,  and  he  then 
said,  "I  do  not  know  whether  anything  is  brought 
before  me  except  the  question  of  right.  If  the  question 
were  before  me,  I  should  think  it  extremely  doubtful 
whether  the  salaries  to  particular  persons  could  be 
brought  within  the  terms  of  the  original  foundation." 
Considering  that  the  matter  was  not  put  at  rest  then, 
I  should  have  been  willing  to  let  it  remain  open  now. 
But,  looking  at  the  accounts,  I  do  not  find  that  these 
salaries  were  paid  before  the  year  1815,  when  the  in- 
crease in  the  rents  of  the  property  took  place.  In  1685 
therd  was  a  minute  in  the  Vestry  Minute  Book  to  the 
following  effect : — "  Whereas  the  rents  annually  arising 
from  the  Parish  Field  have  heretofore  been  employed 
promiscuously  with  other  moneys  by  the  churchwardens, 
whereas  it  should  have  been  only  appropriated  and  ap- 
plied for  the  repair  of  the  parish  cburoh,  and  the 
ornaments  thereof :  It  is  ordered  that  the  said  rent  be 
employed  for  the  uses  aforesaid  and  no  other."  It 
seems  to  me  that  this  usage  is  too  modem  and  too  far 
apart  from  the  purpose  mentioned  in  the  early- docu- 
ments for  me  to  hold  that  the  salaries  fairly  fall  within 
the  soope  of  the  original  charity,  but,  having  regard  to 
tife  length  of  time  during  which  the  rents  have  l>een  so 
applied,  and  to  the  fact  that  in  1857  the  Attorney- 
General  took  no  steps  to  obtain  a  declaration  upon  the 
point,  I  think  that  existing  arrangements  should  be 
disturbed  as  little  as  possible,  and  if  binding  contracts 
have  been  entered  into  they  should  not  be  interfered 
with.  Upon  these  declarations  the  scheme  will  go  back 
to  chambers  for  settlement. 

Eis  lordship  subsequently  stated  that  the  salaries  of 
persons  employed  in  the  care  and  maintenance  of  the 
fabric  of  the  church  might  continue  to  be  paid  out 
of  the  chttritable  funds.  This  included  the  sexton, 
organ-tuner,  and  verger,  so  far  aa  he  was  concerned 
with  the  care  of  the  fabric,  but  not  such  persons  as  the 
organist  and  bell-ringers. 

Solicitors,  Clabon;  G.  tft  W,  Wehh ;  Few  A  Co.; 
CroBB, 
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Stimpbon  V,  Wood  &  Sons. 


HiohOoukl 


Q.  B.  Div.  (liMiUty  and  Stephen,  JJ.)  June  6, 7. 

SnMPsoir  V.  Wood  &  Sons,  (a.) 

Negligtnee^^Suaband  and  vnf&^^WiJe  living  apart  in 
aduliery'-'Ao^um  on  behalf  of  toidow — Lord  Camp' 
helV$  A^,  1846  (9  A  10  Vici.  c.  93),  $.  2. 

A  tooman  who  ha$  left  her  huehand  and  i$  living  apart 
in  adultery  at  the  time  of  hie  death  vneupporied  by  him 
i$  not  entitM  to  bring  an  action  under  Lord  OampbelVe 
Act  for  compenealion  for  the  death  of  Tier  husband, 

Quere  (per  Manistj,  J.),  whether  evidence  of  the 
wilhngnets  of  the  hueband  to  take  back  theufoman  a$  hie 
wife  would  have  entitled  her  to  claim  the  benefit  of  the 
Adt. 

Motion  to  eptei  Judgment  for  the  defendante,  or  for  a 
9iew  trial. 

This  action  was  one  brought  by  a  widow  to  recover 
damages,  under  Lord  Campbell's  Act,  for  the  loss  of  her 
husband  through  the  negligence  of  the  defendants. 
The  action  was  tried  before  Gri^tham,  J.,  and  a  common 
|ur7f  resulting  in  a  Tcrdiot  for  the  plaintiff,  with  £5 
damages.    The  material  faets  in  evidence  were  that  the 

Slaintiff's  husband  was  killed  by  the  negligence  of  the 
efendants,  but  that  for  fi?e  years  the  plaintiff  and  her 
husband  lived  apart  owing  to  the  plalntifiTs  adultery,  and 
that  during  that  time  she  continued  to  live  in  adultery 
with  another  man,  who  supported  her.  It  was  proved, 
however,  that  the  deceased  had  met  the  plaintiff  several 
times  and  had  given  her  small  sums  of  money,  but  not 
to  an  #inoi|nt  sufficient  to  support  her. 

Murphy,  Q.C,  and  Pyke,  for  the  defendants.— -There 
was  no  evidence  of  a  reasonable  expectation  of  pecuniary 
benefit  by  the  plaintiff  from  the  deceased.  The  husband 
was  not  bound  to  support  his  wife  after  she  had  com- 
mitted adultery:  Sykee  v.  North' Easiem Bailumy  Co,, 
i3  W.  B.  473  ;  Oovier  ▼.  Hancock,  6  Term.  Bep.  603. 

Kempt  Q.C;  and  Oolien,  for  the  plaintiff. — There  wa" 
evidence  for  the  Jury  that  the  deceased  might  have 
taken  back  the  plaintiff  as  his  wife,  and,  if  so,  that  was 
sufficient  ground  for  a  reasonable  expectation  of  support 
from  him  on  her  part.  The  adultery  of  the  wife  with 
the  connivance  or  by  the  tacit  permission  of  the  hus- 
band did  not  free  him  from  his  legal  obligation  to  sup- 
port her :    Wilson  v.  Qloesop,  ante  296,  20  Q.  B.  D.  355. 

Manistt,  J.— This  action  was  brought  by  Sarah  Ann 
Stimpson,  as  widow  of  William  SUmpson,  who  was 
killed  by  the  negligence  of  the  defendants,  as  the  Jury 
have  found.  The  defendants,  however,  allege  that  she 
has  sustained  no  pecuniary  damage,  on  the  ground  that 
she  had  not  lived  with  her  husband  for  several  years 
before  his  death,  during  which  period  she  was  supported 
by  another  man  with  whom  she  lived  in  adultery.  The 
husband  also  lived  with  another  woman  during  that 
time,  and  the  only  suggestion  of  the  condonation  of  her 
offence  by  the  husband  is  the  woman's  own  statement 
that  he  intended  to  take  her  back.  The  question  is 
whether,  under  such  circumstances,  the  plaintiff  has,  in 
law,  any  daim  whatever  against  the  defendants.  She 
clearly  had  no  legal  claim  agsinst  her  husband.  He 
could  not  be  compelled  to  support  her.  But  now  that  he 
is  killed,  she  claims  a  right  to  compensation  for  the  loss 
of  him.  It  would  be  strange  if  she  had  such  a  claim  in 
law.  What  legal  relationship  did  she  occupy  towards 
her  deceased  husband  P  She  had  deserted  him,  and  was 
living  in  adultery  continuously.  The  point  is  dealt 
with  in  several  authorities.  Ookelays  it  down  that,  "  If 
the  wife  leave  her  husband  and  goeth  away  and  tarrieth 
with  her  adulterer  she  shall  lose  her  dower "  (Oo.  litt 
32a).  In  Oovier  v.  Hancock  the  action  was  for  the 
board  and  lodging  of  the  defendant's  wife,  whom  he  had 

(a.)  Beported  by  Spbmobb  L.  Holland,  Esq.,  Barrister- 
at-Law. 


turned  out  of  doors  when  she  had  oomoiitted  sdoltaj, 
but  whom  he  had  refused  to  take  back.  Tbeveidict 
was  directed  for  the  defendant,  and  the  eoait  nfqaed  i 
rule  to  set  it  aside.  In  Jtea  v.  Flinienj  I  B,k  Ad.  in, 
it  was  held  that  a  husband  oonld  tske  adfsotige  o(  \ii 
desertion  of  him  and  adultery  by  bis  wife  to  rendwhiii- 
self  not  liable  to  her  support,  although  hs  iftmraii 
himself  committed  adultery.  That  case  wu  sa  ippal 
by  the  defendant  from  his  oonviction  as  s  vipiat  k 
not  supporting  his  wife.  During  the  argument  IM- 
dale,  J.,  said  of  the  wife  :  **  9aving  rendexedbendtn- 
worthy  of  her  husband's  protection,  she  ^etoni  to  tk 
same  state  as  if  she  were  not  manied." 

In  the  present  case  the  wife  returned  to  tiieisDelcpl 
state  she  was  in  before  marriage  byher  adiilte7,  tads 
had  no  daim  on  her  husband.    The  peiaon  goO^  i 
negligence  is,  under  Lord  Campbell's  Ai^ieipoeAIeAi 
the  pecuniary  loss  sustained  by  any  of  tfaa  pnou 
named  in  section  2  of  the  Act.    Upon  the  flat  pdat  ft 
must  hold  clearly  that  the  plaintiff  w&8Bo(iiJiV,iB 
a  position  to  make  any  claim  whatever  on  ihi  iecmti. 
As  to  the  second  point,  I  do  not  think  tkittkmw 
any  evidence  of  the  husband  being  willing  to  tib  bii 
wife  back.    As  at  present  advised,  I  very  wA  tabt 
whether,  if  there  had  been  strong  evidence  oltbiVii>      i 
band  being  willing  to  take  the  plaintiff  beck,  ^widi 
have  been  entitled  to  maintidn  the  action.  Ttaiwi 
no  evidence,  at  any  rate,  fit  and  proper  to  nbiHtoi 
Jury  of  any  probability  of  the  husband  oo&doBiag  ^ 
offence.  I  am,  therefore,  of  opinion  tha(  the  teriicty 
to  be  entered  for  the  defendants,  on  ^e  two  V^ 
that  the  plaintiff  did  not  btand  in  the  relstiooihip  d  i 
wife  having  any  claim  on  her  husband,  snd  thrtttg 
was  no  evidence  on  which  the  Jury  coold  w'W'j^ 
come  to  the  conclusion  that  there  was  sn/pnapeit" 
the  husband  taking  her  back. 

Stbphbn,  J. — I  am  of  the  aame  opinion.  This  ffun 
action  under  Lord  Campball'a  Act,  which  ensoti  tbt  ft* 
persons  entitled  to  the  benefit  of  that  Act  ahoaU  le  v 
wife  or  husband,  parent  or  child.  It  is  not  nesMi9|| 
suppose  that  every  one  of  theaa  persons  had  a  l(i>MP 
of  support  from  the  person  killad, 
case  of  a  father  and  a  son  over 

case  under  the  Act  the  right  arises ^^ 

ship  of  the  parties.     It  must  bo  some  each  reliwf 
between  the  parties  as  would  give  a  rigtitto  i  rftsv 
expectation  of  support.    There  ia  a  weU^koo^A  ivt»* 
of  a  man  who,  having  children,  makee  no  vill,  ^j'f 
not  provide  for  certain  of  hia  chlldieD.    Althonp^ 
was  not  legally  bound  to  provide  for  thtoi  *^  * 
death,  and  although  he  had  not,  in  fact,  dosei&iF'^ 
the  father  had  been  killed  by  negUgeDce  tb«  diil^ 
would  be  entitled  to  claim  nnder  the  Act  it  ^^^Ji 
unqualified,  an  undonbted  right,  founded  on  ■  i>^ 
expectation  of    some  future  provision  from  i^a  ^ 
bad  he  Uved.    Or  take,  again,  the  inslsnee  of  i  ^ 
having  only  a  life  estate  in  hia  property.   T^  f^ 
could  have  no  legal  right  at  all  to  ]i>ob  for  gt^ 
from  it  after  his  death.    Yet  if  there  wu  ■  r«»o^ 
expeccation  by  them  of  advaneea  to  them  fioDitii^v'* 
had  his  life  continued,  the  jury  are  entitlid  to  &aJ«^ 
pensation  as  due  to  them  under  the  Act-    ^^ J^ 
are  two  oharaoters  here  under  which  the  jorj  i^^ 
asked  to  compensate  the  plaintiff.    First,  «iti^'' 
of  the  mim  killed,  they  might  be  entitlid  t^*"^^ 
she  had  an  e^>ectation  of  support  front  ^^'"'^'^'t^^  1 
less  there  was  some  reason  to  the  contTafT^     tM  I 
remained  as  his  wife  after  her  adultery  cana^t,  H^ 
be   doubted.    She  might  have   been  divare^i  ^  ^  ^ 
adultery,  but  she  was  not.    Nevertbeleea,  ^'^^  I 
continued  to  be  his  wife,  thecaaea  riiov  tfa«r,  ^J'^j^ 
she  lost  the  right  to  support  from  her  huBbaD^t  ^^''^y 
no  legal  tight  to  his  support.    Does  she  coae.  tbco.  ^ 
the  second  class  of  persons  who,  by  ttetoa  ^ 


persons  hsd  a  legtfi^ 
a,  as,  for  instsBS^iil" 
r  sixteen;  7«*  '■J 
ises  out  of  the  m^ 
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lelaUoDshlpy  baft  withoot  any  l«gal  oUlm,  mnj  be  held 
by  A  joiy  to  havt  had  a  reasonable  ezpoetation  of  sup- 
port from  the  deceased,  whioh  they  have  only  lost  by  his 
untimely  death  P  What  reasonable  expectation  had  she 
in  point  of  fact  P  There  was  some  efidence  to  go  to  the 
jnry,  thongh  of  a  very  nnsatislaotory  natnze*  that 
the  deeeaaed  had  oaeasionally  gi?en  her  some  money. 
Bfan  if  so,  there  was  no  reasonable  inference  to  be 
drawn  from  that  of  what  he  might  have  done.  I  do  not 
think  any  estimate  of  dattages  coold  be  baaed  on  this 
ohaace  of  receiving  some  slight  help  from  a  man  who 
himsdf  had  hardly  any  money.  It  ii  said  there  might 
luiTe  besa  a  possible  leconeiHation,  but  there  seemed  to 
be  BO  flfidenoe  d  that  to  leave  to  the  Jury.  I  base  my 
Jodgnent^  tberelore,  on  these  two  gvonnds — first,  that 
^ers  was  no  evidenoe  in  this  case  of  aay  legal  right  in 
the  wiiow»  so  ciretwMtanoed,  to  mipport  from  the  de- 
eeasad ;  secondly,  that  thete  was  no  evidenoe  of  any 
reaaonable  expeeiatloa  by  her  of  peenniary  advance- 
■ent.  Luftiy,  I  may  say.as  to  the  £5  damages,  that  I 
am  not  cua  they  might  not  be  found  to  be  excessive  on 
the  ground  that  there  was  no  ground  of  estimating  any 
such  amount. 

Judgmmi  for  the  dtfmdanU. 

Solioitor  for  the  plaintiff,  /.  Fmn. 

Solicitor  for  the  defendants,  W.  Eaeton. 


m  BANKRUPTCY. 


0.  B.  Div.  (Gave  and  Wills,  J  J.)  June  18. 

B^  parU  OomoBSioNERB  of  Woods  aks  Fo&esib. 
In  re  Thokas.  (a.) 

Bankruptcy — Disclaimer — Property  held  of  the  Crown 
— Bight  of  trustee  to  disclaim— Bankruptcy  Act,  1883 
(46  A  47  Viet,  c  52),  ss.  55,  150. 

T%e  provMms  of  section  55  of  the  Bankruptcy  Act, 
1883,  are  Unding  upon  the  Orown,  and  a  tructee  in 
hcmkmptey  is  entUUd  under  that  section  to  disclaim  a 
hemkrupfs  interest  in  property  Jield  hy  him  from  the 
Grown* 

Appeal  from  an  order  of  his  Honoar  Judge  Brynmor 
J<mt9  in  the  county  court  at  CheUeoham  refusing  an 
ftpplieation  on  behalf  of  the  Commissioners  of  Woods 

i  Poreats  to  set  aside  a  notice  of  disclaimer  whereby 

» official  receiver,  as  trustee  in  the  bankruptcy,  dis- 

aed  all  the  estate  and  interest  of  the  bankrupt  in 

[  certain  tract  of  ooal  in  the  Ooleford  High  Delf  7eln 

ttia  Forest  of  Dean,  known  as  the  *' Success  Level 

r^ie  case  raised  the  question  whether,  under  section  55 
"  g|ie  Bankruptcy  Act,  1883,  a  trustee  in  bankruptcy 
ft  disclaim  property  held  ai  the  Grown. 
Efjpho  facts  of  Uie  case  were  not  substantially  iu  dis- 
^^  By  the  Dean  Forest  Amendment  Act,  1841,  s.  1, 
ant  of  a  galo  shall  be  deemed  to  have  conferred 
\  grantee,  bis  heirs,  and  assigns,  an  interest  lu  the 
»  of  real  estate,  and  by  section  4  it  is  provided 
the  obligation  to  pay  the  rent,  royalties,  and  dues 
be  in  the  person  iu  actual  possession  or  in  receipt 
ae  rente  and  profits  of  the  gale,  and  be  a  personal 
on,  and  that  he  may  be  proceeded  against  as  it 
,  entered  into  a  covenant  with  tbe  Grown  to  pay 
vents,  royalties,  and  dues. 

se  interest  of  the  bankrupt  was  three  -  sixteenth 
^wo- forty-ninth    shares  in  the    "Success   Level 
,*'  and  on  September  25,  1886,  the  official  receiver, 
e,  gave  notice  to  disclaim  this  interest. 


»)    :Eb»ported  by  0.  F.  Horibll,  Bsq., 
Law. 


Barrister-ac- 


8ir  B.  E.  Webster,  A.G.,  and  (Tore,  for  theGommis- 
sioners  of  Woods  and  Forests.— The  simple  question  is. 
How  far  section  55  of  the  Bankruptcy  Act,  1883,  is 
binding  on  the  Grown  P  It  is  a  general  rule  in  the  con- 
struction of  Aofcs  of  Parliament  that  the  Grown  is  not 
reached,  except  by  express  enactment  or  by  necessary 
•  implication,  in  any  case  where  it  would  be  ousted  of  an 
existing  right  or  prerogative.  Therefore  the  Grown  is 
only  bound  by  the  Bankruptcy  Act,  1883,  to  tbe  extent 
specified  in  section  150.  The  bankrupt's  interest  iu  the 
gale  iu  question  is  vested  in  the  official  receiver  under 
section  54,  and  as  the  covenants  run  with  the  land  he 
thereupon  became  liable  to  perform  them.  But  the 
Grown  is  not  bound  by  section  55  giving  the  trustee 
a  right  to  disclaim,  as  section  150  cl^^ily  does  not  include 
the  disclaimer  provisions. 

They  referred  to  Ex  parte  Fostmaster-General,  In  re 
Bonham,  S7  W.  B.  325,  10  Gh.  D.  595 ;  In  re  SenUy  A 
Co.,  26  W.  B.  885,  9  Gb.  D.  469. 

Muir  Maehsuzie,  lor  the  official  receiver. — ^The  ease  is 
clear  on  two  grounds.  Either  the  provisions  of  section 
35  are  pro  virions  "  relating  to  the  remedies  against  the 
property  of  a  debtor  "  within  section  1 50,  or  inasmuch 
as  the  Act  is  not  taking  away  but  giving  the  Grown,  as 
lessor,  a  right  against  another  person— viz.,  the  trustee, 
if  the  property  vests  in  the  trustee  the  Grown  cannot 
say  that  it  assumes  the  liability  of  the  trustee  under 
section  54  without  the  corresponding  power  of  the 
trustee  to  get  rid  of  it. 

Gavb,  J.^I  am  of  opinion  that  tha  decision  of  the  county 
court  judge  dismissing  the  motion  to  set  aside  the  dis- 
claimer was  correct.    It  appears  to  me  that  the  best  way 
to  put  the  case  is  to  say  that  it  oomes  within  the  language 
of  section  150  of  the  Bankruptcy  Act,  1883.    Section 
150  provides  that  *'Save  as  herein  provided  tbe  pro- 
visions of  this  Act  relating  to  the  remedies  against  tbe 
property  of  a  debtor,  the  priorities  of  debts,  the  effect  of 
a  composition  or  scheme  of  arrangement,  and  the  effect 
of  a  discharge  shall  bind  the  Grown."  Now  tbe  remedies 
against  the  property  of  a  debtor  are  not  put  under  any 
separate  beading    in  the   Act,  but   where  provisions 
are    found    relating   to    the    remedies    against     the 
property    of    a    debtor    they    will   bind    the    Grown* 
The   ordinary    remedies    in    this    case  are    remedies 
by  way    of    covenants,  by  which    the    Grown    might 
impose    on    the    debtor    certain   onerous    liabilities. 
On  the  making  of  a  receiving  order  no  action  could 
be  brought  on  the  covenants,  and  the  effect  of  dis- 
charge is  that  the  bankrupt  is  absolutely  relieved.  Then 
by  section  54  the  property  is  transferrod  to  tbe  trustee. 
Kow  it  seems  to  me  that  that  is  all  one  mode  of  dealing 
with  the  remedies  against  the  property  of  a  debtor.  The 
remedies  against  the  debtor  are  taken  away,  and  in  the 
interest  of  the  creditors  there  is  a  vesting  of  the  prop- 
erty  in  the  trustee,  and  as  attaching  to  that  there  is  a 
right  to  disclaim  and  get  rid  of  the  property  altogether. 
Tou  must  look  at  the  whole  of  the  sections,  and  the 
effect  is  that  the  creditor  can  no  longer  get  at  the 
property  of  the  debtor.     On  the  other   hand   there 
is  substituted  the  right  to  prove  against  the  estate, 
and  the  property  is  vested  in  the  trustee    in  order 
that    he    might   dispose    of    it   to    the    best    advan- 
tage.   It  would  be  outrageous  to  say  that  the  Grown 
has  a  right  to  interfere  with  the  vesting  of  a  Grown  lease. 
The  sections  which  provide  for  the  vesting  of  a  property 
in  tbe  trustee  are  so  connected  with  the  sections  which 
restrain  actions  against  the  debtor  that  we  must  read 
them  together,  and  say  that  they  do  relate    to  the 
remedies  against  the  property  of  a  debtor.    If  section 
54  is  a  section  relating  to  the  remedies  against  the 
property  of  tbe  debtor,  so  is  section  55.    It  is  one  whole, 
showing  on  what  terms  the  property  is  to  vest  in  the 
trustee. 

Wills,  J.— I  am  of  the  same  opinion,  and  I  have 
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▼ery  little  to  add.  The  extremely  narrow  oonBtmotion 
pat  forward  by  the  appellanto  would  lead  to  oonse- 
qaenees  bo  extravagant  that  that  in  iteelf  moat  be  a 
Btrong  argument  that  it  ia  not  a  proper  oonafroc- 
tion  of  the  Act.  The  proper  Tiew  in  my  opinion  la  to 
take  the  group  o(  sectionB  which  deal  with  taking  the 
property  ont  of  the  bankrupt  and  Testing  it  in  the 
trustee  as  a  whole,  and  say  that  they  are  provifiont  re- 
lating to  remedies  against  the  property  of  a  debtor. 

Appeal  dismiiBed. 

Solicitor  for  the  appellantf,  The  Solicitor  to  the  Com'- 
miesionere  of  Woode  and  Forests. 

Solicitor  for  the  official  reoelTer,  The  Solicitor  to  the 
Board  of  Trade. 


Q.  B.  DiT.  (CaTe,  J.)  May  10;  June  1. 

Sx  parte  The  Trttotbb. 
In  re  Whitakbb.  («.) 

Bankruptcy — Reference — Application  by  official  receiver 

ae  triMtee'^Feee^-'Diiclaimer-^oinder  of  reepondente 

— Practice. 

Wh^e  an  applieaiion  i$  made  to  the  court  hy  the 
official  receiver  ae  tmuUe  in  a  hanhruptey^  he  ie  nU 
exempt  from  the  payment  of  the  fee  of  five  ehillinge 
prescribed  hy  the  eoale  of  fete  and  percentagee. 

In  an  application  to  diedaim  property  againet  a 
landlord^  any  number  of  mortgctgeee  or  eub^Ueeeee  w?io 
are  initreeted  in  parte  only  of  the  property  sought  to  be 
disclaimed  may  be  joined,  but  different  landlords  of 
separate  and  distind  estates  cannot  be  Joined  as  nspond* 
ents  to  one  application  for  leave  to  diedaim  the  aggregate 
property. 

Reference  by  the  registrar  to  the  court  at  the  request 
of  the  trustee  in  the  bankruptcy. 

The  queBtions  to  be  decided  were : — (1)  Whether,  when 
the  trustee  making  an  application  to  the  court  happens 
to  be  the  offtdal  receiTer,  he  is  exempted  from  the  pay- 
ment of  the  preicribed  fee  of  five  shilliogs  (see  Scale  of 
Fees  and  Percentages,  Table  A.)  although  he  does  not 
make  the  application  in  his  capacity  of  ofiAoial  receirer, 
but  as  trustee  P 

Up  to  the  present  time  the  court  had  required  him  to 
pay  the  fee,  and  the  question  was  one  of  importance  to 
the  reyenue,  and  the  decision  upon  it  would  govern  the 
practice,  not  only  in  the  London  district*  but  in  all  tho 
county  districts. 

(2)  Kay  a  trusteei  in  making  an  application  to  disclaim 
property,  include  in  one  application  paper  and  one  notice 
of  motion  any  number  of  diitinct  and  different  properticB, 
and  any  number  of  distinct  and  different  respondents, 
such  as  landlord,  mortgagees,  Ac.,  and  use  one  affidavit 
dealing  with  all  the  distinct  and  different  properties  P 

The  question  was  of  importance  to  the  revenue,  as,  if  he 
might  do  BO,  there  would  only  be  one  five  shilling  stamp 
required,  there  being  only  one  application.  The  practice 
hitherto  had  been  to  allow  the  trustee  to  include  in  one 
application  any  number  of  different  properties,  provided 
the  persons  to  be  served  as  parties  interested  were  the 
same,  but  where  the  parties  interested  were  different, 
separate  applications  were  required,  it  having  been  found 
to  oauBc  great  inconvenience  to  include  different  parties 
in  one  application,  as  they  had  to  peruse  a  loog  affidavit, 
the  very  much  greater  portion  of  which  had  nothing 
whatever  to  do  with  them  or  their  interests. 

In  the  present  case,  and  in  some  others  now  pending, 
there  are  a  veiy  large  number  of  different  properties  to 
be  disclaimed,  and  in  which  the  parties  interested  are 
different. 

(a.)  Beported  by  0.    F.  Morrsll,  Esq.,  Barrister-at- 
Law. 


Sidney  Woolf,  for  the  trnsteeii,  referred  to  Beetbu  87, 
64,70,  and  121  of  the  Bankruptcy  Act,  1883,  asi  to 
Bules  832,  833,  and  834  of  the  Bankruptoy  Btdei,  188S. 

Cvr,ad9,wA. 

June  1. — Oavx,  J. — ^The  first  point  I  have  to  deidi 
is  whether  the  official  recover  is  exempt  from  thaprf* 
ment  of  the  prescribed  fee  of  five  shilliogB  whaili 
makes  the  application  as  trustee  and  not  si  dtH 
receiver. 

Table  A.  of  the  Scale  of  Feea  and  PsvoeutagM  et 
tains  the  following : — '*  Every  application  to  the  asiti 
except  by  the  official  receiver— 5s."  In  my  ]ad|Bat 
the  exemption  only  applies  when  the  oflfidsl  icerin 
makes  the  application  as  official  receiver,  and  noiika 
he  makoB  the  application  as  trustee.  Then  ut,  I 
think,  good  grounds  for  the  distinction.  WlNntk 
official  receiver  makes  an  application  as  trmtes  h^k* 
a  general  rule,  in  posaeasion  of  the  assetB  in  the  M* 
ruptcy,  and  there  seems  no  sofBoient  resioa  vkf « 
particular  estate  should  be  exempted  from  the  fee  ita 
the  application  is  made  by  the  official  reeBifwifthB 
capacity  as  trustee,  and  be  compelled  to  pay  tbe  te 
when  a  similar  application  is  made  by  a  traitNif 
pointed  by  the  creditors.  Theae  feee  are  sppUad  m 
paying  the  salaries  of  the  officials  and  other  expeBM^ 
working  the  Bankruptcy  AoC,  and  I  can  bbs  do  nm 
why  a  particular  estate  should  be  exempted  fioata 
share  of  the  burden  where  an  application  is  maditftti 
official  receiver  in  his  capacity  of  trustee.  H  "^ j* 
said  that  there  are  caBss,  especially  in  the  sdoiBiiMJ* 
of  small  estates,  where  there  are  no  available  MMto  k 
the  payment  of  these  fees.  Such  cases  can  onl;  «^ 
very  seldom,  and  when  they  do  occur  the  f«M  >A* 
fact,  be  payable  out  of  the  monojra  applioable  topyy 
the  expenses  of  the  Act,  which  aeems  a  far  iBaii**"" 
able  course  than  that  in  all  oases,  whethet  Ikm  »* 
assets  or  not,  an  estate  should  be  exempt  fromthMth* 
80  long  as  the  official  receiver  was  acting  ti  *"*^ 
Moreover,  role  318,  which  was  made  at  the  tine  v* 
the  table  of  fees  was  sanettoned,  provides  thit  w 
trustee  shall,  before  the  estate  ia  handed  oterto  kiaV 
the  official  receiver,  discharge  any  balaaoe  doe  ti  "^ 
official  receiver  on  acoount  of  feea.  eoBts,  aad  M" 
properly  incurred  by  him  and  payable  under  thii^ 
The  words  *'exoept  by  the  official  receiver**  sff^'* 
me  to  have  a  sufficient  meaning  given  t^  then ^VV 
are  confined  to  appUoations  made  by  the  oi&ciili<^| 
to  the  court  as  official  receiver,  such  as  appliostioBi' 
rule  334,  or  under  rule  339  (4),  or  the  like. 

The  second  question  is,  in  effect,  What  if  aa 
tion  ?    Primarily  an  application  oonnotSB  a 
against  whom  the  application  is  made,  and  aa 
tion  does  not  cease  to  be  one  because  there  iw*l 
respondents  than  one  who  are  affected  by  the  vkoi| 
the  application.    Kor  do  I  think  it  csaMs  to  ^ 
application  because   there   are    respondents 
interested  in  part  of  the  application  only,  pfofidsd 
is  also  a  chief  respondent  who  is  interested  in  A*  * 
But  when  there  is  no  longer  any  chief  respoadeel^ 
is  interested  in  the  whole  application,  bat  sslT ' 
respondents  who  are  interested  in  one  psit  si*^ 
who  are  interested  in  another  part,  than  I  tki^ 
character  of  unity  is  gone,  and  the  applicatiott  li  »|t 
one.    I  answer,  therefore,  that  eo  long  as  tMj^ 
chief  respondent  who  is  affected  by  the  viiolt 
tion,  the  application  is  one,  and  one  fee  only  ^l 
although  there  may  be  many  other  reapoadnil 

of  whom  are  concerned  as  to  part  only  aad  di^ 

other  parts  only,  but  that  aa  soon  as  there  ^j^i 
respondent  who  Ib  sought  to  be  affected  bj  tt**^ 
the  applicatioo,  then  the  application  is  '^ 
should  not  be  allowed  to  be  made  in  that  Ue^^j^ 

Apply  this  principle  to  an  application  to  i^^  | 
think  the  landlord  is  the  chief  leapondsn^**  ^1 
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House  op  Lords. 


«n  appUoation  tgaintt  one  landlord,  whether  Individaal, 
ipaftneii»  or  oompany,  any  nnmber  of  mortgagees  or 
eob-leaaeee  who  are  iotere^ed  in  parts  only  of  the  prop- 
erty sought  to  be  diiolainied  may  be  Joined ;  bat  that 
-diflsrent  landlords  of  separate  and  dUtinot  estates  oan- 
not  be  Joined  as  respondents  to  one  application  for  les?e 
4o  dlsdaim  the  aggregate  property. 

^lidtort  lor  the  trastee,  Valpy,  Chaplin,  ds  Peckham. 


Souse  of  lotus. 

From  a  A.  (Eogland).  Jaly  26, 28 ;  Aug.  8. 

AnOBRBT-GENEHAL   V.   M^BaUIB  OF  AlLSBBURT.    (tf.) 

Probate  didjf — AecumuJaiiont  of  per$onal  e$iaie^'Oon- 
versiim —  Lunacy. 

The  accumulaiione  of  the  pereonal  eeiaie  of  a  lunatic 
were  inveded  in  the  purehaee  of  land  hy  hie  oommitieee 
under  the  ord$r$  of  the  horde  Jueticet.  By  the  convey' 
amcu  made  in  pureuamee  of  the  ordere,  the  lande  were 
eonveyed  to  the  uh  of  the  eommiUeea,  their  heirt  and 
aeeigne^  upon  truet  for  the  lunatic,  hie  executors,  ad' 
minittratare,  and  aeeigne,  either  until  the  inquisition  <u 
regarded  hie  eoundnete  of  mind  eJumtd  he  euper$eded,  or 
untH  hie  death,  whiehetfer  ehould  firet  happen^  and  until 
eueh  time  the  granteee  had  certain  powere  of  letuing^ 
edlinfft  or  exchanging.  Each  conveyance  alto  declared 
iAof  the  premieee  thereby  granted  were,  "  to  all  intents 
and  purpoeeit  to  be  ooneidered  as  parf  of  the  personal 
^estate  *'  of  the  lunatic,  hut  there  was  no  trust  for  eaU. 
*Upon  the  death  of  the  lunatic  the  Crown  daimed  probate 
duty  on  the  value  of  the  invettment  in  land. 

Edd,  that  the  vaUue  of  the  lande  was  part  of  the 
^pereenal  eetate  of  tlie  lunatic  at  hie  death,  and  liable  to 
^probate  duty. 

Deeieion  of  the  Oonrt  of  Appeal  (reported  34  FT.  iZ. 
:S6l,  10  Q.  B.  D.  408}  revereed. 

This  was  an  appeal  from  a  decision  of  the  Oonrt  of 
jippeal  (Lord  E«her,  M.B.,  Cotton  and  Bawen,  L.JJ.)i 
rereitiog  a  deoblon  of  the  Qaeen's  Bench  Division 
<Mathew  and  A.  L.  Smith,  JJ.).  reported  33  W.  B.  731, 
44  a  B.  D.  895. 

The  information  in  this  care  was  to  recover  duty  pay* 
able  nnder  the  Inland  Revenue  Act,  1881  (44  Viof.  c. 
12),  in  respect  of  certain  investments  representing 
portions  of  the  personal  estate  of  Sir  Henry  Meuz, 
deceased,  of  whose  will  the  defendants  were  executors. 
.  The  short  facts  of  the  case  are  stated  in  the  judgmente 
delivered  bf  Lords  Selbome  and  Ifaonaghten. 

This  appeal  was  first  argued  by  Vaughan  Hawhine 
<Sfr  B.  E.  WebeUr,   A.G.,  and  Sir  E.  Clarke,  8.G., 

'  with  him),  for  the  appellant,  and  by  Montague  Oookson, 

\  Q.C.,  and  Sir  H.  Davey,  Q.C.  (R.  V.  WiUiams  and 
Leaeh  with  them),  for  the  respondents ;  and,  secondly, 

tlqr  one  oounsel  on  each  side  before  a  larger  number  of 

:  iMmed  lords. 

July  86, 28.— Fau^^n  ffawhine,  for  the  appellant,  re« 
'  ftrred  to  In  re  Badcock,  4  My.  &  Or.  440 ;  Ex  parte  DiJeee, 
"  Yea.  80 :  Attorney-Qeneral  v.  Manglee,  5  M.  &  W.  120 ; 
'aU  y.  Lathbury,  14  W.  E.  216,  L.  R.  1  Eq.  174 ; 
^ohneon  J.  Arnold,  1  Yes.  sen.  169;   Webb  v.  Sadler, 
I  W.   R.  394,  L.  R.  8  Ob.  419 ;  Perry'e  Executors  v. 
*g.,  17  W.  B.  382,  L.  B.  4  Ez.  27  ;  Ex  parte  Grim- 
Amb.  706;  Oxenden  v.  Lord   Compton,  2  Yes. 
un.  69 ;  Leitrim  v.  Enery,  6  Ir.  Eq.  Bep.  357 ;  Ex  parte 
fjinnandale,  Amb.    8C;    Webb    v.   Lord    Shaftesbury, 

fl<i   Beporled  by  O^G.KAPiaR  Trollops,  Esq.,  Barrister- 
at'Law. 


Madd.  &  Geld.    100;    Attorney -General  v.  Hubbuek, 
13  Q.  B.  D.  275,  32  W.  R.  Dig.  170. 

Coohson,  Q.C.,  for  the  r^pon dents,  referred  to  Ex 
parte  Dawes,  34  W.  B.  752,  17  Q.  B.  D.  275 ;  Wright 
V.  Pearson,  1  Elen.  119;  Eoau  v.  Ball,  30  W.  B. 
899  ;  Ex  parte  Phillips,  19  Yes.  lid  ;  Ufatson  v.  Swift, 
8  Beav.  368 ;  Attorney-General  v.  Brunniag,  8  W.  B. 
362,  8  H.  L.  Oas.  243. 

Hawkins  replied. 

Aug.  8.— Lord  Halsburt,  0.— It  U  not  my  inteutlon 
to  diisent  from  the  conclu»i'>n  at  whioh  the  majority  of 
your  lordships  have  arrifed.  If  the  mattar  wera  res 
integra  I  think  that  much  might  faafe  been  said  as  to 
the  effect  of  the  original  investment  in  laud  on  behalf  of 
the  lunatic,  and  the  authority  under  whioh  that  in- 
vestment was  made,  and  to  the  effect  that  should 
properly  be  given  to  the  trust  declared  by  the  Lord) 
Justices.  Bat  I  yield  to  authority.  I  think  that  the 
practice  of  the  Oourt  of  Ohancery  for  more  than  100 
years  and  the  authority  of  Judges  of  very  great 
eminence  establish  such  a  course  of  practice  and  such 
a  chain  of  authority  that  I  do  not  think  I  am  at  liberty 
to  assume  that  either  that  Oourt  or  its  very  learned 
Judges  were  in  error  as  to  their  powers  and  jurisdic- 
tion ;  aud  I  cannot  deny  that  if  the  course  so 
sanctioned  by  usage  and  authority  is  authorized  by  law 
it  governs  this  case.  I  do  not  think  that  it  would  be 
a  profitable  exercise  to  point  out  how,  if  this  case  were 
not  governed  by  such  authority  and  one  were  more  free 
to  argue  it  on  abstract  principles,  the  decision  ought  to 
be  the  other  way.  I  am  tberefore  prepared  to  concur  in 
the  motion  whioh  I  understand  the  noble  and  learned 
earl  is  about  to  make. 

Earl  Sblbobnb. — In  this  case  money  of  a  lunatic 
was  inveeted,  by  order  of  the  Lords  Justices  having  Juris- 
diction  in  lunacy,  in  purchases  of  lands,  which,  under 
their  lordships'  direction,  were  conveyed  to  trustees 
upon  trust  for  the  lunatic,  his  ezsoutors,  administra- 
tors, acd  assigns,  with  a  declaration  that  the  lands  so 
conveyed  (and  all  others  to  be  purchased  in  lieu  of 
them  under  any  exercise  of  certain  powers  of  sale  and 
reinvestment  which  were  cont^iined  in  the  deed)  should, 
''  to  all  intents  and  purposes,  be  considered  as  part  of 
the  personal  estate  "  of  the  lunatic.  After  the  death  of 
the  lunatic,  who  never  recovered,  the  Orown  claimed 
probate  duty  upon  his  interest  under  this  trust,  as  part 
of  his  personal  estate  and  effects  at  the  time  of  his 
death,  which  by  virtue  of  the  probate  of  his  will  (made 
before  the  lunacy)  became  vested  in  hii  executors.  A 
divisional  court  of  the  Qaeen's  Bench  Division  held  the 
Orown  entitled  to  the  duty  so  cUimed  ;  but  that  Judg- 
ment was  reversed  by  the  Oourt  of  Appeal.  The  ques- 
tion is  important,  and  it  might  have  been  expected  to 
have  been  previously  the  subject  of  Judicial  decision. 
But  no  authority  directly  in  point  waa  cited  at  the  bar. 
It  is  to  be  observed  that  in  this  case  the  lunatic  to 
whom  the  money  laid  out  iu  these  purchases  belonged 
never  himself  did,  or  assented  t?,  any  aet  by  which  it  was 
or  could  be  converted  into  realty;  he  was  incapable  of 
doing  any  such  act,  or  of  giving  any  such  consent. 
And  although  I  do  not  think  it  is  open  to  dispute  that 
the  Lords  Justices,  iu  the  due  course  of  the  admiaietra- 
tion  of  his  estite  in  lunacy,  might  have  done  any  act 
which  they  Judged  to  be  for  his  benefit;,  it  is  to  me  clear 
that  in  this  case  they  did  not  Judge  it  necessary,  or  for 
his  benefit,  to  do  any  act  which  would  have  the  effect  of 
convertiog  his  personal  right  to  the  money  thus  invested 
into  a  real  right  to  land  with  the  incidents  belonging  to 
realty  ;  but  that,  on  the  contrary,  they  intended  to 
prevent  the  investment  which  they  authorized  from 
having  any  such  consoquenoe,  and  introduced  both  into 
their  ovm  order  and  int)  tho  oonveyano9  whioh 
followed   thereon  declarations   which  they   considered 
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proper    and    suffioient   to    effectuate    that     intention. 
XJnder  those  circamBtanoes,  I  think  the  preBent  case  an - 
distlngaiahable  in  principle  liom  those  in  which  trustees 
without  authority,  or  the  guardians  of  an  infant  or 
committees  of  a  lunatic  without  the  sanction  of  any 
oouitf  have  inyested  personalty  belonging  to  the  trust, 
or  to  the  infant,  or  the  lunatic,  in  the  purchase  of  lands 
of  inheritance,  nothing  being  afterwards  done  to  supply 
the  original  want  of  authority.     The  Lord  Chancellor 
and  the  Lords  JuBtices  in  Lunacy,  high  as  are  their 
functions,  and  regulated  as  they  are  by  statute,  act  not 
as  proprietors  but  only  as  guardians  and  administrators 
of  the  lunatic's  property ;   and,  whatever  power  they 
may  have  to  convert  any  part  of  it  from  realty  into 
personalty,  or  from  personalty  into  realty,  when  judg- 
ing this  to  be  for  his  benefit,  and  deliberately  intending 
to  do  it,  it  is  in  my  opinion  neither  necessary  nor  right 
to  aspribe  that  effect  to  an  investment,  which  they  have 
authorized  on  the  terms,  and  with  the  declared  iDt<)ntlon, 
that  it  should  not  have  that  oonsequence*     If  an  invest- 
ment, de/acto,  in  land  may  leave  the  original  personal 
right  to  the  money  invested  unchanged  in  equity  for  want 
of  authority  in  the  persons  making  that  iufostment 
to  change  it,  so  in  my  Judgment  may  a  simQar  invest- 
ment,   made  under  the  direction  of   a  court,    which 
declares,  both  in  the  order  and  in  the  conveyance,  that 
it  intends  the  personal  right  to  remain  unchanged,  and 
does  not  mean  to  exercise  any  authority  which  it  may 
possess  to  change  it.    In  sucii  a  case  little  or  nothing 
appears  to  me  to  depend  upon  the  mere  technical  form 
of  the  conveyance  to  the  trustees.     In  this  respect  I  am 
unable  to  perceive  any  ground  for  making  a  difference 
between  an  investment  of  a  lunatic's  personal  estate  in 
land,  under  the  authority  of  the  Lord  Chancellor  or  the 
Lords  Justices  in   Lunacy,  and  an  investment   of  an 
infant's  personal  estate  in  land  (the  terms  of  the  order 
and  of  the  conveyance  in  trust  being  assumed  to  be  in 
each  ease  similar),  under  the  authority  of  the  Court  of 
Chancery  or  the  High  Court  of  Justice.    There  may  be 
differences  in  some  other  respects,  but  in  this  respect  I 
think  there  is  none.    Some  of   the  older  authorities, 
applicable  to  oases  in  which  the  investment  has  beon 
unauthorized,  are  referred  to  in  the  first  volume  of  Sir 
Edward  Williams'  book  on  Executors  and  Administra- 
tors, 7th  ed.,  pp.  666  and  667.     Two  of  these  were 
oases  of  infants  [Giheon  v.  Scudamore,  1  Dick.  45,  and 
WiUer  V.  Witter,  3  P.  Wms.  99) ;  and  one  that  of  a 
lunatio  (reported  under  the  name  of  Lord  Plymouth  as 
committee,  in  Fresman's  Chancery  Cases,  p.  114,  and 
under  the  title  of  AwdUy  v.  Awdley  in  2  Yern.  193). 
In   CHhaon  v.  Scudamore  the  court  treated  the  pur- 
chase-money as  in  equity  charged  on  the  estate.     In 
Witter  V.    Witter   the    same    Lord    Chancellor    (Lord 
King)  said :  **  The  renewed  lease,  though  for  lives,  shall 
follow  the  nature  of  the  original  one,  and  go  to  the 
executors  or  administrators  of  the  infant,  as  that  should 
have  done.     •    .    .    This  might  and  ought  to  have 
been  declared  in  trust  for  the  executors  and  administra- 
tors of  the  infant,  if  he  should  die  during  infancy." 
Lord  Chancellor  King  there  pcinted  out,  as  proper  to 
preserve  the  personal  character  of   the  right  during 
infanoyi  the  same  form  which  was  afterwards  used  by 
the  court  in  the  case  of  Bridgu  v.  Bridges  in  1752 
(Seton  on  Decrees,  2nd  ed.,  345) ;  and  was  followed  with 
approval  by  Lord  Eldon  in  1801,  in  ABhburton  v.  Ash- 
burton,  6  Yes.  7,  expressly  to  prevent  the  court  from 
'*  changing  the  nature  of  the  property."     That  form 
was  for  a  long  period  of  time,  and  under  very  great 
judges,  sanctioned  by  the  general  course  of  the  Court  of 
Chancery  in  such  oases.     I  do  not  see  how  your  lord- 
ships could  now  hold  a  trust,  declared  in  such  terms  to 
be  ineffectual  for  the  preservation  of  the  personal  right, 
with  its  proper  incidents  (of  which  the  devolution  of  the 
equitable  title  to  executors  or  administrators  was  cer- 
tainly not  the  least  important,  nor  the  least  distinctly  in 


view),  without  practically  declaring  thst  all  thorn  ]udgei 
were  mistaken,  and  that  the  coarse  of  the  Ooart  of 
Chancery  in  those  cases  proceeded  upon  a  mlsconceptioii 
of  the   powers   of   the  court,  and  of  the  sifeet  ift 
equity  of  what  is  authorized  to  be  done.    In  the  old 
lunacy  case,  as  reported  by  Freeman,  the  Lordi  Obm- 
missioners   (in    1690)    held    *^that  the  adminlitrat^ 
should  have  the  benefit  of  the  purchase,  aad  net  the 
heir ;  for  if  the  money  had  not  been  laid  out,  it  had  been 
clear  that  the  administrator  should  hafe  had  it;  aad,  it 
laying  out  of  the  money  would  altar  the  estate,  theo  ft 
would  have  been  in  the  power  of  the  grantee  of  the 
custody    to    prefer   the  heir   or    administrator  ai  be 
pleased";    and    they  said,    "This    court  may  after 
follow  the  land  purchased,  or  the  estate  of  Lord  Flj* 
mouth."      The  report  of    the  same  case  in  2  Yen. 
(Raithby's    ed.,    194n.)     gives   an    extract   from  tbe 
decree,  which  deelaied  *'  that  it  was  not  in  tbepowtf 
aoy  committee    to    alter  the  nature  of  the  lamtic'i 
estate  " ;  and  adds,  that  the  decree,  in  effect,  de(W 
the  money  laid  out  in  the  purchase  to  be  a  chargie  Bpn 
the  laud.    It  is  true  that,  although  it  was  not  k  &« 
power  of  a  committee,  it  is  in  the  power  of  the  Lor^ 
Chancellor  or  the  Lords  Justices  in  Lunacy,  totap 
the  nature  of  a  lunatic's  estate,  and  also  thatftsih 
not,  when  that  authority  has  gifon  Its  sanotioa^iu 
investment  in  land,  any  personal  liability  to  make  pA 
the  amount  invested  as  there  was  in  Lord  FljBOith't 
case.    But  it  is  contrary  to  the  general  prindpU  ni 
course  of  the  administration  in  lunacy  to  change  tk< 
nature  of  a  lunatic's  personal  estate  into  realty,  vnlc* 
it  is  judged,  for  special  reasons,  to  be  for  his  beosftt  to 
do  so  ;  and  a  power  to  change  the  nature  of  the  ettile> 
not  exercised  or  intended  to  be  exercised,  appean  to  n« 
to   leave  the  case  just  as  if  there  had  been  bo  ea^ 
power ;  and,  although  there  is  no  personal  h'abOity,  tiu 
alternative  remedy  remains  of  ''following  the  land*' 
that  is,   of   treating  the  land  as  in  the  natare  of  t 
security  for  the  money  invested,  with  the  chsncs  of  loa 
or  increment,  to  be  worked  out  either  by  means  oft 
sale,  as  the  proper  and  necessary  means  of  effectastiog 
the  trust  declared,  or  under  the  powers  of  a  oowt « 
equity.     The  lunatic  had,  in  my  opinion,  under  tv 
orders  for  these  investments,  and  the  trusts  declsredp^ 
suant  thereto,  such  a  personal  right  transmisiible  tsw 
executors,  wMoh  vested  iu  them  by  virtue  of  their  ejfl^ 
If  so,  no  election  by  any  person  beneficially  ^,^''*'^ 
after  the  lunatic's  death  to  take  the  land  in  speae  ootf 
displace  the  right  of  the  Crown  to  probate  doty,  or  titf 
rights  of  the  creditors  or  legatees  to  be  paid  in  *  ^^ 
course    of    administration.      This    case,    tiierefoieiJ| 
governed,  in  my  opinion,  by  the  principle  on  which  »* 
Attomey^Qeneral   v.    Brunning     and    the  AUort^ 
Oeneral  v.  Huhbuch  were  determined,  altboogh  it  dito 
in  specie  from  those  cases.    The  Court  of  Appeal  seea| 
to  have  thought  that  the  declarations  by  which  w 
Lords  Justices  manffeated  their  intention  to  Pf^**'*?! 
conversion  of  the  lunatic's  personal  estate  into  te^ 
might  for  some  purposes  be  effeotaed,  though  notltt^ 
purpose  of  preserving  the  personal  right,  so  as  to  ▼«** 
his  legal  personal  representatives,  and  become  liable  « 
probate  duty.      That  is  not,  to  my  mind,  a  *'^jj* 
resting  upon  satisfactory  grounda.      If  the  '^^'^^ 
effect,  in  equity,  of  the  investment  as  made,  viwj 
declaration  of  trust  in  the  form  which  was  approfidV 
the  court  in  this,  and  doubtless  in  a  multitade  of  *y 
cases,  were  to  make  the  purchased  property  real  *** 
of  the  lunatic,  and  to  extinguish  the  personal  ry^ 
his  executors  or  administrators   to   follow  the  **g 
iuYested,  and  call  for  its  extrication  from  the  ^J?| 
or  without  the  assistance  of  a  court  of  equi^} ;*^| 
the  question  had  been,  as  was  inaisted  by  thsM** 
couiuel    for    the    respondents,    merely    one  tl  *^ 
version   of    real    estate    into    pecavna]*   ati  ^^'^ 
the  preservation,  unconyerted  in   equity,  of  tf  ^^' 
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•oedent  penooal  right,  then  I  oouid  understand 
that  the  Lorde  Jastioes  might  have  had  no  jurtBdio- 
lioii  to  alter  the  devolution  of  the  lunatio'e  real  eatate 
after  hie  death,  and  to  cause  it  nnder  any  form  of  tmst 
depending  for  its  equitable  efteot  upon  their  authority 
enlyto  pasa  to  executors  or  administrators  instead  of 
hein  [FiUh  v.  Weber,  6  Here,  145).  Bat  that  is  not 
the  yiffm  which  I  take  of  the  present  question.  I  there- 
fore think  that  the  order  appealed  from  ought  to  be 
reYened,  and  the  otder  of  the  Queen's  Benoh  DiFision 
rastoredy  with  costs. 

Lord  Watson  concurred. 

Lord  FxTzoERALD.— The  committee  of  the  estate  of 
Sir  Henry  Menz  thought  that  it  was  advisable  that  the 
laige  sooumulatious  of  money  standing  to  the  credit  of 
the  Iimatfo's  estate  should  be  Invested  in  the  purchase  of 
real  estate,  but  could  not  do  so  vrithont  the  sanction  of 
the  eoQxt,  te  be  obtained  on  establishing  to  the  satisfac- 
tioa  of  the  court  that  it  was  for  the  benefit  of  the 
lunatic  that  the  investment  should  be  made.    The  com- 
mittee entered  into  a  preliminary  negotiation  with  the 
Earl  of  Clarendon  for  the   purchase  of  an  estate,  and 
obtained  from  the  court  an  order  of  the  27th  of  April, 
1865,  authoriiiog  the  committee  on  behalf  of  the  lunatic 
to  employ  compeitent  surveyors  to  ascertain  the  value  of 
ihe  estate,  and  to  enter  into  a  provisional  contract  for 
the  puichasa  subject  to   the  approval  of  the    court. 
The  provisional    agreement   for    purchase    was    made 
on    the    19th    of    June,    1865,    by   which    the    Earl 
of    Clarendon    agreed    to   sell    to    Sir    Henry    Meuz, 
and    the    said    Sir    Henry  Menz    by  bis    committee 
agreed  to  purchase,  tbe  freehold  and  inheritance  of  the 
estate    in    question    for  £225,000.      On  tbe  ordinary 
refcffCDoe  the  master  in  lunacy  reported  that  it  was  fit 
and  proper,  and  for  the  benefit  of  the  lunatic,  that  the 
proFMonal  contract  should  be  adopted  and  carried  into 
effeet.     On  that  roport  the  ordinary  reference  was  made 
by  the  court  to  settle    a    proper  conveyance    to    the 
commitees  "  in  truet  for  the  said  Sir  Henry  Meuz,  his 
^zeevtors,  administrators,  and  assigns,  with  a  declaration 
Hut  the  Mid  estate  is  to  be  considered  as  part  of  the 
fpecBonal  estate  of  Sir  Henry  Meuz."     In  pursuance  of 
that  order  the  conveyance  of  tbe  30th  of  June,  1866, 
wmm  eettled  and  ezecoted  to  the  committees  and  their 
heirs  fa  trust  for  Sir  Henry  Meuz,  his  ezecutors,  admiais- 
-tctttora^  and  assigns,  and  it  was  thereby  **  declared  that 
the  maaors,  advowsons,   hereditaments,   and  premises 
hereinbefore  ezpressed  to  bo  hereby  granted,  are  to  all 
intents  and  purposes  to  be  considered  as  part  of  the 
qpervmial  estate  of  the  said  Sir  Henry  Meuz."     The  par- 
chaee  was  so  completed  because  it  was  judicially  con* 
eidered  that  to  do  so  was  for  the  benefit  of  the  lunatic, 
and  It  was  probably  at  the  time  a  wise  determination 
having  regard  to  bis  position,  tho  state  of  his  family,  and 
the  provisions  of  bis  will  made  whilst  he  was  of  sound 
oiind.     We  are  now  dealing  with  this  case  for  revenue 
ipurpoeee  only.    As  tbe  Inland  Revenue  Act  declarea 
that  probate  duty  is  to    be  paid  ''on  the  estate  and 
eifects  in  respect  of  which  probate  is  to  be  granted," 
and  as  tbe  imposition  of  a  duty  of  the  kind  requires 
dear  and  unambiguous  language  which  ought  not  to  be 
eztended  so  as  to  embrace  matters  not  plainly  within 
the  purview  and  intention  of  the  Legislature,  I  had  led 
myself  to  think  that  tho  question  was,  what  was  tbe 
■duoaoter  of   this  estate    at    the    time  of    the    death 
of  Sir  Henry  Meuz  ?    On  that  question  there  could  be 
no  real  difficulty.    It  was  '*land"  purchased  for  bis 
benefifey  and  remained  such  to  the  period  of  his  death, 
asd   vnw  not  subject  to  any  eontract  or  obligation  to 
taemt  it  otherwise  than  ae  Is^kd,  or  to  any  trust  or  duty 
ift  anyone  as  against  Sir  Henry  Meuz  to  reconvert  that 
land  Into  money,   nor  was  there  any  right  in  anyone  to 
call  for  its  reconversion.    It  seemed  to  me  therefore 
^^lAt  it  would  be  simpler  and  more  in  accordance  with 


the  sound  construction  of  the  statute  and  with  principle 
to  consider  this  estate  for  revenue  purpoees  to  be  what 
it  physically  was,  ''  land,"  and  not  subject  to  probate 
duty  as  if  personal  estate,  but  coming  under  other  Aots 
for  the  purposes  of  duty  or  tazation  as  real  estate,  and 
liable  to  tazation  or  duty  in  that  character.  We  have 
had  the  benefit  of  t?ro  arguments  characterized  by 
learning  and  ability,  and  I  have  read  the  judgment  of 
the  noble  and  learned  earl  and  the  judgment  of  Lord 
Macnaghten,  accompanied  by  reasons  of  a  weighty  and 
ezhanstive  character.  It  seems  that  for  a  great  length 
of  time  a  theory  has  ezisted  in  equity,  which  has  been 
carried  into  effect  in  practice,  that  an  investment  of  the 
money  of  a  lunatic  in  the  purchase  of  land  under  such 
conditions  as  are  now  before  us  does  not  change  its 
character  or  its  destination.  It  remsdus  "  money  ?'  for 
all  intents  and  purposes  and  unchanged  in  character 
during  the  continuance  of  the  lunacy,  and  up  to  and  at 
the  time  of  the  death  of  the  lunatto  if  he  has  had  no 
hieid  intervAl.  I  think  it  would  be  unsafe  and  unwise 
to  shake  a  doctrine  and  a  practioe  so  long  eetabliihed 
and  acted  on,  and  on  that  ground  I  concur  in  tbe 
conclusion  at  which  the  noble  and  learned  earl  has 
arrived. 

Lord  MAGirAGBTEN.— *-0n  the  death  of  the  late  Sir 
Henry  Meuz,  a  lunatic,  the  Crown  claimed  probate  duty 
in  respect  of  the  value  of  a  freehold  estate  in  Wiltshire, 
known  as  the  Wootton  Bassett  Estate,  which  had  been 
purchased  during  the  lunacy,  under  the  authority  of  the 
court,  out  of  the  lunatic's  personal  estate*  The  Divisional 
Court  allowed  the  claim.  The  Court  of  Appeal  decided 
tbe  other  way.  From  that  decision  the  Crown  has 
appealed.  It  was  admitted  by  the  learned  counsel  for 
the  respondents  that  whatever  is  actually  or  construc- 
tively personal  estate— ^whatever  is  personal  estate 
either  at  law  or  in  equity— becomes  on  the  death  of  the 
owner  subject  to  probate  duty.  This  admission  reduces 
the  case  to  the  simple  question,  what  waa  the  true 
character  of  the  Wootton  Bassett  Estate  at  the  death  of 
Sir  Henry  Meuz  P  To  answer  that  question  it  is  neces- 
sary to  consider  the  circumstances  under  which  the 
estate  was  purchased,  and  the  terms  and  conditions  on 
which  the  purchase  wan  sanctioned  by  the  court.  Sir 
Henry  Meuz  was  found  a  lunatic  in  1858.  He  had  been 
married  in  1856.  His  wife  wae  alive,  and  there  was  one 
child  of  tho  marriage,  the  present  baronet,  who  is  a 
respondent.  Sir  Henry  Meuz  was  a  person  of  consider- 
able wealth,  and  in  receipt  of  a  large  income  from  tbe 
well-known  brewery  business  in  which  he  was  engaged. 
He  continued  to  be  of  unsound  mind  from  the  date  of 
the  inquisition  until  his  death,  which  occurred  in  1883, 
and  during  all  that  time  his  estate  of  course  was 
under  the  care  of  the  court.  The  prinoiples  on 
whioh  the  court  acts  in  dealing  with  the  property 
of  lunatics  under  its  care  are  not  open  to  qacsttoo. 
The  leading  principle,  the  paramount  oonsideratleo,  is 
the  interest  of  the  lunatic.  Consistently  with  that 
principle  it  is  settled  that,  in  the  ordinary  course  of 
managing  a  lanatio's  estate,  the  court  pays  no  regard  to 
the  interests  or  ezpectations  of  those  who  may  come 
after;  but  it  is  equally  well  settled  that,  in  matters 
outside  the  ordinary  course  of  management,  it  is  tho 
duty  of  the  court,  so  far  as  may  be  possible,  not  to  alter 
the  character  of  the  lunatic's  property,  or  te  interfere 
with  any  rights  of  succession.  This  is  no  new  doctrioe. 
In  substance  it  is  to  be  found  in  the  statute  De  Pre^ 
rogaiivd  Regie,  which  has  been  construed  as  impliedly 
forbidding  the  investment  of  a  lunatic's  personal  estate 
in  the  purchase  of  land :  AwdUy  v.  AwdUy,  2  Vern. 
192.  Lord  Hardwicke  laya  down  the  rule  on  more  than 
one  occasion.  In  Ex  parU  AnnandaU  he  says':  "  lu 
ot^es  of  loiaoy  the  first  oare  of  the  court  is  the"  main- 
I  tenance  of  the  lunatic,  and  after  that  it  is  a  rufe  never 
departed  from  to  vary  or  change  the  propoity  of  the 
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luDstio  BO  OB  to  effect  any  alteration  as  to  the  BucceBsion 
to  it."  In  1772,  in  a  case  which  was  much  oonsideted, 
Ex  parte  QrimsUme^  Lord  Bathurst  expresBeB  himself  aa 
follows :  *'  It  was  said  to  bo  a  general  role  that 
the  cciirt  will  not  alter  the  Innatio's  property  to  the 
prejudice  of  his  puccessor.  Bightly  understood,  it 
is  true.  The  coutt  will  not  buy  or  Bell  land  for 
him ;  but  in  the  management  of  the  estate  the  govern- 
ing principle  is  the  interest  of  the  lunatic."  In  1793, 
in  Oxer,  den  ▼.  Lord  Compiont  Lord  Loughborough 
makes  the  following  comments  on  Lord  Bathurst's 
iudgment  in  Ex  parte  QHmstone:  "If  the  Chancellor 
was  continually  looking  to  the  right  and  left  and  weigh- 
ing the  probable  interest  of  the  representatlTes,  the 
interest  of  the  lunatic  would  be  committed  in  favour  of 
those  who  have  no  immediate  interest,  and  whose  con- 
tingent intercstB  are  left  to  the  ordinary  course  of 
events.  Therefore  the  Chancellor  is  to  administer  the 
estate  iavquam  honua  paterfamilias,  making  every  ad- 
vantage fairly  to  increase  and  improve  it  without  en- 
gaging in  ripks  and  dangerouB  adventures,  for  those  are 
not  fit  enterpiizfB.  But  whatever  leads  towards  ordinary 
improvement  it  is  strictly  the  duty  of  the  administrator  to 
do,  coneidering  only  the  immediate  interest  of  the  pro- 
prietor of  the  estate.  But  when  I  am  laying  down 
this  so  generally  I  must  be  understood  to  do  it  with 
this  guard,  that  great  care  must  be  taken  that  nothing 
extraordinary  is  to  be  attempted,  as  estates  to  be 
bought  or  interests  to  be  disposed  of.  Alteration  of 
property  is,  as  far  as  porsible,  to  be  avoided  consistently 
with  the  idea  of  preserving  the  interest  of  the  pro- 
prietor." In  In  re  Badcock  Lord  Cottenhsm,  while  de- 
clining to  listen  to  objections  on  the  part  of  next  of  kin, 
in  a  case  of  ordinary  repairs,  observes  that,  *'  if  the 
money  were  laid  out  in  tho  purchase  of  land,  or  what 
would  amount  to  the  same  thing,  in  building  a  farm- 
house, it  would  be  right  that  the  sum  so  laid  out 
should  retain  its  character  of  personalty."  If  tho  rule 
which  guards  against  alteration  in  the  character  of  a 
lunatic's  property  should  seem  to  require  authority  over 
and  above  that  derived  from  the  statute  of  Edward 
II.,  and  the  long-continued  practice  of  the  court, 
(uch  authority  may,  I  think,  be  found  In  the  views  of 
the  Legislature  as  declared  in  the  Lunacy  Regulation  Act, 
1853,  and  the  earlier  enactments  embodied  in  that 
statute.  The  Act  of  1863  provides  (section  118)  for 
rsising  money  for  certain  purposes  by  sale  or  mortgage 
of  the  lunatic's  property.  It  provides  (section  119} 
that  if  tho  money  is  raised  by  sale  or  mortgage  of  the 
lunatic's  "land"  (which  comprehends  all  property 
other  than  "  stock  "  as  defined  by  fce  Act),  the  lunatic 
and  his  heirs,  next  of  kin,  devisees,  legatees,  executors, 
administrators,  and  assigns  shall  have  the  like  interest 
in  any  surplus  moneys  as  he  or  they  would  have  had  in 
the  property  if  no  sale  or  mortgage  had  been  made,  and 
that  "  the  surplus  moneys  shall  be  of  the  same  nature 
and  character"  as  the  estate  sold  or  mortgaged.  The 
Act  also  provides  (section  118)  for  charging  the  lunatic's 
land  with  the  expenses  of  permanent  improvements  if  it 
appears  to  be  for  the  lunatic's  benefit,  and  enacts  that  if 
the  money  required  is  advanced  out  of  the  lunatic's 
general  property  it  is  to  be  secured  **  to  some  person  as 
a  trustee  for  him  as  part  of  his  personal  estate."  Indeed, 
the  principle  is  cf  wider  application  still.  For  example, 
it  extends  to  cases  where  private  property  is  taken  for 
^tiast- public  purposes  under  the  authority  of  Parliament. 
To  quote  James,  L. J.'s  observations  in  In  re  BarJter,  29 
W.  E.  873,  17  Ch.  I).  241,  "Where  property  is  taken 
compulsorily  from  any  person  who  is  not  aui  Jurie,  and 
is  not  competent  to  make  the  subsequent  alteration 
in  the  disposition  or  the  devolution  of  that  property 
which  would  naturally  follow  such  change,  the 
presumption  is,  if  the  words  in  the  Act  of  Parliament 
really  admit  of  that  interpretation,  that  the  Legislature 
did  Ect  intctd  to  interfere  with  any  legal  rights  or 


as  part  of  the  personal  estate  of  * 
eux."  If  it  had  not  been  for  the  Judgnv" 
!  of  Appeal  I  should  have  thought  ths"^ 
fTect  of  the  transaction  olecur.    The  oona^ 


legitimate  expectations  of    any   persons  wbattoem.'' 
That»  as  the  Lord  Justice  says,  is  "  a  broad,  geoenl- 
principle."    In  dealing  with  the  property  ot  lonatio^ 
in  late  yesra  at  any  rate,  and  since  the  Actot  1855,  the 
court  has  given  effect  to  the  rule  in  cases  which  at  itiit 
sight  appear  to  lie  rather  on    the  line,  and  miglti 
possibly  have  been  dealt  with  differently  but  fot  &« 
Act.     I  will  only  refer  to  two  instances.    In  7a  n 
Zeeming,  9  W.  B.  403,  3  Do  G.  F.  &  J.  43,  a  moit* 
gage  created  by  an  ancestor  of  the  lunatic  was  paid  off 
out  of  the  lunatic's  personal  estate.    The  mortgage  in 
kept  alive,  and  on  the  death  of  the  lanatic,  iateitats,  it 
was  held  that  the  sum  expended  out  of  personal  eatateia 
paying  off  the  mortgage  ought  to  be  raised  out  of  tiw 
real  estate  comprised  in  the  mortgage  and  dsalfc  vithtt 
pergonal  estate.    In  In  re  Syder^  30  W.  B.  417, 10  Ok 
D.  514,  the  court  sanctioned  the  enfranchlseaient  of  i 
copyhold  estate  belonging  to   a    lunatio,  bat,  as  tbe 
descent  of  oopyholds  in  the  manor  was  different  fron  tbe* 
descent  of  freeholds,  the  court  made  a  dedaiatioo  ta 
the  purpose  of  carrying  the  equitable  inteieit  is  tka 
enfranchised  copyholds,  in  the  event   of  tbe  kMtk- 
dying  intestate,  to  the  persons  who  would  kn  tifeea 
the  property  if  It  had  not  been  enfranchised.  Unakiir 
the  order  the  late  Master  of  the  Bolls,  rdomg.  of 
course,  to  oases  outside  the  ordinary  course  of  sntP' 
mont,   observed  that  it  was,   ''a  settled  prJiio{iali 
lunacy  that  the  court  would  not  alter  the  rigMi  «l       \ 
succession  to  the  lunatic's  property."    I  have  dv^it 
some  length  on  this  part  of  the  case,  becaosa  It  aaena 
to  me  that,  if  the  rule  is  established,  the  oontentioatf 
the  Crown  must  prevail,  unless  it  can  be  shown  W 
there     was     some     oversight     or    blunder  o&   Im 
part    of    the    court    when    it    eanctioaed  the  pu* 
chase  of   the   Wootton    Bassett  Estate.    Now,  let  na 
invite  your  lordships' attention  to  what  oaeuRsdoBtka 
occasion  of  the  purchase.    It  appears  that  in  ^^^ 
Wootton  Bassett  Estate  was  for  sale.    It  was  oonaidaNff 
a    very    desirable     property.      The   price   was  of* 
£200,000,  but  there  were  ample  funds  resolUng  tns 
the  accumulation  of  income  from  the  brewery  boiiaii^ 
standing  to  the  credit  of  the  lunacy.    Under  tliM 
circumstances  the  committees  of  the  Innatie^s  eM 
presented    a  petition  asking    for    leave   to  bay  fly 
property  on  behalf  of  the  lunatio.    It  vras  not  diapiw 
at  y  oar  lordships'  bar  that  the  court  had  power  to  0^ 
tion  the  purchase.    Whatever  the  origin  of  the  pM* 
may  have  been,  it  is  too  late  to  dispute  its  «<i*^ 
But  unquestionably  such  a  purchase  waa  altogether  on* 
side  the  ordinary  course  of  adaainiatration  of  a  ^^^'^^^ 
estate,  and,  therefore,  as  it  seems  to  me,  if  the  eoOi 
thought  fit  to  sanction  the  purchase,  it  was  boosd  to 
take  care  that  the  character  of  the  lunatio's  propai^ 
was  not   altered.    Knight  Bruce  and  Tuner,  l^^y 
sitting  in  Lunacy,  approved  the  purofaase  anddedazedit 
to  be  for  the  benefit  of  the  lunatio»  prooaediogi  I  ^ 
sums,  on  the  footing  that  the  proposed  expenditoia  fi» 
an  outlay  which  a  person  of  sound  mind  in  the  P^c^ 
position  of  Sir  Henry  Meux   might  not  unnstsnQ 
consider  desirable  in  the  interests  of  his  family.   Ato^ 
same  time  they  laid  dovm  the  conditions  on  whieh  tM 
purchase  was  sanctioned,  and^  they  pceseribed  thftfe^ 
of  the  conveyance.    The  property  was  to  be  ooafBfJ 
to  trustees    ''upon  trust  for    Sir  Henry  Meu»  >" 
executors,    administratoni|     and    assigns,"     vtth  * 
declaration     that    tho    estate    waa      "to    ^  ^ 
sidered     as     part    of     the    personal    c*^'  f'.? 
Henry  Meux.'' 
the  Court 

ing  and  effect  vx    buv  wauoovMVU  «Aa«ftrc       JkHv  v»— ^gj^ 

had  no  power  of  themselves  to  laj  oat  the  lii**! 
personal  estate  in  land.    *'  It  was  not  in  the  gy** 
any  committee,"  as  the  decree  In  Awdlty  v.  ^^ 
expressly  dedared,  '^  to  alter  the  nature  of  a  l***^ 
estate."    The  puxohase  could  only  be  made  idA,^ 
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sftDotion  of  the  conit.    la  giving  its  BaDction  it  was 
•arely  competent  for  the  court  to  impose  snch  terms, 
not  inconsistent  with  law,  as  it  thought  right.    Terms 
so  imposed  are^  I  think,  to  be  treated  as  binding  and 
effectual.     I  read  the  order  as  authorizing  the  proposed 
purchase  on  the  terms  that  the  monej  to  be  laid  out  in 
the  purohase  was  to  retain  its  character,  and  that  the 
property  was  to  be  couTeyed  to  trustees  upon  trust  to  be 
held  and  applied  as  part  of  the  lunatic's  personal  estate, 
which  the  court  then  and  there  declared  it  to  be.    The 
language  of  the  order  seems  to  me  to  be  framed  for  the 
purpose  of  impressing  upon  the  property  to  be  pur- 
chased the  character  of  personal  estate  from  the  moment 
of  the  purchase  during  the  lunatic's  lifetime  as  well  as 
after  his  death.    The  conveyance  carries  out  the  order 
ot  the  court  in  terms.    It  recites  the  order.    It  conveys 
the  property  precisely  as  the  court  directed  it  to  be 
conveyed.     It  repeats  the  declaration  which  the  court 
prescribed,  and  which  is  none  the  less  the  declaration  of 
the  court  because  it  fs  embodied  in  the  conveyance.     A 
trust  for  sale  would  have  made  the  conveyance    no 
better    and    no    worse.      Practical    effect    under    the 
drcumatances    it   could    have    none.      I    do    not    see 
why  a  sort  of  magical  effect  should  be  attributed  to 
It.    The  court  is  guided  by  the  same  principles  and 
speaks  in  the  same  language,  whether  it  is  sitting  in 
chancery  or  in  lunacy.    The  origin  of  the  Grown  having 
the  custody  of  idiots  and  lunatics  is,  as  Lord  Batbuiit 
said  in  Ex  parte  OrimaUme,  "  more  matter  of  curiosity 
than  of  use."     He  adds  that  it  certainly  existed  before 
the  statute   De    Prerogativd   JtegU,   and  that   "after 
custody  is  granted  the  Great  Seal  acts  in  matters  rela- 
tive to  the  lunatic  not  under  the  sign-manual,  but  by 
virtue  of  its  general  power  as  keeper  of  the  King's 
conscience."    The  obserrations  of  Lord  Bedef>dale  in 
In  re  Fitzgerald^  2  Sch.  &  Lef.  432,  are  to  the  same 
effect.     Now,  the  order  of  the  Lord  Justices  was  not  a 
novel  experiment  in  lunacy  administratioo,  noi  was  it 
couched  in  language  unfamiliar  to  courts  of  equity.    In 
fUmon  Degge*s  case,  4  firo.  G.  G.  235n,  it  appears  that 
the  lunatic  was  entitled  to  a  freehold  lease  held  for 
three  lives  of  which  the  lunatic  was  ultimately  the  sur- 
▼iTor.    On  the  dropping  of  each  of  the  other  two  lives, 
the  lease  was  renewed  under  the  order  of  the  court,  and 
the  fines  and  charges  were  paid  out  of  the  lunatic's 
personal  esUte.     On  each  occasion  it  was  ordered,  iu 
the  one  case  by  Lord  Hardwicke,  in  the  other  by  Lord 
Norihington,   that  the  interest  in  the   renewed  lease 
during  the  life  added  was  to  be  considered  as  part  of  the 
] ansae's  personal  estate  for  the  benefit  of  his  next  of 
ktD.    Those  orders  were  commented  on  by  Sir  Edward 
Sogden  in  LtUrim  ▼•  Entry ^  6  Ir.  Eq.  Bep.  357,  and 
certainly  he   appears  to  treat  them    as  well-founded 
and  effectual  for  the  purpose  of  preserving  the  character 
«f  the  lunatic's  estate.    In  Elmer's  FrAotioe  in  Lunacy 
(6tli  ed.  206)  a  precedent  Is  given  for  an  order  sane- 
tUming  the  purchase  of  a  house  for  the  residence  of  a 
lunatic    It  orders  "that  the  property  to  be  so  pui- 
I  be  deemed  and  taken  to  be  part  of  the  personal 
>  of  the  lunatic"    It  directs  that  the  conveyance 
Iw  made  to  truftees  "  upon  trust  for  the  lunatic,  his 
eseeatore,  administrators,  and  assigns."    The  order,  it 
eafipears,  was  made  on  the  7th  of  December,  1860,  by 
Knight  Bruce  and  Turner,  L. JJ.    It  Is  obvious  from  the 
-wmj  nature  of  the  case  that  there  it  must  have  been 
Imtended  to  preserve  the  oharaoter  of  the  lunatic's  prop* 
^aty  as  personal  estate.    And  so  I  think  this  order  has 
mM  important  bearing  on  the  question  before  your  lord- 
Mildpe,  whether  it  was  specially  framed  by  the  learned 
JsidgM  who  pronormoed  it>  or  taken,  as  is  more  prob- 
mMe^  from  an  earlier  precedent    Turning  now  to  the 
pvacUoe  in  the  Court  of  Chancery,  we  find  in  Seton 
€VA  Decrees  (3rd  ed.,  voL  2,  p.  692)  a  precedent  on  pre- 
dftsely  the  same  lines,  which  was  In  use  in  the  Court  of 
C^iumoery  for  some  hundred  years:  *'Let  the  estates 


mentioned  In,  &o.,  be  conveyed  to  trustees  to  be 
approved,  &o.,  In  trust  for  the  plaintiff  (infant),  his 
executors,  administrators,  and  assigns.  And  let  the 
conveyances  be  settled  by  the  (fudge).  And  declare 
that  such  trustees  are  to  stsud  seised  of  the  said  estates 
in  trust  for  the  plaintiff,  his  executors,  admiaist raters, 
and  assigns,  as  part  of  his  personal  estate.  And  in  case 
the  plaintiff  shall  live  to  attain  the  age  of  twenty-one 
years,  then  let  the  said  trustees  convey  and  asoure  the 
said  estates  to  the  plaintiff,  his  heirs  and  assifj^os  for 
ever :  Bridget  v.  Bridgee,  M.  B.,  30th  of  July,  1752,  A. 
559."  It  is  the  form  of  order  employed  before  the 
Wills  Act,  when  roil  estate  was  purchased  with 
personalty  belonging  to  an  Infant.  The  object  was 
to  preserve  the  character  of  the  property,  and  thus  to 
enable  the  owner,  though  an  infant,  notwithstanding  the 
outward  form  of  the  property,  to  deal  with  It  by  wilL 
That  precedent  had  the  sanction  of  Lord  Eldou,  and 
seems  to  have  been  uniformly  adopted  by  him  when  the 
occasion  required  it :  see  Aahburton  v.  Ashhurton ;  Ware 
V.  FolhiU,  11  V«rs.  278.  The  efficacy  of  that  pracedent 
was  never  questioned.  If  such  an  order  was  efflcaoious 
in  the  caee  of  an  infant,  why  is  it  futile,  or  less  efflsacious, 
In  the  case  of  a  lunatic  ?  The  result  of  the  judgment  of 
the  Court  of  Appeal,  if  I  recollect  it  rightly,  sejmi  to  bd 
this :  The  Wootton  Bassett  Eitat),  though  bought  with 
the  lunatic's  personalty,  was  land,  and  nothiag  but  land  ; 
real,  not  personal  estate  ;  the  equitable  fee  vestied  iu  Sir 
Henry  Miux,  either  undor  the  limitations  of  ttie  convey- 
ance, or  through  a  resulting  trust ;  the  declaration  that 
the  property  was  to  be  considered  pirt  of  the  luoatic's 
personsi  estate  was  not  a  matter  which  could  take  effect 
during  his  lifetime  ;  but  In  the  event  of  his  dying  intes- 
tate, and  In  the  event  of  his  heir  and  next  of  kin  being 
different  persons,  the  estate  was  not  to  descend  aocord- 
ing  to  the  ordinary  rules  of  real  property  ;  it  was  to 
"  follow  the  routd  taken  by  the  personal  estate,*'  and 
devolve  on  the  next  of  kin.  That  I  apprehend 
is  an  impossible  disposition.  Beal  estafe  must  descend 
according  to  the  ordinary  rules  of  real  proparty.  You 
cannot  give  real  estate  in  fee,  and  say  that  on  the 
death  of  the  owner  intestate  it  shall  go  to  his  nexc 
of  kin.  I  venture  to  think  that  the  court  has  no 
power  to  make  such  a  disposition.  So  far  as 
I  am  aware  it  has  never  attempted  to  do  any- 
thing of  the  kind.  Certainly  I  should  hesitate  to 
attribute  such  an  experiment  to  Koi^bt  Bruoe  and 
Turner,  L.JJ.  In  EotmM  v.  Godeon,  4  W.  B.  415,  8  De 
G.  M.  Sc  G.  152,  it  happened  that  they  themselves  had 
to  consider  a  very  similar  disposition.  In  a  most  learned 
and  exhaustive  judgment,  Turner,  L.  J.,  sums  up  the  law 
in  the  following  words; — <*The  law  has  said  that,  if  a 
man  dies  intestate,  the  real  estate  shall  go  to  the  heir 
and  the  personal  estate  to  the  next  of  kin,  and  any 
disposition  which  tends  to  contravene  that  disposition 
which  the  law  would  make  Is  against  the  policy  of  law, 
and  therefore  void."  It  may  be  observed  that,  If  the 
judgment  of  the  Court  of  Appeal  is  right,  the  Lords 
Justices,  in  sanctioning  the  purchase  of  the  Wootton 
Bassett  Estate,  did  that  which  might  have  led  to  a 
practical  difficulty.  In  the  opinion  of  the  Court  of 
Appeal,  the  Lords  Justices  converted  the  lunatic's 
personal  estate  into  real  estate ;  they  then  had  no  power 
to  reconvert  it ;  thenceforward  the  Court  In  Lunacy  had 
only  certain  limited  powers  of  sale  over  the  proper^ 
under  the  Act  of  1853.  Now,  if  that  were  so,  and  if 
any  misfortune  had  happened  to  the  brewery  business, 
and  the  money  invested  in  the  Wootton  Bassett  Estate 
had  been  wanted  for  the  purpose  ot  the  business,  it 
would  have  been  found  that  the  court  had  tied  Its  own 
hands,  and  that,  while  professing  to  act  for  the  benefit 
of  the  lunatic,  it  had  put  a  fetter  upon  his  property 
which  it  would  have  been  difficult,  if  not  Impossible,  to 
remove.  On  the  other  hand,  if  the  land  were  Impressed 
with  the  oharaoter  of  personal  estate,  actual  convezsion. 


742 


HoVitB  OF  LOBDB. 


THE  WEEKLY  REPORTER.     [jmyT.iass.]     Vol.  XIXYI. 

AttobnitoGbkbbal  v.  IIabquu  of  A1LB8BUBT.— Stoxob  v.  Fowlb.        Houn  07  Lobm. 


if  reqnired,  would  always  be  in  the  power  of  the  ooort. 
Streaa  was  laid  on  the  power  of  sale  and  exchange  con- 
tained in  the  conveyance*  I  am  at  a  loss  to  see  how  that 
can  affect  the  question.  It  is  a  usual  power.  So  long 
as  the  property  retained  the  form  of  real  estate  it  might 
have  been  extremely  useful.  But  it  does  not  show  that 
the  real  character  of  the  property  was  the  same  as  its 
outward  form.  It  was  said  that  the  Lords  Justices  had 
the  lunatic's  will  before  them  when  they  sanctioned  the 
purchase,  and  that  the  will  gave  everything  to  the  only 
child.  True.  But  he  might  have  died  in  the  lunatic's 
lifetime,  or  he  might  have  survived  the  lunatio  and  died 
under  age.  In  view  of  either  event,  and  I  may  add  in 
view  of  the  testator's  directions  as  to  the  surplus  income 
of  his  estate,  it  seems  to  me  that  it  was  specially  incum- 
bent on  the  court  to  preserve  the  character  of  the 
lunatic's  property.  In  the  course  of  the  argument  some 
faint  reliance  was  placed  on  the  case  of  MaUon  v.  8un/t 
(8  Beav.  368).  In  that  case  there  was  equitable  con- 
version during  the  testator's  lifetime ;  actual  con- 
version after  bis  death.  The  proceeds  were  in  court. 
The  Grown  claimed  probate  duty.  The  argument  on 
behalf  of  the  next  of  kin,  and  the  decision  of  the 
court,  proceeded  on  the  ground  that  the  right  to  probate 
duty  depended  on  the  actual  form  and  condition  of  the 
propetty  at  the  death  ;  that  the  Grown  was  not  entitled 
to  enforce,  for  fiscal  purposes,  equities  between  private 
parties ;  and  that  real  estate,  though  converted  out  and 
out,  was  not  within  the  jurisdiction  of  (he  ordinary,  nor 
part  of  the  "  estate  and  effecti,  for  or  in  respect  of  which 
probate  "  is  granted  under  the  Act  of  Oeorgo  III.  That 
view  was  perfectly  intelligible.  But  after  the  decision  of 
this  House  in  Attomey-Oeneralw.Brunningt  it  was  thought 
to  be  inconsistent  with  the  grounds  on  which  that  case  was 
decided,  and  it  seems  to  have  been  finally  exploded  by 
the  reasoning  of  James,  L.J.,  then  Yice-Gbancellor,  in 
Forhea  v.  StevenSy  18  W.  R.  686,  L.  R.  10  Eq.  178, 
which  met  with  general  acceptance,  and  has  been  fol- 
lowed in  Attorney' Chneral  v.  Lomas,  22  W.  R.  188, 
L.  R.  9  Ex.  29,  and  Attorney -Oenercd  v.  Buhhuck,  both 
of  which  cases  relate  to  probate  duty.  In  connection 
with  this  point  it  is  to  be  observed  that,  although  the 
Probate  Gourt  never  recognised  the  doctrine  of  equitable 
conversion,  a  different  view  is  now  taken  in  the  Probate 
Diviaion.  In  In  the  Qoode  of  Qunn,  33  W.  R.  169,  9 
P.  B.  242,  the  President  granted  probate  of  a  married 
woman's  will  or  appointment,  dealing  only  with  real 
estate,  which  had  been  impressed  with  the  character  of 
penonal  estate,  and  he  oonduded  his  judgment  in  these 
words :— '*  I  am  of  opinion  that,  where  freehold  property 
has  had  impressed  upon  it  a  changed  character  by  reason 
of  the  doctrine  of  equitable  conversion,  it  is  to  be  treated 
as  personalty,  and  probate  duty  is  payable,  and  it  there- 
fore follows  that  probate  must  be  granted.  Probate 
mnat  isane."  Under  these  circumstances,  it  seems  to  me 
that  no  reliance  can  be  placed  upon  MoUon  v.  Swifts  or, 
I  TBm$  add|  upon  any  of  the  glosses  on  that  case,  which 
it  la  dflOonlty  I  thinks  to  understand,  and  still  more 
diffioott  to  reoondle  with  l^e  facta  aa  they  appear  in 
Mr«  Baavaa's  report.  It  was  not  easy  to  apprehend 
the  pneiae  view  which  the  learned  oounsel  for  the 
respondents  took  of  the  order  of  the  Lorda  Justioee, 
antf  tbe  conveyance  of  the  Woetton  Bassett 
Bsttole.  One  tiling,  however,  was  dear:  they 
did  Mt  aeoept  tiie  view  of  the  Gourt  of  Appeal  im 
its  Integril^.  They  admitted  that  the  declaration 
thaA.  Ih«  pnipwty  was  to  be  ooncidered  part  of  the 
luvCfe'i  penonal  estate  for  what  It  was  worth  applied, 
or  Bi%bt  apply,  for  the  purpoaes  of  adminiatration 
dndng  the  IvuUjb's  Iife«  They  did  not  conceal  their 
opiMoA  tiui€»  la  the  event  ot  the  lonatio  djlng  intestate^ 
an#  hli  seal  estale  and  personal  estate  beooming 
sepmtted,  the  heir  would  have  had  a  better  eDsdn  to  the 
WottonBeseettEatate  than  the  next  of  kin.  So  that  on 
twa  points,  one  of  which  goea  to  the  root  of  the  decision 


of  the  Gourt  of  Appeal,  the  oounsel  for  the  respoodesti 
were  at  odda  with  the  judgments  they  attempted  to 
support.  It  seemed  to  me  tiiat,  if  they  bad  not  ben 
hampered  by  those  judgments  in  their  fsTOTu,  tbey 
would  have  preferred  to  argue,  as  tlsey  appear  to  htio 
argued  before  the  Gourt  of  Appeal,  that  the  declintioB 
of  the  Lords  Justices  had  no  effect  at  alL  Aad  rightly. 
The  truth  is,  yon  must  either  give  the  order  and  ca. 
veyance  their  full  meaning  and  efTeot,  or  you  mostholi 
that  the  declaration  that  the  property  was  to  be  con- 
sidered personal  estate  had  no  force  or  opentfam  vtut- 
eTer,  and  that  the  order  of  the  Lords  Justices  vu  1 
blunder.  For  the  reasons  I  have  given  I  dsdineto 
adopt  the  latter  alternative.  I  thfaik  it  wss  the  ditj  o< 
the  Gourt  in  Lunacy  to  preaerve  the  chsracter  o(  tks 
lunatic's  property.  I  thinJC  the  court  plainly  inteodei 
to  do  so.  I  think  the  order  and  oonvejanoa  wen 
effectual  for  the  purpose.  And  therefore  i  «  o< 
opinion  that  the  order  of  the  Gourt  of  Appeal  nut  bt 
reversed. 

OrdtT  appealed  from  revereed;  decree  of  fht  ^'1 
Bench  DivieUm  reetored;  rnpondenU  to  pofkt^' 
lant  the  eoeti  hoth  in  the  Home  of  Lords  ai  Mps; 
eauie  remitted  to  the  Queen's  Bench  Divieion, 

Solicitor  for  the  appellant.  The  Solieiiar  0/  IM 
Bevenue, 

Solicitors  for  the  respondents.  Hunters,  Q^s^^^ 
Haynts;  Buker,  Folder,  dk  Upperion, 


From  G.  A.  (England).  Nov.  il, li 

SioiroB  V.  Fowls,  (a.) 

Debtors  Act,  1869  (32  <fi  33  Vict.  c.  62),  s.  5-M^ 
summone-^Commitment  order — DirecHon  to  mfni 
iseue  of  vfarrant  during  payment  of  imtalnmtL 

Judgment  wai  recovered  in  a  county  oowt  ofM « 
defendant^  who  wa$  ordered  to  pay  £20  in  a  fottm^ 
Upon  default  in  pa/yment,  a  judgment  summssi  «• 
tahen  out  and  an  erdir  made  to  eommxt  ihs  de/cadaalUi 
prieon  for  ten  days.  The  judge,  however,  diredd^ 
the  warrant  should  not  issue  if  the  defendant  petf  ^ 
etalments  of  £4  a  month. 

Htld,  (Aol  the  order  woe  made  in  reepect  of^l^ 
default  inpayment  of  £20,  and  not  in  onfiapofioao/t 
default  in  payment  of  £4,  and  that  the  judge  had  jsnt* 
diction  to  make  the  order  under  section  6  of  the  JMn 
Act,  1869. 

Dedaion  of  the  Gourt  of  Appeal  (reported  35  W.  & 
130, 18  Q.  B.  D.  213)  reversed. 

Tbia  was  an  appeal  from  a  decirion  of  the  Qmtd 
Appeal  (Lord  Esber,  M.B.,  and  Lindl^  sai  I^ 
L.JJ.),  affltming  a  dedaion  of  the  Queen's  Banbh  M* 
fiicB  (Lord  Goleiidge,  OJ.,  and  Manisty,  J.). 

On  the  7th  of  Jannaiy,  In  an  action  of  te«^ 
Foude,  the  plaintifE  recovered  judgment  agriiit  tti 
defendant  for  £67  ia.  6d.  debt  and  oestB^  and  ths  *- 
fendant  was  ordered  to  pay  bgr  two  inatalaisnli  fl^^ 
the  21st  of  Jannary,  and  tbe  balanoe  on  the  M^ 
Febmaiy.  Defanlt  wna  made  in  tlw  paymMtof  » 
first  instalment^  and  a  judgment  snnnBona  wis  9>**^ 
the  defendant.  On  ttie  4th  of  Mareh  evftaos  ^ 
given  that  the  defendant  hnd  had  mens  to  P9^^ 
stalmeBt  of  £20,  and  tbe  jnige  indoned  tte  mu^ 
SB  follows:—'*  Oonuttttanant, ten dnye.  Suspend i^|g 
£4- monthly,  firae  pf^nsent  In  fonrtesB  daysL**  Of 
made  hf  the  teyfAmi  for  hie  own  nse  xa  t^ 
"  Foorlsen dnyn.  £4aaMrtii.''  Theeritomf^ 
in  «fae  da Itiiirt  Snattaene  Bbek  ly  the  jBjIjj^ 

(a.)  fieportadbyaG.:IiraKRTaouor%a^.rBtf^*' 
at-Law. 
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lenns : — **  Oommitiaent 
I  da/B.    Maani." 

The  l«o  flfel  instalmonto  ooly  were  paid. 

Od  tiie  18tti  of  June,  in  enewer  to  an  applioation  by 
tiie  deiendantrs  aolioitor  for  a  eopy  of  Ihe  order  of  the 
M  qC  Maioh,  the  ngietrar  lopUed  as  foUowe  :— '<  Order 
aade«h  Maieh,  1886 :  iS4  to  bo  paid  18th  Haroh,  1886, 
and  eadi  snoaeeding  oalendar  monUi.  If  not  so  paid 
VBRut  of  oommitmant  might  be  itaaed.  The  May  pay- 
neal  nofarine,  the  Jane  payment  ie  doe  to-day."  Tide 
Ttffkf  wu  atamped  with  the  aeal  of  the  ooanty  ooart. 

An  Older  of  oommitment  was  aftenrarda  drawn  ap  and 
ianed.  Thia  older  wae  dated  the  4th  of  Notember,  and 
waf  in  reepeet  of  the  non-payment  of  the  balanoe  of  £80 
and  16s.  coats,  after  deducting  the  two  instalmenta  of  JS4 
eaeh  whioh  had  been  paid. 

;A.iiile  nisi  for  ti&e  ieane  of  a  writ  of  prohibition,  di- 
Rfltedtothe  eonnty  court  jadge  and  the  plaintiff,  was 
made  abeolote  by  the  Divisional  Coort,  and  the  dedMon 
was  af&nned  by  the  Court  of  Appeal. 

The  oounty  qpurt  judge  appealed  to  the  House  of 
Lords. 

For.  S2,  84.— Sir  B.  E.  Waiter,  A.Q.j  and  S,  8. 
WrigJU  (Sir  E.  Clarke,  8.G.,  with  them),  for  the  appel- 
lanL-- The  order  for  oommitment  was  in  respeot  of  the 
default  in  payment  of  the  instalment  of  £80.  The 
dfaeeotioa  aa  to  £4  a  month  was  only  to  the  registrar,  and 
waa  not  part  of  the  order.  The  Oommitment  Summons 
Book  shows  the  true  order.  The  registrar  had  no  author- 
\tj  to  write  the  letter  he  did. 

They  referred  to  Kemp  r.  Neville,  10  0.  B.  N.  6.  633, 
9  W.  B.  C.  L.  Dig.  84 ;  Sinizenich  ▼.  Lueaa,  1  Efp.  43 ; 
(Tram  ▼•  Akton,  1  F.  &  F.  18 ;  Andrew  t.  Marrf$,  1 
Q.  B.  3 ;  Ex  parU  Kinning,  4  0.  B.  507 ;  Kinning*e 
ease,  10  Q.  B.  730;  Ex  parte  O'NeOl,  10  0.  B.  67; 
AUey  ▼.  DdU,  10  0.  B.  68 ;  2>9W8  ▼.  Bihy,  11  0.  B. 
434 ;  Daviee  t.  Fldeher,  1  W.  B.  367,  8  E.  d;  B.  871 ; 
Ex  parie  JTosfer,  33  W.  B.  606,  14  Q.  B.  D.  597;  In 
re  Dibkre  At*,  82  L.  T.  N.  S.  666 ;  Jfams  t.  Ingram, 
88  W.  B.  434,  13  Ob.  P.  338. 

8ir  ST.  Jmmee,  Q.O.,  and  WaUaoe  {WiUi$,  Q.O.,  with 
tliaflo),  fortbereapoBdent^-"The  order  was  an  anticipa- 
tory one;  itwna  an  order  for  payment  by  instalmenta 

anbatitirted  for  ^e  original  orflw  to  pay  £80.    It  is 

dmlybad. 

BirB.E*  WfSbskr  ssplled. 

Nov;  84. — ^Lord  Halsbubt,  0. — ^In  this  oase  I  desire  to 
si^  at  onee  that  if  I  understood  the  facts  to  be  as  assumed 
bj  ti^e  Iiovd  C%ief  JustLoe  and  by  the  Oourt  of  Appeal  I 
durald  entirely  agf  ee  with  the  law  which  they  have  laid 
down  in  their  Judgments. 

The  two   different    propositions    whioh    haTo    been 

•nggaated  as  guiding  the  interpretation  of  the  statute 

axe  aa  distinct  as  anything  can  be.    The  Debtors  Act,  in 

ttat  reqpect  giving  the  jurisdiction  to  the  judges  both  of 

Oe  fil^h  Oourt  and  of  the  county  court,  although  ezer- 

1  under  difCerent  conditions,  has  prescribed  that  there 

be  in  subatance  an  abolition  of  imprisonment  for 

M»^  but  haa  also  provided  that  if  a  debtor  having 

bad  the  means,  or  having  the  moans  at  the  time  when 

Die  matter  comes  for  adjudication  before  either  the 

judge  of  the  High  Coart  or  the  oounty  ooort  judge, 

vOfoUj  refuses  to  pay  or  has  impropedy  spent  the 

wAdch  he  had  after  the  date  of  the  judgment, 

BB  not  applied  it  as  he   should  have  dono  in 

far  the  purpose  of   satisfying  the   creditor's 

there  shall  than  be  a  juxisdietion,  exercised  by 

vper  judge  esaioUMs  the  juBsdiotion,of  sending 

hiM  to  yrisoa,  and  that  that  aanding  of  him  to  prison 

abaU  be  a  punishment  to  him  for  the  oflenoe  which  upon 

Ihflft  kjppoihesis  he  haa  already  oommittad,  inaamuoh  as 

tte  A«t  ipadally  proiidaa  that  that  impriaonnant  shall 


not  be  in  aatisfaotion  of  the  debt — it  is  an  imprisonment 
for  the  ofienoe  which  he  has  already  committed. 

In  this  particular  case  there  are  two  views  sugg  '4ted 
as  being,  the  one  or  the  other,  the  true  view  of  the  facts. 
A  oertain  debt  waa  due  by  this  debtor,  and  on  the  4th  of 
Mareh,  the  debtor  having  been  at  a  previous  oourt 
ordered  to  pay  £80,  the  matter  is  brought  before  the 
Judge.  It  is  suggests i  on  the  one  side  that  what 
happened  was  that  the  lefltrned  judge  made  an  inquiry 
into  the  means  of  the  debtor  and  ascertained  on  that 
4th  of  March  that  he  either  had  had,  or  had  at  that 
date  (it  is  immaterial  to  inquire  whioh),  means  whereby 
that  debt  might  have  been  discharged,  and  that  having 
adjttdioated  that  he  had  or  had  had  that  £20  he  had 
refused  or  neglected  to  pay  it,  and  that  thereupon  the 
learned  judge  directed  an  ord^r  for  his  committal  for 
ten  days  for  the  offence  whioh  at  that  date — namely, 
the  4tli  of  March-^was  alxeadf  consummate,  bat  that 
he  gave  a  direction  to  the  registrar  of  the  oourt  in  can- 
sequence  of  somettiiDg  which  passed  between  the 
plaintiff  and  the  defendant  in  the  cause  that,  although 
that  waizant  of  oommitment  might  then  and  there  have 
issaed  because  the  offeaee  had  already  been  committed, 
yet  it  might  be  suspended  and  not  put  into  execution  if 
the  debtor  paid  £4  a  month  in  discharge  of  the  debt 
which  he  had  so  owed  and  had  ao  wif ally  refused  or 
neglected  to  pay. 

If  that  is  the  view  of  the  f  Mts  it  does  not  appear  to 
be  doubted  that  that  was  within  the  legal  oompetenoy  of 
the  judge*  What  happenel  afberwards,  whether  the 
man  had  means  or  had  not,  whether  ho  did  comply  with 
the  conditions  into  whioh  he  had  entered  or  not,  conld 
in  logic  or  good  sense  have  no  relation  to  the  offoaoe 
wliich  on  the  4th  of  March  was  already  oonsummate. 
But  the  extreme  rigour  of  the  law  aught  be  relaxed  in 
his  eaae  if,  instead  of  continuing  his  refusal  or  neglect 
to  pay,  he  had  oomplied  with  what  the  plaintiff  in  the 
cause  waa  satiafled  with — namely,  the  gradual  wiping 
off  of  the  debt  by  the  payment  of  £4  a  month.  And  I 
do  not  think  that  any  one  observation  of  the  learned 
judges  in  the  courts  below,  with  the  single  exception, 
perhaps,  of  Lopes,  L.  J.,  seems  to  throw  any  doubt  upon 
auoh  a  course  being  legal.  Lopes,  L.J.,  however, 
rather  indicatea  that  it  might  be  a  soitol  oiceuitoaa 
evasion  of  the  Act  of  Pdirliamaat. 

On  the  other  hand,  it  is  snggeeted  that  the  facts  of 
the  case  were  these :  that  the  £80  being  due  the  parties 
appeared  before  the  learned  judg?,  and  that  the  learaad 
Judge  made  no  order  for  commitment  far  the  non- 
payment of  the  £20,  because  as  the  whole  thing  took 
place  on  the  4th  of  Maioh  I  suppose  it  would  be  too 
unreasonable  and  abenrd  to  suppose  that  lie  made  tiao 
oontradictory  orders  at  the  same  time — that  whet  ho  did 
waa  to  make  a  substituted  order  with  regard  to  the  £80 
with  which  the  previous  order  had  dealt,  and  to  reduce 
the  amount  payable  to  instalments  of  £4  a  month.  The 
queation  of  fact  for  your  lordships  to  detersiine  upon 
those  mafteriftls  resolves  itself  into  this  queation.  What 
waa  it  that  the  learned  judge  did  at  that  date,  end  was 
tiiere  any  anbatituted  order  made  F 

I  have  no  doubt  that  the  learned  judge  would,  under 
the  Debtors  Act,  have  the  power  and  authority  to  aako 
such  an  order  had  he  been  so  minded.  But  the  anawer 
appeara  to  me  to  be  overwhelmingly  oonduaive.  Tliere 
ia  not  a  fragment  of  evidence  of  any  aueh  order  baaing 
been  made  at  all.  Oa  the  contrary,  in  the  form  which 
is  relied  upon  in  argument  by  the  respondent^  '*I 
hereby  certify  that  the  above  ia  a  true  copy  of  an  entry 
in  the  snmmonaea  for  oommitment,  interpleadei^  and 
minute  of  ciders  thereon,"  I  find  that  every  one  of  the 
entries  inoladed  in  that  certificate  is  abselataly  iaaon- 
alatant  with  the  existence  of  any  such  order  aa  it  is 
suggastad  to  year  loadships  waa  made.  I  find  that  the 
ammut  for  whieh  the  sumBnons  waa  iasaed  was  £80. 
I  find  that  the  order  ia  aot  an  oidoc  for  d4,  with  the 
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additional  directicn  tb«t  !f  not  paid  the  pereon  is  to  be 
committed,  but  I  find  '* Commitment  ten  days:  aub- 
pendf  d  fonrteen  dayv."  What  does  that  mean  ?  If  the 
order  which  is  now  suggested  was  made — namely,  that 
the  instalment  was  altered  from  £80  to  £4— and  that 
that  was  to  be  paid  in  fntare,  how  oonld  there  be  any 
commitment  for  ten  days  P  There  was  no  default  made, 
and  the  commitment  for  ten  days  wonld  have  been 
totally  Inappropriate,  for  the  Judge  could  not  possibly 
anticipate  that  the  order  would  not  be  obeyed. 

When  one  looka  at  the  order  for  commitment  which 
was  ultimately  itsued,  it  appears  to  be  very  clear  in  its 
termf •  Thoee  terms  are  *'  Whereas  the  defendant  hath 
made  default  in  payment  of"  Whatp  «  Of  £20  I60.," 
the  odd  168.  being  the  cost  of  the  hearing  I  suppose ; 
**  And  whereas  a  summons  was  at  the  instance  of  the 
plaintiff  duly  issued  out  of  this  court  by  which  the 
defendant  was  required  to  appear  personally  at  tbi^ 
court  on  the  4th  day  of  March,  1886,  to  be  examined 
on  oath  touching  the  means  he  had  then,  or  had  had 
since  the  date  of  the  Judgment,  to  satisfy  the  sum  then 
due  and  payable  in  purauanoe  of  the  Judgment,  and  to 
show  cause  why  he  should  not  be  committed  to  prison 
for  such  default  '* ;  "'  And  whereas  at  the  hearing  of  the 
said  summons  it  has  now  been  profed  to  the  satisfaction 
of  the  court  that  the  defendant  now  has  [or  has  had] 
since  the  date  of  the  Judgment  the  means  to  pay  the 
sum  then  due  and  payable  in  pursuance  of  the  Judg- 
ment, and  has  refused  [or  neglected]  to  pay  the  same, 
and  the  defendant  has  shown  no  cause  why  he  should 
not  be  committed  to  prison ;  now,  therefore,  it  is 
ordered  that  for  such  default  as  aforesaid,"  for  the  non- 
payment of  the  £20  which  he  had  the  means  of  paying 
on  the  4th  of  March,  '*the  defendant  shall  be  com- 
mitted to  prison  for  ten  days." 

Kfery  document  in  the  cause  appears  to  me  to  bear 
the  same  meaning.  Even  the  document  upon  which  so 
much  reliance  has  been  placed,  the  note  made  by  the 
registrar  upon  a  scrap  of  paper,  seems  to  be  in  aooord- 
anoe  with  the  note  of  the  learned  Judge.  What  I  should 
understand  that  to  mean  was  that  the  order  had  then 
been  made  by  the  Judge  for  commitment  for  ten  days, 
but  that  it  was  to  be  suspended  for  fourteen  days,  and 
that  the  condition  upon  which  the  warrant  was  to  lie  in 
the  office  and  not  to  be  gfTcn  out  to  the  high  bailiff  for 
execution  was  the  payment  of  £4. 

If  that  is  the  true  view  of  the  matter  what  is  the  error, 
what  is  the  mischief,  what  is  the  objection  on  the  part 
of  the  defendant  of  which  he  has  a  right  to  complain  P 
He  is  not  being  adjudicated,  as  Sir  Henry  James  put  it, 
in  default  for  his  not  having  the  £4  at  the  end  of  the 
fourteen  days,  but  what  he  is  adjudicated  as  guilty  of 
contempt  for,  and  what  he  is  sent  to  prison  for,  is  what 
the  Judge  has  found  as  a  fact  upon  the  Judicial  evidence 
before  him — ^namely,  that  on  the  4th  of  March  he  had 
the  £20  and  did  not  pay  it.  I  cannot  help  thinking  that 
some  oonfualon  has  been  created  by  the  ambiguous  use 
of  the  word  **  order "  without  desoribfoig  what  order, 
and  of  the  word  "direction"  without  describing  what 
direction.  This  was  au  order  of  commitment  for  ten 
days  for  the  non-payment  of  the  £20  on  the  4th  of 
March,  and  has  no  relation  to  the  payment  or  the  non- 
payment of  the  £4  at  any  subsequent  date. 

Under  these  ciioumstances  it  seems  to  me  that  the 
learned  Judge  had  full  Jurisdiction  to  make  the  order 
which  in  fact  I  find  he  did  make,  and,  if  so,  of  course 
this  writ  of  prohibition  cannot  be  sustained. 

I  desire  to  say  one  word  as  to  the  letter  of  the  solioitor 
on  the  one  side  and  the  reply  of  the  person  professing  to 
act  under  the  orders  of  the  oouit  on  the  other.  It 
seems  to  me  to  have  been  an  irregular  proceeding  from 
beginning  to  end.  The  solicitor  had  no  right  to  write 
such  a  letter,  the  registrar  had  no  right  to  make  any  such 
reply.  The  registrar  was  thereby  taking  upon  himself 
to  give  an  exposition  inoontradlotion  of  what  the  Judge's 


order  really  was ;  and  I  cannot  help  thinkiog  that  that 
letter  bears  upon  the  face  of  it  a  sort  of  invitatioato  tta 
registrar  to  fall  into  the  trap  which,  as  it  appean  to  ae, 
ho  haa  fallen  Into.  I  only  desire  to  say  npoa  that 
matter  that  I  should  regard  it  as  certainly  a  nofdtjiB 
our  jurisprudence  if  the  regular  order  of  a  leuned  judge 
could  be  affected  or  qualified  or  altered  Ui  the  lUgliM 
degree  by  what  some  subordinate  offloer  of  the  oout 
thought  proper  to  say  in  wiltiag  about  it,  even  tfaoogk 
in  so  doing  he  committed  this  additional  iireguluity 
that  to  that  private  correspondence  he  thoogbt  pnpff 
to  affix  the  seal  of  the  court. 

For  these  reasons  I  move  that  the  Judgment  of  th 
court  below  be  reversed,  and  that  this  appeal  be  £kwtA, 
with  costs. 

Lord  Watson.— I  shall  c  ontent  myself  with  njiif 
that  I  entirely  concur  in  the  Judgment  wUoh  hM  bw 
propoeel  by  the  L^rd  Chancellor,  and  also  bthoniMf 
which  have  been  assigned  for  it  by  his  lordihip. 

Lord  Bbamwbll.— I  am  of  the  same  opinto  «id/flf 
the  same  reasons.    I  think  a  county  court  jirf^w"« 
do  wrong  if,  merely  because  both  parties  wwyiQag  » 
give  time,  as  was  done  here,  he  should  a^j^  "J* 
the  man  had  means  and  had  made  defiult  Uw 
same  time  if  the  whole  conduct  of  the  P«ti«  "^ 
him  was  such  as  to  reoogniz)  that  the  »*"  J?*/? 
means,  the  county  court  Judge  might  wdlid]M|W 
without  any  specific  proof  of  it.    I  think  it  ii  lap*" 
to  bear  in  mind  that  an  adjudication  of  coinmittiloBJw 
only   to    take    place  where  there   has  besa  1  w* 
default  in  payment;  because  in  truth  this  pov«« 
committal  is  not  an  imprisonment  for  debt,  tt  m  « 
imprisonment  for  past  dishonesty,  together  ftn  « 
prospect  of  the  plaintiff  getting  his  money.  ^. 

There  is  one  remark  which  I  should  like  to  ■» 
about  imprisonment  under  the  Debtors  Aot  «  "• 
nothing  to  do  with  the  parUcular  «»^»  •«*  **  r^i!^ 
useful  to  mention  it  A  learned  county  «>art  joogi 
once  told  me  that  at  first  he  used  to  make  oiwi « 
committal  for  a  short  time,  and  he  found  thsl» 
people  went  to  prison.  He  then  lengthened  tbepjw 
and  he  found  that  fewer  people  went  to  P****!  ■■* 
found  that  the  longer  the  period  for  which  Uji^ 
mitted  people  to  prison  for  not  payhig,  ^****[!n, 
the  total  amount  of  imprisonment  suffered  by  JJ^ 
because  when  they  were  committed  for  the  f ■Jj' 
weeks  they  moved  heaven  and  earth  among  their  fM» 
to  get  the  funds  and  pey  ;  whereas  if  the  temi  wi 
a  short  one  they  went  to  prison  and  on««'"*r 
punishment.  That  might  possibly  be  useful  as  a  gjw- 
I  am  not  speaking  of  my  own  experience,  but  I  ooij  ^ 
what  I  was  told.  ^|^ 

To  come  back  to  the  matter  in  hand,  '^^^.rr^ 
the  reasons  which  have  been  given  we  ought  *»  awj| 
that  there  was  here  a  finding  by  the  county  «»"  JS 
that  the  man  had  had  the  means,  and  had  ^'^^r^ 
in  paying  the  amount,  and  an  adjudication  tt^Jr  JJJl 
default  he  should  go  to  prison  for  ten  days,  btf^JJ 
was  a  direction  at  the  same  time  that  the  •"J'JSi  J 
that  order  should  be  respited  or  delayed,  ani  ■»  1 
ahould  not  be  exesuted  at  all  if  payment  wow  »^ 
according  to  the  instalments  which  were  mentlooei. 

Lord  Hbbschell.— I  quite  agree.  I  am  not  iig" 
altogether  at  the  view  taken  by  the  !•«»•*  J'Jjj, 
the  court  below  of  the  facts,  oonsidering  »•  S^ 
which  the  case  was  presented  to  them  and  ****^*5 
or  statements  which  were  made  by  the  learaejMj^ 
who  appeared  on  behalf  of  the  connty  ^"•JJiff 
think  that  we  have  probably  an  advantage  ^J^ 
had  not  with  regard  to  arrlTing  at  a  aoneet  «•»• 
facts  of  the  case. 


any  < 


I  should  be  extremely  sorry  to  be  tnpto^f^^ 
J  doubt  upon  the  view  whloh  was  expw*«"  ^ 
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learned  Master  of  the  Bolle  in  oonformity  with  that 
which  he  said  bad  been  entertaioed  by  Willi,  J.,  and 
had  been  acted  upon  by  the  judges  ;  bat  I  think  that 
in  the  present  oaee  there  was  an  inquiry  aa  to  the  means 
of  the  debtor;  there  was  the  oondaeion  that  he  was  in 
default;  there  was  an  order  for  bis  commitment  in 
respect  of  that  default ;  and  all  that  was  done  further 
was  in  mercy  to  the  person  declared  liable  to  suffer 
imprisonment,  he  was  allowed  an  opportunity  of 
escaping  from  that  liability  provided  he  made  certain 
payment!.  Now  I  do  not  think  it  is  material  how  the 
amount  of  those  payments  was  arrived  at,  whether  it 
was  according  to  what  the  Judge  thought  he  would  be 
able  to  pay,  which  was  perfectly  consistent  with  his 
having  been  in  dffaqlt  in  respect  of  past  non-pay  men  t, 
or  whether  it  was  according  to  what  the  plaintiff  was 
willing  to  take.  I  do  not  think  that  we  need  enter  into 
those  motives  at  all,  because  I  do  not  think  that  it  was 
in  respect  of  the  non-payment  of  that  sum  that  any  pro- 
ceedings were  about  to  be  taken  to  cause  the  debtor  to 
suffer  imprisonment  which  led  to  this  application  for  a 
prohibition.  But  I  desire  to  say  this  with  regard 
especially  to  what  was  urged  by  Mr.  Wallace,  that  I 
think  a  Judge  would  very  much  neglect  bis  duty  if,  in 
order  to  save  himself  the  trouble  of  inquiring  whether 
there  was  default,  and  whether  the  man  had  possessed 
the  means  of  making  payment  of  the  instalments  down 
to  that  time  ordered,  he  were  to  issue  a  warrant  of  commit- 
ment with  a  stipulation  for  suspension  if  some  smaller 
sums  were  paid,  without  having  really  arrived  at  the  con- 
clusion that  there  had  been  default  I  think  that  that 
would  be  a  most  irregular  and  improper  proceeding, 
and  one  which  might  very  well  be  called  in  question.  I 
think  that  it  would  be  an  abuse.  But  if  there  has  been 
really  in  good  faith  a  determination  and  adjudication  of 
a  past  default,  then  I  cannot  see  that  the  case  is  really 
open  to  the  objections  which  have  been  raised. 

Lord  MACKAOHTKir.-»I  concur. 

Order  appeaUd  from  reversed ;  the  reepondentto  pay 
to  the  appellant  the  eoate  of  the  appeal  to  thi$  Bouse, 

Solicitor  for  the  appellant.  Solicitor  to  the  Treaeury. 

Solicitor  for  the  respondent,  E,  A,  Ftdler. 


ffotttt  o(  flppeaU 

From  Chan.  DIt.  Feb.  3,  4,  7,  9. 

BaDELET  9.  GOKSOLIDAIED  BAinc.  (a.) 

JfUrtnerehip — Loan  to  person  engaged  in  undertaking^^ 
Participation  in  proJUs — Mortage  to  secure  loan^-' 
Test  of  partnership — Intention* 

A  loan  was  made  to  a  pereon  engaged  in  an  under- 
taking  at  a  rate  of  interest  varying  with  the  profits 
ariHng  out  of  the  underttiking,  the  amount  of  the  loan 
and  the  inUre&t  being  secured  by  a  mortgage  to  the  lender 
of  the  borrower's  interest  in  the  undertaking.  The 
torrower  became  bankrupt. 

Held,  reversing  SUrUng,  J.  (35  W.  R.  106,  34  Ch.  D. 
536),  thatt  notwithstanding  participaiion  in  profits,  no 
\partniT»hip  was  created  between  the  lender  and  the 
imnrovnr,  but  that  the  traneaction  was  a  bon6  fide  loan. 

In  deciding  the  question  of  partnership  or  no  part' 

I  nerehip  in  such  cases,  the  court  will  not  hcue  its  decieions 

upon  ieolattd  clauses  in  the  agreement,  nor  upon  such 

arcumatances  <u  participation  in  profits,  but  wiU  look  at 

the  whole  agreement.      If  it  appear  that,  under  the 

(a.)  Beported  hj  0.  HnsBBT  Bbown,  Esq.,  Barrister*at- 
Law. 


agreement  as  a  whde,  the  buiiness  wcu  a  joint  bueineu^ 
each  party  being  concerned  as  principal  and  as  agent  for 
the  other,  the  agreement  wiU  be  trecUed  as  eonstituiing  a 
partnership. 

Mollwo,  March,  &  Oo.  v.  Oourt  o(  Ward^,  L.  B.  4 
P.  C.  435,  21  IF.  E.  Dig.  167,  and  Ez  parte  Tennant, 
25  W.  R.  854,  6  Ch.  D.  ZOS,  followed. 

This  was  an  appeal  from  a  decision  of  Stirling,  J, 
(reported  35  W.  B.  106,  34  Ob.  D.  536). 

The  principal  question  in  the  case,  and  the  only  one 
calling  for  a  report  here,  was  as  to  whether  certaia 
dealings  between  the  plaintiff,  John  Badeley,  and  one 
Joseph  Melland  Smith,  and  particularly  an  indenture  of 
mortgage  dated  the  4th  of  July,  1878,  oonstitoted  a 
partnership  between  them.  This  mortgage  and  the  facts 
of  the  case,  so  far  as  may  be  necessary  for  the  present 
report,  are  set  out  In  the  report  in  the  court  below  (35 
W.  B.  106). 

Stirling,  J.,  held  that  a  partnership  was  created 
between  the  plaintiff  and  Smith,  and  held  that  the 
plaintiff  was  liable  on  that  footing.  The  plaintiff 
appealed. 

The  arguments  used  and  authorities  cited  sufflciently 
appear  in  the  Judgments. 

Bigby,  Q,C.,  Swinfen  Eady,  and  Eve,  for  the  appel- 
lant. 

Cotens" Hardy,  Q.(7.|and  Chadwyck  Healey,  for  the 
erecutora  of  one  Haworth,  who,  by  a  conntar-claim,  had 
raised  the  question  of  a  partnership  having  been  estab- 
lished between  the  plaintiff  and  Smith. 

Sir  H.  Davey,  Q.O.,  Barber,  Q.C.,  8.  Hall,  Phipson 
BeaUf  and  Tanner,  tot  the  other  defendants. 

Cotton,  L.J. — ^This  case  turns  upon  one  important 
point — namely,  as  to  whether  there  was  or  was  not  a 
partnership  between  the  plaintiff  and  Smith.  On  this 
point  the  Judgment  of  Stirling,  J.,  was  unfavourable  to 
the  plaintiff.  With  that  Judgment  I  do  not  agree.  The 
principle  upon  which  this  case  should  in  my  opinion  be 
decided  is  found  in  the  oases  of  Ew  parte  2*eiinanif, 
25  W.  B.  854,  6  Oh.  D,  303,  and  Mollwo,  March,  A 
Co.  V.  Court  of  Wards,  4  P.  0.  at  p.  435.  What  ii 
the  law  applicable  to  such  cases  P  It  is  thus  stated 
in  the  Judgment  in  MoUwo,  March,  <fe  Co.  t.  Court 
of  Wards,  as  quoted  by  Jesoel,  M.EL,  in  Pooley  t. 
Driver,  25  W,  E.  p.  163,  6  €b.  D.,  p.  474:  ^'If 
cases  should  occur  where  any  persons,  under  the  gui«e 
of  such  an  arrangement,"  that  is,  the  guise  of  an  arrange- 
ment as  creditor  and  debtor,  '*are  really  trading  aa 
principals,  and  putting  forward,  as  ostensible  traders, 
others  who  are  really  their  agents,  they  must  not  hope 
by  such  devices  to  osoape  liability ;  for  the  law  in  caaat 
of  this  kind  will  look  at  the  body  and  substance  of  the 
arrangements,  and  fasten  responsibility  on  the  parties 
according  to  their  true  and  real  character."  And  in  Ex 
parte  Tennant,  where  the  principle  applicable  was  the 
same  aa  that  which  governs  the  present  case,  I  thus 
expressed  myself  :  **  Now  as  to  participation  in  profits, 
there  is,  no  doubt,  a  clause  in  the  agreement  which  for 
the  purpose  of  my  Judgment  I  will  assume  to  amount  to 
a  participation  in  profits.  •  •  •  And  I  take  it  the 
law  is  this,  that  participation  in  profits  is  not  now 
conclusive  evidence  of  the  existence  of  a  partnership^  but 
it  is  one  of  the  droumstanoes,  and  a  very  strong  one, 
which  are  to  be  taken  into  oonalderation  for  the  purpose 
of  seeing  whether  or  not  a  partnership  exiitB,  that  is  to 
say,  whether  there  was  a  Joint  business,  or,  putting  it  in 
another  way,  whether  the  parties  were  carrying  on  the 
business  as  principals  and  as  agents  for  each  other, 
whether  it  is  a  Johut  business,  or  the  business  of  one  only. 
Now  let  US  see  what  is  said  by  Lord  Blackburn  in 
BuUen  ▼•  Sharp,  14  W.  B.  338,  L.  B.  1  G.  p:  86, 112  : 
« I  think  that  the  ratio  decidendi  of  Cox  v.  Hickman,  8 
H.  L.  0.  268,  is  that  the  proposition  laid  down  in  Waugh 
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T»  Corwer^  S  H*  Bl.  S 85— viz.  that  the  participation  in 
the  psnfita  oC  a  bnaineaa  does  of  itaalf  by  operation  of  law 
conatitate  a  partnenhip— ia  not  a  correct*  statement  of 
the  law  of  England '  (It  has  not  been  overroled,  but  it  is 
qnalified  certainly)  'but  that  the  true  qnestton  ia,  as 
stated  by  Lord  Oranworth,  whether  the  trade  is  carried 
on  on  behalf  of  the  person  sought  to  be  charged  as  a 
partner,  the  participation  in  the  profita  being  a  moat 
important  clement  in  determining  that  question,  bnt  not 
being  in  itself  dedf ife ;  the  teet  being,  lo  the  language 
of  Lord  Wensleydale,  whether  it  is  such  a  participation  of 
profits  as  to  constitute  the  relation  of  principal  and  agent 
between  the  person  taking  the  profits  and  those  actually 
carrying  on  the  business.'  Certainly  the  Master  of  the 
Bolls  does  not  in  any  way  dissent  from  the  proposition 
of  law  CO  laid  down,  because  he  quotes  with  approTal  the 
authority  of  Mr.  Justice  Lindley,  stating  the  rule  in 
substantially  the  same  way.  Tbe  Master  of  the 
Bolls,  in  Pooley  ▼.  Driver,  5  Ch.  D.  481,  says : — 'I  may 
cite,  further,  from  p.  45  of  the  3rd  edition  of 
Mr.  Lindley's  t>ook,  considering  that  gentleman  is 
now  a  Judge,  the  conclusion  that  he  comes  to  as  to  the 
eiXect  of  the  case  of  Cox  ▼.  Eickman,  8  H.  L.  Gas.  268, 
*  that  primd  facie  the  relation  of  principal  and  agent  is 
constituted  by  an  agreement  entitling  one  person  to 
share  the  profits  made  by  another  to  an  indefinite 
extent ;  but  that  this  inference  is  displaced  if  it  appeara 
from  the  whole  agreement  that  no  partnership  or  sgency 
was  really  intended.'  Bo  that  the  Master  of  the  Bolls, 
Mr.  Justice  Lindley,  and  Lord  Blackburn  all  agree  that 
what  you  must  look  at  is  whether  the  relation  of  prin- 
cipal and  agent  ezisted|  a  participation  in  profits  not 
necessarily  constituting  a  partnership,  but  being  a 
matter  which  is  to  be  considered,  and  which  may  be, 
conclusive  if  there  is  nothing  else  to  prevent  there  being 
a  partnership."  So  while  thf  re  are  dicta  to  the  eflect 
that  participation  in  profits  may  estabUah  or  fnmiah 
evidence  that  there  was  a  joint  business — <.e.,  a  partner- 
ship— yet  where  raeh  participation  depends  upon  a 
danae  in  an  agreement,  the  court  must  examine  the 
whole  agreement  to  ascertain  whether  it  was  an  agrae- 
ment  for  a  loan  or  a  partnership. 

The  mortgage  deed  under  which  the  partnerahip  is 
sought  to  be  established  is  peculiar.  The  object  of  the 
advance  is  to  enable  Smith  to  carry  on  his  contract  with 
tbe  railway  company ;  and  the  security  to  Badeley  is 
whatever  Smith  ahould  get  from  the  railway  company. 
The  contract  waa  to  be  carried  on  by  Smith ;  but  the 
loan  waa  not  merely  a  loan  to  the  busineasy  as  in 
Iklha$9if%  can,  26  W.  B.  888,  7  Oh.  D.  511.  Smith 
was  to  go  on  with  the  contract,  and  povrer  was  reserved 
to  Badeley  to  take  it  over  and  make  it  effectual,  in 
Older  to  duly  to  keep  up  the  value  of  hia  security. 

It  was  said  that  a  share  of  profits  was  secured  to  Badeley, 
notwithstanding  tiiat  the  loan  might  be  previously  paid 
ofl.  This  is  nbt  inoonsastent  with  the  transaction  being 
really  a  loan  to  Smith,  but  was  by  way  of  oonaideratlon 
for  the  risk  inrolved  in  the  loan.  Badeley  incurring 
sneh  riik,  the  right  waa  reserved  to  him  to  get  fen  per 
cent,  of  the  proflt^i  after  making  a  suitable  allowance 
far  the  work  and  labour  of  8mith ;  and  there  is  nothing 
in  tfaia  pointiBg  to  a  device,  to  mask  a  aecret  partner- 
ship. 

LetteiabctweentheplafaitiilandSmithhavebeen  refined 
to,  in  which  the  plaintiff  usee  the  expreerion  "  working 
capital,"  or  saja,  **  hb  should  do  so  and  so,"  or  speaks 
of  a  *<  aervaat  of  ova/'  ''ourhiterests,"  «  our  work."  Li 
some  of  ti&e  letter^  capital  is  diitinguished  from  interest  i 
but  nowhere  does  the  plaintiff  speak  of  '^our  capital"  or 
treat  the  capitaLas  a  common  fund  of  himself  and  Smith. 
And  such  expreaakms  aa  I  have  referred  to  are  explafned 
hy  the  fact  that  both  the  plaiatiff  and  Smith  were  inter* 
eatedinthesnocaeaof  the  contract;  but  the  distfnotkm 
remains  between  the  preasnt  oaae  and  oaaea  where  the 
bmsineit  is  so  carried  on  t^  each  on  behalf  of  and  as 


agent  for  the  other  as  to  constitute  a  partustiUp.  k 
my  opinion  the  Judgment  of  Stirling,  J.,  must  oafth 
point  be  reversed,  and  tbe  counter-cUim  brooght  bj  tks 
executors  of  Haworth  must  be  dismissed. 

[EUs  lordship  then  proceeded  to  deal  with  oMsii 
questiona  of  priority  between  different  bummbiinociib 
which  do  not  call  for  a  report,  holding  that  oa  that 
queetiona  the  Judgment  of  StirUng,  J.,  aut  k 
alBrmed.] 

LxHSLBT,  L.  J.-— I  am  of  the  same  opiaioB.    Aiiotti 
question  of  partnership,  Stirling,  J.,  considered,  tariff 
his  decision  upon  participation  in  profits  sad  ooMi 
expressions  in  the  agreement  and  in  theeoiraipaadesi^ 
that  there  waa  a  partnerahip  between  ths  pliiittt  oi 
Smith.    But  we  must  look  at  the  real  sgPMBnt,lki 
whole  of  it,  and  not  infer  a  partnership  mndf  bam  thi 
fact  of  pflurttdpation  in  profits.     In  my  opisioi  tki 
principle  was  correotiy  stated   in  ths  Priry  CmmI 
in  the  case  of  MoUwOt  March,  A  Co,  ^.  Gmi^ 
Wards,  at  p.  433  :  *«lt  was  contended  at  tbe  te  IM 
whatever  may  have  been  the  intention  a  paitiefpitisih 
the  net  profits  of  the  tmsinees  waa  fai  oontai|Mi  of 
law  such  cogent  evidence  of  partneirshiptliiltpf* 
sumption  arose  sufOcient  to  establish  as  v^  M 
parties  that  relation  unless  rebutted  by  ote  linn- 
stances.    It  appeaza  to  their  lordships  thst  fteidtd 
construction  involved  in  this  contention  is  too  attid, 
for  it  takes  one  term  only  of  the  contract  asdit  aa 
raises  a  presumption  upon  it ;  whereas  the  vl'"^  "^ 
of  the  agreement  and  all  its  terms  ought  tc  >»  j^ 
at  before  any  preaumption  of  Intention  can  pio|«4^ 
made  at  all." 

Stirling,  J«,  has,  in  my  opinion,  fallen  bio  env  ■ 
picking  out  certain  dauaes  in  the  agreeuieati  nd  ■* 
looking  at  the  agreement  aa  a  whole.  I  may  point  <4 
that  in  this  case  there  is  no  provision  as  to  P«tidpii|* 
in  loss,  88  ini\Kiley  v.Dnver  and  m  M^aai^i  ceie.  TH 
transaction,  as  it  seems  to  me,  was  a  boa«  )fi^  ^' 
and  no  partnership  waa  created*  On  the  other  poisti  a 
the  case  I  also  agree  with  Cotton,  L.  J. 

Bowsa,  LJ.,  concurred. 

SoUdtors,  Kaah,  Fields  4f  Withers;  S^J 
TrtmdUn;  Phdpe^  Sidgwiek,  A  BiddU;  Roib»P^ 
Rawle,  A  Co.;  W.  P.  T.  Wallie;  Le  BwtfJ 
Oakley;  Trindere  A  Romer ;  Batten,  ProJUt,JtS»', 
TerreU  A  Co. 


Prom  Q.  B.  Div.  ^^^ 

GtnAY  V.  Hopper.  (tf.J 
County  eouri^Olaim  indorsed  on  wril  eaodtMngi^^ 
Reduction  below  £50  by  judgment  under  anfefl*^ 
JuriedicUon  to  order  trial  in  county  ooeai-'^Jf^ 
OourU  Aet,  1856  (19  A  20  7ieL  c  108),  f.  2<. 

By  eection  26  of  19  A  20  Fi'cf.  c.  108,  w^^ 
ocfton  of  contract,  the  daim  indorsed  on  the  «rtf<*^ 
£50,  but  «  is  redueod  by  payment  into  eomi,  yw*S 
an  admitted  set^f,  or  otherwise,  to  a  sarn  ao<  «*"«*•» 
£50,"  a  fudge  may  order  that  the  easm  Utrid^* 
county  court* 

Held,  that  the  words  "  or  otherwise**  indeiei^^ 
of  the  claim  being  redueed  afkr  action  ftrosyM;  J 
that,  therefore,  where  the  daim  was  redueed  to  « ly 
exceeding  £50  by  judgment  under  order  14,  fi^^rzu 
thereof,  there  was  jurisdietUm  to  order  that  the (f^'' 
tried  in  a  county  court.  ^^ 

Judgment  of  the  Queen's  Bench  Dividon  (8Bte,^  '<*» 
affirmed. 

Appeal  by  the  defendiant  from  a  deddoad  th«'^ 
sional  Oout  (anle^  p.  716).  ^^^^^ 


(a.)  Beported  by  W.  F.  Baxrt,  Ksq.,  Barriiter-«t' 
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Owm  or  ArrxAh. 

Gray  v.  Hoppbb. — Oooh  v.  Allcock. 

OOUBT  OF  ApPBAL. 

The  claim  indorsed  upon  the  writ  was  for  £66  money 
dof.  The  plaintiff  obtained  jadgment  uader  order  14 
for£88,  whioh  was  paid,  the  defendant  having  liberty 
todifend  as  to  the  residue  of  the  dlaiin.  After  i«8ae 
joined  the  plaiatifl  applied  for  an  oidei  that  the  cause 
should  be  tried  in  the  oonnty  oonrt  of  Kewoastle-apon- 
l^Pi  porsoant  to  section  26  of  the  Oonnty  Ooorts  Aot, 
1856.  The  district  registrar  of  Kewoastle  made  tbe 
otdar,  and  this  order  was  affirmed  by  the  Jndga  at 
chambm  and  the  Divisional  Goart. 

19  &  SO  Yiot  0.  108,  s.  26.—*'  Where»  in  my  action 
of  oontnct  brought  in  a  superior  court,  the  claim 
indoned  on  the  writ  does  not  exceed  fifty  ponnds,  or 
when  inch  claim,  though  it  originally  exoMded  fifty 
pooods,  18  reduced  by  payment  into  oonrt,  payment,  an 
adodtted  aet-cfl,  or  otherwlM,  to  a  sum  not  exceeding 
flf iy  pouods,  a  judge  of  a  superior  oonrt,  on  the  appli- 
ntioQ  ol  either  party,  after  issue  joined,  may,  in  his 
discretion  and  on  such  tsrmvas  he  shaU  think  fit,  order 
that  the  cause  be  tried  in  any  county  court  which  he 
ahalljauBe." 


Tindal  Atkinson^  for  the  defendant. — ^There  was  no 
jurisdiction  to  remit  the  cause  for  trial  under  section  26 
of  the  County  Courts  Act,  1856.  The  words  "  or  other- 
wise "  coming  immediately  after  *'  payment,  an  admitted 
set-off  *'  must  be  read  ifuBdem  generis  with  them  as 
referring  to  something  before  action  brought.  That  was 
the  construction  placed  upon  similar  words  in  section  7 
of  the  County  Courts  Act,  1867 :  Oehome  t.  Bamburg, 
94  W.  B.  161,  1  Ex.  D.  48;  FosUr  ▼.  Uiherwood,  26 
W.  B.  91, 3  £x.  D.  1.  In  that  section  the  words  **  pay- 
ment into  court "  are  omitted,  but  those  wwds  do  not 
immediately  precede  ''or  otherwisei,'*  and  these  latter 
words  most  be  construed  fjnidem  generU  with  those  that 
immediately  precede  them.  This  mode  of  reducing  the 
claim  nnder  order  14  was  unknown  at  the  time  of  the 
passing  of  the  Act  of  1856. 

He  also  referred  to  LewU  ▼•  LewU,  antfi^  p.  63,  20 
a  B.  D.  56. 

Freneft,  Q.C,  and  H.  Newson,  for  the  plaintiff.— The 
words  *'or  otherwise"  follow  three  particular  expres- 
sions, one  of  which  at  any  rate  refers  to  something  hap« 
peoiug  after  action  brought.  Therefore  the  generality 
of  the  words  cannot  be  limited  by  the  preceding  par- 
ticular words. 

Lord  EansB,  K.B.— In  my  opinion  this  appeal  must 
be  dismisaed.  As  was  pointed  out  by  Bramwdl,  hJ,^  in 
I'iMier  ▼•  Ihherufoodf  the  wording  of  the  two  County 
Oonrta  Acts  are  different.  We  have  to  apply  the  well- 
kDown  role  that,  where  particular  words  of  limited 
mmmlirg  are  followed  by  general  words,  the  general 
words  moat  be  read  ejmdem  geiuru  with  the  particular. 
In  F'mBitT  T.  Usherwoodf  decided  upon  section  7  of  the 
€Jounty  Courts  Act,  1867,  this  court  held  that  the  words 
■*  pa  J  meat "  and  "  set-off  "  meant  payment  and  set-off 
before  action  brought.  It  followed  that  the  words  "  or 
otherwise  "  also  referred  to  something  happening  before 
actioii.  The  effect  of  that  rule  was  to  liinit  the  meaning 
of  til  e  general  words  in  that  section.  Can  that  rule  be 
applied  here  f  In  section  26  of  the  County  Courts  Act, 
1856,  there  is  obYiously  one  expression,  "  payment  into 
conrty'*  which  can  only  refer  to  something  happening 
after  action  brought.  Therefore  the  rule  cannot  apply 
BO  am  to  liinit  the  meaning  of  the  general  words  to  some- 
tldiBiP  liappening  before  action.  The  general  words  muat 
have  tiieir  natural  interpretation,  and  the  oonrt  had 
joriedtetion  to  make  this  order. 

I^DCDLXT,  L.J. — I  am  of  the  same  opinion.  Beading 
the  words  of  section  26  of  the  Act  of  1856  in  their 
natnraQ  aense,  it  is  dear  to  me  that  the  construction 
placed  npon  them  by  the  court  below  is  correct,  and  I 
concur  in  the  reasons  given  by  the  Master  of  the  Bolls. 
ISiere  seems  to  me  to  be  a  reason  for  th«4tSflaMinoe  in 


the  language  of  that  section  and  of  section  7  of  the  Act 
of  1867.  The  words  "  p»yment  into  court  **  were  pur- 
posely omitted  in  the  later  section.  Under  the  earlier 
section  the  Judge  has  an  absolute  discretion  iu  the 
matter  ;  under  the  later  section  that  discretion  is  gone, 
the  words  being  "  the  Judge  shall,  unless  there  be  good 
cause  to  the  contrary,"  remit  the  action  to  the  county 
court.  It  is  obvious  that  if  the  defendant  could,  by 
paying  money  into  court,  bring  himself  within  the  later 
Act,  he  could  of  his  own  wiU  force  the  plaintiff  into  the 
county  court.  A  reason,  therefore,  exists  for  the  use  of 
the  more  limited  words,  and  tiiat  reason  does  not  aj;^y 
to  the  earlier  Act. 

Appeal  diimiued. 

Solicitor  for  the  plaintiff,   B,  Oreening,  tot  D,  E, 
Stanford^  Kewcastle-upon-Tyne. 

Solicitors  for  the  defendant,  Pyhe  A  ParrcU,  for  EL  &. 
Hopper,  Newcastle-upon-Tyne 


From  Q.  B.  DIt.  June  21. 

CocH  v>  Alloogk.  (a.) 

PracHce^^Evidence^'OommisHon  io  examine  wiineuu 
---Ord.  37,  r.  6. 

It  is  in  the  diecrettMi  of  the  eourt  or  judge,  taking  aU 
the  circuniBiancee  o/  the  eaee  iuto  eotmderaition,  to  grant 
or  withhold  a  commiuion  to  examine  witneuee  who  are 
out  of  i?ie  jurisdiction,  and  the  oommiBBion  will  not  he 
granted  ex  debito  ]  ustitisa.  The  rule  wUl  be  more  gtridlff 
applied  when  a  plaintiff  asks  for  a  commission  to  be 
himself  examined. 

Kemp  V.  Tenuant,  2  Timiee  Law  Jiep,  304,  explained. 

Appeal  from  the  deduon  of  a  divisional  court  (Field 
and  Wills,  JJ.). 

The  plaintiff  was  an  ice  merchant  residing  at  Bravig 
in  Norway.  He  agreed  to  sell  and  deliTer  to  the 
defendant  at  Bamsgate  a  cargo  of  ice.  The  ice  was 
loaded  by  the  plaintLfiTs  servants  at  Bfevig,  and  shipped 
in  the  plaintiff's  ship,  but  on  arriving  at  Bamsgate  the 
defendant  refused  to  receive  it,  alleging  that  it  was  not 
of  the  size  and  condition  specified  by  the  contract. 
The  plaintiff  brought  this  action  for  £24,  the  price  of 
the  ice,  and  applied  for  a  oommission  to  Norway  to 
examine  himseU  and  other  material  witnesses.  Tiie 
application  was  granted  by  a  master,  but  refused  by 
Denman,  J.,  at  chambers.  The  Divisional  Court  reversed 
ills  decision,  and  the  defendant  appealed. 

Bailer  AspinaU  (L.  E.  PyJee  with  him),  for  the 
appellant. — The  court  will  not  grant  a  coounissiou 
where  the  amount  is  so  small,  nor  will  it  ever,  except 
under  very  special  circumstances,  grant  a  commiuion  to 
a  plaintiff  to  be  himself  examined. 

Meek,  for  the  respondeat.— The  eouft  will  grant  a 
commission  ex  debito  juatiUas  where  witaesses  are  out 
of  the  Jorisdiction,  since  the  vritaseses  cannot  be  com- 
pelled to  come  to  this  country:  Kemp  t.  Tennant,  2 
Times  Law  Bep.  304;  Lawsom  t.  Vacuum  Brake  Co,, 
33  W.  B.  186,  27  Ch.  D.  137.  [Lopbb,  LJ.,  referred  to 
Light  ▼.  Qovernar  and  Company  of  the  Island  of  AnU- 
eosti,  4  Times  Law  Bep.  430.]  The  case  is  witUn 
Armour  r.  Waiker,  32  W.  B.  214,  25  Ch.  D.  673. 

Lord  EsHBB,  M.B.— In  conseqnence  of  the  case  of 
Kemp  ▼.  Tennant,  I  have  consulted  my  brother  Mathew, 
and  he  tells  me  he  never  intended  to  convey  that  a 
commissiou  must  be  granted  ex  dMto  fusUtice,  or  that 
Willes,  J.,  had  ever  said  so.  He  entirely  agrees 
with  the  Tiew  which  we  have  always  taken,  that  a 

(a.)  Beported  by  A.  P.  FaaoHvaL  Kaar,  Jis^.,  Barriatev- 
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Court  of  Appeal. 


Habxison  v.  Habrison. 


Oou&T  OF  Appial. 


commievion  is  a  matter  of  Judicial  discretioo,  and  that 
it  is  not  to  be  granted  except  on  reasonable  caase  shown. 
What  that  reasonable  cause  may  be  depends  upon  all 
the  circumstances  of  the  case.  It  is  the  duty  of  the 
Judge  to  see  that  there  is  no  oppression  on  the  party 
making  the  application^  and  also  that  the  other  party 
ifl  not  in  any  way  prevented  by  it  from  praseating  his 
case  fairly.  It  is,  therefore,  necessary  to  take  all  the 
drcumstances  of  the  case  Into  consideration.  With 
regard  to  a  plaintiff  asking  for  a  commission  that  lie 
should  himself  be  examined  as  a  witness,  I  think  the 
mle  is  the  same  as  with  regard  to  a  commission  to 
examine  any  other  witness,  but  it  will  be  more  strictly 
applied.  In  this  caf o  we  do  not  feel  inclined  to  overrule 
the  Divisional  Court,  but  we  say  that  although  the  com- 
mission must  if  sue  the  costs  of  the  commission  shall  be 
In  the  absolute  discretion  of  the  Judge  who  tries  the 


LiNDLBT  and  Lopes,  L.  JJ.,  concurred. 

Appeal  di$mi$$ed. 

Solicitors  for  the  appellants,  WiUon  A  Sons. 

Solicitors  for  the  respondents,  TamhiU,   TiUy^  A 


Mauiir, 


From  Prob.  Div.  &  Adm.  Div.  Juno  27,  28. 

Habbisok  v.  HABRisoir.  (a.) 

Divorce-^  Costs  —  Permanent  maintenance  —  Solicitor^ $ 
charging  arder-^Juriadietian — Divorce  Ad,  1867  (20 
A  21  Vict.  c.  85),  s.  82— iSoZici^ora  Act,  1860  (23  A  24 
Ftcf.  c.  127),  s.  28— ilfarrwd  fVomen*s  Property  Ad, 
1882  (45  dt  46  Vid.  c.  75),  «.  1  (2).  (3). 

A  aum  secured  to  the  wi/e  on  a  dieaolution  of  marriage 
under  eedion  32  o/  f As  Divorce  Ad,  1857,  i$  not  alimony, 
and  i$  property  in  reeped  of  which  the  court  hae  juris - 
didion  to  grant  the  wife*s  eoHcitor  a  charging  order  for 
coete  under  section  28  of  the  8olicitor$  Ad,  1860 ;  hut 
the  court  Vfill  not  grant  such  an  order  unless  the  solicitor 
make  out  a  prim&  facie  ease  of  inability  to  obtain  pay- 
ment  in  any  other  way, 

A  married  woman,  having  either  no  separate  property 
or  only  separate  property  suhfed  to  a  restraint  on  anfict- 
pation,  who  institutes  divorce  proceedings  after  the  pasS' 
ing  of  the  Married  WomenU  Property  Ad,  1882,  cannot 
be  darned  under  that  Ad  to  have  entered  into  a  contrad, 
with  respect  to  her  separate  property,  for  payment  of  the 
costs  of  her  solicitor  incurred  in  the  divorce  proceedings. 

Order  of  Butt,  J.,  discharged. 

Appeal  from  Butt,  J. 

In  May,  1886,  Mrs.  Harrison,  on  her  petition,  obtained 
a  decree  absolute  for  dissolution  of  her  marriage  with 
Mr.  Harrison;  and  in  March,  1887,  an  order  was  made 
under  section  32*  of  the  Divorce  Act,  1857  (20  &  21 

*  The  Divorce  and  Matrimonial  Causes  Act,  1857  (20 
h  21  Vict,  c  85),  s.  32,  so  far  as  material,  enacts  that 
'*  The  court  may,  if  it  shall  think  fit  on  any  such  decree  " 
(^•e.,  for  dissolution  of  marriage)  "order  that  the  hus- 
band shall,  to  the  satiBfaction  of  the  coart,  secure  to  the 
wife  snch  gross  sum  of  money  or  snch  annual  sum  of 
money  for  any  term,  not  exceeding  her  own  life,  as, 
having  regard  to  her  fortune  (if  any),  to  the  ability  of 
the  husband,  and  to  the  conduct  of  the  parties,  it  shall 
deem  reasonable,  and  for  that  purpose  may  refer  it  to 
any  one  of  the  conveyancing  counsel  •  •  •  to  settle 
•  •  •  a  proper  deed  or  instrument  to  be  executed  by 
all  necessary  parties." 

The  Diforce  and  Matrimonial  Causes  Amendment  Act, 
1866  (29  &  30  Vict,  c  32),  after  reciting  section  32  of  the 
Act  of  1857,  and  that  it  sometimes  happened  that  a  decree 
(a.)  Beported  by  M.  J.  Blau,  Esq.,  Banister-at-Law. 


Vict.  c.  85),  that  the  respondent  (Mr.  Harrison)  shoold 
secure  to  the  petitioner  (Mrs.  Harrison)  during  hex  Ufa 
the  annual  sum  of  £130. 

On  the  17th  of  May,  1888,  Mrs.  Haniaon  changed  bn 
solicitors,  and  on  the  5th  of  June.  1888,  Mrs.  Haniwa'i 
former  solicitors  obtained  from  Butt,  J.,  in  chamben,  i 
charging  order  under  section  28  of  the  Solidton  Aet, 
1860  (23  &  24  Vict.  c.  127),  for  their  costs  npon  thii  nm 
of  £130  as  property  recovered  or  preserved  throngfathor 
instrumentality. 

From  this  order  Mrs.  Harrison  appealed. 

E.  W.  Byrne,  Q.O.,  and  Bargrave  Deane  [PkiUfttii 
with  them),  for  the  appellant. — This  sum  secured  to  Oe 
wife  Is  in  the  nature  of  alimony,  and  therefore  ii  aot 
property  capable  of  being  charged  with  the  psjmeotof 
oofts :  In  re  Bohinson,  33  W.  B.  17,  27  Gb.  D.  160.  i 
solicitor  haa  no  lien  on  money  received  byhimuiUooDj 
for  the  wife:  Leele  v.  Lede,  27  W.  Km;  Cm  r. 
Cross,  43  L.  T.  N.  S.  633  (which  case  explsiu  ^rcMir 
V.  Bremner  and  Brdt,  15  W.  R.  75.  L.  B.  1  f.td. 
254).     The  husband  is  liable  for  the  pajaest  (it  (&« 
sum  secured  to  the  wife:  Linton  v.  I>tslH,^V>i^ 
714,  15  Q.  B.  D.  239 ;  and  the  eolicitors  of  ttaiibM 
sue  the  husband  for  their  full  cohU :  Ottaway  t.  H«jBm, 
26  W.  R.  783,  3  C.  P.  D.  393. 

Oill  V.  Om  and  Hogg,  12  W.  R.  808,  S8UI.S.8. 
P.  &  M.  43,  was  also  referred  to. 

Bay  ford,  Q.C.,  and  W.  T.  Barnard,  in  wpport  ol 
the  order  of  Butt,  J  —An  allowance  such  as  this,  •««» 
to  the  wife  as  permanent  maintenance  bjTirtaeoiA 
order  made  under  section  32  of  the  Aot  of  M  » 
property  capable  of  being  charged  under  the  SolWta* 
Act,  1860.  Suoh  an  allowance  is  only  ^"'^'JV] 
dissolution  of  marriage^  and  is  not  to  he  coBfainW 
with  alimony,  which  is  only  granted  in  cases  of  Jsdtaa 
f eparatlon,  and  while  the  relationship  of  bnaband  m 
wife  exists.  AUmony,  whether  payable  permaaenflf « 
pendente  lite,  Is  given  under  rule  94  of  the  Biwi* 
Practice  iu  Divorce  and  Matrimonial  Mattezi,  u>  i* 
liable  to  be  varied  from  time  to  time  or  with«»« 
altogethor 
appiication 

secured  Dy  wo/  w*  ^rv* ••■«»■•«.«••  t*uaAM^wwMm.»^m^  — —  .,  j 
32  of  tho  Act  of  1857  cannot  be  subsequent!/ 1»»^ 
or  varied,  but  must  always  stand  according  to  tb«  tow 
of  the  deed  executed  in  pursuance  of  the  ^^!^ 
under  section  32.  Bremner  v.  Bremner  and  Bm^ 
Leete  v.  Leete,  Cross  v.  Cross,  and  In  re  BobinsM^fst 
all  eases  of  alimony,  and  are,  therefore,  not  is  P^ 
Linton  v.  Linton  was  not  a  case  of  money  seos^ 
to  the  wife  under  section  32  of  the  Aot  of  1857.  W 
was  either  a  case  of  alimony  on  a  Judicial  '^P*'*^tA 
a  case  where  an  order  had  been  made  wderW* 
Vict.  c.  32,  B.  1,  for  weekly  or  monthly  W^^^^J^ 
husband  to  the  wife.     Ottaway  v.  BamiUon  waijw*^ 

for  dissolution  of  marriage  Is  obtained  againit  s  b6ibiii| 
who  has  no  property  on  which  the  payment  ^^^jlCT 
or  annual  sum  can  be  secured,  but  who,  "•'•jfj 
would  be  able  to  make  a  monthly  or  weekly  P*J*|^L 
the  wife  during  their  joint  lives,  proceeds  to  eni*  w 
section  1,  "  In  every  such  case  it  shaU  be  lawfol  »*  "J 
court  to  make  an  order  on  the  husband  for  P*y?r^ 


«>  be  varied  from  time  to  time  or  witfifl*" 
Ekor  at  the  discretion  of  the  judge  and  oo  ^ 
tion  of  either  husband  or  wife.  But  ••■ 
i  by  way  of  permanent  maintenance  under  ieff>J 


the  wife  during  their  joint  Ih^  of  such  ^^^ 
weekly  sums  for  her  maiotenanoe  and  *^PP^!L|b 
court  may  think  reasonable,"  with  power  to  tbe^ 
discharge  or  modify  the  order  if  the  husband  aH*^* 
become  unable  to  make  the  payments.  ^ 

By  rule  94  of  the  Rules  in  Divorce  and  ^^^ 
Causes  (December,  1865)  "alimony  V^^^T^u 
also  permanent  alimony,  shall  be  paid  t)  the  *^  ^. 
some  person  or  persons  to  be  nominated  in  ^^^L^ 
her  and  approved  of  by  the  court  as  trustee  or  b**^ 
^on  her  behalf.'* 
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.  COVBT  07  AfPBAI. 


Habribon  v.  Hakuxson. 


COUBT  07  ApPBAL. 


.before  the  Married  Women's  Property  Act,  1882,  bat 
dnce  the  passing  of  that  Act  it  oannot  be  sidd  that  the 
wife  oontraots  as  agent  for  her  hasband  in  respeot  of  the 
costs  inenrred  bj  her  solicitors  in  her  snit  for  dissolution 
«f  marriage,  and  therefore  the  hnsband  is  now  not  liable 
for  anch  coBt<).  The  wife  is  now  capable  of  oontraotiog 
with  her  solicitors,  and  her  contract  is  to  be  deemed  to 
liaye  been  made  with  respect  to,  and  to  bind,  her  separate 
property.  The  fact  that  the  separate  property  was  sub- 
ject to  a  restraint  on  antioipation  does  not  prevent  it 
Mng  charged  with  the  payment  of  the  solicitor's  costs. 
In  re  Keane,  Lumley  r.  Dethorough,  19  W.  B.  1035, 
'L.B.  12  Eq.  115,  is  an  express  decision  to  that  effect. 
[Oonoir,  L.  J. — Bat  there  have  been  reoent  decisions  of 
the  Court  of  Appeal  that  property  with  a  restraint  on 
•BtidpatioB  cannot  in  any  way  be  charged.*] 

Bym€,  Q.O.,  in  reply. — Though  the  sam  secured  to  the 
wife  under  section  32  may  not  be  alimony  in  the  strict 
«ense  of  the  term,  it  ia  given  on  the  same  priaoiple  as 
alimony — viz.,  to  prevent  the  wife  becomiog  destitute : 
Fisher  V.  Fisher^  10  W.  B.  122.  But,  assuming 
that  this  is  propeity  which  could  be  charged  under 
the  Solicitors  Act,  this  is  not  a  case  in  which  such  a 
joharge  ought  to  be  given,  as  the  husband  is  primarily 
liable  for  these  costs.  [Cotton,  LJ. — You  did  not 
jogue  that  point  in  the  court  below,  nor  ia  your  opening 
here,  but,  under  the  circumstances  of  the  case,  we  will 
allow  yon  to  deal  with  it  in  reply,  giving  the  other  side 
libeity  to  reply  finally.]  The  power  given  to  the  judge 
to  declare  the  solicitors'  costs  a  charge  on  property 
xeoovered  is  discretionary. 

Ho  referred  also  to  Greer  v.  Toung,  31  W.  R.  930, 
24  Cb.  D.  545.  and  D'Otchiner  v.  8ooU,  24  Bear.  239, 
6  W.  E.  Cb.  Dig.  91. 

Samard,  in  reply  on  this  point— This  question  was 
Ittisedy  if  not  argued,  before  Butt,  J.,  and  he  exercised 
his  discretion  and  gave  us  this  charge.  Section  28  of 
-the  Solicitors  Act  gives  tbe  Judge  power  to  make  such 
order  as  he  may  deem  Just  and  proper  as  to  how  the 
«osts  are  to  be  paid. 

OoTTON,  L.J. — This  is  an  appeal  from  a  decision  of 
Butty  J.,  giving  the  solioitors  who  formerly  acted  for 
the  plaintiff,  the  petitioner  iu  the  divorce  suit,  a  charge 
for  their  costs  on  an  annual  sum  which,  under  an  order 
of  the  Judge  in  the  divorce  suit,  had  been  secured  to 
the  wife  as  a  proridon  for  her  after  a  decree  for  dissolu- 
tion of  marriage  had  been  made. 

It  was  first  argued  on  behalf  of  the  appellant  that  this 
annual  sum  of  i6l30  secured  to  the  wife  was  not 
property,  and,  therefore,  that  the  Judge  had  no  power, 
under  section  28  of  the  Solicitors  Act>  1860,  to  charge 
It  with  the  solioitors'  costs  as  ''property  recovered  or 
preserved  "  through  the  instrumentality  of  the  solicitors. 
Ko  doubt  it  looked  at  first  sight  as  if  the  order  under 
which  this  sum  was  secured  was  only  an  order  for 
alimony,  and  if  that  were  so  this  sum  so  secured  could 
not  be  charged,  as  it  has  often  been  held  that  alimony 
Is  not  property  capable  of  being  charged  under  this  sec* 
tion  of  the  Solioitora  Aot.  But  it  appeared  on  examina- 
tion that  this  sum  could  not  be  considered  as  alimony, 
.BB  it  was  not,  and  could  not  be,  giren  under  that  rule 
of  the  Bules  in  Divorce  and  Matrimonial  Matters  by 
which  alimony  is  given,  but  was  given  under  the  power 
ooDtalned  in  eoction  32  of  the  Act  of  1857. 

No  doubt  in  regulating  the  amount  of  the  sum  to  be 
Mcnred  to  tbe  wife  under  this  section  the  court  has 
regard  to  many  of  the  same  circumstances  which  it 
regskrda  when  granting  alimony — viz.,  what  is  requisite 
for  the  maintenance  of  tbe  wife,  and  what  the  means  of 
the  husband  are ;  but  the  sum  secured  under  this  section 
1e  secured  to  the  wife  as  her  property,  and  cannot  be 


*  See  Hyde  v.  Hyde,  ante,  p.  708 ;  and  In  re  QlanviU, 
EUi9  ▼•  Johman,  34  W.  R.  309,  31  Ch.  D.  532. 


subsequenUy,  at  the  discretion  of  the  judge,  iu« 
creased,  or  diminished,  or  withdrawn  altogether  as 
alimony  can,  but  is  subject  only  to  whaterer  limita- 
tions are  expressed  in  the  deed  or  instrument  by  which 
the  sum  is  secured.  I  therefore  agree  with  the 
learned  Judge  below  in  oonsidering  that  he  had  Juris- 
diction to  charge  under  the  Solioitors  Aot  this  sum  '*  as 
property." 

But  then  it  was  urged  here,  if  not  in  tbe  court 
below,  that  under  the  ciroumetances  of  the  case  the 
court  ought  not  to  have  made  this  charging  order. 
Now,  although  in  my  opinion  if  the  solioitors  make  out 
a  case  primd  facie  that  they  could  not  in  any  other  way 
get  payment  of  their  costs,  it  would  be  right  to  giro 
them  this  charge ;  yet  I  think  they  must  make  out  euoh 
a  case  primd  facie,  and  the  case  of  Oreer  v.  Toung  I 
think  shows  that. 

It  was  said  on  behalf  of  the  solicitors  that  the  Married 
Women's  Property  Act,  1882,  had  rendered  the  wife 
solely  liable  for  these  costs,  and  had  relieved  the  husband 
from  the  liability  to  pty  them.  But  under  that  Act  a 
contract  entered  into  by  a  married  woman  is  to  be 
deemed  to  have  been  made  with  reference  to,  and  to 
bind,  her  separate  estate  only,  **  unless  the  contrary  be 
shown."  There  was  some  slight  evidence  to  show  that 
here  the  married  woman  had  some  separate  estate  under 
her  marriigc  settlement.  We  have  looked  at  the  settle- 
ment, and  find  that  there  was  a  prorision  amounting  to 
A  restraint  on  antioipation  on  what  was  her  separate 
property.  Tbe  fact,  therefore,  that  all  her  separate 
property  was  unalienable  prevents  the  presumption 
arising  that  a  contract  was  made  with  reference  to  her 
separate  estate.  In  my  opinion,  therafore,  the  solicitors 
hare  not  made  out  a  primd  faa'e  case  of  inability  to 
get  payment  in  other  ways  sufficient  to  Justify  the 
charging  order  made  by  Butt,  J.,  and  that  accordingly 
it  must  be  discharged,  and  the  appeal  must  be  allowed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  Assuming 
the  deed  by  which  this  sum  was  secured  to  the  wife  to 
have  been  executed,  I  agree  with  tbe  view  expressed  by 
Cotton,  L.J.  The  sum  ii  not  alimony,  and  there  is, 
therefore,  a  distinotion  between  this  case  and  the  oases 
as  to  alimony  whioh  have  been  cited.  This  is  a  sum 
given  under  section  32  of  the  Act  of  1857,  and  its 
object  is  not  to  provide  a  maintenance  for  the  wife 
during  the  continuance  of  the  matrimonial  tie,  nor  does 
it  depend  from  time  to  tima  on  the  discretion  of  the 
court.  It  seems  to  me,  on  consideriag  this  section,  that 
the  feum  secured  to  the  wife  under  it,  is  really  property 
within  the  meaning  of  tbe  Solicitors  Act,  because  it  is 
not  thereby  settled  on  her  so  as  to  be  inalienable  by  her, 
or  so  as  to  defeat  the  effect  of  the  Solioitors  Act,  and 
the  fact  that  the  sum  secured  may  be  a  gross  sum  as 
well  as  an  annual  sum  shows  that  the  sum  secured  was 
intended  to  become  the  wife's  for  all  intents  and  pur- 
poses, subject  only  to  the  limitations  of  the  deed  to  be 
executed  by  order  of  the  court. 

But  the  court  is  not  bound  to  make  a  charging  order 
under  the  Solicitors  Act  exoept  it  thinks  the  order  is  a 
Just  and  proper  one  to  make,  aud  in  my  opinion  that 
would  not  be  so  unless  the  court  is  satisfied  that  all 
other  means  to  hare  the  costs  satisfied  have  been  ex- 
hausted. That  has  not  been  done  here.  The  husband 
is  primarily  liable  for  the  coats.  It  was  said  that  the 
wife  must  be  deemed  to  have  entered  into  a  contract  to 
pay  the  costs  out  of  her  separate  estate ;  but  it  is  impos- 
sible to  suppose  that  to  be  the  tru?  charaoter  of  the 
contract,  as  the  only  separate  property  whioh  the  wife 
had  was  restrained  from  antioipation  by  the  terms  of  her 
marriage  settlement.  The  cases  of  Steedman  v.  Poole,  6 
Ha.  193,  and  Spring  v.  Pride,  12  W.  B.  893,  10  Jur. 
N.  S.  647,  seem  to  me  to  be  authorities  which  show  that 
the  words  used  in  the  settlement  amount  to  a  restrafait 
on  anticipation.    In  my  opinion,  therefore,  the  appeal 
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High  Goubt. 

In  rb  Bopbb. 

HxohOoov. 

Unocaeds  on  the  gronnd  that  the  solioiton  ha?e  not 
made  out  a  primd  faeie  case  anifioient  to  satiBfy  the 
eoQTt  that  the  order  was  a  Jiut  and  proper  one. 

Fby,  L.J.— I  am  of  the  same  opinion.  [The  Lord 
Jaatice  stated  the  facts  of  the  case,  and  continned :— J 
There  are  four  kinds  of  payment  which  maj  be  ordered 
by  the  Di?orce  Division  to  be  paid  to  the  wife : — (1) 
alimony  pendente  lite ;  (2)  permanent  alimony  on  judicial 
separation ;  (3)  a  gross  or  annual  sum  whioh,  on  a  disso- 
lution of  marriage,  the  court  may  order  to  be  secured  to 
the  wife  under  section  32  of  the  Act  of  1857;  (4) 
monthly  or  weekly  payments  under  section  1  of  the  Act 
of  1866  (29  &  30  Vict  c.  32]  which,  on  a  dissolution  of 
marriage,  the  court  may  order  the  husband  to  pay  if  he 
has  no  property  on  which  a  gross  or  annual  sum  could 
be  secured.  We  have  to  do  with  the  third  class  of  pay- 
ment, which  may  be  either  a  gross  sum  or  an  annual 
sum.  It  seems  to  me  this  is  essentially  different  from 
alimony,  and  from  the  other  classes  of  payments,  and  I 
cannot  regard  it  as  other  than  property  of  the  wife,  and, 
therefore,  that  it  might  be  charged  under  the  Solioitors 
Aot. 

We  have,  then*  to  consider  who  is  liable  to  pay  the 
solicitors'  bill.  It  is  said  that  the  wife  is  liable,  and  that 
is  put  as  the  result  of  the  Married  Women's  Property 
Act,  1882,  s.  1,  sub-sections  (2)  and  (3).  It  is  said  that 
the  married  woman  here  had  some  separate  property, 
but  it  turns  out  that  the  separate  property  she  had  was 
inalienable,  and  that  fact  repels  the  inference  that  there 
was  a  contract  by  her  with  reference  to  her  separate 
property,  and  shows  the  contrary.  We  ha?e,  therefore, 
a  case  where  the  husband  is  primarily  liable  for  the 
costs,  and,  therefore,  the  result  of  the  order  of  Butt,  J., 
is  that  what  is  a  debt  of  the  husband's  is  to  be  paid  out 
of  the  sum  which  the  husband  has  been  ordered  to  pro- 
Tide  for  the  wife.  I  should  be  unable  to  come  to  that 
conclusion  until  it  were  shown  that  all  reasonable  resort 
to  other  means  of  payment  bad  been  made.  But  here 
the  solioitors  ha?e  not  sued  the  husband.  Frimd  fade 
the  debt  is  a  debt  due  by  the  husband,  and  the  contrary 
baa  not  been  shown  to  us  by  the  solicitors,  they  have 
not  made  out  to  our  satisfaction  that  they  had  no  means 
other  than  this  of  getting  paid.  The  appellant  must 
ha?e  the  costs  here  and  below. 

Appeal  cillawed. 

Solicitors  for  the  appellant,  Mean  &  Fowler. 

Solioilors  for  the  respondents,  Sughee  S  Son. 


ftiftlt  Coutt  oC  9u0t{(n 


Ohau.  Di?. 
Eay,  J. 


Jane  18, 19,  27. 
In  re  Eopeb. 

BOPSB  V.  SOKCASXKB.    («.) 

Married  ufoman — Oeneral  power  of  appoinimeni  &y  will 
— Power  exereited  —  Liabiliiy  of  property  for  her 
debte. 

In  ca$e$  not  wUhin  the  Married  Women^e  Property 
Act,  1882,  the  t^reiee,  ly  the  will  of  a  married  woman, 
of  a  general  power  of  appointment,  wTiether  the  power 
ie  exereieaUe  by  deed  or  will,  or  hy  will  only,  does  not 
make  (he  property  appointed  liahle  to  engagemmU  entered 
into  with  her  on  the  credit  of  her  etparate  eetate. 

The  cane  on  the',  wbfed  reviewed,  and  London 
Chaitered  Bank  of  Atistvlla  v.  Lempridre,  21  W.  R. 
^13,  L.  R.  4  P.  0.  572 ;  H«yd  v.  Field,  24  W.  M.  660, 

(a.)  Reported  by  H.  P.  Axbdbos,  Esq.,  Barrbter-at-Law. 


3  Ch.  D.  587  ;  ofMf  In  re  Har?ey's  Estate,  28  If.  &1S, 
13  Oh.  D.  216,  oon9id&red. 

Adjourned  summons. 

By  an  indenture  of  mortgage  of  the  28th  of  ]Cii4 
1881,  in  consideration  of  an  ad?ance  of  £1,000  msdel^ 
the  mortgagees  to  Sydney  Oharles  Dyne  Boper,  hs  qm»» 
nanted  to  repay  the  same  with  interest  thenoa  utfl 
payment,  and  his  wife,  Annie  Oaroline  Obziitiiw  Bop« 
(the  testatrix  in  this  caused  with  intent  to  bind  htf 
separate  estate,  covenanted  for  the  payment  o(  tb 
interest  to  the  mortgagees.  The  mortgaged  pnwM 
comprised,  inkr  alia,  a  policy  of  insuraaoe  oa  the  lili 
of  Mrs.  Boper  for  £1,000,  to  which  she  was  ahnbt4f 
entitled  lor  her  separate  use,  aooordiog  to  the  HeiiM 
Women's  Property  Act,  1870,  and  which  she  thsnir 
assigned  to  the  mortgagees  as  security  for  theadiipet^ 
with  a  declaration  that,  notwithstanding  as  betwees  Xl 
Boper  and  Mrs.  Boper,  the  latter  might  be  %  m^ 
only  for  the  former,  ye^  as  between  the  mortgigHioi 
Mrs.  Boper,  she  and  the  said  policy  monsTB  Mi  h» 
deemed  a  principal  debtor  and  security  respi^Mf^ 
the  principal,  interest,  and  other  moneys  iimdtote 
thereby  secured. 

At  ibis  date  the  only  property  to  which  la.  I9<f 
was  entitled  for  her  separate  use,  without  latM^ 
anticipation,  was  some  household  furniture  siid<»^ 
of  the  ?alae  of  £200,  and  this  policy  of  iBKOM, 
but  she  had  a  general  power  of  appointment  by  fill  o^ 
two  sums,  of  £10,000  and  £2,400  respectirely,  uodftkt 
grandfather's  will. 

By  an  indenture  of  the  10th  of  May,  1881,  W* 
mortgage  was  transferred  to  the  present  morigVJ^ 
and  Mrs.  Boper  '*  with  the  intent  to  bind  her  MfW 
estate*'  thereby  ooTenanted  with  the  trauafereeilflKW 
payment  of  the  interest  on  the  mortgage  debt. 

On  the  22nd  of  September,  1884,  Mr.  aid  » 
Boper  executed  a  separation  deed,  by  which  Xia  Bof* 
covenanted  with  her  husband  that  she  would  |N|  V 
interest  on  (inter  alia)  the  £1,000  mortgage  dibt  m 
from  him  to  the  mortgagees,  and  would  p!  *i| 
premiums  neceasary  for  keeping  on  foot  the  poli^  " 
insurance. 

On  the  10th  of  July,  1887,  Mrs._  Boper  died,  I** 

her 

May, 

fa?our , , 

money,  property,  and  effects  unto  her  exscaton  tqd 
trust  to  pay  her  debts,  &Q.,  and  hold  the  balsBOS  Qf^ 
truat  for  her  daughter*  ^ 

The  aum  payable  on  the  death  of  Mrs.  Bop«r  «* 
the  policy  of  insurance  was  reoei? ed  by  the  Bioii0Kf>^ 
and  applied  in  part  satisfaction  of  the  moneys  owtig  v 
them  on  the  security  of  their  mortgage. 

Tbid  was  an  originating  summons  taken  <^Jj^ 
infant  daughter  of  Mrs.  Boper,  by  a  next  '^■J^ 
order  to  determine  whether  any  and  what  part efv 
eatate  of  Mrs.  Bop«i  (other  than  and  besidei  ^jff^ 
money),  or  any  property  which  bad  been  appoirtw^ 
her  in  exercise  of  her  general  power  of  apputo'™* 
was,  or  might  become,  liable  for  the  psymsntofw 
principal  or  interest  owing  on  the  above  intetii^ 
mortgage ;  and  to  what  extent  her  estate  wss  wP 
to  be  indemnified  for  such  payments  against  ^"^ 
gaged  premises  and  against  her  hoaband  personiBy' 

The  respondents  to  the  summons  were  the  —^ 
of  Mrs.  Boper,  her  husband,  and  the  mortgsgei^^ 
consented  to  be  bound  by  the  decision  of  the  c^g 
the  applioation,  subject  to  their  costs  being  1*^ 
for. 

Freeman,  for  the  summons* 

Borthwieh,  fov  the  exeentora,  admitted  ^^^^^ 
separation  deed  the  testatrix  had  made  hsissif  «>■;  " 
between  heiself  and  her  hnsband,  for  the  iat<>"' 
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High  Gottst* 
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the  mortgage  debt,  bat,  as  to  the  prinoipol,  claimed 
ihat  her  eatate  waa  entitled  to  be  reooaped  by  him. 

Oatdee^  for  the  mortgagees,  contended  that  the 
exercise  of  her  general  power  of  appointment  bj  Mrs. 
Boper  made  the  appointed  fnnda  liable  for  her  debta  as 
part  of  ber  asseta,  and  that  those  funds  were,  therefore, 
UsUe  for  the  mortgage  debt. 

L.  Fidd,  for  Mr.  Boper. 

F^mman  replied* 

The  cases  relied  on  are  all  referred  to  in  the  jadg- 

IMBt. 

The  Court  held  that  as  between  Hn.  Boper  and  her 
hwband  her  estate  was  only  secoritj  for  the  £1,000, 
4Hid  was  entitled,  therefore,  to  be  indemnified  by  her 
husband  to  that  extent.  On  the  qnestion  whether  the 
property  appointed  by  her  will  was  liable  to  the  mort- 
gagees for  the  amount  due  on  the  mortgage, 

Our,  adv.  vuU. 

Jane  27.— Kay,  J.— In  1881  Mrs.  Boper,  being  en- 
titled to  separate  property,  Joined  with  her  hasband  in  a 
mortgage  to  secnre  £1,000  lent  to  him,  and,  '<  with  the 
intent  to  bind  her  separate  estate,*'  covenanted  to  pay 
the  interest,  and  assigned  a  policy  on  her  life  for  £1,000. 
I  bare  decided  that  she  joined  in  this  deed  merely  as 
•nre^  for  her  hasband* 

In  the  same  character  she  concurred  In  a  deed  of 
transfer  of  this  and  prefious  mortgages  by  her  hasband, 
end  entered  into  a  co?enant  with  the  transferees  for 
payment  of  the  interest.  Afterwards  she  separated  from 
her  husband,  and  by  a  deed  of  the  SSnd  of  September, 
1884,  she  coYenanted  with  him  oat  of  her  separate 
estate  to  pay  the  interest  upon  the  aforesaid  mortgage 
debts.  She  died  on  the  10th  of  July,  1887,  leaving  her 
husband  surYiving.  At  the  respective  dates  of  the 
mortgage  and  transfer  her  only  separate  property  as  to 
which  she  was  not  restrained  from  anticipation  was  some 
fumituze  worth  about  £200,  and  the  before-mentioned 
policy  upon  her  life  for  £1,000.  Bat  she  had,  under  the 
wfLl  oC  her  grandfather,  a  general  power  of  appointment 
over  a  sum  cf  about  £10,000,  such  power  being  ezer- 
ciseable  only  by  her  will.  She  had  a  siasilar  power  over 
another  f and  of  £S,400  in  the  event  of  the  infant  plain- 
tiff djkig  under  twenl^-one  unmarried.  She  made  her 
will  dated  the  31st  of  May,  1873,  by  which  she  exercised 
ber  powers,  appointing  la  efleet  the  whole  of  the  funds 
to  the  plmatifl  upon  attaining  twenty-one  or  marrying, 
eoVJect  to  an  annuity  of  £260  which  she  gave  to  her 
hoibaiid  on  certain  conditions.  The  question  is  whether 
the  funds  so  appointed  have  become  Ifatble  to  satisfy  her 
obUgations  under  her  covenants  with  the  mortgagees. 

The  Married  Women's  Property  Act,    1882,    com- 
snenced  on  the  1st  of  January,  1883. 

On  the  25th  of  March,  1881,  it  was  decided  in  Pthe  v. 
FUKgibban^  29  W.  B.  551,  17  Oh.  D.  454,  that  the  only 
eeparate  estate  of  a  married  woman  which  could  be  made 
Uable  for  her  engagements  was  such  as  she  had  "  at  the 
^Ime  of  contracting  the  debt  or  engagement"    Section 
1,  eob-section  4,  of  the  Act  of  1882  altered  this  by  pro- 
YidlDg  thus :  "  Every  contract  entered  into  by  a  married 
vonuin  with  respect  to  and  to  bind  her  separate  prop- 
erty ehall  bind,  not  only  the  separate  property  which 
she  le  possessed  of  or  entitled  to  at  the  date  of  the  con- 
'tnctp  but  also  all  separate  property  which   she  may 
thateefter  acquire."    Orammatioally  this  plainly  refers 
cnljr  to  oontracts  made  after  the  commencement  of  the 
Aety  otherwise  the  words  would  have  been  "  which  she 
wa«  or  la  possessed-  of,*  Ac    Moreover,  it  is  part  of  a 
section  which  increases  the  f^ute  capacity  of  a  married 
woman  to  make  contracts.    To  hold  that  it  was  Intended 
to  alter  the  effect  of  contracts  already  made  would,  in 
oay  opinion,  bo  an  unreasonable  and  violent  construction 
wblch  the  court  ought  nut  to  adopt  without  any  express 


words.  I  therefore  hold  that  this  case  Co^n  not  come 
witlio  that  provision  of  the  Married  Women's  Property 
Act,  1882.  If  it  did  the  question  would  be  whether 
the  fund  appointed  ever  was  the  separate  property  of 
the  married  woman.  It  waa  held  In  Ex  parte  Oilckrist, 
34  W.  B.  709,  17  a  B.  D.  521,  by  all  the  Judgas  of 
the  Oourt  of  Appeal,  foUowiog  many  previous  authori- 
ties, that  such  a  power,  although  general,  and  even  If 
exerciseable  by  deled  or  will,  is  not  itself  property  at  aU. 

But  it  is  argued  that,  although  the  power  itself  Is  not 
property,  yet  that  the  exercise  of  such  a  power  makes 
the  property  assets  of  the  appointor,  and  accordiogly  the 
property  thereby  appointed  became  liable  for  her  debts. 
There  is  no  doubt  that  in  the  case  of  a  man  who  has  a 
general  power  of  appointment  and  exercises  it  by  will  In 
favour  of  volunteers,  the  property  so  appointed  Will  be 
considered  as  assets  for  the  payment  of  his  debts.  And 
this  doctrine  was  applied  by  Lord  Hardwicke  in  Lord 
Townshend  v.  Windham,  2  Yes.  sen.  1,  to  the  exercise 
of  a  general  power,  even  when  exercised  by  deed  so  as 
take  effect  on  the  death  of  the  appointor,  his  lordship 
sayiufT,  at  p.  11,  "In  respect  of  his  creditors  it  must 
be  considered  as  part  of  his  estate  at  the  time  of  his 
death,  he  having  executed  it  so  as  to  gain  the  interest 
to  himself,  and  attempted  to  pass  it  at  the  same  time 
to  his  daughter ;  the  court  will  not  suffer  it ;  saying  he 
has  been  guilty  of  a  fraud  as  to  them,  being  indebted 
at  the  time.**  This  decision  proceeded  upon  the  statute 
13  Blfz.  c.  5.  In  Eoltne$  v.  CoghiU,  7  Yes.  499,  Sir  W. 
Qrant  treats  the  doctrine  as  settled,  where  the  appoint- 
ment by  will  has  been  actually  made,  and  at  p.  502 
there  is  a  note  of  the  decree  in  Sainton  v.  Ward,  before 
Lord  Hardwicke,  in  a  case  where  such  a  power  waft 
exercised  by  will,  and  it  was  thereby  declared  that  the 
fund  appointed  was  to  be  considered  part  of  the  testa- 
tor's personal  estate,  liable  to  the  satisfaction  of  his 
debts. 

But  does  this  law  apply  to  Chd  daee  of  a  married 
woman?  It  would  be  strange  if  before  the  Mafrfed 
Women's  Property  Act  of  1882  the  law  was  that  onl^ 
the  separate  property  which  a  married  woman  had  at 
the  time  should  be  liable,  to  the  exclusion  of  separate 
property  acquired  afterwards,  but  that,  ueverthelefts,  the 
exercise  by  will  of  a  general  power  of  appointment 
would  make  the  appointed  fund,  which  never  waa  her 
separate  property,  liable.  Even  if  it  could  be  said  to 
become  her  separate  property  by  the  appointment,  this 
would  only  be  at  her  death,  long  after  the  engagements 
were  entered  into,  and,  therefore,  according  to  Pike  f. 
Fiizgihhon,  the  appointed  property  could  not  be  made 
liable.  Suppose  she  had  a  general  power  to  appoint  by 
deed  or  will,  and  exercised  it  by  deed  to  take  effect  fronk 
her  death,  would  Lord  Eardwloke's  decisioo,  to  whidh 
I  have  referred,  apply,  and  make  Che  appointment  void 
against  her  creditors,  or  rather  make  it  an  appointment 
for  their  benefit  under  13  Eliss.  c.  5  P  Or,  suppose  she 
survived  her  husband,  and  exercised  the  power  by  will 
after  his  death,  would  the  property  thon  become  liable 
for  her  engagements  during  coverture  P  I  think  nof, 
and  these  illustrations  make  the  fallacy  apparent.  A 
married  woman  could  not  contract  debts  like  a  person 
completely  su»  futii^  her  engagements  only  bound  her 
to  the  extent  of  her  separate  property  at  the  time  which 
might  be  reached  by  Judgment  and  execution.  It 
follows  that  when  sbe  exercised  the  general  power, 
whether  by  deed  or  will,  she  had  no  debts  which  could 
be  made  available  against  it.  In  Vaughan  v.  Vander-' 
ttigen,  2  W.  B.  293,  599, 2  Drew.  165, 363,  where  a  mar- 
ried woman  exercised  a  general  power  of  appointment  hf 
will,  it  was  held  that  the  property  was  not  liable  for  htt 
engagements,  because  (p.  184)  **  a  contract  for  the  pay- 
ment of  money  made  by  a  married  woman  having 
separate  eetate,  though  Called  a  debt,  is  only  a  debt 
iub  modo"  This  was  followed  by  Lord  Bomilly  in 
Hobday  v.  PeterBf  8  W.  B.  512,  28  Beav.  354,  where  the 
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power  of  appointmeDt  was  by  deed  or  will,  but  was 
exercised  by  will.  The  same  point  was  decided  in 
BlaUhford  ▼.  Woolhyy  11  W.  R.  478,  2  Dr.  ft  8m.  204, 
and  Shattoch  ▼.  Shatiock,  14  W.  B.  600,  L.  B.  2  Eq. 
182.  The  last  case  was  dissented  from  in  the  judgment 
of  the  Pri?y  Gounoil  in  TTie  London  Chartered  Bank  of 
Auaralia  ?.  Lemprterff  21  W.  R.  513,  L.  B.  4  P.  0. 
572,  upon  the  ground  that  Norton  7.  Tvrvill,  2 
P.  Wms.  144,  SochU  ▼.  Wray,  4  B.  C.  0.  483, 
SeaUey  ▼.  Thomae,  15  Yes.  596,  and  Johnson  7. 
QaUagher,  9  W.  B.  506,  3  De  G.  F.  &  J.  513,  had 
established  that  when  a  married  woman,  hating  a  power 
of  appointment  by  deed,  gave  a  bond,  that  bond  was 
payable  out  of  the  fund  which  was  subject  to  the  power. 
But  it  has  recently  been  pointed  out  in  In  re  Eaatinge, 
EalUtt  7.  ffaatingi,  35  W.  B.  135,  584,  35  Gb.  D.  94, 
that  these  decisions  proceeded  upon  a  misapplication  of 
Norton  7.  Turvill,  which  really  decided  that  the  bond 
was  an  exercise  of  the  power  of  appointment — a  doctrine 
which,  as  Turner,  L.J.,  states  in  Johneon  7.  QaUagher^ 
is  now  exploded.  In  In  re  Barvey*a  Eitate,  28  W.  B. 
73,  13  Ch.  D.  216,  Hall,  Y.a,  held  that  when  the  power 
was  only  by  will,  and  was  exercised,  the  property  was 
liable  for  the  appointor's  debts.  This  last  case  seems  to 
ha7e  been  followed  in  Eodgee  7.  Hodges,  30  W.  B.  483, 
20  Ch.  1).  749. 

In  Mayd  7,  Field,  24  W.  B.  660,  3  Ob.  D.  587, 
the  power  was  by  deed  or  will,  and,  subject  thereto, 
the  property  was  settled  to  the  separate  use  of  the 
married  woman  for  life,  and  if  she  survircd  her  husband, 
which  happened,  to  her  absolutely.  During  her 
007eiture  she  exercLed  her  power  by  will.  The  prop- 
erty was  treated  by  the  late  Sir  George  Jessel,  M.IC,  as 
though  it  was  altogether  the  separate  property  of  the 
manied  woman — that  is  to  say,  that  the  corpus  of 
property,  which  is  settled  to  the  general  appointees 
by  deed  or  will  of  a  manied  woman,  and  in  default  of 
appointment  to  her  separate  use  during  her  life,  and 
if  she  snrvi7e  her  husband  to  her  absolutely,  was  treated 
as  her  separate  propeity  in  case  she  should  so  8urvi7e. 
Would  it  be  her  sepaiate  property  if  she  did  not  sur- 
7i7e,  in  which  case  the  limitation  was,  I  understand,  to 
other  persons  P  The  separate  use  during  her  life  would 
only  enable  her  to  bind  her  life  interest  i  an  engage- 
ment, though  by  bond,  would  not  be  an  exercise  of  her 
power;  the  re7ersion,  which  was  contingent  on  her 
sur7i7ing  her  husband,  was  not  limited  to  her  separate 
use.  The  cases  relied  on  by  the  Ma&ter  of  the  Bolls 
proceed  upon  a  misapplication  of  the  earlier  decisions, 
which  treated  the  bond  of  a  married  woman  as  an  exer* 
dse  of  her  power  to  appoint  by  deed.  With  respect  to 
this  it  wab  decided  by  Lord  Gottenham  in  Oivens  i, 
Dickenson,  Cr.  &  Ph.  48,  that  a  contract  in  writiog  of 
a  married  woman  to  pay  a  sum  of  £210  could  not  be 
treated  as  the  execution  of  a  power  to  appoint  **  by  any 
deed  or  other  iufctrnment  in  writing,"  Lord  Oottenham 
Mying,  **  Now  that  document  alone,  within  the 
authority  of  cases  which  ha7e  been  decided,  would 
ha7e  been  operatire  upon  her  separate  estate,  but  not 
by  way  of  the  execution  of  a  power,  although  that  has 
been  an  expression  sometimes  used,  and,  as  I  appre- 
hend, 7ery  inaccurately  used,  iu  cases  where  the  court 
has  enfoned  the  contracts  of  married  women  against 
their  separate  estate.  It  cannot  be  an  execution  of  a 
power,  because  it  neither  refers  to  the  p^wer,  nor  to  the 
subject-matter  of  the  power,  nor,  indeed,  in  many  of 
the  oases  has  there  been  any  power  existing  at  all. 
Besides,  as  it  was  argued  in  the  case  of  Murray  7. 
Barlee,  3  My.  &  E.  209,  if  a  married  woman  enters  into 
se7eral  engagements  of  this  sort,  and  all  the  parties 
come  to  ha7e  satisfaction  out  of  her  separate  estate,  they 
are  paid  part  passu;  whereas,  if  the  instruments  iook 
effect  as  appointments,  they  would  rank  according  to  the 
priorities  of  their  dates.  It  is  quite  clear,  thertfure, 
that  there  is  nothing  iu  such  a  transaction  which  has 


any  resemblance  to  the  execution  of  a  power/'  It  wv 
with  reference  to  this  decision  that  Tamer,  L.J.,  siid 
in  Johnson  y.  QallagheTt  at  p.  519,  *'Tbe  dootnasof 
appointment  seems  to  me,  howe7er,  to  be  exploded,  ind 
it  is  scarcely  less  clear  that  the  transactions  do  not  cnite 
any  lien  or  charge  on  the  separate  estate,"  and  he 
decided,  as  is  well  known,  that  the  separate  eitate  ol  • 
married  woman  is  made  liable  for  her  engsgeaieDti 
simply  by  a  process  of  equitable  execution— a  dediios 
which  has  settled  the  law  upon  the  point|  and  hai  bta 
acquiesced  in  e7er  since. 

My  opinion  is  that  in  cases  not  within  the  Minicd 
Women's  Property  Act,  1882,  whether  the  poiw  o( 
appointment  be  by  deed  or  will,  or  by  will  only,  is 
appoiotment  by  the  will  of  a  married  woman  dosi  not 
make  the  property  appointed  liable  to  engigeDali 
entered  into  with  her  on  the  credit  of  her  sepaiafeseiiilk 
What  may  be  the  law  as  to  cares  falling  within  that  Aflt 
I  express  no  opinion  sa7e  this,  that  to  makepnpsc^ 
appointed  by  the  will  of  a  married  woman  liabls  to  to 
engagements  under  that  Act,  it  seems  necesHiytolMM 
that  the  appointment  by  her  will  makes  tbs  fUf^ 
appointed  her  separate  property,  because  itiioa(f''iff 
separate  property  which  she  may  thereaf ta  M^ifN 
which  is  by  that  Act  rendered  liable. 

In  this  case  the  powers  of  appointment  were  edyVf 
will,  and,  as  the  pro7isions  of  the  Manied  Woa«[i 
Property  Act,  1882,  s.  1,  sub-section  4,  do  nokanl|,it 
my  opinion  the  property  appointed  by  her  will  li  *t 
subject  to  her  engagements  made  during  her  oovertan 

Solicitors,  P<  Sodgkinsan,  for  PraU  <ft  BodgldMi», 
Newark ;  Weihury  J.  Miiton  ;  Field  A  Co. 


Chan.  Di7.l  j^ii 

Kay,  J.     j 

In  re  CmtBis. 

BjOBKICAIT  9.   ElHBEBLBT.  (a.) 

Will  —  Consiruetionr-^**  Clear  value  ''^AppoMMd^ 

Reeidue^Qi/l  of  residue  of  specified  fundr'U^ 

duty — Testamentary  eaopenees. 

The  testatrix,  in  exercise  of  a  general  power  •/ fj 
p&intment  under  her  marriage  setUemeni,  appovMm 
the  trustees  of  the  sMemeni  shotUd  ekmd  pomted  ^ 
much  of  the  trust  funds  as  should  he  '*ofihedeafWt 
0/  £1,000,"  in  trust  to  pay  the  same  to  the  trudeei  o/ur 
will,  upon  trust  to  pay  the  eame  to  0.  J.  Vernon.  4/j 
several  other  appointments  in  similar  language,  ^"^ 
contained  an  appointment  of  "  all  the  residue  o/thtwi 
trust  funds.'*  There  was  no  direction  for  W««rf  v 
debts,  duty,  or  expenses,  and  no  other  propefig^f^ 
disposed  of. 

Held,  that  the  interposition  of  other  trustees  did  s^ 
affect  the  question;  that  the  word  ** clear '*  shsmdm 
the  rule  by  which  an  appointment  of  the  v^^""^ 
fund  is  held  to  be  a  gift  of  a  d^nite  sum,  not  of  f»«J 
in  the  ordinary  sense,  did  nei  apply;  cmdttfl<«**| 
outgoings  on  the  prior  appointments  muet  be  disaerf^ 
otU  of  the  part  of  the  fund  appointed  ae  residue. 

Adjourned  summons* 

The  question  was  whether  probate  and  legMf  f^ 
and  testamentary  expenees  on  certain  portions  o( sbia 
fund  appointed  by  the  testatrix  were  payaUs  on « 
those  poitions  or  out  of  the  residue  of  the  fund.       ^ 

Under  her  marriage  settlement  the  Hco.  ^^^^ 
Oarrie  was  entitled  to  a  power  of  appofaitment  oi«^ 
sums  of  £10,256  3s.  and  £10,301  9?.  Od.  to  »«^J|2. 
or  persons,  for  such  intents  and  purposes,  in  ^^^  P^ 
tions,  and  generally  in  such  manner  as  she  abov  ^ 
will  or  codicil  direct.  ^ ^^^ 

{a.)  Reported  by  H.  0.  Bopsb,  Esq.,  Baitister-s^I^ 
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She  made  her  will  on  the  12th  of  Apvil,  1871,  and 

after  recitiog  the  power  of  appointment,  in  ezerdee  of 

thit  power  directed  and  appointed  that  from  and  after 

the  death  of  her  hneband,  or  from  ench  other  time  as  her 

will  should  beoome  operative  or  take  effect  in  posaessfon 

<a  relation  thereto,  the  trnateea  of  the  settlement  ahould 

stand  poeseeaed  **  of  ao  mnoh  and  anoh  parte  of  the  aaid 

tniet  fuoda  aa  ahall  be  of  the  elear  ralne  of  £1,000 

aterliBg  in  trust  to  pay  and  transfer  the  same  into  the 

namee  or  name  of  John,  Earl  of  Kimberley,  and  P.  W. 

Gurrie"  apon  trnat  to  pay  or  transfer  the  aame  to  0.  J. 

Yemen,  bat  if  he  ahonld  die  in  her  lifetime,  then  to  hia 

ehOdren.     The  teatatriz  then  proceeded   to    appoint 

further  specified  anma  forming  part  of  the  aaid  trust 

Amda  in  similar  langnsge,  and  directed  and  appointed 

that  the  traateea  of  the  aettlement  ahonld  "  atand  and  be 

poaaeesed  of  all  the  residue  of  the  said  truat  funds  in 

tmat  to  pay  or  transfer  the  aame  into  the  namea  or  name 

of  mytnisteea  or  trustee"  upon  trnat  for  the  plaintiff 

for  life,  and  then  for  her  ohUdren  ;  and  ahe  appointed 

Lord  Eimborley  and  P.  W.  Currie  ezecutora. 

By  a  oodidl  of  the  4th  of  January,  1872,  the  teatatriz 
rarcdced  one  of  the  appointmenta  made  by  her  will,  and 
directed  and  appointed  that  the  trnateea  of  the  aettle- 
ment ahould  atand  posaeased  of  "ao  mnoh  of  the  tmat 
funda  as  shall  be  of  the  clear  value  of  £400  sterling  in 
trusty  to  pay  or  tranafer  the  aame  into  the  namea  or 
name  of  mj  tzuateee  or  truatee  "  upon  truat  to  pay  the 
aame  to  the  Archbishop  of  Westminster  for  the  Ume 
being;  and  of  so  much  aa  **  ahall  be  of  the  olear  value  of 
£50  aterling  "  in  truat  for  other  peraona.  There  waa  no 
direction  in  the  will  or  codicil  for  payment  of  debta, 
funeral,  and  teatamentary  expenses,  or  duty,  nor  any 
diapoaition  of  other  property. , 

The  teatatriz  died  in  1873,  and  her  husband  in  1887. 
The  whole  of  the  trust  funds  subject  to  the  aettlement 
had  been  tranaferred  to  the  trueteea  of  the  will,  and  they 
paid  the  above-mentioned  pecuniary  legaciea,  amounting 
to  £5,050,  and  they  also  paid  out  of  the  funda  appointed 
aa  reaidue,  brokerage  £20,  legacy  duty  £298  14^.  7d., 
^probate  duty  £663,  law  ohargea  £132  5a.  2d.,  and 
£1,584  98.  8d.  as  legacsy  duty  on  the  residue. 

The  anmmona  waa  ti^en  out  by  the  plaintiff  to  decide 
whether  the  trnateea  of  the  will  were  entitled  to  deduct 
these  auma  from  the  reaidue  which  had  beea  appointed 
to  her. 

Inee^  Q.C,  and  A.  Young,  for  Mra.  BJorkman,  the 
zeafdoAry  appointee. — Tbia  ia  not  a  gift  of  reaidue  in  the 
oidiiiarj  aenae,  and  each  of  these  legaciea  muat  bear  ita 
own  proportion  of  the  ezpenaes.  The  trnateea  of  the 
will  are  interposed,  and  the  trusteee  of  the  aettlement 
bmwe  onlj  got  to  pay  them  a  dear  aum  of  £1,000  and  the 
dedacfclona  must  be  made  afterwaria  :  Theobald  on  Wills, 
Snd  ed.»  pp.  112,  143;  Page  v.  Leapingwelly  18  Yea. 
463 ;  JPkUt  V.  Bouth,  6  M.  &  W.  766 ;  23  Viwt.  c. 
15,  ee.  4,  5 ;  Hanaon  on  the  Probate  Duty  Acta,  3rd 
ed.,  p*  48  ;  Legacy  Duty  Act,  1796  (36  Geo.  3,  o, 
52^  a.  e;  In  re  HiggitiB,  Day  v.  TumtU,  34  W.  R.  81, 
SI  Cfa.  I>.  142 ;  Daviea  v.  FowUr^  L.  R.  16  Eq.  308,  22 
W.  B«  Dig.  270  ;  Baily  v.  BouU,  14  Beav.  595;  Sanders 
v.  Kiddell^  7  Sim.  536. 

MarUn^  Q-C,  and  NaldeVy  for  the  appointee.-*The 
void  **  dear  "  abowa  that  duty  muat  be  paid  out  of  the 
Mua  appointed  aa  reaidue :  Eayne$  v.  Eaynee,  1  W.  E. 
104,  3  X>e  G.M.  &  G.  590;  InreCoU'e  IFiI{,L.B.  8  Eq. 
171,  18  W.  B.  Oh.  Dig.  155;  Oude  v.  Mum/ord,  2 
r.  &  C.  Ez.  448;  Ford  v.  BuaOon,  1  Coll.  403; 
In  re  JRohine^  32  Solioitobs'  Jovbnal,  273,  W.  K., 
1888,  p*  41;  Sogden  on  Powera,  8th  ed.,  pp.  443, 
161,  AeS  ;  Willa  Act,  a.  27;  Wilks  v.  Oroom,  4  W.  B. 
•07.  I^Kat,  J.,  referred  to  Eaium  v.  AppU/ord,  5  M.  & 
^.  58,  and  EarrUe'  Trusts,  John.  199,  7  W.  B.  Dig.  95.] 

Blcsketileyt  for  another  appointee,  refeired  to  /n  re 


Meredith,  25  W.  B.  107,  3  Oh.  D.  757,  and  In  re  Hunt's- 
Trusts,  34  W.  B.  247,  31  Oh.  D.  308. 

Ince,  Q,C.,  replied, 

K&T,  J. — Mra.  Ourrie,  a  married  woman,  had  under  a 
aettlement  a  general  power  of  appointment  over  trust 
funda  ccmpriaed  in  the  settlement.  She  made  her  will,, 
datid  the  12th  of  April,  1871,  whilst  still  a  married 
woman,  and  after  reciting  the  settlement  ahe  ezeroiaed 
her  power  of  appointment  and  made  no  other  diapoaition 
of  any  property  at  all.  She  ezerciaed  her  power  in  this 
way.  [Bia  lordship  referred  to  the  will,  and  continued : — "]' 
There  ia  no  direction  for  payment  of  debta,  funeral  and 
teatamentary  ezpenaes,  or  legaoy  or  probate  duty,  and  if 
it  were  not  for  what  I  am  going  to  point  out  it  would 
aeem  primd  fade  to  be  a  case  within  the  decision  in 
Page  v.  Leapingwetl — namely,  a  caae  in  which  certain 
definite  portiona  of  a  definite  fund  are  given  to  certain 
peraona  and  then  the  reaidue  of  that  fund  ia  given  to 
aomebody  else,  and  the  doctrine  of  that  caae  ia  that  tho- 
aum  thua  deacribed  aa  reaidue  is  as  much  a  definite 
aum  aa  any  other  part  of  the  fund,  and  that  it  ia 
not  residue  in  the  ordinary  sense.  But  in  this  caae^ 
we  have  in  each  gift  before  the  gift  of  residue  the 
words  "clear  value,"  and  the  question  ia.  What  ia 
the  meaning  of  those  words  f  The  words  of  the  gift 
are :— [Bis  lordship  read  them,  and  continued : — ]  I  think 
the  interposition  of  her  own  trustees  has  nothing  to  do 
with  the  matter  at  all.  It  is  just  the  aame  as  if  sho 
had  directed  the  trustees  of  the  settlement  to  stand 
possessed  of  these  funda  upon  theae  trusts.  It  is  said  that 
the  word  **  clear  "  only  means  clear  of  ezpensea  wliicbs 
the  trnateea  of  the  aettlement  would  have  had  the  right  to 
deduct.  But  b  that  aoP  The  fund  will  not  ba  olear  if  it  ia 
to  be  aubject  to  probate  and  legacy  duty  and  the  teata- 
mentary ezpenaea  of  the  teatatriz,  but  it  will  fall  far 
short  of  £1,000.  Oould  ahe  posaibly  mean  to  clear  it 
of  one  deduction  and  not  of  another?  I  am  readino; 
her  will,  and  I  must  take  it  to  mean  that  0.  J». 
Yemon  is  to  tske  a  aum  of  the  clear  value  of  £1,000. 
That  waa  her  intention,  and  I  ha? e  no  right  to  aay^ 
she  meant  to  dear  it  of  one  thing  more  than  another. 
I  muat  take  her  to  have  been  aware  that  there  would 
be  other  thinga  which  might  oome  out  of  thb  legacy 
under  the  appointment,  and  becauae  ahe  made  thi» 
appointment,  and  in  this  way  disposed  of  it.  But  for 
thia  direction  that  it  ahould  be  clear  it  would  not' 
oome  to  the  handa  of  the  appointee  of  the  clear  value 
of  £1,000.  I  read  the  word  clear  aa  ezpreaaing  an 
intention  that  each  of  theae  aums  ahould  come  to  the 
reapective  appointeea  clear  of  any  outgoings,  not* 
merely  under  the  aettlement,  but  those  to  which  it 
would  otherwise  be  subject  under  the  provisions  of 
her  will.  That  includes  probate  and  legaoy  duty  and 
testamentary  ezpenaea.  Out  of  what  are  theae  out- 
goioga  to  come  P  She  doea  not  apeak  of  the  reaidue  aa  a- 
olear  fund,  but  ahe  givea  it  aimply  aa  reaidue.  There* 
fcr<*,  where  the  appointor  of  a  fund  gi?ea  £1,000  to  one" 
peraon  and  the  residue  of  the  fund  to  another,  and  direCtr 
that  the  £1,000  shall  be  clear,  it  can  only  be  done  by 
reducing  the  residue.  Whether  the  word  ''.residue  "  in: 
this  will  is  to  be  oonstrued  aa  meaning  reaidue  for  all' 
purpoaes  I  do  not  now  decide.  It  may  be  that  the 
word  clear  may  throw  upon  this  which  is  called  ren- 
due  the  payment  of  debts  and  teatamentary  ezpenaea, 
but  yet  that  it  doea  not  include  a  lapaed  share  of  the' 
fund.  There  might  be  a  very  good  argument  on  that 
point,  but  it  does  not  arise  here.  I  see  on  the  face  of 
the  will  that  it  waa  her  intention  that  each  aum  ahould 
be  clear  of  theae  paymenta,  and  that  the  reaidue  ahould. 
be  reduced  accordingly. 

Now  let  me  aee  what  the  authoritiea  are.  The  early 
oase  of  Eaynes  v.  Eaynes  is  an  instance  that  the  word 
clear  is  sufficient  to  ezonerate  a  legaoy  from  the  pay* 
ment  of  duty  and  ao  on. 
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It  ia  eaid  tfaafc  Day  t.  Tumell  ia  an  anthopifey  for 
holding  that  the  woi^  *' clear"  musfc  be  confined  to 
clearing  the  ahare  of  expenses  nnder  the  settlement,  and 
that,  when  the  fund  came  into  the  hands  of  the  trustees 
of  the  will,  it  then  for  the  first  time  became  liable  to 
probate  and  legacy  duty  and  testamentary  expenses,  and 
that  the  word  '*  dear'*  does  not  mean  clear  from  those 
<luties.  But  that  case  seems  to  me  to  have  nothing  to 
do  with  the  matter.  Higgins  co?enanted  to  pay  to  the 
trnsteee  of  a  settlement,  during  his  life  or  within  twel?e 
months  after  his  death,  £10,000  free  from  all  deductions 
whate?er.  He  died  without  payment,  and  bis  executors 
paid  it.  The  Crown  claimed  succession  duty,  and  the 
question  was  whether  the  trustees  of  the  settlement 
could  reooTex  that,  not  from  the  co?enantor,  but  from 
the  executors,  and  it  was  held  that  they  could  not,  be- 
<!ause  the  co?enant  had  been  actually  performed,  so  far 
as  the  covenantor  was  concerned,  in  paying  the  £10,000, 
and  the  liability  did  not  attach  till  afterwards.  It  was 
not  the  case  of  a  will  directing  that  a  sum  should  be 
paid  clear,  and  in  which  the  word  **  dear  '*  must  mean 
dear  of  cTeiything  payable  under  the  will,  it  was  a 
ooTenant  by  the  setUor  with  the  trustees,  and  the  suc- 
^ieaaion  duty  ne?er  attadied  at  all  till  the  £10,000  came 
into  the  hands  of  the  truateea*  That  has  nothing  to  do 
with  the  will  before  me.  I  must  hold  that,  by  force  of 
'the  word  '*  dear,"  the  part  of  the  fund  appointed  as 
'residue  must  pay  all  the  outgoings  which  might  other- 
wise come  from  these  particnlsr  appointed  shares.  The 
■costs  must  come  oat  of  the  residue. 

Solidtors,  Collytr^  BHihw,  A  Co. ;  Kectney,  HatfftB, 
Jf  Wahh;  Morice,  TaOert  ^  BldheOiy. 


Oban. 


DiY.1 

Kay,  J.    J 


Maffoh  5,  6,  7,  8, 15. 


BaSIOK  v.   NoBIH  SlAlTFOBDSKIRB  EaXLWAY  Co.  («.) 

Compixny^Forged  tfani/er  of  iMe-^StaiuJle  of  Zimifti- 
Uon$-^When  Hme  hegim  lo  run ^-^ Bxecuhrs  foint 
holden  of  Uoek-^RigM  of  one  to  framfBr^Eitoppd 
of  one  Joint  hotder-^BigM  of  other  to  «tM. 

One  of  tufo  eooecutora  and  trtuteee  of  a  wiU  eold  out 
eertain  railway  stock,  which  etood  in  their  Joint  names 
as  executors^  hy  meant  of  deeds  of  transfer  Uk  which  he 
forged  the  name  of  his  co-executor  and  trustee.  In  an 
action  by  the  latter  to  compel  the  railway  company  to 
replace  the  stock. 

Held,  that  the  detim  was  ndt  hsrred  hy  reason  of  more 
4han  siso  years  hatnng  elapsed  since  the  date  of  the 
transfers,  as  time  began  to  run,  not  from  that,  date,  but 
from  the  refusal  of  the  company,  when  the  forgery  was 
made  known  to  them,  to  treai  (he  plainiijf  as  shareholder. 

Held,  also,  that  dock  registered  in  the  names  of  two 
executors  could  not  he  traneferred  hy  one  of  them,  nor 
was  such  a  transfer  good  as  to  one  moiety  of  the  stock, 

Hdd,  also,  that  the  fact  that  one  of  the  two  Joint 
owners  of  the  stock  was  estopped  from  denying  the 
validity  of  the  forged  transfers  did  not  prevent  the  other 
from  maintaining  (he  aeUon» 

Trial  ct  actfon. 

The  action  was  brought  by  the  ftmateev  vi  m  will 
to  have  it  dedared  that  certain  tiansfeta  of  sCbok  in' 
the  defendant  company  were  invalid  on  the  ground  that 
the  signatures  of  one  of  the  alleged  transferors  to  the 
deeds  of  transfer  was  forged ;  and  for  an  order  on  the 
company  to  register  the  plaintifls  as  the  owners  of  snch 
stock.  On  the  CTidence  the  court  came  to  the  oondusion 
that  the  forgery  wae  established. 

The  stock  in  question  formed  part  of  the  estate  of 


•(a.    Beported  by  H.  F.  Akedboz,  Esq.,  Baniatex-at-Law. 


S.  Barton,  of  wbioh  he  had  appointed  his  widow,  Asa 
Barton,  and  his  son,  T.  Barton,  to  he  trustees  and  0» 
outers.  They  both  proved  the  wlQ  riiorUy  aftw 
S.  Barton's  death  in  1870,  produced  the  probate  to  the 
railway  company,  and  had  the  stock  registered  in  tkb 
names  as  executors  of  S.  Barton.  The  diTideodf  wen 
received  by  T.  Barton,  who  accounted  for  them  to  tin 
persona  entitled  thereto.  In  1885  Ann  Barton  diiooTeni 
that  at  various  datea  between  1880  and  188S  the  wbolt 
of  the  atock  had  been  tranaferred  by  T.  Barton  by  ibmii 
of  tranafera  to  which  he  forged  her  aignatore.  In  Jolj, 
1886,  T.  Barton  abaeonded,  and  in  December  the  aetfai 
waa  brought  hy  Ann  Barton  and  a  new  troitee  whoM 
been  appduted  in  place  o(  T.  Barton. 

The  company,  by  thefe  defence,  as  to  soeh  o(  tki 
tranafera  aa  had  been  made  more  than  six  yesn  bei« 
action  brought,  pleaded  the  Statute  o(  UmititioBii 
alao  that  the  execution  of  the  tranafer  deedi  by  om 
of  the  two  executora  waa  auffloient  to  tnorf«  tti 
fitock,  or  to  paaa  one  moiety  thereof ;  and  the  tethff 
question  is  dedt  with  in  the  Judgment,  wbtte  thi 
fact  that  T.  Barton  would  have  been  estofvid  inm 
saying  that  the  tranafera  were  nuUities  affeelsd  tis  lU" 
by  Ann  Barton. 

Bigby,  Q.O.,  Renshaw,  Q.C.,  and  ITAiflaier.te* 
plaintilBB,  dted  Davis  v.  Bank  of  England^  I  IH«^ 
and  on  appeal  5  B.  ft  0. 185 ;  Sloman v.  BankofhtjSs, 
14  Sim.  4""     ^"  "*    '       '^      "    ""— '^^ 

W.  B.  94, 

284,  L.  I ^ , -,   _ ,     ^ 

Evan's  Charity,  3  W.  R.  573, 5  H.  L.  Oas.  389;  8ijt. 
KoHh  British  Australasian  Oo.,  11  W.  B.  B82.!  B.I 
0. 175  (overruling  OoUs  v.  Bank  of  England,  10  Ai  W 
437) ;  Taylor  v.  Midland  Bailway  Co.,  8  W.  E.W»» 
Beav.  287 ;  Tayler  v.  Great  Indian  Penimukr  JW»«I 
Co.,  7  W.  R.  182,  637,  4  De  ».  &  J.  659. 

Sir  0.  BusseU,  Q.O.,  Marten,  Q.O.,  sxiA  ^«*^ 
the  raUway  company,  dted,  on  the  plea  of  the  SMw> 
Lfanitationa,  Short  v.  M'OaHhy,  3  B.  ft  Aid.  w; 
Granger  v.  George,  5  B.  &  a  149  ;  BoiM  v.  Ym^ 
259 ;  Smith  v.  Fox,  6  Hare,  886 ;  Wilkinsos  f.  W 
19  W.  E-  604,  L.  B.  6  0.  P.  206  ;  Kmx  v.  Gfj,  u* 
5  H.  L.  666;  and  GUbU  v.  Guild,  SO  W.B.4aT,» 
9Q.B.D.59;  and,  aa  to  the  efteet  of  a  tranetejT* 
of  two  executora,  Simpson  v.  GuUeridge,  1  MidAJ? 
and  Charlton  v.  Earl  qf  Durham,  17  W.  B.  848,  «»• 
L.  B.  4  Oh.  438. 

Swinfen  Eady,  for  third  partiee,  tranaf eraei  «<  <^ 

ICaioh  15.-*Kat,  J.,  after  atating  hla  ooael'"^^^ 
the  evidence  that  Ann  Barton'a  aignature  to  the  osni* 
tranafer  had  been  forged  by  T.  Barton,  went  oa  ^ff ^ 
The  real  daim  of  the  plaintifls  ia  to  be  tnatod  Bf« 
railway  company  as  ahaieholdeia.    They  aay,  >»*j* 
with  the  contention,  that  the  forged  traaatai  mmm 
eonsidered  as  nullitiea.    One  defence  raised  by  tf^^ 
ment  is  a  plea  of  the  Statute  of  Limitations.   W^ 
plaintiib  are  Ann  Barton  and  Mrs.  Ashe,  vho  vaMf 
pointed  her  co-trustee  by  the  deed  of  the  li*  »  •T 
1886,  in  the  place  of  T.  Barton.     This  suit  •«?"J 
tuted  on  the  10th  of  December,  1886,  »oi«JMI  V 
years  after  most  of  the  attempted  dealingi  ^.3 
AMIS.    It  is  lettled  thai  att«  a  paxtnexahip  btf^ 
any  cDiiim  6n  simple-  contract  by  one  formtfRf 
against  the  others  in  respect  thereof  is,  V^'^^G 
subject  to  be  barred  after  the  expiration  of  dtfK 
Knox  V.  Gye.    On  the  other  hand,  while  a  Ff'^S 
ia  continuing  there  ia  no  authority  for  auggeetigfg 
claim  between  the  partnera  ia  affected  by  the  eiijCJ 
the  opinion  of  Lindley,  L. J.,  is  to  the  contntfy:^Q^ 
on  Partnership,  4th  ed.,  p.  966.    In  a  case  of  <^^ 
time  would  begin  to  ran  from  the  oot  of      * 
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hu  been  argued  in  tbie  case  that  if  a  partner  does  sot 

drftir  his  share  of  profits  or  act  as  partner  fox  (is  jearv, 

he,  at  the  end  of  that  time,  loses  all  remedy  againat  his 

oo«parlner8,  and  therefore  praotioallj  ceases  to  be  a 

psrtosr.    And  it  is  nrged  that,  thii  Mng  the  case  as  to 

a  psrtQership,  the  analogy  ought  to  be  followed  in  rail- 

vay  companies  and  other  trading  oorporations,  and  that 

a  stiarebolder  who  makes  no  claim  for  six  years  has  no 

remedy  in  respect  of  his  share  against  the  company.    If 

this  be  BO,  any  such  company  might  direct  that  after  six 

yearV  silence  a  pen  should  be  drawn  through  tbe  sbare- 

holdei's  name  on  tbe  register,  and  he  would  practically 

cease  to  bo  a  member  of  the  corporation.    And,  in  answer 

to  a  question  from  tbe  court,  the  argument  was  pressed 

to  this  extent.    Such  a  conclusion  sbows  that  there  must 

be  a  fsllaoy  in  the  premises.    I  know  of  no  authority  for 

aayingthata  paitner  who  does  nothing  lor  six  years 

loses  all  remedies  against  his  co-partners.    Time  only 

begins  to  run  against  him  from  an  act  of  exolusioD.     If 

the  analogy  be  applicable,  there  must  be  a  similar  act  to 

the  case  of  a  shareholder  to  enable  the  company  to  avail 

itMlf  of  the  statute  against  him.    Nothing  of  the  kind 

took  place  here  until  the  resistance  by  the  company  to 

the  claim  made  in  tbis  action.    Tbe  cause  of  action  is, 

not  the  iuTalid  transfers  of  the  shares  in  question,  but 

the  refusal  of  the  company,  when  the  forgery  was  made 

known  to  them,  to  treat  tbe  plaintiffs  as  shareholders. 

It  is  an  elementary  principle  that  time  does  not  begin  to 

run  until  there  is  a  complete  cause  of  action,  and  there 

was  ao  complete  cause  of  action  in  tbis  case  until  such 

-Kfnsal. 

In  DavU  ▼.  The  Bank  of  England  there  is  a  Judg- 
ment  of  Beet,    O.J.,   in  which  the   question   of    tbe 
Statute  of  Limitations  in  a  similar  case  is  considered. 
The    faots    of   that   case    somewhat    resembled     the 
present.     Certain   sums  of  Oonsols  and  other  Oovem- 
■sent  securities  standing  in  tbe  name  of  the  plaintifl 
had  been  sold  under  forged  powers  of  attorney.    The 
plaintiff  sued  tbe  Bank  of  Bagland  in  an  action  on  the 
eaae  for  permitting  tbe  transfer  without  his  authority, 
«nd   for  refusing  to  pay  him  difidends.     Tbe   action 
vaa  brought  witbin    six  years  from    the  date  of  the 
salee,  ao  that  no  decision  on  tbe  question  of  the  Statute 
of  limitations  was  neoessary,   but    in  the   Judgment 
Beet,  CJ.,  said  :  "We  cannot  do  Justice  to  tbe  plain- 
tiif    unlees   we    hold   that    the    stocks    are    still    his. 
Another  consequence  of  the  stocks  being  considerad  as 
tranafezred  will  be  most  alarming  to  those  who  live  at 
a  dfflCaaee  from  London,  and  receive  their  dividends  by 
afttomey — namely,   that   their  claim  to  compensation. 
In  case  their  stocks  should  be  transferred  without  their 
avftosi^,  may  be  barred  by  the  Statute  of  Limitatioas." 
Xater  on  he  says :  "  If  the  plaintiff's  action  had  been 
fsonded  on  the  concealment  of  the  forgeries,  it  could 
not  liaTo  been  supported,  but  the  action  is  founded  on 
Obo  refooal  of  tbe  bank  to  pay  on  demand  the  divi- 
dencU  of  tbe  plaintifl  due  on  stocks  belonging  to  him," 
aul  Judgment  was  given  for  tbe  plaintifl  accordingly. 

iTbat  dedsion  was  reversed  in  error  upon  tbe  ground 
ftat  tliare  was  no  allegation  in  tbe  declaration  and  no 
lading  in  the  verdict  that  the  bank  ever  had  received  tbe 
Hrldleandfl  from  tbe  Government,  but  the  Judgment  of 
imt,  O.J.9  has  not  been  considered  as  affected  by  such 
.J^v^pMdl :  CdUi  V.  Bank  of  England  and  Bloman  v.  Bank 
i^JSn0land, 

TIsAii  it  was  suggested  that,  Thomas  Barton  aad 
4iui  Harton  being  co-executors,  one  of  them  alone 
amM  baTC  transferred  the  stock  which  was  regii- 
ttisd.  in  the  names  of  both.  No  authority  for  tbis  pro- 
f9arfHr^  was  eited|  and  J  am  olearly  of  opinion  that, 
<iapfaiTr  the  powers  of  executors  may  be  as  to  other 
Ploy  apt  J  Tested  in  them  in  that  obaraoter,  tbej  have  uo 
HiiaU  p<>«>«r  •^  to  ndlwi^  shares  or  staokt  vbioh  are 
gOwsM  I  sort  by  the  Companies  Clansaa  Aot.  With  asapeat 
li  CbM»  tbair  rights  and  UabUiUti  as  betwMU  fthMueUes 


and  the  company  are  the  same  as  those  of  other  shar»* 
holders,  and  the  company  is  expressly  exonerated  by 
section  20  from  being  bound  to  see  to  tbe  execution  of 
any  trust.  The  next  argument  was  that  if  they  are  to 
be  treated  aa  Joint  holders  of  the  stock  the  transfers 
must  be  good  as  to  one  moiety,  because  it  is  not  denied 
that  they  were  executed  by  Thomas  Barton.  Tbis  was 
answered  by  the  late  Yioe-Obancellor  of  England  in 
Bloman  t.  Tht  Bank  of  England,  If  tbe  transfers  were 
good  as  to  one  half  the  other  half  would  remain  in  the 
names  of  the  %no,  and  he  might  then  transfer  one 
moiety  of  that,  and  so  on  until  the  residuum  was  in- 
finitesimal. 

Another  oonsidecation,  which  was  not  pressed  at 
the  bar,  but  which  I  cannot  overlook,  is  tbat  it  may  be 
said  that  tbis  action  is  practioally  brought  by  Thomas 
Barton,  as  one  of  the  oo-plaintifls.  Mrs.  Ashe  has 
been  appointed  a  trustee  in  bis  place.  Of  course  she 
is  not  executrix  of  Samuel  Barton,  but  she  and  Ann 
Barton  are  suing  as  co-trustees  of  the  will,  and,  as  far  as 
tbe  legal  interests  in  this  stock  era  concerned,  the  suit 
may  be  said  to  be  the  same  as  a  suit  by  or  in  the  names 
of  Thomas  and  Ann  Barton.  One  of  two  Joint  owners 
having  forged  the  name  of  the  other  to  transfers,  tbe  two 
then  come  and  say  those  transfers  are  nullities.  Doubt- 
less tbey  are ;  but  could  Thomas  Barton  be  heard  to  say 
so,  and,  if  not,  how  does  this  estoppel  affeot  Ahn  Barton  P 
I  apprehend  that  the  answer  is  tbat  in  equity  Ann  Bar- 
ton has  sufQoient  interest  to  enable  her  to  sue,  making 
Thomas  Barton  a  defendant.  Of  course,  if  he  were  herci 
the  company  might  have  remedies  againat  him  personaUj 
— ^criminal  and  citil.  But  at  tbe  suit  of  Aun  Barton 
tbey  could  not  deny  that  tbe  stock  had  not  been  validly 
transferred.  This  seems  to  have  been  taken  for  granted 
in  more  than  one  case. 

In  Sloman  v.  Bank  of  England  Government  stock 
standing  in  the  names  of  two  trustees  was  sold  by  one  ol 
them  under  a  forged  power  of  attorney.  The  bill  was 
filed  by  the  other  trustee  and  the  beneficiaries^  suggest- 
ing tbat  the  only  remedy  was  in  equity,  for  ff  an  action 
had  been  brought  it  must  have  been  in  tbe  Joint  names  of 
the  two  trustees,  one  of  whom  had  fraudulently  sold  the 
stock.  It  was  held  by  the  Vice-Ohanoellor  of  Eogland 
tbat  relief  could  be  had  in  equity,  because  the  other 
trustee  could  say  against  the  bank :  ''  Stock  stood  in  my 
name,  and  I  have  not  authorized  the  transfer  of  it. 
You  are  responsible  to  me" — that  is  to  say,  " Tou  must 
make  the  account  stand  as  it  ought  to  have  stood.*' 

And  in  Taylor  v.  Tht  Midland  Railway^  where  stock 
of  the  Midland  Railway  Oo.  atanding  in  tbe  names  of 
Taylor  and  Bright  was  attempted  to  be  transferred  by 
Bright  by  a  deed  of  transfer  to  which  he  forged  the  name 
of  Taylor,  after  Taylor^s  death  hid  legal  peraonal  repre- 
senta&vea  were  held  entitled  to  recover  his  share  of  the 
stock  against  the  railway  company.  And  this  was 
affirmed  in  the  House  of  Lords  (10  W.  B.  382, 8  H.  L. 
Gas.  751),  and  it  was  distinctly  decided  that  there  was  a 
right  to  sue  in  equity,  even  if  the  right  at  law  was  gone 
by  the  death  of  Taylor  in  the  lifetime  of  Bright. 

It  was  suggested  that  the  pleadinga  should  be 
amended  by  allowing  a  counter-claim,  on  the  ground 
that  the  money  for  the  purchase  of  the  shares  was 
properly  paid  to  Thomas  Barton  as  one  of  two  executors. 
The  answer  is  obvious.  Tbe  money  was  not  paid  by  the 
railway  company,  but  by  the  purchasers  of  the  shares. 
They  are  not  parties^  and  I  am  not  dealing  with  their 
rights  in  any  way.  Another  answer  is  tbat,  if  the  rail- 
way company  could  make  any  claim  to  tbis  money,  that 
claim  must  be  made  against  Thomas  Barton,  not  against- 
tbe  estate  of  the  lata  Samuel  Barton.  Tbe  claim  must 
proceed  upon  an  admiasion  that  tbe  money  was  obtained 
by  forgery  and  fraud.  Bow  ooull  the  estate  be  made 
liable  fojr  it?  I  oaonot  permit  suob  an  amendment. 
Tbe  defeboe  as  actually  framed  denies  the  forgery,  and 
alio  pUadf  tbfit  the  loia  has  bean  oooaaionad  lof  U»^ 
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Hxos  Qouir, 


ikegligence  of  Ann  Barton.  This  latter  point  was  not 
insisted  on  at  the  bar,  and,  I  think,  properlj,  for  it 
seems  to  me  that  no  snch  case  of  negligence  is  estab- 
lished by  the  e?idence.  Upon  the  whole,  I  am  of 
opinion  that  the  plaintifEs  have  made  out  their  ease  and 
are  entitled  to  a  declaration  that  the  alleged  transfers 
were  invalid  by  reason  of  the  forgery  of  the  name  of 
Ann  Barton  as  a  person  executing  the  same,  and  the 
railway  company  most  be  ordered  to  register  the  plain- 
tiife  as  owners  of  the  shares.  No  doubt  the  matter 
deserved  the  closest  iuTestigatlon,  and  It  was  qnita 
natural  that  the  railway  company  should  desire  to  have 
it  formally  tried.  Bat  the  present  plaintiffs  are,  I 
^hiok,  free  from  all  blame,  and,  as  my  opinion  upon  all 
the  points  raised  is  in  their  favour,  I  think  they  are 
entitled  to  Judgment,  with  costs.  I  observe  that  the 
costs  were  given  to  the  plaintiff  in  Bloman  v.  The  Bank 
of  England, 

Solicitors,  Stephmi  A  Stephens,  for  ff.  Hand,  Maccles- 
field ;  Burehell  db  Co. ;  Taylor,  Hoare,  db  Box. 


Oban.  Div. 
North. 


Div.  > 


June  6. 


"Wakikg  v.  Scotland,  (a.) 


Vendor  and  purchaeer — AgreemerU  for  iaU  of  **  interest 
in  a  lease  " — Title  shown  to  an  under-lease. 

A  vendor  agreed  to  sell  *'  all  his  interest  in  the  lease 
held  by  him  of  Verulam  Church.**  It  turned  out  that 
the  vendor  only  ?iad  a  title  to  an  under-lease  for  a  term 
less  by  three  days  than  the  term  granted  hy  the  original 
lease. 

Held,  thai  the  purchaser  could  not,  on  that  ground, 
re/use  to  complete. 

Madeley  v.  Booth,  2  De  G.  A  8m,  718,  distinguished. 

Farther  consideration. 

This  was  the  further  ooneideration  of  an  action  by  a 
vendor  to  enforce  speoiflo  performance  of  an  agreement 
to  purchase  a  lease. 

By  the  agreement,  which  was  dated  the  15th  of 
August,  1885,  the  committee  of  Verulam  Oburoh,  Ken- 
nington-road,  Surrey,  agreed  to  purchase  from  Dr. 
Waring  "all  his  interest  in  the  lease  held  by  him  of 
Verulam  Church  for  the  snm  of  d6550."  The  purchasers 
refused  to  complete  the  contract,  and  this  action  was 
brought  by  Dr.  VVuriog  for  specific  performance  of  the 
agreement. 

The  plaintiff,  by  his  statement  of  claim,  alleged  that 
he  held  the  property  "for  a  term  of  ninety-three  years 
and  a  quarter  from  the  26th  of  December,  1824,  under  a 
lease  dated  the  24th  of  March,  1825." 

At  the  trial  of  the  action  an  inquiry  was  directed 
whether  a  good  title  could  be  made  to  the  premises  com- 
prised in  the  agreement,  and  the  further  bearing  of  the 
action  was  adjourned. 

The  chief  clerk  found  that  a  good  title  ^'can  be  made 
to  a  derivative  term  of  ninety- three  and  a  quarter  years 
from  the  25th  of  December,  1824,  less  three  days, 
created  by  an  indenture  dated  the  5th  of  Jane,  1841, 
and  transferred  by  an  indenture  dated  the  4tb  of  August, 
1840.*' 

Tbe  deed  of  the  5th  of  June,  1841,  was  a  mortgage  of 
the  property  by  way  of  underlease  for  the  original  term, 
less  tbe  last  three  days  thereof,  and  the  mortgagee  after- 
Wards  sold  the  property  under  his  power  of  sale* 

D.  L.  Alexander,  for  the  plaintiff. 

CozenS'Hardy,  Q.C.,  and  Oregson,  tor  the  defend- 
ants.— A  vendor  of  a  lease  who  only  shows  a  title  to  an 
undeilesse  cannot  enforce  specific  performance  :  Madeley 

(a.)  Beported  by  G.  E.  Jbffbbt,  Esq.,  Barriater-at-Law. 


y.  Booth,  2  De  a.  ft  Sm.  718.  No  doubt  in  OnmierwB 
and  South  London  Building  Society  v.  JJoSotffay,  28 
W.  R.  222, 13  Ob.  D.  754,  Jessel,  M.E.,  expressed  hisdii- 
approval  of  Madeley  v.  Booth,  The  latter  case,  how- 
ever, has  never  been  overruled,  and  is  a  bindiog 
authority. 

Alexander  in  reply. — ^The  vendor  in  the  present  csn 
only  agreed  to  sell  '<  his  iuterest  in  tbe  lease  "  ;  he  did 
not  agree  to  sell  tbe  lease.  This  case  is,  thetefoie,  dii- 
tinguishable  from  Madeley  v.  Booth. 

North,  J.— I  am  of  opinion  that,  by  reason  o(  the « 
of  the  words  **  all  the  interest  of  the  vendor  in  the  ksa 
held  by  him,"  the  present  case  is  distingniihable  froa 
Madeley  v.  Booth.  I  therefore  overrule  tbe  porditten' 
objection  to  the  title. 

Solicitor  for  the  plaintiff,  O.  W.  Barnard. 

Solicitors  for  the  defendants,  Burehell  A  Co, 


Ghan.  Div.  )  n^  15. 

North,  J.  j 

Cooke  v.  Cooxb.  (a.) 

WiU'^Conitrudion — Appointment — Ahsolvii'^Mr' 
Void  restriction— StttUment^In/anl^Mfti^ 

By  three  marriage  settUmenis  made  in  1834  pwv 
VMS  given  to  the  intended  husband  and  wt/c,  ff 
the  survivor  of  them,  by  deed  or  by  wiU,  Ut^ 
point  the  sttUed  property  among  the  ci^iUres  0/  w 
intended  marriage.  There  were  three  daugkUnt^ 
unmarried  and  two  married.  The  wife  died  teiOm 
having  joined  in  making  any  appointment,  sm  m 
husband,  by  his  will,  appointed  ike  property  ame^» 
three  daughters  equally,  subject  to  the  prw'mM^ 
share  of  any  davghttr  who  should  be  unnuarried  «  M 
decease  should  be  held  in  trust  for  her  f<3f  ^*/«/<^  *J 
s^parols  use,  and  after  her  decease,  as  to  wfme^ 
income,  in  case  she  should  leave  children,  in  ^^J*. 
such  persons  as  she  should  appoint,  and  in  #"^ 
appointment  or  if  she  should  not  leave  isiue  ftpoBVtf 
in  favour  of  the  other  children.  The  wmmm 
daughter  remained  single  at  her  father's  death, 

held,  that  she  was  eritiiled  to  her  share  absokm^ 
proviso  being  void  for  remoteness  and  inseverahle. 

By  one  of  t?ie  three  settlements  made  in  1834,  (0  w*^ 
the  father  and  mother  of  the  intended  wife,  the  intts^ 
husband,  and  the  intended  wife — who  tws  tf** 
infant— were  parties,  the  father  and  mUher  y  * 
intended  wife  agreed,  and  tfie  intended  huiha^d  of 
nanted,  that  the  husband  and  toife  would,  on  ^^jf^b 
tfi^  twenty-one,  convey  the  wife*s  rewrsioaary/f"*** 
to  the  trustees  upon  the  trusts  of  the  settlement.  I»^ 
the  husband  and  wife — the  latter  having  attained  Ps^ 
one^eonveyed  the  freeholds  to  the  trustees.        ^ 

Held,  that,  for  the  purpose  of  the  rule  againK  fr 
petuities,  the  real  estate  was  settled  and  (A<  f^^ ' 
appointment  conferred  in  1834. 

By  a  settlement  dated  the  81st  of  March,  1^|"| 
made  in  consideration  of  the  marriage  thenintenM* 
shortly  afterwards  solemnited,  between  hsae  ij* 
Cooke  and  Mary  Ann  Cole  Watbeo,  an  infsatiSV^ 
share  of  two  sums  of  £700  and  £4,000  Consols  to  v^ 
Mary  Ann  Cole  Wathen  was  entitled  in  ^^^S 
also  two  sums  of  £2,000  each,  and  an  annaitTj^  \ 
from  her  father,  were  settled  in  trust,  after  the  t^  1 
the  intended  husband  and  wife,  to  pay  the  '^^^^^ 
dividends,  interest,  and  annual  proceeds,  **  niito^*2 
or  to  all  or  such  of  the  children  of  the  ••j^JJTJ 
marriage,  and  in  such  parts,  shares,  and  prop^"^ 
the  appointment  shall  be  in  favour  of  more  tbst«^^^ 

(a.)  Beported  by  J.  Trubtbam,  Saq.,  Buristsr'^^ 
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at  anch  ages  or  times,  and  with  anoh  proYiaioni  for 
maintenaDce,  with  auoh  restrictiona,  and  generally  in 
aach  manner  and  form  as  they,  the  said  Isaac  Allan 
Cooke  and  Mary  Ann  Cole  Wathen»  his  intended  wife,  or 
the  sormor  of  them,  shall  by  any  deed  or  deeds,  Instra- 
ment  or  instruments  in  writiog,  daly  exeonted  in  the 
presence  of  and  attested  by  one,  two,  or  more  credible 
witness  or  witnesses,  or  the  aarfivor  of  them,  by  his  or 
her  last  will  and  testament,  duly  executed  in  the  presence 
of  and  attested  by  one,  two,  or  more  credible  witness  or 
witnesses,  limit,  direct,  or  appoint  the  same/' 

By  another  settlement  of   the  same    date,    George 

Watben  and  Sarah,  his  wife,  the  father  and  mother  of 

the  intended  wife,  in  consideration  of  the  intended 

marriage  and  of  the  settlements  agreed  and  declared,  and 

Isaac  Allan  Cooke,  the  intended  husband,  consented, 

promised,  and  agreed  with  the  trustees  of  the  settlement, 

that  in  case  the  marriage  should  take  place,  they,  Isaac 

Allan   Cooke    and    Mary    Ann  Cole  Wathen,  would, 

immediately  after  Mary  Ann  Cole  Wathen  should  ha?e 

Attained  the  age  of  twenty-one  years,  convey  and  assure 

to  the  trustees,   subject  to  the  life  estates  therein  of 

George  Wathen  and  Sarah,  his  wife,  the  moiety  or  other 

the  part  or  share  of  Mary  Ann  Cole  Wathen  of  and  in 

certain  freehold  and  leasehold  hereditaments  upon  the 

trusta  of  the  settlement,  which  included  a  power  of 

appointment  similar  to  that  in  the  prcTious  settlement. 

By  another  settlement  of  the  same  date,  and  made  in 
consideration  of  the  same  marriage,  certain  personal 
property  of  Isaac  Allan  Cooke  was  settled  upon  trust  for 
the  intended  husband  and  wife  succeasively  for  life,  with 
a  power  for  the  husband  and  wife  by  deed,  or  the  sur- 
fliot  by  deed  or  will,  to  appoint  the  corpus  among  the 
children  of  the  intended  marriage  in  terms  similar  to 
those  of  the  power  of  appointment  contained  in  the  flrst- 
mentloned  settlement,  and  set  out  abo?e. 

Mary  Ann  Cole  Wathen,  although  under  age,  was 
expreaaed  to  be  a  party  to  and  executed  each  of  the 
three  settlements.  The  marriage  took  place  in  1834, 
and  Margaret  Cooke,  the  eldest  child,  was  born  on  the 
16th  of  March,  1835. 

Mrs.  Cooke  attained  twenty- one;  and  by  an  in- 
denture dated  the  5th  of  October,  1836,  indorsed  on 
the  first  cf  the  three  settlements  she  and  her  husband 
saaigBed  to  the  trustees  of  the  settlement  her  re- 
▼ezalonary  third  share  in  the  two  sums  of  £700  and 
£4,000  to  be  held  upon  the  trusta  of  the  settlement. 

Also  by  another  indenture  of  the  same  date  indorsed 
on  the  second  settlement,  Mr.  and  Mrs.  Cooke  granted 
and  aaefgned  to  the  trustees  of  the  settlement  her  re- 
Teiaionary  freehold  and  leasehold  property  respectively, 
to  be  held  upon  the  trusts  of  the  settlement 

Mrs.  Cooke  died  in  January,  1863,  leaving  three 
children  of  the  marriage,  Margaret  Cooke,  Agnes,  the 
wife  of  Arthur  Bichard  Lewis  Wbish,  and  Georgina 
Mildred,  the  wife  of  Maitland  Moore  Lane.  No  Joint 
appointment  among  the  children  of  the  marriage  was 
iBsule  by  Mr.  and  Mrs.  Cooke  under  the  powers  given  by 
the  eettlements. 

Jsaao  Allan  Cooke  died  in  1874,  having  by  his  will, 

dated  the  21st  of  September,  1872,  provided  as  follows  : 

**  Now  in  exercise  of  the  power  so  reserved  to  me  by  the 

said   three  several  indenturea  respectively,  and  of  any 

other  power  or  powers  respectively  enabling  me  in  this 

behalfy  I  hereby  direct  and  appoint  that  all  and  siugu- 

iar  the  aaid  freehold  and  leasehold  hereditaments  and 

(uemisea,  and  the  moneys  and  the  securities  representlog 

the  eame  if  sold,  and  all  other  the  aaid  moneys,  stocks, 

liixida«  and  securities  comprised  in  the  said  three  several 

Indentures,  or  either  of  them,  shall  go  to  and  be  vested 

lift  Eoy  three  surviving  children  of  the  said  marriage — 

nstfuely.    Margaret  Cooke,  Agnes,  the  wife  of  Arthur 

Richard  Lewis  Whish,  and  Georgina  Mildred,  the  wife 

of    BCeitland  Moore  Lane,  in  equal  shares  and  propor- 

ttooSy  subject,  nevertheloMi,  as  to  the  share  of  either  of 


my  said  children  who  may  be  unmarried  at  the  time  of 
my  decease,  to  the  proviso  and  declaration  next  herein- 
after contained,  that  is  to  say :  Provided,  and  I  hereby 
expressly  declare,  that  in  case  either  of  my  said  three 
surviving  children  shall  be  unmarried  at  the  time  of  my 
decease,  the  share  of  such  unmarried  cl&ild  shall  be  held 
by  the  trustees  or  trustee  of  this  my  will  upon  trust  to 
pay  the  income  and  annual  proceeds  thereof  from  the 
day  of  my  decease  unto  such  unmarried  child  during 
her  life  for  her  separate  use,  independently  of  any  hus- 
band with  whom  she  may  intermarry,  without  power  of 
anticipation,  for  which  income  and  annual  proceed?  her 
receipt  in  writing  shall  be  sufficient  discharge ;  and  from 
and  after  the  decease  of  such  unmarried  chUd,  as  to  as 
well  her  share  and  the  income  and  annual  proceeds 
thereof,  in  case  the  said  unmarried  child  shall  die  leaving 
issue,  upon  trust  for  such  person  or  persons,  and  for 
such  purposes,  as  such  unmarried  child,  covert  or  sole, 
shall  by  will  appoint.  And  in  default  of  appoint- 
ment npon  such  trusts  and  with  such  power  eqtuilly 
in  favour  of  my  other  children  or  child  as  shaU 
correspond  with  the  preceding  trusts  and  power  in 
favour  of  such  unmarried  child ;  but  if  such  unmarried 
child  shall  die  without  leaving  issue,  then  upon  the  same 
trusts  and  with  the  same  power  as  are  hereinbefore 
declared  in  the  event  of  the  said  unmarried  child  dying 
leaving  issue  and  without  having  exercised  the  power  of 
appointment  in  that  case  given." 

This  was  an  originating  summons  by  Margaret  Cooke 
for,  among  other  things,  a  declaration  that  she  was 
absolutely  entitled  as  one  of  the  appointees  under  her 
father's  will  to  one-third  of  the  property  comprised  in 
the  settlement.  The  two  other  daughters  of  the  testator 
with  their  husbands  and  the  surviving  trustee  of  the 
settlement  were  the  defendants. 

Coteni" Bardie f  Q.O.,  and  Kenyan  Parker ,  for  the 
plaintiff. — ^The  plaintiff  takes  an  absolute  interest  under 
the  appointment,  the  limitation  cutting  down  the  in- 
terest being  void  for  remoteness ;  and  the  contingent 
lite  interests  of  the  other  daughters,  being  inseparably 
mixed  up  with  the  void  limitation,  are  also  void :  Morgan 
V.  Qronow,  L.  B.  16  Eq.  1,  21  W.  R.  Dig.  176 ;  Berrie 
V.  EowiUt  W.  N.,  1867,  p.  128.  If,  as  has  been 
suggested,  the  settlement  of  the  real  estate  of  Mrs. 
Cooke  must  be  considered  to  date  from  the  6th  of  Octo- 
ber, 1836,  when  the  property  was  granted  to  the  trustees 
by  her  after  attaining  twenty-one,  and  after  the  birth  of 
the  plaintiff,  then  the  limitation  cutting  down  her  estate 
would  not  be  void  for  remoteness.  But  the  settlement 
was  only  voidable  at  the  date  of  its  execution,  not  void, 
and,  on  being  confirmed  by  Mrs.  Cooke  when  of  age, 
took  effect  from  the  3 1st  of  March,  1834:  Smith  v. 
Lucas,  30  W.  B.  451,  18  Ch.  D.  631;  Bumahy  t. 
Equitable  Reversionary  Interest  Society,  33  W.  B.  639, 
28  Ch.  D.  416. 

Oookton  Oraekanihorpe^  Q»0.,  and  Towneend,  for  thjs 
two  other  daughters. — The  contiogent  life  Interekt'i  of 
the  other  daughters  are  separable  from  the  limitation, 
and  are  valid :  Whittell  v.  Dudin,  2  Jao.  &  W,  270 ; 
Carver  v.  BowUb,  2  Buss.  &  My.  301,  306 ;  OhurchiU 
V.  Churchill,  16  W.  B.  182,  L.  B.  5  Eq.  44;  Jarman  on 
Wills,  4th  cd.,  p.  872 ;  Carr  v.  Atkinson,  20  W.  B. 
620,  L.  B.  14  Eq.  397;  Webb  v.  Sadler,  21  W.  B.  394, 
L.  B.  8  Ch.  419 ;  Slack  v.  Dakyns,  23  W.  B.  118,  L.  B. 
10  Ch.  35  ;  Wiiliameon  v.  Farwell,  35  Ch.  D.  128,  35 
W.  B.  Dig.  151.  The  aettlement  of  the  wife's  real 
estate  must  be  regarded  as  taking  effect  from  the  5th  of 
October,  1836.  The  wife  being  a  manied  woman  who 
coald  not  contract  could  not  confirm  it  on  that  date ; 
but  the  conveyance  of  that  date  by  her  was  a  convey- 
ance de  novo:  Morgan  v.  Oronow;  Berrie  v.  Eowitl; 
Buckmaster  v.  Buckmaster,  35  W.  B.  25,  35  Ch.  D.  21. 

Qeorgs  Foster  Cooke,  for  the  surviving  tniatee. 
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COOXB  tr.  00OKS.*~B00T8  V,  WlLLUMSOM. 


HioH  Qonn. 


NoBTH,  J. — ^Tbere  are  two  pointa  for  deoiaion  in  this 
case.  The  first  1«  as  to  the  oonatmction  of  the  will  of 
Isaac  Allan  Oooke,  the  aoirlTing  husband|  who»  by  his 
will,  xecitea  the  powers  he  had  nnder  the  three  settle- 
menta,  and  then  proceeds  :^[Hia  lordahip  read  the 
terms  of  the  appointment  aet  out  above  to  his  three 
daughters  absolutely,  and  continued: — "]  Stopping 
there,  there  would  be  no  queation  that  the  effect  of  that 
appoiutment  waa  that  the  daughters  took  in  equal 
aharea  abaolutelj.  But  it  ia  aaid  that  what  followa  cuta 
down  the  effect  of  that  gift  in  reapeot  of  the  plaintifE'a 
share.  What  followa  is  thia  :-^**  Subject  nerertheleaa 
aa  to  the  share  of  either  of  my  said  children  who  may 
be  unmarried  at  the  time  of  my  deceaae  to  the  proviso 
and  declaration  next  hereinafter  contained."  That  is 
the  only  qualification  imposed  upon  the  preTiona 
absolute  gift.  The  testator  had  three  daughters,  one 
unmartied  and  two  married ;  and  I  think  he  waa  there 
referring  to  the  poaaibility,  not  only  of  the  unmarried 
daughter  lemaining  unmarried,  but  alao  of  one  or  more 
of  hia  daughtera  being  a  widow  or  widowa,  and  that  he 
ooncei?ed  the  poaaibility  of  aomething  happening  which 
would  render  it  deairable  that  the  aubaequent  direction 
ahould  apply  to  the  ahare  of  any  daughter  unmarried  at 
the  time  of  hia  death,  and  there  ia  thb  contingent  pro- 
Tiaion  poaaibly  applicable  to  all  or  any  of  the  aharea. 
Unleaa  the  contingency  happena  the  aharea  remain  ab- 
aolute.  The  proviso  ia  aa  followa : — [Hia  lordahip  read 
the  proTiso  aet  out  above  in  the  testator's  will  as  to  the 
share  of  either  of  the  danghteia  who  may  be  unmarried 
at  his  death.]  The  testator  proceeds  in  a  particular 
event  to  impose  a  restriction  on  the  enjoysaent  of  the 
shares*  It  is  not  disputed  that  the  effect  of  the 
restriction  would  be  to  tie  up  the  shares  longer  than 
the  rules  against  perpetuity  allow.  That  being  so,  what 
becomes  of  the  property  in  the  case  of  the  plaintiff's 
share  P  Is  it  undisposed  of;  or  do  the  trusts  of  the 
other  children's  life  interest  take  effect;  or  does  the 
gift  to  the  three  in  equal  shares  and  proportions  pre- 
vail so  that  the  plaintifl  gets  her  share  absdntely  P  In 
my  opinion  the  last  is  the  right  construction.  A  few 
cases  have  been  referred  to  ont  of  a  very  large  number 
on  thb  point.  The  rule,  as  I  understand  it,  ia,  that 
where  there  is  an  absolute  gift  followed  by  an  attempt 
to  limit  the  effect  of  that  gift,  which  limitation  for 
some  reason  cannot  take  effect,  the  original  gift  will 
take  effect;  but  if  on  the  true  construction  there  is  no 
original  gift,  independently  of  the  void  limitation,  you 
cannot  sever  the  ^  into  two  parts,  and  the  whole  gift 
tails. 

I  do  not  think  it  worth  while  to  refer  to  the  eases. 
But  WhiUell  v.  2>ifffmis  one  of  those  cases  which  has 
been  reoogniaed  as  an  authority  by  the  subsequent  cases, 
including  JLiusence  v.  Ttemey,  1  Mao.  &  G.  551,  in 
Which  the  Lord  Chancellor  refers  to  WhUUll  v.  Dudm 
as  a  case  In  which  a  rule  had  been  expounded,  and  saya: 
**  Carver  v.  Bowles,  8  Buaa.  ft  My.  301,  and  Kampf  v. 
/ones,  2  Keen,  756,  which  waa  founded  upon  it,  were 
cases  of  the  execution  of  powers  in  which  there  were  ab- 
solute appointments  within  the  powers  and  attempts  to 
modify  the  enjoyment  beyond  the  powers ;  and  it  was 
held  tbat  the  absolute  appointments  were  to  prevaQ." 

In  the  present  case  I  do  not  doubt  that  the  testator 
did  not  intend  the  plaintiff  to  take  absolutely  under  the 
first  gift,  because  he  goes  on  to  engraft  on  the  gift  to 
her  subsequent  limitations,  but  as  those  limitations  are 
illegal  they  cannot  be  allowed  to  prevail,  and  the  abso- 
lute gift  to  her  must  take  effect,  unaffected  by  them. 

That  disposes  of  the  case  in  respect  of  alf  the  property 
except  the  funds  representing  Mrs.  Oooke's  interest  in  the 
freehold.  As  to  that,  the  matter  stands  in  this  way.  The 
settlement  was  made  in  1834,  and  the  plaintiff  was  bom 
in  1885.  Mrs.  Cooke,  having  attained  twenty-one, 
ratified  the  aettlement  in  1836.  The  aettlement  itself 
waa  not  a  oovaaant  to  settle  afterHUsquixed  propeKty^  but 


it  was  an  agreement  by  the  father  anc  mother  of  fittift. 
tended  wife,  in  consideration  of  the  intended  msniife 
and  the  several  settlements,  and  a  oovensnt  by  the  in- 
tended husband  that  in  case  the  marriage  sbonldtiib 
effect  the  husband  and  wife  would,  immedi&telj  after  At 
should  attain  twenty-one,  convey  her  freehold  nf» 
sionary  property  to  the  trustees  of  the  lettiflnflit 
Therefore  they  were  dealing,  not  with  after-aoqiiiad 
property,  bnt  with  property  which  at  tbat  tiiao  did 
belong  to  the  lady,  who  was  an  infant,  but  was  ondsr  lo 
incapacity  except  infancy.  It  is  said  that  that  aettle- 
ment of  freeholda  waa  abeolutely  void.  I  fakov  of  no 
ground  for  aaying  ao.  To  hold  that  it  was  would  be  to 
go  against  8mUh  v.  Lucoi.  The  aettlement  wu  Tifii 
unleaa  avoided  by  her  af  terwarda.  It  wai  voidibla,  M 
it  never  waa  avoided.  It  remained  bindiog  notil  183^ 
when  ahe  executed  a  deed  in  which  her  boibudoa- 
ourred,  and  whfeh  waa  duly  aoknowleiged,snd  vuis- 
tended  to  be  a  eonfirmatdon  of  the  settleme&tt  vlatMr 
the  legal  effect  of  it  was.  That  may  depend  In  awe 
reapeota  on  ita  terma,  but  no  one  can  resd  it  lifW 
aeeing  that  the  very  thing  they  did  intend  to  do  m  to 
confirm  the  aettlement. 

In  my  opinion  the  eatate  was  bound  alMdjIVtM 
agreement,  which  was  voidable  and  not  void,iBiu> 
Cooke  did,  by  oonfiiming  it,  do  everything  M  w 
required  to  make  the  settlement  bindiog.  I  \^^ 
ahe  could  make  a  conveyance  in  favour  of  the  tnriMi 
Juat  aa  much  as  to  anybody  else,  and  I  boll  thik  Ik 
the  purpose  of  the  rule  against  perpetuitieithepofv 
over  the  real  estate  was  conferred  at  the  dito  of  w 
marriage  settlement. 

But  it  is  said  that  at  the  time  the  eonfinnstifla  «■ 
made  the  wife  was  under  coverture,  and  could  not  «a- 
firm  the  original  aettlement,  and  could  only  tij  «« 
duly  acknowledged  convey  her  real  eatate.  ^het  I» 
not  underatand.  The  argument  aeems  to  be  thit » 
could  deal  with  her  real  eatate  in  favour  of  »yboiy,  "^ 
Ject  to  this— that  the  only  peraona  to  whom  shew 
not  convey  were  the  trustees  to  whom  ahe  had  sgned" 
convey. 

SoUdtora,  Thonuu  WhUe  <fe  Bona  ;  Olarkt,  iN- 
eocfr,  db  Eyland;  Farrer  A  Co. 


Chan.  Div.l  March 7,«,  15. 

StirUng,  J.  i 

EOOIS  V.  "WlLEUMSOH.  {a.) 
Company  —  Shurm  —  Tratufer^lnehoaie  kgd  VBtr 
Prt'-wMng  equUaJbU  <iKe. 
The  jjHainHfff  a  married  woman  living  fl|W'*^^ 


\cn  were  trofujerrou  wo,  aww  r^Mwrm  »••  -^  \\^^ 
the  defendant  IT.,  who  held  a$  irwiee  for  the  f^^ 
for  her  eeparate  tiae.  .     ^ 

In  February^  1886,  W.  execuied  a  tranefer  off^^ 
five  of  the  pkUnUfi  9hare$  to  the  d^endantt  B^  a-J 
leaving  hlantu  for  the  date  cmd  the  coitsjicrafwa,  a^ 
heeefdto  thm,  together  wUh  the  oeriiflcatea  ofmif^ 
aa  a  eecurity  for  a  dM  due  from  hia  firm.         ^. 

On  the  5(A  of  May  the  de/endoiUa  H.  and  ^-..^ 
the  blank  for  the  oonaideration  wUh  five  »&«HJS 
that  for  dole  wUh  the  4<A  of  May;  awf,  on  «MJJ 
May,  the  trantfer,  together  with  the  ceriijleatei.^'g 
to  the  eon^any  for  regMndiMU  IvamediM§^JL 
reotipt  of  tAa  frana/er,  the  moLnagur  of  ^f^ 
wrote  to  the  plainUff  informing  her  of  Ue  m^ 

I    (o.)  Reported  ky  W.  Iifnor  CtooK.  Baq.,  Uaa^ 


Vol.  XXX7I.    [Jtiiy7,i888.]      THE  WEEKLY  REPORTER. 


769 


HzeH  GouBT. 


Boots  v.  WnxiAxtOK, 


High  CointT. 


ihereupon  inBtiiuted  the  present  action  to  reetrain  the 
de/mdants  H.  and  A.  from  dealing  with  the  eTiaree. 

Tne  deed  cf  seUUment  ly  which  the  company  was 
cfiginaVy  eonttituted  provided  {clause  6)  that  no  person 
-d^Uming  to  be  the  proprietor  of  any  share  by  transfer 
^oM  be  entiiled  to  be  treated  or  reoognized  as  such 
unkis  and  until  he  should  have  been  registered  in  the 
register  of  shareholders  as  the  proprietor  of  the  shares  ; 
{<iauM  6)  that  no  person  should  be  entitled  to  be  registered 
in  the  register  of  shareholders  as  the  proprietor  of  any 
share  unleas  and  untU  he  should,  by  the  execution  of 
setUement  or  some  deed  referring  thereto,  Tutve  undertaken 
oU  the  lialiliiies,  dutia,  and  obligations  of  a  shareholder 
in  respect  of  such  share;  and  {clause  14)  thai  it  should 
ife  essential  to  the  legal  validity  of  a  transfer  that  the 
deed  by  uhich  it  was  effected  should  be  deposited  or  left 
<U  the  office  of  the  company, 

Eeld,  that  the  defendants  ff.  and  A.  Tuid  not  shoum 
a  legal  title  in  themselves,  or  {as  between  themielves  and 
the  company)  an  absolute  and  wuxtnditiondl  right  to  be 
rgistered  as  shareholders  in  the  place  of  t?ie  defendant 
W^  but  that  their  title  was  inchoate  only,  and  therefore 

insufficient  to  defeat  the  prior  equitable  title  qf  the 

plaintiff, 
Dodds  V.  Hillf,  2  H.  d!  M.  424, 13  VT.  B.  Oh,  Dig, 

57,  distinguished. 

Xxial  of  action. 

The  plaifitifC  wm  a  married  woman  liriog  apart  from 
ber  hnaband. 

In  1876  she  parohaaed»  for  the  ram  of  £496,  part  of 
her  aeparate  estate,  175  shares  of  £10  eaeh  in  the 
Whittington  life  Assurance  Go.,  and  the  shares  were 
registered  in  the  name  of  A.  M.  Waller,  as  traatee  for 
the  plaintiff,  for  her  separate  use. 

The  Whittington  life  Assurance  Oo.  was  originally 
fomod  under  the  7  &  8  Vict,  c  110,  but  was  subse- 
^nently  registered  under  the  Gompanies  Act,  1862. 

In  March,  1880,  Waller,  at  the  request  of  the  plaintiff, 
tnaaferred  the  shares  to  Williamson  as  truttee  for  the 
plaintiff  for  her  sepsrate  use. 

On  the  12th  of  April,  1881,  the  plaintiff  gave  to 
WHUAmson  the  following  written  anthoritj  :«•* 

*'I  hereby  authorize  Mr.  G.  8.  Williamson,  of  Saat 
Dulwidi,  to  dispose  of  the  whole  or  part  of  the  175 
aharea  he  holds  on  my  behalf  in  the  Whittington  Life 
AMUzanceGo. 

(Signed)        "E.M.  Roots," 
.  Qb  the  9th  of  August,  1883,  Williamson,  at  the  re- 
qnaat  of  the  plaintiff;  gave  to  her  an  I  O  U  for  £496,  the 
oggipal  price  of  the  shares. 

Williamson  was  a  member  of  the  firm  of  Williamson 
k  Kelson,  who  carried  on  business  in  Wood-street,  in 
the  Gift  J  of  London,  and  in  January,  1886,  the  firm  were 
iadobted  on  a  current  account  to  the  defendants  Hodg- 
WnaOB  ib  Arnold  to  the  amount  of  £200. 

SMTly  in  Februaiy,  1886,  Williamson  executed  a  trans- 
far  of  aeTenty-flve  of  the  plaintiff's  shares  to  Hodgkin- 
aon  and  Arnold,  which  he  sent  to  them  with  the  certifi- 
aatea  of  the  shares  as  security  for  the  debt  of  his  firm. 

The  transfer  was  in  a  printed  form,  and  was  substan- 
tially in  accordance  with  the  forms  required  by  the  deed 
<i  aetUenent,  except  that  the  final  olause  was  omitted 
4ad  it  oontained  no  reference  to  the  deed  of  settlement. 

Tba  blanks  for  the  date  and  the  considertttion  were 
ftOfr  ftUed  np. 

On  the  6th  of  ^pril,  1886,  the  plaintiff  wrote  to  the 
;  i^^aafi^r  of  the  company  a  letter  stating  that  William- 
I'^aaa  lield  the  shares  in  trust  for  her,  and  asking 
i^^^Uiex  the  shares  could  be  transferred  either  to  her- 
»i7tf  or  to  her  daughter.  To  this  the  manager  replied 
nk%.  tli0  29th  of  April  to  the  effect  that  the  shares  must 
l^^to  transferred  by  Williamson  and  could  not  be  trans- 
Kar^rred  to  the  plahitiff,  but  might  be  transferred  to  her 
h^~w^B|iter. 


On  the  4th  or  5th  of  May  the  defendanta  Hodgkinson 
and  Arnold  executed  the  transfer,  the  blanks  for  con- 
aideration  being  filled  up  with  58.,  and  that  for  date 
with  the  4th  of  May,  and  on  the  6th  of  May  Measra. 
Femyhough  ft  Ashe,  who  were  brokera  in  Manchester 
and  acted  on  behalf  of  Hodgkinaon  and  Arnold,  sent  the 
tranafer  along  with  the  certificates  to  the  company  for 
registration. 

Immediately  on  receipt  of  the  transfer  the  manager 
of  the  company  wrote  on  the  7th  of  May  to  the 
plaintiff  informing  her  of  the  fact,  and  on  the  same  day 
he  wrote  to  Femyhough  &  Ashe  to  the  effect  that  he 
had  notified  the  plaintiff  of  the  tranafer,  and  awaited  her 
reply  or  action  before  submitting  the  transfer  to  the 
board  for  approval. 

On  the  10th  of  May  the  plaintiff  commenced  this 
action  to  asaert  her  title  to  the  shares.  The  action  was 
originally  against  Williamaon  alone,  and  on  the  3rd  of 
May  an  injunction  was  obtained  againat  him.  Suh- 
aequently  the  company  were  made  parties,  but  on  the 
20th  of  May  proceedings  were  stayed  against  them  upon 
their  undertaking  not  to  register  tiie  transfer  and  to  deal 
with  the  shares  and  certificates  as  the  court  should 
direct.  Hodgkinson  and  Arnold  were  then  added  as 
parties,  and  on  the  27th  of  May  an  Interlocutory  injunc- 
tion was  obtained  restraining  them  from  dealing  with 
the  acTenty-flve  shares  and  from  completing  or  allowing 
to  be  completed  any  transfer  of  or  dealings  with 
the  said  shares  or  any  portion  thereof  except  to  the 
plaintiff. 

The  deed  of  settlement  of  the  company  provided  as 
follows  :— 

4.  **  Tliat  every  penon  who  shall  from  time  to  time 
be  or  appear  registered  as  the  proprietor  of  any  share  in 
the  register  of  shareholders  to  be  kept  for  the  purposes 
of  the  company  pursuant  to  the  said  Act  shall,  unless 
and  until  his  share  shall,  by  operation  of  law  or  other- 
wise conformably  to  the  prorisions  horeiu  contained, 
become  vested  in  some  other  person,  be  treated  and 
recognized  by  the  company,  ao  far  as  is  consistent  with 
the  prorisions  of  the  said  Act,  as  the  lawful  and  rightful 
proprietor  of  such  share,  ah^faough  in  fact  he  may  have 
been  improperly  so  registered,  and  no  other  person 
claiming  or  entitled  to  be  the  proprietor  of  such  share 
ahall  have  any  daim  against  the  company  in  respect 
thereof,  but  only  againat  the  peraon  who  shall  be  regis- 
tered and  his  representatives." 

6.  ''  That  no  person  claiming  to  be  the  proprietor  of 
any  share,  whether  by  original  sabseriptlon,  purehase, 
transfer,  operation  of  law,  or  otherwise,  shall  be  entitled 
to  be  treated  or  recognissed  as  such  as  between  biouelf 
and  the  company,  or  to  transfer  his  share,  unlaas  cad 
until  he  ahall  have  been  regiatered  in  the  register  of 
shareholders  aforesaid  as  the  proprietor  of  such  share ; 
provided,  nevertheleas,  that  thu  (Trovision  shall  not 
operate  so  aa  to  release  any  person  from  any  agreement 
or  engagement  on  his  part  to  become  the  proprietor  of 
share  in  the  company  or  from  any  liability  or  obligation 
in  respect  of  any  agreement  or  engagement." 

6.  "That  no  person  other  than  the  legal  personal 
representatiTe  of  any  deceased  shareholder,  or  the  hus- 
band of  any  deceased  shareholder,  or  the  huaband  of 
any  female  shareholder,  or  the  asaignee  of  any  bankrupt 
or  inaolvent  shareholder,  shall  be  entitled  to  be  regis- 
tered in  the  register  of  ahareholdera  aa  the  proprietor  of 
any  share  unleas  and  until  he  ahall,  by  his  exeeutioo  of 
these  presents  or  some  deed  referring  thereto,  have 
undertaken  all  the  liabilities,  duties,  and  obligations  of  a 
shareholder  in  respect  of  such  share." 

13.  "  That  the  company  shall  in  no  case  be  in  any- 
wiae  bound  to  notice  any  truat,  lien,  charge,  incum- 
brance, or  equitable  right  or  intereat  affeoUng  any  ahare 
diatinct  from  the  legal  title  thereto.'* 

14.  "  That "  (with  certain  exceptiona)  "  every  trans- 
fer of  shares  shall  be  effected  by  deed  which,  when 
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ezecated,  shall  be  deposited  or  left  at  the  offioe  and 
remain  in  the  custodj  of  the  oompaoy,  and  such  deed 
shall  be  aooordlng  to  the  form  A.  oontaiaed  in  the 
schedule  hereto  or  to  the  like  ftfleot." 

Form  A.  was  as  follows  : — 

This  indenture,  made  between  of  the  one  part 

and  of  the  other  part,  witnesseth  that  in  con- 

sideration of  the  sum  of  paid  to  me  bj  the  said 

,  do  hereby  transfer  to  the  said 
shares,  numbered  ,  in  the  nndertaking  called 

"The  Whittington  Life  Assurance  Go./'  to  hold  unto  the 
said  ,  his  executors,  administrators,  and  assigns 

(or  snocessoxB  and  assigns),  subject  to  the  se?eral  con- 
ditions on  which  I  hold  the  same  at  the  time  of  the 
execution  hereof ;  and  I,  the  said  ,  do  hereby 

agree  to  take  the  said  shares  subject  to  the  same  con- 
ditions and  to  the  provisions  of  the  deed  or  deeds  of 
settlement  of  the  said  company. 

As  witness  our  hands  and  seals  the  day  of 

Signed,  sealed,  and  delifered  by  the  above-named 
in  the  presence  of  • 

By  clause  121  it  was  provided  {inter  alia)  as  follows  : — 
'*The  word  shareholder  shall  be  taken  to  mean  any 
person  who  shall  or  may  become  a  proprietor  or  owner 
of  any  share  in  the  company  either  by  subscription,  pur- 
chase, or  bequest,  marriage,  operation  of  law,  or  other 
means  whatsoever,  and  whose  names  shall  for  the  time 
being  be  registered  in  the  register  of  shareholders  herein- 
before mentioned  as  the  present  proprietor  of  suoh 
share." 

Buckley t  Q.C,  and  Mulligan,  for  the  plaintiff,  con- 
tended that  the  equitable  title  of  the  (Saintife  must 
prevail  over  that  of  the  defendants  Hodgkinson  and 
Arnold. 

They  referred  to  8oeiiU  Qinirdle  de  Paria  v. 
Walker,  34  W.  R.  662,  11  App.  Oss.  20 ;  SibblewhUe 
V.  JdcMorine,  6  M.  &  W.  200  ;  Tayhr  v.  Great  Indian 
Penineular  Bailway  Co.,  7  W.  R.  182;  Swan  v.  NoHh 
British  Autiralaeian  Co.,  10  W.  B.  841.  7  H.  &  N* 
603  ;  Knill  v.  WUliamB,  10  East  431 ;  SuffeU  v.  Banh 
of  England,  30  W.  R.  932,  9  Q.  B.  D.  555 ;  Figoi*a  case, 
11  Rep.  265.;  Maeter  v.  MUler,A  T.  R.  320,  1  Sm. 
L.  C,  8th  ed.,  p.  857 ;  Shropehire  Union,  dte^  Co.  v. 
Reg.,  23  W.  R.  709,  L.  R.  7  H.  L.  496  ;  Eaeton  v.  London 
Joint  Stock  Co.,  35  W.  R.  220,  34  Ob.  D.  95;  Prince 
T.  Prince^  14  W.  R.  383,  L.  R.  1  £q.  400 ;  Colonial 
Bank  v.  Whinney,  34  W.  R.  705,  11  App.  Gas.  426; 
France  v.  Clark,  81  W.  R.  374,  32  Ibid.  466,  22  Oh.  D. 
830,  nibid.  257,  7  ft 8  Vict.  c.  110,  s.  54.  [Stibliko,  J., 
referred  to  Davidion  t.  Cooper.  11  M.  ft  W.  778.  13 
Ibid.  343.] 

Graham  Haelinge,  Q.C.,  and  G.  Broke  Freeman^  for 
the  defendants  Hodgkinson  and  Arnold  submitted  that 
by  reason  of  the  transfer  t3  them  they  had  obtained 
priority  over  the  plaintiff. 

They  referred  to  Nanney  t.  Morgan,  35  W.  R.  713, 
anU,  p.  677,  35  Cb.  D.  698, 87  lUd.  346 ;  Dodde  v.  BiUe, 
2  H.  &  M.  424.  13  W.  R.  Oh.  Dig.  57  ;  Soei^ti  GinSrale 
de  Parie  v.  Tramway e  Union  Co.,  14  Q.  B.  D.  424, 
33  W.  R.  Dig.  44;  Brigge  v,  Maeaey,  42  L.  T.  N.  8. 
49;  In  re  Tahiti  Cotton  Co.^  Ex  parte  Sargent,  22 
W.  R.  816,  L.  R.  17  Eq.  273 ;  JUndley  on  Partnership. 
4th  ed.,  pp.  663,  664.  '^ 

Buckley  replied. 

Cur.  adv.  vulU 

March  15.— Stivliivo,  J.  (after  stating  the  facts  as 
above,  continued  ss  follows: — )  The  question  to  be 
decided  is  whether  the  title  of  the  plaintiff  to  the 
seventy-five  shares,  or  that  of  the  defendants  Hodg- 
kinson and  Arnold  is  to  prevail.  Under  the  cir- 
cumstances which  I  have  stated  the  plaintiff  had 
unqneationably  in  the  first  instance  a  clear  equit- 
able title  to  the  shszes  registered  in   the   name  of 


Williamson.  That  title  was,  however,  liable  to  br 
defeated  by  a  legal  title  obtained  through  traiuftf ;  at 
it  might  also  be  defeated  by  such  conduct  or  lapi* 
sentations  on  the  part  of  plaintiff  si,  to  nae  the  loidi 
of  Lord  Oairns,  "  wonld  operate  and  caiua  to  forfeit  lai 
take  away  the  pre-existing  equitable  titls  "  :  Shropddn 
Union  Railway  Co.  v.  Reg. 

It  has  been  contended  for  the  defendants  Hodgkia. 
son  and  Arnold  that  the  documents  of  the  12th  of  Apifl,. 
1881,  and  the  9th  of  Anguat,  1883,  have  the  eifeel  q( 
creating  in  their  favour  and  as  against  the  plaistiff  anoh 
a  prior  and  countervailing  eqoitj.    I  am  unable,  bow- 
ever,  to  see  how  this  can  be.     These  def endanti  did  sot 
deal  with  Williamaon  on  the  faith  of  theae  docaaieoti; 
and  even  if  they  had  so  done  I  do  not  think  they  im 
entitled  by  virtue  of    them  to   take  the  ahaiei  ii  a 
security  for  the  antecedent  debt  of  WilliaoiaoD.  Ihoe 
is    a  wide    difference  between   taking  the  eiiani  « 
security  for  an  advance  and  taking  them  as  8*eaiityfir 
an  antecedent  debt.     In  the  former  case  WilliuMS 
would  be  presumed  to  be  acting  on  behalf  of  tfaeploB- 
tiff  and  within  the  scope  of  his  authority  ;  io  lialtfte 
he  would,  primd  facie  at  least,  be  taken  toietooUi 
own  behalf,  and  contrary  to  the  authority  wkaim 
him  by  the  plaintiff. 

The  real  question  is.  Whether  Hodgkinson  uA&nt'i 
have,  by  the  transfer,  acquired  such  a  legal  eitatoMts 
defeat  the  pre-eziating  equitable  title  of  the  pliinliKt 
It  was  contended,  in  the  first  place,  on  behalf  ot  ^ 
plaintiff,  that  the  transfer  was  materially  aitend  ilttf 
the  execution  of  it  by  Williamson,  and  so  beeaauf^ 
and  ceased  to  be  a  deed  within  the  meaoingeitha 
clauses  of  the  deed  of  Eettlement  relating  to  tnsif*.  1 
think  it  unnecessary  to   express  any  opinion  oa  tUi 
point,  snd  assume  (without  deciding)  thut  the  taadt 
was  a  valid  and  effectual  deed  when  it  wsa  seat  to  thi 
company  on  the  6th  of  May,  1886.     It  waa  further  eof 
tended  on  behalf  of  the  plaintiff  that  the  defesdisifr 
Hodgkinson  and  Arnold  had  not,  at  the  time  whoi  Botiaj 
of  the  plaintiff's  claim  was  given  to  the  compsny,  im 
have  not  since  had,  and  have  not  now,  a  complete  legH 
title  to  these  shares,  and  both  in  support  of»  nAJ^ 
opposition  to,  this  contention  the  case  of  Thi  8odtw 
OSnSrdle  de  Parie  v.  Walker  was  much  relied  oo.  Inlt^ 
case  the  articles  of  association  provided  (26)  thst  ihtfv 
sbonld  be  transferable  only  by  deed  ezeoated  bjAt 
transferor  and  transferee,  and    duly    entered  in  tts 
regbf  er  of  transfer ;  and  (32}  that  a  person  should  not  w 
registered  as  the  transferee  of  a  shsre  until  the  imin^ 
ment  of  transfer,  duly  executed,  bad  been  left  with  tw 
secretary  to  be  kept  with  the  records  of  the  oompn!* 
In  advising  the  House  of  Lords  Earl  Selbome  ^P\T 
"  The  courts  below  both  thought,  and  I  sgree  wKb 
them^  that  there  was  not,  as  against  the  respondents^ 
sufBicient  evidence  of  a  delivery  of  the  completed  tnaiiir 
by  James  Montgomery  Walker.    Buf ,  even  if  **[jjj 
l>een  such  evidence,  I  should  not  myself  hafe  oonddaHi 
a  merely  inchoate  title  by  an  unregistered  transfer  eqai**' 
lent  for  the  present  purpose  to  a  legal  estate  iattt 
shares.    Such  a  transfer  might,  indeed,  give  s  hjF 
right  of  action  against  the  company  if  they,  vitsav 
Just  cause,  refused  to  register  it;  it  might  alio JM 
good  foundation  for  an  application  to  a  eonpetsat  ttm 
to  rectify  the  register.     But  it  could  not,  sad*  "^ 
26th  article  of  association  of  the  Tramways  Oo.c<*" 
(while  unregistered)  a  legal  tiUe  to  the  sbsisitty 
selves ;  nor  do  £  think  that  the  fact  of  its  eK<j"|^ 
and  of  a  claim  having  been  made  to  register  it  IJ^ 
the  company  had  notice  of  the  prior  eqnitsbltj^ 
would  necessarily  make  it  the  duty  of  tbe  c"*2 
after  receiving  such  notice,  to  regieter  it,  or  of  s^ 
to  compel  them  to  do  "^   "•*''  ♦fc-»«AK«  *«  ^it^t'^ 
till  then  incomplete, 
tions  have  been  fulfilled  to  give 
himself  and  the  company,  a  present  absolute 


once,  to  regiecer  is  or  %n  -^ 
so,  and  thereby  to  eifee*«jj 
If,  indeed,  all  neeesssiy<*^ 

d  to  give  the  transfese^  ss  t<"J 
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tfooal  right  to  have  the  tranafor  reg^terod  before  the 
eompaoj  was  iofonned  of  the  exiatenoe  of  a  better 
title,  fhe  caee  might  have  been  diflereot" 

In  reading  thia  passage  the  profisions  of  the  artioles 
of  saaociation  of  the  company  are  doubtless  to  be  borne  in 
■lad.    So  reading  it,  I  think  it  may  be  inferred  that 
the  following  propositions  are  sanctioned  by  hii  lord- 
ship's anthorttf  •     1.  A  merely  inchoate  title  by  transfer 
ia  Bot  equivalent  for  the  purpose  of  defeating  a  pre- 
existbg  eqnitible  title  to  a  legal  estate  in  the  shares.    2, 
The  title  by  transfer  is  to  be  deemed  iaohoate  only 
(within  the  meaning  of  the  last  proposition),  if  not  until 
a  complete  legal  title  is  acquired,  at  all  eyents  uoless  and 
«zotil  all  necessary  conditions  have  been  f  nlfllled  to  give 
the  transferee,  as  between  himself  and  the  company,  a 
present  absolute  and  unconditional  right  to  have  the 
transfer  registered  before  the  company  was  informed  of 
the  existence  of  a  better  title.    3.  A  company  having 
Dotiee  of  a  prior  eqaitable  title  is  not  necessarily  bound 
to  set  upon  a  transfer  which  confers  an  iaohoate  title, 
only  so  as  to  effectuate  a  fraud  till  then  incomplete.  Lord 
BI«ekbum*s  speech  in  the  same  case  ia  also  of  import- 
anor.     [His  lordship   read    the   passage  commenciogi 
"  lindley,  L.  J.,  in  the  present  case  says,"  and  ending, 
**  After  the  receipt  of  that  notice  nothing  which  they 
did  could  have  affected  the  prior  right  of  the  respond- 
ents."] 

It  would  seem,  therefore,  to  be  hia  lordahip'a  opinion 
that  a  company  recel? ing  a  transfer  for  regiatration  are 
not  bound  to  aet  on  it  at  once,  even  though  in  order, 
bnt  are  entitled  to  a  reaaonable  time  to  make  inqniries, 
and  that  if,  before  the  expiration  of  each  leiaonable 
time,  notice  is  given  to  them  of  the  existence  of  a  prior 
equitable  title,  they  are  not  necessarily  bound  to  pro- 
ceed further.    The  inference  seems  to  be  that  until  the 
company  have  in  some  way  shown  their  acceptance  of 
the  tranafer  the  legal  title  is  incomplete.    Lord  Watson 
oononra ;  Lord  Fttsgerald  does  not  consider  it  necessary 
to    decide    the    point ;    the    Lord    Ohancellor    (Lord 
Halabiury)  concurs  with  Lord  Blackburn.    The  case  of 
Nanney  ▼.  Morgan,  'recently  decided  in  the  Oonrt  of 
Appeal,  has  an  important  bearing  on  the  question  at 
what  point  the  legal  title  to  shares  becomes  complete. 
That  case  was  decided  with  reference  to  shares  in  a 
coinpaDy    governed    by  the    Oompanies    Glauses    Act, 
1845,  bat  the  rcUio  decidendi  throws  some  light  upon 
the  preaentcase. 

Th«  leading  Judgment  was  delivered  by  Gotten,  LJv, 
who  aaya  : — [His  lorJship  quoted  the  passage  at  p.  363 
eommenoing  with  the  words  "  If  the  effect  of  a  tranafer  of 
shares  ''  and  concluding  with  the  words  "  trustees  of  the 
marriage  settlement  '*]•    Sir  James  Hannen  concurs  with- 
out sidding  any  observations.  Lopes,  L.J.,  at  p.  356,  says : 
"the  transferor,  until  the  delivery  of  the  deed  of  transfer 
to  the  aecretary,  is  subject  to  all  theliabilities  and  entitle! 
to  all  the  rights  which  belong  to  a  shareholder  or  stock- 
holder,  and,  in  my  opinion,  until  the  requisite  formalities 
aie  oomplied  with,  he  continues  the  legal  proprietor  of  the 
stock     or   shares  subject  to  that   proprietorship  being 
dlweefed,  which  it  may  be  at  any  moment  by  a  com- 
p]ian€9e  with  the  requisite  formalities.*'    The  reasoning 
oa  urbicb  thia  Judgment  is  based  aeema  to  show  that  the 
tnaaafer  ia  not  complete  until  everything  has  been  done 
wbidi.  ia  necessary  to  put  the  transferee  into  the  position 
of  the'  transferor,  or  possibly  a  narrower  view  might  be 
tbcity  ^rhere  the  transfer  has  to  be  left  with  the  company 
it  does  not  take  effect  until  the  offloers  of  the  company 
hawe  exaunined  it  and  accepted  it  as  properly  left.    Thia 
Would  seem  to  agree  with  what  ia  laid  down  by  Lord 
Blaelctmm  in  the  speech  to  which  I  have  referred. 

r  liATe  now  to  apply  the  principles  derived  from  these, 
the  naost  recent  and  important  authorities,  to  the  present 
omm^  »nd  mnist  consider  whether  the  defendants  Hodg- 
kiiuK>ia  amd  Arnold  have  shown  a  legal  title  in  them- 
Hlwem  or  (as  between  themselves  and  the  company)  an 


absolute  and  uacondittonal  right  to  be  registered  as 
shareholders  in  the  place  of  Williamson ;  and  for  this 
purpose  I  muat  refer  to  the  clauaes  of  the  deed  of  settle- 
meuL  The  form  A.  given  in  the  schedule  to  the  deed 
of  settlement  as  the  form  in  which,  according  to  clause 
14,  every  transfer  of  shares  is  to  be  effected,  differj 
from  that  wbioh  vras  exeouted  in  this  case,  and  con- 
cludes **  and  I,  the  said  (transferee)  do  hereby  agree  to 
take  the  aaid  shares  subject  to  the  same  conditions  and 
to  the  provisions  of  the  deed  or  deeds  of  settlement  of 
the  said  company,"  and  I  am  of  opinion  that  under  cUuse 
14  it  was  essential  to  the  legal  validity  of  a  transfer  that 
the  deed  bjr  which  it  was  effected  should  be  deposited  or 
left  at  the  office  of  the  company.  Furtheri  clause  5  pro- 
vides that  no  person  olAimiug  to  be  the  proprietor  of  any 
share  by  transfer  shall  be  entitled  to  be  treated  or 
recognized  as  such  unleas  and  until  he  shall  have  been 
registered  in  the  register  of  shareholders  as  the  pro- 
prietor of  the  shares  i  and  dauae  6  provides  that  no  per- 
son (with  certain  exceptions  unnecessary  to  be  regardei) 
is  to  be  entitled  to  be  registered  in  the  register  of  share- 
holders as  the  proprietor  of  any  share  unless  and  until 
be  shall,  by  the  execution  of  the  deed  of  settlement  or 
some  deed  referring  thereto,  have  undertaken  all  the 
liabilities,  duties,  and  oblig«itions  of  a  shareholder  in 
respect  of  a  share. 

First  of  all,  then,  have  the  transferees  acquired  the 
legal  title  to  the  ahares  which  the  tranaferor  had  P  The 
anawer  muat  be  in  the  negative,  for  by  clauae  5  no  per- 
aon  claiming  to  be  the  proprietor  of  a  share  shall  be  en- 
titled to  be  treated  as  such,  as  between  himself  and  the 
company,  unleas  and  until  he  shall  have  been  registered 
in  the  register  of  shareholders  as  the  proprietor  of  the 
share.  This  makes  registration  in  the  register  of  share- 
holders  essential  to  the  completion  of  the  title,  and 
brings  the  oase  almost  within  the  very  terms  of  SociSlS 
QiniraU  de  Parii  v.  Walker. 

The  same  conclusion  may  be  arrived  at  in  another 
way.  As  I  have  said,  dause  14  renders  it,  in  my 
opinion,  essential  that  the  transfer  should  be  left  at  the 
office  of  the  company.  But,  regard  being  had  to  clauses 
5  and  6, 1  think  it  is  not  enough  that  it  should  be  so 
left  The  officers  of  the  company  charged  with  the  duty 
of  receiving  the  transfer  must  examine  it  and  asoertaln 
whether  it  complies  with  the  requirements  of  the  deed  of 
settlement,  and  if  it  does  not  it  is  their  duty  to  reject  it, 
and  I  think  it  follows  both  from  what  is  laid  down  by 
Lord  Blackburn  in  the  case  of  SoeUtS  QSnirode  de  Par  in  ▼. 
Walker,  and  by  the  Oonrt  of  Appeal  in  the  oase  of  Nanney 
V.  Morgan,  that  it  is  not  until  thia  has  been  done  and 
the  transfer  has  been  accepted  by  the  company  as  a 
proper  tranafer  that  it  becomes  effectual  as  between  the 
company  and  the  transferee.  Now  there  is  no  con- 
troversy that  matters  remain  as  they  stood  on  the  7  th 
of  May,  1886,  and  that  the  transfer  has  not  been  accepted 
by  the  company  as  a  proper  transfer,  and  the  company 
are  not  bound  to  accept  it  so  as  to  effectuate  a  fraud 
which  is  still  incomplete. 

Lastly,  let  us  apply  the  alternative  test  used  by  Lord 
Selbome  in  Sodiii  OSuSrale  de  Parie  v.  WaUcer-^Tiz,, 
whether  on  May  6, 1886,  the  defendants  HodgUnsou  and 
Arnold  had  acquired  **  an  absolute  and  unconditional 
right  to  be  registered  as  shareholders."  Now  the  transfer 
executed  by  Williamson  does  not  r^er  to  the  deed  of 
settlement.  No  offer  to  execute  the  deed  of  settlement 
has  been  made  by  Hodgkinson  and  Arnold,  nor  have 
they  exeouted  that  deed.  By  virtue  of  clause  6  they 
are,  therefore,  not  entitled  to  be  registered  on  the  regis- 
ter of  shareholders  as  the  proprietors  of  the  shares,  and 
by  virtue  of  clause  5  they  are  not  entitled,  as  between 
themselvea  and  the  company,  to  be  treated  or  recog- 
nized as  the  proprietors  of  the  shares.  Their  title, 
therefore,  i^  inchoate  only,  and  therefore  it  is  insufficient 
to  defeat  that  of  the  plaintiff. 
I  ought,  perhaps,  to  refer  to  the  oase  of  Dodde  v. 
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High  Coubt. 


Hfuroir  V.  Tdokbr. 


HmOwm. 


BiUs^  upon  wbioh  muoh  relUnoe  has  been  placed  by  the 
defendants  daring  the  course  of  the  argament.  In  that 
case  a  sole  trostee  of  shares  ezeontod  a  transfer  of 
the  shares  and  delivered  it  wlfch  the  certifloates  to  a 
mortgagee  who  had  no  notice  of  the  trust,  but  who 
afterwards  received  notice  of  the  trust,  and  then  got 
the  transfer  registered  by  the  company.  And  the  ease 
may,  therefore,  be  cited  as  an  authority  for  the  pro- 
position that,  where  a  person  hating  an  inchoate  title 
completes  his  title  by  getting  in  the  legal  estate,  he  will 
noty  as  an  ordinary  rule,  be  deprived  in  favour  of  a 
person  having  only  an  equitable  title  of  the  advantage 
he  has  thereby  obtained.  But  in  the  present  case  the 
company  had  notice  of  the  breach  of  trust  before  the 
transfer  was  sent  to  them  for  registration  (which  does 
not  appear  to  have  been  the  case  in  Dodda  v.  BUh),  and 
the  legal  title  never  was  completed.  This  diddnguishes 
the  present  case  from  Dodda  v.  ffill$f  and  it  le,  therefore, 
annecessary  for  me  to  consider  whether  all  the  proposi- 
tions laid  down  by  the  Yice-Ohancellor  in  that  case  are 
entirely  consistent  with  the  more  recent  deeiiions. 

I  accordiDgly  hold  that  the  title  of  the  plaintiff  to 
these  shares  must  prevail,  and  that  there  must  be  judg- 
ment against  Willlamfion,  with  costs* 

Solicitor  for  the  plaintiff,  WorrtU. 

BoUoitor  for  the  defendants,  BwuMrihy* 


June  18,  13. 


Ohan.  Div.  ) 
Eekewioh,  J.  f 

Hmoxr  v.  Tuokxe.  («•) 

Hedge  —  VaUidiiy  —  Delivery  to  pledgee  —  Dommeni 
regfdaling  the  righie  of  the  pledgee — Oontreut  for 
pMge-^Delivery  not  contemporaneoue  with  a<2vaiioe— 
BiOe  of  Sale  Act,  1878  (41  di  42  Viet,  c.  81),  $$.  3,  4— 
BUh  of  Sale  Act  (1878)  Amendtneni  Act,  1888  (45  A 
46  Vid.  e.  43),  «s.  8,  9. 

In  order  to  make  a  vaiid  pledge,  it  it  not  neceeeary  for 
delivery  qf  poe$eBiion  to  he  contemporaneous  with  the 
€uivanee  of  the  money ;  it  is  sufficient  if  the  money  is 
advanced  on  a  contract  that  the  goods  shaXl  he  delivered 
and  the  goods  are  in  fad  afterwards  hqnded  over  under 
the  contract.  But  untU  the  goods  are  so  handed  over, 
there  is  n0  vedid  pledge^  delivery  being  an  essential  part 
of  a  pledge. 

Beeves  v.  Capper,  6  Bing,  N>  O.  136,  foUowed, 

Where  thete  is  a  valid  pledge,  the  Bills  of  Sale  Ads, 
1878  and  1882,  have  no  applicaUont  although  a  document 
regvdaiing  the  rights  of  the  parties  may  have  leen  sub' 
sequenUy  ^xecutea. 

The  handing  over  of  the  key  of  a  warehouse  or  room 
must,  in  order  to  amount  to  condrudive  delivery  of  goods 
stored  in  the  warehouse  or  room,  be  made  under  such 
circumstances  that  it  in  fad  passes  full  control  over  the 
goods. 

A*  agreed  to  advance  money  to  B.  on  the  security  of 
goods  to  be  deposited  in  a  room  of  which  A.  was  to  have 
control  B,  hired  a  room,  deposited  the  goods  in  it,  and 
placed  a  key  of  it  at  the  disposal  of  0,,  who  was  also 
employed  by  B.to  make  a  lid  of  the  goods  in  the  room, 
whicf*  list  was  apparently,  to  some  eaitent  at  any  rate, 
intended  for  the  convenience  or  benefit  of  A.  On  the  day 
the  goods  were  deposited  B.  wrote  to  A.  to  inform  him 
of  Vie  deposit  and  the  proposed  list,  and  added  that  O. 
*^  has  the  key,  which  1  place  entirely  at  your  disposal." 

Held,  that  there  was»  under  the  circumstances,  a  good 
condrudive  delivery  of  possession  of  the  goods  to  A., 
notwithstanding  the  fad  that  B.  subsequently  continued 
to  have  access  to  the  room,  and  exercised  various  acts  of 
control  over  the  goods. 

(a.)  Reported  by  R.  H.  Dbanh,  Esq.,  Barrister-at*Iiaw. 


Trial  of  action. 

This  action  was  brought  by  Jamos  ^to&  igiiiit 
Mildred  Anna  Bosalle  TudDsr,  as  admiaistisliiiof  tts 
estate  of  her  f  alheiv  Stephen  Issaeion  Tooker,  for  i 
dedaratfon  that  Hke  plaintiff  was  eotiUsd  to  ponMrios 
of  a  collection  of  portraits^  ptlntsi  and  eSseli  iftond  io 
a  certain  room  in  Oxford  MansioBS,  OztoidpibMt,  ii 
security  for  principal  and  interest  moneya  da«  to  Ua 
under  two  bonds  for  £1,250  each.  The  pUstiff  ilio 
asked  for  an  account^  a  sale  of  the  property,  sid  ottn 
subsidiary  relief. 

It  appeared  that  in  the  mcteth  of  NovsBbor,  1883,  the 
plaintiff  had  agreed,  at  S.  I.  Taekei^s  rsqisit,  ts  ariQ 
him  an  advance  upon  the  seenrity  of  sone  tide  deadn 
bnt  before  this  agreement  had  been  acted  oa  it  vm 
arranged  between  the  parties,  at  Tadker'i  imtnfla^  ihit 
in  lien  of  the  deeds  a  collection  of  priati  end  otte 
articles  belonging  to  him  should  be  depoM,  « 
security  for  the  money  to  be  advanced,  in  s  non  to  be 
Uken  by  Tucker  for  the  purpose,  but  tobesaifftb« 
plaintiJTs  control. 

On  the  19th  of  the  same  month  HiH»  wsit  s 
ftrst  advance  to  Tucker  of  £1,250,  for  wfaichaMfw 
given  the  next  day.  Tucker  then  tookttMa» 
Oxford  Manrions,  a  portion  of  wfaieh  Ms|  i* 
occupied  by  the  Arob»>logical  Society,  of  lUAMk 
parties  were  members;  the  collection wae  ooredteblhB 
room*  and  on  the  81st  of  December  Tucker  mti^ 
the  flaintifl  as  foUowa  :— 

"81stDeoeBiber,l8«. 

"Dear  Hilton,— >Th6  collection 
and  I  have  arranged  with 
subject  to  your  approval— foi 

better  for  yon  to  have  one  i ^,  _ 

your  eontrol^a  certain  time  in  the  room  stay  tsy^ 
making  a  list  This  I  will  afterwards  edit  ioto  s  p^ 
catalogue.  .  •  .  Larking  has  the  key,  whiA  I  pliK> 
entirely  at  your  disposal.  Sebpsbt  L  Tvois- 

On  the  24th  of  Dmmber  the  plaintiff  msde  aiaithr 

advance  of  £1,850  to  Tucker,  a  bond  lor  vhiA  «• 

given  on  the  11th  of  January,  1884.    Oa  the  «■* 

day  Tucker  wrote  the  following  letter  to  the  plstahfl  :- 

"  London,  lltii  Jannsrj,  188t 

"Dear  Sir,— You  having  advanced  to  me  kheisaii^ 
£8,500  on  two  bonds  for  £1,850  each  axsantedbyji;^ 
hereby  request  and  authorise  you  to  retain  pusiueiW" 
my  coUeetion  of  engraved  portraits,  prints  tf*  "* 
other  property  now  deposited  by  me  in  a  oecfesia  no* 
in  Oxford  Manaioiis,  Oxford- straat,  tbe  key  of  i^ 
room  is  at  pteeent  in  your  possession  or  povec;  v^\^ 
hereby  acknowledge  your  right  to  retain  po«M"J"* 
auflh  portraits,  prints,  and  property  oatU  the  vhoieM* 
is  paid,  with  interest  at  five  per  cent.,  from  the  drt«  « 
tiie  bonds  respeetftvaly.         Bm^ms  L  Tuokh, 

The  plaintiff  did  not  take  physical  V^^^'^^^JIl 
property,  or  have  sole  possession  of  the  key  w  "^ 
Tucker's  death  in  January,  1887.  Tocker,  <m  w 
other  hand,  was  in  the  habit  uf  going  to  the  room  w 
exercising  various  acts  of  control  over  the  gosdi  ^  ■ 
the  time  of  his  death,  and  was  stated  by  one  « " 
witnesses,  who  had  been  steward  or  superiatendeeft «  P^  _ 
house,  to  have  removed  two  of  the  piccucei  «  ^  "■ 
occasion.  _^ 

It  was  stoted  on  behalf  of  the  plaintiff  i^^ 
Tucker's  death  a  clerk,  representing  the  defeaw^ 
attempted  to  take  forcible  possession  of  thepi^p^ 
and  threatened  to  break  into  the  room. 

Senn  OoUins,  Q.&.,  and/.  Bradford,  1m ^^ 


tiff.— We  are  pledgees.     Where 


i^ 


acquired,  and  a  document  regulstiiig  the  ligMi  ^ 
parties  is  then  drawn  up,  it  is  not  a  UHei^zl 
test  seems  to  be  whether  possession  has  bssa  0^ 
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HlOK  Gou&T. 


Hilton  v.  Tuokmsu 


High  Ooubt. 


iMlore  the  documeDt  u  ezeonted :  Ex  parte  Euhhard^ 
3$W.  B.  3,  17  Q.  B.  D.  690.  We  had  posseesioD 
gifen  ne  on  December  21,  1883,  and  the  letter  which  is 
alleged  to  be  a  bill  of  eale  wae  not  written  till  the  11th 
of  Jaanaiy,  1884. 

Bather f  Q.C.^  and  Aldred  Bowden^  ftn  the  defend- 
ant.—The  plaintiff  had  no  key,  and  nerer  ezoreleed  any 
act  of  poaeesaion  till  after  Tnoker^e  death.    Toeker  paid 
the  rent  and  retained  the  control  of  the  room  and  ice 
contents.    The  evidence  is,  upon  the  anthoritiee,  wholly 
inmfBcient  to  eetabUsh  the  case  that  poesesfion   was 
given.     In  In  re    Cunningham,  33  W.  B.   387,   28 
Ob.  D.  688,  the  document  wae  snbeeqveat  to  deposit. 
To  make  a  good  pledge  there  must  be  an  Immediate 
fmaafer.    An  agreement  to  pledge  is  a  '*  licence  to  take 
poBflcnion  of  personal   chattels    ae   seenrity,*'    or   an 
''iasnranee  of  personal  chattels*'  within  seotien  4  of 
the  BUIs  of  Sale  Act,  1878.    At  the  date  of  the  letter  of 
Jannary,  1884,  the  plaintifC  had  not  posaession  ae  a  fact. 
It  has  never  been  decided  how  iex  deUvery  of  a  key  Is 
delivery  of  possession,  and  we  submit  that  the  mere 
delivery  of  the  key  of  a  room  without  more  does  not 
paas  a  special  property  in  chattels  stored  there,  such  as 
is  neoeaeary  to  malce  a  valM  pledge.    To  hold  that  there 
10  •  good  pledge  where  poseeesion  is  not  given  tfU  after 
the  money  has  been  advanced,  would  open  a  very  wide 
daat  to  fraud  of  the  character  the  Bills  of  Sale  Acts 
were  intended  to  prevent.     No  property,  general  or 
speciaiy  in  chattels,  can  pass  in  law,  except  by  (1) 
pledge,    (2)    bill  of  sale.      Unless    the  advance    and 
poBsession   are  contemporaneous,   there  is  no  pledge. 
Ew  parte  Evhhard  merely  showa  that  if  there  is  a  real 
tranaaetion  of  pawn,  it  is  not  upset  Vy  the  fact  that 
there  ie  a  document. 

They  alao  referred  to  Ex  pcarte  Oloee^  33  W.  B.  228, 
14  Q.  B.  D.  386;  Ex  parte  Parsone,  34  W.  B.  329,  16 
Q.  B.  D.  532:  Anetma  v.  Bogera^  24  W.  B.  1000,  1  Ex. 
D.  285  ;  Meyeretein  v.  Barber,  15  W.  B.  173,  L.  B. 
2  G.  P.  38  ;  and  Ooote  on  Mortgages,  5th  ed.»  vol.  1, 
p.  640. 

Bemn  CoUim  in  reply. — I  am  now  in  posoesalon. 
There  was  an  agreement  for  a  pledge,  and  if  that  was 
followed  by  possession  while  the  agreement  wae  still 
aobaiafing,  then  there  was  a  valid  pledge,  though  not  till 
delivery  of  posieasion :  Beevee  t.  Capper,  5  Bing.  N.  0. 
136*  Hie  mere  fact  that  there  is  a  document  does  not 
affect  the  pledge,  if  what  happens  afterwards  i«  oon- 
alsteBt  vrith  the  agrscment. 

Be  also  referred  to  EUis  v.  Hunt,  3  T.  B.  464; 
Chaplin  V.  Bogtre,  1  East,  192  ;  Whitehead  v.  Clifford, 
5  Taunt.  518 ;  and  North  Central  Wagon  Co,  ▼.  Man" 
Chester^  Sheffidd,  and  Lincolnshire  Bailway  Co.,  34 
W.  B.  430,  32  Ob.  D.  477. 

KsxxwiCHy  J. — ^It  would  not  be  right  to  describe  thia 
■8  a  bill  of  sale  case,  II  it  is  a  bill  of  sale  case  there 
E*  no  biH  of  sale  whioh  has  been  or  can  be  registered, 
lo  that  the  mere  statement  of  the  case  in  that  way 
impllee  the  plaintiff'e  failure.  The  plalntiifa  case  is 
ftaKfc  there  haa  been  a  pledge  of  the  goods,  and  the 
lefendani's  case  ia  that  there  has  been  no  pledge. 
W^Ml  oonstitutea  a  pledge  ia  almost  common  know- 
Bd^e,  but  I  will  ttie,  as  a  description,  the  words 
£  Sowea,  L.J.,  in  the  case  of  Ex  parte  Buhhard, 
rbeca  he  aaye,  "There  is  another  entirely  diatinct 
ranaaotioD,  whioh  waa  known  to  the  Bomana,  and  haa 
cena  long  familiar  to  Engliah  law,  the  transaction  of  a 
or  pledge,  where  tlMre  muat  be  a  delivery  of  the 
pledged  to  the  pledgee,  but  only  a  special  prop- 
in  them  pasaea  to  Um,  in  order  that  they  amy  be 
with  by  hia»  if  neeaasaty,  to  enforae  his  righte, 
flSDeral  pcopeity  ia  the  goods  remaining  in  tbe 
Ifcd0or."  A  pledge,  tl^erefore^  consists  in  the  delivery 
mm^  least|  that  is  an  essential  part  of  the  transaction. 


In  Meyentein  v.  Barher,  Willes,  J.,  said,  **  With  respect 
to  a  pledge,  according  to  the  law  of  this  country,  a  mere 
contract  to  pledge  even  speciflo  goods,  and  even  although 
the  money  is  actually  advanced  upon  the  face  of  the  con- 
tract, is  not  flufftoient  to  carry  tJia  legal  property  in  the 
goods." 

It  is  not  necessary  for  me  to  examine  either  of  the 
Bills  of  Sale  Acts  of  187  8  and  1882,  as  they  do  not  deal 
with  parol  contracts  or  pledges,  which  are  left  to  be  dealt 
with  by  the  oommon  law.  As  I  understand  the  cases  they 
go  the  length  of  deciding  that  if  jou  have  a  pledge  by 
contract  and  delivery,  it  can  now  be  enforced,  irrespective 
of  the  statutes  or  the  decisions  on  them.  The  question 
is,  therefore,  whether  there  is  here  a  pledge  of  that 
character.  As  to  tbe  bargain,  there  is  no  doubt  that  the 
plaintiff,  in  the  autumn  of  1883,  agreed  to  make  certain 
advances  to  Tucker  on  the  security  of  some  ti&Ie  deeds, 
and  that  the  security  was  afterwards  changed,  with  the 
plalntiifa  consent,  for  that  of  the  prints  and  goods  in 
question.  No  money  was  advanced  till  the  19th  of  No- 
vember, 1883,  when  the  first  advance  of  £1,250  was 
made,  a  further  advanoe  of  £1,250  being  made  about  a 
month  later.  Before  the  first  advance  there  was  no  de- 
livery of  the  goods — ^that  is  common  ground — but  about 
the  date  of  the  second  advance  there  was  delivery  of 
possession,  whioh  was  practically  contemporaneous  with 
that  advance.  There  was,  therefore,  a  contract  binding 
in  honour,  but  whether  it  was  also  binding  in  law  ia 
what  I  have  now  to  decide.  Suoh  a  contract  might  have 
given  rise  to  a  legal  or  equitable  right  to  speciflo  per- 
formance such  as  was  referred  to  on  the  authority  of 
Lord  Westbury  in  Hciroyd  v.  MarehaU,  11  W.  B.,  at  p. 
172,  10  H.  L.  Gas.,  at  p.  209,  but  was  not  sufficient  to 
pass  either  a  general  or  a  special  property  in  the  goods, 
whioh  remained  vested  in  Tucker.  They  were  afterwarda 
dealt  with  in  a  very  peculiar  manner.  Having  been,  up 
to  December  21, 1883,  under  the  oontrol  of  Tucker,  they 
were  not  then  delivered,  in  the  ordinary  sense,  to  the 
lender,  but  they  were  deposited  in  a  house  selected 
merely  because  part  of  it  was  occupied  by  the  Anih8S9- 
logioal  Society,  of  which  society  both  parties  were  mem- 
bers. A  room  was  taken  there  by  Tucker  for  the  pur- 
pose of  depositing  them,  and  he  was  the  tenant  of  if, 
and  paid  the  rent  and  expenses  of  keeping  it  in  order — 
so  that  in  no  sense  was  it  Hilton's  room.  Tbe  key,  or 
keys^for  there  seem  to  have  been  two — were  kept  hang 
up  in  the  porter's  or  steward's  office  In  the  way  that  is 
usual  in  the  case  of  flats,  so  that  the  tenant  can  get  it 
from  time  to  time  when  he  wishes  to  go  into  his  room. 
If  tbe  case  stopped  there  I  should  hold  that  poesession 
was  not  given  at  that  time.  But  there  is  moro.  Mr. 
Tucker,  in  his  letter  of  the  21st  of  December,  1883, 
refers  to  the  collection  having  been  moved  in  on  that 
day,  and  refers  to  the  arrangement  that  a  list  should  be 
made ;  bnt  then  he  goes  on  to  say :  "  Larking  has  tbe 
key,  which  I  place  entirely  at  your  dIsposaL"  Tbe  key 
waa  there,  and  it  ia  immaterial  whether  it  was  ia 
Larking's  physical  possession,  or  in  that  of  the  buperin- 
tendent  or  steward  of  the  roome,  or  that  it  was  also  at  tbe 
disposal  of  Tucker.  Then,  as  to  two  of  the  pictures  hariug 
been  carried  away,  it  certainly  shows  somo  control  over 
the  room  on  the  part  of  Tucker,  but  I  do  not  think 
any  importance  is  to  be  attached  to  the  fact,  as  out 
of  such  a  large  collection  it  is  quite  {xissible  that  one  or 
two  might  have  been  removed  by  Mr.  Hilton's  permission, 
or  they  n^ht  have  been  taken  wrongfully,  though  I  do 
not  for  a  moment  impute  that.  This  state  of  things 
went  on  till  the  11th  of  January  following,  when  Tucker 
wrote  the  letter  that  is  said  to  be  a  bill  of  sale  which 
ought  to  have  been  registered.  [His  lordship  read  the 
fetter  of  the  11th  of  January,  1884].  I  admit  Mr. 
Barber's  contention  that  authority  to  retain  does  not 
necessarily  imply  that  possession  had  already  been  given, 
bu^  the  letter  goea  on  '*tho  key  of  which  room  is  at 
present  in  year  possession  or  power."    To  my  mind  that 
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is  a  statement  by  Taoker  qalte  oousUtent  with  the 
previoas  letter.  Is  there  anything  inoonsistent  with 
Hilton's  possession  in  Tacker's  access  and  control  P  Ko 
doubt  it  wonld  have  been  more  sati8fact9ry  if  the  plain tifP 
had  bad  ezclaslTe  control  of  the  goods.  Bat  assuming 
the  bona  fides  of  both  parties,  it  seems  to  me  quite  con- 
sistent with  the  honesty  of  the  transactions  that  Tucker 
should  have  retained  some  control  over  the  property.  I 
do  not  rely  upon  the  fact  of  the  key  having  been  handed 
over.  Several  oases  were  cited  as  to  the  effect  of  such 
delivery,  but  when  examined  they  all  merely  go  to  this — 
that  in  order  to  amount  to  constructlfe  possession,  the 
delivery  of  the  key  must  have  been  made  under  such 
circumstances  that  it  really  does  pass  fall  control  over 
the  goods,  as  in  the  case  of  timber  in  a  warehouse — it 
being  clearly  impossible  to  hand  over  (uch  goods  bodily. 
The  key,  then,  is  a  ay mbol  where  it  is  practically  impossible 
to  give  possession  of  the  property  itself.  I  think  that  runs 
through  all  the  case  s. 

But  then  I  have  to  decide  that  question  of  law, 
whether  the  delivery  must  be  actually  contemporaneous 
with  the  advance  in  orier  to  make  a  valid  pledge.  I  do 
not  mean  in  such  a  case  as  where  the  delivery  is  made  an 
hour,  or  even  a  day,  after  the  advance,  but  where,  as 
here,  it  is  made  a  month  after,  but  then  made  in  pur- 
suance and  fulfilment  of  the  contract  under  which  the 
advance  was  made.  Until  delivery  there  is  nothing  but 
a  contract.  I  am  not  aware  of  any  authority  to  the 
effect  that  the  advance  and  delivery  must  bo  contem- 
poraneous—so long  as  the  delivery  is  made  in  fulfilment 
of  the  contract^and  Beeves  v.  Capper  is  an  authority  the 
other  way.  Mr.  Barber  says  that  case  would  not  be 
decided  in  that  way  now,  but,  even  if  that  be  so,  it  is 
binding  on  me  till  overruled.  However,  irrespective  of 
that  case,  I  cannot  underbtand  why  actual  delivery  must 
be  contemporaneous  with  the  advance.  It  seems  to  me 
the  transaction  may  be  divided  into  two  parts,  though 
the  lender  has  no  remedy  till  he  has  actually  got  the 
goods.  I  think  there  is  a  very  small  opening  for  fraud 
in  holding  that  if  money  is  advanced  on  a  contract  that 
goods  shall  be  delivered,  and  then  the  goods  are  handed 
over  pursuant  to  the  contract,  there  is  in  the  result  a 
valid  pledge.  I  think  the  plaintiff  is  entided  to  the 
relief  he  asks,  and  to  add  his  costs  to  his  security. 

JudffHMnt  for  ihs  plaintiffs 

Solicitors  for  the  plaintiff,  Curtis  <ft  Eilton. 

Solicitor  for  the  defendant,  B.  C,  God/ray, 


Ohan.  Div.  1  m/r      «i     t       f    ^ 

Kekewioh,J.f  May  31 ;  June  1,  4. 

DooBT  V.  Watson,  (a.) 

Bolicitor  and  dient — Fiduciary  rekUion  —  Investment 
on  insufficient  security"^  Misrepresentation — Negligence 
— Statute  of  Limitations^Trmtee  and  cestui  que 
troBt. 

Where  money  is  received  hy  a  solicitor  for  a  dient  to 
he  invested  on  a  particular  mortgage  sdected  hy  the  dient, 
or  on  a  mortgage  to  he  selected  hy  the  solicitor,  hut  suhject 
to  the  clienfs  approval,  the  solicitor,  in  the  absence  of 
special  circumstances,  is  not  responsible  on  the  footing  of 
a  trustee  for  the  sufficiency  of  the  security,  but  is  only 
liable  as  a  solicitor  for  negligence,  if  proved,  and  in  that 
case  is  not  excluded  from  the  benefit  of  the  Statute  of 
Limitations,  But  where  the  money  is  received  to  he 
invested  at  the  solicitor's  discretion,  and  the  dient  talees 
no  part  in  the  seledion,  the  solicitor  is  liable,  on  the 
footing  of  a  truitee,  if  the  security  turns  out  to  have 
been  imufflcient  and  such  as  a  trustee  would  not  have 
been  justified  in  investing  on. 


(a.)  Beported  by  B.  H.  Dbaks,  Esq.,  Banlster-at-Law. 


There  is  nothing  improper  in  a  sdicUor  aivUinj  t 
dient  who  owes  him  money  to  sell  or  mortgagt  propert} 
and  allow  the  solicitor  to  receive  the  purchase  or  mort* 
gage-money  and  retain  out  of  it  the  amount  owing  t» 
himself  from  t?ie  client ;  and  it  makes  no  dijerenoety 
the  purchcue  or  mortgage^ money  is  paid  or  advanoed^ 
another  dient  ading  upon  the  sdidtor*i  advice,  Bai 
such  a  transaction,  if  chdUeaged,  wiU  he  dotdy  Kvuui 
to  see  whether  the  solicitor  has  acted  in  good  faUh  cad 
with  due  regard  to  his  dienfs  interests. 

A  small  piece  of  land  induded  in  a  mmtgage  /or 
£5,000  was  sold,  and  the  mortgagee,  being  advited  u 
good  faith  hy  her  solicitor  that  the  r ematiung  loni  woi 
a  sufficient  security  for  her  money,  awl  bdng  hendf 
rdudant  to  break  into  her  investment,  allowed  (he  price 
'(£230)  to  he  received  hy  the  owners  of  a  second  mor^ofe, 
in  which  the  solicitor  himsdf  had  an  indirect  isiend, 
<is  being  responsible  to  dients  for  the  money  odmsetdM 
it.  The  security  turned  out  insufficient  for  Ik  frd 
mortgage. 

Held,  that  the  solicitor  had  not  by  hit  condsdm- 
stituted  himself  a  trustee  for  his  dient  the  firttmiritstit 
so  as  to  be  liable  to  make  good  to  her  theiMP/ti«f»» 
o/£230. 

Oraig  V.  Watson,  8  Beav.  427  ;  Smith  f.Foeocke,f 
W.  R.  285,  2  Drew.  197;  and  Burdick  v.  Qtnid,  IS 
W.  B,  387,  L.  B.  5  Gh.  233,  distinguished. 

Mare  v.  Iiewis,  4  Ir.  Bep.  Eq.  219,  18  W.  B.  CLD4» 
97,  commented  on. 

Trial  of  action. 

This  action  was  broaght  to  make  the  dstadant, 
James  Watson,  a  solicitor,  liable,  both  personaUy"^'* 
executor  under  the  will  of  William  Watson,  hii  i^* 
in  respect  of  an  investment  of  £5,000  on  the  seoanfef « 
a  mortgage  which  bad  turned  out  to  be  insoi&cieat 

It  appeared  that  William  Watson  and  Jamea  WatMi 
who  were  solicitors  carrying  on  business  in  psrtneniip 
at  Hull  and  Hedon,  in  Yorkshire,  under  the  ^^ " 
Watson  &  Son,  had,  for  many  years  prior  to  1877,  be« 
in  the  habit  of  acting,  when  required,  as  soUdton  W 
the  plaintiff,  and  this  continued  down  to  the  death  a 
William  Watson,  which  occurred  in  January,  1879,  aftR 
which  Jamea  Watson,  in  partnership  with  Bobiit 
Oarrick,  still  continued  to  act  for  her,  when  xeqiM 
till  recently. 

The  plaintiff,  Mrs.  Dooby,  was  an  elderly  widow  14 
residing  in  the  neighbourhood  of  Hull,  and  abost  t» 
year  1867  she  had  purchased  or  aoquired  t  P>^P^ 
called  Gkinstead,  situate!  in  the  aame  locality,  whiflkw 
sold  in  1876  for  £10,260.  WUUam  Watson  astsd  si  k« 
solicitor  in  this  sale,  and  it  was  completed  and  thsitoi9 
paid  on  the  6th  of  April,  1877.  At  that  time  Watm  t 
Son  had  two  clients  named  Oharlee  and  WiUiarnXn^ 
each  of  whom  owned  land,  and  it  was  now  *"0f^ 
for  the  plaintiff  that  these  two  properties,  wUdisdJoM 
each  other,  were  to  be  regarded  as  forming  two  P*^^ 
one  farm,  the  ptet  owned  by  William  otmtaiBiagftJ 
homestead.  Oharles  Marsdin  had  agreed  to  sell  hii  p«*  . 
to  hU  brother  WiUiam  for  £6,800,  and  the  salfl  wiieo^ 
pleted  somewhere  about  the  same  time  as  the  ssis  of  ttt 
plaintiff's  estate  of  Ganstead.  Both  Charles  and  Warn ' 
Marsdin  were  largely  indebted  to  the  Watsons'  ilA  # 
to  the  time  of  these  transactions.  Of  the  flA^ 
realized  for  the  Ganstead  property,  £5,350  was  psidW^ 
the  plaintiffs  account  at  Smith's  bank  at  Hail,  hit  ■* 
remaining  £5,000,  as  to  which  the  dispute  aiise^y 
retained  by  Messrs.  Watson  to  be  inweeted  for  thepj^  '] 
tiff,  who  stated  that  she  trusted  them  ImpUd^T  ^  *" 
a  safe  and  proper  investment  for  it.  llie  bb^  f; 
invested  on  the  security  of  a  mortgage  of  the  Ui*^ 
chased  by  WiUiam  Marsdin  from  his  brother  O^ 
and  the  inference  drawn  from  the  evidencs^*' 
point  by  the  learned  judge  was  that  ttie  plsW""* 
and  approved  of  inoh  investment. 
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High  Court. 


DooBT  v.  Watbok. 


High  Goubt. 


It  was  admitted  by  the  defendant  James  Watson 
that  a  prior  mortgega  on  the  property  was  (no  doubt, 
partly  out  of  the  plaintiff's  £5,000)  paid  off  to  himself 
and  a  Ifr.  Bobinson,  who  were  practically  traatees  of  it 
for  the  firm,  bat  he  stated  that  the  money,  or  part  of  it, 
Mcnred  by  that  mortgage  really  belonged  to  clients  of 
theirs  who  had  entrastod  it  for  in? estment  to  the  firm 
as  their  solicitors,  though  there  might  be  a  contingent 
liability  for  it  on  the  part  of  the  firm. 

No  Talaation  had  been  procured  for  the  purpose  of 

the    mortgage,   though    the    land    had    been    Yalued 

for    the   Bale    from     Oharles    to     William     Marsdin. 

In  Jane  of  the  ensuing  year,  1878,  an  acre  or  two  of  the 

mortgaged  land  was  sold  for  £230,  and  the  plaintiff 

alleged  that  in  consequence  of  Messrs.  Watson  having 

ootmly    represented  to    hrr  that    the  mortgage    was 

a  perfectly  good  security  for  her  principal  money,  she 

allowed  the  £230  to  be  received  by  Thomas  Robinson 

and  James  Watson  as  the  persons  entitled  to  a  second 

mortgage  on  the  property,   and  that   in  that  second 

mortgage   the  Watsons    themseWes   were  the  persons 

beneficially  interested.    But  it  was  stated  by  the  other 

side  that  the  money  secured  belonged  to  clients  of  the 

firm. 

The  defendant  William  Marsdin  subsequently  pre- 
sented a  petition  for  liquidation  of  his  affairs  by  arrange- 
ment, and  all  his  interest  in  the  mortgaged  property 
afterwards  became  rested  in  the  defendant  W«  J.  Olegg 
as  official  receiYer  in  bankruptcy,  but  William  Marsdin 
himself  died  after  the  statement  of  claim  was  deliTcred, 
and  Clegg  did  not  appear. 

The  plaintiff  claimed  an  account  on  the  footing  of 
wilful  default  of  the  sum  of  £5,000  reoeived  by  the 
defendant  Watson  and  his  firm  from  her  fox  investment, 
and  a  declaration  that  he  was  liable  both  personally  and 
as  executor  of  William  Watson  to  make  good  any 
deficiency  in  the  mortgage  money.  In  the  alternative 
she  naked  for  a  declaration  that  James  Watson  was 
liable  personally  and  as  executor  of  William  Watson  to 
repay  her  the  £230.  the  proceeds  of  the  sale  of  June, 
1878,  with  interest  at  five  per  oent.  till  payment  She 
alao  claimed  against  William  Marsdin,  the  mortgagor, 
an  account  and  payment,  and  a  sale  of  the  mortgaged 
land,  and  application  of  the  proceeds  towards  payment  of 
what  ahonid  be  found  due. 

Seward  Brief,  Q.O.,  and  Butcher,  for  the  plaintiff. — 

The  plaintiff  trusted  Watson  &  Son  implicitly,  and  left 

•  the  finding  of  an  investment  entirely  in  their  hands. 

They  represented  that  the  security  was  a  proper  one, 

wiilch  it  was  not,   and  they  put  themselves,  by  their 

'  ooBduct,  in  the  position  of  trustees.    As  to  £8,000  out 

Hi  the  £5,000,  they  never  put  it  into  the  mortgage  at 

dl,  bot  applied  it  in  paying  Marsdin's  debt  to  tbem- 

nlvM.     The  plaintiff  did  not  discover  till  1884  that  her 

teuritjr  was  only  on  the  part  of  the  farm  bought  from 

Wlea   Marsdin,  which  was  almost  unlettable  without 

he  other.     The  ledger  shows  that  no  money  passed  on 

b  sale   to  William  or  on  the  mortgage  by  him— -there 

only  paper  entries,  and  the  firm  retained  the  money 

pajment  of  the  debts  to  themselvea.     They   were 

^ailty  of  negligence  as  solicitors,  and  as  advising 

plaintiffs   financially.    They  omitted  to  obtain    a 

tion  of  the  land:   Ingle  v.  Partridge,   34  Beav. 

,  ,   ^ry  ▼.  Tapson,  33  W.  B.  118,  S8  Ch.  D.  268. 

to  tbe  **  confidence  and  trust,"  we  rely  on  Smith  v. 

e,  2  W.  B.  285,  2  Drewry,  197,  and  Craig  v. 

8  Beav.  427  ;  and  where  there  is  a  fiduciary 

i^lion    or  express  trust  the  Statute  of    Limitations 
not  be  act  up  as  a  bar :  Burdick  v.  Qarrick,  18  W.  B. 
I^  R.  5  Oh.  App.  238 ;  Banner  v.  Berridge,  29  W.  B. 
'    IS  Ob.  254 ;  Flitcro/fs  case,  81  W.  B.  174,  21 
I>.  519«    It  was  owing  to  the  defendant's  wrongful 
not  that  the  negligence  was  not  discovered  sooner : 
siiuitedl  Ccmmieeiontre  v.  North' Eaetem  Bailway, 
W.  H.  158,  4  Ob.  D.  845. 


They  also  referred  to  Olair  v.  Broinley,  5  Ha.  512, 
and  Brookahank  v.  Smith,  2  To.  &  Ooll.  Ex.  Oa%  58. 

Barber,  Q.O,,  WarnUngton,  Q.O,,  and  Warrington, 
for  the  defendant  James  Watson. — If  the  defendant  is 
held  liable  on  these  facts,  solicitors  will  be  liable  in  every 
case  where  they  receive  the  purchase- money  arising 
from  a  sale  for  investment,  which  is  certainly  whnt- 
they  have  to  do  in  tbe  ordinary  coursa  of  their  business 
without  being  money  scriveners.  If  you  are  to  raise 
the  relation  of  solicitor  and  client  to  that  of  trustee  and 
centui  que  truet,  you  must  show  very  special  circum* 
stances,  and  there  are  no  such  here.  In  Smith  v. 
Poeoche  the  circumstanoea  were  very  strong.  In  Grdig^ 
T.  Watson  the  solicitor  took  the  secoritj  in  his  own 
name,  and  executed  a  deed  declaring  himself  a  trustee,, 
and  in  Burdick  v.  Qarrick  there  was  a  deed  expr^8^1y 
constituting  the  solicitors  trustees.  [Kaxswioii,  J. — 
The  difficulty  is  the  comment  on  that  case  in  Banner  v. 
Berridge,  where  Kay,  J.  (on  p.  264),  applies  the  doctrine 
to  a  mere  depositee.]  That  goes  beyond  the  case  com- 
mented on,  and,  besides,  we  are  not  a  depositee. 
HouftU  V.  Toung,  5  Barn,  i  Oress.  259,  shows  that  tho 
Statute  of  Limitations  runs  from  the  time  of  the  negli- 
gence and  not  from  the  time  of  its  discovery.  There 
are  here  none  of  the  incidents  necessary  to  constitute  a 
trust.  As  to  the  omission  to  get  a  valuation,  of  course 
that  would  have  been  negligence  in  trustees.  Messrs. 
Watsons'  bond  fide  belief  in  the  goodness  of  the  sscurity 
was  shown  by  their  taking  a  second  mortgage  on  the 
property.  The  conclusion  from  the  facts  is  that  the 
£5.000  was  placed  in  the  Watsons*  hands  to  bo  invested 
on  the  particular  mortgage  of  William  Marsdin's  farm. 
No  doubt  Messrs.  Watson  were,  in  the  first  instance, 
insti noted  to  look  out  for  a  security,  but  that  was  before 
they  had  the  money.  On  the  whole  case  we  submit 
that  the  relation  that  existed  between  them  and  the 
plaintiff  was  only  that  of  solicitors  and  client,  and  not 
that  of  trusteea  and  ceetui  que  trutt;  that  there  was  no- 
negligence,  and,  if  there  was,  the  Statute  of 'Limitations 
is  a  complete  bar,  and  that  it  is  no  answer  to  say  that 
the  negligence  was  not  discovered  till  less  than  six  years 
before  action. 

They  also  referred  to  Mare  v.  Lewie,  4  Ir.  Bep.  Eq. 
219,  18  W.  B.  Oh.  Dig.  1 ;  In  re  Hindmanh,  8  W.  B. 
203,  1  Dr.  &  Sm.  129 ;  Wateon  v.  Woodman,  24  W.  B.. 
47,  L.  B.  20  Eq.  721  ;  and  British  Mutual  Investment 
Co.  V.  Cohhold,  23  W.  B.  487,  L.  B.  19  Eq.  627. 

Seward  Brice  replied. 

Kbxbwich,  J.— This  case  promised  at  one  time  to  be 
more  fruitful  in  questions  of  law  than  it  is  now  likely  (a 
be,  as  far  as  I  am  concerned,  and  it  also  presents  con- 
siderable difficulty  as  to  the  facts.  It  is  a  case  of  large 
importance  to  the  parties  concerned,  and  also  raises 
questions  of  importance  to  practicing  soUoitors  and  their 
clients.  One  fact  is  prominent  in  the  foreground,  that 
in  1877  the  plaintiff,  Mrs.  Dooby,  employed  the  firm  of  . 
Watson  ft  Sons  as  solicitors,  or  Mr.  William  Watson,  a 
member  of  that  firm,  as  solicitor,  to  sell  the  Ganstead 
estate,  and  receive  and  invest  the  proceeds  of  the  sale ; 
and  he  did  sell  it  and  did  receive  the  purchase-money, 
and  dealt  with  it  in  two  parts.  As  to  one  part  there  ia. 
no  question,  but  as  to  the  other  part  arises  the  question 
with  which  I  am  now  concerned.  The  £5,000  of  which 
the  part  in  question  consisted  was  invested  on  a  particular 
mortgage— viz.,  of  land  belonging  to  William  Marsdin. 
There  is  no  doubt  that  Mrs.  Dooby  placed  the  utmost 
confidence  in  Mr.  William  Watson  for  the  carrying  out 
of  these  purposes,  as  was  natural,  and  as  most  clients, 
male  and  female,  do  in  the  solicitors  on  whose  experience 
and  integrity  they  rely.  The  money  was  invented  on 
this  mortgage,  and  the  security  turns  out  to  be  insuffi- 
cient. If  Mrs.  Dooby's  confidence  in  Mr.  Watson  was 
misplaced,  if  the  business  was  not  well  done,  if  Mr. 
Watson  faUed  to  use  proper  care  and  diligence  in  asceK« 
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tafining  that  the  secnrity  was  a  good  one,  or  oTen  if  he 
^d  not  manage  to  know  what  he  onght  to  bare  known 
about  it,  be  became  liable  for  negligence.  The  traus- 
aotioD,  howeyer,  took  place  more  than  eix  years  before 
this  action  was  commencod,  and  the  action  as  an 
ordinary  action  for  negligence  is,  therefore,  barred  by 
the  Statute  of  Limitations.  If  any  excuse  were  wanted 
for  diamiasiDg  it  on  that  gronnd  there  oonld  surely  be 
nothing  worse  in  the  public  interest  than  the  digging 
up  of  such  matters  after  the  principal  actor  in  them  is 
dead,  and  unable,  therefore,  to  give  bis  account  of  what 
took  place.  A.  a  an  ordinary  action  of  negligence,  then,  it 
fails,  but  it  is  said  there  were  in  this  case  exceptional 
circumstances  which  take  it  out  of  the  Statute  of  Limi- 
tations. The  plaictifi's  counsel  be^itated  to  impute 
fraud  openly,  but.  they  hinted  at  it,  and  they  argued  that 
the  conduct  of  Mr.  Watson  in  ooneealiDg  the  true  state 
of  afCairs  by  his  misrepresontations  was  such  that  the 
statute  had  no  application  unless  six  years  had  passed 
since  the  plaintiff  might,  with  reasonable  diligence,  have 
discoYered  the  negligence  complained  of,  and  that  Mrs. 
Dooby  was  not  made  aware  of  the  circumstances  from 
which  the  negligence  was  inferred  until  she  consulted 
her  present  solicitor.  If  those  drcnmstances  had  any 
real  existenoe,  they  would  only  be  useful  as  a  ground 
for  giving  relief  of  a  difPerent  ohaiacter— that  is,  as 
tending  to  show  that  the  relatioii  of  trustee  and  eesfui 
que  trust  was  established,  in  which  case  the  plaintiff 
would  hare  been  entitled  to  relief  quite  apart  from  the 
ground  of  negligence.  I  may,  therefore,  pass  over  these 
circumstances  now  except  so  far  as  they  can  be  held  to 
hare  constituted  the  relation  of  trustee  and  cestui  que 
trustf  which  would  itself  be  suifiolent  to  exclude  the 
statute. 

That,  then,  is  the  real  question.  Whether  that  rela- 
tion was  established  P  It  is  true  enough  that  there  was 
a  trust  in  one  sense,  as  there  is  in  almost  all  the  rela- 
tions of  life.  But  in  a  court  of  equity  the  term  has  a 
technical  and  defined  meaning.  First,  there  must  be  a 
person^the  trustee— who  is  to  hold  the  property  in 
trust  for  someone ;  secondly,  there  must  be  property 
which  is  held  in  trust ;  and,  thirdly,  there  must  be  a 
person  or  pereons  in  trust  for  whom  the  property  is  held 
befoie  we  get  the  relation  of  trustee  and  cestui  que  trust. 
Let  me  now  examine  the  relation  in  which  Mrs.  Dooby 
stood  to  Mr.  Watson  in  1877.  Putting  aside  the  case 
where  a  solicitor  is  intended  to  make  a  profit  or  commis- 
sion on  investments — where,  in  fact,  he  acts  as  a  money 
scrifener — the  position  of  a  solicitor  with  reference  to 
money  intrasted  to  him  for  investment  varies  in  different 
cases,  and  I  apprehend  the  cases  fall  into  three  classes— 
(1]  where  a  solicitor  receives  the  money  in  order  to 
invest  it  on  a  particular  mortgage,  either  selected  by  the 
client  independently  or  upon  the  solicitor's  advice  ;  (&) 
where  the  solicitor  receives  the  money  in  order  to  find  a 
mortgsge  for  it,  subject  to  the  client's  spproval;  (3) 
where  the  solicitor  does  far  more,  and  the  client,  for 
some  reason  or  other,  takes  little  or  no  part,  the  onerons 
duty  and  responsibility  of  selecting  a  good  mortgage 
being  left  entirely  in  the  solicitor's  hands — a  responsi- 
bility which  is  beyond  the  ordinary  duty  of  solicitors, 
and  which  many  of  them  prefer  not  to  undertake.  In 
cases  (1)  and  (2)  the  solicitor  is  responsible  only  for 
negligence  which  faus  within  the  Statute  of  Limitations. 
In  case  (3)  he  is  responsible  for  selecting  a  good  mort- 
gage, and  it  has  been  a  serious  question  here  whether 
Mr.  Watson  is  not  responsible  for'having  selected  a  bad 
mortgage* 

I  must  notice  one  other  matter  before  coming  to  the 
facts.  Mr.  Biice  said  that  Mr.  Watson's  interests  con- 
fiioted  with  his  duty  to  his  client.  He  ik»b  solicitor  for 
William  and  Charles  Marsdin  as  well  as  for  Mrs.  Dooby, 
and  in  1877  both  the  Marsdins  were  indebted  to  bii 
firm,  and,  to  put  the  matter  shortly,  the  result  of  the 
Whole  transaction  was  that  Mr.  Watson's  firm  was  in  a 


far  better  position  after  than  before  that  tranantiaik 
It  may  be  that  the  money  did  not  go  as  a  whole  to  pif 
off  the  debts  due  to  them  from  the  Marsdins,  bat  eer- 
tainly  there  was  an  advantage  to  the  firm  f roa  the 
transaction.    But  now,  would  there  have  been  anything 
improper  in  Mr.  Watson  going  to  Gharlea  Maredin  sad 
saying,  '*  You  owe  us  £3,000  ;  you  have  got  a  fani— 
sell  it,  and  let  us  receive  the  purohase-monej  aod  pay 
off  your  debt,"  or  going  to  William  Marsdin  and  wpag 
"  You  owe  us  money ;  mortgage  your  farm,  and  let « 
receive  the  money  and  pay  off  your  debt  *'f    I  afpre- 
hend  it  would  have  been  a  perfectly  straightfomrd 
course  of  conduct,  and  I  think  it  makes  no  differeatB 
that  Mrs.  Dooby's  purchase-money  was  also   paid  iato 
the  solicitor's  hands,  and  never  went  out  of  then,  hirt 
was  placed  to  Marsdin's  credit,  and  employed  to  piy  bit 
debts.    It  Is  only  fair  to  say,  howerver,  that  this  is  set 
exactly  what  really  occurred  here,  as  shown  by  thseti- 
dence,  for  the  sale  of  Charles  Marsdin's  fans  to  Ui 
brother  was  not  the  Watsons'  doing,  so  that  tk  oise  if 
not  so  strong  against  them.    No  doubt  then  wen  (he 
three  clients  and  the  indebtedness,  and  there/bn  ft  if 
right  to  look  narrowly  into  the  transacf ion.    Xtk  Dotht 
wanted  to  invest  £5,000  at  that  time,   and  then  Xr. 
Watson  became  aware  of  the  sale  to  Willlaa  HmdiB, 
and  that  the  money    was    wanted    on    moitme.   I 
have  to  infer  from   the   evidence  whether  the  ftt- 
posed  mortgage  was  discussed  with  Mr*.  Doe^*  ^ 
is  clear  that  she  heard  nothing  of  it  till  bosm  ttae 
later,  but,  then,  as  she  herself  said,  she   is  gettsf 
on  in  years,  and  while  I  give  perfect  credit  to  her 
evidence,    I   cannot    set    her    memory    against  doeo- 
ments.    Mr.  James  Watson  produced  his  father^e  disiy 
which  shows,  as  solicitors'  diaries  ought  to  shov,  pit* 
oisely  what  occurred.     Mr.  Watson  did  see  Mrs.  1>3ohf 
twice,  and  went  into  the  matter  thoroughly  with  h«. 
and  we  find  on  each  oocasion  a  reference  to  the  psrtica- 
lar  mortgage.    Am  I  to  infer  that  he,  intending  ttsi^ 
wrote  down  a  charge    against    himself    of   reCriaisf 
£5,000  P    Moreover,  a  memorandum  was  discoversd  is 
Mr.  Watson's  handwriting  which  I  must  hold  to  base 
been  made  contemporaneously  with  the  matters  refetid 
to  in  it,  and  in  it  he  again  charged  himself  with  £3,000 
retained  for  Marsdin's  mortgage.    That  being  so,  vM 
was  the  position  P      Mr.   Watson   was  aaked  by  lb*' 
Dooby  to  find  an  investment  for  £5,000,  and  he  diiiod 
one,  and  she  knew  and  approved  of  it. 

My  conclusion  is  that  the  relation  existing  was  K<».  (t) 
— the  particular  mortgage  was  found  before  anything 
was  settled  or  the  money  in  hand,  and  was  then  sp* 
proved  by  Mrs.  Dooby.  There  was  a  trust,  bnt  it «« 
fully  performed  when  the  mortgage  deed  was  execatsA. 

But  then  it  was  toid  that  Mr.  Watson  had  i 
that  the  mortgage  was  on  the  entire  fann,  inolndlag  i 
homestead,  and  land  of  Williaaa  Maxadin's  not  | 
from  his  brother.    There  is  not,  however,  the 
ground  shown  on  the  evidence  for  this  allegation, 
in  1878  a  small  piece  of  the  land  was  sold  for  r 
high  price — which  was  reoeived  by  theaeeond  i 
and  this  is  made  a  ground  of  complaint 
solicitors,  because  they  had  told  Mrs.  Dooby  that  I 
mortgage  was  safe.    There  may  have  been  an  ^M^J 
judgment,  but  the  faot  was,  aa  she  saSd  in  her 
she  did  not  wish  to  brsak  in  upon  bar  ■b'*'4M*J 
£5,000.     One  thing  more— it  was  said  that  Mr. 
did  not  take  proper  precautions  to  aseertaia  the  -< 
the  land,  and  cases  were  cited  where  trustees  h«si 
held  liable  for  such  an  omission.    Mr.  Ooolaian's  i 
tion  was  for    a  different    pnipoae,    and  if  ^ 
depended  on  it  I  should  not  excuse  Mr.  Watson's  jwj^ 
in  that  matter.    But  I  am  not  disposed  to  *'*^Tji 
point,  as  it  could  only  have  reference  to  the  q«*^* 
neglfgenoe.     If  there  was  a  trast  the  point  •*"■ 
very  importanty  but  my  conclusion  of  fact  being^^** 
plaintiff  approved  of  this  mortgage,  and  that  !*—*"■ 
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aMoidiDglj  no  trust  In  the  sense  contended,  for  It 
to  be  ao.  I  have  therefore  Tery  little  to  say  about  the 
eiM0.  To  my  mind  the  one  case  that  is  most  useful  is 
Craig  ▼.  IFofoon,  but  it  is  imposatUe  to  read  Lord 
I«ngdals's  Judgment  without  seeing  that  he  considered 
the  aolidtor  there  did  act  with  some  sinister  object  of  his 
own,  and  took  a  low  view  of  the  duty  of  a  solicitor. 

Smith  ▼•  Poeoeke  was  also  a  case  of  improper  conduct 
and  fraud,  and    has,  therefore,  no   application    here. 
Burdichi.  Oarrieh  merely  shows  that  the  doctrine  of 
trustee  and  ceitui  que  irutt  ought  to  be  extended  to 
many  csms  to  which  primd  facte  it  might  not  have  been 
thongbt  applicable.     The  Irish  case  (Sfare  t.  Lewis) 
oBjj  applies  the  law  to  the  facts  there  mentioned,  and 
tbe  Vioe-Ohancellor  makes  some  observations  on  farusts 
tot  general  investment  ^lieh  may  require  reconsidera- 
tion hereafter,  but,  not  being  directly  in  point  now,  may 
bo  passed  by.    The  other  cases  cited  on  the  question  of 
the  Statute  of  Limitations  were  useful  and  instructive, 
but  they  all  tend  to  one  point — where  you  find  property 
intrusted  to  a  solicitor  for  investment  there  is  a  trust, 
and  that  excludes  the  statute.    Mr.  Watson  was  not  a 
iu    that    sense.      The    action,  therefore,   fails 
^  him,  and  he  must  have  his  costs.    As  against  the 
other  defendants  or  defendant  the  plaint  is  entitled  to 
the  relief  she  asks  and  to  add  her  costs. 

AeHon  diemiseed  as  (tgaintt  tJ^e  defendant   Waieon, 
Jml^fmeai/ur  plaintiff  cm  againt;^  the  other  dtfendani»s 

Mioitare,  Harper   A    BaHeoek;   VMger  ^  Briskw^ 
Wliheny  Buiidh  A  BiU. 


Q.  K  Div.  (Wills  and  \  t««^  i  q 

Gfantha«i«,JJ.)       /  •^«°^  ^^• 

Blaib  v.  Eisler.  (a.) 

/SoUoitor-'Privilege^  County  Gonrte  Acts,  1849  (12  <fc  13 
Viet,  e.  101),  s.  18,  and  1867  (30  4"  31  Viet.  e.  142), 
81.  5,  34. 

Where  a  solicitor,  as  plaintiff  in  an  action  upon  a  bUl 
r  i^  costs  commeneed  in  the  High  Gourt,  recovers  less  than 
£S0,  he  hecomes  subject  to  the  provisions  of  seetUm  5  of 
the  Gmtnty  Courts  Aet,  1867,  as  to  costSy  and  any  privi- 
lege  whiek  he  may  have  had  of  bringing  the  action  in  the 
High  Ofurt  is  taken  anay  by  section  IS  of  the  County 
(hurts  Act,  1849,  which  is  incorporated  into  the  County 
Ontrts  Act,  1867,  by  section  34. 

Appeal  from  an  order  of  Charles,  J.,  at  chambers, 
iDovinS  the  plaintiffs  costs  on  the  High  Court  scale. 
,Tbe  pUntifCs  were  solicitors  who  had  brought  an 
.  against  the  defendant  in  the  High  Court  for  a  bill 
The  action  was,  upon  the  delivery  of  a  defence 
ooittiter-claim  by  the  defendant,  remitted  to  the 
eourt.      The  defendant  did  not  appear,   and 
it  was  given  for  the  plaintiffs  for  £22,  subject 
ion  of  the  bill.     Oa  taxation  the  amount  xe- 
ble  was  ledaoed  to  iS19.    Upon  an  application  by 
atiffs  at  chambers  Charles,  J.,  certified  for  costs  on 
^h  Court  Boale,  from  whioh  order  the  defendant 
F  appealed. 

rUit,  tot  the  defendant.— No  privilege  attaches  to 
i  solicitors  to  briug  their  action  in  the 

Oorarl.  They  are  subject  to  the  provisions  of  the 
^^fey  OoQTts  Act  by  section  18  of  the  County  Courts  Act, 
jji^  smd  having  oommenoed  their  action  in  the  High 
Wtat  they  are  not  entitled  to  High  Court  costs  upon 
*»«ering  less  than  £20. 

I^ic&ene,  for  the  plaintiffs.— Section  18  of  the  Act  of 
M9  only  took  away  the  pritriloge  of  solicitors  in  respect 

^)  Reported  by  Spekobb  L.  Holland,  Esq.,  Borrister- 
at*Law« 


of  their  being  sued,  not  where  they  themselves  sue ;  and 
it  only  applies  to  cases  for  which  the  county  courts  were 
speci^ly  created,  not  to  actions  on  the  bills  of  costs,  upon 
which  a  solicitor  is  still  entitled  to  sue  in  the  Qigh 
Court.  The  judge  exercised  his  discretion  rightly,  and  tUs 
court  ought  not  to  interfere  with  that  discretion. 

Scarlett,  in  reply. — ^The  court  is  entitled  to  review  the 
judge's  discretion:  Taylor  v.  Oats,  17  W.  R.  861,  L.  B.. 
4  C.  P.  614. 

WiiXdS,  J.**I  am  olsaidy  in  favour  of  the  defendant 
on  the  point  of  privilege.  Bection  34  of  the  Aot  of  1867  . 
incorporates  the  former  Act  of  1849.  By  section  18 
of  the  Act  of  1849  no  privilege  is  to  exempt  a  solicitor 
from  the  provisiona  of  that  Act  or  of  the  Act  of  1846 
(9  &  10  Vict.  c.  95}  for  the  more  easy  recovery  of 
small  debts.  One  of  the  provisions  of  the  Act  of  1867» 
with  whioh  the  earlier  Acts  are  to  be  read,  is  that, 
under  section  5,  where  less  than  £20  is  recovered  in  an 
action  commenced,  as  this  was,  in  the  High  Court  the 
plaintiff  shall  not  be  entitled  to  recover  costs  unless  the 
judge  shall  allow  such  costs.  We  cannot  change  the 
material  words  of  the  Act.  Upon  the  merits,  however, 
of  the  case  we  think  the  judge  exercised  his  discretion 
rightly  iu  allowing  such  costs,  as  the  defendant,  after 
delivering  a  counter-olaim,  did  not  appear,  and 
practically  had  no  defence. 

Grantham,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiib,  Blair  A  W,  B.  Girling. 

Solicitors  for  the  defendant,  MorUy  Jh  Dennisan, 


Q.  B.  Div.  (Manisty  and  Stephen,  J  J.)         June  It,  12. 

BoKD  V.  Eyahs.  (a.) 

Inn —  Offences — Suffering  gaming —  Connivance — Lioens^*- 
ing  Act,  1872  (35  ^  36  Vict,  c  94),  s.  17. 

An  innkeeper  kept  a  shittle^dUey  on  his  premises.  He 
put  up  a  general  notice  that  no  gaming  was  permitted  in 
the  alley,  and  he  placed  one  0.  in  charge  iff  the  alley, 
with  express  directions  not  to  allow  gaming.  Two  vMn 
were  found  by  constables  playing  cards  for  money  in  the 
alley  in  the  presence  of  0.  and  to  his  knowledge. 

Held,  that  the  innkeeper  was  rightly  oonvicted  of 
*'  Sfvffering  gaming  to  be  carried  on  upon  his  premises  '* 
imder  section  17  of  the  Licensing  Aci^  1872. 

Case  stated  by  stipendiary  magistrate. 

The  appellant  Bond,  the  licensee  of  an  Inn  called  the 
Qeorge  and  I>ragon,  at  Longton,  Staffordshire,  had  been 
charged  by  the  superintendent  of  police  with  "  suffering 
gaming  to  be  carried  on  upon  the  premises  "  within  the 
terms  of  section  17  of  the  Uoensing  Act,  1872  (35  &  36 
Vict.  c.  94). 

The  material  facts  were  as  follows  :— 

There  was  a  skittle-alley  on  the  premises  of  the  George 
and  Dragon  Inn,  in  which  a  general  direction  was  posted 
against  permitting  gambling  in  the  alley.  A  potman, 
named  Owen,  was  put  in  charge  of  the  dcittle-aUey  by 
the  appellant,  who  had  expressly  ordered  him  not  to 
allow  any  gaming  in  the  alley.  The  constables  entered 
the  alley  and  found  two  men  playing  cards  for  mon^. 
Owen  was  present.  Appellant  £d  not  know  that  the 
men  were  gambling,  and  they  were  doing  so  contrary  to 
his  express  orders  to  Owen.  The  magistrate  held  that 
there  was  connivance  on  the  part  of  the  appellant 
within  the  meaning  of  Bosley  v.  Davies,  24  W.  B.  140» 
1  Q.  B.  D.  84,  and  that  it  was  not  necessary  to  prove 

(a.)  Beported  by  Sfbnobb  L.  Holland,  Esq.,  Barrister- 
at-Law« 
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^taal  knowledge  by  the  appellant  to  eeoura  his  oonvio-  I  anoo  between  the  words  "  perault "  and 

tlon  {fiidgate  ▼.  Faywei,  1  Q.  B.  D.  89,  24  W.  B.  Dig.  I  Uoeneed  person  is   bound  to  preTeot  gamiag,  other 


141),  bat  that,  Owen  being  present  and  knowing  of  the 
gaming,  oonnivanoe  bj  the  servant  amounted  to  oonnir- 
ence  by  his  master. 

The  appellant  now  appealed  against  this  decision. 

Orain^  for  the  appellant.— The  words  *'to  suffer" 
•gaming  in  oeotion  17  of  the  Licensing  Act,  1872,  mnst 
imply  some  knowledge  on  the  part  of  the  licensee.  Hero 
he  had  none.  The  findings  are  all  In  his  favour  on  this 
point:  Newman  ▼.  Jont%,  17 Q.  B.  D.  132,  34  W.  R.  Dig. 
t05  ;  Somenet  t.  Sari,  32  W.  fi.  59i,  12  Q.  B.  D.  360. 

Cfreen^  Q.O,^  and  Lawrence,  for  the  respondents. — ^The 
master  is  responsible  for  the  servant's  oonnifanoe : 
Boaley  t.  Daviet,  24  W.  B.  140,  1  Q.  B.  D.  84 ;  Mullini 
T.  CoUinB,  22  W.  B.  297,  L.  B.  9  a  B.  292.  In  Neuf- 
man  ▼.  Jonee  the  person  conniving  was  not  anyone 
«nder  authority  of  the  master.  Here  the  licensee 
delegated  his  anthority,  and  most  be  responsible  for 
that  delegatloQ :  Cundy  v.  Le  Cocq,  32  W.  B.  360, 18 
•Q.  B.  D.  207. 

Cur,  adv.  vulU 

Jane  12. — Bf  anistt,  J. — ^The  oases  in  point  are  some- 
what conflicting,  and  may  be  raid  to  run  very  fine.  The 
Act  of  Parliament  is  intended  to  provide  for  offences 
«galnst  pabllc  order,  and  it  is  specially  important  to 
consider  the  language  of  sections  17  and  18,  as  the  latter 
throws  light  upon  the  construction  of  section  17. 
Section  18  uses  the  word  "permit"  in  reference  to 
certain  offences  instead  of  "  suffer "  as  in  section  17. 
Section  13  came  before  the  courts  in  Cundy  v.  Le  Ooeq, 
and  that  Judgment  has  an  important  bearing  upon  this 
case.  That  case  decides  that  actual  knowledge  by  the 
innkeeper  was  not  an  element  in  certain  offences  against 
public  order. 

In  sections  14  and  16  the  phrases  are  "knowingly 
permit"  or  *' knowingly  suffer."  Then  comes  section  17 
using  the  word  "  suffer  "  and  omitting  the  word ''know- 
ingly." In  the  former  statutes  for  preventing  gaming 
the  word  "  knowingly  "  was  used.  Here  it  is  left  out. 
The  old  statutes  are  repealed  and  this  statute  is  substi- 
tuted, omitting  the  word  **  knowingly."  The  respoasi- 
bility  of  suffering  gaming  upon  the  premises  is  left 
entirely  upon  the  licensee,  in  spite  of  his  being  shown  to 
have  given  orders  agsiiist  any  gaming.  That  is  the 
decision  in  Bedgate  v.  Bdynei,  and  is  very  much  in  point 
here.  That  caee,  tsken  together  with  Cundy  w.  Le  Cocq, 
must  be  binding  upon  ns  here.  The  case  of  Someree',  v. 
Sari,  relied  on  by  the  appellant,  is  distinguishable 
because  here  Owen  was  put  in  charge  of  the  premises,  I 
cannot  reconcile  all  the  passages  in  the  judgments  in 
that  case,  and  I  should  prefer  to  be  bound  by  the  earlier 
cases.  In  Neunnan  t.  «/onei  the  decision  turned 
upon  whether  the  appellants  were  liable  as  trustees 
of  a  club.  On  the  whole  I  do  not  think  that  these 
two  last  cases  were  intended  to  overrule  the  earlier  oases, 
and  I  therefore  come  to  the  conclusion  that  the  convic- 
tion was  right  and  must  be  upheld. 

Stephik,  J. — I  am  of  the  same  opiuion,  though  per- 
haps on  somewhat  different  grounds.  I  take  the  cases 
in  order  of  time,  and  the  doctrine  works  out  as  follows  :— 
In  MuUine  v.  CoUine  a  servant's  wilful  ignorance  was 
held  sufficient  to  make  the  master  responsible.  In  Bed' 
gate  v.  Hayve$  the  connivance  of  a  hall-porter  was  held 
sufficient  to  make  his  mistress  responsible.  Theie  cases 
were  previous  to  Someraet  v.  Bart,  where  the  facts  were 
somewhat  peculiar,  and  it  was  held  that  the  case  did  not 
come  within  the  earlier  cases.  I  do  not  think  that  it  can 
be  said  to  militate  against  the  earlier  decisions.  I  do 
not  consider  Cundy  v.  Le  Cocj  to  be  of  so  much  im- 
portance as  my  brother  Manlsty,  but  on  the  authority  of 
Bosley  v.  Davfe$  and  Be  fga^e  v.  Haynee  I  think  that  this 
oonvictioQ  must  be  affirmed.    I  attach  no  great  import- 


wiso  he  must  be  fined. 

Appeal  diemUsei* 

Solicitors  for  the  appellant^  Tyrell,  for  Poj/ne  I  Jmtt, 
Hanley. 

Solicitors  for  the  respondent,  WhiU  A  iSosi,  for  Bud, 
BlMitWt  EoereU,  A  Hand^  Hanley. 


Pfob.  Div.  &  Adm.  DIv. \  j^^^ 

Admiralty.  J 

"Th£  PALiNUinjs."  (a.) 

CoUiaion^Stem   light -- BegulaUoni  fer  Prtmihi 

CoUUione  ai  Sea,  arU.  2,  11— Aferetoi  Skipfitf 

Ad,  1873  (36  A  37  VicL  c  85),  «.  17. 

Semble,  a  vessel  ai  $ea  carrying  ai  hr  ikne/kr 
$un$et  a  white  glohular  light,  $o  placed  a  U  tkm 
ite  Ught  from  right  oitem  to  mote  thn  ^J^ 
forward  of  the  learn  on  each  Me  o/  tte  *i«,  «• 
of  euch  a  ckarader  ae  to  he  viiiWe  d  s  (Wm«  JT 
more  than  a  mOe,  wai,  under  the  pwtlwsijf  » 
17f^  tedion  of  the  Merchant  Shipping  Ad, l^Vte 
deemed  in  fault  for  coming  into  ootfiswa  wftoj^f 
vssseZ  approaching  in  euch  a  diredion  that  ik  ooBuui 
might  by  poaihaUy  have  been  eontribaM  ^^^^ 
light  ai  the  dern,  being  thu$  carried  $o  at  to  ofeK^» 
range  of  the  $ide  lighte. 

This  was  an  action  of  damage  in  rem  Institatedtsthf 
Liverpool  District  Beglstry  on  behalf  of  thsoffienti 
the  cargo  of  the  American  ship  B»  F.  8(XV}fit  iffoa 
the  steamship  Falinurue  and  her  freight  to  reoow  w 
damages  sustained  in  a  eoUision  betweea  tbs  tfo 
vessels  in  the  English  Channel  before  sanriM  os  ^ 
22nd  of  November,  1887. 

Dec.  12,  13,  14— The  action  was  now  hssidbrfw 
the  President,  assUted  by  two  of  the  Elder  BrdttaM 
the  Trinity  House. 

Sir  W.  Phittimore,  BuekneU,  Q.C.,  and  Fidffi 
for  the  plaintiffs. 

Sir  B.  E.  Webder,  A.G.,  Kennedy,  Q.C.,  ea^  ^'^* 
Aepinall,  for  the  defendants. 

The  facts,  so  far  as  material  to  this  rspoi^  ^n^ 
from  the  Judgment. 

Dec.  19.— Hakhbn,  P.— The  first  question  ^^^ 
sidered  is.  What  were  the  respeotive  courses  of  thsie » 
vessels  at  the  time  when  the  one  became  ^'i>'^^^ 
other  P  I  pass  over  the  evidence  as  to  ftepositiooior* 
veesf h  with  regard  to  the  shore,  as  it  does  not sflwa* 
question  in  dispute.  For  the  sailing  vessel  it  Is  wF 
that  her  course  was  about  S.,  she  being  doisbssW^ 
a  light  E.S.E.  wind,  making  about  two  knots,  ssdo* 
she  sighted  the  masthead  light  of  the  domt^ 
ship  about  three  points  on  her  starboard  bov* 
distance  of  about  four  miles,  and  that  after  ten  wm^ 
the  red  light  of  the  steamer  became  visible.  Sgg 
alterations  of  the  steamer's  lighto  after  this  •"'^^ 
the  pleadings,  and  depoeed  to  by  the  chtet  ^^^*Z 
K.  F.  Sawyer,  but  they  era  not  spoken  to  ^J^fZ 
of  The  E.  F.  Sawyer  when  he  states  positively  ^Jl 
red  light  was  never  shut  out  from  him,  ■■^■|^y 
steamer's  lighta  gradually  got  broader,  "b^'S 
before  the  coUlsion,  the  red  light  ««*  a  ttfl|7; 
The  E,  F.  Sawyer*$  beam.  The  P^^'LL 
E.  F.  Sawyer  states  that  the  only  report  m*  J  ^ 
was  •'a  bright  light  on  the  lee."    On  the gft^^ 

(a.)  Beported  by  O.  P.  JMifsrr,  Esq.,  Bsirirfft-*-^ 
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PaluimruB  it  is  alleged  that  a  white  light  was  seen  at  a 
diitanoe  of  about  one  nile^  when  her  course  was  N.E. 
byE^^BL,  and  she  was  making  six  or  seven  knots  an 
hour.  The  Pa2inuru$  ported  slightly,  and  her  engines 
were  put  to  slow,  and  so  cootinued  till  the  loom  of 
The  E,  F.  Sawyer  carrying  the  white  light  appeared 
ahead,  and  that  immediately  afterwards  a  dim  green 
light  was  seen  slightly  on  the  port  bow. 

We  see  nothing  in  the  evidence  which  leads  us  to 
doubt  the  accuracy  of  the  statement  of  those  on  board 
The  Palinurui  as  to  her  course^  and  I  am  adfised  that, 
assuming  this  to  be  correct,  if  she  had  been  seen  three 
points  on  the  starboard  bow  of  The  E.  F.  Sawuer^  at  a 
distance  of  about  four  miles,  instead  of  The  Palinuru$*$ 
Qghts  getting  broader,  tb^  would  have  dosed  in,  and 
she  would  hnve  pasted  across  the  bows  of  The  E.  F. 
Sawyer  to  the  southward  of  the  place  of  the  collision. 
Having  regard  to  the  evidence  of  the  pilot  of  The  E.  F, 
Bawytr^  we  do  not  accept  the  statement  of  the  chief 
ofRcer  of  that  vessel  as  to  the  shotting  in  and  the  re- 
opening of  the  red  light  of   The  Palinwrue.    If  the 
case  f6r    The  E.  F.  Sawyer  as  to  the  courses  and 
bearings  of   the  two  vesMls   were   correct,  it  would 
follow  that  The  Palinurue  never  could  have  seen  the 
stem  light  of  The  E»  F.  Sawyer^  and  it  has  been  con- 
tended she  never  did  see  it  until  after  the  collision.    No 
Ught  other  than    the   stem   light   which  could  have 
been  taken  for  a  light  on  The  E.  F.  Sawyer  has  been 
shown  to  have  existed.    We  are  satisfied  that  the  white 
light  seen  by  tboee  on  board  The  Palinurui  was  the 
stem  light  at  The  E.  F,  Sawyef,  a  light  which  was 
fixed  over  her  stem,  and  that  it  was  first  seen  half  a 
point  on  the  port  bow  of  The  Palinurui, 

The  next  question  which  arises  is,  How  was  it  that  the 

green  light  of  the  E.  F,  Sawyer  was  not  seen  until 

iomediately    before   the    collision  ?      This    must    be 

accounted  for  ia  one  of  three  ways— either  that  there 

waa  not  a  good  look  out  on  The  Palinurutt  or  The  PaH" 

nuruM  must  have  been  behind  the  range  of  the  green 

light  and  shot  suddenly  into  it,  or  it  must  have  been  an 

iaperfeot  light,  not  showing  the  proper  distuice.    We 

see  no  reason  to  doubt  that  there  was  a  good  look  out 

kept  on  The  Palinurui.    The  white  light  was  seen  by 

tha  pQot  of  The  Palinurui  at  the  distance  of  a  mile,  and 

he  acted  ia  reference  to  it  by  porting  half  a  point  and 

•lowing  the  engines  of  The  Palinurui  to  half  speed 

sbortlj  afterwards.   The  pilot  is  confirmod  by  the  second 

ofBoer  of  the  same  vessel,  the  look  out  man,  and  the  man 

at  the  wheel.    Secondly,  as  to  the  point  whether  The 

PaJinunu  was  behind  the  range  of  the  green  light  and 

•oddcnlj  shot  into  it,  that  theory  has  not  been  put 

lorwsud  by  the  counsel  for  The  E,  F,  Sawyer^  and  it  is 

auuftif eatly  inconsistent  with  the  plaintifEs'  account  of  the 

eoimce  and  bearfaigs  of  the  two  vessels.    I  mention  it  in 

order  that  it  may  be  seen  that  it  has  not  escaped  our 

ittention ;  but  there  are  no  materials  on  which  to  base  an 

rklon  that  this  was  the  cause  of  the  green  light  of  TJa 
J^.  Sawyer  not  having  been  sooner  seen  by  The 
Palinurui.  There  remains  only  the  third  theory,  that 
the  s;rpeia  light  was  imperfect  That  there  was  a  green 
light  it  is  admitted,  and  there  is  a  strong  body  of  eri- 
4esioe  produced  for  the  purpose  of  proving  that  it  was  a 
good  light.  On  the  other  hand  it  is  admitted  that  the 
green  light  was  not  seen  from  The  Palinurui  till  after  the 
loom  of  The  E.  F.  Sawytr  became  visible.  A  painf  al 
^Jktj  is  imposed  on  me  of  deciding  whether  the  evidence 
from  The  E.  F.  Sawyer  is  to  be  relied  upon,  and  I  hare 
oome  to  the  conclusion  that  it  is  not.  The  light  had 
been  burning  thirteen  hours  without  baring  been 
trimmed,  and  although  it  might  not  have  required 
trisDming,  the  probability  of  its  burning  dimly  is  greater 
sifter  such  a  lapse  of  time.  It  is  also  unfortunate  that 
tbie  lamp,  to  which  it  is  alleged  attention  was  called 
immediately  after  the  collision,  was  cut  away  from  the 
\  with  which  it  had  fallen  on  The  Palinurui^  and 


was  thrown  overboard  by  one  of  the  crew  of  The  E.  F. 
Sawyer.  The  reason  given  that  it  had  taken  fire  may 
have  been  the  true  reason,  but  it  is  none  the  less  to  be 
regretted  that  so  important  a  piece  of  evidence  should 
be  destroyed.  I  come  to  the  conolnsion,  in  which  the 
Trinity  Brethren  concur,  that  the  green  light  of  The 
E.  F.  Sawyer  was  not  a  proper  and  sniSoient  one,  and 
that  this  was  the  cause  of  the  collision.  I  am  adrised, 
and  I  think,  that  the  mancsnvres  of  the  steamer  were 
proper  and  seamanlike. 

A  question  has  been  discussed  in  this  case  which,  in 
the  view  I  take  of  the  facts,  it  is  not  necessary  to  deter- 
mine^ but,  having  regard  to  its  importance,  I  think  it 
well  to  give  my  opinion,  if  only  by  way  of  warning  for 
the  future.  It  has  been  contended  on  the  one  side  that 
it  is  contrary  to  the  Begulations  for  Preventing  Gol- 
lisions  at  Sea  for  a  vessel  to  carry  a  fixed  stern  light ;  on 
the  other  side  it  has  been  argued  that  it  is  not  unlawful 
so  to  do.  1  abstain  from  saying  that  to  carry  a  fixed 
stem  light  is  contrary  to  the  regulations,  but  it  is  to  be 
remembered  that  the  object  of  carrying  a  stem  light  is 
to  wam  overtaking  vessels.  So  that  if  the  stem  light  is 
carried  in  any  way  other  than  is  necessary  in  order  to 
give  such  waming,  it  is,  in  my  opinion,  an  infringement 
of  the  regulations.  If,  for  instance,  the  stem  light  is 
above  the  taffrail,  so  that  it  is  visible  all  round,  it  is  then 
misleading  and  illegaL  Again,  though  it  be  below  the 
taftrail,  if  it  is  visible  over  a  greater  area  than  is  neces- 
sary for  the  guidance  of  overtaking  vessels,  I  am  of 
opinion  that  it  is  misleading  and  illegal.  The  area  over 
which  the  stem  light  is  visible  ought  nerer,  either  in 
whole  or  in  part,  to  coincide  with  the  areas  of  the  side 
lights,  and,  if  the  stem  light  is  a  fixed  light,  it  ought,  at 
any  rate,  to  be  so  screened  as  to  prevent  these  areas 
overlapping.  In  the  present  case  1  have  no  doubt  that 
the  stem  light  of  The  E»  F.  Sawyer  was  visible  over  a 
portion  of  the  area  of  the  green  light  of  that  vessel,  and 
this  was  calculated  to  mislead  those  on  board  The  Ptdi^ 
nurui.  A  white  light  can  always  be  seen  at  a  greater 
distance  than  a  green  light,  and  so,  before  the  green 
light  becomes  visible,  an  approaching  vessel  which  sees  a 
white  stem  light  may  be  led  to  suppose  it  is  overtaking 
another  vessel  and  to  act  accordingly,  when  in  fact  it  is 
approaching  at  a  right  angle.  I  pronounce  The  E.  F. 
Sawyer  alone  to  blame  for  the  collision. 

Solicitors  for  the  plaintifls,  SOl^  Dichemon^  Lights 
hound,  A  Diekenion, 

Solicitors  for  the  defendants,  Thomeley  Jb  Cameron. 


tfotttt  o(  tippnu 

From  Ohan.  Div.  AprU  10, 11 ;  Ifay  15. 

In  re  BBiDexwATiot  I^aviqaiiok  Co.  (a.) 

Company — Winding  up^Surplui  aueU^ProflJU  arieing 
from  augmented  wdue  of  capiial'^Mode  of  diiUrihuUon 
^Companiei  AO,  1862  (25  <ft  26  Viet,  c  89),  «•.  109, 
133  (1)  (9). 

Section  133  (1)  of  the  Campania  Ad,  1862,  must  he 
canetrued  together  with  eeeiion  109,  and  there/ore  the 
meaning  to  he  attrihuted  to  iedion  183  (1)  t«  not  that  the 
turplui  atieti  are  divliihle  per  share,  hut  thai  the  liquid 
dator  under  that  eeetion,  or  the  court  under  eedion  109, 
it  to  divide  the  eurpltu  aaeti  among  the  partiee  entiUod 
thereto. 

The  articlee  of  a  company  incorporated  under  the  Aet 
of  1862  provided  (inter  alia)  (1)  thai  new  capital  might 
he  creaiid  hy  the  iaue  of  new  iharei  carrying  iueh 

(a.)  Reported  by  M.  J.  Blaxb,  Esq.,  Banister-at-Law. 
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prifSrennat^  r&hitodiyidtiict,.  or  9uch 
diiMuilon  if  wiiM^  or  iuhfeet  to  Biieh  . 
divideriftf  frinihe  dittribution  of  dsiM,  *Wi 
might  oj/  B^edal  retoluUon  dired^  hut  '*  aavem^^ 
in  ajfky  »Uck  r&K^utlon,  all  new  cai>iial  kh^Si  he  iuhfi,,  .., 
i?ie  iame  proififtoni  in  dU  reipeda  as  if  it  f43  heen  part 
of  the  ori^nal  cdpildi**^  (2)  ihtd  the  net  pfoftJte  of 
each  year  should  oelimg  to  (he  holderifi/^  iharei,  and  be 
divided  pio  taUi  upon  the  whole  pdla-up  ihare  capOal 
of  iJie  compani/,  and  that  a  dividend  mdM^he  deddred 
paj/ahle  thfreovi  on  the  shares  %n  hroporHim^  to  the 
amounts  paid  up  Iher'effn,  New  capital  was  ereccled  hf 
the  company  hy  the  ieaUe  of  iiew  shares  (ixdled  preference 
shares),  entitling^  th^  holder  thereof  **  to  a  diifidend 
after  the  irate  of  fipe^  per  cent, ,  per  annuni  iA)6n  the 
amotint  for  the  tinie  bein^  called  up  t?iereoni  ana  taking 
precedence  of  .  .  .  all  dividends  arid  claims  oj'  the 
holders  of  ordinary  shares  in  tJie  compahy^^*  but  the 
compant  did  not  exercise^  iri  respect  of  these  new  sharei, 
aiih^of  theoiT^er  powers  ^jiveh  it  bf}  the  dhieliss, 

■Each  preference  share  so  issiied  was  of  £10,'  ($nd  the 
whole  amount  ori  eacA  preference  share  had  been  vdid  up  ; 
each  ordinarji  sHdre  iods  aUo  of  £lp,  but  only  J^S  lOs. 
thereon  had  been  paid  tip  whehihe  eompdtii  wai  woiind 
up.  Thf  whole  undertaking  of  the  cojnpdh^  was  iold 
under  the  provisions  of  an  Ad  of  Pdrtiament^  and  the 
company  wdSi.  wound  up  veluntdHlp'.  The  j^tifcAoie- 
mone^  paid  for  the  uhcfertaking  of  the  ebjnpanif  i^^^e  d 
large  surplus  after  payment  of  cul  Itdbititles  of  the 
company  and  after  the  rdum  of  tJieir  cdpitdl  to  the 
shareholders.  ^ ,      ,  , 

Edd,  on  a  iUmfnoni  taken  outbif  the  liquidcrlors.  that 
this  iurplus  was  to  be  divided  amongst  dtl  the  sndre^ 
JioldiarsXpreffTence  aha  ordi^dri^)  inphojportion  to  the 
sums  paid  up  oh  their  shares,  and  hot  according  to 

'S^ipp\ixi  v.  iSoiMe,  io,,  'BMwif  bo.;  fijte,  f>.  1, 
dikussod. 
I>eeisidn  oflSoitiii  J.»  ajfirmed, 

fLppeel  fkm  KoHb,  S. 

In  Aii^,  187S,  the  BMgeirMt  Kaviifation  Oo.  waa 
incorporated  under  iHe  Oomnaiiieo  Acts.  The  inemo- 
randnm  of  aaaodatlon  siated  the  oafrftd  of  the  6oiiit>an^ 
to  be  £500^000  diTfded  into  |»00  ahareft  pi  JSl^OOOieaoh, 
bat  bj  zeaolotions  paaaed  and  confirm^  at  extfaoxdi^iarjr 
general  zn^etings  of  tbe  oomp^7„beld  in  (^tpb^r«  }872, 
it  was  reaoiyed  that  the  capital,  instead  ot  being  difided 
into  500  shares  of  £1,000  each,  **  shall  be  and  is  hereby 
divided  into  50,000  shares  of  £10  eaoh  "  ;  and  that  the 
capital  of  the  company  *' shall  be  increased  bj  the 
creation  of  80,000  new  shares  of  £10  eaoh,  amoonting 
in  the  aggregate  to  4^00,000.?^  In  .1874,  by  reeolutions 
passed  at  extraordinary  general  meetings  of  the  com- 
pany, the  original  articles  of  association  were  annolled 
and  new  ivrticles  frkmed. 

The  loUowing  are  the  material  dauses  in  the  new 
articles : — .      .. 

Cl^ule  3  (whloh  is  Identical  with  danse  4  of  the 
ori^nai  artides).^'' The  oomt^an^  may,  b^  resolution, 
&c.,  •  .  •  mciease  its  capital  .  •  •  b^  the 
creation  of  new  shares  of  such  amounts  per  shitfe  and 
in  the  aggregate  as.  such  resolutioa  shall  direct^  and  any 
new  capital  so  oreatedmay  carry  such  preierential  right 
to  dividend  or  such  priority  in  the  distribution  of  assets, 
or  be  subject  to  such  postponement  of  dividends,  or  in 
the  distribution  of  assets,  as  any  resolution  of  a  general 
meeting  passed  previonsly  to  the  issue  of  any  such  new 
capital  shall  direct.  l)ut,  save  as  specified  in  any  suoh 
resolution,  all  new  eapital  shall  be  subject  to  the  same 
provisiona  in  all  respects  as  if  it  had  been  part  of  the 
original  capital  mentioned  in  the  memorandum  of  asso- 
ciation."   - 

Clause  88  (ideutioal  with  dausa.ftS  ^pf  ^the  priginal 
artides),— "  No  dividend  shall  be  paid  except  out  of  the 


mes  V.  Vurrte,  i  a.  • 

S;  and  see  JJaiSm* 

It  is  also  ths  fif 

>ning  of  the  i^d^^ 


[»rofl^  of  the  obm^anj^  arisfn);  f  rooi  the  tmiliieii  ot  the 
tompan^  as  shown  upon  the  belaiio6-8heei  IfUsBjIiia 
from  time  to  time  ba^e  been  exa&Iiled  a&ft  pEbed  by 
the  auditors.*' 

.  Clause  85,— "•  .  .  1\ie  enttfe  xist  .{tioiti  o!  M 
fda  shall  bdon^  to  tfii  holders  of  tke  Asm  of  the 
bompany  pid  be  divided  pro  ratd  ilp^fi  tg(»«hdlfl  fiSJ. 
tip  share  oapitsd  of  {he  company,  txkd  th6  4i(Mtoii  i^ 
1  .  .  dedare  a  dtvldedd  fo  1^  phpJtAa  fhsnoatoB 
the  scares  in  flfo^oriSon  to  the  Hooimti  tU  ^ 
tbeteon."  »,  ,         ^ 

On  A(>ril  ^7;  iisb,  &  reeoluflon  ftai  ^ifiised  Alt  ikm 
ihould  be  Issiied  "  Sb.OOO  n#w  shdfes  of  410  Moh  M 
he  fqllowinji  tertns  ani  condition^— &iiiidy,  At  Bit 
ihares  to  entitle  the  llolders  thereof  to  a  divid«Bdiftff 
h^  rate  of  five  p^^  oent  per  annum  u^  the  saoBil 
or  the  time  bein^  called  np  thereon,  and  tsUttf  pnsh 
ienoe  of,  and  priority  over,  all  dividends  snd  oUiw  d 
he  holders  of  the  ordinary  shared  of  Ihe  eott^."  * 
.   Tliese  30 jOOO  ne#  shares,  herelnofiei  referted  ts « Ifca 
f'brefe^ende  ih&fes,"  were  all  subscribed  iaf;ailAi 
fuH  amouht  of  eaob  was  fjaid  up  lii  oMh,  tdimMm 
thereof,  durinf  tde  continuanbe  of  iheoot^iri^'- 
larly  received  five  bei  centi  j^er  Snnua  theincimdts 
bto^ta  of  the  coifiSan'y,  which  were  aUo  sniBoiattit^ 
an  anniiiil  dividend  averagi^  about  Mght  ^M^k 
ihi§  holders  of  tde  ordinary  shar^,  of  whMi  1N|M 
fhares  of  il(y  each  had  been  issnel,  upon  whioli  13 1<^ 
^er  share  hikd  been  paid  up. 

The  whole  of  the  undertaking  of  ihe  Bridkente 
Kavl^iion  06.  wa^  pinrohased  by  the  UssAm 
Ship  Oanal  Co.  uifder  statutory  powen  toe  fti 
sum  of  i^i,710,000,  and  by  spedat  iesoUitlo«i  fstsAh 
Aogust,  1887,  ft  ina  resolved  that  t&e  BtiilJMK 
Co.  shottld  be  wound  n^  voldntarfiy.  Aftof  ^^ 
ment  of  idl  defits  and  liabilities  of  the  compqym 
repayment  to  the  shareholders  of  their  psid-iip  o^iw 
ihere  remained  ^  sutpiQS  of  about  £850,000. 
.  On  Jandart  16;  1888,  on  i  sumaibns  takeft  sot  If  fie 
liquidators  to  hav6  the  mode  of  distributton  o(  iUtMl* 
plus  determined  as  between  the  hdders  of  ^hfsnase  m 
th6  holders  of  ordinary  shares  in  the  ebmpaajr^HMi 
^.,  dedded  tfiat  the  surplus  was  to  be  dfatdttj* 
amongst  all  the  shareholdefa  (Mefeirenoe  and  <ttMv 
in  proportion  to  %h6  amounts  ^d  up  on  thdt  ikiik 
Tfie  holders  of  ddinsliy  tfhar^  ^pealed. 

Sir  Borofi^  Ikmyy  Q.O.,  Ooaens^Eardy^  Q.0^  ^ 
p.  L.  Clare,  t«t  the  appellant,  T.  H*  Biieby  whs  tf 
been  appointed  to  represent  the  ordinate  shatsfaDlijbn|^ 
Our  first  contention  is  that  this  iuiplua  shoddM  v 
tribnted  among  the  shareholders  in  the  propoctisi  is 
which  they  are  entitled  to  the  profita  of  the  ooiipy'; 
a  toinit  ooncem,  and,  theiefoie,  thait  the  ^nttnsst 
shareholders  are  only  entitled  to  a  retom  of  thtf 
capital,  plus  five  per  oent.  thereon  up  to  tbs  di| « 
which  their  capital  is  returned,  but  are  sntiflsdJo 
nothing  more,  imd  any  other  good  thing  entires  ierfl* 
benefit  of  the  ordinary  shareholder,  the  pnlm* 
shareholder  having  bargained  away  bis  shais.ii  ^ 
profits  for  the  ptefereuce:  BobiMon  v.  JM^  fj 
W.  B.  674,  L.  R.  SO  Eq.  25  ;  IFofnoy  v.  ^ik^ 
W.  fi.  627,  li.  R.  8  Oh.  App.  850;  that  wm the  pM* 
pie  of  distribution  adopted  in  Binney  v.  MM^  <^ 
p.  189,  12  App<  Oas.  160 ;  deinea  v.  Owrie^  1  S-  ■ 
J.  605,   8  W*   B.   Oh.  Dife.  76  "      —  ""^  - 

Partnership,  5th  ed.,  p.  403. 
principle  according  to  the  reasoning  w  ..^  ^^-^  . 
in  Sh^pard  v.  8einde„  Ac,  BaUway  (kKf  ad^P^ 
thoQgh 
stances 
amount 

tion,  we    mVkJ  »UBb  OO    MllB    W  •    WIHUIHg  -n^  •"^^"^'^^ 

unpaid  oi»  the  shares  should  Jm  treated  is.eaUsi^*" 
then  divided:  in  re  Hodge^  DiiHUery  (k.,i»r^ 
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Maude,  19  ;W.  B.'  119,  L.  ^.  6  CH.  App.  61,  otherwise 
there  would  be  no  settled  principle  ot  diatfibation. 

f!he  point  j^ed,  i^,  tha  cour^  i>elow  o&  oehalf  at  ike 
ordinary  alMreholdent  that  the  isau^  oi  pxefereQce 
Bhares  was  whrd  vtrea,  was  expresslj  abancloned  on  the 

•PP«^  ... 

B^g^i  Q-0.,  BuekUy^  0«0.,  and  fiMn/eti  Bady^  los 
the  xes^da&t,  G*  H.  Scbofield,  wbahad  been  a|>pointed 
to  represent  the  preference  shareholders. — ^The  result  of 
the  axtUes  and  resolntlbns  is  that  the  preferenoe  share- 
holdezs  bave  the  e3colnsi?e  priTilege  of  getting  five  per 
oent,  before  the  .others  ^t .  a^iiything,  but  that  in  all 
other  .respects  tHe .  fights  of  boih  clasBes  stand  on  ^he 
same  footing.  .  jthis  aiirplus,  .^boiigli  a  profit,  is  not  a 
profit  arising  from  the  carrying  on  of,  the  onsiness^  it 
srises    from   the    nndertajsipfic    itself,  and  ia,  in   faol, 
"capital  profits."    Neithei;  Ji^atney  i,  WdU  nor  Rphin- 
ton  ▼.  Athton  decide  that  a  surplus  arising  in  this  way  is 
to  be  divided  as  profits.    Binney  t.  Mutrie  does  noi 
touch  this  case,  as  there  it  was  proTided  by  the  partner- 
ship articles  ihat  the  business  itself,  and  not  merely  the 
pro^t^,  should  be  jiJUTid^  in  certain  propo^ons*  ai^d,  in 
SaiMB  ▼.  Gurrie  the  dis^bution  was  .d^jtermin^d^  by  tfie 
special  circumstances  of  the  caae.     When  the  contract 
is  silent,  as  it  is  here,  ss  to  ttie  ditieion  of  capital  profits, 
the  principle  is  that  distribution  must  be  l>ro^ortionate 
to  contribntion :  Sheppard  t.  Bcinde,  ifec,  BaUway  Oo. 
The  fact  that  distribution  takes  place  in  a  winding  up 
makes  no  difference.    Section  133,  sub-section  9,  of  the 
Act  of   1862,  is  only  applicable  for  the  purposes  of 
making  calls  either  for  tiie  purposes  of  the  business  or 
to  provide  ior  debts  and  liabilities,  but  here  there  are  no 
liabilities  and  there  can  be  no  eanrying  on  the  business, 
which  is  dead. 

Sir  Morqee  Davty^  Q>0*%  in  r^^y •—There  n^ust  be 

aom^  4<4°^^  PFin9iple  for  distribution  ol  sprplqs  assets 

in   A .  T5)lantar7,  ^nding  i^p   under  the  Act  of  ;1862. 

Diatcibutlon  according  to  the  amount  paid  up  is  not 

founded   on  any    piti^ciple,    but   depends    on     mere 

accident.    The  principle  must  be  either  (1)  diatribution 

,    fa  the  Ivioportion  that  the  shareholdera  are  entitled  to 

!    ibara   proflts-^.e.,  profits  as  a  going  conoern^-or  (S) 

diatribation  in  proportion  to  the  shareholders*  share  in 

the  csapital  of  the  company.     Section  133  (1)  of  the  Act 

of    1862*  shows  that  distribntionf  under  a  voluntary 

idndipg   up  is  to    be  **  according  to  the  rights    and 

!  interecta  in  the  company  "  of  the  members,  and  where 

the  ar^dee  are  ailent  on  the  point  the  common  law 

ptlnelt^lea  of  partnership)  must  govern,  and  the  words 

\  **  according  to  their  rights  ana  intereats  in  the  com- 

)ttiy  "  most  meaii  "  according  to  their  shares  "—-that  ia, 

^  according  to  thel^  subscribed  aharea :  Orifflih  t.  Pa^ef, 

'  15   'W.   B.  881,  6  Oh.  D.  511 ;  Oakhank   Oil   Co.  t. 

[  tVasffs,  8  App.  Oas.  65,  31  W.  It.  Dig.  37.    Each  share 

hof  tbe    ordinary  shareholders  in    the  capital    of    the 

ftompaiiy   le  a  £10  share,  not  a  £3  lOa.  share.     The 

rttmoAt  the  preferenoe  shareholders  can  ask  for,  ia  the 

f  tspitallzed  ralue  of  fi?e  per  cent. 

^apter  Biggins,  0.(7.,  and  8.  Arthur  Sampson,  for 
^e  llqtddator. 

Cur.  adv.  vulU 

Section    133  (1)    of    the    Companies    Act,    1862, 

_9ta: — ''The    property    of    the  company   shall    be 

^  »lied  in  satisfaction  of  its  liabilities  pan  posau,  and, 

object  thereto,  shall,  unless  it  be  etherwise  profided  by 

tie  resQlfttions  of  the  company,  be  distributed  amongst 

members  according  to  their  rights  and  interests  in 

OOBBIMUiy." 

t  Beetion  109  enacts:— "The  court  shall  adjust  the 
Iti^ie  odf  the  conti^butories  aipoxig^t.  ihepseffes.  and 
jiiiatHbiife  knf  surplos  that  may  xemaiii  amon^  the 
[  ^vtiea  entitUd  thereto.'* 


May^  l5. — OoTTOir,  L. J.— This  is  an  Appeti  from  the 
deciaion  of  Kortb^  J.,  as  to  the  diTision  of  a  sum  of 
monejr  paid  to  the  Bridt^ewater  Navi|^tion  Oo.i  which 
is  being  wound  up  yoluntarily  under  extraordinary  cir- 
cumstances, as  the  assets  of  the  company  are  sufficient, 
after  payment  of  all  liabilities  and  after  returning  to 
the  shareholders  the  amount  peAd  up  on  their  shares,  to 
leave  a  rerj^  large  surplus. 

There  were  two  classes  of  shareholders  in  the  coia- 
^axj^— viz.,  the  holders  of  ordfnwry  sLares  of  iSlO  eaohi 
Of  which  £3.  10s.  only  was  faid  np  and  no  more  had 
^▼er  been  called  for,  and  the  holders  of  ^ref erenee 
^haree,  also  of  ilO  eiach,  but  on  wifch  the- whole 
amount  haa  been  paid  u^.  The^^e^on  is/ How,  U 
petween  these  two  classes,  the  surplus  assets  Is  to.  6e 
distributed  P  North,  J.,  decided  that  the  aur^lus 
should  t>e  dirided  amon^  fill  the  shareholders  in  ^roporr 
tiott  fo  the  amounts  paid  up  on  fibeir  aliares.  The 
holders  of  the  ordfaiary  shares  have  now  appealed  from 
that. 

The  Question  has  arisen  in  the  tolnntary  winding  u^ 
of  the  company  under  the  ^roiisibns  of  the  Companies 
Act,  1862,  and  1  will  at  once  refet  to  the  material  sec- 
tioha  of  the  Act  [The  Lord  Justice  read  section 
^33,  sub-section  (1),  and  continue :-— }  On  the  con* 
structioh  of  tliat  sub- section  aloh'e  it  mi|(ht  be  said  that  the 
surplus  asaets  should  l>e  divided  per  share — i.e.,  that 
each  share  was  to  have  its  alicjuot  ^ropor^ion,'  not 
according  to  the  amount  t>aid  up  thereon,  but  siooordln^ 
to  the  shareholders'  rea^ectiye  rights  and  Intereats  in 
ihe  company;  but  that  can  hardly  be  the  t^ae 
meaning  of  tbe  sub-section,  tot  an  earlier  sectiod-— riz., 
section  109,  which  applied  to  the  case  of  a  winding;  up 
by  the  court  or  under  the  superrision  of  the  court-— pro- 
tides  that  %he  court  shall  adjust  the  ri|fhts  of  the 
<^ntributorl^8  amongst  themaelyea,  and  dlatributo  any 
aurt)lu8  that  may  remain  amongst  the  paHies  entitied 
thereto.  It  can  hardly  ife  that  those  two  dausee  should 
pe  contradictory,  so  that  where  the  winding  u^  was  hf 
^he  court,  or  under  the  supervision  of  the  court,  the 
surplus  assets  should  be  distributed  in  a  different  way 
mm  that  adopted  in  a  Yoluntaxy  winding  up.  In  my 
opinion  the  two  sections  must  be  read  to|;ether|  and, 
therefore,  there  cannot  be  attributed  to  section  133,  sub- 
section (1),  a  direction  to  divide  the  ptopeity  per  share, 
^he  effect  of  that  is  that  it  is  left,  in  the  one  case,  to  the 
court,  and  in  the  other  to  the  liquidator,  to  divide  tbe 
assets  amon^  the  parties  entitied  thereto. 

What  ought  to  be  done  in  the  p^sent  case  P  The 
first  contention  of  Sir  Horace  Davey  was  that  the 
preference  shareholders  are  entitied  to  nothing  more 
than  five  per  cent,  on  their  shares,  and  that  all  tbe 
profits  beyond  five  per  cent,  should  ^o  to  the  ordinary 
shareholders ;  and,  secondly,  if  that  were  liot  so,  that 
the  utmost  the  preference  shareholders  would  be  entitied 
to  receive  was  the  capitalized  value  of  the  five  per  cent. 

To  determine  this  question  it  is  necessary  to  look  at 
the  articles  and  the  resolutions  under  which  the  pte» 
ference  shares  were  issued.  [The  Lord  Jdatioe  then  read 
the  articles  and  resolutions  set  out  above,  and  ooh- 
tinued: — ]  In  my  opinion,  having  regard  to  these 
articles  and  resolutiona,  it  would  be  wrong  to  say  that 
the  preferenoe  shareholders  can  get  nothing  more  than 
five  per  cent,  on  their  shares.  No  doubt  these  surplus 
^sets  are  profits  in  one  sense,  but  not  |>rofitB  arising 
from  the  carrying  on  the  business  of  the  com^ny  as  a 
going  concern.  In  my  opinion,  therefore,  the  provision 
that  the  preference  shareholders  were  to  have  a  five  per 
cent,  preferential  dividend  out  of  the  profits,  and  that 
all  the  lest  of  the  profits  were  to  go  to  the  ordinary 
shfureholdera,  does  not  apply  to  such  f^tofits  as  these, 
arising  from  the  augmented  yalne  of  oaj>ital  of  the  oom- 
paaaj  obtained  by  a  beneficial  sala  of  its  undertaking  ; 
the  provision  as  to  the  five  peir  cent,  {^referential  divi- 
dend not  being  intended  to  apply,  and  not  applying,  to 
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what  takes  place  after  the  carrying  on  the  businese  has 
stopped.  It  would  be  a  violation  of  the  articles  to  hold 
otherwise.  These  two  contentions,  therefore,  pat  for- 
ward  on  behalf  of  the  ordinary  shareholders,  cannot  pre- 
TaiL  Then  it  was  said  that,  there  being  a  winding  up, 
proTlsion  should  first  be  made  for  a  call  of  £6  10b.,  the 
amount  unpaid  on  the  ordinary  shares,  and  then  that 
the  whole  should  be  divided  equally,  and  the  case  of 
Sheppard  ▼•  Scinde,  cfec.  Railway  Co.  was  distinguished, 
on  the  ground  that  it  was  not  a  case  of  a  winding  up 
under  the  Companies  Act,  1862,  as  this  is.  Where  there 
is  any  defldency  of  assets,  and  any  power  to  make  calls 
exists,  the  ordinary  course  is  to  midce  the  calls,  and,  if 
that  is  not  actually  done,  to  treat  it  as  done,  and  to  deal 
with  the  remainder  of  the  assets  on  that  footing.  But 
that  principle  only  applies  where  there  is  some  deficiency, 
and  in  my  opinion  none  of  the  cases  of  that  dafcs  throw 
any  light  on  a  case  like  the  present  one.  I  think  that 
here  there  ought  to  be  a  distribution  in  accordance  with 
the  order  made  by  Korth,  J.  All  the  shareholders  are 
now  to  be  treated  as  shareholders  having  equal  rights, 
and  the  articles  of  the  company  indicate  that  profits  are 
to  be  divided  in  accordance  with  the  sums  paid  up  on 
each  share.  The  proper  mode  of  distribution  of  this 
surplus  is  to  divide  it  among  all  the  shareholders  in  pro* 
portion  to  the  sums  paid  up  by  them  respectively.  The 
same  prindple  was  acted  on  in  Sheppard  v.  Seinde,  <£c., 
Bailway  Co.,  though  the  case  itself  was  not  exactly 
similar  to  this.  One  cannot  lay  down  any  definite  rule 
as  to  the  distribution  of  assets  in  partnerships  generally 
and  without  having  regard  to  the  contract  contained  in 
the  artidea  in  each  particular  case.  I  do  not  express 
any  opinion  as  to  the  prindple  dted  to  us  from  lindley 
on  Partnership,  4th  ed.i  vol.  1,  p.  679. 

Fbt,  L.J.— This  case  is  an  unusual  one,  if  not  unique. 
This  is  not  a  case  of  there  bdng  any  deficiency  of 
assets,  but,  on  the  contrary,  of  there  being  Vemharraa 
dea  riche$$e8.'  The  question  arises  in  the  voluntary 
winding  up  of  the  company,  under  section  138,  as  to 
the  distribution  of  surplus  assets,  after  returning  the 
amount  of  paid-up  capital,  according  to  the  rights  and 
interests  of  the  members  of  the  company ;  there  is  an 
apparent  contradiction  between  section  133  (1)  and 
section  109,  but  it  is  only  apparent,  and  there  is  no 
real  discrepancy  between  them,  because  the  members  of 
the  company  are  the  persons  entitled  thereto. 

It  is,  therefore,  incumbent  on  us  to  inquire  what  are 
the  rights  and  interests  of  the  members  in  this  company. 
There  were  two  classes  of  shareholders,  and  the  differ- 
ence between  them  is  of  a  twofold  character — first,  as  to 
dividend  and  the  rights  of  priority  ;  and,  second,  as  to 
the  amount  paid  up  on  the  shares.  Does  the  first 
diiferenoe— via.,  that  the  preference  shareholder  should 
receive  five  per  cent,  dividend  in  priority — make  any 
difEerence  for  the  present  purpose.  [The  Lord  Justice 
read  artide  3  of  the  later  artides,  and  continued  : — ] 
By  this  artide  power  is  given  to  the  company  to  create 
new  capital  carrying  preferential  rights  to  dividend — 
which  means,  I  think,  annual  dividend— and  carrying 
such  priority  in  the  distribution  of  assets  as  the  company 
may  direct,  with  power  also  to  postpone  the  payment  of 
dividends  or  the  distribution  of  assets,  but  except  in  so 
far  as  these  powers  are  acted  on  the  preference  and  the 
ordinary  shareholders  are  placed  in  the  same  position. 
Now  a  resolution  has  been  passed  creating  new  shares, 
with  a  right  of  dividend  at  the  rate  of  five  per  cent,  on 
the  capital  paid  up  thereon  in  priority  to  the  right  of 
dividend  of  the  ordinary  shareholders.  That  resolution 
relates  only  to  di?idend,  which  I  think  means  annual 
difidend.  The  other  powers  have  not  been  exercised, 
and,  therefore,  except  only  in  the  right  to  a  preferential 
annual  dividend  at  the  rate  of  five  per  cent.,  no  differ- 
ence is  created  by  that  preference.  The  second  point  of 
difference  is  the  amount  required  to  be  paid  up  on  the 


shares.  Then  artide  85  of  the  later  articles  laji  that 
dividends  are  to  be  paid  on  the  shares  in  proportion  t) 
the  amounts  paid-up  theraon;  and,  therefore,  the 
amounts  paid-up  being  unequal,  tlie  right  to  <U^dend 
is  unequal.  How,  therefore,  ought  tliis  sorplae  fand  to 
be  distributed  P  The  shares  ara  all  of  one  nomiBiI 
amount,  and  the  right  to  vote  in  respect  thereof  is  tie 
same  in  all,  but  the  right  to  dividend  ia  oneqnsl,  fti 
according  to  the  amount  paid  up  on  the  shares.  WUA 
of  these  rights  is  the  determining,  the  gddiag  right  u 
to  distribution  P  Olearly,  in  my  opinion,  it  ia  the  light 
to  dividend  which  must  determine  the  right  of  ^ 
tributiou. 

LoPBS,  L. J.— >I  entirely  concur  with  the  rest  of  tb 
court  in  their  view  as  to  the  proper  mode  of  diitnba- 
tion,  and  will  only  add  with  reference  to  the  oua  o( 
S7\eppa/rd  v.  Scinde,  Ac^  BaUway  Co.,  that,  thoogh  it 
differed  in  many  respects  from  the  prewnt  cue,  tiie 
decision  involves  the  same  prindple  on  which  we  an 
now  acting. 

Appeal  ditmiiud ;  the  eoeU  of  all  paHUt  iokpaid 
out  of  the  fund  set  apart  for  ordinary  ehankoldm, 

Solidtors  for  the  appellant,  Cunliffet  A  Dompni, 
agents  for  I*.  E.  Sampion,  Liverpool. 

Solidtors  for  the  respondent,  CurdiftB  Jt  Doamporf, 
agents  for  Lingardi,  Manchester. 

Solicitors  for  the  liquidator,  Burgeee  A  Ooaena. 


Bankruptcy.  Jw»^ 

Jk  re  Ajocsibovo. 
JSk  parte  Botb.  (a.) 

Bankruptcy — Married  woman  trading  uearddf^ 
Marriage  eettlement^Life  estate-^Marriea  Wm»i 
Proper^  Act,  1882  (45  S  46  Fid.  c  75),  i.  I.  •»• 
secfton  5;  s.  19. 

A  married  woman  who  traded  separately  /fon  ^ 
hueband  woe  adfudicated  bankrupt  in  reeped  of  ir 
eeparate  property  pureuant  to  eeetion  1.  eub-eetHonS,^ 
the  Married  Women's  Property  Ad,  188S.  Ondttm 
marriage  tetUement  she  woe  eniitied  to  a  lift  eMa 
certain  property  for  Tier  eeparate  uae,  hd  wUhod  aif 
redraint  on  antieipaiion. 

Eeld,  by  Lindley  and  Lopes,  L.JJ.  (Lord  Bahsr,M.&, 
dimnting),  that  her  life  eUaie  veeted  in  the  (rMtat* 
bankruptcy,  ae  the  claim  of  the  iruetee  did  not**  i*^ 
fere  with  or  affect  the  eetOemeni  "  within  the  meanUigtf 
eeetion  19  of  the  Married  Women^e  Property  Ad,  18^ 
the  truitee  daiming  under  and  not  againet  the  tM^t^ 

Appeal  from  a  Judgment  of  the  DifisioDsl  Oq«| 
reversing  an  order  of  the  Judge  of  the  BreotW 
County  Court,  whereby  he  directed  the  trustee  is  hssk- 
ruptcy  to  pay  to  the  bankrupt  the  net  rents  reedni  V 
the  trustee  from  the  tenants  of  certain  freehold  ^ 
perty,  and  directing  an  aocount. 

The  bankrupt  was  a  married  woman  who  osnisdfli* 
trade  separatdy  from  her  husband.     Previoujlj  to  hff 
marriage  she  executed  a  marrisge  settlement,  by  «»* 
she  conveyed  oertdn  freehold  houses  bdongiog  toh«t> 
a  trustee  upon  trust  to  pay  the  rents  and  proflta  \ejf 
during  her  life  for  her  sole  and  separate  use,  bat  s^ 
out  any  restraint  on  anticipation,  amd  altar  her  ^te^ 
upon  traet  for  such  person  or  persons  as  she  i^<"^ 
whether  covert  or  sole,  by  deed  or  will  appdnt,  a*^ 
default  of  any  such  appointment  apon  trust  ^  '^ 
children.  .  ,_j 

On  the  6th  of  May,  1884,  the  settlor  was  ilF>" 


(a.)  Beported  try  W.  F.  Babbt,  Baq.,  Baniatv^^'*' 
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OovBT  or  Appeal. 


bankrapt,*  and  the  trtuitee  in  bankraptoy  received  the 
rents  from  the  tenants  of  the  honees  ineladed  in  the 
settlement.  The  connty  oonrt  judge  made  an  order  for 
repayment  by  the  tmstee  of  the  net  rents  to  the  bank- 
mpt,  bnt  the  DiYiaional  Court  (Gave  and  A.  L.  Smith, 
J  J.)>  feeling  themaelves  bound  by  the  judgments  in  In 
re  ArtMlTong,  17  Q.  B.  D.  167,  which  were  reYersed  by 
the  CVnirt  of  Appeal  on  a  diiferent  ground  (84  W.  B. 
709,  17  Q.  B.  D.  521),  rcTersed  the  order,  bnt  gave 
leave  to  appeal. 

The  benkrnpt  appealed. 

jStMon,  for  the  appellant. — A  manied  woman's  bank- 
niptoy  under  section  1,  sub-aection  5,  is  a  qualified 
bankruptcy — that  is,  it  only  extends  to  her  separate 
property.  But  the  effect  of  section  19  is  to  exclude 
separate  property  oomprifed  in  a  marrisge  settlement, 
as  nothing  in  the  Act  is  to  **  interfere  with  or  affect " 
any  marriage  settlement.  That  means  that  neither  the 
provisions  of  a  marriage  settlement  nor  the  rights  of  the 
parties  under  it  are  to  be  affected :  In  re  Whitaker, 
35  W.  B.  S17,  U  Ch.  D.  S27.  Every  kind  of  separate 
property  would  come  within  section  1,  sub*section  5, 
but  separate  property  under  a  marrisge  settlement  is  by 
section  19  taken  out  of  the  operation  of  the  former 
section. 

He  referred  to  Stnith  v.  WhUlock,  34  W.  B.  414; 
In  re  Stonor^s  TrueU,  82  W.  B.  418,  24  Ob.  D.  195  ; 
BecheU  v.  Taeker,  ante,  p.  158,  19  Q.  B.  D.  7 ;  In  re 
Armsirong.  17  Q.  B.  D.  167,  34  W.  B.  709, 17  Q.  B.  D. 
521 ;  and  Baneock  v.  Haneock^  anie^  p.  417,  88  Ob.  D. 
78. 

Taie  Zee,  for  the  trustee. — ^The  trustee  does  not  seek 
to  *'  interfore  vrlth  or  affect "  the  settlement ;  he  wishes 
to  take  the  property  under  the  settlement.  Section  19 
means  that  where  any  property  would  have  been  bound 
by  a  settlement  but  for  the  provisions  of  this  Act,  then 
nothing  in  the  Act  is  to  prevent  the  property  being  so 
boand.  The  restriction  contained  in  section  19  must  be 
applied  to  all  the  sections  of  the  Act,  and  not  alone  to 
the  bankruptcy  section.  If  the  contention  of  the  bank- 
rapt  is  correct,  it  would  exclude  the  interest  of  a  woman 
under  a  marriage  settlement  from  the  provisions  of 
Motion  I,  sub-section  2,  and  sections  4,  12, 18,  and  14. 
Section  20,  as  to  the  liability  of  a  married  woman  to 
maintain  her  husband,  is  similar  to  section  18  of  the 
Harried  Women's  Property  Act,  1870,  but  the  construc- 
tion contended  for  by  the  other  side  would  cut  down 
that  liability  in  the  case  of  property  coming  to  her  under 
a  marriage  settlement.  In  re  Whiiaker  was  a  case 
where  the  property,  but  for  section  19,  would  not  have 
been  brought  within  the  settlement 

He  also  referred  to  In  re  Queade*t  Truete,  38  W.  B. 
816  ;  8coU  v.  Marhy,  ante.  p.  67,  20  a  B.  D.  120. 

lUlion  replied. 

Our.  adv*  tuU* 

June  S3.— Lsrd  Ebhib,  M.B.— In  this  case  a  msrried 
woman  carried  on  a  trade  separately  from  her  husband, 
and  in  respect  to  that  trade  was  made  a  bankrupt  under 
section  1,  snb»section  5,  of  the  Manied  Women's 
Property  Act,  1882.  The  question  rsised  is  whether  her 
life  interest  in  certain  property  under  her  marriage 
settlement  passes  to  her  trustee  in  bankruptcy,  and  that 

*  45  &  46  Vict.  c.  75,  s.  1,  sub«section  5:— 
'*  Every  married  woman  carying  on  a  trade  separately 
from  her  husband  ehall,  in  respect  of  her  separate 
property,  be  subject  to  the  bankruptcy  laws  in  the  same 
way  as  if  she  were  a /erne  eote." 

Section  19.— "Nothing  in  this  Act  contained  shall 
interefere  with  or  affect  any  settlement  or  agreement  for 
a  settlement  made  or  to  be  made,  whether  before  or 
after  mairiage,  respecting  the  property  of  any  married 
'"  Ac 


depends  upon  the  true  construction  of  section  19.  In 
my  opinion  it  is  impossible  to  understand  that  section 
unless  one  considers  the  purview  and  objects  of  the 
statute.  One  of  the  main  objects,  though,  of  course, 
not  the  only  object,  of  the  statute  seems  to  me 
to  have  been  to  provide  for  the  case  of  married 
women  of  limited  means,  who  may  have  to  employ  their 
talents  and  industry  in  esming  their  living,  and  whose 
means  might  be  taken  by  their  husbands  for  their  own 
purposes.  The  Legislature  contemplated  that  a  married 
woman  might  carry  on  a  trade  separately  from  her 
husband,  in  this  respect  showing  that  they  were  think- 
ing not  so  much  of  wealthy  people  as  of  persons  of 
limited  means  who  would  have  to  employ  their  skill  and 
labour  in  a  trade.  Tou  would  not  expect  in  the  case  of 
such  persons  an  elaborate  settlement  with  clauses  agafaut 
anticipation.  Property  is  settled  upon  a  woman,  either 
by  an  ante-nuptial  or  a  post-nuptial  settlement,  to  pro- 
vide means  for  her  subsistence  and  thus  to  keep  her  from 
want.  Therefore,  in  a  statute  which  has  for  its  object 
the  protection  of  married  women's  property,  I  should 
expect  that  the  Legislature  would  not  deprive  a  mar- 
ried woman  of  the  protection  whioh  she  had  before 
the  Act.  I  can  understand,  if  a  married  woman 
engages  in  a  trade,  the  Legislature  refusing  to  protect 
any  property  which  has  not  been  settled  upon  her. 
They  may  well  say  that  everything  except  that  which 
is  settled  upon  her  for  her  subsistence  by  a  marriage 
settlement,  whether  it  was  originally  her  property  or 
not,  is  to  be  subject  to  bankruptcy.  The  Act,  without 
doubt,  is  a  most  difficult  one  to  construe^  and  some  of 
the  provisions  appear  to  be  founded  upon  no  intelli- 
gible principle.  But  when  the  sections  are  examined, 
the  main  object  of  the  Act  appears  to  me  to  be,  as  I  have 
said,  the  protection  of  muried  women  who  earn  their 
own  livelihood. 

Then  by  sub-section  6  of  section  1  a  married  woman 
carrying  on  a  trade  separately  from  her  husband  is  to 
be  subject  to  a  limited  bankruptcy.  I  should  expect 
that  out  of  that  wreck  something  would  be  saved  to 
prevent  her  from  starving.  I  sho^d  expect  that  prop- 
erty settled  upon  her  by  a  marriage  settlement  would 
not  be  subject  to  bankruptcyi  There  is  ample  property 
to  go  into  bankruptcy  without  it.  Accordingly  section 
19  provides  that  nothing  in  this  Act  contained  shall 
interfere  with  or  affect  any  settlement.  The  word 
*' affect"  seems  to  me  to  have  a  different  meaning 
from  "  interfere  with,"  and  refers  to  the  meaning  and 
interpretation  of  the  settlement.  With  regard  to  the 
words  « interfere  with,"  it  is  said  that  to  take  away 
every  advantsgeous  effect  of  a  settlement  is  not  to  inter- 
fere with  it,  but  to  leave  it  intact.  That  point  seems  to 
me  to  be  too  minute  and  too  fine  for  the  affairs  of  real 
life.  In  my  opinion  you  interfere  with  a  settlement  if 
yon  do  away  with  or  diminish  its  ordinary  and  natural 
result  or  effect.  It  is  dear  to  me  that  if  this  life  estate 
passes  to  the  trustee  in  bankruptcy  the  ordinary  and 
natural  result  and  effect  of  the  settlement  is  interfered 
with.  Section  1,  sub-section  5,  would  make  this  life 
estate  subject  to  the  bankruptcy.  The  Act  therefore 
brings  it  within  the  bankruptcy  laws.  Then  section  19 
provides  that  nothing  in  the  Act  is  to  interfere  with  or 
affect  any  settlement,  referring,  as  I  think,  to  a  mar- 
riage settlement.  In  my  opinion  those  words  take 
a  marriage  settlement  out  of  the  operation  of  the  Act. 
I  can  give  no  other  meaning  to  the  section  than  that. 
It  is  exactly  what  I  should  have  anticipated  the  Legis- 
lature would  have  done.  Property  comprised  in  a 
marriage  settlement  which  has  been  settled  upon  a 
married  woman  as  a  protection  against  want  is  not  to  be 
touched.  I  come,  therefore,  to  the  conclusion  that  this 
life  estate  was  not  subject  to  bankruptcy,  and  that  the 
appeal  ought  to  be  allowed. 

LurnLBT,  L.J.,  read  the  following  judgment :— The 
question  in  this  case  turns  on  the  construction  of  section 
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GOUKT  07  hmum 


19  of  the  Manfed  Women's  Property  Aot,  1882,  taken 
in  cctotaeotlon  with  seetkm  1.  wb-seetioii  5.  of  tfae'ssme 

Acfc   •*••••'•  * 

'  Mn.  Armstrong  carried  on  a  trade  separately  from  her 
hnstMrnd",  an9  tta^eby  beeame'in  respedt  of  her  separate 
property  snbjeot  to^e  bankraptoy  laws  as  if  she  trere  a 
feme  so?s  >  see  seotion  1,  Snb-seotion  6.  She  oommftted 
an  ilot  of  bankmptoy,  and  was  thereupon  adjudicated 
bsrikrapt.  3nt,  tcs  decided**  by  this  oourt  tS^  W.  B. 
709, 1T*Q.  B.  D.  6M),  her  bankraptoy  only'aSeeted  her 
separate  property,  and  did  not 'affect  property  over 
which  she  hid- only  a  pbwt^  of  appointmetoti  tad  which, 
ih  default  of  «pp6iatment^  would  belong  to  other 
people.-  On  her  marriage  in  1881  some  property  wai 
settled  on  her  for  life  'for  her  separate  use  with  re« 
mainders' over".  Thete  wa&  no  claufee  in  the  settlement 
restralnlog  her  from  anticipation. 

The  question  now  arises  whether  this  life  estate  has 
passed  td  her  thiste^  in  banlnruptoy,  br  whether  she  itf 
entitled  to  iBujoy  it  notwithstanding  her  bankruptcy. 
Vhe  trustee  claims  it  under  the  Bankruptcy  Act,  and  he 
is  entifled  to  it  under  that  Act,  unless  bi^  title  is 
excluded  by  section  19  of  the  Married  Women's  Prop- 
erty Aet,'1888.  7t  is  contended  for 'Mrs.  Armstrong 
that  if  it  had  not  been  for  section  1,  sub-section  5,  o( 
the  Married  Women's  Property  Aet,  1883,  the  trustee 
oould  no^  ha?e  daimed  her  life  fntevtat,  and  ^at  his 
efadra  thereto^  being  based  on  that  section,  is  one  td 
which  effect  oannot  be  glTen  without  interfering  with  or 
affecting  her  iettUnent  oontrary  to' seotion  19.  It 
was  further  corittonded  on  her  behalf  that  the  effect  of 
section  19  is  to  render  it  tfecduary  to  distinguish 
separate  property  to  which  a  married  woman  is  or  be- 
tt>ai«s  entitled  unde^  som^  settiementor  agreemtat  for  a 
settlement  and  separAtr  property 'to  whicli  4ie  is  or  bei^ 
oomes  entitied  is  some  other  way;  and  that,  whilst 
section  1,  8ub*seotion  5«  applies  to  a  matxied  woman's 
unsettied  eeparato  propeKy,  it  does  Uot  apply  to 
sepaiate  property  whioh  she  takes  under  a  settlement. 

If  the  Aot  is  examined  it  will  be  seen  that  it  not  only 
makes  that  to  be  separate  property  which  was  not  so 
before  in  the  abeenee  of  some  agreement  or  trust  to  that 
effect,  but  the  Act  also  annexes  to  separate  property 
oonsequenoes  which  wete  not  before  incident  to  it  or  not 
incident  fo  it  to  the  sadie  extent  as  under  the  Act— for 
example,  see  seotion  1,  eub-seotions    3  and   4.      In 
extending'  the  righto  of  married  women  oare  has  also 
been  taken  to  protect  their  creditors,  and  in  some  catoes 
to  ex^nd  the  righto  of  the  ciMitots  against  the  separate 
property  of  married  women  with  whom  they  have  dealt. 
How  it  will  be  observed  that  Sedtion  19  does  not  say  that 
nothiug  in  the  Aot  rihaU  interfere  witii  or  affect  the 
inddento  nnnexed  by  the  Act  to  separ«to  estate  or  the 
oonsequenees  whioh  foUdw  ite  ereati<m.     Section  19 
refers  in  the  early  part  of  it  to  settiementv,  and  the 
words  V interfere  With  or  affeot  any  settlement"  mean 
inTaUdate  or  render  inoperative  any  settlement    Settle- 
mento,  creating  separate  Mate  are  to  hate  the  same 
effeet  as  if  the  Act  had  not  passad,  and,  so  read,  the 
seotion  is  an  important  proriso  on  section  2  and  section 
6.    In  this  oaae  th6  trustee  is  daiming  under  $he  setUe- 
ment,  not  against  it;   he  is  not  interfetiug  with  or 
affeoting  it.    He  olaims  the  Iffe  eatete  created  by  it,  be* 
cause  the  married  woman  entitied  to  that  life  estote  has 
done  an  aot  which  amounts  in  point  of  law  to  an  aliena- 
tion of  it.    It  is  true  that  but  lor  the  Aot  she  oould  not 
have  been  made  bankrupt,  or  could  not  have  aliened  her 
life  estate  in  the  particular  mode  in  which  she  has  done 
so.  But  no  alienation  of  her  life  estete,  be  it  ^luntary  or 
be  it  hivoluntory,  is  an  interference  with  the  settiement, 
nor  does  such  alienation  affect  it.    The  eeeond  clause  o| 
section  19  shows  that  interfering  with  a  settiement 
means  something  different  from  'affecting   an   estate 
created' 
iftiie 


Mr.  Ribton's  argument  is,  in  truth,  open  to  the  ob]«- 
tion  that  it  proves  too  muoji.  Ponii4eiiiig  ths^  b;  {if 
the  largest  portion  of  separajbe  propeity  ii  ciesfcet  iif 
settlement,  and  that  ^s  argumeo^*  i|  aooeded  to,  wonli 
teke  all  separate  property  so  create^*  o'a(  of  J|ie  open^ 
tion  of  the  4et,  the  consequence  woa^4  Pf  1^^  l^o  ^ 
would  have  left  the  old  )aw  t»  apply  to  i^lej  aeptnta 
property,  and  tho  now  to- unsettled  separate  pn^eitj. 
Such  a  construction  of  the  ^ct  would  not'oplf  leaih 
the  utmost  confusion,  but  would  pe  des^ctlTe  of  oneif 
the  main  objeoto  of  the  Act,  whioh  was  to  ti^eaf  toiQ 
married  women  hating  separate  estate,  sa4  to  tUr 
creditors,  the  righto  enumerated' in  tde  Tsri'oas  seetiou. 
I  can  find  no  warrant  for  drawing  any  dirtlactloii  betmn 
separate  property  acquired'  by  settlement  sad  cepttite 
pro^ty  otherwise  aoquired  as  regards  the  caimflmm 
kttaohing  io  it  When  acquired.  !Cb  draw  saoh  a  Mtt 
tion  w6tad  notlie  to  give  effect  to  the  ltitae^  M 
practlbally  to  destroy  iti  operations  to  a  4«ry  gml,  M 
iu  myopihion,  very  farming  extent     * 

The  appesd  oti£^t  to  be  dismissed. 

I  nis:^  add  that  in  my  Judgment  section  19  tafUmto 
all  settlements,  Wh^thef  ma'de  btfoib  or  alttrflMSi^' 
and  is  not  obnflned  to  what  are  properly  siMafiniVi 
settlements,  'such  ds  th«t  made  in  this  caiK  '       *^' 

LopBs,  L. J.,  read  the  following  judgmeots-l  iw 
with  the  judgment''  of  Lindley,  £j,^  and  taa/k  4* 
With  the  Judgment  ot  the  Master  of  the  ]l^  " 

Mrs.  Armstrong,  the  bankrupt^  under  the  Mttim«t 
was    entftled  to  the  ^nts  and  prdilttf  6f  H^^, 
ddring  her  li^e  for  her  sephrotense,  but  ezprmlf  w 
out  any  restraint  on  anticipation.    A  power  is  gimto 
her  to  appoint  the  property  by  ^eei  or  will  fo  «t 
persons,  for  such  eetates,  as  she  shall  tbink  St.  Wt^ 
to  that  the  trustee  is  to  hold  the  property  forthebaA 
of  the  only  chilj  by  a  previoua  marriage  and  the  e^ 
dren  of  the  intended  mairiage.     There  are  other  povn 
The  court  h«s  now  to  deal  only  with  the  life  intawt  d 
the  bankrupt.    The  question  ia  whether  the  life  intanrt 
of  the  bankrupt  in  these  houses  is  avfl^bls  ^  ^ 
benefit  of  her  oreditors,  as  being  her  sepsrstepcoptf^ 
within  sub-section  ^  of  section  1  of  the  Msriis4  wMi«? 
Property  Act,  1883.    ^o  restiraint  on  antioipatiotthdy 
imposed,  the  bankrupt  has  an  a)>solute  power  of  ^tfpsr 
tion  in  respect  of  her  life  estate.    That  the  life  eitib% 
in  the  droumstances  of  this  case,  separate  propeftf*! 
subject  to  the  {mnkruptcy^  laws,  is  beyoD4  qmM 
unless  it  oan  be  brought  within  seotion  19  o(  the  «m 
Act.    There  being  no  restriction  agahut  nntimiisffa«i 
the  words  of  seotion  19  appUoable  are,  ''JTothiBgis^* 
Act  contained  shall  inter^re  i|ith  or  a|EMtsBj  Mo- 
ment, or  agreement   for  a  S(||tlement>  msds  or  to  tt 
made,  whether  before  or  af tcf  marriage,  mspeetingtili 
property  of  any  manned-  woman."    It  is  contsDO^  »" 
this  limlte  the  meaning  of  the  words  "  eepsiate  igp* 
erty"  in  sub-section  5  of  seotion  1,  and  ^slM  We 
words  apptfoable  only  to  unsettied,  as  distingniihsd  tm 
settied»  ■  aeparato  property ;  in  faof^  exdnding  fto*  ^ 
operation  o|  sub-section  $  of  section  1  all  sspsitts  M' 
erty  whic}i  is  settled,  although  the  marrief  ^^^"^^S 
absolute  power  of  disposing  of  it  inter vi^  or  tyw 
in  the  same  way  as  a  feme  eoUi    It  would  reqw^gt 
and  unequivocal  language  to  Justify  such  a  cuaihsiw 
The  Lei^slatare^  in  my  opinion,  oontemplated  bmI 
so  unreasonable.    All  that  is  intended  is  thst  the  gag 
sions  of  settlemento  are  not  by  the  Aot  to  M  |*f^ 
dated.     It  is  an  interfeitence  with  the  profiii<fl>«  *J 
settlements,  not  an  interference  wtth  settisd 
under  eettiemeuto  over  which  the  martfed  wm 
absolute  control,  that  is' contemplated.'  It  ttf  1 
here  was  claiming  in  derogation  dt  the  prfl^ririAv| 
seftiement,!  Could  understand  Mt.  Bibtoh**'^ 


ed  by  it.    The  second  clause  Would  not  Jbe  Winted  I  but  he  Is  really  Claiming  under,' and  lii  iOrtai 
» oonsteu(^tipn  Mnfipn^ed  {or  2|re]^  00^^  |  ptovtslons--cliaming  U  the  sa^e'wji^  1^'lJ 
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CousT  07  Afpsal« 


Bxo.  (on  thb  Belation  op  F.  K.  Uttmton)  v.  Lobd  Tbubo. 


Court  ov  Appbal. 


alienee  to  whom  tht  life  interest  was  conyejed,  the  only 
difleranoe  being  that  the  alienation  here  is  the  aist  of  the 
11^,  adi  not  tVe^tolnntaiy  act  of  the  partv.  '  ''''' 
Ma^  of  bp)nfbii,  therefore,  that  the  life  interest  of  the 
baniropt  in  these  honses  is  her  Separate  property  Within 
Bdb-smion  ^  of  section  If  and  th&t  sectioil  19'  do^s  not 
prevent  that  sub-seotion  from[appljiDg.  ' 

'  ^PP^  dUmissed, 

gcSipiton  for  ^)ie  appellant,  JVop€(^dge  ^  §cn$. 

Solioitors  for  the  trottee,  J.  A.  A  H.  E.  Famfldd. 


BxQ*  {far  THi 


June  ^. 


mmf 


Bbl^tiok  of  F.  K 
LoKD  Trttro.  (o.) 

Jcf—  Cojpyholcf  egtatei — EnfranchiH' 
Hng  toifneii'^Execuiion  h^  granfor 

t)<nnmiaiioner$    io    adminifkr.    oaf  As— 

Ma^hf  in  chanctru* crdinary  an^  eostraordimry — 
7  ^  c.  ?o,  is.  iX  p-^U^  Id  r<rf.  c.  SO^}E  & 

4ii  n^^ranehiiemmU  deed  UruAa  deed  merely  convey^ 
tng'mppiSid  etkiiee,  M  due  wnveyingike  frMM^  aid 
U^hmffe^w  not  wHMn  the  eoMspMw  of  1  Anne^  o.  90, 
ritf/eeD(iudhigfHmregii§raHoneopyholde8ioMi 
'*'  ii-ts  mat  n^imeoary  ihai  one  of  ike  fJMM$eee  aUesUng 
U^'nmataHai  cyf  o^  <7e«i  to  U  twroOed  in  the  rt^iOry 
IMifor  7  '^iifM^  c  10,  a.  9,  $haU  he  a  ^Muu  to  we 
'^bseutian  erf  tke  deed  liy  a  grdnM^  andUi^  eufioUnt  if 
JkelvcrtftfiheM to  the  e^toeuKon  o/' the  d^^  hy  si granUe. 
A  tibmdon  oomaMeHomT  to  admfnMer  oatha  in  eJuxnoery 
ippainll^  under  Ifi  A  IT  Yid.  e.  78,  u%  haepowerto 
mkninMkr  ike  oath  required  hf  7  Anne,  e.  90;  s.  5, 

raa    an   appeal    from    two  decisions   of    two 

/bourts  (wpotfted'  35  W.'^.  808,  W;  N.,'  188?, 

^''gtantinga  mandamue  directing  Lord  Tniro  to 

"and  rmster  a  certain  deed  in  the  Middlesex 


l€«d  in  question  was  an  indenture  made  between 

jcJTA  iTortfatunberland  and  £arl  Perct  of  the  on8 

JH  George  Bohfi  and  I*.  K.  Hunton  of  ihe  other 

lltd  was '  an  enfranchisement  dee^  whereb^  thb 

oopjliold  laada  held  by  Bohn  and'Munton  were'  granted 

to   tbem  as  freehold.    Three  pbtnte  were  raised«^(l) 


Wbetiiff  fb^  fftat^  copyeje^  pj  the  deed  was  np^  one 
irhli»  was  ^empted  from  registration  under  7  Anne,  c. 
90,  #.  tn  C>)  Whether  thef  witiates  required  to  tkke  the 
oAth  of  exeeution  may  be  the  witness  to  the  execution 
of  tiia  deed  by  either  grantor  ox  grantee  under  section 
5  of  that  Act;  (3)  Whether  the  oath  of  sueh  witness 
asir  be  taken  before  a  London  commissioner  to  a^- 
mlSimiA  omh  qualified  under  16  &  17  Vfct.  o.  78,  s.  "2. 
^IBMSMiPXy  off'  A&ie;  d.  SO  ptotidte  that  thi^  Act 
ihsJl  not  extend  to  any  o0pyb6M 'estates,  d?o. 

BWltOP  ^  <4  7  Ai^^e,  0.  2O9  so  far  as  {naterial  for  t^ff 
IgMf^  pioyiflef :— ^'*'AU  memorials  so  to  be  roistered 
shau  be  put  i^fo  writing  in  yeljngi  or  paropnent  and 
Inoogbt  (0  the  said  office,  and,  in  case  oi  deeds  and 
JbSMikol^  *1tafl  bd  un^er  {ihe  hatid  ath  sea{  of  soVne 
^*t^^  fhe'^ntotbr^;^or  sotike  6r  ohe*6f  the  graiitells', 
t\^'  liefi«,  te.,  attested  by  i;wo'Witnel8e8;'bWe 


Oft 


i^Millr  in'  jhaboeW  ormdarj^  6r  extraordinary, 

ttfe'tflpii6gftnei  sealing  Of  suohC  nfemdrial  and  the 

dfiWdAdbt'oo^aiice  Mentioned  in  such 

«htt^  iNfl^eifti^  6atlis  the  lUft'  i^^t^rk  or 


I9H^!!?  !^^  masters  in  chancery  are  hereby  empowered 

to  adminieter." 

' '  B|  is  k  \^  yict.  0.  80  the  m^^rs  in  jir^injrj  ^era 

aboliehe^. 

*  By  Ift  &  17  Vict.  c.  78,  ss.  X,  ?,  It  is  provi^gfl  t|ia|i  :— 

(1)  1%e  persons  now  styled  masters  e^^traor^nary  in 
chancery  shairipease  to  'be  so  style^',  and  Jbe;^  Wn^  ail 
j^lrsbns  here^ft^  appoTn^e^  W  the  Lord  Cnancellor  'to 
kecute  l{ke"(iliItf^^in'£ngi'Mid  's^aU  be  desipated 
<^  commissioners  to  klminister  oaths  in  chancery  in  Eng- 
land," and  shall  possess  and  exercise  all  such  powers  and 
discharge 'ali  such  duties  as  noi^  appertain  \o  t^e  office 
of  master  exiraordinarY  in  chancery  by  virtue  0^  any 
statute  or  order  of  the  Cburt  of  Obanceryj  oif  of  the 
Lord  Ohanceilor,  or  usage  in  that  )>ehaif  or  Ot^ierwise. 

(9}  It  shall  be  lawful  for  theLorH  Oliaucellor  ffom 
timeto  ti&e'to  appoih^^kny  perebu^^phMDmng  fis  soli- 
citors within  ten  miles  from  L{ooo^n's-)nn'  Hai;  at  ^heir 
respeclHYe  ^£6bs  of 't>dsiness^  to'  aJl^ioister  pat|^s  a)id 
take  deolaratfoifl,  aiAitnationl,  iBid  i&ttestatiobs  pz  tibnour 
lil  chiboetT,  'an^  tb  possess  aU  such  other  poWers  an^  ^ 
discharge  all'^iiion  other  duti^  as  a(oiesa{(|,  mA  suofi 
persons  shall  be'  stVled  ^  London  oonihiissipnm .  to  a^- 

''  The  Ju41catu^  Act,  1^3,  s.  77,  |n  effeotattaphed  ^1 
cominisstoliers  i^poitited  under  16  Af  l^Vtct/ c'ft  u> 
theSupTemeWNlift:    '"'      '^^     ^^  '     ^-  '         ^  ' 

The  oat)^'bf  the  attesting  witness,  who 
to  the  execu^dn  df  the  deed  b^  a  granl 
taken 'bef oris  a'l^ndbn  conimissionel  qnalf 

'&l7lh<it.b.  7»;V9?      '  '"    •■ 

O&onneO,  Q.C.,  and  W.  B*  Treoduan  (Sir  R.  E. 
Wehetet^^'AiOi^  with^them),  for  LoM "Tltaioii-FlrstlJ^, 
this  ik  not  rahh  A  deed  ttk  the  ^egi^tfartiail  be  rbqufMd 
td'relfister.^  7  Anne;  0.  90,  ii  17/  exdtrdee'f r6m*  the  Adt 
oopyfaold  dstatea;  Thti  fs  a  o6n¥eyance  of  a  bonyhold 
estate*  afad  ther^ore  ndt  within  the^  Act.  Secondly,  thd 
witness  who  hab  taken  the  oath  of  etedution  was  a  witness 
to  th#  execution  by  a  grantee  only^that  is,  itfiferson  who 
is  not  atiecessary  party.  The  witness  should  be  wttiiess 
to  exBCuti6n  by- a 'party  fiom  whom  estate  movW:  Ja^ 
T.  ArfMtroh^i  I  Hud;  ft'B.  797,  a  decision  on  the  Irish 
Beglstrktion  Act,  in  which  similhr  words  ^re  used; 
In  re  Stephme^  Jr.  Bep.  10  Cq.  282;  24 'W.  B. 
Dig.  195.'  Lord  9t.  '  Leonards  says "  (V.  &  P., 
8th  ed:,  p.  970r  **The  intention  of  the  Legidature 
dearly  was  that  no  deed  diould  be  mettiorlaffised  tlie 
exebutlon  of  wtaioh  b^the  mnMng  party  Was  not  pro?ed, 
bechttse  exeoutioii  1^  the  Va^^^  ^  ^7  ^^  unneoiBSsary 
party."  But  the  note  is  omitted  in  the  later  editions  of 
Lord  St.  Leonards'  book.  [They  also  eft^  Sktdliir  t. 
Bigge,  4  H.  L.  Oas.  435 ;  Datidsoh's  Preoedents  (1877}, 
p^  197.]  On  the  tliifd  tK>iQt— ^.,  whether 'the  commis* 
sioner  before  whom  th«  oath  yttM  taken  was  competent 
to  reoeire  the  oath  required  by  th«  Adt'-^the  ftame 
anraments  and  basea  were  urged  as  in  the' court  belo^. 

B.  7,  ft^  Q,g.  (If.  ifurtW  W«>li  him),  for  F.  K. 
ydnton,  waf  cal)^  uppn  only  on  tlie  second  point  as  to 
th^  witnesB.^Seq^on  5,  vhilf^  ^presfly  referring  to 
grantor  and  graji^y  iioea  npt  df^w  tt^e  difltinctioii  in 
Ngar4  ^  ^he  ^i^ness  r^uire4  to  take  Hl9  path.  The 
Ifish  ^ct,  iboug^  similar  |n  j^e  lords  ns^  ^  the  QOffe- 
fpondipg  »eetfop  te  \tf  P^eftmWe*  WJ"  ft^as  expressly 
passed  ^  gn^r^  llgains^  j^prgerie^,  aQ4  nojt  fieselj  |q 
[i^i  pa})^^y  as  under  ^is  Act. 


pet 


I  7.  licmqh,  1  T.  *  fl.  0.  0. 


(a.>  Bgporte^  by  F*  T.  I>xjxa9  Esq.»  BanrJster-at-Law* 


OoTTOK,  L.  J.— Several  points  have  |>een  argued  in  this 
case,  of  Vrtiibti  t)ie  fi^st'and  ^bst  ^fmportant^^s,  irbether 
h'deedof'VKe  deicrititioti  in  this  case ' is  bne  wSlch  re- 
quires r^ifl^iatloii.'  ^HU  submitted  bV  Lor d  Tniro  thai 
Vbis  deed;  belh'g  i!a  edfranohisement  deed,'  fs'not  subject 

I  to  k|;istratlbif  biider  t|fd' Act  bf^'Ahne^Whidb.'in  s^btlon 
17,  ptbtides  jihat  the  4!^  ^'  lihall  not  exlieiid  to  afn^  c6^^ 
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OOUBT  OF  ApFBAL. 


Bbo.  V.  OoMKuaioNBBS  FOB  Sfxoial  Pubpobm  of  iKoom  Tax. 


Court  or  Arauk 


hold  efltetes,"  but  thiB  is  a  wrong  constniotioii,  for  this 
ia  not  a  deed  relating  to  copyhold  estates  bat  relating  to 
the  freehold,  and  oonreying  the  freehold  to  the  oopy- 
hold  tenant,  and  not  merely  a  oonyeyance  of  a  oopyhold 
eetate»  whioh  ie  all  that  is  exeladed  by  this  seotion  of  the 
Aot.  We  have  here  a  oonTeyanoe  of  land  with  all  the 
mines  and  minerals  thereonder,  and  any  subsequent  pnr- 
chaser  wo*]ld  obtain  the  freehold  and  not  a  copyhold 
interest.  ^ 

The  second  point  is  as  to  whether  the  witness  to  the 
memorial,  who  was  a  witness  of  the  execution  of  the  deed 
by  the   grantees,    was    competent    to  take    the  oath 
required  by  section  5,  it  being  contended  by  Lord  Tmio 
that,  by  seotion  6,  the  witness  to  be  sworn  must  be  a 
Witness  to  the  execution  by  a  grantor,  which  was  not  the 
case  here.     Now  section  5  says  that  memorials  in  the 
case  of  deeds  and  oon?eyanoes  shall  be  under  the  hand 
and  seal  of  some  or  one  of  the  grantors,  or  some  or  one  of 
the  grantees,  his  or  their  heirs,  executors,  or  administra- 
tors, attested  by  two  witnesses,  one  whereof  to  be  one  of 
the  witnesses  to  the  execution  of  such  deed  or  conrey- 
ance,  "  whioh  witness  shall,  upon  his  oath  before  one  of 
the  said  registrars  or  masters,  or  before  a  master  in 
chancery,  ordlnaiy  or  extraordinary,  prove  the  signing 
and  sealing  of  such  memorial,  and  the  execution  of  the 
deed  or  oon?eyance  mentioned  in  such  memoriaL"    But 
the   construction  contended   for   on   behalf   of  Lord 
Truro    is    too     narrow,    and    the    witness    to    the 
execution  of  the  deed  by  the  grantee,  though  it  is 
not   absolutely  necessary  for  the  grantee  to  execute 
the  deed,  is  sufBoient    In  this  very  section  a  distinc- 
tion is  drawn  between  the  grantor  and  grantee,  and 
if  it  had  been  intended  to  make  a  distinction  as  to  the 
witnesses  the  section  would  have  said  so.     Poaaibly  the 
procedure  was  adopted  to  prevent  fictitious  deeds  being 
placed  on  the  register.     My  only  doubt  on  this  point 
arose  through  what  was  said  by  Lord  St.  Leonards  in  his 
book  on  Vendora  and  Purchasers,  8th  ed.,  p.  970,  and 
to  a  decision  in  the  Irish  courts  on  the  Irish  Act.    Now 
the  opinion  of  Lord  St.  Leonards  U  worthy  of  the  greatest 
respect,  as  he  was  an  eminent  lawyer,  but  it  is  a  remark- 
able fact  that  the  note  on  this  point  ia  omitted  in  the 
later  editiona  of  hia  book.    The  Irish  dedalon  ia  on  the 
Irish  Aot,  in  which  aimilar  language  ia  used  in  the 
corresponding  section,  but  the  preamble  of  that  Aot 
shows  that  one  of  its  objects  woa  to  guard  against 
forgeriea,  and  this  probably  accounts  for  the  dedaioa. 
We  are  not  bound  by  the  Irish  decision,  and  so  we  aot  on 
our  own  opinion,  and  we  think  the  objeetion  is  not  good. 
As  to  the  last  point,  it  ia  auggested  that  the  person  before 
whom  the  oath  was  taken  is  not  a  proper  person  to  take 
the  oath.    The  Aot  profidea  (aeotion  6}  that  the  oath  ia 
to  be  taken  before  one  of  the  regiatrara  or  maaten,  or 
before  a  maater  in  chancery,  ordinary  or  extraordinary, 
and  it  is  said  that  as  they  have  been  abolished  it  oan- 
not  be  taken  before  their  practical  successors.      To 
determine  this  we  must  look  to  the  Act  of  1853  alone 
for  our  dedsiou.     For  the  Judicature  Aet  does  not 
depriTe  a  London  oommiaaioner  of  any  power  he  had 
before  that  Act  waa  paaaed.     Now  prior  to  the  Act  of 
1853  the  maatera  were  authoriaed  to  take  the  oath  of 
peraona  reaiding  in  certain  drdles,  and  when  the  masters 
were  abolished  the  Act  of  1853  appointed  oommissioners 
in  their  place,  but  it  is  suggested  that  the  duty  was 
originally  imposed  on  the  masters  as  pttBonc^  duignaUjt^ 
and  not  aa  part  of  their  office,  and  therefore  did  not 
pass  to  the  oommissioners  who  succeeded  them.    But  I 
think  the  Act  of  Anne  gave  the  powers  and  duties  to 
thoae  fulflUhig  the  ofiBoe,  and  in  fact  the  registrar  does 
not  raise  the  objection  in  respect  of  affidavits  sworn 
before  commissioners  beyond  the  ten  mile  radius  to  which 
the  Jurisdiction  of  country  commissioners  was  limited. 
Kow  seotion  1  gives  the  powers  of  masters  extraordinary 
to  country  oommissioners  outside  the  ten  mile  radius,  abd 
aeetfon  a  gitea  the  Uke  powera  to  London  oommiaaiwaw, 


and  aeotion  5  prorides  that  the  powen  of  ths  Lwd 
Ohancellor  for  the  appointment  of  oonminionsn  to  takt 
oaths  shall  not  be  limited.  The  present  ooamiNioun 
are  appointed  in  substitution  for  the  old  maiten.  The 
appeal  therefore  fails. 

Bowxir,  L.J.,  I  oonour   as  to  the  flat  sod  ihU 
points,  and  I  only  touch  on  the  second  beesoie  ar 
decision  is  apparently  at  variance  with  the  IriBh  dedia 
on  the  similsr  words  of  the  Irish  Aot.    Ssotloa  6  oftti 
Act  of  Queen  Anne  prorides  that  the  oath  ia  to  be  tte 
by  one  of  the   witnesses  who  was  a  witBM  to  thi 
execution  of  the  deed,  and  it  is  oonteadsd  that  soosi 
can  be  such  a  witnesa  except  a  person  who  «ff  thi 
execution  of  the  deed  by  the  party  fion  wImb  Ai 
eatate  movea.    The  eeetiou  is  doubthd,  bat  tiian « 
aeveral  reaaona  agaioat  thia  oonatruction.  KotidBeiitte 
Act  aays  the  witness  is  to  be  a  witness  of  the  exBOota 
by  the  person  from  whom  the  estates  mam.  Soww^ 
are  the  witnesses  of  a  deed  executed  by  mm  tfeinoss 
party :  where  there  are  several  grantors  sod  ganttf  fO 
the  witnesses  of  aU  the  parties  are  the  witaaMf  to  tte 
deed.     Now  the  aeotion  aaya  when  it  ipeib  o(  Oe 
wltneaa  to  the  execution  that  the  oath  ia  ttte  tihs  ^ 
one  of  the  witneaaea  to  the  exeondon.  Iliiiiitfpf 
aatiafled  by  producing  one  of  the  dasi.  ^ftMin 
conaiderable  guidance  from  the  preambis  oilhi Ai^ 
The  object  of  the  Act  U  "  for  the  puUiokragiitiiytiMi, 
oonv^yanoeai  and  wUls,  and  other  incomtassoa  ^ 
shall  be  made  of  or  that  may  afleot  **  any  hsfeditMMBlih 
Middlesex— that  is,  the  object  of  the  Aot  k  topNMi| 
secret  conv^yanoea.    Pablidtjr  and  notias  tothtwoi 
of  owners  of  property  ia  the  object  to  be  boiBeisi^h 
oonatruingtheAot.  It  imposes  certain  sdlsonitefiM 
which,  but  for  the  Act,  the  deeds  would  be  pecMjiiH 
on  pdn  of  forfeiture*    It  is,  therefore,  a  penal  M"* 
therefore  no  wider  construotion  should  be  giws  An 
necessary  for  carrying  out  the  object  of  the  I^gi*^ 
Here  lies  the  distinction  between  the  Irish  ease  and  ttft 
case.     The  object  of  the  Irish  Act  wsa  to  atnki  j 
forgery,  and  not  secrecy  only.    This  being  the  obja^  « 
the  Irish  statute,  the  court  might  weU  think  ^J^ 
not  secure  the  entire  object  of  the  LegiaUtora  fttij 
coming  to  the  conclusion  they  did.    As  to  ths  ^V'^ 
Lord  St  Leonards,  I  have  nothing  to  add  to  tha^ 
expreaaed  by  Oottoui  L.J. 

Fry,  IjJ,f  concurred* 

SoUoitora  for  Lord  Truro,  Wcdnewrighi  A  SaOk. 

SoUoitoia  for  F.  E.  Mnnton,  MunUm  4  Mvrrit. 


From  a  B.  Div.  May  31;  J««««* 

Bia.  V.  OoioaBflioHXBa  am  Skmial  Fubfo0  * 
LrooxB  Tax.  (a.) 

ifeMntie— /neome  iaa»— Claim  for  r^pa^mn^l)^'^ 
and  proof  of  aver-a$Bea$merd^**  fTUhin  sf  a^tt*** 
of  the  year  "--5  dk  6  VieL  c  35,  f.  183. 

ByaidionldSo/SikS  FW.  c.  35,  •'jJA  •«Waf' 
the  tnd  of  the  year  OHrrmt  ai  the  time  tf  moM^ 
aaaetsiiiefi^  under  ihii  Act^        •    .    a^  peraea 
ehall  find  and  shail  prove  to  ' 
mtsstonsrs  5y  whom  the  aue^ 
proftU  and  gains  during  euch 


.    cn^  peraea  •  • 
theeaHi/adiMefm^ 
umeni  wu  mfl*  <f*T 
)h  year  /or  wiW  *2 


putatian  woe  made  /ett  ehort  of  the  summt^S 
.    .    .    it  ehaU  be  lawful /or  the  eaidetew^i^ 
•    .    .    in  oa$e  the  $um  aaeieed  BhaU  ham  ii»0Z 
certify  under  their  hande  to  the  oommiseiemrt 
purpoeee  the  amount  of  the  earn  overpaacK, 

(a.)  Beported  by  A.  P.  Pxroivax.  Kma.  S§^  B***^ 
at*Law« 
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GovBT  or  Appbal. 


BbO.  v.  GoMlOBBIOiaBS  FOB  SPBOXAL  PUBPOSBS  OV  InOOMB  TaX. 


CouBT  or  Apfbal. 


thereupon  the  Uui-named  otnnmiBnoners  ihall  %$Bue  an 
order  for  the  repayment  of  such  sum  a$  eTiall  Jiave  been 
to  oiferpaid,** 

In  March,  1887,  the  appellantt  made  a  cUxim  for 
repayment  of  income  tax  aeeested  on  profits  for  tJie  years 
ending  AprU,  1884,  and  April,  1886.  The  general  com* 
missionerSf  after  inquiry,  granted  their  certificate.  The 
special  eommissUmers  having  refused  to  issue  an  order 
for  the  repayment  of  the  sum,  applieaUon  ukm  made  for 
a  mandamnfl  to  compel  them  to  do  so. 

BM,  that  a  maQdamos  would  2te,  and  that  the  mean- 
ing  of  the  section  was  that  the  over^assessment  should  he 
found  and  proved  as  soon  after  the  end  of  the  year  as, 
hy  using  aU  reasonable  and  proper  eooertionSf  the  appli- 
cant eould  ascertain  it 

Per  Lord  Eaber,  UJL^The  general  commissioners 
are  the  final  fudges  as  to  whether  the  application  has 
leen  made  in  time  or  not,  and  their  cerUfioate  is  binding 
on  (he  speddl  commissioners,  who  have  no  power  to 
guestion  their  decision* 

Per  Lindlej,  L.J.—  IVhen  a  certificate  has  been  granted 
by  the  general  commissioners,  the  onns  of  proving  that 
the  applioation  was  not  made  in  time  is  thrown  on  the 
Orown^  and  the  mere  production  of  the  dates  of  the 
applieation  and  of  the  years  for  which  the  eertifieaie  has 
been  granted  is  not  sufflcient  ground  for  disregarding  the 
certificate. 

Appeal  from  the  deoiaion  of  a  diYialoDal  coart  (Oave 
and  OrwithaiD,  JJ.),  ante,  p.  671,  20  Q.  B.  D.  549. 

la  March,  1887,  tha  Oape  Oopper  tfinlng  Oo. 
(Ltmited)  applied  to  the  general  oommisaionera  for 
incoma  tax  for  certifloatea  entitling  them  to  a  repayment 
of  income  tax  alleged  to  have  been  overpaid  in  the  years 
of  aaecaament  ending  reapcotlvelj  April  5,  1884,  AprQ 
5,  1885,  and  April  5, 1886.  The  general  conmiisaioneTS, 
after  due  inqniry,  granted  a  oertifioate  for  eaoh  year. 
On  the  caae  coming  before  the  special  commissioners 
thej  allowed  the  claim  for  1886,  bnt  disallowed  the 
other  two.  The  company  then  applied  to  the  Divisional 
Court  for  a  mandamM  to  compel  the  special  oommis- 
aionera  to  order  repayment  of  the  overpayments  for 
1884  and  1885.  The  Divisional  Court  diilered, 
Gtamthan,  J.,  holding  that  a  mandamus  should  be 
gxaatad,  and  Gave,  J.,  that  it  should  not.  Grantham, 
J.,  having  withdrawn  his  Judgment,  the  Oape  Oopper 
Mtaing  Oo.  appealed. 

Sir  Horace  Davey,  Q.O.^  Meadows  White,  Q.a,  and 
FcUard^  for  the  appellants. 

8ir  B.  E.  Webeter,  A.G.,  Sir  E.  Clarke,  S.G.,  and 
TfunnoM  Hewitt^  for  the  respondents. 

Tbe  following  eases  were  cited:  Beg.  v.  Lords  of 
the  Treasury,  16  Q.  B.  857;  Beg.  v.  Lords  Oommis. 
Hon&re  of  the  Treasury,  20  W.  B.  336,  L.  B.  7  Q.  B. 
387  ;  jReg.  v.  Oommissumers  of  Woods  and  Forests,  15 
Q.  B.  761 ;  /»  re  Nathan,  32  W.  B.  548,  12  Q.  B.  D. 
461 ;  Beg.  v.  Lords  of  Treasury,  4  A.  &  E.  286. 

Our.  adv.  vult, 

June  S3.— Lord  Esbbb,  M.B.-'-In  this  case  the  appel- 
lant oompany  had  been  assessed  to,  and  had  paid,  income 
taoc  in  respect  of  jthe  trade  carried  on  by  them.  They 
aeeeited  a  considerable  time  afterwards  that  they  had 
OTorpaid,  and  they  accordingly  applied  for  a  repayment. 
The  oaae  was  taken  before  the  general  assessment  com- 
mfiwiif oners,  and  they  inquired  into  tbe  matter,  and  after 
heaving  the  facts  came  to  the  conclusion  that  there  had 
been  an  overpayment,  and  they  gave  a  certificate  to 
that  effect.  If  they  had  jurisdiction  to  inquire,  there  is 
no  donbt  that  the  certificate  is  in  proper  form.  The 
certificate  is  then  taken  by  the  company  to  the  special 
commialo&ers,  and  they  are  asked  to  make  an  order  for 
the  repayment  of  the  money  so  overpaid.  That  they 
dedlinad  to  do,  on  the  ground  that  the  general  oommia* 


sioners  had  exceeded  their  Jurisdiction  in  granting  the 
ceitifloate.  Thereupon  application  is  made  for  a 
mandamus  to  compel  the  spedal  commissioners  to  make 
the  order. 

On  the  one  side  obj  action  was  taken  that  a 
mandamus  would  not  lie  against  the  special  commis- 
sioners, and  on  the  other  it  was  said  that  the  certificate 
when  once  granted  was  binding  on  the  special  com- 
missioners, and  that  they  had  no  power  to  say  that  the 
general  commissioners  had  acted  without  jurisdiction. 
The  Divisional  Oourt  were  divided  in  thoir  opinion,  and, 
the  Junior  judge  having  withdrawn  his  judgment,  the 
decision  stands  that  the  mandamus  is  not  to  issue. 

Now  as  to  the  first  point  I  think  there  is  no  difference 
of  opinion  here  that  the  special  commissioners  have 
a  public  duty  to  perform,  and,  therefore,  that  if  this  be 
a  proper  case  for  a  mandamus,  a  mandamus  will  lie. 
Now  is  this  a  proper  case  P  Had  tbe  special  commis- 
sioners any  right  or  power  to  object  to  the  certificate 
which  had  been  granted  P  It  may  well  be  that  it  is  no 
part  of  the  duty  of  the  special  commissioners  to  raiie 
objection  to  certificates  granted  by  the  general  commis- 
sioners. It  may  be  that  it  is  the  duty  of  the  Orown  to 
interfere  if  tbe  certificate  has  been  Improperly  granted, 
and  to  move  to  have  it  brought  up  and  quashed.  But  I 
think  it  is  unnecessary  to  dedde  that  now.  The  ques- 
tion really  depends  on  the  true  construction  of  section 
133  of  5  &  6  Vict.  c.  85.  The  objection  is  that  the 
appellant  company  did  not  find  and  prove  the  admitted 
overpayment  "  within  or  at  the  end  of  the  year  current " 
at  the  time  of  making  the  assessment.  It  is  clear  that  it 
was  not  discovered  or  proved  within  the  year.  Was  it, 
however,  found  and  proved  at  the  end  of  the  year  P  It 
is  not  suggested  that  the  words  *'at  the  end  of  the 
year  "  must  be  read  in  their  strictest  sense  as  meaning 
tbe  very  moment  at  which  the  year  ends.  The  conten- 
tion on  the  one  side  is  that  the  words  mean  at  any  time 
after  the  end  of  the  year,  and  on  the  other  that  they 
mean  as  nearly  as  possible  to  the  end  of  the  year,  and 
that  a  period  must  be  laid  down  by  tbe  court,  and  every 
case  brought  within  it.  The  section  deals  with  a  mat- 
ter of  business,  and  it  must  be  dealt  with  in  a  business- 
like common-sense  way.  In  my  opinion  neither  of  the 
contentions  is  entirely  correct.  There  are  cases  lu  which 
the  discovery  of  an  overpayment  may  obviously  be  made 
clear  in  a  very  short  time,  but  where  mercantile  people 
who  are  engaged  in  very  large  transactions  are  in  ques- 
tion it  is  impossible  to  say  that  an  overpayment  can  be 
discovered  with  the  same  ease  and  speed  as  in  the  case 
of  smaller  businesses.  I  think  the  meaning  given  to  the 
words  must  be  sufficiently  elastic  to  be  reasonably  applic- 
able to  all  cases  to  which  they  may  apply.  I  do  not 
think  we  can  say  that  they  mean  either  at  any  time  after 
the  end  of  the  year  or  that  we  can  fix  an  exact  period 
within  which  they  must  fall.  I  think  that  the  discovery 
and  proof  of  the  overpayment  must  be  made  in  as  short 
a  time  as.  by  using  all  reasonablo  and  proper  exertions, 
the  party  claiming  can  possibly  have  asoertained  the 
fact  and  amount  of  the  overpayment. 

If  there  is  any  real  delay  on  the  part  of  the  claimant 
he  is  too  late,  but  if  he  has  made  every  exertion  which 
he  ought  to  have  made,  whether  a  year  or  two  years  have 
elapsed,  he  has  still  satisfied,  in  my  opinion,  the  meaning 
of  the  section  it  he  can  show  that  he  could  not  have 
found  out  the  overpayment  in  less  time.  It  must  be  a 
matter  of  inquiry  in  each  case  whether  all  proper  exer- 
tions have  been  used.  With  whom,  then,  does  the  decision 
rest  ?  In  my  opinion  with  the  general  commissioners. 
It  is  their  duty  to  decide,  first,  whether  they  are  satisfied 
that  the  discovery  of  overpayment  has  been  made  as 
soon  as  possible,  and  then  they  have  to  say  whether 
there  has  been  an  actual  overpayment  proved  to  their 
satisfaction.  Now  can  their  decision  be  afterwards  ques- 
tioned P  It  has  been  said  that  their  jurisdiction  depends 
upon  the  proper  decision  of  the  first  question,  and  that 
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COUBT  07  ApPBAL, 


Rbo.  tf.  P01CXB8.  4^.,  OF  Incoxb  Tax.— Ybbnoit  v.  Obott. 


High  Couis. 


tbej  oaanot  give  tbem«el?e8  JuviBcllotion  by  deciding  it 
w^ngly.  I  have  given  t)>o  maitej^  nj  carefal  attentfoo, 
an4  f  baTO  come  to  tbe  oonclQiiion  jSbat  ibia  argument  io 
Dpisjea^ing.  Ho  ^oubt'in  une  flense  that  formula  is 
right,  but  it  18,  I  tbinf ,  inapplicable  here.  When  an 
inferior  tribunal  U  constituted  tbe  Legislature  baa  to 
con^der  wb'at  power  an$ 'jurisdiction  «{|puld  be  giTen  ^ 
if.  '  It  Vnay'saV  tpat  }^  certain  (acts  ex)af  the  tribunal 
wiU  baTO  ]unidiction,  but  not' if  ipej  dp  not  exist.  Tf>en 
i|  tbat%ibunai  seeks  to  exercise  that  jiiris^ioiion  where 
snob'  facts  do  not  exist  they  will  have  no  Jurisdiction, 
an^  cannot  give  ibemseWes  Juris4ic);j[on  hj[  asserting  the 
existence'  of  such  facts.  But,  on  pie  other  *fiand»  n  the 
Xjeglslature  entrust  t^em  with  Iei  jurisdiction  oy^r  two 
sets  of  facts,  the  one  depending  upon  ^be  ot)ier,an9  ^re 
tbem  *  power  to  deciae  whether  the  preliminary'  facts 
exist,  the  existence  of  which 'wfll' entitle  tjiem  to  go 
lurtner,'  t|ien  t^ey  have  "j^'  oomprebenaiYe  Jurisdiction, 
ftnH  CMk  exercise  if  as  much  with  regardto  the  llrst  as 
witb"regaf4  to  til®  eeconcl  set  of  facts.  Toe  f<episla|ure 
haalsifM)  to  oonsMer  in  such  a  case  whether  an  appeal 
shall  be  giyen,  and  If  they  ffrant  no  appeal  £here  is  none. 
Jn  j^is  case,  therefore,  J.  tmnlc  ^haf  the  pegislatnre  baT6 
sdven  ibe  general  commissioners  a  comprepenaiye  juHs- 
^^ITon,  first,  to  decide  i?bether  the  application  has  been 
ma^e  bi  time,  and,  secondly,  wbe^or  ^ere  has  really 
been  an'  overpayment^'  T^iere'ls  no  appeal  from  t)ieir 
deottlbn  on  either  of  ^ese  points.  In  my  opinion,  tbere- 
fdre^  t|ieir  dedcSon'  an4  'bertifioate  was  final  aa  to  bot)i 
points,  and  the  special  commissioners  ^ad  no  powev  to 
question  tp^' Jurisdiction  or  to  refuse  fa  act  upontii^ 
oertffioate,  XiTen  if  I  fbougbt  ^at  fie^  bad  no|  Juns- 
d^ctiop'to  ^ecide  whet{ier  the  appUoaiion  )ia^  been  ma^e 
m  time,  I  think  that  £6e  Crown  baVe  ]bfougnt  forward 
^0  faoCs  ^  show  tnat  tbeir  deoisfi^'  on  this  point  'was 
wrong.  I  am,  therefore,  of  oninion  that  tbd  aeciiiion  of 
l^^***pi¥iiSonal  dourt  as  it  at  present  stands,  must  be 
^Tersejfrand  that  this  mdnSamM  miut  go. 

pOTDLBT,  IfJ*— I  am  of  the  same  opinion.  The  ques- 
tion turns  on  an  exambiation  ol  a  number  of  secttobe  of 
me  ^noome  Tax  Acts,  and  especially  on'  the  true  cbn- 
siruf^^i  of  section  133  of  5  &  6  Vlbt.  c.  3^.  '  tpie  real 
^d^tculty  is  as  to  the  meaning  of  the  words  "  within  or 
a(  f|ie  end"  of  fbe  year."  '  Of  course,  i^t 'tlfe  end'of'thb 
^ear  do^'not  mean  wben  the  clock  str&es  a]^' midnight 
on  {)ie  last  day  of  the  Tear.  That  woulid  M  p^^§^  to 
'^a^  the  end  of  the  year ''  tfie  same  meaning  as  **  wifoin 
.the  {'ear***  What  construction,  then,  can  we 'put'  upon 
it'sotbatif  may  be  worked  in  a  businessfi&e  manner. 
X|be  section  is  applicable  to  persons  enga^  in  atl  classes 
and  ^^iSfe^  ot  business.  In  this  particular  case  tbe  appel* 
lants  baVe  offices  in  this  country  and  mines  'a^roa£  It 
is  dear,*  therefore,  that  they  could  not  ascertain  an 
6?erpayment  with  the  same  defgree  of  celerity' with  which 
iC  might  1)0  discovered '  by  other  persons,  ^e  company 
baVe  gone  before  ^e  general '  commissioners  and  bave 
satisfied  them  both  that  there  has  been  an  oVerpayment 
and  tblit  tbcy  have  discovered  it' within  a  reasonable 
time.  They  ba?e'  ^therefore  granted'  the  company  their 
certi^cate.  lliat  being  so,  the  special  bommisflionert 
cannot  take  up  any  ground  except'  want  of  Jurisdiction 
on  tbe'  part  of  tbe  general'  oomoti^oiierd.  '  If'  the 
^^ter  of  tbe  Bolls'  Tiew  is  right, 'tb4t  tbe  generaV com- 
missioners ai'e  tbe  final'Jndges  of  whether  the  lipplica- 
tion  is  in  ^me  or  not,  the  special  commissioners  are 
t>ound  by  the  eeriificate.  For  my  own  part  %  do  not 
(hrn|[  tfie  language  of  the  Act  is  sulflciently  plain  to 
make  tlie  general  comknCssioners  final  judges  of  what  Is 
8'broper  time.  But  I  think  that  the  certificate  throws 
^ni^e  Grown  the  ontisoj  proting  that  tbe  applteatiou 
iiras  not  made  in  reasonable  time.  TheybaTC  merely 
produced  before  us* 'the  dates  of  ^e  application,  and  t 
do  not  think  that  we  sjiotld  be  Julitifidl  ik  iay&g  froni 


my  opinion  tbe  meaning  of  tbe  section  is  that  tfa6oicr< 
assessment  s(ioul4  be  f ounj  and  preyed  qs  |^  after  Hm 
end  of  each  year  ais  is  pos«ibie»  haimig  ^gai^  to  tbe 
facts  and  circumstances  of  each  partlcQlai  case.  {^ 
not  think  it  meana  either  exactly  at  ^e  end  or  a^laj  pv- 
ticulkr  time  after  t)ie  en^  or  eyen  wit%$feaia£atie  (tai 
after  the  endt  unless  |iiat  Jmplief  dil^ee'  on  ^thf  piit 
of  the  applicant.    In  j^his  caWe  |  ti)dnf^mt  t&ere  wr^ 

in  &e  fiew  o|  Ai 
aection  taken  by  Oa^e,  J.',  %n'in  tha}  %i  I7 
Grantham,'  ;r'i  m  fh'^  court  fa«lof ,  but  I  fidtt  te 
was  no  cTidepce  on  whio|i  the  apedal  com^wfojw 
cou}^  aotj^  i^n^  therefore  tliat  tbfs  monej  ^^TU^iemi 
"  As  to  We' question  oimandamuil  t  aa'of  opmnpt 
it  wiU  lie  In  this  Mse.  It  is  difiloult  fo  am  aneifaa 
lU,  W  mnl  p|i  U  a  &;  fora  ne*f  <  1^ 
The  appjfofm^  has  fo  |ef  to^pietliing  (Kfo^]keew^ 
for'ttie  money-^ioamdy,  an  order  for  in  pmjK 

After  looking  at  the  cakes  oiM  )o  us  <m  |Kii#|I 
baye  come  to  the  opndnsion  Ibat  a  !!SPVKfW^ 
a^ns^  i^e  apecfaj^'oommisslonerji  ^  ^ifgfFff  P 

App^dUowed, 

Solicitor  for  tibe  appellants,  cT*.  ^fhgpparl 

Solicitor  tor  the  respondent.  The  aoUcikr  0/  IM 
Bevenue, 


^^•f'j 


^^ 


m^  ism  «f  Mifm 


Oban.  Bif.  I 
Ohitty.J.  I 


Jnett 

YlBKOK  9.    CbOR.  (f ) 

in  oouH'^  Paymmd  on*— i^»*!*r 


ifitete4B^8^  9rd$t"^M 


'here  a  eontingeni  iniereii  in  a  fiMii^^p^^jS 
inorhaff6d  hndilie  morigigee^ jflaies  a  M  «Hv« 
fund'^hult  ihk  fnortgagw  diee  hfore'M  «^fcntf Mil 


{hos^'  alone  fh^at'^e  'application  was  made  fo61at5.  '  In 


fefiffon  — Aim} 
Sendee'^  OanUngenl 
gageee, 

Where 
heen 

the  jMrsM  t^nuMy^iSaNi  iothefimd,\ipon  afM 

fbr  payment  etdf  need  not  eerve  euch  mort^ih^ 
A  petition  was  presented  for  the  payment  out  of  | 

of  afund  of  £10,000,  which  bad  MStf  eailteir ov« 

separate  acooon^. 
'  AH  persons  having  an  intcfeaf  \n  the  fi|94  ft  4?  W 
appeared  at  the  bearing,  and  tte  oris 


,eiAd 


of  tbe  petition 
was  made« 

-  It  a|>peared  in  the  petition  that  two  peaoqe»<f*; 
whom  bad  a  cbntlngentlntet^t  tii  th%  radai;  M^S 
^aged  their  respective  inteMta  in  the  fund  "M^ 
before  such  intereata  became  veMed  ktarerts:  *f  g 
the  mort^^e^  had  placed  a  sto^  ordar  u^  ^^^Ttal 
Under  tjlese  circumstances  the  r^giitiar  obJeOT 
draw  the  order  in  the  absence  of  the 


3.  Z>tciKtMOfi  mention^  (Jie  vMt^t  "^'-i 
^at  the  mbrt^^agees  were  nb^  nooeisaiy  paiffc*  |^ 
much  as  ~tlie  persons  tl^zouj^  whom  f|isi|  daiMi^ 
became  en'^tled* 

OnnTT,  J.,  directed  the  order  to  go. 

QoQcitors,  (farrar^  ^WVi*  i  ^^* 

(a.)  ^eporfed  ^  A.  p.  " 


ICaolabsv,  Bn<, 


^sss' 
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High  Oovbt. 


HoBXTz  V.  Stbphak.— In  bb  BlvitdblIi. 


HlOH  OOUBT. 


Jane  15. 


Chan.  piv.  ) 
Korth|  J.    I 

'i^ovaz  V.  Stephak.  («.) 
Ptttdi»^8erviee  of  writ  out  of  Juriididim-^O barging 
'&rdbf^Breaeh  of  oawtraet^BukB  of  Supreme  Olmri, 
1883,  ofrf.  11,  r;  1  (e);  ord.  4(J,  r.  1—1  <ft  »  Ftc<.  c. 
110,  a,  14.  •        • 

iW.  li;  r.  1  (e),  0/  the  Eules  of  the  Supreme  Court, 
l^/d6tkn6tbpptyfi>the  bate  of  an  acHon  to  enforde 
^'^Mat^Wtainei  onrBharee  under  1*2  Viet  c.  llO, 
$,  I4,md emeequenttf/  Uave  cannot  be  obtained  to  i$tue 
a  writfef  aenHce  out  of  tJ^  furitdiction  in  such  an 
action.     '      ' 

Motioxi. 


fpia  WW  f  motion  for  Jeave  to  iune  a  writ 


,   .  .  J  for  lervice 

oot  of  the  1tiriB4ioti6n  aa<|ler  ord.  1),  r.  1  (e)\     *  *  ' 

The  applicant  had  reooVered  a  Ja(|gmeQt  jfor  a  debt 
agabsl  tbe  person  upon  wbom'  he  wished  to  'effect 
amiee,  an^  had  alao  obtained  an  order,  nndcr  ord.  46, 
r.  1,  chargini^  certain  shares  belonging  ib  the  debtor 
with  payment  of  the  jnd'gment  debt.  He  now  proiposed 
to  br^g  an  aorion  to  enforce  the  charge  on  the  shares. 
T:h^debt6t  was  xeeidin;  ont  of  the  Jarisdiotion. 

Oi^.  IJ,  i*  1,  of  ilbe  KuTes  of  the  Supreme  Ooort, 
1383,  proyi^es  that  sendee  ont  of  the  Jnrisdiotibn  of  a 
W?P  cjsnmmona  inay  be  allowed  whene?er  {infer  mia) 
'*{i9  T^e  action  is  fbunde4  on  anj  breach  or  alleged 
maoh  within  the  Jarisdiotion  of  anj  contract  whererer 
made,  wni<^,  according  to  the  tormsthereof,  ought  io  be 
pftfonned  within  the  Juried  icUon."  -wr-   .    .  . 

'Or^.  4(,  r.  1,  provides  that ''  an  order  charging  stock 
or  shares  may  pe  made  by  any  ^iTisional  court  or  by 
W  Judge,  and  the  proceedmffs  tot  obtaining  such  or^er 
^lOI  pe  such  as  are  directied,  a^d  the  ef^ct  shal)  be 
sacji  as  is  proTide^'  by  the  Acts,  1  4b  2  A^ct;*o.  UQ,  ss. 
14  and  J5,  and  Zk  4  Vict.  c.  82,  s.  1."^       •    *  ^ 

^tbat  1  &  2  Yiot.  c  110,  s.  H  enacts  '*:^hat  if  any 

penson  against  whom  any  Judgment  shall  have  been 

eniex^  up  in  any  of  her  Majesty's  superior  courts  at 

y?'ee^iniBter  shall  liaye  any  GoTemmont  stock,  funds,  or 

aoomtfes,  or  any  stock  or  shares  of  or  in  any  publfc 

ebaajMuiy   in  £n3lan<^  (whether  incorporated  or  not), 

^aaiog  01  ^is  name  in  his  own  rights  or  in  the  name 

of  any  pexBon  in  trust'  for  him',  it  shall  be  lawful  for  a 

Jo^^  of  one  of  the  superior  courts,  on  the  application 

0^   Any  Jiidffment  creditor,'  to   order  that  such  stock, 

fon^lBy  annuities,  or  shares,  or  suoH'of  them  or  such 

^ext   thereof  respectively  as  he   shall  thfh^  fit;  shall 

i^d*  cbarged  with  the  payment  of  the  amount  for 

^i^am    jiid^ent  shall   have    been  so  recdvered,  and 

l^ere^  tl&ereon  and  suoli  order  shall  entitle  thejudg- 

igpij^  imditbr  to  all  'such  remiedles  as  he  woul^  have 

Kbi    entitle^  to  if  such  charge'  had  1>«on  made  in  bis 

|aar  by  the  Judgment  debtor."   '  ^t    ..      v 

£•  JPord,  for  the  motion.— By  virtue  of  the  provisions 
f  ttoiiife  1  &  2  Vt<it.  c.  110)  ».  14,  the  charging  ordef 
WMOem  th«  Jhcfgmeni  debtor  'to  all  the  remedies  to 
nHilie'#ourd  hbve  been  entitled  if  the  charge  had 
MKl  made  \h  the  oontract  of  the  Judgment  debtor  ;  and 
W  USttifft  the  ^e  within  the  scope  of  ord.  11,  r.  1  (ey, 
Wdl^m>Tides  for '  s^vioe  dut  of  the  Jarisdiotion  lit 
Mi  of  tireaeh  of  Contract 

■Hfc  xef4»MI  to  l\Stoee  v.  Ede,  22  W.  E.  625,  L,  R. 
f^q.  \t%r  Liggm  y.  Weetem;  82 'W.  R.  460,  12 
t  B.  I>.  287. 

• 

JToRXK,  J.,  aj^er  stating  the  facts  and  reading  section 
I  of  1  *  ?  Yiot.  0.  110,  proceeded :— That  statute 
jollies  the  Jufge  jto  order  that  the  shares  of  a  Judg- 
snt  4flJ>tor  shall  stond  charge^  with  the  payment  of 
0  Judgment  deb|  an^  interest,  an^  provides  that  sucji 

i^  B^po^tejl  l7  J.  Thvstbam,  ^.^  Banli^«at-Iiaf .   1 


order  shall  entitle  the  creditor  to  all  such  remedies  as 
he  would  have  been  entitled  to  if  the  charge  had  been 
made  in  his  favour  by  the  judgment  debtor.     The  order 
hab  been  made,  and  the  shares  are  charged  with  pay- 
ment of  the  amount  of  the  Judgment  ^ent.    Suppose 
that  the  charge  bad  been  Greato4l>y  a  memorandum  by 
the  Judgment  debtor  that  the  shares  shoul^  ^  charged 
with  that  amount.    Tfie  statute  says  that  the  creditor 
shall  be  entitled  to  all  the  remedies  to  whicb  )ie  would 
be  entitled  if  tlie  charge  |iad  Jbeen  so  create^,    ^ut  that 
does  not  make  a  contract  pj  the  'Judgment  debtor  to 
pay  the  amount  of  tpe  judgment  deb^    ^here  \i  no 
bargain  to  pay  \\ie  amoun];,  or  as  to  the  time  'w)ien^it  is 
to  be  paid,  but  only  that  jb)ie'  shares  spall  be  charged 
with  its  payment.    But  to  enable  me  to  make  the  order 
asked  for,  I  must  find  that  f;here  has  been  a  breach  of 
eon  tract,    becaase    or^*    ^ly    r.   1    (e),    says'   breach. 
Supposing  the  judgment  debtor'  had  charge^  the  shares 
with  the  payment  of  the  amount  of  the  Judgment  debt, 
where  is  there  any  breach  P    I  do  not  see  any  breach, 
and  therefore  ord*  11,  t.  1  (e),  does  not  apply  to'  this 
case,  and  I  cannot  make  the  ei^er  asked  for/    ^ 

Solicitor,  Olarenee  Barcourt, 


Chan,  Piy.  I 


Stirling, 


April  25, 26;  May  2. 
In  re  Blitvdxll. 

BlUHBEIiL  V,   BLXTNDliLLt   (tf.) 

Solieitar^Ooite^Truetee^Breaeh   of   trust^SolicUor 
for  defauUing  truetee^Oon^ructive  fruetee. 

In  order  to  preclude  a  aolidtor  from  accepting  from  a 
trustee  paj/rhent,  out  of  the  truit  estate,  of  costs  incurte^ 
in  the  administration  of  the  trust  estate  U  must  be  con- 
elusively  shown  that  the  solieitbr,  at  the  time  of  receiving 
such  payinent,  had  knowledge  that' the  trustee  had  beefi 
guilty  of  such  a  breach  of  trust  as  fo  (ncapacitate  nim  (the 
trustee)  from  resorting  p  the  trust  e9ta(e  for  the  payment 
of  such  costs,         '    -  ■»  t  , 

'  Staniar  v.  Evans,  35  W,  E.  286,  84  Oh.  D.  470,  dis- 
Unguished.       '    ''        '  '  *   '-  ^'^ 

Adjourned  summons. 

Thomas  BlundeU,  by  his  will  dated  the  21st  of  April, 
1882,  appointed  T.  Harrington,  B.  Betry,  and  his  eon, 
the  defendant  G>.  T.  BlnndeH,  trusteee  and'  ezebutors 
thereof,  ui4  declared  that  the  defendant  should  have 
tile  option  of  pnrohasing'  his  imsiness  and  the  leasehold 
premises  upon  which  the  same  was  ciirried  on,  with  the 
stock-in-trade,  to,  at  the  prioe  of  iS6,000,  or,  if  he 
Should  deoUne  to  take  it  at  that  6um,  at  a  valuatieb  to 
be  made  according  to  the  instmctiotie  of  hii  executors. 
And  the  ttostator  devised  and  bequeathed  iris  residtkary 
estate  and  efleots,  including  iris  business  an^  leasehold 
premifles,  if  his  said  son  should  not  eleot  to  pttrofaase,  to 
his  trustees  and  ezeoutors  u^on  trust  to  sell  the  same, 
add,' afteif  (laymfcnt  out  of  the  proceeds  of  certaih 
legacies,  to  ^pay  one  moiety  of  the  ^residue  to  Us  s6n, 
this  defendant,  absolutely,  and  to  invent  the  other  molsty 
and  apply  the  inoome  thereof  for  the  benefit  of  his  sob; 
J.  W.  Blundellf  and  after  his  death  upon  trust  fbr  his 
children*  The  tHU  Contained  no  polrer  to  carry  on  th% 
business. 

The  teatotor  died  on  the  14th  of  September,  1882. 

The  defendant  alone  proted  the  will,  and  employed 
Messrs.  Bower,  Ootton^  &  Bower,  a  firm  of  solioitors$  t$ 
act  fbr  him  in  the  execution  of  the  trust.  He  did  not 
ezeroistf  tin  option  given  to  hiti  by  the  will,'bat  by  the 
device  of  a  ssie  by  aifeldbn  of  the  btisinees  to  ts  nomlliee 


(a.)  B9po«t9d  by  W*  JvniK  Ooox,  ^q.,  Barris>er-at- 
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UlOK  COTIBT. 


Lr  &B  BlundiUi. 


HlOEOoUBi 


of  bis  own,  fiom  whom  be  took  it  oyer,  Buoceeded  in 
getting  it  into  bis  own  bands. 

Mesfis.  Bower»  Cotton,  ft  Bower  bad  adyised  tbe 
defendant  tbat  be  could  not  purcbaee  tbe  bnsinees 
witbout  tbe  leaye  of  tbe  court,  and  be  acted  contrary 
to  tbeir  adtice  in  attempting  to  do  so. 

In  Noyember,  1884,  an  action  was  brongbt  hj  tbe 
infant  beneficiaries  against  tbe  defendant  for  tbe  ad- 
ministration of  tbe  testator's  estate. 

Tbe  defendant  subsequently  became  bankrupt. 

Messrs.  Bower,  Cotton,  ft  Bower  transacted  a  con- 
siderable amount  of  budnesa  in  connection  witb  tbe 
estate,  wbiob  was  a  large  one,  and  reoeiyed  large  sums 
of  money  from  tbe  executor  on  account  of  tbeir  coats. 

Tbis  was  a  summons  by  creditors  wbo  bad  tbe  conduct 
of  tbe  action,  asking  tbat  Messrs.  Bower,  Cotton,  ft 
Bower  migbt  be  ordered  to  pay  into  court  the  moneys  so 
reoeiyed  by  tbem. 

W»  F.  Bohinean,  Q,0,t  and  E,  Ford,  for  tbe  motion. 
— ^Messrs.  Bower,  Cotton,  ft  Bower  are  not  entitled  to 
retain  tbe  moneys  paid  to  tbem  by  tbe  defendant  in 
respect  of  costs.  Tbey  were  aware  «t  tbe  time  of  such 
payment  tbat  be  had  committed  a  breach  of  trust  which 
would  depriye  him  of  his  right,  as  trustee,  to  resort  to 
tbe  trust  estate  for  payment  of  these  costs,  and  they 
cannot,  therefore,  stand  in  a  better  position  than  tbe 
defendant:  Btaniar  y.  Evana,  35  W.  B.  286,  84 
Cb.  D.  470. 

Tbey  also  referred  to  Morgan  y.  8iephen$,  3  Giif.  226, 
9  W.  B.  Oh.  Dig.  89. 

Buekhyf  Q,0.t  and  LeveU^  for  Messrs.  Bower,  Cotton, 
ft  Bower.-— Tbe  case  of  Btaniar  y.  Evana  is  not  an 
authority  for  the  proposition  for  which  it  is  dted.  A 
solicitor  cannot  be  called  upon  to  refund  money  which 
has  been  paid  to  him  in  respect  of  costs  unless  it  can  be 
shown  tbat  be  has  recei? ed  it  under  such  circumstances 
as  to  make  him  a  constmctife  trustee  of  it.  Here  there 
is  no  sufficient  eyidence  to  show  tbat  suoh  was  the  case. 

Tbey  referred  to  Bamw  y.  Addy^  22  W.  B.  505, 
L.  B.  9  Cb.  244;  Maw  y.  Ptarwn^  28  Beay.  196, 
9  W.  B.  Ch.  D.  52 ;  Harris  y.  Rm^  16  W.  B.  91. 
[Stibliiio,  J.,  referred  to  In  rt  Bpencert  Spencer  y.  Sarif 
30  W.  B.  296.] 

BoUnaan  replied. 

SnBLnro,  J.-— This  case,  which  has  been  argued  at 
oonaiderable  length,  inyolyes  a  question  of  great  im- 
portance, not  only  to  solicitors,  but  to  all  persona  who 
are  employed  by  trustees  to  assist  them  in  the  disidiarge 
of  their  duties.  The  case  which  Is  put  is  this:  An 
executor  and  trustee  employs  a  solioitor  to  assist  him  in 
winding  up  his  testator's  eatate  and  in  tbe  execution  of 
the  trusts  of  the  will.  I  assume,  and  it  is  not  disputed 
in  the  present  case  that  the  employment  of  that  solici- 
tor is  proper.  In  the  course  of  his  employment  the 
solioitor  requires  the  trustee  to  make  a  payment  to  him 
on  account  of  his  oosts*  Tbe  trustee  does  so,  and  he 
does  so,  in  point  of  fact,  with  the  knowledge  of  the 
solicitor,  out  of  the  trust  estate.  It  ia  said  that  the 
aolidtor  cannot  retain  the  sum  so  paid  to  him  out  of  the 
trust  estate,  except  upon  the  terms  that,  if  the  trustee, 
upon  the  accounts  being  taken,  turns  out  to  be  a  de- 
faulter, and  an  order  is  made  against  him  for  the  pay- 
ment of  tbe  balance  into  court,  and  he  fails  to  do  so, 
the  solioitor  should  be  liable  to  ha?e  tbe  same  order 
made  against  him.  That  is  a  yery  seriuus  proposition. 
It  seems  to  me  that  if  it  is  well  founded  in  prhidple  it 
cannot  be  confined  to  the  case  of  a  solioitor,  but  must 
be  extended  to  those  of  other  persons,  such  as  anoticmeera 
and  stodkbrokers,  who,  as  we  all  know,  are  necessarily 
employed  by  trustees,  and  are  in  the  habit  of  deducting 
out  of  the  proceeds  of  sales  of  property  which  they  are 
employed  to  sell  their  own  oommisdoQ  on  the  sale. 

Tha  flzat  question  I  haya  to  oonaidor  Is  whether  that 


is  a  true  statement  of  the  law.    Now,  what  la  the  por- 
tion of  a  trustee  or  an  executor  who  hsito  emploja 
solicitor,  an  auctioneer,  or  a  stockbroker  P   He  estn 
unquestionably  into   a  contract  with  leference  to  thi 
employment  of  a  solioitor  or  anctloneer  or  itoekbrakn 
in  which  he  himself  is  personally  liable,  bat  by  Isw  b«ii 
entitled  to  be  indemnified  out  of  the  trust  eMA.  mit 
is  that  right  of  indemnity  F    I  apprehend  that  in  eqii|r, 
at  all  eyents,  it  is  not  a  right  to  be  indemnified  iMaJy 
after  he  has  made  the  neoessary  paymenta  to  theioiiS' 
tor,  tbe  auctioneer,  or  tbe  stockbroker.    In  aqoi^keii 
entitled  to  be  indemnified,  not  merely  sgaioat  the  pl^ 
ments  actually  made,  but  against  bia  liability,  aadtbt 
has  been  repeatedly  held.    For  example,  a  tnitN  a 
whose  name  shares  are  standing  ia  entitled  to  be  ii- 
demnifled  by  his  ceetwi  que  trual  against  calh  oothoa 
shares,  and  he  is  not  bound,  before  bsTing  nooone  to 
tbat  indemnity,  to  pay  the  calls,  but  he  ia  estifled  to 
come  to  this  court  and  ask  that  he  may  reoeire  fna  bii 
ceelui  que  trust  personally  the  amount  o(  obUiId  oite 
tbat  he  may  pay  them.     Tbat  equity  hai  bees  re- 
peatedly enforced  in  this  court.    I  may  irfer  to  tj« 
well-known  case  of  Cruee  y.  Paine^  ded(W  hfOmii. 
V.C,  17  W.  B.  45,  L.  fi.  6  Bq.  641,  iid  oo  appjljl 
by  Lord    Hatherley,    17  W.  B.  1033,  LB.  «* 
441,  and    tbe    same   doctrine    is   laid  don  «r » 
late  Master  of  the  Bolls  and  applied  under  peoatett- 
cnmstances  in  the  well-known  case  of  Lm  t.  tttt^ 
CrowWe  Claim,  22  W.  R.  586,  L.  B.  \%%^ 
which   arose  out  of  tbe  will  of  Sir  Bobert  HbiJ* 
It  seems  to  me  that  tbat  being  the  mlea  tm^MV 
a  right  to  reeort  in  tbe  first  instance  to  th«tnifc«» 
for   making   tbe  proper   neoessary  paymento  to  w 
persons  whom  he  properly  employs  to  aaalft  mm  »» 
ministering  that  trust  estate,  and  that  he  ia  notwv 
in  tbe  first  instance  to  pay  those  persona ont of  htoe* 
pocket  and  then  recoup  himaelf  out  of  the  tnut  enn> 
I  think  that  is  in  acoordanoe  with  tbe  autbori^ 
often  referred  to  in  this  argument  of  Borm  t.  iij 
In  that  case  we  find  from  Lord  Belborae'e  Jiiig^ 
that  one  of  the  trustees  who  was  made  a  defendaat  g 
oyer  out  of  the  trust  estate  to  his  solioitor  a  bva«  ^ 
and  it  was  sought  to  charge  tbe  solicitor  with  tbat » 
Lord  Selbome  (at  p.  254)  says,  «*Iti8asidheiito» 
charged  with  that  (though  he  did  notretslnoj"}* 
bis  own  benefit  a  single  shilling  of  that  money>  J^ 
no  doubt,  is  a  distinction  between  that  caae  and  ^ 
case,  but  still,  what  Lord  Selbome  says  there  la  nose » 
less  appUcable  to  this  case,   ''It  is  said  be  to  to p 
charged  with  that  (though  he  did  not  retain  or  ■•» 
bia  own  benefit  a  single  shUling  of  that  nonej}1 
the  authority  of  the  truateee  to  apply  the  nwnjT Jjj 
ment  of  certain  costs  of  a  preyions  suit  wbiob  b« 
compromised  was  not  obtained  from  thiaeoari 
tbe  trustee,  Mr.  Addy,  was,    as  I  bays  wid,  at 
time,  beyond  question,  the  legal  owner  of  tbji 
He  and  Mr.  Clark,  the  deoeaaed  trustee,  had  ay 
the  terms  of  the  will,  to  be  indemnified  ag« 
costs  properly  or  reasonably  incurred  in  coonaatw 
the  trust.    These  costs  had  been  incaned  w^ 
against  them  in  the  name  of  the  present  pw 
Barnes  children,  by  a  next  friend  under  the 
Mr.  Parker,   the  family  aoUcitor.  which  aait* 
proceeded  to  a  certain  extent,  had  been  < 
the  terms  that  all  three  aharea  of  this  ^^^"^^^ 
share,  the  Bamea  share,  and  the  Addy  "'^^^T^l 
bear  their  proportion  of  the  truateea*  costa.   ^TZ^ 
Addy  autboriaed  the  sale  for  that  P^'P^^J^-tf  1 
appUcationof  the  money,  and  it  'W'^^Wf^W 
am  most  clearly  of  opinion,  flrat  of  aB,  v»^  J 
nothing  before  us  to  show  tbat  suoh  an  W^T 
improper  on  the  part  of  Mr.  Addy,  **»«  ^''frJ  aJ 
then  he  adds,  "  But,  secondly,  tbat  if  it  had  bj»  ^ 
solioitor  could  not  possibly  hafo  bsA  ^  J*|^ 
coont  naponaibLa.''    The  giound  on  wM»w"»'^ 
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ooold  not  have  been  held  to  be  reepontible  appears  to  be 
tbat  he  aimply  acted  as  agent  for  the  traatee.    He  did 
not  retain  the  money  for  bis  own  use,    bat  elmply 
handed  It  over  in  payment  of  the  ooate  inourred.    That 
U  an  ezpresa  decision  by  Lord  Selbome  that  anoh  an 
application  of  the  fund  was  not  improper  on  the  part 
of  Mr.  Addy,  and  that  case,  therefore,  seems  to  be  an 
anthority  for    the  proposition  that  a  trustee,  having 
propeily  incurred  ezpensee  in  adminiateriag  a  trust  fund, 
ii  entitled  to  sell  a  part  of  the  trust  estate,  and  apply 
the  prooeedi  directly  in  payment  of  costs.    If,  then,  it 
was  proper  for  the  trustee  to  resort  to  the  trust  fund 
for  payment  of  those  costs,  and  to  sell  a  part  of  the 
trust  estate  and  apply  the  proceeds  in  payment  of  those 
ooat^  how  can  it  be  improper  for  the  solicitor  to  receive 
tiiem?    I  fail  to  see  it.    And  to  say  that  his  right  to 
receive  and  to  retain  can  be  affected  by  the  subsequent 
conduct  of  the  trustee,  appears  to  me  to  be  quite  im- 
possUde,  and  it  is  a  proposition  for  which  there  is  no 
authori^.    The  only  authority  cited  in  support  of  that 
propoiition   is  a  totally  different   case  —  namely,    of 
Sttmiar  v.  Evans — from  the  decision  of  which,   as  I 
understand  it,  I  do  not  at  all  differ.    As  I  read  that 
case  it  is  this.     There  was  a  suit  instituted  for  the 
ezecution  of  the  trust,  and  by  the  obief  clerk's  certifi- 
cate it  was  found  that  there  was  in  the  hands  of  the 
trustee  a  balance  of  £1,500  odd,  including  a  sum  of 
i660.    That  sum  of  £660  consisted  of  some  mortgage 
debts  which  had  been  paid  to  the  trustees*  solicitors, 
together  with  interest,  and  it  remained  in  the  hands  of 
the  trustees'  solicitors,  but  there  had  been  no  agreement 
between  the  trustee  and  the  solicitors  that  the  funds 
which  had  come  to  their  hands  should  in  any  way  be 
appropriated  to  the  payment  of   costs.     Then  it  was 
farther  proved  that  the  trustee  was,  with  the  knowledge 
of  the  aolicitor,  utterly  impecunious  at  the  time  the 
order  was  made  for  payment  in,  and   there  was  no 
probability  of  his  being  able  to  pay  in  anything  whatever. 
Under  those  droumstanees  North,  J.,  held  that  the 
Bolieitors  were  liable  to  pay  .into  court  the  sum  which 
they  had  retained  in  their  hands,  though  a  large  sum 
vas   due  to  them  from  the  trustee  for  costs,  and  the 
groand  upon  which  he  puts  bis  Judgment  appears  to  me  to 
be  andeniable— that  solicitors  could  not  contract  with 
the  esfate,  they  bad  no  lien  on  the  estate,  they  could 
only  S^t  a  lien  by  means  of  some  proper  agreement  with 
the  trustee.    There  had  been  no  agreement  whatever 
entered  into,  the  trustee  himself  was  a  defaulter,  he  was 
aaable  to  make  the  payment,  he  could  not  in  any  way 
veaort  to  the  trust  estate  for  payment  of  his  oosts,  be- 
caoee  he  bad  already  In  his  hands  a  large  sum  which  he 
ought  to  have  applied  in  payment  of  those  costs,  and 
pTarfeh,  J.,  held  that,  under  these  circumstances,  the  soli- 
Mor  conld  stand  in  no  better  position  than  the  trustee. 
I  eonleaa  I  oannot  see  how  the  decision  oin  be  quarrelled 
with  in  any  way.    That,  however,  is  not  a  decision,  to 
'W(y  mindy  that  in  every  case  in  which  the  solicitor  of  a 
baetee  rooeives  money  in  payment  of  costs  out  of  the 
tftnat  estate,  he  can  stand  in  no  better  position  than  the 
Inastee  himself  does. 

Ooming,  therefore,  to  the  conclusion  that«  in  a  proper 
wm«,  the  trustee  may  pay  costs  properly  incurred  direct 
^  his  aolicitor  out  of  the  trust  estate,  I  have  next  to 
ioalder  'whether  there  are  any  dxcumstances  in  this  case 
Mdch  will  make  the  solicitor  liable,  as  a  oonstructive 
inatee,  for  funds  which  are  so  received. 

Upon  that  the  case  of  Barnts  v.  Addy  is  again  valu- 
bie.  I«ord  Selbome  (at  p.  251}  says  :^* '  That  is  a  dia- 
tetion  to  be  borne  in  mind  throughout  the  case.  Those 
lio  create  a  trust  clothe  the  trustee  with  a  legal  power 
ad  control  over  the  trust  property,  imposing  on  him  a 
>nreapoB4ling  responsibili^.  That  responsibility  may 
»  donbt  be  extended  in  equity  to  others  who  are  not 
toperly  -fernatees,  if  they  are  found  either  making  these 
de  mm  <oH,  or  actually  participating  in  any 


fraudulent  conduot  of  the  trustee  to  the  injury  of  the 
ceitai  que  truH.  But,  on  the  other  hand,  strangers  are 
not  to  be  made  constructive  truatees  merely  because  they 
act  as  the  agents  of  trustees  in  transactions  within  their 
legal  powers — transactions,  perhaps,  of  which  a  court  of 
equity  may  disapprove,  unless  those  agents  receive  and 
become  chargeable  with  some  part  of  the  trust  property, 
or  unless  they  assist,  with  knowledge,  in  a  dishonest  and 
fraudulent  design  on  the  part  of  the  trustees."  That 
doctrine  so  laid  down  by  Lord  Selbome  has  been  expressly 
applied  to  solicitors  in  the  Oourt  of  Appeal  in  the  case  of 
In  re  Spencer,  Bpeneer  v.  Hart*  That  was  an  action 
by  the  cestuis  que  triiti  against  their  truatees  for  admin« 
istration,  the  solicitors  of  the  trustees  being  Joined  as 
defendants.  It  was  alleged  that  grossly  exorbitant  sums 
had  been  allowed  in  the  accounts  as  costs  to  the  trustees* 
solicitors,  and  the  relief  asked  as  against  them  was  that 
their  bills  might  be  taxed.  The  solicitors  demurred, 
and  it  was  held  that  such  an  action  could  not  be  main- 
talned  by  third  parties,  eeetuie  que  fricaf,  against  solici- 
tors, and  that  the  proper  remedy  was  by  petition  under 
the  Solicitors  Act,  1843,  s.  89.  Baggallay,  Ii.J., 
(at  p.  297)  says:— ** Are  Messrs.  Ansdell  ft  Sons 
liable  to  the  plaintiff  in  any  other  character  than 
aa  solicitors?  The  principles  on  which  agents 
can  be  made  responsible  as  constructive  trustees 
are  very  clearly  defined  by  Lord  Selborne  in  the 
case  of  Birnes  v.  Addy,**  Then  he  quotes  from  the 
head-note  of  that  case  in  the  Law  Eeparte,  substituting 
for  the  general  word  **  agent  '*  the  word  "  solicitor/'  and 
then  be  goes  on :  '*  What  is  the  case  here  ?  Are  there 
any  allegations  suf&cient  to  make  them  liable  as  con- 
stractive  trustees  f  No ;  I  can  find  nothing.  There  are 
allegations  which  seem  to  point  to  her  solicitors  having 
got  the  trust  funds  into  their  hands,  but  only  as  solicitors 
to  the  trustees.  Therefore  the  allegation  is  that  the 
trustees  themselves  had  realized  the  property  and 
received  the  money;  and  there  is  nothing  suggesting 
an  improper  receipt  of  the  trust  moneys  by  the  solici- 
tors. The  dS700  is  stated  to  have  been  received  by  the  true, 
tees.  Then  the  only  other  suggestion  is  that  the  trustees 
had  taken  credit  for  £455,  which  they  had  allowed  the 
solicitors  to  deduct  as  the  amount  of  their  bill  of  costs ; 
but  we  do  not  know  that  that  was  in  any  way  an  exces- 
sive sum.  If  4t  is,  it  is  open  to  the  oeetui  que  trust  to  obtain 
taxation  of  the  bill  under  the  Solicitors  Act.  Therefore 
the  making  of  these  solicitors  defendants  as  oonstructive 
trustees  cannot  be  Justified."  Then  Lludley,  L. J.  (at  p. 
298],  says : — **Primd  fade,  the  only  persons  to  sue  an 
agent  are  his  principela,  although,  no  doubt,  it  might  be 
shown  that  an  agent  was  so  involved  in  a  breach  of  trust 
committed  by  his  principal  as  to  stand  in  the  position  of 
a  gucwi- trustee,  and  in  that  case  an  action  might  be  sup- 
ported against  him." 

Therefore  it  seems  to  me  that  that  case  is  a  direct 
authority  that  you  oannot  make  solicitors  liable  as 
constructive  trustees  except  you  bring  them  within  the 
doctrine  of  the  court  with  reference  to  strangers  who 
are  not  thenuelves  trustees,  but  who  are  liable  in  a 
proper  case  to  be  made  to  account  as  constructive 
trustees.  What  is  the  general  doctrine  with  reference 
to  constructif  e  trastees  of  that  kind  F  The  general  doc- 
trine, I  take  it,  is  this :  that  a  stranger  to  the  trost 
receiving  money  from  the  trustee  which  he  knows  to  be 
part  of  the  trust  estate  is  not  liable  as  a  constructive 
trustee  unless  there  are  facts  brought  home  to  him 
which  show  that  to  his  knowledge  the  money  is  being 
applied  in  a  manner  which  is  inconsistent  with  the 
trust.  And  that  in  general  terms  would  come  to  this, 
you  must  make  out  either  that  the  solicitor  was  party 
to  a  fraud,  or  that  he  was  party  to  a  breach  of  trust  on 
the  part  of  the  trustee.  That  appears  to  me  to  be  in 
accordance  with  the  decision  to  which  I  have  referred, 
and  to  be  further  supported  by  the  case  which  has  been 
referred  to  of  HarrU  v.  Rwe. 
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The  real  difflonlty  in  thia  case  is,  What  ii  aiifflalent  t 
fix  ihh  Bolloltor  with  tbd  liability  6t  a  oonetrtidtiT^ 
tfiietee  P  As  I  h^ie  kA^i  lid  must  t>e  either  t>art^  t 
a  breach  of  trust  o^  to  aome  fraud,  or  aff  all  events  h^ 
must  have  brou{|bt  home  to  him  facta  whic^  show  tba 
the  fuhd  is  bein^  applied  in  a  mannor  inbotisistent  with 
tli*  tfn^« 

lii  the  ^r^ient  o^^e  the  trnetee  and  executor,  as  I 
bliVd  fiidd;  #86  entitled  to  resort  in  the  first  instance  to 
tbe  ttn6t  fuiift  fot^  p^ment  of  the  iiecessar^;  oosts, 
chAtgeB,  and  expanses  incurred  Hf  hiin  in  executing  his 
tru^t.  Doiibtlesi  he  Might  (^otiimit  acts  n^hioh  would 
deprive  him*  of  ihd  fight  to  resort  to  those  funds.  If, 
fot  eXam|>le,  bd  wa<  afi  utterly  im|^ecun1ous  man  and  he 
sold  out  f>a'»t  of  the  tru^t  estate  fof  the  purpose  of 
atiplying  it  in  paymeiit  of  a  t)articular  set  of  costs,  and 
he  did  not  so  a^ply  the  proceeds  of  sale,  but  kept  them 
in  his  oirh  |)ocket,  I  apprehend  he  would  be  debarred 
ttM  furthef  resoftinft  to  the  trust  estate  for  the  pur- 
pose Of  pii'^ing  the  siiine  costs.  It  would  be  a  breach 
of  triist,<Sfi  his  pert  so»  io  do,  aiid  if  the  solicitor,  with 
kno^fledge  b'f  sill  the  facts,  received  payment  oi  part  of 
the  trust  €stitte  in  6atisfactlon  of  a  Sai  of  costs^  I  think 
it  U  very  poi(6!ble  that  he  might  be  held  under  those 
ciroumitancerf  to  be  a  constructive  ti^ustee.  But  this 
is  to  be  bortrd  in  tuiiid,  that  in  all  these  oases  for  the 
benefit  of  eeiktU  due  trust  theinselves  ^oti  are  not 
narrowly  to  limit  toe  poiret  of  the  trustee  to  employ 
agents  to  ikiUt  him  in  executing  the  trust,  and  inere 
suspicion  or  intimation  that  something  was  wrong  in 
the  administration  of  the  trust  ^i^ill  not,  to  m^ 
mind,  be  suffideht  to  deprive  tfi'e  soUdtof  of  the 
right  to  fusoe^t  pflj^ment  6t  part  of  the  tfust  eMate 
in  satislaction  df  <K>st6;  dhargetf,  and  expenses  ^xopetlf 
InourM. 

The  general  rule  with  teff'rence  to  agents  is  well  laid 
do#fi  by  8ir  Johii  Leedh,  Y.C,  ill  tbd  case  of  Keavie  V. 
jRbhdttBi  4  Hadd.  832,  i^bieh  was  a  cas^  of  bankers;  and 
which  was  a|»preved  and  followed  by  the  Hodse  of  Lords 
in  the  case  of  Orey  t.  Johtiicn.  Sir  Johh  L^acti,  Y.C. 
(at  pige  367),  lays  it  down  thus :— <<  iBvery  petsoii  who 
acquires  pe^onA  assets  by  a  breach  of  trust  or  devaS" 
tavit  in  th^  executor  is  responsible  to  those  who  are 
entifUd  under  the  will,  if  he  is  a  party  to  the  breiibh  of 
trust.  Gfenerd^Uy  speakintf,  he  does  ndi  beootne  a  party 
to  the  bfeaoh  of  tmAt  by  ouyingo^  feoeiving  as  a  pledge 
for  iii^n^y  advanced  to  th'^'  execntor  at  the  time  any  part 
of  the  personal  assets,  whether  spebifioally  given  by  the 
will  or  otherwise;  beoause  this  sale  or  pledge  is  held  to 
be  primdfadt  consistent  with  the  duty  of  an  executor." 
Therefore  %  solicitor  dealing  with  a  trustee,  and  having 
no  notice  of  any  breach  of  ttust  on  his  part;  is  dearly 
entitled  to  deed  with  him  on  the  tooting  that  he  is 
executing  the  trust  and  is  doing  nothing  which  is  wrong  ; 
and  be  is  not  bouhd,  before  he  accepts  payment  out  of 
the  trust  estate,  to  call  upon  the  tfustee  to  pfodute  his 
aMoimti  and  satisfy  him4e)f  that  he  (the  trustee)  has 
acted  in  all  respects  propetly .  But  suppose  that  he  does 
know  of  some  breach  of  tnfst,  can  it  be  held  that  the 
mere  khowledge  of  thiit  is  sufficient  to  preclude  him 
from  aooepting  ^yment  f  That  woiild  be  a  formidable 
doctrine,  agadn,  not  merely  to  solidtors,  but  to  auc- 
tioneers and  stockbrokers.  SopfiOBing  a  stockbroker 
had  knowledge  that  part  of  a  tmst  fifnd  was  improperly 
invested,  and  that  the  trustee  might  be  called  upon  to 
make  good  any  loss  which  wss  occasioned  tf  that  In- 
vestment, would  he  thereby  predude  himself  ftom  de- 
ducting bis  commission  upon  a  proper  sale  of  another 
part  of  the  trust  estate  P  I  think  it  would  be  dlifleult 
to  come  to  such  a  cohclnsion.  To  my  mind,  in  order 
that  the  solicitor  may  be  precluded  from  accepting  pay- 
ment out  of  the  truAt  estate,  you  must  bring  home  to 
him  that  At  the  time  when  he  apoepts  payment  the 
trustee  had  been  guilty  of  aoeU  a  breflohLof  trust  U  to 
preclude  him  altogether  from  resorting  to  the  trust 


estate  lor  i^dyment  of  any  of  those  eoits,  liiifl  ifijit  in 
tact  siioh  ah  application  was  a  breach  of  trost^ 
^  Now  if  thit  be  the  correct  view  of  tbslawlwliakSe 
ire  find  in  the  present  case  P  We  fidd  that  jii  ^  isH 
ibe  executor  impropeiXy  attempted  tp  ao^aiN,  ud  p 
usquire,  part  of  the  trust  estate  for  his  own  dse  M 
)eneflt.  As  tejiards  the  conduct  of  the  solicltofii  m 
me  exce|>tion  I  cannot  see  an^HtiBj^  wf^  woiM  IB 
ne  to  cast  an^  blame  titkim  them  whatbter, 
.  it  fit»t>earft  to  hid  th^t  ^6#iS  to  m  ilme  ot  the  nleM 
kuctidn,  at  which  this  thistee  £hci  ix9Ctitpr<)|liiKn4 
bgents  at>t^iireDtl^;  and  dtieifii>ted  to  ao4ibirei[|dio( 
|be  |)laDt  fdf  his  oM  use,  they  acted  peHeod^  W^ 
They  seein  to  me  to  have  ilj^ vised  Hiih  that  4^  ^^^i 
bo  so,  Slid  that  it  he  desired  to  acquire  the  ^oper^Jif 
his  own  benefit  the  only  possible  mode  of  ^<lohif  fe  jpf 
by  obtaining  the  sanction  of  the  court  iii  a  f^^  P^ 
framed  for  the  ^urt>o8e,  and  the  fact  that  he  iiad,0p^B^ 
to  their  advice,  acquired  tlie  ^iro^eft^  smbm  tii  fajj 
^ome  n^h  them  with  the  greatest  surj^risft  l$»i«9» 
wiiich  passed  between  the  solidtofi  a&d  ppMf 
knd  trustee  dti  and  after  the  19th  <><  ^KJ^: 
appear  to  me,  as  far  as  I  can  see,  to  be  p>w^w 
^d9  letters  6h  the  t>art  of  the  soHdtors.  iKn^r! 
Tst  intimation  the^  really  had.  that  tlie  w*?^ 
oing  something  which  might  be  found  fkiiltfiiklS 


,  couH  6f  e^uitt  or  by  the  cMiiU  jiis.«r«4  ../rj?l 
loubt,  ait  a  subsequent  period,  there  is  a  le^jj^^ 
liave  hot  had  ext>lained  to  m^  eatisfaetioD^   t!^^ 


is  thd  oii6  of  the  18th  of  March,  1886, 
dealt  with  k  tiettaiu  balance  that  was  teiiistniB|  9f^ 
hands  df  the  ttuaie*  in  reapect  of  i^e. tow^iifS'ffa 
>f  part  of  the  plant.    In  that  letter  theif  t«^|l^»|S 
ihat  balfintie  ^as  to  be  dealt  with  ih  the  ueotmtm 
;hey  were  oh  the  fwiht  of  *enderih|  oa  hH  MuKJ 
~  ii«  coHtt.  and  they  suggest  that  it  shodd  1$^  deslt  ^ 
I  A  baymeht  inade  to  the   kdotioheets   b  thl  m 
stance,  anil  afterwards    to    M    ^d   l^.^^i^ 
uctioneerri    iCtid  received  by    the  truatee  ivh  wj 
Wh^  thAt  snggeatiotl  waa  made,  or  #iiat  good  iMg 
^o  to  the  <x$tui  qw  trust,  I  confess  I  io  not  Mdeiipj 
But  notwithatandidg  that  there  is  a  sugj^est^  W^ 
the  accounts  part  of  the  transactions  shoon  qP* 
^tber^ise  than  it  really  was,  I  cannot  come  fe  a»% 
duaioh  oh  the  evidence  before  me  that  the  aoMg 
wete  t)iirty  to  any  fraud,  ot  thait  they  »^*S 
loined  in  any  breach  of  trust  iHrhiitever.    No  doiwwf 
had  notice  at  the  time  when   they  rebeiM  tba  Mr 
ments,  some  of  which  were  certainly  n»de  to  *■ 
knowledge,  out  of  the  trust  estot^  that  the  tHataa 
committed  abroach  of  trust ;  but  I  do  not  tbiBk.it^ 
brought  home  to  them  that  they  had  notice  that  ^^J^i 
sactions  were  such  as  to  jtredude  tbe  trustee  eBtjnV.*!:! 
altogether  from  resorting  to  the  trust  fund  for 
of  his  costs,  or  that  any  inch  amount  as  ihjs  u 
hdd  to  be  teooverkble  ffom  the  thistee  eoddbs 
against  hid.    Even  at  thd  monient  wKin  tt^jr 
in  the  account  in  this  action   ffi   A^  '^^Lm 
appears  by  the  account  they  rendered  to  oe  a  baW>* 
iavonr  Of  the  truatee. 

I  do  not  think  that  the  facts  lire  iufadent  tojt 
me  in  holdihg  that  the  solidtora  wefe  in  fi* 
affected  with  such  hotice  of  the  podtioh  d  the  tr 
ivith  reference  to  the  tmst  fund  that  I  ongbt  » 
them  constructive  trustees  and  to  fix  tiie 
liability  to  repay  these  suois  ^hioh  thej^  have 
out  of  the  trust  estate  on  account  of  tbett  ^eet^^ 

On  these  grounds  I  think  the  ^plfcatioii  M^ 
that  the  costs  ought  to  follow  the  event. 

Applicaiion  dismUsed, 

fioUdtors,  W.  FoOer;  Bower,  CaUtm,  i  A^* 
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High  Cou&t. 


IV  BB  IhUPBB*S  TkDST. 


High  Oou&t. 


Oban.  Pin 
Xekewiob,J. 


ita^S. 


ill  re  Dbafie's  Tsusn.  (a.) 
i  &,pufM<Mi  dnniiikj  after 


I  r.  ..  ^  -"^  -  ..     I    .     .1  .    ,     .    .,,     ,  , . I 

AUMorlfepuaih^  £UOOQ  Qonici$^  fiver,  ufhicf^  he 
had  a  poMBf  cyT  mpfudf^nyBiRi  svihfecijio  the^  l^e  inttr^^t 
iherfin  (/  hk4wife,  i»  truBtee$  en  frue^,  qfUr  the  de^K^ 
of  hie  wify,  h  inve^  Ihe  i^me  ^in  tke  purcJ^aee  of  an 
annuUjkfor  i?ie  life  0/  hi$  nephew,  J^  /)• ;.  hui  in  cafie 
kit  fupme  $hoid4  in  anwwHe  i$^eumber  iht  said  afinujiiy, 
or  h  ouUaneedi  or  t^ke  theiberysfit  of  any  A^d  qf  Furlia', 
meni  m^  or  to  be  made /or  ^he- relief  of  i^olvtvA 
d^itort,  then  he  ehovjld  not  be  efditUdi  tq  fe^i^e  the  $flid 
aiui«i%b  f>^  ^hat  it.  $hQvM  faU.  iniqftf^e  reeidue,  vfJ^teh 
ihi  Mil9r  9l^^,to^i§  wife.  The  t^etaton  c^pd.in  |837^ 
/.  Z>*<M  in  18^3,  having  been  ieuofvi^i  in  183^3,  Oui 
ham§t.»nlbeequ0i^  tfi  ihai^date,  done  no^,  act  fo  iojr/eii 
the  tmimty*  The  teetatog^e  wi/e  died  p  1,8,54  navinsi 
ireaUit^he  aemuity  ae  lapsed,  and  keaufiathed  it  to  various 
kjfatee$,  4  No  ann^i^U  ^^  eper  purehaaed  for  J'^  J9,  , 

Held,  thcet  ihefur^^ofU  ffwkich  the  aifn^ity ,wf^.io  be^ 
jnenhaeei  had  lapsed  by,  the  death  of  J.  D,  before  the 
death  ef  the  teetafer*etffidou;,,,  .  ..  t  >    . 

SamUe,  a  for/eiture  davtse  >n  a  jp^  ,does  i^ot  take 
efeet  if  the  forfeiture  be  committed  before  the  date  of  the 
wiU, 

Jobii  tiS^i.  hi  hifl  will;  ^M  iU  m  ^  D^&o£U>ef. 

1835|  a^Ur  fecifcing  tliat  Eie  bad  kn  k\^o\dVi  pbi^or  of 

d&uMwi^on    (A^bjeot  t9  tbq  life  interest  ttter^ia  ol  bis 

vife,  Sarah  Jane)  over  a  sum  ot  £0,870  New  kZ.  1.0s, 

per  Gent  Annuities  then  standing  in  the  names  of  the 

tnsiMM  o£  tba,  will   of  4obn  .YHllsheir^^  beqnea|ilie4 

^1,000  aimaitieit  iput  ot  the  aboTe«ine^tiqned  sum.^to 

John,  Pcaper   and    Henry ,  Soper  on.,  trost,  af^er  the 

deoeaae  ot  bis  wife,  to  invest  the  same  in  the  pjirpiiase  of 

0  Qoveimnent  annuity  npon  the  life  of  his  nephew,  John 

^^JDikpeii  Iki  in  ^ase  bis  ne|»fiew    shoold  in  anywise 

'^mmgn,  charge,  or  inonmber  the  said  annuity  of  any  part 

rtteteoft  foi  the  benefit  of  h\4  creditors,   ot  ihovld  be 

oMidAwed,  or  become  banlbupt,  ot  take  the  benefit  of 

asB^  AdI  of  Parliament  made  or  to  bd  made  ioi  the  t^* 

^l«f  pt  insolvent  depots,  theh  liis  bM  nephew  ifhbnld 

iSOt  he  Entitled  to  fecetvd  the  said  aUnuitjf ,  but  that  (t 

tlpsmld  fan  into  the  residue  6t  the  testaior'l  personal 

mimf ti,     Aiid  he  ^ve  his  residuary  Mate  to  W  Wif«. 

Oto^  festilot  died  in  1837. 

i^^Ptfhn  Dt&p^i  Ihd  ahhnitiihi;,  had  bean  insaltent  in 
^    bat  an0s^denei^  to  the  testator'^  death  be  did 
\  io  toMU  hli  fi^t  to  the  autiiiity.    He  died  ott 
ZHi    oe  Mfliidh,    1653,   and  ifli    Febniary,    1888, 
\  Oaton  tddk  out  lettdM  of  fldtttidistration  to  bis 
^h^  (etftafi6f**  wldo#  died  on  the  6th  ofHaroh, 
,  hflYiiit,  Bjr  het  wm,  tf^ted  the  £1,000  annuities 
Jifld|r  fallefi  into  the  residue  tinder  th4  testator's 
Add  >e4ne£ebed  it  io  Various  legatees.    No  anhnity 
^et  ^Mhased  foi*  Mkti  l)raper^  thenophew. 

i  Amr  the  death  of  Sarah  Jane-  Draper  the  sur^- 
triiste*  of  John  Willsheire's  Will  ttosferfedthe 
tiiinttitiee  into  the  darned  of  John  Draper  and 
Boper,  ik  imstees  ^f  the  iestator's  will,  they 
;  fnto  contt,  and  it  wa4  ffbw  tepresented  by  a  turn 
W^Sl  158.  3d.  Console. 
r&^  petitioners  were  Mary  Anh  Oaton  and  her  husband, 
»  «^aiiiied  two-fifths  of  tliis  ittni  as  beneficiaries  under 
^rfli  of  Sarah  Jahe  Draper. 

.   J^aUt  Q.C*t  and  ParweU,  ioi  the  petitioners.— the 

— 1  '1,-f"  '-i — n — IS — ; . .    „ -  • — rm \.. .,  i^. ,  ^,  ' 

'ported  by  0.  fi.  F»  Oaaistia,  Seq:,  Barrister-at- 
Law. 


i  cestui  Que  \^'u^ 
bvef  of  Ifie  trtisx 


gift  of  £1,000  annuitiee  f aUed  and  fell  into  the  re^due  ite 
the  annuitantjpiBadea^ased  the  tenant, for  life:  Power 
T.  Hayne,  17  W.  B.  783,  L.  B.  8  Ed.  262. 

fiecimvi  ^2ur^0«,^  for  parties  en tiile^^  theotlfLel  tfcreie- 
fifths,  aiia  the  trustees  ot  John  l)raper*j  will. 

R.  J,  Parker,  lorihe  represeiitativei  of  John  Draper, 
the  annuitant.^-The .  aniiidtant  was  absolutely  entitled 
tothefund:i(iy?«yT.  "•^'      -* '^'     "     '^    '^    ^'''   " 

Mj^ini  y.(J,|j  in^otpef 

submit. the  earj^eji;  qiues  sHoul^  t>e  ^bllc 

no  lapse,    xl  is  nob  AeWsary  tKafc  ttiL 

should  be  abX^  io  clemaad  tlie  hauain^  c . . .  ,.. 

fund  io  him  before  iie  ban  be  consi^er^j  entUleif  to  it. 

KxKBwioH,  J.-^I  have  nbtheiCrd  iaij  ar^ment  upon 
the  question  whether  the  wofds  "  in  oase  my  said  nephe# 
shoidd  b4  outlawed,  or  become  banktu^,  or  take  the 
benefit  of  any  j^cts  dl  Pdrliameiit  made  oi  to,  .be  ttdde 
for  the  telief  cf  ifl^lv4nt  debtor^"  can  bejippUM  to  ad 
insolvenoy  befofb  the  date  ot  the  will.  My^preseVit  im- 
pression is  that  the  words  contemplate  a  future  ^vent. 
It  has  been  strongly  abued  for  the  represehtdtiHs  M  the 
annditant  that  there  was  na  lapse;  had  I  ahk^Gouiid  to 
express  my  o^ialon  oii  this  ppint.  If  a  .tsdtatoor  gi^es 
£100  to  A.  B.  and  A.  B.  dlea  i)L  the  teitatora  iitatiide' 
there  is  a  lapse.  If  A  testator  gi#te  £3  d  yea^  to  A.  B. 
for  life,  the  same  thin^  necessarily  happehs.  Why  it 
should  not  happen  where  a  testator  directs  so  much 
money  to  be  uia  oiit  it  ihe  pnteheke  of  aii  afnn'^ty  Of^^o 
much  a  jrear  I  aH  nbi  tft  jrasetit  iee.  But  thfe  aoel 
not  give  the^ohfio  tU  irfciment  thal^  thd  le^tid  U 
eiltiUed  to  the  f lirid  whiofv  ii  to  ^duce  £3  k  feUt.  Bd 
I  am  ptepared  io  hold  that  th^^ft  of,  the  ^mou^t  to  bb 
applied  in  the  ||iurchaee.of  an  ^ndity  is.  as  kddh  & 
subject  of  lapee  ad  k  gfft  ox  any^othe^  iaaioint  Thi 
real  ar^meht  ie,  thAt  f^fs  tiione^^  was  never  inVestbd  lii 
the  purchase  of  the  ilnnuit},  #hich  of  course  mdH  halve 
ceased  With  the  life  of  the  anhuitant.  the  legdl  per- 
sonal tei)reS6niative8ila^;  *'  We  are  eiitltled  to  thb  biotiisf 
which  ou^ht  to  have  been  invested,"  and  ai^nb  thft  it 
was  intended  for  the  absolute  benefit  of  the  anniiitiint. 
The  testator  has  been  l>articula«ly  careful  iu  giving  tbU 
afinui^,  for  he  directs  that  the  annuity  ihall  id  dertalii 
events  go  over,  the  base  oi  Day  v.  Dap  Hal  beMi 
relied  on  as  decidiug  this  vet^  poiht.  Uto  dddbt 
Sladenfley;  T.C.,  iii  that  oase  dilitiilctly  hsld  thiii  the 
donee  of  a  gtft  of  this  character  was  absoldtelt  eAtiCled,' 
and  he  so  held  because  he  thought  tiiit  the  gift  bvM  in 
that  c^e  afteoted  the  principle  \ip6ti  #l^fch  fbe  OottfCK 
^ave  deteMined  that  directions  to  la^  but  IH  thb  pu'r* 
ch^RC  of  an  ahhuity  Inade  it  im(>erative  for  th«  ^ttf  Id 
sdWii^e  the  period  when  such  la^iiig  cat  foolt  fllifce.  It 
seemsto  nie  that  the  reiil  ^iriticible  oh  whichthe  dodftll  UAiH 
held  annuitant^'  ehtiaed  to  the  ttlM  is^  fiot  dffebted  hj 
holding  thsit  the  ieUddfiTf  legiitbe  inii^  take  the  ifiterest 
uhder  duoh  ii  gift  SU  Hhii.  Mallfift,  Y^O.,  ifi  Power  t. 
Hayne,  expressed  his  own  opittloii  ofl  the  ^Int,  atid 
declin^ed  to  follow  Day  v.  Day,  Knd  fdy  ov^h  opintbtl 
coincides  #ith  that  of  Miditts,  Y.O.,  and  hot  #ith  that  of 
Kindersle]^,  Y.O.  I  Must  therefore  hold  the  ^titlohe^tf 
entitled  to  the  siidi  i^hich  tbe^  claim. 

Solicitors  for  ihe  petitioners^  Prwihard,  Mngtejteld,  A 
Co. 

SoUciton  for  the  other  parties^  (7.  W.  Dommett ;  Percy 
Ohadwiek;  The  Official  tiolicitor. 
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High  Oovbt. 


OoLB,  Appbllant. 


HxohOouk. 


Q.  B.  DiT.  (Oave  and  Wills,  J  J.)  Jane  19. 

Coxi,  Appellant;  Viles,  Respondent  (a.) 

TrtipaiHng  on  railwaif — Conviction  for — Public  right 
of  way  at  a  certain  place  before  mciking  railway-^ 
Aseertion  of  right  of  way  over  railioay  at  $uch  place 
'-'Claim  of  rigM'^uriedietion  ofjuetieee. 

The  appellant  was  convicted  by  Jueticee  in  petty 
MMton«— (1)  tinder  the  38(A  section  of  45  A  46  Vict,  e. 
ccoBiv.f  for  having  unlawfully  treepaeeed  on  a  railway  in 
such  a  manner  as  to  expose  himself  to  danger;  and 
(8)  under  the  2Srd  section  of  the  Eegulation  of  Railways 
Actf  1868,  for  having  been  unlawfully  on  the  railway 
after  receiving  warning  not  to  go  or  pass  thereon.  There 
teas,  prior  to  the  making  of  the  railway ^  and  prior  to  the 
Acts  of  Parliament  auihoruting  the  same^  a  pMie  right 
of  way  for  persons  on  foot  over  the  land  now  oeeupied 
iy  the  railway  at  the  place  where  the  appe^nt  crossed^ 
and  the  appeUant  went  upon  and  crossed  the  railway,  in 
the  assertion  of  the  right  of  way  which  formerly  exieted, 
and  bdieving  that  he  was  entitled  to  do  so  hy  virtus 
thereof. 

Held,  that  the  conviction  on  both  summonses  was 
wrong^(l)  because  the  daim  of  the  right  of  way  set  up 
by  the  appeUant  oueted  the  iurisdidion  of  the  fustiees  to 
determine  the  ease ;  and  (2)  became  there  were  no  pro- 
visions  in  the  Act  of  Parliament  extinguishing  the  right 
of  way,  wJUch  was  consequently  stiU  in  existence. 

Osme  atated  by  two  Joatlcas  of  the  peace  for  the  ooanty 
of  Pembroke,  setting  forth  the  faots  and  groandf  npon 
which  the  appellant,  Alfred  Cole,  was  sammarilj  oon- 
▼ioted  upon  the  28th  of  January,  1888  (1)  Of  an  offence 
under  the  statute  46  ft  46  Yiot.  c.  ooxIt.,  s.  38  (as 
amended  by  46  &  47  Vict.  o.  193,  s.  50)  (Great 
Western  Bail  way  Acts);  (2)  Of  an  offence  under  32 
Yiot  0.  119,  s.  23  (The  B^lation  of  Bailways  Act, 
1868),  as  amended  by  34  and  35  Vict.  c.  78,  s.  14. 

The  appellant  was  summoned  and  charged  by  the 
respondent,  an  inspector  of  the  Great  Western  Bailway 
(1)  For  having,  on  the  30th  of  April,  1887,  unlawfully 
and  wilfully  trespassed  upon  the  Great  Western  Bailway, 
in  such  a  manner  as  to  expose  himself  to  danger,  or  risk 
of  danger ;  (2)  For  haYxng  been,  on  the  same  day,  un- 
lawfully upon  the  said  railway,  not  being  there  for  the 
purpose  of  crossing  the  same  at  any  authorized  crossing, 
and  after  having  received  warning  not  to  go  or  pass  on 
the  said  railway.  The  first  summons  was  taken  out 
under  the  38th  section  of  45  &  46  Yiot.  c.  ccziv.,  which 
imposed  a  penalty  upon  any  person  trespassing  upon  any 
of  the  railways  of  the  company  in  such  a  manner  as  to 
expose  himself  to  danger,  or  risk  of  danger,  without 
having  received  any  warning.  The  second  summons 
wastidMn  out  under  the  23rd  section  of  The  Begulation 
of  Bailways  Act,  1868,  which  imposed  a  penalty,  not 
exceeding  40e.,  upon  any  person  who  shall  be  or  pass 
upon  any  railway,  except  for  the  purpose  of  crossing  the 
same  at  any  authorized  crossing,  after  having  receivsd 
warning  not  to  go  or  pass  thereon. 

Before  the  Justices  it  was  contended  for  the  appellant 
(a)  That  the  Jurisdiction  of  the  Justioes  was  ousted  on 
the  ground  that  a  bond  fide  clsim  of  right  was  set  up, 
and  that  such  bond  fide  claim  of  right  was  an  answer  to 
each  of  the  charges ;  and  (6)  That  the  original  right  of 
way  subsisted  by  virtue  of  8  ft  9  Ylct.  o.  20,  s.  74,  and 
otherwise,  and  that  the  appellant  was  entitled  to  cross 
the  railway,  the  said  right  of  way  not  being  extin- 
guished. 

It  was  contended  for  the  respondents  (1)  That  the 
question  whether  the  appellant  acted  under  a  bond  fide 
claim  of  right,  was  immaterial,  as  the  statutes  made  it 
an  offence  to  be  upon  or  cross  the  railway  for  any  pur- 


of  holding  that  a  magistrate  had  a  n^-j^^ 
whether  a  right  of  way  waa  stopped  ce  ^^  ^ 
view  taken  on  the  part  of  tiie  railway  ^^^^l)}^ 

.- I  company  may  summon  a  poor  penon,  •■^Sjiih* 

;a.)  Beported  by  Sir  BHBBsroir  Baxbb,  Barrister-at-Law.  >  against  him,  and,  if  ao,  is  that  deMoa  spttm^ 


poee,  the  provisions  of  the  Acts  betog  snaoted  for  th« 
safe^  of  the  individual  and  of  the  pnUio;  {%)  Thit 
such  a  claim  of  right  was  one  whioh  oould  not  povihlj 
exist  at  law ;  (8)  That  a  bond  fide  oUim  o(  right,  to  ona 
the  Jurisdiction  of  the  Justices,  mustbs  adsimof  rightia 
the  nature  of  title  or  property ;  (4)  That  8  &  9  Tiett 
20,  s.  74,  did  not  apply,  as  it  was  not  luggeitod  fhaktte 
company  had  failed  to  make  any  of  the  bridgei  st 
communiOations  which  they  had  been  rsqnired  to  mib^ 
and  the  period  within  whioh  they  ooald  be  nqnitedti 
make  further  bridges  or  communiosttoiii  hsd  k«g. 
elspeed,  and  that  the  alleged  right  of  wsy  wii  is- 
pliedly  destroyed  by  the  substitution  of  other  n^ 
and  roads,  constructed  under  the  compaay'i  Aflti»  »d 
by  the  provisions  of  their  Acts  authorising  theeonpny 
to  construct  their  line  at  a  place  whioh  iaiolfed  Ike 
physical  destruction  of  the  roadiray  if  any  ovw  wUflk  Ike 
alleged  right  of  way  had  preriously  exiated. 

The  Justices  found— (1)  That  there  wai  sot  ineki 
claim  of  right  as  to  oust  their  Jurisdiction;  (fJMlkt 
right  of  way  claimed  would  not  be  an  smiv  todtter 
charge;  (8)  That  a  pubUo  right  of  footavnaUMd 
did  exist  at  the  place  in  question  prior  tP^"*^{[?f 
the  railway,  and  that  the  appellant  s<*d  ia  lepfxtd 
assertion  thereof  ;  (4)  That  the  said  ligtt  o(  nfiM 
extinguished  by  the  Acts  authoriiing  the  mUilottti 
railway,  and  that  other  and  reasonaUs  meni  <i  |f"| 
and  communication,  within  a  reasonable  di4noe««M 
place,  had  been  provided  by  the  company.  __ 

The  appellant  was  convicted  on  each  of  tfaenaMSia, 
and  ordered  to  pay  a  fine  of  Is.  and  coati.  ^ 

The  queetion  for  the  opinion  of  the  ooort  ^*|I\^[*"T 
the  Justioes  were  wrong  in  law  in  so  eo&viethgv 
appellant  upon  either  or  both  of  the  ssld  husbm*"' 

Bowen  Rowlands,  Q.G.,  and  A  C  <»«.'«  *• 
appellant. 

Finlay,  Q.O.,  and  Asquith,  for  the  fesgc^An^^ 
White  V.  Feast,  20  W.  B.  382,  L.  B.  7  Q.  B.8«jft^ 
l>oraf»on  of  Yarmouth  t.  Simmons,  28  W.  B.  W1,» 
Oh.  D.  518. 

Oavb,  J.— I  am  of  opinion  that  the  convlotioai*^ 
case  was  wrong,  and  must  be  quashed,  and  I*^; 
that  conclnsion  on  two  grounds.  The  fint  gy 
that  there  was  a  queetion  of  title  hers,  upon  w"*^ 
Justices  ought  not  to  have  adjudicated.  8»— ^| 
were  taken  out  against  different  persona,  sad  a'P 
others  against  the  present  appellant,  under  ^^|^|[^| 
of  two  Acta  of  Parliament.  The  fint  anr''^ 
taken  out  under  the  38th  section  of  45  ft 
ocxiv.,  which  hnpoees  a  penalty  on  any  peM 
passing  upon  any  of  the  railways  of  the  oompssyb 
a  manner  as  to  expose  himself  to  dsagci^  or  n* 
danger,  without  having  received  any  wamiag. 
understand  that  section  to  mean  that,  where  pei 
trespassing,  wandering  where  they  have  no  rig* 
at  all,  the  railway  company  may  susanMA  thsis 
the  Justices,  and  the  Justioes  may  convict  WA 
there  is  a  proviso  at  the  end  of  the  ssotion,  and  tt 
to  me  that  when  a  man  invokes  the  bensAt  ofni 
viso  he  raises  a  queetion  of  title,  which  the  ]««"■> 
no  right  to  go  into.  I  think  from  what  toskjiW 
that  the  Jurisdiction  of  the  Justices  waa  <i^J^ 
daim  of  right  I  think,  in  the  langnage  of  Bla^^ 
in  White  v.  Feast,  L.  B.  7  Q.  B.,  at  p.  858,  ^ 
statute  giving  summary  Jurisdiction  hsa  tl|*| 
reetriotion  as  to  title,  and  that  the  Joatioai  ^r^ 
their  hands  if  a  bond  fids  claim  of  right  ia  ftjt  ""^ 
sider  for  a  moment  what  would  be  the  legal  c'J' 

righl^«» 
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liiigle  penoa  to  determino  the  questloa  of  right  against 
all  othen  P  I  cannot  think  that  that  oan  be  the  inten- 
tioa  of  the  I«agialataie.  I  think  it  was  the  intention  of 
the  Legislature  to  gife  to  magistrates  a  power  to  inflict 
a  small  panishment  in  certain  eases  where  no  publio 
elaim  is  set  up.  I  oaanot  tiiiok  it  was  intended  that  two 
fflagifftrates  at  petty  sessions  should  be  able  to  decide  on 
that  questioii  against  some  person  without  any  appeal  at 
all,  as  they  do  determine  as  to  questions  of  fact 

The  section  under  which  the  second  summons  was 
taken  out  is  the  SSrd  section  of  the  Begulation  of  Rail- 
waya  Aid,  1868,  which  imposes  a  penalty  upon  any 
person  who  shall  be  upon  any  railway  except  for  the 
pniposs  of  crossing  the  same  at  any  authorized  crossing, 
alter  having  receiTcd  warning  not  to  go  or  pass  thereon. 
Ihere,  again,  it  seems  to  me  that  the  intention  of  the 
Legislature  was  to  give  magistrates  Jurisdiction  in  cases 
where  a  person  was  on  the  railway  without  any  right 
whaterer.  It  is  quite  dear  that  a  question  of  such  im- 
portance as  that  of  a  publio  right  of  way  was  not  in- 
tended to  be  decidedi  and  that  without  appeal,  by  two 
Jnstioes  sitting  at  petty  sessions. 

Now  it  is  found  as  a  fact  by  the  magistrates — I  do  not 
think  they  are  the  proper  tribunal  to  find  any  such  fact 
— that  there  was  a  public  right  of  way.  If  so,  that  right 
still  existed.  Now  we  come  to  section  46  of  the  Rail- 
ways Glauses  CbnsoUdation  Act,  1845,  which  in  effect 
proTides  that  if  a  line  of  railway  cross  any  publio  road, 
^ther  such  road  shall  be  carried  oTer  the  railway  or  the 
railway  shall  be  carried  over  such  road,  or  (with  the  con- 
sent of  two  or  more  Justices}  the  railway  shall  cross  the 
road  (not  being  a  publio  carriage  road)  on  the  level. 
There  is  here  a  dear  intention  of  the  Legislature  that 
a  road  was  not  to  be  stopped  up  by  a  company  by 
having  authority  to  make  a  railway  across  it,  but  that 
they  must  dther  carry  the  road  over  the  railway  or  the 
railway  over  the  road,  unless  they  get  consent  to  have  a 
levd  oroedng. 

It  Is  aald  by  Mr.  Finlay  that  there  is  at  all  events  an 
implied  provision,  dthough  there  may  be  no  express 
one,  that  a  road  becomes  stopped  up  by  the  authority 
to  make  a  line  of  railway  over  it.  It  is  perfectly 
monatioiis  to  think  that  Justices  dtting  in  petty  sessions 
ehonld  have  this  right  to  construe  Acts  of  Parliament 
gfivlog  these  implied  powers.  It  ia  sdd  with  regard  to 
the  aeeond  Act,  that  the  Justices  were  authorized  to 
convict,  as  the  person  was  not  crosdng  at  an  authorized 
croasing ;  it  is  hardly  necessary  to  do  more  than  state 
anoh  a  cnntention. 

In  my  Judgment,  the  appellant  is  entitled  to  succeed 
upon  the  two  grounds — first,  that  the  point  was  not 
audi  a  one  as  the  magistrates  were  authorized  to  take 
upon  themadves  to  decide ;  and,  secondly,  that  there 
axe  no  providons  In  the  Acts  of  Parliament  having  the 
ciKeot  of  extinguishing  the  right  of  way. 

"Wills,  J. — ^I  am  of  the  same  opinion.  On  the  con- 
efemetion  of  the  Acts  themselves,  it  must  be  made  out 
that  the  Jnstioes  had  Jurisdiction.  When  questions  of 
title  arise,  the  petty  sessions  is  not  the  proper  tribunal 
to  decide  as  to  that.  Upon  the  two  sections  which  are 
In  question  here,  substantldly  it  comes  to  this,  that  the 
iiiag:istrates  are  authoiized  to  conrict  in  a  case  of  tres- 
paaa,  but  not  In  cases  where  a  claim  of  right  or  title  is 
«eC  up.  It  seems  to  me  that  the  magistrates  were  wrong 
iix  oonvicting  at  all,  and  even  if  they  were  not  wrong  in 
Ic^w,  they  were  wrong  as  to  the  facts  of  the  case. 
^Ttiere  is  certdnly  no  express  provision  in  the  Acts 
talcing  away  this  right  of  way,  but  Mr.  Finlay  says 
tixat  such  a  provision  most  be  implied,  as  it  is  impossible 
Cow  the  company  to  exercise  their  powers  unless  we  con- 
af  der  that  these  rights  were  destroyed.  I  cannot  see  it 
IxB.  that  light.  By  section  46  of  the  Ballways  Glauses 
Ooneolidatlon  Act,  1845,  liabilities  were  imposed  upon 
arailway  companies,  which,  if  observed,  would  protect 


the  public.  There  is  no  trace  of  any  intention  in  these 
Acts  of  Parliament  that  a  rfght  of  way  from  A.  to  B. 
should  be  destroyed.  Great  rdlance  has  been  placed 
upon  the  case  dedded  by  Fry,  J.  {Oorporation  of 
Tarmouih  v.  8immon$),  but  it  seems  to  me  that 
that  case  does  not  dedde  anytbiog  of  the  kind 
suggested  here.  In  that  case  there  was  no  statute 
andogons  to  that  deding  with  rdlways.  Sectio.i  46  of 
the  Act  of  1845  says  that  these  rights  of  wsy  shall  be 
mdntained  and  protected  unless  otherwi:*e  speoially 
provided  for  by  the  specid  Act.  It  seemd  to  me  that 
the  magistrates  were  quite  wrong  in  the  oondusion  they 
have  come  to  on  both  points.  I  think,  therefore,  that 
this  apped  must  succeed,  and  Judgment  be  given  for  the 
appellsnt,  but  without  costs. 

Appeal  aUawedf  wUhout  oosfs. 

Solicitors,  6f.  Thompion  <h  Sout  for  Eaton,  Evans,  A 
WUiiami,  Haverfordwest ;  IL  B.  Nelson. 


Kou0e  of  locTr0. 


^{ZglL j^  I  Nov.  24,  25,  29 ;  Feb.  24. 

Gkeat  Wbotebk  Bailwat  Co.  v.  Bxtnch.  (a.) 

Railway  company  —  Common  carriers  —  Passenger^s 
luggage  in  earriage^Jklivery  to  porter^ Liability  of 
company. 

The  plainUff*$  %oife  arrived,  with  ihtee  articles  of 
^^9<Hf^  ot  the  defendants'  staUon  forty  minutes  before 
the  departure  of  the  train  by  which  she  was  to  travel, 
A,  porter  took  the  luggage  from  her  and  placed  it  on  a 
trolley,  and  labeUed  two  of  the  artidu,  she  saying  that 
she  vnshed  the  other  artiele--a  Gladstone  bag-^to  be  put 
into  the  carriage  ufith  her,  and  asking  the  porter  if  it 
would  be  safe  to  leave  it  with  him  while  she  w^  to  meet 
her  husband,  who  VKts  to  travd  with  her,  and  to  get  her 
ticket.  The  porter  repUed  that  U  would,  and  that  he 
would  guard  the  luggage  and  put  it  in  the  train.  The 
train  was  not  then  alongside  the  platform.  When  she 
returned  in  ten  minutes  with  her  husband,  whom  she  had 
met  in  the  station,  and  w7u>  had  taken  her  ticket  for  her, 
the  hag  was  misiing. 

The  county  cowt  Judge  found  thii  the  porter  was 
negligent  in  not  guarding  the  bag,  and  in  ne^  being  in 
readiness  to  put  Me  bag  into  the  carriage. 

Held  [by  Lord  Halsbury,  0.,  and  Lords  Watson, 
Herschell,  and  Ifaonaghten ;  Lord  Bramwell  dissenting), 
that  there  was  evidence  to  juetify  the  finding  of  the 
county  court  Judge,  that  the  bag  ufos  in  the  custody  of 
the  railway  company  for  present  transit  from  the  time 
of  its  delivery  to  the  porter,  and  that  the  loss  was  due  to 
the  company's  negligence, 

Semble  (Lord  Bramwell  dissenting),  that,  wfiere  a 
passenger^s  luggage  is  placed,  at  his  request  and  with  tht 
assent  of  the  company,  in  the  carriage  in  which  he  is  to 
travel,  the  contract  is  one  of  common  carriage,  subject  to 
the  modijication  t?Mt,  in  respect  of  his  interference  with 
their  exclusive  control  of  his  luggage,  the  company  is  not 
liable  for  any  loss  or  injury  occurring  during  its  transit 
to  which  the  act  or  default  of  the  passenger  has  con^ 
tHhuted. 

Decision  of  the  Court  of  Appeal  [r^orted  34  W*  R. 
574,  17  Q.  B,  R  216)  affirmed, 

Bergheim  v.  Great  Eastern  Bail  way  {reported  i^W,R, 
801,  3  0,  P.  D.  221}  disapproved, 

(a.)    Beported  by  C.  G.  Napiek  Trollops,  Esq.,  Barrister- 
at^Law. 
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IftaMTAT  Oo.  9.  Bmios. 


Hoir8B  or 


TbiB  WM  BO  apptia  Anmd  a  dtfoi^oii  of  "ttie  9oiirt  Of 
Appeal  (liora  Eiher^  V^R.,  aii4  Ui^«7,XJ. ;  I^d^* 
JfoJ.,  akBentiDg)  repenliur  a  tfcpfadon  of  lihe  QqMt'a 
Beneh  Ditidon  (Day,  J.,  A.Ii.;6aiiCb,  J.,  ^mpa^ngX 
zepotted  84  W.  B.  07#.  17  Q.  B.'4>.  MS. 

In  addition  to  4lia  fadta  stated  in  ^eliealj-note,  tbe 
following  partloiiIarB  wtU  snAoe  lor  t|ie  j^iyrpqie  of  tills 
report:— 

T]»e  tickets  taken  ^bgr  i^ie  pUdiitiffi  piHpoi^  to  Jbe 
*<  istned  subject  to  Ijhe  oonditioiis  ststjdd  on  :ti^  Aim- 
pany 's  time-UYla."    Among  tiies^  4irere  -the  lollo^g  :— 

"  LT7GK}AGE.*-Tbe  oompany  wfll  not  in  an^  aase  be 
liable  for  luggage  token  witii  i)ie  pasM^ngers  into  tlia 
carriages,  but  only  niien  it  is  propar^  VdM9Hed  .and 
placed  in  a  luggage-Tan.  The  company  iriU  not  %e 
rfsponaible  for  luggage  «ot  UtaMtted*  <«  imynpraiy 
]«bel3j)d." 

A  notice  to  the  JCDUawipi^  ^eojt  ^ww  •liOfot  iupj^^ 
conspicuous  position  :— 

"Passengers  are  required  to  see  their  luggage  duly 
labelled,  as  until  so  labellad  it  will  not  be  put  into  the 
trains,  nor  will  the  company  assume  or  incnr  any  respon- 
sibility in  respect  thereof*" 

**  The  company's  lerTaBts  hio^  4rtldot  orders  not  to 
take  charge  of  any  luggage  or  paxc^,  and  if  passengers 
are  deairous  of  leading  them  .under  the  charge  of  the 
company  they  must  themselTeo  take  or  s^  them  tak^H 
to  and  deposited  in  Ibe^cloak-room." 

Th^  compel^  appe^l^  to  the  0oufle  of  J^ocds. 

Nov.  24,  86»  29.— 5/r  H.  J^mb^  Q.O.,  and  B.  8. 
WHght,  for  the  appeUa^ts.— The  company  is  not  re»pon- ' 
sible  for  luggage  retained  by  the  passenger  under  his 
own  control :  Berghdm  ▼.  Oreat  Eoiiem  EaUway  Go.. 
26  W.  B.  301,  8  0.  P.  D.  tM.    Tha  plainttTs  wUe  Idft 
the  bag  with  tiie  porter  a«  her  owntldr.    Thepoitair 
was  not  antfaeriMd  to  'take  chafie  4lf  lugaage  la  this ' 
way.    r^ej  tefemd  to  LomU  ▼•  Lmdon,  lOfttirfAam,  and 
Dwer  MaUwMf  Cq.,  fi4  W.  B.  394,  smd  Jk^nid  ▼.  M%U 
rofoliian  RaOway  Co.,  20  W.  B.  8T,  L.  tt.  5  H.  L.  45.] 
The  apecial  oonditiane  a«e  Wndiag :  WoMm  f.  BymiU,  1 
31  W.  B.  83T,  10  Q.  B.  D.  ITS  ;  Ssn4araan  v.  aUvm- 
son,  L.B.  2  H.  L.  So.  470,  28  W.  B.  INg.  2S2  ;  Bi%waH 
T.  Xofuion  and  JTMft-ITarfem  JMTway  Co.,  12  W.  B. 
689,  3  fl.  d:  €.  185. 


diotirartbe{d9intiflB  mrao  Hmt  ^efiens,  Jha jlM* 
are  entitUd  to  mainttfntbeirwidiflt.  Ttareontstti 
that  tde  two  ooatantions  ^whidh  faaisB  tan  i«  dMi 
baiTcve  your  teMUpa  woviia  lesdlfe  ^mmthm  fato  a 
qveetion  of  flaot,  upon  wlii«|i  jHwse  mij^tsaflUtaan 
oiC  oplntoii if  t|ie facts  ^mm keie opento larisv.  low 
loid/diipfl,  in  fbm  first  ^laoSf  lime  to  aaoMtrfn,  not  ten 
any  wrttten  ^ifttnmmiit,  nor  from  any  ei^Mi  wadiil 
oontiaot,  what  wan  the  «nift|wi(t  idattani  hgtawaliit 
]flifailiib«ii«t|iedf{feiidiawta.  1  aoofsM  I  ^duraUten 
been  better  a«Cisaed  If  eoma  efrtdeooedinded  to  iM 
wasthepiaoeioe  of  tbe  pajrtloiflarraihrayoomfaBjW 
been  before  us;  botinlhSs,  aainothiBriiutiotihsaH^ 
I  must  jDontettt  my«4f  with  asking  ihat,  If  Iken  mi 
enough  to  ea^ille  the  laaraed  Jndge  to  faiieriM  m 
the  prac^loe,  and  -imm  ^eiMiato  infer  what  miiiesNB* 
traot»  I  am  not  aBtltlMfty  to  landewliia  deddoo. 

Them  ar«,  of  oonrae,  aome  feats  which  boil)  dtelM 
aaaumed  to  beprotad,  a&dwHh  reapeot  to  iMdiftiafl 
be  mei9  pedantry  iv>  sogmmt  tlmt  tiiey  wen  sot  Iv- 
mally  i«aTed.  Aat  the  ddfandaats,  for  iaitve^  «n 
a  railway  ooo^pany ,  carrying  pn  ibe  bosinew  tf  mmm 
oanieis  for  iSijb  ;  4ftiat  the  mremtaes  apm  Mi  Ae 
plaintifla'  luggage  was  depoelced  wen  paraaka  Wa|r 
and  in  the  endusife  aontrol  of  tlar  '^^ 


ing  to 
company 


thattiie 


OfHietiaiBiiiekdv- 


a.  a  BfioH^  i<w  the  #B«onteit«»<<'Xfaa  company  «ie 
liable  for  all  loflg^gd  veaeired  up  flommon  airriem» 
unless  the  passenger  interferes  with  thair  fnnti»L 

Ha  Mtexed  to  J^io^^OKtb  v.  ZoK^offf  -Briqhifm,  .9nd 
S^h  Coaa  BailwQy  Co^  7  Q.  B.  889 ;  Pm  w.  itiMA 
Staffordihire  BaUwa^  Oo^  XI  W.  B.  |023,  JIO  B.  L. 
Oaa.  479 ;  Ofpai^  WiOfim  Maikflcnf  OO'  f  •  Goodman,  12 
0.  B.  8^3  i  and  Uaar^w  w,  Qreoji  Wefkm^  JkuUvdif  €o^ 
19  W.  B.  jB73,  JU  B^^  Q*  B»  ^^^ 

B.  B.  Wright  replied. 

Feb.  24. — Lord  Halsbubt,  0,— Th^  form  in  whiph 
thia  queation  ariaea  for  your  lordahipiT  decision  ia  one 
which  preoludaa  any  consideration  of.  the  proppriety 
or  impvoptiety  of  ^e  decision  of  the  learned  county 
court  judge  as  to  any  question  of  fact  as  to  which  there 
waa  legal  evidenoe  before  him.  I  must  observe  that  both 
the  learned  judgee  in  the  Dividonal  Opart  appear  to  me 
to  have  treated  queationa  ao  oondusin^ly  found  aa  never- 
theless  9pen  to  review.  It  is,  pechi^ps,  not  surprising 
that  when  questions  arise  upon  wh»t  either  are,  Pr  are 
assumed  to  be,  mattera  of  daily  experience,  e?en  a 
Judge  ia  tempted  to  in^rt  bia  own  knowledge,  and  ao 
giro  a  colour  to  facta  whieh  he  o^ht  to  traat  as  flnalljr 
and  conolusiiely  decided  by  the  tribunal  to  whom  they  ^ 
hare  been  remitted. 

Now,  in  this  case  the  facts  have  not  been  speoiflcaMy 
found ;  but  the  learned  Judge  baa  found  a  rerdict  for 
the  plaiutifFs,  and  haa  atated  that  finding,  together  with 
the  evidence.    If,  therefore,  it  is  possible  to  flod  a  Tsr- 


ing  of  them  to  the  platf  onn.  tiie 
the  luggage,  wfaatberliand  luggaga  or  van  laB»^ 
to  be  distiibnted,  were  adl  under  tiie  uayiMlriiBiiiiW 
and  direction  of  the  defendant  aumpany— sm  d  adha 
aa  to  whioh  no  fOimal  avidanoa  is  to  be  Ipaai  iai» 
report  of  tha  county  oegort  Judge,  tmt  am  sko  adim 
as  to  which  noone  biaa  or  nan  aqggeat  any  led  Mt  l 
do  not  think  that  any  of  your  lordahipssatffldsflf 
dondrf;  that  if  the  plaintilTi'  Ingfige  wem  iqtndrfii 
the  porter  f6r  deposit  and  oostody  as  distiagaidiid  fc«» 
the  phydoal  handing  over  for  the  puipoae  of  iM*) 
the  defendants  wonld  not  be  liable.  ThaqMten4 
In  debate  is  eomewhat  dbeenvod  by  the  aziateaooQMit 
oh>ak«room  system*  and  that  qyafeam,  I  think,  i>  «vn^f 
gaardod  by  the  aompeny  notpannltting  aey  of  ttik*^ 
grants  undertaking  the  guardianship  of  any  P^'f'^ 
whataceTei 9  eyoept  under  i^e  dtoafliatanasa  and  epi** 
ponditions  which  the  oopipany  praacri|»as ;  but  I  CUakii 
same  queatipn  would  ariaa^  and  ^bonid  be  ^MJ^'^JI' 
preciaely  the  same  prino^8>  if  the  eompany  M* 
ploak-room  ayatem,  and  jgave  no  auttwri^tolteirii^ 
vants  to  rcoeiTO  luggage  at  dll,  azoept  as  hiddflnti4f  i* 
their  contract  of  oaniage. 

It  ia  worthy  of  remarkttat  Day«  J.|  and  liopo^^ 
npon  an  nmumed  state  of  fants  at  which  I  thUk  * 
ooun^  oourt  Judge  was  nt  Hbeit^  to  anive,  l|f  ^eaav* 
law  Teiy  muoh  as  I  akP^  agroa  it  ought  ^  ^|* 
down.  Day,  J.,  says :  '<  If  a  paaseager  rsQaim  1^ 
rthe  porter)  to  dday  a  raasonable  time-'VUk  ^ 
instance!  a  mManger  takea  a  tickat— he  (tbeporiM 
fsaponaible  daring  all  raaaonable  time  that  shaiddd|«i 
between  the  arriTsl  at  the  station  and  the  acdfal  oa4» 
platform  of  the  paaa^ngery  taking  the  t'ekat  t'JI 
allowed  for  and  the  little  Journey  to  ttis  plitba> 
durhDg  all  that  tlmp  he  istha  agent  of  the  eeBP*^*! 
baUees  of  the  luggage  which  is  intmsted  to  ^^\^J^ 
aoting  in  the  ordinary  dischaige  of  his  duty;  ^ 
liopes,  L.J.,  saya:  "I  do  not  think  U  if  ptft  of  » 
employment  of  an  ofdinaiy  portar  to  take  efcty  ^ 
luggage  beyond  the  tiine  usually  or  reasoaonT^ 
abould  say  reasonably — ^necessagr  lor  this  tmotil  i*^ 
words  of  the  Lend  Justioe,  *'  this  taneit,"  x^^ 
the  transit  of  the  goods  from  the  oab  or  ontdde  a  ^ 
station.  ^^ 

The  admissions  of  counsel  have  rendsted  it  ^ttjl^ 
sary  to  zely  upon  um^  Inference  in  this  eaie  m  i^^ 
queation  of  whether  the  train  had  Jieen  diaan  op  "^ 
platform  or  not;  and  we  mwt  now  aooapt  K  ** 
that  neither  the  Tan  nor  the  oarriagea  for  the  pv/fi^ 
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1HBB  io.  a.  podtion  to  enaUeitlftB  hand^qqiagft  or  that 
iw4nflHiig»to>  be  plMvd  mbcn  tbsy  wertt  intended^ to. 
tedapMitoctlbr  the  pnipesM-ofrtha  JoaroDjb 

BI  nen  ]iij<Mlf>  to  be-dnMrina  infafenoM  aftto-tto 
iMWHwUaiiaaa  io'  point  ot  tima  of-  tlia  period-  aft  the 
fdiintiflfa  aidna  baforai  the  da||iiNfJ>afc  the  tminibF 
wtUli  ahe  intended  to.  toavel,.!.  ant  not  cartoia  ben^I 
.  daoidn  tbat  qnaatfon ;  on  tlia  cnar  bnod^  thti^ 
9  lon^  ttma  befose  thoidepaitora  06  the 
tnin,  and  to  oall  npon  tbe.  aeimntoof  the  oampaagr  to 
tol»ehaige  of  laggagacfor  the.  pnrpoaai  of  tfie  Joninaje ; 
on  tbe  other  band,  tbe  fact  that  It  waai  Clbriataiaa.B«e» 
tbnl»tbai»lltta|poainpai|yi  wm^  witlda.a\T0K9^iinu«tlme 
<iA  tba-anEival*  of  tba  plaintun  iaaninn  tiekato  for  tholx 
JfimMut^  aDdttha1»  tha|R  ware  moriiliig  nithiiilr  ob$aelio& 
a»dfeeKivTan«-lagg|n9a»  nitb^  raapao^  to^  wbichi  it;  ianot 
daniaili  that  the7i  were^.in.aei  deingt  aeting  to  pwanaaeei 
ofthfrOttlhaiity  ooofcceadion  them*  b^thein  eMple|r«w». 
am  ail,  gfaenmatoneaa  franiiwbleh  I  tUnk  it  i^bttbac 
infonedi  that  the  time  wae  ao«  toe.  leaf ;.  bnt^  ia.tKtbMl 
an  not  entiilad'  to'  apeenlate^  npan.  tha^  wattoi.;  tliia  i»i 
«MBttoUf  n^qpeation^ofi faat^  aid  tVeiUaii»dk][ad§e  ton, 
in<tliia^toataDee,.ai|eeifloaU)i  foand  thaft^  tkei  than  of  tbe. 
.  the>  Inggega'  to»tbe  flMtor  waa»  n>  waaanaMef 
avt  tfou  beteie  thei  dapaatoaaof  theindm^  It 
i-iiffienit  to  ai^that^  nith.  the  aaidaMar  batee  Um 
to  ^dklaht  I  baMr  adMttad^  it  ww>  not  e|^iio« bimitni 
entire  ett  that  eonekialoni 

JH^am.  wUle  I  entlrd|!r  agnm  that  tfa»^  dntf  ot  toe 

pwtMi».aediaeleeBd  bj  tlieeridMMr,.iarettbartvtnlB»'the: 

Innaga  to*  the  doalt-fooni,  if*  totrnateA  to'blmi  tof^the 

pHrpeaaa  of  depaait,.or  to  thertaatai  it  tovithflk  |Mritoiaa> 

ef  filer  jeona^  I  ann  att  a^  leaa  toi  nndiiitoud  bow  the 

^dBgnmetaneattbattbe.  taafaii  itr  nel»  at  the  i^tfora  oaai 

itbe^liabttitrof  the-  eenpMfii.    Aeanow  ttait  tfae^ 

■T^ana?  reeeiving'  lowraa-'fbr  the  pjinpaaotaofcthe? 

iemBomn*  ondi  that  tba^y  d«<  aoi  neaiire^  UilH;»-  fo«  tbe 

pnop  .tearoi  tbe  Janunej^.tlia  pieaaaoei»  8baeBoe.'Ot  the 

taaiii  itithe  ptottom  ia«  nallat .  nitbin .  th«  oonhiDl  of 

d.  not  ot  th»  jjmmngmj  fl^d  I-,  ewmot 

wUat  evidaone:  theiet  it  in.toiia  eaae-fmni 

i  it  oonlA  be  zeaaonabty  toftaned  the*:  the  pntaa 

L  be  aotfng  nithib.  the^  aeope  ot  bi»  Mtfaoii^  in 

heplamtfiffib Vafg8B§p ifi thetnin  wcretat the 

ptotfonasand  boTondi  it  if  titot  trato.  hadidDt.aone  up^ 

DndNifai  e  ooaipeDjR'nrigb^^  mahtt  a  oB8nUition«ir  tbejr* 

thaeiight'flt:  ''We  will,  not  reciive  Inggega^foP  ftteaia* 

foK^aitinttobMfDara  it  atorto"  ;,thay  a^  saf?  *'We 

^leeeive.  Ingsaga  to  betpMt oa<  m  tfealn.  wfaieh  baa- 

•yeteniTed  at  tbe  platfonn***    I  ahenld  vaiy  maeh. 

•doaUr  wUetber  any  Batttvj^  oompany.'toui  anjr  nnifornt 

jMMitaa  mm  to  tbepariodf  of  ttoie.  whieh.-  tbtje  aUeW'  to/ 

efaqpaa  liatoreaB  tbe*  ai*iMd>  of«  toe;  tnin  at  the  pftatlom 

«ndL ito  depaitmey    It  ia.enoagh^  beiaarciv ^to^aji  toat  in». 

-tbto^oaarnO'evidanee  oflaaj'iMh  pfeaMao^n»»B&eKt 

If  a^peoAtoinletenae^to  be  dertoad  ftomitbe  fteto  ae 
yauwcdie  tfaatcwhat  thoipeitor  did  in.  tlilamaa:WM^thef 
Qgdiumy  pwetieat  of-  toe  immgimfi,ih(m  B  ahonldvaa^'it; 
w«ald  toUatw  thati  tbe  aode  in  vhiah^  the  mmpmrf 
11— itoif  on.  ito  taiateeae  weai  to»  aaeeptthB.  paaaangata^. 
IwiOS^ee  at  tbe  anfnmee)  to.  theralatiBiaand^to  take>it:to 
itm  intandedJ  daaiinetton^  wlielliar  wttv  on  paauuupr 
^eoanrtop^y.at'.the  optib»ofi  the  paaaaaBP^.and  that  dnitogr 
^tto^gHiod  of  iPbafr.  LopM#  IUi,.dt8afilMw'*tbi»efaertv 
'^  it  fwidd:  be  in  tfaetenttodgrvofA  tb»-4Mingiinirfo0 
y  ciy  audi  am  pait  of^  t\m  xooraey^-  If.  th» 
r  at.  toe;  plettonn^  it:  voald,.  I  anpipaae^  ini 
OBmxmi  be  dialtitoitodi  aonwto/toe.twi  Mid. 
'  to"-  tbe.  pMBangec:  oarriagay.aevdlreeted;  but.  onee 
( pottaerbaerreeeivediand  aeeeptod.itaa'-Inggagete'ber 
and.  forwarded  bytoettiato  idtont  ta^atart^  it 
t  to  me  impoaiMe:  to  oaalaad,  oaAiIidomoftmadet* 
i  Dopm,  LJ.,  orrDay,.J.,  tot  oeatead^.that  itit- ooi; 
iafc  theeeoatodjp  of  tbet^  oumpaur  f»r  tba^prntpeaea  oi  tbe 
If  (the  pettaitrefaaad'  to  tidM^obasge^fthe 


Inggaga  the.  oompaagR  might  be  •  liable  for  refoaing  to 

I  oaicji  aoeordingito  tiiair  piofeaaedt  node  of .  ojuaiag^i  but 

'  might  not  be  Uabie  f ov  loae  ot  gooda  whleh  tbej^  saf ated« 

i  to  oarrjF ;  bat  whetbec.  the.  goitor  wonld  be  doing,  hia 

dntyiniefaiiBg  to  tobe  dhacg^ot  toe  loggfqif  daring, 

tbe  short  tmnctt,  onaetiDg,  in*  paaMumoe  of  bis  mastera' 

ovdejns».]a>the  rerji'^aeatlbiii  in-  ^batei    If  one  assomea** 

that  itwaa  oentaaiji  to.  his  duty,,  ot  ooniao  thei  oomganjF* 

woold  net  be  liable.;  it  it  waa  bis  doty  the  compaoiK 

wonld  be  liable^. 

I  Bat  why  am«  I  to  aseamoi  npoa  the  faoto^hese  put  in. 
pioel^tthat  the  posfiap.waa  aeltaft  ooatMif  to-  biakdat|v» 
and^iia-hapee  of  pamanaL  gtto«to  UuMelf,  undartoWng  » 
oonrBe.oL  barineaa  not  impqied^  npon.  him.  bjE^tfan  orsterar 
oi  tfaeiiaiiaiay'  oomgany  ?  I  eenlem,  formysel^J  sha«ld; 
dacw  the  same,  iafemiaa.  that  wae  dmwaibji'tbe  ooonty 
ooart  Jodge^r  bat  what  the.  defeadaotsiiia  order  toisncv 
oaed,,  mnat  eatoblisb  ia^  that  the.  oraiaty  ooart  jadga* 
oeald.net  by  law  have  daa««  aaeb  an  inferdnoa.  It  is 
aoggeeted*'  toatldm  •Ranah'e  phraae,*ia*a8Waft  tlte^  poater 
wtietbev  boR  bagaoald  be  aato^  exbibitod»a  eonaotbuf- 
natsttoat ahe waeashiagi ai favonr^  ami  not ioaiating. on 
hmyrigbtoaa  a^pasaawgoK.  I  admit  that.  the^wmKl  "it," 
gmmauitkallak  aaithe  efidanoe  ia  repartod.to'aa,.a|9eaia 
toreieatothevbagibntLthialawhatliBaMBnnoh  meant 
was  the  laggage,  both  ran  and^  baod  logglige,  upan^toe 
trolley,  Bat»  ^idmteTe»  Hm  Boaab  meaat^  I  think  ahe 
might  hare,  aakediwlth'  eqnak  foioe*  whethea  tbe  taain*. 
woald  avrtfe  aaf al|»  at.  ito  doattaatien ;,  aadt  I  do*  not 
toinfe  eltoer  her  qneattoa*  on  toe  peitai^at  leplf  wenUl 
bave.aaR!tedtoe^ooataaet  reUitiWtfrot  the  paittea*  The) 
truth,  ia  that  toithe^eendaotoi  baainem^more  oootraota^ 
ate  made  byrthe  undaastaed  oonaae'Ot  bnatoesa  than* are. 
eter  redueed.into  wiitina^  ok  eren.  into,  apekea  words  at 
all;.  anAXtbiok^thatk  wheat pet^e  hold  tbamaalveaoat 
|aa  oarrieta,  and/  meatoa  loggfige  at.  a.  plaaa*'  lagnlarlir' 
agpatoted.  to  reaaire  laggage-  for  thai  garnaaaa  of  a. 
3ourne3b  tbajx^  nraat  lia  mideastoed  to  moeife  it  ae^ 
oarrieve  nnlam  toagr>  gtra*  notioa  to  the  peraens- from« 
I  whom,  toegr  Baoeive  it .  that  tfaagr'raeeivei  it  in  aeme  other* 
loapMtjti*  Dtmafr'beiaaiditbaiXoaghtnot  to  diaregjird^ 
toe  ezfatewoa.  of  the  ohadMBDaim  ayaluiu^.and;  toaf;  tbe* 
reeaipt  bgi  tbe  oempanje^a^  smsuuta  im  saaDeptiblt  of.  twa 
iataspaetatittna*  L.  adqiii^  that; tUa  ia  se^;.  toot  to  this 
ease  HCrs.  Bmaahr  at^oaee  lafonaed  the  poitev  that  the: 
pemanteao^  aad^ther  luNnper|,ariiall  ae  the  Oladstone 
bagi  weiat  to-  be  pat  into*  thai  tvain*;  aad  L  a^ree  wito 
Ltodtoy^  luT. , , that-  tha>  oompaayfa  notloaa  and.  diveatlena • 
to  theia  seanmAa  are  iataadad.  to^  agply»  and  aQamtbeirf 
trae oonstmetlDn deepplyv-to laggage  reeaifed#fDstpar^ 
poaaa  of  depeait,,aad^not.for  pnrgoseaiof  ttaaalt^.aaiiit 
is  upaa^this  iiaat4if  toe oaae  that  £  thinkvtbe  flndtog  of. 
thelearaed  Jodge- is  eDnolwiva)egaiaattlM4aiMHUmt» 
whan.be.fUida.that.toe  tine  of  totanating  toe  laggtg«»  to 
therpoBtor:waa«  a*  reaaaaabletoiid^  piroper  time  bafeaa.toe 
dagMtasa  of  the.tialn«.  Qnoe^thatpieppaitlen  iaiaaaepted. 
aaoonelnaivalj^feaadf  ifcsaema.  to^  me.  that  the  law  that 
weald  be.  laid*  dawn,  by  toe^  minadtyt  of  the  Ooaiir  of 
AipgfBBl  wonUUaamant  to  thla^.tbat  ahgaaaaogea.  biiogling 
hiar  luggage  fonoaniag^  a  aaaaenabla  and  ppnpea  tloie 
balare'tbe.deiMHrtaie  at  tbe  train^y  wUat  the  loggege 
ia-  tor  bei  oandad  oan  eafbioa  ne)UabiU^  upon  toe  eom- 
panyf  to  raapeat  ol»  hie  luggage  emapt  it  ;isplaaed  in -.tbe 
cloek«ffoea^aeia»pieliariaaKy  to  toe  traasit^  and^a-reesipt 
,  given  faa  tbe  aaaaai  And;  even.  tUa. inadaqpately'geprc* 
laeatotbe  difflooltgr^of  the  emteatlen,  sinoe.it is  obTions^ 
from  tha  noMoae  pnl^  to  evideaoa,  that:  the  cloafeproom 
tlohetoaad  reeeipto  import  that  the.  pasaaagar  who  baa 
deposited  bis  laggage  in  the>  atoate  room'  ia  eKpeoted^to 
gatlt^oatiagato  from. that  same.  okMh^ioem^ end  if/ he 
I  wishes  to.  travel.  naiatiag»i&.ooaamit  it  to  toeonalodjyof 
I  the  oompaiqp.afteD  he  haanao.  tabaBt  it  out    It  wonld« 


i-seem,  therefore,  to  tovolve  tois  propaaltton^  ttoit.  for* 
I  paroela  oarried  in  the  passenger  oarriagea  the  railway 
N  oomipaij  nerer  oan^be  liabto4*^L. 
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I  do  not  know  that  it  is  absolutely  neoeasary  In  thie 
0886  to  determine  what  is  the  exaot  contract  between 
tbe  company  and  the  pasBengerSy  tinoe  the  learned 
judge  haa  found  negligence  against  the  company,  and  I 
do  not  understand  tibat  there  Is  any  difference  of  opinion 
among  us,  that,  if  there  was  any  contract  to  take  care 
of  the  bag,  there  is  sufficient  OTidence  of  negligence. 
But  I  muBt  express  my  opinion  that  the  Tiews  expressed 
by  Lord  Truro,  Jetvis,  O.J.,  Williams,  J.,  Orowder,  J., 
Willes,  J.,  Keating,  J,,  and  Montagu  Smith,  J.,  do  not 
appear  to  have  had  sufBoient  weight  given  to  them:  see 
Richards  ▼.  London^  Brighton,  and  South  OoaifBailway 
Co.  ;  TaUey  v.  Qrtai  WutUrn  BaUtoay  Oo,,  19  W.  B.  154, 
L.  B.  6  0.  P.  44 ;  Butcher  ▼.  Hovih"  Wettem  Railway  Co., 
3  W.  B.  409, 16  0.  B.  13 ;  by  the  judgment  in  the  Oourt 
of  Appeal  in  Bergheim  t.  Chreai  Ea^em  RaUvKiyCo, 
All  these  learned  judges  appear  to  me  to  adopt  the 
view  that  a  railway  company  in  accepting  a 
passenger's  luggage  for  carriage  in  a  passenger 
train,  and  in  the  carriage  with  the  passenger  himself,  do 
enter  into  a  contract  as  common  carriem,  modified  only 
to  the  extent  that  if  loss  happens  by  reason  of  want  of 
care  of  the  paaaenger  himself  who  has  taken  within  his 
own  immediate  control  the  goods  which  are  lost,  their 
contract  as  insurers  does  not  apply  to  loss  occasioned  by 
the  passenger 'a  own  default. 

In  Bergheim  v.  Oreat  Eastern  Railway  Co.^  the 
Oourt  of  Appeal,  commenting  upon  the  case  of  Ihlley 
V.  Qreat  Western  Railway  Co,,  do  not,  I  think,  quite 
accurately  represent  the  judgment  of  the  Oourt  of 
Oommon  Pleas.  In  TaTUy  v.  Qreai  WeOem  Railufay 
Co.  that  judgment  expressly  assumes  the  general 
liability  of  the  company  as  common  carriers,  but  that 
the  general  liability  was  modified  by  the  implied  con- 
dition that  the  passenger  should  ure  reasonable  care, 
the  fact  being  that  the  lof s  was  caused  by  his  neglect  to 
do  so,  and  would  not  have  happened  without  such 
negligence.  The  negligence  in  question  was  leaving  his 
portmanteau  in  a  carringe  unprotected  by  his  presence  ; 
it  was  found  at  the  end  of  a  journey  cut  open  and  its 
contents  rifled  in  a  carriage  which  he  had  originally 
travelled  in  as  far  as  Swindon,  but  which  he  had 
negligently  omitted  to  re-enter  upon  leaving  the 
refreshment  room  at  that  station.  It  is  obvious  that  if 
the  court  were  right,  that  the  general  liability  of  the 
company  was  modified  by  the  undertaking  of  the 
passenger  to  look  after  hia  own  luggage  while  it  was 
in  the  passenger  carriage,  he  had  omitted  that  duty. 
But  suppose  the  loss  had  happened  by  reason  of  some 
circumstance  which  would  have  been  no  breach  of  that 
modifying  stipulation,  could  it  have  been  contended  that 
the  company  were  not  responsible  as  common  carriers, 
becaiise  they  were  carrying  for  hire  in  one  part  of  the 
train  and  not  in  another  f  If  the  view  thus  assumed  is 
tbe  correct  view  of  the  law,  and  I  think  it  is,  the 
moment  the  porters  received  Mis.  Bunch's  luggage, 
whether  van  or  hand  luggage,  they  received,  for  caniage 
to  Bath,  all  the  luggage  of  the  passenger;  they 
received  the  van  luggage  to  be  put  into  the  van  ;  they 
received  the  hand  luggage  to  be  put  into  the 
passenger  carriage ;  and  I  think  the  learned  judge  was 
entitled  to  infer  that  their  practice,  and,  therefore,  their 
contract,  in  receiring  hand  luggage,  was  to  put  it  into 
tbe  passenger  carriage,  or,  if  the  railway  company  did 
not  then  bring  up  the  train  to  the  platform,  to  take  care 
of  it  until  the  carriage  was  drawn  up  and  in  a  position 
to  receive  the  hand  luggage,  which  in  my  view  the 
porter,  as  the  agent  of  the  railway  company,  had  accepted 
and  received  for  that  purpose. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Oourt  of  Appeal  was  right,  and  I  move  your  lord- 
ships that  that  judgment  bo  affirmed,  and  that  this  appeal 
be  dismissed,  with  costs. 

Loid  Watson.— This  appeal  brings  np  for  considera- 


tion the  dedsion  of  a  county  oourt  judge,  irhish  tiw 
higher  courts  and  this  House  have  no  ]urisdi«iio&  to 
review,  except  iu  so  far  as  it  involves  prindplfli  o(  lit. 
It  is  impeached  upon  this  ground  mahilf  ,  that  ilim 
was  no  evidence  before  the  learned  Judge  from  wM^ 
could  be  reasonably  inferred  that,  at  the  time  wha  ft 
disappeared,  the  respondent's  Gladstone  bag  hadiM 
delivered  to,  and  waa  in  the  possession  of,  the  appdnt 
company  for  the  porpoee  of  carriage.  Tbe  sTidaHe,! 
is  said,  points  to,  and  only  warrants,  the  oonelniioifti 
the  bag  was  iu  the  custody  of  a  railway  pottsr  ai  Ma 
for  the  respondents. 

In^tifeAerv.  LoMbnandSouth-WeOem  SaUwoyOi, 
16  0.  B.,  at  p.  28,  Jervis,  0.  J.,  observed  in  ref  ers&ee  total* 
gagewhich  had  been  conveyed  in  the  same  carriage  with  Hi 
owner;  ''that,  though'  not  'in  express  terms  sagnM 
into  it,  it  is  a' part  of  the  contract  of  a  raflwaj  oompsij 
with  its  passengers  that  their  luggage  shall  be  diUmd 
at  the  end  of  tbe  journey,  by  the  poiters  or  leifialiflt 
the  company,  into  the  carriages  or  other  meaai  U  oob« 
veyanoe  of  the  paaseengers  from  the  station." 

What  was  thus  said  of  the  termination  applies  equDr 
to  the  commencement  of  a  railway  journey.  la  tke 
ordinary  course  of  business  a  passenger's  IngW  ^ 
received  at  the  entrance  to  the  station  by  the  MiTttti 
of  the  company,  and  is  by  them  conveyed  ettherto  tke 
van  or  to  the  carriage  in  which  he  intends  to  tmid.  I 
do  not  mean  to  say  that  railway  compsniai  m 
under  any  statutory  or  other  ^obligation  to  provide  tkit 
accommodation ;  but  they  find  it  for  their  iatflnit  t» 
do  so ;  and,  in  taking  charge  of  Inggage  for  thaiepB^ 
poses,  their  servants  act  within  the  acope  of  their  ioflW 
authority.  Their  duty  is,  according  to  prevaiifaig  m^ 
limited  to  tbe  transport  of  passengers'  luggage  flea 
the  vehicle  which  bringe  it  to  the  station  to  a  tiaii  iw 
is  about  to  start,  and  doea  not  extend  to  their  tM 
charge  of  luggage  which  cannot,  in  any  !•"■* 
sense,  be  considered  as  in  actual  coarse  of  taadL  A 
may  bo  that  railway  porters  do  aometimea  undtftite  v 
charge  of  Inggage  which  is  merely  intended  for  M^ 
transit ;  when  they  do  so  they  exceed  the  limits  Q<  vf 
implied  authority,  and  in  that  case  their  i)ww"« 
cannot  be  regarded  as  the  possession  of  their  em^»f» 

If  the  respondents  had  gone  to  Paddington  Statifla* 
noon  of  the  S4th  of  December,  1884,  and  had  ttow 
their  Gladstone  bag  with  a  porter,  in  order  that  it  nP* 
accompany  them  on  their  journey  to  Bath  by  the  fe^ 
p.m.  train,  I  should  have  had  no  hesitation  J^Jim^ 
that  the  appellant  company  had  not  become  reeposAa 
for  its  safe  custody  during  the  intervaL  In  that  fla> 
it  would  have  been  in  accordance  with  weH-bg' 
practice,  and  therefore  an  implied  term  of  the  N**' 
quent  contract  between  the  partiea,  that  the  ^"^tj/^ 
were  not  to  be  liable  unless  the  luggage  wsi  d4 
deposited  in  the  office  provided  for  that  purpoaSi  » 
the  other  hand,  if  the  respondents  had  arrifsd  at  v 
station  at  4.55  p.m.,  I  entertain  aa  Uttie  doubt  tiiattie 
delivery  of  their  Gladstone  bag  to  a  porter,  ^^  ^^ 
pose  of  its  being  conveyed  to  tiie  oaniage  ^ '^J'^tJ 
were  about  to  travel,  would  have  made  the  poseseaaa  " 
their  porter  that  of  the  appellant  company. 

Whether  passenger^s  luggage,  delivered  to  a  bW 
porter,  is  iu  his  ponession  for  present,  oi  necely  vV 
view  to  future  transit,  is  necessarily  aqueetioa  ^rj^ 
depending  upon  the  ohNmmstancea  of  the  osss.   w^ 
companies,  as  a  matter  of  faot,frequentiy  ptovUtH'r 
travelling  public,  not  only  booking  offloes,  butiJ^ 
ment  ropms,  and  other  oonveniencea ;  and  pssseagv  ^ 
merely    avail  themselves   of   such    accomnwdiW* 
incidental  to  their  use  of  the  railway  cannot  t>** 
have    temporarily  ceased  to  proeecnte  their  y^^ 
Bergheim  v.   Qreai  Ea$tem  RaUway  Co.  ie'f: 
authority  to  that  effect.      It  is  laspoesiUe  »gZ 
precise  limit  of  time  prior  to  the  atatting  of  ^^Ti* 
train  within  which  the  company  are  to  bs  fi*" 
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paasaoget's  laggage  delireved  to  their  lerTants  for  con- 
Tejanoe  by  it,  and  beyond  which  they  are  not  to  be 
eo  liaUe.  In  my  opinion  the  oompany  an)  reeponslble 
for  higgege  deli? ered  to,  and  in  the  oostody  of,  their 
MTfants  for  the  purpose  of  transit  whenefer  itoan  be 
ressonably  predioated  of  the  paasenRer  to  whom  it  belongs 
that  he  is  actually  proeeenting  his  jonmey  by  rail,  and  is 
not  merely  waiting  in  order  to  begin  its  prosecution  at 
some  f  ature  time. 

la  the  present  oaae  the  etidenoe  shows  that  the 
female  respondent  arrited  at  Paddlngt^n  Station  forty 
minntes  before  the  traia  by  which  she  and  her  husband 
tmvelled  was  timed  to  start.  She  gave  her  luggage  into 
the  charge  of  one  of  the  appellant  company's  porters, 
saw  pert  of  it  labelled,  and  directed  the  porter  to  place 
the  Qladstone  bag,  which  was  not  labelled,  in  the  same 
compartment  with  herself.  The  rdspondent  then  left  the 
platform  and  went  to  the  booking  ofiioe,  for  the  purpose 
apparently  either  of  taking  her  ticket  or  of  seeing  that 
her  husband  procured  it  for  her.  She  there  met  her 
huiband,  who  had  taken  a  ticket,  and  on  their  return  to 
the  platform,  about  ten  minntes  after  her  arrival,  they 
foond  that  the  labelled  luggage  had  been  placed  in  the 
van,  and  that  the  porter  and  the  Gladstone  bag  had  both 
disappeared.  In  tiiesc  circumstances  I  think  the  county 
court  judge  might  reasonably  come  to  the  conclusion  that 
the  bag  continued  to  be  in  the  custody  and  poeaession  of 
the  respondents  for  the  purpoees  of  present,  aad  not  of 
fatnre  tran>ie,  from  the  time  when  it  was  delivered  to 
tlieir  porter  until  its  diaappearance. 

In  the  argument  for  the  appellants  considerable  stress 
was  laid  upon  the  fact  that  at  the  time  when  Mrs.  Bunch 
left  her  luggage  upon  the  platform,  the  Are  o'clock  train 
had  not  come  alongside  it*  That  circumstance  does  not 
seem  to  me  to  be  very  material,  because  a  passenger  can 
have  no  personal  knowledge  of  it  until  he  reaches  the  plat- 
form. What  appears  to  me  to  be  a  matter  of  more  oon- 
aequenceln  the  present  case  is,  that  it  was  Ohristmas  Ere ; 
that  there  was  a  great  crowd  of  passengers  intending  to 
trarel  by  the  train  in  question,  and  that  the  servants  of 
the  company,  as  might  have  been  anticipated,  were,  at 
the  time  when  Mrs.  Bunch  arrived  at  the  station,  inviting 
passengers  to  take  tickets,  and  receiving  their  luggage 
for  the  purpose  of  its  being  put  m  the  train.  I  attach 
no  importance  to  the  question  put  by  Mrs.  Bunoh  to  the 
porter,  or  to  his  assurance  in  reply,  that  her  luggage 
would  be  quite  safe,  and  that  he  would  put  it  in  the 
train*  A  conversation  of  that  kind  could  not  alf  er  the 
oantractual  relations  between  her  and  the  company. 

Ou  the  assumption  that  the  appellant  company  did 
become  responsible  for  the  safe  keeping  of  the  bag  in 
qaeetioo,  it  was  argued  on  their  behalf  that  there  was 
DO  evidence  before  the  county  court  judge  to  justify 
the  inference  that  its  loss  was  due  to  their  negligence. 
Upon  that  point  I  am  of  opinion  that  the  evidence  was 
aoffictent  to  sustain  the  inference,  but  I  am  by  no  means 
asitiafled  that,  in  order  to  entitle  them  to  judgment,  the 
jrespondents  were  bound  to  prove  that  the  appellants 
had  been  negligent  That  depends  upon  the  nature  of 
a  sail  way  company's  contract  liabili^  for  hand  luggage. 
Including  in  that  term  heavier  articles,  such  as  are 
oommonly  put  in  the  van,  when  these  are  {Aaced,  or 
inlimided  to  be  placed^  with  the  assent  of  the  company's 
aervants,  in  the  carriage  in  which  their  owner  intends  to 
travel,  as  well  as  lighter  articles  which  are  generally,  if 
nofe  InTariably,  carried  beside  him. 

It  does  not  admit  of  question  that  paasengerd'  luggage 
duly  delivered  to  the  company's  servants  for  carriage  in 
the  railway  van  remains  during  its  transit  at  the  risk 
of  the  company  as  ooanum  carriers  ;  but  it  has  always 
been  held  that  it  would  be  unreasonable  and  unjust  to 
make  the  company  liable  as  insurers  in  cases  where  the 
paeteoger  has  assumed,  in  whole  or  in  part,  the  custody 
and  eontrol  of  his  own  luggage.  Whilst  they  have  been 
la  agieement  to  that   extent,    eminent  judges   hate 


differed  as  to  the  nature  of  the  contract  under  which 
hand  luggage  is  carried,  some  being  of  opinion  that  it 
is,  from  first  to  last,  a  contract  to  carry  such  luggage  on 
the  same  terms  as  its  owner — that  is  to  8%y,  with 
ordinary  care — others  being  of  opinion  that  it  is 
throughout  a  contract  of  common  carriage,  modified  by 
the  personal  interference  of  the  passenger.  Whichever 
of  these  views  be  accepted,  it  is  manifest  that,  in  many 
instances,  the  resulting  liability  of  the  company  will 
be  precisely  the  same ;  but,  according  to  the  seoond  of 
them,  the  full  responsibility  of  the  company  may  revive 
on  oecaiions  when,  from  causes  incidental  to  his 
jonmey,  the  interference  of  the  passengdr  ceases  for  a 
time,  and  hie  hand  luggage  is  committed  to  the  exclusive 
charge  of  their  servants. 

At  present  the  ruling  authority  upou  this  point 
is  Bergheim  v.  OreeU  Eoitem  Railufay  Oo,^ 
where  it  appears  to  have  been  decided  by  the  Oourt 
of  Appeal,  consisting  of  the  noble  and  learned  lord 
opposite  (Lord  Bramwell),  the  present  Master  of  the 
Rolls,  and  Cotton,  L.J.,  that  the  contract  of  the 
company  with  respect  to  hand  luggage  is  merely  to 
carry  with  ordinary  care.  Gotten,  L.J.,  who  delivered 
the  judgment  of  the  court,  said: — '*The  company, 
therefore,  must,  aocording  to  ordinary  prinoiplcfi,  be  held 
liable  in  respect  of  these  goods  as  bailees  for  hise  and 
contractors  to  carry,  and,  therefore,  liable  for  loss  or 
injury  caused  by  negligence,  bat  not  otherwise;  the 
company  have,  in  fact,  the  same  liability  with  respe3t 
to  the  carriage  of  those  goods  as  they  have  with  respect 
to  the  carriage  of  the  pasaenger  himself.  This  is  our 
view  on  principle."  The  observations  thus  quoted  were 
directed  to  the  epacial  case  of  a  passenger's  luggage 
whioh  bai  been  placed  at  his  request,  and  with  the 
assent  of  the  company,  in  the  carriage  in  which  he  was 
to  travel;  and  the  le trued  judge  possibly  did  not 
intend  to  extend  the  principle  to  luggage  in  the  exclu- 
sive custody  of  the  company's  servants  for  conveyance 
to  or  from  the  carriage. 

However  that  may  be,  I  prefer  the  principle  which 
appears  to  me  to  have  been  adopted  in  Bichard$  v. 
London,  Brighhn^  and  South  Goaat  Railway  Oo.  and 
Butcher  v.  London  and  Bouth'  Wutern  Railway  Oo.  I 
think  the  contract  ought  to  be  regarded  as  one  of  com- 
mon carriage,  subject  to  this  modifioation,  that  in 
respect  of  his  interference  with  their  exclusive  control 
of  his  luggage,  the  company  are  not  liable  for  any  loss 
or  injury  oocurring  during  its  transit  to  which  the  act 
or  default  of  the  passenger  has  k>een  contributory. 

I  am,  therefore,  of  opinion  that  the  ordsr  of  the 
Oourt  of  Appeal  ought  to  he  affirmed,  with  oosts. 

Lord  BBAMWBiiL.^It  is  the  custom  for  English  rail- 
way companies,  at  all  cTents  for  the  appellants,  to  have 
porters  at  the  entrance  of  their  railways  to  receive  the 
luggage  of  passengers  and  convey  it  to  the  van  or 
carriage  In  which  it  is  to  be  carried.  Whether  this  is  a 
duty  imposed  on  the  companies  or  a  voluntary  act  on 
their  part  is  immaterial.  It  is  a  duty  they  undertake, 
at  least  this  company  does,  and  must,  like  other  duties, 
be  performed  with  dcill  and  without  negligence. 
•  What  is  this  duty  P  I  have  said,  to  carry  the  passenger's 
luggage  to  the  van  or  carriage  in  whioh  it  is  to  lie 
QSjnried.  We  all  know  that  large  packagee  are  taken  to 
the  luggage  Tan;  smaller  paiScages  (oftsu  much  too 
large  for  the  comfort  of  other  travellers)  are,  it  requested 
by  the  passenger,  taken  to  the  carris^e  in  which  the 
passenger  is  to  be  carried,  either  that  he  may  make  use 
of  it  or  take  personal  care  of  it,  or,  more  frequently, 
that  he  may  hasten  away  with  it  without  waithig  for  it 
to  be  given  out  of  the  luggage  van.    There  is  no  f  nr- 

Ither  duty  or  professed  duty  that  I  know  jof • 
If  the  passenger  arrives  before  the  train  is  at  the 
platform,  whether  of  a  terminal  station  or  not,  the 
porter  may  oertriuly  .refose  to   do   moie   than   take 
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tb9t  luggftge  00  to  the  platfomi  and  leaire  it  thefe  in 
obaige  of  the  paesenger.  Of  coane,  if  the  paaiengar 
mntato  gfit  bia  tioket  and  says  so^  the  poiter masit'taka 
th«Jagg»gerO(i  to  the  platform  and  wail  and  see  t»  it 
til  tbepaeBengerrhas  got  his  ticket  and^Mmss  to  sae*  to 
itiiimseU. 

If  thefe  is  any  daty  beyond  this^  it  is  nuite  than  I 
know  of»  or  sTor  heaod  of ;  I  mean  any  osdinary  duty^ 
There  canx  be  no  duty  on  the-  company  or  'the  poctar; 
when  the  train  is  not  at  the  platform,  to  take  oacevf 
the-. luggage  till  it  comes.  If  there  is  -an  obligation  to 
do  this  for  five  minutes  there  is  an  obligatioo  ta  do  it 
for  as  many  hours^  Every  one  knows*  it  is  net  so ; 
eieiyone  knows  that  a.eloak-room' is  ptoiidedfor  thh 
custody  of  luggage  that  the  passenger  wants  ta»  have 
taken  care^of  till  it  can  be  put  in  the  carriage  in  wUch 
it  is  to.  be-  carried^  If /this  is  ^  true  of  lunpgage^to  be 
oeiKied  in- the  luggage  carriage,' and  that  is  not  tfaeie^  it 
ia equally itrue  of  luggage  to  bo-earried in  the.  passenger 
oecriage  when  the  passenger  ie  not  thens.  II  the  luggage 
cmriege  is -not  there,  the  porter  is  not  b6und  tatake 
ohaig0.'o£ithe  luggage  till  it  comes.  Of  conrse,  ifi  be 
says  netbingy  but.  takes  it,  and  it  is  labelled  fort  its 
destiiHition,  and  left  in  bis-  charge^  the  paewager  may 
wellBi4>pose^  and  haa  a  right  to  suppose,  that  the  com^ 
paayhas  taken  charge  of  it  for  the  journey.  The 
passenger?  cannot  tell  whether  the -luggage  carriage- is 
tberei  or^  if  not,  whether  the*  company  is  not  content  to 
take  it. to  a  plaee  where  it  will  be  in  readineseifor'the 
tmin  when<it  comes,  and  .be^ taken- care  of  meanwhile* 

So,,  with  xespfet  to  an  arilole.io  be  put  in  the  passenger 
caRiage»  if  .the  passenger  shonldt  suppoee  a  .tmin  he 
meeatito.  go-  by  was  at  theTplatfermv  and  walked  to  it, 
and  the  porter  said  nothing,  I  should  say  that  the 
pasMttger  would  have  aright  to.  suppoee  that  the  corn* 
peey  had  taken  charge  ofi  the-  pasoel,  and  was  taking  it 
to  his  intended  cecriagt.  But  if  the-  poster*  said  of 
luggage  intendeds  for  the  luggage  carriage,  "That 
carriage  is  not  here,  you  must  look-  after  your 'luggage 
yeuraelf,"  and  tbcpeaaengfir  doee  nohlookefter  ity  there 
would  be -no  pretenoe  far  saying  the'oompany  weeltaUe* 
The  same  thing  ia  true  of -luggage,  te  be  pat  in-  the 
passenger,  carrisge.  It  mnse  be  reammbered  thai 
1008*0^  to  .go  in  the  passenger  eaniage,  is  to  go  in  the 
same  osrriage  aa  its  owner;  the  paesenger*  Sonpose  a 
tcaia  at  the '  platform,  the  passenger  •  says,  '*  I  >iraat  tfaie 
i»  tbe.oaMiage  with  me^"  the » porter praeeedserith  the 
paneVtotthe  train,  the  passeegen  goea'samewherei  else^ 
not  forii«dnateor  so,  but  for  eenmsenrible  time,  fire 
ot  ten.  ffltaitesf  prrhape  helf  an  hour.  Would  he»  hare 
a  right,  to  complain  if  hie  parcel  wae  pkMnd^  near  the 
train  the  passenger  said  lie  was  going  by,  or  taken  to  the 
loat  luggsge  room  f  I  say  ^e.  If  hawmikl,:  owwiiat 
gwmnd^  Hie>:mnat  know^thatt  by  not  .foUowkig  and 
tahing»hie^ea» he>wea. attempting  te.impeee  a  bnrtlie& 
on  the  oompeny^  sewants  ?whicirhe  bed  no*  risotto* 
impeaei'  Ite.  Bunch  knesr^thatt  She  dUrnot^s^^ 
'<  You.  most  take  case  of'tfaie''  or^^Itwanitegoand 
maafenr  kuaband^'  but  asirii  wtMtkaecthb  bag  wilt  be* 
saiil*.  Itrwfll  be'said  ;that.it.ienohte  be e^peatai  tkah 
she  would'epasktwith'tkepaBoisien  of  a  inwyeiv  ot  kwMP 
the^lam^  I'  agrees  but 'I  sagr  that,  tnatiog  thieprao- 
tieally,  shekaew^^ersi^bedyteowB,  that  eke  wnsnefchigi 
te  m  fkeoBTf  for  simnithing  ;to/iAJBh:  ahe^had^  no*  ri^^ 
DoeenniMiebaliflrethatif  tbepealerthad  uUifi**1  cam 
tatasyoMr  luggage  to  the  laggage  cawJage^nd  lt.wiiH,.be 
talnreafwoVbtti  ye».  uMst -take7«aie*oCriwkatiis  te  ge 
witfi  y«n»tiiLyou  haveiakan  yonr  pkne/' I  siy  If  Jie  kaA 
8aidi»thii^iaa»he  oughtftohaneddoey  wenldi^anyenebe* 
libw  shaiKOttid  kanaeay  righ*  tneemplaHsioc  haeeibeeB 
•napriaedi  akM^  letrit  -  bevremeaibeaed  thai  ski  kkew 
^  that  it  wae  naaiaMiv  toiigft.  aanie  paoariasierr  engage 
^  nHAitlRNn  the^finainr  othinauid  neee  >ihan'tke  ordiflary 
*  enBagSBBBnnioinaflMvtQf.  wiHn«ia  taneeEUggageai*  I 
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•  a  promiae<  or  oontraet  by  fate  for  hfaassU  oftln  afpii- 
lants.    Certainly  ithere  wasnooonsideiatiouforit.  AS 
it  amounted  to  waa«elatementJol(iBtSBtioa— aboiikg 
out  of  anezpeeialion^     '^WIU  it  be  safsf"   «0|, 
yes;  I  wHI  look  after-  it;''    AIL  that  tUa'.nusnHit 
wiUbesBle,  for  I:  shall  locdr  after  it.   Imj^kmm 
wiwt  the  poiter  said  did  net'  imppsee  &  daty  a  As 
appellants  which  did  tnot^ otiibrwise  eskt,  thsbwktr 
existed  in  the  appellants  other  than  toeairytiisk^lD 
the  carriage  in  whioh  she  took  her  ptaee  if  sis  toil 
forthwith  ;  thatifsho- did  mot  take  her  plaeaeti 
the  porter  oonld  not  giro  the  parcel  ints  her  ckf 
•there^  she  lefr  it  in  the cereof  ae.poelet»atUMi m 
risk;    I  say  ehe  knesr^tUa^  aalaehewni^brhariqialla 
to  the  porters  and  by  beraaoepianee^  his  bIsUmA 
A  word  on' the  jadgmeni'below    LorA: Brim- 0911 
'*New  eomee  the  ceae  of  luggage  wfaishi is «nDl tip 
into  the*Tan«      U&e  poateae  take  posM^ka.of  mk 
luggageat  the  -same  tima>  tkai^theytafceiKMMahiflt 
the  other,r  and  Uray  take  it  .on«  to  the  piailnBuorik 
«arriege4    Daringxthe  wkbte  of  -  thai  time  itis  is  pmai 
of^^eonveyance  to  the  pblaaite  wUA  the. TeMsgcii 
f going,  and' lis  in  tpoiaiaiienaol.ayssi'inBt'ot  tksfdsf 


company.^'  Beat  bo,  bni  thai  ie*]aat  wfaatitUstsgwi 
noil'  Tbbre  wnei  a:'tlBaB(<daikig>r>wMdh  it  manrth 
procees  of  •  ceiieeyBMae>t  at  ttem-  dnrfasg  widok  it  m 
staihmary^  duiteir.wbinh«tke  peiini  had  midrliewali 
guard  it.  IA»rd  Eahor  sayec  '^The«qQSstioar-kMd|dki 
therewse evidence  uponc!  which  theeoountyeantj^p 
might  reasonably  find  for*  the.- pUiaCifb/*  Britend 
wbatP  Bvhienee  ot.  seow  faation  wMsh^bac^ 
reaeenabl^  se  find f  What: faatf  We  kmaa alAi 
faets.  Liiidlay^  L^J^  si^e<:  **U  seems *te>iaaftik4ii 
case  of  tranaii,  nob  of  intrusttegt  toothe  psita-ii'f 
sense  other  than  thnt  in  .which*  !efaiythiflg>  pafe^hkii 
hands  is  intrusted  tehimj  Iti89air«teie'thsismii<* 
short'time  <luiing  whioh  itrwonUk  naidieasaaiy" 
hiar  aotuaUy V  to  keep-  wattkig-*  on?  rriling  •  m^im 
Thnre  was  a-skerididay,  but  ai  delay  so^akid^"^ 
make  it  Utterly  unroaeenable  te  eoppose  thei«Mi«P* 
to  beheld  to  be  beyond  the  ecepeof  htedirtF  ^* 
not  essential  to  say  mow  than'  thkv  thai  tbsp«iv*| 
aeting  withfai  the  seope  of  hie  empleymdot'iBtilHI 
the  luggage*  in  the  way  he.  did  fism  the.Qih«»W 
train.'*  Now^tfaatiipratteiyT^wtdiedidnsldt^ 
tMwt  take  it  fronsthe  cab  tethe  trshu  Sa*F^ 
downandseidheweQld'gnaHliit.  awiitdiMeir  il» 
the  thne  befag>shert^:  ii  wae  to  be  a84ong«stiii1« 
was  away<  and  tnighi  fanae  bean  feHfy  ^aUatei^*^ 
if  the  plaintift  hadfinat  airifad^  I  agsae-with.  I^ 
L;J. :  •* It wna.nei  pasiof  the  enqiiiymsntel M»y 
totakeehargeof  loggagsft  esneph'dnriagKi«tM>f2 
ije.^  fiom^thneak  tofthe  ttaiuiT  Ikneaa  hjf  tbi^dBSI 
the  thne  whfah  i*  fifciy  anArenwnnhly  uuu,  nw"^ 
thnt«ianaUf;  andeasipivi^St; 

I  make  no  rennailrrair  otiiar" 
that,  th^  akew  «  geneMfn 
make  pewciliil  oempaniaa  liibhit 
theetheehnad,^  an  eftn^ffd^diw  ^m^jw^lkm  Sam 
JlmmMMBgi  mrntmntiAn    MmmtJUnmrn^lan  -fithnBr  aa^  Ibe  va 


tiawwKwe  emeaeeda, 
eeafliet  aanadrtigl/,^ 

I.  hane:noiruae^a 
aboot  bafimoBtSf'dtti    I  hsee 

'Of  theilieg  wka>»^Mter  BanrtTwiS' titAo^ijg 
husbands  the portar oanid^aad>iongliiiQ» ^M^ffS 
td<dase.  HaddwdeMBaoj^lftin^BnBuhiinwMil*'* 
ne  oanae  of tHxanplakiiL  Brddog  aa  hiMiiirhft^^ 
tmpoaene  d«^>«n  the  diftialiiHhi  iiiiiihi.diti 
wto^earfsii  BbAlre-tke* 
negHdiwina  'he  ^awMthTto  ont  a' do^iofrMil 
nnttdenesab  Ndt  thntr r  am  Bttf»  keia* 
nagUgenaerf  The  sum*  in 
the  qQastiaMla  ol 
nppellantii«re«  liBUadn^  tlilreamHl  die< 


i^ 
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Boon  ofLobm. 


Obbat  WBgromxr  Bahmtat  Oo.  «..  Buvob. 


Hovra  ov  LoRM. 


tlM!r4!«&  ttf  old  iitntlmitar  oiM0.  It  is  eertaaa  that  the 
potter  exceeded  &is  duty  It  he  made  the  defendants 
liabla,>aiid  I  aoypeee  other ^yoften,  from. good  nature  or 
the  hope  ct  a  tip,  win  do  the  mum  agaiu,  tboi^h 
eaEpreeily  iorhlddeii  as  this  man  was*  The  result  of 
id»t  took  place  k  that  the  diifendants  are  lia51e  for  not 
taking  oare  of  the  b^  doling  the  time  it  did  Jiot  suit 
JiiB.  BoBoh  to  do  flo. 

I  eannot  pretend^  a  doubt  an  the  ease.  Kor 'ean  I 
judewtand  the  >re|peated  a^piaseion  that  the  oouuty 
ooort  Judge  might  And  tas  ihe  BQ— an  .ezpretsbu  that 
Impofli  he  might  haire  fo«nd  otherwiie.  Hoir  oai&'that 
Jbe  whsa  the  aetual  facts '«ie  not  in  dispute,  nor  the 
coBolaiiaDe  to  Jw  draim  from  them  F  I  hold  that  the 
JadtgoMnt  is  wrongs  a»d  ahould*be  retcned. 

Loid  HBB9C&>£L.--^I^>  iippeil'lies  in  this  case  from 
any  conolneion  of  fact  arrived  at  by  the  oonnly  'court 
jodge.  It  is  only  if  he  has  erxed'in  law  that  hie  judg- 
ment can  be  questioned.  The  single  point,  therefore, 
which  has  to  be  determined  is,  as  it  seems  to  me,  s^hether 
Urare  was  any  cTldence  to  warrant  the  conclusion  that 
^e  plaintiffs  luggage  was  lost  owing  to  a  breach  61 
obligation  on  the  ,iMrt  of  the  defsiidants.  'It  is  not 
Acesssary  far  me  to  stale  4he  facts.  They  haye  been 
fully  bioqght  before  the  Hbnse't^y  those  of  .yourloid- 
aliips  who  have  ptecadcd  me*  I  will  only  say  that  I 
do  not  think  that  the  gueslion  ^ut  to  the  porter  by 
ilrs.  Bunch,  or  the  answer. giiTsn  by  bim,  really  alfocts 
tke  case.  It  the  oompaoy  were  under  an  obUgation 
towards  the  plalatifE  .in  refpect  of  the  bag,  I  cannot 
think  that  this  /gpiestion  and  answer  diminished  or 
destroyed  it.  If  ih^ were notunder  ai^y such  oldlgation 
I  do  not  think  it  was  in^posed  upon  them  by  the  state- 
aasnt  of  the  porter. 

I  concur  entirely  in  the  pplnions  whi^h  ha^'bean  ex- 
pressed by  the  noble  .and  learned  lord  upon  'the  wool- 
sack and  the  noble  and  learned  loiSA  en. my  right  (Loiil 
Watson),  «nd  think  It  .necesMuey  to  «dd  .but  little. 
Attfaongh  these  was  »  dlftexence  of  opfadcn  amongst  the 
judges  in  the  court  below,  aood  your  lordships  do  not  all 
take  the  same  ilew,  I  think  the  difCerenoe  is  conflacSi 
within  somewhat  aartow  lis^ts.  1  beliete  that  all  the 
Jn^ges  wbo  haTc  dealt  with  the  case  and  all  ,your  lord- 
aliiiis  areagreed  that  if  luggage  is  bsdnght  to  a  rail- 
way^^ftstlon  and  handed  to  a  porter  so  long  before  the 
ttflso'appdfaited  for  the  staftbi^  btthe  train,  that  it  can- 
not be  reasonably  said  to  be  intmtted  to  him  for  the 
fo^posc  of  Its  transit  with  the .  passcQger '  to  its  destina- 
tlsn,-bnt  must  be  oonsidarsdaaao'lntnuted  for  the  por- 
l^se  of  befaag  taken  4are  of  until^the  tfane  'for  the 
4fpaEtiiBB  of  tiiC!  j^asBCQger  arrlfes,  the  jporter  is  n6t  the 
ootvaat  or  agent  of  the  43oo|paQy  to  ^ondertake  '-tiie  cus- 
tody and  aare  of  the  loggave,  ioid  the  company  would 
Bftot  be  liable  for  its  loss.  Bailtffy  companiee  have  .pro- 
-vtted  doah-rooaM  or*4eft.1«)gg«ge  offices,  which  are  the 
pilipor  xwfptaoles  far  Inggnge  inconght  .to  the  ttatton 
iiiMiar.siioh  drbomstancea. 

On  the  other' hand,  I  do  ndt  uaderitand  n^noble^and 
laaniad  friend  (Lord  BramweH),  who  difidrs  from  the 
aaojority  of.  your  lorshJips,  to  doiibt  thit  the  porter  who 
leaoafvos  a  .passeiigerfs  UVtf®  ^^  ^^  .entrance  of  the 
atatian  for  the.  putpcae  of  aaeteyi^g  tt'to  the  4raln,  does 
•«o<a»  Jhesemait  df  the  oooiiiaQy,  and  thit  thoy  are 
ilflbloostrellior  ihelnggige  which  the  ^passeugerin- 
icsada  to^take  with  him  in  thc'^carritge  as  th4t  destined 
Jor  tiio  tsm  to  case  it  islofetUttriqg  its  transit  to  either 
eowjage  or  yen  owhp^  to  t1ie«poiter's  .n^giligence.  And  I 
auidczaland  ^fiim  f oathei  to  entertain  ^the  yiew  thit, 
tboqgli  the  trayeUsr  daeandt,  proceed  direct  tothe  ^traiu 
stlth  lils'lqgg««9,  Mwt  stctps  for  the  .purpose  oltakhig 
hiottfllBSt,  the  .compa^^azc  neycrtheless  liable  *duiiQg 
^lse.ttBM  ao  ocoqpied. 
^2Mow  I 'do  not  tlflnkit  can 'be  laid  down: that . pro • 
^frticketis  thc^ly  act  iiteideiital  to  the;]onm«y 


for  which  the  passeiiger  may  pause  on  his  way  to  the 
train  without  the  company  being  free  from  liability  in 
case  the  logg^ige  Is  lost  in  the  meantime ;  wonf  d  not  the 
case  be  Idie  same  f f  he  waited  to  medt  a  person  who  hid 
pvemised  to  take  his  ticket  for  him,  provided  always  he 
has  not  come  unreasonably  early,  and  doss  not  wait 
an  unssasonAble*  time  ?  Does,  then^the  fadt  that  the 
train  }jiy  #hich  the  passenger  is  tondepart'is  n6t  at 
the  platfbrm  when  he  arrtyes  at  the  station  make  any 
dlflnenceP  'It  .may,  no  dottbt,  be  an  element  in 
deterakining  whether  the  passenger  has  arriyed  so^eotly 
that  the  transit  to  his  desttnitton  cannot  prpperly  be 
said  to  haye  commenced.  Bat' I  do  n6t  think  It  is  con- 
dusiye  4>t  the  point,  or  that  the  obligation  of  the 
cosfpaQy  is  necessarily  dflteettt  from  what  it  would  be 
if  the  train  were  alongside  the  platform. 

It  is  a  matterof  common  knowledge  that'ilie  proetice 
of  dlilcrent  railway  companies,  and,  iadedd,  of  the  same 
campaqy  at  difterent  times,  yaries  greatl^  us  to  the 
leugth  of  the  peri<fd  prior  to  the  departure  of  the  train 
during  which  It  is  drawn  i|p  at  the  platform.  Some- 
times, after  being  at  the  platform,  the  train  is  shuuted 
out  of  the  station,  and  only  'returns  immediately  before 
its  departure.  IJader  these  dronmstancea  it  is  im^ 
posdbleeyen  for  apaseenger  who  orriyes  yery  fthortly"  be- 
fore tile  time  fixed  for  the  departure  df  the  troia*  to  know, 
when  he  alights  at  the  station  odd  intrusts  ills  luggage 
to  a  porter,  whetherlhe  trahi  is  at  i^e  platform  or  -not 
The^ueltion  whether  the  luggage  oau  fairly  be  said  to 
be  in  the  cuttddy  of  the  company's  seryant  for  the 
puTpose  of  transit,  or  of  whit  I  amy  term  warehousing, 
will  notrl  tUnk,  J>e  generally  dllBonlt  of  solution,  though, 
as  it  ^is  not  possible  to  l^y  down  any  sttidt  line  ett 
demarcatlott,  there  will  always  'be  cases  on  the  'border 
where  opinions  may  differ  «s  to  thcproper  oondusion  to 
be  dimrn.  In  the  jpresent  case  Mrs.  Binoh  arriy^ 
forty  minutes  before  the  time  of  departure.  She  'was 
about  ten  minutes  waiting:fbr'her  husband,  who  was  to 
take  her  ticket.  On  the  other  hand  it  was  Obristmos 
Bve,  when  the  trains  are  notoriously  crowdcQ,  odd  *  pvo^ 
dsnce  dictates  an. earlier  arriaal  than  usual.  We'tkave 
not  to  deterssine  What  would-be  our  yiew  ^' these  'tacts. 
I  cancor  with  tiiose  6i  my  noble  and  learned  friends  *wIk> 
think  that  the  county  court  Judge  was  warranted  in 
point  of  law  in  arriying  at  the  conblusion  wkUlh  he  dlA 
with  respect  to. them. 

1  haye  only  to  add^hat,  althoui^  it  is  not  necessary 
in  this  case  to  detemtUitf  $Hiat  is  the  nature  <tt  ^the  doty 
deyolyhig  9pon  a  railway  company  in  respect  of  loggage 
carried,  csr  faitended  to  'be  cazri^,  in'  the  same  oairii^ 
with  tbe.passeuger,.I  am  \sUsposM*to  ogne  wtth^my 
noUeaBid  leamdd  friendeUu*  preferring  the  yiew  of  this 
duly  'to  be  derbred  from  the  cases  of  Biehttrds  y. 
Lmdaih  Brf^hion,  and  8oMh  Ocaa  "BaUmay  Co.  and 
3uicher  y.  SoWf^-  WeUemlUdkifay  Vo.  to  that  enmidat^ 
in  the  Judgment  of 'tha  Oourt  ef  Appeal  in  BergheUn 
i.JGfnatJknUm  Baihtn^  Oo. 

'Lord  iLkoirAomirr— I  ooitear  in  the  mt6tton  #hloh'  hois 
beeUipr^KMed. 

Eyerybc^y  vwhotmyds'l^' railway  knows  ifliat,^as  u 
.general  rdla,  peca<ms  atrhriug  «t  a  station  with  luggage 
are  met  at  the  ontfanoe  of  the  station*  by  ra&way  poMcm 
reiOiy  tcrecdye  thdr  toggoge,  to  tdke  It  to'tiie^pUtferm, 
and '  to  .put  it  into  the  tfofai.  Bver^tody,  too,  known 
that,  wiule'in  ordinary  course  the 'heavier  ortides  dl 
luggager^are  lab^ed  and  placed  in  a  yan  uiMter  the  'sol& 
control  and  custody  ^t  the  railwi^y  company.  It  'is  the 
common  «prabtice  'for ,  passengers  to  tike  the  lighter 
ortides  6t  logg^ige,  or  "*  band  luggage," *as  ilr  wao  calleW, 
in  the  carriage  ivlth  them.  Ihis  praotlje  is  recognised, 
by  railway  •con|panles,'iHro<provide  suitable  leceptodes 
for  buid  log^^oge  in  .paMaqger  canines.  And  it  Is  a 
pcadice  as  much  f or^the  oonyentence  of  hallway  ooa»> 
ponies  OS  it  is  forthe  ooufanlenoe  otposs^ipgers. 
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HocBB  OF  Lords. 


Obsat  Wbstvrx  Bailwat  Oo.  v,  Bctnch. 


House  of  LoboIi 


It  was  eoDteDded  bj  the  appellants  that,  in  recelTfng 
a  passenger's  laggage,  railway  porters,  though  In  the 
aerrloe  of  the  company,  and  forbidden  to  aocept  any 
payment  from  the  public,  must  be  taken  to  be  acting  on 
behalf  c  f  the  passenger,  and  as  his  agents,  and  that  this 
relation  oontinaes  as  regards  Tan  luggage  until  it  is 
labelled  for  the  Journey,  and  as  regards  hand  luggage 
until  it  is  placed  in  the  carriage  in  which  the  passenger 
intends  to  travel.  Further,  it  was  contended  that  the 
contract  as  regards  Tan  luggage  is  altogether  distinct 
and  different  from  the  contract  as  regards  hand  lug- 
gage ;  that,  in  fact,  there  are  two  s'^parate  contracts, 
and  that  whateTer  may  be  the  case  as  regards  Tan  log- 
gage,  the  railway  company  comea  uuder  no  liability  of 
any  sort  as  regards  hand  luggage  until  it  is  placed  in 
the  passenger's  carriage. 

I  cannot  vhiuk  this  view  correct  The  serTices  ren- 
dered by  railway  porters  in  recei? ing  passenget's  luggage, 
in  taking  it  to  the  platform,  and  putting  it  into  the 
train,  are  part  of  the  ordinary  facilities  for  passenger 
trai&o  which  the  public  nowadays  expects  from  railway 
companies,  and  which  railway  companies  for  the  most 
part  hold  tiiemseWes  out  as  ready  and  willing  to  afford. 
These  seiTioes  are  covered  by  the  fare  which  the  passen- 
ger pays  for  his  Journey.  They  are  offered  in  Tiew  of 
the  contract  which  a  person  who  presents  himself  with 
luggage  at  a  railway  station  presumably  either  has  made  or 
is  about  to  make.  The  contract^  as  the  case  may  be,  runs 
from,  or  relates  back  to,  the  commencement  of  the  Jour- 
ney, and  the  Journey  must,  I  think,  be  taken  to  com- 
mencoy  as  regards  passenger's  luggage,  at  the  time  when 
the  luggage  is  receired  by  the  company's  serTants  for  the 
purpose  of  the  journey.  Thenceforward  the  work  done 
in  taking  the  luggage  to  the  platform,  in  putting  it  into 
the  traio,  in  couTeying  it  to  its  destimation,  and  there 
deliTering  it,  must,  I  Uiink,  be  regarded,  under  ordinary 
circumstances,  as  one  continuous  operation  to  be  per- 
formed under  the  contract.  The  contract  is  the  ordinary 
contract  of  common  carriers — a  contract  to  carry 
•eonrely.  The  contract,  no  doubt,  becomes  modified  as 
legards  that  part  of  the  luggage  which  is  put  into  the 
passenger's  carriage.  At  the  passenger's  request,  or  at 
bis  inatancci  the  company  dispense  with  precautions 
which  they  think  necessary  for  tiie  safety  of  the  goods 
they  baTC  undertaken  to  carry,  and  so  the  passenger 
lelieTea  the  company  from  some  of  the  risks  which 
otherwise  would  fall  upon  them.  But»  for  all  that,  the 
contract  is  one  contract,  and  in  ordinary  course, 
except  so  far  as  it  may  be  modified  by  the  acts  or  con- 
duct of  the  passenger.  It  remains  in  foroe  during  the 
continuance  of  the  journey,  from  its  oommencement  to 
its  end.  If  the  reasoning  in  Bergheim  t.  Oreat  Eastern 
Bailway  Co*  seems  to  lead  to  a  different  conclusion, 
with  all  deference  I  am  unable  to  concur  in  it  I  prefer 
the  Tiew  expressed  by  WiUes,  J.,  in  l\iXUy  t.  Qreaii 
Western  Bailway  Co, 

Tour  lordships  are  familiar  with  the  CTidenoe  in  the 
case,  and  I  do  not  propose  to  repeat  it.  It  is  enough 
for  the  present  to  say  that  on  the  24th  of  December, 
1884,  Mrs.  Bunch  went  to  Paddington  with  a  Gladstone 
bag  and  some  oUier  luggage,  meaning  to  traTel  with  her 
husband  by  the  5  p.m.  train  to  Bath.  That  on  her 
arrival  at  the  station  the  luggage  was  reoeiTed  by  a 
porter  in  the  employment  of  the  company  and  taken  by 
him  to  the  platform  for  the  purpose  of  the  journey,  and 
that  the  Gladstone  bag  was  last  seen  on  the  platform 
with  the  same  porter  a  few  minutes  afterwards.  From 
that  time  all  trace  of  the  bag  is  lost  The  porter  and 
the  bag  vanish  from  the  scene.  It  was  suggested  by  the 
learned  counsel  for  the  appellants,  by  way  of  explana- 
tion, that  the  porter  was  possibly  one  of  a  number  of 
men  picked  up  by  the  company  for  the  day  to  meet  the 
pressure  of  Christmas  traffic.  But  I  may  obserTe  in 
passing  that,  so  far  as  the  public  was  concemed|  there 
was  apparently  nothing  to  distinguish  the  oasual  helper, 


of  whom  little,  if  anything,  is  known,  from  the  Kgulu 
and  trusted  serTants  of  the  company. 

On  these  bare  facts  standing  alone,  it  seeou  to  ae 
that  there  would  be  OTidenoe  upon  which  the  eouotj 
court  Judge  might  reasonably  find  for  the  plalaiU^em 
if  it  were  held  that  the  company  was  not  under  tte  lii> 
bility  of  common  carriers  as  regards  the  lost  bag. 

But  then  it  was  contended  with  much  eamestDeilUi 
it  ought  to  hliTe  been  inferred  from  the  ciroamataBsiti 
the  case,  and  from  Mrs.  Bunch's  conduct,  thatatthetis 
of  the  loss  the  bag  was  not  in  the  custody  of  tb«  «• 
pany  for  the  purpose  of  the  Journey.    It  was  Mid  tk 
Mrs.  Bunch  came  to  the  station  too  soon ;  tbit  Ae 
came  before  the  train  was  drawn  up  ;  that  slie  brobtk 
Journey,  if  the  Journey  is  to  be  taken  as  hating  bego, 
and  left  the  bag  in  charge  of  a  porter,  who  was  tiie&M( 
acting  as  the  serrant  of  the  company  within  the  loopetf 
his  authority  as  such,  but  acting  as  her  sgent  ia  hie 
indlTidual  capacity;  and  that  it  this  was  notvbat^ 
meant,  it  was  an  attempt  on  her  part  to  saddle  tlie  ooa- 
pany  with  a  liability  whijh  th^  were  not  botmd  to 
undertake. 

It  seems  to  me  that  there  is  no  sulietanoe  in  anj  of 
these  objections.  Mrs.  Bunch,  no  doubt,  caae  to  ^ 
station  somewhat  early.  Bat  the  one  thing  nilviy 
oompanies  try  to  impress  on  the  public  Is  to  come  in  good 
time ;  and  considering  the  crowd  likely  to  be  sttcactedby 
cheap  fares  during  the  Ohrlstmas  holidajs,  and  the  ipaetal 
bustle  and  throng  on  Ohrlstmas  Etc,  It  does  not  Mm 
to  me  that  Mrs.  Bunch  oame  so  unreasonably  earlj  ai  b 
relicTe  the  company  who  reoeiTed  the  luggage  frosi  the 
ordinary  obligations  flawing  from  that  receipt  It  b 
impossible  to  define  within  the  extreme  Undts  on  botk 
sides  the  proper  time  for  arrlTal.  Evarythfaig  mait 
depend  upon  the  drcumstanoes  of  the  partieolar  CHt 
Bat  among  those  circumstances  the  least  important,  as  it 
seems  to  me,  is  the  time  when  the  train  is  drawn  up  ^ 
the  departure  platform.  That  Is,  as  everylwdy  knovi,  i 
tery  variable  time,  and  a  matter  over  which  the  psMo- 
ger  has  no  control,  and  of  which  he  can  have  no  notiff 
before  he  comes  to  the  station. 

Then  I  think  there  is  nothing  in  the  oonfenstaB 
which  took  plice  between  Mrs.  Bunch  and  the  poittf* 
Mrs.  Bunch's  question  was  a  very  natural  cas.  Xki 
answer  she  received  was  Just  what  might  hareba 
expected.  Nine  women  out  of  ten  parting  vitk  i 
travelling  bag  on  which  they  set  any  store  would  sA^ 
same  question,  and  in  nf  nety-nlne  times  oat  of  a  hssdia 
the  same  answer  would  be  returned.  I  do  not  IUk 
that  this  couTcrsation  altered  the  relation  betwMa  ^ 
parties  in  the  least  degree.  It  aeema  to  me  tiad 
absurd  to  treat  it  as  a  solemn  negotiation  by  wUd^^ 
lady  abdicated  such  rights  as  she  pooaoeeed  agaiorf^ 
Great  Western  Bailway  Oo.,  and  oonstitutei  <■ 
ephemeral  and  eTanesoent  porter  In  his  Indhit^ 
capacity  the  sole  custodian  of  her  Gladatone  bag 

Nor  can  it,  I  think,  be  said  that  Mrs.  Bunch  bf^ 
the  Journey  by  leaTing  the  platform  to  meet  her  hniM 
and  get  her  ticket  To  take  a  ticket  is  a  nsotfsiil 
incident  of  a  railway  Journey.  It  ia,  at  least,  a  iiQf 
common  Incident  in  railway  travelling  for  penoas  vm 
intend  to  travel  in  company,  whether  th^ be  msBbsn* 
the  same  family  or  not,  to  meet  by  appointmcatii  v 
railway  station  from  whioh'they  mean  to  starCv  aadSJ 
certainly  not  unusual  in  such  a  ease  for  the  puiehssi* 
tickets  to  be  deferred  until  the  meeting  takas  ptatf^  , 

It  may  be  that  a  ^ 

^^msfi  to  a  porter 

though  the  delivery  is  in  proper 

Journey,  is  not  entitied  as  of  right  and  nnder  aQ  cii^ 

stances  to  consider  the  company  responalble  for  tke  f 

keeping  of  his  luggage  before  it  is  pot  intotftfO^ 

A  passenger  knows  that  he  is  not  the  only  pea*  ^ 

attended  to,  and  It  might  not  be  unwBMonahlff  i^jr 

that  there  Is  an  implied  agreement  on  hli  pait  ^"^ 


ed  until  the  meeting  takes  piaob 
a  passenger  who  has  deilnni* 
ter  at  the  entranoe  of  the  ^f^ 
y  is  in  proper  time  for  the  iataf* 
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will  be  ready  to  reaume  poMession  of  bis  luggage  if  tbe 
exigencies  of  the  traffic  require  that  it  should  be  handed 
back  to  him  iu  the  interval  before  the  time  cornea  to 
put  It  into  the  train.  No  auoh  queetion,  however,  ariaea 
here.  Tbe  loat  bag  waa  not  left  unguarded  owing  to 
the  exigendea  of  traffic,  or  neglected  bj  the  porter  who 
took  it  in  oonaequenoe  of  the  preaaure  of  conflicting 
duties.  But  I  desire  to  say  that,  for  my  part,  I  am  not 
satisfied  that  a  paaaenger'a  luggage  which  has  been 
receivid  by  the  company's  servants,  and  taken  to  the 
pUtfoTflD,  liea  there  at  the  risk  of  the  paasenger,  if  he  is 
not  resdj  forthwith,  or  the  moment  he  has  got  his 
ticket,  to  step  into  the  train. 

It  was  said  that  If  everybody  acted  as  Mrs.  Bunch 
acted  in  this  caae»  railway  companies  wonld  require  an 
army  of  porterr,  and  that  It  would  be  almost  impotsible 
for  them  to  carry  on  their  business.  I  quite  agree;  but 
I  am  not  much  impreased  by  that  observation.  I  appre- 
hend that  if  all  travellers  acted  precisely  alike,  if  every* 
body  arrived  at  a  atation  for  a  particular  Journey  at 
precisely  the  same  moment,  though  the  time  of  arrival 
were  tbe  fittest  that  could  be  imagined,  there  would  be 
no  Uttlo  confusion,  and  perhaps  some  consternation, 
among  tbe  railway  officials.  Whatever  may  be  the 
reault  of  your  lordships'  Judgment,  there  is  no  fear  that 
it  will  have  the  eilect  of  making  everybody  act  alike. 
Some  passengers  will  still  give  more  trouble  at  the 
stations  than  others,  but  no  one  will  give  any  more 
trouble  for  it.  Things  will  go  on  Just  as  usual.  The 
fldgetty  and  the  nervous  will  still  come  too  soon ;  the 
unready  and  the  unpnnctual  will  still  put  off  their 
chance  of  arrival  till  the  last  moment,  and  the  prudent 
may  have  their  calculations  nppot  by  the  many  acddentfi 
and  Modrances  that  may  be  met  with  on  the  way  to 
the  ^tat:on.  And  it  is  Just  iMoause  of  the  irregularity  of 
individuals  that  the  stream  of  traffic  is  regular  and  easily 
managed. 

In  the  result,  therefore,  I  am  of  opinion  that  the 
majority  of  the  Court  of  Appeal  were  right  In  the  view 
they  took.  The  nature  of  the  case  requires  that  a  broad 
view  should  be  taken.  The  contract  between  the  com- 
pany and  the  pafsenger  is  not  a  contract  in  writing, 
defining  with  mathematical  accuracy  the  precise  limits 
of  the  incidental  cervices  which  the  company  are  pre- 
pared to  render,  and  punishing  every  transgression, 
ereTj  attempt  on  the  part  of  the  passenger  to  exact 
more  than  his  Just  measure  of  attention,  with  the  loss  of 
that  security  which  belongs  to  a  contract  by  common 
cairierv.  Bail  way  companies  do  their  best  to  adapt  tbe 
conduct  of  their  business  to  the  habits  of  the  travelling 
public,  who  resent  nothing  so  much  as  petty  and  vexa- 
tious reatrictiona  and  regulations ;  and  so  the  contraot 
becomes  moulded  in  matters  incidental  to  its  main  pur- 
pose by  that  which  is,  and  Is  known  to  be,  the  ordinary 
and  every -day  practice  of  railway  companies.  A 
narrow,  technical,  and  Jealous  view  of  the  rights  of 
individual  passengers  might,  perhaps,  enable  railway 
companies  to  escape  liability  In  some  few  cases  ;  I 
maob  doubt  whether  it  would  tend  to  their  advantage  in 
the  long  run. 

Order  apptaUd  from  affirmed^  and  appetd  diamU$edf 
with  ooafs. 

Solicitors  for  the  appellanta,  B,  R,  Nel$on, 

Solicitors  for    the    respondents.    Ingle,    Coopeff    <ft 
Jlofmeem 
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In  re  F.  W.  Wims.  (a.) 


June  8,  24. 


Mortgage — AUornment   clauee — Bankruptcy    petition'-' 
BilU  of  Sale  Act,  1878  (41  dt  42  Fid.  c.  81),  s.  6. 

An  indenture  of  mortgage  contained  a  clause  whereby 
the  mortgagor  attorned  and  became  tenant  from  quarter 
to  quarter  to  the  mortgagee  in  respect  of  the  premises  at  a 
yearly  rent,  by  equal  quarterly  payments  of  £2,000. 
The  consideration  /or  the  mortgage  was  an  advance 
of  £20,000,  on  which  interest  at  £5  per  cent,  per 
annum  was  to  he  made  payable.  By  the  terms  of  the 
mortgage  deed  the  first  payment  of  the  above  rent  was 
to  be  made  on  the  first  day  of  the  month  next  after  any 
interest  thereby  secured  should  have  become  in  arrear^ 
but  all  money  receieed  by  the  mortgagee  for  rent  due 
under  the  attornment  was  to  be  accepted  in  the  first  place 
in  or  tovfards  saiisfaction  of  the  interest  then  in  arrear, 
A  bankruptcy  petition  was  subsequently  presented  against 
the  mortgagor,  upon  which  he  vhxs  adjudicated  bankrupt^ 
but  bttufcen  such  petition  and  adjudication  the  mortgagee 
ditirained  under  the  tenancy  created  by  the  aUornment, 
and  realiud  the  sum  of  £1,715.  The  mortgage  was  not 
registered  as  a  bill  of  sale, 

Btld  (Lord  Esher,  M.R.,  dubitante),  that  the  attorn- 
ment  clause  in  question  fell  within  the  first  part  of 
sedion  6  of  the  Bills  of  Sale  Act,  1878,  and  not  within 
the  proviso  of  thaJt  sedion,  which  is  limited  to  case$ 
where  posseseion  by  the  mortgagee  precedes  the  demise ; 
thai,  the  mortgage  not  being  registered,  tAe  distress  wa» 
therefore  unlawftd  ;  and  tJiat  the  trustee  in  bankruptcy . 
was  entitled  to  the  money  realisBsd, 

Deciiion  of  Oave,  J.  (ante,  p.  689),  affirmed. 

Appeal  from  an  order  of  Oave,  J.,  sitting  iu  bank- 
ruptcy, setting  aside  a  distress  under  a  mortgage. 

By  deed  dated  the  28th  of  January,  1884,  F.  W 
Willis  demieed,  by  way  of  mortgage  to  Lady  Willoughby 
D*Eresby,  the  premises  known  as  "Willis's  Booms"  for 
tbe  residue  of  a  term  of  years  created  by  certain  in- 
dentures, to  secure  the  repayment  of  £20,000  then  ad- 
vanced by  her  to  him.  The  interebt  was  payable  half- 
yearly  at  the  rate  of  £5  per  cent  By  the  same  deed 
Willis  attorned  as  tenant  to  Lady  Willoughby  of  the 
same  premises  from  quarter  to  quarter  at  the  yearly 
rent  of  £2,000,  payable  by  equal  quarterly  payments, 
the  first  payment  to  become  due  the  first  day  after  the 
interefct  secured  became  in  arrear ;  and  all  money  re- 
ceived by  Lady  Willoughby  as  rent  due  under  the 
attornment  was  to  be  accepted  in  satisfaction  of 
interest.  On  September  25,  1885,  a  bankruptcy 
petition  was  presented  against  Willis.  On  Nuvembw 
7  Lady  Willoughby  distrained,  under  tbe  attorn- 
ment clause,  for  the  amount  of  interest  in  arrear, 
and  the  distress  realized  £1,715  17s.  On  the  20th  of 
November  following  a  receiving  order  was  made  against 
Willis,  and  adjudication  followed,  upon  which  Kennedy 
was  appointed  trustee.  The  trustee  sought  to  claim  the 
produce  of  tbe  distress  on  the  ground  tiiat  the  attorn- 
ment under  which  the  distraint  was  exercised  was  a  bill 
of  sale  under  section  6  of  the  BOls  of  Sale  Aot»  1878, 
and  was  void  as  being  unregistered.  Upon  the  heating 
before  Oave,  J.,  Judgment  was  given  for  the  trustee 
{ante,  p.  639).    The  mortgagee  now  appealed. 

French,  Q.O,,  and  Lane,  for  the  appellant,  the  mort- 
gagee—This instrument  comes  within  the  exemption 
proviso  of  section  6  of  the  Bills  of  Sale  Act,  1878,  being 

(a.}  Beported  by  Spengbk  L.  HoLLAvn,  Esq.,  Banister- 
at-Law. 
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**  a  demise  at  a  fair  and  reasoDable  rent."  The  tenancy 
was  quarterly,  as  distinct  from  the  payment  of  ths 
interest  on  the  advance,  which  was  half-yearly.  The 
validity  of  the  rent  is  the  criterion  whether  the  attorn- 
ment effects  an  actual  demise  or  is  only  for  the  security 
of  any  advance :  Ex  parte  WUliamii  26  W.  B.  874,  7 
Ch.  D.  138 ;  Ih  re  Stockton  Iron  Furnace  Co.,  27  W.  B. 
433,  10  Gh.  D.  335  ;  Ex  parte  Jaekwn,  2d  W.  B.  253, 
14  CJh.  D.  726  ;  Hall  ▼.  Comfort,  35  W.  B.  48,  18 
Q.  B.  D.  11 ;  Batchdor  t.  7ate9,  ante,  p.  563,  38  Gh.  D. 
112. 

Cooper-'WilUs,  Q.C,  and  Houghton^  for  the  respond- 
ent, the  trustee.— All  the  cases  cited  apply  to  instru- 
ments ezecnted  prior  to  the  Bills  of.  Sale  Act,  1878* 
Section  6  aima  at  all  mortgagee  where  the  modigfopfi  is 
not  in  possession.  This  instrument  waa  not  a  real  lease 
lor  any  definite  period.  Under  the  proviso  posseseion 
by  the  mortgagee  is  the  condition  precedent  of  tha 
instmments  exempted.  The  section,  intended  to.  do 
away  with  attornments  unless  they  were  zeglatesed  aa 
Ullaofsale. 


FYtnch,  @.  (7:,  replied. 


OuTi  adif,  vulL 


June  24.— TiBmunr,  L.J. — ^The  qneation  foma  to  de- 
dde  in  tbia  caee  is  whether  the  mortgagee  or  the  trastec 
in' bankruptcy  ia  entitled  to  £1,715,  the  pvodnoe  of  the 
sale  of  certain  chattels  on  which  the*  mortgagee- dia^- 
trained  by  virtue  of  an  attornment  clause  in  a. mortgage 
deed  dated  the  28th  of  January,  1984.  Tha  pvemlae» 
were-  leasehold,  and  were  the  weU«known  "'WilUsf* 
Boomsk''  The  moitgage  was  for-  an-  advance  of 
iS20,000.  It  contained  provisions  for  the  pagrment  uf 
intareat  on  tiiat  sum,  and,  in  default^  for  a>  power ^ of 
sale  by  the  mortgagee  and*  a  power-  to  enter:  Then 
there  was  an  attornment  danaa  under  vshioh  th» 
mortgagor  attorned  and  became,  in  effect;  tenant  tvthe 
mortgagf  e  at  a  yearly  rent  of  £2,000  by  equal  quarterly 
payments,  and  the  money  to  be  received  in  rent  was 
to.  be.  accepted  in  the  first  place  in  satisfaction  of  the 
interebt  due  on  the  money  advanced.  There  was, 
farther,  a  proviso  that  the  attornment  clause  was  not  to 
render  it  compulsory  upon  the  mortgagee  to  collect  the 
rent  or  become  accountable  for  it  to  any  subsequent 
mortgagee  or  incumbrancer.  This  proviso  was,  doubt- 
less, put  in  to  remove  any  doubt  whieh  might  be  held  to 
render  the  mortgagee  liable  to  account  for  the  rent 
received  under  the  attornment  danse.  It  protects  him 
from  the  equitable  doctrine  by  which  a  mortgagee  in 
possession  can  be  called  upon  to  account  f6r  the  rent 
received  by  way  of  interest  on  the  mortgage.  I  do  not 
think  that  this  proviso  really  affects  the  question  before 
us.  There  is  no  question  that  the  clause  constitutes  the 
relation,  of  landlord,  and. tenant  between  the  parties,  as 
haa  been,  decided  in.  cases  recently  discussed;  The 
question  is,.  What  is  the  effect  of  such  relationship  P 
Tttat  depends,  not.  only  upoa  the  mortgage  deed,  but 
upon  the  Bills  of  Sale  Act.  The  material  portion  of  that 
Act  on  this  point  is  section  6  of  the  Act  of  1878, 
with  the  proviso  expressly  added  in  reference  to  attomr 
ment  clf>u8e«.  That  proviso  is  not  applicable  to 
ordinary  leases,,  nor  does  any  section  of  any  Bills  of  Sale 
Act  apply  to  leases  with  the  ordinary  power  of.  distress. 
Ih  JJik/7  V.  Oom/ort  that  was  practically  the  ground  of  the 
dedsion.  The  Bills  of  Sale  Act,  1878,  s.  6,  only 
aijplies  to  attommonts  given  by  way  of  security  fiir  money 
advanoed.  The  section  enacts  that '^Bvery^  attornment 
.  .  .  whereby  a  power  of  distress  is  given  or  agreed 
t£>  be.  given  by  any-  perscm  to  any  othw  peisoa  by.>  my 
of.  sacuity  for  any^  preaent*  f ntuza,  or  oontlngent  debt 
ot.advanaB|  and.  whereby  any  rent  is  reserved. oz  nude 
pi^f^U^  M  ^  moda  of  providing  for  the-  payment  of 
Snfanst'on.sndli  debt. or  advanee«  ort)thenpise  fias  the 
purpose  of  such  security  only,  shall  be  deemed  to  be  a 


bin  of  sale.    ..."    I  will'  pauae  tAeie  ts^poiataifc 
the  effect  of*  the  enactmeat'so?  fttr.- 

In  Halt  V.  Comfort  it*  waa  said  thai  tha  elsiw  te 
not  apply  to  attornment'  in  mortgagee   unless  Mbari 
by  express  po  were  of  distraint     But;  ft  so^  everfittin- 
ment  would  be  straok  ai  aa  well  ar  other  lastRaai 
whereby  powers  of  distress  are  given  byway  dsarii; 
because  attornment  carries* with  it  aa iopliad  powtf 
distress.    But  I  think  tftmt  whoever  drew  tius  n^ 
was  aware  that  there  wew  two  forms  of  norim^ 
one  by  which  an  express  power  is  gfven  to  ester  ■! 
distrain,  and  the  o&er-  by  attornment;  thefeiwitl 
which  is  not  so  beneficial  ih  tfaamattsr  of  diatnan 
the  latter,  by  whidi  the  power  is  Idddsntai  to  the  nli' 
tionship  created.     Fat  undhr'  the  express  pomr  tti 
mortgagee  can  only  sdBe  the  tenantf  a-  own  gtMdi,  lUit 
under  the    attornment   dauae   any   goods  apoa  tls 
premises  may  be  sdssdi    Oonsequeniiy;  aa  attonmat 
dause  haa  taken  the  plaioe»  to  a  great-  extaal^  of  thi 
other  form^    This  section,  however,  must  be  tikaiti 
affect  both  dasses  of  mortgages  if  they  are  givsn  \ij  nf 
of  securing  interest  upon  an  advance  of  monsj.   If  it 
is  an  instrument  whereby  a  power  of  distress  is  gin&\9 
way  of  security  for  any  advance,  that  festnuneatii  t 
bill  of  sale  within  the  Act  of  Pasliament,  snd  it  w 
admitted  by  the  appellanttbal,  so  far  as  tbisdaaie^ 
itself  goes,  and  were  it  to  atop-tiiere,  we  mast  hoUibit 
the  attornment  before  us  was  sncb  an  instrumest,  ni 
constituted  a  bill  of  sale.    But*  tha  clause  goes oa tot 
proviso  enacting  that  *'  nottiing  in  this  section  shall  a- 
tend  to  any  mortgsge  of  any^  estate  or  intsvast  ian7 
land,  tenement    .     .    •    which  the  mortgagee^  tei^ 
in  possession,  shall  have  demised  tn  the  mortgsgom 
his  tenant  at  a  fair  and  reasonable  rent."    Itisior 
diffieult  to  give  effect  to  all  the  words  in  this  ssctiMia 
coupled  with  this  proviso.    l*e  proviso  dofs  not  ^n 
that  nothing  applicable  in  the  Act  to  attommeatsihtf 
affect  any  mortgage.    How  could  itaflfcct  a  Dorigig' 
at  all  unless  it^  ia  one  aooompanied  by  an  attonaeiit* 
other  clause  afflscted  by  the  first  pailr  of  the  sectiiaf 
Then  is  this  second  part  of -the  section,  this  proriM,  ii- 
tended  to  protect  attornments  at  a>  valid  rent  wfaiohat 
not,  however,    preceded    by  possession  by  the  na^ 
gagoe? 

If  it  waa  intended  to  oonflne  the  dauae  to  cases  wv 
the  mortgagee  was  in  possession,  I  do  not  think  tin  d^ 
is  very  clearly  drawn.  At  any  rate,  ao  oonstnio*ia  m 
give  full  effect  to  the  words ''mortgage  "  and""i^ 
gagee  being  in  possession."  StiU,  I  cannot  ^^J^ 
proviso  was  intended  to  protect  a  deed  whidi  ia  <»■ 
amounts  to  a  loan  on  a  mortgage  of  chattels  witt|» 
possession  by  the  mortgagee.  The  expression  "■•* 
gagee.  being  in  possession '^  must  be  intended  ^^_^ 
purpose,  and  gives  the  key  to  the  meaning  of  tlM  P^^ 
The  true  construction  would  seem  to  me  to  be  thstfts 
proviso  appliea  to  that  atate  ot  things  where  ppf-*^ 
by  the  mortgagee  preoedea  the  demise,  that  such  ^^^^ 
only  are  intended  to  be  proteotsd  by  this  proviso.  H^ 
attornments  are  held  to  be  induded  in  the  fint  pa^ 
the  section,  then  the  proviso  is  given  eiXaet  to  tfj^ 
oenstrootfonv  sfnoe  itpnoaeedarta  wttkdnwftess *eflP 
part  of  the  section  attornments  by  way  of  moitga0»*i^ 


martgagaa  s^acadea  thatdssn^w 
teneral  purport  of  bills  of  sale  14"^ 


possession  by  the*  _ 

attornment.  The  general  purport  of  1 
tion is  to  enforce- the registeattan', as  aeeoritiss,olistf<^ 
ments  for  money  lending.  There  is  nothing  to  a^T 
the  conclusion  that  the  Legislature  intended  to  i^ 
landholders  of  their  common  law  right  to  didai^^ 
contemplated  solely  the  lending  of  money  on  ^f^| 
of  chattels.  All  snoh  instruments  aa  effected  t^jT 
to  be  subject  to  regfettatfom  It  nnafr  lie  tal»sl{*T 
Legislature  intended  to  extend  the  aoopa  of  ^j^ 
attornments  made  by  way  of  mortgagee,  ^^^J^f?. 
demises  by  a  mottgagee  in  possession.  Upoa  "l*^^ 
struction  which  I  think  is  the  true  one  of  thb  ^f^^ 
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and  proflso,  it4a  impowikle  to^Mng'^nttbia  the  ^oviio 
aa  exevpUd  ifrMi  feke 'ttrit  *iMrt  of  the  sMOtfon  «ij- 
attoramemfe  rMoated^frfiPiid^aiid  vdld  rent.  TotMin 
anoh  exeuptieii  the  teots  laust  show  a  mettga^ee  in 
peMeaiiov  follo«6d  hjar^eniae.  That  was  inretended'to ' 
be  the  «we  here.  I  tbttfe  Qaire,  J.^^^ae  tight  in  hoUUogt 
this  instrnmeDt  to  toe-ia -till  of  aide  "viibfain  tbe««tiaa,v 
and  this  cppaal'nnwt  to  diiwtwd* 

LoPBSy  L.  J.— I  entirely  agree  "with  the  JndgraeHt'of 
my  brother  Lindley,  and  the  reasoning  of  mj  4»retlMr 
OB?e  in  the  oonrfc  below.     Had  the  flrat  part  of  the 
section  bean  left  to  stand  alone  there  wonfal  'lie,  it  is 
admitted,  nothing  to  exempt  this  attornment  from  Its 
effect.    But  there  loUows  the  pie?ieo  exem^ttiig  .«eKtatn 
instruments  in  oases  where  the  mortgagee  is  in  possescion. 
These  woMsvniBt  iMglfmidlect' to.    They  must  be 
taken  to  refer  to  aotnal  possession  and  a  subsequent  demise  - 
by  the  mot^gee.    I  believe  the  L«islatuze  intended  to 
limit  the  exemptions  to  snoh  oases . onl|yy  wliile  they; 
sought  to  in?alidatd  mere  attornment  oUoses  in  the 
mortgage  of  chattels  'So  far 'as  they  oenveyed.powess.of , 
distraint.    I  think  the.psesant  iastnuoent  doea Jtot  oome  • 
within  the.profiso. 

Lord  EsHBB, M.B.^T  donot* propose'to  disagree  with ^ 
the  judgments  dellTered.    I  will  o^y  say  that  I  had  my 
doubts,  and  After  listening  to  the  exceedingly  able  Judg- 
ment of  my  brother  X^dley  'thoea   doubts   are  not 
removed,  but  intensified. 

.  Appectl  dimnmetL  ; 

8olicitoi8iffor.tti»sppell«it,  Tmv&ts,  iStmUh,  ABrtHiih-  « 
ufotte.  2 

Solidtorsfor  the  respohJAent,  'BleufHt  db  Tgltr,  ^ 


From  Q.  B.'IMt.  ^ime  29. 

HoLuxs  V.  .Bbtebley.  (a.) 

7ii/afil---2VeMt«e:lonicnriy«--^ii4cIiMee  of  m&w  f>romtsa — 
Bat^€Mim^lnfcn^rMU^.Axi,MlkiZl  ^  36  Vid. 
c.  62),  9.j'2. 

The  defendanty  tokUe  Ke  toM  under  nge,  promiiwl  to 
marry  the  plaintiff.  AJter  he  came  of  agefthe  plaintiff 
told  him  that  Tier  /ather*$  pecuniary  eircumetaneestwere 
altered f  and  offered  to  rtlea$ehim  from  hie  engagement. 
The  defendant  woe  mvLch  htert  at  ihi$,  and  eaid  he  wa$ 
ready  to  marry  her  tJien  if  ehe  thought  they  were  otd 
enough.  The  plaintiff  replied  thxxt  ehe^hought  they  had 
better  umittill  they  were  older,  BuhnquenUy  the  defend- 
ant  refueed  to  carry  oult  the  engagemgM. 

Held  {reverting  the  decieion  of  the  Queen's  "Bench 
DiTisiou,  ante,  p,  693),  tAaf  there  was  evidence  on  Which 
the  fury  might  find  thit  there  had  been  a  newpromiee  by 
the  defendant  after  he  camerif  age. 

Appeal  iidoia.*deci8ion:Of  a  diriiional  eosut  (H«idle- 
stoo,  B.,andOhaiies,J.)aettiag  asidea  verdiot  lor  the 
plaintiff  and  giving  Jndgmant  for  the  defendant  (onle, 
p.  693). 

The  action  was  lor  brtadi  df  premise  of  marriags. 
The  defendant  plsaded  inisuoy.  The  laota  are  .snf« 
fieiently  set  out  in  the  Judgment  of  Hoddleston,  B. 
The  qoeslioo  <waB  whether  there  wws  evidenee  of :  a  aefw 
promise  after  the  defendant  name  of  age,  or  ^wAiethor 
wiMt  was  isidd  and  done  between  the  patUes  only 
aaonnted  to  a  sati&eatien  Of  .tiie  original  promiae.  TfauB 
DivieioBal  Oontt  held  that  there  >rwas  no  eridsnce  of  a 
naw  promise,. tet  tmly  wridrnisool  a .TatiioAtion  of  tike 
old  promise. 

TherplaintiiK  appeakd. 


(a.)  Reported  by  F.  G.  BucxxByEsq., 


Addiewh  Q.C,  for  the  plaintiff. 

Joeeph  Waitont  for  the  defendant. 

Lord  EsHxa,  llLB. — In  aoase  lilce  this  I  am- of  opinion 
.that  the  light  question  for  the  jury,  if  there  is  esidenoe 
in  anppost  of  it,  is  the  question  stated  by  liopes,  InX,  in 
NcHhootey.  Doughty,  4  0.  P.  D.  385,  23  W.  B..B^g.  106 
-*Tiz.,  did  the  defendant  intend  to  make  a  new  abeolnte . 
fptamiao-orjaerely'to  reoafflrm  the  old  promisaP  And 
I  that  substantially  was  the  question  which  the  learned, 
judge  put  to  the  jury  in  the  present  case.  The  question 
rromains,  was  there  evidence  on  which  a  Jury  might 
leasonably  find  that  a  new  promise  was  made  and 
aecepted  P  I  decline  to  lay  down  a  rule  for  all  cases. 
IBut  in  this  ease  I  think  the  jury  were  entitled' to  come 
;to  thaoondueion  that  the  plaintiff  released  the  d^fend- 
iant  from  his  engagement,  and  that  he  understood  that 
die  was.  free,  and  that  he  then  made  a  fresh  proposal  of 
'marriage,  which  she  accepted.  Tberefore  judgment 
tnmst  be  entered  for  the  plaintiff  for  the  amount  of  the 
nrerdiot  I  wish  to  add  thiit'the  only  question  of  law 
ideoided  in  Ditehamy.  WorraU,29  W.  R.59,  5  CLP.  D. 
410,  was  that  there  *was  evidence*. to^^  to  the  Jury. 

Ldtdlbt  and  Lopss,  L.J J.,  concurred. 

Appeal  aflowed,  , 

8oli0ilor.forwthe.plaiDtifl,.iHifaii<,  lor  WiUan,Mm^ 


^ek>lidtor8  lor^tfae  delendant.  Bum  tit  Berriige,  tot 
Bameden^  '^ke$,  db  Bameden,  Huddeinfteld. 


From  Q.  B.  Div.  I 
.[&U.B.Div.]    I 


April  26 ;  June  26. 


•Objend  Jxrstmcfs  Caitil 'Oo.  v.  Pnrr  jam 
OxHXBs.  (a.) 

Sighwa^  ^-Jhdieation  ^^  JPower  of  canal  eetn^Kw^^fo 
deeUca^e  tow-path  to  public. 

A  canal  company  haa  power  to  dedicate  to  the  .pubUe 
a»  a  highway  latid  whi^  hoe  been  acquired  ^  it  ae  u 
4owpath^mder  ttatutery  potoere,  if  the  ueer  h^tke  puMc 
'Would  not  be  inoompaUbie  with  the  purpoeee  for  iOhich 
the  land  woe  acquired, 

B.  V.  inhabitants  of  Leake,  :6  B.  it  \M,  4e9, 
'oppftyasuL 

Motion  by  the  plaintiffs  for  new  trial  on  thcgfovnd  of 
misdirection. 

Action  to  recover  damages  for  'trespass,  for  broaklng 
•and  entering  upon  the  plaintiff's  towing-path,  and'ior 
breaking  open  and  destroying  a  gate  and  wall  'belonging 
to  them  there  situate,  for  an  injunction  and  a  declara- 
tion that  no  public  right  of  way  existed  along  the  said 
.towiog-patb. 

The  towing-path  in  question  is  on  a  brandhof'the 
Qrand  Junction  Oanal,  which  terminates  in  a  basin  at 
Aylesbury.    A  wall  runs  across  this  basin  with  a  gate 
leading  from  the  public  high  road  on  to  the  towing^-psth. 
'There  was  abundant  evidence  to  show  that  for 'a  period 
extending   over   nearly  fifty    years,    and    until    quite 
-  recently,  the  public  had  been  accustomed,  with  oooa- 
•  sional  intetToptions,  to  enter  and  leave  the  towhig-path 
by  this  gate,  and  to  walk  along  the  towing-path  and  use 
it,  with  perfect  freedom,  as  a  puUio  >  footway.    Occa- 
sionally, iiowever.  It  appeared  that  persons  found  fishing 
on  the  path  had  been  stopped,  and  within  the  last  two 
or  three  years  various  notices,  such  as  '*'Ko  Thorough- 
fare,''   *'For   Canal  Purposes   only/'    &c.,  hod   been 
posted  up. 

(u.)  Beported  t>y  Q.  K.  Pakst  andsA..  P.  FaBowrAi*  Kstp, 
Ssfs.,  BerdatersHit-lMW. 
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CovBT  OF  Appeal. 


Grand  JuKOfTioN  CUxal  Oo.  v.  Pbttt  and  Othbbs. 


Court  of  knuL 


The  defendants  were  three  labourers  who,  ia  aaaertion 
of  an  alleged  right  of  way  along  the  path,  had  broken 
down  the  gate,  which  had  recently  been  locked.  At  the 
trial,  which  took  place  at  Aylesbnry  before  Pollock,  B., 
and  a  Jury,  the  learned  judge  left  it  aa  a  question  for 
the  Jury  whether  there  had  been  such  a  user  as  showed 
a  dedication  of  the  towing-path  by  the  plaintiffs  to  the 
public. 

A  Terdiot  was  found  and  judgment  entered  for  the 
defendants. 

Oraham  and  Etheringion  SmUht  for  the  applioantii.^- 
The  learned  judge  was  wrong  in  not  directiog  the  jury 
that  there  oould  not  be  a  dedication  to  the  publio 
without  an  intention  to  dedicste.  The  e?idenoe  as  to 
the  notices  posted  up  by  the  coupany  must  be  held  to 
be  conclusiTe  that  no  such  intention  existed.  Under 
the  Grand  Junction  Oanal  Act  the  dedication  of  the 
towing-path  was  ultra  viret,  and  the  judge  should  ha?e 
so  ruled.  The  company  cannot  dedicate  their  land  f  »r 
any  other  purposes  than  those  for  which  they  took  it 
under  their  Act :  Bostoek  ▼.  The  8iaffard$hire  Railway 
Co.,  4  E.  &  6.  798,  3  W.  B.  Dig.  151 ;  MuUiner  ▼.  Mid- 
land Railway  Co,,  27  W.  B.  880,  11  Ob.  D.  611. 

Wineh^  Q.Cf  and  Hammond' Chambers^  for  the 
respondents. — The  question  aa  to  eridenoe  of  dedication 
was  propetly  left  to  the  jury.  The  company  can  dedicate 
a  right  of  way  to  the  publio  where  such  right  of  way  ia 
not  inconsistent  with  the  purposes  for  which  they  took 
the  land  under  their  Act  of  Parliament :  The  Grand 
Surrey  Canal  Co.  ?.  Eall,  1  M.  &  G.  398;  R.  t. 
InhabiianU  of  Leake,  5  B.  &  Ad.  469.  There  is  nothing 
inconsistent  between  the  use  of  the  path  by  the  publio 
for  walking  on  and  its  use  for  the  purposes  of  the  canal. 

Oraham  replied. 

Lord  GoLXBiDOB,  O.J.— I  am  of  opinion  that  the  direc- 
tion of  the  learned  judge  was  correct,  and  that  this 
application  muet  be  refused.  There  is  a  large,  and  in 
one  sense  overwhelming,  body  of  eridence  to  proTo  that, 
down  to  a  time  comparatiTely  recent,  there  had  practically 
been  a  perfectly  free  user  of  the  towing-path  by  persons 
aecmtomed  to  walk  along  it.  It  was  urged  on  the  part 
of  the  canal  company  that  the  path  had  ncTer  actually 
been  dedicated  to  the  public.  They  contend  that  this  is 
ooncluBi?ely  preyed  by  the  &ct  that  they  had  for  some 
time  posted  up  notices  which  indicated  that  they  did  not 
intend  it  to  be  so  dedicated,  and  therefore  no  amount  of 
user  would  be  eridence  on  which  the  jury  oould  find  that 
there  had  been  a  dedication.  No  doubt  dedioation  ia  a 
question  of  intention,  and  if  it  could  be  shown  that 
ttiere  was  no  intention  to  dedicate^  there  could  have  been 
no  dedication,  but  I  do  not  think  that  the  et idence  of 
intention  in  this  case  must  necessarily  be  taken  as  oon- 
dusive.  All  that  was  done  on  the  part  of  the  company 
was  to  put  up  certain  notices  and  occasionally  stop  per- 
sons—for the  most  pait  either  miscbieTous  boys  or 
persons  who  engaged  in  fishing  (a  right  to  which  did 
not  necessarily  follow  from  a  right  of  way).  The  learned 
judge  was  not  bound  to  direct  the  jury  that  this  was 
oondasi?e  eridence  against  an  intention  to  dedicate, 
and  he  was  right  in  leaving  it  to  them  to  consider 
whether  the  negative  evidence  againat  the  intention 
overbore  the  positive  evidence  of  dedication. 

It  is  also  contended  that,  the  company  having  ac- 
quired the  land  only  for  the  purposes  of  the  oanal,  were 
not  entitled  to  apply  it  to,  or  allow  it  to  be  used  for« 
any  other  purpose.  That  is  no  doubt  true  when,  as  in 
Boetoek  v.  The  Staffordshire  Railway  Co,  and  Mullintr 
V.  Midland  Railway  Co,,  the  purpose  for  which  the 
land  is  used  is  inconsistent  with  the  purpose  for  which 
it  was  acquired  or  for  which  the  company  wes  astab- 
llihtd.  On  the  other  hand,  however,  the  cases  of  Grand 
Surrey  Canal  Co,  v.  EoU  and  R,  v.  Inhabiianie  of  Leake 
lay  down  the  principle  very  clearly  that  where  land 


is  vested  in  a  company  under  an  Act  of  PsiUsant  it 
may  be  dedicated  to  the  use  of  the  public  as  ahigbn;, 
provided  that  such  use  is  not  inoonsistsnt  witti  tlMpl^ 
poses  for  which  the  land  was  originally  vestal  udsr 
such  Act.  There  is  nothing  inoonsistent  betmtks 
use  of  the  towing-path  by  the  paUio  for  ths  psfpatf 
walking  on  it  and  ics  use  by  the  oompany  for  ttm^ft 
poses.    The  application  therefore  fails  on  both  granii. 

3iATHBw,  J.,  concurred. 

The  plaintiffs  appealed. 

June  86.— G'ra/iam  and  Eil^ingion  SmiKk,  U  te 
appellants. 

Hammond  Ghamhere,  for  the  reapondents. 

The  arguments  used  were  the  same  as  hi  the  oout 
below. 

Lord  EsHXR,  H.B.— In  this  oaae  a  qaeition  d 
dedication  ia  raised.  There  ia  no  doubt  as  to  ths  law 
relating  to  the  dedication  of  a  right  of  wsj.  t^ 
dedication  must  be  intentional,  and  it  most  be  seeef>tcd 
by  the  public  Those  are  questions  of  evideaoe,  tad  if 
there  is  evidence  from  which  a  Jury  can  isfor  thit 
there  haa  been  an  intentional  dedication  on  the  ose 
side  and  an  acceptance  of  such  dedication  by  the  pabtk 
on  the  other,  the  verdict  cannot  be  distarbed.  Kor 
in  this  case  the  jury  have  found  that  thers  vsi  n^i 
dedication  and  acceptance,  and  there  was  soiicBt 
evidence  from  wbidi  they  might  draw  loeb  a 
iafereuce.  But  it  is  contended  that,  even  saiaaisg 
that  the  finding  of  the  jury  was  oorreot,  than  eosU 
not  have  been  a  dedication,  beoauae  the  oansl  coa^ 
are  a  statutory  body,  and  have  no  power  to  dsdiotei^ 
part  of  their  statutory  property  to  the  pnbiiCi  ^ 
is  a  question  of  law,  and  in  my  opinion  the  csiaoitte 
point  are  not  really  inconsistent.  In  B.  v.  iaidliMi 
of  Leake,  at  p.  478,  Parke,  J.,  saya  this  :  ''IfthaUid 
were  vested  by  the  Act  of  Parliament  in  contniiiaosai 
•o  that  they  were  thereby  bjund  to  use  it  lornai 
special  purpose  iooompatf ble  with  its  publio  nie « * 
highway,  I  should  have  thought  that  sooh  tc«M> 
would  have  been  inoapable,  in  point  of  law,  to  ashi* 
dedioation  of  it,  but  if  such  use  by  the  publis  be  ^ 
inoompatible  with  the  objeota  preoeribed  by  tbe  i^ 
then  I  think  it  clear  that  the  oommiisiooen  ^ 
that  power."  That  appeara  to  me  to  be  the  ojmet 
principle  of  decision,  and  I  adopt  it. 

It  has  been  ooutended  that,  even  though  ths  oser  ^ 
the  publio  be    not  inconsistent  with  the  ol^ccti  ^^ 
which  the  land  is  statutorily  taken  and  the  purposnU 
which  the  oompany  was  formed,  yet  the  compan/  hA«c 
no  power  to  dedicate  to  the  public     I  do  not  •V^ 
with  this  contention.     It  has  not  boen  soggeat«l  th*> 
the  right  of  the  pubUc  to  walk  along  ths  tov-p«t^ 
would  be  incompatible  with  the  purpoeea  of  ^^.^ 
oompany.    I  think,  therefore,  the  oaae  falls  vithis  the 
ruling  of  Parke^  J.     A  different  oaae  may  aiiie  to** 
day  where  tbe  user  by  the  publio  would  be  ioooaaiM' 
with  the  objeots  of  the  company,  bat  in  this  esw  tb|^ 
is  nothing  inconsistent  with  those  objects.    IM  baif 
so,  the  dedication  would  not  have  been  iUegoL  I*^ 
not  suppose  that  the  dedication  waa  absolnlslj  witi^ 
any  restriction.    It  is  a  limited  dedication.    TheF^ 
are  so  to  use  the  two-path  aa  not  to  inteifsie  wi*^ 
ordinary  use  of  the  tow-path  1^  the  ooaspaay  sii  l|f^ 
using  the  canal.    The  public  must  be  taken  (•  ^ 
accepted  tiie  dedication  aa  a  limited   dediastfaa^ 
they  would,  in  my  opinion,  have  no  right  ts  iotj^ 
with  or  obatruot  the  penons  pioparlj  nklag  J***^ 
and  the  tow-path  for  the  pnrpoasa  for  whiab  tff^ 
and  the  tow-path   were  formed.      I  am   U**!*^  ^ 
opinion  that  this  case  is  governed  bj  the  ^i*''^! 
R.  V.  InhaUtanU  of  Leake,  and  I  think  «« "^^ 
muat  bedismiased. 
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Coma  ov  Appial. 


RsO«  V.  JoBOiAN. 


OouBT  or  Appbal. 


liOfDUT,  L.  J. — ^I  am  of  the  aame  opinioii.    The  only 

diffienlty  in  the  oaae  is  m  to  the  qneition  of  Uw.    It  is 

nid  tiiat  the  oaiiel  compviy    wece  inoapahle  of  dedi- 

eatlBg  this  tow-path  to  the  pablio.    Is  that  pioposition 

maintafaable  t    Then  is  no  evidenoe  that  the  use  of  the 

to wpalh  bj  the  pablio  is  in  any  way  noompatible  or  in- 

ooodstent  with  its  nse  by  the  oanal  oompany  for  the 

pnipoass  for  whieh  that  oompany  was  formed.    If  that 

point  had  been  raised  it  would  have  been  a  qnestion  for 

the  ]niy»  and  on  their  finding  a  different  state  of  things 

wonM  have  arisen.    It  has  been  urged  that  the  easeof 

JftiSter  ▼.  Midland  Railway  Co.  is  inconsistent  with 

B,  T.  InhdbikuOi  of  L^ake.    But  I  think  that   the 

foimer  ease  is  not  in  point.    There  the  ezistenoe  of  th^ 

light  of  way  was  plainly  inoonsistent  with  the  objects 

of  the  oompany,  and  the  case  is  therefore  distlBgaishable 

from  E.  ▼.  InhahiianU  0/  Leahe. .  In  my  OfSnion  the 

piindple  laid  down  in  that  case  by  Parke,  J.,  was  the 

oocreet  one,  and  since  there  is  no  incompatibility  here, 

I  think  the  company  had  power  to  dedicate,  and  that 

this  appeal  ftils. 

Lopis,  L.J. — Oan  a  right  of  way  be  acquired  againit 
a  cotporation  who  has  acquired  land  for  certain  speolfio 
pnrpoees  P  I  think  such  a  corporation  has  power  to 
dedicate  to  a  limited  extent^that  is  to  say,  ti  the 
extent  that  they  may  confer  upon  the  public  such  a 
light  of  way  as  is  not  inoonsistent  with  the  purposes  for 
which  they  haye  compulsorily  taken  the  land  so  dedi- 
Gsited.  Here  there  is  abeolutely  no  efidence  that  the 
oner  of  the  land  by  the  public  would  be  in  any  way  in- 
oonsistent with  the  purposes  of  the  canal  company. 
That  point  was  neyer  taken.  The  result  is,  in  my 
ophiion,  that  the  company  had  power  to  dedicate  thii 
tow-path,  and  the  Jury,  having  found  that  they  did,  in 
fact^  dedicate  it,  I  think  the  yerdict  and  Judgment 
must  stand. 

Appeal  di»mi$tid. 

Bottntors  for  the  appellants,  Field,  Sotcoe,  A  Co. 

BoUdtots   for   the    respondents,    Leita    Broe.,    for 
Parity  it  WUkim,  Aylesbury. 


Fcom  Q.  B.  DiT. 


June  23. 


Em.  0.  JoBDAK.  (a.) 

Ooniempt — Committal  — -  Juriidietion  of  superior  court 
to  revioW"^Powtr$  of  eounty  court  Judge  to  commit^ 
Form  of  ufarrant — County  Court*  Ad^  1846  (9  A  10 
Ftcf.c.  95},s.  113. 

The  juriidicUon  of  the  superior  eouriy  in  reviewing 
commUtaU  for  contempt  by  an  inferior  court,  ie  limited 
to.  the  coneideraUon  whether  there  were  materials  upon 
which  the  fudge  ordering  the  committal  could  have 
rearnnaUy  inferred  contempt,  and  whether  the  form  of 
comntUtal  i$  in  accordance  with  one  or  otJier  of  the  forme 
laid  dawn  in  eection  113  of  the  County  CourU  Act,  1846. 

Qnssre,  whether  a  committal  for  contempt  ie  not  a 
criminal  matter  on  which  no  appeal  from  the  Queen*e 
Bctneh  should  have  been  heard. 

Dedeian  of  the  Difisional  Oourt  (Oave  and  A.  L. 
Smith,  JJh  ante,  p.  589),  affirmed. 

Appeal  from  the  Difisional  Court's  (Oa?e  and  A.  L. 
Smith,  J  J.)  refusal  to  quash  an  order  of  committal. 

The  ftets  of  this  case  will  be  found  fnlly  set  out  in 
the  report  oC  the  application  to  the  Dififiooal  Court 
(ante,  p.  589).  His  Honour  Judge  Jordan  had  committed 
the  appellant,  Turner,  a  solicitor,  for  contempt  of  court 
fm  intenrapHng  him,  in  the  course  of  his  giving  Jndg- 

(ck)  fiepoited  by  Spbiobb  L.  Holland,  Esq.,  Bardster- 
at*Law. 


ment  against  an  application  of  Turner  for  a  new  trial, 
with  the  words  "  That  is  a  most  unjust  remark,"  in  refer. 
enoe  to  certahi  statements  made  by  the  Judge  which  Turner 
considered  to  be  reflections  on  his  personal  character.  It 
was  argued  for  the  appellant  (1)  that  the  words  did  not 
amount  to  a  *'  wilful  insult "  to  the  Judge  so  as  to  gi?e 
him  Jurisdiction  to  commit,  and  (8)  that  the  writ  merely 
committed  Turner  to  prison  without  the  option  of  a  flue 
which  the  Judge  had,  at  flnt,  orally  imposed.  The 
facts  showed  that  the  Judge  had,  upon  the  occasion  of 
the  contempt  alleged  to  ha?e  been  committed,  said,  "  I 
shall  flue  you  £5  or  commit  you  for  six  days,^  and  the 
entry  upon  the  Judge's  note-book  was  "  £5  or  6  days." 
The  appellant  was  detained  till  the  rising  of  the  court, 
and  upon  his  declining  to  withdraw  the  remark  the 
Judge  ordered  the  warrant  for  his  committal  to  be 
drawn  out,  without  reference  to  the  before- mentioned 
flue  of  £5  or  any  option. 

Willie,  Q.C.,  Vaughan  WiUiamt,  and  Carrington,  for 
the  appellant,  cited  In  re  PMird,  L.  R.  2  P.  C.  106,  17 
W.  B.  H.  L.  Dig.  4;  Ex  parte  Pater,  12  W.  R.  823,  5 
B.  k  S.  299. 

Henn-CoUine,  Q.C.,  and  C,  Ruseell,  for  the  respond- 
ent, cited  In  re  Cratiford,  13  Q.  B.  613. 

LmBLBT,  IfcJ. — ^Thls  is  an  application  to  quash  an 
order  of  committal,  and  also  to  quwh  the  writ  under 
which  the  committal  was  executed.  The  warrant  is  signed 
by  the  Judge  of  the  Newcastle-under-Lyme  County  Court 
and  sealed  with  his  sealy  and  is  dated  the  18th  of  January, 
1888.  It  duly  recites  the  fact  and  date  of  the  com- 
mittal of  the  appellant,  and  by  whose  authority  and 
commands  the  gaoler  "  do  take  the  said  Turner  to  prison 
and  safely  to  keep  him  there  for  six  days  from  this  day 
or  until  he  shall  be  sooner  discharged  in  due  course  of 
law."  The  appellant  was  so  arrested  and  impiisoned 
until  released  on  an  earlier  day  by  a  second  order  from 
the  Judge  to  the  effect  that  he,  the  Judge,  *'  being  satis- 
fied that  Turner  has  sufftoiently  discharged  his  oontempt, 
do  order  him  to  be  diMharged  forthwith."  [The  Lord 
Justice  here  recited  the  facts  of  the  case  as  gifen  before, 
and  continued :— ]  We  haTe  not  to  say  here  whether 
there  was  or  was  not  a  contempt  in  fact  committed.  The 
only  Jurisdiction  we  hare  in  reylewing  the  discretion  of  a 
Judge  in  exercising  his  power  is  limited  to  the  question 
whether  there  were  before  the  Judge  any  materials  from 
which  he  could  reasonably  infer  that  a  contempt  was 
committed.  It  is  no  part  of  the  duty  of  this  court  to 
decide  upon  the  exercise  of  the  discretion  of  the  oourt 
below,  except  as  to  the  question  whether  the  particular 
order  was  a  Talid  one.  Ought  this  order  of  committal  to 
be  quashed  as  inralid  or  not  F  The  only  power  of  a 
county  court  Judged  commit  for  contempt  is  conveyed 
by  section  113  of  the  County  Courts  Act,  1846.  By  that 
section,  where  a  wilful  insult  has  been  committed,  &c, 
'*  the  Judge  shall  be  empowered  {inter  cUia),  if  be  shall 
think  fit,  by  a  warrant  under  bis  hand,  and  sealed  with 
the  seal  of  the  court,  to  commit  any  such  offender  to 
any  prison"  to  which  he  has  power  to  commit 
prisoners  under  the  Act,  ''  for  any  time  not  exceeding 
se?en  days,  or  to  impose  upon  any  such  offender  a  fine 
not  exoeeding  £5  for  oTery  such  offence,  and  in  default 
of  payment  thereof  to  commit  the  offender  to  any  such 
prison  as  aforesaid  for  any  time  not  exoeeding  seven 
days,  unless  the  said  fine  be  sooner  paid."  Now  this 
section  is  only  important  here  as  showing  the  different 
forms  of  committal.  So  long  as  there  are  materials 
shown  from  which  the  Judge  below  could  draw  a 
reasonable  inference  of  contempt,  we  ha?e  only  to  con- 
sider the  form  of  committal. 

£^om  the  admitted  report  of  the  proceedings  it  appears 
that  upon  the  alleged  oontempt  taking  place  the  Judge 
said,  "  I  shall  impose  a  fine  of  £5  or  committal  for  six 
days,"  and  an  entry  is  made  by  him  on  his  book  of 
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iGoosar  ttf  Acma. 


Bbg.  V,  JauMK^^-ffiinuN  v.  Aybss. 


Cbnaiip.inHb 


^  XVn*  af  im  «r  sigpd^^.''  GLttor  on  there  Js  »  tf  ustfatr 
diictHtion  ibdtwoeii  Ui«  ^ndga  and  Tarnev*  ^nrtieii  tlln 
Judge  bald  Htust  Vofser  ^edUncd  «to*ap«legzn.  It  is  im^ 
possible  for  jndgeBiSot  pteseitt  onlhe  ooomidh  tooealiaB 
oU  that  io<^  ^kat.  A  xa^^deal  d^peaOB  en  fhe>nnniieK, 
tona,  ^iiamttfltmaia,  dn.  l^fae  ^isiot  imainfl  'that  Afae 
Jadee  heM  that  tPoniBr  difl-tuitAiMbgizc,  and^the  Judge 
ttiaroopon  .^iiSmuA  ^'mmtrmit  .t»f  (BemiaUtal  tto  ;be  jnade 
out.  The  'oiilBr  gnaittoa  ^of  hmr  an  this  iflraft  rpoint  ib, 
Whether  Hfaere  ipoie  pvaper  OMitaWa  ftrou  ^aidiioh  tthe 
)adge4ceuh)  diai«r«ii  l^aremethatai'aoitteBvt'xraeasoqD- 
aiittodP  OSnre  aleoaly  <fnffe«aioh  malioiiala.  Botilttli 
0aid  on  the  eaeond  ^point  tteat  i;he  jw iimiut;  ia>wro9giln 
loDDy  bcoauaa  ayoB'ttie'flfat«ottiilittaltxf  tiM  oflonaeitfae 
Jadge  imposed  a  flne,  and  onlydinpiifoiiiDeat  in  default, 
fMfceieaa  'tfaemaiflaitt  in  tftie  Itoal  <fotm  only  oidendm-r 
pfiMMsmeot.  'But  it  ie  okar  thaib  ttbe  judge  flaaUy 
ordered  the  warrant  to  be  made  lont  'for  committal  .'far 
six  dsyfi  without  xef eriing  tp  ihe  floe.  JQe  mfght  change 
his  -mind  as  to  that.  All  that  we  have  to  go  by  is  the 
aothosized  lorm  under  the  stdttfte. .  It  is  clear  that  no 
iteps  were  taken  'to  enforce  the  fine.  No  warrant  was 
signed  and  sealed  as  required  by  the  section.  No^ay 
oan  be  suggested  in  .which  that  fine  aonld.be  levied.  The 
mere  enti^  of  the  note  in  the  jndge^s  baok  is  of  juo -effect. 
We  must  go  by  the  warrant,  which  is  finally  signed  by 
him  under  his  knui  andtseahd  with  tbe-saal  of /liiiraaart. 
This  wanmtoiily«QBitefAaomalltBliar«i»  days.  .And 
meh  .a  fsammitlal  Jie  was  .aniboiiaed  to  ;make  nadcx  Ahe 
MOtimi.  in  poiaA  of  Jaw  no  ibia  «aB  iaQmied.  It 
awonnts  to  a  mew  cmiwaaiian  of  Jiis  intantiDn.  Whan 
he>oame  toroseieiBe  his  power  :under)the4trtate  he:im- 
peted:impffisQiimeKtarilbottt  .the  ofltian  of  tafine.  JChe 
BivisiDnal  Qonrt,  alter  lODnaldezing  ihe  point,  ihaU  (HMt 
Hie  loim  lof  waaamit  applied  tto  feithar  ImpttionnMirf 
•bsohitely  or  iatprisonaent^witfi^ihe  epiiaBiot«a  flne-and 
in  deiisult  of  lito  payment.  Tbattnn^  ibe  jio,  but  I  do  «at 
think  itnecaMary  for  aiir.deoiai<m.tD  aanaidarthatqpnint. 
Itiiieqffloient  te  ne  toisay  tiKt  Ibenmljf  farmriJIf  aom- 
mftttalbefoBB  as  m  loae  autfaorfand and  impased  dbgr  fthis 
kMT,  and  lis  thoionly  form  in  libioh  <the  Judge,  wfaatevar 
his  hrtention,  Ims  ezenised  the<poarer.eemmitted  to  him. 
This  appeal  most,  tiiertfore,  be  dismissed. 

LoFBS,  L.iJr-'^nie  ^inddeDt  on  whiA  'this  appeid  is 
founded  is  no  doubt  regiettdble,  and  one  whiofa  might 
perhaps  have  been  ayeided  iqrileas  hastiaess  tm  either 
iide.  We  'ha?e  only  -to  eonsiOer  iHielher  ihe  power 
unttottbtedly  inttusted  to  a  Judge,  ^bnt  one  iR^ich  I  have, 
fortunately,  never  found 'myself -oaUed^pen  to  ezeroise, 
boa  been  lawtuUy  eauroised.  It  Is  'aertainlyatalQable 
power,  but  one  to  'be  eaUtionsly  and  :temperately 
exercised.  There  are  -two  questions  for  us  to  <ddeMe. 
(1)  Whether,  or  not  there  *was  any  reasonablegtound  on 
Whiehtbe  Jndge^aouM  oome'totbeeoDelniion,  as  he  did, 
tiiat  a  contempt  was  tsonnnittcd?  The  Juiisdiolion  xst 
the  euperior  court  in  matters  off  contempt  is  plainly  put 
1^  Blackbttin,  L.J.,  in  Eoo  pafie  Pakr  in  words  upon 
which  laannot improve':  ** This eoutt  hae power  to  eet 
rfght  inferior  eourte  if  tliey  aot  beyond  tbeir  jurisdie- 
lion.  But  if  the  faifefior  court  had  before  them^season- 
ible  evidenoe  from^faich they  ooulddraw^he'condution 
that  thefsafts •which  gave  them  Jurisaicllon  ecisled,  and 
they  drew  that  conclnalon,  we  cannot  aagr  that  me  do 
not  dmw  the  same  -ooneluiiion,  and  reverse  -tfaexr  Judg- 
ment. ]  agree  tlwt  in  ooneidetiQg  a  question  xit  eon- 
tempt  we  must  see  whether  the  'infetior  •eanrt  had 
reasonable  groands  'for  adjudging  tfaat^a  aotttempt  *faad 
been  committed,  but  we  mast  beer  in  niind  'that  -Mie 
aourt  is  the  judge  whether  ithasbeentteatdl^th  eon- 
tempt:" 

Applying  the  words  to  the  present  aeee,  we  liave  *to 
aoneider  whether  Iha  ezprea^ionB  usctt  -waA  utteMB^by 
tme-who,  asaeottdtor,  -was  iMiund  'to  'aoaMer  himaelf 
jm  offloer  of  -the  eeutt,  'were  -^words  aapable  In  law  ^ 
htittg  held  ^o  amount  to  contempt  P    It  is  Impecsible  to 


8f|y ctbattthciy (waae inattaapaUafif  .heiog'So  heU.  Um^ 
thed^act  of  then  tbek|g  jmptoontempt  eoBBOiittedhfli 
for  the  Judge  oBlonsita  dMide.     He  has  jto  dw  da 
hrfeBuioe  •  on  seaeanaUia  ^utiiiBla  of  a  ^aoulBiflii  kv 
mtended,  aid  aaihls  <maHBt  is  dunidrta  hM  Mmit 
wards  we»  <napable  nf  .oonrcgdag  noatempt,  mnmi 
revise  the  iOimBlnsinn  ito  (which  -the  aadge  who  W 
and  miftMiaid  aU  ihe  cobmuaslanom  af  iUt» 
'.XfaeiaMMid  andtM4pjitharqBflifticaia,'mhi 
tlm-Mnanti«ni.daffldarein.«ttmF    ItisassoMM 
asder^tondaddeuponthli,  )to molerto  autica Ul<(f ii 
Gcamty  Oanrts  Aot,.iU»4fi.     JXtoas  a»  Ahne  am 
left   open  biy  Ahat  MdUon  \to  the  Jadgs.    St  W9 
e&tiier  detain  iim  dSsBdar  luntil  ithe  stiwig  af  ttsMi^ 
or^heramy-iBaneAiwanBHilfcior  his  aommitta],  arkiflV 
by^mamnt  impoaeca  fiaa,  amd  ^ovi^  ooonmit  pndkf Hi 
nnn^payaMnt/af  sash  fine.    In  both  !the  Mtm  OMdl 
nnwt*eaBBtalBe.htB  ipaww  b0r>a  msarant  aigMd  MdaaUl 
Xhe  wanant  haae  k  jaextahily  nne  for  the  abtolQtBiflaap 
knlttalof  -theta^paUaat.    It  is  laaid  to  be  bid  bWM 
the  judge  directed  earlier  in  the  day  thata fiaenf  il 
or  committal  for  six  days,  should  be  iiapoMd.  Bat 
what  finally  happened  ?    The  county  court  i^i^V^ 
have  thought  at  first  that  «  fine  or  la    ' 
.default  was  tfaejrroper  Bourse,  but  he  issued  no  \ 
to  that  eflaot.    The  enti^  in  his  book,  or  on  the  niii^ 
of  the  oonrt^bodk,  woiOfi  be  quite  inoperatifet>flH9 
out  his  iateittion.     He  -wae  quite  free  to  vefisv  W 
decision  if  he  thoa^ht  \fit.    No  fine  could  have  tai 
recovered  upon -the  authority  of  sueh  entry.   Itair<" 
that  kter  enidie  Judge  was  faidined  tomiti^akBhii^ 
of  thetane  ft  .Turner  had  tiiougfait  fit  to  apblogtei^ 
Tumei;,  for  good  or  bad  leaeons,  it  is  not  for  « to09t 
[persisted  in  his  tiew  ^of  the  impoasibili^  of  hb  ^ 
drawing  the  expression.    Than  ibis  warrant  ^Hsa.  S 
is  oneviuthorized  i^-ttie  Aot,  and  oannet,  thsi*«i* 
quashed  on  any  plea  of  irregularity.    I  entinif  ^1^ 
with  my  brother  Liudl^'s  judgment,  fand  -^^ 
result  of  the  judgment  in  thcotmrt  belim* 

Appwl  di$miU0d. 

Solicitor  for  the  appellant,  &.  S*.  Qartkeuh 
Solioitors  for  the   respondent,    SmSes^   Bhtgot,  i 
Ollard^  for  iSktnay,  yawaastls  under  I^me. 

It  being  found,  upon  inquiry,  that  it  was  dooHv 
whether  this  appeal  should  hiave  been  haaid* 

LiKDLaT,  L.J.,aaid:  «<)£tds idouJbtfal  whethsr thiieii 
not  a  criminal  matter;  upon  which  we  ooald  afltp^ 
heard  an  appeal.  At  any  rate,  this  must  not  brl9 
as  a  precedent  for  hearing  audi  i^peals." 


AomQ.B.'»lv.  J«*^ 

"SwAnr  9.  Atses.  («.) 

Landlord  and  imant^Jdmt^-^Agrmmmt  J^  ^y 
BfWidk  of  tiwuiamlJo  r(p«r-^Foiyfi»tor»--iWjj 
(7ofiv<^a«cin^  and  Jom  qfj^rqj^y  J4»  ^^  ^ 

The  naUee required  by  ladNen  14 «f  ihaOem^^^ 
and  Law  of  Froptr^f  Ad,  1«8^,  4$4mlM  ^•f«**J'J 
t?iere  ts  an  actual  sjWnpiwais  er  tvAsret^dr^ 
<Vr0emen<  far  a  \kem  ,qf  wJM^  Jk^  mmi  mm0^ 
•pteific  ^p^imimmct^ 

'Appeal  f fom  the  liediion  'of  diaries,  J.  f^^ 
20Ji.  U  D.  686).  ^^^ 


The  action  wws  -taougfat  tto  ^ 

paemlses  inJUgh^toad,  Im,  in  the 
Eaiit,iaad  'fonMsne^pt^fits. 


(gr)«MpaitadbyA.P. 
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09  AVFaA£« 


SwAar  V.  iMnafc. 


OOVBV  OV  AVPMli* 


It  sppMrad  tbaty  by  an  agteeatnft  dated  July  a5» 
1858,  E.  LanreU,  fo0  Ummli^  Us  ezMitoMi  adlmUiBtM^ 
ton,  and  Bmigns,  agreed  to  let  the  yremfeee  ia  qneetlon 
toH.  G.  Mortimer^  his  exeoaton,  admlnistratore,  and 
aarigna,  from  J'une  34, 11958^  ft>v  a>  tem  ef'elKli^r  y«*^n 
at  a  speeifled  aaxraal  rent^  aad  Ifioviiiiiev  agwed  to  aaoept 
a  lease  of  the  premiaea.  The  agreement  farther  pro- 
Tided  that  the  leaae  ahoold  oontain  all  naval  coTenanta, 
and  paitionlarly  covenatitB  to  pay  rent  and  to  keep  the 
propeitj  In  good  repair,  and  that,  on  the  breach  of  any 
of  the  eoTenanta  by  Mortimer,  Larwell  ahonld  be  at 
IBklrtfikf  re-enter  and  take  poaaeaaion. 

Ae  plalaliff  wai-  the  aaafgnea'  oA  tke  ivrMaion 
«qMotant  npon  the  determination  of  the  term  of  eighty 
jmnt  and  the  defendant  waa  the  aaaignee  of  Hor- 
ifmer's  hitaaeat. 

In  1887,  when  the  writ  wat  iaaned,.  »year^8  rent  waa 
•dnein  reepect  of  the  premiaea,  and  the  premiaea  had  not 
^een  kept  in  repair  in  aeoordtence  with  the  terma  of  the 


The  d^fendattt  oon«sndbd*  that  he  w»a  entitled  to^ 
motioe,  which  it  waa*  admitted  had  not  been  givm 
Atfofe  action,  nnder  aeotlott  14  of  the  Oonteyaneiog 
amd  Law  of  Propeity  Act,  1881. 

The  aeetion  providea  that:  "A  Hgltit  of  reientrj^or 
forfeiture  nnder  any  proviaa  or  atfpnladon  tn  a  leaae  foi^ 
aM  bmaoh  of  any  oovenant  or  condition  in  the  leaae 
■lii^net  be  enforoeable  by  action  or  otherwiae  nnleae 
anri  nota  the  leaaor  aerve  on  the  leaaee  a  notice  apecify-' 
iilg  the  paitioQlar  breach  complained-  of;  and,  if  the 
btMh  ia  capable  of  remed^jr,  xeqniring  tha  leaaee  to 
nmedy  the  braaeb." 

Ghariea^  J.,  held  that  tho  agreement  did  not  oon« 
stftnle  a  leaae  wittiin  the  meaningr  oi  the  aeotion,  and 
^▼e  judgment  for  the  plaiotiif. 

She  deftodant  apl^ealed.. 

iJmMmagh'  and.   Mayte$r  fbr   the  oppellmU*  — » The 

-daftwdant   bae   paid   vant  for   mmy  yaara.      He   ia 

tlierefore  tenant  from  year  ta  year.    A  tenaiiqr  from 

^faar  to  year  baa  alwaya  been  regarded  ae  a  leaae  :  Shep- 

beadSa  Toaohatone,  toI.  1,  p*  266.    There  waa.  here  an 

ageeemeBt  for  a  leaae  and  a*  anbaeqnent  payment  o( 

XM*.    That  ii  in-  itself  sufftalent  tt>  conetltate  a  leaee : 

Amndi  t.  Irtkmdi  B.  B..  A  B.  S»4,  7  W.  B.  C.  L. 

Mgi    47;    CoaUworlh  v^    Jb^naoi^.  56  L,  J.    Q.  B« 

MOi,  34  W,  B.   Dig.  94..    Thia  would;  be  good   ae  a 

iBMW in: equity:  Hiil  ?.  Sardaf^^  IB  Yea*  403;  WaM 

T.  Lonidah,  31  W.  B.  109,  21  Oh.  D.  9.    There  weae 

m§fiMAA\  dvonmatatttiea  in  tkiar  oaaa  which  woald  hare 

Indaoed  a  oonrfr^of  equit)K  ttf"  gmnt  apadfle  perfiMrmanae 

c#*the  agreement  eren  alttiou^  there  had)  bean  «  breach 

•of  thS'  oof«nanfe  to:  repair:    Sldally,  the  reaaon^  that  a 

court  of  equity  would  not  grent^apedflc  perfonnanoa  of 

■mn,  agreement  for  a  leaae  where  there  had  been  a  breach 

of  oonrenant  waa  because  it  would'  do  nothing  hf  rtfin, 

malt  the  leaae  would'  be  liable  to  be  iftnmediately  89t 

altaldre  by  the  entry  of  the  leaaor ;  but  alnce  the  Oonrey- 

auoing  Act  the  lessor  cannot  enter  fbr  bieaoh  of  covenant 

without  giring  the  notice  preacribed'  by  aeetion    14. 

'BheBtAam  thai  conrta  will  now  gnuftapeolflo  perftnmance 

of  an  agreement  for  a  leiye  evaa  when  tlwra  haa  baema 

4i»reaMh  dP  corenant. 

ISiejt  also,  referred'  to  i>oa  d^  Migg.  ▼«  ffdl't  5  T.  B. 
Atl'L'f  Olaffpm  r.  BiaJuUt  8  T.  B.  3 ;  In  re  Maughan, 
.Stt.  W..IL  308,  U  Q.  3.  D.  9fia ;.  Gowrlau^  ▼«  Duk€  of 
>,LVeft  AB.  68. 


M9mla$f^  Q,0.f  and  £u9h  WiltDnf  fxm  tha^naigmdent, 
van^Bot  oaUed.upon  to  argaei» 

I^oKd^BBm^  KB.— In  thiaoaae  the  >  defendant  waa, 
in  Tax  ojgMoDf  tenant  to  tha  plailitiff..  He  waa  a  tenant 
Tipwia  th^  teraaa  of ^  tbe  agmamanlR  for  a.  leaack  aa  f ar  aa 
tSbaix  were  applicable  to-  sneb  a  tenanoy,  and  therefore 


he  held  upon^tha  terma  that  ha  would  keep  the  pvemisea 
in  repalv,  and  that- if  he  did  not  do  so- the  landlori  might 
M^eateak'  Hi  ba  waa  a*  tenant  hfa  landlord  had  at  law  a 
rtght.  to  re-enter  and  ta  eject  him  if  he  refused  to  go 
whembi  hadibrokanc  the  covenaatab  That  waa  the  caaa 
pilos  to  the  Oowaananoing  Aet^  1881*  Nowv  ia  thi» 
teMBt  M^aed  to  tha  protection  of  aeotion  14  of  that 
AotP  That^  depends  upon  whether  he  ia-  in  snoh  a  poai** 
tion  aa  to  coma- withlnitho  teua  of  the  aeotion.  It  aaya  li 
'*  A  liflfit  of  n»-entr^  or  fbsfeitare  under  any  profiaoor 
attpalation  in  a  leaaa*  for-  a  breach  of  any  covenant  im 
oondition  in  the  leaaa-ahallnot  be  enforoeable  hji  aotiour 
or-  otherwiaa  ualeaa  and  until'  the  lessor  eesve  oa^  thar 
leaaee  a>  notica  apealfying  the  partionlar  breach  com*' 
plaineA  of,*  aad».  if  the  breach  ia  capable  of  i»med5y 
req^iiriog  tba  leeaea  to  remedy  the  baeaoh*'*  iJhat  U  tha 
pioteatioa  whiah*  tho  defendant  dalma  to  have.  Tiia 
wovda  are  **  in*  a  leaaa»''  Kow,»  bar  the  defendant  • 
leaafrP  ^»m4^/cwsa  tha-  aeatlon  applieate  the  oaaa  of 
an  exiatUig:leaae».  and  it  ia  oLaav  that  there  is  no  leaae  i» 
existeneei  herein  tbo  ordinary '^gnifiaation  of  the tena^ 
The  section^  prtm^'/ieia,.  does  not  apply  to  a  mere  oasa 
of  teflEaooy,  if  snob  can'  eiiat  without  a  lease.  Bob  iti» 
said,  thatk  the  woit  **  leaaa^'  eompriaea  an  agreement  for  • 
leaaa  even  befeae  entry  e^  piqrment  of  any  rent.  I  thii^ 
tbat^oontention  it  contnry  to  the  ordinary  meaning  o8 
language.  Charles,  J.,  haabeld  that  the- word  **  leaae  " 
doea  not  comprise  in  this  section  such  an  agreement  for 
a  lease  aa  tbiaj  and'  he  feitiflea  that  opinion  by  peiattaig 
oat  that  in  thia  very  Act),when  the  Legidlatnre  deaire,  ia 
section  18»  to  include  agreementaifor  leaae^ib espreaaljr 
meationa  them.  I  tbioli  that'  Ibtfttfioallon  waa  quite 
right,  bnt^  I  think  it  was  unneeeaaavy«  It  has  been 
nrged^tfaat  thoae  two  aectlona  of  the  ^ot  have  a  difleaaot 
acope*  That^magrba  aoi  but  that  ii  not  the  point.  I 
thiaAbthatthe-woad  *' leaae"  doea  not imdude an  agree* 
meat  for'  a  leaae  merely  beoauie  aueh  an-  agreenaent 
exiafak 

Now  doea  the  word  <*  leaae  "  apply  to  anything  mcaa 
than  aa  aetual  tangible  e]riatlng  least  P  £  tbinU  it 
aj^iee  to  what  ie  in  law  eqiUvaleat  te  a  tangible  leasee 

The  diatlaQtion  between  law  and  equity  haa  now  been 
aholiAed,  aad  the'oenrt  oan  enforce  either.  Tberefocei 
where'  a*  court  of  equity  would  formerly  have  deeteed 
spedAo  peifonnanee  of  an  agreement  for  a  leaae,  that 
agceemeat^will  be  held  in-  both  divlsloaa  to  be  eqaivoleat 
to  a  leaaaaad  will  be<1aceated  aa  though  it  were  the  actual 


Kow  ia  Wm  caie^as  B  have  said,  the  defendant  ba^a 
teaimoy  hf  reaaoa«of .  his  being  in  poseeseion  aad- having 
paid'  rent  te  the^  lattdtord.  He  held  that  tenancy  n|pa 
ao  many  of  the  terms  of*  the  agreemeat  for*  a>  leaae  aa 
iMie<  applicaMe  te  a  teaaney  from  jsear  to  yean 
Aoootdiagite'the  viefraxpveaaed  by  Sir  Oeeige  Jeaael  ia 
Waihh  V.  Jion9Me,.it'  the  ceartofi  equity  would  batNl 
graaited  apeoiaeperfoBRnaneaiof  the  agrsemeot,  he  would 
hold«upen  the  teima^whieh  would-be  introdaoed  into  the 
leaae  onaewMng  tetha  agiaemanti  It  waa  rightty  stated 
ia  Jeofistt  Vb  Irdcmd  that  the  holdiagwouldtat  coouncn 
law  base  been  on  aaoh  of  the  terma  o^  the  agteeaieat  oa 
wantd  ba  applicable  te  a  tenancy  fiomiyear  to  year.  U^ 
however,.the  coast- would  not  give/ apecifle  performaaee^ 
then  he  would  have  only  a  tenanoy  and  not  a  lease,  aad 
that  in  itself  would  not  entitle  him  to  the  protection 
given  by  aeetlea  14.  Thevefore^  wdtaa  the  defendant 
here  ie  in  snoh  a<  petition  that  he  oeald  obtain 
apeeifle!  peiCbnaanee  of  the-  i^reeoaent  for  aleaaei,  be 
is.Bot.entitled  ter  the  pioteetioa  of  tfae^  seetton..  OooU 
he  haver  obt^itledi  apeoifta  peaforanaoe  P  It»  ia^  can- 
tended  that bo/cealdi  It  la  deaa  that<tfae eeurtwonld 
not  taeatan.agieeaaeat4n4uexiallfigclease  if  they^  would 
not  granti  apaaifle  perl6rmaace-oft.  it.^  It  ia  also  dear 
that  tha  eouato^  equity  woald  not  grant  afirotfio.  nsr- 
temaaoa  ot  an;  agfeeaMUt  for  a  leaaa  where  there  had 
beeaarboBMhkofrttaftOOveoaatto  vapair.    But  it  is  aald 
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CtorBT  OF  Appbal. 


SVAIN  V.  AtBBS.— LOOKHABT  V.  BflTOB,  &a,  OF  St.    AlBAHS. 


Ctomcrop  Amik 


that  tbe  Conyeyancicg  Act  baa  altered  the  principle 
on  which  tbe  court  u»ed  to  act.  It  if  said  that  the 
court  would  grant  apeciflo  performance  of  the  agreement 
for  a  leaae  now  beoanae  aection  14  would  apply  and  would 
give  the  tenant  at  once  a  locus  pcBnUeniia.  But  be- 
fore aection  14  can  apply  there  muat  be  a  leaae  or 
aometbing  equlTalent  to  a  leaae,  and  it  if  a  contradic- 
tion to  aaj  that  the  court  will  conaider  thif  aa  equiva- 
lent to  a  leaae  beoauee  aection  14  appUea. 

Then  it  waa  urged  that  under  the  particular  circum- 
ftancea  of  thia  caae  the  coutt  would  grant  apedflc  per- 
formance of  the  agreement,  although  there  had  been  a 
breach  of  co?enant.  Unleaa  there  were  other  apecial 
dicumatancea  it  ia  clear  that  the  court  would  not  have 
granted  apeciflo  performance.  If  there  were  any  auch 
apecial  circnmatancea,  auch  aa  aurpriae,  or  aome  other 
ezcuae,  thej  were  neither  pleaded,  nor  were  they  Drought 
forward  at  the  trial.  It  is  impoaaible  to  allow  them  to 
be  brought  forward  now,  and  we  mu«t  treat  the  caae  aa 
if  no  auch  apecial  circumatancea  eziated.  Therefore  I 
think  that  tbe  court  would  not  grant  apeciflo  performance 
of  thif  agreement,  that  there  la  no  leaae  in  eidatence,  and 
that  the  caae  doea  not  fall  within  aection  14,  but  that  it 
ii  a  mere  tenancy,  and  not  a  leaae.  Thia  dedaion  may 
be  a  atep  further  than  we  went  in  Ooattwarih  f.  John" 
fon  but  I  think  the  judgment  there  clearly  ahowa  that 
we  were  prepared  to  go  ao  far. 

Lnn>LBT,  L.J.— -Tbe  only  question  raiaed  at  the  trial 
waa  whether  or  not  tbe  defendant  waa  entitled  to  the 
protection  of  aection  14.  That  waa  the  aole  point,  and 
upon  that  point  I  think  the  decition  of  Oharlea,  J.,  waa 
correct.  I  think  it  would  be  wrong,  looking  at  the 
language  of  the  aection,  to  hold  that  an  agreement  for  a 
leaae  waa  the  aame  aa  a  leaae.  It  ia  uunecesaary  now  to 
say  for  what  purpoaea  an  agreement  for  a  leaae  and  a 
leaae  are  the  aame.  I  do  not  think  thia  waa  a  leaae 
either  at  law  or  equity.  It  ia  aaid  that  thia  ia  a  caae  in 
which  apedflc  performance  would  be  decreed.  Primd 
facie  a  breach  of  coFenant  to  repair  ia  fatal  to  a  decree 
of  apedflc  performance,  but  there  may  be  apodal  dr- 
oumatancea  modifying  thia.  No  auch  droumatancea 
haFo,  howcFcr,  been  pleaded  or  raiaed  at  the  trial,  and 
it  if  too  late  to  go  into  them  now.  I  think  Mr. 
OaFanagh'a  auggeatioo,  that  the  principle  on  which  the 
oourta  acted  in  granting  or  refuaing  apedflc  performance 
of  an  agreement  for  a  lease  baa  been  swept  away  by  the 
Ctonfeyandng  Act,  1881,  is  moat  startling.  But  on 
being  looked  into  it  comes  to  this— that  the  court  will 
grant  apedflc  performance  of  an  agreement  beoauae 
section  14  applies ;  bat  it  muat  be  shown  that  aection  14 
appliea  before  the  court  will  grant  spedflc  performance. 
Section  14  applies  only  to  leases,  or  to  such  agreements 
for  leases,  as  the  court  will  grant  apedflc  performance  of. 
It  ia,  therefore,  arguing  in  a  dide.  The  Actbaa  been 
in  force  dnoe  1881,  and  this  is  the  first  time  tbst  this 
contention  has  been  raised.  I  cannot  aaaent  to  it.  I 
think  it  ia  unsound,  and  iu  fairness  to  the  oppodte  dde, 
if  raised,  it  ought  to  haFc  been  raised  on  tbe  pleadings. 
I  think  that  answers  the  whole  point.  This  is  not  a 
lease«  and  I  think,  under  the  drcumstancss  before  him, 
Obarles,  J.,  was  right,  and  this  appeal  most  be  dis- 
missed. 

LopBs,  KJ.— The  position  of  the  defendant  is  that 
he  is  tenant  from  year  to  year  under  the  terms  of  the 
agreement  for  a  lease  as  far  as  they  are  applicable.  That 
being  so,  there  is  no  lease  within  the  meaning  of  section 
14.  It  is  said  that  the  agreement  is  equiFalent  to  a  lease 
because  the  court  of  equity  would  grant  spedflc  per^ 
formance  of  it.  EFen  if  tbia  were  true,  which  I  doubt, 
I  think  that,  baFing  regard  to  the  pleadings  and  CFi- 
dence  before  the  coutt,  it  wonld  not  grant  apedilo  per- 
fdrmance.  I  cannot  agree  that  the  OonFeyandng  Act 
haa  altered  the  practice  of  the  Courts  of  Gbanoery.    I 


am  clearly  of  opinion  that  the  case  is  not  vitida  iw 
tion  14,  and  that  this  appeal  must  be  dismiaaed. 

Appeal  diimiised. 

Solidtors  for  the  appellant,  Pmreer  A  Cooper, 

Solidtor  for  the  respondent,  PP.  BrUUnif. 


From  Q.B.  DiF.  JmVL 

LOGKHAST  p.   MaTOB,    &G.,   OF  St.  AlBAIB.  (&] 

Praelioe^Special  caee—Omieeion  to  urwe  appUaOiM  m 

each  of  fuiticee  preeeni  at  hearing — Sttrnmary  /■*• 

didion  Aei,   1879  (4S  dt   43    VicL  c  49],  f.  83- 

Summary  Jurisdiction  Rules,  1886,  r.  18. 

The  court  has  no  furisdietion  to  enUriai^  a  tpnd 
ease  stated  under  the  Summary  Jurisdicium  Ad,  1879, 
«.  38,  ufi2ess  the  directions  given  hy  the  fittmaiory  Jmit 
diction  Bules^  1888,  r.  18,  have  been  compliei  wUh. 

South  Staffordshire  « Waterworks  Oo.  v.  Stosa,  19 
Q,  B,  D.  168,  85  W,  B.  Dig.  110^  apprpved. 

Appeal  from'  tbe  debiaion  of  a  •  difiaioual  oont 
(Stephen  and  A.  L.  Smith,  JJ.) 

On  Maroh  17, 1887,  an  order  waa  made  agaioil  thi 
plaintiff  at  petty  seaaiona  at  St.  Albans,  aftsr  s  iHadm 
by  the  juaticea,  to  pay  a  oettain  aum,  being  part  of  thi 
coata  incurred  by  the  defendants  in  paFinganwdd- 
Joining  his  premises  under  the  proFidons  of  the  Pnblie 
Health  Act,  1875.  Oounsel  for  the  pldntifE  ife  oaa 
informed  the  Justices  orally  of  his  intention  to  sppij  A* 
a  case,  which  the  Justices  then  dgnifled  thdr  dffiapa 
to  grant. 

On  March  23  the  pldntiiTs  soUcitor  serFsdtbfcid^ 
to  the  Jnatioes  with  an  application  in  writing,  sUnan 
to  the  Justices  who  made  the  order,  requesting  thm  ti 
state  a  case,  but  no  dmilar  applicationa  were  said  if* 
the  jnatioea  present  at  the  heanng. 

Tbe  Justices  stated  a  case  for  the  decision  of  tin  f^ 
but  upon  the  matter  coming  before  the  Qneen'i  Bw 
Difision  objection  was  taken  that  rule  18of  tlie8» 
mary  Jurisdiction  Boles,  1886,  had  not  bean  ooapia 
with.  The  rule  requirea  that  **  An  applicatiott  to  a  ad 
of  summary  Juriadiotion  under  aection  38  of  tbs  8^ 
mary  Jurisdiction  Act,  1879,  to  state  a  cats  ahiH  b 
made  in  writing  and  a  copy  left  with  the  dsdcottk 
court.'* 

The  DiFiaional  Oourt  held  that  they  were  bossdV 
the  deddon  in  South  Staffordshire  Watorwofk  0i.V; 
Stone,  19  a  B.  D.  168,  35  W.  B.  Dig.  110,  sad  that 
they  bad,  therefore,  no  Jnriidietion  to  hear  the  oaaa 

The  pldntiS  appealed. 


J*  P.  Grain  and  Reginald  Kemp,  for  the  (.. 
The  rules  are  merely  directory.  No  injuatiea  WMdflSBi 
aa  the  magiatratea  had  been  aaked,  and  had  agrMJ»J| 
atateacase.  The  atating  of  the  case  cursa  tbs  Mv 
in  applying  for  it. 

LunUey  Smith,   Q.O.f  and  Biehard  Mwir,  for  ^ 
reapondenta,  were  not  called  upon  to  argoe. 

Lord  EflHiB,  H.B.— The  only  question  in  kfaii  «** 
whether  the  DiFidonal  Oourt  had  JuriadictioB  te^H^ 
tain  this  appeal  or  not.  The  power  to  bting  is^ 
appeal  ia  ^Fcn  by  seotidn  33  of  the  SnmnMiy '■"■n 
tion  Act,  1879,  and  by  that  aectioa  it  is  picMii^ 
the  application  for  a  special  caae  '*  shall  be  msdfh^ 
manner  as  may  be  from  time  to  time  direotsd  If ^ 
under  this  Act."  The  effect  of  that  ia  to  read  ll*^ 
into  the  Act.  By  rule  18  of  the  Snmmaiy 
Bules,  1886,  "  An  application  to  a  court  of  i 

(a.)  Beported  by  A.  P.  Pebosfal  Eisp,  ISeq,,  ft 
at-Uw 
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jvrisdiotloii  to  state  a  apeoial  case  shall  be  made  in 
writlog,  and  a  copj  left  vHh  the  olerk  of  the  oourt/' 
There  are  a  long  series  of  oases  beginning  with  Morgan 
T.  EdwaTd$,  89  L.  J.  M.  C.  108,  8  W.  R.  0.  L.  Dig. 
S,  which  decide  that  in  regard  to  a  statute  relating  to 
subject-matter  similar  to  this,  with  similar  directions 
ae  to  appeals  from  magistrates,  that  which  is  directed  to 
be  done  must  be  done  in  order  to  give  the  oonrt  juris- 
diotiou.  The  directions  are  not  mere  directions,  bat 
they  are  conditions  precedent  to  enable  the  court  to 
hear  the  appeal.  I  therefore  agree  with  the  dedtion  of 
the  Difisional  Court  in  South  Staffordahire  Waterworhi 
Co.  T.  Stone,  It  is  an  autbori^  directly  in  point,  and 
ve  think  it  is  right. 

The  directions,  therefore,  being  conditions  precedent  to 
the  bearing  of  the  appeal,  have  they  been  complied  with 
here  t  It  is  plain  that  they  have  not.  The  plaintiff's 
counsel  stated  orally  to  the  magistrates  at  the  hearing 
that  he  should  apply  for  a  case.  The  application  was 
drawn  np  in  writing,  but  instead  of  being  sent  to  the 
Justices  it  was  simply  strred  on  their  clerk.  It  was 
therefore,  so  far  as  we  know,  not  called  to  the  attention 
of  the  justices  st  all.  The  case  of  Ex  parte  CuriU,  3 
Q.  B.  D.  18,  showiB  that  the  application  must  be  served 
on  each  of  the  Jwtices  who  were  parties  to  the  proceed- 
ing. I  think,  therefore,  that  the  condition  was  not  com- 
plied with,  and  that  the  eourt  had  no  Jurisdiction  to  hear 
the  appeal. 

LDn)LET,  L.J. — I  am  of  the  same  opinion,  and  I  think 
It  is  impossible  to  arrive  at  any  other  conclusion.  We 
cannot  overrule  the  long  series  of  anthoritiea  which  decide 
that  suoh  directions  must  be  observed  in  order  to  entitle 
the  court  to  hear  the  appeal. 

LoPBs,  L.J.— I  think  that  the  directions  given  by  rule 
18  must  be  complied  with  before  the  court  can  hear  the 
appeal.  In  this  case  there  was  no  written  application  to 
the  Justices  to  ttate  a  case.  That  was,  in  my  opinion,  a 
oondition  precedent  to  the  hearing  of  the  appeal,  and,  the 
mle  not  having  been  complied  with,  the  oourt  had  no 
Jurisdiction  to  entertain  the  appeal,  and  were  right  in 
refusing  to  hear  it. 

Appeal  ditmitied, 

Solicitors  for  the  appellants,  Lovell,  Sons,  <k  Pitfleld, 
for  B,  E.  Leekhart,  Luton. 

Solicitor  for  the  respondent,  O,  C.  AnnetUy. 


Feb.  20. 


Kilt  CToutt  of  itt0t((f* 

Obsm.  Div. ) 
Kayr,J.    ] 

HowAXD  V.  Patbht  Itobt  Manttpactubhtg  Co.  (a.) 

CbnsfNiny— Conlracf  hy  truttee  for  intended  company-^ 
BatifioaUon — New  contract — Borrowing  power  over 
"  properties  and  rights  "  of  company^Mortgags  of 
uncalled  capital. 

Tike  directors  of  a  company,  in  accordance  with  the 
provisions  of  its  memorandum  and  articUSf  adopted  an 
agreement  entered  into  before  its  formation  by  a  trustee 
for  the  company  for  the  purchase  of  certain  leasehold 
pretnises  and  oth^  property  {the  vendor  of  which  was 
cne  of  the  direetorsjf  the  price  having  hwi  previously 
varied  with  his  consent  hy  substituting  debentures  for 
eeuh  jwipntnt*  The  leasehold  premises  were  accordingly 
assigned  to  the  company^  who  sealed  the  deed  of  assign^ 
ntent  and  took  possession  of  the  premises,  and  carried  on 

(ex.)    Reported  bj  H.  F.  Akxdboz,  Esq.,  Barrister-at-Law. 


(heir  busiriess  there.  And  the  debentures  were  issued 
to  the  vendor  and  his  nominees. 

The  company  was  afterwards  wound  up,  and  the 
liquidator  obtained  f^om  the  vendor  an  assignment  of  the 
other  property  comprised  in  the  agreement. 

On  a  claim  hy  the  debenture  holders  to  enforce  their 
security. 

Held,  tJuxt  there  existed  a  eontraet  between  the  company 
and  the  vendor  to  the  effect  of  the  previous  agreement, 
with  the  variation  as  to  payment,  and  theit  the  debentures 
were  issued  for  the  purpose  of  such  payment,  and  were 
valid. 

In  re  Northumberland  Avenue  Hotel  Co.,  33  Oh,  D, 
16,  35  W.  R.  Dig.  38,  considered  and  distinguished, 

A  power  to  mortgage  the  company's  "  properties  and 
rights'* 

Heldf  to  include  a  power  to  mortgage  the  uncalled 
capiial  of  the  company. 

Bank  of  South  Au»tralia  v,  Abrahams,  23  fV.  R.  668, 
L.  B,  6  P.  O.  265,  distinguished. 

Trial  of  issues  in  the  action. 

By  an  agreement  of  the  25th  of  April,'  1885,  T.  B. 
Jordan  agreed  to  sell  to  W.  Wyber,  as  trustee  on 
behalf  of  a  company  about  to  be  formed  under  the 
name  of  the  Patent  Ivory  Manufacturing  Oo.,  a  certain 
invention  and  patents  for  the  same,  and  Jotdan  and 
B.  K  Commans  agreed  to  sell  to  the  company  certain 
leasehold  premises,  stock,  and  goodwill,  for  a  sum  of 
£36,500,  payable  £6,500  in  cash  to  Jordan  and  Commans, 
and  the  balance  in  fully  paid-up  shares  to  them  or  their 
nominees. 

The  company  was  registered  on  the  29th  of  April, 
and  the  menoxandum  of  association  stated  that  the 
objects  of  the  company  were  {inter  cdia)  to  adopt, 
ratify,  and  carry  into  effect  (either  with  or  without  vari- 
ation) the  agreement  of  the  25th  of  April,  1885;  to 
acquire  the  invention,  patents,  mills  and  premises,  plant, 
machinery,  stock  in  trade,  and  goodwill  above-mentioned 
and  other  property ;  and  to  borrow  money  on  behalf  of 
the  company,  and  mortgage,  sell,  and  dispose  of  all  or 
any  part  of  the  company's  properties  and  rights. 

The  articles  of  association  provided  as  follows : — (Art 
3)  <*  The  directors  shall  forthwith  adopt,  on  behalf  of 
the  company,  the  agreement  of  the  25th  of  April,  1885, 
mentioned  in  the  memorandum  of  association,  Jind  shall 
carry  the  same  into  effect,  with  full  power,  neverthe- 
less, from  time  to  time  to  agree  to  any  modiiication 
thereof  ;  (art.  94)  the  management  of  the  business  and 
the  control  of  the  company  shall  be  vested  in  the  direc- 
tors, who,  in  addition  to  the  powers  and  authorities  by 
these  articles  expressly  conferred  on  them,  may  exercise 
all  such  powers  and  do  all  such  acts  and  things  as  may 
be  exercised  or  done  by  the  company,  and  are  not  hereby 
or  by  the  statutes  expressly  directed  or  required  to  be 
exerdsed  or  done  by  the  company  in  general  meeting ; 
but  subject,  nevertheless,  to  any  regulations  from  time 
to  time  made  by  the  company  in  general  meeting,  pro- 
vided that  no  regulation  shall  invalidate  any  prior  act 
of  the  directors  which  would  have  been  valid  if  such 
regulation  had  not  been  made ;  (art.  95)  without  preju- 
dice to  the  general  powers  conferred  by  the  last  pre- 
ceding article,  and  of  the  other  powers  conferred  by  theee 
articles,  it  Is  hereby  expressly  declared  that  the  directors 
shall  have  the  following  powers  (a)  to  exeonte  all  deeda 
and  documents  which  they  from  time  to  time  think 
necessary,  and  for  that  or  any  necessary  or  advisable 
purpose  to  use  the  common  seal  of  the  company,  (6)  to 
borrow  from  time  to  time,  on  behalf  of  the  company, 
such  sums  of  money  not  exceeding  in  the  whole  at  any 
one  time  £1,000  as  the  directors  think  necessary  or 
advisable ;  aleo  to  rah e  such  further  moneys  as  may  be 
authorifled  from  time  to  time  by  resolution  of  any  general 
meeting  of  shareholders  summoned  for  the  purpose,  (c) 
to  secure  the  repayment  of  any  moneys  ao  borrowed 
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Ifi^Btiler.  wilii  intafMl,  bj  deboitnres, 
or  otherwise,  and  generally  in  anoli  maiuier  aad>  nipon* 
fluoh  o£  the  property  and  aaaeta  of  the  eompanj  and 
mpaa  anobi  taims  and  oenditfona  a»  the  dfiaolotft'  asp 
think  fit. 

m  a  meatinffofi  tile  dhnttan  on  tfa*  274li>ofi  1&qr» 
1885,  at  which  Jordan,  who  was  a  director,  was  passsnt, 
it  was  ratoL^ed  that  the  agveement  of  the  aSth  of  Apiil, 
1885,  should  be  and  the*  same  was  therehy  adopC«d« 

Aft  a»  similar  meetfaig  on  the  6th  o£  June^  1885,  Jordlni 
againbeing  present^  ijh  wfls^  xeiiolved  tllat,  ih  oDnsidei»- 
tion  of  Jordan's  accepting  £3,000  in  cash  and  £3,500' ia 
dcft)entttnt  stodi  ini  tin  oampany,  beMing  itttewst  at  the 
rate  of  sIe  per  cent,  par  amiTun.(tiiat  ezpnsiiton  debsii^ 
tue  stnek  being  appacoitiy  need  by  inadweztenoe 
instead  of  debentures},  an  allotment  of  shares  should  bo 
pmoceded  with,  and  an  allotment  of  shans  to  Josdtin 
and  others  was  then  made. 

AA  a  meeting  on  the  17th  of  June,  Jovdaa  again:  being 
present,  it  was  resoWed  that  the  company's  seal  shonlA 
be  affixed  to  the  agreement  of  the  25th  of  April,  1885 
—this,  in  fact,  was  never  done  and  to  the  £hirty*4I^e 
dibentnna  of  £100  each  to  Jordan  and  Oommans-  in 
part  payment  of  tiie  £6,509i  and  to  tha  dead  of  assignt^* 
ment  of  the  leaseltold  pnndsea»  Byr  this-  deed«  wfalsiL 
WHS  eseeutedi  by  Jordan  and  by  the  oannpaoy  uaden- 
thctr  seal,  after  reciting  the  original  lease  and  asaign* 
BseBttto  Jordan,  the  assent' of  the*  lessor  to.'  tbe>  assign»> 
menti  and  that  Jordan,  had  agreed  tn  sail  the  premiasatoi 
the  company  for  £200,  Jordan^  in  pnwnanoe  of  thall 
agreement^  assigned  the  premisee  to  the  cempany.  And 
the  company  thereupon  entered  into  possetsion.ofi  the 
leasehold  premisea andoaivied  ont  tiieir  business  there. 
Alsothethirty-flre  mortgage debentores  were  duly  issued, 
to  Jordan  and  Oommansi.  bearing  intereati  at  six  per 
osDti,  and.espreeeedlto-bea^ohafgeupen  the*  oompany'a 
**  undertaking,  and  all!  its  property,  both  present  and 
fntnre,  inoluding^  its.  capital  fOr  the  time  being  nn*- 
ciOledi*' 

On  the  18th  of  Septsmtaer,  1886|  the  hoddemof  theie 
debentures,  who  ware  all  direetons  of  the  companjv  ?*▼* 
notice  calling  in  the  prindpal  money  thevBtiy  seeuredi 
and!  on  the  16  th  of  September  a  petition  waepreeeated 
fbr  winding  up  the  eumpssij^  cai  whieh,  on  the:6tfar  of 
liRnrembsr»  an  orderrwas'madBiand  an.  offleial.  liqnidatocr 
apiwinfted. 

On  the  ardof  Hiarcb,  1887,  by  anrindentmre betwees 
Jordssr*  of.  the  first'  pao^^  the  oompasy  of!  the  second 
part,  and  the  liquidator  of  the  third  part,  reoiting  the 
agreement  of  the  26tfa  of  Aprils  1885^  the  inoerporstion 
of  the  company,  that  the  agreement  wae-  dtdyadopted 
byv  the  oonqiany  on  the  27th  of  May^  1885;  tiiat  tbv 
pagrfnent  of  oash  and.  allatment  of  sfaarsa  to  Jordan  as 
atftenvaadsF  vwried  wae  agreed  to  bytiie  oom|WByv<  and 
tim  grant  of-  the  lettsrv  patent,  Jordan^,  at^the  Beqoert 
of:  tbe  liquidator,  atslgned  hie  inttrert^  in  th»  lettsta 
prtlwt  to  the  eampaByi 

Tbie  artlon  was  bsongUt  by^  one  of  the  holders'of  :  the 
thirtyi.flre^defoentQiB»on  behalf  off  bboaelf  and  the  other 
debnittim  helderrto  urtabiJih  and'  enforae  their  seenri* 
ties,  and  on  ttie  SIkt'of  Maroh,  1887,  on.tfan«ppiiea*fam 
«f  the  piaistifl  and  Jordan,  an  order  was' mader  that  the 
fbUewing  isanse  beMad-^1)  whetfase  any  attd:whloh  of 
the'  tUrtyi^flve  debentnna  weie'  imnIM,  and  (2) 
prapSTt^  'of-.  tbe.  oonq^NUiy  *  wae  changed'  by  socii 
tansf 


were  iasned  on  aocount  of  a  good  debt  fronOeaMi* 
pany^  and  are  tbesef<»e  wlldi:  ElaMuir%  BMti 
aetMyi  T.  eZunU/s,  Bmo1c$,  J^  Oo.^  31  W.  B.  98, « 
Oh^  D.  61.  [Eiiv  J.,  rafiarred  tv  Gregwrf  t.  Jft^pU;  11 
Ves.  3fl8^  and  WHton  yi  Wed  Bar0«poel  iMny  A 
UW«  B.  381„2.De:Gk.J.  AS.  476.] 

mOar^  Q.C.,  and  L.  H.  BoteiOkaly  for  t&ettfiiii 
tor-r-iaie  agreement  ot  the  25th  of  April  1885,  wul 
binding:  on  the  oompany,  when  formed,  and  thnhn 
;  eridenoe  of  a  new*  eontmot  by  the  company:  hnhf 
ffflvss.  BngftMerina  Ch.,.  29  W*  B.  342,.  16- Ou  Uttt 
and  In  re  NcrthumheHand  Jofenue  SM  Go^UOL^ 
j  Iff,  35  W:  B.  Dig.  38.    At  any  rate,  tiie  dineton  U 
'  no  power  to  borrow  beyond  £1,000,  and  tfas  MM 
the  debentores  were  iiiued  fbr  a  pre-ezistiiig  ditt  ii 
immaterial:  Inrelnneof  Court iS>fe2  Co.,  C B. 6 Ifc 
{ 82,.  16  W.  B.  Oh.  Dig,  65 ;  £anc2o(onsrs\  ic,  (kh 
Aehford,  16  Oh.  D.  411,.  29  W.  B.  Dig.  UX;  Imm\ 
Union.  BdnH  of  AuaUrdlia,  25  W.  B.  682.  2  App.  On 
i  366.      And  the  debentures  are  iuTalid  io  f «r  n  tli^ 
!  affeot  unpaid  capital :   Bank  of  South  AiuMia  % 
I  Ahrahams,  23  W.  B.  668,  L.  B.  6  P.  a  265;  8k»U^ 
\  (XM0,12  W.  B.  894,  4DaG.  J.  &&  407. 

Byrne,  in  reply.— Ther  power  of  borrowing  imdwtii 
memorandum  of  aMoeiation  is  not  limited  ^y  tlieponv 
giren  byartlole  95.-  The  wordfr  ••  properties  snarigbti 
of  the  oompany  are  sufficient  to  include  unpiiUi  oq» 

Kay,  J.  [after  rsferring  to  the  memoranAm  n4 
articles  of  association  of  the  oompany  as  aHofS  mT  n^ 
and  stating  the  fhctti  of  the  case,  and  dbserfbig  <M 
there  could  be  no  kind*  of  doubt  ^at  the  lemwi 
premises  were  assigned  by  Jordan  to  tlTe  eonp^ftt 
pnrsuanoe  of  the  ammgement  made  by  the  dindm 
of  whom  he  was  one,  in  his  presenne  and  wiifcibg 
sent,   that  the  oompany  should  adopt  the  iy«a'; 
made  by^  Jordan  before  tiie  company  had  bem  iaM 
oontinned  an  foUowa:— ]     The  liquidator  nsr  aaf 
here  and,  in  the  name  of  the  oompenyi  nf^'ufV 
qpite  true  thst  I  have  got  all  thie^  property  "-^Jl 
very  nearly,  I  am  told,  all  the  property  oompdn<  ^* 
agreement  of  the  25th  of  April,  1885— *"  it  is  qnto^ 
that  the  oompany,  on  the  27th  of 'Hky,  1885,  f 
the  ogseenuartT  by  resofutionf  ICrc  Jordta 
and  assentfaig ;  and  it  is  quite*  ttne  tbaT-  tho'U      . 
with  Mr.  Jordan,  was  varied  by.  inducing  him  fes  ^ 
instead  of  cash  a  certain  amount  of  his  psynw" 
debentures,    and    thereupon    these    debentum  via 
imued ;  now,  with  this  deed  in  my  hand,  wfaidilkae 
myself  obtained  since  the  windmg  up,  I  ssy  that  0* 
whole  thing  was  void,  and  that  these  debenture-hoUfli 
are  entitled  to  nothing."    Well,  one  would  oosdna 
that,  if  it  were  the  act  of  an  indifidual,  rather  itrcaig* 
It  i«  said  that  companies  bare  no  consdenoe;  bet  tti 
liquidator  of   a  company  might  as  well  haai  aj"* 
solenoe,  especially  when  acting  in  the ehaniAv^** 
of  thls-oonxb.    ISlls*  oonrt  deea  not  sOof  »* 


B^grm^QjO.^  and:fi|fMnasy  for  tlie.  pialbtlff  and:  olber 
debentnre  helden.— <3he  diteeloivfaHd  psrwerrtojenddtd) 
aiapt^  tfaej  a«ieeBMnt  of  tSm  8Mh  of  April,  1885,  as 
BBodttadifaTitlie  pay manf  in  dalnntarer instead  oftonfa^ 
and  thie  aasennta  to.  m  iwr  oontiaetcby  the  osmpawy 
with  Jbidani  Bcaidaa,  the  osaipanyr  entered:  and:  used 
tiie  leoasbold)  premisssy  oBdi  botht  thn^eeaspany  and  tin 
liqrtdatet  tsok  HSBi||imniilii  ttawtrf.    TheF  debentans 


to  act  dishon6stly«  and  a  more  thoroughly 
proeeedfttg  than  tttat  would'be  I  oannot  weiriwff>|^ 
Butritie  said  that  I  am  bound  by  anthorftf  »; 
bow  stands  the  Ikwf  It  has  been  "•^^f^'^jS 
oases  that  where  a  oompany  tskee  peewerfjnjf  Jjj 
pmpsttf  undst-  a<  parol  agseeiiieiitt.  wUhi^  ag 
exeedfted'  angp*  dbnamant  under  ite  aeal»  or  of  ^"3 
signed  b^  any^iqgnit  (snoh  an  wonldl  salliltr  !^S 
hUtfwu  prefisions  of  the  37th 
Act,  1B9T)  snob  company  m^y  be- Js 
bytlw  eqnttiAle'mlnofpsrt  psrtei 
i»  a  eaipisfiation,  ae  on  indiYidnaLmafib^ 
mmor  antbosiftles«on  that  paint.  Itterssarfl' 
itttbewnrkof  Fry!  UJ.,.  on  SpeatteFsata 
ed.,  p;  28^*  bnf  I  wfU  refer  to  am^mmi^^ 
eaiM  tfae^  attentiott  of  oonaeel  during 
wUoh  ootttaitte  the»  sacpMSiaH  of 'thn  ( 


wmiMisatliilrJwg 

asetienofthnw^Q 
rbejaat-asaag^lg 

dnaLmafib^  ^jSS 
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ikdtmm^  «mia«nt  JodgM  «ie.]u»e.luK&of.kite:9«m^ 
.ilMiAto  L0BlJiMtifl0  XiirBwr.    In.lheeMe^gf  RTtiMnT. 

j^g»:    "  It  fwae  .•onltaded  op  .Uieir  »paft  iltait  oqa- 
gMttiM  aBMSot  bowid  ^  Aotoiof  Kput  poConunw,  aad 

«•  •qiil|]r»4«ua8t  tbe  ,fltlnmlntt,  iktcaaae  Abpy  itveMitte 

iMrtlB;  itet.X«mwt  r«OMde  «to  .eitluv  tff  titofeiiiw». 
■>mte  .INTcither^f  .tkm  vis,  .in  aqjcop|»iMi»  iHMiaiilBSt 
iviibihafriMiple  on  mhmk  tlie  loowt  ,f  ■MViJBiia  eiMi 
itfiynt^yeifoiMnM.  The.oQt«rtyt»i— airift-^nihwaiiB 
«i  tbe^fipnavid  x>fifaftiicUauid  JcjBMiiLatikold  «tlMit.i«dte 
jrUflb^iif  iji«Aeib7  an  JnditiaHiU,  wnld rflinNUit»to)A 
(tend,  (ifl^^  .i«t  :io  b«  iflo  MniUtcad  »if  4o«e  i^^a 
•omiM97*  >w  «««^tl  Mcr  llifttiit if  .»orHe}adi«e  to  «lh« 
flalidtf  lo  .JMie  bMB  panHeud  |o  stake  pMt0«i«Bo«i 
AlbBlMtluof  «ii  agMMiot,  Md  aftarwatdB  to  be  ^ald 
iMUe  to  jbe  tnated  m  a  ftve^aiear  and.  tened  /xat  of 
gBHnnioa  on  the  .groand  that  Otme  ^as  ao^gieaBMat. 
3llMre^u  anthofitjr  lor  eajiag  tbat  in  tiie.eye  M  jtUe 
aanrt  ituna frand  to  act  np  .tbe  tbawooiof  i^iieiMBt 
«lMn.paMeaBion  has  baan  ^Tan  mpon  the  iatth  •tM." 
Tbatia  afwrj  diatiaat  .dfcleion  vbidb^  aorfafiasateaw, 
iMi  Jievar  been  depatted  f«on, 'Abat  tike  jtole.^  eqnit^ 
iiMit  p«t  patlonaaaae  will  take .»  xaae  .A«t  af  itbe 
fitatotexif  Ffande  apidlM  >to  an  iaoaK|iotaiad'.oflmpan7, 
and  ttaatam  inoofpaaated  oamfaojAbiob  oaaiaa  <vittdn 
that  rdnatiine  :of  pact  a>OTfaiiwae  .k  Jaet  «a  swi^ 
bouMl  .bj  it  4M  if  it  wan  «n  iadisidval.  In.tbe'Mwa 
oatatUHaeie^aaamaMvyiofnaMtbar  ^aft  al  tba.Jbvrito 
■Aiah.IJbave  often  iMfl  i  oocaate  .to  fttftz  :  "tWabeie 
fMaamian  chaeiAiaen  -giTen  jon (.the . laith  <fif  nan  t^gtaa- 
MOittdtif,  Lfkbink,  the  :datj.«f  Ibe  rooatt^  at  teiaeit 
Ib  rpawitiln  :to  ido  «o,  .to  .aioartabi  tte  .tema  atf  Ibe 
Hyiaiwiitdwdrto  give  efloei/totit" 

Bat  lb«ixtt.i8.flaidtbatliafe;thaie«ias.flio  agaeawatt 

bet— BP  ilM  :oanipaxi7.aBd  .llr..Jaadan.  .XbesMaBaajn 

agreemant  between  Mr.  Jordan  and  a  'paama'aftapn^i 

iMacd  toAotaarteo  lar  ike  ooBHpangr  beloaatbetoonpany 

Ma  lainad.  .Bat  .tbat  4«Baeawa|p,)it  iaaaid,  ieiowi- 

(Malgr  ma  and  void,  awl  aaiald  tnot  ha  .lalifiaAiby.Iha 

wj;  lamd,  nadar  the  tcbwniMtaiaaydt  Abe  looact 

iBlar.tbat  tfaoe  naanr  aue  an  ajgMnant^seiihac 

I  jor  ioibaraiie,rfaabiiean  Mr.^adlaii.4aMi  ^tbeioMi* 

/Zba  Autbafltiae  ^lor  %that  .aiae  mvm  ^mO^idmomu 

,  aliiaf  wblob,  I  baUave^rpaoaaai  j^on  .tiie  \aMe  «C 

T.  -Baarfer,  15  W.  B.  flI8,.L.fi.  2  O.P.  JW. 

inalDlyrxelied  nfion  lBjn/n$  NoHhumierksmi 

Jkrwm  SIM  Co^  but  .be£ere  ^^paoaeediag  cto  aantidar 

tfwt  JfviU  aotiae  anotbar.aase.in  fvbioh  tbe  ^^Mialn 

mm  inilaygBrrar  tba  .caaipaissF— >Ja -as  2Rfte  ^jwjowat 

JOi^aiMflKiR^  fiS(^    I  aatinrthat^nefiPRtbieraeaeqB/tiMit 

the  latedMaatar  af  Ibe  BoUt, £ir  aeai|ga.J»taei,  to  gifb« 

laadganaatttaeii  :«-''.Tha  oeMtMat^tsnMn.tbetprMdtan 

Mid.fibeia(Moalled.4gant)lar  tba^aa■lpa9Jr»v^  oooiae,  imi 

aob  AcaQatneiMadtog  apon :  Ahafoanpai^^^lor  the.aoo^ 

9«nj  JMd-ihen.aorfesiBtaaae,  aar  aaaM  it  baacoie .binding 

cm  Jkm  ^oiayany  ibgr  -aatiiaalton,  Tbaaanae  it  \m  .bean 

aacMad,  and,  aarit  «ppaara.toi  jae,r«eUidaaidad»Ahat  tbeie 

aaawit  in  .Janr  be.  an  ^^hotaaliatitaatiancaf  »  aeataaat 

artitol^can]d.not;toie.;beaii  laadD  bindM«  (vi  thatatttar 

ttftL.th0  time  it  .was  madc^  beaaaae  tlM  mtlte  arae  aat 

,  jto  adrirteaoe.'*    Bat ^, adds. ltiie.»—<<Jt(doaBtaat 

'  lean  *  tbat  that  aatetinay  Jiat  jbaitoae  by.tbe^aea^ 

r  itoifamation  '«bioh  auka«a  aaw  .eoataaot  to 

.aflMt  aa  the  aU  xaia,  bat  :tbiit  .ataads  m  m 

.That  is  toaiir,.  aaaogaiadag  eatiaely 

rwaUtaetttodUnrtbAt  auaafapangr.iBbfiOHid  byacdaiaf 

part  performance,  and  that  when  you  find  a  raiapaaj'ito 

ifan  af  iiie  rpnipetty  df  aanfhar  paawn  jan  i«re 

^if  igran  aaa,  to  ialer>tbati|NHaaBaian^AatBto  Jieqpaat, 

,  «ad Aa  flCanNi;  Ji^^  aaid  to  :ttiaHRaaiiiI 

baarei^natod,  to  itodimi,  if  jan  partib)onaan,.aib«btbat 

'  :1a,  tlK  .Jfoatovjof  tlbe  JUUa.jisQfala  dtnm  idw 


Ja4gaant  nrbiohbaiatgiriog  to.  that  eaae,  oaaeaof  that 
bind  i^abaie  '4h€jn  haTo  .been  aeto  of  a  ooaipaay  liom 
which  yooioan  iaiary  aad.fram«hlah.7oa  aaght  to  aolarff 
that.tbare'aiaaia  aaataact  Ij^jbhe^aanipa^y  after  italor'* 
aaation. 

Hoar  tbeiaaae.jnaiB}7^reliadJ9paB«*aanielj,  In  re4h9 
Nai^humiiKlamdAviaMM  ^ols^.aai-riaaartatotyanaot'vaiy 
oaaalderable  difiauljijt  bat  in  mrder  ^to  aaoertain  arhethar 
it  >biBda  ime  kM^e  .to  hald  Jthat  .tbaao  araa  .lao  aontaaat, 
Xa^aat  aae  nrlietbar  .the  ilaata  weie  .the  aaoie.  iln  tbe 
firat;pbMe»Jtoiara.I/ralcr  totthatoaae,  I  ;aMut  obaaxae 
tbatibaiqaaation  wbathar.tbfina  waaa  ooataact  .betawco 
tUa  aaaapa^^  and. Kc  Jordan .  ia^ ar.qaaatian, .not  of  iaw» 
but  >aC Jaot.  i Am<  Iibona^  fMaaoaein'oae  aaao  tiiajooart* 
apan.M&leaoe  before  it,  «aaaie«to  the  oonplaiion  a8r« 
natter  af  faottbat  ttaKe«HaaaoiwiitteaoQntia«t,.to  bold 
that  in  thia  aaee  then  waa  .no  aaoh  written  aootiaatrf 
The  finding  of  a  pxfy  apon one  aet  of.iaetadoeajiQt  bMvi 
the  jufj  upon  anatbei^-eetriof  .iaota ;  nar  daea;the  fiadiQg 
eftaqy  ooaxt  bind  another  court  shaie  the  £aota.are«siot 
tb'*^iMainflh 

.In  the*  aate.af.ij»  re  thaJTaHbunibiricmd  AwmiterMokl 
Oc.  .the;faota  .ware  thaae  s—tWaUia  .hating .  nagotiatad 
with '.the  MetrapoUtan  Boaadtof  Woaks  far  a.graatito 
bio».af  A  leaae  ef/aertain  iaadJor.aigbtj  ^oararat  sa  laaga 
rent  «ponbia.areatiag  aestato.boildinga  aritban^kapaoi- 
iad  ttow,  '>enteffed  into  jm.  ^gmemtnt  to  wrfttog  with 
them  on.theSad  of  October,  1682.  rBat  .before, be  had 
get  hia  owni  agreaiaeat,  anagreoaaant  dated  tbe  .24th>af 
July,  1882,  .had  bean  antcaed  into  batwaanoaeNonneley 
and  O^yle  "  aatniatee>iar  aad.an  behalf  af  ran  iatefldod 
eaaapany  to  be  aaUed^theNottbaaibfxIandAvenQa  Heial 
00.  (Uaaitod],"  arbiah.  sacitad  tbat  yann(riey,.aaiagant  te 
and  ion  babalt  of  WaUif,  iiad  lagiaed  to^pMit  to.trito 
aaaapanyy-andithatSiiylc^^QniMhalf  of  the:aoaipaaor,  had 
agffead.to  tabai  nan  nadaalnaao,  aiib}eat  to-toertotoaoa- 
dtUpaa,:iQr  .«igblgr,yeara  Jaaa  aaa  day  of  tbe  arigiaal 
laaae.  -XhewagtaaBiaat  aaatainad .  atipulatioaa  Jibe*  tbaaa 
toraadtoaiy  <baildiqg  afiBeiaanta>  laad  l|y  .lolaaw ';28, 
laeittog'ihat  WalJia  ara&Jiegctiattog  tor  farther plata.adE 
laad,  the.ioonipaiiy  jpnivai^.to  agree  (fortthayiwaie 
aat  thm  in  axiatano^)  to  beaame  leaaeea  of  .them  at;euah 
rcnbaad  ^upan/aupbxenditiona  aa  might  be  iagmedi  apon 
bataaaan  -tbamaad  WaUia.  fio  tor  tbat  oaae  araa  quite 
Uibo  «the  ,praaent^4saae.  ^Cbe  ■  contaaot  to  wluah  I  baae 
>aat  aatoKrad  waaanade  bifase  tbe  oorapai^  waetormad; 
efi  eoaia^,  itiBe«»ld  jioti^tod  an  unfatmed  oampaay'  whiah 
waatonned  aftorwaids.  .Xbe..oaBipaayaaaa.foiniad  the 
aaxt  day,  the  25th  of  Jn^y.  .Xhe  agreement  iwaamat 
aaeatianadin  the  .memoEandam  of  .aaaociation,.imt  itba 
2iui  akuMo  of  the  .artiolea  .of  aaaeaiaflion  jMcpoatod  to 
«iapt  iti  land.paaiided  .that. tbe  aampanyiahoold  oany  it 
toto^atfeat,  raab^aat  ;to  amy  modifiaatian  ra^iab  (laigbtlia 
i^eaduponiMitwaaaKattaaley«adtbe'aoaipany«  /Eha 
aanipany,  alter  tliair  inoorporotton*  did  aot  jeater  iato 
aay  failheragBeamentto  writtogwith  WaUia,rhattha7 
aetoDl  m  tbe  agiaamoat  af  .the.  24th  of  J«|y,.ua2<^hat 
ia.toiaa(r,tha.agi)aement  aiade  before  tbe  joampaoj  araa 
fanaad.  .Hie  oempaay  .took.peaaaaaion  at  .the  f jroand 
and  apoftt  ;jB40^QOO  Jn.bnik)iag  wm  it.  Xbare  'waa  rao 
aoto  or  memarandam  .of  caatraet  arith  .WaUia  or  aeal 
an  behalf  of  ,tfaa  jOompa97  i^fte  tbab  toaorpoaaliou. 
WaUia  af toiwaida  jooaamaftoad  tan  aotion  agidaat  .the 
oaaipany laripaaiflo parfermaaoe  of  the .23rd  danaejaf 
the  agreamant»  <by  whiah  thay  were  to  take  aaitatoi>tbar 
plots  of  land  from  him,  Thia  action  woa  oompromiaad^ 
aad.tbe  caBiFMI7  Agpaad  to  aocupt  a  .leaae  of  the  ^- 
ditiaaaligsauid.  Tbatagreaaaiat, of  aoaaae, dldaotat 
all  reler  to  .the  latt  of  tbe.voatraat  between  them.  The 
aompany  paidthftjentto  Walll«»  aadaevaaalvTaaalattoaa 
iieae9amed,iaritb.tbe  toaaatof  Waiaa,  .piiQ>artiag  ito 
aiadi^i«oma.«f  .tbe  tanaa  af  tbe{af>0ei»nt  af  tbeJMtb 
af  Jaltr,  1482,  iMit  AanetOf  tbam  imodlftoatlaaa  >«aKa 
aapwdtotofaieat»ter.waiBnr<if<aipnaiirittaa  Aoaanaat. 

Jiaar  Loanfamitbat  tbatlaatt#fttii  of  Uha  i 
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to  me  to  create  very  oonaiderable  difBoalty.  If  the  oom- 
panj  did  agiee  with  WaUii  to  modify  the  origiaal  agree- 
ment I  abonld  ha?e  thought  on  the  faoe  of  it,  though, 
of  oooree,  I  am  wrong,  ti^at  there  wae  enough  eridenoe 
to  Jnttify  the  court  in  inferriog  that  they  had  entered 
into  an  agreement  with  Wallta  to  the  same  effeot  •§  that 
original  agreement,  eapecially  when  you  couple  with 
that  the  fact  that  they  had  taken  posBeeaion  of  the  land. 
HoweTer,  what  actaally  occurred  was  thie:  afterwarda 
the  company  did  not  get  aui&cient  capital  to  enable 
them  to  continue  their  worka,  and  Wallia  aerted  them 
with  notice  to  re-enter.  On  the  18th  of  May,  1884,  the 
Metropolitan  Board  of  Worka,  the  ground  limdlords,  the 
original  leaaora  to  Wallia,  put  an  end  to  the  agieement 
with  Wallia ;  ao  that  the  property  was  entirely  recovered 
under  a  title  paramount  by  the  Metropolitan  Boaid  of 
Worka,  and  the^reaumed  poe^es^ion.  Then  the  com- 
pany waa  wound  up,  and  WaUfa  became  bankrupt,  and 
the  truatee  in  banlmiptoy  of  Wallia  took  out  a  aummona 
to  be  admitted  a  creditor  for  damagea  for  breach  of  the 
agreement.  The  thing  waa  gone,  and  the  court  had  to 
oonaider  whether  there  had  been  a  binding  agreement 
under  the  drcumstancea  between  Wallia  and  tiie  com- 
pany, and  auch  breach  of  it  aa  entitled  hit  truatee  in 
bankiuptoy  to  proye  for  damagea  agalnat  the  company. 
Theae  are  the  material  parte  of  the  Jndgmenta.  Cotton, 
L. J.,  aaid  :  *'  But  it  ia  aaid  that  we  ought  to  hold  that 
there  waa  a  contract  entered  into  between  the  company 
and  Wallia  on  the  aame  terma  (except  ao  far  aa  they 
were  aubaequently  modiaed)  aa  thoae  contained  in  the 
contract  of  the  24th  of  July,  1882.  In  my  opinion  that 
will  not  bold.  It  ia  very  true  that  there  were  tranaao- 
tlona  between  Wallia  and  the  company  in  which  the 
company  acted  on  the  terme  of  that  contract  entered 
into  with  Wallta  by  the  peraon  who  aaid  he  waa  truatee 
for  them.  Bat  why  did  the  company  do  ao  f  The  com- 
pany aeem  to  ha?e  conaidered,  or  rather  ita  diiectora 
aeem  to  have  conaidered,  that  the  contract  waa  a  contract 
binding  on  the  company.  But  the  erroneoua  opinion 
that  a  contract  entered  iato  before  the  company  came 
into  eziatence  waa  binding  on  the  company,  and  the  act- 
ing on  that  erroneoua  opinion,  doea  not  make  a  good 
contract  between  the  company  and  Mr.  WalUt;  and  aU 
the  acta  which  occurred  aubaequently  to  the  existence  of 
the  company  were  acta  proceeding  on  the  erroneoua 
aaaumption  that  the  contract  of  the  24th  of  July  waa 
binding  on  the  company.  In  my  opinion  that  explalna 
the  whole  of  theae  tranaaotlona.-  The  caae  ia  entirely 
different  from  thoae  caaeo  which  hare  been  referred  to 
where  the  court,  finding  a  peraon  in  poaaeaaion  of  land  of 
a  corporation,  and  paying  rent,  haa  held  that  there  waa  a 
contract  of  tenancy.  There  was  no  mode  of  explaining 
why  the  occupier  waa  there,  except  a  tenancy,  unleaa  he 
waa  to  be  treated  aa  a  treapaaaer.  The  receipt  of  rent  by 
the  corporation  negathred  hU  being  a  treepaaaer,  and  it 
was  therefore  held  that  there  waa  a  tenancy.  Here  we 
can  account,  and  in  my  opinion  we  oaght  to  account, 
for  the  possession  by  the  company,  and  for  what  it  haa 
done,  by  reference  to  the  agreement  of  the  24th  of  July, 
which  the  directors  erroneoualy  and  wrongly  aaaumed  to 
be  binding  upon  them."  Then  lindley,  L.  J.,  aaid  that 
he  waa  of  the  aame  opinion,  and  added:  "The  more 
doaely  the  caae  ia  inveatigated  the  more  plainly  doea  It 
appear  that  there  ne?er  waa  any  contract  between  the 
company  and  Wallia."  That  waa  a  finding,  as  I  have 
said,  of  fact. 

Now,  am  I  bound  to  find  that  there  ncYcr  was  any  con- 
tract as  a  result  of  the  facts  proved  in  the  present  case? 
Here  there  was  passed  in  Mr.  Jordan's  preaenoe  a 
resolution  of  the  board  of  directors,  to  which  he  was  a 
party,  adopting  this  agreement  There  was  the  con- 
veyance by  Mr.  Jordan  of  the  leasehold  property 
comprised  in  the  agreement,  and  the  seal  of  the  company 
was  afllxed  to  it— clearly  and  obviously  carrying  out  the 
contract  between  Mr.  Jordan  and  the  company,  which 


the  company,  by  that  adoption,  seem  to  me  disMly 
to  have  made.     There  were  no  such  fseli  m  thm 
in  the  case  of  In  re  the  Ncrihumb$rland  Armm  BM 
Co.      Besides   all   that,    I   have    here  the  p^fwit 
of    part  of  the  price  in   debentures.     That  in  • 
variation  of  the  contract  made  by  diatlnet  igwsit 
with  Mr.  Jordan,  after  the  passing  of  a  readiittate 
the  issue  of  the  debentures  eontemporaneooaly  Hk'k 
deed  by  which  Mr.  Jordan  assigned  part  of  the  pn|rtf 
to  the  company.    After  the  winding  up  the  l^site 
took  an  assignment  of  all  the  rest  of  the  piopatifit 
which  he  could  pneslUy  get  an  assignment  In  puniM 
id  the  very  same  arrangement.    Now  he  comi  to  Ihi 
court  and  asks  the  court  to  say  that  there nsfwiui 
contract  between  the  company  and  Mr.  Jordan.  Hi 
says  '*  True  I  have  taken  from  Mr.  Jordan  eraiTtUBg  I 
could  possibly  get  from  him.     The  compa&y  took  a 
aesignm^nt  of  the  leasehold  premises  whieh  thay  hM 
held  ever  since.    I  have  treated  all  these  as  ssNta  of  the 
company,  and  I  now  turn  round  and  aay  that  thm 
never  waa  such  an  agreement.**    Such  a  eoarie  o(  ooa^ 
duct  would  be,  as  I  have  characteriaed  it  doriag  thi 
argument,  the  moat  flagrant  dishonesty.    It  ii  ^i^ 
''You  shaU  not  be  paid  for  the  property  at  aH*  I 
should  not  hold  that  unless  I  were  bound  by  autlMittia 
very  much  more  stringent  than  thoae  whidh  hsTo  b«a 
cited.  Nor  do  I  think  that  any  branch  of  the  coutvMU 
hold  anything  of  that  kind.    In  my  opiaioa  it  h  f«7 
dear  that  there  was  a  contract  between  Mr.  Jordiaai 
the  company.    That  is  the  only  posaible  faifansetl 
can  drawfrom  the  facts  which  I  have  stated.  Thanhi^ 
so  far  as  that  matter  goes,  I  think  it  ia  peifeoaj  pUi 
that  the  money  for  which  these  debentures  ware  i«M 
in  payment  was  due  at  the  date  when  the  dahahmi 
were  issued,  becauae  I  am  quite  dear  that  tiiia  OMtnot 
existed  on  the  17th  of  June,  and  indeed  on  the  tTthof 
May,  when  Mr.  Jordan  agreed  with  the  other  dtiMtvj 
that  the  contract  should  be  adopted  aa  betweaaUaMU 
and  the  company. 

Then  I  have  to  oonaider  certain  other  poiativliii 
have  been  raised.  One  of  them  is  this.  It  is  itidttj 
these  debenturea,  on  the  face  of  them»  purport  to  w 
the  undertaking  and  all  the  property  of  the  •obP'J^* 
both  preaent  and  future,  indudlng  the oapitil  for» 
time  being  uncalled  ;  and  it  is  said  that  that  iiinii^ 
The  authority  cited  in  support  of  that  ptopoiitkts 
Bank  of  amdh  AuOrdlia  v.  Ahraham$,  ia  whiah,  than 
bdog  a  power  to  directors  to  diarge  the  piop*^ 
the  company,  it  was  held  that  that  did  not  sothM 
them  to  indude  in  auch  charge  future  cdla^afi  ■ 
other  worda,  the  unpaid  capitd  of  the  cosipaa/.  u 
BUukkjfB  cai$,  which  was  there  approved,  then  «■ 
a  power  to  charge  the  property  and  funds  of  thaeoap 
pany.  But  in  the  preaent  case  the  terms  of  tba  w*** 
randum  of  assodatlon,  which,  aa  Lord  Oslma  »■ 
Athhury  JSaUwisy  Carriage  and  Iron  Co.  v.  JncM| 
W.  B.  794,  L.  B.  7  H.  L.  853,  at  p.  868,  Is  -thaahntij 
of  the  company,"  were  theee— *«  To  borrow  awaj^j* 
behdf  of  the  company,  and  to  mortgage,  sell,  ^^ff 
of  all  or  any  part  of  the  company's  property  '^^^ 
It  is  one  thing  to  say  that  the  power  of  mortiaguf"' 
property  of  a  company  does  not  anthome  the  ■o"ig 
of  that  wbioh  at  the  time  was  not  ita  property  >o^"g 
thereafter  become  its  property ;  but  it  Is  qaite  aj^ 
thing,  and  it  U  going  much  further,  to  say  tk*^||ff| 
to  mortgage  the  rights  of  a  company  does  not  >i^^g 
mortgageof  aright  whioh  the  company  has,  by  eostiA 
call  up  the  uncalled  capitd.  In  my  opinion  ^TZ 
tures  were  ftemed  rightly  enough,  and  do  inefai«<*'^ 
eaUiwI  capital. 

Now,  it  has  not  been  denied  that,  to  tha 
which  there  was  a  hon^  fids  debt.  It  was  l^T-.^^ 
Issue  debentures  to  the  creditor,  and  to  *n^^*^^ 
borrowing.    That  has  been  decided  in  ■>v*"L*im 


< 
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HlOK  OOUXT. 


In  bb  Ohvbobill. 


Hjok  Oou&t. 


0/  Oowi  Hotd  Co.,  and  Landowner$\  ^c,  Co.  ▼.  AbH" 
/ord.  I  have  no  doubt  that  that  if  the  law,  and  the 
leaion  for  it  ii  quite  dear  and  ob?{oiu.  It  70a  might 
not  lame  detentnrea  to  a  creditor  under  a  borrowing 
power  it  would  eome  to  this*  that  you  would  ha?o  to 
isBue  debentorea  to  the  bankers,  or  to  somebody  else, 
who  would  ad?anoe  the  money,  and  then  pay  that  money 
o?er  to  the  creditor,  or  issue  debentures  to  the  creditor 
bimsett,  he  lending  yon  money  first,  and  then  yoa  pay. 
Ing  it  back  to  him.  Of  course,  it  is  obTious  that  snoh  a 
roundaboat  proceeding  as  that  need  not  be  resorted  to, 
and  the  court  looln  to  the  substance  of  the  matter. 
Thenforo  the  issne  of  debentures  under  the  borrowing 
power  to  a  person  who  is  already  a  creditor  of  the  com- 
pany  may  well  be  traated  as  a  proper  issue  of  deben- 
tores. 

But  then  a  Tery  much  mora  serious  question  has  been 
vaised.  aod  that  is  this.    These  debentures  were  issuod 
by  the  directors,  and  it  is  said  that  the  power  of  the 
directors  to  issue  debentures  is  limited ;  and  the  limit  is 
▼ery  plain  when  you  look  at  article  95,  which  is  as 
follows:— The  directors   are  empowered   "to  borrow 
from  time  to  time  on  behalf  of  the  company  such  sums 
of  money,  not  exceeding  in  the  whole  at  any  one  time 
£1,000,  as  the  directors  think  necessary  or  advisable^ 
also  to  raise  such  farther  moneys  as  may  be  authorial 
from  time  to  time  by  resolution  of  anj  general  meeting 
of  shareholders  summoned  for  the  porpose."    80  that 
when  the  directors  have  borrowed  np  to  £1,000,  and 
there  an  existing  loans  unpaid  to  that  amount,  the  bor- 
rowing power  of  the  directors  is  exhausted,  and  no  more 
can   be  borrowed  withont  the  authority  of  a  general 
meeting  of   shareholders.     Then  the  next  article  is, 
**  To  secure  the  repayment  of  any  moneys  so  borrowed, 
together  with  the  interest,  by  debentures."    Thenfore 
the  directors  coold  only   issue   valid   debentures  for 
moneys  borrowed  by  themselves,  without  the  assent  of  a 
general  meeting,  to  the  extent  of  the  borrowing  power  ; 
beyond  that,  in  order  to  aathorize  themselres  to  borrow 
and  to  issue  debentures,  there  must  be  the  assent  of  the 
general  meeting. 

Now,  in  this  case,  unfortunately  for  the  holders  of 
theee  debentaree,  they  are  all  directors,  and  therefore 
the  well-known  authorities  which  make  it  necessary  to 
aee  whether  the  internal  regulations  of  a  company  have 
been  observed  or  not,  do  not  apply ;  because,  of  course, 
the  directon  most  be  taken  to  know  that  the  internal 
requirements  of  the  company  had  not  been  observed  in 
the  case  of  these  debentures.  Accordingly,  I  am  very 
sorry  to  say  that  I  cannot  treat  the  debentares  as  valid 
to  the  extent  of  more  than  £1,000.  How  that  sum  is  to 
allotted  between  the  different  parties  I  do  not  know.  I 
have  heard  nothing  on  that  point.  I  must  treat  the 
issue  of  the  debentures  as  being  invalid  within  the  know- 
ledge of  the  directon  beyond  the  amount  of  £1,000. 

There  must  be  a  declaration  that  the  first  ten  only  of 
the  tbirty.five  debentures,  taking  them  according  to 
their  numbers,  are  valid. 

Solicitors,  Keddey  Ray  FUkher  ;  Saul  Solomon. 


Chan.  Div.  1  t       «-, 

North,  J.    }  Jane  27. 

In  re  Chukcuill. 
MAjnsTY  V.  Chubchill.  (a.) 

PrindfHil  and  $urtiy — Croton  deU-^Pawnent  of  dM  hy 
surdy-^SighU  of  •urtty'-Mercaniue  Law  Amend- 
ment Ad,  1866  (19  db  80  Fid.  c  97),  «.  6. 

A  Burdy  who  ha$  paid  a  dM  duo  to  the  Orown  from 
his  dsotaood  prindpid  dMor  u  entiUod  to  dand  in  tho 

(a.)  Beported  by  J.  TausTBAJi,  Esq.,  Barrister.at-Law. 


plaoe  oftho  Oroum,  and  to  he  admitted  as  a  ertditor  of 
the  eetate  of  the  prineipai  debtor  in  priority  to  M  otlitr 
eredOore. 

Adjourned  summons. 

On  the  8th  of  July,  1875,  Francis  George,  Lord  Ohurobill 
entered  into  a  bond  with  the  Grown  for  the  payment  by 
instalments  of  £500  each  of  a  sum  of  £7,083  ^f.  5d  , 
being  the  amount  of  principal,  interest,  and  costs  dae 
from  him  in  respect  of  money  in  his  hands  as  Oom- 
mandant  of  the  Queen's  Own  Oxfordshire  Yeomanry,  for 
the  recovery  of  which  proceedings  had  been  institated  in 
the  Oourt  of  Exchequer  at  the  snit  of  the  Attorney - 
QeneraL 

At  the  same  time,  and  as  a  part  of  the  arrangement, 
Francis  Nathaniel,  Marquis  Oonyngham  entered  into  a 
bond  of  equal  date  as  surety  for  Lord  Ohnrchill  for  pay- 
ment  of  any  balance  which  should  r/main  unpaid  at  the 
death  of  the  latter. 

The  Marquis  Oonyngham  died  on  the  17th  of  July, 
1876,  and  his  will  was  proved  in  the  Principal  Registry 
of  the  Probate  Division  of  her  Majesty's  High  Ooart  of 
Justice  on  the  85th  of  August,  1876,  the  present  trustees 
being  Sir  Theodore  Henry  Brinckman  and  William 
Henry  Saltwell. 

The  instalments  of  £500  agreed  to  be  paid  by  Lord 
Ohurchill,  as  mentioned  in  his  bond,  were  paid  up  to  the 
1st  of  May,  1879,  but  in  consequence  of  the  agricuUaral 
depression  no  payment  was  ever  made  by  him  after  that 
date,  and  in  1880  a  writ  of  extent  was  issued  and  an  in- 
quisition was  held,  but  withont  effect,  his  lordship's  real 
estate  being  subject  to  prior  incumbrances  and  charges 
which  left  no  margin  available  to  answer  the  Crown 
debt. 

Lord  Ohurohm  died  on  the  24th  of  November,  1886, 
intestote. 

On  the  5th  of  January,  1887,  Sir  Theodore  Henry 
Brinckman  and  William  Henry  Saltwell,  as  trustees  of 
the  will  of  The  Marqais  Oonyngham,  and  in  parsuance  of 
the  bond  entered  into  by  him  with  the  Crown,  paid  t  > 
the  Crown  the  sum  of  £5,171  I3s.  9d.,  being  the  balance 
of  the  principal  remaining  due  at  the  death  of  Lorl 
Churchill  under  his  bond,  with  the  interest  dne  thereon, 
for  which  sum  a  receipt  was  given  by  the  solicitor  for 
the  afCain  of  her  Majesty's  Treasury  and  indorsed  upon 
the  bond  entered  into  by  the  Marquis  Oonyngham,  which 
receipt  is  as  follows :~ 

"Beeeived  this  5th  day  of  January,  1887,  of  Sir 
Theodore  Henry  Brinckman,  Baronet,  and  William  Henry 
Saltwell,  trustees  of  the  estate  of  the  wlthin-named 
Frauds  Kathaniel,  Marquis  Oonyngham,  the  sum  of 
£5,171  Ids.  9d.,  in  full  discharge  of  the  principal  money 
and  faiterest  secured  by  the  within-written  bond,  which 
is  hereby  delivered  up^  together  with  the  within- men- 
tioned bond  of  Francis  George  Spencer,  Baron  Churobi'l. 

^'AvGosTtJB  K.  Stbpkbnson, 
'' Solicitor  for  the  Affairs  of  her  Majesty's  Treasury." 

The  Orown  debt  was  never  registered  nor  was  a  writ 
of  execution  ever  registered  in  respect  of  the  same 
debt. 

The  action  was  brought  by  the  trustees  of  the  L<iw 
Life  Insurance  Ofloe,  on  behalf  of  themselves  and  all 
other  creditors  of  the  late  Lord  Ohurohill,  for  t'lO 
administration  of  his  estate,  which  is  insoltent,  the 
defendant  being  the  administntor  of  the  estate. 

This  was  a  summons  by  Sir  Theodore  Henry  Briiick* 
man  and  William  Henry  Saltwell  as  trustees  of  th«  Uce 
Marquis  Oonyngham,  who,  having  paid  out  of  their 
testator's  estate  £5,171  13s.  9d.,  the  amount  of  the  debt 
due  to  the  Orown,  claimed  as  representatives  of  the 
surety  to  have  the  same  rights  against  the  estate  of  the 
intestate  prinoipaldebtor,  and  to  have  the  same  piiirity 
in  the  administration  of  his  estate,  as  the  Crown  would 
have  had,  their  claim  to  priority  being  opposed  by  the 
plaintiffs  in  the  action. 
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Hmh  Ooxnr. 


In  BB  OHXTBOUlXfc^^Ilf  IBROniFraBIIL. 


HiQBOm« 


'OoMM^Sardy,  'Qit?., 'and   IT.  1P..finn»iton,:loT)lhe  > 
8annoiM«*-*The  Omnrn  i8«»«iitftltfl  *to  -priority  <ia  q^t^*  i 
ment  of  its  debts :  In  re  Henley  A  (h.,  26  W.  R..*«8S, 
9  Ch.  D.  469;  In  re  Orienhl  Bank  Corporation^  .^ 
parte  T/ie .  Crown,  ^8tQb.  J),'A^, .  33  W.  B.  JMg.  Al ; 
Bankrnptoy  Act,  1883,  4.  <H0 ;  sln\re  Uaggi,  30  ^W.^. , 
729,  ;20  Ob.  D.  j>45;  Judioatnre  Aot,  1875, 8..  10;  Jn.re 
IFitftaffM,  aiUe,  p.  Hy  36  Ob.  1).  573;  In  re  mUyn, 
35  .W.  B.  179»  83  Gh.D.  575.    Tba  aacaty  icbo  bas 
paid  a  OsMradebt  of  bis  .prinoipal  dftbtn  is  eatiUsd  to 
stand  in  tbe  piaoe  of  tiue  Oronxi :   Beg.  t.  JBennettt 
Wigbtnidci  1;  Bv*  i.Doughiy,  Ibid,,. 2. 

Tbey  also  referred  to  the  Mercantile  Law  Aaendflient  i 
Aot»  1856,  8.  5;    Tfhomaa  y.  .Feikai  Zioniie  .Cb.,  29 
W.B.596, 17.ab..D.250. 

Qookeon  ^Oruekanihorpe,  (Q.C.,  mod  MMM,  >foi  tbe 
plaintifEs.'^  Atboogh  the  Orcwn^may  'be  entitled  to 
priority  in  payment  of  its  debts,  yet  the  snretywbo  has 
paM  a  Grown  debt  of  his  priacipaKMitn  irMtantittea 
to  tbe  piiotity  of  the  Grown  «b  vgatett  pwaaiiVastate. 
The  eases  of  Reg.  ▼.  BemiOt  ^uil  ^Stg.^i.DmffMy  deal 
with  extents,  and  are  aofe'in.p^nt. 

They  xef erred  to  the  iBankiuiiftoy  !A*t,  M83,  -a.  40; 
the  Heroantile  Law  Amendment  Aot,  1856,^.  '6 ;  'In  re 
Bueeell,  29  Ob.  D.  254,  38  W.  B.  Dig.  110;  In  -re 
M  Myn* 

NoniH,  J.— I  tbink  that  the  cUim  of  tlie  ajn^iieaiit  is 
well  founded.    Tbe  claim  is  for  .a  d6bt.iD  respect  of 
which  tbe  'Grown  is  entitled  to  ^prioxi^  baoanse  cf  its 
right  to  be  jMdd  in,pidfereiioe  to  other.eNditois.  .By  tbe 
ordinary  iiile  a  snr6ty  has  &  ^ter  well-fonnded  Qght  on 
general  principle  to  stand  in  the  plaoe  df  the  mditor 
against  the  estate  of  the  debtor  wliose  debt  the  snreliy 
has  paid.    There  used  to' be  a  technical  dtiBculty  which 
preTcnled  him  from  obtainiiig  his  remedy  in  some  cases. 
That  difBc!2lty  wab  remorad  %y  the  .Heroantile  Law 
Amendment  Act,  185^,  wbi6fa  j>xotid69»  -^  ^section  5, 
that  a  snrety  for  tbe  'debt  df  another  who  pays  snob 
debt  shall  be  entitled  to  haTe  assigned  to  him  eimtj 
Judgment,  speoialty,  or  other  security  which  shall  Ibe 
held  by  the  creditor  in  respect  of  such  d4bt  '*  whether 
snob  judgment,  specialtyror  other  seenrify  shall  or^sfaall 
not  be  deemed  at  law  to'haia'been  satisfled>by  tbe.paj- 
ment  of  tbe  debt    .    .    .    and  auch  person  shall  .be 
entitled  to  ttand  in  the  place  of  the  creditor  and  to 
use  all  the  remedies    .    •    •    of  the  uoreditor.*'    In^he 
preeentoase  the  surety  has.  paid  the  debt  of  the^prinoi- 
pal  debtor  which  was  due. to  tbe  Grown,  and  is  entitled 
to  priority  independently  of  that  Act.    ^e  is  entitled  to 
use  the  words  of  the  Act  '*  to.  stand,  in  the  .place  of  the 
creditor  and  to  use  all  thaixemadies*'  of  tbe  creditor  in 
order  to  obtain  indemnification.  The  right  of  the  Grown 
was  transferred  to  the  surety,  ^jand  he  M  ttitttled  to 
recover  what  the  Grown  nould  liaTe  reoofrered  from  the 
estate  of  the  debtor.    If  authori^  were  wantU^  the 
case  of  In  re  M'Myn  shows  that  where  the  creditor  has 
a  right  to  be  paid  beloie^otbaBvfiBedftlars,'the<avBBty<wbo 
has  paid  tbe  debt  due  to  tbe.oieditar  has.liQr  ttu  «eiieBAl 
law  the  right  to  the  same  priori^.    In  that  case  .the 
creditor  whose  debt  the  snie^jMid  had  a  sight  to  be 
paid  flMt  tthrongh  faanring  got  a  Jud^aant.     I  ase  no 
diilerenee  between  that  Baae;and  'the  oaaa  nf  .priori^ 
being  obtained  Jby  the  genaMl  law.    It  aeama  to  ase 
immateiial  whether  tbe.r^htiof  »prlori|y  was  gainad  1^ 
reason  of  tbe  oredilor  hoYiag  obtsiaed  a  Jadganmt,  or 
by  reason  of  the  oraditor  JMNhug  basa  theOoMm.    1  am 
of  opinion  that  the  ^fpUaanftsiare  ankitled.to  stand  in 
the  place  of  tbe  Oiowb,  and  toi:hei  admitted  ae^oredltois 
of  the  inteatate'a  eatate  in  priartty  to.all  other .oredttois. 

Solicitors,  Benhow,  BaUwiilf  A     Tryon;     WaUere^ 
IkvertU,  A  Co. 


JoiBlS. 


Gfaan.JHT. ) 
J$r«rtb,.J.  J 

Jk  tVillaiFtEillEL. 

'Gbiffbkdsl  '9.  WimBT.  t^r) 

FroHiee  —  Adfq^med  eummona  —  Evidence  JOd  o|lr 

IkeaTing  hy  chief  derh'-^ime,  for  JUingeiHdeimfd 

hy  chief  derk. 

On  the  hoaring.of.nn  adfommod  siMnaaa^  arfiai 
JOod  afkr  the  imejimd  hyibe  ch^f  ohrk  forikt  JU« 
of  tfridmoe  ccmnot  he  med  spilesi  SfMsie;  km  k  m 
fresh  evidence  has  them  giveekoiiker  by  the  M<>^^ 
ehi^  derk, 

JThie  ride  dme  not  apfiy.ufhtre mMwne  hoBiemfiad 
for  the  filing  of  evidence. 

Adjourned  ^auntmons. 

This  waa  a  summons  by  a  purchaser  of  propetfytolA 
in  the  aotion  under  tbe  direction  of  the  court  sAfoghr 
a  declamtion  that  -lie  was  etttitLsd  to  < 


respect  of  en  HXheged  mkaeawiptton  df  the-piopeity  iatte 
pa^ctdars  of  sale,  ondtthat  the  mwnint  of  the  enVB- 
aalion  might-be  datenained. 

The  samnions  was  heard  ^y^tbe  diief  c2srk«iHi« 
19tti  tff  Uaicb,  and  on  the'30th  t$f  Katchhs  apmnd 
his opinionthat  the  puohaaar  was^antitied'tiroaBipss- 
salton.  At tiie* zaqneat  «f  the Tendotathe sumsMBi  fm 
adJoomcA  into  aaatt. 

On  the  il8th  of  Ifiay'fhe  ^veiMors  llldl  imo  frflb 
afildaTits.  Hctian  >had  been  ^flxed  wttbiu  wbkbafl- 
darits  ware  to  beiudd* 

The  anoRnmis  now  ^oame  on  for 'hearing,  aid  ike 
purchaser  objatted  to  the  new  afiSdaifts  lieittg  asal. 

OomtB^Sqrdy9:QM,,<9mgi'Betumumi,  for  thsMte 
--<rhese  aflUUraits  xnnid  iie  nsed  in  thaAppsiiatt^ 
wiihont  leaie,  this  (being  mi  lintarkputogr  appHatiai: 
ord.58,.r.4.  We  aak,  theiaCoas,  to  be  allMMiti-aA 
thantnow. 

Napier-Bigginet  QiC,  mud  Q.  H.  Xea,  tar  ttsjn^ 
Phaser.— This  is  not  an  interlocutory  i^ppiioatiaa ;  itb 
an  appUoiition  in  the  nAtors  of  an  action,  aad  oigb^ 
therefore,  to  be  igoremed  'by  the  aame  rdlai.  Iki 
vendors  ought  not,  therefore,  to  be  allowed  to  nis  thai 
afftdayits. 


rNcBTH,  J.— il  think  :L  ^oat^How  thsaa  afldaiib  b 
be  nsed,<bttt  the  vandoia Avatpfj  tbe  aoati af ibsAV' 
The  pusohaser  :mait  have  an  oppoitanity  ^  flM««iBg 
them,4uid  he  anat  iUe  his  avidaace  in  r«fly  wiiliiBbs 
days.  I  aonsider  that  ^the  ahief  olaik's  ^ftiiBg«ti«* 
within  whtdi  cfidenae  fa  to  be  dlad  ia  exaetlylhs:^* 
thing  as  if  the  Jadge  ftseOithe  tfana.  The  heaiiiK«f  ^ 
ai^pUaaMon  befoae  the  ohiaf  ataik  is  eoaatly  tbs  sim 
as  the  faMolngbefoxs  the  J4[Hdge,«ibJaot!toitbis,:ihil  ^ 
parties  .have  a«igbt,iif  thay  ao  dasim,  to  hem  m 
matter  heaad  by  tbe  ja^ga  psaHSMOIy.  Jthais  ad 
the  slightest  doubt  as  to  the  power  of  a  jadffs^aisa*^ 
Ibers  to  fix  a  time  .for  the  filing  of  evidsnee  sa  s9 
Application.  In  future  I  shall  allow  no  affidstlt  M* 
used  before  me  which  lias  been  filed  after  the  tuas  V 
.•by  the  chief  cleric  for  the  filiag  of  e?ideocs  aoh"*^ 
have  giyen  special  lea?e  to  use  new  evidence,  of  «»^ 
the  chief  clerk  has  done  so,  iriiieh  is  the  ssastw 
IThis  lule^wiU  not  neoesnarily  apply  to  aJBdavIti'' 
after  the  hearing  by  the  chiat^eik  if  no  time  faM^^f 
fixed.  I  moat  deal  jriih.aadixaaasjaa  bsati  ca«* 
they  arise. 

[During  theJiaaxing  Hr.  Lavie,  the  «agiatM>t«JB 
^tbe  court  to  a  mannsoriptuotaof  a  case  of  In  n^f^ 


(before  the  Gouft  df  Appsd  on'Hay  '6,  1885},  isv^ 


(objeation  iMnring 
<d«Ht  'Whiah  bad 


^  (a.)  Reportad  by ^0.  X.^i 


Vd.  XXSn.     [Mr«).MK]    TUB  WnffiKLT  BBFOBTEB. 


Sik% 


HtosXSuuM* 


HxoKvOacHr^ 


OottoB^  LhK.,  Mid  ttat  aU  aiadftfita  fUed! 
before  the  matter  oama  bitoaflie^jndge  tn-ooort:  oanldi 
beuMdif  proper  notfea  were  gifeD,  eren:  tiMmgli  .tliej 
liad  ooi  bent  need'  brfoie  the  ofaiatTxtek.  Ilr  did  nalt 
appear  that  anj  time  had  bean  fl»d  for  tlift<fllhag  odL 
ai&dayita.] 

SaUdtDM  f OK  the  pnrahaaer,  PidM  <fe  Jriytt>ft. 

floUoiton  f«r  thaTendoHf  Beaumtni  A  Som, 


5orth»J.  j 


]iarl£u. 


BtCSABDSOK  9.  TXAJKY.   C^) 


Itons, . J^T-Ih.  a  pfOfi»  oaaa  the  ooatt.  oould  dlnot* 
8aiaviiiidBr:8aatiaa.SofitheAot».  The  preaentapplioatlda^ 
farai  aaia  ia  nst  made .  under  saation.S,  bnt  oadeK  aeotiea. 
^aaditJoUem  tbafenoiiftof  thedmuBatuioea  aentimiadi 
iataaiMoft  3  aa  jnatU^iiig  the  Qamt  in  ozdeiinff,  m  aaleioft 
thai  paapMty  eiiat  herei.  It  oannot  be  aaid  thafc  for  aajj^ 
of  thajrwaaMiimenttpned  iotmatien  3.  a  aala  oi  the  paosk>^ 
ertfi  an*  a-diatrifaationiOf  the  proaaeda  would  be  maro 
hanaflolai  for  th»  partiea  iotafeated  than  a  diatcibntba  oft 
the  pvapartgr  balween  them..  Undax  aeation  l*  it  ia  attt. 
Qpaftito'tha  oanxt  to  lafase*  aizaqnaat  foi  a  aale  of.  thtf 
tiiiipiMlf  iiMriia*by^  ai  party  on  partiea'  inteaaatad  to  thor- 
ai.  ajniiutj  fattbe  pfopeity  **  nnleaa  it  c 


thai  aantf  ly*"    The-woada  of  seetioa  4  aaai 


PariUim-^Sak^ApplietMmr  for  mOe  by  oumer  of  Um 
Aan  a  mokty  of  the'  pfperty^DUenUon  of  oomHi 
^FmiUitm  Ani,  1868  (81  AdS  VkL e.  40),  a.  5. 

U^ppn  iht  apjfiitaiion  for  a  idk  of  properiif  hy  fAa 
owner  of'  let§  than  a  moiety  under  section  5  of  the 
FitriHion  Ad,  1868,  th9  court  will  not  dirtct  a  sale,  even 
though  none  of  the  other  penons  interetted  undertake  to 
fntrthttie  the  cmlitante  shore,  unless  the  appliecmt' 
shows  some  good  reason  why  a  sale  should  he  made. 

Fnrthaa  oenidatntion. 

Thia  was  a  pMrtition  aation  is  vhioh  the  piaintill- 
eda  aala  of ttha property  aad.difiaioaofi  theproi* 
of  aale  anacg  tha  paiaonaintareated^  ovv  in. the 
a  partition..   At  the  tdal  of  the  aotion  an 
faqfsdrY naa direeftadwha weaa tfaa/pufnt—i  infearealad.  in 
tbepropatty,  and  for^aha*  ealataaaBd.  intareat%  md  in 
what  ahaaaa  ssA  piopartlDnn.    TheoUef  oftark,  b^  hie* 
aartiaoatt,faand  that  the  pkhitifr  BUnabath  Biehardaeni. 
widwirv  waa  ahaolntel^  eniiHed  to  ona  undiridad  eighth 
ahare»that  the  dafeadant  Nofflte  Feair  vm^  abaaloialr 
entitled  to  two  undivldBd.  eighth  ahaiea»   aubjeot   toj 
oertain  inenmbvaneea  onatad-by  Ua^  that  tha-chafendant 
Navflla  Ifemrj  waa   entitled  to   an    nndifided    eighth 
ahana  aa  the  anrrifin^  tmataa  oif  that  marriage  aattle^ 
mamb  of  the  dafendaata  Thomaa  Oooba  and  Sosannah^ 
Ilia  wila,  ttat  the  defendant  Snaannah  Oooke  and  hart 
lumbaad  hi  her  rightovM  ataMlntaljteiititlad(tnbjee1rto 
nbinoea)   ta  anothtr  uadividad'  eighth 
that  tha  defaodaat:  Ann  Matilda  JSHx^  widon^ 
I  abaolntely  entitled  (sul^ect  to  a  mortgage)  to- two. 
undivided  eighth,  ahaiea,     and    that    the   defendants 
Neville  Feary  and  Thomaa  Cooke,  aa  tmatees  of  tha* 
manied  aettlement  of  Hannah  Aiken«  were  entitled  to 
the  remaining  nndifided  eighth  share, 

Tha  action  now  caaM  on  for  fnrtliar  consideration. 
The  plaintiff  desired  that  the  property  shoald  be  sold. 

^etrwell,  for  the  plahitlfl. — Section  5  of  the  Partition 
Aety  1808,  gives  eaqr  person  interested  in  thaprepsrtyi  a 
rig|irto  a  sale»  nnleaa'the  other  paitiea  intereated,  or 
aanas  of  them,  agree  to  bny  bfm  out,  oti  if  they  do  not 
do  tiii%  they  must  show  soma  good  reaaon  why  a  aala 
ahowld  imt-ba  dhcaatad. 

Ha  referred  ta  Drinkwater  r.  Batdiffe,  24  W.  B. 
%,  L.  Ui  20  H).  588  ;  WOkams^  t.  ^I'aaMS,  23'  W.  B. 
779,  li.  B.  10  Oh.  204;  and  PU^y.  Jones,  89'  W.  B.  33, 
5  Apfi  Qasi  6in. 

Ls  lHthis%  tor  Mr.,  and.  Mr8.>  Oooke,  anpportad  the 
flagnaaitioaaale^ 

Ccmsms^Bardy,  QsC,  and  Lemutrd  Field,  for  tha 
dMeadtata  Heville  Feary  and  Mrs.  Nix^ 

Vernms.B.  Bmiihf  for  thaimortgag^aa  of  Neville Feary^ 


A   J^    WheeUri  *n  a  OMrtgagea  of   Hra.  Niz, 
of  ivIiOBa  oppoaed  a  sole,  ware  not  oalled'on. 


all 


(o^*  Hapartad  by  G«  S.  JjsrmiT,  Bn|4,  Bardstan^at^Laau . 


'  muehiidianipr  .than  .thoasHof '  eithsr  saotion  3  orseotlon.5*. 

Then  aaation  5 •sayathat^  if^any pai$y intamated refoaaini 

a  aide  iiMtaad  of  a  par«ltian«  tha  oonrt  may,  **  if  it  thinlBif 

fit,"  diiaa^.a  aak,  unless,  the  other  partiea  intaraitodi 

undwrtaha  to'pur^aaa.  the  aham-of  tha  party  requaatingt 

a  sale.    I  have  been  aaked  to.  oonatma.thia  aeetion  aa^iC' 

it  waa  expressed  in  the  same  termaaa  aeetion  4,  as  mean* 

ing  that,  if  any  party  regueeta  a  sale  the  oourt  ahail 

direet  a  sale,  unless  it  sees  good  reaaon  to  the  contrary* 

The  dtfferenoe  between  the  l&nguago  of  the  two  seotiona 

ia  signifloant,  and  I  have-  no  doubt  that  seotion.  5  waa 

intended  to  giva  the  court  a  diSbrent  power  from  that 

which  is  given  by  seotion  4.     I  do  not  think  that 

WiUiamStr.  Qamss  has  any  application  to  the  preaant 

case. 

In  DrivJewaUr  t.  Ratdiffe  Sir  G.  Jessel,  MiB.,  said^. 
**  The  5th  aeetion  provides  that  if  any  party  interested  in 
ttm  piaparty  r^qusata  tha  eaurt'  to  dhrect  a  aala  ofthe 
property  inataad  of 'ar  division,  the  oonrt  may^  if  it  thinks' 
flt'(t!ria-ia  diaoretioaary  again),  unltea  the  other  partiea* 
intereated*   in   the   property   undertake  to    purehaaei 
give  aftl'neeeaaary  and' proper- dhreetiona  for  aueh  salai 
Whaldaaa  tha*  mean  P  nndeKtha4ti^.wlniathapartlaa 
rcfuaating  aaala  haae-gat  more  than  amaiaty  yon  do  not. 
'  want  that ;  it  oonsequeotly  applka-  to  the?  oaaa  of  thw 
owners  of  less  than  a  moiety  making  the  request.    Now 
that*  caae  is  provided  for  by  the  3rd.  seotion,  in  every 
'  possible  oaaa  where  the  oooit  thinks  a  sale  is  proper,  and 
-for  the- benefit  of  tha  parties  interested.    Therefore  !Aie 
1 5th  most' apply  to  aieaarwhera- tlie  oonrtaeea  not  reaaon 
.forpreAMring  a  salb  to  a'psatition*      Tint  case  is  nat^ 
ptovided  for  by  tha  3id,  nor  is  it  provided  for  by  the  4th< 
'seatlon.    Where  tha  oonrt  sees  no  reaaon  at  all,  still  any 
•party  interested  may  apply."    That  is  quite  a  diflerant' 
■thing  from  saying  that^.if  the  court  sees  no  reason  at  all 
for  pref string  a  aalato  a  partition,  it  shall,  on  the  applion^- 
tion  of  any  party  interested,  direct  a  sale.    Pitt  «.  Joniss» 
is  not  a  direot  authority  on  the  preaent  question,  though 
no  doubt  there  were  some  observations  made  by  Lend 
Wataon  which  do  give  some  colour  to  Mr.  Farwell'a 
■  argument.     Bnt   those    observations    were    addressed 
ito    an    entirely    different    question  —  via.,    whethaq 
jwhen   one   party    deaired   to    have    a   sale,    and   tiier 
jother  parties  were  willing  to  purchase  his  share,  he  could 
,be  compeUM  to  selll/is  share  at  the  valuation  made  of  it  P 
il  do.  not  think  there  is<  a^ythii^g  hi  PiU  v^  Jonas  whiohi 
' obligee  me  to  hold,  thati  whera  a  power  is  gitan  to  the 
court  to  dhreot  a  sale."  if  iLthinkafi^"  it  is  compelled  to 
order  a  sale,  es]|eoially   haviog^   nsgard    to   what  Sir 
G.  Jessel,  H.B.,.  said  in  Thinkwater  a.  lUMiffe,    In. 
Pitt  T,  t/ofiesr  Lord  Blaakbnra  said,   '<  Seotion  5  saya. 
'that'  in.  everr  om0  oft  a  suit,  for  petition  (whether 
;  tha  sale  would  orwonld  not  be.  mora  benefidal  fbr  the 
!  partiea  than  a  partition)  it  any  party  (whetliar  owning, 
more  or  lots  than.a«moiety}  requests  a^sala,  the  oourt 
jshall  havaa  dteoation  to  order  suoh  a  aale,  unleas  the 
paitiea  oppoaing  ajmlaare  willing  to  takahis  share  at  a 
valuatbn.    But  it  doea  not  saj,  nor  do  I  think  it  waa 
intended  to  aay,  that  a  party  who  requests  a  sale  of  the 
•whole  mnat  take  that  valuation ;  I  thmk  it  meana  that  if 
ia  party  presses  for  a  sale,  and  the  court  thinks  that  the 
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High  Cowt, 


POBTLBTHWAITS  V.  RlOXXAK. 


HiraOovir. 


oppofiog  partiet  In  fairneaa  ought  either  to  bay  him  out 
or  oo&eent  to  a  sale.  It  maj  order  a  sale  UDlels  they  will 
agree  to  take  hit  yalnatloQ,  in  whioh  oase  the  party 
requesting  a  sale  may  either  aoeept  that  Taliiation  or 
not.  If  he  does  not  ohoose  to  aoeept  that  valaatioa  he 
oannot  be  foroed  to  do  so,  bnt  will  then  have  his 
common  law  right  to  a  partition."  In  these  remarks,  if 
I  may  say  so,  I  entirely  cononr.  Bnt  here  the  partj 
who  is  pressing  for  a  sale  has  not  satisfied  me  that  in 
fairness  the  parties  who  oppose  a  sale  ought  either  to 
bny  him  out  or  to  submit  to  have  the  property  sold. 
The  majority  of  the  judges  in  Pitt  t.  J<me$  took  the 
same  view  of  section  5  as  I  do.  Lord  Watson  no  doubt 
went  further  than  any  of  the  other  noble  lords,  but  he 
was  not  actually  dealing  with  the  present  question.  I 
think  that  section  5  is  not  synonymous  with  section  4, 
but  the  patty  who  applies  under  section  5  for  a  sale 
must  show  some  reason  for  it.  I  think  the  court  has  a 
discretion  whether  it  will  direct  a  sale,  and  no  reason 
has  bef  n  shown  to  induce  me  to  do  so. 

Cozent-Hardyt  Q.O. — A  partition  ought  not  to  be 
made  as  between  the  owners  of  the  six-eighths,  as  they 
do  not  desire  it.  [North,  J. — Have  they  any  right  to 
cut  off  a  portion  of  the  property  and  glfe  it  to  the 
plaintiff?]  The  plaintiff  is  entitled  to  his  share,  but  it 
is  not  r  eoessary  that,  in  making  a  partition,  an  aliquot 
share  of  each  species  of  property  should  be  allotted  to 
each  of  the  tenants  in  common :  HoUon  t.  Sherwood, 
4  Beay.  184 ;  Fters  ▼•  Needhamj  2  W.  B.  514,  19  Bea?. 
316. 

NoETH,  J.— J  see  no  difficulty  in  allottiag  six  parts  to 
the  owners  of  six  undlfided  eighths  as  tenants  in  common* 
If  all  the  persons  interested  in  one-eighth  agree  with  all 
those  who  are  interested  in  another  one-eighth  that 
they  will  do  so,  they  can  remain  tenants  iu  common. 

Oozmi-'Hardy,  Q.  (7.-— Ko  costs  ought  to  be  given  up 
to  the  trial  of  the  action :  Porter  t.  Lopet,  7  Ob.  D. 
358,  26  W.  B.  Dig.  157. 

Furu^eZI.— The  usual  rule  is  that  the  costs  shall  be 
borne  by  the  parties  in  proportion  to  their  interests : 
BaU  Y.  ICemp  fFdeh,  14  Oh.  D.  512,  28  W.  B.  Dig.  66. 

KoBTH,  J.— In  the  present  case  no  benefit  has  been 
derifed  from  the  Partition  Act.  I  shall,  therefore, 
adopt  the  old  rule  of  the  Oonrt  of  Ohancery,  and  shall 
glTe  no  costs  up  to  the  date  of  the  inquiry.  The  sub- 
sequent costs  will  be  borne  rateably. 

Solicitors,  Patereon^  Snow,  df  Co.;  Le  Biehe  <ft 
Norman;  Field,  Boseoe,  A  Co.;  F,  A  T.  Smith  df 
Sons ;  B.  R,  Beyn6ld$. 


Oban.  DiT.  I 
Kekewlch,  J.  | 


April  10, 11;  Hay  14, 18. 


POSTLIIHWAITE  V.   BlGEMAIT.  {a.) 

TruiUe'^  Purchase  of  truet  utaie  in  name  of  stranger-^ 
Repurchase  hy  frutlse— Onus  of  proof, 

A  testator  devised  his  property,  including  the  S,  Farm^ 
to  A.,  B.,  and  0.,  upon  trusit  to  sell  and  divide  the 
proceeds  amongst  several  persons.  A,  being  one*  By 
deed  dated  the  24<A  of  March,  1854,  A.,  B.,  and  C,  as 
trustt^s,  conveyed  this  farm  to  W.  for  £1,814  17s.  %d. 
In  June,  1854,  fT.  reeonveyed  the  /arm  to  B.  for 
£1,831  9s.  7d.  In  July,  1870,  B.  purchased  with  hU 
oun  moneys  the  X.  property  for  £787  lis.,  and  in  1674 
he  sold  the  S.  Farm  and  X  to  if. /or  £9,587  10«. 

H^ld,  that  the  purchase  hy  W.  as  nominee  of  B, 
vitiated  the  repurchase  by  B,,  and  that  his  representa^ 


(a.)  Reported  by  0.  H.  F.  Cbbistib,  Esq.,  Barrister-at- 
Law. 


Hves  mu$t  aeeount  for  the  profits  made  by  the  dijM 
dealings  with  thp  trust  property • 

Held,  also,  that  the  burden  of  proof  lies  on  the  fkU" 
tiff  in  a  ease  of  repurchase  by  a  trustes  where  ikfei» 
are  known  to  both  parties. 

Trial  of  action. 
'     William  PosUethwaite,  who  died  in  1843,  deiMb 
property  to  J.  L.  Poatlethwaite,  W.  0.  Bickno,  vi 
the  defendant,  J.  J.  Tourle,  upon  traat  to  sell  sad  ^Hk 
the  same  amongst  seTeral    personsb  of  whoa  J.  L 
Postlethwaite  was  one.    Part  of  the  property  eauUtiA 
of  Standfast  Farm,  in  the  county  of  Sonthsmptoii.  Ii 
March,  1854,  the  three  trustees  of  the  will  ooDrejedthi 
farm  to  one  Walker,  who  paid  a  sum  of  £1,814  ITkH 
In  June,  1854,  Walker  rdeon?eyed  the  farm  to  W.C. 
Bickman,  one  of  the  trustees,   for  hi«  own  me  Ui 
£1,831  9s.  7d.     In  July,  1870,  W.  0.  Bicteaa  jfo- 
chased    an    adjoining    property    called    SosiUngi  for 
£787   lis.,  and  in  1874  he  sold  the  wiiols  of  botk 
properties  to  another  person  for  £9,587  lOi.   J*  I^ 
PostlethwAite  died  iu  Maj,  1871,  and  W.  0.  Bkknii 
in  June,  1886,  and  this  action  waa  brought  in  Nofssibff, 
1886,  by  J.  B.  PosUethwaite,  W.  K  G.  FosUsthwdti. 
and  Josephine  Postlttbwaite,  the  children  and  penosi 
entitled  to  the  estate  of  J.  L.   Postlethwaite  sgiM 
E.  F.  Bickman  and  E.  J.  Hone,  the  exeoutors  of  W.  C. 
Bickma[n,  and  J.  J.  Tourle,  the. surviving  tnutos  asd 
executor  of  the  testator.     The  plaintiffs  alleged  tint  is 
tbo  matter  of  the  agreement  for  the  purabass  of  Stisd- 
fast  Farm,  Walker  waa  really  a  tmstee  for  W.  a  Rtt- 
man,  and  waa  put  forward  by  the  latter  as  tbs  poidiMtf 
in  order  to  conceal  from  the  persona  interested  in  tki 
tesUtor's  estate  the  fact  that  W.  0.  Bickman  wutke 
real  purchaser,  and  in  consequence  of  his  haiisg  ben 
advised  that,  aa  a  tmstee  of  the  will,  he  coold  not  pv- 
chase  the  property.      They  also   alleged   that  J.  ^ 
Postlethwaite  never  knew  or  had  nottoe  that  WiOff 
purchased  as  such  trnstee  or  agent  for  W.  0.  Bictatfit 
or  that  the  proper^  had  ever  been  asaured  to  Ei^nii* 
and  that  they  first  knew  it  in  July,  1886.    And  th(f 
claimed  a  declaration  that  the  conveyance  of  ICuA 
1854,  was  not  binding  upon  them,  and  that  the  deM* 
ants  were  Jointly  and  severally  liable  to  make  goo<^ 
the  plaintiffs  their  proportion  of  the  profits  tesM^ 
W.  0.  Bickman  by  the  enjoyment  and  resale  o(  ^ 
premises. 

The  claim  against    Tourle  waa    withdriirn  st  tk 
hearing. 

Warmington,  Q.O.,  and  A,  TerreU,  for  the  pUiitifr 

Rigby,  Q.O.,  and  Bowden,  for  the  defendants. 

The  arguments  sufficiently  appear  from  the  jadgnfl^ 

Kbxbwioh,  J.— The  tranaaotion  soogbt  tj  be  sit  s^ 
took  pUoe  in  1854,  thirty- two  years  before  ths  M  « 
the  commencement  of  this  action.  Bat  the  plsism 
until  1886,  had  no  knowledge  or  notioe  of  the  fM^  f 
which  they  found  their  claim,  so,  if  they  sataWiA  tkar 
ease,  they  are  not  barred  by  ^ocAes,  tbougb,  tnm^ 
of  time,  it  is  difficult  for  them  to  do  so.  A  poiehstt  ^> 
tmstee  of  property  iotrnated  to  him  for  sale  is  hiUi^ 
proper,  on  the  ground  that  it  is  imposailile  for  eaj^  " 
be  at  the  same  time  buyer  and  seller.  The  piaiBitf»*[ 
it  was  a  breach  of  duty  on  the  part  of  W.  0.  V^  ^ 
to  puiohase  this  property,  even  at  the  best  P^f    n 


may  be  styled  ...«.«..      «.»«.  ..^   ^  .^|r^ ^. 

parte  Looey,  6  Ves.  625,  and  has  never  H*|T1 
lioned.  The  diffioulty  in  each  oaae  \e  ^  'JZ 
whether  there  has  been  a  purchase  of  this  ^^^^ 
question  is  a  mixed  oneof  law  and  fact.    Beiff^^^ 


Vol.  XXXVI.    iJnty«.i888.]    THE  WEEKLY  BEPOBTEB. 


809 


H:oH  GouRT. 


Glabxb  v.  Bison.— OsBOBira  v.  Londov  ft  KoBTH-Wunftw  Bailvat  Ck>. 


High  Oou&t. 


9  W.  R.  186,  472,  and  Hcdl  ?.  HaUet.  I  Ooz,  134, 
are  of  Tory  little  help.  The  role  against  a  parohaae  by 
a  tnutee  for  sale  has  arer  been  strictly  applied  to  an 
executor  who  neoesaarlly  oooapies  that  position.  Hel- 
lish, L.J.,  in  Parker  t.  McKenna^  S8  W.  B.  271,  at  p. 
281,  L.  R.  10  Ob.  96,  at  p.  125,  oonsiders  that,  as  long  u 
the  oontraot  remains  ezeontoif  ,  and  the  tnistee  or  agedt 
has  power  either  to  enforce  or  reednd  or  alter  it,  he 
cannot  repurchase  the  propertj  from  his  own  pnrchaser, 
eioept  for  the  benefit  of  Ills  principal,  but  the  obeerra- 
tions  which  follow  show  that  the  Lord  Justice  did  not 
intend  to  decide  that  when  once  the  contract  is  executed 
the  trustee  can  purchase  for  his  own  benefit.  And  a 
tmttee  eannot  attain  thia  end  by  eelliog  to  a  nominee 
if  the  ktter  finds  the  money  or  subjects  himself  to 
ooTenants  nnder  an  agreement  for  indemnity. 

In  the  case  of  a  promise  not  legally  enforceable,  if 
that  promise  be  performed*  so  that  the  selling  tnistee 
obtains  the  benefit  of  the  purchase,  he  cannot  hold  it 
against,  the  oeUui  que  truUn     If  a  trustee  sell  to  a 
stnnger  o? er  whom  he  has  some  influence  with  a  feeling 
of  certainty  that  he  would  be  allowed  to  repurchase  if 
he  wished,  he  can  hold  that  against  his  ceetui  que  trusif 
and  the  repurchase  would  not  be  vitiated.    But  where 
there  is  an  understandings  not  escpressed,  but  which  is 
binding  between  f  riendf  and  gentlemen,  the  repurchase 
by  the  trustee,  on  the  strength  of  that  understanding, 
cannot  be  held  good,  even  though  there  be  no  correspond- 
ing right  on  the  part  of  the  first  purchaser  to  be  relieved 
by  the  trustee.     [His  lordship  then  discussed  and  com- 
oMnted  on  the  facts,  and  continued  :^    The  plaintiffs 
eannot  depend  on  the  weakness  of  the  defendants'  case ; 
it  is  for  them  to  establish  the  facts  necessary  to  entiUo 
them  to  relief.    This  I  hold  they  have  done. 

Judgment  /or  ihe  pkUnUfft  wUh  coste,  eooeepi  as 
againet  TourU^  who  was  to  have  his  eosU^  hut  such 
latter  costs  not  to  he  added  to  those  which  the  plaintiffs 
are  eiUiUed  to  recover* 

Solioitor  for  the  plaiatiiEs,  T.  Edwards. 

Bolldton  for  the  defendants  Bickman  and  Hone, 
BandaSL  Jb  Bucknill. 

Solicitor  for  the  defendant  Tourle,  J.  J,  7[}»rle. 


Q.  B.  Div.  (tf anisty  and  Stephen,  JJ.)  June  29. 

Clabke  r.  BsRaEB.  (a.) 

JPraeiies--R.  8.  (7.,  1883,  ord.  3,  r.  «  ;   or<f.  14,  r.  1— 
Writ  specially  indorssd^Findl  Judgment. 

A  torit  which  claims  payment  of  a  sum  which  is  in 
dispute^  hesides  payment  of  a  liquidated  demand^  is  not 
spedaUjf  indorsed  so  as  to  entitle  the  plaintiff  to  summary 
fisdffment  for  thi  liquidated  demand. 

In  tbis  action,  which  was  brought  by  a  landlord 
i^aiiist  hia  tenant,  the  writ  was  indorsed  with  a  claim 
lor 

Bent  £68  15  0 

Making  good  diUpidations    .        .      289  16  0 


By  naexhauated  manures,  ftc 


£358  11  0 
58  10  0 


£300  I  0 
Thia  was  an  appeal  from  an  order  of  Cave,  J.,  in 
hambere,  rescinding  an  order  of  a  master  who  had 
iven  jodgment  for  the  plaintiff  under  ord.  14,  r.  1, 
or  £es  15s.,  and  had  given  leave  to  defend  as  to  the 
est  ojt  the  claim. 

^  See  Barrow's  cose,  14  Oh.lD.,  at  p.  445. 
a«}  Keported  by  Spbnobb  L.  HoujiKDfjEsq.,  Barrister- 
^.^iJBi      ..    -  at-Law.)  Hfeuri 


Crawford^  for  the  plaintiff,  contended  that,  as  the 
claim  for  rant  was  admitted,  the  master  was  right  in 
giving  judgment  for  that  part  of  the  claim,  it  being  a 
'*  debt  or  liquidated  demand  in  money  "  under  ord.  3, 
r.  6. 

Vaughan  WiUiams,  for  the  defendant,  cited  Imhert' 
Terry  v.  Carver,  35  W.  B.  338,  34  Oh.  D.  506. 

Crawford,  in  reply,  contended  that  B'iU  v.  Sidehottom, 
47  L.  T.  K.  B.  224,  31  W.  B.  Dig.  157,  was  in  his 
favour. 

Manistt,  J.-*The  only  question  in  this  case  is 
whether  or  not  the  indorsement  on  the  writ  is  '*  special." 
Order  14,  nnder  which  this  Judgment  was  made,  only 
applies  to  writs  specially  indorsed  nnder  order  3,  and 
we  must  look  at  this  writ  and  at  ord.  3,  r.  6,  whiah  telh 
us  what  a  specially  indoxied  writ  is.  Now  this  writ 
seems  to  me  to  inidude  a  demand  which  both  parties 
agree  is  unliquidated  and  disputed.  The  £68 15e.  for  the 
rent  is  not  disputed,  but  as  to  the  £289  16s.  there  id 
some  valuation  which  is  the  subject  of  dispute  between 
the  parties.  There  are  deolBions  as  to  the  reading  of 
ord.  8,  r.  6.  In  HiU  v.  Bidtbottom  something  more 
than  a  liquidated  demand  was  claimed,  and  for  that 
reason  it  was  held  that  the  writ  was  not  specially  in« 
doTMd  undef  ord.  3,  r.  6.  That  case  was  followed  in 
Imbert'Terry  v.  Chrver,  where  equitable  relief  was 
sought  as  well  as  payment  of  a  liquidated  demand. 
There  must  not  be  something  in  addition  to  a  "  debt 
or  liquidated  demand."  It  seems  to  me  that  the  master 
was  dearly  wrong  in  giving  Judgment  for  the 
£68  15s. 

SnPHSir,  J.^I  am  of  the  same  opinion.  It  is  dear  that 
in  this  ease  the  plaintiff  dalms  something  more  than  a 
liquidated  demand.  The  valuation  by  which  the  sum  of 
£289  16s.  was  arrived  at  is  challenged,  and  it  cannot 
therefore  be  considered  to  be  a  liquidated  demand. 

The  appeal  must  be  dismissed,  with  costs  to  the 
defendant  iu  any  event. 

Appeal  dismissed, 

Solidtor  for  the  plaintiff,  J^rneif  Todd. 

Solicitor  for  the  defendant,  B.  L.  Chamberlain. 


Q.  B.  Div.  (Wills  and  1  t.,„^  ,. 

aranthain,JJ.)      /  "^""^  ®- 

OSBOBNB  V.   LOVDOK  AXD  NoBTH-WeSIEBK  BaILWAT 

Co.  (a.) 

Kegligence^YoleM  non  fit  injuria— FoZunfory  und*r' 
taking  of  risk  hy  plaintiff-^Question  of  fact^Finding 
at  the  Prial^lnferenee  of  fad  for  the  court. 

When,  in  cm  action  of  negligence,  the  defendant  rdiee 
on  the  doctrine  Yolenii  non  fit  injuria,  he  must  obtain  a 
finding  at  the  trial  that  the  plaintiff  voluntarily  took  the 
risk  upon  himseHf  and  had  a  fuU  knowledge  of  the 
nature  and  extent  of  the  danger.  Otherwise  the  court 
wiU  not  ^vs  judgment  for  the  defendant  on  the  ground 
that  such  a  finding  is  ihe  only  inference  which  can 
properly  be  draumjfom  the  fade. 

Appeal  from  a  Judgment  of  the  Judge  of  the  county 
court  of  Warwickshire,  hdden  at  Birmingham. 

The  plaintiff  sought  to  recover  damages  from  the 
defendant  company  for  injuries  sustained  by  him  in 
faUing  down  on  a  flight  of  steps  leading  to  the  platform 
of  the  defendants'  station  at  Ferry  Bar,  by  reason  of  the 
worn  and  defective  condition  of  the  steps  and  the 
defendants'  negligence  in  not  dearing  the  steps  of  snow 
and  ice.    The  plaintiff,  in  his  evidence,  said  that  he 

(«•}  Beported  by  F.  G.  Bookbb,  Esq.,  Barrister-at-Law. 


«1ID 


THE  yr^BSLELY  «R£POftr£K.   [Jm^^^assBj     VbLJOXVl 


BraHOotTBT. 


'ObBQBMV4^  . 


r^CUiMMT  Ch,'~Jkfmm  v^Suukcik. 


HnKOooK. 


Umd  at  -Perry  ^9«r,  and  wm t« tieMm^tifikatlraUtr oq 
the  aafenaasto'  Use;  '«&  the  dliit  d(  WUaak.  lAST*  Im 
ivai.«oiiig  d^vm^tfao'itinevl^M'lMlil^g  IflBiiirtheiraMi^to 
fbe  pletfem,  to  iB«t*by  trefaito-BIimliiBbHi;  ^iieiilepe 
were  ooTered  with  a  light  layer  of  a&ow,  whiob  had  b«n 
isedden  dom  and  .bad  .fioaeii  «galiu  '*!»  'topB  were 
worn  and  ihoUeifea  and  ^lippo7i2  1m  want  jdown  oate- 
fnOy,  .but  at  the  fourth  or  fifth  step  he  al^ffed  and 
feU  and  HfUnoMa  bh  ^vzM.  In  mmmmmaimtkhin 
he  laid  that  there  were  nlao  aeme  nroAen 
bnt  the  atone  steps  were  neareat  to  his 
tte  steps  eanre  danBanM  iwithoat  -anow  an  ikwrn; 
be  tboi^ht  it  fwns  ^dangetoas  ito  90  .da«i,«o  .be«ettt 
down  eBreiQily/tMugthoMalftthn  nail;  Aw  .knew  the 
station  weU.  Tte  defenn  wm  ttaat^ihanvwas  na  4MbU- 
gence  on  <the  paiC  of  tbe  dalBnflantet  >0Vy»lf  ikeae  ^ras, 
«iit  there  evaa  aBPtritwitary  megWywa  an  theiipaitof 
timidaintlff ;  andtlhatitte  detendaite^era  net  liabia^an 
the  gfoond  'fbat  Volmtii  mmi  JU  infmnia.  She^ou^ 
aowt  Judge,  alter aieariog  evideaoe  oai  .bath  atdea,  >ionna 
tfaat'tbe  aeoideilt  wae'oaaaed  b^  theiwMBi  .and  idelBatiee 
atateof  "ttie^atoppa and 4^ theniegligeBBD.df  the  dalend- 
anta  in  Tiot  iBieariag  aaiay  ithe  jnow,  land  thrt  theae  wm 
flo  oontribatory  nai^llgenae  on  the  ^puA  at  llfca  i^lalntifc 
And  be  bald  «at  4he  nnaniai  .VSoUM  nm  (jfU  Hf^fumim 
did  net  npp^F.  Be  ^gaaa  jnilgaimttfoHthegiainttB  lor 
^le  egiaad  aon^of  dBS5« 

A\/red  Tott9)^«lor  the  Affenftntar— tSfae  dOeirfhiMte 
n)7  on  the  admiaaiona  mddeigrithB  j/bAMB.  VbamM  in 
hia  evidence.  The  vonnl^  oourt  Jnflge  etq[bt  to  9iate 
held  thilt  the  nooident  "waa  ^olefy  doe  *to  the  "plalntm 
own  conduct.  It  ia  clearly  a  caae  to  which  the  datetse 
VokfM  *nen  ^  tki^mria  apiUaB;  add  ^beaalaaa  ihe 
defendaota   ana    «naltM  ito  jwlgoMUt^    IZAanMa   v. 

W,  IFi7fo/fortfaeplafaftlfr.— TThe  qQaiiion'#faefher'the 
doctrine  VokriK  non  fit  injuria  ^^fibBB  flepende  on  a 
a  qneition  of  fact,  wMdh  nrmrt  be  tikan  to  tave  (been 
found  in  the  plaintiff  a  favour :  TxammUth  T*  S^rrnvBe^ 
ante,  p.  281,  19  Q.  B.  D.  647. 

He  alao  ref anad  tto  Woodlep  y.  Jfafn^Oan  JOiOriei 
BaUway  Co.,  2  Ex.  D.  384,  25  ^.  B.  Big.  155 ; 
Crafier  t.  MitropolHan  BosOway  TA).,  14  W.  !R.  384, 
L.  B.  1  G.  P.  300 :  and  Longmore  t.  Ortai  Weriern 
Railway  Co^  19  a  B.  JL  B.  088. 

WiLLa,  J.— I  am  of  opinion  that  this  appeal  mnat  bo 
diamiaaed.  TJumuu  ▼•  Qaafiannaiae  Ja  .a  case  whioh 
xequiTea  to  be  very  carefully  applied.  For  the  pneent 
pnrpoeeit  ia  auifloiant  to  tahe  that  viaw  of  it  uliich  waa 
bdDBnl^  Lord  lUhtt,  VA.,^  ^fttrmotXh  ^.  Fiwaiea.  7 
think  that  the  proper  wule  to  be  drawn  Irom  the  two 
cases  ia  that,  where  the  daianoe  of  VoknU  tmn  fit  infurm 
ia  Jtaiaed,  it  is  for  the  defaadaHt  to.aatabliah  afimudively 
the  facta  which  aie  naaauaatf  (to  aqspact  that  defence^ 
Tie,  that  the  plaintifl  Toluntaii^y  took  the  riak  ^pon 
biBMeB,  and  liad  a  lifll  launAeii^  of  the  aatene  and 
extent  of  the  danger.  ItiaidoribtfnlwlielborlbbleBBied 
oouuly  eonrt  Jnflge  t&dk  HUb  ^ptdstt  into  eonafdontfam. 
But  it  is  the  deiendarit  that  'wants  a  &dRng  dl  fact  to 
fiiat  effect.  Hie  ^laintlK  toes  not  want  any  fiadiqg. 
The  dtf endatft  is  ndt  entitled,  wlCheift  libtAdag  any 
such  finding,  to  come  and  aakthia  oantt  1»  say  *fluit  ibe 
only  proper  inference  to*be  drawn  fnm  "flie  fbcts  proved 
istfant  the  plaints  did  Tdhiateii)r  ■■liiiliabii  tta  oisk 
with  full  kaMAsissief  the 


GlUXffSAK,  J. 

iteiheilatadtf.i^.J'. 


^aon. 

Bollcitoratac  the  defendntBy  dohmon^  Bartihy,  Jvhn^ 
ipR»  jA  Sogeri. 


UB.Pit.  (Fieldaad  Wills,  ?J0  i^U 

•D«wim  4f.  fLuam.  ,(a.) 

sm  o/'fole-.Biai  isr*AAiiM<a,l«nOCl^ttf9Kt 
91)  una  1982  (dB^'im  FaeCc  Ka)-^inateMa# 
yrafUa^s  nam  in^iU-^  ^ih'-^diM  t$mid^ 
Ji^I^iffrctfioR. 

Jthe  CkriiUan  name^ff  thejOftmiar  of  a  W^tk 
lana  tsivn^^  deaarikd  far'ikt  jpwcpme  ^  t^mail^h 
fad  ihai  kit  had  ffimn  aiOl^^mae, 

BM,  ihai.(kU  did  net  .tmdtr  4ke  r^idrdim  #«i 

hill  invalid. 


JlaipeiU*byiuiesMBatlen*«redftor  ffioai  tlaaiBMad 
tfae^nSge  of  the  nottnty  wotnrt  af  Bunqr,  ^Wtea 
Isunbetb. 

'Tbb  waa  'an  intatrpleader  JaWBliutwesu  the  Qwil- 
diited  Ciefiitand  Mortgage^Gorponillon  (Lladla8),diB- 
ingeeitaiu  goods ws'gruiMeas  nnder  a  bill  dl-mk^^d 
oneDowns/theeseDuttonarrintorot  thegiaatar. 

The  bin  df  aale  pmtwlied  to  be  givn  by  <*AM 
Safanon  and  Bdith  'OampbAll,  wife  of  dltHaNMaBa," 
wberaas-the^real  naHeiif  sthe  ipranter  ^aas  Oao%a  Bfl9 
Attfanr  -Brflmon.  The  name  of  the'wife  (also  a  fMiftiO 
waa  eonect.  l?he  miadeaoriptipn  ^waa  •  ellaeted  yupaa^ 
aa  llr.  G.  H.  A.  Mmon  mmmppltffo^  for  a  aMhUi^b 
the  Oity,  and  it  wtndd  liavetbeen  pvqnaiBial%»Mn  tl 
were'lmown thatlieUd ghnana bUl 41  aale.  fheeiailr 
tfouft  judge  held  tett  ithe'ttdedeafli||HiunWi%Wial- 
iiiSfy  made  by  ^Mh  •granten  Yor  the  ibofetaMB,l«t 
tlnttntaeie  waa  no  0videiiBe*«iat>«ie  ffrantan  aweaaw 
ef  *flie  nisQesoflptiott)  of  tfcntt 'anyone  had  baaa  aaiaal 
bf  it,  and  fherefore,  oo  *lhe  -aatiiori^  of  Me  yartr 
MeHaUi€,  In  re  Wbod,  ^  W.  B.  397,  10€h.B.W» 
bald  4faat  the  Wl  dt  nale  was^Baod. 

V.  :B.  «7bsa^  .for  Ibe^ppeUant.— The  bQl  of  «h«» 
iMd.  The  name  ol  'the  huaband  was  wHfol^  vaie- 
aoribed  for  the  purpose  of  ooncealiog  the  IB  4  "^ 
from  any  peraou^wlio^in^tlrtasBafllhitiie  lagJslai.  BbffN 
iadiatingalahable.ftraat  jSia.pania  JreOafMa,  JafiM 
for  there  the  bill  of  sale  was  executed  by  tha  iBabab 
his  name  of  '*  Joe^h  Wood,"  althongh  he  waa  faarir 
known  aa  **  Joaeph  Albert  Wood,"  and  ttie  nsM  wh 
that  caae  gifcn  with  auffldent  coneotneaa  to  aaillt  * 
peraon  to  asoertain  from  flie  register  wiietfaer  ha  kii< 
had Jaot  giTcu  a  bill  of  aale.  Foulger  t.  7\i§Uf,  1  ^^ 
N.  8. 57,8  W.  B.  a  L.  Big.  11,  and  XwdWae.  ^  ^ 
18  W.  B.  43,  aia  ah^ia^paint. 

c7e?/,  O.a.nnd  W.  'E.  Okay. 
not  «dled  upon. 

FiHLD,  J.— Jt  ia  .guite  pkin  tliat  in  ftia 
gnntove  of  «a.bill  of  aala^  aman  and^  mfh» 
a  deliberate  fraud  upon  tiie  ^t  at 
liberately  intending  to  deceiTo  fhe  prfblie.    Bii 
that  thek  motive  was  that  iMih  tana  wiaaal  ia 
—■via.,  tbelraabaad'^WB  apill^g  far 
Ot^,  and  it  would  bate  prejudioad  Urn  if  it  van 
that  he  had  ^^wm,  a  blU  of  <eale.*  Tlieniina'' 
tliat  tfhe^esaootioutsreditor  waa 


Uon,  irariattnlleged  that  he  did  not  know  tha  dtf^T 
tion  waa  inaaiaeot.  It  waa  objected  before  tha  Mf 
court  judge  that  tlie  OhilBtianoaBaa  at  *the  Mhari<* 
incofieotiygifen  aa  *<  Alfred,'*  hU  tme  Ohditiaai^ 
beina  '^GoBVce  Henrr  Arthux.**  and  that  hii  Alf 


incofieotiygifen  aa  *< Alfred,'*  hU 
being  '^Goovge  Henry  Arthux.**  and  that  hii 
deaoribedaa^'^rifeof     "  ^    -~    - 

iaaelf  waa  neCinpeaBiied  na  %efaqr  in  laaaU  a 
aiOe^  bdt  for  ndt  b«Hag%een  da^ 


Acta  P  Non-complianoe  with  the  reqi 
10,  anb-aeeUon  2,  of  H  dc  <S  Tiat 
regibtratinn  bad.    9fala  would,  liy 
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(a.)  Beported  by  Sir  BnaaaroN  Baksu,  Buidf*^^ 


7bL  XXXVI.     [j«]y«t;im]   HHB^  WSEELr  REPORTBR. 
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HBHrGbm. 


BSG.  V.  SSB.X 


'DreKAm-^liiiMili iwiwi y^OcMaawT  (No.  2). 


Hi»s*Ooow. 


VtoL'Af  4»y  A^B^  rMder-tk»lttLof  Mie.ToM  imxeipeot  o0 

tl«ppnMMi«lMttel9 <cnwfrtiiflf  iv  it    Tb«ii  aettion  10,) 

fSbwMlbviS;  oC.  tfai'fliiii'QnttlloBed Jlct  rtqilMr.  tbnt^ai 

Mil  of  sale,  **  and  also  ».  tiM '  oofgpt  of  smb  bll],  and  ^  of 

^nr%t^t$^Mmk  of  I  th»  eageottott  .of  a»cb  biil»  togvthev 

wKh  M  aMdAvitiof*  tlie  tiM  oft  mdi  biHlof  aala  teingi 

iiiad«^or^Si#«D,  and  of  ite'dttaesaeatlMAlidAitteatailMiyi 

aadttideasEipMoDoft  tUe  MridattMraaAooMptttNi  of^the 

fwnMttfloikfMs  01  giving  the  laaiM.  •    .....    abailbei 

filed  nith  the  registnur  wilMm  Mfven*  difv  after-  tkei 

;xm  gtriDg  oC  anoh  bill  of.  ai^."    13iie>pi<eviiion 

oi  tliai*tbeiaiBdi)iil  ahMld..atatet  thai  the'  fafll 

ofitale' waa^dBlt  ezeomted  bj^ithe  peieott  wbo  inithe- 

tema  oft  i«>  prelaaacd  te>  be-  the  gytntet;  bofe-Ia»  of 

oi^iDailihtlitmiildbe'gitini^'tooiUMd  atoonattotftiOD' 

t^tUi tmvWoB  if  iwe  Md  tbrtlftnnM  mean*  te  inalvdA  a: 

eoneoi  atatenHntef  the  granlei/a<ObilBCiiB«iaMek    It  iai 

eho  enaelid-  that 'the  afldavit  nMil'«^fa  m  <«  Oeeedptieai 

cf  the^reeideMe  aad-occDpaiiDn"  oiithe  gnatov.    Tbe< 

dlaerl^Uini)  oft  Mffi  SidaMa    aa  <'the?iiiMt  of  Alfred' 

(SUaHm  "  dearijr  did  net  daeQrtbeiiev«ooQp»tioB&    Wibht 

legaad  .te>  the  Ohtiatlav  naaie'of ^  the<imbMid^  the  Oourti 

<iiAfim^i9^mD  parit  McHaUie,  In  n  WiMit  rdied  oni 

the  fact  thai  the  BnUa  of  Sale  Aet,  1864,  wbioh  waa  ia 

qwitioai  ia .  thai  oaee»  did  nei<  reqaire  <he  naaiea  o<  the 

gianterteberetaied-on  the  regiiiai^Aad.aa'th»Bitta.of 

Sale- Aehif  1878  and  asas,  da  not .  it qaire  ii  either/ 1*  am 

of  opinion  that  the  deciiion  of.thle  oeuttl^  oomi  jndga 

VBi  right,  aHlithia  Appeal  mneibe  dlaiiriatedk 

VhxLSf  Jwf  oonoinied. 

ApffoXdhmiutd-;  Uawe  to  appeal  rt/uaei^ 

SeMaltoiPfoe'tha'appelUmia^  R.  RWhrnUmfiJ^Som 

SolldCori  for  the  jeappndeht,  Vanderpump^  Si^Bve. 


a«B;JHv.»(FieMaiMi\Viilb^JJ.)  Aptil.28^ 

Bte.  V.  Sib  TIhcs  Iin»Hiir;  («.) 

Smfe9Mi§^SStei$&^jMmisdioUonK  of  fnagi$traU  ti  hwr 
inJ<mneMofh>-Cuttom»  andKlnland-Aomme  Act^  1887 
(50<§,51.Fte<.a.l5}.a.  4. 

Aw4nf$mmMm  J^nihk  rtcowtryhoff'am^  nMdu  pmuMn 
umd§fi^miiamA  of  the  OmitdmB^and  Jtiiami  Jimmnm  Ati, 
4M7^  imy » bm  fm^ftfteii  leftfre  en  fM^ropoMm*  paiUoe 
fiiai^^iiiiftli  /oT'-cMa  ojfeme  eoimnaiM  teilJm  hiB'jmriO' 
it^l&iftl^.F<cfc4j.81*- 


OM8r  YiM  f<ir  a  mandamiu  caHIhg-oa  a  metropolitan 
fiolloe  magiMate  (Sir  Jamea  logham)  toatbir  cause  why 
lia  ahonld  not  btsar  and  deiarmiiie  thh  matter  of  an 
information  exhibited  by^rderof  theOommiaalonen'of 
Iiriandf  Bavenaa«ag9lnat.  one  AdaaUf  a.tabaeooniBli^fot 
-Ito  eaoo««i|rio£ianieni9»  penalty fondar  dOA^l  Yieti  o. 
15,  8.  4. 

By  that  seotion  it  ia  enaoted.  that»  <*If  .any  mann- 
ilManr-ortbltooQD  ahhlTlihTe  in^hia  imttbdy  or'  poeaea- 
4k6ta  any  tdbteoo  (eieept  t6baeoo  whloh  nmat*  nnd4rgp  i 
«HBe  prooeae  of  treatment  or  mannfaotare  bef6re  itia  fit 
f«r  ealaX  or4f  ^anyidMlen  ivov^rettdlef -oC^  tthheae  ahall : 
Ibava  in Jiia custody  or  poaaeiaion  any  tobaaoo,  and. each . 
Mha^oo  ahair  in  either  tsaae  on  being  dried  ^t  a  tempera- 
haw  otf  Sir  Bahnba  daawaaad^in.iMig^i  by  (move  than  i 
Haiij »ftia'iwririe1vhrahatt  inoMam.exilMfppaallyroCi 
£Se^aad>thbtabaeemhatt  be  fivfeitid/' 

ne.'  lemcMd^imiglitriiB   donbtad   whattet^  he  hud) 
ftokMMam  mAi  rafaaed  te  heaar  the  intemattoa  t  in  i 
r/thatltba  qoaatlMi  aai  to(  JtrMHstlln  m^ti  bbi 


i^HwIUoivad'eaaie. 


(a.)  Bepotted  by  A.  Bu  .Xodi%  ,Bb%v  Baniat«a^at«djMr* 


BitKOktrk^  &(7«».aiid  i)ouMhto0r<«y  in  a«p|prt  of 
•th^rale,-  weM  nati  oalled  upon, 

-  Ptmatf  J«— An  ollfeetloir  to^  Ubib  -  hearing  of*  tttia*  in- 
f«rttatt4n  waa*ralted  on'tbe* gromd' tfa^  thoaglf  a  neer 
^offtoeeiraa'oreatad  bythv  Att6e^5l  Viet:  c.  IB,  nvdir 
;Beetion-4'  of*ivhlleh  the  infirmatfbv  waa  laM;  no  pre^ 
Ttafoii  wee*  w&mt  for  the  reoovety  of  the  penuty^  and 
thafthe'  learned' megiiHrat^*  had*  no  jtrrladfetloB.  On 
the  ofhierbhndlt  Waa'contefldedthhi  j  oriadfetioa  waa  con- 
ferred'.by*15 AieViet.  c.  61,air  AetVehitlng  t3  avmmary 
prooeedioge  for  penaltiea  nnder  the  Acta  relatiiig  -to  the 
exeftn,  together*  with  the*  creation  of  the  offence  in  50 
drSlVfct.  o.  15,  bywhidh  iMv  amomit  of  penalty  fdr 
iti  commisaion  is  piovldedj  and  it  ia  clear,  therafbre, 
that  the  Legialatnre  nndenitood'  there  waa' a  mode  by 
whieh  the  penalty  oovrtd  be  enforced.  That  mode  is 
provided  by  15  k  16  Viet.  c.  61,  which  confera  on  thto 
metropolitan  polioe  magiatmtea  a.conenvrent.  joiisdlc- 
tion  with  the  Oommiationera  of  Inland  Revenue  within 
the  llmita  of  the  chief  ofSce  of  Inland^  K^rsnne  in 
LoDda»'*'foi  the.  recovery/ oil  any  penalty >impaaed  by 
any)  Aai  ot<  Aeta  relating^  to  tho  reecmie  of  eseisoand 
iaomred'  for  or  byr  reeaem  oi.  aaqri^oilenBo.  oooMiitted 
affOaai.  anoh  Act^o»  Aeto.V  It  it  ooatendid^  fdr*  the 
Offowa.tbatitheee  iMide'Ooaier  jaaisdletlea  oD*ak  Jaowa 
laglMm  to  hear  and:  detiwiiiai  thie  ialennaillonv  aad.  I 
oaa.  of'that  ofinioBb..  The  ward  ^Mai^oaed"  ia  not 
limttedta  aay  ppartlanlavtiaMroi  taitha  paeTiena  Aot#. 
Tbe.  Ck>aeolWa)low  lkaiea.A«i;  (7<  &^  »  Gao.  4i  c  5ft), 
reoitad  ae  the  feiadailna^oi  the.  15  Ar  16  Viel^.  o.  61, 
where  the*  waida  "impoeed  ovi'to.t>e.ia^poacd''  aie  need 
in  section  8,  waa  relied  upon  bjrthe  ooanaeKahowing 
cause  aa  a  reaaon  for  limltbig^  the  wesd  *'  impoeed  "  in 
the  later  Act,  but  it  ia  only  an  ittatanee  where  the 
Legislature  haa  used,  aa  ia  often  ttiis»-oaaei  laagaage  of 
larger  imp^.,aaA'daae  aatiad«eo«me-  to  oooatroe  tho 
words  of  the  later  Aot  in  a  more  restricted  senso. 


Wills,  J.— I  am  of  the  same  opinion.  The  argument 
in  aupport  of  thia  order  reata  upon  the  narrowest  con- 
struction of  the  word  "  imposed.'^  It  is  said  that  the 
words  "  to  be  impoeed  "  would  have  to  be  used  in  order 
to  include  offencee  under  futare  ActSi  iMit' as  ia  thelhie 
following  the  past  partidpla  ia  employed  in  the  word 
«  committed^"  aaKl<tbaw.woed^.'M«ii»8ed."  iaf  pfaaed  in 
dese  contiguity  to  a  word  which  must  be  used  in  the 
wider 'sense,  thia  argument'  cannot  *  be  maUtahied;  The 
present  oaae  ia  not?  Hkt  that-  daaa  of  case  where  new 
rl|^ta«aie  creatid  orrdA^ rights  reaeriotkd,  aadi tt> whioh 
axrnlo  oC^sirioh  ooaetnictloir  iav<epp1ieahle'te  a  tietnte, 
b8it>it  ie*a-modiffeaCieaK>fi  theoldif  4aap  and  iain  i^vanr 
offthaauhfeet; 

'     OfdtraMlM:. 

Solicitor  I  foixthe  aommiaaionerj^ ,  So^teiier  of  Ldand 
/Sieenaa*^ 


Hay^l&,,14» 


.  C^Bi.IW»^Ohta<Mi*\^ 
\     AiL.Smiihk'J'O'  i* 

MuLLEvszanr  v.  CdiTL8oir'(!N6.  2).  {a.) 

Praetiee — Suing  or  defending  iaktowatSi  paBp0Kia<*-Pro« 
ceedinge  on  Cbrowu^eider^of  Qiteea^e  BmchJ)ieieie»'~ 
,    BrehibiHo9t-'4)rd,  U^r^M^OnU  tA^rr.  1, 2. 

?  Jft>pr»Mai4M^«a  ihB  Ormm'eidh^fVie  Qmanfn  BeMh 
Diviiion  there  ie  no  power  to  admit  a  person  t6  ewor 
'  defenur  in*  f  oraia  paapaifa. 

Af^PjNd  f^om^'niaaterto  a  Jiid^.atdijimhera  referred 
'to'the  court: 

mfe  actfott'waa  fdr  iBegpil  dlitfiss;,  and^wn  brcogM  in 

.  (a.)  .Bep9ttad«br  iX  jQ.  Ba«aaa^J9fi;;3aribtor*a»La.w# 
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High  Ooubt. 


"  Thb  FLTna  Btaawxr  "  and  "The  Kiobi/' 


HxokOovbi. 


the  High  Oourt  8g«iiiat  the  defendant  Ooalaon,  on  whoee 
applioation  it  was  remitted  to  the  oountj  oourt  of  Mid- 
dle«ex  under  eection  10  of  the  Ctonnty  Ck>arts  Aot,  1867. 
The  oonnty  oontt  Jadge  gave  the  pUintifE  leave  to  add 
one  Ferdinand  Strausberg  as  a  defendant,  and  ultimately 
gare  Jndgment  against  both  defendants.  Strausberg 
then  obtained  from  the  Judge  at  chamben  an  order  for 
a  prohibition  prohibiting  all  farther  proceedings  against 
him  under  the  judgment,  and  this  order  was  afftrmed 
on  appeal  bj  the  DlTisional  Oourt  {anie^  p.  524).  The 
plaintiff,  having  given  notice  of  appeal  to  the  Court  of 
Appeal,  applied  ex  parte  to  a  master  at  chambers,  and 
obtained  an  order  admitting  him  to  proceed  in  formd 
pauperis,  Oa  the  applioation  of  Strausberg  the  master 
resoinded  tbi<i  ex  parte  order.  The  plalntifl  then 
appealed  to  Djnmao,  J.,  who  referred  the  matter  to  the 
court. 

Ouerend,  for  the  plalntiiV. 

O.  8.  Batffer,  for  Strausberg. 

Cayb,  J. — I  am  of  opinion  that  there  is  no  power  to 
admit  this  apptllant  to  appeal  in  formd  pauperis  from 
the  order  of  the  Difisional  Ck>nrt  granting  a  prohibition. 
It  being  admitted  that  no  precedent  could  be  found 
before  the  Rules  of  1888,  the  question  must  depend  on 
whether  the  case  oomee  within  orJ.  16,  r.  22.  But  the 
tfiaot  of  ord.  68,  rr.  1,  2,  Is  that  order  16  does  not  apply 
to  proceedings  on  the  Grown  Side  of  the  Queen's  Bench 
DIfision.  Neither  do  the  Grown  Office  Bules  contain 
Auy  provision  for  appealing  in  formd  pauperis.  There- 
fore I  am  of  opinion  that  the  order  rescinding  the  ex 
parte  order  was  right* 

A.  L.  Smith,  J.,'conourred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  G.  W.  Churehley. 

Solicitor  for  Strausberg,  W.  Mitchell 


Prob.  Div.  ft  Adm.  Di?.\  w  u  ir   «, 

Admiralty.  |  ^^^'  ^^'  21. 

"The  FJ.YISQ  Skrpbkt''  akd  '*The  Niobb."  (a.) 

Ship^-Damage — Tug  and  tow — Liability  of  tow  for 
negligence  of  tug, 

A  steam-tug  towing  a  ship  at  sea  with  a  long  scope  of 
hawter  came  into  coUieion  of  night  with  another  ship, 
whose  owners  instituted  an  action  of  damage  ixgainst 
Mh  the  steam-tug  and  the  ship  she  had  had  in  tow,  and 
therein  daimed  to  reeovtr  the  damage  sustained  in  the 
collision.  The  statement  of  daim  allied  that  the  owners 
of  the  steam-tug  had  admitted  their  liahility  for  the 
collision,  and  had  obtained  an  order  limiting  the  amount 
of  such  liability  under  the  Merchant  Shipping  Acts. 
At  the  haring  the  court  found  as  a  fact  that  there 
had  been  a  bad  look-out  on  the  steam^  ;  that  the  ship 
she  had  come  into  collision  with  had  kept  her  course;  and 
that  the  ship  in  tow  had  contributed  to  the  collision  by  a 
bad  look'Out,  and  by  not  porting  Aer  helm  and  cheeking 
the  course  of  the  steam-tug. 

Htld,  that  the  ship  in  tow  was  liable  for  the  damages 
proceeded  for  in  the  action. 

Qusere,  if,  as  maUer  of  Jaw,  the  tow  would  not  have 
been  equally  liable  even  if  those  on  board  her  had  not  by 
any  nsgligem*  act  of  theirs  in  fact  contributed  to  the 
collision^ 


*  See  The  Jane  Bacon,  27  W.  B.  35 ;  The  Kingston- 
by-Sea,  3  W.  Bob.  152  ;  The  Oleadon,  14  Moo.  P.  0.  0. 
92,  9  W.  B.  H.  L.  Dig.  15.  It  is  to  be  noticed  that  in 
the  OJise  of  Tfsc  Stormcock,  5  Asp.  Mar.  Law  Gas.  470, 

(a.)  Beported  by  0.  F.  Jbmmbtt,  Esq.,  Barrlatec-at-Law. 


This  was  an  action  of  damage  institoted  on  b^Uf  of 
the  owners  of  the.  ship  Valdta  and  her  eaigo  igriaifctke 
ship  Niobe  and  her  freight,  and  against  ttie  iteia.t^ 
Flying  Serpent  and  her  freight 

The  aotlon  was  brought  to  recover  the  dssfH  «. 
talned  by  The  Valetta  on  the  28rd  of  Mank,  1187, 
when  The  Flying  Serpent,  having  The  Niekktaw, 
came  into  ooUlsion  with  The  Vaktta  la  8t  8«|i'i 
Ghannel,  off  the  South  Tuskar  Light,  and  onslha 
to  sink,  together  with  her  cargo. 

The  statement  of  claim  alleged  that  The  Fa/tOiM 
kept  her  comae  until  a  oolUiion  appeared  to  be  imilp 
able;  that  at  the  time  of  the  oollielon  The  FlfingSffd 
was  under  engagement  with  the  owners  of  Tte  M 
to  tow  her  to  Gardiff|  and  thoee  on  board  The  ^ 
Serpent  were  the  servanta  of  the  owners  of  Tkt  ^jiki 
and  were  subject  to  the  control  and  wdsii  o(  An 
on   board   The  Niobe,  and  thst   the  owaen  of  Tk 
Flying  Serpent  had  admitted  their  UabiUty  for  the  eol- 
lisioo,  and  obtained  an  order  Umitiog  their  UeWlitf 
under  the  Merchant  Shipping  Aotf.    The  lUteiiAtof 
daim  further  imputed  blame  to  those  on  bosid  fk 
Flying  Serpent  and  The  Niobe  tot  not  ksepiogagoal 
look-out,  and  for  not  keepiog  out  of  the  way  d  fk 
Valetta,  and  also  ohargod  those  on  board  The  Bk 
with  having  neglected  to  give  proper  ordeie  to  A 
Flying  Serpent  to  keep  herself  and  The  Niobe  ont  d 
the  way  of  The  Valetta. 

The  defendants,  the  owners  of  The  Niobe,  illfgd  k 
the  defence  that  at  the  time  of  the  lots  of  The  FsMi 
they  had  entered  into  a  contract  of  towags  wiftths 
owners  of  The  Flying  Serpent  for  those  on  botfi  tbit 
vessel  to  have  the  control  over  the  towage  aadfloaae jrf 
the  two  vessels ;  that  on  the  22nd  of  March,  1887,  Tk 
Niobe  left  Greenock  In  tow  of  The  Flying  Serptai,  wtt 
a  soope  of  ninety  fathom  of  hawtfr  between  tbetfe 
vessels,  and  from  that  time  until  the  oolUsioB  tt«A 
mentioned  The  Flying  Serpent  had  the  oontnlef  f^^ 
towage  and  course  of  the  two  veaeeb ;  that  Tic  Fifisf 
Serpent  neglected  to  keep  out  of  the  way  of  Tk  Tddlb^ 
and  came  into  oolllalon  with  her,  doing  herie  w 
damage  that  she  sank,  whlUt  The  Niobe  slightl;  tiwM 
the  quarter  of  The  Valetta  without  doing  b«  ^ 
damage  ;  and  that  the  defendants  denied  that  tboie  * 
board  2'he  Flying  Serpent  wen  the  aerraoti  of  ^ 
owners  of  The  Niobe,  or  aubjeot  to  theoidsneri^ 
trol  of  those  on  board  The  Niobe,  or  in  soflhapev* 
that  those  on  board  The  Niobe  oonld  enraiN  4 
control  or  give  any  orders  to  The  Flying  ^srpM* 
submitted  that  those  on  board  The  Niobe  were  not  m 
of  negligence,  and  were  in  no  way  liaUs  torthsaflF 
genoe  of  The  Flying  Serpent,  or  those  on  boiri*^ 
such  persons  being  independent  contraoton,  onr  f** 
the  defendants  had  no  control. 

Feb.  15.— The  action  was  now  heard  before  the  ^ 
rident,  assisted  by  two  of  the  Elder  Brsthreo  of  m 
Trinity  House, 

The  result  of  the  evidence  and  ao  mooh  of  theiq^ 
ments  as  are  material  to  this  report  appear  ttam  m 
Judgment. 

Myburgh,  Q.O.i  and  SoUemUt  for  the  plaiatiib* 

Sir  W.  PhiUimore  and  Ikames^  for  the  dsfaadotb 


The  following  oases  were  referred  to  and  _ 
on  by  both  the  counsel  for  the  plaintUb  and  tkee^ 
for  the  defendants  i^The  Gipsy  King,  2  W.  Bo^Jf 
The  Christina,  3  W.  Bob.  27,  6  Moo.  P.aa«» 
The  Tieonderoga,  Swa.  215 ;  The  Sinputi,  Sj^7 
241,  29  W.  B.  Dig.  199 ;  The  OfaqkiQW,  U  Ib^^ 

referred  to  in/m,  there  was  no  daim  bsfon  ^^JIJ 
against  the  vessel  which  was  in  tow  of  ^^J^ 
at  the  time  of  the  collision,  and  the  cmt0*^ 
^  vessel  were  no  parties  to  the  suiti 
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High  Oovst. 

"Thb  Fltwo  Siapwri  "  txm  "  Thb  Niobi." 

HlOB  OOURT. 

4S,  9  W.  B.  H.  L.  Dfg.  15 ;  The  Sisten,  24  W.  R.  113, 
9  P.  D.  117 ;  The  American  and  Syria,  22  W.  R.  927, 
L.  R.  6  P.  0. 127 ;  Smilh  w.  The  8L  Lawrence  Tow  Boat 
Co,,  L.  R.  5  P.  0.  308 ;  The  atofmcoek,  5  A«p.  Mar.  Law 
Om.470;  SpaigM  ▼.  TedeoiHe,  29  W.  R.  761,  6  App. 
Ou.  217;  tfonee  ▼.  The  Corporation  of  Liverpool,  33 
W.  R.  551,  14  Q.  B.  D.  890. 

Cur,  adv.  vuU, 

Feb*  21.-^HA2nrBN,  P.— The  oolUaion  whieh  wm  the 

subject  of  inquiry  in  this  oaae  ooonrred  on  the  night  of 

the  2STd  of  March,  1887,  between  the  sAiling  Teaael 

VaUUa  and  the  steam-tag  Flying  Serpent,  whilst  the 

latter  was  engaged  in  towing  the  ship   Niobe   ttom 

Greenoek  to  Oardiif  •      The  VahUa  was  sailtog  on   a 

oonrse  N^.  by  £.,  with  a  N.W.  wind,  at  a  rate  of  seven 

and  a  half  knots,  with  her  side  lights  burning  brightly, 

wben  the  look-out  saw  the  two  masthead  lights  of  The 

Flying  Serpent  at  a  distanoe  estimated  at  three  miles, 

ana  about  three  points  on  The  VaUtta's  port  bow.    The 

green  light  of  the  tug  and  her  tow  soon  after  oame  in 

▼iew.    The  Vdldta  kept  her  oourae,  but  The  Flying 

Serpent  oontinned  to  approach  The  VdUtta  until,  with 

her  stem  and  starboard  bow,  she  struck  The  Valetta*B 

port  bow,  causing  such  damage  that  TJie  Valelta  shortly 

afterwards  sank,  and  two  of  her  orew  were  drowned. 

For  The  Niohe  it  was  contended  that  the  oolliBion  waa 
caused  solely  by  the  negligence  of  The  Flying  Serpent, 
and  that  she,  The  Niohe,  is  not  responsible  for  the  oon- 
duot  of  the  tag.  I  shall  first  oonsider  whether  there 
was  any  negligenoe  on  the  part  of  The  Niohe;  and, 
secondly,  whether  that  negligence,  if  It  existed,  con- 
tributed to  the  collision. 

The  Flying  Serpent  and  her  tow  were  on  a  8.3. W. 
course  and  had  The  Valetta  on  their  starboard  bows, 
while  The  VaUtta,  sailing  on  a  oouTerging  course  of 
K.£.  by  E.  had  the  tug  and  tow  on  her  port  bow.  There 
can  be  no  doubt  that  there  waa  a  defe3ti?e  look-out  on 
The  Flying  Serpent,  and  that  she  consequently  took  no 
step  to  keep  out  of  the  way  of  The  Valetta.  Let  us  see 
wliat  waa  the  state  of  things  on  board  of  The  Niobe. 

The  Flying  Serpent  was  towing  The  Niohe  with  a 

•cope  of  hawser  of  about  100  fathom*.    The  look-out 

man  on  The  Niobe  says  that  he  first  saw  a  dim,  bright 

light  on  The  Valetta  two  points  on  the  port  bow  at 

about  fooT  ships'  lengths  off.    This,  then,  mnst  hare 

been  when  TT^e  Flying  Serpent  was  close  to  The  Vahtta, 

The  white  light  which  the  look-out  man  saw  was,  as  the 

captain  •!  The  Niobe  conjeotures,  probably  a  companion 

or  binnade  light.    The  look-out  man  reported  this  light, 

and   immediately   afterwards   saw  the   loom    of    The 

VaMtcte  sails,  and  then  the  red  light ;  but  before  he 

had  time  to  report  it  he  heard  the  crash  of  the  collision, 

which  he  says  took  place  immediately  after  ho  saw  the 

sails.     Later  on  he  stated  he  only  saw  the  red  light 

after  he  heard  the  crash,  and  finally  he  said  he  almost 

*'  saw  the  lot  at  once."    This  evidence  seems  to  show 

very  cleaiy  that  there  was  a  bad  look-out  on  The  Niobe, 

The  evidence  of  the  captain  of  The  Niobe  does  not 

materially  alter  that  of  the  look-out.    The  captain  "  was 

bilow  vrhen  he  heard  the  report  of  a  light."     He  im- 

nediately  oame  on  deck  and  saw  a  whits  light  two  or  three 

^inta  on  the  starboard  bow  at  a  distance  whioh  he  cannot 

vtimate  ;  he  immediately  ordered  the  helm  hard-a-porf-. 

3e  did  not  hear  the  crash  or  know  when  the  tow  rope 

las  caat  off,  but  he  thinks  seven  or  eight  minutes 

lapaed  from  giving  the  order  hard-a-port  till  The  Niobe 

track  37he  Valetta,  or  after  the  tug  struck  her.     Seven 

9  ei^ht  minutes  is  probably  more  time  than  passed  be- 

Veen   tlio  order  hard-a-port  and  the  collision  of  The 

^iobe  with  The  Valetta.    Bat  this  question  of  time  is 

tot  BEuitefial,  as  I  think  that  all  that  could  be  done  was 

lone   wlien  the  light  of  The  Valeita  was  seen,  but  I 

ODslder  that  it  ought  to  have  been  seen  sooner. 

The  n^xt  question  is.  Whether  this  negligence  of  The 


Niohe  contributed  to  the  collision  between  The  Flying 
Serpent  and  The  Valetta  f 

On  this,  I  think  the  evidence  of  the  captain  <^  The  Niobe 
decisive.  He  says  that  if  he  saw  his  tug  taking  a  wrong 
course  ho  certainly  should  endeavour  to  control  the  tag. 
If  he  saw  the  tug  taking  a  direction  leading  to  danger  he 
should  apprise  her  of  it,  and  that  he  should  do  by  alter- 
ing his  own  course,  and  this  would  be  an  effectual  mode 
of  doing  it.  That  if  he  had  seen  the  red  light  of  The 
Valetta  sooner  he  should  have  ported  sooner^  but  that  he 
should  let  the  tog  get  within  a  mile— about  a  mile-— 
before  he  should  have  thought  it  necessary  to  port,  ani 
that,  as  it  was,  his  porting  was  so  late  that  the  tug 
could  not  take  the  hint. 

If  he  had  seen  the  red  light  at  half  a  mile  he  could 
have  ''girted"  the  tug"— that  is,  he  could  have  checked  her  ' 
by  shearing  to  the  right  under  a  port  helm.    **  Girting  ** 
the  tug,  he  says,  Is  a  common  manos  ivre. 

I  have  put  the  question  to  the  Trinity  Brethren 
whether,  if  the  red  light  of  The  Valetta  had  been  sooner 
seen  by  those  on  board  The  Niobe  she  could,  by  portinc 
her  helm,  have  checked  the  course  of  the  tug,  and  have 
prevented  the  collision  between  the  tug  and  The  Valetta. 
I  am  advised  that  she  could,  and  that  that  would  have 
been  the  proper  seamanlike  manner  to  adopt  in  the  cir- 
cumstances. And  as  I  find  as  a  fact  that  there  was 
nothing  to  prevent  the  red  light  of  7%e  Valetta  being 
seen  at  the  regulation  distanoe.  It  foUowj  that  the  bad 
look-out  of  The  Niobe  contributed  to  the  collision.  I  am 
further  advised  that  if  The  Valetta  had  been  seen  sooner 
The  Niobe  ought  to  have  signalled  by  lights  to  her  tug 
that  she  was  moving  into  danger.  And  to  the  objection 
that  this  might  have  distracted  the  attention  of  those  on 
the  tug  from  looking  ahead,  the  answer  is,  that  The 
Niobe  would  have  had  no  right  to  assume  that  there 
would  not  be  a  suifieient  lock-out  on  the  tug  to  look  for- 
ward as  well  as  astern* 

Taking  this  view  of  the  facts,  I  doubt  if  the 
questions  of  law  which  have  been  discussed  before  me 
arise  upon  this  occasion,  but  I  will  shortly  state  my 
opinion  upon  the  points  raised.  It  was  contended  that 
the  relation  of  the  tug-owner  to  the  tow-owner  is  that 
of  an  independent  contractor,  and  therefore  that  the 
principle  of  the  case  of  Quarman  v.  Burnett,  6  M.  ft  W. 
499,  is  applicable,  and  the  tow-owner  and  his  vessel  are 
not  responsible  for  the  negligence  of  the  tug-owner  and 
his  servants.  The  basis  of  the  decision  in  Quarman  v. 
Burnett  is  that  the  hirer  of  horses  with  a  driver  from  a 
jobmaster  has  not,  under  ordinary  oireumstanc«>s,  the 
management  of  the  horces ;  bat  Parke,  B.,  says : — **  It 
U  undoubtedly  true  that  there  may  be  special  circum- 
stances which  may  render  the  hirer  of  Job  horses  and 
servants  responsible  for  the  neglect  of  a  servant,  though 
not  liable  by  virtue  of  the  general  relation  of  master 
and  servant.  He  may  become  so  by  his  own  condact,  as 
by  taking  the  actual  management  of  the  horses,  or  order- 
ing the  servant  to  drive  in  a  particular  manner  whioh 
occasions  the  damage  complained  of,  or  to  absent  him- 
self at  one  particular  moment,  and  the  like."  Bat  it 
appears  to  me  that  the  authorities  clearly  establish  that 
the  tow  has,  under  the  ordinary  contract  of  towage, 
control  over  the  tug.  The  tug  and  tow  are  engaged  in 
a  common  undertaking  of  which  the  general  manage- 
ment and  command  belongs  to  the  tow,  and  in  order  that 
she  should  efSciently  execute  this  command  it  is  neces- 
sary that  she  should  have  a  good  look-out,  and  should  not 
merely  allow  heriself  to  be  drawn,  or  the  tug  to  go,  in  a 
course  which  will  cause  damage  to  another  vessel.  As 
Dr.  Lushington  has  pointed  out,  it  is  essential  to  the 
safety  of  vessels  being  towed  that  there  should  not  be  a 
divided  command,  and  convenience  has  established  that 
Ihe  undivided  authority  shall  belong  to  the  tow.  The 
>Uot,  if  there  be  one,  takes  his  station  on  his  tow,  and 
the  of&oers  of  the  tow  are  usually,  a«  in  the  present  case, 
of  a  higher  claw  and  better  able  to  direct  the  navigation 
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fhui  tboMol  th»  tag;  TbB!pia«Atoe  wbioh.ezpsffieiiei»y 
haa  dictated  baa  reoeiTed  the  BaMdon  of '  many' legal 
dieialo^ai  a^d  baa  been  nooiQlMd  in.  the  Hovae 
of  LoKda-  iff  SpaigM  ▼.  Diduuttt,.  where  Lovd 
BkMklrani  eajra  that  it  la  tile  duty  of  the  tog 
to  oany'  oit  the  direolloiia!  reoalf^  fiom  the/  ship, 
aad  of  the.Jixdieial  Cownittaa  of  the  Piify  Cionnea 
ia.  Hie  AiuiHeaft  cmd  The  Sf/riui  aUhoug^  in  the 
latter  oaae  it  ^  as  held  from  the*  speehil  circmnataaeea 
that  the*  eovmattd  belonged  to  tlfe;  tog  and^  not:  to*  the< 
tow«  I  majobeenre  that  it  i«  clear,  irem  theeWdenae  in 
thia  case  tbaf  it  mm  parfeotly  weH  imdetttood  by  the 
captains  of  the  lag  and  tow  that  the  latter  hadrtbra  control 
of  their  moToments,  and  that  it  waatthe>  da^  ofv  tfaes»- 
uavigatiag  tb»  tow  to  keepaUoolioent  and  cheek,  the  tog 
if  it  were  going  wroBgi  Il»  wm  argnedi.  Uowaier,  that, 
whatever! the  relation  of.thefttigrand^towma^  generally' 
be,  they  were  roTersedrJn  thir  oaae^  byv  special.  oiioiin»»- 
fltttDCCs;  first,  by  the  contract.  of>  tb wage  between  the 
pattieai  but  there  ia  nothing;  in  the  oonttnatv 
of  towage  bnti  a  baore  agroe— nt  to*  tow ;.  seoowlly^ 
by  the  fact  tbab  tiM  towage  ih»  at  sew  with  a. 
loag  scope  ot'baapcerv  andithat'.tlria  gtvcaiteto:  different, 
dnticfl  on  the  part  of  the  Hmt  Tcaaris  tc/thoaa  wflilch  eziat 
on  ft  river  towage  with  aiahdiemcDpc  ofcsablc*  I  agree. 
that  in  a  towage  at  aca.wMi  adhng  aaopcof  hftwaer-itia< 
mciedifioult'forrthe  tPir to' cc— iinideata  with  the  tog* 

If  it  had  been  shown  tliat  TJuf  Wiyht§  atrpeird  ba^  hf 
scna'saddentaaneniTre,  which  tteaescB.boaidTAe^Ma 
ooold.  not  control,  biongh^  atonr  the  colHsioBi^  I  inyaeU 
shcnld  have  considered  tbatt  Tht  JfMa  hadt  beett  gnilty 
of  no  negHgeitoK  In  Thm^Mmnwtk  I  heid  the  tng  to 
be  reepensiblei  baonta  tU»tti|^  wiildi  waa  originally* 
steering  a- safe  oofsraev  aonsndttsnlf  departed  from  it  that 
the  tow  could  net  check  her  ov  foUaw  wtthontr  striUng/ 
another  v«sael,  and'I  thiUr tHatF:  tba-  sMne  recnlt  woiddi 
follow  in  a  river  towage  in  like  ciimuBBtaBcea.  Bot  in\ 
the  preaent  case  the  actidn  otfr  Tim  Fhfing  Qtrprnt  ■  was 
not  sadden, .aodrmlght' have  beaa  pBarsnted  by  ttaoaa  on 
beard  T%«  ^efe  if  they  haitdow  tfasir  dhity.  Lsstiy, 
it  Wis  oontoaded  that TAe'^%yie  wacnaf  liable  beoauae 
the  daaagawMtained  by  The  1Me<i»  waa  not  done*  by 
■contact  with  her.  I  an  of  opinion.thBt  tUais  immaterial 
whvre^  aa^Pfind.in'tbisxMMctoika^tke  fac^  the  aallislon' 
bftweao  the  tngaad  thetriaiiitiiBli  vsaacL  arigtortfaave  beaar 
avoidedbnt  for  the  euutdbthiynegMgence  of' the  tow. 
SoHdtora  for  the  plaintiflk»  Eotthnu,  Son,  S  Coward, 
Solicitors  for  the  defendants,^  W^  Crmmp  db.8ene. 
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"  Thb  iMOsoroi!'  {fu\ 

D6tmage*^EeBt  of  heneflwd*  agreemeni  tb  ecHUei*  and 
carry  eargo-^H^SfiiihMr'and^nmnhanttr. 
Wherea  ihip  i»  prevenHd  %a  ceiliHon  from  fulftt- 
ling,  a  benefieiul  agreemeni  to  eoUeii.emrgp  and  carry  it 
on.  a  Bpeoifted  voyiige,  the  loem  oj  anu.  d^ndie  advantage 
whieh^  but  for  the  oo/2is^cn,  wwdd  have  ariaen  from 
eudi  agreement  i»  to  he  taken  tnftk  oeooanKn  eetimaiing 
the  damagee  euatdined  Ujn  tSe  shijgfivmer  in^  conetqtience 
of  the  colUtum, 

ThiawaeapetitloiDin;d4aelianDtor  tiie  repett  of  the 
registrar  in;  oovscdidated  aMdaa  ct^  damage^  inaiitatad! 
respectively  oa-  behalf  ofi  thcsowoeioi  ofrtttastaaasibip' 
'/rM>  agoidst  thir-sttMukip  ii^^ealfao,  and*,  ov  bobakf. 
of  the  ow«MM<of '  The  ^lyailwaagahiat  ThmOracte. 

'Bbe  reportroff  tiie  legiAfir  aad*  thyackedtilesi  aaasa»d: 
tbmto  stated  {inter  alU)i  em  ftUowvc--*  Whereas,  the 

<a.)  Beperted  by  0.  F.  JsiMnn%  BBqn^Bandat0r<4iif^[jawi 


damages  sostiilBed  hjt  the  glaintiib  andidsfeadotelfT 
reatea  of  the  ooillsten.  In-qpieatioa.  in  thtsa  ooBNliMt 
action  have,  by  oonaent  of  parties^  beoa  duly  TtiniiEii 
tbo  xegistrav,    aasiatedi  by  marohaats,   tc  saai  tk' 
amovat;  tbareoftupoB  the  baaiaioflbotii  vesiek  1%  k 
blame  for  the  said  ooHlaica^    ...    I  ft&ilklfttr 
plaintifEs  and  defendants  respeetlvelgr  baveamitMiMa 
or  damage  by  reason  of  the  said  oolllsioii  to  tkctift 
stated  in  the  schedules  1  and  2  hereto  annexed.  .  .  . 
The  collision  in  thia  caaa,  batweea  ZAs'  Argeatkt  ei 
The  Grade,  tocdc  i^aoa  in  the  Tbames  oathsm.4 
Febmary^   1887.     It  was^  agreed,  betlreea  the  |rik 
that'  bath  ahi^.  were  to  UamCi  aad.  that  the  dMi|i 
snacained*  bj  eaok>  raappcttaeiy  shonldi  ba  ianHiphh 
by  the  regiiitrar  and  manhaots.    Ifo  difftcaitjr  aak 
in  respect  of  the-  daaaagr  soataiaad.  hg  Zfta^im^ 
but   th»i  ownara-  ott  The  ArgeMne  ednmtet  a  daa 
for  spaeiaL  dha^|9«i.  "item  lib.  16  in  sshakk  V 
under    tbe   fo}]owiqg.>  okeaaaistaiMGs  :— Bfesaa^  IM^ 
ooti;  ft  Lnnreaaa  aia  tdrfpbtakeia  in  Lendca  iria/ «^ 
led  cargo   at   Amtwerp  and  Iiondon  for  uunafaa 
ta  tbe  Bkask  Sea  hfs  two  difEtemit  nana,  asd  U 
veoaels  employed,  fba  each,  vcyage-  call  at 
speetted'   pasts'  oat  tha^  waff    oaa   roate  or 
endhig   at*  Batoaai^    tka   otkwrr  at.  QdasHk 
a  week  o»  ten.  day»  paeaiana  ta   tiia  caUkka^  Am 
meaUoaedt.   wkoi     217b    Argtei/tin^    waa.  at  im  a 
a  voyage  ficmt  Sekaaftapal    with    a    ougD-  sl.  ahat 
for  LendtP|,Mrs.WmlBiH,  A'paitnar.  iar  the 
finaa^  ealledlatilikeiofBaacf  M A  Bortcoos,  the. 
oauar  of'  Th^  Airgwtlmoi  awl  iaqnirad^if  be  bal  ahat 
to. load  fbrite.Batanm<n»ita,  and  baiayiBfewarfiofita 
expected  arrival    of    The    ArgenUeuh^  i^  ^H*!*  wMl 
arranged  thah  2%a:.4r9an(iao,.aa.  aaaa  sa  she  adai     i 
difleka^Br^d  hen  cargOf aadiaoald  baroadl^,  sksnIipoMi    I 
to>  Antwerp  talced,  for  tba  Bataam  raatik    lakrau    ' 
aftav':?^^  .ilt^eatfaa-bad^anivedtin^tlmThaMaariiMI 
ooftUdsdi  With  2he  ^hmeie^eaO.  ia  nanssrianaaiiMii* 
repaira-wfakik/ weald;  tbkaaama.  ccmaidcBaklatimNl^*"* 
arranged:'  betwecBiMV.  \lfMcatt.  awd'  Mr.  Poitaaielkt 
Mr.  Wtjulksik  akcald  oagi^n .  aaatkcR  veaseLia>Bm^ 
The  AtgtedJMk  feEthacaatcmpkrtcJU  vayaga taBitw* 
aadiaccQidingly  MiBb.A¥ealastt  did  engage. the 4li|Mi^    i 
whieh'lbaded  at  Antweip  anddn  boadaa^aadxaalfrtkt    I 
saai9*  Boond.  ta  Batboia.  wkidi;  ih  war  iotondsii  23b 
Avgemtlme  lahoald!^  makai 

r^J?eMr  commaocedithla  noBdi  boi  leaiiiigtlai*^ 
for  Antwetp  ca  Ite-  7th.  of.  Kaaah,  aad  affavkrf* 
some^oaago  there*. astanadttobaadoaiftr  fkulh««P 
and  flaallyf  saBedi  tamf  tka  naoma  abarthtbattfiid 
Miandi. . 

Thampaian  to:  Th»t  AffgetMto.  want  fiaiakidi  i^tr 
IStli.ofr  Uaaah)  aBd>  a  fkwdavc  tetbaa- fkah dakOk 
Weataott  gfogaaad  tei  Min  Btetaoaa-  ta  latf  S* 
Argte^tina  torn  tka.  Qdama^  roatcf.  eeu^  offar  ^Mtt  Hh 
Bortscas' aoaagtedT;  andB  acBozdinfl^,  oci  tkalMk« 
20th  of.  Maohi  tka  aUp  left  EoaAmi  for 
wkeie'  skoloade*  altaafc;a6a  kna^  aailadi 
Baadanon  ttm\S7ltt,.  wkeraiakaikMktod'UQM^ttw 
and'  flfaidl]^  saHedtfromiBaadnm  on  tb*  Oi 
the  lOlii  ot  JtprfU  The  rmntt!  ot 
IMtiiand  TheiAtngeMim 

The  BHa.  earned  a.  gaosa  freigktt  cavtba^ —  ^  - 

of  £i»5Se,  The  Ar^mmm^  uk  aamateigkb^f  dM^i 

sboatng  a  diffeieBae  afr  ASfii  whfohtaam- 

»  loaa  or  damage  asisiagr  fUaa   tko 

fartUer  aaid.thah  bad  TOm  AkyemUna.  ma 

naadi  as-^TAe  Aefa.  did}  ska  weald,  have 

cargo^  and^,  being  a  lasgea  vcasal^  woaU 

qneatly  earned  a  Jaiger  gac>aa>  fnigbt 

ia93|  wbioh  iai  claimed,  aa  aifurtkaB  Ima 

theicoUiaimu    Tkao^  againi.  Thet  jUyeed 

dhyv>  longer-loading  than  TJte  Beia^  wkiakif 

to  her  caigc) nat  being'  eqaaily  xestdy  foe diy-..,^ 

Thff  Beta^e^  dglit  dmye  of  dirautiraga  of  tlrd9* 


Uhka.^ 


7«i.XZXTL    thitrn.w.-i    THB  WEEKLY  SSPOBTER. 


815 


Ooim* 


nSMi  a 


ni  ^iMfc  of   n«  Mr  «/  Imdta.    15  W.  B.  S77«  1 
P.  D.  4M,  i^MR  Hm  lrt9  ]«ig«  of 
QsBrtWA  4hMl4nMfli 
ttf  « 
)  ilhip  W0«]ji  liava  ««fMd  a  fpedilD 
kteMiiMmdL    The   ~ 

>«fto 

iBttii 

ifc  jliyoMio  to  loai  ior  the  BtttouM  loiita  in 
iMgr  vldiDat  «■  j  pnm^m  of  -a  f  lil 
M  to  ihK  xale  of  ffeifM.    The  AipoimerMte 
Ihaie  lUke.    The  amagoaieiit  hai  not 
thBoftoofe  of  a  deflaile  cfearUr-partf^  i 

^  eff|gFoeB  fvei^vt  is  ouurttaOteC  'foft 
onaagooMiit  vnder  wfaleh  The  Atgoi^MHO 
t  OAoMa  loond  wtm  ycflnntarily  maie  ob  the 
vhlflh  IwCh  paitiet  etttertafaiefl,  Ihat  It 
woaUl  pEoeo  at  f avoaahle  hi  Ita  Mndts  m  ibe  AmI 
amngMBOiift  for  Iftie  Batoam  Toaod. 

Mr.  SwteoiH  aAmitfeedthaie  he  took  Iris  ohanoo Mte 
no  ^wartiij  ef  oai^gp  ihe  ehlp  iroallfl  |pBt«  anA  ao  to 
the  nfto  of  ireigfat*  and  Hunt  he  aooepted  «ie  oeooDd 
(ArhMMue  Hr.  Weetoott  led  him  to  OMk  the  rii^ 
venld  &o  aa  well  wMi  it.  There  li  bo  efiteue  Iwiore 
wihafe  I^^ft^Mi^neoonldBothavogoteiiq^lojma&tas 
jaofltiMeao  The  .Ma't  franoMierhrohen  or  other  dfacee- 
tfane,  if  it  had  heen  eooght  or  faiqahfed  tag,  and  it 
ligpeeip  to-iBethatbeoaiifle»  in  thoTeeiilt,  the  enplosr- 
xoent  tiie  owner  aeoepted  for  his  tfaip  aodde&tly  jpro^ped 
to'bela0'tovo«rrfileihaiihewae  lefi  to  atftUMite.aBd 
ptobattlylais  fwr oaialfle  than  fl  she  had  oalM  on  the 
lonte  «e  origliially  iateaded,  ha  It  not  thereby 
to  ohia  compeaoatiott  fbr  hk  ^fcappelated 
I  ao  if  Ihej  were  flie  anpaMaryztt^  of  the 
ooniftttn.    •    •    • 

of  ownen  of  ttemnriiip  JrfeNflMO^Ko.  9««— 
ifobtrad  to  m  the  anncied  Wpert. 

Chdaed.         AUowed. 
2   t.    d.       I    a.    d. 
lo«  X0at  m  profit  on  tofloerap 
lag    vojroge,  whidi    had 
ooDtraoted  for  but 


to  oairy  ottt,  andfor 


[9  faMdndiii^ight 
Aaya'  tfano  lett  la  loadiBg 
oasye  vpoo.  next  Yojmge 
beyond  the  time  whloh 
•fvniild  faaTO  been  eomiimed 
Ib  loadhif  tiM  oai)go 
otlfl^hndty  eontrtottd  for. 
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i  at  fear  per  oentt.  per  axmnm  from  the  flrtt 
i  April,  1887,  mitil  paid. 

JmH'  M.^-^The  petitfon  on  objeqiion  wmi  now  beaad* 

Sir  VT.  FMUimore,  Q,€,,  and  A>y<l,  for  the  ownert  of 
l»  ArgmMno  in  objection  to  the  report  of  the  regittraz. — 

Canaqqnenoe  of  the  ooUftion  the  ownert  of  Tht  Argen^ 
b«ve  lott  the  profit  tbej  woold  b«re  made  under 
lltr  conf  root  with  Metare.  Weetoott  k.  Lanrenoe.  They 
W  tb«xwf  ore  olearly  entitled  to  boTO  the  lott  they  to  tnt« 
Ined  taken  into  oonoidention  in  the  attetnnent  of  the 
»B0nas  2'Ati9far<!/iaiIfo;2rfte0ORMll,5P.D.tM. 

WHdofigt  Q*0.,  and  iTdiioit,  for  the  ownert  of  The 
^radem — ^There  waa  no  oontraet  that  the  ownen  of 
%e   Argtniino  efaonld  reedTo  any  profit   from    The 


_  bm%mm  at  Veatm.  WetlDott  k  Lan- 
\*e  wImhC.  VhoinntaotfoB  waa  oaereiy  tpeoalatlve» 
4Md  the  r«siitrar  %aa  4gh«^  aome  to  the  oanolaium  that 
ttheezpeotatioB  Of  aaoeirhigmtMBMAt  from  flaoi^gfhalr 
ifeaael  a*  MeaiN.  IfoAoott  ft  Lanronte^a  dlapoaal  Ittoo 
MBBote  to  ho  eontidered  aa  an  alemoat  in  awwatm  liha 
daowfoa  in  thia  oaae:  The  Atrwia.  S5  W.  It  9M,  8 
P.  D.  118;  The  Matting  Uili,  88  W.  B.  764,  9  P.  D. 
105 ;  TheiJknreme,  3  W.  Bob.  188. 


li.— 'PEAanimr,  P.— 7^  JlryaaMio  oawt  iilto 
ooUUhm  with  a  vettel  eatted  The  Grmeie,  and  it  ^raa 
ageoed  that  both  ^eaacAa  ahoidd  he  iidld  to 
!No  QQuetlon  arooe  aa  to  the  daamfea  whioh  the  on 
of  The  Graek  vara  etftKled  to  reoorer,  bat  a  qa 
ition  afoee  at  to  thoee  whAdh  the  owaera  of  2IIU 
Jkrgefi/Hno  ware  entitled  to  reoover.  It  appeara  theft 
•horfly  before  the  oollialen  an  arrangement — I  nee  » 
neotnd  ezpratalon— waa  oome  to  between  the  ownect* 
of  The  ArgenHeio  and  tlw  firm  of  Ketara.  Weat- 
wott  ft  Laaffenoe,  ahipbeohm,  of  Ijondon,  that  X^ 
Argentino  ahould  take  ita  place  on  a  line  of  Tottelt 
inrhioh  Meaara.  Weatoott  &  LaoMBoe  were  In  the  faabft 
of  employing  for  the  pnrpoee  of  oarrying  aargo  from 
their  eaatomen  to  porti  in  the  Blaok  Sea.  The 
ArgefUhio,  in  eonaeqnenoe  of  the  ooUiaion,  waa  nnder 
repair  for  a  oonaidexable  'ttme^  and  wae  nnable  to  tike 
bir  plaoe  in  that  line  eo  at  to  earn  the  frieght  Whlcfti 
abe  wonld  ha?e  earned  if  ahe  had  gone  on  the  iroyage. 
When  it  waa-aean  that  it  waa  ia^poMible  that  the  oonld 
take  that  plaoe,  ICetam.  Weetoott  k  Lanrenoe  engaged 
another  abip  called  The  Bda^  wtdeih  aeoordln^  eoUeoted 
freight  in  London  and  in  Antwaq^  andprooeeded  on  the 
Toyage  which  The  ArgeKHmo  woaAd  hare  taken  bot  for 
theaooident,  or  nnltw  aomaolier'eTeitt  had  Interrened. 
Itwaaelaimedonthepart  of  TheArgeMnoiAutt  herownerv 
were  entitled  to  oompentatioB  for  lota  of  the  advantaget 
which  they  would  hiiTe  dtrited  from  the  arrangement 
made  with  Miaaan.  Weetoott  k  Ltarenoe.  The  learned 
regiatrar,  aaaiated  by  merdhanta,  baa  foand  tliat  The 
ArgefUino  waa  not  eatitledito  malBe  that  claim,  it  bdog 
4)0DBidered  by  them  that  the  4»mage  ao  olaimtd  wat  too 
remote.  The  learned  regittrar  layt,  with  regard  to- 
what  I  haTO  oalled  an  arraagementi  that^it  waafoiAMny 
arranged  that  The  ArgenUno^  aa  toon  at  the  arrired, 
ditoharged  her  cargo,  and  ooidd  be  ready,  thonld  prooted 
to  Antwerp  to  load  far  the  Batonm  route,"  and  be  tayt,  Kt 
a  later  pert  of  the  leporly  **  in  this  oaae  there  waa  a  mere 
Torbdi  arrangement  to  allow  The  Argeniino  to  load  tot 
the  Batoum  route  in  the  utnal  way,  without  any 
promiie  of  a  fnfl  oargo  or  guarantee  at  to  the  tttbe  of 
freight"  How  it  wat  argued  that  the  learned  leghitrar 
baeed  bit  jndgaaent  upon  the  faot  that  St  wat  a  mere 
▼erbal  arrangement  at  dittlnguithed  from  a  written 
agreement.  I  doubt  that  tliat  waa  in  the  mind  of  the 
leaned  regittrar.  I  tUnk  he  more  probably  intitted  on  the 
agreement  beiog'veibal  in  Ikk  tente  -naintly,  that  it  did 
noticed  him  to  theoondution  that  itwtt  a  bhidingarrange- 
ment,  and  if  I  agreed  with  him  in  that  whidi  I  take  to  be 
hit  findingyl  Aonld  Imfo  notUag  tomyagaintt  hie  report^ 
but  I  am  of  opinion  that  that  la  not  a  true  tlew  of  the 
faott.  It  appeara  that  Ifeaara.  Weetoott  k  Laurence  were 
in  Khehabitof  collecting  ftrom  their  cuatomeit  goodt  which 
they  tent  to  the  Black  Sea,  end  that  they  haTe  certain 
ratet  of  freight  for  eo  dohig,  their  profit  being  obtained 
by  a  oommieaion  upon  tbeee  freighte.  Thit  eoorae  of 
bntinem  waa  perfectly  well  known  to  both  partiea,  for  it 
appeara  that  The  Argeidveo  herarif  liad  been  employed 
upon  theae  llnea,  and  the  probabQl^  of  a  remunera« 
tire  employoMnt  of  The  ArgenMno  waa  thut  in  Ike 
ccntemphttlon  of  both  partiea.  The  oontraet,  there- 
fore, in  feet,  wat  thai;  fat  oontldemtioB  that  Mr. 
Porteoot  aupplied  The  Argeniino  to  carry  the  uargo 
collected  by  Meaara.  Wetteott  k  Lanrenoe,  Porteona 
allowed  that  Teaeel  to  oolloet  that  oirgo  and  oarry 
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it   OQ    the  ad?erti9ed  Tojage.      That  was  a  binding 
agreement.    If,  for  inetanoe,  TAe  ArgerUino  had  not 
been  ready,  and  Messrs.  Westoott  k  Laurence  had  been 
obliged  to  engage  another  Tessel,  they  would  have  had 
a  ground  of  action  against  The  Argentino  for  any  loss 
they  had  sustained.     What  leads  me  strongly   to  the 
opinion  that  whatt>ok  place  was  not  a  mere  negotiation 
is  that  The  Argentino  was,  to  the  knowledge  of  her 
owners,  adfertised  to  load  and  sail  after  TJie  iSome, 
and  it  was  aa  sure  as  anything  in  business  can  be  that 
T?ie  ArgentinOt  except  for  some  aooident,  would  reap  the 
benefit  of  this  coatraot.     The  registrar,  in  his  report, 
states  that  he  was  referred  to  the  case  of  The  Star  of 
India,  in  whioh  the  loss  sustained  by  the  inability  to 
fulfil  a  certain  charter-party  was  allowed  by  the  late 
Judg^  of  the  Admiralty  Court  to  be  taken  into  con- 
sideration in  estimating  the  amount  of  damages  resulting 
from  a  collision.    But  the  registrar  distinguishes  that 
case  from  the  present  on  the  ground  that  the  arrange- 
ment in  the  present  case  was  a  mere  ? erbal  agreement  to 
allow  The  Argentino  to  load  for  the  Batonm  route  in 
the  usual  way,  without  any  promise  of  a  full  cargo  or  a 
guaranteed   rate  of    freight.     The  arrangement,    the 
registrar  says,  had  not  the  full  force  or  effect  of  a 
definite  charter-party  nnder  whioh  a  specific  rate  of 
gross  freight  was  contracted  for.    It  is  there  that  I  differ 
from    him.     There    is   nothing    special    in    the    fact 
that  the  ad?antage  la  to  be  derWed  from  a  definite 
charter-party*     It  is  sufficient  if  there  is  something 
which  leads  to  a  definite  assurance  that  some  benefit  will 
be  derived,  whether  it  be  from  a  charter-psrty  or  any 
other  agreement  not  a  charter-party.    The  case  of  The 
Star  of  India  was  followed  in  the  C'ise  of  The  Contett, 
in  which  Sir  Bobert  PhQlimore  equally  allowed  loss  from 
inability  to  fulfil  a  charter-party*    I  also  find  an  earlier 
case,  in  which  the  principle  upon  whioh  the  court  pro- 
ceeds is  clearly  laid  down.      It  is  the  case  of    The 
Clarence*    There  Dr.  Lushington  said :— **  It  does  not 
follow  as  a  matter  of  necessity  that  anything  is  duo  for 
the  detention  of  a  vessel  whilst  under  repair.  Under  some 
circumstances,  undoubtedly,  such  a  consequence   will 
f  0II0W9  as,  for  example,  where  a  fishing  voyage  is  lost,  or 
where  the  vesael  would  have  been  beneficially  employed. 
The  ofttis  of  proving  her  loss  rests  with  the  plaintiff, 
and  this  onu$  has  not  been  discharged  on  tbe  present 
occasion.    Had  the  owners  of  The  Clarence  proved  that 
the  vessel  would  hate  earned  freight,  and  that  such 
freight  was  lost  by  the  collision,  the  case  would  have 
fallen  within  the  principle  to  which  I  have  last  adverted. 
I  therefore  pronounce  against  the  objection,  and  con- 
firm the  report,  with  costs.*'    In  the  present  case  I  am 
of  opinion  that  the  owners  of  TJie  Argeniino  have  proved 
that  their  vessel  would  have  earned  freight,  and  that 
such  freight  was  lost  by  the  collision.    The  nature  of  the 
advantage  whioh  she  has  lost  is,  indeed,  not  as  dear  as 
it  would  have  been  under  a  charter-party.    At  the  same 
time    its    character    is    clear,  though     the    amount 
is  uncertain.     The  Argentino  was  entitled  to  take  her 
turn  as  publidy  advertised,  and  to  receive  for  carriage 
such  cargo  aa  had  been  collected  for  that  voyage  by 
Messrs.  Wescott  &  Laurence.    The  rate  of  freight  wm 
fixed.     The  only  thing  that  remained  in  uncertainty 
was  whether  or  not  there  would  be  a  full  cargo,  though 
the  contract  was  entered  into  in  the  expectation  that 
there  would  be  a  full  cargo.    I  am  of  opinion,  therefore, 
that  it  can  be  held  that  a  definite  advantage,  which 
would  have  been  derived  from  the  arrangement  with 
Messrs.  Westcott  &  Laurence,  was   prevented  by  the 
collision  from  being  attained  by  the  owners  of  the  The 
Argentino,  and  that,  therefore,   the  loss  ought  to  be 
taken  into  aooount  in  estimating  the    damages   they 
have  suffered.     It  was  sought,  in  argument,  to  liken 
this    to    the    case   of    The    Parana,    where    it    was 
held  that  loss  of  market  could   not  be  allowed,   but 
Mellish,    L.J.,    clearly    pointed    out    the    reason    for 


that  dedsiott — via.,  that  the  loss  of  a  msrkot  ii  puiij 
speculative.  I  thinkthat  there  is  nothing  speouhttheibMt 
the  loss  in  the  present  case,  its  nature  is  deftsadi  aid 
its  amount  is  asoertainable.    I  am,  therefora,  oltfUim 
that  the  amount  of  damages  dlowad  to  the  oiaen  of 
The  Argentino  is  not  suffioient,  and  that  tisiaoBAt 
which  The  Argentino  has  redly  lost  must  be  ssMtmed 
It  does  not  follow  that  damages  for  the  detentnef  1 
vessel  should  necessarily  be  allowed,  but  it  ii  aaBj 
assumed  that  a  vessd  will  find  employment.  Prtd/tt, 
The  ArgenHno  lost  all  the  profit  she  would  hsfs  pd 
if  she  had  been  allowed  to  take  her  torn  si  inii|4| 
but  shQ  is  not  on  that  aooount  entitle!  to  isnuA  iSk 
and  she  wiU  only  be  allowed  auoh  damages  ss  vdi 
result  from  her  being  obliged  to  be  empbyd  ii  aai 
less  remnaerative  way  than  she  wodd  have  bcosca- 
ployed  ia  under  her  origind  contract.    It  is  laidbjthi 
registrar  that  there  was  no  evidence  before  ns  thit  fh 
^r^en^tfio  oodd  not  have  got  employment  ss  pnfitilil^ 
as  The  Beta*$  from  brokers  in  other  direotioni  i(  it  id 
been  sought  for.    If  the  registrar  and  aerelia&ti,  (na 
evidence  before  them  or  from  thdr  own  great  sad  speoU 
knowledge  of  these  matters,  had  been  ads  to  isjtliit^ 
Argentino  was  not  properly  employed  in  going  oa  ^ 
Odessa  route,   I  should  not  have  dissented  froa  tiiii 
view,  but  I  think  it   U    inoorreot    to  ssj  tlwt  fb 
Argentino  was  bound  to  show  that  ahe  codd  not  ban 
got  employment  as  profitable  aa  The  BMe  tem  oOa 
broken.    The  question  is.  Whether  there  wss  vki^ 
to  show  that  this  substituted  voyage,  enteid  Into  a 
good  fdth,  was  not  the  best  thing  nnder  thsdien- 
stances  P    If  it  was,  then  the  difference  betwsea  tke  id- 
vantage  derived  from  the  two  voyages  muit  be  tfibsn 
a  naturd  result  of  the  imposdbility  of  fdaiUsg  tte 
contract 

Therefore,  I  think  that  this  case  must  go  Mto  tti 
registrar  ttf  ascertain  the  amooat  of  loss  wM  tt« 
oimers  of  The  Argentino  suffered  from  theh  ladiot 
being  ab!o  to  fulfil  her  coatraot.    In  this  psrtifldK  m 
there  was  another  voyage  whidi  laated  abod  ^  ""* 
time  as  the  voyage  to  Batoum  would  bafe  tskes,  ■■* 
it  naturally  presents  itsdf  aa  a  aabjeot  of  conpdi^* 
Great  difflodties  might  have  arisen  had  The  Arf^ 
been  employed  on  a  totally  differaat  oarvioe  on  s  isfV 
whioh  might  have  lasted  a  veiy  mnoh  longer  or  M' 
time,  but  as  it  is  there  is  aa  eaay  BMaaa  of  asoeEtsiili|« 
loss  snstdaed  by  The  ArgenUno.     It  is  said  thit » 
cargo  was,  ia  fact,  ladea  aiore  expaditiondy  on  Tie  J* 
than  on  The  Argentino  \if  eight  daya,  and  daiBS|F>* 
therefore  asked  for  spedfloally  oa  that  head.    Bdig 
of  opinioa  that  this  caanot  be  treated  aa  a  q^edfls  •■** 
of  damage,  though  it  mast  be  taken  iato  eoasid«i^ 
It    will    depead    whether,  in    the  employmsiit  a  * 
vessd  in  the  ordinary  way,  dgfat  daya*  deommg>»* 
extraordinary  length  of  time^  if  it  waa,  and  if  the  o^^ 
of  The  Argentino  entered  into  a  coatraot  whkih  easiW 
'  them  to  be  detdned  for  aa  nnreasnmable  aambscoflil^ 
that  loss  must  not  f  dl  on  the  owners  of  The  Qrt^ 
But  if  eight  days  or  any  other  nnmber  of  days  is  s  'f'*!! 
able  amount  of  demurrage,  and  ia  aaoallyooatsmpMdy 
loading  a  vessel  of  the  dass  of  Tho  Argentina,  i^^ 
must  be    tsken    into  oondderation  ia  estisBiting  ■. 
damages    ia   this   case.      As  to   the  eapsdtf  si  ^; 
Argentino,  it  appears  she  waa  larger  thaa  The  Ba^  *  T 
the  facts  are  as  dleged  she  wodd  have  obtained  i*F 
greater  in  quantity  than  that  The  BsCa  «>'^^2l 
difference  would  be  p^rt  of  the  loes  sustahid  V^ 
collision.    I  must,  in  the  resdt,  remit  the  rspotfig; 
registrar  for  reconsideration  oa  the  princi|tedi' 
have  Idd  down. 

SoUdtors  for  the  owners  of  The  Grade,  L9idm^^* 


Solidtors  f  ^r  the  ownera  of  The  Argentiwet 
Jt  Htlman 


UtnM 
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GoiotT  07  Appeal. 


In  bb  Butlbb'b  Tbubts. 


OoTTEtT  OF  AppBAL. 


ttotttt  of  tLppnU 


March  15. 


From  Chan.  Dir. 

Jn  re  Bxttlbe's  Tbusts. 
Hughes  r.  Ajn)BBSON.  (a.) 

Jirird  tenancy — 8w9ranc»^Marriagt^Wift*$  choae  in 
action.  '^ 

Marriage  does  net  operate  ae  a  eevetance  of  the  toife*» 
foini  tenanq/  in  a  chose  in  action  {bank  etock)  whieh  ka$ 
not  heen  reduced  into  poeeeeHon  by  the  hueband, 

Baillio  V.  Treharne,  29  W.  R.  729,  17  Oh.  D.  388» 
dteopprcved* 

The  question  in  this  case  was  whether  the  joint 
tenancy  in  a  chose  in  action  had  been  severed  by  the 
marriage  of  one  of  the  Joint  tenants  (a  woman),  the 
ehom  in  aetion  not  having  been  reduced  into  possession 
by  the  husband. 

By  his  will»  made  in  February,  1865,  W.  H.  Butler, 
who  died  on  the  11th  of  October,  1865,  bequeathed  to 
his  executors,  one  of  whom  was  his  wife,  certain  lease- 
hold property,  furniture,  policy  moneys,  and  all  other 
property  belonging  to  him  at  his  death,  upon  trust  to 
pay  his  debts,  and  he  directed  that  the  residue  should  be 
appropriated  to  the  support  of  his  widow  and  her  two 
(£ildren,  a  son  and  a  daughter. 

The  testator  left  no  real  estate,  and  the  residue  of  his 
personal  estate,  amounting  to  £849,  was,  in  1867,  in- 
Tested  in  the  purchase,  in  the  names  of  the  surTi?ing 
executors,  John  Gibbs  and  Elizabeth  Butler  (the 
testator's  widow),  of  £311  18p.  9d.  bank  stock. 

In  1868  Elizabeth  Butler  was  married  to  her  present 
husband,  D.  G.  Anderson.  The  testator  left  two 
children,  Bessie  Alice,  who  died  in  1879  an  infant  and 
unmarried,  and  William  Henry,  who  died  in  1886, 
having  attained  twenty-onci  and  leaving  a  widow  and 
one  child,  an  infant. 

In  July,  1887,  the  bank  stock  was  transferred  into 
the  names  of  Mrs.  Anderson  and  the  plaintiffs,  Hughes 
and  Colcutt,  who  had  been  appointed  new  trustees  of  the 
wilL  I).  G.  Anderson  was  not  a  party  to  any  transfer  or 
sale  of  the  property,  and  never  interfered  with  it  in  any 
way  whatever. 

On  the  31st  of  October,  1887,  an  originating  summons 
.  was  taken  out  by  Hughes  and  Oolcutt  against  Mr.  and 
Uiv.  Anderson  and  the  widow  and  infant  child  of 
MTilJiam  Henry  Butler  the  son,  raising  the  question 
vbetber  Mrs.  Anderson  was  absolutely  entitled  to  the 
testator's  residuary  estate. 

Korth,  J.,  held  that  the  widow  and  the  two  children 
of  the  testator  became  on  his  death  entitled  to  the 
Riidae  of  his  estate  as  joint  tenants,  but  (following 
BaUlie  v.  I^harne,  29  W.  R,  729,  17  Ch.  D.  388) 
ttiit  the  maniage  of  the  widow  with  Anderson  in  1868 
metered  the  joint  tenancy,  and  that  she  thereupon 
beoazne  absolutely  entitled  to  one-third  of  the  residuary 
eitftte,  and  that  the  legal  personal  representative  of  the 
tfeitator'a  son,  William  Henry  Butler,  the  survivor  of 
the  two  children,  was  entitled  to  the  remaining  two- 
ttirda. 
Pfom  this  decision  Mr.  and  Mrs.  Anderson  appealed. 

Cazene^Hardy,  Q.C,  and  Marcy,  for  the  appellants. 

OooJeBcn-Oraekanthorpe^  0.(7.,  and  Theobald,  for  the 
mpoodmita. 

The  arguments  and  the  cases  cited  sufQciently  appear 
from  the  jodgments. 

CkiTTOir,    L,J.-^This     appeal    raises    a    nice    point 
Bhioby    except  /or  the  case  of    Baillie   v.   Trehame, 

(o.)  Beported  by  0.  Hbubbrt  Brown,  Esq.,  Barrister-at- 
Law. 


has  now  come  for  the  first  time  for  decision.  The 
question  is  whether,  when  a  woman' entitled  to  an  equit- 
able interest  as  joint  tenant  in  a  choee  in  action  marries, 
the  marriage  by  itself  is  a  severance  of  the  joint 
tenancy. 

We  must  go  back  to  the  old  authorities,  which  lay 
down  the  principle  upon  which  the  question  must  be 
solved. 

Lord  Coke  says  (Co.  Litt.  185b)  :—••  Two  femes, 
joynteuants  of  a  lease  for  yeares,  one  of  them  taketh 
husband  and  dieth,  yet  the  terme  shall  survive  ;  for 
though  all  chattells  real  are  given  to  the  husband  if  he 
survive,  yet  the  survivor  between  the  joyntenants  is  the 
elder  title,  and  after  the  marriage  the  feme  continued 
sole  possessed  ;  for  if  the  husband  dyeth  the  feme  shall 
have  it  and  not  the  executors  of  the  husband.  But 
otherwise  it  is  of  peraonall  goods." 

It  is  said  that  the  words  "  personal  goods  "  were  used 
by  Lord  Ooke  in  the  widest  possible  sense,  as  including 
all  personal  property  whatsoever.  But  there  is  another 
passage  (p.  351a)  which  shows  that  Lord  Ooke  did  not 
use  the  words  in  that  sense :— '*  But  chattels  real  being 
of  a  mizt  nature— viz.,  partly  in  possession  and  partly  ia 
action,  which  happen  during  the  coverture — ^the  husband 
shall  have  by  the  intermarriage  If  hee  survive  his  wife, 
albeit  he  reduceth  them  not  into  possession  in  her  life- 
time ;  but  if  the  wife  surviveth  him  she  shall  have  them. 
As  if  the  husband  be  seised  of  a  rent  service,  charge,  or 
seek,  in  tbo  right  of  his  wife,  the  rent  become  due 
dnriog  the  coverture,  the  wife  dieth,  the  husband  shall 
have  the  arerages ;  but  if  the  wife  survive  the  husband 
she  shall  have  them,  and  not  the  executors  of  the  hus- 
band." « 

Then  follows  the  passage  which  shows  that  in  the 
previous  passage  he  meant  by  "  personal  goods  **  prop- 
erty passing  by  delivery.  He  proceeds  (p.  351b): — 
"But  the  marriage  is  an  absolute  gift  of  all  chattels 
personal  in  possession  in  her  owne  right,  whether  the 
husband  survive  the  wife  or  no ;  but  if  they  be  in  action, 
as  debts  by  obligation,  contract,  or  otherwise,  the 
husband  shall  not  have  them  unlesse  he  and  his  wife 
recover  them."  That  seems  to  lay  down  a  principle 
which  has  been  acted  upon  in  later  cases. 

In  In  re  Barton' e  Will,  10  Hare,  12,  Turner,  V.C, 
after  referring  to  the  passage  which  I  have  read  from 
Ck>.  Litt.  (p.  185b.),  proceeds :— "  The  authority  referred 
to  by  Lord  Ooke  is  the  case  of  Bracebridge  v.  Oooht 
Plowd.  418.  In  that  oase,  after  stating  that  if  a 
woman  having  a  term  of  yean  takes  a  husband,  the 
husband  cannot  devise  the  term  to  another  by  his  will ; 
for  the  wife  at  the  time  of  the  death  and  before  the 
death  had  the  estate  in  her,  whieh  will  prevent  and 
frustrate  the  devise,  .  .  .  but  otherwise  it  is  of 
chattels  personal;  for  if  a  woman  who  has  personal 
goods  takes  a  husband,  the  law  divests  the  property  out 
of  the  wife  and  vests  it  in  the  husband  only ;  and  so  It  is 
if  a  stranger  gives  personal  goods  to  a  feme  covert  and 
to  a  strangeri  the  jointure  is  presently  severed  by  the  law 
so  that  the  survivor  of  the  wife  or  of  the  other  shall  not 
have  the  whole,  but  the  husband  and  the  other  are 
tenants  in  common  presently,  and  the  title  of  such  of 
them  as  first  dies  shall  go  to  the  executors."  He 
means  that  the  joint  tenancy  is  severed  in  the  goods 
because  in  the  chattels  there  referred  to  the  husband 
has,  by  force  of  his  position,  the  right  to  take  them, 
and  by  taking  them  to  divest  the  property  out  of  the 
wife.  Then  the  passage  goes  on: — "For  chattels 
personal  are  esteemed  in  law  of  less  value  and  are  of 
a  baser  degree  than  chattels  real,  and  so  there  is  a 
diversity  between  them;  and  it  is  added  that,  the  case 
being  one  of  a  chattel  real,  the  coverture  of  the  wife 
makes  no  severance  of  the  jointure,  nor  is  it  any  im- 
pediment to  the  plaintiff  having  the  whole  as  sur- 
vivor." Bo  far  the  Yice-Ohancellor  has  been  dealing 
with  the  case  of   Bracebridge  v.  Cook,  and  he   pro- 

39 


818 


THE  WEEKLY  REPOBTEB.     [Jiiiy«,i88e.i    VoLXXIYi. 


OouBT  OP  AppBALff        In  bi  Buiua's  TauBn.^-lN  bs  Land  DBTXLOPianiT  AflSooiATioir.         Cfousx  ov  Arial. 


oeeds : — **  Tboi  it  appears  that|  in  the  oaae  of  obattels 
real,  the  Joint  tenancy  ia  not  seyered  by  the  marriagot 
because  the  property  does  not  vest  in  the  hosbeuid ; 
but  in  the  case  of  chattels  personal  it  is  setered  bj 
the  marriage,  because  the  property  does  Test  in  her." 
The  report  says  ''her/'  but  that  is  ob?iously  a  mistake 
for  "  him.**  **  In  the  present  case,''  continues  the  Yioe- 
OhancelloT,  "  the  property  was  a  mere  chattel  personal, 
but  the  wife's  interest  was  rcTeisionary,  and  therefore 
the  title  of  the  husband  or  his  assigns  could  not  arise  till 
after  the  death  of  the  wife  in  his  lifetime.  The  case, 
therefore,  seems  to  me  to  fall  within  the  principle  of  the 
rule  which  applies  to  chattels  reid,  and  not  of  the  rule 
which  applies  to  chattels  personal;  and  consequently 
the  joint  tenancy  was  not  scTered  by  the  marriage, 
but  continued  till  the  death  of  the  wife." 

It  is  clear  that  by  "cha^ttels  personal"  the  Vice- 
Chancellor  meant  chattels  passing  by  deli?ery.  A  wife's 
cho^e  in  action  does  not  vest  in  the  husband  by  marriage, 
and  it  would  be  a  strange  thiug  if  marriage  in  respect  of 
such  property  were  to  have  any  greater  effect  than  it 
would  AS  regards  a  wife's  undiyided  moiety  in  a  term  or 
chattel  reaL  As  regards  the  latter  the  husband  can  at 
once  execute  a  deed  which  will  haye  the  effect  of  seyer- 
ing  the  joint  tenancy,  but  he  cannot  do  that  in  regard 
to  her  c?Miei  in  action.  I  do  not  see,  therefore,  why 
marriage  should  seyer  the  wife's  joint  tenancy  in  a  cJioM 
in  action  while  it  does  not  do  so  in  her  chattels  real. 
We  were  referred  to  a  passage  in  the  judgment  of 
James,  V.O.,  in  ArtMirong  y.  Amutrong,  17  W.  B. 
571,  L.  B.  7  Eg.,  at  p.  522,  which  would  look  as  if  that 
learned  judge  considered  that  a  eho»e  in  action 
in  possession  was  to  be  considered  as  personal  goods 
within  the  meaning  of  the  passage  in  Co.  Litt.  He 
does  not  take  the  point  which  we  now  haye  to 
dedde,  because  it  was  not  necessary  for  his  pur- 
pose, the  choie  in  acUon  there  being  reyersionary, 
'*  which  the  husband  could  not  haye  reduced  into  posses- 
sion during  the  coyerture  "  ;  but  I  take  it  that  he  did 
not  intend  to  apply  to  a  choae  in  action^  which  is  not 
reyersionary,  the  term  **  chattel  personal  in  possession  " 
in  the  sense  in  which  that  term  is  used  as  meaning  a 
chattel  which,  by  the  mere  act  of  marriage,  becomes 
yested  in  the  husband.  The  oqIy  case  in  fayour 
of  the  respondent's  yiew  is  Baiilie  y.  Treharne, 
and  there  Malins,  V.C,  undoubtedly  does  express  a 
yiew  which  is  contrary  to  what  I  consider  to  be 
the  true  one.  He  says,  '*  A  joint  tenancy  can  always 
be  seyered  by  assignment,  and  that  may  be  done  either 
by  deed  or  by  operation  of  law,  as  on  marriage,  by 
which  the  personal  property  of  the  wife  is  giyen  to  the 
husband  as  much  as  if  it  was  assigned  by  deed."  That, 
no  doubt,  is  the  case  with  regard  to  personal  goods 
which  are  capable  of  being  taken  into  manual  possession. 
But,  as  regards  the  wife's  choHi  in  action,  it  is  wrong 
to  say  that  marriage  has  the  same  effect  of  assigning 
fhem  to  the  husband  as  a  deed  executed  by  the  wife 
before  marriage  would  haye  had.  On  the  marriage  the 
husband  acquires  the  right  to  reduce  her  cho9es  in  action 
into  possession,  or,  if  they  are  reyersionary,  he  can  re- 
duce them  into  possession  if  he  be  the  suryiyor.  Bat 
that  is  a  right  entirely  different  from  what  the  husband 
would  get  if  the  wife  were  to  assign  such  property  to 
him  by  deed  executed  before  marriage.  In  my  opinion 
the  Vice- Chancellor  did  not  take  note  of  what  is  the  true 
effect  of  marriage  upon  the  wife's  chorea  in  action^  and 
I  must  dissent  from  his  decision,  which  North,  J.,  has 
followed.    The  appeal  will  therefore  be  allowed. 

LiNDLBT,  L,J. — I  am  of  the  same  opinion.  The  only 
intelligible  rule  is  that  laid  down  in  Braeehridge  y. 
Oook»  In  that  case  a  lessee  for  years  granted  his  estate 
to  a  feme  covert  and  another,  and  the  question  was 
whether  or  no  thereby  the  term  remained  in  jointure,  or 
if  the  jointure  was  dissolyed  by  the  interest  of  the  hus- 


band; and  the  court  held  the  law  to  be  tiist,**  if  I  ma 
who  has  a  lease  for  years  grants  his  term  to  hfemtml 
and  another,  or  if  a  feme  covert  and  another  an  jobt 
tenants  for  years,  and  she  takes  husband,  the  Joita 
is  not  dissolfed,  but  continues*    But  otherwiaeftiiof 
chattels  personal ;  for  if  a  woman  who  hsa  ynml 
goods  takes  husbsjid,  the  law  diyests  the  ptopertfoit 
of  the  wife  and  yests  it  in  the  hasbwid  only.   AbIhI 
is  if  a  stranger  gives  personal  goods  to  a /ems  omHit 
another ;  the  jointure  is  presently  seyered  by  thelii,B 
that  the  whole  shall  not  go  to  tiie  surrifor  of  theik 
and  the  other,  but  the  husband  and  the  other  an  tnnli 
in  common  presently,  and  the  title  of  suohofthiaa 
first  dies  shall  go  to  the  executors ;  for  chatteli  peiRnd 
are  esteemed  in  law  of  less  yalue,  and  are  of  a  bus 
degree,  than  chattek  real,  and  so  there  ii  a  dimAy 
between  them.    Therefore  here^  inasmuch  ai  thbiii 
chattel  real,  the  coyerture  of  the  wife  mskei  bo  wm- 
ance  of  the  jointure."    The  marriage  of  a  wooaadoa 
not  yest   the  property  in  her  cJioaet  in  ooMw  b  the 
husband,  and  therefore,  if  she  ia  a  joint  tsnsst  ot  i 
ehoee  in  action,  the  marriage  does  not  sotsc  the  joint 
tenancy. 

BowsN,  L.J. — ^I  am  of  the  same  opinion.  In  thaoaioot 
chattels  personal,  marriage,  by  process  of  law,  difwtitlH 
property  in  them  out  of  the  wife.  In  the  case  of  obattali 
real  (leaseholds)  it  does  not ;  the  husband  aoqaira  i 
right  to  make  the  property  his  own,  but  a  aovtii  adu 
ifUervenieni  on  his  part  is  necessary.  In  the  eaie  of  i 
cho$e  in  action  marriage  does  not  diveat  thepropeitj 
out  of  the  wife,  and  all  that  the  husband  aoqoini  bf 
the  marriage  is  a  right  to  reduce  the  cho$e  in  (Mm  into 
possession.  The  interest  of  the  wife  in  this  oaia  being 
an  interest  in  a  choae  in  action,  the  joint  tsnancj  m  ^ 
seyered  by  the  marriage.  I  wiU  add  nothing  t»  lAat 
has  been  said  with  reference  to  Baiilie  y.  TrekanA 

Order  of  Nort\  J„  discharged  ao  /or  os  H  iaM 
the  marriage  of  the  defendant  Mra.  Andaraon  ts  IMS 
to  be  a  aeveranoe  of  the  Joint  tenancy* 

Solicitors  for  all  parties,  Collia  df  Matlam, 


From  Chan.  PIt.  Jaly  1^1'>* 

In  re  IiAim  DEyxLOFKBirr  ALasociATnni. 
Xen^b  Case.  («.) 

Company-^Sharea'-^Plea  of  payment  in  eaah'^Frvd'^ 
lent  preference^Oompaniea  Act,  1867  (SO  A  51  ^ 
c  131),  «.  25— Compames  Act,  1868  (85  <ft  86  rSi^ 
89),  a.  ie4:^Bankruptey  Act,  1883  (46  <l  47  Fide 
52),  M.  38,  48. 

K»,  a  ahareholder  in  a  company,  whoae  dkeiton^m 
authoriMcd  to  receive  from  ahareholden  |N9SMsfe  ■> 
reaped  of  future  caUa,  iooh  an  aaaigmmeai  ^  < 
creditor  of  the  company  of  a  dM  duehytiecmpm* 
and,  on  April  2,  1886,  the  diredora  readved  Od  Ua^ 
of  the  company  he  affixed  to  thie  oaeignmeHt,  tad  Ada 
auffident  part  of  the  debt  eo  aads^  ^  ^^^^ 
paying  up  in  fvU  the  aharea  hdd  by  K,  inaiar^ 
wUh  K:a  requed  to  that  effed. 

No  part  of  the  debt  ao  aaeigned  to  K.  waapokfrnH 
the  company  tUl  June  30, 1886,  nor  had  a"3f^*f 
made  on  April  2  in  reaped  of  K.'a  aharea,  B^f^^ 
minutes  of  the  ahove  reaolutiona,  the  hooka  of  fie  csiem 
contained  no  entry  aa  to  the  ahove  tranaadU»%  "^J' 
contrad  as  to  the  mode  of  payment  for  the  *^S 
registered  under  section  85  of  the  Oompanies  ^^^ 
On  April  80,  1886,  a  winding-up  order  was  mm* 
creditor's  pdition,  presented  on  April  5. 


(a.)  Beported  by  M.  J.  Blajcx,  Esq.,  Banistaf*^^ 
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OOVBT  07  ApPIAL. 


In  xa  Lahi>  DarBLOpmivT  Amooia«xon. 


OovEV  OF  Afvsal. 


Seld  {affirming  Kaj,  J.,  ante,  p.  670,  37  Oh.  D,  508), 
that  the  irnnsadton  wa$  not  equivaUiii  to,  and  could  not 
iupport  a  plea  of,  payment  in  cash  within  the  principle 
laid  dovm  in  Spargo's  case,  21  W,  B,  306,  L.  B,  8  Ch. 
App.  407,  and  White's  case,  27  W.  B.  895,  12  Ch.  D. 
511 ;  and  that  K.  wa%  therefore  liable  for  ealh  made  in 
the  winding  up  in  reeped  of  the  $harea. 

Fem*8  oase,  22  W.  B.  886,  Z.  B.  9  Oh.  App.  865, 
duUnguithed. 

HMf  aUo,  on  tlie  evidence,  thtU,  on  April  2, 1886,  the 
company  wa$,  to  the  knowledge  of  the  directors,  in  an 
inidvent  rifiie,  and  that  the  traneaction  of  that  date  wa» 
vnvdlid  as  a  fraudulent  preference  within  section  164  o/ 
the  Companies  Act,  1862« 

Appeal  lion  Kaj,  J.  (repoited  ante,  p«  670,  37  Oh.  J>. 
508). 

A  amnmoDs  had  bean  taken  out  by  the  Uqnidator  in 
the  n  lading  np  of  the  Land  De?elopment  Aaaociation 
for  the  pnrpoae  of  enforeing  payment  by  Kent,  the 
pment  appellant,  of  a  oall  for  £811  on  sharea  in  xespect 
of  whioh  he  had  been  placed  on  the  liat  of  oontribntories. 
Kent  oontended  that  the  shaiei  in  qneetlon  had  been 
fally  paid  for,  and  relied  on  the  following  trantaction  as 
mifSoieiit  to  rapport  his  plea  of  payment. 

In  1885  one  Eiohols  olaimed  a  large  sum  of 
money  f>om  the  company.  In  NoTember,  1885,  an 
arraDgement  was  oome  to  between  Eiobolz  and  the  com- 
pany, whereby  in  effect  the  company  acknowledged 
their  indebtedness  to  Eioholz,  and  agreed  to  pay  the 
mme  in  fonr  instalments,  of  which  the  first  instalment, 
iS.OOO,  was  to  become  payable  on  Jnne  30,  1886. 
Sent  agreed  with  Eicholz  to  pnzchase  this  debt  due  by 
the  company  to  Eichola. 

On  April  2, 1886,  Kent  wrote  to  the  directors  of  the 
company  requesting  them  to  transfer  from  the  amonnt 
due  in  respect  of  the  debt  due  by  the  company  to 
Sfcholn,  and  assigned  by  Eicholz  to  Kent,  a  sum  saifloi- 
ent  to  pay  up  in  full  the  shares  standing  in  Kent*  s  name. 
At  a  board  meeting  of  directors  held  the  same  day  it 
was  resolfsd  that  '^the  seal  of  the  association  be  affixed 
to  the  assignment  from  Eicholz  to  Kent  of  the  associa« 
tion's  indehtness  to  Eicholz  as  expressed  therein,"  and 
that  "  the  debt  assigned  by  Eicholz  to  Kent  as  aforesaid 
be  applied  in  paying  up  in  full  the  shares  mentioned  in 
Kent's  letter  of  this  date."  Except  the  minutes  of 
tbeie  resolutions  there  was  no  entry  in  the  books  of  the 
company  with  reference  to  the  transactions,  and  no 
contract  in  writing  had  been  registered  under  section 
25  of  the  Act  of  1867.  At  the  date  of  these  resolutions 
no  caU  on  the  shares  held  by  Kent  had  been  made. 
Article  11  of  the  articles  of  aasodation  empowered  the 
directors  to  receire  in  adfance  all  or  any  part  of  the 
moneys  due  on  shares  beyond  the  sums  actually  called  for 
on  them. 

On  April  5,  1886,  a  petition  for  the  winding  up  of  the 
company  was  presented  by  a  creditor,  and  on  April  20 
a  winding-up  order  was  made. 

Kay»  J.«  held  that  there  had  been  nothing  equiralent 
to  payment  in  cash  within  section  25,  and  that  Kent 
waa  therefore  liable  for  the  call  made. 

Kent  appealed,  and  appeared  in  person. 

The  arguments  and  cases  relied  on  by  him  appear 
sufficiently  from  the  report  below,  and  are  fully  dealt 
with  in  the  Judgment. 

Marten,  Q.C.,  and  Vernon  Smith,  for  the  respond- 
ent, the  liquidator,  were  not  called  on. 

CoTTOK,  L.J.—- This  is  an  appeal  from  a  decision  of 
Kay,  J.,  holding  the  appellant  liable  to  pay  a  call  of 
£811  on  shares,  in  respect  of  which  he  has  been  placed 
on  the  list  of  contributories.  The  appellant  contends 
that  this  sum  must  be  treated  as  paid-*-i.e.,  that, 
haying  regard  to  the  transaction  of  the  2nd  of  April, 
there  has  been  a  payment  of  the  amount  due  on  the 


shares  within  the  principle  laid  down  in  8p<»rgo*s  can, 
21  W.  B.  306,  L.  B.  8  Oh.  App.  407,  and  othet  oases^ 
In  Spargo's  case — the  whole  question  turning  on  section 
25  of  the  Act  of  1867^James,  L.J.,  says,  «'It  waa 
considered  that  there  was  misohief  in  eoUaterai  oon- 
traota  of  that  kiud  which  depriTed  ciedltors  of  the 
remedies  they  would  expect  to  have  against  persons 
whose  names  they  flaw  registered  on  the  list  of  share* 
holders.  .  •  •  But  if  a  transaction  leanlted  in  this, 
that  there  was  on  the  one  side  a  hondftde  debt  payable 
in  money  at  onee  for  the  purchase  of  property,  and  on 
the  other  side  a  bond  fide  liability  to  pay  money  at  onee 
on  shares,  so  that  if  bank-notes  had  been  handed  from 
one  side  of  the  table  to  the  other  In  payment  of  calls 
they  might  legitimately  have  been  handed  back  in  pay-i 
ment  for  the  property,  ...  It  appears  to  me  that 
this  Act  of  Parliament  did  not  make  it  necessary  that 
the  fofmallty  should  be  gone  through  of  the  money 
being  handed  over  and  taken  back  again,  but  that  if  the 
two  demands  are  set  ofE  against  eaeh  other  the  shares 
haTe  been  paid  for  in  cash.  If  it  comes  to  this,  that 
there  was  a  debt  in  money  payable  immediately  by  the 
company  to  the  shareholder,  and  an  equal  debt  payable 
immediately  by  the  shareholder  to  the  company,  and 
that  each  was  accepted  in  full  payment  of  the  other, 
the  company  could  hare  pleaded  payment  in  an  aotion 
brought  against  them,  and  the  shareholder  could  haTe 
pleaded  payment  in  cash  in  a  corresponding  action 
brought  by  the  company  against  him  for  calls.  Sup- 
posing  the  transaction  to  be  an  honest  trsnsaction,  it 
would  in  a  court  of  law  be  sufficient  evidence  in  support 
of  a  plea  of  payment  in  cash,  and  it  appears  to  me  that 
it  is  sufficient  for  this  court  sitting  in  a  winding-up 
matter."  Mellish,  L.J.,  though  not  using  exactly 
similar  terms,  must  be  considered  as  assenting  to  the 
Tiew  expressed  t^  James,  L. J.,  for  he  says,  '*  Nothing 
is  clearer  than  that,  if  parties  account  with  each  other* 
and  sums  are  stated  to  be  due  on  one  side  and  sums  to 
an  equal  amonnt  due  on  the  other  aide  on  that  account, 
and  those  accounts  are  settled  by  both  parties,  it  is 
exactly  the  same  thing  as  if  the  sums  due  on  both  sides 
had  been  paid."  In  Whittfs  case,  27  W.  E.  895,  12 
Oh.  B.  611, 1  myself  expressed  the  same  view. 

We  must  now  apply  the  principle  laid  down  in  these 
oases  to  the  present  case,  baring  regard  to  section  25  of 
the  Act  of  1867. 

These  shares  were  standing  in  Kent*a  name,  and 
article  11  of  the  articles  of  association  proTldsd  that  the 
directors  might  receiTC  from  any  member  willing  to 
adrance  the  same  all  or  any  of  the  moneys  due  upon  the 
share  or  shares  held  by  him  beyond  the  sums  actually 
called  for.  On  the  2nd  of  April,  1886,  no  oall  had  been 
actually  made,  but,  asramiog  that  on  that  date  there 
was  a  debt  due  by  the  company  to  Eichdi,  under  the 
arrangement  of  November,  1885,  exceeding  the  amount 
of  the  uncalled  liability  in  respect  of  Kenfs  shares,  yet 
under  the  agreement  of  Nofember,  1885,  the  debt  due 
by  the  company  to  Eioholz  was  payable  at  certain 
specified  thnes,  and  no  portion  of  it  was  payable  on  the 
2nd  of  April,  nor  nntil  the  dOth  of  June,  1886.  [The 
Lord  Justice  then  referred  to  Kent's  letter  of  the  2nd 
of  April,  and  the  resolution  passed  by  the  directors  on 
the  same  day,  ''  That  the  debt  assigned  by  Eicholz  to 
Kent  be  applied  in  paying  up  in  full  the  diares  men- 
tioned in  Kent's  letter,"  and  continued  :-*]  Oan  it  be 
said  that  that  transaction  of  the  2nd  of  April  would  in 
any  way  support  the  plea  of  payment  in  cash  P  Both 
the  debt  due  by  the  company  to  Eicholz  and  the  liability 
of  Kent  to  the  company  in  respect  of  his  shares,  on 
which  no  call  had  then  been  made,  were  at  that  date 
matters  infuturo,  and  the  agreement  between  the  com- 
pany and  Kent  was  in  respect  of  a  future  thing  to  be 
done  when  those  debts  became  payable. 

In  my  opinion,  therefore,  the  tvaasaotlon  osnnot  oome 
within  the  principle   laid  down  by  James,    L.Ji,  in 
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OoTmT  07  Afpial. 


In  bb  Land  Dbtblofmbnt  Assooiation. 


GOUBT  OF  AnuL. 


8pargo*8  coie^  As  to  what  was  said  by  Kay,  J.»  that  if 
there  had  been  an  entry  in  the  books  of  the  oompany 
•bowing  that  the  debt  due  by  the  company  to  Eioholz 
had  been  written  off;  I  think  what  he  meant  was  that 
such  an  entry  might  have  been — not  e? idence  of  what 
had  been  agreed  to,  but  as  constitnting,  in  fact,  a  new 
agreement  as  to  payment.  However  there  was  no  suoh 
entry.  The  case  ie,  therefore,  qnite  distinot  from 
Ftrrao'a  caaCf  22  W.  B.  386,  L.  B.  9  Ob.  App.  355, 
whioh  has  been  relied  on  by  Mr.  Kent.  It  is  qnite 
tme  that  in  Ferrao^s  case  there  were  no  oalls  actoally 
dne,  bnt  the  oourt  held  that  the  moment  the  oompany, 
in  pnrenance  of  the  judge's  order,  made  the  entry 
erediting  the  shares  of  Fezrao  with  the  £700,  that  was 
to  be  treated  as  a  payment  in  cash  for  the  amonnt  dne 
on  the  shares.  That  case.  is.  wholly  distinct  from  the 
present  one.  But  then  the  appellant  contended  that  the 
resolution  of  April  2  was  an  agreement  that  the  Eicholz 
debt  should  be  treated  as  presently  payable,  and  for 
payment  of  the  aame  to  the  extent  cf  £811.  In  my 
opinion  the  resolution  does  not  amount  to  an  agreement 
to  that  effect. 

I  haTe  alBo  come  to  the  conclusion  that,  under  the 
eixoumBtancea,  the  transaction  would  be  such  as  to  give 
Kent,  as  assignee  of  Eicholz's  debt,  a  fraudulent 
preference,  and  the  fact  that  the  debt  due  to  Eicholz 
was  of  a  larger  amount  than  Kent's  liability  in  respect 
of  calls  is  utterly  immaterial.  I  think  that  the  company, 
at  the  time  of  the  transaction,  was  not  in  a  position  tu 
pay  its  debts  as  they  became  dne.  A  winding-up 
petition  was  presented  only  throe  days  after  the  date 
of  the  transaction  referred  to,  and  a  winding-up  order 
was  made  on  that  petition  within  three  weeks  afterwards. 
We  have  therefore  to  consider  the  effect  of  section  48  of 
the  Bankruptcy  Act,  1883,  and  of  section  164  of  the 
Companies  Act,  1862,  [The  Lord  Justice  read  these 
sections,  and  continued : — ]  It  was  said  that  section  88 
of  the  Bankruptcy  Act,  as  to  mutual  credits  and  set  off, 
would  prevent  this  transaction  from  being  a  fraudulent 
preference.  But,  in  my  opinion,  that  section  does  not 
protect  any  transaction  from  being  a  fraudulent 
pifeference  which  otherwise  would  be  deemed  so ;  and 
there  is,  further,  an  express  provision  in  the  Companies 
Act,  1862,  that  a  person  In  the  position  of  shareholder 
as  well  as  creditor  of  a  company  cannot  daim  in  the 
winding  up  of  a  company  in  competition  with  outside 
creditors.  The  present  case  is  very  like  SykfS*  case, 
L.  H.  13  Eq.  255,  20  W.  B.  Cb.  Dig.  49,  where  the 
articles  gave  a  similar  power  to  the  directors  to  receive 
payment  of  calls  in  advance,  and  the  directors  paid  in 
advance  the  amount  remaining  uncalled  on  their  siiares, 
and  then  immediately  appropriated  the  sums  so  paid  for 
their  own  fees,  and  it  was  held  that  the  transaction  was 
not  bond  fldt^  and  that  the  directors  were  not  thereby 
relieved  from  liability  upon  their  shares.  I  am  of 
opinion,  then,  that  this  appeal  fails. 

Fbt,  L.J. — The  appellant  contends  that  he  has  paid 
the  whole  amount  on  the  shares  held  by  him,  and  he 
relies  on  the  resolution  and  the  agreement  of  April  2, 
1886,  in  support  of  that  plea.  How  did  things  stand  on 
that  date  P  Eicholss  had  then  a  large  claim  against  the 
oompany,  and  under  an  agreement  of  November,  I8S5. 
a  sum  of  £3,000  was  payable  by  the  company  to  Eicholz 
on  June  30,  1886,  and  an  unascertained  balance  was 
payable  in  the  December  following.  That  being  the 
state  of  affairs  the  company  on  April  2, 1886,  affix  their 
seal  to  a  document  by  which  Eicholz  assigned  to  Kent 
four  several  sums  of  money,  in  respect  of  which  the 
company  agreed  they  were  indebted  to  Eioholz.  These 
sums  were  treated  by  the  oompany  as  a  debt  dehitum  in 
pra$erdi  wlvendum  in  future,  and  although  a  debt  also 
then  existed,  due  from  Kent  to  the  oompany,  it  was  not 
a  debt  payable  in  proaenti  but  in  futuro.  The  com- 
pany then  pass  this  resolution,    [The  Lord  Justice  read 


the  resolution  of  April  2,  and  continued  :— ]   Tbe  qoa- 
tion  is.  Does  that  transaation  amount  to  a  payment  ol 
the  amount  unpaid  on  Kent's  shares  within  the  meaiitDg 
of  section  25.    If  we  were  at  liberty  to  have  recoun  to 
the  very  words  of  the  section  no  question  could  uu$, 
but  the  effect  of  Spargo*$  cctae  and  WhiU'a  c(U8  hiibieB 
to  strike  out  from  the  section  the  words  ''in ead^'iBd 
we  are  bound  by  those  decisions.    We  have,  therein, t) 
inquire  whether  the  transaction  here  amounted  to  pif- 
ment  in  law,  and  I  say  unhesitatingly  it  did  not.  Tbt 
was  no  actual  settling  of  accounts  in  the  boob  of  ftt 
company  ;  there  was  merely  a  resolution,  in  effdct,  thit 
the  debt  due  to  Eicholz  "be  applied '*—i.e., iKall ^ 
applied — as  a  set  off  against  the  debt  doe  bj  Csst  oi 
his  shares  as  and  when  the  same  became  psyable.  It 
was  not  a  transaction  by  which  the  sums  diu  vcn 
treated  as  then  payable.     But,  even  if  it  were  bo,  I  think 
the  transaction  would  be  void  as  a  fraudulent  piefenntt. 
The  company  was,  as  Mr.  Kent  himself  expressed  it, 
**  commercially  insolvent "  at  a  period  not  fsij  long 
before  the  date  of  this  transaction,  and  though  it  iitni 
that  in  the  interval  the  arrangement  with  Eiohols  hid 
been  come  to,  I  cannot  agree  with  Mr.  Kent  is  eon- 
eidering  that  that  arrangement  substantially  sltend  tbe 
position  of  the  oompany.    On  April  5  two  petitioiu  ior 
tbe  winding  up  of  the  company  were  presented,  sod  it  ii 
admitted  that  since  the  winding  up  not  a  shilling  hu 
been  paid  to  creditors.    To  my  mind  the  obfiooily  true 
conclusion  is  that  on  April  2  the  oompany  were  uosble 
to  pay  their  debts  out  of  their  own  moneys  ss  thej 
became  due.     I  think  the  object  of  the  transaction  vw 
to  gife  Mr.  Kent  a  preference  over  other  orediton  aothit 
he  might  receive  payment  in  full  when  the  otberereditois 
would  not. 

Even  apart  from  section  164  of  the  CompinieiM 
1862, 1  think  the  transaction  could  not  stand.  Itvti 
sanctioned  at  a  meeting  of  directors  held  on  A^  ^ 
The  position  of  the  oompany  was  known  to  the  dinctoiii 
and  Mr.  Kent  admitted  that  one  of  the  directon,  )b* 
Shurley,  who  acted  as  chairman  at  the  meetiag)  hi& 
promised  to  favour  Kent's  application,  it  being  paitol 
the  arrangement  that  that  director  ahould  be  rdisv*^ 
from  liability  in  respect  of  his  own  debt.  If  thst  W 
so  I  can  only  say  that  the  whole  transaction  wts  silbr 
"  a  sham,  or  fraud,  or  deceit." 

LoPBS,  L.  J.— Mr.  Kent  says  that  the  shares  srs  fiBf 
paid  up.    This  depends  on  section  25  of  the  Act  of  1817. 
[His  lordship  read  the  section,  and  oontinned :—]  ^ 
think  the  meaning  of  that  is,  that  a  person  is  to  bs  pn- 
hibited  from  contracting  that  shares  are  to  be  paid  ^ 
otherwise  than  in  cash,  except  by  meana  of  a  eoatn^ 
registered  at  or  before  the  issue  of  the  shares.    Is  ^ 
case  there  has  been  no  registered  contract.    Has  thai 
been  payment  in  cash  P    The  oases  show  that  any  titsi- 
actian  whioh  would,  in  an  action  for  colls  on  tbesbsieii 
support  in  law  a  plea  of  payment,  amounts  to  psyts*' 
in  cash.     What  is  the  nature  of  the  agreement  ban ' 
A  debt  payable  not  inpr<M$enti  is  to  be  set  off  a^'atf  • 
liability  for  calls  on  shares  not  then  payable.    Thflsn 
no  entry  in  the  books  of  the  company  other  tbta  th» 
resolution  referred  to.     In  my  opinion  the  ttansssties 
does  not  amount  to  payment.    Ferrao*$  eossisostii 
favour  of  the  appellant,  but  against  him.    Then  it  •* 
held  that  the  actual  writing  off  of  the  sum  ia  the  bso^ 
of  the  company  was  evidence  of  p^ynaent.    Tbsetf** 
Eyles  V.  EIUb,  4  Bing.  112,  shows  that  such  an  eatif^ 
tbe  books  of  a  company  is  eridence  of  paymaot  ^ 
am  of  opinion,  also,  that  tho  transaction  of  April  I  ** 
amount    to    a    fraudulent  preference.      On  tbs  st^ 
matters  I  forbear  to  make  any  observation* 

Appeal  diamisaed. 

Solicitors,  Badham  <ft  WtUiam  ;  A*.  C.  Jf«rr» 
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OOTTBT  07  ApPSAL. 


In  bb  Wclliax  Hughes. 


OouBT  OP  Appbal. 


From  Lancaster  Palatine  1  T„t«  r 

Ct.  of  Chan.  I  •^'*^y^- 

In  r€  "WiLLLUi  Hughes,    (a.) 

Imperfe€i   testamentary    inBtrument  —  Donatio    mortis 
oaueft. 

J.,  having  made  hia  toill  in  1880,  hy  which  he  gave  the 
ineom/6  of  hie  property  to  hie  wife  B.,  fell  ill  in  1887, 
and^  Iting  in  anticipation  of  death,  eigned  the  following 
dMumnd: — "  1887,  March  1. — I  give  aU  my  ineurance 
money  that  is  coming  to  me  to  my  wife  B,  for  her  oton 
uae,  a$  well  aa  £200  in  the  hank.  This  is  my  wish. — A. 
Witness,  0."  This  document  was,  at  A,^s  request,  placed 
with  his  tnll,  and  remained  there  till  his  death  in  April, 
1887.  Evidence  having  heen  admitted  as  to  t?ie  arcum- 
itances  attending  the  eaoeeution  of  the  document. 

Held,  that  it  was  intended  as  a  testamentary  instru- 
ment, and,  not  having  been  properly  attested  according  to 
ihe  Wills  Act,  could  not  take  effect  as  a  will. 

Held,  also,  that  effed  could  not  he  given  to  tJie  docu' 
ment  as  a  donatio  mortis  oaasft,  or  as  an  immedicUe 
assignment  of  the  property  therein  mentioned. 

This  was  an  appeal  from  a  dedslon  of  the  Yioe- 
Chancellor  of  the  Palatine  Ooart,  holding  that  there  had 
been  a  Tslid  transfer  by  William  Hughes,  the  testator, 
to  his  widow,  Hannah  Hughes,  of  a  sum  of  £307  88.  Id., 
which  had  been  paid  by  the  Prudential  Assurance  Oo.  in 
respect  of  a  policy  of  insurance  on  the  testatoi^s  life,  and 
of  £200  standing  to  his  credit  at  the  time  of  his  death  ia 
the  North  and  South  Wales  Banking  Co. 

Bj  hia  will,  dated  the  25th  of  Jane,  1880,  William 
Hughes  gaye  all  his  property  to  trustees  on  trust  to  con- 
vert and  invest  and  pay  the  income  to  his  wife  Hannah 
dariog  widowhood,  and  on  the  determination  of  her 
interest  to  pay  the  principal  to  his  nephews  and  nieces. 

In  February,  1887,  William  Hughes  was  very  ill ; 
and  on  the  lat  of  March,  1887,  being  in  expectation  of 
immediate  death,  he  aeked  his  wife  for  hia  will,  which 
waa  kept  in  a  desk  of  which  he  had  the  key,  toUiug  her 
that  he  did  not  expect  to  live  through  the  day.  After 
reading  over  the  will  and  explaining  it  to  her  he  wrote 
oat  the  following  paper,  and  calling  for  his  wife's  niece 
siff fled  it  in  her  presence,  and  she  attested  it : — 

"X  give  all  my  insurance  money  that  is  coming  to  me 
to  my  wife  Hanuah,  for  her  own  use,  as  well  as  £200  in 
the  bank.    This  is  my  wish.— William  Httghbs. 

•*  Witness.— Oakoliwe  Mart  Tinslbt." 
At  the  time  of  signing  this  document  William  Hughes 
said  io  Miss  Tinsley :  *'  I  am  leaving  my  iuBuranoe  money 
and  the  money  in  the  bank  to  your  aunt  for  her  own 
use  to  do  as  she  likes  with,"  and  used  a  similar  expres- 
sion to  his  wife. 

The  paper  was  then  iMed  up  in  the  will,  which  was 
locked  up  again  in  the  desk,  where  it  remained  until  the 
death  of  William  Hughes  on  the  19th  of  April,  1887. 

The  Yice-Cbancellor  of  the  Palatine  Court  held  that 
the  document  was  not  a  testamentary  instrument,  but 
operated  from  its  date,  and  was  a  complete  gift  of  the 
property  to  the  wife,  as  a  transfer. 

The  beneficiaries,  other  than  the  widow,  appealed. 

F*.  Thompson,  in  support  of  the  appeal.— The  docu- 
ment of  the  1st  of  March,  1887,  was  a  testamentary 
iostrument  in  its  nature  and  intention,  and,  not  having 
been  attested  acoording  to  the  provisions  of  the  Wills 
Act,  is  inoperative.  On  the  face  of  it  the  document  shows 
that  it  was  only  to  be  operative  in  the  event  of  the  death 
of  William  Hughes ;  and  unless  an  instrument  is  plainly 
intended  to  operate  as  a  gift  inter  vivos,  evidence  of 
annrounding  oiroumstances  is  admissible  to  show  that  it 
waa    intended  to  be  testamentary :   In  the   Chods  of 


(a.)  Beported  by  C.  Hbhbbrt  Bbown,  Esq.,  Barrister- 
at-Law. 


English,  18  W.  R.  503,  3  Sw.  &  Tr.  686  ;  Robertson  ▼. 
Smith,  L.  B.  2  P.  &  M.  43. 18  W.  B.  Frob.  Dig.  15  ; 
Jones  T.  Nicholay,  2  Bob.  Eecl.*288,  14  Jur.  676, 
followed  by  8ir  C.  Cresswell  in  In  the  Chods  of  Marsden, 
1  Bw.  ft  Tr.  542,  8  W.  B.  Prob.  Dig.  9 ;  In  the  Goods 
of  CoUs,  20  W.  B  214,L.  B.  2  P.  &  M.  362 ;  In  re 
Patterson,  12  W.  B.  941.  If,  as  I  submit,  it  was  in- 
operative as  a  teetamentaiy  instrument,  it  cannot  be 
oonstrned  as  a  gift  inter  vivos  in  order  that  effect  may 
be  given  to  it. 

Neville,  Q.O.,  and  P.  JS,  Lawrence,  for  Mrs.  Hughes, 
the  respondent-^Though  intended  as  a  iHll  the  doon- 
ment  may  be  upheld  as  a  donatio  mortis  causd,  to  take 
effect  in  the  event  of  the  donor's  death :  8tcUnland  v. 
Wilott,  3  Mac.  ft  G.  664,  677.  It  may,  at  any  rate,  be 
supported  as  an  equitable  assignment  of  a  chose  in 
action  :  Judicature  Act,  1873,  s.  25,  sub-section  (6). 

They  also  referred  to  Gorringe  ▼.  Irweil  India- 
Rubber  Works,  35  W.  B  86,  34  Ob.  D.  128  ;  Harding 
▼.  Harding,  34  W*  B.  775,  17  Q.  B.  D.  442 ;  In  re 
King's  EstaU,  28  W.  B.  344. 

Cotton,  L. J.— This  is  an  appeal  from  a  decision  of  the 
Vice-chancellor  of  the  Duchy,  to  the  effect  that  the 
widow  of  Mr.  Hughes  is  entitled  under  this  document  to 
the  property  mentioned  therein — namely,  a  sum  of  about 
£300  secured  by  a  policy  of  insurance  on  his  life,  and 
which  has  been  received  by  his  executors  since  his  death, 
and  a  balance  of  some  £200  at  the  date  of  the  dooument 
standing  to  the  credit  of  his  banking  account.  The 
document  upon  which  the  widow's  claim  rests  Is  in  these 
terms.  [His  lordship  read  the  document.]  Now, 
judging  both  by  the  form  of  this  document  and  by  the 
circumstances  attending  its  execution,  and  the  fact  that 
the  testator  placed  it  with  his  will,  and  that  it  was  kept 
with  his  will  until  his  death,  I  believe  that  this  writing 
was  intended  to  be  testamentary.  The  gift  is  of  moneys 
*'  coming  to  me,*'  which,  as  the  moneys  were  secured  by 
a  policy  on  his  life,  could  only  point  to  the  time  of  his 
death  ;  and  I  think  that  the  same  period  is  indicated  for 
the  gift  of  the  money  in  the  bank,  which  is  joined  to  the 
other  gift. 

In  my  opinion  the  document  is,  on  the  face  of  it,  tes- 
tamentary, and,  not  being  attested  as  required  by  law, 
we  oannot  accept  it,  or  we  should  be  doing  away  with 
the  Wills  Act  altogether. 

It  has  been  argued  that  the  gift,  or  so-oalled  gift, 
may  operate  as  a  donatio  mortis  eausd ;  but,  in  my 
opinion,  this  argument  cannot  succeed.  If  a  chattel  or 
a  deposit  note  be  handed  over  by  a  person  in  contempls- 
tion  of  death,  so  as  to  confer  a  complete  title  on  the 
donee,  there  may  be  a  good  donaJtio  mortis  causd.  But 
the  subject  of  this  alleged  gift  was  not  property  the 
title  to  which  or  the  evidence  of  title  to  which  passes  by 
delivery,  to  which  property  alone,  spesking  generally, 
the  doctrine  of  donatio  mortii  causd  applies. 

It  has  been  suggested  in  argument  that  this  document 
can  be  supported  as  a  good  assignment  in  equity,  though 
not  at  law.  This,  however,  is  not  the  case.  The 
transaction  was  not  an  assignment  by  the  testator  to  the 
widow  immediately,  but  only  a  direction  that  she  should, 
after  his  death,  be  entitled  to  the  moneys  to  be  derived 
from  the  policy.  The  oases  cited,  therefore,  on  behalf 
of  the  widow  do  not  assist  her. 

In  my  opinion  the  decision  of  theYioe-ChancsUor  was 
wrong  and  must  be  reversed. 

BowBK,  L.J. — ^I  am  of  the  same  opinion.  The  true 
inference,  as  it  seems  to  me,  to  be  drawn  from  the  docu- 
ment and  the  circumstances  is  that  the  testator  Intended 
it  as  a  will  or  testamentary  instrument.  He  had  it 
placed  with  his  will ;  it  was  not  delivered  to  the  donee ; 
the  condition  of  the  property  referred  to  in  it  was  left 
the  same  as  before ;  the  moneys  to  be  derived  from  the 
policy  comld  only  come  to  him  after  his  death ;  and  th<; 
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document  oonolacled  with  these  words:   ''This  is  my 
wish." 

It  has  been  wiged  on  behaU  of  the  widow  that  the 
case  is  one  of  donatio  mortis  camd.  Now  it  is  pezf eotly 
true  that  thsre  may  be  d(ma^4onts  mortis  oausd  of 
policies  and  bonds  and  other  documents  evidencing  the 
title  to  choses  in  action  ;  but,  siraaking  broadly,  the  sub- 
jects of  dvn^iones  mortis  eausd  must  be  things  the  title 
to  which^  or  the  oTidence  of  title  to  which,  passes  by 
delivery.  Where,  as  in  the  present  case,  there  is  no 
change  of  possession  operating  as  an  immediate  transfer, 
the  oonrt  cannot  allow  the  doctrine  of  donatio  mortis 
sausd  to  be  applicable.  If  we  decided  otherwise  we 
should,  in  effect,  be  enabling  persons  to  driye  a  coach 
and  four  through  the  Wills  Act. 

Fry,  L.  J. — I  am  of  the  same  opinion.  The  real  point 
in  the  case  seems  to  me  to  be  that  to  which  Mr.  Thomp- 
son addressed  himself— namely,  the  question  whether 
this  document  is  testamentary  or  not.  And  I  entirely 
agree  with  my  learned  brethren  that  it  is  testamentary, 
and,  as  such,  ineffectual  as  not  satisfying  the  require- 
ments of  the  Wills  Act.  If,  as  this  court  has  decided, 
the  instrument  is  testamentary,  it  cannot  be  an  assign- 
ment. So  the  deeision  of  the  court  disposes  of  the  argu- 
ment that  it  is  a  donaiio  mortis  causd. 

Appeal  ailoioed. 

Solicitors,  KembU  4b  Co.,  for  Sharman^  Ayrton,  A 
Saddiffe,  LiTerpool ;  Kent,  McKmna,  dt  Kent,  Liver- 
pool. 


From  Q.  B.  Div.  July  14. 

McGoroH  V.  Laitgasxeb  Bubul  Boasd.  (a.) 

Burial  Acts,  1852/15  <ft  16  Vict,  c  85),  sa.  38,  38,  and 
1858  (16  4t  17  Vid.  c.  184),  s.  1-^Grant  of  exdusim 
right  of  burial — Right  to  place  glass  shade  imth 
Jtowets  on  grave^ 

A  burial  board,  pursuant  to  tJie  powers  of  section  83 
of  15  &  16  Vict.  c.  85,  granted  to  the  plaintiff  «*  the 
exduHve  right  of  burial  in  perpetuity  "  in  a  certain  grave 
in  their  cemetery,  and  permitted  him  to  erect  a  graveetone 
thereon*  The  plaint^  having  placed  on  the  grave  a 
9mall  9tand  with  flowers  on  it,  covered  by  a  glass  shade 
and  wireframe, 

EM,  that,  nnder  section  38,  the  plaintiff  was  not 
entitled  to  place  these  things  upon  the  grave,  and  that 
the  burial  board  could  remove  them  under  the  general 
power  of  control  over  the  cemetery  vested  in  them  by 
eectionHoftJieAet. 

Appeal  from  a  judgment  of  the  Queen*s  Bench 
Division,  reported  ante,  p.  159. 

The  defendants  h(*d  provided  a  burial-ground,  called 
Lancaster  Cemetery,  under  the  provisions  of  15  &  16 
Vict.  c.  85,  as  extended  by  section  7  of  16  &  17  Vict. 
c.  134.  llie  defendants,  by  virtue  of  the  powers  con- 
ferred on  them  by  the  above  Acts,  granted  to  the 
plaintiff,  James  McGK)ugh,  in  consideration  of  the  sum 
of  one  guinea,  "the  exclusive  right  of  burial  in  the 
grave  space  (describing  it),  to  hold  the  same  to  the  said 
James  McGongh,  his  heirs  and  assigns,  in  perpetuity  for 
the  purpose  of  btt;ial,"  subject  to  the  payment  of 
certain  fees  reserted  by  the  Acts,  *'  and  also  subject  to 
the  regulations  now  in  force,  or  which  may  hereafter  be 
issued  with  regard  to  interments  in  the  said  cemetery 
by  her  Majesty's  Secretary  of  State  or  by  the  said 
board  or  any  other  competent  authority."  The  plain- 
tiff buried  his  daughter  in  the  grave,  and  erected  a 
gravestone  tiiereon  with  the  permission  of  the  defend- 
ants.   The  grave  was  in  the  nnoonsecrated  part  of  the 

(a.)  Beported  by  W.  F.  Baxbly,  Esq.,  Barrister-at-Law. 


cemetery.    The  plaintiff  without  the  permission  of  tbe 
defendants,  placed  upon  the  grave  a  smsll  round  rtiii 
with  flowers  on  it  oovered  by  a  glass  shsde,  theifasb 
being  protected  by  a  galvanized  wire  frame.  Thedefoid- 
ants  thereupon  removed  them.    The  frame  wailibeB 
inches  high  from  the  ground  and  fourteen  iochaiiie« 
The  defendants  had  for  several  years  declined  tiilnr 
glass  shades  and  stands  to  be  placed  on  the  gnTa,itl 
in  removing  the  above  articles  they  acted  under  ttn 
general  power  of  control  over  the  cemetery,  niiA 
under  any  special  regulation.     The  plaintUI  bno^ 
this  action  in  the  Lancaster  Oounty  Court  to  leeow 
damages  for  the  alleged  wrongful  removaL    The  iidgt 
found  that  the  wreath,  shade,  and  frame  were  osoilni 
proper,  and   gave   judgment  for  the  plaintiff.    IV 
Divisional  Court  (Wills  and  arantham,  JJ.)  enteei 
judgment    for    the    defendants    {ante,  p.  159).  Tke 
plaintiff  appealed. 

15  &  16  Vict  c.  85  (The  Metropolitan  Barisl  Act, 
1852)  s.  33  :  **  Any  burial  board,  under  such  restriction 
and  conditions  as  they  think  proper,  may  sell  ^ 
exclusife  right  of  the  burial,  either  in  perpetuity  or  foe 
a  limited  period,  in  any  part  of  any  burial-ground  pn- 
vided  by  such  board,  and  also  the  right  of  oonitnrtng 
any  vault  or  plaoe  of  burial  with  the  exdusive  right  o( 
burial  therein  in  perpetuity  or  for  a  limited  period,  soi 
also  the  right  of  erecting  and  placing  any  moanment, 
gravestone,  tablet,  or  monumental  iiuoiiptioa  is  ^ 
bmial-ground*    •    .    •" 

Section  88:  '*The  general  management,  regnbte 
and  control  of  the  burial-grounds  provided  under  thb 
Act  shall,  subject  to  the  provisions  of  this  Act  sad  tks 
regulations  to  be  made  thereunder,  bo  vested  in  ^ 
exercised  by  the  respective  burial  boards  protidhig  tk 
same.    •    •     •'* 

By  16  &  17  Yiot  c.  134,  s.  7.  the  provisions  of  (tsAr 
alia)  sections  10  to  42  of  15  Jk  16  ^ot  c.  85  wen  «• 
tended  to  parishes  not  In  the  Metropolis* 

Grompton,  Q,0.,  for  the  plaintiff. 

B,  0.  B.  Lane,  for  the  defendants. 

The  arguments  were  the  same  as  in  the  court  below. 

Lord  EsHBB,  DiLB.— Whatever  may  be  onr  opmioB  « 
to  the  feelings  and  taste  of  the  defendants,  we  htmvif 
to  determine  what  the  law  is.  I  cannot  agree  witli  I* 
judgment  of  the  oounty  oourt  judge.  He  speski  di 
right  of  property  in  the  plot  apart  from  and  beyoadtti 
right  of  burial.  I  cannot  agree  with  that.  The  pl^ 
tiff  has  only  statutory  lights,  and  those  are  the  a>v 
rights  the  burial  board  could  give  him.  If  thsy  * 
purported  to  give  him  more  their  act  would  be  si> 
vires  and  void.  The  graut  therefore  only  gafs  Ua 
statutory  rights.  Those  rights  are  speotfied  in  seokiM » 
of  the  Burial  Act,  1 852.  In  my  opinion  the  board  bsw 
no  power  to  grant  a  freehold  estate  ia  the  plot.  M 
have  power  to  grant  the^  exclusive  rigbft  of  barisl  eitk« 
in  perpetuity  or  for  a  limited  period.  They  hsfs  ^ 
power  to  grant  the  right  of  constructing  a  vaolt  si  * 
plaoe  of  burial ;  the  only  right  that  oaa  be  dsen^^* 
that  vault  being  the  exduSive  right  of  burial  thss^ 
They  can  also  grant  the  right  of  erecting  a  ib"^*'''^ 
gravestone,  &c.  Those  three  things  the  board  bsfs  ■> 
power  to  grant,  and  any  grant  In  exoeaa  of  that  ^'^'^^ 
void.  The  grant  must  be  by  way  of  sale.  The  pblnlm 
by  his  grant,  has  the  exclusive  right  of  burial  ia  f^ 
petuity  in  a  particular  grave  space,  and  I  assuas  wm 
he  had,  not  by  the  grant  but  bj  vomMH^ 
before   us,  the    right « of    placing    a  '^ 


the    grave.      Be    exercised    both   those   rights 
went  beyond  that,  however,  and  placed,  eitiksr  ^"^ 
grave  or  on  the  gravestone,  a  wreath  of  flo«s«  *^ 
glass  shade  with  a  wire  frame  to  proleofi  tta*» 


plaintiff  had  no  legal  right  to  do  UiaC. 
right  of  burial  and  of  erecting  n  gta^ 
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doabt  that  that  light  would  oaxry  a  right  to  put  an 
iBBoription  on  the  graTOiton^  Therefore  when  he  put 
tbii  frame  on  the  grate  he  had  no  legal  right  to  do  it. 
But  the  ease  does  not  rest  there.  By  seetion  38  the 
control  and  regulation  of  the  cemetery  ie  given  to  the 
bnral-boaTd.  There  Is  no  appeal  from  them  as  to  the 
mode  in  which  they  exercise  their  control.  It  is  a 
goaenl  control  that  they  exercise^  and  I  do  not  know 
that  they  could  exercise  it  differently  in  one  case  from 
another.  The  board  here  haye  exercised  the  control 
conferred  upon  them  by  section  88,  and  I  cannot  see 
that  there  is  any  appeal  from  them  upon  that  point*  The 
appeal  must,  therefore,  be  dismissed. 

Lomur,  L.J.— *I  am  of   the  same  opinion.     The 
question  turns   upon   the   true   oonstruotion   of   two 
seetioos  of  the  Burial  Act,  1852«sections  33  and  38.  By 
isotioii  33  the  burial  board  haye  the  power,  undev  such 
lestriotlons  and  conditions  as  they  think  proper,  to  sell 
the  ezduaiye  right  of  burial  in  any  part  of  the  burial- 
ground.      Burial-grounds  generally  consist,  as  in  the 
present  case,  of  a  consecrated  and  an  unconsecrated 
part.    The  power  to  grant  the  exclusive  right  of  burial 
extends  to  both  parts.    Then  by  section  38  the  general 
management,  regulation,   and  control  of   the  burial- 
ground  is  to  be  vested  in,  and  exercised  by,  the  burial 
board,     ms  last  duty  is  imposed  upon  them.    They 
are  the  custodians  of  the  burial-ground,  and  it  is  their 
duty  to  exercise  control  over  it.      Such  being  their 
powers,  they  have  granted  to  the  plaintiff  the  exdurive 
right  of  burial  in  a  certain  grave  space  in  perpetuity 
subject  to  the  regulations  now  in  force,  or  which  may 
hereafter  be  issued  with  regard  to  interments  by  the 
Secretary  of  State  or  by  the  board.    I  cannot  altogether 
disregard  these  hust  words.    I  cannot  go  the  length  of 
saying,  as  Wnies,  J.,  seems  to  have  said,  in  Ashby  v. 
JEToTf^,  16  W.  B.  869,  L.  B.  3  0.  P.  523,  that  no  regard 
should  be  paid  to  them.    In  my  opinion,  It  is  impotsible 
to  say  that  the  board  cannot  prohibit  a  glass  frame  and 
wire  coyer  being  placed  on  the  graves.    In  their  view 
the  frame  is  objectionable,  and  we  have  only  to  see 
whether  they  are  acting  within  their  legal  rights.    It  is 
not  like  the  case  of  Ashhy  v.  Harris,  where  it  was  held 
that  a  right  of  planting  ilowers  and  renewing  them 
oould  bo  kferred  from  the  obligation  in  the  grant  to 
keep  the  gravestone  and  its  appurtenances  in  repair. 
But,  even  assuming  the  plaint^BE  has  a  right  to  keep 
the    grave   space  in  repair,   what  he  has  done   here 
has  nothing  to  do  with  keeping  it  in  repair.    I  cannot, 
therefore,  say  that  the  board  could  not,  in  point  of  laW| 
object  to  this  frame. 

BowBNi  L.J. — I  also  think  that  we  cannot  interfere 
with  the  view  taken  by  the  burial  board.  With  respect 
to  the  grant  by  the  board  to  the  plaintiff,  the  truth  is 
that  It  creates  a  statutory  right  which  must  be  measured 
by  aaad  interpreted  aooordlng  to  the  language  of  the 
etatate.  I  think  it  is  worth  while,  with  a  view  to  con- 
strae  the  statute,  to  consider  what  would  be  the  rights 
of  pcudahioners  at  common  law  with  respect  to  burial  In 
tiia  peuriah  churchyard.  The  common  law  is  beyond 
iovil>tL  The  churchyard  as  well  as  the  church  is  the 
[reebold  of  the  incumbent,  subject  to  the  right  of  the 
psuriBlKionerB  to  burial  there.  The  incumbent  has  certain 
perflonal  rights  and  interests  in  it,  but  he  holds  it  upon 
sruja^  as  a  place  of  burial  for  the  parishioners.  The 
Ereolion  of  monuments  and  tombstones  in  churchyards  is 
^  very  usual  practice,  but  according  to  etrict  law  the 
0crre  of  the  ordinary  must  first  be  obtained.  When 
>oxd  Ooke  says  (3  Inst  202)  that  the  erection  of  tombs 
ir  xDOxauments  in  a  churchyard  Is  lawful,  the  meaning  is, 
m  JAid  down  by  Lord  Stowell  in  Bardin  v.  OaUoU,  1 
3tt£r^*  Oons.  14,  that  it  must  be  done  with  the  consent 
if  ^Ixo  ordinary.  In  practice,  if  the  incumbent  gives 
j0  oonsent  hi  the  first  instance,  the  consent  of  the 
a^lIiaai'rT  is  presumed  after  the  lapse  of  a  zeaionabletime. 


It  is  to  be  observed  tiut  the  law  does  not  give  the 
parishioner  the  right  of  deciding  what  shall  be  placed 
upon  the  grave.  The  ultimate  control  of  that  is 
reserved  by  the  common  law  to  the  ordinary.  Now  let 
us  consider  the  Burial  Act,  1852.  When  Parliament 
created  cemeteries  to  take  the  place  of  churchyards,  one 
would  expect  the  control  over  the  cemetery  to  be 
reserved  in  the  same  way  as  the  control  over  the  church- 
yard was  reserved  at  common  law  to  the  ordinary. 
Accordingly  we  find  that  the  Burial  Act,  1852,  strictly 
defines,  by  section  33,  what  the  burial  board  may  grant, 
and  by  section  38  who  is  to  control  the  burial-ground. 
By  section  33  what  may  be  granted  by  the  board  is  a 
strictly  statutory  right,  and  we  must  look  at  the  words 
of  that  section  to  see  what  that  right  is.  The  board 
may  sell,  under  such  restrictions  and  regulations  as 
they  think  proper,  the  exclusive  right  of  burial  in  any 
plot.  The  board  may  also  sell  the  right  of  construct- 
ing a  vault  or  place  of  burial  with  the  exclusive 
r^ht  of  burial  therein.  And,  lastly,  it  may  sell 
the  right  of  erecting  and  placing  a  monument, 
gravestone,  tablet,  or  monumental  inscription.  It 
necessarily  follows,  eon  v<  Urmini,  that  Ihe  first  of 
thes«r  three  grants  cannot  include  the  last,  and  so 
the  selling  of  the  exdurive  right  of  burial  does  not 
include  the  right  to  erect  a  monument  or  gravestone. 
The  puzahaser  of  the  exclusive  right  of  burial  in  a  plot 
buys  the  right  which  the  parishioner  had  in  his  church- 
yard. The  plaintiff  has  purchased  the  exclusive  right  of 
burial  in  a  certain  grave,  subject  to  certain  restrictions. 
By  the  terms  of  the  grant  the  plaintiff  bought  the 
exclusive  right  of  burial,  subject,  in  the  first  place,  to 
the  payment  of  certain  ifees,  and  subject,  also,  to  the 
regulations  made  by  the  Secretary  of  State  or  by  the 
board,  limitations  which  are  authorised  by  the  seotion. 
I  will  assume  that  the  plaintiff  has  bought  the  right  of 
placing  a  gravestone  over  the  grave,  or  at  any  rate  had 
the  leave  and  licence  of  the  board  to  do  it,  and  that  such 
leave  and  licence  was  irrevocable.  He  has,  therefore,  the 
exduriTe  right  of  burial  and  of  erecting  a  gravestone. 
He  has  not  got  the  right  of  placing  on  the  grave  a  glass 
cover  and  frame  to  protect  flow«n.  However  unobjec- 
tionable it  may  be,  he  has  not  bought  the  right  to  do  it. 
It  was  suggested  in  Ashhy  v.  Harris  that  the  right  to 
place  flowers  on  the  grave  was  incident  to  the  right  of 
buriaL  I  say  nothing  about  that.  That  is  not  the  case 
here.  Further,  section  38  gives  the  burial  board  the 
right  of  managing,  regulating,  and  controlling  the  ceme- 
tery, and  under  that  section  the  board  were  authorized 
to  act  in  the  way  they  did  here.  Therefore,  upon  both 
these  sections  the  plaintiff's  daim  fails. 

App&dl  dismissed. 

Solidtors  for  the  plaintiff,  Tahourdins  A  Hargreavts, 
for  Johnson  A  TiUy,  Lancaster. 

Solidtors  for  the  defendants,  Broundow  S  Howe,  for 
Swainsonf  i6km,  A  Boper^  Lancaster. 


From  Q.  B.  Div.  June  d« 

"WmrsLEX  V.  Bablkt.  (a.) 

OarpotaUen^^Offlcsr  of  local  auithorUy^^*'  Vonesmed  or 
interested"  in  eonirao^Publie  HeaUh  Act,  1875  (38 
<fe  39  Vid.  c.  55),  s.  193. 

By  certain  contracts  entered  into  by  a  local  authori(y 
for  the  purposes  of  the  Public  Health  At^,  1875,  it  was 
provided  that  the  contractors  should  pay  to  the  surveyor 
of  the  local  authority,  for  taking  out  bills  of  quantities  a 

(ok)  Beported  by  A.  P.  FxaoavAL  Em,  Bsq*,  Biiristei* 
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percentage  upon  the  amount  ufhieh  Tie  should  eertify  to 
he  due  from  the  loeal  autliority  to  t?ie  contractor, 

Eeldf  that  the  surveyor  was  concerned  or  interested  in 
the  contracts  within  the  meaning  of  section  193  of  the 
PuUic  Health  Act,  1875,  and  was  liahle  to  a  penalty  in 
respect  of  each. 

Decision  of  Matbew,  J.  (ante,  p.  553,  20  Q,  B.  Z). 
196),  affirmed. 

Appeal  from  tbe  deciilon  of  Mathew,  J.  (reported 
ante,  p.  553,  20  Q.  B.  D.  196). 

The  action  was  brought  to  recofer  penalties  under 
section  193  of  the  Public  Health  Act,  1875. 

The  defendant  was  town  surTeyor  to  the  corporation 
of  Bamagate,  who  were  the  local  authority  for  the 
borough.  In  1883,  the  corporation  being  desirous  of 
efleotiog  improYements  in  the  sewering  and  paving  of 
certain  streets,  the  defendant,  at  their  instance,  took 
out  the  quantities.  On  these  tenders  were  made,  and 
three  contracts  were  entered  into  by  the  corporation,  in 
which  it  was  proiided  that  the  contractors  should  pay 
the  defendant  for  his  sernoes  in  taking  out  the  bills  of 
quantities  by  giving  him  two  and  a  half  per  cent,  on  the 
amount  payable  under  the  contracts,  for  which  amount 
he  was  to  certify. 

The  defendant  had  also  prepared  a  drainage  scheme, 

'  for    the  purposes  of  which  other  contracts  had  been 

entered  into  by  the  corporation,  in  which  it  was  also 

provided  that  the  contractors  should  pay  a  percentage 

in  respect  of  the  bills  of  quantities. 

Mathew,  J.,  held  that  the  defendant  was  liable  to  a 
penalty  in  respect  of  each  contract  as  having  been 
concerned  or  interested  therein  wiUiin  the  meaning  of 
section  198. 

The  defendant  appealed. 

Finlay^Q.O.y  Tinddl  Afkinsonf  and  Crispe,  f or  the 
appellant. 

Kempf  Q.O.f  and  S.  F,  DichenSf  tor  the  respondent. 

The  arguments  used  were  the  same  as  in  the  court 
below. 

Lord  EsHBB,  M.B.  (after  stating  the  facts). — It  was 
no  part  of  the  defendant's  ordinary  work  as  surveyor 
to  make  out  these  bills  of  quantities.  He  must  have 
known  that  the  corporation  could  not  direct  Lim  to  make 
them  out,  but  could  only  request  him  to  do  so.  There 
was  no  contract  that  they  should  pay  him  for  the  extra 
work,  nor  was  there  any  contract  between  him  and  the 
contractor.  The  contracts  were  simply  between  them 
and  the  corporation  that  they  should  pay  this  percentage 
to  the  defendant,  or  to  the  corporation  for  the  defend- 
ant. The  defendant  could  therefore  only  get  this 
percentage  by  the  existence  of  these  contracts.  It  is 
immaterial  to  decide  whether  he  could  have  maintained 
an  action  against  the  contractors  for  work  and  labour 
done,  since  it  is  dear  that  this  percentage  could  only  be 
recovered  by  him  by  means  of  the  contracts.  If  the 
corporation  had  sued  the  contractors  on  the  contracts, 
and  had  recovered  the  percentage,  they  would  un- 
doubtedly have  been  bound  to  hold  it  as  trustees  for  the 
defendant,  and  if  they  refused  themselves  to  sue  for  it 
on  the  contracts  they  would,  I  haye  no  doubt,  have 
been  compelled  to  allow  the  use  of  their  name  to  the 
defendant  in  bringing  an  action  to  recover  this  percent- 
age. The  defendant  could,  therefore,  only  obtain  the 
percentage  by  reason  of  the  existence  of  these  con- 
tracts, and  can  it,  therefore,  be  said  that  he  was  not 
imterested  in  them  P 

It  has  been  argued  that  he  does  not  come  within  the 
terms  of  the  section  unless  he  is  able  to  maintain  an 
action  in  his  own  name.  I  do  not  think  that  is  the  test. 
The  test  seems  to  me  to  be  this:  Oould  he  get  this 
percentage  in  any  way  other  than  by  the  existence  of 
these  contraotsP  It  is  plain  that  he  oould  not,  and 
therefore,  in  my  opinion,  his  position  is  exactly  that  at 


whieh  the  Act  is  aimed.    The  larger  the  qoantitieB  wit 
out  by  him  the  larger  would  be  the  amount  of  theoos- 
tract,  and  the   larger  would  bo  his  percentage.   Bk 
interest  WAuld  therefore  be  direct  and  apparent  Itii 
the  very  temptation  at  which  the  Act  strikes.    Bnim 
that  there  is  no  impeachment  whatever  agiiiifte 
honour  and  integrity  of  this  gentleman,  and  theieiiio 
suspicion  that  he  has  yielded  to  the  temptatioiL  kt 
tbe  intention  of  the  Act  was  to  guard  those  who  u^ 
be  weaker,  from  such  a  temptation,  and  he,  althoogka 
doubt  innocent,  is  within  the  terms  of  the  section,  islii 
struck  by  it.    Therefore,  however  sorry  wo  may  be  to 
come  to  such  a  conclusion,  I  think  that  wo  sn  bond 
to  say  that  the  judgment  of  Mathew,  J^  is  iiglit»  ^ 
must  be  af&rmed.    I  have  said  so  much  in  loUtionto 
tbe  contracts  for  paving  and  sewering  the  streote,  but  I 
think  the  position  is  precisely  the  same  withreipeetti 
the  drainage  contracts.    The  judgment  must,  thsnbtt, 
be  affirmed  against  the  defendant  for  all  the  psaslfiafc 

LncDLBT,  L.J. — ^I  am  unable  to  come  to  any  other  eoi- 
dusion  than  that  which  has  been  expressed  by  tholbitar 
of  the  BoUs.  The  only  question  is  whether  thii  gesde 
man  is  within  the  terms  of  section  193  of  the  Fofeii 
Health  Act,  1875.  That  section  enacts  that  offioen  « 
servants  employed  by  the  local  anthorify  "  shall  not  i 
anywise  be  *  concerned  or  interested "  in  any  oontort 
made  with  such  authority  for  any  of  the  purposes  of  the 
Act.  The  circumstances  of  this  case  are  such  that  it  iii 
in  my  opinion,  impossible  to  say  that  the  defendut  s 
not  concerned  or  interested  in  these  contraoti.  fla 
interest  is  most  palpable  and  nnmistakeable.  Tbaf 
mind  it  does  not  matter  in  the  least  whether  hii  per 
master  be  the  contractor  or  the  corporation,  or  wiiettc 
this  percentage  be  odled  an  allowance  or  not.  If  u^ 
the  name  of  an  allowance  he  gets  something  whish  (ifa 
him  an  interest  in  the  contract,  he  is  within  tbe  tern  ef 
the  section.  As  long  as  the  amount  to  be  reoeifcd  If 
him  varies  with  the  amount  of  the  contract  it  ia  abe»- 
lutely  imposoible  to  contend  that  he  is  not  interated  it 
the  contract,  and  he  comes  within  the  meaning  of  tb 
section.    I  agree  that  this  appeal  must  be  diamiMod. 

LopBs,  I«»J.— I  yery  much  regret  to  have  to  sxam^ 
a  conclusion  adverse  to  the  defendant,  but  I  am  ekslT 
of  opinion  that  this  case  falls  alike  within  the  laagMP 
U9ed,  and  the  mischief  struck  at,  in  section  193.  I^ 
desire  to  add  that,  in  my  opinion,  if  the  peroeatife*f 
the  quantities  had  been  payabla  by  the  local  antm 
instead  of  by  the  contractors  the  seotioa  voold  I* 
equally  applicable. 

Appeal  dismissed. 

Solidtora  for  the  appellant,  MereditJi,  Boheris,  iifi^i, 
for  Buhbard,  Bamagate. 

Solicitors  for  the  respondent,  Kings/ord,  Dormes,  e 
Oo.f  for  BiUs,  Margate. 
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Jane  28,  25. 
A  re  BfiiANT. 

POULISB  V.   ShACKEL.    (d.) 

Wm-^IHredion  to  dedud  deht$  due  from  childten^ 
Legacy  to  daughter-^ Debt  due  from  daughter's  hue- 
htMnd^Bf^iner  hy  executor — Set'Off^Equity  to  a 
eetOement^Separate  estaU^"  Ahaolute." 

A  tuMor  gave  the  residue  of  hie  estate  to  his  wife  for 
Kfe^  and  then  to  his  children  equally,  **for  his,  her,  or 
their  own  absolute  use  and  benefit,** 

Held,  t?utt  this  did  not  give  the  daughters  a  separate 
estate. 

He  tJien  directed  his  trustees  to  deduct  any  deht  due 
to  him  from  any  of  his  said  children  from  t?ieir  respec* 
iive  shares.  One  of  his  daughters  was  married,  without 
any  settlement  and  in  poor  circumstances.  Her  husband 
was  indebted  to  the  testator,  and  the  executors  desired  to 
set  off  the  husband's  debt  against  his  wife's  legacy. 

Held,  that  their  right  to  deduct  the  debt  from  the 
legacy  was  subject  to  the  wife's  equity  to  a  settlement,  and 
that,  part  of  the  fund  must  be  settled  on  her. 

Knight  V.  Kaight,  22  fF.  R.  792,  L.  B.  18  Eq.  487, 
diseentedfrom. 

Farther  oonaideratioa, 

Tha  question  was  whether  a  debt  due  to  the  testator 
by  the  hnabaiid  of  a  legatee  onght  to  be  set  off  against 
her  legacy,  or  whether  she  was  entitled  to  have  part  of 
it  aetiled  on  her  and  her  children. 

Bobert  Biiant,  by  his  will  of  the  22nd  of  Jane,  1875, 
after  certain  speoiflo  legacies,  gave  all  his  real  and 
personal  estate  to  tmstees  npon  trast  for  his  wife  for 
lit e,  and  after  her  decease  upon  trust  to  transfer  a  shaia 
in  the  Whitohnroh  Bridge  to  his  son  B.  B.  Briant,  and 
convert  the  residne  and  pay  the  proceeds  nnto  all  his 
children  in  equal  shares  for  his,  her,  or  their  own 
absolute  use  and  benefit.  He  declared  that  the  share  of 
Mrs.  Shepherd,  one  of  his  daughters,  should  be  for  her 
separate  use,  and  he  directed  his  trustees  to  deduct  any 
debt  due  to  him  from  any  or  either  of  his  said  children, 
with  interest  thereon  at  five  per  cent.,  from  the  shares  or 
ahare  to  which  they,  he,  or  she  were  entitled  under  that 
hia  will. 

The  testator  died  in  1877,  leaving  six  children,  one  of 
whom,  Sarah,  was  married  to  Edwsrd  Sbackel  in  1857. 

The  testator's  widow  died  on  the  6th  of  February, 
1886. 

Edward  Shackel  owed  £725  5s.  to  the  testator,  aud 
the  question  was  whether  this  sum  ought  to  be  deducied 
iTom  the  share  bequeathed  to  his  wife,  which  amounted 
to  about  £600. 

MJn.  Shaokel  was  possessed  of  an  income  of  £70  a  year 
derived  from  property  devised  to  her  for  life  and  then  to 
her  children  by  an  uncle  ;  and  Edward  Shaokel  had  no 
meana  except  that  he  made  about  £60  a  year  by  his 
oocapation  of  a  rent  collector.  They  had  six  children  to 
aopport. 

MacSwinney,  for  Mr.  and  Mrs.  Shackel.— The  word 
"  abeolute  "  shows  that  the  legacy  is  for  the  separate  use 
of  Mrs.  Shackel :  Seton  on  Decrees,  4th  ed.,  p.  690  ;  In 
re  Tarsey's  Trusts,  14  W.  K.  474,  L.  R.  1  Eq.  561. 
[Kjlt,  J. — That  does  not  make  it  separate  estate.  You 
most  have  something  to  show  that  she  is  to  take  it  apart 
from  her  husband.] 

itforten,  Q.G.,  and  F.  Hawkins,  for  the  executors.^ 
The  husband  is  a  debtor  to  the  testator's  estate  and 
Bttimot  claim  payment  of  the  legacy  without  paying  the 
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debt.  That  the  legacy  is  to  the  wife  does  not  matter,  as 
it  is  by  law  payable  to  him ;  it  is  really  a  gift  to  him. 
It  has  been, reduced  into  possession  by  his  making  a 
claim  for  it,  and  she  has  no  right  to  a  settlement.  Her 
equity  only  arose  when  the  claim  was  made :  Bousfield 
▼.  Lawford,  11  W.  B.  842, 1  De  G.  J.  &  8.  459  ;  Osborn 
T.  Morgan,  9  Hare,  432 ;  Knight  ▼.  Knight,  22  W.  B. 
792,  L.  B.  18  Eq.  487 ;  Banking  ▼.  Barnard,  5  Mad. 
32;  Oarr  ▼.  Taylor,  10  Ves.  574;  Lady  Elibank  ▼. 
Montolieu,  5  Ves.  737;  InreBatchdofs  Estate,  21  W.  B. 
901,  L.  B.  16  Eq.  481;  Ex  parte  O'Ferrall,  1  G.  &  J. 
347;  McGormick^,Garneit,2Vf.B.,  154,  408,  2  Sm. 
k  G.  37,  5  De  G.  M.  &  G.  278 ;  McMahon  t.  Burchell,  3 
Hare,  97,  5  Ibid.,  322 ;  In  re  GordwelVs  Estate,  23 
W.  B  826,  L.  B.  20  Eq.  644 ;  Burrough  ▼.  Moss,  10 
B.  &  0.  558;  Hall  ▼.  HiU,  1  Dr.  &  V7ar.  94,  109. 

MacSwinney,  for  Mrs.  Shackel.— It  is  an  equitable 
ohose  in  action,  and  there  has  been  no  reduction  Into 
possession.  Mr.  Sbackel  can  do  very  little  to  support 
bis  wife,  and  she  is  entitled  to  a  settlement  out  of  this 
share.  The  husband's  debts  cannot  be  set  off  agaiust 
her  legacy:  Taunton  ▼.  Morrie,  27  W.  B.  718,  11 
Oh.  D.  779. 

Bowden,  for  another  married  daughter  whose  legacy 
was  settled,  and  whose  husband  also  owed  a  debt  to  the 
testator's  estate. 

Kat,  J.— This  case  raises  a  difSoult  question  of  law. 
The  facts  I  understand  to  be  shortly  these.  The  testa- 
tor gives  his  residuary  property  upon  trust  to  convert 
and  divide  the  proceeds  between  certain  persons,  one  of 
whom,  being  his  daughter,  was  then  a  married  woman. 
That  direction  was  subject  to  a  preceding  tenancy  for 
life  which  has  now  ceased.  The  husband  and  wife  are 
both  living.  There  was  no  settlement  made  upon  their 
marriage.  The  husband  is,  according  to  the  evidence, 
in  business,  which  produces  a  very  small  income ;  and 
the  husband  and  wife  have  six  children ;  the  only  other 
property  of  the  wife  being  the  sum  of  £70  a  year,  as  to 
which  I  am  not  told  whether  it  is  settled  to  her  separate 
use  or  not,  to  which  she  is  entitled  under  another  will 
for  her  life. 

Now,  first  of  all,   the  husband  is  indebted   to  the 
testator  in  a  sum  of  some  £750,  which  is  very  much 
more    than    the    share  of    the    residue    which    is    so 
bequeathed  in  trust  for  the  wife  ;  and  the  first  ques- 
tion here  is,  whether  the  exeoutorr>  of  the  testator  have 
a  right  to  set  off  that  debt  due  from  the  husband  to  the 
estate  of  the  testator  against  the  provision  made  for  the 
wife  P  Now,  as  to  that,  the  cases  have  determined  that  there 
does  exist  such  a  right  of  retainer.  In  Banking  v.  Barnard, 
where  there  was  a  legacy  of  £1,000  to  the  wife  of  John 
Anderson,  and  John  Anderson  was  indebted  to  the  testator 
in  a  sum  of  £27,000,  and  he  had  become  bankrupt  after 
the  death  of  the  testator,  the  question  was  whether  that 
large  debt  could  be  retained  as  against  the  legacy  to  his 
wife.     The  Vice-Ohancellor,  Sir  John  Leach,  says:— 
*'  My  present  impression  is,  that  this  legacy  might  have 
been  retained  by  the  executors  if  there  had  been  no 
bankruptcy,  and  that  the  assignees  can  only  staud  in 
the  situation  of  the  bankrupt,  but  I  will  look  into  the 
cases."     Then  at  a  later  date  he    says  this  :^**  The 
view  I  take  of  this  point  is  confirmed  on  looking  into 
the  cases.      In  Jejfs    v.    Wood,  2nd  Peere  Williams, 
128,   the    judgment    of    Sir   J.    Jekyll    is    in    strict 
conformity  with  the  opinion  which  I  before  expressed, 
that  a  legacy  to  the  wife  is  at  law  a  legacy  to  the  hus- 
band ;    but   in  equity  it    is    subject    to    a   claim  of 
the  wife  for  a  proTision  out  of  it  for  herself  and  her 
children.    This  lady  has  died  without  asserting  such  a 
claim ;  and  the  legacy,  being  discharged  of  her  equity, 
would  have  become  the  absolute  property  of  the  hus- 
band if  there  had  been  no  bankruptcy.    It  is  clear  that 
as  against  the  husband  the  executors  of  the  testatrix 
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would  have  had  a  right  to  satisfy  the  legacy  by  writing 
off  80  rnuoh  of  the  debt  due  from  the  huaband  to  the 
estate  of  the  testatriz,  and  they  must  have  the  same 
right  against  the  assignees  of  the  husband." 

I  take  it,  therefore,  to  be  perfectly  well  settled  that, 
as  against  the  right  of  the  husband  in  the  legacy 
given  to  his  wife,  the  ezeoutors  of  the  testator  may  set 
ofl  the  debt  due  from  the  husband  to  the  testator  in  his 
lifetime. 

Then  arises  the  queetion,  supposing  the  wife  to  assert 
her  equity  to  a  settlement,  the  property  being  such  as 
she  could  assert  her  equity  against  or  in  respect  of,  does 
the  equity  precede  this  right  of  retainer,  or  does  the 
right  of  retainer  precede  the  equity  P  The  argument  is 
this,  and  it  is  well  founded  in  many  of  its  propositions. 
An  equi^  to  a  settlement  arises  when  the  husband 
makes  a  claim  to  the  property.  Upon  his  making  the 
claim  to  the  property  he  is  compelled  to  do  equity,  and 
if  the  wife  is  not  properly  provided  for,  the  court,  at  the 
instance  of  the  wife,  will  direct  a  settlement  of  all  her 
property^  or  a  part  of  the  property,  according  to  the 
circumstances,  upon  her  and  her  children.  It  is  said 
that  the  equity  only  arises  when  the  claim  is  made. 
Well,  that  has  been  modified  in  some  of  the  recent 
cases,  as  we  know,  because  now  the  wife  is  enabled,  in  a 
court  of  equity,  to  assert  that  equity.  She  may  herself 
take  proceedings  to  assert  the  equity,  and  even  when 
the  claim  is  made  by  the  husband.  That  has  been 
asserted  in  many  cases,  and  was  expressly  decided  in  the 
caseof  Woriham  ▼•Pem5ef<on,lDe G.ftSm.  644,  amongst 
others.  The  argument  thezetoe  is,  that  as,  according 
to  the  dedsion  in  Otlom  ▼.  Morgan^  the  right  to  an 
equity  to  a  settlement  really  only  arises  when  a  daim  is 
made  to  tha  fund,  the  husband,  in  this  case,  would  be 
prevented  from  making  a  claim  by  this  right  of  retainer 
against  him;  but  I  think  there  is  a  fallacy  in  that 
argument ;  because,  of  course,  the  right  of  retainer  may 
or  may  not  be  exercised.  The  husband  may  make  his 
claim  and  then  the  wife  may  say,  <*I  assert  my  right 
to  an  equity  to  a  settlement."  Then  the  executors  may 
say,  we  on  our  part,  as  against  anything  belonging  to 
the  husband,  assert  our  right,  as  against  the  husband,  to 
be  paid  the  debt  which  he  owed  to  the  estate  of  the 
testator. 

However,  that  is  a  matter  which  has  been  the  subject 
of  many  dedsions.  I  have  here  the  book  which  is  always 
looked  to  in  cases  of  this  kind^namely,  "  Williams  on 
Executors,*'  and  at  p.  1214  of  the  6th  edition  I  find 
that  it  is  stated  thus :— '<  At  law  a  legacy  to  the  wife  is 
a  legacy  to  the  husband ;  but  in  equity,  where  a  legacy 
is  given  to  a  married  woman,  it  is  subject  to  a  claim 
of  the  wife  for  a  provision  out  of  it  for  herself  and  her 
diildren.'*  Then  the  oaaeof  Lady  Elibanh  v.  Moniolieu 
is  cited,  where  it  is  stated  in  this  way:— <*  Upon  the 
bill  of  a  married  woman  entitled  to  a  share  of  the 
personal  estate  as  one  of  the  next  of  kin  of  the  intestate 
against  her  husband  and  the  administrator,  the  latter 
olaimbig  to  retain  towards  satisfaction  of  a  debt  by  bond 
from  the  husband  to  him,  it  was  dedared  that  he  was 
not  entitled  to  retain,  but  that  the  plaintiff's  share  was 
subject  to  a  farther  provision  in  favour  of  her  and  her 
children;  the  settlement  upon  her  marriage  being 
inadequate  to  the  fortune  she  then  possessed,  and  it  was 
referred  to  the  master  to  see  a  proper  settlement  made 
on  her  and  her  children,  regard  behig  had  to  the  extent 
of  her  fortune  and  the  settlement  already  made  upon 
her.** 

The  case  that  is  exactly  in  point  is  the  case  of  Chur 
V.  Tayhr^  where  the  mite  claimed  under  her  equity  a 
settlement  out  of  an  interest  arising  to  her  as 
next  of  kin ;  and  the  administrator  of  the  intestate 
against  whose  estate  she  made  the  daim  sought  to  set 
off  a  debt  from  the  husband  to  the  intestate's  estate. 
There  had  bean  in  that  case  a  settlement  Iqr  the  husband 
in  consideration  of  the  fortune  or  fortunes  whidi  he 


would  have  or  receive  upon  his  marriage.    The  Ktfle* 
ment  was  an  ante-nuptUd  setUement  expressed  to  be  hi 
consideration  of  the  fortune   or    fortunes  wUdi  tha 
husband  would  have  or  recdva  upon  his  mani^  vitk 
the  intended  wife,  and  he  made  a  settiement  oippaty 
of  his  own.    This  property  accrued  after  the  wkige 
to  the  wife,  and  the  Master  of  the  Bolls,  Sir  flBiui 
Grant,  in  giving  his  judgment,  said:— '* The  dnb(ii 
this  case    is  whether  the  husband  ought  to  bi «» 
sidered  a  purchaser  of  the  whole  fortune  of  hie  vib« 
only  of  that  which  he  was  actually  to  reoelTe  vift  Ut 
at  the  marriage.    If  he  was  a  purchaser  of  the  vkfe 
she  is  not  entitied  to  any  provision  out  of  what  te 
since  accrued;  if  he  was  not  a  purchaser  of  the  vhob, 
she  will,  by  the  rule  of  the  court,  be  entitled  to  m  ad- 
ditional provision  out  of  that  additional  fortune.  Tka 
rule  Is   established  that  to  make  the  husband  i  pin* 
chaser  of  the  whole  the  settiement  must  elthsc  expna  a 
dearly  import  that  intention.    This  settiement  doeiirt 
express  that  intention  or  dearly  import  it,  ssdtti 
meaning  seems  to  be  that  the  husband  should  tsks  odj 
what  was  to  become  his  immediately  upon  the  nuuiiig& 
It  is  not  alleged  that  the  provision  to  be  msde  for  hi 
was  more  than  adequate  to  that  fortune.    With  nfiri 
to  the  daim  of  set  ofl  made  by  the  adminietratrix  rf 
Taylor,  upon  the  ground  that  the  ptaintilfs  httibsad  n 
indebted  to  the  estate  of  the  intestate,  whatever  tat 
troversy  there  might  have  been  upon  the  right  d  Ik 
husband  to  sue  in  his  own  name  for  the  legal  eiioM  it 
cuHon  of  hii  wife,  he  could  not  sue  for  tins  fond  vfthoii 
joining  her ;  and  if  he  had  obtained  a  decrso  for  it  ii 
her  Ufe  and  died  before  he  hadredooed  ithitc  posMdfli 
it  wonld  have  survived.    This  is  a  case  thsfsfon  ii 
which  there  can   be  no    set  off  for  the  debt  d  tti 
husband."    In  this  case  the  bill  was  filed  by  the  miiirf 
woman,  seeking  aotivdy  to  have  the  setttMaent  of  tti 
property  made.    As  far  as  I  can  gather,  the  ksihiii 
was  living,  and  his  assignees  were  parties  to  the  » 
tion. 

Then  the  matter  came  before  Lord  Selboas^  «h« 
mtting  for  the  Master  of  the  Bolls,  in  the  etmolUn 
BatchehTf  and  there,  according  to  the  margiasl  wk^J^ 
was  this  :— >**  A  married  woman,  whoae  husband  wu  » 
debted  to  a  testator,  having  become  entitied  iuid«  ^ 
will  to  a  legacy  in  reverdon  not  Umited  to  her  Mf^ 
use.  Joined  with  her  husband  in  aaaigning  it  toLt* 
value,  by  deed  duly  executed  and  admowledged  bf^ 
under  20  ft  SI  Vict  c  67  "—that  is,  MaUn's  Aet.  "^ 
the  reversion  falling  in  the  executors  of  the  tk^ 
daimed  to  be  entitied  to  retain  the  amomit  of  the  d# 
and  of  the  legM^.  Hdd,  that  there  was  no  right  ofi^ 
tainer,  and  that  L.  must  be  paid  in  fnIL" 

Lord  Sdbome  said  this:  "The  generd  hv  of  At 
court  is  that  a  legatee  who  is  also  debtor  to  thet» 
tator's  estate  cannot  (unless  an  intention  that  beehsv 
do  so  is  manifested  by  the  will)  daim  payawat  of  m 
legacy  without  paying  the  debt,  and  therdhia  thit  w 
executors  may,  in  such  a  ease,  retain  the  debt  est  if  |* 
legacy  when  payable.  It  may  be  observed  (*yi  "j 
Edward  Vanghan  WfUiama  In  his  work  on  ths  I^^ 
Executors)  that  the  term  set  off  ia  soaievhsl  tai>0* 
rately  used  in  cases  of  this  kind.  Tkt  pnper  ii»^ 
that  expression  seems  applicable  only  to  the  a^ 
demand  of  debtor  and  creditor.  A  ri^t  of  this  jjf^ 
is  rather  a  right  to  pay  out  of  the  fund  inhaodtti^ 
right  of  set-off.  And  such  a  right  of  payment  m^ 
aiJae  where  there  is  a  right  to  recdve  the  dstt  mk^ 
paid;  and  the  legapy  or  fund 
ment  of  that  debt  must  be  payabl( 
to  receive  the  debt  A  legacy  givi 
but  payable  by  law  to  her  husband,  is  in  it* 


recdve  the  debt  «  »* 

so  to  be  appUtdiig 

ablebytheporeos^^ 

given  to  a  mariid  ^2 

knaK*n4        {«    111    III  ^^ 


position  for  this  purpose  as  a  legacy  to  tiieh*^^^, 
self.  Inasmuch,  however,  as  the  husband's  >4p' ^ 
ject  to  the  wife's  ohanoe  of  aurvivoidiJp  as  M*^ 
legacy  ia  revenkmary,  and  to  har  equity  toa^^ 
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when  it  beoomea  Tested  in  poaaeaaion  daring  the  marriage, 
the  right  of  retainer  for  the  haaband'a  debt  is  alao  anb- 
Jeet  to  those  righta,  and  it  would  aeem  to  be  most  oon- 
aistent  with  soand  principle  that  every  right  and  power 
of  the  wife,  as  diatinot  from  her  husband,  ought  in  auch 
a  oaae  to  prevail  over  the  claim  of  retaioer  for  her  hue- 
band's  debt" 

I  therefore  do  not  hesitate  to  hold,  as  to  that  right  of 
retainer,  that  the  equity  to  a  settlement  is  prior  to  the 
right  of  retainer  by  the  executor  in  respect  of  the  hua« 
band's  debt,  and  X  confess  my  own  opinion  goes  the  same 
way  completely ;  because,  after  all,  although  it  is  said 
that  the  legacy  to  the  wife  is  a  legacy  to  the  husband  at 
law,  yet  the  huaband's  right  ia  atrictly  limited.  The 
legacy  la  a  legacy  to  the  wife ;  the  huaband  takea  it  iu 
right  of  the  wife;  and,  in  a  case  like  thia,  it  ia  clear,  aa 
waa  pointed  out  in  one  of  the  judgmenta  I  have  just 
read,  that  the  husband  could  only  aue  for  it  joining  the 
wife.  Of  courae  I  am  dealing  with  thia  caae  aa  a  caae 
which  does  not  come  within  the  Married  Women's  Prop- 
erty Act.  I  am  told  it  doea  not.  If  the  wife  dies 
before  the  husband  reduced  it  into  poaaession  I  think  it 
ia  equally  dear  the  huaband  muaC  take  out  admiuiatra- 
tion.  Therefore  it  aeems  to  me  to  be  reasonable  to  say 
that  the  right  of  the  wife  is  a  right,  as  between  her  and 
the  husband,  which  attaches  before  the  right  of  retainer 
againat  the  husband  on  the  part  of  the  executors  and 
adminiatrators  of  the  deceaaed,  from  whom  and  from 
whoae  bounty  the  wife  derives  this  advantage. 

Therefore  I  must  hold  that  the  right  of  retainer  in 
this  caae  ia  aubject  to  the  wlfe'a  equity  to  a  settlement 
Of  course  it  would  be  perfectly  valid  and  muat  be 
enforced  as  againat  any  pttt  of  this  fund  which  belonged 
to  the  husband. 

Then  the  question  ariaes  how  much  of   thia  fund 

ought,  under  the  ciroumatences,  to  be  settled?    The 

droumstances,  as  I  understand  them,  are  these :   The 

wife  is  entitled  to  some  £70  a  year  for  her  life  under  a 

provision  made  for  her  by  someone  else;  it  does  not 

appear  (as  I  have  before  said)  whether  for  her  aeparate 

use  or  not.    There  waa  no  settlement  upon  the  marriage. 

There  are  six  children  of  the  marriage.    The  wife  has 

been  for  some  years  partially  paralysed,  and  the  husband 

is  a  man  in  a  very  small  way  of  business ;  he  seems  to 

beiadelMed  to  this  testator^s  eatato  to  the  amount  of 

£725,  which  there  doea  not  appear  to  be  much  chance 

of  his  bdng  able  to  pay,  as  he  is  making,  it  is  said,  only 

acne  £00  a  year  by  his  business.    I  must  look,  no 

donbt,  at  aU  the  circumstances,  and  I  do  not  forget, 

amongst  those  circumstances,  that  whatever  may  be 

settled  in  this  caae  upon  the  wife  will  dimfaiish  to  that 

extent  the  fund  which  will  be  coming  to  the  other 

residuary  legatees.    Her  claim  really  is  a  daim  which 

will  affect  them  considerably.     But,  upon  the  whole, 

not  disregarding  that  droumstance,  I  think  that  I  muat 

order  £600  of  this  fund  to  be  settled  upon  the  wife,  and 

I  direct  it  to  be  settled  in  this  way.    The  settlement 

will  be  made  by  the  declaration  of  the  court  now: 

Declare  that  £500  of  this  fund  ought  to  be  setded  fbr 

the  separate  use  of  this  married  woman,  without  power 

of  antidpation,  and  after  her  death  the  capital  to  her 

children  as  she  may  appoint  by  wQl,  and,  in  default  of 

appointment^  to  the  children  who,  being  sons,  may  attain 

the  age  of  twenty*one  years  or,  being  daughters,  may 

attain  that  age  or  marry  ;  in  defult  of  such  children,  of 

oourse,  the  fund  would  bdong  to  the  wife.  .  As  to  the 

Tcat  of  the  fund,  if  there  be  any  remaining,  it  ought  to 

be  applied,  in  my  opinion,  for  the  benefit  of  the  other 

reddnary  legatees,  and  ought  to  be  retained  by  the 

executors  and  applied  by  them  for  the  benefit  of  the 

other  reriduary  legatees,  excluding  the  wife. 

I  believe  that  ia  all.    The  fund  may  be  paid  into 

court  if  it  is  thought  deairable  that  it  ahould  be  ao,  or 

the  trustees  may  retain  it  in  thdr  hands  on  those  trusts. 

There  is  one  thingl  have  omitted  to  mention  in  giving 


Judgmenf.  I  ought  to  have  noticed  the  oaae  of  Knight 
V.  Knight,  before  Hall,  V.a,  which  aeems  at  first  alght 
to  be  contrary  to  those  authorities  of  Carr  v.  Taylor 
and  In  re  BaJtchdor  which  I  have  dted.  In  that  caae  of 
Knight  v.  Knight  the  debt  wbioh  it  was  sought  to  aet 
off  waa  a  debt  due  from  the  husband  aa  executor.  He 
himaelf  waa  the  executor,  and  received  aaseteof  the  deceased 
testator  who  had  given  the  legacy  to  his  wife.  He 
being  indebted  as  executor,  the  wife  sought  to  have  her 
legacy  neverthdess  settled  upon  her,  and  it  was  held 
that  no  equity  to  a  settlement  arose.  Theae  other  cases 
were  not  cited  there,  but  I  cannot  for  a  moment  imagine 
that  they  were  not  present  to  the  mind  of  such  an 
accomplished  judge  as  Hall,  V.O.,  and  therefore  I  pre- 
sume that  he  thought  that  some  difference  must  have 
arisen  from  the  fact  that  the  debt  iu  that  case  was  not  a 
debt  due  to  the  testator  in  his  lifetime,  and  waa  a  debt 
due  from  the  husband  as  executor  of  the  testator.  At 
preaent  I  do  not  appredate  the  difference  myadf,  but  I 
cannot  treat  it  at  all  as  an  authori^  which  would  in  any 
way  overrule  the  cases  of  Owrr  v.  Taylor  and  In  rs 
BakihdoT^  both  of  which  cases  were  dedded  before  it 

Solidtors,  Bmp^  Lane,  4b  Ch. ;  ManhaU  A  HasUp, 
for  BeaU  db  Martin,  Beading;  SoameB,  Sdufardi^  df 
Jonei. 


Chan.  Div.l  t««- i« 

Ohltty.J.  f  JuneW. 

In  re  "Rvll^  Bashbut,  and  Wbsi   Binnra  Sail* 

WAT  aud  Book  Go.  (a.) 
jRailway  eampany-^Surplua  landi^-- Debenture  holders — 

EaUvfay  OompanitB  Act,  1867  (30  &  31  Fiet.  c  127), 

S.23. 

The  dehenture'holden  of  a  railway  wmpany  have  no 
lien  on  the  eurplui  landi  of  a  railway  company  under 
section  23  of  the  Railway  Oompanioe  Aet,  1867,  and 
have  no  priority  in  respect  thereof  over  other  creditore. 

Adjourned  summons. 

This  aummona  was  adjourned  into  court  in  order  to 
determine  whether  the  debenture  holders  of  the  above- 
named  company  were,  under  the  terms  of  the  23rd 
section*  of  the  Railway  Ck>mpanies  Act,  1867  (30  ft  31 
Vict,  c  127),  entitled  to  a  Uen  on  the  surplus  lauds  of 
the  company,  and  therefore  entitled  to  priority  over 

*  Section  23.— All  money  borrowed,  or  to  be  borrowed, 
by  a  company  "  on  mortgage  or  bond  or  debenture  stock 
under  the  provisions  of  any  Act  authoriring  the  bor- 
rowing thereof  shall  have  priority  against  the  company, 
and  the  property  from  time  to  time  of  the  company, 
over  all  other  daims  on  account  of  any  debte  incurred 
or  engagemente  entered  into  by  them  after  the  pasaing 
of  this  Act:  Prorided  always  that  this  priority  shall 
not  affect  any  daim  against  the  company  in  respect  of 
any  rent-charge  granted,  or  to  be  granted,  by  them  in 
pursuance  of  the  Lands  Clauses  OonsoUdation  Act, 
1845,  or  the  Lands  Glauses  Gonsolidation  Acta  Amend- 
ment Act,  IdOO,  or  in  respect  of  any  rent  or  siun 
reserved  by  or  payable  under  any  lease  granted  or  made 
to  the  company  by  any  person  in  pursuance  of  any  Act 
rdating  to  the  company  which  Is  entitled  to  rank  in 
priority  to  or  pari  passu  with  the  interest  or  diridends 
on  the  mortgages,  bonds,  and  debenture  stock;  nor 
shall  anything  herdnbefore  contained  affect  any  ddm 
for  land  taken,  used,  or  oocupied  by  the  company  for 
the  purposes  of  the  railway,  or  injurioudy  affected  by 
the  construction  thereof,  or  by  the  exerdse  of  any 
powers  conferred  on  the  company." 

(a,)  Beported  by  A.  D.  Maolabui»  Bsq.»  BarriataT-at* 
Law« 
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High  Oovn. 


other  creditors  in  respect  of  saoh  lands  or  the  procoedB 
of  sale  repreeenting  the  same. 

Oertain  jadgment  creditors  of  the  Hull  and  Barnsley, 
&0.,  Go,  presented  a  petition  in  the  matter  of  that 
company  and  of  the  Company  Aots,  1880,  1885,  and 
1886,  and  of  the  Railway  Companies  Act,  1867.  On  the 
6th  of  January,  1887,  an  order  was  made  appointing 
the  persons  therein  named  recelTers  and  managers,  and 
directing  an  inquiry  whether  there  were  any  other,  and, 
if  any,  what,  debts  of  the  said  company,  and  whether 
the  same,  or  any,  and,  if  any,  which  of  them,  were 
incumbrances  or  charges  on  the  undertaking  or  the  tolls 
and  moneys  arising  out  of  the  same,  or  any  and  what 
part  of  the  same  respectiToly,  and  how  the  same  respec- 
tlTely  were  created,  and  what  were  the  rights  and 
priorities  of  the  persons  for  the  time  being  interested 
therein. 

Default  had  been  made  by  the  company  in  payment 
of  the  moneys  secured  by  the  debentures  of  the  com- 
pany, and  the  debenture  holders  obtained  leave  to 
attend  the  proceedings  under  the  order  of  the  6th  of 
January,  1887,  and  then  took  out  a  summons  asking  for 
a  declaration  that  they  were  entitled  to  a  lien  on  the 
company's  surplus  lands,  or  on  the  moneys  representing 
the  same,  in  priority  to  the  claims  of  all  other  creditors 
of  the  company. 

The  debenture  Was  in  the  form  of  the  mortgage  deed 
which  is  set  out  in  schedule  G.  to  the  Companies  Glauses 
Act,  1845  (8  Vict.  c.  16). 

.  Chcidtvyck  ffealey,  for  the  debenture  holdors,  referred 
to  Gardner  ▼•  London,  Chatham,  and  Dover  Railway 
€fo.  (No.  1),  15  W.  H.  8S5,  L.  B.  2  Gh.  App.  201,  and 
to  section  23  of  the  Bailway  Companies  Act,  1867. 

Beginald  Bray,  for  the  judgment  creditors. 

Chittt,  J.,  after  stating  the  circumstances  aboTe 
mentioned,  continued  as  follows:  —  The  debenture 
holders  come  forward  and  say  they  are  within  the 
inquiry,  and  have  either  a  lien,  a  charge,  or  an  incum- 
brance  upon  the  superflaous  lands.  The  mere  statement 
of  that  appears,  after  the  case  of  Gardner  t. 
London,  Chatham,  and  Dover  Bailway  Co.  (No.  1), 
startling;  but  Mr  .Ghadwyck  Healey  is  bound  to 
admit  that,  after  Oardner^a  caae,  as  a  general  proposition, 
the  debenture  holders — by  which  I  mean  those  who  have 
a  coyenant  or  an  obligation  to  recei?e  payment,  in  other 
words,  a  statutory  mortgage  on  the  undertaking  itself — 
have  BO  lien  or  charge  oi  incumbrance  on  the  super- 
fluous lands.  That  is  the  position  from  which  Mr. 
Ghadwyck  Healey  started.  He  has  brought  before  me 
the  23rd  seotion  of  the  Railway  Companies  Act,  1867, 
and  on  that  he  founds  an  argument,  relying  on  the  words 
of  tho  section  as  creating  a  charge  in  faTour  of  the 
debenture  holders.  I  have  read  the  section  tbroagh, 
and  I  am  not  satisfied  that  I  am  at  the  present  moment  in 
the  position  to  say  exactly  what  the  section  does  mean,  or 
to  give  a  judicial  determination  as  to  its  scope  and  effect. 
But  all  I  have  to  do  is  to  say  whether  this  particular 
claim  is  within  the  section^  and  it  appears  to  me  that 
there  are  no  words  to  justify  the  court  in  holding  that 
the  section  has  created  that  which  did  not  exist  before — 
▼iz.,  a  specific  lien  upon  the  superfluous  lands  in  favour 
of  debenture  holders  who  had  no  such  lien  apart 
from  the  section.  The  words  are,  *'  All  money  borrowed, 
or  to  be  borrowed,  by  a  company  on  mortgage  or  bond 
or  debenture  stock  under  the  provieions  of  any  Act 
authorizing  the  borrowing  thereof  shall  have  priority 
against  the  company,  and  the  property  from  time  to  time 
of  the  company,  over  all  other  claims  on  account  of  any 
debts  incurred  or  engagements  entered  into  by  them 
after  the  passing  of  this  Act."  Then  there  are  certain 
provisions  which  I  do  not  read  now.  The  enactment, 
therefore,  in  that  seotion  confers  a  priority;  but  it 
appears  to  me  there  is  Involved  in  that  some  existing 


charge  or  lien.    At  any  rate,  whether  that  ii  eoinetor 
not,  words  which  only  say  there  shall  be  a  priori^  an 
not  sufficient  to  create  a  charge,  and  I  do  not  tlMttii 
the  meaning  of  the  Legislature,  whatever  the  tmapo- 
sition  of  this  seotion  may  be,  because,  if  it  iii^  the 
charge  would  attach  to  the  superfluous  lands  tinBebo^ 
and  the  company  never  could  deal  with  the  Bopslam 
lands.    That  difficulty  was    seen    by    Mr.  Cbiiifek 
Healey,  who  endeavoured  to  take  some  partioulu  fk 
at  the  time  at  which  he  said  his  charge  (uiing  step* 
ous  term  of  argument  which  counsel  must  havs  noon 
to  sometimes)  crystallized— when  the  judgmsntcndilR 
asserted  his  right  as  against  the  surplus  Isndi.  Iten 
were  other  equally  ingenious  and  subtle  suggeBtioBi,btt 
none  of  them  have  any  foundation  whatever  in  th«  )u- 
guage  of  the  section  itself.    Then,  not  aocepttng  fas 
argument — in  fact,  rejecting  his  argument— that  then 
is  8  specific  lien  or  charge,  he  seems  to  me  to  b«  oifcsde 
the  order,  because  it  is  only  an  inquiry  as  to  what  tn 
the  liens. 

But  Mr.  Ghadwyck  Healey  contends  in  some  w«y  « 
other,  when  the  court  had  in  its  hands  the  proeeeaiof 
the  sale  of  the  superfluous  lands  sold  at  the  instance  i 
the  judgment  creditors,  who  have  a  right  to  hate  Ik 
land  sold  under  the  Act,  and  to  tM  paid,  subject,  tf 
course,  to  any  prior  Hens,  charges,  or  incnmbraaoei,^ 
was  administering  an  estate,  and  that  be  had  a  rigfct, 
as  he  said,  to  be  paid.  I  cannot  find  that  in  the 
section.  I  can  flnd  nothing  that  will  justify  tint, 
which  is,  to  my  mind,  a  very  ingenious  suggestioii.  I 
have  not  pret3nded  to  give  anything  like  an  exbaustin 
interpretation  of  the  section  itself,  which  I  leave  to  i 
future  occasion,  should  the  seotion  be  ever  subnutted  to 
judicial  construction  again,  but  the  substance  of  ■! 
judgment  is  that  this  is  not  a  prior  security  of  tk 
debenture  holders. 

Solicitors,  Speneer  WhUehead,  foe  MUward  A  (k. 
Birmingham;  BTargrov&dt  Co, 


Chan.  Div.  )  j-j-ji 

Kekewich,  J.  (  ^ 

QooDDBir  V.  G0L£9.  (a.) 

Mortgage^Glehe^Partiet  toforedoewre  adumr^P^'^ 

The  vicar  of  a  parish  mortgaged  pari  of  <*<lg 
under  the  potoere  of  a  statute  giving  ovmen  of  W» 
interests  in  land  power  to  charge  the  ooato  of  etfi* 
improvements  on  the  land.  The  mortgagee  drwi^* 
action  for  payment^  or  foreclosure,  or  sale.  ^ 

Held,  that  the  patron,  having  no  interest  in  ^ /^ 
hut  only  in  the  right  of  appointment  to  the  cure  o/fom 
need  not  be  joined  as  a  party  to  the  action* 

Trial  of  action. 

The  plaintiffs  were  the  executors  of  0.  GL  Goodd* 
the  mortgagee  under  an  indenture  of  mortgags  * 
November  3, 1862,  made  in  pursuance  of  the  powencj 
f  erred  on  "  owners  of  a  limited  interest "  in  I^bOm^  ^ 
«  The  Landowners'  West  of  England  and  Sooth  W 
Land  Drainage  and  Inolosure  Oompanies  Act,  jW!- 
between  the  Rev.  Thomas  Fitzherbert,  vicar  of  *^ 
Magna,  in  the  county  of  Somerset,  of  the  flfst  P"^ 
Landowners*  West  of  England  and  South  ^•J*^ 
Drainage  and  Inolosure  Co.,  of  the  second  JA^ 
0.  C.  Goodden,  of  the  third  part,  whereby^'J 
berbert  charged  the  lands  therein  mentioned,  W<g; 
of  the  glebe  of  the  parish  of  MarstonMagna,  viAwT 
ment  of  £493  7s.  6d.,  which  had  been  appUediav*^ 
tlon  of  drainage  works  and  improvements  ^^'^^tmjt 
interest  was  psid  by  T.  Fitzherbert  nnta  his  daft^^ 

(a.)  Reported  by  J.  W.  Gbxio,  Esq-,  B«n«a^^ 
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when  the  defendaat,  the  present  vicar,  became  posaessed 
of  the  lands  in  qnestion.  Interest  fell  into  arrear,  and 
this  action  was  brought  for  payment  of  principal  and 
interest,  and,  in  default,  foreclosure  or  sale.  The 
defendant  alleged  that  the  patrous  of  the  living,  the 
dean  and  chapter  of  the  church  of  the  Holy  Trinity  at 
Bristol,  ought  to  have  been  made  parties. 
The  defendant  did  not  appear  at  the  trial. 

Ctuiy  for  the  plaintiffs. — ^The  patron  of  the  living  has 
no  interest  in  the  glebe,  and  is,  therefore,  not  a  neces- 
sary party  to  this  action,  his  only  right  being  to  appoint 
to  the  core  of  souls.  In  an  analogous  case— jS^otiis^ 
Widom*  Fund  ▼•  Craig,  80  W.  B.  364,  SO  Ob.  B.  208 
— ^it  was  held  that  the  Ecclesiastical  Commissioners  were 
Bot  necessary  parties  to  an  action  of  a  similar  character  to 
tills;  and  in  Adand  ▼.  Napl^on,  an  unreported 
case  before  Chitty,  J.,  it  was  decided  that  a  vicar  is  the 
*<  owner  of  a  limited  interest  in  land  "  within  the  mean- 
ing of  this  Act. 

Kbxbwich,  J. — ^I  think  the  case  cited  by  Mr.  Oust  of 
Acfand  ▼.  Napleton  is  directly  in  point  as  to  whether 
the  Ticar  is  an  owner  of  a  limited  interest  within  the 
meaning  of  the  Act.  I  also  agree  with  him  that  the 
patron  of  the  living  is  not  a  necessary  party  to  a  suit  for 
foreclosare  of  the  glebe.  There  will|  therefore,  be  the 
usual  foreclosure  decree,  with  costs. 

Solicitors  for  the  plaintiffs,  Newman^  Paynter,  A  Co. 


Q.  B.  Div.  (Cave  and  WQls,  JJ.)  Jane  20,  27. 

In  re  Shsffield  Pebhanent  BuiLBiNa  Socibtt. 
JEJx  parte  Watson,  (a.) 

Building  eociety  —  Advance  to,  before  aequiaiiion  of 
borrowing  powere^-^  Attempted  eompromise  a/ter^-' 
Loan  to  pay  off  invalid  claim — Betoppeh 

J.  W.  Unt  money  to  a  building  eoeiety,  tohich  had  no 

horr owing  powerey  on  the  promissory  notes  of  tJie  directors* 

Hie  rfpresentaiive  demanded  repayment  of  the  amount^ 

but  eventually  agreed  to  refrain  from  proceedings,  the 

director e  giving  him  a  loan  certificate  under  seal  of  the 

society  for  the  sum  advanced.    After  the  loan  and  before 

ihe  demand  for  repayment,  the  society  obtained  borrow^ 

ing  powers.     The  society  was  wound  up,  and  the  reprC' 

senUUive  of  J.  IF.  daimed  to  rank  as  a  creditor  against 

the  assets  of  the  society.     The  county  court  Judge  dis- 

allotjoed  his  daim. 

Meld,  that  the  socidy  was  not  estopped  from  disputing 
Ihe  ^aim ;  that  no  compromise  had  been  established^ 
nnd  that  the  transadion  with  the  representative  of  J.  W,, 
Mfiff  *n  fad  an  advance  to  pay  off  an  inv<ilid  daim, 
was  illegal;  and  that  the  county  court  fudge  was  right, 

App«*l  from  the  dedsion  of  the  county  court  Judge  of 
Sheffield,  holding  that  the  claim  of  the  appellant  ought 
lot  to  be  allowed  to  rank  as  a  debt  against  the  assets  of 
aba  Sbeffleld  Pennanent  Benefit  Society,  now  being  wound 
tp  under  a  sapervirion  order  made  on  the  9  th  of 
Decsember,  1886. 

The  society  was  established  in  1863,  and  as  at  first 
xnuatitnted  had  no  power  to  borrow.  In  1868  John 
Vsitcon  lent  the  society  iS200  on  a  promissory  note  pay- 
.ble  three  months  after  demand.  Shortly  afterwards  he 
ent  the  society  a  further  sum  of  £1,000  on  a  similar 
ote  payable  six  months  after  demand.  On  the  2l8t  of 
oiiey  1876,  the  rules  were  altered,  and  the  society 
centred  borrowing  powers  to  alimit^  extent.  In  1884 
oho-  ^Watson  died  intestate,  and  letten  of  administration 
f ere  granted  to  the  present  appellant.  On  the  29th  of 
^^oeBober,  1884,  the  administrator  required  the  sodetj 

(a.)   Jteported  by  A.  H.  Tonn,  Esq.,  Barrister*at-Law. 


to  repay  the  moaey  advanced  by  the  intestate.  Several 
interviews  took  place  between  the  solicitor  of  the 
administrator  and  the  secretary  of  the  society  with  rafer- 
ence  to  the  repayment  of  the  £1,200,  and  ultimately,  on 
the  22nd  of  August,  1885,  the  administrator  agreed  to 
refrain  from  instituting  proceedings  against  the  society 
for  the  repayment  of  the  loan,  on  the  directors  giving 
him  a  deposit  note  for  the  amount.  On  the  2nd  of 
October,  1885,  the  directors  gave  the  appellant  a  deposit 
note  for  the  £1,200  dated  the  1st  of  July,  1885.  Ou  the 
29th  of  October,  1886,  the  appellant,  in  accordance  with 
the  terms  of  the  deposit  note,  gave  the  society  three 
months'  notice  to  pay  off  the  amount.  The  applloatlou 
to  the  county  coart  Judge  was  made  by  the  liqaidators 
of  the  society,  who  asked  for  directions  whether  this 
claim  should  or  should  not  be  allowed  by  them  as  a 
debt  owing  by  the  society.  The  judge  held  that  the 
claim  could  not  be  aUowed. 

BuchUy,  Q.(7.,and  Robeon,  for  Watton.^The  certifi- 
cate, being  signed  by  the  directors  and  sealed,  is  binding 
on  the  sodety.  The  arrangement  by  which  Watson  took 
the  certificate  instead  of  suing  for  bts  money  is  a  good 
consideration*  There  was,  in  fact,  a  compromise  of  his 
claim,  and  the  company  is  estopped  from  disputing  it. 
The  directors  had  full  powers  to  compromise  claims. 

They  referred  to  Hill  v.  Manchester  Waterworks  Co,, 
2  B.  &  Ad.  544 ;  Horton  v.  Westminster  Improvement 
Commissioners,  7  Ex.  780  ;  Batti^s  case,  26  W.  R.  441, 
8  Ch.  D.  834. 

Upjohn,  for  the  liquidator.— The  only  right  the 
depositor  hod  in  this  case  was  to  sue  the  directors  on 
the  debt  or  for  breach  of  warranty  or  else,  as  against  the 
society,  to  follow  the  money.  There  was  no  consideration 
for  any  compromiae,  and  in  fact  there  was  none. 

He  cited  Blackburn  Building  Society  v.  Cunliffs 
Brookes  (No.  2),  29  Ch.  D.  902,  34  W.  R.  Dig.  25  ; 
Cook  V.  Wright,  1  B.  &  S.  569;  Southall  v.  Btgg, 
20  L.  J.  0.  P.  146 ;  Fountains  v.  Carnarvon  Railway 
Co.,  16  W.  B.  476,  L.  R.  6  Eq.  316. 

Buckley,  Q.C,  in  reply,  referred  to  Ex  parts 
Chippendale,  In  re  German  Mining  Co.,  2  W.  R.  643, 
4  Be  G.  M.  &  G.  19, 51. 

Cur.  adv.  vuH. 

June  27. — Oatb,  J.,  after  stating  the  facte  of  the 
case  as  above  set  out,  continued  :^Mr.  Buckley,  for 
the  appellant,  contended  that,  as  the  deposit  note  was 
under  the  seal  of  the  society,  the  society  wss  estopped 
from  disputing  its  vslldity,  and  for  this  position  he  cited 
Hill  v.  Manchester  and  Salford  Waterworks,  and 
fforton  V.  Westminster  Improvement  Commissioners. 
But  it  is  well  established  that  a  corporate  body  cannot 
be  estopped  by  deed  or  otherwise  from  showing  that  it 
had  no  power  to  do  that  which  it  purports  to  have 
done:  Fairtitle  v.  Gilbert,  2  T.  R.  169;  and  there  is 
nothing  in  the  cases  cited  inconsistent  with  this  doc- 
trine. Secondly,  it  was  urged  that  the  borrower,  even 
if  he  had  no  vidid  debt,  was  entitled  to  stand  in  the 
place  of  those  whose  claims  against  the  society  had 
been  satisfied  out  of  his  money,  and  that  he  there- 
fore had  a  valid  claim  against  the  society  for  something 
at  all  events  which  the  directors  had  authority  to  com- 
promise by  giving  him  the  deposit  not 3  in  question. 
The  answer  to  this  contention  is,  that  it  does  not 
represent  what  actually  took  place.  The  directors 
never  intended  to  compromise  a  doubtful  claim.  Tbey 
recognized  the  promissory  notes  given  to  John  Wat^oti  as 
constitntingvaliddaims  against  thesociety,  which.  In  fact, 
they  were  not,  and  then  gave  the  deposit  note  In  ques« 
tion  in  exchange  for  the  promissory  notes,  or,  in  other 
words,  they  issued  the  deposit  note  to  discharge  a  non- 
existent liability.  Henoeit  if  clear  that  the  result  of 
the  transaction  was  that  a  deposit  note  was  given  in 
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conildoration  of  the  discharge  of  an  inyalid  debt.  The 
sooietyy  if  the  deposit  note  were  held  good,  would  be 
£1,200  worse  by  the  tranBaction.  How  can  that  be  re- 
garded as  a  harrowing  transaction  F  It  seems  clear 
that  a  deposit  note  gi? en  under  such  circumstances  can 
have  no  greater  Talidity  than  the  alleged  debt  for 
which  it  is  substituted.  In  the  obserTations  of  Lord 
Selbome  in  the  Blackhum  Building  Society  ▼•  BrookB  Jk 
Co.f  a  passage  was  cited  to  us  from  the  Judgment  of 
Wood,  V.O.,  in  Fountaine  ▼.  Carmarthen  Eailway  Co,, 
in  which  that  learned  judge  is  reported  to  have  said 
that  Mr.  Week's  debenture  was  void  ah  iniiio,  and  the 
directors  did  not,  as  they  ought  to  have  done,  put  him 
in  a  proper  position  by  issuing  to  him  a  new  debenture. 
I  am  unable  to  understand  the  words  '*  as  they  ought 
to  have  done,"  or  to  reconcile  them  with  the  decision  of 
the  Oourt  of  Appeal  in  the  Blackhum  Building  Society 
▼.  Bro€ik$f  which,  as  a  decision  of  the  Oourt  of  Appeal, 
is  binding  upon  us,  and,  in  my  Judgment,  goyems  this 
case.  Lastly,  it  was  said  that  the  claim  of  the  appel- 
lant might  be  supported  on  the  grounds  taken  in  Em 
parte  Chippendale,  In  re  Oerman  Mining  Co*  It  is 
unnecessary  to  go  into  the  facts  of  that  case.  They  are 
entirely  different  from  the  facts  of  the  case  before  us ; 
and  the  doctrine  laid  down  there  is  quite  inapplicable 
here.  In  my  Judgment  the  decision  of  the  court  below 
must  be  upheld,  and  the  appeal  dismissed. 

Wills,  J.— In  the  year  1868,  the  society  being  an 
unincorporated  building  society,  and  having,  therefore, 
no  power  to  borrow,  nevertheless  had  borrowed  £1,200 
from  John  Watson,  which  was  secured  upon  notes  of  tbo 
directors,  to  be  repaid  out  of  the  funds  of  the  society. 
The  result  was  that  the  lender  had  no  recourse  against 
the  society  to  recover  the  money  lent,  but  had  a  right  to 
trace  it  and  daim  the  securities  in  which  it  coidd  be 
shown  to'  have  been  invested,  or  to  be  repaid  such 
portions  as  could  be  shown  to  have  been  expended  in 
satisfying  the  lawful  liabilities  of  the  society.     In  the 
year  1876  the  society  was  incorporated  under  37  A  38 
Vict.  c.  42,  and  acquired  a  power  to  borrow,  and  in  1885 
the  transaction  took  place  which  is  now  impeached. 
The  administrator  of  the  lender  gave  up  the  notes  of  the 
directors  which  were  his  security  and  took  in  place  of 
them  the  loan  note  of  the  sodefy — an  instrument  good 
in  form  and  constituting,  if  valid,  an  obligation  on  the 
part  of  the  society  to  pay  £1,200  to  the  present  appel- 
lant personally.    I  take  this  to  be  equivalent  to  the 
payment  by  the  society  of  £1,200  to  the  appellant  as 
personal  representative  of  the  original  lender  and  the 
advance  of  £1,200  by  the  appellant  to  the  society.    The 
question  is  whether,  under  such  circumstances,  an  action 
will  lie  for  the  £1,200  so  advanced.    No  question  arises 
at  present  as  to  whether  the  statutory  limit  of  amount 
was  exceeded  when  the  foregoing    arrangement    was 
made.    It  was  strenuously  argued  that  the  loan  note  of 
the  society  under  its  seal  (affixed  with  all  due  formalities], 
which  stated  that  the  money  was  lent  by  the  appellant 
on  the  day  the  instrument  bears  date,  creates  an  estoppel 
which  prevents  the  society  from  now  saying  that  the 
money  was  lent,  not  then,  but  on  an  earlier  date,  and 
that,  if  so,  as  the  advance  was  made  when  they  had 
power  to  borrow,  the  appellant's  case  is  made  out.    It 
if  ill  be  seen  that  in  the  view  I  take  this  proposition  does 
not  help  the  appellant.    The  only  estoppel  suggested  is 
one  that  would  oblige  us  to  treat  the  money  as  lent  at 
the  date  of  the  instrument;  and  as  I  start  with  the 
proposition  that  the  transaction    is  the  equivalent  of 
two,  one  of  which  consisted  in  an  advance  of  £1,200  by 
the  appellant,  the  estoppel  carries  his  case  no  farther. 
The  objection  to  the  appellant's  case  lies  much  deeper* 
It  is  that  you  must  take  the  whole  transaction  together 
and  see  whether  it  can  stand.    You  cannot  take  one 
half  of  it  only  and  say  that  because  ff  that  stood  by 
itself  (and  was,  therefore,  somsthlng  very  different  from 


what  it  really  was)  it  would  be  good,  it  csa  laiMl 
when  considered  as  part  of  a  larger  whole.   It  the  vbok 
transaction   to  which  the  appe^nt  and  the  dbvetei 
were  parties  was  illegal,  it  is  quite  immateriiltf  vlut 
machinery  it  was  carried  out,  and  if  both  tlwaBtnd* 
ing  parties,  with  full  and  equal  knowledge  of  thmtan/ 
facts,  concurred  in  a  transaction  the  effect  8iidA|Ktcf 
which  was  to  make  an  illegal  appropriation  of  taki 
the  society,  such  a  dealing  cannot  be  tsksa  to  fm, 
and  one  half  of  it  be  treated  apift  from  the  cthtt.  Iita 
it  make  any  difference  that  the  parties  aatsd,  n  ftiyii 
in  this  case,  with  p«rfeot  good  faith.    Thsj  SN  Vmk 
by  the  law,  though  they  did  not  understand  it  B  Ha 
be  once  understood  it  seeau  to  me  that  a  few  loidin 
sufficient  to  dispose  of  this  case.    It  is  not  mnmt 
here  to  resort  to  the  mle  laid   down  ia  Clspbi. 
BruniUfiek  Building  Soeidy,  29  W.  B.  163, 599,6a  Kfi. 
696,  to  the  effect  that  persons  dealing  with  aooipaB- 
tion  having  a  limited  power  of  borrowhig  snpstipii 
inquiry  whether  that  limit  is  being  exosedsd.  h  thi 
transaction  all  the  facts  were  equally  known  to  boft 
parties,  and  its  object  was  that  which  is  iti  esMstU 
vio^-viz.,  that  the  money  was  borrowed  for  the  p 
pose  of  repaying  a  loan  illegally  contacted,  ndl 
the  payment  of  which,  as  a  loan,  the  fudi  dk 
society  could  not  be  legally  applied.    If  tUs  te  li 
true  result  of  the  facts  it  is  dear  that  the  oosM 
belongs  to  a  class  to  which  effect  cannot  he  gba 
by  a  court  of   justice,  however  innooent  the  piitis 
may  have  been  of  any  fraudulent  or  immorsl  motia. 
They  intended  to  do  a  thing  which  was  agiiBit  ik 
law. 

The  only  authority  cited  which  gives  any  csuBtasMi 
to  such  a  daim  is  Fountaine  v.  Carmarthen  Boiilw^^ 
In  that  case  a  Mr.  Weeks  had  lent  a  sum  of  mooeja 
debenture  to  the  defendant  company.  At  the  time  M 
he  did  so  thdr  borrowing  powers  were  already  eaoeedii 
Page- Wood,  V.O.,  hdd  that  this  debenture  was  loii' 
initio,  and  added:  *'Tbe  direotoia  did  not,  tf  tt9 
ought  to  have  done^  put  him  in  a  proper  posittae  If 
issuing  to  him  a  new  debenture."  I  see  no  sabsw 
distinction  between  issuing  a  new  debenture  to  nfha 
a  void  one^which  would  have  amounted  to  aps]ai>' 
of  the  void  debenture  by  the  money  freshly  honoin^ 
and  the  present  case,  and  if  the  ohiter  didtan  d  ^ 
learned  Yice-Ghancellor  lie  right  the  diracton  b  * 
present  case  did  only  what  they  ought  to  ban  M 
and  the  loan  note  of  1885  was  good.  But  qaeitiav* 
this  kind  have  been  very  much  discussed  since  tai» 
I  do  not  think  it  possible  to  reconcile  the  viewv^ 
sented  with  the  later  decisions  of  the  Oourt  of  AflA 
nor,  I  must  add,  with  sound  legal  prindplea  t* 
directors  ought  to  have  issued  a  fresh  debeoUudP* 
the  company  became  legally  capable  of  boiiofiafr|K 
exchange  for  one  which  did  not  bind  the  compsByi  AC 
certainly  would  have  been  at  liberty  to  pay  the  cqM 
debt  out  of  the  funds  of  the  company,  nd  yetflkj 
exactly  what  the  Oourt  of  Appeal,  in  The  Bkdm^ 
Building  Society  v.  Brooke  A  Co.,  hdd  coddiww 
done.  It  is  impossible  to  reoondle  the  didum  d  M 
Wood,  V.O.,  with  the  very  explidt  statwneBtrf ■ 
grounds  upon  which  the  Oourt  of  Appeal  ^"J*! 
dedsion  in  that  case.  Mr.  Buckley  soggeslad  tlv* 
the  Blackhum  eaee  the  ndio  decidendi  wsi  ifc^^g' 
bankers  had  paid  themsdves,  and  that  it  real^M^J 
to  nothing  more  than  a  decision  that  Clayief*^^ 


M,  however,  ttst^ 
be  to  hddBMkW 


Mer.  572,  did  not  apply.  To  hold, 
ton'ecaee  did  not  apply  would 
same  effect  as  the  Judgment  of  the  Ooort  < 
But  it  is  dear  that  the  decision  went  upon  soi 
teohnical  ground,  but  upon  the  broad  and  ^^^ 
principle  that  where  the  payment  was  b^yoad  ifrP 
scope  of  the  authority  of  the  diiecton,  sad  w|^^ 
person  receiving  the  payment  had  full  means  ^"Jj 
had  he  appreciated  the  fact  that  ft  was  so,  thci*^^ 
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paid  ooald  not  be  held  by  the  redpient  bat  mtiet  be  re- 
paid. 

That  ease  appears  to  me  to  be  deoiaive  of  the  present. 
If  it  would  hate  been  unlawful  for  the  direotou  to  pay 
the  money  originally  lent  to  them,  how  oould  it  be 
lawful  for  them  and  the  appellant  to  make  a  binding 
agreement  that  they  should  repay  him  money  he  was 
lending  to  them  for  the  express  purpose  of  making  an 
unlawful  application  of  itP  and  what  does  it  matter 
with  what  forms  and  solemnitiee  such  a  transaction  was 
carried  out  ? 

It  was  sought  to  support  the  transaction  as  a  com- 
promise by  which  the  appellant,  as  administratory  gave 

I  np  his  right  to  follow  the  original  £1»200  if  he  could, 
and  claim  the  benefit  of  any  securities  upon  which  it 
was  invested  or  the  repayment  of  such  portions  of  it  as 
he  oould  show  to  have  been  applied  in  payment  of  the 
legal  liabilities  of  the  society.  I  am  not  prepared  to  say 
that  such  a  compromise  might  not  be  supported*  The 
answer  to  the  argument  is  that  the  facts  disprove  it. 
The  transaction  of  1885,  moreover,  must  be  taken  as  a 

j  whole  so  far  as  the  society  is  concerned,  and  whatever 
rights  the  appellant,  as  administrator,  bad  agafaut  the 
funds  of  the  society  remaia,  except  in  so  far  as  they  may 
be  afEected  by  lapse  of  time.  Though  the  result  is  to  be 
regretted,  the  decision  of  the  county  court  judge  must  be 
upheld. 

Appeal  diimiiBed, 

Solicitors  for  the  appellant,  Wynne  cfe  Co.,  for  A, 
Taylor^  Sheifield. 

Solicitors  for  the  respondent,  Frior^  Churchy  A 
Adams,  for  H.  BranUey  dh  W.  H.  FoeUr,  ShefAeld. 


Q.  B.  Div.  (Gave  and  Wills,  J  J.)  Jane  21, 23. 

'  SlAIEB  V.  MlTOB,    &C.,    OF  BmUTLET.    (n.) 

t      Compuliory   payment  —  Bight  to  recover   hack   over-' 
I  payment^TTater  rate  cutesied  on  "  groH   rental  " 

iniead  of  "  rateable  value  " — Action  for  difference 
I  '       overpaid* 

The  de/endanti,  ae  eanitary  authority  for  the  horough 
of  B,,  hoia  demanded  from  the  plaintiffs  and  the  plaintiff 
had  paid,  a  water  rent  of  £8  16a.  4of.,  eueh  rate  being 
ccdculaied  on  the  ** groee  rental"  of  the  plaintife 
premieea.  The  plaintiff,  contending  that  such  rate  ought 
to  have  been  assessed  on  the  *' rateable  value"  only^ 
hrouglU  an  action  in  the  county  court  to  recover  the 
difference  so  overpaid.  The  defendants  had  no  power  to 
distrain  for  the  rate,  but  they  had  a  power  to  stop  the 
water  supply  for  non-payment;  they  had  not  tttopped 
the  water  supply,  and  h<td  not  threatened  to  do  so. 

The  county  court  Judge  held  that  tfie  payment  was  not 
a  voluntary  one,  and  could  be  recovered  b<»ek,  on  the 
ground  that  the  defendants  T^d  a  pouter  to  etop  the  water 
supply. 

Held,  that  the  payment  was  a  voluntary  one,  and  could 
not  be  recovered  back. 

Appeal,  on  behalf  of  the  defendants,  from  the  county 
court  of  Lancashire,  holden  at  Burnley. 

The  action  was  brought  by  the  plaintiff  to  recover 
from  the  defendants,  who  were  the  sanitary  authority 
for  the  borough  of  Burnley,  the  sum  of  £1  lis.  6d., 
which  he  alleged  he  bad  paid  under  compulsion.  In 
respect  of  a  water  rent  due  in  respect  of  certain  houses 
belonging  to  the  plaintiff. 

The  GorporatioQ,  as  such  sanitary  authority,  were 
entitled,  under  their  private  Acts,  to  charge  a  water  rent 
at  the  rate  of  five  per  cent,  per  annum  on  the  **  annual 
value.'*    They  had  for  some  years  previously  adopted  as 

^a.)  Beported  by  Sir  Bhbbston  Bakbb,  Barrister*at-Law. 


their  basis  of  valuation  the  "  gross  rental  "  of  premises^ 
but  about  the  end  of  the  year  1887  they  had  altered 
their  basis  of  calculation  from  the  '*  gross  rental "  to  the 
''rateable  value,"  believing  that  that  was  what  tbey 
were  entitled  to  as  the  '*  annual  value.** 

The  water  rent  for  the  quarter  ending  the  25th  of 
December,  1887,  demanded  by  the  defondantS|  and  paid 
by  the  plaintiff,  was  £8  15s.  4d.,  such  sum  being  five 
per  cent,  on  the  *'  gross  rental "  of  the  premises.  The 
plaintiff  contended  that  the  rate  ought  to  have  been 
assessed,  not  on  the  **  gross  rental,''  but  on  the  ''  rate- 
able value"  of  the  premises,  in  which  case  the  rate 
would  have  been  £7  3b.  lOd.  The  plaintiff  had  paid  the 
larger  sum,  and  now  brought  the  present  action  in  the 
county  court  to  recover  the  dlfferendB  so  overpaid. 

Two  points  arose  in  this  case — first,  whether  the  pay- 
ment made  by  the  plaintiff  was,  under  the  circumstances, 
a  compulsory  payment,  so  as  to  entitle  the  plaintiff  to 
recover  the  difference  overpaid,  and,  secondly,  whether, 
on  the  construction  of  the  spedal  Acts  relathig  to  the 
borough — viz.,  the  Burnley  Borough  Improvement  Acts, 
1871  and  1883,  section  68  of  the  Waterworks  Glauses 
Act,  1847,  was  incorporated  into  the  local  Acts,  so  as  to 
make  the  determination  of  the  dispute  as  to  "  annual 
value  **  of  the  premises  by  two  Justices  a  condition  pre- 
cedent to  the  right  to  bring  the  action. 

The  learned  county  court  Judge  held  that,  as  the  cor- 
poration had  the  power  to  stop  the  water  supply  for 
non-payment  of  the  water  rent,  the  payment  by  the 
plaintiff  was  not  a  voluntary  payment,  and  oould,  there- 
fore, be  recovered  back. 

He  also  held,  on  the  constrnotion  of  the  special  Acts, 
that  section  68  of  the  Waterworks  Olames  Act,  1847, 
was  not  incorporated. 

This  second  point  depended  altogether  on  the  sections 
of  the  special  Acts. 

The  corporation  had  power  to  stop  the  water  supply 
for  non-payment  of  the  water  rent,  but  in  this  case  they 
had  not  done  so,  and  had  not  threatened  to  do  so. 

They  also  had  a  power  to  distrain  for  the  water  rent 
if  the  amount  did  not  exceed  20s.  a  quarter,  which, 
therefore,  did  not  apply  to  the  present  case. 

Henn  CoUins,  Q.O.,  and  Sutton,  for  the  appellants.^ 
Hie  question  is  whether,  under  the  circumstances  found 
by  the  county  court  Judge,  there  is  any  evidence  of 
compulsion,  so  as  to  enable  the  plaintiff  to  recover  the 
money  back.  The  Judge  negatived  any  sort  of  oompul- 
flion,  except  a  kind  of  constructive  compulsion,  which  a 
person  would  be  under  who  is  liable  to  have  legal  pro- 
cess issued  against  him.  The  Judge  says  the  corporation 
have  tlie  power  to  stop  the  water  supply,  and  therefore 
he  held  that  the  payment  was  not  a  voluntary  one. 
The  bare  point  of  law  is  whether  the  power  to  Initiate 
legal  proceedings  renders  the  payment  a  compuliory 
one.  There  was  no  compulsion  here  of  such  a  kiud  as 
to  entitie  the  plaintiff  to  recover  this  sum  back. 


PhUbrick,  Q,0,,  for  the  respondent.*-This  case  falls 
within  the  principle  of  mon^  demanded  aa  being  due 
under  an  Act  of  Parliament.  The  doctrine  was  discussed 
in  the  cases  of  Hooper  v.  Mayor,  Ac,  of  Exeter,  66  L.  J.  Q. 
B.  457, 85  W.  B.  Big.  134,  and  Steele  v.  WiUiame,  8  Bz. 
625.  In  the  former  case,  where  the  corporation  had 
exacted  harbour  dues  from  the  plaintiff  under  their 
local  Act  in  respect  of  exempted  articles,  and  the 
plaintiff  had  paid  in  ignorance  of  the  exemption,  it  was 
held  that  the  plaintiff  was  entitled  to  recover  the  money 
so  paid.  The  same  principle  was  laid  down  in  the  latter 
case.  So  that  when  the  charge  is  regulated  by  Act  of 
Parliament  these  cases  show  that  the  payment  cannot 
be  voluntary.  There  was  a  power  to  distrain  if  the 
rate  was  under  208.  a  quarter,  it  the  rate  were  above 
that  amount  the  corporation  could  summon  the  person 
before  Justices  when  execution  oould  be  issued. 
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BlOH  COUBT* 


WiMDHAK  V.  BaINTON. 


High  Gorn. 


Oatb»  J. — This  is  an  appeal  from  Burnley  Cbontj 
Oonrt,  in  an  action  which  the  plaintiff  brought  to 
reooTcr  an  overpajment  made  by  him,  and  on  the  appeal 
before  us  two  points  hare  been  taken — first,  that  the 
plaiutiff  could  not  recover,  as  he  had  not  complied  with 
a  condition  precedent  of  havlDg  the  dispute  as  to  the 
"annual  value"  determined  by  two  justices, and,  secondly, 
that  the  payment  was  a  voluntary  payment,  and  could 
not  be  recovered  back. 

The  learned  county  court  Judge  held  that  the  pay- 
ment was  not  a  voluntary  one,  on  the  ground  that  the 
corporation  had  power  to  stop  the  water  supply  for  non- 
payment of  the  rent.  There  is  no  case  cited  which  lays 
it  down  that  a  payment  made  under  these  circumstances 
is  a  compulsory  one  ;  it  it  were  otherwise,  no  payment 
of  rent  to  a  landlord  would  be  a  voluntary  payment. 
The  plaintiff,  in  the  court  below,  elected  not  to  give 
evidence,  but  relied  on  the  power  of  the  corporation  to 
stop  the  water  supply.  In  that  point  he  was  wrong,  and 
he  is  not  at  liberty  to  come  here  and  take  a  point  not 
taken  below.  I  think,  therefore,  that  this  payment 
was  a  voluntary  payment,  and  that  it  cannot  be 
recovered  back,  so  that  on  this  point  this  appeal  must  be 
allowed.  [The  learned  judge  then  dealt  with  the 
second  point,  and  held  that  section  68^  of  the  Water- 
works Clauses  Act  was  not  incorporated  with  the  special 
Acts,  on  this  point  upholding  the  county  court  Judge.] 

Wills,  J.<— I  am  of  the  same  opinion.  In  my  opinion 
this  was  a  voluntary  payment.  The  respondent  gave 
way,  and  paid  the  larger  sum  claimed.  It  appears  to  me 
that  it  is  idle  to  say  that  there  was  anything  like  duress, 
or  even  a  threat.  It  is  simply  the  ordinary  case  of  a 
man  raising  a  contention  when  a  demand  is  made  on 
him.  This  is  not  sulfloient  to  constitute  duress  so  as  to 
prevent  the  payment  being  a  voluntary  payment.  It 
seems  to  mcy  therefore,  that  the  contention  of  the 
appellants  on  this  ground  is  well  founded,  and  that  on 
that  point  this  appeal  must  succeed.  [The  learned 
judge  then  held  that  as  to  the  second  point  the  county 
court  Judge  was  right.] 

Appeal  alloufedf  vfithout  coaU.  Judgment  for  the 
defendanU, 

Solicitors,  Sharpe,  Farhere,  Pritchard,  ds  Sharpen 
for  Sauihern,  Burnley;  A.  B.  Creek^  yi*R.,  for  A.  B. 
Creekf  Burnley. 


Q.  B.  Div.  (lianisty  and  Stephen,  JJ.)  June  8. 

VnTOHAM  V.  Bainton.  (a.) 

C09U — Evidence — Preparati<m/cr  trial — Diecontintianee 
lefere  noffea  of  trial— Ord.  65,  r.  27  (9). 

Rule  9  of  the  "  Speeial  AUowancee  "  in  the  ecaU  of 
1875  enahlie  the  mastery  in  hie  discretion^  to  allow  the 
costs  of  evidence  obtained  by  a  defendant^  though  the 
plaintiff  discontinues  his  cuition  before  notice  of  trial. 

This  was  an  application  by  the  defendants  in  the  action 
for  an  order  for  a  review  of  taxation  referred  to  the 
court  by  Oave,  J. 

The  costs  in  question  had  been  incurred  by  the 
defendants  before  a  notice  of  trial  had  been  served  on 
them  by  the  plaintiff.  The  action  had  been  brought  by 
the  plidntiff  against  the  defepdants,  who  were  drainage 
oommisiioners,  to  recover  damages  lor  injury  to  his 
banks,  alleged  to  have  been  caused  by  their  drainage 
operations.  The  plaintiff  discontinued  the  action  before 
notice  of  trial  had  been  served  on  the  defendants.  The 
expenses  of  ascertaining  the  state  of  the  banks  were  the 
costs  now  sought  to  be  recovered. 

By  Old.  65,  r.  27  (9),  it  is  ordered:  "  As  to  evidence, 

(flf.)  Beported  by  A.  H.  Tonn,  Esq.,  Barrister-at-Law. 


such  reasonable  charges  and  expenses  as  appest  tobm 
been  properly  incurred  in  procuring  evidence  nd  flie 
attendance  of  witnesses  are  to  be  allowed." 

Sutton,  for  the  defendants. — ^Tbe  evidence  m  pn- 
dently  procured,  and  the  master  has  disentioa,  nder 
ord.  65,  r.  27  (9),  though  it  was  not  the  paefo 
formerly,  to  allow  costs  of  such  evidence.  SoMa  S 
and  38  show  that  a  wide  discretion  was  intended  ti  \t 
given  to  the  taxing  master.  Such  costs  are  allowii 
the  Chancery  Division. 

He  referred  to  Harrison  v.  Leutner,  29  W.  B.  393,11 
Oh.  D.  559 ;  MacTdey  v.  ChUUngwortK  25  W.  B.  650,1 
C.  P.  1).  273 ;  TurnhvUl  v.  Jansm,  26  W.  B.  815,3  C 
P.  D.  264. 

Adand,  for  the  plaintiff.»The  old  praetue  m 
founded  on  the  reasonable  ground  that  costs  wtModj 
payable  to  indemnify  the  successful  party  for  bis  eipeaM 
reasonably  incurred.  Ourfiav.Pla^t,  16 CRN. &4«5, 
12  W.  B.  0.  L.  Dig.  134,  is  an  authority  for  ike  impo- 
sition that  such  costs  as  these  cannot  be  ooniidfted  to 
have  been  reasonably  Incurred.  Sub-rule  87  of  hlcy! 
reserrea  the  old  practice  where  not  inconsistent  with  (ki 
new.  In  sub-rule  9  evidence  must  be  taken  to  nai 
evidence  used  at  the  trial.  In  the  esses  cited  i&tli 
Common  Pleas  the  causes  went  to  trial. 

Kamistt,  J.— This  was  an  application  to  us  to  oife 
the  master  to  review  his  taxation  of  a  bill  of  coati.  Tit 
question  raised  is  whether  the  master  has,  since  ths  set 
rules  have  come  into  force,  a  discretion  to  allow  ooiUii 
respect  of  matters  which,  in  the  result,  are  mstten  o( 
evidence.  The  costs  in  question  were^  no  doubt)  vt 
allowed  under  the  old  practice.  The  intentioD  of  Aa 
framers  of  these  new  rules  was  to  give  a  wide  diMn* 
tionary  power  to  the  taxing  masters,  so  as  to  cuhb 
them  to  give  costs  for  expenses  reasonably  iDeomi 
which  were  formerly  withhold.  The  question  tani « 
snb-rule  9  of  rule  27.  Is  Ur.  Adand  right  in  gliisg  1 
narrow  construction  to  the  word  *'  evidence*'  tbere  wi 
so  as  to  make  it  applicable  only  to  evidence  sdwil 
given  F  It  is  certainly  not  so  limited  in  woidi,tti 
there  Is  no  limitation  in  terms  as  to  expensss  inenni 
after  notice  of  trial  has  been  given  in  an  sotioo.  It 
seems  to  me  to  be  the  fair  and  reasonable  interpietitin 
of  the  rule  that  the  master  had  discretion  to  allow  (hM 
costs  if  they  were  necessarily  incurred  for  the  psq** 
of  ascertaining  what  was  to  be  set  up  hj  vtfd 
defence.  I  think  it  is  good  to  enconrage  psi(iMt> 
incur  a  reasonable  expense  in  order  to  arrive  stiflB* 
elusion  as  to  what  their  statement  of  defence  A^ 
allege.  No  doubt  the  cases  decided  in  the  ONit' 
Oommon  Fleas  did  go  to  trial,  but  I  do  not  tiiinkl^ 
fact  material. 

Stxphsn,  J.— I  am  of  the  same  opinion.  Befonlp 
no  costs  were  allowed  for  expenses  inonrred  befoiaoitiP> 
of  trial.  Theie  is  nothing  sud  in  the  new  nila  ■•  ^ 
such  a  limitation  of  the  word  **  etidence"  as  is  now  oi- 
tended  for,  which  seems  to  me  to  involve  the  iotnldo^ 
tion  of  words  not  found  in  the  rule.  Tbs  vorf 
"evidence"  is  used  in  many  senses,  and  I  dofioti* 
why  we  should  take  the  narrowest  oonstinction  hue,  ■* 
why  this  case  differs  from  .cases  where  evidence  ti  f^ 
cured  but  not  tendered  owing  to  the  aettlemeat  of  ^ 
action.    The  matter  must  go  back  to  the  master. 

Application  granted* 

Solicitors  for  the  plaintiff,  Lawrence  Qraham^(^ 

Solicitor  for  the  defendant,  A.  B.  (Mmant  f«  ^ 
ton,  Beverley. 


Vol.  XXXVI.     [Aug. 4, IMS.]     THE   WEEKLY  EEPORTEB. 


83S 


OOUIII  OF  ApPBAL.  HoBTOAOB  lN0UBAXOa  OOBPOBATIOK  V.  COMXBS.  OF  ImLAND  BbTBNUB.         ObUBT  OF  APPBAL, 


Cottft  of  Ayyeau 

From  Q.  B.  Div.  Jaly  84. 

MbsTOAes  Ihsusaitcx  CoBPOBiTioir  v.  Coxhiskiohbbb 
OF  Iflaiti)  BsYEiarB.  (a.) 

Ad,  1870  (83  4  84  Vid.  e.  91),  s.  49, 

An  Mtrument  which  woi  called  a  policy  of  imurancc 
and  which  gtaaranUed  to  the  accured  the  payment  of 
£100oiifA«  ISth  of  May,  1967,  provided  that,  if  the 
aeeundehoM  he  deeiroui  ai  any  time  of  turrendering 
the  policy,  he  ehould  he  allowed  the  surrender  value 
ikertof  ae  on  the  ISth  day  of  May  last  preceding  the 
date  of  Mi  notice  to  eurrender,  euch  value  to  he  fimtd 
awarding  to  certain  tahUe  for  the  time  being  in  force 
wilh  reference  to  eurrendere, 

Beld  {affirming  the  decfeion  of  the  Di? tolonal  Oonrt, 
ante,  p,  474,  80  Q,  B.  2>.  645),  that  the  imtrument  wae 
not  diargeahle  with  ctamp  duty  as  a  promiceory  note. 

Appeal  from  the  deciaion  of  a  difiaional  oourt  {ante, 
p.  474^  80  Q.  B.  D.  645)  on  a  special  oaae  stated  by  tbe 
oommlisionen* 

On  June  7, 1887,  an  unstamped  instrnment  was  pre- 
sented to  the  commiasionezs  nnder  seetlon  18  of  the 
Stamp  Aet,  1870.  The  material  part  of  the  instrnment 
was  as  foUows  :^> 

"The  Mortgage Insnranoe  Oorporatlon  (limited).  Amount 
insured  £100. 

*'  This  policy  of  insurance  witnesseth  that  whereas  W. 
Bldn  (who,  with  his  executors,  administrators,  and 
assigns,  is  hereinafter  called  the  assured)  is  desirous  of 
being  insured  by  the  corporation,  as  hereinafter  appear- 
ing, and  there  has  been  paid  to  the  oerporatlon  the  sum 
of  £9  178.  4d.,  being  the  agreed  premium  for  snoh 
assurance,  now  these  presents  witness  that  the  oorpora- 
tlon do  hereby  guarantee  to  the  assured  payment  of  the 
turn  of  £100  on  the  18th  day  of  May,  1967.  Provided 
that  if  the  assured  shall  be  desirous  at  any  time  of  sur- 
rendering this  polioy  the  corporation  will  allow  to  the 
naanred  the  surrender  value  thereof  as  on  the  18th  day  of 
May  last  preceding  the  date  of  his  notice  to  surrender, 
aneh  value  to  be  fixed  according  to  the  tables  of  the 
ooipontion  for  the  time  being  in  force  with  reference  to 
rarrenders. 

The  commissioners  considered  that  this  instrument 
waa  chargeable  with  stamp  duty  as  a  promissory  note, 
bnt  tbe  Divisional  Oourt  held  that  it  roquired  to  be 
ttaasped  as  an  agreement  and  not  as  a  promissory  note. 

The  commissioners  appealedL 

Sir  E.  Clarke,  B.G.,  and  A,  F.  Dtesy  {Bir  B.  E. 
Weheter,  A,Q.,  with  them),  for  the  appellanto. 

Sir  BenryJamci,  Q.C.  {MouUon,  Q.C.,  and  Beginald 
Brown  with  him),  for  the  respondent. 

The  ai<guments  were  the  same  as  in  tbe  court  below. 
Tbe  following  additional  case  was  cited :— OrottcA  v. 
CredU  Fonder,  81  W.  B.  946,  L.  B.  8  Q.  a  374. 

liord  EsHBB,  M.B. — I  should  be  sorry  to  be  supposed 
to  interfere  with  any  of  the  cases  which  have  been  cited. 
All  that  I  meant  to  say  in  the  case  of  Yeo  v.  Dawe,  S3 
W.  B.  739,  was  that  the  intention  of  the  parties  was  an 
element  in  considering  whether  a  document  was  a  pro- 
mUsory  note  or  not.  I  do  not  think  I  am  differing  in 
any  way  from  The  British  India  Steam  Navigation  Co. 
V.  Oommiuionere  of  Inland  Mtvenue,  29  W.  B.  610,  7 
Q.  B.  B.  165,  because  I  do  not  think  (hat  case  governs 
thif.  I  am  dearly  of  opinion  that  this  instrument  is  not 
a  promistory  note  within  the  meaning  of  section  49  of 

(a.)  Beported  by  A.  P.  Pzbcsval  Ebbp,  Efq.,  Barrister- 
at-Uw 


the  Stamp  Act,  1870.  By  that  section  the  term  pro- 
missory note  includes  any  document  except  a  bank  note 
containing  a  promise  to  pay  any  sum  of  money,  and 
although  by  the  latter  part  of  the  section,  notes  promising 
the  payment  of  any  sum  of  money  out  of  a  partionlar 
fund,  or  upon  any  condition  or  oontingenoy,  and  which 
would  therefore  not  be  promissory  notes  in  the  ordinary 
sense  of  the  term,  are  to  be  deemed,  for  the  purposes  of 
the  Aet,  to  be  promissory  notes,  yet  I  think  the  section 
oontemphites  a  promise  to  pay  a  certain  and  defined  sum 
of  money.  I  think  no  case  would  come  within  the  sec- 
tion in  which,  slthough  a  defined  sum  or  sums  is  or  are 
promised  to  be  paid,  yet  the  instrument  contains  stipule, 
tions  which  may  have  this  result:  that  under  certain 
conditions  an  undefined  and  unascertained  sum  may 
become  payable  instead  of  the  defined  sum  originally 
promised.  I  do  not  think  that  such  a  document  is  a 
promissory  note  within  the  section.  In  order  to  satisfy 
the  section  the  main  object  and  purpose  of  the  document 
must  be  a  promise  to  pay  an  ascertained  sum.  The  case 
of  Crouch  V.  Credit  Fonder  is  a  strong  authority  to 
show  that  such  a  document  as  that  before  us  is  not  a 
promissory  note  within  the  ordinary  meaning  of  the 
term.  I  think  it  is  not  within  -the  meaning  of  the  Act 
either.  The  decision  of  the  Divisional  Oourt  must  there- 
fore lie  afftrmed. 

LiHDLBT,  L.  J.— I  am  of  the  same  opinion.  Section  49 
is  one  of  a  group  of  sections  dealing  with  generically 
described  documente.  It  is  quite  obvious  that  certain 
documenta  which  are  not  negotiable  instruments  onme 
within  the  Act  and  have  to  be  stamped.  The  second 
part  of  section  49  distinctly  makes  instrumente  whioh 
would  not  be  promissory  notes,  in  the  ordinary  sense  of 
the  term,  promissory  notes  for  the  purpose  of  the  Aof. 
But  what  is  meant  by  the  earlier  part  of  the  seotion, 
that  a  promissory  note  is  to  include  any  document 
except  a  bank  note  containing  a  promise  to  pay  any 
sum  of  money  P  It  is  clear  that  those  words  must  not 
be  taken  literally,  or  many  things  would  be  included 
and  become  liable  to  be  stamped  which  were  never 
intended  to  be  included.  The  words  must  be  limited 
in  some  way.  I  think  that  there  must  be  a  promise  to 
pay  a  definite  and  ascertained  sum,  and  not  an  unascer- 
tained and  fiuctuatlng  sum,  and  the  instrument  must 
contain  no  more  than  this.  It  must  be  the  substance 
and  the  whole  contents  of  the  document.  It  must  be 
an  obligation  to  pay  a  certain  sum,  and  that  must  be  the 
only  obligation.  If  there  is  not  such  a  limitation 
almost  every  document  will  be  a  promissory  note  within 
the  meaning  of  the  Act.  The  instrument  before  us 
contains  a  great  deal  more  than  a  mere  promise  to  pay 
a  fixed  sum.  There  is  an  obligation  to  pay  an  unascer- 
tained sum  whenever  the  assured  wishes  it.  In  my 
opinion,  therefore,  the  document,  although  it  contains 
a  promise  to  pay  a  fixed  sum,  contains  so  much  more 
that  it  is  not  a  promissory  note  within  the  meaning  of 
section  49. 

BowBir,  L.J. — ^I  am  of  the  same  opinion.  The 
question  to  be  decided  is  whether  this  particular  instru- 
ment is  a  promissory  note  within  section  49  of  the 
Stamp  Act,  1870.  It  is  beyond  question  that  it  is  not  a 
promicsory  note  at  common  law.  I  do  not  think  that 
it  can  be  contended  that  section  49  is  to  be  construed  as 
including  in  the  term  promissory  note  every  document  of 
whatever  description  in  which  a  promise  to  pay  a  sum 
of  money  appears.  That  would  be  to  sweep  in 
thousands  of  documents  containing  elements  altogether 
foreign  to  the  idea  of  a  promissory  note.  In  my 
opinion  the  proper  interpretation  of  the  section  is  that 
the  words  mean  to  deal  with  and  indade  documents 
whose  contento  consist  substantially  of  a  promise  to  pay 
a  definite  sum  of  money  and  of  nothing  else.  Although 
.  the  second  part  of  the  seotion  brings  within  the  term 
I  *'  promissory  note "  documenta  which  would  not   l>e 
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Or.  OF  Appeal,        HnroBBsoir  v,  Fhutoit.— JfiasBT  v.  fiiTMBs  k  Ck>.  and  doKnvKiB  t  Oo«         Or.  <»  LnuL 


piozaisaorj  notes  in  the  ordidarj  aiflniflo«tioti  of  the 
ezpre08ion»  jet  t  tidnk  iliat  the  seofion  only  ooniem- 
plaies  dooaments  containing  notliing  bat  a  pi^miie  ie 
pay  a  definite  flbzh  of  money.  ^  i^htf  doonment  Wote  00, 
it  is  true,  dontains  a  ntomise  to  pay  £lOO  in  1967,  hui 
it  also  oontaina  an  obligation  to  pay,  at  any  time  that 
the  asenred  may  demana,  a  duotnlitinff  sam  in  respeot  oi 
the  sorrender  value  of  the  policy,  to.be  aacertalned 
according  to  certain  tables  Mich  tbe  corporation 
impliedly  undertake  to  kee^.  That  daotnatln^  anm 
may  thus  take,  the  p^e  of  the  deanlte  ^od  sab,  and« 
therefore,  t  think  tnia  dooament  is  not  k  promissoiy 
note,  t  do  not  think  any  of  tlie  odiste  tbat  have  been 
cited  to  ns  conflict  with  this  decieion. 

Appeal  dUmi$i€4i 

Solidttit   foir   the   appellalltif,    iSolielkiir   of  TnUfid 
Betfenue. 

Solicitors  for  tbe  respondents,  LinklaUr  df  Oo. 


From  Q.  B.  Biv.  July  19; 

HxNDBBSoir  V,  Pbestoit.  (a.) 

Fa^M  imprUonmeni^AeUon  agaifui  gwkr^^Ati  done 
in  cleditnc^  to  valid  warrant 

No  adion  will  lie  aaainii  (As  governor  of  a  gaol  fdf 
ads  done  in  obedience  to  a  Mid  warrant  pfoperly  iteued. 

Appeal  from  the  decision  of  a  dlTisional  ooart  (Ifanisty 
and  Stephen,  JJ.) 

The  Mtion  was  brought  against  the  governor  of  the 
Strangeways  Gaol  at  Hianchester  for  false  imprisonment* 
On  August  24|  1887,  the  plaintiff^  who  was  a  member 
of  the  Salvation  Army,  was  convicted  before  the  magis- 
trates in  petty  session  at  Boehdale  of  obstructing  i| 
certain  highway,  and  was  sentenced  to  a  flne  of  5s.  and 
costs  or,  in  default,  to  seven  days'  imprisonment* . 

The  flne  and  costs  not  having  )>een  paid,  and  there 
being  insuf&cient  goods  to  satisfy  distress,  the  plaintiff 
was  locked  up  in  the  police  cell  at  Boehdale  until  the 
S5tb,  when  he  was  taken,  undqr  a  warrant,  to  the 
Strangeways  Gku>l,  from  which  he  was  released  on 
August  31.  The  plaintiff  then  brought  this  a<}tion, 
contending  that  the  period  of  imprisonment  ought  to 
have  expired  on  August  80.     . 

The  Divisional  Ck>ar.t  entered  judgment  for  the  defen- 
dant on  the  points  of  law  raised  by  the  pleadings,  on 
the  ground  that  the  governor  was  protected  by  the  war- 
rant.   The  plaintiil  appealed. 

The  material  part  of  the  warrant  was  as  follows .: — 
"  It  is  ordered  that  the  defendant  be  imprisoned  in  her 
Majesty's  prison  aforesaid,  and  there  kept  for  the  space 
of  seven  days,  unless  the  said  sum  and  all  costs  and 
charges  of  his  commitment  and  of  his  conveyance  to  the 
said  prison  be  sooner  paid,  and  you,  the  said  constables, 
are  hereby  commanded  to  take  the  defendaht  and  con- 
vey him  to  the  said  prison  and  there  deliver  hiba  t6  the 
governor  thereof,  together  with  this  warrant  and  you,  the 
governor  of  the  said  prison,  to  receive  the  defendant  into 
your  custody  and  keep  him  for  the  space  of  seven 
days.'* 

Percy  Oye  and  Waghorn^  for  the  appellant,  cited 
In  re  Fletcher,  1  Dowl.  ft  Low.  726 ;  Ex  parte  Foulkee, 
15  M.  ft  W.  618  ;  In  re  BowdUr,  12  a  B.  612  ; 
Braham  v.  Joyce,  4  Bx.  487 ;  Migotti  v.  Golvill,  27 
W.  R.  744,  4  0.  F.  B.  233 ;  Moone  v.  Boh,  17  W.  B. 
729,  L.  B.  4  Q.  B.  486  ;  B.  v.  Cutbueh,  36  L.  J.  M.  0. 
70, 15  W.  B.  0.  L.  Dig.  37. 

B,  8.  Wright,  tot  the  respondent,  referred  to  Olliet  v. 

(a.)  Bvported  by  A,  P.  FaxosvAL  Essp,  Esq.,  Barristef • 
at-Lftw. 


Beeeey,  Sir  T.  Jones*  Bep,  214 ;  TarUon  v.  FUktr.t 
Dong.  671. 

Lord  EsRiB,  M.B.— It  is  impossible  to  denytkitOk 
wartant  is  a  warrant  which  is  Justified  hg  thiitflf 
PaffMMMiti  and  is  issued  by  a  oouit  having  JoUUiatf 
to  issue  it.    In  its  tome  it  k  as  oleat  as  it  is  gceMtbt 
a  warrant  to  be.    U  orders  the  Governor  of  Stnsgaiii 
Oiol  to  r6eei?e  this  Uttti  itit6  bit  dMoiyaditih^ 
him  in  that  gaol  tot  seveh  days.    Whit  sUbtssi 
plain  that  that  P    I  t^mi  IMined  to  think  tkaltkMl 
fttdgment  ia  tb«t  givea  by  Slsphao^  J.,  in  Ihs  Mi 
belew— "  Tbe  Mrraat   pBOleots    the   gaoler,  lad  « 
mofe  need  be    said/*      In  the    omO   in  8ii  Tkoaa 
Joitos's   Beports   tlMt  was  so   held*   and  item  tU 
date  dolm  to  the  pfttsflirt  time  no  saeh  aottn  In 
beeti  btoxtfix%f  or  at  any  rate  no  smoh  aotiei  ^paa 
in  the  books<    No  aetktt  oAn  b0  entortained  i$ik% 
gaoler  when  all  that  he  does  la  to  ob^  the  wumtM 
has  been  isaued.    That  is  enongh  to  setae  tUi  ml 
Whether  thit  penOn  oonld  havtt  bee«  rsleaRi  ilta  i 
certain  timo  upon  a  hc^eae  ^orpm  is  a  qnssticmilM 
we  need  not  now  answer,  for  even  if  he  could  it  ii  lUi 
thAt  iiU  Mtion  Would  not  lie. 

LiNDLBT,  L.  J. — I  am  ot  the  saoiie  opinion.  II  sM 
to  me  that  one  has  only  to  read  the  warrant  to  lUk 
this  aase.  I'he  govemdr  of  tbe  gaol  receiving  ni^ 
warrant  has  no  choice  but  to  obey  it.  The  wsniiiii 
perfectly  valid  and  perfectly  correct,  and  it  is  wAxM 
by  the  Act  of  Parliament,  and  is  issued  by  mm 
having  authority  to  issue  if.  (The  govemof,  in  ob^ 
that  warrant,  did  that  wbteh  it  was  his  duty  to  do.  Tta 
wanant  protects  him,  and  is  ah  answei  to  the  setta. 
Tbe  case  of  Moone  i.  tloee  is  distthguisbsble,  sum  tte 
gaoler  in  tbat  case  bad  not  obeved  tbe  wamnt.  Thi 
case  Of  OUiet  v.  Beeeey,  and  that  ot  Butt  v.  Sewnn, 
Gk>w,  97,  against  the  gaoler  of  Newgate,  show  M  > 
gaoler  who  has  obeyed  a  warrant  is  protected  bf  ^ 
That  is  an  answer  to  tbis  oase. 

Bows*,  L.  J.— I  am  Of  the  aatttf  Opiaiott. 

Appeal  dlemiseed. 

Solicitors  for  the  appeilants.  Banger  Jb  Bvrloi. 

Solicitor  f  ot  thd  respondents^  Solieitor  to  the  TrettMi* 


From  a  B.  Div.  i^^ 

Ma88By  v.  Hxykes  ft  Co.  Ain>  SomuuLKE  ft  Col  (i) 

Pfdetice-^aervice  out  of  the  furiMetion—Nciieerfm' 
current  writ  —  AUemaHife  tmnediei  agaitat  l« 
defhndanie^One  defendant  ouA  ef  the  JmiedUim^ 
**  Neeeeeary  or  proper  party  ^-^Ord.  11,  r.  1  (|)* 

JSr.  ds  Oom,  hrohere  in  Zonffon,  acting  a$  ^S^'^f! 
8.  di  Oo„  an  Auetrian  firm^  entered  into  a  amirad  wm 
the  plaintiffe.  8.  &  Co.  afterwarde  repMaki  m 
contract,  on  the  ground  that  the  agente  had  JaieHtf  flfl^ 
tain  term  without  their  authority,  The  plainUfi  iW* 
an  aetioti  againet  H.  A  Co,  and  8,  db  Co.%  ^^'f^'^ 
aUemaJtively  againet  H,  A  Oo.  for  hreoek  ef  wf^ 
warraviy  of  authority,  and  againet  B.S09,fif  t**"* 
bfoontract,  . 

Held,  thai  an  order  giving  leave  to  the  pfofR^tf!" 
eerve  notice  of  a  concurrent  writ  out  of  the  Jvrit^^ 
on  6.  A  Oo,,  under  ord.  11,  r.  1  (g),  was  righUg  "** 

Appeal  from  the  decision  of  a  divisional  eooit  (^ 
and  Grantham,  JJ.)  refusing  to  set  aside  an  ^'^fz 
service  of  notice  of  a  writ  of  summons  out  of  thij>^ 
diction,  and  a  judgment  by  default  obtained  th«ii^ 

The  phdntifls  were  owners  of  a  steamer  ^ 
Venice.  ^^^^^ 

(a.)  Beported  by  F.  G.  Bvcxix,  Bsq.,  BarristsM^I^* 
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CoiTBT  07  ArtikkL, 


NtwtATs  iito  Otmni*  v.  SHmtwmmr. 


OooM  OF  AppbAl. 


On  tbe  S9th  Of  July,  1887,  iht  defendanU  Hey&^s  A 
Co.,  ihipbrokMi  in  LoiidtB,  htMng  f«Mlt«<l  iMtrtlcltdlli 
from  the  d^fMidaats  66b«nk«t  A  Oo.)  Ail  Atiltriatl  firm 
etLtryiDg  6h  btidnMB  At  FititDe,  entered  flito  *  ohafter* 
party,  aa  AgMtft  fof  8o1iMt6y  k  Cd.,  With  the  platntUb. 

Aoootding  td  th6  t«fmi  bf  th«  ftbafftet^-^party  the 
it^Ain^t  was  ttharteMd  for  k  toyage  to  Bordeaux,  Alld 
xraa  to  eall  at  tltfee  porti  in  the  Adriatio.  to  be  named 
by  the  ohAftereie,  In  geogtephieal  brde^  mm  Veufoe^ 
and  load  therefrotn  a  cargo  of  winee.  A  dfepute  arose 
as  to  the  order  Ul  whieh  the  portA  ot  loading  Were  to  be 
ta^en,  and  tiltimateiy  Behenket  ft  Co.  Mpndlated  the 
oontraot  on  the  ground  that  the  words  "  in  geogf ephiOttt 
order "  had  been  inierted  in  the  ohaiteff-paity  by  the 
ebipteokefe  without  theft  authority. 

The  plaintiile  OOBtoeiioed  an  action  by  iMuing  a  writ 
agidnet  Heynee  A  Co.  and  Sehenker  A  Co.,  olairaiog 
againat  tke  former  for  a  breaeb  of  implied  warranty  of 
aathority,  And  againet  the  laltet  for  a  breach  of  the 
ohArter-pafty.  They  then  made  an  applioatlon  under 
ofd.  11,  iri  1  {$)f  and  obtained  an  order  giving  them 
]«i^  to  lane  A  coftourrent  writ  for  aervioe  out  of  the 
}uHadietion»  and  to  aerre  notiee  thereof  on  Sehenker  A 
OcK  lA  AHetrlai  Thie  notioe  was  serred  on  Sobonker  A 
Cb«  oA  the  Ind  of  January,  1888,  but  no  appearanee  waa 
dtttarad  dn  their  behalf,  and  on  the  9th  of  March  Judg- 
ment wiM  aigned  agatnet  them  in  default  of  appearance. 
Dalnagee  hiving  been  aeaesaed,  final  judgment  was 
•igsed  on  the  7th  of  April.  Garnishee  proceedings 
were  oomMhenced^  and  then  for  the  first  time  Sehenker  A 
Oob  henrd  of  the  judment  agalhst  them.  They  alleged 
that  they  had  not  understood  that  the  notioe  served  on 
them  on  the  2nd  of  January  was  a  notice  of  an  action 
requiring  them  to  appear  and  defend.  Accordingly  an 
application  was  made  at  chambers  on  thellf  beh&lf  to  set 
aside  the  Order  obtaikied  Ukldelr  ord.  11,  f.  1  [g)t  tod 
the  judgment  against  them  and  all  prooeedlttgs  theredh. 

This  application  waa  refused  by  Benman,  J.,  and  his 
declaion  was  affirmed  by  the  Biviilonai  Court. 

Sehenker  A  Co.  appealed. 

J.  G.  Bamei,  Q.O.  (Hollam$  with  him),  for  the  ap- 
pellants.—In  the  first  place,  there  was  no  power  to  allow 
airtioe  of  this  notice  on  the  appellants  under  ord.  11|  r. 
1  iff).  That  rule  eays  that  a  writ  or  notioe  of  a  writ 
may  be  served  out  of  the  inrisdiotion  when  **  any  person 
out  of  the  jurisdiction  Is  a  necessary  or  proper  party  to 
fth  aetioli  pfoperly  bh)nght  Against  soine  other  pefidh 
dnly  eened  iHthin  the  juMMietiott."  The  uppellAnts 
jiM  not  nebeeettry  Or  pMpei*  parties  to  any  etach  ietion. 
If,  on  the  one  hand,  there  has  been  a  breach  of  all  implied 
wniranty  of  authority— that  is  to  aay,  if  the  action  is 
sightly  brought  againit  Heynes  A  Co.^tben  Sehenker 
A  Oo«  iMBilot  be  neeessaty  or  proper  parties.  If,  on  the 
otker  hand»  Sehenker  A  Co.  are  liable  to  the  plaintiffs 
for  a  breach  of  the  oharter-party»  then  the  action  is  not 
properly  bsought  against  Heynes  A  Co.  In  either  alter- 
aativo  the  order  was  wrongly  made. 

He  cited  TorJuhire  Tannery  Co,  v.  Eglinton  CAsmieoZ 
Co.,  33  W.B.  162,  and  SpelUr  v.  Briitol  Steam  tHavi- 
gaiton  Co,,  32  W.  B.  670. 

French,  Q,C.,  and  Englith  Harftson,  for  the  plalti- 
tifis,  were  not  called  upon  to  argue  this  point. 

liOtd  EsBBBf  M.E.— We  will  give  judgment  on  this 
point  at  once.  The  question  is  whether  this  rule  of 
Older  11  was  intended  to  apply  to  such  a  case  as  the 
pteeent.  By  our  course  of  procedute  a  plaintifl  who  is 
in  a  position  to  claim  relief  against  either  one  or  the 
other  of  two  persons  in  respect  of  one  transaction  is 
entitled  to  make  them  defendants  in  the  same  action. 
and  to  say  in  that  action,  that  they  were  both  concerued 
la  the  one  transaction  in  such  a  way  that  he  must  have 
leUef  egalBtt  one  ar  the  other«  Then  the  rnlee  piovidinit 
for  eetvice  out  of  the  jurisdiotlon  say  that  a  writ  may  be 


served  on  any  person  out  of  the  jurisdiction  who  is  ^'  a 
nftesaavy  or  piopet  patt^te  an  floMoapvapetly  brought 
egnlttit  some  other  pemadi"  wlthfat  the  Jnriedietlon. 
TO  Whet  period  of  time  dbes  this  tula  apply  P  When  is 
it  to  be  determined  whether  the  peraon  piopeeed  te  be 
eekved  Is  ft  neoeesftfy  dr  pioper  ptety  th  att  aotlon  pro- 
perly brmigfat  ftgednst  seme  ether  peasonr  Oettiitly 
the  tiile  nust  am^  in  the  time  of  Ineing  the  wiil«  The 
eooft  caniiol  judge  off  the  tadttet  by  tifeeenee  te  the 
resilt  of  the  aettofti  which  has  not  yet  been  arrived  at. 
The  meaning  of  the  fule  must  be  that  where  a  pldntiff 
Is  m  ft  position  te  ftlaim  altetnative  Nllaf  egeteet  two 
dermdautii  then.  It  one  of  theai  is  hbioad^  he  aaay  be 
btolight  In  fte  it  he  irete  in  this  oduBtry-^ven  although 
relief  dan  be  obteined  agnhwt  him  only  in  the  alterna- 
tive of  Itl  being  dedded  el  the  trial  thftt  tbe  other 
defendftilt  Is  not  liable  tb  the  pMhtifE.  Tbdielore  I 
think  the  order  giting  leftVe  te  aeive  notiee  out  el  the 
jnfflsdtctioil  was  rightly  made. 

tiKDLar,  ti.  J.— I  hm  bt  the  lAtAd  dfolhtbd.  I  dfttlftot 
doubt  that  this  rule  applies  tb  thllr  dftli. 

LoPBs,  L.  J.«— I  am  also  of  ihd  satoe  dpfnteh^  The 
words  of  the  rule,  "an  action  properly  broughi,'' dearly 
point  to  the  time  of  iteting  the  ttftit 

On  the  following  day  the  Ctotltt  heafd  af gUiUMrts  on 
other  points,  ftnd  came  to  the  conbtusibtt  that  the  Divi- 
sional Court  were  right  in  refusing  to  riet  MMb  the 
judgmeut  by  defablt. 

Appeal  dUiniH€d$ 

iloiieitbtv  forthopiAiAtiffS)  Botimit  A  R^hfi 

Soliotiors  iot  Sbhenke^  A  6o.,  WaU6n$,  Subh,  ^  John-^ 


From  Q»  B.  fiiv.  May  f ,  8. 

NvWIrCrVB  kETD  OtHSBB  Vb   BhUBWSBITBT/  (gi) 

M  of  inle^^^&eetpi'^-^Ofai  mmiet^bMmu 
tiot  i^epfeaMting  iorit¥dd^bilUdlStlU  AetjVft^^{il 


s  42  Vici.  e.  ^1),  I.  i^BUU  tf  mh  Atst,  iMi  (45  <0 

46  Vtct  d.  4$). 

By  an  eral  agreemeni  ike  ttUe  io  a  psfsonoj  ehaUei  ijras 
gieen,  a§  eeeufity  /or  an  advanee*  The  girqnior  aJfUtm 
leardf  s^ed  a  reeeipif  Vfhieh  vfoe  net  inisiMisa  to 
nmhody,  and  did  not  embody  $  9uch  ogreemenL  The 
receipt  tecrs  nof  regietered  under  lAe  Bitlf  of  Bale  Aeie. 

BeH  thai  the  BiXU  o/  ^U  Ael$  did  not  applp,  einee 
the  iiUe  of  the  grantee,  to  the  oka/M  depended^  n^en  ihe 
reoeiptf  but  on  the  oral  agreement 

Appeid  f roU  the  dMMon  bf  Ddy,  J. 

The  ftotloti  was  bfbtight  tb  febofet  a  Idbe  mftbbtee  or 
ite  valde,  end  %ae  referred  tb  ft  Hpebtta  referee. 

It  appeared  froM  his  iepoH  thftti  Ml  Novifgibef  2| 
1881,  a  firm  of  smith  A  fittfibottt  agreed  iritb  bhe 
Atkinsbh  to  mftflufftbture  for  him  a  laee  mnbhlM  far  the 
price  of  £681,  to  be  paid  ih  speblfled  IhetalilleiltsA-nbe 
machine  to  remain  the  property  of  Smith  A  tttthoook 
until  the  whole  amount  was  paid.  A  imfti  ol  glOO  was 
paid  by  Atkinson,  and  the  machine  was  delivered  to 
him,  but  the  balance  had  not  been  naid. 

tn  March,  1883,  Smith  A  Hancock  being  In 
difficulties,  the  defendant  guaranteed  their  account  at 
their  bankers  to  the  extent  of  £600,  and  in  consideration 
of  this  they  made  over  to  him  their  proper)^  in  the 
machine  in  question.  It  was  agreed  that,  if  withth  four 
months  Smith  A  Hancock  were  In  credit  %itk  their 
bankers  and  the  defehdant  became  entitled  to  revoke 

(a.)  Beported  by  A.  P.  FttoavAli  SiiPi  Mu^f  Batilster* 
ftt*Law. 
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his  gnaraatee,  the  maohina  and  the  benefib  ot  the 
agreement  were  to  pefevfe  to  Smith  Sc  Hancook,  otherwise 
the  defendant  was  to  be  at  liberty  to  sell  the  machine,  and 
discharge  the  guarantee  with  the  proceeds.  An  indorse- 
ment was  made  upon  the  agreement  of  No?ember  3» 
1881,  in  the  following  terms  :^'<  BeoeiTed  of  Ur. 
William  Shrewsbnrj  the  snm  of  £580  for  and  in 
satisfaction  of  all  onr  interest  and  propertj  in  the  laoe 
maobina  within  described  and  the  within  written 
agreement.  (Signed)        Smith  ft  Hanoook." 

This  document  was  not  registered,  and  the  referee 
reported  that  it  did  not  represent  the  real  transaction 
between  the  parties,  since  the  transfer  was  not  absolute 
but  by  way  of  security  only.  The  defendant  had  his 
name  painted  on  the  machine,  and  in  July,  1885,  he 
bought  Atkinson's  interest  therein  and  sold  the  machine 
for  £400.  The  defendant  had  had  to  pay  the  whole 
amount  of  his  guarantee  to  the  bank. 

The  plaintifls  daimed  as  assignees  under  a  deed  of 
assignment  for  the  benefit  of  creditors  made  by  Smith 
k  Hancock  on  December  31, 1884. 

Bay,  J.,  gare  Judgment  for  the  defendant,  and  the 
plaintiffs  appealed. 

Je{/,  0.(7.,  and  BexiaU^  for  the  appellants,  oon- 
tended  that  the  receipt  indorsed  on  the  agreement  was, 
in  effect,  a  bill  of  sale,  and  was  void  for  want  ot 
registration. 

Tbey  cited  Ex  parte  PanotUf  84  W.  B.  3S9, 
16  a  B.  D.  532  ;  Ex  parte  Bubhard,  35  W.  B. 
18,  17  Q.  B.  B.  690 ;  North  Oeniral  fVag<m  Co.  ▼. 
Manehtaeff  Sheffldd^  and  Lineolnehire  Railway  Oo,^ 
35  W.  B.  447,  35  Oh.  B.  191 ;  Ex  parte  Stooke.  20 
W.  B.  935. 

Btangeft  for  the  respondents,  was  not  called  upon  to 
argue. 

Lord  EsHBR,  M.B.— Agreeing,  as  I  do,  witb  the  view 
of  the  facts  taken  by  Bay,  J.,  all  the  difficulties  as  to 
the  doctrine  relating  to  bills  of  sale  disappear.  Tiie 
question  is  whether  tiiere  was  not  here  an  oral  transac- 
tion entbrely  independent  ot  this  receipt  which  would 
entitle  the  defendant  to  hold  this  macUoe  against  the 
plaintiffs.  That  depends  on  whether  it  can  be  said  that 
the  receipt  operated  as  a  reduction  into  writing  of  the 
agreement  between  the  parties  relating  to  the  giting  ot 
this  security.  I  think  that,  if  the  agreement  was  reduced 
into  writing  and  was  Toid  under  the  Bills  of  Sale  Act, 
no  subsequent  possession  of  the  goods  would  give  the 
grantee  any  right  to  them.  That  is  the  effect  of  J^ 
parte  Pareone,  But  where  the  receipt  is  not  an 
assurance  of  title  at  all,  and  the  agreement  as  to  the 
•battels  is  independent  of  any  writing,  then  the  receipt 
8  not  a  bill  of  sale  and  the  Acts  do  not  apply.  That 
is,  in  my  opinion,  the  case  here.  There  was  an  oral 
contract,  which  was  complete  before  the  receipt  was 
given,  and  the  receipt  did  not  purport^  when  it  was  given, 
to  reduce  that  contract  into  writing.  There  was,  I 
think,  an  oral  agreement  to  give  a  security  on  this 
machine  which  is  not  affected  l^  the  Bills  of  Sale  Acts, 
and  which  entitles  the  defendant  to  retain  it  against  the 
plaintiffs. 
The  appeal  must  therefore  be  dismissed. 

LiNDLBT,  L.J. — ^I  am  of  the  same  opinion.  The  ques- 
tion turns  on  the  general  principles  of  the  law  of  eridence 
rather  than  on  the  Bills  of  Sale  Acts.  I  do  not  think  the 
real  agreement  between  the  parties  was  ever  reduced  into 
writing.  The  receipt  does  not  seem  to  have  besn  intended 
to  express  it.  To  be  a  bill  of  sale  a  receipt  most  be  a 
document  necessary  to  the  defendant's  title,  as  was 
decided  in  Ex  parte  Buhbard,  and  in  North  Centred 
Wagon  Co.  v.  Mancheetert  Sheffield,  and  Lincoln^ 
ehire  BaUway  Co.  Here  the  defendant's  right 
to  possess  the  nuichine  does  not  depend  upon  the 
receipt,     but     upon     an    agreement     not     reduced 


into  writing  at  all.    The  right  to  possession  ooofttted  by 
such  an  agreement  cannot  be  upset  by  refersnee  to  tke 
receipt.   Where  a  peraon  can  only  prove  his  right  to  tk$ 
possession  of  goods  by  an  unregittered  docunuii  viJA 
is  a  bill  of  sale  within  the  meaning  of  seotion  4  of  tha 
Act  of  1878,  he  cannot  retain  them  against  tbpHs 
entitled  to  them  subject  to  his  claim,   but  if  hk  q^t 
can  be  proved  by  parol  without  reference  to  iiyisi- 
ment,  the  Bills  of  Sale  Acts  do  not  apply.    Ot  eona,!! 
the   document  expresses  the  agreement  bstiMi  %t 
parties,  parol  eridence  is  inadmissible,  but  it  tinigNh 
ment  is  independent  ot  the  document  it  may  be^mii 
by  parol. 

BowBN,  Ij.J.— £  agree,  and  I  think  the  cue  itt 
nothing  to  the  general  law  of  bills  of  sale.  It  dipaili 
on  the  true  effect  of  statements  in  the  repoft  of  th 
referee*  It  is  suggested  that  because^  subieqa«U|ti 
the  oral  agreement  between  the  parties^  a  receipt  ma, 
given,  the  receipt  must  be  taken  to  be  a  hill  ot  ak 
Such  a  view  would  be  inconsistent  with  ths  tsett.  Thi 
cases  show  that  such  a  document  is  not  a  MU  ot  aii 
unless  it  is  an  assurance  of  the  goods.  It  most  be  Aim 
that  the  transaction  depends  on  the  dooumeat,  asi  I 
the  document  be  void,  then  the  transaction  will  hlb 
the  ground  because  oral  eridenoe  vrill  be  Insdmirilk 
But  here  it  seems  plain  that  the  transaction  dspaaM, 
not  on  this  receipt,  but  on  an  oral  agreement  bitsM 
the  parties  which  was  entirely  independent  of  theiNOit, 
and  which  the  receipt  was  never  intended  to  embody. 
That  agreement  could  be  proved  by  oral  evidsasii  wi 
not  by  the  production  of  the  receipt.  I  therefora  thU 
the  deeirion  of  Bay,  J.,  was  correct  and  msit  bi 
affirmed. 

Appeal  diBtnieeed. 

Solicitors  for  the  plaintiffs,  Clinian  A  ^iidUty,  i« 
£f|evenfon,  Nottingham. 

Solicitors  for  the  defendants,  6Mdring,  MUeMlf  i 
Fhilipe,  for  ^ra<2e,  Nottingham. 


Bankruptcy.  J11I7I& 

JSa?  parte  Askaub. 
In  re  BuLLnr.  (a.) 

Bankruptcy^Debior'e  pttitim^dingle  eredikff^^ 
ditional  dieeJuxTge-^ Entering  up  fudgmnt^B^ 
ruptcy  Act,  1883  (46  dt  47  Viet,  c  52),  e.U,^' 
eedion  6. 


The  court  vfiU  not  require  a  hankrmpi,  a$  a  oja** 
0/  hie  dieehargot  to  ooneent  to  judgment  being  1^ 
agaimt  him  for  the  bcdanee  of  hie  debie^  unlm  tbmjl 
eome  evidence  that  he  ie  likely  to  acquire  propeHg  1^ 
eient  to  eaiie/y  each  Judgment. 

Qoare,  whether  a  man  who  ha$  one  eredUer  m^ jf* 
prteent  a  debtor'e  petition  and  obtain  a  eomfUk  ^ 
charge. 

This  wa«  an  appeal  by  a  creditor  against  an  ocder  d 
Mr.  Begistrar  Giffard  granting  the  bankrupt  a  tli«W 
subject  to  three  montlM*  suspoision. 

The   debtor  was  lessee  of  a  publio-hoose,  bli  •* 


mortgage  of   the  public-house. 

Amaud's  debt  uncovered  by  that  security  (after tb*** 
and  second  mortgages  had  been  aatitfled)  wm  itfl 

On  the  18th  of  Beoember,  1887,  Araand  f^J^ 
exeeation,  and  on  the  17th  the  debtor  filed  Mi>^ 
in  bankruptcy,  and  was  thereon  adjudioatsd  s  b»*|^ 

(a.)  Beported  by  SPBiroBa  L.  HoUtABUy  Bs^., 
at-Law. 
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High  Ooubt. 


Hia  statement  of  affain  showed  no  unsecured  creditors 
except  (1)  Amaudy  (2)  a  water  oompanf  to  whom  £3 
water  rate  was  due,  and  who  did  not  pro? e  in  the  bank- 
ruptcy, and  (3)  his  landlord,  whose  rent  (£12  lOs.)  was 
due  in  prioritj  to  the  other  eltims.  His  assets  exdusiye 
of  the  mortgaged  property  were  £57  lOs.  The  olfloial 
reoeiTcr  reported  that  the  bankrupt  had  not  kept  proper 
books  of  account,  and  that  he  had  continued  to  trade 
when  he  knew  that  he  was  insol? ent,  and  the  registrar 
upon  consideration  of  this  report  made  the  order  of  dis- 
cbarge, but  suspended  it  for  three  months.  Arnaud 
appealed. 

Cooper  WiUUy  Q,0.,  and  F.  C.  WUHs,  for  the 
appellant,  contended  that  it  was  an  abuse  of  the  process 
of  the  court  for  a  debtor  to  present  a  petition  against 
himself,  where  (as  in  this  case)  thera  was  practically 
only  one  creditor,  the  object  of  bankruptcy  being  to 
obtain  an  equal  distrfcution  of  the  assets  amongst 
several  creditors.  This  was  "  whitewashing  "  pure  and 
simple,  and  the  adjudication  should  never  have  been 
made.  The  filing  of  the  petition  was  itself  an  act  of 
misconduct  on  the  part  of  the  debtor,  and  his  dis- 
charge should  not  be  granted  except  upon  the  condition 
of  the  bankrupt's  consenting  to  judgment  being  entered 
up  against  him  for  the  balance  of  his  debts  under 
aection  28,  sub-section  6,  of  the  Act  of  1883. 

They  dtod  Ex  parte  GaiUhdl,  8  Deac.  635  ;  In  re 
Staffs  23  W.  B.  950,  L.  B.  20  Eq.  775 ;  In  re  Aaroneon, 
86  W.  B.  470,  7  Oh.  J>.  713. 

A,  a'B.  TerreUt  for  the  bankrupt,  was  not  called  on. 

Lord  EsHBBy  M.B. — A  great  deal  of  time  has  been 
taken  up  in  argument  as  to  whether  the  adjudication 
under  these  circumstances  could  be  set  aside.    I  do  not 
express  the  opinion  which  I  have  upon  that  point,  for 
upon  this  application  the  adjudication  cannot  be  chal- 
lenged, and  we  have  only  to  decide  whether  the  learned 
zegistrar  has  used  his  discretion  properly  in  making  this 
order.    The  learned  registrar  has  found  that  the  bank- 
rupt has  done  wrong  in  not  keeping  proper  books  and  in 
trading  after  he  knew  that  he  was  insolTent,  and  for 
these  two  ofEences  he  has   awarded  the    punishment 
which  he  thought  proper — suspension  of  the  discharge 
for  three  months.     No  complaint  is  made  in  respect  of 
that  punishment,  and  this  court  would  not,  unless  in  a 
▼ery  strong  case,  increase  a  punishment  which  seemed 
to  tiie  learned  registrar  the  proper  one  to  inflict    But 
the  complaint  is  that  the  registrar  ought  to  hate  made 
An  order  under  section  28,  scA)- section  6.    I  see  no 
reason  why  he  ought  to  have  done  so,  or  why  I  would 
baTC  done  so  if  I  had  been  in  his  place.    The  argument 
for  the  appellant  was  a  great  deal  too  large,  and  would 
deprif e  debtors  of  the  benefit  of  the  bankrupt  laws| 
putting  them  in  the  position  of  having  no  discharge  at 
all.     For  the  ofEences  which  the  debtor  committed  the 
punishment  which  has  been  inflicted  is  sufficient. 

I«iHi>LBT,  L. J. — ^I  see  no  reason  for  differing  from  the 
learned  registrar.  The  question  which  was  raised  as  to 
the  power  of  the  debtor  to  file  his  petition  and  obtain 
Ilia  discharge  where  there  is  only  one  creditor  will 
reqtiire  careful  oonsideration  when  it  arises,  which  it 
does  not  in  this  case  ;  here  there  are  secured  creditors, 
axftd  they  cannot  go  for  nothing;  they  have  aright  to 
aiie  the  debtor  as  well  as  the  unsecured  creditors.  In 
tlftia  case  the  registrar,  upon  the  application  for  dis* 
obarge,  had  to  consider  the  conduct  of  the  bankrupt, 
fljxd  when  asked  to  annex  some  term  to  the  discharge, 
IftO  suspended  it  for  three  months,  but  declined  to  make 
axx  order  under  sub*section  6.  There  is  no  e?idence 
^bast  the  debtor  will  acquire  any  further  property  from 
ttxa^  source  but  his  trade ;  he  is  not  entitled  to  any 
reversionary  interest.  An  order  under  sub-section  6 
-vrotild  be  certain  to  make  controversy  between  the  judg- 
ment creditor  and   any  future  creditors,  and  where 


there  is  no  cTidence  of  the  probability  of  after-acquired 
property,  it  certainly  would  primd  fade  be  wrong  to 
make  such  an  order ;  there  is  nothing  to  show  that  the 
debtor  will  have  any  property  beyond  what  he  will  want 
to  keep  body  and  soul  together. 

BowBN,  L.J.,  concurred. 

Appeal  diemiaeed* 

Solicitor  for  the  appellant,  E,  J.  Stannard, 

Solicitor  for  the  bankrupt,  E.  W.  Beeves, 


miii  ecwct  of  9ltt0t(ce. 

^K^,?''!  June  27,  28;  July  4. 

In  re  St.  BrsBEXSf  Golbm ait-stkebt. 
Jn  re  St.  Mart,  Aldbbmavbttbt.  (a.) 

Advoweon^^QhaHty^OUy  of  London  Paroeikial  Ohari* 
ties  Aet,  1883  (46  db  47  Viei.  o.  86),  as.  5,  10. 

An  impropriate  rectory  vhis  granted  by  the  Grown  in 
1589  fo  ^uBkee  for  a  pariah,  the  pureTkoet'money  Mng 
paid  by  the  parieh,  T?u  property  woe  oonvsyei  from 
time  to  time  to  new  trueteee  for  the  benefit  of  the  aaid  parieh, 
and  the  viear  w<u  ehoeen  by  the  pariehionere.  The 
Charity  Commieeioners  recently  indttded  the  advoweon 
in  the  echedule  of  eccHeeUutieal  eharity  property  under 
the  City  of  London  Parochial  ChariUee  Act,  1888,  and 
the  pariahionera  preaented  a  petition  aaking  that  it  might 
be  removed  from  the  achedule,  on  the  ground  thai  it  waa 
not  •*  charity  property*** 

Held,  tJhat  an  advowaon  ia  not  an  exoepUon  to  the 
general  law  aa  to  charitable  truata,  and  that  the  (tdvowaon 
waa  **  charity  property" 

Petitions. 

These  were  two  petitions  under  the  City  of  London 
Parochial  Charities  Act,  1883,  presented  by  pariBhioners, 
and  the  questions  were  whether  a  vicarage-house  and 
two  advoweoDS,  the  presentations  to  which  had  been 
hitherto  made  by  the  parishioners,  were  charity  property 
or  not.  The  Charity  Commissioners  had  included  the 
house  and  advowsons  in  the  schedule  of  eoolesiastioal 
charity  property. 

The  facts,  as  stated  by  Kay,  J.,  were  as  follows : — 
The  statute  46  ft  47  Vict,  c.  36  (the  City  of  London 
Parochial  Charities  Act,  1883)  was  passed  to  make  pro- 
vision for  the  better  application  and  management  of  the 
parochial  charities  of  the  City  of  London,  and  it  confers 
certain  powers  for  those  purposes  upon  the  Charity 
CommlBsioners.  Section  10  provides  that  any  persons 
alleging  that  property  which  the  commissioners  have 
determined  to  be  charity  property  within  the  meaning  of 
the  Act  is  not  charitable  property,  but  that  they  are 
entitled  to  the  same  firee  from  any  charitable  trust,  may 
apply  to  the  High  Court  by  petition  asking  for  a  declara- 
tion accordingly.  Two  such  petitions  are  now  before 
me,  which  have  been  argued  together  as  they  raise  sub- 
stantially the  same  question — namely,  whether  certain 
advowsons,  the  presentation  to  which  has  hitherto  been 
made  by  the  parishioners  of  two  City  parishes  respec- 
tively, are  charity  property;  and  in  the  case  of  Sr. 
Stephen's  Parish,  whether  a  vicarage-house  also  is 
charity  property  P  In  St.  Stephen's  Parish  an  impropriate 
rectory  was  granted  by  the  Crown  in  1689,  together  with 
the  Church  of  St.  Stephen,  Coleman-street,  and  aU 
tenements,  tithes,  and  other  hereditaments  to  the  same 
belonging,  subject  to  a  lesse  for  twenty-one  years, 
which  has  long  since  expired,  to  four  persons  named, 

(a.)  Beported  by  H.  C.  Bofbb,  Esq.,  BarriBter*at»Law. 
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theif  helM  and  Msignt  for  efor.  The  piifoh«M<*money 
of  JS899,  ezpretied  to  b«  the  oooiideration  fQi  luoh 
grant,  WM  pioflded  out  of  fanda  belonging  to  the 
palish,  and  the  property  has  bee«  eon?ejed  from  time  to 
time  to  new  tnutees  **  for  the  benefit  of  the  said  parish,'* 
and  the  choice  of  the  Ticar  has  been  made  by  the 
parishioners.  The  Ticarage-honse  was  provided  by  a 
benefaction  nnder  the  will  of  one  John  Rice  in  1722, 
and  was  oonTeyed  in  1766  to  the  then  Tlear  and  six 
Testrymen,  and  has  itnoe  been  held  upon  li|(e  trusts  for 
the  benefit  of  the  parish,  and  has  been  used  by  the  ? icar 
for  the  time  being.  The  facts  as  to  the  presentation  in 
the  parish  of  St.  Mary,  Aldermanbory,  are  substantially 
the  same,  the  living  there  being  called  "a  perpetaal 
curacy,"  and  no  house  being  in  question.  In  neither  case 
iff  the  advowsoii  ttriotly  in  groes,  but  it  is  a  part  of  the 
rectory,  and  is,  properly  speaking,  an  obligation  imposed 
upon  the  lay  rector  to  provide  for  the  service  of  the 
ohmrolit 

JSveriU,  Q,Q^  aod  i7.  Ford,  tot  the  paiishioners  of 
St.  Stephen^. — ^The  house  and  adfowspos  are  uot  charity 
property,  and  ought  to  be  removed  from  the  schedule. 
An  advowaon  is  in  an  aaemaloui  position  ;  it  is  not  void 
as  a  perpetuity,  and  yet  it  is  nel  a  charity.  A  right  of 
presentation  gives  no  personal  benefit  to  any  parishioner. 
It  is  a  tnis^  not  a  charity.  It  is  not  **  property  or 
income  «  .  ,  applioable  or  applied  **  within  section 
5:  Athmfy-Gsneria  v.  WebikTf  L.  E.  20  Sq.  433,  24 
W.  B.  DJg.  43 ;  Edenbwrough  v.  Archbishop  of  Oanter* 
hurifp  2  ftuss,  93 ;  AUom0y'^CI$neral  v.  Parker,  I  Yes. 
sent  43.  3  Atk.  576;  Athmnf^OBoeral  v.  Forskr,  10 
Yes.  33^;  AJ^ormy-Qsiural  v.  Nemomhe,  14  Yes.  1 ; 
Oity  of  htrntUtx  Parochial  OharitUs  Act,  1883,  ss.  6, 10, 
11, 14.  [Kat,  J.,  xefacred  to  Fearon  v.  JVM,  14  Yes. 
13.] 

Jeune,  ^.(7.,  and  Shtart  Moore,  for  the  parishioners 
of  8t.  Mary's,  supported  the  same  contention. 

They  referred  to  Attorney-General  v.  RuUer,  8  Buss. 
lOln ;  In  re  the  Ohritlchurch  Indoeure  Ad,  36  W.  B. 
M8,  86  Oh.  D.  866 ;  Lewin  on  Thrusts,  6th  ed.,  p.  68. 

Sir  E.  Davey,  Q.O.,  and  F.  Hawkins,  tor  the  Oharity 
Oommissioners.— These  advowsons  are  appendant  to  im- 
propriate rectories,  and  are  only  incidents  of  property 
which  is  undoubtedly  charitable.  The  doubt  said  by 
Lord  Sldun  to  have  been  expressed  by  Lord  Hardwicke 
in  Attomey-Oeneral  v.  Parker  is  the  only  authority  for 
saying  that  an  advowson  is  not  a  charity.  We  submit 
that  theee  advowsons  are  dharity  property:  Attorney*' 
General  v.  ScoU,  1  Yes.  set),  413;  fUey  r.  Attorn^* 
General,  7  Bro.  P.  a  249  ;  In  re  St.  BoUlph  ParUh 
Estates,  35  W.  B.  688,  36  Oh.  D.  148  ;  WiUon  v. 
Dennison,  1  Amb.  82;  AW>rney 'General  v.  Hewer, 
2  Vem.  386;  Goodman  v.  Mayor  of  Saltash,  31  W.  B. 
293,  7  App.  Oas.  633 ;  Attorney -General  v.  Bishop  of 
LichfiM,  5  Yes.  885 ;  Thomson  v,  Shakespear,  8  W.  B, 
266,  1  De  G.  F.  &  J.  399.  An  advovson  is  within  the 
words  of  section  6,  "applied  for  the  benefit  of  any 
spiritual  person.*' 

Evsrttt,  a.C,  repUei. 

Omr.  ad9,  tmU. 

July  4.-*Kat,  J.,  stated  the  facts  as  aboire,  and  pro* 
oeeded :— In  CFoodman  v.  The  Mayor  of  Saltash  the  Oor- 
poration  of  Saltash  were  the  owners  iu  fee  simple  of  a 
several  oyster  fisheiy  in  the  creek  of  the  Tamar.  The  f  i  ee 
inhabitants  of  ancient  tenements  in  the  borough  from  time 
immemorial  as  of  dgfat  exeicised  the  privilege  of  dredg- 
ing for  oysters  there.  The  House  of  Lords  inlacred  that 
the  corporation  held  the  flshexy  in  trust  lor  these 
inhabitants,  selening  their  enjoyment  to  a  snppoaad 
grant  by  the  Orowa  upon  such  trust  before  Uigel  memory* 
Lord  Selbome  said : ''  A  gift,  subject  to  a  oondition  or  a 
4r«af,lfir  the  bettefitcC  the  inhabitants  of  a  parish  or 


town  of  any  particular  olaas  of  soch  iababtoli  k 
as  I  understand  the  law,  a  charitablo  tfuit,  sad  w 
ohaiitable  trust  can  he  void  on  the  gfoud  ^f  p«. 
petnity,"  and  his  lordship  referred  to  tiie  wriMcBovs 
cases  which  have  establithed  this  lam     Loll  Oiku 
said:   *'A   grant   of  that  kiud>   it  appesu  ti  a^ 
would  be  perfectly   legal    and   petfeatly  iM^k 
and  there  would  be  notUng  in  it  wlMi  wonU  Up 
any  prindple  of  laW'^^oah  a  oowiitiMi  woiUaati 
that  which,  in  the  very  wide  Ungiiafa  af  ooi  sovKi 
called  a  charitable— that  is  to  say,  a  puUio-Ma 
interest  for  the  benefit  of  free  inhabitants  of  vcial 
tenements.    A  trust  of  that  kind  would  Qot  in  inj  viy 
infringe  the  law  or  rule  against  perpatuitiei,  beenw  ve 
Icnow  very  well  that  where  you  have  a  trust  whioh,  if  ft 
were  tot  the  benefit  of  private  iudividaals  oi  a  flutut- 
ing  body  of  private  individuals^  would  b«  void  os  tti 
grouud  of  perpetuity,  yet  if  it  ereatee  a  ch^itable-tiiit 
is  to  say,  a  public— interest,  it  will  be  free  fRMiiij 
obnoziousuess  to  the  rule  with  regard  to  perpetutia* 
That  is  a  principle  of  the  courts  which  was  vwy  wfl 
explained  iu  a  well*kuown  case  in  the  Ooort  of  Chiqoo; 
which  wa9  decided  when  Lord  Campbell  wm  Loid  Ohu- 
oellori  a  ease  with  rafl;axd  to  Shakespeare's  how* 
Thomson  ?•  Shakespear,    Indeed  it  is  a  principle  vial 
has  been  established  in  many  cases."    in  Thmsfmi 
Shakeapear  the  testator  left  a  sum  of  mK>oey  to  tm 
a  museum  at  Shakespeare's  house  mid  a  reQt«clisi|B  ^ 
pay  the  wages  of  a  keeper  or  guardian.    Lord  doplMil 
said  it  was  quite  dear  that  it  was  the  intention  of  the 
testator  that  it  should  exist  for  ever,  that  tba  mm 
should  be  laid  out  upon  a  building  that  was  p9  fl^ 
and  be  perpetual  in  memory  of  Shakespeare,  ''that  ii  i 
perpetuity,  and,  not  being  a  charity,  it  is  void." 

On  the  prindple  state  ^  in  these  deefstous  I  ikosU 
think  no  lawyer  would  hesitate  to  say  that  the  traitili 
question  are  charitable  trusts^  and,  therefore,  not  opa 
to  the  objection  that  they  are  void  as  perpetoitiei.  w 
it  is  said  that  Lord  Hardwicke  dedded  that  ineh  a  tioil 
of  an  advowson  it  not  charitable,  and  that  this  daeWos 
has  been  recognised  by  Lord  Eldon  and  applied  in  Ut 
case  of  the  parish  of  St.  Stephen  to  thii  very  tnuttf 
Sir  Qeorge  Jessel,  the  late  Master  of  the  Bdls, 

The  oases  referred  to  are  Attorney^GMtral  v.  Mb, 
which  related  to  the  impropriate  rectory  of  St  Jsbbi'^ 
Olerkenwell,  in  which  the  service  of  the  church  ms  yn- 
vided  for  by  a  perpetual  curate  with  a  penaiou.  TkssA 
was  by  information,  seeking  to  set  asids  the  eleettosot 
the  curate  and  to  establish  and  settle  the  figW  ^ 
deotion.  liord  Hardwicke  refused  to  set  the  okelhi 
aside,  and  according  to  the  report  In  Tesey  MriBfi 
which  contdns  only  a  short  note  of  the  JudgBsst  k* 
refused  to  make  a  decree  to  settia  theright.  Ws  mrist 
as  given  in  the  report,  are  these  :— ^'  A*  to  the  gcBrita 
whether  the  court  ought  not  to  make  a  desiee  ftoMlb 


ought 
the  right  for  that  bdng  a  charitable  qae,  the 
tion  should  not  be  dismiseed,  the  generd  rale  kio^  tit 
does  not  hold  here^  for  nothing  is  a  oharita^  V»^ 
but  the  pendon,  which  is  apt  in  qoaetioQt    BattlfMlf 
no  ground  to  establish  thiv  r^gh^  as  tbafe  is  9S  9"^ 
or  examination  entered  into  of  It,  nor  wPl  tims^ik^ 
the  suit  of  A  few  of  the  parishtoara,  ynt  tbsytfii^ 
the  flvyeiise  of  an  issue  tp  settle  a  right  vhioh  mj^ 
come  in  question  in  several  years.    The  whole  tim 
information  must  be  dismissed  with  oostn."   A  M^ 
report  of  this  Judgment  is  given  iu  3  Atk.    Thsis h*^ 
a  word  in  that  version  as  to  its  not  being  a«M( 
The  only  ground  there  stated  for  not  settiiag  ^  2 
of  election  is  that  there  was  no  general  aU^gstioi  ^ 
was  the  right  of  election,  nor  so  mnnh  ****!£ 
rogatory   framed    for   tbi^    VWffOSf^   and  ti^  % 
Obancdler  aelused  to  dirept  an  issuiu  Imqmm  t0^ 
mightnotoeme  in  question  agsJUi  in  laity  TmM^ 
cnmte  might  nontlnn^  lv>  MA  it  m  hw  9:2 
AttomeyGeneral   v.    FfiTfisr,   vhiali  WfW  ip*  * 
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infornf^on  re}«fiDff  to  fH^kenwell,  upon  a  n^otion  for 

an  JMW^^B  t^  TW^  t^  99i?7^^  out  of  a  particular 

dectfoa,  Lpr^  gidon  referred  ^  the  previous  dedaion, 

and  a]«9  to  soin^  D0te§  whicly'l^e  seema  to  haTe  had  of 

that  eaae  W  Lord  Hardwicke,  but  he  aaid  he  had  not 

bee^  Me  to  find  any  note  o|  hia  judgment  in  detai]. 

J.oid  Hardwickp  had  |Ai4  opljr  that  he  diamiaaed  the 

information  with  coata.    Lord  Eldon  continued:  "But 

the  paaaagef  appearinjBf  to  be  hia  notea  of  the  argumjBnt, 

parcieularlF  iaf  ita  cloae^  ahow  hia  opinion  that  it  waa 

dif&cult,  if  not  impoaaible.  to  hdd  that  the  Information 

wa^  a  dne  proceedu^g,  for  he  thoi^t  t^e  only  object  of 

an  infonnation  bj  fhe  A^meyH^ener^  wa^  ^  aeoure 

there?enue  of  the  curate  wno  waa  to  dp  the  duty» 

TfjE.,  the  atipend^  be.tween  £3  and  £4-— and  aa  to  the 

nomination  b^  ^e  truateea  to  the  biahop,  Ac,  it  waa  all 

a    private    auit,  aa  if  there  had  been  truateea  of  an 

i|f  v^waoi^  oif  fmf  other  preferment^  the  <x^^  gw  frmi 

oalliM  90on  ttmm  t9  ezerdae  ffie  legal  ijght  {n  thcffi 

naiiCiniypg  to  th^  tfioat,  and  I  doubt  whether  ^«  ialorpna- 

tioi^  Wfa  not  diamiaaed  upon  that  principle  af  much  aa 

upon  any  other  when  it  waa  found  that  the  election 

could  not  be  diaturbed." 

AUorney'General  ▼.  Neweombe  ie  the  report  of  the 

haauJng  of  thia  auit,  and  in  giving  ji^^dgwut  Lord  ^don 

aai4 :  **  The^e  ie  an  ii^t^ation  in  Ye^y*  and  the  fact  ia 

UD^ueftfQJuible  upon  Lord  Hardwick^'a  note  (apeaking 

t4  it  frqm  repollectiQp},  th^t  hia  lordship  had  coo^ider- 

a^Jip  dpnbt  whether^   rj0gard)ng  tjie  pariahion^ra    and 

ii^^il^t^,  whoever  /^x^wer  that  deacriptlon,  aa  eestuu 

gue  ifvM  of  t)iia  rectorj  haying  the  ^ight  to  no^ninate 

tlb#  OQ^tep  ^bat  ia  #  t^jtj^  bq  muc]^  in  the  lyatwre  of  « 

(^Ai^  tfiajt  thf  i^rpf  WQUld  Jiaye  a  rij^ht  tp  au^  in  the 

n|9De  f4  ^9  4i'$on^e7-^enerAl/    lEJpon  the  aaj^(9  prin- 

o^^  %mp9Xfi»f  f^B  ti^p  ppiniQ]^  ^^preaa^d  in  the  At- 

t^rwy'yffifMTc^  y«  Ewfer,  when  the  court  ^aid  that^ 

not  ))ei9g  a  /ree  aahoo),  it  waa  not  a  charity/'    Later  pp, 

i^  the  aame  judgmapt^  his  lordship  jefera  again  to  Lord 

Haysdwlpl^e's    '*d9nbt    whether   it   ia    a  charity  or   a 

b^pafloial  intereat  in  i^e  ordinary  nature  of  a  right  to 

pzeaepi."     AUomey'General  v.   Hewer  vm  a  case  in 

whi^h  a  aehool-houae  had  been  erected  oi^  the  waste. 

The  lord  lof.  t^p  m^nor  conveyed  it  to  ^bout  eighteen  of 

th^  BTV^ififfl  inhabitanta  in  t^uat,  and  to  the  intent  that 

t|^  ^Jti9ii>it«nta  of  Glapham  might  for  ever  have  a  achopl 

4yi  ^  hit  gift.    Thia  waa  held  not  to  be  a  charity.    A 

dedaion  which  ahowa  that  the  doctrine  of  truata  for  a 

public  yarying  bo4y>  being  either  charitoble  or  void  for 

perpetui^,  cannot  have  been  aettled  at  that  time.    In 

Ibe  oaae  before  Lord  Eldon  reference  ia  made  to  a 

deciaion  of  the  Oeurt  of  Exchequer  with  regard  to 

derkenwell,  which  ia  reported  in  a  note  8  Bnaa.  101 

sub   fzom.    AUomey^Oeneral  v.    Butter*     It    waa   an 

infonnation  and  bill,  the  plaintiff  aeeking  a  declaration 

that  the  election  of  the  plaintiff  might  be  eatebliahed, 

the  Attomey-Gtoneral  bv  the  information  aaUng  to  have 

it  declared  void  and  to  have  the  future  right  of  election 

seMad.    Both  infoiwiation  and  bill  were  diamiaaed  aa  to 

ti»o  eleotioD  actually  madei  but  directiona  were  given 

fior  thfl  manner  in  which  the  pariah  ahould  procaed  to 

make  a  new  election,  which  could  hardly  t#ve  been 

pjoper  upon  a  bill  without  an  information. 

^ffi^ney'Qeneral  v.  Wfihiter  waa  an  informatioii  to 
lEktfw^  it  declared  that  certain  property  o^  the  pari^  of 
St,  /Bt^^en'fi,  Ooleman-atreet|  waa  held  upon  charitably 
truata,  it  having  been  conveyed  itoof,  time  to  time  to 
truateea  for  the  uae  and  benefit  of  the  pariah,  and  the 
income  applied  in  repaira  of  the  church,  maintenance 
of  tiia  poor,  bibA  other  parochial  purpoaea  in  aid  of  the 
waitea*  Qlt  Gaoiga  Jjesael,  M.fi.,  referred  to  Athmey^ 
Gmm<jA  v.  LvtS  Buihamy  T.  4k  B.  S09,  aa  an  expteaa 
aotiiority  that  thia  waa  a  chaiitabla  truat,  but, 
h»  continued,  no  authority  waa  wanting,  becauae  *^it 
Ifl  topoaaiUa  #cr  the  defendanU  to  moke  out  how 
5on  ooold  have  a  valid  truat  for  the  benefit  of  the 


parish,  or  for  the  pariahion^a  for  ever^  v^thout  it 
beipg  charitoble,  and  no  auggeation  heia  been  made 
except  >vith  reference  to  that  apomaloua  line  of  caaea  in 
which  it  haa  been  aaid  ^h^t  ^n  advpw^n  pan  be  so 
held."  Then  hia  lordahip  endeavoura  to  explain  the 
supposed  anomalv  by  aaying  that  in  the  caae  of  an 
advovrson  the  paruhioner^  jget  no  individual  profit,  only 
a  right  to  nomuiate  the^  .own  vicar ;  ^  apd  I  think  it  is 
possible,"  hp  says,  "  to  reconcile  that  line  of  caaea  on 
this  theory— that  it  ia  a  mere  modp  of  aelecting  the 
charity  truatee,  becauae  the  man  who  performa  Divine 
aervice  and  adminiate^ra  to  the  apiritual  wanta  of  the 
pariah  ia,  in  a  aenae,  truatee  for  the  pariah."  Thia  far- 
fetched theory  reada  rathe^  like  the  deaperate  attempte 
of  a  lawyer  to  reconcile  the  doubt  of  Lord  H^wioke 
with  the  law  aa  it  is  understood  at  thia  day.  There  ia 
no  decision  that  an  advowaon  ia  exempt  from  the  general 
law  in  thia  reapect.  Lord  Hardwicke,  if  he  ever  uaed 
the  words  attrfl)uted  to  him  in  1  Va?.  apn.,  did  but 
expreaa  a  doubt.  The  fuller  report  in  9  Atld  makea  it 
excremely  probable  that  the  report  in  Yea.  ia  in  this 
respect  erroneous ;  and  that  probability  ia  greatly 
inoreaaed  by  the  following  caaea  :— 

In  FoUiy  v.  Attorney  Jbfeperal  the  curatea  of  a  pariah 
had  for  a  long  time  paat  been  appo^ted  by  the 
pariahioners.  An  information  and  bill  waa  filed  to 
estebliah  their  right  to  make  the  appointment,  and  a  auit 
so  ccmatituted  waa  entertainad,  and  proviaiona  for  the 
future  lagulation  of  the  truf^  waia  onbodiai  in  the 
order  of  tiie  Houae  of  Lorda  in  the  nature  of  a  aoheme 
for  the  regulation  of  a  charity.  Again,  in  JMomeyw 
General  y*  Scott^  alao  reposed  u^r  tiie  9ame  of  WiUon 
V.  Denniaonf  Lord  Hurdwicke  himaelf  entertained  an 
information  to  eatabUah  the  election  by  the  pariahionera 
of  a  miniater  for  the  pariah  of  Leeda.  In  hia  judgment 
Lord  Hardwicke  treated  it  expreaaly  aa  a  charity,  and 
aaid  in  3o  many  worda  that  the  information  waa  not  to 
be  diamiaaed  if  the  charity  wanted  any  direction,  and  he 
referred  to  the  caae  in  the  Houae  of  Lorda  which  I  have 
just  mentioned,  in  which  he  aaid  he  had  himself  been 
counsel. 

This  was  two  years  after  the  caae  of  Attorney^ 
GeaMfdl  V.  Parker^  and  it  ia  hardly  conceivable  that  he 
oould  have  intimated  that  it  waa  not  a  charity  in  the  one 
caae,  and  held  that  it  waa  in  the  other.  These 
auihoriiiea  are  oonaiatent  witii  the  law  laid  down  in 
such  caaea  aa  AUorney-'Cfenerail  v.  Hotliam  and  the 
otiier  caaea  referred  to  by  Lord  Selbome,  and  with  the 
judgment  of  the  Houso  of  Lorda  in  Goodman  v.  Mayor 
o/8aUa$h.  No  decision  to  the  contrary  has  been  cited, 
not  has  my  research  enabled  me  to  fiind  any;  and  in 
apite  of  the  great  weight  to  be  attributed  to  a  auppoaed 
doubt  of  Lord  Hardwicke,  which  haa  been  treated  with 
re^actful  conaideration  bf  Lord  Eldon,  I  oonaider 
myaelf  bound,  by  the  authoritiea  to  which  I  have  referred, 
to  follow  my  own  opinio^  by  holding  that  an  advowaon 
ia  Jffi  exception  from  the  general  law  aa  to  charitable 
trufita,  ^aA  that  both  theae  advowaona  are  held  in  truat 
for  charity.  Aa  to  the  vic^i^^ga-houae,  the  case  ia  quite 
clear.  There  ia  no  authority  whatever  for  treating  thia 
aa  anything  but  a  charitable  truat.  Then  various  quea- 
tiona  have  been  raiaed  upon  the  atatute  46  &  47  Vict.  c. 
36.  It  ia  argued  that  it  oply  refera  to  property  pro- 
ducing income*  But  the  worda  in  aection  5  are 
**  property  o^  income,"  whiph  afe  certainly  large  enough 
t9  indude  property  wMeh  d9§e  not  produce  income  as 
well  aa  that  which  does.  JJt  }a  urgued  that  the  words  in 
that  aection,  '' 4-Pplicable  or  jfipplied  to  or  for  the 
benefit  of  any  p^ah,"  cannojb  re^er  to  an  advowaon  held 
in  truat  for  the  parishjoneraf  f  confeaa  I  do  not  aee 
why  not.  Theaa  worda  would  not  be  inapt  to  describe 
alniBhovsea  ao  ^Id,  or  a  reorp^l^on  ground,  or  a  well  or 
pump.  An  ^advowson  h^d  by  A*  in  trust  for  B.  surely 
would  be  applicable  for  the  benefit  of  B.  iu  case  he  were 
a  private  iadifidoal ;   ^nd  whcQ  B.  ia  not  a  private 


640 


1?H£  WEEKLY  REPOKTEK.    iAMg.i. im.j     Vol.XZXyL 


High  Goubt. 


Bakbb  v.  Hbdoioook.— Iw  bb  Fbiwbn. 


HmOouit. 


indifidnal,  but  the  inhabitants  of  a  pariah,  why  it  is  less 
for  their  benefit  I  am  totally  nnable  to  understand.  The 
farther  part  of  section  5  shows  that  the  commissioners 
are  to  deal  with  **  ecdesiastioal  obaritj  property  •  .  • 
originally  given  to  .  .  .  or  for  any  spiritual  pur- 
pose which  is  now  a  legal  purpose,  or  for  the  benefit  of 
any  spiritual  person  as  suoh  " — words  which  seem  in- 
tended to  indude  suoh  charitable  trusts  as  these  with 
which  I  ha?e  now  to  deal.  The  object  of  the  statute, 
as  appears  from  the  preamble,  is  to  make  proTision,  not 
merely  lor  the  better  application,  but  also  for  the  better 
management  of  the  parochial  charities  of  the  Oity  of 
London.  The  oases  which  I  haTe  mentioned  show  the 
necessity  for  this.  Applications  haTe  been  made  to  the 
Court  of  Ohanoery  to  direot  schemes  of  management  in 
the  case  of  trusts  of  these  Oity  parochial  adTowsons. 
The  court  has,  as  I  haTe  pointed  out,  in  some  cases 
entertained  such  suits  and  directed  schemes.  A  pro- 
ceeding of  that  kind  is  Tcry  costly,  which  seems  to  haTe 
been  one  principal  reason  for  Lord  Hardwioke's  refusal 
so  to  interfere.  It  is  plain  that  it  was  the  object  of 
this  statute  to  proTide  a  simpler  and  less  ezpensiTs  mode 
of  doing  this.  For  these  reasons  I  am  of  opinion  that 
the  trusts  in  question  are  charitable  trusts  within  the 
meaning  of  this  Act  of  Parliament,  and  that  these 
petitions  must  accordingly  be  dismissed. 

The  Oharity  Oommissioners  did  not  ask  for  costs,  but 
his  lordship,  to  discourage  petitions  of  this  kind,  dis- 
missed the  petitions,  with  costs,  and  refused  leaTc  to 
appeal  under  section  10. 

Solioitors,  BocheASan;  WiUondbShn;  Cldbon. 


Bakbb  V,  Hbdgbooce.  (a.) 

Agreement  in  restraint  of  trade^"  Any  en^fo^dmenf  "— 
''Any  huaineii^-^Invdlid. 

A  foreman  tailor  covenanted  with  hie  employer  not  to 
leave  hie  service  or  enter  the  service  or  employ  of  any 
other  pereone^  or  enter  into  any  engagement  or  he  con- 
eemed  or  intereeied  in  carrying  on^  either  on  hie  own 
account  or  otherwise,  any  hueiness  whatsoever  within  the 
distance  of  one  mile  of  No.  61,  Bigh  Holbom,  or  any 
Mer  place  of  business  of  the  said  employer  which  he 
then  or  thereafter  might  have  during  the  continuance  of 
the  term  of  three  years,  or  afterwards  during  lAe  further 
period  of  two  years* 

Hdd^  that  the  restraint  imposed  by  such  covenant  was 
unreaeonahle,  and  that  the  covenant  was  not  divisUfle 
into  two  parts,  and  could  not  he  ei^oreed. 

This  was  a  motion  to  restrain  the  defendant  from 
being  concerned  in  or  carrying  oo,  either  on  his  own 
account  or  otherwise,  the  business  of  a  tailor  within  the 
distance  of  one  mile  of  No.  61,  High  Holbom,  until  the 
trial  of  the  action  or  further  notice. 

The  question  was  whether  the  court  would  enforce 
an  agreement  between  the  parties  1^  an  order  in  terms 
of  the  notice  of  motion,  it  being  admitted  that  the 
agreement  was  Toid  as  in  restraint  of  trade. 

The  plaintifl  was  a  tailor,  and  the  defendant  became 
his  foreman  and  superintendent  under  an  agreement  of 
the  23rd  of  January,  1866,  whereby  the  defendant  agreed 
to  serTe  the  plaintiff  at  a  salary  of  £5  per  week  for 
three  years  from  the  25th  of  January,  1866,  it  the 
plaintiff  should  so  long  require  him,  and  in  the  agree- 
ment was  the  following  danse :  and  also  not  to  leaTe 
the  serrioe  of  plaintiff  *'  or  eater  the  service  or  employ 
of  any  other  persons,  or  enter  into  any  engageaient  or  be 

(a.)  Beported  by  A.  B.  MAOT.ABinf»  Bsq.,  Barrist«r-at- 
Law. 


concerned  or  ioterested  in  carrying  on,  either  on  Ui  on 
account  or  otherwise^  any  business  whatsoeTei  vitUitlii 
distance  of  one  mile  of  No.  61,  High  Hdbom,  or  uj 
other  place  of  business  of  the  said  employer  fUob  Is 
now  or  hereafter  may  haTe  during  the  coatiuiMi  U 
the  said  term  or  afterwards  daring  the  furthstpniof 
two  years"  without  the plaiatUTs  written eoniak lot 
had  and  obtained. 

On  the  20tfa  of  April,  1888,  the  plaintiit,  pmi 
to  the  ^.erms  of  the  agreement,  gaTe  the  defendsatMtia 
in  writing  determining  the  employment,  and  liaoe  tti 
date  the  defendant  had  commenced  business  si  tIdK 
within  100  yards  of  No.  61,  High  Holbom. 

The  plaintiff  then  commenced  the  present  sotbs  to 
restrain  the  defendant  from  comaiittlng  abisssh  olUi 
agreement,  and  now  moTod  as  aboTo  mentioaed. 

Btckes,  for  the  motion,  referred  to  Baines  f.  tofi 
35  Oh.  D.  154,  35  W.  E.  Dig.  64 ;  PWcs  t.  Qfm,  II 
M.  ft  W.  346  ;  NichoUs  t.  Strdton,  1  BaaT.  41 ;  me- 
ing  T.  Ilfraoomhe  Railway  Oo.^  16  W.  B.  458,  L  &.  3 
0.  P.  285. 

Femon  Smith,  for  the  defeadaat 

Ohittt,  J.— There  can  be  no  doubt  that  the  tsniif 
this  agreement  are  in  general  restraint  of  trade,  aadfli 
agreement  is  therefore  iuTalid.    But  I  am  asked  byte 
plaintiff  to  break  up  the  agreement  and  read  it  ss  i(  tht 
words  of  the  agreement  were  not  to  carry  on  the  bia- 
ness  of  a  taQor  or  any  other  budneet,  and  thea  to  gin 
effect  to  the  words  ''the  business  of  a  tailor," sad b 
r^eot  the  words  "  any  other  busineas."    Bat  tbs  lib  b 
be  appUed  is  that  laid  down  by  Willea,  J.,  in  KMv 
T.  Ilfiraoomhe  BaUway  Oo. :— "  The  general  rule  ii  Mj 
where  you  cannot  serer  the  illegal  from  the  legal  psrt  «{ 
acoTcnant,  the  contract  is  altogether  Tdd;  bat,«ta|, 
you  can  scTer  them,  whether  the  illegality  be  v«^^ 
statute  or  by  the  common  law,  you  may  r^ect  the  m 
part  and  retaiu  the  good.'*    Thia  being  thsnils,ttii 
impossible  to  accede  to  tho  plaintiffs  contentioa,  for  w 
would  be,  in  fact,  to  create  a  new  coTcnant  attogett* ! 
instead  of  explaining  the  existing  ooTcnant    The  cMi 
of  Baines  t.  Geary  has  been  also  prassedapoBaetr| 
the  plaintiff ;  but  there  the  coTenant  was  diTiribis  W| 
two  parts,  whioh  fact  distiaguishes  that  caae  t*^^ 
preaent  case.    The  motion  mast,    therefore,  hs  et 
miesed. 

SoUdtors,  Woodward,  Hood,  A  WeOs;  J.  B  Bsr^ 


Adjourned  i  

The  question  to  be  dedded  waa,  whether  ansv^ 
of  aettled  land  for  a  long  tenn  of  ycaia  was saii*^ 
brance  affecting  the  inheritanoe  of  the  •Htl^J'^ 
within  the  meaniog  of  section  21  (iL)  of  th9  dM^^ 
Act,  18d2.  ^aaM 

The  mortgage  waa  made  by  troatsea  of  a  Is0«^ 

(a.)  Beported  by  J.  T^uanuic,  Bsq., 


Ohan.DiT.  )  AnflH. 

North,  J.    J  ^^ 

In  re  FBSWn. 
pBBWBir  V,  Jaxbs.  (•.) 

Settled  land—Applieation  of  capital  mmwy^I»ct»^ 
hranos  affecting  the  inh^tanes  'Mortgage  pr  m 
term— Settled  Land  Ad,  1882  (46  dl  46  Ficl.c.l8> 
a.  21  {ii.). 

A  mortgage  for  a  long  term  of  years  is  an  imumhntt 
affecting  the  inheritance  of  settled  land,  intkedkAtm     I 
of  which  capital  money  arising  from  the  sale  s/p*'} 
thesettled  land  may  ie  applied  under  ssdisa  21  Hf 
the  Settled  Land  Act,  1682. 
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HlOH  OOUET. 

TMn  ONated  by  the  will  of  T.  Frewen,  deoaased^  for  the 
purpose  of  aecorliig  portions  oat  of  the  land  settled  by 
the  will.    It  comprised  part  only  of  the  settled  land. 

A  part  of  the  settled  land  not  oomprised  in  the  mort- 
gage had  been  sold  by  the  tenant  for  life,  and  the  pro- 
ceeds of  sale  wore  in  the  hands  of  trustees. 

The  mortgagee  required  repayment  of  a  sum  of  £500, 
part  of  the  mortgage  debt ;  and  a  sale  of  a  portion  of  the 
land  oomprised  in  the  mortgage  was  unadTisable. 

This  was  a  summons  by  the  tenant  for  life  for  an  order 
directing  the  trustees  to  apply  part  of  the  proceeds  of 
sale  in  their  hands  in  repayment  of  the  sum  of  £600,  part 
of  the  mortgage  debt,  together  with  the  mortgagee's 
costs  and  the  costs  of  the  summons. 

The  Settled  Land  Act,  1888,  s.  SI,  provides  that 
capital  money  arising  under  the  Act  shall  be  iuTested  or 
otherwise  applied  {iwUr  alia)  **  (ii.)  lu  discharge,  pur- 
chase, or  redemption  o(  inoumbrancea  affecting  the  in- 
heritance of  the  settled  land,  or  other  the  whole  estate 
the  subject  of  the  settlements.** 

2>attJMy,  for  the  tenant  for  lite. — ^The  mortgage  for 
2,000  years  is  an  incumbrance  affecting  Uie  inherit- 
ance within  the  meaning  of  section  21  (ii.)  of  the  Settled 
Land  Act,  1882,  which  is  designed  to  enable  a  tenant  for 
life  to  conTcy  the  land  free  from  incombianoee.  Also  if 
the  mortgagee  foreclosed,  he  would  aoquhre  a  fee  free 
from  the  equity  of  redemption^  which  he  could  con?ert 
into  a  fee  under  the  Ckmfcyancing  Act,  1881  (ii  k  i5 
Viot.  o.  il),  a.  05. 

J.  M.  Lhyd,  for  the  tmstees,  referred  to  the  wording 
of  section  21  (U.)  of  the  Setfled  Land  Act,  1882. 

HoBaB,  J. — ^I  think  that  the  construction  suggested  by 
Mr.  Dauney  is  the  comet  one,  although  I  cannot  say 
that  the  point  is  free  from  difficulty.  The  difficulty  is 
twofold :  first,  section  21  (iL)  of  the  Settled  Land  Act, 
1882,  provides  that  the  incumbrance  to  be  diicharged  by 
the  capital  money  must  be  an  iacumbrance  affecting  the 
inheritance  of  the  settled  land,  or  other  the  whole  estate 
the  subject  of  the  settlement,  and  a  mortgage  for  a  term 
of  years  i«  not  on  the  whole  estate ;  secondly,  became,  if 
a  mortgage  for  a  term  affects  the  inheritance,  it  must  do 
BO  whether  the  term  be  long  or  short,  and  whether  made 
for  seottilog  portions,  or  Jointure,  or  pin  money,  and  it 
Is  hard  to  see  how  an  incumbrance  for  pin  money  or  a 
Jointure  secured  by  a  term  of  years  can  properly  be  die- 
charged  out  of  capital  money  arising  under  the  Act. 
But  I  have  come  to  the  oonolusion  that  the  mortgage  in 
the  present  case  is  a  mortgage  afCecting  the  inheritance 
for  two  reasons.  In  the  first  place,  because  the  mort- 
gagee might  foreclose,  and  if  he  did  this  he  would  be 
entitled,  under  section  65  of  the  Oonveyanoiog  Act,  1881, 
to  aoqubra  the  fee  as  being  posseesed  of  a  long  term  not 
snbjeot  to  any  equity  of  redemption;  and  if  he  did 
acquire  the  fee  it  could  hardly  be  said  that  the  incum- 
brance did  not  affect  the  inheritance.  In  the  second 
plaoe»  the  tenant  for  life  has  power  under  the  Settled 
Land  Act,  1882,  to  sell  the  land  in  fee  free  from  inoum- 
branoee,  and  unless  this  incumbrance  can  be  paid  off 
that  cannot  be  done.  The  object  of  the  Act  is  that,  as 
between  the  persons  interested  in  the  estate  and  the  pur- 
ehsMcr,  the  tenant  for  life  is  to  have  power  to  bind 
eretybody  interested  in  the  estate  and  to  convey  the 
estate  to  the  purchaser  in  fee  free  from  incumbrances. 
On  theee  grounds,  though  I  do  not  think  the  point 
dear,  I  come  to  the  conclusion  that  the  mortgage  is  a 
mortgage  affecting  the  inheritance  within  the  meaniog 
of  section  21  (U.)  of  the  Settled  Land  Act,  1882. 

SoUdtors,  ObUiMon,  Prikhard,  A  Grem;  T.  W,  A 


Chan.  Div.  \ 
North,  J.  i 


April  13. 


In  rs  Flxtchkr. 
GiLLiiras  V.  Fletchsb.  (a.) 


L^ffocy'^DM^SaUifactim'^A.dempUon. 

A  Uttahr,  Mng  tndebM  to  hU  wife  in  the  stem  of 
i{625,  hopioaihed  to  het  a  Uqocy  of  ihai  amouni^  5tff 
leifAoMf  any  rtformoa  to  tho  diU.  He  qfterwardi  repaid 
tfM  d9bt  in  hi$  lifetime. 

Hddf  that  ih$  Ugaey  must  lo  takm  to  have  leen  given 
in  ioUi/adion  of  the  deU^  and  that  the  payment  of  the 
deht  wa§  an  ademption  of  the  legacy. 

Adjourned  summons. 

A.  Fletcher  baring  made  his  will  in  1876,  became 
subsequently  indebted  to  his  wife  in  the  sum  of  £625, 
for  which  he  paid  interest;  and  in  August,  1883,  he 
made  a  codicil  by  which  he  bequeathed  to  her  the  sum 
of  £625  for  her  abaolute  use  in  addition  to  any  bequests 
to  her  in  his  will. 

In  1883,  at  hi«  wife's  request,  he  discharged  the  debt 
by  investing  the  sum  of  £625  in  her  name  ;  and  he  also 
drew  a  pen  through  the  bequest  of  that  sum  in  the 
codicil,  but  did  not  otherwise  revoke  the  gift. 

In  ]88i  he  died,  and  his  wUl  and  codidl  were  duly 
proved  by  hie  executors. 

This  was  an  originating  summons  by  the  testator's 
widow,  who  had  married  again,  for,  among  other  things, 
a  declaration  that  she  was  entitled  to  the  legacy  of 
£625  bequeathed  to  her  by  the  oodidl.  The  defendants 
were  the  executors  of  the  testator,  and  his  children  who 
were  infants. 

Ooaeni'Bardy,  Q.O.,  and  Aehton  Oro9$t  for  the 
plaintiif. — ^In  this  case  the  legMqr  must  not  be  taken  as 
given  in  satisfaction  of  the  debt,  becanse  no  such  pur- 
pose was  mentioned  in  the  codicil ;  and  the  debt  was 
not  in  existence  at  the  testator*s  death,  so  that  there 
was  then  no  claim  which  could  be  satisfied.  The  doc- 
trine of  ademption  is  not  applicable  to  the  present  case, 
and  the  legacy,  not  being  expressly  given  for  the  pur- 
pose of  paying  the  debt,  is  not  adeemed  by  the 
payment.  This  is  not  a  case  of  double  portions : 
Pankhuret  v.  HouM,  19  W.  B.  812,  L.  B.  6  Oh.  136 ; 
In  re  PlOlock,  28  Oh.  D.  552,  33  W.  B.  Dig.  2i2; 
Atkinson  v.  LiiUeteood,  L.  B.  18  Eq.  595. 

Oookeon'Orackanihorpe,  Q.O,,  and  F.  2*Ao?npson,  f or 
the  executors. — Where  a  testator  leaves  to  a  creditor  a 
legacy  of  at  least  an  equal  amount  with  the  debt,  the 
pieaumption  of  law  is  that  the  testator  leaves  the  legacy 
in  satietaction  of  the  debt.  The  fact  that  the  legacy  in 
thie  case  is  the  exact  amount  of  the  debt  is  an  indication 
of  the  testator's  intention :  Talbot  v.  Earl  of  Shrews- 
bury.  Free.  Oh.  39i ;  Bawlins  v.  Powel^  1  P.  Wms.  297. 
When  the  purpose  of  the  legacy  was  satisfied  by  pay- 
ment of  the  debt,  the  legacy  was  adeemed  :  Fowler  v. 
Fowler^  8  P.  Wms.  353 ;  Monek  v.  Monok,  1  Ball,  k  B. 
298;  Wetherhy  v.  Dixson,  19  Yes.  i07;  Pankhurst  v. 
SbwelL 

W.  F.  HamiUont  for  the  infant  defendants. 

KoBTH,  J. — ^The  oondnsion  I  come  to  is  based  simply 
on  the  legd  effect  of  the  acte  done  in  the  testator's  life- 
time. At  the  date  of  the  codicil  he  owed  his  wife  the 
sum  of  £625,  and  by  his  codicil  he  gave  her  a  legacy  of 
that  amount.  T  cannot  imagine  any  reason  for  his 
giving  that  exact  sum  except  to  provide  for  the  payment 
of  the  debt.  The  debt  was  afterwards  pdd  off,  and  the 
purpose  for  which  the  legacy  was  given  was  satisfied. 
Bnt  it  has  been  argued  that  in  order  to  treat  the  lQga«qr 
as  adeemed  by  such  means  it  is  necessary  that  the  pnr- 
poee  should  appear  on  the  face  of  the  w&l.    It  is  deaf 

(a.)  Beported  by  J.  TavsraAX,  Bsq.,  Barrister-st-Law* 
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that  if  the  oodidl  had  said  in  bo  many  words  that  the 
Isji^aoy  of  £625  was  giien  in  satisfaction  or  payment  of 
Uie  debt,  and  the  testator  had  afterwards  paid  the 
debt,  she  oonld  npt  l^fur^  obtained  the  legacy.  Bat 
it  is  said  th%^  beflftwuy  Am^  ifl  99  reference  to  the  debt 
in  the  bequest  the  payment  of  it  cannot  ha?e  that  effect, 
and  the  legacy  mast  not  be  treated  as  baling  been  gi?en 
for  ttot  purpose  H»ly»  U  tb#  ilebt  bud  not  bten  paid, 
oeplfi  tb«  wi^Pir  have  4#](eii  tb«  debt  m  m^  as  the 
l00«#7y  IthlAknot  Thecowrti«|»0t  disposed  to  hold 
that  there  is  satisfaction  if  it  can  b^  it,  apd  has  taken 
holdPl  slight  ckcamMi^Qaes  to  rebut  the  presumption 
agaiiMit  double  portiooe^  yet  it  is  denrly  estabUsbed  that 
if  there  is  a  legacy  ot  (Bqual  amount  with  a  debt,  the 
creditor  cannot  take  both  the  legacy  and  the  debt  unless 
there  is  so^ie^hing  to  take  tbe  case  put  of  the  general 
r)49.  There  is  nothipg  to  do  so  here,  and  it  p^ems  to  me 
t^t  ^9  legacy  mxiBt  be  taken  to  have  been  given  in 
satlBfaotiop  of  the  debt;  and  the  presumption  of  lai^^  in 
the  absence  of  any  evidence  to  renut  it,  seems  to  me  to 
put  the  matter  in  precisely  the  same  position  as  if  it  had 
been  stated  in  tbe  codicil  that  the  legacy  was  to  pay  the 
de)>t.  That  being  so^  and  the  testator  having  paid  off 
the  debt  in  his  lifetime,  his  estate  (s  relicTed  from  the 
legacy*  Mr.  Oozens-^ardy  says  tbere  is  no  case  in  the 
books  where  a  legacy  has  been  treated  as  satiafsction  of  a 
debt  except  where  either  the  debt  has  been  in  existence 
at  tbe  death  of  the  testator  or  the  eq^ial  purpose  for 
whio}i  the  legacy  was  given  has  been  mentioned  in  the 
will*  In  jnj  opiniouy  wl^ere  the  ezietence  of  the  purpose 
is  founded  on  «  presupiption  of  lav>  which  there  is  fto 
evidence  to  rebut,  the  case  is  in  tiie  same  position  as 
the  latter  case  he  mentioned.  Lord  Selbome,  b^  In  re 
PpUoeky  refers  to  the  case  where  there  is  a  reference  to 
the  purpose  in  the  wilL  Suoh  reference  may  be.  and  is, 
a  very  material  oiroumstanoe ;  but  I  do  not  undetetand 
tiiat  Lovd  Selbome  was  «diaustively  laying  down  the  lav 
as  if  he  were  writing  a  book,  and  no  sueh  presumption 
arose  in  that  ease. 

If  the  presumption  of  law  has  the  same  effect  as  if 
tiie  purpose  had  been  expressed,  there  are  numerous 
authorities  to  show  that  the  legacy  has  been  adeemed. 
I  need  only  refer  to  PatMumtw.  BoweU^  where  a  legacy 
was  fltf^a  to  the  testator^s  wife  to  be  paid  within  ten 
da^s  after  his  death.  That  did  not  make  it  bioumbent 
to  pay  the  legacy  in  the  ten  davs^  because  the  state  of 
the  estate  might  be  suoh  that  it  would  be  improper  to 
pay  it  witbUi  that  time.  During  his  last  illness  the 
testator,  at  the  request  of  his  wife,  who  did  not  know 
the  coptents  of  t^e  wiUf  ga^O  her  ^^00  tbptt  she  might 
b^TC  ^  sum  of  money  whioh  she  could  control  immediately 
ou  )iis  death  without  the  interference  of  his  executors*  It 
ywt  held  that  ^e  ]^oviding  l^e  wife  with  money 
UQme<Uately  after  t|»«  testator's  decease  was  not  a 
sa|isfaoU(9P  of  tbe  particular  purpose  of  the  legacy. 
But  Japies,  J!i.J.,  says :~"  Tbe  rale  09  this  subject 
IM  itated  by  Mr.  Justice  Williams  is,  l^iat  where  the 
testator  sjtods  nei(^er  U^  the  natma)  or  assumed  relation 
of  a  parent  to  the  legatee,  the  legacy  will  be  (oonaidered 
as  a  bounty,  and  will  not  be  adeemed  by  a  subsequent 
advancement^  unless  the  legacy  is  given  for  a  particular 
purpose*  and  the  testator  advaneee  money  for  tbe  same 
purpose,  or  unless  the  intention  otherwise  legally  appear 
ef  making  the  advancement  witii  a  view  to  ademption. 
I  think  this  refers  to  a  )egaoy  given  for  a  patticnlar 
fpeoiflo  purpose,  as,  fpr  instance,  a  legacy  given  to 
purchase  an  advowson  for  a  son,  whidi  would  De 
adeemed,  or  perhaps  it  would  be  more  correct  to  say 
satisfied,  bj  the  fether  afterwards  purchasing  the  a4- 
vowson  for  him.  Here  the  legacy  does  not  appear  to  me 
to  have  been  given  for  a  particular  purpose  within  the 
meaning  of  the  rale."  In  the  present  case  it  seems  to 
me  that  t|^  legacy  yna  givep  for  a  partlcnl^  purpose 
witfiin  the  meaning  of  the  rule,  because  there  is  the 
[^(csumption  9^  law  iliet  the  IppiQf  9f  exaotl7  tbe  same 


amoq]itisgiyeoinftMa»f«otipnp{  tb9M(f  V^  tl^ 
cijrcumstanoes  the  paypient  9f  ^  i^  m^^  ^  M^b 
to  be  an  ademption  of  ti^c  l««IMy,  i«P$  I  QpaM^pM 
an  order  in  favpnJf  9*  tfc«  wMofff  J  tt^k  *  epib 
should  come  out  of  the  estate* 

Solicitors,   SpeedUif,  Mm^ard,  il  £aft(2p»;Ur 
dt  JRoberU. 


Chan.  Div.f 
Stirling,  J.  i 


M^jS,9;fm)i 


In  re  Bounds  (JjnAjm)-  (^) 

Infani^OuardianBhij^—Edigiotu  eduMm^f^ 
—BighU  ofmoiher  as  ataMory  guardioMr-OiuHm^ 
ihip  o/Infanii  AA,  1866  (49  a;  50  Fiof.  c  ST). 

ThtriqU  of  a  father  to  detdds  whatrdigumtiwim 
his  children  ahaU  receive  haa  not  been  afftded  hf  Ai 
paaaing  of  the  Guardianahip  oflnfcmia  Ad,  1886. 

Under  that  Ad  a  mother,  aa  guardian  of  an  <«MJ|» 
no  greaterpoufera,  in  deciding  upon  Ha  rdigioua  ««<«■"> 
than  were  poaaeaaed,  at  the  paaaing  of  the  Ad^lfm 
guardian  appointed  hy  uM  or  othen/pi^e  und«r  1%  €9.% 
c.  24. 

Adjourned  summons. 

This  was  a  summons  taken  out  by  the  next  |nfl»a 
three  infants  asking  that  their  mother,His.  Sc»o]sn,sDC^ 
be  removed  Irom  &*f  gua»di»nship,  and  Si»t  tw  otta 
persons  might  be  appointed  guardians  in  her  stem. 

Michael  Bcanlan,  the  father  of  the  infants,  mi  s  M- 
maker  occupying  a  humble  position  in  Hfa  H^  *f 
bora  9t  Kilkee,  in  the  county  of  Cbuce,  in  IsBlMA,n 
1846,  his  father  bidng  a  Boman  Oatholie  and  his  wAm 
a  Protestant,  and  he  was  baptised  as  a  Bomsa  (bft<*a 
He  appeared,  however,  to  have  become  a  ^'•^ 
previously  to  1868,  and  to  have  oonneeted  Umsdf  nk 
Trinity  Ohuroh,  Limerick.  On  the  87tli  of  Jalji^^ 
he  married  Margaret  Oakley  at  tiie  Bmnau  OaftflU 
Church  of  St.  Michael,  limerick.  Mn.  Seanlsa  !•■ 
the  time  of  her  marriage,  and  had  •ontiaued  tolM 
Boman  Catholic.  As  regards  her  hiulMnd  sbs  Mti* 
her  deposition  that  **  he  tnraed  CathoUa  when  be  nam 
her*';  but  there  was  nothing  to  show  thathsw«J« 
in  the  haWt  of  attonding  any  of  tfce  ssrvlesi  of  *i 
Church,  or  that  he  discharged  any  of  tiie  leligioasasv 
which  the  profession  of  that  faith  would  iB^ass  if* 
him.  . 

Of  this  marriage  there  were  th«ee  «MJ*^**fL. 
Ireland— via.,  Maiy,  bora  on  the  SHh  of  Apifl,  1«»» 
Ann  OUvia,  bora  on  the  86th  of  October,  IWJJ  "J 
Alexander  James,  bom  on  Itie  Sidof  July,  1876,  J* 
three  were  proved  to  have  been  baptised  In  tbe  ftwjj 
ant  Trinity  Church  at  Umeitiek.  Mary  was  •!»  rjr 
to  have  been  baptised  in  the  Boman  Oitiiolic  CUh^ 
St.  Michael,  limerick,  and  It  was  stated  by  MraW"*" 
that  Ann  Olivia  was  also  baptised  there;  •i^WjfJ 
the  time  of  the  present  appUcatioB  tte  immmm 
not  been  found.  ^  ^ 

About  the  year  1879  Mr.  and  Mrs.  fleealsa,  igg 
three  children,  came  to  London  and  themieftifg  >*? 
in  the  neighbourhood  of  Soho.  A  f oaith  child,  ll«^ 
was  bora  to  tiiem  there  in  June,  188a  Shi  «*  J^ 
tized  at  the  Boman  Ostholic  Church  of  ^^ 
Warwick-street,  on  the  89th  of  July,  1«W, «*;• 
district  church  of  St.  Peter's,  Great  Windaifl^**^ 
the  9th  of  July.  1888.  ^^  ^ 

The  son,  Alexander  James,  died   In  a»#*,^ 
appeared  to  have  been  buried  at  Finchl^  Omt^ 

(a.)  Beported  by  W.  Ivncar  Ooox,  Esq.,  1 
Law. 


Vol  XXXVI.    i4M.i.m.}   THK  WUKKLY  BKPOBTEB. 


848 


9w9  Qonr. 


Iv  lui  BWftpAV  (Iir?4ifT|i), 


H;o^  PppftTf 


b«ii|g  IM«  by  »  flwgynB  of  Hie  Iiit«bU«M  Okwfok, 

Tb»  pmfiit  ippUoittw  reUM  tp  tbe  HirM  im«iaHig 
ouidiwi^^llnfj,  WW  tm^  fifMnj  A^  ou?i»,  upv 
•gaatlOHMH  Mia  Ml;  iittd  tfArgniMt,  naMly  iriibt 

InOotQbtr,  1870,  Hw  Mil  Ann  OUflu  4«Myit«|iH« 
b66i»  9lMe4  •!  t|i«  MmU  Ui  iiPiuifliHpfi  wi A  Ao  dbi^do^ 
chiuoh  pf  fit.  r^tet*!,  Omt  WiA4»m-i^0et,  Hpw 
lone  tbej  i«oi«Iim4  tilitft  414  m^  SMfor  ;  bAl  tbafo  vi|» 
an  evWy  «(  wkt^t  tmmtli  !•  bfi  «Q  fidmia^loii  p|  ^WTJ  If) 
the  i«M  ffhopl  AH  tlia  ai«t  Ql  ]C»7>  1880.  On  the  18U» 
of  SeptOiiber.  1882,  tlieff  two  cbU4rei»  wm  edmitM 
to  the  fiowd  Sohoolf  «t  H^rtrftreet,  OprMt*gar4«fl»  »n4 
both  attended  there  w$i\  Jq^e.  1383,  AlK>ot  Uie  laet- 
ment|oiie4  4#te  M8«y  aKM^ffd  |o  1)^9  eaNf«4  the 
Boai4  SoiMNil,  r«|«r^reetp  Sobo.  tod  W  baf  e  Ipf  I  it  i^  i^ 
week. 

Fvo^i  tha  9tb  9t  9$9tm^,  1888.  Qftttt  Febriutfy, 
18S4»  tbiM  tm  am99i$  att#nfM  4Im»  fuU'  pahool 
atttt«b#d  to  tba  BofMn  Clatboll^  fbw^h  (n  Wavwipbo 
stveett  Awi  FfturVAiy  I0  0»tPb«r»  1884^  they  aMiopded 
tbe  gifV  feboQl  U|  miq^otioA  w|tb  tlie  iU^man  OatbollQ 
sQhooln  jn  Ogle-ftreet,  and  aoptiimed  Ibera  ontU  tha  3fd 
of  Mir>  188^.  Wbile  iM;tfi»din«  tbaia  Poboola  thay 
warn  tMgbt  tbP  dopMiei  oC  tba  lUKnai)  Oatbolio  ^aitb, 
an4  vaifv  lov  tha  4iat  tlma,  admiUad  to  tba  Holy 
Conammiiflw  aaaording  to  tba  iita«  of  tha(  faitb.  Tbf 
evi^^MP  at pofo^tly  «b<Hrad  tbat  aU  tbie  took  plaoa  ir^tb 
the  knovMf a  and  fOB^ant  of  Mlabael  Boanlan* 

Tfca  M4  infant,  Uafgaret.  appeared  to  bare  beeii 
adoaitttd  j^to  the  Uifant  tobool  i»  oonaaotion  vltb  the 
Bonw  (SathoUo  abarab  in  Warwiak-atr«ot  in  Oetober» 
1884,  ami  1^  have  i9i»aiaed  tbare  u^tU  Kareb,  1885. 
She  vaa  lanidaiKtad  i»  February,  1886,  aad  remtoad 
thavo  uvW  Jiipe  i^lloifinA 

]« lft8f  Mr-  my^  MrajLuOan  aata^i  Ha  Uv^  togetber, 
The  oauiaaol  the  aapaxation  wmra  not  perfeptly  dear. 
On  the  ana  baad  i^  waa  attributed  to  the  intemperate 
beUfca  el  tba  wifa,  and  o»  tba  other  tP  violenoe  and  ill- 
traetwait  on  tba  part  of  tba  bnaband*  KotiHthitandiag 
the  aepaantal,  Mia.  8oaoUl»,  aa  aba  iMed,  aicaept  duziog 
one  waab,  Wit  to  bar  bnaband'a  rooma  arery  day. 

Abont  the  awl  of  1885  or  beginning  of  1886  Mioh^l 
Seante  hiffin  to  be  visited,  flrat  by  fooie  of  tb#di«triot 
Tia|toi%  and  afterwarde  by  aanie  of  tbe  olergy  of  the 
perJeh  ebnmb  of  St^  Anne'a»  Sohp,  Tbay  found  bim 
advaiMiad  U^  afvaronption  and  ja  a  atata  of  po? erty,  and 
thenaalorftb  to  tba  tioM  of  bia  daath  they  raUered  bia 


Xbro«gb  tba  intervention  ol  tba  Aev.  KaevU  Dar ia, 
ouaata  of  0t,  Anne'01  ba  waa  adnattad,  in  Marob,  1837, 
to  ^iia  Voftb  London  Oonwjpption  llofpital*  wber^  ba 
dia4  00  ih#  81*t  of  April,  1887. 

Mf  •  Davis  etated  that  be  wap  aoyiailltad  iri^b  Scaplan 
for  4l|x  loontbi  prevleua  to  bi#  death ;  that  be  wai  a 
wiMPbar  of  tb#  Oborob  Pf  ^Soi^and,  and  raiaived  the 
Oofwinnnfon  from  him.  Tbe  Bev.  |ir.  &oi4on,  tbe 
ehgyJain  of  tbe  hoepitiUt  atoted  tbat,  ao  long  at  ba  va« 
aible  to  do  ao>  Soanlaii  ragolarly  attended  the  Ohuroh  of 
Kwjgiaiid  aarvioee  at  tba  horpiM,  and  prof  eoyad  bimaelf 
to  |ta  a  moHiber  of  that  ohiirob* 

to  Xay*  1886,  Wh  Wade,  o«a  of  the  ybitore  of  tba 
paalab  of  St.  Anne,  at  tba  raqoait  of  Scanlan,  procured 
Hiavy,  the  al^eat  child,  to  be  admitted  into  the  Ohnrob 
ai  ^Dtfland  Home  for  GUrla,  STotting-biU.  Sba  proved 
to  iMi  aomewhat  onmanageabla,  aod  wae  tabeo  away  from 
Dm»I  borne  by  Ui.  EeevU  Paij^i,  mi  af  t9f  a  abort  time 
a4anittjed  to  f^d  Shafteebory's  ^Qme  at  jSudbury,  near 
Hiiivrow,  wbara  aha  atill  zem^dned. 

liiva  Fapny  Shea,  tbe  miitrew  of  the  infant  acbool, 
S^  Jkmii%  at^itad  tkiat  ofi  tba  6tili  of  fm^  1886,  Miobaal 
ScMPitP  bfovffb^  bis  daagbtff  Kargarat  W  tba  /vabool 
MAatatpi  to  bar  tbut  tba  girl'a  aiathar  vitb(4  bar  ^  b9 
^mutod u  »  BomM  flathoUo,  but  that  imMnoti  Md 


|f  tba  miothar  aame  to  taba  tbp  child  awar  ha  baw«d  b^r 
|iot  to  allow  her  to  go.  Fiom  ^a«o»  1889»  to  A(M»?bt 
1897,  ^  tppaared  tP  b8V9  fittendad  Sn^dAy^'flPb^q}  \f^ 
fomieotipA  with  St.  Ai|90'8*  Tbe  erider^  f^  tp  tb^ 
fdnoatioA  pf  Am  Olivia  betweap  Uayt  1380,  and  ^rpb, 
1887,  WM  ioei  diatinfit,  but  ^r>«  SpMlan,  in  her  evi- 
denoa,  itatad  that  '<  Vary  Ann  and  Haggi^-'  ware  4U  »t 
W«rwiak->t|aet  ^pbpol  wb^n  w  left  .b«r  bniband,  41^ 
be  toPb  tb4m  away,  and  tb»t  tb«7  m^^  w#nt  to  ax>y 
Oatboiia  flobort  af tor  tbat.  Wban  SonnJan  ^nt^red  tba 
bonpital  in  IfoK^b^  1887s  ba  bnndpd  over  tbP  pbiidrm— 
Mn  OUvi»  find  Margaret— to  }(?•  Kwiil  Pane,  and 
oakod  bim  tP  tai^  9»ra  of  tb#m.  H9  8aoprd(ng|y  oanaad 
Ann  pliri4  tq  be  plaoad  in  tb9  Marylabantf  mm  fpr 
Pbiidrap,  Md  obtatnod  b^r  fatb^r'c  written  pon/imt  tP 
ber  going  to  Oaaada,  wbara  tbQ  wm  «9at  8f tPI  bif  dofttb 
ond  ftill  remained.    Margaret  had  bPPft  bP%rd9d  9^^  io 

^he  viilaga  of  Morpton-in-tba-Mar9b>  und^r  Vk^  9np9r- 
ri^ion  pf  Udy  Mitrprd* 

BuMi^,  Q.O.t  and  Kirby^  fov  the  nest  friend  of  the 
(nfaati. 

Grahom  ffaitinffi,  0,(7.,  P,  8,  Sk>he$t  and  ^«  *^ohn 
pUrht  for  the  rp9pondent,  Mcs.  Soanlan. 

Tba  argnmentf  wiU  ^pp9»r  anifiplpntly  frp^n  tbP  Jndg" 


At  tbe  aandneion  of  the  argomanti  SnaLnro,  J., 
deelded  that  no  aoiBoient  groanda  had  been  shewn  fov 
^he  removal  of  tbe  mother  Amm  the  goardianahip  j  but 
that  epmeone  ought  ta  be  appointed  te  eat  Jointly  with 
ber.  He,  however,  reeerved  lof  fovther  oonndevation  the 
question  in  what  veligfoos  faith  tba  infants  aught  to  be 
brought  up,  the  dealsion  of  that  question  being  neoeseazy 
in  Older  to  asaartain  who  shauld  be  apjpaintad  anah  co- 
guardian. 

Juna  12.— BTiw^pja,  J.— In  this  paaa,  for  tba  reasons 
given  by  me  at  the  close  of  tb9  argmnant,  I  baV9  beld 
that  tbe  mother  of  the  infant?  ought  pot  tP  bP  ramoTed 
from  the  o£9oe  of  guardian,  whioh  sba  bold?  by  virtuo  of 
the  provisions  of  tbe  Guardianship  of  Infants  Aot,  1886, 
but  that  someone  ought  to  be  appointed  (under  tbe 
powers  conferred  by  tbe  sania  Apt)  to  bp  a  gnardi9«  to 
act  Jointly  wUb  bar.  In  deeding  wbo  sbaU  be  cbpsen 
as  such  gnardiany  pn9  main  plemanii  to  be  regarded  U 
the  religion  in  wbiob  tba  infant9  ATa  to  bo  brougbt  PPt 
The  material  facts  bo<M^g  Pn  tbi*  qaestiou  pff  as 
follows :— [His  lordship  then  statpd  tbem  49  •at  fprtb 
above,  and  continued:—]  An  oModnatlon  of  tbe 
evidence  baa  convinoed  mo  that  Miobael  Soapif^q,  al- 
though he  assented  to  bi«  children  bping  brought  up  as 
Boman  Oatbolips  from  1883  to  1886,  and  to  Us  two 
eldar  ohildrmi  r^peivtng  tba  Oommunion  aocording  to  the 
rltps  of  that  faith,  nevertheless  dui^ng  tbe  last  jea^  gf 
hU  life  caused  aU  threp  children  to  ba  brongbt  np  89 
Protestants,  and  diftlnctly  pxprpssed  bif  wisn  tp  bo 
tbat  they  sbonld  be  brongbt  pp  as  pappibers  of  the 

Obnroh  of  Sngiandf    It  (9  said,  and  witb  truth, 

that  during  this  period  ba  wa9  separated  from  bia 
wife,  and  was  nnder  ^e  iqfluenpe  of  tba  S^«  June's 
clergy,  on  whom  ba  was  dependent  for  support  s 
but,  giving  all  dne  weight  ^o  tbese  gtrpumstanoes,  I  am 
unable  to  arrive  at  thp  ponolusion  ^b4t  bis  acte  i|nd 
expressed  wisbes  werp  inoonsistent  witb  a  genuine 
desire  for  the  welfarp  pf  his  chi)dren  or  with  an  honest 
intention  to  perfonn  faitbfnlly  tbe  dnti99  ba  0W9d  to 
them  as  tbair  father* 

Koif ,  the  absolute  right  of  a  father  in  bl9  Ufptime  to 
decide  what  ^ligions  pducatiop  his  QbUdrep  sbonld 
receive  has  be^p  laid  down  in  the  ipo^t  pointed  terips 
in  a  way  wall  paloulated  to  test  thp  rule  pf  the  court. 

In  In  ft  Agar-EUU.  Ag^r-mn  ▼•  La$eaie9,  27 
W.  EL  117, 10  Pli.  P.  ♦?,  Jwap,  I^.,  to  dalivpripsr  tba 

Judgment  9f  tbp  pourt,  sptd :  L9i«  l9)4jbip  rp^  tbe 
pa9oage  oommenobtg  iKtb  ta9  wpi^i  "  l^  ^  iPPl  ^^ 
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honett  father/'  at  p.  74,  and  endiDg  with  the  wordSi 
"which  the  Uw  has  ooofided  to  him,"  at  p.  75.] 

Farther,  the  law  (down  to  the  passing  of  the  Goardian- 
ship  of  Infants  Aot,  1886)  was  clear  that  after  the 
death  of  the  father  those  who  hare  the  guardianship  of 
the  child  are  bonnd  to  see  that  the  child  is 
brought  np  in  the  religious  faith  of  the  father. 
Thus  in  Hatohiworih  t.  HawJuworth,  19  W.  B. 
735,  L.  B.  6  Oh.  589)  James,  L.J.  (at  p.  548),  said : 
"The  rule  of  the  court  is,  that  the  court,  or  any 
persons  who  have  the  guardianship  of  a  child  after  the 
father^s  death,  should  have  sacred  regard  to  the  religion 
of  the  father  in  dealing  with  the  child;  and,  unless 
under  very  special  circumstances,  to  see  that  the  child 
is  brought  up  in  the  religions  faith  of  the  father,  what- 
ever that  religious  faith  may  have  been."  There  are, 
however,  oases  in  which  the  father  may,  even  in  his  life- 
time, lose  the  right  to  have  his  child  educated  in  his  own 
religion.  This  was  dearly  laid  down,  and  was  given 
effect  to,  in  Andrewi  v.  Salt,  21  W.  B.  616,  L.  B.  8  Oh. 
622.  Hellish,  L.J.  (at  p.  638),  said :  [His  lordship  read 
the  passage  beginning  with  the  words,  "  Then  what 
difference  does  it  make,"  at  p.  638,  and  ending  with  the 
words,  "possibly  her  health,"  at  p.  639.]  He  after- 
wards refers  to  Lyom  v.  BUMn^  Jac.  245,  and  reads 
the  passage  from  that  case  commencing  with  the  words, 
"  The  view  I  have  taken,"  at  p.  255,  and  ending  with 
the  words,  *'as  dangerous  to  society,"  at  p.  256;  and 
to  BiU  V.  HiU,  10  W.  B.  400,  with  which  I  shaU  here- 
after deal.  The  law  is  similarly  stated  in  In  re  Agar- 
EllU,  Agar.mi$  v.  LoMdU;  27  W.  B.  117,  10  Ob.  D., 
at  p.  72,  82  W.  B.  1,  24  Oh.  D.,  at  pp.  328,  333,  338. 

The  case  of  BiU  v.  HiU  appears  to  be  the  case  in 
which  this  portion  of  the  law  has  been  oanied  to  the 
furthest  extent.  It  is,  perhaps,  best  reported  in  81 
L.  J.  Oh.  N.  S.,  at  p.  605.  In  that  case  the  father  was  a 
Boman  OathoUo  and  the  mother  a  Protestant.  One  of 
the  two  children  of  the  marriage  was  baptized  first  as  a 
Boman  Oatholio,  but  afterwards  as  a  Protestant ;  the 
other  was  baptized  as  a  Protestant  only.  Under  the 
mother's  infiuence  the  ehildren  were  educated  as  Pro- 
testants, and  nothing  was  ever  done  by  the  father  to 
instruct  them  or  to  cause  them  to  be  instructed  in  the 
Boman  Oatholic  faith.  He  made  a  will  by  which  he  ap- 
pointed the  mother  of  the  children  guardian,  but  directed 
the  children  to  be  brought  up  as  Boman  Oatholics.  He 
was  held  to  have  abdicated  his  right  to  direct  the 
religious  education  of  his  children. 

Now  it  Michael  Soanlan  had  died  early  in  1886  this 
case  would  have  been  a  dear  authority  for  disregarding 
any  wish  or  directions  on  his  part  that  his  children 
should  be  brought  up  as  Protestants ;  but  it  seems  to 
me  that  what  took  place  in  and  subsequently  to  1886 
could  not  be  left  out  of  consideration.  Not  only 
did  Hichad  Soanlan  remove  his  children  from  the 
Boman  Oatholio  schods,  but  he  took  active  steps  to 
cause  them  to  be  brought  np  as  Protestants.  He 
asserted  his  right  to  direct  the  rdigious  education  of  his 
children,  and  (whatever  may  have  been  the  reason)  Mrs. 
Soanlan,  though  (as  she  says)  she  went  to  his  rooms 
every  day,  did  not  think  fit  to  offer  any  opposition  to 
bis  acts,  and  I  am  unable  to  come  to  the  condnsion  that 
those  acts  of  Midiael  Soanlan  were  done  out  of  mere 
caprice,  so  that  the  court  would  have  interfered  with 
them  in  bis  lifetime,  and,  that  being  so,  I  come  to  the 
oondnsion  that  under  the  law  as  it  stood  prior  to  the 
passing  of  the  Guardianship  of  Infants  Act,  1886,  the 
court  would  have  been  bound  to  give  effect  to  the  wishes 
and  directions  of  the  father  as  to  the  rdigious  educa- 
tion of  these  infants.  It  remains  to  be  considered 
whether  that  Act  has  in  this  respect  made  any  change 
in  the  law.  Oertaioly  in  express  terms  it  has  not. 
There  is  not  a  word  in  the  statute  from  beginning  to 
end  on  the  subject  of  the  religious  education  of  children. 
The  enactments  are  these  :— [His  lordship  read  the  pre- 


amble and  sections  2—5,  and  continued:—]  Kov prior 
to  the  passing  of  the  Act  the  poeltion  of  the  nolte  m 
this  :  after  the  father's  death,  and  in  the  ahseaoe  of  tts 
appointment  by  the  father  of  any  iMiamaiiuf  pn- 
dian,  she  was  at  law  guardian  by  nurture— tine  ii^ibr 
was  entitled  to  the  custody  and  govemment  of  hraosi 
until  fourteen,  and  of  her  daughters  nntil  siztan.  Bk 
position  was,  further,  such  that  under  the  lik«  dnar 
stancee   it  was  dmost  of  course  on  the  psit  o(  tk 
courts  of  equity  to  appoint  her  guardian  of  h«  iiiil 
children,    whether    sons   or   daughters,  dvdng  Ihs 
minorities.    But  she  could  not  hersdf  appohit  gonte 
either  by  deed  or  will,  nor,  if  the  father  sppoM 
guardians,  could  she  interfere  with  them:  TMi, 
Earl  of  ShrewBhuryp  4  My.  ft  Or.  672. 

It  was  laid  down  in  Beg.  v.  Clarke,  5  W.  B.  tn,*! 
£.  ft  B.  186,  the  well-known  case  of  AUda  IUoe»  M 
where  the  mother  was  guardian  by  nnrtnre,  eha  M 
(unless  provision  to  the  contrary  had  been  msdeby  tie 
will  of  the  father)  in  all  respects  the  same  authority  lUeh 
might  have  been  exercised  by  the  father  had  he  nnini 
the  mother,  and  the  court  direoted  the  ebOd  of  i 
Protestant  father  to  be  hsnded  over  to  a  surhai 
Boman    Oatholic    mother,  dthough   she  iotsodiiti 
educate  it  in  aooordanoe  with  her  own  religioui  iln 
In  that  same  case,  however,  the  child  was  aftemh 
made  a  ward  of  court,  and  directions  were  giist^ 
Kindersley,  V.O.,  that  she  should  be  brought  up  mi 
Protestant  (see  26  L.  J.  Q.  B.  176n,  8  Jur.  N.  a  SSta]. 
The  strength  of  the  rule  of  conrta  of  equity  imporiig 
on  a  surviving  mother  the  obligation  to  sdoflsli  to 
children  in  accordance  with  the  religion  of  their  fitte 
dearly  appears  from  the  oases  of  Au$Un  v.  itufw,!) 
W.  B.  761,  4  De  G.  J.  ft  S.  716,  where  the  fstlMrdiei 
intestate,  and  the  moUier  was  consequently  gairiiabr 
nurture,  and  of  In  re  Newberffp  14  W.  B.  ITS,  3M, 
L.  B.   1  Oh.  263,  where  the  mother  had  (along  wlk 
another)  been  appointed  testamentary  gnardiiB.  AB 
conflict  between  the  rules  of  law  and  eqdty  on  tki 
subject  ceased  upon  the  coming  into  operatioa  of  tki 
Judioatnre  Aot,  1878,  s.  25,  sub-section  10,  wfaisbiiV' 
vides  that  "  in  questions  relating  to  the  costodj  id 
education  of  infants  the  rules  of  equity  shall  preniL'' 

Under  the  statute  the  mother  who  survives  tlis  fiAa 
of  her  children  is  now  bj  law  their  guardian,  dtks 
alone  where  no  guardian  has  been  appointed  by  ^ 
father,  or  Jointly  with  any  guardian  appointsd  \if^ 
father.    As  regards  her  powers  as  such  gnardiso,  tk^ 
are  to  be  those  which  any  guardian  appointed  by  wiS* 
otherwise  at  the  pascing  of  the  Act  had  under  the  M 
12  Oar.  2,  c  24.    What,  then,  was  the  poeitioa  of  i^ 
a  guardian  as  regards  the  rdigious  ednoation  of  iM 
children  committed  to  his  charge  P    The  answer  fc  to* 
found  in  the  passage  I  have  already  dted  from  A"^ 
toarth  V.    Hawkiwarth.    The  guardian  was  to ''If" 
sacred  regard  to  the  religion  of  the  father  iadftfy 
with  the  child ;  and,  unless  under  very  speoisl  ciR>*' 
stances,  to  see  that  the  child  was  brought  np  is  iw 
reUgiouB  faith  of  the  father,  whatever  that  nXii^^ 
have  been.'*    And  the  rule  applied  none  the  Umvf 
the  guardian  appointed  by  the  father  wastbaa"** 
Under  the  statute  it  seems  to  me,  upon  the  tff^ 
terms  of  section  4,  the  mother  is  bound  to  obrti*>2 
rule.     It  was    contended,  however,  that  tko  b^ 
rights  of  the  mother  were  totally  different  fros  ^ 
any  guardian,  however  appointed,  and  that  tho  v^ 
made  by  the  present  Master  of  the  Bolls  in  /a  f  4^ 
EUii,  Agar.EUU  v.  LaeeeUee,  24  Oh.  D.  «^. J*  ^2 
as  to  the  natural  rights  of  a  father  vpfm  ^ 
mufanefio  to  the  case  of  a  mother.    The  ^'B'**' ?^ 
appears  to  me  to  be  that  down  to  the  po*^^^ 
Aot  the  law  recognifted  the  naturd  ^ki^9^,l^ 
only  to  the  extent  to  which  I  have  mentieawj^'^^ 
for  the  Legidature  to  oonddet  and  ^***'"^^ 

further  recognition  should  be  given  to  tM^^ 
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rights,  and  the  legal  poaitton  of  the  mother  mast  now 
be  «acertaliie4»  not  from  the  conelderatlon  of  those 
natural  rights  themtelTee,  but  by  the  trae  oonttraction 
to  be  plaoed  upon  the  language  of  the  Act  of  Parliament 
which  expresBee  the  determination  arrived  at  bj  the 
LcRlilatare  on  the  eabject. 

It  was  farther  said  that  the  rale  of  law  had  its  origin 
in  the  statutory  power  of  the  father  to  appoint  guar- 
dians to  the  children;  and  that, inasmuch  as  the  mother 
has  now  co-ordinate  power  in  this  respect  with  the  father, 
she  ought  now  to  have  co-ordinate  power  with  him  in 
directing  the  religion  and  education  of  the  children. 
No  doubt  the  power  of  the  father  to  appoint  guardians 
of  bis  children  afforded  the  means  by  which  he  was 
enabled  to  give  effect  to  his  viewii  on  their  religious 
education ;  but  I  think  that  it  cannot  be  said  that  it  has 
been  condusively  decided  that  the  rule  originated  in  the 
way  alleged.  The  point  was  argued  in  the  case  of 
Skinner  w.  Orde,  L.  B.  4  P.  0.  60,  20  W.  R.  H.  L. 
Dig.  7,  and  James,  L.J.,  in  delivering  Judgment, 
says  no  more  than  this  (p.  70) : — **  It  was  contended 
with  some  plausibility  before  their  lordships  that  this 
rule  had  its  origin  in  the  statutory  power  of  English 
fathers  to  appoint  guardians  for  their  children."  This 
appears  to  me  sufl&oient  to  show  that  the  rule  was  not 
(even  in  the  view  of  lawyers)  so  closely  connected  with 
the  power  of  appointing  guardians  that  the  Legislature 
ought  to  be  deemed  to  have  abrogatod  it  merely  by  con- 
ferring on  the  mother  the  power  of  appointing  guar- 
dians ;  nor  can  I  suppose  that, in  a  matter  of  so  much  diffl- 
cnlty  and  delicacy,  the  Legislature  intended  to  abolish  a 
well-settled  rule  by  a  side  wind,  without  even  a  sugges- 
tion as  to  the  role  to  be  substituted  for  It,  and  without 
indicating  how  a  court  is  to  act  when  call<»d  upon  to 
decide  between  co-ordinate  authorities  unhappily  unable 
to  agree  on  questions  affecting  the  religious  welfare  of 
an  infant. 

I  think,  therefore,  that  the  4ct  has  not  introduced 
any  change  in  the  rule  as  to  the  religions  education  of 
infants,  and  I  must  therefore  direct  that  the  children  be 
brought  up  as  members  of  the  Ohuroh  of  England. 

Solicitors,  Deacon,  Gilwm,  A  Medcalf;  Mthley  A 
Phipmm. 


IN  BANKEUPTCY. 


Q.  a  Dlv.  (Oave,  J.)  June  28. 

Ex  parU  £o8S. 
In  re  Cbippb.  (a.) 

Bankfupicy — Execution — Petition'-'Noticc  to  iheriff-^ 
Retenium  of  proceede^Timc — Bankruptcy  Act,  1883 
(46  «ft  47  Viet.  c.  52),  $.  46. 

The  fourteen  daye  during  which  the  sheriff  ie  required, 
hy  section  46,  eub-eection  (2),  0/  the  Bankruptcy  Act, 
1883,  to  retain  in  hie  hande  the  proceeds  of  goods  eold 
under  an  execution  commence  to  run  from  tKc  time  of 
the  sale,  and  not  from  the  time  of  the  receipt  of  such 
proceeds  hy  the  sheriff. 

Motion  calling  upon  the  tmstee  in  the  bankruptcy  to 
show  cause  why  the  applicant  was  not  entitled  to  the 
sum  of  £343  in  the  hands  of  the  Sheriff  of  Surrey. 

The  case  raised  the  question  as  to  the  time  from  which 
the  fourteen  days  are  to  run  during  which  the  sheriff 
is  to  retain  the  proceeds  of  an  execution  in  his  hands 
under  section  46,  sub-section  (2),  of  the  Bankruptcy  Act, 
1883. 

Judgment  was  obtained  by  the  applicant  againtt  the 
bankrapt  in  October,  1887,  and  on  January  23,  1888, 
execution  was  levied. 


{a.)   Beported  by  0.    F. 


Morrill,  Esq.,  Barrister-at- 
Law. 


On  the  9th  of  February,  1888,  the  sale  took  place, 
but  part  of  the  proceeds  were  not  paid  until  the  10th  of 
February. 

On  the  24th  of  February,  1888,  the  bankruptcy  peti- 
tion was  presented,  and  the  moneys  realized  from  the  sale 
being  claimed  by  the  trustee,  the  execution  creditor  now 
applied  to  the  court  for  a  declaration  in  his  favour* 

Herbert  Bced,  for  the  execution  creditor.— The  execu- 
tloQ  creditor  has  an  absolute  right,  unless  it  can  be 
shown  that  he  comei  within  sections  45  or  46  of  the 
Bankruptcy  Act,  1883.  The  question  is.  Within  what 
period  the  notice  must  be  given  under  section  46,  sub- 
section (2)  P  I  submit  it  is  from  the  time  of  the  sale. 
It  has  never  been  suggested  until  now  that  the  time 
from  which  the  fourteen  days  are  to  run  is  from  the  time 
of  the  receipt  by  the  sheriff  This  is  not  a  new  section, 
and  the  question  has  always  been,  When  was  the  oom- 
pletion  of  the  sale  P  It  would  be  very  curious  if,  from 
the  accident  of  the  purchaser  not  paying  the  money  for 
a  couple  of  days,  the  execution  creditor  should  be  de- 
prived of  his  rights.  The  words  '*  retain  the  balance  for 
fourteen  days "  refer  back  to  the  words  "  where  the 
goods  of  a  debtor  are  sold."  It  cannot  mean  from  the 
date  of  receipt. 

He  referred  to  Ex  parte  Villars,  In  re  Sogers,  22 
W.  B.  397,  603,  L.  B.  9  Oh.  App.  432,  439 ;  Jones  v. 
Parcell,  11  Q.  B.  D.  430,  31  W.  B.  Dig.  2U 

Sidney  Woolf,  for  the  trnstee.-^In  both  the  cases 
cited  the  Judges  were  really  contemplating  the  fourteen 
days  running  from  the  time  when  the  sheriff  received  the 
proceeds.  It  is  then  that  the  sale  is  completed.  More- 
over, in  any  case  this  petition  was  presented  within  four- 
teen days.  It  was  taken  to  the  ofl&ce  on  February  23, 
but  was  refused  as  not  being  strictly  in  form,  since  it 
was  not  accompanied  by  an  affidavit,  as  required  by  rule 
258  of  the  Bankruptcy  Bules,  1886. 

Oavb,  J.— My  decision  must  be  in  favour  of  the  exe- 
cution creditor.  As  to  the  point  raised  with  regard  to 
the  presentation  of  the  petition  on  February  23,  primd 
fade,  a  petition  is  presented  when  it  is  received  and  put 
on  the  file.  It  might  be  a  question  whether  or  not  a 
petition  might  be  said  to  have  been  presented  when,  all 
requirements  of  the  Act  and  Kules  having  been  complied 
with,  the  clerk  wrongfully  refused  to  rooeive  it.  When 
that  question  arises  I  will  deal  with  it.  Here,  on  the 
23rd  of  February,  the  petition  was  not  in  order.  It  was 
not  accompanied  by  an  affidavit,  as  required  by  rule 
258,  which  provides  that  a  bankruptcy  petition  against 
any  debtor  to  any  company  or  co-partnership  duly 
authorized  to  sue  and  be  sued  in  the  name  of  a  public 
officer  or  agent,  may  be  presented  by  such  public  officer 
or  agent,  as  the  nominal  petitioner,  for  and  on  behalf  of 
such  company  or  co-psrtnersbip,  *'  on  such  public  officer 
or  agent  filing  an  affidavit  stating  that  he  is  such  public 
officer  or  agent,  and  that  he  is  authorized  to  preient 
such  petition.'*  Ooncequently  the  derk  did  right  in 
refusing  to  receive  it,  as  being  not  in  order.  The  mistake 
was  rectified  the  following  di^,  and  I  must  hold  that 
the  petition  was  presented  on  February  24,  and  not  on 
February  23. 

The  other  point  relates  to  the  construction  which 
ought  to  be  put  on  section  46  of  the  Bankruptcy  Act, 
1883.  By  sub-eection  (2),  *<  Where  the  goods  of  a  debtor 
are  sold  under  an  execution  in  respect  of  a  Judgment 
for  a  sum  exceeding  twenty  pounds,  the  sheriff  shall 
deduct  the  costs  of  the  execution  from  the  proceeds  of 
sale  and  retain  the  balance  for  foarteen  days,  and  if 
within  that  time  notice  is  served  on  him  of  a  bankruptcy 
petition  having  been  presented  against  or  by  the  debtor, 
and  the  debtor  is  adjudged  bankrupt  thereon,  or  on  any 
other  petition  of  which  the  sheriff  has  notice,  the  sheriff 
shall  pay  the  balance  to  the  trustee  in  the  bankruptcy, 
who  ehall  be  entitled  to  retain  the  same  as  against  the 
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ezetititlcil  ctMtat^  but  otbetwiae  he  shall  deal  with  it  as 
it  ho  botlce  of  the  pt6«6titatlon  of  ft  batikniptoy  petition 
had  b^en  served  on  him."  Now  nothing  I0  oxpfesslj 
stated  M  id  the  time  from  whloh  the  fonrteen  days  are 
to  tttif.  Btit  when  we  oonsldet  the  snbjeoe-matter  dealt 
with,  And  the  qnestion  of  oontenienoe,  and  the  reason  of 
the  seotioD,  it  seems  dear  that  the  fonrteen  days  were 
intended  to  run  from  the  completion  of  the  sale.  Sec- 
tion 46  must  be  read  in  the  light  of  section  45,  and  for 
the  purposes  of  section  45  the  date  to  be  looked  at  is  the 
date  of  the  completion  of  the  sale.  So  in  section  46, 
anb-seotion  (li),  it  Is  conTonient  that  the  same  date 
should  apply.  Fourteen  days  primd  facie  means  four* 
teen  days  from  the  sale,  whioh  is  the  occasion  or  occur- 
ftnce  on  whioh  the  du^  of  the  sheriff  under  the  section 
arises.  But  it  is  said  that  the  words  of  the  section  are 
better  satisfied  if  the  fourteen  days  are  held  to  run  from 
the  reoeipt  of  the  proceeds  by  the  sheiifi.  The  sherifE  is 
to  '*  retain  the  balance  for  fourteen  days,"  and  it  Is  said, 
How  can  a  man  retain  that  which  he  has  not  got  P  But 
the  words  that  the  sberifl  shall  retain  the  balance  are  not 
used  with  reference  to  the  proceeds  in  his  hands.  The 
contraet  is  between  the  sheriff  retaining  it  and  the 
sheriff  paying  it  over  to  a  creditor.  It  Is  not  a  question 
as  to  having  the  mosey  in  his  bandsi  but  it  really  means 
that  the  sheriff  shall  not  pay  oter  until  fourteen  days 
have  elapsed.  It  Is  also  said  that  by  the  section  **  the 
sheriff  shall  deduct  the  costs  of  the  execution  from  the 
proceede  of  sale,"  and  that  that  points  to  the  fact  that 
the  fdnrtaen  days  run  from  the  reoeipt  of  the  last 
ehilling.  BttI  there  li  really  no  force  in  that  argument. 
The  deddotion  wusf  take  place  at  any  time,  and  all  that 
is  meant  la  that,  whether  the  money  is  the  ttustee^s  or  the 
areditoi'si  the  oosts  of  the  execution  ara  tobe  paid*  This 
is  whut  the  Legislature  had  in  tlew,  And  public  oon- 
teniencto  clearly  Ilea  to  tb#  view  I  tak««  The  eompletion 
of  the  sale  is  a  matter  which  is  generally  known,  but 
with  regard  to  the  reoeipt  of  the  money  it  is  very  dif- 
ferent. It  is  qtdt«  n6stible  that  a  ptttehiset  fillet  get 
hold  df  som6  Article  withottt  paving  for  it,  And  even 
fleeeesitAt^  his  being  meA,  which  ITottld  fiivA  riec  to 
gteAt  dii&miltf .  The  general  notioti  of  the  lot  seem«  to 
be  that  a  er^ltdt  shall  not  hatd  any  benftfit  of  hii  exe- 
cution If,  b6f6fd  the  ^le  Is  compld^d,  a  reaving  order 
is  ttAds,  And,  ftitther,  he  ihAll  not  hAte  the  money  where 
the  goode  Afe  lold  if,  within  fonrttfoti  dAys,  a  petition  In 
bAufouptay  is  prtfstmted.  My  Judgment  li,  therefore, 
thAt  the  fourteen  dAys  ffliiAt  fttd  from  the  completion  df 
the  sale,  And  n6t  from  tbe  timA  df  thd  receipt  of  the 
mouAy. 

Apptieatton  ailoioed. 

Solioitore  for  the  exeeutton  creditor.  Barton  A  Peat" 

fiolidtdf  for  the  trusts,  W.  S.  Sly6r. 


hut  the  order  of  the  regutrar  wai  eubeequenUy  ftMei 
hy  the  county  court  fudge^  who  modi  cm  twnMi- 
tutifio  other  oreditoTi,  who  had  not  attenieiftlk  dad 
aepdiHoning  ereditore,  the  throe  montht  dw%»W 
the  deed  could  bd  relied  upon  Oi  an  nd  cf  mktikf 
having  then  eaopired. 

Held,  thai  the  couniy  court  fudge  had  nd  esMiit 
reecindthe  order  made  hythe  regiitrar ;  tkatik^kt 
mad6  hy  hitn  euhetituiing  other  petitioning  tniS^n 
not  ioarranted  hy  any  eedion  of  the  aaeikN^  id; 
and  thatf  even  if  the  county  court  fudgt  hadjmk 
make  the  order,  hi  ought  not,  on  iht  fUUi  k  ka 
eoferdted  it. 

Appeal  against  an  order  of  his  Honour  Jodfe  BiM, 
in  the  county  court  at  Hull,  by  which  he  teistM  n 
o^dernuide  by  the  registrar  of  the  said  eea&t|«irt, 
dismissing  a  bankruptcy  petition  against  the  dsMoi,  ai 
substituted  the  present  respondents  as  pettMi 
creditors  in  lien  of  the  original  petitioning  taUm 
under  section  107  of  the  Bankmptoy  Act,  1868. 

On  the  7th  of  July,  1887,  the  debtor  efseatidiM 
of  assignment  for  the  benefit  of  hie  creditors  gmif, 
which  #as  assented  to  by  a  large  nnmbei  of  thsonta 
and  on  the  17th  of  September,  1887,  In  order  to  psaA 
proceedings  from  being  taken  by  a  oreditor  whe  diMiri, 
a  bankruptcy  petition  was  filed  agnlnst  tiie  dsMw^n 
assenting  oreditor,  the  solicitor  aoting  hi  the  iittB 
having  overlooked  the  fact  that  by  aesenting  to  thiM 
such  creditor  had  precluded  himself  from  relyiaiipii^ 
as  an  act  of  bankruptcy* 

On  the  lltii  of  October,  1887,  thie  netiHea  mdi- 
missed  by  the  county  court  registrar,  the  thus  Boslk 
during  which  the  deed  could  be  relied  upon  ss  si  sid 
bankruptcy  having  expired  on  the  7th  of  Oetobsii  M« 
the  5th  of  December,  1887,  motion  was  mads  bf  li"» 
Walker  and  Hall,  the  present  respondents,  to  thi  IMriT 
court  Judge  to  reednd  the  order  of  the  reiktnr  9r 
missing  the  petition,  and  to  substitnte  them  as  petittn' 
ing  creditors!  The  application  hating  beefl  |niiliii  *> 
debtor  now  AppoAled. 

Sir  a.  E.  Webittr.  Q.O.f  A.Q.,  omA  TtOe  LehtK^ 
debtor. — ^The  county  court  Judge  had  no  power  to  nib 
the  order  after  the  petition  had  been  dismissed,  sadthet 
are  no  facta  to  Justify  the  eubetitutiott  even  il  there  i* 
J  urisdictlon.  The  present  respondents  knew  o( the iaa 
the  whole  time,  end  wltti  f  oU  knowledge  of  it  tii^  eIlo«d 
the  three  months  to  go  by.  The  county  court  jvp 
could  only  act  under  section  107  if  the  petitioner  lid  nj 
proceed  with  due  dUigenee,  There  was  no  nut  << 
diligence  here,  and  there  is  fio  power  to  nab  i>A 
petition  good. 


Q.  B.  Div.  (Cave  and  A.  L.  Smith,  3i.)  May  8. 

&  parte  MAxresAir. 
In  re  Haughan.  (a.) 

Banhrupicy^Petition  diimiieed-^SuheUtution  of  otJier 
creditors  ae  petitioning  ereditora  —  Juriediclion  — 
Pradiee^Baukruptcy  Act,  1888  (46  A  47  Ficf.  c.  52), 
IS.  104,  107. 

On  Odoler  11,  1887,  a  hankruptcy  petition  woe 
diemieeed  hy  the  county  court  registrar,  on  the  ground 
that  the  petitioning  creditor t  hy  aeeentino  to  a  deed  of 
aiiignment  previously  executed  hy  the  dJbtor,  was  pre- 
vented from  alleging  iuoh  deed  as  an  act  of  hankruptcy. 


(a.}  JEleported  by  0.  ]?•   UoBBiLL,  iSc^.,  fia»rister-At-« 
Law. 


Berhert  Seed,  for  the  respondents.— The  .^^ 
were  led  to  beUeve  that  the  petition  of  ths  ITtt* 
September,  1887.  was  presented  by  the  debtor  «fim| 
himself,  and  they  were  thus  dishonestly  ptevmtid"^ 
taking  advantage  of  the  deed  as  an  act  of  biB^iv'^ 
They  are  fully  Justified  in  obtaining  the  order  vhklMi 
been  made  :  Ex  parte  Harris,  In  re  Ash,  14  W.  B.  m 
L.  E.  1  Oh.  App.  469  ;  In  re  BHdow,  16  W.  B.  8«Uj* 
3  Ob.  App.  247.  The  county  court  judge  bsd  s  ttjF J 
rescind  the  order  of  the  re^trar  under  ssstioA  lil* 
the  Bankruptcy  Act,  1883. 

Oavb,  J.— This  appeal  must  be  allowed.  Ob  thi9 
of  September,  1887,  a  petition  wae  preeentsda^* 
debtor,  which  was  dismissed  on  the  11th  of  0^"*g 
the  registrar,  and  on  the  5th  of  December  an  fF^ 
made  to  the  county  court  judge  to  reioiBdt|»«^ 


of  the  registrar,  and  to  aubetitute  the  *«-r--.^ 
petitioners,  which  wae  allowed.  Kow  in  ^^?|| 
I  am  of  opinion  that  the  Judge  had  no  aatboiJ^fr. 


make  the  order  which  he' did,  and,  in  the  m^df^ 
that  i(  be  had  anthoilty  h«  onght  not  to  hsH  ^j*^ 
it.    The  order  was  made  by  the  icglitnr,  MdW"^ 
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no  ffgti€  to  apply  to  ike  judge  to  imdnd  CtkAt  (ffd^f  of 

the  regktnr  an^  fiiore  then  ttier6  #0ttld  be  4  ilglit  to 

apply  id  fhe  regisfiar  to  resdod  an  otdet  of  the  }ud(|fe. 

The  jtidge  and  ihe  reglatlw  have  daoh  oertafn  duties  to 

perform,  and  the  person  who  makee  an  order  haft  power, 

nnder  the  Bankrapfeoj  Aot,  to  rehear  and   reeolnd  i^ 

The  dntiee  are  in  great  meattite  distinct,  and  t6  allow 

one  io  rehear  and  teeoind  the  order  of  another,  as,  for 

example,  the  Jadge  to  tehear  the  ordet  of  the  ^registrar, 

would  he  to  glTe  a  right  df  appeal  Which  doei  not  exist 

Forther  than  this,  the  order  made  is  hot  Warranted  by 

any  section  in  the  Bankruptcy  Act.    Undef  section  107, 

Where  the  petitioner  does  not  proceed  with  due  dillgende 

on  his  petition,  the  court  iadf  substitute  as  petitionef 

anj  other  creditor  to  whom  the  debtor'  may  be  indebted 

in  the  required  amount.    In  this  case  the  petition  had 

aetnally  been  dismissed  on  the  lltb  of  0($tobeK  and  at 

that  time  no  one  oould  present  a  petition  founded  oh  the 

deed  as  an  act  of  baokmptey.    The  efteet  of  what  has 

been  done  is  to  extend  the  time  lor  filing  a  petition  on 

sucfa  an  act  of  b*iikrapt<7  as  that*    MoreoTer^  from  the 

facts  it  is  clear  that  the  respondents  acted  throughout 

in  all  they  did  solely  for  their  own  individual  interests, 

and  ttren  if  the  pow«f  existed  to  uahtf  the  order  the 

coQZity  court  Judge  Ought  not,  lu  my  oillnioni  to  ha?e 

exiezoleed  it. 

A.  li.  Smith,  ^.— I  km  of  the  sftme  oplnlott,  and  I 
only  wish  to  add  A  Word  as  to  thci  right  of  ths  county 
court  Judge  to  fescind  this  ofdet  of  the  fegistrar.  Sec 
tion  104  says  that "  every  court  hating  Juilftdiotlon  it 
banlaruptcy  under  this  Act  may  review,  fesctl&d,  or  Vdry 
any  order  made  by  it  under  its  bankruptcy  jurisdie- 
taon."  The  aeanlng«  as  I  take  it,  is  that  the  court 
whiah  makes  the  order,  the  same  oourt  oan  rehear  and 
▼aiy  it.  Then  turn  to  section  168|  whkih  defines  ^*  the 
eonrt"  as  meaning  the  eourt  having  Jurisdiction  in 
bankruptcy  under  this  Act,  and  by  rule  8  of  the  Bank- 
raptcy  Bnlesi  1886,  "  the  oourt "  includes  a  registrar 
wben  exerciBing  the  powers  of  the  oourt  pursuant  to  the 
Act  or  Bules.^  In  my  opinion,  theteforef  the  doUMty 
cxmrt  judge  had  no  Hght  to  tnakd  the  dtdet, 

Appeal  allowed,  with  cotti. 

Solidtofn  for  the  debtor,  OcUjfer''iriihw  A  Oo,,  for 
I^eakf  Till,  A  Biepftemofli  Hull. 

Solidtbfs  foir  th6  tespoiidMits,  BieddnUtri  A  tie,  M 
Muir  WiUon,  Sheffield. 


Frob.  DiTi  k  Adhi.  J>iit 
Probate. 


>  March  6. 

In  the  Chodi  of  Wxbb.  (a.) 


Adininistration^Grant  to  guardian  for  use  and  hewfti 
of  minor — No  notice  to  relatives. 

JL  ieitator  hy  hie  wiU  devised  his  property  to  children 
who  at  his  death  were  minors,  and  directed  thai  a  trustee 
ihovld  he  appointed  hy  the  court  under  the  itatutory 
H^ufeTB  in  that  hehcUf,  and  such  trustee  should  also  be 
ioecuifor,  but  that  no  relation  of  his  should  be  so 
ipp4>inted» 

^he  minors*  reUUivts  having  been  shown  by  affidavit 
9  he  undesirable  persons  to  receive  the  grant,  being  per' 
tn»s  vinknown  to  the  children,  and  living  at  a  distance, 
r  xa7u)se  whereabouts  were  in  some  cases  unknown,  the 
avert  granted  letters  of  administration,  with  the  will 
^vs^^Dcd,  for  the  use  and  benefit  of  the  minors  until  one 
f  tls^em  should  attain  the  age  of  twenty--one,  to  a  guar* 
1-£^%9B  eledted  by  them  vnthout  requiring  notice  of  the 
^^£gyn  to  be  served  on  their  relatives. 

fjgjy    Heported  by  J.  Girabd  Laino,  Esq.,  Barrister-at* 
Law. 


Motion  foif  gftot  of  letters  of  adntintsttiitldtt  wlib  llio 
will  annexed  of  the  testator,  G.  H.  Webb^  dOdsas^»  M 
B.A.RiohastkegMidian  daly  eleoted  by  tka  tselalM*B 
oMIdMiir  foi  theif  ueo  aad  beaefil  nulU  ane  of  tkeai 
skonld  attain  Iha  age  of  twevty*ont  yeaia* 

The  teitator  died  Oil  th4  Sttk  of  JaoMMy,  1888|  a 
widower,  le«?big  tbiee  oUUIien»  aged  eighteen*  stxleeai 
and  thirteen  respeitif elyt  enffTiving  kla« 

By  his  will,  dated  the  1st  of  July,  lt«7ir  be  doTiiid 
his  whole  yro^y#  eonetotlng  ol  leaseheM  Add  f leebold 
piopsxty  And  hoAsehold  ofBsOte  ol  the  value  %i  t%fiVl^ 
tot  the  benefit  of  kis  children^  but  refrained  frosi  appotnt- 
ing  a  trustee  or  exeoutor,  stating  thai  he  wae  unable 
at  that  time  to  name  a  miltable  peieo*,  and  bodlfeoted 
that  the  itatutory  powem  of  appoialinf  trosteec  should 
be  incorporated  In  his  WiU^idd  he  dlreeted  that  II  he  did 
not  by  any  codicil  appoint  any  peisoa  as  trustee  or 
eiieeator  until  hie  son  ot  dAughteie  atthlaed  the  age  of 
twtoty«onei  then  the  penoa  appointed  by  the  oourt 
exerolsiDg  Jariedtotlon  undet  the  stalntf  should  have  «U 
the  powers  el  an  exeoutor  i  bat  in  no  oaso  should  any 
rcOAtive  of  bis  be  so  appointed  by  the  ooafft  as  traslee  oi 
exeedtor  Of  tho  wUL*  He  flOvei  exeouted  any  oodldl  to 
thewiU. 

The  afEldatlls  showed  that  the  relativee  on  tho  paternal 
side  were  a  haIf-brother|  William,  believed  to  have  been 
unfortunate  in  business,  and  unknown  to  the  ohildf#fi ; 
an  aunt  ti»y  marriage,  who  had  renouhoed  Any  fight  to 
the  grant  or  guardianship)  an  uncU,  for  mAuy  years 
resident  in  New  Zealand,  whose  weireabouts  were  UU- 
known;  another  uncle, residing  in  Snfl6lk,  nearly  Altfhty 
years  of  age,  and  unknown  to  the  ohildren.  And  on  the 
maternal  side  an  unmartied  slste^  tesldiug  ih  PaHt,  attd 
a  half^bh)thef,  beli^ted  to  bo  in  r«dtioed  oiroumstMOeif 
but  whose  Wbet«about«  weM  tttiknown« 

The  cMldtett  had^  Oh  th«  a8th  of  FebrttAfff ,  «leOt«d 
K  A.  BIctt  to  Mi  M  tU«lr  OttftttoV  And  (ttArdiAft  Aftd  to 
applv  for  th«  gfahf«  No  hetioo  hAd  basil  gif an  ol  this 
appiiaation  to  any  of  tha  talAtitai  ataapt  to  tbo  auai  who 
had  fenotinced. 

MiddUton^  in  support  of  the  niotidtt,  teteffOd  to  th 
the  Goods  of  Gardiner,  32  W.  B.  766,  t  P.  C.  6(1,  Whafa 
the  court  made  a  similar  grant. 

Butt,  J. — I  am  disposed  to  make  tba  grant  #lthout 
notioe  to  these  parties,  although  the  fight  to  A  |H0t  is 
like  every  other  right,  and  a  man  ought  not  to  be  de- 
prived of  it  without  being  heard.  On  the  whole,  how* 
ever,  in  this  case  I  think  it  may  be  made,  but  the  prao« 
tioe  should  not  be  carried  any  further. 

Grant  allowed. 

Solicitors,  Lambert,  Fetch,  d!  Bhakspear,  for  i.  Whits, 
Byde. 


Prob.  Biv.  ft  Adm.  Dit.  I  n^  « 

Probate.  f  ^^*  *• 

In  (he  Goods  of  LttsH.  («.) 

Will  and  codicil^ Eaecutor  trustees^Trustes  substituisd 
— Not  named  as  executor — Executor  ascofding  to  the 
tenor. 

A  testator  appointed  the  trustees  of  his  wUl  ssMCutors 
thereof,  and  on  the  death  of  one  of  them  he  substittUed 
another  person  as  trustee,  and  made  certain  alterations 
in  the  division  of  his  property,  whereby  his  trustees  were 
required  to  get  in  all  his  estate  and  invest  and  diS" 
tribute  it,  afUr  the  payment  of  funeral  and  other 
expenses* 

Hdd^  that  such  other  person  wae  entitled,  jointly  with 

(a.)  Kepotted  bf  i.  atbAftO  lutirO,  E)).^  Bmistef^at' 
LAW. 


848 


THB  WEEKLY  REPORTEB.    [Aug.4.1888.3    Vol  XXXVI. 


High  Ooubt. 


Ik  THB  GkMDB  OF  Bbadsbaw. 


HxmOmnoi 


the  Uher  eatecuiort,  io  probaie  a$  meeutar  according  to  th$ 
i0nor  of  the  will. 

Motion  fox  grant  of  probata  of  a  will  and  two  codloilf , 
dated  Jannaiy  S4,  1882»  April  15, 1887»  and  Jul/  28» 
1887,  respeotifely,  made  and  dnly  ezeonted  by  Hugh 
Lutby  wbo  died  on  August  1, 1887,  to  Kate  Lush  and 
Hugh  Lush,  as  executors  named  in  the  will,  and  to 
George  Boyton,  as  executor  according  to  the  tenor  of  the 
will  and  codicils. 

By  his  will  the  testator  appointed  his  wife,  Kate  Lush, 
and  her  two  sons,  Uriah  Lush  and  Hugh  Lush,  his 
trustees  for  certain  purposes,  and  he  also  appointed 
them  his  executors. 

Uriah  Lush  died  some  yean  after  the  execution  of  the 
will,  and  subsequently  the  testator,  by  his  first  codicil, 
after  reciting  the  death  of  Uriah  Lush,  mentioned  in  bit 
will  as  one  of  his  trustees,  thereby  appointed  '*  another 
trustee,"  and  made  certain  alterations  in  the  dirision  of 
his  property,  and  thereby  directed  his  trustees  therein- 
after mentioned  to  get  in  all  his  property  and  inveftt  the 
same,  and,  after  paying  funeral  and  other  expenses,  dis- 
tribute the  residue  and  remainder  as  stated  in  the  will, 
and  he  thereby  appointed  Kate  Lush,  his  wife,  Hugh 
Lush,  bis  son,  and  George  Boytoo,  in  place  of  his  son 
Uriah  Losh,  deceased,  as  trustees  of  his  codicil. 

Searle,  in  support  of  the  motion,  dted  In  re  BeU^  4 
P.  D.  85,  27  W.  B.  Dig.  287;  In  the  Goodi  of 
Punchard,  20  W.  R.  446,  L.  B.  2  P.  ft  D.  369; 
In  the  Ooodi  of  BaylU,  L.  B.  1  P.  ft  D.  21,  14  W.  B. 
Prob.  ft  DiT.  Dig.  11 ;  Williams  on  Executors,  8th  ed., 
p.  248. 

HAxnnuf,  P.,  held  that  the  reasonable  construction  to 
be  put  on  the  codicil  was  that  the  testator  iatended 
George  Boyton  to  be  substituted  as  executor.  The 
trustees  were  to  get  in  the  whole  estate,  to  distribute  it, 
and  to  pay  certain  expenses.  If  Mr.  Boyton  was  not 
intended  to  be  an  executor,  after  getting  in  the  estate 
the  trustees  must  hand  the  money  oirer  to  the  executors, 
only  to  reoeif  e  it  back  again  to  distribute.  He  there- 
fore directed  a  grant  of  probate  to  (George  Boyton  as 
executor  according  to  the  tenor  in  conjunction  with  the 
other  two  sur?i?ing  executors  named  in  the  will. 

Motion  aUowod. 

SoUdtoii,  Qoiqwi  A  Mdealf. 


Prob.  DiT.  ft  Adm.  DiT.  \  ^^^  -   ao 

Probate.  /  Nof.1,29. 

In  the  Ooodi  of  Bradshaw.  (a.) 

ProhaU — Practice — Adtninidraiion  to  eredtfor— il5- 
90onding  adminiitrator'^Bevooaiion  of  grant^New 
grant  to  next  of  Mn, 

Where  a  grant  of  adminiUraiion  hadheen  nuuie  to  a 
creditor  wAo,  after  eoMefging  hie  debt,  wae  made  hank- 
rupt  and  abeconded,  and  a  pereonal  repreeentative  wae 
required,  the  court  revqked  the  grant  to  the  creditor 
without  citing  him,  and  made  a  freeh  grant  to  the  neaet 
of  kin  of  the  deceaeed. 

Application  for  grant  of  letters  of  administration  of 
the  eetate  of  the  late  Oharles  Bradshaw,  the  original 
admbiistrator  haTing  absconded. 

Oharlee  Bradshaw  died  on  the  29rd  day  of  February, 
1869,  intestate,  leaTing  his  widow,  Ellen  Bradshaw,  and 
his  only  child,  Oatherine  liacnab  Bradshaw,  him  sur- 
TiTing.  On  Ihe  15th  of  Auguit,  1869,  letters  of  admlnis- 
tration  of  the  credit  and  effects  of  the  deceased  were 
granted  to  Nehemiah  Learoyd,  of  London,  solicitor,  as  a 

{o.)  Beported  by  J*.  GiBAsn  Itkuta,  Esq.,  Barrister-at* 
Law. 


creditor,  upon  the  renunciation  of  the  widow  end  diagk< 
ter.  On  NoTember  14,  1885,  a  receiTing  oidsr  wu  nsle 
against  Mr.  Learoyd,  upon  which  he  wm  sdjodfei 
bankrupt,  and  in  December,  1885,  he  abseoedad,  nd 
the  afl&davits  stated  Tatious  attempts  to  disooier  Us^  M 
in  Taio. 

On  ICarch  7,  1886,  llrs.  Bradshaw  died,  oi  tio 
poUdes  of  insurance  on  her  life  for  £1,C00  eseh,dhM 
by  Oharles  Bradshaw,  fell  in,  and  L.  W.  AisAiii, 
together  with  8.  Albert  Bay  Bollit  and  Wmias  Dq, 
dfdmed  to  be  creditors  on  tiie  eetate  of  Obsrlsi  Bnl* 
shaw  in  respect  of  moneys  adTanced  on  the  mew^i 
these  policies,  and  they  had  commencsd  sa  itte, 
RoUii  T.  London  Aeeurance  Oo.f  in  the  Ohanooy  DM* 
sion  for  the  administration  of  the  trusts  of  the  will,  ai 
a  personal  representatiTc  of  Oharles  BndibAff  ia 
required  to  repreeent  his  eetate. 

The  debt  due  to  Mr.  Learoyd  had  been  diidiaiged. 

Not.  l.-^Bagford,  Q.C,  and  Price,  applied  Ik  i 
grant  to  L.  W.  Armitage  as  administrator,  doiiigthi 
absence  of  the  administrator,  N.  Lsarojd,  tm 
England. 

Hannsn,  p. — ^Is  there  not  a  diiBculty  in  pto^^n 
aboenoe  from  England  if  you  do  not  know  whenbiil 
Would  it  not  be  better  to  reToke  the  grant  and  mteit 
to  someone  else^  as  was  done  in  In  re  Jenkini,  S  NB. 
Eco.  33,  where  the  creditor  had  satisfied  his  own  ddt 
and  gone  away,  and  the  grant  was  accordinglj  reroksi 
The  case  had  better  stand  oTcr  for  the  appUcnhto 
consider  what  they  will  do. 


Not.  29.— Bay/bfci,  Q.O.,  and  Price  bo< 
that  the  grant  to  N.  Learoyd  might  be  reroksd^isii 
new  grant  made  to  the  mortgagees  of  the  polkia  rf 
insuranoe  or  to  Miss  Bradshaw  as  the  next  of  kis. 

They  referred  to  In  re  Jenkine,  3  PhilL  Sod.  0ml  A 
and  In  re  Hoare,  2  Sw.  ft  Tr.  p.  361  (n.)»  m  pnee^ 
tot  such  a  course. 

BviT,  J.  —Excepting  the  fact  that  in  the  omi  ^ 
the  grant  wae  of  administration  with  the  wfil  SDatnif*' 
here  the  grant  was  of  administration  only,  they  iR  ■ 
all  fours  with  the  present  case,  with  this  further  sddHia. 
that  here  the  administrator  is  an  abeoondingbanknpt  ^ 
the  authority  of  these  cases,  therefore,  I  allow  the  sppB** 
tion.  Probably  in  those  caaea  the  creditor  wsiM" 
there  is  nothing  to  show  the  oontsazy,  but  it  to  9"^ 
clear  on  the  affldaTits  that  this  man  is  an  sbio(idi| 
bankrupt,  and  out  of  the  country,  and  theivfoni*' 
would  be  more  or  less  of  a  farce  todte  such  a  aw^I^ 
pense  with  any  citation.  I  rcToke  the  t^* 
N.  Learoyd,  and  make  a  new  grant  to  the  next  et  U^ 

Grant  revoked,  and  luw  grant  to  neat  of  Us. 

Solicitors,  Bollit  A  Sone,  for  LauooA  d  Co.,  Haii«*' 
field. 
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In  SB  East  and  Wbbt  India  Docks  Oo, 


OOITBT  OF  ApPBAL, 


0otttt  Of  flyyesu 

f  From  Ohan.  DIt.  May  9. 

In  re  East  Ajsm  Wbst  Inbu  Docks  Co.  (a.) 

&Ulwaif  eompany~^l>oek»  oompany'^Meaning  of  Vfordi 
"oomUMed  fy  Ad  of  Parliamant  for  purpoH  of 
vfcrhkigf  ij^,  a  raiUway*''^Undartaking^EeeHv0r^ 
BmlfBaif  OompanUi  Ad,  }867  (30  A  31  VieL  c  1S7), 
M.3f4. 

By  a  ipeokil  Ad  prwnoted  cmd  obtained  hy  a  railway 
wmpany,  cerMn  arHdea  of  agreemeni  ed  forth  in  a 
icAedvie  to  the  Ad^  and  made  Itiiween  the  railway  com^ 
pony  and  a  docke  company^  were  confirmed.  Thie 
agreement  provided  (inter  alia)  that  the  doeke  company 
ehmdd  eondrud  eo  much  of  the  line  ae  paeeed  through 
their  land;  that  the  doeke  company  Bhindd,  at  their 
option^  hone  the  management  of  and  work  thtd  part  of 
<M  line ;  and  thai  the  managment  of  that  wxrt  of  the 
line^  if  worked  hy  the  railway  company,  ehouid  he  euhfed 
to  the  control  of  the  doeke  company. 

Prior  to  and  apart  from  thie  epecidl  Ad^  the  doeke 
company  had  no  power  to  conetmet  or  work  a  line  of 
railway.  After  the  paeeing  of  thie  epedal  Ad  the  doeke 
company  eonetruded  on  their  land  the  line  of  railway 
mentioned^  and  worked  and  managed  it  themedvee. 

Befd  (affirming  Obitty,  J.)i  that  the  doeke  company 
came  within  the  interpretation  of  the  term  "railway 
company  *'  in  udion  3  of  the  Railway  Oompaniee  Ad, 
1867,  and  that,  therefore,  the  court  had  furiedidion  to 
appoint  a  receiver  and  manager  oftheundirtMng  under 
sedion  4  of  the  Ad  of  1867. 

Bdd,  aleo,  that  the  receiverehip  order  woe  not  to  he 
UmUed  to  the  moneye  received  hy  the  doeke  company  in 
reeped  of  the  railway^  hut  ehouid  eadend  to  the  whole 
undertaking  of  tJie  doeke  company. 

Appeal  from  a  decision  of  Ohittj,  Jr,  reported  32 
Soucitobb'  Joubnal,  322. 

The  East  and  West  India  Docks  Ck>,  was  a  company 
incorporated  by  Act  of  Parliament,  and  was  formed  by 
the  amalgamation  of  two  formerly  eziatiug  incorporated 
oompaniesy  the  East  India  Dock  Oo.  and  the  West  India 
Dock  Go.  In  1865  a  special  Aet  (28  Vict.  c.  cxyI.)  was 
passed  to  anthorlze  the  constmotion  by  the  London  and 
Blackwall  Go.  of  certain  railways*  to  be  called  the  Lon- 
don, Blaokwall,  and  MiUwall  Extension  Railway,  and  to 
antborise  agreements  with  other  companies  (including 
the  East  and  West  India  Docks  Go.),  with  reference 
thereto.  Section  69  of  this  Act  provided  that  the  Black* 
wall  Oo.  and  the  docks  company  might  enter  into  and 
carry  into  effect  agreements,  for  the  construction  of  the 
extension  railway  in  or  through  the  property  of  the  docks 
company  and  for  the  use  and  working  of  that  railway  in 
or  through  the  premises  of  the  docks  company.  Section 
60  provided  that  certain  articles  of  agreement  between 
the  Blackwall  Go.  and  the  docks  company,  dated  the 
S5th  of  March,  1865,  and  set  forth  in  the  schedule  to 
the  Act,  should  be  confirmed,  but  might  be  altered  or 
modified  as  those  companies  should  mutually  agree.  The 
articles  of  agreement  provided  that  the  docks  company 
eheuld,  on  receiving  three  months'  notice  from  the  rail- 
vray  company,  at  their  own  cost  proceed  to  make  so 
much  of  the  extension  railway  as  passed  through  any  of 
their  lands  or  property ;  that  so  much  of  the  line,  when 
made,  should  remain  the  absolute  property  of  the  docks 
oompany,  subject  to  such  rights  of  user  by  the  railway 
oompany  as  tbereinaf ter  provided ;  that  the  docks  com- 
pany should,  at  their  option,  if  they  should  think  fit, 
ha¥e  the  management  of  and  work  so  much  of  the  line 
as  should  pass  through  or  over  their  lands  and  property. 
The  railway  company  were  to  pay  rent  to  the  docks 


(a.)  Beported  by  M.  J.  Blaxb,  Esq.,  Barrister-at-Law. 


company  for  the  land  of  the  latter  oompany  on  which 
the  line  should  be  constructed.  Under  the  provisions  of 
this  Act  and  agreement  and  some  eubeeqnent  amending 
Acts,  the  extension  line  had  been  oonstmoted  and  was 
being  worked  for  public  traffic,  the  docks  company  having 
constructed,  maintained,  and  worked  that  portion  of  the 
line  which  was  on  their  own  land,  and  having  rolling 
stock  of  their  own. 

Edward  Olark,  a  Judgment  creditor  of  the  docks 
oompany,  presented  a  petition  under  section  4  of  the 
BaUway  Oompanies  Act,  1867  (30  ft  31  Vict  o.  127), 
for  the  appointment  of  a  receiver  and  manager  of  the 
general  undertakiug  of  the  docks  company  to  receive 
the  tolls  and  sums  of  money  arising  upon  or  out  of 
that  undertaking. 

The  question  raised  was  whether  or  not  the  docks 
oompany  was  a  **  railway  company,"  within  the  meaning 
of  section  3  of  the  Bailway  Oompanies  Act,  1867, 
which  section  provides :  *'  The  term  '  oompany '  means  a 
railway  oompany — that  is  to  say,  a  company  constituted 
by  Act  of  Parliament,  or  by  certificate  under  Act  of 
Parliament,  for  the  purpose  of  constructing,  maintaining, 
or  working  a  railway  (either  alone  or  in  conjunction  with 
any  other  purpose)." 

Section  4  of  the  same  Act  provides  that  the  rolling 
stock  and  plant  of  a  railway  company  shall  not,  after 
their  railway  is  open  for  public  traffic,  beliableito  be 
taken  in  execution  after  the  passing  of  the  Act,  under  a 
Judgment  recovered  in  an  action  or  a  contract  entered 
into  after  the  passing  of  the  Act,  or  in  any  action  not  on 
a  contract  commenced  after  the  passing  of  the  Act; 
but  the  person  who  has  recovered  the  Judgment  "  may 
obtain  the  appointment  of  a  receiver,  and,  if  necessary, 
of  a  manager  of  the  undertaking  of  the  oompany "  on 
application  by  petition  to  the  Gourt  of  Ghanoery,  and  all 
money  received  by  the  receiver  or  manager  sheil,  after 
due  provision  for  working  expenses,  be  applied,  under 
the  direction  of  the  court,  in  payment  of  the  debts  of  the 
company  and  otherwise  according  to  the  rights  and 
priorities  of  the  persons  for  the  time  being  interested 
therein. 

On  the  hearing  of  the  petition  Ohitty,  J.,  made  an 
order  appointing  a  receiver  and  manager  of  the  general 
undertaking  of  the  docks  company. 

The  London  and  Blackwall  Railway  Go.,  and  Messrs. 
Kirk  ft  Bandall,  contractors  for  the  docks  company,  who 
were  creditors  of  the  docks  oompany,  and  had  been 
served  with  the  petition  under  order  30  of  the 'orders 
made  under  the  Bailway  Oompanies  Act,  1867,  appealed. 

BymCf  Q,0.t  and  FarweU^  for  the  appellants. — ^The 
powers  conferred  by  the  Act  of  1865  on  the  docks  oom- 
pany as  to  this  railway  were  only  conferred  for  the  pur- 
pose of  protecting  its  own  property.    The  Act  of  1865  was 
not  an  Act  constituting  the  docks  company  a  railway  com- 
pany. No  deposit  was  required  from  the  docks  company, 
and  no  obligation  as  to  non- abandonment  of  the  line 
was  imposed  by  the  Legislature  as  a  matter  of  bargain 
between  them  and  the  docks  company.    The  docks  com- 
pany might  at  any  time,  by  agreement  with  the  Black- 
wall  Bailway  Go.,  rescind  the  agreement  entered  into 
and  cease  working  the  railway,  and  that  fact  shows 
that  the  docks  company  is  not   a  railway  company. 
If     a    railway    company,     they    ^ould    have    held 
Wharnclifie  meetings.    The  undertaking  is  the  under- 
taking authorized  by  the  special  Act  of  1865,  and  is, 
therefore,  the  undertaking  of  the  London  and  Blackwall 
Bailway  Qo,,  and  that  is  the  only  company  liable  for 
penalties.    The  whole  special  Act  of  1865  is  obviously  a 
railway  Act  for  the  benefit  of  the  London  and  Blackwall 
Qo.,  and  not  for  the  docks  company;  though  the  docks 
company  had  the  option  of  working  and  managing  that 
part  of  the  line  passing  through  their  land,  it  was  as 
ag  ents  for  the  Blackwall  Go.    The  case  of  GreaJt  Northern 
Railway  Co.  v.  Tahourdin,  82  W.  B.  569, 13  Q.  B.  D. 
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320,  It  diftiiigiilshablfl;  beoBiua  the  dooki  opqipaiif  tjiera 
wal  iaooKpoirated  tor  tbe.vaf|r  pBX9o«e.(tn^  oUi^)  of 
opnstmetUif  8  nilwBj»  and  the  apedal  Aott  were  **  oon- 
stitiitiDg.  Acto!'  of  the  eonf^aiiyi  by  whidi  a  borgam 
was  madb  with  the  Legislature  ia  order  to  get  eom- 
poUoxf  powers  to  carry  out  the  porpoee  ol  conatnicting 
the  railway, 

Bomer^  Q.C.,  and  Kirhy,  for  th«  teap^hdent  OlaHc;-* 
Ttiere  is  nothing  in  the  definition  of  the  terfai  "  i!a!l#at 
oom^attT"  id  the  Act  of  1867  to  confine  it  to  a  cooi^hy 
who66  exoln^iVe  parpofte  is  the  constlrnoti&h  of  a  fail- 
way.  "Goii^titnted'^iheans  conltit^t^  !br  Ml  or  ahf 
of  iti  pntposet,  and  cannot  b^  limited  to  the  ^ni^olei 
contained  in  the  original  special  Act.  [OdfrbN^  L.J.-^ 
We  need  not  trouble  yon  to  argud  itt  to  the  fiiMning  of 
the  terin  «  undertaking."] 

.  Latham^  Q.C.,  PuekUy,  9.(7.»  and  Po^rdf  iox  the 
docks  company. — ^Th^  purposes  for  which,  the  dq^ 
company  are  oonstituted  have  been  increased  from  time 
to  time,  and  the  constitution  of  the  company  cannot  do 
narrowed  to  the  purposes  for  whicl^  it  was  origlnaUj 
created.  If  a  company  Is  empowered  to  apply  its  funds 
for  the  construction  and  working  of  a  railway  it  ,is  a 
railway  company  within  the  meting  of  section  3  of  jkhe 
Act  of  1867:  Taylor  y^  Dirtetori  qf  Chish^iUirf  Ac.^ 
Bailway  Co^  L.  B.  4  H.  L.  628, 19  W.  B.  H.  L.  Dig.  16. 

Latham;  Q.C,  and  Arhuihnci,  fot  the  Bottk  df 
BnglAnd,  who  were  mortghgeefc. 

K$Hy6n  Parker,  lot  the  Guardian  Assurance  Co.» 
another  mortgagee. 

WMtBhcTfu,  Q.G.P  and  IT.  Ford,  fbr  the  Londoh, 
Tilbury,  and  Bouthend  BAUway  Co.,  ahd 

BidcheTf  for  the  London  and  Tilbury  Lighterage  Co. 

SymB,  Q.C.,  in  reply.— The  true  construction  of  sec- 
tion 3  cannot  depend  on  whether  the  power  gifen  is 
exercised  or  not.  The  agreement  between  the  do^ks 
company  and  the  Blackwall  Oo.  might  have  be^n  re- 
scinded before  anything  was  done.  The  argument  on 
the  other  side  Is  that  the  words  *'  constituted  by  Act  of 
Parliament "  are  equitalentto  "  authorized  or  empowered 
by  Act  of  Parliament,"  but  the  word  '*  oonstituted  "  ia 
used,  and  that  shows  it  must  be  part  of  thi  funda- 
mental constKution  of  the  company  io  construct  and 
work  a  railway. 

Cotton,  L.J. — This  is  an  appeal  from  a  decision  of 
Chitty,  J.,  appointing  a  receiyer  over  the  undertaking 
of  the  East  and  West  India  Docks  Co.,  under  sectiou  4 
of  30  ft  31  Vict.  c.  127.  Two  points  have  been  raised : 
(1)  whether  there  was  jurisdiction  to  make  any  order  at 
all ;  and  (2}  whether  the  order  made  is  too  eztensive  as 
io  the  property  comprised  in  it.  The  question  wnether 
the  court  has  jurisdiction  turns  on  the  language  of  eec- 
tion  3  of  the  Act  of  1867.  The  docks  company  is  a  com- 
pany formed  by  the  amalgamation  of  two  older  companies 
incorporated  years  before,  but  the  amalgamated  company 
is  the  one  dealt  with  in  the  Act  of  1865.  The  docks 
cpmpany  has  made  and  works  under  that  Act  a  piece 
of  railway  which  is  not  a  mere  prirate  siding,  but 
terms  part  of  a  public  railway  from  the  London  and 
Blackwall  Bailway  to  the  bank  of  the  Birer  Thames, 
and  they  did  this  under  the  authority  conferred  by  the 
Act  of  1865  and  a  subsequent  Act  of  1879.  But  for  the 
Act  of  1865  the  docks  company  could  not  have  made 
this  railway ;  the  making  of  it  was  not  within  the  pur- 
poses for  which  up  to  that  time  the  docks  company  was 
constituted.  It  is  true  that  the  Act  of  1865  was 
obtained,  not  by  the  docks  company,  but  by  the  Black- 
wall  Co.  But  that  is  immaterial,  fieotion  3  of 
ibe  Aet  of  1867  does  not  say  **  constituted  by  Its  Act  of 

farliameut,*' but  <<  constituted  b^  Act  of  Parliam^ent.*' 
Ten  if  ihe  Aet  of  1865  wis  passed  withoni  the  share* 
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holders  of  the  dookopmpany  1 
it  was  for  Farliainh&t  to  see  iMieffiA  they  woqU  soyk 
such  powers.    In  my  opinion,  the  Act  of  1865  ii  ntUk 
the  meaning  of  section  8  of  the  Act  of  1867.   SHteM 
of  thJB  Act  of  1865  gif  es  PadJamentaiy  sanction  bfkpBu. 
p6lld  a^eetieili  between  thi  SompltilieB,  Hid  ftHpM- 
ment  baa  force  onlybyreMon  of  its  confinMiki  lif 
Parliament.    [The  Lord  Justice  readtbi  Midli 
cfreehieAt  abore  rMehed  to  and  eMion  3  dl  tki  Mil 
1867,  and  cdAtinuM:-^]     Uiidoubtedlfi  ths  Mil 
1865  empowered  the  docks  company  to  make  a  ttfUfi 
with  all  the  cousequencee  resulting  from  it^  one  of  ikik 
Was  that  tbey  would  become  subject  io  all  the  |bW 
provisions  of.  Acts  relating  to  railway  eompuiei.  & 
latter  pari  of  section  3  *'  either  alone  or  hi  oo&iwIiA 
wtih  any  other  purpose,"  is  material  as  sbowhictlNttti 
inefinirg  of  the  term  "  railway  eoidpanf  "  ii  not  mm- 
sarily  limited  to  a  company  oonstitutea  far  i)»  jj*^ 
ptiiwjifi  constructing,  maintaining,  or  wottiDg  s  i ""^ 
and  there  is  nQshing  in  the  section  as  tp  the  c 
magnitude  of  the  r&w%y  and  the  rest  of  ihs  \ 
of  ^he  company.  What  is  the  meaning  of  "c 
Apt  of  Parliament  for  the  purpose  of  constraotiDg^fcii 
ail  way  "  P  tt  was  argued  that  the  railway  most  beai< 
be '^  fundamental "  purposes  of  the  company,  tluill 
^ad  any  meaning,  must  mean  one  of  the  pvpsni  w 
Whion  the  company  was  originally  formed,  and  it  niii' 
mitted  thf^t  the  meaning.could not  be  so  resttietscL.Iiif 
ppinion,  the  meaping  of  the  expression  is  tbt»— if  ilai 
Lb  a  C9n|pany  which  depends  for  ita  constitution  190a  a 
Act  of  Pfiliamenty  and  if  one  of  i.ts  poweip  if  thitit 
constructing,  maintaining,  or  work;ing  a  nilwVit^h' 
railway  company  within  the  Act.     It  ia  true  that  uiet 
of  Parliament  does  not  require  or  compel  aeompnytt 
make  a  railway,  It  only  gives  the  company  power  tsit 
so.    If  a  company,  which  had  power  to  make  a  nilvvi 
had  not  made  any,  and  had  no  rolling  stock,  tbe  pa^ 
ndght  exercise  its  discretion  by  declining  to  sppoist  1 
receiver;  and  in  the  present  ease  if  the  Mrsenientfa! 
rescinded,  though  the  company  would  fctUrDe  ^Mk  tk 
definition  "railway  company/'  it  thighi  he  thsft  tti 
court,    though  having   Jurisdiction,  would  dsdlM  ii 
appoint  a  receiver ;  but  in  the  preeent  case  tiie  boaftnf 
had  faiade  a  railway  and  was  working  it,  and  iiadnng 
stock,  and,  in  m^  opinion,  there  iras  power  to  asbtki 
Older.    Then  is  the  order  too  extensive  in  its  tsittif  ii 
my  opinioh  it  is  not.    Section  4  of  the  Aet  of  IMTv 
doubt  deprives  a  judgment  creditor  of  a  right  hs  vmH 
otherwise  have  to  take  the  rolling  stock  in  exeboftoa,  m 
it  gives  larger  rights  in  oompensatioh,  and  tbm> 
nothing  in  it  to  restrict  ihe  words  **  undertakfaig  ol  ^ 
company  "  to  property  connected  with  theraHiwy.  fl| 
words,  in  m^  opinion,  include  that  which  the  omf^l 
is,  by  its  constitution  and  the  effect  of  all  its  Asbif 
Parliament,  authorized  lo  undertake  and  tDd6,aadtti^ 
is  no  reason  why  the  appointment  of  i  isMi^  ^ 
manager  should  be  limited  to  any  part  df  tiM  inopt^ 
of  this  company.     The  order  is  H  consequttM  af  ^ 
company  being  within  the  Act. 

As  to  some  of  the  persons  appearing  on  Ihit  tfS'^ 
they  must  be  taken  to  have  done  ao  gratis,  as  tii^tf  ^ 
the  court  below. 

Fry,  L.J.— The  judgment  appealed  from  M«  J 
opinion,  plainly  right.    This  company  is  aatfaoriaiV 
the  special  Abt  of  1865  to  construct  and  work  •  tiMg 
and  by  implication    to  maintain   it.     Ko  doatt  V 
authority  has  not  been  given  in  the  usual  way,l»i^*' 
given  in  an  Act  introduced  by  the  BlackwaUBsflsjr^ 
But  the  agreement  referred  to  is  sanctionfd  bf  i^ 
and  therefore  the  result  is,  that  authority  Mf^ 
stntute  to  the  docks  company  to  nuM  ttid  inoV 
railway.     Kew  powers,  irhich  they  hid  net  od|M^> 
have  therefore  been  given  to  the  dofti  dotegiqfs  PS 
b^ihfi  the  positiod  6f  lEh  lam  hdbtS&l  M  &!>"■" 
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the  Act  of  1867»  and  see  if  thia  is  a  "  oompanj  oonatituted 
bf  Act  of  ParliaiDent  ...  for  the  purpose  of  oonBtmot- 
iog,  maintaining,  or  working  a  raUway."  There  are  two 
poatible  oonatraetiona  of  thia  ezpreaaion.  Firat,  it  might 
be  urged,  thougli  it  haa  not  beeh  in  fact  urged,  that  the 
expreaaion  has  reference  to  the  original  conatitution  of  a 
company.  Saoh  an  argument  could  not  have  prcTailed, 
because  the  oonatitution  of  a  comply  may  firom  time  to 
tim«  wry,  like  tbe  oonatitution  of  a  oountry.  How  Jo 
we  find  the  purpoaea  for  which  a  oompAny  la  constituted 
a  railway  company  P  All  Acta  of  Parliament  Ba?e  defined 
thd  powett  of  a  hdl#fly  company  by  giflng  them  powera 
-^By  dotbin^  tbelh  %ith  pd%ttr-- to  ootiatruot,  Work,  and 
lUKntain  a  railway;  and  here  the  docks  tempanyiaao 
enpowend* 

ft  was  ttrged  thkt  the  apedal  Aet  bf  1866  wba  Hot 
proototed  by  tbe  docks  oomjpAti^)  Hbd  tfterefo^e  that  the 
do«ia  compiiny  Waa  not  a  railway  bom^Mny  Irithih  the 
dketoirig  of  ihh  Act  of  1867.  But  why  should  it  be 
diteeisary  that  th^  special  Abt  sBotild  have  been  pro-> 
moted  iy  the  docks  ootnpaiiyP  In  my  oplbicm  we 
afe  noi  at  liberty  to  add  a  qtialifloatibu  to  the 
definition  of  the  term  "ndl^ay  comtmny"  given  in 
the  statute,  Vbioh  would  have  the  efTect  of  B*r- 
rowing  the  atattltory  definition.  The  Legialature  has 
not  required  that  the  atatute  giving  the  powers  to  con- 
struct and  work  a  railway  ahould  IM  a  statute  promoted 
by  tbe  company  to  whom  the  powera  are  given,  or  be 
mainly  concent ed  with  the  affairs  of  that  company. 
The  aame  remark  applies  to  the  argitmtat  as  to  Wham- 
dilfe  meetings. 

Then  it  waa  aikid  that  the  purpoae  of  eonstrnoting  and 
forking  a  ^Uway  muat  be  the  primary  or  fundamental 
purpoae.  But  the  wotda  of  the  atatute  itaeif,  **  either 
alone  or  In  cobjnnetion  with  any  othe^  purpose,'*  aeem 
to  negatiie  that.  In  my  ojHnton  thIa  ease  cornea  within 
and  satisfies  all  the  requlrementa  of  the  worda  in  section 
3  of  the  Act  of  1867. 

Furthermore,  it  appeilis  to  me  th(^  nature  of  this  com- 
pany brings  it  within  the  mischief  which  the  statute 
seeks  to  prevent — viz.,  the  seizure  of  its  rolling  Stock  by 
a  single  judgment  creditor,  which  would  be  a  matter  of 
inoonvenieooe  to  the  public  and  seriously  injure  the 
company. 

As  to  the  objectldtt  lliat  th($  receiver  should  be  limited 
to  the  railway  part  of  the  undertaking,  the  answer  to 
that  is  that  the  language  of  section  4  of  the  Act  of  1867 
is  plain,  and  applies  to  the  whole  undertaking  of  the 
oompany. 

Ijopzs,  L.J. — ^If  the  language  in  section  3  of  the  Act 
of  1867  is  intended  to  cover  a  ease  like  tills,  all  I  can 
say  is»  that  it  seems  to  me  very  unfortunate  lan- 
guage to  use  for  that  purpose.  However,  as  the  other 
members  of  the  court  agree  in  considering  that  this  oom« 
pany  comes  within  the  definition  in  section  3, 1  do  not 
dlflsent  from  their  opinion. 

I  am  glad  that  this  ooncluaion  has  been  arrived  at,  be- 
eauae  I  think  t^e  case  of  thia  company  ia  vdthin  the 
miBchief  intended  to  be  dealt  with  by  the  section.  I 
agree  with  the  construotion  put  by  the  rest  of  the  court 
on  aection  4  of  the  Act,  aa  to  the  extent  of  the  receiver- 
ship order* 

Appeal  dUfniued. 

Solicitors,  JUackreil,  JUiaton,  A    Qodhe;    Irvine  A 
Bod$fB;  FrtihfieldBJk  tVilliajni;  WopdJuntie,  Trower, 
db  Co.;  F*  (7.  Maihewt  A  Bfcwne;  W.  A*  Crump  dt 
J3on. 


From  Q.  B.  Div.  July  5. 

OxTABDIAirS  OF    MeDWAT  XJkION    0.    GVABBIAKS  OF 

Bebminsxbr  Ukiokj  (a.) 

Poor    Inuh—Sei^eme^t^lf^emovaHlUy — Retidenee    for 

three  yean  ly  wife  VfUh  kuiband— Divided  Pariihee 

Ady  1876  (39  dn  40  Ftte^.  e.  61),  a*.  ^4,  36. 

Whwe  a  woman  had  resided  with  her  huihand  f<k 

three  yean  in  a  certain  pariah,  and  conHnued  to  r^ide 

there  for  three  montha  after  hie  death. 

Held  {affirming  the  decision  of  the  l)i?iaioniEil  Oonrt, 
ante,  p.  47^^  20  Q,  B.  If.  191)  (Lopea  L.J.,  dissenting), 
that  ihe  must  he  deemed  to  he  settled  in  that  parish  under 
section  34  of  the  Divided  Parishes  Ad,  1876. 

Appeal  from  the  deoiatbn  of  a  divisional  court  (Pollock, 
B.,  and  HaWkin*,  J.),  feportdd  txnU,  p.  478,  20  Q.  B.  D. 
191. 

Ab  order  of  Juatioee  having  beeii  made  for  the  re- 
ttaoVal  to  the  MedWay  tJbiob  ad  th^  place  of  her  last  legal 
settlement  bf  Oaroline  Bake^,  Widoir,  with  hb^  three 
children,  it  Was  confirmed  by  the  Beeorder  of  Bristol, 
subject  to  A  spedal  easd. 

It  appeared  that  OlrdHbe  Bricer  had  resided  ill  the 
pariah  of  GlUingham,  in  the  Mbdway  Union,  con- 
tinuously, together  With  her  husband,  for  upwards  of 
three  years  Immediately  before  hia  death,  which  took 
place  in  Marsb,  1886,  And  that  ahe  had  oontlnned  to 
reside  In  that  parish  aa  a  #idbW  for  three  mentlia  afteir 
the  death  of  her  hnaband:  Tbe  Dlviaional  Oourt  were 
of  bpinion  that  ahe  had  therbby  Acquired  a  settlement 
in  the  MedWay  Union  nndelr  section  84  of  tbe  Divided 
Parishes  Act,  1876. 

The  Medway  Union  appealed. 

By  section  84  of  the  Divided  Parishes  Aot,  1876  : 
"  Where  any  person  shall  have  resided  foir  the  term  of 
three  jrears  in  any  parish  in  such  manner  and  under 
such  circumstances  in  each  of  sueh  yeiirs  as  would  in 
accordance  With  the  statutes  in  that  behAlf  render  him 
irremovable,  he  shall  be  deemed  to  be  settled  therein 
until  he  shall  acquire  a  settlement  ia  some  other  pariah 
by  a  like  reaidenoe  or  otherwise." 

By  aection  35  :  "  No  peirson  shall  be  deemed  to  have 
derived  a  aettlement  from  any  other  pebon,  whether  by 
t>arenta^,  eatate,  or  othelrwiae,  except  in  the  case  of  a 
Wife  fh>m  her  hnabAnd,  atid  in  the  caae  of  a  child  under 
the  a^e  of  sixteen,  which  child  shall  take  the  settiLeuent 
of  its  father  or  of  its  widowed  mother,  4s  the  ease  may 
be,  up  to  that  age,  atid  shall  fetsin  the  Sbttlementso 
taken  until  it  shall  acqdire  another." 

8ir  E.  Clarke,  8.0.^  and  Kinglake  {Douglas  Met- 
oa\fe  with  them),  tor  the  appellants.  —  The  pauper, 
while  under  coverture,  was  incapable  of  acquiring  any 
settlement.  As  a  wife,  she  took  the  settlement  of 
her  husband,  and  could  have  none  of  her  own.  After 
her  husband's  death  she  could  begin  to  acquire 
a  settlement  for  herself,  bat  she  could  not  take 
her  lato  husband's  settlement^  since  "  wife  '*  in  section 
85  does  not  include  widow :  Croydon  Union  v*  BeigaU 
Unvjn,  35  W.  B.  824,  19  Q,  B.  D.  385. 

They  also  cited  B.  v.  Manchester  Overseers,  30  W.  B. 
247,  8  Q.  B.  D.  60 ;  Dorchester  Union  v.  Poplar  Union, 
ante,  p.  706,  21  a  B.  D.  88 ;  B.  v.  8.  Ehhes,  12  Q.  B. 
137  ;  Bigh%oorlh  Union  v.  Weslhury^on^ Severn  Union, 
ante,  p.  422,  20  Q.  B.  D.  697. 

Ppole,  Q.C.  {Cressweil  WaU  with  him),  for  tbe 
reapondenta.-— The  caae  ia  govefned  by  E.  v.  Inhabitants 
of  Olosaop,  12  Q.  B.  117,  Whioh  was  followed  in  B.  ▼. 
fSt.  Oeotat^s^in-'this^East,  18  Wi  B.  787,  L.  B;  8  Q.  B. 
364.    The  patiper  acquired  a  settletftent  while  residing 

(a)  iteBori-ed  hf  A.  f.  Pi^pkrii  ttbt|»»  Okn;  bmSM^ 
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with  her  hoaband,  and  ehe  does  not  claim  a  deiiTatiTe 
•ettlement  under  section  35. 

Kinglake  replied. 

Lord  Eshbb,  M.B. — ^In  this  case  I  can  see  no  answer 
to  the  reasoning  of  Pollock,  B.,  in  the  Divisional  Court. 
In  my  opinion  the  question  raised  is  not  the  same  as  any 
question  decided  hitherto  bj  this  court,  and  does  not 
turn  on  any  of  the  decisions  on  section  35.  It  is  not,  I 
think,  a  case  of  deriTative  settlement  at  all.  The  only 
question  is  whether  this  pauper  was,  at  the  time  the 
order  for  her  removal  was  made,  in  such  a  position  that 
she  came  within  the  meaning  of  section  34.  If  the 
conditions  set  out  in  that  section  exist  after  the  passing 
of  that  Act  of  Parliament  then  the  law  is  that  there  is  a 
settlement.  In  my  opinion  the  meaning  of  section  34 
is  that  if  those  conditions  exist,  then  any  person  with 
regard  Ito  whom  they  exist  shall  be  deemed  to  have, 
and  shall,  in  fact,  have,  a  settlemenf.  Now,  did  those 
conditions  exist  in  this  case.  The  pauper  had  resided 
for  three  years  in  ibis  parish  with  her  husband.  She 
had  resided  there  also  for  three  months  after  his  death. 
Can  her  xesidence  before  her  husband's  death  be  taken 
into  account  in  ascertaining  the  question  of  her  irremov- 
ability P  The  case  of  S,  v.  QloMop  is  clearly  in  point, 
and  it  says  that  such  residence  must  be  taken  into 
aoconut.  The  point  to  be  looked  at  is  whether  she  was 
inemovable  or  not,  and  for  that  purpose  the  period 
during  which  she  was  under  coverture  may  be  regarded. 
Where  a  woman  who  is  under  coverture  is  not  residing 
with  her  husband  the  question  whether  or  not  she  is 
capable  of  acquiring  a  settlement  of  her  own  is  a 
problem  which  may  one  day  arise,  but  which  is  not 
now  before  us.  In  this  case  she  and  her  husband 
resided  together  in  the  parish  for  three  years.  She 
resided  in  the  parish,  thesefore,  both  in  law  and  in  fact, 
and  her  residence  there  with  her  husband  can  be  taken 
into  account  in  ascertaining  her  irremovability.  During 
the  three  years  that  she  resided  in  the  parish  with  her 
husband  i^e  could  not  have  been  removed  because  he 
was  irremovable.  She  therefore  was  irremovable,  and  in 
that  respect  she  satisfied  the  conditione  prescribed  by 
section  34.  After  the  death  of  her  husband  she  con- 
tinued to  reside  in  the  same  parish  for  three  months 
more.  During  that  period  she  could  not  be  removed, 
because,  by  lair,  she  could  not  be  removed  for  a  year 
after  her  husband's  death.  Therefore*  up  to  the  time 
when  this  question  arises  the  pauper  had  resided  in  this 
parish  in  the  Medway  Union,  both  in  fact  and  in  law, 
for  more  than  three  years,  '*  in  such  manner  and  under 
such  drcumstances  in  each  of  such  years  as  would,  in 
accordance  with  the  statutes  in  that  behalf,"  have 
rendered  her  irremovable.  She  has,  therefore,  exactly 
fulfilled  the  conditions  of  section  34.  Whether  she  would 
have  acquired  a  settlement  or  not  under  such  circum- 
stances before  the  passing  of  the  Divided  Parishes  Act, 
1876,  is  immaterial.  Sue  is  now  under  that  section 
deemed  to  be  settled,  and  is,  in  my  opinion,  in  fact 
settled  in  the  Medway  Union.  I  have  adopted,  there- 
fore,  the  reasoning  of  Pollock,  B.,  in  the  court  below. 
I  think  that  reasoning  was  right,  and  that  the  Judgment 
must  be  affirmed. 

LiNDLBT,  L.J. — I  have  felt  some  doubt  during  the 
argument,  but  I  have  come  to  the  oonolnsion  that  this 
case  is  brought  within  section  34  of  the  Divided  Parishes 
Act,  1876.  In  my  opinion  the  removat>ility  of  a  wife 
depends  upon  the  removability  ot  her  husband,  but  it 
she  resides  with  him  in  a  parish  in  which  he  is  irremov- 
able, she  also  Is  irremovable,  not  by  reason  of  her  resi- 
dence in  the  parish  only,  but  by  reason  of  his  irremov- 
ability and  of  her  residence  with  him.  I  think  that  is 
sound  law»  and  is  the  true  construction  of  the  Act.  The 
husband  dearly  was  irremovable  within  the  meaning  of 
aeotlon  84,  and  therefore  the  pauper,  as  his  wif e^  actually  I 
residing  with  him,  was  so  also.    They  were,  daring  the  I 


husband's  lifetime,  both  irremovable.  Althoogh  the 
section  might  not  apply  to  a  woman  living  apart  fras 
her  husband,  yet  here,  where  their  residence  sod  ifi«- 
movability  was  conjoined,  it  clearly  does  applj.  flw 
irremovability  was  consequent  on  her  residenoe  vft&bia 
in  a  parish  where  he  was  irremovable.  Bhs  aided 
with  him  in  that  parish  for  three  years  before  liii  U, 
and  in  my  opinion  it  is  immaterial  that  she  eontiudtB 
reside  there  for  three  months  after  it.  Quite  sputtsa 
section  35,  this  is,  in  my  opinion,  the  trne  oomtnetia 
of  section  34. 

LopBS,  L.  J. — ^I  regret  to  say  that  I  find  myself  auMi 
to  agree  with  the  other  members  of  the  court  sad  vift 
the  decision  in  the  court  below.  la  oonsequeaoe  of  kki 
decision  in  Croydon  Union  v.  Beigate  Uniim,  u  te 
which  I  will  say  a  word  presently,  I  have  to  oomtm 
section  34  without  paying  any  regud  to  seotiaa  S5.  1 
think  that  that  is  to  be  regretted,  for,  in  my  opioiai, 
section  35  is  of  material  asdstance  in  oonstning  eeete 
34.  In  my  opinion  the  important  words  of  sectios  U 
are  "  any  person."  I  think  those  words  mean  "  any  fv- 
son,"  iuijarii,  who  is  capable  of  aoquiring  a  tMmai, 
and  do  not  include  either  unemanoipated  ohildmtf 
women  who  are  under  coverture.  During  the  VUm 
of  her  husband  a  woman,  in  my  opinion,  cannot  eefda 
in  her  own  right  a  it<Uu»  of  irremovability.  Ifkii 
removable  she  is  also  removable,  and  if  she  ii  im* 
movable  it  is  only  because  her  husband  is  icrsnonttk 
The  case  is  entirely  different  from  that  of  a  widovoc  i 
feme  tole,  who  is,  of  course,  capable  of  aoquiring  s  lUa 
of  irremoTability  for  herself.  In  my  ofinion  the  sos^ 
struction  given  to  the  section  by  the  ooart  below  it  ci* 
tirely  wrong,  and  is  subversive  of  principles  of  the  In 
of  settlement  which  have  existed  for  oenturies. 

With  regard  to  the  case  of  the  Croydon  Z7iios  f. 
lUigcUe  Dnion^  which  decides  that  **  wife  "  does  not  ii- 
dude  widow,  I  loyally  bow  to  that  decision,  bat  ei  I 
understand  that  that  case  is  under  appeal  to  the  Hone 
of  Lords,  I  feel  Justified  in  saying  that  if  the  matter  M 
been  res  integra  I  could  not  haye  put  such  a  coQitnotiBB 
upon  the  words  of  the  section. 

Appeal  dismiUsed, 

Sohcitors  for  the  appellants,  Pedll  db  Son^  Roobeitor. 

Solicitors  for  the  respondents,  (yDonoghue  4  A^n, 
Bristol. 


BRiDaBTOwjT  Watebwobjdb  Co.  w.  Basbadok  Waib 
Supply  Co.  («.) 

Pradiee  —  De/enee  —  Further   defenee^  Oi^fntit^  V 

further  de/ence-^udgment  for  eoiU^Sukiof  C«*t 

1883,  ord.  24,  rr.  2,  3. 

In  an  action  for  dH  dn/nficNon,  the  defaidaf^^flf 
ddivering  their  Mtatoment  of  de/moe^  tidiwered  a  fifi^ 
defence,  setting  forth  a  ground  of  dtfenios  oriti^^^ 
the  delivery  of  their  statement  of  defenee.  Tke  fUfff 
thereupon  delivered  a  confeseion  of  the  further  dife^ 
and  signed  Judgment  for  ooete  up  to  the  Um^'' 
defendants  pleading  the  further  dtfence.  ^^ 

The  defendanU  did  not  intend,  hypUading  thtff^ 
defence,  to  waive  their  firet  d^enee,  tehidk  tktg^ 
included  the  point  raised  ty  their  further  defmtL 

Held,  on  motion  by  the  defendants  te  sdt^^ 

(a.)  Beported  by  J.  TBunBAM,  Bsq«,  BavlifeiN*^ 
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Judgment  far  cotU,  thai,  the  defmdanU  eonaenHng  i?Mi 
their  Jurther  de/mca  he  itruek  out^  the  fudgment  for 
ooeU  ahotdd  he  diecharged. 

Motioo. 

The  plaiutifb  were  a  oompAiiy  inoorporated  in  Barba- 
doee  nndei  a  local  Act.  The  defendants  were  a  companj 
inooiporated  in  England  under  the  Oompaniee  Acta. 

The  action  was  brought  in  Jnne,  1887,  for  an  injunc- 
tion to  reetrain  the  defendants  from  canTing  on  certain 
woiks  in  Barbadoes  so  as  to  interfere  with  the  plaintiiZs' 
supply  of  water. 

The  defendants,  on  the  11th  of  August,  1887,  de- 
liiered  a  statement  of  defence,  by  whioh  they  alleged 
that  they  were  acting  under  powers  giren  them  by  the 
Barbadoes  Water  Supply  Act,  1886 ;  and,  on  the  9th  of 
December,  1887,  they,  by  leave  of  the  court,  delivered  a 
further  statement  of  defence,  setting  up  a  defence  whioh 
had  arisen  after  the  delivery  of  their  statement  of 
defence— vii.,  that  by  a  local  Act,  assented  to  in  No- 
vember,  1887,  it  was  provided  that  the  Barbadoes  Water 
Supply  Act,  1886,  should  apply  to  them  as  if  they  had 
been  duly  incorporated  before  the  passing  of  the  Aot  of 
1886. 

The  plaintifb  then,  on  the  6th  of  April,  1888,  under 
ord.  S4,  r.  8,  delivered  a  confession  of  the  further 
dafenoe,  and  signed  Judgment  for  costs  up  to  the  time 
of  pleading  the  further  defence. 

This  was  a  motion  by  the  defendants  for  an  order 
setting  aside  the  Judgment  for  costs. 

The  Buleeof  Oourt,  1883,  ord.  24,  provide,  by  rule  S, 
'*  Where  any  ground  of  defence  arises  after  the  defend- 
ant has  delivered  a  statement  of  defence,  oir  after  the 
time  limited  for  his  doing  so  has  expired,  the  defendant 
may  .  •  .  within  eight  days  after  such  ground  of 
defsneehas  arisen,  or  at  any  subsequent  time  by  leave  of 
the  court  or  a  judge,  deliver  a  further  defence  •  .  . 
setting  forth  the  same." 

And  by  rule  3,  "Whenever any  defendant,  in  his 
statement  of  defence,  or  in  any  further  statement  of 
defence  ss  in  the  rule  last  mentioned,  alleges  any  ground 
of  defence  which  has  arisen  after  the  commencement  of 
the  action,  the  plaintifC  may  deliver  a  confession  of  such 
defence,  and  may  thereupon  sign  Judgment  for  his  costs 
up  to  the  time  of  the  pleading  of  such  defence,  unless 
the  court  or  a  Judge  shall,  either  before  or  after  the 
delivery  of  such  confession,  otherwise  order." 

Cozeni'Hardyt  Q.O.^  and  6^001^  Hendenon^  for  the 
defendants.— In  this  case  the  first  statement  of  defence 
of  the  defendants  is  good,  and  includes  the  point  raised 
by  the  further  statement,  and  they  do  not  intend  to 
waive  it  The  second  defence  is  simply  an  additional 
defence  founded  on  a  declaratory  statute  subsequently 
paeeed.  The  defendants  ought  not  to  pay  costs  simply 
becauae,  while  having  a  good  defence  at  first,  they  also 
set  up  the  additional  defence.  They  are  entitled  to  both 
defenoee,  but,  if  necessary,  are  ready  to  waive  their 
further  defence  in  order  that  the  Judgment  for  costs  may 
be  set  aside:  ord.  24,  r.  3 ;  Barri$(m  ▼•  Marquie  of 
Ahsrgofvenny,  W.  K.,  1887,  p.  166. 

OhriatopJ^er  James,  for  the  plaintiib.— As  the  defend- 
ants have  set  up  a  ground  of  defence  which-  has  arisen 
aiiiioe  the  deliveiy  of  their  statement  of  defence,  the 
plsfntilb,  who  have  delivered  a  confession  of  the  further 
defenee,  are  entitled  to  Judgment  for  their  costs  accord* 
log  to  the  terms  of  the  order. 

Coaen$'Siardy,  Q.O.,  replied. 

K0BXK9  J. — I  cannot  make  the  order  asked  for  while 
the  further  defence  stands,  but,  if  that  is  withdrawn,  I 
think  it  is  a  case  in  which  I  can  "  otherwise  order."  It 
Is  clear  that  it  is  not  intended  by  the  further  statement 
mi  defence  to  waive  the  defence  set  forth  in  the  original 
etatement  of  defence.  The  defendants  do  not  admit 
ttmA  theic  flnt  deienoe  was  bad.  and  that  th«y  have  set 


up  for  the  first  time  a  good  statement  of  defence.  It  is 
dear  that  order  24  contemplates  that  there  may  be  cir- 
cumstances which  would  inake  it  unfair  that  the  defend- 
ant should  pay  the  costs  when  he  puts  in  a  farther 
defence  arising  after  his  first  defence  was  delivered. 

I  do  not  think  that  the  pUintifb  ought  to  have  the 
Judgment  for  costs,  or,  on  the  other  hand,  thnfc  I  ought 
to  take  away  from  them  the  benefit  of  having  signed 
Judgment  for  eosts,  and  allow  the  defendants  the  benefit 
of  their  further  defence.  The  right  thing  is  that  neither 
the  Judgment  for  costs  nor  the  further  defence  should 
stand.  If  the  first  defence  raises  the  point  made  by  the 
further  defence  the  defendants  will  have  the  benefit  of 
the  latter  at  the  trial.  The  order  wOl  be  that,  the 
defendants  consenting  that  the  further  cteiPence  be  struck 
out,  the  Judgment  for  costs  be  discharged.  The  costs 
of  the  farther  defence,  the  signing  judgment  for  costs, 
and  this  motion  will  be  reserved. 

Solicitors,  ^ofs  A  Ledeam;  Drueee  di  Attlee, 


Chan.  Div.  )  Xniw  7  ia 

Kekewich,J.}  July  7, 14. 

In  re  Kobwioh  Towk  Globe  Esiaxe.  (a.) 

OharMUe  TrueU  Ad,  1858,  s.  28— iPummons—ZNs- 
puted  charitahle  truet — JuriedidUm  of  eowrL 

The  fretmen  of  the  eity  of  Norwich  had,  at  the  trial 
of  an  action  againet  the  corporation  of  that  toum, 
obtained  a  dedaraiion  that  the  corporation  was  aeieed  of 
the  Toum  Gloee  in  trwt  for  the  freemen;  hut  the  fudge, 
though  dedining  to  order  a  scheme  to  be  settled,  prefaeed 
the  order  made  at  the  trial  of  1^  adion  vdth  a  dedara- 
tion  that  it  ufas  **  without  prefudiee  to  any  other  pro- 
ceedings that  might  he  taken  hy  the  Attomey^OeneralJ* 
On  a  summons  heing  taken  out  hy  the  Attorney^Oeneral 
under  sedion  48  of  the  Oharitabie  TrusU  Ad,  1853, /or 
a  scheme  to  he  settled. 

Hdd,  that  the  Ad  only  applied  wJiere  a  charitahle 
trust  eaUted,  and  gave  no  jurisdiction  to  decide  on 
summons  whether  this  was  so  or  not. 

Adjourned  summons. 

An  action  {Stanleu  v.  Mayor,  <ftc,  of  Norufich  and 
Others,  31  Solioitobs' Joubkal,  348)  was  brought  by  one 
T.  J.  Stanley  and  others,  on  behalf  of  themselves  and  all 
others  the  freemen  of  the  dty  of  Korwioh,  against  the 
corporation  of  that  dty  and  the  Attomey-Oeneral, 
claiming  {inter  aUa)  a  dedaration  that  the  corporation 
was  seised  of  the  Town  Olose  Estate  in  the  county  of  the 
dty  of  Norwich  (containing  about  100  acres),  and  the 
rents  and  profits  thereof,  in  trust  for  the  freemen  of  the 
said  dty. 

Counsel  for  the  Attomey-Oeneral  contended  at  the 
trial  that  there  was  a  charitable  trust,  and  asked  that  a 
scheme  might  be  settled. 

Eekewich,  J.,  hdd  that  the  pldntiiZs  were  entitled  to 
the  dedaration  claimed,  but  declined  to  order  a  scheme 
to  be  settled,  though  he  prefaced  the  Judgment  by  a 
dedaration  that  it  was  **  without  prejudice  to  any  other 
proceedings  that  might  be  taken  by  the  defendant,  her 
Majesty's  Attomey-Oeneral,  in  that  behalf." 

This  was  a  summons  issued  by  the  Attomey-Oeneral 
under  section  28  of  the  Oharitable  Trusts^  Aot,  1853, 
intituled  "Ii»  the  matter  of  the  Norwich  Town  OIobc 
Estate  Oharity  and  in  the  matter  of  the  Charitable 
Trasts  Acts,  1853  to  1859,''  asking  that  a  scheme  might 
be  settled. 

Section  28  of  the  Act,  so  far  as  material,  is  in  these 
terms : — "  Where  .  .  .  any  .  .  •  order  or 
direction  relating  to  any  charity  .  .  .  shall  be  con- 
ddered  desirable,  and  such  .  .  .  order  or  direction 
might  now  be  made  or  given  by  the  Court  of  Chancery 

(a.)   Beported  by  J.  W.  GaiiOy  Esq.,  Barri8ter*at«Law. 
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inajk:e  uppUcfttioii  (without  any  infox^^on,  l>ill,  or  p^t{« 
tion)  .  .  •  tor  8»cb  order,  diceotioi),  or  relief  m  the 
nature  of  the  om  v^y.  iqqnif^  i^nd  the  Mas^r  of  tjie 
Rolls  or  t)ie  Vice-phauoeUor  tp  w^iom  any  ouch  applipfi- 
tiqn  shall  fte  m^dP  s)^aU  a&d  fiiay  proceed  upon  ^d 
dispose  of  such  applioation,  .  «  .  au^  ^^^  Ai^  |)E^ 
have  an4  foaxifiae  thjfn^poa  all  foob  ]Qr|sdiptlop>  powef, 
^d  authpii^  and  ma^e  such  prders  an4  give  ^uf^  dlc^? 
tiona  •  •  .  ^  alight  now  b^  e^eroliejy  nia4fl»  o|p 
giffe^  by  the  Oop^  of  Qhanpery  ,  .  •  in  a  suit 
;f)gu^rl|r  i{)stitated  or  qppn  petition  9§  the  ^e  may 
leauire.*- 

Ingle^oyee,  for  the  Attorney- GtosiraL — This  is  a  case 
in  which  the  Act  appllee,  and  a  schame  shoaid  be 
settted. 

Wwmington^  Q.O.^  and  Swinfer^  Eady^  for  tl\e  free- 
men of  the  city  of  Norwioh. — In  the  case  of  an  analagous 
statute.  Lord  Bomill^^'s  Act,  the  decisions  in  In  re  Dtan 
Clark^9  Charity,  8  Sim.  34,  and  In  re  Manchester  New 
College,  1  W.  R.  269,  16  Beav.  610,  show  that  there  is  no 
j  urisdiction  under  that  Act  (and  the  one  now  under  disous- 
sion  is  similar  in  language  and  scope)  to  decide  whether 
the^e  fuitually  ifi  a  oh^ty  or  |)ot.  Ther^  must,  in  fact, 
be  a  charity  Izieten^  before  this  Act  applies.  The  case 
of  EoB  pfwte  Reet,  3  ¥es.  k  Beiones,  10,  points  in  the  same 
direction.  Moreofer,  this  \b  a  sta^tory  jurisdiction  con- 
ferred pn  the  courts,  and  must  b^  strictly  ponfligied 
within  tiie  lin^ts  lai^  4own  by  ^he  Act  creating  it.  ^ 

IngU-^nym  in  replf  •— Tho  aole  question  is  wb^th^, 
under  the  oiro^mstanoes,  the  plaintiffs  in  the  original 
suit  (the  lisspondents  beia)  can  now  a»y  that  fth^  ^q«t 
then  established  is  not  a  •h«rita)Uo  one,  TImi  Aot  gif  as 
all  the  powers  to  the  wurt  that  it  would  have  h|4  i9  9k 
suit:  Inwtkmmpwi  {7AarWe«,  4De  0. 1C»  4b  0.  839, 
14  W.  B.  fiOi.  Dig.  14. 

P,  H»  Lawranee,  for  the  mayor  and  aldermen,  sub- 
mitted tq  aot  as  the  oourt  should  direct. 

Ovr,  adv.  vuU. 

July  14.— EixBwioH,  J.-«-The  ouda  qnestion  ia  vhothet 
the  establishment  of  a  charity  or  of  a  charitable  trust  is 
withiQ  the  soope  of  the  Act  of  1853.  ^  It  is  intituled 
ai^  Apt  for  Administration  of  Ohp^table  Trusty  and  tba 
prpomble  ^Mb  to  th^t  object  the  mor§  benefidal  applica^ 
tion  of  pharit^b}e  fnn4s.  Whut  is  charitable  is  not 
defi^pj,  jbQt  it  inay  be  tfraated  ^  pquiTalenf  to  belonging 
to  i|  chflffil^,  an4  one  ^4?  %  4^^HiPQ  of  c^ity  in 
section  66f  whiqh  must  be  )c^  ^  oq^mection  with 
seotiQ^  48  of  the  ^t  of  ^855.  Tbf  re  is  no  oc9asion  ^o 
critidae  tfti^  definition  further  than  to  say  thaf  it 
obviously  does  not  advance  the  determination  pf  the 
qu^tipn  before  me,  whi^  it  P|iqi^  a  peyr  ope  which 
need  not  be  pursued-^n^meJlyy  whether  thp  property 
with  which  this  oase  is  ooncerge4  fall^  "vithin  the 
lapgu^  there  ev^jo^f  fjn^t^  by  definitipn^  i 
have  to  cpn^idpr  thje  ^angqage  gf  the  Act  fm4  it^  intent 
and  purpose  generally. 

B^pecting  by  A^  the  larger  n^inl:^  of  institutions 
possibly  faUin^  wM^ift  i^  S^opef  UQ  doubt  exists  vbetber 
they  are  charitable  or  pol^  and  tbp  Act  saems  drafted 
en  the  iissumptipp  that  tj^is  woul4  inv^iibly  be  the  case. 
And  it  might  well  be  Md  that  the  remedial  character 
and  extent  of  the  Aot  cannot  properly  be  t^arrowed  by 
an  issue  whether  the  particubur  application  refers  tp 
oharit^y  or  not,  unless  raised  on  substantial  ground.  If, 
however,  section  88  applies  to  a  given  property  or 
ioistitution,  other  sections  of  the  same  Aot  are  generally 
applicable  to  it,  and  other  powers  would  b*  exercisable 
in  connection  with  what  )iever  lu|s  been,  4pd  possibly 
never  may  b^,  determined  to  |^  a  <4H^r}tv.  I  obsenfe, 
a^fp*  ib«^  by  th9  Aot  9<  18^  fhe  iQpinnMwH^ip  bf^vo  all 
tbe  powers  giv^  to  tj^e  po^rt  bj  tke  ApI  of  }.85^,  and 
'though  tiieie  are  aafpgaaK<U  flgai|i^t  auoh  an  ea^pidse  of 


Juiisdip^on,  tlhey  j^\^%  )>e  |p^^  pn  ^^  ^e  i 
there  is  a  charity  in  such  a  cas^  as  the  meat  x^.^ 
question  between  the  Attorney-General  s^  tba]f«m 
freemen — vis.,  whether  there  is  a  charity  to  he  adoiBii- 
tered-*is  of  some  difficulty.    No  one  could  ^sins^  ^ 
especially  having  regard  to  GoodmcmY,  Jfc^o/Ui&i 
31 W.  R.  S98,  7  App.  Oa8.'688.    One  would  nilnil; 
assume  that  it  was  the  intention  of  the  LegiilirtBitlit 
a  question  like  that  should  be  determined  on  sa  vgfk^ 
tldh  for  the  settlement  of  a  sohome  nuide  ntea 
enactment  expreeidy  directed  to  adminisbeatioB  00I7.  h 
my  judgment  the  tenour  of  the  Aot  is  muoh  adfenb 
sticfa  a  bondualon.    I  do  not  'Aiink  that  miuh,  if  uiy 
assistance   can   hie  derived  horn  section  4L    Q  tb 
Attorney  is  right  the   Norwidi   freemen  sn  as  la^ 
csaf ttis  qt$e  imieni  than  if  he  is  wrong,  and  ibtf  obmI 
be*  treated  as   persons  holding  or  oiaiiataig  fs^ 
adversely  to  the  charity. 

The  authorities  are  of  little  use.    Two  only  wmM 
by'^^r.  WarmittgtoB,  and  I  need  not  reMt  to  tta 
wbioh  are  mentioned  in  the  reports  of  those  two.  llc|d 
arose  under  Shr  John  Rooully's  Act,  which  mty  Mil 
be  referred  to  as  analogous  to  that  of  1868,  aria 
expressed  in  language  of  certainly  not  less  mimt^ 
application.      In  the   case  of   In  re  Dean  OlfVi 
Charity    there     was    no     doubt    iHiatever  oi  lb 
existence    of  a    charity,   the   trustees   whenof  w 
petitioners,  and  the  question  was  whether  tin  as^ 
flicting  claims  of  respondents  could  properly  be  deaM 
on  petition.      In  the    Manchester  2kw    OeUtgi  «» 
the  Master  of  the  RoUt  considered  a  petittoa  in|« 
because  there  were  no  conflicting  intorceti.   ^^ 
was  really  dted  fbr  the  remaika  on  the  comgMfSm 
advantages  and  disadvantages  of  aiimmary  proew^gj 
which  r  dp  not  think  it  neoeasary  further  to  dSta^ 
There  was  dted  on  the  othe^  aide  the  case  el  !•" 
Bavenporfe  Charities,  W  that  only  deals  wHk  tb 
narrow   question    whether   the   piovlslon  la  ths  iit 
of   18i53,  for  the  appointment  of   new  trostsg^  i* 
exerdsable    in   4  cmc    of    lunapsjr*     To  the  IMm 
Acts,  as  somewliat  analogous,  one  naturally  toiai* 
such'  a  questlpn  as  thi|.    I  huii|l)ly  venture  Is  ftig 
that  the  Jurisdiction  ponfarred  by  those  A^^''^ 
probably,  an4  witb  advantage,  have  been  coostnrfb 
extend  to  many  gaaes  deolded  not  to  fall  wilUn  Ik;  M 
tlie  rule  has  peen  laid  4own,  and  lias  been  itf^ 
followed,  that  it  is  neoeasary  first  to  find  « trust  dsdad 
by  wilL  ftnnlwitt.  at  iudirfal  ii««i*ift«  bafost  tM  P*" 
visionaoflheAot  6»n  ba  MUad  into  opantio*.  A» 
Oimifi^,  18  W.  B.  m,l^  Oh.  App.  72,e«t«Hlpbai«»r 
oeptfon  Irpm  this  rule  gf  asaaqM  aoqlmak,  h^tt«i» 
caption  aarvfn tq  piatra^ lb«  astant and  Hg^mW 
nOaitSflilf.   The  analogy  avgbt  not  «olwaaMad|riWg 
bnt  sofavaa  it  boldegopd  »is|A  Invw  of  «MI 
oonatnigtiDii  q|  tba  A«li  h«n  in  ^mwtifin,   I^ii"* 
is  that  I  must  awtaln  tba  objactton  talwi  ^^ 
respondflota    to    Iha  AAtox|iey«QeiiMal's    i^iiHmMi 
and  hold  that  ha«ia  iagoiag  a  wmmm  «f*f 
Acts  log  tha  setHnmaM  of  %  aoheuM  for  th»  tiP'gg 
and   management   of   the  <|Uitad   fkai0B$  he  P^ 
establish,  by  indepfod^t  9ni«)<K»4ii|ii»  ^^  ^  If 
oharity  to  be  rtsgoIiEited.    The  summons  is  bitwA  9 
necessarily  ^  iptituled,  ^  Xfi  iB«9n^«  the  4fift0fif  fJ 
charity  and  ^ppU^abili^  9'  ti^e  Aot  to  the  Vofi  W 
Estate.    It  is  just  that  wfaJol)  cannot  be  assaasd  Ml 
my  judgment,  be  determined  in  this  pioooeding» 

BummoM  dismissed.    Ci^sts  of  alt  parUaSt  mff^^ 
Attomey-Oeneral,  to  corns  ouiofihe  mMk* 

Solidtorsfor  the  Attqfney-Ghneri^,  Hate^  9^ 

/9oli<3itoii    for    the    yaspondiltlff   tfie   MfP  ^ 
Nor«ii)h,(7.^.4fiii«0i»lqiAatoit^.H«ni* 

SeUdtoH    far  the  teapeaasfiti    Cb^  Qiijg^* 
Noffwtoh,  BhairpSf  •AifAii^  Fritcksin%  A  MiQfl 
F.B.jrai0r,N6rwi«h. 


▼9li3Q^^   [Ang.ii.im3    Tqg  V^P^Y  R^OBTEB> 
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Hv.  Or.    Rso.  V.  Jvsncis  or  TKEWan  RiDiirooF  TosxsiintB.— BuLOXBUBir,  LoW|  ft  Oo«  v.  HaiXiAm.    Hh.  Or. 


Bsa.  «.  JuBUGSs  op  thb  Wsbt  Rmnio  of  Yoxx- 

SHIBE.  (a,) 

Iken^kig  Ad,  187S  (35  <|  36  F^t  p.  94),  a.  15- 
ir«M  and  BeirAiWM  Ad,  1869  (M  ift  88  FM.  fr  27), 

W\&n  lAa  Aoldfr  qf  a  ^ioMos  Aod  (mm  compteM  o/a» 
o^hMQ  titu/0r  lecltfott  15  o/  Ma  XioifM^^  ^el»  1879,  (iU 
/MfioM  r^^Meei  1^  aiSpMeoMon  o/  a  ne<0  imaiil  /ir  a 

iMi'lM  f%6  yiiilJcM  i0«f«  anMIM  to  <I6  lo,  oi  1^ 
?i00M0  %(»l  toom«  ybf/i^M,  and  lAafMcMon  19'  o/  IA« 
iKfitf  oAd'^aer^ouM  Axl,  1869|  <Kd  no(  opp^. 

Bpk  CflliQg  upon  Ui«  jmticefl  of  the  West  ^diog  o| 
Ya|EU)]|r^  ^d  t^e  juaUcot  of  &a]ifa:|  to  sho^  oauM'^hl 
a  oim^rcurf  pndmd  n^iaiae  to'^emove  iuto  ih;  (4aeen'« 


iffi^So^y^fot  th9  purpose  of  quijebingi  im  order 


_. ...  ,_     ,  .    ,    >>^i»^|Ml 

flude'ft* '%  nieoi^  lioeiiaing  aeaaiona  for  the  borough  of 
Hj|liifs  on  1^  3r^  of  Februarj,  refueing  to  traI^f e?  t^e 
l^q^  pf  a  ooftai^  J^eerhouee^  and  also  au  o|der  of 
qnjl^  4^<4^  oonflfming  th^  fUMne.  The  fact;  pf  the 
oMe  wfflfe  M  follows :— 

On  tibA  |3)^  of  Deoember,  1887,  the  holdef  of  the 
lipe&ce  ox  the  beerhouee  iu  qnieation  waa  oouTicte^  of 
naiiig  the  premieee  as  a  brothel.  Before  the  hearing  of 
the  oaae  a  peraon  whom  the  landlord  had  agreed  to  accept 
aa  a  new  Tenant  foe*  the  pvemiaee  aakeB  to'  ha?e  \X% 
i^fUoalioB  heazd  fox  a  tnuuler  of  the  Uoeaae.  The 
Jmlioee  Aedded  lo  hear  flnl  the  case  againat  the  then 
holder  of  the  lioenoe.  After  the  conviction  the  Joatieee 
zefuaed  the  arolioatloii  of  the  new  tenant.  On  the  18tli 
of  |>eoember  ine  landlord  applied  fee  a  tranaler  ol  the 
iiooioe^  ^d  l£e  heaHng'*wi(b  adjourned  till  the  8si  ol 
FrtMnury  to  the  apedel  licenaing  aeaaiona,  when  the 
a^lioation  of  the  landlord  waa  alao  refaaed,  and  hla 
reftiaal  waa  eonflnned  on  appeal  to  the  Quarter  aeealona. 

TFoIfoq^  for  t^e  IfndoBd,  haTiqg  obtained  a  rolp, 

Poffaraoii,  foi  the  Jnatloea.Tr-The  lioenpe  wai  loilelte4 
niidar  liie  liftk  aectipn  of  the  Lioaniing  4ot,  1872  (85  4 
36  Viet.  0.  94).  The  landlord  aaked  the  Juaticee  to  grant 
a  tMaefer  imdflor  the  lieenaing  h^,  1874  (87  jb  38  Yiot. 
e.  49),  a.  I6»  hat  the  juatim  lightly  held  that  thia  oaae 
did  not  eoae  nnder  that  aeotion*  end  thi^  thp  landlord 
ooold  not  get  a  tianaler  where  the  tenant  ha4  been  eon? 
liotad  of  liie  mlademeanoiir  here  pro?ed.  The  Wine  and 
BMbfioaa  A«l^  1869  (32  *  83  Yiot.  e.  27),  #.  19,  only 
afpUee  to  •  gcring  lieepc»    [He  wee  atopped.] 

IFalfloM,  in  aupport  oi  the  rale.*-*Seotiona  8  and  19  ol 
tlip  Aot  ol  1869  wen  intended  to  pioteot  the  ownere  ol 
Mff— ^  proper^  in  poaaeaaion  ol  anch  at  the  time  of  the 
pnaaing  tf  the  Act.  [1£ahi8tt,  J.,  referred  to  R&g*  «. 
CWvoii,  21 W.  B.  887 ;  Bargrtana  ▼.  Baumon,  24  L.  T. 
H.  8.  ^^,  19  W:  B.  €.  Ii.  Big.  11;  B^.  ▼.  Uperpoa 
JfmMae^  82  W.  B.  20,  11  Q.  B.  D.  688.]  The  licence 
WM  csfiible  ol  tra|»afer  binder  9  6eo.  4,  o.  61,  n.  14. 


J.Wfh)a  li  g  viOa  oettiag  en  the  Jnettaia 
Hnlii»  to  ehqv  ciMe  why  »  ovfiofitiri  alionki  no| 
«•  umom  into  tUa  aoort  an  pita  i|M4g  Hi  g 
I  BMnaing  MwinM  refoaji^  to  tramler  the  MMneg 
M^  and  a&etdat  of  qnnitey  aaaainm  maap  |a 
oonflxmation  of  that  order.  The  teste  am  thai  thie 
iMgiee  l^d  been  lio^fed  Irom  Maj,  186f,  oontinuooal/ 
if  aome  ti^ie  before  the  flnt  MpUntloii  wee  made  to 
the  Jiuticee  in  Deeenbei,  189T,  and  the  queeiion  ia 
vieOier  the  JiiBtieao  were  ri|^  in  boUliim  thit  tiie  19th 
^edtion  ol  fl^e  Aet  of  li969  fii  not  appIiaaUe  to  the  oeee. 
On  the  18^  of  Deoamber  the  p^faon  in^ding  to 
talEeVw  the  house  oame  ^dm^  the'  Juatleea  to  faake  an 


applioation  lor  the  tranaler.  It  waa  then  atated  to  the 
magiatm^i  that  there  me  a  «iae  in  their  lift  «^  '•'•r* 
enoe  to  the  honae^  and  the  Joatioee  decided  to  hear  that 
oaae  flrat.  They  proceeded  to  do  ao,  a}i4  ooni iot^d  the 
tenant  then  in  oocnpation  of  an  offenpp  bj  which  hif 
lioenoe  waa  forfeited.  The  appUoi^lipn  <4  the  neg 
tenant  waa  refueed  bjr  the  Juatioee,  and  ^  apeolel  xloeufi- 
ing  aeaaiona  refuaed  an  application  of  the  lf|n4^ord  for  a 
tianaler  ol  the  lioenoe,  on  the  ground  thet  no  lioenoo 
waa  then  in  loioe.  I  think  that  the  Jnatioea  ware  right, 
and  that  it  me  totended  by  the  LegieUtme  ^at  if  a 
licence  beoaaie  foifeited  on  %  eon^otion  ipr  foch  en 
offence,  the  maglatxatee  might  lelqee  a  ne«  Uoenoe 
unfettered  bgr  lection  8  of  the  Act  of  1869.  The 
lioenoe  wi^  f<«rfeited  on  the  ponfieilon,  i^id  the 
hearing  of  i^e  epplioatkm  lor  a  renewal  of  thf  licence 
really  came  on  lor  heedng  lor  the  tot  time  on  the  3rd 
ol  FebmeqL 

Smnmr,  J.— I  am  ql  the  aame  opinion.  Aa  I  rea^ 
the  19'th  aoBtioi}  of  the  Act  of  1869  It  la  not  applicable 
to  thif  oaaoi  becauae  before  the  application  on  the  3rd  of 
February  to  the  lioenaixig  aeaaiin^  the  original  licence 
had  been  forfeit^. 

i{tifodMMnirM* 

Solicitore  tor  the  appUoant,  (io^A^,  IModei,  A  Q^.^ 
for  &.  .fiAodea  <l  liwjMi,  Halifax. 

Solioitora  for  tbp  reapondent,  J<mm  #  Cb.,  fox  Ed* 


SiAODUBg,  IfOWi  &  po.  0.  EoLuc.  (a.) 

JlorifM  inatifanoa— Ooncaolmanl  of  malkfiai  /mI— > 
iVinoipal  and  affmi-^NegcHcMpn  >bf  •ffieUng  poUey 
camrnenced  lu  Ofitd  hvi  eampUM  ly  pWnetfpaZ— 
Coneeahnefii  oy  agent  who  c(nnmino$d  n$gmaUcn, 

Th»  floMiff^  being  the  in$urer$.  of  an  overdue  vend. 
in(irt{ded  J/uisrs.  R,  <ft  Co..  Ifoheri  of  CfUugow,  io  effed 
a  re-infurance.  Mee$ri.  B»  i  Co,  accordingly  UUgrapKed 
to  Me$Br$»  r.  ^  Oo,/hroker$  in  London,  to  ejfed  iuch 
re»iniuranoe  at  a  premium  of  fifteen  guineae,  Seforn 
any  ansuMf  from  ffeaeri.  7.  A  Oo,  arrived,  M.,  one  of 
theparinere  in  the  firm  of  R.  A  Oo*,  obtained  informa* 
turn  of  a  fad  material  to  the  rieh  Qn  the  arrival  of  an 
answer  from  f.  A  Co.,  aeking  for  an  advance  of 
premium.  It,  ^  Oo*  informed  (^  plaintiffe  thereof,  bid 
did  n(4  aiidoee  to  the  fXainiiffe  f  J^  informaliox^  obtained 


by  M/  fhe  plaitdifff  replieS  ih^  the  premium  m^ht  be 
raiiea  to  tufwiy  guitme*  B*  S  Oo.  then  telegraphed  in 
t^  flatnJtiffit  uams  to  T,  A  Oo.  that  th^  might  pay 
tumtu  pnn^  T.  A  Oo.  ieUgraphed  in  replu  dired  to 
thepkiMi^fhVwd (here  wae  no  ehanee under Uoenty-ftve 
guineae^  fj^  plaintijk  then  tdegraphed  io  T.  i  Oo. 
that  they  might  pay  twendy-ftm  guineae.  Upon  thie  T. 
Jk  0^0,  ^romh  the  agency  of  another  firm  of  broker$f 
effeded  a  foUeaf  of  re-ineuranee  vHth  the  defendant. 

pdd,  IM,  a$  the  policy  woe  the  reeuU  o/  one  entire 
negotiation,  cfmdudedup  to  a  certain  point  through  the 
a^ieney  qf  B.ei  Co.,  ihough  afterwards  carried  onbu  the 
princlwb  themedvee  without  further  intervention  <m  the 
part  of  E,S  Oo.,  fhe  wm-cornmunieation  of  We  hnoyH' 
ledaeviUaUdtheplotiey. 

Bladkbum»  low,  i  Oo.  v.  Yigonfi  im^li  P«  ^9,  )2 
4|ip.(7fVf«?},diif<i^M. 

Motlan  to  Mt  aelde  a  veHiel  mi4  Jndginmt  te  thg 
drfM»n|  aad  to  «lee  JadgneBl  te  tha  platatUIe,  or 
laraiMf  tolaL 


(«. 


by  A*  B>  VwUf  Be^ft 


I  M 


A.       Li' 

feyV.a 


W§^  IkiMm  el  -UkP' 
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T&E  WEEKLY  BEFOBTEB.    [▲uff.ii.iatt.]    V0I.XXXVL 


High  Oovbt. 


Blagkbubk»  Lowy  ft  Go.  v.  Haslak. 


HiQHOom 


The  plaintiffs  saed  the  defendant  on  a  policy  of  re- 
ioenranoe,  claiming  fox  a  total  loss  by  perilB  of  the  aea. 
The  enbstantial  defence  was  that  the  defendant  was  in- 
duced to  Bubeoribe  the  policy  by  the  wiongfol  conceal- 
ment by  the  plaintifis  and  their  agents  of  certain  material 
facts  known  to  the  plaintifTB  or  their  agents  and  unknown 
to  the  defendant. 

The  following  statement  of  the  facts  of  the  case  is 
taken  from  the  written  Judgment  of  Pollock,  B.  :— 

This  is  an  action  upon  a  policy  on  the  hull  and 
machineiy  of  the  ship  Siaie  of  Floridct,  underwritten  by 
the  defendants  for  £800.  At  the  trial,  which  took  place 
before  Day,  J.,  and  a  special  jury  of  London,  it  was 
profed  that  Messrs.  Blackburn,  Low,  ft  Oo.,  who  were 
underwriters  and  insurance  brokers  at  Glasgow,  insured 
the  steamer  8Me  of  Florida  for  £1,600  from  New  York 
to  Glasgow.  She  left  New  York  on  the  11th  of  April, 
1884,  and  was  due  at  Glasgow  about  the  25th  of  April. 
Upon  the  Ist  of  May  Messrs.  Blackburn,  Low,  ft  Go., 
being  desirous  of  covering  their  liability,  instructed 
Messrs.  Bose,  Muxison,  ft  Thomson,  another  firm  of  in- 
surance brokers  at  Glasgow,  to  effect  a  re-insurance 
upon  The  State  of  Florida  for  £1,600.  Acting  upon 
these  instructions  Messrs.  Bose  ft  Oo.,  at  11.29  a.m.  tele- 
graphed to  their  agents,  Meesrs.  Bose,  Thomson,  Young, 
ft  Co.,  who  were  insurance  brokers  in  London,  as  fol- 
lows  :-»**  Blackburn.  Low,  wish  to  reduce  Florida  lines  ; 
cover  for  them  £1,600  at  15  guineas  net.*'  In  reply  to 
this  they  recdved  a  telegram,  sent  at  12.86,  and  receiTed 
at  1,  from  Messrs.  Boee,  Thomson,  Young,  ft  Oo. :— '*  State 
Florida  20  guineas  paying  freely  and  market  very  stiff, 
likely  to  advance  before  day  is  out"  Up  to  midday 
nothing  was  known  either  by  Blackburn,  Low,  ft  Oo.  or 
Bose,  Muxison,  ft  Thomson  of  The  State  of  Florida 
except  that  she  was  ovexdue.  About  12.80  Mr.  Muxison, 
a  partner  in  the  firm  of  Bose,  Mnrison,  ft  Thomson,  had 
an  interview  with  the  manager  of  the  State  Line  Oo., 
who  owned  The  State  of  Florida^  and  he  informed  Mr. 
Murison  in  confidence  that  his  directors  in  London  had 
received  intelligenoe  that  The  Oity  of  Botne  steamer,  on 
her  way  to  Liverpool,  had  seen  a  vessel  having  on  board 
some  of  the  shipwrecked  crew  of  The  State  of  Florida* 
Upon  receiving  the  last  telegram,  at  1  p.m.,  Messrs. 
Bose  ft  Oo.  communicated  its  contents  to  Meesrs.  Black- 
bum,  Low,  ft  Oo.,  who  said  they  might  pay  20  guineas. 
Mr.  Muxison  oonsidexed  that,  as  he  had  received  the  in- 
telligence about  the  shipwrecked  crew  in  confidence,  he 
was  not  entitled  to  communicate  it  to  Messrs.  BlackburUi 
Low,  ft  Oo. ;  but  afterwards,  at  1.19,  he  telegraphed  in 
Blackburn,  Low,  ft  Oo.'s  name  to  Bose,  Thomson,  Young, 
ft  Oo.  i--*' Florida  pay  20  guineas."  In  reply  to  this 
the  latter  firm,  at  2.14,  telegraphed  direct  to  Blackburn, 
Low,  ft  Oo. :»"  State  Florida  market  now  worked  out 
at  20  guineas ;  no  chance  under  25  guineas,  and  for  to- 
day only."  This  was  received  by  Blackburn,  Low,  ft 
Oo.  at  2.29,  and  at  8.2  they  replied :— '*  State  Florida, 
if  you  cannot  do  better,  pay  25  guineas  and  wire  in- 
stanter."  To  this  Messrs.  Bose,  Thomson,  Young,  ft  Oo. 
xepUed,  at  4.87 :— <<  8to<s  Florida  done  £800  at  25 
gidneas ;  no  chance  more  to-day  under  80  guineas." 
As  the  negotiations  for  this  insurance  were  not  com- 
pleted by  Messrs.  Bose,  Murison,  ft  Thomson,  they  did 
not  charge  any  commission  to  the  plaintiffs.  After  the 
receipt  of  the  last  telegram  Messrs.  Thomson,  Young,  ft 
Oo.  communicated  with  another  London  broker,  who 
effected  the  insurance  in  question  with  the  defendants, 
and  they,  upon  becoming  aoqoainted  with  the  above 
facts,  declined  to  pay. 

At  the  conclusion  of  the  case  Day,  J.,  after  calling  the 
attention  of  the  Jury  to  the  material  facts,  directed 
them  as  follows : — **  Now  the  question  I  leave  to  yon  is, 
first  of  all.  Were  Bose,  Murison,  ft  Tliomson  employed  to 
effect  an  insuxanceP  I  do  not  mean  whether  their 
authority  was  limited  to  the  insuranoa  of  fifteen 
goiaeas,  the  fixat  telegram,  because  they  were  after- 


wards, as  we  know,  authoriaed  to  go  to  twenty  pdMH; 
but  were  they  generally  anthoxiaed  to  act  on  behilf  d 
the  plaintiff  P    The  next  question  is.  Was  this  iniaimos 
effected  thxough  their  agency  ?    I  think  it  wiU  Mbit 
abundantly  dear  if  I  substitute  f6r  *•  their**  tin  vori 
«*that,"  and  rdieveit  of  all  possible  amUgolty.  Wm 
this  particular  insurance  efflsoted  throogfa  thstqaaff 
Who  introduced  the  London  firmP    Bose,  ISmbbi, 
Young,  ft  Oo.  it  is  true,  are  the  people  who  gs  ■! 
see  the  underwritexs  in  London,  it  may  be  still  letiigB 
the  coxrespondents  and  agents  of  Boee  ft  Oo.,  of  Gl» 
gow.    Was  it  effected  thxough  that  agency  r   DidSoa 
ft  Oo.  of  Glasgow,  put  the  matter  in  the  haadi  ol  Boa 
ft  Oo.  of  London,  for  the  purpose  of  carrjing  ost  thi 
insurance  effected  through  their  ageiM^P   Wsi  it  dl 
one  negotiation,  or  was  it  really  taken  out  of  the  Mi 
of  Bose  ft  Oo.  of  Glasgowi  and  put  into  tbe  haadioCtki 
plaintiffs^  irrespective  of  Boee  ft  Oo.  of  Olasgowf  W« 
it  taken  out  of  their  hands  and,  as  it  wers^a  nsw uagMr 
ation  commenced,  or  was  the  poli^  efEeoted  in  yuw— i 
of  the  original  agenoy  P    Was  it  all  one  tnasMiiiatf 
notP    That  is  what  I  substantially  mean  bytheqaa- 
tion  I  put  to  yon.    In  the  second  plaoe^  Was  theistf- 
ance  effected  through  that  agenqyP'*    The  JorfM 
a  verdict  in  the  afflLrmative  as  to  both  questicos,  inili 
learned  Judge  thereupon  dixeeted  that  a  vsidiot  wk 
judgment  should  be  entered  for  the  defendant^  ift 
costs. 

Sir  a  Suadl,  Q.O.,  Oohmt  Q.C.,  and  ffoOani,  fci 
the  plaintiffs.— >This  case  cannot  be  distingoishad  tea 
Blaokbwm,  Low,  AOo.^.  Vigore,  emfe,  p.  449,  li  Apf^ 
Oas.  581,  and  thexeftee  the  j^aintifCs  axe  mtiM  to 
judgment.  The  policy  here  sued  upon  was  not  fMd 
thxoogh  the  agency  of  Bose,  Muxison,  ft  Thomoo,  bit 
throogh  the  agency  of  Bose»  Thomson,  Yoimg,  k  (^ 
and  neither  the  plaintifEs  nor  Bose^  Thomson,  Tonag,  ft 
Oo.  had  any  knowledge  of  the  concealed  fact.  WIm 
Blaekbum,  Low,  4b  Oo.  v.  Vigore  was  befoxe  theOuii 
of  Appeal,  Lord  Esher,  MJL,  said  that  the  autboiilr 
given  by  Blackburn,  Low,  ft  Oo.  to  Boss,  1Ciirii>ii 
ft  Thomson  '*lasted  until  the  pbdntifl  vai  ^ 
into  direct  communication  with  Boae^  Thomson,  Tooft 
ft  Oo.,  when  it  of  couxse  ceaeed."  The  last  itV 
which  Bose,  Muxison,  ft  Thomson  took  hi  the  mtts 
was  the  sending  the  telegram  in  the  plaintifri  ftm 
which  authoxiaed  the  London  firm  to  h«0«  ^ 
twenty  guinees.  But  this  authority  was  netsr  i^ 
upon ;  and  in  the  xesult  the  plaintifle  gave  the  Loata 
fixm  a  different  authority— via.,  to  insure  at  twaalif«flK 
guinees ;  and  it  was  under  that  anthori^  thtf 
the  pxesent  policy  was  eifM»ted.  The  saauaiag  <P 
of  the  leaxned  judge  was  faulty  and  ambigaosfc 
The  view  of  the  ultimate  contxaot  bsiag  taitt 
up  on  the  old  negotiation  is  misleading.  It  «lg^ 
have  been  equally  so  bnBt  up  if  thexe  had  bsea  i^ 
espxeas  revocation  of  the  oxiginal  authority.  TbenUt^ 
evidence  of  a  general  authority  to  Boacb  MofiioBi  e 
Thomson  to  effect  an  Ininxanoe.  The  pxoper  q«^ 
to  have  left  to  the  Juxy  was.  Who  efEeofesd  thii  iBi"^ 
ance  P  And  the  only  answer  was.  The  Londoe  ih» 
Neither  Day,  J.,  in  this  case  nor  any  of  the  kidi  h 
Blaehbum,  Low,4  Oo.  v.  Vigon  thought  tbmimm 
obligation  on  Mr.  Murison  to  oowmnntcats  to  >»g 
ledge.  The  reasoning  of  the  lords  in  that  csieifF"* 
equally  to  this 


Sir  B.  E.  Webiter,  A.Q.,  and  /.  G.  Banue.  &&*[ 
the  defendant.— The  learned  judge  pnpedjd^^'' 
attention  of  the  juxy  to  the  question  whelhff  ^^Ji 
a  new  and  independent  negotitttioo,  or  «Mk«  * 
contract  sued  on  was  built  on  the  old  r^***'*''^  ^ 


the  juxy  xightiy  found  that  it  was  not  a  asr^g; 
tion.  This  finding  establishes  the  dlfflsBaaoe  1"^ 
Afadbhim,  Low,  J  Oo.  v.  Vigore  and  the  V"*^ 
In  that  case  the  policy  aned  on  ww  iflMtid  IMF  * 
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agenoj  of  Bozbnrgh,  Onrrie,  ft  Go.  quite  IndependenUj 
of  Boae,  Mnrioon,  ft  Tbomaon.  Here  the  polioj  saed  on 
WM  effected  thiough  the  agency  of  Boae,  Marison,  ft 
Thomson.  It  ii  true  they  employed  8nb*agenta ;  bot 
that  did  not  prevent  the  whole  negotiation  being  one 
tranflaetion.  The  mere  alteration  of  the  rate  of  pre- 
I         miam  did  not  oonafeitata  a  new  and  independent  inetrao- 

tiOD. 

Bit  0.  Bu$9eH  Q.O.,  replied. 

Cur.  adv.  vftU. 

Jnne  i.— Pollock,  B.,  read  the  Judgment  of  the  court 
(Pollock,  B.,  and  Ohablbs,  J.),  which,  after  itating  the 
faoCs  aa  above,  proceeded  as  follows : — 

The  plaintiib  moied  that  this  veidict  and  Judgment 
abould  be  set  aside,  and  that  Judgment  might  be  entered 
for  the  plalntiilB,  or  a  new  trial  bad,  on  the  ground  that 
the  ferdiot  was  against  the  weight  of  evidence,  and  that 
the  leaned  Judge  at  the  trial  ought  to  have  directed  the 
Jury  that  Boae,  Mnrison,    ft   Thomson  were  not   the 
^        agents  of  the  plaintiib  to  eifeet  the  insurance  in  question, 
and  that  the  non-communication  of  material  information 
within  the  knowledge  of  Boee,  Mnrison,  ft  Thomson, 
but  not  known,  to  the  plaintiffs  or  their  brokers,  was  not 
I       a  concealment  which  would  affect  the  policy,  and  ought 
,       to  have  directed  Judgment  to  be  entered  for  the  plaintiffs 
upon  the  facts  proved  or  admitted  at  the  trial.    These 
questions  are  so  closely  connected  that  the  better  mode  of 
dealing  with  them  will  be  to  consider  whether,  taken  as  a 
whole,  the  true  conclusion  of  law  and  fact  has  been 
arrived  at.     For  this  purpose  it  will  be  convenient  to 
follow  the  events  in  ovder  of  time.    Starting  with  the 
telegram  of  the  1st  of  May,  11.29  a.m.,  there  can  be  no 
doubt  that  when  that  was  sent  Messrs.  Boss,  Murison, 
ft  Thomson  were  agents  for  Messrs.  Blabkbuzn*  Low, 
ft  Co.  to  effect  the  insurance  proposed  thereby,  and  that 
any  knowledge  by  them  of  facts  material  to  the  risk 
would  be  equivalent  to  a  knowledge  by  their  priooipals, 
and  would  vitiate  any  insurance  based  upon  such  pro- 
posal.   Up  to  this  timcy  however,  both  prindpals  and 
agents  were  ignorant  of  any  such  facts.     Before  any 
farther  step  was  taken  Bose,  Murison,  ft  Oo.  became 
aware  of  thereport  broughtby  The  OUy  of  Borne.    They 
thecefoie  determined  to  go  no  further  with  the  matter  in 
their  own  names ;  but»  having  received  the  intelligence  in 
oonffdence,  they  did  not  communicate  it  to  Messrs.  Blaok- 
Iram,  Low,  ft  Oo.    What  they  did  was  this.    Having 
pxoviously  obtained  the  authority  of  Blackburn,  Low,  ft 
Go.  to  go  ab  far  as  twenty  guineas,  they  telegraphed  in 
Blaekbum,  Low,   ft  Oo.'s  own  name  to  the  London 
brokers,  who  answered  direct  to  Blackburn,  Low,  ft  Oo. 
that  there  was  no  chance  under  twenty-five  guineas ; 
upon  which  Blackburn,  Low,  ft  Oo.  telegraphed  back 
"  Pay  twenty-five  guineas,"  and  upon  this  the  policy  in 
goeation  was  effected  by  the  London  brokers  through  the 
tigejoefj  of  another  firm  of  brokers. 

Under  theee  circumstances  it  is  dear  that  up  to  the 

time  when  Messrs.  Bose,  Murison,  ft  Oo.  received  the 

laat    telegram    addressed    to    themselves    they    were 

the  mgemtB  for  the  plaintiffs  to  effect  not  merely  a  re- 

Inanranoe,  but  the  particular  re-insuranoe  which  the 

jMaMttB  had  ordered— via.,  upon  tho  ship  State  of 

Florida  fox  £1,500 ;  and  that  any  knowledge  possessed 

bj   them  which  was   material  to  the  risk  would  be 

equivalent  to  a  knowledge  by  the  plaintiffs  themselves. 

It  aeams  to  be  equally  dear   that,  the  agents  being  in- 

eapaeltated  from  continuing  the  negotiation,  in    the 

aenee  that  no  valid  policy  could  be  founded  upon  it, 

they  eoold  not  put  themselves  in  a  better  position  by 

telegpimpbing  in  the  name  of  thehr  prindpals  instead  of 

their    own  name.     Having   so    tdegraphed,  and    the 

answrer  having  been  sent  to  the  prindfMds,  what  is  the 

position  of  the  latter  P    That  they  might  have  effected 

m  wmlid  policy  hy  a  fresh  and  independent  negotiation 

m  ttiioagh  uDothM  acsnt  la  citiMiihid  by  tha 


deddon  of  the  House  of  Lords  in  the  case  of  Black' 
hum,  Low,  A  Oo.  v.  Vigvre,  and  for  the  purposes  of 
this  case  it  may  be  further  conceded  that  the  prindpals 
might  themselves  have  opened  a  new  and  independent 
negotiation  with  the  brokers  in  London  by  giving  a  fresh 
ovder  for  the  policy.  This,  however,  was  not  done. 
Messrs.  Blackburn,  Low,  ft  Oo.  merely  tdegraphed  to 
Boee,  Thomson,  Young,  ft  Oo.  ^  '*  Sktie  Florida,  if 
you  cannot  do  better,  pay  25  guineas,"  and  upon  the 
basis  of  this  tdegram  the  negotiation  continues.  The 
offer  is  put  forward  at  the  increased  premium ;  this  is 
aooepted,  and  the  policy  in  question  is  signed. 

Upon  this  state  of  facts  the  question  arises,  Was  the 
original  negotiation  given  up  and  a  new  and  distinct 
negotiation  entered  upon,  or  was  it  a  mere  handing  over 
by  the  agents  to  their  prindpals  of  an  existing 
negotiation,  in  order  that  the  prindpals  might  take  it 
np  at  the  point  where  the  agents  left  off  and  continue 
it  until  It  resulted  in  a  contract  P  This  is  practically 
the  question  which  was  left  by  Bay,  J.,  to  the  Jury,  and 
they  have  found  that  the  latter  is  the  true  view  of 
what  occurred. 

Li  considering  thdr  finding  it  is  important  to  remem- 
ber that  the  only  instrnotions  as  to  the  name  of  the  ship 
and  the  amount  to  be  insured  were  those  contained  in 
the  first  tdegram  from  the  Glasgow  agents  to  the 
London  agents.  Without  these  no  proposal  could  have 
been  forwarded.  They  are  never  mentioned  again  by 
the  plaintiffs,  and  the  effect  is  the  same  as  if  each 
telegram  had  reiterated  all  that  had  gone  before.  This 
also  aiZords  an  answer  to  one  of  the  arguments  pressed 
on  behalf  of  the  pldntiffs.  A  merohant.  It  was  said, 
who  sends  his  agent  into  a  market  on  Monday  with  a 
limited  authority  as  to  price,  is  not  prohibited  from 
going  into  the  same  market  on  Tuesday  and  bidding 
higher  by  reaaon  of  his  agent  having  acquired  some 
information,  such  as  that  the  goods  were  stolen,  whioh 
would  preveint  any  bargain  whioh  he  might  make  result- 
ing in  a  valid  contract.  But  the  reason  of  this  is  that 
the  prindpal  in  the  supposed  case  only  employed  the 
agent  pro  hoc  vice  on  the  Monday,  and  when  he  himsdt 
went  into  the  market  on  Tuesday  he  oommenoed  in- 
dependent operations  in  no  way  based  upon  the  earUer 
exertions  of  his  agent.  In  the  present  case  the  name  of 
the  Tessd,  the  amount  to  be  insured,  and  ^e  whole 
object  of  the  bargaining  were  the  same,  and  the  only 
change  was  in  the  advanced  premium;  so  that  the 
plaintiffs  not  merely  continued  a  negotiation  begun  by 
their  agents,  but  they  availed  themselves  of  it  by  using 
and  adopting  what  they  had  done  up  to  a  certain  point. 
It  is  truly  said,  no  doubt,  that,  when  once  the  agents 
oeaaed  to  negotiate,  their  authority  was  at  an  end ;  but 
this  leaves  untouched  the  position  that  the  negotiation 
was  handed  over  to  the  prindpals  to  complete,  and  that 
the  London  brokers  were  entitied  to  treat  the  matter  as 
one  entire  transaction.  It  was  also  urged  that  the 
negotiation  was  not  vitiated  by  the  fact  that  the  prind- 
pals made  use  of  the  information  as  to  the  name  of  the 
ship  and  the  amount  of  the  policy,  as  this  was  done 
merdy  by  way  of  reference.  Had  there  been  no  ques- 
tion of  agency  this  would  be  true.  If  all  that  the 
plaintiffs  had  done  had  been  to  telegraph  to  the  London 
agents,  *'  Kffeot  for  me  the  same  insurance  that  you  have 
effected  for  A.  B.,"  with  whom  the  plaintiffs  had  had  no 
dealings,  the  reference  to  A.  B.  would  not  vitiate  the 
ultimate  policy  because  A.  B.  had  improperly  withhdd 
information  whioh  he  ought  to  have  communicated. 
The  distinction,  however,  between  this  and  adopting  the 
previous  acts  of  an  agent  and  carrying  out  a  contract  iu 
part  based  upon  them  is  obvious. 

While  considering  this  pcurt  of  the  case  with  reference 
to  the  prindples  on  whioh  the  law  of  concealment  ia 
founded,  it  is  a  legitimate  consideration  to  look  to  what 
would  be  the  probable  effect  of  wiiat  passed  upon  the 
miBdf  of  the  London  agents  as  boaliiesi  man.    Until 
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ther  tMeiyed  the  telegram  io  the  plaintifle'  name  thej 
mittfe'haTe  eappoeed  that  they  were  dealing  with  Bose, 
Muriaon,  k  Gb.,  and  in  oonsiderlng  whether  they  woold 
accept  the  ollei^  they  would  be  entitled  to  aeenaie  that 
Bose,  Mnriflon,  ft  (%.,  whose  known  means  of  informa- 
tion might  be'  a  material  ingredient,  had  reoeived  no 
news  of  the  ship  which  tUey  ought  to  haTO  oom- 
munioated.  As  m  said  by  Lord  "Watson  in  BkiMwm, 
LoWf  «  Co.  T.  1^6r$,  *f  When  an  aigent  to  insure  is 
brought  into  contact  with  an  insurer,  the  latter  trans- 
acts on  the  footing  tiiat  the  agent  has  cfisdlosed  eTerr 
material  cheumstanoe  within  nia  personal  knowledge, 
whether  it  be  known  Io  his  prindnal  or  not.^  When 
the  matter  was  taken  up  by  the  ]^aintill8  themselves, 
and  the  further  negotiations  were  carried  on  in  their 
own  name,  the  right  of  the  London  agents,  founded 
upon  the  negotiatton  as  a  whole,  to  act  upon  the 
assumption  reierred  to  does  not  seem  to  have  been  dyis- 
plaoed; 

Another  ar^ment  mueh  urged  by  the  plaintifis' 
counsel  was  rested  on  the'assertlon  that  all  that  passed 
before  tiie  first  telegram  by  the  plaintiiEs  amounted 
merely  to  offers  and  negotiation,  and  that,  in  considering 
the  rights  of  the  defendants,  the  only  question  that 
should  have  been  submitted  to  the  Jury  was.  What  ought 
the  London  brokers  to  haye  communicated  to  the 
defendants  or  to  the  intermediate  broker  bj  whom  the 
policy  was  ultimately  procured  ?  The  answer  to  this  is 
that  if  the  negotiation  b^  the  jdaintiltB  and  the  Glasgow 
brokers'  was  o2e  and  Ihe  same/ as  the  Jury  haVo  found  it 
to  be,  the  argument  ftdls,  because  In  dmost  all  cases 
where  a  policy  has  been  held  to  be  avoided  by  resison  of 
concealment,  the  concealment  occurs  some  time  before 
the  actual  policy  is  signed.  It  is  the  negotiatloa  that 
is  tainted,  and  the  contract  is  w>id  because  it  is  founded 
upon  tl\e  i^e^ptiation,'  and  through  howerer  many  hands 
the  offer  of  an  insurance  may  pass,  if  there  btf  a  con- 
cealment hj  the  assured  or  his  agents  the  pdtloy  is 
aToided. 

If  this  tiew  which  we  have  taken  of  the  facts  and  of 
the  law  which  arises  out  of  them  be  the '  true  view, 
this  Judgment  in  no  way  conilicts  with  the  decision  in 
Elackhutnt  Low^  <h  Oo.  t.  TigoTM  in  the  House  of  Lords. 
Although  tiie  opbiion  was  expressed  in  that  case  tiiat  it 
was  not  the  duty  of  the  agents  to  communicate  to  their 
prinoipals  the  information  which  they  had  received,  we 
take  tbat  cnoinion  as  applying  to  tiie  particular  faots 
before  the  House,  which  showed  that  before  the  negotia- 
tion ^or  the  policy  sued  upon  had  commenced,  all  con- 
nection of  the  plaintiffs  with  their  former  brokers  had 
ceased;  and  we  cannot  suppose  it  would  be  in- 
tended to  apply  to  the  facts  ntrofcd  in  the  present  case, 
which  ^owed  that,  so  far  from  the  connection  between 
the  principals  and  their  brolsers  ceasing,  liie  brokers 
used  the  name  of  the  principals  to  continue  the  negqtia- 
tioiu,  and  the  prinqlpals  adopted  this  act  and  &em- 
seWes  continuea  and  eairieft  out  iHiat  theiir  broilers  had 
oommenoedi  '  tt  is  not  for  us  to  enter  upon  the 
question  whether  Messrs.  Bose,'  Hurison,  k  Aomson 
acted  oontraiy  to  the  rnles  of  morality  in  failing  to 
communicate  to  Messrs.  fili^skbum,  Low,  k  Co.  the 
information  which  they  had  receiTed.  Wfaaterer  may 
have  been  thejr  moral  duty,'  the  fact  tliat  the  informa- 
tion was  glvci^  in  confidence  could  noi  affect  or  leesen 
the  legal  rights  oi  the  d^endants,  and  could  not  Justify 
Messii.  BosCy  Murlson,  %  Thomson  in  continuing  the 
nfjgiotiation  in  the  plisintilb'  name^  and  enabling  tfie 
plaintiffs  themflelyes  to  continue  it  in  innocence  of 
that  informatidm'  ¥o  hold  otherwise  would  be  to  affoid 
a  great  temptation  to  all  brokers  who  may  be  placed  in 
tl^e  same  or  a  similar  positioiii  and  woul^  cut  down  to 
an  important' ezj^nt  the  rule  as  to  good  faith  which  has 
^ItfiertQ  j^en  ippli)^  \q  our  courts  and  hj  commercial 
^sjtjge  to  the  pon&a9t  of  tx^JBugmce.  'We  think  that  the 
arjmyBitig  ny  and'Yerdlct  were  ooneot     Thei^e  the 


ferdict  and  Judgment  for  the  defendant  mtut  itnd, 
fmd  the  moti6n  must  be  dismissed,  with  eostk 

McUon  di$mis$$i, 

fioUqltoia  for  the  plaintiffs,  BM»m,  8m,  ^  0mA 

Solicitors  fbr   the    defendant,    H^Moiif,  BM,  S 
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AKB  Othxbs.  (a.) 

9mioni^Appe^^V<a^aiiQm  tjKeiropaU)  4%  P 
(32<fc33  Ftrf.^CUf4Y.  ^y^-^^ 

No  apj^eai  Itss  io  ip^eigi  sssiions  fntn  tts  Maate- 
Itofi  of  an  a$»et$mmU  eommittm  dis  an  o^M^io* 
pfovi$hnal  m  mad$  under  nMm  4ff  0/  lis  FoiadMi 
{MekvfM)  A€^  1860. 

Oase  stated  by  specifl  settionv. 

A  prorisional  list  was  maae  under  section  47,  ialH» 
tion  (1),  of  the  Valuation  (Metropblisi  i^di,  18M,  ti« 
the  gross  and  rateable  yalde  of  ah  ^Teilidiig  hosM 
The  assessment  committee  heard  and  detemdned'^Qin 
objection  to  the  proYisional  list  with  referenos'to  Vi 
hoar^g,  and  the  Respondents  apnefled  thereff«Ql)l| 
special  sessions.  Objection  was' taken  to  suoh  an  nM 
but  the  special  sessions  heard  the  appeal,  subjsot  b  Si 
case  stated  upon  this  o^ecUon. 

Foland  (^.  QUn  iiith  him),  for  thfi  appell^ti^^ 
appeal  does  {lot  lie  ^  special  fMiqna  «gi^  I  ¥^ 
fisional  list,  but  only  agaiibt  theorijapmllistuntev^ta 
18  and  19,  extended  by  section  46,  sub-seo^  ^  8i^ 
tion  47  prorides  ^  mode  of  objection  to  tl|f  |i»- 
Tisional  list,  which  is  not  bgr  way  of  appeal  ^n*^ 
payer  should  wait  lof  the  nn^  revWon  of  Oe  fflnitfc 
list  and  apply  for  repayment  or  allovanca  of  th|  epV 
under  sub-section  10  il  section  47. 

Winch,  Q.O.t  for  the  respondents.  Bsption  IV,  1* 
section  10,  makes  the  provisional  list  part  of  the  it^ 
tion  list  for  aU  purposes,  and  therolote  the  pievUsDitf 
section  19  giving  an  appeal  apply. 


Oavi,  J. — I  am  of  opinion  that  Mr.  Poland's  1, 
tion  must  succeed,  on  the  ground  that  no  mo^  W 
from  the  assessment  oommfttee  to  |}ie  qpepisi  Mi^ff^ 
It  is  undoubte4  tow  that  an  cq^petf  is  the  ccest^ «( 
statute,  and  must  be  expressly  fli?en',  1^4  ^M^!^ 
given  by  inference.  The  Yaluatbn  O^etvopolJiJ  M 
1869  (32  9^  33  Viot.  c.  67),  provides  for  miUof  f  W" 
tion  list,  and  section  18,  ^d  the  folloifing  •MM^H 
contain  provisions  as  to  appeals  to  vpiBdal  sen^n*  ^ 
reUtion  to  the  list  first  made.  $J9Gtion  46  vm'^ 
hbwevqr,  for  tha  revision  of  the  valnation  Hitk^^  " 
to  be  made  yjMrly  and  qufnquennially :  J9^  IM 
supplements^  fist,  and  qmnfflennirily  ly  >  nef  "^ 
Section  46,  sub-section  3,  lippliea  ^  the  obm  sj 
sfippUimentel  list  and  of  a  n^w  lisfc  tt^  'Vl^^^iS! 
proceedings  direotef  by  the  A^  u^  the  Mpe  of  thsffg 
tion  list  ^'madjoi    Als  is  strong  to  snowthet  i^f* 


provisions  io  the  suppleafent^  f^  i>*W 
mid  this  olau«e  clearly  gives  ^n  jij 
^^ainst  %  simplenientm  U«t  a()4  f  n«f 
referei^  to  uA  provisions  of  jw^tt^  19. 
47  oontaiy  |gfy7tM91«  \ff  fM^  gYOT  Iff 

(9.)  JffSfOf^  \U  8r)Rrfna  L,  Hoifup, 


I 


l^JXXTt   [A«(.ii.i8»i    T9E   yn^iqUiT  BEPORTEH 


«6d 


'HlQU  OouxT* 


IfABQun  OF  ABnto4Tsinf  T  V.  BiBROv  OP  Llandapt. 


Hi«kOovm. 


%in  H  pWf  so  that  the  oi^psfB  of  buildings  bnilt 
bfttwe^  ^D  ^BffM  o|  makiiig  the  Yalaation  lists  mav  be 
199^0  ta  p9  an  aBpoitlQned  part  of  the  rates  imposed 

ill  ftl*  Int^rrat  " 

tlio  nrovipiom  pf  fii{l  seetion  do  not  operate,  as  do 
t^pf(9  fS  ipBtion  4^,  sub-seotion  li,  tijr  raexeneei  re- 
•i^W!^   9thf(jp  feo^ps  nBd   ipplyfuff    them  to  new 

fx^fift^f  ^^t  siMtion  fr  ij  express  in  it^  terms, 
gifas  powv  t^  89  b^'isj^  the  asseesm^t  committee 
pj^aof  t9  ^  i^fisional  li«t>  bat  if  stops  t|»ere^ 
yi***y  nothii^g  to  '  enable  tbe  oocnpftjr  to  go 
v4  thp  Mpep^^i^f  pommittee.  It  is  contended 
for  the  respongsi^te  that  sab-feotion  IQ'of  section  47, 
bf  which  the  pcofisional  liflt  *'fiiafl  be  deefped  to 
loip  part  ii  tbe  Taloation  UsL**  means'  that  for*  sU 
pi|i^^osef|  It  sbtfl  l^  so  dMme^,  bat  I  cannot  p^t  sngh 
a  ^e  mtsfpretjition  apon  the  irords  of  that'  snb- 
aipkoi^-  P4  compafi|ig  t|ie  frprds  ^f  sjystfon  46.  sub- 
nipeAai\  5|  m  fia^  that  1$  prpfi^^f  'i^i^t  the  yaloatlon 
l]lt  W^feft  w  }4  ^m  ona  year,  together  ^th,  and  as 
a)|^na  Djj  w  ai^pplemental  list,  "  sDall  be  the  ^raluatibn 
list"  for  ^  fief t  ^eaf^  bat  in seption  4*/,  ^ab-seotlon  10,' 
the  kngViM  {9  phi^iun^,  and  the  expression  nyed  i« 
^d^  W  iifimei  io  form  part  of  the  faloatlon  list.'* 
yf^ewfen  ^e  Legislatnrp  uses  t)ie  expression  "  shall  be 
"V*  (feat  i»  an  (ndipation  that  jt  iq  not  intended 
Ui  pi|bjeot-ii^atter  to  whio^  the  expreyyion  if 
jphilll  be  for  all  purposes  ^iiat  which  by  the  Apt 
ijf  ^  tp  ^  4®sms4  tp  be,  bat  only  that  i|  |hall  be  so  for 
anp(i  Bmoses  i|s  tl^e  tisgislatare  hi^s  in  view  at  the  time. 
1$^  l^,  In  the  prefect  case,  w)t!^  referenoe  to  t{)e  poor 
nKfa^  ^  f oroe  ^S  to  be  levied*  a^  i|  tnf  pijqTisionfa  list 
Wb^  Wl  tf  W  Tslastioi^  ^t. 
^^m(|^^p9m  doabt  afto^is 


thetrt^ 
loladini 


^WMIIIIPwQi  |t  W0^h4  t^  91^9  clear  py  tbe 
PM9^  of  ^eg|i99  47/ fab-«eot^ibn  10.  If  "it  be'»sk(  , 
^ll/iO^t  ^hinre  thf  yalaatioi^  I9  manifestly  foo  high, 
tbm  ^  nQt  tm  fNPps^  tlv»  otuir^r  is'  that  therfi  i^  tqf 
iHilaia  tbe  ftatate  gi?e  909,  9^d  th^  condading  pift  pf 
¥f^  47, 4)ib*M9^oy^  JO,  ahoiRi  fhfiX  thif  Is  S9»  by  pro- 
vlq|pg  ))M^t  d,  qn  the  i^ex^  rsTisioi^  of  the  yfilaatiop 
Uffc  W  Mfjl^  W  *9W«  9  ▼aliie  Ifss  t))^]^  that  |n  {lie 
'the  omoont  of  ^te   or  tax  overp^J^ 


*»^WHywsl|9weai 

IW  WonW  b9  99P0MQHqr  «  A»  Wpfl^l  W9re  |;ife9 
9^tfifB9l,  the  p|o?|9i9AM  liffi  mia  iii^ptie  i/f  ;|^o  sup^ 
proTision  with  r^igi^^  ^  tl^^  lapplefnei^ti^l  li^t. 

Q»  tatb  tb9  «I«>W^  ^^i9|i  f  1WT9  ft«t«4  I  bp^« 
•  to  a«  im6Wi99  ll^st  t^g  .i^gisUtare  icit^dfld  th«t 


4m  ib9  JB^^Ukm^l  mt  tM9  |h9lMa  b^  no  appeal,  bat 
*l»  %  Pm  tP  IWW  WJF  exQPii  9hoal<|  fepe?^  09 
VM  iW  ^mitiW  wh9i»  fte  list  ji9  refiied,  .^n^,  (her^* 
f»Wh  %llt  m  ftpm«l  1«7  <v<^  ^^9  W9ramt  ooKpmitt^ 
tu  thA  mmmJmI  ifiaiiiftin, 
••  §^v  ■n^.iw  fiiiw'  fii* 

Judgn^fof  (Ae  appeUcmls. 


flolkiton  IM  tha  tea^ntaHs,  BoUm  ^  M^k. 


a.  B.  Pif«  (B^MI^ilon,  S.)  Feb.  )0,  ^2, 

SCABiida  Of  Am»ATKnT  tr.  Bmaam  <a  Lmr* 
BAFF.  (a.) 

iTWm  2am«v^i  A%rw*c,  m,  $,  lol 

Tk*U9ktpkmm94§MUm/wmtBimmi0k9pmm$m 

'  UU         *MM       IL         ^  JI'J  ■■      ■.■'-    I.  '■' 


Wl^  o  ^ivrk  vt^  prsssnM  la  a  imecml  Isn^^ 
vrilAtii  a  fPsbA  cKoosm,  M0119A  siNiMis  in  Mn^fand^  ¥f\o 
wa$  ignorant  0/,  and  rtfwi^  to  U  mamintd  %n^  ih$ 
WtUhlangucm^ 

HMf  tJkaiOUfn§$Hlm  wa$  MiaJlieUrk  ^  rscuon  0/ 
hU  |fffiomfiios  0/  fXe  Wdtih  language:  thai  Ms  KiAop 
toof  las  sole  yii^ift  CM  to  Ms  Ungmtik  riqiinnunk  of  Ms 
paHai^,  and  wa$  noi  ^und  fo  hold  any  pnlUo  of  /brmai 
inquiry, 

Thia  was  w  aotipp  in  thf  n^cf  of  a  giMira  inMV<^ 
Mid  by  Hapieelpn,  B,  ;n  Ootobef  J896,  thp  Umm  pf 
▲bsFgafenyy  >999>'ted  the  |taf .  B.  V.  laosja  h  iho 
ban^floe  9(  0QJ^  ifl  HonmouthshiFf»i  ^.ut  wlii^a* 
although  al^aat0  ia  SflN^ftidt  |l  Within  thj}  dijoosf  of 
Uandafl. 

Th«  biahop  9<  the  4(ooei9  h||d  rafiifad  tQ  iB|ititute  Mr. 
Qom,  on  the  ground  9I  his  |9#i4t7  fp  ipM  1)19  W«l»h 
langaaga« 

Bpo^on  104  9I  th9  sftatnte  1  k  ^  Yiot,  ft  ^09,  nm? ilea 
tiiat  <<  \Vi|hin  the  petpral  diooavei  of  8ti  4i4|pb,^angpr| 
tl#nda«.  and  St.  Batik's  it  sh^U,  and  ^ay,  bf  ^WW 
for  ths  Wshop,  if  ha  shall  tbial(  fit,  to  |re£)itf  |pstltution 
or  }iotno9  to  any  spiritual  pafcson  whoi  ^ttit  das  ex^ina? 
Uon  ^  iuqut^,  ihall  be  lo^md  tti^^p  fo  preaol^, 
a44»ial«tar  the  Ehjoraof auti,  perform  other  pworaji  duties. 
•ad(»onvinwi4  lbs  Welsh  ||iagaMrs:  I^n)yi494  M'^yt  tb^i 
§iiy  40Ah  smrilaal  parsoi^  may,  witbii^  .0A9  piQuth  ff ter 
suohicsiiMM,  appealto  the  4.rc^bf^op  of  C(infefpary,  who 
shidl  either  fnf^i^m  ijpaoh  rf fo^l  9f  direct  )ba  oishop  to 
grant  lof^itution  or  Uoepe^k  as  iMiafl  $fp^  ^  the  laid 
archbiahpp  ]  oat  iM)4  proper.    ,    .    ." 

Upfl^  tki$  bishqp'«  rafa49l  ^^  ptdafou  ^rpoght  |he 
prssept  4Qtion  against  hin^. 

The  facts,  plMlngfc  gjst  ol  t)ia  arglia»99»t,  ai^d  of  the 
anthoriti^  alt«d,  are  po  |aU| dealt  witb  f^  ^09  Jij^dgipa^t 
tl^^  if  is  ani|e990ifHry  j»  90^  fhe»  ©H'' 

8ir  Bmfy  Jamu^  Q.O.f  Jntm,  Q.O.p  and  Bpcfor$k, 
for  the  platntifl. 

BifR.KWeMn.  A^Qf,  Bi»  IfoMar  Pmimaro. 
0,0,,  S.  Z  miiam,  Q.O.,  4r<W  Pw<§t  mi  n^.  s. 
4Ueut  ||9|B  tba  fffcmdnnf, 

Pi4f.  adfff  «mW. 

On  the  S2nd  of  Fabroi^  HxTDDLasrofr,  B.,  ddifsred 
the  follo^^g  written  judgment :« 

This  was  ai^  action  pi  the  nature  of  a  qUQire  impidUf 
The  statems^t  of  claitn  set  ba|  t)ie  plalntiff'iB  title  to  tba 
adfowfop  of  t)ie  church  rectory  and  qenefloe  of  Ooytre, 
in  th^e  county  of  Ifonmouth,  In  the  diocese  of  Llanoatf ; 
that  on  the  16th  qf  April,  1880,  that  benefice  became 
▼apf  nt ;  that  the  plaintiff  wm  entitled  to  present  to  the 
l4or4  ^hop  of  tJ^ndaff  a  fit  clerk  for  aaipi«i)on ;  ana 
p\^  hB  aocordlnglyi  on  th^  ^Qi  of  potober.  1888.  pr^ii 
sente^  thp  defeUduit  jbe  Ba? «  Bobert'  Wil||es  Gdsle.  a 
fit  dleikf  and  requests4  ^^  defend^ni  to  admit  i^id  m'« 
stltute  b}m :  and  that  the  4e<en4ai|t«  RO  the  l^tb  of 
Koyiemlnqr,  1886.  ui]ui|tty' fefufol  a|id  sitll'refues  to 
f^mit  or  institu^  ihe  ltfT«  Bobert  wlllcps  ^sse  io  the 
said  phn^h  reptory  apd  benel^.  Ap4  l^s  nlalntif! 
olafms  a  decl^ri|tfon  that  he  is  [^titled  to  hare  fne  fiat* 
Bobeirt  WUfces  Qosee  fidmitte^i  and  a  writ  diraotlng  sudb 
admission,  d9mages,  oqsts  of  the  action,  at^  ru^bar 
relief.  In  tbe  statenisint  of  defence  the  fs^enoant  says 
that  be  has  not  and  do^  not  claim  to  have  aoyth(ng  itt 
the  said  church  rectory  an4  benefice  except  the  admis« 
sion,  institutioni  and  induction  of  pajrsops  to  ^e  said 
church  reotory  i|nd  benefice;  that  the  Bey.  Bobert 
Wilkef  Ghissewas  not  a  fit  derk  wbef^fore  tne  defendant 
tbought  fit  to  fefuse  institution ;  it^  the  Bey.  Bobert 
Wilkes  Qo^  w^s  |o  unfif  \n  tp^9^  of  the  chureh 
rectory  updlMoefiof  pf  Ooy^  beiog  winiln  the  diocese 
Of  VUMi  aA4  tbiK  n^i  Bey,  bJW  Wflla,  Ooaia 
was  4p4  M  lyiable  to  rareaob,  a4mifMster  the  S^oraa^nts, 
19^  jgeitom^  Qtf^  W^oul  MLm,  «94  9^^^99»  w  the 
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High  Goubt. 


Mabc^uts  of  Abbboaysnnt  v.  Bib  hop  ot  Llandafp. 


HiQH  Ooun, 


Welah  language;    and  that  the  Ber.  Bobert  Tinikea 
GoBfle  was,  after  examination  and  inquiry,  found  unable 
to  preach,  adminiater  the  Sacraments,  and  perform  other 
pastoral  duties,  and  oonrerse  in  the  Welsh  language, 
whereupon  the  defendant  thought  fit  to  refuse  institu- 
tion to  him.    It  alleged  also  that  the  defendant  refused 
to  admit  or  institute  the  Bct.  Bobert  Wilkes  Gosse  unless 
and  until  he  should  haye  presented  himself  for  examina- 
tion in  the  Welsh  language  with  a  Tiew  to  the  de- 
fendant's  ascertaining   whether   he   should,  on    snoh 
examination,  be  found  able  to  preach,  ftc.,  in  the  Welsh 
language,  which  the  Bev.  Bobert  Wilkes  GhMse  then 
neglected  and  declined  to  do,  which  is  the  alleged  refusal 
in  the  statement  of  daim  mentioned,  and,  sa^e  as  afore- 
said, the  defendant  did  not  refuse  as  in  the  statement  of 
daim  mentioned ;  that  the  defendant  always  has  been 
and  still  is  ready  and  willing  to  examine  the  Ber.  Bobert 
Wilkes  OoBse,  or  to  cause  him  to  be  duly  examined,  with 
the  ?iew  aforesaid.    And  the  defendant  further  says  that 
since  the  action  he  offered  to  examine  the  BeT.  Bobert 
Wilkes  Gosse,  or  cause  him  to  be  examined,  which  offer 
the  BeT.  Bobert  Wilkes  Gosse  refused  to  accept.    The 
plaintiff,  in  his  reply,   admits    that   the  rectory  and 
benefice  in  question  of  Goytre  are  in  the  diocese  of 
Llandaff,  but  that  the  same  are  in  England  ;  that  after 
the  presentation  of  the  Bct.  Bobert  Wilkes  Gosse  to  the 
benefice,  the  defendant,  without  notice  to  the  plaintiff 
or  to  the  Ber.  Bobert  Wilkes  Gosse,  issued  a  commission 
to  certain  persons  to  inquire  into  the  necessity  or  other- 
wise of  appointing  as  incumbent  of  the  parish  of  Goytre 
a  dergyman  who  should  be  con?erBant  with  the  Welsh 
language  ;  that  on  the  2nd  of  No?ember,  1886,  the  com- 
missioners met  for  the  purposes  of  such  inquiry ;  that 
the  plaintiff  and  the  Ber.  Bobert  Wilkea  Gtosse  were  pre- 
pared to  show  that  few  if  any  people  in  €k>ytre  were  im- 
perfectly or  not  at  all  instructed  in  the  Welsh  language, 
and  that  there  was  no  ground  for  requiring  a  knowledge 
of  Welsh  in  the  incumbent  for  Goytre ;  and  the  solidtor 
for  the  plaintiff  and  the  Bct.  Bobert  Wilkes  Gosse  applied 
to  the  commissioners  to  be  allowed  to  be  present  at  the  in- 
quiry and  to  be  heard  on  their  behalf,  but  the  commis- 
sioners refused  to  hear  the  solidtor,  or  allow  him  or  any 
person  other  than  the  witness  under  examination  and  a 
newspaper  reporter  to  be  present  at  the  inquiry.    The 
commissioners  further  refused  to  recdTC  the  eridence  of 
any  witness  not  then  habitually  resident  in  Goytre,  and 
thua  exduded  several  important  witnesses  whom  the  plain- 
tiff and  the  Bev.  Bobert  Wilkes  Gosse  desired  should  be 
examined.  That  the  commissioners  on  the  1 1th  of  No?em- 
ber  sent  to  the  defendant  a  summary  of  the  oTidence  taken 
by  them  and  reported ;  that  the  defendant  without  any 
farther  or  other  inquiiy,  and  without  notice  to  the  Be?. 
Bobert  Wilkes  Gosse,  or  the  plaintiff,  on  the  12th  of 
November  refused  to  inatitute  the  Bev.  Bobert  Wilkes 
Gosse  to  the  benefice  of  Goytre  unless  and  unt|  he 
passed  an  examination  in  the  Welsh  language.    The 
plaintiff   admits  that  the  Bev.  Bobert  Wilkes  Gosse  re- 
fused to  be  examined  in  the  Welsh  language,  submits 
he  had  a  right  so  to  do,  and  further  admits  that  the 
BoT.  Bobert  Wilkes  Gosse  is  ignorant  of  the  Welsh 
language.    The  plaintiff  also  submits  that  the  defend- 
ant was,  before  refusing  to  institute  the  Be?.  Bobert 
Wilkes  Goase,  bound  himself  duly  to  inquire  whether 
the  drcumstanoes  were  such  as  to  jnsti^  a  refusal  to 
institute  him  on  the  ground  of  ignorance  of  the  Welsh 
language ;   that  the   defendant  was    not  entitled    to 
delegate  such   duty  to  any  other  persons;    thst  the 
inquiiy  of  the  commissioners  was  wholly  ?oid ;  that  the 
refusal  of  the  said  Be?.  Bobert  Wilkes  Gosee  was  without 
legal  cause ;  and  that,  sa?e  as  aforesaid,  the  plaintiff 
denies  the  allegationB  in  the  defence  and  each  and 
e?ery  of  them.    The  defendant  rejoins,  alleging  that 
though  the  church  rectory  and  benefice  of  Goytre  are 
in  England  they  were  in  the  diooese  of  Llandaff;  he 
•dffliti  th«t|  without  notice  to  (ho  plaiatifl  or  to  the 


Be?.  Bobert  Wilkes  Gosse,  he  issued  whst  wai  zeflemd 
to  as  a  commission,  and  that  on  the  2iid  of  No?aib« 
the  persons  acting  thereuuder  met  for  the  puzpoM  o( 
the  inquiry ;  that  the  solidtor  for  the  plalatif[  and  tbe 
Be?.  Bobert  Wilkes  Gosse  applied  to  the  said  psmi 
to  be  allowed  to  be  present  at  the  inquiry ;  tbit  tton 
persons  refused  to  hear  the  solidtor,  or  allow  liia  or 
any  other  person  other  than  the  witness  under  exnfair 
tion  and  a  newspaper  reporter  to  be  present;  tint  U 
so-called  commission  was  entirely  informal,  mdia 
instituted  wholly  for  the  purpose  of  informing  tikenU 
of  the  defendant,  and  was  not  properly  to  be  ityled  i 
commisdon,  and  the  defendant  ne?er  in  fact  iasued  n; 
commission.    The  defendant  does  not  admit  fhat  ik 
plaintiff  or  the  Be?.  Bobert  Wilkes  Gcsse,  or  ettber  (A 
them,  were  prepared  to  show  the  matten  wblehitb 
alleged  in  the  third  paragraph  of  the  reply  that  tbij 
were  prepared  to  show,  or  any  of  such  matters.  l%it 
the  defendant,  though  not  bound  in  law  eo  to  do,  belon 
refusing  to  institute  the  Be?.  Bobert  Wilkes  GosMtdoly 
inquired  whether  and  was  satifled  that  the  oixoamitueBi 
were  such  as  to  neoentate  a  refusal  to  institute  Uia  « 
the  ground  of  ignorance  of  the  Welsh  langoaga,  vi, 
in  fact,  many  of  the  inhabitants  of  Goytre  spoke  WdA 
and  understood  that  language  better  than  ibgliah,  td 
di?ers  of  them  were    imperfectly   or  not  at  all  ■- 
structed   in   the   English    language.    He  alio  aOflia 
that    after    the    report    of    the    commivloDsn,  ni 
after  the  commencement   of   the   action,  on  tbe  IM 
of  March,  tiie  defendant  himsdf  personally  held  a  polilii 
inquiry  in  the  pariah  into  the  linguiatio  conditioBoi 
the  pariah  with  a  ?iew  to  satisfy  himsdf,  by  paoosil 
inquky  in  the  parish,  whether  it  was  such  as  to  leqabi 
that  its  incumbent  should  possess  a  knowledge  ol  fti 
Welah  language.  The  defendant,  after  carefully  boUiig 
the  said  inquiry  and  hearing  the  e?id6nce,  waaof  opinte 
that  the  condition  of  the  pariah  was  such  as  to  reqahe 
that  its  incumbent  should  possess  a  knowlsdge  of  tb 
Wdsh  language^  to  enable  him  to  preadi,  adnSnbte 
the  Sacramentp,  perform  other  pastoial  duties,  and  eoa* 
Terse  in  the  Welsh  language ;  that  the  ssid  l**^^"*! 
tioned  inquiry  ?ras  entirdy   free  from  the  soppoM 
objections  urged  against  the  original  inquiry,  aod  thi 
defendant,  after  holding  the  same,  ofleied  to  tia^ 
the   Be?.  Bobert  THlkes  Gosse^  or  csuse  him  to  bt 
examined,  in  the  Wdsh  language,  which  olBsr  the  ^ 
Bobert  WQkes  Gosae  refused  to  aooept,  wheranpon  tki 
defendant  again  refused  to  institute  him. 

The  defendant  alleges  that,  by  the  troecoDstmetioaof 
the  1  ft  2^ct.  c  106,  s.  104, the  words  '*  afterdnsenv- 
nation and  inquiry  "  therein  contained  refer  to  >^aDiiB|* 
nation  or  inquiry  into  the  linguistib  po?rers  of  theapiiftaa 
person  in  question,  and  not  into  the  linguiitio  eoadi^ 
or  requirements  of  the  parish,  and  conseqaflBtiy  v 
defenddnt  was  entiUed,  if  he  should  think  ^^^ 
institution  to  any  benefloe  within  the  diooese  of  Uaidtf 
'  to  any  spiritual  person  found  unable  to  presoii.  adao- 
ister  the  Sacraments,  perform  other  pastord  isAk^^ 
oon?er8e  in  the  Wdsh  language,  withont  hddiagy 
formal  or  other  inquiry  into  the  lingnistie  eeadnia 
of  the  paridi,  or  as  to  whether  the  cfroamstSDoarvV 
such  as  to  Justify  a  refnsd  to  institate on  tiie  groiBd" 
ignorance  of  the  Wdsh  language,  and  that  in  ey^ 
:  the  defendant  was  the  sole  Judge,  in  hii  vaaabxm 
discretion,  as  to  the  Unguistio  lequirsflBSDli  of  * 
pariah,  and  was  not  bound  to  hold  dtfasr  a  pv  * 
formal  inquiry.  ^ 

To  this  the  plaintiff  surrejoins  that  the  inquiT^'! 
bishop  himsdf  on  the  19th  of  Maidi  was  inwBM^ 
was  held  after  tbe  refusal  of  the  defteidant  to  ^^ 
the  Be?.  Bobert  Wilkes  Gosse ;  that  ndtber  theitf'^ 
Bobert  'VHlkes  Gosse  nor  the  pUiatifl  was  n^^ 
attend;  and  that  the  time  wifliin  which  the  defeadjiy 

reqoired  by  law  to  accept  or  refuse  the  add  Be^'^ 
WOfcw  Goase  had  dapsed  Umg  Uftue  tho  faq0*  ^ 
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points  on  the  pleadings  would  seem,  therefore,  to  raise 

'  the  iMues  as  to  whether  the  inquiry  before  what  we 

I  called  the  oommissioners  and  the  subsequent  inquiry 

'  by  the   bishop   himself   were  iuTalid— while   it    was 

'  admitted  that  the  BeT.  Bobert  Wilkes  Oosse  was  not 

a  person  oouTersant   with   the   Welsh  language  and 

>  Tefnied  to  be  examined  in  that  language-^he  defendant 

relying  upon  the  oonstruotion  which  he  put  upon  the 

statute  referred  to.    The  facts  juoTed  before  me  were 

theee.   On  the  16th  of  April,  1886,  the  previous  rector 

I  of  Gojtre  died,  Gkytre  being  in  Monmouthshire,  but 

within  the  diocese  of  Uandaff.    On  the  16th  of  August 

the  Ushop,  in  answer  to  a  letter  of  the  BeT.  Bobert 

Wnkee  Gosse,  no  doubt  informing  him  of  the  intention 

of  the  plaintiff  to  appoint  him  to  the  liTing,  wrote  to 

1  Ur.  Gosse,  saying,  "  I  think  it  right  to  inform  you 
that  representations  haye  been  made  to  me  that  a 
knowledge  of  Welsh  is  required  by  the  incumbent  of 
Goytre.  I  am  not  at  present  prepared  to  say  that  such 
a  knowledge  is  requisite,  but  the  matter  has  been  so 

2  strongly  urged  that  I  think  it  will  be  necessary  for  me 
to  issue  a  commission  to  inquire  into  the  lingual  con- 

:;         dition  of  the  parish  before  I  can  undertake  to  institute 
a  clergyman  ignorant  of  Welsh.    In  saying  this  I  am 
^        assummg  that  you  are  unacquainted   with  the  Welsh 
language.    In  reply  to  your  inquiry  with  regard  to  a 
house,  I  desire  to  say  that  if  there  is  no  suitable  house 
-        in  the  parish  I  shell  be  prepared  to  giTe  you  a  lioence 
of  non-residence  for  the  present,  provided  you  are  able 
to  procure  a  house  sufficiently  near  to  the  church  and 
::        parish  to  enable  you  to  discharge  your  parochial  duties 
efficiently."    On  the  4th  of  October  the  Bot.  Bobert 
Wilkes  GkMse  was  presented  by  the  plaintiff  to  the 
benefice  of  Goytre,  and  on  the  9th  of  October  he  wrote 
to  the  bishop,  sayiog  that  he  had  inquired  in  different 
parte  of  the  parish  as  to  whether  there  were  Welsh- 
Bpeakiog  people  resident  there,  and  that  he  had  been 
informed  that  "  all  were  able  to  speak  English  well,  and 
that  there  were  only  two  or  three  families  on  the  borders 
of  the  parish,  near  LlanoTer,  who  were  acquainted  with 
Welsh."    On  the  10th  of  October  the  bishop  replied 
that,  "  In  oonsequence  of  representations  made  to  me  it 
will  be  my  duty  to  make  formal  inquiry  into  the  lingual 
condition  of  the  parish  of  Gt)ytre,  but  should  it  turn 
out  that  the  state  of  things  is  as  represented  in  your 
letter,  I  shall  hare  much  pleasure  in  instituting  you  to 
the  benefice."    On  the  15th  of  October  the  bishop  wrote 
to  Hr.  Lewis,  who  had  been  high  sheriff  for  the  county, 
aayiog  that  he  bad  resolved  to  appoint  a  commission  as 
to  whether  the  parish  required  a  pastor  who  should 
poeseea  a  knowledge  of  Welsh,  and  asking  Mr.  Lewis 
to  act  as  a  commissioner  for  that  purpose  in  conjunc- 
tion  with  the  Archdeacon  of  Monmouth  and  Canon 
BTane,   the  Ticar  of   Bbymney ;    and  it  would   seem 
that     those    two    clergymen    were    also    requested    by 
the    Mshop   to   undertake    that   inquiry.      No    notice 
of    the    appointment    was    giTsn    either  to  the  msr- 
qiiie    or    to  Mr.  Gosse ;    but  the  jrumour  of   the   in- 
tended  appointment  seems    to    haye   reached    Messrs. 
GNibb  &  Walford,  the  plaintiff's  solicitors,  and  on  the 
23fd  of  October  they  wrote,  asking  when  and  where  the 
GomiDiafion  would  sit,  as  both  the  patron  and  Mr.  Gosse 
frliould,  of  course,  t>e  represented.    The  bishop's  secre- 
tary, on  the  25th  of  October,  referred  Messrs.  Gabb  & 
^Walford  to  the  Archdeacon  of  Monmouth,  as  chairman 
of  the  oommission,  and  on  the  29th  of  October,  Messrs. 
Gkibb  &  Walford  applied  to  the  archdeacon,  as  solicitors 
for    the  patron,  the  Marquis  of  Aberga?enny,  and  as 
xepreaenting  the  Bev.  Bobert  Wilkes  Gosse,  proposing, 
with    his   concurrence,  being  present  at  the  inquiry  to 
condnot  the  case  in  support  of  the  Tiew  of  the  patron 
that  there  was  no  necessity  to  appoint  as  rector  a  clergy - 
msui  oonwersant  with  the  Welsh  language,  adding  *'  We 
iiAwe  toefoTe  us  a  copy  of  the  notice  affixed  to  the  church 
door,  and  obserre  that  you  propose  to  confine  the  evidence 


to  that  which  can  be  given  by  persons  '  habitually  '  resi- 
dent in  the  parish.  May  we  ask  you  whether  the  evidence 
of  any  persons  who  have  formerly  been  resident  but  who 
have  lately  removed  would  be  accepted  P  We  make  this 
inquiry  in  order  to  avoid  the  unpleasantness  and  incon- 
venience of  possibly  getting  someone  to  attend  whose 
evidence,  after  all,  might  not  be  accepted."  In  answer 
to  that,  on  the  dOth  of  October,  the  archd(Bacon  replies 
that  "  It  will  be  undesirable  to  depart  f  rqfm  the  strict 
interpretation  of  the  condition  affecting  the  evidence  to 
be  offered  and  laid  down  in  the  notice  of  commlMioa— 
that  the  decision  of  the  court  of  commissioners  will 
probably,  if  not  certainly,  be  against  admitting  or  hearing 
counsel  on  either  side."  On  the  2nd  of  November  the 
archdeacon.  Canon  Evans,  and  Mr.  Lewis  sat.  No 
summons  or  notice  was  given  to  either  the  plaintiff  or 
the  Bev.  Bobert  Wilkes  Gosse.  The  rumour  of  the  meet- 
ing, however,  reached  Messrs.  Gabb  ft  Walford.  Mr. 
Walford  attended  on  behalf  of  the  plaintiff  and  the  Bev. 
Bobert  Wilkes  Gosse,  and  applied  to  be  present  and  to 
be  heard,  but  was  refused  by  the  archdeacon,  who 
informed  him  that  no  person  would  be  allowed  to  be 
present  except  those  who  were  about  to  give  evidence, 
and  one  newspaper  reporter.  Mr.  Walford  had  brought 
with  him  several  witnesses  who  were  conversant  with  the 
parish  of  Gtoytre,  some  residents  of  the  parish,  and  others, 
though  not  resident,  persons  who  had  served  offices  in  the 
parish  and  were  well  conversant  wich  its  requirements.  He 
applied  for  permission  to  call  those  witnesses,  but  was 
refused.  The  Commissioners  made  their  report,  and  on  the 
12th  of  November  the  bishop,  after  having  received  the 
report,  sent  this  extract  from  it  to  the  Bev.  Bobert  Wilkes 
Gosse :— "  We  are  of  opinion  that  a  knowledge  of  Welsh 
will  be  not  only  important  but  necessary  if  the 
incumbent  is  to  keep  touch  with  his  parishioners  as  a 
whole,  and  we  cannot  consistently  with  duty  recommend 
your  lordship  to  appoint  as  incumbent  a  clergyman 
whose  ignorance  of  Welsh  would  be  an  absolute  bar  to 
his  influence  with  fifty  or  sixty  of  his  parishioners, 
and  might  easily  interfere  with  his  highest  infiuence 
with  a  much  larger  number."  The  bishop  added,. 
*'  Under  these  circumstances  I  regret  to  say  that  it  will 
be  impossible  for  me  to  institute  you  to  the  above 
benefice  until  you  have  passed  an  examination  in 
Welsh  by  my  Welsh  examining  chaplain."  On  Novem- 
ber 13  the  Bev.  Bobert  Wilkes  Gosse  wrote  to  the 
bishop :— "  In  reply  to  your  lordship's  letter,  received 
this  morning,  I  beg  to  say  that,  as  the  appointment  to 
Goytre  was  <)ntirely  unsought  by  me,  the  matter  rests 
between  your  lordship  and  the  Marquis  of  Abergavenny, 
and  I  know  he  is  not  satisfied  with  the  way  in  which 
the  commission  was  conducted.  I  have  forwarded 
your  lordship's  letter  to  the  marquis  and  a  copy  of  it  to 
his  solicitors.  I  regret  for  many  reasons  the  decision 
of  the  commissioneTs."  On  November  19  the  bishop 
wrote  to  the  Marquis  of  Abergavenny  explaining  that 
in  consequence  of  representations  made  to  him  he  had 
appointed  the  commission ;  that  he  regretted  that  the 
commissioners  were  unanimously  of  opinion  that  a 
knowledge  of  Welsh  was  absolutely  necessary  In  order 
to  enable  the  Incumbent  of  the  parish  to  minister  duly 
to  a  considerable  section  of  the  parishioners ;  and  that 
*' under  these  circumstances  I  have  been  reluctantly 
compelled  to  decline  to  institute  the  Bev.  Bobert  Wilkes 
Gosse.  As  it  is  very  desirable  that  the  parish  should  be 
provided  with  an  incumbent  as  soon  as  possible,  I  trust 
your  lordship  will  kindly  present  as  soon  as  may  be 
convenient  another  clergyman  who  is  conversant  with 
the  Welsh  language."  On  the  23rd  the  marquis  replies, 
alleging  thst  the  bishop's  refusal  to  inscitute  Mr.  Gosse 
had  been  a  great  surprise  to  him.  "  However,  and  it 
need  be,  the  presentation  of  another  clergyman  in  the 
place  of  Mr.  Gosse  will  receive  my  earliest  attention," 
and  asking  for  a  copy  of  the  commissioners'  report.  On 
December    13    the  bishop  sends    to   the    Marquis  of 
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AMtgitfeilll^  A  lK>|^  of  the  t«port|  **  Being  ankiOiu 
I^M  fnk,  U  tetton^  IhtitUd  be  ttkwie  ttoqiudBted  with 
tb«  grMlitfi  ^d  Irbtolt  I  hft^e  arriVeA  at  the  dMsiott 
ooMliithiieated  in  fli^  laH  lettet;" 

In  Fefmafy  the  Bar*  Robert  WilMs  CkMsd  appealed 
to  tba  Alchbllhep  of  Oanterbdt^^  Abd»  Oie  appeal 
betefr  h«ard  on  tbe  17tbs  tbe  aftohbishbp^  aeeiated  by 
the  VieainQene^al^  Sir  Jamea  Parker  Deahe^  deolatred 
that  be  Wm  not  in  a  pd^tion  fA  deeide  dpoii  the  appeal, 
inaflftutibb  ai  th^  aboire^batiied  comikiieefondrB  rbfasftd  to 
adfaiit  eitheir  ^%  appeUant  or  the  patroa  of  th6  benefloe 
to  their  inqulif)'!  tt  hbdnld  h6  Hotioild  that  fhq  appeal 
to  the  bfbhbiibdp  ^Rrfll  idlel^  on  the  gtdUbd  that  the 
bUlhop  had  t^fuied  t6  inltitute  th«  Rer.  Robert  Wiikee 
Ooaife  hi  he  wtti  unable  to  preadh,  administer  the  Saora- 
meiit»,  and  toerforttt  other  paetehil  aulieS)  ahd  confteree 
in  the  Welib  Umgaair^.  On  Hahsh  9  the  biehop  i»roto 
td  the  B^ii  Rftbtet  WilkeA  Ooeae :— *<  Riiferring  td  the 
correipondence  that  has  pasted  betweeB  ns  rdlfttiTe  to 
yonr  inititntion  to  the  llfing  of  €h>ytr^^  I  desire  to 
rebiind  yon  that  jfou  hate  not  yet  informed  the  Whether 
or  not  it  is  yottr  iiitentidn  to  nndetgo  an  examination  in 
Welih  by  mf  Welbfi  ^xaibining  chaplain.  I  shall  there- 
fore etoteeia  it  a  fatonr  if  yon  will  l^t  nie  know  at  yonr 
eatliest  conTebieneO  ikhat  yonr  intentions  ar^,  in  order 
that  I  tflt^  fix  a  day  and  hoar  whieh  may  be  convenient 
for  boldiog  snah  ejtaibination*  I  hope  I  need  not  add 
that  if  you  are  able  to  satibfy  ma  th^t  yon  are  poteeised 
of  a  snfDeieut  knowledge  of  Welsh  to  enable  ybu  to  dis- 
oharge  adequately  your  ministerial  duties  in  the  above 
parish  it  Win  be  a  jpleaaure  to  me  to  inetitnth  yoa  to  the 
benfefibe."  To  that  letter  Mr.  Qeese  sent  nb  reply.  Oh 
Mhroh  19  the  bilbop  himself  held  k  personal  inquiry  at 
€k>ytre,  as  itated  in  the  pleadings.  It  is  obtious,  there* 
fore»  upon  thb  pleadings  and  upon  the  faots^  that  the 
question  which  I  hate  to  deoldb  is  whether^  it  being 
taken  as  an  admitted  faot  that  the  Rot.  Robert  Wilkes 
Oosse  bonld  not  speak  the  Welsh  language,  and  Was  not 
in  a  position  to  submit  to  an  examination  in  that  Un- 
gba^e,  the  proeeedings  trere  such  as  to  justify  the  bishop 
in  refusing  to  institute  hib.  The  point  set  up  in  the 
rejoinder  that  the  time  Within  which  the  defandant  was 
required  by  law  to  accept  him  had  elapsed  Was  not  put 
forward  or  irelied  npon.  In  the  time  of  Qaeen  Elizabeth 
it  ^as  decided,  in  thh  «UM^  ot  Albany  t.  Bith&p  of  8L 
A$aph,  Groki  filiz.  119,  that  it  was  ti  good  ground  of 
refusal  by  a  biihop  to  institute  a  clergyman  if  he  could 
not  speak  Welsh  in  a  parish  where  the  parishioners  did 
not  understabd  English^  for  h^  cannot  instruct  bis  flock 
abcbtdittg  to  his  duty  and  charge.  It  Was  also  d^ided 
ita  (hat  case  that,  the  patron  hating  six  months  to  present, 
the  botica  should  be  giten  within  that  tib^.  The  point 
on  the  aolioe  it  mote  fully  reported  in  Leohard's 
Reports,  p.  31.  I  mention  this,  as  Sir  Henry  James,  in 
his  argttklent^  relied  upon  tha  question  of  notice,  but  that 
poiht  do»B  hot  seem  to  me  td  be  important  in  the  decision 
at  Wbiah  I  hate  arrited.  The  defendant  there  pleaded 
that  tbe  parishioners  Were  hominei  Wallici^  WaUieam 
lo^tienles  iingnam  ti  non  aliam^  and  tbat  the  presentee 
could  not  Speak  or  undentand  the  Welsh  language* 

It  Was  argued  ^'  that  the  defect  of  the  Welsh  language 
assigned  by  tbe  defendant  in  the  presence  of  the  plain-* 
tiff  iii  bdt  a  sufficient  cause  off  refusal ;  for  notwithstand- 
ing that  it  ba  contenient  tbat  sudi  a  presentee  hate  the 
knowledge  af  such  language,  yet,  by  the  law  of  the  land, 
igfaoranca  of  snch  language,  where  the  party  hath  more 
exeellent  languages,  is  not  any  disability ;  and  therefore 
we  see  that  many  bishops  in  Wales  who  hate  the  princi- 
pal eure  Of  soUls  are  Englishmen,  and  the  Welsh  language 
may  easily  be  leatned  in  a  thort  time  by  conterse  with 
Welshmen;  and  the  statute  of  I  Elizabeth,  whieh 
establisbath  the  Book  of  Ckimmon  Pr&yer^  ordaineth 
that  the  said  Book  of  Oommon  Pmyer  shall  be  put  in 
use  id  all  the  t^riih  ebnrahaa  in  England  and  Waltt 
without  any  protision  there  for  the  translation  of  the 


said  book  into  the  Welsh  language^    9at  after^tdi  bf 
a  pidtate  j^ct  it  was  doyie,  by  which  it  is  ^setedthitlbB 
Bishop  of  Wftiea  sbpnld  pioonre  tiia  ^pistlss  and  Qaipili 
ta  be  translatad  and  rend  in  the  Welsh  Isbfosg^  fluift 
matter  onr  pr^entad  might  do  by  a  oorate  well  mgL 
.    .    .    Gkiwdy,  Berjeanti  contrary,  oonf eased  tbi  it 
common  law  the  defects  aforeaaid  were  not  sdjom 
of  refusal ;.  but  now  by  reason  of  a  piirate  AQt»  nib^ 
Eliaabethi  intituled  an  ^.ct  made  for  the  traodatiogot 
the  Bible  and  of  the  Bitine   Sertica  into  iU  ^ik 
tongnpv  the  M|me  deftet  is  beeoma  a.  good  a|QM  d 
refnaaV;    in  which  Apt  the  misehiaf  is  redM-fih 
That  the  inhabitaata.  of  Wales  did  not  andattlFBi  tki 
langaaga  of  England,  therafore  it  was  {euae^  th|tte 
bishops  of  Wales  should  proenre  fo  many  of  tks  Kidf 
and  Booko  of  Oommon  Prayer  to  be  printed  .iu.tkewdA 
language  aa  there  are  parishes  and  oat^adral  ohai<^  ■ 
Wales,  ttid  so  upon  tbia  statute  this  impetfatfoB  |i 
become  a  good  .^use  of  refusal.    liord  Andenoa  MA 
that  up<»i  the  said  statute  the  want  of  |he  Welaji  lsi)gruf| 
in  the  presebtee  Js  now  become  a  goo4  eauss  of  rshual." 
He  then.referred  to  the  matter  of  the  pleadbig  ot  the 
pritata  Act^  but  it  was  nltlmateiy  decided  by  thsvkde 
court  thst  the  ground  of  refusal  waa  a  good  oae. 

That  case  went  off  upon  the  question  of  netioB;  Imlit 
may  be,  if  it  bad  been  submitted  to  a  Jury,  as  it  ilwald 
hate  been  (Coke's  II..  Inst.,  631),  that  two  qaeitisDi 
might  hate  arisen  for  tlieir  decision,  the  one,  sa  to  tbe 
lingoiattc  s<«te  of  tiie  parish  requiring  a  WeIih-a(ealDog 
parson,  and  the  other  as  io  the  knowledge  of  the  ]pe- 
sented  of  thbt  language,  and  it  n^ay  i»e  that  ths  fladifl|i 
npon  both  those  points  would  be  necessar}  to  aogpod 
the  refusal  of  tbe  bishop,  unless  the  statute  I  ^a  ibut 
to  refef  to  make  a  difference.    It  has  been  heldaiw 
since  that  case  that  the  refusal  to  induct  a  penoa  sot 
knowing  Welsh  to  a  parish  where  the  Welsh  IsbsmI* 
was  naOHtary  ha9  been  a  good  ground  of  refnaal.   Bj  < 
ft  7  Will.  4,  e.  77»  oommissionera  were  appdatsA  idjOi 
by  section  10^  were  to  lay  schemes  before  the  eoaadl  fa 
carrying  out  certain  recommendatio&s,  and  by  seetioa  U 
the  commissioners  trere  to  prepare  amd  lay  belamUi 
Hajes^  such  scheme  as  should  appear  to  the  ssid  oon- 
missioners  best  adapted  for  pretenting  the  appoia^a^ 
of  any  blergyman  not  fully  conteraauii  with  tbs  Wd» 
language  to  any  l>eneflce  wit)^  cure  of  aouls  in  Walaib 
any  parish  the  majority  of  the  inhabitants  ^f  wMa^J^ 
not  understand  the  English  language*     This  dsi^ 
shows  the .  intention  of  the  Legislature  in  iiuioidatii 
with  the  decision  of  AUfanj^  t.  BUhop  af  Si.,  das^ 
The  ISc  %  Yict;  c  106  is  the  statute  npon  wlM  A* 
bishop  lalies.    By  the  108rd  section  of  that  Ast  B  » 
recited  that ''  Whereat  in  many  banefioea  in  Wslsasidii 
the  oounties  adjacent  thereto  many  of  the  inhabitsatejg 
imperfectly  or  not  at  all  instructed  in   the  Ksgpi 
language,  and  it  is  expedient  that  persons  to  be  aaaastlii 
instituted  or  licensed  to  such  benetieaa  ahould  posaaaa* 
adequate  knowledge  of  the  Welsh  langnage."    B"g 
recites  tha  statute  of  the  6  d;  7  Will^  4|  repeals  s  y«v> 
of  tbat  statute,  and  enacts,  by  tbe  104th  aeedaa,J*Of 
within    the    seteral    dioceses  oi    St.    Asaph,  BmQ. 
Llandaffi  and  St.  Datid's  it  shall  and  may  be  Iswftd  W; 
the  bishop,  if  he  shall  think  fit,  to  rafose  faMtitatf^f 
licence  to  any  spiritual  peraan  who,. aft8vdusavBM| 
tion  and  inquiry^  shall  be  found  unabia  to  piaaob,  siA 
ister  the  Bacraments,  perform  other  pastanl  datia^^ 
conterse  in  the  Welsh  language,"  with  a  power  of  ^p 
to  the  Arahbisbop  of  Oanterburyi  and  " Protidi^*! 
that  nothing  thereinbefore  contained  aball  be  tw*^ 
to  affect  or  abridge  any  righta  which  tha  iMliaMfc^'J 
any  beutflce  withbi  the  said  four  Welah  djossa^^f* 
present  by  law  possess  of  entering  «  C(ise^i^|^ 
objecting  in  due  oourae  of  law  to  the  inaHtall^^^ 
tion;  or  licence  of  any  spiritual  persoii  or  of  f*^^ 
to  procure  the  depritation  of  a«y  saopi.  pattens  ^  g  Ig 

I  hate  to  Gonaidar  upon  this  stait«ta  ai^'^ 
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meaoiof  ^  the  wprds  /<  if  he  flhall  think  fit "  ;  wkajtber 
at  contena^  bj  thd  Dlalniul^  ^W  mean  that  tbe  buhop 
mdat  inititate  somethiog  in  the  naiiire  of  a  Jaaiei^ 
inqairjr»  or  whether,  as  tiie  aefendllnt  oootends,  the/ 
me^  i^  to  be  a  matter  enlireljr  in  hie  owft  discretion. 
If  the  ferme^^it  ia  aaid  thai  natural  justice  rej^uiree 
that  he  Bnonld  l^e  heap,  or  Bkouid  naVe  an  opportunit/ 
of  presenting  hie  Tiew  to  the  pehona  deciding  such 
nainzal  JnatiM  fe  is  dee<sribM  in  Ml  old  lik#  ri^t»ori  as 
having  its  pHgin  when  Adi^  was  net  turned  out  of  the 
Garden  of  Eden  until  he  had  been  called  limn  to  show 
caoee  and  been  heard,  and  the  oases  of  Oapel  v.  Qhild, 
8  Crorapton  &  Jervis,  558 ;  Ex  parte  Bamthay^  SI  L.  J. 
N«  S.  Q.  B.  228,  were  quoted,  to  which  may  be  added 
the  oases  of  JUg.  t.  8mUh,  5  Q.  B.  614;  and  Bex  y, 
Oaakin^  8  T.  B.  209.  In  the  first  of  these  oases  the 
qttdition  invoWed  ajudiolal  inQuirjintotbeoiiohilrgeof  the 
eoclesiaetioal  dutltfft  of  tH4  piafnttfl  ai  iioar  of  the  parish, 
and  in  the  Judgments  the  delision  #ent  on  the  ground 
that  this  was  a  Judicial  proceeding.  So  in  the  oase  of  Ex 
j^fie  AavMhay,  where  the  Chancellor  of  the  Dudhv  had 
removed  a  county  court  judge  oil  tdeg^otiiid  ojf  Mtoon- 
duel,  where,  again,  thei'e  was  afi  ihqtiiry  id  the  iiature 
of  a  Judicial  prooeedin^ ;  and  io  in  the  Oasd  of  JReg,  t. 
Smith.  It  the  plaltttiH  is  right,  these  oases  would  sup- 
pott  bis  coutentloui  And  the  objection  to  the  fltst  oom- 
ihis«idfi-i-tbat  neither  thd  i»laintifE  nttr  the  presentee 
#efre  iumm^ned  or  allowed  to  be  hear^h-*Wbuld  b«  a  good 
objection.  And  the  saitie  argument  would  apply  with 
reference  to  the  inquiry  held  by  the  bishop  hikiself  on 
the  same  grounds,  although  a  more  fatal  objection  to 
that  wonld  be,  in  thif  suit^  that  it  was  after  action 
brought.  But  I  read  the  section  as  giting  an  absolute 
discretion  ^  the  bishop,  wMob  he  may  ezeroise  without 
any  formal  inquiry,  of  a  judicial  oharapter.  ,  Four  dio- 
ceses are  menuooed .  in  the  sectioti  in  which  this  discre- 
tion is  to  be  .exercised  and  to  which  it  Is  to  be  ponflned. 

I  think  the  Legislature  oonsiderea  that  the  bishop 
would  or  ought  to  know  the  wants  or  requirements  of 
the  diflier^nt  parishes  within  his  diocese,  or  that  he 
could  readily  obtain  su^h  iuforluatfon  as  would  Jnitify 
him  ifel  dteldsittg  his  disonitton  :  R^,  t.  Oovemork  of 
DarlingUm  Free  Grammar  Sehoolt  6  Q.  B;  6B2;  Doe 
d.  Chide  and  others,  Trutteei  of  the  Ludiow  Oharitie$ 
T.  Willii,  5  Ex.  894;  Hayman  v.  Qovernors  of 
Bughy  School,  22  W.  B.  587,  L.  B.  18  £q.  28.  In  the 
case  of  Juliua  Y.  Biehop  of  Oxford,  28  W.  B.  726,  5 
App.  Gas.  2^,  il^e  question  was  raised  under  the  3rd 
section  of  the  Church  Disciplioe  Act,  whicn  prbvided 
*'That  in  any  case  of  ewery  clerk  In  holy  orders  who 
miy  be  charged  with  any  offence  agtflnst  the  law  eccles- 
isstical,  or  concerning  whom  there  ma^  exitt  scandal  or 
etil  report  as  having  offended  against  the  said  laws,  it 
shall  be  lawful  for  tiie  bishop  of  the  diocese  within 
Which  the  offence  is  Alleged  or  reported  to  ha?e  been 
eommiltedi  on  the  application  of  any  party  complaihing 
thereof^  on  if  he  shall  think  lit,  of  his  own  mere  knotion, 
to  ilsue  a  eommlssion  under  his  hand  and  seal  to  cer- 
tain persons  for  the  purpose  of  making  inquiry  as  to  the 
grounds  of  Such  ohm-ge  or  Ireport";  and  it  was  held 
there  that  that  sectioii  ga?e  the  bishop  complete  disore* 
tioa.to  issue,  or  decline  to  issuCf  such  commission  ;  abd 
Lord  Cairns^  at  the  end  of  his  judgment,  referring  to 
these  words,  says :—- **  I  ought  to  mention  an  Argument 
which  was  much  dwelt  upon  befdre  your  lordships  ano 
In  the  courts  below~->f  i&,  the  argmhent  that  the  words 
'  If  he  shall  think  flt,^  in  the  3rd  section,  in  the  alter- 
natife  power  to  the  bishop  to  proceed  of  his  own  mere 
motion,  rather  imply  that,  on  the  application  of  a  third 
party,  he  is  to  proceed,  whether  he  thinks  fit  or  not.  I 
do  not  think  that  the  words  *  if  he  shall  think  fie '  have 
any  such  effect.  They  appear  to  me  to  be,  where  they 
occur,  mere  surplusage,  as,  indeed,  is  profed  by  the  cir- 
ciiinstabce  that  it  they  ^ere  altogether  ohiittea  that 
elaase  of  the  seotion  weuld  dnean  Just  exaotly  what  it 


means  with  those  .#M|  Itt'feiML  Bui  the  words,  in 
fact,  appear  to  me  to  be  introduoea  merely  to  mark  more 
oleafl^  that  an  altematif  e  power  is  concer^d  upofi  the 
bishopi  and  that  hH  is  Ifttt  fist  to  j^ooeed  without  any 
one  to  put  him  (n  OMttoili  if  hd  choose  to  do  so." 
And  ^  think  that  this  was  the  intention  of  the  Legisla* 
ture  in  the  present  ease*  The  104th  section  goes  on  to 
show  that  there  niu4t  be  due  examinatlqn  and  inquiry 
tlbou  thi  quMtion  of  the  lni6Wled^  bf  the  prelentee  of 
m  WeUfl  lantfua^;  Mhd,  le^tiiig  M  thd  alldbhttoh  of 
m  wordki  It  Meml  to  1110  Ih&t  the  quettioii  df  the 
fiiceHitt  ot  the  pkMIt  for  h  WiAth-(it>eaking  t>Ms6ii  ii 
A  Wtfltef  MUMV  iH  th«  dlMftfiioli  M  thd  bUhot>;  BttI  «lAt 
thd  Itnifuiiitid  (te  had  tttd  phrAM  ill  thA  peAdin|8) 
knowledge  of  the  parson  molt  be  thA  subieol  of  iue 
examination  and  inqnirf  i  And  that  the  only  appeal 
glTsn  td  the  alohbisbop  Is  as  to  the  knowledge  by  the 
parson  ef  Wblsh,  and  that  no  appeal  Is  giraa  with 
reference  to  the  rtqullemetits  of  the  ptrith.  It  Is 
rbmArkable  td  see  that  the  foraaer  ground  it  the  only 
one  taken  in  the  proceedings  of  appeal  before  the  areh- 
bishop.  The  appointment  by  the  Wsbop  bf  the  com- 
missioners; se-oAU«d*  may  be  (as  it  was)  an  inquiry  to 
enable  him  to  tterdse  his  own  diseretion,  And  not  by 
any  means  in  the  nature  of  a  delegation  of  the  authority 
fosted  in  himi  or  a  Jtidioial  inquiry.  He  might  hare 
gdt  his  infomiatioa  from  any  sonroe  whieh  he  thought 
reliable,  and  the  fact  of.  bating  selected  three  gOntlA- 
men  whose  position  could  leare  nd  doubt  as  to  the  mine 
and  integrity  of  the  information  they  oould  afford  him 
Wad,  perhaps,  inorv  lAtisf Actory  to  nis  thifid  than  Any 
ofhef  in^ttlrji^  he  ini^ht  dboote  td  ihakd.  With  rdidtfehoe 
to  thA  ^ueittdh  as  to  Whethei^  hA  insde  dud  etai^iiiatidd 
and  inqnirf  M  to  the  kfibwiAdgd  dt  Welsh,  it  would 
teeih  that  the  AllegAtioti  io  that  effect  wbibh  wAs  ih  the 
siacemeht  of  defencA  WAA  not  substantially  denied  id 
the  rejoindeif ;  but  it  is  dear  beyond  All  dottbt,  hjloil  the 
evidence  and  upon  inquiry,  Ahd  Mr.  Gk)tse  himself 
Adnlits  and  confesses  on  thd  pleadihgft,  thdt  he  Is 
Ignorant  of  the  Welsh  iangueigd  And  could  hot  Ihbnilt 
to  the  Axaihination  which  the  bishop  required  hidi  to 
do  in  his  lettef  of  thd  ISth  of  Kotember,  ahd  has 
refused  to  bd  so  diahlined.  t  hAVe  stated  the  pleadings 
and  facts  at  sotne  length  becausd  I  thidk  it  Hght  that 
eter^  birdumstAhcA  Aohnebted  #ith  the  couM  MlAh  thd 
bishop  has  felt  It  td  be  his  dutjr  td  takd  sBbuld  bd 
apparent  on  the  face  of  my  judgment.  The  bishot)  had 
a  right  to  refuse  to  institute  a  nresentee  Who  was  not  a 
fit  clerk.  The  tte?.  B.  W.  GoSSe  Was  not  a  fit  clerk,  ih 
consequence  of  bis  want  of  knowledge  of  Welsh,  for 
the  parish  of  Gk>ytre,  which  the  bishop,  in  his 
discretion,  found  to  bd  A  parish  iequirihlf  A  Welsh- 
Speakibg  pAhoh.  He  has»  therefore,  ettabltshed  the 
defence  set  tip  ih  the  |>leadittg0.  t  fihd  hkf  teirdict  for 
the  defebdAht,  Ahd  giVd  ju(l|faidht  Adtiordihgly,  with 
costs. 

fTudgmenlfor  de/endant, 
ttolidtdrs  fbr  the  plAiaiiflt  Oahb  A  Waiford. 
Solicitor^  fdf  the  defehdafit,  Tbfr^  Jahtubays,  ti  Co,, 
for  Griffith^,  CArdifl. 


864 


THE  WEEKLY   REPOBTER.    [aii«.ii.i«8.]     VoLXXXYI, 


High  Oovbt. 


Ex  PABTI  JaTNIS. — ^Ex  PABTB  BOOMBT. 


HiqkOouk. 


IN  BANKKXJPTCT. 


Julys. 


Q.  B.  Bl?«  (Oave,  J.) 

JSa  parte  JiYKEs. 
In  re  Dowsoir.  (a,) 

Bankruphy^^OoiU^Bevieuf   of  taxaiionr^Bankruptey 
RukB,  1886,  r.  112  (2). 

£uU  112  of  the  Bankruptcy  Bulee,  1886,  appliee  to 
eoite  whichf  ly  the  provitione  of  the  Act,  are  payMe 
otil  of  the  estate,  ana  the  rule  does  not  apply  to  eoite 
whi^  are  in  the  dUereUon  of  the  eouriy  and  whieht  in 
eoneequence  of  the  court  eamiting  its  ditoretion  in  one 
particular  manner,  maty  oome  to  he  paid  otil  of  th^  eetaU. 

Motion  to  refiew  taxsHon  of  oosts. 

On  the  8tb  of  December,  1887,  an  appeal  was  brought 
by  the  applicant  to  the  BiTieional  Court  in  Bankruptcy 
from  an  order  of  the  county  court  at  Northallerton 
directing  him  to  repay  to  the  official  reoeifer,  aa  trustee, 
the  sum  of  £21  and  ooste  alleged  to  have  been  recdTed 
aa  a  fraudulent  preference. 

The  Difiaional  Oourt  allowed  the  appeal,  and  ordered 
that  the  appellant  be  repaid  the  £21,  with  coeta  here  and 
below  ;  and  further  ordered  that  the  official  receiTer,  aa 
truatee,  be  at  liberty  to  take  the  coata  out  of  the  estate. 

It  waa  now  contended  by  the  officdal  recelTcr  that  the 
coata  ahould  be  taxed  on  the  lower  acala  under  rule  112 
(2)  of  the  Bankruptcy  Bulea,  1886,  the  bankruptcy  in 
queetion  being  a  small  bankruptcy. 

Bingufood,  for  the  applicant.»Bule  112  (2)  aays  that 
where  the  estimated  asaeta  of  the  debtor  do  not  exceed 
the  aum  of  three  hundred  pounda,  "a  lower  scale  of 
aoUdtor'a  coats  ahall  be  allowed  in  iJl  proceedinga  under 
the  Act  in  which  coata  are  payable  out  of  the  estate— i 
namely,  three-fiftha  of  the  charges  ordinarily  allowed, 
disburaementa  being  added  ;  and  if  in  error  any  chargea 
haTe  been  allowed  or  paid  on  the  higher  scale,  and  the 
grosa  proceeds  of  the  aaaeta  ahall  be  aacertained  not  to 
exceed  three  hundred  pounda,  the  exceaa  shall  be  dla« 
allowed,  and,  if  paid,  ahall  be  repaid  to  the  trustee." 
But  the  aoale  appUea  to  the  coata  of  the  aoUcitor  to  the 
trustee  and  the  aolidtor  to  the  debtor,  and  it  cannot 
apply  to  coata  to  be  paid  by  the  truatee  to  third  partlea. 
It  waa  not  intended  to  apply  to  cases  where  the  truatee, 
aa  an  ordinary  litigant,  t^ea  proceedinga  againat  some 
outaide  person. 

He  referred  to  Ex  parte  Angerelein,  In  re  Anger" 
atetn,  22  W.  B.  581,  L.  B.  9  Oh.  App.  479. 

Muir  MackenniCf  for  the  official  receiTer. 

Oatb,  J.— I  think  the  maater  haa  not  put  the  right 
conbtruotion  on  rule  112,  and  that  rule  112  was  in- 
tended to  apply  to  coata  which,  by  the  provisions  of  the 
Act,  are  payable  out  of  the  estate.  There  are  plenty  of 
cases  of  that  kind  of  which  numerous  examples  are  to  be 
found  in  the  scale  of  costs  itself,  and  wheneTer  that  is 
to  undoubtedly  there  the  costs  which,  by  the  Act,  are  to 
be  paid  out  of  the  estate,  are  to  be  paid  on  the  lower 
scale.  Bat  I  do  not  think  the  rule  was  cTer  intended  to 
apply  to  costs  which  are  in  the  discretion  of  the  court, 
and  which,  in  consequence  of  the  court  exercising  ita  dia« 
cretion  in  one  particular  way,  may  come  to  be  paid  out 
of  the  estate.  It  would  iuTolve,  as  it  seems  to  me,  a 
monstrous  piece  of  injustice  that  the  trustee  might 
initiate  legal  proceedings  against  the  third  party  in  all 
these  cases  under  section  121,  because  it  must  not 
only  apply  to  cases  where  the  official  receiTer  is  trustee, 
but  where  the  trustee  is  appointed  by  the  creditors  in 
place  of  the  official  receiTer,  and  may,  therefore,  com- 
mence proceedings  if  this  contention  is  right,  with  a 
comfortable  feeling  that  if  he  wins  he  would  get  fall 

(a.}  Beported  by  0.  F.  Horiuill,  Esq.,  Barrister-at- 
Law. 


costs,  whilst,  if  he  lost,  he  would  only  have  to  piy 
three-fifths.  I  cannot  concdTe  that  to  be  the  meiiiDg 
of  the  Act.  There  is  another,  which  is  a  moie  riafb 
and  natural  meaning  to  be  attributed  to  it,aBdttitfc 
the  meuiing  which  I  think  it  must  bear.  IbflaH 
muat  go  back  to  the  maater  to  review  hia  tsntioiitt 
my  direction  that,  under  the  ciroumatancea  of  tbiiaa, 
he  ia  to  allow  the  appellant  hia  full  coats. 

SoUdtor  for  the  applicant,  H.  B.  Boberti. 

Solidtor  for  the  official  reodvar.  The  Bolidtor  kk 
Board  of  Trade. 


Q.  B.  IM?.  (Oaye,  J.)  April  J5. 

^  parie'  Boohxt. 
In  re  Tallbbmajt.  («.) 

Bankrupiey^Proof^ApplicaUon  to  reiuct  or  sspiaf 
-^Application  in  name  of  creditor  for  hentfii  of  hatk- 
mpt — Ahuee  of  procete—Bankra^iicy  Ad,  1883  (461 
47  Vid.  e.  52),  schedule  2,  r.  25. 
At  the  hearing  of  an  applicaUon  hy  Ofu  eredUori*&t 
hankruptoy  to  reduce  or  expunge  the  proof  of  oMttff 
creditor,  the  preliminary  ohfeetion  wot  tahm  tiei  uA 
application,  dlihough  made  in  the  name  of  the  ersiil^ 
wae  in  reality  for  the  hen^  and  on  behalf  (/  m 
hanhrupt. 
Held,  that  the  appUeaUon  muei  he  dimiteed. 

Application  under  rule  25  of  schedule  2  to  tlis  Bak* 
ruptcy  Act,  1883,  by  one  creditor  in  the  bankzupt^^ 
reduce  or  expunge  tiie  proof  of  another  creditor. 

The  preUminuy  objection  was  taken,  howefW,  iW 
the  application,  although  made  in  the  nana  of  tht 
creditor,  was  really  for  the  benefit  and  on  behslf  oftki 
bankrupt,  who  could  not  make  it. 

F.  0.  WiUie,  in  support.— The  sole  objsct  o«  ft" 
creditor  making  thia  application  ia  becauae  the  baBbf| 
could  not  do  ao.  It  in  for  hia  benefit,  in  order thttN 
may  make  a  freah  application  for  his  dlschaigSi^ 
court  will  not  allow  a  creditor  to  be  put  up  lor  a  daw 
in  this  way. 

Jlfifanis,  f or  the  applicant— Whatever  ^*  ^^ 
the  motion  by  the  applicant  may  be  he  is  oaCitw* 
make  it  Even  if  his  desire  was  to  benefit  tlw  ^ 
rupt  it  does  not  affect  the  question. 

Oatb,   J.— I   think  that  the    praliminaiy  obji^ 
must  preyail.    Undoubtedly  it  ia  not  pm^"^ 
attempt  to  use  the  process  of  the  court  to  do  iadM 
thst  which  the  process  of  the  oourt  wiU  not  sltoyi^ 
done  directly.    So  long  as  a  creditor  is  coadag  t"^ 
bond  flde  to  challenge  the  decision  of  a  ooitw  ht  if 
do  so,  but  in  a  case  of  this  kind,  where  tfc<rsji  ^ 
expectation  that  the  dividend  would  be  liw"**"  J 
exduding  the  creditor,   some  other  reason  a"*^ 
looked  for.    Now  the  solidtor  for  the  appUoaat  ifl^ 
that  the  object  is  to  benefit  the  bankrapt-to  faf 
debts  reduced  in  order  that  he  may  make  a  tn^  ^ 
cation  for  diacharge.    The  bankrupt  coold  ''j^j 
thia  application,  and  the  creditor  doea  it  ^  f^^ 
creditor  may  do  ao  bond  fide  for  hia  own  pwpJJ^ 
he  may  not  do  ao  for  auoh  a  purpose  ss  i»  ^*^ 
here. 

ApplicaUon  diimieeed, 

Solidtor  for  the  applicant,  W.  J.  BaU. 

Solidtor  for  the  creditor,  A  Furher,  ^^^^^^^^^ 

(o.)  Beported  by  O.  P.  Mobbill,  Siq.,  Ba"^*^ 
Law. 
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H<Hm  or  IfOBOB. 


Bemxok  v.  Siitoir. 


Hovsi  or  LoBDt« 


BOU0e  Of  lOtll0* 


From  0.  A.  (England). 

BlULTOV  V. 


SiAiON.  (a.) 


Feb.  27,  28. 


Infant^  Ward  of  couH^Married  ufoman — Poii^nupHal 
iMtTneni—Beoenionary  intere$i  in  pergonal  eatcUe — 
InfanU^  SMemeMi  Ad,  1855  (18  A  19  Ttof.  e.  43). 

An  im/ani  ward  of  cowrtf  having  married  wiihoui  the 
9andion  of  iha  eoyfi^  afkrwardi  executed  a  poit-nufiUal 
ietUmmi  wUh  the  appromU  of  the  Viu-GhanMor, 
whmby  $ho  tdUed  a  r$90nionary  Mm-mI  in  penoncd^y, 
to  whidi  »he  woi  oniiiled  under  a  wUl  made  in  1838, 
audio  which  ihertfore  ihe  Ad  20  A  21  Ftcf.  e.  57  did 
n^  ^PPhff  *fP^  iruiU  for  heraelf  for  lift,  with 
nmainier  to  her  Mldren.  A  diuoluiion  of  the  mar^ 
riage  was  decreed  on  the  wifa^e  petition,  hut  during 
eomrture  ehe  had  reeognieed  the  eettlement  in  varioua 
wag$.  The  revereianary  intereet  fell  into  poe$e»9i<m 
after  the  dieaolution  of  ^  marriage, 

SMt  thai  neither  the  9ancti<m  of  the  court  nor  the 
IvfaM  MOeamJt  Ad,  1855,  c(ndd  make  the  pod. 
nuptial  ietdement  of  the  wife^e  revereionary  intered  in 
permmaUy  binding  upon  her  ;  thai  no  ade  of  aequieeeenee 
during  eouerture^and,  after  the  dieeolution  of  the 
marriage,  nothing  except  the  adual  ditpoeiiian  by  her  oj 
the  property  to  the  trueteee  of  the  eettlemeni^eould  have 
thai  effed,  and  therefore  that  ehe  wae  entitled  to  a  trane^ 
far  of  the  property  to  herUlf* 

Decieion  of  the  Ooort  of  Appeal  (reported  35  W.  B. 
438,  35  Oh.  D.  21)  afflirmed. 

TUa  was  an  appeal  from  a  deoiaion  of  the  Ooxktt  of 
Appeal  (Ootton,  Lindley,  and  Lopee,  L.JJ.),  reported  as 
Buckmaeier  t.  Buckmaeter,  85  W.  R.  438,  35  Ob.  D.  21, 
lerening  a  deoieion  of  BaooUy  Y.O.,  reported  35  W.  A. 
25,  33  Ob.  D.  482. 

The  ftMti  and  argnmenta  in  the  caee  are  fnllj  aet  oat 
in  the  Judgment  deltTered  bj  Lord  Hersohell. 

Feb.  27,  28.^il.  G.  Marten,  Q.O.,  and  WUkineon, 

for  the  appellants. — ^The  settlement  was  made  with  the 

apfpro?al  of  the  coort^  and  cannot  be  set  aside :  Barl  of 

BuMnghamehire  t.  Drury,  3  Bro.  P.  0.  492  ;  Harvey 

T.  AeJUey^  3  Atk.  607 ;  In  re  Murray,  3  D.  ft  War.  83 ; 

Field  T.  Moore,  4  W.  B.   187,  7  De  G.  M.  &  G.  691 ; 

Bairrow  y.  Barrow,  6  W.  B.  714,  4  E.  ft  J.  409.    The 

aettlament  is  binding  onder  18  ft  19  Vict  o.  43 :  Poufell 

T.   Oakley,  34  BesT.  575, 13  W.  JL  Ob.  Dig.  33 ;  In  re 

8amp9on  and  Wall,  32  W.  B.  617,  25  Oh.  D.  482  ;  In  re 

PhiUipe,  35  W.  B.  284,  34  Oh.  D.  467.    The  wife  is 

estopped  from  disputing  the  settlement,  as   she   has 

aokDowledged  it  in  Yarions  ways :  Wigney  t.  Wigney,  30 

Vr.  B.  722, 7  P.  D.  177  ;  Milner  7.  Harewood,  18  Yes. 

259  ;   Merryweather  ▼.  Jonee,  12  W.  B.  524  ^  Gift. 

509  ;   Aihton  y.  McDougaU,  5   BeaT.  56 ;   Daviee  t. 

I>amea,  18  W.  B.  634,  L.  B.  9  Eq.  468  ;   White  t.  Cox, 

2   CKb.  B.  387,  24  W.  B.  Dig.  250;  Wilder  t.  PiggoU, 

31   Vr.  B.  377,  22  Oh.  D.263;  MiUe  i.Fox,  ante,  p. 

219,  37  Oh.  D.  153. 

Wiecher,  Q,€.,  and  B.  B,  Bogen^  fat  the  respondent, 
were  not  called  npmi. 

IPeb.  28. — ^Locd  Hsbsobbll.— This  appeal  arises  npon 
a  petition  bj  Louisa  Ohristian  Beaton,  praying  for  pay- 
ment to  her  of  a  snm  of  about  £20,000  Oonsols,  being 
her  mbeato  of  the  residuary  estate  of  her  father,  William 
Bncdboaaster,  under  his  will,  made  in  the  year  1838. 
jyo/ytm  to  the  month  of  February,  1886,  she  was  entitled 
to  Ihia  ahaie  of  her  father's  residuary  estate  in  reversion 
o2ilx»  expectant  upon  the  death  of  her  mother. 

On   the  28th  of   April,   1862,  the  petitioner,  being 

(a.}    Beported  by  0.  G.  Napiss  TaoLXX>FB,  Esq.,  Baixister- 
at-Law. 


then  eighteen  years  of  age,  married.  Sbo  was  a  ward 
of  court,  and  a  suit  for  the  administratiou  of  her 
father's  estate  was  pending.  She  married  without 
the  sanction  of  the  court,  and,  as  it  appears,  without 
the  knowledge  of  her  mother.  On  the  15th  of  May, 
1862,  Tery  shortly  after  the  marriage,  an  order  was  made 
by  the  Oonrt  of  Ohanoery  for  an  inquiry  whether  a  Talid 
marriage  had  been  had  between  the  ward,  Louisa  Ohris- 
tian, and  Obarles  Beaton,  and,  if  so,  of  what  the  infant's 
fortune  consisted,  and  what  would  be  a  proper  settle- 
ment  to  be  naade  of  it  On  the  27th  of  June  in  the  fol« 
lowing  year  the  chief  clerk  made  his  certificate,  finding 
that  a  Talid  marriage  had  been  solemnised  between 
Louisa  Ohristian  and  Oharles  Beaton,  and  finding  what 
property  she  was  entitled  to,  and  the  terms  of  the  set- 
tlement wbich  it  was  considered  would  be  proper.  On 
the  9th  of  July,  .1863,  a  marriage  settlement  was 
executed  by  Oharles  aad  Louisa  Ohristian  Beaton.  It 
is  not  necessary  that  I  should  detain  your  lordshipe  by  a 
statement  of  the  prorisions  of  that  deed  of  settlement ; 
it  was  in  a  form  which  is  Tery  common  in  the  case  of 
settlements  made  upon  marriage.  It  contained  (and  I 
think  this  is  the  only  m^j^r  to  which  I  need  allade)  a 
power  of  appointment  oTer  the  settled  property  to  be . 
exercised  Jobitly  by  the  husband  and  wife  during  their 
Ures,  and  on  the  decease  of  either  of  them  by  the  sur^ 
TiTor.  It  was  a  settlement  of  the  entire  interest  which 
the  wife  possessed  under  the  will  of  her  father  and  under 
the  will  of  her  brother,  who  had  died  some  years  pre- 
▼iously. 

Upon  the  death  of  the  tenant  for  life,  in  February, 
1886,  this  petition  was  presented  bf  BCrs.  Beaton,  praying 
for  the  payment  to  her  of  her  share  of  the  residuary  estate. 
Bhe  was  at  that  time  diToroed  from  her  husband.  I  shall 
have  occasion  hereafter  to  allude  to  the  difoice  proceed- 
ings, but  for  the  present  it  will  be  sufficient  to  state  that 
she  was  in  the  same  position  as  If  she  had  been  a  widow 
as  regarded  her  right  to  the  fund  of  which  she  claimed 
payment. 

The  only  question  is  whether  Louisa  Ohristian  Beaton 
is  deprited  of  the  right  which  she  would  Ctherwise 
possess  to  the  payment  out  to  her  of  this  fund  now  in 
court  by  reason  of  the  settlement  to  which  I  have 
alladed,  which  was  executed  In  July,  1863.  Unless  that 
settlement  has  efEected  a  Tslid  disposition  of  the  prop- 
erty which  came  into  possession  in  February,  1886,  so 
as  to  exclude  her  present  right  to  claim  it,  there  can  be 
no  question  as  to  the  vslldity  of  her  olaim.  It  cannot 
be  doubted,  I  think,  that  down  to  the  time  of  the  Act 
known  as  Sir  Biohard  Manns'  Act  (20  ft  21  Yict.  c.  57), 
passed  in  the  year  1857,  a  married  woman  could  .not 
make  a  valid  disposition  of  a  reversionary  interest,  and 
that  since  that  Act  she  can  only  make  a  vidid  disposition 
of  it  with  the  formalities  and  in  the  manner  provided  by 
the  Act. 

I  shall  first  of  all  consider  the  question  raised  with 
rsgard  to  the  validity  of  the  settlement,  quite  apart 
from  the  dreumstanoes  under  which  it  was  executed  aad 
the  interposition  of  the  Oourt  of  Ohanceiy  with  r^aid 
to  it,  leaving  those  questions  to  be  dealt  with  subae- 
quentiy. 

It  has  been  argued,  but  somewhat  faintly,  that  even 
prior  to  1855  it  was  competent  for  an  infant  to  execute 
a  valid  settlement  which  should  dispcee  efEeotnally  of 
his  or  her  property.  For  the  purpose  of  eatablishing 
that  proposition  the  case  of  Barl  of  Buekinghamehire 
V.  Drury  was  relied  upon.  That  case  has  given  rise  to 
a  great  deal  of  criticism  since  the  time  when  the  deci- 
sion in  it  was  pronounced,  and  much  disapproval  has 
been  expressed  of  it.  I  do  not  think  it  necessary  to  say 
much  with  regard  to  it  for  tiiis  reason — that  case  deddea 
this,  and  this  alone,  that  it  was  competent  for  an  infant, 
by  means  of  a  marriage  setttement,  to  bar  her  right  to 
obtain,  by  virtue  of  the  marriage,  an  interest  in  her 
husband's  property  ;  and  in  the  opinion  expressed  by 
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f  fqr  iwnylig  awtyriuMjihtu  of  tfaidlr  o«li^j 

IMbi^alfeB  nmwoMwy  to  faiaiBririMtbap  ttrt 

Iftiite  mdauAmAr,iio-m^4tb^  iffcutow  4i#  «ie  liaiiiir til 

tiuA,  litt  in  MflteT  '  ' 

rdtprive  hewelt  of  lighti  mhiA  : 
irfM  lave  fMimaad  is  ilihe  iprcfnrtf  of 

(EaBtertalmiftADidittlwb  it  ipm  mU  Mttkd  pdcr  io 
Itflfit^ilMt  anrlnfinft  Miid  «oft»  by «  [irrrTmi  'iltli  iii\ 
iMifMn  affiiiiiiiliy  of  kk ^v  iMrpraiMvty.  ftimihuily 
Urn  Jaiua^'  Btililmmnt  Act  of  1865  (lA  ft  19  Ti0t«. 
4«M»PWM[,  «rU8h  vnteditedlj)! iM  Ihafedalt  grtuM 
oMfce  iHrMiWHty  vMa^-iwaoiintUiej,  It  Ib  nppMtMMy 
tUMliwwiithn  qwutMm^iAti/bpaimr$hm»mam  prior  toilMift 
AstifeMMi  teinilr  to  diipiM  of  Jifa  piopv^y,  bMMMt  iiaoe 
tlM^iMfeiilitoywMl  sU  poitifaailj  of  qoMtUm ihaft  Ik0 
aMUiity  of  infaiu^  It  «btokitaly  MmoiaA  «bm  «h« 
amotiim  of  (tiM  oonrt  is  ohtahwiin  tho  aiMniappwiftid 
b^|h»Jiot.  Tbereion,  in  the  fr«MMl  «Ht,flo  far  as. 
Mqr  dMMlftr  wiring  ten  iheiiiftttH^.of  ilMftM  ~ 
ia  •ouMnad,  'tfaiA  majbo  eatttelj 
in«ni«0k  as  «k«  MttlMMnt 
rtlfeftdiiBof  iUfl 
Irthon  tt  Ifl  niitiniii  on  bahnU  of 


that  to  whioh  I  have  aHuded ;  that  it  got  rid,  noti«4f 
of  Hie  (OinUU^  of  inftmoy,  baft  of  «m  dftMbOMy  of 
caiaitiHfi.ali ;  fataanaa  it  imrnU  not  aaiaD  ttie  apfaK 
laaftite  thi  prnnaat  wm  to  fill  rW  of'tha  dteWHtpaf* 
lillaMijt  nnlaan  thr j  inalfl  fit  liil  of-tiMftifaabiilrof  <a 
iHsriad  <ifaMan  to  dii^Maa  laaUilj  oflMr 
i^wir,  irMah,  Iwyand  all  ipoaaiMUIyiof 
is  ttr7«w  ia55,fWiMii  iiiia  Act  awa 

!Bh«tnft:qnaatfaMi  vfaUi  ariaasapm  the 
of  thia  enactment  ia,  whether  it  appliea  in 
to  m  poa^anptfal  aaHhwin  :tlie  araaii  af  tte  alatate 
kitag,«'lt  ahall  i)e  kmMilar  <W7 Mant  npaa  aa  in 
OMtH^plaltonaf  hfoorhermnlaga.'*  bi  tha^taMa^ 
Jbtm  aamfmm  amd  WM  fke  amtodky  ^ilki  Qmut  of 

to  tiha  jinnniariMi-C 

laBaa-tolnatedea 
^aqylial  aattlaaiei^  if  ihi  {Hat^tial 

taa  oMnaated  with  thai  aant.  I  do  nat  paapaaa  to 
lapwaaawy  apinian  iwilh  ipwdtotthat  daoiaton  in  an^ 
ttafronaMAer.  Ifeia  ananaiaiy,  in  iiw^iwa  ^Mah  I 
tilDi,4o)doaa.  Bnt  ■wtaiiily 
aMWas^dainDtsppiar  to  haaa 
B  iBi  1 1 II  III  I  ^  alit  thidi<riifahrihalBaMad  aonaaei  te 

naaMly,  that  the  atotnto  not  only  appliea  to  i^oat* 
mq^Haliaa  rmli  m  to  ^ntoirtaplial  a^ttlaaaantoi  tet, 
kiiti«»pllaafta  thn*  indSaataaian  totairtion)tha*]» 
~  Ma^M^aU 


iftito 


of  4ha  irnnaail  ior  tha 
plaeed  upon  the  very  ample  langoage,  aa  they 
L^'tteaaadianvaaftaf  Ahia  .aaattan.    It 

baC^dte 
_  at  ma9 

paa>aftihaaaeatfoa.akea  aad  ahnttingifaarayaaito  what 
ia  jaaaWnai  In  analiwr  ^part  abaaly  ani  tiaaaaediato^ 
oauaaMed  wiHk  it.  Xba  llrat  pact  of  the  aaatian  no 
daribt  pvfidaailMit  *<  It  abtf.he  kMfal  for  amy  iadant 
lipapjaaanaBMtunmlatinn  of  hia  ar  kar  marriage,  with 
L  af  Iha  Qaait  •i  Ohanoery,  to  make  a  mUd 
t;ar  aantiaat  ^or  a  aettlamaaft  of 
all  ar  <aagr  p>rt  af  hifror  har  pioper^,  or  paoperty  oaar 
wiiahiie  aXiaha  haaangr  paarar  af  .appoihitment,  whether 
~  or  paiaanal,  and  whalhar  in  poaaaarion,  re?aarion, 
~  r,  oa  aiqpaotanay.''    Bnt  after  daalariag  that  it 


ahall  be  lawful  f6r  a? aij  infant  to  mako  a  nUd  ni 
binding  eettlemenfe  aaiar  thaaa  'draoautttoa,  tte 
aeotion  prooeeda,  **  and  efeiy  coufeyanoa,  appoiBtant, 
mtof  Buoh  la^or  paiaoBalaatal6|0r«i. 


a  ooBVfljanae^  i 
thereof  erecniarbfi—fclafaBn  wiih^the  appiehiiinrf 
tbe,aaid€onrfc,te.lha  fnnaaaof.jiifaigafiail  baol 
aettlamanii,  alMU  be  aa  iNWanA  afbctad^  If  (tft  pr. 
aonaieentto«thaaaaw>wacaofJio  faD<w^*■il^ 
one  yeaaa  • 

If  tfie  ilial  partaf  lwiniif>ttoai  liiM,  Iwlfa 
maana  ptgyaiadioaaythat  I  ibaidi<aitlai<al«i«»> 
alaaiatt  that  mij  dMUIUgr  waa  «ManMi  to  %a  mmnI 
^attpt  that  of  falBMy,  arlbat  fMRaatolHABl  la«lli 
a  aettlement  ^  be  maia  uhl*  •Aanlt  ba  ariH  ai 
bfailittg  In  any  other  riapaat  «Mai  ^Magto^^ 
the  inftm^  of  the  panon  maMag  thaatWlmiwti  li' 
oowe  one  araat  look  at-  |ha  aiawwfpaipaw  aa^  ilfiM 
Hie  Aat,  at  the  iaaenaavlMoe  neitad  ia 
and' which  the  pi 
remedy.  Inf^oy  ia  Am  arfy  wiaHiir  IhgapiintriH 
and  one  cannot  ahat  on^  eyaa  ^4ka«Mttlal«tfti 
time  wfaan-Mi  legitfalfan  waa  paaaai  H  >wa»  fiMttr 
wa»toe«n  that  tkeie^np  di^ceclifai  aaaaa  a  dtoMI^, 
tke^KaabOilr ^  aomtam,  aatanfliar  to  tha  laa  at'tti 
dtoafamy  of  inftnoyr  and  If  it  IM  %Mn  totMlilii 
ramo^  tliat  djaaitfliitr  aa  WHdl  aa  -ttw  jtwM^r  tf 
infap^  I  aamiot  conattve  oMk  tta  aaaaaaiM'^WiB 
ater  hate  kaen  ftamea  to^hrtama  nhiih  wadNlfc>» 
atatato  wHh  wMch  wa  aza wpt^klg.  Ipamaaaaaiwwi 
oonraeof  theargmnent thaMkaaoataiManaahMlrf 
the  appeBanto  amat  radly-go'fMkaa'tban  iti  taaaM 
purpoae,  which  waa  to  ezdaite  *lha  dliihiillf  if  aoiw 
tea ;  tor  if  tha.atohato  iakailka<i  diiinBHinaiadtt»i 

itimaat  ba  eqaaOr'Nad.aa  maWwg  tkaaa  aalii  «ii  M^ 
tag  aotwttbatoirfttag  U9  dWMtfty  of  a«f  JM^ 
might  otherwiM  afleet  thefar  aalUtt^,  I'lhiak  »ii 
iwpnaiiMot to  pat awaha  i 

Ithink,too,ithattbalBm_^ ^ 

the  aeotion  to  which  attmiticii  waa  faUad  dwrfB(  IM 
oonraeof  the  argomant,  ttia  jptonay^qtot  tkb  mtfr 
meat  ikall  not  nib&aA^  puaaa  of  tfliih  itiamiiHf 
dedaradthatthi^ahaUiiatbaanHtoaa  by  ntiiM 
painto  akPOQgbr  *o  the  Mt«fka|rttjnBltM«Mlr« 
ittfaaayr  a»d  wat  alwie^  wRh  «kftBk.tha  TugMbtoitw 
diattngadkeivthiijkat  tua  yiaald- 

It  U  aiM  that  th«  mbkOb  to  ba  tepaf  in.ttaii* 
part«ftkA^aeatlonar4.gWMiM,«aoiplr^  falwi*« 


evarj  daaattotton,  inclvdfM|  maaawapia^  JtoawPt^  •■ 
aaaBMrtl«£wQaianl0aniito:t»4«a«Mi.  tbi«g 
to  that  contention  sevia  to  i«Bf  to  be  aoaaplata,  }i  ■* 
itttont  Bkiflht  diaooaa  of  kb  aavankmarr  hrtHMt*  * 


itflant  might  diapoaa  <if  kb  wiawhwiity  hrtMi:  • 
f wnala  infant  anmarriad  wf/fiA  iUfpOiB  of  ^ 
atowy  iiitMat,;  and  thaMtoratktta  b  no  dtf 
gMng  ettaot  tothe  iHiola  tffJHMi  ItMHiga^^  . . 
the  M^Uer  paiM:  of  the  aaqtto*  AlflNt  ti  ^9^2 
tbfttyoaauiat  laad  tlm  liagaagp  iipa^  In 'tt«H»  ^ 
diapeaition  of  propartr  tnJBMta  tP  attcr.lni^^ 
the  law  ragnlating  anoh  dIapoaltioB.  _^«^^,t^^ 

Theiefore  I  haTo  arriied,  without  any* toiMi^ 
»aaiBBbiiton  that  A»  iwrtimwit.af  M65>tliPiiMW; 
rid  of  the  diaabilitfy  of  infancy,  did  Mt  &^^^S 
other  diaabUity  or  enable  a  married  waman  toiyy 
whioh  undoubtedly  down  to  that  tiaia  akaaaaM  iM^ 
namely,  diipoae  eAMtmJlj  of  Jiar  luiiattonaiy  iif^ 
during  ooTertnie.  .^ 

Tbatdiipoaoa  of  the  main  ^eaCJenlnihaaiW^ 
fitom  the  effect  whioh  ia  aaid  talM  g|f«i  ^^^ 
ment  by  rirtue  of  the  authority  of  .the.Qpait  wOf 
eery.  There  doea  not  appear  to  hate bawiti^^ 
atiioay  apeaUng,  that  thia  astaamaot  M^ 
executed;  but  thare  can  be  no  donbt  that  ^^ 
Saaftoo,  hating  without  the  oonawit  af  thaaan^«|^ 
a  ward  of  court,  waa  in  contampt^  and  the  «^ 
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poper  (a  power  which  it  conataiiU j  exexolMt)  to  pxevent 
a  pasMn  who  ia  oontempt  had  marded  a  wa<d  of  eoart 
iram  obtaiaiiig  a  peconiazy  benefit  tfazongh  the  marital 
rigbti  which  ha  acqiUNd,  owing  to  the  marriage,  ia  the 
proper^  of  hia  wife.  No  dooht  tlie  power  whloh  the 
ooait  poeeeeacB  of  oommittiQg  bim  for  contempt  gi?es  it 
an  aathocitj  which  is  effeotoal  lor  the  pnrpoee  o( 
enabUng  it  to  compel  him  to  zenonnoe^  bj  meana  of  a 
eetUomenty  those  marital  rights,  oz,  at  all  events,  so  far 
renonnoe  them  as  the  court  thinks  it  proper  to  caU  upon 
him  to  do  so.  As  regaida  the  wazd^  I  hare  heard  no 
autfaoril^  cHed  soppoxting  the  new  that  the  court  has 
ai^  power  to  order  her  to  execute  a  settlement ;  for  if 
it  festoised  eodi  power  it  would  follow  that  it  would 
hasie  power  to  commit  her  for  contempt  in  not  executing 
the  aafctlement  which  it  had  ao  ordmd  her  to  execute. 
No  authority  has  been  produced  to  your  lordship-a 
Homae  supporting  any  muh  view,  and  there  ate  certainly 
dida  of  weight  to  tho  contnary. 

It  seems  to  me  to  be  quite  unneceeeary  to  diaoues  the 
question^  which  has  been  a  good  deal  dbonased  before 
ua»  of  what  power  the  oout  would  have  over  one  of  its 
waida  ia  that  reepaot.  The  eourt.ao  doubt  sanctioned 
thia partioulai ae^Uamanty  ai^zovedite  tensa ;  bat  what 
moce  did  the  oanct  do  than  to  approve  its  tesms  P  No 
dcnht  the  aattlement  waa  parfcatly  valid  and  eiEeotual 
and  binding  so  aa  to  prevent  Charles  Beaton  from 
ftc%niiing  tfan  absolote  zigbti  wbieh  would  otherwise  have 
bean  hie  owing  to  thftmarriage.  But  what  is  contended  is 
thia,  that  the  eettlanent  had^as  regards  Louisa  Christiau 
Senton^  -given  har  a  pow^r  of  dispoeiag  of  her  property 
which  she  oould  not  in  point  of  lair  have  posanssed  or 
mode  eiteotnal  but  lor  the  fact  that  tho  oourt  sanc- 
thmad  this  ^form  of  eonveyanoe.  I  am  at  a  loss  to 
understand  what  authority  the  Court  of  Chancery 
psmiMses  to  mafeae  «  disposition  effectual  which  in  law 
ia  not  and  cannot  be  made  etCectual  at  the  time  at  which 
tho  oonzt  so  sanctiona  the  disposition.  And  therefore  I 
do  not  a^faelf  sujfposa-^I  refuse  to  snppos^^that  the 
Goort  of  Ohanoaqr  intended  to  do  anything  ol  tiie  kind. 
ThwaattlesMat  was  perfectly  effectual,  not  only  aa  regards 
Ghadaa  Sestony  bnt  aa  zegaida  Louisa  Christian  Seaton, 
to  a  viery  o»nsidarabla  extent  even  aa  regards  what 
might  haie  taken  place  with  refazenoe  to  the  reversion - 
wtj  proyeity ;  but  I  do  not  myself  see  any  reason  for 
believing  that  the  Court  of  Chancery  ever  pronounced  or 
Intanded  to  pronounoo  that  it  should  be  effectual  to  Sa- 
pzifm.  Louisa  Christian  Seaton  of  the  rights  which, 
aopoading  to  law,,  she  would  have  possessed  it  the  court 
liad  not  ^ven  its  sanction  to  the  dead.  It  seems  to  ma 
tlmt  by  giMBlDg  its  eanction  to  tho  deed.it  did.not  cause 
the  deed  to  1^  efleotbre  or  efleotual  in  any  other  wsy  or 
to. .any  greate^extont  than  it  would  have  been  effectual 
if.  it  iiad  baen  executed  without  the  sanction  of  the 
coort.  01 400X80 1  am  not  allndiog  here  to  infancy  or 
tlie  qneetion  of  the  disability  of  infanpy. 

X  thaiefase  think  that  the  Oourt  of  OhanncnF  did  not 
by  Ite  intarposition  in  thia  oase  zander  this  deed  more 
eflselQal  to  reoavagr  this  reversionaiy  intettat  than  it 
woald  have  .been  if  tha  Oourt  ot  Chancery  had  not 
intnnpanad  at  all*  No^authoziigr  has  been  cited  to  show 
tlmt  ttia  court  would;  have  had  such  a  ppwer  if  it  had 
pniEBoitadtoaxeieiie  it.  I  do  not  think  that  the  very 
gODoaal  oaiprsesioBa  of  Lord  Haidwicke  in  The  EM  if 
AtdfJniJunuhire  y.  iVtwy  upon  whieh  Iklr.  Jtacten 
nllMl  weitid  establish  that  the  oonzt  pomessed  sooh  a 
ydnmi.  Quite  apart. fcom  that  lean  see  no  gBonnd  for 
thofoontantiow  that  the  court  haa  pnipoxtedto  exaioiBe 
«MMRiolt.paw0fe  or  anthotity« 

TbMt,  asit  aBpems  to  me^.  WDnli£'dis|VMe.o&tiia  whola 
of  tha  ^picstions  ssisliig  upcm  this,  ^pipaal  with  tiie 
cgg^ition  of  the  allogatloa  tDat,.ev«i  if  tha  jettlement 
wgia  not  ozlginally  operatifa  to  pam  tiiis  .znracsionaix 
iatezast,  it  has  newBdbeless  benoiKe  so  by  tha  wit>ieqaegt 
I  of  LesiM^OlirittimLaoaton* 


Three  mattezs  are  relied  on  iu  sopport  of  that  conten- 
tion. First  it  is  said  that  she  reoeived  the  income  whloh 
was  pioYided  for  her  by  a  family  arrangement  made  in 
December  of  the  year  1861,  which  provision  she  was 
only  to  be  entitled  to  in  case  she  married  with  consent; 
that,  having  received  that  provision  from  her  mother,  the 
tenant  for  Ufe,  she  must  be  taken  to  have  received  ft 
upon  the  basis  of  the  settlement  being  a  valid  and  bind- 
ing ono,  and  one  which  would  cover  her  reversioua^ 
intereet.  I  confess  that  I  am  unable  to  follow  the 
reasoning  which  would  suggest  that,  as  a  ground  for 
holding  that  she  is  disentitled  to  the  claim  which  she 
now  makea. 

Tiie  second  point  is  that  on  the  19tfa  of  July,  1873, 
£5,000  was  advanced  for  her  beneUt,  part  of  the  rever- 
sion to  which  she  was  entitled,  and  that  that  sum  of 
£5,000  was  handed  to  the  trustees  and  became  eubject 
to  the  trusts  of  the  settlement.  No  question  arises  here 
with  regard  to  that  A5,000;  she  makes  no  claim  to  it'; 
she  doee  not  insist  that  that  is  not  a  sum  of  monby  well 
settled  and  subject  to  the.  trusts  of  the  settlement.  Bnt 
I  do  not  see  how  the  fact  that  she  and'her  husband  oon- 
enrsed  in  the  Testing  of  that  money  in  the  hands  of  the 
trustees  affects  in  the  least  or  invalidates  her  contention 
that  she  is  now  entitled  to  the  remainder  of  her  interwt, 
whieh  fell  into  possession  only  after  she  became  afime 
sole. 

The  thiid  matter  is  that  on  the  3rd  of  April,  1^75, 
she  ooncuzxed  in  the  appointment  of  new  trustees  of  the 
settlement  and  gave  a  release  to  the  former  trustees. 
That  seems  to  me  enilrrly  consistent  with  her  present 
claim ;  inasmuch  as  the  £5,000  was  well  settled  new 
tEnstees  were  needed  for  tha  £5,0.00,  even  it  that  was 
the  entire  amount  comprised  in  the  settlement,  and  Hbe 
outgoing  trustees  needed  a  release  in  respect  of  their 
dealings  with  the  £5,000. 

With  zegard  to  all  those  three  matters  I  have  this 
further  observation  to  make,  that  they  occurred  during 
the  time  when  Lanisa  Christian  Seaton  wus  a  /mm 
coverf ;  and  if  she  could  Qot  by  deed,  however  solemnly 
exeentatfy  dispose  during  her  coverture  directly  df  her ' 
reversionary  interest,  I  am  quite  at  a  loss  to  undeiatnid 
how,  by  any  estoppel  or  actings  or  otberwtse,  she  oau ' 
indiMctly  be  held  to  have  disposed  of  It. 

One  matter  only  remains.  In  1881  Mn,  Swton 
petitioned  for  a  divorce  from  her  husband,  and  on  the 
14th  of  November,  1982,  a  decree  was  made  kbsiflcrte 
for  a  divorce ;  so  iSiat  from  that  date  no  doubt  she  must 
be  treated  ae  a  single  woman,  and  after  that  date  she' 
unquestionably  had  power  to  dispose  as  fully  of  bar 
rciversionary  interest  as  if  sho  had  never  been  married  ; 
and  if  she  has  done  any  act  since  that  date  which  has 
validly  disposed  of  that  interest,  no  doubt  she  'has ' 
daprivod  hesself  of  the  right  to  moke  the  claim  which 
she  now  insists  upon.  The  appellants  rely  upon  tftie 
petition. which  she  pzesantady  aftez  her  divorce,  to  the 
Bivoroa  Oourt  on  the  S(3zd  of  November,  1882,  and  on . 
the  ordec  ifhioh  was  made  upon  it  on  the  let  of  Majy 
1S83. 

It  iippeais  that  prior  to  her  petttiou  for .  a  dlvoroe 
she  had  obtained*  a  Judicial  separation  from  her 
hasbandK  and  in  11B79  an  order  had  been  madb  ftr 
the  p^rnunt  to  Himof  a  sumof  £100  a  year  out  of  her 
income.  After  the  divorce  had  Jasen.  obtained,  sbe  fUetf 
a  petition,  containing,  three  ^pr^yezs;.  the  first,  that  stall, 
m^t  no  longer  be  required' to  make  that  payment' of 
£100  a  year-HOiat  tha  ozdto  for  it  might  t>e  disdiaigei  ; 
tha  seowdff  .that  he  migjiit  baordaredto  oontribute  towatda 
|tha»8U|mortof'liezBAK  and  tha  children:  and' the  third- 
that  his  power  of  appdatment,  whidh  he  ppssenatf 
Joinfti:  with  her  undar  tha  dead  of  settleriien^  might  ba 
qut  aUvCnd  ta  Tha  matter^was  referred  to  tne  re^stiar 
of  tbe  DivozpcCoiu^  tod  he  zfported  that,  lookinif  ta 
tbp  inooma  wliioh  she  poesssseft  and  to  the  inoomis 
w^i^b  tho  hiuibMiA  jffmmtAf^  there  was^  no  gzoaBi(t  fbr 
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an  order  for  the  payment  bj  him  to  her  for  her  snpport, 
bnt  that  he  oDgbt  to  eontribate  to  the  maintenance  of 
two  of  hii  children.  Upon  that  an  order  waa  made  by 
the  Divorce  Court  discharging  the  order  for  the  payment 
of  £100  a  year  to  him,  requiring  him  to  pay  2125  a  year 
towards  the  maintenance  of  his  children,  and  depriftng 
him  of  the  power  which  he  possessed  Jointly  with  her 
of  appointing  under  the  deed  of  settlement. 

That,  so  far  as  I  know,  is  the  only  transaction  to 
which  this  lady  was  a  party,  subsequently  to  the  time 
when  she  is  to  be  treated  as  a /erne  «oZ«,  which  has  been 
relied  upon  as  showing  that  she  is  now  bound  by  the 
settlement  and  disposition  which  she  made  with  regard 
to  this  property  which  came  into  possession  in  1886.  It 
ia  put  first  as  an  acquiescence  in,  or  confirmation  of,  the 
settlement.  I  cannot  understand  how  any  acquiescence 
or  confirmation  could  at  that  time  be  effectual  which 
did  not  amount  to  an  actual  disposition  of  the 
property.  It  was  property  which  at  that  time  was  hers, 
and  undisposed  of;  and  I  do  not  see  how  the  steps 
which  she  then  took  amounted  in  any  way  to  a  disposi- 
tion of  it  by  her  as  effectual  as  if  she  had  actually 
assigned  it  by  deed  to  the  trustees  under  the  settle- 
ment 

Nor  do  I  think  it  can  be  established  that  there  has 
been  any  estoppel  against  her.  At  that  time  no  donbt, 
so  far  as  any  disability  was  ooncemed,  it  was  at  an  end ; 
and  if  it  could  be  shown  that  she  had  so  acted  or  made 
such  representations  with  reference  to  the  existence  of 
this  settlement  and  its  application  to  this  refersionary 
interest  as  to  lead  other  persons  to  act  upon  the  faith 
that  the  settlement  then  ooTcred  it»  so  that  they  would 
be  prejudiced  in  case  it  did  not  co?er  it,  she  no  doubt 
might  be  estopped  from  denying  that  the  settlement 
coTered  the  reversionary  interest.  Bnt  it  is  impossible 
to  say  that  the  application  to  the  Di?oroe  Oourt  had 
any  such  effect.  Whom  did  it  prejudice  P  Who  relied 
upon  the  representations  P  And,  further,  how  can  they 
be  construed  as  representations  at  all  that  the  re?er- 
sionary  interest  was  included  in,  and  effectually  dealt 
with,  by  the  settlement  which  was  referred  to  P  The 
settlement  existed,  and  was  eflectlTe  and  operatife,  even 
if  it  did  not  touch  this  leTersionary  interest  at  i^  I 
cannot  see  that  she  did  anything  mure  than  bring  before 
the  oourt  the  settlement ;  and  the  court  must  be  pre- 
sumed to  hare  known  that  the  settlement  would  only  be 
effectual  as  far  as  regarded  an  interest  which  a  married 
woman  was  capable  cf  disposing  of. 

On  all  these  grounds  I  think  that  the  Judgment  of 
the  court  below  was  right,  and  I  moTC  your  lordships 
that  it  be  afflrmed,  and  the  appeal  dismissed,  with 


Lord  Watson.— I  am  of  the  same  opinion,  and  I 
agree  with  eyery  one  of  the  obterrations  which  haTe 
been  made  upon  the  detailB  of  this  case  by  my  noble  and 
leamed  friend.  The  respondents  do  not  admit  that 
Krs.  Beaton's  marriage  settlement  is  within  the  pro- 
visions of  the  Act  18  ft  19  Vict  c  43,  and,  seeing  that 
we  have  not  heard  their  counsel,  I  refrain  from  ex- 
pressing any  opinion  on  the  point  decided  by  the  Oourt 
of  Appeal  in  In  re  Sampion  and  WalL  But  I  am  of 
opinion,  with  your  lordships,  that  the  sole  object  and 
effect  of  the  Act  of  1855  is  to  remoTe  disabilities  arising 
from  non-agCi  and  that  it  does  not  give  a  minor  lady  the 
capacity,  during  her  oovarture,  to  bind  her  reyersionary 
estate  which  an  adult  wife  does  not  possess.  In  that 
Tiew  the  proTisiona  of  the  Act,  assuming  that  they  do 
apply  to  the  settlement  in  question,  oannot  aid  the 
appellants'  oase. 

It  was  argued,  howcTCr,  by  Mr.  Marten  that  the  fact 
of  the  settlement  being  executed  with  the  sanction  of 
the  Oouxt  of  Ohancery  was  of  itself  sufficient  to  give 
efficacy  to  Mrs.  Beaton's  assignment  of  her  interests  in 
icvezsion— in  other  words,  that  the  oourt  meant  to  giro, 


and  actually  did  give,  the  minor  a  power  whieh  the  hw 
denies  to  married  women.  I  venture  to  doabt  whetlwr 
the  Oourt  of  Ohancery  is  possessed  of  any  tneh  Jariidie- 
tion  ;  but  it  is  needless  to  oonrider  that  point,  beoanisT 
am  satisfied  that  in  the  present  oase  the  ooort  meidy 
interfered  for  the  protestioa  of  its  ward,  and  intended 
that  the  settlement  of  which  it  approted  should  tske 
effect  according  to  its  ordinaij  legal  eonstraction,  Joit 
as  if  it  had  l>een  executed  by  a  lady  of  fall  age  duing 
the  subsistence  of  her  marriage. 

The  appellants  lastly  contended  that  Mrs.  Beaton  bn 
elected  to  abide  by  the  settlement,  or,  at  least,  hii 
estopped  herself  from  claiming  against  it.  It  appesn  fo 
me  to  be  unnecessary  to  discuss  the  reletancy  of  tb 
argument  which  was  addressed  to  us  in  support  of  tkw 
pleas,  because  there  are  really  no  facts  in  tbs  cm 
which  can  support  them. 

I  haTe  only  to  odd  that  I  entirely  concur  In  ths  sbit 
and  exhausti?e  Judgments  deli?ered  in  thii  oaselDftt 
Oourt  of  Appeal. 

Lord  FiTsosEALn. — This  appeal  presents  two  impori* 
ant  questions  of  oonstrnction  arising  on  the  1st  Mdta 
of  the  Infants'  Settlement  Aot  (18  &  19  Vict  c  4A 

The  first  question  is  whether  the  decision  hi  a  R 
Sampson  and  Wall  on  the  1st  section  is  correct  U 
not  necessary  for  the  House  to  oxpreas  any  opioioia 
that  case  so  far  as  relates  to  that  port  of  the  dedAt 
which  is  represented  by  the  judgment  of  Lord  Seltei» 
It  may  be  a  useful  deoision,  and  certainly  pats  s  lOT 
wide  and  benefolent  oonstrnction  on  the  statate;M 
we  leaTe  that  case  as  we  find  it 

The  second  question  is  whether  the  Ist  seotisnicit 
further  than  to  release  the  infant  wife  from  ths  dh- 
ability  of  infancy. 

This  question  was  so  fully  treated  in  the  JadgoMt  d 
the  Oourt  of  Appeal,  and  now  by  Lord  Her8ohdl,thitI 
do  not  find  it  necessary  to  say  more  than  that  I  idopt 
the  Judgment  of  the  Oourt  of  Appeal,  which  hss bn 
now  accepted  and  approfed  of  by  my  noUe  and  Umd 
friend.  But  that  leaves  untouched  the  disability  Mh 
from  the  coTcrture  ol  Louisa  Beaton,  which  oonld  sdr 
be  remoired,  as  to  the  property  in  question,  l^aM 
executed  and  acknowledged  nndor  the  provisions  of  tti 
Act  known  as  Malins'  Aot,  if  that  Aot  applied  to  tlii 
cose. 

Then  comes  the  question  which  Lord  Otins  flv 
states  in   Codrlngton  ▼•   Oodrinsiton,  24  W.  &  M 
L.  B.  7  H.  L.  854.     That,   it  is  true,  was  s «« 
of    election,    but   he   puts   it   thus :— '<  It  ii  9* 
true,    as   far  as  the  appellant"    (that  is  tbs  viW 
"was  oonoemed,  the  settlement  was  ineflEsctiie''  ' 
may  obserre  that  it  waa  a  settlement  of  two  ttA 
one   of   which    was   her   rerersionary   estate^  ^»^ 
rupees,  and  she  had  to  elect.    He  says: — ^Sbebsdl 
in  her  power  when  discovert  to  repudiate "  the  i^ 
'  ment  of  it,  **  and  to  stand  on  her  original  righti^  or  ike 
had  it  in  her  power  to  ratify  and  oonflrm "  tfaei^ 
ment    We  must  bear  in  mind  that  this  aettlsBMstig 
before  us,  so  far  as  it  relatea  to  the  revenioDaiy  Ib^ 
of  the  minor  wife  in  her  share  of  the  penonai  M»  " 
her  father,  to  use  the  words  of  Lord  Mansfield,  bsdtf 
operation.    The  inetiument  waa  not  void  or  inopgw^ 
for  all  purposes.    It  bound  the  huaboad  and  Ui  ■»■ 
rights,  but  as  to  her  it  waa  ineffective.    I  assnsMfc"| 
preaent  that  though  the  settlement  waa  unqaoitiosilv 
void  as  against  the  infant  wife  so  far  as  it  dsstt  ^ 
her  reversionary  estate,  yet  that  ahe  m%fat^«k**| 
became  discovert,  adopt  and  oonfirm  it.    I  do  >^ JfT 
the  proposition,  but  assume  it.    But  the  acts  of  o*^ 
mation  relied  on  must  be  dear  and  uneqnifoosl  ^^ 
character,  amounting  in  some  shape  to  a  S^JvT 
right,  and  have  taken  place  when  she  bad  a  fliO  '''*^ 
ledge  of  her  poaition  and  of  her  rights.  ^ 

Mr.  Marten  urged  that  sho  had  knoiMg*  ^* 
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•ettlemenft  and  mnit  be  taken  to  have  been  aware  that 

it  was»  as  to  her»  inopeiatf ve,  and  that  she  had  a  leg^l 

light  to  npndiate  and  put  it  adde.    That  la  to  eay*  she 

mnst  be  taken  to  have  had  in  her  mental  view  the 

aolutlon  of  the  difflonlties  which  pazzled  and  milled 

the  Yioe^Ohanoellorf  which  oconpied  ao  mnoh  of  the 

time  of  the  Ooort  of  Appeal,  and  are  now  brought  np  to 

thia  Honae  for  final  dedalon.    It  ia  tme  that  one  of  tbe 

maxima  of  the  law  ia  IgnoranUa  jurU  nan  excusat. 

Hr.  Varten  did  not  ao  put  it  in  terma,  bnt  hia  argument 

amounted  to  and  waa  baaed  on  that.    The  true  meaning 

of  that  maxim  ia  that  partiea  cannot  exouae  themselTea 

from  liability  for  all  oiril  or  criminal  oonaequenoea  of 

their  acta  by  alleging  ignorance  of  the  law»  bat  there  ia 

ao  preaumption  that  partiea  muat  be  taken  to  know  all 

the  legal  conaeqnencea  of    their    acta»  and  aapedally 

where  difficult  queationa  of  law  or  of  the  practice  of 

the  court  are  iuTolved.    Lord  Weatbury,  in  Spread  t. 

Morgan,  11  H.  h.  Oaa.  688,  13  W.  B.  H.  L.  Dig.  6, 

dealing  with  a  queation  of  election,  thua  puta  it :  "  It  ia 

tme,  aa  a  general  propoaition,  that  knowledge  of  the 

law  muat  be  imputed  to  every  peraon,  but  it  would  be 

too  much  to  impute  knowledge  of  thia  rule  of  equity  " 

(che  rule  which  appliea  to  election),  '*  aa  a  queation  of 

intention  impliea  knowledge."    So  here,  whether  you 

call  it  confirmation,  ratification,  or  acquieacence,  the  act 

relied  on  muat  ha?e  taken  place  with  full  and  complete 

knowledge.      Mra.  Beaton    did   not  become  diacorert 

unto  the  Judgment  of  the  Birorce  Oourt  for  the  diaao- 

lution  of  the  marriage  became  abaolute  on  the  14th  of 

Nofcmber,  1882|  and  her  acta  of  confirmation  (if  any) 

muat  be  looked  for  after  that  date.    Mr.  WiUdnaon 

admitted,  in  anawer  to  a  queation  put  to  him,  that  there 

waa  bnt  one  auch  act— tIb.,  the  petition  to  the  Divorce 

Court  of  the  S3rd  of  NoTember,  1882.    That  petition 

neceaaarfly  redtea  aome  of  the  antecedent  mattera,  in- 

oluding  portiona  of  the  aettlement,  and  praya  for  the 

rariation  of  the  aettlement  by  the  extinction  of  certain 

powera  of  appointment  and  intereata  reaeryed  to  the 

knaband,  and  the  reat  relatea  to  an  order  on  him  to 

eontribate  to  the  aupport  of  the  children.    I  entirely 

oonoor  with  my  noble  and  learned  frienda  that  there  ia 

notbing  hi  that  petition  or  in  the  report  or  order  on  it 

wbioh  can  reaaonably  and  fairly  be  taken  aa  a  conflrma^ 

fion  bjr  Louiaa  Beaton  of  the  aettlement  ao  far  aa  it 

related  to  her  reyeraionary  intereat   in   the   fund  in 

queation. 

Xiord  MAGNAOHTaK. — I  am  anrpriaed  that  the  partiea 
who  were  unaucoeaaful  in  the  Oourt  of  Appeal  ahould 
haTe  thought  it  expedient  to  come  to  your  lordahipa' 
Hooae.  To  my  mind  there  ncTor  waa  a  plainer  caae  or 
ooe  depending  more  entirely  on  elementary  principlea. 

Under  her  f  ather'a  will  Mra.  Beaton  become  entitled  to 

a  abare  of  peraonalty,  not  given  for  her  aeparate  uae,  and 

expectant  on  her  mother'a  death.    Her  mother  is  dead, 

and  ahe  now  aaka  for  ao  much  of  her  ahare  aa  remaina 

nnpald.    The  anawer  ia,  ''The  fund  ia  no  longer  here; 

it  haa  been  aaaigned  to  other  peraona  and  theira  ia  the 

hand  to  receive  it"    We  turn  to  the  aaaignment.    It  ia 

an  aaaignment  executed  by  Mra.  Beaton  and  by  her  late 

bnabaad  at  a  time  when  tbe  fund  waa  reveraionary  and 

the  mazriage  atill  aubaiattng.    The  aaaignment  of  the 

hnaband  ia  inoperative  becauaehe  did  not  reduce  the 

fond  into  poaaeaaion  during  coverture.    Aa  the  lady  waa 

amder  the  diaabllity  of  coverture,  to  aay  notbing  of  the 

diaability  of  infancy,  the  aaaignment  purporting  to  be 

made  by  her  ia  wholly  inoperative  unleaa  it  can  be  ahown 

that  under  aome  atatate  Mra.  Seaton'a  aaaignment  had 

an  efficacy  which  it  would  not  otherwiae  have  poaaeaaed. 

Ja  there  any  auch  atatate  f    The  appellanta  aay  there  i% 

and  they  rely  on  the  Infanta*  Bettlementa  Act.     I  quite 

agree  with  what  haa  been  aaid  by  my  noble  and  learned 

iriend,   that   the   diiability   of   infancy   ia    the    only 

diiabUity  with  which  that  Act  deala. 


The  appellanta  certainly  treat  that  Act  in  a  veiy 
aingular  manner. 

They  cut  the  principal  aection  in  two  and  daaire  to 
avdl  themaelfca  of  the  flrat  part  of  the  mutilated  aection 
which  they  cdnceive  to  be  more  favourable  to  themi 
without  waiting  for  the  qualification  or  explanation 
which  finda  ita  appropriate  place  at  the  end  of  the 
aection.  That  ia  a  aingular  way  of  conatruing  an  Act  of 
Parliament. 

But  the  moat  aingular  thing  about  thia  argument  waa 
that  the  appellanta  adopt  the  part  of  the  firat  aection 
which  ia  not  relevant  to  the  present  queation,  and  reject 
that  part  which  ia  relevant.  Mra.  Beaton'a  application 
is  made  in  the  adminiatratton  auit.  In  that  auit  the 
oourt  haa  nothing  to  do  with  the  tru^ta  of  derivative 
aettlementa.  The  only  queation  waa,  whoae  ia  the  proper 
hand  to  give  a  receipt  ?  It  ia  on  the  aaaignment  con. 
tained  in  the  aettlement^  not  on  the  aetttament  apart 
from  the  aaaignment,  that  the  appellanta  are  compelled 
to  rely ;  and  if  there  had  been  any  diflEarent  inference  to 
be  drawn  from  the  language  of  the  firat  part  of  the 
aection  from  that  to  be  drawn  from  the  language  of  the 
aecond  part  (which  in  my  opinion  there  ia  not)  It  ia  the 
aecond  part,  not  the  firat,  which  ia  applicable  in  the 
preaent  caae. 

Then  it  waa  aaid  that  Mra.  Beaton  haa  confirmed  the 
aettiement.  The  alleged  acta  of  confirmation  which  are 
aaid  to  have  taken  place  during  the  oovertuce  may  be 
left  out  of  conaideration.  It  would  not  have  bettered 
the  appellant'a  caae  if  Mra.  Beaton  had  re-executed  thia 
aettlement  every  day  during  her  coverture.  What  did 
Mra.  Beaton  do  after  coverture?  She  applied  to  the 
Divorce  Court.  In  her  application  ahe  atated  the  aettle- 
ment perfectly  correctiy.  The  only  thing  ahe  omitted 
to  do,  which  it  can  be  auggeated  ahe  did  not  do  waa  thia  : 
ahe  did  not  attempt  to  inatruct  the  Divorce  Oourt  on  an 
elementary  pohxt  of  equity  law.  It  would  have  been 
irrelevant,  if  nut  impertinent^  to  have  done  ao. 

I  take  leave  to  aay  that  if  thia  lady  had  filed  a  bill  to 
execute  tbe  truata  of  thia  aettiement  it  would  not  have 
bound  her  aa  regarda  tbe  property  not  actually  paid  over 
to  the  truateea.  There  waa  a  aettlement.  It  waa  a 
perfectly  good  aettiement  ao  f ar  aa  related  to  property 
reduced  into  poaaeaaion  during  coverture. 

It  muat  be  borne  in  mind  that  there  ia  no  queation 
here  of  election.  The  huaband  aettied  notbing.  Tbe 
wife  waa  entitled  to  repudiate  the  aettiement  which  ia 
aaid  to  be  here  when  ahe  became  diaooverf:.  By  ao  doing 
ahe  diaappointed  no  one  who  had  contributed  to  the 
aettlement  Bhe  raiaed  no  queation  of  election.  To  con- 
firm the  aettiement  (if  that  be  the  proper  expreaaion)  it 
would  have  been  neoeaaary  for  her  to  have  made  a  new 
gift.  Until  a  gift  be  actually  perfected,  the  donor  may 
withdraw. 

In  the  particular  circumatancea  of  thia  caae  I  do  not 
aee  how  tbe  lady  could  have  bound  beraelf  unleaa  ahe 
had  actually  aaaigned  her  property,  or  tbe  property  had 
been  actually  placed  by  her  or  with  her  conaent  in  the 
handa  of  the  truateea,  or  ahe  had  done  aome  act  which 
would  eatop  her  from  claimhig  the  fund  which  waa  in 
truth  her  own. 

On  theae  grounda  I  entirely  concur  in  the  motion 
which  haa  been  made. 

Order  appealed  from  affirmed  and  appeal  dUmiued 
with  coats. 

Bolicitora  for  the  appellant,  Haiden^  Woodufard^ 
McLeod,  A  Blyth. 

BoUdtora  for  tbe  reapondent,  ParhU  <b  Co, 


870 


THE  WKBELT  BfiPORTXR.  ui^u^iaas.]   YoLXXXVl. 


BWIni  6P  lidftiM* 


3iaBa#i 


^i 


From  0.  A* 

JSfMigenoi — Injury  to  pmaenffer  in  public  oonveyanGd — 
in/iify  due  patUy  io  tTtase  in  charge  of  the  conveyance 
'^Doctrine  of  idenUficaUon  o/pcuienger  with  those  in 
charge — Ship — OoUiiion — Actions  under  Lord  Vamp- 
leWe  Act  in  Admiralty  Division-^udicaiure  Act, 
1873,  «.  25,  iuh*eedion  9. 

A  paumggf  in  u  pMia  cenveyanee  who  reainea  an 
infufy  ie  not  depriwed  of  hie  remedy  by  reaeon  of  ihe 
€mi6rilmtory  negUgenee  of  liloM  in  eh»rge  of  the  oon- 
Myoffep.  Bop  where  thi&re  hae  Jleen  a  tMlMm  httufeen 
1100  Mpe^  canMhatory  negUgemee  on  the  part  ef  ihoei  in 
ekaitgi  of  the  em  Aip  ie  nd  difen6e  tb  an  aehan  Irought 
ihukr  Lord  OamphdFe  AcMhy  ihe  repteeentoHvee  of  one 
of  ^  pamengere  agoimstthe  oumeta  of  ihe  ether  tikip* 

lOwMBOod  «.  "Brfma,  9  0.1k  115,  and  ktwuttoag  v. 
iMtoe^ftB  and  Torfcihite  BtMmeif  Oo.>  88  W.  &  896, 
X»  B.  18  EtB.  47,  overruled, 

Thk  aiBtmiraliy  rule  ob  to  JeM  UMUiy  for  foM 
mgligenee  doee  not  apply^to  aetimie  hrau^  under  Lard 
OampbelPe  Act  for  damagee  arieing  out  of  a  eelUeiom 
mMmm  tUfo  ehipOk 

Debiaim  of  the  Oowi  of  A^jpeid  {reportedSB  W.  B. 
814, 18  P.  D.  88)  ajfimud. 

ttla  was  aa  appeal  from  a  ikeMfm  of  the  Ootirt  of 
J^gpeBi  (Lotd  Baher,  tf.IL,  iindley  aad  Lopn,  Ii«JJ.)» 
rapoftKd  as  The  Bemina  {No.  8),  35  W.  B.  314,  18  P. 
D,  5C(,  rereniBg  adadaionof  Butt,  J.,  veported  34  W.B. 
595, 11  P.  B.  31. 

.  In  September,  1884,  a  odDision  ooooxred  between  The 
Bemina  and  The  Buehire,  in  ooneeqvenoe  of  wtkfob  Ann- 
itroiig  and  Toeg,  of  The  Bueftire,  were  drowned.  The 
aoddenC  was  caused  by  the  Joint  faoltof  the  masters  and 
orews  of  both  Tsssels.  Annctroog  and  Toeg  liad  nothing 
to  do  with  the  na?lgatlon  of  their  Teasel. 

The  aetions  were  brought  by  the  personal  representa- 
tifes  under  Lord  Campbell's  Act. 

Dee.  8,  9.— fiUr  IT.  PMnimoreQ.O.f  $md  J,  O.  Mamee^ 
for  the  appellants,  relied  on  Therogoodyf*  Bryem,  8  0.  B. 
115,  and  refenred  to  the  Ibllowing  oaaeaZ'^Vanderplanh 
yn  MiUer^Uoo.  ft  M.  169;  Biidge  ▼.  Orand  Jmnetion 
MaUuMty  Co.,  8  M.  ft  W.  844 ;  &ghy  t.  Sewiti,  5  Bz. 
340 ;  OreenHand  r.  OhapUn^  5  Bz.  848 ;  The  MHan^ 
lamhf  388,  10  W.  B.  Ada»  Pig.  86 ;  Atmatrong  r. 
Lamaihire  and  TcrkeMte  BofUuHxy  Oo^  83  W.  B.  895, 
Zi.  B.  10  Bz.  47 ;  OhUd  ▼.  Beam.  83  W.  B.  864»  U  B. 
9  Bz.  176 ;  Waite  t.  JffoM^Eaatem  BaUtoay  Oo.y  7 
W.  B.  811,  B.  B.  ft  B.  719 ;  Mooney  t.  Hudeon  River 
BaUroad  Co.,  38  Kew  York  Sap.  Court  Bsp.  548 ; 
JEMntafl  T.  DuMin  Bifrt  and  JDoeke  Boards  Ir.  Bep.  7 
C.  Im  518;  Lodshart  t.  Liehtanthaler,  46  Penn.  151  t 
Ldme  ▼.  EmkeU,  9  Datls  Sup.  CouM  (U.  B.)  366. 

BuekniO.  Q.O.  [A.  0.  Nekon  with  him),  for  the 
respondents,  referred  to  Adame  t.  Otaegow  and  South' 
JFeitem  Bailway  Go,,  3  Cbuft  Sess.  Oas.,  4th  series, 
815;  OhaHeired  MeroauMe  Bank  of  India  t.  Aether- 
lande  India  Steam  Navigation  (To*,  31  W.  B.  445, 10 
Q.  B.  B.  581 ;  Wahaeh,  St.  Louies  and  Pacific  Bailway 
Co.  ▼.  ShaOM,  44  Am.  B»pi  791;  Borough  ef  Oartieie 
T.  Brisbane,  57  Am.  Bep.  488. 

J.  &.  Bamee  veplied. 

Feb.  84. — ^Lord  HaascKBLL. — ^This  appeal  arises  upon 
a  special  case  stated  in  actions  in  wfaMi  tha  respondents 
are  plaintUb.  They  are  both  actions  brought  uuder 
Lord  Campbell's  Act  to  recoTer  damagee  against  the 
appellants  for  the  loss  sustained  owing  to  the  deaths  of 

(a.)  Beportedl^C.G.NAraETBOLL0Pa,£Bq.,Barrister- 
at*Law. 


therpeieonaof  Hheaa  thu  sea^cbdenls  sb«  thiyaiM 
representatttes';  asill  ft  is.  aUogsd  that  tfacf  kitlUr 
Mfes  UHoilgh.  UMBegU^iBBe  oC  th^afpeltailk 

Th«  appeBaais  eab  ft#  owaars  of  the  stalsrilp 
Bemina^  betwsta  wUdh  ▼eesel  and  the  it«Ml0|^ 
BttsMreacoBifliantdokplaos;  which  Mto  thsJaiof 
fifteen  pesaons  who  ware  on  boaid  the  hiHet  vnaL  U 
ie  admitted  that  the  csllUon  was  catt*d  by  tboirikv 
default  of  thesaaates  and  csa«ro<  both  leMeb.  I.1L 
AnnstBongy  whose  adaslniltraiids  ona  ef  the  rafnl- 
ents  ii,  was  •  nMombeK  of  tiM  craw  of  2*^  BeOm^U 
had  nothing  to  do  with  its  cMeless  narigatisa.  X.  i 
Toeg^  of  whoaa  tl*  dthar  leipundeflt  to 
was  a  passenger  bn  board  The  BuMrV, 

The  ^uestioii  arises  whatiier,  undet  these 
stanbesi  the  appaUantS  arer  liaUe.  The 
ha?hig^  as  the|r  admit,  bean  guil^  of  negU^iMe  tna 
iriliieh  the  respondents  hxf  adlferad  leas,  a  prMfak 
oaso  ef  liability  is  made  oat  against  tieai.  Hav* 
th(7  defend  thenMStresP  The|r  d»nDtallflgsflMlfli« 
whom  tba  wispesiionts  Tqptessnt  were  penoaallygiMr 
of  nsgHgenba  which  ocntigwted  to  the  aoMaak  V% 
again,  do  the^allegD  that  them  was  amtrihutoiy  m^ 
gsnoe  en  the  pnrtr off  any  third pesaon  standdigianAa 
bgal  MtatiHi toMlrds thedananNi  men aa  te ssanAi 
acts  o<  that  tUsd  pssson,  oti  ptteciples  wsU  ssHMh 
onrksr,  to  ba  MgltfdeA  ar  tlwlr  nota^as^  ag.»tksHb> 
tlon  of  analw andsewanty  or  wmf Injer  anfl  agsat atet 
within  the  aCDfto  of  his  aUttoillgr.  But  tbej  riAM 
def  enas  eidal  j  up^  thto  ground  tknt  Aese  wfai  W 
tefigatfagtbevesasftin  wfaidbthadbouasuJ  aHli  aweMl 
eanied  were  guiltj  <tf  ne^^iganne,  without  wUA  Ito 
disaster  would  not  haw  oooursad.  In  aupportaf  tto 
pBopoaltEon  that  this  eatafalishea  a  dalhnae  tfav  ^ 
wpMi  the  teaaotTh&rog$od^w.Bria»i,iMckwmMMtf 
does  support  thsir  eanlentloill  Thie  esse  wm  teM 
as  long  ago  as  1849» and  has  boon  fcUowed  iinni 
other  c«Ms;  bnt  though  it  wua  earlgr  SDbffls^  ^ 
adTcrse  aritidsm,  it  has  n«?er  coma  fot  lofiiioa  bitont 
Court  ef  Appeal  until  the  present oaearfon.  Thstsite 
was  ono  brou^t  under  lM>id  Oampbaira  Act  agaiadlto 
owner  of  an  omnibus  Hf  which  the  deeesssd  owi  m 
run  ofw  and  kflled.  Tho  oasnibn  hi  which  ho  toi 
been  carried  had  set  himddwn  in  liM  nOMk  d 
theroadineteadof  diawinguptotiie  fesib,  and  hefiat 
he  could  get  out  of  tbe  way  ha  waa  -run  oiertf  ll» 
defendant's  omnibus,  which  was  coming  slong  sK  m 
rapid  a  pace  to  be  able  to  pull  up.  The  lesmei  Jsip 
ditected  the  jtsiy  thM  «Mf  they  ware  of  cptaiDa  m 
want  of  eafo  on  the  putt  of  Bariet^s  oamibas  is  ut 
diawldg  up  to  tfalB  fcssb  to  put  the  dgcsaewd  dsna,  a 
anjwantcddara  on  the  past  of  the  dsassmil  htoatt 
had  beiNi  aondnaiua  to  thelqjuqr,  in  eBhsr  of  iton 
eaaas,nntwilbsianiBng  ftie  AfeaieAt,  bf  her  sonait» 
had  been  guBiy  of  neg|iganea»  thairtaidistmaitboftr 
dalsrtdttit."  XhaJurygawaaVasdMforttadslBaii^ 
and  thequsatian  was  then  miaBd^on  aiotolwsafr 
trial  on  thagwund  ol  mtodlrectlota^  wkslfass  theisSig 
of  the  learned  Judge  was  right.    The  aowt  hsid  thst  i 


It  to  nacflb— yto 
Whtoh  thto   aandasl 
said  :^<*  li  apftasB  to  me  timt; 
bf  sslealing  the  paattadlar 

tha 


thatil  an^itt^qr  results -from  thebna8M«>B0  ho  n^ 

bacansidtossdafattyto*il.    In  otfast  woods,  tfaopnif 
gar  to  softo  iddniilM  wifb  tlM^a*ri^pa  in  wtfflh  to  h 

twtellfaifl^  that  taant  of  aahh  of  the  dslser  adi  to< 
dsfenae  of  the  tfiifee  of  the  aanriaJea  #htoh  Ai^f 


oaused  the  acsiddnt."  Maultf  and  V^a.^-  ,^ 
JJ.,  atoo  dwelt  upon  thto  ?law  ef  tlieidentiflsslifla<'* 
passsngerwith  tha  driver  of  the  fehtoie  in  whM^^ 
being  aarried.  Tke  foraMr  thus  iapwssed  htoas^ 
"I  incline  to  think  thit  for  thtoauqMsaaoda^ 
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am  die  «BMid«ei  «r  fiwtiiM  wMh«li«4rifOT  of  the 
«Mlltta  dft  iMih  he  irdMleiflj^eetflie  •  p«M«gei(« 
MtrlUttteM^iUfeiMeiof  the  AabMl  wm  fthe  aegl^ieaQe 
4lHt»  jiweiii.'^  Veijrhea  WUiMiet  J.«  eeM:-^<I 
b^lBV  lhie(0atoM»^4DMAieM4 
niefliwHitH^ 

Wllh  tfte  tMWt  jeipeot  fotltfieee^Maiiiii^  )od«Mi  I 
mart  Mj  fhet  I  em  unable  to  oomprohend  thi«  dpeMae 
if  aAirftiiMioiil9lMi«feMithe^lir#<»>nh«tte«L  In 
utteMlue  ifi  the  pM«igev  hf  »fnmo'Htage  eeeeh»  hew 
eriMteannUe  Mwnlf  eC  tto  eeeoewMMien  eftocsdedl 
hrtt^iUttiOad  vltii  lb»  MferP  The  kmutA  Judges 
~  If  net  uMBtt  to  eiMeet  (thlM^  imne  ef  the 
*em  ie  hM  thet  leoae^nMlfen) 
if  eo  lelr  idtfntliMiirWi  the  dciter 
thetitti^nfteKpnetof  ithe  MteirivoiM  tender  thfrlerMf 
Mia  «e  thM  ptawoe^  lajvied  h|y  tt.  I  jpreemn^  thet 
Ihey  «il  np^«?«  melM  Ihet  fthe^ltaMAoitfw  U  eo  oen- 
jilrttinflttD  pmliuuHhupwBimiit  inm  mmfmm^m  wf  inirt 
tiM  drnm^Bwrntt^;  'theufh,  H^  tH^ligMe  oC^heowner'a 
iiingiiiytofcb  wiHiM^iWidMiiiitnuoe  el  th^ptwengir." 
ei  «lie  "hiMt  'be  eeMHIeiid«|p«l^''  *>  their  aegU- 
,  ft  kcwt  flHqr  t*«e*'Whr ^<ee«U  not  Im  •  hot  te 
in  ehtfrti  «i^te  ie  1  oin  Miflihe  id^l- 
«e  %n  eSeotielft  4Mt7  t»  thif  eitant  -of 
iMJ^^iiiilliii  femta  i^heeeieeciNnlilMeheenigii^lF 
~  bf  ttM  alMgetion  nf 
I  p«lt  el  t 
ithe^ML  th 
thn  "eentdhhiof  tw^ltoinnn  ^f  the 


SoftrthO' 


bn  deteffi 


diiver  of  the  Tebide  wee  a  defence  es  .emiUiit  the.pee- 
■■^iii^fcwilliiiiitf  iiiwiHiir  <iiinoiiief>  Ite  e^  thetfi  ft  ia 
n  jylinii  btoewe  «he  |Miii^<i'  is  idMttted  vith  th^ 
»  beg'thtf  qmHi^n^  nbm  it  is  not 
i  lemlte*  jwiiii  en j  iMwag 
fliMti^iiiftMffHa  fli  lenr^ethne  «li9rolhep^  efleet  then  to 
■tliiifr<rfenpi»  A^^mBM^oi  ^hkft»VMi4he  wmj 
TvpetMUbntinir  nodenhtW  ao  bouia 
br  thtt  lagei  ikMkm  U  ^\^h  thasr  ^iMnd^ 
tiiBwilB  ef  iatte  vnar  her  vafoiriM  hj  the 
to  other,  Btit^heiMliilion  between 
in  a  fnbtt)  vefaiele  m^  the  deieer  of  it 
H  nottaAeh  ae  ie  taimHkkk  angr  of  th« 
■int  Buttjariiu  hi  irtrielt  the  net  el  ■one  vea  U 
in  Inir  at  tbe«ot«of  ranethan 

IfftMaiow«»the  other  renwae:ghntn  lor  the  Jndci- 
neaot  tn  Jhofayewl  t,  Saynn.  Mailde^  j;.«ehBF8;— "Oa 
ttefpaat-nf  thn  plainliil  it leeagfeattf  that n  pwaaagtr 
in m pnhNe  deneolande  hei  nd  oanttol  oanf -thedfiver* 
Bat  I  think  that  eatant  with  pMlpcMf 'be«aUl  He 
a  ooaitaefl  .vilh  Hm  ovOety  ^fhdBi»  bf  hia 
it»  the  dtimr,  he  empin^e  to  daife  hhn.  If  he  ii 
ihe  »edb  ef  oo^tv^iFaMe  he  ie  not 
niaigdd  toMaahftBMlf  era  Biif^  ^  f«garde  the  pie- 
anait  plafaatlir»  he  ia  not  aUt^egwi:  aiMfaonI  laidt ;  he 
cboee  hia  own  oonTeyanea^  add  4alwl»  tike  the  eonae- 
^pMUBaecf  afagrdafftalt  on  the  paet  of  the  dii»ev  whom 
be  thongbt  ftt^ie  traat." 

Ijoenfeaa  i  eanned  oOnewr  in  iirie iedaenihi*  I  do  not 
tMakrit  wall  taAndirid  dMiher  in  law  ar  in  feet  Whet 
fclBiA  flf  ooDtMt  baa  thb  peaaenger  oveif  tke4rte0B  whioh 
would  iMdto  it  te*enMe  tolioldr  the  iiiriner  afleotad  by 
cue  nei^igenoa  of  the  laller  ?  and  is  it  aily  moae  reaaon- 
alOMto  hold  bim  ao  affeetet  beoenae  heehotfe  the  mode 
of  eonTeyance — thet  ia  to  aej,  drove  in  an  omnlbtta 
taHlMa  than  walfaed/or  tooktie  StUb  dtoafthoa  that  peaaed 
hian  inateed  of  wailing  -for  andbher  P  Aad  when  it  ia 
attempted  to  apply  tfait  leaaanfaag  to  paaaeagera  taaTel- 
1100  in  ateamahlpaor  on  raflwaya  thenoreeaonableneaa  of 
nnoh  a  doctaiae  la  even  mom  glaringw 

The  only  other  reaaon  given  ia  contained  ia  the  jadg- 
xaeot  of  OreeawelU  J.>  in  theae  woida :  "  If  the  driver  of 
tke  oainibaa  the  deeeeeed  wea  in  had,  by  hia  negligence 
or  want  of  dae  care  and  ekill,  contributed  to  ao  iujury 


from<a  odllaiont  Ua  maater  alearly  coold  maintain  no 
action.  And  I  mnat  conf^  I  eee  no  reeeon  why  a 
paeaeager  who  eop^nloye  the  driver  to  camTQvltim  atanta 
in  af^  better  jpoaition."  ttnsdly,  i4tfi  Werenee,  the 
reaaon  lor  the  dufttenQeifeaon  Che  ^Bfyanrfeoe.  If  the 
maater  in  aoch  a  eaae  oonld  maliillda  no  |i6tioa,lt  ia 
beeauae  tfiere  edated  between -him  dnd  the  dHter  the 
relation  of  'maater  and  pervantL  It  ia  <flearthat  tf  hta 
driver^e  negUgenoe  abne  had  oanaad  the  OdUlsfon,  be' 
wonld  Imfm  been  liahle  to  an  «dBon  for  the  iDjnry 
repeating  from  ii  to  third  partidB.  The  lehmed  jti^B 
woald,  I  megine»  fo  tha£  oaae,  ha?e  aeen  a  uiavoa  wi^ 
a  peaaenger  in  tiie  coinihiia  itocM  in  a  betier  portion 
than  -the  m^Mter  ok  the  di{f er.  I  have  now  deflftt  wfth 
all  the  veaaoiM  on  wi&bofa  the  iad^ent  in  Tkoroaood  v. 
fif^n  wea  foan<le^  and  I  entirely  $gr#e  .with  the 
learned  jadges  in  t&e  conrfc  beIo#  in  thidking  them  in- 
cencloaive  and  nnaatiafaotory. 

I  will  not  detain  yoitr  lordahipa  farther  on  tUa  part 
of  the  oeee,  beyond  aayiag  that  I  concur  with  the 
Jadgmenta  of  the  learned  Jadgea  in  the  oonrt  below,  and 
qped^  with  the  fery  eaihaaative  }adgment  of  Lord 
Sahar,  X.R. 

.  It  waa  aoggeefed  in  the  ooiuBe  of  tKe  krgum^t  thtt 
thortfgood  v,  Brgan  m\^  be  anpp^rttf  on  the  groniidf 
that  the  aUfgation  thajt^e  nfl|g1i^ao)  wfti^  oaoaed  the 
iufniy  waa  the  defatndaoli'e  wee  not  prove^  inaamuch  aa 
it  W9W  the  defendant's  negMfeaoe  in  oon^andtion  wttfh 
that  of  the  driver  ot  the  Other  omaiboa.  It  may  hk  tbat» 
pieadiag  point*  tfaie  wdold  haTC  bean  good.  It  ia' 
not  neoeaaary  to  expreee  an  opinion  whether  it  wooSd  or 
not  I  do  not  think  it  would  tidve  bean  a  defence  on 
the  meiita  K  the  facto  hnl  been-  pnferlt  averrM.  If, 
by  a  'oolUaion  between  two  TehloIea»  a  aeratth  nncda-. 
neotedwith'fither  Tchidle  were  injnred;  Ae  owner  df 
neither  vehicle^  when  ane4»  could  melnteld;  aa  a  dtfew^e. 
« I  am  net  gnfltgr^  because,  but  lor  the'  negl^ence  of 
another  fcreon)  the  aoddeat  w6nld  not  have  ha^ededi'' 
And  I  do  not  eee  how  thia  def edoe  ia  any  more  dvalMIe 
ae aBainata person liekife  cnrried iti  one  df  the v^deo, 
mileae  tha  feaeoaiag  in  Thoregood  w.  Bryan  be  well 
lonnded{i 

I  have  eaid  Ihftt  the  deolaton  in  Thdrogddd  v.  Sryan 
hm  not  been  anqoeettonej.  .  I  do  not  tbldk  it  neoea- 
anvy  te  enter  uipon  a  minnto  nonaideiation  of  the  anb* 
aeq^Mnt  oaeea,  al^er  ii^e  earef dt  and  accurate  examina- 
tion to  which  they  haTabeen  enl^ected  by  the  Mitoter  c^ 
the  ^oilau  Tlie  reaalt  may  be  aummarized  thda :  The' 
learned  editoa  ef  Smilh'a  tieeaiog  Oaaea,  Mmiea  and 
Keatfngi  JJ.,  atrongiy  q^eetloned  the  propriety  of  the 
deciaioa  (in  the  notee  to  Athhu  v.  WhUe,  1  Sm.  L.  C , 
8th  edv  S16).  Patk0|  B^whoae  dktum  in  Bridge  t. 
fh9  Qromd  JmiUion  Bmttwag  Co.  WUliami,  J.,  fol- 
lowed in  directing  the  juvj  in  Thorogood  t.  Bryan^ 
appeara  to  have  doubted' the  aoundneaa  of  the  judgment 
in  that  oaae.  Div  Luahiiigton|  ia  The  MUan^  fltpt^aatMl 
atrong  disapproval  of  it ;  uaa  thoogt^  in  Armstrong  v. 
The  LaaUaMre  and  Yorhahiire  Railway  Co.  it  waa  fol- 
lowed, and  Bramwell  aad  Pollock,  BE,  to  aay  the  leaat, 
did  not'  hidioate  diaaatiafaction  with  it,  I  underatand' 
that  my  noble  and  learned  friend,  Iioiia  Bramwell,  after 
hearing  thia  oaaeai|^ed,  and  maturely  oonaiderfng  it, 
agieea  with  the  judgihent  ot  the  court  below.  In  Soot- 
land  the  deaisien  ia  Thorogood  t.  Bryan  waa  pro* 
nounoed  nnaatiafactory  in  Adamt  t.  The  Glasgow  and 
South'WeUvn  Bailway  Go.  In  America  it  haa  been 
followed  in  the  courts  of  some  Statea,  but  it  haa  often 
been  departed  from,  and  upon  the  whole  the  view  taken 
haa  been  decidedly  adverae  to  it.  The  latest  caae  that 
I  nm  aware  of  ia  that  country  ia  LiUle  v.  Haeket.  That 
waa  a  deebion  of  the  Supreme  Oourt  of  the  TToited 
Statea,  whose  decisiona,  on  account  of  ita  high  character 
for  leainiDg  and  ability,  are  alwaya  to  be  regarded  with 
reapect.  Fi&ld,  J.,  in  delivering  judgment,  examined  all 
the  Eogliiih  and  American  caaea,  and  the  conclusion 
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adopted  wu  the  same  as  that  at  which  yoar  lordships 
hate  anrited. 

I  have  only  this  observation  to  add*  The  case  of 
Waiie  ▼•  The  Nori\»Eaatem  BaUway  Oo.  was  much 
relied  on  in  the  argument  for  the  appellants ;  but  the 
Tery  learned  oonnsel  who  argued  that  case  for  the 
defendants,  and  all  the  judges  who  took  part  in  the 
decision,  were  of  opinion  that  it  was  dearly  dis- 
tinguishable  from  Thorogood  t.  Bryan^  and  did  not 
inToWe  a  review  of  that  case.    I  think  they  were  right 

As  regards  the  other  questions  argued  before  your 
lordships,  I  have  only  to  say  that  I  think  they  were 
properly  dealt  with  by  the  court  below. 

I  am  requested  by  my  noble  and  learned  friend  Lord 
Bnonwell,  who  was  unable  to  remain  to  read  the  opiuion 
which  he  had  prepared,  to  state  that  he  concurs  in  the 
motion  which  I  am  about  to  make. 

I  move  your  lordships  that  the  Judgment  of  the  Court 
of  Appeal  be  afSrmed,  and  the  appeal  dismissed,  with 
coats. 

Lord  Watsok. — ^The  appellants  conceded  in  argument 
that,  unices  it  can  be  shown  that  Thorogood  v.  Bryan  is 
a  valid  precedent,  they  eannot  succeed  in  this  appeal. 
Although  nearly  forty  years  have  elapsed  since  that  case 
was  decided,  I  think  the  rule  which  it  established  must 
still  be  dealt  with  upon  its  own  meritB.  The  decision 
has  not  met  with  general  acceptance,  and  it  cannot  be 
represented  as  an  authority  upon  wliioh  a  course  of 
practice  has  followed,  or  upon  which  persons  guilty,  or 
intending  to  be  gulltyi  of  contributory  negligence  are 
entitled  to  rely. 

When  the  combined  negligence  of  two  or  more 
Individuals,  who  are  not  acting  In  concert,  results  in 
personal  lojury  to  one  of  them,  he  cannot  recover  com- 
pensation from  the  others,  for  the  obvious  reason  that, 
but  for  his  own  neglect,  he  would  have  sustained  no 
harm.  TJpon  the  same  principle.  Individuals  who  are 
Injured,  without  being  personally  negligent,  are  never- 
theless disabled  from  recovering  damages  if  at  the  time 
they  stood  in  auoh  a  relation  to  any  one  of  the  actual 
wrongdoers  as  to  imply  their  responsibility  for  his  act  or 
default.  That  constructive  fault,  which  implies  the 
liability  of  those  to  whom  it  is  Imputable  to  make 
reparation  to  an  innocent  sufferer,  must  also  have  the 
effect  of  barring  all  daims  at  their  instance  against 
others  who  are  in  pari  delido  Is  a  proposition  at  once 
Intelligible  and  reasonable.  If  they  are  within  the 
Incidence  of  the  maxim.  Qui  faett  per  alium/aeii  per  se, 
there  can  be  no  reason  why  it  should  apply  in  questions 
between  them  and  the  outside  public,  and  not  in  quea* 
tions  betweem  them  and  their  feUow-wrongdoers,  But 
the  facts  which  were  before  the  court  In  Thorogood  v. 
Bryan  do  not  appear  to  me  to  bring  the  case  witl&  that 
prindple. 

My  noble  and  learned  friend  Lord  BramweU,  who  is 
so  conversant  with  the  intrlcades  of  English  pleading, 
suggested,  in  the  course  of  the  argument,  a  technical 
ground  upon  which  the  decision  in  Thorogood  v.  Bryan 
might  be  justified.  In  that  view  the  case  would  not  be 
an  authority  for  the  appdlants,  who  accordingly  sup- 
ported the  ratio  asslgnod  for  the  judgment,  which  was 
simply  tfaii,  that  the  deceased  passenger,  by  taking  the 
seat  on  the  omnibus,  became  so  far  identifled  with  its 
driver  that  the  negligence  of  Its  driver  was  Imputable 
to  him  In  any  question  with  the  driver  or  owner  of  the 
other  omnibus,  which  ran  over  him,  and  was  the  Im- 
mediate cause  of  his  death.  Ooltman  and  Oresswell, 
JJ.,  express  themsdves  in  terms  which,  if  literally 
understood,  would  lead  to  the  conclusion  that  he  would 
also  have  been  responsible  for  damage  solely  attributable 
to  the  fault  of  the  driver.  Ooltman,  J.,  said, ''  Having 
trusted  the  partj,  by  selecting  the  particular  conveyance, 
the  plaintiff  has  so  far  Identifled  himself  with  the  owner 
and  her  servants  that,  if  any  Injury  results  from  their 


negligence^  ho  most  be  considered  a  psriy  to  it^ 
Maule,  J.,  was  careful  to  limit  his  observatioiiitotb^ 
case  before  him.  "  I  indiue  to  think,"  ssid  the  \mA 
judge,  '*  that  for  this  purpose  (I.S.,  rooveiing  dia^ 
from  the  defendant)  the  deceased  must  bs  consUsBJ  m 
identifled  with  the  owner  of  the  omnibus  iaiWht 
voluntarily  became  a  passenger,  and  that  tiM  i^jl* 


gence  of  the  4river  was  the  n^ligsnoe  of  ttii^' 


1^0  not  think  the  very  eminent  judges  wiu  didU 
Thorogood  v.  Bryan  intended  to  affirm  thst  tiwi^ 
ceased,  by  taking  his  seat  in  the  omnibus,  inenmd  tb 
same  responsibility  for  the  negligent  acts  of  the  9Am 
as  if  the  latter  had  been  hia  servant.  If  thsj  did  mm 
to  do  so,  their  conduslon  might  be  perfeotlj  Iqgioal,  W 
their  premifcs  would  be  directly  at  variance  with  thi 
prindples  laid  down  In  QUarman  y.  BmnuU,  6  H.  ft  W. 
499,  which  I  have  always  regarded,  and  stfli  regard,  si  t 
sound  and  authoritative  precedent.  If  thsy  did  v^ 
then  they  have  affirmed  that  a  passenger,  travelllBg  lijt 
pubUe  conveyance,  may  be  so  unoonneeted  with  tb 
driver  as  to  be  exempt  from  liabili^  for  his  nsgHgw^ 
and  yet  be  so  identifled  with  him  as  to  lose  all  rii^ «( 
action  against  wrongdoers,  whoso  negligence,  hi  m» 
bination  With  that  of  the  driver,  has  occastonsd  penod 
injury  to  himseH  That  is  a  propodtion  whieh  it  ii«r 
difficult  to  understand.  It  must  be  a  singdar  fcid  i 
relationship,  and  created  by  very  exoeptkmd  dreai> 
stances,  which  results  in  the  superior  bdng  alEaotd  bf 
his  inferiors'  negligence  -in  a  questiou  wi&  wroagdoi^ 
and  not  in  a  question  with  persona  who  ars  thsndfa 
free  from  bUone. 

It  humbly  appears  to  me  that  the  identifloetisa  Wfm 
which  the  dedsloo  in  Thorogood  v.  Bryati  is  bssd  hM 
no  foundation  in  fact  I  am  of  opinion  that  than  ii  sp 
rdation  constituted  between  the  driver  of  an  omiibs» 
and  its  ordinary  passengers  whidh  can  justify  the  ii- 
rerence  that  they  are  identifled,  to  any  extent  whstsiv, 
with  his  negligence.  He  Is  the  servant  of  the  offM^ 
not  their  servant ;  he  does  not  look  to  them  Isr  cda% 
and  they  have  no  right  to  interfere  with  his  condsst  d 
the  vehide,  except,  perhaps,  the  right  of  remoostnsBe 
when  he  is  doing,  or  threatens  to  do^  something  Oit  ii 
wrong  and  inconsistent  with  thdr  safety.  VntoHkiSf 
they  have  no  greater  measure  of  control  over  hie  sotfosi 
than  the  passenger  in  a  railway  train  has  over  the  e» 
duct  of  the  englne^riveit  I  am,  therefore,  uashle  t» 
assent  to  the  prindple  upon  which  the  case  of  Thm§id 
V  Bryan  rests.  In  my  opinion  an  ordinary  psMHiga 
by  an  omnibus  or  by  a  ship  Is  not  affected,  either  is  • 
question  with  contrilmtoiy  wrongdoers  or  with  iasooi^ 
third  parties,  by  the  n^ligenoe,  in  the  one  csm,  ef  tti 
driver,  and  in  the  other  of  the  master  andcrew  by  whon 
the  ship  is  navigated,  unless  he  actually  assumes  oostd 
over  their  actions,  and  thereby  oocasions  misedsf.  b 
that  case  he  must,  of  course,  be  reepondbis  lor  the 
consequences  of  his  interference. 

Ctounsd  for  the  appellants  endeavoured  to  sspfirt 
Thorogood  v.  Bryan  upon  a  totally  different  prndpiB 
from  that  asdgned  by  the  learned  judges  who  deoM 
the  case.  They  argued  dtematively  that  the  mt^ 
Beapondeat  wpirior  does  not  apply,  and  that  psMflg" 
are  affected  by  the  wrongful  acts  of  the  driiVi  ^ 
because  he  is  in  any  sense  thdr  servant  or  safeject  to 
their  control,  but  by  reason  of  thebr  bdng,  for  the  Cia^ 
under  his  dominion. 

WaiU  V.  North'Bkuitem  BaUway  Oo.  was  tiie  siittd|f 
relied  on  in  support  of  this  tanoidi  of  the  aiis^d 
But  there  is  no  andogy  between  the  podtion  of  ^J 
fant  incapable  of  taking  care  of  itsdf  and  thst^' 
passenger  Bui  furit;  and  the  tiieory  thd  ss  d» 
passenger  places  himsdf  under  the  guardiansh^**- 
driver,  so  as  to  be  affected  by  his  negligenee,  '^^^ 
me  to  be  absolutely  without  foundation  either  is  Ii*' 
law. 
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OouxT  or  Appbal. 


ElLIKOTQir  V«  Of«4TI¥,  BURlORi  t  Oo« 


OouKT  ov  Appial. 


.  I  therefoie  oonow  in  the  JadgaMnt  whioh  has  been 

Lord  lUcirAaHTiir.— I  ooimiip  in  the  motion  whioh 
%M  been  proposed  and  in  the  reaiona  npon  whldh  it  has 
been  founded. 

Order  appealed  Jnum  afflrmBd,  and  appeal  diimUeed^ 
^oUh  ooeti, 

SoUoltors  for  the  appaUants,  FrUchard  A  Sane,  for 
AifeMa»  Bright,  A  Warr,  UimpooL 

Solieiton  for  the  feipondentB»  L<nole»$  A  Oo. 


COUtt  0f  fl99f«K 

Aom  Ohan.  Div.  April  27. 

BLuveTov  9.  (jLAXKf  ButmoTf  ft  Co.  (a.) 

Fraetie0 — Evidetice — Appeal — Copy  of  judged  n^^f— 
JShorthand  notee  of  evidence  taken  by  $elicitor*i  eUrk — 
Jt.  8.  a,  1883,  ord.  68,  r.  11. 

When  any  queetien  ef  foot  <a  invoVoed  in  an  appeal 
ike  evidence  a#  to  which  hoe  been  given  orally  in  the 
eaurt  belcn,  Uiethe  duty  of  the  appellant  to  apply  to 
one  of  the  judgee  of  the  Omrt  of  Appeal^  through  hie 
elerh,  to  aeh  the  judge  from  whom  the  appeal  coma  to  send 
a  copy  of  hie  notee  to  the  Oourt  of  Appeal,  If  the  appel- 
lant hoe  not  §0  applied^  the  appeal  foiU  be  ordered  to 
stand  over  at  the  appellanVe  et^enee. 

Shorthand  notee  of  evidence  in  the  oourt  belew^  tahen 
by  an  independent  profeeeional  shorthand  writer,  may  be 
referred  to  on  the  Moring  of  an  appeal,  but  the  Court  of 
Appeal  will  not  allow  shorthand  notee  of  evidence  tahen 
by  a  elerh  of  one  of  the  eolicitore  in  the  action  to  be  in 
any  iray  rrferred  to^ 

Appeal  from  Kay,  J» 

ThJa  wet  an  aetion  to  xeatrain  the  infringement  of  a 
patent  At  the  tfial  of  the  action  in  the  oonrt  below 
jouoh  of  the  eridence  had  been  given  orally.  No  notes 
of  the  evldenoe  so  given  had  teen  taken  by  a  prof  .»«- 
aional  shorthand  writer,  bnt  shorthand  notes  of  it  had 
been  taken  by  derks  of  the  soUdtors  engaged  in  the 
action,  and  these  notes  were  referred  to  on  the  appeal* 

No  application  had  been  made  by  the  appellant  for  a 
copy  of  the  Judge's  notes  for  the  use  of  tiie  Oonrt  of 
Appeal. 

B.  a  0.,  1883,  ord.  68,  r.  11,  provides  that  "when 
any  question  of  fact  is  involved  in  an  appeal,  the  evi- 
dence taken  in  the  oourt  below  bearing  on  such  questioa 
shall,  subject  to  any  special  order,  be  brought  before 
the  Court  of  Appeal  as  follows  .  •  .  (6.)  as  to  any 
evidence  given  orally,  by  the  prodnotioa  of  a  copy  of 
■tbe  Judged  notes,  or  such  other  materials  as  the  court 
may  deem  expedient." 

.    BirE.E.  WebtiUr,  A.G^  Moulknh  Q.O.,  and  Mieklem, 
Jor  the  plaintifEs. 

Bigby,  Q.C,  and  T.  Terrdl,  for  the  defendants. 

ConoN,  L.  J. — ^We  vrish  it  to  be  understood  that  here- 
after we  shall  not  allow  shorthand  notes  of  evidence 
taken  hy  a  dark  of  dther  of  the  solidtors  in  the  action 
to  be  in  any  way  zeferxed  to.  Such  notes  are  not  to  be 
xelied  upon.  I  do  not  suppose  that  the  derk  would  be 
^inilty  of  iotentional  dishonesty,  but  it  is  imposdble  for 
him,  to  hdp  being  unoonsdously  biassed  by  his  wish  that 
the  evidence  should  turn  out  in  a  particular  way.  A  note 
by  a  professional  shorthand  writer,  who  is  independent, 
etands  in  a  differaut  podtion.    It  is  the  duty  of   the 

(a.)  Beported  by  M.  J.  Blaxb,  Esq.,  Barrister-at-Law. 


appdlant  to  apply  to  one  of  the  Judges  of  the  Ooort  of 
Appeal,  through  his  derk,  to  ask  the  Judge  from  whom 
the  apped  is  to  send  a  copy  of  his  notes  to  the  Ooutt  of 
Apped*  It  is  to  be  understood  that  in  future  when  the 
appdlant  has  not  so  applied  for  a  copy  of  the  Judge's 
notes  vre  shall  ordsr  the  apped  to  stand  over  to 
allow  of  the  application  being  made.  Fry,  L.J.,  sug- 
gests, and  I  agree,  that  this  standing  over  should  be  at 
the  expense  of  the  appellant  if  he  has  not  previondy 
made  the  application. 

Fax  and  Lofbs,  Ii»JJ.,  oononired. 
BdidtoKS,  Leonard  A  Loonatd;  Wetherfldd,  Bon,  A 
Bainoe. 


From  Q.  B.  Piv.  I 
r.]   \ 


July  2,  30. 


[ft  O.  B.  Div.; 
L^  re  Ax  ARBUBinoxr  bxtwebk  Muchell  and  teb 

GOTXBVOB  OV  GXTLOK.  (a.) 

Afbifyration — Agreement  to  rtfer-^Foufor  to  revoke  eubm 
misfion— 3  db  4  Will.  4,  c.  42,  s.  Zd-— Common  Law 
Procedure  Act.  1854  (17  it  18  Viet,  c  125),  s.  17. 

A  eontradfor  the  execution  of  certain  toorka  provided 
that  any  diepute  arising  thereunder  should  be  referred' 
to  a  particular  arbitrator;  and  it  also  provided 
thatt  so  far  as  applieahle,  the  provisions  of  the 
Common  Law  Procedure  Aet^  1854,  should  apply  to  the 
arbitraHon  agreed  to.  By  section  17  of  the  Common 
Law  Procedure  Acty  1854,  every  agreement  or  submiseion 
to  arbitration  by  consent  in  writing  may  be  made  a  rule 
of  court  on  the  application  of  either  party.  Disputes 
arieing  under  the  contract  were  referred  to  arbitraiion  by 
one  of  the  parties,  and  thereupon  the  other  party  revoked 
the  submission. 

Held  {affirming  the  decision  of  the  Queen's  Bench 
Dividon),  thai  the  clause  in  the  contract  applying  the 
provieions  of  the  Common  Lgiw  Procedure  Act^  1854, 
amoimfeci  to  an  agreement  in  the  eubmission  Uutt  the 
submission  should  be  made  a  rule  of  oourt  within  9  A4 
Wm  4,  c  42,  f.  39,  and  that  therefore  the  submiseion 
was  not  revoealde  ai  the  wHl  of  either  party. 

Motion  to  set  aside  an  award  on  the  ground  that  the 
submisdon  to  arbitration  was  revoked  bef oro  the  award 


In  May,  1882,  Messrs.  Mitohdl  ft  laard  entered  into 
a  contract  with  the  Grown  agents  for  the  odonies  on 
behdf  of  tho  (Governor  of  Oeylon  to  construct  certain 
waterworks  at  Colombo.  By  the  contract  any  difference 
or  dispute  aridug  thenunder  was,  on  the  demand  in 
writing  of  dther  party,  to  be  referred  to  the  ede  arbi- 
tration and  award  of  the  consulthig  engineer  appotaited 
by  the  Governor  of  Oeylon,  whose  deddon  should  be 
llnaL  By  clause  85,  '''As  far  as  the  same  are 
applicable  and  not  hereby  varied,  the  proridons  of  the 
Oommon  Law  Procedure  Act,  1854,  or  any  statutory 
modifloaUon  thereof  for  the  time  bdng  ia  force  with 
reference  to  the  settlement  of  disputes  by  arbitration, 
shall  apply  to  the  arbitration  agreed  to  by  these 
presents."  Disputes  having  arisen  under  the  contract, 
they  wen  referred,  on  the  demand  in  writing  of  the 
governor,  to  the  arbitration  of  the  consulting  engineer* 
The  contractors  protested  and  ref  used  to  appear  on  the 
arbitration,  and  on  the  31st  of  October,  1887,  revoked 
the  submisdon  to  arbitration.  The  arbitrator  went  on 
irith  the  arbitration  in  the  absence  of  the  contracton^ 
and  made  his  award  on  the  9th  of  February,  1888.  The 
contractors  thereupon  moved  to  set  aside  the  award. 

8  ft  4  WilL  4,  c  42,  s.  39.—"  The  power  and 
authority     of    any    arbitrator  or    umpire   appointed 

(a.)  Beported  by  W.  F.  Barrt,  Esq.,  Barrister-at-Law. 
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^■bssb-'ov 


Iw  BB  Akj 


g Ami'  MM  Cfayaiuioa  or  Chmxnr.   Obvar^r 


odiAdBSIti^  gil  ii||i0ihii0iif  tlttt  Miih  MdiititoMMi 
0aSt  Btf  iMdtfli  rtlte  of  luyof  fl!i  MiiJMs^ik  oifttftii  of 
iMOMst  feball  Ifdt  bH  tef^tMAle  tijf  ttif  ptit^  tb  ttttAi 
MRtteilod  irithotkt  the  Tetfttf  ...  tit  ff  ]ilii|S«^  Mid 
ito  ttMtfktoror  ta^Ht  HtuOiBsO^  tlAy  Mia  is  himby 
liijul  rti4^  fo  pWbegtt  Iftth  Hkv  fei^MonK)  ilotwtChMitdKtfg 
$»y  sueb  i^iroAilSoo,  Aird't^  muke  inch  tfivnd.  .  .  ."^ 
rrib  18  Tiot:  c.  125,  0. 17.-^*'  l&nty  ftgreeuNut  or 
Btibniisalon  to  arbltxation  by  oonsen^  wUvCliw  by  deed  at 
InBtrament  in  writfAg  M^  «id*  aM^  wm^  teunrib  a 
mle  «C  aifif  oM4«0the  eoperilir  •oaito  of  law  or  equity 
at  WeBtminater  on  the  application  of  any  patty  tiMzeto^ 
nnless  tuch  agreement  or  tubmiseion  oontidn  words 
pnrportiDg  that  the  paitiee  intend  that  it  should  not  be 
made  a  rule  of  eonrt.    •    •    •" 

Finlay^  Q.C/.,  and  JRegintUd  Broum^  for  the  appli- 


Sir  Jt.  E.  WtbOtTt  A.G^  and  J.  (7.  Wboi^  Ibr  the 
urufenmr  xir  uvyiuii. 

tfiir.  adv.  vu2l. 

J«ly  iS.--1?he  foApBM^iA  ttke  Otfttt  (iQlkTi  ttid  A^  C. 
flkiTHy  JJr.)  iM»reaa  Vif 

€U.my  J.-^This  i»an  applioatlon  to  set  aside  an  award 
«n  &e  ground  that  tlie  subttdssion  fio  arbtlaMtlon  Was 
SBf»ked  before  the  award,  was  mad^  At  eommon  law 
tile  submission  oonld  be  rdfoked  at  any  t£m'e  befere  the 
amrd  was  madisi  bnt  3  ft  4  WtiL  ^  e.  42,  s.  89, 
psoTidee  that  a  subntission  to  stblttoatlon  containing  an 
i^lMment  that  sueh  submission  shall  bemadbazule  of 
oonit  Isi  not  refooable  without  t9ie  letfi«  of  the  eourt,  and 
the  question  for  us  if  whether  the  submissiotf  in  tUf s  case 
oanteins  sudh  an  agreement.  The  ITth  section  of  tb« 
Common  Law  Prooedufe  Aot»  IB54»  protides  that  emry 
submission  to  arbitration  by  consent  iu  wtittag  may  be 
madoamde  of  court,  unless  the  submMon  6ontein« 
mndspurportbig  that  the  parties  intend  that  it  should 
aothNB  made  a  rule  of  eouvt.  the  eflbct  of  this  section 
Wm  discussed  in  MiUs  t.  Mauley,  11  W.  E.  59B,  8  H.  ft 
0.  d6|  in  which  it  was  held  that  this  section  had  not  tiie 
cfflbct  of  inserting  in  the  agreement  a  dause  Empower- 
ing it  to  be  made  a  rule  of  court,  or  in  other  words/that 
this  statutory  power  was  not  the  same  thiog  in  effect  as 
in  agreement  that  the-snbmissfoa  should  be  made  a  fule 
of  ioomti  Thisr  &btittML  was  folh)fW«d  by  the  Couit  ef 
Common  Pleas  in  Jn  re  .fiotise  and  Meier^  19  W.  B.  4S8y 
Ii.  B.  6  0.  P.  SIS,  and  by  theOourt  of  Appeal  m  Fimer 
H^  Bkmvtperyvr^  8fl  W.  B«  240*  It  Q.  B^  D.  ftlOi  In 
thvcase  before  us,  hewewr,  the  agiwoent  cdwtains  a 
4Mi»«iat,  "a» far avth* same  aM  afpHaMa  aaid  an 
Bot  heieby  taried,  the  piofielims  of  tiM  Oommoi^Ijaiw 
gmeedtoe  Act,  1854.  shaB  apply  to  tlie^MWttatitai  agveed 
to  lar  these  pmenti."  Kow  it  se«tta  tbna'tbat  tto'daitae 
has  tlrr  effect  of  insefttog  in  the  agreeoiMrt  ail  the  pre** 
tisfonrof  the  Common  Law  Procedure  A«it»  18M,  which 
ttw  appiiosMe  Ito^  such  a  refttenoe,  and  are  not  tailed  by 
ifie  agieeaMnt  itaetf.  Among  Ihirpiwisians  so  appUo- 
gUe  is  section  IT,  enabling  Mm  agteement  te  be  made  a 
role  of  court,  uidesi  it  contain  worde  putporting'that  the 
nsvlles  intend  it  should  not  be  mad«  a  rulto  of  cewrt. 
Tb»  parties,  tfaerefoire^  had  power  to  estdud«  this^olause, 
and  as  ttiey  haTcnot^dooe  so,  hot,  on  the  eontiavy,  have, 
m  WW  think,  exprased  thehr  intentton  tha«l  it  should 
apply,  Ihere^  is,  in  efliaot,  aeootdittg  to  our  Judgmant,  an 
agwement  in  thia  submiasiDn  that  tiie  deamnaat  should 
%e mMde  a ruleof  court  wfChin  the  ststuto  of  WIU.  4. 
Xto  these  reaeonrwcare  of  opfaiisn  that  the  appUMHon 
should  be  refused,  with  costs. 

AppUcation  ffitsed* 

ThaosntiaatcCT  appealad* 

July  25.— ^iffiZay,  Q.a,  and  Begindld  Broum^  fbr  ^e  | 
appellants. — The  protibions  of  the  Common  LawProoe«>  \ 


JfMayr4^A»n9fi«d4 


Cur.  oAt.  «* 


July  30.— lAtmiav,  lU'.-^Tlils  iA  an  appetf  Mil 
Judgment  of  the  Biviatonal  Court  dismissing  an  sBF* 
tilon  to  set  aside  an  award,  the  ground  of  the  spgMW 
being  that  the  subidissiou  to  arbitration  had  bsm<V 
re?oked.  The  questimi  ndsed  is  whether  t&aie  M 
power  to  refoke  the  submission,  itnd  that  dependi^ 
the  conjoined  effect  of  two  sections  in  two  A^  * 
Parliament  and  clause  85  in  the  agreement.  Tfti  fi^ 
etatatery  enaotmetttr  «Mi  eaetftm  S9  of  ^ft  4  WflLi^ 
42,  and  section  17  of  the  Common  Iaw  BmssAmM 
1854.  The  Divisioaal  Ooact  held  that,  by  reaamrfg 
dause  in  the  agreement,  the  submission  was  not  s^P* 
bf  refuoation  at  the- wfll  of  eillher  of  the  p«<ft»  •* 
dear  that  midet  seetton  89  of  8  ft  4  WIIL4|t.llfS 
the  document  upon  iti  tMe  eonsttmctiaifc  dcei  is^fj^' 
tain  an  agteement  that  the  siAmissien  shall  be  «gf7 
rule  of  court,  theie  is  nypcmrttf  revoke  theeai»Wi> 
but  if  that  is  not  ite  true  euMrtfuetlea  fhsmft  P^ 
in  dtherparty  to  reveie.  H  wasdiMMid  ta  i"^*^ 
and  Jfeier  and  in  fk^mtm  ▼.  ^ndnweiH  18  W.B^ 
L.  B.  9  SSq.  ma,  that  llMi  mere  fhet 
the  Aim  of  1864  flttddea  the  i 

ruleof  oottiTdoeiiierefBBil . 

to  rrroke  the  snbmlnion.    It  is  dear  also  th#> 


fii 


Que  sfftt  leev,  oeing  pen  or  fue*  gensni  jbv^  t|pf<to> 
references  without  any  inoorporating  dause.  ThsSm 
ib^fheretae  suvptuaage^and.  la  uedassi.  ItwuftriU 
in  ill^Ks  tw  Ba^hyi  andi  in  In  n  Bom  mimi 
that  the  statutory  power  to  make  the  subfiisiiaiiflrii 
of  court  given  by  seotion  17  of  the  Act  of  1864biBt 
equivalenf  t6  the  egrei>ieift  et  tfte^artiflS  toUnldht 
ao  aa  to  bring  the  oaee  within  3  ft  4  Will.  4,  e.4l,iat 
aed.thattbe  sehiiitKitt  wimiiitt  leseeaMe.  TheHto 
it  makea  no  diflereno^rwhetlmt  aeetfan  17  itliMlii|Mt4 
or  not,  and  the  powSK  of  revocation  atilleiiBti.  BmsAt,. 
section  30  of  the  Act  of  WiB.  4  only  appliei  when  At 
partiea  have  agreed  that  such  aubmiasion  **  shall  be  mah' 
a  rule  of  court,  ^esetlea  ll^tbm^M^  of  1864  ne; 
submission  "  may  be  made  "  a  rule  of  court  The  tn 
tbinga  are  not  the  aame,  and  ao  the  inoorporatloa«(i» 
tion  17  is  not  eqatvalest  to  im  fHfreemsnt  tfaatthenb- 
mission  "shaU  be  made"  a  rule  of  court,  eeetinH 
being  merdy  permiedvc.  They  also  contended  M 
3  ft  4  Will.  4,  c  42,  s.  39,  only  appUoi  etall  it 
paMA  h«i  i^reed  «»  nUke-ihe^  aubmissiea  a  sale  d  i 
partieular.court  (9  ft  10  W!U.  8,  c  15,  s.  1),  and  note 
17  et  thi  .M  ef  1M4  did  iM  apeoify  any  peril* 
cotixt;  and  thut  ttte  aeeikmarcf  the  Aetof  lW«ik 
were  incorporated  were  thoeer  rdtfOng  to  preobima 
ihewbiteatimir^f  wkiubi  seelftin  17  wasBoteae. 

DmMft'  8p9imgiksf  Mkm  ihtdkehaft  v.  Mori^ 
<MAi^  Pi  559,  80^^  Bi-Dw  ITVt  wii^sefetted  toi. 

J^  0^  WiHtd  (air  B.jt.  I^e&ifer,  A(?.,  WiUi  ^ 
for  the  Oevemoi  of  O^ykm^^—The  Wobdain  sseto  ITfl 
the^OMHUon  Lnw  Pfcoeedttxe^t»  1854^  *'  maybe fltA^ 
a  rule  of  court  have  the  sam»  eflset  atf  *<  shall  be  Bsli' 
tnseetion  39  of  the  Actof  WBU  Ai,  Thees  hitter  Mi  | 
onlymeaA  <*nM^atthe  option,  of  dther  psrtgr*  Chi 
pai^  ea&aot  eompd  the  c8hex  to  mate  the  adwiuihai 
suleefcoait*  It  iaUkh'theoaiOof  aleaae,ehsn.afrt^ 
vlakm  that  iueeftain.ei«nt«  theleaaeehallbe  vddMMi 
that  one  of  the  parties  may  treat  it  as  void.  IM*  ^ 
clause  incorporating  the  Common  Law  ProoedineM 
1854,  is  not  useless.  In  re  Bouae^and  Mekr  ehoei  tlit 
to  bring  the  ease  witMn  section  39  ef  the  Ast  of  ^Mft  4 
the  agreement  thflt  the  subiMssioi^  shall  be  amdei-iiif 
of  court  muet  bo'  ibuod  wtthiu  the  fbur  comeis  olte 
document  In  thtb  ease  that  ia  se^by  the  equMH  M^ 
potation  of  section  17  of  the  Act  of  1854»  'OnaMit^ 
sion,  theiefbve,  is  net  reveeable.  [Se  wm  oat  cd0 
upon  to- answer  the  other  peintei] 
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4SMxr  oy  Apnuo* 


TftirmABm  9.  Books. 


(hvKS  OF  AxmMJtfh. 


t 

I 
I. 

m 
% 

iti 
> 


neapTCttlragveaft'tlMit  Hw  iwilwiiMlim.slwll 

ft  Mile  cif  ooaH,  (tiM  «lt»M«ii  mhmoI  In 

aMiagttftdd  llMM  pMsoMmf  ^/btrnn^OioaM, 

ItliMottMfy  now  to  ooiufdcrclMM  aS  of  tbe  fty  | 

SMrt,  ftad  «ih«tlt«  tnM  flMftiiiii»4i.    Mr.  Fintoy  iirg«d ' 

tMlbedaweadMnittedto  nofbliig ftt ftU,  and  tlMt  iii' 

^^Atkb  efleee  was  to  oaU  the  aitonttoii  ef  the  pmtles  to 

■ilM  iMt  tkafe  th«re  weie  ontftin  floottont  of  the  CoBMon 

lMrPEOoediixoAcl»lS64,applioBbletoa»iftMtloiuk  He 

WMitttogiiiiieiitto  fhiBafleot,4hM  itwftsntfw  estate 

lUM  tiiftt  under  tie  Aot  of  1654  •  eiibmiMlon  to 

MiUfttfon  wae  ilIU  reveoable,  aa4  «hft«  HwonAdrteftbraia 

to  uy  lluil  tbe  etibiiiSMloii  was  tettfloMd  iirefooiible  bgr 

aispljr-flaytog  ia  tbe  agteeniedt  •ibat  the  pro^rions  of 

^eCeaaaioB  Law  ^rooeiuo  Aet,  1854,  aboidd  apply. 

^hilfligiiiiMDtseeaM'tottemofe  plavttble  than  eo«nd. 

ne%Qe  anewer  to  it  ia  tbat  tbe  pMtieii  bgr  agieelagto 

aike  the  pxodsleiM  ef  tbe  Aot  ef  1854  ap^eaUe,  ame 

4e  batog  the  eabmisBioQ  wtlihiB  eeetton  88  of  3  ft  4  Wm. 

4»  ^  ^»  ^mi.  there  aeeme  to  me  to  he  no  •differenee 

hu^CBii  agreeiBg  that  the  mtbflBrfnkm^'  narbe  made"  a 

nile  of   oourt  and  that  it  '^abdl  be^aade"  a  rale  of 

OdRBTt.    I  bsTO  taken  eome  pahis'to  leek  into  tbe  preoe- 

4mfB  of  agteemento  for  tef erenoe  to  arMtrathm,  and  I 

ba?e  oome  to  the  condiuion  that  the  ekjeetot  ineerttng 

this  daiue  in  the  agreement  is  to  oomj^  with  the  pro- 

-vlftioiw  of  seetion  89  of  8  ft  4  ynt  4,  o.  4B  ;  and  uolesii 

we  h^  tbia  to  be  eo  the  elaiue  wonld  be  a  nnlHIy.    I 

am  of  opinion,  therefore,  that  tbe  Jndgment  oljthe  Divl- 

jtoMd  Oottft  was  light,  and  nmst  be  affirmed. 

n,  LbJ«— I  am  of  thoiaame  opbihm. 


ffoBoiton  for  the  oontraotonu  IjMMer  ^  Oo. 
SaUoitors  fbv  the   CtoTemor  of  Gegrlon*  BuUm 


Q.B.DiT. 


Tr¥T.TAT>T>  t^  Books,  (a.) 


Jnl7S4. 


^Stt^hyen'  £mM%  Ad,  1880  (43  S  44 
ficL  a  42),  ««  1,  subnteeUon  8, 3;  A  Ih^Ptnon  in- 


.m  9«Mf  ^  la&otirert,  o/  whmn  B,  trnm  the  fwvnma,  in 
^^kming  hdUi  of  wool  im  ike  hM  o/  a  Mp.  B,  vma 
Mm»§ff  a  McmMTf  lui  itoii^'Me  tip  pf  th€  kakhmmy 
~  \  signal  to  Ob  imm  hehw  ioAm  a  l&U  tiwi  ato4  to  id 
Tk€  phittUjf  mm  fti^«M<  hy  a  UMh.Mmg 


m  k»  uUegtdr  titi/banf  mmtnvtuf  fimn  B* 
{afkmlmg  Me  dto^ifaw  of  4lw  Qmacn's  Beneb 


p.  88IQ,  akmUmn  i«b»  no  evMnito  Ihai 
4ii/nrp  rfMH^M  pnm  tfce  n^^i^^ifMi  o/  «ii|r  peraen 
to^  '^ony  mipefiwlwaieiim  ^nfraaW  4d  A^m  4plibf  In 
mmtLu  9f  mktk  mmmitdBwimmf  or  /mm  ''i^ 
any  peiwm  8»  eaftdag'OiniiraOa  ^finMt^  mm$ 


^^^M§Ugmmi3f  WMf 


to  eon/mn  %okSU  mnfmntii^io'fShB  uM  ervkrt " 
ik^  mnniing  o)^  iddflovi  1,  nm  wMiom  %  ami  8,  e/ 
«&•  Mtrtphg^n^  LiaWi^  M,  1880. 

Appeal   from   the   deoidon   of   a   di^slonal   court 
f  SMUns  and  A.  L.  Smith,  ,Jtf.)  repoxtod  attU,  p.  885, 
-  a9  a.  B.  D.  585.     ' 

Tht  action  wae^brongbtintfae  oonntjr  oomrt  tmder  tiie 
JEmph^en'  liability  Act  to  leoofet  compenaatlon  ton 
^Injofies. 

The,  plaintlfl  was  emploiod  wfCh  oth^sr  woitonen  hf\ 
d^endant  to  astUt  <  in  stowing  ttftlec  of  wool  ou 
I  the  defendasrt^s  ship.    Vbe  workmen  were  difided) 
-       -  ■'^  -     

^9.y  Beported  by  A.  P.  Fimaawa  Bjbt,  Siq^,  9ari«ter* 
at-Law. 


into  gangs,  with  a  foreman  to  each  gang.  Tbe  foreman 
of  the  plaintiffs  gang  was  a  man  named  Bodfidi. 
The  bales  VbA  toirnhnM  aorom  the  deck  and  dropped 


down  a^iatohway  for  the  pnvpoae  of  being  stowed  awmt 
below.  The  plaintOE  was  ooonpted  in  stowing  the  iMilto 
awaj  below,  while  BodSeldj  who  was  assisting  to  haul 
the  bales  across  the  deck,  gave  the  signals  to  the  men 
below  before  the  bales  were  dropped  down  thebatohway, 
Tbe  plaintdf  was  injored  by  a  halo  which,  as  he  said, 
was  ftropped  doM  the  liatohway  wftbout  any  wamtoc. 
The  oonntjr  ooort  JiMgo  nonattited  the  plakillfE,  and  Mi 
deoMon  waft  upheld  by  tbe  Dlvfaienal  Ooart  on  the 
ground  that  there  was  no  evidence  tbat  Bodfleld  was  « 
person  having  superiatendenoe  intrusted  to  hhn  witUn 
the  mesoring  of  sedtion  1,  siftKWOtion  8,  of  the  Em- 
ptofsia'  UaMitf  Act,  1880. 
The  plalnUS  appealed. 

WMtmiUm  and  C.  0.  SUii,Sax  the  appellant. 

TUcUUckf  iot  the  respondent. 

The  iwgom^nto  weaa  thb  s4«w  as  in  the  4iouBt  Mow« 

The  foUowing  additional  case  was  cited  :— ITr^M^. 
WaUi$,  8  Times  Law  Bep.  779. 

Lord  EsHBH,  M.K.--*It  appears  to  om  that  this  appmfl 
cannot  ftuooeed.  Tbe  case  is  of  no  authority,  andtuihs 
entirely  on  the  evidence.  ThefMnitlff  had  nocaaeimier 
the  2ad  eulb-seotlon  of  seoCton  1,  because  It  is  clear  irom 
the  evidence  that  BodiMld  was  aot  a  person  tatiwtod 
with  snperfnitendettco  witbin  tbe  vManlng  of  that  nib- 
section.  Section  «  proflfles  that  the  superfntondenbe 
referred  to  in  that  aecllon  «Knst  be  tbat  of  a  penin 
whose  sole  or  ^ilneipal  dutgr  la  that  of  snparlntendence, 
and  who  is  aot  ordlnari^  oqgaged  in  manual  labairr. 
The  evideno^  en  the  contrary,  ahowa  that  Bodfleld  wyis 
ordinarily  engaged  in  manuu  labour,  and  was  aotnaHy 
ao  eniaged  when  tha  aoaident  happened.  The  case, 
theTCfore»  does  not  come  within  section  1,  sn)H 
section  8f  becawe'thc  plaintifl  was  not  injured  while  o«n- 
f  erming  to  tbe  orders  of  a  person  to  whose  dden  Ipc 
was  bound  to  ooltfoan.  But  there  again  the  erideiwee 
is  all  thoothet  wpy.  The  plaintifE  was  never  ordered  to 
etond  nnd^r  the  brio  when  li;  fell.  On  the  contiMf^, 
the  ovidenoe  shows  that  the  orders  which  were  from  time 
to  time  given  wcfo  to  stand  dear  of  the  hatchway. 
He  was,  thmef OM,  not  oonfarmUig  to  any  express  or  ha- 
pHed  Older  wiien  the  acoUettt  happened,  and  he  has  no 
more  case  under  sub^saotlon  8  than  he  has  under  80|>- 
8, 


LnmLBT,  L.J.-*I  am  clitiiidy  of  the  same  o^ridb. 
I. think  an  that  can  be  sitid  is  exhausted  ^  the 
elaborato  Judgment  ol  A^  L.  fimftii,  J.,  in  the  BiYbtalai 
Ck>art.  It  is  impoisible  on  tho  evidenoe  to  conm  to  aiij 
othbr  conolusfon.  I  wlfil  only  ellld  that  the  case  t>f 
WHght  ¥.  WiOlU  is  no  audhodty,  as  we  there  thou|fht 
the  facto  had  not  been  strtftoiently  inresCigtfted,  mtf  ire 
remitted  the  case  to  the  eouttgr  court  for  tlint  i 
only. 


Bownbr,  L.J.r^Iam  df  tka  irine  oplnfaa,  and  ItfaMc 


it  ia  a  veqr  plain  < 
App0d  ii&ndmd. 

ioKoitor  for  Ibe  appettant,  M.  Chapman. 
Solicitors  for  the  «esp0ndant»  'VMson,  SeiM»  ft  Aimn. 
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Oovxv  or  Appsal* 


Walss  v.  Wnmunr. 


OoVBfOlARIA^ 


.From  Q.  B.  Di?.  July  19. 

Waxbh  «•  Whuklet.  (a.) 

Master  and  wrvani — Negligene&^Employen^  LiaHUiy 
Ad,  1880  (48  A  44  Ticf.  e.  42),  «.  1,  iub-Hdim 
1 ;  «•  8,  Btib'Hdion  1  — ''  Ds/eet  in  eondifion  of 
machinery  " — iifacAtnd  dangerous  to  workman. 

Per  Lindley  and  Lopes,  LnJJ.  (Lord  Ether,  M.B., 
dieeeniing). — The  mere  fad  that  a  machine  i$  dangerous 
to  the  workmen  using  U  does  not  eonstiMe  a  **  defed  in 
the  condition  of  the  machine "  within  the  meaning  of 
sedion  1,  suihsedion  1»  of  the  JBmployers*  Lidbili^ 
Ad,  1880. 

The  fiaiMtiff  was  employed  at  a  carding  machine  at 
the  de/endanie*  mill.  In  the  machine  wae  a  vertieal 
wheel  which  revolved  upon  a  bed'plate,  and  in  the 
vertical  surface  of  the  wheel  there  were  large  hcles^  It 
wae  the  plaintiff* e  duty  to  place. a  leather  hand  over  the 
wheel  while  in  motion.  Upon  the  occasion  in  question, 
while  engaged  in  putting  the  hand  on  the  wheel,  the 
plaintiffs  thumb  was  taught  in  one  of  hoUs  and  was  out 
off.  There  was  evidence  that  the  holes  were  dangerous 
and  of  no  use  eacept  to  lessen  the  weight  of  fAe  wheel, 
and  the  defendants  had  carding  machines  loth  with 
solid  and  open  whede.  The  machine  had  heen  in  use 
for  many  years  without  any  accident  happening,  and  no 
complaint  had  heen  made. 

Held,  hyJAadlev  and  Lopee,  L.JJ.  (Lord  Esher,  M.B., 

dissenting),  that  there  was  no  evidence  of  any  *'  drfed  in 

'  ihis  oondOUm  of  the  machine  **  for  which  the  defendants 

were  liaUe  within  teeticn  I,  sub^sedion  1,  and  sedion  S, 

sub-eecUon  1,  of  the  En^loyer^  LidbOUy  Ad,  1880. 

Appeal  from  the  Jadgmeot  of  the  Qaeen's  Bench 
DlTiBion  in  an  action  under  aection  1,  enb-aeofelon  1,  of 
the  Employers'  Liability  Act,  1880,  brought  in  the 
Blaokbam  Oonnty  Oonrt. 

It  appeiured  that  the  plaintiff  waa  a  grinder  employed 
at  a  carding  machine  at  the  defendants'  mfll.  Li  the 
'  machine  there  was  a  Tertical  wheel  which  re^rolved  npon 
a  horisontal  bed-plate,  and  in  the  Tertical  surface  of  the 
wheel  there  were  holes.  Part  of  the  plaintiiTs  duty  was 
to  place  a  leather  band  oTer  the  ciiaomferenoe  of  the 
wheel,  and  this  oonld  only  be  done  while  the  wheel 
was  in  motion.  While  doing  this  upon  the  oocaMon 
*  In  question  tho  plaintiffs  thumb  was  caught  in  one  of 
the  holes  in  the  surface  of  the  wheel  and  cut  oil. 

It  appeared  from  the  e?idence  that  the  machine  bad 
been  in  use  for  ten  years ;  that  the  holes  were  for  the 
purpose  of  making  the  wheel  light;  and  that  tho 
defendants  had  carding  machines  both  with  open  and 
•olid  wheels.  The  plaintiil  had  been  a  grinder  for 
thirteen  years,  and  had  been  in  the  defendants'  employ- 
ment for  eight  months,  and  had  nsTer  complained,  and 
no  complaint  had  been  made,  of  the  open  wheels.  In 
bis  evidence  the  plaintiff  said  that  the  open  wheels 
weie  never  so  dose  to  the  bed-plate  as  in  thlbi  machine, 
and  three  witnesses  said  that  the  holes  in  the  wheel  were 
dangerous,  and  were  of  no  use. 

'fhe  question  raised  was  whether  there  was  a  defect 
in  the  condition  of  the  machine  which  rendered  the 
defendants  liable,  and  the  oonn^  court  Judge  told  the 
Jury  that  to  be  def  ecti?e  it  must  be  such  as  a  reasonable, 
careful,  experienced  man,  reasonably  careful  of  the 
safety  of  his  hands,  would  not  use.  The  Jury  fdund  a 
Teidiet  for  the  plaintiil,  damages  £30. 

In  the  DiTisional  Oourt  Wills,  J.,  was  of  opinion  that 
there  was  evidence  to  go  to  the  Jury,  Onmtham,  J.,  held 
that  there  was  not.  The  Judgment  for  the  plaintiff 
therefore  stood. 

The  defendants  appealed. 

Wheeler,  Q.O.,  and  E.  Bray,  for  the  defendants.— 
The  machine  was  properly  constructed,  and  it  was  fit  for 

(a.)  Beportrtby  W.  F.  Babbt,  Esq.,  Barrister«at-Law.  j 


the  pnrpoae  for  which  it  waa  used.    These  i 
now  more  frequently  made  with  solid  whssla,Mdtt0y 
would  piobabl^  be  safer,  but  it  is  not  eridanss  d  Uf^ 
genoe  in  an  employer  not  to  adopt  the  latMtln  of 
maddne.    The  combined  effect  of  section  1,  nb^Httoi 
1,    and  section  S,  sub-section  1,  of  tiis  lBi|k|ar 
liabUity  Act,  1880,  is  that  there  must  bs  aofcalri 
defect  in  the  condition  of  the  machine,  baft  iho  Bej|k 
genoe  in  the  employer  in  connection  themvi&  Ha 
was  no  evidence  of  that  here.     There  was  oolj  eiUmi 
that  the  machine    was   dangerous,   bat  thst  b  «k 
suflldent,  as  moot  maddnea  are  daagsaoni,  ail  ttii 
machine  had  been  used  for  years  wtthoat  sseidart« 
complahit     The  Act  has  placed  the  woikBia  h  i 
position  as  advantagsous,  but  no  better,  than  tint «( fti 
rest  of  the  world  who  use  the  maatet^s  prsniMit  hb 
invitation  on  business  :  per  Bowen,  L.J.,  in  TAmmbt. 
Quartermaine,  35  W.  B.,  at  p.  567|  18  0-  B.  B^  itf 
693.     In  Orafter  v.   Metropoliian  BaOwas  Ot^  U 
W.  B.  334,  L.  fi.  1  0.  P.  300,  where  tiie  pldatifl  UHn 
the  stairs,  which  were  edged  with  brass,  the  ooiifthiU 
that  there  was  no  evidence  of  negligences  thoegk  tw 
witneises  said  that  in  thdr  opinion  the  sftsiroMiHi 
dangerous  by  reason  of   tho   brass  noslngB  tsAU 
absMioe  of  a  handraiL 

T.  W.  Ohitty  (Bighorn,  Q.O^  witii  him)  for  Oi 
plaintiff.— There  was  evidence  that  the  mssbfat  vn 
defective.  A  <'  defect "  in  the  condition  of  the  nsdihfl 
is  something  producing  danger  to  tho  woifcmsn  mbg  it 
The  madiine  was  not  suitable  for  the  purpose  iotvtiA 
it  was  being  used  at  the  time  of  the  injary— vl&i  ^ 
putting  on  the  strap — by  reason  of  the  hdes  in  the  vhML 
The  case,  therefore,  comas  within  the  decisions  in  Aib% 
Samudson,  32  W.  B.  595,  12  Q.  B.  D.  30;  CWppiT* 
Jt4i2g«,  33W.  B.86,13a.B.D.  583;  Paky^.QenA 
34  W.  B.  295, 16  Q.  B.  D.  52  ;  and  WMn  v.  iMM 
34  W.  B.  455, 17  Q.  B.  D.  122. 


E.  Bray  replied. 


(jMr.ad$.eA 


July  19.— Lord  Ebhsb,  ILB.— Bi«qio  comfaig  tsAi 
facts  of  this  particular  case  I  think  it  neessiary  tomfej 
one  or  two  prdiminaiy  observations  wfaioh  axe  mtati 
to  show  the  grounda  of  my  Jodgmsnt  Than  ta" 
alwsys  been  two  schools  of  thought  in  eases  of  isjiny  ^ 
workmen.  Some  Judges  have oondderedchiefljtfastislai* 
tioe  might  be  done  to  masters  in  hoUUttg  ttem  reifosdtk 
Others  liave  considered  that  masters  and  wockMai* 
not  really  upon  an  equal  footing,  inasmuch  ""^^ 
was  danger  in  the  ompliqrment,  it  did  not  siiit  em 
regard  to  the  masters  but  only  with  rsgard  to  tks  f«i- 
men,  and  that  conaequently  the  worinncn  must  aittefi* 
up  their  employment  or  take  the  dak.  Thme  tioiii* 
were  laid  before  the  committee  of  the  House  of  OoMiig 
whidi  aat  to  inquire  into  the  subject,  theoas  Mktf 


thinking  that  the  Uw  as  laid  down  by  tiieJad|fN«iM 
Just  law,  the  other  tibinUng  tiwt  it  was  unWr  tsm 
worimenand  ou^ttobe  altend.    It  was  >P**|2f 
ooofUcting  views  that  the  Xn^yenT  liafaOi^AiMJ^ 
waspassed.    That  Act,  as  its  tttio  shows,  vaipM** 
favour  of  wwkmen,  and  to  extend  tiM  lUm^ 
masters.    Since  the  passing  of  that  ststots  I^j^ 
hdp  thinking  that  tho  same  line  of  thought  kai ki0> 
operation.      Some  Jnd|^  have  construed  ^^jz 
strictiy  so  as  not  to  inflict  any  injuattss  m  av^ 
Otiier  Judgee  have  conatmcd  it  UberaQy  in  b*^*!: 
workmen.     I  myself  have  always  bdsngsd  to  tbii|^ 
school.    The  former  school  have»  In  mj  efbit^'^ 
too  bdd  in  interfering  wttiivwdists  of  JuilML 

Ooming  to  the  present  oase,  two  qosotioai  f|^^ 
onr  decision.  The  first  qnestkn  i%  Howftf^fV. 
oourt  to  interfere  with  the  verdict  of  ^^^g^ 
second  question  is.  What  is  the  traa  eoastiiri*V^ 
statute  P    As  to  the  firsts  the  Jury  must  be  til*"^ 
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Wamr  v.  Whrblbt. 

OouRr  OP  Appx4l. 

found  that  the  machine  was  defective  in  thia  senie,  that 
it  was  dangeroue  to  the  workmen  using  it.  We  are 
asked  to  say  that  their  verdict  was  wrong  on  the  groand 
that  there  was  no  efidenoe  that  the  machine  was  danger- 
ousy  and  dangerous  by  reason  of  the  negligence  of  the 
emplojer.  It  was  argned  that  there  could  not  be  negli- 
gence on  the  part  of  the  employer,  beoause,  as  was  said, 
there  was  no  other  better  known  form  of  machine  at  the 
time.  That  view  seems  to  me  to  be  erroneous.  The 
question  seems  to  me  to  be  whether  the  machine  is 
doogerous,  and  whether  a  careful  consideration  would 
show  it  to  be  dangerous. 

In  my  opinion  it  U  no  answer  to  say  that  though  the 
employer  used  a  machine  that  was  dangerous^  no  better 
machine  had  up  to  that  time  been  invented.  I  am  pre- 
pared to  say  that  if  a  careful  consideration  would  show 
.  the  employer  that  the  machine  was  dangerouo  to  the 
workmen  using  it,  even  though  the  machine  could  not  be 
improved  upon,  the  employer  ooght  not  to  use  it,  or,  if  he 
do9S,  he  can  only  do  so  subject  to  a  liability  to  pay 
compensation  to  the  workmen.  And  if  on  a  carefiU 
coDsideiation  by  the  employer  or  by  skilled  persons  an 
improvement  conld  be  made  in  the  machine,  that  would 
be  stronger  to  show  that  there  was  negligenee  in  the 
employer  using  it.  In  the  present  case  the  machine 
had  been  some  years  In  use*  An  alteration  in  the 
machines  had  been  subsequently  brought  into  use*  The 
Jury  accordingly  had  to  consider  whether  the  machine 
was  defective  in  the  sense  of  being  dangerous  to  the 
workmen  using  it,  and  whether  or  not  the  employer,  by 
the  exercise  of  ordinary  care,  must  have  known  it  to  be 
dangerous.  The  Jury  have  answered  both  those  ques- 
tions in  favour  of  the  plaintiff.  I  accept  that  verdict  as 
not  unreasonable,  and  I  am  not  prepared  to  set  It  aside. 
It  seems  to  me  that  both  the  learned  Judges  in  the 
Divisional  Gourt  accepted  it,  but  differed  upon  the  con- 
struction of  the  statute. 

Upon  the  question  of  the  construction  of  the  statute, 

it  is  said  that  there  is  no  defect  in  the  condition  of  the 

machine  if  it  is  fit  for  the  purpose  for  which  it  is  used, 

.  even  thoogh  it  be  dangerous  to  the  workmen  using  it. 

Bamembering  that  this  is  a  statute  passed  in  favour  of 

workmen  and  for  their  greater  safety,  I  do  not  think 

that,  in  considering  what  is  a  defective  machine,  we  can 

confine  the  consideration  to  the  question  of  the  purpose 

for  which  it  ^is  used.    The  defect  contemplated  by  the 

Act  is  not  in  the  pxupose  for  which  the  machine  is  used. 

That  is  not  the  test.    The  defect  lies  solely  in  there 

being  danger  to  the  workmen  using  it.     The  purpose 

for  which  a  machine  is  used  is  wholly  immaterial,  and, 

io  my  opinion^  the  defect  solely  pointed  at  by  the  Act  is 

a  defect  which  touches  the  safety  of  the  workmen;  and 

that  may  either  be  in  the  original  construction  of  the 

machine  or  in  the  use  to  which  the  machine  is  put.    Ko 

qaeation  is    raised    as    to   misdirection   if  there  was 

evidence  to  go  to  the  Jury,  nor  as  to  negligence  on  the 

part   of  the  plaintiil.    In  my  opinion,  therefore,   the 

▼erdiot  ought  to  stand,  and  the  appeal  should  be  dis- 


The  Judgment  of  LmniiSY  and  Lopss,  Ii.JJ.,  was  read 

Ifopjsa,  IfcJ.— This  case  raises  a  most  important  ques- 
tion under  the  Employers'  Liability  Act»  1880.  In  the 
oonrt  below  the  learned  Judges  differed,  Wills,  J.,  hold- 
ing the  decision  of  the  county  court  Judge  right,  Gran- 
tbam,  jr.,  holding  it  wrong.  We  agree  with  the  judgment 
oC  Grantham,  J.,  and  disagree  with  the  Judgment  of 
'WiUe,  J.,  and  the  ICaster  of  the  Bolls. 

The  question  is  whether  there  was  any  evidence  of 
^anj  defect  in  the  condition  of  the  machinery''  within  the 
mesttiing  of  section  1,  sub-section  1,  of  the  Employers' 
Xiabilit/  Act*  We  think  there  was  not.  To  determine 
the  meaning  of  the  words  *'  defect  in  the  condition  of 
the  machinery "  we  must  look,  not  only  at  section  1, 


Bub*section  1,  but  also  at  sectioa  3,  BQb-Beoti)a  1« 
Beading  those  sections  apd  sub-sections  together,  we 
think  there  must  be  a  defect  implying  negligonoe  iti  the 
employer.  The  negligence  of  the  employer  appears  to 
be  a  neoeesary  element  without  which  the  workman  Is 
not  to  be  entitled  to  any  compensation  or  remedy.  It 
must  be  a  defect  in  the  condition  of  the  macbiue,  having 
regard  to  the  use  to  which  It  is  to  be  applied  or  to  the 
mode  in  which  It  is  to  be  used.  It  may  be  a  defect 
either  in  the  originsl  construction  of  the  machine,  or  a 
defect  arising  from  its  not  being  kept  up  to  the  mark  ; 
but  it  is  essential  that  there  should  be  evidence  of  negli- 
gence of  the  employer  or  some  person  in  his  service 
intrusted  with  the  duty  of  seeing  thit  the  machine  is  in 
proper  condition.  It  must  be  a  defect  in  the  original 
construction  or  subsequent  condition  of  the  machine 
rendering  the  machine  unfit  for  the  purposes  to  which  it 
is  applied  when  used  with  reasonable  care  and  caution, 
and  a  defect  arising  from  the  negligence  of  the  em- 
ployer. What  evidence  is  there  of  tbii  ?  Is  thera  any 
evidence  of  the  machine  being  defective,  even  in  the 
abstract  f  It  was  perfect  in  all  respects.  It  was  not 
impaired  by  use.  It  had  been  properly  kept  up  to  the 
mark.  The  only  suggestion  is  that  the  wheel,  which 
might  have  been  solid,  had  holes  in  it,  and  that  if  the 
wheel  had  been  solid  the  plaintiil  could  not  have  put  his 
thumb  where  he  did,  and  the  accident  would  not  have 
happened.  It  was  also  suggested  that  the  wheel  was  too 
dose  to  the  table»  and  that  had  the  wheel  and  table 
been  further  apart  the  accident  could  not  have  hap- 
pened* There  was,  however,  no  evidence  worth  men- 
tioning of  improper  construction  in  this  respect*  But 
the  plaintlfE  had  used  the  same  kind  of  machine  for 
thirteen  years  and  had  sustained  no  injury.  It  is,  to  our 
mind,  clear  that  he  would  have  suffered  no  injury  on  the 
present  occasion  if  he  had  used  proper  care  and  caution. 

In  these  droumstances  we  can  see  no  evidence  of  any 
defect  in  the  condition  of  the  machine,  even  apart  from 
negligence  of  the  employer.  It  may  be  that  a  solid 
wheel  would  have  been  safer,  but  it  would  be  placing  an 
intolerable  burden  on  employers  to  hold  that  they  are  to 
adopt  every  fresh  improvement  in  machinery*  We  do 
not  believe  that  such  was  the  intention  of  the  Legisla- 
ture, nor  do  we  think  it  was  intended  to  relieve  workmen 
from  the  exercise  of  that  care  and  caution  without  which 
most  machinery  is  dangerous. 

But  in  our  opinion  the  defect  in  the  condition  of  the 
machinery  must  be  such  as  to  show  negligence  on  the 
part  of  the  employer.  It  seems  to  us  that  in  this  case 
there  is  not  a  particle  of  evidence  of  any  defect  arising 
from  the  negligence  of  the  employer.  It  was  a  machine 
generally  used — used  by  the  plaintiff  for  thirteen  years 
without  any  complaint  or  mischief  arising— perfect  and 
unimpaired,  and  never  thought  by  the  pldntifl  himself 
to  be  unsafe*  It  la  said  there  is  evidence  of  the  maohina 
being  dangerous.  Bo  are  most  machines,  so  is  even  aa 
ordinary  sharp  knife  unless  used  with  care,  but  that 
does  not  make  it  defective  in  its  condition,  nor  does  it 
imply  negliganoe  in  the  employer,  if  an  accident  hap- 
pensy  who  fnmlshea  it  to  his  workmen  for  them  to  use 
with  reasonable  care* 

The  anthorities  dted  in  nowise  conflict  with  the  eon- 
elusion  at  which  we  have  arrived*  They  are  all  cases 
where  there  was  evidence  of  a  defect  showing  negli« 
gence  of  the  employer.  In  Btihe  v.  Samudion  the  lift 
was  good,  but  there  was  negligence  in  not  providing 
what  was  necessary  to  prevent  the  coke  falling  off ;  the 
machine  was  defective  as  nsed  for  coke*  In  Oripp$  ▼• 
Judge  the  ladder  was  nsed  for  a  purpose  for  which  it 
was  unfit,  and  was  so  nsed  under  the  personal  snperin* 
tendenoe  of  one  of  the  defendants*  In  Weblinr.  BaUard 
there  was  evidence  that  the  ladder  was  not  in  a  propes 
condition  for  the  purpose  for  which  it  was  nsed,  and  that 
the  employer  knew  this*  In  Thonuu  v.  QuarUrmaine, 
I  there  was  no  defect,  and  it  wiift^ud  there;  must  be  a 
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defect  ehowiDg  cegligeDce  ia  the  employer  fa  ordet 
to  bring  the  case  within  the  Act.  In  Tarmonth  t. 
France^  ante,  p.  281,  19  Q.  B.  P.  647.  it  was  vice  in 
the  horre  which  wee  complained  of,  which  was  known  to 
the  defendants'  manager. 

In  this  case,  then,  in  onr  opinion,  there  was  no 
evidence  of  negligence  to  go  to  the  ^arj.  The  learned 
county  court  judge  ought  to  have  nonsuited  the  plain- 
tiff, or  have  directed  a  Terdict  for  the  defendanfv.  If 
our  view  is  wrong  it  will  follow  that  whenever  a  work- 
man uses  a  dangerous  machine  and  is  injured  by  it 
wfthoot  any  negligence  on  the  part  of  the  employer,  the 
latter  is  responsible  for  the  injury,  unless  he  can  prove 
n^ligence  on  the  part  of  the  workman  himself.  We 
oaanot  oonetrue  the  Act  as  warranting  any  each  conclu- 
sion. The  Act  is  not  directed  against  dangerous 
noAohines,  but  against  the  negligenoe  of  employers. 
With  regard  to  the  general  observations  of  the  Btaster 
of  the  Bolls  on  the  Employers'  Liability  Act,  we  say 
that  we  agree  with  him  that  the  Act  wasptosed  In 
favour  of  the  workman,  and  we  are  ready  to  give  the 
workman  every  benefit  to  which  he  is  entitled  tinder  this 
A£t»  but  we  feel  bound  to  oonstrue  the  Act  acnording  to 
the  meaning  which  we  think  it  beam,  and  was  intended 
to  bear. 

We  think  the  appeal  must  be  allowed. 

Solicitors,  Ptitchard,  JBngkfldd,  ^  Ob.,  for  H.  BChy^ 
'SMNdBbum  \  Jfisfftftiati,  xTffs,  ct  AeiTtiMiti,  toit^Puftittff' 
toD  ^  Alten^  Manchester. 


Anm  Q.  B.  Div.  July  %. 
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Befendani  puUished  artidea  a\  ^  ^ 
who  urns  Governor  of  MaurUiuB^  had  hwn  cKarged  oy 
memheri  of  the  couneU  with  $mding  to  the  ColonicU 
Offlee  garbled  reports  of  their  speaoheB.  The  artlcUi 
were  aJeo  alleged  by  the  plaintfff  to  impute  that  he  had 
in  fact  transmitted  such  garbled  acoounts. 

An  adion  for  libel  having  been  brougM,  defendant 
pleaded  that  the  allied  libels  were  true  in  substance  and 

JSeld,  that  plaintiff  was  enURed  to  further  and  better 
particulars,  it  not  being  dear  whither  the  defence  meant 
that  what  was  charged  againsi  the  plaintiff  had  been 
iruliii  reported  or  that  what  was  reported  to  have  been 
eharjged  was  in  fact  true^ 

ineal  by  tike  dsfeadflMt  fseas  «  ieoUHi  «f  tibe 
DfvMMMfl  Oomt  ordwing  tfie  defendaofc  to  «i»e  msm^ 
tfoalaseot  m^  laote  relied  vpem  m  JasttasMlloaitartlie 
dUBVedUbOs. 

mie  w«»  antaetfen  for  MImI  bmight  byflto  Jbte J?bps 
Jfeneesj,  Qovemor  of  tiie  liMiiAtittB,  agiiinittbe  fiii* 
lisher  of  the  Times  newspaper. 

Ibft  alleged  Ubels  weie  coBtalned  in  surtsto  arMes 
piMisbed  in  the  Timse  wtth  nferenee  «o  «iMet(hig  of 
Urn  CbiHwtt  of  the  GovemaeBt  of  the  Maustthtti  mhidk 
«sokiplaee  on  tke  19tb  of  April,  1M6.  1b  these  «stffll« 
1ft  me  said  that  oetlate  memlbere  of  Ih*  «oaaea  bad 
i  tbe  Gkyveanor  with  tsansnittUgte  IkeOeloDial 
i«  report  of  the  speeebee  diliWNml«t  tin  veeUng 
having  antamitted  then  to  tile  speotists,  and 
^wMh  eiiMng^.4hat  is,  tanperteg  wltlH^be  tepoit. 
s  of  the  language  uesd  in  the  avfeieleB  «ilgiil  alee 
tbe  intevpeetetlon  that  th*  plaAatMrrhad  in  ftet 
~  wtth  the  report,  and  tl»t  moMilag  wm  pal 


upon  it  by  the  plaintiff  in  the  innuendoes  < 
him  in  his  statement  of  cili^m. 

The  defendant,  in  his   defenoe,   deided  tti  tte 
articles  oonld  bear  Vbn  meaning  pat  upon  tllea,flra7 
meaning    deiamatory    to     tSie     plaintiff.     Bt  iho 
pleaded  as  jmtlfioaftion  that  the  alleged  UMitt 
published  bond  fide  waA  wiCkoat  malioe,  aad  van  fiti 
of  fair  and  aoonrate  aoeonnts  and  repoiis  of  pdUeia* 
oeedings  in  Ae  Oomioil  of  Goremment  of  tiie  eohq; 
that  l£ey  were  fair  and  reasonable  cnmaeah  19a 
matters  of  pnbllo  Interest  and  notoriety  and  priHM 
bond  fide  and  without  malice  and  under  neb  dnoi- 
stances  as  to  render  the  publication  privflegfid;  tsl, 
lastly,  that  the  alleged  Uhels  **  were  and  are  tm  h 
substanee  and  In  faet** 

The  defendant  had  obtidned  a  oomminloa  ts  lAi 
evidenoe  in  tiie  liiaad  of  Hanritias,  and  ia  the  ia«i* 
time  the  plaintiff  applied  at  ohamben  for  aa  erihrtlit 
the  defendant  should  ghre  partieulavs  of  the  heti 
relied  npon  as  justlfloafion  of  tbe  Uhels  eomfMBClflC. 
Denman,  J.,  refused  the  application.  The  phhfll 
then  appealed  to  the  Divlsiottal  Oourt,  and  on  laj  U 
the  appeal  was  allowed,  the  eonrt  holdfaig  Oat  tte 
plaintiff  was  entitled  to  know  before  toetriri  vlutit 
was  that  the  defOndant  meant  bj  pleading  Ihst  tte 
alleged  Hbeb  were  true  in  substanee  and  in  fi^ 
vrhether  he  meant  i^at  he  had  truly  reputed  vhat  «u 
said,  or  that  what  he  reported  to  ha;ve  bean  asM  an 
true,  and  that  tiie  plaintiff  was  entitled  to  tte  partios- 
lars  for  which  he  asked. 

The  defendant  now  appealed  from  that  deofafoa. 

Lumley  Smith,  Q,0.,  William  Graham.  tiA  AM 
Bower,  in  support  of  the  ngpml.  oontsnded  tbat  te 
pleadhsg  was  vide  enough  to  oover  both  tbe  sikatiat 
meanings  of  the  dafenoe.  The  jury  would  ai^  '  "' 
the  alleged  libel  was  true  and  then  tfafr  T  ' 
would  be  prepared  to  justify. 


Oa^faae  (with  whom  was  £oefcieoecK^  Q.0.\ 

nd  Behrmu  ▼.  AUen^^Jut.  N.  a  118;  TAmm^- 


(a.)  Beported  by  L.  6.  Brxstows,  lhg.«  Barrister-aA-Law. 


Stumi,  1  T.  B.  75S;  Dmean  v.  TktpaUm,  Z  B.*^. 
556;  Oeurleyif.  FUmeeU.  SI  W.  B.  •»,  L.  B.  «ar. 
368 ;  and  BuUen  aad  Lsafcs^a  Fnoedanls  fafMhl 
And  ed.,  p.  61A. 

Oonoir,  Ur.^I  think  the  IMviaional  OboxC  f« 
right.  The  object  of  particulars  Is  to  enable  bott  pufla 
to  go  to  trial  with  knowledge  of  what  tb^  hsM  t» 
meet  Here  is  a  plea  which,  aooordlng  to  ^ns  fm/d 
system  of  pleading,  cannot  be  said  to  be  a  tad  |i* 
**The  alleged  libels  respectively  vrere  and  an  tris  h 
flubstenoe  and  In  fact'  That  coven  Ixrth  giaaiiaai: 
whether  the  report  of  what  took  place  is  tns,  vd 
whether  tbe  ftets  cfaai^  against  flie  pisintif  dariag 
those  debatn  are  true.  In  my  opinimi,  in  oidtf  ^ 
enable  the  plafaitiff  to  be  prepand  with  evideaea  j^ 
he  goes  to  trial,  he  ought*  to  know  vrhat  the  ittm^ 
ant  really  means  I7 that.  Don  he  mean oalyttst  bsktf 
giTen  a  oorreot  report  of  what  tedc  plaoef  Ordoeite 
mean  that  the  faota  charged  agahut  the  plaintiff' 04  ^ 
iBot,traef  Ifciesiiithatthe*rfe»iantfatSBaats|i<^ 
whatever  the  jury  may  find  to  be  the  true  msaaiag  « 
the  Ubel.  That  cannot  be  aeoertafaiiid  tQl  the  tiM  hr 
giving  evidence  at  the  trial  is  paased^  aoad  how,  hi  "* 
case,  the  plaintiff  oenld  know  iriiart  be  hnta  ai^' 
cannot  say. 

Without  going  into  any  technical  detafla  '^^T 
old  and  present  form  of  pleaiing,  to  ny  ^f^jfj^^ 
order  was  right,  because  it  would  enable  the  {(■'■^M 
go  to  trial  with  the  knowledge  of  what  he  hntpj*? 
himself  against.    Before  the  court  below  Mr.  ^^^^ 
said :  **  We  are  quite  content  if  we  know  whatbtf  *V 
intend  to  say  the  report  is  a  ^e  one»  or  whl<fc>ff 
also  intend  to  contend  that  tlie  fhots  ohamai  r[ 
toe  plaintiff  wen  true.**     That,  I  HOnK^^ 
sulBoient  compliance  with  toe  cider* 
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lownr,  ZJ*''^$mdifibmmam  opliil<m,  and* 
btg  twotaBy,  flir  the  mwUMr  glviaa  bytlie  Lord  JiuUm; 
I  Ihii*  It  tonguMMwy  ftnr  the  pvrpiNe  of  Jattlce  int«» 
tlie  pkdoM^  imae  etour  Minre  tkta  trid,  «lroaM  know 
lAednr  it1»  gotag  to  bv  mM,  tigt^tia^  Mm  tflMt  lie  did 
aftar  ttwwwtmiii  or  whuthwr  it  iv  not.  The  doAradMt 
Biy«  ta^rlMrtda  Wat  aftVMdr  in  1^  ptoadkigr;  but  tke 
diPttullyl^  tb«tlw  "ium  to&d  Moi  ta  sooli  a  waf  that, 
aRhoogh'M  Ittwt^r  milglit  pattefs  midcnntud  thae  that 
vfm  m,  yatha  hat  oat  tbftd  him  in  loah  a  wagr  that 
vhan  fha  tiiiloiNma  on  vdMid'nta^iiot  ba  thcownrorof 
it  tQT  aoaia  tagwiiotiy  oonnad  oontanding'  that  ha  had 
n#fameaisir  tor  jUBttfy  the  truth  of  the  libels/  bat  onty 
t^  aqrthat  what  he  had  poblifhad  was  a  oortaet  lepore 
of  what  took  place.  Tetfmfa»njr,  I  think,  aoeofdhig  te 
thar  nitM„  tlawa:|awtlaahn>  aagltt  «•  be  .gitasik  What 
nam  tba  m^y  in  which  Joattaeaf' 
iiiiain  fthmftiwaji  iijrtiaa,  that  iato. 
18BS,.  whaft.  mm  atatoiaaai  cC  elatan  ait  ant  a.liM  wttb- 
onfcaai  I— UBiluif  Thatj tMiwiaimi  ganeiaUy  nead  tt> ha 
bjy'anifaiildnftlflosthNBoi  tba  weada  wMiotit  iiiiinaiiwdo, 
L  %  idiiiMi^  JiwWBiillim  at  tbaiaoadrwtth  it>. 
»  danrtara  ia  it  ^at  the  aifo  iaia 
tan»  I^dv  wt  o^aataK^HiB*  fatMUy*  pcviMed  ifi 
na  ln|atlfae;  ««t:  tat  tide  oaae  it  ^gfat  wdlk 
injawttoa  to  bmm  a>}iindat  of  tte  taw  dUloaoea  in  one 
fOMva^WMda  (bauaaaa  tiata  nia  two  eepaaate  da£eanae)» 
aarilariBMy.  1  tWbk(  wiiin  jrawpeotfiot  tho^Mntiftbir 
ytiaMhwi^  depHiw  lidm  at  that aeiy Tight  to  partioolati 
wiridb  the  Jndlaataiu  Act  wad  Bulee  iMaatto  glae  Uwu 
Oad.  M^  a.  7,  iB  «i  foUowai'^*  Wharethe  phdntiiE  eeelw 
7I»  aeapaotof  enwad  dlitftnt  olidme  er  oawee  af 


thar  alwll  In  ilited  e»  «ap«e  mar 

tiMajvand:lhe<aam9aide  AaU  apj^f  wheio  tbo dafevi-' 

ant  raiiee  upon  sereial  dtatlaat  gfoaDfta  of  dtolBDaey>aat 

oft,  or  aaaaaea.43laiaft  lennded  npon  eeparate  and  distinet 

iaota/*    Kbw  tbia  ia  a  oaee  in  whioh  the  two  d^feneee, 

thongh  pot  together  in  one  plea,  rwdly  ate  diatinet 

gcoinde  otdefonaeaad  fenndai  oaaepaaate  and  dkaliiot 

ihcta  ^  and  If  we  were  bonnd  by  the  baid  and  f  aat  line, 

thia  ia  a  oaee  ih  whloh  the  plaintiff  would  ha?e  had  a 

rights  it  aeema  to  me,  to  haTe  the  gtouuda  of  defence 

atated  aeparately  and  diatlnctlj.  That  haa  not  been  donv. 

It  may  be  aaid  on  behalf  of  the  defendant  that  that  is  an 

objection  to  the  pleading.    Yea,  bat  objeotiona  to  plead- 

Inge  have  alwaya  from  time  immemorial  been  onrad, 

when  the  objection  waa  to  the  generality  of  the  plea, 

lafjr  #eUf0»y  off  parMualaiai     nia  1»  aat  apt  wny  is 

the  common  law  di«iaion'OC«Hfaig  the  objection  cauaed 

bj  tha^aneiaUfey  of  the  plea. 

It  aaemr  to  nm^  thaiefar^  tbat  the  order  for  portioulara 
ia  baaed  upon  good  practice,  and  certainly  U  req.aired  by 
the  joatioe  of  the  caae. 

Fnr,  Ljr.r— I  egcee^  thoc^  not  without  doubt. 

flolMtanv    0.   S  B.   Sunimn   <ft    Ok.; 
.BAaaad^dhJanciL 


iha  df^mlaiit  at  lo  (fte  iMMnai'  of  iht  ptfnmk^omx 
inf&rmMim  f  Ae  repmrU  wwtt  htrnd^  or  ih&  nmmt  o/  ikt 
emre&fottdint  laAa  wrofo  Me  kttWj^r  oaiotfte  irfydaMf 
mammfipttfthe  Mtar. 

Appeal  from  the  rdf uaal  of  a  difiidonal  court  to  ordec 
the  defendant  to  make  further  anawera  to  certain'  ioto- 
ragatoxiee. 

The  action  wia  for  libel,  and  waa  brought  by  &^ 

John   Pope    Benneaay,    the    Gh)?emor   of  Maurltlni, 

a^ahiat  the  publiaher  of  the   TirM$  newapaper.    Thv. 

IOmI  oompMneS  of  waa  contained  in  a  letter  ffom-a 

ooneapohdent  at  Manritiua  and  in  a  leading  article  coai- 

menting  thenon,  whioh  were  alleged  by  the  plaiattfC  ta 

mean  tbat    he,  aa  governor,    had    been    charged    tQT 

imembera  of  the  council  of  the   colony  with  hating' 

edited "—  that  ia,  tampered  with  —  the  reporti  of 

atite  ffaeahaa  deUaeted  by  them,  and  with  havhig 

aaaarittad  lafortaol  aoah  apeeohea  to  the  Secretary  "ol 

•  8Me  fotthoOolaoMe  in  a  garbled  form.    The  delend^^ 

mit  plaadld  th«fe  the  aUe^ad  Ubaia  weae  paita  of  fais 

audiattMaatii  aaaaaMte-aad  laporte  of  public  prooeedinapi 

i  ol  the*  eaaaciL  of  the  oalooy^  and  fair  and  reaeoaahla 

of  pvUio  iatereat  aad  notoiiei9!«i 

poUiahed  bond  fide  and  without  maUee,«aii& 

aa  te  reader  the  pubUoatLen. 

prtitti«ed;  asd  thattho  aUeged  Ubela  woae  true  iuiaiih^ 

atiMaarimd.in  fact. 

The  fialntiC  adaMnietetad  to  the  d^ndant  iatearo. 
gatuiiai,.the  aabatawao  of  whioh,  eo  far  aa  it  ia  naaeeaavy 
toatitetbeai  hathii  sepMrtywaeaofoUowa:— (I)  Si^  to 
I  tha  beat  ef  yoav  iniermation  and  belief  fcom  what  paraoa 
oa  paiaewi  waa  tha  iafoinairien  obtained  upon  whiQh.tho 
aUeged  fair  and  accurate  aaoounta  and  nperta  weia 
reapectlTely  baaed.    (2)  Gl?e  to  the  beat  of  year  know- 
ledge, laibaaaaaion,  or  beUef  the  namoof  the  peiaoft^ior 
paraona  by  wliom  the  raporta  were  made,  aad  of  fte 
wba  eent  theat  ta  tho  Tinm.    (^  Had  tlw 
fvem  whom  the  vepaata  weve  obt<iin«d  aaf  in»> 
RMBMatlen  with  the  Timm  aa  ceereepoodaBfe  at 
r    (4)    eive  the   mmbo  of  the  penma  wba 
WioU  or  oaaaributed  tha  letter  or  article  beaded  Ibia 
Leaie,  3id  of  Angnat,  pubiiihad  in  the  Timm<iA  Iba 
26th  of  Aogaat,  1886.    (5)  Waa  or  wae  net  the  aaaP' 
nranicatlen   in  the  kat   ioterfogatovy  nwntieoad  tbe 
flret  raailaed  from  tbo  aaHhor  or  cantilbator  tbareaf f 

(6)  DM  ymk.  ortheedltar,  er  aaycM  an  behalf  ef  tba 
riaNaat^ai^  tbaa  make  mj  hiqnby  aa  to  tbe  aaiaoa 
denta  oa  raUabttity  af  the  peami  wbe  a«ppbe(i  *a 
iafafOMafoiiP    If  aa,  atato  what  woe  laamt  ebantibtab. 

(7)  Stato  wbether  yen,  or  the  editor,  or  any  {paaaoa 
engaged  am  the  2Vma»  haaa  at  any  time  veoeftvad  any 
and  what  inlof  mation  aa  totbo  person  who  auppiiedrtha 
raporta»  (t)  fiaea  yen  or  aagr  petaen  to  your  aevfioe  or 
naider  yen  ooatiol'  peeaaaaien  of  the. original  maara 
anfptrHNNn  which  tiomatter  piiUlabBd  en  the  2Mb«f 
Angnat^  IMIv  «uw  pahitedf  Tbe  anawer  of  (tbo 
defendant  to  the  above  totaaragateviaa  waa  aa  faHiMWr^ 
I  objeot  to'aaawar  tbe  intoiMgaroiiea  opon  thogranwda 
that  they  orO  Inetoaant  wad  de  not   relate  to   a«r 

._             ^  _  .  mattera  te  ^eellon  to  ttab  action,  and  that  tbey  oae 

Moor  a.  B.  Bia.                                               Jnly  ^  aot  pat  hm^  fide  fet  thopnrpoeea  of  Idiia  aetia^aaid 

HxasxssT  a.  ITiaeasx  (Ko.  2).  (a.)  I  that  I  am  adabed  owt  beUeta  that  I  am  not  boandao 

JPraeHce^IiOerrogaMeB^Aclian  of  Itbel  against  ptift-  \  ^^^^  ^^"UTr^'f  P^^  '?''tiZ*^i^  to^J^^ 

fair  eommmt^DiHietfure    of  name   of  newBpaj^er   '      '»  ^ 

etmreap(mdesU^^Dittilowire  of  original  nutnueorift^  ^     Denmao  4,  at  ahamlnni  thoaarht  the 

Jn  an  acUm  ogmimi.fJmptMkher  o/amwtpaptr  for  t  wae  iiaMiilinC  and  lefaeed!  to  order  tha  defendant ^tB» 
^Wfeicornkdned  in  a  bifar  j(baf?i>  ai<qrrw/»ewbae  and  to   imah»  a  Aiitona  ood  boHar  anawav.     ThO'  DiaUiait 
aa  UaaSm^mii^le ihnwm,  tlmdefmeewm IM  ihedlkged  \ Cbmit (JHaab^ and?fltopben,  JJ.),  apheM  bb deobkmw 
2dM  eawiHbd  of  on  oaoaaab  repaft  of  mrtain  pmhUo       TbopMattC  appaaledr 

Lotkwood^  Q.O,f  and  Cagnty^  for  the  plaiutifE.— The 
<a.)  Beported  tj  F.  G.  Bnoa%  Eaq.,  Barriater-at«Law.  k  dtaat  of  the  totorrogatoriea  ia  to  aak  the  detendant  what 
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Bkeana  be  took  to  aaceztain  the  troth  of  the  libel.  The 
plaiotifl  is  entitled  to  aak  what  is  the  ohaxacter  of  the 
man  the  defendant  relied  on.  If  the  writer  were 
Mtnated  by  icalidona  nioti?ea»  an  action. would  lie, 
even  thongh  the  libel  were  a.  trae  report  of  public 
proceedings:  Btevtne  t.  Bampean,  28  W.  B.  87,  6 
Ex.  D.  68.  [Lord  Esbsb,  M.B.^In  that  case  the 
action  was  broagbt  against  the  writer  of  the  report.] 
Hie  defendant  has  adopted  the  report,  and  wonld  be 
aifected  by  malice  in  the  writer.  It  is  not  a  safBoient 
czouae  for  refosing  to  gi?e  persons'  names  that  you 
intend  to  cail  them  as  witnesiee:  MarricU  t. 
Ohamherlain,  84  W.  B.  788, 17  O.  B.  D.  154.  As  to 
the  manuscript  of  the  letter,  the  plaintiff  desires  to 
know  what  were  the  materials  which  the  editor  had,  and 
whether  certain  matters  were  in  the  manuscript,  or  were 
added  by  the  editor. 

Lttf/Hey  Btnithf  Q,C.,  and  Chraham,  for  the  defendant. 
—These  intenogatorles  are  irrele?ant.  The  defence  is 
that  the  reports  are  true  and  the  comments  fair.  Fair 
comment  is  quite  a  diiferent  defence  fh>m  prifilege,  and 
the  question  of  malice  doea  not  arise:  CampbeU  ▼• 
SpoUiiwoode^  U  W.  B.  569,  8  B.  ft  8.  769 ;  MeriwaU  ▼. 
Carmm,  86  W.  B.  281,  20  Q.  B.  D.  275.  The  defendant 
will  ha? e  to  eatablieh  his  defence — ^riz.,  that  the  vepoffte 
are  true  and  the  comments  fair,  and  on  snoh  iiauee  all 
question  as  to  malice  is  irrelevant.  Moreover,  If  malice 
were  shown  in  the  writer,  it  would  be  no  cFidence 
against  the  defendant :  Clark  ▼•  Newiam^  1  Ez.  181 ; 
BoherUon  t.  Wylde,  2  Moo.  ft  B.  ICl,  The  publication 
being  admitted,  the  name  or  character  of  the  writer  is 
not  material.  Neither  is  it  material  what  is  in  the 
manuscript;  for  the  defendant  will  have  to  showtliat 
the  published  account  is  trae. 

Loid  EsHBB,  M.B. — In  thia  case  interrogatoriec  have 
been  administered  and  have  been  answered.  But  it  ie 
said  that  the  answers  are  unsatisfactory,  and  we  are 
lequeated  to  direct  tiiat  further  answers  should  be  made. 
To  that  the  objection  is  taken  that  any  further  answers  to 
these  interrogatories  cannot  disclose  anything  material 
to  enaUe  the  party  administering  either  to  maintain  hla 
own  case  <»  to  destroy  his  adTsrsary's  case.  If  the 
answers  would  be  material  for  either  of  these  purposes 
the  interrogatories  ought  to  be  answered.  How  can 
they  be  material  for  either  purpose  P  It  was  suggested 
that  the  interrogatories  were  put  for  the  purpose  of 
asking  the  names  of  pemons  who  had  made  certain  atate- 
menta  to  the  defendant;  it  was  said  that  it  might  be 
shown  that  those  persons  were  actuated  by  malicious 
motiTsa,  and  that|  if  so,  the  defendant  must  be  held  to  be 
malicious,  so  that  any  privilege  he  might  have  would  be 
taken  away.  But  to  show  that  the  persons  who  gave 
the  information  were  actuated  by  malioe  does  not  carry 
the  case  forward,  for  that  is  consistent  with  absence  of 
malice  in  the  defendant.  I  think  that  the  names  and 
the  motivea  of  the  informing  persons  are  immaterial  for 
the  purpose  of  showing  malice. 

But  the  real  defence  set  up  in  this  action  is  that  the 
reports  are  correct  and  the  comments  fair ;  and  on  that 
defence  the  question  of  malioe  does  not  arise.  As  to 
whether  the  comments  are  fair  or  not,  how  can  that 
depend  on  the  names  of  the  persons  who  gave  the  infor- 
mation, or  on  whether  they  were  malidous  or  not,  or  on 
whether  the  defendant's  conduct  with  regaid  to  them 
was  fair  or  not?  And  on  the  question  whether  the 
reports  are  a  correct  account  of  what  happened,  it  is  dear 
that  the  names  of  the  persons  who  sent  them  are  imma- 
terial. The  issue  is  whether  what  the  defendant  has 
stated  is  in  effect  trae.  Suppcee  the  names  are  given, 
that  can  have  no  effect  on  that  issue.  Again,  suppose 
the  manuscript  produced,  that  cf  n  have  no  effect  on  the 
issue.  The  Jury  will  have  to  compare  what  the  defend- 
ant has  published  with  what  actually  took  place  in  the 
colony;   and  for  that  purpose  the  contents  of   the 


manuscript  will  be  immaterial.    Suppose  the  i 
was  produced  and  was  found  to  diiler  fmm  tke  psb* 
lished  report,  the  question  would  stUl  be  wlMtker  tki 
published  report   truly  represented  what  tookflw, 
The  only  object  of  getting  the  names  of  tbeaa  |khbi 
or  production  of  this  document  is  to  enaUe  thafUiii 
to  go  to  those  persons  or  to  look  into  that  doomMfciR 
the  porpose  of  finding  out  other  eridsDoa  tins  h 
names  or  the  document  to  show  that  the  deasriptfaa^i 
what  took  place  is  not  correct  or  thatthecomauatli 
unfair.    The  plaintiff  wants  to  find  sometUag^  of  wM 
he  at  present  knows  nothing,  to  see  if  he  oaonot  ub 
out  a  case.    That  is,  the  interrogatories  an  IbUig 
interrogatories.    I  am  of  opinion  that  we  ought  aot  to 
order  further  answers  to  be  given. 


LnmLST,  L.  J.— I  think  that  I 
been  sufSdently  answered.  My  only  doubt  ia  ai  to  tin 
eighth  interrogaUny.  It  is  important  to  rsBMOiber  tkt 
interrogatories  In  actions  for  Hbel  are  entisdj  aoteL 
Oourts  of  equity  used  never  to  grant  discoveiy  in  lid 
of  an  action  of  tort.  And  consequently  equify  lawyai 
never  had  to  consider  the  Umitationa  of  the  dootriae  «l 
discovery  with  regard  to  such  aotioila  aa  libei  or  alaader. 
Theielore,  the  oourta  ought  to  be  veiy  canAd  hi  d«iiag 
with  interrogatoriee  in  these  actions.  As  to  the  i 
script,  the  defendant  has  made  aa  afSdarit  of  ( 
ments,  but  he  has  omitted  to  mention  the 
on  the  gBound  that  it  is  not  matsrial  to  the  Ibbos  in  tto 
action.  But  I  think  that,  primd  facU^  this  msaworiit 
might  be  material.  I  am  not,  however,  pnpand  ts 
carry  out  this  view  logically,  foe  it  has  not  bam  ihs 
practice  of  the  courts  of  law  wliiob  are  faoDiai  lift 
actions  of  Ubel  to  order  the  piodnallon  of  msDaMdfti 
under  such  dronmstaacee.  Thenf  we  I  do  net  diaflt 
from  what  the  Master  of  the  Bdla  baa  mM  ou  thit 
matter,  and  in  all  the  rest  I  ocmwi. 

LoPBs,  L.J.,  concurred  with  flie  Maatoofflie  BoDi. 

Appeal  ditmimed. 

Solidtcta for  tiie plaintifl,  O.  S  B.  HmrrimmSOo. 

Solioltora  fw  the  defendant,  Soanwf,  Sdwardi,  ^ 
J<me$m 


FromQ.B.  Div.  Hot.8. 

MiiTOB,  fta,  ov  XHB  SiinjB  ov  KiffftTjyn  v.  B^n 

OF  BvoLAsn.  («.) 
Bacmpd^Ntgligm»^Oudody  of  maX  of  oorpordio^ 
Unauthoriied  use  of  ieal^TramfBr  of  tkik^Pf^^ 

ThoolerkioaeorporaUon,haoing§oUetuMifrf(^ 
corporaie  teal,  affixed  U  wOhmd  HMr  oMiHIg  ^  < 
power  of  aUonuy,  by  means  of  .mhkh  eertaJM  <^  ^ 
property  of  the  eorporaUon,  teas  eold  by  ike  i^mieefti 
and  the  prooeede  vfere  appropriated  by  tke  derk       ^_ 

Beld^  on  the  auikoriiy  of  Bank  of  Ireland  a.  TMf* 
of  Evans'  Oharities,  5  H.  L.  Ow.  889,  (M,  OMe^J 
iho  oorporaUon  to  have  been  nogUgeni^  they  taff»  i" 
dieentiUed  to  reoover  the  eioek  from  the  drfetidae^^ 
their  negligence  teas  not  iheproerimaieotmtee/tkemL 

Appeal  from  a  divisional  court  (Day  and  WUhb  ^-1^ 
The  plaintifEa  were  an  andent  corpomtlbaiinalljv' 
corporated  by  a  charter  in  1669,  with  pcrpataal  ^ 
ceedon  and  a  common  seal.  The  o^eda  fbr  ^^?! 
corporation  was  originally  created  had  caasad  t»  v^ 
Their  corporate  seal  and  miuute-bock  were  kapt  tf  j" 
Drew,  who  was  deik  to  the  coeporatioB,  aBdfc**[ 
receiinBd,  under  a  power  of  attotney^  and  asaoaain^ 

(a.)  Beported  by  A.  P.  Pbbobval  Ksbp, 
at-Law. 
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High  Oocbt. 


Whitb  v.  Pitt  oy  Loiroow  Bbbwxbt  06.  (LiicmD). 


HlOK  OOUBV. 


the  tiMsiirer  tor,  the  dividendi  of  £4^260  stock,  whioh 
coaetituted  the  whole  of  their  foada.  In  May,  18«4 
an  application  waa  made  to  the  defendanto  b/  a  firm  of 
8to(^brokeiB  for  a  power  of  attornej  to  two  members  of 
the  fina  for  the  aale  of  thia  atook.  The  dafendents  aent 
a  notice  of  thia  application  directed  to  the  plaintiila. 
whi^  waa  neither  acknowledged  nor  returned.  The 
atock  vaa  aold  nader  the  power  of  attoxaey,  and  the 
proeeeda  received  bj  Drew.  The  aeal  of  the  corporation 
waa  aiBzed  to  the  power  of  attomej  at  Drew'a  honae 
without  any  authority  from  the  corpontion  and  before 
two  witneasea  who  were  not  corpomtora.  Drew  appro- 
giated  tiie  proeeeda  of  the  aale,  and  waa  aubaeqaoatly 
Wed  ttid  convicted  for  the  offence.  The  plaintiffa  then 
hronght  thia  action  for  the  £4,850  atock  on  the  ground 
tbat  it  had  been  tranaferred  without  authority.    The 

that  the  plaintiffs  had  been  guilty  of  negligence  ao  aa  to 
hare  induced  the  defendanta  to  act  on  the  power  of 
attorney,  but  the  Diriaional  Court  entered  Judgment  for 
the  plaintiffs  on  the  ground  that  the  negligence  of  the 
plaintiffi  waa  not  the  piozimate  oauae  of  the  loaa. 
The  defendanta  appealed. 

^  ^'*".,.^\^-  ^'*''^'  ^•^•»  ^-  ^-  ^^f  Q'O..  and 
Arhdhnoiy  for  the  appellanta. 

I'irday,  Q.C.,  and  B.  M.  Bray,  for  the  reapondenta. 

TOe  foUowlng  caaea  were  cited  :—awA?  of  Ire- 
Imd^.  TruitetBo/  Evcuu'  OkavU^,  6  H.  i.  Oaa.  389- 
rcung^.Gn^4  mng.  MS;  5iaa»  ▼.  NoHh  BrUUh 
AmtralaHtM  Co.,  11  W.  B.  862,  2  H.  &  a  175 ;  Arnold 
^  Okeqm^Bank,  24  W.  E.  759.  1  0.  P.  D.  678. 

lord  anan,  M.B.— The  question  we  ha?e  to  deter- 
mine  in  thia  caae  ia  whether  where  the  defendanU  ha? e 
ti^ferred  atock  belonging  to  the  plaintiffs  to  a  stranger 

liom  Uabmty  for  ao  doing.    FHmdfocU  the  preaump- 

T?  .?-**!*'  ^^^^  cannot,   but  it  U  urged  that    the 

plaintiffs  ha?e  ao  acted  aa  to  entitle  the  bank  to  be 

excuacd  from  liablU^.    The  only  points,  therefore,  are 

whether  there  waa  any  evidence  of   negligenoe,  and 

wbethw  If  ao,  it  waa  CTidence  whioh  ought  to  have  been 

left  to  the  jury.    It  appeara  to  me  unneoesaary  to  decide 

Che  first  point    E? en  assuming  that  there  was  nesli- 

gence  on  the  part  of  the  plaintiffs,  the  case,  as  far  asthe 

facta  go,  ia  indiatingnisbable  from  the  decision  in  the 

House  of  Lords  in  Bank  of  Ireland  ▼.   Truiteu  of 

£vam  Charitiet.    We  have,  therefore,  only  to  conaid^ 

whether  tiie  negligence  waa  auoh  aa  to  exonerate  the 

Mmidants.    The  principle  whioh  was  laid  down  by 

Farke,  J.,  ia  the  case  I  have  referred  to  distinguishes 

between  negligence  generaUy  and  that  species  of  negli- 

Sence  which  would  alone  warrant  the  Jury  in  findins 

that  the  plaintiffa  were  not  entitied  to  insist  that  the 

teanafer  was  yoid.      "The    negligence   whioh    would 

deprive  the  plaintiff  of  hU  right  to  inaiat  that  the  trana- 

fex  was  invalid  must  be  negligence  in  or  immodiately 

oonnected  with  the  tranafer  itself."    The  manner  in 

which  the  learned  Judge  goes  on  to  deal  with  Foung  v. 

Groie,  where  the  drawer  bad  caused  a  banker  to  pay  a 

forged  cheque  by  his  neglect  in  the  mode  of  drawing  the 

cheque  itself,  shows  that  he  meant  that  the  negligence 

must  be  proximately  oonnected  with  the  result.    That 

is  the  decision  of  the  House  of  Lords,  and  ia  binding  on 

all  courts,  and  that  waa  recognized  to  be  the  deoiaion  in 

the  caae  of  Swan  v.  North  BriiUh  Atutralaiian  Co., 

where  Blackburn,  J.,  aays :— "  The  nesjeot  must  bo  in 

the  transaction  itself,  and  be  the  pzoximato  cause  of 

leading  the  party  into  the  mistake." 

Assuming,  therefore,  that  there  was  negUgenoe  by  the 
plaintiffs  in  this  case  which  was  calculated  to  deceive, 
«nd  did  in  fact  deceive,  the  bank,  nevettiieleaa  there  waa 
no  case  to  go  to  the  Jury  because  the  negligence  was 


not  the  proximate  cause  of  the  bank's  transferring  the 
stock. 

The  plaintiaB'  negligence  consisted  in  their  implicit 
trust  in  Drew,  and  between  that  negligenoe  and  what 
the  bank  did  many  droumatancea  exiated  which  pre- 
vented that  negligence  from  being  the  proximate  cause 
of  the  transfer  of  the  stock  by  the  bank. 

I,  therefore,  think  there  was  no  evidence  to  go  to  the 
Jury,  and  that  the  dedsion  of  the  Divisional  Court  was 
right 

BowBir,  L.  J.— I  am  of  tlie  same  opinion.  If  the  ques- 
tion were  simply  whether  the  plaintiffa  had  departed 
from  the  reasonable  precautions  which  might  be  ex- 
pected from  business  men  as  to  the  custody  of  their 
seal,  I  ahould  not  be  inoUned  to  differ  from  the  verdict 
of  the  Jury.  But  there  is  a  further  question.  Even 
assuming  that  the  plaintifb  were  careless  and  incautious, 
the  bank  must  ahow,  in  order  to  succeed,  that  their 
oareleaaneaa  direotiy  and  proximately  led  to  the  trana- 
fer of  the  atock.  The  caae  of  Bank  of  Irdand  ▼. 
Truiteei  of  Evaxki  OharUiea  ia  predaely  in  point.  The 
language  there  uaed  by  Parke,  J.,  and  adopted  by  the 
Houae  of  Iiorda  ia  neither  diifioult  nor  ambiguona,  and  it 
waa,  aa  I  think,  correotiy  interpreted  in  Swan  v.  NoHh 
BriiUh  Auitralai(an  Ob.,  by  Blackburn,  J.,  when  he 
aaid  that  the  negligence,  in  order  to  work  an  eatoppel, 
muat  be  a  proximate  negUgence. 

In  thia  caae  it  seema  to  me  dear  that  there  were  no 
grounda  on  which  the  Jury  could  find  that  the  negligenoe 
of  the  plaintiffs  directly  led  to  the  transfer.  Drew  waa, 
it  appeara,  a  man  of  poaition  and  reputetion,  and  even  if 
it  waa  oardeaa  of  the  plaintiffs  to  leaTe  their  seal  in  hia 
onatody,  it  cannot  be  aaid  that  it  was  the  immediate 
consequence  of  that  oardeaaneaa  that  he  would  commit 
the  forgery  he  committed,  and  that  the  bank  would  be 
ioduced  by  that  to  tranafer  the  atock.  The  proximate 
canae  of  the  tranafer  waa,  in  my  opinion,  the  crime  com- 
mitted by  Drew,  and  I  cannot  think  that  that  crime  waa 
the  natural,  neoeaaary,  or  direct  consequence  of  the  care- 
lessness of  the  plahitifls.  The  case  is,  I  think,  covered 
by  authority,  and  the  appeal  must  be  dismissed. 

Pet,  L. J.— I  agree,  and  have  Teiy  few  words  to  add. 
I  am  by  no  means  clear  that  there  was  any  evidence  of 
negligenoe  at  all  here,  but  if  there  was  I  think  it  is 
abundantiy  dear,  on  the  authority  of  Bank  of  Irt* 
land  V.  TruUeu  of  Evant'  Oharitie$,  that  the  negli- 
gence  was  not  such  as  to  Justify  the  verdict  of  the  Jury. 
It  is  impossible  to  distinguish  the  two  oases,  and  we  are 
bound  by  the  prindples  there  laid  down. 
Appeal  dismUeed. 
Solidtors  for  the  appdlanfes,  Freehfleldi. 

Sdidtors  for  the  respondents,  Wainey,  TOleafd,  A 
Freeman. 
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tf.    Cirr   OF    LoiTDOir   Bbewsbt   Co. 
(LmnxD).  (a.) 

Morlgage-^PMic-hoaee'—Morigageee  in  pouealon^ 
Leaee  by  mortgagees  with  clause  binding  tenant  to  take 
ft«r,  <fcc.,  from  them-^ Account  ^  Interest —' Frofit 
derived  from  sale  of  beer  to  tenant 

A  leasehM  publie-house  was  mortgaged  to  brewers 
who  entered  into  possession^  and,  after  carrying  on  the 
business  for  some  time^  leased  the  pMio^house  to  tenatUs, 

(a.)  Beported  by  J.  Tbustbam,  Esq.,  Barristor-at-Law. 
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ftMrOiMKr. 

'■ynam:-QttrmUmaim-9tmmMP0b.  (Imh 

m).                      BmOm. 

#(ffe  fRytwiKWfa  ihtShiig  IXm  ImmmiIi  Io  Mv  fMr  Smt. 
Stn^/rom  them,  under  which  they  deritHd  a  large  fftffu 
ftwn  ^  9(06  pf  hKt,  dc  Hij^  mft&nvw^  $M  ihe 
pMU-htnurmiO^ikepOftfef^ofmikinikefnaf^^ 

BM,  in  an  aeHbn  hffthe  nrnfMor  for  an  iwoMdH^ 
mar  thiB  mofQfM^eM  temi  ^oT  mumM  lb  MerM  m  IA« 
«mI  0/  heer  aupptM  Mile  ikey  im9  atnryittff  on  Vt» 
tatiiieuj  tktA  theg  wanr  mi  Immd  io  aoMod  f&r  ^ 
pmifiXe  ifytieeifrom  the  &<ae  isf  )M%  ^,  t(f1lhe  HmcNii 
o/thBpubHiC'houie;  hvi  thai  they  were  ehargeahlewith 
Ikeimsretted  rmd^Hie^  «^  ktmoUmiMl  ^theiemmUi 
Awl  ieennAmkr  mndHdiem  ae^tapemchoaim^tJMr  beer* 

Bif  m  initttare  *itad  tlie  4tfi  ^  Valmmgr^  liM, 
MftiWklto^tlMboMicofft^taiw  te  itaHf  jmm  fM» 

1lMvMtb«<  Jm%  lMl^siik]a*t  to  A  SMt  of  480^ •!  • 


GUlFoi  LondeQ  BteiPfty  €b.  (Lhnltodi)  iMrAlMifiMoi^Tao, 
1M1  MOTist  «fc  16  f«r  m^  tb»iBortM^«oa«idiiBg  a 
pHNieoikeA  tke  toM  amMsfc  to  to  inoMN&  1^  Ite 
iMilliy  alMM  not  «stfMdUB0ta 
Jto  B^ftoMtoiV  18W>  the  jnyBMitt  o<  frtowrt  ^aiag  i» 

qmM  on  tbo  toufe«M  of  grtliiMii  tfaon  dtoim  to 
Haroh,  1871,  and  inoomda  kat  of  137S  Uo. 

In  Maroh,  1871,  tbo  eoapaa^,  towtog  lomitktd  the 
r  Mit  to  Moattn M  H  «Mt  <tf  £16  tor  tlM 
t  £16  for  too  tamtaso^  tia  oamfMQr  *iB«  itt 
a4  Moiriton  wiHaiMd  IMr  toMail  nnttl  1379^ 
•Itenitbo  iiiiymj  I0I  tliaf«klto4ioMe,  nalttaWiaA,  to 
Bahaaba^raBtof  £00,  «ia  OMpatty  4ito«  aU 
Mfethe  toaaato  bdag  taail  br  tWt 
fatihanf  tMr  iMer  fiua  tWaotopttjr. 

Oa»the  17111  ol  Hijl  wiiir»  1379,  ther 
«ha  paUto-baaM  tor  £%,U0,.  audi  altov 
MB  oft £3466  6a.  ?£. daa totlMi vadoi 
faJA  >gfar  tiio  toihaoo  to  1.  J.  11  Omoh  wko 
toiatjaflnii  of  the  pnUloi.baaje. 

The  aeHoa  wm  ooaii— eiMi  hf  J.  WUto,  «ha  ma^ 
or,  in  1880,  againet  the  ooaipanj  and  B.  JL  S.  Oarr, 

i  seoond  mortgagee,  for  aa  aeoooat  of  the  proooads  of 
fheeale  ol  the  pnblio-hooie  aad  olher  moaeye  lOoebred 
hy  ibe  oompany  by  virtue  of  their  aortgage,  aad  on  the 
S7th  of  April,  1881,  Jadgment  ym  obtained,  by  whtob 
the  lollewittg.aeoounto  were  direotod  :-— 

1.  An  aooonnt  ot  niiat  wae  daa  to  the  del andant  oobj^ 
paay  under  the  todentaie  o£  <^*«4nr  of  the  4th  of 
February,  1868. 

2.  An  aooonnt  of  all  money  laid  out  f^^ilre  daAaadant 
company  in  neeeamry  lepataa-aili  iMttoig  hapmHiaieBto 
on  the  heieditomento  oompxised  in  the  eaid  mortgage. 
MxA  it  ia  ordered  tliat  intetect  should  bo  oompnted  on 
inma  which  should  appear  to  hare  been  so  laid  out  afttr 
the  same  rate  as  the  mortgage  oexiied* 

8.  An  aocoont  of  the  renta  and  pioflts  of  the  mort- 
gaged premises  reoei? ed  by  the  defendant  oompany,  or 
whieh,  without  tbafar  wilfal  dt faalfei  night  have  been  re- 
eeived. 

4.  An  inquiry  what  profits  were  made  by  the  defend- 
UPk  ooaipany  in  oarryiog  on  the  business  siaoe  fhey  took 
possession  of  the  mortgaged  premises,  and  wtMt  soms 
ought  toi  ha  Allowed  them  for  MUeC  tobonrana  aiy  sases 
out  of  pooket  in  carrying  aftnah  business. 

The  ohief  derk,  by  bis  oertifleate,  allowed  to  the  oom- 
pany the  sum  of  £50  Os.  3d.  tor  interest  on  the  aaKmnt 
«f  beer  supplied  while  oanying  on  the  business  of  the 
pablio-bouse  from  September,  1869,  to  ICarcfi,  1871 ; 
and  also  fonnd  that  the  oompany  had  made  a  profit  of 
Mk^l  13«.  9d.  by  selteg  bear  to  the  teaaoto  of  the 
iMlle4ho«ae  who  were  bound  by  their  agfOBOHOto  to 

This  waa  the  further  oonsideiation  of  the  aofioB,  and 
a  aiimmons  to  vary  the  ohief  oleiTs  oerHfloato. 


Omne^Mir^  <JiO.,  mA  JL  M,  f^mtt,  irtlr 
plidmtii>^ha  ^eompaay,  av  asartgagaas,  aml«l* 
aaaowat  tor  Ibv  pMflto  mai^bir  tftm'by  tha«ii<llMr 
to  Am  taiHNit  artha  iwmigMgui  piaair 
.thatBiaiitotofcat 
At      ^  ^ 
aayproitoha  may  mika^  nfca'wtnaias.   Ptlwyiiimto 
6M6laav«0tail,8aoi.ftIiat.3I«;  €h94m%Uk, 
3  Bmmi0t9  ObfM  Obmft  Bapafto  (lift  CkmKlj,  m, 
156 ;  TTorasr  T.  /asa»,  8»  W.  BL  731,  SO  €h.  B.  m; 
OhapUn  T.  r#«aiy,  89  Baar.  414,  13  W.  I.CkO^ 
29.]    At  any  raiaib  iH^  uain|wy  wwiM  haia«Mial 
mei«  rot  tor  tta  p«Ntoi4towsa  If  Khsr  hamt  3  f^ 
tMumto  wlthr  fiee  agrimaiaii)  a«i  timy  migm  Uh 
ohugai  with  ali^bar  Mrt  *B»  ttMy  iwslve4« 

Siggime,  giO,  aad  J.  A  i«39erafa{,  fto  the  4rfito- 
aata«-^The  aamnaay  awfr  vat  bawid  to  aaasaal  fM  3a 
profito  derived  fsom  the  aalataf  bear  to  the  tnaati  of  to 
pabHa-hMHOiJ  wtoah  is  a  Mfttoa  firito  aoUatsnltoto 
aaertgi«a.  [1*ey  fatomd  to 
4th  ed.»  U64;  Bramim  ▼•  JJrawrfsw,  10  W.  B» ! 
Bvghee  v.  WiRiamB^  IS  Vea*  493 ;  Dmmmh  t. 
Brighton  Olub  Oo^  23  W.  B.  795,  L.  B.  10  Q.  &  371; 
Moberteen  t.  ihrHst  1  Oift  438^  3  W.  £.<lh^D.  «; 
Doheon  v.  Laud,  8  Hare^.SB3.]  Wa  aabsrft  ttot  t» 
evidenoe  shows  that  the  oompany  ooald  not  hsw 
obtain^  higher  rant  ftom  the  tSMOto  df  iha  pilib- 
house  even  il  thejhadiat  it  aa  a^fiaa  1 

Ncfiarm^  J«, 
iatoreat  iafayablaovtka  amount  dsw  tor  baar 
uadsr  or  by  fktow  of  tha  awigAga,  whish  saflasa 
intereat  o»  any  aaeh  aam  aa  that  Them  mef  bit 
daim  for  suoh  interest  under  the  atatato  3  Jk  4  WOLii 
A  43,  on  aauiaotoBt  SummiT  bahy  nwds^bttlfctri 
sttH  to  aseortato  what  H  daMuaAsr  aad  bf  vMue  sTto 
mortgage  seoaad^.  The  idlowaaee  in  taspeet  of  flit 
aum  oagnt  not  to  hava  bean  miwau  Tbe 
entered  into  posMii4dK  of  the paMfo-hoaae  tti 
her,  1369,  pat  a  man  In  llw  hooaa,  aad  earriad  oa  to 
boainese  at  a  aoaafdeiabb  loaa.  Thex  ^^^m  let  tt  to 
Honlton  foi  little  mora  than  two  yean,  aad  thm  3 
Hake.  The  fourth  iaqsArf  dbadlad  ^  the  dsens^  aib 
what  profito  weiamade  by  tba  anaapaay  fa  aanyins  « 
the  buslneas,  and  what  auBHi  ought  to  be  aBawad  itm 
for  skBled  labour  aad  OApsiiaea  out  of  pooket  in  oaRTiir 
on  suoh  bastoesa,  waa  dUailtod  without  letanam  3 
any  queaClon  of  paoflto  anda  aftarwarda,  and  ral^ai  3 
the  tfane  when  the  ooaq^aay  w«a  to  possssshm  A* 
hooaa  waa  unffitryaad  aad  the  aaaapanj  fumiahsd  ft  ii< 
lot  it  tolfoaltoa  at  a  lairt  of  £30,  £15  for  the  hii» 
aad  £15  for  the  rent  of  the  furaltaie.  Tbovh* 
oomplafat  naw  aa  to  that,  ream  the  ysar  1371  Ite 
daim  is  that  An  oompaaiy,  aa  moataaBoas.  shoald  li 


ofaarged  not  only  with  the  rant  they  obtoiaad  for  3* 
I  publie^house,  but  alw  with  tba  profito  meda  hj  tt* 
,  by  supplying  the  baea.  In  lay  opinfon  It  is  a^  *• 
The  aMT^ageea  are  m>t  bmmd  to  aaeoaat  fcr  ^ 
profit  derived  ftom  a  eantradt  or  desii 
oollatetal,    and   net  arWag  out   of    the 


inthefifatptoeetUaqniaCtoniaoBatobe^ — 
at  the  trial  of  the  action,  and  it  la  prselaiBd  ^w 
judgBWSt  at  the  trial.  Itlaootwlthfo  the'tBfM«2 
decree.  The  fouf th  iaqulry  to^ar  to  what;piulllBa»ui>^ 
by  the  oompany  duriaf  the  ttoM  that  ttoy  «>** 
ofthe  p(thlto4Nnmi,  andtfaa  dannakdv 
"        "  "  aali 


Vcft  tha  parpoae  of 

tougbt  to  be  doaa^  tha  tiMnriryilmald  have  t^-^^ 

out.    Butif  totohadlMi  tka  tritf  of  tbeaili«<* 
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not  think  tbat  aoy  endh  Inqoiry   oQgbt  to 
ordered.    The  decree  is  ia  the   o«DMoa  fom  fer 
•eooTint  of  the  rents  end   ptfsflfii   ef   the 
ptemises  rccefred  by  the  eenpaay.    %e  pvoflte  ande  bjr 
sspplying  the  beer  are  not  tQoh  praflte. 

But  it  is  said  that  these  an  {nrelMs  BNide  by  flie  oott- 
pany  as  mortgagees,  ant  thiit  they  ave  not  entided  to 
aay  sach  profits.    No  authority  was  eltsd  Insnpyoit  of 
this  contention  that  is  in  pohit.    Hie  obsemrthms  of 
fits   Lord    Caianoellor  hn    QuHbim   ¥•    Grni^   where 
he  flsys   that,   as  a  tsoitee  osamot  be  permiMed  to 
nake  any  benefit  out  of  tbe  trost  flmd,  so  neither 
shall  a  mortgagee  get  any  adrantage  ont  of  the  mort- 
gugs  fnnd   beyond  the  principal   and  interest,    and 
that,  for  that  reason,  a  mortgagee  in  poMSsalon  Is  not  at 
liberty  to  present  to  a  living,  because  there  is  nothing  in 
the  presentation  for  whidi  the  moilgagee  eaa  aoeonnt  to 
the  mortgagor,  and  when  there  is  a  ielsr«noe  to  cases 
in  which  it  has  been  held  tbait  the  right  of  presentation 
eeoid  not  be  exercised  by  a  nmitg^gae  beoause  It  Is  not 
of  any  Talne  and  oonld  not  come  into  account^  are  not  hi 
pofflt*    Here  the  profits  sought  to  bo  charged  are  preftts 
made  by  the  sale  of  bser  to  tenants  of  the  pnUio-^ionee 
under  agreements  binding  them  to  purchase  their  beer 
from  the  mortgagees.  The  'case  dted  from  the  American 
reports  does  not  go  farther  than  the  English  authorities. 
l!here  Is  nothing  there  that  applies  specially  to  the 
present  case.    The  case  of  BobwUon  t.  NerrU  ia-wiy 
near  to  the  present,  bnt  not  an  authority*  1>ecause  the 
point  to  be  decided  here  was  not  raised.    The  ^eation 
was  whether  a  mortgagee  ought  to  be  allowed  credit 
prieea  for  printing  a  naw^gager  c2  which  he  had  entered . 
into  possession  and  was  asceiiifaig  the  money  prodooed 
by  it.    Supposing  that  a  trustee  were  to  let  the  trust 
property,  seserring  the  right  of  sbootfnik  he  would  be 
charged  with  what  he  m^hi  have  obtained  l^  letting 
the  shooting  to  someboc(j  edse,  and  uot  with  the  Taloe  of 
the  game  he  obtained.    Tii»«baer«atIons  of  the  Tlce- 
Ohauodlor  in  Ddbwm  t.  Laaid  were  m  folloiro :— "  On 
the  other  hand,  a  trustee  can  aever  make  a  benefit  to 
himself  by  any  dealing  utth  the  trust  property ;  but  if 
a  second  mortgagee  should  buy  in  flie  first  mortgage  for 
hmlt  its  amount,  or  even  obtahi  an  assignment  without 
consideration  from  the-  finit  mortgagse,  I  can  ha^e  no 
donbt  he  would  be  entitled  to  charge  t2ie  mortgagor 
with- tho^  full  amount  of  the  first  mortgage  in  addition 
to  bis  own,  and  other  oases  of  a  like  kind  mJight  be  pnt. 
Tbia  destroys  the  integrity  of  the  pvopotttioa  contended 
for  l>y  the  mortgagee ;  and  I  confese  I  have  great  difflt. 
coltj  in  seeing  why  a  mortgsgce  should  no^  as  between 
hffiaelf  and  the  morijgagor  ot^y,  be  allowed  to  ftiake  any 
eontraet  he  pleases  ooUateral  to  and  not  alEaoting  the 
joaortsnged  premisee.**    The  Vlce«Ohasoellor  m>uld  have 
haM  that  profits  derired  from  the  salt  of  beer  weM  not 
mma  for  which  the  mor^gi^iee  was  bonad  to  aoeonnt. 
Bat  tbat  doee  not  dispoae  of  the  whole  case.    It  was 
^anded^  in  the  altamatf?e»  on  behalf  of  the  plalntU!^ 
by  reason  o(  the  pabBo-house  being  let  by  the 
ipsmy  with  a  condition  that  the  tenant,  dionld  pur* 
his  beer  Obly  from  the  company  a  smaller  rent 
obtained  than  might  haTC  been  obtained  by  letttng 
the  house  "free"  as  it  was  caUed.    I  think  that  the 
is  right  in  <uii  ttntrnvKknu  Ue  airidspaa  shows 
donbt  that  a  kaaa^f  •  paUia-fanias  aal4sat  to 
Wniing  th^toHMBt  to  ti*ftliAibasr/rom  tlas 
is  less  advaataysns  than  a  lease' Bs^er  whfoh  the 
csn  puffohase  Us^  beer  f  rsm  anysaa  ha  likes.    The 
tea*^tbsitsiHh  aa  ohMgatinnii  insiatedaa  by  Isasota  ol 
pvlilie-hooaes  isetroag  osmboMtton  etf  thaapioian  that 
awob  a  leasais.iss8  fahmhle.    AML.ilbe  «Bae  is  the  saa» 
«Bthi  SI  abort  tsnaacy.    Th»  mmtfmnf^  h^g  SMrtgagf«% 
ginaitedaleaae  sahjactto  arOoa^Ulloi^ia  theinowa  faiaar 
whicli  wras  less  beneficial  to  the  mortgagor  than  if  that 
oooditfoa  had  not  been  impaaed.  Tha*  property  was  sub- 
ject to  a  gzound-^ent  of  £60,  and  the  rent  nlthaately 


dbtalMd  by  tba  eeatpany  was  dseo,  so  the  eampaagrhi 
reality  got  nothing  by  the  rent.    Notwithstandiag  this 
the  poWio^oase  fet^ed  the  sum  of  M^dWia  1^878.   I 
am  satisfied  that  a  ffete  tetoaaeyis  mere  vatoable^  and 
would  haffe  istched  a  higher  lewt,  and  that  the  mort- 
gagees are  not  charged  Witt  as  high  a  vent  as  they 
en^tohava^aenimigad  wtth  darings  at^any  rala»  the 
period  w4ien  Hake  w«*  teiM*.    Bmrtng  the  flMt  psat  of 
the  time  when  Monlton  was  in  the  houae  as  manager  the 
busibesiwaswcitod  at  a  loai.    TbepabMe-hoaaawas 
aMerwards  let  to^  him>ata  iatal  rent  of  160  a  3«ar»  of 
which  <U  wMlbvibaioaseaad  dBl^  for  the  fsnritaia; 
and  during  that  period  the  business  was  being  builtap 
and  the  bouse  oouHt  not  at  first  be  let  for  man  tfa«n 
^15  a  year*    Tfaa  (Mmebision  I  eome  to  ia  that  the  rent 
should  have  besa  iK80  fsaaa  August,  187V  down  to  the 
sale  of  the  piogarty.    Perhaps;!  ought  to  hsTo  madoia 
slight  inoKase  beCosa  that  timsr  aad  not  qatte*  so  mach 
afterwards,  bat  I  thiah  I  shall  be  doiag  sabatantial  jas- 
tlee  by  saying  that  the  rant  should  be  £8^  a  yeas^that 
is  £flO  mare  than  thaaen^obtained— Anni  August^  187A, 
to  tl^  time  of  the  sale^aad  allowing  nothing  for  the 
other  part  of  the  time.    Tha  mortgagees  mnst  have  the 
eoits  0t  the  aetioft  aad  the  snmayms,  to  be  set  oft  agaiaat 
the  allowances  made  to  the  aa>r1;giigor,  withoat  pre}^ " 
dice  to  any    question  hetween  the  first  and    second 
mortgagees,    becauBc,    although     the    mortgagor   has 
~  to  sease  estant  ha  has  ftitted  to  a  oaasidecable 
eonsidflrinir  the  wsy  in  whWi  the  poiato  hate 


8olioltom,i7arr^Co.;  IfMfisrn  i^  5mif . 


aS^J  1Dr«7;  Jul,... 

ia.  sm  Qmoaw. 

fnaftiifge   seftleniea^  —  H^cstridd    Wwnipfi    Property 
Ad,  1881  (45  ir  46  FM  c.  76),  $8.  t,  19. 

CTadhr is  laaifdiga  esiiftfiaaul  prap»ip vmu  eesM  «a 
Ifiailass  upsa  trmd  {in  ihe  emuk  which  hmd  Aappeaed) 
/•r  mtek  perisai  -m  tie  taiter  (tts  Jbaifaarf  heing  <iaaii) 
thotdd  hy  d&ai  or  wiM  gmts<l<  oad,  ia  d^lamU  of  op*- 
ptdnkuttd,  for  hir  aisoraiajy.  Tk9  pMottr  wm  not 
MimieiMd  during  th$  mAtesAied.  In  1687  tts  tftfsv 
aiarNsd  flwatfn* . 

Stidf  Aa^  prsif ' to  Acr.aaBantf  maiu^iofe, sae ssasBa 
ibie»iiStt.eaMiM.lo  hm^OmfimiipmidiQhonikodaMit'S 
mdtbai  OmtJH^  of  Ike  XmnMLMmmenU  A«|m%  ^< 
Ififlfi,  wmioaddthe  sncAibnf  ^  mpande  ass  to  whatemf 
falaarisAs  had  in  WMmtmpmly.mmfrimd  imth^MUl^ 
mmt  BhB  ani  Aer  ha$hmd  mm  than/are  etdUMio 
hawe  the  fund  paid  is  ttaas^tMarysd  fwmihe  isMs# 
meoL 

By  a  settlement  dated  the  7th  of  June,  1878,  made  on 
the  occasion  of  the  marriage  of  Mis.  Plowden  with  her 
prerione  husband,  George  Stoate,  certain  stocks  and 
securities  were  settled  upon  trust  for  Mrs.  Plowden  (by 
her.  than  name  of  Onslow)  during  her  life  anddntiag  tin 
then  intended  ooTcrture  for  her  separate  use  wMioat 
power  of  anticipadoB^  sod  npen  taut,  after  the  death  of 
theaorrifor  of  the  inteadad  husband  and  wife,  for  the 
chUdran  aad  iasne  of  tha  said  intended  maitiag^  and  if 
tfaens  shonid  beao  cbildof  the  aaU  marriage  upon  trust 
for  such  person  or  penons  aa  Mrs.  Plowden  should, 
during  ooTcrture,  by  will,  and  when  not  under  cofertare 
by  deed  or  will,  appoint,  and  in  default  of  appoiutment, 
it  Xn.  Plew4sa  ribanlit  eortifo  her  thea  icaeaded  htta« 


(a.)  Bepofted  1^  L.  &  ftasrowa,  Esq.,  BartitteMa^Lavw 
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tend,  thfln  upon  tmrt  lor  hor  ezeoaton.  adiiiIiildnlon» 
and  Mtigiif. 

Georgo  Steiite  diad  on  fba  drd  of  Aprfl,  1880,  and 
tbera  wara  no  cbildian  of  the  maniaga. 

Mn.  Flowdan  did  not  ezaraiaa  har  powar  of  appoinl- 
nant  during  har  widovhood« 

On  tha  5th  of  Fabraary,  1887,  aha  maiiiad  har  praMnt 
hneband,  OoL  Fradaridk  Flowdan.  No  8attlam«nt  waa 
azaontad  npoo  that  marriaga. 

Mrt.  Flowdan,  baing  dadxona  of  rdaaaing  tha  powar 
of  appointmant  b7  win  git ca  to  hex  by  har  naniaga 
aattlamant,  and  of  having  tha  fanda  takan  oat  of  aattla- 
mant,  tha  praaant  aommona  waa  takan  out  for  tha  pnr- 
poM  of  detarmining  whathar  that  oonld  ba  done. 

Laumn,  for  tha  i^liaanU.  —  Mrv.  Flowdan  it 
in  tha  petition  of  an  abtolnta  owner:  HoUoway  t. 
Olarkion,  3  Haia,  621 ;  DevaU  t.  Diekem,  9  Jar.  660 ; 
KirJtpaMek  t.  Oapel,  Sagden  on  Fowart,  8th  ad.,  p.  76 ; 
Page  t.  Soper.  1  W.  B.  618, 11  Hara,  321 ;  AndersM  t. 
Dawon^  16  Vet.  632;  MotHb  t.  Howu,  4  Hara,  699; 
Eaneman  t.  Ahhey,  IJ.  ft  W.  381.  [Ha  also  referred 
to  the  Harried  Woaien't  Fropartj  Act,  1882,  t.  19.] 
8ha  oonld  raleata  har  powar  of  appointment  ander  teo- 
tlon  62  of  tha  OonT^anelng  Aet»  1881,  and  taction  6  of 
tha  OonTayandng  Aot,  1882. 

CurUi  Ftiee,  for  tha  raapondant  • 

SmuHO,  J.,  ttatad  tha  faoti,  andprooaadad.— If  Mia. 
Flowdan  had  ooma  immediataly  bafbra  har  aaoond 
auurriaga  and  atkad  for  payment  to  her  of  tha  fanda 
oompritad  in  tha  aattlamant  aha  woald  have  bean  en- 
titled to  it.  That  ia  thown  by  tha  cates  of  HoUoway  v. 
OlarJaan  and  DevaU  ▼.  Diekem.  What  then  it  har 
potition  after  tha  marriaga  P  That  dependt  apon  tha 
effect  of  tha  Harried  Women's  Fropen^  Aet,  1882. 
Tha  tectiona  of  that  Aot  which  are  important  to  ba 
oontidarad  ara  tha  2nd  and  tha  19th.  Tha  19th  taction 
proTidat  that  "Kothiag  in  thit  Aot  contained  ahall  in- 
terfere with  or  aitaot  any  tettlamant  or  agreement  for  a 
tatUement  made  or  to  ba  made,  whether  before  or  after 
marriage,  respecting  the  property  of  any  married 
woman."  In  tha  oata  of  In  re  Armstrong,  recently 
decided  by  the  Cteurt  of  Appeal  (ante,  p.  772),  the 
wordt  '<  interfere  with  or  affect  any  aetUement " 
wara  interpreted  to  mean  invalidata  or  render  in- 
qperatira  any  tattlement,  bat  it  waa  held  that  the 
effect  of  the  section  was  not  to  take  properly  aabjeat  to 
a  marriaga  settlement  entirely  oat  of  tha  Act. 

Applying  that  to  the  preaant  caae,  I  say  that  tha  Act 
appllea  so  far  aa  to  add  the  inddant  of  aaparata  ata  to 
wbateter  interest  Hrt.  Flowdan  has  in  tha  property 
compriaed  in  her  tettlement.  Whatarer  estate  she  now 
haa  is  hart  for  her  separata  nae,  and  she  may  dispose  of 
it  accordingly.  If  Ool.  Flowdon  has  any  interest,  he  U 
9ui  jurU  and  can  dispose  of  it.  I  wiU  accordingly 
make  an  order  that  Ool.  and  Hra.  Flowdan  are  antiUed 
to  have  the  fand  paid  otar  to  them,  and  that  tha 
tmsteea  do  pay  tha  same  aocordingly. 

Solicitors,  J.  H.  S  T.  Johmon  ;  Frederick  Tayhr. 


Ohan.  IM¥.  I  _  ,    ^^ 

Kakawioh,J.J  Jnly  24. 

Ln  a.  Soijoa.  (a.) 

Vendor  and  purehaeer^SaU  hy  hare  truUee  of  legal 
ethU-^No  power  of  eaU'^RaiifletUion^nme  not  of 
the  eeeenee  of  the  oonirad^NoUoo^RemiUeion'^Time 
--^eaeonahUime'^Non'mviwdUy^Qpooiflc  per- 
formanee, 

A.,  who  wa$  trueUe  ef  ike  lare  legal  edaie  if 
l^'"^  11— ♦-jd  by  B.  H-DiAin,  Esq.,  Barristai 


€ontraded,  on  the  Bth  of  July^iomB^Ul  Aimm 
aie  B.  dieeoveredf  hy  the  anewen  to  kk  nfmtim,  He 
true  state  of  the  tttle,  he,  hy  fmrtker  rii|iiilii  i.oW 
the  middU  of  Amguet,  required  thai  the  H^b 
ehotdd  eign  or  ratify  the  contraeL    A.  ^  Jkinfmi, 
and  prwooeed  that  they  should  merdy  feim  in  (kt  ait|. 
ones;    SmI  upon  B,  ineieting  on    kie  rtpuHmL 
promieed,  **  without  prefndiee,**  thai  U  tfttaU  kiae. 
The  oriykwi  oontraei  woe  to  ham  hem  mmfli^imk 
Ath  of  August,  hut  time  was  not  wkodeeftJkemim,  Oi 
the  nth  of  Odober  B.  wrote  that,  mdm  ynsM  k 
ratifleaUon**  within  the  present  weA,**  heAseU"uk 
to  rescind/*    Four  weeks  later,  not  Acvoif  mMi,h 
wrote,  ••The  contract  is  now  reecimdedr  A^ieiMbd 
aU  the  necessary  signatures  within  a  day  er  tm  o/far- 
taanff. 

Hdd,  that  B.  might  have  resdrnded  IsnaWy 
his  further  requisition  {as  to  the  hem^^tciariessitu»ii^ 
contract)  was  refected,  and  that,  at  anytime^  Od 
— the  rule  as  to  fixing  a  reastmahle  time  ud  hm§ »» 
plicahle,  A.  not  being  able  to  make  a  good  titU  hmeif, 
nor  having  power  to  compel  a  oowatyonct  hg  tkm  db 
could  —  B.  might  have  dedined  to  wait  amy  Umyr; 
and,  further,  that  evm  if  that  rule  had  been  ^fiiaik 
tJ^e  time  aJlowed  was.  under  the  drcuawUtness,  raws* 

Forrar  a.  Nash,  14  W.  B.  8,  35  Beav.  m,aeidma 
V.  Broadwood,  31  W.  B.  116,  22  Ch.  D.  K^fiOemL 
Salitbary  v.  Hatcher,  2  To.  dk  CoU.  54,  ditltuigeakL 

Trial  of  action. 

Thit  action  waa  broaght  by  a  porehaaer  tgsiait  hb 
Tendor  for  a  declaration  that  tha  oontract  had  \m 
validly  rescinded,  and  for  tha  ratam  of  the  dcpoil 
money  with  interett. 

Hie  defenduit  coanter-alaimed  for  tpedlla  peifonh 
anee  and  payment  of  balance  of  the  parehase-oMaef. 

The  aale  waa  advertised  as  to  be  niada  by  dineCiflsrf 
the  tnutee  of  the  will  of  Daniel  Willshin,  deeetwd,«i 
in  the  form  of  contract  annexed  to  the  oonditioos  ofah 
the  defendant  was  named  aa  the  vendor. 
'  The  plaintiff  waa  declared  the  parohaser  of  tha  pnp 
erty,  which  is  known  as  Beltring  Farm,  in  Kent. 

The  aactioneers  signed  the  memorandaw  ii  tkk 
form :— **  As  agents  for  tha  vendor.  Hiss  Eodlj  Souk^ 
we  confirm  this  contract." 

The  contract  waa  dated  tha  8th  of  Jnly,  1887.  thi 
price  was  £2,810,  and  tha  parchase  waa  to  be  compl^ 
on  the  4th  of  Aagast.  The  tiUa  diaclostd  bf  Ai 
abttract  thowed  no  power  in  the  defendant  to  id  thi 
property.  The  paiohater  thereupon  made  a  reqaintioi 
asking  that  the  will  thoold  be  abatraoted,  toahovthi 
vendot't  power  of  tale.  The  antwar  waa  tiiat  the  pfln«> 
interetted  wonld  Join  in  the  oonveyanoe.  In  euea  ti 
another  reqoitition  it  waa  ttaied  that  Hits  8oasw«i| 
only  a  bare  trustee  of  the  legal  estate,  and  it  apP^ 
that  she  waa  entitled  beneficially  to  one-fbnrth  otjf" 
the  farm,  the  other  three-fburtha  belonging  n*P^^'7 
to  her  two  brothers  and  the  trustees  of  hsr  Mr* 
marriage  settlement. 

Tha  remaining  faots  suifiaiantij  appear  inn  v 
Judgment. 

fFofWn^lofs  Q.O.,  and  RMon,  for  tha  plMiC^ 
a  person  sdls  property  without  having  any  Ff^ 
it,  the  purchaser  can  aithar  iaalst  on  iatiia^|[ 
rescind  the  oontraot    We  dedina  to  pli^  a  ^  * 
'^heada   you   win,   taOa  wa   ksa."     Thsw  bi^ 
mutuality — a  contract  that  can  ba  anfoietd  Wig, 
The  authoritiea  we  raly  on  ara  i^^Hoggmt  s^SSl 
Buss,  k  Mj.  293  i  Forrer  t.  N<xs\  14  W.  B-il^wfT 
167;  Br^wtr  t,  Ertfadwood,  31  W,  IL  11*1  fi^tT 
;  and  WyUon  v.  Dunn^  35  W,  H,  405,MCfcf  * 

-ie-,  C.C.,  and  Gatey,  for  the  defeaW*^ 
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ooDsnlted  beforehand.  Another  qocetion  le  whether 
the  plaintiiE  geira  sni&cient  time  for  performanoe 
of  the  oontract.  There  was  no  sabetanoe  in  the 
pniohaaer'e  objeotion,  beoanse  the  exeoation  by  the 
benefldariea  of  the  eonYejanoe  would  haye  answered 
eveiy  purpose.  Where  time  is  not  of  the  essence  of  the 
oontraot  4he  right  of  a  purchaser  to  rescind  only  arises 
wheie  there  has  been  gross  delay  or  default  by  the 
vendor,  and  then  only  after  giving  a  reasonable  time  : 
Oren  Y.  Sevin,  13  Oh.  D.  689,  28  W.  B.  Dig.  172  ; 
Here  all  the  beneficiaries  were  from  the  first  willing  to 
concur.  The  notice  Is  not  to  rescfaid*  but  that  he  will 
seekto  resdnd :  Reynold$  ▼.  Ndion^  6  Madd.  18 ;  i9a2ts« 
hay  ▼•  Batcher^  2  To.  ft  Ooll.  54;  WyU&n'w.  Dunn; 
BaUen  ▼.  SusteU,  anU,  p.  317,  88  Oh.  D.  334.  The 
plaintifl  did  not  at  once  decline  to  go  on  as  soon  as  he 
found  that  Miss  Soames  had  only  a  fourth  of  the  prop* 
erty. 

WarmingUm^  Q.O.^  in  reply.— What  the  plaintilf  said 
in  effect  as  soon  as  he  discovered  the  real  p<Mition  of  the 
vendor  was,  '*This  contract  is  ofl-^if  you  can  make 
another  in  a  reasonable  time  I  win  accept  if." 

Sjkxwxoh,  J. — This  case  is  one  of  some  diflScQlty, 
vhioh  is  really  occasioned  by  the  proper  conduct  of  the 
flcdleitQis  on  both  sides,  neither  of  whom  thought  it 
sight  to  ezpiess  himself  with  brusqneness.  It  is  con- 
oeded  that  it  was  a  mistake  to  adveitise  this  property 
as  to  be  cold  by  the  devisee  of  Mr.  Willshin,  but  that 
is  not  very  material,  except  as  having  been  the  com- 
mencement of  the  difficulty  in  the  case.  The  plaintiff, 
having  purchased  on  that  footing,  finds  that  the 
abstiaot  discloses  no  title  whatever  in  that  person.  It  is 
sot  a  question  of  parties  conouning  in  the  conveyance— 
the  gnestitmis  whether  the  trustee  had  any  power  to 
Mil  at  all,  and  it  turns  out  that  she  was  not  intended 
to  be  the  vendor,  except  as  having  the  legal  estate. 
Bat  having  that,  the  purchaser  is  not  in  a  position  to 
say,  you  have  no  titie,  and  I  am  "  off  *'  the  bargain. 
The  purchaser  assumes  that  somehow  the  title  will  be 
made  oat,  and  that  the  defect  is  only  an  omission  from 
the  ahetraet.  He  says,  you  have  sold  to  me  as  trustee 
of  the  vrill,  and  there  is  no  power  of  sale  shown. 

The  blot  is  hit  precisely— that  the  vendor  was  a  bare 
imstee  of  the  legal  estate  with  no  power  of  sale.  The 
smswer  is,  **  The  benefidaries  will  concur  in  the  convey- 
ance." Mr.  Soames  had  taken  care  to  assure  himself 
fbat.they  would  concur,  and  Miss  Soames  was  really 
aelling  on  their  behslf,  not  as  their  agent,  for  one  of 
tham  was  not  present  when  the  matter  was  discussed. 
!Ilie  purchaser  then  says,  "The  answer  to  the  thud 
xaquidtion  states  that  the  beneficiaries  will  concur,  they 
tnust  send  a  written  ratification  before  I  can  go  on.'' 
That  is  a  distinct  intimation,  and  says,  in  effect  youx 
sale  is  naught,  unless  you  can  show  the  consent  of  the 
Jbeneflciaries.  To  t)iat  Mr.  Soames's  answer  is  somewhat 
imfortunate,  "The  vendor  cannot  undertake  to  obtain 
-tidB,  the  parties  referred  to  will  Join  in  the  conveyance, 
and  more  than  this  the  purchaser  cannot  require." 
That  was  wrong  in  law,  and  the  purchaser  might  at 
ODfle  have  rescinded  on  it.  That  was  on  the  19th  of 
August,  1987. 

In  a  short  time  came  the  purchaser's  ulHmaium,  which 
waa  to  this  efEect :  '*  Before  I  j[>roceed  further  the  bene- 
flfliaxies  must  sign  a  contract,"  that  was  perfectly  right, 
'« and  I  shall  be  obliged  it  you  will  get  the  enclosed 
doenment  signed  by  tiie  beneficiaries."  If  the  vendor 
luid  assented  to  that*  andearrled  it  out  within  a  reason- 
sAla  tfane,  there  would  have  been  no  further  trouble. 
Jlat  the  purchaser,  not  getting  what  he  wanted  by  the 
aUh  of  Ootober,  then  writes :  ''I  shaU  be  glad  to  receive 
Aasatifleation  signed  by  the  beneficiaries,  .  .  .  unless 
^  Ive  it  within  the  present  week  I  shall  seek  to  reecind 
aeataot*  and  get  return  of  my  deposit."  That  is 
%  hapjpy  phrase,   "seek  to  rescind,"  but  I  think 


what  he  meant  was,  *'  I  shall  do  what  is  necessary  to 
rescind."  Mr.  Soames  writee  back  denying  the  pur- 
chaser's right  to  rescind,  but  that  ".without  prejudice  " 
he  would  endeavour  to  obtaiu  the  ratification.  Mr.  Lee 
waited  tiU  the  8th  of  November,  but  then  wrote  in  effect : 
**  As  you  have  not  sent  me  the  ratification  of  the  contract 
it  is  now  rescinded."  On  that  very  day,  or  within 
twenty^four  hours  afterwards,  Mr.  Soames  got  it  signed. 
But  if  the  decision  come  to  by  the  purchaser  on  the  8th 
of  November  was  good  in  law,  it  is  quite  immaterial 
whether  the  signatures  were  got  within  twenty-four 
hours  or  any  other  time.  On  the  26th  of  September  the 
purchaser  gave  fair  notice  of  his  position,  and  agidu  on 
the  11th  of  October,  and  I  think  that  on  the  8th  of 
November  he  was  entitied  to  say,  "The contract  is  at  an 
end."  The  question  raised  by  Mr.  Barber's  argument  is 
whether  the  ordinary  rule  as  to  fixing  a  reasonable  time 
by  notioe  applies,  as,  it  so,  it  is  a  question  whether  a 
week  vras  suiBdent.  I  think  that  in  this  case  a  week 
was  sufficient,  having  regard  to  the  previous  notices. 
The  rule  as  stated  in  Lord  St.  Leonards'  book  on 
Vendors  and  Purchasers,  13th  ed.,  at  p*  227,  and 
referred  to  and  followed  by  Fry,  J.,  in  Qrmn  v.  Smdn^ 
is  as  follows :  "  Where  time  is  not  made  of  the 
essence  of  a  contract  by  the  contract  itself,  although  a 
day  for  performing  it  is  named,  of  course  neither  party 
can  strictiy  make  it  so  after  the  contract ;  but  if  either 
party  is  guilty  of  delay,  a  distinct  written  notice  by  the 
other  that  he  shall  consider  the  contract  at  an  end  if  it 
be  not  completed  within  a  reasonable  time  to  be  named,, 
would  be  treated  in  equity  as  binding  on  the  party  to 
whom  it  is  given."  The  rule  is  also  stated  to  tiie  same 
effect  iu  Fry,  KJ.'s  2ud  edition  of  his  work  on  Specific 
Performance,  at  p.  471 :  **  Where  time  was  not  origin- 
ally of  the  essence  of  the  contract,  but  one  party  has 
been  guilty  of  gross,  vexatious,  unreasonable,  or  un- 
necessary delay  or  default  in  relation  to  it,  the  other 
party  becomes  entitled  to  limit  a  reasonable  time  within 
which  the  contract  shall  be  perfected  by  tixe  other." 
Both  those  statements  of  the  law,  and  others  in  numerous 
cases  where  the  point  has  been  discussed,  assume  that 
there  is  a  contract.  But  where  is  the  contract  in  this 
case  between  the  real  vendor  and  the  purchaser  P  There 
is  nothing  but  a  oontract  between  Miss  Soames  and  the 
purohafier. 

I,  therefore,  hold  that  the  rule  does  not  apply  at  all 
to  the  present  case.  In  Forrer  v.  Nash^  35  Beav.,  at  p» 
171,  Lord  Bomilly  said,  "When  a  person  sells  property 
which  he  is  neither  able  to  convey  himself,  nor  has  the 
power  to  compel  a  conveyance  of  it  from  any  other 
person,  the  purchaser,  as  soon  as  he  finds  that  to  be 
the  case,  may  say,  '  I  will  have  nothing  to  do  with  it.' " 
That  was  upheld  again  by  Fry,  J.,  in  Brewer  v.  Broad* 
wood,  31  W.  K.,  at  p.  116,  22  Oh.  D.,  at  p.  109.  From 
the  first  Mr.  Lee  said  he  would  have  nothing  to  do  with 
the  contract,  *'  but  it  you  can  get  me  a  proper  contract, 
I  don't  want  to  be  'off'  my  purchase;  you  have  got 
to  prove  that  there  is  a  contract,  you  have  not  done  it, 
and  until  you  do  it  I  decline  to  go  on."  I  do  not  think 
the  question  of  time  applies  at  all  to  such  a  case. 
The  defendant  says,  "Because  you  have  not  been  so 
strict  in  standing  on  your  exact  rights  as  you  might 
have  been,  you  are  bound."  I  think  that  the  plaintiff 
on  the  8th  of  November  said,  and  was  entitled  to  say, 
**  This  oontract  is  at  an  end."  That  is  quite  consistent 
with  the  cases  dted  for  the  vendor,  espedally  ScUUhury 
V.  Haieher.  In  this  case  the  purchaser  did  reject  the 
contract  as  soon  as  he  had  ascertained  the  real  interest 
of  the  vendor,  and  he  maintained  that  position  through- 
out. I  must,  therefore,  give  him  the  relief  he  asks,  and 
I  think  practically  in  the  way  he  asks  it.  I  hoU  that 
the  oontraot  was  rescinded  on  the  8th  of  November. 
The  daim  asks  for  a  dedaration  of  the  validity  of  ttfe 
resdasion  of  the  contract,  and  for  repayment  of  the 
deposit  with  interest.    Anything  more  oomea  by  way  of 
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TuDJUMt «.  lUniiOOTT. 


The  oaaa  of  Biiiii  t.  FbfhtrffUi,  28  W.  B.  Ml, 
SnA  7  H;  L.  168,  li^  down  emcOij  bowlhe  dMMgee 
tte-totenzivMi  st  Tfao  «vantet*-€Wm  ttvit  be  dle- 
«Btoed;/irith  ooiftfc 

Jitdgmeta  far  Un  fikdtitff  on  ^  dfolm;  counkt^ 
-^aim  dUmiaecL 

SeUdtor^eor  tUiMntiff,  era;iai»«7aMM  2)ffvi«. 


l3Si;Jj;j.}  Jil7l8,19,20. 

IinmAXL  «.  IbaDUCoiT.  (ii.) 

mt^gm^'-^Miwed  pft  e/  fmhekk  ami  dtoM- 
jtlKt«eMM-.2Vt<«e  >br  tmant  for  Upi  Mui/ea  to 
^dtutttiimt^repttirand  inmr^^BeoM  ehum-^EiUOB 
o/lrtMAB»-*-9Vui<  jMH)]iar%  bM  mntkr  dmd  dlUged  to 
^fi9ff8d^39tiyntdlMaiiy<iifinmUeamtof9mv^ 
ittgthB^pfiejmlif'^ntiemnily  ofsAiffieoilft. 

A  condition  in  a  gift  to  a  ttnamt  /0r  life  that  the 
jprrnnisee  areio  he  k^t  in  repair  and  inmgred  doee  not 
indloate  an  intention  to  oive  ^  trueteetthe  legal  eetate 
(Jot  the  pwrpoee  of  enabUng  them  to  enfotfee  the  con- 
dsttoM}  if  they  would  md  tabe  U  o^onviee,  ae  the 
rendition  ean  he  mfareed  agakut  tha  tmant  jir  life  by 
4hs  rematndBrman  vfithout  tAe  intgnmOi^m  of  the 
trueteee. 

The  rule  ^uxttrugtmtdbe  only  $q  much  of  ihe  Uged 
etMt ae  is  euJMent  to  enaUethemJio  perform  the  dutiee 
4mpoeed  on  them  doee  not  apply  tohere  the  gi/te  of  the  Uf^ 
4nUreid  and  the  remainder  are  made  vdthout  any  change 
ofworde,  ae  whereihenieadetdee'tD  tmiiteeef  their  hahre 
and  amgn$,  'Wn  trwA  fl>r  A.  for  life,"  and,  after  hie 
dfit^^'*intn»dforhiechildrenJ' 

A  teetator  gave  and  deoieed  a  freehold  property  and 
Jtour^miU,  together  toith  the  nUBe^mee,  <fte.,  gratee,  and 
ether  fiaituree  **  now  thtreon  or  therein,*'  to  trueteee,  their 
heire  and  aeeigne,  upon  tnui  for  A.  for  Vift,  IaA  euhject 
to  a  condition  to  keep  the  premieee,  jmiiroe^  dbe.,  in 
repair,  and  ineure  the  huHdinge  in  the  namee  of  ihe 
irueieee;  and  from  and  after  A.'e  deeeaee  in  tru^  fbr 
hie  children.  Mortgage  and  trtut  eetatee  were  deAed 
^unto and  to  the  uu  oj*'  the  truetete,  their  heire  and 
aeeigne.  There  wae-a  declaration  ^tat  the  reeeipt  of  ihe 
trueteee  ehotUd  he  a  euJUdeat  dieeharge,  and  a  power  to 
appoint  new  irtwteee,  with  a  direction  that  j&e  estate 
eboiddt  upon  any  tueh  appointment,  he  '« veeted  "  in  the 
new  and  eontinutng  trueteee  ^  upon  and  far  Hu  trmU 


imdjeurpotee  a/oreeaid:" 
Beld,ihatnei 


\  trueteee  took  no  eetate' in^'the  flre^^oU 
mM,  Sc^f  eo  given  and  deoieed. 

Trueteee  are  not  hound  at  tbeir^  own  etepenee  to  take 
pfoceedingeforihe  reaumy  of  truet  property  not'loet  by 
their  own  default,, 

A  peretm  daiming  to  he  tlmntf^ree  of  a  mortgage  of 
truet  property  gave  notioe  of  the  mortgage, to  the  trueteee, 
who  were  oonvineed  that  the  deed  wae  a  forgery.  The 
pireperty  teae  afteruarde  eold  under  the  power  of  eaie  in 
themortgage  at  an  auction,' of  whi^  the  trueteee  dleo 
had  notice,  hut  they  tack  no  ^tepe,  and  aecepted  the 
halanee  of  the  purehaee-money  remaining  after  the  daim 
under  the  mortgage  had  heen.eatti(/ttd,,  and  aebamdedgtd 
^he  reeetpit  in  their  aeeouede. 

BM,  that  the  trueteee  were  fuetffied  in  dedining  to 
taJte  any  proeeedSnge  at  their  own  riek  and  without  an 
4ndemttity  from  their  eoeUd  one  ttottt,  and  that  they 
had  done  nothing  for  which  d<y  eaedd  he  held  liaHe  to 
eoahegood  the  Urn  qftheprofnrty,  eeen^ifU  were  proved 
that  U  had  been  loet,  whieh  wae  not  proeal 

(a.)  BeperteA  by  B.  H»  BsAin,  Eiq.,  BenfatoMit-Iiaw. 


Mtftn  wen  bMUgM  bf  AddMe  KM  Mm 
•  the  MMt  AuigMtt  of  A.  J.  lMNfl(lvte 
ieiifl7  emeetnet  fhe  Ber.  QmmA  Hedlietk  mi 


melofi 

'TMIt  ' 
IMbdl, 

next  ttieoi^l  emeBtnet 

Thaeeem  FMMfcii^  m  tteo  trai«e«  oftbeiriitfte 
fe/Oin^B  gyeel  wedte.  Hie  late  Anm  Tndbtfl,  dUe 
HooM,  'SkmAweikat,  Bomenel. 

TheealA  ttelator,  bj  hfi  wfil  deted  tbe  Aih^lm, 
1870,    (fern   and   defisei    to    tlie   detadMlt^  M 
beiri  and^aarfgna^  hit  ffeehoUl  meBinagei  wMi  ttoiitt' 
iniUa,  dwel)in^bo«se%  doees  of  land,  Ao^  mM  fti 
mill  tenement^  and  also  three  aeToral  eloaei  of  baA, 
panoele  of  Cape's  teneaunt,  le^^eolf  vely  dtitlB  mi 
Boa«initer,to0atbe*  nitb  fihe  niiUstonet,  lafflniflUaBA 
tbwshing^maehine,  ehaH-ontter,  nudtp-nlll,  ap|>lMMi 
gratia,  and  other  Ificttaef  then  thereon  or  fhaada,  vfw 
tnwt   lor   hie   great  nephew  A.  J.  Todbali  ffa  tbi 
will  called  «« Amos  Tadball ")  for  hU  life,  bat  npoalbi 
ezpreaa  oondition  that  the-  aaid  pienilaai  iMfirtitiily 
ahoold  belceptia490odtenantable  zepalr,  andthefaallftDV 
thereon iaswed  againet  fire  4n  a  oompetant  aoM  nlbi 
namea  of  hSa  aaid  teaatepab  and  alao   that  tba  liift 
machinery  and  fixtnrea  ahoold  be  kept  in  good  nprii» 
and  renewed  from  time  to  time  aa  oocaiion  dMaU 
raqtdie,  and  from  and  after  the  deeeaae  of  tta  ail 
A.  J*  TwdbaM  In  traat  for  aU  nnd  etery  the  Mtai 
and   ehnd   of   tbe  aaid  A.  J.  Tndball  wbe,  baii«  t 
aen  or  aona,  aho«dd  leapeetttely  attain  twentf-ena^  ei^ 
btiiig  a  dangbter   or   dangbtera^  ahooH   laapaaiWy 
atMn  that  age  or  many,  fai  eofihahareaand  piepoiti«% 
or  wfaeQir  in  fawnv  of  any  one  aneb  eiiild,  aa  ttaadl 
A.  J.  Tadball  AoaUt  liy  deed  or  wfll  appeiat,  er  bfam 
tbaae  abonid  be  no  anob  ablld,  then  in  troat  teib» 
taatatoc'a own rif^tliabiB far  ever.     Thel 
peraenattywere  left  to  A.  1.  TadbaO  anblaat  to  ] 
of  dabta^and^kgaokB* 

Thottwitiand  raarlgage  eatntoa  weia  detiaoi  **« 
and  ta  tbe  nae  of''  tbe  -two  tnuteea,  timit  I 
aaaignii  aabjeot  to  tba  tiiuda  and  eqoitlea  i 


Tbe  win  eentaftiad  tAea  a  power  to  appoint  a  nevtM^ 
tee  or  new  ttnatoea,  with  a  dlieetion  that  the  tmit  litdi 
waa,  nponawdi  appeintmenl^ to  be  tranafarradanfliiM 
in  tbe  new  and  oontfnniag  tmateee  ^npoa  andtelht 
traata  and  pnrpoaaa  oforeaald."  A.  J.  TndbaU  end^ 
defendants  ^Mre -appointed  eseoaton.  Tbe  teatrtar  M 
en  the  2mk  of  Apiil,  1871,  and  hia  wOl  waapioHni 
tbe  three  enaontoM.  Upon  tbe  tealator^a  death  Ak  d 
TUdbdl  tooippiaaoaaien  of  the  pvopeitr,  b«t  te  lllilll 
aeto«tf6riniatialfa,M^  than  in  dtfUanlflasftaadail 
soon  after wnidi  taade  n  Iwnkrapt.  Tbe  eaaaa  ytdt^ 
lDr.GbokbiDiightl&.  Bonafbid  a  domunent  paifsd^ 
to  bo  a  nostgage  to  aeeaxe  £1,100,  exeeatad  Vttt 
teetator  on  tte«8Mi  of  Angait,  1870,  leas  ihaaiid 
monthsaHarthednteef  thewfH  Ifr.  OoakHwsdlWI 
a^  tMHteee  of  Hm  moHv^e.  Hr«  Fonsfsid  bid  • 
deiM  that thedoeMbantWM  aUstgaryby  A.  J.  WW 
and  enprasnad'Minssif  t(»tl^ ^eet  bath  oa^fsaiV 
letter^. 

T>he  WLU|wrtjf  was  aabaaqnantly  sold  by  amibiiv 
dl,880|  and,  after  the  transfeiee'b  elaims  bsi  M 
satiafled,  the  sntpliis,  amounting  to  £89  IbblMU^ 
reoeivodbyihe  braslSBBi  and  the 
in  the  reaJdoaiy  aaaeunln.    A.J.TbdMlf 
term  of  penal  ^sewrKulla  in  Anstmtta  fsra  i 
niittedtheM,aal]fr.  BmsfoKdrsatteatfonwaii^   ^ 
the  impoftanoe  of  getting  eeMoaee  from  ^tmbf^j^^ 


He  and  hie  oo-traatee,  howoMS^ 
to  tah»  nny pioeeedlnfs^lhent  an  fndenmily* 
The  phdntME;  who  ina  nowio  her         ^ 
was  the  oriynaittsing  chfld  eiA*J, 
wife,  who  werobath  IMsgn  and  she 
dofendMifta  oidafled,  nfrlbdr  onn  eKpenaa^  ts 
neeasaaty  atfdpfopap  pmoaadbi^B  fen  enMB^W^^ 
^  title  to,  and  reeoMtag  paessailon af»  te^rman^^ 
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TnmiMhm, 


iK*iMa«^  to  „ 

MttJBtt  Mite  gUni  tiri>f«hi>^  tt4 

^  Si *!?•*««•  <»!^  Augoi»,mO,iM»  a  foUjrt^  fcr  A.  /. 

i  TfaOilL    Slit   otiir  tsMi   tttt  i^t   Ml   on   Uftt.  la 

i  tlf6  idmftted  fact  fhat  FbYistMr  tiad'  rib  flbulft  tMTft 

mm  a  fotftrj  !«  raffidoit  M  oitr  iffbrtlobe.     Hibilgh 
tt^  mifinoM  as  to  flte  foi^vy,  hh  aibod  bf  and 
dbvod  the  txantfano  to  sell  the  raoperty  at  an  atictfoo. 
ol  «buih  he  had  had  Wotkb.    &  and  Vis  <»o^Mf»6 
moM  the  title  or  ffie  tlUu(fb«e  ^  «Mb«llig  the 
hunee  of  the  pToOeede  oi  lU^  lad  aoVbcNled^ng  the 
AM|t  In  their  aeootmts;   gUdi  l&ey  tbok  no  iltepe  tb 
MOW  file  traat  profertj  or  aawrt  thefr  titte.    ^e 
teal  Wate  waa  in  £e thirtM :  ObmaKt.  ¥Mh9i$,t2 
W.  B.  3(09,  I^  ft.  n  Bk  m';  3oe  r.  WtUan,  « 
Ban.  A  Aid.  84.    Snbjeot  to  no  yAohad^  btfngdone 
to  the  vorda  of  the  wil),  the  court  ia  aatnte  to  gl?e  the 
ta^aea  the  legal  aatate  where  neoanaiy  to  pA>t4et  the 
difldtei'a  intereata.    ttere  fiitf  ftaateea  had  aomething 
to  do*-?ii.,  to  aee  that  tUe  0imdttl<m  to  ra|>atf  and 
toanre  waa  dbeerred :  Mu^hm  t.  :B'ugHe§,  6  Bam.  k 
Qfeaa.  4i«5.     fKnuwiOH,  J.,  nfexred  to  Cknl^e   ?. 
ftwefar,  3  (ft.  1>.  aw,  2$  W.  fi*  IMg.  Sm]    £  that 
toaa  It  waa  neceaaara,  in  order  to  glye  ciSbct  to  the 
BBitetbna  of  the  wi^  to  hold  that  the  ttnateea  did  not 
toke  tibe  l^gal  eatate  in  Ue.     Ohattela  w%re  here  in- 
€Jladed  wlto  the  fneholda  in  the  gift  to  ttie  tmateea, 
Bfaich  iaa  fnrther  reaami  for  holding  that  thiy  took  the 
tog^aatale.     [Hiey  also  referred  to  Baber  t.    WMe, 
tt  W.  B.  670,  L.  B.  20  Eq.  166,  and  MmhM  ▼. 
eHmgeO,  dl  "W.  B.  63,  21  Oh.  B.  79a]    Baaldea,  ttie 
jgPi*og»  »•  Slot  in  the  poaitlon  of  ha;dng  dbne  nothtog, 
Tbay  went  to  the  ooort  fbr  dlrettiona  aa  tmateea.    Thej 
fnt  tbonaelvea  in  the  porftian  of  truatoaa.    Iher  gave  a 
taeOft  to  the  tianaf eree  of  the  forged  mortgage.    They 
-^  ^     .__  eatopped  htm  aaftog  that  th«j  have  no 


BanateC-^^Ehnve  ia  na  daty  to  a  dry  traalee  eaaept  to 
jooavay  to  ^Mm  peraen  faenefifltollr  entifled.  He  cannot 
b6  bennd^to  bitog-an  aetien at  Ua  owto  lElak  ae  to  coatab. 
Aa  iMneieiarlaa  eoght  to  aak  penaiaalon  to  aao  hia 
ttMo:  AimedB^  t.  Biwmn^  4  Madd.  390  ;  Fldchtr  ^ 
JWa^  4>Bkr  $7*  JBvan  whara  a  tmatee  la  the  gvcves 
to  ana  be  ia  not  baond^todo  ao  wllhoat  andn** 
abb  Bonaf aid  aotiaaijr  aignad  an  antliorl^  to 
'  "  to  naa  hia  naaai^  thokigh  the  otttar 
The»Mtflto 4a atttl Hmm j  itla nnl.laat ; 
tot  ]|fatoat<&.aU«a«. 


the 


the 


the 


mbtonalMii 


>]kf-toe 


Ma'toflto  In 


to  appdliA  ncf#' 


th«Mft«ltf«B 

son  la  te  i^9Nbvk» 


me 


to  Ito 


BfdtoMlfMi'^  Jbafib 


ogged  toi^totou'lWMiHwai aUtt  nbtiai»  netd  ftOlwMn^ 


titto  ol  a 


of  toe  ammUmoHH  luMbg  tAdMlll  AM 
Btfaager.    » far HMmik to  toebrttoitr   mi« 
ia  aallttf  to^ttldb'ttolinito^  lMv«ona>l»b«n^ 
tonntoOeainfl/b 


j,4«a;bto 


ai^nawho 
a^^tnaatfan  of 
of 


haa   Hriaed  qnaationa 


r^.C.,  and  0»iM,  tor  to 

tain  the  legal  eatMe  onfy  ao  fhrna  ia 
to  enaMe  them  to  ptittkutk  their  dnilea: 
«».jL^  «»  ^.  ^•«4^.tol  ^n^a»0, 491;  Deer. 
iVMalZf^  1  Batn.  A  Oktoa.  386.  Aa  to  the  chalteie 
#M  with  toe  fiMhoUe,  aee  JSMtefv.lTMa.  Bealdea, 
war^AuMtelawere  ftttoM^  and  aae  ee  nraatedby  the 
MIMar;  and  thoae  otahMtog  ttnd*r«i»  will  oanuoft  be 
IMM  to  tmf  ihey  are  na^.  rKaiomwaf>HF.--eow  caw 
tbB  tootUea  aeetoan  toe  ooiidMan  to  repiiraiid  Umm 
to*difterad  ittftey  hafi»not  toeikgid  ^atotofl  The 
gSiyjiJi  yi  enfdw<Ktt»eDndHlm;  moiLm^. 
lnii««r.  W  W.  B.  766, 6^ B.  D.  4M;  Avf&mmnm, 
M  I..  T.  K.  S.  105.    BeaiAaa,  tfoatoaa  CAn  bwto  pewm^ 


4b0  traateaa 


(1)  Mfti'tonet-atoMrtaipaaed  on 

•*  ■n.    (i)  Ther<Mi  paftora  to  witoent 

iMins  ttaa  legal  eatMe.  The  toatotor  aftoa  tiint  and 
iiege  ectatoa  •<  nnto  and  to  toe  naa  oi'^  the'troaleaB. 
^centttion  to  repair  and  ineoBto  feebig  dnl^dMng 
^toann^forllfe,  the  Hoetoaa  at^  inoatonlf  tohe  toe 
_Bl  eMto  for  toe  life.  Jthtf  abo  vetorred  en  flhia 
fotol  to  (hwd^  T.  finmetoi-v  mckardmm^.^Sm^ik9n, 
M  <J-„B.D.  86,  MW.B.I%Ud:and  lfai«M2T. 
"OmtgdL]  Vhen,  it  we  ha4  no  l^pil  aatoto,  we  cenld 
»B*  laaatotato  e}e6tment  If  we  took>  i«  tor  tbe  Ute  of 
tlie^tauattt  fbr  lito,  no  rIgMvof  aeHon  on  bebaU  «f  the 
■a— limlefman  ariaea  to  anyone  till  tbe  deato  of  the 
^tonanittorHto.  We  conld  not  maovercn  behalf  of  toe 
am  who  forged  the  deed,  hcbatog  eateppai.  It  la  tot 
theplnitttlif  toahow  toat  we  Ukd  Hiii  iiaaiiid  to  bring  an 
Motion.  If  theeatotocanbo^MtMniaiilhaaaie^neleaa- 
tt  It  aaaaot,  txtdd  ^lalMn  !lfr.  Hedllaoft^  BctMon 
^toapnttaUycorraot  Byadld,  ^11  ywwmiadtnnlfy 
:Ae^- 1  #m  ana ;  if  not^  I  woM.^' 

«.  SkU,  Q.0^  and  lag^a  ^i^pa^>tot  the  datoncUnt 


of 
of  aaneidaiabla  toleraat  to 
a^atndf  of  tha  law;  and  it  salaea 
to  traateaa— a  large  body 
diapaaed  to  thfok  theaiaaleea 
na  tneallon  I  have  to  datlde  ia 
whether  tbar  daftndanaa^  lis.  HedMoott  and  lb.  Bona. 
foad«  ate  mipanalbie  I9  leaaon  of  thia>  paoparlir  »k^ 
being  new  aaaitobia  toa  the>pni9oaaa  of  the  will.  Vbm 
tot  paint  I  have  to^analder,  nnd»aa  fte  aa  poaatble,, 
independtntty  af  the  toata,.ia  the  aonatraotlon  of  the 
wiU^whioh  ia  obfiowdp drawn  bpa  lawyer.  It  aeedia 
toe  teatotot  had  aomer  aaal  paeperty  tiot  very  anoh-^ 
and  alaa»  to^oenneetlen  with.lt».eeaie  ehattek,  whiah.  ha 
deaoribat  aa  flntoea^  and  that  be  nwrltd  on  bnainaaa  aa 
'  a  fitaaer  Of  -iffltti  Aa  had  alaa  aeme  leatiihold  picp* 
mOSf,  eeoae  eotlngea».aBd  aoaM  peiaenal  ettatoy-and  ha 
inada  hie  wtfl  wito  aeftoenaa  to^aU  toeae  diflaient  Uada 
of  ptopevly.  £to  wna  aOnded  to  enilohi  ao  fav  aa 
be  coald,  hie  gHat«4iti^ha««,  ▲.  J.  TndteU*  wheat  ha 
deaoalbea  aa  Aana  Todbalk  Hia  geneaal  notk>n  waa 
to  make  him  tenant'tor  Ufo'of  the  real  eatato  and.^e 
hiat  ill  toe  peraenal  ettoto>  anhfeot  to  a  UwUBvkm,. 
mwt  beto|pae»  ka  made  hia  wlUto«  form  that  haa  giien 
Jiam  to  aonaidetable  diaenaalan,  and  I  have  to  4eoide 
iHiethen  hf  timfr  wiU,  he  gaan  the  lc«al  aetato  to  the 
real  prof^atlyrto  tha  defandanta,  the  two  traateaa,  whoto 
he  alao  agpalntad  eaamHara  to  caninnatian  wito  hia 


Jtt  ia  a»t  naamoaiy  to  aete  t»aqf  of  tha  aaam  on  toe 
of  4Mn8tMK)tomft  tor  thongh  toe  mlaa  laid  doam 
bjRthoarcaiea  eanwilb  Men  to  1838»  be  dbwagaided*  tha 
tendaaiayef  tbeaanatof  latotoM-beento  haklthat  tha 
real  qpMtton  ia  wtoit  waa  tha  taetotor*a  totantlan,.  which 
ia  to  be ^atbaied  ftoot/ the  langni^e  enqAoyed,  and  that 
tha  ladgwge  ia  toi  ba-laokad  at  f lom  toe  teatator^a  paint 
of  view.  AoeoidtaglyIi«pMaahtbiawiUwitoa.dbali» 
to  find  cnt»  na  f ar  aa  I  cant.  ^Ma  taatotoi^a  intantlan. 
He  givaaUa whoto  iwAeatoto»  <'  togetoer  wUb  themlU-- 
Btonee,  Btttl  iMohtoeiy,  thambtog^aMeUaa,  chaf^e«ttar, 
flaalt»fflttl,  appla*miU»  gratea^  and  otoer  flaturm  now 
thereto,"  to  hia  frlanda»  flamnel  Madlieeto 
Benatoid,  thete  heim  and  amigna^  aad  I  am 
to  hold  thnttha  feet  of  tlwaaahattelaortoEtaaaa 
being  addad'duNWtoatvhaaMaat  to.glvethe  legal  eatoto 
to  the  peiaewi  whom  I  aaU  tha  ttaatem,  to  whom  h» 
haagivnn itto wrncdn  Ha  ghree  toe  peepatto wito  the 
wand»ofaimitoto>n  ^'ttorishain^aad  aMlgna,'^  bnt,.oan- 
aldaring  ton  date  of  tbe<wUU  that  iaimamterhO.    lV>my 

imply^anr  dttaar  gift'  than  aonld4ia  gatoeied  from  tha 
gift  of  tim  aaal  eatate  by  ilaelf^    Thagr  were  aU  tbto» 
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whioh  might  fairly  be  nndentood  to  be  attached  to  the 
real  estate  deiiied,  aod  tiie  testator  himself  dassifles 
them  as  fixtures  hj  the  words  ''and  other  flxtores" 
which  loUow.  Then  he  goes  on  "^opon  trast  for  my 
great-nephew,  Amos  Tndball,  for  lite  "—if  he  stopped 
there,  there  [is  no  doubt  that  Amos  Tadball  would  take 
the  legal  estate  and  the^troatees  nothing,  bat  he  goes  on 
«*upon  the  express  condition  that  the  said  premises 
respeotif  ely  shall  be  kept  in  good  tenantaUe  repair,  and 
the  boildfngs  insured  i^nst  fire,  in  the  names  of  my 
said  trustees,"  *'  and  the  machinery  and  fixtures  kept  in 
good  order  and  repair,  and  renewed  from  time  to  time.'* 

This  condition  was  much  relied  on  as  showing  an 
intention  to  rest  the  legal  estate  in  the  trustees  so  as  to 
enable  them  to  enforce  it.  One  answer  that  was  giyen 
to  that  was  that  it  migh^  imply  a  power  which  would 
enable  them  to  discharge  the  duty.  I  cannot  see  any 
way  to  imply  that,  but,  on  the  other  hand,  I  do  not  con* 
•Idez  that  that  dause  can  be  read  as  showing  any 
Intention  to  giro  the  trustees  anything  that  is  not  other, 
wise  gifen  to  them.  There  is  no  reason,  according  to 
the  cases,  why  that  should  not  be  a  good  condition  en- 
forceable as  against  the  tenant  for  life  by  those  entitled 
in  remainder,  and  I  can  see  no  reason  why  the  interren- 
tion  of  the  trustees  shouM  be  required  in  order  to 
enforce  it.  It  is  true  the  insurance  was  to  be  in  the 
names  of  the  trustees,  and  Mr.  Warmington  relied  upon 
that  in  connection  with  the  fixtures.  But  it  was  only 
the  buildings  that  were  to  be  insured,  the  fixtures  were 
not  to  be  insured  in  the  names  of  the  trustees,  or  at  all. 

He  goes  on,  "  and  from  and  after  the  decease  of  Amos 
Tudball  in  trust  for  all  and  cTery  the  children  and  child 
of  the  said  Amos  Tudball.*'    Obeerre,  there  is  no  change 
of  phrase  between  the  gift  to  Amos  Tudball  and  the  gift 
to  Amos  TudbaU's  chUdren.    So  if  I  held  the  legal 
estate  was  in  the  trustees  for  the  life  of  Amos  Tudball, 
I  must  also  hold  that  they  had  it  during  the  children's 
interest-that  is  to  say,  that  they  had  it  in  fee.    Of 
course  there  is  the  rule  of  construction  that  only  a 
quantum  of  the  legal  estate,  sufldent  to  perform  the 
duties  imposed,  will  be  held  to  be  given,  but  it  would 
be  straining  that  rule  to  apply  it  where  there  is  no 
change  of  words,  and  where  the  legal  estate  must  depend 
only  on  the  first  words  of  the  gift.    Then  he  glres  all 
his  personal  estate  to  his  nephew.    Then  there  is  a  gift, 
^  unto  and  to  the  use  of"  Mr.  ModUcott  and  Mr.  Pons- 
ford,  of  mortgage  and  trust  estates.    That  is  a  small 
point,  but  a  fair  one ;  that  where  he  is  bound  to  pass  the 
legal  estate  he  uses  the  words  '*  unto  and  to  the  use  of," 
which  undoubtedly  pass  it.     That  is  followed  by  a 
declaration  that  the  receipt  of  the  trustees  shall  be  a 
suffldent  discharge,  which  is  adapted  to  the  duties  of  the 
deTisees  of  trust  and  mortgage  estates.    Then  there  is  a 
power  for  the  appointment  of  new  trustees,  which  is 
capable  of  application  to  the  legal  estate  in  the  property 
de?iMd  by  the  will,  if  such  estate  passed  by  the  dcfise, 
but  will  also  answer  to  the  other  property  gl?en  to  the 
trustees.    But  then  it  is  said  that  when  the  new  trustees 
are  appointed  the  estate  is  to  be  Tested  in  them  **  upon 
and  for  the  trusts  and  purposes  aforesaid,"  and  that  the 
last  words  do  not  exactly  hit  the  case  of  the  trust  and 
mortgage  estates.    That  is  a  small  point,  but  as  far  as  it 
goes  it  is  in  favour  of  the  legal  estate  Testing  in  the 
trustees.    I  do  not  think  it  is  sulBdent  to  counter- 
balance  the  intention  of  the  testator  as  gathered  from 
the  whole  wIlL    The  condndon  I  have  arrived  at  is  that 
the  legal  estate  is  not  vested  by  this  will  in  the  trustees 
at  dl,  not  even  during  the  life  of  the  nephew.    And  if 
the  trustees  have  no  legd  estate  they  certainly  could  not 
recover  this  property,  and  it  they  did  attempt  it  there 
would  be  a  complete  answer  to  them.    But  tiiough  this 
deddon  makes  it  unneoeesary  to  decide  the  great  question 
in  this  case,  I  think  it  would  be  wholly  unsatistactory  to 
deal  with  the  case  in  that  way,  and  that  I  should  be 
shirkingmyduty.whichlhavenodedretodo.  Itherefore 


propcee  to  dedde  the  greater  question  whettwr,  smoh 
ing  that  the  trustees  had  some  such  estate,  as  is  d^ 
either  the  whde  or  a  part,  they  did  discharge  ilMfr&(f 
to  their  eutui  que  fmd,  or  whether  they  ought  to  kn% 
taken  proceedings  to  recover  this  property.  Tktk^mit, 
in  a  great  measure,  on  a  particular  dsed— the  adpfi 
of  the  SOth  of  August,  1870. 

The  will  was  made  on  the  4th  of  June,  1670,  siil 
devised  the  estate  in  the  manner  we  hare  >em.  Ikk 
mortgage,  dated  the  SOth  of  August  of  the  same  yw^  k 
produced  to  Mr.  Ponsford,  one  of  the  two  trastisi,  dhi 
the  testator^s  death.  It  would  be  strange  that  a  mm  vhi 
executed  that  will  should  have  executed  suoh  a  mortgifi 
so  shortly  after  the  date  of  hU  will.  Mr.  Positai 
might  very  wdl  be  astonished.  He  at  ones  nggMtol 
that  it  was  a  forgery,  and  I  was  asiked  to  ssjttat fk 
was  a  forgery.  The  pldntifl  was  not  content  to  wdm 
Mr.  Ponsford's  admisdon  that  he  had  no  douVt  it  lu  t 
forgery,  or  on  Mr.  Medlicott's  assertion  that  he  kaot  m 
more  than  Mr.  Ponsford;  but  he  endeavound  to  proie 
that  it  was  a  forgery  to  my  satisfaction.  Eaw9f%  I 
dedinedto  dedde  that  question.  Nothing  eoddtan 
been  more  improper  than  for  me  to  have  expNtnAi 
Judidd  opinion  in  the  abeenoe  of  A.  J.  TodbiD 
— whoee  forgery  it  almoet  must  have  been  it  it  ivt 
forgery  at  all— that  he  had  been  guilty  of  a  fdony.  If  ft 
was  a  forgery,  the  mortgagee  who  advanced  mon^« 
the  security  of  the  deed  took  no  eetate  whatsvw  «1 
had  no  security,  and  the  purchaser  has  no  estate  dat- 
ever.  It  would  therefore  be  entirely  wrong  foroMto 
hold  that  it  was  a  forgery  in  their  abeenoe  and  dtlM^ 
their  having  an  opportunity  of  sifting  and  contradfetiai 
the  evidence.  Perhape  it  was  in  conseqnenes  d  ai" 
dedining  to  dedde  that  question  that  the  eddsnss  gtm 
on  it  was  so  thin.  It  would  surprise  meextiesi^r^ 
hear  that  a  man  had  been  convicted  and  another  ^cM 
on  suoh  evidence.  For  my  purpose  I  may  take  It  « 
admitted  by  Mr.  Ponsford  that  he  did  not  thisk  Oe 
testator  had  executed  the  mortgage,  and  that  m» 
MedUoott  is  contented  to  «•  run  with  him."  Mr.BMMM 
certainly  knew  about  the  matter  very  shortly  ate  tli 
testator*?  death,  though  Mr.  Medlicott  did  not  know* 
soon.  Tet  Mr.  Ponsford  did  nothing.  He  knew  vka 
A.  J.  Tudbdl  was  from  time  to  tioM.  Hit  stfe» 
tion  was  called  from  time  to  time  to  the  difilcd^dtti 
infant  remainderman's  podtlon  with  reference  to  tti 
property.  He  seema  to  have  acted  the  part  d  tlie  kid 
friend.  He  could  not  act  as  sdidtor  kiflMelVk*|*| 
retired  from  practice,  but  hie  introduced  Mn.  TsAil 
to  another  gentlemen,  who  took  up  the  matter  «^ 
getically,  and  oeems  to  have  done  his  best  Bsyoadtts 
Mr.  Pondord  did  nothing.  I  am  not  sure  thd  hiv 
Mr.  Medlicott  were  not  a  UtUe  oardess  as  tndw; 
perhaps  they  did  not  trouble  themedtes  qdte  eo  w 
as  the  friends  of  a  man  who  was  gone  might  hawbg 
expected  to  do.  Bat  they  had  an  extwnwly  Mg 
oifioe— -they  had  ;no  money  in  hand,  and  no  •Jw'JJ 
evidence  of  the  foigery  to  establish  a  cess  *I*'*J[J^ 
gentleman  who  had  advanced  money  on  the  esoaoiif* 
the  estate.  They  would  have  had  to  n^^^^f 
strength  of  thdr  own  title,  not  on  the  wsskiswdl* 
Supposing  they  were  a  little  wanting  in  ^n^S'^jf/S 
fulness,  and  even  supposing  that  th^  '^^''^^S 
odd  as  the  balance  of  the  purohaae-mcnqy  ^f* " 
property  was  sdd,  and  thereby  approved  or  adofWi" 
it  issdd,the  ownership  of  the  trust  eatate  1^  s  ^o^^ 
those  are  only  observations  on  their  oondastiiMi** 


go  to  the  root  of  the  matter. 


bo-'f 


The  red  question  is,  Were  these  ^nv^^Jj^ 
oommenoe  an  action  assuming  they  had  tfaelsPf^ 
in  fee  vested  in  them  P  If  they  had  only  she  IsF^ 
for  the  Ufe  of  A.  J.  TudbaU  they  could  nd  ^••••r  J 
because  the  property  would  have  bdoagsd  ^  ^ 
Tudbdl,  whoee  tmsteee  they  were.  Then  ^^^ 
Utae  proper^  outside  this  eetate,  bat  it  m«V^^ 
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a  imAll  ram»  and  an  aotlon  must  hare  inTolred  consider- 
aUe  expenae  ai  well  as  trouble.    Mr.  Warmington  pnt 
the  oaae  against  the  tmstees  as  stronglj  as  It  oonld  be 
pat— ''Oagbt  tbej  not  to  have  had  this  propertj  in 
hand  P "    I  think  tmstees  haye  no  rigbt  to  be  content 
iriih  infonnation  that  their  propertj  has  been  mort- 
gaged, or  given  away,  or  lost ;  thej  are  bonnd  to  see 
where  it  is.    Bat  suppose  that,  on  further  inqnirj,  they 
jtnd  that  a  title  is  »et  up  la  someone  else^  are  they  bound 
to  commenoe  prooeedings  at  their  own  expense  P    If  they 
do  not,  can  you  fix  them  with  the  loss,  or  punish  them 
for  not  haTing  done  their  duty,  without  being  satisfled 
that  if  they  had  done  it  they  would  bave  succeeded  in 
reooTering  the  estate  P    I  know  of  no  rule,  and  I  am 
satisfied  there  is  no  case,  which  establishes  that  a  trustee 
^  is  bound  to  bring  an  action  to  reooTcr  trust  property  at 
his  own  expense.    I  can  quite  under^end  that  if  they 
baye  let  the  estate  go  by  thdr  default  they  should  bear 
the  costs  of  an  action  to  reeoTcr  it.    But  that  is  not  the 
case  made  here,  which  is  that  they  ought  to  baye  done 
it  long  ago  when  they  bad  no  funds,  bat  must  have  done 
it,  if  at  all,  at  their  own  expense.    Besides,  how  can  I 
make  the  trustees  liable  for  the  loss  when  I  am  not  satis- 
fled  that  the  property  is  lost  P    I  am  not  satisfled  that 
the  deed  was  a  forgery*    It  might  be  Tcry  diifloult  to 
get  a  Terdict  from  a  jury  that  it  was  so.    It  may  be  that 
the  estate  will  be  reooTcred,  and  that  the  remainderman 
will  lose  nothing*    Why  should  I  say  that  the  trustees, 
who  win  in  that  erent  have  caused  no  loss,  should  pay 
tlie  e^^se  P    What  ought  to  haTc  been  done  P    No 
doubt  they  might,  and  I  am  disposed  to  think  they 
ought  to  have  come  to  the  court  for  directions,  which  it 
would  certainly  have  gires,  and  thus  have  saved  this 
litigation.    But  I  am  not  prepared  to  hold  that  trustees, 
dbreetiy  a  difficulty  arises  as  to  their  property,  are  bound 
to  take  proceedings  and  risk  getting  their  coats  out  of 
the  estate,  which  may  be  nothing.    They  might  fairly 
aay  they  were  not  paid  and  that  they  would  not  do  any- 
thing.   Be  that  as  it  may,  I  cannot  blame  them  on  that 
aeoount.    I  think  that  this  is  an  attempt  to  establish  a 
new  rule,  and  to  make  trustees  liable  beyond  their  pre- 
vious liability.    I  will  not  be  the  first  Judge  to  establish 
anoh  a  mle.    I  think  that  the  case  fails,  and  that  the 
trnstees^  who  come  here  to  contest  their  liability,  are 
entitled  to  th^ir  costs,  which  must  be  paid  by  the  next 
friend. 

AeUan  diamissed* 

Solicitors,  Botton,  Bohhins,  A  Oo.^  lor  8.  HdbU^  fun.. 
Wells;  Johnston,  Sdrrison,  A  Powdl^  for  LUUe  A 
Lanwnby,  Penrith ;  Bowdifea  A  Oo^  for  Pona/ord, 
Jojfcef  A  Davis,  Bardon,  Somerset. 


Q.B.Div.(AIanisty  and  Stephen,  JJ.)  June  7. 

BowDsir  9.  Bbblbt   (a.) 

Munieipdl  eUeUon^^SignatureB  of  hurgemei  to  nomina' 
iian  paper — Sufficient  deioriptitm — Municipal  Got' 
poraUoM  Act,  1882  (45  A  46  Vict.  e.  50),  a.  241, 
schedule  3,  pari  2,  rr.  2,  5,  and  Form  T.,  schedule  7. 

The  ordinary  signatures  of  lurgesses,  together  with 
their  number  on  the  burgess  roU,  as  proposers  on  the 
nomination  paper  of  a  candidate  at  a  municipal  election 
cars  auffldent,  provided  they  can  he  commonly  understood 
to  refer  to  the  corresponding  names  on  the  iurgess  roll. 

Special  case  stated  by  petitioners  in  the  matter  of  a 
muDicipal  election. 

The  short  point  in  this  petition  was  whether  three 
propoaers  of  a  candidate  at  a  ward  election  in  Exeter  had 

(a.)  Bepcrted  by  Spbncbb  L.  Houland,  Esq.,  Banistei- 
at*Law. 


been  sufficiently  described  on  the  nomination  paper 
within  the  requirements  of  the  Munlolpal  Corporatione 
Act,  1882  (45  ft  46  Yiot.  o.  50),  schedule  3,  part  2, 
r.  2. 

A  candidate,  one  Tuckwell,  had  been  duly  nominated 
in  writing.  Among  his  proposers  were  ^ree  names,, 
as  follows,  with  their  numbers  on  the  burgess  roll  duly 
filled  in— via. :  '<  Edwin  J.  Hooper  (No.  — ),"  in  lieu  of 
"  Edwin  John  Hooper,"  as  on  the  burgees  roll ;  "  W.  E. 

Waller  (No.  — ),"  in  lieu  of  "  William  E WaUer  " 

on  burgess  roll ;  and  **  B.  Turner  (No.  — ),*'  in  lieu  of 
"  Robert  Turner,''  on  the  same  roll.  The  mayor  held 
that  the  nomination  paper  had  not  been  suffioientiy 
subscribed  by  the  said  three  proposers  within  the- 
requfarements  of  the  Act. 

Asquith, .  for  the  petitioners. — ^The  candidate  only  is 
required  by  rule  5  of  schedule  3,  part  2,  to  have  his  sur- 
name and  other  namet  stated  in  the  nomination  paper. 
By  Form  T.  space  is  only  given  for  the  signatures  of  the 
proposers,  and  they  are  suffioientiy  identified  by  theit 
number  corresponding  with  that  on  the  roll. 

Alderson  Foote,  for  the  ICayor  of  Exeter,  was  called 
upon  by  the  court. — ^The  proposers  are  required  to  sub- 
scribe tiie  nomination  paper,  not  merely  to  sign  it,  and 
they  must  subscribe  their  names  as  on  the  bargees  roll 
so  as  to  insure  identification.  The  mayor  cannot 
receive  eridence  of  identity  if  any  objection  is  taken. 
The  only  question  for  him  to  decide  is  whether  the  sub- 
scriptions suffldenUy  identify  the  propoaers  with  the 
parties  on  the  burgess  rolL  These,  he  held,  did  not ; 
they  could  not  be  cured  by  farther  evidence  or  altera- 
tion :  MoorTiouscT.  Linney,  33  W.  R.  704.  15  Q.  B.  D» 
273 ;  Gothard  v.  Glarke,  5  O.P.  D.  353,  28  W.  R.  Dig. 
84;  Mather  v.  Brown,  24  W.  R.  756, 1  0.  P.  D.  596? 
Parliamentary  Registration  Act,  1878  (41  ft  42  Vict.  c. 
26),  s.  15  (3).  Section  241  of  the  Municipal  Oorpora- 
tions  Act,  1882,  only  gives  relief  to  misnomers  on  the 
roll. 

Manistt,  J.— The  question  for  ue  la  whether  the 
Mayor  of  Exeter  was  right  in  holding  that  this  nomina- 
tion paper  was  invalid  by  reason  of  these  particular 
signatures.  We  have  eome  to  the  conduaion  that  be 
was  not  right.  By  the  Municipal  Corporations  Act, 
1882,  s.  241,  "No  misnomer  or  Inaccurate  description  of 
any  person  ...  in  any  roll,  list,  notice,  or  voting 
paper  required  ^7  this  Act  shall  hinder  the  full  opera- 
tion of  this  Act  with  respect  to  that  person,  .  .  . 
provided  the  description  of  that  person  ...  be 
such  as  to  be  commonly  understood."  There  is  no  such 
specific  enactment  in  regard  to  the  burgesses  who 
nominate  the  candidate  as  there  is  In  regard  to  the 
candidate,  reqniring  *'  his  surname  and  other  names  '^ 
to  be  stated  in  writing  (mle  6  of  schedule  3,  part  2). 
Therefore  the  names  of  the  proposers  must  be  such  as,, 
looking  to  the  burgess  roll,  may  be  ''commonly  under- 
stood." 

It  is  said  that  it  is  excessively  important  for  all 
authoriied  objectors  to  see  distinctly  whether  the  pro- 
posers of  a  candidate  are  the  same  persons  as  those  oiv 
the  roll.  That  is  so ;  but  there  must  be  some  reason- 
able doubt  shown  as  to  the  identity  of  the  proposer  with 
the  name  on  the  roll.  Oan  anyone  doubt  that  *'  Edwin 
J.  Hooper,*'  with  the  number  on  the  roll  following  it,  la 
not  the  same  man  as  "Edwin  John  Hooper,"  at  the 
identical  number  on  the  roll  P  But  the  Form  T.  given 
in  schedule  8  for  a  nomination  paper  seems  to  me  clearly 
to  contemplate  the  mere  signatures  of  the  proposers. 
Two  spaces  are  left  for  "the  surname"  and  "other 
names "  of  the  candidate,  the  surname  coming  first  ; 
while  for  the  propoaers  one  space  only  is  left,  with 
"  A.  B.,"  "  0.  D.,*'  as  specimen  signatures.  Those  sig- 
natures are  evidently  meant  to  be  »uch  as  will  be 
"commonly  understood"  as  applicable  to  the  corre- 


wo 
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QUOKfkl 


t  DaABTAAa  OoMKiMiomu. 


Ik^amm  mtStejM.   I  tMak 

'9  ttid  the  petition  mniit  be  gnatecL 

r»JV— r«a&oClbe«Mneepliiiuw    Tiiiiiiii  at 
^0^<«ieK|gb  iii]r«BO>«4PfM0  lis  ,gNHl»  ih» 

I7  rpvt  hi  Ml ;  i#d*»  dii  flP^Mi:  X., 
«rt  «lieii  ItoiMtl  iw  4ilMllWi«rfttefli  ;  ^ko*  Mdet 
~^  nlnn^ng  a>emidMiitab  ibe 

«id'tlMni«'Ji.B./'CI.DV' 
«e  weiflflMlr'to 


eimply*     (RMnI  a 


elgndtaie'withrllie  MBie'Oft'lhe  MM.  Vbal,  in 
way,  ifl  the  ground  of  mj  jadgumit,  — d  I  dD  laAilliU 
ieefelon  UlaMed  be  nrfened  to  at  aU  lor  tiiia  dedtton. 
I  .was  lor  §ome  fime  impaowed  V  Ur*  3^<M>te'i  ingenloae 
■^giwinnf  foandad  on  Jfeor^etMe  ▼•  Zim^y— naaialy, 
that  iba  iiiRatnre,Mng  o»ee  4eCeollva,  ooiad  nat  ba 
qoatdbyaahaig»BntwddoMfle  bat  the  wboto  oan  llMfe 
reallj  turaanpon  the  enarof  tba  deeeii|^llan  oa  tfaa 
bnigen-roU.  The  oonaot  ttgaataae  on  Iha  nomination 
1  not.  it  vaa  Md^  niiair  Iha  aiMT  on  iba  coU, 


tbaa  tba  gnrt j  tripibM:  oaaU  ndt.JUUalilf  himaolf 
OB  tha  jeElMMnia«b«t 


idantU^  bba.  Tha.caia  olaxibaaiiaiaada  aatLto  one's  adi 
in  a  Uim,  diflflpfnt  to  oanTa  oidinai^  iigiMtwa  is 
Ona'a  oadinary  sigsidara  waaldraot  babald 
IV  tba  baakniftoidaa*l4r  oneraasir  with  tba 
pwty  »MMd  fm  tba  ebame^  tbaogb  X  ba«a  often 
wandaiod'  mkHbtn  ana  ^idd  kfrfXy  bi*M  ^W^  *1^*^ 
oaddng  «ba.fiha«naon  fwoof  of  tbaidentt^  aCr  tbe  paf%^ 
i^pidngihkkoadfnaiv  s^givilDta,  «ilb  tba  jpcly  atfaarwisfl 
described  inr  tba  cbeqnr.  goawasfi  tbat  iadbaititaU 
4isi.«ifcobof » JiroaAatMt  n  ZteMyJnmgaHliaaipenpn 
wTSBigiy  damibad  on  Iba  hBngsw  ndl  tIii^  tbat  bis 
aaavealalpMdpart  dndng  anatbsv  egstnt  nn^er  tba  Aot, 
vlUnofcbaaaflldenttoaQratiMwavonttM^ialL  Tbat 
does  not  apply  here,  and  the  parties  attesting 


l^  Hghi  hf  pmaHfiihH  (<*  lb  vMA,  ^tosM^tnif 
huskim :  iM  1^  rtihi  vm  turn  M^  mmfi 
iasa  iiuMoasilj  ai#c2iwif  Ma  com^MiiiatMPi'f^gJt 

S^eoitfaafe. 

Tbia  im  an  liiMd'  aftfMf  ^an  vOitt  naavtff^i 
8bnieawtshire  DiUnaga •  OmbtaisMoaefa  oa  tM  Hkd 
Mafob,  ld87,iMiar4|iyit  was  imMg^  CUttts  if|i* 
lasts,  befaig'OfWiMrs  and  oaoadim  of  a  nsMiftllMbtk 
oaUedthaSowlibg  Chteek  Ai^cny, aitoata  at  8lM»b 
the  a»wity  oC  Sosseiset,  did;  «ia  oartaln  at|i laibdM 
0Idel^  menttoned-^  Wit,  on  tbe  lOlh  of  Mbootyad 
the 5th  of  ICardh  anftth^Mth  of  AttKUit, f W-^mm 


or  pemdt  osrteln  tMtl  or  linaiboliBMBa  saitbttf  < 
uanufiotoflss  to  fbirirom  tlnfr  aaid  fstMcytatos 
oertahi  statntory  dtaln  or  watesOunsio  nsIM  IbsMft 
Dtaia,  bafcig  an  attstid  dtainisga  woib  wfttdi  «i 
JntlidiMM  off  Kbe  tayuatt^ti,  and  wbn^  ^ 
apMUaats  waas  ardsied  to  pay  to  tba  Mb  sf  tli 
tba  snor  df  a»e  4IIBI«  lor  esA  tf  M 
Tba        "    -  -'^" 


olearly  snffloiently  described  under  the  statutory  tens 
gtven  by  tbs  Act. 


SaMaitea  lac  the 
]&Bitet4 


Jl^numt  <w   Dr$m^ 


SoHcitats  fer^fbaresffandent,  9mFei  0on,.4i  Pmrn^  Idr 


Q.  B.  Dia.  (BUeld  and  Wttls, XT.)  Haj  21. 

0L4Br  a.  SmKEBOBomBM   Bmamktm    OomaB- 
stomns.  (a.) 

Ifaltwonris— i2^ft<  to  }p€lllui$  Pre9cripiUm-^Cfhan^  in 
manufaeture — Land  Drainage  Act,  1861  (24-  Jt  25* 
Vid.  c*  133)— Fr8MH^)Mtm  ^s«  (2  <it  3  (ViU.  4,  e.  71). 

The  ajysltoato  kyoa  kisiafit  on.  ssaladi  jw^aaiissi  at ' 
feOmmgnn  in  1832,  om^  m  1832  oddMllfte  ftMsiaass  a/« 
lofMMvs^  dmhmgimg  th^r^fum  into  a  aCnioni  wtWUn  Ifts 
f'nmidMim  0/  tht  rupondtitUtk  In  1877  ike  ayyrftoalj 
<^  ap  a  maast^Bcfory  </  2aalism  hcmrdi  on  lAe  Mun« 
pftmnim,  ami  di$ekmged  nfnm  <^  a  .cUj^snl  aJkavelsr 
liVaapA  IA0  aid  an^  oi^  ihrf^  odMiaml  i^vM%  if^ 
ih»  same  slraam.  Tht  r»<|wadsn<»  eoaaloM  and  >ifiaf 
^Ae  app«0aa<t  /or  paOalion  ef  %k$  stream  i«ackr  pevsirs 
wnfmrtA  by  a  heal  Aei^  whiek  /olhwid  the  iarma  0/ 
sedMm  68  0/  Oe  LmuL  Drainage  A<i  in  earning  ^osiOing 
legai  righte.     The  ipiarter  eeeeiene  %mhM  ihe^oantfieUon. 

Meld,  that  therighia  of  ihe  appeUemie  muet  Is  dsfar- 
mined  at  the  time  if  the  paeeing  e/  the  Land  Drainage 
Act,  1861 ;  thai,  if  they  had  gained  at  thai  Ume  any 

(o.)  Reported  by  A.  H.  Todd,  Esq.,  Barriater-at-Law, 


qkfanad-a  nrtsaetfptfM  dg^b 
w^shiags<by«ew«foa  tMr  s«d1|nl«qKbd 
tbe  laspatfdents-fMaift/tiM'ttD^  srieiiMil^bii^iti 
pMnrad.  ma  a|yelbii<ti^<sMpiiaM^bt^dnlt  ftt  i*  w*f^ 
and  tba  appaet  tins  iriM  at  tbe^Hsnawin 
Sesstana  teethe  oontflir  Ht^amueOL  *iHhnttk6 
waacanflhned,  tfil^aat  tar  tbrfijUawtak  cm 
the  otflnion  of  tita  Qnek'^  Se^  Wabian. 

1.  The  said  osd^umnolMI  «»  >§  aa^ 
powers  qoawimeg  in  via  BDiWiWialiaHs  iNsnigi  n^ 
1877,  and  esnaebAy.  mMlnr'tba  iMfi  seatftst  Umi 
[wbi^  ts  sMte  ta  the  «Mh  aaiMatt  <ff  *a^fiMi8lid» 
ago  Act,  188ri  whbtt  ia  In  tba 
^Vb  pmami  AaU  aanos  am  ^ 
water  or  waiUlngp  ^f  inaamliieliiiiiis  or 
foifl  or  polsonlMis  llinld  io  Ibw  libto  ag^ 
rMOn  tbe]aflBaietlOn  of  tba  BiennfcaHiwi 
baar4L  and  any  fesa(«-cffkndiag  afsii^  iu 
Bhalllncnea  paaatty^nefl  iiaaiilbg  .^  . 
furdhar  pamaty  of  forty  Aitfblgs^br  a«tar*(r^^ 
which  the  oftsnae  ia  adMtbkiM,^t  tUsasc«sn  ftftii 
apply  to  any  peieon  havtng  a  legiA  rii|bt  to  o  ^ 
water,  washing,  or  liquid  aforesaid  to  flow  iato 
log  liTer,  stream,  or  wateraonrse."    . 

a.  Tba  watsraoana  called  Saaib  Diafaiis  wMb  A^ 
JuMlationof  tba  nspoodsbl^  anl^  warn  lonnad  bdaai 
1804  and  IBO6  by  the  Bm  OoaiiniifciiMssi  aaba  *> 
powers  of  their  special  Ant  dalad  tba  2etb  sf  liM 
1801,  a  copy  whereot  is  made  part  of  this  osia  W 
▼irtne  of  section  42  of  the  last-manttonsd  Act,  isA  • 
section  81  of  the  Somersatsblre  Bndnage  Act,  lt77,il 
the  rights,  powers,  privileges,  dotias,  and  lisbflWnj 
the  said  Brue  Cbmmisolonars  and  of  the  OoauiMbaff 
of  Sewers  for  tba  Oomtty  of  fldnnaaast  or  asy  cri^ 
missioners  appointed  wafler*  tlwttMl  part  of  the  Li« 
J>aaaage  Ae^  1B61,  or  by  .liitaaaC  any  Aat «  lib* 
tba  esabaags^  inoIoanKa^  and  laagmsaMHt  «f  ** 
daadsed  apon  thaweepondeofs^ 

3.  The  aespandents  prored  that  tiia 
the  owners  and  occupiers  of  the  ATalae 
factory,  and  that  on  oetCaftt  days  in 
mentioned  they  had  dlnbamed  into  tbeaaid 
called  South  Drain  certain  wasblngaof  ^belr 

ttam  the  dyes  used  by  them  to  oolonr  the  ~       

they  manufactured,  and  we  held  tbat  susft  asdWIP 
disahavged  aasounted  to  iUtby  and  nnwhsUatf*^ 
and  washings  of  their  manufactories  wibia  ^'^ 
iog  of  seetlan  134  of  tbe  Sdossratsbisa  Biais^tl* 
1877.  .^ 

4.  We,  therefore,  held  that  tbe  appeBsafti  i«% 
mitted  an  offence  against  the  134tb  '^^^^'^^ 
Somersetshire  Drainage  Act,   1877,  and  va*'^ 
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AMfrOMttr. 


Clabx  v. 


'DtOMMOk  0oiau88ioiraBt. 


Uws  OovkV* 


^xaniitM^  tmlen  tksy  ooald  piovt  #ttt  M  tkb  ttfti*  of 
amiwjMhiBttw  Mid  traaMBgt  ftoa  tiraif  iMtofs^iiito  thto 
#nlli  Bimte  imtmoime  tb«y  tod  •  Idgil  f%M  to  OMisa 
iMl  ^WMblDgB  or  ligaid  to  flbw  Mo  it 

fL  Tlia  «pp«U«iito  tbw  ptovod  tfho  fMl9#ili|f  fiMtto  :-- 

(1)  In  tiM  yiMf  1832  they  <Mtaio  into  poMoadon  of,  and 

«miBiM8d  at  tha  aaid  tMoty^  nAiMk  was  Chan  known 

m  tha  BowUog  Gfaan  Faoto^  Ifta  tailnnM  of  IMl- 

'inoiiiiia  and  mairafaotnian  of  sheep-akin  rng«,  whioh 

tbi7  Ohniad  on  down  to  tba  year  1852,  the  sheop-skfaia 

tot  the  most  part  being  dyed  and  dressed  at  other  pre* 

iiiAai,.lmt  befaig  washed  and  saonreOt  both  belam  and 

dklter  dyeing,  and  in  some  «aiea  also  being  d|yed,  at  tba 

aifd  fivwltog  Graan  VaatetTt  and^nrkig  this  peidtod  Hhe 

-sMiifr  and  oflUsaoarlngs  trf  Ike  sheepskin  Asototy  and 

MbBoagata'.yaid,  of  a  iPaiy  fl^lhy  oharaoter,  ware  dis*> 

charged    into   the   Sonth    Drain,    togathfltt   With   the 

wasbinci  of  the  dyesL     (^)  la  185^  tha  bnsineas  of 

tanners  was  added  to  the  other  baiiiiass^so'  aanled  oa 

aa  afqrasaid,  and  the  psanisas  weia  ealasgcd  bf  the 

constnietioa  of  three  tan-pits,,  and*  in  addiilan  to  tba 

kefosa^mentioned    ofl-seooringa  and   wasbiogSk    tb^ 

disohargad  thaiein  the  rafos^  tha  waablas**  Mid  spent 

liqnoxswf  tlia  tan^^zd  aoMl  £Blbaon0N|B'-yard*    (3)  In 

1372  the  acpellanto  moved  kaU  pasniasa  to  Korthovar, 

takinig  Aiair  woAmen  witk  thaai,  and  saoasitor  let  -tba 

pwinisaa  to  aaoAar  lellinongar  naaMd  W.  8taifa»  tor  m 

Jbsna of  saten  years;  Sqoivai  however,  IbUad  to  eany  on 

tiiat  knatoesa»  and  doriaff-a  p«t  af  Jm  tanaosy  tlia 

aupeflanli^  with  his  aonsant,^  agiia  aiada  iMe  of  tha 

pramiaaa  doztog  alteiattoas>at1ti^  new  warl%  but  far  a 

ahosa  tfma^  and  aa  a  tamporaqr  maaaua  an^y.     (4) 

Sqaire'svleaae  hartog  been  aanasllad  bty  anaD^nnent  In 

1877,^  tha  qn?cllanto  altered,  aad  partly  rataoMti  thete 

aaid  factory^  in  order  to  be^   the  auauifaatara   of 

leatber  boards^  and  the  rateable  Takra  ai  tha  faotory 

mnd  new  maohtoexy  was  increasad  In  1878  from  £13  10a. 

to  £S0,  aad  in  188S  to  £90;  ia  1878  th^  began  the 

s&anolBatnra  of  leather  beaids^   and   proanvsd   from 

Ameriaa^i  nwaager  and  new  maehinoiy,  no  saoh  factory 

liavlng  hitharto  existed  in  Eagland*    (5)  The  wasblags 

from  aaoh  new  isoaoiy ,  whioh  .were  diflsmnt  in  abaraater 

froDL  those  previonaly  ^Hsebarged,  were,,  teai  1878  to  the 

flonmanesment  of  these  proaaedingsi  allowed  to  flow 

into  the  said  watareonrae  in  aoasegaenoan  aa  wibU  «d  the 

•Itezatlons  made  to  1877  aad  in  1878»  aa  of  new  pae* 

ofpitattogtaokB  made  to  1882;  sane  aaw  aani  additioasl 

ontlato  were  made  toto  the  said  wBlawumni»  bat  saoh 

oaHeto  were  dose  to  the  old  ones  and' within  tha  part  of 

tiic  premises   abnttiiig  on  the  said  watoroanraa ;   no 

zwfoaB  of  f eUaiongezy  or  tonneigF,  howavai^  was  panred 

into  the  said  wateroonrse,  bat  only  tha  wasktogs  from 

the  dyes  naed  by  the  appellaats  to  ac^ur  the  leather 

boervto;  it  war  of  theae  wsahkiga  toon  the  toatory  that 

apkdnto  waia  made  whioh  led  the  respondattto  to  take 


6.  Sash  waahiags  it  wai  psorad  waia  not  so  fonl  to 
degree  as  the  dysa  and  waahiaip'  knm  iha  aaid  ftestoey 
fBiarfeO'1878. 

7w  Attheoloaeaf  thaavpallaato'aaaibcoaaaaltortha 
zeapondento  submitted  that  there  was  no  eridenoe  before 
tiMacnatt  on  wtatoh  we  aonfid  find  that  the  appaUanti  had 

Slagal  tlgkit  to  panr  into  the  attMam  the  washings 
U^^aldB  to  NspaiA  of  wMifli  tha^  flna  bad  baen  lnr» 


S«r  OEka  appeHaarts'  oomsel  a^nftendtd  tbat  they  kad 
jacdMrad<  a  ls|pd  ptasaripClw  vigkt  to  eaaas  auak  wasktogs 
Sto  'flkaa  laaa  the  Soolh  Brato  isatoHiaa«aB,  and  that  the 
tsbaaldbe^aaihad. 
^tossims  oottfllrnieit  fha  oMat'  of  tito  eom* 


I  tor  tba  optaian  afther  oaaiCf  w«a  wk^tber 
the  wppsikmts,  as  reprasentiDg  the  laathar  board  factory, 
tofld^  on  Ike  days  mentioned  in  the  said  aider,  or  on  either 
of  thoaa  days,  any  legal  right  to  caoaa  snob  watsr,  wash- 


ing, orHqnid,  as  afbnaaM,  to  flow  tkom  their  premtesa 
toto  flm^said  dtoto  or  watoroauiaa* 

OhamMt  Q.C^  and  Arnkm^  tor  tha  appellaato«-»*lh(a 
appellaato  enjoyed  tha  right  to  toal  the  wator  to  Uto 
same  extont  as  they  are  now  doing  for  twent^r  ysaas 
befoie  the  Aot  of  1881,  aad  oontlnaoasly  from  then  ap 
to  the  present  prooeadiogt.  The  ease  is  withto  tha 
Prescription  Aot  (^  &  3  WQl.  4,  o.  71) :  B6IU  r.  WhyU^ 
18  W.  B.  598,  L.  R.  8  Q.  B.  286 :  LtoonfiM  t.  L^m- 
dah.  18  W.  B.  1185,  L.  B.  5  0.  P.  857.  Tn  the  next 
place  no  additlOkal  burden  has  been  oast  on  the  serrient 
tenemento  by  change  in  the  prooem  of  mannfactasa ; 
mere  change  of  process  does  not  destroy  saeh  a  ri|(bt : 
BawmdaU  v.  MeMwrrm^  16  W.  B.  32,  L.  B.  2  Ob.  A.pp. 
7^0 ;  ffafMy  ?.  Wdtt^n,  Ii.  B.  8  0.  P.  182,  21  W.  B. 
Dig.  96.  [FiBLD,  J. — Stoto  what  the  grant  yon  claim  is, 
as  was  done  to  JlTOore  t.  Wthh,  1  a  B.  N.  8.  673,  5 
W.  B.  Dig,  221 ;  WrigU  t.  W%Uiam»,  1  M.  &  W.  77; 
Murgatlroyd  t.  Bobirmn,  6  W.  B.  375,  7  m.  ft  Bl. 
391.]  The  plea  wonld  be  that  the  defendants  had  en- 
joyed the  right  of  pouring  ont  animal,  vegetable^ 
organic,  and  metallic  snbstanoes,  betog  the  washikgs- 
and  refose  ftom  sooh  a  factory  for  snob  a  tbne. 

BMa  Od^sft'SMd  Heotuttd  wara^not  called  upon. 

FanjH  J'— It  seaoM  to  ma  thai  there  to  no need'toaall 
on  tha  aoansel  ibr  tha  other  side  to  seply  in  tklsioase* 
The  intantian  of  tke  Lagisktura  in  passing  lkto>geaesBi 
drainaga  Aat  wws  to  ptnrily  tha  streams  of  t!is  ooanty 
and  to  pravantr  tha  aaqnititlan  by>  anybady  of  aay  torfchar 
right  of  poUatbn,.  The  apprilanto  aay  that  tispytoal 
daeady  aaqnliad  a  rigkt  to  pollitto  thto  stvsam.  The 
qwastton  to  wkatfier  thay  had  the  rigkt  to  1861,  when  the 
Lsgistotare  delsBmined  tha  rigkto  of  all  parsaas  to  thto 
connaotioa,  to  poar  thto  fonl  Uqnld  to  the  sasaa'qnantily 
aad  bg  the  sama  meana  aa  tto^y  arenow  ponring  intoi  the 
sti^aas*  If  that  wave  sa  th^  ara  not  liakto  to  way 
penalty.  The  liquid  to  qnastfon  to  refuse  fronn  tha 
manufaotnre  of  leathern  boarda,  described  by  tba  Jus* 
tieee  aa  a  fool  and  filthy  liquid.  Thay  Jiaatitgr  thev 
aoUon  by  reaaan  of  an  idleged  user  tor  twenty  yenia 
befofa  the  4tk  of  Augoat,  186K  But  I  do  not  tUnfc  tkat 
tke  psaioda  of  twan^  and  fbtty  yeaia  mentioned  to  the 
Presoiiptton  Act  of  WilU  4,  wktok  ara  periods  to  ba 
measured  up  to  tke  time  baforaaotioa  brought,  apply  to 
a  oaaellke  thto>  and  I  think  Mr.  OhanneU  would  haaa  had 
some  diifiaul^  to  praaing  that  they  do  ao  apply.  Theta 
to  no  ionuaUKliial  ptasaiiptkia  hera,  beeanae  tba  flndtog 
to  that,  at  one  time^  no  bustoesa  was  carried  on  in  the 
place.  The  appeUanto  got  possession  in  1832,  and 
carried  on  the  business  of  f  ellmongers  up  to  1852^  during 
whioh  period  they  discharged  into  the  stream  the  retose 
of  their  washings  and  dyes.  In  1882  the  bustoess  of  a 
tannery  was  also  carried  on  for  nine  years.  In  M81  the 
easamantwkiahtkadafandaato  ara  aaid  tokaaakaanto 
a  poiitlon  to  daim  was  that  for  twenfy  yaaia  katovathe 
commencement  of  the  Act  they  had  carried  on  the 
business  of  f ellmongers  and  manuflaotorers  of  sheep-skin 
rugs,  and  poured  out  the  wasbtogs  and  scourings  properly 
used  for  carrying  on  such  a  business  into  toto  stream. 
That  would  seem  tdbe  Hm  proper  foam  of  tha  plea  to  ka 
set  up.  Tber  justtoaa-ttara  found  tbat^  by  their  action  in 
1872  and  1877,  tha  defendanto  did  not  abandon  aay 
prior  right  whtoh  thay  may  ha^  bad.  In  1878  the 
present  borineas  was  ettottllshed.  The  defendbifto  bow 
seek  to  Justify  their  prooeedtogs  by  referring  to  their 
old  user  of  the  stream  prior  to  1861,  and  rely  on..Stoen- 
dah^a  cose.  They  say  that  they  are  entitled  to  aat  up 
any  business  and  pour  any  retose  into  thto  stream  so 
long  aa  tha^  cb  wat  oanaa  any  further  daiwago  ta  tke 
sarvfont  toawmanto  than  tkat  wtaiah  they  had  to  eadkra 
at  the  time  of  the  passing  of  the  general  dratoagu  Ant. 
But  all  the  pleading  forms  which  hare  been  used  hitherto 
'  are  framed  on  the  principle  that  the  person  clsiuing 
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«nch  an  easement  has,  either  as  oooapiec  or  freeholder* 
•oarried  on  a  certain  basiness  andaoqoired  a  certain  right- 
It  is  not  a  principle  known  to  the  law  that  a  claim  can 
be  maintained  to  the  carrying  on  of  anj  business  of  any 
kind  so  long  as  no  farther  damage  aoomes  to  the  serrient 
tenements.    The  Jnstioes  were  right. 

Wills,  J. — ^I  am  of  the  same  opinion.  The  line  is  to 
be  drawn  in  1861,  when  the  Act  was  passed.  After 
that  period  no  evidence  of  other  Acts  can  be  added  to 
the  series  of  previous  Acts  to  legalise  oondnct  which  the 
Legislature  then  declared  to  be  illegal.  It  is  said  that 
the  appellants  had  the  right  lo  pollute  this  stream  in 
1861.  I  have  doubts  as  to  this,  because  they  cannot  rely 
on  immemorial  prescription.  The  case  is  not  within 
BoUe  V.  Whyte,  I  doubt  whether  the  daim  by  pre- 
scription is  not  strictly  limited  to  cases  where  the  user 
is  brought  down  to  the  time  of  action  brought,  and 
the  case  of  Leconfleld  v.  Lotudale  seems  to  be  an 
excuse  for  snch  a  doubt  The  judges  there  refused  to 
consider  the  question,  and  said  that  it  was  unnecessary 
to  do  so,  because  the  evidence  pointed  to  immemorial 
user.  But  for  the  purposes  of  the  present  case  it  is 
unnecessary  to  say  more  than  that  the  practice  to  foul 
this  stream  by  the  refuse  of  a  fellmonger^s  business 
existed  in  1861,  but  that  that  practice  has  been  changed. 
It  is  said  that  because  the  defendants  oarried  on  a  fell- 
monger's  business  so  as  to  foul  the  stream  we  ought  to 
infer  that  the  presumed  grant  under  which  they  acted 
was  to  do  something  more,  that  is  to  say,  to  foul  qua 
cunque  vid  and  not  by  the  felling  business.  It  seems  to 
me  that  where  a  grant  is  to  be  established,  ft  cannot  be 
established  by  evidence  merely  of  the  right  to  a  part 
The  privilege  of  fouling  a  stream  in  one  way  cannot 
supply  a  right  to  foul  in  an  altogether  diflerent  way  by 
new  processes  never  contemplated  at  the  time  of  the 
origiiuil  grant.  It  has  been  argued  that  a  mere  change 
U  process  casting  no  additional  burden  ought  not  to 
destroy  such  a  right  But  no  snch  inference  can  be 
drawn  from  Baxmdale  v.  McMurray^  which  was  relied 
on  for  that  purpose.  It  was  thera  decided  by  a  court  of 
equity  adjudicatiDg  on  the  law  and  the  facts  of  the  case 
that  the  reasonable  inference  was  that  the  grant  to  be 
presumed  was  to  foul  the  river  by  way  of  a  paper-mill, 
and  that  it  was  unreasonable  to  suppose  that  such  a 
grant,  if  so  to  be  presumed,  was  limitwl  to  any  particular 
process.  The  defendant  in  that  case  might  have  had  a 
case  made  against  him  either  that  there  had  been  a 
change  in  the  enjoyment  or  an  excess  of  burden  imposed 
on  the  servient  tenement,  and  although  the  plaintiff  might 
have  failed  to  prove  the  first,  he  would  have  succeeded 
it  he  had  proved  the  second  contention. 

ConvicHon  and  order  ajfinrnd. 

Solicitors  for  the  appellants,  Orowder  A  Vissard,  for 
Bullard^  Glastonbury* 

Solicitors  for  the  respondents,  Lamhert,  Pakht  <ft  Co., 
(for  Lovihond,  Bridgwater. 


jQ.  B.  Div.  (Gave  and  A.  L.  Smith,  JJ.)  May  11. 

In  re  Hall  Ain>  Othbbs.  (a.) 

Pakni — Action  for  in  function  agaimt  threats — CrosS' 
action  for  infringement — Liberty  to  apply  for  die- 
daimer  in  action  for  infringement — Application  for 
writ  of  prohibition  against  GomptroUer^Fatenta  Act, 
1883  (46  d  47  Vict.  c.  57),  s.  18,  tub-aection  10 ; 
s.  19. 

An  action  for  an  infunction  agaimt  thretxta  of  legal 
proceedings  and  a  cross-cuiion  for  infringement  having 

(a.)  Reported  by  Spisncbb  L.  Hollaitd,  Esq.,  Barrieter- 
at-Law. 


been  commmteed  between  two  pariiss  in  relotjoa  te  a 
patent,  the  plainJtiffe  in  the  eroBe-acUon  for  infnn§9imi 
obtaithed  leave  from  the  fudge  before  whom  ihs  octtos  mi 
entered  to  apply  to  the  OompMUer^Genercd  to  avmi  ttdr 
epeei/ication  by  way  of  diidaUmer,  wherenpon  ffte  pkk' 
tiffs  in  the  first  action  for  the  infuneUon  appUslfore 
vtrit  of  prohibition  againet  the  hearing  by  ihs  (k^ 
troUer  of  the  applieation  to  diedaim,  on  the  groufdU 
**  legal  proceedings  in  relation  to  the  patent  iserspesihi* 
under  section  18,  iub^section  10,  of  the  PeietiU  i^ 
1883. 

Heldt  that  no  prohtbiOon  woiM  2m,  and  (het,  «kn 
liberty  to  apply  to  dieelaim  under  eeetion  19  of  fle 
Patentt  Act^  1883,  had  been  given,  the  proeosdin^sii^ 
tailed  in  section  18  of  thai  Act  are  avaUaile,  aoMft- 
standing  that  other  legal  proeeedinge  in  reloiios  is  ik 
patent  are  pending. 

Appeal  from  Denman,  J.V  refusal  at  chsnbni  to 
grant  a  writ  of  prohibition. 

The  following  are  the  material  facts  in  this  osas.  Tte 
Haslam  Foundry  and  Engineering  Oo.,  as  ownsri  of  s 
patent  ref  rigeratlve  system,  had  brought  an  action  sgslBrt 
Messrs.  Hall  ft  Oo.  for  an  infringement  of  theiz  pibeoL 
This  action  was  tried  on  August  1,  1887,  before  Stsfta, 
J.,  and  judgment  was  entered  for  the  def  endant^  Mmb. 
Hall,  on  the  ground  that  the  second  daim  of  Aa 
plaintiffs  had  been  anticipated,  but  he  further  held  thit 
the  residue  of  their  claim  was  new,  and  had  bsea  is* 
fringed.  On  the  S2nd  of  March,  1887,  Messrs.  Good, 
fellow  ft  Matthews  had  commenced  nnaotion  em  faijne- 
tion  against  the  Haslam  Foundry  Oo.  for  thrsatiiMii 
by  them  within  the  meaning  of  section  8S  of  the  Patflsli 
Act,  1883,  and  asked  for  an  injunction.  Oa  the  tSft 
of  March  the  Haslam  Foundry  Oo.  commenced  a  erai- 
action  for  alleged  infringement  of  their  patsnt  sgaiarf 
Messrs.  GoodfeUow  ft  Matthews.  On  the  5th  of  Apd. 
by  consent,  an  order  was  made  i^at  aU  proeeedhiii  ta 
this  action  should  be  stayed  until  further  order,  i&M- 
ing  in  the  stay  the  application  by  Messrs.  GtoodfeUot  k 
Matthews  for  an  injunction.  On  the  Snd  of  DsoeabCi 
1887,  the  Haslam  Foundrj  Oo.,  after  the  jndgtaiet  is 
their  action  against  Messrs.  Hall,  applied  to  Ksy,  J.,  te 
leave  to  apply  to  the  Patent  Office  to  enter  a  dlidsiatf 
in  respect  of  their  second  claim,  and  to  amsnd  M 
specification.  Kay,  J.,  gave  them  leave  to  8pply(M* 
ante,  p.  391),  and  they  accordingly  proeeedsd  to  sif(f 
for  leave  before  the  Comptroller-General  ao  to  asisad. 

Their  action  against  Messrs.  GoodfeUow  ft  VatOwii 
was,  subject  to  the  above  order,  still  pending  beimi 
Kay,  J.  Upon  the  Haslam  Foundrj  Oo.  obtalaiDg  Itf^ 
to  apply  to  amend  their  specification.  Messrs.  Oxi- 
fellow  ft  Matthews  applied  to  Denman,  J.,  f^  a  wfft« 
prohibition  to  prevent  the  OomptroUer-Geoeral  in* 
hearing  the  application  of  the  Haslam  Foundry  Oo>i«* 
the  ground  that  an  action  for  infringement  and  kf* 
proceedings  in  relation  to  the  same  patent  were  poafisfr 
and  that  the  Comptroller  had,  under  snch  drouiastno^ 
no  jurisdiction  to  entertain  the  application. 

Denman,  J.,  refused  the  implication,  and  agsiuftW* 
refusal  Messrs.  GoodfeUow  ft  Matthews  now  W^*^ 

Motdton,  Q.O.,  and  Bomfidd,  for  theappsUtfb.- 
The  action  for  threats  broa^ht  by  the  appellsatihs 
pending  legal  proceeding  in  relation  to  the  pateat  vfm 
section  18,  sub-section  10,  of  the  Patents  Act,  ^^*f\ 
ousts  the  OomptroUer^s  jurisdiction  under  sab  w^f**/ 
to  hear  appUcations  for  disclaimer.  Their  appUsiti** 
disclaim  is  an  admission  by  the  Haslam  Ftfoadiy^ 
that  their  cross-action  on  this  patent  against  ^^^ 
lants  cannot  be  sustained:  Fusee  Veeta  Cfo,  *^' 
May,  35  W.  B.  267,  34  Ob.  D.  458.  The 
must  get  leave  to  ap^y  to  disclaim  in  all  i 
than  one  are  pending.  Here  they  have  only  go^  'Jf*' 
the  one.  Each  legal  prooeeding  is  a  bar  to  ^^J? 
troller's  jurisdiction.    "  Legal  proseediogs  **  sre  ss> 


The  pi*"* 
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HioB  Ooubt. 


Motion  88  in  a  wider  lonae  than  In  fleoUons  18  and  19, 
and  tha  Jodgment  of  Obitty*  J.,  in  Cropper  r.  Smithy 
33  W.  B.  838,  88  Ob.  D.  149,  does  not  apply*  Ezoept- 
ing  an  action  lor  threats  there  oonld  not  be  an  action  in 
relation  to  a  patent  whioh  is  neither  an  action  for  in* 
fringement  or  petition  for  revocation :  Kurtz  t.  Spenee, 
ante,  p.  488»  36  Ch«  D.  770. 

Sir  R.  E.  WehOer^  A.G.^  AHon^  Q,0.,  and  Carpmael, 
for  the  respondents)  the  Haalam  Foundry  Oo.»  were 
not  called  npon* 

Ingle  Jeyct  appeared  for  the  OomptroUer- General. 

Gatb,  J. — I  think  the  order  of  Denaan*   J.,    was 
ijght^  and  that  this  appeal  must  be  dismissed.    The  case 
turns  npon  the  constmotion  of  sections  18  and  19  of  the 
Patents  Act,  1883.    Up  to  that  Act  patents  had  oon- 
fltantlj  been  eraded  or  Infringed  by  technicalities,  and 
becanae  something  or  other  had  been  omitted  in  the 
spedflcation,  whioh  was  of  no  really  substantial  Talue  to 
the  thing  patented,  the  patentee  lost  his  right  to  pro- 
tection ani  his  costs  in  actions  in  whioh  he  ought  to 
have  succeeded,  so  far  as    his  patent  bad  been  sub* 
atantially   infiinged.     Section  18    was,  I  presume,  an 
attempt  to  prevent  such  occurrences  by  giving  patentees 
power  to  apply  to  the  Patent  Office  to  amend  their 
apecLQcatlons  by  disclaimer,  correction,  or  explanation. 
Ab   a  consequence  of  this  power    being   given  parties 
could  not  be  allowed  to  go  as  a  natter  of  course  to  the 
•oifiGe  whenever  legal  proceedings  in  reference  to  the 
patent  or  an  action  for  its  infringement  were  pending, 
^      bnt  by  section  19,  "  in  an  action  for  infringement  of  a 
^      patent^  and  in  a  proceeding  for  revocation  of  a  patent, 
''       the  court  or  Judge  may  at  any  time  order  that  the 
^       patentee  shall,"  subject  to  certain  conditions,  '*  be  at 
^       liberty  to  apply  to  the  Patent  OIBoe  for  leave  to  amend 
^       hla  specification  by  way  of  disclaimer."     Nothing  is 
^      Bfrid  as  to  the  process  to  be  followed  upon  such  an 
^     application  to  amend,  but  I  think  that  it  Is  quite  clear 
*^     that  the  proceedings  detailed  in  section  18  are  meant  to 
^     apply  in  every  case  in  whioh  an  application  to  amend  is 
iy     cnade  to  the  Patent  Office,  and  I  am  satisfied  that  the 
'P     leave  given  by  Kay,  J.,  in  the  action  for  infringement ' 
)(i      between  the  present  parties  was  within  the  section, 
c  1^     although  nothing  was  actually  said  as  to  there  being  more 
^    actions  tban  this  one  pending  between  the  parties.    It 
r.^    in   aaid  that   the  consequences    of  amendment    being 
0     allowed  under  these  circumstances  works  such  injustice 
it<    ^hat  the  section  must  be  meant  to  be  read  dillerentiy. 
i'    I  sum  not  at  all  convinced  that  any  injustice  results  from 
10     thia  plain  construction  of  the  section.    I  am  not  satisfied 
^    that  the  object  of  this  leave  being  given  to  apply  to 
^    amend  was  intended  solely  for  the  benefit  of  the  per- 
,  r     aons  engaged  In  the  different  actions. 
'^         It  might  very  well  be  intended  that  the  J  udge  should  be 
'^     able  to  see  for  himself  the  sort  of  amendment  which  it 
j^     was  desired  to  make,  and  the  kind  of  disadvantage  in 
^     which  the  patentee  was  placed  for  want  of  it,  and  should 
^     not  allow  any  amendment  to  be  made  in  cases  where 
^       come  substantial  alteration  in  the  patent  would  eosue, 
^       but  that  where  it  was  manifest  that  the  patentee's  rights 
f      might  be  endangered  for  want  of  some  technical  amend- 
cnente  in  his  specification  leave  should  be  given  for  dis- 
claimer or  coireotion,  so  that  all  pending  litigation  might 
r       be  equitably  disposed  of.     After  such  leave  has  been 
given  by  a  Judge  ell  parties  who  like  are  at  liberty  to 
J,       come  in  and  be  heard  by  the  OomptroUer,  who  has  dls- 
-oretion  to  amend  subject  to  such  conditions  as  he  may 
think  proper  and  Just  to  impose  upon  the  parties  apply- 
ing*    In  what  way  does  this  work  injustice  f    I  cannot 
men  that  any  such  injustice  is  involved  as  ought  to  make 
-^be   reading  of  an  Act  of  Parliament  contrary  to  its 
^Mitnral  meaning.    I  do  not  think  the  fact  that  a  person 
>prlll  be  deprived  of  raising  certain  technioal  defences  iu 
relation  to  a  patent  any  ground  for  relief.    The  only 
•tfiound  alleged  is  that  in  some  other  action  a  Judge  may 


construe  another  section  of  the  Act  in  a  non-natural  way 
and  thereby  bring  about  an  unjust  result.  That  is  not 
suiBdent  reason  for  departing  from  the  language  of  the 
Act.  The  respondents  were  dearly  within  the  statute  in 
making  their  application,  and  Denman,  J.,  was  right  in 
refusing  to  prohibit  such  an  application. 

A.  Ii.  Smith,  J.— This  is  certainly  a  most  novel  ap- 
plication. Some  months  ago,  iu  March,  1887, 1  think,  a 
Mesen.  GoodfeUow  ft  Mathews  bring  an  action  against 
the  Haslam  Foundry  Oo.  under  section  38  of  the  Patents 
Act  as  persons  aggrieved  by  threats  of  the  foundry 
company,  issued  in  relation  to  their  patent.  The  foundry 
company  thereupon  commence  an  action  for  infringement 
against  Messrs.  GoodfeUow  ft  Mathews.  Subsequentiy 
an  injunction  is  drawn  up  by  consent  staying  prooeed- 
ings  till  further  order.  Pending  this,  the  action  of  the 
Foundry  Company  t.  SaU  is  adjudicated  upon  by 
Stephen,  J.,  and  the  plaintilf  s  specification  Is  held  to  be 
insufficient  on  one  point  daimed,  and  is  thereby  rendered 
invalid.  The  plaintiffs  did  not  apply  to  disdaim  ab  the 
trial  in  the  infringement  action  against  Goodfellow  ft 
Mathews,  but  they  apply  to  Kay,  J.,  for  leaTc  to  disclaim 
that  part  of  the  specUlcation  whioh  Stephen,  J.,  had  hdd 
to  be  wrong  in  the  first  action,  and  Kay,  J.,  ordered  that 
the  plaintiffs  be  at  liberty  to  apply  to  the  offloe  for  that 
purpose.  That  order  is  not  appealed  against,  but  it  is 
said  now  that  the  proceeding  was  altogether  wrong,  and 
that  a  prohibition  must  issue  against  the  OomptroUer  for 
obeying  an  order  of  the  Superior  Oourt  made  under 
section  l9.  I  wiU  not  say  here  what  the  words  "legal 
proceedings  "  are  intended  to  indude  under  sub-sectiou 
10  of  section  18,  because  it  is  immaterial  so  to  dedde, 
nor  whether  the  action  for  threats  is  a  "  legal  proceed- 
ing in  relation  to  a  patent,"  nor  what  are  the  Umits  of 
"  due  diUgenoe  *'  in  prosecuting  infringement  actions. 
All  these  points  are  immaterial  to  the  present  issue. 

Amendment  of  specifications  is  aUowed  by  disclaimer, 
correction,  or  explanation  under  section  18.  Sub-section 
10  is  enacted  to  prevent  a  person  going  behind  the  back 
of  other  legal  proceedings  in  reference  to  the  patent,  and 
getting  his  spedflcation  amended.  Section  19  is  for  the 
purpoee  of  preventing  a  patentee  bdng  defeated  by 
merely  technical  blunders  iu  his  spedfication.  Kay,  J., 
had  luU  jurisdiction  to  make  the  order  under  section  19, 
and  the  OomptroUer  cannot  be  restrained  from  obeying 
that  order. 

Appeal  diemUeed. 

SoUdtors  for  the  appelUnts,  /.  H.  A  J.  F.  Johnson. 

Solidtors  for  the  respondents,  Wihon^  Brietow,  A 
Carpmael. 


a  B .  Div.  (Field  and  WUle,  JJ.)  April  30. 

Eea  V.  Blatitbt.  (a.) 

3idropoli$  ManagemenU  Aeti^^Apportionment  of  paving 
expentei'^Payment  by  imtalmenU'^Sdle  of  premUeg 
UfhUe  inetalmenta  unpaid — ImpUed  covenomt  c^aimt 
»ncttm5rano0s — MetropoUi  Management  Act,  1868  (85 
A  26  Vict*  c.  Ij03),  a.  77 — Conveyancing  and  Law  of 
Property  Act,  1881  {U  df  iS  VicL  c  41),  a.  7,  «tt6- 
iedUm  1  (A). 

Sedion  77  of  the  JlietropolU  Management  Ad,  1862, 
doee  not  make  the  liability  to  pay  paving  expeneee  a 
charge  on  land  eo  aa  to  be  an  ineUmbranee,  daim,  or 
demand  vnihin  the  implied  covenant  for  freedom  from 
incumbrance  given  by  tJ^e  Conveyancing  Ad,  1881,  a.  7, 
iuh'iedioh  1  (A).'  The  effed  of  the  eedion  ie  to  im^ 
po$e  iuccesiive  pereonal  Uabilitiee  on  eucceeeive  ownere* 

(a.)  Reported  by  F.  G.  Buckbb,  Esq.,  Barrister-at-Law. 
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HicRi  Odunr*       Eoo  v  Bii^thxt.— ! 


]!iina»  Ifuvmo^  Lm-ikMomiiroB  Cb.,  Afpillants.      Hioh  Qoon. 


AypMllNw-AjadgaMBiof  th*  ]iiig»of  ilw 
cottt  at  Bow. 

in  hamii%  11885,  tl»  Bitowy  Bond  ol  IVIoiliii 
hatliig  potsd  «  SMT  sftMat  mmhsr  tfnllNi  106  -at  tlw 
MfiilfopQlii  ICma^flMvt  Act,  1865)  maAe  mm  appgrtfam^ 
ment  of  the  ezpenaet  io  iwonrad  aader  iooiloii  77  of  tiM 
Metropolis  Management  Aot,  1802,  ii^  wbioh  Uiej 
apportioned  a  oeirtain  ram  to  tibe  defendant  as  -ttie  owner 
of  three  honeee  in  tlie  said  street. 

in  Jmie  an  order  wav  ma^  for  the  piqrniest  of  the 
expenses  so  apportioned  by  instalments,  and  one  smsh 
instalment  wsa  paid  hy  the  defendant 

On  the  30th  of  July  the  defemtaii;  oontraeted  to  veil 
the  three  houses  to  the  plaintiff,  and  in  September  he 
dxdf  exeented  a  oosYeyanoe  iSiereof  to  the  platntlfP,  oon- 
▼eTitig  as  beneficial  owner. 

The  plahitUf^  haring  paid  the  bahmee  6t  the  appor- 
tionment io  the  board  of  works,  brought  tills  action  to 
recorer  the  amount  so  paid  from  the  defendant. 

By  aeotlbn  77  of  the  Metropolis  Management  Act, 
1882,  the  testty  or  distrlot  board  is  ea^powend  to  ap- 
portion the  ett>enses  of  paving-  a  new  street  on  the 
frontagers,  aad  to  aaoept  paymestt  theraof  by  instal- 
ments, **  and  hoy  soeh  amount  shsil  be  reoorevMe  from 
the  pieaent  or  any  future  owner  of  the  premises.** 

By  seetion  7,  snb-eeotfon  1  (A),  of  the  Gonveymrafaag 
and  Law  of  Property  Aoty  1881,  when  a  vendor  oooteya 
as  benefleial  (nmer,  there  is  an  implied  oovenaiit  that 
the  property  is  conveyed  freed  and  dlsoharged  from  all 
"estates,  incumbrances,  daiom,  and  demands  •  .  • 
made,  occasioned,  or  suiteed  **  by  the  vendor. 

The  oouuty  dont  judUe  gave  Judgment  fbir  the 
defendmt. 

8poke$,  for  ttie  plaintiff  .—The  defendant  is  liable  to 
indemnify  the  plaintiiE  by  virtue  of  the  implied  covenant 
given  by  section  7  of  the  OoDveyancing  Act.  These 
ezpenaes  come  within  the  meaning  of  the  words  "  incum- 
brance, elaia^  or  demmd."  Section  77  of  the  Metropolis 
Manayment  Act,  1862,  in  crder  to  secnre  the  payment 
of  these  e^vensea^  imposes  a  kind  of  indirect  charge  on 
the  land :  V^itry  of  Bemumditf/  v.  Banuey^  19  W.  £• 
774,  L.  B.  6  a  P.  247  ;  tn  re  Bettuworih  and  Richer, 
anUt  P>  644,  .37  Oh.  D.  535. 

C,  E,  J09t99y  for  the  defendant,  waa  noroaUed  upon. 

FiBZj),  J.— The  plaintiff  must  show  a  covenant  on  the 
part  of  the  defendant  to  indemnify  him  agahist  the  pay- 
ment of  these  expenses.  The  defendant  uunveyud  aa 
beneficial  owner,  and  enoh  conv^ance  carries  the  im- 
plied covenant  for  freedom  from  fiicumbrance  set  forth 
in  section  7  tif  the  Oonveyanoing  Act*  Doee  tUe  claim 
come  within  that  covenant  P  I  am  of  opinion  that  it 
does  not  It  would  have  been  different  if  it  had  been  a 
claim  under  the  PuWie  Health  Act,  1675 ;  for  the  words 
of  that  Act  are  different,  and  expressly  make  paving 
expensea  a  charge  on  the  land,  as  was  held  in  Jn  re 
BttUiworth  and  Richer,  But  in  this  Metropolis 
Management  Act  there  are  no  snch  words  ;  and  T  think 
that  theae  expensea  were  merely  a  daim  or  denmnd  en 
the  defendant  penonaUy  n^  to  the  timeof  the  sale,  and 
did  net  allMt  the  land*  I  thtek  that  this  ngpeal  nnat 
be  "      " 


Wixas,  J.— I  am  of  the  same  opIiAnk  I  tUnk  that 
the  effect  oC  Motion  77  ef  the  HetNpeUs  Mansffsannt 
Act  is  to  impose  successive  personal  ^abiltlss  en 
suocemive  owners,  which  is  a  very  dUfeienfi  tUng  fiom  a 
charge  on  land. 

Jkpw&ti  di§Mi§i$d» 

BdBciter tnr theplalwMlf,  Matl. 

SeUdtDr  fbrthe  deteAnt,  Bgdnqf  0.  MnOhy. 


A*  L.  Smith,  «.)  /  *'^"- 

BsnXBH     BSDETSB     XOXOTAX     LZVS     AflBOXABCi  Ck, 

AfpclUmU  ;  Bomsw^BK  an  Yaitxhau  fixm 
Co.,  SsepofufyfUi,  (g.) 

ITofer  rate — Unoccupied  hMue  under  £10— ^oMtSy 
o/oumer^lTafsftooHM  Ckum  Ad,  1847  (10  Ttic. 
17),  a.  72— flrotifiktsorifc  and  VauxhaU  Water  Cc't  iet, 
1852  (15  A  16  Vid.  c.  dtdii.),  $.  58. 

The  owner  of  a  homaetni  ejooeeding  the  anaasl  eim 
^  £10,  who  i%  UMe  for  Ike  ptufmmi  of  wstar  ida 
iuetmd  of  the  eeeitpier  tkeemf,  ie  teat  Uaik  ftr  He 
eaidnaeewMethe  heme  i  uiwniwt  iinacsMinW, 
UNiflM*  if  eupptied  la>f Ae  pipee  on  fne  preeehe^» 

This  was  a  special  case  stated  by  one  of  the  netn- 
poUtan magiittaleefor  the  opinion ot  this cotut. 

A  complaint  was  pselsrred  by  the  lespondeati  e^Ui 
flie  appellants,  on  the  gaound  that  tiiey  hsd  beea  flip- 
plied  with  vrater  by  the  respondent  company  st  Foi. 
221,  231,  226,  and  222,  Oryetal  Falaee-RMd,  Koa  3t 
and  30,  Heber«ioad,  Nos.  3.  5,  7,  9,  4,  and  14,  SUfMta- 
ioed.  Nee.  23,  25,.  and  27,  LandOBoft-road,  for  wU* 
Ihej  had  not  paid,  and  were  then  liable  »  pay,  tk» 
feymdents*  charges^  aoumntiag  to  £7  li^  f<x  ti» 
f  nartem'  watsr  aopply  up  to  MUsmnarar,  1887. 

The  material  facts  were  as  fbllows  :— 

(1.)  The  houses  Xos.  221,  231,  SS6,  Oiystal  ?klM- 
road  were  occupied  during  both  qnaarton  lo  Htdsanns, 
1887. 

The-hcnse  Ko.  4,  Silvester^road  was  oeeupiad  Mif 
the  quarter  from  Ohristmaa,  1886,  to  L^y-day,  188T, 
only. 

Tlie  remainiag  honses  were  nnoecupied  doxiag  fte 
two  quaxten  in  respect  of  which  tlie  rates  were  didna^ 
and  had  paevieuaiy  been  nnoecupied  fbr  and  diiiic 
variona  periods,  as  the  respondents  were  aware,  bnk  w 
claim  for  payment  of  ratee  in  respect  thereof  bad  bM 
made  upon  the  owner  until  the  preaent  time. 

(2.)  Doling  the  said  two  quartess  eaoh  of  tlie  teit 
housee  was  under  the  annual  value  of  £20,  aad  At 
appellante  were  the  ownem  thereof,  for  which,  sccoifiic 
to  tbe  ooa^pany's  Act,  the  owner  was  to  be  liable  laitHi 
of  the  ooaupier. 

(3.)  Oommnnication  pipes  ooBauoting  the  said  hssai 
respective^  with  the  pipes  of  the  reapandenti  eefeWi 
befoae  the  commenoement  of  the  said  two  foarteni  ■! 
the  same  had  not  been  cut  off  by  the  re^wideBti,  i* 
had  the  water  been  stepped  fRNn  flowing  into  thani 
honaee,  nor  hadnny  notice  to  disaontinuc  the  ea^  b 
any  of  the  said  houses  been  given  tnthe  rsspeodsali  If 
the  appellants  «r  -^by  anyone  elaa. 

(4.)  Soneof  the  water  so  supplied  had  bsea  awdjr 
the  appeMante,  nor«  so.iacraa  thefac  knowledge  eitsM> 
by  anw  other  person. 

Theappellanta  did  not  dhqpufte  tfaehr  IhOrfttftDK 
the  rsapendents'  dwrgsa  in  nspaot  of  the  kt"i* 
oeenpiedAiUingtheafaBeaald  pmkda,  and  theqinB* 
for  the  court  was  (whcthsK  they  were  ako  liable  to  ft 
the  Mtaa  in  nsnact  of  the 


Bomfioi^  Quo,  (S.  Bmmt 
the  lypeilaiita  Uliii  gsnmal  1 
nimialnad  In  tba  Wateaaiahs 
Vlrt^n*17).    Seitlanai  68h*-74 

ef  lfee>  MUBSk    Br^ 


nmie  fafablfr  tr^itoyqiMi  **>ji  ihe'im<sn  »jg 


T^xxsnn.  [ta««»tt3  THS  ▼EBSXY  n^cmriK. 
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Ok.  Or. 


'from  Ui  lifiUteir 
beftvMD  Miy  two 

thtrMNi  MlMMBtlhA  f iMter  todlMP  oo  tlM  giMClwly 

diV^WPMitMRfti  .«lbv  M  flnMng  «r  rfMic  «Mh 

Owiiiitttott  It  wwrlii  rh#  **  y i»K(irnBii>  of  .^H 

UMm  49  «M  pMWWir  d  the  mIw  iMrteiid  of   Uia 

iifmtfmttbmmd  ;  aatith#ntniiw  nad  ffHsoniifciBt  JMMwfa, 

or  In  tli»«l»dW  A«lto<QMMM4  te  tfco  JMoveir  ^  x«^ 

fmiMRipliii.sli^  bo  0QMteB«d  to  mplj  -to  tlie  ov»«n 

igmAiuammmaAUmtmmA^;  and 4£o petton xeofibUig 

IhftnatB  of  Mu  «iflh  koiwe  or  tc0iwi#kt  •••  nlovttaid 

ta»ibe  oonpte  1tocaof»  on  lii»  oirii  «oooimt»  cr  m 

48Mii  4«  iMtiv^  lor  «nar  ppwm  intdiertad  therein. 

•Ml  he  dmmtA  ihe  owmt  of  jin^  ho««^  ofr  tene- 

■MBk"     Xhia  jb  jMie^  a  jpnmifaii   Aiat   in  mdk 

OMM  the  JvtejMI  lie  eaOwsted  i^j  ti^  lanA^td  and 

paid  aver  bgr  hta  to  the  ooaMaagr.     Seaftto   BS   et 

i^  JwgMideirtt'    iMdiafce  Aat    (U    ft    16   Ykt   o. 

alimj  iv<M(idea  that  '<tha  camaii   of  .lOl  hcm^t  or 

paati  of  h0Qaaa  oasnpM  j»  laparate  tanamantn,  not 

the  amial  ralna  «f  iS2Q»  ihaU» 

ftha  aava  aMl  ba  aiMN^Uad  wilii 

rbf  .fhaiNMnpaiigr..haUalilah»  tSia  p^3W«tf  of  the 

uwifi  ahamaabk  in  Taiipaif  Ihaveaf  nndar  tha  anthority 

of  thii  ^AtinafeBadof  tha  aaMfoai  thamt"   And.th* 

-'^  li  4MML  in  iMte  waaOa  to  Wm^  In  tha 

Thm  eaaHaa  xMaly  ahangea  tha  Unit 

te«^ietp4M.    8aaion7ifl(  tbapiin^Afltglifea 

tha  aaaqp^grrpoivar  to  eto  A^muHHj  of  wiM^«    Tha 

in  tha  mm  m^i.  ^y  laatai  71,  in  tha  a«K^  of  on- 
«Mi|M  Jiaweoi  aiaaw^inc  .Aa  anaml  valne  of  £10, 
nNMiarttl«»amr  jiwlaii  aaanplar  ia  linbb  Iw  vattf 
fli*a  OBoapt  ar  In  mnnac  ihaiatn  prqj«ldaA*r>tbat  i%  ao 
Vn^  aT^  amaina  Jn 
^wa  a»fipid%;«ta>aawri3 

ir.  il.  XkiUaiiTl/kmd^tim  hiay),  fartiia  faepondente. 

^-ftj^naa^ar  ibeialesii^i^  haiva  liaan  deniandad  in 

ndaanaflb  and,  if  paM,  tha  mare  fiwt  'that  the  liooaai 

naoaciDied  jiltaawaida  wonld   have  baen  no 

_  "te'  alafainy  .a  lainm  of  Iham.    An  oaooplev 

flMgrimt.an  and  to  iOt  liidiflify  In  two  wnys.    He  ma|f 

^lifp  notiae  to  ^iiaontinue  or  he  may  oeaea  to  ba  an 

oaoopiar.    Tha  qamer  of  Hiaee  hooaeo  Is  ,plaoad  in  Che 

naawn  poiMon  $a  ^e  oaoopiar,  and  ia  order  to  rid  bim- 

•aif  <tf  UabUftylia'mnat  either  diaoonMoua  or  oeaaa  to 

ba  an  oacnar.    Tha  ovner  or  oooapjiar.  on  giting  notioe 

to  Hha  aompany  to  oonneet  his  hjraae  with  the  main» 

CbeaaiQNm  beainnia  liiAIe  for  the  ra^  and  as  long  aa 

^be  aiiptply  lawtthln  the  aomnmniaitloo  plpe^e  ooenpier 

<MroinierremaSttB,liabIe.    Ifthewaleresoapa04tdoeaflo«t 

tfi0  xitfc  of  the  ooci^plar  or  owner,  not  of  the  aompany.  It 

§0  tnia  that  In  the  ease  of  honaar  oyer  d20  the  company 

oaa  ant  olt  the  water;  Jmt  bare  thay  i^ate  got  the 

oamaritolaaktoinataad.    The  ownar  knows  when  his 

boRnet»eomesnnoeoii|piad»nnd.onjghtto^iTe  notice.    Iff 

|&  In  the  eompany*s  bosinaai  to  ant  oif  the  sniiply,'tbey 

■will  be  pnt  t»  aoipense  and  inconvanienoe  in  finding  out 

w^Uoh  iMoaaa  are  aasqpiad  and  which  not. 

€3UMm»  JTw-It  Is.alear  .that  in  thie  oaae  the  magistrate 
BflHBKa  U>  a  wmug  aoflnlqsion,  and  that  tha  owners  of 
[lat'apo  iMoaea  aio  net  liable  for  the  water  rates  af tar 
[oarter  day  next  after  the  time  when  the  hoqaas  beoaoie 
'  htm  aarired.'  Saotion  58  >of  the  oompany's 
JM,  wiMab  is  the  same  aa  aectien  73  of  the 
Glanaai  Aot»  1847,  with  the  exertion  that 
\  the  annual  valne,fram  £10  to  £20,  provides  that 
of  bonaes  under  the  annoal  valae  of  £20 
fcBaU  Ise  lialiae  fee  pay  the  water  rates  <'  instead  of  the 
mcapien  thereaf."    It  has  been  contended  that  the 


»paoxldaA*r-i 
i^#ataa  loot 


laogfHU    [He 


leal 


las  tha  aamaFahatt 
lir  tha  nm^utrnj**'  atadtra  tha 
•]ialia.aa  long:  aa  mste  ia  ia  Che  p^pea.  I  sea 
c«  4|Man  that  aa  aaah  amanlag  aaa  Mended,  ta  Va 
pat  avaa  Ooaa  wna<hv  4aid  tha*  thef  aesaa  niaaaly  h^ 
aaated*^gg  m^tm  miieh/^  l&eaa  maida  aanaat  asa4 
tml  Jtbalaagnsga  «f  the  Aat  U  it  aaa  intended  ta 
mahatbaawasapaf  whaniiha  aoenpiar  waa  not  Hafahw 
oBiahna  thaaawaanaaaaiwter  te  ba  UsUe,  tha  Legia* 
laJMW  haia  nat  anrpaossad  tbat4nteatian  plainlyr  In  a^r 
opiaifla^thsneteai,  tha  agpaOaate  aae  not  lialii  te  gay 
tWaaate. 

A.  L.  SaiTK,  J.«"^o  waaitfng  «tf  aeatioa  72  ef  flba 
Waterwo^ca  danaas  Aat  dlaarly  ia  that  where  tbe 
oaoaplar woidd  be  llahle  were  tba  heosea  star  £l^tha 
ownerls  ta  be  liable,  and  where  be  waald  aot  be  so 
liable  the  owner  ia  net.  The  aMglstvato  baa  deoided 
this  case,  in  constming  section  58  af  tba^Mnaamr^afpiaafee 
Act,  to  mean  that  the  owner  is  liable  so  Mqg  la  water 
Is  in  the  commnnicatlon  pipes  of  the  bensea.  Botatam 
we  see  that  thesa  waads  in  /untiiai,  5ft alaaapfly  ta  pai<» 
of  bouses  oconpled  aa  jmjgfiBl^  taneviants»  it  seems  .eAaar 
that  sQch  a  construction '  oonU  not  hare  been  intended 
by  the  Legislatare.  In  my  opinion  tha  daoision  of  the 
magistrate  must  be  reversed. 

Solicitors  for  tha  appe]laatq»  ITafsan,,  Sam,  A  Boom. 

SdUdtors  for  the  respondents,  L^mftmt  db  Stewarts 


Q«  B.  Dif .  (Wanlaty  aial  Hawkins,  JJ.)  Kareh  22. 

CowAH  f •  O^ConwoB.  (tf.) 
Ft$kikmm  ^Miaymf^ Vmifi^Tatfnam^Chtier^  mi  to 

An  aa«^  saif  .^om  qr<f&ayf^^C%iyfcf«aq|»fcto* 
oa  wftMt  saMMa  fAe  OH^  and  acoc0>tef  h^Um  ^mi 
♦dxi^fmilyssai  /roasiaJWa  tha€%  rfi^anapift  4k*y9mm 
aiaflNam,  Ai«  eanteasl  aaRtaeattiadiaOU^ 

This  .was  an  appUoatlan  tea  writ  of  prqhttlltlon  to 
the  ITayoi^s  Oonrt  and  to  the  plafaitiff  In  thaaatian'  The 
matter  had  been  referred  from  chambem  ^to  tUs  court. 

Tbe  platatll  aUmad^SB  fsam  tha  di»iirtsat.^n 
aaaawstaateted.  ThaplaiatiS  had  telvavhsAftann  .a 
paab<Qdka  te  Begaabairaet,  atthant  ^tha  dty^  to  ikm 
datendaat  at  IM0ate»oiiNiiw,  wMia  tbe> QKy,  j^irasliar 
hfaa  f o  pntjaartain  .aaanagpa  aa  bete  •an  aaaahaisaa,  and 
gana  an  addrsw  at  a  alnb  lalthant  ftha  €|l(f.  Tha 
defendant  replied  by  triigiam  wldite  tha  Q&i  te  tha 
MM-clnb.  TbapfolattttaUigedthatrthadafei^aathad, 
ia  eoasafasaaa  of  the  abaaa  dirasttona>  raaaliad  tim 
aboae  amoaatter  him  aaM  1 


Vmdewmfki,  in  snpport  of  the  ai^^Wation  for  a  ^pro- 
hibttion.-*-Aaanming  that  tha  contract  between  tha 
plaintiff  and«tha  dofandant  la.  one  of  agency,  erenthan 
tha  cause  of  action  did  ..not  ariae  within  the  Qitj,  and 
tharafare  tha  Haj^^*  Court  hiNl  no  iutlsdiotion.  Th 
whole  causa  muat  arias  aHbin  fhe  Qitj:  Coobtw.OiU^ 
21  W.  R..334,  Ifc  E.  8,  a  P.  107;  Sere  tha  post^fflae 
waa  tha  agent  of  the  parties,  .aa.  eaplalnad  in  Bjfrne 
T.  Van  TiwJunwi,  5  Q.  P.  P..  344,  28  W«  B.  Big»  55, 
and  the  aathori^  waa  girant  if  ^si^on^t  all»  to  .the  agent 
without  tha  .City* 

F.  WoM^  agauMd  tb>inohihltimk'<-(nie  whole  tranaaa- 
tiaa  toak  plaae  in  the  Otty.    Tha  telagram  waa  a  msra^ 
medium  of  communiaallaD,:aa  a  oondnit  pipe  or  tubs. 

MAmsTx,  J.— As  tha  amount  euod  for  exceede  £50,  it 
is  necessary  that  the  whole  cause  of  action  should  arise 
within  the  City  in  order  to  gife  jurisdiotion  to  the 

•;a.)  Beported  by  Sir  Skbbston  Baxbb,  Barrister-^at-Law. 
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HlOH  CbURT. 


Ex  PASTS  Wood. 


Hi8eOovi& 


Mayor's  Oourt.  The  plaintiff  sent  his  order  to  the 
defendant  by  telegram,  and  that  Is  exactly  the  same  as 
if  he  had  sent  a  letter  through  the  post-offloe  to  the 
defendant.  Until  the  telegram  reached  the  defendant 
be  had  no  authority.  But  he  reoeired  the  oommunioa- 
tion — the  telegram — in  the  Oity,  and  answered  it  in  the 
CHty.  It  has  been  argued  that  the  authority,  if  glren, 
was  given  outside  the  OIty,and  therefore  the  authority  to 
the  telegraph  ofloe  to  send  the  telegram  must  be  prored. 
That  is  not  so ;  it  is  only  necessary  to  prove  the  reoeipt 
of  the  order  by  the  defendant  direct  from  the  plaintiff, 
and  the  receipt  of  the  answer  direct.  It  is  not  necessary 
to  prove  that  the  post-ofllce  had  authority  to  send  the 
telegram ;  it  is  a  mere  channel  of  communication  be- 
tween the  parties,  and  they  are  in  the  same  position  as  if 
they  had  met  together  to  contract  their  bargain*  We 
cannot  grant  a  prohibition  in  this  case. 

Hawkins,  J.,  concurred. 

Apjplicaiicn  refiued. 

Solicitor  for  the  plaintiff,  G*  C.  Scolei. 

Solioitor  for  the  defendant,  0.  Butcher. 


m  BANKRUPTCY. 


ICaylS. 


Q.  R  Div.  (Cave  and  1 
A.  L.  Smith,  JJ.)    J 

JBx  parts  Wood. 
In  re  BuxDnr.  (a.) 

Banhrupicy^Dehhr^B  peliiion — PanUhmeni  o/fraudu^ 
lent  debiori—Pradiee^Delitors  Act,  1869  (82  «  33 
VieL  c  62).  s.  11,  evib-tidUme  15—15 ;  s.  1&— Boniir- 
rtipfoy  Ad,  1883  (46  db  47  Vid.  e.  52),  m.  149,  163. 

*  Tht  court  canwA  order  the  proeeeutian  of  a  IcudBrupt 
under  eedion  16  of  the  Dehtore  Ad,  1869,  in  retped  of 
offeneea  cXUged  to  have  heen  committed  under  eeetion  11, 
euh-eedione  13,  14,  and  15  of  the  hM  Ad  within  four 
monthe  next  hefore  the  preeentation  of  the  bankruptcy 
petition,  where  euch  pdition  Aos  ^esti  preeented  by  the 
bankrupt  himeelf. 

Appeal  from  an  order  of  his  Honour  Judge  Self e  in 
the  county  court  at  Oanterbury,  refusing  an  application 
made  by  William  Wood,  a  creditor  of  the  bankrupt, 
for  an  order  under  section  16  of  the  Debtors  Act,  1869, 
for  the  prosecution  of  the  bankrupt^  for  offences  com- 
mitted by  him  within  the  meaning  of  section  11,  sub- 
sections 13, 14,  and  16  of  the  said  Aot. 

In  the  present  case  the  bankrupt  had  filed  his  own 
petition,  and  the  application  for  his  prosecution  was 
refused  by  the  county,  court  Judge  on  the  ground  that 
the  case  was  not  brought  within  sub-sections  13,  14, 
and  15  of  section  11  of  the  Debtors  Act,  1869,  as  those 
aub*sections  only  make  the  acts  therein  specified  criminal 
offences  If  done  by  the  debtor  "within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition 
against  him,"  whereas  here  the  petition  was  not  pre- 
sented «' against"  him,  but  "  by''  him ;  and  that  these 
sub-sections  were  not  extended  by  section  163  of  the 
Bankruptcy  Act,  1883,  to  the  case  of  a  bankrupt  pre- 
senting a  petition  against  himself,  inasmuch  as  sub- 
section (1)  of  section  163  only  substitutes  the  words 
'*  after  the  presentation  of  a  bimkrupt^y  petition  by  or 
against  him"  for  the  words  '* after  the  presentation  of 
a  bwokruptcy  petition  against  him,"  and  does  not  alter 
the  words  In  sub-seotions  13,  14,  and  13,  .'*  before  the 
presentation  of  a  bankruptcy  petition  against  him  "  to 
**  before  the  presentation  of  a  bankruptcy  petition  by  or 
against  him." 

(a.)  Reported  by  C.  F.  Mobbxll,  Esq.,  Barrister-at- 
Law. 


The  oourt  being  of  opinion  that  a  sniBdaiit  prini 
facie  case  might  otherwise  "be  ahown  for  diisotisg  • 
prosecution,  the  creditor  now  appealed. 

Morton  Smith,  for  the  appellant.— Thii  oise  ii  w^j 
covered  by  the  decision  In  Ehs  parie  €hM,  In  n  ifaflbr, 
18  a  B.  D.  454,  32  W.  B.  Dig.  107.  The  eiEest  of  the 
refussl  to  order  a  prosecution  must  be  to  silow  t  fnais- 
lent  bankrupt  to  escape  the  consequences  of  hli  oonM 
where  the  oflenoes  are  aommltted  previous  to  the  piti 
sentation  of  the  petition.  The  oourt  had  power  to  dinet 
a  prosecution  notwithstanding  the  manner  in  vkU 
section  168  of  the  Bankruptcy  Act  has  been  drawn. 

Cavb,  J. — ^The  question  is  one  of  some  little  difloottf, 
but  I  have  come  to  the  oonolusioti  that  the  ooooty  ooot 
Judge  was  right  in  refusing  this  applioatloQ,  a&d  M 
what  the  debtor  has  done  here  is  not  an  oileooe  vilUi 
the  Act.  By  section  11  of  the  Debtors  Aot,  1869,  nj 
person  adjudged  bankrupt,  and  any  person  whoMifiin 
are  liquidated  by  arrangement  in  pursuance  of  the  Bnk- 
ruptcy  Act,  1869,  shall,  in  each  of  the  cases  folloviii; 
be  deemed  guilty  of  a  misdemeanour,  and,  on  oonfUiis, 
be  liable  to  imprisonment,  that  Is  to  say  (inb-Miis 
13)  :— "  If  within  four  mouths  next  before  the  preMii' 
tion  of  a  bankruptcy  petition  against  him,  or  thesa- 
menoement  of  the  liquidation,  he,  hj  any  tslie  np- 
sentation  or  other  fraud,  has  obtained  any  {Topertja 
credit,  and  has  not  paid  for  the  same.'*  Now  nndafti 
Act  tiien  In  force — whL,  the  Bankruptcy  Act,  18(9-i 
bankruptcy  petition  could  only  be  presented  by  t  enft- 
tor  and  not  by  a  debtor,  and  if  a  debtor  wished  tstib 
advantage  of  the  Act  he  presented  a  liquldatloQ  petiAs- 
Then  we  come  to  the  statute  of  1883,  which  made  lap 
alterations  in  bankruptpy  prooeedings,  and  swept  tuf 
liquidations  and  made  a  petition  the  starting  point  is  Iki 
case  both  of  the  creditor  and  of  the  debtor.  Th»  xonlt 
of  that  is  that  the  words  of  sub-section  13  no  Iosg0 
expressly  apply.  The  petition  is  presented  fcy  ^ 
debtor,  and  there  is  no  longer  any  Ilquidstioa.  8a^ 
tion  149  of  the  Bankrup^f  Act,  1883,  hii  bai 
relied  upon  to  get  over  that  diffloulfy,  vUdi  pi*' 
vides,  by  sub-seotion  (2),  that  "  where  by  say  Aflt« 
instrument  reference  Is  made  to  the  Bankroptef  A^* 
1869,  the  Act  or  instrument  shall  be  oonstnied  and  km 
effect  aa  if  reference  were  made  therein  to  the  eo^ 
ponding  provisions  of  this  Aot"  That  sectloa  maw 
an  intiierpretatlon  in  the  case  of  Ex  parte  Ooeld,  hn 
WaUcer,  and  I  adhere  to  the  riaw  I  expressed  is  v 
case,  that  where  there  is  a  reference  in  a  lesse  to » 
Act  of  1869  the  lease  Is  to  be  construed  as  if  the  n«^ 
ence  was  to  the  oorreapondfng  piorislons  of* 
Act  of  1883*  But  there  would  arise  a  dlM 
In  this  case  if  matters  stood  there  from  the  ffd* 
known  maxim  tiiat  a  man  cannot  be  ndt* 
criminal  except  by  direct  expression  of  the  iit  * 
Parliament;  he  cannot  be  made  a  criminal  nwn^ 
inference.  That  would  cause  me  to  hesltrte  wh^ 
the  Legislature  intended  section  149  to  apptf  ^  (* 
Debtors  Act,  1869,  which  creates  oflenoes,  sad  vk«^ 
come  to  section  163  of  the  Bankruptoy  Aot,  18S3,  W 
ground  for  hesitation  is  confirmed.  Section  Iti  P^ 
rides,  by  sub-sectlon  (1),  that  "*  sections  devw  sod  tm^ 
of  the  Debtors  Act,  1869,  reUting  **  ♦*»-  — IJ«««  • 
fraudulent  debtors,  and  imposing 
lug  with  property,  shall  have  effect  as 
substituted  therein  for  the  words, '  if  after  tiie  pf^^ 
tion  of  a  bankruptcy  petition  against  hin,'  ^fT 
'  If  after  the  presentation  of  a  bankruptpy  pettti"  V« 
against  him.'^'  y 

It  follows  from  that  section  that  the  ^^^tf^S 
before  it  sections  11  and  12  of  the  DaMon  Act.  ^T 
and  I  cannot  suppose  that  it  was  ignofsnt  ^^^*^ 
section  11,  there  were  certain  acts  wblofa  ^^fZ* 
if  done  ••before*  the  presentation  of  •  *SS 
petition  against  him,  and  yet,  baring  ^^  J^f[7|» 
before  thek  eyes,  the  Legislature  restrfotoi** 


loaons  eleven  av»-«7 
g  to  the  piuiUtB"^T 
:  a  penalty  for  ah«2 
effect  aa  if  thaw  «f 
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Pritt  Cowotl, 


Slattbrt  v.  Natlob. 


Pkity  Council. 


ofEenoes  "  after  '*  the  presentation  of  a  bankruptcy 
petition  by  or  against  him.  So»  wkate?er  I  might  haye 
been  inclined  to  decide  if  section  149  stood  alone,  when 
I  find  that  section  163  omits  those  Tery  important  words, 
and  that  the  Legislature  expressly  confined  itself  to  acts 
after  the  presentation  of  a  bankruptcy  petition  by  or 
against  him,  I  must  take  it  that  it  did  not  intend  to 
extend  to  acts  before  the  presentation  of  a  petition  by 
bim.  It  may  be  a  ca$UB  omisBUi^  but  I  must  condnde 
that,  where  the  offences  are  those  before  the  presentation 
of  the  petition,  and  the  petition  is  by  the  debtor  him- 
self, the  case  is  not  provided  for  by  the  Act,  and  a 
proeecution  cannot  be  directed. 

A.  L.  Smith,  J. — I  mnst  confess  that  at  one  time  I  was 
in  some  little  doubt,  bnti  have  arrived  at  the  same  oondu- 
aion.  We  are  dealing  with  a  criminal  case,  and  we  must  see 
that  the  case  comes  within  the  words  of  the  statute. 
This  debtor  is  clearly  not  within  the  words  **  if  within 
lour  months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him,"  neither  is  he  within  the  words 
«'  or  the  oommencement  of  the  liquidation."  But  it  is 
said  that,  by  section  149  of  the  Bankruptcy  Act,  1883, 
tbe  'oommencement  of  a  liquidation  means  the  same 
tiling  as  a  petition  of  a  bankrupt  by  himself,  and 
according  to  the  decision  in  Ex  parte  Ootdd,  In  re 
WaOser,  that  would  seem  to  be  so.  But  as  my  brother 
Gave  has  pointed  out,  I  am  met  by  section  163  of  the 
Bankruptcy  Act,  1883.  The  Legislature  was  there 
dealing  with  tjro  sections  of  the  Debtors  Act,  it  had 
the  Debtors  Act  before  it,  and  yet  the  Legislature  takes 
oBie  to  say  that  the  sections  shall  haTO  effect  as  if  there 
irere  substituted  therein  for  the  words  **  if  after  the  pre- 
Mntation  of  a  bankruptcy  petition  against  him"  the 
words  "  if  after  a  presentation  of  a  bankruptcy  petition 
by  or  against  him  '* — ^that  is,  they  amend  all  the  dauses 
down  to  sub'-section  12,  and  purposely  leaTC  unamended 
Bub-sections  13,  14,  and  15.  It  is  argued  that  that  is  a 
blander,  but  I  do  not  feel  myself  entitled  to  say  that, 
and  the  decision  of  the  county  court  judge  must  be 
upheld. 

Appeal  diemisHd. 

SolidtoiB   for   the   appellant,    Smith  A  Hayward^ 
Sochester. 


Vtibfi  CounctU 


Feb.  SO;  March  24. 

Slattsry  V,  Natlob.  {a.) 
{On  appeal  from  the  Supreme  Court  of  New  South 


MunidpalUieB  Act  (New  South  Walee),  IBBl-^Bye-law 
— Megtdation  and  prohibition —  Unreasonahleness* 

A  tyO'law  framed  under  the  Munidpalitiee  Aet  (New 
South  Wales),  1867,  «•  153,  which  authorizes  regulation 
of  intermente  within  tJie  municipality,  held  not  to  be 
ultilk  vires  in  tJuU  it  practically  prohibited  intermente  in 
a  certain  cemetery,  and  thus  interfered  with  the  private 
rights  of  owners  of  ground  therein* 

Ab  to  whether,  and  in  what  circumstances,  a  bye^law 
may  be  set  aMefcr  unreoMonohUneee,  qnssre. 

This  was  an  appeal  from  a  Judgment  of  the  Su- 
pxeme  Court  of  New  South  WsJes,  dated  the  23rd  of 
KoTcmber,  1885,  afflrming  a  conviction  before  a  justice 
of  the  peace  for  the  infiiogcment  of  a  bye-law  of  the 
council  of  the  borough  of  Petersham. 

The  question  raised  was  as  to  the  Talldity  of  the  said 

(a.)  Beported  by  J.  M.  Ck)LLTXB,  Esq.,  Banister-at-Law. 


bye-law,  which  purported  to  regulate  interments  within 
the  said  borough. 

The  facts  appear  at  length  in  their  lordships'  Judg- 
ment. 

Sir  H.  Davey,  Q»0,,  and  Leverson,  for  the  appellant. 
— The  court  below  was  wrong  in  considering  themselTes 
bound  by  the  decisions  in  Em  parte  Flack,  1  N.  8. 
Wales  L.  B.  27,  and  Brooks  t.  Selwyn^  3  N.  S.  Wales 
L.  B.  256.  The  power  of  regulation  given  by  the 
Municipalities  Act  (31  Vict.  No.  2),  s.  153,  related  only 
to  pnbUc  cemeteries.  To  prohibit  burials  altogether  in 
this  cemetery  is  utird  vires :  Weetem  BaUway  Oo,  ▼. 
Windsor  and  Annapolis  BaUway  Oo»,  7  App.  Oas.  178, 
30  W.  B.  Dig.  31  ;  Wortley  v.  Nottingham  Local  Board, 
21  L.  T.  N.  8.  582,  18  W.  B.  0.  L.  Dig.  67;  Heap  v. 
Bumleu  Union,  32  W.  B.  661,  12  Q.  B.  D.  617  ;  Wan- 
stead  Local  Board  of  BeaUh  r,  Wooster,  38  J.  P.  21. 
The  bye-law  was  unreasonable :  Quin  v.  Wood,  5  £.  & 
B.  49 ;  Maeter  and  Company  of  Framework  Knitters  ▼. 
Oreen,  1  Lord  Baym.  113. 

Jeune,  Q.O.,  and  0,  E.  Jones,  for  the  respondent. — 
The  conviction  was  right  Begulation  includes  prohibi- 
tion where  the  circumstances  Justify  it.  The  prohibi- 
tion is  not  unreasonable  if  compared  with  those  of  the 
English  Burial  Acts  from  1850  to  1854. 

Sir  H,  Davey  in  reply. 

Our,  adv.  vuU. 

March  24. — ^The  Judgment  of  their  lordships  (Lord 
HoBKousB,  Lord  Hbb9Chbll,  Lord  Maonaghtbk,  Sir 
Babmbs  Pbaoook,  and  Sir  Biohabd  Cbuon)  was  delivered 
by 

Lord  HoBHousB.— The  sole  question  In  this  case  Is 
whether  a  bye-law,  under  which  the  appellant  has  been 
convicted  and  fined,  is  valid  or  invalid.  The  bye-law 
was  passed  by  the  Municipal  OouncU  of  the  borough  of 
Petersham  on  the  2nd  of  December,  1884,  under  the 
provisions  of  the  Municipalities  Act,  1867.  The  respond- 
ent is  the  inspector  of  nuisances  for  the  borough.  The 
appellant  appealed  to  tho  Supreme  Oourt,  and  the  con- 
victing ma^trate  stated  a  case,  which  contains  the  facts 
on  which  the  decision  of  that  court  was  passed.  It 
aiBQrmed  the  decision  of  tho  magistrate,  and  their  lord- 
ships are  now  asked  to  dedde  that  the  affirmance  was 
wrong. 

The  material  portion  of  the  bye-law  is  in  the  following 
terms:— "No  corpse  shall  be  interred  in  any  existing 
cemetery  now  open  for  burials  within  the  distance  of 
one  hundred  yards  from  any  public  building,  place  of 
worship,  schoojpom,  dwelling-house,  public  pathway, 
street,  road,  or  place  whatsoever  within  the  borough." 
A  similar  provision  was  made  with  respect  to  cemeteries 
afterwards  opened. 

Section  153  of  the  Municipalities  Act  provides  that 
the  council  may  from  time  to  time  mske  bye-laws  for 
(among  other  things)  regulating  the  interment  of  the 
dead.  The  bye-law  was  published  in  the  New  South 
Wales  Government  Gazette  on  the  19th  of  January, 
1885,  where  it  is  stated  to  have  been  confirmed  by  his 
Excellency  the  (Governor,  with  the  advice  of  the  Execu- 
tive OouncU. 

On  the  27th  of  June,  1885,  the  appellant  interred  the 
corpse  of  his  wife  in  his  own  family  burial-place  in  the 
Boman  Oatholic  cemetery  in  Petersham.  This  cemetery 
had,  from  the  year  1862  onwards,  been  used  for  the 
interment  of  members  of  the  Boman  Oatholic  faith ;  and 
in  the  year  1879  the  appellant  purchased  a  porUoa  of 
it  as  a  permanent  burial-place  for  members  of  his 
family.  No  part  of  the  cemetery  is  distant  more  than 
100  yards  from  a  place  of  worship,  schoolroom,  dwelling- 
house,  public  street,  road,  or  place  within  the  borough. 
It  is  admitted  that  the  place  is  not  a  populous  one. 

The  Supreme  Oourt  was  unanimous  in  its  decision.    Bat 
of  the  three  judges,  only  the  Ohief  Justice,  Sir  James 
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Martin,  agreed  with  the  decision  on  principle.  The  other 
two,  Faaoett  and  Innee,  JJ.,  woiUd  haye  dedded  the 
other  way  if  they  had  not  thought  themaelvea  bound  bj 
two  prefioua  deoisionf  on  aimilar  b/e-lawa  of  other 
mnnieipaUties  under  the  same  atatute.  Under  these 
cireunutanoea  the  oaae  waa  a  proper  oaa  for  appeal  to 
her  Majeaty  in  OoundL 

The  appellant  takes  three  objeotiona  to  the  validity  of 
the  bye-law ;  first,  that  it  ia  uHfird  viree  because  it 
dettroya  priTate  property;  secondly,  that  it  is  Mrd 
vires  because  the  eonnell  bafe  only  powar  of  regulating 
Intermenti,  whereas  in  the  cemeteiy  in  questton  they 
have  wholly  prohibited  them ;  and,  thirdly,  that  it  is 
unreasonable.  These  objeotkws  must  be  Judged  by 
reference  to  the  proiiaions  of  the  Hunidpidities  Act, 
the  material  sections  being  those  numbered  168  and  158. 
The  former  gives  to  the  oounoil  the  power  of  making 
bye-laws  to  provide  lor  the  health  of  the  munidpality, 
as  well  as  to  regulate  the  interment  of  the  dead. 

In  support  of  the  flzat  ob]eotion,  their  lordships  have 
been  referred  to  esses  in  which  Acts  of  the  Legislature 
would,  according  to  their  full  literal  meaning,  operate  to 
take  away  private  property  without  compensation ;  and 
in  which  courts  of  justice  have,  on  account  of  the  ex- 
treme improbability  that  the  Legislature  ahould  have 
intended  auch  a  thing,  sought  for  some  secondary 
meaning  to  satisfy  its  expressions;  such  as  was  the 
case  of  Weikm  Radtsay  Co.  v.  Windtor  and  AnnapoUs 
Bailway  Co.  before  this  board.  But  a  statute  cannot 
be  so  construed  if  it  shows  an  intention  to  oveizide 
the  private  rights  in  questien.  The  object  of  the 
present  statute  is  to  establish  regulations  for  the 
common  advantage  of  persons  who  have  oome  to  live 
in  the  same  communis,  in  a  great  number  of 
matters  affecting  their  daily  life,  and  that  cannot 
be  done  except  by  interference  with  many  actions 
and  many  modes  of  enjoying  property,  which|  but  for 
such  regulations,  would  be  lawful  and  innocent.  It  is 
difBcult  to  see  how  the  coundl  can  make  effident  bye- 
laws  for  such  objects  as  preventing  fires,  preventing 
and  regulating  places  of  amusement,  regulating  the 
killing  of  cattle  and  sale  of  butcher's  meat,  preventing 
bathing,  providing  for  the  general  health,  not  to  men- 
tion others,  vnless  they  have  substantial  powers  of 
restraining  people,  both  in  their  freedom  of  action  and 
in  their  enjoyment  of  property. 

The  interment  of  the  dead  is  Just  one  of  those  affairs 
in  which  it  would  be  likely  to  occur  that  no  regulation 
would  meet  the  case  except  one  which  wholly  prevented 
the  denred  or  accustomed  use  of  the  property.  It  may 
well  be  that  a  plot  of  ground,  having  been  originally 
far  from  habitations,  and  suitably  used  as  the  burying 
place  of  a  family  or  a  religious  sodety,  has  been  reached 
by  the  growing  town,  and  has  so  become  unsuitable  for 
the  purpose.  In  such  a  case  a  power  to  regulate  would 
be  nugatory  unless  it  involved  a  power  to  stop  the 
burials  altogether.  Their  lordships  hold  that  the  bye- 
law  in  question  is  not  vUrd  vireB  because  in  certain  cir- 
cumstances it  may  have,  as  in  Mr.  Slattery's  case  it 
unfortunately  has,  the  effect  of  taking  away  an  enjoy- 
ment of  property  for  which  alone  that  property  was 
acquired  and  has  been  used. 

The  considerations  applicable  to  the  second  objection 
have,  to  a  great  extent,  been  antidpated  by  the  answer 
to  the  first.  It  is  true  that,  in  regulating  the  interment 
of  the  dead,  the  bye-law  makes  the  cemetery  useless  for 
its  former  purpose.  This,  it  is  argued,  is  not  regulation 
but  prohibition,  and  it  is  pointed  out  that,  with  regard 
to  several  objects  of  the  bye-laws,  prevention  and  sup- 
pression are  expressly  allowed  by  the  Act,  whereas  in 
the  case  of  interment  only  regulation  is  allowed.  One 
illustration  of  regulation  proper,  as  distinct  from  pro- 
hibition, was  found  in  another  bye-law  laying  down 
rules  as  to  the  number  of  corpses  in  a  grave  and  their 
depth  below  the  surface.    Now  if,  at  the  pasdng  of  the 


bye-law,  a  grave  was  already  so  full  that  It  coold  Aot, 
consistently  with  the  bye*law,  receive  another  anpie,  tin 
bye-law  would  amount  to  a  eom|ilete  prohlUtton  o( 
burial,  although  the  owner  of  the  grave  may  hsTs  eon- 
templated  that  in  death  he  should  be  laid  by  those  vhom 
he  loved  best  in  life. 

To  regulate  the  p^aoe  of  burial  is  oertsinly  0114  of  tiii 
most  important  points  in  regulating  burials  for  the  hesltt 
of  a  community,  perhaps  the  most  important  of  all  R 
is  indeed  a  serious  thing  to  prevent  people  from  indnl^ 
theif  affections  in  a  matter  which  tSiej  Justly  oonaidet  10 
sacred  aa  the  disposal  of  thdr  dead.  Sueh  piohlUttoai 
should  be  well  oonddered  before  they  are  passsd.  Bit 
they  are  nndonbtedly  neesssarir  ia  large  sni  awdsg 
commnnitles.  And  their  lorddilps  oaanol  hold  that 
bye-law  is  Mrd  virm  because,  ia  laying  down  a  geunl 
regulation  lor  the  borough  of  PefeeithMi,  it  has  the  dM 
of  dosfasg  a  partionlar  oenelsffy. 

It  is  oontended  that  the  bye-law  is  uarsasoaaUi  • 
three  grounds.  Ilrst,  that  it  is  act  wanted,  the  plassMt 
bdng  populous.  Beoondly,  that  it  does  act,  «  k 
usually  done  in  Bnglaad,  make  aay  provlsloa  fsi  It 
case  of  a  persoa  who  nmy  have  a  spedal  claim  to  math 
prohibited  burying  plaoe.  Thirdly,  that  a  belt  d  IN 
yards  must  be  kept  vacant  aU  louad  a  cemetery,  vM 
will  be  oneroua  for  all,  and  probably  imposaibleforssM', 
otherwise  aay  private  owner  of  land  aiay,  without  i^al 
for  any  interest  bat  his  own,  or  evea  from  maUos.  pha 
a  dwelling-houae  in  such  a  podtioa  aa  to  prevcat  Mai 
burlali. 

As  regards  the  neesail^  lor  the  ^e-law,  thsie  iiM 
evidenoe  whatever  oa  whieh  thdr  lordships  eaa  faam 
opinion.  It  is  merely  said  that  the  plaos  ia  mt  • 
populous  one.  Bvea  suppcalag  thattbe  place  msatiiMi 
meaas  the  borough  of  Petersham,  and  net  mmJfH^ 
ndghbonrhood  of  the  oemetery,  whloh  is  aot  dear,  Ihi 
statement  is  far  too  vague  to  be  of  aay  use.  It  asy  ti 
quite  populous  enough  to  requite  sueh  a  bye-law.  Ike 
matter  is  one  on  which  the  Judgment  of  the  M 
authorities  should  not  be  lightly  superseded. 

The  other  two  grounds  are  more  substeatiaL  Itii 
possible  that  if  we  were  now  disousdog  how  the  bye-ter 
should  be  framed,  it  might  seem  more  wise  and  praM 
to  make  it  less  absolute.  It  might  be  wiser,  even  aft  tbi 
expenae  of  some  inoonvenienoe  to  the  oommnnity.  Is 
make  some  oonoession  to  one  of  the  moat  softanfaigid 
refining  of  human  f edfaiga,  the  reverenoe  and  lofs  ttd 
ia  felt  for  the  dead,  and  the  desire  of  resting  in  tbessae 
spot  with  them.  It  might  be  more  prudent  not  to  gin 
any  person  the  means  of  disturbing  a  oeaietsry  by  <>■ 
mere  building  of  a  house.  But  suppodag  tiiat  to  bsi^ 
it  is  quite  a  difleieat  question  whether  a  bye-law  like  ^ 
present  one  is  to  be  held  anreaapnable  beeauss  sooh  e» 
sidemtious  have  been  overlooked  or  rejected  by  ^ 
framers. 

The  Jurisdiction  of  testing  bye-lawsby  their  resaasbli- 
ness  was  originally  applied  in  such  eases  ss  those  ol 
manorial  bodies,  towns,  or  corporations  having  tahsnst 
powers  or  general  powers  ooaf encd  by  ohaitet  d  mM 
such  laws.  As  aew  oorporatioas  or  local  BdmUtMi^ 
bodies  have  arisen,  the  same  JuiisdlotioQ  hso  bat 
exerdsed  over  them.  But  in  determining  whetbsi «  ■* 
a  bye-law  is  reasonable,  it  is  material  to  considii  tke 
relation  of  its  framers  to  tho  looality  aflseted  ^^^ 
the  authority  by  which  it  is  sanctioned. 

We  are  dealing  with  the  proceedings  of  s  kd 
authority  in  a  colony,  where  the  extent  of  area ifhjP 
and  population  grows  fast*  ^e  Act  of  1867  f^^ 
methods  for  the  more  effectual  establishmeat  d  hd 
institutions.  It  creates  a  repreaentative  cfltfA 
elected  annually  by  the 
jurisdiction  over  the  large 
in  section  153  and  some  wu«.  ««^«w..»  -, 
158  it  is  enacted  that  all  bye-laws  -*consiMsat«tt^ 
provisions  of  this  Aot.  and  not  lepognanft  to  ssy  <^ 


constituency,  and  gita  ^^ 
ge  range  of  affairs  sasaqP 
le  other  sections.     By  a*** 
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Aot  or  Uiw  in  loroe  in  tti«  •okw^  of  New  Soatb  Wal^, 
shall  hvim  tb«  fozoe  of  law  when  oon&rmed  hj  lb« 
goyemor  aod  publiahed  in  the  Oovemmtnt  (Tosalf^  faal 
not  eQon«r  09  otbefwiam"  And  pxo?iiion  le  made 
fof  lining  oopiei  of  snoh  bye-lavi  befoce  both  Q»a«ee  of 
Padiwient* 

It  if  certainly  not  olear  that  eoorts  of  ]aw  are  not  pre- 
cinded  bf  awktM  IM  tf>m  \»^xdxj  whether  or  no  a  ^9^- 
law  ii  re^Moni^blei  8lr  Horaoa  Jiaiey  argaed  on  thia 
point  that  il  ia  a  neeeeeniy  eondition  of  efecy  b7««lew 
tlint  it  ihMl  be  veawmable,  that  a  power  tomake  1qra*lawe 
laeanf  a  power  to  mak^  reaeonaUe  l^e-Uwi^  and  that  no 
bje^law  can  eoq^ire  the  fozee  of  law  under  aeotion  1S8 
eno^  «neh  aa  ie  oMMletent  with  the  inpUed  ae  wall  as 
the  ezpreea  pr^?i«lone  of  the  Aot  Aoeordlng  to  this 
azgnmenlk  the  question  whether  a  bje-law  is  reaaoaable 
ia  onlj  one  bienoh  «|  the  question  whether  it  if  ulM 
vfres. 

If  It  were  possibU  tn  eonpelTe  that  §  eonneil  such  ae 
thai  of  Peteieham  eonld  frame,  «nd  that  the  GoTtmor 
of  i^ew  South  Wales  could  oqnfirm  and  publish*  a 
zaeielf  fentattiQ  and  eaprMous  bjre-law,  ench  as  reason- 
able  men  oeuM  nat  muke  in  good  faith»  snob,  for 
inetance»  as  a  l»e-law  p^oflding  that  the  Boman  Cathode 
o^metery  shonld  ba  oloaad  to  the  Boiman  Oatholio  eom- 
nannit|r»  but  remain  aTailable  for  otbers,  it  would  raise 
in  41  very  omoM  shape  the  question  whether  a  court  of 
Inw  oouid  set  it  aside  as  unreasonable,  I<et  il  be 
aasumed.  notwithstiinding  section  168  of  the  Aot*  th%t 
BiMh  n  jutiidiotltm  ^ts.  It  is  quite,  a  different  ques« 
tioii  whether  a  Igre-Uw  can  be  treated  as  unreasonable 
mecelj  because  it  dcee  nut  contain  quallAoations  whiqh 
ooiwnend  themselTqB  to  the  minds  of  judges. 

Mnatj  preofiution  has  been  taken  bj  the  Legislature  to 
enfnre^  flrsd  that  the  council  shall  repreeent  the  feelivtgs 
i«nd  interests  of  the  oomipunilj  for  whioh  it  makes 
law4  ;  secpndljv  that»  if  it  is  qUstakei^,  its  eompodtion 
ma?  promptly  be  altered ;  thirdlji  that  its  bye-laws  shall 
bounder  the  control  of  the  supreme  exeoutiYe  authority  ; 
andt  f  Qurthlf  » that  ample  opportunity  shell  be  given  to 
criticise  tbem  in  eith^  House  of  Parlil^nent•  Thsiz 
Ipf^ips  feel  strong  reluotanoa  to  questloi^  tha  reason- 
able cbaneter  of  b7e<*lawa  made  under  such  olrcnm- 
stanccfb  ai^d  doubt  irkether  they  ougfit  to  be  set  a^ide 
aa  nnreasonable  by  a  court  of  law*  u^asa  it  be  in  some 
Tcry  extreme  oase»  Miofi  as  \^  been  indicated* 

In  the  present  ca8e«  so  far  from  there  being  ground 
for  thinking,  the  bye-law  to  be  capricious  or  oppressi?e, 
there  is  good  evidence  that  t)^e  communitiee  of  New 
8onth  Wales  consider  that  bye-laws  of  this  netnre  are 
reasonable  and  suitable  to  their  circumstances.  In  the 
e^e  of  E9  parte  Flacky  which  was  decided  in  1880,  it 
appeared  that  a  bye-law  had  been  passed  by  the  munici- 
pality of  Leiohardt  and  gazetted  on  the  8th  of  April, 
1875,  to  the  same  effect  with  the  Petersham  bye-law, 
exoept  that  the  prescribed  distance  was  100  feet  instead 
ol  100  yards.  A  conviction  for  ind^aotion  of  that  bye*law 
waa  upheld  by  the  Supreme  Oourt  The  same  view  was 
taken  iu  Broolu  v.  Mwyn^  decided  in  1882,  when  a 
bye-law  identical  with  the  Petersham  bye-law  was  passed 
l^r  the  boiongh  of  Kewcastle,  and  gazetted  on  the  27th 
of  Angusti  1881.  In  this  case  the  Justices  refused  to 
convict,  on  the  ground  t^at  the  bye-law  waa  vUrd  virea^ 
and  the  Supreme  Court  reversed  their  decision.  It  is 
dear  then  that,  at  least  from  the  year  1875,  municipal 
councils  |n  New  South  Wales  have  been  passing,  and 
governors  in  council  conflrmiDg,  bye-laws  of  this  kind ; 
and  it  does  not  appear  that  the  Houses  of  Parliament, 
on  whose  tables  the  bye-laws  are  placed,  have  thought  it 
necesaary  to  modify  the  powers  conferred  in  1867,  or  to 
interfere  with  their  exercise. 

The  result  is  that  in  their  lordships'  opinion  the  two 
prior  dedslons  are  right  in  law ;  that  the  court  below 
did  right  to  foUow  them  in  this  case ;  that  its  Judgment 
should  be  affirmed,  and  this  appeal  dismissed.     The 


appellant  n^nst  pay  the  costs.    Th^  wiU  I^Hmbb  advise 
her  Ki^es^r  in  aecoidanoe  with  thia  opinion. 

Solioito^e  for  the  appellant,  Tf c(nf  A  flar«flp[f|, 

Solidtorf  for  the  respondent,   PA«|f)s,  Sidgwkk,  <l 
Biddh. 


yioi^  oi^f^i.  piv,         '"    jTov.  i4i  15,  ;7,  ^9, 21. 

BiHC  «w  Bbxbt.  (a.) 

Company -^MiireprtHniation  in  prospedus—LiahUiiy 
of  dirfdora — Action  of  deceit — laecuure  of  damages, 

4n  (nctim  for  damfkHfie  fqfr  deceijt  wifl  lie  a^ainei  a 
pera(m  ^ka  makee  an  %ntrMe  Uaiemenit  ofi  to  a  faa 
wUhoia  ann  reaeomkU  gr9Wl^  Jor  Wwi^jfi  i^tok^  tvue 
when  ihe  ilof^menf  ie  vMfik  with  a  vieuf  to  ite  5«{n#  acted 
upon  hy  othtife* 

The  eoDptVMion  **/ramd  "  oomidend  and  explained. 

Sdgingtou  V.  Fitamanfioe,  33  W.  M.  911,  29  Vh.  D^ 
459,  an<f  Weii  n.  Bell,  28  W.  f.  746,  3  JTas.  4:1,  238,  eon- 
tidered. 

A  framteay  camfMay,  ly  ite  tipecfdl  4^  Vfoe  <iuf Jic- 
riaed^  Ufith  the  conaeif4  of  the  Boar4  of  Tradet  to  nee 
ete^m  ot  an^  other  nmho»i^  vfi^i^  pov>er  instead  of 
horse  powsf.  Vhe  diredt^re  of  (Ae  ooxfi^ny  i/s^vfid  a 
prospectus  which  contained  a  statement  that  the  ^rnmny>, 
hy  its  sgpeeial  Ad^  **  ha%  (Ae  HflM  fo  tcie  ilsani  9r  tnech^ni- 
cal  fnetive  noifier  inet^d  of  Aorees."  The  pl(nintiff  took 
sharu  on  tne  faith  of  the  ilateinenf  in  tM  prospectHs. 
The  Board  of  Trade  r^fiued  their  ooueent,  to  the  uee  of 
steam  poweif,  and  tlie  eojnpany  vme  suUeptenHy  wound 
up* 

UM  {retmeinn  StirU^g,  J.\  f Aof  (Ae  direfdore  ioe^e 
liable  to  the  plai^iff  in  damage^  in  an  aoHon  qf  deceit 
on  (Ae  ground  that  the  efatesinent  in  the  prospeet^s  teas 
made  wiAout  any  reae(mahle  ground  for  helievi^g  it  to 
he  true. 

^sld^  aisOf  that  the  meoiiure  of  damagu  vms  (Ae  (2(^er- 
et^  hehaeen  the  price  whie^  the  plaM^ff  wid  for  the 
shares  and  the  real  valvte  of  the  sAores— 00  aietinguieheid 
from  fAeir  markd  w^Me-^  (Ae  time  of  th^r  aUotment 
to  the  plaintiff. 

This  was  an  eppeal  by  the  plaintifC  from  a  d^sion  ot 
Stirling,  J. 

The  Plymouth,  Devonport,  imd  District  Tramway^ 
Oo.  was  inoorporated  by  special  Aot  of  Parliament  in 
1882,  and  on  the  Ist  of  February,  1883,  the  directors  of 
the  company  issued  a  prospectus  dated  the  29th  of 
January,  1883,  iqviting  subscriptions  for  ordinary  sfiare 
capital.  This  pcospectus  wae  headed  iu  large  type 
**  Incorporated  by  special  Aqt  of  Parliapient  45  &  46 
Vict.,  authorising  the  i^se  of  steam  or  other  mechanical 
motive  power,"  and  it  contained  the  following  statement, 
also  in  large  type : — '*  One  great  feature  of  this  under- 
taking, to  which  considerable  importance  shonld  be 
attached,  is  that,  by  the  special  Aot  of  Parlianient,  this 
company  has  the  right  to  use  steam  or  meoUaaical 
motive  power  instead  of  horses,  and  it  is  fully  expected 
that  by  the  means  of  this  a  considerable  saving  will 
result  in  the  working  expenses  of  the  line  aa  compared 
with  other  tramways  worked  by  horses  " ;  and  it  also 
stated :  ''  Looking  at  the  exceptional  advantages  offered 
by  this  undertaking  from  the  dense  popalation  of  the 
towns  it  traverses,  the  unusually  favourable  conditions 
as  to  motive  power  open  to  the  company,  and  the  annual 
dividends  earned  by  other  tramways  which  do  not  enjoy 
such  spedal  privileges,  the  directors  have  reason  to 
believe  that  the  enterprise  will  prove  highly  remunera- 

(a.)  Beported  by  M.  J.  Blaxb,  Esq.,  Banlster-at-Law. 
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tive,  and  the  shares  now  for  sabsoription  offer  a  veiy 
favoarable  opportunity  for  a  sound  and  progressiTe 
investment."  The  plaintiff  was  sent  a  oopy  of  this 
prospectus,  and  on  the  7th  of  February,  1883,  he  ap- 
plied for  400  shares  of  £10  each,  whioh  were  allotted  to 
him,  and  for  which  he  paid  £4,000.  The  only  provisions 
contained  in  the  spedal  Act  with  regard  to  steam  or 
other  mechanical  motive  power  were  in  the  36th  section 
of  the  Act,  whioh  provided  that  the  carriages  used  on 
the  tramways  might,  with  the  consent  of  the  Board  of 
Trade,  during  a  period  of  seven  years  after  the  opening 
of  the  same  for  public  traffic,  and  with  the  like  consent 
during  such  f urtiier  periods,  not  exceeding  seven  years, 
as  the  board  might  from  time  to  time  specify  in  any 
order  to  be  signed  by  the  secretary  or  assistant-secretary 
of  the  board,  be  moved  by  steam  power  or  any 
mechanical  power  ;  and  by  the  same  section  it  was 
provided  that  the  exercise  of  the  power  thereby  con- 
ferred with  respect  to  the  use  of  steam  or  any 
mechanical  power  should  be  subject  as  thereby  par- 
ticularly provided,  and  that  the  company  should  not  use 
any  steam  power  or  other  mechanic^  power  on  the  said 
tramway  unless  and  untQ  they  should  have  obtained  the 
provisional  consent  in  writing  of  the  Corporations  of 
Plymouth  and  Devonport  therefor,  and  for  such  terms 
only  and  subject  to  such  conditions  and  regulations  ss 
the  corporations  should  think  fit. 

At  the  time  when  the  prospectus  was  issued  the  com- 
pany had  not  obtained,  and  they  never  did  obtain,  the 
consent  either  of  the  Board  of  Trade  or  of  the  corpora- 
tions  to  the  use  of  steam  or  other  mechanical  power  on 
the  tramways. 

The  plaintiff  did  not  immediately  commence  proceed- 
ings against  the  directors  after  discovering  that  the 
company  had  not  the  right  to  use  steam  or  other 
mechanical  motive  povrer  on  the  tramway,  and  at  a 
meeting  in  November,  1884,  he  expressed  himself 
favourably  towards  the  company  and  as  having  con- 
fidence in  the  directors.  In  February,  1885,  the  plaintiff 
commenced  this  action  against  the  direetors  for  damages 
in  respect  of  the  misstatements  in  the  prospectus  by 
which  he  had  been  induced  to  take  the  shares.  Two 
days  before  the  commencement  of  this  action  a  petition 
had  been  presented  for  winding  up  the  company,  upon 
which  an  order  for  its  winding  up  had  been  subsequently 
made. 

The  arguments  appear  sufficiently  from  the  Judg- 
ments. 

BompaSj  Q,0,,  and  E,  W.  Bifme,  for  the  appellant, 
cited  PolhiU  v.  WaUert  3  6.  &  Ad.  114;  BedgrawT. 
Hurd,  30  W.  B.  261,  20  Ob.  D.  1 ;  SallowB  v.  i^smie, 
16  W.  B.  873,  L.  B.  8  Oh.  App.  467 ;  Twycro$$  v. 
.  Grant,  25  W.  B.  701,  2  0.  P.  D.  469;  ArJctorigkti. 
Newhold,  29  W.  B.  456, 17  Oh.  D.  301 ;  Peek  v.  Gurney, 
2%  W.  B.  29,  L,  B.  6  H.  L.  377 ;  WHr  v.  Bell,  26 
W.  B.  746,  3  Ex.  D.  238  ;  Smith  v.  Ohadwiek,  30 
W.  B.  661,  32  W.  B.  687,  20  Oh.  D.  27,  9  App.  Oas. 
193 ;  Western  Batik  ofSeotland  ¥.  Addie,  L.  B.  1  H.  L. 
So.  145, 16  W.  B.  H.  L.  Dig.  14 ;  Edgington  v.  Fitz- 
mauriee,  33  W.  B.  911,  29  Oh.  D.  469;  GargiU  v. 
Bower,  26  W.  B.  716, 10  Oh.  D.  502;  In  re  Denham  & 
Go.,  32  W.  B.  487,  26  Ob.  D.  752. 

W.Fearton,  Q.G.,  and  Seward  Brice,  Q.(7.,forthe 
respondent  Derry. 

Finlay,  Q.G^  and  Muir  MackmMe,  for  the  respondent 
Pethick. 

Graham  Hastings,  Q.G.,  and  Phipson  Beale;  H.  B. 
Buckley,  Q.C7.,  and  Wood/all;  and  Moulton,  Q.(7.,and 
Levett,  lot  the  other  respondents. 

OoTTOir,  LJ.— This  is  an  appeal  from  a  decision  of 
Stirling,  J.,  diemissiDg  the  plaintiff's  action.  The 
action  is  one  which  is  commonly  called  an  action  of 
deceit,  a   mere  commpn  law   action.    It   is    brought 


against  all  the  persons  who  were  direotonot  tiieteB. 
way  company  at  the  time  when  the  pnepeetQivM 
issued.  The  plaintiff  contends  that  he  ii  entiM  to 
damages  on  the  grounds  that  there  weie  misBbtaMifei 
in  the  prospectus  by  which  he  was  induced  to  sot  to  Ub 
prejudice  by  taking  shares  for  whioh  he  psid  Ufilfi, 
but  which  are  now  much  less  valuable  beoause  the  oa* 
pany  is  wound  up. 

*  Before  going  into  the  facta  of  the  case  I  tiifaik  it  M 
to  state  what,  in  my  opinion,  Is  the  law  with  lefenw 
to  such  actions,  and  when  it  is  that  a  def  endsnt  is  nek 
an  action  will  be  made  liable.  In  my  opinion  tiie  In 
may  be  correctly  stated  to  be  this :  Where  a  man  nifai 
a  statement,  to  be  acted  upon  by  others,  whioh  U 1^ 
and  which  is  known  to  him  to  be  false,  or  which  ii  mie 
by  him  recklessly  or  without  caring  whether  itti  tneo 
false^that  is,  without  any  reasonable  groand  ft 
believing  it  to  be  true— he  is  liable  in  an  ssttonla 
deceit  at  the  suit  of  anyone  to  whom  it  was  addnarf, 
or  of  anyone  of  the  class  to  whom  it  wasaddnHri, 
and  who  was  materially  induced  by  the  mitftBtflBeit 
to  do  an  act  to  his  prejudice.  This  view  of  thelsri 
in  accordance  with  what  I  have  stated  in  sevenloiHi 
cases  referred  to,  and  I  do  not  think  that  StirUnft/t 
expressed  an  opinion  in  any  way  diventing  from  ii 

But  I  do  not  forget  the  argument,  and  I  cannot  «A 
referring  to  the  authorities  which  were  much  relied  a 
by  the  respondents  in  support  of  that  argnmsDt-viL, 
that  in  order  to  make  a  man  liable  in  an  action  of  dmft 
-*that  ii,  on  the  ground  of  fraud — it  must  be  madeort 
that  the  person  making  the  statement  acted  fraadskstilj 
in  making  it.  In  Edgington  v.  FUxmatgriee  Bow«, 
L.J.,  no  doubt  said :—«' Secondly,  it  is  said  that  Ai 
prospectus  contains  an  implied  allegation  that  then  f* 
no  other  mortgage  affecting  the  proper^,  ezeapttfca 
mortgage  stated  therein.  I  think  there  was  nuha 
implied  allegation,  but  I  think  it  is  not  brought  hone  to 
the  defendants  that  it  was  made  dishonestly ;  sooori- 
ingly,  although  the  plaintiff  may  have  been  damiiiW 
by  the  weight  which  he  gave  to  the  allegation,  he  en* 
not  rely  on  it  in  this  action,  for  in  an  action  for  de«d 
the  plaintiff  must  prove  dishonesty." 

That  statement  taken  alone  no  doubt  strong^j^ 
ports  the  contention  on  behalf  of  the  respondeais  tW 
there  must  be  actual  fraud  and  dishonest ;  but  ^ 
must  look  and  see  what  Bowen,  Ij.J.,  statsd  ia  tt( 
previous  part  of  his  Judgment  would  in  his  opioiflBk' 
dishonest,  and  we  find  that  he  said  this:«**thehe 
which  the  plaintiff  sustained  is  not  disputed,  hk^ 
to  sustain  his  action  he  must  first  prove  that  tiun  * 
a  statement  as  to  facts  which  was  fidse;  saoosfe 
that  it  was  fcOse  to  the  knowledge  of  the  defendial^' 
that  they  made  it  not  caring  whether  it  was  tni< 
false.  For  it  is  immaterial  whether  they  nsda^ 
statement  knowing  it  to  be  untrue,  or  xeoUessIy  vii^ 
caring  whether  it  was  true  or  not ;  because  to  o^* 
statement  recklessly  for  the  purpose  of  inflsflM 
another  person  is  dishonest"  So  that  when  he  a^ 
there  must  be  dishonesty  one  must  look  bsdktov 
former  part  of  his  Judgment  to  see  what,  in  hi«  opinta 
would  be  dishonesty. 

Then  there  is  the  passage  in  the  Judgment  of  A^ 
well,  L.  J.,  in  WHr  v.  BM,  whioh  I  think  Stidifr  ^ 
considered  as  rather  opposed  to  the  view  o(  the  kv| 
have  already  expressed  in  this  case  and  in  sevefsl  tf*! 
cases  referred  to.    Bramwell,   L.J.,  aaid:— "IjjJ 
opinion  that,  with  an  exception  I  will  presenfiy  "f* 
to,  to  make  a  man  liable  for  a  fraud,  moral  i^^ 
be  proved  against  him.    I  do  not    undcnttfd  jiiP 
fraud.    To  my  mind  it  has  no  more  meaning  ftiBjJ! 
heat  or  legal  cold,  legal  light  or  leg»d  shade.   ^ntt»  ^ 
can  be  a  well-founded  complaint  of  1^^  fraadoc*^ 
thing  else,  except  where  some  duty  is  shown,  sadflg; 
tire  right,  and  some  violation  of  that  dutj^^^ 
Now  I  do  not  propose  to  discuss  the  questioa  ^^ 
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legal  fraud  it  a  happy  ezpreaaion.    It  is  not  one  which  I 
ihoold  adopt. 

Bat  the  question  is  whether  there  is  not  a  daty  on 

the  part  of  those  who  make  statements  to  be  acted  upon 

bj  others*  and  whether  there  is  not  a  right  in  those 

other  persons  to  whom  the  statements  are  made.    In 

my  opinion,  when  a  man  makes  a  statement  whioh  he 

desires  that  others  who    receive  it    should  aot  upon, 

there  is  a  duty  thrown  upon  the  person  making  the 

statement — especially  when  it  is  made  in  a  prospectus 

like  the  present,  to  be  circulated  amongst  penons  in  order 

to  induce  them  to  take  shares — to  take  care  that  there 

are  no  statements  in  the  prospectus  and  no  expression  in 

it  which  sre  in  fact  false,  and  to  take  care  that  he  has 

reasonable  ground  for  the  material  statements  which  are 

contained   in  that  document  which  he  intends  to  be 

acted  on  by  others,  and  which  he  has  prepared  and  dr- 

culated  for  the  Tery  purpose  of  its  being  acted  on  by 

others.  And  although,  in  my  opinion,  it  is  not  necessary 

hat  there  should  be  what  1  should  call  fraud,  yet  in 

these  actions,  in  my  opinion,  there  must  be  a  departure 

from  duty — ^that  is  to  say,  an  untrue  statement  must 

have  been  made  without  any  reasonable  ground  for  be- 

lieTing  the  statement  to  be  true ;  and  if  a  person  makes 

a  statement  to  be  acted  upon  by  others  and  has  no 

reasonable  ground  for  belieying  his  statement  to  be 

true,  then,  in  my  opinion,  he  has  made  default  in  a  duty 

which  was  thrown  upon  him  from  the  position  he  has 

taken  upon  himself,  and  he  has  violated  the  right  which 

those  who  receive  the  statement  have,  to  have  only 

trae  statements  made  to  them  when  they  are  asked  to 

take  shares  in  a  company  or  to  do  any  other  act. 

Now,  that  being  so,  of  course,  where  a  man  makes  a 

tahB  statement,  knowing  it  to  be  untrue,  with  a  view 

of  inducing  persons  to  act  upon  it,  no  one  would  doubt 

that  that  is  fraud,  and  I  should  say  further  that  where 

a  man  makes  a  false  statement  to  induce  others  to  act 

upon  it,  without  reasonable  ground  for  supposing  it  to 

be  true,  and  without  taking  care  to  ascertain  whether  it 

is  true,  he  is  as  much  liable  civilly  as  the  person  who 

commits  what  is  usually  called  fraud,    and  makes  a 

misstatement    knowing  it  to  be  an    untruth.     And 

although  the  expressions  of  opinion  by  Bowen,  L.J.,  and 

by  Lord  Bramwell  in  the  cases  to  which  I  have  referred 

primdfaeie  support  the  argument  on  the  part  of  the 

respondents  here,  yet,  in  my  opinion,  they  are  not  in- 

ooimietent  with  what  I  have  stated    to  be    the  law 

applicable  to  oases  like  the  present 

Having  stated  the  law,  let  us  go  to  the  facts  of  the 
case.     The  first  point  which  was  argued  by  Mr.  Pearson, 
and  which,  I  think,  it  may  be  convenient  to  consider,  is 
tbis»  Who  were  responsible  for  issuing  the  prospectus  P 
Now  there  was  only  one  defendant  who  contended  that 
be   waa  not  answerable.     I  am  not  speaking  of  the 
liability  to  the  plaintifl  in  this  action,  but  as  not  being 
anawerable  generally  for  the  statements  in  the  pro- 
apectna  with  the  consequences,  whatever  they  may  be. 
Mr.  Derry  was  the  only  one  who  contended  that  he  was 
not  answerable  for  issuing  this  prospectus.    Now  as  far 
aa  I  m&derstand  the  point  of  Mr.  Pearson's  argument, 
which  was  pressed  upon  us  very  ably,  it  was  this,  that 
J>erTj  never  saw  the  draft  of  this  prospectus  before  it 
waa   iesaed,  that  he  did  not  attend  when  it  was  ap- 
proved, and  that  he  was  not  ordinarily  at  the  meetings 
of  the  directors.    The  prospectus  in  question  was  dated 
the   29th  of  January,  1883.     Derry  was  present  at  a 
meetings  of  directors  on  the  23rd  or  24th  of  January, 
1883,  suod  he  then  authorized  the  issue  of  a  prospectus 
on  the  basis  of  a  former  prospectus,  which  did  not  oon- 
tsdn  the  statements  contained  in  the  present  prospectus. 
Se  then  went  home  to  Plymouth,  and  what  happened  P 
On    the  Tuesday,  the  6th  of  February,  he  received  a 
bundle  of  a  hundred  of  these  prospectuses.    It  is  true 
that  tbe  prospectuses  on  which  the  plaintifl  acted  had 
been  ieened  before  that  date.    That  is  the  conclusion  I 


come  to,  as  his  application  for  shares  was  made  on  the 
7th.  But  what  is  the  course  adopted  by  Mr.  Derry? 
He  does  not  suggest  that  he  did  not  see  the  prospectus, 
and  he  must  be  taken  to  have  seen  it.  He  does  not  in 
any  way  object  to  it.  He  does  not  in  any  way  write  to 
say,  "  This  prospectus  is  not  what  I  authorized,  and  I 
cannot  adopt  it  as  my  prospectus.*'  But  he  circulates 
and  hands  over  some  of  the  prospectuses  which  were 
sent  down  to  him  to  other  persons.  From  bis  never 
objecting  to  this  prospectus,  and  from  the  conduct  he 
adopted  as  regards  the  copies  of  the  prospectus  sent  to 
him,  I  come  to  the  condusion  that,  even  if  this  pro- 
spectus was  not  in  accordance  with  the  authority  ^ven 
by  him  on  the  basis  of  the  former  prospectus,  yet  he 
adopted  it,  and  by  his  act  showed  that  he  recognized  it 
as  a  prospectus  duly  in  accordance  with  his  directions 
given  at  the  meeting  at  which  he  was  present,  and  he 
must  be  answerable  for  the  consequences  of  this  pro- 
spectus, Just  as  if  he  had  been  present  and  seen  this 
prospectus  when  it  was  finally  prepared  and  before  it 
was  issued  at  all.  It  is  very  true,  as  was  urged 
upon  us,  that  the  prospectus  upon  which  the  plaintifl 
acfted  must  have  been  issued  before  Mr.  Derry  actually 
saw  the  prospectus ;  but,  in  my  opinion,  as,  when  he 
received  it,  he  recognized  it  as  his  and  adopted  it  as  his, 
he  must  be  as  much  liable  as  any  of  the  other  directors, 
who  do  not  urge  that  they  did  not  recognize  or  issue 
tills  prospectus. 

The  next  point  we  have  to  consider  is,  What,  in  fact,  in 
the  statement  which  was  relied  upon  by  the  plaintifl  ? 
I  think  there  were  two  statements  relied  upon.  First, 
the  heading  of  this  prospectus  of  the  29th  of  January, 
1883,  **  Incorporated  by  special  Act  of  Parliament  45  & 
46  Vict.,  authorizing  the  use  of  steam  or  other 
mechanical  motive  power."  That  heading  was  relied 
upon,  but  I  do  not  think  it  was  what  was  principally 
relied  upon,  and  I  think  it  might  have  been  explained 
away.  The  statement  principally  relied  on  was  this, 
"  One  great  feature  of  this  undertaking,  to  which  con- 
siderable importance  should  be  attached,  is  that,  by 
special  Aot  of  Parliament  obtained,  the  company  has 
the  right  to  use  steam  or  mechanical  motive  power 
instead  of  horses,  and  it  is  fully  expected  that  by  means 
of  this  a  considerable  saving  will  result  in  the  working 
expenses  of  the  line  as  compared  with  other  tramways 
worked  by  horses." 

Now  what  was  the  position  of  things  at  this  time  P 
By  the  general  Act,  unless  the  special  Act  authorized  it, 
no  motive  power  could  be  used  except  horses.  In  the 
35th  section  of  the  special  Act  there  was  a  provision 
that  "  carriages  used  on  the  tramways  may,  subject  to 
the  provisions  of  this  Act,  be  moved  by  animal  power ; 
and,  with  the  consent  of  the  Board  of  Trade,  during  a 
period  of  seven  years  after  the  opening  of  the  same  for 
public  traffic,  and  with  the  like  consent  during  such 
further  period  not  exceeding  seven  years,  as  the  said 
board  may  from  time  to  time  specify,  in  any  order  signed 
by  the  assistant-secretary  or  secretary,  by  steam  power 
or  any  mechanical  power."  It  waa  said  in  argument 
that  tramway  companies  were  generally  divided  into  two 
classes — ^viz.,  those  which  could  only  use  horse  power 
and  those  which  could  also  use  steam  power ;  and  that 
the  prospectus  ought  to  be  read  as  bringing  this  com- 
pany within  the  division  of  companies  which  are  freed 
from  tihe  restrictions  in  the  general  Act  of  1870  and  are 
placed  by  their  special  Act  in  the  position  of  being  able 
to  use,  not  only  horse  power,  but  also  steam  power. 
Oan  that  be  said  to  be  the  meaning  of  the  statement  in 
the  prospectus  P  In  my  opinion  it  cannot,  because  it 
does  not  speak  of  the  special  Act  of  Parliament  as  re- 
moving the  restriction  of  the  general  Act,  and  as  giving 
them  power,  probably,  to  obtain  authority  to  use  steam 
power,  but  it  speaks  of  the  company  having  the  right, 
whldi  must,  in  my  opinion,  be  the  present  right  at  the 
I  time  when  the  prospectus  was  issuedi  to  use  steam 
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power.  It  doea  not  itAtd  thut  f f  thd  oomi^fttty  obtftfodd 
authority  from  the  Board  of  Trade  to  ose  feteam  power 
the  ptobaUe  result  would  be  that  the  wotldng  expenses 
would  be  greatly  dimlniirtied)  but  it  epeuks  bf  the  right 
to  nee  aomething  within  the  power  of  the  direetors*  and 
tiiat  by  tiiat  means  the  company  will  as  a  laet,  and  not 
as  a  mere  pvospeotlTe  probable  adnaitage»  be  enabled  to 
oottsiderably  sare  and  reduee  the  working  expenses. 
That  Is  consistent  with  the  headhig  ot  the  promctus, 
and^  in  my  opinion,  the  seal  meaning  and  the  ith  ten- 
struetion  of  the  stateolents  contained  in  the  prospectus 
is  that  the  company  at  that  time  had  actually  and  in 
fact  power  to  do  that  whfbh  would  be  considerable 
saving  of  expense,  and  would  enaMe  the  tramways  to 
be  worked  at  a  much  larger  |)rofit  than  they  otherwise 
could  be.  But,  as  I  understand  it,  the  great  Coatsintlon 
on  behalf  of  thiE^  directors  was  that  the  mere  approval 
by  the  Board  of  Trade  of  the  pUms  which  were  sub* 
mkted  to  them  was  equiraleut  to  their  giving  the  f^oUtent 
required  by  the  dSth  teotion.  I  think  thie  view  adopted 
by  Stiriiu^  J.,  was  this^via.,  that  it  wis  probable  that 
the  Boaid  of  Trade  would  give  thb  cmibent  and  that  the 
direMers  were  justified  in  mnking  this  aitatement.  But 
I  do  not  Hiink  the  prbbabOity  that  they  would  obtain 
the  authority  from  the  Board  bC  Thide  Is  equivaieut  to 
th«  statement  which  was  made.  If  the  stattnntat  had 
been  that  the  coneent  would  probably  be  obtahied,  no 
question  could  ham  ariseu.  Of  course  the  directors 
would  not  be  liable  for  merely  an  expression  of  opiulon 
which  they  might  well  and  honestly  entertain,  and  I 
think  probably  did  entertain,  that  the  Board  of  Trade 
would  grant  their  consent.  B«t  IXie  statement  Is  not  to 
that  eifiect,  but  is,  in  Ay  opfnicn,  a  statement  that  they 
have^  as  a  poeitiVe  fact,  at  the  present  moment  power  te 
use  steam. 

That  being  ao,  I  think  that  the  plalntifC  has  a  right  to 
insist  that  tiie  deftodants  are  UaUe  for  the  ordinary 
meaning  of  the  words  nsed  by  them,  because,  however 
much  people  in  their  bwn  minds  mif  mean  to  qualify 
their  statements^  if  a  Man  makes  a  statement  which, 
according  to  its  ordinary  meaning,  bean  a  particular  con- 
struction, he  is^  In  my  opinion,  liaUe  te  those  who,  read- 
ing It  and  construing  it  reasonably,  do  give  to  that  state- 
ment a  construction  wideh  it  thb  primary  mieaning  hnd 
the  fMr  construbtlon  of  the  words  used.  And  the 
plaintiff  here  in  his  evidenee  stated  thuthedH  treat  this 
as  a  statement  that  the  company  had  the  absolute  light 
to  use  steam  power  foi  thepnrpoieB  of  locomotion. 

Then  it  has  been  saM  thati  as  the  pbms  of  the  tramway 
had  been  approved  by  the  Board  of  Trade,  they  had 
practically  given  thefar  cohaent,  and  that  prevented  tiib 
■tateifaent  cosnplateed  cf  from  being  h  mlMftatcment,  hud 
that  the  |ilalntffl  must  have  knoWh  tiiat  their  approval  of 
the  Itae  must  be  obtsteed.  The  approval  of  plana 
by  the  board,  in  my  opinion,  tbatty  goes  for  nothing, 
because  that  only  amounts  to  thlt,  that  they  approve  of 
the  coarse  shown  by  the  plans  whieh  were  deposited  with 
them,  that  ocmsent— or  iqpproval  rsit^er'— of  the  board 
being  necessary  before  the  line  couM  be  opened  for  use, 
but  that  is  an  entirely  different  matteir  from  the  consent 
which  Whs  rrquked  1^  the  8Sth  section.  What  the 
olBcers  of  the  Board  of  Trade  have  to  do  bef^ote  the  line 
can  be  opened  is  to  see  that  the  powers  given  by  the 
Act  of  Parliament  have  been  proper^  exercised,  and  that 
the  Kne  has  been  properly  constnicted  with  due  regard 
to  the  safety  of  the  ^public ;  but  the  85th  stiMon  requlKS 
something  more ;  it  requires  tbht  the  board  should  b« 
satisfied  tbat  it  Is  right  and  proper,  having  regard  to  tha 
easts  which  have  oome  before  them,  that  the  company 
should  have  the  right  to  use  steam ;  and  that  is  an 
entirely  different  thing  from  seeing  whether  the  company 
have  duly  exercised  ths  powwrs  given  them :  they  mutt 
see  whether,  In  hdditlon  to  thosb  powers  which  are  given 
and  which  they  are  to  see  have  been  duly  exercised,  they 
aiB  willing  (for  on  ^em  Is  caat  the  responslbllily}  thsit ; 


the  company  should  have  additional  povecs  to  tboia 
which  a  company  ot  this  kind  generally  ham  Ik  h 
true  that  the  special  Act  gives  the  board  poCer  o(  eoa- 
Sidering  whether  the  company  Is  to  be  taken  o«t  ot  tha 
class  prohibited  by  statute  from  exercising  the  tfghkd 
using  steam  power ;  but  they  have  to  detendns  M 
question  independently  of  the  queetlon  wheOer  the  Un 
Is  propeHy  constructed. 

I  have  come  to  the  conclusion  (I  thhik  not  diftaihi 
from  Stirlittg,  J.,  fai  that)  that  the  statement  in  tki 
ptospectus  Was  that  the  company  had  at  that  bsbmsI 
the  absbluts  powtor^  without  any  iwtrletioa,  to  use  skoa 
for  the  pulrpose  ot  propelling  thahr  carriages^  sad  ttd 
that  sthtement  was  false. 

Then  we  must  consider  whether  the  defendants  hi 
reasonable  ground  for  believing  the  statsment  ts  be 
true,     domb  of   the  defendants  say  that  thef  ksBV 
that   no  consent   had   been   given   by  the  BosM  d 
Trade.     One  gentleman,    Mr.   Moots,   says  ihst  k 
acted  on  the  statements  of,  and  trnMed  to  thesolidta 
Wlio  seem  to  have  prepared  the  ploq^ectas.    As  Mgwb 
thedeflBndants,  Who  admit  that  they  actually  knev  tk 
facts,  if  Hhe  atSitement  bears  the  cohstmction  I  harefd 
upon  it,  it  cannot  be  said  they  did  not  kaew  tbsttti 
stdbement  they  were  nmktng  was  wntrut.    At  fspii 
Mr.  Mooke^  had  hb  reasonable  ground  lor  boNevhit  Rt 
be  trueP    If  this  had  been  a  clause  which  hshii  ail 
he  had  read  and  did  not  understand,  and  Atksl  tk 
solicitors  to  explain  it,  the  case  would  have  stood  fSf 
differently.    But  I  think  tills  is  what  his  meanh«  nsd 
be,  that  he  accepted  this  prospectus  prepared  bj  tk 
soUdton  without  investigatfon,  but  trusted  tint  ^ 
would  not  state  anytiiing  whtoh  was  not  right   I  4o 
not  think  that  Is  a  reasonable  ground fte  makiuga  rtrts- 
ment  whibh,  if  he  had  inquired  into  ft,  he  woaldfasw 
found  not  to  be  a  correct  and  true  statement,  and  i(  k 
had  looked  at  the  Act  (and  he  must  be  taken  to  Imi 
known  the  provisions  of  the  Act)  he  would  have  fosai  1 
section  which  would  not  have  required  the  legal  sddti 
of  the  sMicftoie  as  to  what  its  true  construetifla  wm 
but  dearly  stating  that  the  company  had  only  the  rigk 
at  the  present  moment  to  use  horse  power  or  ssiid 
power,  and  that  they  would  not  get  the  right  to  sn 
steam  powear  unless  something  farther  was  obWani 
namely,  the  consent  of  the  Board  of  Trade 

Some  of  the  defendants  do  not  appssir  Is  hm 
troubled  themselves  about  the  mattery  but  tbtff'mm^ 
be  in  a  better  position  than  Mr.  Mocre,  and  one  d  Ika 
who  does  say  that  he  thought  tke  censcnt  had  bseas^ 
tained,  does  not  state  any  sulBcient  reason  for  bsttiftS 
that,  when  he  was  going  to  make  snek  a  statesisBt ' 
this  to  the  public  to  take  shards 

I  have  already  referred  to  the  view  whieh  I  wi^ 
atand  to  have  been  taken  by  Stirling,  J.,  with  rqgsrfli 
tke  reasonable  ground  for  the  diteators  si^pesiug  ik 
statement  to  be  true.  It  was  that  Ikey  had  Rssoailb 
ground,  hs  men  of  business^  for  b^eving  that  la  kil 
this  coneent  of  the  Boaid  of  Trade  would  be  obtaksM 
thkik  if  it  tufrned  upon  that  alone  I  abculd  agies  a* 
hku.    FftobaDly  ttiey  did  expect  it,  although  ssm« 


them  afterwards  thbught  it  would  tfat  be  dssksfek  M 
stoam  power  should  be  empl<^ed  upon  the  Kae.  I* 
not  rely  upon  that.    But  although  I  think  IM  *} 
dirsotom  believed   that   the    Board    of   Trade  wm 
probably  give  ttioir  consent,  that  does  not  auks  t*"*!** 
statement  whkth,  in  fact,  they  made.    A  wy  V* 
alteration  in  the  statement— one  feels  tkat— WNMksiP 
made  it  true  In  Ihct;  for  kistenoe,  if  tkey  bad  oalfi^ 
*'  Subject  to  the  oonsent  of  the  Board  «^  fta<a»^;f 
then  it  could  not  have  been  said  tiiat  by  aay  wi^*[| 
ment  on  their  nart  the  nlalntiff  had  been  Itdtm ' 


ment  on  their  part  the  plaintiff  had  been 
take  ^e  shatcs. 

The  next  point  we  have  to  bonsUer  is 
plakitifl  was  indaned  by  Ikis  stotamsnt  ts  I 
I  Ikklk  it  is  nscMsary  hssitiUlrtf 
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point  of  law.  Aa  I  Trnderstand  the  law,  it  is  not  neooB- 
tery  thikt  the  miflstatement  sboald  be  thd  motlTe;  in  the 
senBe  of  the  only  motiTO,  the  only  indnooment,  to  the 
party  who  has  acted  to  hio  prejudice  ao  to  act.  It  is 
quite  suffloient  if  the  statement  is  a  material  inducement 
to  the  party  to  aot  upon  it.  Of  coume  it  would  be 
almost  impossible  to  say  it  was  the  only  induoement. 
Here  must  be  so  many  matters  which  enter  Into  a  man's 
mbid  in  considering  whether  or  no  he  shall  take  shares 
or  whether  he  shall  do  any  similar  act.  But  in  my 
opinion  (and  I  do  not  refer  to  the  dicta  of  Tarious  Judges 
which  hare  been  to  the  same  eltdct)  it  is  quite  sufficient 
if  it  was  a  material  inducement  to  the  party  who  has 
soifered  loss  to  take  the  shares.  I  think  Stirling,  J., 
came  to  the  conolttsion  that  the  misstatement  was  a 
material  inducement  to  the  plaintiff  to  take  the  shares, 
because  he  says  in  his  Judgment  that  the  plafaitiil  saw 
this  and  was  oi  opinion  that  hating  steam  power  would 
add  Tery  materially  to  the  profits  of  the  company.  But 
1  think  the  conclusion  he  came  to  was  tU^that  the 
statement  was  made  an  untrue  one  by  the  non-statement 
that  the  consent  of  the  Board  of  Trade  was  necessary 
before  the  power  could  be  acquired,  t  think  he  came  to 
the  conclusion  that  if  that  had  been  mentioned  it  would 
not  hare  affected  the  plaintiff  or  prevented  him  taking 
the  shares.  Why  does  he  do  that  ?  The  plaintiff  stated 
that  if  that  clause  had  been  redted  in  the  prospectus 
and  given  in  extenio  in  the  prospectus  he  would  not  have 
read  it. 

The  question  for  our  consideration  in  that  event  would 
be  totally  different  from  what  we  have  to  consider  now, 
and  that  would  be  a  very  different  prospectus  from  the 
prospectus  which  we  have  before  us,  where  there  is  no 
statement  at  al)  of  the  clause  of  the  Act,  and  nothing  but 
this  statement,  which  anyone  to  whom  the  prospectus 
was  shown  was  at  liberty  to  take  and  read  in  that  which, 
fD.  my  opinion,  is  its  proper  meaning  construed  fairly. 

ItAiink  Stirling,  J.,  also  considered  that  the  plaintiff 
was  to  some  extent  careless  in  reading  the  prospectus, 
bnt  he  says  that  he  relies  on  the  evidence  given  by  the 
plaintfff,  and  that  he  gave  his  evidence  with  great  fair- 
neas,  not  wisUng  or  intending  or  trying  to  exaggerate 
matters.  I  cannot,  on  this  point,  agree  with  the 
inference  the  learned  Judge  drew  from  the  facts  stated 
by  the  plaintiff.  [His  lordship  then  referred  further 
to  the  evidence,  and  continued.] 

There  is  only  one  other  point  which  we  ought  to  refer 
to  in  differing  from  Stirling,  J — that  is,  his  reliance  on 
the  conduct  of  the  plaintiff  at  the  meeting  in  Kovember, 
1884.  Ko  doubt  that  was  a  material  point,  and  it 
Atrack  me  as  one  to  some  extent  in  favour  of  the 
defendants.  They  say  **  How  was  it,  if  the  plaintiff 
thought  he  had  been  deceived  by  a  misstatement  made 
1^  these  defendants,  that  at  that  meeting,  when  he  knew 
that  they  had  not  the  sanction  of  the  Board  of  Trade, 
that  he  expressed  himself  as  he  did  as  having  full  con- 
fidence in  the  directors  f*'  Undoubtedly  he  could  not 
after  his  action  at  that  meeting  have  set  aside  the  oon- 
traot  to  take  the  shares.  Bnt  it  is  a  different  question 
here.  It  is  a  question  as  to  whether  he  has  precluded 
bhnaelf  fnnn  bringing  this  action  against  the  directors. 
He  has  not  precluded  himself,  but  his  conduct  there  was 
fairly  used  as  an  argument  that  that  would  show  that 
lie  had  not  considered  himself  in  any  way  deceived. 
Bnt  -we  must  remember  that  at  that  time  thBre  was  a 
prospect  that  the  directors  would  get  the  sanction  of 
tbo  Board  of  Trade,  and  I  think  the  plaintiff  might 
reasonably,  even  if  he  considered  himself  deceived,  ex- 
preaa  his  confidence  in  the  msnagement  of  the 
direcstors,  and  that  they  were  going  to  do  their  best  for 
the  company  and  to  get  this  power  from  the  Board  of 
Xrade,  and  he  might  wish  to  support  them  so  as  to  give 
them  a  betttt  chance  of  enabling  them  to  get  that.  I 
ao  not  think  that  Stilling,  J.,  relied  upon  the  plaintiff's 
cotiQWit  tit  that  ttflfethig  as  idKowing  that  the  statement 


of  the  plaintiff,  that  he  relied  on  the  statement  in  the 
sense  in  which  I  think  it  ought  to  be  read,  could  not  be 
believed.  And  I  think  his  conduct  at  that  meethig  may 
well  be  explained,  and  probably  is  attributable  to  the 
circumstances  to  which  I  have  referred,  and  that  it  did 
not  show  that  he  did  not  believe  or  rely  upon  the  state- 
ment or  at  that  time  think  that  he  had  been  deceived  by 
the  directors.  In  my  opinion,  therefore,  the  plaintiff 
here  has  made  out  his  case.  There  is  one  other  matter 
which  was  pressed  upon  us  to  which  I  ought  to  refer — 
that  the  coUapse  of  tiie  company  was  not  in  any  way 
caused  by  the  want  of  a  right  to  use  steam  power. 
But  the  question  we  have  to  consider  is  not  the  cause  of 
the  failure  of  the  company,  but  whether,  in  reliance  on 
the  statements  made  by  the  defendants  which  were  in- 
correct, the  plaintiff  has  done  an  act  to  his  prejudice. 

That  being  so,  the  deftodants  must  be  held  liable.  It 
is  not  that  I  attribute  to  them  any  intention  to  commit 
fraud,  but  they  have  made  a  statement  which  was  in- 
correct to  indube  the  plaintiff  to  act  upon  it  without  any 
sufficient  reason  for  making  that  statement,  without  any 
sufficient  reason  for  believing  it  to  be  true.  Therefore 
they  are  liable.    Then  what  ought  the  Judgment  to  be  P 

It  is  said  on  the  part  of  the  defendants  that  the  plain- 
tiff has  not  made  out  what  the  loss  is.  WeU,  he  has 
made  out  a  primd  faeie  case — that  is  to  say,  he  has 
shown  I  think,  on  the  evidence,  that  the  shares  are  of 
very  much  less  value  than  the  sum  which  he  gave  for 
them.  He  gave  £4,000,  and  on  the  evidence  the  com- 
pany is  being  wound  up.  I  think  the  proper  course  will 
be  to  declare  that  the  plaintiff  was  induced  by  a  mis- 
statement in  the  prospectus  to  take  the  shares,  and  that 
the  defendants  are  liable,  under  the  droomstances,  for 
any  loss  which  he  has  sustained  by  taking  the  shares, 
and  that  there  must  be  an  inquiry  as  to  what  that  is. 

Sir  Jaxbs  Hannbn.-^I  entirely  agree  in  the  Judgment 
which  has  been  delivered  by  Ootton,  L.J.,  and  particu- 
larly with  his  statement  of  the  law  with  which  he  com- 
menced that  Judgment ;  but  I  will  add  my  own  state- 
ment to  the  principle,  which,  I  believe,  does  not  materially 
differ  from  his.  I  take  the  law  to  be  that  if  a  man 
takes  upon  himselt  to  assert  a  thing  to  be  true  which  he 
does  not  know  to  be  true,  and  has  no  reasonable  ground 
to  believe  to  be  true,  in  order  to  induoe  another  to  aot 
upon  the  assertion,  who  does  so  act,  and  is  thereby 
damnified,  the  person  so  damnified  is  entitled  to  maintain 
an  action  for  deceit. 

Having  so  stated  the  principle,  I  will  proceed  to  con- 
sider  the  various  questions  which  arise  in  this  case,  and 
it  win  be  convenient  to  do  so  in  the  order  Stirling, 
J.,  has  dealt  with  them. 

The  first  question  is,  supposing  that  the  plaintiff  is 
entitled  to  recover  at  all,  who  are  the  persons  respon- 
sible P  Well,  no  serious  question  has  been  raised  with 
regard  to  anyone  but  the  defendant  Derry,  and  with 
regard  to  him  it  has  been  said  that  this  prospectus  which 
is  complained  of  waci,  in  the  first  place,  issued  without 
his  having  seen  it,  and  therefore  he  cannot  be  respon- 
sible for  it.  But  it  appears  that  it  was  prepared  in  conse- 
quence of  an  authority  given  by  him  that  a  prospectus 
should  be  prepared  upon  the  basis  of  the  former ;  and  it 
appears  to  be  the  fact  that  before  the  plaintiff  did  any- 
thing In  consequence  of  his  having  received  this 
prospectus  it  was  communicated  to  Mr.  Derry,  and  of 
course  the  question  would  be  whether  or  not  be  sanc- 
tioned and  approved  that  prospectus.  It  appears  to  me 
the  evidence  is  quite  conclusive  that  he  did.  In  order 
to  Judge  of  that  we  may  look  at  his  subsequent  conduct. 
He  made  no  objection  to  this  prospectus,  and  he  made 
use  of  it  by  circulating  it  amongst  his  friends.  I  think, 
therefore,  that  he  adopted  it,  and  is  therefore  responsible 
for  any  mischief  which  may  have  arisen  from  its  circu- 

Ilation;  and,  in  fact,  that  was  the  conclusion  which 
Stirling,  J.,  airived  at,  and  our  Judgment,  therefore,  is 
in  acooxdanoe  with  the  opinion  of  Stirling,  J. 
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Now  the  next  question  is  whether  the  statement  eoa- 
tained  in  that  proepectus  was  true.  It  has  been  con- 
tended on  behalf  of  some  of  the  defendants  boldly  that 
it  is  I  but  I  confess  I  am  quite  unable  to  understand 
how  that  can  be  successfully  maintained.  I  must  read 
agidn  the  passage  whioh  is  chiefly  relied  on.  [His  lord- 
ship read  %  and  continued : — ]  It  is  to  be  noted  that 
so  much  importance  is  attached  to  this  that  it  is  printed 
in  capitals  to  attract  the  attention  of  readers,  and 
obTiously  to  influence  their  minds  by  this  positire  state- 
meut. 

Now  it  has  not  been,  and  cannot  be,  contended  that 
there  was  any  such  absolute  right.  It  was  only  a  right 
in  the  CTent  of  the  Board  of  Trade  approYing  of  the  use 
of  steam  upon  the  line.  If  it  had  been  truly  stated  it 
would  haTe  been  only  that  they  had  an  expecta- 
tion of  obtaining  the  power  to  use  steam  or  other 
mechanical  motive  power.  But  upon  this  point  the 
judgment  of  Stirling,  J.,  is  against  the  defendants, 
(I  am  now  only  upon  the  question  whether  or  not  it  is  a 
true  statement),  for  he  says  :-*-"  First  of  all,  is  this 
statement  in  the  prospectus  true  or  untrue?  To  my 
mind  it  is  perfectly  dear  that  it  is  not  an  accurate 
statement  of  the  legal  position  of  the  company,"  and  in 
that  I  entirely  concur,  and  I  am  unable  to  see  how  it 
was  possible  to  argue  that  it  was  a  correct  statement. 

Then  arises  that  which  is  the  main  question  in  this 
cause,  Whether  or  not  this  statement,  which  Stirling, 
J.,  calls  inaccurate,  is  one  made  under  such  circum- 
stances as  to  make  the  defendants  responsible  for  the 
consequences  of  other  persons  having  acted  upon  itP 
Now  Stirling,  J.,  says  that  perhaps  the  law  on  this 
point  is  not  quite  settled  yet,  and  he  refers,  as  well 
illustrating  the  point  upon  which  difierenoee  have 
arisen,  and  may  remain  to  be  settled,  to  two  judgments, 
the  one  of  Lord  Chelmsford  and  the  other  of  Lord 
Oranwortb,  in  the  Weatern  Bank  of  ScoUand  t.  Addie. 
I  will  not  read  the  judgment  of  Lord  Ohelmsford, 
because  it  appears  to  me  that  that  supports  the 
principle  which  I  have  ventured  to  say  appears 
to  me  to  be  the  correct  one.  I  only  wish  to  call 
attention  to  the  language  of  Lord  Oranwortb, 
which  is  supposed  to  indicate  a  different  opinion 
on  his  part.  He  says  :  "If  persons  in  the  situation  of 
directors  of  a  bank  make  statements  as  to  the  condition 
of  its  affairs  which  they  bond  fide  believe  to  be  true,  I 
cannot  think  they  can  be  guilty  of  fraud  because  other 
persons  think,  or  the  court  thinks,  or  your  lordships 
think,  that  there  was  no  sufficient  ground  to  warrant 
the  opinion  whioh  they  have  formed."  Now  I  think  that 
if  it  is  a  matter  of  ophiion,  then  there  is  of  course  ample 
room  for  the  question  whether  or  not  that  opinion  was 
reasonably  formed.  But  if  it  is  a  question  of  fact  very 
different  considerations  arise.  It.  appears  to  me  that 
this  is  a  question  of  fact.  Can  anybody  reading  this 
section  come  to  any  other  conclusion  than  that  which 
Stirling,  J.,  himself  has  come  to,  that  the  prospectus 
does  not  correctly  set  forth  the  substance  of  the  Act  P 
Now  there  have  been  numerous  authorities  which  have 
been  referred  to  in  which,  as  I  conceive,  the  prin- 
ciple which  I  have  stated  has  been  enunciated  by 
judges  of  great  eminence.  There  is  the  statement  of  the 
law  by  Lord  Cairns  in  the  Bee$e  River  Stiver  Mining 
Co.  V.  8mUh,  17  W.  E.  1046,  L.  B.  4  H.  L.  64, 
In  which  he  says,  at  p.  79,  "  When  I  say  a '  fraud,' 
I  do  not  enter  into  any  question  with  regard  to  the 
imputation  of  what  may  be  called  fraud  in  the  more 
invidious  sense  against  the  directors.  I  think  it  may  be 
quite  possible,  as  has  been  alleged,  that  they  were 
ignorant  of  the  untruth  of  the  statements  made  in  their 
prospectus.  But  I  apprehend  it  to  be  the  rule  of  law 
that,  if  persons  take  upon  themselves  to  make  assertions 
as  to  whioh  they  are  ignorant  whether  they  are  true  or 
untrue,  they  must,  in  a  civil  point  of  view,  be  held  as 
responsible  as  if  they  had  asserted  that  which  they 


knew   to   be   untine."     And  Lord  Oalms  expieiw 
himself  to  a  similar  effect  in  the  case  of  Peek  v.  Gsnqr 
But  it  has    been  said  that   these  passases  xslate  ts 
actions  for  the  reoission  of  contracts,  and  not  to  letuai 
for  deceit    But  I  will  first  add  to  this  opinion  of  lid 
Cairns  the  statement  of  the  law  by  Mauls,  J^  in  Ihi 
case    of    Evane    v.   Edmunds,    1    W.   R.   41S,  U 
C.    B.    787  :    '*  If    a    man    having  no    knowlMfi 
whatever  on  the  subject  takes  upon  himself  to  repceaaat 
a  certain  state  of  facts  to  exist,  he  does  so  at  hison 
peril,  and  if  it  is  done  either  with  a  view  to  seouze  mm 
benefit  to  himself  or  to  deceive  a  third  peisos,  he  ii 
guilty  of  fraud,  for  he  takes  upon  himselt  to  wimat 
his  own  belief  of  the  truth  of  that  which  hs  siMtti." 
I  agree  with  what  is  said  in  these  two  opinions,  tlie  m 
of  Maule,  J.,  and  the  other  of  Lord  Cairns,  and  also  vift 
what  is  said  by  Mr.  Pollook  in  his  valuable  work  os 
Tbrts,  at  p.  246,  **  that  these  dicta,  one  of  an  sndBSit 
common  law  judge,  the  other  of  an  eminent  OhsDoeQoi, 
are  now  both  daasioal,''    and  that    their   appUeiiki 
extends  to  actions  for  deceit  as  well  as  to  aetioos  for  tls 
rescission  of  contracts.  I  may  add  the  very  dear  opnoi 
of  the  late  Master  of  the  Bolls  in  an  action  fbr  deest- 
namely,  that  of  8mUh  v.  Ohadwidfin  which  lieiqi 
down  the  law,  as  I  think,  precisely  as  it  has  been  Ud  dm 
by  Cotton,  L. J. :  "Now  without  repeating  at folllQift 
what  I  have  said  in  the  recent  case,  I  think  the  law« 
this  subject  is  dear.    A  man  may  isaoe  a  prospeetoi  ac 
make  any  other  statement  to  indnoe  another  to  ests 
into  a  contract  believing  that  his  statement  is  tns  ui 
not  intending  to  deceive,  but  he  may,  through  osnImh 
ness,  have  made  statements  whioh  are  not  tme^  and  if  ka 
does  so  he  is  liable  in  an  action  of  deodt ;  he  osaaotba 
allowed  to  escape  merdy  because  he  had  good  inte&tioii 
and  did  not  intend  to  defraud." 

But  rdiance  has  been  placed  npon  some  obserrstioBi 
of  Lord  Bramwell,  expressed  in  his  nsad  atddiv 
manner,  and  certainly  I  am  very  anwilliag  to  sntsr  istt 
any  discussion  with  so  great  a  master  of  langosge  « 
Lord  Bramwell.  But  I  must  venture  to  e^rssi  uj 
opinion  that  the  expresdon  '*  legal  fraud "  which  hM 
been  in  constant  use  by  judges  for  very 'many  yesniiy 
to  say  the  least,  an  exoeedin^y  convenient  e^resrios- 
that  is  to  say,  it  is  an  expresdon  whidi  very  c^ 
conveys  an  idea  which  is  the  object  of  laagnsgs,  and  it 
this,  that  degree  of  mordcnlpi* 


appears  to  me  to  mean  this,  I 

bili^  in  the  statement  of  an  untmthlto  induce  aaothtf  ii 
alter  his  position  to  which  the  law  attaches  responstbOi^* 
And  that  is,  as  I  think,  where  a  man  makes  an  aatrti 
statement  for  the  purpose  mentioned  without  ressowMi 
cause  for  bdieving  it  to  be  true.  No  doubt  tfis  ^ 
*'  fteud"  Is,  in  common  parlance,  reserved  for  aotioois 
great  turpitude,  but  the  law  applies  it  to  lesser  brosd» 
of  moral  duty  ;  and  it  appears  to  me  that  the  sukisga 
any  statement  from  which  others  are  intended  toi^ 
without  reasonable  ground  for  stating  it,  and  vitbe^ 
reasonable  ground  for  believing  it  to  be  tiu^  iij^ 
breach  of  moral  duty,  though  it  may  not  be  one  of  sack 
dark  complexion  as  to  blast  for  ever  the  ohaiaoCsrol  thi 
man  who  does  it.  It  is  not  necessary  that  then  ihw 
be  that  amount  of  wrong  iu  order  to  gite  a  kffi 
remedy.  And  I  think  the  same  obsorvatioBS  spflf ' 
Bowen,  L. J.'s  use  of  the  word  "  dishonest,"  tboagij* 
Cotton,  L.J.,  has  pointed  out,  when  we  come  te  n>^  ^ 
whole  of  his  judgment  we  see  in  what  sense  be  ss>i"| 
word  <<dUhonesty,*'  as  something  impljlag  '^ 
culpability. 

Applying  these  principles  to  the  present  css^  i  j^ 
f ess  I  cannot  bring  myself  to  think  that  any  mtf  gf 
ing  this  section  of  the  Act  of  Parliament  v^^^o^f^^ 
that  the  prospectus  correctly  or  truly  sst  f«» 
powers  of  the  company  in  respect  of  the  of'^  ^ 
steam ;  in  other  words,  I  am  unable  to  see  tt»^^ 
directors  had  any  reasonable  groand  lor  bdiMf  ^ 
statement  to  be  tmct 


Vol.  XXXVI. 

[Ang.  16.1888.]    THE   WEEELT  BEPOBTEK. 

906 

OOVST  OF  Appui. 

Pane  V,  DiBBT. 

OOUBT  OF  ApPBAL. 

Bat  Stirling,  J,,  has  considered  the  case  from  this 
point  of  Tiew :  of  whether  they  had  reasonable  ground 
for  belieting  that  which  they  said.  He  does  not 
pot  it  upon  the  point  of  whether  or  not  tfaoy  were 
guilty  of  this  grosser  kind  of  fraud,  but  he  considers 
the  case  upon  the  basis  of  its  being  actionable  to  make 
a  statement  without  reasonable  ground  for  believing  it 
to  be  true ;  and  he  comes  to  the  conclusion  that  in  this 
ease  they  had  such  reasonable  grounds.  And  now  we 
DOBt  consider  upon  what  he  bases  his  judgment.  After 
making  some  seyere  comments  upon  four  of  the  defend- 
ants  for  taking  the  money  to  qualify  them,  in  consider- 
ing whether  these  defendants  are  guilty  of  anything 
blameworthy,  he  says  thst  if  it  had  been  said  to  them, 
"  You  have  told  a  thing  in  the  prospectus  which  you 
haTQ  no  right  to  tell ;  you  hate  said  you  hare  a  right  to 
use  mechanical  power  when  you  have  not;  each  and 
eyary  one  of  them  would  hare  stood  aghast."  It  is  Yery 
likaly  that  they  did  stand  aghast  when  they  heard  their 
conduct  with  regard  to  accepting  the  money  so  described 
by  Stirling,  J.  But  that  does  not  affect  the  Justice  of 
his  remarks  with  regard  to  their  conduct;  and  their 
liability  at  law  is  not  to  be  measured  1^  the  surprise 
that  they  would  feel  when  it  is  pointed  out  to  them  that 
they  are  liable  to  an  action.  That  would  lead  to  very 
dangerous  consequences,  for  then  persons  in  the  position 
of  the  defendants  would  be  at  liberty  to  deoeiTe  others 
to  the  extent  that  they  could  succeed  in  deceiring 
themselves. 

But  Stirling,  J.,  then  proceeds  to  deal  with  the  facts. 
His  Judgment  seem  to  amount  to  this,  that  because 
there  was  a  possibiUty  of  the  sanction  of  the  Board  of 
Trade  being  obtained,  and  the  defendants  beUeved  it 
would  be  obtained  as  a  matter  of  course,  and  that  there- 
fore they  should  obtain  that  sanction  in  the  future,  that 
that  constituted  reasonable  ground  for  stating  that  they 
have  it  in  the  present.  I  can  only  say  with  great 
regret  that  I  entirely  differ  from  that  fiew.  It  appears 
to  me  that  nothing  can  morally  Justify  a  man  in  stating 
a  thing  as  a  fact  as  existing  at  present  because  he  ex- 
pects that  it  will  exist  in  the  future.  And  when 
Stirling,  J.,  says  that  mercantile  men  dealing  with 
matters  of  business  would  be  the  first  to  cry  out  if  the 
notion  of  deceit  were  extended  to  what  is  honestiy  done 
in  the  belief  that  these  things  would  come  about,  I  can 
only  say  that  there  are  two  dassos  of  mercantile  men. 
There  are  those  who  hare  lax  notions  of  the  duty  of 
taking  care  to  be  accurate,  and  those  who  are 
aorapulously  careful  to  obserre  this  du^ ;  and  it  is  the 
opinion  of  the  latter  dass  to  which  I  attach  most  im- 
portance. 

The  next  question  is  whether  or  not  this  statement, 
untrue  in  fact,  and,  as  I  think,  made  without  reasonable 
ground  for  belieying  it  to  be  true,  by  the  defendants 
influenced  the  plaintiff  in  taking  these  shares.  Now 
upon  this  point  we  do  not  differ  from  the  opinion  ex- 
preseed  by  Stirling,  J.,  for  he  says  that  his  condnsion 
upon  the  evidence  is :  '<  I  think  that  the  existence  of 
this  paragraph  had  a  material  influence  upon  the  mind 
of  Sir  Henry  Peek  when  he  applied  for  the  shares."  In 
my  jndgmenti  so  far  as  this  part  of  the  case  is  con- 
oemed,  that  carries  the  case  for  the  plaintiff.  That 
which  materially  influences  a  man  in  taking  a  step,  sub- 
ject to  the  observations  as  to  the  breach  of  moral  duty 
on  the  part  of  those  who  make  it,  gives  a  cause  of 
action.  It  is  not  necessary  that  it  should  be  the  sole 
influencing  motive.  If  it  was  a  motive  materially  influ- 
encing, then,  unless  it  had  been  present,  the  conduct  of 
the  plaintiff  might  have  been  different,  which  is  suffici- 
ent. But  Stirling,  J.,  seems  to  think  that  though  the 
existence  of  the  paragraph  had  a  material  influence  upon 
the  mind  of  Sir  Henry  Peek  when  he  applied  for  the 
shares,  that  that  is  in  a  degree  modified  by  the  circum- 
stance that  Sir  Henry  Peek  does  not  state  that  had  he 
known   the   contents  of  the   Act  he  would  not  have 


applied  for  the  shares.  I  am  of  opinion  that  a 
hypothetical  question  of  that  kind  is  not  material  in 
considering  this  question.  No  one  could  tell  what  he 
would  have  done  under  other  circumstances.  The 
ground  of  complaint  is :  '*  I  had  not  the  opportunity  of 
exercising  my  Judgment,'*  And  tbereforo  it  seems  to 
me  that  the  case  is  made  out  that  Sir  Henry  Peek  was 
materially  influenced  so  that  for  this  purpose  he  was 
induced  to  take  the  shares  by  reason  of  this  false  state- 
ment. 

Then  there  remains  only  the  question  of  damages. 
Upon  that  I  have  nothing  to  add  to  what  has  been  said 
by  Cotton,  L.J. 

LoPBs,  L.  J.— This  case  is  a  case  of  such  importance 
that  I  desire  to  state  my  view  of  the  law,  although  I  in 
no  way  differ  from  the  law  as  it  has  been  stated,  nor 
from  the  result  arrived  at.  Now  this  is  an  action  of 
deceit.  It  is  true  that  there  are  different  degrees  of 
moral  delinquency,  but  I  know  of  no  fraud  which  will 
support  an  action  of  deceit  to  which  some  moral  delin- 
quency does  not  belong.  An  action  for  deceit  would 
not  lie  for  an  innocent  mlBrepresentation,  for  such  mis- 
representation is  not  fraudulent.  On  the  other  hand,  a 
slight  degree  of  what  I  will  call  moral  obliquity  will 
suffice  to  render  a  misrepresentation  fraudulent  in  con- 
templation of  law.  And  let  me  say  this  is  what  I 
understand  by  the  expression  which  is  so  oftsn  used  iu 
the  authorities,  and  which  has  been  referred  to  by  Sir 
James  Hannen,  I  mean  the  expression  "legal  fraud." 
Now  I  will  endeavour  shortiy  to  state  what  I  believe  the 
result  of  the  cases.  The  law,  I  venture  to  say,  is  well 
settied  and  well  understood.  I  think  the  result  of  the 
oases  amounts  to  this.  If  a  person  makes  to  another  a 
material  and  definite  statement  of  fact  which  is  false,  in- 
tending that  person  to  rely  upon  it,  and  he  does  rely  upon 
it  and  is  thereby  damaged,  then  the  person  making  the 
statement  is  liable  to  make  compensation  to  the  person 
to  whom  it  is  made — ^first,  if  it  is  false  to  the  knowledge 
of  the  persom  making  it ;  secondly,  if  it  is  untrue  in 
fact,  and  not  believed  to  be  true  by  the  person  making  it ; 
thirdly,  if  it  is  untrue  in  fact,  and  is  made  recklessly, 
for  instance,without  any  knowledge  on  the  subject  and 
without  taking  the  trouble  to  ascertain  if  it  is  true  or 
false ;  fourthly,  if  it  is  untrue  in  fact  but  believed  to  be 
true,  but  without  any  reasonable  grounds  for  such  belief. 
I  believe  that  to  be  a  fair  statement  of  what  the  result 
of  the  cases  is. 

I  will  now  proceed  to  deal  with  this  case,  and  to  apply 
those  principles  to  this  case,  and  I  shall  endeavour  to  dio 
that  very  shoztiy. 

First,  with  regard  to  the  responsibility  of  the  defen- 
dants, I  will  deal  with  that  matter  first.  I  think  they 
are  dl  responsible  for  tliis  prospectus.  A  distinction 
has  been  endeavoured  to  be  made  in  the  case  of  Mr. 
Derry.  I  think  there  is  no  distinction  that  can  be  relied 
upon.  When  it  is  recollected  that  100  of  the  pro- 
spectuses were  sent  to  him  and  that  he  issued  them, 
and  it  must  be  assumed  read  them,  I  think  the  fair 
conclusion  is  that  he  adopted  that  prospectus. 
Passing  from  that,  the  question  arises,  which,  to  my 
mind,  is  a  most  material  one,  as  to  what  is  the 
meaning  of  that  statement  in  the  prospectus.  Now 
there  are  three  passages  in  the  prospectus  (I  think  only 
two  have  been  mentioned  hitherto,  but  I  think  there  are 
three)  which  are  important  On  the  first  page  there  are 
the  words  **  Incorporated  by  special  Act  of  Parliament 
45  &  46  Vict.,  authorizing  the  use  of  steam  or  other 
mechanical  motive  power."  Then  there  is  the  passage 
in  the  middle  of  the  prospectus,  portions  of  which  are  in 
capital  letters  and  intended  to  be  emphatic,  iu  these 
words.  [.His  lordship  read  it,  and  continued : — 1  And 
then  there  is  a  further  passage  which  I  think  is  not  un- 
important lower  down  in  the  prospectus,  which  is  in  these 
words :  "  Looking  at  the  exceptional  advantages  offered 
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by  this  undertoldtig  from  the  dense  population  o(  the 
towns  it  traverses,  the  anusoally  favourable  conditions  as 
to  inotiTe  |)ower  open  to  the  company,  and  the  annual 
dividends  earned  by  other  tramways  which  do  not  enjoy 
suoh  special  privileges  " — I  presume  referring  to  the 
steam  power—''  the  directors  hate  reason  to  believe  that 
the  enterprize  will  prove  highly  remunerative,  and  the 
shares  now  for  subscription  offer  a  very  favourable 
opportunity  for  a  sound  and  progressive  investment.*' 
Kow  those  are  the  words  in  the  prospectus  which  are 
relied  upon  by  the  plaintiff.  Now  what  is  the  test  we 
ought  to  apply  in  order  to  ascertain  the  meaning  of  those 
words  P  I  think  the  proper  teat  is  to  determine  as  far  as 
we  can  how  a  reader  of  ordinary  intelligence  reading  that 
prospectus  would  understand  those  statements.  I  come 
to  the  conclusion  that  a  reader  of  ordinary  intelligence 
would  understand  that  in  that  prospectus  was  contained 
a  definite  assertion  of  a  then  existing  fact— that  is,  a  right 
to  use  sieam  power.  I  cannot  think  that  any  reader  of 
ordinaty  intelligenoe  reading  those  passages  would  come 
to  the  conclusion  that  it  meant  only  an  assertion  of  what 
I  win  call  a  violent  probability  that  a  consent  to  use 
steam  power  would  be  obtained. 

If  that  is  the  meaning,  then  the  question  arises,  Was 
it  a  false  statement?  It  seems  to  me  that  that  is  a 
matter  which  cannot  be  contested,  and  which,  in  point 
of  fact,  was  not  contested.  It  is  perfectly  dear,  by 
reference  to  the  special  Act,  that  no  steam  power  could 
be  used  without  the  consent  of  the  Board  of  l^rade  and 
the  two  corporations  of  Plymouth  and  Bevonport. 

Kow,  passing  from  that,  did  the  defendants  intend  the 
plaintiff  to  act  upon  that  statement  P  That^  again,  I 
say,  is  too  dear  for  argument,  and  Stirling,  J.,  did  not 
doubt  it ;  I  think  he  could  hardly  doubt  it. 

But  now  I  come  to  one  of  tiie  two  most  important 
matters  In  this  case.  Was  that  statement,  having  the 
meaning  which  I  think  bdongs  to  it,  fraudulent  P 
If  the  law  is  correct  as  I  have  stated  it,  it  would 
be  fraudulent  if  it  was  made  recklessly,  or  if  it 
was  made  without  any  knowledge  of  the  subject  one 
way  or  another,  or  if  it  was  believed  in  by  those  who 
made  It  but  without  any  reasonable  grounds  for 
such  belief.  The  defendants,  then,  appeair  to  me  to 
be  in  this  dilemma.  If  they  say  they  had  no  knowledge 
of  the  subject,  whether  it  was  accurate  or  not,  then 
surely  it  must  be  a  reckless  statement  on  thdr  part.  If, 
on  the  other  hand,  they  say,  «  We  believed  in  it,*'  they 
must  go  further,  and  they  must  say,  ^<  We  had  reason- 
able grounds  for  believing  iV'  because,  if  it  was  believed 
in,  but  without  reasonable  grounds,  then  it  i^ould  be 
fraudulent.  Kow  how  cocld  they  possibly  say  they  had 
reasonable  grounds  for  believing  that  that  statement 
was  accurate  P  They  had  their  own  Act  of  Parliament. 
If  they  had  referred  to  it  they  would  at  once  have  seen 
that  the  statement  was  absolutely  inooxreot.  Therefore 
it  appears  to  me  that  they  must  either  have  been  reck- 
less, and  this  was  a  statement  recklessly  made,  or.  If  It 
was  a  statement  believed  in,  that  it  was  a  statement 
made  without  any  reasonable  ground  for  believing  it. 
It  will  not  do  for  them  to  say,  as  I  rather  think  Stirling, 
J.,  if  I  understand  his  judgment  correctly,  thought  it 
would  do,  "  We  had  reasonable  grounds  for  saying  that 
we  expected  that  the  power  lihotad  be  given  us.** 

Kow,  with  regard  to  this  part  of  the  case,  it  appears 
to  me  that  that  passage  Which  was  read  by  Sir  ^. 
fiannen  from  the  judgment  of  Sir  Oeorge  JTessd,  late 
Master  of  the  Bolls,  in  Smith  v.  Ohadwiek  is  verv  ap- 
plicable.  [His  lordship  rsad  it,  and  continued:—] 
It  appears  to  me  that  these  Words  cover  tltis  portion 
of  the  case. 

Kow,  passing  from  that,  I  come  to  the  next  question, 
Bid  the  plaintiff  rdy  on  that  statement  P  or,  in  dther 
words,  WVu  he  induced  to  take  shares  l^  means  of  that 
statement  P  Kow  the  statement  need  not  be  the  only 
nuftlTe  whlnh  indnoed  bikn  to  take  the  shares.    It  would 


be  quite  suffldent  if  that  statement  materially  inflasooed 
his  mind  in  taking  those  shares  ;  and  Stirling,  J^  neai 
to  have  come  to  Sie  eondusion  that  it  did.becnieb 
says,  "  I  think  tiie  statement  materially  inilaeBflri  tt« 
plaintiiirs  mind."    I  quite  agree  with  what  imtHbj 
Sir  J.  Hannen,  that,  so  far  as  this  portion  of  tiuwi 
concerned,  I  think  that  concluded  ft.    But  that  WBBt 
the  view  of  Stirling,  J.    There  was  a  portion  dths 
judgment  in  8m^K  v.    CJiodwiaA  which  hen  ifsi 
becomes  valnable.    The  Master  of  the  Bolls  sgabigM 
on  to  say,  **  Again,  on  the  question  of  the  matsrialftiii 
the  statement,  if  the  court  tees,   on  the  ftuss  of  ft, 
that  it  is  of  suoh  a  nature  as  would  induce  s  pern 
to  enter  into  the  contract,  or  would  lend  to  Mm 
him  to  do  so,  or  that  it  would  be  a  part  of  the  indntt- 
ment  to  enter  into  the  contract,  the  inferense  ii  if 
he  entered  into  the  contract  that  he  acted  on  &e  h- 
ducement  so  held  out,  and  you  want  no  evidence  tlutte 
did  so  act  I  but  even  tiien  you  may  show  "  (he  goa  os 
to  say)  **  oth«r  droumstanoes  whidi  rebut  that.**  Theie- 
fore,  assuming  the  condusions  to  which  I  have  anivei 
with  regard  to  the  rest  of  tiie  case  are  oofreet,  there  ii 
here  an  inference  that  he  did  act  upon  the  stttameBt 
Kow  Stirling,  J.'s  judgment  seems  to  have  been  ift* 
fluenced  by  several  matters  to  which  he  alludes.  It  « 
to  be  recollected  that  he  gives  Sir  H.  Peek,  the  plsbitiBi 
every  credit  fbr  candour  and  trutiifulness.    In  one  pirt 
of  his  judgment  he  speaks  with  regard  to  a  defset  is  Ui 
memory — ^that  is,  with  regard  to  tbe  signature  to  i 
certain  application  for  shares.    I  cannot  think  fbstthit 
was  very  material,  and  I  think  an  explanation  wss  glw> 
of  it  which  is  satisfactory.     But  what  we  have  to  look 
at  is  what  the  result  of  the  whole  of  the  evidence  giia 
by  him  is.    He  need  not  have  been  called  at  all.   Tte 
inference,  I  take  it,  would  have  been  aufldent  it  it  M 
been  left  there.    But  he  is  called  and  a  certain  queitifln 
is  put  to  him  by  Mr.  Bompas  wfaidh,  I  am  rather  in- 
dined  to  think.  Sir  Henry  Peek  somewhat  misasder- 
stood,  and  the  answer  to  which,  I  think,  Stirling  h 
attached  too  much  importance  to.    When  that  qaestva 
was  put  to  Sir  H.  Peek  his  mind  was  directed  to  ^ 
portion  of  it  which  related  to  the  seven  years,  sad,  si  I 
observed  in  the  oonrse  of  the  argument,  if  tbe  ^leitia 
had  been  pat  in  a  different  f orm— namdy,  in  thta  ta 
'*  H  there  had  appeared,  on  that  statement  and  Mo- 
tion, that  this  right  to  use  steam  motive  powK«< 
subjeet  to  the  conseut  of  the  Board  of  Trade,*  I  ^ 
not  hesitate  to  say,  having  regard  to  the  rert  et^ 
evidence  and  the  general  result  of  his  evidence,  tt^ 
believe  he  would  have  unreservedly  have  ssid,  **  1 1^ 
not,  in  tSiose  dronmstances,  have  taken  the  shatei.*' 

Then,  again,  there  is  another  matter  which  I  ^^ 
shortly  aUude  to,  and  that  is  this.    StirUng^  J.*i  ij| 
to  have  been  affbcted  by  wliat  took  plaee  it« 


meeting  in  Kovember,  1884,  When  I  think  Sb  M 
Peck  says  he  had  oonfldenoe  in  the  direction,  or  im 
some  wt>rds  to  Hiat  effect,  but  then,  as  Mr.  Beiapss  I* 
reminded  us,  it  must  be  borne  in  mind  that  at  tiiit^ 
there  was  a  prospect  still  existing  of  getting  Udi  uiu^ 
from  the  board.  I  think  the  explanation  of  ^^^^^ 
Henry  Jfeek  said  at  that  meeting  is  this:  *WeD.l|| 
not  desface,  by  anythhig  I  may  say,  in  aqy  «>|J| 
embarrass  or  Ikamper  Ch^  directors.  It  is  poAteJg 
may  get  this  consent  in  the  future,  and  I  wfll  do  sflW 
Which  shall  in  any  way  prejudice  thdr  so  dotng.** 

I  think  thrt  disposes  of  all  the  matters  In  tie  alt 
except  the  question  of  damages.  I  quits  sgm  ^ 
what  hiM  been  eaid  lb  respect  to  damages. 

The  appeal  stood  over  for  aiyiment  apes  tks  f^i** 
of  the  measure  of  damages. 

The  following  oases  were  referred  to  on  ttii  1^^, 
Twyerou  v.  Qran^  25  W.  B.  701,  S  0.  P.D.4W^* 
jDawieonv.  Tuthek,  8  W.  E.  809,8  Maeq.  78J;  *J7 
V.  MM$r.  HI  W.  B.  18,  L.  B.  7  Bx.  819;  A«P^- 
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Ifewhold,  29  W.  B.  456,  17  Oh.  D.  801 ;  WaddeU  t. 
modbt^,  ST  W.  ft.  Ml,  4  Q.  B.  Bb  678 ;  Homer  ▼. 
Jammy  S  TIoms  Law  Bep.  861 

OoRoir,  L.J.— Om  nther  diiamit  polat  luui  beca 
omitted  In  the  erguxneBt,  aa4  netanUy,  because  neither 
party  knew  what  would  be  the  leeolt  of  our  ^nion  on  the 
qneetion  whether  the  defendantB  had  made  any  iqpte- 
eentatlon  which  entitled  the  plaintUE  to  relief  ;  and  we 
ham  had  a  long  and  echanatiTe  aignment  to*day  on  the 
qneetion.  It  is  one  of  oonsiderable  dii&oolfy.  The 
qneetion  whioh  arose  was  this— there  being  no  evidence 
which  would  really  fix  the  loss,  we  thought  there  ought 
to  be  an  Inquiry,  but  the  question  was  from  what 
period  ought  that  inquiry  to  be  directed,  whether  the 
Talue  of  the  shares  ought  to  be  estimated  at  the  time 
when  the  action  waa  brooght  or  at  the  present  time  P 
Bat  I  think,  on  the  whole,  after  the  discossioa  we  have 
had,  that  on  principle  and  in  accordance  with  the 
oaeee  neither  eC  thoee  periods  can  be  &nd. 

The  damage  to  be  recovered  by  the  plaintiil  is  the 
lose  whieh  he  eastalned  by  acting  on  the  repreeentations 
of  the  defendants.  That  acting  was  taking  the  sliares. 
Before  he  was  induced  to  buy  the  shares  he  had  the 
£4^000  in  his  pocket.  The  dav  when  the  shares  were 
allotted  to  him,  which  was  the  consequence  of  his 
acting,  he  paid  over  that  £4,000  and  he  got  the  shares ; 
and  the  loss  sustained  by  him  in  consequence  of  his 
acting  on  the  representations  of  the  defendants  was 
having  the  shares  instead  of  having  in  his  pocket  the 
£4^000.  The  loss,  therefore,  must  be  the  diilerenoe  be- 
tween his  £4,000  and  the  then  value  of  the  shares. 

Now  it  must  not  be   taken  that  the  value  of  the 
eharee  was  what  they   would  have  sold   for   in   the 
market,  because  that  might  not  show  the  real  value 
at  alL    I  do  not  know  whether  there  was  any  market 
in  the  «ase»  but  the  market  might  have  been  afCeetecl 
by  the  repreeentations  which  were  made  by  the  defend- 
note  whidi  induced  the  plaintifl  to  act  and  which  might 
luKVC  induced  others  to  act.    Neither  can  the  plaintiff 
get    the    benefit    of    any    loss    or    depreciation    in 
the    shares    which    was    occasioned    by    subsequent 
acta.     If     the     oompany     at     the     time     was     a 
good  company,  and  one  which  was  of  intriusio  value, 
then  ao  fact  which  subseqnentiy  occurred— as,  for  in- 
ataocc^  some  Act  of  Parliament  being  passed  entirely  to 
pierent  such  tramways  from  having  steam  used  upon 
ttiem  or  anything  else— ought  to  add  to  the  damages  to 
be  paid  by  the  defendants^  becanae  the  value  of  the 
aharae  nt  the  time,  under  the  drcumstanoes  then  exist- 
ing, la  that  which  must  be  taken  into  account  in  con- 
aidcring  what  the  plaintiit  lost  by  handing  over  his 
£4l,000  and  getting  his  shares.    Of  course  a  plaintiff 
oaaaot  aggravate  the  damages  he  is  to  get  hj  acting  un- 
geaeonaWy  i  and  if  here  the  plaintiff  had  in  any  way 
a^ed  nareaaonably  then  any  loss  which  waa  the  conse- 
qa«nce  of   that  would  not  be  added  to  the  damages 
which  were  to  be  paid  by  the  defendants.    But  I  cannot 
think  that  he  acted  nnreasonably.     ih^  oidy  time  When 
it  ooiUd  be  said  he  acted  unreasonably  wia  whea  he  dis- 
ooTcred  the  fraud.    The  point  which  occurred  to  me  was 
whether  he  ought  not  then  to  have  at  once  repudiated 
the  aharee,  to  have  brought  an  Action  against  the  com- 
pany to  compel  them  to  take  back  the  shares  and  get 
back  his  £4,000;  but  I  cannot  think  that  he  oan  be  con- 
aidered  as  having  acted  unreasonably  in  that  matter.  He 
did  commenoe  an  action  in  order  to  set  aside  the  pur- 
chaae  from  the  company,  but  that  was  prevented  from 
being  effectual  because  the  winding-up  petition  was  pre- 
aeated  two  days  before^    I  do  not  think  we  oan  say  that 
his  conduct  was  so  unreasonable  aa  to  deprive  him  of  any 
action  against  the  defendants  here,  or  from  taking  into 
aoconnt  the  subsequent  events.    Although  the  vidue  is 
not  to  be  aacertahked  at  the  subsequent  period  so  aa  to 
take  into  account  for  the  benefit  of  the  plaintiff  events  ^ 


subsequent,  which  depreciated  the  value  of  this  oompany, 
yet  those  events,  if  they  show  that  the  company  wae 
originally^  with  the  capital  which  it  had  got,  a  company 
which  waa  worthleest  may,  in  my  opinion,  be  taken  into 
aoconnt  as  evidence  of  what  was  the  value  immediately 
after  the  shares  were  allotted  to  the  plaintiiE.    So  that  it 
may  be  that^  useful  as  this  discussion  has  been  in  order 
to  elncidate  what  ought  to  be  the  pTQper  time  for  ascer- 
taining the  value,  it  may  ultimately  produce  no  good 
result  to  the  defendant    But  I  think  it  is  in  accordance 
with  the  oases,  and  in  accordance  with  principle,  that  the 
real  value,  and  not  the  market  value,  is  to  be  ascertained 
immediately  after  the  day  when  the  shares  were  aUotted 
to  the  plaintiff.    That  is  the  rule  laid  down  by  Lord 
Orauworth  in  Davidson  v.  Tulloch.    That  was  a  case  of 
suing  for  deceit  in  which  the  person  whose  personal 
representatives  the  plaintifii  were  was  induced  to  take 
shares  by  misrepresentation.     Lord   Orauworth  says: 
"  l^e  proper  mode  of  measuring  the  damages  is  to  ascer- 
tain the  difference  between  the  purchase-money  and 
what  would  have  been  a  fair  price  to  be  paid  for  the 
sharea  in  the  drcumstanoes  of  the  oompany  at  the  time 
of  the  purchase,  and  that  may  be  made  the  measure  of 
damages  if  a  trial  shoidd  take  pkoe."    There  was  a 
future  trial  to  be  held,  because  I  think  nothing  was 
really  decided  there  ezoept  laying  down  what  the  prin- 
ciple wttf.    That  is  in  acccvdaace  with  what  waa  laid 
down  by  Fry,  L.J.,  in  Arhwriffhi  v.  Nmhoidt  and  I 
think  is  really  in  accordance  with  the  decision  of  the 
majority  of  the  judges  in  TwyeroM  v.  OraaU,  because 
all  their  Judgmenta  proceeded  on  the  footing  that  at  the 
time  the  shares  were  bought  the  coa^^a^y  was  utterly 
worthless.    What  was  said  hj  Lord  Bramwell  is  very 
important,  because  he  states  his  opinion  that  it  cannot 
be  unreasonable  for  a  purchaser  not  to  sell.    Of  course, 
if  he'sdls,  whatever  he  gets  he  must  bring  into  account ; 
but  he  does  lay  down  in  various  ways  that  it  Is  not  un- 
reasonable for  a  puvohaser  not  to  sell  so  as  to  preclude 
him  from  getting  as  damages  the  difference  between  the 
price  tbat  he  paid  and  what  waa  in  fact  the  actual 
value  of  the  shares  at  the  time  when  he  was  induced  te 
purchase. 

In  my  opinion,  therefore,  although  events  injurious  to 
the  iDompahy  wMoh  occurred,  not  fn>m  intrinsic  defects 
iu  it,  but  from  causes  arising  after  the  purchase,  cannot 
be  taken  hito  account  if  there  is  no  better  evidence  of 
the  result  ef  the  winding  up  of  the  company— the  sum 
which  con  be  returned  to  the  shareholders  may  be  taken 
into  account.  In  my  opinion  the  way  of  fixing  the  Ices 
is  to  take  the  real  value  of  the  shares  tiie  day  after  they 
were  allotted  to  the  plidntiit. 

lair  Jaxm  HAimiK.-^-^  will  only  add  a  few  wMcds.  I 
will  endeavour  to  put  the  case  in  my  own  words,  though 
I  beHeve  I  do  not  dUIer  in  the  sUghtett  degree  from 
what  Ootton,  L.J.|  has  seid.  The  qneetion  is.  How 
much  worse  off  la  the  pbdntiff  than  if  he  had  9<A 
bought  the  shares  f  If  he  had  not  boqght  the  ahares  he 
would  have  had  hb  £4,000  in  his  pocket.  To  ascertain 
his  loss  we  taiast  dednct  ftcm  that  amoant  the  real  valoa 
of  the  things  he  got.  That  must  be  ascectaiaed  by  the 
Hght  eC  the  events  which  have  happened  down  to  the 
time  of  the  inqaliT;  It  is  not  what  the  sharea  might 
have  been  scld  for,  becanse  he  was  not  bound  to  sell 
them,  and  anbaequent  events  may  show  that  what  the 
shares  might  liave  been  aold  for  waa  not  their  true  valuer 
but  a  mistaken  esthaateof  thek  value  ;  and  to  follow  up 
the  simile  of  the  horse  whioh  has  been  introduced  into 
this  case,  as  it  hasao  often  been  hitroduced  into  these 
eaaes,itmayhesaldthat,tf  aasan  by  meaaa  at  a  iala« 
representation,  bought  a  hone  which  had  the  seeds  ef 
mortal  disease  in  it,  it  was  ef  no  value  except  the  hide ; 
but  if  it  perished  from  a  subsequent  aooidtot,  than  the 
pUdntlfl  wonUaot  he  entttied  to  recover  the  value. 

Lopia,  L.J.— The  question  in  tiila  case  is.  What  Is 
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the  lost  the  pkdntiif  has  siiBtained  by  aoting  on  the  mU- 
repreeentation  of  the  defendanti,  and  wb&t  is  the  true 
measure  of  his  damage  P  In  my  opinion  it  is  the  differ- 
ence between  the  £4,000  he  paid  and  the  real  value  of 
the  shares  immediately  after  the  shares  were  allotted. 
Any  damage  ooourring  after  the  disooTery  of  the  fraud 
when  the  plaintiff  might  haTe  rescinded  the  oontraot, 
and  which  would  not  be  attributable  to  his  acting  on 
the  misrepresentation,  but  to  other  causes,  in  my 
opinion,  would  not  be  recoverable. 

Solicitors  for  the  plaintiff,  Tamplin,  TayUr^  A 
Joseph 

Solicitors  for  the  defendants,  £furr,  (3W5Me,  A  Go., 
fort/.  W.  TFtTsofiy Plymouth;  LinklaUrs  A  Co.;  Quick 
A  Oo. :  Saine$  A  Cluthn. 


From  Q.  B.  DIt.  April  10  ;  Aug.  9. 

Cbvw  v.  GuMMDros. 
Wood,  OMmani.  (a.) 

B{U  of  BoU'^AffldavU^Omisiion  ofruidenee  and  oeeu" 
paiion  of  oUetHng  wUne»9-^BdgU(Uir—Fowtr  to  order 
rtcHficaUofi'-BilU  of  8aU  Aet,  1878  (41  A  42  Vid.  e. 
31),  M.  10, 12, 14. 

Under  tectum  14  of  the  BiUt  of  8aU  Act,  1878,  a 
fudge  hat  power  to  rectify  cuddental  omieeioni  in  the 
register  of  bHU  of  sale. 

Held,  affirming  t?ie  dednon  of  the  Queen's  Bench 
DlTision  (ante,  p.  669,  20  Q.  B.  D.  535),  thai  he  has  no 
power  under  this  aeeHon  to  order  an  affidavit  to  he^fUed 
to  supply  particulars  inadvertency  omitted  in  the  affl^ 
davit  filed  with  the  registrar. 

The  power  given  by  section  14  of  eutending  the  time 
for  registraUon  wiU  not  he  exercised  after  t?ie  tiUe  to  the 
aoods  Jias  actually  vested  in  an  execution  creditor  who 
has  seized  them. 

Appeal  from  the  decision  of  a  difisional  court  (Mathew 
and  A.  L.  Smith,  JJ.),  reported  ante,  p.  669,  20  Q.  B. 
D.  535. 

Section  10  of  the  Billa  of  Sale  Act,  1878,  provides 
that  a  bill  of  sale  shall  bo  attested  and  registered  by 
the  bill  of  sale  and  a  true  copy  thereof,  together  with 
aa  affidavit  of  the  time  of  its  being  made,  and  of  its 
due  execution  and  attestation,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or  giving 
the  bill,  and  of  every  attesting  witness  to  it,  being  duly 
filed  with  the  registrar  within  seven  days  of  the  making 
of  the  bill  of  sale. 

By  section  12,  "The  registrar  shall  keep  a  book— in 
this  Act  called  'the  register' — for  the  purposes  of  this 
Act,  and  shall,  upon  the  flUng  of  any  bill  of  sale  or 
copy  under  thla  Aot,  enter  therein  ...  the  name, 
residence,  and  occupation  of  the  person  by  whom  the 
bill  was  made  or  given,  and  the  other  partlcolan  .... 
prescribed  under  this  Aot. 

By  section  14|  <*  Any  Judge  of  the  High  Oourt,  on 
being  satisfied  that  the  omission  to  register  a  bill  of  sale 
or  an  affidavit  of  the  renewal  thereof  within  the  time 
prescribed  by  the  Aot,  or  the  omission  or  misstatement 
of  the  name,  residence,  or  occupation  of  any  person  was 
aooldental  or  due  to  inadvertence,  may,  in  his  disoretion, 
order  such  omission  or  misstatement  to  be  rectified  by 
the  Insertion  In  the  register  of  the  true  name,  resldenoe, 
or  occupation,  or  by  extending  the  time  for  such  regis- 
tration upon  such  terms  and  conditions  (if  any)  as  to 
security  •  •  •  or  otherwise  •  •  •  aa  he  thinks 
fit  to  direct." 

At  the  trial  of  aa  interpleader  Issue  .at  chambers  to 

(a.)  Reported  by  A.  P.  Pibobval  Enp,  Esq.,  Banister* 
ftt*Iiaw. 


try  the  right  to  goods  taken  in  eiLmalAaiilfjiiMj/iaam 
under  a  Judgment  and  claimed  by  the  daimaatnate  i 
bill  of  sale,  Field,  J.,  being  of  opinion  that  the  loideoce 
and  occupation  of  one  of  the  attesting  witnessa  to  tt« 
bill  of  sale  had  been  Inadvertently  omitted  Ina  tte 
affidavit  filed  with  the  registrar,  ordered  a  sapphMMl 
affidavit  to  be  filed  setting  out  these  partionlan. 

The  Divisional  Court  set  this  order  aside  si  \m 
made  without  Jurisdiction,  and  the  olsdmaat  appaiM. 

Batsett  Eopkins,  for  the  daimaat.— The  cxdmi 
Field,  J.,  was  right.  Here  inadvertence  wiU  not  W 
allowed  to  InvaUdate  a  bill  of  sale.  Even  if  then  la  m 
power  to  rectify  the  affidavit,  the  court  has  power,  udv 
section  14,  to  extend  the  time  for  registration. 

Kisch,  for  the  execution  creditor.— The  Judge  h» 
power  to  reotliy  the  register  as  defined  by  eeottoall, 
but  has  no  power  to  order  a  supplemental  afOdavii  to  bi 
filed.  It  is  too  late  now  to  extend  the  time  for  xeglAi- 
tion. 

Our.  adv.  mL 

Aug.  9.— Bownr,  L.J.--By  the  Billa  of  Sale  Ast,  1S78, 
it  is  provided  that,  for  the  purpose  of  the  regietrafiioi  d 
every  bill  of  sale,  an  affidavit  must  be  filed  desnitei 
the  residence  and  occupation  of  eadi  of  the  stteitiit 
witnesses  to  the  Ull  of  sale.    In  the  affidavit  wfatoh  vm 
ffied  in  this  case  the  residence  and  occupation  of  oae  o( 
the  witnesees  were  inadvertently  omitted.    T6  cuasw^ 
was  an  evident  slip  Field,  J.,  ordered  a  suppleMsW 
affidavit  to  be  filed  under  section  14  of  the  BQls  of  Bdi 
Aoti  1878.    From  this  order  there  was  an  appeal  to  ttc 
Divisional  Ck)urt,  who  have  set  It  aside,  on  tiis  gnai 
that  section  14  only  refers  to  the  rectifloatien  dm 
register,  and  does  not  give  power  to  order  such  aeoppf* 
mentary  affidavit  to  be  ffled.    The  register  is  deflaedu 
section  12,  and  I  am  clearly  of  opinion  that  the  m 
taken  by  the  Divisional  Oourt  was  the  oorrsct  oa^  •" 
that  the  order  of  Field,  J.,  was  without  authsiity.  0> 
the  appeal  to  us,  however,  a  further  pofait  was  rsiw-- 
namely,  that  we  had  power,  under  the  latter  pert  • 
section  14,  to  extend,  even  at  the  eleventh  hour,  the  tiae 
for  registration.    I  think  it  is  a  hard  case,  and  thiM 
we  could  accede  to  this  suggestion  we  would  do  so.  9t 
the  Act  of  Parliament  which  enables  an  exteadflS" 
time  to  be  granted  never  intended,  as  I  think,  tteU 
should  be  granted  after  the  titie  to  the  goods  s^jjf^ 
actually   vested   in   the   execution    creditor,     w* 
section  8,  the  execution  creditor  havfaig  sdied,  the  tfM 
to  the  goods  vested  in  him,  and  the  Legislature  cooIiik 
I  think,  have  intended  that  we  should  so  extend  tfaf  «| 
as  to  defeat  a  titie  which  had  aotnally  vested  in  a  P^ 
fide  person.    Such  an  exercise  of  our  diserstioa  0^ 
not  be  Justified.    Therefore  we  are  reluotaati/g 
pelled  to  come  to  the  same  conclusion  aa  ^V^j^i 
Oourt,  that  the  order  of  Field,  J.,  was  not  JmtiM** 
must  be  set  aside. 

Lord  EsKBB,  M.B.— I  am  of  the  aaao  oplnloa. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Buckler, 

SoUdtor  for  the  respondent,  J.  8.  BMrntm. 
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In  bb  Nbw  Chilb  Gold  Hihiko  Oo. 


High  Ooxtbt. 


JDigll  dCotttt  of  itt0t(cr* 


Maroh24. 


I  Cban;  DW.  1 
Korth,J.  } 

Jbi  re  Nbw  Chils  Gold  Minify  Co.  (a.) 

Oumpaini^ — RtdwHon  of  oapital^Oonflrmaiion  hy  the 
eomr^^OofdUU  ktt  or  unr^resenied  hy  aivaiiahh 
audB  I$$ue  of  »hare$  at  a  dUoount-^VoiurUary 
UquidaUon — SiUe  of  property  of  old  company  in  eon- 
HderaOon  ofBhare$  in  tuw  company'^Oompanies  Ad^ 
186%  (25  <fe  26  Vict.  e.  89),  $.  Ui--Companiei  Act, 
1877  (40  A  41  fid.  c  26),  m.  3,  4. 

In  puriuance  of  a  apeeidl  reiolvHon  passed  hy  a  oom- 
pany  in  liquidation  the  liquidator  agreed  to  ull  the 
property  of  the  company  to  a  new  company ,  part  of  the 
eonaideroUon  heing  the  iuue  to  each  shareholder  of  the 
old  company  of  one  share  of  £1  in  the  new  company, 
with  ISe.  credited  as  paid  up  thereon,  in  exchange  for 
eaehfuUy  paid-up  share  of  £1  in  the  old  company  hdd 
Jnf  wuh  shareholder,  and  that  the  remaining  5a.  per 
ehare  should  he  payable  hy  the  allottee  in  the  manner 
provided  Jty  the  agreement.  The  whole  of  the  sha/tu  in 
the  new  company  were  issued  to  sJiareTuiders  in  the  old 
company  as  prwrided  hy  the  agreement,  prior  to  which  a 
eon&rad  providing  for  Vwir  heing  issued  in  that  manner 
woe  fUea  with  the  Begietrar  of  Joint-Stock  Companies. 
The  remaining  6s.  per  share  was  afterwards  paid  up  on 
all  (he  shares.  The  oapitdl  of  the  company  was  afters 
wards  increased  hy  a  sum  of  £500,000,  divided  into 
500,000  sJiares  of  £1  each,  of  which  50,000  were  issued 
a$  fuUy  paid  up  as  the  oonsideToiion  for  the  purchase  of 
other  property  hy  the  company. 

The  company  afterwards  passed  a  special  resolution 
for  reducing  the  capital  hy  cancelling  paid-up  capital  to 
the  eadent  of  16s.  per  share,  as  having  heen  lost  or  heing 
unrepreeented  hy  avaUdble  assets. 

Upon  a  petition  for  tJ^e  confirmation  of  the  resolution 
hy  the  court. 

Held,  that  the  issue  of  the  shares  at  a  discounJl  was 
illegal,  and  that  the  shareholders  were  still  liahle  to  tJ^e 
exieni  of  16s.  per  share ;  constquenUy  the  proposed  re* 
ducKon  could  9Wt  he  confirmed  hy  the  court. 

Petitioii. 

The  New  Ohlla  Gold  Mining  Oo.  (Limited)  wae  in- 
oovpozated  on  the  20th  of  NoTember,  1884|  under  the 
Gompaniea  Aot^  1862,  for  the  purpose  of  aoqairlng  the 
property  of  a  oompany  called  the  Ohile  Gold  Mining 
Oo,  (liimited)  (hereafter  referred  to  as  the  old  oompany)^ 
which  was  then  in  voluntary  liquidation  under  an  extra- 
ordinary reiolntion  paaaed  on  the  18th  of  NoTember, 
ISSA,  and  other  mining  property  in  Venezuela,  and 
working  the  aame.  The  capital  of  the  new  company 
was  £500,000,  divided  into  500,000  shares  of  £1  each. 
By  the  arUoles  of  asiooiation  the  company  was 
aathoriied  at  any  time  to  reduce  its  capital.  Special 
reeolations  were  paased  by  the  old  company,  under  the 
proviaions  of  section  161  of  the  Oompanies  Act,  1862, 
aathorialng  the  liquidator  to  transfer  or  sell  all  or  any 
of  the  assets  of  the  company  to  any  other  company 
formed  or  to  be  formed,  and  to  recelre  in  compensa- 
tion or  part  compensation  for  such  transfer  or  sale, 
•hares  or  other  interests  in  any  such  other  company, 

Bj  a  deed  dated  the  Srdof  December,  1884,  and  made 
between  the  old  company  and  their  liquidator  of  the 
one  part,  and  the  new  company  of  the  other  part,  the 
old  company  agreed,  as  benefioial  owners,  to  sell  and 
convey  to  the  new  company,  and  the  new  company 
agreed  to  purchase  and  accept  as  from  the  3rd  of 
I>ecember,  1884,  the  undertaking,  mines,  and  property 


(a.)  Reported  by  G.  B.  Jbtpbbt,  Esq.,  Barrister- at-Jjaw. 


of  the  old  company,  free  from  inoumbfanoes,  save  and 
except  the  charges  created  by  the  indentures  of  mort- 
gage executed  to  secure  certain  debentures  which  had 
been  issaed  by  the  old  company,  and  it  wae  agreed  that 
the  new  company  should,  on  or  before  the  let  of  March, 
1885,  pay  to  the  old  company  a  sum  sufficient  to  enable 
the  liquidator  to  pay  and  disoharge  all  the  debts  and 
liabilities  thereof,  inolading  any  liability  to  dissentient 
members  under  section  161  of  the  Oompanies  Act,  1862, 
but  not  including  the  debentures,  or  should  otherwise 
satisfy  and  discharge  all  such  debts  and  liabilities,  and 
should  further  pay  and  discbarge  aU  the  costs,  charges, 
and  expenses  of  and  incident  to  the  winding  up  of  the 
old  company ;  that  the  new  company  shoald  take  over 
and  indemnify  the  old  company  against  all  liability  in 
respect  of  the  debentures  and  mortgage  deeds,  and  that 
the  new  company  should,  if  and  when  required  to  do  so 
by  the  liquidator  of  the  old  company,  allot  and  issue  to 
each  shareholder  of  the  old  company  one  share  of  £1  in 
the  new  company,  with  15s.  credited  as  paid  up  thereon, 
in  exchange  for  each  fully  paid-up  share  of  £1  in  the 
old  company  held  by  such  shareholder,  and  that  the 
remaining  5s.  per  share  upon  each  of  such  shares  in  the 
new  company  should  be  payable  by  the  allottee  or 
transferee  thereof  as  to  Is,  per  share  on  the  6th  of 
December,  1884,  and  as  to  the  remaining  4s.  per  share 
as  and  when  called  up  by  the  board  of  directors  of  the 
new  company. 

The  whole  of  the  500,000  shares  in  the  new  company 
were  issued  to  shareholders  in  the  old  company  as  pro- 
vided by  the  agreement,  with  15s.  per  share  oreditea  as 
paid  up  thereon,  and  the  remaining  5s.  per  share  was 
afterwards  paid  up  on  all  the  shares. 

Prior  to  the  issue  of  these  shares  a  contract  dated  the 
3rd  of  December,  1884,  between  the  old  company  and 
their  liquidator  of  the  one  part,  and  the  new  company 
of  the  other  part,  providing  for  the  issue  of  the  shares 
with  158.  per  share  credited  as  paid  up  thereon  in  the 
manner  above  mentioned,  was  filed  with  the  Registrar 
of  Joint-Stook  Companies  in  accordance  with  the  pro- 
visions of  section  25  of  the  Oompanies  Act,  1867. 

In  1885  a  special  resolution  was  passed  increas- 
ing the  capital  of  the  new  company  by  a  sum 
of  £100,000  divided  into  100,000  shares  of  £1 
each.  Of  these  shares  60,000  were  issued  as  fully 
paid  up  in  respect  of  the  purchase  by  the  com- 
pany of  certain  mining  property,  under  a  contract  dated 
the  28th  of  July,  1885,  which,  before  the  issue  of  shares, 
was  filed  with  the  Begistrar  of  Joint-Stock  Companies. 
These  50,000  fully  paid-up  shsres  were  originally  repre- 
sented by  share  warrants  to  bearer,  17,500  of  these 
warrants  were  afterwards  redelivered  to  the  company, 
and  the  remaining  82,500  were  still  outstanding.  The 
remaining  50,000  shares  of  the  100,000  were  issued  as 
paid  up  to  the  extent  of  19s.  per  share,  in  pursuance  of 
two  contracts  dated  the  11th  of  November  and  the  13th 
of  December,  1886,  in  consideration  of  a  sum  of 
£12,500,  being  48.  per  share,  paid  by  the  allottees  to 
the  company  in  respect  of  those  shares.  Both  these 
contracts  were  filed  with  the  Begistrar  of  Joint-Stock 
Oompanies  prior  to  the  issue  of  the  shares.  The 
remaining  Is.  per  share  was  afterwards  paid  up  on  the 
50,000  shares. 

In  1887  a  special  resolution  was  passed  increasing  the 
capital  by  £400,000  in  400,000  shares  of  £1  each.  Of 
these  shares  190,000  were  issued  at  a  discount  of  15s. 
per  share,  in  pursuance  of  contracts  filed  with  the 
Begistrar  of  Joint-Stock  Oompanies  prior  to  the  issue  of 
the  shares.  The  remaining  5s.  per  share  were  afterwards 
paid  up  on  all  these  shares.  The  remaining  210,000 
shares  had  not  been  issued.  By  a  special  resolution  of 
the  company,  passed  in  March,  1888,  it  was  resolved 
*<that  the  capital    of   the   company    be   reduced    by 

I  £750,000  by  cancelling  paid-up  capital  which  has  been 
lost,  or  is  unrepresented  by  available  assets,  to  the  extent 
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o(  15a.  p«r  fbue  upon  each  of  the  1,000,000  BharMwhloh 
haie  bean  iMued  or  anthoiized  to  be  issaed." 

The  oompany  preiented  this  petition  asking  that  the 
special  resolution  lor  the  redaction  o(  capital  might  be 
confirmed  by  thecoozt. 

It  appeared  from  the  statements  in  the  petition  that 
pretionsly  to  the  passing  of  the  special  resolution  paid- 
up  capital  to  the  extent  of  £592,500  had  been  lost  or 
was  unrepresented  by  availali^e  assstd^  an4  that  the 
proposed  reduction  of  capital  did  not  fnf^fn  either  the 
diminution  o(  any  liability  in  respect  o(  unpaid  capital, 
or  the  payment  to  any  shareholder  of  any  paid-up 
capital. 

The  petition  was  not  served  on  anyone. 

OookMfi'Orackanilihorpet  Q,0^  and  A.  Ttmng^  for  the 
company,  referred  to  7n  re  Plat^eynouiton  Tube  Co,,  23 
Oh.  D.  548,  82  W.  B.  Dig.  41 ;  In  re  Inee  JffdU  JXoUing 
M<iU  Co.,  80  W.  B.  045,  28  Oh.  P.  545n;  In  re  Addle- 
$Um»  Linoleum  Co.,  anie,  p.  227,  37  Oh.  D.  191. 

NoBTH,  J. — I  cannot  make  any  cider  on  the  petition, 
and  I  must  dismiss  it    It  is  based  on  th1%  that  the 
shares  were  issued  to  the  shareholders  with  15s.  per 
share  paid  up  thereon,  and  58.  per  share  whieh  remained 
to  be  paid.    The  real  transaction  was  this,  thac  the  sharea 
wert  to  haTC  5s.  per  share  paid  in  cash,  and  15s.  per 
share  additional  was  to  be  credited  as  paid  up,  not 
because  it  was  in  fact  paid  or  because  it  represented 
actual  Talue,  but  merely  as  repreeenting  nothing.    The 
case  if  not  put  on  the  ground  that»  at  the  time  when  the 
shares  were  issued,  this  15s,  per  share  repiesented  assets 
which  hate  been  lost  since ;  but  It  is  admitted  that  there 
was  nothing  then  in  earistenoe  to  represent  it.    It  seems 
to  me  that  there  is  a  dilemma  out  ol  which  thtze  is  no 
way  of  escape.    Either  the  transaoticn  was  that  which  it 
is  stated  to  be  In  the  petition;  or  the  new  company 
bought  the  property  of  the  old  company  en  the  terms  of 
discharging  all  the  liabilities  of  the  old  company  and 
the  costs  of  the  winding  up  and  agreeing  to  give  to  all 
the  shareholders  in  the  old  company  in  lieu  of  their 
shares  in  the  old  company  a  similar  number  of  shares  In 
the  new  company  credited  with  15s.  per  share  paid  up. 
If  all  the  old  shareholder  had  taken  shares  in  the  new 
company  there  would  haTC  been  15b.  all  round.     But  it 
was  contemplated  that  there  mig)it  be  some  shareholden 
in  the  old  company  who  would  not  or  aonld  not  take 
shares  in  the  new  company,  and  those  persoqs  would  be 
entitled  to  rscei? ed  compensation  under  th^  provisions  of 
section  161  of  the  Oompanies  Aot,  1862,  for  their  Interests 
in  the  old  company,  and  the  agreement  provided,  amongst 
other  things,  for  the  taking  over  by  the  new  ooinpany  of 
all  liability  to  dissentient  members  of  the  old  company. 
The  transaction  really  contemplated  was  that  the  share- 
holders who  should  take  shares  in  the  new  company 
would  receive  value  to  the  amount  of  15«.  per  share  and 
would  incur  a  liability  of  5s.  per  share  only ;  and  if  that 
is  the  true  basis  there  is  nothing  to  show  that  the  value 
which  they  got  has  ceased  to  be  available  assets  of  the 
new  company.  But  the  petition  is  addressed  to  the  case, 
that  iu  point  of  fact  that  158.  per  share  represented 
nothing ;  or,  in  other  words,  that  the  £1  shares  were 
isaued  at  a  discount  of  158.  per  share.     In  my  opinion 
such  a  transaction  is  not  legal,  and  has  not  the  effect  of 
relieving  the  shareholders  from  liability  to  pay  up  158. 
per  share  beyond  the  58.  per  sfiare.    In  re  AddUiione 
Linoleum  Co,    applies   exactly  to  the   present   case. 
Having  regard  to  the  way  in  which  the  matter  is  brought 
before  me,  I  can  only  say  that  no  case  has  been  shown 
which  can  justify  me  in  confirming  the  proposed  reduc- 
tion of  capital. 

Solicitors,  Keartept  Sdwee,  <fe  Waleh. 


M^it. 


aB.  Div.(Wflls  audi 
Grantham,  JJ.)      J 

BoBSOW  r.  The  Owner  of  '<  Tee  Iasl"  (a) 

County  oaur(— Jurisdiction— "  Damage  ly  oollim*- 
County  Coufh  AdmiraUy  JmriidieUon  Ad,  IMS  (Ul 

82  VUi.  &  U\  s.  8,  SNi-sseMois  8— OMinly  (M 
il<lmira%  Juti^dMkm  ^memimenl  Ad,  \m  pi  i 

83  Yiic(^  c  61),  s.  4. 

Bcmage  oeetuioned  hy  the  gear  of  a  $tMna  tikif  mtki 
inio  eonlad  with  an  ohfeei  on  hind  i»  nol^'disiqplf 
cOlieion**  wHhinaeeHon  8,  eu/h^eoHon  8,  o/tts(My 
CourU  Admiraliy  JwriedieHou  Ad,  1806,  lo  of  to  ^ 
furiMdian  to  ihe  etmuty  eoifri 

fbis  was  an  application,  under  the  County  Oouli  id 
of  1856,  f6r  a  rule  calling  upon  the  Judge  of  tb8  Gttf 
of  London  Court  to  show  cause  why  he  shooM  not tryi 
case  which  arose  under  the  following  eUeumstsBSH. 

The  defendant  was  the  corner  of  the  saHfaig  baifi 
JTafs,  and  while  the  bi^tge  was  saQtag  hi  the  Bhskwd 
reach  of  the  Thames  Its  sailing  geas  came  Into  o^lad 
with  and  Injured  a  pile-driving  maohiae  bebniiaf  Id 
the  pUdntiff.  The  plaintiff  thereupon  sued  the  ieM- 
ant  in  the  London  County  Court  for  '*  damage  hf  eofll- 
sion."  The  ooun^  court  Judge  held  that  the  dsMM 
was  not  damage  by  collision  within  the  Adsdisllr 
Jurisdiction  Acts,  and  therefore  thaft  he  had  no  ]«b- 
dicUon. 

Edward  FoUoeb,  in  sxtpp<»t  of  the  appllflitloii.-ai 
damage  caused  in  this  case  was  clearly  the  rsmk  d 
collision,  and  should  therefore  ftdl  within  the  adabiVf 
J  nrisdiction  of  the  county  court  The  violent  ooaM  d 
a  vessel  in  the  water  with  a  pier  or  other  object  on  ita 
constitutes  <*  collision  "  within  section  8,  sob-seeUoa^ 
of  the  County  Courts  Admiralty  Jurisdiction  Aot,  186& 
The  Jurisdiction  conferred  by  that  Aot  Is  extsnMlf 
the  Act  of  1869  to  «<all  dilms  fte  damage  to  iMl^ 
whether  bj  collision  or  otherwise."  It  may  ^es8oa8>jf 
be  inferred  that  the  seetion  was  intended  to  give  JnMi»- 
tion  in  the  converse  case  of  damage  done  by  sblpi. 

He  cited  The  Malvina,  81  L.  J.  Adm.  118, 10  W.  I 
Adm.  Dig.  28. 

Wills,  J. — ^I  am  of  opinion  that  this  rule  8hoQU  b 

refused.    The  extended  Jurisdiction  conferred  ei  sidrii 

county  courts  by  the  County  Courts  JuisdletloBM 

1868,  is  eseentlaUy  an  admiralty Juriadiotien,  Umltiia 

regards  amount.    It  is  not  necessary  to  deflbse  thsim 

«  coUision."    The  words  «  damage  by  pdlUeion,"  miM 

here,  in  an  Act  the  ol^eet  of  which  la  to  conlsr  sb*» 

mind^  "  Jurisdiction,  cannot  be  construed  as  hiuidif 

damage  which  has  taken  place'  on  land  outside  Ibt^ 

and  flow  of  the  tlde^  and  which  would  certslaM 

hate  faUen  within  the  original  Jurisdiction  of  the  (m 

of  Admiralty  in  respect  to  collision.    The  statnti** 

not,  as  It  appears  to  me,  either  in  tonus  or  bylnlsi«>a 

extend  the  Jurisdiction  of  a  county  court  to  the  dsn^ 

of  which  the  applicant  complains. 

The  rule  must  therefore  be  refused. 

Gbamthax,  J. — ^lam  of  the  same  opinion.  In  £Wraf«^ 

KendaU,  18  W.  B.892,  L.  B,  5  0.  P.  428,  which  wsisg 

ceeding  by  way  of  prohibition  under  this  Act,  ^faa'g 

Smith,  J.,  i8  reported  to  batesaid :— "  What  is  tte«« 

of  *  damage  by  oollialon  P '   We  have  nothing  to  f^m^ 

as  to  what  damage  by  collision  is  within  the  As^<^ 

the  general  scope  and  object  of  the  Act    ^^*fj 

understanding,    and  as  understood    in  tiie  Ogg|^ 

Admiralty,  damage  by  collision  is  damage  •a'^'IfU 

a  ship  from  another  ship  coming  in  contsct  vitb  ^^S 

explanation  seems  to  me  well  founded,  end  I  ^SS 

preceding  words,  **  damage  to  cargo,"  whkh  mJJJ 

refer  to  damage  to  cargo  while  on  boarda^i^jj^ 

(a.)  Beported  by  Oboil  Chapxak,  Esq.,  Bairiit»^i*'* 
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High  Coubt. 


Hbg.  v.  Matob  op  Wakbfibld. 


High  Oourt. 


ahow  that  the  intention  of  the  Legislature  waa  to  confine 
the  newly-oonferred  Juriedlction  to  oaaee  of  oolUsion 
between  ships. 

SoHoiton   for  the   plaintiif,    Keene^   Mardand^   A 
Brydm. 


Q.  B.  Dl?.  (OaTe  and  1  a  ^i  i  a 

A.L.Smlth,JJ.)    /  April  18. 

Beg.  v.  MiLXOB  ot  Waxefuld.  («.) 

Bighwayand  Locom99ive$  (AtmndrMni)  Ad^  1878  (41 
db  4S  rid.  o.  77),  s.  10 — Indidmeni  for  non'repair-^ 
Ocunty  autlwrUy^Hightoay  authofky. 

An  indtdnwni  wUl  lie^  und$r  aedion  10  of  the  41  <ft  42 
Vid.  e.  77,  againd  the  highway  cuUhorUy  of  a  diairid 
for  non'refKUr  of  a  highufou, 

Qa»re,  whdher  iWM  indidmefU,  being  entirely  of  a 
stattdable  eharader,  e?umld  not  $how  on  ite  face  Mat  aU 
the  etepe  enacted  by  eedion  10  had  been  previoualy  ia^en* 

This  was  a  mle  ohtsined  l^  the  mayo? ,  alderneD»  and 
the  burgesses  of  the  boioogh  of  Wake^eld,  as  highway 
authoritir,  oalUng  upon  the  oountj  authority  of  the 
"West  Biding  to  show  cause  why  an  indictment  found 
against  the  highway  authority  should  not  be  quashed. 

The  facts  were  as  follows  :— 

A  complaint  had  been  made  to  the  county  authority 
that  the  highway  authority  of  Wakefield  had  made  de- 
fault in  vepairing  a  highway  within  their  JurisdictioOt 
sttd  the  oounty  authority  had,  after  due  in? estigation, 
ordered  the  highway  authority  to  repair  the  same.  The 
highway  authority  gave  formal  notice  to  the  oounty 
authority  that  they  declined  to  comply  with  the  order 
until  thdr  liability  to  repair  should  be  determined  by  a 
judge  a^d  Jury. 

The  oounty  authority  thereupon  directed  that  an  in- 
dictment should  be  preferred  against  the  highway 
authority  to  test  their  liability  to  repair.  A  true  bill 
was  found  against  the  highway  authority  at  the  assizes, 
but  the  indictment  contained  no  allegation  that  the  pro- 
Tisions  of  section  10  of  the  Highways  and  LocomotlTes 
Amendment  Act,  1878  (41  &  42  Viet.  o.  77)  had  been 
complied  with. 

Forbee,  Q.G.  {AtMneon  with  him)»  showed  cause- 
All  the  steps  ordered  to  be  taken  by  section  10  of  41  & 
42  Yiot.  c  77  have  been  taken.    [He  was  slopped.] 

Tlnddl  Aikimon^  Q,0,,  and  Aequith,  in  support  of 
the  rule. — An  indictment  was  not  known  against  a 
sanitary  authority  for  non-repair  of  a  highway  prior  to 
1878.  The  10th  section  of  the  41  &  43  Vict.  o.  77, 
passed  in  that  year,  only  directs  that  the  liability  of  the 
eanitary  authority  to  repair  shall  be  tried  by  indictment, 
but  this  does  not  intend  that  the  old  procedure  shall  be 
depaitel  from.  The  indictment  should  still  be  preferred 
against  the  inhabitants:  Beg,  ▼.  Mayor  of  PooUy  19 
Q.  B.  D.  602.  Further,  if  the  statute  means  that  the 
highway  or  sanitary  authority  should  be  indicted,  the 
indictoient^  being  statutory,  should  show  on  its  face 
that  all  the  earlier  steps  required  by  section  10  haTe 
been  complied  with.  [The  Ooubt  held  that  the  furiiher 
point  was  not  arguable  under  the  terms  ot  tbe  rule.] 

Oatb»  J. — We  have  to  construe  the  meaning  of  section 
10  of  the  Highways  and  LocomotlTes  (Amendment) 
Act,  1878,  and  to  my  mind  it  is  very  dear.  This  sec- 
tioD,  first  of  ally  points  out  how  a  county  authority 
may  compel  a  highway  authority  to  maintain  or  repair 
a  highway.  It  says,  ^' Where  complaint  is  made  to  the 
highway  authority  ...  the  county  authority,  if 
satisfied,  after  due  inquiry  and  report  by  their  surTeyor, 
that  the  authority  has  been  guilty  of  the  alleged  default, 

(a.)  Reporied  by  Sir  Shbbston  Bakbb,  Barrister-at*Law. 


shall  make  an  order  limiting  a  time  for  the  perfofmanoe 
of  the  duty  of  the  highway  authority  in  the  matter  of 
such  complaint.  If  such  duty  is  not  performed  by  the 
time  limited  in  the  order,  and  the  highway  authority 
fail  to  show  to  the  county  authority  sufficient  cause  why. 
the  order  has  not  been  ocmpUed  with,  the  county 
authority  migr  appoint  some  person  to  perform  such 
duty,  and  shall,  by  order,  direct  that  the  expenses  of 
performing  the  same  •  .  •  shall  be  paid  by  the 
authority  In  default."  This  is  followed  by  proTislons 
for  enforcing  the  order.  TTp  to  this  point  there  Is  no 
suggestion  of  any  indictment  or  otherwise  against  the 
highway  authority,  other  than  the  order  directing  them 
to  repair,  and  the  power  to  do  the  work  and  to  charge 
them  with  the  expense  in  case  of  disobedience  to  the 
order.  The  section  next  deals  with  cases  in  which  the 
highway  authority  do  not  admit  their  BabfUty  to  do 
the  work.  It  prorides  that  **  where  an  order  has  been 
made  by  a  oounty  authority  lor  the  repair  of  a  highway 
on  a  highway  authority  alleged  to  be  in  defaulli  If  such 
authority  within  ten  days  .  •  •  give  notice  to  the 
clerk  of  the  peace  that  they  decline  to  comply  with  the 
reqnisitlonf  of  such  order  until  their  llabiBty  to  repair 
the  highway  •  .  •  has  been  determined  by  a  Jury, 
it  shall  be  the  duty  of  the  oounty  authority  either  to 
satisfy  the  deftalHng  authority  by  oancelUng  or  modi- 
fyiog  in  such  way  as  the  authority  may  deehe  the 
order  of  the  county  authority,  or  else  to  submit  to  a 
Jury  the  question  of  the  liability  of  the  defaulting 
authority  to  repair  the  highway.  If  the  oounty 
authority  decide  to  submit  the  question  to  a  Jury  they 
shall  direct  a  bill  of  indictment  to  be  prepared  to  the 
next  practicable  assises  to  be  holden  in  and  lor  their 
county,  with  a  riew  to  try  the  liability  of  the  defaulting 
authority  to  repair  the  highway."  This^  then,  is  a 
special  mode  of  indictment  prorided  by  statute  and 
quite  distinct  from  the  old  indictment  against  a  parish 
for  the  non-repair  of  a  highway.  The  statute  prorides 
a  particular  way  for  enabling  a  highway  authority  to 
test  the  question  of  its  liability.  Then  see  what 
follows  :  If  a  Jury  find  them  guilty,  or,  in  other  words, 
come  to  the  oonclurion  that  they  haTc  no  good  cause  for  - 
disobeying  the  order,  the  defaulting  authority  is  not 
risited  with  the  ordinary  consequences  of  a  rerdict  of 
guilty  on  an  ordinary  indictment  for  noa-repahr,  but 
simply  this— riz.,  the  suspended  order  regains  its  force, 
and  they  must  either  repair  themselves  or  the  county 
authority  appoints  someone  else  to  do  the  work,  and  the 
costs  are  paid  out  of  the  funds  applioable  to  the  main- 
tenance of  the  roads  within  the  district  of  the  defaulting 
authority.  In  the  absence  of  the  special  machinery  of 
the  indictment  prorided  by  this  statute  a  defaulting 
authority  would  be  compelled  to  do  the  work  without  a 
specific  mode  of  bringing  thehr  objections  before  a  Judge 
and  a  Jury,  and  on  their  success  in  substantiating  their 
objections  before  that  oourt  depends  whether  the  order 
of  the  county  authority  shall  come  into  force  or  become 
▼old.  The  section  further  enacts  that  "  the  costs  of  the 
indictment  and  of  the  proceedings  consequent  thereon 
shall  be  paid  by  such  parties  to  the  proceedings  as  the 
court  before  whom  the  case  is  tried  may  direct."  The 
costs  directed  to  be  paid  by  the  highway  authority  are 
to  be  deemed  to  be  expenses  properly  incurred  by  such 
authority.  But  how  can  costs  be  directed  to  be  paid  by 
a  highway  authority  unless  they  are  parties  to  the  pro- 
ceedings P  It  is  absolutely  clear  that  the  statute  Intends 
the  indictment  to  lie  against  the  highway  authority.  If 
it  did  not  it  would  lie  against  the  inhabitants,  and  then 
the  Inhabitants  indicted  would  hare  to  pay  the  costs. 

A.  L.  SxiTH,  J.,  concurred. 

Solicitors    for   the    county  authority*    Badham   4 
IViUiame,  for  W.  L.  Waiiame,  Wakefield. 

Solicitors     for    the     highway    authority,     Sharpe, 
Pritehard,  Jb  Sharpe,  for  The  Town  Olerk,  Wakefield. 
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HioH  Court. 


SxnflTEB  V.  BkINNBR.— B08TILB  V,  BOBTTLB  AKD  OrAITBN. 


HXQH  OOTJXT. 


Frob.  DiT.  &  Adm.  Div. 
Dirorce. 


} 


April  13. 


SsiNHEK  r.    SxiKHEK.    (oJ) 

Prad{c&^Divorce-~Ouardian$hip  0/ Infanti  Ad,  1886 
(49  A  50  Viet.  c.  27),  i.  l--Ihelaration  ihcU  guiUy 
party  unftt  to  have  the  custody  0/  children. 

On  the  hearing  of  a  vfife'a  pttition/or  dieeoluHon  on 
the  ground  of  aduUery  and  cruelty  of  a  gross  character ^ 
which  was  undefended,  the  court  made  a  decree  nisi /or 
distolution,  giving  the  wife  the  cwMy  of  the  children, 
and  in  terms  of  section  7  of  the  Guardianship  of  Infants 
Act,  1886,  dedared  tJie  husband,  who  had  received  notice 
of  the  application,  '*  unfit  to  have  the  custody  of  the 
children  of  the  marriage.** 

Hearing  before  the  ooart  itself  of  the  wife's  petition 
for  dissolation  of  ber  marriage  on  the  ground  of  her 
husband's  adnltery  and  ornelty.  The  cruelty  consisted 
in  the  oommnnioation  of  disease  on  four  separate  oooa* 
sions. 

The  oase  was  undefended,  and  the  oourt,  having 
found  the  oharges  proted,  pronounced  a  decree  nisi,  and 
gave  the  custody  of  the  children  to  the  petitioner. 

Notioe  had  been  serred  on  the  respondent  that  the 
petitioner  would  also  apply,  under  section  7  of  the 
Guardianship  of  Infants  Act,  1886,  for  a  declaration 
''that  the  respondent  is  a  person  unfit  to^To  the 
custody  of  the  children  of  the  marriage." 

Section  7  proTides  that  "  the  parent  so  declared  to  be 
unfit  shall  not,  upon  the  death  of  the  other  parent,  be 
entitled  as  of  right  to  the  custody  or  guardianship  of 
such  children." 

Bargrave  Deane,  for  the  petitioner,  made  the  applica- 
tion in  terms  of  the  notice. 

HAMNBir,  P. — As  no  cause  is  shown  I  shall  make  the 
order,  which,  howcTer,  will  hate  no  operation  till  after 
the  death  of  the  petitioner,  as  I  ha? e  Just  made  an  order 
for  her  to  have  the  custody  of  the  children,  which 
operates  till  then.  Serious  questions,  howeter,  may 
arise  under  this  section,  as  there  are  cases  in  which, 
though  a  husband  is  guilty,  he  has  been  allowed  to  have 
the  custody  of  the  children  of  the  marriage. 

Decree  nisi  and  apptieaUon  granted. 

SoUdtorsy  Kingtford,  Dorman,  A  Co. 


•} 


March  6. 


Prob.  DiT.  &  Adra.  DIt. 
Di?oroe. 

BOSYILB  r.   BOSTELB  AlfTD   CbAYEN.   (tf.) 

Pradiee^  Variation  of  settlements — Matrimonial  Causes 
Ad,  1859  (22  A  28  Vid.  c.  61),  s.  Ji-^'*  Applieation 
of  the  property  '''^Powers  of  appointment. 

Per  Butt,  J. — Under  sedion  5  of  the  Matrimonial 
Causes  Ad,  1859,  the  court  has  power  to  deprive  one  of 
the  parties  to  the  marriage  settlement  of  the  powers  of 
appointment  amongst  the  children  of  the  marriage,  but 
qu»re  as  to  the  power  of  appoifUment  of  new  trustees. 

The  court  deprived  a  guilty  wife  of  the  power  of  ap' 
pdntment  amongd  the  children  of  the  marriage,  but 
where  the  wife  was  allowed  to  retain  an  income  of  £100 
a  year  under  the  settlement  tJie  court  refused  to  eooercise 
its  power^  assuming  that  it  existed,  of  depriving  her  of 
the  right  to  appoint  or  join  in  the  appointment  of  new 
trustees  of  the  settlement. 

Motion  to  confirm  the  registrar's  report  on  the 
husband's  petition  for  variation  of  settlements. 


(a.)  Beported  by  J.  Guulbd  Laino,  Esq.,  Barrister-at- 
Law, 


On  February  11,  1886,  the  court  made  sbaohte  1 
decree  nisi  for  dissolation  of  the  marriage  obtafaied  hf 
the  husband  on  the  ground  of  his  wife's  sdultery  vi& 
the  co-respondents. 

By  the  marriage  settlement  £25,000  was  sstOed  npot 
trust  to  pay  £150  a  year  to  the  wife  during  the  joifc 
lives  of  the  husband  and  wife,  and  the  residae  of  thi 
income  to  the  husband. 

In  case  the  respondent  survived  her  hnsbsad  fh 
whole  income  of  the  fund  was  to  be  paid  to  her  for  lU^ 
but  in  the  event  of  her  re-marriage  her  income  wsi  to  h 
reduced  to  £500  a  year. 

After  the  death  of  the  petitioner  and  the  death  or  n- 
marriage  of  the  respondent  the  fund  (subjeet  in  the  tat 
event  to  payment  of  the  annuity  of  £500)  was  to  be  hiid 
in  trust  for  all  or  such  one  or  more  of  the  issae  o(  tki 
marriage  as  the  petitioner  and  respondent  might  joiitiT 
appoint,  or  in  default  of  such  appointment  as  the  ptti« 
tioner,  if  he  survived  the  respondent,  might  appoint,  a 
in  default  of  any  appointment  in  trust  eqosUy  vsat 
all  the  children  of  the  marriage,  and  the  settleoieBt» 
tained  all  usual  clauses. 

There  was  one  diild  of  the  marriage. 

The  registrar  recommended  (1)  that  the  reipaM 
should  be  deprived  of  a  portion  of  the  £150  per  mm 
payable  to  her  under  the  settlement;  (2)  thilte 
trustees  of  the  settlement  should  apply  tiie  aaq 
settled  and  deal  with  it  without  the  respondeat  hnig 
any  control  over  it,  and  that  she  should  be  dspriiei  i 
her  power  of  appointment  to  a  share  in  the  tai 
moneys ;  (3)  that  the  consent  or  written  consent  of  Ai 
respondent  should  not  hereafter  be  nocesssiy  for  tk 
exercise  of  any  of  the  powers  conferred  by  the  «ii 
indenture  upon  the  trustees,  and  that  the  trasteee  ihoeii 
hereafter  exerdee  all  such  powers  upon  and  with  ni 
consent  only  as  would  be  neceesary  in  rnie  tti 
respondent  were  now  dead ;  and  (4)  that  the  reepoadat 
should  be  deprived  of  the  power  of  appoiatiog  s 
joining  in  the  appointment  of  new  tmstees,  and  tU 
such  powers  should  hereafter  be  exerdssd  bj  ^ 
person  or  persons  as  would  be  entitled  to  [exenbo  ^ 
same  in  case  she  were  dead. 

Inderwick,  Q,0.  (Middldon  with  him),  fbr  the  f^ 
tioner,  in  moving  to  afiton  the  report,  stated  that  tk 
petitioner  was  willing  that  £100  per  annnm  ehoaii  ^  j 
the  amount  to  be  secured  to  the  respondsst  bf  ^  [ 
orders. 

iZom,  for  the  respondent. — ^A  wife  or  other  parif 
settlement  cannot  be  deprived  of  her  powers  of  a(f# 
ment  under  it  unices  she  consents:  Oppeskie^ 
Oppenheim,  32  W.  B.  723,  9  P.  D.  60 ;  Nod  v.  iU' 
W.  B.  552,  10  P.  D.  179.  Section  5  of  the  Vstis^ 
Causes  Act,  1859,  refers  only  to  the  appUeatioatf  ^ 
property  included  in  the  settlement,  and  the  poi*  * 
the  court  is  limited  to  that:  Davies  v.  Davies,^*^*' 
P.  &  M.  17,  16  W.  B.  Prob.  Dig.  12  ;  Eopef,  Stfif^ 
W.B.  110,  L.  B.  3  P.  ft  B.  226.  Thepowerof  appJiJ^ 
ment  amongst  children  may  arise  if  the  diiU  of  ^ 
marriage  marries  and  has  children. 

Inderwick,  Q.0„  in  reply,  referred  to  Mssidtg  ^ 
Maudsley,  2  P.  D.  256,  26  W.  B.  Dig.  80. 

Butt,  J.— This  case  is  brought  befbre  ms  in  a  aet«^ 
regular  way,  for  it  is  an  application  to  confim  the«F 
trar's  report  and  if  I  were  simply  to  af&rsi  thatif'^ 
should,  as  to  the  first  paragraph,  make  no  ^^^^i 
In  the  first  paragraph  the  registrar  reoomnMB^t^ 
respondent  should  be  deprived  of  a  portion  of  thi^ 
per  annum  payable  to  her  under  the  settJaaeat  jj^ 
to  make  up  my  mind  as  to  what  portion  ehe**^ 
deprived  of.    At  the  outset  I  was  indised  to  <»* 
the  wife  should  have  the  whole  £150,  bntoaq|*^ 
tion,  having  regard  to  the  facts  of  the 
lady  left  her  husband's  home  with  the 
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drmimsteneefl  olfning  no  palliation  or  ezooaoi  and  that 
ber  hniband  had  thionghont  behaied  ezoeedingly  well 
to  her,  I  am  not  diapoeed  to  gi?e  her  more  than  the  £100 
vhioh  he  has  offered.  That  enm  maat  remain  to  her 
and  be  seenred  under  the  eettlement.  That  disposes  of 
the  first  qnestion. 

With  regard  to  the  other  matters,  the  report  suggests 
that  the  tniatees  of  the  settlement  should  apply  the 
property  settled  and  deal  with  the  same  without  the  re- 
spondent having  any  control  over  it,  and  that  she  ahoold 
be  deprlTod  of  her  power  of  appointment.    First  of  all, 
ooght  I  to  revoke  her  power  of  appointment  as  to  the 
money  mentioned  in  the  deed  f    It  has  been  argued 
that  I  have  no  power,  that  my  powers,  under  section  5  of 
the  Hatrimonial  Oausea  Aot,  1859,  are  limited  to  making 
an  order  '*  with  reference  to  the  applioation  of  the  whole 
or  a  portion  of  tho  property  settled."    It  is  said  that  if  I 
take  away  the  wife's  power  of  appdntment  I  am  making 
an  order  which  has  no  referenoe  to  the  *'  applioation  "  of 
the  property  settled*    I  do  not  agree  with  that  conten- 
tion.   I  think  I  have  the  power  under  the  words  of  the 
aoetion.    Then,  having  the  power,  ought  I  to  exerdse 
it  P    I  see  no  reason  why  I  should  not,  and  therefore  I 
aball  adopt  the  suggestion  of  the  report,  and  direct  that 
the  trustees  of  the  indenture  shall  pay  and  apply  the 
property  thereby  settled  upon  such  and  the  same  trusts 
as  would  be  applicable  thereto  in  case  the  respondent 
weie  now  dead  and  had  died  in  the  lifetime  of  the 
petitioner.    That  is,  of  course,  subject  to  the  reserva- 
tion as  to  the  application  of  the  £100  a  year  which 
I  have  already  dealt  with. 

I  adopt  the  third  recommendation  of  the  report,  and 
make  it  part  of  my  order. 

Then  comes  the  fourth  recommendation,  that  the 
respondent  should  be  deprived  of  any  power  of  appoint- 
ment or  of  joining  in  the  appointment  of  new  trustees. 
It  having'been  argued  that  I  had  no  power,  under  seetion 
5,  to  interfere  with  the  wife's  power  of  appointment  over 
the  money,  it  was  put  as  an  a  fortiori  argument  that  I 
have  no  power  to  deprive  her  of  the  right  of  appoint- 
ment of  new  trustees.  I  am  by  oo  means  dear  whether 
I  have  that  power,  but  it  is  not  necessary  to  decide  it, 
for,  inasmuch  as  the  wife  is  to  continue  to  receive  part  of 
the  income  of  the  tiuat  funds,  I  do  not  think  that,  even  if 
I  had  the  power,  it  would  be  right  that  I  should  deprive 
her  of  her  voice  in  the  vote  on  the  appointment  of 
truf tees.  That  part,  therefore,  of  the  recommendation 
I  refuse  to  adopt. 

My  order  is  that  the  wife  be  deprived  of  £50  out  of 
tho  £150  per  annum ;  that  the  seoond  and  third  reoom- 
inendations  of  the  repoit  be  adopted  and  the  fourth 
disallowed.  The  husband,  I  understand,  abandons  any 
elaim  to  after-acquired  propeity. 

Solidtors  for  the  petitioner,  OcHlyer'Bristow  A  Oo. 

Solicitors  for  the  respondent,  Oedge,  Kirhy,  A  MiUtU. 


From  Chan.  Div.  April  18. 

TJiiiov  Xlectbical  Foweb  and  Light  Co.  r.  Elbo- 

TBICAL  FOWXB    StOBAOE  Co.    (tf.) 

FafenU^Pradict'^Diteovtry — Fariicular$  of  ohftdion'^ 
PaUni$,  dhc.  Act,  1883  (iO  <fe  47  Vid.  c.  57),  $.  32. 

In  an  adion  to  retirain  IhreaU  of  legal  proeeedingi 
for  infringtmwii  of  paienUt  the  plainiiffe  alleged  thai 
the  pattnte  vpon  which  the  deftndanie  rtlied  in  making 
thrtate  were  invalid*    The  deftndanie  applied  that  the 

(a.)  Beported  by  M,  J,  Blabb»  Esq.,  Barrister-at^Iiaw. 


plainiiffe  ehouid  giwe  partieulare  of  their  ohfedione  to 
ihepatenU, 

Held  [affirming  the  dediion  of  North,  J.,  ante,  p.  263), 
thai  before  the  plainiiffe  eotdd  he  required  to  give  euch 
partieulare  the  defendanle  ehouid  give  to  the  plaintiffe  a 
liet  of  the  patente  on  which^  and  on  which  only,  the  de- 
fendante  relied,  and  that  the  plaintiffe  ehould  undertake 
to  amend  their  etatement  of  claim  eo  ae  to  put  in  issue 
Vie  validity  of  those  patents  only. 

Appeal  from  the  dedtion  of  North,  J.  (reported  anfo, 
p.  263). 

The  action  was  brought  under  section  32  of  the 
Patents,  ftc,  Act,  1883,  for  an  injunction  to  restrain 
the  defendants  threatening  legal  proceedings  against 
customers  of  the  plaintiffs  in  respect  of  electrical 
batteries  manufaotured  and  sdd  by  the  plaintiffs.  The 
defendants  had,  in  the  threats  which  they  published, 
claimed  to  be  owners  of  patent  rights  in  respect  of  the 
batteries  in  question,  and  had  based  their  threats  of 
legal  proceedings  on  such  patents,  but  the  plaintiffB,  in 
their  statement  of  claim,  alleged  that  the  patents  on 
whidi  the  defendants  relied  were  invalid.  The  defend- 
ants took  out  a  summons  that  the  pUintifli  should  give 
particulars  of  thdr  objections  to  the  validity  of  the 
patents. 

North,  J.,  hdd  that  the  defendants  ought  to  give  to 
the  pUintifli  a  list  of  the  patents  on  which  the  defend- 
ants relied  before  the  plaintiffs  were  bound  to  give  the 
particulars  of  objection  asked  for. 

The  defendants  appealed,  claiming  to  be  eniitied  to 
have  the  particulars  of  objection  delivered  to  them 
without  their  being  first  obliged  to  gife  to  the  plain- 
tiffs the  list  of  patents  on  which  the  defendants  relied. 

MouiUon,  Q,0.9  and  J,  0.  Graham,  for  the  appeU 
lants. 

IL  W,  Wallaoe,  for  the  respondents. 

The  nature  of  the  arguments  appears  suf&dently 
from  the  Judgment  of  Ck>tton,  UJ. 

OoTTON,  L.J. — ^This  is  an  action  brought  under  sec- 
tion 32  of  the  Patents,  Designs,  and  Trade-Macks  Aot, 
1883,  to  restrain  the  defendants  from  threatening  with 
legal  proceedings  customers  of  the  plaintiffs  in  respect  of 
certain  electrical  batteries  manufaotured  by  the  plain- 
tiffs, and  which  the  defendants  allege  are  infringements 
of  their  patents.  The  pUintlffs  allege  that  the  defend- 
ants have  no  rights  under  those  patents,  as  the  patents 
are  invalid.  The  defendants  applied  for  particulars  of. 
objections  to  the  patents.  North,  J.,  ordered  the 
plaintiffs  to  give  particulars,  but  required  the  defend- 
ants first  to  give  to  the  plaintiffs  a  list  of  the  patents 
on  which  the  defendants  relied  before  the  plaintiffs 
should  give  the  particulars  asked  for.  That  seems  to 
me  to  be  right.  The  defendants  should  say  by  what 
patents  they  Justify  their  threats,  and  the  plaintiffs  then 
must  confine  their  objections  to  those  patents  or  some 
of  them.  Mr.  Moulton  said  that  such  an  order  would 
put  him  in  this  difficulty,  that  if  the  plaintiffs'  objec- 
tions applied  to  all  the  defendants'  patents  he  would 
have  to  put  in  a  defence  putting  in  issue  the  validity  of 
all  the  patents.  The  plaintifb,  however,  state  they  are 
willing,  when  the  defendants  have  stated  on  what 
patents  they  rely,  to  alter  the  statement  of  claim  so  as 
to  put  in  issue  the  vdidity  of  those  patents  only.  The 
defendants  ought  to  state,  not  only  on  which  patents 
they  rely,  but  that  they  rely  on  no  others.  The  appeal 
will  therefore  be  dismissed,  the  plaintiffs  giving  an 
undertaking  to  amend  in  tho  way  I  have  mentioned. 

Fby  and  Lorss,  L.JJ.,  concurred. 
Solicitors  for   the   pldntiffs,   LinUater,  Baekwoodp 
Addison,  A  Brown. 
Solicitor  for  the  defendants,  Renehaws. 
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GovBT  OP  Affial 


From  Chan.  Di?.  March  20,  31,  32,  27, 

BlBMHrGKAH,  DuDLBTi    AND    DiSTBIOT    BAKSDTe  Co. 
V.   B088.    (tf.) 

Ea$emint^Lighi''~ Building  teheme — Lea$B-^TmpUed 
grant^Derogation^Oonveyaneing  Act,  1881  (44  ft  45 
Ftd.  e.  41),  «•  6,  «u5-a0C<<o»  (3). 

In  SepUmler,  1882,  ^Ae  cofporctfton  of  a  town  dtmised 
to  the  plaintiff  in  puntMnee  of  a  previoui  building 
agreement,  a  piece  of  land  with  the  house  newly  built 
thereon,  **  together  with  the  righte,  members,  cmd  appur^ 
tenanoes  to  the  said  premises  belonging,'*  but  no  express 
mention  was  made  of  **  lights.**  The  plaintiff* s  house 
faced  a  new  street  made  by  the  corporation,  and  which 
the  corporation  agreed  should  be  twenty  feet  in  width. 
At  the  date  of  the  plaintiff's  lease  there  was  a  low  build* 
ing  on  a  piece  of  land  on  the  side  of  this  new  street 
facing  the  plaintiffs  premises,  and  in  1886  t?ie  corpora* 
tion  demised  for  building  purposes  this  piece  of  land  to 
the  defendant,  who  built  a  nigh  hotel  thereon.  The 
tract  of  land  on  which  both  the  plaintiff* s  and  the  de^ 
fendanfs  houses  were  built  had  been  acquired  by  the  cor* 
poration  under  an  improvement  scheme  for  building 
purposes,  and  this  fact  was  knoum  to  the  plaintiff  when 
he  entered  into  his  agreement  with  the  corporation. 

In  an  action  by  the  plaintiff  for  a  mandatory  infune- 
tion  against  the  defendant  to  restrain  interference  with 
the  light  which,  but  for  the  defendants  building,  would 
have  access  to  the  plaintiff  *s  house. 

Held  (affirming  Kekewloh,  J.),  that  there  was  no 
epupress  grant  of  such  light  by  the  corporation  to  the 
plaintiff,  and  that  it  was  not  implied  under  section  6, 
sub-section  (2),  of  the  Conveyancing  Act,  1881 ;  and, 
further,  that  any  implied  obligation  on  the  part  of  the 
corporation  was  to  be  measured  by  the  eircumitances 
which  existed  at  the  time  when  the  agreement  was 
entered  into  between  the  plaintiff  and  the  corporation, 
and  that,  having  regard  to  these  circumstances,  there  was 
no  implied  obligation  on  the  corporation  not  to  let  the 
land  fronting  the^new  strut  and  opposite  to  the  plain* 
tiff*s  premises  for  the  erection  ofaouilding  higher  than 
that  which  existed  thereon  at  the  time^  and  ther^ore  that 
the  action  should  be  dismissed. 

The  maxim  that  a  **  grantor  shall  not  derogate  from 
his  own  grant "  considered, 

Bigby  V.  Bennett,  81  W.  B.  222,  21  Oh,  D,  659,  ap* 
proved, 

Wheeldon  v.  Burrowa,  28  W.  B.  196, 12  Oh,  2>.  81, 
distinguished. 

Appeal  from  Kekewiob,  J. 

In  Augnsl,  1880,  the  Oorporatton  of  Birmingham 
agreed  with  one  Daniell,  the  predeoeMox  in  title  of  the 
plaintifb,  to  grant  him  a  lease  of  a  certain  piece  of  land 
and  of  a  honee  to  be  built  thereon.  The  lease  was 
granted  when  the  house  was  built  in  1882,  and  the  lease 
contained  these  general  words,  "together  with  the 
shops,  messuages,  or  dwelling-houses,  auction  room, 
store  roomr,  and  buildings  erected  thereon,  '•  •  • 
and  together  with  the  rights,  members,  and  appurten- 
ances t3  the  said  premises  belonging."  The  piece  of 
land  demUed  to  Daniell  by  the  corporation  had  been 
purcbaced  by  the  corporation  together  with  the  sur- 
roundiDg  lend  for  improTement  purposes,  and  the  house 
in  question,  when  built,  faced  on  one  side  Corporation- 
street,  and  on  the  other  side  a  new  street  called 
Warwick- passage,  the  latter  being  a  narrow  street,  only 
twenty  feet  wide.  The  defendant  had  obtained  a  lease 
from  the  corporafion  of  the  premises  on  the  opposite 
side  of  Warwick-passage,  which  in  the  year  1882  was 
only  occupied  by  a  low  building  or  shed,  used  as  a 
stable,  and  built  thereon  a  high  bailding  for  the  purpose 
o(  an  hotel.    This  building  materially  interfered  with 

(a.)  Beported  by  M.  »1.  Blakb,  Esq.,  Barrister-at-I'aw.    ^ 


light  which  would  otherwise  ha?e  aooass  to  tte  viadon 
in  the  plaintiffs'  house. 

The  plaintiffs,  who  were  assigneea  o(  BanieU,  toqfU 
an  action  against  the  defendant  for  a  msabiorf 
injunction  to  compel  the  defendant  to  poll  dm  w 
much  of  his  building  as  interfered  with  the  snmU 
light  as  enjoyed  by  the  plaintiffs  at  the  time  vhaliH 
lease  was  granted  to  their  predeceesor  in  title. 

Kekewich,  J.,  refused  the  injunction. 

The  plaiotlfls  appealed. 

Sir  Horace  Davey,  Q,0.,  Warmington,  Q.C.,  ok 
Phipson  Beale,  QJJ,,  for  the  appellanti,  dtei  thi 
foUowing  cases:— ilZ^  t.  Taylor^  16  Ob.  D.  t»» 
29  W.  B.  Dig.  130 ;  Leech  ▼.  Schweder,  28  W.  IL  633, 
L.  B.  9  Oh.  App.  463  ;  Wheddan  y.  Burrows,  S8  W.B, 
196,  12  Oh.  D.  31  ;  Bussell  ▼.  Watts^  34  W.  B.  iV,  10 
App.  Cas.  690 ;  Bigby  ?«  Bennett,  31  W.  B.  223, 21  Ot 
D.  539.  ,; 

Barber,  Q.C7.,  and  Methold,  tot  the  respondent 

Cotton,  L.J. — This  is  an  appeal  by  the  phinttlh 
against  a  decision  of  Eekewioh,  J.,  who  dismiswd  tin 
action  with  costs,  and  the  object  of  the  action  ii  to 
restrain  an  interference  by  the  defendant  ^th'  t&s  ligU 
which  but  for  the  building  of  the  defendant  woiAd  bsn 
access  to  the  windows  of  the  house  belonging  to  tki 
plaintiffs.    It  is  not  a  case  of  ancient  lights,   ft  hi 
question  depending  on  the  grant  from  the  Oorpoatioi 
of  Birmingham  ta  the  predecessor  in  title  of  the  plsintUb, 
the  defendant  being  also  a  leasee  under  that  corpoiatifla. 
[The  Lord  Justice  then  stated  the  facte,  andoontinafid:-] 
On  what  grounds  do  the  plaintiffs  contend  that  tb^ 
haTC  a  right  to  interfere  with  the  building  and  to  Un 
an  in  June  tion  to  compel  the  defendant  to  pull  dowsi 
considerable  portion  of  that  building  P    It  was  pat  If 
Sir  Horace  DaTcy  on  this  ground,  that  fhey  hada 
express  grant  of  light  which  entitled  them  to  all  thsBftt 
which  would  come  to  their  windows  if  there  was  no  bafldiK 
erected  on  the  other  side  uf  Warwick-passage  U|k« 
than  the  building  which  there  was  at  the  time  vhoifts 
lease  was  granted  to  their  predecessor  in  title,  sod  tbi 
plaintiffs  by  their  action  did  not  seek  to  hate  the  CBtIn 
building  pulled  down,  or  to  hate  it  pulled  down  to  tiM  M 
of  the  old  building  which  was  then  ezleting,  but  th^  ff«* 
oontont  to  say  i  **  Well,  we  will  not  reqidre  mois  ottki 
defendant's  building  to  be  puBeddown  than  will  hkf 
it  to  the  same  height  as  the  house  which  we  haTC."  M 
was  a  little  misleading,  but  that  ought  not  to  be  oMiti 
the  prejudice  of  the  ease  of  the  plaintliEB.    Thejft 
their  case  on  the  ground  that  by  the  lease  thersii' 
express  grant  to  Daniell,  their  predeoeaaor  in  title,  du^ 
light  as  could  then  have  aeoeas  to  hia  windows.  9^ 
.  that  is  a  moat  material  quettian  to  be  oonsidersd  lathi 
.  present  case.    We  do  not  find  any  mention  of  UgUih 
the  lease.  It  is  a  demise  on  the  28th  of  Septombsr,  IM 
of  the  piece  of  ground  and  the  houae  upon  it,  sodUii 
not  perhaps  immatorial  to  read  some  words  wbiofa  foOov. 
"  together  with  the  shope,  messuages,  or  dweilittg-hooMi 
auction  rooms,  store  rooms,  and  buUdinga  erected  tbsnoa, 
together  with  full  and  free  right  and  liberty  to  coutrad 
medntaln,  and  use  a  vault  or  Taults  under  the  fbotisf* 
Then  there  are  a  good  many  more  words :  "  Aai  sl« 
together  with  the  rights,  members,  and  appurteBaBoei  to 
the  said  premisea  b^onging."    There  la  no  e^icssgii^ 
of  light  there.    Of  course  a  conTeyanoe  of  a  hooss  vostf 
carry  whatever  right  there  was  to  any  light  which  eia* 
to  the  house.    But  that  is  not  the  oonteatioa.  ^ 
contention  is  that  there  is  an  express  grant  If  tfcab*' 
lord  of  a  new  eaaement  orer  the  landlord's  lead  vtiv 
was  on  the  other  side  of  Warwick-passage.    Bati'g 
opinion  that  ii  not  the  proper  oonstructioa  or  •^^ 
of  these  words.    It  ii  very  true  that  when  a  ass  f^ 
a  house  he  grants  that  which  is  nsoeaaaiy  for  tfc**^ 
eace  of  that  house,  and  it  might  hare  best  a  «■*" 
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question  here  if  it  had  been  shown  that  the  interference 
of  the  light  was  of  snch  a  character  as  entirely  to  prevent 
the  honee  of  the  plaintiffs  being  used  as  a  house.  But 
that  was  not  the  case  made.  It  was  onlj  admitted  bj 
the  defendant  that  there  was  such  an  interference  as 
-would  justify  the  court  in  granting  an  injunction  if  there 
bad  been  ancient  windowst  or  if  the  grant  was  such  as 
Sir  Henry  Davey  contended  for.  Section  6,  sub-section  ( 2), 
of  the  OouTeyandng  Act,  1881,  was  not,  I  think,  referred  to 
in  the  arguments  by  either  side,  but  we  ought  to  men- 
tion it  to  show  that  it  has  not  been  overlooked,  because  it 
profidesthat  ''aconyeyance  of  land  having  houses  or 
other  buildings  thereon  shall  be  deemed  to  include,  and 
ahall  by  virtue  of  this  Act  operate  to  convey,  with  the 
land,  houses,  or  other  buildings,  all  outhouses,  &c., 
and  all  passages,  lights,  watercourses,  liberties,  privileges, 
easements,  rights,  and  advantages  whatsoever  appertaining 
or  reputed  to  appertain  to  the  lands  and  houses,  or  other 
buildings  conveyed  or  any  of  them  or  any  part  thereof  at 
the  time  of  conveyance  demised,  oooupled,  or  enjoyed, 
vrith  or  reputed  or  known  as  part  or  parcel  of  or  appur- 
tenant to  the  laud,  houste,  or  other  buildings  conveyed 
or  any  of  them  or  any  part  thereof.'* 

Then  there  is  a  provbo  that  the  section  applies  if  and 
■o  far  as  a  contrary  Intention  is  not  expressed  in  the 
document.  Well,  in  my  opinioni  even  with  the  asiiet- 
ftnce  afforded  us  by  the  language  of  this  deed,  this  could 
not  be  said  to  be  a  light,  within  the  meaning  of  this 
section,  enjoyed  with  the  house.  The  house  had  only 
recently  been  erected,  and  at  the  time  when  this  lease 
was  granted  it  was  obvious  to  both  parties  that  this  was 
ft  large  tract  of  land  bought  by  the  Oorporation  of 
Birmbigham  for  the  purpose  of  efBeotlng  an  improve- 
ment, and  for  the  purpose  of  being  laid  out 'so  as  to 
have  buildings  upon  it,  and  at  the  time  when  the  lease 
was  granted  Corporation-street  had  only  just  been 
formed,  and  there  was  no  plan  of  the  buildings  upon  it, 
but  it  was  the  duty  of  the  corporation,  as  of  course  it 
would  be  their  interest,  to  lay  the  land  out  in  inoh  a 
way  sis  to  make  it  available  for  recouping  the  ezpenies, 
imd  also  to  be  an  impxovement  to  this  pornon  of 
Birmingham,  Therefore  I  think  it  could  not  be  said 
that  the  light  ooming  ovsr  that  low  building  to  the 
plaintiffs'  windows  could  be  considered  as  enjoyed  with 
the  plaintiffs'  houses  or  buildings  within  the  meaning  of 
ibis  section.  The  light  at  the  time  did  in  fact  come 
over  the  low  building,  but  it  came  over  it  under  such 
dixonmstanoes  as  to  show  that  there  oould  be  no  expecta- 
tion of  the  oontinuanee  of  it.  It  had  not  been  enjoyed 
in  fact  for  any  long  period,  and  it  was  enjoyed  nnder 
anch  dreunutances,  known  to  both  parties,  as  could  not 
make  it  light  enjoyed  within  the  meaning  of  that 
section,  whidi,  in  my  opinion,  means  not  light  which  a 
person  has  a  right  to  under  the  statute,  but  that  whioh 
be  has  enjoyed  under  circumstances  whioh  would  lead 
to  an  expectation  that  the  enjoyment  of  that  light 
would  be  continued,  and  that  it  would  not  be  simply 
precarious. 

Then  as  to  the  words  of  the  lease,  *<  and  also  together 
with  all  rights,  members,  and  appurtenances  to  the 
said  premises  belonging."  The  case  under  the  Oonvey- 
ancing  Act  would  have  been  stronger  if  it  had  not  been 
for  them,  they  point  to  a  eonveyanee  of  all  such  rights, 
if  any,  as  belong  to  the  premises,  and  the  iatroduction 
of  those  general  words,  in  my  opinion,  points  to  this, 
that  the  light  whioh  in  fact  came  at  the  time  of  the 
lease  to  the  house  and  buildings  could  not  be  considered 
as  being  expressly  granted  by  any  words  of  this  lease. 

Kow,  if  that  is  so,  we  have  to  consider  what  the 
rights  of  the  plaintifiis  are,  and  in  my  opinion  such 
rights  as  they  have  must  be  implied  rights.  I  think 
tnyaelf  that  it  Is  a  question  whether  there  is  any 
ioBplied  obligation  on  the  oorporationi  which  of  course 
the  defendant  would  be  subject  to,  not  to  Interfere  with 
theee  lights.     I  say  that  beoauee  that  was  the  view 


whioh  not  only  I,  but  the  Master  of  the  Bolls,  took  in  a 
previous  case  of  Ri^hy  v.  Benndt,\mt  also  the  view  of  Lord 
Oranworth  when  Lord  Ohanoellor  in  the  OaUdtmian  Bail* 
way  Oo,  V.  Spraif  4  W.  B.  659,  2  Maoq.  449.  By  oblige, 
tion  by  implication  I  mean  this,  an  obligation  arising 
not  from  the  express  words  of  an  instrument  nor  f^om 
that  which,  having  regard  to  the  circumstances,  must  bo 
considered  the  true  meaning  and  effect  of  the  words  in 
the  instrument,  but  an  obligation  whioh  results,  not 
from  the  terms  of  the  contract,  but  from  the  position  in 
which  the  parties  have  placed  themselves  by  the  oon- 
tra3t.  For  instance,  where  one  man  grants  to  another 
a  house,  then,  primdfaeie,  he  cannot  interfere  with  that 
which  he  has  granted  ;  there  is  an  implied  obligation  on 
him  not  to  interfere  with  that  which  he  has  granted — 
the  house  and  enjoyment  of  the  houses  That  obligation 
arises,  as  I  say,  not  from  any  expren  covenant,  not 
from  any  interpretation  of  the  words  of  the  conveyanoe, 
but  from  the  duty  whioh  is  imposed  on  the  grantor  in 
coniequenoe  of  the  relation  whioh  he  has  taken  upon 
himself  towards  the  grantee. 

But,  then,  when  there  is  air  implied  obligation  we 
must  have  regard  to  all  the  circumstances  and  facts 
which  existed  at  the  time  when  the  conveyance  was 
executed  which  brought  the  partiea  into  that  relation 
from  whioh  the  implied  obligation  results.  I  quite 
agree  that  we  ought  not  to  have  regard  to  any  agree- 
ment during  the  negotiations  entered  into  between  the 
plaintifBs  and  the  oorporation,  except  in  this  way,  if  we 
find  that  any  particular  space  in  fact  was  left  open  at 
the  time  when  the  lease  was  granted,  and  that  open 
space  was  contracted  to  be  left  open  during  the  negotia- 
tion which  took  place,  and  is  not  referred  to  in  the  leassi 
we  must  have  regard  to  the  fact  of  that  open  space 
being  left,  and  we  must  have  regard  to  the  fact  that  by 
agreement  between  the  patties  the  lessor  had  bound 
himself  not  to  build  upon  that  space,  and  also  we  must, 
in  my  opinion,  in  determining  what  obligation  results 
from  the  petition  in  whioh  the  parties  have  put  them- 
selves, have  regard  to  all  the  facts  existing  at  the  time 
when  the  conveyance  was  made  or  when  the  lease  was 
granted,  and  whioh  were  known  to  both  parties.  Of 
eourse  we  must  be  satisfied  that  they  were  known  to 
both  parlies. 

Now  what  was  the  existing  state  of  things  heref 
There  was  the  new  street— Oorporation-street— of  very 
great  else;    there  was  the  open   passage— Warwick- 
paesage— stipulated  to  be  SOft.  in  widtii,  and  whioh  was 
then  existing,  and  it  was  obvious  to  Daoiell,  as  well  as  to 
the  corporation,  that  the   adjoining   land   would   be 
utilised  for  the  purpose  of   the  oorporation    making 
money  out  of  it,  and  although  I  was  at  first  startled  by 
the  great  height  of  the  defendant's  house,  yet  in  my 
opinion  Daniell,  when  the  lease  was  granted,  knew  that 
the  lease  was  being  granted  of  a  piece  of  land  in  a  new 
street  for  the  purpose  of  having  a  building  put  upon  it, 
and  was  acquainted  with  the  obvious  fact  that  the  cor- 
poration were  going  to  lay  out  the  remainder  of  the 
street  for  building  houses  suitable  for  the  locality.    But 
if  the  contention  of  Sir  H.  Davey  were  the  true  one, 
that  he  has  a  right  to  such  light  as  then  came,  it  would 
entirely  prevent  the  corporation  from  utilizing  the  land 
in  any  way  except  by  putting  up  a  low  building  like  the 
stables  or  one-storied  building  then  exiiting  upon  the 
land  on  the  other  elde  of  Warwick-passage.     In  my 
opinion  it  is  impossible  to  imply  an  obligation  on  the 
oorporation  not  to  let  their  land  in  anyway  for  building 
otherwise  than  for  erecting  such  building  as  was  on  it 
at  that  time,  and  if  we  cannot  do  that  I  cannot  see  how 
any  line  can  be  drawn  as  to  the  obligation  they  under- 
took as  regards  building ;  because,  unless  we  are  to  say 
that  they  undertook  an  obligation  not  to  put  up  any 
building  higher  than  that  whioh  then  existedt  I  cannot 
see  where  we  can  impose  any  obllgatloii  or  fix  any  Une 
as  to  the  height  to  which  buildings  might  be  put»    Th^ 
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plaintiits  mj  reMonablj,  <^We  do  not  want  all  the 
defendanVe  bnllding  palled  down,"  but  I  feel  a  diffi« 
cult  J  In  saying  tkat  thej  have  anj  Tight  as  regards  the 
height  of  bnildings  erected  nnless  thej  can  establish 
their  right  that  there  should  be  no  building  put  up  so  as 
to  interfere  with  the  light  whiob,atthe  time  when  the  lease 
was  granted,  passed  to  this  house.  If  there  had  been 
an  express  grant,  then  it  would  have  been  the  duty  of 
the  grantor  or  of  the  lessor  to  expressly  state  what  right 
he  reserved  to  himself.  A  reserraUon  of  right  to  a 
grantor  is  a  very  different  thing  from  an  obligation 
impliedly  nndertaken  by  a  grantor,  because  when  there 
is  a  reservation  to  himself,  that  is  a  reservation  from 
that  which  he  has  in  terms  granted,  and  if  a  lessor  cr 
other  grantor  wants  to  make  any  reservation  in  his  own 
favour,  then  in  my  opinion  that  stands  on  a  very 
different  footing  from  any  implied  obligation  con- 
tracted by  him  in  consequence  of  the  position  in  which 
he  places  himself.  Wheddm  v.  Burrows  is  a  case 
which,  on  that  point,  would  be  a  strong  authority,  and 
which  I,  of  course,  agree  with.  But,  in  my  opinion, 
when  we  come  to  the  question  which  arises  here  of 
implied  obligation  and  implied  grant,  we  may  have 
regard  to  all  the  circumstances  existing  at  the  time 
when  the  parties  undertook  the  position  from  which  the 
implied  obligation  arises,  and,  looking  at  the  circum- 
stances existing  at  the  time  when  the  lease  was  made,  I 
am  of  opinion  that  here  the  plaintiffs  cannot  assert  any 
implied  obligation  on  the  part  of  the  corporation  which 
will  enable  the  plaintiffs  to  say  that  there  is  an  inter- 
ference with  any  implied  obligation  on  the  part  of  the 
defendant. 

I  think  I  had  better  mention  that  It  was  argued  by 
tAu  Barber  that  there  could  be  no  implied  obligation 
where  the  land  granted  was  not  immediately  connected 
with  land  retained  by  the  grantor.  That  question  does 
not  arise  for  decision,  but  I  do  not  in  any  way  express 
any  opinion  favourable  to  that  contention.  On  the 
grounds  which  I  have  already  stated  I  think  the  appeal 
ought  to  be  dismissed. 

LiNBLBT,  L.  J.— In  order  to  decide  this  case  properly 
it  appears  to  me  that  there  are  two  preliminary  poiots 
for  investigation.  First  of  all,  what  are  the  terms  of  the 
lease  to  Daniell— that  is  the  Arat  thing,  and  the  second 
thing  is,  under  what  droumotances  was  that  lease 
granted? 

Now  if  we  look  at  DanieU's  lease,  which  is  the  im- 
portant document  in  this  case,  we  do  not  And  in  it  any 
express  words  creating  any  new  easement  over  the  land 
retained  by  the  corporation.  There  is  nothing  express 
about  that;  it  is  a  grant  of  a  house  and  so  on,  as 
Gotten,  KJ.,  has  mentioned  more  In  detail,  but  we  do 
not  find  any  express  words  creating  any  new  easement. 

Now,  that  being  so,  we  must  proceed  to  consider  what 
was  the  state  of  things  existing  at  the  time  that  lease 
was  granted.  I  think  Sir  Horace  Davey  was  right  in 
saying  that  we  are  not  to  go  into  the  preliminary 
negotiations  which  resulted  in  the  final  lease.  They 
might  be  important,  and  perhaps  would  be  necessarily 
important,  if  we  were  considering  whether  the  lease 
should  be  rectified  or  not.  But  for  the  purpose  of  con- 
struing the  lease  all  such  considerations  as  those  ought 
to  be  disreg^ed.  But  the  state  of  the  property  is 
all  important,  and  what  was  being  done  with  it  was  all 
important. 

Now  what  we  know  about  that  is  this.  That  this 
large  area,  the  area  on  which  the  plaintiffs'  house  and  the 
area  on  which  the  defendant's  house  was  built,  was 
recently  created  by  the  destruction  of  a  mass  of  houses 
by  the  corporation,  and  the  whole  area  was  intended  to 
be  relaid  out  and  built  upon  by  the  corporation.  One 
part  of  the  area  was  to  be  traversed  by  that  large  street 
called  Ck>rporatio&*Btreet,  and  DanieU's  house  was  to  face 
Oorpoiatien-itreet.  On  the  lide  of  Qaniell's  house,  where 


there  is  now  a  narrow  street  called  Warwibk-piai|Q, 
there  had  been  no  suoh  street;  it  was,  as  I  ondenUai, 
a  mass  of  houses— t'hat  street  did  not  exist  at  all.  Ik 
street  was  created  at  the  time  that  DanieU's  hoaae  n 
agreed  to  be  let,  and  before  or  at  the  time  whea  it  is 
began  to  be  built,  and  it  appears  to  me  that  the  hiito^ 
of  that  street  is  the  key  to  the  situatioa  here.  Hiii| 
regard  to  tho  creation  of  that  street  and  the  facU  fe 
which  I  have  alluded,  it  appears  to  me  that  iti 
impossible  fairly  and  properly  to  imply  saoh  sa  ok- 
ment  as  Sir  H.  Davey  is  driven  to  contend  for.  It 
appears  to  me  that  the  true  construction  of  Baakiri 
lease,  coupled  with  the  circumatanoes  to  whioh  I  bm 
alluded,  iB  this — ^that  in  talUng  of  theseessenM&tia 
newly  created,  what  was  newly  created  was  a  xigiit  te 
such  an  amount  of  light  as  would  come  om  tb 
corporation  land  to  DanieU's  house  after  the  oorponfia 
had  butt  what  they  liked  upon  it|  upon  the  other  ik 
of  that  twenty  feet  street*  That  is  the  onlj  iaplM 
grant  which  I  can  imply  or  infer  or  arrive  at  fna  tti 
terms  of  the  deed  and  the  dioamstanoes  to  lUA  I 
have  alluded. 

Now  if  that  be  true  of  course  there  is  no  desytia 
from  the  grant  at  all,  and  we  are  clear  of  IFyJai. 
Burrows  and  every  other  case.  It  appears  to  m  Ait 
when  we  bear  in  mind  what  the  grant  of  an  mtt^ 
of  this  kind  is»  it  is  reaUy,  more  properly  ip«^ 
perhaps,  an  Implied  covenant  by  the  grantor  sot  to* 
his  own  land  in  some  definite  way  so  as  to  injun  tki 
rights  of  DanieU  and  tliose  claiming  under  hin.  Hii 
look  at  it  in  that  point  of  view  the  very  saoie  miiti 
arrived  at.  What  sort  of  obligation  waa  the  ooipontiM 
laying  itself  under  as  regards  the  obstinetiai  rf 
DanieU's  lights?  I  can  come  to  no  other  eooduifli 
than  this,  that  it  was  perfectly  understood  and  knon 
to  all  that  the  land  was  to  be  buUt  opon  in  any  wiftti 
corporation  liked,  subject  only  to  this,  that  then  * 
to  be  a  distance  of  twenty  feet  of  land,  whioh  wl^ 
measure  of  Daniel's  protection. 

Upon  the  other  point  which  was  raised  bj  Xl 
Barber— namely,  that  there  is  no  case  whioh  gov  ^ 
show  that  there  is  an  easement  granted  or  iiapUei  hi 
case  of  this  description  when  there  Is  a  piece  oCthbI 
land  loft  between  what  Is  granted  and  what  is  retsladk^ 
am  not  prepared  to  assent  to  that.  He  has  notdtedur 
authority  for  it,  and  his  argument  on  principle  did  i^ 
satisfy  me  about  it  at  aU ;  and  I  do  not  thlnkmystif  ^ 
there  is  any  sound  distinction.  The  case  wbichan»ii 
the  Ourrieri*  Oo.  v.  OorbeU,  13  W.  R.  538,  S  Dr.  ft  8a 
355,  was  theconverse,  andlcannotaeeany  rationslfooi^ 
tion  for  the  distinction.  I  do  not  assent  to  that  pol^ 
his  argument,  but  the  other,  I  think,  is  weU  fonA 
and  therefore  I  am  of  opinion  that  the  appeal  md^ 
dismissed. 

BowBN,  L.  J.— The  real  question  which  we  ben  ^ 
consider    here     is   the   applicatloa    whioh   hn  ^ 
attempted  to  be  made  by  Sir   Horace  Dtvey  ot  A* 
maxim  that  a  grantor  shall  not  derogate  from  hii  on 
grant,  a  maxim  which  reaUy  Is  as  old,  I  wOl  not  tv* 
the  hills,  but  as  old  as  the  year  books,  and  a  gnit^ 
older.    We  have  to  apply  it  to  the  question  of  aM 
and  of  Ughts.    I  pause  for  a  moment,  for  thsflkia 
perspicuity,  to  observe  that  it  Is  inoorrect  to  ^Mika 
the  right  to  light  as  an  ordinary  easement.    Ihs  di^ 
tlon  between  an  affirmative  easement,  such  ai  s  4p 
of  way,  and  what  bo  may  be  caUed  a  qvmd  uumm^^ 
negative  easement,  suoh  as  a  right  to  l^ht  or  a  ligkt  t| 
support,  is  well  known ;  but  stiU,  vrlth  regud  ^^ 
these  easements,  or  jtiojj-easements,  the  priaai^^ 
be  applied  In  case  of  neoessity  by  the  law  thst  s  g0"f 
is  not,  having  given  a  thing  with  one  head,  ^^ 
away  the  means  of  enjoying  it  with  the  other.  ^ 
this  principle  wUl  be  carried  out  by  a  a^^'f'^?! 
plication  of  whatever  potion  Is  required  to  sqr^"* 
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origin  of  the  right  not  to  be  interfered  with  hj  the 
grantor.  The  caae  of  an  afflrmatife  easement  maj  well 
be  different  from  the  case  of  a  negative  easement  like 
light.  Window  light  is  not  like  a  right  of  way  ;  it 
does  not  begin  in  acts  of  enjoyment  which  are  primd 
fade  an  encroachment  npon  a  neighbour's  soU ;  it  is 
acquired  by  ooonpancy  npon  one's  own  soil,  and,  there^ 
fore,  there  is  no  necessity  to  suppose  that*  in  its  origin, 
ft  originates  from  what  is,  strictly  speaking,  called  a 
grant*  But  it  originates  no  doubt  (when  it  is  acquired 
by  user)  in  some  consent  on  the  part  of  the  person  who 
has  the  right  to  obstruct  the  light.  Some  consensual 
origin  it  must  hare,  but  I  agree  with  what  has  been 
said  in  the  terms  whioh  haye  been  employed  by  Gotten, 
JjJ;  that  a  right  not  to  have  your  windows  obstructed, 
if  it  exists,  is  rather  in  the  nature  of  a  tight  that  arises 
from  an  implied  obligation  or  an  implied  coyenant  than 
from  what  is,  strictly  speaking,  called  a  grant 

But,  coming  down  to  the  amount  of  enjoyment  of 
Kght  that  is  supposed  by  the  law  to  accompany,  in  an 
ordinary  case^  the  lease  or  the  gift  of  a  house  which  is 
erected  with  window  lights,  where  the  grantor  of  the 
bouse  is  also  the  owner  of  premises  adjoining  or  neigh- 
bonriog  premises,  then  this  presumption  arises,  that 
the  grantor  intends  the  graultee  to  enjoy  so  much  light 
unobstructed  as  is  reasonably  necessary  for  the  fair  and 
comfortable  use  of  the  premises  which  are  the  subject 
of  the  grant.  That  seems  to  me  to  be  the  real  defini- 
tion and  measure  of  the  ordinary  implication  that  arises. 
Bir  H.  Davey  asked  us  to  consider  that  the  measure  of 
the  right  which,  in  ordinary  cases  of  a  grant,  arose  was 
the  same  as  the  measure  of  enjoyment  of  ancient  lights. 
I  eonfees  I  do  not  at  the  present  moment  assent  to  that 
view.  The  extent  of  the' right  in  the  case  of  ancient 
lights  IB  measured,  not  by  what  is  reasonably  necessary, 
but  by  what  has  been  in  fact  enjoyed,  and  although  it  is 
perfectly  true  that  a  court  of  equity  will  not  interfere  by 
injunction  and  the  common  law  will  not  interfere  by 
damages  to  give  relief  for  a  nominal  interruption  of 
light  whioh  is  not  attended  with  a  material  diminution 
of  oonvenience,  still,  the  measure  of  the  light  in  the 
eaae  of  ancient  lights  seems  to  me  to  be  different  from 
iho  measure  of  the  right  whioh  accompanies  in  ordinary 
cases  a  grant  by  a  grantor. 

I  pause  for  another  moment  to  say  a  word  about  Mr. 
Barber's  argument.  Mr.  Barber  argued,  I  think  with 
wofme  courage,  that  this  doctrine  that  the  grantor  granted 
so  much  as  was  reasonably  necessary  for  the  complete 
enjoyment  of  the  premises  did  not  ariee,  except  where 
the  tenement  granted  really  adjoined  physically  the 
tenement  which  was  left  in  the  hands  of  the  grantor.  T 
do  not  believe  there  is  any  authority  for  that  propori- 
tloo.  1  do  not  think  it  is  founded  in  reason  any  more 
than  upon  authority,  and  it  seems  to  me  that  it  is  only 
necessary  to  evoke  the  doctrine  to  which  I  have  alluded 
to  show  that  the  premises  shall  be  so  adjacent  as  that 
the  enjoyment  of  the  one  should  be  evidently  connected 
with  and  dependent  upon  the  state  of  the  other  pre- 
mises. But  though  this  is  in  the  ordinary  case  the 
eharaoter,  it  seems  to  me,  of  the  grant  which  arises  or 
the  right  to  light  whioh  is  created  in  the  case  of  the 
grant  or  demise  of  a  house,  what  is  the  nature  of  this 
obligation?  Sir  Horace  Davey,  with  a  stroke  of 
what  I  call  brilliant  advocacy,  endeavoured  to  escape 
from,  I  think,  the  logic  of  the  case  by  saying 
^hat  it  Has  an  express  grant  after  all.  If  he 
could*  have  made  that  out,  of  course  he  would  have 
landed  his  dtent,  at  least,  I  think,  very  nearly  landed  his 
dient  But  the  obligation  which  is  created  under  such 
circumstances  is  not^  to  my  mind,  an  express  obligation 
at  all,  it  is  not  an  obligation  which  arises  on  reading  the 
terms  of  the  deed.  It  is  not  an  obligation  which  uises 
aimply  from  the  interpretation  of  that  deed.  It  is  really 
an  obligation  which  arises  from  the  relation  which  the 
de^  creates,  from  the  droumstanoee  outside  the  deed, 


and  the  deed  taken  together.  The  deed  places  the 
parties  in  a  relation  in  which  it  is  necessary 
that  the  law  should  imply  an  obligation  to  protect  the 
grantee  against  subsequent  encroachments  by  the 
grantor.  What  seems  to  me  to  show  that,  is,  amongst 
other  things,  the  following  consideration.  Supposing  the 
deed  is  tsJken  alone,  no  amount  of  construction  could 
evolve  from  the  deed  itself  the  protection  whioh  the 
grantee  of  the  deed  desires.  The  grantor  may  not  have 
had  the  power  of  giving  the  protection  whioh  is  neces- 
sary for  the  enjoyment  of  that  whioh  he  grants,  and  it  is 
only  by  going  outside  the  deed,  and  looking  outside  it, 
that  it  can  be  seen  that  such  a  power  of  protection  on 
the  part  of  the  grantor  in  favour  of  the  grantee  exists. 
It  is  only  by  looking  to  the  titie  outside  the  deed  that 
the  implication  of  a  duty  arises.  I  think  that  is  the 
effect  of  the  language  and  view  of  the  House  of  Lords  in 
The  Oaledonian  BaUufay  Oo.  v.  Sproi.  I  think  it  is 
what  was  meant  by  the  Master  of  the  Bolls  and  Gotten, 
Ii.J.,  in  the  case  of  Bigby  v.  BenmeU,  and  it  is  that  view 
which  has  received  additional  weight  from  the  judgment 
of  Ghitty,  J«,  in  the  case  of  BMington  v.  AUie,  35 
W.  R.  799,  85  Gh.  D.  817. 

Now  if  it  is  an  obligation  which  arises  from  an  impli- 
cation, it  must  be  measured  by  all  the  surrounding 
cir<mmstances.  Whatever  presumption  arises  in  favour 
of  tne  ordinary  implioation  can  be  rebutted  in  exactiy 
the  same  way  as  every  other  presumption  can  be 
rebutted.  I  do  not  think  any  hard  and  fast  line  can  be 
laid  down  k>eyond  whioh  evidence  is  not  to  be  admitted 
to  rebut  it,  or  rather  to  measure  the  implioation  itself. 
Here  we  have  some  salient  facts  which  seem  to  me  to 
prove,  as  far  as  my  mind  goes,  that  the  plaintiffs  are 
not  entitled  to  the  right  which  they  claim.  At  the  time 
when  Daniell  took  his  lease  or  bargained  for  his  lease, 
and  erected  the  house,  he  knew  perfectiy  well  that 
houses  were  to  be  built  on  the  opposite  side  of  Warwick- 
passage.  He  confesses  it.  It  did  not  cross  his  mind 
before,  as  I  read  the  evidence,  that  there  would  be  any 
limitation  upon  the  legal  power  of  the  corporation  to 
build  houses  upon  the  opposite  side  of  Warwick- 
passage.  He  knew  they  were  going  to  build  there.  He 
knew  perfectiy  well  that  if  they  once  built  houses 
above  the  level  of  the  house  that  was  then  in  existence  or 
above  the  level  of  his  own  lights  there  must  be  some 
interference  with  his  lights ;  there  was  no  stipulation  as 
to  how  high  they  were  to  run  up  the  houses,  and  there- 
fore either  they  were  not  to  build  at  all  or  there  was  to 
be  some  danger  of  his  lights  being  interfered  with. 

What  was  the  protection  under  such  circumstances  to 
which  he  looked  P  I  think  he  looked  to  the  protection  of 
the  width  of  the  passage.  That  there  was  a  negotiation 
about  the  width  of  the  passage  we  know,and  ultimately  the 
width  of  the  passage  was  fixed  at  twenty  feet.  There 
was  the  protection  which  he  got,  there  was  the  measure 
of  the  right  to  light,  whioh  went  as  a  necessary  con- 
comitant of  the  position  of  the  parties  under  the  granL 
It  we  do  not  draw  the  line  there  I  do  not  know 
where  to  draw  it.  Sir  Horace  Davey  felt,  I  am  satisfied, 
that  difAculty  himself,  and  fell  back  upon  the  position 
that  he  was  entitled  to  all  the  lights  that  ancient 
windows  would  be  entitied  to.  As  I  said  a  few  minutes 
ago,  I  do  not  think  in  any  view  that  is  a  true  measure  of 
what  a  house  would  be  entitled  to  under  the  doctrine 
that  a  vendor  must  not  derogate  from  his  own  grant ; 
but,  whether  it  is  or  not,  it  is  inconsistent  with  the  con- 
clusion that  all  the  parties  here  knew  and  intended  that 
there  should  be  buildings  on  the  opposite  side  of  Warwick- 
passage,  and  that  the  parties,  when  they  negotiated 
for  this  grant,  left  the  height  of  the  buildings  undefined. 
If  Daniell  had  desired  to  protect  himself  farther  than  by 
the  width  of  the  passage,  in  my  opinion  he  ought  to  have 
done  so  expressly,  because  no  implioation  in  his  favour 
beyond  that  which  arises  from  the  vridth  of  the  pas* 
sage  seems  to  me  to  arise  in  this  case. 
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Wood  v.  Aitdbbbton  Foukdbt  Go. 
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I  will  not  saj  what  would  be  the  oaae  if  the  light  had 
been  abeolutelj  destroyed.  Ai  Cotton,  L.J,,  haa 
reserved  that  point  for  oonsideration,  I  do  not  deaire  to 
expreaa  any  opinion  definitely  one  way  or  the  other  upon 
it.  Bat  that  is  not  the  oaae  here,  and  in  the  preaent 
oaae  I  think  the  measure  of  the  rights  is  that  which  I 
have  atated. 

Appeal  dUmi$96d* 

Solicitora  for  the  appellants,  Field,  Ro9coe,  S  Oo.^  for 
Barlawt  Smithy  A  Pinaent,  Blrmiogham. 

Solidton  for  the  reapondent,  Burton,  YeakB,  A  Hart, 
for  Allen  Jb  Edge,  Birmingham. 


StlA  0ottit  of  9tt0t(cr« 


Wool)  9.  Ahdebsiok  Foukdbt  Co.  (a.) 

Pradice^Service^Company  out  of  the  jurisdiction  hut 
having  branch  works  in  England — Companies  Act, 
1862,  8.  62—5.  S.  O.,  1883,  ord.  9,  r.  8. 

A  company  had  their  registered  office  in  Scotland,  hut 
carried  on  branch  toorka  in  England,  The  torit  in  the 
present  action  had  been  served  on  the  manager  of  tJic 
branch  works,  and  a  copy  had  also  been  sent  by  post  to 
the  registered  office. 

HM»  thai  the  servios  was  bad  and  must  be  sH  aside. 

Wataon  v.  Sheather,  %  Times  L.  B.  473,  emplained. 

Motion. 

Thia  waa  an  action  to  reatrain  the  defendanta  from 
infringing  the  plaintiffa  patent.  The  defendanta  wore  a 
company  formed  under  the  Joint-Stock  Companies  Acta, 
and  having  their  registered  office  at  100,  Cheapaide- 
street,  Glasgow.  Their  worka  were  in  that  town  and 
their  business  was  carried  on  there.  The  company  had  alao 
eztenaive  branch  worka  at  Middleaborongh,  in  Yorkshire. 
In  an  action  previously  commenced  by  the  company 
against  the  present  plahitiff  they  had  described  them* 
selves  as  of  Middlesborough  and  Glasgow.  The  writ 
in  the  present  action  was  served  within  the  jnrisdiction, 
the  plaintiff  describing  the  defendants  as  of  Middles- 
borough-upon-Teee,  in  the  oounty  of  York.  It  waa 
served  in  the  first  place  by  leaving  it  with  a  director  of 
the  company  at  Middleaborongh,  who  appeared,  upon  the 
evidence,  to  be  the  manager  of  the  company's  business 
at  that  place.  A  copy  of  the  writ  was  alao  posted  to 
the  office  of  the  company  at  Glasgow. 

The  defendants  now  moved  that  the  writ  of  summons 
and  the  service  thereof  and  all  subsequent  proceedings, 
if  any,  might  be  set  aside,  on  the  ground  that  the 
defendants  were  domiciled  in  Scotland,  and  that  this 
action  onght  ^to  be  tried  there,  and  that  the  plaintiff 
might  be  ordered  to  pay  to  the  defendants  the  costs  of 
the  action  and  of  this  motion. 

Aston,  Q.O.,  and  Lawson,  for  the  motion,  argued 
that  service  had  not  been  properly  effected. — Section  62 
of  the  Companies  Act,  1862»  as  to  service  upon  com- 
panies, had  not  been  effected  by  ord.  9,  r.  8,  of  the 
Bulesof  1883. 

They  cited  Newby  v.  Van  Oppen,  20  W.  R.  383,  L.  R. 
7  Q.  B.  293 ;  LJioneux,  Limon,  A  Co.  v.  Hong  Kong 
Bank,  34  W.  B.  753,  83  Ch.  D.  446 ;  Baillie  v.  OooduHn 
<fr  Co.,  34  W.  B.  787,  33  Ch.  D.  604 ;  Jones  v.  ScoUUh 
Accident  Insurance  Co.,  17  Q.  B.  D.  421,  34  W.  B. 
Dig.  150 ;   Exparto  McPhail,  27  W.  B.  525, 12  Ch.  D. 

(a.)  Reported  by  Lt  S.  Bbistowb,  Esq.,  Barrister-at-Law. 


632 ;  Speckhardt  v.  Campbell,  W.  N.,  1884,  p.  249,  tai 
Ann.  Prac.,  for  1887,  p.  175. 

Chadwyck  HedUy,  contrd,  referred  to  TTotioa  t. 
Sheather,  2  Times  L.  R.  473 ;  Oarron  Irtm  Ci,  r. 
MacHaren,  3  W.  B.  597,  6  H.  L.  Cas.  416;  Tvfkn. 
Crowland  Gas  and  Coke  Co.,  3  W.  B.  368,  lib  I; 
Keynsham  Blue  Lias  Lime  Co.  v.  Baker,  UW.t^ 
2  H.  &  0.  729. 

Stiblino,  J.,  stated  the  facts,  and  proceeded  :-!hi 
question  is  whether  the  plaintiif  waa  at  libertj  to  eii 
the  writ  as  he  has  done.    As  a  general  mle  a  fordgK, 
whatever  his  nationality  or  domicile,  is  liabla  to  bewd 
in  this  country  if  found  within  the  JurisdictioiL   ^Vba 
a    foreigner  is    a    person,    personal    servioa  bij  te 
effected  upon  him.    Bat  when  a  foreigner  is  a  bsr 
legal  entity,  such  as  a  corporation,  two  qneitloiii  ame. 
First,  when  can  a   foreign  corporation  be  said  to  bi 
within  the  jurisdiction;  and  secondly,  if  praieBt,boi 
can  it  be  served  P    Both  those  questions  were  eoniiM 
in  Newby  v.  Van  Oppen.     Upon  the  first  point  tb 
conclusion  at  which  the  court  ardTM  was  that,  if }» 
fonnd  a  foreign  corporation  carrying  on  bosinaa  litkii 
the  Jurisdictiony  then  they  could  be  treated  ai  tmdai 
there.    Upon  the  second  point  Biaekbnm,  J.,  drHveiui 
the  judgment  of  the  court,  said : — "  At  eomnoa  In 
the  service  of  a  writ  on  a  oorporatlon  aggregate,  vkiA 
from  the  nature  of  the  body  coold  not  be  penoail, « 
by  serving  it  on  a  proper  oifioer,  so  as  to  secora  tbst  2 
came  to  the  knowledge  of  the  oorporatioD,  sad  tba 
proceeding  by  distress :   see  1  Tidd's  Fraotioe,  p.  Ul, 
ed.  of  1828 ;  the  2  Will.  4,  o.  39,  a.  13,  and  15  k  H 
Vict.  c.  76,  s.  16,  in  fact,  only  re-enact  the  old  Uva 
to  what  should  be  service  on  a  oorporation.    Tho  M 
or  officer  must  be  in  the  nature  of  a  head  oiBoer,  vhos 
knowledge  would  be  that  of  the  oorpormtioD.    Wetli^ 
that,  when  once  it  is  established  that  the  corporafia* 
to  be  treated  as  resident  in  England,  the  proper  ^ 
is  the  officer  at  the  English  branch,  and  that  it  it « 
necessary  to  serve  the  process  ou  the  oiBcsr  at  tbekil 
office  abroad."    Now,  with  reference  to  the  fintpoa^ 
— viz.,  that  a  foreign  oorporation,  if  found  csnjiaif 
business  within  the  jorisdiotiony  may  be  treated  u  m- 
dent  in  England,  there  is   nothing  in  the  JttdieattB 
Acts  or  rules  to  alter  that.    As  to  the  second  paint,* 
to  how  service  is  to  be  effected,  the  rules  now  is  ^ 
have,  I  think,  made  a  very  great  ehange.    Ti»tii«<^ 
dent  by  comparing  the  Common  Law  Piocediue  A<< « 
1862  with  the  present  rules.    Section  16  of  thi^ 
provided  as  follows :— *'  Every  writ  of  snmmoM  i«" 
against  a  corporation  aggregate  may  be  served  os^ 
mayor  or  other  head  ofBoer,  or  on  the  town  eleii^d» 
treasurer,  or  secretary  of  such  oorporation.   .  • 
And  it  waa  decided  that  sectiona  18  and  H,  jg 
related  to  actions  against  British  sabjects  and  foni^ 
residing  out  of  the  juriidiotion,  did  not  apply  to  ir 
porations. 

Now,  under  the  present  rules,   ord«  7t,  f»%^ 
first  be  consideied.    That  mle  provides  that  nhmf 
other  provision  is  made  by  the  Acta  or  roles  the  eiMf 
procedure  and  practice  is  to  remain  in  force.   Wa  M 
therefore,  to  see  whether  any  provision  Is  aisde  fef"| 
rules  with  reference  to  service  upon  oorporstioa^  ^ 
material  rule  is  ord.  9,  r.  8,  which  provids^  tiistjj 
the  absence  of  any  statutory  provision  regalsling*^'"* 
of  process,  every  writ  of  summons  Issued  *8*^*J^ 
poration  aggregate  may  be  served  on  the  m/o"^ 
head  officer    .    .    . ;    and  where  by  any  itrtste  FJ 
vision  is  made  for  service  of  any  writ  of  sobmobi  .  •  • 
other  process  upon  any  oorporation  .  • .  ^^^^Jju^ 
mens  may  be  served  in  the  manner  so  provldsd.    8i^ 
the  words,  which  in  the  Common  Law  Procediiti*^ 
16,  stood  unqoalified  and  absolute,  are  now  yWfJ 
these  words— "In  the  abaenoe of  aoy  ftstateiTP^ 
regolatiDg  service  of  pioee««"  It  aeeflH  ts  ■•  "^^^ 
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two  dauBea  provide  for  different  cases,  and  that  the 
mode  of  ser?ioe  provided  by  the  last  claaee  ie  not  cumn- 
lative  or  additional  to  that  by  the  first  clause.  Service 
npon  foreign  corporations  is,  therefore,  divided  into  two 
heads — (1)  where  there  is  no  statutory  provision  regu- 
lating service  of  process  j  (2)  where  such  statutory 
provision  does  exist.  We  have,  therefore,  to  consider 
whether  the  present  case  is  governed  by  any  statutory 
provision  within  the  rule. 

The  company  was  registered  under  the  Companies 
Act  of  1862,  and  section  62  of  that  Act  provides  that 
any  summons  or  other  document  required  to  be  served 
upon  a  company  may  be  served  by  leaving  the  same  or 
sending  it  through  the  post  in  a  prepaid  letter  addressed 
to  the  company  at  their  registered  office.  The  words  of 
the  concluding  dense  of  the  rule  are  very  remarkable, 
and  bear  evidence  that  it  was  framed  to  meet  this  case, 
and  that  view  is  confirmed  by  looking  at  the  previous 
set  of  rules,  which  were  rather  differently  worded,  and 
the  word  ''  summons "  seems  to  be  introduced  here  for 
the  purpose  of  introducing  the  provision  contained  in 
section  62  of  the  Companies  Act,  1862.  Therefore  the 
vrrit  of  summons  in  this  case  must  be  served  in  manner 
provided  by  that  section,  and  no  choice  is  given  to  the 
plaintiff.  I  have  now  to  consider  the  authorities  to  see 
if  there  is  anything  to  conflict  with  that  view.  I  was 
referred  to  the  oases  of  Lhoneux,  Limon,  dt  Co,  v. 
Song  Kong  Batih  and  BaiUie  v.  Goodwin  A  Co.,  but  in 
my  opinion  neither  of  those  casea  conflict  with  the  view 
I  have  expressed.  The  language  of  the  report,  how- 
ever, in  the  case  of  WaUon  v.  Sheather  gives  some 
colour  to  the  view  that  the  rule  allows  an  alternative 
mode  of  service.  However,  I  have  had  the  opportunity 
of  oonsuUiug  Wills,  J.,  who  was  a  member  of  the 
court,  and  he  has  informed  me  that  they  simply  held 
that  there  had  bean  good  service  under  the  Act  of  1862, 
and  that  they  never  indicated  that  a  limited  company 
could  be  served  otherwise  than  as  directed  by  that  Act. 
It  appears  to  me,  therefore,  that  the  service  at 
Middlesborough  was  bad,  and  that  the  proceedings  must 
be  set  aside  as  irregular.  As  to  the  service  by  letter  to 
Glasgow,  that  was  a  service  out  of  the  jurisdiction  for 
which  leave  ought  to  have  been  obtained.  But  the 
plaintiff  has  been  almost  invited  to  adopt  the  course  he 
has  taken  by  the  defendants,  who  described  themeelvea 
as  of  Middlesborough.  Therefore,  although  I  set  aside 
the  proceedings,  it  must  be  without  costs.  I  have 
decided  the  question  purely  as  a  matter  of  right,  and  if 
the  plaintiff  should  desire  to  make  any  application  for 
leaTC  to  serve  the  writ  out  of  the  Jurisdiction,  that  ques- 
tion will  be  quite  unaffected  by  the  present  decision. 

Solicitors,  Faith/uU  Jb  Owen,  for  Belk  A  Cochrane^ 
Middlesborough ;  Johnaon,  Son,  &  Ellis, 


Chan.  Div.  }  t  i    *>.»   o/i 

Kekewiob,J.|  July  27,  30. 

Ttasb  d.  Aiflop.  (a.) 

Solicitor  and  client — Confidential  relation^ Undue  in- 
fluence-^Voluntary  gift"-  Setting  aside -^ Belaiion 
exiiting  at  time  of  gift— Election  to  ahide  by  gift — 
Delay — Action  hy  pereonal  representative. 

1/  a  person^  wTio  has  made  a  gift  to  a  iolieitor  while 
the  relation  of  solicitor  and  client  subsisted  between  them, 
U  entitled  at  the  time  of  his  death  to  have  the  gift  stt 
aaide^  the  personal  representative  of  the  deceased,  upon 
his  death,  succeeds  to  the  right,  although  th^  deceased  had 
no  intention  of  exercising  it,  and  had  even  expressed 
a  determination  not  to  do  so^for  he  might  have  changed 
thai  determination  the  next  day,  and  Ufould  have  had  a 
perjeet  right  to  do  so. 


(  a.)  Sepofted  by  B.  H.  Dbajo,  Eaq.,  Banister- at-Law. 


A  solicitor  cannot  take  a  gift  from  his  client  while  the 
relation  of  solieitor  and  dieni  subsists,  and,  in  order  to 
sustain  such  a  gift,  if  made,  something  must  be  done, 
after  the  conftdentidl  relation  has  ceased,  amounting 
to  a  release  of  the  dienfs  right  to  set  aside  the  gift;  but 
the  subsequent  settlement  by  the  client  of  a  bill  of  costs 
does  not  amotinf  to  such  a  release. 

A.,  acting  as  tolieltor  for  G,  in  an  adion,  in  June, 
1880,  recovered,  by  a  compromise,  £5,000  for  her,  which 
he  received,  and  out  of  it,  by  her  desire,  retained  £1,000 
as  a  gift  to  himnlf  TTie  rdation  of  solicitor  and  dient 
terminated  shortly  afterwards.  In  his  evidence  A.  swore 
that  in  April,  1888,  G.  had  told  him  that  she  had  deter^ 
mined  to  adhere  to  what  she  had  done.  Since  the  sever- 
ance  of  the  rdation  G.  had  also  settled  a  biU  of  costs,  and 
had  never  done  any  ad  indicating  an  intention  to  recede 
from  her  gift.  She  died  in  June^  1883.  Her  adminiS' 
tratrix  commenced  this  adion  within  six  mont?iSf  but 
died  in  October,  1884.  In  June,  1886,  2".  took  out 
administration  to  G*s  effeds,  and  in  the  following 
August  he  got  an  order  of  revivor  in  this  action.  Poverty 
tvas  the  excuse  given  for  the  delay. 

Held,  that  the  gift  was  bad  at  the  time  it  was  made; 
that  G.  had  never  effeduaUy  released  her  right  to  sd  it 
aside,  and  at  the  time  of  her  death  was  entitled  to  exercise 
that  right ;  that  on  her  death  her  personal  representative 
succeeded  to  the  right ;  that  it  had  been  kept  alive  by  the 
adion  notwithdanding  the  delay  ;  and  that  the  gift  must 
consequently  be  now  sd  aside. 

Morgan  tf.  Minett,  25  W.  B.  744,  6  Ch,  D.  638, 
approved  and  followed, 

Mitchell  V.  Homfray,  29  W.  B.  558,  8  Q.  B.  D.  687» 
explained  and  didinguished. 

Trial  of  action. 

This  action  was  brought  against  Messrs.  John  Alfred 
Alsop  and  John  Pidsley  Mann  (who  were  the  partners 
in  the  firm  of  Alsop,  Mann,  ft  Co.  at  the  time  the 
cause  of  action  arose)  by  Mrs.  Sarah  Emily  Tyars,  as 
the  legal  personal  representative  of  her  late  daughter 
Amy  Graham,  to  set  aside  a  gift  of  £1,000  alleged  to 
have  been  made  to  the  defendants  by  Miss  Graham  in 
June,  1880. 

The  action  was  commenced  by  Mrs.  Tyars  in 
December,  1883,  Miss  Graham  having  died  in  June  of 
that  year.  Mrs.  Tyars  died  iu  October,  1884,  but  in 
August,  1886,  an  order  of  revivor  was  made  in  favour 
of  her  husband,  the  present  plaintiff,  James  Tyars, 
who  had  taken  out  adminlBtration  to  the  unadminlstored 
assets  of  Miss  Graham  on  the  30th  of  June,  1886. 

It  appeared  that  the  defendants  had  acted  as  solicitors 
for  Miss  Graham  (who  was  then  about  tweutythree 
years  of  age  and  unmarried)  in  an  action  of  a  delicate 
character  brought  by  her  against  a  gentleman,  but 
which  was  compromised  in  June,  1880,  upon  the  temu 
of  the  gentleman  paying  her  a  sum  of  £5,000  (sub- 
sequently reduoed  by  agreement  to  £4,460)  and  paying 
her  solicitors,  the  present  defendants,  a  sum  of  £100  as 
agreed  costs  of  that  action.  Out  of  the  money,  which 
was  paid,  in  the  first  instanoe,  to  Messrs.  Alsop  i  Mann, 
on  the  5th  of  June,  1880,  they  retained  a  sum  of  £1,000, 
which  they  alleged  to  have  been  given  them  ''as  a 
special  gift "  by  Miss  Gkaham  in  reoognition  of  their 
successful  exertions  on:  her  behalf.  The  date  of  the 
transaction  was  fixed  as  being  the  7th  of  June,  1880, 
and  the  relation  sf  solicitor  and  client  continued  fo? 
some  little  time  afterwards.  It  also  appeared  that 
some  further  proceedings  were  taken  against  the  gentle* 
man  on  behalf  of  Miss  Ghraham  by  Messrs.  Alsop  k 
Mann,  but  these  came  to  an  end  in  March,  1882,  when 
they  finally  eeaeed  to  act  for  her.  Mr.  Alsop  stated  in 
the  witness-box  that  when  Miss  Graham  camp,  in  April, 
1888,  to  ask  him  for  a  loan  of  £10,  she  told  him  that 
Mr.  Tyars  had  been  trying  to  persuade  her  to  claim  the 
I  £1,000  back,  tmt  she  had  refusedi  and  always  meant  to 
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abide  by  ber  gift.  She  died  on  tbe  8th  of  June,  1883. 
Shortlj  before  her  death  Mr.  Samnel  TiUey,  a  solicitor, 
had  written  to  the  defendants  on  her  behalf  asking  lor 
some  aooount  of  the  cash  transactions  between  them  and 
Miss  Graham,  and  on  the  5th  of  Jane  thej  sent  such  an 
account,  and  an  explanation,  in  wliioh  thej  stated  that 
the  lad;  bad  made  them  a  Toluntarj  gift  of  £1,000  for 
the  great  and  snocessful  exertions  they  had  made  on  her 
behalf.  The  plaintiff  claimed  repayment  of  the  £1,000, 
with  interest  at  flfe  per  cent,  from  the  date  of  the  gift. 

Oawaldf  for  the  plaintiff. — There  was  no  gift,  as  the 
money  neyer  came  Into  Miss  Graham's  hands.  A  gift 
can  only  be  supported  by  a  deed  of  gift,  or  by  actual 
delivery.  The  defendants  say  that,  havlDg  the  money 
in  their  own  pockets,  they  retained  part  of  it  as  a  gift : 
Irons  V.  SmaUpiece,  2  Bam.  ft  Aid.  551 ;  Broom's  Gom* 
mentan'es  on  the  Common  Law,  8th  ed.,  pp.  420 — 1. 
The  delay  has  arisen  through  the  death  of  the  original 
sole  plaintiff,  and  through  poverty.  Assuming  there 
was  a  gift,  the  relation  of  solicitor  and  client  existed  at 
the  time,  and  the  gift  was,  therefore,  ip$o  fado  void. 
Miss  Graham  bad  no  independent  advice.  As  to  the  de- 
fendants' allegation,  that  on  the  7th  of  June,  1880,  Miss 
Graham  signed  or  settled  an  account  dealing  with  the 
application  of  the  £6,000 ;  the  final  arrangement  as  to 
the  £1,000  kept  in  suspense  was  not  made  till  July  23. 
The  cases  I  rely  on  ai  ehovring  that  the  gift,  as  a  gift, 
cannot  stand  are  the  following: — Wright  y.  Proud^  13 
Ves.  136  ;  2bm9(m  ▼.  Judgt^  3  W.  B.  561,  3  Drew.  306 
(where  Kindersley,  Y.O.,  held,  though  the  draum- 
stanoes  were  there  particularly  strong  in  favour  of  the 
solicitor,  that  the  rule  is  absolute  that  a  solicitor  cannot 
take  a  gift  from  his  client)  ;  Holman  v.  Layne$,  2  W.  B. 
205,  4  De  G.  M.  ft  G.  270 ;  Welles  ▼.  MiddUUm,  1  Oox, 
112 ;  Batch  ▼.  HfOchy  9  Yes.  292 ;  Morgan  ▼.  MineU^ 
25  W.  R.  744,  6  Oh.  D.  638.  As  to  acquiescence,  it 
must  be  pleaded,  and  is  not.  The  relation,  moreover, 
only  ceased  on  March  15,  1882,  and  fourteen  months 
later  Mr.  Tilley  asserted  Miss  Graham's  rights.  In 
AUcard  v.  SUnner^  35  W.  B.  424,  anU^  p.  251,  36 
Oh.  D.  145,  there  had  been  acquiescence  for  four  or  five 
years.  In  MiteheU  v.  Homfray^  29  W.  B.  558,  8 
Q.  B.  D.  587,  the  relation,  which  was  that  of  doctor  and 
patient,  had  ceased,  and,  moreoTer,  the  patient  had 
received  an  annuity  by  way  of  consideration  for  the 
gifts. 

He  also  referred  to  O'^n'en  v.  Zeic^s,  11  W.  B.  318. 

Warmingion,  Q.O*,  and  Ohadwych  HedUy^  for  the 
defendants. — ^There  is  no  absolute  prohibition  of  a  gift 
from  a  client  to  a  solicitor,  nor  does  that  relation  differ 
from  any  other.  This  glift  could  be  maintained  even 
against  the  donor's  wish,  but  in  fact  she  did  not  wish,  or 
attempt,  to  upset  it.  There  was  an  election  to  abide  by 
.  the  gift :  Mitchdl  v.  Homfray;  Cooke  t.  LamoUe,  15 
Beav.  234 ;  Rhodee  t.  BaU,  14  W.  B.  292,  L.  B.  1  Oh. 
252 ;  AUoard  t.  Skinner*  It  would  be  absurd  to  say 
that  you  could  make  a  gift  after  tbe  relation  had  ceased, 
but  could  not  confirm,  after  it  had  ceased,  a  gift  made 
while  it  continued.  Here,  though  the  relation  was 
severed  shortly  after  the  gift,  the  donor  made  no 
attempt  during  tbe  remainder  of  her  life  to  claim  it  back, 
but  showed  a  contrary  intention :  AUcard  ▼.  Skinner. 

(kwaHdf  was  not  called  upon  to  reply. 

Ebxbwioh,  J. — My  judgment  is  for  the  plaintiff.  The 
case  raises  a  queetion  of  considerable  importance,  but  it 
is  a  question  of  law,  not  of  fact.  As  regards  the  really 
material  facts,  with  one  exception  there  is  no  doubt  at 
all.  [His  lordship  stated  the  preliminary  facts,  and  pro- 
ceeded.] They  were  her  solicitors,  she  pidd  them 
£1,000.  Mr.  Alsop  knew  perfectly  well  that  the  relation 
of  solicitor  and  client  existed  at  the  time,  that  it  con- 
tinued to  exist  for  some  little  time  afterwMds,  and  that 
he  could  not  take,  or  keep,  the  money.    It  wai  kept. 


By  his  own  evidence  it  appeared  that  the  ladynxgadUa 
to  take  it,  and  that  he  <mly  consented  to  tsksitifis 
being  so  urged.  The  relation  of  solicitor  and  oUfliit  n 
closed  shortly  after  the  date  of  the  gift.  It  wss  leoiNi 
afterwards  for  a  time,  and  some  further  bnsinssi  mm 
to  have  been  done  between  them,  but  that  eoillMt 
affect  the  question  whether  the  gift  was  aoaii,ff 
tenable,  at  the  time  it  was  made.  At  last  the  idilia 
was  finally  severed.  From  the  bill  of  costs  I  flod  tkd 
the  last  date  was  the  15th  of  Maroh,  1S82. 

Between  that  date  and  the  time  of  her  desth  ta 
was  one  very  important  interview  between  Hi.  Abo^ 
and  Miss  Graham,  in  April,  1883,  and  what  took  plm 
at  that  interview  was  the  only  fact  of  importsass  iito 
which  any  doubt  existed.  She  was  then  HI  ssd  it 
distress,  and  went  to  Mr.  Alsop,  not  as  a  client,  bat  to 
ask  for  a  loan  of  £10.  In  the  witness  box  Mr.  Aliof 
and  Mr.  Paton,  the  cashier,  were  very  relnctuit  to  si- 
mit  that  Miss  Graham  was  then  ill,  or  that  du  vm 
more  so  than  usual,  but  the  letter  of  the  5th  of  Jwt 
1883,  written  to  Mr.  Till^,  makes  it  qoits  dm 
She  asked  for  a  loan  and  it  was  granted.  WhslMon 
passed  it  is  diffioult  to  say.  I  do  not  doubt  tkst  Hi. 
Alsop  and  Mr.  Paton,  in  their  evidence,  endsavonxti 
to  reproduce  what  really  occurred,  but  Mr.  PBtoaosiy 
tells  us  what  Mr.  Alsop  told  him  in  her  pcsMMi 
what  she  had  said.  What  it  comes  to  is  thii-4sk 
the  lady  was  aware  that  she  might  aet  up  a  dsin  for 
the  £1,000,  but  that  she  said  she  did  not  intend  to 
daimit,  and  that  she  intended  to  *«adhere  to'*or'<iUdi 
by"  what  she  had  done.  It  is  Impossible  to  ntf 
satisfaotori^  on  either  of  these  expresaions  having  bM 
actually  used,  but  I  oondnde  the  effect  of  whst  ii 
said  was  of  this  Und^that  she  did  not  intend  ts  yiell 
to  the  advice  that  had  been  giren  herp  to  daim  bnoktki 
money.  She  had  the  loan  of  £10,  and  it  does  not  Mi 
to  have  been  made  conditional  upon  her  not  olsiaiV 
the  £1,000  back. 

Shortly  after  this  Amy  Graham  died. 

To  my  mind  the  question  I  have  to  deoide  is  vhdk^ 
at  the  moment  of  her  death,  she  was  entitled  to  imom 
the  money  she  had  given.  If  she  was,  I  think  ttathc 
legal  pemonal  repreaentativa  is  entitled  to  do  the  «■! 
and  that  the  right  has  been  kept  aUve  by  this  SBliBii 
notwithstanding  the  delay  that  has  oooorred.  U^en^ 
other  hand,  she  was  not  so  entitled,  her  penoasl  » 
preeentative  cannot  be  in  a  better  position.  Ikaov  V 
decision  may  seem  at  first  sight  aomewiiat  iaseaodat 
with  the  language  of  Lord  Selbome  in  JUtAd  « 
Eomfray.  But  if  his  words  are  looked  at  esNhfr 
and  compared  with  the  comments  on  tiiat  out* 
lindley,  LJ.,  in  AUeard  ▼.  Skinner,  1  think  it  viH  ti 
seen  that  the  inoonsistenoy  is  merely  verbal  and  mfr 
fidal.  Atany  rate,  I  still  think  thatthls  can  dcpni 
upon  the  question  whether  Miss  Graham  eoaU  10 
daimed  the  money  at  her  death  or  nok 

The  case  of  MiteheU  ▼•  Htmfray  oame  hdm  ^ 
court  under  very  spedal  dreunutanoes.  U  hid  M 
twice  before  a  Jury,  and  the  tacts  had  been  iomdlf  <* 
Jury.  The  court  was  not  wdl  aatiafied  that  the  m^^ 
had  been  properly  threehed  out,  but,  rather  tbsa  w 
the  case  back  to  a  Jury  again,  th^y  accepted  the  indilp 
of  the  jury,  and  the  Judgments  proceeded  sating** 
those  findings,  which  were  that  the  rdstfaMiMp  ^ 
come  to  an  end  long  before  the  death  of  the  loditmi 
and  that  ahe  had  deoted  to  abide  I7  her  gift.  Tlitfl* 
a  case  of  physidan  and  patient.  ^ 

It  is  there  stated  (8  Q.  B.  D.,atp.  588)  thst^ii  If^ 
Mrs.  Geldazd  ceased  to  live  at  Galnfbid  sad  iffjf 
reside  at  Barnard  OasUe,  about  dght  miles  dirtttV*|^ 
she  continued  to  reside  until  her  death,  whieh  lnH"? 
in  July,  1876.  From  the  time  that  Mis.  Oddtfde^ 
to  redde  at  Barnard  Castle  the  defendant  ossMd  ti  f" 
as  her  medtcd  attendant,'*  and  between  that  tl^ 
her  deatht  n  pedod  of  more  than  tiizoc  yeta^ttv***^ 
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bj  the  jury  that  "  she  intentionallj  abode  hj  what  she 
bad  done,"  and  the  judgments  went  upon  that  ground. 
Lord  Selbome  said,  at  p.  591  (8  Q.  B.  D.) :— "  It  must 
be  held  that,  whether  she  knew  or  not  that  she  had 
power  to  retract  the  gift,  she  was  determined  to  abide 
by  her  acts;  this  is  not  a  case  of  mere  aoqniesoenoe ; 
ahe  determined  that  she  would  not  undo  what  she  had 
done.  This  being  the  state  of  facts,  I  do  not  think 
that  any  authority  goes  the  length  of  saying  that  her 
repreientatives,  after  her  death,  can  do  that  whieh,  if 
she  had  lived,  she  herself  would  not  hare  done."  Bag- 
gallay,  L.J.,  adopts  tho  same  principle,  bat  puts  it  into 
his  own  language,  and  says  nothing  that  assists  me  in 
understanding  Lord  Selbome's  language.  If  I  am  to 
construe  that  language  strictly,  I  might  be  forced  here 
to  say  that  Hiss  Graham  would  not,  if  she  had  lived, 
have  tried  to  recover  the  money  she  gave  to  the 
defendants,  and  therefore  that  her  personal  repre- 
sentative cannot  recover  it.  But  I  do  not  think 
Lord  Selbome  meant  to  say  what  his  language, 
strictly  construed,  would  imply,  and  Lindley,  L.J.,  in 
AUeard  v.  ^ibnner,  seems  to  have  understood  him  in  the 
same  way  as  I  do.  Beferring  to  MitcMl  v.  Hom/ray 
and  other  cases,  he  says : — '*  It  Is  true  that  in  those 
cases  the  donors  had  died ;  but  it  is  dear,  I  think,  that 
the  decisions  proceeded  upon  the  ground  that  the  donors, 
if  aUve^  could  not  have  obtained  relief."  He  does  not 
say  **  would,"  Uke  Lord  Selbome,  but  "  could."  As  to 
MHcMl  V.  Hom/ray^  he  says : — *^  If  the  donor  had  been 
entitled  when  he  died  to  have  his  gift  set  aside,  his 
ezeeatora  would  have  succeeded  to  his  rights,  and  would 
have  obtained  the  relief  they  sought."  He  puts  it  on 
tbe  Isgal  right,  not  on  the  intention. 

Taking  that  view  of  Lord  Selborne's  meaning,  which 
agrees  vrith  what  I  certainly  understand  the  law  to  be, 
I  have  to  decide  whether  Miss  Graham  could,  if  she  had 
wished,  have  recovered  this  money  at  the  time  of  her 
death.    I  think  the  law  is  stated  accurately  in  Morgan 
T*  MinM  by  Bacon,  Y.O.,  at  the  commencement  of  his 
jadgmenti  where  he  says,  25  W.  R.,  at  p.  744,  6  Ob.  D., 
at  p.  645 :  "The  law  I  take  to  be  as  plainly  settled  on 
the  subject  as  any  law  existing  in  this  country,  that 
while  the  relation  of  solicitor  and  dient  subsists  the 
aoliaitor  cannot  take  a  gift  from  his  dient."    In  order 
to   Bustain  such  a  gift  you  must  have  something,  after 
tbe    confidential  relation  has  ceased,  amounting  to  a 
releaee  of  the  client's  right  to  set  aside  the  gift.    Now 
in   this   case  nothing  was  done  to  rdease  the  claim, 
esoept  the  settlement  or  acceptance  by  Miss  Graham  of 
the  bill  of  costs  without  insisting  on  her  claim  to  the 
£l»OO0»  and  what  passed  at  the  interview  on  the  27th  of 
April,  1883.    As  regards  the  first  event,  the  fact  of  her 
not  liaving  put  forward  her  daim  has  nothing  of  an 
lotiwe  diaracter  about  It,  and  is  quite  insuifident  to  re- 
lease her  rights,  and,  moreover,  only  a  very  short  time 
iiad  then  elapsed  since  the  gift  was  made.    What  took 
^lAoe  at  the  interview  of  the  27th  of  April  was  much 
Biose    important.    She  did  then  refer  to  the    gift  as 
KHDathing  she  meant  to  abide  by ;  but  supposing  she 
bad  ohanged  her  mind  the  next  day,  would  there  have 
been  an j  defence  possible  against  a  daim  by  her  ?    All 
that  the  defendants  could  have  said  would  have  been^ 
*  'S'on  told  us  yott  were  determined  to  adhere  to  your 
{ift."     I  cannot  doubt  that  such  a  defence  could  not  be 
iiippoTtod«    There  was  nothing  to  prevent  her  changing 
ler  mind.    What  she  had  sdd  was  a  mere  declaration  of 
vhat  her  intention  was  at  the  time,  which  it  was  quite 
»peia  to  her  to  change-— it  was  no  release,  and  it  would 
lATe    been  impossible  to  set  it  up  as  a  defence.    It  fol- 
owa»  if  I  am  right  in  law,  that   the  legal  personal 
vpzeaentative  succeeded  to  her  right  of  action,  and  that 
ight  having  been  kept  alive  by  tlUs  action,  he  is  entitled 
0  snoceed. 

Xhere   must  be  Judgment  ton   payment  of   £1,000 
lifcbin  one  month,  irith  interest  at  not  more  than  four 


per  cent,  from  the  date  of  the  gift  to  the  present 
time. 

(kwM  asked  for  costs  oa  the  higher  aode,  and 
referred  to  Daviu  v.  Davie»^  35  W.  E.  697,  atfOe.  p. 
86,  86  Cb.  D.  359. 

KaxBwiCH,  J. — Certainly  not. 
Judgment  for  plaintiff . 

Solidtors  for  the  plaintiff,  Oehme,  dummerhay$t  dt 
Co. 
Solicitors  for  the  defendants,  Aiiop  A  Co. 


Blank  v.  Footmait,  Pbbitt,  &  Co.  (a.) 

Patent,  DeBigns,  and  Trade»Mark$  Ad,  1883— IVior 
puhliMtion'^Seetion  bl^Marking  afiicki  tM. 

B.  inwnUd  a  trimming  for  eoreeUf  which  he  ehowed 
<o  JET.,  a  commiMion  agent  enmloyed  hy  him  on  terms 
which  gave  B.  an  intereet  in  the  artidee  sotd,  to  obtain 
hie  opinion  a$  to  whether  the  artide  would  **  take***  H. 
ahovfed  the  trimming  to  8,,  one  of  hie  largtit  eustomere, 
who  auggeated  certain  aUerationa ;  he  atao  showed  it  to 
other  cuetomera,  who  ordered  a  certain  quantity.  Thia 
took  place  before  i?ie  2Srd  of  November,  1885,  when  B, 
registered  the  artide  under  the  Ad,  The  orders  given 
were  not  executed  untU  after  registration. 

Eddf  that,  though  there  had  not  been  previous  publi" 
eation  of  the  design  by  showing  the  artide  to  E,,  the 
communication  of  the  design  by  E.  to  8,  might  amount 
— and  the  communication  to  the  other  customers  certainly 
did  amount'^  previous  publication, 

A  trimming  was  made  up  intopadtets  containing  each 
a  large  nunibir  of  yards,  and  surrounded  with  a  paper 
band  having  thereon  '*  Bd.**  and  the  registered  number 
of  the  pattern. 

Edd,  that  the  artide  was  properly  marked  within 
rule  32  iseuod  under  the  Act.  . 

Trial  of  action. 

This  was  an  action  brought  by  the  plaintiif,  the  regis* 
tered  proprietor  of  a  design  for  corset  trimming, 
registered  by  him  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883  (46  k  47  Vict,  c  57),  on  the 
23rd  of  November,  1885,  and  numbered  38521,  for  an 
injunction  to  restrain  the  defendants,  their  servants  and 
agents,  from  infringing  the  plahitifC's  registered  desigUp 
and  in  particular  from  imitating  the  same  or  causing  the 
same  to  be  imitated,  and  from  selling  or  ottering  for  sde 
such  imitations  as  aforeaaid ;  an  aoooant  of  profits  or  an 
inquiry  as  to  damages. 

Tbe  pldntiH  complained  that  between  the  months  of 
April,  1886,  and  July,  1887,  at  various  times  not  known 
to  him,  the  defendant  had  imitated  his  design  and  sold 
trimmings  in  accordance  with  it. 

The  defendants  by  their  defence  denied  (1)  that  they 
had,  knowingly  or  otherwise,  infringed  any  legd  right 
of  the  phdntiil ;  alleged  (2)  that  the  design  in  quea tion 
had  not  been  dulv  registered  in  accordance  vrith  the  Act 
and  the  rules ;  (3)  that  the  providons  of  the  Act  and 
the  rules  with  regard  to  the  marking  of  each  artide  to 
which  a  registered  design  has  been  applied  before  de- 
livery on  sde  of  such  artides  had  not  been  duly  complied 
with ;  (4)  that  the  design  was  not,  at  the  date  of 
registration  thereof,  a  new  or  origind  design  not  pre- 
viously published  in  the  United  Kingdom ;  (5)  that  the 
design  was  not  one  capable  of  bdng  registered  within 
the  meaning  of  the  Act,  and  that  the  pldntiff  was  not 
the  proprietor  of  the  design  within  the  meaning  of  the 
Act.  

(a.)  Reported  by  J.  W.  Grbio,  Esq.,  Bandster^at-Law. 
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With  regard  to  prior  publicatioD,  it  appeared  that  pre- 
Tious  to  November  23, 1886,th6plalntiffhadBbownBampiee 
of  the  design  in  qaeation  to  one  Hummel,  a  commiseion 
agent,  who  had  tome  interest  in  the  deeigD,  for  the  pur- 
pose of  obtaining  his  opinion  as  ta  whettter  the  design 
would  "catch  on."  Hummel  took  portions  of  the 
samples  and  showed  them,  in  the  manner  stated  in  the 
judgment,  to  customers  of  his,  and  actually  obtained 
orders  from  some  of  them  for  considerable  quantities  of 
the  material,  and  tbej  kept  small  portions  of  the 
samples,  though  it  was  not  clear  from  the  evidence 
whether  the  orders  were  given  for  immediate  execution 
or  not.  The  orders,  in  fact,  were  not  executed  until 
after  the  date  of  registration,  when  the  trimming  was 
sent  to  the  customers  in  parcels  of  some  dozens  of  yards 
each,  each  parcel  having  a  paper  band  round  it  marked 
with  the  word  "Bd.''  and  the  registered  number 
of  the  pattern  on  it.  The  cardboard  box  containing 
these  parcels  was  marked  in  a  similar  way. 

Section  61  of  the  Patents,  Designs,  and  Trade-Harks 
Act,  1883,  is  as  follows :  "  Before  delivery  on  sale  of  any 
articles  to  which  a  registered  design  has  been  applied, 
the  proprietor  of  the  design  shall  cause  each  such  article 
to  be  marked  with  the  prescribed  mark,  or  with  the 
prescribed  word  or  words,  or  figures,  denoting  that  the 
design  is  registered ;  and  if  he  fails  to  do  so  the  copyright 
in  the  design  shall  cease,  unless  the  proprietor  shows 
that  he  took  all  proper  steps  to  insure  the  marking  of  the 
article.  Rule  32  issued  under  this  Act  is  in  the  following 
terms  :  '*  Before  the  delivery  on  sale  of  any  article  to 
which  a  registered  design  has  been  applied,  the  proprietor 
of  each  design  shall,  if  such  artide  is  included  in  any  of 
the  classes  one  to  twelve  in  the  third  schedule  hereto, 
cause  each  such  article  to  be  marked  with  the  abbreviation 
'  Bd.'  and  the  number  appearing  on  the  certificate  of 
registration.    •    .    ." 

Aston,  Q,0.,  Kennedy,  Q.O.,  and  Aehton  Orou,^  The 
point  is  whether  there  has  been  prior  publication.  The 
publication,  such  as  it  was,  was  acoompanied  by  such 
circumstances  of  "confidentiality"  as  to  prevent  the 
protection  ailorded  by  the  Act  being  lost. 

Warmington,  Q.C7.,and  Carpmael,  for  the  defendants. 
—The  giving  of  a  single  order  will  constitute  publication. 
In  fact  as  long  as  the  article  gets  into  the  possession  for 
a  beneficial  purpose  of  another  person  that  is  publication. 
There  was  no  *'  confidentiality  "  about  the  communica- 
tion of  these  samples  to  customers  of  Hummel :  The 
Oerm  Milling  Oo.  v.  JSoUnson,  3  Fat.  Bep.  399.  Then  as 
to  the  marking,  the  mere  marking  of  a  piece  of  trim- 
ming is  not  suffioient|  each  artide  must  be  marked* 

Aeton,  Q.O.,  in  reply. — The  question  here  is  to  what 
extent  a  confidential  character  can  govern  a  publication. 
On  this  point  Eumpheraon  v.  9yer,  4  Pat.  Bep.,  pp.  184 
and  407,  is  a  useful  guide.  As  to  the  point  of  marking, 
which  is  a  subsiduary  one,  the  marking  need  only  be 
done  in  such  a  way  as  to  guide  the  purchaser  to  the  fact 
that  the  design  has  been  so  registered,  and  every  separate 
inch  of  the  trimming  need  not  be  marked.  As  to  the  main 
point,  whether  the  design  is  new  and  original.  To  consult 
an  expert  in  taste  as  to  whether  a  design  will "  catch  on," 
to  use  a  trade  term,  is  not  publication. 

Kbxswioh,  J. — There  is  no  occasion  for  me  to  decide, 
and  I  do  not  intend  to  decide,  any  question  of  morals ; 
and  fortunately,  according  to  the  view  which  I  take  of 
the  case,  there  is  no  occasion  for  me  to  decide,  and  I  do 
not  intend  to  decide,  any  question  of  conflict  of  evidence. 
The  plaintiff,  through  his  agent  in  this  country, 
Budolph  Blank,  registered  the  design  in  question.  The 
defendant  has  infringed  that  design — ^that  is  to  say,  he 
has  made,  manufactured,  or  sold  an  imitation  of  that 
design.  He  insists  that  he  is  entitled  to  do  so,  and  that 
is  the  legal  question  which  I  have  to  dedde  on  the  facts. 
He  ifl  not  80  ontitM  if »  m  a  matter  of  faot,  this  design 


was  registered  by  Mr.  Blank  when  it  had  not  bea 
previously  published  in  the  United  Kingdom.  Sotbe 
question  for  decision  resolves  itself  into  this,  Wutbc 
design  previously  published  in  the  United  Kbgdoa 
—previously,  that  is,  to  the  28rd  of  November,  IttS, 
when  it  was  registered  P 

Mr.  Blank  may  be  treated  as  a  manufacturer  ■  ttif 
country,  though  he  is  the  agent  of  manuf sctnm  b 
Germany.  Mr.  Hummel,  the  only  repreBentatife,al 
understand,  of  the  firm,  is  a  commission  agent  Hadk 
these  goods  and  goods  of  this  kipd,  and  he  hsi  t  teh 
gain  the  terms  of  which  have  not  been  produced.  I  k 
not  know  whether  it  is  in  writing  or  whether  it  mSj 
rests  on  anything  more  than  an  undentsndinf, 
but  he  has  a  bargain  or  understanding  vith  Hr. 
Blank  that  he  shall  have  the  sole  and  exdniifB 
right  of  selling  goods  of  this  class  in  tbe 
United  Kingdom.  Therefore  Mr.  Hummel  hii  u 
interest  in  any  design  of  Mr.  Blank's  in  goods  of  tUi 
class,  and  though  he  is  not  a  partner  or  in  any  mj  a 
partner  he  has  that  interest  which  makes  him  a  peim 
whom  Mr.  Blank  would  naturally  consult  befoic 
endeavouring  to  put  any  of  that  dase  of  goods  oo  tke 
market.  Mr.  Blank,  therefore,  having  sketched  t^ 
design,  shows  it  to  Mr.  Hummel.  I  cannot  ooneem 
that  in  doing  so  he  would  be  publishing  the  design  m 
any  sense  which  could  be  placed  on  that  woA 
Eventually,  if  that  rdation  had  not  existed  between  tke 
two  parties,  I  see  no  reason  why  a  designer  should  sot 
call  in  an  expert,  a  gentleman  whom  he  knows  to  be 
experienced  in  the  trade,  likdy  to  advise  him  wdl  t^ 
whom  he  can  trust,  for  the  purpose  of  advising  Ua 
before  incurring  further  expense  and  trouble.  I  oob- 
sider  that  Mr.  Blank  was  only  doing  that  whidh  he  w 
fairly  entitled  to  do,  the  confidential  character  o(  ife 
communication  being  a  necessary  incident  of  the  zeli&B 
between  the  two  parties. 

If  it  had  stopped  there  one  might  have  disposed  tiit 

case  easily  enough.    But  Mr.  Blank  was  not  contetfti 

stop  there.    Mr.  Blank  not  only  desired  to  get  tbf  fil 

advice  of  Mr.  Hummel,  but  he  very  naturally  wished  k 

ascertain,  before  he  went  any  further,  whether  thiiwi 

likely  to  take—that  is  to  say,  to  find  a  market-sad k 

certainly  did  intrust  Mr.   Hummel  with  the  dntj  i 

soliciting  orders  and  ascertaining  from  likely  posohMBi 

whether  orders  could  be  got  for  this  design  when  it  ^ 

been  registered.    Mr.    Hummel    accordingly  eoosilii 

three  different  gentlemen,  and  I  must  deal  with  tbea 

three  gentlemen    in  two  classes.     First  there  ii  1^ 

Sewell.    Mr.  Sewell  was  Mr.  Hummers  largest  cutM^ 

He  was  a  manufacturer  who  apparently  pnnhsi^ 

large  quantity  of  trimming  of  this  kind  and  wsi  «■ 

known  to  Mr.  Hummel  and  was  in  constant  coaata^ 

tion  with  him.      On  the  facts  before  me  it  Mff^ 

Mr.  Hummel  showed  this  design  to  Mr.  Sewell  tM> 

his  advice  and  to  ask  him  whether  he  wonld  be  P'^^ 

to  give  orders  to  be  executed  at  a  later  period.^ 

ascertained  Mr.  Sewell*s  views  that  the  price,  at  thstm 

date,   was  excessive,  and  no  doubt  there  mte  dm 

critidsms.    Now  Mr.  Aston  haa  dted  to  me,  sod  1 1* 

content  to  take,  the  statement   of  Bowen,  LJi  || 

Humphereon  v.  Syer  as  to  what  must  be  estaMJito^ 

order  to  take  a  case  of  disdoeure  (I  avoid  tbevv 

publication)  out  of  that  publication  whicfa  will  daM* 

patent  or  a  design ;  Bowen,  L.J.,  aays :  "I  thisk^ 

a  man  sends  a  patent  to  be  made  to  a  shop  f'VT 

take  what  passes  orally ;  you  must  take  all  theov^ 

stances  of  the  case  and  ask  yourself  whethttthtf*f| 

any  confidential  relation  established  between  tht^ 

parties — whether  it  was  an  implied  term  of  the  «jr 

ment  that  the  information  should  be  kept^^tt^*! 

man  to  himself,  or  whether  he  might  ^'^^'*'|^^ 

out  any  breach  of  good  faith,  use  the  matter,  *"*2d 

as  he  chose."    It  is  to  be  observed  that  thslii4^ 

bytheLoid  Justice,  with  reference  to  the  <»''■*' 
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particular  case  before  him,  to  information  gifen  to  a 
shopman  who  la  going  to  manufaotare.    That  it  to  saj, 
the  Lord  Jnatioe  la  dealing  with  a  case  where,  from  the 
Tory  necessity  of  the  thing,  some  other  person  must  be 
employed.    The  patentee,   whether  it  be  a   chemical 
patent  or  a  sdentifio  patent  or  a  machinery  patent, 
frequently  (generally,  I  might  say)  is  unable  to  carry 
oat  the  manufacture  of  the  patented  article  in  all  its 
details  himself  personally.    He  must  employ  others,  and 
for  that  purpose  the  Lord  Justice  says  he  is  entitled  to 
do  so  without  in  the  slightest  degree  damaging  his 
patented  rights  to  claim  protection,  provided  it  is  done 
confidentially.    It  is  a  step  further  to  say  that  a  man 
like  Kr.  Blank  is  entitled  to  take  into  his  confidence  a 
man  like  Mr.  Hummel,  who  is  only  a  commission  agent 
—a  man  through  whom  the  profits  are  to  be  made.    He 
does  not  occupy,  to  my  mind,  a  position  at  all  similar 
to  that  of  the  shopman.    But  I  think  it  is  only  a  fair 
stretch  of  the  same  principle  to  say,  as  I  have  already 
said,  that  I  think  a  man  in  Mr.  Blank's  position  might 
consult  with  those  through  whom  he  would  put  goods 
on  the  market,  particularly,  as  I  say,  having  regard  to 
the  relation  existing  between  them,  and,  doing  it  con- 
fidentially, without  avoiding  bis  rights  to  be  obtained  by 
registration.    But  is  Mr.  Hummel,  when  consulted  in 
that  way,  to  be  entitled  to  go  on  to  Mr.  Sewell,  or  any 
other  person  or  number  of  persons,  and  still  use  the  same 
confidence,  a  delegated  confidence  placed  in  him  by  Mr. 
Blank  P    I  do  not  know  where  it  is  to  stop.    If  Mr. 
Hummel  may  consult  Mr.   Sewell  in  confidence,  Mr. 
SsweD,  who  is  a  very  large  manufacturer  I  am  told, 
maj  consult  many  of  the  persons  for  whom  he  works, 
and  so  on  to  the  end  of  the  chapter.    I  see  no  limit  to 
the  confidence  which  might  be  thus  placed  in  one  person 
after  another.    However,  nothing  was  done,  as  I  under- 
stand the  evidence,  by  Mr.  Sewell  In  the  way  of  actually 
giving  an  order  untU  very  much  later,  when  the  thing 
had  been  completed,  and  I  do  not  think  it  necessary  to 
decide  this  case,  I  will  not  say  on  the  mere  exhibition, 
bat  on  the  mere  disclosure  of  these  sample  patterns  by 
Mr.  Huimnsl  to  Mr.  Sewell. 

The  other  cases  go  a  step  further  still.  Hsre  again  we 
haTe  another  delegation  of  confidence  illustrating  what  I 
aaid  Just  now — namely,  that  I  really  do  not  know  where 
tbia  confidence  is  to  stop.  Mr.  Hummell,  in  the  course 
of  his  business,  goes  down  to  Portsmouth,  and  out  of  five 
gentlemen  whom  he  visits  in  the  course  of  business  he 
aelecta  two  to  whom  he  may  disclose  this  novelty  which 
ifl  to  take  so  well  with  the  public  in  the  ensuing  spring. 
He  does  not  put  it  into  his  bundle  of  patterns,  but  keeps 
it  in  an  envelope  in  his  pocket,  but  with  the  intention  of 
disclosing  it  to  these  two  selected  customers,  and  he  does 
show  it  to  them  and  they  are  taken  by  it.  This  is  some 
time  before  the  registration.  These  two  selected 
ooetomers  were  pleased  with  the  article,  and  they  at  once 
ordered  a  considerable  quantity.  It  is  said  on  the  one 
hand  that  the  order  was  to  be  executed  immediately ;  that 
it  waa  an  order,  the  execution  of  which  was  only  delayed 
by  the  period  necessary  for  the  manufacture  of  the 
article.  I  do  not  think  that  is  to  be  relied  on  very  much. 
It  was  said  on  the  other  hand  that  it  was  not  to  be 
executed  until  the  design  had  been  registered.  Without 
weighing  the  testimony  as  regards  that,  I  am  not  disposed 
to  make  much  of  that  point  either.  The  fact  remains 
that  the  order  was  given  and  the  order  was  accspted  and 
the  order  was  in  due  course  executed.  These  two  gentle- 
man had  samples  shown  to  them,  and,  more  than  that, 
they  had  samples  handed  to  them  and  samples  were  kept 
by  them,  and  though  they,  wishing  to  play  an  honest 
part 'and  knowing  that  it  was  only  given  to  them  as 
selected  customers,  did  not  exhibit  those  samples  in  the 
meantime,  but  kept  them  in  their  drawer  or  in  a  book  or 
pocket,  yet  I  see  no  reason  whatever  if  they  had  been 
disposed,  I  will  not  say  to  be  dishonest,  but  to  act  badly 
towards  Mr.  Hummel,  why  they  should  not  thereupon 


have  registered  the  design  themselves,  or  had,  at  any  rate, 
some  stuff  manufaetured  acoordingrto  the  design.  Upon 
what  ground  Mr.  Blank,  in  such  a  case,  could  have  come 
here  for  an  injunction  to  prevent  their  action  I  fail  to  see. 
The  answer  to  him  would  have  been  (and  as  far  as  I  cau 
at  present  see  it  would  have  been  a  conclusive  answer), 
"You  have  put  it  into  their  power  to  do  so  by  trusting 
Mr.  Hummel.  It  is  Mr.  Hummel  you  must  go  against 
if  he  has  committed  a  breach  of  confidence,''  and  Mr. 
Hummel  would  have  said,  "  By  no  means ;  I  was  told  to 
get  orders,  and  I  have  done  it."  They  had  these  samples 
there,  and  how  much  they  had  remalna  a  mystery  and  I 
suppose  wilL 

I  cannot  understand  myself  what  meaning  to  give  to 
the  words  "previously  published"  if  that  is  not 
publication.  In  truth,  the  only  ground  on  which  the 
want  of  publication  has  been  argued  is  the  question  of 
confidence.  The  confidence  I  have  already  dealt  with, 
and  I  need  say  no  more  about  it.  To  my  mind,  even  if 
there  were  no  publication  to  Mr.  Sewell,  which  I  do  not 
think  it  necessary  to  decide,  though  I  am  dieposed  to 
think  there  was,  I  think  there  was  certainly  a  publica- 
tion in  Portsmouth,  not  once  but  twice,  and  from  that 
time  forward  it  was  impossible  for  Mr.  Blank  to  register 
this  design.  That  seems  to  me  to  be  entirely  conform- 
able to  the  policy  of  the  Act.  The  Act  is  intended,  as  I 
understand  It,  to  protect  those  clever  and  Industrious 
people  who  spend  their  time  and  their  brains  and  money 
on  designing  a  pattern  which  may  or  may  not  prove 
successful,  but,  as  a  work  of  art,  is  entiUed  to  pro- 
tection in  order  that  it  may  also  become  a  work  of 
profitable  commerce.  But  I  see  no  reason  for  applying 
that  to  the  case  of  a  man  who  prefers  to  take  his  cbanoe 
with  the  public,  and  who  says  "  I  will  design  and  I 
will  spend  time  about  it  and  money  too  when  I  am 
quite  satisfied  that  I  shall  find  a  market."  That  is  not, 
to  my  mind,  at  all  within  the  policy  of  the  Act.  I 
think  Mr.  Blank,  not  unnaturally  at  all,  has  been 
attempting  to  avail  himself  of  the  provisions  of  the  Act 
in  Older  to  get  protection  of  that  which  the  Act  never 
intended  to  be  protected.  I  think  there  was  no  novelty 
in  the  design  at  the  time  when  he  registered  it --that  is 
to  say,  that  it  had  been  then  previously  published  in  the 
United  Kingdom. 

That  being  my  opinion  I  may  deal  shortly  with  the 
rest  of  the  case.  As  regards  the  marking  the  real 
point  is  under  section  51,  whether  Mr.  Blank  loses  the 
benefit  of  his  registration— that  is  to  say,  whether  the 
copyright  in  his  design  has  ceased  because  the  different 
articles  which  have  been  sold  In  the  market  have  not 
been  marked  with  the  prescribed  mark ;  or,  rather,  it  is 
pressed  further  than  that— namely,  whether  the  articles 
sold  in  the  market  to  which  the  designed  article  is 
affixed  have  not  been  marked,  because  it  has  not  been 
argued  that  the  trimming  Itself  ought  to  be  marked, 
and  it  would  be  impossible,  and  it  is  admitted  that  it 
would  be  impossible,  to  say  where  and  how  often  it  should 
be  marked.  It  is  obvious  you  could  not  mark  every 
quarter  of  an  inch,  and  that  even  if  you  could  do  it  you 
could  not,  in  lace  work  like  this,  preserve  the  thing  as  a 
useful  thing  if  you  were  to  stamp  it  with  marks.  There* 
fore  it  is  not  suggested  that  ought  to  be  done.  It  is 
said  that  every  article  to  which  it  is  affixed,  however 
small  the  piece,  ought  in  some  way  or  other  to  show 
that  it  is  a  registered  design.  That,  to  my  mind,  is 
entirelj  a  misconstruction  of  the  5  let  section.  The  Act 
may  or  may  not  go  far  enough,  but  the  Act  bays  that  a 
mark  is  to  be  placed  before  delivery  on  sale  of  any 
articles  to  which  a  registered  design  is  to  be  applied. 
The  marking  is  to  be  caused  to  be  done  by  the  pro- 
prietor of  the  design.  If  the  proprietor  of  the  design 
does  not  sell  these  articles  of  dress  to  which  the  trim- 
mings are  affixed  the  section  lays  no  liability  upon  him 
to  mark  those  articles  of  dress.  What  is  to  be  marked 
by  him  is  the  article  to  which  a  registered  design  has 
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Thb  Guabdianb  of  thb  Poob  op  Southampton  v.  Bbll  ft  Tatlob« 


High  Oootr. 


been  applied— that  if,  the  trimming.  If  be  eells  it  in 
pieces  of  144  yards  he  maet  mark  the  pieoea  of 
144  yatdr.  If,  on  the  ether  hand,  he  sella  small 
pieces— whether  for  patterns  or  for  nse^he  must 
mark  each  small  pattern,  and  mark  in  a  way  in  which 
those  things  can  be  conveniently  marked,  by  the  tying 
on  a  label  or  by  printing  something  on  the  packet  in 
which  it  is.  Bat  he  ii  not  boond  to  mark  anything  bnt 
that  which  he  sells. 

I  thonght  it  right  to  express  my  opinion  upon  that, 
but  on  the  greater  question  of  publication  or  want  of 
novelty  I  am  in  the  defendants'  favour,  and  there  will 
be  judgment  for  them  and  consequential  relief. 

Judgment  for  defendanta,  with  costs,  except  that 
plaintiff  has  his  costs  on  issue  No.  3. 

Solicitors  for  the  plaintiff,  Wihon,  Briiiowe,  db  Oarp* 
mad. 

Solioiton  for  the  defendants,  VdUonct  A  VaUanw. 


(^  B.  Div.  (Bfaais^  and  Stephen,  JJ.)  June  SO. 

The  Guabsiakb  of  thb  Poor  of  Southaiiftok  v. 
BisLL  &  Tatlob.  (a.) 

PhicMce— SblfcMof— (7oi(i — Poor  rate — Soliciior  and 
c2f0n(— TooKitum  hy  cUrh  of  the  peaee^Poor  Law 
AmmidmerU  Ad,  1844  (7  db  S  Viet,  e.  101),  a.  39— 
AUomeyi  and  SolicUof  Act,  1843  I6<kl  Vict,  c  78}, 
«.  37. 

Section  39  of  the  Poor  Law  Amendmmt  Ad,  1844, 
which  providee  for  iaaoaUon  in  certain  casei  hy  iAe  clerA; 
of  the  peace  of  t?ie  eoete  of  a  eoliciior  employed  hy  a 
hoard  of  guardiane,  doee  nd  dieentiUe  a  eotieUor  to  an 
order  for  tasoaUon,  ae  hdwem  eolieiior  and  dieni,  under 
eedion  37  of  the  Attomeye  and  MieUore  Ad,  1843. 

Point  of  law  raised  by  the  pleadings. 

Action  for  money  had  and  received. 

The  plaintifEs,  the  guardians  of  the  poor  of  South- 
ampton, had  advanced  a  sum  of  »600  to  the  defendants, 
their  solicitors,  for  the  purposes  of  an  action.  The 
latter  delivered  their  bill  of  costs,  and  the  plaintiffs 
applied  to  the  derk  of  the  peace  of  Hampshire  for  taxa- 
tion under  section  39  of  the  Poor  Law  Amendment  Act, 
1844.  The  allocatur  of  the  clerk  of  the  peace  taxed  the 
bill  down  to  £549  17s.,  and  the  costs  of  taxation 
amounted  to  £14  13s.  6d. 

The  pUdntiSs  now  sought  to  recover  the  balance,  alter 
deducting  the  above  amounts  from  the  fund.  In  their 
statement  of  defence  the  defendants  pleaded  that  they 
were  not  bound  by  a  transaction  under  the  Poor  Law 
Amendment  Act;  that  the  alleged  taxation  was  un- 
reasonable and  unfair ;  and  that  they  were  entitled  to 
have  their  bill  of  costs  taxed  by  a  master  of  the  High 
Gourt  under  section  37  of  the  Attorneys  and  Solicitors 
Act,  1843. 

P.  Oye,  for  the  plaintiiEs.— The  defendants  are  bound 
by  the  taxation  under  aection  39  of  the  Poor  Law 
Amendment  Act,  which  supersedes  section  37  of  the 
Attorneys  and  Solicitors  Act,  1843 :  Beg.  v.  Bunt  6  £. 
&  B.  408. 

J.  Aldereon  Focie,  for  the  defendants.— Section  39 
does  not  affect  the  defendants'  right,  as  between 
solicitor  and  client,  to  have  their  costs  taxed  by  a  master 
of  the  High  Court.  It  merely  provides  that  the  allow- 
ance by  the  clerk  of  the  peace  is  "  primd  fade  evidence 
of  the  reasonableness  of  the  charge,  and  is  not  evidence 
of  its  legality."  The  jurisdiction  to  tax  conferred  on 
the  High  Court  by  the  Attorneys  and  Solicitors  Act, 

(a.)  Bepoxted  by  G.  K.  PalsTi  Esq.,  Barrister-at-Law. 


1843,  and  the  Judicature  Act,  1873,  can  only  be  tikaa 
away  by  plKin  words :  In  re  Worth,  29  W.  B.  371. 

P.  Oye  replied. 

Manistt,    J.— I    am    of    opinion    that   tha  f» 
visions    of    the     d9th    section    of    the    Boor  hn 
Amendment     Act,    1844,    have    not    the   eihd  i 
disentitling    the    solicitor    to    taxation    as   Mm 
solicitor  and  client  under  the  37th  section  of  the  Att» 
neys  and  Solicitors  Act,  1843.    The  diaallowaDoe  wk 
by  the  allocatur  could  not,  I  think,  be  disputed  bitiw 
the  guardians  and  the  ratepayers,  notwithstandisg  nai 
expressions  in  Beg.  ▼•  Munt  to  the  contrary;  M  a 
between  the  guardians  and  their  soUdtors  thsqneite 
would  remain  open,  and  the  action  oould  be  msintriMi 
The  other   construction  involves  the  strange  lenU  ttrt 
the  solicitor  to  the  board,  and,   I  presume,  sbo  lA 
other  persons  with  whom  the  board  deals,  muit  viltfoi 
payment  till  after  the  audit  has  takon  place.    It  k  tota 
remembered,  tooy  that  the  auditor  cannot  be  rappoMd 
to  have  any  knowledge  of  the  principles  onwfakktki 
taxation  of  a  solicitor's  bill  proceeds.    The  dsfeadnti 
are  entitled  to  an  order  for  taxation  of  their  ooite  >7 1 
master  under  section  87  of  the  Attorneys  and  SolUtoi 
Act,  1843. 

SraPHBir,  J.— I  agree.  The  object  of  section  39  ii  to 
prevent  waste  of  the  rates  in  useleaa  ejqpenditare,  lad  ii 
not  intended  to  affect  the  liability  of  the  gnardim  to 
their  solicitors. 

Order  for  taxaHon  under  the  Atiomeye  and  MkOrn 
Ad,  1843  ;  the  coete  of  the  applioaiion  to  U  the  d^atf- 
ante*  in  any  evenf,  atii  the  coete  of  the  eumimoeiU  I* 
to  he  coete  in  the  tcuoaHon^ 

SoUdtor  for  the  plaintiff i,  Bra&enridge,  for  EeffHi 
Southampton. 

Solicitors  for  the  defendants,  Bmanwtl,  AwM^ 
Noihm,  for  BeU  A  Taylor,  Southampton* 


Q.  B.  Div.  (Field  and  Wills,  JJ.)  April  H 

SxKYENs  V.  Babnxi  Dibieici  Qas  Am)  ITim 
Co.  (a.) 

WaUr  fa«e— *«  Annual  value  "— "  ^nnuo^  rack  Mf 
voJue"— iFcrferi^or*!  Olau»ee  Ad,  1847  (10  W^ 
17),  a.  68— BameC  Qae  and  WfOer  Ad,  187S(3S«' 
VicL  e.  doosooBioi.),  e.  56. 

The  Bamd  Gae  and  Waier  Ad,  1872  (wUhf^^ 
incorporated  the  Waterworke  Olaueee  Ad,  lM],f 
videe  (inter  alia),  eedion  66,  **the  company  •  • ' 
•hall  furnieh  «  «  •  a  eufideni  empply  ^f  fL 
d  any  rate,  on  the  annual  ratk  ireMiJ\ 


much].  .      . 

Held,  that  *'the  annual  rocib  rent*'  menu  Oh^ 
OS  '^^^  annual  value,"  and  doee  not  mean  *'ii^  '"'^ 
value." 

OasestatedbyJuatieesunderSOftSl  Ylot&4S  m 

42  &  43  Vict,  c  49.  _,^^ 

The  appellant  (Stevens)  is  the  owner  and  <«*l|r^ 
a  house  and  premises.  Glebe  Honse^  FbieU^i  " 
connty  of  Middlesex.  ^^ 

The  said  house  and  prendaes  are  snppUsd  vils  *^ 
by  the  Bamet  District  Gaa  and  ^•••^JJ 
respondents),  who  are  a  company  incorporaM^ 
the  provUions  of  the  Bamet  District  Oai  sal  *^ 
Acts,  1872,  1883,  and  1887.  .  ^ 

By  one  of  such  special  Acts,  the  BaiMt^*^ 


(a.)  Reported  by  Sir  SHnmoir  Baxu, 


BenU^^ 
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Stitiks  «•  Babnit  DxaTRioT  Gas  and  Watb«  Oo. 


HlQK  CtoURT. 


WBter  Act,  187S  (35  ft  36  Viet.  e.  oboaix.),  it  Is  pro? ided 
at  follows :— 

Saction  56.— The  eompany  shall,  at  the  leqnest  o(  the 
owner  ox  ooonpier  ot  aoy  hoase  or  part  of  a  house  ia  an  j 
street  in  whieh  any  pipe  of  the  oompanj  is  or  shall  be  laid, 
or  on  the  application  of  any  person  who,  nnder  the  provi* 
sionsof  this  Act,  is  entitled  to  demand  a  supply  of  water  for 
domestio  purposes,  furnish  to  snoh  owner  or  oocupler  or 
other  person  a  snffloient  supply  of  water  for  domestio 
use  st  any  rate,  on  the  annual  rack  rent  of  the  house  or 
part  of  a  house  or  premises  supplied  if  the  same  be  let 
at  rsck  rent,  and  on  the  annual  Talue  if  and  while  the 
same  is  not  let  at  rack  rent,  not  ezoefdiog  the  following 
(that  is  to  say) :— If  the  annual  rack  rent  or  value  does 
not  ezoeed  £20,  £6  per  oentum  per  annum  on  suoh 
annusl  rack  rent  or  Talue ;  if  the  annual  rack  rent  or 
▼alne  exceed  £20  and  do  not  ezoeed  £30,  £5  lOs.  per 
oentum  per  annum  on  snoh  annual  raok  rent  or  Talue ; 
and  if  the  annual  rack  rent  or  Talue  ezoeed  £30,  £5  per 
centum  per  annum  on  snoh  annual  raok  rent  or  Talue. 
FroTided  always  that  the  company  shall  not  be  bound  to 
supply  any  house,  part  of  a  house,  or  premises  for  any 
lees  snm  than  5s.  per  annum.  Provided  also,  that  in 
the  case  of  any  house  or  part  of  a  house  or  premises 
used  in  part  as  retail  or  wholesale  shops  or  warerooms 
the  said  rates  shall  be  oharged  (if  the  annual  raok  rental 
»haU  amount  to  more  thim  £20  and  shall  not  ezoeed 
£50)  on  three-fourths  only  of  such  annual  raok  rental 
(and  if  the  annual  rack  rental  shall  amount  to  more 
than  £90),  upon  two-thirds  only  of  such  annual  rack 
rental. 

By  the  Waterworks  Clauses  Act,  1847  (10  Yiof.  o.  17), 
it  is  provided  as  follows  : — 

Section  68. — ^The  water  rates,  ezoept  as  hereinafter 
and  in  the  special  Act  mentioned,  shsll  be  paid  by  and 
be  reeoTcrable  from  the  person  requiring,  receiving,  or 
oalng  the  supply  of  water,  and  shall  be  payable  accord- 
ing to  the  annual  Talne  of  the  tenement  supplied  with 
water,  and  if  any  dispute  arise  as  to  suoh  Talue  the 
aanae  shall  he  determined  by  two  Juitloes. 

In  December  last  the  appellant  preferred  a  complaint 
against  the  respondents,  alleging  that  a  dispute  bad 
ariaan  between  him  and  the  respondents,  he  being 
a  person  requiring,  receiving,  or  using  a  supply 
oi  vrater  from  the  respondents,  as  to  the  Talue  of 
the  premises  so  supplied  with  water,  and  that  he 
reqtiired  the  annual  Talue  of  the  premises  to  be 
detetmined  by  two  justices.  The  complaint  was  heard 
at  petty  sessions  1^  the  justices,  and  they  flzed  the 
anntial  value  of  the  premises  at  £185. 

The  appellant  was  dissatisfied  with  this  determine- 
tloDy  and  appealed. 

Ifaemorran,  for  the  appellant. — ^The  premises  are  not 
let  at  an  annual  rack  rent ;  therefore  the  water  rate 
psjable  by  the  appellant  ought  to  be  assessed  according 
fa>  the  *' annual  Talue"  of  the  premises.  The  annual 
mlae  mentioned  in  the  special  Act,  the  Bamet  Ghia  and 
Wat«z  Act,  1872  (35  k  36  Vict.  c.  olzzzlz.)  and  iu  the 
W'aterworks  Glauses  Act,  1847  (10  Vict.  c.  17}  is  the 
**  net  annual  value  **  as  distinguished  from  the  gross 
mlae  or  gross  estimated  rentii.  Suoh  annual  value 
ihoald  be  determined  upon  principles  similar  to  those 
adopted  in  fixing  the  rateable  or  net  annual  value  for  the 
parpoaea  of  the  poor  rate. 

0e  dted  Bhtjpdd  Waterwoflu  Co.  v.  Bennetf,  21 
\lir.  B.  74,  L.  E.  7  Ez.  409 ;  Warrington  WaUrworJf 
CkK  ▼.  Longahaw^  9  Q.  B.  D.  145,  30  W.  R.  Dig.  220 ; 
BriUcl  WaUrworJu  Co.  v.  IFren,  15  Q.  B.  D.  637,  33 
V^.  8.  Dig.  239;  and  BohU  v.  Grand  Junction  Water- 
wnlcM  Co.^  32  W.  B.  433,  9  App.  Oas.  55. 

JF4nlay,  Q.C.^  for  the  respondents. — ^Thc  cases  cited  do 
Qot  eppiy*  The  "annual  value"  mentioned  iu  the 
BlsixAtea  which  hate  been  referred  to  is  the  same  as  the 
annutl  rack  rent— -that  is  to  say,  the  amount  at  which  the 


premises  may  reasonably  be  expected  to  let  from  year  to 
year,  the  tenant  paying  the  usual  tenant's  rates  and  tazsa 
and  tithe  commutation  rent-charge  (If  any)  and  the  land- 
lord bearing  the  cost  of  repairs  and  insurance.  The 
statute  5  ft  6  Yict.  c.  35,  s.  60,  (Income  Tax  Act) 
illustrates  my  meaning. 
Matmorran  replied. 

FiBLn,  J. — ^This  is  a  question  of  very  great  difficulty, 
for  the  IJegislature,  in  a  number  ot  private  Acts,  has  used 
in  almost  every  case  different  words.    Here  we  have  a 
company  or  companies  who  undertake  to  supply  the 
most  necessary  article  of  life,  water,  and  they  are  con- 
fessedly industrial  and  commercial  companies  who  only 
undertake  to  do  the  duty  in  consideration  ot  a  reasonable 
price  for   their  article.     Under  ordinary  commercial 
principles  the.  price  for  the  article  would  be  that  sum 
which,  leaving  a  reasonable  profit  to  the  supplier,  would 
be  the  market  value  of  the  article  according  to  the 
quantity  that  is  sold.     A  short  three  weeks  ago  every 
northern  jrater  company  was  in  a  state  of  terror  as  to 
what  their  condition  would  be  In  the  month  of  August 
nezt,  because  it  might  turn  out  that  they  might  have  no 
water  whatever  to  supply  to  their  enormous  number  of 
customers.    If  it  had  been  an    ordinary  commercial 
undertaking  there  can  be  no  doubt  whatever  that  the 
companiea  would  have  proceeded  to  raise  their  price  at 
once.    It  is  very  difficult  I  quite  agree,  ezoept  you  can 
proceed  to  charge  by  way  of  meter,  to  measure  the 
amount  used  and  charge  for  it  accurately.  If  you  charge 
by  way  of  meter  you  measure  your  price  eccording  to 
the  quantity  of  the  artide  sold,  but  with  a  large  popnla* 
tion  like  that  of  London  or  Sheffield  there  are  great 
difficulties  in  applying  the  principle  of  making  the  price 
according  to  the  quantity.    Therefore  in  lieu  of  that  the 
Legislature  has  thought  it  right  to  regulate  the  prices 
according  to  the  supposed  wants  of  a  house ;  and  they 
estimate  the  supposed  wants  of  a  house  by  the  rentiU 
which  that  house  will  fetch.    They  assume  that  a  house 
with  one  room  at  a  rental  of  one  shilling  a  week  will  not 
consume  so  much  water  as  a  house  with  fifteen  rooms 
let  at  £300  per  annum.     That  is  the  theory.    But  it  is 
absolutely  unsound,  because  the  quantity  of  water  Is  by 
no  means  whatever  in  relation  to  the  rental  of  a  house. 
A  house  may  command  £1,000  a  year  in  Grosvenor- 
square  which  would  not  command  £300  a  year  in  St. 
Giles's  in  the  Fields,  and  therefore  the  thing  ie  purely 
artificial ;  but  it  is  convenient  for  the  Legislature,  and 
as  the  easiest  means  of  ascertaining  the  rate  a  man  ought 
to  pay  for  bis  water  they  aay,  *'  we  will  take  a  graduated 
scale  ot  a  percentage  upon"  wbatP    Now  comes  the 
difficulty.    "  Upon  the  annual  value  P  "    The  words  that 
we  have  to  deal  with  here  are,  first  of  all,  the  language  of 
the  special  Act,  and,  nezt,  the  language  of  the  general 
Act  If  we  had  only  to  look  to  the  words  of  the  general  Act 
the  words  would  be  simply  "  annual  value  '*  and  no  more, 
but  the  general  Act  is  not  av  sfleotive  Act  of  Parliament. 
Oonsolidation  Acts  have  no  force  by  themselves  whatever, 
they  apply  to  nobody  and  to  nothing  until  the  Legtsla* 
ture  thinks  it  right  to  incorporate  them  in  some  special 
Act,  and  therefore  in  discussing  the  question  we  must 
look  more  to  the  special  Act  as  governing  the  use  of  the 
words  "  annual  value  *'  in  the  general  Act. 

In  discussing  this  qusstlon  I  shall  take  my  last  touch 
of  the  ground  .and  I  shsll  spring  from  the  ground  at 
D6bh%*  ease.  I  have  had  occasion  to  a/gue  questions 
under  these  water  company  Acts  and  I  have  had 
occasion  to  decide  them,  but  I  really  will  not  go  back 
beyond  the  last  point  at  which  I  am  bound  to  acquire 
fresh  force.  I  therefore  spring  from  Dolibt*  ease. 
Starting  from  that  point,  it  seems  to  me  that  the  effect 
of  the  decision  of  the  House  of  Lords  is  that,  without 
anything  more  to  qualify  it,  ''annual  value"  means 
''net  annual  value,*'  or  in  other  words  "  rateable  value," 
under  the  Parochial  Assessmsnts  Act.  It  ttiat  Is  the  effect 
of  the  Judgment  of  the  House  ot  Lordsi  let  us  dlaouse 
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it.  It  is  quite  true,  at  urged  hj  the  appellaiit,  that  two 
of  the  learned  lordi  at  least — Lord  Bramwell  and  Lord 
Selbome— do  say  that  they  would  ha?e  arrived  at  the  same 
conolaslon  eyen  if  the  first  Aot  had  not  been  repealed.  I 
was  of  opinion  that  the  first  Aot  had  not  been  repealed, 
and  the  Oourt  of  Appeal  were  of  that  opinion  I  believe, 
but  the  House  of  Ix>rcl8,  or  some  members  of  it,  thought 
it  was.  Although  we  pay  the  greatest  possible  respect  to 
theleamed  lords,  their  opinionsare  not  binding  unless  they 
are  the  ratio  decidendi  of  the  deoision.  But  if  they  are 
not  we  must  use  our  own  judgments  with  reference  to 
them.  Therefore  I  dieseverate  the  opinions  expressed 
by  Lord  Bramwell  and  Lord  Selborne,  and  say  that,  as  I 
understand  it,  the  decision  of  the  House  of  Lords  is 
that  the  words  *'  annual  value  *'  taken  by  themselves 
mean  "  net  annual  value."  But  then  LoYd  Blackburn, 
Lord  Watson,  and  I  think  Lord  Bramwell,  agree  that  in 
construing  any  Act  of  Parliament  yon  must  give  effect 
to  every  word  of  it  if  you  can.  Therefore,  if  a  private 
Act  of  Parliament  said  no  more  than  this,  '*  the  Con- 
solidation Act  shall  apply  to  this  undertaking,"  then  I 
should  be  bound  to  bold  that "  the  annual  value  "  meant 
what  the  House  of  Lords  said  it  meant,  but  if  I  am  to 
apply  a  private  Act  of  Parliament  which  oontains,  as  it 
does  in  this  case,  a  particular  section,  I  must  give  effect 
to  that  section. 

Now  eeotion  66  of  the  private  Act  says  that  the  rate 
shall  be  "  at  any  rate  on  the  annual  rack  rent  of  the 
bouse  or  part  of  a  house  supplied  if  the  house  be  let  at 
rack  rent,"  and  if  that  be  not  so,  **  on  the  annual  Talue." 
Kow  the  argument  of  the  appellant  of  necessity  iuTolves 
that  two  different  meanings  musi;  be  put  on  two 
different  branches — ^that  in  the  one  case  the  annual 
rack  rent  would  mean  A.,  and  in  the  second  caee  the 
annual  value  would  mean  6.  I  cannot  think  that  such 
was  the  intention  of  the  Legislature.  What  possible 
reason  could  there  be  for  supplying  water  to  A.  at  a  certain 
rate  because  he  had  actually  let  the  house  to  somebody 
else,  and  at  a  different  rate  because  he  is  the  owner  and 
occupier  of  the  house  ?  I  find  from  the  context  a  reason 
for  coming  to  the  conclusion  that  in  this  case  the 
annual  rack  rent  is  the  same  as  "  the  annual  yalne." 

Wills,  J.— I  am  of  the  same  opinion.  It  is  of  very 
little  use  to  look  into  the  decisions  on  other  Acta  of 
Parliament,  the  words  of  which  are  not  the  same,  or 
which  are  substantially  different  to  the  present  one.  In 
every  case  to  which  our  attention  has  been  called  the 
words  upon  which  the  proceedings  have  gone  have  been 
so  substantially  different  from  what  they  are  in  the 
present  case  that  no  light  is  thrown  upon  the  proper 
interpretation  of  the  section  of  the  private  Act  of 
Parliament  by  the  interpretation  that  has  been  put  on 
other  Acts  of  Parliament  in  the  seyeral  cases  cited. 
Taking  section  56  of  the  private  Act  in  this  case,  which 
is  the  governing  enactment,  we  find  that  the  water  rate 
is  fixed  at  so  much  on  the  annual  rack  rent  of  a  house 
if  let  at  a  rack  rent,  and  on  the  annual  value  if  not  so 
let.  It  is  impossible  to  suppose  that  a  different  measure 
of  charge  is  to  be  put  on  the  same  house  depending  on 
whether  or  not  it  is  let  to  a  tenant.  I  think  that  the 
owner  occupying  himself  must  have  been  intended  to  be 
charged  just  the  same  as  his  tenant  would  have  been, 
neither  more  nor  lees,  and,  inasmuch  as  where  it  is  let 
there  is  no  escaping  from  the  test  that  is  laid  down  by 
the  Act — viz.,  that  of  the  actual  rack  rent  paid — it  fol* 
lows  that  you  muse  put  the  same  equivalent  where  the 
house  is  not  let — that  is  to  say,  that  you  must  read 
" annual  value,"  not  in  its  strict  sense  of  "net  annual 
value,"  but  the  kind  of  formal  value  which  is  equivalent 
in  the  case  of  a  house  not  let  to  the  annual  rack  rent  of 
the  house  that  is  let.  It  is  true  that  the  68th  section  of 
the  Waterworks  Clauses  Act  of  1847  is  incorporated, 
and  by  that  Act  the  water  rates  are  to  be  payable 
according  to  the  annual  value  simply ;  but  then  that  is 


qualified  that  the  water  rates,  ^'exoeptashereinsftand 
by  the  special  Act  mentioned,  shall  be  paid"  so-ts^ 
It  is  therefore  clear  that  if  there  is  an  hiooiUHlKy 
between  the  two  enactments  that  the  genenlmdi 
were  not  meant  to  be  of  universal  application,  M  girt 
way  to  the  special  enactments  which  are  directed  to  tke 
particular  case. 

The  decision  of  the  House  of  Lords  in  DM  m 
really  does  not  compel  us  to  hold  otherwise.    11ieHib> 
stance  of  that  decision  is  that  "  annual  vsloe^"  via 
that  expression  is  unqualified  by  anything  else,  dmi 
"net  annual  value."    It  that  case  it  was  a  qoMtus 
whether  it  was  qualified  by  anything  else  or  not  Tki 
court  said,  quacunque  via,  the  actual  and  formal  mesidsg 
must  be  given  to  that  expression,  because,  if  thsie  vh 
any  diffeienoe  between  the  later  Acta  and  the  older  Act, 
that  older  Act  must  give  way,  and  if  there  was  not  thqf 
both  meant  the  same  thing.    It  is  true  tiieis  ii  u 
expression  of  opinion  on  the  part  of  the  court  that  flMf 
would  have  come  to  the  same  conclusion  had  the  vordi 
in  the  former  Act  stood  alone,  but  I  must  point  ontthit 
these  Tery  words  in  the  former  Act  axe  materiaUj  dif- 
ferent from  those  in  the  present  case.    The  cider  of  thi 
Justices,  therefore,  will  stand,  and    the  costs  of  tioi 
appeal  will  be  the  respondents. 

Appeal  diimiiied,  with  costs. 

Solicitor  for  the  appellant,  (7.  H,  Boherti, 

Solicitor  for  the  respondents,  C7.  A.  Bannitter, 


Prob.  Div,  ft  Adm.  Div.l  ^^ 

'  Divorce*  / 

Blageeuox  v.  Blackhal£  ajxd  Ollskx  {Ae  (^' 
Proctor  intervening).  («.)  - 

Divorce — Oo%U  to  he  paid  hy  eO'reipondetU'^Q^f 
Proctor  intervening'^Failure  of  iniervmdlMr'M^ 
tioner'9  coete  of  intervcntion^Liahiliiy  ofc(hrm«^ 
oni^ffaMmonial  Causes  Ad,  1857  (SO  SilfkLt^ 
85),  s.  ^^^MatHriMnial  OauiU  Ad,  1860  (tS  i  ^ 
Vid.  c.  Ii4),  «.  7. 

In  a  cuii  when  the  peiUioner  proeed  tikar§m  ^  ^ 
iery  agaimi  Me  wife,  and  the  court  jpronotmeidaAsi 
nisi  for  diaolution  and  condemned  the  oo^reepeM^ 
eoete,  and  the  Queen'e  Proctor  eubeequenUy  Mn0>> 
hut  failed  to  eetablieh  hie  chargee,  the  oowi,  on  aff'f 
application,  re/ueed  to  condemn  the  cthraponM^^ 
petitioner's  coeie  of  the  Queen'e  Proetor'e  tntoTeataa 

Applioatlon  to  condemn  the  co-respondent  to  p9^ 
petitioner's  costs  of  an  unsuccessful  intervsetiaV 
the  Queen's  Proctor.  ^^ 

In  the  suit  by  the  husband,  the  wife  and  a>-'*l^ 
ent  pleaded  connivance  and  conduct  conducing  to  "j* 
adultery,  but  at  the  hearing  before  Butt,  J.,  th^  o^ 
no  evidence  in  support  of  these  issues,  and  theooortfi^ 
nounced  a  decree  niti  with  costs  against  the  fP^ 
spondent.  _ 

The  Queen's  Proctor  obtained  leave  to  ^^^"^ 
alleging  connivance  and  suppression  of  matetisl  bm 
but  the  intervention  was  dismissed  by  Butt,  Ji  ^ 
heard  the  case,  but  he  refused  to  condemn  tiie  Q^^ 
Proctor  in  costs. 

Deane,  for  the  petitioner,  in  support  of  the  V^ 
tion.— These  are  "costs  of  the  proceedings'* wto*^ 
section'  Zi  of  the  Matrimonial  Causes  Ad*  ^^' * 
court  he  8  power  to  order  the  co-xespondoit  y  I; 
The  costs  of  an  application  to  vary  ■***^2rT 
has    been    held    to  be    within  these  worfij^g^ 

(a.)  Beported  by  J.  GnuBn  Linre,  Esq.,  BanMt^ 
Law. 
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High  Coubt. 


Drbw  V,  Drew. 


HioK  Court. 


CHU  and  Hogg,  IS  W.  R.  808,  3  Sw.  k  Tr.  359.  Iq 
Craw/ard  ▼.  Craw/ord  and  Dilke,  34  W.  B.  677,  the 
oo-raspondent  had  beoa  dlsmiued  from  tho  suit,  and 
therefore  no  aoalogy  can  be  dravn  from  the  refoaal  of 
the  oonrt  to  allow  him  to  appear  at  the  hearing  of  the 
iDterrention. 

Olat/^  for  tho  co-respondent. — The  court  has  no  power 
to  award  these  costs.  Section  34  cannot  inclnde  costs  of 
proceedings  which  could  nbt  have  been  taken  at  the 
date  of  that  Act.  The  power  of  the  Qaeen*s  Proctor  to 
Interrene  is  given  bj  section  7  of  the  Matrimonial  Oaases 
Act,  1860,  three  years  after  the  former  Act 

Deane^  iu  reply, — ^The  same  objection  would  apply  to 
the  costs  incurred  in  an  application  for  variation  of 
settlement :  see  also  41  Ylct.  o.  19,  s.  8. 

Butt,  J.-— In  dismissing  the  Queen's  Proctor's  Inter- 
▼ention  in  this  case  I  observed  that  as  it  had  been 
brought  about  mainly  by  the  co-respondent  he  ought  to 
pay  the  costs.  Tho  question  now  is,  Have  I  the  power  to 
compel  him  to  do  so  P  I  have  only  the  power  con- 
ferral by  section  84  of  the  Matrimonial  Oauses  Aot, 
1857,  which  enables  the  court  "to  order  the  adulterer 
to  pay  the  whole  or  any  part  of  the  costs  of  the  pro- 
ceedings.*' The  penalty  of  paying  the  costs  of  an 
Intervention  by  the  Queen's  Proctor  could  not  then  have 
been  in  the  contemplation  of  the  Legislature,  for  the  power 
of  the  Queen's  Proctor  to  intervene  In  the  manner  iu 
which  he  now  does  was  not  then  given.  Ought  I,  then, 
to  say  that,  although  nob  given  in  the  original  Act,  the 
effect  of  incorporating  that  Aot  in  subsequent  Acts  is  to 
give  the  court  that  power  P  I  do  not  think  I  ought. 
Tho  co-respondent  does  not  appear  in  the  proceedings 
arifing  out  of  the  Queen's  Proctor's  intervention,  and  I 
;  infer  that  he  has  not  the  right  to  appear.  I  therefore 
think  it  would  be  unjust  to  condemn  him  in  the  costs 
I  of  a  proceeding  over  which  he  has  and  can  have  no 
control,  although  I  regret  it  in  this  case.  The  applica- 
tion must  be  refused,  but  without  costs. 

Solicitor  for  the  petitioner,  Eardingham. 

Solicitor  for  the  co-respondent,  Vanderpump. 


Pfob.  Div.  ft  Adm.  Div.l  ^^  .,  -_  ,  •...  p 

Divorce.  /  ^P'"  "  •  ^^  ^' 

Dbiw  V,  Dbfw.  (a.) 

Divoree^Deieriion—IntenUon  at  iim$  of  leaving — 5u5- 
iegueni  inahility  to  rsiurn'-ImpritonmenU 

Where  a  man  Uavte  hie  wife  under  cireumetancee 
which  would  make  hie  aheenee  amount  to  de»ertion  if 
eoniinued  for  two  yeare,  the  fad  that  he  i$  euhBequently 
arreited  and  imprieoned  will  not  prevent  the  two  yeare 
running. 

A  man  who  had  been  guilty  of  eni^)tttUm»id  left  hie 
wift  in  January,  1886,  with  the  ttatement  that  he  wai 
going  to  Ireland  Jor  a  week  to  ehoot.  Be  had  been  eom^ 
mitting  adultery  with  a  woman  and  had  arranged  to 
take  her  to  Comtantinople,  He,  however,  left  for  JS^euf 
South  Walei,  and  when  arreited  wae  living  with  another 
woman.  He  wae  brought  back  in  cuttody,  tried,  and 
sentenced  to  ten  yeare*  penal  eervitude. 

Htld,  thfU  he  had  been  guilty  of  deeertion, 

HeariDg  before  Hanneo,  P.,  of  an  undefended  cause 
01)  the  wife's  petition  for  dissolatlon  of  the  marriage  on 
the  ground  of  adultery  and  desertion. 

The  martlage  took  place  la  1870,  and  the  parties 
cohabited  together  ia  London  and  the  neighbourhood 
till  January  16,  1886,  when  the  respondent  left  hie  wifo, 

[ft,)  Reported  by  J.  Girard  Laino,  E?q.,  Barriater-at- 
Law. 


telling  her  he  was  going  to  Ireland  for  a  week's 
shooting. 

He  had  been  guilty  of  embenlement,  and  instead  of 
going  to  Ireland  he  absconded  to  New  South  Wales, 
where  he  was  subsequently  arrested  at  Sydney  by  a 
detective  ofELoet  and  brought  back  to  this  country,  where 
he  was  tried,  found  guilty,  and  sentenced  to  ten  years' 
penal  servitude. 

Prior  to  January,  1886,  he  had  been  in  the  habit  of 
visiting  and  committing  adultery  with  a  woman,  Theresa 
Schroeder,  telling  his  wife  that  he  had  business  out  of 
town. 

Before  his  flight  he  had  proposed  to  Theresa 
Schroeder  to  go  with  him  to  Oonstantluople,  and  had 
provided  her  with  an  outfit  which  she  marked  with  the 
name  Adair,  under  whioh  the  respondent  passed  when 
he  visited  her,  and  he  had  also  taken  return  tickets  for 
the  trip. 

His  wife  received  no  communication  from  him  after 
he  left,  and  her  letters  to  the  address  he  kad  given  in 
Ireland  were  returned,  and  she  only  learnt  the  truth  as 
to  his  defaloations,  Ac,  when  she  subsequently  made 
inquiries  from  his  father. ' 

April  17. — Inderwiekf  Q»0.,  and  Siarle^  for  the  peti- 
tioner. 

HiinraK,  P.,  directed  that  the  case  should  stand  over 
for  the  evidence  of  the  respondent's  father. 

May  8.-*The  father  was  called,  and  stated  that  he 
had  no  knowledge  of  his  son's  intention  to  leave  the 
country,  and  only  heard  of  the  offence  and  that  he  had 
left  some  days  after  he  had  gone. 

Hamnbn,  p.— On  the  former  occasion  I  stated  that  I 
had  determined  to  act  on  the  consideration  of  what  were 
the  circumstances  at  the  time  this  man  left  his  wife,  and 
if  these  led  me  to  the  oondnsion  that  he  intended  to 
detert  her  the  fact  that  he  was  afterwards  brought  back 
to  this  country  in  the  custody  of  the  police  and  then 
committed  to  prison,  and  so  unable  to  return  to  his  wife, 
would  make  no  diflerenoe,  but  desertion  so  begun  would 
continue^  notwithstanding  the  fact  that  his  imprison* 
ment  would  have  prevented  his  return  to  her. 

I  have  now  to  consider  whether,  when  he  parted  with 
his  wife  on  January  16, 1886,  he  intended  to  desert  her, 
and  in  order  to  come  to  a  conclusion  on  that  point  I 
must  oonsider  the  whole  of  his  conduct  Frequently 
we  come  to  sudh  a  condnsion  when  we  find  that  a  man 
has  cohabited  with  some  other  woman.  In  this  case  I 
must  confess  that  when  I  adjonmed  the  case  the  effect  of 
the  woman  Theresa  Sehroeder's  evidence  was  not  present 
to  my  mind. 

It  is  proved  that  the  respondent  told  his  wife  a  false 
story,  that  he  was  going  to  Ireland  for  a  week  to  shoot. 
No  doubt  those  whom  he  expected  to  be  in  pursuit  of  him 
would  thus  not  be  put  on  his  track.  But  there  is  this 
fact  also,  that  he  proposed  taking  this  woman  away  with 
him.  The  fact  that  he  was  fleeing  from  the  pursuit  of 
justice  does  not  exclude  the  idea  that  he  intended  to 
desert  his  wife,  and  the  fact  that  he  made  arraugfbments 
with  this  other  woman  to  go  with  him  moreover  shows 
that  be  had  that  intention.  He  seems  to  have  broken  his 
promise  with  this  woman,  although  she  had  made  pre- 
parations for  accompanying  him.  There  is  also  the  fur- 
ther evidence  of  the  detective  of&cer  who  arrested  him  in 
Australia,  and  who  found  him  living  with  another  woman 
there  on  affectionate  terms.  I,  therefore,  come  to  the 
condusion  that  at  the  time  he  made  preparations  for 
flight  he  also  intended  to  and  did  desert  his  wife.  I 
therefore  pronounce  a  decree  niei  on  the  wife's  petition, 
imd  giro  her  the  custody  of  the  children. 

Solicitor?,  Morice,  Toller,  «fe  Blakeeley, 
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High  Covbt. 


BioirooD  V.  BiowooD.-*"  Ths  Fatboolus." 


High  Gouit. 


Prob.  BiT.  ft  Adm.  Di?,  I  a  ^i  i  o 

PiToroe.  i  ^^^^  ^^• 

BiGWOOD  V.   BiGWOOD.   («.) 

Divore^^Mairimimial  Oamei  Ad,  18B4  (47  d:  48  Vict, 
c  68),  «•  6— -^ofi-eompZtafice  with  decres  for  reititu- 
iion  of  eonfugal  tight$^AdulUry  before  deeree^Dt' 
sertian. 

The  effed  o/eeclion  5  of  the  Matrimonial  Catuee  Aet^ 
1884,  i$  to  render  the  (fed  of  non'Oompliance  trith  an 
order  for  reditution  of  conjugal  righU  in  all  reepecU  the 
tame  a$  deeertion  for  two  yean,  and  thereforct  where  a 
husband  had  not  eomplied  with  euch  order^  and  had  oom- 
mitted  adultery  before  the  date  of  the  jpetition  on  which 
euch  order  wae  made^  the  court  held  that  the  wife  wa»  en- 
titled to  a  decree  nUi /or  dieedution. 

Hearing  before  the  eoart  of  the  wife's  petition  for 
dissolntion  of  the  marriage  on  the  ground  of  adultery 
and  desertion. 

On  the  S8th  of  October,  1887,  the  oourt  had,  on  the 
wife's  petition,  filed  on  the  15th  of  Jnly,  1887,  pio- 
nonnoed  a  decree  for  reetitntion  of  oonjugal  rights, 
ordering  the  hnsband  to  comply  with  it  within  fourteen 
days  from  the  serrioe  of  the  order.  The  order  was 
serf ed  on  the  find  of  Noyember,  but  the  husbuid  never 
complied  with  it.  The  husband  had  committed  adultery 
on  the  7th  and  8th  of  May,  1887. 

The  cause  was  undefended. 

MiddUUm,  for  the  petitioner. 

Hannbn,  p.— Section  5  of  the  Matrimonial  Causes  Aot| 
1884,  places  non-compliance  with  an  order  for  restitution 
of  conjugal  rights  on  the  same  footing  as  desertion  for 
two  years.    I  therefore  pronounce  a  decree  niei. 

Solicitors,  Fieue  A  Bane. 


Prob.  Di?.  ft  Adm.  Dif .  \  •-  v  oo 

Admiralty.  /  '^^^  ^^' 

"The  Patroclitb."  (5.) 

DamagcBeguUUione  for  Preventing  Qollieione  at  Sea. 
art  11— 5(«m  light. 

The  white  light  rtquired  by  art.  11  of  the  SeguhUone 
for  Preventing  Oottieione  at  Sea  to  be  ehoum  from  the 
item  of  a  veeid  overtaken  by  another  veseel  mud  be  ettch 
ae  wiU  eecure  the  objed  of  thai  artidC'^.e.t  a$  will  indi" 
cate  to  the  overtaking  veied  the  poeition  of  the  overtaken 
veeeel  on  which  it  ie  eoBhibited. 

This  was  an  action  of  damage  iuslituted  on  behalf  of 
the  ship  Cromartythire  against  the  steamship  Patrodue, 
and  against  tbo  owners  interTening  as  defendants. 

Feb.  SO.— The  action  was  now  heard  before  the 
President,  assisted  by  two  of  the  Elder  Brethren  of  the 
Trinity  House. 

SaUt  Q.O.,  and  A.  I%omai,  for  the  plaintiffs. 

(a.)  Beported  by  J.  GFuubi)  Lahtg,  Esq.,  Barrister-at- 
Law. 

{b.)  Reportedly  0.  F.  Jbhiott,  Esq.,  Barrister-at-Law. 


Sir  W.  Phillimore,  Q.O.,  and  J.  P.  AepiwiR^tei  thi 
defendants. 

HAMKBir,  P.— I  agree  with  Mr.  Hall  thstaiUaU 
does  not  prescribe  any  particular  light  to  be  Bhm  kf 
the  overtaken  ship  to  tiie  overtaking  vessel.   B«lf 
requires  that  the  former  vessel  shall  show  a  whfti%U 
or  a  flare-up  light    But  it  is  obvious  that  ilal^ 
must  be  a  snIBoient  light  for  the  purposes  of  tbs  aiUi 
in  question — viz.,  that  it  shall  indicate  to  the  ovntikBi 
▼es8^  the  position  of  the  vessel  on  which  it  if  eMUi. 
As  to  the  light  shown  in  this  present  case  fionitlMMn 
of  The  CfomarfysAtre— one  of  the  binnade  Issipd 
that  ship— I  am  of  opinion  that  the  lamp  is  ospsUa  d 
being  made  to  give  a  light  which  might  be  sii£BdeBt,il 
all  circumstances  happened  to  concur  favourably. 

At  the  same  time  I  must  say  that  the  Trinity  bistlim 
are  of  opinion  that  this  is  not  in  itself  a  propsr  Ugtt. 
The  lamp  is  made  for  a  purpoee  totally  diilteent  to  tkil 
for  which  it  was  used  on  the  instant  in  this  ease,  for  it  b 
constructed  to  throw  the  light  down,  and  not  fonnri. 
It  is  made  to  hang  in  a  particular  positioa,  sod  sot  Id 
be  carried  in  the  hand.  If  anyone  holds  it  its  tsadsKj 
is  to  point  downwards,  and  so  the  light  might  wsU sot 
be  seen  at  all,  except  for  a  few  yards  dis  tanee.  lU  « 
tha  other  hand,  it  is  held  up  so  as  to  Baaketho  Ugk 
show,  then  there  is  a  tendency  for  thechiflUMjtobi 
out  of  the  perpendicular  and  the  glass  to  got  ssHtoL 
Further,  there  U  the  small  scope  of  Ught  wbish  is  lidb 
from  it. 

I  have  therefore  to  consider  whether,  on  ths  fmd 
occasion,  it  was  a  sufficient  light  I  do  not  tfafaik  ikoaiii 
unfavourable  construction  this  lamp  was  bnmiag  isi- 
dently  on  this  night  and  giving  the  warning  vhkh  w 
required  of  it  On  behalf  of  The  Oromaartfflikin  I  ^ 
said  they  had  seen  the  steamer  approaching  tbsB^  id 
that  they  had  shown  the  light  for  a  eonslderabls  tt^* 
as  much  as  ten  minutes.  On  the  other  hand,  a^ 
part  of  The  Patrodue,  it  is  said  that  this  Ught,  isd^a 
it  was,  was  never  seen  until  Just  before  the  osOUai 
and  I  have  therefore  to  consider  whether  or  lot  ^ 
was  not  seen  sooner  on  board  The  Patrodus  hjteu»^ 
their  being  a  bad  look  out  on  that  vessel,  or  whitkff  > 
was  not  seen  sooner  owing  to  it  not  being  sbowagj 
not  being  a  proper  light.  With  regard  to  The  Fdrda^ 
the  evidence  of  those  on  board  her  has  not  baflnshsfca* 
to  there  having  been  a  good  look  out  on  The  PdndM>  I 
think  Mr.  Aspinall's  argument  is  entitlod  to  |^ 
attention  when  he  suggests  that  the  stem  light  d  i* 
Cromartyehire  was  not  shown  for  ten  mhmtes  «  ^ 
such  long  period,  but  that  it  was  only  shown,  si  ^ 
from  on  board  The  Patrodut  say,  at  a  tci7^ 
period  of  the  transaction.  [His  lordship  tts^rf  * 
reasons  for  holding  that  this  suggestion  was  bfla|*j 
by  the  evidence,  and  proceeded:—*]  I  tusm^W 
come  to  the  conclusion  that  the  atem  light  d  ij^ 
Oromarlyhire  was  exhibited  at  too  late  a  tte  "^ 
was  seen  as  soon  as  it  could  be  by  those  on  bosrf^ 
Patrodue, 

As  regards  the  light  itself,  I  find  that  itsO^  j[ 

some  circumstances,  be  an  efficient  light,  hat  tv  » 

would  be  so  by  accident  only.    I  hold  The  Cm^ 

ihire  alone  to  blame  for  this  collision. 

Solicitors  for  the  plaintiffs,  IngUdew,  Inte,  i  ^^ 

Solicitors  for  the  defendants,  7Aome7y  ^  CsMfffc 
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A    DIGEST 


OF  ALL  THI 


CASES  DECIDED  IN  ENGLAND  AND  WALES. 


FBOM 


THE  24th  op  OCTOBER,  1887,  TO  THE  11th  OP  AUGUST,  1888, 


Afl  BEFOBTED  IN 


¥0L  XXXYI.  OF  THE  WEEKLY  EEPOETER,  1887-88; 


AND  IN 


OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHEE  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED   PREVIOUSLY  THERETO. 


\^  In  the  following  Digest  the  letters  h.l.  after  a  csBa  indicate  the  Houbs  op  Lobdi  ;  p.o.,  the  Pbitt  Council  ; 
O.A.,  the  OovBT  07  Appeal  ;  oh.d.,  the  OHANdsT  Divuion  ;  xat,  j,,  Mb.  Jubtiob  Kat  ;  ohi.,  j.,  Mb.  Justicb 
Obxrt;  bob.,  7«,  Hb.  Jubtioi  Nobth;  an.,  7„  Mb.  Jubtiob  Stibling;  xbx.,  7.,  Mb.  Jubtiob  Kbxbwzox;  a.B.D., 
the  QuBBr's  Bbkoh  Bxtibbin;  a.B.D.,  banbt.,  the  Quibn'b  Bbnoe  Diyibion  Bitting  in  Bankruptot;  p.d.  ft  a«d.,  the 
Pbobatb,  DrroBOB,  and  Asmibaltt  Diyibion  ;  o.o.b.,  the  Ooubt  pob  Obowb  Oabbb  Rbbbrtbd  ;  oonb.,  the  Oonbibtobt 
Cauwr  OP  London;  uo.  (Ir.),  the  Lobd  Obancbllob  op  Ibbland;  o.a.  (Ir.),  the  Ooubt  op  Appbal  in  Ibbland; 
icB.  (Jr.),  the  Mabtbb  op  tbb  Rollb  »  Ibbland;  y.a  (Ir.),  the  Yiob-Ohanobllob  op  Ibbland  ;  l.7.  (Ir.),  the  Land 
fmooB,  Ibblahd;  a*Bj>.  (Ir.),  the  Qubbn'b  Bbnoh  Division,  Ibbland;  o.p.d.  (Ir.),  the  Ookxon  Plbas  DmsioN, 
jueland;  XX.D.  (Ir.),  tbo  ExoBsauBB  Diyibion,  Ibbland;  p.  ft  d.d,  (Ir.),  the  Pbobatb  and  Divobob  Diyibion, 
BANXT.  (Ir.),  the  Ooubt  op  Banbbuptct,  Ibbland. 

•  •  THIS  DIGEST  CONTAINS  THE  NAMES  OF  ALL  OASES  REPORTED  UP  TO  THE  Ist  OF 

SEPTEMBER,  1888. 


BAKDONMENT. — See  Dovioilb,  1 ;  Mabinb  Inbub- 
6. 


OOBPTANOB.— See  Jubibdiction,  14. 

CCOKD  and  8ATISFA0TI0N.— See  Oontbaot,  1. 

CJCOUKT:— 

Acquiescence  —  Saiificaiion,  —  Acqniesoence  and 
ratiflcation  must  be  fonnded  on  a  foil  knowledge  of 
fldl  facts,  and  must  relate  to  a  transaction  to  which 
c£p€ct  can  be  given  by  acquiescence  and  latification. 

The  accounts  on  a  bank  in  liquidation  had  been 
csbanged  so  as  to  represent  the  bank  as  a  debtor  in 
respect  of  a  sum  borrowed  by  the  manager  for  his 
own  pnrposes. 

Sold,  that  the  doctrine  of  acquiescence  and 
,-atlflcation  by  the  liquidator  could  not  render  the 
t>aiilc  liable  for  the  dehu^Banque  Jacquea  Cartier  y. 
Banqtte  De  Montreal,  p.o. — 13  App.  111. 

See  also  Dibooybbt,  10 ;  Injunction,  10 ;  Jubisdio- 
rxoxTy     12;    Mobtoagb,  1,  15,  17  i   Pbaotiob,  31,  88 ; 

PxLUtOX7ikX  AND  AOBBT,  1. 


AOENOWLEDGMENT.— See  Husband  and  Wipb,  3 ; 
Limitations,  Statutb  op,  1 ;  Mobtoagb,  5 ;  Will,  64. 

ACT  of  BANKRUPTCY.— See  Banbbuptct,  1,  2. 

ADEMPTION. — ^See  Adkibistbation,  1 1  Will,  1*-3. 

ADMINISTRATION  :— 

1.  Ademption— Life  iniuranee  pcliey — JSunoey— 
Payment  of  debt  by  committee. — A.  bequeathed  to  hia 
executors  and  trustees  a  policy  of  insurance  on  his 
own  life  in  trast  to  pay  two  debts,  and  to  pay  the 
balance,  if  any,  to  B.  A.  paid  one  debt  and  beoame  a 
lunatic.    His  committee  paid  the  other  debt. 

Held,  that  B.  was  entitled  to  the  proceeds  of  the 
policy  after  dedacting  the  debt  paid  by  the  com- 
mittee.— Larking  y.  Larking,  oh.d.  nob.,  j. — 37  Oh. 
D.  310  ;  57  L.  J.  Oh.  282. 

2.  Creditor — Pauper  lunaiio — Maintenance — Orani 
to  guardian$,^A,  for  six  years  preceding  her  death 
was  supported  as  a  pauper  lunatic  by  the  guardians  of 
the  L.  Union.  After  her  death  it  was  discoYezed  that 
she  was  entitled  to  an  annuity  from  the  National  Debt 
OommiBsioners. 
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Held)  that  the  goardiana  of  the  anion  were  entitled 
to  a  grant  of  adminiatralion  as  creditors.— Lt»m5e<A 
Ouardiana  t.  Neai  of  kin  of  BradshaWf  p.d.  ft  a.d.— 
57  L.  T.  86. 

8.  IkfMmX  etiaU^Oharge  on  real  eiUOe^Baeh 
renff.— A.  devised  real  estate  to  B.,  charged  with  the 
payment  of  a  life  annuity  and  of  Tarioos  legacies,  to 
be  paid,  as  to  one  moietji  at  the  expiration  of  six 
months  after  his  decease,  and,  as  to  the  other  moiety, 
at  the  expiration  of  six  months  after  the  deoease  of 
the  annuitant.  B.  became  bankrupt,  and  the  trustee 
of  his  estate  entered  into  possession  of  the  land. 
Arrears  of  the  annuity  and  parts  of  the  legacies  re- 
mained unpaid.  The  land  was  sold,  and  the  proceeds 
were  insuifident  to  satisfy  the  arrears  of  the  annuity 
and  legacies. 

Held,  upon  a  motion  by  persons  entitled  to  the 
arrears  of  the  annuity  and  the  legacies,  that  they 
were  not  entitled  to  haye  the  back  rents  of  the  land 
applied  in  satisfaction  of  such  arrears. — Allen  t. 
Longitaff€p  oh.d.  nob.,  j.  413—37  Oh.  D.  48;  67 
L.  J.  Oh.  420;  57  L.  T.  848. 

4.  DUcrdion  of  court^Ord.  55,  r.  10.— A  testator's 
direction  to  his  executors  to  have  bis  estate  adminis- 
tered by  the  court  does  not  exclude  the  discretion  of 
the  court  to  refuse  to  make  an  order  for  administra- 
tion ;  but  the  court  will  give  weight  to  such  a  direc- 
tion when  considering  whether  an  administration 
order  should  be  made.— c/bnes  v.  Bawkins^  c.a. — 38 
Oh.  D.  319. 

5.  Inte$tacy^Jh'$tributi<m^Next  of  kin  —  Per 
stirpes  or  per  capita— iSfafttfe  of  DitirihuUonB  (22  <ft 
23  Oar.  2,  c.  10),  b$.  3,  5— 7.— The  testatrix,  a 
widow,  died  intestate  as  to  a  share  of  her  residuary 
personal  estate,  owing  to  the  death  of  a  legatee  in  her 
lifetime.  She  had  only  two  children,  a  eon  and  a 
daughter,  both  of  whom  died  before  her.  Three 
children  of  the  son  and  one  child  of  the  daughter  sur- 
vived the  testatrix. 

Held,  that,  under  the  Statute  of  Distributions,  the 
grandchildren  took  the  share  per  stirpei  and  not  per 
capita. 

In  re  Boee'e  TrueU,  20  W.  B.  231,  L.  B.  13  Eq. 
286,  approved. — Walker  v.  Oammage,  CH.n.  nob.,  j. 
548—37  Oh.  D.  517;  58  L.  T.  722. 

6.  InteUaey^Marriage  in  Ireland-^Diwrce  in 
Jndia — Orant  to  neat  of  Arira.-- Where  a  British 
subject  married  in  the  United  Kingdom  obtained  a 
divorce  from  his  wife  in  India,  the  court  granted 
administration  to  his  next  of  kin  to  the  exclusion  of 
the  divorced  wife.— /n  the  Ooods  of  ^at  es,F.D.  ft  jwd, 
528—57  L.  J.  P.  D.  ft  A.  19;  58  L.  T.  529. 

1,  Mortgage  — Trade  delta — Locke  King'e  Act 
Amendment  Act,  1867  (30  <fc  31  Pic«.  c.  69),  a.  1.— A. 
by  bis  will  directed  his  executors  to  appropriate  the 
moneys  to  arise  from  certain  policies  on  his  life,  in 
payment  of  his  priyate  debts,  not  being  trade  debts, 
and  funeral  and  testamentary  expenses,  and  be- 
queathed his  residuary  personalty,  subject  to  the 
payment  of  his  trade  debts,  which  he  declared  should 
be  a  charge  on  his  personal  estate,  to  his  son,  and 
devised  his  real  estate  to  his  daughter.  At  the  date 
of  bis  death  he  owed  a  debt  admitted  to  be  a  trade 
debt  to  his  bankers,  to  secure  which  he  had  deposited 
the  title  deeds  of  his  real  estate. 

Held,  that  tbe  provision  in  the  will  as  to  the  pay- 
ment '  of  trade  debts  amounted  to  a  declaration  of 
intention  contrary  to  the  rule  established  by  Locke 
King's  Act,  and  that  tbe  trade  debt  was  payable  out 
of  the  testator's  perscjal  estate,  and  not  out  of  the 
real  estate,  the  title  deeds  of  which  were  deposited 
with  the  bankers  to  secure  the  debt. — Coleton  t. 
Boherta,  ch.d.  hob.,  j.  663—37  Oh.  D.  677. 


8.  Frioriiy'^Ooite^Adminietration  adion^Pn- 
hate  oeflon.— If  the  coats  of  a  probate  action  an 
ordered  to  be  paid  out  of  the  estate,  and  an  adndali* 
tration  action  is  afterwards  inatitated,  and  the  sitifci 
is  deficient  the  costs  of  the  probate  action  haw 
priority  next  after  the  costs  of  the  administratioi 
action  and  before  any  debts.— JTeSy  v.  JTel/y,  %x 
(Ir.)— 21  L.  B.  Ir.  243. 

9.  Priority^Orown  dM-^Principal  and  mrdff^ 
MercantiU  Law  Amendment  Act,  1856  (19  tk  » 
Viet,  e.  97),  a.  5.— A  surety  who  has  paid  a  debt  da 
to  the  Orown  from  his  deceased  principal  debtor  ii 
entitled  to  stand  in  the  place  of  the  Orown,  and  ti 
be  admitted  aa  a  creditor  of  the  eetate  of  the  prind- 
pal  debtor  in  priority  to  all  other  creditora.— Jfosti^ 
T.  OhurchUl,  0H.D.  NOB.,  J.  805. 

10.  Priority^MarehalHng—Mortgage-^Annmlf'  I 
ExoneratiMih   of   real    esfofe— ITi^— ComfniefMi-  I 
Uncertainty— Locke  King'e  A(i{VJ  A  18  FictclUl  | 
a.  1.— A.,  by  his  will,  after  bequeathing  £250  to  ^ 
aon  B.  and  other  legacies,  directed  that  his  tnitM 
should,  in  the  first  place,  pay  out  of  his  peisoosl  eiMi 
all   his    debts,    induding   specialty   debts,  ia  \i 
exoneration  of  the  real  estate.    He  gave  to  hii  ^ 
an  annuity  for  life,  and  six  perpetual  annuitisi  tob 
daughter  and  five  sons,  to  be  first,  second,  tfai^ 
fourth,  fifth,  and  sixth  charges  on  the  real  estite»a 
well  aa  two  smaller  annuities.     He  also  beqoatfU 
to  his  son  H.,  if  *<  by  legislation  or  otherwise  ha  lU 
lose  his  appointment,  without  any  adequate  ntiaf 
allowance,''    a  perpetual   annuity   of   £100,  to  hi 
charged  on  the  residuary  estate.    He  gate  Ui  id 
andperaonal  eatate  to  the  truateea,  and  diroelriii 
within  legal  limita,  to  accumulate,  and  deolsnltta 
it  should,   so  fsr  as  might  be  necessary,  vttA? 
consent  in  writing  of  his  wife,  or,  after  her  M<^ 
tbe  discretion  of  the  trustees,  be  applied  "tof' 
contingencies    which  may  be    caused  by  thmSi 
repairs,  or  casualties  in  my  family."     B.  andHio 
appointed  executors  and  ttuotees.     The  retl  i^ 
produced  £660  a  year,  but  waa  aubjecttotvoa*^ 
gages.     It  was  more  than  enough  to  psj  the  «■ 
nuities,    if   the    mortgages   were    paid  oot  ot  ^ 
pertonal  estate,  which  was  saffleient  for  tho  tf^ 
gages  and  other  debt?. 

Held,  ( 1 )  that  the  mortgages  were  payable  pdai4 
out  of  the  mortgaged  land ;  (2)  that  the  va^ 
were  charged  on  the  real  estate ;  (3)  thil  tH 
residuary  gift  was  void  for  uncertainty,  batthif^ 
to  H.  was  not  void ;  (4)  that  Locke  King^t  hi^ 
not  preclude  the  annuitant's  right  to  have  the  v^ 
marshalled.  —  Buckley  v.  Buckley,  m.b.  (hj^'' 
L.  B.  Ir.  544. 

11.  Priority — Savinga   hank — Tratufer  U9^ 
ruptcy  Court-^Savinga  Bank  Act,  1863  (26  Af'* 
c.  87),  a.  li— Judicature  Act,  1875  (88  4  39^x^<- 
77).  a.  10" Bankruptcy  Act,  1883  (46  <!  47  TuU 
52),  as.  40,  125.— Tbe  provieion  of  section  14  o(  tw 
Savings  Bank  ^ct,  1863,  by  which  a  savia^  ^^  ' 
enabled  to  obtain  payment  of  a  debt  due  to  it  M" 
officer  of  the  bank  in  preference  to  tbe  other  en^ 
of  the  oificer*  ia  repealed  by  section  40  of  theBiV' 
ruptcy  Act,  1883,  so  far  as  regards  admiairtnfi<*' 
bankruptcy,  but  not  as  regards  the  admiaisbs^^ 
an  estate  in  tbe  Ohancery  Division ;  and  eeotioi  Iv^ 
the  Judicature  Act,  1875,  does  not  in«''P*'*!|^ 
provisions  of  section  40  of  tbe  Bankmpto/  ^r^ 
into  tbe  rules  of  administration  of  an  setats  ■  »* 
Ohancery  Diviaion  so  as  to  take  away  sneh  lif* 
preference  of  a  savings  bank ;  and  tberefoi^  ifr 
administration  in  tbe  Ohancery  Division  of  thea«|j 
vent  estate  of  an  officer  of  a  savings  bank,  ^^''J'i. 
entitled  to  payment  of  a  debt  in  pnW^^^ 
other  credltora ;   but  the  court  nay,  under  if^ 
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185  of  the  Bankraptoy  Act,  1883,  on  the  applica- 
tion of  a  creditor,  order  a  transfer  of  the  prooeediagt 
to  the  Oonrt  of  Bankruptcy.— cTbnea  t.  WiUianu,  oh.d. 
KOB.,  J.  34—36  Ob.  D.  578;  57  L.  J.  Oh.  S64;  67 
Jj.  T.  766. 

12.  Priority-' Specialty  eredOor  —  Pre/ermee  ly 
fSKcu/or.— An  executor  may  pay  a  simple  contract 
creditor  in  preference  to  a  specialty  creditor. — Drury 
T.  Omnondf  q.b.d.— 68  L.  T.  24. 

13.  Beosiver^Originaiingaummoni.'^lna  creditor's 
administration  action,  commenced  by  originating 
tnmmons,  a  receiver  may  be  appointed  immediately 
after  senrice  of  the  summons  and  before  the  order  for 
administration. — Drake  t.  Franche,  ck.d.  nob.,  j.— 37 
L.  J.  Oh.  437. 

14.  Bevocaiion — Grant  to  creditor — Bankruptcy  of 
adminiitraior^Qrant  ionneto/  kin, — Where  a  grant 
of  administration  had  been  made  to  a  creditor,  who, 
after  satisfying  his  debt,  became  a  bankrapt  and 
abeconded,  the  court  rcToked  the  grant  without 
citing  him,  and  made  a  fresh  grant  to  the  next  of 
kin. — In  the  Goods  of  Bradshaw,  p.d.  ft  a.d.  848— 
57  L.  J.  P.  D.  ft  A.  36. 

15.  Will — Mortmain  ^Charity^  Eeaidue  —  Mar- 
ahalling  aueta.-^T,  gave  all  her  real  and  personal  estate 
to  tmctees  npon  trust  to  convert  and  pay  debts  and 
legacies;  she  gave  several  legacies,  and  directed  that 
tbey  should,  in  the  first  instance,  be  payable  oat  of 
hez  real  and  leasehold  estate.  She  then  directed  her 
tzosteee  to  divide  the  residue  into  three  equal  parts 
between  three  charities,  and  provided  **  that  the  fore- 
going charitable  legacies  shall  be  paid  exclusively  out 
of  such  part  of  my  pure  personal  estate  as  is  legally 
applicable  for  that  purpose."  The  testatrix  left  pure 
and  impure  personidty.  The  only  real  or  leasehold 
estate  she  possessed  was  at  Oape  Town,  and  not  subject 
to  the  Mortmain  Acts. 

Held,  that  the  provision  for  payment  of  the  charit- 
able legacies  was  equivalent  to  a  direction  that  the 
residoe  should  consist  of  pure   personalty;    that  it 
was  a  direction  to  marshal  the  assets  in  favour  of  the 
chsrities ;  and  that  the  legacies  mast  be  paid  out  of 
the  real  estate  at  Oape  Town,  and  the  balance  of  the 
legacies  and  the  debts  and  administration  expenses 
must  be  paid  out  of  the  impure  personalty,  leaving 
the  pure  personalty  for  the  charities. — Bavenacro/t  v. 
Workman f  oh.d.  xat,  j.  424—37  Oh.  D.  637  ;   57 
I1.J.  Oh.  682;58L.T.469. 

16.  WiU-^Tenancy  for  life—Apportionmeni^In- 
teregt  —  Oapiial  —  Company  —  8hare»  —  Bonus. — A. 
beqaeathed  the  residue  of  his  personal  estate  to  B. 
npon  trust  to  permit  his  wife  to  receive  the  interest, 
dividends,  and  annual  income  during  her  life,  and 
subject  thereto  to  B.  absolutely.  Fart  of  the 
residuary  estate  consisted  of  shares  in  a  company. 
The  artidea  of  asaodation  of  the  company  provided 
that  the  directors  might  set  aside  out  of  the  profits 
suoh.  sum  as  they  thought  proper  as  a  reserved  fond. 
Af  tez  the  death  of  the  testator  the  directors  distributed 
this  reserved  f  and  and  certain  other  undivided  profits 
to  tbe  shareholders  as  a  bonus  dividend,  allotted  at 
the  same  time  new  partly  paid-up  shares,  and 
applied  the  bonus  to  the  part  payment  of  the  new 
shares 

Held,  that  the  company  did  not  pay  or  intend  to 
pay  any  sum  as  dividend,  but  intended  to  and  did 
appropriate  the  undivided  profits  dealt  with  as  an 
increase  of  the  capital  stock  in  the  concern;  and 
that  the  bonus  dividend  was  part  of  the  capital 
of  tlie  testator's  estate,  and  the  tenant  for  life  was  not 
entitled  thereto  as  being  interest,  dividend,  or  annual 
inoome. 

Decision  of  the  Oourt  of  Appeal  (33  W.  B.  621|  29 


Oh.  D.  635}  reversed.— BotfcA  v.  BprouU^  h.l.  193— 
36  Oh.  D.  385  ;  56  L.  J.  Oh.  1037 ;  57  L.  T.  345. 

17.  Will  annexed^Oolonial  law^BriHih  Guiana 
-—Admitirator-General^Oranlt  to  ottor»ey.— A.,  who 
was  domiciled  in  British  Gaiana,  and  had  property 
there  and  in  England,  by  his  will  appointed  two 
executors.  By  the  law  of  British  Guiana  an  executor 
is  allowed  a  period  of  six  months,  which  may  be 
extended,  from  the  death  of  his  testator  in  which  to 
deliberate  whether  he  will  act  as  executor  or  not,  and 
during  that  period  he  may  do  certain  acts  and  things 
necessary  to  protect  the  estate.  One  executor  was 
resident  in  England,  the  other  in  the  colony.  The 
latter  administered  the  estate  on  his  own  behalf  and 
88  attorney  of  the  executor  resident  in  England. 
Under  the  provisions  of  the  law  in  force  prior  to  the 
1st  of  Jnly,  1887,  he  ultimately  nominated  the 
Administrator-General  of  the  colony  to  act  as  executor 
on  his  behalf,  but  did  not  aifect  the  rights  of  the 
other  executor. 

The  court  made  a  grant  of  letters  of  administration, 
with  the  will  annexed,  to  the  attorneys  in  this  country 
of  the  Administrator-General,  until  such  time  as  he 
or  the  ezecator  resident  here  should  apply. — In  the 
Goods  of  Black,  p.d.  ft  a.d.  400—  13  P.  D.  5;  57 
L.  J.  P.  1).  ft  A.  20. 

18.  Will  annexed-'Infant^No  executor  appointed 
-^Grant  to  guardian.^A.  by  his  will  devised  hie 
property  to  his  children,  who  at  his  death  were  minors, 
and  directed  that  a  trustee  should  be  appointed  by  the 
court  under  the  statutory  powers  in  that  behalf,  and 
such  trustee  should  also  be  executor,  but  that  no 
relation  of  his  should  be  so  appointed. 

The  minors'  relatives  having  been  shown  by  affidavit 
to  be  undesirable  persons  to  receive  the  grant,  being 
persons  unknown  to  the  children,  or  living  at  a 
distance,  or  whose  whereabouts  were  unknown,  the 
court  granted  letters  of  administration,  with  the  will 
annexed,  for  the  use  and  benefit  of  ti^e  minors  until 
one  of  them  should  attain  the  age  of  twenty-one,  to  a 
guardian  elected  by  them  without  requiring  notice  of 
the  motion  to  be  served  on  their  relativee.^/n  the 
Goodtof  Wehh,  p.d.  ft  a.d.  847—13  P.  D.  71;  57 
L.  J.  P.  D.  ft  A.  36;  58  L.  T.  683. 

See  also  Oosts,  1—6,  8,  31,  41;  Jurisdiction,  1 
Landlobd  AMD  Tekaxt,  9 ;  SoLioiTOB,  13 ;  Will,  61. 

ADMIR^LTT.— See  Oountt  Oou&t,  10,  11 ;  Dakaobs, 
5—8  ;  EviDXNoi,  4 ;  Pbaotiob,  24. 

ADMISSION.— See  Estofpbl,  7 ;  Etidhnoi,  1. 

ADULTERATION:— 

1.  T)rug-^Opiumr--British  Pharmacoposla— SaTs  of 
Food  and  Dtmqs  Ad,  1875  (38  <ft  39  Ftfcf.  c  63),  s.  6— 
Fharmiouay  Adt,  1867  (30  di  31  Vict.  e.  121),  e.  15— 
A  man  who  sells  tincture  of  opium  which  is  not  up  to 
the  standard  laid  down  in  the  British  Pharmaoopmia 
is  liable  to  be  convicted  of  seUing  "  a  drug  which  is 
not  of  the  nature,  sabstance,  and  quality  demanded  " 
under  section  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  although  the  purchaser  did  not  specify  any 
particular  standard. —  Whiter.  By  water,  q.b.d.  280 — 
20  Q.  B.  D.  582. 

2.  Knowledge  of  sdUr-Sale  of  Food  and  Drugs 
Ad,  1875,  a.  6. — ^Abeence  of  knowledge  in  the  de- 
fendant that  the  article  sold  was  adulterated  is  no 
defence  to  a  prosecution  under  section  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875.— i^effs  v.  Armidead, 
Q.B.D.  720—20  Q.  B.  D.  740 ;  58  L.  T.  811. 

ADYANOEMENT.- See  Will,  4. 

I  ADVOWSON.— See  Ohautt,  1  J 
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AFFIDAVIT.— See  Atuohmbnt,  1;  Bill  of  Salb,  11, 
12;  DfsoOTBRT,  1,  2,  4;  Etidbitob,  2^^;  Paktitioit, 
2 ;  PaAonoB,  1 ;  Tbubtbb,  4. 

AFTER-AOQUIRBD  PROPERTY.— See  Bill  07  6a lb, 
1 ;  Uoktoaqb,  2 ;  Fofwanov  ApponmciMT,  8;  Sbttlb  • 
VBMT,  1,  2  ;  Will,  6,  0. 

AGRIOnLTTJRAL  HOLDmOS  AOTS.  —  See  Oovwn 

OOVBT,  1  ;    liAlfDLOBJ)  A2n>  TlKAMT,  1. 

ALIMONY.— See  Banxruptot,  19,  32  ;  Ditorob,  8,  4 ; 

HuBBAMD  AMD  WiFB,  4  ;  SOLIOITOR,  2* 

AMBIGUITY.— See  EviDBNOB,  16. 

AMENDMENT.— See  Oobombb,  1 ;  ELBonoN  Law,  5,  6, 
11 ;  HioHWAT,  5  ;  Patent,  1,  2,  6, 10 ;  Fbaotiob,  21, 
22 ;  Will,  63. 

ANNUITY.— See  AsxnciBT&ATioN,  10;  Powbb  or  Ap- 
podctmbnt,  4;  Will,  7 — 10. 

APOTHECARIES  AOT.— See  Medxoal  Act. 

APPEAL. — See  Attaohxbnt,  8  ;  Bamkbuptot,  3,  4  16  ; 
Bvildxho  Socibtt,  5  ;  Costs,  7,  8,  32,  42,  47 ;  Ooumtt 
GousT,  1 — 4, 13  ;  Diyobob,  3, 12  ;  Fbibndlt  Sooiett  ; 
JusTioB  of  thb  Pbaob,  2,  11 ;  Poor  Ratb,  1,  2 ;  Prao- 
ticb,  1—12,  57 ;  Priyt  Goitkoil,  1,2;  Shippino,  30. 

APPOINTMENT,  POWER  of.— See  Power  of  Appoimt- 
xbut,  1—6. 

APPORTIONMENT.— See  ADxnasTRATiOK,  16 ;  Looal 
GoTBRMXBXTT,  8,  9, 11 ;  MsTROPOLis  Manaobhbnt  Acts, 

3  ;   YSRSOB  Ain>  PtTBOHASSB,  4. 

ARBITRATION:— 

1.  Suhmuiwr^^Bevooatiw^^'MiirteepUon  of  evid" 
ence— 3  A  4  WiU.  4^  c.  42,  $.  39.— Oertain  matters  in 
dispnte  were  referred  to  an  arbitrator  under  a  pro- 
vision in  a  written  contract.  The  arbitrator  leoeifed 
evidence  which  was  objected  to  as  Tarying  the  written 
contract. 

Held,  that  the  conxt  had  power  to  give  leave  to 
revoke  the  submission  to  arbitration  if  the  arbitrator 
had  decided  wrongly  on  a  question  of  law  which  was 
within  his  Jurisdiction. 

Judgment  of  the  Court  of  Appeal  revened.— i?asf 
and  Wut  India  Book  Co.  v.  Kirh^  xjb.-«12  App. 
738;  57  L.  J.  Q.  B.  295. 

2.  8uklmi9»icn — BevoeaiUm^Biay  of  procmding^^ 
*  Common  Law  Ftocedure  Ad,  1854  (17  A  18  Vict.  e. 

125),  a.  XI.— An  arbitration  clause  provided  that  anj 
disputes  which  should  arise  between  the  parties 
should  be  referred  to  two  arbitrators,  who  were 
named.  A  dispute  having  arisen,  the  defendant 
desired  to  proceed  to  arbitration ;  the  plaintifb  never* 
theless  commenced  an  action  "againBt  the  defendant, 
and  revoked  their  submission. 

Held,  that  the  defendant  was  not  entitled  to  have 
the  action  stayed  under  section  11  of  the  Oommon 
Law  Procedure  Act,  1854,  because,  the  submisBion 
having  been  revoked,  there  vras  no  subsiBtlng  agree- 
ment to  refer  capable  of  being  carried  into  effeot.— 
DeuUehe  8pring$U>ff  AeUm  QntlUchaft  v.  Briscoe, 
Qji.i>.  557—20  Q.  B.  D.  177 ;  67  L.  J.  Q.  B.  4. 

3.  SuhmisBion — Etde  of  coufi'^BcvoeaUon'^Z  4t  4 
WtU.  4,  c  42,  s.  39 — Comnum  Law  Procedure  Ad^ 
1854,  a.  17.<^A  contract  for  the  execution  of  oertain 
works  provided  that  any  dispute  arising  thereunder 
should  be  referred  to  a  particular  arbitrator,  and 
also  that»  so  far  as  applicable,  the  provisions  of  the 
Ck)mmon  Law  Procedure  Act,  1854,  should  apply  to 
the  arbitration.  Disputes  arising  under  the  contract 
were  referred  to  arbitration  by  one  of  the  parties, 
and  thereupon  the  other  party  revoked  the  submis- 
sion. 

Held  (affirming  the  decision  of  the  Queen's  Bench 


Division),  that  the  dause  in  the  contract  sppljiogtke 
provisions  of  the  Oommon  Law  Prooedote  Act,  18SI, 
amounted  to  an  agreement  in  the  subauaiioaihtttiM 
submission  should  be  made  a  rule  of  oooit  vftUa 
3  &  4  WilL  4,  a  42,  s.  39,  and  that  the  sabnysi 
was  not  revocable  at  the  wRi  of  either  party.-^  n 
MUMU,  oju  873. 

4.  Umpire  ^  Appoiwbneni  hy  arUlrafon.-h 
arbitrator  intrusted  with  the  duty  of  appointiBga 
umpire  is  not  entitled  to  leave  the  appointaadte 
ohanoe.— P<ico(2  v.  PeioocI,  aH.D.  kat,  j.— 58  Lift. 

5.  WaUrworhe  Claueee  Ad,  1847  (10  <ft  II  rut  c 
17),  as.  6,  22,  25, 27— lA'fiera2a— aompeiucrftoa-M 
— Special  case  —  Itands  Claueee  ConeoUddiim  AA, 
1845  (8  <fe  0  Vict,  c  18),  a.  34.— The  plaintUb  m 
lessees  of  a  coal  mine  underlying  land  whioh  tk 
defendants  had  acquired  lor  the  constraflOaa  o(  i 
reservoir  under  a  special  Act  incorporating  tiis  Wifah 
works  Olauses  Act,  1847.  The  plalntifEs  me  voik- 
ing  thrse  seams  of  coal,  and  were  preparbg  to  voifc 
another,  called  the  0.  seam,  and  th^  give  note  b 
work  the  a  seam  under,  and  within  the  Usiili  d;  tk 
land  of  the  defendants,  who  gave  notios  to  Inst  te 
the  purchase  of  one  of  the  other  scesM.  Ai 
arbitrator  found  that  the  working  of  the  cosl  m  Ht 
yet  near  enough  to  the  reservoir  for  the  mines  tD  Is 
exposed  to  risk  from  it,  but  that,  assoayag  tk 
defendants  to  purchase  and  retain  onl|  the  loittv 
as  to  which  they  had  given  notice,  the  dstrndoti 
would  not  get  more  than  fifty  per  oent  of  tin  C 
coal,  if  they  worked  prudently  without  tight  d 
compensation. 

Held  (Lord  Esher,  ILB.,  dissenting),  tkit  ik 
arbitrator  could  not  award  compensation  foitiieff^ 
per  cent  of  0.  coal  which  could  not  be  obtdosd;  ai 
that  the  costs  of  a  special  ease  stated  If  |^ 
arbitrator  were  not  costs  inddental  to  the  ailibiiiB 
within  section  34  of  the  Lands  GUnses  OooioiiiiiiA 
Act,  lS^.^HoUiday  v.  Mayor,  Ac,  of  WekfH^ 
C.A.— 20  Q.  B.  D.  699. 

See  also  BuiLDDfo  Sooott,  1,  la;  OamuitU 
Costs,  28,  39;  Fiu  Insubanob  |  Looal  OoviismVi 
1 ;  Natal,  Law  ov  ;  Bail  w  at,  1. 

ABTISANS'  DWELLINGS  ACTT  :-- 

Charging  order  ^Notice  — ««  Owner  "  -iftti*' 
DweUinge  Ad,  1868  (31  A  32  VieL  c.  130),  ai.  3,5,:. 
25.— In  July,  1886,  a  notice  was  served  bj  tbil 
Yestry,  under  sections  5  and  7  of  Uie  Artissas'  Df'* 
ings  Act,  1868,  upon  H.,  notifying  the  report  of  ib 
surveyor  that  oertaia  houses  were  unfit  lor  taa* 
habitation.  H.  at  tiiat  date  was  lessee  d  ^ 
houses  for  a  term  vrhich  expired  on  the  folM 
Michaelmas  Day,  and  nas  also  assignee  of  a  lema* 
ary  interest  in  the  same  for  a  lease  of  twsat;-*! 
years,  to  begin  on  the  said  Utehaehnas  Ikj*  ^ 
order  made  on  the  report  in  Oetober,  1836,  wn*^ 
sequently  varied  on  appeal  in  January,  1837.  ^^ 
completion  by  H.  of  the  works  otdend,  a  Auf'i 
order  was  made,  on  his  application,  upon  the  pMi^ 

Held,  that  H.  was,  at  the  time  when  the  aoliBi  v« 
served,  an  "owner"  within  section  8  of  the i^^ 
1868,  as  having  a  possessory  interest  in  tiie  pN^**r 
a  term  of  more  than  twenty-one  yean ;  thst  the  m^ 
was  prc^wrly  served  on  him;  and  that  the UstO^' 
benefits  under  the  further  proceedings  eoeneA  ^ 
the  date  of  the  notice,  and  not  from  the  data  d^ 
order  for  the  ^otke.'^Beg.  v.   MarylAm  '^ 
Q.I.D.  271—20  Q.  B.  D.  416;  57  L.  J.  K.  G*.*' 
L.  T.  180. 

ASSAULT.  — See  BvmiNGa,  9,  11;  Jcmm  ^  ^ 
FxAOB,  1, 11 ;  Bailwat,  10. 

A8SIGNMENT.H9ee  BahuuptoTi  1, 29;  BtatrM 


Weakly  Bepetter,  S^.  8, 1888.] 
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8  ;  Bond  ;  fiuiLDiNG  Sooibtt,  4  ;  Goxfant,  10 ;  Copt- 
SIGHT,  3 ;  OoTBSfAKTf  1 ;  DvsD,  1 ;  GiiT,  1 ;  Landlobd 

AKD  TbSAIXT,  5. 

ATTACHMENT:— 

1.  Contempt  of  eourt^Barriiter'^Fake  affidaviti. 
—A.,  a  banister,  who  bad  been  Joined  ae  a  dtttendant, 
appeared  asoounsel  for  the  defendants,  and  knowingly 
permitted  false  afBdavite  to  be  need. 

Held,  that  A.  was  liable  to  attachment  for  contempt 
of  court.— Xinwood  ▼.  Andrewif  oh.d.  xat,  j.— 58 
Lb  T.  612. 

2.  Contempt  of  eouvU^Divoree  iuit^^Advertisement 
— Evidence  of  aduUetft'^Ofer  of  reward, — A  husband 
against  whom  a  petition  had  been  filed  for  a  dissolu- 
tion of  marriage  on  the  ground  of  adulterr  and 
crneltjr,  and  who  had  not  made  any  oonnter-oharge  of 
adultery  in  his  ariswer,  printed  and  oiroulated  in  the 
neighbourhood  where  his  wife  was  residing  handbills 
offering  in  his  own  name  a  reward  of  £25  for  "full 
partictdars  and  legal  eyidence  of  the  confinement  of  a 
<9ertain  young  woman  of  a  female  child,  supposed  not 
registered,"  on  or  Just  before  a  certain  date. 

The  court  issued  an  attachment  against  the  respon- 
dent for  contempt  of  court. — BtMer  t.  Butler^l^ 
P.  D.  73 ;  57  L.  J.  P.  D.  &  A.  42  ;  68  L.  T.  663. 

3.  Contempt  of  court^Impriionmewt^TermB  of 
dieeharge. — ^In  1877  D.  brought  an  action  to  recoYer 
certain  houses,  but  it  was  decided  that  she  had  no 
title.  She  continued  to  assert  her  daim  by  legal  pro- 
eeedings ;  and  an  injunction  was  granted  restraining 
her  and  her  agents  from  further  molesting  the  owner 
and  tenants  of  the  property.  She  made  another  attempt 
to  take  possession  and  was  imprisoned  for  contempt 
of  court.  She  refused  to  undertake  to  abandon  her 
claim  or  to  abstain  from  further  efforts  to  take 
possession* 

The  court  afterwards  discharged  her  on  the  fol- 
lowing terms:— The  injunction  was  to  last  for  the 
term  held  by  the  plaintiff ;  in  case  of  a  breach  of  the 
injunction  the  Oificial  Solicitor,  on  the  plaintiffs  appli- 
cation, was  to  bring  the  offenders  before  the  court  and 
to  enforce  performance  of  the  order,  and  the  defen- 
dant was  not  to  be  allowed  to  issue  any  writ  or  make 
any  application  without  leaTC  of  a  judge  at  chambers. 
— In  re  Datdee^  a.Bj>.— 21  Q.  B.  D.  286. 

4.  Contempt  of  eourt^QoHeitar^-Judge'e  chamhere. 
— After  the  hearing  of  an  application  before  the  judge 
in  chambers,  a  solidtor  who  was  engaged  in  the  case, 
after  the  partiea  had  left  the  judge's  chambers  and 
gone  into  the  adjoining  hall,  began  to  call  the  solici- 
tor for  the  other  side  foul  and  offensive  names  in 
connection  with  the  proceedings  before  the  judge, 
and  continued  doing  so  while  going  downstairs  until 
they  reached  the  entrance  to  the  building,  when  he 
ehook  his  fist  in  the  other  solicitor's  face,  though  he 
did  not  actually  strike  him. 

Held,  that  such  conduct  was  an  interference  with 
the  administration  of  justice  in  connection  with  the 
proceedings  at  chambers,  and,  as  the  judge  in  cham- 
bers was  engaged  in  the  exercise  of  his  judicial 
functions  as  a  Judge  of  the  High  Court,  was  a  con- 
tempt of  the  court  of  which  the  judge  was  the 
repreeentatiTe,  and  the  court  had  power  to  commit 
for  contempt.— 7»  re  Johneon,  o.a.  61—20  Q.  B.  D. 
68  ;  67  Ii.  J.  Q.  B.  1 ;  68  L.  T.  160. 

5.  County  court — Contempt  of  court — Form  of 
order^Uneertainiy — County  Court  Act,  1846  (9  A 
10  Vict.  c.  95),  $.  m-^Debtore  Act,  1869  (32  dk  33 
Vict.  e.  62),  e.  4r-Judicature  Act,  1873  (36  &  37 
V4ct.  e,  66),  s.  89. — An  order  was  made  in  an  action 
in  a  county  court  upon  H.,  as  acting  manager  of  a 
partnership  fund,  to  pay  into  court  within  fourteen 
days  the  sum  of  £66  cdd>  and  to  deUTer  up  certain 


documents.  H.  did  deliTer  up  the  documents,  but 
failed  to  pay  in  the  money,  whereupon  an  order  of 
committal  was  made  out  by  the  county  court  judge, 
on  the  ground  that  H.,  in  his  fiduciary  position,  had 
been  guilty  of  contempt  of  court  by  neglecting  to 
obey  the  prcTious  ordor.  The  committal  order  recited 
the  terms  of  the  original  order,  but  did  not  specify 
any  particular  breach. 

Held,  that  it  was  immaterial  whether  the  process  of 
committal  was  by  an  order  of  committal  or  a  writ  of 
attachment,  since  the  distinction  no  longer  ezistfl  in 
chancery  practice,  according  to  Harvey  y.  Harvey, 
38  W.  B.  76,  26  Oh.  D.  644;  but  that  the  order 
was  bad  for  uncertainty,  since  it  did  not  specify  in 
what  particular  H.  was  guilty  of  contempt,  so  as  to 
enable  him  to  purge  his  contempt.— ^e^.  t.  Judge 
of  Lamhtth  County  Court,  q.b.d.  476. 

6.  Oarniehee  order — Poor  rates-^Ouardiane^Dis* 
ereUon  of  judge. — An  order  will  not  be  made  against 
a  board  of  guardians  attaching  poor  rates  due  to  them 
to  satisfy  a  judgment  for  goods  supplied  to  such 
guardians. — Murphy  v.  BeHmuUet  OuardianSy  q.b.d. 
(Ir.)^22  L.  B.  Ir.  216. 

7.  Injunction — Service  of  crder^-^Dieohedience, — 
An  attachment  may  be  issued  for  breach  of  an  in- 
j  unction  after  serrice  of  the  order,  even  if  no  writ  of 
injunction  has  been  actually  issued. — Mining  Co.  of 
Ireland  t.  Deiany,  y.a  (Ir.)— 21  L.  B«  Ir.  8. 

8.  Solidior^DefauU^jReceiving  order^Dieoreiion 
^Appeal'-Dehiore  Act  (32  A  33  Vict.  c.  62X  s.  4. 
eub^aection  4 — Bankruptof  Act,  1883  (46  &  47  Vict.  e. 
62),  $s,  9, 10. — On  an  application  for  liberty  to  attach 
a  solicitor  for  contempt  in  not  paying  a  sum  of  money 
ordered  to  be  paid  by  him  where  a  receiTing  order  in 
bankruptcy  subsequently  to  such  order  had  been 
made,  Korth,  J.,  held  that  he  had  jurisdiction  to 
order  such  attachment  to  issue,  but,  in  the  exercise  of 
his  discretion  under  section  10  of  the  Bankruptcy 
Act,  1883,  he  refused  the  application,  on  the  ground 
that  no  benefit  could  therefrom  accrue  to  the  appli- 
cants, and  that  the  bankruptcy  proceedings  might  be 
thereby  embarrassed. 

Held,  that  the  Oourt  of  Appeal  would  not  interfere 
with  tlie  discretion  so  exercised. — In  re  Wray,  o.a. 
67—36  Ob.  D.  138  ;  56  L.  J.  Oh.  737;  66  L.  J.  Ob. 
1106 ;  57  L.  T.  605. 

9.  Solicitor  —  London  agent  —  Dehtore  Ad,  1869 
$.  4,  eub^aectioM  3,  4. — ^The  defendant,  who  was  a 
London  agent  for  a  country  solicitor,  made  default  in 
payment  of  a  sum  ordered  to  be  paid  by  him  in  an 
action  for  an  account  by  the  countoy  solicitor. 

Held,  that  A.  was  liable  to  imprisonment  under 
section  4,  sub-section  3,  of  the  Debtors  Act,  .1869,  as 
a  person  acting  in  a  fiduciary  capacity,  but  not  under 
section  4,  sub-section  3,  as  a  soUdtor  ordered  to  pay 
in  his  capacity  of  an  oificer  of  the  oourt.'^Litehfield 
T.  Jonee,  ch.d.  hob.,  j.  397—36  Oh.  D.  630;  57 
L.J.  Oh.  100;68L.  T.  20. 

10.  Trustee— Dehtore  Act,  1869,  $.  4.— The  remedy 
afforded  by  the  Debtors  Act,  1869,  in  respect  of  de- 
fault by  a  trustee,  is  intended  to  be  giyen  only  as 
between  trustee  and  ceetui  que  trust,  and  not  for  a 
creditor,  where  the  person  against  whom  the  remedy 
is  sought  is  not  a  trustee  for  the  creditor.^£oD(io» 
and  County  Banking  Co.  ▼.  Firmin,  ch.d.  xat,  j. — 
67  L.  T.  46. 

11.  Truetec'^DefavU^Biecretion  of  judge-^Ord. 
42,  r.  3— Ord.  44,  r.  ^--DeUore  Act,  1869,  s.  4, 
euh^eection  Z-^Debtors  Ad,  1878  (41  A  42  Vict.  c. 
64),  0.  1.— Section  4,  sub-section  3,  of  the  Debtors 
Act,  1869,  only  applies  when  default  is  made  in  pay- 
ment, not  of  a  mere  ordinary  debt  but  of  a  trust 
sum. 
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On  an  applioation,  tinder  ozd.  44,  r.  S,  for  leave  to  I 
iarae  a  writ  of  attachment  againet  a  trnstee,  to  enforce 
a  jadgment  for  the  payment  of  money,  It  la  not 
neoeseary,  in  order  to  bring  the  case  within  section  4, 
sub-section  3,  of  the  Debtors  Act,  1869,  to  show  that 
the  trustee  has  been  guilty  of  any  fraud.  Any  de- 
fault, even  without  fraud,  made  by  a  trustee  in 
payment  of  any  sum  in  his  possession  or  under  his 
control,  which  he  has  been  ordered  to  pay,  is  sufficient 
to  Jastify  the  court  in  making  an  order  for  attach- 
ment. 

When  a  judge,  on  an  application  for  leave  to  issue 
a  writ  of  attachment  against  a  trustee,  makes  an  order 
for  attachment  in  the  exercise  of  the  discretion  given  to 
him  by  the  Debtors  Act,  1878,  the  Court  of  Appeal 
will  not  interfere  on  the  merits. 

Orowiher  v.  Elgood,  35  W.  B.  369,  34  Ob.  D.  691, 
followed. 

Order  of  Kekewich,  J.,  affirmed.  —  Pretion  v. 
Eiheringion,  b.A.  49^37  Ob.  D.  104 ;  57  L.  J.  Oh. 
176 ;  58  L.  T.  318. 

Bee  also  Bankruptot,  36;  Oosrs,  3,  9;  Solxoi- 

T0B,4. 

ATTESTATIOK.— See  Dbbd,  5 ;  Will,  54—58. 
ATTOBNMENT.— See  Ookpant,  41 ;  Mortoaqb,  S. 
AWABD. — See  Istglosubb  ;  Local  Gh>VBBincBifT,  1 . 
BALLOT  AOT.— See  Elbotion  Law,  4,  21. 

BAKKEB:— 

1.  PMge^N^oiiahle  iruirumeni^Share  certifi" 
catea — Bkmk  indortement-^EHoppel.'^The  executors 
of  a  holder  of  shares  in  an  American  railway  company 
signed  blimk  transfers  indorsed  on  the  share  certifi- 
cates, and  handed  them  to  their  brokers,  in  order  that 
the  shares  might  be  registered  in  the  names  of  the 
executors.  The  brokers  fraudulently  deposited  the  cer- 
tificates with  their  bankers  as  security  for  advances, 
and  afterwards  became  bankrupt.  According  to 
American  law  tbe  holder  of  certificates  with  transfers 
properiy  indorsed  has  a  good  legal  title  to  the  shares ; 
and,  according  to  mercantQe  usage  in  London,  such 
oertifioates  were  treated  as  securities  to  bearer.  Tbe 
indorsement  was  not  attested  in  the  manner  required 
by  the  railway  company  for  registration. 

Held,  that  the  plaintiffs  were  entitled  to  a  declara- 
tion that  the  shares  in  question  formed  part  of  the 
testator's  estate,  and  to  delivery  of  the  certificates  by 
the  bankers  accordingly. 

Jadgment  of  Kekewich,  J.,  reversed.— IFiZ/toms  v. 
Colonial  Bank  ;  WUliams  v.  London  Chartered  Batik 
o/AutitralUh  o.a.  625—38  Oh.  D.  388. 

2.  Pledge'^  Negotiable  instrumeni — Tranefer  of 
ttock, — ^A  stockbroker  obtained  a  loan  from  a  bank  of 
which  he  was  a  customer,  on  the  security  of  a  transfer 
of  stock  which  was  vested  in  himself  and  two  other 
persons  upon  certain  trusts,  he  being  the  actio  g 
trustee.  He  procured  his  co-trustee*s  execution  of  the 
deed  of  transfer  by  proposing  to  sell  the  stock  and 
buy  certain  other  stock  instead.  The  transfer  was 
expressed  to  be  for  a  nominal  consideration,  and  in 
favour  of  two  persons  named,  who  were  trustees  for 
tbe  bank,  and  the  bank  believed  that  their  customer 
was  authorised  by  tho  transfer  to  pledge  the  stock  to 
them.  The  customer  subsequently  paid  off  the  loan, 
when  the  bank,  instead  of  re-transferriog  the  stock  to 
the  three  former  holders,  without  notice  to  them 
caused  it  to  be  transferred  to  buyers  from  their  cus- 
tomer, and  he  received  the  price.  He  then  bought 
therewith  the  other  stock,  as  proposed  to  his  co- 
trustees, but  in  his  sole  name.  This  he  afterwards 
sold,  and  appropriated  the  proceeds  to  his  own  use. 
In  an  account  which  he  delivered  later  to  his  co- 
trufcteePf  he  included  this  stock  as  part  of  the  trust 


fund,  and  went  on  accounting  to  hisMsfiiigiMlrsiii 
for  tbe  dividends.  He  absconded  and  bsdsme  buk- 
rupt,  and  the  co-trustees  sought  to  mske  the  Ink 
liable  for  the  original  stock. 

Held,  that  the  bank,  by  allowing  the  puehM* 
money  of  the  stock  to  get  into  the  bauds  of  tlis  «- 
tomer  without  the  consent  of  his  co-trostees,  lid 
occasioned  the  loss  to  the  trust  estate,  and  wis  lialii 
to  make  it  good. 

Decision  of  Kay,  J.  (35  W.  B.  752,  36  Oh.!).^ 
affirmed. — Magnus  v.  Queensland  NaUoiud  Bnk, 
577—37  Ob.  D.  466 ;  57  L.  J.  Oh.  413 ;  58  L.  T.  U 

3.  Pledge-^Be-ptedge—Notioe  of  tiOe-NtgMk 
eecuritiei — Blank  <rans/sr.— S.  gave  to  K,  for  fte 
purpose  of  raising  £26,000,  otttifioates  of  nilvij 
stodc,  and  bonds  of  foriegn  company,  whieh  vm 
alleged  to  be  negotiable  securities.  Blank  tnoifai 
were  executed  by  S.  on  all  the  documents,  whiohE. 
handed  to  M.,  to  secure  £26,000  advanced  by  M. 
to  E.  M.  deposited  the  documents,  with  otte 
securities,  with  various  bankers  as  securi^  for  ooneBt 
loans,  the  blanks  in  the  transfers  having  bsen  filled  in 
with  the  names  of  nominees  of  the  bank.  Tbe  baab 
had  notice  that  the  documents  might  not  belong  to  IL 
M.  became  bankrupt. 

Held,  that  the  banks  were  not  holders  for  win 
without  notice,  and  that  S.  was  entitied  to  rsdesaill 
securities  by  repaying  to  the  banks  ths  smooiit 
advanced  by  M.  to  E. 

Judgment  of  the  Oourt  of  Appeal  (reported  35 
W.  B.  220,  34  Oh.  D.  95)  reversed.— £M  ofShefdi 
V.  London  Joint  Stock  Bank,  h.l. — 13  App.  SS3;  58 
L.  T.  735. 

See  Oakada,  Law  ov,  6 ;  Oape  of  Gh>OD  Hon,  Ut 
ov,  1 ;  DisoovBBYy  2 ;  Gift,  3. 

BANKBUPTOr  :— 

Aop  OF  Bamkbuptot— 

1.  Deed  of  aengnment^CotU'^Seoeiving  ordr- 
Bepayment-^BankrupUy  Adt,  1883  (46  <ft  47  Fide. 
62),  s.  4,  iuh'teotion  1  (a).— On  the  20tii  of  isgsi^ 

1885,  in  pursuance  of  a  resolution  passed  et  i 
meeting  of  creditors,  tbe  debtor  executed  a  dead  of 
assignment  vesting  the  estate  in  a  trustee  forM 
benefit.  On  tbe  28th  of  October,  1885,  a  petiti« 
was  presented  against  the  debtor,  the  act  of  buk- 
mptoy  alleged  being  the  execution  of  the  deed;  ni 
on  the  31st  of  October  the  trustee  under  the  deedpai 
out  of  moneys  collected  by  him  from  the  aseeti  thi 
sum  of  £20  7s.  8d.  to  a  firm  of  aolieitors,  being  ^ 
amount  of  their  bill  of  costs  incurred  inconnsetiin 
with  the  meeting  of  creditors,  and  collecting  < 
book  debts,  and  in  preparing  the  deed  of 
On  the  20th  of  January,  1886,  a  receiving  order  w 
made  against  the  debtor,  and  suboaquentiy  the  tmite 
under  the  deed  sent  to  the  official  receivec  a  cheqsi 
for  the  balance  in  his  hands  after  dednotinf  tki 
amount  paid  to  the  solicitors,  together  witk  » 
account  of  receipts  and  payments  in  oonnsetioa  ti^ 
the  estate. 

Held,  that  the  trustee  under  the  deed  must  letasd 
the  money  so  paid  to  the  solioiton.^&  f^ 
Bawlinge,  In  re  Fortter^  q.b.d.,  banxt.  144. 

2.  Delivery  of  property—Fraud  o»crerWsr-i^ 
lord  and  tenant^Beni-^Bankn^ptt^  (/rsM)  ^ 
1872  (35  it  36  Viet.  e.  58),  s.   8L— In  Deef^ 

1886,  A.,  a  farmer,  was  served  with  «  v<^  ^? 
year's  rent  due  in  the  preceding  Septembsb  ^ 
oatUe  were  then  sold  by  public  auction  ftf  *^ 
Before  being  served  witii  the  writ  he  bed  ;«> 
£25  10s.,  being  six  months'  rent,  less  an  abstta^* 
forty  per  cent,  which  he  claimed,  to  the  trs^^ 
an  organisation  called  the  "  Flan  of  Oanpaigs.''  ^ 
a  bankruptcy  petition  by  his  landiord,  ^  Vr 
examined  in  the  Oourt  of  Bankruptcy,  when  >•■' 


'Weakly  Baporter,  Sept.  8»  1888.1 
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mitted  fhaft  he  had  put  all  his  property  out  of  zeaoh 
of  hia*  landlord,  and  that  he  waa  unable  to  pay  his 
eredltors  in  f  nil.  He  ref  osed  to  atate  what  he  had 
done  with  the  prooeeds  of  the  aale  of  hia  oattle. 

Held,  that  A.  had  oommitted  an  aot  of  banfarnptcy 
within  aection  21  of  the  Bankruptcy  (Ireland)  Aot, 
1872— /n  rt  Moraney,  o.a.  (Ir.)— 21  L.  R.  Ir.  27. 

Appbal— 

3.  DUcharge^Be/usal^Banhruptoy  Ad,  1883,  88. 
28,  104,  l%lSankruptey  Rulei,  1886,  r.  278.— 
Bttle  273  of  the  Bankruptcy  Bulea.  1886,  by  which  it 
ia  provided  that,  in  a  amaU  bankruptcy,  no  appeal 
ahall  lie  from  any  order  of  the  oourt  except  by  leave 
of  the  oourt,  does  not  apply  in  the  oaae  of  an  order 
made  upon  application  by  a  bankrupt  for  hia  dia- 
charge. — Ex  parte  Rankin,  In  re  Rankin,  q.b.d., 
BAHKT.  626—20  Q.  B.  D.  341 ;  58  L.  T.  120. 

4.  Examination  of  witneM-^Re/uHd  to  aneufor 
queefionB  —  Oroee^examinaiion  —  Bahkruptey  Ad, 
1883,  8.  27. — A  witneaa  who,  on  being  examined 
under  aection  27  of  the  Bankruptcy  Act,  1883,  ia  held 
by  the  regiatrar  to  be  justified  in  refusing  to  anawer 
queatlona  put  to  him,  cannot  be  made  a  reapondent 
to  an  appeal  by  the  truatee  againat  anoh  ruling  of  the 
regiatrar. 

The  anawera  of  a  witneaa  examined  nnder  aeotion 
27  of  the  Bankmptoy  Act,  1883,  mnat  in  the  end  be 
aooepted  by  the  truatee,  but  he  ia  not  bound  to  accept 
the  firat  anawer,  and  may  oroaa-examine  the  witneas 
thereon. 

Ex  parte  Rooke,  66  L.  T.  N.  6.  679,  35  W.  B. 
Dig.  18,  explained.— £bpar(a  TiUy,  In  re  Bohraher, 
OA.  388—20  Q.  B.  D.  518. 

CoXFOaiTION— - 

5-  Seheme^Approval — Diaereium  of  court — Sale  of 
aaaets— ilaaela  abroad-^ Bankruptcy  Ad,  1883,  8.  18, 
aub-sadfon  6. — A  proposed  scheme  of  arrangement 
between  oreditora  and  debtora  who  had  aaaeta  in 
America,  without  the  jurisdiction,  proYided,  inter 
alia,  tbat  the  American  aaaeta  ahould  be  aold  at  rather 
more  than  their  eatimated  value  to  one  of  the 
American  partners,  the  only  provision  aa  to  aecurity 
being  that  the  trustee  in  bankruptcy  should  inaure  the 
purchaser's  life  for  about  one-sixth  of  the  purchase- 
money.  The  scheme  waa  approved  by  the  trustee,  by 
the  committee  of  inspection,  consisting  of  creditors 
to  a  large  amount,  by  the  accountant  emplojel  by 
them  to  examine  into  the  Ohilian  afCairs,  and  by  the 
official  receiver. 

Held,  that  the  scheme  ought  to  be  approved  as 
being  reasonable  and  for  the  benefit  of  the  general 
body  of  the  creditors  within  the  meaning  of  the 
Bankruptcy  Act,  1883,  a.  18,  sub-section  6.— JS'co 
parte  Smith,  In  re  Staniar,  a.B.D.,  banxt.  608 — 20 
Q.  B.D.  544;  58  L.  T.  884. 

6.  Scheme  —  Approval  —  Judgment  ly  coneent  — 
Bankruptcy  Ad,  1883,  u.  18,  28,  eul^eection  6.— A 
scheme  of  arrangement  providing  that,  "  by  consent 
of  the  debtor  the  trustee  shall  enter  judgment  againat 
him  for  fuU  amount  of  the  debts,  and  that  auoh 
judgment  ahould  have  effect  in  like  manner  and  to  a 
like  extent  aa  though  the  debtor  had  been  adjudged 
bankrupt,"  ia  to  be  disapproved,  on  the  ground  that 
Buch  a  provision  ia  an  attempt  to  incorporate  the 
powera  given  to  the  oourt  in  the  caae  of  a  judgment 
by  consent  under  section  28,  sub-section  6,  of  the 
Bankruptcy  Act,  1883,  and  that  the  powers  given  te 
the  court  under  such  aection  are  not  authorised  to  be 
incorporated  into  schemes  of  arrangement  under  sec- 
tion 18. — Ex  parte  Bischoffeheim,  In  re  Aytmer, 
CA.  231—20  Q.  B.  D.  258 ;  57  L.  J.  Q.  B.  168. 

7,  Scheme^Approvdi — Sale  of  aeede^Spedfic  per* 
forfnanceF^Bankruptcy  Ad^  1883,  a.  23,  euO'Hdion  2. 


— ^A  truatee  in  bankruptcy  entered  into  a  written 
agreement  with  the  defendanta  whereby  it  was  agreed 
that  the  defendanta  should  purchase  from  the  trustee 
the  estate  of  the  bankrupt  for  auch  a  aum  aa  would 
pay  the  ooata  and  expenses  of  the  proceedinga  and 
the  preferential  debta,  and  a  oertain  composition  to 
the  unsecured  oreditora,  and  that,  upon  the  approval 
of  the  scheme  by  the  court,  the  bankruptcy  ahould  be 
annulled. 

At  a  firat  meeting  of  the  oreditora  a  resolution  waa 
passed,  which  waa  aubeeguently  confirmed  at  the 
second  meeting  by  the  statutory  majority,  to  accept 
the  offer  of  the  defendants  to  purchase  the  estate  on 
the  terms  of  the  agreement,  provided  that  tho  defend- 
ants gave  a  bond  to  the  trustee  to  secure  the  payment 
of  the  purchase-money.  The  court  afterwards  made 
an  order  approving  of  the  purchase  upon  the  terms 
contained  in  the  agreement  between  the  trustee  and 
the  defendanta,  and  annulled  the  bankruptcy.  The 
trustee  sued  for  speoifio  performance  of  the  agree- 
ment. 

Held,  that  the  agreement  could  not  be  specifically 
enforced  against  the  defendants,  they  never  having 
consented  to  the  provision  relating  to  the  bond,  and 
the  agreement  which  they  had  entered  into  with 
the  tniBtee  never  having  been  accepted  by  the  credi- 
tors. 

Dedaion  of  North,  J.,  affirmed.— .^ueos  v.  Martin^ 
CA.  627—37  Oh.  D.  595  ;  57  L.  J.  Ob.  261 ;  58  L.  T. 
889. 

DiSOHABOB— 

8.  Condition^-' EnUring  judgment  —  Banhruj^tcy 
Ad,  1883,  8.  28,  eub^eedion  6.— The  court  will  not 
require  a  bankrupt,  aa  a  condition  of  hia  discharge,  to 
consent  to  judgment  being  entered  against  him  for  the 
balance  of  his  debts,  unless  there  ia  acme  evidence 
that  he  ia  likely  to  acquire  property  auffloient  to 
aatisfy  such  judgment. 

Qucere,  whether  a  man  who  has  one  creditor  only 
can  present  a  debtor'a  petition  and  obtain  a  complete 
discharge.— £)SD  parte  Amaud,  In  re  Buillen,  o.a.  886. 

9.  DiequalificaJtim  —  CertiflcaJte  —  Oonvidion  for 
libel'^Bankruptcy  Ad^  1883,  8.  32.— A.  was  con- 
victed of  libel,  and  sentenced  to  three  months'  im- 
prisonment, with  hard  labour,  and  ordered  to  pay  the 
oosts  of  the  prosecution.  A.  borrowed  on  a  Ull  of 
sale  to  pay  the  cost.,  of  his  defence,  and  on  conviction 
borrowed  on  a  second  bill  of  aale  to  pay  off  the  former 
one,  and  to  meet  further  coats.  The  proaeoution 
caused  hia  bankruptcy,  and  he  waa  disqualified  from 
exercising  the  office  of  vestryman. 

Held,  that  the  bankruptcy  waa  not  oauaed  by  mia* 
fortune  without  any  misconduot  within  aection  32  of 
the  Bankruptcy  Act,  1883.— ^x  parte  Burgea,  In  re 
Burgees,  q.b.d.,  banxt.— 57  L.  T.  2U0. 

10.  DiegudlifiGation--'  Oertiflcate-^  Ooste^  Divorce 
euit^BafOeruptoy  Aet^  1883,  a.  32,  euh^eeotion  2  (b). 
— ^In  a  suit  for  dissolution  of  marriage  on  the  ground 
of  the  wife's  alleged  adultery,  the  jury  found  that 
the  wife  had  not  oommitted  adultery,  and  the  petition 
waa  dismissed.  In  consequence  of  the  ooata  incurred 
in  these  proceedinga  the  petitioner  waa  adjudicated 
bankrupt.  The  bcmkrupt,  having  obtained  an  im- 
mediate unconditional  order  of  diaoharge,  applied,  under 
aeotion  32,  aub-section  2  (6),  for  a  certificate  that 
**  hia  bankruptcy  waa  caused  by  misfortune,  without 
any  misconduot  on  his  part." 

Held,  that  the  certificate  muat  be  refuaed,  as  the 
bankruptcy  waa  not  caused  by  "misfortune,"  the 
bankruptcy  being  solely  caused  by  the  ooata  incurred 
in  the  divorce  proceedinga  which  the  bankrupt  had 
commenced  of  hia  own  free  will,  and  which  were 
under  hia  complete  control.— Jn  re  OampheU,  aA.  582 
—20  a  B.  D.  816. 
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Execution—- 

11.  Inkrpkader^Pemhn'^NcHce  to  aheriff-^ 
Bankruptcy  Act,  1883,  «.  45,  iuh»»edion9  1, 
2 ;  «•  46,  Bulh'Bedion  2. — On  an  application  for 
trial  of  an  interpleader  iBsne  leepecting  goods  taken 
in  ezeontion  under  a  judgment  for  a  sum  not  ex- 
ceeding £20,  an  order  was  made  directing  that,  in  the 
event  of  the  non-compliance  of  the  claimant  with 
certain  provisions,  the  goods  should  be  sold  by  the 
sheriff  and  the  proceeds  paid  into  court  pending  the 
result  of  the  trial.  The  claimant  made  default,  and 
the  goods  were  accordingly  sold  and  the  proceeds  paid 
hito  court  Notice  of  a  bankruptcy  petition  having 
been  presented  against  the  debtor  was  served  on  the 
sheriiz  within  fourteen  days  of  the  Rale,  and  the 
debtor  was  adjudged  bankrupt  on  that  petition. 

Held,  that,  imder  sections  45  and  46  of  the  Bank- 
ruptcy Act,  1888,  the  trustee  in  bankruptcy  was 
entitled,  as  against  the  execution  creditor,  to  the 
money  in  court. — BeatTiocte  v.  Livesley,  q.b.i>.  127— 
19  Q.  B.  D.  486 ;  56  L.  J.  Q.  B.  645. 

12.  PeMMofi— JVbMos  to  $heriff-^Betmtiim  of  pro^ 
oeedB^Time^Bankrupiey  Act^  1883,  s.  46,  §ub»teetion 
2. — ^Tbe  fourteen  days  during  which  the  sherifl  is 
required,  by  section  46,  sub-section  2,  of  the  Bank- 
ruptcy Act,  1883,  to  retain  in  his  hands  the  proceeds 
of  goods  sold  under  an  execution  commence  to  run 
from  the  time  of  the  sale,  and  not  from  tiie  time  of 
the  receipt  of  such  proceeds  by  the  sheriff.— >J?6b  parte 
Bo$$p  In  re  Orippa^  q.b.d.,  bakxt.  845. 

13.  Sheriff -^  Oo»t$  of  eoBeetUion  ^  OwtHng  and 
thrahing  eom^Bcmkruptey  Act^  1883,  a.  46,  sui- 
eedton  1.*— After  goods  of  a  debtor  had  been  taken  in 
execution,  a  receiving  order  was  made  against  him, 
and  the  sherifl  delivered  the  goods  to  the  official 
receiver  under  section  46,  sub-section  1,  of  the  Bank- 
ruptcy Act,  1883.  On  taxing  the  costs  of  the  execu- 
tion, certain  expenses  incurrad  whilst  the  sherifl  was 
in  possession  for  cutting,  carrying,  and  threshing  corn 
were  disallowed  by  the  county  court  registrar,  but 
were  allowed  by  the  Judge. 

Held,  that  the  expenses  in  question  were  not  costs 
of  the  execution  within  the  meaning  of  section  46, 
sub-section  1,  and  were  properly  disallowed  on  taxa- 
tion.—Jl^  parte  Condor^  In  re  Woodhamt  q.b.d., 
BANXT.  626—20  Q.  B.  D.  40;  57  L.  J.  Q.  B.  46;  58 
L.  T.  116. 

l^EULVnUISlIt  PBBnBBNOB— * 

14.  CompoaiUan  deed'-^  Beeret  agreement '■^'Bj  a 
oompodtion  deed  the  creditors  of  H.,  in  consideration 
of  l3ie  payment  of  the  composition,  agreed  to  release 
to  H«  all  debts  owing  from  him  to  them  respectively, 
on  condition  that,  if  H.  made  default  in  payment  of 
the  oompoeltion,  the  deed  should  be  void.  P.,  one  of 
the  creditors^  at  the  time  of  executing  the  deed,  made 
a  secret  bargain  with  H.,  by  whteh  he  was  to  receive 
from  H.  a  larger  proportion  of  his  debt  than  any  of 
the  other  orediton.  H.  having  made  default  in  pa^g 
the  oompciitlon,  P.  presented  a  bankruptcy  petition 
against  him.  Ihe  registrar  refused  to  make  a  receiv- 
ing order. 

Heldt  that  the  efleet  of  the  secret  bargain  was  that 
tbe  release  of  P.'s  debt  was  absolute  and  the  oondition 
void,  and  that  the  refusal  of  the  registrar  to  make  a 
reoeiting  order  was  right.— ^  parte  PhilHpBt  In  re 
Barveiff  txju  667. 

16  Payment  for  heneJU  of  eurety — Bankruptcy 
Aet,  1883,  a.  48.— A  payment  to  a  creditor  by  a 
debtor  immediately  before  his  bankruptcy,  not  with 
the  object  of  preferring  the  creditor,  but  with  the 
object  of  benefiting  the  debtor's  surety,  is  not  void 
against  the  debtor's  trustee  in  bankruptcy.- £Se  parte 
OjJMfd  Beeeiver,  In  re  MiXU,  ci.— 68  L.  T.  871. 


JUBIBDIOnON— 

16.  Ooste  —  Security  —  Appeal  —  Proof—  ttjt^ 
tion  —  Bankruptcy  BuUe,  1880,  rr.  131,  Iti.- 
Where  the  proof  of  a  creditor  resident  abnidii 
rejected  by  the  trustee  in  bankruptcy,  nd  neh 
creditor  appeals  from  the  rejection,  thi  mrt 
have  no  Jurisdiction  to  order  him  to  give  seeoikyls 
the  costs  of  such  appeal.^^  parte  Ivxri,  Iin 
Vanderhaage,  q.bj>.,  banxt.  525— 20  Q.  &D.ltt; 
58  L.  T.  236. 

NoncB  nr  Bahxbuftot— 

17.  Judgment--  Company  —  Liquidaior  —  Calfr- 
Bankruptcy  Ad^  1883,  s.  4,  eul^eedixm  l.-Tbe 
ofBcial  liquidator  of  a  company  obtained  Jadgnot 
against  A.  for  calls,  and  issued  a  notice  in  baokittptcy 
against  A.  in  his  own  name  as  liquidator. 

Held,  that  the  notice  in  bankruptcy  wss  inegolar.- 
Ex  parte  Maekay,  In  re  Shirley^  q.b.d.,  BAnr.-U 
L.  T.  287. 

18.  Judgment  ^Ooete^  Chancery  Diviiieit-Dit 
mieeal  of  action^Bankruptey  Ad,  1883,  «.  4|  ai^ 
eeetion  1. — An  order  had  been  obtained  by  the  def» 
daut  for  the  dismissal  of  an  action  for  the  reeofvy^ 
land,  a  declaration  of  title,  and  mesne  pioflts  fsr  mt 
of  prosecution  and  for  the  payment  of  costs. 

Held,  that  the  order  was  not  a  <<  final  Jadiwst' 
within  the  meaning  of  section  4,  sub-section  1  bM 
the  Bankruptcy  Act,  1883,  upon  which  tbe  dstotdrt 
was  entitled  to  serve  the  plaintiff  with  a  baiikii|kf 
notice. 

Judgment  of  the  Queen's  Bench  Divirioa  (»• 
ported  36  W.  B«  304,  20  a  B.  D.  318)  aflinied.-l> 
parte  Earl  of  Straihmare,  In  re  BiddeO,  ai.  SU- 
20  a  B.  D.  512  ;  57  L.  J.  a  B.  259 ;  58  L  T.  M 

19.  Judgment^Divorc&-'Alimony  pendente  Iit»- 
Banhrupt^  Ad,  1883,  e.  4,  eub^eeetion  I  {g).-^ 
order  against  a  husband  for  the  payment  of  sUacir 
pendente  lite  is  not  a  "final  Judgment"  witUa  h^ 
section  1  (g)  of  section  4  of  the  Bankruptcy  Aol^  18fi. 
upon  which  a  bankruptcy  notice  can  be  founded  a 
respect  of  arrears  payable  thereunder. —  &  ffft 
Hendereon,  In  re  Eendereon,  ca.  567—20  0.1^1^ 
509 ;  57  L.  J.  Q.  B.  258  ;  58  L.  T.  835. 

20.  Judgment^-Oamiehee  orderStay  of  eswcri» 
^Bankruptcy  Act,  1883,  s.  4,  eub-eedion  l-Ori 
42,  rr.  22,  23.— If  a  creditor  has  obtained  fii* 
Judgment,  and  a  garnishee  order  absolute  basba 
made  against  the  Judgment  debtor,  execution  oi ft| 
Judgment  must  be  stayed  so  long  as  the  gsni^ 
order  is  undischarged,  and  the  creditor  is  not  eiltia 
to  serve  a  notice  in  bankruptcy  on  the  gamisfee^  <^ 
if  the  debt  in  respect  of  which  the  ganushee  m 
was  made  has  been  paid.— &  parte  Byde,  hj^ 
Connan,  oju— 20  Q.  B.  D.  690 ;  57  L.  J.  a  B.  411 

21.  Judgmmt  ^  Mortgage^ Faredoewn"^^ 
ruptoy  Ad,  1883,  a.  4,  eub-eedion  1  (g)— JaafaVg 
Bulee,  1886,  r.  139.— A  creditor  who,  as  e?»" 
mortgagee,  has  obtained  a  foreclosure  decne  w* 
order  for  sale  of  the  property  of  the  debtor  ii  A  ■ 
no  such  sale  is  found  to  be  possible,  at  ^^^ 
serve  a  bankruptcy  notice  on  the  debtor,  sad !» Jio 
further  proceedings ;  and  the  fact  of  sush  aaflrtc 
for  sale  not  having  been  carried  out  is  not  wW* 
ground  for  an  adjournment  by  the  "8*'*'^^*'?? 
proceedings  on  the  notice  on  the  appKcstiw  n"* 
debtor  under  rule  189  of  the  BanfauptBy  !■» 
1886.— jKb  parte  Medon,  In  re  Ketday,  cm  » 

22.  Married  woman  —  Married  Wmm\  'JJ 
erty  Ad,  1882  (46  dt  46  Ficf.  c  76),  a.  1,  i>**^ 
&^Bankruptcy  Ad,  1883,  a.  4»  anft-jsctfoa  1  ttr| 
married  woman  who  does  not  cany  on  a  Hf^ 
trade  is  not  subject  to  the  bankrupt^  lmj*» 
bankruptcy  notice  under  section^  sab-aidioi^v'' 
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of  the  Bankraptoj  Act,  1883,  oannot  be  serfed  npon 
her.— i^  parte  Coulaon,  In  re  Oardiner,  q.b.d., 
BASzy.  143—20  Q.  B.  D.  249 ;  57  L.  J.  Q.  B.  149 :  58 
li,  T.  119. 

OmoiAL  BXCBITBB— 

23.  Feee-^Diedaimer-^oinder  of  rteponienU.'^ 
Wheie  an  applioatbn  Is  made  to  the  ooort  by  the 
ofBoial  receiver  as  trustee  in  a  bankmptcy,  he  is  not 
exempt  from  the  payment  of  the  fee  of  five  shillings 
pveeoribod  by  the  soaie  of  fees  and  percentages. 

In  an  application  to  disclaim  property  against  a 
landloid,  any  number  of  mortgagees  or  sub-lessees 
wiio  are  interested  in  parts  only  of  the  property 
sought  to  be  disclaimed  may  be  Joined,  but  dUterent 
landlords  of  separate  and  distinct  estates  oannot  be 
joined  as  respondents  to  one  application  for  leave  to 
dieolaim  the  aggregate  property.—^  parte  Official 
Beoeiver,  In  re  WhUaker^  q,ii.d.,  bamxt.  736  —  21 
Q.  B.  D.  261. 

Obsxb  Aim  Disposition — 

84.  jReputed  oumenhip^OuOom-^AgUtmeni.'^The 
custom  of  agistment  is  notorious,  and  therefore  no 
reputation  of  ownership  can  arise  in  respect  of  horses 
or  cattle  gnudng,  by  agreement,  upon  the  land  of  a 
tomer.— in  re  Bwrhe^  baicxy.  (Ir.>— 19  L.  B.  Ir.  564. 
PmiTioif'— 

as.  Ahim  ^t  proeeee^PurehoBe  of  dM^Bank- 
ruptey  Ad,  1888.  ss.  4,  6.— It  is  not  an  abuse  of  the 
process  of  the  Bankruptcy  Court  for  one  creditor, 
whose  debt  may  be  insuffloient  to  found  bankruptcy 
proeeedings,  to  purchase  the  debt  of  another  creditor 
in  order  to  found  suoh  proceedings  l<m&  fide  for  the 
pwpose  of  preserving  the  estate  of  the  debtor  and  of 
halving  it  administered  according  to  the  bankruptcy 
laws.— i?»  parte  Baker,  In  re  Baker,  a.B.D.,  basxt. 
553—68  L.  T.  233. 

26.  Oo9U^Ahortive  eaoecution^Btmkruptcy  Act, 
1883,  a.  6. — ^The  costs  of  an  abortive  execution  cannot 
be  added  to  a  Judgment  debt  so  as  to  make  up  the 
amount  necessary  to  enable  a  creditor  to  petition 
under  section  6  of  the  Bankruptcy  Aist,  1888.—^ 
parte  Ouddifard,  In  re  Lima,  oju  346—57  L.  J.  Q.  B. 
6e0;  58L.  T.  664. 

S7.  DUmieedl^Bubittttaion  of  petitioning  ereditore 
'■^wriedicUon^Practice^Bankruptcy  Act,  1883,  e$. 
IM,  107.— A  hankruptoy  petition  was  dismissed  by  a 
ecmnty  court  registrar,  on  the  ground  that  the 
petitioning  creditor,  by  assenting  to  a  deed  of  assign- 
ment previously  executed  by  the  debtor,  was  pre 
vented  from  alleging  the  deed  as  an  act  of  bankruptcy, 
but  the  order  of  the  registrar  was  rescinded  by  the 
ooonty  court  judge,  who  made  an  order  substituting 
other  ereditora,  who  had  not  assented  to  the  deed  as 
petitioning  creditors,  the  three  months  during  which 
the  deed  could  be  relied  upon  as  an  act  of  bankruptcy 
haWng  then  expired. 

Held,  that  the  county  court  Judge  had  no  authority 
to  rescind  the  order  made  by  the  registrar  ;  that  the 
order  made  by  him  substituting  other  petitioning 
oreditors  was  not  warranted  by  any  section  of  the 
Bankruptcy  Act,  1883,  and  that,  even  if  the  county 
oonrt  Judge  had  power  to  make  the  order,  he  ought 
not  to  have  exercised  it.— JSb  parte  Maughan,  In  re 
Maughan,  q.b.d.,  baxxt.  846—21  Q.  B.  D.  21. 

Pboo»— 
28i  Oompoeiiion  deed^Oovenant^Edeaee-^Bank- 
ruptey  Act,  1888,  §s,  4,  43.— A  composition  deed 
executed  by  a  debtor  for  the  benefit  of  his  creditors 
provided  that  *'  in  consideration  of  the  premises,"  the 
oreditors  particis  to  the  deed  would  *'  release  the  debtor 
from  all  claims  and  demands  against  him."  The 
debtor  was  adjudicated  bankrupt  on  the  petition  of 
a  oroditor  who  had  not  been  a  party  to  the  deed. 


Held,  that  a  creditor  who  was  a  party  to  the  deed 
was  entitled  to  prove  in  the  bankruptcy,  as  the  deed 
was  only  a  release  conditional  upon  its  remaining 
valid. — Ex  parte  Offloidl  BecHver,  In  re  Stepficnton^ 
a.B.i>.,  BAXKT.  624—20  Q.  B.  D.  540  ;  57  L.  J.  Q.  B. 
451;  58  L.  T.  589. 

29.  Contingent  lidbUUy  ^  Lease  —  Covenant  — 
Bepaire'^AetigntMni — Indemnity — Bankruptcy  Ad, 
1869  (82  A  33  Fief,  c  71),  sa.  31,  49.— The  assignee  of 
a  lease  for  a  term  of  years  covenanted  to  indemnify 
the  lessees  against  damages  for  breach  of  their  coven- 
ants to  repair.  Eight  years  before  the  term  expired 
the  assignee  filed  a  liquidation  petition  under  the 
Bankruptcy  Act,  1869,  and  obtained  an  order  of  dis- 
charge. The  lessees  were  not  included  in  the  debtor's 
statement^  and  they  received  no  notice  of  liquidation, 
and  did  not  prove  as  creditors.  After  the  term 
expired  the  lessors  recovered  damages  from  the  lessees 
upon  the  covenants  to  repair. 

Held,  that  the  lessees'  right  of  action  against  the 
assignee  was  barred  by  the  order  of  discharge. 

Judgment  of  the  Court  of  Appeal  (35  W.  B.  588, 18 
Q.  B.  D.  646)  affirmed.— ZTardy  v.  FothergiU,  H.L.— 13 
App.  351. 

30.  Priority-^Local  hoard^DisMd  rate^PuUic 
Health  Ad,  1875  (38<ft39  Vid.e.  55),  a.  211.  eub^eee- 
tion  {9y^Bankruptey  Ad,  1883,  a.  40,  eub'tedion  I  (a). 
—On  the  12th  of  January,  1887,  at  the  time  of  filing 
his  petition,  the  bankrupt  was  tenant  of  a  house 
under  a  lease  for  twenty-one  years.  The  trustee  in 
the  bankruptoy  did  not  disclaim,  but  on  the  1st  of 
February,  1887,  he  sold  his  interest  in  the  lease,  the 
bankrupt  remaining  in  occupation  as  tenant  under 
the  purchaser.  There  was  due  from  the  bankrupt  at 
the  date  of  the  receiving  order  a  local  board  rate  made 
on  the  8th  of  October,  1886,  for  the  half-^year  from 
the  30th  of  September,  1886,  to  the  25th  ol  March, 
1887,  and  payable  in  advance. 

Held,  that  the  estate  of  the  bankrupt  was  liable  to 
pay  the  rate  for  the  half-year. — Ex  parte  Yitradfodwg 
Local  Board,  In  re  Thomae,  a.B.n.,  banxt.  143*^57 
L.  J.  Q.  B.  39. 

31.  Bedudion-^ApplicaUonfor  benefit  of  bankrupt 
'^Abuee  of  proceae^Bankruptoy  Ad,  1883,  echedtde 
2,  r.  25.— At  the  hearing  of  an  application  by  one 
creditor  in  the  bankruptcy  to  reduce  or  expunge  the 
proof  of  another  creditor,  the  preliminary  objection 
was  taken  that  such  appUoation,  although  made  in 
the  same  of  the  creditor,  was  in  reality  for  the  benefit 
and  on  behalf  of  the  bankrupt. 

Held,  that  the  application  must  be  dismissed«-*jffi0 
parte  Booney,  In  re  TaUerman,  a.Bj>.,  bakxt.  864. 

Baoxivnco  Obdbr— 

32.  Divorce  euit^^  Alimony-^  Judgment  iummone 
^Oommittal-^Debtore  Act,  1869  (32  A  33  Vid.  e. 
62),  s.  5^BankrtiptGy  Ad,  1883,  s.  103,  eub-eedion 
5.— An  order  for  aUmony  pendefie  lite,  and  a  subse- 
quent order  for  permanent  alimony,  were  made  in  the 
Probate^  Divorce,  and  Admiralty  Division.  The  sum 
of  £130  being  due  under  the  orders,  a  Judgment  sum- 
mons in  respeot  thereof  was  issued  by  the  wife. 

Held,  that  a  receiving  order  in  lieu  of  a  committal 
could  not  be  made  by  the  court  against  the  husband 
under  section  103,  sub-section  5,  of  the  Bankruptcy 
Act,  1883,  but  that  the  wife  was  entitled  to  come  to 
the  court  under  section  5  of  the  Debtors  Act,  1869, 
and  that  an  order  directing  payment  by  monthly 
instalments  of  £10  should  be  made.— JSbs  parte  Otway, 
In  re  Otufoy,  a^ji,,  banxt.  698—58  L.  T.  885. 

33.  Husband  and  wife^Joini  pditionr^SepairaU 
receiving  ordere-^Beicieeion^Bahkruptcy  Ad,  1883, 
f.  8,— A  receiviDg  order  WM  made  agAiast  a  husband 
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and  wife  upon  their  joint  petition,  but,  the  oifioial  re- 
ceifer  having  disoorered  that  they  bad  not  traded 
Jointly  or  in  partnership,  the  petition  waa  subseqaently 
amended  to  that  efleot,  and  a  separate  reoei?ing 
order  waa  made  against  each  of  the  debtors.  Ob- 
jection was  taken  by  the  Board  of  Trade  to  the  two 
recel?iDg  orders  being  made  npon  a  Joint  petition,  it 
being  shown  that  the  husband  had  no  assets,  and  had 
acted  only  as  manager  in  the  wife's  baeiness. 

Held,  that  the  official  receifer  had  a  locu$  standi  to 
apply  to  the  court  to  rescind  the  receifing  order 
against  the  husband^  and  that  it  was  the  duty  of  the 
court  to  rescind  the  order. —  Sx  parte  Official  Be^ 
eeiver.  In  re  Bond,  q.b.i>.,  banky.  700. — 21  Q.  B.  D. 
17;  68L.T.  887. 

84.  Stay  of  proeeedingB — Action  after  receiving 
ordef^Bankruptcy  Act,  1883,  se,  9,  10.— On  the 
24th  of  Oetober,  1885»  a  receiving  order  was  made 
against  A.  on  his  own  petition.  B.  afterwards  com- 
menced an  action  against  A.  on  the  balance  of  an 
account. 

Held,  that  the  action  must  be  stayed. — Browne^ 
eomle  ▼.  Fair,  q.bj>.— 58  L.  T.  85. 

TaUSTHB— 

85.  Appointmmt^Ohfectiof^^Board  of  Trade^ 
Bankruptcy  Act,  1883,  s.  21.— A  deed  of  assignment 
was  executed  by  a  debtor  for  the  benefit  of  his 
creditors,  under  which  a  trustee  was  appointed,  who 
dealt  with  the  estate.  A  bankruptcy  petition  was 
afterwards  presented  against  the  debtor,  the  act  of 
bankruptcy  alleged  being  the  execution  of  the  deed, 
and  the  debtor  was  adjudicated  bankrupt.  The 
trustee  under  the  deed  waa  appointed  by  the  creditors 
the  trustee  in  the  bankruptcy,  but  the  appointment 
was  objected  to  by  the  Board  of  Trade,  on  the  ground 
that  his  connection  with  the  bankrupt's  estate  made 
it  difficult  for  him  to  act  with  impartiality  in  the 
interest  of  the  creditors  generally. 

Held,  that  the  objection  was  right,  and  must  be 
sustained.— j5b?  parte  Beard  of  Trade,  In  re  Martin, 
Q.B.D.,  BANXT.  698.— 21  Q.  B.  D.  29 ;  57  L.  J.  Q.  B. 
384;  58L.T.  889. 

36.  A$seti^Oamishee-^ttdge*$  wder  hy  consent^ 
Debtors  Act,  1869,  s.  27.— B.  haying  given  a  consent 
to  judgment  being  signed  against  him  by  0.  &  H., 
judgment  was  signed  by  them,  but  the  consent  was 
not  filed  as  required  by  section  27  of  the  Debtors 
Act,  1869.  T.,  who  was  a  debtor  of  8.,  paid  money 
to  0.  AH.,  under  a  garnishee  order  obtained  under 
the  judgment.  S.  subsequently  became  bankrupt, 
and  his  trustee  in  bankruptcy  applied  to  the  court 
for  an  order  that  0.  &  H.  shoiild  pay  to  him  the  sum 
of  money  so  received  from  Y. 

Held,  that  the  efleot  of  non-oomplianoe  with  the 
requiremente  of  the  section  waa  that  the  money  was 
paid  by  Y.  to  0.  &  H.  to  the  use  of  the  trustee,  who 
was  entitled  to  recover  it  from  them. — Ex  parte 
Brown,  In  re  Smith,  ca.  403—20  Q.  B.  D.  321 ; 
67  L.  J.  Q.  B.  212. 

37.  Aeeete — Married  woman-^Separate  estate — 
Separate  trading— Sdtlemtnt^Life  interest^Married 
Women's  Property  Act,  1882,  s.  1,  suh^seetion  5;  s. 
19.— A  married  woman  who  traded  separately  from 
her  husband  was  adjudicated  bankrupt  in  respect  of 
her  separate  property  pursuant  to  section  1,  sub-sec- 
tion 5,  of  the  Marxled  Women's  Property  Act,  1882. 
Under  her  marriage  settlement  she  waa  entitled  to  a 
life  estate  in  certain  property  for  her  separate  use, 
but  without  any  restraint  on  anticipation. 

Held  (Lord  Esher,  M.B.,  dissenting),  that  the  life 
estate  vested  in  the  trustee  in  bankruptcy,  as  the 
claim  of  the  trustee  did  not  '' interfere  with  or  affect 
the  settlement*'  within  the  meaning  of  section  19  of 
the  llarried  Women's  Property  Act,  1882,  the  trustee 


claiming  under  and  not  against  the  setaeme&t.-£B 
parte  Boyd,  In  re  Armstrong,  ci.  772—81  Q.ED. 
264. 

^  88.  Disclaimer—  Grown  property '^ Basinfki 
Ad,  1883,  ss.  65,  150.— The  provisions  of  aesfa  K 
of  the  Bankruptcy  Act,  1883,  are  bindbig  vpaihe 
Crown,  and  a  trustee  in  bankruptcy  is  entitled eii 
that  section  to  disclaim  a  bankrupt's  ifiterestinpi^ 
eity  held  by  him  from  the  Grown.— £s  porfe  Cos- 
missioners  of  Woods  and  Forests,  In  rt  fAoM, 

Q.B.D.,  BANXT.   735. 

39.  Disclaimer — Lease^^Mortgage—Vtriifig  order- 
Banhruptcy  Ad,  1883,  s.  56. — Leave  haviogbeoi 
given  to  a  trustee  in  bankruptcy  to  disclaim  the  buk- 
rupt*s  interest  in  certain  leases,  it  was  ordflnd,n 
the  application  of  the  landlord,  that,  unless  tbecxiei* 
tor  of  a  mortgagee  by  sub-demise  of  the  bsnknptfi 
interest  should,  within  seven  days,  elect  to  soeeptu 
order  vesting  in  him  the  disclaimed  proper^,  lobjeck 
to  the  same  liabilities  and  obligstions  as  the  baoknft 
was  subject  to  under  the  leases,  he  should  be  a* 
eluded  from  all  interest  in  and  security  npoa  tta 
property. 

Held,  that  the  court  had  power  to  make  the  oida 
on  the  application  of  the  landlord,  and  thai,  labiiet 
to  a  formal  amendment,  the  order  made  was  light- 
Ex  parte  Shilson,  In  re  Oock,  qb.d.,  baitxt.  187- 
20  Q.B.  D.  343;  57  L.  J.  Q.  B.  169;  58L.T.58(. 

40.  Prosecution  of  debtor — Debtor's  ptHtm-' 
Debtors  Ad,  1869,  s.  11,  sub^sedions  13—15;  a  1^ 
Bankruptcy  Ad,  1883,  ss.  149,  163.— The  coort 
cannot  order  the  prosecution  of  a  bankrupt  nndtf 
section  16  of  the  Debtors  Act,  1869,  in  respect  d 
offences  alleged  to  have  been  committed  under  leetiot 
11,  sub-sections  13, 14,  and  15,  of  the  said  Ael  witliii 
four  months  next  before  the  presentation  of  the  beiik- 
ruptcy  petition,  where  such  petition  has  beea  pR* 
seated  by  the  bankrupt  himself. — Ex  parte  Wood,  h 
re  Burden,  q.b.d.,  banxt.  896 — 21  Q.  B.  D  14 

41.  Bemoval— Meeting— Injunetiim-—Juri»didk^ 
Bankruptcy  Ad,  1883,  ss.  65.  72,  83.— SeotioBi  6 
and  72  of  the  Bankruptcy  Act,  1888,  empower  tte 
court  to  restrain  the  oreditors  from  holding  a  aeetiif 
called  to  consider  the  removal  of  the  trastse  d  i 
liquidating  debtor  till  after  the  decision  of  a  qtwlHi 
as  to  expunging  a  creditor's  proof.-^£j0  parte  Ssj^i 
In  re  Mansel,  o.a.— 19  Q.  B.  D.  679 ;  56  L.  J.  a  & 
605. 

42.  TiOe—BelaUonhaek—Oompositian—Aifei^ 
tion—Bankrupt(^  Ad,  1869,  a.  126.— When  tt 
creditors  of  a  debtor  have  resolyed  to  accept  s  e** 
position  under  aeotion  126  of  the  BankraptevM 
1869,  and  the  debtor  is  subsequently  adjodiflitoi* 
bankrupt  under  the  last  clause  of  that  seotioo,  Ikv 
is  no  relation  back  of  the  trustee's  title  to  the  set  <)< 
bankruptcy  committed  by  the  debtor  in  iffiif  ^ 
petition,  so  as  to  invalidate  a  payment  msds  \if^ 
tMtween  the  filing  of  the  petition  and  the  adjudiciti"* 
of  bankruptcy. — Exports McDermott,  InrsMcBmh 
ax.  726. 

See  also  Adminxstratiok,  11,  14  ;  AttacsM0I*'j 
CoxPANT,  7,  13;  Costs,  40;  County  Cotnr,  i,  *J' 
Jnsolvxnct;  Jurisdiction,  4,  4a;  MoBfois^  3; 
Sbttlxxbnt,  20,  21 ;  Solioitob,  1 — 7 ;  Wiu,  Si 

BASTABDY:— 

Affiliation  wrdtrSummons^Sernot^l^  r^ 
of  abode — Bastardy  Law  Amendment  Ad,  1^  P 
A  36  VicL  c  65),  s«  4.— L.  resided  at  Sanhsiy  a^ 
September,  1886,  untQ  the  20th of  April,  19^»^ 
he  went  to  Southampton.  He  returned  toflnWr 
the  14th  of  May,  and  on  the  19th  of  Hsj  ki  «J» 
from  Southampton  to  the  West  Indiaf.   Oi  <ki  '* 
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of  Maj  a  bastardy  sammons  was  left  fox  bim  at  the 
hoase  where  he  bad  resided  at  Sanbnry. 

Held,  that  there  had  been  a  good  oerrlee  at  L.'s 
«'  last  place  of  abode  *'  withla  seotion  4  of  the  Bastardy 
Law  Amendment  Act,  1872.— Jlfljgr.  t.  Lw^  q«b,d,  415 
--58  L.  T.  884. 

See  also  Poob  Law,  1. 
BEEBHOTJSR-^ee  LxonnsD  Hovti*  8. 
BETTINQ.— See  Gbdcxnal  Law,  4. 

BILL  of  EXOHANGE : 

Di$honour  abroad  —  Damaga  —  Intereit  —  Be^ex" 
ehange^BUh  of  Exchange  Ad,  1882  (45  di  46  Vid, 
c  61),  «.  57.^A  bill  of  exchange  drawn  in  Sonth 
Aoitralia,  by  a  banking  company  carrying  on  bnsiness 
in  Sonth  Australia  and  in  England,  for  aoceptanoe  in 
JSogland  by  their  English  branch  bank,  was  dis« 
honoured  when  presented  in  England. 

Held,  on  a  cdaim  by  the  holder  to  proTC  in  the 
winding  np  of  the  company  in  England  for  interest  on 
the  amount  of  the  bill,  at  the  rate  of  ten  per  cent,  (the 
Australian  rate  of  interest),  that  the  daim  for  interest 
uraa  wrong,  and  that  the  only  remedy  of  the  holder 
was  by  way  of  damages  for  the  amount  payable  for 
VC"  ezohange* 

EkD  parte  BoberU,  85  W.  B.  128,  18  Q.  B.  D.  286, 

followed.— -in  re  Oommereial  Bank  of  South  Auetrala, 

OH.D.  KOB.,  J.  550—-36  Oh.  D.  528  ;  57  L.  J.  Ob.  181; 

57  L.  T.  895. 

See  also  Pabtmbbship,  2 ;  Pbinoipal  axd  SubbtTi  2. 

BILL  of  LADING.^See  Shippdco,  1—5,  26. 

BILL  of  SALE  :— 

1,  After-aequired  property  —  BilU  of  Sale  Act, 
1882  (45  S  46  Vict.  e.  43),  es.  4,  5,  9.— By  a  bill  of 
sale  the  grantor  assigned  as  security  for  the  payment 
of  money  the  chattels  specifically  described  in  the 
tchednle  thereto  annexed,  "tcgether  with  all  other 
chattels  and  things  the  property  of  the  mortgagor 
BOW  in  and  about  the  said  premises,  and  also  all 
chattels  and  things  which  may,  at  any  time  during 
the  continuance  of  the  security,  be  in  or  about  the 
same  or  any  other  premises  of  the  mortgagor  to  which 
the  said  chattels  or  things  or  any  part  thereof  may 
haTe  been  remofed,  whether  brought  there  in  sub- 
stitution for,  or  renewal  of,  or  in  addition  to,  the 
chattels  and  things  hereby  assigned." 

Held,  that  the  bill  of  sale  was  Toid  under  section  9 
of  the  Bills  of  Sale  Act,  1882,  as  not  being  in  accord- 
sukce  with  the  form  in  the  schedule. 

The  rule  of  construction  laid  down  in  Ex  parte 
JSian/ord,  84  W.  B.  507,  17  Q.  B.  D.  257,  is  the  test 
of  what  constitutes  substantial  diYergeuce  from  the 
atatutory  form. 

BoherU  t.  BoherU,  82  W.  B.  605, 18  Q.  B.  D.  794, 
disonssed. 

Judgment  of  the  Queen's  Bench  Di? ision  affirmed. — 
JKelly  ▼.  Kellond,  o.a.  363—20  Q.  B.  D.  579;  67 
I^  J.  Q.  B.  330 ;  58  L.  T.  263. 

2.  Assignment  of  other  than  personal  chattels — 
Partial  invaliditif-'Divisibility'- Bills  of  Sale  Act, 
1878  (41  A  42  Vict.  e.  81),  M.  4,  -S-^BilU  of  SaU 
Adf  1882,  s.  9. — A  bill  of  sale  not  made  in  accord- 
ance with  the  statutory  form  purported  to  assign, 
along  with  personal  chattels,  certain  machinery,  being 
property  other  than  personal  chattels. 

Held,  that»  as  the  legal  part  of  the  security  could  be 
seTcred  from  the  illegal,  the  security  was  good  as  to 
ttse  machhiery. 

Davie9  t.  Beee,  84  W.  B.  573,  17  Q.  B.  D.  408, 
distinguished. — Ex  parte  Byrne,  In  re  BurdeU,  c.a. 
345—20  Q.  B.  D.  310 ;  57  L.  J.  Q.  B.  263  ;  58  L.  T. 
7^0. 


8.  QomMinJ^BilU  of  Sale  Ad,  1882,  $.  7.— A  bill 
of  sale  contained  a  cofcnant  that  the  grantor  would 
keep  insured  and  in  repair  the  chattels  assigned, 
provided  that,  if  default  were  made  by  the  grantor, 
the  grantee  might  insure  and  repair  and  enter  for 
that  purpose  on  the  premises  where  the  chattels  were 
stored,  the  expenses  so  ineurred^  with  interest  at  five 
per  cent,  to  be  a  charge  on  the  chattels ;  and  it  was 
further  agreed  that  it  should  be  lawful  for  the  grantee 
to  seiie  upon  the  happening  of  any  of  the  events 
mentioned  in  the  Bills  of  Sale  Act,  1882,  s.  7. 

Held,  that  the  bill  of  sale  was  good.-^Toploy  ?. 
Croebie,  q.b.d.  852—20  Q.  B.  D.  850 ;  57  L.  J.  Q.  B. 
271;  58L.T.  842. 

4.  Covenani-^Batee  and  taxes^Bille  of  Sale  Ad, 
1882,  ss*  7,  9. — A  bill  of  sale  contained  a  covenant 
for  payment  by  the  grantor  of  all  rates,  taze^,  and 
outgoings  in  respect  of  the  promises,  in  default  of 
which  the  grantor  should  pay  the  same  and  charge 
the  amount  to  the  grantor,  and  all  expenses  to 
which  he  might  be  put,  which  sums  should  be 
"  added  to  and  form  part  of"  the  security.  The  biU 
contained  a  power  to  seize  for  the  causes  mentioned  in 
section  7  of  the  Bills  of  Sale  Act,  1882. 

Held,  that  the  bill  of  sale  was  invalid.— ilfocey  v« 
Gilbert,  a.B.D.— 57  L.  J.  Q.  B.  461. 

5.  Covenant  —  B«nU,  rales,  and  taxesSills  of 
Sale  Ad,  1882,  s.  7.— By  a  bill  of  sale  the  mortgagor 
undertook  to  pay  all  rent  and  other  outgoings  of  the 
premises  on  which  the  goods  assigned  might  be.  It 
was  further  provided  that,  in  default  of  such  pay- 
ment within  seven  days  after  it  became  due,  the 
mortgagees  might  pay  any  rent,  rates,  taxes,  and 
outgoings  then  due,  and  that  all  sums  so  paid  by  the 
mortgagees,  with  interest  thereon,  should  be  charged 
upon  the  goods  assigned,  and  be  recoverable  in  the 
same  manner  as  the  principal  moneys  and  interest 
secured  by  the  bill  of  sale. 

Held,  that  the  bill  of  sale  was  void,  as  not  being  tn 
accordance  with  the  form  in  the  schedule  to  the  BUls 
of  Sale  Act,  1882. 

Bianohi  v.  Offord,  17  Q.  B.  D.  484,  85  W.  B.  Dig. 
27,  approved. 

Ooldstrom  v.  Tallerman,  35  W.  B.  68,  18  Q.  B.  D. 
1,  distinguished. — Beal  and  Personal  Advance  Co.  v. 
Clears,  c.a.  256—20  Q.  B.  D.  304;  57  L.  J.  Q.  B. 
164  ;  58  L.  T.  610. 

6.  Inventory^Sehedide^Pidures^  Bills  of  Sale 
Ad,  1882,  s.  4.— A  bill  of  sale  which  purported  to 
assign  pictures  described  them  in  the  schedule  as  so 
many  oil  paintings  and  so  many  water-colours  in  gilt 
frames. 

Held,  that  the  bill  of  sale  was  void  in  respect  of 
the  pictures  for  non-compliance  with  section  4  of  the 
Bills  of  Sale  Act,  1882,  which  requires  that  the 
schedule  shall  contain  *'an  inventory,'*  and  that 
the  chattels  comprised  in  it  shall  be  "specifically 
described." 

Decision  of  the  Queen's  Bench  Division  (85  W.  E. 
761, 19  Q.  B.  D.  276)  afBrmed.- TFitt  v.  Banner,  ca. 
115—20  Q.  B.  D.  114;  57  L.  J.  a  B.  141:  58 
L.  T.  84. 

7.  Pledge^  Construdive  delivery ^BHU  of  Sale  Ad, 
1878,  9S.  8,  4— Bt7/s  of  Sale  Ad,  1882,  ss.  8,  9.— In 
order  to  make  a  valid  pledge,  it  is  not  necessary  for 
delivery  of  possession  to  be  contemporaneous  with  the 
advance  of  the  money,  but  it  is  sufficient  if  the  money 
is  advanced  on  a  contract  that  the  goods  shall  be 
delivered  and  the  goods  are  in  fact  afterwards  handed 
over  under  the  contract.  Until  the  goods  are  so 
handed  over  there  is  no  valid  pledge,  delivery  being 
an  essential  part  of  a  pledge. 

Beeves  v.  Capper,  5  Bing.  K.  0. 186,  followed. 
Where  there  is  a  valid  pledge,  the  BiUs  of  Sale  Acts, 
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1878  and  188S,  ha?o  no  appUoation,  although  a  docn- 
mest  regnlathig  the  rights  of  the  parties  maj  haye 
been  snbseqaantly  exeoated. 

The  handing  over  of  the  key  of  a  warehouse  or  room 
must,  in  order  to  amount  to  oonstniotiTe  delifery  of 
goods  stored  in  the  wazehoose  or  room,  be  made  nnder 
snoh  eircam^taiiQes  that  it  in  fact  passes  fall  oontrol 
o?er  the  goods. 

A.  agreed  to  advanoe  money  to  B.  on  the  seonrity  of 
goods  to  be  deposited  in  a  room  of  which  A.  was  to 
^ave  control,  B.  hired  a  room,  deposited  the  goods 
(n  it»  and  placed  a  key  of  it  at  the  disposal  of  0.,  who 
was  also  employed  by  B.  to  make  a  list  of  the  goods 
in  the  room,  which  list  was  apparently  to  some  extent 
intended  for  the  con?enienoe  or  benefit  of  A.  On  the 
day  the  goods  were  deposited  B.  wrote  to  A.  to  inform 
him  of  the  deposit  and  the  proposed  list»  and  added 
that  0.  *'  has  the  key»  which  I  place  entirely  at  your 
disposal." 

Held,  that  there  was  a  good  constmotiTe  delivery 
of  possession  of  the  goods  to  A.,  notwithstanding 
the  fact  that  B.  snbseqnently  continued  to  haje 
access  to  the  room,  and  exercised  Tarions  acts  of 
control  over  the  goods.  —  EtUan  t.  Tucher^  oh.d. 
XBX.,  J.  762. 

8.  Pnmimry  wOe^OdUaUral  Beeurity^BUh  of 
Sale  Aa,  1882,  s.  9.— The  defendant  ga?e  the 
plaintiffs  a  bill  of  sale  to  secure  the  repayment  of  a 
loan,  with  interest,  and  at  the  same  time  signed  a  pro-* 
missory  note  for  payment  of  the  same  sum  and 
interest  by  similar  instalments  payable  at  the  same 
dates.  The  note  provided  that,  it  any  instalment  was 
unpaid,  the  whole  amount  should  be  payable. 

Held,  that,  though  tiie  bill  of  sale  was  void,  the 
plaintiffs  could  recoTor  on  the  promissory  note.— 
Monetary  Advance  Oo,  t.  OateTf  q.b.d.— 20  Q.  B.  D. 
785;  57  L.  J.  Q.  B.  463. 

9.  PtomUeery  neie^Defeaeanee-^BUU  of  Bale  Ad, 
1878,  s.  10,  »u(H$eeUon  9-^3(0$  of  Bale  Act,  1882,  s. 
8.— -By  a  bill  of  sale  given  as  security  for  an  advance 
the  grantor  covenanted  to  repay  the  principal  sum 
with  interest  by  equal  monthly  instalments  until  the 
whole  sum  adTanced,  together  with  the  interest 
thereon,  should  be  fully  paid.  The  bill  of  sale  was 
drawn  in  accordance  with  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act,  1882,  and  was  duly  registered. 
At  the  same  time,  and  as  part  of  the  same  transaction, 
the  grantor  gave  to  the  grantee  a  separate  promissory 
note  for  the  same  amount  as  that  in  respect  of  which 
the  bill  of  sale  was  given,  payable  by  the  same  instal- 
ments at  the  same  dates,  with  a  stipulation  that  in 
case  of  default  in  payment  of  any  one  instalment  the 
whole  sum  remaining  unpaid  should  become  due  and 
payable. 

Held,  that  the  promissory  note  operated  as  a  defeas- 
ance  of  the  bill  of  sale,  as,  in  the  event  of  the  full 
amount  of  the  promissory  note  becoming  payable 
and  being  paid,  the  bill  of  sale  would  be  defeated ; 
and  that  the  registration  of  the  bill  of  sale  was 
void  under  section  10,  sub-section  3,  of  the  Bills  of 
Sale  Act,  1878,  and  the  bill  of  sale  was  also  void.— 
Counaell  v.  London  and  Westmimter  Loan  and  Dte* 
count  Oo.,  c.A.  53—56  L.  J.  Q.  B.  622. 

10.  Beceipt^Oral  agreement — BilU  of  Bale  Act, 
1878,  s.  4. — By  an  oral  agreement  the  title  to  a  per- 
sonal chattel  was  given  as  security  for  an  advance. 
The  grantor  afterwards  signed  a  receipt,  which  was 
not  intended  to  embody,  and  did  not  embody,  such 
agreement.  The  receipt  was  not  registered  under  the 
BUls  of  Sale  Acts. 

Held,  that  the  Bills  of  Sale  Acts  did  not  apply, 
eince  the  titie  of  the  grantee  to  the  chattel  depended, 
not  on  the  receipt,  but  on  the  oral  agreement.— 
Ntwlove  V.  Bhrewebury,  ck,  835—21  Q*  B.  D.  41. 


11.  Begiitraihnr^AJMaiHi^OamiiMA'^Bfat  tf 
BdU  Ad,  1878,  a.  lO-^BiUeof  BaJie  Ad.\Wk,%,\ 
aii5-S0oMon  4.— The  production*  at  the  hetkriag  o(  • 
interpleader  issue,  of  a  bill  of  sale,  togethst  vtta 
certificate  of  re^tration,  is  no  evidenes  tfaitti 
proper  aifldavit  was  also  filed  in  aooordaaoevtttha 
Bills  of  Sale  Act,  1878,  s.  10,  but  the  proper  oon 
is  to  adjourn  the  hearing  for  the  piodiMiios  41 
evidence,  and  not  hold  the  bill  of  sale  void  mmijn 
this  ground, 

A  bill  of  sale  contained  an  unqualiiled  eovmsitbf 
the  grantor  to  produce  receipts  for  rent,  witbonfi  tti 
addition  of  woj^  corresponding  to  the  words  "  witt* 
out  reasonable  excuse"  in  section  7  of  the  BiOiQi 
Sale  Act,  1882 ;  but  contained  a  proviso  Ost  the 
chattels  assigned  should  not  be  liable  to  sdnre  by  tte 
grantee  for  any  cause  other  than  these  speettsd  fti 
section  7. 

Held,  that  the  insertion  of  the  covenant  did  sot 
render  the  bill  of  sale  void  as  not  being  hi  aosoidmoe 
with  the  form  in  the  schedule  to  the  Bills  of  Sals  Act, 
1882.— 2\»mef  t.  (Mpan,  q.b.d.  278—58  L.  T.  340. 

12.  Begietraiion'^Affldwi^^Omietion^BedtiMt^ 
tion  of  regiiter^BiUe  of  BdU  Adt^  1878,  a  It- 
Under  section  14  of  the  Bills  of  Sale  A0t»  1878,  s 
Judge  has  no  power  to  order  an  affidavit  to  be  iUsd  to 
supply  particulars  inadvertently  omitted  wbsa  tbi 
affidavit  waa  filed,  and  the  power  given  by  seetisa  U 
of  extending  the  time  for  registration  will  aot  te 
exerdsed  after  the  tiOe  to  the  goods  hss  sotasUj 
vested  in  an  execution  creditor  who  has  selied  tlMB. 

Judgment  of  the  Queen's  Bench  Division  (rsportrf 
36  W.  B.  669,  20  Q.  B.  D.  535)  afflrmed.-0fiii  t. 
Oumminget  ojl.  808. 

18.  BegietraHon  —  Oompany^Debeni^ane^Asn^ 
ment  to  iaue^BilU  of  Bale  Ad.  1882,  a.  17.-1 
« debenture"  is  a  document  which  either  onstHOi 
acknowledges  a  debt. 

By  a  memorandum  of  agreement  a  company  «giMi 
to  pay  to  a  person  who  had  advanced  mon^  Id  Iki 
company  the  sum  of  £600,  with  interest,  and  daqii 
csrtain  hereditaments  with  the  repayment  of  tti 
£600  and  interest,  and  further  agreed  witti  tiis  liader 
that  the  company  would,  at  any  Hme  during  ths  sos* 
tinnance  of  the  security,  at  tiie  request  of  the  Issdi^ 
execute  a  legal  mortgage^  and,  further,  to  iase 
debenturea  of  the  company  to  the  extent  of  iNO. 
secured  over  the  capital,  stock,  goods,  chattsi^ai 
efEects  of  the  company,  including  uncalled  osftai 
present  and  future. 

Held,  that  the  agreement  waa  a  debentnre  id 
within  section  17  of  the  BiUs  of  Sale  Act  of  1881 

Edmonde  v.  Blaina  Fumacee  Oo^  35  W.  B.798,  S( 
Oh.  D.  215,  followed.— Ze«y  v.  AhermorrU  SUIted 
Blah  Oo.,  0H.D.  OBI.,  7.  411—37  Gh.  D.  260;  (? 
L.  J.  Oh.  202;  68  L.  T.  218. 

14.  Beg%»tration^Oompany'^DehenUire-'MeH§ilf 
^Fiaivree^BilU  of  Bale  Ad,  1878,  ss.  4,  6,  9- 
BHU  of  Bale  Ad,  1882,  s.  17.— The  effect  of  aeetfoaS 
of  the  Bills  of  Sale  Act,  1878,  is  to  prsfcat  Ihi 
articles  which  by  it  are  excluded  from  the  defliil^ 
of  "trade  machinery"  from  being '^persooal  ehitt* 
for  any  of  the  purposes  of  the  Act,  «nd  thaebn^ 
mortgage  of  them  does  not  require  regististka.  ^^ 

A    coal    and     briokmaking     company   ^^9"^ 
titie  deeds  to  certain  beds  of  coal  aadfhedywft 
bankers,    together    with    a    memoraaduia,   *■■ 
stated  that  the  deposit  was  made  to  sssnn  ts  v 
bankers  "  payment  of  all  sums  of  money  ^^j^ 
are  now,  or  at  any  time  hereafter  migr  be,  iM^^ 
you,  whether  on  current  account  for  prindpsl^i^ 
est,  commission,  and  charges,  or  on  any  otiisrsMii* 
whatsoever."    The  memorandum  contidned  sa^g^ 
ment  to  execute  a  legal  mortgage  of  the  |KP^ 
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when  required)  but  it  did  not  oontaia  anj  aokaow- 
ledgment  of  a  debt,  or  anj  oofenaat  or  sgreement  1^ 
the  company  for  payment. 

SemUe,  that  the  memorandum  was  not  a  **  deben- 
tore  '*  within  the  meaning  of  eeotion  17  of  the  Bills 
of  Sale  Aot»  1883.-*2'op&am  ▼.  OrmMIe  Gkuid  Fire 
Bride  Oo^  oh.i>.  iron.,  j.,  464—87  Oh.  D.  288  ;  57 
li.  J.  Oh.  588;  58  L.  T.  274. 

15.  Begietration^DeBeriptian  of  grankr^BiUi  of 
8dU  Ad,  1878,  a.  10.— The  Ohrfstlan  name  of  the 
grantor  of  a  bill  of  sale  was  wrongly  described  for  the 
purpose  of  ooncealing  the  fact  that  he  had  gi?en  a  bUl 
of  sale. 

Held,  that  the  misdescription  did  not  render  the 
registration  of  the  bill  iniralid. — Downs  t.  iSfalmon, 
Q.BJ).  810—20  Q.  B.  D.  775 ;  57  L.  J.  Q.  B.  454. 

16.  RegiOratioti-^DeMripUon  of  grantor^BnU  of 
^Saie  Adf  1878,  s.  10.— The  grantor  of  a  bill  of  sale 
wme  described  in  the  bill  of  sale  and  in  the  affldaTit 
filed  on  registration  as  "Kendriok  Tomer,  tutor.'* 
His  real  name  was  Frederick  Henry  Turner,  and  he 
wme  a  sohoolmaater. 

Held,  that  the  bill  of  sale  was  Toid.— Zm  t.  Tyler^ 
Q.B.i).--20  Q.  B.  D.  773. 

17.  lUgiOraiion^Mortgage'^Lienr^BilU  of  BaU 
Act,  1878,  M.  4,  h^BilU  of  Bah  Ael,  1882,  $$.  8,  9. 
-*A  banking  company  agreed  to  sell  a  paper  mill  and 
machinery  to  the  L.  Co.  for  £20,000,  payable  by  in- 
atslments.  The  premises  were  to  be  conveyed  on  pay- 
ment of  the  two  first  instalmentf|  the  L.  Oo.  executing 
a  mortgage  for  the  balance,  with  power  to  the  mort- 
gsgees,  if  the  business  of  the  L.  Oo.  should  be  sus- 
pended, to  re-enter  and  take  possession  of  the  premises, 
and  everything  built  or  placed  thereoni  and  not  re- 
qoixing  registration  under  the  Bills  of  Sale  Act,  1878, 
and  to  hold  the  same  for  their  own  use  and  benefit, 
without  prejudioe  to  the  L.  Oo.'s  liability  for  the 
balance  of  the  purchase-money.  The  agreement  was 
not  registered  as  a  bill  of  sale.  Two  instalments  were 
paid,  but  no  oonyeyance  or  mortgage  was  executed. 
The  L.  Go.  took  possession  till  it  was  wound  up,  when 
the  mortgagees  re-entered. 

Held,  (1)  that  the  mortgagees  had  no  lien  for  the 
balance  of  the  purchase-money;  (2)  that  the  agreement 
to  mortgage  did  not  aiZect  any  property  requiring 
registration  under  the  Bills  of  Sale  Acts.— /n  re 
London  and  Lancashire  Paper  Mills  Oo.,  oh.d.  nob., 
/.— 58  L.  T.  798, 

18.  BegistraHon^Morlgage^Maehinertf^Powerof 
saJe^BiUs  of  Bale  Ad,  1878,  m.  3,  5,  l^Oonvey- 
andng  Ad,  1881  (44  A  45  Vid.  c.  41),  a.  6,  sub^ 
eecUon  2 ;  s.  19. — A  mortgagor  by  deed  conveyed, 
**  as  beneficial  owner,"  by  way  of  mortgage,  a  piece  of 
land,  "  with  the  dwdling-house  and  buildings  thereon 
erected,"  to  the  mortgagee  in  fee.  The  mortgage 
deed  provided  that  the  power  of  sale  given  by  section 
19  of  the  Conveyancing  Act,  1881,  was  to  apply,  but 
otherwise  contained  no  express  power  of  sale.    The 

i  buildings  in  part  consisted  of  a  workshop,  in  which 
was  affixed  "  trade  machinery  "  of  the  kind  declared 
by  the  Bills  of  Sale  Act,  1878,  to  be  "personal 
chattels,"    but    tbif     trade     machinery    was    not 

i-aeparately  assigned  or  specially  mentioned  at  all  in 
the  mortgage. 

Held,  that  the  mortgagee  was,  by  the  instrument  of 
mortgage,  entitled  to  the  possession  of  the  trade 
[inachinery  merely  as  part  of  the  freehold,  and  thai  he 
was  not  entitled — either  by  the  terms  of  the  instru- 
Snent  Itself  or  by  the  power  to  sell  **  the  mortgaged 
property  or  any  part  thereof,  either  together  or  in 
iTots,"  conferred  by  section  19  of  the  Conveyancing 
[Act,  1881— to  seize,  sever,  or  sell  the  trade  machinery 
■apart  from  the  land^  and  therefore  that  the  instru- 
'ment  was  not,  within  the  meaning  of  the  Bills  of 


Sale  Act,  1878,  a  bill  of  sale  as  regards  the  trade 
machinery,  and  did  not  require  to  be  registered. 

Svt  pake  Daglish,  21  W.  B.  893,  L.  B.  8  Oh.  App. 
1072,  distinguished. 

JEa  parte  Barclay,  22  W.  B.  608,  L.  E.  9  Oh.  App. 
576,  and  Mather  v.  ^ossTi  4  W.  B.  887,  2  K.  ft  J., 
586,  approved. 

Decision  of  Bristowe,  Y.O.,  afflfmed.— BoloAslor  v. 
Yates,  a.k.  563—38  Ob.  D.  112 ;  57  L.  J.  Oh.  697. 

19.  Begistration^Bak  of  goods^Eniry  in  aue^ 
Ooneer^s  hoob-^BtattOe  of  Frauds  (29  Oar.  2,  e.  8),  s. 
17—^021  of  Baie  Aot^  1878,  as.  4,  8.— It  a  opntract 
for  sale  of  goods  within  the  Statute  of  Frauds  is  valid 
only  by  a  memorandum  in  writing,  such  memo- 
randum Is  an  assurance  of  personal  chattels  within 
the  Bills  of  Sale  Act,  1878. 

W.  bought  a  stack  of  hi^  at  a  sale  by  auction.  The 
auctioneer's  derk  signed  A.'8  name  as  purchaser  in 
the  auctioneer's  book,  which  was  signed  by  the  aao- 
tioneer,  and  specified  the  lot  and  the  price,  with  a 
copy  of  the  conditions  of  sale.  No  part  of  the  price 
was  paid,  one  of  the  conditions  of  sale  giving  the 
purchaser  six  months'  credit,  and  the  hay  remained  in 
the  apparent  possession  of  the  vendor.  The  entry  in 
the  auctioneer's  book  was  not  registered  as  a  bill  of 
sale,  and  the  hay  was  seised  in  exeontlon  by  e  judg- 
ment creditor  of  the  vendor. 

Held,  that  the  memorandum  in  the  anotktaeer^s 
book  was  within  the  Bills  of  Sale  Act,  1878,  and 
was  void  for  want  of  regiitration. — Evans  v.  Boberts, 
OH.D.  XAT,  J.— 86  Oh.  D.  196  ;  56  L.  J.  Oh.  952. 

See  also  BszTPiira,  22 ;  Tunzdai),  Law  of* 

BOND:— 

Assignment-^Wm^E^itaUe  Z^.— A  bond  by  A. 
in  favour  of  B.  was,  by  a  settlement  of  the  same 
date,  settled  by  B.  upon  certain  trusts.  A.,  by  his 
will,  charged  his  real  and  personal  estate  with  the 
bond. 

Held,  that  an  assignee  of  the  bond  was  entitled  to 
an  equitable  lien  on  A.'s  real  estate  for  the  debt  and 
interest-WfisMos  v.  Foohs,  0R.i).  orx.,  y.— 47  L.  T. 
868. 

See  also  LrTXTKonoN,  1. 
BBIDGE  :— See  Hiohwat,  1 ;  Bazlwat,  2. 

BUILDING  SOOIBTY  :— 

1.  Arbitration'^ Stay  of  proeeedings^Dispute--' 
Building  Societies  Ad,  1884  (47  <ft  48  Vid.  o.  41),  «. 
2.— ^A  building  society  sued  the  directors  and  secre- 
tary to  recover  money  received  by  them  in  their 
fiduciary  capacity.  The  rules  of  the  society  prorided 
for  reference  to  arbitration  of  any  '<  dispute  arising 
between  the  society  and  any  members." 

Held,  that  the  plaintifb  were  not  bound  to  proceed 
to  arbitration,  and  that  the  action  ought  not  to  be 
stayed. — ilfunio^poZ  Permanent  Building  Booidy  v. 
Bichards,  or.d.  sn.,  j,— 53  L.  T.  931. 

la.  Arbitration — Dispute^Withdrawing  rMm^er 
--Bunding  Boddies  Ad,  1874  (37  A  38  Vict  c.  42), 
s.  dir^Building  Boddies  Act,  1884,  s.  2.— The  rules 
of  a  building  society  prorided  that  a  member  might, 
by  notice  in  writing,  withdraw,  and  be  entitled, 
"provided  there  shall  be  sufAoieut  funds  available,"  to 
receive  within  the  month  after  the  notice,  or  earlier 
if  the  directors  should  think  fit^  the  subscriptions  paid 
on  bis  shares,  also  that  the  directors  should  have  power 
to  determine  all  matters  of  dispute  between  the  society 
and  any  member,  and  that,  if  the  member  should  be 
dissati^ed  with  their  decirion,  the  matter  should  be 
referred  to  arbitration.  W.,  a  member  of  the  society, 
gave  notice  of  withdrawal.  The  society  declined  to 
pay  back  fai3  subscriptions  on  the  ground  that  they 
had  not  enough  funds  in  hands,  which  W.  denied. 
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Held,  that  the  dlsputQ  must  be  referred  to  arbitra* 

tiOD. 

Pedsioii  of  Kortb,  J.,  afarmed.— TFaZ^er  t.  Oeneral 
liuiual  Building  Society,  o.a.— 36  Cb.  D.  777 ;  57 
L.  T,  674, 

9.  Uitri  ^fixea—^  Borrowing  —  OtnnpromiM — E$' 
toppel, — ^W.  lent  money  to  a  building  society,  whioh 
had  no  borrowing  powers,  on  the  promissory  notes  of 
the  directors.  His  repre8entati?e  demanded  repay- 
ment of  the  amount,  but  eventually  agreed  to  refrain 
from  proceedings,  the  directors  giving  him  a  loan 
certiflMte  under  seal  of  the  society  for  the  sum  ad- 
vanced. After  the  loan  and  before  the  demand  for 
repayment  the  society  obtained  borrowing  powers. 
The  society  was  wound  up,  and  tbe  Tepresentative  of 
W.  claimed  to  rank  as  a  creditor  against  the  assets  of 
the  society. 

Held,  that  the  society  was  not  estopped  from  dis- 
puting the  claim;  that  no  compromise  had  been 
established;  that  the  transaction  with  the  repre- 
sentative of  W.,  being  in  fact  an  advance  to  pay  off 
an  invalid  claim,  was  illegal;  and  that  W.'s  claim 
must  be  disallowed.— -Jn  re  Sheffield  Permanent 
Building  Sodetj/f  Ex  parte  Wateon,  q.b.d.  829—21 
a  B.  D.  301. 

8.  Ultr^  yiiee^Borrowing'^Bqpayment  to  trustees. 
—The  rules  of  a  building  society  provided  that  when 
£100  for  every  share,  with  all  costs  and  other  expenses, 
should  have  been  fully  paid,  the  society  was  to  be 
terminated,  and  the  trustees  were  to  indorse  a  receipt 
on  the  mortgage  deeds^  and  deliver  them  to  the  mem- 
bers. Oertain  advanced  members  sued  the  trustees,  to 
redeem  their  mortgages,  on  the  ground  that  their 
monthly  instalments  had  all  been  paid,  all  unadvanoed 
members  had  been  paid,  there  was  no  valid  subsisting 
debt  or  liability,  and  the  society  had  terminated. 
There  was  no  power  for  the  trustees  to  borrow,  but 
the  defendants,  with  the  assent  of  the  plaintifCs  and 
other  members  of  the  society,  borrowed  money  for  the 
purposes  of  the  society. 

Held,  that  if  any  officer  of  the  society  had  made 
any  payments  for  which  the  society  was  liable,  there 
not  being  any  money  of  tbe  society  out  of  wbioh  the 
payments  could  be  made,  he  was  entitled  to  stand  in 
the  place  of  the  payee,  and  to  make  a  claim  on  the 
society  in  respect  of  his  payments.— Oilmen  v.  Roberts, 
0H,D.  XAT,  J.— 57  L.  T.  81. 

4.  TJltril  vires  —  Mortgage --Assignment  to  third 
parties— Building  Societies  Act,  1874,  s.  13.— It  is 
not  tdtrd  vires  for  a  building  society  to  assign  a  mort- 
gage to  a  person  other  than  the  mortgagor. — Ulster 
Building  Society  v.  Qlenton,  uj.  (Ir.)— 21  L.  R.  Ir. 
124. 

6.  Winding  tip  —  Appeal  —  Ineorporaiion  c^fter 
ordm^BuOding  SocieUss  Ad,  1874,  ss.  4,  32.— An 
order  was  made  in  the  Lancaster  Palatine  Oourt  for 
the  compulsory  winding  up  of  an  unincorporated 
building  society,  and  notice  of  appeal  was  given. 
After  the  notice  of  appeal  the  society  was  incorporated. 

Held,  that  the  Oourt  of  Appeal  had  no  jurisdiction 
to  hear  the  appeal.— in  re  Old  Swan  and  West  Derby 
Benefit  Building  Society,  Ex  parie  Evatt,  c.a.— 57 
L.  T.  381. 

0.  Withdrawal  of  deposit-^IHvidend.^The  plain- 
tiff was  the  holder  of  £260  paid-np  shares  in  a 
building  society,  and  in  March,  1887,  he  withdrew 
half  that  amount.  On  tbe  15th  of  July,  1887,  the 
directors  apportioned  to  the  paid-up  shares  an 
interim  dividend  of  five  per  cent,  per  annum  for  tbe 
half-year  endiog  on  tbe  30th  of  June,  but  refused  to 
pay  any  iniereet  on  the  amount  withdrawn  by  the 
plaintiff. 

Held,  that  the  defendant  waa  entitled  to  a  dividend 
on  the  £125  withdrawn  from  the  date  of  the  last 


dividend  to  the  date  of  the  withdzaml.— i^errott  t. 
London  Scottish  Permanent  Budding  8o(%,  q.ij.-. 
69  L.  T.  31. 

BURIAL  ACTS  :— 

Burial  board — Rules — Grant  of  jrow— Bwtf 
Ad,  1852  (15  di  16  Vid.  c.  85),  ss.  S3. 3a-M 
Act,  1853  (16  A  17  VieL  c  134),  a.  7.-A  hori 
board  granted  to  the  plaintiff  "  the  exdnslTe  n^of 
burial  in  perpetuity "  in  a  oertain  giave  in  tti 
cemetery,  and  permitted  him  to  eiect  a  gnwin 
thereon.  The  plaintiff  having  placed  on  the  gmi 
small  stand  with  flowers  on  it,  covered  b;  a  |^ 
shade  and  wire  frame, 

Held,  that,  under  section  33  of  the  Burial  Act,  1851, 
the  plaintiff  was  not  entitled  to  place  these  ttisgi 
upon  the  grave,  and  that  the  burial  hoaid  M 
remove  them  under  the  general  power  of  contadora 
the  cemetery  vested  in  them  by  section  38. 

Judgment  of  the  Queen's  Bench  Dinsion  (lepoited 
36  Vr.  R.  159)  affirmed.— Zanoaslsr  burial  Bwi  t. 
MeGough,  ca.  822—21  a  B.  D.  323. 

BYE -LAW.— See  Canada,  Law  of,  2;  Local  Gonis» 
MSNT,  2 — 4 ;  Nbw  South  Wales,  Law  op,  3. 

0ALL8. — See  Baiouiuptcy,  17  ;  Ooxfant,  1,  2. 

CANADA,  LAW  of  :— 

1.  Quebec  Oivil  Code  of  Proeedure^Artide  W- 
Trustee— Right  of  adionSale  of  Xoiid.— ArtideH 
of  the  Quebec  Civil  Code  of  Procedure,  which  pravidB 
that  no  person  can  use  the  name  of  another  to  pkid 
except  the  Crown  through  its  recognised  ofllooi^  > 
applicable  to  agents  who  are  authorieed  to  set  te 
others,  and  have  no  estate  in  the  subject  of  the  tnA 
and  not  to  trustees  in  whom  property  is  vested  for  to 
benefit  of  third  parties. 

Upon  a  composition  under  the  Canadian  IukM 
Act  real  estate  was  vested  in  trnstees,  with  a  p^ 
of  sale  in  certain  contingencies  which  happened.  ^ 
trustees  sold  part  of  the  estate  to  A.,  who  ttSM  tD?9 
the  purchase-money. 

Held,  that  tbe  trustees  oould  sue  in  their  «■> 
names  for  the  unpaid  purchase-money.— iMpst** 
Beynar,  p,c.— 13  App.  120 ;  57  L.  J.  P.  0.  28. 

2.  Railway  company — Bye^law — OnUxrw  Ba^ 
Acts  (34  Vid.  c.  48,  ss.  2--6;  37  Vict.  c.  43,ii.4^ 
16).— A  bye-law  providing  a  bonus  for  a  railway  «** 
pany  incorporated  under  the  Ontario  Railway  AdM 
valid.— G^ranti  Junction  and  Midland  RaUwmf  M 
Canada  v.  Peterborough  Oorporatton,  r.c.— 13^ 
136. 

3.  Railway  oompany-^Commenoement  of  ft8^ 
Deposit  of  plans-^GompenscUion. — ^A  railway** 
pany  in  Canada  cannot  commence  its  worki  ^ 
first  depositing  a  plan  or  book  of  reference  icM* 
any  alterations  required  by  the  Railway  Ooiirf*| 
and  the  payment  of  compensation  by  the  <""^^ 
a  condition  precedent  to  their  intenuptioB  «^ 
possession  of  land.— ParWoZe  Corporation  t.  m 
P.O.— 12  App.  602  ;  56  L.  J.  P.  a  66  ;  57  L.  T.» 

4.  Railway  company  —  Judgment  —  Sxift^ 
flfaZs.— Bythe  law  of  Canada  a  railway,  or  pjtfl^ 
railway,  may  be   sold  at  the  suit  of  a  fdT^ 
cTo^UiT.'^Be^fidd  t.  Wickham  Corperatiet, 
13  App.  467  ;  58  L.  T.  455. 

5. 
Liability  uj   *ru?M|/ c?oc. — a  uvu«cu  «*  ^ —   ^ 
company  in  trust  is  not  a  mandaiaire  pril^^^^ 


fA^ 


Trustee-^Company-'Shairee^Ndiee  ef  ftrs*- 
Jity  of  transferee.—A  holder  of  atam  » ■ 
uuEU|»any  in  trust  is  not  a  mandaiaire  pr^^"^ 
holds  subject  to  a  prior  title,  and  a  *"o^?*  T 
such  a  holder   is    bound    to    inqnire  ^^^^ 
transfer  is  authorised  by  the  trust.— Bwwv*^ 
treal  v.  Sweeney,  p.c- 12  App.  617;  btUl^- 
79. 
6.  Ulti4  vif  es— ^eventte— Taas  on  baab  ^  •^ 
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cnct  eampaniei^Briiiih  North  America  Ad,  1867 
(80  <ft  31  Via.  €.  3),  ii.  91,  92.— A  pio?iiici«l  tUtiitQ 
impoiiBg  direct  Uxu  on  tenkt  and  Imurtooe  eom- 
f$nUp,  ▼arming  in  ptoportion  to  tbdr  paid*up  caplul 
and  their  munbcr  of  oiBoea  in  tha  pro? inca,  it  not 
trOra  vim.  ^  Batik  c/  Tcrcnio  t.  Lamhe^  Nt^th 
BrUish  MtrtaniiU  Inmrafm  Oo.  ▼•  Zamif,  r.a— 12 
Apr.  673;  56  L.  J.  P.  0.87. 

OAKALwSaa  Hiohwat*  S;  Hutiko;  WatiRi  1. 

GAPE  of  GOOD  HOPE»  LAW  of  :— 

1.  Banher^Bdum  of  noU^^Ad  6  of  1864,  m.  6, 
9.-»UDd6r  Motion  6  of  Aet  6  of  1864  a  return  of  tha 
note  8  of  a  hank  in  clrenlation  or  outitandiog  nead 
not  include  bank  notaa  in  tha  poaaeiaion  of  tha  bead 
olBoa  or  tba  branoh  offloaa  of  tha  bank.— ^anA  of 
Africa  t.  Cape  Colonial  Ooffemmmi^  r.o. — 13  App. 
S15  ;  57  L«  J.  P.  0.  66;  38  L.  T.  4S7. 

S.  Bamtm^IMch  2au^— Fldai-oommlaanm— Com- 
promiH  hy  iWr— 7f0mf.— A.,  nndar  bar  fat^ar'a  ^11 
on  attaining  tba  aga  of  twantj -flft,  took  tha  raaidaa 
of  bit  aetata  anbjact  to  a  conditional  fidd'^MnmUmm. 
Tbara  waa  no  (Mquaet  to  tba  axaontora,  and  A.  waa 
not  debarred  from  inhaiitanea  aa  hate  bj  birth,  and  at 
twastj-ilfa  aa  hair  burdened  with  a  fidei-<ommiuum 
A*  coBpromited  with  the  exeontora  all  bar  daima 
nriaing  oat  of  tba  adminiatration  of  tha  estate,  bot  tha 
compromlte  did  notin?olfe  anj  alienation  of  propattj. 

Held,  that  A.'a  infant  obildran  ware  bound  bj  the 
aaatpromiae.— />0  ifonl^orf  ▼•  Brotn^  r.a-*13  App. 
140;  67  L.  J.  P.  0.  47. 

OAltGO.— See  DiiaoBt,  6,  7;  EatopriL,  7;  Mauvi 
IvscBAKoi,  6 ;  Shippimo,  6. 

OKRTIORABI :-' 
'  Maynr's  Court — Bnnowd  ofadion^-^Mayot'e  Court 
Ad,  1857  (20  A  91  Fid.  c  chii.)  i.  17.— By  tcction 
17  of  the  Hayor'a  Ooutt  Act,  1867,  no  eaute  depend- 
ing in  the  Mayor'a  Oourt  ahall  be  removed  before 
Judgmeot  thrreia  into  anj  tuperior  oourt  unlett  the 
writ  reooeing  auch  oaute  tball  bate  been  lodged  with 
the  proper  oiBoer  cf  the  court  within  one  month  after 
fha  terviee  of  the  plaint,  or  unlett  auoh  writ  ahatt  have 
been  lodged  with  tuch  officer  before  tnob  action  ahtU 
have  been  entered  for  trial. 

.  More  than  a  month  after  the  terTice  of  the  plaint, 
but  before  the  action  wat  entered  for  trial,  applioa- 
tion  waa  made  for  a  writ  of  oerf^braH  to  remove  an 
action  from  the  Major't  C^urt  to  the  Uigh  Oouit. 

Held,  that  the  appUoatlon  waa  in  time.— Aim  v. 
Rmiih,  aA.  SSO-^^SO  Q.  B,  D.  643 ;  57  L.  J.  Q.  B.  336  ; 
98  I.  T.  60;. 

Bee  alto  OonoiraB,  9 ;  Covmtt  OotuT,  16 ;  Cuxxixal 
Law,  6. 

CHABGING  OBD£B.*-*S.*e  PaAcrioi,  13, 47 ;  Solioitob» 
1—8. 

CHARIIT:— 

1.  Advowion^Oity  of  London  Parochial  Charitia 
Ad,  1883  (46  A  47  fid,  e.  36).  «i.  6,  10.— An  impro- 
priate rectory  wat  granted  bj  the  Grown  in  1589  to 
tratteet  for  a  patiah,  the  purcbata* money  being  paid 
by  the  paritb.  The  property  wat  conveyed  from  time 
to  time  to  new  trutteea  for  the  beneilt  of  the  taid 
paritb,  and  the  vicar  waa  choten  by  the  parithionert. 
The  Cbaiity  Committionert  included  the  advowton  in 
the  tcbedule  of  ecdetiaitical  charity  property  under 
the  City  of  London  Parochial  CbaTitiet  Act,  1883,  and 
the  paHfllionert  pretentcd  a  petition  aekiog  that  it 
might  be  removed  froih  the  tcheddle,  on  the  ground 
that  it  wat  not  *'  cbaiity  property.*' 

Held,  that  an  advowton  it  not  an  tiception  to  tba 
getaral  law  aa  to  ohai  liable  truitp,  and  that  the  ad- 
wawfOD  waa  "  charity  prr^petty."/—/A  re  SU  Bttphm, 


CtUman-drtd,  In  re  BL  Mary,  Aldertnahbury,  ok.d. 
XAT,  J.  837. 

2.  Church  -—  "  Biparaticni  and  omamenU  "  — 
5f If e.— The  objectt  to  wbiob  the  fundt  of  a  charity 
were  applicable  were  *Uhe  reparationa,  omamante, 
and  other  neoettary  ooeationa  of  the  paritb  ohnrch 
of  Stoke  Kewingtott."  A  new  paritb  church  had 
been  erected  by  voluntary  oontributiona  and  tubtti- 
tutcd  for  the  old  one,  under  8  &  9  Viet  c.  70, ».  1, 
and  the  f unda  were  inaufflcient  for  the  ereotion  of  a 
apfre  which  formed  part  of  the  dealgn. 

Held,  that  the  erection  of  the  apire  fell  within  the 
objeota  of  the  oharity ;  and  that  the  talariea  of  par* 
tone  employed  in  the  ohurob,  ezoept  tuoh  aa  were 
concerned  with  the  maintenanoe  of  the  fabric  of  the 
.  church,  could  not  be  paid  oiit  of  the  charitable  funda. 
— /n  re  Palatine  Edate  Charity,  ok.d.  tri ,  i.  732— 
58  L.  T.  925. 

See  alab  AnmrarRATioir,  16;  Coxxov ;  Ixooica  Tax, 
6a ;  JumitDioTzox,  9  i  LAirna  OLAvaia  OoxaoLioATioir 
Aor,  4 1  Wzu.,  97, 40. 

GHABTEB.PABTY.^See  SHippnro,  90,  93. 

0B03B  IN  ACTION'^a^  Gipt,  1 ;  HuaaAire  Aim 
Wipf ,  9,  3. 

OITT  of  LONDOV  PABOOHUL  OflABITUBS  AOP.— 
See  OnAmiTT,  1. 

COAL  M1NE3  BEGULATION  AOr.— See  MAsra a  avb 
SaavAHT,  6,  7. 

OODIOIL.— See  Will,  5,  44,  60. 

COLLISION.— See  Coara,  35;  Ck>uxfTT  Court,  10. 11 ; 
Daxaobc,  6—8;  EtroppiL,  7;  Shipping,  4»  7-« 
19,33. 

COMMISSION. -See  EviDmroa,  7,  8;  Hobtoaob,  13. 

COMMON  :— 

/aeZofttfe— ilZMmenfi  — Tur/  eommoji  —  iWaol^ 
Ad^Charitable  fratf.— By  a  looal  Inelotnra  Act 
commiationera  were  required  to  allot  to  the  lordt  of 
the  manort,  **in  truat  for  the  oooupiera  for  the  time 
being  of  all  tuch  cottaget  and  tenementa  oontalning 
lata  than  one  aere  each  aa  were  ereoted  on  ancient 
titet  or  have  now  been  ereoted  more  than  fourteen 
yorirt,  in  lieu  of  their  righta  or  pretended  rlghta  of 
cutting  turvet,"  ao  much  of  the  watte  grounda  aa  tha 
committionert  thould  think  proper  for  a  turf  common, 
to  be  managed  and  the  turf  aridng  therefrom  to  be 
taken  and  uaed  by  the  oooupiera  of  auch  oottagaa  in 
auoh  manner  aa  the  lordt  of  the  manora  and  tha 
churohwardena  and>  ovarfaera  of  the  poor  aetbig 
within  each  manor  abould  appoint.  In  puiauance  of 
the  Act  the  commiationera  allotted  land  for  a  turf 
common.  A  portion  of  the  laud  waa  taken  by  a  rail- 
way company,  and  the  purobate-money  waa  paid  into 
oourt. 

Held,  (1)  that  the  lord  of  the  manor  waa  entitled  to 
ao  much  of  the  fund  in  oourt  aa  repraaented  the  value 
of  the  aoil  of  the  land  taken  by  the  railway  com- 
pany ;  (9}  that  the  tmtt  waa  for  tha  benefit  of  the 
oocuplert  for  the  time  being  of  the  oottagaa,  and  not 
a  trutt  for  the  owneia,  who  were  only  enUtied  to  the 
addition  to  ibe  value  of  the  ooeupation  eauaed  by  the 
gift  of  the  right  to  the  oooupiera;  (3)  that  the  truat 
in  favour  of  the  oooupiera  waa  a  charitable  and  not  a 
private  trutt. 

Decition  of  Stirling,  J.  r35  W.  B.  583,  35  Ch«  B. 
355),  reverted.— Zn  re  OhridGhureh  Indoiure  Act» 
O.A.— 57  L.  J.  Ob.  664;  68  L.  T.  897. 

COMPANY:— 


CalU"* 
]. 
.artiolci 


i^oryWf«fi-»l)<ffelof— Alop|M{-*Jfifir0iei--Tha 
ui  of  i^cdation  fit  a  nompany  piotldad  that  thaia 


31 


Ctmpaiiy* 


DIGEST. 


abould  ba  not  lesi  than  three  direoton  nor  more  than 
MTen,  wbo  were  to  htte  power  to  make  oalli.  Any 
cainal  Taoanojr  on  the  board  was  to  be  ftUed  up  bj  the 
directora,  and  any  member  whoae  ahares  had  been 
declared  forfeited  waa  to  be  liable  for  all  calls  pre- 
Tionaly  owing,  with  intereit.  A.  waa  a  shareholder 
and  director.  On  the  7th  of  Kovembar,  1882,  the 
direetors  made  a  call  of  iSl  per  ahare»  payable  on  the 
1st  of  December.  Some  of  the  directors  resigned,  and 
on  the  19th  of  December  only  A.  and  one  other 
director  were  lef  ^.  On  that  day  the  directors  elected 
three  more  directors,  and  the  fl?e  directors  passed  a 
resolution  that  all  shareholders  who  did  not  pay  the 
call  by  the  Slat  of  De.cember  should  forfeit  their  shares. 
The  board  made  a- second  call,  payable  on  the  20th  of 
January,  1888.  At  a  meeting  of  the  flfe  directors,  A. 
being  in  the  chair,  it  waa  resoWed  that  the  shares  on 
which  the  first  call  had  not  been  paid  should  be  for- 
feited. The  defendant  had  not  paid  the  call. 
'  Held,'  that,  though  the  resolution  declaring  a  for- 
feiture of  aharea  waa  iuTalid,  A.  was  estopped  from 
disputing  hia  liability ;  and  that  he  waa  Uable  for  the 
firtt  call  with  interest,  and  for  the  second  call  without 
intereat.'— ^aure  EteiMe  Aceumulator  Co  ▼.  PhilU' 
|»9ff,  «•&».— 68  I4  T.  625. 

2.  For/iifure^^  MiirepretiniaUan^'  Infundion.'^ 
A  ifcaiiboMer  bsfing  eommenoed  an  action  agaiaafc 
a  company  for  reaoiasion  of  hia  share  contract,  on  the 
ground  of  misrepresentation,  paid  into  court  the  anm 
demanded  for  unpaid  calls,  and  moved  to  restrain  the 
company  from  declaring  the  aharea  forfeited. 

The  court  diimiaaed  the  motion  with  costs,  holding 
that  the  proper  oonrae  waa  for  the  plsintiil  to  pay 
the  money  to  the  company  without  prejudice  to  any 
question. — Bipley  ▼•  Paper  BoUli  Co.,  oh.d.  ohi.,  j. — 
67  L.  J.  Ob.  827. 

Oafital— 

8.  Diiirihuiian  —  Paid-up  stock  —  ParUy^paid 
sAorei.^-The  capital  of  a  railway  company  com- 
prised stock  ooDsiating  of  £20  aharea  which  had  been 
fully  paid  up,  and  of  £20  shares  upon  which  £6  only 
had  been  paid.  The  eompany  had,  under  the  Act 
incorporatisg  it»  power  to  call  up  the  amount  unpaid 
on  the  sbarea,  but  had  never  done  sob  The  Ctovcm- 
ment  of  India  purohaaed  the  undertaking  of  the 
eompany  mder  statutory  pro?isiona,  and  an  notion 
was  bxonght  to  deteimlne  the  mannar  in  wbioh  the 
purohas^monay  waa  to  ba  distributed  amongst  the 
stookholdera  and  ahaiaholdera  respectlTely.  Dividends 
were  payable  to  the  shareholdert  in  aocordanoe  with 
the  provisions  of  the  120th  section  of  the  Oompanies 
GUnses  OonsoUdation  Aot,  1846,  which  was  incor- 
porated in  the  Acta  governing  the  oompany. 

Held,  that  the  holders  of  partly»paid  sbavsa  and 
holders  of  atook  ware  antitlad  to  have  the  pnxohaae- 
money  divided  between  them  rateably  in  proportion  to 
the  amounta  paid  by  them  respsotively,  so  that  each 
holdef  of  £20  atock  would  receive  four  timea  aa  much 
aa  each  holder  of  a  £20  ahare  on  which  £5  had  been 
paid. 

8om$i  V.  OurrU,  1  E.  ft  J.  605,  oonsidered. 

Decision  of  Eekewiob,  J.  (85  W.  B.  516),  afarmed. 
'^Shoppard  v.  Scindi^  Putrfaub^  and  Dtlhi  rtaiU 
waM  60.,  CA.  1—56  L.  4.  Ch.  866 ;  57  L.  T.  585. 

4.  DiiMhdhn '^  Surplus '^  Preference  shares'-^ 
Oompanies  Ad,  1862  (25  «fe  26  Fief .  c.  89),  $s.  109, 
188,  suh'Sedions  1,  9. — Section  183,  sub-section  1, 
of  the  Oompanies  Act,  1862,  must  be  construed 
together  with  section  109,  and  therefore  the  meaning 
to  be  attributed  to  section  138,  sub-section  1,  is  not' 
that  the  surplus  assets  are  divisible  per  share,  but 
that  the  liquidator  under  that  section,  or  the  oonrt 
iinder  section  109,  ia  to  divide  the  surplus  assets 
among  the  parties  entitled  thereto^ 


The  articles  of  a  company  Incorporatsdimdatbs 
Act  of  1862  provided  that   new  capitsl  migbt  be 
created  by  the  issue  of  new  shares  earryfaig  wh 
preferential  right  to  dividend,  or  such  priori^  is  fti 
distribution  of  assets,  or  subject  to  suoh  portpne- 
mentof  dividend,  or  In  the  diatrtbutionof  aaa^n 
the  company  might  by  epedal  reaolution  direst,kt 
'*  save  aa  specified  in  any  suoh   resolutlDn,  all  m 
capital  shall  be  subject  to  the  same  protisioDs  bd 
respects  as  if  it  had  been  part  of  the  original  espitel'' ; 
and  that  the  net  profits  of  each  year  should  bdo^ 
to  the  holders  of  shares,  and  be  divided  pro  roii  npn 
the  whole  paid-up  share  capital  of  the  oompa&7i  lai 
that  a  dividend  might  be  declared  payable  thsrsoutos 
the  shares   in  proportion  to  the   amounts  psid  ip 
thereon.    New  capital  was  created  by  ths  oompn^ 
by  the  Issue  of  new  preference  eharee,  entitliDg  tbe 
holders  thereof  «*  to  a  dividend  after  tiie  rats  of  In 
per  cent  per  annum  upon  the  amount  lor  tbs  tim 
being  called  up   thereon,  and  taking  pieesdc&oe  of 
.    •    •    •    all  dividends  and  daima  of  the  h<ddsD  of 
ordinary  aharea  in  the  company,"  bnt  the  compaaj  did 
not  exercise,  in  respect  of  the  new  shares,  say  of  tbs 
other  powers  given  to  it  by  the  articles.    £seh  pnfsc* 
ence  share   so  issued  was  of  £10,  and  ths  whols 
amount    on     eaoh    preference     ehaxe    had    bsea 
paid  up ;  each  ordinary  ahare  waa  alao  of  £10,  bsi 
only  £8  109.  thereon  had  been  paid  up  whsa  the 
eoinpany  waa  wound  up.    The  whole  undertaUsg  of 
the  company  was  aold  under  tiie  provisions  of  sn  Aet 
of   Parliament,   and   the   oompaay   waa  womid  ip 
voluntarily.      The    purohaae-money    paid   lor  lh« 
undertaking  of  the  company  gave  a  large  soipisi 
after   payment  of   all   UabOitiea    of  the  compsnj, 
and  after  the  return  of  thehr  capital  to  the  siis» 
holders. 

Held,  on  a  summons  taken  out  by  the  liquidsls^ 
that  thia  aurplua  waa  to  be  divided  among  all  lb 
preference  and  ordinary  shareholders  in  proportioali 
the  sums  paid  upon  their  shares^  and  not  accordiivb 
profits. 

Sheppard  v.  Mnds,  Punfavh,  and  DsOd  Mmi 
Co.f  86  W.  B.  1,  disouased. 

Decision  of  North,  J.,  afarmed.— /»  re  Bridgsmir 
NawigaUan  O0.9  cju  769—58  L.  T.  866. 

5.  Bedudion^Vltikiism^lssmsa/sharessidisomi 
-^OompanUs  Ad,  1862,  a.  161— Oompofiief  Jcf,  l«n 
(40  <ft  41  Fffof.  0.  26),  sf.  8,4.— In  puisuaasssfi 
special  reaolution  paaaed  by  a  oompany  in  liqoidsthi 
the  liquidator  agre«d  to  aell  the  property  of  thscy 
pany  to  a  new  company,  part  of  the  considsntia 
being  the  issue  to  each  shareholder  of  thocldeonpaf 
of  one  share  of  £1  in  the  new  oompany,  witli  U^ 
credited  as  paid  up  thereon,  ia  eiohange  for  a^ 
fully  paid-up  share  of  kl  in  the  old  oonqMuy  hsUif 
such  shareholder,  and  that  tiie  remaining  Sa  |B 
share  should  be  payable  by  the  allottee  in  the  nsasa 
provided  by  the  agreement.    The  whole  of  the  stew 
in  the  new  oompany  were  issued  to  shareholdwtia 
the  old  oompany  aa  provided  by  the  agreemftu^  prior 
to  which  a  contract  providing  for  their  being  iMd 
in  that  manner  waa  filed  with  the  Regiatrar  of  Joist- 
Stock  Oompanies.    The  remaining  5s.  per  shsis  vsi 
afterwards  paid  up  on  all  the  shares.    The  cspitiloc 
the  oompany  was  afterwards  incr eased  by  a  loa « 
£500,000,  diflded  in  500,000  shares  of  £1  escl^  tf 
which  50,000  were  issued  as  fully  paid  up  as  the  cos- 
'sideration  for  the  purchase  of  other  property  bj^ 
company.    The  oompany  afterwords  passed  a  speou 
resolution  for  reducing  the  capital  by  caneeUiog  ^f^ 
up  capital  to  the  extent  of  15s.  per  ahare,  as  hxfog 
been  lost  or  being  unrepresented  by  available  ssst^ 
Held,  that  the  issue  of  the  sharea  at  a  dlsoomit  «i« 
illegal;  that  the  ahareholdera  were  still  liable  to  oe 
extent  of  ISs.per  ahare ;  and  that  thepropoiedredne^ 
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coald  Dot  be  eonfirmed  bj  the  oourt-— it)  rt  Nwf 
Chile  Gold  Mining  Oo^  oh*b.  Nom^  j.  909—- 88 
Cb.  D.  475. 

ComBIBUTO&T*- 

6.  ApplieeAian  far  f Aof M-*Obfic24Moii.— M .,  In 
•iMwar  to  an  advertlteflMiity  applied  for  tb«  appoliit- 
sient  of  dlitriot  manager  to  a  piovident  aeaooiation, 
and  «aa  informed  that  the  eleeted  eandidate  mnet 
take  ittfen  fnUj  paid  45  sbaree.  He  applied  for 
aeven  ehaxei,  tiie  iqppUoation  not  etating  any  eonditton, 
and  aent  a  eheqne  for  £86.  He  afterwarda  reeelfed  a 
loim  of  offiflial  appointment,  widi  eonditlone  diflfient 
from  tboee  prefioodj  mentioned.  He  deoUned  the 
appointmemt,  and  flopped  tbe  ebaqnoi 

Held,  that  M'f.  applioatlon  fbf  ehaiei  wae  oen- 
dltlonaltandthathewaenot  liable  aa  a  oontrfbatory 
is  the  winding  vp  of  the  aeeeoiation,— Zh  re  JDondon 
amd  PimimiM  Jtwridmii  d9i09Mimh  M4gHd§(^$ 
€tt9e%  OH.i>.  exLi  J.— 6S  L.  T.  801« 

7.  Banhrwjpky^Sd^ff^Um  on  AarH'^Bank^ 
ru^  {Inland)  Ad,  1857  (80  A  SI  FTeC.  e.  60)  i. 
S51.— A  oompanj  bat,  in  the  abeenoe  of  anj  epedal 
proflaione  in  ite  avtielei  of  aaeodatioo,  no  lien  on  the 
aharea  of  a  bonkrapt  member  for  a  debt  dae  to  the 
eorapanj,  and  eaonot  tet  off  each  debt  agaiost  hie 
aharef.— Jfi  re  Kingiioum  Taehi  Cluh,  x.b.  (Ir.}— 21 
L.  B.  Ir.  199. 

8.  Dtreefor— QuaZ^/Ieaf^oii.— A  pereon  bj  beooming 
a  director  of  a  company  and  acting  aa  encfa  deee  not, 
4p§Q  Jfado,  agree  with  the  oompaaj  to  take  the 
reqniaite  qnalillcatien  ehaiee. 

A.  wae  duly  elected  aa  a  director  of  a  company,  and 
-  for  eome  time  acted  in  that  capacity,  bat  he  ne?er 

applied  for  or  agreed  to  teke  the  qaidifieation  eharee 

preecribed  by  the  artiolee  of  aeeoclation  of  the  com- 
.  pany. 

Held,  that  A.  wae  not  liable  to  be  placed  on  the 

Hat  of  eontributoriee  on  the  winding  np  of  the  com- 
>  pany.— Zn  re  Wheal  BuUer  Owiioli  Co.,  Ex  paHe 

VMiM,  ai.  788—88  Oh.  D.  if;  57  L.  J.  Oh.  888  ; 

58  L.  T.  888. 

9.  If^wU^Acguimemoi^ChmpaniM  A^  1868,  i. 
85.-rJn  1888  600  iharea  in  a  company  were  regletered 
in  the  ;iame  of  A.,  an  infant,  by  hia  employer  with  .hie 
knowledge,  but  A.  ne?er  reoei? ed  a  letter  of  allot- 
ment. In  1888  A«  eaeented  a  tranafer  of  the  eharee, 
which  the  company  refneed  to  regiater.  A.  after- 
waida  lepndiated  the  aharee.  Alter  A.  came  of  ag^, 
the  company  waa  woand  np. 

'   Held,  that  A.  wae  liable  ae  a  contributory.— 7n  re 
Jeoland  OontoU  Oo.,  oh.x>.  m.,  r.— 58  L.  T.  988. 

10.  FmU^p  iharm^Oimirad^Begidraiion'-'Ai' 
fignmmi  of  iharm'^Burden  of  proof-^Oompanim  Axi. 
1867  (80  k  81  Tfof.  e.  181),  I.  85.— In  1881  a  company 
waeformed  with  the  object^  accordingto  tiie  proepeotne, 
of  puichaeiag  the  boelneee  of  H.  k  Co.,  the  purchaee- 
money  to  iodnde  certain  fnlly  paid-up  eharee.    N., 
who  waa  H.'e  eolidtor,  prepared  the  memorandum 
and  articlea  of  aeeoclation.    Sharee  were  ellotted,  and 
certiflcetea  were  ieeued  to  H.,  eteting  that  the  full 
amount  of  the  eharee  had  been  paid,  but  the  contract 
waa  not  registered.    In  1888  H.  ga?e  to  the  truatees 
of  the  marriage  eettlement  of  B.  a  bond  to  secure  a 
debt.     The  bond  formed  part  of  the  settled  prop- 
eity,  and  H.  deposited,  as  collateral  aeourity,  eome 
of  the  paid-up  eharee.    H.  waa  one  of  the  truatees  of 
the  eettlement,  and  he  prepared  the  bond  and  memor- 
andum   of    deposit.    In  1885  the  depoeited  eharee 
were  transferred  to  the  truateee,  freeh  certificatee 
being  leaned.  The  company  waa  wound  up.  N.  alleged 
that  he  did  not  know  that  the  depoeited  aharea  were 
vendor  a  aharea,  and  other  truateee  relied  on  N.'e  Mta- 
ment  tbut  tbe  aharea  were  paid  up. 


Held,  that  the  burden  of  ptoring  that  the  truateee 
hiad  notice  that  the  aharea  were  not  fully  paid  up  waa 
on  thh  liouidator;  and  that  the  truateee  were  not  lia- 
ble for  calla  on  tbe  aharea. 

Bwrhinalhaw  ▼.  NiehtXU,  86  W.  B.  819, 8  App.  1004, 
followed.— -in  re  HaXl  A  Co,,  oh.d.  an.,  j.— 37  Oh, 
B.  718;  57  L.  J.  Oh.  888;  58  L.  T.  156. 

II.  I^iid'Up  Bharoi'^ Ooniraei'^ SogMraiim^ 
Bpoefftc  per/Bnnaw»'^ompauie»  Ad^  1867,  e.  85.— 
6ubf  eet  te  aanflmmitiBM  by  a  meeting  of  ahaaeholders, 
the  directoia  xd  a'laeaipany  agreed  with  A.  that  he 
tfhoold  accept  fnMy  paidpop  ahaiea  in  aaiiiliaotlen  of 
an  admitted  claim  for  aetfioea  rendered.  At  a  anbae- 
gnent  ahcreholdenr  meeting  it  waa  •agreed  tkmt  a  Kim 
of  mcnay  ahouU  be  voM  to  A.,  and  that  he  ahoold 
take  It  In  fully  piid-«p  ahavae.  The  agsaemeal  wae 
net  legialered,  aaid  there  waa  no  aatiafaefeoiy  evi- 
denee  of  miy  aUotaaent  or  aoceptiwce  of  aharea  there- 
under. The  company  waa  wound  upb  end  the 
liquidator  appMed  to  place  A.  on  the  liet  of  con<- 
tributoriea  aa  a  holder  of  unpaid  eharee. 

Held  that,  m  between  An  and  the  company,  the 
duty  of  regiateriog  the  agreement  waa  not  thrown 
upon  A.,  but  on  the  party  aeeUng  te  enforoe  it  i  that 
a  contract  to  take  unpaid  aharea  oould  not  be  enforced ; 
and  that  A.  waa  not  liable  aa  a  contributory.— Zn  re 
Barangah  Oil  B^ing  Oo.,  Amo^$,  eoie,  aA.— ^0 
Oh.  D.  708 ;  57  L.  J.  Ob.  195 ;  57  L.  T.  858. 

18.  Puid^up  ihara-^Ooniraci'^Begistration — 
Tram/er  with  noUee^^Sdoppel^^Oompaniee  Act, 
1867,  f.  85. — A  company  incorporated  as  a  company 
limited  by  shares  oontracted  with  a  French  aaioeiatton 
to  Issue  and  allot  to  the  French  association,  or  its 
nominee,  eharee  in  the  company,  anch  ahares  to 'be 
credited  aa  fully  paid  up,  in  conaideration  of  eerfices 
to  be  rendered  by  the  French  aesodation  to  the  com- 
pany ;  and  the  contract  contained  a  olanae  that'  the 
company  ahonld  procure  registration  of  the  contract 

'  before  issuing  the  aharea.  Two  hundred  aharee  were, 
in  purauance  of  thia  contract,  iaaued  and  allotted  to 
8.,  the  nominee  of  the  French  aaaodation,  aa  fuUy 
pdd-np  aharea,  but  no  money  waa  paid  for  them  by 
S.,  nor  waa  any  aum  of  aaoney  at  the  time  due  by  the 
oampany  to  &  and  ael  oft  againat  the  amount  of  the 
aharea.  8.  tranaCened  the  ahaiee  te  H.,  a  diieetot  of 
the  ccnpany,  and  H«  tnnefaned  100  of  them  to  B., 
anothcf  dlieetor.  Oertifloataa  were  imued  ataMng 
theae  eharea  to  be  Adly  pild  up«  The  ocntnet  with 
tiie  French  aeaoeiatiott  waa  ne?er  reglaterad.  The 
oompauy  went  into  liquldatlCD,  and  the  liquidator  put 
H.  andB.  on  theliatof  eontHbotorieaaalUbU  for  the 
full  amount-  of  theae  UM  ehaiea  teapeotitely  held  by 
them.    H.  and  B.  iqpplied  to  hafo  the  certificate  of 

.  contributodea  varied  by  hafing  their  namee  expuaged 
therefrom.  The  cfidence  ahowed  that  8.  and  H«  and 
Bi,  when  they  reapectlTely  took  the  aharea  in  queation 
were  aware  of,  the  fact  that  nothing  had  been  paid  on 
them,  but  that  both  H.  and  B.  beliered  that  the  con- 
tract wiUi  the  French  aaaodation  had  been  registered. 
There  was  no  eTidenoe  to  show  that  either  H.  ot  3* 
had  gifen  any  value  for  the  reap^tiTe  tranafera  of  the 
aharea  to  them* 

Held,  on  the  facta  of  the  caae  aa  appearing  from  the 
eTidenoe,  that  neither  the  company  nor  the  liq^iidatbr 
were  eatopped  from  aaying  either  that  fio  payment  had 
been  made  in  respect  of  the  shares,  or  that  the  con- 
tract had  not  been  registered,  and  that  H.  and  B.  were 
liable  for  the  full  amount  of  the  ebares. 

Burkimhaw  ▼•  NitMU,  86  W.  B.  819,  8  App. 
lOOi,  and  WaUrhMm  ▼•  Jamimon^  L.  B.  8  8.  8;  D. 
29,  18  W.  B.  H.  L.  pig.  8,  explained  and  distin- 
guiahed. 

The  meoning  of  ^e  maiimt  "No  man  oaa  ^akc 
adfantage  of  hia  own  wrong/'  explained. 
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ahares  full/  paid  op.    It  was  doabtful  wbatiut  Uen 
was  a  contract  to  iiaoe  the  eharea  aifaUjpiU-ip 
iharea  or  only  a  contract  to  iisao  tba  ihain  il  i 
discoant,  bat  no  contract  wai  regiatered  uidei  Mlin 
85  of  the  Companies  Act,  1867.    Tho  ihaiM  M 
were  not  in  foot  follj  paid  np.    Tho  oomptajmi 
into  liqnidatioo,  and  a  holder  of  some  of  tho  ihoaii 
question  was  plaoed  on  tho  list  of  oontilbQtQii«,ol 
paid  the  liquidator  tiio  amount   femainiog  u|d 
thereon.    The  holder  claimed  to  proio  a^iiail  h 
oompanj  in  the  winding   np   in   damagai^  tD  ik 
amount  of  the  oaU  paid  bj  him,  **  tot  bftash  of  m- 
tract  or  otherwise  in  relation  to  tho  isns  of  Ik 
■hares.'* 

Held,  that,  oven  assuming  that  theie  was  a  eoalmi 
to  issue  the  shares  as  fully  paid  up,  tho  holder  of  tk 
shares  was  preelnded,  bj  the  prlndple  of  the  diddot 
in  EouldBworth  ▼.  (7%  of  OUugom  BoMk,  fna 
putting  in  any  proof  in  the  winding  up  in  mpsst  d 
damages  for  breach  of  oootraot. 
Decision  of  Kay,  J.  (36  W.  B.  57),  aiOrmsl 
BembU.  that,  even  it  the  holder  of  the  sham  hsl 
been  entitled  to  prote^  he  could  not»  haring  legsid  to 
section  38,  sab*section  7,  of  the  Oompanies  Aet,  IMt, 
have  profed  in  oompetttion  with  ouUide  erediton  o( 
the  company.— -/n  re  AddlaUme  Linokum  Ca, 
Benion'B  ca$e,  ai.  827^37  Gh.  D.  191 ;  57  L  /« Ok 
849;  58L.T.  28. 

DBBBKrVM^-  . 

16.  Priofii^^8hipping''Freighi  -*  Eypothtodim 
'^Winding  up, — The  directors  of  aahip^ngeoaipaji 
by  resdofion,  authorised  the  company's  brobn  t0 
hypothecate  the  freight  of  two  ships,  to  aeean  m 
adfance  of  not  less  than  £5,000.  Tho  broken  aflv* 
wards  transferred  the  freight  of  one  ship  to  LU 
oeoure  an  adrance  of  £3,000,  tho  liroicors  undertiUv 
to  collect  the  freight  as  A.'s  agents.  The  coaifoi 
was  woond  np. 

Held,  that  the  hypotheoalion  to  A.  had  prionly 
o?er  the  claims  of  the  holdere  of  dobontorei  is  tto 
oompaoy.—  Ward  ▼.  Royal  Exchange  Skippif  0^ 
CH.n.  KAT,  J.— 58  L.  T.  174. 

17.  Railway  eompany^PriorUy^^Lxotk^^Sitn^ 
lande^Raitway  Oompaniet  AH,  1867  (30  dfc  31  rii 
e.  127),  «.  88.— The  debenture-holders  of  a  isfii^ 
company  ha?e  no  lien  on  the  surplus  lands  of  a  mB* 
way  company  under  section  83  of  the  Bailwi^  Ooo- 
panics  Act,  1867,-  iind  hare  no  priority  In  rai^ 
thereof  over  other  credltof^.  ~/n  r^  Bull,  Barntltj, 
and  ITtii  Riding  Railmay  Vo.  (1),  cir^i^.  ob'^,  s.  Si7. 


18.  Regiitration — Mortgage  to  <firf trior — Compftniti 
Act,  1868,  #•  43.— Deb«Qture«  to  a  compauj  ise^^ 
poratcd  under  the  OompaTjiee  Act  were  ltai]«d  to 
director.  The  debenturcB  were  not  regUtsred  vitbin 
the  meaning  of  seoticin  43  of  tbe  Oompsni^  A^» 
1862.  Upon  the  compmi j  going  into  liquidirhtt  tb« 
▼alioitj  of  the  debenturei  w«a  conteBted  both  bj  tui- 
secured  creditors  and  ty  otb«r  debenture^  hold  eft. 

Held,  that  the  omiMlon  to  regf^t^r  did  not  mriJi* 
date  the  det>enture9. 

QwBre,  whether  a  creditor  who  bad  been  UiduMd  td 
gite  credit  by  the  concealment,  through  non-ief^^ 
Uon,  of  debentures  beli  by  directors  was  ead^ 
to  plead  their  personal  dUabili^^y  in  co  jip^titiaa  w\t^ 
himself. 
Decision  of  the  Gouit  oC  Appeal  raveri^d. 
In  re  NaJtive  Iron  On  Co.,  at  W,  E.  603,  I  Cfc.I^ 
845,  and  oases  prior  to  ft  orerruled. 

Beasoning  of  Jesiel,  £t.E,  In  in  re  Olok  H^ 
/Vtlenl /roAjIibt  87  W.  B<  484,  approfod.— tTrjii 
r.Be^'  ^8  App,  fTl  t  6«  U  J.  Cb.  iff 
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19.  Cortraci  with  company — Satificatum^Voie  at 
ntfeftn^.— A  director,  holding  «  majoritj  of  ahares  In 
a  flompanj,  entered  into  a  toldable  contract  with  a 

'  company,  being  himself  the  Tender. 

H«  Id,  that  the  fact  of  being  a  director  did  not  in- 
capacitate the  vendor  from  voting  as  a  shareholder  in  a 
general  meeting  to  ratif  j  the  contract.— 2^ortA-  ^esf 
Tramportation  Co.  t.  BeaUy,  p.c.  647—12  App.  589  ; 
56  L.  J.  P.  0.  102;  57  L.  T.  426. 

20.  Mitfdotane^^Bak  to  eompany'^Non^ditdoBurt 
of  Menu  Oompaniei  Ad,  1862,  ».  165.— The  direc- 
tora  of  a  company  were  empowered  to  purchase,  and 
did  pvrchase,  certain  propertiee.  One  of  the  direc- 
tor* bad,  prarionslj  to  his  becoming  a  director, 
acquired  an  interest  in  the  properties.  The  com- 
pany went  into  liquidation,  and  a  shareholder,  whose 
shares  were  fully  paid  up,  took  out  a  summons  under 
section  165  of  the  Companies  Act,  1862,  as  a  contri- 
batory,  asking  for  a  declaration  that  the  director  had 
been  guilty  of  misfeasance  or  breach  of  trust  in  not 
diadlosing  his  interest,  and  that  the  properties  had 
been  purchased  at  a  price  above  tiielr  proper  value, 
and  asking  also  that  he  might  be  ordered  to  refund 
the  loss  which  had  accrued. 

Held,  that  the  evidence  waa  not  sufiicient  to  prove 
either  that  the  director  had  not  disclosed  his  interest 
or  that  the  price  waa  excessive. 

Decision  of  the  CJourt  of  Appeal  (reported  88  W.  R 
788,  29  Oh.  D.  795}  aifirmed  on  the  ground  of  icsuffi* 
eient  evidence. 

Semhle,  that  a  person  who  is  merely  a  contributory 
in  respect  of  shares  fully  paid  up  has  no  locui  standi 
to  apply  under  section  165  unless  he  can  show  that  he 
might  derive  some  benefit  thereby.— Cavend^iA-Ben- 
Untk  V.  Fenn^  o.a.  641—12  App.  652  ;  57  L.  J.  Oh. 
55S ;  57  L.  T.  778. 

SI.  JSmiovo^  —  BwiUMon  —  MeeUng  —  Irrtgular 
iiettfce.—Heie  irregularity  in  summoning  dizeotora  to 
a  board.  OMeting— eodh  aa  the  mere  non^'iiaue  of  a 
aotioe  to  a  partioular  director,  or  not  giving  him 
snfSciflBt  notioe— though  it  may  entitle  that  director 
4o  ol^eot  and  require  another  board  meeting  to  be 
held,  is  not  such  an  irregularity  aa  to  render  the 
meeting,  when  held— of  persons  who  are  in  fact 
direotors  and  intend  to  act  as  a  board — incompetent 
to  authorise  tiie  calling  of  a  spedal  general  meeting 
of  ahaieholdert,  and  jsaanot  deprive  the  general  meet* 
ing  called  in  consequenoe-^hen,  in  all  other  jespectsi 
teguiaxlj  summoned— from  ezerdsing  the  powers 
which  are  given  it  by  the  articles. 

Harhen  v.  PhiUip9,  81  W.  B.  178,  28  Oh.  D.  14, 


Before  tiie  inoorporation  of  a  company  an  agree- 
it  waa  entered  into  between  the  plaintiff  and  a 
txiiaice  for  the  intended  company,  stipulating  (infer 
aiim)  that  the  plainttfl  should  be  a  director  and  should 
not  be  removable  till  after  1888.  This  agreement  was 
aet  out  and  adopted  in  the  articles  of  association,  but 
there  was  no  other  evidence  of  any  contract  being 
entered  into  between  the  plaintiff  and  the  company 
adopting  tiie  agreement.  After  the  formation  of  the 
oompany  the  plaintiff  was  appointed  a  director,  and 
•haxee  were  allotted  tp  him.  In  October,  1887,  at  a 
apeeial  general  meetingi  a  resolution  waa  passed  that 
the  plaintiff  should  be  removed  from  the  directorate. 
The  plaintiff  brought  an  action  to  restrain  the 
oonapany  and  the  other  directors  from  acting  on  or 
oonflrmhig  the  resolution. 

Held,  that  the  agreement  as  to  the  non-removal  of 
the  plaintiff  from  the  directorate  waa  not  an  agree* 
)  entered  into  with  the  company,  and  that,  though 
lent  was  embodied  in  the  articles,  it  did  not 
the  absence  of  any  other  evidence  to  Bho# 


Ibotgreeme 
^^ — ■ — • —  «- 
ipiffipy    in 


that  the  company  had  entered  into  the  agreement- 
become  a  contract  between  the  plaintiff  and  the 
company,  and  that  the  plaintiff  was  not  entitled  to  an 
injunction. 

Eley  T.  PoiUitfe  Life  A$9urano9  Co.^  24  W.  B.  252, 
838,  1  Ez,  D.  88.  followed.— Broume  v.  La  Trinidad, 
OJk.  289—57  L.  J.  Oh.  292 ;  58  L.  T.  137. 

22.  TJltr^  virea— Dttfidsftci— Paymenf  ouf  ofcapiM 
— ^epaymsntL— The  directors  of  a  company  lent 
money  on  mortgage,  on  the  terma  that  the  money  lent, 

.together  with  an  addition  representing  interest,  should 
be  repaid  by  equal  monthly  instalments  aztending 
over  a  period  of  years.  The  directors  delegated  the 
preparation  of  the  balance-sheets  to  the  maoager.  The 
atttclea  prohibited  the  payment  of  difidends  out  of 
capitali  and  enjoined  their  payment  out  of  profits 
arrived  at  upon  estimates  of  account.  The  manager, 
in  preparing  the  balance-sheets,  omitted  to  prepare,  as 
prescribed  by  the  articles,  a  statement  of  the  income 
and  expenditure  of  .the  company.  He  fixed  the 
amount  of  dividend  to  be  paid,  and  justified  its  pay 
ment  on  the  accounts  in  which  it  was  provided  for  by 
estimating  future  Instalments  aa  presently  repayable, 
without  proper  discount.  The  valuation  of  certain  free* 
hold  proper^,  part  of  which  was  used  aa  the  com- 
pany's offices,  was  increased.  The  auditor  of  the 
company,  who  stated  that  he  did  not  look  at  the 
articles,  although  he  knew  of  their  existence,  approved 
the  accounts  and  difidends.  The  directors  relied 
upon  the  manager  and  auditor,  and  declared  dividends 
in  accordance  with  the  accounts.  Large  sums  were 
expended  in  dividend  under  the  above  state  of  things 
which  were  attributable  to  capital. 

Held,  that  the  manager,  auditor,  and  direotors  were 
liable  for  the  sums  so  expended  in  dividend  from 
time  to  time  while  they  respectively  held  their 
offiocf. 

In  re  Oxford  Building  and  Inveetment  Societif  (35 
W.  B.  116,  35  Oh.  D.  502)  followed.— JDeecfs  Eetate, 
Building,  and  Investment  Co.  v.  Shepherd^  oh.d.  stx., 
J.  322—36  Oh.  D.  787;  57  L.  J.  Oh.  46;  57  L.  T. 
684. 

Dzvxdbud** 

23.  IpjuncUon  —  Payment  out  of  eapitaJ.  — 
The  court  will  not  restrain  the  payment  of  a  divi* 
dend  by  a  company  unless  it  is  intended  to  be  psid  out 
of  eapital  and  not  out  of  profits,  and  a  dividend  will 
not  be  held  to  be  paid  out  of  capital  unless  it  is  fhowa 
that  the  dividend  will  diminish  the  eapital  of  the  com- 
pany.—Les  V.  Neuehatd  AtphaUe  Co.,  on.n.  sri.,  j, — 57 
L.  J.  Oh.  622 ;  56  Ii.  T.  553. 

LiaVIDATOB^ 

24*  Eemoval-^urieditftion^DiiGretion  of  oourt 
^Companiee  Act,  1862»  s.  93— <7ttdtotofe  Act, 
1873  (36  dt  37  Ftcf.  c  66),  s.  50.— The  power 
of  the  court  under  section  93  of  the  Oompanies  Act, 
1862,  to  remove  a  liquidator  on  '*  due  cause  shovm  "  is 
not  confined  to  oases  in  which  personal  unfitness  in  the 
liquidator  Is  shown,  but  extends  to  oases  in  which  the 
oourt  is  satisfied  on  the  evidence  that  it  is  desirable,  in 
the  Interests  of  all  those  Interested  in  the  assets,  that 
the  liquidator  should  be  removed  and  another  person 
substituted. 

In  re  Sir  John  Moore  Gold  Mining  Co.  (26  W.  B. 
208,  12  Oh.  D.  825)  explained. 

Decision  of  North,  J.,  affirmed.— in  re  Adam  Eyton 
Jb  Co.,  Bn  parte  CharUeworth,  ca.  275—36  Oh.  D. 
299 ;  67  L.  J.  Oh.  127 ;  57  L.  T.  899. 

25.  Uhregietered  oompany^^Adion  againet  offldat 
liquidator  in  penonaleapadty^Stay  of  proeeedinge^^ 
Companiee  Ad,  1862,  as.  87,  92,  199,  203.— The 
plaintiffs  sued  the  defendants  personally  to  recover 
rent  charged  on  property  which  had  vested  in  thedr 
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under  section  203  of  the  Oompanies  Act,  1862,  m 
offlolal  Ifqnidaton  of  an  anreglatered  companj  in 
proeeee  of  winding  apt 

Hdd,  that  an  aotiott  in  anch  a  lonn  waa  not  main- 
tainable, and  ooght  to  be  stayed* — Graham  t.  EdgB^ 
O.A.  529--80  Q.  B.  D.  688  ;  57  L.  J.  a  B;  406 ;  58 
L.T.  860. 

BaonvioATioir  of  Bigxstib— 

26*  MquUdtiU  mofigag^  ^  l^anh  trani/er 
'^Oompanie»  Ad,  1862,  i.  36.-^On  the  4th  of 
Hagrt  1887,  A^  dapositad  dkaras  la  a  eompany 
vltli  B^  a  atockbtokor,  and  algnad  a  blank  Iranaf er. 
B.  algnad  a  fooslpt  atatfng  that  the  shaNa  wete 
depodted  to  saoofo  a  balance  doe  ftom  A.,  wifhont 
wbosa  sanction  bo  was  not  to  realise  them.  On  the 
83rd  of  Joly  A.  wrote  a  letter  to  B.  anthorliing  him 
to  sell  the  shares  at  a  speoifled  price.  On  the  27th'of 
Angnst  B.  sold  the  shares  to  D.  at  a  higher  price  than 
A.  had  named.  B.  sent  the  transfer  with  D/s  nanve 
inserted  to  the  company,  but  registration  ol  the  trans- 
fer was  refused,  at  A.'t  request. 

Heli,  that  B.  was  an  equitable  mortgagee  with  a 
power  of  sale ;  and  that  tiie  register  of  shareholdeis 
must  be  reatifled  by  inserting  D.'o  name  as  holder  of 
the  ehares.**/ii  re  Kirkberley  Dianumd  Mtnea  Co.,  Ex 
VOTU  Wtmhttt  OE.n.  nob.,  j.— 68  L.  T«  806; 

TJlTRl  VlRBS — 

27.  Dehenture^Mcrigage — Unedtted  eaptlaZ-^Con- 
irad^'BaiiflcaiUm.^^Tht  directors  of  a  company,  in 
accordance  with  the  proTitions  of  its  memorandum  and 
articles  of  asflodation,  adopted  an  agreement  entered 
into  before  its  formation  by  a  trustee  for  the  company 
for  Che  purchase  of  certain  leasehold  premises  and 
other  property,  the  tender  of  which  was  one  of  the 
director*,  the  price  hating  been  preriously  varied  with 
his  consent  by  substituting  debuituTes  for  cash  pay- 
meiit.      The  leasehold   premises   were   aocordin^y 

'  to  the  company,  who  sealed  the  dded  of 
Dit  and  took  posssssion  of  the  premises, 
otrried  on  their  business  there;  and  the 
debabtor^  were  issued  Co  the  tender  and  his  tiominees. 
^6  bonlpttif  was  afterwsdds  wound  up,  and  the 
liquidator  obtained  from  the  tendor  an  assignment  of 
the  other  property  comprised  in  the  agvaemsnt. 

BaKI>  that  tharo  exiatad  a  contiaot  betw«ea  the 
Qoa^pany  and  the  tendor  to  tha  efleat  aC  the  ptatiomi 
agisimint,  with  the  tuiatlna  aa  to  payment^  and 
thai  tha  debesitnans  were  issnad  for  the  purpoae  of 
aneh  payaMut,  aadwvie  tnUd. 

la  rs  Northumierimid  A^mm  Bdd  Oo.,  83  Ob.  D« 
16r  8i  Wr  Bl  llfg.  88^  eonsidarad  and  distfaiguishfld. 

A  power  to  leartgage  a  oompaair'a  ''piepeftba  and 
lighta"  indudsra  power  to  mortgage  the  uncalled 
fttp^tal  of  the  oospany* 

BdUik  6/  809i(h  AiOMUa  t.  AhfoAami,  28  W.  B. 
66^,  !/•  B«  6  P.  C.  26^  Astlegni8hed.'*^HouNir(l  t. 
Patent  Iv&rff  Manmfadviring  Ob.,  oft.i>.  xat,  j.  801 
—48  L.  T.  8954 

28.  DivUmdr^PajfiMni  ouf  of  eapitat*^DiicreUon 
of  c/treefoff'—  Bailwaff  company  —  injundion^^^The 
payment  by  direotois  of  a  dltidend  out  vf  capital  is 
tdtrd  virei  and  illegal,  and  the  rolling  stock  of  a  rail* 
way  company  forms  part  of  its  capital. 

The  court  will  not  restrain,  as  uUrd  vire$f  acts  done 
hy  direotora  in  the  eaeroise  of  their  diseretioD,  unless 
such  actii  are  illegal.  -« Keioe  t.  Waierfori  mnd 
Limerick  BMujay  Co^  ic.b.  (Ir,>-*21  L.  B.  Ir.  2  JSl. 

29.  J^  iMuranoe-'^Owmmim  htHnoi^Partrw 
thip  —  Ageney.-^^MxL  nnincorpotated  flto  insuianee  | 
company  hating  powers  of  giting  to,  or  taking 
fh>m,  other  offices  poflcfes,  hj  way  of  guarantee  to 
ditide  the  risk  of  insurance,  agreed  witti  other  ootti* 
panics  to  apnoibt  them  their  agents  abroad,  and  to 
accept  the  mk  of  one-eighth  of  etery  fire  insurance 


policy  of  Buoh  companiea  then  hi  fovea  or  eSsstol « 
renewed  after  that  date,  and  to  bear  all  risb  vlttllii 
other  companies,  which  agreed  to  pay  a  propoitiosfif 
the  premiums^  20  per  cent,  commission  to  be  lOoni 
to  the  agents  for  expenses.  The  fire  assorsoseaa- 
papy  was  wound  up. 

Held,  (1)  that  guarantee  business  wss  iamn 
business  contemplated  by  the  deed  of  settlemmt»Bi 
within  the  powers  of  thesodety;  (2)  tbatths^a^ 
ments  did  not  constitute  an  amalgamatjon  beNm 
the  companies  nor  a  partnership^  but  ware  sgreannli 
of  agency,  and  that,  the  coai^aQy  hatiag  bsl  tki 

upon  it  to  show  that  thfy  wire  intalld.— An 
Norufieh  SpUiahk  Fire  Aemrmnce  Soddg,  Msiptik 
Royal  Inmranee  Co.,  cE.n.  sat,  y.— 57  L.  T.  241. 

30.  Mortgage. — A  company  was  empowersd  byih 
memorandum  of  association  to  raise  monsy  t^  ianbg 
bonds,  debentures,  biUs  of  exchange,  pnoteij 
notes,  or  other  securities  of  the  compsay,  oc  Iqr 
mortgages  or  chargea  on  the  whole,  or  a  put  of,  tte 
company's  property  or  its  unpaid  capital,  or inrael 
•  manner  as  the  company  should  think  fit  Hie  aitkhi 
of  association  protided  that  the  direeton  Bii(ht 
from  time  to  time,  at  their  discretion,  borrow  fna 
the  directors,  members,  or  other  persons  any  soma  te 
the  purposes  of  the  company,  but  such  iqibi  m 
not  to  exceed,  without  the  sanction  of  a  gtanl 
meeting,  one-fifth  of  the  nominal  capital,  iiar,iiA 
such  sanction,  one-third  of  the  general  capltsL  IV 
directors  issued  debentures  to  the  amount  d  A^> 
of  which  A.  held  £1,650,  the  nominal  capitslbrilf 
£10,000.  They  also  mortgaged,  with  the  ssnetioaot 
a  general  meeting,  land  and  other  property  to  lean 
£3,950  adtanced  by  A. 

Hdd,  that  the  mortgage  waa  uUrd  e^rai.— Ji^ 
Baneha  JTootten  MiOe  Co.,  icn.  p.)— 21L.&& 
181. 

81.  IMmMsh  of  oagMa^Pmrehaee  of  etmfe^i 
^haree^Omnfamiee  Aoe,  imO,  as.  8,  12,  26-(lb> 
pemiee  Ad,  1867,  $tk  d^^-^O^Oompatdee  Ad,  m^i 
8.—A  power  giten  to  a  Uttitsd  eenipatty  by  in  srtkli 
of  aascdation  to  purchase  its  own  aharea  is  ttlL 

i^  Loid  Maonaghten^^Hghioh  •  power  gitm  If  ikt 
memofandum  would  be  told  also* 

The  meuoraadum  of  asaoeiation  of  a  Ihaild  <■* 
pany,  Ineorporatod  under  the  OompanfBSABtibtkki 
thattheobjeetvof  the  company  trere  the  asQaHig  if 
eertdn  manuf aetniing  buriiiBaaes^  and  the  malsnytt 
and  earrying  on  of  the  budneaaea  so  aeqdni|«f 
•ay  oChet  buskMsa  and  tranaaetloii  wUoh  the  eoafa^ 
might  condder  to  be  in  any  way  antfisiy  tM^ 
The  artielea  empowered  the  eeaspatty  to  pMMh 
own  shares.  On  the  oompany  being  woaM  %* 
shareholder  elaiiMd  the  bakmee  of  the  prised  ««■ 
sold  1^  him  to  the  oonpany  befoie  the  wtdbm 
and  not  wholly  paid  for. 

Hdd,  tiiat  the  oempanjr  waa  not  anllfld  tf  * 
ttemovandum  of  essoeiatlott  to  porehass  fti  0** 
shares;  and  that  the  purchase  was  tiflMfM^«i^ 
eldm  must  fail. 

Dedsionof  the  Oourt  of  Appelfl  retttied.       _^ 

InreDronfMdaOkdom  Goal  Co.,  29V.&M 
17  Oh.  IX  76^  disapproted.— IVeeer  t.  IFMtaa^ 
K.U  146-^18  App.  409 1  57  L.  J.  Oh.  28;  ITL  t. 
457. 

32.  S&irea— /Mue  of  (^iioowd— CXMdroeMr^ 
traUMF^Oompamim  Ad,  1862,  ee.  %  %,  1»^^ 
ponies  Ad,  1867,  ' 

under  the  Oompaniea  i 
by  shares  cannot,  dthar  1  ^ 
that  purpose  eontained  in  its  artidea  of  i 
by  spadd  readntioni.  issue  shaisa  on  snob  a  \ 

WfDimdaE  the  dianholdaa  cmls  lidila  ta  aai^  k  8* 


I  Ad,  1862,  0$.%%,  I^-WJ 
e.  25.— A  oonpany  Inuuipag 
w  Act,  1862,  aa  a  eompa^r  v| 
ithar  by  means  of  a  aCipalarhs» 
Bed  in  ite  artidM  of  ssainisfiw^ 


iPrftaktrBepartartfliVt  15, 1868.] 
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event  of  a  winding  up,  a  sam  lest  than  the  amount 
unpaid  on  each  ahare  having  zegard  to  the  amonnt — 
«•«.,  the  monej  Talne-H>f  each  share  as  fixed  bj  the 
memozandnm  of  association  nnder  the  reqniremeDts  of 
section  8,  snh-section  5,  of  the  Odmpatties  Aot^  1862 ; 
and  therefore  an  issue  of  shares  on  snch  terms,  even 
though  msde  under  a  oontract  la  that  behalf  which 
has  been  duly  registered  under  section  25  of  the 
Companies  Aot,  1867,  is  ulbrit  virti. 

In  re  PUukynaUon  Tub$  Co.,  83  Oh.  D.  54S,  32 
W.  B.  Dig.  41,  and  In  re  IneetiaU  BoUing  MUU  Oo., 
23  Oh.  D.  5i5n,  oTermled. 

The  memorandum  of  assooiatlon  of  a  oomponj  in- 
oorpoiaied  under  the  Oompanles  Aets  as  a  company 
limited  bj  sharea  stated  its  capital  to  be  £210,0U0. 
divided  into  210,000  shares  of  £1  each,  and  that,  on 
any  increase  of  capital  by  spedal  resolution,  the  com- 
pany night  attach  to  shares  any  preferential  lights  as 
to  dttfidend  or  capital  or  any  othet  special  incidents  or 
KflCrlctionai  By  a  special  feooliition  duly  passed  and 
ooaflrmed,  it  was  dedaxed  that  the  capital  of  the 
aompany  should  be  inoeased  vo  420,000  ahaiea  by  the 
issue  of  210,000  shares  of  £1  each,  credited  with  188. 
per  sbaic  paid*  By  a  contract  In  writing  made 
bstwcen  the  company  and  certain  appUouits  for 
afaaies  whose  names  were  subscribed  to  the  contnot, 
it  waa  agreed  tluit  the  company  should  allot  and  Issue 
to  each  subscriber  the  number  of  shares  specified 
opposite  their  xespecttfc  names,  and  that  the  shares 
should  be  Issued  and  held  as  shaves  of  £1  eiadh,  with 
19t,  per  share  credited  as  paid  up  thereon,  makbig, 
with  a  deposit  of  Is.  per  share,  the  sum  of  198.  paid 
up  on  each  share.  This  contract  was  duly  registered 
under  section  25  of  the  Companies  Act,  1867,  and  each 
subscriber  recelTed  notice  of  the  Issue  and  of  the  allot- 
ment, but  no  certificate  of  these  shares  had  been  glten. 
One  of  the  allottees,  while  the  company  was  still  a 
going  concern  and  solTcnt,  applied,  under  section  35 
of  the  Oompanles  Act,  1862,  to  have  his  name  taken 
oS  the  register 

Held,  that  the  issue  of  the  sharea  en  enoh  a  f  eoting, 
and  notwithstanding  the  registered  contract,  was  wUrd 
irirtif  and  that  the  application  should  be  gianted. 

Judgment  of  Ohi^,  J.,  lOTerBed*— /n  re  Almada 
ami  Tirito  Oo.,  AUm'i  cote^  ca.  593-^57  L.  J*  Oh. 
706;  38  Oh.  D.  415. 

Wninmo  up— 

33.  Sdlanee  order-^Aciion  againU  cordribidory-^ 
Compania  Ad^  1862,  s.  75. — By  a  balance  order 
made  In  the  winding  up  of  a  company  a  contributory 
waa  ordered  to  pay  a  certain  sum  to  the  liquidator  of 
the  company.  The  sum  was  not  paid,  and  the  liqui- 
dator  commenced  an  action  in  the  name  of  the  com- 
pany agahut  the  contributQry  to  enforce  ike  balance 
order. 

Held,  that  an  action  could  not  be  brought  to  enforce 
a  balance  order.— C^oZ^  WM,  A  Co,  ▼•  IhnMntf 
OOJ).  xon.,  9.  263—^7  L.  T.  698. 

34,  0<m^p9kbr9  ordar-^OoiU^Omnpcmiti  Ad, 
1862,  s.  149^— A  creditor^fl  petition  was  presented  for 
the  compulsory  whiding  up  of  a  company.  After  the 
presentation  of  the  petition  the  company  went  Into 
toluntary  liquidation.  At  tiie  hearing  of  the  petition 
the  petitioner  aiked  for  a  superrMon  order,  while  a 
majority  of  the  creditore  of  the  company  pressed  for  a 
oompulsory  order. 

Held,  that  the  court  had  no  Jurisdiction  under 
seetion  149  of  the  Companies  Act,  1862,  to  force  a 
oompulaory  order  on  the  petitioner  at  the  instanoe  of 
a  majority  of  the  creditors. 

A  eupevTlBion  order  was  madci  and  the  creditors 
asking  for  a  compulsory  order  were  treated  aa  sup- 
potting  the  petition,  and  were  allowed  to  share  in  the 
umfUh  ■  jtt  n  Oktpilom  BoMn  MUk  0$^  otu9,  hob.,  | 


jr.  180—36  Ob.  D.  563;  67  L.  J.  Oh.  168;  57  L.  T. 
752. 

86.  CompuUory  order^Diserdion  of  cowri^^OiM^ 
paniei  Ad,  1862,  $».  86,  145,  151.— A  petition  by  a 
creditor  of  a  company  for  a  compulsory  winding  up 
stood  over  for  the  petitioner  to  briog  an  action  for  his 
debt,  which  was  disputed.  The  company  afterwards 
passed  a  petition  for  a  voluntary  winding  up,  a 
liquidator  was  appointed,  and  the  petitioner's  debt 
was  admitted. 

Held,  that  the  court  was  not  bound  to  make  a 
compulsory  order.-^7n  re  New  York  Exchange  Co., 
OILD.  KAY,  /.— >68  L.  T.  916. 

36.  0<miradqftert9iniingup^Bm^ofeamp(my 
— JMclsfice— Buftlsii  of  pntof-^OmnpanieB  Ad,  1862, 
8.  131.— In  an  action  by  a  company  In  voluntary 
liquidation  upon  a  oontract  made  after  the  conunence- 
ment  of  the  winding  up,  and  whloh|  but  for  the  whid- 
ing  up,  would  have  been  in  the  ordbiary  coume  of  its 
business,  the  onus  of  proving  that  the  contMot  was 
not  for  the  beneficial  irindiiig  np  of  the  company 
within  section  131  of  the  Companies  Act,  UI62,  lies 
upon  the  deftodant— JErtfre*iWeA<»M  FurmUhing  Oo. 
▼•  Bichem,  auu  365—20  Q.  B.  D.  387 ;  58  L.  T.  460. 

37.  DUoovetff^Inipediot^^OanipawUi  Ad,  1862, 
I.  156. — ^The  power  of  ordering  inspection  .  under 
section  156  of  the  Companies  Act,  1862,  of  tiie  books 
and  property  of  a  company  which  is  behig  woond  np 
ought  to  be  eiewlied  only  for  the  purpoees  of  the 
winding  up  and  for  the  benefit  of  thoee  interested  in 
the  winding  np,  and  will  not|  as  a  rule,  be  eseicised 
In  order  to  enable  a  ahareholder  to  setahlieh  #  claim 
against  the  directors  or  promoter. 

Seetion  156  of  the  Comfaniea  Act»  1862,  gifee  the 
eourt  no  Juriadiotion  over  third  penons  iTho  have  In 
thehr  possession  books  or  papen  of  a  company  and  who 
daim  to  be  entitled  to  such  possession.— In  rs  North 
BrtuiUan  Bugar  Fadoria  Co.,  ca.— 37  Oh.  D.  83  i 
57L.J.  Oh.  110;  58  L.  T.  4. 

38.  Pajfment  after  vf{nding*up  order^Pro'eaMing 
debi^DUerdion  of  eourt^Oompaniee  Ad,  1862,  i. 
153.— Payment  by  a  oompanv,  after  the  commence- 
ment of  the  winding  up,  of  a  frond /l(20  debt  previously 
due  Is  n6t  a  transaotion  to  whioh  the  oourtwill,  in  the 
exercise  of  its  discretion,  give  validity.— Jfi  re  OivU 
Service  and  Qenerdl  Sioree  Co,,  oh,d.  oki.,  ^.^57 
L.  J.  Ob.  119. 

39.  PdHUmr^DMrid  RegiOry-^Trantfeir  to  High 
OcwrP^Ord,  35,  r.  16.— The  court  will  not  order  the 
removal  of  a  proceeding  from  a  district  regfhrtry  to 
the  High  Court,  unless  the  balance  of  convenience  is 
In  favour  of  the  transfer,  or  business  has  been  taken 
to  the  district  registry  which  ou^t  not  to  be  there.— 
In  re  Neaih  and  Bfi$M  B9eamhh  Co,,  OH.n.  xbl, 
J.— 58L.T.  180. 

40.  Prioriiy^Orown  dM-^Poeknaster^OeneroL^ 
With  the  sanction  of  the  Postmaster-Gknaeral,  certain 
Post  OfBce  oiBolals  made  arrangements  with  a  bank 
to  place  to  their  private  account  money  received  on 
account  of  the  Post  Ofaoe^  as  well  as  money  of  thehr 
own,  drawing  cheques  both  on  their  own  account 
and  for  payment  to  the  Post  Offloe.  The  bank  was 
wound  up. 

Held,  that  the  Postmaster-Oenerd  had  priority 
over  all  other  creditors  in  respect  of  money  due  to  the 
Post  Oifioe.— In  re  Wed  Lwdon  OommerckU  Batik, 
OUJK  OKI.,  1.— 38  Oh.  D.  364. 

41.  Benl^Mortgage^AUomineni  dauee^Dieltreei 
-^Ootnpaniee  Ad,  1862,  b$.  87,  163.— The  L.  Co. 
mortgaged  certain  cotton  ndDs  and  the  madhidcry 
therein  to  W.  The  deed  contained  a  clause  by  nMch 
ttie  In  Obi  altonied  tepnnli  to  W«  at  «i  nsiwA  ] 
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A  wliidlag-ap  order  wm  sabeequentij  made  againat 
the  oompaDj,  and  the  oiBoial  liquidator  remained  la 
poeaeeaion  of  the  mUla  with  a  Tiew  to  selling  them  a« 
a  going  oonoem.  He  expended  money  in  keeping  np 
the  mUls  and  maobinery,  bat  he  did  not  aotaallj  work 
them.  The  mortgageee,  who  were  the  ezeoaton  of 
0.,  to  whom  W.  had  traniferred  the  mortgage,  ao- 
quleseed  in  this  arrangement,  belieting  it  to  be  for 
the  benefit  of  all  parties  interested.  Ae  mortgagees 
applied  to  the  court  for  leare  to  distrain  for  one 
year's  rent  due  ander  the  attornment  elaose  whioh 
bad  aeemed  since  the  winding-up  order. 

Held,  that  leaye  must  be  refnaedji  as  no  special 
equity  iu  favour  of  the  mortgageee  had  been  pro?ed, ' 
and  that,  on  the  evidence,  it  was  shown  that  the 
pvemlsea  remained  In  the  ooeupation  of  the  liquidator 
for  the  Joint  benefit  of  the  oompany  and  the  mort- 
gsgees. 

A  mortgagee  with  an  attornment  olanso  does  not 
stand  In  so  fatmuable  a  position  as  an  ordinary 
landlord. 

In  rs  EoahaU  Goal  Mining  Co.,  IS  W.  B.  S19,  4  De 
G.  J.  ft  a  377,  foUowed. 

Decision  of  North,  J.,  aiBrmed.^Jn  re  LanaUhire 
Cotton  Spinning  O9.,  Ex  parte  Oamttty,  cl.  805— 
36  Gh.  D,  666;  56  L.  J.  Oh.  761 ;  57  L.  T.  511. 

49.  Bepagmeni  to  ihattholdon^Surplui  aiseli 
Paid-up  sAarss—Jafsres^— Oertain  shaiee  in  a  com- 
pany were  allotted  as  fully  paid  up,  and  the  artieles  of 
association  provided  that  the  holders  of  such  shares 
should  be  entitled  to  interest  upon  such  amount  of 
the  nominal  value  of  theee  shares  as  should  be  equal 
to  the  amount  lor  the  time  being  not  called  up  on  the 
ordinary  shares.  The  amount  due  on  the  latter  shmns 
was  not  called  np  in  full.  Tbe  company  went  into 
liquidation,  and,  after  paying  its  debU  and  liabilities 
and  repaying  to  the  above-mentioned  shareholders 
tbeexoeesin  value  of  their  shares  over  the  ordinary 
shares,  there  remained  a  surplus  distoibutable  among 
the  shareholders. 

Held,  that  the  holders  of  the  fully  paid-up  shares 
were  entitled  to  interest  on  the  amount  repaid  to  them, 
to  be  calculated  from  the  date  of  the  commencement 
of  the  winding  up  to  the  date  of  the  repayment.— /n 
re  Ssechangt  Drapery  Ob.,  os.d.  sat,  9*  444—38 
Oh.  D.  171 ;  58  UT.  544. 

43.  Stagofproeeedinge^Seotehadion^Oompaniee 
Aetf  186S,  IS.  85,  87.'— A  Scotch  company  having  iU 
regtstned  office  at  Edinburgh  sued  an  Australian  oom- 
pany having  its  registered  olBoe  at  Brisbane  for  money 
sent  out  for  investment,  and  lost  by  fraudulent  or  im- 
proper investment.  An  order  was  made  in  Queens- 
land to  vrind  up  the  defendant  company,  and  after- 
wards a  winding-up  order  was  made  in  England,  and 
was  directed  to  be  ancillary  to  the  order  of  the 
colonial  court 

Held,  that  the  proceedings  in  the  8ooleh  action 
ought  to  be  stayed.— 7n  re  Queeneland  Mercantile 
Agenog  Ob.,  cask  xob.,  j.»58  L.  T.  876. 

44.  VeeHngorder^BaLpoxtoorder^ChmpanieiAet, 
1867,  s.  203.--A  vesting  order  under  section  203  of 
the  Oompaniea  Act»  1867,  cannot,  earaept  under  speoial 
drcumstances,  be  obtained  ta  parfs.— ii»  re  AlUon 
Mutual  Permanent  Building  £kwiely,  oh.d.  obi.,  j. — 57 
L.  J.  Ob»  948. 

See  also  AniaxisnATXQNi  16;  BAincn»  1;  Bans- 
BVPTOT,  17;BiLLoy8AU,13, 14;  Oamada,  Law  or,  5 ; 
OoxnAOT,  4;  Ooers,  9,  10,33;  DnD^7;  Disoovibt, 
3,  5 ;  EsTOPPXL,  1,  8 ;  Evmrnioi,  5 ;  Jvfvxcnov^  8—5 ; 
JuBifDioTioii,  3;  Limitations,  SrATUTa  ov,  4;  Man- 
nAxvs,  1 ;  MiSBifmiaiNTATioK,  1|  9 ;  PaAonoi,  12, 


C0]IP0flin0K.-8ee  BAnsmmor,  6-»7, 14»  88,  48. 


OOMPULSOBY  PILOTAaB.-See  Smrrtta,?^. 

OONSIDEBATION.— See  OoiiTaAor,  4;  OotmAir.!! 
Daaob  8;  Hvsband  and  Wira,  9  ;  MoneAos,  %  ll,* 
SiTTLmaniT,  81 ;  Stamp,  1. 

00N8PIBA07  and  PBOIBOTIOK  of  PBOPEBniCC 
,  —See  OuMNAL  Law,  3. 

OONTEMPT  of  OOUBT.— See  AiTAoncnr,  M; 
OosTs,  37 ;  OoQjiTT  Oouet,  18. 

OONTBAOT  :— 

1.  Aeeord  and  eaU^figdUonr^Ohejue-^Codh^ 
tereeL^Ask  action  vras  dismissed,  with  eoili.  fk 
defendant's  solicitor  bad  the  costs  tend,  sad  took 
the  tazbig  master's  certificate  to  the  TgiLdatiSteM' 
tor,  who  gave  him  a  cheque  for  the  aastili  ai 
received  fkom  him  the  eertifioale  with  a  isoaft  «• 
doreed  on  it.  After  payment  of  the  shs^m,  On 
defendant's  solidlor  discovered  that  the  drfeaM 
was  entitled  to  intereat  cm  tiieooeta  fiom  the  Oski  ti 
the  Judgment,  but  the  piaintifl  relussd  to  piy  mA 
interest 

Held  (aflirmittg  the  dedsioik  of  StfadiH,  J.),U 
the  defendant,  hj  hia  soUottor,  had  aotigtia  tti 
cheque  in  accord  and  sattsfaoHon,  and  that  ths  fhb- 
tiit  could  not  be  direoted  to  produce  the  ctstiflflBti  h 
order  tiiat  eseoutlon  might  be  issued  for  the  iilaiit 
'^Bidder  t.  Bridget,  ca.— 37  Gh»  IK  406;  H 
L.J.Oh.300;58L.T.6M» 

8.  ArhiiraUen  Feee  0/  arbitrator  and  um^" 
Whese  parties  in  a  mercantile  dispatsagnst»ii8r 
the  matters  in  difference  to  nrUtiation,  sa  i^iU 
contract  is  thereby  created  to  pay  the  arbitnlon  ai 
umpite  who  acted  in  the  refeieiioe  reasoasUi*' 
muneration  for  their  serviees. 

Firang  ▼.  TTame,  4  Esp.  47,  and  Bmren^f' 
Clarke,  1  Bowl.  48,  distinguished.— Cros^  «> 
i2M2ey,aB.D.564— 80Cl.B.D.«);  57L.T.m 

3.  CoiuttMm— SeftooIiMMfor.— The  dsfendflHArai 
was  a  pupil  at  the  i^aintiirs  school,  and  tbs  6dni^ 
had  notice  of  a  nde  that  no  pnptt  was  aUovsibb 
absent  for  a  night  duiing  Easter  TaiiBi  lb 
piaintifl  allowed  the  defeadant'e  aon  to  go  to  Ihiii- 
fendanf  s  house  duiing  Easter  Term,  on  coadlAs  i 
his  returning  the  same  evening.  The  detonlsst «( 
the  piaintifl  a  tdegrmn,  atating  that  it  lei  «< 
convenient  fdr  his  son  to  return  before  Ihi  ft 
morning,  and  tiie  piaintifl  tdegmphed,  hi  n^,^ 
if  the  deftadantfs  son  did  not  return  that  alfMb 
would  not  receive  him  bade  at  alL  ThedslMsBtii 
not  send  his  son  badE. 

Held,  that  the  piaintifl  vras  entitled  to  fsoi  iorj> 
whole  of  Easter  Term,  and  that  the  dstaisBtMP 
not  reoover  danuges  for  breadi  of  oontraot.— M^ 
WUkine,  Qji.n.-48  L.  T.  680. 

4.  Oomideration'^ Failure -^Compang^SA  ^ 
eharee^Begidration.'^The  defendant  sold sbmiM 
company  throogh  a  bfoksr  aa  the  Londoa  Sbd 
Esdhange.  The  plafaitifl  purohaeed  lbs  ^ 
through  a  broker.  Hm  tranaf er  vras  eisoslA  "J 
the  price  of  the  eheetm  was  paid  mpcn  fhs  tdtmf* 
the  transfer  in  aocordanee  with  the  rules  aai  s^p 
of  the  Stock  Bnhange;  andthlavrasdonsbdHiijr 
application  could  be  mnde  bj  ibn  taattem^^ 
company  to  register  him  in  reapeot  ef  lbs  if* 
The  piaintifl  applied  to  the  eonq^any  to  haie  kkii^ 
entered  upon  the  register  as  the  tiaasftww  du^ 
shares,  but  the  company  deelined  to  nslikr  p^ 
The  piaintifl  brought  an  action  against 
to  reoover  back  the  price  paid  for  the 
a  total  faBore  ef  consideration. 

Held  (aflirmittg  the  Judgosent  d 
the  detadant  wm  not  liable^  as  the 
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did  not  impoM  npoii  Um  the  obligation  of  pioonring 
tbo  registration  of  the  tnuuferee  by  the  oompany. 

QWay  ▼.  Ruiua,  7  W.  B.  641»  1  B.  ft  B.  888,  fol- 
Icnrad.— London  F^nder»*  A$$oeiaUon  t.  Olarhe^  ai. 
48»— SO  Q.  B.  D.  576  ;  67  L.  J.  a  B.  S9t. 

6.  Deaik  of  promUor-^Promiie  of  marriage — 
Jetton  agaimi  weevior'^Bpteidl  danu^.— An  aoUon 
for  bteaoh  of  promiae  of  marriage,  where  no  epeoial 
damage  ii  alleged,  does  not  sarTi? e  against  the  per- 
sonal repreaentativei  of  the  deoeaeed  promiaor. 

Spedal  damage  mast  consist  in  some  loss  to  the 
property  of  the  promisee  flowing  directly  from  the 
breach,  or  within  tho  contemplation  of  both  parties  at 
the  date  of  the  promise  as  tiie  probable  result  of  the 
breach,  according  to  the  mle  laid  down  in  Hadioy  t. 
Baaendahf  2  W.  B.  302, 9  Bz.  841 ;  and  such  special 
damage  alone  can  be  xeooYcred. 

OJUmborlain^,  WiUimmon,  S IL  ft  8. 408,  appro?ed 
followed.— #Vntoy  ▼.  Oftimey,  o.i.  534— SO 
O.  B.  D.  494;  57  L..  J.  Q.  B.  247;  58  L.  T.  664. 

6.  Fonign  Oooenmeid^'Do  facto  Oopommeni^ 
JZofi/lociKon,— Hie  defendants,  who  were  Ffeenoh  sab« 
Jects^  contracted  with  the  Pera?ian  Ck>Temment  for  the 
purchase  of  gnano,  and  agreed  to  be  bound  by  the 
tiibmMla  cd  Psnb  Dbpntes  arose  on  matters  of 
aoconat,  and  the  matter  was  compromised  between 
tbe  defendants,  who  aasentsd  to  this  conrae,  and 
tbe  lis  fado  Go?emment  of  the  Dictator,  wUeh 
had  been  recognised  bj  tha  Blench  Gotemment. 
After  many  yean*  Btigatlon  against  other  parties  in 
other  Bnglish  courts,  the  defendants  recotered  a  large 
sum  to  whioh  they  were  entitled  under  the  compromise, 
and  this  sum  was  still  in  court.  The  plaintiiEs,  who 
were  the  de  fun  Ck>?smment  of  Peru,  reconstituted 
in  1886,  did  ne*  laterftee  in  the  prooeedfaige^  but 
asaiad  to  restrain  the  defendants  from  taking 
ttie  money  out  of  court,  on  the  ground  that  the  com- 
promise was  TOid  unlsea  ratified  by  the  de  fun  GK>Tem- 
msnt  when  restored. 

HeU,  that  the  question  was  one  of  international 
law ;  that  the  aots  of  the  defcuto  Gtofcmment  towards 
iore^ners  by  whose  GK>femment  it  had  been  reoog* 
aised  did  not  require  ratifloation  and  could  not  be 
repudiated  by  the  cb/ursGofemment ;  that  the  oom- 
pramise  was  valid ;  and  that,  taking  into  consideration 
ttie  bdance  of  oouTenienoe  and  tiie  attitude  of  the 
Peruvian  Government  during  the  litigation,  and  the 
lad  thai  the  Dictator's  Government  could  not  have 
laoovered  tiie  mon^,  the  motion  must  be  dismissed, 
with  coalB.-*ibpii^  of  Pdru  v.  Dreyfuif  ob.ix  xat,  s. 
492^38  Ob.  D.  348 ;  57  L^  J.  Oh.  586 ;  58  L.  T.  433. 

7.  Rueiiiion^NoUee—BtaionahU  Mme— iS^>lo 
jper/ormanee.^A^  who  was  trustee  of  the  bare  legal 
aotate  in  a  farm,  contracted,  on  the  8th  of  July,  to  sell 
It  to  B.  As  soon  as  B.  discovered,  by  the  answers  to 
bis  requisitkms,  the  true  state  of  the  title,  he,  hf 
f  nrthor  requisitions,  about  the  middle  of  August,  re- 
quired that  the  benefldailes  should  sign  or  ratify  the 
contract.  A.  at  first  refused,  and  proposed  that  they 
should  merely  Join  in  tbe  conveyance;  but  upon  B. 
insisting  on  his  requisition  A.  promised,  *' without 
prejudice,''  that  it  should  be  done.  The  original  con- 
tract was  to  have  been  completed  on  the  4th  of  August, 
but  time  waa  not  made  of  the  essence.  On  the  11th 
of  October  B.  wrote  that,  unless  he  reoeived  the  ratifl- 

'  within  the  present  week,"  he  should  **  seek  to 
,"  Bbur  weeks  later,  not  having  received  it»  he 
''The  contract  is  now  resdnded."  A.  had 
obtained  all  the  necsasary  signatures  within  a  day  or 
two  afterwards. 

Held,  that  B.  might  have  rescinded  immediately  his 
laqnisition  as  to  the  beneficiaries  signing  the  contract 
waa  isjectcd,  and  that,  at  any  time  after  that— the  rule 
aa  to  fixing  a  rcaaciiablc  time  not  bctaig  appUoaUey  A. 


not  being  able  to  make  a  good  title  himself,  nor  having 
power  to  compel  a  conveyance  by  those  who  could — 
B.  might  have  declined  to  wait  any  longer ;  and  that, 
even  if  the  rule  had  been  applicable,  tbe  time  allowed 
was,  under  the  dzoumstanoes,  reasonable. 

Forrer  v.  /fosA,  14  W.  B.  8,  35  Beav.  167,  and 
Brewer  v.  Broadwood^  31  W.  B.  115,  22  Ob.  D.  105, 
followed. 

Boliehury  v.  H<Muf^  2  Yo.  k  Ooll,  54,  distiu- 
guished.-*£ea  v.  Soamm^  0R.nw  xik.,  j.  884. 

8.  Bei'Off'^CounUT'daiin — Unliquidoied  damages, 
—A  company  contracted  to  complete  a  railway  in  fife 
years,  and  to  maintain  and  work  it,  in  consideration 
of  which  the  Government  of  Newfoundland  covenanted 
to  pay  to  tbe  company  an  annual  subsidy  for  thirty- 
five  years,  to  attach  proportionately  and  form  part  of 
the  company's  assets  on  the  completion  and  working 
of  each  sectionof  five  miles,  and  to  grant  to  the  company 
in  fee  simple  5,000  acres  of  land  for  each  completed 
mile  of  raflway  on  completion  of  each  section.  The 
company  made  part  of  the  line,  and,  on  completion  of 
each  section,  received  proportionate  grants  of  land 
and  half-yearly  paysMnts  on  account  of  the  subsidy. 
The  company  afterwards  committed  a  breach  of  the 


Held,  (1)  tint  each  claim  to  a  grant  of  land  was 
complete  en  the  completion  of  each  section ;  •;2)  that, 
on  tiie  completion  of  each  section,  a  proportionate 
subsidy  became  payable,  subjMt  to  the  condition  of 
continuous  working ;  (3)  that  the  Government  could 
counterndaim  for  damages  for  non-completion  of  the 
railway  i^nst  the  company's  assignees.— ifew/ound- 
land  OovemmmU  v.  New/bundhnd  BaUway  Oo.^  p.o. 
—13  App.  199 ;  57  L.  J.  P.  a  35;  58  L.  T.  285. 

9.  8pee^/lo  performaneo^WritUn  eonlracf— Parol 
evIdMCS.— By  the  terms  of  a  written  agreement,  J« 
agreed  to  lease  to  W.  *' a  shop  and  premises  .  •  • 
whioh  are  to  be  built  at  a  cost  not  to  exoeed  £400, 
...  at  the  annual  rental  of  £75.  •  •  •"  J. 
expended  £750  in  buildhig  the  premises,  and  refused 
to  grant  a  lease  to  W.  at  the  annual  rent  of  £75.  In 
an  action  by  W.  f6r  specific  performance  of  the 
written  agreement^  J.  set  up  as  a  defence  a  con- 
temporaneous parol  proviso  to  the  agreement,  to  the 
eflect  that,  if  the  outlay  exceeded  £400,  the  rent  was 
to  be  raised  in  proportion. 

Held,  that,  as  the  parol  proviso  did  not  contradict^ 
but  merely  explained,  the  terms  of  the  written  instru- 
ment, evidence  of  it  was  admissible ;  and  that,  as  the 
evidence  proved  that  the  plaintifC  had  agreed  to  such 
parol  proviso,  the  action  must  be  dismissed. 

Lord  Townehend  v.  Stangroomt  6  Yej.  328,  fol- 
lowed.—-fFiUfoms  V.  /ones,  CS.D.  kkl^  t.  573. 

See  also  Oompant,  10^12,  27,  32,  36;  Oovbnamt, 
3,  4;  FaAin>S|  Statuti  ov;  Husband  and  Wipb,  14; 
Imvaxt,  1,  2  ;  Ixf  oKOTXoa,  9 ;  JvxisDionoir,  14,  19  ; 
Local  GtovBBMxuNT,  5  ;  ILucdaxos,  1 ;  MisasPBasBivT- 
Anov,  2,  3 ;  Mobtoaob,  2 ;  Pbaotiob,  49,  50 ; 
SPBOino  Pbbvobiumob,  1—5;  TbustbB|  1. 

OONTBIBUTORT.— See  OncFAinr,  6—15,  38. 

OONTBIBUTOBY  NBGLIGENOB.— See  Hastbu  and 

Sbbvaxt,  5 ;  NsaLiaBNOB,  1,  2  ;  Railwat,  7,  8. 

OONYBBSION.— See  Bxboutob,  1 ;  Pbobatb  Dutt  i 
WiiL,  17. 

OONYEYANOING  AOTS.— See  Oopthold;  Husband 
AMD  WiPB,  15  ;  Laitdlobd  AMD  Tbmamt,  3 ;  Sbttlb- 
MBMT,  9;  SooTLARD,  IiAW  OP,  4;  Tbustbb,  2,  3,  5,  9, 

10;  YbNDOU  AMD  PUBOKASBB,  4i 

OOKTOOATION.— See  EooiBsiAsnoAL  LaWi  5. 

OOPTHOLD  t— 

DeffoMUnt^DeM  ^  fofa  tmtHee^Ooimiftmdng 
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Ad,  1881  (44  <fe  45  Vid.  c.  41),  «.  30— aopy^2<2  ile<» 
1887  (50  <it  51  Vid.  c.  73),  i.  45.^4  boIo  surfiving 
tinetee  of  copyholds,  who  was  tenant  on  the  court 
rolls,  died  in  1884.  His  executors  had  Qot  been 
admitted  tenants  to  the  property  before  the  passing 
of  the  Oopybold  Act,  1887. 

Held,  that,  on  the  passing  of  the  Copyhold  Act, 
1887,  the  Convey ancing  Act,  1881,  ceased  to  have 
any  application  to  copyholds,  and  tiiat  the  copyholds 
were  vested  in  and  conld  be  dealt  with  by  the  persons 
io  whom  they  woald  have  been  vested  if  the  Act  of 
1881  bad  never  been  passed. 

5em520,  if,  before  the  passing  of  the  Oopyhold  Act, 
the  ezeontors  had  been  admitted  to  the  copyholds, 
and  bad  made  a  disposition  of  them,  they  wonld  have 
been  able  to  make  a  good  title.— Zn  re  MilWs  TrwU, 
OK.D.  NOR.,  J.  893—37  Oh.  D.  316 ;  57  L.  J.  Oh.  466  ; 
68  L.  T.  620. 

See  also  Bbid,  8. 

OOPYRiaHT:— 

1.  Drama  —  Infrin^emmA  —  DramaUKd  novels 
Multiplying  wpie^-^OopyHgU  Ad,  1849  (5  <ft  6 
Vid*  e.  45),  as.  2,  8.— Although  tiie  mere  dramatisa- 
tion of  a  novel  and  the  repreeentatton  of  the  play 
upon  the  stage  are  not  infringements  of  the  copyright 
of  the  novel,  the  making  copies  not  in  print  of  a  play 
in  which  numerous  passages  fiom  the  novel  have  been 
inserted  it  *'  multiplying  copies  "  of  the  novel  within 
aeotion  %  of  the  Ooj^ght  Act,  and  is  an  infringe- 
ment of  the  oopyright— ITdkffae  v.  Seebohim,  ofi.D. 
sn.,  f.  686— -57  L.  J.  Oh.  689 ;  68  L.  T.  928. 

2.  Ltdure^PtilUcaUon'^UhiverHtf/  pro/e$tor.'^ 
A  professor  in  Glasgow  University  delivered  lectures 
to  a  elites  of  students,  who  paid  fees  for  the  right  to 
attend. 

Held  (Lord  Fitsgerald  dissenting),  that  the  pro- 
fessor did  not  thereby  publish  the  lectures  to  the 
whole  world,  eo  ae  to  entitie  anyone  who  heard  them 
to  republish  them  without  the  permission  of  libe 
authr.— CaM  v.  iSfime,  h.l.  199—12  App.  326;  57 
L.T.684. 

3.  MuBte^AMiffnmeni'^  A  4  Will.  4,  e.  15,  f.  2— 
Copyright  Ad,  1842,  s.  20.— An  assignment  of  copy- 
right in  a  musical  oompoflition  must  be  in  writing. 

The  plaintiff  had  for  some  years  acted  as  musical 
conductor  at  defendant's  muaic-hall.  and  had  com- 
posed pieces  for  performance  which  had  been  per- 
formed there,  and  for  whidi  he  had  been  paid. 

Held,  that  the  relations  existing  between  the  parties 
were  no  bar  to  an  action  by  the  plaintiff  for  infringe- 
ment of  copyright.— ^o^  v.  Lakh,  q,l.  277—20 
Q.  B.  D.  378 ;  57  L.  J.  Q.  B.  227. 

4.  Newipapet'^Infringemeni^Regidration^Copy' 
tight  Ad,  1842,  sf.  3,  13,  18|  24.— To  entitie  the 
proprietor  of  a  periodical  to  bring  an  action  for  in- 
fringement of  a  copyright  the  entry  on  the  register  at 
Stationers*  Hall  must  state  the  exact  day  of  the  first 
time  of  publication  of  the  work,  as  well  as  the  titie ; 
and  the  proprietor  must  prove  that  he  has  actually 
paid  for  the  eontiibutlons  of  the  infringement  of 
which  he  complains.— Colltti^r^e  ▼•  JSmmatt,  ohj>. 
kAT,  *•— 57  L.  T.  864. 

5.  Pidure^If^ngemen$-~8aU  after  regidraiHon 
-i—  Damagti — Infundion — PenaUy — Copyright  Ad, 
1862  (25  A  26  Vid.  c  68),  M.  1,  4,  6,  11.— The 
defendant,  at  the  request  of  the  plidntifls,  executed 
numerous  copies  abroad  of  a  picture,  the  property  of 
the  plaintiffs,  before  registration  of  the  copyright. 
Some  of  the  copies  were  sent  to  the  defendant's  agents 
in  England  before,  and  sold  by  them  alter,  registia- 
tion  of  the  copyright. 

Held,  that  the  plaintiffs  were  entitied  to  an  isjeno- 
liaii  mA   dwlMwl  im  Woarti   ef  ' 


(dtssenMsnfo  Lopes,  L.J.)  to  an  injunetion,  dsnago, 
and  an  order  for  delivery  of  pirated  copies;  tet  tbt 
they  were  not  entitled  to  penalties. 

Judgment  of  the  Queen's  Bench  Diviiion  Tirantf. 
— rucA;  V.  Priedet,  ca.  93—19  Q.  a  D.  W;5I 
L.  J.  Q.  B.  533;  57  L.  T.  110. 

See  also  iRjuxonoN,  12. 

CORONEE:— 

1.  IfiquitUion'^Irregularity — iimsadmsaMMit' 
rari— Coroners  Ad,  1887  (50  <ft  51  Vid.  c  71],  k  Kb- 
A  coroner^s  inquisition  stated  that  the  Juy  ^ujvfn 
their  oaths  that  the  directors  of  the  GtsstV«tai 
Bailway  Co.  did  feloniously  kUl  and  stej"  tfai 
deceased. 

Held,  that  the  Jurisdiction  of  tiie  High  Coot  to 
quash  irregular  inquisitions  has  not  been  aibetod^ 
section  20  of  the  iDoroners  Act,  1887,  whish  giw 
power  to  "the  court  having  oognisanoe  of  ttssne" 
to  amend  defects  in  inquisitions  ;  and  that,  on  a 
application  for  a  writ  of  eerticrari,  the  iaqtiritka 
could  not  be  amended,  but  must  be  quashed.— ibf.  t. 
Oreat  Weatem  BaUway  Co.,  a.B.D.  506—80  Q.  B.  D. 
410;  57  L.  J.  M.  a  31 ;  58  L.  T.  765. 

2.  Miaotmdud^InguiMitm^Verdid  J^siflto 
— OertioxaxL— On  an  application  for  a  egfJwoH  to 
quash  a  eoronet's  inquisition,  the  eovl  wOl  sst 
examine  the  depositions  returned  by  the  oonaff  h 
order  to  ascertain  whether  there  waa  evl&fliaiil  sfidaei 
to  support  the  verdict 

A.  was  killed,  and  B.  and  a  were  woonM  by 
poUoe-oonstables,  who  fired  riflea  during  an  iftiy* 
An  inquest  was  held  on  A.,  and  was  adJoonNdifier 
the  Jury  bad  viewed  A.'a  body.  B.  died  tted^ 
before  the  adjourned  inquest,  and  the  sane }«" 
were,  by  the  coroner's  direction,  anmmonsd  tiktf 
an  inquest  on  B.  0.  died  two  dqrs  sftMiA 
and  the  same  Jury  investigated  the  death  of  slli> 
parties.  The  Jury  had  retired^  and  the  coKNMCt^ 
their  verdict  in  a  private  room,  and'  nd  in  ooeft 

Held,  that  the  coroner  had  been  gaO^  of  ^ 
condaet,  and  that  tiic  proceedings  were  iimdft- 
In  re  MiJkdhMovm  InqvMUfm,  a3j».  (Ir.)-tlLl 
Ir.  279. 

OOEPOEATIOlsr:— 

Removal  of  offi/cer^Ekemoiynary  miptrd/m" 
Infundion — Vieiiidian.'-^A  membsv  or  an  oflsflreln 
eleemosynary  corporati<m  may  be  zemoved  for  MdUii 
cause.  The  corporation  will  not  be  austrriaaJ  ¥ 
injunction  from  inqni^g  into  the  .ooadiot  «|" 
cifiloer,  but  the  only  remedy  is  by  visitation.— O^M 
V.  ilfereer'i  Hospital,  v.o.  (Ir.)— 19  L.  B.  Ir.  W 

See  also  EzAonov  Law,  1—4 ;  Imoqmm  Xtii  'i 
MumoxPAL  OoBPoaASioif,  1,  2  ;  Quo  WuMMft^l 

OOSTOj— 

1.  AdminidraUonr^lSrext  qf  Un.— In  a  sootNtta 
the  right  to  letters  of  administration  amoaf  tlM>^ 
of  kin  primd  fade  equally  entitled,  the  adisiBiib^ 

'  should  be  selected  by  the  registrar  on  susunfla^*' 
persons  improperly  brought  into  court  by  s  100* 
wiU  be  entitied  to  tiieir  costs.— Jn  the  Qeodi  tf  ^^ 
P.D.  &  A.D.— 58  L.  T.  683. 


2.  AdminidraHan — Payment  ttilo. 
torn  cannot,  by  payment  into  oonrt  or  any  <<to**^ 
anee  of  a  Imey,  relieve  the  residne  fiem  bcadV^ 
costs  of  VI  inquiry  for  the  purpose  of  asusililuNf** 
are  the  penons  entitied  to  jfcake.— Jn  re  GOi^^ 
OKI.,  J.  180—86  Oh.D.  486;  66  L.  J.  €k  lUt«> 
L.  T.  6. 

8.  AdmifMrtdionaeHfrn^Beit^fBofeiUlt^^ 
o/soUeOiM^^Maej^n^ 
\    iitmlor  et  aiiiBl6elnte  leiabMdfBtldvMMitt^* 
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the  estate  and  failed  to  aoooant  for  it.  The  admiaia- 
trator  obtained  in  1876,  in  the  Qaeen*8  Bench  Diflsion, 
n  rale  that  the  eoUdtof  ahonM  be  atraok  ofl  the  folla, 
or  anawer  an  afildavit  relating  to  the  retention  of  the 
money.  A  writ  of  attachment  waa  iiaaed  against  the 
aolidtor,  who  absconded.  The  writ  was  renewed  in 
eaoh  term  down  to  1867.  In  that  year,  npon  further 
oonsideration  of  an  notion  to  administer  the  eetatOi  the 
taxing  master  was  directed  to  tax  the  ooats»  dhacges, 
and  expenses  of  the  administrator  properly  inonrred. 
Be  disallowed  the  oosts  of  the  prooeedinga  against  the 
aoUdtor,  on  the  ground  that  they  were  not  the  ordin- 
aiy  proeeedingSy  but  were  in  the  nature  of  ponisliment 
to  the  Bolioitor. 

Beld,  that  the  object  of  the  proceedings  against  the 
solicitor  was  to  obtain  the  money  due  to  the  estate; 
that  some  of  the  oosts  onght  to  be  allowed ;  and  that 
it  mnst  be  referred  to  the  taxing  master  to  consider 
what  part  of  the  disallowed  costs  had  been  inenrred 
for  the  baneflt  of  the  estatOi— Iftielwlt  ▼•  DavU^  oh»d. 
xoB.,  7.r-67  L.  J.  Oh.  3 ;  67  L.  T.  766. 

4.  AdmM§kaUonmiiof^Maff^Ord.  66, r.  11.-- 
An  aetfon  for  administration  of  the  estate  of  a  testa- 
tcis  was  instituted  in  1876.  In  Angvst,  1882,  Bacon, 
Y.O.,  mada  an  order  in  the  action  on  further  oonsidera- 
tiMi  declaring  that  the  costs  of  the  action  were  charge- 
aUa  on  the  real  estate  of  the  testatrix  in  exonemtlon 
of  her  personalty,  and  directing  taxation  of  the  coats 
cf  all  parties  to  the  action  as  between  solidtor  and 
ettent.  In  May,  1868»  Bacon,  Y.O.,  made  a  further 
Qtder  to  the  same  effect  with  reference  to  the  oosts  of 
aU  parties  incurred  since  August,  1882,  but  neither  of 
the  orders  ezpreesly  directed  payment  of  the  oosts 
trhen  so  taxed.  In  Norember,  1887,  the  aotion  came 
on,  on  aeoond  further  considention,  before  Kay,  J«, 
who  dliectsd,  under  order  65,  a  reference  to  the  taxing 
ofOoeK  for  inquiry  and  report  as  to  the  cause  of  the 
deUy  In  the  proceedings*  and  as  to  who  waa  responaiblo 
therefor. 

Held,  on  appeal,  (1)  That,  whether  on  principle  or  on 
the  antiiorities,  the  ordeta  made  by  Bacon,  Y.Ci,  did  not 
amount  to  an  idlowanoe  of  the  costs  so  as  to  prsTent  the 
Judge  b^re  irhonk  the  matter  afterwards  came  Mtords- 
ingany  power  given  him  by  ord.  65,  r.  11 ;  (2]  that  the 
power  ^ven  by  ord.  65,  r.  11,  Was  not  confined  to 
the  case  where  costs  had  been  incurred  oH  behalf 
of,  and  were  piqrable  by, «  par^  to  the  aotioik,  hut 
appUed  also  to  a  case  where  costs  Were  payable  out  of 
a  fund  ;  (6)  that  the  pow6r  gifen  by  the  rule  was  not 
limited  in  its  operation  to  oosts  incurred  on  or  after 
the  date  when  the  new  rules  came  into  operation,  but 
waa  applicable  to  all  ooats»  at  whaterer  time  incurred, 
In  any  actions  then  pending ;  and  that  Kay,  J.,  had 
Jurisdiction  to  direciTa  reference  with  respect  to  costs 
fncnrred  prior  to  OotobeTi  l883.--J9fDttm  t.  BwtiUUf 
225—37  Oh.  D.  207 ;  58  L.  T.  571. 


6.  AdmMdraUim  acMon«*JVo  prnwrnU  ^Mk^ 
OiMk  n^o/TMl  ssMe.^If  la  n  etedltoi's  aotion  to 
adminlBter  real  and  personal  estate  tho  accouata  show 
that  there  is  no  personal  eataie,  the  oosts  of  the 
pi^.»«#  mnA  fttf  thji  aiiMiniiitratifln  afs  payablo  out  of 
the  real  eatatc^Borry  ▼•  Qvinkm,  ^.a  (Ir.)— 21 
i«.B.Ir.  11. 

Dday^OrL  65,  m  1,  II.'O-Ab  admiBlstMtian  aotion 
was  brought  by  a  peraon  whcoe  oaly  Interest  in  the 
ootnfte  ooBSlated  of  a  sh«o  oC  the  fssUtao,  which  he 
Ihad  bought  for  i55.  Tho  writ  was  isenod  la  188S, 
Jvdgnent  woa  given  Urn  adMlnistiation  and  flseonata 
and  iaqiMea  weio  oiieMdritf  1883,  and  the  aertifloate 
waa  made  in  1887,  when  tt  appeared  that  the  aotion 
hmk  been  unneoeaaary  and  of  no  bsnsAt  to  the  estate. 

Bold,  that  tho  plaintlfl  mast  piqr  •&  tb«  «iU  of 
tha  aotloii  iaoamd  rfaoo  cid.  65,  t.  1,  omm  into 


operation,  and  that  the  oosti  up  to  that  time  must  be 
tmd,  having  regard  to  the  delay  which  had  occurred, 
with  liberty  for  all  parties  to  apply  In  respect  of  saoh 
costs. — QMfing  v.  Xaaca4(«r,  ok.d  xat,  J.  216—58 
I.,T.74. 

7.  Appm^  BtpwoU  d^endanii  ^  Diiontian  of 
Umng  mosfor — Chrd»  65,  r.  27.— The  House  of  Lords, 
on  dismissing  an  appeal,  directed  that  the  plaintiffs 
should  pay  £e  defendants'  costs  in  all  three  courts, 
and  that  in  taxfaig  the  oosts  in  the  High  Obnrt  and  in 
the  Ooort  of  Appeal  the  taxing  master  should  consider 
whether  any  of  the  defendants  who  had  appeared 
aeparately  had  any  suffiolent  reason  for  severing  fa& 
thehr  defences,  and  if,  and  in  so  far  as,  it  should 
appear  that  they  had  not,  the  taxing  master  was  to 
allow  only  one  set  of  oosts,  as  he  should  think  right. 
The  taxing  master  allowed  each  of  the  defendants 
separate  costs. 

Held,  that  the  House  of  Lords  had  delegated  to  the 
taxing  master  the  duty  of  deciding  whether  the  de- 
fendants were  entiiled  to  separate  costs,  and  that,  as 
it  had  not  been  shown  either  that  he  had  not  exercised 
his  discretion,  or  that  he  had  done  so  on  a  wrong 
principle,  an  appeal  from  hii  decbion  could  dot  be 
entertained. 

Beolsion  of  North,  J.,  affirmed.— BosureZ^  v«  Ooaki 
(2),  O.A.  209—58  L.  T«  97. 

8.  Appeal  for  oo«<i—  ExeetUor^  AdminUiraticn 
adion-^Ord.  65,  r.  1.— An  appeal  lies  against  the 
decision  of  a  Judge  in  chambers  ordering  an  executor 
who  is  the  defendant  iu  an  administration  action  to 
pay  the  costs  of  such  action  on  the  ground  of  his  re- 
fusal to  furnish  accounts.— £au;ii  v.  PriicJiafd,  ca.— 
57  L.  T.  858. 

9.  AUachmini  —  ChimUhee  wrdw  —  Osmpany  — 
TrwMffr  q/  sWsf— Common  Law  /Voesdars  (irs- 
land)  Ad,  1853  (16  df  17  Fid.  o.  113},  m.  132, 138.— 
Oosts  will  be  allowed  of  an  application  under  lections 
132  and  138  of  the  Oommon  Law  Procedure  Act 
(Ireland),  1853,  to  attach  and  transfer  shares  in  a 
company,  and  will  be  payable  out  of  the  proceeds  of 
•hares  in  the  hands  of  the  sheriff.— nioount  ifoise- 
reeM  v.  Brannigun,  a.B.D.  (Ir.} — 22  L.  R,  Ir.  65. 

10.  Oampanif -^  Winding  np^JPditim^SiparaU 
cr$dUar$.'^A  areditor's  windlng-np  petition  stood 
over,  and  it  was,  at  the  requert  of  the  potltionff , 
dismiseed  with  costs,  the  oompany  having  paid  the 
petitioner's  debt  and  oosts.  One  of  two  oroditors 
who  appeared  to  support  the  winding  up  had,  since 
the  petition  stood  over,  been  paid  part  of  hli  debt, 
but  the  other  had  not  received  anything. 

Held,  that  the  proper  order  was  to  gtv«  one  set  of 
oosts  to  the  creditor  who  had  gained  nothing  by  the 
proceedings.— /n  rp  Beckham  and  Ead  Bidwieh 
Tramwaye  Oo*,  ok.d.  obi«,  ^•— 67  L.  JT,  Oh.  462 ;  58 
I*  T.  876. 

11.  Oaunig  wmf^OmuUer^dakn^Thdrd  wurig^ 
Oouniu  OourU  Ad,  1867  (30  A  31  Vid.  e.  142),  e.  5— 
Judkaiuire  Ad,  1873  (36  A  37  Vid.  o.  66X  #•  34, 
wb-eMon  Z-^Ord.  21.  rr.  11— 14— Ord  65,  r.  L--In 
an  action  by  a  landlord  for  three  years^  rent  the 
defendant  counter-claimed  against  the  plaintiff  and 
tfabd  parties  for  an  illegal  distress.  The  oounty 
court  Judge  gave  judgment  for  the  plaintiff  on  the 
claim  and  counter-dUim,  but  for  the  defendant 
agaittf  t  the  third  parties  for  £i  5s.,  and  such  costs 
as  the  defendant  would  have  been  entitled  to  at  law* 

Held,  that  tho  oosts  were  in  the  Judge's  disoretion, 
and  that,  there  having  been  no  exercise  of  his  disere« 
tion  against  the  third  parties,  the  defendant  was  not 
entitled  to  any  costs.— X«o(ii  v.  TfimnUng^  a.B.n.— 
21  a  B.  D.  230. 

12.  Dimfdim  ^i^rfgJ-ftwfat  pgtiu  "JiiMctfca 


61 


CosU. 


DIGEST. 


[  ^66k]7  Beporter,  Bin  IS,  mi. 

Cotti.  52 


— Jvdtcattfre  {Irtland)  Ad,  187?  (40  A  41  Vid.  c. 
57),  i.  58. — In  an  aoUon  for  the  seduction  of  a  woman 
tbirtj-flTo  yean  old,  all  the  parttea  being  in  poor 
cirenmstanceei  the  jary  fonnd  a  verdict  for  the 
plaintiify  with  £10  damagee. 

Held,  that  there    was   not   '^Bpecial    oanae''    to 
Jnttify  the  Judge  in  depriving  the  plaintiif  of  ooeta.— 
Wilton  ▼.  MeMaim,  o.a.  (Ir.)— 19  L.  B.  Ir.  588. 

13.  Divcrc&^AduUery  of  vfif^^BeparoU  eilaia*^ 
When  a  wife,  who  hat  had  a  decree  ni»i  pionouneed 
against  her  on  the  ground  of  adultery,  ia  poaseeaed  of 
aepaiate  property,  the  court  will  refnao  the  usual 
order  for  %b%  wife's  coets,  and  will  order  her  to  pay 
the  coetB  of  the  t^U-^MiUward  ▼.  MUlward  and 

.  Andrtwi,  p.d.  k  a.d.— 57  L.  T.  569. 

14.  Difforee — AdutUry  of  wife — Separate  eelaie-^ 
.  Undrfended  euiiA^Noiioe  to  wi/e.^-Jn  a  suit  for  disso- 
lution of  martiage  by  a  husband,  oosts  may  be  given 
against  the  wife  where  she  has  separate  estate,  but 
she  must  have  notice  of  the  application. — Field  v. 
Field  and  Iknion^  p.d.  k  a.d.  720—13  P.  D.  83  ;  58 
L.  T.  90. 

15.  DivoreO'^  Oo'tetpondeni'^Queen'e  Prodor^ 
O^de  of  iniervenHon^lHvoree  Ad,  1857  (80  A  81 
Vid.  c  8^,  s.  Zir^JHaifimonial  Oaueee  Ad,  1860 
(23  A  84  Vid.  e.  144),  f .  7— JfofHrnoniol  Oamte  Ad, 
1878  (41  <ft  42  Ficl.  e.  19),  s.  8.— Where  the  peti- 
tioner proved  charges  of  adultery  against  his  wife,  nod 
the  court  pronounced  a  decree  niei  tot  dissolution 
and  condemned  the  co-respondent  in  costs,  and  the 
Queen's  Proctor  subsequentiy  intervened  but  failed  to 
estllblish  his  charges,  the  court,  on  a  separate  applica- 
tion, refused  to  condemn  the  co-respondent  in  the 

'  petilionei^s  oosts  of  the  Queen's  Prootor*s  interven- 
tion.—B^dekAolt  V.  BhukhaU  and  Olarke,  p.d.  k  A.n. 
986—13  P.  D.  94 ;  57  L.  J.  P.  D.  k  A.  60. 

16.  IMsores— TFi/s's  coali.— At  the  trial  of  a 
wife's  suit  for  a  divorce  the  charges  of  cruelty  were 
withdrawn,  and  the  court  held  that  the  charges  of 
adultery  had  not  been  proved.  There  had  been  no 
order  for  the  respondent  to  secure  the  petitioner's 


The  court  refused  to  order  the  respondsnt  to  pay 
the 'petitioner's  costs^— rAomcMoii  v.  l^mpeon,  p.d. 
4kA.D.— 57L.T.S74. 

17.  J^vsnl— Oottfiftfr-eta^Dl.— >Where,  in  a  trial  by 
Jury,  there  is  a  daim  ahd  a  counter-claim,  whieh  is 
not  a  set-oil^  but  is  in  the  nature  of  a  croas- action, 
and  the  plaintiit  sucoeeda  on  the  claim  and  the 
defendant  on  the  connter-daim,  the  plaintifl  should 
have  the  general  costs  of  the  claim,  to  be  taxed  as 
though  it  were  an  independent  section,  and  the 
delendant  the  general  costs  of  the  counter-claim,  to 
be'  taxed  ai  £ough  it  were  another  independent 
action,  and  the  aUooaUr  f6r  oosts  should  be  given  for 

-  the  balance  due  to  the  party  in  whose  favour  such 

-  balance  is.— iSAfanne}  v.  taing,  ca.  897—80  Q.  B.  D. 
334;  57  L.  J.  Q.  B.  195;  58  L.  T.  706. 

18.  Efmi^Oounier^olaim^Ord.  669  r.  1.— The 
defendant  admitted  the  plaintiif  s  daim  for  £78,  and 
obtained  a  verdict  for  £17  on  a  ooonter-daim.  The 
Judge  gave  Judgment  for  the  plaintiff  for  his  claim, 
with  oosts  to  the  date  of  the  counter-claim,  and  for 
the  defendant  for  his  counter-claim,  with  costs 
thereof  and  subsequently,  indnding  the  oosts  of  the 
tUd. 

Hdd,  that,  no  **  good  cause  "  having  been  shown, 
the  Judge  had  not  Jurisdiction  to  prevent  the  oosts 
frdm  followiog  the  "*  event."— fF^Al  v.  8haw,  o.a.  408 
—19  Q.  B.  D.  396.  * 

19..if^aiil  dtfendani^Appearflnee  2y  eolieOor^' 
FereonaH  liahiU^for  ooid.— A  writ  was  served  on  an 


infant,  for  whom  a  soUdtor  entered  m  sppcinM 
bend  fide,  and  without  knowledge  o(  the  ddcsdatfi 
'  infancy.    The  action  was  afterwards  diaooatiBiuda 
account  of  the  defendant's  infancy. 

Held,  that  the  solidtor  was  not  psrsoBsUy  Mttn 
the  plaintiff s  ooats.—ffafd  ▼.  K»fe,  0^.9.  (k)-' 
88  L.  R.  Ir.  154. 

80.  Injundion'^lnterJoeidofy  ofd<f— THiL- 
Where  upon  an  interlocutory  motion  the  pIM 
obtains  the  relief  which  he  seeks,  he  ii  booaili 
apply  to  the  defendant  to  have  the  costs  diapoied  i 
on  motion,  and  unless  he  does  so  ii  predodd  fna 
having  the  extia  coets  of  gdng  to  trial,  tat  if  tht 
defendant  refuses  to  allow  the  matter  to  be  dih 
posed  of  on  motioni  or  if  any  question  remalBi  ops 
to  be  decided,  the  case  cannot  be  10  desltiith.- 
Sonneechein  v.  Barnard,  cH«n.  stl,  7.—  67  U  T. 
718. 

81.  /fifereaf— DitmiMo^  of  adion -^  Jwdgmed- 
CeHifleaU-^drd.  48,  r.  14.  — By  a  JodgBMit 
delivered  before  the  Boles  of  Ckrart,  1883,  esMiito 
operation,  an  action  was  dismlsacd  and  ths  plslslll 
was  ordered  to  pay  the  coats,  but  the  JudgMat  m 
talned  no  direction  as  to  the  date  from  whleh  iatan* 
on  the  oosts  was  to  run.  Taxation  proeeediDCi  wb 
carried  on,  and  the  taxing  maatn^s  certifloito  va 
made  after  the  rules  had  oome  into  opsntioB. 

Held,  aiBrmIng  the  decision  of  North,  J.,  tlnl  ik 
Rules  of  1883  applied  to  the  taxation  piocesdtaigi,«i 
that  interest  on  the  oosto  ran,  not  from  ths  dalirf 
the  taxing  master's  certUlcate,  but  from  the  date  of  tti 
Judgment. 

Held,  also,  thai  the  true  interpretation  cC  tbo  !«* 
in  ord.  48,  r.  14 :  '*The  forms  nsed  in  Appeadii  & 
shall  be  followed  with  such  vaxiattons  as  dwumittMS 
may  require  "—is,  that  the  fonns  In  Appsndli  t 
can  only  be  varied  for  the  pnrpoee  of  makiog  thon  b 
be  in  accordance  with  the  tenns  of  the  JadgM^> 
order.— ffoitfffU  v.  Ooake,  ca.  65—36  Ch.  D.4ili 
57L.J.Ob.  101;57L.T.748. 

88.  Judgment^Summone^Ord.  38,  r.  ^^Ori 
40,  f .  1.— In  an  action  to  restrain  the  pnblioitioa  tf 
a  trade  draulsr,  the  defendants,  by  thdr  ststoafftd 
defence,  oiEered  to  submit  to  a  perpetud  iajoaoliooa 
the  terms  of  an  interim  injunction  whieh  hd  ^ 
previoudy  granted,  **  to  be  obtained  on  a  sunafisiti 
be  issued  for  that  purpose.*'  The  plaiatUb  Mfttt| 
action  down  on  notice  of  motion  for  Judgnsat  otw 
ndmisslona  in  the  pleadings,  and  ddireisd  lo* 
defendants  a  copy  of  the  minntea  of  the  mid 
Judgment,  which  was  identlod  witii  that  to  %Mm 
defendants  had  oflsred  to  submit.  ^ 

Hdd,  that  tiie  pldntiib  ought  to  have  pio«2 
by  summons  in  chambers,  and  would  only  ^^^ 
such  costs  as  would  liave  been  properly  iaeaid* 
th^  had  ptoqeeded  by  snmmona.— JCondoa  B^ 
Dydng  Oo.  ▼.  IM^i  oba.  won.,  u  497— 57i»'* 
01.505. 

83.  Mortgage '^Forodoewre  odfoii  —  IMf^Lj! 
^poeeeerUm^(mimfor  penonai  |wqfmsii^— gfi";^ 
Ord.  56»  r.  5a.— A  mortgagee  in  poessooioB  bi«V| 
an  action  for  f oredoeure,  and  asked  on  metk^  *'  1 
Judgment  for  (infer  alia)  m  order  for  goampt 
ment  1^  the  mottgagor  of  the  amount  dn^td  v 
part  of  the  order  was  rdnsed.  _.  . 

Hdd,  that  the  plaintiit  waa  entitled  to  Ihoo^ 
the  action,  and  not  dmply  to  snch  costs aihi««<" 
have  recdved  if  he  had  pioceeded  bf  iu""*^ 
Brooking  v.  Bkewie,  OH.n.  sat,  j.  815-53 Ut,^ 

84.  Morlgago-^ForedoeureadionSeedttr^ 
mofii— Orcf.  55,  r .  5a.— A  mortgagee  btoagkt » IJ^ 
doeure  action,  the  facts  being  compUedd, iijir 
speedy  appointment  of  a  recdver  being  of  lapflK"^ 
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Tb6  reoeifer  wm  dulj  appointed,  aod  the  deftndont 

•  did  not  appear  In  the  notion. 

Held,  on  motion  for  Jadgment,  thft  the  plaintiff 
waa  only  entitled  to  aneh  eoote  ai  he  wonld  bate  been 
entitled  to  if  he  bad  proceeded  by  aommonf* 

Smnhle,  that  a  reoeiter  can  be  appointed  on  a  ran* 
mone  under  ord.  55|  r.  5a. — Sarr  t.  Harding,  ob.d. 

VAT|  J.  SI 6. 

55.  Jli<ftiam^*Ini$tlocyiary  infundian'^  Po§tpoH$' 
maii  tai  fftal.— la  a  petant  action  a  motion  waa  made 
on  behalf  of  the  plaintiff  for  an  inleWni  in}nnetIon, 
but  waa  not  beard  on  the  merlte,  the  order  made  being 
"motion  to  atand  to  trial."  No  order  waa  made  aa 
to  ooata.  On  the  trial  Judgment  waa  gl?en  for  the  de- 
fendant,  with  ooatt ;  bat  nothing  waa  aaid  aa  to  the 
ooata  of  the  motion,  and  the  taxing  maater,  in  draw- 
ing up  the  Judgment,  ref  oaed  to  include  them. 

Held,  that,  where  a  motion  la  adjourned  or  ttanda 
ovei  to  the  trial,  and  no  mention  ia  made  aa  to  the 
eoato  of  it  either  then  or  at  the  trial,  the  Judgment 
carrlea  the  coats  of  the  motion.— 6'ofiie<4  ▼•  Btihop, 
CB.D.  ux.,  7.  505—38  Oh.  D.  385  ;  67  L.  J.  Ob.  642. 

56.  PaHsMoii-«-2VHi<0e»— DMaoMd  fmeleM.— In  a 
partition  notion  an  order  waa  made  direoting  taxation  of 
ooata,  indnding  in  the  ooata  of  the  truateea  one  moiety 
of  any  ooata  and  expeniea  properly  Incurred  by  them 
beyond  their  coeti  of  the  action. 

Held,  that  the  truateea  were  bound  to  pay  all  ocata 
of  former  deoeaied  truataea  properly  incurred;  and 
that  the  burden  of  proof  that  any  paymenta  were 
wrongly  made  waa  on  theobjeotora.— flarviy  ?,  (Hiver, 
CB.n.  XAT,  J.— 57  L.  T.  239. 

57.  Paytnanf  into  eouri^DUeonUnuaneB^Ord.  26, 
r.  1 ;  crd,  65,  r.  1. — On  a  aummoni,  under  order  14, 
for  the  payment  of  a  anm  of  money,  the  maater 
ordered  the  defendant  to  pay  money  into  oourt  aa  to 
part  of  the  claloi,  and  gate  leate  to  defend  aa  to  tbo 
rem^ndir.  After  iaano  Joined,  the  plaidtlff  ditcon- 
tinued  the  action.  The  maater  ga?e  the  defendant 
the  whole  costa  of  the  action  from  the  boginniog. 

Held,  that  the  ooata  were  not  go? emed  by  ord.  26, 
r.  1,  but  were  in  the  diioretlon  of  the  court,  uader  ord. 
65,  r.  I,  and  that  the  plaintiff  was  eutitled  to  hie  ooata 
np  to  the  time  of  payment  into  oourt. 

Langridge  t.  CampbeU,  25  W.  B.  85 1,  2  Ex.  D.  281, 
diUinguiehed. — Suckling  ▼.  Qahh,  a  b.d.  175. 

28.  Seak^Arhiiraiian-'Ord.  65,  r.  12.— An  action 
on  a  partncmhip  acoount  waa  by  oonaent  referred  to 
an  arbitrator.  The  terma  of  reftranoe  were  that  '*  all 
m-.ttera  in  difference  between  the  partlea  in  tie 
Rction"  ehonld  be  referred,  and  that  *'the  ooata  of 
the  action  "  should  abide  the  award.  After  the  order 
of  reference  the  partlea  agreed  to  aubmit  to  the  arbi- 
trator a  farther  matter  of  acooant  outilde  the  action. 
The  arbitrator  awarded  £40  to  the  plaintiff  on  hfa 
elaim,  and  found  that  a  further  aum  of  £14  2i.  waa 
due  to  him  on  the  eubeequent  account. 

Held,  that  the  plaintiff  had  recorrred  "in  the 
action  "  leee  than  £50,  and  therefore  came  under  the 
protiiionii  of  ord.  65,  r.  12,  whereby  the  coata  recorer- 
able  are  limited  to  county  court  ooata  in  aotiona  of 
'  contract  where  less  than  £50  ia  reooveredt  unless  by 
leave  of  the  court  the  High  Oourt  acale  ia  allowed.— 
EmnuU  t.  Heyti,  a.B.D.  237. 

29.  BcdU^Connfy  Oaurtt  Ad,  1867,  f.  5— Ore/.  65, 
rr.  l»  12.— Where  the  plaintiff  in  an  action  founded 
on  contract  within  the  meaning  of  section  6  of  the 
Connty  Oourta  Act,  1867,  reootera  leea  than  £20,  the 
oouft  can,  under  ord.  65,  r.  1,  allow  him  coata  upon 

'  the  county  court  acale. 

JodgfUent  of  the  Que e&'s  Benoh  Division  (86  W.  R. 
62)  fifened.— i^favd  ?•  SnoofMr,  cju  W^fS  L.  T* 

•  164. 


30.  Security — Absence  of  plainiiff, — A  plaintiff  who 
is  a  aeafurlng  man,  but  whoae  family  realde  per- 
manently within  the  Jnrladlotion,  and  who  reaidea  with 
his  family  when  not  on  a  voyage,  wfll  be  ordered  to 
give  security  for  the  oosts  of  an  action.— if arMn  v. 
BuBidl,  v.a  (Ir.)— 21  L.  B.  Ir.  196. 

31.  Swiriiy^AdminidraUan  acUon^Exeeuior^ 
M-o/.  — In  an  administration  aotioa  A.  appealed 
agalnat  a  finding  that  B.  waa  the  belr-at-law.  B. 
died,  and  A.  revived  the  prooeedlngs  against  D., '  B.*a 
executor  and  devlaee  in  truat  D.  was  insolvent,  but 
A.  had  been  ordered  to  pay  to  D.  the  ooata'  of  a 
previous  appeal. 

Held,  that  A.  must  gt? e  security  for  costs.— JTni^Af 
▼.  Qardner,  0.A.--S8  Oh.  D.  168;  58  L.  T.  699. 

32.  SeeMTiiy^  Appeal '^Special  eireamilafiMS.— 
Ahme  ofproeeee  ofwmr^-^Ori.  58,  r.  15.— An  appel- 
lant may  be  ordered  to  give  aeourity  for  the  coata.  of 
an  appeal  where  a  pritA  fa/de  case  of  abnae  of  the 
procees  of  the  court  baa  been  made  out.— FTeldoa  v. 
ifaolss,  OA.  154—20  Q.  B.  D.  881 ;  57  L.  J.  Q.  B. 
224;  57L.T.  672. 

33.  SteuriU^Company-^Winding  up^PdUioner 
ahroad^  Judgment  againei  oompany.^-A  company 
against  whioh  a  winding-up  petition  had  been  pi>e- 
aented  applied  that  the  petitioner,  who  was  resident 
abroad,  might  be  ordered  to  give  aecurlty  for  oo^ts. 
The  petitioner  had  obtained  Judgment  ia  an  un- 
defended action  against  the  company. 

Held,  that  no  aeourity  need  be  given.— ia  re  Cdn- 
Iraef  and  Ageney  Oorporationt  ob.d.  btl,  7.-57  L.  J. 
Oh.  3. 

34.  Seeurity^Married  woman^^ITe^  >Wfa(f.— A 
marrivd  woman  auing  by  her  next  friend  may -bo 
ordered  to  flod  security  for  costs.— 5<eviiis  v.  Thomp* 
eon,  C.A.— 33  Ob.  D.  317 ;  57  L.  J.  Oh.  748.    .     .  ) 

35.  Shipping'-^  CoUiiion^Adion'^  Tawing^ Oo^ 
(l^efi(f(intf.— The  barge  B.,  while  being  towed  by  the 
t*.,  was  damaged  by  a  collision  with  the  steamship  'B* 
The  owners  of  the  E,  comaenoed  an  action.  Joining 
the  owuers  of  both  veasela  aa  defendants.  <  At  the 
trial  the  /?.  alone  waa  found  to  be  to  blame. 

Held,  that  the  owners  of  the  JR,  must  pay  the  costa 
of  the  owners  of  the  8.,  as  well  ae  thoae  of  the  plUn- 
tlffs.— rAe  Biver  Lagan,  p.d.  ft  A.i>.— 57  L.  J.  P.  D. 
ft  A.  28. 

36.  SlandeT'-'Paymeni  into  court — Acceptance-^ 
Chmmon  Law  Procedure  {Irdand)  Act,  1853,  f.  126 
— /tt(fieafiirs(/re{aA(f)  Act,  1877,  s.  53.— The  de- 
fendant in  an  action  for  slander  paid  Into  oourt  alx- 
pence,  whioh  was  accepted  by  the  plaintiff  in  full 
satisfaction. 

Held,  that  the  plaintiff  was  entitled  to  his  costs 
necessarily  and  properly  incurred  in'  the  action.?— 
MeSh^ffrey  v.  £anagan,  a.B.D.  (Fr.)— 20  L.  B.  Ir. 
528. 

37.  Solicitor — Contempt  of  coMfi— iVo5afe  fro* 
eaecfin^s— Sabpcsaa  to  Iring  in  ecript.^k  eubpmaa 
waa  issued  in  a  non  -  contentious  matter  ditreot- 
Ing  B.,  a  solicitor,  to  bring  into  the  registry  a  acrtpt 
which  was  atated  to  be,  bat  whioh  was  not,  in  his 
posaetBion  or  control. 

Held,  that  non-complianoe  with  the  euhpceaa  waa 
not  a  contempt ;  that  the  fact  that  B.  had  not  fol- 
lowed the  practice  of  filing  an  aifidavit  explaining  the 
reason  for  hia  non-compliance  waa  not  a  contempt ; 
and  that  the  court  had  no  Jurisdiction  to  order  him  U 
pay  the  ooata  of  an  application  for  an  order  to  attend 
for  examination  before  the  Judge.  —  Sau^inge  v. 
iTmmffsefi,  o.a.— 57  L.  J.  P.  D.  ft  A.  1. 

88.  SoUcUor^PriHUgo^Chuniy  OourU  Ad,  1849 
(12  (»  18  nbf«  0.  )0l), «.  IB^Oounty  Oourti  4ef,  1867» 
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M.  5|  84»— Where  a  flolIcitor»  as  plaintifl  in  an  action 
upon  a  bill  ol  ooets  oommenoed  In  the  High  Oourt, 
reooTen  leie  than  £20*  he  beoomea  subject  to  the 
proTlsioDS  p£  section  6  of  the  Gonntj  Courts  Act, 
1867,  as  to  costs,  and  anj  prifUege  which  he  may 
have  had  of  bringing  the  action  in  the  High  Ck>nrt  is 
taken  away  bj  s^ctibn  18  of  the  Oountjr  Oourts  Act, 
1849,  which  Ms  Incorporated  into  the  Oonntj  Oonrts 
Act,  186T,  bj  section  34.*  —  Blair  ▼•  EUlw^  q.b.d. 
767—21  a  B.  D.  185  ;  67  L.  J.  a  B.  612. 

39.  rooM^iofi— i4r^a<ioit— 5fi5iiitsf*on'-Oos(s  of 
re/erenoa.— If  on  a  reference  to  arbitration  by  consent, 
bat  not  in  a  oansa,  the  costs  of  the  reference  were  left 
in  the  arbitrator's  dlaoretion*  the  eosts  of  nego- 
tiating and  settling  the  terms  of  submission  may  be 
allowed  on  taxation  as  coats  of  the  leferance.— 7n  re 
AuiothnpHc  Bailer  Oo.^  q.b.x>.— SI  Q.  B.  D.  IBS }  67 
L.  J.  Q.  B.  486. 

40.  lluoalion^'BankrupUy'^Bmfieio^Banhrupiqf 
Btde$,  1896,  Tt  liy^Bule  118  of  the  Bankruptcy 
Bales,  1886,  applies  to  coata  which,  by  the  proflslona 
of  the  Act,  are  payable  out  of  the  eatate,  and  not  to 
coata  which  are  lu  the  diacretion  of  the  court,  and 
which,  in  conaequence  of  the  court  exerciaing  its  dia- 
cretion in  a  particular  manner,  may  come  to  be  paid 
out  of  the  eatate.— J^o)  parte  Jayma^  In  re  Dowton, 

Q.B.D.,  BANI^T.  864. 

41.  Taxation — OaunHl-^Adminiairalion  adion — 
Inquiry  hy  chief  derk-^Adjoummmi  into  eourl.— If 
an  Inquiiy  la  ohaml>«ra  ia  adjourned  into  court,  the 
oosta  of  three  counael  will  not  be  allowed  aa  between 
party  and  party.— if oc^ver  t.  SarhUonf  x.b.  (Ir.) — 
21  L.  B.  Ir.  24K  . 

42.  TadDation^Oounsel'^Befrtsher^Appeal^Ord* 
65,  r.  27.— On  taxation  an  addition  may,  in  the  dia- 
cratiott  of  the  taxing  maater,  be  made  to  the  fees 
marked  on  the  briefa  of  counsel,  on  appeala  from  the 
Chanoery  Di? iaion  to  the  Oourt  of  Appeal,  e?en  if  no 

.  frivd  voce  etidence  has  been  taken.  Such  addition 
may,  if  the  taxing  master  thinks  proper,  be  in  the 
ahape  of  a  daily  allowance. 

Svendien  t.  WcMaee,  84  W.  B.  151, 16  Q.  B.  D.  27, 
explained  and  held  t^  ba  applieable  to  appeala  from  the 
Chanoery  X)ifi8ion.*i^a«^  ▼•  London  Joini-Stoch 
Bank,  o.A.  875—88  Oh.  D.  85 ;  57  L.  J.  Ob.  829 ;  ^58 
L.  T.  861 

48.  Taaeation — Oour^y  eourf.— The  plaintiff  com- 
menoed.  a  county  oourt  aotioa  for  leaa  than  £10,  and 
Gonanltad  aolioitoxs  with  leference  to  it.  The  aolid- 
tora  juTaaUgated  the  oaaa  and  xecommanded  a  aettle- 
ment,  which  the  plaintiff  would  not  accept*  The 
Bolidtpra  returned  the  p*pen  to  the  plaintiff^  who 
proceeded  with  tha  action  in  peraon. 

Held,  that^  on  the  taxation  of  the  solicitors*  ooata 
for  aer? icea  rendered,  it  waa  a  queation  for  the  taxing 
maater  whether  the  aolidtors  had,  in  fact,  acted  in  the 
action.— /fs  re  Dod,  q.b.d.— *21  Q.  B.  D.  242. 

44.  Taxalion-'Dieeoniinuanee  before  noUee  of  trial 
^•^Diierdion  of  maeter^Ord,  65,  r.  27  (6;.— Bule  9 
of  the  *'Spedal  Allowancea"  in  the  acale  of  1875 
enablea  the  maater,  in  hie  discretion,  to  allow  the  oosta 
of  evidence  obtained  by  a  defendant,  though  the 
plaintifl  discontinues  hia  action  before  notice  of  trial. 
^Windham  ▼.  Bainton,  q.b.d.  832—21  Q.  B.  D.  199. 

44a.  Taccation  —  London  agent  —  Solieitore  Act, 
1^43  (6  <ft  7  Via.  c.  78),  a.  37.— The  Solicitora  Act, 
1843,  gitee  the  court  no  juriadioticn  to  ordei  the 
taxation  of  part  of  an  agent'a  bill  of  ooata. 

The  court  baa,  under  ita  general  Jwladiotion, 
power  to  order  the  taxation  to  a  bill  relating  to 
•oirt  buaineaa,  whether  the  bill  ba  aa  agent's  bill  er  a 
bill  dellTered  by  a  aolioitor  to  hie  client ;  and  to  refer 


any  part  of  a  bill  to  taxation.— /n  re  Joiaioa  ttiu. 
374^37  Ch.  P.  433  I  57  L.  J.  Oh.  806;  58  LI 
692. 


45.  Ili0a<(on— IVof  Uno^Bolieitor  ta  i 
Taxation  hy  clerk  of  peaa^Solieitere  Ad,  18fi,ii7 
— Poor  Law  Amendment  Act,  1844(7  A  8  FidcMI}, 
a.  39.— Section  39  of  the  Poor  Law  AmendsMtk;, 
1844,  which  protidea  for  taxation  in  cectsiiw 
by  the  detk  of  the  peace  of  the  ooata  af  a  soBdhi 
employed  by  a  board  of  guardiana,  doea  not  diwtti 
a  aolioitor  to  an  order  for  taxation,  as  tstan 
solidtor  and  client,  under  leetion  37  of  tfat  Solidln 
Act^  1843.- Soicf^mpton  Quardiani  ?•  Be^  oju. 
924—21  Q.  B.  D.  297. 

46.  TaxaUon^Bedudien  5y  oiie.iW&-30lic6M 
Act,  1648,  i.  87.-^Solioitora  paid  themaelfes  HO  is 
full  dlaoharge  of  their  ooets  out  of  a  dieot^a  bobs; 
in  thdr  hands.  The  client  changed  bfi  lollfltte^ 
and  obtained  an  order  to  tax  the  coats  of  tha  tame 
aolidtors,  and  the  amount  waa  reduced  on  taxsttos  ^ 
more  than  one*aixth. 

Held,  that  the  aolidtors  ware  not  entitled  to  tin 
costs  of  taxation.-'/n  re  Elwee^  0K.n.  xat,  <.*5I 
L.  T.  £80. 

47.  Taaaiion  ^  Skorihand  netee  —  AppeeL^tk 
disallowance  of  the  coats  of  shorthand  notss  bf  i 
taxing  maater,  when  taxing  the  coata  of  the  trisi  h 
the  court  below,  doea  not  affect  the  queatioB  of  M 
allowanoe  in  taxing  the  costs  of  an  appeal. 

The  uae  of  ahorthand  notea  by  the  appdlaat  st  fte 
hearing  of  the  appeal  ia  condudTc  that  thaaotoiai 
requited  on  the  appeal.— ^0(^11  ▼.  HamOieik,  tU' 
XAT,  J.— 57  L.T.  648. 

48.  ntxaUon^Solieitor  and  dteni-^uritma- 
Judicature  Ad,  1873  (86  A  87  Vid.  c  M\i.t^ 
Ord.  65,  r.  1.— The  Court  of  Chancery  fortadi^ 
and  the  High  Court  in  matters  of  eqoitabla  Jd*- 
tton  now  haa,  a  general  diacoretionary  power  to  lid 
ooata  aa  between  aolidfeor  and  client. 

Qttcere,  whether  euoh  power  exista  hi  mstiaiaf 
common  law  Juriadiotion. 

Mordue  ▼.  Pahner^  19  W.fi,  86,  U  &  6Gh.Affi 
82,  approfed. 

(7odi»Hf  n  ▼.  Edwardi,  88  W.  B.  446,  18  Ch.  & 
449,  diaapproved. 

DedAionof  K^,  J.,  afflmed.— ^luirMM  ?.  9am 
O.A.  705—57  L.  J.  Oh.  694 ;  68  L.  T.  748. 

49.  Taxaiion^Third  party^Solidton  id;M 
B.  88.— A  local  board  bought  land  al  a  prias  liki 
fixed  by  arbitration,  it  being  agreed  tiiat  tlM  H^ 
ahould  pay  the  coata  of  tiie  arbitration  and  idia» 
An  arbitration  waa  held,  and  tha  pnrohaaawaii*' 
plated.  The  board  obtdned  an  order  to  tsi  i* 
▼endor'a  coata,  the  order  redting  that  the  boadi^ 
mitted  to  pay  what  should  be  found  due  on  taistiaa. 

Held,  that  the  board,  having  obtdoed  a  Itirf- 
party  order  for  taxatioA  under  aection  38  of  tt*  J 
Solicitora  Act,  1843,  coidd  not  take  any  objeedositi 
the  itema  of  the  bill  of  costs  which  cookl  aot  ks" 
been  takeu  by  the  tendora.— /n  re  BdUd99,f*^ 
NOB.,  J.— 58  L.  T.  301. 

50.  TlsiKfer^Zaaica  of  seril.— A  ddttdsat  esB«t 
avoid  paying  the  eotta  of  a  writ  of  aamoflai  >f 
tendering  the  amount  ened  for  after  icaoe,  lid  ^ 
aerrioe,  of  the  wrU, -^  (TMaUey  ▼.  Itlai^ 
0ttare^tana,  xxj>.  (Ir.)— 22  L.  B.  Ir.  327. 

See  also  ADMiHiaTRATioK,  8;  ABiniAtV'  |« 
Bahxruptot,  1,  10,  13,  16,  18,  26;  OamO,^ 
DAXAOBa,  9  ;  Dxsootxrt,  4 ;  BLBoncir  Law,  «•? 
CoKPANT,  8;  IirFAMT,  9;  JvuaDicnoir,  18; '^^ 
0L4VSXS  OoNsoxiiDATioir  AoT,  4,  5;  MonaM^* 
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0OT7NTEB-OLAIM.~Sm  OnmBAar*  8 ;  Oont,  11»  17, 
18 ;  GovHTT  Oom»  S9 ;  PBAcnoi,  S3»  15 ;  PxncaFAL 

AXB  AOEMTf  3* 

COUNTY  COTJET:— 

1.  Appeair^AgHcuUuna  BMinff  Ad^  1883  (46  A 
47  Vid.  e.  61),  «.  46— Cbimi^  CourU  Ad,  1867  (30  <l 
31  Ftef.  e.  14S),  «.  13.— An  appeal  liet  fiora.  the 
dedaloii  of  a  oountj  court  Judge  in  a  dispute  deter- 
miiMd  by  him  nndei  aeettoa  46  of  the  Agiioiiltiiral 
^oldiDga  Ast,  1883.— Fanmir  t.  Kina,  QAn.-*6T 
L.  T.  367. 

S.  Appeal^InUrloeidory  order^EpuiahU  /urii- 
didion — Couniy  Oaurii  BquUahU  Jurisdidhn  Ad^ 
1865  (28  4k  99  Vid.  c  99),  i.  18.— An  appeal  upon  a 
question  of  law  Ilea  under  eection  18  of  the  bounty 
Conrta  E-qaitable  Jurisdiction  Aef,  1865,  from  an 
interlocutory  order  of  a  county  court  in  a  proceedlsg 
within  its  equitable  ]ail»dictioD.— Jbnof  t.  Long,  aA. 
815—80  a  B.  I).  664;  57  U  J.  Q.  B.  898 ;  58  L.  T. 
787.      . 

3.  ^ppeoZ— >7n<«fpZeadar— Conn^  CowU  Ad^ 
1856  (19  ds  20  Vid.  c  108),  i.  68  —  County 
CoutU  Adf  1867,  i.  13.— In  an  iiiterpleader  isane 
where  neither  the  money  claimed  nor  the  talne  of  the 
goods  nor    (he    proceeds  of   them  exceed   £30,   no 

^  appeal  will  lie  from  the  county  court  either  with  or 
without  leave.  Section  13  of  the  Gonnty  Oourte  Act, 
1867,  enacting  that,  "with  the  leave  of  the  Judge,  an 
appeal  shall  be  alloired  in  aetiona  in  whieh  an  appeal 

»  doea  not  now  lie,"  only  appliea  to  antiona,  and  not  to 
interpleader  issoes^— C7oU^a  ?•  Xewis,  a.B.D.  472— -tO 

.      Q.  B.  D.  202  ;  57  L.  J.  Q.  B.  107  ;  67  L.  T.  716. 

t 

4.  Appeal-^ Interpleader'^ Depoiit — County  Courti 
;  ilcC,  1856,  $i.  68,  72.— If  the  claimant  in  an  inter- 
t  pleader  proceeding  in  a  county  court  deposits  the 
(      appraised  Talae  of  the  goods  deposited,  such  amount 

being  nnder  J620,  he  has  no  right  of  appeal.— TFAife 
T.  Jn/ne,  a.B.D.— 58  L.  T.  825. 

5.  Z^aUora  Ad,  1869  (32  *  33  Vid.  e.  62),  a.  5— 
Committal  order — **  Open  ooufV^-^K  aounty  oonrt 
Jndge  sat  for  the  purpose  of  hearing  ■ummonaea  for 
oommitul  under  section  5  of  the  Debtors  Aot|  1869, 
in  a  amall  room  need  at  other  tlmaa  aa  hie  priTaio 
room  ;  it  commnnioated  with  a  larger  room  by  a  door 
wfaloh  was  kept  open  dnring  the  hearing  of  the 
anmmonaee,  and  the  namea  of  the  partiea  were,  if 
Bceeaaary,  called  in  the  larger  room.  The  public  had 
aeceaa  to  the  smaller  room  as  well  aa  the  larger. 

Held,  that  the  ordera  for  committal  were  not  made 
*'fn  open  court/'  and  oonld  not  be  enforced.— 
Ktnyon  t.  Eaeiwood,  u.b.d.— 57  L.  J.  Q.  B,  455. 

6.  Evidenu'^Bankfujiky-^iUt  Tooe  evidmoe,-^ 
The  rule  that  lea?e  to  use  vivd  voce  eridenoe  at  the 
heating  of  a  motion  in  bankruptcy  muat  be  obtained 
on  a  aaparate  application  before  the  motion  be  heard 
doea  not  apply  to  county  oourta.-*^  parte  Watkine, 
In  re  Wileon,  q.b.d.,  banxt.— 57  L.  T.  201. 

7.  Execuiion-^High  haUiff-^Wrong/ul  exeouUon-^ 
Steovery  of /eee — Couniy  Courie  Ad,  1856,  i.  88— 
Oounty  OourU  Ad,  1867,  I.  31— County  OouH 
BuUb,  1886,  orcJ.  27,  r.  l^DlUd  viree — A  higb 
beiliff  of  a  county  court  sued  an  execution  creditor 
for  four  daya'  poaaeaaion- money  on  a  wrongful 
execution  levied  upon  gooda  other  than  tboae  of  the 
Judgment  debtor,  and  therefore  ineflective. 

Held,  that,  under  aection  83  of  the  County  Oourti 
Act,  1856,  taken  with  eection  31  of  the  Oounty  Courts 
Aot,  1867,  it  ia.  within  the  diacretion  of  the  county 
court  judge  to  award  auch  fee  to  the  high  bailiff  aa  ia 


allowed  hf  abMhda  a  of  te  Ctoon^  Oonrta  Aot, 
1856,  taken  with  aohedole  B.,  parte  1  and  3  of  the 
Ooon^  Oonrt  Bulea,  1886,  eabjeet  only  to  the 
llmitalioBalalddowninoid.87,r.  1. 

Old.  27,  r.  1,  k  inird  «<r«t,  and  doee  not  allow  a 
new  fee,  but  only  limite  auok  nward  up  to  the  data  on 
which  the  exeoQtion  oieditor  admila  the  tlUe  of  the 
elaimant  to  the  gooda  ao  wrongfully  letied  upon, 

Abigb  bailiff,  being  a  oreatioB  of  atAtnte,  ia  not  in 
an  analogotta  poeilion  to  a  sheriff.— TAomaa  ▼.  Peek, 
a.B.n.  606—20  Q.  B.  D.  732. 

8.  ExecMan-^Neglod  of  5atf(f— CoMpeaaafJen— 
Ftohikiiion'^Xdoppel^OomUy  QourU  Ad,  1846,  aa. 
104, 115.— The  county  court  Judge  of  one  court  hu  no 
power  to  order  the  tNdlifl  of  a  court  in  a  different  die* 
triotwho  haa  not  levied  execution  in  pursuance  of  the 
warrant  of  the  flrat  court  to  pay  oompenaetion  undet 
aeotion  115  of  the  County  Oourte  Aot,  1846^  or  other* 
wiee,  to  the  party  injured. 

The  iMllifl  of  the  8.  oounty  eourt  appeared  befbre 
the  eonnty  court  Jndge  of  K.  to  Justify  hit  oondnol 
in  aot  maJring  a  levy,  but  wat  lievertheleea  ordered  by 
the  Judge  of  H.  to  pay  oompeaaatton. 

Held,  that  there  had  not  been  auch  aa  aoquiesoenot 
in  the  Jnriadietion  of  the  court  of  K.  aa  would  estop 
the  bailiff  from  obtaining  a  prohibition  against  the 
order  of  the  Judge  of  K.— ilsAIay  t.  I^orrie,  a.B.ni 
476-20  Q.  B.  D.  242  ;  57  L.  J.  Q.  B.  143 ;  58  L.  T^ 
86. 

9.  Juriedidion  —  Adding  d^endani  —  RemiiUd 
acfion— County  Courie  Ad,  1867,  a.  lO^PfohibiHon. 
—An  action  in  which  the  plaintiff  claimed  £150 
damages  for  illegal  distress  was,  on  the  application  of 
the  defendant,  remitted  to  a  county  court  under  aK" 
tion  10  of  the  County  Oourta  Aot,  1867.  The  pl»in« 
tiff  then  obtained  an  order  trom  the  Judge  of  the 
oounfy  court,  under  which  a  new  defendant  waa, 
against  hia  will,  added  to  the  record. 

Held,  that  the  countv  court  Judge  had  no  power  to 
make  such  an  order.— iftiZ/enafaan  t,  Couleon,  q.b»d, 
624—20  Q.  B,  D.  667 ;  67  L.  X  Q.  B.  334 ;  58  L.  T, 
562. 

10.  Juriedidion'^ Admiraliy  ociion— C7o/^'f<on^ 
County  OourU  Admiralty  Juriedidion  Ad,  1866  (31 
^  32  Vid.  c  71)|  ee.  3,  5.— By  the  County  Courts 
Admiralty  Jnriadietion  Aot,  1868,  a.  8,  oounty  oourta 
having  admiralty  Juriadlction  were  empowered  to  try 
{inter  alia)  aetiona  for  damage  bycoUliion  where  the 
amount  claimed  did  not  exceed  £800.  Bv  aection  5, 
courta  appointed  by  Order  in  Council  are  alone  to  have 
Juriadlction  in  each  diatriot  in  any  admiralty  cauie. 

Held,  that  the  atatnte  did  not  take  away  from 
county  oourta  not  ha?iog  admiralty  Jurisdiction  the 
power  to  try  aetiona  for  damagea  for  oolliiion  between 
veaaela  where  the  amount  claimed  waa  under  £60.— 
Beovell  v.  ^aavan,  q.b.d.  301^19  Q.  B,  D.  428 ;  66 
L.  J.  a  B.  604. 

11.  Juriedidlon^AdmiraUy  adUm^CollieUm^ 
County  Courie  Admiralty  Juriedidion  Ad,  1868,  i» 
3,  euh-eedion  }i^County  Oourte  Admiralty  Juriedic 
tian  Ad,  1869  (82  A  33  Vid.  e.  61),,  e.  4.— Damage 
oocaaloned  by  the  gear  of  a  aalHog  »blp  coming  in  oou- 
taot  with  an  object  on  land  doee  not  give  a  county 
court  Jurisdiction  within  aection  3,  lub-ieotfon  3,  of 
the  County  Conrta  Admiralty  Jurisdiction  Aot,  1869.' 
Sobeon  v.  The  Kate,'<i,ii,T>.  910—21  Q.  D.  D.  18. 

12.  Juriedidion^-^Bankruptoy^^DiepuM  claim '^ 
Bankruptcy  Ad,  1883  (46  k  47  Vid.  c.  62),  i.  102.— 
A.  held  a  mlniug  lease  from  B.,  to  whom  ho  aflorwarda 
mortgaged  the  leaae.  A.  waa  adj  odioated  a  bankrupt, 
and  bla  truatee  aought  to  aet  aaide  as  fraudulent  certain 
tranaactiona  with  B.,  abo^t  £13,000  being  in  dlsf  ute. 

Keldi  that  the  oounty  court  Judge  oomA  not^  in  the 
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absence  of  speoial  oiroamstanof-s,  ezerciae  Jaritdiotion 
in  the  oase.^iScB  parte  Hatdhurut^  In  re  Betmek^ 
•  B.D.I  BJUCKT.— 58  L.  T.  591. 

13.  Juri$didion'-^Contempi  of  couti-^Fine^lm' 
prUonmeni^Appedl-'Oriminal  proeudingi^Oounty 
CourU  Ad,  1856,  «.  118.  The  JarisdioUon  of  the 
High  Oonrt,  in  xefiewing  oommittals  for  oontempt 
bj  an  inferior  oonrt,  is  limited  to  the  consideration 
whether  there  were  materials  npon  which  thejndge 
ordering  the  committal  conld  hate  reasonablj  inferred 
contempti  and  whether  the  form  of  committal  is  in 
accordance  with  one  or  other  of  the  forms  laid  down  in 
section  113  of  the  Oountj  Oonrts  Act,  1846. 

Quosre,  whether  a  committal  for  oontempt  is  a 
criminal  matter  on  which  no  appeal  from  the  Qaeen's 
Bench  should  ha?e  been  heard. 

Decision  of  the  Queen's  Bench  Biyiftion  (reported  26 
W.  B.  589}  aftrmed*— iZMT.  y.  Jordan,  o.ju  797 ;  57 
L.  J.  Q.  B.  483. 

14.  Juriididton^EquiiahU  eoMciifton— IZeeeivsr— 
Prohihition.'-B.t  by  his  will,  authorised  his  trustees, 
at  their  absolute  discretloUf  at  such  time  or  times  as 
thej  should  think  proper,  to  paj  and  appl j  the  income 
of  a  certain  sum  of  monej  to  or  for  the  benefit  of  G. 
An  action  having  been  brought  in  the  county  court 
against  G.,  in  which  the  plaintift  racofered  Judgment, 
the  cfvuntj  court  Judge  made  an  order,  bj  waj  of 
equitable  execution«  appointing  a  recei?er  to  reoeif  e 
the  interest  of  the  said  sum,  and  ordering  the  trustees 
to  make  certain  periodical  payments  until  the  Judg- 
ment should  be  satisfied. 

Held,  that  the  countj  court  Judge  had  no  Jurisdic- 
tion to  make  such  order,  and  that  a  writ  of  prohibition 
must  go.— i?e9.  T.  Judge  of  Lincoln  County  Court, 
a.B.D.  174—20  Q.  B.  D.  167;  57  L.  J.  Q.  B.  186 ;  58 
L.  T.  54. 

15.  Juritdidion'^  Friendly  ioc/e<y  —  Certiorari- 
Friendly  8ocittie$  Ad,  1875  (38  di  89  Vid.  f.  60)  $$. 
22,  30,  suh^eedion  10.— Under  sections  22  and  30,  sab- 
section  10,  of  the  Friendlj  Societies  Act,  1875,  the 
Jurisdiction  conferred  on  the  count j  court  U  permissire 
onlj,  and  not  exclusive.— /a  re  Boyal  Liver  Friendly 
Society,  ch.d.  ohi.,  j,  7 — 35  Oh.  D.  332  ;  56  L.  J.  Ch. 
821 ;  56  L.  T.  817. 

16.  Juritdidion^^Landlord  and  tenant — Notice  to 
quit^County  Courte  Ad,  1856,  s.  50 — 1  6^.  4,  c.  87, 
s.  1.— A  landlord  ha?ing  giren  a  tenant  notice  to  quit 
for  forfeiture  bj  reason  of  breach  of  covenants  under 
a  lease,  brought  an  action  for  ejectment  in  the  county 
couit,  the  rent  under  the  lease  being  for  less  than  £50. 

Held,  that,  under  section  50  of  the  Oountj  Oourts 
Act,  1856,  the  term  or  interest  of  the  tenant  mast  be 
determined  bj  efAuz  of  time  or  bj  a  legal  notice  to 
quit,  and  that  a  '*  legal  notice  to  quit "  implied  a 
uecessarj  determination  of  the  lease  bj  law,  and  not 
under  any  private  contract. 

Held,  farther,  that  the  construction  of  the  words 
^ legal  notice  to  quit"  was  analogous  to  that  of  the 
words  "  regular  notice  to  quit,"  under  1  Geo.  4,  o.  87, 
and  that  the  old  cases  decided  under  that  statute 
applied.— Friend  v.  Shaw,  a.B.D.  286 — 20  Q.  B.  D. 
874 ;  57  L.  J.  Q.  B.  225 ;  58  L.  T.  89. 

17.  Juriedidion^New  trial^Prohihition,^^n  an 
application  to  a  oountj  court  Judge  for  a  new  trial, 
he  ri  fused  the  application  on  the  two  grounds  then 
urged,  bat  intimated  that  the  applicant  migght  applj. 
on  a  fresh  ground  if  affidavits  could  be  produced  in 
support  of  such  fresh  ground.  On  the  second  appli- 
cation, upon  fresh  grounds,  the  Judge  granted  the  new 
trial. 

Held,  that  the  Judge  had  not  'iflnallj  determined  " 
the  applieatloB  for  a  new  trial,  and  that  no  writ  of 
prohibition  could  tsiue  to  prersnt  the  new  trial,  as  the 
jm^  had  not  e^i^oiQlsed  hit  foU  disoretlo^  09  tho  fint 


application,  but  had  onlj  disposed  of  the  tvo  ^«fle 
grounds  on  which  that  application  hsd  becabsisi 

Great  Northern  Railway  Co.  v.  IfoMop,  4  W.R, 
118. 17  0.  B.  180,  distinguished. 

Per  Wills,  J.— The  High  Oenrt  has  enlj  pois  t» 
look  into  the  grounds  of  sncb  appUcstloBs  faier 
trials  to  see  whether  thej  are  such  that  a  Jndgiarii 
have  reasonablj  ezerdsed  his  discretloa  npoa  (hi, 
and  thej  cannot  interfere  with  his  disersttoa  bi|ni 
that  Umit— A09.  ▼.  Judge  of  Oretnwieh  Omii§  C«ri, 
a.B.n.  668. 

18*  JuriididloU'^Spiei/U  jMr/ormaasi— (My 
CourU  Ad,  1867,  s.  9— /VoMMVion-^ZMvUIf  dna. 
—The  county  court  has  no  Jurisdiction,  mnim  tk 
Oountj  Oonrts  Aol^  1867,  s.  9,  to  entertahi  a  ndt  fa 
specific  performanoe  of  a  parol  agreement  to  gmt  1 
right  of  waj. 

Where  a  plaint  contains  two  daims,  one  of  wMd  k 
within  and  the  other  without  the  Jnrisdietloa  of  tki 
countj  court,  a  prohibition  maj  be  granted  ai  to  on 
onl J.— 7fi^M>»  ▼•  diaudeUyt  a.B.D.  477. 

19.  New  trial-'Bifuial^  Bound  o^iIMm- 
Prohihition.'^iL  county  court  Judge  who,  oa  tti 
verdict  of  a  Jurj.  being  given  at  the  trial  of  an  aotios, 
hears  an  application  for  a  new  trial  and  rsfoses  it  m 
grounds  then  assigned,  but  gives  leave  to  tbo  o^K* 
cant  to  make  another  applicatton  at  a  latsrdiieei 
freah  materials,  is  not  /undue  officio,  so  ss  to  hawv 
Jurisdiction  to  entertain  the  second  sfpUoatka  tti 
grant  a  new  trial.- Ifoaoa  ▼.  London  Tramwejil  (k% 
a.B.D.— 57  L.  J.  Q.  B.  446. 

20.  Payment  iMo  couri^AdmUehn  of  liMBit- 
County  CourU  Act,  1846,  s.  82— Omafy  Osart  Mb 
1886,  ord.  4,  rr.  11, 12  ;  ord.  61,  r.  37.-A  ditaW 
in  a  countj  court  action  paid  monej  into  eosi^W 
stated  at  the  same  time  in  a  momorandum  aMed 
to  the  regiatrar  that  the  pajment  was  made'^dkA 
prejadice  to  the  defendants  defence  to  tfaif  idn. 
and  while  denjing  the  plaintiff's  cause  of  sotioL* 

Held,  that  the  pajment  into  court  wsi  win 
admission  of  liabilitj,  and  the  defendant  VM  "'^ 
to  ditpntd  his  liabilitj  at  the  bearing. 

Ptr  Wills,  J.— Apart  from  the  notioe,  the 
was  entf tied  to  paj  monej  into  oonrt  and  sltarfu'i 
to  dispute  his  liabattj  at  the  hearing,  aoooidiag  to  lb 
decitlon  in  Berdan  v.  Greenwood,  26  W.  B.  Mt ' 
Ex.  D.  251.— ^TariMf  t.  DavU,  a.B.D.  77—19  Q.&1^ 
170;  56  L.  J.  Q  B.  444. 

21.  Remitting  adion'^Redueiion  ef  cUi-M 
ment  for  part— County  CourU  Act,  1856, 1.  H'^ 
aeotion  26  of  the  Oountj  Oonrta  Act,  1856,  vhA> 
an  action  of  contract,  the  daim  indorsed  oa  tfei*^ 
exoeeda  £50,  but "  is  reduced  bj  pajment  isto^ 
pajment,  or  admitted  set  off,  or  otherwise  to  •  >^ 
not  exceeding  £50,"  a  Judge  maj  order  the  osnbM 
tried  in  a  ooantj  coart.  . 

Held,  that  the  words  **ot  otherwiss "  isdairM 
reduction  of  a  daim  af cer  action  brought ;  o'j!^ 
if  the  claim  is  reduced  to  a  sum  not  exessdinf  Se^ 
Judgment  under  order  14  for  a  portion  tberoof,  tkai' 
Jurisdiction  to  order  trial  in  a  county  court  ^^^ 

Judgment  of  the  Queen's  Bench  Biviiisa  (sfiit" 
36  W.  R.  716,  21  Q.  B.  D.  15)  sfBrmsl-fly? 
Hopper,  CA.  746—21  Q.  B.  D.  246 ;  57  L  J.  0.  * 
505. 

22.  Remitting  ocfton  —  Sef-o/ —  Coawfaf-**! 
County  CourU  Ad,  1856.  s.  26.— The  pUatiff  cW^ 
for'  £220.  The  defendant  denied  the  dit^^ 
oonntar-olaim^  for  £208.  The  plalntifi  eda»^ 
counter-claim,  and  applied  to  a  Judge  at  sN^ 
for  the  remitul  of  the  cause  to  the  eottatisMrti^ 
section  26  of  the  Oounty  Oourts  Ad^  iMf 
a  da^itt  Q(0t  egteediag  £17- 
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Held»  that  the  Judge  was  right  in  remitting  the 
action,  ae  the  amount  in  dispute  did  not  exceed 
£50,  and  that  the  fact  that  the  defendant  counter- 
claimed  for  the  amount  due  to  him  did  not  prevent 
the  amount  being  treated  as  a  eet-ofC  against  the 
plaintiffs  claim  under  section  18  of  the  Judicature 
Act,  1884.— £etrf«  v.  Lewh^  q.bd.  63—20  Q.  B.  D. 
56 ;  57  L.  J.  Q.  B.  38  ;  57  L.  T.  715. 

23.  Btmiiting  action '^Slander — Oounty  Oourti 
Ad,  1867,  «.  10— Judicaftire  Act^  1873,  «•  67.— Sec- 
tion 67  of  the  Judicature  Act,  1873,  does  not  limit 
section  10  of  the  Oounty  Courts  Ac^  1867,  and  the 
High  Court  has  power  to  send  down  an  action  of 
slander  to  be  tried  in  the  county  court. 

Decision  of  the  Queen's  Bench  Difision  (35  W.  K. 
613,  19  Q.  B.  D.  62)  eMtmed.—Stokei  v.  8U)he$,  o.a. 
28—19  Q.  B.  D.  419 ;  56  L.  J.  Q.  B.  494. 

See  also  Attaohxbnt,  5 ;  Costs,  11,  29,  38,  43 ; 
Fbibmdlt  Socxbtt;  Husband  and  Wifb,  9;  Jubis- 
DicfiioK,  4,  4a. 

OOUNTY  BATE.— See  Railway,  12. 

COVE  ^f  ANT:— 

1.  Dted — Assignment  of  patent — Consideration-^ 
Payment  of  stamp  duty.— By  an  indenture  which 
recited  an  agreement  to  sell  a  patent  for  £250  *'  and 
for  the  other  considerations  herein  appearing,"  the 
patenteesi  "  in  consideration  of  the  premises  and  of 
tbe  sum  of  £250,*'  assigned  their  rights  to  a  com- 
pany, and  cofenanted  that  the  patent  might  be  held 
'and  enjoyed  by  the  company  ''during  all  the  term 
subsisting  therein.**  Tbe  company  oorenanted  to  pay 
Toyslties  on  articles  manufactured  under  tbe  patent 
"  while  subsisting."  The  deed  contained  no  covenant 
to  keep  on  foot  the  patent  or  manufacture  or  sell  any 
ai tides  under  tbe  patent  The  company  omitted  to 
pay  stamp  duty,  and  the  patent  lapeed.  The  patentees 
claimed  damages  against  the  company,  which  was  in 
course  of  voluntary  liquidacion. 

Held,  that  the  omission  to  pay  duty  was  a  bond 
fidt  mistake,  and  that  there  was  nothing  to  show  that 
it  was  a  wilful  act  on  the  part  of  the  company  ;  and 
that,  both  for  that  reason  and  because  the  assignment 
was  by  deed,  and  the  deed  contained  no  covenant  to 
manufacture  or  sell,  a  covenant  to  keep  the  patent  on 
foot  oould  not  be  implied.  —  In  re  Railway  and 
EUctrie  Appliances  Co,^  ch.d.  sat,  j.  730 — 38  Cb*  D. 
.    597  ;  59  L.  T.  22. 

2.  Btstraint  of  trade^Medical  practice — Gompeti- 
fion,  —  An  agreement  for  the  sale  of  a  practice 
between  two  medical  practitioners  contained  a 
eovenant  by  the  vendor  not  to  solicit  any  patient 
within  a  certain  radins,  or  otherwise  directly  or  in- 
directly to  enter  into  competition  with  the  purchaser. 

Held,  that,  the  object  of  the  covenant  being  to 
protect  the  business  bought  and  paid  for,  tbe  covenant 
was  not  confined  to  active  competition,  but  prohibited 
tbe  vendor  coming  into  the  defined  area,  and  thereby 
diminishing  the  purchaser's  fair  chance  of  obtaining  a 
bnainess. — Rogtrs  v.  Drury^  ch.d.  ohi.,  j.  496 — 57 
Ij.  j.  Ch.  504. 

3.  Ratraint  of  trade — Reasonahleness^Divisihility 
^^Injunction, — An  agreement  for  the  employment  of 
a  servant  contained  an  undertaking  that  he  would 
not,  after  leaving  the  employment,  serve  or  interfere 
'with  "  any  of  the  customers  served  or  belonging  at 
any  time  to  "  the  roaster. 

Held,  that,  whether  or  not  the  agreement  might  be 
construed  so  as  to  extend  to  persons  who  became  cus- 
tomers of  the  master  after  the  servant  left  bis 
employment,  it  was  at  any  rate  good  as  to  persons 
'wbo  were  customers  of  the  master  during  the  employ- 
ment of  the  servant,  and  that  it  was  severable  and 
enforceable  as  to  such  last -mentioned  persons ;  and 


that  an  injunction  must  be  granted  to  restrain  the 
servant  from  serving  or  interfering  with  such  last- 
mentioned  persons.— Barnes  v.  Geary,  oh.d.  nob.,  j. 
98-35  Ch.  D.  154;  56  L.  J.  Ch.  935;  56  L.  T.  667. 

4.  Restraint  of  trade — Reasonableness — DivieibilHy 
— Injunction, — A  foreman  tailor  covenanted  with  his 
employer  not  to  leave  his  service  or  enter  the  service 
or  employ  of  any  other  persons,  or  enter  into  any 
engagement  or  be  concerned  or  interested  in  carrying 
on,  either  on  his  own  account  or  otherwise,  any  busi- 
ness whatsoever  within  tbe  distance  of  one  mile  of 
No.  61,  High  Holborn,  or  any  other  place  of  business 
of  the  said  employer  which  he  then  or  thereafter 
might  have  during  the  continuance  of  the  term  of 
three  years,  or  afterwards  during  the  farther  period  of 
two  years. 

Held,  that  the  restraint  imposed  by  the  covenant 
was  unreasonable,  and  that  the  covenant  was  not 
divisible  into  two  parts,  and  oould  not  be  enforced.-^ 
B<dBer  v.  Bedgecoekp  ch.d.  chi.,  j.  840. 

5.  Restraint  of  trade--' Reasonableness — Retiring 
partner.^A.  deed  executed  on  the  dissolution  of  a 
partnership  between  K  D.,  E.  A.  D.,  and  J,  D.,  con- 
tained the  following  covenant  by  J.  D. :— *'  The  said 
J.  D.  (1)  to  retire  wholly  and  absolutely  from  the 
partnership;  and,  (8)  so  far  as  the  law  allows,  from 
the  trade  or  business  thereof  in  all  its  branohee ;  and 
(3)  not  to  trade,  act,  or  deal  in  any  way  so  as  to 
either  directly  or  indirectly  affect  E.  D.  and  E.  A.  D.*' 

Held,  as  to  (2)  and  (3),  that  they  were  too  vague  to 
be  enforced,  and  were,  therefore,  void.  . 

Held,  also,  as  to  (3),  that  it  was  a  covenant  entered 
into  for  the  protection  of  E.  D.  and  E.  A.  D.'  per- 
sonally, and  that  it  therefore  did  not  pass  to  their 
assignees  with  the  goodwill  of  the  business. 

Per  Cotton,  L.J. — It  is  still  the  law  that  a  covenant 
in  general  restraint  of  trade,  unlimited  both  as  to 
time  and  spsce,  is  void. 

Quasfe.^Whether,  having  regard  to  altered  circum- 
stances which  now  exist  in  England,  the  old  rule  still 
prevails. 

Decision  of  Kekowioh,  J.,  reversed.  —  Davies  v. 
Davies,  o.a.  86—36  Ch.  D.  359 ;  56  L.  J.  Ch.  962  ;  58 
L.  T.  205. 

See  also  Bankbuptot,  28,  29 ;  Bill  of.  Salb,  3—5, 
11;  EviDBNCB,  14;  Landlobd  and  TsNANr,  2—8; 
MoBTOAOB,  5 ;  Pabtnbbship,  1 ;  Powbb  of  Appoiirr- 
HiNT,  3 ;   SsTTLBicBSTT,  1,  2 ;   Tbusteb,  1 ;    Vbnoob 

AND  FCBCHASBB,  4—6,  8—10;    WiLL,  34. 

CEIMINAL  LAW:— 

1.  Embezzlement — Indictment-^Evidence'^SepanUe 
counts, — A.  was  indicted  on  three  counts  for  having 
embeztled  money  on  three  occasions.  In  support  of 
the  firot  count  it  was  proved  that  A.,  who  was 
employed  by  shipowners,  received  money  for  carrying 
animals,  which  money  he  ought  to  have  paid  to  the 
prosecutors'  cashier.  In  support  of  tbe  second  count 
it  was  proved  that  he  was  supplied  with  tickets  for 
issue  to  passengers,  purporting  to  be  numbered  oon- 
secotively,  and  that  certain  tickets  had  been  clipped  as 
if  used,  but  that  he  had  not  paid  to  the  oashier  any 
money  in  respect  of  them.  The  jury  found  a  verdict 
of  guilty  on  the  first  and  second  counts,  and  of  not 
guilty  on  tbe  third  count. 

Held,  that  the  jury  were  entitled,  in  considering 
one  charge,  to  take  into  account  the  evidence  on  the 
other  charges.— Ae^.  v.  Stephens,  o.o.b.— 58  L.  T. 
776. 

2.  False  pretences — Word  competiHon — Promise  of 
prizes, — ^The  prisoner  inserted  advertisements  in  news- 
papers offering  prises  for  -word  competitions,  the 
entrance  fees  to  be  sent  to  the  "  Bev.  A.  B.,  Trow- 
bridge."   There  waa  no  such  person  at  Trowbridge. 
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Damages*  61 


Money  Mnt  in  oonseqaenoe  of  the  adfertisements  wae 
reoeiYed  hj  the  prisoner. 

Held,  that  the  priBoner  had  been  gollty  of  cbtain- 
Ing  monej  by  false  pretenoee.— .fis^.  y.  BandeUf  o.ce. 
—67  L.  T.  718. 

8.  IniimidaUan — PicMing'^OoMpiraey  and  Pro- 
ieeUon  of  Property  Ad,  1875  (38  cfe  39  Vid.  c.  86),  $. 
7.— An  intimation  conYejed  in  a  letter  to  an  employer 
that  hii  shop  would  be  picketed,  in  language  so 
threatening  as  "to  make  such  employer  afraid," 
amounts  to  "intimidation"  within  the  meaning  of 
section  7,  sub-seotion  1,  of  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875,  whether  the  picketing 
amounts  to  an  unlawful  ''watching  or  besetting" 
within  sub-section  4  or  not.— i/tu^s  y.  BenneUt  q.b.d. 
103. 

4.  Xaremy— 2*ruA— Bet^in^.— The  proseontor  de- 
posited money  with  the  prisoner,  who  appeared  to  be 
&  bookmaker,  to  abide  the  result  of  a  race.  During 
the  race  the  prisoner  went  away. 

Held,  that  there  was  eYidenoe  to  go  to  the  Jury  of 
larceny  at  common  law. — Beg,  v.  Buehmaeterp  ao.iu 
701—20  Q.  B.  D.  182 ;  57  L.  J.  M.  0.  25 ;  67  L.  T. 
720. 

5.  2/u<ianee—^n«— 'Certiorari.— When  a  corpora- 
tion is  oonYloted  on  an  indictment  for  a  nuisance  re- 
moYed  into  the  Queen's  Bench  DiYision  by  certiorari, 
the  court,  in  imposing  a  fine,  will  not  take  into  con- 
sideration the  coats  incurred  by  the  prosecutors. — lUg. 
T.  London  and  North'  Western  Bailtsay  Oo,,  (t.&D. — 
58  L.  T.  771. 

6.  Bestitution  of  properiy^-Fahe  pretenees-^Pur' 
ehaM  in  vnarket  overt — Larceny  Ad,  1861  (24  A  25 
Vid,  c.  96),  8. 100. — ^A  hond  Jtde  purchaser  for  Yalue 
in  market  OYert  of  goods  obtained  by  his  Yendor  under 
a  contract  of  sale  induced  by  fraud,  CYen  if  he  pur- 
chased before  any  aYoidance  of  the  contract,  is  liable, 
under  section  100  of  the  Larceny  Act,  1861,  when  the 
person  obtaining  the  goods  by  false  pretences  has  been 
couYicted,  to  haYe  an  order  of  restitution  of  the  goods 
to  the  original  owner  made  against  him  if  he  has 
possession  of  the  goods  at  the  time  of  the  oouYiction. 

Decision  of  the  Conrt  of  Appeal  (reported  85  W.  B. 
238, 18  Q.  B.  D.  322)  afOrmed. 

Moyee  y.  Newingion,  27  W.  B.  319,  4  Q.  B.  D.  32, 
oYerri^ed. — BenUey  y.  Vilmont,  h.l.  481—12  App. 
471 ;  67  L.  J.  Q.  B.  18;  67  L.  T.  854. 

See  also  Cobonbb,  1,  2 ;  Eyidsnob,  1,  9, 11 ;  Falsb 
IicPBZsoMXBirrf  3;  Hiobwat,  3,  5;  JvsnoB  or  thb 
Pbaob,  1,  6,  10;  LiBBL,  1 ;  Pbactiob,  2,  4;  Pbiyt 
ConxoiL,  1 ;  Slamdbb,  1 ;  Will,  25. 

CBCSS-EXAMIKATION.— See  BANUtuptoT,  4;  Eyi- 

DBNCB,  4— 6, 

OT'PBBS.'^See  Will,  18. 

DAMAGES:— 

]«  Patent — ^in/nnyemenl.— In  an  action  by  assignees 

.  of  a  patent  for  making  horseshoe  nails  for  damages 
for  infringement,  the  assignors  not  haYing  granted 
licences,  but  haYing  manufaotnred  and  sold  the  nails 
themselYCS,  the  defendants  are  liable  for  substantial 
damages,  the  measure  of  damages  being  the  profit 
whioh  would  haYe  been  made  if  the  assignees  had 
effected  the  sales  made  by  the  defendants.— ITntled 
Eoreeshoe  Nail  Co.  y.  Stewart,  hl.— 13  App.  401. 
•  2.  Principal  and  agent-^Warranty  of  authority,-^ 
In  an  action  against  a  marine  insurance  company 
carrying  on  bnsbiess  in  the  United  States  the  plaintiff 
obtained  Judgment  for  £1,000  in  default  of  appearance. 
Negotiations  for  a  settlement  afterwards  took  place 
between  the  plaintiff  and  the  defendants'  agents  in 
England,  and  the  agents,  by  mistake  and  in  good 


faith,  told  the  plaintiff  that  they  were  snthoiMto 
offer  £300  in  settlement  of  bis  idaim.  It  aftsnnidi 
appeared  that  this  was  not  the  case,  and  ths  pliisttff 
was  unable  to  enforce  the  agreement.  The  pliiifiS 
then  sued  the  agents  for  damages  for  breach  ot  lUr 
warranty  of  authority. 

Held,  that  the  measure  of  damages  wss  the  pUrif  i 
loss  of  the  gain  whioh  he  would  haTe  derived  fnafti 
contract  which  the  defendants  had  wsrmntsd  tk» 
seWes  to  be  authorised  to  make,  and  tha^  the  ]sd|- 
ment  being  of  no  Talne  against  the  iosorsaoe  ooa 
pany,  the  plaintiff  was  entitled  to  £300  hi  additiosto 
the  expenses  of  negotiating  the  oompcoaiis6.<«JUr. 
Wendt,  Q.B.D.— 21  Q.  B.  D.  126. 

3.  JtaUway^Negligenee^Personai  inferf^Sth 
iiou«  sAoeA.— A  serYant  of  a  railway  compsay  iHgii« 
gently  permitted  a  carriage  in  whioh  the  pUiotiS  w 
riding  to  cross  the  railway  by  a  IcYel  crosilog  whs  U 
was  not  necessary  to  do  so.  The  plaintiff  nsmrij 
escaped  personal  iojuiy  from  a  passing  trslB,  M 
sustained  a  nerrous  shock  and  mental  in]  my  tinoivk 
fright. 

Held,  that  the  damage  sustained  by  ths  plsintil 
through  the  negligence  of  the  defendants'  ssrvsat  m 
too  remote,  and  that  a  verdict  for  the  plahitlfl  emid 
not  be  sustained.- Ffeforian  BaUway  Co,  v.  (2;iA>i, 
P.O.— 13  App.  222 ;  57  L.  J.  P.  0.  69 ;  58  L.  T.  390. 

4.  Sheriff'^Exeeution^Beni'^  Anne,  e.  14,1. 1.- 
In  an  action  brought  by  a  landlord  agaiost  a  ibertt; 
under  8  Anne,  c.  14,  «.  1,  for  the  removal  and  nk «( 
goods  taken  in  execution,  without  paying  a  yeai's  nst^it 
is  not  sufBoient  for  the  defendant  to  show,  in  ndtigitios 
of  damages,  that  the  goods  realised  less  tbsa  fti 
amount  of  the  rent,  but  he  must  prove  thst  ttar 
toctnal  value  to  the  landlord  at  the  time  of  renovil  m 
less.- ^Aomas  Y.  Mirehouse,  a.B.n.  104— 19Q.&JI 
563;  66UJ.  Q.  B.  653.' 

5.  Skipping  —  Collision  — -  AhandonmenL^it  i 
collision  action  the  court  found  that  the  detesii* 
were  to  blame,  but  that  the  plaintiffs  had  hnpnf4 
abandoned  their  ship  after  the  oollisim,  is  M^ 
sequence  of  whioh  abandonment  it  sank,  bst  «■ 
afterwards  raised  by  the  plaintiffs^  when  it  sMfhtkne 
been  beached. 

The  oouct  directed  the  registrar,  in  assssrfBg  tt^ 
damages,  to  disallow  the  cost  of  raising  the  plaistfi' 
ship. — The  Sanaa,  p.d.  ft  ▲.!>.— 58  L*  T.  580. 

6.  Shipping — Collision — Damage  to  csrgh^ 
<srese.—Tbe  practice  of  the  Admiral^  Govt  to  d« 
interest  upon  the  damages  awarded  ia  a  long-estsUUrf 
and  sound  praotioe^  and  cannot  be  oYcrmled. 

In  an  action  to  recover  damagea  for  injuiy  toii^ 
tried  in  the  Queen's  Bench  Division,  and  tnsrf*^ 
by  consent  to  the  Probate,  DiToroe,  and  AtiriF 
Division  for  the  purpose  of  haYhog  the  MP 
assessed,  interest  was  allowed  upon  the  aowoit'^ 
damages  awarded  from  the  date  of  the  loss  uflM* 
ment. 

Held,  that  the  defendant  had,  by  his  oonsesttBA* 
transfer,  agreed  that  the  admiral^  praetios  sboiUbi 
applied. 

In  an  action  in  the  Probate,  Divorce,  and  AdsMf 
Division,  in  respect  of  which,  before  the  Jadieit^ 
Acts,  the  Admiralty  Court  would  have  had  9oi^ 
dlotion,  interest  was  allowed  upon  the  amooat  of  ^ 
damages  awarded  from  the  date  of  the  loss  oatilpiif* 
ment.  • 

Held,  that  the  defendant,  by  not  appljfaig  to^ 
the  action  transferred  to  the  Queen's  Bench  IHviaA 
had  agreed  to  the  damages  being  assessed  aoooriiif  (* 
the  admiralty  practice. 

Judgment  of  the  Queen's  Bench  Division  (96  W.  I 
191,  12  P.  D.  204}  aifirmed.— rAa  Baron  Ak^ 
The  Gertrude,  o.a.  616—13  P.  D.  105. 
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7.  Shifpitiff^CoUMon'^LoBB  of  oar^.— Where  a 
ship  Is  preyented  by  a  coUIsloxi  from  fuMUiog  a  bene- 
ficial agreement  to  oolleot  eargo  and  carry  ft  on  a 
apecifled  Toyage,  the  loas  of  any  definite  adtantage 
which,  bnt  for  the  collision,  woiUd  have  arisen  from 
sneh  agreement  is  to  be  taken  into  aoooant  in  estimatlog 
the  damages  sustained  by  the  shipowner  in  oonsequence 
of  the  oollision. — The  ArgtnUnOt  P.n.  &  a.i>.  814—18 
P.  D.  61;  57  L.  J.  P.  D.  &  A.  25;  58  L.  T.  648. 

8.  dhipping^-ColHiion — Lois  of  life — Both  ehipe 
io  hlame^Lord  OampbelVe  Ad  (9  4t  10  Fid.  c.  93), 
i.  J-^Judieaiure  Act,  1878  (86  A  37  Vid.  c.  66),  $. 

.  25,  euh-eedion  9. — ^A  passenger  in  a  public  oon?eyance 
*  who  reoeiyes  an  injury  is  not  deprifed  of  his  remedy 
by  reason  of  the  eontribotory  negligence  of  those  in 
'  charge  of  the  conveyance ;  and  therefore,  where  there 
has  been  a  collision  between  two  ships,  contxibntory 
negligence  on  the  part  of  those  in  charge  of  the  one 
ship  Is  no  defence  to  an  action  brought  under  Lord 
Osmpbell's  Act  by  the  representati?es  of  one  of  its 
passengers  against  the  owners  of  the  other  ship. 

Thorogood  ▼.  Bryan,  8  0.  B.  115,  and  Arrmtrong  y. 
Lancaahire  and  torkihire  Railway  Co.^  S3  W.  B. 
295,  L.  B.  10  Ex.  47,  oferrnled. 

The  admiralty  rule  as  to  Joint  liability  for  Joint 
negligence  does  not  apply  to  actions  brought  under 
Jjnd  Campbell's  Act  for  damages  arising  out  of  a 
eoIHslon  between  two  ships. 

Decision  of  the  Ck>nrt  of  Appeal  (reported  85  W.  R. 
314,  18  P.  D.  58)  afilnned.— Jtf^ti  t.  ArrMtrong,  h.l. 
870—13  App.  1 ;  57  L.  J.  P.  D.  ft  A.  65  ;  58  L.  T. 
4S8. 

9.  Warranty^Be'iaU^CotiU  of  adion  ly  iub- 
jytircAoser.— The  defendant  agreed  to  sell  to  the 
pbdntlits  coal  of  a  particular  description,  knowing  that 
it  was  to  be  resold  under  the  same  description.  The 
coal  delitered  by  the  defendant  and  resold  by  the 
plainlifle  did  not  answer  the  description,  but  this 
dillerenoe  could  not  ha?e  been  ascertained  by  Inspec- 
tion. The  purchasers  sued  the  plaintiffs  for  breach  of 
contract,  and  the  plaintifCs  Informed  the  defendant 
of  the  action,  but  the  defendant  repudiated  liability. 
A  YenUot  was  found  against  the  plaintifEs,  who  then 
sued  the  defendants  lor  breach  of  contract. 

Held,  that  the  costs  of  defending  the  former  action 
oould  be  recovered  against  the  defendant.— Hammond 
▼•  Buiiey,  O.A.— 80  Q.  B.  I>.  79 ;  57  L.  J.  Q.  B.  58. 

See  also  Bill  07  Exoeanob  ;  Ooxpant,  15  ;  Oon« 

'  TRACT,  5,  8 ;  GoPTBioHT,  5 ;  DivoBOB,  2 ;  Injvnotion, 

1;  Laitdlord  and  I'bnamt,  11;  Libbl,  2,  4;  Mis- 

xxpRXSBNTATioK,  1;  Pbactiob,  84;  Sbttlbxbmt^  13; 

Sfboitio   Pbbtobxancb,  1,    2;    Ybnoob   and   Pub- 

CBASBB,   6. 

BBBENTUBE.— See  Bill  op  Salb,  18,  14 ;  Ookpant, 
16 — 18,  27  ;  DisoovBBT,  8. 

DEBTOBS  acts.— See  Attaohmbnt,  5,  8—11;  Bank- 
suTTOT,  88,  40;  Oountt  Ooubt,  5;  Husband  and 
"WiPB,  5 ;  JuBisDionoN,  8. 

I>B:DIGATI0N.— See  Hiohwat,  1,  2;  Pbactiob,  38. 

I>BED!— 

1.  ^Mf^menf  for  henefti  of  erediiore— Execution 
credtior-^Burden  of  proo/^-Where  a  trustee,  under 
a  deed  of  assignment  for  the  benefit  of  cieditors,  sets 
op  the  deed  against  an  execution  creditor,  the  burden 
of  protlng  that  the  deed  is  IrreTooably  binding  on  the 
execution  creditor  Is  on  the  trustee. — AdtUU  ▼.  Hande, 
a«B.]>.— 57  L.  T.  870. 

2.  Coruideration^Illegaliiy'-^Fraud  on  credtfors«— 
Voluniary  conveyance— 13  Eliz,  c  5 — 27  Eliz.  c.  4.— 
A.  con?eyed  all  his  real  estate  upon  trust  to  sell  and 
pay  his  debts,  and  to  pay  any  ultimate  surplus  to 
trastees  for  the  separate  use  of  his  wife  for  life»  and 


after  her  death  upon  trust  for  their  children  in  equal 
shares  aa  tenants  In  common. 

Held,  in  a  suit  by  a  purchaser  for  value  at  a  sale  in 
execution  of  A.'s  interest  In  part  of  the  land  conveyed, 
that  the  conveyance  was  neither  revocable  'nor  a 
fraud  on  creditors,  nor  void  under  13  EIIe.  c.  5. — 
Godfrey  v.  Pocie,  p.a — 13  App.  497  ;  58  L.  T.  685. 

8.  Oeneral  words  —  Mortgage  — •  Freeholds — Oopy- 
AoZcfs.— By  a  mortgage  deed  the  mortgagor  conveyed 
to  'the  mortgagee  in  fee  simple  **  all  and  every  the 
estate,  right,  title,  property,  and  interest  of  the 
mortgagor  of  and  in  all  and  every  those  two  fields 
or  parcels  of  land,  containing  together  about  twenty- 
two  acres,  .  •  •  situate,  and  abutting  upon  the 
ntain  road,  at  H.,  •  •  .  and  all  and  every  other. 
If  any,  the  land,  hereditaments,  and  premises  at  H. 
aforesaid,  of,  in,  or  to  which  the  mortgagor  hath  any 
estate,  right,  title,  property,  or  interest*'  The  two 
fields  were  freehold,  but  a  small  strip  of  adjacent 
plantation,  in  which  the  mortgagor  was  entitled  to 
two  undivided  thirds,  and  which,  with  the  fields, 
nearly  made  up  twenty-two  acres,  was  copyhold. 

Held,  that  the  copyhold  land  passed  under  the 
general  words. — Early  v.  Bathhonef  cB.p.  xbx.,  j.«-> 
67  L.  J.  Gh.  652;  58  L.  T.  517. 

■4.  Becikd  —  Operative  part  —  Ineomidency*  —A 
marriage  settlement  contained  a  recital  that  land  was 
subject  to  a  charge,  and  t.o  a  term  of  1,500  years.  The 
operative  part  of  the  deed  referred  to  a  soheddle  in 
which  lands  situate  in  four  townships,  and  subject  to 
the  charge,  were  particularly  described,  and  there 
were  general  words  referring  to  all  other  lands  belong- 
ing to  the  settlor  in  those  townships.  The  settlor  at 
the  time  of  the  settlement  was  entitled  to  other  lands 
in  two  of  the  townships  of  about  the  same  value  as 
the  scheduled  property,  but.  subject  to  different 
charges* 

Held,  that  the  operation  of  the  general  words  was 
confined  to  the  lands  subject  to  the  ohargec  mentioned 
In  the  recitals.— J^arZ  Qrey  ▼•  Earl  of  Durham^  oh.d. 
STi.,  jr.— 57  L.  T.  164. 

5.  Begidration-^MiddUeeoh^Memorial-^AUeaaiicn 
^-Copyhold — ^/rancA^semen^-  Affidavit  —  Com- 
m/ssion- 7  Anne,  c.  20,  ss.  1,  5, 17 — Oathe  in  Ohan^ 
eery  Ad,  1853  (16  A  17  Vid.  c  78,)  s.  2.— Anenfran- 
ohisement  deed  Is  not  a  deed  merely  conveying  copy- 
hold estates,  but  one  conveying  the  freehold,  and  Is 
not  within  the  exception  of  7  Anne,  o.  20,  s.  17,  ex- 
cluding from  registration  copyhold  estates. 

It  is  not  necessary  that  one  of  the  witnesses  attest- 
ing the  memorial  of  a  deed  to  be  enrolled  in  the 
registry  under  7  Anne,  c.  20,  s.  5,  shall  be  a  witness 
to  the  execution  of  the  deed  by  a  grantor,  and  it  Is 
sufficient  if  he  be  a  witness  to  the  execution  of  the 
deed  by  a  grantee. 

A  London  Commissioner  to  administer  oaths  in 
chancery  appointed  under  section  2  of  the  Oaths  In 
Ohancery  Aot^  1853,  has  power  to  administer  the  oath 
required  by  7  Anne,  c  20,  s.  5. 

Judgment  of  the  Queen's  Bench  Division  (reported 
85  W.  B.  808)  afQrmed.— ^0^.  v.  Lord  Truro,  o.a. 
775—58  L.  T.  77. 

6.  Begistraiion — Middkseao^PriarUy — Mortgage-^ 
Wai— Notice  to  agent^l  Anne,  e.  20,  ss.  1, 5, 17.— A.| 
who  died  in  1871,  by  her  will  demised  real  estate  in 
Middlesex  to  trustees  upon  trust  for  sale.  The  will 
was  not  registered  in  Middlesex.  The  heir-at-law  of 
the  testatrix  afterwards  mortgaged  the  property  to 
different  mortgagees,  and  registered  the  mortgages, 
having  prepared  the  deeds  himself.  The  surviviog 
trustee  received  the  rents  of  the  property  till  1878, 
when  he  died ;  and  in  1879  a  receiver  was  appointed 
In  an  action  to  administer  the  estate.  The  property 
was  sold  In  1882  under  an  order  of  thecouit^  notice  of 
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the  mortgages  was  glTon  to  the  porchasen,  and  tbe 
pnrcbase-moneys  were  paid  into  court,  eabject  to  the 
claims  of  tbe  mortgagees.  Tbe  beir-at-law  died  in 
1885.  As  the  mortgages  were  for  preYious  debts,  tbe 
heir-at-law  bad  acted  as  agent  of  all  tbe  mortgagees. 
Held,  that  persons  claiming  under  7  Anne,  c.  20 
with  notioe  of  the  will  could  not  set  up  tbe  title  of  tbe 
heir-ait«law,  and  that  the  mortgagees  were  affected  bj 
the  notioe  which  tbe  heir-at-law  possessed.— in  re 
Edwardi  and  Oreen^  oh.d.  kat,  j.— 58  L.  T.  79S. 

7.  Btal^Oomfpany^^Tranrftr  of  sAorei.— By  the 
articles  of  association  of  a  company,  transfers  of  its 
shares  were  to  be  made  by  deed.  A.,  a  shareholder, 
deposited  certificates  of  certain  of  its  shares  with  B., 
to  lecnre  a  loan,  and  also  signed  and  handed  o?er  to 
B*  a  blank  transfer  of  the  shares.  There  was  no  seal 
or  wafer  on  the  transfer  opposite  to  A.'s  signature,  but 
only  a  circle  printed  on  the  paper  inclosing  the  words, 
**  Place  for  a  seal.''  The  document  purported  to  be 
attested  by  a  witness  as  haying  been  *'  signed,  sealed, 
and  deliYered"  in  his  presence,  but  there  was  no 
evidence  proving  that  the  document  was  signed, 
sealed,  and  deliTered  as  a  deed. 

Held,  that,  In  the  absence  of  such  evidence,  tbe 
printed  circle  inclosing  the  words  **  Place  for  a  seal " 
did  not  supply  the  place  of  a  seal  so  as  to  make  the 
document  a  deed  effectual  to  pass  the  shares.— 'in  re 
Balhii  Conidlidated  Co.,  oh.d.  mob.,  ;•  892—58  L.  T. 
800. 

See  also  Bamxeuptot,  1 ;  Hussixn)  akd  Wifs,  3,  4, 
7,  26 ;  Infant,  4 ;  Powxb  of  Afpointmbnt  ;  Watbb,  3. 

DEliUBBAiG^K— See  SbjppinOi  23. 

DENTIST  :— 

BegiiiraUon^BemotKU  from  register-'DeniiiU  Act, 
1878  (41  A  42  Vid.  c.  32),  i$.  11, 13.— If  a  person 
has  been  placed  upon  the  dentists'  register  kept  under 
the  provisions  of  the  Dentists  Acfr,  1878,  in  respect  of 
a  qualification  which  has  since  been  taken  away,  his 
'  name  cannot  be  erased  from  the  register  simply 
upon  proof  of  the  loss  of  such  qualification;  and 
therefore,  where  a  person  has  obtained  a  licence  from 
a  medical  authority,  and  his  name  is  placed  upon 
the  dentists'  register  in  respect  of  such  qualification, 
bis  name  is  not  liable  to  be  erased  from  the  register 
simply  upon  proof  that  his  licence  has  been  cancelled 
by  tbe  medical  authority.— in  re  I\xrtridge,  ca,  442 
—19  Q.  B.  D.  467 ;  56  L.  J.  Q.  fi.  609. 

DEPOSITIONS.— See   Cobonbb,    2;    Justicb  of    the 
Pbaob,  4. 

DESERTION.— See  Djtobcb,  1,  8—10;  Husband  and 
WiFB,  4 ;  JusnoB  op  thb  Pbaob,  12 ;  Navt. 

DIBEOTOR.— See  Oompant,  1,  8,  19—22  ;  Injunction, 

2  ;  MiSBBPBBSBNTATION,  1  ;   PBAOTICB,  12. 

DISOLAIHBB.— SeeBANKBUPTcr,  23, 38, 39 ;  Estoppbl, 
8;  Patent,  1,  2,  6. 

DISCOVERY  :— 

1.  Affidavit  of  doeutMnU^StaiefMni  of  tf^enee— 
Ord.  19,  r.  6— CM.  31,  rr.  1, 12.— There  is  no  abso- 
lute rule  sgsiost  ordering  tbe  defendant  to  make  an 
affidavit  of  documents  before  delivering  a  statement  of 

*   defence,  but  the  court  has  a  discretion  iu  the  matter. -» 
EdMon  ▼.  i^tfisen,  cs.d.  xbk.,  jr.— 57  L.  T.  927. 

2.  iMptcUonr^Banken*  Booka  Inspeotion  Act,  1879 
(42  A  48  VieL  e.  11),  S.  7— Ez  parte  applicaiion'-^ 
J,^^I<2avif.— Section  7  of  tbe  Bankers'  Books  Evidence 
Act,  1879,  gives  to  a  litigant  party  a  certain  extended 
right  of  inspection  by  enabling  him  before  trial  to 
inspcot»  and  take  copies  of  entries  in,  banker's  books ; 
but  such  right  exists  only  fox,  and  must  be  striotiy 
limited  to,  the  purpcaes  of  the  proceedings. 


Section  7  gives  the  court  jurisdiotioii— to  be  flor- 
elBcd  with  caution- to  make  an  order  for  inspec&i 
on  an  applioation  made  without  notice  to  *'  the  bnk 
or  any  other  party,"  and  tbe  words  **  any  other  pirfy' 
include  any  party  to  the  action. 

Affidavit  evidence  in  support  of  the  appliostiafar 
liberty  to  inspect  may  be  dispensed  with  if  it  ia  oWm 
from  the  issues  raised  by  the  pleading!  that  h 
entries  in  the  banker^a  books  must  be  nutsriaL 

Queers,  whether  section  7  can  be  used  foe  the  fo* 
poses  of  obtaining  ''  discovery  "  in  the  striot  aesaid 
tbe  term. 

Order  of  Eekewiob,  X,  affirmed— itmott  v.  Sofa, 
CL.  246—36  Oh.  D.  731 ;  56  L.  J.  Oh.  844;  57  LT. 
399. 

3.  iMpedioH'-^Companff — Begi$ter  of  fMrtgojd- 
Begister  of  debetUurei — Gompaniet  ClauM  CMioti- 
dation  Ad,  1845  (8  VkL  c.  16),  i.  45— Cosipsiia 
Clauaes  Act,  1868  (26  cfe  27  Viei.  c  118),  i.  2S.-The 
statutory  right  of  a  shareholder  in  a  ratlvsy  ooopeoj 
to  inspect  the  register  of  mortgages  under  seotioeiS 
of  the  Oompanies  Glauses  Oonsolidation  Act,  IMS, 
and  to  inspect  the  debenture  stockholdsra'  icgiitBr 
uniier  section  28  of  tbe  Oompanies  Olausss  Aet,  1M3, 
includes  a  right  to  take  oopiea  of,  or  extrseta  fna, 
snob  registers. 

Dedrion  of  Ohitty,  J.,  affirmed.— Ifuffor  v.  Sadat 
and  Midlands  Baiiway  Oo.,  o.a.  401—38  Ch.  D.  9f ; 
57  L.  J.  Ob.  616. 

4.  inspeeffoa— iHsere^ton  of  fudge^AfiMIr' 
CoiU^Ord.  31,  r.  12.— On  an  appUeation  for  db- 
covery  of  documents  under  ord.  31,  r.  IS,  the  tosrt 
has  discretion  to  refuse  discovery  which  it  sooaidrB 
cannot  be  reasonably  expected  to  be  of  aoy  oas  to  the 
applicant.  On  such  an  application  it  ia  not  the  pn^ 
tice  of  the  court  to  require  or  allow  affldavita  tob 
made  in  order  to  enable  tbe  court  to  deoids  whetts 
there  ought  to  be  discovery  ;  but  tbe  oourt,  bi  oris 
to  come  to  a  condnsion,  must  look  at  tiis  pkadisfii 
and  may  also  look  at  any  affidavits  for  aosM  other 
purpose  already  made  in  the  action.  Tbe  psiij  b- 
tending  to  use  such  affidarits  must  give  notioe  of  kh 
intention  to  the  other  side,  and  specify  tbe  psitiealir 
affidavits  or  particular  passages  in  affldavita  that  k 
relies  on.  A  general  notice  to  read  all  suoh  sffldaito 
ought  not  to  be  given,  and  will  render  the  firtj 
giving  such  general  notioe  to  read  liable  to  pay  tt* 
costs  occasioned  thereby. — Downing  v.  /obwv 
United  Sewerage  Board,  cjl,  437-^7  Oh.  D.  fl^i 
57  L.  J.  Oh.  234;  58  L.  T.  296. 

5.  Impedian  —  Privilege  —  Oorrespondsaee  ^ 
ioliciior  ^' Company '^  AoUon  hy  ehatMdmr^ 
plaintiff  in  a  shareholder's  aotion  against  sooa^ 
is  entitied  to  discovery  of  professional  oommmii^ 
between  tbe  company  and  its  legal  adviseu^i^ 
to  tiie  subject-matter  of  the  action,  vrhen  saA  ^ 
monications  are  paid  for  out  of  the  fundi  ^]^ 
company.— G^ourauel  v.  EdiMon  BeU  Tel^km  ^ 
OH.D.  oni.,  jr.— 57  L.  J.  Ob.  498. 

6.  Inepedion—PriviUge-^Beeovery  of  to*'-^ 
ehaeerfor  value  witfumi  natioe'^udicaUare  Ad,  l9» 
(36  dk  37  Vid.  c.  66),  a.  24,  su^-McMm  2-ari  ^* 
rr.  1,  14.— An  action  was  brought  in  the  Ossaay 
Bivirion  for  the  recovery  of  land  and  for  tbsdaiii«T 
up  of  titie  deeds.  Upon  a  summons  for  pn^^^ 
of  documents,  the  defendants  raised  the  o^(i^^ 
that  they  were  purchasers  for  value  without  lOVc. 
and  therefore  privileged  from  prodooiag  the  dees' 
ments,  though  they  did  not  in  their  affldafita  ei« 
that  the  documents  related  solely  to  their  oeatn 
and  did  not  in  any  way  tend  to  prove  the  titls  of  t* 
plaintiff,  ^. 

Held,  that  as  tbe  objection  was,  before  ths  Jv/V' 
tore  Act,  1878>  aUowed  by  tbe  Oourt  of  Chascor* 
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rcipect  of  ita  auxHiaiy  Jaritdlotion  onlj,  and  not  in 
leapeet  of  its  oononmnt  jurisdiotion,  It  conld  not 
now  be  soatained  when  the  oonrt  has  a  complete 
JQiiMliction  over  the  whole  action,  and  that  the 
defendants  were  not  protected  by  section  24,  snb- 
seotion  S,  of  the  Jndlcatoxe  Act,  1873. 

Decirion  of  the  Ctonrt  of  Appeal  (reported  84  W.  R. 
636, 33  Oh.  D.  388)  affirmed.— Jnd  ▼.  Emmerion^  h.l. 
243-lS  App.  800 ;  56  L.  J.  Gh.  989 ;  67  L.  T.  778. 

7.  In^pedion-^Ptivilege'^BipofU  of  agmU^^Pro* 
fe$tmai  communieaiionB*  —  In  an  action  against  a 
•  lailway  company  for  work  done  and  materials  sop* 
plied,  the  defendants  objected  to  prodnoe  for  the  plain* 
tfffs  inspection  their  engineer's  report  aa  to  the  plidn- 
tiffe  elaim,  correspondence  with  their  serrants  and 
agents  aa  to  the  defence  of  the  action,  and  eztracta 
from  mhratee  of  meetinge  of  the  board  with  refer- 
ence to  the  contemplated  litigation* 

Held,  that  the  defendanta  muat  prodnoe  the 
engineei'a  report,  and  all  oorreepondenoe,  except 
that  with  their  aolidtora,  but  not  the  minntea  of  the 
meetingi.— TTorfAifi^fofi  y.  DMin,  Wicklow^  and 
Wexford  BaUumy  Oo,f  mx.d.  (Ir.)— 23  L.  B.  Ir.  810. 

8.  IntpeeUon'^PrivUege^Shorihttnd  nctei  of  former 
oeMm.— A  coal  mine  waa  leaaed  bj  the  troateea  of  a 
cbarftj  to  W.,  with  a  protiaion  that  a  belt  of  coal 
ahould  be  left  bj  the  leaaee  at  the  bonndartea  of  the 
mine  of  anifioient  thiokneea  to  keep  out  the  water. 
An  adjoining  mine  waa  alao  leaaed  bj  the  tmateea, 
with  a  similar  protlslon,  to  a  company  which  worked 
another  adjoining  mine  belonging  to  an  adjoining 
owner.    The  minea  in  the  occupation  of  the  company 
were  damaged  by  flooding  alleged  to  have  reanlted 
from  the  improper  working  by  W.  of  the  mine  leaaed 
to  him,  which  canaed  the  water  to  flow  into  that  part 
of  the  company's  minea  not  leaaed  to  them  by  the 
tmateea,  and  thence  into  the  mine  which  waa  leaaed 
to  them  by  the  trustees.    W.  died,  and  an  action  was 
brought  by  the  company  against  his  executors  for 
damagea  fox  injury  to  the  company  as  leseeea,  by  the 
flooding  of  the  minea  in  their  occapation,  but  the 
acfion  waa  compromised  on  payment  of  compenaation. 
On  behalf  of  the  executors  shorthand  writer's  notea 
of  the  proceedinga  were  taken.    An  action  waa  after- 
wards brought  for  the  adminiatration  of  W.'a  estate, 
tba  ezeoutora  being  defendanta,  and  the  trusteea  of 
the  oharity  put  in  a  olaim  for  damagea  for  injury  to 
them  aa  ownera  of  the  mine  leaaed  to  the  company  by 
the  flooding  of  the  mine. 

Held,  that  the  troateea  were  entitled  to  the  produc- 
tion of  the  ahorthand  writer'a  notee  taken  on  behalf 
of  the  exeeutora  in  the  former  action. — Eohsofi  y. 
Wdnwieky  cb.d.  iron.,  j.  685—38  Oh.  D.  870. 

9.  Interrogaioriet'^Libel^-^Newipaper^  Namea  of 
corre^pondtnU. — In  an  action  againat  the  publiaher 
of  a  newapaper  for  a  libel  contained  in  a  letter  from  a 
coRoepondent  and  in  a  leading  article  thereon,  the 
defenoe  waa  that  the  alleged  libel  oonaiated  of  an 
SMseozate  report  of  certain  public  proceedinga  and  fair 
oommeiit  thereon. 

JSeldy  that  the  plaintifl  waa  not  entitled  to  in- 
terrogate the  defendant  aa  to  the  namea  of  the  peraona 
on  wlftose  information  the  reporta  were  baaed,  or  the 
name  of  the  corjeapondent  who  wrote  the  letter,  or  as 
to  tbe  original  manuscript  of  the  letter.— H(mneM.v  ▼. 
WTi9ht  (2),  0.4.  879. 

10«  -ProcfucWon— flfeoZtfiflr  up  hooki-^Umealinff-^ 
J9ur€Um  of  proof^Ptincipal  and  agent — ilcoottn*.— 
In.  an  action  by  a  principal  against  an  agent  for  an 
account^  the  plaintiff  obtained  an  order  for  an  affldavit 
of  docnmenta,  and  the  defendant  obtained  leave  to 
np  aneh  portions  of  the  booka  aa  were  irrelevant. 

aald^  that  the  burden  of  profhig  that  any  portiona 


of  the  booka  ought  to  be  unaealed  waa  on  the  plaintiff. 
— t^onei  v.  Andrewi,  oh.d.  oki.,  #.—57  L.  T.  848. 

See  alao  Ookpant,  87. 

DIS8ENTEBS'  OHAPEL  AOT.— See  Tbustu,  15. 

DISTRBSa— See  Oompant,  41 ;  Landlord  and  Tenant, 
1,  2 ;  MoRTOAGB,  3 ;  Poob  Ratb,  8 ;  Fhaoticb,  87. 

DISTBIBUnON,    STATUTE    of.— See    Adkin>8tea- 

TION,  5. 

DiaTBTNGA8.''''8e6  EaroPFSL,  8. 

DIVOEOB  :— 

1.  Adultery-^Deiiriion^^Sitppiemeniary  petition, 
—In  a  wite'a  auit  for  diaaolution  of  marriage,  the 
husband's  adultery  waa  proved,  but  the  deaertion 
alleged  in  the  petition  waa  proved  to  have  been  for 
lesa  than  two  yeara.  The  hearing  was  adjonmedy 
and,  the  respondent  not  having  returned  to  cohabita- 
tion, the  court,  on  a  aupplemental  petition  filed  a  year 
afterwards,  and  charging  deaertion,  granted  a  decree 
for  a  disaolntion  of  marriage. — Wood  v.  Wood  (8), 
p.D.  ft  A.D.— 18  F.  D.  Sa ;  67  L.  J.  P.  D.  ft  A.  48. 

2.  Aduliery  of  petitianer'^OondonaHonr^Diiere* 
tion  of  court — Damagee, — A  Jury  found  a  wife  guilty 
of  adultery  with  the  co-reapoadent,  aaaesaing  the 
damages  againat  him  at  J8800.  The  huabaad  had,  aix 
years  before,  committed  adultery  with  a  maid-servant 
in  the  house  where  the  wife  resided,  and  ahe  had 
oondoned  the  oflenoei 

Held,  that  the  court  ought,  in  the  exerdae  of  ita 
dieoretiony  to  diamiaa  the  huaband'a  petition,  and  that 
the  petitioner  could  not  recover  any  damagea.-^3(ory 
V.  Story  and  QOonnor^  p.d.  ft  ▲•d.  190—12  P.  D* 
196;  67  L.  J.  P.  D.  ft  A.  16 ;  67  L.  T.  686, 

8.  Alimony  pendente  lit»— ZTaorsa  ntai — Appeal. — 
When  there  has  been  the  verdict  of  a  Jury  finding  a 
wife  guilty  of  adultery,  the  wife's  right  to  alimony 
primd  facie  ceases,  subject  to  a  diaoretion  in  the 
Judge  to  order  it  to  be  continued  pending  a  new  trial 
if  he  oonaiders  it  reaaonable  to  do  ao. 

WeUs  V.  WeOi  and  Eudaon,  8  Sw.  ft  T.  642,  12 
W.  B.  Div.  Dig.  16,  explained. — Dunn  v.  Dunn  and 
Wally  O.A.  689—18  P.  D.  91 ;  67  L.  J.  P.  D.  ft  A.  68. 

4.  Alimony  pendente  lite — Petition'^8ubitiluied 
aervtctf.— On  a  motion  for  substituted  service  of  a 
petition  for  alimony  pendente  liiCt  the  court  diapenaed 
with  further  aervice  on  proof  that  a  copy  of  the 
petition  had  been  aent  to  the  address  of  the  reapond- 
ent'a  agent  upon  whom  the  petition  in  the  auit  had 
been  aerved. — Odevaine  v.  Odevaine^  pj>.  ft  a.d.«-^8 
L.  T.  664. 

6.'  Baatardieing  ieeue^Iriih  divorce  W^Striking 
oui  paragrap?^.'~^a  a  huaband'a  bill  for  a  divorce  a 
paragraph  containing  allegationa  tending  to  baatardiae 
a  child  of  the  wife  bom  during  the  marriage,  and 
when  acceaa  waa  possible,  will  be  struck  out.— /n  re 
ffewafa  Divorce  Bill,  k.l.— 12  App.  812. 

6.  Orudty^Iriah  divorce  UK.- Any  act  which 
would  be  held  to  constitute  legal  cruelty  in  England 
will  be  held  to  be  omel^  in  proceedings  on  an  Irish 
divorce  bill.— In  re  Oifford^i  Divoroc  BUl^  E.L.— 12 
App.  86L 

7.  Ouitody  of  ehildren'^OrutUy  and  aduUery  of 
father^Infanta  OuardicMihip  Act,    1886  (49  Jb  50 

Vict,  e.  27),  a.  7.— On  the  hearing  of  a  wife's  petition 
for  diaaolntion  on  the  ground  of  adultery  and  cruelty 
of  a  groaa  character,  which  waa  undefended,  the  court 
made  a  decree  ni$i  for  diaaolution,  giving  the  vrife  the 
caetody  of  the  children,  and  in  terma  of  aection  7  of 
the  Infanta  Guardianship  Act,  1886,  declared  the  hus- 
band, who  had  received  notice  of  the  application, 
**  unfit  to  have  the  custody  of  the  children  of  the 


71 


JDtOOTM. 


DIGEST. 


[  WMkly  Reporttf.  89k  II ,  litt. 

DonUcile.  72 


marriage."— SHnft«r  ▼.  fi/finnar,  p.d.  &  a.p«  912— -13 
P.  D.  90  ;  58  L.  T,  923. 

8.  DestfHfbn— Z>0par<ttr0  <p  avoid  protecution'^Penal 
Mfv^ttfde.— Where  a  mai\  leaves  %ia  wife  under  oir- 
cumetaneee  wbioh  would  make  hie  absence  amount  to 
desertion  if  4X)&tlnaed  for  two  years,  the  faot  that  he 
is  finbsequentlj  arrested  and  imprisoned  will  not  pre- 
vent the  two  years  running, 

A.,  who  had  been  guilty  of  embezzlement,  left  his 
vife  in  January,  1886,  stating  that  he  was  going  to 
Ireland  for  a  week  to  shoot.  He  bad  been  committing 
adultery  with  a  woman,  and  had  arranged  to  take  her 
to  Constantinople.  He,  however,  left  for  Kew  Sooth 
Wales,  and  when  arrested  was  living  with  another 
woman.  He  was  brought  back,  tried,  and  sentenced 
to  ten  years'  penal  servitude. 

Held,  that  A.  had  been  guilty  of  desertion. — Drew 
V.  Drew,  p.d.  &  a.d.  927—13  P.  D.  97 ;  67  L.  J.  P.  D. 
&A.  64;  58  L.  T.  9S3. 

9.  Deaeriion^^SeitiitUion  of  conjugal  HghU'^De' 
cret — Non-compliance — Preoiow  adttUery-^Matrimom 
nial  CauM$  Act,  1884  (47  d  48  Vid.  c  68), «.  C.— 
The  effect  of  section  5  of   the  Matrimonial  Causes 

'  Act,  1884,  is  to  render  the  effect  o(  non-compliance 
with  an  order  for  restitution  of  conjugal  rights  in 
all  respects  the  same  as  desertion  for  two  years,  and 
therefore,  where  a  husband  had  not  complied  with 
such  order,  and  had  committed  adultery  before  the 
date  of  the  petition  on  which  such  order  was  made, 
the  court  held  that  the  wife  was  entitled  to  a  decree 
niii  for  dissolution — Bigwood  v.  Bigwood,  p.d.  &  a.d. 
928—13  P.  D.  89 ;  57  L.  J.  P.  D.  &  A.  80 ;  58  L.  T. 
642. 

10.  Dacrtion — Separation  hy  comenl-'Adultery, — 
A  husband  and  wife  separated  by  oonsent  in  conse- 
quence of  his  inability  to  maintain  her.  The  husband 
on  several  occasions  wrote  letters  askicg  for  money. 
In  one  letter  the  wife  offered  to  return  to  cohabita- 
tion, but  the  husband  refused.  •  The  correspondence 
had  ceased  for  more  than  two  years,  and  the  wife 
discovered  that  the  husband  had  for  several  years 
cohabited  with  another  woman. 

Held,  that  the  husband  had  been  guilty  of  desertion. 
•^Bmith  V.  Smith,  p.d.  k  a.d.— 57  L.  T.  689. 

11.  EHdence^Identiiy  of  oo-reapondenf.— In  an 
undefended  divorce  suit,  where  leave  to  proceed  with- 
out making  a  co-respondent  has  not  been  given,  the 
oo-respondenf  s  identity  must  be  proved.-»i>tiJr  v. 
Buffo/nd  Lindaay,  p.d.  &  a.d.— 68  L.  T.  389. 

12.  Miteondudofpetitioner^WUfulnegleet^Delay 
'-^Appeal^Trial  without  a  Jury — Behearing-^Divorce 
Bulee,  r.  62. — ^A  decree  of  dissolntion  of  marriage  was 
refused  to  a  husband  whose  wife  had  been  guilty  of 
adultery,  and  who,  after  living  with  her  for  eleven 
years,  had  broken  up  the  home  in  order  to  get  rid 
of  her  because  of  her  drunken  habits,  and  had  made 
no  inquiries  about  her  for  eight  years,  when  he  dis- 
covered she  had  been  cohabiting  with  another  man 
during  the  interval,  and  five  years  afterwards  he  filed 
a  petition. 

By  mle  62  of  the  Divorce  Bules  an  application  for 
the  reheating  of  a  cause  should  be  made  to  a 
divisional  court — Heyee  v.  Heyea  and  Maeom,  y«d.  ft 
A.D.  627—13  P.  D.  11 ;  57  L.  J.  P.  D.  ft  A.  22  ;  57 
L,  T.  815. 

13*  Ptrmanmt  maintonamB'^IriBh.  divorce  fti{2.— 
On  a  husband's  bill  for  a  divorce  the  wife's  adultery 
was  proved,  but  it  appeared  that  the  husband  had  not 
provided  a  home  for  the  latter  when  they  were 
separated  by  order  of  hia  medical  attendant 

The  House  of  Lords  directed  the  insertion  in  the 
UU  of  a  dause  making  a  provision  for  the  wife.— in  i 
re  A.'$  Divorce  BiU,  k.l.— 12  App.  366«  > 


14.  Permanent  maintenance — WiU^Contbrwim 
— Eeiate  in  fee  timple-^Iiettraint  on  aUauaun-fifr. 
feUure-^Divorce  Act,  1857  (20  ift  21  Fui.  c  85),  i.  32- 
Matrimonial  Oaueee  Act,  1866  (29  S  30  Fide. 341. 
1. — ^A   wife  petitioned  for   permsaeat  malataiM 
after  the  dissolution  of  her  marriage  on  the  gnadoC 
her  husband's  adultery  and  cruelty.    The  hited 
was  entitled  under  his  father's  will  to  the  rail  a( 
certain  freehcdd  property,  and  to  certain  ahsmiMil 
in  trustees,  upon  trust  for  his  "  sole  ose  end  boMiit," 
and  to  be  assigned  to  him  as  soon  ss  coBTeoi«tl| 
might  be  after  his  father's  death.    The  wfll  dimM 
that,  if  either  of  the  testator's  sons  sheold  dii  n- 
married  and  without  issae,  his  share  shonld  go  tote 
survivors,  and  that  neither  of  his  sons  shooU  lave 
power  to  mortgage,  sell,  alien,  charge,  or  fattanbv 
any  part  of  the  property,  and  that  in  ths  evest  o( 
either  of  them  doing  so  the  irastess  should  lUod 
possessed  of  his  share. 

Held,  that  the  respondent  took  an  sststs  is  in 
simple  under  the  will,  and  that  the  promioB  iorflBN 
feitura  was  void. — Oorhett  v.  Oorhett,  p.d.  ft  aj».-13 
P.  D.  186. 

15.  Variation  of  eMementi'^Poufer  of  appois<- 
ment^Appointmeni  of  new  fmsfeet— JfofrtsHmiai 
Catises  Act,  1869  (22  A  23  Viet,  c  61),  s.  (.-Vide 
section  6  of  the  Matrimonial  Oaossa  Aot,  1869,  ik 
court  has  power  to  deprive  one  of  the  parte  to  ttc 

.  marriage  settlement  of  the  powers  of  sppoimwit 
amongst  the  children  of  the  maniage,  but  jwrnsitB 
the  power  of  appointment  of  new  trustees. 

The  court  deprived  a  guilty  wife  of  the  pom  rf 
appointment  amongst  the  children  of  the  wudMI^ 
but,  the  wife  being  allowed  to  retain  an  iMtai 
of  £100  a  year  under  the  aettlement,  rsfoMd  to 
deprive  her  of  the  right  to  appoint  or  Joia  is  tkf 
appointment  of  new  tmsteee  of  the  settlssHit-- 
BoiviUe  v.  BoeviUe  and  Oraven^  p.n.  ft  ajk  9VHi 
P.  D.  76 ;  57  L.  J.  P.  D.  ft  A.  62  ;  68  L.  T.  6tf. 

See    also    AnicnnsTBAnoK,    6 ;   Aitacbicizit,  S; 
Banxbuptot,   10,  19,   32;  Ooars,  13— 16;  Hin0> 
AND  WiPB,   22,  24;  Impant,   10;  JuBisncnw,  f  i     I 
PaAonoi,  44 ;  SoLionoa,  2. 

DOMIOILE:— 

1.  Abandonment  of  domkOo  of  ckriee^Mtdi 
donMle  of  origin.^-hk  order  to  1cm  the  tafaOirf 
ohoioe  once  acquired,  and  to  revive  the  kMefi 
origin,  it  is  not  only  neoeesary  that  the  pmoailNi' 
form  an  intention  to  leave  his  domlcfle  of  sIhIb^W 
he  must  have  left  it  with  the  iatenlion  of  hi"* 
it  permanently. 

Dedsion  of  Stirling,  J.,  afllrmed.-»CiMiitf<  ^ 
Wing/UH  ca.  844-86  Oh.  D.  400;  67  L.£li^ 

2.  BriUeh  proteetorate^Sgypt.-^A»,  wbe^^    . 
Ohaldean  Oatholio  having  his  domicile  of  «|M 
Ttttkeiy,  resided  permanently  at  Cairo  until  IJJf** 
and  acquired  there  the  sfofus  of  a  protsctslBa^ 
subject. 

Held,  that  A.  did  not  obtain  an  English  dofltfU'- 
Ahdul  Meeeih  v.  FarrOf  p.a— 13  App.  431. 

8.  Bflsidsfioe.— A.  was  bom  in  Sootlmid  la  ll»i( 
Scotch  parents.  In  1848  he  came  to  Lonta  mo* 
1865  he  went  to  CUcnita,  where  he  wis  iff  ""^ 


till  his  death  in  1887.  He  had  made  a  viH stOJ; 
cutta,  disposing  only  of  personal  property  in  fiV""^ 
He  had  no  property  in  Scotland. 

Held,  that  A.'s  domicile  was  EngUsh.-Ar«f  ^ 
Smith,  CH.D.  SAT,  J.— 68  L.  T.  578. 

See  also  EsTOPPJOy  4;  Ixwun,  I;  Jnm^* 
6—7 ;  PnAonoB,  6S. 


▼eekly  Reporter,  fiept.  it,  1888.1 
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DONATIO  MORTia  OAUSA^—^ee  Etidekcb,   10; 
GiiT,  3 ;  Wnx,  66, 

BASEMENT:— 

WaiercourH'^SenU — The  plaintiff  waa  leuea  of  a 
faim,  and  also  of  a  mil],  irhich  vaa  supplied  vith 
water  flowing  in  a  natural  watercourse*  The  defend- 
aatf,  who  were  owners  of  a  elate  quarry  adjoining  the 
plaintiii's  farm,  made  an  agreement  with  him  wheiebj 
he  permitted  them  to  use  the  water  at  a  certain  rent. 
The  defendants  were  to  keep  the  waterooune  and 
tiovghs  in  repair,  and  were  to  have  free  access  to  the 
farm.  The  agreement  was  terminable  by  three 
months'  notice  on  either  side.  In  1876  the  plaintiff's 
lease  of  the  farm  expired,  but  he  continued  to  occupy 
the  mill,  and  the  farm  was  leased  to  D.  In  1885  1). 
sought  to  ezdudc  the  defendants  from  the  land. 
The  defendants  had  up  to  that  time  paid  the  rent, 
and  no  notice  to  determine  the  agreement  had  been 
given.  The  defendants  then  refused  to  pay  any  more 
rent.  The  pbintifl  sued  the  defendants  for  arrears 
of  rent. 

Held,  that  the  defendants  were  entitled  to  Judg- 
ment—Jones  Y.  Dorothea  Co.,  a.B.D. — 58  L.  T.  80. 

See  also  Lioht,  1 — 3;  Kdisanob,  2;  Watbb,  8; 
Way,  1,  3. 

E00LE6IASTI0AL  LAW  :— 

1.  Beneftce^InstituUonr^DiioreHon  of  hUhop^ 
Wdsh  languag&^l  A  2  Ftef.  c.  106,  a.  104.^The 
biahop  has  a  right  to  refuse  to  institute  a  presentee 
who  is  not  a  fit  derk  to  a  yacant  benefice. 

A  derk  was  presented  to  a  vacant  benefice  within 
a  Welsh  diocese,  though  situate  in  England,  who  was 
ignorant  of,  and  refused  to  be  examined  in,  the 
Welsh  language. 

Held,  that  the  presentee  was  not  a  fit  derk  by 
reason  of  his  ignorance  of  the  Wdsh  language ;  and 
that  the  bishop  was  the  sole  judge  as  to  the  linguistic 
requirements  of  the  parish,  and  was  not  bound  to 
hold  any  public  or  formal  inquiry.  —  Marquia  of 
Aherga9$nny  v.  Biahop  of  Llandaff,  a.B.D.  859 — 20 
Q.  B.  D.  460;  67  L.  J.  Q.  B.  223;  58  L.  T.  812. 

2.  Bewfiee^^eiigwUionr-jRevocaUon — Condition'^ 
HUgoXiiy  —  Simony,  —  A  deed  of  resignation  of  a 
benefice  executed  and  sent  to  the  biahop  is  valid, 
though  not  made  before  a  notary  public,  the  bishop 
having  power  to  dispense  with  that  formality. 

A  resignation  sent  at  the  bishop's  request  is  valid 
without  any  formal  acceptance  by  the  biihop. 

The  bishop  may  fix  a  future  time  for  the  acceptance 
and  operation  of  a  resignation  vrithout  transgressing 
the  rale  that  a  resignation,  except  in  the  case  of  an 
eacohange,  must  be  made  purif  sponte,  absolute,  ti 
BimplieiUr. 

A  resignation  made  at  the  request  of  the  bbhop  to 
aToid  scandal  is  valid. 

A  resignation  accepted  by  the  biahop,  but  post- 
poned by  him  so  as  to  enable  the  derk  to  receive  the 
next  payment  of  tithe  rent-charge,  is  not  invalid  as 
simoniacal.— 5etc^c2  t.  Biahop  of  Oxford,  o.a.  307— 
85  Ch.  D.  48 ;  56  L.  J.  Oh.  1028  ;  56  L.  T.  539. 

3.  Communion  tahle^Side  cAopeZ.— Although  the 
rubric  and  the  82nd  canon  contemplate  only  one 
conasiunion  table  in  a  church,  they  do  not  ezpresaly 
prohibit  a  second  one,  and  a  faculty  should  be  granted 
Xor  a  aecond  communion  table  where,  on  the  ground  of 
convenience  and  economy,  it  Ib  desirable  to  introduce 
one  in  a  aide  chapel  as  subeidiary  to  the  performance 
of  the  service  of  the  church  as  prescribed  by  law. — 
In  re  Trinity  Church,  Stroud  Oreen,  cons.  288—12 
P.  D.  199. 

4.  Churchwarden^AUtnding  aerviee^Juriadietion 
-*5  dfc  6  Ed,  6,  c.  ],s.  2.— A  churchwarden  has  no 
right  to  foxdbly  prevent  an  inhabitant  from  entedng 


a  church  to  attend  service,  even  if  he  thinka  that  the 
latter  cannot  be  conveniently  accommodated ;  and  he 
is  amenable  to  the  Jurisdiction  of  a  tempord  court. 

The  5  ft  6  Ed.  6,  c.  1,  s.  2,  confers  a  right  of 
going  to  church  on  those  who  are  obliged  by  the  Act 
to  do  so.— Tayfor  v.  Timson,  q.b.d.— 20  Q.  B.  D.  671 ; 

57  L.  J.  Q.  B.  216. 

5.  Convoeation'-^Eledion  of  prodor^^Arehhiahop — 
Mandemus. — The  President  of  Oonvocation  having 
excKiied  his  discretion  in  the  case  of  a  disputed  elec- 
tion of  proctors  to  represent  an  archdeaconry  at  Con- 
vocation, the  High  Oourt  has  no  jurisdiction  to  inquire 
into  or  interfere  with  such  deddon. — Beg.  v.  Arch^ 
hiahop  of  Yorh,  aB.D.  718—20  Q.  B.  D.  740;  57 
L.  J.  a  B.  396. 

6.  MoniUon^Liaohedienu^Suapmsim^WriJt  de 
oontumace  capiendo — 5  Eliz.  e.  28,  a,  10—53  Qto,  3, 
e.  127,  a.  1.— The  effect  of  the  53  Geo.  3,  c  127,  is  to 
substitute  the  writ  da  conUkmaee  capiendo  for  the  writ 
de  tweommunicaio  eaptendo,  and  to  apply  to  the 
former  writ  all  proceedings  and  provisions  applicable 
to  the  latter;  and  therefore  the  methods  of  vdease 
from  imprisonment  under  the  vrrit  de  oonftimoee 
capiendo  are  not  limited  to  thoee  provided  in  the 
statute,  but  indnde  the  method  by  submisdon  and 
satisfaction  applicable  in  oases  under  the  old  writ. 

A  writ  de  conftmiaee  capiendo  for  disobedience  to  an 
order  of  suspension  was  iBsued  after  the  period  of 
suspendon  had  elapsed* 

Held  (reversing  the  deddon  of  the  Queen's  Bench 
Division),  that  the  writ  was  rightly  issued.—^  parte 
Bell  Cox,  O.A.  209—20  Q.  B.  D.  1 ;  57  L.  J.  Q.  B.  98 ; 

58  L.  T.  323. 

See  also  Ghabitt,  2 ;  Estoppxl,  4 ;  Mobtgagb,  8. 
ELEOTION.— See  Solioitob,  8,  18. 

ELECTION  LAW:— 

1.  Municipal  election — Alderman — Vote  of  mayor » 
eUct^Municipal  Corporationa  Act,  1882  (45  <fe  46 
Vict.  c.  50),  a,  60,  auo-aeetion  3. — By  eection  60,  sub- 
section 3,  of  the  Municipal  Corporations  Act,  1882, 
"  An  outgoing  dderman,  dthough  mayor-dect,  shdl 
not  vote.'* 

An  outgoing  alderman,  having  been  elected  mayor, 
and  having  taken  the  dedaration,  voted  in  the  election 
of  dderman  for  the  borough. 

Held,  that  the  vote  of  the  mayor-elect  was  invdid. 
-^Hounadl  v.  SuUiU,  q.s.i>.  147—19  Q.  B.  D.  498 ; 
66  L.  J.  Q.  B.  502  ;  57  L.  T.  102. 

2.  Municipal  eUeHfrnr^Nomination  paper-^Signa" 
turea  of  hurgeaaea — Ikacription — Municipal  Corpora* 
tiona  Act,  1882,  a.  241,  schedule  3,  part  2,  rr.  2,  5, 
Form  T.,  achedule  T.*— The  oidinaiy  signatures  of 
burgesses,  together  with  their  number  on  the  burgess 
roll,  as  proposers  on  the  nomination  paper  of  a  oandi- 
date  at  a  munidpd  dection  are  sul&cient,  provided 
they  can  be  commonly  understood  to  refer  to  the  cor* 
responding  names  on  the  burgess  toW.^Boufden  v. 
Bealey^  q.b.d.  889—57  L.  J.  Q.  B.  473. 

3.  Municipal  election — Occupation-^ Service  fran* 
chiae^Repreaeniaiion  of  the  People  Act,  1885  (48  A 
49  Vict.  c.  3),  a.  S^Municipal  Corporationa  Act,  1882, 
a.  9. — A  voter  who  has  been  placed  on  the  Parlia- 
mentary register  for  a  borough  as  an  inhabitant  occu- 
pier by  virtue  of  the  service  franchise,  is  not  thereby 
entitled  to  be  placed  on  the  burgess  roll  under  section 
9  of  the  Munidpal  Corporations  Act,  1882,  which 
section  requires  occupation  "as  owner  or  tenant"  in 
a  legd  and  not  merely  a  phyaicd  sense.- JIfeCIean  v. 
Prichard,  ^b,d.  508—20  Q,  B.  D.  285 ;  58  L.  T.  8374 

4.  Municipal  dection'Setuming  officer — Manda- 
nuB^Ballot  Act,  1872  (35  A  36  Vict,  c  33),  s.  2, 
achedule  1.,  rr*  4JS,  At'-^Municipal  Corporationa  Adt 
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1882,  St.  34,  58,  87.-^B.  and  P.  were  nominated  as 
candidates  for  the  office  of  coancillor  of  one  ward  of  a 
borongb.  P.  objected  to  R/e  nomination  because  he 
was  then  an  alderman.  The  mayor  disallowed  the 
objection,  bat  P.  claimed  to  be  elected,  whatever  the 
result  of  the  poll.  The  poll  showed  a  majority  for  B., 
and  the  numbers  were  announced  by  the  mayor.  On 
the  following  day  the  returning  oifioer,  having  con- 
sidered F.'s  objection,  declared  P.  to  be  elected. 

Held,  that  the  returning  officer  had  no  jurisdiction 
to  determine  the  question  of  B.'0  disqualification, 
which  question  must  be  raised  by  an  election  petition ; 
and  that  P.  had  not  been  duly  elected,  and  was  not 
entitled  to  a  mandamtu  to  the  mayor  and  corporation 
to  compel  them  to  receive  his  votes  at  corporation 
meetings. 

Judgment  of  the  Oourt  of  Appeal  (reported  35 
W.  B.  158,  18  a  B.  D.  349)  amtmed.^PriUhard  v. 
Mayor,  die,,  of  Bangor,  h.l.— 13  App.  241 ;  57  L.  J. 
Q.  B.  313 ;  58  L.  T.  502. 

5.  Parliamentary  eleciian'^Olaim-^Amendment^ 
Dueription  of  houee — JHrnsTtstion  of  retriiing  harrieUr 
^Parliamentary  Begietration  {Ireland)  Act,  1885 
(48  S  49  Viet.  o.  17),  f.  27.— A  daim  to  vote  as  a 
rated  oconpier  must  specify  the  number  (if  any)  of 
the  house  occupied.  The  omiasion  of  such  number 
may  be  supplied  by  the  revising  banister ;  but  the 
amendment  of  a  claim  is  a  matter  entirely  for  his  dis- 
cretion.—Xatwy  V.  Eingeherry,  c.a.  (Ir.)— 20  L,  B. 
Ir.  387. 

6.  Parliamentary  eUetion — Olain^^Amendment— 
Lodger^Bent.'^A  claimant  to  vote  as  a  lodger  filled 
in  the  column  "  amount  of  rent  paid  "  with  the  words 
"  part  salary," 

Held,  that  the  daim  waa  defective,  and  oonld  not  be 
amended.— i/ones  v.  Beveridge  {I),  o.a.  (Ir.)— 20  L.  B. 
Ir.  380. 

7.  Parliamentary  eleetion'-'Olaim'^Lodger'^Bent 
'^^  Bitimated  rene."— A  claimant  to  vote  as  a  lodger 
inserted  under  the  column  *' amount  of  rent  paid" 
the  words,  "Estimated  rent,  5s.  weekly."     ' 

Held,  that  the  daimant  was  not  entitled  to  be 
registered.— j9rad%  v.  Colqulioun,  ca.  (Ir.)— 20 
L.  B.  Ir.  378. 

8.  ParliamerUary  eledion  —  Dieqwdifieaiion  — 
Almi^B^orm  Jd  (2  cfc  3  JFUL  4,  c  45),  s.  86.— 
A.  occupied  an  almshouse  in  a  borough  and  received 
6f.  per  week  out  of  a  charitable  fund  for  the  mainten- 
ance of  the  inmates  of  such  almshousci  the  charity 
being  regulated  by  a  statute  which  provided  that  the 
inmates  should  be  persons  who,  from  age,  ill-health, 
accident,  or  infirmity,  were  unable  to  maintain  them- 
selves. 

H^ld,  that,  by  section  36  of  the  Beform  Act,  A. 
was  disqualified  from  being  registered  as  a  borough 
yoteT,^Edu>ard$  v.  Lloyd,  q.b.d.— 20  Q.  B.  D.  302  ; 
57  L.  J.  Q.  B.  121 ;  58  L.  T.  409. 

9.  Parltanuntary  election'^Ohfection^Desoription 
ofobfedion^Begietration  Ad,  1885  (48  Jb  49  Ftd.  c. 
15),  s.  18.- A  notice  of  objection  to  a  county  voter 
was  signed  as  follows :— "  G.  0.,  of  Churchyard,  on 
the  list  of  Parliamentary  voters  for  the  parish  of 
Petersfidd." 

Held,  that  the  notice  was  bad,  as  the  objector's 
place  of  abode  was  insufflcientiy  described  under  sec- 
tion 18  of  the  Begistration  Act,  1885. — Humphrey  v. 
EarU,  Q.B.i>.  510—20  Q.  B.  B.  294 ;  57  L.  J.  Q.  B. 
124;  58L.T.  403. 

10.  Parliameniary  dedion'^Ohfection — Disquali^ 
fied  voter.— -Notice  of  objection  to  a  list  of  voters  or 
claimants  may  be  given  by  a  person  who  is  actually 
on  the  list  of  persons  eutiUed  to  vote,  even  if  the 
judges  who  tried  an  deotion  petition  have  reported 


him  to  have  been  guilty  of  corrupt  practices.— Barr 
V.  Ohamheri,  ojl  (Ir.)— 22  L.  B.  Ir.  264. 

11.  Parliamentary  eUeHon-^OhfeiHon—Mida^ 
Amendment  —  Beform  Act,  «.  32  —  Portjamolvy 
and  Municipal  Begietration  Act,  1878  (41  <!  41  fit 
e.  26),  f.  28,  iuh-$eetion  2.— By  seotbn  82  dl  te 
Beform  Act  no  freeman  of  a  city  or  borongb  mjta 
registered  as  a  Parliamentary  voter  *'  oden  h«  M 
have  resided  for  six  cdendar  months  next  pnriovti 
the  last  day  of  July  (now  altered  to  the  15th  of  Jilj) 
in  such  year"  within  such  dty  or  borough  oi  wki 
statute  miles  from  the  polling  place. 

A  notice  of  objection  was  served  upon  a  freeninot 
Norwich,  stating  the  ground  of  objection  in  the  fol- 
lowing words :— **  That  you  do  not  reside  at  U, 
Clifton-street,  Norwich.''  The  revishig  haniitw  bcU 
that  the  notice  was  suifident,  but  he  allowd  is 
amendment  to  be  made  as  follows :— **That  70a  hnt 
not  resided  at  12,  aifton-street,  Norwicb,  iat  ox 
cdendar  months  next  preceding  the  15th  of  JTolj  lut, 
and  that  you  have  not  throughout  that  period  raided 
within  the  dty  of  Norwich  or  seven  miles  thsnoL" 

Hdd,  that  the  notice  was  bad,  and  that  the  reiiai; 
barrister  had  no  power  to  amend  it,  as  the  delect  m 
not  a ''mistake"  within  section  18, sub-section  t, of  fh 
Parliamentary  and  Mnnidpd  Begistration  Aet,  187i 
Bridges  v.  Miller,  a.B.D.  509—20  a  B.  P.  287;  SI 
L.  J.  Q.  B.  125;  58  h.  T.  405. 

12.  Parliamentary  deetion-^Ohfedion-^  OaMi 
^atatuiory  fwm^  BegiOration  Ad,  1885,  1.  18. 
echeduU  8,  Form  L,  No,  2.— Where  notice  of  objeote 
is  given  to  .a  voter  under  the  Begistration  Act,  188^ 
but  the  form  of  notice  provided  for  the  objector  ■ 
the  schedule  of  the  sdd  Act  is  not  strictly  eoapBed 
with  by  him,  the  onrission  is  a  diaregaxd  of  •  fl^ 
stantive  regulation,  and  not  *'  an  ondision  if  ■/ 
form  or  instruction  '*  within  aeoUon  18  which  i«^ 
not  invalidate  the  notice.— IFooci  v.  OhtmdUrt^^ 
522—20  Q.  B.  D.  297 ;  57  L.  J.  Q.  B.  126. 

13.  Parliamentary  eledion — 0(;ecfum*&rfM^- 
Oouree  of  pod'^Parlicunentary  BegiibraOon  Ad,  IMS 
(6  <i^  7  Vid.  c  18),  as.  17, 100.— Notices  of  olq'«(» 
addressed  to  voters  residing  in  barradn  weie  poked* 
the  20th  of  August,  in  time  to  be  deUfend,ta  tkt 
ordinary  course  of  post,  at  places  in  ths  bonitk 
other  than  the  barracks  on  the  same  evenfaig;  J^ 
was  no  postd 
were  called  for 

for  on  the  evening  of  the  20th  of  August, 
distributed,  some  the  same  evening,  and  othfloosttf 
following  day. 

Hdd,  that  the  notices  of  ol^eetfon  wen  ^^ 
livered  in  the  "  ordinary  course  of  pcet,"  dlli^"' 
meaning  of  section  100  of  the  Parliamentsiy  fti"^ 
tion  Act,  1844.— CAtTds  v.  Co»,  qjjk  ^" 
aB.B.290;  58  L.  T.  338. 

14.  Parliamentary  dection^OlifedioH''S«^ 
Oourte  of  poet^Parliamentary  Vbten  (/rvM  ioi 
1850  (13  A  14  Vid.  e.  69),  a.  113.— Notioss  of  ^ 
tion  are  presumed  to  be  sent  in  the  ordinaiy  cosaow 
post,  but  the  burden  of  proving  that  tho  notioi  vm 
in  such  ordinary  course,  arrive  in  time  ii  o>  ■* 
objector.  _^ 

The  ordinary  course  of  post  indndes  tiw  yf 
from  the  nearest  post-office  to  the  plaos  of  w"^ 
and  extent  of  time  ordinarily  neossssiy  ■«f_|' 
proved  by  the  objector.^-I^oot/oii  v.  Wp»«* 
o.A.  (Ir.)- 20  L.  B.  Ir.  361. 

15.  Parliamentary  eledionF^Ooeitpation^D'^^ 
houee^Lodgtr-^Burden  of  proof, "^A,,  his  laadlj* 
and  a  third  person,  each  occupied  a  separste  fltt** 
house  rented  by  the  landlord,  all  tiivse  of  th^  "'8 
the  stairs,  hall  door,  and  yatd« 


le  iNtrracks  on  the  same  evenmg;  iv> 
I  ddivery  at  the  barra^v,  but  thehtta 
tor  by  orderlies.  The  letlsisw«e«B" 
evening  of  the  20th  of  August,  sad  ■» 
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Held,  that  the  burden  of  showing  that  he  was  an 
occupier  and  not  a  lodger  was  un  k,^CampbeU  y. 
Chatnhers,  c.a.  (Jr.)— 20  L.  E.  Ir.  355. 

16.  Parliammtary  eUMm'^Oceupation — DwtUing* 
AouM — Lodger  —  RtipTUnUaiion  of  ih»  PwpU  Ad^ 
1885,  s.  d.^The  fact  that  the  landlord  o(  a  house  let 
in  seforal  tenemente  liTes  in  it  is  a  material  matter  to 
be  considered  in  determining  whether  the  oooupiers  of 
thoae  tenements  are  quaUfled  to  Tote  as  lodgers  or  as 
separate  householders,  and  will,  as  a  general  mle, 
render  the  occupiers  lodgers. 

In  order  to  constitute  lodgings  qualifying  for  the 
franchise,  the  part  of  the  house  occupied  by  the 
claimant  must  be  part  of  one  dwelling>house ;  and  to 
entitle  an  inhabitant  of  part  of  a  house  to  claim  as 
sm  occupier,  the  part  which  he  occupies  must  be  a 
separate  dwelling-house. — Hogan  y.  Sterrtii,  o.a.  (Ir.) 
—20  L.  B.  Ir.  344. 

17.  Parliamentary  eheUonr^Oeeupationr-^uceetiive 
oeowpaUonr^innt  aceupaiUm^Beverance^^A..  and  B., 
-who  were  partners,  were  on  the  register  as  rated  Joint 
occupiers  of  premises.  The  partnership  terminated  in 
September  of  the  qualifying  year,  and  A.  became  the 
sole  occupier  of  the  premises. 

Held,  that  it  was  neoessaiy  for  A.  to  daim  as 
occupier  in  suooeesion^— ^gmnds  y.  CTMrnhere*  o.a. 
(Ir.)--22  L.  B.  Ir.  255. 

18.  Parliameniary  eUetUn^^OceupaHon^Sueceaive 
ceoupaU4mr^PaifmefU  of  poor  roles.— -The  occupier  in 
sQOoession  of  different  premises  is  not  disqualified  by 
non-payment  of  a  poor  rate  IcYied  on  his  former  place 
of  abode  after  his  change  of  occupation.^CampMZ  y. 
Ohamhtri  (2),  ca.  (Ir  J— 22  L.  B.  Ir.  258. 

19.  Parliameniary  election-^Oeeupation'^Tempor'' 
ary  aheence-^MHiiary  ierviee^Army  Act,  1881  (44 
S  45  Vict.  c.  58)  88.  15,  176.— A  non-commissioned 
of&eer  on  the  staff  of  a  militia  regiment  resided  with 
his  family  in  a  house  iu  a  borough.  During  the 
annual  training  of  the  regiment  he  was  absent  twenty- 
six  days  of  the  qualifying  year,  bub  his  house  con- 
tinued to  be  occupied  by  his  wife,  family,and  furniture. 
With  the  leave  of  his  superior  officer  hie  returned  at 
interrals  during  the  training  to  his  house  in  the 
borough,  and  could  have  returned  CTery  night  if  the 
distance  had  been  less. 

Held,  that  there  was  not  such  a  continuous  occupa- 
tion so  as  to  confer  the  right  to  a  Yote. — Donoghue  y. 
Brooky  a.B.D.— 58  L.  T.  411 ;  57  L.  J.  a  B.  122. 

20.  Parliamentary  election — Oceupation'^RmpO' 
rary  dfmence^Beform  Act,  8.  31.— The  claimant  had 
the  ezcluaiTe  use  of  a  separate  bedroom  in  his  father's 
bouse  at  Exeter,  but,  for  the  six  calendar  months  during 
which  residence  is  required  by  section  4S  of  the  Beform 
Act,  he  was  engaged  in  an  occupation  which  would 
prevent  him  from  aotuallj  residing  at  Exeter,  except 
for  a  few  days  at  a  time. 

Held,  that  this  was  not  sufficient  to  constitute 
'' residence '*  within  the  meaning  of  the  section. — 
Beat  Y.  Town  Olerk  of  Exeter,  a.B.D.  587—57  L.  J. 
Q.B.  128;  58II.T.407. 

21.  Betuming  offlcef^OoetB^-TaaMition^ Ballot 
Adt,  1872,  8.  8— iZdumtng  Offlcer$  Act,  1875  (38  <e  89 
ViiA,  e.  84),  %9.  2,  4,  5.— By  section  2  of  the  Beturn- 
ing  Officers  Act,  1875^  the  right  of  the  returning 
officer  to  be  paid  for  expenses  reasonably  incurred 
daring  a  Parliamentary  election  is  not  limited  to  such 
charges  only  as  have  been  vouched  under  sections  4 
and  5.  He  is  entitled  to  be  indemnified  for  such 
kinds  of  services  and  expenses  as  are  of  the  kinds 
enumerated  in  the  schedule,  and  are  also  both  reason- 
able and  within  the  maximum,  although  such  charges 
have  been  made  under  wrong  headings  and  are  not 
actually  mentioned  in  the  schedule. 


If  detailed  particulars  of  items  comprising  charges 
within  the  description  of  expenses  allowed  as  given  in 
the  schedule  to  the  Act  have  been  sent  iu  to  the 
under-sheriff  and  paid  by  him  within  fourteen  days,  and 
the  sheriff  has  paid  the  total  amount  of  such  charges 
to  the  under-sheriff,  and  charged  the  amount  to  the 
candidates  within  twenty-one  days,  imforming  them 
where  the  vouchers  may  be  inspected,  the  provisions 
of  section  5  have  been  complied  with,  and  the  return- 
ing officer  is  entitled  to  be  indemnified.— /n  re  South- 
Baet  Eaex  Election^  q  b.d.  44—19  Q.  B.  D.  252  ;  56 
L.  J.  Q.  n.  356. 

See  also  Mukicipal  Oobpobation,  1 ;  Quo  Wab- 

BAMTO,  2. 

EBIBEZZLEBfENT.— S69  OancnrAL  Law,  1. 

EMPL0YEB8'   LIABILITY   AOT.— See  Mabtbb  awd 
Sbbvant,  1—5. 

EQUITABLE  ASSIGNMEfiTT.— See  Gm,    1;   Will, 
56. 

EQUITABLE  EXEGfUTION.— See  Oountt  Ooubt,  14. 

EQUITABLE  MOETGAGE.— See  Ck>KPAinr,  26 ;  Mobt- 

GAOB,  5. 

EQUITY  to  SETTLEMENT.— See  Exboutob,  5. 
ESOBOW.— See  Powbb  of  Afpoimticbnt,  2. 

ESTOPPEL  :— 

1.  Company'^Share  eertiflcateB'^Blank  transfer.^' 
The  mode  of  transfer  of  share  certificates  in  an 
American  railroad  company  was  as  follows:— The 
transfer  and  a  power  of  attorney  were  signed  bj  the 
registered  shareholder.  When  the  blank  transfer 
reached  the  hand  of  a  holder  desiring  to  De  registered, 
his  name  was  filled  in  by  himself  or  by  someone  on  his 
behalf,  and  the  certificate  was  left  with  the  company 
and  then  cancelled,  the  transferee  registered,  and  a 
new  certificate  issued  In  his  name. 

Held,  that  every  prior  holder  of  the  certificates 
with  blank  transfers  duly  signed  by  the  registered 
holders  conferred  on  each  subsequent  bond  flde  holder 
for  value  of  the  certificates  for  the  time  being  an 
authority  to  fill  in  the  name  of  the  transferee,  and 
was  estopped  from  denying  such  authority,  and  to 
that  extenti  but  no  further,  was  estopped  from  deny- 
ing the  title  of  such  holder  for  the  time  being ;  and  that 
an  inchoate  legal  title  in  the  shares  passed,  but  that  a 
title  by  unregistered  transfer  was  not  equivalent  to  the 
legal  estate  in  the  shares,  nor  to  the  complete  dominion 
over  them. — Colonial  Bank  v.  Hepworth,  oicd.  ohl,  jr. 
259—36  Oh.  D.  36 ;  56  L.  J.  Oh.  1089 ;  57  L.  T.  148. 

2.  Negligence^Fraud  of  agent^^Bank  of  England 
'^Sale  of  8(ocA;.— The  clerk  to  a  corporation,  having 
sole  custody  of  their  corporate  seal,  affixed  it  without 
their  authority  to  a  power  of  attorney,  by  means  of 
which  certain  stock,  the  property  of  the  corporation, 
was  sold  by  the  defendants,  and  the  proceeds  were 
appropriated  by  the  elerk. 

Held,  on  the  authority  of  Bank  of  Ireland  v. 
Trueteee  of  Evane*  Oharitiee,  5  H.  L.  Oas.  389,  that, 
assuming  the  corporation  to  have  been  negligent,  they 
were  not  disentitled  to  recover  the  stock  from  the 
defendants,  since  their  negligence  was  not  the 
proximate  cause  of  the  loss. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 
-^Staple  of  England  v.  Bank  of  England,  ca.  880— 
21  a  B.  D.  160;  57  L.  J.  a  B.  418. 

3.  Bes  Judicata—  Diemietal  of  action^  Oon$eni 
order. — A  consent  order  dismissing  an  action  for  want 
of  prosecution^  unless  ic  proceeds  upon  a  compromise 
of  the  cause  of  action,  is  no  bar  to  another  action 
between  the  same  parties  for  the  same  matter.  THe 
former  piaotioe  of  the  Oouxt  of  Ohtnoery  on  this 
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point  it  unaffected  bj  the  Bulet  of  Ck>iirt  under  the 
Judicature  Act. 

The  plalntJfby  having  made  default  in  making  dis- 
coYery  and  answering  interrogatories,  told  the  defend- 
ants that  they  intended  to  abandon  the  action,  and 
would  pay  their  cost^.  The  plaintifCs  not  having  done 
this,  the  defendants  issued  a  summons  to  dismiss  the 
action  for  want  of  prosecution.  The  plaintiffs  paid  the 
defendant!'  coeta,  and  at  the  hearing  of  the  summons 
appeared  and  consented  to  an  order  dismissing  the 
action  as  against  the  defendants.  The  plaintifCs 
having  brought  a  fresh  action  against  the  same  de- 
fendants lor  the  same  matter,  the  defendants  raised 
the  question  of  law  whether  the  pUdntifCs  were  not 
estopped  by  reason  of  the  order  on  the  summons. 

Held,  that  the  order,  not  having  proceeded  upon  a 
compromise  of  the  cause  of  aotiouy  was  no  bar  to  the 
fresh  action. — Magnu$  t.  National  Bank  of  ScoUand, 
OH.D.  KAY,  jr.  «02— 68  L.  T.  617. 

4.  Bes  iudioataL— EecUiiatUedl  law-^  Benefice  ^^ 
Reiignathn^Withdrawalr^ Striking  out  defence^ 
Ofd.  25,  r.  4.— B.  sent  a  resignation  o(  his  benefice  to 
the  bishop,  on  the  understanding  that,  until  a  specified 
date,  the  resignation  should  not  be  formally  accepted, 
nor  the  benefice  declared  vacant.  Before  the  specified 
date  B.  withdrew  his  resignation,  but  the  bishop 
refused  to  accept  the  withdrawal.  He  declared  the 
benefice  vacant,  and  a  new  Incumbent  was  appointed 
and  instituted.  B.  brought  an  action  In  the  Ohancery 
Division  against  the  bishop  for  a  declaration  that  his 
resignation  was  null  and  void,  the  patrons  of  the 
benefice  being  parties  to  the  action,  but  the  court 
held  that  the  resignation  was  complete.  B.  remained 
in  possession  of  the  parsonage,  and  was  sued  by  the 
new  incumbent  for  trespass  and  an  injunction  to 
restrain  him  from  continuing  in  possession.  B.,  by 
his  statement  of  defence,  alleged  that  his  resignation 
was  not  effectual. 

Hehl,  that  B.  was  estof^  by  the  former  judg- 
ment, and  that  his  defence  must  be  struck  out  as 
frivolous  and  vexatious. — Magrath  v.  Edchel,  q.b.d. — 
67  L.  T.  860. 

6.  Bes  judicata— jFV)fe*flrn  Judgment^Domieile-^ 
ZegrlMmacy.— Although  the  parties  claiming  to  be 
entlMed  to  tiie  estate  of  a  deceased  person  may  not  be 
bound  to  resort  to  the  tribunal  of  the  country  in 
which  the  testator  was  domiciled,  and  although  the 
courts  of  this  country  may  be  called  upon  to  admin« 
ister  the  estate  of  a  deceased  person  domioQed  abroad, 
Mid  in  such  a  case  may  be  bound  to  ascertain  as  best 
they  can  who,  according  to  the  law  of  the  domicile, 
are  entiaed  to  that  estate,  yet,  where  the  title  has 
been  adjudicated  upon  in  the  country  to  the  courts  of 
wldch  the  question  is  referable  by  the  law  of  the 
domicile,  such  adjudication  is  bindingi  and  must  be 
followed  by  the  courts  of  this  country. 

A  foreign  judgment  cannot,  as  between  the  same 
parties,  be  impelled  in  this  country  on  the  ground 
that  it  proceeded  on  a  mistake  of  law. 

A  foreign  judgment  binds,  notwithstanding  the 
discovery  of  fresh  evidence,  for  the  courts  of  this 
country  will  not  either  re- hear  caees  tried  by,  or  hear 
appeals  from,  foreign  tribunals ;  and,  if  the  judgment 
of  a  foreign  court  is  erroneous,  the  regular  mode 
provided  by  every  system  of  jurisprudenoe^-of  pro- 
onring  it  to  be  examined  and  reversed— ought  to 
be  followed.— Tra^cf  v.  Blane,  ch.d.  en.,  t.  IM— 
36  Oh.  D.  601 ;  67  L.  J.  Oh.  135 ;  67  L.  T.  674. 

6.  Bes  judicata— Forej^  fudgmmt^lnterlceuiory 
fudgmenL'-A  "  remate  "  judgment  of  a  Spanish  court, 
which  authorises  a  party  in  whose  favour  a  particular 
kind  of  document  has  been  executed  to  commence 
**  executive"  proceedings,  in  which  the  defendant  can 
can  set  up  only  defences  which  do  not  dispute  the 


original  right  of  action,  and  the  plaintifi  obtdn  i 
right  to  issue  execution  for  a  certain  debt,  vitheoiti, 
the  judgment  not  precluding  either  psrty  fromtikfaif 
"  plenary "  proceedings  as  to  the  same  mittB;  n 
which  case  the  "remate"  judgment  csnnotRtalf 
the  rights  of  the  parties,  is  not  such  a  flnsl  aain* 
elusive  judgment  as  can  be  sued  upon  in  Ed|^ 

Judgment   of   North,    J.,    reversed.— ^bivNi  i, 
Freeman^  ca.— 37  Oh.  D.  S44 ;  67  L.  J.  Oh.  867. 

7.  Shipping — OolliHon — Negligene&^AdmiukiiH 
ZimHation  of  liahility'^Cargo  oumer^Fund  m  eowt 
'^Proof —  Ord.  6S,  r.  33.— A  coUiaion  oocamd 
between  the  defendants'  ship  and  a  ship  euiylBg 
cargo  belonging  to  the  plidntiffs,  and  the  Utter  Tead 
was  sunk.  The  plaintifb  and  the  owners  of  the  litta 
vessel  commenced  actions  against  the  defeDdentiitet 
in  the  shipowners'  action  an  agreement  vss  filed  to  i 
decree  that  both  ships  were  to  blame,  snd  for  i 
reference  as  to  damages.  The  defendmti  te 
brought  an  action  for  limitation  of  liabilltj,  sad  pad 
money  into  court.  Their  statement  of  daim  reiemd  I 
to  the  above-metioned  agreement,  and  there  wti  n 
express  admission  that  the  collision  had  been  in  pat 
caused  by  their  own  improper  navigatioD.  Th 
plalntiflto,  in  their  defence,  did  not  refer  to  the  cemi 
the  collision.  A  decree  was  made  for  limitatioad 
liability,  and  for  a  stay  of  the  plaintifb'  action. 

Held,  (1)  that  the  agreement,  having  been  filed  ii 
the  registry,  was^  under  ord*  68,  r.  fi3,  equifslssttoi 
decree  of  the  court ;  (2)  that  the  phdntifb  vwe  sot 
estopped  from  proving  against  the  fund  for  the  vkoii 
of  the  damage  sustained  by  them.— TAs  Zero,  ia  k 
A.i>.— 13  P.  D.  %t;  67  Ii.  J.  P.  D.  ft  A.  8;  58LT. 
188. 

8.  WiU---Legaeit^Di§daim0t''^ompmii!/'^8^ 
— Distringas.~-A  legatee  of  sharea  in  a  compsBf  ^^ 
puts  a  diiiringae  on  the  shares  doee  not  thereby  i» 
vooably  declare  his  acceptance  of  them,  so  ss  to  ki 
estopped  from  subsequently  disdaiming  them.— ^0^ 
V.  Wayetf  ch.d.  xbx.,  j.  73—36  Oh.  D.  256;  56  Ui. 
Oh.  849 ;  67  L.  T.  226. 

See  also  Bakxsb,  1 ;  BmLDiNG  Socirt,  f ;  Ooi- 
PANT,   1,  12  ;   OouNTT  OouBT,  8  ;  JvRiBDicnoi,  I;     ' 
LnoTATiOKs,   Statutb  of,  4 ;    Patent,  8 ;  Bbi» 

lOMT,  8. 

BVIDENCE:— 

1.    Admieeion  —  Criminal    law  —  ignwyy^ 
Ireland — Meetinge  of  proclaimed  aaeodatUnir^Crvi^ 
nal  Law  and  froeedure  (Ireland)  Act,  1887  (5*  • 
61   Viet,  c   20),  M.  6,  7.— The  proprietor  and  f> 
Usher  of  a  newspaper  was  prosecuted  for  uutifw^ 
publishing  a  notice  of  the  prooeedingfl  at  a.  meetic^ 
the  Irish  National  League  within  a  district wbff* 
Lord-'Lieutenant  of   Ireland  had,    by  pTO«i^^ 
under  the  Oriminal  Law  and  Procedure  (InM''^ 
1887,  'ordered    such  league  to  be  suppre«ij^ 
defendant's   newspaper   had    contained  tef^  !* 
meetings,    with     the    heading    "  Branchee  of^^ 
National  League,"  but  there  was  no  separate  ef»M* 
as  to  the  meetings  which  were  held.  . 

Held,  that  the  passages  headed  ss  nf^J|| 
meetings  of  the  Irish  Katkmal  League  wity;y 
proclaimed  district  were  evidence  against  the  tf*j** 
ant  of  the  holding  of  the  meetings,  and  wen  nm' 
ent  to  sustain  a  conviction.— il^.  v.  i9M0tl«^  i^ 
(Ir»)— 20  L.  B.  Ir.  660. 

2.  Affldavit^Aheentwitneie^Ord.  87,  r.  l^ 
the  trial  of  a  probate  action  tiie  court  sdnfttod  « 
afladavit  made  in  the  suit  by  a  witness  m^ 
absent,  although  he  had  been  served  iiltii  a  ladp** 
—DrewiU  v.  Drewitt,  r.D.  ft  aj).— 68  L  T.  W^ 

3.  Affidavii-^Ohirf  cUrh-Furiher  fl^«»-^ 
the  hearing  of  an  adjourned  summons  evidence  s* 
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arte  the  Ubo  find  bj  the  ohiof  d«k  for  the  flliag  of 
evidenee  eumot  be  iMod  wilw  tpedel  leefv  to  hm 
fnah  eTidenoe  hea  been  gifea  citfaar  bf  the  Jvdfe  or 
the  chief  eledc 

This  nde  doee  not  epplj  where  ao  time  her  bevi 
flzad  to  the  filiiig  of  efideDor.--CI{#iriai  Y.  ffoiMiH 

0B«1>.  KOS*,  J*  80d. 

4.  AJUUeM  —  GVmi  -  eapamtiialloM  —  <^AiiiraJ^ 
grfion— i8>/<riece  IHkrtfipa  o/  leyulmr^Orrf.  37, 
r.  2.^i^iadafito  brought  into  the  Admirel^  Hagivtiy 
in  support  of  elaiass  filed  there  eie,  bj  ^e  praolice  of 
the  ooiizt»  leesimble  in  efideDOs^  even  if  orders  owde 
for  the  cross-enmiaelien  of  the  deponeato  have  not 
been  eoaipUed  vith;  bat  the  weight  in  evideaoe  to  be 
■ttaohed  to  sndi  aflldafits  is  lor  the  rsgistiar^  who,  in 
hie  dieerettoBy  maj  reqnfare  the  deponents  to  be  ext- 
mined  in  the  regUtij  or  under  a  oommiMlon  abroad, 
aadv  if  no  rxamlnetion  of  the  deponento  takas  place, 
majr  xefate  to  find  in  faTonr  of  the  daim,  on  tha 
grouid  that  the  evidanoe  does  not  satlafj  him  that  it 
ia  Talid.— TAa  Pariiian,  p.d.  ft  a.d.  704—18  F.  D.  16 ; 

57  L.  J.  P.  D.  ft  A.  13 ;  58  L.  T.  92. 

5.  Affidavit  —  Crois-eammt'nafton  —  Company  — - 
Winding  up^^Summons  againtt  dtnChn-^Companiei 
Act,  1863  (25  A  26  Vict.  c.  89),  t.  165.— In  tha 
absenoe  of  special  olronmstances,  an  application  by  a 
liquidator  to  make  the  diraotora  of  a  company  liable 
lor  misfeasance  should  be  heard  aa  a  aammons  on 
siBdatit  evidence,  and  any  cross-eacamination  on  the 
aifidaTits  most  be  before  an  examiner  of  the  court.— 
In  re  Faure  EUdric  Aecumulaior  Oo,,  oh.d.  say,  i.— 

58  L.  T.  42. 

6.  Affidavit  —  OfOU^eoMMiinaUon  —  2>iicfe<<on  of 
court — Mc^Um'-^Ord.  38,  r.  l.-r-The  oonrt  or  Judge 
has  a  disoretiouy  in  maklDg  an  order  under  ord.  38,  r. 
I,  for  the  attendance  for  cross-examination  of  a 
person  who  has  made  an  affldaTit,  and  is  not  bound 
to  make  such  an  order.— £a  Trinidad  ?.  Broume, 
OHJ).  voB.,  J.  138 — 87  Oh.  D.  1. 

7.  Oommiiaian^Di$oretion  of  court^Ord,  87,  r. 
5.— It  is  in  the  discretion  of  the  oourt  or  Judge, 
taking  all  the  drcumstances  of  the  case  into  account, 
to  grant  or  withhold  a  commission  to  ssunine  wit- 
naases  out  of  the  Jurisdiction,  and  the  commission 
wm  not  be  granted  ev  del>ito  JnttUim.  The  rule  will 
be  more  strictly  eonatraed  if  the  plaintiil  neks  for  a 
eommission  to  hare  himself  examined. «—  Ooch  y. 
AUeock,  0.1.  747—21  Q.  B.  D.  178 ;  57  L.  J.  Q.  B. 
489. 

8.  Commi$9ion^E9aminaii4M  of  plaiMiff'^Ord, 
91,  r.  5.— A  plaintiff  desiring  to  be  examined  on 
oommission  must  make  oat  bjalBdafit  a  strong  primd 
fcteie  case  sgainrt  Ue  being  compelled  to  attood  the 
tMl.^Lighi  ▼.  AnUeoiU  Idand  Oo.^  a.B.D.— 58  h.  T. 

9.  Compdmog  of  wUniH  'Criminal  taw^Bso^ 
cuninalticn  of  priiimer^Indecent  a$$auU^Common 
a—oM-^rindnal  Law  Ammdmmd  Ad^  1885  (48  4 
49  Vid.  e.  69), «.  fO.^TJpon  the  bearing  of  a  ebarge 
of  indecent  aasanlt,  tte  etfdenM  of  the  prisoner  bed 
been  recelfed  undsr  aseHon  fO  of  the  CMninel  Law 
Amendment  Act,  1885. 

Held,  that  tte  prfsonss^r  etidente  wm  ndsMbU  to 
support  a  cctnkUam  Un  a  eemmon  eesenll  on  eo4>Cber 
count  of  the  fndletmsnt.— Ay>  t«  Omwi,  o«an#  575^ 
20  Q.  B.  B.  829;  57  L.  /.  M.  a  44;  58  U  T.  780. 

10.  (7cffe5eralfoii—ayy— Ponetig  aoitls  eeniA.^ 
A  dowdiommiUam$d  amy  be  ssTebMsbsd  by  the  m- 
eonported  etidcnee  d  tbe  doner,  ■'^^armflw  f,  IhnUh, 
cB.n.  xoa.,  J.-57I1./*  au$91;§$UT  11 


CtimmX  Imm  Awm^mt  Ad^  1885|  Sk  i.  8«^Unoa 
the  hearing  of  a  charge  uudtt  atclion  4  of  tAs  Oilmtwal 
Law  Amendmaat  Aot^  1885,  the  ettdenee  of  a  ehUd 
had  beoa  reociied^  though  not  given  upon  oath% 

Held,  thai  the  etidenoe  was  admtaslble  to  swpporl  a 
eonvlolioa  for  a  oommoa  aosault  under  leoltoa  8  of  the 
seme  atatuta%  •»  i9lM.  t%  ITialaiiflf^  ao.iu  676-^0 
Q.  B.D.827S  87L.J.lLa44s  58L.T«78h 

CcMsm  ilel.  1878  (41  A  48  VM.  e.  18)  s.  4.— There  is 
a  legal  presumpHoa  that  aav  child  bom  more  Ihta 
nine  months  after  the  dato  of  a  aeparatioa  ordar  nede 
under  section  4  of  the  Hetrlnoaiel  Oauies  Aot,  1878| 
la  iUegitimato  i  and  aa  adodsaion  made  by  the  wifi 
that  she  has  had  a  child  born  more  thau  utue  mouths 
after  a  separation  order  of  which  tha  husband  was  not 
the  tether  is  admissible  as  ofldenoo  of  her  adultery.— 
Bdh&rimgton  ?.  Hdherinaton^  p.n.  k  a.d,  It— It  P.  D, 
118 ;  56  L.  J.  P.  D.  ft  A.  78 ;  57  L,  T.  588. 

18.  Xi^ma^y— /VsMimpl^on  ^  acssii.«The  pro- 
sumption  in  fafour  of  the  legitimacy  ol  a  child  born  la 
wedlock  may  be  nagetlfed  by  aYidenco»  but  such 
cYidence  must  be  strong,  distinct,  satisfactory,  and 
conclusife.— Bc«v<tts  ▼.  ilMomsy-G'snsraii  v.d.  ft  AiP. 
78—18  P.  D,  177;  56  L.  J.  P.  D.  ft  A.  97;  57  L  T. 
88. 

14  Ifof^ps— Coveaanl— OcOolffai  agrnmini^ 
PnrsI  evidsnes.— In  aa  aotioa  on  a  ooTsnant  In  a 
mortgage  deed  for  payment  of  pitncipal  and  intsrsit 
the  defendant  alleged  that  the  mortgage  was  iatondcd 
to  stond  as  securi^  for  such  sum  only  as  should  be 
due  to  the  plaintiff,  the  parties  bsing  partam ,  and  no 
accounts  having  been  taken. 

Held,  that  letters  between  the  parties  were  admlii- 
ible  in  eTldeuce.— Treiio^  t.  Doran^  cr.D.  (Ir.)— SO 
L.  B.  Ir.  889. 

15.  iVcsnmnfiono/deaM.— Money  belonging  to  an 
intesteto  who  had  not  been  beard  of  sinee  1878  wae  in 
the  hands  of  his  administrator,  who  took  out  an 
originating  summons,  on  which  inquiries  were  directed. 
The  chief  clerk  found  that  the  Intestote  wae  dead  In 
1880,  but  that  there  was  no  e? idenoe  of  his  death 
before  that  year.  He  also  found  the  set  of  persons 
who  would  hare  been  the  Intestote's  neat  of  kin  if  he 
died  in  1878,  and  tbe  set  of  persona  who  would  hate 
been  his  nest  of  kin  if  he  had  died  in  1880.  The  two 
daeeee  oonslstsd  of  dilferent  persone. 

Held,  that  neither  class  of  olalmante  had  sstab* 
llshed  a  title  to  the  fund,  bnt  that  the  oase  muet  go 
back  to  the  chief  defk  for  further  Inaulry.— /TAocdf  f • 
Shod$$,  oicD.  Mon.,  !•— 86  Ob«  D.  586;  66  L*  J«  Ob. 
825 ;  57  U  T.  658. 

le.  wm^AfnUgtMy^Blanko-^Pofct  oyidonot.-^ 
The  teetatoff,  af  tef  glfing  legaeies  to  Maty  Wyett, 
Matthew  Wyatt,  FfedeHek  WyatI,  Lonlea  Atwell 
(called  Wyann  Maria  Weif ,  and  Itoily  do  Veie,  pro- 
oeeded}  **l gife  and  beqneetb  to  #  daogbtef 

of  ,  holding  eome  sitoatlon  about  tbe  obnreh 

,  tbe  enm  of  flityponndinattnell/ during  the 
eonllmMMe  of  bet  netatal  Ufa,  and  I  dlieel  my 
troeloeior  ttnelee  lor  tbe  Hmo  botag  to  pay  to  tbe 
said  tbe  said  ennaiey  of  dity  ponnde, 

andllMfiaelploltbeeald  eball  be  m8Ment 

Heefcarge  to  my  It neteee  or  tmetoo  tor  the  time  being ; 
and  from  tbe  deeeeee  of  tbe  sold  X  dlfioi;' 

fte,  Tbe  teeleloff  dffeeted  that,  'Mn  eeee  any  one 
of  my  eald  legetoef ,  Mary  Wf  ett,  f  ##derMi  Wyett, 
Mel&ow  HTyalt,  l^lea  Atwell  (called  WfoU),  Meria 

be»MM  ba«kf8gi#  fte„  bet  at  kU  lege^  ebenld 
detoeniini/ ia4  A44  tbe  tfuitoee  or  traetee  ifte^^ 
to  bor  or  Ui, 'Mf  la  tb«8iee«f  Mm  liryitt,Molt£eir 
WynUi  and  Iffediiiefe  Wfm,  &$  mm  $t  Mf 
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abilUngt  a  week/'  sod  'Mf  in  the  case  of  Maria  Weir 
and  Emllj  de  Vera,  the  earn  of  thirty  ahilliDgs  a  week," 
and  '*  i(  in  the  case  o(  Marian  Elliott,  the  Bnm  of 
fifteen  shillings  a  week." 

Held,  on  an  originating  summons  hj  Marian 
Famiss  (formerly  Marian  Mliott),  supported  by  an 
aifldarit  by  her  to  the  effect  that  she  was  the  daughter 
of  James  Elliott,  beadle  of  the  parish  ohuroh  at 
Epeom,  and  that  the  testator  was  acquainted  with 
her,  that  she  was  entitled  to  the  annuity  of  fifty 
pounds  giyen  by  the  will. — FumtM  y.  PAear,  ck.d. 
iroB,»  7.  521. 

17.  WiU^Secret  trmt^Parol  evidenee.'^A.  be- 
queathed to  B.  and  M.  £500  free  of  legaoy  duty,  to  be 
paid  out  of  his  pure  personalty,  "  relying,  but  not  by 
way  of  trust,  upon  their  applying  the  said  sum  in  or 
towards  the  object  or  objects  privately  oommunioated 
to  them  '*  by  the  testator. 

Held,  that  parol  e?idenoe  was  admissible  to  show 
that  the  bequest  was  subject  to  a  trust.~-Jn  re 
Spencer,  o.a.— 67  L.  T.  519. 

Bee  also  OoicpAmr,  10,  36 ;  Ooiitbaot,  9 ;  Ooumr 
Oou&T,  6 ;  CBnoKAL  Law,  1 ;  Dbbd,  1 ;  Di8ootbbt, 
1 — 10  ;  DiTOBCB,  11 ;  Estoppsi.,  1 — 8 ;  LicBiraBD 
HousB,  6;  Malioioub  Fbosbcution;  Nbouqbnob,  2; 
Will,  1,  57—59,  62. 

EXBOHTION.  —  See  BAmuupTcr,  11—18;  Oanada, 
Law  op,  4;  Oouittt  Oovbt,  7,  8,  14;  Dakaobs,  4; 
Dbbd,  1 ;  Shbbipf,  1,  2 ;  Will,  54—59. 

BXEOUTOB:— 

1.  Convereion — Diicrelion'^Delay, — An  executor's 
discretion  is  not  that  of  an  absolute  owner,  but  it  is 
limited  by  the  duty  of  bringing  the  assets  to  proper 
investments  within  a  reasonable  time ;  and  the  burden 
of  proving  that  he  has  acted  londflde  and  exercised  a 
reasonable  discretion  is  on  the  executors. 

The  assets  of  a  testator  were  subject  to  trusts  in 
favour  of  unborn  persons,  and  included  shares  of  a 
company  with  unlimited  liability.  The  executors 
delayed  conversion  after  it  had  been  demanded  by  the 
beneficiaries. 

Held,  that  the  executors  were  liable  for  the  value  of 
the  shares  ascertained  at  a  reasonable  date  after  the 
testator's  dttkih.-^Hiddingh  v.  Denyseen,  Denyeten  v. 
Biddingh,  P.O.— 18  App.  624;  56  L.  J.  P.  0.  107  ;  57 
L.  T.  885. 

2.  Xease— £snf.— An  executor  who  takes  possession 
of  leasehold  property  of  his  testator  becomes  person- 
ally liable,  as  assign  of  the  lease,  for  payment  of  rent 
in  respect  of  the  actual  value  of  the  property  from  the 
time  of  taking  possession.  The  actual  value  is  the 
aggregate  of  what  he  has  actually  received  and  what 
with  reasonable  diligence  he  might  have  received,  pro- 
vided that  such  aggregate  does  not  exceed  the  full 
amount  of  the  rent ;  but  he  is  not  liable  for  rent 
beyond  such  value. — Earl  of  Biraihmore  v.  Vane^ 
OH.n.  HOB.,  J.  393—87  Ch.  D.  128;  57  L.  ll  Oh.  455. 

8.  Purehate  of  oMeCi.— The  testator  bad  property 
both  in  England  and  in  Jamaica*  He  appoUited  A., 
B.,  and  H.  as  his  executorsy  and  A.  and  B.  as  his 
.  trustees.  H.  proved  the  will  in  Jamaica,  and  A.  and 
B.  proved  it  in  England.  H.  purchased  from  A.  and 
B.  a  bneiness  which  had  been  carried  on  by  the  testa- 
^     tor  in  Jamaica. 

Held*  that  the  sale  must  be  set  aside.— ffan^  v. 
Lamhtrtt  OH.n.  xbx.,  j.— 58  L.  T.  449. 

4.  BetaineT'-'Priority'-DM  to  irutt  esfafe.- B. 
was  executrix  of  her  husband,  whose  estate  waa  in- 
solvent and  who  was  indebted  to  the  estate  of  A.,  of 
which  he  was  sole  trustee,  in  respect  of  the  proceeds 
of  sale  of  real  estate. 

Held,  that  B.  WM  entitled  to  fetaio,  in  priority  to 


all  other  creditors,  a  sum  in  respect  of  the  piooeedioC 
the  sale  of  the  real  estate.— iJardtoidb  v.  Mm, 
CH.B.  CHI.,  J.— 57  L.  T.  14. 

5.  BeMner^Set'Off^DedueUon  of  debk^Mvrid 
UfomanSquity  to  sMement.-^A.  gave  the  resduof 
his  estate  to  his  wife  for  life,  and  then  to  hU  ddta 
equally,  ''for  his,  her,  or  their  own  absohteiMal 
benefit." 

Held,  that  the  daughters  did  net  take  a  mituk 
estote. 

A.  directed  his  trustees  to  deduct  any  debt  d«  to 
him  from  any  of  his  said  children  from  theii  leipM- 
tive  shares.  One  of  his  daughters  was  mairied,  vlft- 
out  any  settlement  and  in  poor  dicuoists&eMi  Ha 
husband  was  indebted  to  the  teetotor,  and  the  exNi> 
tors  desired  to  set  oil  the  husband's  debt  sgiiart  \k 
wife's  legacy. 

Held,  that  the  right  to  deduct  the  debt  fmtiit 
legacy  was  subject  to  the  wifeTs  equty  to  a  tetfe- 
ment,  and  that  part  of  the  fund  must  be  setHados 
her. 

Knighi  V.  Slight.  22  W.  B.  792.  L.  E.  18  Eq.  UT, 
dissentod  from. — PouUer  v.  Shackelf  os.d.kat,  s,  tS^ 

See  also  AniainsTBATioN,  12 ;  Oomtbaoi,  5 ;  Cos^ 
8,  31;  Daxaobs,  8;  PAB-nnmaHip,  1;  PBACHCi,4i; 
Scotland,  Law  op,  1 ;  Will,  22,  23|  61,  64. 

EXTRADITION.— See  PaAonoB,  2. 

FAIB.— See  Mabxbt. 

FALSE  IMPRISONMENT  :— 

1.  Governor  of  prieon-^Warrant-^'So  aotloBfill 
lie  against  the  governor  of  a  gaol  for  aoU  d«efa 
obedience  to  a  warrant  properly  iiaued.— fliaww" 
▼.  PreeUmt  ca.  884. 

2.  Lunatic  asylam^Order  for  receptimir^^ 
tion  of  otder^DUchargt— Lunacy  BcgMk^  »* 
1845  (8  A  9  Ffc«.  c.  100),  •.  72— Lunacy  IM* 
Ad,  1853  (16  A  17  Vid.  c  96),  s.  4.— By  sectioslil 
the  Lunacy  Regulation  Act,  1853,  the  ststeoMOtjil 
particulars  required  to  be  given  with  an  older  f«  ftj 
reception  of  a  lunatic  is  made  part  of  the  eider,  m 
if  the  order,  property  understood  by  a  ""^J* 
mind,  gives  all  the  particulars  which  it  it  reqm 
that  a  medical  man  should  have  upon  rsseifisfBi 
order,  it  is  in  accordance  with  the  "totute. 

The  alteration  of  such  an  order  in  a  ■"•t«ri  ji»^ 
tioular,  at  all  events  if  made  with  the  pri^  "^ 
person  who  reUes  upon  it,  will  make  it  taw  •■ 
preclude  him  from  legally  relying  upon  it;  W«" 
not  so  where  the  alteration  is  tmmatoiiaL 

A  letter  directing  the  keeper  of  an  asylm^J 
charge  a  patient  "  as  soon  as  you  may  thitf*; 
visable'^is  not  an  order  of  discharge  withisiii^ 
72  of  the  Lunacy  Regulation  Act,  1845.  -. 

Bedsiou  of  the  Court  of  Appeal  (34  W.  i  ^^ 
Q.  B.  D.  667),  affirmed.— Lows  ▼.  Fe»,  u-  »*^ 
App.  206;  56  L.  J.  a  B.  480 ;  66  L.  T.  4^ 

3.  Maet^  and  eervant  —  SVamiffoy  ^S*^"^ 
Uttering  counterfeit  ooin^Tramwaye  Ad,  If  ®JCl! 
34  Ficf.  c  78),  ee.  61,  72.-8ectlon  52  j' J^T  JS 
ways  Act,  1870,  which  enacts  that  •*  it  shall  bih^J 
for  any  officer  or  servant  of  the  P«>«o*5|V5 /JJT 
of  any  tramway  "  to  detain  any  I»««/«'*f2ia 
company  of  his  fare,  muse  be  conetrued  ss  tMom  - 
any  officer  or  servant  appointed  for  that  P^^^JL^ 

A  tramway  company  gave  to  tt>«^  J**"^ 
printed  instructions,  in  which  it  was  <»^«^^ 
except  in  cases  of  assault,  conductors  w«VJ; . 

gi^e  paMene«»  ^^^  ^'^'^^^  '^^^"^  ^.^^m 
an  inspector  or  timekeeper.    The  condurtar  ois- 

in  which  the  plaintiff  was  a  P*^««^**S^rf 
plaintifl  and  gave  her  into  custody  on  a  wsir 
paaring  bad  money*  . 


VeeUrBeporter,  Sept.  U,  188t.l 

85  False  Pretences. 


DIGEST. 


Garnishee. 


8S 


Held,  in  an  action  for  faUe  impriaonment  againit 
the  company,  that  the  defendants  were  not  liable.-— 
Charlukm  t.  London  Tramways  Oo,,  q.b.d.  867. 

4.  BtatonahU  and  prohdUe  eauss  — » Pawnhrckers 
Ad,  1872  (35  <•  36  Vid.  c  99),  i.  S4.*-A.  oifered  a 
ring  and  a  gold  horteahoe  pin  iet  with  aeTen  diamonde 
a*  a  pledge  to  B.,  a  pawnbroker.  B.,  hafing  zeoeived 
from  the  police  a  Uit  of  ttolen  property,  ioolading  a 
gold  honeehoe  pin  set  with  seven  diamonde,  asked  A. 
whether  he  waa  a  dealer,  and  where  he  got  the  prop- 
atj  from.  A.  replied  that  he  was  not  a  dealer,  and 
gave  the  name  and  address  of  the  owner*  B.  gaye  A. 
into  ewtody,  bnt  it  was  afterwards  proved  that  the 
property  was  not  stolen,  and  that  A.'s  statements 
were  troe.    A.  sned  B.  for  false  imprisonment* 

Held,  that  the  question  arising  nnder  seotion  S4  of 
the  Pawnbrokers  Aot,  1872,  whether  the  defendant 
reasonsbly  anapeoted  the  property  to  haye  been  atolen 
or  dandeetinely  obtained  was  for  the  jadgo;  and  that 
there  waa  no  CTtdenoe  of  an  absenoe  of  reasonable 
anspidon,  and  the  defendant  was  entitled  to  Jiidgment. 
^Edward  y.  CAirAw,  a.8.D— 20  Q.  B*  D.  558 ;  68 
L.  T.  401. 

See  alao  Railway,  10. 

PAUSE    PRETE17GES.— See    Cbdonal    Law,   9,    6; 

JtSnOB  OF  THS  PSAOB,   10. 

FDTES  and  BEOOVEBIES  AOT.— See  Husbaitd  and 
WirB,3. 

FIBE  INSURANCE  :— 

ArhUirMon'^Cimdiiion  pnoedeni. — By  a  oonditien 
in  a  fire  insuranee  policy  it  was  proYided  that,  if  any 
difference  should  arise  in  the  adjaatmcnt  of  a  loss,  the 
amoant  to  be  paid  should  be  submitted  to  arbitration, 
and  the  party  insured  should  not  be  entitled  to  com- 
mence or  maintain  any  action  upon  the  policy  until 
the  amount  of  the  loas  should  have  been  referred  and 
determined  as  therein  proYided,  and  then  only  for  the 
•mount  BO  awarded. 

Held,  that  the  determination  of  the  loss  by  arbitra- 
tion was  a  condition  precedent  to  the  platDtiiTe  right 
to  recoYCT  in  an  action  on  the  policy.— Ftnev  y.  Btp- 
ndd.  a.B.D.  479—20  Q.  B.  D.  172 ;  57  L.  J.  Q.  B.  82 ; 
58  L.  T.  26. 

FI8HEB7  :— 

1.     Fixed    neU'^yuisance-'lnjundian'^FisJisriea 

(Ireland)  Act,  1842  (5  <»  6  Fiet  c.  106),  a.  27.— The 

plain  tiff  was  owner  of  a  scYeral  fishery  in  a  river 

between  the  countiea  of  8.  and  M.,  and  the  defendants 

owned  a  seYeral  fishery   Juat   below    the  plaintilfs 

flebery.     The  defendants  fished  by  fixing  a  net  to  a 

-wall  on  the  S.  aide  and  atretobing  it  acroaa  diagonally 

to  the  M.  side,  where  their  boat  waa  anchored.    The 

net  Yraa  bauled  In  after  being  kept  atationary  for  an 

boar.      "When  the.  net  was  hauled  in  another  boat 

bronght   another  net  into  tho  same  position.    There 

jwBm  aafficient  space  between  the  bank  and  the  anchor 

of   tbe  defendants'  boats  to  enable  fish  to  paaa  up  the 

liwer*      Until  three  years  before  tbe  commencement  of 

the  action  only  one  boat  and  net  had  been  used,  but 

tbe   nao  of  the  second  boat  and  net  oaaaed  loas  to  the 

plAfntifl. 

Bold,  that  ttretching  the  net  across  the  riYer  was 
not  a  nuisance,  but  that  the  use  of  the  aeoond  boat 
and  net  moat  be  reatralned  by  injunction. — Wilson  y. 
9£op  Ftahery  Co.,  m.b.  (Ir.)— 19  L.  R.  Ir.  270. 

2.  Salmon  Fishery  {Irdand)  Ad,  1863  (26  <t  27 
^ac«.  c.  114),  a.  Q-Fiztd  net^CerUficate.-^O.  ob- 
ained  a  certificate  for  a  fiood  and  ebb  atake  net,  tbe 
Ixe  said  poaition  of  which  were  shown  on  a  plan 
nnesced  to  the  certificate.  He  afterwards  used  a 
trger  net  situated  more  than  600  yards  from  the 
lace  deacribed  in  the  certificate. 


Held,  that  the  net  was  not  protected  by  the  oertifi- 
eate.-— Z)oraa  Y.  Cunninghaim,  l.j.  (Er.)«— 20L.  R.  Ir. 
544. 

See  alao  Local  GoYaaNMurT,  6;  Paaotiob,  8; 
Watib,  3. 

FiXTUBES.— See  Bill  of  Salb,  14  ;  Hobtoaob,  6. 

FOBEOLOSUBE.— SeeBANKBUPTCT,  21;  Ooen,  23»  24; 
LnarATioNs,  Statutu  op,  5  ;  Mortqaob,  7—10. 

FOBEIGN  LAW.— See  Estoppbl,  5,  6;  Husband  akd 

WiPB,  8;  JUEISDIOTION,  6,  7. 

FOBFEITIJBE.— See  Ochpaxt,  I,  2;  Diyobob,  14; 
LANDLoan  AMD  Tbwamt,  3 ;  Liobnsbd  Housb  ;  Maunb 
Insixraxob,  2 ;  Nbw  South  Walbs,  Law  op,  2 ;  Sbt« 

TLBXBNT,  8  ;   SpBCIPIO    PBBPOaXANOB,  4  ;  VbNDOB   AMD 

Pubohasbb,  1 ;  Will,  24—28. 

FBAUDS,  STATUTE  of:— 

Interest  in  land — 8ale  of  budding  materials — 
Statuie  of  Frauds  (29  Oar.  2,  e.  3),  s.  4.— A  contract 
for  tbe  sale  of  building  materials,  to  be  taken  down 
and  removed  by  the  purchaser,  is  a  contract  for  the 
eale  of  an  interest  in  land  within  section  4  of  the 
Statute  of  Frauds. — Lavery  y.  PursitU,  oh.d.  ohi.,  j. 
—57  L.  J.  Oh.  670.. 

See  also  Bill  op  Salb,  19  ;  Husband  amd  Wipb,  9 ; 
Spbcipio  Pbbpormancb,  3. 

FBAUDai^NT  PBEFEBEKOE.  —  See  Bamxbuptot, 
14,  15 ;  OoMPAMT,  13. 

FBEIGHT.— See  Ooxpany,  16;  Skippiko,  25. 

FBIENDLY  SOCIETY  :— 

Odd  Fellows  Society — District  lodgc^Seeession'^ 
Evidenee-^Friendly  Societies  Act,  1875  (38  dk  39  Vict, 
c.  60),  a.  11,  sub'8eetion  10 ;  aa.  22, 30 — County  court-^ 
Appeal, — By  the  rules  of  the  Odd  Fellows  Society, 
any  branch  of  the  society  desiring  to  secede  shall  call 
a  special  general  meeting  and  go  through  certain 
forms.  In  a  dispute  between  the  parent  lodge  and 
the  members  seceding  from  it  as  to  whether  the  proper 
forms  had  been  carried  out  or  not,  the  parent  lodge 
contended  before  the  county  court  Judge  that,  so  long 
as  the  registration  of  the  lodge  stood,  it  was  not  com* 
petent  for  the  seceding  members  to  deny  that  they 
were  a  branch  of  it.  On  the  Begistrar  of  Friendly 
Societies  declining  to  cancel  the  registration,  on  the 
ground  that  he  could  not  deal  with  the  matter  until 
the  dispute  had  been  settied  by  the  county  court,  tho 
county  court  judge,  oonceiYing  that  he  was  concluded 
by  section  11,  sub-section  10,  of  the  Fiiendiy  Societies 
Act,  1875,  refused  to  reoeite  OYidence  of  secession, 
and  gaYc  judgment  against  tbe  defendants. 

Held,  that  it  was  the  duty  of  the  county  court 
Judge  to  recelYe  eYidenoe  of  seoesaion. 

Held,  alao,  that  the  appeal  was  properly  made  by 
notice  of  motion,  and  not  by  spedal  case. —  IVilkin' 
aon  Y.  Jagger,  q.]i.d.  169-^20  Q.  B.  D.  428  ;  57  L.  J. 
Q.  B.  254;  58  L.  T.  487. 

See  aho  Coumtt  Ooubt,  15. 

GAME:— 

Ground  Game  Ad,  1880  (43  d:  44  Vid.  c  47),  i.  6 
•^Spring  traps. — A  tenant  who  is  entitled  under  an 
agreement  to  the  game  and  right  of  shooting  on  the 
land  in  his  occupation  is  liable  to  a  penalty  for  setting 
spring  traps  to  kill  ground  game.— /SfaMndara  y.  Pit" 
fidd,  Q.B.D.— 58  L.  T.  108. 

See  also  Justiob  op  tks  Pbaob,  16, 

GAMING.— See  Lzobnsbd  Housb,  3. 

GABNISHEE.— See  Attacexbmt,  6 ;  Bankbuptot,  20, 
86  ;  OosTs,  9 ;  Solioitob,  4. 
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GAS  CfOMPANY:— 

1.  MeiropolUan  Ga$  Ad,  1860  (S3  A  84  Vid.  c. 
125J,  s.  6—DiiM(i^8upply  of  goB-^Point  of  supply 
— Jf6<er.— The  K.  raUwaj  station  lies  parti j  in  the 
•  district  of  the  plaintiff  company  and  parti j  in  that  of 
the  defendant  company.  The  defendant  company 
placed  metera  within  their  own  district,  from  which 
ffas  was  passed  through  pipes  to  that  portion  of  the 
.  K.  Station  lying  within  the  plaintiff  company's  dis- 
trict. Section  6  of  the  MetropoUtan  Ghu  Act,  1860 
(which  applied  to  both  companies),  after  defining  the 
limits  of  each  company's  district,  enacted  that  "No 
other  company  or  person  than  the  company  to  whom 
snoh  limits  are  for  the  time  being  assigned  •  •  • 
shall  supply  gas  for  sale  within  the  said  limits,  unless 
authorised  by  Parliament  so  to  do." 
,  Held*  that  the  deeision  in  Imperial  Oa»  Light 
Co.  T.  Wed  London  Jundion  0<u  €o.  (66  L.  J. 
Oh.  862  note)  go?eroed  the  present  case,  and  that 
the  point  of  supply  within  the  meaning  of  the 
section  is  the  meter  through  which  the  gas  passes  into 
the  pipes  for  consumption  by  the  customer,  and  that 
it  is  not  a  transgression  of  the  statutory  proTision  to 
supply  gas  for  sale  at  a  meter  wiihin  the  district  of  the 
supplying  company,  although  it  is  intended  for  con- 
sumption and  is  in  fact  consumed  within  the  district 
of  another  company. 

Ptr  Liadley  and  Bowen,  L.  J  J.— If  the  court  was  not 
bound  hy  Imperial  Oaa  Light  Co.  t.  Wed  London 
Jundion  Ga$  Co»,  it  must  ha?e  been  held  that  "  sup- 
ply **  of  gas  was  a  process  continuing  from  the  place 
where  the  gas  is  made  to  where  it  is  burnt 

Decisio9  of  Kekewiobt  J-,  36  W.  B.  119,  alfirmed. — 
Om  Light  and  Coke  Co.  t.  South  Mdropditan  Oa§ 
Co.,  O.A.  456—58  L.  T.  899. 

2.  Price  of  gae — Bedvdion — Inquiry  hy  aeoouniant 
' — Juriididion  of  quarter  ieedone^Coeti — Oaeuforht 
Claueee  Ad,  1847  (10  cfe  11  Vid.  e.  15),  s.  35.— A 
petition  was  presented  in  1885  under  section  85  of  the 
Gasworks  Glauses  Act,  1847,  to  tbeBeoorderof  Hanley 
praying  him  to  appoint  a  person  to  inquire  into  the 
actual  condition  of  the  British  Gas  Light  Go.,  and  an 
accountant  was  appointed.  He  examined  into  the 
accounts  of  ^e  preVions  year  and  of  all  other  years 
binoe  1871,  and  drew  up  a  report  It  was  admitted 
that  the  whole  of  the  reserve  fund  was  not  then  and 
ne?er  had  been  invested,  and  that  the  prescribed 
maximum  dividend  had  not  been  paid.  The  recorder 
held  that  the  company's  earnings  had  been  sufficient 
to  pay  the  maximum  dividend  and  to  have  kept  in- 
Tested  the  whole  of  the  reserve  fund,  reduced  the  price 
of  gas  6d,  per  1,000  cubic  feet,  and  ordered  the  com- 
pany to  pay  the  expenses  of  the  inquiry  and  the  oosts 
of  the  petitioners. 

Held,  on  application  for  a  certiorari  to  quash  the 
order,  that  the  order  was  bad,  except  aa  to  the  direc- 
tion that  the  company  should  pay  the  costs  of  the 
accountant— i2fl^.  v.  Becsrder  of  Hanley,  a.B.i>.  S8S — 
19  a.  B.  D.  481 ;  66  L.  J.  M.  0.  125 ;  67  L.  T.  444. 

GENERAL  AVERAGE.— See  MABim  Insubakob,  7; 
SmPForo,  25a. 

GIFT:— 

1.  Ohose  in  action — EquHahU  aeeignment^Incom* 
plete  giJ^-^A.  held  bank  shares  in  trust  for  B.,  his 
father,  under  a  written  acknowledgment  of  the  trust 
B.  indorsed  on  the  acknowledgement: — ''I  transfer 
.  these  shares  to  my  daughter  M.  for  her  own  use  and 
benefit."  B.  held  an  1  0  U  from  A.  and  another  1 0  IT 
from  E.,  and  he  indorsed  on  each  of  them:— *'I 
transfer  the  debt  to  my  daughter  M.  for  her  sole  use 
and  benefit,"  and  handed  them  to  M.  There  was  no 
consideration  for  the  transfer,  of  which  no  notice  was 
'  given  to  A.  or  E.  B.  received  till  his  death  the 
dividends  on  the  shares  and  interest  on  the  1 0  ITs. 


Held,  that  the  gift  of  the  shares  and  dsMitslL 
was  incomplete.—  Oaeon  v.  Bich,  ca.  (It.)  19  L.  Bi  It. 
891. 

2.  CondUion^Implied  fmst— A.  hy  hwilll 
made  in  1878,  bequeathed  a  lega^  of  £150to  R,vlo 
was  in  her  employment  aa  homekeeper.  In  ISTlit 
testatrix  handed  to  0.,  her  solicitor  (whoa  AeW 
appointed  one  of  her  executors),  a  promissoiy  aoleli 
£200,  signed  by  herself,  payable  on  demami  t»  E, 
telling  0.  not  to  mention  the  note  to  aayoae  ME, 
and  to  retain  it  until  the  death  of  the  teststrti,  ■! 
then  to.give^it  to  H.  if  she  should  remain  fai  her  m- 
vice  until  her  death.  H.  was  informed  of  tiie  loto 
soon  after  it  had  been  handed  to  0. 

H.  remained  in  the  servioe  of  the  testatrix  iiirlfl  tti 
latter's  death,  and  the  note  remafaed  hi  ths  fOMi- 
sion  of  0. 

Held,  that  0.  was  constituted  a  trustee  of  the  aete 
for  H.,  in  case  she  fulfilled  tlie  prescribed  eoadHki. 
— Shendone  v.  Brock,  cr.o.  hob.,  j.  118— 86  Ok.  B. 
541 ;  56  L.  J.  Oh.  923;  57  L.  T.  249. 

3.  Donatio  mortis  oejuk^Banker^DepceU  rtdfl 
— *'  Not  iranefera}He:*--k  banker's  deposit  ttd$ 
note,  which  is  expressed  to  be  **  not  traostenMs* 
may  be  the  subject  of  a  donaJtio  mortii  onui'^ 
Caeeidy  v.  Belfad  Banking  Co.  xz.p.  (Ir.]-2S  L  i 
Ir.  68. 

4.  Undue  infiuenee^Sdigioue  eiderhoodr-'Am^ 
eenoe.— The  relation  existing  between  profsMsdiB 
and  lady  superior  in  a  sisterhood— the  nlss  of  wUoh 
require  each  professed  member  to  take  vows  Wsdisg 
for  life  to  give  up  all  present  and  future  property i  !> 
obey  the  voice  of  the  lady  superior  as  the  loioi  i( 
GK>d,  and  not  to  aeek  the  advice  of  exteras  withostlhi 
leave  of  the  lady  superior— ia  a  relatioa  which  tf 
itself  alone  necessarily  raisea  tiie  presumptfos  ii 
equity  that  a  voluntary  gift  made,  during  0ii  f^ 
ence  of  the  relation,  by  a  profeesed  nun  to  ths  Jift 
superior  for  the  purposes  of  the  Usteriwod,  li  sfft 
induced  by  undue  inflaenoe ;  aitd*  in  oidsr  to  dfafha 
that  presumption,  it  is  not  soiBolent  for  the  dsen* 
show  that  the  donor,  before  the  relation  fiiitrf-j 
while  acting  as  a  free  agent,  had  formed  and  iVfaad 
the  intention  of  making  the  gift  « 

The  donor  in  such  a  case  has  a  right  to  diiai 
return  of  so  much  of  the  proper^  compriisd  istt* 
gift  as  remidns  in  the  hands  of  the  donee  at  thetisi 
of  making  the  claim;  but  that  right  nuij  he  kM 
delay,  after  the  relation  baa  oeased,  in  ssmHN* 
right  when  coupled  vrith  aets  on  the  psrtjf  * 
donor  from  which  acquiesoenoe  in,  or  ooofintfit^ 
the  gift  may  be  reasonably  inferred.  , 

Decision  of  Eekewioh,  J.  (35  W.  B.  424,  S<  Oh  A 
145),  afOrmed  on  different  grounds  (OoHn^^ 
dissenting).— ^^^oonf  v.  Sidmur,  o.a.  Ul-*^^ 
145  ;  56  L.  J.  Ch.  1052 ;  68  U  T.  61. 

5.  Undue  ififtuence^SoHeUor^Vdwdm  f^ 
Delay — DecAh  qf  donor,-^!!  a  person,  whs  biai^ 
a  gift  to  a  solicitor  while  the  relation  of  sslieitt  "^ 
dlent  subsisted  between  them, is  entitisd  st  theo^ 
of  his  death  to  have  the  gift  act  aside,  the  pai^ 
representative  of  the  deceased,  upon  his  ' 
to  the  right,  although  the  deceased  had  no 
of  exercising  it,  and  even  expressed  a  d  _^ 
tion  not  to  do  so  —  for  he  might  have  ahaa||" 
that  determination  the  next  day,  and  vooidhsiel* 
a  perfect  right  to  do  so.  ^ 

A  solicitor  cannot  take  a  gift  from  his  ciia|J>*r 
the  relation  of  soUdtor  and  client  sabiiitii  Mj 
order  to  sustain  such  a  gift,  if  made,  somethivf*^ 
be  done,  after  the  confldentisl  rehtion  ^  ?? 
amounting  to  a  release  of  the  client's  right  toiit^ 
the  gift ;  but  the  subsequent  settiement  typg^ 
of  a  bill  of  costs  does  not  amooiit  to  snoh  a  nl^ 
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A.,  acting  a8  soUoitor  for  G.  in  an  action,  in  Jnne, 
1880,  reoofered,  by  a  oompromUe,  £5,000  for  her, 
wbioh  he  recelTed,  and  ont  of  it,  by  her  desire,  re« 
tiined  £1,000  ae  a  gift  to  himeelf.  The  relation  of 
•oUoitor  and  client  terminated  shortly  afterwardi.  In 
bif  efidenoe  A.  swore  that  in  April,  1888,  G.  had  told 
blm  that  she  had  determined  to  adhere  to  what  she 
bad  done.  Since  the  seferanoe  of  the  relation  G.  had 
also  settled  a  bill  of  costs,  and  had  never  done  any  act 
indiostiDfif  as  intention  to  recede  from  her  gift.  She 
died  in  Jane,  1883.  Her  administratrix  commenced 
ibis  aotion  within  six  months,  bnt  died  in  October, 
1884.  In  Jane,  1886,  T.  toolc  ont  administration  to 
G/a  eileots,  and  in  the  following  August  he  got  an 
order  of  retivor  in  this  action.  FoTsrty  was  the 
ezcoae  gi? en  for  the  delay. 

Held,  that  the  gift  was  bad  at  the  time  when  it  was 
made;  that  G.  had  nsTer  efleotnally  released  her 
right  to  set  it  aside,  and  at  the  time  of  her  death  was 
entitled  to  exercise  that  right ;  that  on  her  death  her 
personal  representati? e  sacoeeded  to  the  right ;  that 
it  had  bean  kept  alive  by  the  action,  notwithstanding 
the  delay;  and  that  the  gift  most  consequently  be 
now  set  aside. 

Morgan  t.  Mineti^  25  W.  B.  744,  6  Oh.  D.  638, 
approved  and  followed. 

MUcMl  T.  Homfray,  39  W.  B.  558,  8  a  B.  D.  587, 
explained  and  distinguished.— r^ars  t.  Alwp^  oh.d. 
Ksx.,  J.  919. 

See  also  EvinaNOB,  10  ;  Husband  and  Wirs,  16 ; 
SooiLAJfD,  Law  or,  3 ;  Will,  56. 

GOODWILL.— See  Hobtqaob,  10. 

GBOUm)  GAME  AOT.— See  Gaicb. 

GUABDIAN. — See  Administbation,   16 ;  Ditorob,   7  ; 

IsCTAlfT,  5,  6  I   JUBISDIOTIOK,   7. 

HABEAS  00BPU8.-'''S^  Jvstiob  or  thb  Pbaob,  4 ; 
Pbactxcb,  9,  4. 

HKIBIiOOM.— See  Sbttlbxbnt,  14. 

HIGHWAY:— 

1.  Bridge'^ Bipair — Indidmeni — Aequiital^New 
trial'^DedicaUovC^LidbUity  of  county — Statute  of 
BridgtB  (22  Em.  8,  e.  6). — ^After  a  Tordiot  of  not 
gnil^  on  an  indictment  for  non-repair  of  a  bridge,  a 
new  trial  will  not  be  ordered ;  but  under  special  cir- 
oamstanoes  the  court  may  order  all  proceedings  on  the 
}adgment  to  be  suspended,  in  order  to  give  an  oppor- 
tniiity  for  the  queetion  to  be  raised  on  a  fresh  indict- 


On  the  trial  of  an  indictment  against  the  inhabitants 

of  a  ooanty  for  non*repair  of  a  bridge  built  by  prirate 

owrners,   but  not  built  in  an  existing  highway,  the 

effect  at  the  efidenoe  as  to  the  dedication  to,  and  the 

adoption  of  the  bridge  by,  the  county  is  a  question  for 

the  Jarj.    Public  user  and  public  utility  are  not  con- 

daaive  as  to  the  liability  of  the  county,  but  there  need 

not   be  sud  ofert  act  of  formal  adoption  by  a  body 

capable  of  representing  the  county, — Beg,  t.  Inkahii-' 

ants  of  Southampton,  a.B.D.— 19  Q.  B.  D.  590 ;  56 

Xu    J.   M.  0.  112  ;  57  L.  T.  261. 

2.  Dedioatum^OawU — Towing-path, — A  canal 
oompany  has  power  to  dedicate  to  the  public  as  a 
bi^bway  land  which  has  been  acquired  by  it  as  a  tow- 
patb  under  statutory  powers,  if  the  user  by  the  public 
irould  not  be  incompatible  with  the  purposes  for 
prbiob  the  land  was  acquired. 

2?esD  ▼.  Leake,  5  B.  &  Ad.  469,  approred. — Grand 
Junction  Canal  Co,  t.  Petty,  o.a.  795—21  Q.  B.  D. 
S73  ;   67  X.  J.  Q.  B.  413. 

2  a.  Obstruction — Footpath — Towne  Police  Claueee 
±€t,  1847  (10  A  11  Vid.  e.  89),  s.  28.— A.,  B.,  and  0. 
rexe  stfluiding  with  other  persons  on  a  footpath  in  a 


town  in  which  the  Towns  Police  Olauses  Act,  1847, 
was  in  force,  and  blodked  up  the  path,  so  that  many 
persons  had  to  go  into  the  road.  A.,  B.,  and  0.  were 
requested  by  a  police  constable  to  walk  on,  and  did  so 
three  abreast,  again  compelling  persons  to  leaie  the 
path. 

Held,  that  A.,  B.,  and  0.  could  not  be  oouTicted  for 
wilfully  obstructing  a  footpath  under  sectioa  78  of  the 
Towns  Police  Olanses  Act,  1847.— jBs^.  t.  Long,  a.B.D. 
—59  L.  T.  38. 

3.  Bepatr-^lndietment'^Urhan  eanitary  authority 
— County  authority-^Htghway  and  Loeomotivee  Act, 
1878  (41  «  42  Vict.  c.  77),  8.  10.— An  indictment  will 
lie,  under  section  10  of  the  Highway  and  LooomotiTos 
Act,  1878,  against  the  highway  authority  of  a  district 
for  non-repidr  of  a  highway. 

Qucare,  whether  such  indictment,-  being  entirely  of  a 
statutable  character,  should  not  show  on  its  face  that 
all  the  steps  enacted  by  section  10  had  been  preriouely 
taken. — Reg,  t.  ifayor,  <fec.,  o/  Wekefidd,  <^,B,7i,  Oil  — 
20  a  B.  D.  810  ;  57  L.  J.  M.  0.  52. 

4.  Bepair  —  ilfa<)i(ananes  —  Paving — Contribution 
by  county^ Highway  and  Loeomotivee  Act,  1878,  s. 
13.— The  plaintiffs,  having  paved  with  stone  setts  a 
road  in  their  highway  district  which  was  formerly  a 
macadamised  road,  sought  to  reco? er  from  the  county 
authority  under  section  13  of  the  Highways  and  Loco- 
motives Act,  1878,  one-half  of  the  expenses  of  such 
paving. 

Held,  that  a  different  kind  of  road  had  been  made, 
and  that  therefore  the  plaintiffs  had  not  ^'maintained  *' 
the  road,  and  could  not  recover  against  the  county 
authority.- /^eeft  Improvement  CommUiionere  t.  Jui* 
ticee  of  Staffordehire,  o.a.  654—57  L.  J.  M.  0. 102. 

5.  Bepair — Municipal  oorporaiion — Public  Health 
Act,  1875  (38  df  39  Vict.  e.  55),  a.  lU'—Indietment^ 
Amendmeni,^A.Tx  indictment  haiing  been  preferred 
against  a  municipal  corporation  for  non-repair  of  a 
highway  within  their  borough,  a  verdict  was  found 
for  the  Orown.  The  indictment  did  not  show  on  the 
face  of  it  the  Und  of  liabttity  sought  to  be  imposed 
upon  the  defendants,  nor  did  it  contain  any  statement 
as  to  the  neglect  alleged  being  **  against  the  form  of 
the  statute." 

Held,  that  the  defendants  were  entitled  to  Judg. 
ment  non  obitante  veredicto  on  the  ground  that  the 
indictment  was  bad  beyond  power  of  amendment; 
and  that  they  were  not  indictable  for  non-repair 
under  the  Public  Health  Act  of  1875.— ^.  v.  Mayor, 
Se.,  of  Poole,  q.b.d.  239—19  Q.  B.  D.  602;  56 
L.  J.  M.  0.  131 ;  57  L.  T.  485. 

6.  Bepair^Tramway^^Highwaye  and  Loeomativee 
Act,  1878,  a.  13— IVamuiays  Act,  1870  (33  db  34  Viet. 
e.  78),  s.  28— ZocoZ  Act. — By  a  local  Tramways  Act 
it  was  provided  that,  in  case  steam  power  should  be 
used  on  the  tramway,  the  tramway  company  should 
repair  the  whole  extent  of  that  part  of  a  main  road 
over  which  their  lines  passed,  but  that  the  company 
might  make  such  contracts  and  agreements  for  the 
repair  of  the  road  with  the  road  authority  of  the 
borough  as  might  be  approved  by  the  Board  of  lYade. 
It  was  also  provided  that  no  contract  or  agreement  to 
be  entered  into  under  the  Act  should  operate  to  lessen 
the  liability  of  the  company  under  section  28  of  the 
Tramways  Act,  1870.  The  road  authority  of  the 
borough  entered  into  a  contract  with  the  company,  by 
Which  the  expenses  of  maintenance  and  repair  of  the 
road  were  divided  between  them.  The  borough  road 
authority  sued  the  county  authority  for  contribution 
under  section  13  of  the  Highways  and  Locomotives 
Act,  1878. 

Held,  that  the  conn^  authority  were  liable  to  pay 
out  of  the  county  rate  one-half  of  the  expenses 
incNined  by  the  borongh  authority  under  the  con- 
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tract. — Mayor ^  <*<?.,  of  Darwen  y.  Juiticea  of  Lan- 
cashire,  q.b.d.  140--58  L.  T.  51. 

See  also  JvencB  op  the  Pbaob,  5,  7  ;  Paaciiob,  33 ; 
Baxlwat,  2. 

HUSBAND  and  WIFE:— 

1.  Adultery  of  vfife — Death  of  huehand—Negli^ 
gence^'DamageB'^Action  hy  wife^Lord  CamphdVa 
Ad,  1846  (9  A  10  Vioi.  e.  93),  8.  2.— A  woman  who 
has  left  her  haeband  and  is  living  in  adulterj  at  the 
time  of  his  death  unsapported  by  him  is  not  entitled 
to  biing  an  action  under  Lord  Oampbell's  Act  for 
compensation  for  the  death  of  her  husband. 

Quoere,  whether  evidence  of  the  willingness  oC  the 
husband  to  take  back  his  wife  would  have  entitled  her 
to  claim  the  benefit  of  the  Act^'^Stimpeon  v.  Wood, 
Q.B.D.  734i— 67  L.  J.  Q.  B.  484. 

2.  Ohose  in  action — Joint  tenancy — Severance. — 
Marriage  does  not  operate  as  a  severance  of  the 
wife's  Joint  tenancy  in  bank  stock  which  lias  not  been 
reduced  into  possession  by  the  husband. 

BaiUie  ▼.  Trehame,  29  W.  B.  729,  17  Oh.  D.  388, 
disapproved. — Hughes  v.  Andenouj  o.a.  817 — 38  Oh.  D. 
286 ;  57  L.  J.  Q.  B.  643. 

3.  Deed-' Acknowledgment — Ohose  in  action— Fines 
and  Recoveries  ulc(  (3  <fe  4  WilU  4,  c.  74),  «s.  77,  79, 
80,  ^^^Common  Pleas  Rules,  Hilary  Term,  1834.— 
At  the  date  of  her  marriage  a  wife  was  owner  in  fee 
of  real  estate ;  no  settlement  was  executed,  and  the 
property  was  shortly  afterwards  sold  by  the  husband 
and  wife  for  £23,500,  the  latter  acknowledging  the 
conveyance  after  examination  by  the  commissioners  in 
the  usual  way.  The  husband  received  £18,000  of  the 
purchase- money  and  applied  it  for  his  own  purposes, 
and  £5,500  was  invested  to  meet  an  annuity^tbe  trusts 
of  the  residue  thereof  being  declared,  by  a  deed  of  e?en 
date  with  the  conveyance,  to  be  in  favour  of  the 
husband  and  wife  respectively,  according  to  their 
inteieats  by  law  for  the  time  being.  The  husband 
died  in  1884,  but  the  annuitant  was  alive,  so  that  the 
£5,500  was  still  outstanding. 

Held|  that  the  Oommon  Fleas  rules  for  the  examina- 
tion of  married  women  were  not  tdtrd  vires,  and  that 
the  effect  of  the  examination  of  the  wife  and  her 
acknowledgment  of  the  conveyanoe  was  that  she 
thereby  gave  up  all  her  interest  in  the  property  and  in 
the  purchase-money,  without  having  any  proviaion 
made  for  her  in  return ;  that  the  whole  purchase- 
money  became  the  absolute  property  of  the  hus- 
band; that  no  part  of  the  £5,500  ever  belonged 
to  the  wife,  so  that  it  never  was  her  chose  in  action, 
and  the  doctrine  of  reduction  into  possession  did  not 
apply ;  that  the  declaration  of  trust  did  not  alter  the 
rights  of  the  parties  ;  and  that  the  wife  was  not 
^  entitled  to  any  interest  in  the  £5,500.— Sentient  v. 
Welch,  CH.1).  KAT,  J.  389—37  Oh.  D.  622  i  67  L.  J. 
Oh.  389;  58  L.  T.  368. 

4.  Desertion'^ Separation  deed^Alimony — Juris^ 
diction  of  justices — Married  Women^s  Maintenance 
Act,  1886  (49  ds  50  Vict.  c.  52),  s.  1.— A  mere  refusal 
by  a  husband  to  continue  the  payment  of  alimony  to 
a  wife  under  a  separation  agreement  is  not  such  a 
*' desertion  "  of  the  wife  as  to  give  the  justices  juris- 
diction to  deal  with  the  case  under  the  Married 
Women's  Maintenance  Act,  1886. — Pape  v.  Pape, 
a.B.n.  125—20  Q.  B.  D.  66 ;  57  L.  J.  M.  0.  3 ;  58 
L.  T.  399. 

5.  Judgment  against  toife^Beparate  estate — (7oin- 
miUai'-Debtors  Act,  1869  (32  df  33  Vict  c.  62),  s.  5. 
-^Married  Women's  Property  Act,  1882  (45  A  46 
VicL  c.  75),  «.  1,  sulh-sedion  2.— A  married  woman 
cannot  be  committed  to  prison  under  seedon  6  of  the 

-  Debtors  Act,  1869;  for  non-payment  of  a  Judgment 
debt  recovered  against  her,  payable  out  of  her  separate 


estate,  under  section  1,  sub-section  2,  of  the  HuiM 
Women's  Property  Act,  1882.— Scott  ▼.  Jforby, 
O.A.  67—20  a  B.  D.  120;  57  L.  X  Q.  B.43;  57LT. 
919. 

6.  Judgment  against  wife^'SeparaiM  eMt-M' 
ments  —  Default  — >  OommUtal,  — Where  a  oMied 
woman  had  been  ordered  to  satisfy  a  ]adgma&^ 
instalments  out  oC  her  separate  estate,  not  la^edti 
restraint  on  anticipation,  or  liable,  notwitlutuidBt 
such    restraint,    to    execution    under    the  MoiM 
Women's  Property  Act,  1882,  but  made  default  is  te 
instalments,  the  court  ordered  her  eomiaittal.^«&i- 
stone  V.  Browne,  bx.d.  (Ir.) — 20  L.  B.  Ir.  443. 

7.  Judicial  separation  — >  Destrtion  ~  8epan(i« 
deed. — After  a  husband  had  deserted  hia  wife  fn 
more  than  two  years  a  separation  deed  was  ezecatcd, 
but  it  did  not  contain  a  covenant  by  the  wife  not  to 
sue.  The  husband  filed  a  petition  sgainstthfivH* 
for  dissolution,  on  charges  which  were  not  rostalifli 
The  wife,  by  her  answer,  prayed  for  a  Jadieial  lepiii- 
tion.  The  husband  did  not,  by  his  ^eadhig,  aetif 
the  deed  as  a  bar  to  the  wife's  remedy,  but  to 
counsel  relied  on  it  at  the  trial. 

Held,  that  the  wife  was  entitled  to  a  deem  is 
judicial  separation. — Afoore  v.  Moore,  ChadwidBtd 
Griffiths,  VM.  &  a.d.  110—12  P.  D.  193;  56  LI. 
P.D.  &A.  104;  57L.T.568. 

8.  Legitimacy  —  Foreign  marriage  —  JJndniU 
country'^Polygamy. — A  domiciled  Eaglishman  nii- 
ried,  according  to  the  native  rights,  a  ffirl  brlosgiag 
to  an  uncivilised  South  African  tribe.  PolTgnr  ««• 
permitted  by  the  customs  of  the  tribe,  a  mso  beiag 
allowed  one  great  wife  and  several  coaeubioeii 

Held,  that,  although  the  marriage  entered  into  vtf 
a  msrriage  aooordiag  to  the  customs  of  the  trite,  & 
did  not  possess  the  characteristics  which  are  eiaestiil 
to  a  contract  of  marriage  according  to  EagUah  lA 
which  is,  the  voluntary  union  for  life  of  one  nso  nA 
one  woman  to  the  exclusion  of  all  others.— S<fA«ff  <• 
Hildyard,  oh.d.  sti.,  j.  503—38  Oh.  B.  S13;  ^^ 
L.  J.  Ob.  487  ;  58  L.  T.  674. 

9.  Maintenanco-^Parot  agreement— OwMi^^ 
— County  court'^'Jurisdiction — Statute  of  Frvm 
(29  Gar.  2.  c.  3),  s.  4.— An  action  for  arrears  of  im^ 
tenanoe  payable  under  a  parol  agreement  for  wpw^ 
tion  made  between  husband  and  wife,  in  oMspnaf* 
of  oroes-summonses  for  asaanll,  was  brought  bf  v 
wife  in  a  county  court.  The  oonnfy  court  \sd^fF 
Judgment  in  favour  of  the  dalm. 

Held,  that  the  agreement  had  been  made  fetjF 
consideration ;  that,  the  consideration  being  cfici^ 
the  Statute  of  Frauds  did  not  apply;  sudtkH* 
county  court  judge  had  jurisdiction.  ^ 

Knowlman  v.  BlwxU,  22  W.  R.  77,  L.  B.  JfrJ^ 
followed.- AfcQ^re^or  v.  McGregor,  Q.B.a  ^^ 
Q.  B.  D.  529 ;  67  L.  J.  Q.  B.  268 ;  58  L.  I.tf. 

10.  Neeessaries-^AduUory  of  mfe—Cwnu^^ 
husband. — A  husband  who  has  turned  his  vile «»  " 
doors  without  any  means  of  support  on  sceossi « 
adultery  committed  by  her  with  his  conaiiasaa" 
liable  for  necessaries  supplied  to  her. 

Judgment  of  the  Queen's  Bench  Divbion  (^f\2 
77,  19  Q.  B.  D.  379)  affirmed.— Jftlsoii  ▼•<*•* 
C.A.  296—20  Q.  B.  D.  364;  67  L.  J.  Q.  B.  IM;  * 
L.  T.  707. 


11.  Nullity  of  marriage-^Impoteney  ofpdHu'^ 
Repudiation  by  respondent. — A  husband  •^■^"Jj 
tain  a  suit  for  nullity  of  marriage  on  the  grooad  «» 
own  impotency,  unless  bis  wife  repodlates  ^^ 
riage  relation  and  her  own  obligations  '"^  T 
marriage  contract— -4.  ▼.  B.,  ca.  (It.)— 191**" 
403. 

12.  NuUttyofmafHag^TisriatumofsMsm^ 


Fetkly  Bepcrter,  Sept.  S9.  IMS.) 

S8  Hu9band  and  Wife. 
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lUwnvtyancej^'Ait^n  •  decree  of  nullity  of  marriage, 
the  Gonrty  on  a  petition  lor  Tariatlon  of  aettlementa, 
ordered  a  reconTejance  of  the  property  in  the  propor- 
tions in  which  they  had  respectiYely  brought  it  into 
lettlement,  and  freed  from  all  the  trnste  of  the  eet(le« 
ment. — LHd%  t.  Lude^  2*.d.  k  ju>. — 57  Lb  T.  378. 

18.  RtUiMiim  of  eofijugal  righU  —  Grueliy  — 
Beparaie  act*.— Cmelty  may  oonsist  of  se  feral  eepar- 
ate  aotr,  each  of  which  need  not  by  itaelf  afford  a 
ground  for  relief. 

In  a  wife's  enit  for  reititation  of  conjugal  rights  it 
is  a  good  defence  that  the  petitioner  has  been  guilty 
of  habitual  intemperance  and  violence,  of  threatening 
and  SBsanlting  her  husband,  and  of  other  acts  tending 
to  sffect  the  respondent's  health  and  social  position.— 
Darcy  t.  Darcy,  p.  ft  d.d.  (Ir.) — 19  L.  B.  Ir.  869. 

14.  SeparaU  ($taie — Canirad  hy  wife^Power  of 
appoinimeni*  —  In  cases  not  within  the  Married 
Women's  Property  Act,  1882,  the  exercise,  by  the 
will  of  a  married  woman,  of  a  general  power  of 
appointment^  whether  the  power  be  exercisable  by 
deed  or  will,  or  by  will  only,  docs  not  make  the  prop- 
erty appointed  liable  to  engagements  entered  into 
with  her  on  the  credit  of  her  separate  estate. 

£on<2on  Chartered  Bank  of  Atutralia  ▼.  Lempriire^ 
21 W.  B.  613.  L.  R.  4  P.  0.  572  ;  Mayd  t.  Field,  24 
W.  B.  660,  3  Oh.  D.  587;  and  In  re  Harvey,  28 
W.  EL  73,  13  Gb.  B.  216,  considered.— i2oper  ▼. 
Doneoiter,  ch.d.  kat,  j.  750. 

15.  Separate  estate-^Fund  in  court — Div{dend$-^ 
Powtr  of  attorney-^  Conveyancing  Act,  1881  (44  db  45 
Ffcf.  f.  41),  «.  40^ Form  of  order.— A  married 
woman  restrained  from  anticipation  may  appoint  an 
attorney  to  receive  the  growing  payments,  bat  only  on 
her  behalf  and  for  her  use. 

Form  of  order  direotiog  payment  of  dividends  to  a 
married  woman  entitled  for  her  separate  ate. — Stewart 
v.  Fletcher,  oh.d.  chl,  t.  713—38  Gb.  D.  627 ;  57  L.  J. 
Cb.  765. 

16.  Separate  eetaie^-Qift  to  hueband  and  wife  and 
third  pereon-^Married  Women*9  Property  Act,  1882, 
M.  I,  5.— The  rule  that,  under  a  gift  by  will  to  a 
husband  and  wife  and  a  third  person,  the  husband 
and  wife  take  only  one  moiety  between  them,  the 
tbird  person  taking  the  other  moietj,  is  not  affected 
by  the  Married  Women's  Property  Act,  1882,  and  is 
■till  applicable  to  a  gift  under  a  will  made  since  that 
Act  came  into  operation.  The  effect  of  the  Aot  is 
that  the  husband  and  wife  each  take  one-foaitb,  the 
wife's  share  being  her  separate  property. 

Mandtr  ▼.  Barrit,  31  W.  B.  885,  24  Gh.  D.  222, 
disapproved.— «7u/>p  v.  BuckwtU,  ch.d.  sat,  j.  712 ;  57 
Lu  J.  Ch.  774. 

17.  Separate  ehtate — Judicial  separation — Queelion 
as  to  property ^^  Inquiry  by  registrar  —  Married 
Women* s  Property  Act,  1882,  s.  17.— A  wife,  who  had 
obtained  a  decree  for  a  judicial  separation,  claimed 
eextain  furniture  as  her  separate  property,  but  her 
basband  denied  that  she  had  a  title  to  it.  The  court 
made  an  order,  under  section  17  of  the  Married  Women's 
Property  Act,  1882,  directing  the  registrar  to  inquire 
whether  th?  furniture  formed  part  of  the  wife's 
separate  eatate. — Phillips  v.  Phillips,  p.n.  &  a.d.— 57 
Tu  J.  p.  D.  &  A.  76. 

18.  Separate  estate — Judgment  against  wife — Ante, 
sivptial  debt — Married  Women's  Property  Act^  1882, 
«#•  14, 15,  19. — In  an  application  to  sign  final  Jadg- 
ment  against  a  married  woman  for  a  debt  contracted 
t»efore  marriage  It  is  not  necessary  to  prove  that  she 
poaaesses  separate  estate. 

Bach  a  Judgment  should  be  in  the  form  settled  by 
tfae  Court  of  Appeal  ia  Soott  v.  Morley,  36  W.  B. 
«7,  20  Q.  Bt  bi  UQk-^Downs  vt  FUtchtTt  «.b.d,  694. 


M 


19.  Separate  estate — Bes^aint  on  anficipai^on.- 
Where  a  fund  has,  subject  to  a  trust  for  accumula- 
tion for  a  particular  period,  been  bequeathed  to  a 
married  woman  for  her  separate  use  absolutely  with  a 
restraint  on  anticipation,  that  restraint  will  be  con- 
strued as  referable  only  to  the  antecedent  period  when, 
and  only  when,  the  testator  has  shown  an  intention 
inconsistent  with  the  confinement  of  the  restraint  to 
that  period. 

O^Halloran  t.  King^  33  W.  B.  58,  27  Gh.  D.  411, 
distinguished. 

Decision  of  Kay,  J.,  afiOrmed.— Jn  re  Tippett  and 
Newbould,  c.a.  597—37  Gh.  D.  444;  58  L.  T.  754. 

20.  Separate  estate — Restraint  on  anf^ci/xiffofi— > 
Contraei  during  coverture — Married  Women's  Prop' 
erty  Act,  1882,  ss.  1,  5.  19.— By  a  settlement  before 
the  Married  Women's  Property  Act,  1882,  real  estate 
derised  to  a  married  woman  for  her  separate  use  was 
settled  for  her  separate  use  without  power  of  anticipa- 
tion for  life,  then  to  her  husband  for  life,  then  to  the 
children  of  the  marriage,  there  being  none  at  the  date 
of  the  settlement.  After  the  Act  and  during  coverture 
the  wife  made  a  promissory  note  in  favour  of  the 
plaintive,  who,  after  the  death  of  the  husband,  ob- 
tained Judgment  on  the  note. 

Held,  that  the  settled  estate  was  not  liable  to  eatUf  y 
the  Judgment. — BeckeU  ▼.  Tasker,  a.B.n.  158 — 19 
Q.  B.  D.  7 ;  56  L.  T.  636. 

21.  SeparaU  estate — Restraint  on  anticipation-^ 
Judgment  against  wi/e~^Paymeni  by  instalments — 
Debtors  (Ireland)  Ad,  1872  (35  <fe  36  Vid.  c.  57),  s.  6 
—An  order  under  the  Debtors  Act»  1872,  for  payment 
by  instalments  of  a  debt  due  under  a  Judgment  against 
a  married  woman  baring  separate  estate  subject  to 
restraint  on  anticipation,  even  if  the  defendant  has 
received  income  from  tbe  separate  eatate  since  tbe 
judgment.— Jfof^an  v.  Eyre,  q.b.d.  (Ir.) — 20  L.  B. 
Ir.  541. 

22.  Separate  estate — Restraint  on  anticipation — 
Judieidl  separation — Property  acquired  before  decree 
---Divorce  Act,  1857  (20  A  21  Vid,  c.  85),  i.  25.— 
Under  section  25  of  tbe  Divorce  Act,  1857,  a  wife  who 
has  obtained  a  decree  for  judicial  separation  is  to  be 
considered  as  a /erne  sole  with  respect  only  to  property 
which  she  may  acquire  or  which  may  come  to  or  de- 
volve upon  her  after  the  separation  decree ;  and  the 
leotion  does  not  apply  to  property  to  which  tbe  wife 
at  the  date  of  the  separation  decree  was  entitled  in 
possession. 

Cooke  V.  Fuller,  26  Beav.  99,  8  W.  B.  Oh.  Dig.  25, 
questioned. 

Decision  of  Kay,  J.,  ni&rmed.— Ifattsv.  ilfor/flUKf, 
O.A.  484—38  Gb.  D.  135 ;  57  L.  J.  Gh.  655. 

23.  Separate  estate — Redraint  on  anticipation — 
Sale  of  real  estate — Title. — ^A.  gave  and  bequeathed  all 
his  freehold  and  leasehold  estate  to  his  two  daughters, 
as  tenants  in  common,  to  and  for  their  respective  sole 
and  separate  use  and  benefit  absolutely,  and  he  ex- 
pressed his  wish  and  reqaest  that  they  should  not  sell 
or  dispose  of  any  part  of  the  premises.  The  two 
daughters,  one  of  whom  was  married,  contracted  to  sell 
part  of  the  freehold  property. 

Held,  that  the  married  daughter  could  not  make  a 
good  title. — la  re  Butchings  and  Burt,  ch.d.  kay,  j. 
— 58L.  T.  6. 

24.  Separate  estate — Sequestration — Diuorce-^Cui" 
tody  of  children-^Divorce  Ad,  1857,  ss.  35,  52^  Ore/. 
43,  r.  33 ;  onf.  43,  r.  6 ;  ord.  68,  r.  1.— It  is  the  proper 
practice  now,  as  it  waa  in  the  Divorce  Gourt  formerly, 
to  issue  writs  of  sequestration  in  general  form  against 
**  tbe  estate  and  effects  "  of  a  married  woman,  without 
any  express  limitation  in  the  writ  to  property  of  tbe 
married  woman  not  subject  to  a  restraint  on  anticipa- 
tion I  but  nevertheless  the  writ  can  only  operate  on 
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property  of  the  married  womftQ  not  sabjaet  to  a 
reetraint  on  anfiolpation. 

EUit  T.  Johntwi^  84  W.  B.  809,  81  Oh.  D,  532, 
followed. 

MUUr  ▼.  MOlir,  18  W.  B.  685,  L.  B.  8  P.  ft  D.  55, 
explained. 

StoU  T.  McfUy,  86  W.  B.  67,  90  Q.  B.  D.  120,  die* 
tingnisbed. 

In  a  salt  for  dlesolation  of  marriage,  an  order  was 
made  on  the  wife  to  deliver  np  the  children  to  the 
oustody  of  the  husband,  and  not  to  withdraw  them 
from  the  jatisdietion  of  the  oonrt.  The  wife,  who  at 
the  date  of  the  order  had  been  residing  with  her  sister 
and  brother-in-law,  evaded  servioe  of  the  order  and 
did  not  oomply  with  it.  Bntt,  J.,  on  the  appUoation 
of  the  hosbMid,  made  an  order  directing  the  wife's 
sister  and  the  brother-in-law  to  attend  before  the  oonrt 
for  the  purpose  of  being  examined  as  to  their  know- 
ledge of  the  whereabouts  of  the  wife  and  children. 

Held,  that  a  Judge  of  the  Probate,  Divorce,  and 
Admiralty  Division  had  no  jurisdiction  to  make  such 
an  order.— JBj^de  v,  Hyde  and  FOgakf  o.a,  708 — 57 
L.  J.  P.  D.  &  A.  89. 

25.  SeparaU  e^U-^SettUment-^Second  marriage — 
Married  Woman's  Prdperty  Act,  1882,  m.  2,  19.— 
Under  a  marriage  settlement  pronerty  was  vested  in 
trustees  upon  trust,  in  events  which  had  happened, 
for  such  persons  as  the  wife,  the  husband  being  dead, 
should  by  deed  or  will  appoint,  and,  in  default  of  ap- 
pointment, for  her  absolutely.  The  power  was  not 
fxerdsed  duting  the  widowhood.  In  1887  the  wife 
remarried. 

Held,  that,  prior  to  the  second  marriage,  the  vrlfe 
would  have  been  entitled  to  have  the  fund  paid  to  her 
absolutely ;  that  the  effect  of  the  Harried  Women's 
Property  Act,  1888,  was  to  add  the  incident  of 
.  separate  use  to  whatever  interest  she  had  in  the  prop- 
erty comprised  in  the  settlement ;  and  that  she  and 
her  husband  were  eutitled  to  have  the  fund  paid  to 
them  discharged  from  the  settlement.— P^wcieft  v. 
Qay/ord,  oh.i>.  en.*  j.  888. 

26*  Separation  d$ed  —  Oovenani  —  MoMoHon  — 
AUmony.'^Bj  a  separation  deed  the  husband  cove- 
nanted to  make  an  allowance  to  the  wife,  determinable 
upon  her  molesting  him.  The  husband  subsequently 
discontinued  the  allowance,  on  the  ground  that  the 
wife  had  broken  her  covenant  not  to  molest  him.  The 
wife  afterwards  instituted  a  suit  for  Judicial  separa- 
tion, and  applied  for  an  allowance  of  alimony  p6n<ieii(e 
lUe. 

Held,  that  the  wife  was  entitled  to  the  allowance. — 
Wood  V.  fFood,  aA.  88—57  L.  J.  Oh.  1 ;  67  L.  T.  746. 

See  also  ADMnviSTBATioN,  6;  Bankruptot,  19,  22, 
82,  33,  37;  Oosrs,  18—16,  84;  Divobob,  1—15; 
EviDBiroa,  12,  13;  Bxsoutob,  5;  IvvAirT,  3,  4,  6, 
10;  iKJUKcnoif ,  6 ;  Jubisbiotion,  5,  6,  18;  Jusnoa 
OF  THB  Pbaob,  11,  12 ;  LiBBL,  4  ;  Poor  Law,  5,  9, 10 ; 
PowBR  OF  ArpoiNTMJWT,  2,  3 ;  Practiob,  42 ;  Soot* 
LAiTD,  Law  of,  2,  3  ;  Sbttlbxbmt,  1,  2,  9  ;  Slandbr, 
1 ;  Solicitor,  2 ;  Will,  5,  34. 

ILLEGALITT.— See  Dbbd,  2 ;  Eoglbsiastioal  Law,  2  ; 
Traob  Unioit  ;  Will,  8. 

IMPROVEMENT  of  LAND  ACT.— See  Mobtoaob,  11. 

INOLOSUBBs— 

Vdluer^Award^Siopping  up  roade-^**  Old  <n- 
doeures^'—Indowrt  Act,  1845  (8  <fr  9  Vid.  c,  118}, 
s.  63.— The  meaning  of  the  words  '*old  indosures" 
in  section  62  of  the  Indosure  Act,  1845,  is  not 
limited  to  old  Indosures  from  the  waste,  but  applies 
to  all  old  inclosed  lands,  whatever  their  condition  was 
prior  to  their  being  inclosed  ;  and  therefore  tbe  valuer 
has  power  to  stop  up,  divert,  or  alter  roads  or  ways 


passiog    through   any   dd   indosed   hada  la  the 
parish. 

Judgment  of  the  Queen's  Bench  Divinoa  wmtL 
^Hornby  v.  Silve^kr.  ca,  679—20  a  B.  D.  797. 

3ee  also  Ooiocoir. 

INOOME  TAX  :— 

1.  County  luncdic  a$ylum»^Beiidenm  of  ojSem,- 
Tbe  Justices  of  a  county  are  pn^rly  ssiswedi  vik 
the  Income  Tax  Acts,  iu  respect  of  such  psiti  ti  i 
county  lunatic  asylum  as  are  oocupisd  ss  spntaflaki 
by  the  medical  supeKintendent,  mediod  offloen,  ni 
steward,  and  iu  respect  of  a  separate  houis  oooofial 
by  the  chaplin  of  such  asylum.— >Aroy  v.  /hiNm  o/ 
XancasAifs,  a.Bj>. — 57  L.  J.  M.  0.  57. 

2.  Deduetioft^Banh^BeeidencB  of  moMffflr-r*- 
oome  Tarn  Act,  1842 (S <ft  6  7<g«.  e.  35),s  100,«M«2i 
2>.— A  banking  company  carried  on  baiiaw  ra 
premises  of  which  a  pert  was  occupied  as  the  nodisee 
of  the  manager  of  the  bank. 

Held,  that  the  annud  value  of  the  portion  o(  tb 
premises  occupied  by  the  manager  should  be  dadostd 
from  the  annual  vdue  of  the  whole  premiM  k 
calculating  the  profits  of  the  bank  undec  SohedoleB. 
to  the  Inoome  Tax  Act,  1842. — Ruudlj.  Town  ai 
County  Bank,  e.l.~18  App.  418. 

8.  DeduOion^ProteeUon  of  land-^BnAaMknmt' 
Tidal  river—Ineome  Tarn  AeS^  1842.  «.  60,ieMfe 
A..  No.6—Iw»ma  Ta»  Aei,  1853  (16ill7TAle. 
34),  s.  87,  BcKedule  A. — ^The  owner  of  land  which  lu 
fiooded  by  a  tidd  river  was  assessed  to  iaeons  tax  li 
respect  of  the  pasturage.  In  1880  he  ezpssdedi 
large  sum  iu  making  an  embankment,  whoAj  bi 
excluded  the  tidal  river  altogether,  and  ths  lia< 
became  vduable  property,  yielding  a  large  i&onia 

Hdd,  that  the  making  of  the  embankment  wai^ 
necessary  for  the  preservation  or  protectioB  d  tt> 
land  against  the  encroachment  or  overflowbi|  «(1^ 
tidd  river  vrithin  the  exception  of  section  S7  4  Iki 
Income  Tax  Act,  1858,  and  that  no  dlowiaoia 
deduction  could  be  allowed  for  the  amount  eiparid 
by  the  landlord  in  making  the  embankment^  ihwi^ 
embankment  was  made  to  increase  the  cspthAvilM 
of  the  land  by  altering  its  condition,  and  not  to  fw- 
teot  it.— iJesMA  v.  Bray,  a.B«D.  622—20  Q.  &  I^* 
589  ;  57  L..  J.  Q.  B.  184 ;  58  L.  T.  818. 

4.  Be^Mtion^Txthu^CoA  of  txXMiai^l^ 
Tom  Ad,  1853,  ss.  5,  32.— A  titte  owner  ii  eniiw 
to  deduct  from  his  income  tax  assessmsnt  ia  Nfi^ 
of  a  vicarld  commutation  tithe  rent«charge  the  aa^ 
which  he  is  compelled  to  pay  in  odlectiBg  Miti*^ 

Jodgment  of  the  Queen's  Bench  Dividon  (nf<^ 
35  W.  B.  839,  19  a  B.  D.  442)  afllrmed.-8fei*f,^ 
BUhop,  O.A.  421—20  Q.  B.  D.  442;  57  L.J.^^ 
283 ;  58  L.  T.  669. 

5.  DiminuUon  of  profitt-^Sepaymeni^lif^^ 
--Income  Tax  Act,  1842,  s.  133.— By  sectiflal»« 
the  Income  Tax  Act,  1842,  "  If,  within  or  st  the  •* 
of  the  year  current  at  the  time  of  maUag  si/  mi*"" 
ment  under  this  Act,  •  •  •  any  person  .  •  • 
shdl  find  and  shaU  prove  to  the  satisfsetios  otm 
commissioners  by  whom  the  assessment  wss  on'*  ^ 
his  profits  and  gains  during  such  year  for  whioh  tM 
computation  was  made  fell  short  of  the  san  is  o>*' 
puted,  .  .  .  it  shaU  be  lawful  for  the  fsideisi- 
missioners,  ...  in  case  the  sum  ssssMd  ^ 
have  been  paid,  to  certify  under  their  hsnda^^ 


commissioners  for  special  purposes  the  amoait  of^ 
sum  overpaid,  .  .  .  and  thefenpen  the  i^ 
named  commissioners  shdl  issue  an  orier  Ie>^^^ 
payment  of  such  sum  as  shall  have  been  so  ©'•^i^ 
In  March,  1887,  the  appdlanta  made  a  slsta^ 
repayment  of  income  tax  assessed  on  pwdjj  t^l^ 
years  ending  April,  1884,  and  April,  1885.    x» 
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general  oommiftionex9»  aftei  inquiry,  ^nted  their 
certlfioate.  The  epedal  conuniasionen  having  refuted 
to  iflflue  an  ozder  for  the  repayment  of  the  enm, 
application  wa4  made  for  a  mandamui  to  compel  them 

to  do  80. 

Held,  that  a  mandamiu  wonld  lie,  and  that  the 
meaning  of  the  section  was  that  the  OTcr-aMeaament 
•honld  be  found  and  proved  at  soon  alter  the  end  of 
the  year  ae*  hj  nsing  all  reaaonable  and  proper 
iS0vtieni»  the  applicant  could  aacertain  it. 

PtT  Lord  Eaher,  M.K.— The  general  commlMioners 

are  the  final  Judges  as  to  whethe*  the  application  has 

•  been  made  in  time  ov  not,  and  thdr  eertiflcaie  is 

binding  on  the  special  commisaioiicrBy  who  have  no 

'  power  to  qvestion  their  decision. 

F&r  Ltndley*  Ii.J.—- When  a  certtflcate  has  been 
granted  by  the  general  commissioners,  the  oimm  of 
proving  that  the  apfdication  was  not  made  in  time  is 
thrown  on  the  down,  and  tbe  mere  production  of  the 
dates  of  the  application  and  of  the  years  for  which  the 
certificate  has  been  granted  is  not  sufficient  ground 
for  disregarding  the  cettiflcate. 

Judgfiient  of  the  Queen's  Bench  Division  (reported 
S6  W.  H.  671,  20  Q.  B.  D.  549)  reversed.*-i;e^.  v. 
CommUsioneti  of  Income  Tax^  o.A.  776^21  Q.  B.  D. 
313. 

5a.  Eamrnvtion^  Ohariiahle  imtiitdion'^  Mutual 
lentfti  $oeiAff^^8ubicr%ption$  —  Donations^Ouitonu 
and  Inland  Bevmue  Aet,  1885  (48  A  49  Viet.  c.  51), 
s.  11.— Tbe  Linen  and  Woollen  Drapers'  Institution 
was  tonnded  to  make  proflsion  for  sick  and  aged 
nenoni  in  those  trades  and  thdr  widows  and  children. 
Any  person  of  three  years'  experience  in  such  trades, 
and  living  within  twelve  miles  of  the  General  Post 
Office,  was  to  be  eligible  aB  a  member.  Pecuniary 
and  other  rsUef  was  to  be  given  to  members  or  their 
families,  whd  might  receive  either  a  lump  snm,  a 
temponary  allowaacei  or  a  life  annnity.  Members 
were  to  be  entitled  to  free,  medical  attendance,  and  all 
veliel  to  members  was  tb  be  granted  at  tbe  dlieretion 
of  the  directors,  and  relief  was  only  to  be  given  to 
penoBS  In  nccessltons  circnmitonees.  Tbe  property 
of  the  instltntion  consisted  of  aeonmnlated  snbsorip- 
tlone  and  donations  from  penonc  not  being  members. 

Held,  that  the  Institntlott  was  net  a  charitable 
Inetitntion  within  section  11  of  the  Onstoms  and  In- 
land Bevsnne  Act,  1885,  but  was  in  the  natnte  of  a 
mntnal  benefit  society,  and  that  the  accnmnlatod 
eabecriptions  were  not  exempt  from  income  tax,  but 
that  the  pioceede  of  donations  were  exempt.— /n  re 
Linm  and  WooOm  Drapertf  iMUMion^  q.b.i).--^8 
L.  T.  949. 

6.  Foreign  luiintai^AgenU  in  England — Tntome 
Tax  Ad,  1842,  m.  41,44— /ncofne  Tax  Act,  1853,  s.  2, 
§cheduU  2). — ^The  appellants,  who  were  wine  merchants 
domiciled  and  resident  at  Rheims,  in  Francci  employed 
a  liondon  firm  of  wine  merehanta  as  their  sole  agents 
in   the  United  Kingdom  for  the  sale  of  their  wine, 
the  agents  being  paid  a  commiflsion,  upon  which  they 
2>aid  income  tax,  on  all  wines  sold  by  the  appellants  in 
Uie  United  ^ngdom,  and  paying  all  expenses.     The 
asents'  office  was  taken  in  their  own  name  and  on  their 
own  sole  account,  and  they  carried  on  their  own  business 
there.    The  appellants'  name  was  inserted  in  the  list 
of  irine  merchant  in  the  **  London  Directory.'*    Price 
liete  and  circulars  were  from  time  to  time  issued  by 
tbe  agents  to  wine  merchants,  with  the  authority  of 
tbe  appellants,  giving  the  price  of  the  wine  and  the 
terms  of  sale.     Orders  for  wine  were  transmitted  by 
tbe   agents  to  the  appellants    at    Bheims,  and  the 
appellants  forwarded  the  wine  direct  to  the  customers 
and  the  goods  were  invoiced  in  the  appellants'  name  as 
wendcrs,  the  contracto  for  the  wine  being  made  by  the 
agents  in  England.    The  terms  of  sale  were  that  the 
-wine  was  sold  m  it  w|m  stored  in  the  cellars  at  Bheims 


the  cost  of  packing  and  carriage  bein^  paid  by  tbe 
purchaser,  and  the  wine  being  at  his  risk  from  the 
time  it  left  the  cellars.  The  appellants  kept  no  wine 
in  England,  and  had  no  banking  account  there.  The 
purchasers  either  paid  the  agents,  who  remitted  the 
amount  to  theappeliants,  or  paid  the  appdlants  direct, 
and  the  appellants  sent  reoeiptB  to  the  purchasers  for 
all  payments. 

Held,  that  a  trade  was  exwdsed  within  the  United 
Kingdom  within  the  second  danse  of  schedule  O.  to 
section  fi  of  the  Income  Tax  Act,  1868,  and  that  the 
appeilanta  were  assessable  to  the  income  tax  upon  tbe 
annual  profits  or  gains  arising  therefiont 

Held,  lOao;  tha(  sectlDn  41  of  the  Income  Tax  Act, 
1842,  did  not  limit  tbe  language  of  schedule  D.,  but 
was  intended  to  aid  the  commissioners  in*  teeovering 
the  tax. 

Judgment  of  the  Qaeen's  Bench  Division  affirmed.— 
Werle  v.  Oef^uAoun,  ex.  618—30  Q.  B.  D.  758  ;  57 
L.  J.  Q.  B.  823 ;  58  L.  T.  756. 

7.  Foreian  huiinai'^J\irtntr$hip^FrQ/Ui  remitted 
to  Englana-^Ineomc  Tax  Ad,  1853,  s.  2,9ehcduU  1>.«— 
A  partner  in  a  firm  carrying  on  business  sole^  at 
Melbourne  resided  wholly  in  England.  A  portion  of 
bis  share  in  the  profits  of  the  Melbourne  business  was 
transmitted  to  him  in  England  and  duly  returned  by 
him  for  assessment  to  income  tax.  The  remainder  of 
his  share  was  left  iu  Australia,  and  stood  to  his  credit 
on  the  books  of  the  firm.  He  was  assessed  to  income 
tax  on  the  whole  amount  of  his  share  of  the  profits. 

Held  (Fry.  L.J.,  dissenting)  that  he  was  only  liable  to 
be  assessed  to  income  tax  in  respect  of  that  portion  of 
his  share  of  the  profits  pf  the  Melbouriie  business 
transmitted  to  and  i^ccived  by  him  in  tbis  country. 

Judgment  of  the  Queen's  Bendh  Division  (reported 
88  W.  B.  882, 19  Q.  B.  D.  400)  reversed.— OelgmAoim 
V.  J^rooifcs,  aA.  687—21  Q.  B.  D.  52 ;  57  L.  J.  Q.  B. 
489. 

8.  FrofiU^tiunioipdl  corporaUon-^Wakf  ralsfr- 
Buf^y  ouUidc  lorottgh.'^^j^  ^  Pf^Y*^  Act  the  cor- 
poration of  D.  had  power  to  oonsjtruot  wat6rworks  for 
the  borough  and  for  certoin  extra-municipal  distiiots, 
and,  for  the  purposes  of  tfce  Act,  to  borrow  money  on 
security  of  the  rates,  and  to  levy  wator  rates  on 
owners  and  opcinplers  within  the  borough,  and  to  cop- 
tract  with  nwWi^  and  occupiers  in  extra-mi^iicipal 
districts  for  the  supply  of  wator.  By  a  later  Act  the 
income  from  tbe  supply  of  the  extra-municipal  dis- 
trictoiraito  form  a  consolidated  fundi  available  for 
pajdng  loans  and  interest  and  for  all  the  purposes  of 
the  Act. 

Heldf  that  the  cj^ccn  of  income  over  expenditure 
in  respect  et  .  fhe  extra-munidpal  districts  was 
charge&le  wtl^  inoone  tax.— Jlfayor,  <l^.,  </  Dublin 
V.  ilc44aM>%'«9»n*  (Ir.)— 20  L.  B.  ]pr.  497« 

See  also  Paoptatr  Tax. 
mCOBPOBATION.— See  Wixi,  60. 

IKDIOTMENT.--See  ORnavAL  Law,  1 ;  Hicbwat,  1|  3, 

6. 

INFANT:— 

1.  Contrad'^Ikmicile'^Beoich  Zauf.— The  widow  of 
a  domiciled  Scotohman  sued  to  set  aside  an  ante- 
nuptial contract  whereby,  hi  consideration  of  a  pro- 
vision made  by  her  husband,  she  had  renounced  all 
rights  to  which  she  would  become  entitled  as  his 
widow.  The  contract  had  been  executed  in  Ireland, 
tbe  wife  having  been  then  an  infant  with  an  Irish 
domicile,  but  it  was  then  contemplated  that  the 
husband  and  wife  should  live  in  Scotlandi  andihey 
did  so  throughout  their  married  life. 

Held,  (1)  that  the  House  of  Leide  could  take 
judicial  notice  of  the  law  of  Udand ;  (2)  that  the 
wife's  capacity  to  bind  herself  by  the  contract  mu^^ 
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be  determined  by  the  law  of  her  domicile,  and  there- 
fore ihe  oonld  avoid  the  ood tract.— C7oop«r  v.  Ooopett 
H.L.- 13  App.  88 ;  59  L.  T.  1. 

S.  Oonirad — Baiificaiion^^PromUe  of  marriage--^ 
New  promite^It^fanta'  MUf  Ad,  1874  (37  A  38 
Viei.  e.  62), «.  8.— The  defendant,  while  he  wat  under 
age,  promised  to  marrj  the  plaintiif.  After  he  came 
of  age  the  plaintifl  told  him  that  her  fathei^s  pecu- 
niary ciroumetanoee  were  altered,  and  ofCered  to 
zdleaee  him  from  hie  engagement.  The  defendant 
was  mnoh  hurt  at  this,  and  said  that  he  was  ready  to 
marry  her  then  if  she  thought  they  were  old  enough* 
The  plaintifl  replied  that  she  thought  they  had  better 
wait  till  they  were  older.  Subsequently  the  defend- 
ant refused  to  carry  out  the  engagement.   : 

Held  (reversing  the  decision  of  the  Queen's  Bench 
Division,  36  W.  B.  693),  that  there  was  evidence  on 
which  the  jury  might  find  that  there  had  been  a  new 
promise  by  the  defendant  after  he  came  of  age.— 
Molmei  V.  BrurUy,  ca.  795—59  L.  T.  70. 

3.  CutMy — Misconduct  of  father — Juriadidion-^ 
InfanU  Ouardianship  Act,  1886  (49  ^  50  Viet.  c.  27), 
e,  5.— A  mother  applied  for  the  custody  of  her  son, 
aged  ten  years,  on  tbe  ground  cf  the  misconduct  of 
the  father. 

Held,  that,  under  section  5  of  the  Infants  G-aar- 
dianship  Act,  1886,  tbe  court  had  jurisdiction  to 
make  soch  order  as  it  might  think  fit  regarding  the 
custody,  and  the  right  of  acoees  of  either  parent, 
having  regard  to  the  welfare  of  tbe  infant,  the  con- 
duct of  the  parents,  and  the  wishes  of  the  mother  and 
the  father,  and  to  order  the  delivery  of  the  infant  to 
the  outtody  of  its  mother  without  fixing  any  Unit  of 
age.— /n  re  Witteti,  ch.d.  kat,  j.— 57  L.  T.  336. 

4.  Guitody — Beligioue  education — Separation  deed 
--In/ante  Ouetody  Act,  1873,  $.  2.  — Tbe  words 
** custody  or  control"  in  section  2  of  the  Infants 
Custody  Act,  1873,  comprise  all  the  rights  which  a 
father  has  over  bis  children,  including  that  of  directing 
their  religious  education.  ' 

A  motion  was  made  by  the  mother  of  a  female 
infant,  eight  years  of  age,  for  tbe  exclusive  control  of 
the  education  of  the  infant,  and  that  the  father's 
access  might  be  limited.  'The  father;  a  Roman 
Ckthollc,  was  married  to  the  mother,  a  Protestant,  in 
1878.  In  1881  a  separation  deed'  wss  ekeouted,  con- 
taining a  declaration  that  the  wife '  should  have  the 
absolute  custody  and  control  ofthe  infant  until  the 
deed  should  be  put  an  end  to  by  the  parties,  without 
interference  by  tbe  husband.  The  father  had  not 
seen  the  child  for  three  years  and  a  half,  andno  reason 
for  his  not  doing  so  wss  alleged.  '  An  orSit  was  made 
in  an  action  to  administer  the  trusts  of  tie  separation 
defd,  the  mother  nndertsking  not  to'  'bting  up  the 
child  in  any  manner  at  variance^  wfth'^  the  Boman 
Catholic  faith.  The  father  wss  without  means  to 
maintain  the  child. 

Held,  that  it  was  for  the  benefit  of  the  infant  to 
give  eftect  to  the  agreement  in  the  separation  deed, 
and  that  it  should  be  enforced.— Conc^on  v.  VoUum, 
OH.D.  OHi.,  J.— 57  L.  T.  154. 

5.  Ouardian  —  Aheence  •  of  partnie  —  Infante 
Ouardianahip  Act,  1886,  a$.  2, 6.— Where  tbe  mother 
of  two  infants,  whose  father  had  died  intestate,  was 
residing  permanently  out  of  the  jurisdiction,  tbe  court, 
with  tbe  mother's  oonsenti  made  an  order  substituting 
tbe  infants'  paternal  uncle  as  guardian.  —  In  re 
Lemona,  l.o.  (Ir.)— 19  L.  B.  Ir.  575. 

6.  Ouardian^^Religioua edueaUon'-Bighteof  mother 
•^Infanta  Ouardianahip  Act,  1886,  aa.  2— 5.— The 
right  of  a  father  to  decide  what  religious  edacation  his 
cllldren  shall  receive  has  not  basa  afleoted  by  the 
patsiDg  OC  the  Inl4ala  QnaldUlftshlp  Aoti^  i6l6^  under  \ 


whioh  a  mother,  as  guardian  of  an  iDtaat,  htt  ao 
greater  powers,  in  deciding  upon  its  rdiglou  edoci. 
tion,  than  ware  possessed,  at  the  psssing  of  ths  Ait, 
by  any  guardian  appointed  by  will  or  otherwlaader 
12  Oar.  2,  c.  24.— /it  re  Soanlan,  ch.d.stl,  j.MI;  {7 
L.  J.  Ob.  718. 

7.  Maintenance  —  AecumuIaUon  —  CwaoU  — D«- 
denda^Payment  to  trueteea-^l  Will.  4,  e.  65,  i.  SU 
A  sum  of  Consols  was  standing  in  the  sols  nsae  o(a 
infant)  and  it  was  desired  to  obtain  psymeat  U  tki 
dividends  to  be  accumulated  for  her  beaeflt,  n  ttej 
were  not  required  for  her  maintenance.  The  Iksk  o( 
England  refused  to  act  upon  a  suggested  oida  Nqgi^ 
Ing  them  to  aoonmnlatd  the  dividends. 

Tbe  court  made  an  order  for  psyneat  ot  tke 
dividends  to  the  trustees  of  a  wiU  under  wbh*  ttt 
property  was  derived,  to  be  applied  for  the  besifttot 
the  infant — In  re  Kemp^  gild,  kat,  j.  729. 

8.  Mainienanoe^^Fayment  oult  of  eouf<— Pditin- 
Summona^Ord.  55,  r.  2.— The  mere  fact  tbst  tfoid 
in  court  exceeds  £1,000  is  not  of  itself  safileieokti 
justify  the  presentation  of  a  petition  for  payment  at 
if  the  title  to  the  fund  dependa  only  upon  proof  of tbi 
identity,  or  of  the  birth,  marriage,  or  death  of  af 
person.— ^offs  v.  Moore,  ch.d.  iroa.,  u  586— X 
Cb.I).  381;  58L.T.  513. 

9.  Ward  of  courtSetUemeni^Coata—Pa^maitd 
of  corpus.- The  costs  of  a  settlement  of  the  pnpailj 
of  a  female  ward  of  court,  made  upon  her  minkfi 
with  the  sanction  of  the  court,  were  ordsitd  to  h 
paid  cut  of  the  eorpua  of  the  aettled  property. 

Anonytnoua  caae,  4  Buss.  473,  followed.— /)e  Slse- 
poole  V.  Seymour,  ch.d.  nor.,  j.  320—87  Ob.  D.  131; 
57  L.  J.  Oh.  463  ;  58  L.  T.  382. 

10.  Ward  of  eourt'^SMement^Beveraionari*- 
tereatr^Dimnree^InfanU*  SeiUement  Act,  1855  (U4 
19  Vict.  c.  43),  «.  1.— An  infant  ward  of  oonrt,  fai*| 
marrid  without  the  sanction  of  the  court,  aftersi* 
executed  a  post-nuptial  settlement  with  tbe  sppitsi 
of  the  Vice-chancellor,  whereby  she  settled  snW" 
sionary  interest  in  personalty,  to  which  sbe  vniiti- 
tied  under  a  will  made  in  1838,  upon  trust  for  b«aU 
for  life  with  remainder  to  her  children.  A  di«ota*ifli 
of  tbe  marriage  was  decreed  on  the  wife's  p^tttiMf 
bat  during  coverture  she  had  recognised  tbs  ¥^ 
ment  in  varioos  ways*  The  reversionary  istsreit  fd 
into  possession  after  the  dissolution  of  tbe  mu^ 

Held,  that  neither  the  sanction  of  the  eout  ssrtti 
InfanU'  Settlement  Act,  1855,  could  make  the  p^ 
nuptial  settlement  of  the  wife's  reversioasiy  ^i^ 
in  personalty  binding  upon  her ;  that  so  s#  ^ 
acquiescence  during  coverture — and,  after  the  ^ 
lution  of  the  marriage,  nothing  except  tbs  ^ 
disposition  by  her  of  the  property  to  the  trastsaff  ^ 
settlement — could  have  that  effect,  and  thst^** 
entitled  to  a  transfer  of  the  property  to  hsiteK 

Decision  of  tbe  Court  of  Appeal  (reported  SW.IL 
438,  35  Cb.  B.  21)  affirmed.— Season  v.  Mm,^^ 
865—13  App.  61;  57  L.  J.  Ch.  661 ;   58  LT.  565. 

See  also  Admikistration,  18 ;  Cafb  op  Gooefitf>f 
Law  of,  2  ;  Compant,  9  ;  Costs,  19 ;  Difoses,  i  i 
Jurisdiction,  7 ;  Pooa  Law,  1 ;  SsTTLSirBVT,  7, 8. 

INFRINGEMENT.— Sse  Copyriokt,  1, 4,  5 ;  Di»fi>'; 
1;  lyjDMcnoN,  11 — 13;  Libel,  2;  Patsst,  S,9.' 
P&ACTiCE,  6 ;  Trade- Marx,  1,  2,  4a. 

INJUNCTION:—  ,^ 

1.  Bond  —  Condition  —  Penalty  —  Iijsi**^ 
damo^ef.— The  condition  of  a  bond,  though  tae  M" 
oontaina  recitals,  may,  having  regard  to  Mi'*"*' 
ing  circumstances  and  the  intention  oC  tbe  ptf^^ 
svidebet  41   an  agreemsnft  iulMairt  td  ms^  " 
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iDjnnctloD. — London  and  Yorleihire  Banking  (Jo*  t. 
PriU^  CH.D,  CHI.,  J.  135 — 67  L.  T.  875, 

S.  Company-^DirMior — Excluiion  hy  eO'direelort, 
—An  injanction  will  be  granted  in  an  action  bj  a 
director  of  a  company  against  his  co- directors  to 
restrain  tbem  from  ezdnding  him  from  acting  as 
director,  although,  In  the  opinion  of  the  directors,  he 
is  unfit  to  be  a  director  of  the  company  by  reason  of 
alleged  misoonduct.— JTysAe  v.  AUurai  Odd  Co.^  ch.d. 
xoH«,  J,  496. 

3.  Company — Impedion  of  regi$ter — Mandamus — 
Companiei  Claueei  Consolidation  Act,  1845  (8  Vitt. 
r.  16),  M.  45,  63.— >A  company  is  bound,  under 
sections  45  and  63  of  the  Oompacios  Glauses  Con- 
solidation Act,  1845,  to  allow  a  holder  of  stock  and 
debentures  to  inspect  the  whole  of  its  register,  and 
has  no  right  to  require  him  to  state  bis  reasona  for 
inspection.  The  proper  remedy  in  case  of  a  refusal  to 
allow  inspection  is  an  injunction,  not  a  mandamui, 

B€»i,  WHU  and  Berki  Canal  Co.,  3  A.  &  E.  477, 
explained. — Holland  ▼.  Dixon^  oB.n.  chi.,  j.  320 —  37 
Cfa.  B.  669;  67  L.  J.  Ch.  602  ;  68  L.  T.  845. 

4.  Company  —  ShartB  —  RegiBlration  —  Priority-^ 
Editable  tiUe—Inehoaie  legal  iitle.^The  plaintiff,  a 
married  woman  living  apart  from  her  husband,  pur- 
chased, out  of  money  belonging  to  her  for  her  separate 
use,  175  shares  in  the  W.  L.  A.  Oo.,  which  were 
tmnsferred  to,  and  registered  in  the  name  of,  the 
defendant  W.,  who  held  as  trustee  for  the  plaintiff 
for  her  separate  use.     In  February,  1886,  W.  ex- 
ecuted a  transfer  of  seTenty->flTe  of  the  plaintiff's 
sharea  to  the  defendants  H.  and  A.,  leaving  blanks 
for  the  date  and  the  consideration,  which  he  aent  to 
tliem,  together  with  the   certificates  of  the  shares 
as  a  security  for  a  debt  due  from   his  firm.    On 
the  5th  of  May  the   defendants  H.  and  A.  filled 
in  the  blank  for  the  consideration  with  five  shll- 
liogr,  and   that    for  date  with   the   4th    of    May; 
and,  on  the  6th  of  May,  the  transfer,  together  with 
the  certificates,  was  sent  to  the  company  for  registra- 
tion.   Immediately  on  the  receipt  of  the  transfer  the 
manager  of  the  company  wrote  to  the  plaintiff  in- 
forming her  of  the  facts,  who  thereupon  instituted 
the  preeent  action  to  restrain  the  defendants  H.  and 
A.  from  dealing  with  the  shares.    The  deed  of  settle- 
ment by  which  the  company  was  constituted  provided 
that  no  person  claiming  to  be  the  proprietor  of  any 
share  by  transfer  should  be  entitled  to  be  treated  or 
recognised  as  such  unless  and  until  he  should  have 
been  registered  in  the  register  of  shareholders  as  the 
proprietor  of  the  shares ;  that  no  person  should  be 
entitled  to  be  registered  in  the  register  of  shareholders 
MB   the  proprietor  of  any  share  unless  and  until  he 
ahonld,  by  the  execution  of  settlement  or  some  deed 
referring  thereto,  have  undertaken  all  the  liabilities, 
dat^ee,  and  obligations  of  a  shareholder  in  respect  of 
moh   ahare;   and  that  it  should  be  essential  to  the 
le^fld  walidity  of  a  transfer  that  the  deed  by  which 
f^  was  effected  should  be  deposited  or  left  at  the  olfice 
bf  tlie  company. 

Seld,  that  the  defendants  H.  and  A.  had  not  shown 
H  legal  title  in  themselves,  or,  as  between  themselves 
■nd  the  company,  an  absolute  and  unconditional  right 
to  t>a  registwed  as  shareholders  in  the  place  of  the 
lef endant  W.,  but  that  their  title  was  inchoate  only, 
bid  inaufficient  to  defeat  the  prior  equitable  title  of 
ibe  plaintiff. 

JDoddi  V.  HilU,  2  H.  &  M.  424, 13  W.  B.  Ob.  Dig. 
yr,  diatinguished.-^fioofs  ▼.  Williamion,  oh.d.  sti.,  i. 
f 58 — 38  Oh.  D.  485 ;  68  L.  t.  801. 

5.  Company'^Winding  up — Asseta  in  Scotland — 
Attachment  in  Bootland-^CompanieB  Act,  1862  (85  <fe 
18  Viet.  c.  89),  s.  87.— An  order  was  made  to  wind  up 
b  company  wnich  had  assets  in  Scotland.    The  liqui- 


dator's solicitors  employed  B.,  a  Scotch  solicitori  as 
their  agent  in  Scotland.  Property  of  the  company  in 
Scotland  having  been  sold,  B.  took  proceedings  to 
attach  the  proceeds  in  the  hands  of  the  auctioneer. 
B.  had  agreed  to  look  only  to  the  assets  of  the  com- 
pany for  his  remuneration. 

The  court  grantei  an  injanotioa  to  stay  B.'s  pro- 
ceedings in  Scotland. — In  re  Hermann  Loog,  ch.d. 
NOR.,  J.— 57  L.  T.  47. 

6.  HuBhand  and  wi/e^^udicial  aeparaiion. — After 
a  decree  of  Jadicial  separation  at  the  suit  of  a  wife,  the 
court  granted  an  interim  injunction  restraining  the 
respondent  from  dealing  with  certain  portions  of  his 
property.    The  parties  were  afterwards  reconciled. 

The  couit  refused  to  continue  the  injunction  or  to 
appoint  a  receiver. — HawoB  v.  Hawes,  p.d.  &  a.d.«— 57 
L.  T.  374. 

7.  Lihel'^Inierloeutory  injunction. — ^An  interlocu- 
tory injunction  to  restrain  the  future  publication  of 
matters  defamatory  of  an  indefinite  general  description 
ought  not  to  be  granted,  because,  if  the  injunction 
was  granted,  it  would  be  left  to  the  court  to  decide, 
on  motion  to  commit,  whether  what  might  there- 
after be  published  was  libellous  or  not. 

The  principles  laid  down  in  CouUon  v.  CoulBon,  8 
Times  L.  B.  846,  as  to  granting  interlocutory  injono* 
tions  irlth  respect  to  libels,  approred. 

Decision  of  E^kewicb,  J.,  affirmed.— £<Mrpoo{ 
HouBehold  StortB  ABBoeiation  V.  Hmith,  ca.  485—37 
Oh.  D.  170 ;  67  L.  J.  Ob.  285 ;  58  L.  T.  204. 

8.  Marino  inBuranee  —  UnBoaworthineBB. — ^Under- 
writers sued  for  an  injunction  to  restrain  policyholders 
from  taking  any  proceedings  with  reference  to  a  policy 
of  insurance,  on  the  ground  that  the  underwriters  had 
an  admittedly  good  defence  to  any  action  that  might 
be  brought  on  such  policy. 

Held,  that  an  injunction  ought  not  to  be  granted.— 
Brooking  v.  MauMay,  ch.d.,  sti.,  i.  664—38  Oh.  D. 
636 ;  58  L.  T.  852. 

9.  ParinerBhip — ABBistant^'DiBBoltUion'-^RoBtraint 
of  trade — Joint  and  Boparate  oontracL-^A.  was  engaged 
as  assistant  to  B.  and  0.,  who  carried  on  business  as 
surgeons  in  pattnerahlp  at  N.  Upon  entering  their 
service,  A.  gave  to  B.  and  0.  a  bond,  which  contained 
the  recital  of  an  agreement  that  A.  would  not  at  any 
time  thereafter  "  set  up  or  carry  on  the  business  or 
profession  of  a  surgeon.*'  The  partnership  between 
B.  and  0.  was  subsequently  dissolved,  and  A.  was 
engaged  by  B.  as  his  assistant.    0.  applied  to  restrain 

A.  from  so  acting. 

Held,  that  the  agreement  entered  into  by  A.  with 

B.  and  0.  was  both  joint  and  several,  and  that  0.  was 
entitled  to  sue  alone  for  a  breach  of  It 

Held,  also,  that  A.  had  committed  a  breach  of  it  by 
acting  as  assistant  to  B.,  and  that  an  injunction  ought, 
therefore,  to  be  granted. 

Allen  V.  Ihylor,  19  W.  B.  556|  distinguished. 

Decision  of  Chitty,  J.,  affirmed. — Pahnor  v.  MaUei^ 
O.A.  460—36  Oh.  D.  411. 

10.  Trade^marJ^-^FrauduIeni  imOaUon'^Aooountt 
—Where  an  injunction  has  been  obtained  by  a  plain - 
tiff  restraining  a  defendant  from  sdling  his  go(kb  in 
a  form  so  resembling  the  plaintifTs  as  to  lead  pur« 
chasers  to  believe  that  they  were  the  goods  of  the 
plaintiiE,  the  order  for  an  account  should  direct  an 
account  of  all  profits  made  by  the  defendant  in  selling 
his  goods  in  that  particular  form,  and  should  not  be 
limited  by  excluding  therefrom  the  profits  on  those  of 
the  goods  which  the  defendant  can  prove  were  sold 
as  his. 

Decision  of  Ohltty,  J.,  affirmed.— Zever  ▼.  Goodwill f 
CA.  176—36  Oh.  D.  1 ;  57  L.  T.  583. 

r^_    11.  Trade  nafne—/n/Hnpem69i(—2^etcrspapef. ---The 
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plaiBtLK  was  the  pxopiietor  of  the  Mwming  Fo$t. 
The  defendaatfl  bad  reoaniij  oommenoed  pttbluhixig 
an  6T6niog  newapapez  nnder  the  name  of  the  ''  Evm" 
ing  Poiif  with  which  is  incorporated  the  Daily  Be' 
carder"  The  printing  of  the  name  and  the  general 
typography  of  the  paper  resembled  that  of  the 
Morning  Pos<»  and  the  shape  was  the  same,  bat  the 
size  and  number  of  oolnmns  of  letterpress  were 
different.  The  plaintiff  did  not  publish  an  CTening 
edition  of  his  paper,  nor  was  it  alleged  that  he  in- 
tended to  do  so.  It  was  proved  that  twenty  persons 
had  applied  at  the  ofOoe  of  the  Morning  Poti  for 
copies  of  the  Evening  Post,  under  the  impression 
that  there  was  some  connection  between  the  two 
papers. 

Held,  that  no  injunction  could  be  granted,  as  no 
damage  to  the  plaintiff  had  been  proved. 

Decision  of  Eay,  J.,  reversed. — Borthwiek  ?. 
Evening  Poet  Co^  ca.  435—37  Cb.  D.  Ud ;  57 
L.  J.  Oh.  406 ;  58  L.  T.  252. 

12.  Trade  name -^  InfHng€m9n^^^  Newspaper  '^ 
CHyjpigfighi^BigxelraHon.^^^0  copyright  in  the  title 
of  a  newspaper  is  acquired  bj  registration  of  the  paper 
under  the  Copyright  Acts. 

An  exclusive  right  to  the  use  of  the  title  of  a  paper 
may,  however,  be  acquired  at  common  law  by  repu- 
latiom  and  aooeptanoe,  and  the  existence  or  non- 
existence of  such  reputation  and  acceptance  is  a  matter 
ol  faat  to  be  dadded  on  the  evidence.— Zieensed 
VieUMere*  Newspaper  Oo.  v.  Binghamt  ca.  488-- 38 
Ob.  D.  189. 

13.  Trade  name^^ Infringement'^ Newspaper  — 
Fraudulent  imUaiion.^The  plaintiff  was  proprietor 
of  the  Orocer  newspaper,  published  in  London,  which 
had  a  supplement  called  the  OU  Trade  Beview.  Both 
publications  were  duly  registered  at  Stationers'  Hall, 
and  in  1886  they  were  amalgamated  as  the  Orocer  and 
Oil  Trade  Beview.  In  1888  the  defendant  began  to 
publish,  in  Dublin,  a  publication  called  the  Orocer 
and  Wine  Merchant  and  Irish  Brewer  and  DistUlert 
which  was  not  intended  to  represent  tiie  same  brandi 
of  the  tnde  as  the  plalntiff^s  newspaper. 

Held,  that  the  plaintiff  was  entitied  to  an  injunc- 
tion to  restrain  the  defendant  from  ueiog  the  word 
**  Chrocef  **  as  the  first  or  principal  part  of  the  title  of 
his  newspaper.*— jfieed  v.  &Meara,  v.a  (Ir.)-^21  L.  B. 
If«  216. 

See  also  AiTACHianiT,  7;  BiKxaupror,  41;  Com- 
^AMT,  2,  ^8 ;  OopTBiGHT,  5 ;  OoBPOBAxiOH ;  Costs,  20, 
25;  CovsiuKT,  3,  4;  fiSBaaT,  1;  Lamblobd  axd 
TB^AMt,  6;  LiQHT,  8;  Mabxbt;  Nuisakcb,  3; 
Patsrt,  9, 10;  PaAonca,  1,  40,  45,  &1;  SxrxuiaifT, 
13 ;  ipaAnB-lCABx,  1 ;  Watsb,  1,  2. 

IKQUiSITION.-TBea  Ooaam,  U  >• 

nVBOLlTSai^OT  !-^ 

JudgmfOH^Intmil^fhirplus  in  hands  of  assignee 
— 1  <ft  2  Victi  €.  110,  ss.  17,  92.'-^The  effect  of  section 
17  of  i  ft  i  Yicti  C4 110  H  that  Interest  at  the  rate  of 
font  per  tient.  is  a  debt  necessttily  attached  to  every 
judgment  debt,  and  recoverable  at  law  as  a  debt;  and 
fbe  Judgment  creditor  is  not  ceBflned  to  the  remedy 
by  way  ol  execatioB  mentioned  In  tfte  seatioft ;  and 
theieloM  whetcy  inttiaoaae  of  a  deceased  insolvent 
debtor  who  became  Insolvent  before  1869,  a  sum  of 
money  subsequently  came  to  the  hands  of  the  assignee, 
out  of  which  the  principal  of  all  the  debts  entered  in 
the  debtor's  schedule  was  paid,  it  was  held  that  the 
judgment  debts  were  not  satisfied  within  the  meaning 
of  section  92  until  interest  was  paid,  and  the  assignee 
was  ordeied  to  pay  interest  before  handing  over  any 
surplus  to  the  representatifes  of  the  insolvent. — ^ 
parte  LewiSt  In  re  Olageti,  aA.  653. 

iNSPEOnON.— See  Cokpant,  37;  Dxboovbbt,  2-^8; 
ImuircTioir,  3. 


INTEREST.— See  Administratiok,  16;  Bill  or  Ex- 

OHAMOB  I    OOMPANT,    1,   42  ;    OONTRAOTi  1;  OOSTI,  II; 

Daicaobs,  6;  Insolvbkot;  HoaTOAOs,  1, 15;  Pu- 
oiPAL  AMD  AomiT,  1 ;  SBTTLumiiT,  15 ;  BoLicno^  9; 
Trvstbb,  20,  24. 

INTERLOOUTOSY  INJUNCTION.— Sss  Com,»; 
Ixruvcftiov,  7. 

INTERPLEADER.  —  See   BAinuvnor,  11 ;  Gocn 
CounT,  3,  4  r  SoucnoB,  19. 

INrERR0aAT0RIBS.--8ee  Dnoovaay,  9. 

INTIMIDATION.— See  Obdonal  Law,  3. 

JERYIB'S  AOT.— See  Jusnoa  of  thb  Paaob,  9. 

JETTISON.— See  Shippino,  25a. 

JUDGMENT.  — See  Babxbupvot,  6,  8,  17—11,  31; 
Caitada,  Law  of,  4;  Costs,  21,  22,  83;  Goran 
OovBT,  21 ;  BstoppBL,  3—6 ;  Husbabd  isra  Wifi,  5, 
6,  18,  21;  ImoLVBNOT  ;  JcBisDionmr,  6;  Momifli, 
7 ;  RAawAT,  3 ;  Tbustbb,  t0« 

JUDIOIAL  SEPARATION.— See  Evinurci,  U;Hci- 
BAND  AND  WiPB,  7, 17,  22 ;  iN/UKonoH,  6;  Jvtme 

THB  PbAOB,  11. 

JURISDICTION:— 

1.  AdminisMU<m--Originaiisig  smnmm^Wi^ 
Ord.  65,  ff.  8,  5.— The  oourt  has  no  Jiuiiay«i 
under  ord.  55,  r.  8,  to  dedde,  on  an  oiigtiisthig  mm- 
mons  as  between  a  legal  deviaaa  and  aaothsr  paw, 
any  question  which  would  not  have  afiasa  ia  Ike  li- 
miniatration  of  the  testator's  estate  or  the  tcoiti(i<kH 
wilL— Doviei  v.  Davies  (8),  okd.  bob.,  h  537-30 
Cb.  D.  210 ;  57  L.  J.  Ch.  759. 

2.  Gharitahle  trust-^OharitahU  TrusU  Ad,  18» 
(16  A  17  Vict.  c.  137),  «.  28.— The  freeaea  of  the* 
of  N.  had,  at  the  trial  of  an  action  agsinit  the  w 
poration  of  that  town,  obtained  a  deoIarstioB  thit  the 
corporation  wap  seised  of  the  Town  Close  hi  Mfo 
the  freemen ;  but  the  Judge,  though  dedhiing  tovm 
a  scheme  to  be  settted,  prefaced  the  order  made  it  the 
trial  of  the  action  with  a  dedazation  tbst  it  wi 
"without  prejudice 
might  be  taken  ' 

mens  was  taken 

section  48  of  the  Charitable  Trusts  Act,  1353,  tei 
scheme  to  be  settled. 

Held,  that  the  Act  only  applied  where  a  ofasdWie 
trust  existed,  and  gave  no  Judadiotion  to  devM 
summons  whether  &is  was  so  o(  not.— /a  n  Jnrw^ 
Town  Close  Eetateg  oh.d.  kbk«,  i.  853. 

8.  (hni^an^^Windimg  ngp— Afcqf  of  fiiiiUir' 
Companies  Ad,  1862  (2i  8c  M  FML  si  8l)i  •  £ 
138.-^The  court  has,  undsK  moUodb  89  aia  UN* 
Companies  Aftt,  1862,  Jarladlatlim  to  stay  H^/^^ 
in  the  volontary  winding  up  of  a  oomp^^  ^ 
TStisiin  meamMp  Go*,  aB.ii.  on.,  j.  347-11  i^^' 
178. 

4.  County  court -^  ianhruj4cy -^  AdetkUj^ 
order-^Money  i 

order  .w.  ^^ , .   .^ 

estate  is  made  under  section  125  of  the  Bavf^ 
Act,  1883,  the  court,  in  administering,  wiD  foDovv 
practice  of  the  Chancery  Division  of  the  Hj^  Oii^ 
and  no  power  is  given  to  the  county  ooart  >»  ^T 
ruptoy  which  the  High  Court  does  aol  P***!* 
administration  actions  to  direct  a  stranger  ^  1^^ 
money.— JBb  parte  Ellis,  In  re  Crowther,  <i^^ 
189—20  Q.  B.  D.  38 ;  57  L.  J.  Q.  B.  67  j  «Ui' 
115. 

4a.  Counfycouri^-Bankn^piey-^CoMMfrj^ 
BsGsiving  order^Masikrupky  Aet,  ISSK  «•  ^^^ 


tion  with  a  dedazation  tbst  ii  wi 

dice  to  any  other  piooeediBp  ^ 

by  the  Attomey-OenenO.'*  A  «• 

out  by  the  Attornqr-Gensnl  «va 
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coontj  coart  Judge  baTisg  bankruptoy  jarisdiotion 
baB  power  to  make  a  reoei?isg  oider  instead  of  a  com- 
xnittal  order,  even  if  it  has  sot  been  proved  that  the 
debtor  has  had  means  of  payment. — Beg.  ▼.  Judge  of 
Svuex  County  Court,  q.b.d.^59  L.  T.  82. 

6.  Divoree-^Domiede^NatureUiaaiicn  of  father.'^ 
Tbe  petitioner  in  a  suit  for  dissolution  of  marriage 
WSB  bom  in  France  of  French  parents.  When  he  was 
ten  years  old  his  parents  came  to  England,  and  his 
father  was  afterwards  naturalised  as  a  British  subject. 
When  be  was  eighteen  years  old  the  petitioner  went 
to  Canada,  where  he  bought  a  farm,  served  in  tbe 
Colonial  volunteers,  and  voted  at  elections.  In  1878 
be  married  the  respondent,  who  was  a  Canadian,  and 
in  1883  he  brought  the  respondent  and  their  children 
to  England,  where  they  resided  with  hli  father.  The 
petitioner  went  back  several  times  to  Oinada,  and 
siiloe  1884  he  had  been  for  only  seven  months  in 
Englaad.  The  adultery  was  alleged  to  have  been 
eominitted  in  England. 

Held,  that  the  petitioner's  domicile  was  English, 

and  that  the  court  had  Jurisdlotioa  in  the  suit.— 

jyEtehegoyeu  v.  lyEtehegoyeu  and  ZyEiehegoyeu,  p.d. 

*A.D.— IdP.D.  132. 

8.  Husband   and  unfe^NuUity  of    marriage — 

•   Fereign  judgment  —  Domicile^  —  A  British  subject 

demicOed  in  England  was  married  in  England  to  an 

AjBerican  dtiaen.     The  parties  went  to  the  United 

fltates  vritb  the  intention  of  making  their  permanent 

heme  there.    The  wife  obtained  a  deoree  in  the  United 

8tates  dissolving  the  marriage,  on  the  ground  of  her 

husband's  impoteney.    After  the  dissolution  sbe  came 

to  live  in  England  and  filed  a  petition  to  have  the 

maniage  declared  null  and  void. 

Held,  that  the  American  court  had  jurisdiction; 
that  by  its  decree  the  marriage  was  absolutely  dis- 
aolve4;  and  tbat  no  marriage  existed  upon  which  the 
<M>urt  could  pronounce  any  decision. — Turner  (other" 
wise  Thompson)  v.  Thompson,  p.d.  &  a.d.  702—18 
P.  B.  36 ;  57  L.  J.  P.  D.  &  A.  40  5  58  L.  T.  387. 

7.  Infant^Ouardian — Foreign  parent — DomidU 
-^Naturalisation  Act,  1870  (33  A  UViet.  e.  14),  s.  7.— 
In  1871  B.,  a  French  subject  who  had  resided  in 
Rpgland  for  ten  years,  obtained  a  certiflcate  setting 
forth  that  he  was  thereby  naturalised  as  a  British  sub- 
ject, kqA  that  he  would,  upon  taking  the  oath  of 
allegiance^  be  entitled  to  all  the  rights  and  privileges, 
and  subject  to  all  the  obligations,  of  a  natural-bom 
Britiah  subject,  with  a  condition  that  he  should  not, 
whfie  within  the  State  of  which  he  was  prerioualy  a 
aiibjeot^  be  deemed  to  be  a  British  subject  unless  he 
had  ceased  to  be  a  subject  of  such  State  by  the  law  of 
such  State.  Tn  1870  B.  had  married  an  Englishwoman, 
and  hie  two  children  were  bom  in  France.  In  1886 
B.  died  in  France,  having  executed  a  will  in  the 
f  rencb  form.  In  1887  his  widow  died,  and  her  half- 
teother  applied  to  the  court  to  be  appointed  guardian 
of  the  children. 

Held,  that  the  court  had  no  jurisdiction.— in  re 
JBourgoise,  ok.j>.  xat,  ^.—58  L.  T.  431. 

8.  Judgmmi  sinnnuNfS— Oommi<ment— /nito^mefits 
--^IMhtim  Aet^  1869  (32  4b  83  F«cf»  c.  62), «.  5.-«-Judg- 
xoBivt  was  recovered  in  a  oonnty  court  against  a  de* 
#el»dant|  who  was  eidered  to  pay  £20  in  a  fortnight. 
Upcm  default  in  payment,  a  judgment  sununons  was 
^i&eiii  out  and  an  ordar  was  made  to  commit  the 
aefeDdant  lo  prison  for  ten  days.  The  judge  directed 
thmt  the  warrant  should  not  issneif  tbe  defWidant  paid 
inatadaaentt  of  £4  a  month. 

Beld,  that  the  order  was  made  in  leepeot  of  the 

paat  default  in  payment  of  £20,  and  not  in  aaUdpa- 

tion  a£  a  delMilt  itt  payment  af  £4,  and  that  the  ]  odge 

ImA  Iwiladlotlen  to  iMte  the  oidit  undit  seolioa  5  of 

tbe  IMrtmAol,  186a« 


Decision  of  the  Court  of  Appeal  (reported  35  W.  B. 
130,  18  Q.  B.  D.  213)  reversed.— /Siotior  v.  j^ou;Ze, 
H.I.  742—13  App.  20 ;  57  L.  J.  Q,  B.  587  ;  58  L.  T.  1. 

9.  Lunacy — Maintenance — Fund  in  court. — Where 
tbe  share  in  a  fund  to  which  a  person  of  unsound 
mind  had  become  absolutely  entitled  was  paid  into 
court  in  the  Chancery  Division  by  the  trustees  of  tbe 
fund,  the  court,  upon  the  appUoatiou  of  such  person 
by  his  next  friend,  without  requiring  the  appointment 
in  Lunacy  of  a  guardian,  directed  tbe  entire  income  to 
be  paid  to  the  wife  of  suoh  person  during  his  life,  or 
until  further  order,  for  his  maintenance,  comfort,  and 
support. — In  re  Silva^s  Trusts,  ch.d.  chi.,  1.  366 — 57 
L.  J.  Ch.  281 ;  58  L.  T.  46. 

10.  Lunaoy-^BeosivtT — Fending  inquisition. — Tbe 
court  has  power,  on  an  eas  ports  application,  to  appoint 
an  inkfim  receiver,  pending  an  application  for  au 
inquisition  in  Lunaoy. — In  re  Fountain,  lvn.— 37 
Cb.  D.  609  i  57  L.  J.  Ch.  465 ;  50  L.  T.  76. 

11«  Ltmaey^TrustteAds--JudicatureAct,l%1Z{fi^ 
A  87  Vict.  0.  66),  «.  61.— The  jurisdiction  of  the  Court 
of  Appeal  in  lunacy  matters  li  not  limited  to  petitions 
entitled  **  In  Lunacy  and  in  the  matter  of  the  Trustee 
Aets»''  but  extends  to  all  applications  in  Lunacy 
which  require  an  exercise  of  the  jurisdiction  of  the 
Chancery  Division.— Zn  re  Flatt,  lun.  273—36  Oh.  D. 
410 ;  57  L.  J.  Cb.  152 ;  57  L.  T.  857. 

IS.  Mayor's  CouH^Account  stated^FrohiMion-^ 
Estoppel. — ^The  plaintifE's  solicitor,  who  carried  on 
business  within  the  jurisdiction  of  the  ICayor's  Court 
of  London,  wrote  to  the  defendant  demanding  pay- 
ment of  £7  6s.  6d.  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant*  Neither  of  the  parties  re- 
rided  or  carried  on  business,  nor  was  the  contract 
entered  into,  within  the  jurisdiction.  The  defendant, 
in  a  letter  written  to  the  plaintiff's  solioitoz— posted 
outside,  but  received  within,  the  jurisdiction— -ad- 
mitted that  he  owed  £5  6s.  6d.  to  the  plaintiff.  The 
plaintiff  having  brought  an  action  in  the  Mayor's 
Court  to  recover  £7  6s.  6d.  for  goods  sold  and 
delivered,  the  defendant  obtained  a  writ  of  psohibitlon 
staying  proceedings  therein.  The  plaintiff  brought  a 
second  action  to  recover  £5  68.  6d.  on  an  account 
stated,  and  the  defendant  obtained  a  second  writ  of 
prohibition. 

Held,  that  the  prohibition  in  the  first  action  was  not 
an  estoppel  against  the  bringing  of  the  second  action ; 
that  the  admission  of  the  defendant  and  the  bringing 
of  the  second  action  amounted  to  an  account  stated  ; 
that  the  account  was  stated  vrithin  the  jurlediction  of 
the  Mayor's  Court;  that  the  plaintiff's  solicitor  was 
his  agent  to  receive  the  admission  and  to  state  the 
account ;  and  that  the  Mayor's  Court  had  jurisdiotion 
to  try  tbe  aetion.— 6^tm(2^  v.  Toumsend,  ca.  681. 

13.  Mayor^s  Court — Carrying  on  husiness-^Clork 
to  solicitor^Mayor^s  Court  Act,  1857  (20  *  21  Vid. 
c.  dvii.),  s.  12.— A  clerk  employed  by  a  solicitor  whose 
of&ce  is  in  the  City  of  London  does  not  "  carry  on 
business  within  the  City  of  London'^  within  the 
meaning  of  the  Mayor's  Court  of  London  Procedure 
Act»  1857,  s.  12.— Xetffis  v.  Chndiam,  a.A.n.  574—20 
Q.  B.  D.  780;  67  L.  J.  a  B.  376;  69  L.  T.  35. 

14.  Mayor's  oourt^Contradt^Ace^tanee  within — 
Jurisdiction^-'TeUgram^Frineipal  and  agent. — An 
order  sent  from  outside  the  City  by  telegraph  to  an 
agent  within  the  City,  and  accepted  by  the  agent  by  a 
t^egram  sent  from  within  the  City,  is  a  contract 
made  within  the  Oitjy  of  London.  —  Cowan  v. 
O'Connor,  q»b<j>.  895—20  Q.  B.D.  640;  57  L.  J.  Q.  B. 
401 ;  58  L.  T.  587. 

16.  Order  in  chanA^rs  —  Motion  io  disshargs"- 
Judicature  Act,  1873,  s.  50.— The  court  has  no  power 
to  alter  the  order  of  a  judge  in  chambers,  except  on 
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motion    to    dieoharge    it.  —  Attorney  -  General    i. 
Llewellyn^  ch.d.  kay,  /.— 58  L.  T.  367. 

16.  Solicitor — CoBte-^  Delivery  of  hill — Non^eori' 
tentious  buBinesa^Solicitora  Act,  1843  (6  <fc  7  Vict, 
c.  73),  ».  37— Jttdfca<Mf«  -4c#,  1873,  «#.  16,  84,  euh- 
eeetion  2— Judicature  Act,  1884  (44  dt  45  Vict.  c.  68), 
«a.  2,  24.— By  eection  37  of  the  Solicitors  Act,  1843, 
power  W88  conferred  on  tbe  Lord  Chancellor  and  the 
Master  of  the  Rolls  to  order  delifery  of  a  solicitor's 
bill  of  costs  where  no  part  of  the  business  contained 
in  such  bill  had  been  transacted  in  any  court. 

Held  (Lord  Esher,  M.R.,  dissenting),  that  tbe  efiect 
of  the  Judicature  Acts  was  to  transfer  the  power  to 
the  High  Court,  and  that  it  might  be  exercised  by 
any  judge  of  that  oourt,  but  that  since,  by  section  34, 
sub-section  2,  of  tbe  Judicature  Act,  1873,  matters 
under  an  Acf:  of  Parliament,  by  which  ezolusire 
jurisdiction  in  respect  of  such  matters  had  been 
gif en  to  the  Court  of  Chancery,  were  assigned  to  the 
Chancery  Difision,  tbe  application  was  irregular. 

Judgment  of  the  Queen's  Bench  DiTision  reTersed. 
— /»  re  Pollard,  ca,  515—20  Q.  B.  D.  656;  67 
L.  J.  Q.  B.  273. 

17.  Stay  of  proeeedingi'^Frivolous  and  vexaiioui 
action^  Ord,  25,  r.  4.— Tbe  Queen's  Bench  DlTision 
has  an  innate  and  inherent  authority  to  dismiss  or  to 
stay  a  fri? olous  or  a  rezatious  action.  •  This  authority 
is  distinct  from  the  authority  conferred  on  i^  by  ord. 
25,  r.  4,  which  is  limited  to  pleadings  which  are 
friTolouB  or  vezatious  or  otherwise  objectionable. — 
Blair  ▼.  Gardner,  q.b.d.  64—19  Q.  B.  D.  616;  66 
L.  J.  Q.  B.  642. 

18.  Vendor  and  purchaser  —  Married  vfoman'-' 
Separate  estat^^Reetraint  on  anticipation — Yendor 
and  Purchaser  Ad,  1874  (37  df  38  Vict.  e.  78),  i.  9.— 
The  court  has  no  jurisdiction,  upon  a  summons  under 
tbe  Vendor  and  Purchaser  Act,  1874,  to  dedde  the 
question  whether  a  restraint  on  anticipation  affects 
the  purchase-money,  the  question  being  one  which 
does  not  concern  the  purchaser.— in  re  Tippitt  and 
Newhould,  c.a.  597—37  Ch.  D.  444. 

19.  Vendor  and  purchaser— Rescission  of  contract — 
Vendor  and  Purchaser  Act,  1874,  s.  9— Tbe  court  has 
juriBdietion,  upon  a  summons  under  section  9  of  tbe 
Vendor  and  PurchABer  Act,  1874,  to  determine  the 
validity  of  a  notice  gifen  by  a  Tender  to  rescind  his 
contract  to  selL-^/n  re  Jackson  and  Woodhum^  ch.d. 
NOB.,  J.  396—37  Ch.  D.  44 ;  57  L.  J.  Ch.  243 ;  67 
L.  T.  753. 

8«e  also  BAmrauPTOT,  16,  27,  41;  Compant,  24; 
CosTK,  48;  CouHTT  Court,  9—18;  Ecclbsiastioal 
Law,  4  ;  Gas  Company,  2  ;  Husband  and  Wipb,  4,  9  ; 
Infant,  3 ;  Justiob  op  thb  Pbaoe,  7—15 ;  Railway,  1 ; 
Tbubtbb,  6,  21. 

JUSTICE  of  tbe  PEACE  :— 

1.  Conviction — Assault ^  Absence  of  prosecutor^-' 
9  Oeo»  4,  c.  31,  a,  27—  Offences  against  the  Person  Ad, 
1861  (24  <fc  26  Vid.  c  100),  s.  42.— A  court  of 
•ummary  jurisdiction  has  no  power  to  convict  of  a 
common  assault  unless  the  party  aggrieved,  or  some- 
one on  his  behalf,  complains  of  the  assault,  with  a  yiew 
to  tbe  adjudication  of  the  court  upon  it. — Sicholson  t. 
Booths  Q.B.D.— 57  L.  J.  M.  C.  43. 

2.  Disqualiflcation'^Interest^Appeal.^lt  a  Justice 
of  the  peace  has  taken  an  active  part  in  defending  an 
appeal  to  which  be  was  not  a  party,  he  is  disqualified 
from  taking  part  in  tbe  dedsion  of  the  appeal. — Beg, 
T*  Justices  of  Oumherland,  q.b.d. — 58  L.  T.  491. 

3.  Disqualification^'lnterest — Witness, — A  magis- 
trate had  visited,  aa  medical  attendant,  a  person  who 
alleged  that  be  bad  been  assaulted.  He  strongly 
advised  bis  patient  not  to  prosecute,  and  afterwards 


received  a  communication  from  the  penoa  sllsgadto 
have  committed  the  assault,  in  which  an  apology  vm 
tendered,  and  a  desire  ezpresaed  for  aa  amioableNttl^- 
ment.  It  was  alleged  that  he  would  be  a  iieeeMr; 
witness  for  tbe  prosecution. 

Held,  that  he  was  not  disqualified  from  aittiHto 
hear  a  summons  taken  out  for  tbe  alleged  vm^ 
either  on  tbe  ground  of  interest  or  becaaie  hs  ai||U; 
be  called  as  a  witness.— i^ct^.  v.  Farrani,  q.bj>.  ISV- 
20  Q.  iB.  D.  58  i  57  L.  J.  M.  C.  17;  57  L. T.  880. 

4.  Habeas  corpus  —  Depositions  —  Diiciarye  af 
prisoner.— On  a  return  to  a  writ  of  habeis  eonwittt 
court  may  look  at  the  depositions  to  ascertain  vlisttiK 
there  was  any  evidence  before  the  court  of  lamiBirj 
jurisdiction  to  support  the  conviction.— /Are ^luOifai, 
BX.  D.  (Ir.)— 22  L.  B.  Ir.  98. 

6.  Jn/ormofiort— Prosecirfor— PoKcs  o^leer-fliji- 
way  —  Obstruction -^  Metropolis-^  Omural  Hi^ 
Ad(B&e  fViU.  4,  c.  60),  •.  72.— An  information  tote 
•ection  72  of  the  General  Highway  Act  for  obstnetiig 
a  highway  vrithin  the  metropoUtan  area  was  pnfsnri 
by  an  inspector  of  police. 

Held,  that  the  section  applied  to  highways  vittii 
the  metropolitan  area,  and  that  a  prosecution  thae 
under  oould  be  initiated  by  the  pdloe.— Bosk  i. 
Holmes,  a.B.D.— 67  L.  J.  M.  C.  37« 

6.  Information  —  Prosecutor  —  Pdice  ofar  - 
Public  Health  Ad,  1875  (38  ft  39  FieC  c  55), «.  t». 
—A  local  board  passed  a  reeolntion  appointtoglki 
superintendent  and  sergeants  of  the  ooontypoBoefff 
the  time  acting  within  the  strict  to  pRwestA 
offenders  under  certain  sections  of  a  local  Aet. 

Held,  that  section  259  of  the  Public  HssiUAd, 
1875,  did  not  authorise  the  local  board  to  dslsgite 
prosecutions  to  persons  not  under  the  oootnl  of  tli 
board.— iTy/s  t.  Barbor,  ft.B.D. — 68  L.  T.  2». 

7.  JurUdidion  —  Claim  of  right  —  Highost- 
Ohstrudion  —  Towns  Police  Clauses  Ad,  m 
(10  di  11  Vid.  c.  89),  s.  38.—  A  shoplDBsper  ii 
a  borough  placed  goods  upon  the  paveoieat  ii 
front  of  his  shop  for  sale.  Upon  bebig  somoifleii 
under  the  Towns  Police  dansea  Act,  1847,  for  ob- 
structing the  footway,  be  contended  that  he  bad  • 
bond  ftde  right  to  pUee  bis  goods  there.  The  Jsr^ 
considered  that  their  jurisdiction  was  oustsd. 

Held,  that  the  justices  ought  to  detsrmhis  \ 
the  land  on  which  the  goods  were  placed  wpMttf 
the  public  highway  or  not ;  that  no  qneitisn  of  vBs 
was  involved;  and  that  their  jorisdietion  wm  ^ 
ousted.  —  Leieeder  Urban  Sanitary  AidMbf  »• 
HoUand,  q.b.d.~57  L.  J.  li.  0.  76. 

8.  JurisdieUon^Olaim  of  right-^Trespash^ 
^ay — Bight  of  way — Begtdation  of  Bmlm^  * 
1868  (30  <fe  31  Vid.  c.  70),  s.  23.— The  appolW* 
convicted  by  justices  in  petty  •^••^^^•-Kfl**'.* 
railway  company's  private  Act,  for  baving  tfl'^j"^ 
trespassed  on  a  railway  in  such  a  manner  ai  to a(^ 
himself  to  danger  ;  and  (2)  und  er  the  28rd«tf**« 
the  KeguUtion  of  RaUwaya  Act,   1868,  for  bitt^ 
been  unlawfully  on  the  railway  after  reesivhig»«^ 
ing  not  to  go  or  pass  thereon.    There  wts,pn*' 
the  making  of  the  rattway,  and  prior  to  the  Aj  * 
ParUament  anthorislng  the  aame,  a  pubte  flgy^ 
way  for  peraona  on  foot  over  the  land  noy  <''*'K 
by  the  raUway  at  the  place  where  *>>•  ^WJSi 
croaaed,  and  the  appellant  want  npon  and  ■wwj'' 
railway  in  the  assertion  of  the  tight  of  Wj^ 
formerly  existed,  and  believing  that  he  was  sahHofl  ■ 
do  so  by  virtue  thereof. 

Held,  that  the  conviction  on  both  snmmnawi  *■ 
wrong,  because  the  daim  of  the  right  of  vray  s^^ 
the  appellant  ouated  the  jurisdiction  of  the  j«*2!l! 
determine  theoaae;  and  then  were  »>  ptofWV' 
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the  Act  of  Parliament  eztinguishing  the  right  of  way, 
whioh  was  oonaequently  still  in  ezistenoe.^-(7fo/1t  t. 
Mih%t  Q.B.I).  784. 

9.  Juriadidion'^OemmiUal^-^DivUton  of  cotiniy— 
Jervi$*B  Ad  (11  A  19  Viet.  c.  42),  «.  S2.— A  person 
charged  with  an  oflenoe  committed  in  one  petty 
seeslonsl  dlrislon  of  n  ooan  ty  may  be  committed  for 
trial  by  the  Jastices  aothig  for  any  other  dirieion  of 
the  same  eoMntj.-^tUg,  ▼.  Beehley^  ccb.  160—20 
a  B.  D.  187  ;  57  L.  J.  M.  0.  22  ;  57  L.  T.  716. 

10.  Jurisdidion — Fal$9  preUneei  ^^  Convidion^^ 
Monty  in  posietium  of  nriioner^RediMion — Mdrc' 
poUian  Police  Coutii  Ad,  1839  {i  S  9  Vid.  e.  71),  8. 
29.— A.  was  arrested  by  a  police  constable,  taken  to  a 
police  station,  and  charged  with  obtaining  two  sams 
of  5s.  each  from  D.  and  B.  by  false  pretenees. 
She  was  searched,  and  £108  was  taken  from  her 
pocket.  On  the  following  day  she  was  summarily 
convicted  by  a  magistrate  and  sentenced  to  two  con- 
seontiTe  terms  of  imprisonment. 

Held,  that  the  magistrate  had  no  JarisdioUon  to 
order  that  the  whole  of  the  £108  shoald  be  restored 
to  A.^Reg.  t.  J/Eyncourt,  q.b.p,— 21  Q.  B.  D.  109  ; 
57  U  J.  M.  0.  64. 

11.  JwriedidUm — Hmband  and  vn/e^Aogravated 
amauU — Judicial  eeparaiion^^Dieeharge  of  order^' 
Appeal-^Sptcial  case — Matrimonial  Vautei  Ad,  1878 
(41  4ft  42  Vid.  e.  19),  s.  4.— The  words  ''the  court" 
in  section  4  of  the  Matrimonial  Oanses  Act,  1878,  do 
not  mean  the  Probate,  DlYorce,  and  Admiralty 
Diflaion,  but  the  court  before  whom  the  husband  is  con- 
victed, and  that  court  alone  can  vary  or  discharge  the 
order ;  but  there  is  a  right  of  appeal  to  the  Probate, 
DiToroe,  and  Admiralty  Division  even  from  the  refusal 
of  anoh  court  to  vary  or  discharge  any  SQch  order, 
and  that  right  exists  notwithstanding  that  the  Justices 
may  have  stated  a  case  for  the  consideration  of  the 
Queen's  Bench  Division;  but  the  Probate,  Divorce, 
and  Admiralty  Division,  as  a  matter  of  discretioD,  will 
not  bear  the  appeal  while  there  is  a  special  case 
pending  in  the  Queen's  Bench  Division. — JSieiherington 
V.  HdhtringUm,  pj>.  &  a.d.  12—12  P.  D.  112 ;  66 
U  J.  P.  D.  &  A.  78 ;  57  L.  T.  533. 

12.  Juriididion — Huihand  and  %oife'^I>e%eriion-^ 
Maintenance  —  Rehearing  of  sumnume  —  Married 
Women's  Maintenance  Ad,  1886  (49  d:  50  Vict.  e.  52), 
s.  2.—- The  power  of  Justices  under  section  2  of  the 
Married  Women's  Maintenanoe  Act,  1886,  to  rehear  a 
ciunmcna  at  the  instance  of  a  husband  is  confined  to 
cases  where  there  is  eridence  of  the  wife's  adultery 
aince  the  order.«— SepAton  v.  Sephion,  q.b.d,— '58  L.  T. 
281, 

13.  Juriedidion  —  JZetrenue  —  Exciee  —  Penalty  — 
Cudom9  and  Inland  Revenue  Act,  1887  (50  db  51  Vid. 
Cm  15),  8.  4« — An  information  for  the  recovery  of  an 
excise  penalfy  under  section  4  of  the  Oustoms  and 
Inland  Berenue  Act,  1887,  may  be  preferred  before 
a  metropolitan  police  magistrate. — Reg,  v.  Ingham, 
Q.B.D.  811—21  Q  B.  D.  47;  57  L.  J.  H.  0.  87;  59 
U  T.  62. 

14.  Juriedidion  —  Spedal  eaee  —  AppUeation  in 
wriUng'^Servic^-^Summary  Juriedidion  Ad,  1879, 
#.  38— Nummary  Juriedidion  Ruiee^  1886,  r.  18.— 
The  court  has  no  Jurisdiction  to  entertain  a  special 
GSMc  stated  under  the  Summary  Jurisdiction  Act,  1879, 
0.  38,  unless  the  directions  given  by  the  Summary 
Joriadictlon  Bules,  1886,  r.  18,  have  been  complied 
with. 

South  Staffordihire  Wateruwrke  Co.  v.  Stone,  19 
Q.  B.  D.  168,  35  W.  B.  Dig.  110,  approved. 

Judgment  of  the  Queen's  Bench  Dirision  afArmed. 
— Loe^rt  V.  Mayor,  ^te.,  of  St.  Alhanef  oju  800— 
ai  a  B.  D.  188. 


15.  Jurisdiction  ^Special  eaee — Swnmary  Jurie^ 
diction  Ad,  1879,  8.  38— Nummary  Juriedidion 
Ru2e$,  1886,  r.  18.— A  court  of  summary  Jurisdiction 
has  no  power  to  state  a  special  case  under  section  33 
of  the  Summary  Jurisdiction  Act,  1879,  unless  an 
application  has  been  made  to  the  court  in  writing, 
and  unless  a  copy  of  such  application  has  been  left 
with  the  derk  of  the  court  within  seven  days  of  the 
date  of  the  proceeding  to  be  questioned  according  to 
rule  18  of  the  Summary  Jurisdiction  Bules,  1886.— 
South  Staffordehire  fVaterworki  Co.  v.  Stone,  q  b.d. 
76—19  Q.  B.  D.  168 ;  56  L.  J.  M.  0. 122. 

16.  Summary  Juriedidion  Ad,  1879,  8, 17— TWoZ 
hy  fury^lmprieonmeiU  for  over  three  monthe-^Night 
poaching'^9  Oeo.  4,  e.  69,  8. 1,— The  offence  of  night 
poaching,  for  whioh  a  conricted  person  is  liable  to 
imprisonment  for  not  more  than  three  months,  and  at 
the  expiration  of  that  period  to  further  imprisonment 
for  six  months  in  default  of  sureties  not  to  so  offend 
again,  is  not  within  section  17  of  the  Summary 
Jurisdiction  Act,  1879,  so  as  to  entitle  the  accused  to 
claim  a  trial  by  a  Jury.— fTilffoms  v.  Wynne,  a.B.D. 
—57  L.  J.  M.  C.  30. 

17.  Summons— Ae/ifSo^Handamus.— If  a  magis- 
trate has  refused  a  summons  on  the  ground  that  an 
information  disdoees  no  indictable  oilenoe,  the  court 
has  no  Jurisdiction  to  reriew  his  deddon,  as  to  law  or 
fact. 

Senible,  there  is  no  right  on  the  part  of  the  public 
to  hold  public  meetings  in  Trafalgar- square,  but  the 
Oommisdoners  of  Works  and  PubUo  Buildings  have 
power  to  prohibit  meetings  there.— £b  parte  Lewie, 
Q.B.D.— 21  Q.  B.  D.  191. 

See  also  Bastardy;  Husbaxo  Axn>  Wxpa,  4; 
LioxKSXD  HOT78B,  2—7  ;  Mandamus,  2 ;  Poon  Bati,  8. 

LAND  DBAXKAGE  AOT.— See  Kuisavob,  2. 

LANDLORD  and  TENANT  :— 

1.  Dietren  —  Privilege  —  Oattle  —  Agidment  — 
AgHcuUural  Eddinge  Ad,  1883  (46  A  47  Vid.  c. 
61),  8.  45.— Oattle  placed  in  a  field  under  an  agree- 
ment between  thdr  owner  and  the  tenant  for  the 
exdusive  right  of  grazing  the  field  are  not  '*  taken  in 
to  be  fed  "  by  the  tenant  so  as  to  be  protected  from 
distress  for  rent  by  virtue  of  section  45  of  the  Agri- 
cultural Holdhigs  Act,  1883. 

BemUe,  section  45  of  the  Agrieulturd  Holdings 
Act,  1883,  only  applies  to  stock  whidi  is  agisted,  the 
words  of  the  Act  being  a  mere  paraphrase  of  that 
term. — Maeters  v.  Qreen,  a.B.n.  691—20  Q.  B.  D.  807. 

2.  Leaee^Covenant-^Breach — Offensive  trade^ 
Suh'leaee^Notiee.'^A  lease  contdned  a  covenant  by 
the  leasee  and  hli  asdgns  ''  not  to  use,  exeidse,  or 
carry  on  upon  the  demised  premises,  or  permit  or 
suffer  any  part  thereof  to  be  occupied  by  any  person 
who  shdl  use,  occupy,  or  carry  on  therein,  any 
noisome  or  offend ve  trade,"  &c.  E.  purdiased  an 
underlease  of  the  preosises,  with  notice  of  the 
covenant  in  the  ori^ud  lease,  and  made  a  further 
sub-demise,  containing  a  similar  covenant,  to  M.  M.| 
after  bdng  in  occupation  some  months,  began  to 
carry  on  an  offendve  business  on  the  piemises.  The 
origind  lessor  daimed  an  injunction  against  both  E. 
andlC. 

Held  (revenlng  the  deddon  of  Kekewicbi  J.),  that 
no  injunction  ought  to  be  granted  against  K,  there 
being  no  evidence  to  show  that  E.  had  anthoiised  or 
sanctioned  H.  to  occupy  the  premises  to  cany  on 
therein  an  offendve  business  ;  and  that  E.  waa  not  to 
be  compelled  by  means  of  an  injunction  to  bring  an 
action  of  ejectment  agabist  K. 

Ttdh  V.  Mooahay,  2  Ph.  774,  expldned. 

Haywood  ?•  Brunewiek  Building  Society t  80  W.  B. 
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299,  8  Q.  B.  D.  403,  and  Au$terherry  t.  Gorponaion 
0/  Oldham,  33  W.  IL  807,  29  Oh.  D.  750,  followed. 

Semhlef  that  tbe  words  *'  ihtll  not  auiler  or  per- 
mit "  in  the  covenant  ought  not  to  be  conatxned  ai 
eqaitalent  to  ''shall  hinder  and  preient,"  but  rather 
as  "  shall  not  anthorise  or  sanction."— JSTa^  t.  £win, 
C.A.  84—37  Oh.  D.  74 ;  57  L.  J.  Oh.  95  ;  57  L.  T. 
831. 

3.  Zsaii  For/tUure^AgrmMni^Speeifio  per- 
formanu-^Oonveyaneing  Ad,  1881  (44  A  45  Vid.  c. 
41),  $.  14.— The  Hotioe  required  hj  eeetioa  14  of  the 
OonTeyaaoing  Act,  1881,  is  neeeesory  only  where 
there  is  an  actual  existing  lease  or  where  there  is  an 
agreement  for  a  lease  of  which  the  court  will  grant 
specific  performance.— 5tiu»n  ▼.  Ayre$,  o.a.  798 — 21 
Q.  B.  D.  289 ;  57  L.  J.  Q.  B.  428. 

4.  LMH^Covenant^Luanied  Acuse— Sols  of  heer, 
—The  lease  of  a  paUio-bouse  contained  a  coTcnant 
that  the  lessee  and  his  assigns  would  during  the  term 
buy  from  the  lessors  aU  beer  required  for  the  busi- 
ness. There  were  provisione  for  re-entry  for  non-pay- 
ment of  rent  or  non*perfoimanoe  of  coTcnants,  and 
for  reduction  of  rent  ao  long  as  the  lessee  should  buy 
beer  from  the  lessors. 

Held,  that  the  covenant  was  an  absolute  one,  and 
that  the  lessee  had  not  an  option  of  dealing  with  another 
brewer  and  paying  the  reduced  rent— JSTanftiiry  t. 
Oundff^  OH.D.  STi.,  1.— 68  L.  T.  155. 

5.  Xeose— (7ovenaiil^i20fif»-^M^9fmMtil— Stif- 
rencfsr  of  pari  of  |»remiie«.-— A  leaee  of  a  house  and 
premises  contained  4  covenant  by  the  leasee  to  pay 
the  reaenred  tent.  The  lessee  assigned  the  term,  and 
the  assignee,  in  consideration  of  JB25,  sartendered  to 
the  lessor  a  small  part  of  the  premises,  the  value  of 
which  was  not  altered  by  the  surrender. 

Held,  that  the  lessee  was  not  relieved  from  his 
covenant  Jo  pay  tbe  rent — BaynUm  v.  Morgan,  q.b.d. 
—21  Q.  i.  D.  101 ;  57  L.  J.  Q.  B.  465. 

6.  Xeaie— Covenant— j5ei<nefitw  covenanl^Nui- 
«aiioe— ''  Bminua  **'^So9pital--'InfuncU(m.'-'A  lease 
contained  a  covenant  by  the  lessee  with  the  lessor  not 
to  carry  on  upon  the  demised  premises,  besides  certahi 
trades  specifically  mentioned,  "any  other  noisome, 
obnoxious,  or  oflensife  trade  or  business,  nor  suffer 
any  act  or  thing  which  shall  or  may  be  or  grow  to  the 
annoyance,  nuisance,  grievance,  or  danmge  of  the 
lessor  or  the  inhabitants  of  the  neighbouring  or 
adjacent  booses."  An  under-lessee  used  the  premises 
aa  a  hospital  for  the  treatment  of  disease  of  the  nose, 
ear,  skin,  and  eye,  fistula,  and  other  diseases. 

Held,  that  the  user  of  the  premises  as  a  hospital 
was  an  infringement  of  the  covenant. 

BramweU  v.  Lacy,  27  W.  B.  463, 10  Oh.  D.  691, 
MUmed.'^Tod'Heatly  v.  JBmhamt  ok.]>.  xbx.,  j.  688 
—59  L.  T.  25. 

7.  Zeoie— Covi0fiiifi(*-t9tf6^2eeit»--*(]W2ei(sra2  oom- 
namk^A.  sub-leased  to  B.  in  1869  promisee  held 
under  two  leasee  doted  reqpeotively  in  1848  and  1863, 
etoept  cettotn  property  sub-leaaed  in  1867,  for  the 
fesidhe  of  A.*a  torn.  The  8ab*>leoto  of  1869  coHtafaed 
o  oofonant  by  B*  for  himself,  his  heirs,  ezetators,  ad- 
ininislnitorsyond  os«igno,to  pay  oH  totes,  loles^  assess* 
menti,  and  oatgolnga  In  reopoot  of  tbe  demised  pre- 
misesi  ond  also  all  sums  not  exceeding  ilOO  in  one 
year  as  should  be  payable  bj  A«,  his  heirs,  exeontors, 
odmlalsttoton,  or  ossigns^  oo  ooommt  of  snob  toxes, 
rotes,  osesasments,  oad  outgoings  in  respect  of  the 
property  sub«leosed  in  1867.  Thopiopeltynnderleoeed 
in  1869  woioftevjroidsoislgned  to  Aist  the  voridoo  of 
the  term. 

Held,  that  the  covonaat  to  pay  the  tajkoa,  tolas, 
assessments,  and  otttgotoge  xcpom  tho  ficpevty  sub- 
la  1M7  M  not  feua  wMiIhe  taUd  solKDMsed 


in  1869,  and  was  not  binding  on  H.— Goverf.  ?(d' 
master^Oenerdl,  ch.d.  xay,  /. — 57  L.  T.  527. 

8.  ZeoM— Covenofif— TFosfe— reaaai  ^ourico- 
Satled  Estates  Ajst,  1877  (40  <ft  41  Ftd.  e.  \%\i,46, 
—A  tenant  by  the  curtesy  of  a  freehold  taioal; 
granted,  in  exercise  of  the  power  contained  iAatfin 
46  of  the  Setfled  Estatea  Act,  1877,  a  Usm  titke 
premises  for  twenty- one  years,  and  died  soon  ifii> 
wards.    The  lease  contained  a  oovensntbyfiiekBi 
that  he  would  "  at  all  times  during  tbe  term  keep  tk 
premises  in  good  and  substantial  repair,  snd  thi  wo 
in  good  and  substantial  repair  deliver  up  to  ttMleoor, 
at  the  expiration  or  sooner  determination  of  thi  too, 
fair  wear  and  tear  and  damage  by  tempest  ezeiptid.* 

Held,  in  an  action  by  the  owner  in  fee  of  the  pe- 
mises  to  set  aside  the  lease,  that  the  lesie  oii  iinUd 
as  it  was  *'  not  made  without  impeaehmeat  of  miU," 
and  therefore  did  not  conform  to  the  coaditkBiof 
section  46  of  the  Act. 

Yelkwly  v.  Oower,  11  Ex.  874»  4  W.  B.  Bl«.  lU, 
followed.— Z>aviei  v.  Dao<es(iQ,  ob.d.  xik.,j.I99«-U 
Oh.  D.  499  ;  58  L.  T.  514. 

9.  Leas^--Reni^DistresS'^Admin%4rMm  tdm 
^Bankruptcy  Act,  1883  (46  <&  47  Ftd.  e.  5S],  0.41. 
125.— Part  of  a  testator's  estete  consbted  of  Iss- 
holds,  and  after  his  death  his  estate  was  foondtoW 
insolvent,  and  an  action  was  commenoed  In  the  ChO' 
eery  Division  for  the  administration  of  the  U/M* 
estate  by  his  lessor,  who  claimed  as  landloid  to  ^ 
tain  upon  the  demised  premises  for  six  jesi^  anwn 
of  rent. 

Held,  that  the  landlord  was  entitled  to  dittaiste 
six  years'  arrears  of  rent,  and  that  section  4S  of  tba 
Bankruptcy  Act,  1883,  did  not  apply  so  as  to  limit  tis 
landlord's  right  to  one  year's  rent  only.— I'Vywss'- 
Fryman^  ok.d.  chi.,  i.  631—38  Oh.  D.  468 ;  SSL T. 
872. 

10.  Zease- -Bflsewrfton— fray— JleiT*'-** 
guishmeni.^jy,  and  0.,  as  co-owners,  demliedlisd'gr 
1,000  years  for  the  purpose  of  makfaig  a  csDsl,itba4 
provided  that  nothing  should  prevent  D.  sod  C,  thff 
heirs  or  assigns,  from  using  any  of  the  desnieditfi 
or  any  stream  of  water  flowing  over  the  ssau^ «  ^ 
granting  way-leaves  acroes  the  same,  but  eo  as  aot|" 
injure  the  eanaL     After  the  ooaol  had  been  aide  thf 


estate  was  partitioned  between  D.  and  a,  tbsz 
of  part  of  the  eonal  being  conveyed  to  &,  ssd  w 
land  adjacent  to  such  part  of  it  being  cooveftdtii^ 
0.  afterwards  conveyed  the  reverolon  of  ttis  cisini 
leasees.  D.  claimed  a  right  to  giant  wiV'^jT 
to  build  a  bridge  over  the  part  of  the  csiislitt»»> 
been  conveyed  to  0. 

Held,  that  the  proviso  in  the  lease  opeatef^' 
covcmaot  with  D.and  0.  as  tho  owners  of  tbe  m^* 
and  not  as  adjacent  landowners;  andthstHfrl 
been  a  merger,  and  the  rights  under  the  pi^"*^ 
been  extinguished*  ^  n 

Judgment  of  the  Oourt  of  Appeal  (repart^^^*^ 
777,  33  Oh.  D.  420)  aflBrmed.— Xoftf  Jif^  '* 
Ihnnantt  S.L.— 13  App.  279;  59  L.  T.  3. 

lU  IFasifr-refMwteNe  fflKiir— Ifciooif*--^ 
an  agreement  for  o  lease  for  Ave  years  of  a  dfowr 
hotLse,  the  tenant  was  to  leave  the  honss  ia  tf^ 
able  repair.  The  landlord  at  tho  end  of  the  taW' 
which  continued  for  seventeen  yeota,  sued  for  di—g 
upon  the  fboting  that  the  teaont  was  li^J^ 
and pdnt and leove  the  boose  in  thesssMSMd"^ 
as  when  he  took  it.  ,    .^ 

Held,  that  the  landlord  wos  not  eniMi*>»—T 
on  that  f  ooHog,  but  that  be  woa  esiMtled  ti  fm^ 
eatloB  far  woste,  tho  tenoat 
oafioiaiitly  to  fMcrvo  fbo 
popoing  or  decofottve  pointing. 


being  ttdristi^ 


bit  •!(«•' 


118  Landlord  and  T^naM  (Ireland).     DIGEST^     Landlord  and  Tenant  (Ireland).   Ill 


Decision  of  Oa?e»  J.,  aiBnncd.— Crau/ord  ▼•  New' 
ton,  O.A.  54. 

See  alflo  Banuuptot,  S,  39,  39 ;  Compakt,  41 ; 
CoiTivTT  CorBT,  1,  15 ;  Daxaobs,  4;  Exboutob,  2  ; 
Frajtm,  SfATUTB  of;  Gaxb;  Landlo&d  Ain>  Tsnint 
(Ibxland),  1 — 19  ;  Light»  1,  8 ;  Mo&TaAGB,  1,  8,  12  ; 
Pbacticb,  49;  Solioitob»  10;  Spbcipio  Fbbfobxanob, 
8,3. 

LANDLORD  and  XBNANT  (IRELAND)  :— 

1.  ZeoM— (7oti0iMml — Auignment — (7efwm<  — /fi- 
tbrHmaU  ly  Uemiffe  agevO—BitroapwHve  «/«(.— The 
leeaee  under  aleeee  oonteiniag  oorenanli  against  aliena- 
tion aasigned  it  bj  a  settlsMent,  and  the  leeeor'e  oon- 
eent  to  eooh  aesignment  was  indezaed  on  the  lease  by 
the  lessoi's  agent  without  the  leesoi'e  written  per- 


Held,  that  the  ooasent  indozeed  on  the  lease  wm  in- 
Tnlid,  and  that»  ef  en  if  valid,  it  would  not  give  the 
aasignee,  not  being  in  posseseion,  a  right  of  aotion  for 
previoaB  treepass,— Jlo(7ra<A  ?.  Ahmt,  cpji.  (Ir.V— 
20  L.  B.  Ir.  341. 

2.  Zeai^«C<mm(mf-^^iBolifres--Jmpfovemefil0.--- 
In  1804  the  owners  of  freehold  premises  agreed  to 
demise  the  proper^  for  lives  renewable  for  eter,  the 
intended  lessee  agreeing  to  poll  down  a  mill  and 
bttUd  a  new  one,  and  oorenantiDg  to  keep  the  mill 
and  works  in  working  order  and  repair.  In  1823  a 
lease  was  executed,  the  lessee  oovenanthig  to  keep  all 
bidldlngs,  works,  and  improvements  in  order  and 
repair,  and  to  yield  up  the  premises  and  buildings 
and  improTements  in  like  order  and  repair.  In  1829 
the  lease  was  renewed,  with  similar  covenants,  and  in 
1834  an  underleaie  for  999  years  was  executed. 
In  188S  the  defendants  became  assignees  of  the 
underlease,  and  erected  new  and  improved  machinery. 
In  1874  the  landlord  and  the  defendants  executed  an 
aigroement  zedting  the  former  lease  and  underlease, 
and  giving  the  defendants  permission  to  erect  a 
Bteam-eng^e. 

Bald,  that  the  defendants  were  not  at  liberty  to 
Bemove  any  tenant's  ixtnres  or  new  maohinery.^ 
OoOg  V.  8h<H»,  v.c.  (Ir.Hl9  L.  E.  Ir.  307i 

3.  Lea*e^Covenant — Tenancy  in  common^Joini 
and  i^parate  covenanf.— A  covenant  by  lessees  to  hold 
to  A.  and  B.,  their  executors,  admintstrators,  and 
aasigns,  as  tenants  in  common  for  a  term  of  years, 
contained  a  covenant  by  A.  and  B.,  that  they,  or 
some  or  one  of  them,  their  executors,  administrators, 
or  asaigns,  would  pay  the  reserved  rent,  and  keep  the 
premises  in  repair. 

Held»  that  the  covenant  was  Joint  and  several. — 
Tundda  V.  Whik,  o.a.  (Ir.}--20  L.  it,  Ir.  517. 

3a.  Leaet^^OovenanM^Tenamy  in  mniimot^^9ini 
oovenant-'Froperty  was  leased  to  A.  and  B.,  their 
ez6outor%  administmtort,  and  assigni,  '*as  tenants  in 
oommon,  and  not  as  Johit  tenanii,"  at  a  yearly  rent. 
A.  and  B*  covenanted  fbr  themselves,  their  exeonlon, 
administrators,  and  assigns,  that  they,  or  some  one  of 
%faemi  would  pay  the  rent  and  keep  the  premiaes  in 
Ipej^dr.  A.  died  during  the  term,  and  the  lessor  sued 
A. 'a  executors  and  B.  for  breaches  of  covenant  com- 
nttted  after  A.'s  death.  ' 

Held,  that  the  covenants  were  Joint,  and  not 
several,  and  that  A.'s  execntors  were  not  liable. 

Judgment  ef  the  Court  of  Appeal  in  Ireland. — 
WMU  V.  TyndaUt  &!..— 13  App.  263 ;  68  L.  T.  7414 

4.  Lta»e — Rent  —  Hon^payment — SJedment  —  5e- 
demption — Landlord  and  Tenant  (Ireland)  Ad,  1860 
(23  ds  24  Vid.  c.  154).  «.  71.— The  redemption  by  a 
tenant  or  a  person  having  a  specific  intertst  in  a 
lease,  evitted  for  nofl-payment  of  rent,  has  the  eftect 
of   setting   aside  4  Juo^ent  ft   ejeetmenti   attd 


restoring  tho  lease  and  all  Bub«tenanoies. — Lombard  v, 
Kennedyy  v.o.  (Ir.)— 21  L.  R.  Ir.  201. 

5.  Leate^Surrender—Land  Law  (Irdand)  Acit 
1881  (44  A  45  Vid.  e.  49),  a.  20,  2l^Land  Law 
{Ireland)  Ad,  1887  (60  <ft  51  Vid.  c  30),  «;  l.^Iu 
1886  a  tenant  surrendered  to  his  landlord  a  lease  for 
two  lives  or  thirty-one  years,  and  accepted  a  tenancy 
from  year  to  year  at  a  reduced  rent 

Held,  that  the  transaotion  was  not -invalid  under 
the  Land  Law  (Ireland)  Act,  1681.— CooAa  v.  Terrene, 
CA.  (Ir.)— 22  L.  B.  Ir.  239. 

6.  Leaee  for  litfee-^EvpiraUon'^Remainderman — 
Preeent  tenaney-^Land  Law  {Ireland)  Ad,  1881,  s. 
21. — By  a  marriage  settlement  land  held  for  a  term  of 
years  was  vested  hi  trustees,  upon  trust  for  the  settlor 
for  life,  and  afterwards,  in  events  which  happened,  for 
the  plalntifl  for  life.  The  eettlement  contained  no 
power  to  lease.  The  owners  of  the  two  first  limited 
estates  made  a  Joint  lease  to  the  defendant  for  their 
own  lives.  The  last  surviving  lessor  died  after  the 
passing  of  the  Land  Law  (Ireland)  Act,  1881,  and  the 
plalntifl  afterwards  sued  to  recover  possession  of  the 
land. 

Held,  that  section  21  of  the  Land  Law  (Ireland) 
Act,  1881,  did  not  create  a  present  tenancy  in  the 
defendant.— ifoMy  v.  Hforee,  c.a.  (Ir.)— 26  L.  B.  Ir. 
464. 

7.  Leaae  from  year  to  year^Fairrew^^Penal  rent 
^Land  Law  {Ireland)  Ad,  1881,  i.  5.— The  plaintiff 
leased  land  to  A.  to  hold  for  one  year  from  the  26th  of 
March,  1878,  and  so  on  from  year  to  year  till  a  deter* 
mination  of  the  tenancy  by  notice  at  an  annual  rent  of 
£660,  and  an  additional  £10  for  every  acre  broken  up 
or  meadowed  beyond  a  specified  amount.  A. 
covenanted  to  pay  the  said  rent  and  any  additional 
rent,  and  not  to  meadow  more  than  forty-five  acres. 
The  lease  reserved  a  right  of  re-entry  for  any  breach  of 
covenant.  A.  meadowed  more  tiian  the  specified 
quantity  of  land,  and  the  Land  Commission  afterwards 
fixed  £600  as  the  fair  rent  of  the  holding. 

Held,  that  the  f^  rent  fixed  by  the  Land  Oommls- 
sion  did  not  include  the  additional  rent  payable  under 
the  special  covenants.— O'Cbnnor  v.  Smith,  ai.  (Ir.)— 
20  L.  B.  Ir.  393. 

8.  Notice  to  quit — Inoreaee  of  renfi- A  notice  to 
quit  which  is  not  acted  upon,  but  is  abandoned  by 
both  puties  during  its  currency,  is  not  sulficlent  to 
terminate  a  tenancy  from  year  to  year. 

Increase  of  rent  from  a  yearly  tenant,  agreed  upon 
during  a  year  of  tenancy,  is  not  enough  to  create  a 
new  tenancy. — Lord  Inehiquin  v.  Lyone,  o.a.  (Ir.)-« 
20  L.  B.  Ir.  474. 

9.  Notice  to  quii^NoHoe  o/  iurrender^^NoUeee  to 
Quit  (Ireland)  Ad»  1876  (39  <ft  40  Viet  c  63),  $.  L— 
"  Notice  to  quit "  under  the  Notices  to  Quit  (Ireland) 
Act,  1876,  indndes  a  tenant's  notice  of  surrenderf 
In  re  O'Brien,  oju  (Ir.)— 19  L.  B.  Ir.  429. 

10.  FurehaH  hy  tenanit^VetHng  order^J(neum* 
irance  —  Guarantee  depoeit  —  Purchaee  ef  Land 
(/relamO  Ad,  1885  (48  ift49  Yid.  c.  73),  si.  2,  3, 12. 
—On  a  proposed  sale  by  a  landlord  to  a  tenant  if  the 
landlord's  estate  is  Incumbered  beyond  the  amount  of 
the  purchase-money,  the  Land  (Commission  will  not, 
against  the  incumbrancer's  consent,  retain  any  part  of 
the  purchase-money  as  a  guarantee  deposit,  ei en  if  it 
has  been  agreed  to  carry  out  the  sale  by  a  vesting 
order  undei:  section  12  of  the  Purchase  of  Land 
(Ireland)  Act,  1885.— in  re  OoUhurd,  aA.  (Ir.)— 20 
L.  B.  Lr.  468. 

11.  Heooffery  of  land^Stay  of  prooeedinge^Land 
Law  {Irdana)  Ad,  1887,  s.  30,  euh^eodion  1.— An 
order  under  section  30,  snb-seotien  1,  of  the  I^md 
Law  (Ireland)  AoW  1887|  lor  stay  d  pioeeedings  and 
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payment  bj  inatalments  of  debt  and  coats  will  not  be 
made  before  Judgment.— YFa22/«  t.  Meany,  a.B.D.  (Ir.) 
—20  L.  £.  Ir.  496. 

12.  Beoovery  of  land-^8uh-lettinff — Inwilid  tenancy 
-•^Land  Law  (Ireland)  Act,  1887,  ««.  2, 15. — Section 
15  of  the  Land  Law  (Ireland)  Act,  1887,  cannot  gife 
Talidity  to  a  tenancy  wbiob  is  invalid  under  section  2. 
^Ormsly  ▼•  Crean,  q.b.»,  (Ir.)— 20  L.  B.  Ir,  526. 

18.  Rent — Judicial  rent -^Estoppel  —  Conirad. — 
In  1884  a  lessee  for  a  term  of  which  fifty  years  were 
nnezptred  at  an  annual  rent  of  £200,  being  within  the 
statutory  exemptions  from  disability  to  contract, 
signed  a  consent,  which  was  afterwards  made  a  rule 
of  couit,  that  he  should  be  released  from  £100  arrears 
of  ient|  and  that,  by  an  indorsement  on  the  lease,  the 
rent  should  be  reduced  to  £150,  payable  at  the  half- 
yearly  dates  mentioned  in  the  lease,  notwithstanding 
any  future  legislation. 

Held,  that  the  tenant  was  entitled  to  apply  to  the 
court  tp  fix  a  fair  rent^-^^eryuaon  t.  Braastreet,  ca. 
(Ir.)— 22  L.  R.  Ir.  908. 

14.  Beni  —  Judicial  rent-^Zease'-'Buh'UUing — 
Oovenant^Land  Law  {Ireland)  Act,  1881,  $$.  21, 
67.— After  the  expiration  of  a  lease,  which  contained 
a  covenant  against  sub-letting,  the  lessee  held  the 
land  as  tenant  from  year  to  year.  Before  the  date  of 
the  lease  the  lessee  had,  with  the  knowledge  of  the 
lessor's  agent,  sub-let  a  small  portion  of  the  land. 

Held,  that  the  tenant  was  entitled  to  apply  to  have 
a  judicial  rent  fixed.— JTeaf^n^  t.  Bolton^  oju  (Ir.) 
—22  L.  R.  Ir.  148. 

15.  Bentr^udieial  rent— 'Pasturage^ Land  Law 
(Ireland)  Ad,  1881,  a.  68.— In  May,  1870,  67  acres  of 
land  were  let  for  one  year,  the  tenant  agreeing  to  use 
the  land)  than  in  grass,  for  grazing  only,  except  as  much 
meadow  aa  should  be  required  for  stock.  The  rest  of 
the  lend  was  let  to  other  persons.  In  1871  a  new 
agreement  was  made,  by  which,  after  a  recital  that 
the  farm  had  been  always  let  for  grazing  purposes, 
and  was  over  £50  in  value,  the  tenant  contracted  him- 
self out  of  the  Land  Law  (Ireland)  Act,  1870. 

Held,  that  the  tenant  was  not  entitled  to  apply  to 
have  a  Judicial  rent  fixed. — Flannery  t.  Nolan,  ca. 
(Ir.)— 20  L.  R.  Ir.  637. 

16.  Beni^-Judidal  rent — Paaiurage'^Land  Law 
(Ireland)  Act,  1881,  a.  58.— In  1855  843  acres  of 
land  were  let  on  lease  at  an  annual  rent  of  £371. 
The  lease  contained  covenants  by  the  lessee  not  to 
break  up  the  land  without  the  lessor's  consent,  and  to 
eulHTate  in  a  proper  manner,  but  there  was  no  pro- 
hibition of  selling  hay.  The  lessee  had  Terbally 
agreed  to  take  the  land  as  a  grazing  fftrm.  The  lease 
having  expfared,  the  tenant  applied  to  have  a  Judicial 
rent  fixed. 

Held,  that  the  application  must  be  refused. — 
Batterehy  v.  NiehoUon,  ca.  (Ir.)— 22  L.  R.  Ir.  38. 

17.  Bent—Judidal  rent'^Paeturage^Land  Law 
(Irdcmd)  Ad,  1881,  a.  68.— In  1880  Und  was  let 
from  year  to  year  at  80s.  per  acre  for  126  acres,  the 
remaining  thirty  acres  consisting  of  commonage,  for 
which  no  rent  was  fixed,  the  Government  valuation  of 
the  property  being  more  than  £50.  The  tenant  agreed 
not  to  sell  hay,  and  not  to  till  more  than  twenty  acres, 
and  to  pior  the  whole  of  the  county  cess. 

Held,  that  the  tenant  waa  entitled  to  apply  to  have 
a  Judicial  rent  fixed.— ^olmea  ▼.  Lander,  o.a.  (Ir.)^ 
22  L.  R.  Lr.  47. 

18.  Bent^Judieial  rent^Turhary^Order  of  Land 
Centmiiiion— ikifu(  Law  (Ireland)  Ad,  1881,  a.  5, 
eulhsedion  5.— An  order  of  the  Land  Oommissioners 
ilxing  a  fair  rent  doea  not  alter  the  landlord's  existing 
right  of  turbary;  and,  if  iho  ftuibary  is  reserved  to 


the  landlord,  the  order  gires  the  teasat  no  right  (o 
cut  tuTf. — Knoooj*Ba^er,  y.a  (Ir.)— 19L.E.lr.4tO. 

19.  lUni'^Bd'Off — Abatement  of  immtt" 
Money  expended  by  a  tenant  in  abatiDg  s  itratani 
nnisance,  after  a  magistrate's  order  to  sbste,iU[b 
has  been  served  only  on  the  tenant,  esnnot  be  atd! 
against  aecmiog  rent. — Bvtcher  t.  Ruth,  a.B.]>.  (b)- 
22  L.  R.  Ir.  380. 

LANDS  CLAUSES  GONSOUDATION  AOT:- 

1.  Compulsory  powers — Oompensation^BwOiiwi 
confroef.- A  land  company  had  power,  uodfr  mail 
agreements  with  the  leasing  authority  under  sa  SiMi 
Act,  to  enter  and  build  upon  part  of  the  estate  hosM 
of  a  certain  value,  which  were  to  be  completed  vHUb 
a  epecifled  period.  A  railway  oorapaoy  pronotil, 
before  the  expiration  of  that  period,  a  eohenM  ier  i 
railway  passing  through  the  lands,  and  the  lad 
company  obtained  an  indefinite  extension  of  tbetiM 
for  completion  of  the  houses  from  tbs  Uari^ 
authority.  The  railway  company  obtained  sa  Act 
authorising  the  railway,  and  gave  the  usual  notioi  (• 
treat  to  the  land  company,  who  made  no  elsio.  lb 
railway  company  entered  into  poesesiion,  deafhy 
that  any  interest  in  the  land  was  vested  in  the  W 
company.  The  land  company  brought  an  adia 
claiming  a  dedaration  that  the  agreements  wen  ifl 
subsisting,  and  that  compensation  ought  to  be  aanMi 
and  paid  to  them  on  that  footing. 

Held,  that  the  action  would  lie,  and  that  the  aost 
had  Jurisdiction  to  make  a  declaration  hi  the  tern 
asked,  the  exact  amount  of  compensation  to  be  aittki 
by  an  arbitrator  under  the  Lands  Glauses  GonioUa- 
tion  Acty  1845. 

Bad  and  Wed  India  Doeks  Go.  v.  G^afe^SKiB. 
k  a.  155,  and  London  and  BlackwaU  Bailmaif  Co.  t. 
Cross,  34  W.  R.  201,  31  Oh.  D.  354,  disttngoiihtd.- 
Birmingham  and  Distrid  Land  Co,  v.  LondM  ead 
North'  fTeefem  Bailway  Co.,  ch.d.  xek.,  j.  414— W 
Gh.  D.  295  ;  57  L.  J.  Gh.  106;  57  L.  T.  800. 

2.  Compulsory  powers-^CompensatUm'^Li^ 
Prospective  is^ury'^Terminaiion  of  lease-^Reilmft 
Clauses  Consolidation  Ad,  1845  (8  <fe  9  Fict  &  10). 
ss.  6, 16.— Gompenaation  cannot  be  daimsd  under  thi 
RaQways  Glauses  Oonsolidation  Act,  1845,  for  pn- 
speotive  injurious  affection  of  property. 

The  plaintifEs  held  their  premises  under  a  lasM  fv 
seventeen  years,  terminable  at  their  option  st  theol 
of  three  years  by  a  six  months'  notice.    She  aflsfli 
before  the  three  years  came  to  an  end  they  penM 
that  certain  buildings  which  had  been  cQmmeaeedjy 
a  railway  company  on  land  adjoining  their  pta** 
would  so  darken  their  premises  aa  to  make  thes  J^ 
less,  and  they  consequently  gave  notice  to  thairhi^ 
lord  to  determine  the  lease  at  the  end  of  ^^ 
years. 

Held,  that  the  daim  for  oompenaation  ^,^ 
limited  to  the  damage  from  injnrioua  afiection^"'^ 
before  the  date  on  which  the  Icaaa  Mtaalr|^ 
mined»  and  must  not  be  aaasased  on  the  baai«  »* 
lease  having  fourteen  years  to  run*— Aef .  v.  /MuVt 
CA.  117—20  a  B.  D.  182  ;  57  L.  J.  a  B.  iMl  5« 
L.T.534. 

8.  Compulsory  powers^Natiee  to  tredr-f^^ 
house-^Lands  Clauses  ConsolidaiUm  Ad,  1845  (>«' 
Vid.  e.  18),  a.  92.— The  plaintiit  was  the  ovatf  «j 
piece  of  land,  fronting  a  private  road*  wheisoaht*^ 
buQt  for  himself  a  dwelllng-hoQae.  He  >'*"^ 
bought  some  land  fronting  the  same  road  ^  ^  ^ 
side,  immediately  oppoeite  his  dwelling-hoaa^  ibJ 
built  stables,  coach-house,  and  greenhouasa  oaJP 
thereof,  and  laid  out  the  rest  as  a  garden,  aU  of  vhtf 
he  used  together  with  and  as  part  of  his  residaaaa.  # 
railway  company  gave  notice  to  treat  fbrthefieei  « 
land  whereon  the  ataUea,  te,  wera  dtaaftfc 
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Heldythat  the  railway  oompaay  coald  not  be  oom- 
pelled,  under  aeotion  9S  o(  the  Lande  Olaaaoa  Oon- 
aolidation  Aot»  1845.  to  take  the  dwelling-hoose  alK>. 
— -JTcf/orcJ  T.  Seaoomh  and  Eoylake  Ruilway  Co,, 
OB.i>.  XBX«,  J.  431—57  L.  J.  Ob.  270;  58  L.  T.  445. 

4.  Paymmi  into  court — Invutmont — Ohariiy  lands 
^Pdiiion-^OosU^Ord.  55,  r.  2— -Lands  Clauses 
Consolidation  Ad.  1845*  s.  80.— A  aoheme  for  the 
regulation  of  a  obarity  provided  that  the  legal  eatate 
in  the  lands  and  all  intereate  therein  iboold  be  Tested 
io  the  OiOoial  Trnstee  of  Oharitj  Lands  and  his  suo- 
Mssori,  in  trust  for  the  oharity*  with  intent  that  the 
lands  might  be  managed  by  the  tmstees  of  the  charity 
in  oonformity  with  the  scheme,  and  that  all  stock  in 
the  public  fnnds  and  other  seonrities  should  be  rested 
in  the  Oi&cial  Trustee,  by  whom  the  dlTldends  and 
income  should  be  paid  to  the  trustees  of  the  charity. 
The  land  was  acquired  by  the  Metropolitan  Board  of 
Works  under  compulsory  powers,  and  the  purchase- 
money  was  paid  into  court.  The  trustees  petitioned, 
be/ore  the  oonYeyance  had  been  completed,  that  the 
fund  in  court  might  be  invested  and  carried  to  the 
account  of  the  Ol&oial  Trustee,  who  was  served  with 
the  petition. 

Held,  that  an  order  for  intsrim  inrestment  should 
be  made;  that  the  proceedings  had  been  properly 
coamenced  by  summons ;  and  that  the  costs  of  the 
Official  Trustee  should  be  paid  by  the  Metropolitan 
Board  of  Works. — In  re  Staffordt  on.Da  chi.,  ^.—57 
U  T.  846. 

5.  Fiayment  out  of  eourt^^OosU'^Leass^'Appear' 
ones    of  lessor — Lands  Clauses   Gonsolidailion  Aet, 
1845,  ss.  74,  80.— A  petition  was  presented  by  the 
lessee  of  property  compulsorily  taken  by  a  railway 
oompany  for  payment  out  of  court  of  a  fund  repre- 
senting compensation  under  an  award.    At  the  date 
of  the  award  rent  was  due  to  the  lessor,  who  had  a 
Tight  of  re-entry  in  default  of  payment.    At  the  date 
of  payment  into  court  the  railway  company  had  not 
oompleted  the  purchase  of  the  lessor's  interest.    After 
the  purchase  the  lessor  gave  notice  to  the  railway 
oompany  of  his  daim  to  rent  out  of  the  fund  in  court 
olflimed.      He  received  notice  of  the  preeentation  of 
the  petition  from  the  railway  company  and  appeared 
at  the  heaiiog,  though  not  served  with,  nor  msde  a 
respondent  to,  the  petition,  and  his  claim  was  settled 
hy  the  petitioners. 

Held,  that  the  right  of  re-entry  was  an  incumbrance 
on  the  leasehold  interest  and  on  the  fund  in  court,  and 
that,  notice  having  been  given  to  the  railway  oompany 
'hj  the  lessor,  he  was  rightly  before  the  court,  and  the 
company  must  pay  bis  costs. — In  re  London,  Chatham, 
and  Dover  RaUway  Co.,  oii.d.  ohi.,  j. — 57  L.  T.  673. 

6.  Payment  out  of  court — Pstition-^Landi  Clauses 
Consolidation  Ad,  1845,  fs.  69,  70,  SO-^Ord.  55,  r.  3. 
— An  applioation  that  part  of  the  compeosation  for 
land  taken  under  a  Waterworks  Act  may  be  paid  to  a 
truatee  may  be  made  by  petition.— 7n  re  Hargreave*t 
Trusts,  CH.D.  KAY,  J.— 58  L.  T.  367, 

See  also  Asbitbation,  5  ;  Light,  3 ;  Solxoitob,  8  ; 
Stamp,  1^ 

[iABOENY.— See  O&ixinal  Law,  4,  6. 

;«EASB. — See  Bamk&uptct,  29, 39 ;  Exboutob,3;  Land- 
jAiVLD  anoTbitamt,  3 — 10;  Lakds  Olausb^  Gonsolida- 
Tioir  Act,  2,  5 ;  Light,  1,  2 :  Mobtgaob,  1,  12 ; 
QUBS2I8LAKD,  Law  cv,  2 ;  SoLiciTOB,  10,  17 ;  SPBOiriO 
PsaFOBMANCB,  2,  3;  Tbustsb,  1;  Vbndob  and  Pob- 
CH  A8BR,  5--7 ;  Watbb,  3  ;  Will,  9,  33,  46. 

«EaACY  DUTY.— See  Will. 

•BOmiiAOT.'^See  SstotpiXi,  5;  BtioilfOCi  12,  18; 
ai^9Affo  iKD  Wlf>»  9ft 


LIBEL:  — 

1.  Falsehood  ^OuiUy  knowledge -^Convidion  for 
pMieation  only, — On  an  Indictment  for  publishing  a 
libel  knowing  it  to  be  false  tbe  defendant  may  be 
oonvieted  of  pnblisbiag  only.— fiooier  ▼•  Beg.,  a  b.i>. — 
21  Q.  B.  D.  284;  57  L.  J.  M.  0.  85. 

2.  Patent^In/ringement-^Trade  liheil^Boasonahle 
and  probahle  eause^Damages.-^The  defendants  sent 
to  their  oostomers  a  dronlar,  in  which  they  stated 
that  they  were  nnable  to  sapply  a  particolar  kind  of 
electric  bell,  invented  by  the  plaintifl,  because  it  had 
been  " proved  to  be  an  infringement"  of  another 
patented  bell.  No  action  had  then  been  brought 
against  the  plaintiff  for  infringement  of  the  patent. 
Such  an  action  was  afterwads  commenced,  but  was 
abandoned* 

Held,  that  the  plaintiff  was  entitled  to  damages. — 
Crampton  ▼.  Sufste,  cs.d.  xbk.,  j — 58  L.  T.  516. 

3.  Privilege-'Fair  erUidsm — Quedion  for  jury, — 
In  actions  for  libel  conveyed  in  tbe  public  criticism  of 
literary  work,  the  only  questions  for  the  Jury  are. 
What  is  the  meaning  of  the  words  used,  and  does 
such  meaning  come  within  the  limits  of  fair  criticism  P 
Imputations  on  the  private  character  of  the  author  or 
an  account  of  the  work  so  false  as  to  amount  to  an 
actual  misdescription  of  it  are  outside  the  limits  of 
''fair  eritidsm."  The  expression  of  the  opiaion  of 
the  critic,  not  the  opinion  itself,  is  the  criterion  of 
*<  fair  criticism." 

Per  Lord  Esher,  ILB.— If  it  could  be  shown  that 
the  critic  had  written  the  words  complained  of,  not 
for  the  purpose  of  criticism,  but  with  a  malicious 
intent  to  injure  the  author,  that  might  make  a  state* 
ment  libellous  which,  if  written  without  such  intent, 
would  not  be  beyond  the  limits  of  '*  fair  criticism." 

No  question  of  privilege  arises  in  reference  to  pabltc 
criticism  in  acoordance  with  the  Judgments  in  Oamp" 
heU  V.  8pottieuH)ods,  11  W.  B.  569. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 
-^Merimde  v.  Carson,  ca.  231^20  Q.  B.  D.  275 ;  58 
L.  T.  331. 

4.  Pahlication — Husband  and  wife — Servant — 
Testimonial — />ama^ef .— The  disclosure  of  a  libel  by 
a  husband  to  a  wife  is  not  a  publication  of  it. 

A  servant  has  the  property  in  a  testimonial  given  to 
him  by  a  former  employer,  as  distiognlshed  from  a 
letter  testifying  to  his  character  sent  by  a  former 
employer  to  a  new  employer  ;  and  if  the  testimonial  is 
damaged  by  the  new  employer  tbe  servant  may 
recover  substantial  damages.— FTeJi/iAoft  v.  Morgan, 
Q.B.D.  697—20  Q.  B.  D.  635;  57  L.  J.  Q.  B.  241 ;  59 
L.  T.  28. 

See  also  Bavxbuptot,  9 ;  Disootbbt,  9 ;  Injunotioic , 
7 ;  Fbaotiob,  30. 

UOENSBD  HOUSE:— 

1.  Eiceise  Heenee^^Plaee  of  puUie  entertainment — 
Mandamus-^5  <t  6  Will,  4,  e.  39,  «.  l-^Licsnsing  Ad, 
1872  (35  <fe  36  Fid.  e.  94),  s$.  3,  72,  74.— The  pro- 
prietor of  a  place  of  public  entertainment  li  not 
entitled  to  an  excise  licence  unless  he  has  previously 
obtained  a  Justices'  licence  for  the  sale  of  intoxicating 
liquors. 

The  statute  5  ft  6  Will.  4,  c.  39,  s.  7,  has  been 
impliedly  repealed  as  to  places  of  public  entertain- 
ment by  the  Licensing  Act,  1872.-^/2e^.  v.  Inland 
jBewmue  ComnUssiMers,  u.b.d.  696 ;  57  L.  J.  M.  0.  92. 

2.  For/eiture^Trans/er^Diseretion  of  fusttees-^ 
Wine  and  Beerhouse  Ad,  1869  (32  ASZVioLe.  27), 
ss.  8,  Id-'-Lieensing  Act,  1872,  s.  15.— Where  the 
holder  of  a  licence  bad  been  convicted  ef  en  offence 
under  section  15  of  tbe  Licensing  Act,  1872,  the 
Justices  refQsed  the  application  of  a  new  tenant  for  • 
rei&ewal)  and  ef  tBe  labdlord  for  •  trmisferi 
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Heldy  that  the  jnstioes  were  entitled  to  do  ao»  as  the 
Hoenoe  had  become  locfeited,  and  that  aeotioa  19  of 
the  Wine  and  Beethonae  Aot,  1869,  did  not  apply. — 
Seg.  ▼.  JuiUees  of  West  Biding,  q.b.d.  855—21 
Q.  B.  D.  258 ;  67  L.  J.  M.  0. 108. 

3.  Permitting  gaming^^Lieeming  Ad,  1872,  <•  17. 
— An  innkeeper  kept  a  skittle-alley  on  his  premises. 
He  pnt  op  a  general  notioe  that  no  gaming  was  per- 
mitted In  tho  alley,  and  he  placed  0.  in  charge  ol  the 
alley,  with  express  directions  not  to  allow  gaming. 
Two  men  were  found  by  constables  playing  cards  for 
money  in  the  alley  In  the  presence  of  O.  and  to  his 
knowledge. 

Held,  that  the  innkeeper  was  rightly  con? icted  of 
''suffering  gaming  to  be  carried  on  npon  his  pre- 
mises "  under  section  17  of  the  Licensing  Aot,  1872. 
— JBond  ▼.  EwM,  a.B.D.  767—21  Q.  B.  I).  249. 

4.  Henewah-'Diicrdion  of  /tisf^cea— 9  Oeo,  4,  e.  61, 
s.  1 — Licenting  Ad,  1872,  s.  ^^-^LieenBing  Ad,  1874 
(37  A  38  Vid,  e.  49),  s.  26.— The  justices  at  the 
annual  seneral  licensing  sessions  haTe  the  same  sbso- 
Inte  judicial  discretion  to  grant  or  to  refuse  applica- 
tions for  the  renewal  of  licences  as  they  haTC  in 
respect  of  granting  or  refusing  applications  for  new 
licences  for  the  purposes  spedfled  in  the  Licensing 
Acts.  The  prOTisions  In  section  42  of  the  Lioenslng 
Act,  1872,  and  in  section  26  of  the  Lioenslng  Act, 
1874,  only  modify  the  procedure  in  cases  of  applica- 
tions for  renewal,  and  do  not  limit  in  any  way  the 
judicial  discretiou  intrusted  to  the  justices  by  section 
1  of  9  Oeo.  4,  c.  6i.-*i9Aarp  t.  Wakefield,  q.b.i>.  634 
—21  a  B.  D.  66  ;  58  L.  T.  494. 

5.  Bmewdl^Dieerdi<m  of  judieee^Beer  lieenee — 
Wine  Ztcenee— Disofflton  of  funieee^Wine  and 
Beerhouse  Ad,  1869,  u.  7, 19.— The  holder  of  a  beer 
licence  existing  on  Hay  1,  1869,  is  not  thereby 
entitled  to  apply  for  a  wine  lieenoa  on  the  renewal  of 
his  bees  licence  under  seetion  19  ol  the  Wine  and 
Beerhouse  Aot,  1869,  and  the  justices  are  entitled  to 
refuse  at  their  discretion  any  anpllcation  for  a  licence 
other  than  for  the  licence  originally  existing  at  that 
date.— J?ejr.  ▼.  King,  c.a«  600—20  Q.  B.  D.  430 ;  57 
L.  J.  M.  0.  20. 

6.  Benewal^OVedion  hy  Jndiees^JSvidsMs  not  on 
oath^Ltcmeing  Ad,  1872,  s.  42,  auh^oedioni  2,  8.— 
It  is  not  competent  for  justioea  to  refuse  to  grant  the 
renewal  of  a  licence  on  account  of  an  objeetlon 
originated  by  themsel? es,  unlesc  tiiey  have  first  given 
notioe  of  ot^eetion  and  taken  efidence  in  aceordaace 
with  the  provisions  oontained  in  section  42,  snb- 
seotiona  2,  d,  of  the  Licensing  Act,  1872.— G^oseoyne  ▼. 
Bieley,  q.b.d.  60$. 

7.  Benewal^SiX'day  lieenes-^Lieeniing  Ad,  1872, 
s.  49.-— Although  the  condition  under  seetion  .49  of 
the  Licensing  Act,  1872,  requiring  licensed  premises 
to  be  closed  during  the  whole  of  Sunday  can  only  be 
inserted  in  a  licence  if  the  applicant  himself  applies 
for  its  insertion,  yet,  when  it  is  once  inserted,  the 
licence  becomee  a  six-days'  lioenoe,  and  can  only  be 
renewed  as  such.— iSe^.  ▼•  Judices  of  Ofcewkime, 
Q.B.D.  629—21  Q.  B.  D.  85. 

8.  Sale  of  liguor— JDiZtif^on  of  heer — Cudomi  and 
Inland  Bevenue  Ad,  1885  (48  A  49  Vid.  c.  51),  s.  8. 

-  — A.  had  in  his  cellar  a  cask  of  strong  beer  and  also  a 
caek  of  much  weaker  beer.  He  drew  oft  a  certain 
quantity  of  the  stronger  beer  and  filled  the  cask  again 
with  some  of  the  •wSeket  beer,  thereby  reducing  the 
spedfio  gravity  of  the  cask  of  stronger  beer  from  10 
to  8. 

Held,  that  A.  was  liable  to  con? iction  for  diluting 
the  stronger  beer,  under  section  8,  sub-section  2,  of 
the  Cuftoips  and  Inland  Bevenue  Act,  1885.— (7ro/^« 


▼.  Taylor.  q.b.i>,  47—19  Q.  B.  D.  254;  56  L.  J.  X. 
0.  137;  67L.  T.  210. 


9.  Sale  of  liqmr-^Foreign  urine-*' SHIiii''sfo 
••-4  <ft  5  Will  4,  c  77,  a.  11— TFitie Lianm  Ai,m 
(23  dfc  U  Vid.  c.  27),  ss.  3,  19,  21.— The  itipaiot 
was  licensed  to  sell  sweets  and  made  wiaei,  HjA 
foreign  wines.  An  Inland  Bevenue  ofBcec  veitte 
his  shop,  asked  for  a  bottle  of  the  best  8]ieR7,al 
bought  a  bottle  labelled  '<  Best  Pale  Sheiry,  BdtfriL" 

field,  that  the  respondent  had  been  sifl^  o(  U 
offtence  of  selling  foreign  wine  by  retial  wttM  i 
proper  licence.— i7ieAar3i  ▼•  ^anA«,  a>B.o.— SSIfcl 
634. 


10.  Sale  of  liquor -^  Permming 
Lieendng  Ad,  1872,  M.  IS,  62.— A  hoUst  ef  sImbm 
may  be  couTloted  for  selling  liquor  to  a  dnukss  nB. 
cTen  if  it  was  ordered  and  paid  for  by  a  penen  vho 
was  sober.— iScalcAord  ▼.  Johnson,  q.b.]>.— 57  L  J. 
M.  0.  41. 

11.  Sale  of  UquoT'-ProhtbUed  houn-'GuaU  < 
hdger^Lteensing  Ad,  1874,  w.  9, 10.— It  Hvdu 
offence  against  section  9  of  the  lioensisg  Act,  V^ 
for  a  publican  to  allow  iutoxicatlDg  lioacts  oidmlkf 
a  lodger  to  bo  consumed  by  hondflae  gaesti  d% 
lodger  after  the  hour  for  dosing.- Fine  v.  Ana, 
Q.B.D.  473—20  Q.  B.  D.  221 ;  57  L.  J.  tf.  a  S8; » 
L.  T.  620. 

See  also  Landlobd  and  Txnaitt,  4 ;  Moxtcao%  1. 


LTBK.— See  Bill  ov  Salv,  17  %  Bond;  OoxPAvr,?,!? 
Fabtnusbip,  8  ;  SxmsxiNT,  90 ;  Bsippnre,  If,  tti 
34 ;  SoiioiTOB,  4. 

LIFEIKSURAKOE:- 

1.  (7ia<omf  Annuiiy  and  BenevoUd  IW- 
lunaeu  ofiuheeribsr^lfominiee^Admimm^fi^  Gu* 
3,  c.  Imiii.,  e.  9.— A  sabscribor  to  tbs  Oothisii 
Annuity  and  BeneTolent  Fand*  eatabUsbad  udtf  M 
Geo.  S!,o.lzxiiL,isnotgiTen»by  theAotoKtbik^- 
Utions  made  thereunder,  any  interest  In  ths  iaiflnic* 
fund  as  his  estate  or  property,  but  onlf  s  poffw  d 
disposition  oTer  it  in  certidn  piatioular  waji. 

North,  J.,  held  that,  under  the  rsgolttim  • 
«  nominee  "  must  be  a  person  who  Is  to  tsks  s  bw 
ficial  interest  in  the  fund,  and  that  there  osuotbii 
nomination  of  a  person  who  is  to  taka  ai  tnilaila 
others. 

The  Court  of  Appeal,  under  the  dreoniliBMi* 
the  case,  abstained  from  giving  any  dsddoacatt^ 
point,  but  expressed  an  opinion  uiat  a  nookff' 
need  not  state  that  the  "  nominee  '*  Is  to  tab  k*- 
fioially,  and  that  the  object  of  the  regnlatioBi  mI0> 
to  was  merely  to  give  the  directors  of  the  Imdji^ 
ation  in  exercising  their  discretion  as  to  ddtf^ 
as  to  the  purposes  for  which  a  nominatioBf**^ 
and  as  to  the  parties  who  were  to  reorire  tti«*1* 
At  the  trial  of  the  action  the  defendaafi  o^ 
made  an  admission  that  an  order  made  bj^^ 
of  Session  of  Scotland  nominating  the  contorff  • 
lunatic    subscriber    on   behalf    of    the  tasiv " 
•'  nominee,"  had  the  same  effect  «8  If  If  had  fei«* 
nomination  made  by  the  aubeoriber  blmaitt  f^ 
sane.  .      . 

Held,  that  the  question  of  the  judOt^  * 
the  Scotch  court  to  make  sneh  an  w**,^ 
question  of  fact,  proof  of  which,  like  proof  rfj*"J 
facts,  might  be  dispensed  with  by  the  •^■>*i* ![ 
counsel.-  Urquhart  ▼.  ButterfUld,  ca.  376-37 0.» 
357 ;  57  L.  J.  Ch.  521 ;  57  L.  T.  780. 

2.  Deposit-— Life  inaurawecompany-^sfiifii^ 
cf  court— Peftfton,— A  petition  under  the  Wjf 
surance  Companies  Acts  for  payment  eat  ol  C0<" 
a  company  of  a  statutory  .deposit  aaat  ata»^ 
Boftrd  of  Trade  rules,  which  prorides  fbr  tte  pij^ 
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ont  of  ooart  of  the  depostt-money  u  looii  af  the 
oourti  8  Mtiafled  that  the  life  aeaiiranoe  taxA  of  the 
oomptDy,  in  reapeot  of  whloh  the  depoeit  waf  made, 
amonnti  to  £40,000. — In  re  Le  Phmix.  oh.d.  ohi.,  j. 
—58  L.  T.  512. 

Bee  alio  ADxiinnnuLTiov,  1 ;  Mobtoaob,  13 ;  Stamp, 
2. 

LIGHT  :- 

1.  Implied  grant -^  LeaiB  —  Dirogatitm — Convey- 
andng  Aet,  1881  (44  A  45  Viot.  e.  41),  e.  6,  sub- 
tecHm  2.--A1  September,  1882,  the  corporation  of  a 
town  demiied  to  the  plaintiff,  in  parsnanoe  of  a 
preTiooi  building  agreement,  a  piece  of  land  with  the 
home  newly  built  thereon,  "  together  with  the  righti, 
members,  and  appurtenancea  to  the  aatd  premiiea 
belonging,"  but  no  ezpreaa  mention  waa  made  of 
"lighte.*'  The  plaintiff'a  house  faced  a  new  street 
made  by  the  corporation,  which  atreet  the  corporation 
agreed  should  be  twenty  feet  in  width.  At  the  date 
of  the  plaintifTa  lease  there  was  a  low  building  on  a 
piece  of  land  on  the  side  of  this  new  street  facing  the 
plaintiffs  premises,  and  in  1886  the  corporation 
demised  for  bnllding  purposes  this  piece  of  land  to 
the  defendant,  who  built  a  high  hotel  thereon.  The 
tract  of  land  on  which  both  the  plainUfl'a  fud  the 
defendant's  honaea  were  built  had  been  acquired  by 
the  corporation  under  an  improyement  acheme  for 
building  purposes,  and  this  fact  was  known  to  the 
plaintiff  when  he  entered  into  hia  agreement  with  the 
corporation.  The  plaintiff  claimed  a  mandatory  in- 
junction to  reatrain  interference  with  the  light  which, 
but  for  the  defendant'a  building,  would  hate  had 
acceae  to  the  plalntilPa  house. 

Held,  that  there   waa   no   ezpreas  grant  of  the 
light  by  the  corporation  to  the  plaintiff,  and  that  it 
was  not  implied  under  section  6,  snb-aection  2,  of  the 
OonTeyaiidng  Act,  1881 ;  that  any  implied  obliga- 
tion on  the  part  of  the  corporatlou  waa  to  be  mea- 
atared  by  the  ciroumatanoea  which  ezialed  at  the 
tioM  when  the  agreement  waa  entered  into  between 
the  plaintiff  and  the  corporation  ;  that  there  waa  no 
impliBd  obligation  on  the  corporation  not  to  let  the 
land  fronting  the  new  atreet  and  oppoaite  to  the 
plaintiff'e  premises  for  the  erection  of    a  building 
higher  than  that  which  mdated  thereon  at  the  time ; 
and  that  the  action  should  be  diamiaaed. 

The  maxim  that  a  *'  grantor  ahall  not  derogate  from 
bis  own  grant"  conaidered. 

Bighy  t.  BenntU,  31  W.  B.  222,  21  Oh.  D.  559, 
•pproTcd. 

Wheeldon  t.  Burrowa,  28  W,  B.  196,  12  Ck.  D.  81, 
dlatinguished. 

Decision  of  Kekewich,  J.,  affirmed.— -Btrm^n^^m, 
jyudley^  and  Dieirid  Banking  Oo,  t.  Roii^  ca.  914^ 
57  L..  J.  Oh.  601. 

2.  Leau— Reiervatum^  PreBcription  Ad  (2  «6  3 
Will*  4,  c  71),  «.  3.— A  leaae  for  999  yeara  of  a  plot 
of  bailding  land,  with  a  honae  which  the  leasee  bad 
erected  on  the  land  in  pursuance  of  a  building  agree- 
menty  contained  a  demise  of  the  house  and  land, 
'*  and  all  rights  and  appurtenances,  legal,  used,  or 
reputed,  to  the  said  plot,  except  rights,  if  any, 
reatrioting  the  free  use  of  any  adjoining  land,  or  the 
conwersion  or  appropriation  at  any  time  hereafter  of 
Bueh  land  for  building  or  other  purposes,  obetruotifc 
or  otberwise." 

Held,  that  the  reservation  in  the  lease  was  not  an 
agreement  within  the  proviso  contained  in  section  3  of 
-tlie  Freecription  Act,  and  did  not  prevent  the  lessee 
from  acquiring  a  right  to  light  under  the  Act. — 
Afitchell  V.  Gantrill,  ca.  229—37  Ob.  D.  56;  57 
Tj.  J.  Ch.  72 ;  58  L.  T.  29. 

3*  Ohatruction — CompuUory  powera — Oomptnaa- 
tion — Injunction — Landa  Olauaea  Oonaolidation  Aet, 


1845  (8  <ft  9  VieL  c  18),  a.  68— ifelropo^aafi  fl«rw( 
Improvem^nta  Ad,  1877  (40  A  41  Vid.  c.  eoonanr.),  ee. 
2,  4  7,  25,  S3 — Mdropditan  Sired  Improvemeata 
Ad,  1882  (45  d:  46  Vid.  c  eenvii.),  aa.  1— 3.--By 
the  Metropolitan  Street  Improvements  Act,  1877, 
which  iiftorporated  the  Lanaa  Olausee  Oonaolidation 
Act,  1845,  the  Metropolitan  Board  of  Works  were 
authorised  to  acquire  land  for  the  purpose,  amongst 
other  things,  of  widening  Gray's-inu-road,  and  to 
purchase  easements  for  that  purpose.  The  board 
were  also  empowered,  by  aection  83  of  the  Act,  to  let 
or  cell  certain  portiona  of  land  for  the  purpose  of 
bidldlng  labourera*  dwellings  for  the  accommodation 
of  labourers  diaplaoed  by  the  improvements,  the  erec« 
tion  of  which  dwellings  waa  imperatively  required  by 
the  aection.  By  an  Amendment  Act  in  1882  the 
board  were  required  to  erect  a  certain  number  of 
labourers'  dwellinga  on  certain  portiona  of  land, 
without  being  ezpreasly  empowered  to  let  or  aell  for 
that  pnrpcee,  and  section  88  of  the  principal  Aet  was 
repealed.  The  board  sold  a  building  lease  of  portions 
of  the  land  for  the  pvrpoae  of  the  erection  of  the 
required  labonrera*  dwellings,  and  the  tenanta  of  the 
board,  in  erecting  the  dwellings,  obatrueted  the 
ancient  lighta  of  adjacent  owners. 

Held,  that  the  remedy  of  tbo  adjacent  ownera  waa 
eompenaation  under  the  68th  aection  of  the  Landa 
Olauaea  Act,  1845,  and  that  they  were  not  entitled  to 
an  injunction.— -IFijrram  V.  i^j/er,  oh.d.  iron.,  7.  100 
^86  Ob.  B.  87 ;  56  L.  J.  Ob.  1098;  57  L.  T.  256. 

Bee  also  Lands  Olaosbs  OoNSOLiDATioir  Act,  2. 

LIMITATIONS,  STATUTE  of  t^ 

1.  Acknowledgment  —  Payment  of  iniereet  -~ 
Tenancy  far  2t/e— 21  Joe,  1,  c.  16—3  A  4  WiU.  4,  e. 
104,  4.  6 — ilfercan(t7e  Law  Amendment  Act,  1856 
(19  A  20  Vid.  c  97),  a.  14.— The  law  as  to  the  effect 
of  payment  of  interest  on  a  simple  contract  debt 
of  a  testator  by  the  tenant  for  life  of  the  real  eatate 
atands  on  the  same  footing  as  the  law  as  to  payment  of 
interest  on  a  specialty  debt. 

Tbe  principle  in  Boddam  v.  Morley,  6  W.  R.  610, 1 
Dc  Q.  J.  4  8. 1,  discussed. 

Payments  made  by  a  tenant  for  life  under  a  will  of 
real  estate  are  sufficient  admission  of  the  liability  of 
the  real  estate,  and  sufficient  evidence  to  keep  alive 
a  simple  condact  debt  of  the  teatator.— i7o(/»ni0sAeeKl 
▼•  Wehater,  oe.d.  cki.,  j.  660—37  Ob.  D.  651 ;  57 
L.  J.  Uh.  400 ;  58  L.  T.  758. 

2.  Adwerae  poeaeaaion'^Tenaney  in  commoit— fie- 
eeipt  of  rent^lnfani-^3  A  4  WiH.  4,  c.  27,  a.  11.— 
A  huaband  and  wife  were  entitled,  aa  tenants  in 
common,  to  gavelkind  land.  The  wife  died  in  May, 
1870,  leaving  two  sons,  8.  and  J.  At  the  time  of  his 
mother^a  death  J.  waa  an  infant.  He  attained  the 
age  of  twenty-one  in  1877,  and  died  in  May,  1884. 
On  the  mother's  death  her  moiety  deaoended  to  her 
two  Bona  aa  her  co-heira,  according  to  the  enatom  of 
gavelkind,  anbject  to  the  right  of  the  father  to  a 
moiety  of  the  rente  ao  long  as  he  remained  a  widower. 
On  the  death  of  the  mother  the  father  entered  into 
receipt  of  the  whole  of  the  rents  of  her  moiety 
without  accounting  to  his  sons  or  making  any 
acknowledgment  in  writing  of  their  title  for  more 
than  twelve  years.  In  February,  1884,  the  father 
married  again.    He  died  in  Kovember,  1884. 

Held,  that,  as  to  the  one-eighth  of  tbe  property  to 
which  J.  became  entitled  in  posseasion  on  the  death  of 
his  mother,  the  father  must  be  presumed  to  have 
entered  into  receipt  of  the  rents  as  bailiff  for  his 
infant  son,  and  that,  consequently,  the  title  of  J.  was 
not  barred  by  3  ft  4  Wm.  4,  c.  27,  s.  13 ;  but  that, 
as  to  S.'s  own  one-eighth,  the  same  presumption  did 
not  arise,  and  that,  as  there  was  no  evidence  that  the 
father  had  received  the  rents  as  agent  for  8.,  or  had, 
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before  the  ezpiratioa  of  tweWe  years,  aokaowledged 
bis  title  in  writing  or  aoooaoted  to  him  for  the  rente. 
8,'e  title  to  that  one-eighth  was  barred  bj  the  atatate. 
^HMe  ▼•  Wade,  oh.d.  nob.,  j.  445—36  Oh.  D.  553  ; 
57L.  J.  Ob.  1«4:  58L.T.  9. 

5.  Breach  of  iruei-^Deaih  of  sole  iruetee  iniedate 
— Action  hy  htir-at'Jauh^Ord,  19,  r.  15.— The  heir- 
at-law  of  a  sole  trnstee  who  died  intestate  cannot  »et 
np  the  Statute  of  LimitaUoni  in  an  «otion  bj  a  ceitui 
que  truei  to  make  the  tmetee'i  estate  liable  for  a 
breaoh  of  trust. — Qillard  ? .  Latorenton^  oh,d.  btl,  j. 
—57  L.  T.  364. 

4.  Company '-'Sharei-^  Forged  irane/er  ^^  Joint 
truiteee — iSMoppe?.— One  of  two  executors  and  trustees 
of  a  will  sold  out  certain  railway  stock*  which  stood 
in  their  Joint  names  as  executors,  by  means  of  deeds 
of  transfer  to  which  he  forged  the  name  of  his  co- 
executor  and  trustee,  who  suaI  the  railway  company 
to  compel  them  to  replace  the  stock. 

Held,  (I)  that  the  didm  was  not  barred  by  reason 
of  more  than  six  years  having  elapsed  since  the  date 
of  the  transfers,  as  time  began  to  run,  not  from  that 
date,  but  from  the  refusal  of  the  company,  when  the 
forgery  was  made  known  to  them,  to  treat  the  plain- 
tiff as  shareholder ;  (S)  that  stock  registered  in  the 
names  of  two  executors  could  not  be  transferred  by 
one  of  them,  and  such  a  transfer  was  not  good  as  to  one 
moiety  of  the  stock ;  (3)  that  the  fact  that  one  of  the 
two  Joint  owners  of  the  stock  was  estopped  from 
denying  the  validity  of  the  forged  transfers  did  not 
prefcnt  the  other  from  maintaining  the  action. — 
Barton  ▼.  North  Staffordehire  Bailway  Oo ,  oh.d. 
XAT,  J.  754—88  Oh.  D.  458 ;  58  L.  T.  549. 

6.  Bfortgage^Foreeloiure'^Revertionary  intereet^ 
Seal  Property  UmiktUm  Act,  1874  (37  db  88  fiet.  e. 
57),  M.  1,  2. — ^The  mortgagee  of  a  reTersionary  in- 
terest in  land  may  bring  an  action  for  foreclosure  at 
any  time  within  twelve  years  from  the  date  at  which 
the  reverrion  falls  into  possession.— i7tt^7Z  t.  Wilkin* 
scm,  €H.D.  Nox.,  J.  633—38  Ob.  D.  480. 

See  also  Lunaot,  3  ;  Mortoaob,  5. 

LIQUIDATED  DAMAGES.— See  Imjumotion,  1. 

LIQUIDATOB.  —  See    Bankrupiot,    17;     Ooxpant, 
24,  25. 

LOOAL  aOVERNMEirr  :— 

1.  Arbitration-^Aufard-^Appointment  ofumpire-^ 
Puhlie  HeaUh  Act,  1876  (38  A  39  Viet.  e.  55),  s.  180 
— (M.  62,  r.  15.— The  Public  Health  Act,  1875,  s. 
180,  requires  the  arbitrator  appointed  by  the  local 
authority  to  be  under  their  common  seal  and  the 
arbitrator  appointed  by  the  other  party  to  be  under 
his  hand.  The  other  party  to  an  arbitration  under  the 
statute  having  appointed  an  arbitrator,  but  not  under 
his  hand. 

Held,  that  the  appointment  of  the  arbitrators,  and 
the  appointment  of  an  umpire  made  by  them,  and  the 
award  of  the  umpire,  were  invalid,  and  neither  the 
submission  nor  the  award  could  be  made  a  rule  of 
court.— (7/^or(2  v.  Bury  Town  Council,  q.b.d.  468— 
57  L.  J.  Q.  B.  181 ;  58  L.  T.  522. 

2.  Bye-law — Dweiling-houee — Drainage'^  PuUic 
BeaUh  Act,  1875,  as.  28,  25,  157, 182,  183.— A  bye- 
law  made  by  an  urban  sanitary  authority  and  ordering 
that  no  new  house  shall  be  occupied  till  the  house 
drainage  is  complete,  and  such  house  has  been,  after 
examination,  cwtifted  to  be,  in  the  opinion  of  the 
local  boa^  or  its  duly  authorised  ofQoer,  fit  for  human 
habitation,  is  valid  within  the  Publio  Health  Act, 
l^l^.^Bonell  1,  Bwindon  Local  Board,  q.bd.— 58 
L.  T.  782. 

8.  By€'-laUh^DwMing^houU^Opinipaa»^*ih€  L. 
Imprbvemsnt  OoftmiAiioften  fiiAde  4   byc<14w  that 


every  person  erecting  a  new  boflding  to  bemediii 
dwelling-house  should  proride  in  the  resi  n  cpn 
space  exclusively  belonging  thereto,  to  the  otntat 
leaiit  of  150  square  feet,  free  from  any  crecfaitoie 
the  ground,  and  cause  the  distance  acnes  ndkopn 
space  between  every  such  buildtaig  and  the  «||Hito 
property  at  the  rear  to  be  10ft.  at  lesst,  sod  Ka* 
building  be  25f f.  in  height  should  cause  soeh  dtai 
•cross  to  be  at  least  20tt    P.  ereoted  a  bmldisgtote 
used  as  a  dwelling-house,  25ff.  in  height;  tkcnni 
in  the  rear  an  open  space  exdnsively  bel<ngiBg  themo 
to  the  extent  of  700  square  feet;  the diitsooe lem 
such  open  space  between  the  building  and  thetand- 
ary  of  the  opposite  property  at  the  rear,  isdodiDgtki 
street  which  divided  the  building  from  the  opposU 
property,  was  52(t. ;  and  the  land  exdosifdj  bdsBi* 
ing  to  the  building  was  bounded  in  the  mr  ^  i 
publio  street,  the  distance  across   the  opss  ipw 
between  the  building   and  the  public  atiset  bdig 
8ft. 

Held,  that  as  P.  had  not  caused  the  dlstsaee  mm    , 
the  open  space  between  his  building  and  the  opporik 
property  to  be  at  least  20ft.,  he  had  committed  sbatk 
of  the  bye-law. — Jonu  v.  Parry,  q.b j>.— 57  L  Itft 

4.  Bye*2ato— Ultri   vires— iS^rssf    mwio-S  k  t 
WiU.  4,  e.  76,  a.  90.— A  bye-law  made  by  tin  ton     , 
council  of  a  borough  and  providing  that  etery  poM 
who  in  any  street  sounds  any  musical  or  Doiiyioitn- 
ment,  or  sings,  recite*,  or  preaches  without  s  viitta 
licence  from  the  mayor,  shall  forfeit  a  sua  not  kii    , 
than  one  shilling  and  not  more  than  tventj  ilifllii|i 
is  unreasonable  and  vUrd  virti.^^Munro  v.  Ifstet, 
a.B.D.— 57  L.  T.  366. 

5.  Contract  ^Intereit'^  Penalty  ^  PMe  HM 
Act,  1875,  a.  193.— By  certain  contraeto  snteNd  toto 
by  a  looal  authority  for  the  purposes  of  the  FnWie 
Health  Act,  1875,  it  was  provided  that  the  ooatnotBii 
should  pay  to  the  surveyor  of  the  local  sutboiitjior 
taking  out  bills  of  quantities  a  peroentsge  npos  tbe  ^ 
amount  which  he  should  certify  to  be  doe  bam  the 
looal  authority  to  the  contractor.  ' 

Held,  that  the  surveyor  was  concerned  or  iit««t^ 
in  the  contracts  within  the  meaning  of  ssetioa  U3> 
the  Publio  Health  Act,  1875,  and  wss  lisUa  ts  i 
penalty  in  respect  of  each. 

Decision  of  Mathew,  J.  (36  W.  B.  553,  SOQ.&I^- 
196),  affirmed.— FFA«e/ey  v.  Barky,  ca.  8IHI 
Q.  B.  D.  154. 

6.  Improvement  rate -^Several  JUknji''^^ 
Improvement  Clautee  Ad,  1847  (10  <*  11  FidcJft 
a.  167.— A  several  fishery  is  rateable  to  sa  in^ 
ment  rate  under  a  local  Act  incorporating  tfcift* 
Improvement  Olauses  Act,  1847.— J^etfJa^tair.JP'' 
a.B.D.  (Ir.)— 22  L.  B.  Ir.  78. 

7.  Sale  of  dieeaaed  meat—8ervant-h»^ 
Act,  1875,  a.  116,  117.— A.  was  under-bdf  to  B^ 
it  being  his  duty  to  obey  the  directions  li  the  ben 
bailiir.  Two  diseased  cows  belonging  to  i^  ^ 
killed.  A.  was  not  present  when  they  wsntaU^^ 
the  head  bailiff  told  him  to  eendtheearcaieitoPof^ 
month,  and  go  there  himself.  A.  did  io»  wi^' 
telegram  to  a  butcher  at  Portsmouth,  vitbtb**"'' 
<'  make  the  best  of  it."  The  buteber  <i«<^'' 
aooept  the  meat,  which  was  seised  at  tits  nW 
station. 

Held,  that  A.  cocld  not  be  convicted  for  iM 
meat  unfit  for  food.— i^ewton  v.  Menhcm,  ftJ-^" 
58  L.  T.  231. 

8.  Sewers'-^ Expmi€$'^ApporUonment'''Aii^j 
oumere^Puhlic  HeaUh  Ad,  1875,  •$.  13, 15, 18,  i« 
207.— A  piece  of  land  having  been  laid  oat  lor  b»^ 
ing  purposes,  a  system  of  sewerage  was  laid  dowa.^ 
local  boafd  Ut  the  distriet  was  Mbscqwutl/  Kfe^ 


IMUf  Rapoffter.  OoU  6,  l$8a.l 
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And,  rixteen  yean  after  its  formation,  an  alteration  in 
the  Mwerage  BjtUm  having  beoome  neoeesary,  the 
board  sought  to  charge  the  frontagers  with  the  ex- 
pense of  snch  alterntion  under  seotion  150  of  the 
Poblio  Health  Act,  1875. 

Held  (affirming  the  decision  of  the  Queen's  Ben  oh 
IMvision,  35  W.  R.  578,  18  Q.  B.  D.  577),  that  the 
powers  given  bj  section  150  could  onlj  bo  exercised 
t>n€e  lor  all  within  a  reasonable  time  after  the  vesting 
of  the  sewer  in  the  local  board,  and  that  the  altera- 
tion hsd  been  made  under  seotion  18,  and  was  charge- 
able, under  section  207,  on  the  general  rates,  and  not 
t>n  the  frontagers.^- ffo2mes  v.  Twickmham  Local 
Boards  BoneUa  v.  Tmek^nham  Local  Board,  o.a.  50 — 
20  Q.  B.  D.  68 ;  57  L.  J.  M.  a  1 ;  58  L.  T.  299. 

9.  Sewers  -—  Expenses  —  Apportionmeni  —  DisWiet 
^ewoeragt  board— Pahlie  ffealth  Act,  1875,  ss.  230, 
'ZS3,  284.— A  provisional  order  of  the  Local  Govern- 
ment Board,  confirmed  by  a  local  Act,  piovided  that 
the  expenses  incurred  bj  a  district  Joint  board  were  to 
be  defrayed  out  of  a  common  fund  contributed  br  the 
•eomponent  districts,  as  provided  by  seotion  283  of  the 
Public  Health  Act,  1875 ;  and  that  certain  districts 
«bonld  contribute  as  if  they  were  required  to  meet 
* '  special  expenses  "  within  the  meaning  of  the  Public 
Health  Act,  1875. 

Held,  that  the  board  was  bound  to  apportion  the 
suaonnt  of  the  expenses  among  the  different  districts 
in  proportion  to  the  rateable  value  of  the  properties 
in  those  districts,  to  be  ascertained  according  to  the 
valuation  list. — Darenth  Valley  Sewerage  Board  v. 
Dart/ord  Guardians^  q,b.i>.  43—19  Q.  B.  D.  270 ;  56 
Jj.  J.  Q.  B.  615 ;  57  L.  T.  233. 

10.  Blred^New Ored'-OompU/tUm^Newhuilding 
— Consent  f\f  local  authority — Local  GovemmefU  Act, 
1875,  s.  150.— A  Local  Improvement  Act  enacted  that 
it  abould  not  be  lawful  for  any  person,  except  with 
the  consent  of  the  corporation,  to  erect  any  new 
buildings  abutting  on  any  new  street  unleis  the 
5:oTporation  should  have  approved  of  the  level  and 
avidlable  width  of  such  new  street,  nor  until  the 
carriage  way  and  footway  should  bo  formed  to  such 
level  and  of  such  width,  and  constructed  and  sewered 
to  the  satisfaction  of  the  corporation  in  accordance 
with  section  150  of  the  Public  Health  Act,  1875.  The 
appellants  gave  notice  to  the  corporation  of  their  in- 
tention to  lay  out  a  new  street,  the  plans  for  the 
•construction  of  which  were  approved  by  the  corpora- 
Tioii.  They  then  gave  notice  that  they  intended  to 
<ereot  four  new  houses  in  the  street,  the  plans  of  which 
were  approved.  The  appellants  erectiBd  the  houses 
abutting  upon  part  of  the  new  street  which  had  been 
flowered  and  paved  to  the  satisfaction  of  the  corpora- 
tion ;  but  the  whole  of  the  street  had  not  been  con- 
Atruoted  to  their  satisfaction. 

Held,  that,  as  the  appellants  had  given  notice  to  lay 
out  the  whole  of  a  new  street,  the  corporation,  under 
the  local  Act,  were  entitled  to  withhold  their  consent 
to  the  erection  of  any  building  abutting  on  the  street 
unless  th6  whole  of  the  street  was  constructed  and 
to  their  satisfaction. —  Woodhill  v.  Mayor,  Ac,  of 
Sunderland,  q.b.d.— 57  L.  T.  308. 

11.  Strttt^Paving,  dhc, — Epenses — Apportionment 
SaU  of  land—PuUio  Health  Act,  1875,  ss.  150,  257. 
— ^The  frontage  owner  liikble  under  section^  150  and 
257  of  the  Fablio  Health  Act,  1875,  for  the  expenses 
of  wotk  done  under  section  160  by  the  local  authority 
is  the  frontage  owner  at  the  time  when  the  work  is 
completed. — In  re  Bettestfforth  and  Richer,  oh.d.  kob., 
J.  544—37  Ch.  D.  535  ;  57  L.  J.  Gb.  749. 

12.  **Sireet*''-PMicHeaUhAd,  1875, ss.  4,  150. 
^— The  definition  of  "street"  given  by  seotion  4  of 
the  Public  Health  Aot,  1875^  must   b)   read  into 


seotion  150  according  to  the  method  of  construc- 
tion laid  down  in  Mayor  of  Portsmouth  v.  Smith,  13 
a  B.  D.  184,  32  W.  R.  Dig.  123. 

DeclMon  of  the  Queen's  Bench  Divison  (36  W.  R. 
138)afarmed. — Joweti  v.  Idle  Local  Board,  o.a.  530. 

See  also  Bankbuptot,  30 ;  Highway,  3—6  ;  Jirs- 
TioB  or  THB  Pbaob,  8. 

LOOKS  KING'S  AOT.— See  Adxinistration,  10. 

LORD   CAMPBELL'S   AOT.— See  Damiom,  8;   Hus- 
band AMD  WiFB,  1 ;  Pbaoticb,  24. 

LUNAOT  :— 

1.  Oommitte-^Deaiho/  joint  committee—Dividends 
— Fund  in  cour f— PaymenI  to  survivor. — At  the  date  of 
the  death  of  one  of  two  Joint  committees  of  a  lunatio 
the  dividends  on  a  fund  in  Oonsols  representing  the 
purchase-money  of  land  of  the  lunatio  acquired  by 
the  Metropolitan  Board  of  Worlcs  under  compulsory 
powers  was  payable  to  the  Joint  committees.  The 
surviving  committee  applied  to  be  appointed  sole 
committee,  and  that  the  dividends  might  be  paid  to 
him  alone.  The  master  in  lunacy  appointed  him  sole 
committtse,  but  declined  to  make  any  order  as  to  the 
dividends.  The  committee  then  served  the  Metropoli- 
tan  Board  of  Works  with  a  petition  for  payment  to 
him  of  past  and  future  dividends. 

The  court  ordered  the  past  and  future  dividends  to 
be  carried  to  the  credit  of  the  lunacy  and  to  be  paid 
to  the  petitioner,  and  ordered  the  Metropolitan  Board 
of  Works  to  pay  the  costs  of  the  petition. — In  re 
Ryder,  luk.— 37  Ob.  D.  595  ;  57  L.  J.  Oh.  459 ;  58 
L.  T.  783. 

2.  PartUion  adion^^Sale — Ko^commOtee  appointed 
—  Conveyance  of  lunati€?s  interest  -~  Trustee  Act, 
1850  (13  A  14  Viet,  c  60),  ss.  3,  20  —  Truitee 
Extension  Act,  1852  (15  df  16  Vid.  e.  65),  s.  1.^ 
In  a  partition  action  in  the  Lancaster  Palatine 
Oourt  an  order  was  made  for  the  sale  of  leasehold 
estste.  It  was  afterwards  found  that  one  of  the 
beneficiaries  had  been  found  a  lunatic  by  inquisition, 
but  that  no  committee  had  been  appointed,  and  the 
court  made  an  order  declaring  the  other  beneficiaries 
to  be  seised  of  the  property  upon  a  trust  within  the 
Trustee  Acts,  and  appointing  another  party  to  the 
action  to  convey  the  property  for  their  estates. 

Held,  that  the  court  had  Jurisdiction  on  a  petition 
in  lunacy  to  appoint  a  person  to  convey  the  lunatic's 
interest.— /n  re  Waison^  luk.— 58  L.  T.  509. 

3.  Pauper  lunatic^ Maintenance^StcUute  of  Limi^ 
tations — 21  Jao.  1,  c.  IB^^Lunatic  Asylums  Act, 
1853  (16  A  17  Vict.  e.  97),  s.  104.— Only  six  years' 
arrears  of  money  paid  for  the  past  maintenance  of  a 
pauper  lunatio,  who  has  subsequently  become  entitled 
to  property,  are  recoverable  by  guardians  of  the  poor 
under  seotion  104  of  the  Lunatic  Asylums  Act,  1853. 
— Eggleton  v.  NewUgin,  oh.d.  oil,  j.  69—36  Oh.  D. 
477 ;  56  L.  J.  Oh.  907 ;  57  L.  T.  390. 

4.  Sale^Mortgage — Poieer  of  sulc'^Vesling  order 
—Lunacy  Regulation  Act,  1853  (16  A  17  Fict,  c.  10), 
ss,  116,  IZ^— Trustee  Act,  1850,  s.  3.— Where  a  mort- 
gagee  becomes  lunatio  it  is  doubtful  whether  the  oourt 
has  Jurisdiction,  under  section  136  of  the  Lunacy 
Regulation  Act,  1853,  by  one  order  to  authorise  the 
committee  to  sell  and  also  to  convey  the  mortgaged 
estate. 

The  usual  praotioe,  which  is  to  direct  the  property 
to  be  sold,  and  then  by  a  subsequent  order  to  vest  it 
in  the  purchaser  under  section  3  of  the  Trustee  Act, 
1850,  should  be  adhered  to. — In  re  Barwood,  Lvir.  27 
—35  Oh.  D.  470  ;  56  L.  J.  Oh.  974 ;  56  L.  T.  502. 

See  also  Adkinistration,  1,  2;   Falss  IxPBisoir- 
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XBMT,  2 ;  JuBzaDionoK,  9 — 11 ;  Lzn  ImuBAKOB,  1 ; 
Poor  Law,  1,  2,  4;  FaAonoB,  18;  P&obatb  Duty; 
Trubtbb,  If  4.  ^' 

HAINTENANGQB.'-See  Adxinistbation,  2;  Bitobob, 
13,  14 ;  HuBBAiri)  and  Witb,  9 ;  ImfANT,  7,  8 ;  Juru- 
DiOTioK,  9 ;  JufiTicB  07  THB  Pjbacb,  12 ;  Lunacy,  3  ; 
PooB  Law,  4  ;  Solioitob,  2. 

MALICIOUS  RROSEOUnON:— 

B(a$ondble  and  probdbU  eauae^^Burden  of  proof, ^^ 
In  an  aotion  for  a  malicious  prosoontfon  the  defendant 
ia  entitled  to  judgment  in  the  absence  of  evidence 
which  would,  if  beliered,  relieve  the  plaintiff  from 
the  burden  of  proving  abeenca  of  reasonable  and 
probable  teme.^DaiMee^  v.  Smytht  o.f.i>.  (Ir.)— 20 
L.  B.  If.  826. 

MALTA,  LAW  of:— 

LtgiUmation — i7iiris(2fc<»on.— The  law  of  Malta  as 
to  legitimation  is  to  be  found  in  the  Code  Rohan  and 
in  Maltese  precedents,  and,  when  these  provisions  fail, 
in  the  civil  law. 

The  Third  Hall  of  theOivil  Court  has  jurisdiction  to 
make  a  decree  legitimating  a  person  born  ex  nefario 
corltit  and  conferring  on  him  the  charaoter  and  rights 
of  a  legitimate  child,  including  the  power  to  take  imder 
a  limitation  to  legitinuite  and  natural  children,  in  the 
absence  of  a  plain  contrary  intention.— O'era  v. 
Oiantar,  p.a— 12  App.  557;  56  L.  J.  P.  0. 93. 

MANDAMUS:^ 

1.  Company — Contrad^^Regiiirafion—  Ineujfkieni 
iiamp-^Regietrar  of  JoinU  Stock  Companies— ^  if enia- 
Uve  remedy-'Companiee  Ad,  1867  (30  A  31  Viet,  e. 
131),  s.  25— iSfamp  Ad,  1870  (33  &  34  Vid.  e.  97),  b». 
18,  19.— The  Registrar  of  Joint-Stock  Companies 
refused  to  file  a  contract  imder  section  25  of  the 
Companies  Act,  1867,  on  the  ground  that  the  Stamp 
Act,  1870,  had  not  been  complied  with. 

Held,  that,  whether  or  not  the  Begiatrar  of  Joint- 
Stock  Companies  was  an  officer  to  whom  a  writ  of 
mandamui  might  be  sent,  the  appropriate  remedy  for 
the  partj  aggrieved  by  such  refusal  was  the  procedure 
provided  by  sections  1 8  and  19  of  the  Stamp  Act,  1870, 
and  a  writ  of  mandamui  ought  not  to  be  granted. — 
Reg,  V.  Registrar  of  Joini^Stoeh  Chmpanies,  q.b.d. 
695—21  Q.  B.  D.  131 ;  57  L.  J.  Q.  B.  433 ;  59 
L.  T.  67. 

2.  RHum-^  Pleading -^JuaUee  of  the  jMoce.- A 
return  to  a  mandamus  to  maglstratea  can  be  pleaded 
to  when  the  reply  traverses  the  allegation  that  the 
Justices  have  "  heard  and  determined.**—/^,  v.  King, 
CA.  600—20  Q.  B.  D.  430 ;  57  L.  J.  M.  C.  20;  58 
Ik  T.  606. 

See  also  Sioolb8ia6txoai.  Law,  5  ;  Elbotion  Law,  4 ; 
Imooxb  Tax,  5 ;  Injckotiok,  3 ;  Juctiob  op  thb  Pbaob, 

17  ;   LlOEMSBD  HOUSB,  1. 

MARINE  INSURANCE  :— 

1.  Concealment  —  Knowledge  of  agent  —  Under- 

.  writers  instructed  their  agents  to  re-insure  an  overdue 
ship.  During  negotiations  the  agents  received 
material  information,  which  they  did  not  make  known 
to  the  underwriters,  who  re*insured  the  ship  through 
these  sgente  for  £800.  The  underwriters  afterwards 
re-insured  the  ship  further  for  £700  through  different 
agents.    Neither  the  uadexwrlters  nor  the  last-named 

(  agents  had  the  information  which  the  first-named 
agents  had.    The  ship  was  lost. 

Held,  that  the  knowledge  of  the  first  agents  was  not 
the  knowledge  of  the  underwriters  so  as  to  affect  the 
•econd  re-insurance,  and  that  the  underwriters  were 

I  entitled  to  recover  upon  it. 

Decision    of    the  Court  of    Appesl    (reported   17 

'    Q.  B.  D.  558,  34  W.  R.  Dig.  116}  reversed.— i^^acft- 


hum  V.  Vigors,  h.l.  449-- 12  App.  618;  57  L  i.  aiL 
114;  67L.T.  726. 

2.  Ooneecdment — Knowledge  of  agenir-The  jUk* 
tiffs,  being  the  insurers  of  an  overdue  vessel,  iatnM 
B.  ft  Co.,  brokers  at  Glasgow,  to  effect  a  re-innnos. 
B.  ft  Co.  telegraphed  to  T.  ft  Co.,  bfokeis  ia  LbMoi, 
to  effect  such  re-insuranoe  at  a  premiaoi  o(  ilbu 
guineas.      Before  any  answer  from  T.  &  Go.  inM, 
M.,  one  of  the  partners  in  the  firm  of  B.  A  Qb!| 
obtained  Information  of  a  fact  material  to  the  lii. 
On  the  arrival  of  an  answer  from  T.  ft  Oo.,  «akiii(fai 
advanoe  of  premium,  R.  ft  Co.  informed  the  pUiatifi 
thereof,  but  did  not  disclo»e  to  the  plaintifCi  the  iolor* 
mation  obtained  by  M.    The  plaintiffs repKsd  tbsb  flu 
premium  might  be  raised  to  twenty  guineas.    R.  4  Ok 
then  tdegfaphed  in  the  plainttfTs  nasM  to  T.  a  Oor 
that  they  might  pay  twenty  guineas.     T.  ft  Go.  tile- 
graphed  in  reply  direct  to  the  plaintiffs  that  tiMn  vm 
no  chance  under  twenty-five  guineas.     The  plsistfli 
then  telegraphed  to  T.  ft  Co.  that  th^  migbt  p^ 
twenty-five  guineas.    T.  ft  Co.,  through  the  sgv^ 
of  another  firm  of  brokers,  effected  a  pdliej  sf  B" 
ineuranoe  with  the  defendant. 

Held,  that  as  the  policy  was  the  rssnlt  of  ons  «tis 
negotiation,  oondueted  op  to  a  certain  paint  thmgh 
the  agency  of  R.  ft  Co.,  though  afterwards  eaiiiiia 
by  the  principals  themaelfes  without  f vvther  iatam- 
llon  on  the  part  of  B.  ft  Co.,  the  non-eoiamaitiwfta 
of  M.'e  knowledge  vitiated  the  policy. 

BlaMum  v.  Vigors,  86  W.  R.  449,  12  App.  531, 
distinguished.— .Btodb&iim  v.  Haslam,  u.B.n.  855-Sl 
Q.  B.  D.  144 ;  57  L.  J.  Q.  B.  479. 

3.  Muttuil  assodaiion — Forfeiture^ContrihuUnt^ 
Sd'off.'^Bj  the  mlea  of  a  marine  insuranos  aiiodi- 
tion  the  members  insured  eaoh  other's  sUpi  fmi 
noon  of  the  20th  of  February,  or  from  the  dito  oi 
entry  of  a  vessel,  until  noon  of  the  20th  of  Febxstiy 
in  the  succeeding  year  ;  and  the  managsra  vere 
empowered  to  levy  contributions  of  one- fourth  e(  tka 
estimated  annual  premium  quarterly  in  eaeh  jeu  to 
form  a  fund  for  payment  of  claiois ;  if  sny  msaber 
should  ref  ase  to  pay  his  contributions,  bit  ship  ihooli 
oeaae  to  be  insured,  and  he  ahould  forfeit  sll  daiw 
in  respect  of  any  loss.  On  the  5th  of  April,  1881,  skw 
incurred  in  the  year  1880  upon  a  ahip  belonging  to  the 
plaintiff^  and  insured  in  the  association,  wu  fixtd  bj 
an  average  adjuster  at  £180.  A  call  of  £41 10i.n 
the  plaintiff  waa,  by  mutual  oonsent,  set  off  sgaiatf 
the  loss.  On  the  13th  of  Msy,  1881,  the  ssioctttioB 
paid  the  plaintiff  £100  on  further  aocouut  o(  the  loa- 
On  the  23rd  of  June  a  call  was  made  on  the  plsiitf 
of  £52  ids.  8d.,  and  on  the  6th  of  July  anothct  ail 
of  £31  4s«  The  plaintiff  having  tandered  the  btlsM 
the  asaootation  refused  to  acoept  it,  and  dorisf  ^ 
pendency  of  an  aotion  to  recover  the  foil  aiaosit' 
the  two  calls  one  of  the  plaintiff'a  ships  wsi  ^ 

Held,  that  the  plaintiff  had  not  forfeited  bii<i^ 
In  respect  of  the  loss.— W^itfiama  v.  British  li'^ 
Marine  AseoeiaUon,  a.B.D.— 57  L.  T.  27. 

4  Partial  hss-^  Repair -^RestoraUon.'^  I  ^} 
insured  under  a  time  policy,  had,  above  ths  ^ 
dec&i  a  saloon  deck  for  paaeeogers.  Dnriag  thetias 
covered  by  the  policy  the  saloon  deck  was  desfiroiej 
by  fire.  At  the  time  of  the  fire  the  ship  waa  sogigw 
in  carrying  cargo,  being  uselesn  for  passengen.  Aft^ 
the  expiration  of  the  policy  the  ship  wss  ^'^^^ 
into  a.  cargo  ship,  and  the  saloon  deck  was  not  roa- 
stated.  The  cost  of  converting  the  ship  was  lesi  ^ 
the  cost  of  the  reinstatement  of  the  ssloon  desk  woaU 
have  been.  The  ship,  alter  the  alteration,  *••  J* 
valuable  for  aala  or  use  as  balbre  the  m0^«"VJ^ 
owneia  aued  the  umderwiiters  to  iceover  the  cost  oi 
reinatating  the  saloon  deck. 
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Hdd,  that  the  shipowners  were  not  entitled  to 
reoofer  the  ooet  of  reinstateaient,  but  only  the  ooet  of 
converting  the  ship.— .0Htfo2  Bieam  Navigation  Oo.  ▼. 
Indemniiy  Midmd  MariM  Inturanee  Ckk,  ^ba.*-57 
I*.  T.  101.  .     . 

6.  PeHts  of  the  aea — Injury  to  machinery. — By  a 
policy  of  marine  insurance  on  a  steamship  and 
machinery,  inclading  donkey-engine,  boilers,  pumps, 
and  all  connections,  the  perils  insured  against  were 
the  usual  perils — namely,  of  the  seas,  men-of-war, 
fire,  &c.— and  all  other  perils,  losses,  and  misfortunes 
that  had  or  should  come  to  the  hurt,  detriment,  or 
damage  of  the  subject-matter  of  the  insurance.  For 
the  purposes  of  the  voyage  it  was  necessary  to  pump 
water  into  the  main  boilers  by  means  of  the  donkey- 
engine  and  pump  in  the  usual  way ;  but,  owing  to  a 
^eck-Tal?e  being  stopped,  the  idr-ohamber  in  the 
pump  became  filled  with  water,  and  split. 

Held,  that  the  damsge^  whether  caused  by  negli- 
gence or  not,  was  not  covered  1^  the  words  "  perils 
of  the  seas,"  or  by  the  general  words. 

Decision  of  the  Oourt  of  Appeal  (reported  Si  W.  B. 
£74,  17  Q.  B.  b.  195)  reversed. 

Wtti  India  and  Panama  Tdegraph  Oo,  v.  Some 
<ind  Colonial  Marine  Insurance  Oo.,  29  W.  B.  92,  6 
Q.  B.  D.  51,  disapproved.— T^mst  and  Mereey 
Marine  Ineuranoe  Oo.  v.  RamiUon,  k.l.  3S7 — 18  App. 
484;  56  L.  J.  Q«  B.  626 ;  57  L.  T.  795. 

6.  Total  loti^Ahandonment — Salvage-^Sdle  of 
thip  and  cargo* — To  constitute  a  total  loes  it  is  not 
necessary  that  a  ship  should  be  actually  destroyed ; 
but  there  is  a  constructive  total  loss  if  the  owner  has 
loet  his  right  of  property  and  possession  by  a  sale 
under  the  decree  of  a  oourt  of  competent  Jurisdiction 
in  consequence  of  a  peril  insured  sgainst. 

A  ship  was  deserted  by  the  master  and  crew,  after 
they  had  brought  it  into  a  sinking  condition.  It  was 
efterwards  towed  into  port  by  salvors  and  was  sold, 
-as  well  as  che  cargo,  under  the  decree  of  a  oourt  of 
admiralty,  for  less  than  the  cost  of  the  salvage  services. 

Bold,  that  the  sale  constituted  a  total  loss  of  the 
flhip  and  cargo.— CoMman  v.  Weti;  Cbnman  v. 
Britieh  American  Aeeurance  Co.,  p.c. — 13  App.  160; 
57  li.  J.  P.  0.  17;  58  L.  T.  122. 

7.  P^arraniy^^General  average^Partieular  aver^ 
€i^e.— 'Under  a  policy  of  insurance  covering  all  losses 
not  recoverable  under  a  policy  of  insurance  containing 
the  clause  "  warranted  free  from  average  under  three 
per  cent.,  unless  general,  or  the  ship  is  stranded, 
Bunk,  or  burnt,"  the  insured  are  entitled  to  recover 
if  the  particular  average  loss  is  less  than  three  per 
cent.,  id  though  if  added  to  the  general  average  loss  it 
would  be  more  than  three  per  cent.,  if  the  ship  be  not 
etranded,  sunk,  or  burnt. — Price  j.  Al  Ships  SmctU 
Damage  Insurance  Co.,  q.b.d. — 57  L.  J.  Q.  B.  459. 

See  also  iNTirMonoK,  8 ;  PaAonon,  20. 

MARKET:— 

Disturbance  — *  Franchise  —  Fair  — *  Injunction.^' 
Under  a  grant  of  holding  markets  and  fairs  in  or  at  a 
sown  the  limits  of  the  franchise  include  all  the  town. 

If  there  is  a  franchise  right  to  hold  markets  or  fairs 
and  take  tolls  in  respect  thereof,  and  an  authorised 
■nnrket  or  fair  is  held  within  a  reasonable  distance  of 
the  prescribed  place,  and  within  the  limit  of  the 
l^rant,  on  the  day  prescribed  by  the  grant,  a  dis- 
turbance of  the  right  will  be  implied ;  if  the  acts  are 
done  outside  the  prescribed  limits  and  on  other  days 
than  those  prescribed  by  the  grant,  actual  disturbance 
ttod  injury  to  the  right  must  be  held. 

Every  person  wlio  takes  part  in,  or  knowingly  takes 
acL vantage  of,  an  illegal  combination  to  disturb  a 
franchise  is  guilty  of  combination. 


The  right  to  set  up  a  market  or  fair  is  a  prerogative 
right,  and  cannot  be. a  public  right.— 2l#srgii2s.o/ 
Ihumehire  v.  O^Brim,  ▼.c.  (Ir.)— 19  L,  B.  Ir.  380. 

ICASTEB  and  SBBYANT:— 

1.  Bmphyera^  LialUiiy  Aet,  1880  (48  AUVicLe. 
42),  s.  1,  eub'SSoHon  1 ;  «.  2,  eub-eeetion  l^Nsgli^' 
genee"'*'  Defeet  of  machinery  J*  ^The  mere  fact  that  a 
machine  is  dangerous  to  the  workmen  using  it  doea 
not  ooastitate  a  '*  delect  im  the  condition  of  the 
machine'*  within  the  meaning  of  section  1«  «ib« 
section  1,  of  the  Employers'  Liability  Aot»  1880. 

The  plaintiff  was  employed  at  a  carding  machine 
at  the  defendants'  mUL  In  the  machine  was  a  vertical 
wheel  which  revolved  upon  a  bed-plate,  and  in  the 
vertical  surface  of  the  wheel  there  were  large  holes. 
It  was  the  plaintiffs  duty  to  place  a  leather  band  over 
the  wheel  while  in  motion.  Upon  the  occasion  in 
question^  while  engaged  in  putting  tiie  band  on  the 
wheel,  the  i^abitiffs  thumb  was  caught  in  one  of  the 
boles  and  was  cut  oil.  There  waa  evidenoe  that 
the  holes  were  dangerous  and  of  no  use  except  to 
lessen  the  weight  of  the  wheel,  and  the  defendants 
had  carding  machines  both  with  solid  and  open  wheels. 
The  machine  had  been  In  use  for  many  years  without 
any  accident  happening,  and  no  complaint  had  been 
made. 

Held  (Lord  Esher,  M.B.,  dissenting),  that  there  was 
no  evidenoe  of  any  "  defect  in  the  condition  of  the 
machine"  for  which  the  defendants  were  liable 
within  section  1,  sub-section  1,  and  section  2,  sub- 
section If  of  the  Employers'  liability  Act.  1880^-* 
WtOsh  V.  WhiteUy,  0.4.  S79, 

1.  Employer^  LiahaOy  Act,  1880,  e,  1,  suU 
eedions  2,  8;  s.  S^HregligenM-^FeOow^eervant^ 
foreman.— The  pUdntlff  was  employed  bj  the  de- 
fendant as  one  of  a  gang  of  labourers,  of  whom  B. 
was  the  fdreman,  in  stowing  bales  of  wool  in  tiie  hold 
of  a  ship.  B.  was  himself  a  labourer,  but  stood  at 
the  top  of  the  hatchway  to  signal  to  the  men  below 
when  a  bale  was  about  to  be  lowered.  The  plainttiZ 
was  injured  by  a  bale  being  lowered,  as  he  alleged, 
without  warning  from  B. 

Held,  that  there  was  no  evidenoe  that  the  injury 
resulted  from  the  negligenoe  of  any  person  having 
**  any  superintendence  intrusted  to  him  whilst  in  the 
exercise  of  such  superintendence,'^  or  from  *'the 
negligence  of  any  person  to  whose  orders  the  plaintiil 
was  bound  to  conform  while  conforming  to  the  said 
orders"  within  the  meaning  of  section  1,  sub- 
sections 2  and  8,  of  the  Employers*  Liability  Ao^  1880. 

Judgment  of  the  Queen's  Bench  Division  (reported 
36  W.  B.  335,  19  Q.  B.  D.  585)  affirmed.— JTe^^rci  v. 
Booke^  O.A.  875. 

3.  Shnployers'  LiaUliiy  Ad,  1880,  ssi  1,  ^^Negli" 
gence — Horse — Knowledge  of  workman, — ^The  plaintiff 
was  employed  as  a  driver  by  the  defendant,  who  was 
a  wharfinger.  The  foreman  of  the  defendant's  stables 
told  the  plaintiff  to  drive  a  horse  which  was  so  vicious 
as  to  be  unfit  to  be  driven  by  anybody.  The  plaintiff 
objected  to  driving  the  horse,  but  was  ordered  to  do 
so.  While  driving  in  the  performance  of  his  duty,  and 
guilty  of  no  negligence  in  driving,  he  was  injured 
by  a  kick  from  the  horse. 

Held,  (1)  that  the  plaintiif  was  a  workman  within 
section  8  of  the  Employers'  LUbility  Aot,  1880 ;  (2) 
that  the  horse  was  "plant"  used  in  the  defendant's 
business,  and  that  vice  in  the  horse  was  a  '*  defect  in 
the  condition  of  the  plant"  within  section  1;  (3) 
(Lope^  L.J.,  dissenting),  that  there  was  evidence  of 
negligenoe  on  the  part  of  the  defendant's  foreman, 
and  that  it  was  not  conclusively  shown  that  the  risk 
waa  voluntarily  incurred  by  the  plaintiff. 

Thomas  v.  Quartermaine,  35  W.  B.  555, 18  Q.  B.  D. 
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685,  dfotiDgnubcd.— JarmoiitA  ▼•  Franet^  a.B.D,  281 
—80  Q.  B.  D.  447 ;  57  L.  J.  Q.  B.  7. 

4.  Employtrt'  LiahUUy  Ad,  1880,  a.  l^Notice  of 
ocWbn— flgrifoe— jgWrfanca. — A  aotiee  of  action  ander 
-the  Employen'  LUbUity  Aot»  1880,  omitted  the  ad- 

-  dreas  of  the  person  injured,  and  alao  the  oanae  of 
injury,  and  ga?e  the  date  of  the  accident  inoorreotly. 
The  county  court  judge  wai  of  opinion  that  tbe 
defendants  were  not  prejudiced  by  any  defect  or  in- 
<*  aoonnu^  in  the  notice,  and  that  there  had  been  no  in- 
tention to  mislead. 

Held,  that  the  notice  was  valid. 

It  was  proTed  that  the  notice  waa  potted,  though 
not  in  a  registered  letter,  to  the  defendante  on  the  day 
before  tbe  day  on  wfaich  the  six  weeks  from  the  acci- 
dent elapsed,  and  a  reply  was  receiTod  from  the 
defendants'  solicitors  a  few  days  afterwards. 

Held,  that  there  was  eridence  on  which  the  county 
court  judge  might  find  that  the  notice  was  reoeiTed 
within  the  six  weeks. — Previdi  y.  Oatii,  q.b.d.  670. 

5.  Neglxgenot^^Coniributory  negligence — Statutory 
duiy — Employer$*  Liability  Act,  1880,  «•  1,  sub" 
section  l-^Coal  Minee  Jlegulation  Act,  1872  (35  <Ss  36 
Vict.  c.  76),  «.  52.— Tbe  plaintiff's  husband  bad  been 
employed  in  the  defendant's  coal  mine,  where  it  was 
the  custom  that  the  banksman,  though  required  to  be 
constantly  in  attendance  at  the  mine  wbile  men  were 
ascending  or  descending  under  section  52  of  the  Ck>al 
Hines  Begulation  Act,  1872,  should  not  be  present 
during  tbe  night.  The  plaintiff's  husband  was  killed 
while  ascending  at  night,  in  consequence  of  an  acoi* 
dent  caused  by  the  absence  of  the  banksman. 

Held,  in  an  action  under  the  Employers'  Liability 
Act,  1880,  that  tbe  maxim  Volenti  wmfit  injuria  did 
not  apply,  as  the  injury  was  caused  by  the  breach  of 
a  stetntory  duty. — Baddetey  t.  Earl  OranviUe,  a.B.n. 
63—19  a  B.  D.  423  ;  56  L.  J.  a  B.  501 ;  57  L.  T. 
268. 

6.  Negligence — JlfacA^nery.— A.  died  from  the  result 
'    of  injuries  while  cerving  as  an  cificer  on  board  of  the 

defendante'  steamship.  A  derrick  was  being  hoisted 
1.  from  the  deck  to  the  mast,  for  the  purpose  of  dis- 
charging cargo,  by  a  rope  which  worked  through  an 
I  iron  bolt  fixed  in  a  trestle  tree.  The  bolt  broke,  and 
A.  was  crushed  by  the  derrick.  The  greater  part  of 
the  rope  was  covered  up,  and  could  not  be  examined 
without  being  drawn  out  of  the  trestle  tree.  The 
bolt  was  in  a  defectlfc  condition,  and  there  was  no 
skilled  person  on  the  vessel  to  examine  the  machinery. 
None  of  the  defendante'  serrante  knew  the  condition 
of  the  bolt.  When  the  accident  happened  tbe  derrick 
was  being  used  in  the  usual  manner. 

Held,  in  an  action  by  A.'s  widow  under  Lord  Gamp- 
bell's  Act,  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendante. — Agnew  v.  ArdnamuU 
Sieamihip  Co,,  bx.i>.  (Lr.)— 22  L.  B.  Ir.  55. 

7.  Wages  —  Mining  •—  Deductions  —  Goal  Mines 
Begulation  Act,  1872,  ss.  17,  18.— Tbe  owners  of  a 
coal  mine  agreed  with  the  persons  employed  in  tbe 
mine  that  the  mineral  contracted  to  be  gotten  should 
be  clean  coal  of  a  certain  sise,  that  coals  sent  from 
the  stalls  and  headings  should  be  paid  for  at  a  certain 
rate,  and  that  no  slack  should  be  paid  for,  but  all 
slack  should  be  deducted.  By  section  17  of  the  Ck>al 
Mines  Begulation  Act,  1872,  where  the  amount  of 
wages  paid  to  miners  depends  on  the  amount  of 
mineral  gotten,  the  miners  sball  be  paid  according  to 
the  weight  of  mineral  gotten,  but  the  owner  may 
agree  with  the  miners  to  deduct  in  respect  of  stones 
or  materials  other  than  mineral  contracted  to  be 
gotten. 

Held  (Fry,  L.J.,  dissenting),  that  the  agreement 
was  within  the  Act,    and  that  the  agreement  for 


deduction  of  alaok,  being  unauthorised  by  tlie  it^ 
was  void  ;  and  that  tbe  minera  wne  entttled  to  be 
,  paid  at  the  agreed  rate  for  all  coal  sent  up  by  tkm. 
Judgment  of  tbe  Qaeen'a  Bench  Diviston  (apatci 
35  W.  B.  857,  19  Q.  B.  D.  857)  sfEbrmed.— Bntmt. 
NHherteal  Colliery  Co^  ca.  405—20  Q.B.D.IK; 
57  L.  J.  Q.  B.  306. 

See  also  Ooxpaxt,  14;   Falsi  Ixpbisohiiir,  V, 
LiBBL,  4 ;  Local  GovBBmoiiT,  7 ;  Sxxrrae,  34. 

MAT  OB'S  COUBT.  —  See  Obbtiorabi;  JoumGniB, 
12—14. 

MEDICAL  ACT:— 

Qualifleaiion  —  Assistant  —  Apathsecariei  Ad  [H 
Geo.  3,  e.  94),  ••.  20,  il-^Medical  Act,  1858  (211  ft 
Vict.  c.  90),  as.  31,  32. — ^A  qualified  medical  piM- 
titioner  cannot  recover  for  the  services  rendendoi 
medicine  given  by  bis  nnqnalifled  and  vnregiatini 
assistant  at  a  branch  esteblishment,  the  quliilid 
praotitionei  not  being  consulted  on  the  oaae  in  qsei- 
tion  by  the  unqualified  man.— -ffotaar<A  v.  Bnvlq, 
xkB.D.  302—19  Q.  B.  D.  308  ;  56  L.  J.  a  B.  543;  K 
L.  T.  743. 

METBOFOUS  MANAGEMENT  ACTS:- 

1.  Building  —  Negligenes  of  contractor  —  Jlttr»- 
politan  Building  Act,  1855  (18  A  19  Vid.  e.  ISS],  a. 
8,  82,  83,  88,  89,  94,  97.— The  provisions  of  tbe 
Metropolitan  Building  Act,  1855,  do  not  exoaoatei 
contractor  from  liability  for  negligence  in  ooDfltradbg 
a  building.— IFAito  v.  Peto,  ch.d.  kat,  j.— 58LT 
710. 

2.  Nuisance  —  Drain  —  Sewer-^MetropoUt  Loed 
Management  Act,  1855  (18  dt  19  Ttcf.  e.  120),  n.  98, 
72,  74,  76,  250.— The  duty  imposed  by  sectioB  11  d 
the  Metropolis  Local  Management  Act,  1S55,  od  i 
district  board  to  keep  the  aewers  which  sis  bj  tbe 
Act  vested  in  them  so  as  not  to  be  a  nnissno^iiiot 
an  absolute  duty,  but  only  a  duty  to  nse  sU  maoi- 
able  care  and  diligence  to  keep  the  sewers  ia  a  pnpa 
condition,  and  the  board  will  not  be  lisUs  f«  i 
nuisance  caused  by  a  drain  which  has,  hj  nun  d 
another  drain  being  connected  with  it,  beeow  > 
•*  sewer  "  if  they  did  not  know  before  actkm  bnsgb; 
and  could  not,  by  the  exercise  of  reasonable  gsr,  biK 
discovered  that  the  drain  waa  a  "  aewer."— IW*"" 
V.  Poplar  District  Board,  cH.n.  koe.,  j,  501— 87Cktt 
372  ;  57  L.  jr.  Ch.  579;  58  L.  T.  720. 

3.  Street^Paving,  Ac^^Expmses-^Apportk^ 
— Adjoining  districts — Metropolis  Local  Ucau^ 
Actf  1855,  «s.  105,  140— ifelropc/is  Local  Ibet 
ment  Act,  1862  (25  A  26  Vict,  c  102).  n.n,1^ 
The  Metropolitan  Board  of  Works  msde  « ^ 
under  eectlon  140  of  the  Metropolis  ^^^^^f^jj^ 
ment  Act,  1855,  and  section  86  of  the  Kg'r 
Local  Management  Act,  1862,  placing  a  »*  *^ 
being  partly  in  the  parish  of  the  plaintiff  ^''^^^ 
paitly  in  the  district  of  the  defendant  heoM*^ 
the  exclusive  management  of  the  plaintift,ii^J'r 
aiding  that  the  expenaea  of  maintenanos  ikM*  ^ 
borne  by  the  two  authorities  equally. 

Held,  that  the  plaintiiEs  were  not  entitlsd  to  r9Cff^ 
from  the  defendante  one-half  of  the  expense!  is^ 
in  paving  the  street  under  aeetion  105  of  the  m^ 
Aot.-'GamberweU  Vestry  v.  Greenioieh  Distrid  A«^ 
a.B.D.  126—19  Q.  B.  D.  502 ;  66  L.  J.  Q.  B.  63£. 

MINING:—  _, 

Canat^Suhjaeent  minerals^Bight  ^_^j^ 
Compsnsaiion.'^A  canal  company's  Act  pw'WrJ^ 
nothing  therein  contained  should  afTeet  tbe  ngK 
landowners  to  the  mines  and  minenJs  witbia  or  osia 
the  land  to  be  used  for  the  canal,  "^  *^  ?3 
owner  or  worker  of  any  coal  or  otber  mine  •«■ 
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irotk  near  or  under  the  oanal,  so  ts,  in  the  opinion  of 
the  company,  to  endanger  or  damage  the  canal,  or,  In 
the  opinion  of  the  owner  or  worker,  to  damage  the 
further  working  of  the  mine,  it  should  be  lawful  lor 
the  oompanj  to  treat  ani  agree  with  the  owner  or 
worker,  and  that,  in  case  of  disagreement,  a  jurj 
should  be  summoned  to  assess  the  amount  whioh  the 
owner  or  worker  ought  to  recei?e  on  being  restrained 
from  working  the  mine,  and  on  payment  of  such 
amount  he  should  be  perpetually  restrained  from  so 
working  within  limits  to  be  specified  by  the  Jury. 
The  defendants  gaTe  notice  to  the  company  of  their 
intention  to  work  coal  whioh  formed  the  support  of 
the  canal,  but  the  defendants  refused  to  pay  com- 
pensation. The  defendants  worked  the  coal  and 
damaged  the  canal. 

Held,  that  the  defendants  had  a  right  to  ha?e  the 
oompensAtion  assessed  by  a  Jury,  but  not  to  work  the 
€oal  to  the  injury  of  the  canal,  and  that  they  were 
responsible  for  the  damage  to  the  oanaL— ^ncosAtre 
and  Yorkahire  Railway  Co,  ▼.  KnowUs,  oa. — 20 
Q.  B.  D.  391 ;  57  L.  J.  Q.  B.  150. 

See  also  Abbitbatiov,  5 ;  Mastbb  jun>  Sb&tant,  5, 
7 ;  QuBBNBLAND,  Law  07, 1,  2  ;  Railway,  5 ;  Watbb,  1. 

mSREPRESENTATION  :— 

1.  Company — Prospectus  —  Diredori'^Damcigea.'^ 
An  action  for  damages  for  deceit  will  lie  against  a 
person  who  makes  an  untrue  statement  as  to  a  fact 
without  any  reasonable  ground  for  belieTing  it  to  be 
true  when  the  statement  is  made  with  a  flew  to  its 
being  acted  upon  by  others* 

The  expression  *'  fraud"  considered  and  explained. 

EdgingUm  ▼.  Fiizmaurice^  33  W.  B.  911,  29  Oh.  D. 
459,  and  WHr  ▼.  Btll,  26  W.  B.  746,  3  Ex.  D.  238, 
oonsidered. 

A  tramway  company,  by  its  special  Act,  was 
anihotised,  with  the  consent  of  the  Board  of  Trade,  to 
use  steam  or  any  other  mechanical  motlTc  power 
instead  of  horse  power.  The  directors  of  the  company 
issned  a  prospectus  which  contained  a  statement  that 
the  company,  by  its  special  Act,  "  has  the  right  to  use 
steam  or  mechanical  moti?e  power  instead  of  horaes." 
The  plaintiff  took  shares  on  the  faith  of  the  statement 
in  the  prospectus.  The  Board  of  Trade  refused  their 
consent  to  the  use  of  steam  power,  and  the  company 
was  wound  up. 

Held  (reversing  the  decision  of  Stirling,  J.),  that 
the  directors  were  liable  to  the  plaintiff  in  damages 
in  an  action  of  deceit,  on  the  ground  that  the  state- 
ment in  the  prospectus  was  made  without  any  reason- 
able ground  for  believing  it  to  be  true. 

Held,  also,  that  the  measure  of  damages  was  the 
difference  between  the  price  which  the  plaintiff  paid 
for  the  shares  and  the  real  Tslue  of  the  shares — as 
distinguished  from  their  market  value — at  the  time  of 
their  allotment  to  the  plaintiff.— PeeA;  ▼•  Derry,  o.a. 
899—37  Ob.  U  541 ;  57  L.  J.  Oh.  347;  59  L.  T.  78. 

S.  Company'^Prospectue — OmUsion  of  contract^" 
Companies  Act,  1867  (30  A  31  Vict.  c.  131),  a.  38.— 
Before  the  issue  of  the  prospectus  of  the  S.  Oo.,  the 
defendant  S.  Terbally  agreed  with  E.  that,  out  of 
i62 1,000  represented  in  the  prospectus  to  be  the  cash 
portion  of  the  purchase- money,  E.  should  receive 
£6jOOO  as  promoter.  This  agreement  did  not  appear 
oo  the  prospectus.  The  plaintiff  stated  that  if  he 
bflUi  known  of  the  agreement  he  would  not  have 
reoommended  the  shares  in  the  company  to  the  plain- 
USb  0.  &  Oo. 

Held,  (1]  that  there  was  such  a  misrepresentation  as 
to  entitle  the  plaintiff  to  relief  ;  (2)  that  the  agree- 
ment|  though  not  in  writing,  was  within  section  38  of 
the  Oompanies  Act,  1867,  and  that  its  non-disolosure 
in  the  prospectus  rendered  euoh  prospectus  fraudu- 


lent ;  (3)  that  the  plaintiff  was  entitled  to  Judgment. 
— Cupel  V.  SMs  Compontion  Co.,  ch.d.  kbk.,  j,  689— 
67  L.  J.  Oh.  713  ;  58  L.  T.  807. 

3.  Partnership^ Bescission  of  coniract-^Indemnity. 
—A.  wss  induced  by  misrepresentations  made  without 
fraud  to  become  a  partner  in  a  business  which  was  in 
fact  insolvent.    The  firm  afterwards  became  bankrupt. 

Held,  that  A.  was  entitled  to  rescission  of  the  con- 
tract and  repayment  of  his  capital. 

Decision  of  the  Oourt  of  Appeal  (reported  35  W.  B. 
597,  34  Oh.  D.  582}  afarmed. 

Queers,  whether  the  other  partners  were  liable  to 
indemnify  A.  against  the  general  liabilities  of  the 
firm.— '^(fa/n  v.  Newhigging,  h.l.— 13  A  pp.  309. 

SeealsoOouPANT,  2;  Sbttlbmbxt,  8  ;  Tbadb-Mabk, 
2  ;  Ybndob  and  Pobchasbb,  8. 

MISTAKE.— See  Will,  63. 

MOBTGAGE  :— 

1.  Accounts-Interest^  Mortgagee  in  possession — 
Lease — Licensed  house-^SaU  of  leer, — A  leasehold 
public- house  was  mortgaged  to  brewers  who  entered 
into  possession,  and,  after  carrying  on  the  business  for 
some  time,  leased  the  public- house  to  tenants,  with 
agreements  binding  the  tenants  to  take  their  beer 
from  them,  under  which  they  derived  a  large  profit 
from  the  sale  of  beer.  They  afterwards  sold  the 
public-house  under  the  power  of  sale  in  the  mortgage. 

Held,  in  an  action  by  the  mortgagor  for  an  account, 
that  the  mortgagees  were  not  entitled  to  interest  on 
the  cost  of  beer  supplied  while  they  were  carrying  on 
the  business ;  that  they  were  not  bound  to  account  for 
the  profits  derived  from  the  sale  of  beer  to  the  tenants 
of  the  public-house;  but  that  they  were  chargeable 
with  the  increased  rent  they  might  have  obtained  if 
the  tenants  had  been  under  no  restrictions  as  to  pur- 
chasing their  beer.—  White  v.  City  of  London  Brewery 

Co.,  OH.D.  NOB.,  J,  881. 

2.  After^acquired  property^  ConsidercUion^^Divi^ 
sihle  contract. — A  mortgagor  assigned  by  way  of 
mortgage  (inter  alia)  property  not  then  in  existence, 
comprising  *' all  moneys  .  .  .  to  which  the  mort- 
gagor .  .  .  may,  during  this  security,  become 
entitled  under  any  settlement,  will,  or  other  document, 
either  in  his  own  right  or  as  next  of  kin  of  •  .  • 
any  •  •  •  person  or  persons,"  and  ''also  all 
•  •  •  personal  property  ...  of,  to,  or  in 
which  the  mortgagor,  .  •  «  during  this  security, 
shall  become  beneficially  possessed,  entitled,  or 
interested  for  any  vested,  contingent,  or  possible  estate 
or  interest."  After  the  execution  of  the  mort- 
gage, but  during  the  continuance  of  the  security, 
Uie  mortgagor  became  entitled  to  a  share  in  a  resid- 
uary estate. 

Held,  that,  with  regard  to  all  property  non-existent 
at  the  date  of  the  mortgage,  the  mortgage  was  to  be 
be  treated  in  equity  as  a  contract  for  valuable  con* 
sideration  received;  that  the  contract  was  divi- 
sible in  its  terms;  that,  with  respect  to  moneys  to 
which  the  mortgagor  might  become  entitled  under  any 
will,  the  contract  would  be  enforced  in  equity ;  and 
that  the  share  in  the  testator's  residuary  estate  to 
which  the  mortgagor  had  become  entitled  was  bound 
by  the  contract  and  was  effectually  charged  in  favour 
of  the  mortgagee. 

Hdroyd  v.  Marshall,  11  W.  B.  171, 10  H.  Lb  Oas. 
191,  and  Bennett  v.  Cooper,  9  Bear.  252,  discussed 
and  followed. 

Belding  v.  Bead,  13  W.  B.  867,  3  H.  &  0.  955,  not 
followed. 

Official  Receiver  v  Tailhy^  35  W.  B.  91, 18  Q.  B.  P 
25,  distinguished. 
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F^r  Cotton  and  Bowen,  L.JJ.— No  dUtiiloftion  can 
be  dfawn  on  the  question  of  "  Taflnenesi  **  between 
contracts  in  marriage  settlements  ai^d  obntracts  in 
other  instmments  relating  to  latare  property. 

Deeieion  of  Kay,  J.  (35  W.  B.  888,  35  Oh.  H.  109), 
affirmed. — Coomoe  ▼.  OarUr^  aA.  293—37  Oh.  I),  348: 
57  L.  T.  823. 

3.  AUomm$ni  cUute^Diairess^Bankrupiey'^Paym 
tnent  to  truOee—BilU  of  Sale  Ad,  1878  (41  &  42  Vid, 
c.  31),  4.  6. — ^An  indenture  of  mortgage  oontained  a 
clause  whereby  the  mortgagor  attorned  and  became 
tenant  from  quarter  to  quarter  to  the  mortgagee  in 
ffespeot  of  the  premises  at  a  yearly  rent,  by  equal 
-quarterly  payments  of  £2,000.  The  consideration  for 
the  mortgage  was  an  advance  of  £20,000,  on  which 
interest  at  £5  per  cent,  per  annum  was  to  be  made 
payable.  By  the  terms  of  the  mortgage  deed  the 
>first  payment  of  the  aboTe  rent  was  to  b*  made  on 
the  first  day  of  the  month  next  after  any  interest 
thereby  secured  should  have  become  in  arrear,  but  all 
money  received  by  the  mortgagee  for  rent  due  under 
the  attornment  was  to  be  accepted  in  the  first  place  in 
or  towards  satisfaction  of  the  interest  then  in  arrear. 
A  bankruptcy  petition  was  subsequentiy  presented 

'  against  the  mortgagor,  upon  which  he  was  adjudi- 
•^  cated  bankrupt,  but  between  such  petition  and  adjudi- 
cation the  mortgagee  distrained  under  the  tenancy 
created  by  the  attornment,  and  realised  the  sum  of 
£1,715.  The  mortgage  was  not  registered  as  a  bill  of 
sale. 

Held  (Lord  Esher,  M.B.,  duhUante),  that  the  attorn- 
ment clause  fell  witiiin  the  first  part  of  section  6  of 
the  Bills  of  Sale  Act,  1878,  and  not  within  the  proviso 
in  that  section,  which  is  limited  to  oases  where  pos- 
session by  the  mortgagee  preoedes  the  demise  ;  that, 
the  mortgage  not  being  registered,  the  distress  was 
unlawful;  and  that  the  trustee  in  bankruptoy  was 
eutitied  to  the  money  realised. 

Decision  of  Oa?e,  J.  (36  W.  B.  639),  affirmed.— JEb 
.^arte  Kennedy,  In  re  WillU,  o.a.  793. 

4.  Coniingeni  iniereei^Fund  in  eourt—flftop  order 
'■^Pdition — Service. — ^Where  a  contingent  interest  in  a 
fund  in  court  has  beep  mortgaged  and  the  mortgagee 
places  a  stop  order  on  the  fund,  but  the  mortgagor 
dies  before  his  interest  vests,  the  persons  ultimately 
entitled  to  the  fund,  upon  applying  for  payment  out, 
need  not  serve  such  mortgagee.— Fer«o»  v.  Cro/i, 
OH.n.  CHI.,  J.  778—58  U  T.  919. 

5.  Equitalle  mortgage  —  Specific  performance-^ 
Covenant — Statute  of  Limitationa — Acknowledgment, 

Xn  1874  a  document  not  under  seal  recited  that  the 

defendant  had  deposited  title  deeds  with  the  plaintifE 
by  way  of  equitable  mortgage  to  secure  £6,000  without 
interest,  and  the  defendant  agreed  to  pay  on  demand 
£6,000,  with  interest,  and  to  execute  a  proper  mort- 
gage. No  interest  was  ever  paid,  and  in  1885  an 
action  was  brought  for  specific  performance  of  the 
agreement,  and  the  court  declared  that  the  plaintiff 
was  entitled  to  a  lien  on  the  deeds,  and  to  have  the 
agreement  specifically  performed,  without  prejudice 
to  the  defendant's  right  to  account  or  the  Stetate  of 
Limitations.  "While  the  action  was  pending  the 
defendant  wrote  letters  to  the  plaintiff  in  which  he 
admitted  a  liabttity  to  account. 

Held  that,  the  defendant's  letters  having  taken  the 
case  out  of  the  Statute  of  Limitations,  the  plaintifE 
•was  entitled  td  have  a  covenant  to  pay  the  principal 
and  interest  inserted  in  the  mortgage  deed.— f*tWA  v. 
SUngaly,  oh.d.  sti.,  j.— 58  L.  T.  481. 

6.  FisGturei^Sul'dtmiae — Trade  /iaiwres.-^ Words 
which  are  snfficient  when  used  in  a  conveyance  in  fee 
to  pass  trade  fixtures  are  also  fiuffioieut  to  pasd  them 
when  used  in  a  demise. 


fiy  a  mortgage  by  sub-demise,  a  con  mill  sodoftei 
leasehold  premises,  together  with  esrtda  fOam 
specifically  mentioned,  and  oonstitutlng  the  lofln 
power  of  the  mill,  were  oonveyed  by  sab-Ms  to 
the  mortgagees,  to  secure  a  sum  due  to  tfaenlffti 
mortgagors.  The  deed  contained  the  folM| 
general  words : — '*  Together  with  all  baildiiigi»  te- 
tures,  rljthto,  lighte,  easements,"  &o. 

Held,  that  the  word  ''fixtures"  ia  the  gaiKii 
words  was  not  restricted  to  fixtures  (jutien  gemv 
with  those  previously  specifically  mentioned,  hot  m 
intended  to  extend  and  enlarge  that  clsss ;  and  ftak 
the  trade  fixtures  in  the  mill  passed  by  tlie  nb* 
demise  to  the  mortgagees. 

Hawtry  ▼.  BuUin,  21  W.  R.  633,  L.  £.  8  a  B.  29S, 
explained. 

Beeision  of  Bristol e,  V.O.,  reversed.— Awfliwi 
and  West  Lancashire  Banking  Co.  v.  TAompioa,  cj. 
113—37  Oh.  D.  64;  57  L.  J.  Oh.  114. 

7.  Foredoeure  acUon-^udgmeni-'Feredwm^ 
Foredoeure  aheolute-^Ord.  18,  r.  J— (W.  55,  r.  5fc 
— ^In  a  foreclosure  action  commenced  by  originifing 
summons,  an  order  for  foreclosure  absolate  aui|,  a 
against  the  mortgagor  in  possession,  served  ssdsot 
appearing,  include  an  order  for  delivery  of  piMM- 
sion,  notwithstanding  that  such  an  order  «ii  nt 
claimed  by  the  summons.— Besf  v.  Apptegdt,  cia 
KOB..  J.  397—37  Oh.  D.  42  ;  67  L.  J.  Ch.  6W;  5T 
L.  T.  599. 

8.  Foredoeure  ac«o«— Partes— (TWfr- Ftor- 
Pairon.— The  vicar  of  a  parish  mortgaged  psit  «f  hh 
glebe  under  the  powers  of  a  statute  giving  ones  a 
limited  intereste  in  land  powav  to  charge  thsswji^ 
certain  improvemente  on  the  land.  The  moiiMN 
brought  an  action  for  payment,  or  foisdlosa^v 
sale. 

Held,  that  the  patron,  having  no  intsnit  li  Ihi 
son,  but  only  in  the  right  of  appointment  to^em 
of  souls,  need  not  be  Joined  aa  a  par^  tetlMa#«> 
-^oedden  ▼*  Cbiss,  os«d.  xxk«,  j.  828. 

9.  foredoBure  acfwn— Receiver— ForeclMsw  <*•• 
Jttfo.— Judgment  for  foreclosure  absolute  endi afon- 
dosure  action,  and  therefore  the  pUintilf  ««■» 
obtain  a  receiver,  even  though  the  conveyaaoe  of  w 
property  has  not  been  settled. —  With  v.Xi/|CiJ' 
CHI.,  J.  571—38  Oh.  D.  197;  57  L.  J.  Cb.  563. 

10.  Foredosure  action  — •  Receiver  —  6Wstf- 
Form  of  order. — ^Where  the  property  snbjflrtjj' 
mortgage  included  the  goodwill  of  a  bu«ine«,»J 
receiver  and  manager  had  been  appointed  tOe^ 
commencement  of  a  foreclosure  action,  the  eoat** 
serled  in  the  order  of  foreclosure  a  P'^^[^5*J5 
person  redeeming,  of,  in  the  event  of  fot^c^^^;, 
plalntifl!,  should  be  at  liberty  to  apply  to  t^J^P" 
chambers  for  payment  of  any  money  in  o^'™ 

'  the  builds  of  the  receiver.  .. 

Coleman  v.  LleweUin,  35  W.  B.  82,  34  Cb.^  »^ 
followed.— SmtU  v.  Pearman,  ch.».  chl,  J.  W'-^ 
L.  T.  720. 

11.  Zand  Improvement  ^c(— (7Aafye— MjJ^'' 
By  an  Act  of  Parliament  passed  in  1849  the  G««w 
Land  Drainage  and  Improvement  Co.  •^jfT 
porated  for  the  purpose  of  executing  ^«  *^ 
improvement  of  lands,  and  undertaking  •"*■**": 
the  execution  of  such  improvements,  and  o*J  fJJ" 
poses.  By  an  Act  of  Parliament  P««e*  ^  1»J  «• 
Lands  Improvement  Oo.  was  incorpoittM,  tt0.j; 
subsequent  Acts  of  1855  and  1869,  the  Act  ofi^ 
was  amended  ;  and  by  the  Act  of  1859  it  wss  eajB^ 
that  the  three  Acta  should  be  read  together*^ 
Act,  and  cited  together  as  ttie  Lands  I«p«>^ 
Oo.'s  Acts.     Both  the  Act  of  1S49  and  the  L«* 
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laproTeneat  Oa.'s  Acts  oontaiQed  a  awsftion  whfeh 
profidtfd  that,  upon  the  final  order  or  certifleftte  of 
the  InolovHre  CommiflsioQers  and  the  ezeoatton  of  the 
improvementA,  the  company  should  have  a  first  charge 
upon  the  inheritance  of  the  improved  lands  in 
priority  over  every  other  then  existing  or  fatnre 
charge.  The  General  Land  Drainage  and  Iml^rove- 
rnent  Go.  obtained  a  Arst  charge  of  the  nature  above 
mentioned  upon  certain  lands,  and  the  Lands  Im- 
pcoveoieBt  Oo.  subseqaently  obtained  a  charge  over 
tlae  same  lands. 

Held*  that  the  respective  eaaotments  were  not 
IrveooncHable,  and  that  the  charge  whioh  was  first  in 
osd«r  of  time  had  priority. — PoUoek  v«  Land$ 
Tmprovemtni  Co,^  ca.D.  0HI.9  J.  617—^7  Oh.  D,  661 ; 
&8  L.  T.  374. 

18.  £eMe— J70ft4 — Notion  to  leisor.^  Where  a 
t«nant  holding  under  a  lease,  granted  by  the  mort- 
gagor subsequent  to  the  mortgage,  pays  to  the  mort- 
gagee the  amount  due  for  rent  under  threat  of  legal 
pcoeeediaga  and  in  consequence  of  the  default  of  bis 
lessor,  the  tenant  can  set  up  such  payment  in  answer 
te  a  claim  for  the  rent  by  the  mortgagor,  or  by  any- 
one claiming  under  him. 
VoAnspn  v.  JontB,  9  A.  ft  E.  809,  followed. 

Decision  of  the  Queen's  Bench  Division  (reported 
Si  W.  R.  75,  80  Q.  B.  D.  809)  affirmed.— UiM^srAay 
▼.  Read,  ca.  898—57  L.  J.  Q.  B.  189  ;  58  L.  T.  457. 

13.  Lift  insurance  pcliey — ^JPrem^am — Oommietion 
to  Hdidtar, — The  plaintiil  mortgaged  a  life  interest  to 
•be  defendantf,  it  being  agreed  that  a  policy  on  her 
life  should  be  eiteoted,  and  all  premiums  secured  on 
the  mortgaged  property.  A.,  as  solicitor  for  all 
parties,  paid  the  premiums,  and  received  five  per  cent, 
oommission  from  the  insurance  company. 

Hold,  that  the  mortgagor  had  no  interest  in  the 
premiums,  and  was  not  entitled  to  credit  for  the  com- 
mission paid  to  A. — Leete  v.  Wallace,  oh.d.  kat,  j. — 
68  L  T.  577. 

14^  Power  of  eaU — Notice — Waiver, — A  mortgage 
dated  the  88nd  of  November,  1880,  contained  a 
covenant  by  the  mortgagor  to  repay  the  principal 
money  and  ioterest  on  the  28nd  of  May,  1881,  and 
contained  a  clause  giving  the  mortgagee  power  to  sell 
at  any  time  after  the  expiration  of  six  months  from 
the  date  of  the  mortgage,  but  the  clause  was  followed 
by  a  proviso  restricting  the  exercise  of  the  power  of 
aale  by  the  mortgagee,  '*  unless  and.  until  default  shall 
have  been  made  in  payment  at  the  time  hereinbefore 
appointed  for  payment  thereof  of  some  principal 
money  or  interest,  •  •  •  and''  the  mortgagee 
«<aball  have  given  a  notice  in  writing"  to  the  mort- 
gagor ''  to  piE^y  off  the  moneys  for  the  time  being 
cvring  .  •  •  and  default  shall  have  been  made  in 
the  payment  of  •  •  •  such  moneys  for  three 
calendar  months  from  the  time  of  giving  •  •  • 
anch  notice."  The  mortgage  also  contained  the 
usual  clause  for  the  protection  of  purchasers  on  any 
aale  by  the  mortgagee  purporting  to  be  made  in  pur- 
suance of  the  power.  In  January,  1881,  the  mort- 
gagee gave  notice  in  writing  to  the  mortgagor  requir- 
ing payment  of  the  principal  moneys.  In  June,  1881, 
the  principal  moneys  being  unpaid,  the  mortgagee 
sold  the  mortgaged  premises,  in  professed  exercise  of 
hie  power  of  sale,  to  a  purchaser  for  value. 

Held,  afBrming  the  decision  of  Kay,  J.,  in  an  action 
iaatitut^  in  March,  1885,  by  the  ezeoutrtx  of  the 
mortgagor,  that  the  sale  should  be  set  aside,  and 
should  stand  only  as  a  transfer  of  the  mortage,  on 
the  ground  that  the  power  of  sale  had  not  ariaen  in 
June,  1881,  and  could  not  arise  until  at  least  nine 
monliis  from  the  date  of  the  mortgage. 

Held,  also,  on  the  evidence,  that  neither  the  mort- 


gagor nor  the  plaintiiC,  his  executrix,  had  waived  the 
benefit  of  the  proviso  restricting  the  exercise  of  the 
power  of  sale. 

Observations  on  the  effect  of  the  clause  protecting 
purchasers  with  reference  to  waiver  by  the  mortgagor 
of  the  restrictive  proviso.-— 9eZ  toy  a  v.  Garfit,  o.A.  515 
—38  Ch.  D.  373  ;  57  L,  J.  Ch.  609. 

15.  Redemption — Aceovtni — Inter eti—^  Mortgagee  in 
poeeeHion — Voete. — In  an  action  by  persons  claiming 
t9  represent  an  original  mortgagor  for  redemption  of 
the  mortgaged  property,  the  mortgagees  haviog  been 
in  possession  for  many  years,  the  judgment  at  the 
trial  direetad  the  taking  of  the  ordinary  accounts  in  a 
redemptioii  action  against  mortgagees  in  possession, 
inelndiag  an  aoconnt  of  what  was  due  to  the  defend- 
ants for  principal  and  interest  and  their  taxed  costs  of 
the  action ;  and  that,  on  payment  by  the  plaintift/ 
within  six  months  after  the  eertiftcate  of  the  balance, 
if  any,  which  should  be  found  due  to  the  defendants, 
the  defendants  should  recouvey  the  mortgaged  prop- 
erty to  the  plaintiffs,  and  that,  in  default  of  payment, 
the  action  ahould  be  dismissed,  with  costs;  but,  in 
case  it  should  appear,  on  taking  the  accounts,  that  the 
defendants  had  been  overpaid,  the  farther  considera- 
tion of  the  action  was  to  be  adjourned.  The  chief 
cleric  found  by  his  certificate  that  the  mortgage  debt 
had  been  paid  off  in  1866  by  means  of  rents  which 
the  defendants  had  received,  and  that  there  was  a  sum 
of  £618  due  from  them  in  respect  of  rents  which  they 
had  since  received.  The  defendants  had,  by  their 
statement  of  defence,  denied  the  title  of  the  plaintiffs 
to  redeem,  and  bad  pleaded  the  Statute  of  Limitations. 
They  had  also  insisted  that  a  Urge  balance  was  due  to 
them.  At  the  trial  of  the  action  the  plaintifCs'  title  to 
redeem  was  not  disputed,  and  the  defence  of  the 
Statute  of  Limitations  was  overruled. 

Held,  that  the  account  mutt  be  taken  against  the 
dsfendiants  with  anuual  reets  from  the  date  at  which 
the  mortgage  debt  was  fully  paid. 

Held,  also,  that  the  defendants  must  pay  the  costs 
of  the  Bctlon.^^Ashteorih  v.  Lord,  oh.d.  nob.,  j.  4i6-*- 
86  Ch.  D.  545;  57  L.  J.  Oh.  830  ;  58  L.  T.  18. 

16.  R^emption — Tenant  for  yeart'^Agreement  for 
lease.— A  tenant  for  years  under  an  agreement  for  a 
lease  made  after  a  mortgage  of  the  demised  property 
is  entitled  to  redeem  the  mortgage,  whether  the 
tenancy  is  beneficial  or  not. — Tcurn  v.  Turner,  ch.d. 
XIX.,  J.— 57  L.  J.  Oh.  458  ;  68  L.  T.  558. 

17.  Redemption — Reconveyance  —  Acoount^Parti^ 
eulari.^ln  an  action  by  a  mortgagor  for  reconvey- 
ance or  redemption  of  the  mortgaged  property,  the 
defendant  by  his  counter-claim  alleged  that  a  certain 
specified  sum  was  due  to  him,  partly  secured  on  bills 
of  exchange  accepted  by  the  plaintiff  and  partly  on 
open  account,  and  that  he  had  received  divers  sums  in 
respect  of  the  bills  of  excbacge  and  other  sums  in 
respect  of  the  moneys  due  on  open  account,  but  that 
a  large  balance  was  due  to  him  ;  and  he  daimed  an 
account  and  foreclosure  or  sale. 

Held,  on  a  summons  by  the  mortgagor,  that  he  was 
entitled  to  particulars  from  the  defendant  of  the  sums 
admitted  to  have  been  received  by  him  in  rsHpect  of 
the  bills  of  exchange  and  the  moneys  due  on  open 
acconnt. — Kemp  v.  Goldberg,  CB.n.  mok.,  j.  378—36 
86  Oh.  B.  505  s  56  L.  T.  736. 

18.  ReUast^Gifi^Parol  reUoie^Coneideration.^ 
Two  brothers  were,  subject  to  their  mother's  life 
interest,  entitled  to  a  fund  in  equal  moieties.  One 
of  them  mortgag<td  bia  share  to  his.  father,  who  died, 
having  appointed  the  other  brother  his  executor  and 
residuary  legstee.  The  latter,  on  the  death  of  hie 
mother,  wrote  to  his  biother,  the  mortgagor,  that,  in  ao- 
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cordanoe  with  ber  wbb  that  he  ihoald  hand  o?er  to  him 
the  mortgage  deed,  he  ga?e  himself  the  satisfaction 
of  falfilling  her  desire,  and  he  inclosed  the  deed 
accordingly.  Afterwards  he  insisted  on  his  rights 
nnder  the  mortgage. 
'i '  Held,  that  the  gift,  being  bj  parol  and  withont 
consideration,  was  Imperfect,  although  accompanied 
b7  deliTezy  of  the  deed,  and  oonld  not  be  enforced  bj 
the  mortgagor. 

ShilUto  T.  Bohion,  34  W.  B.  286,  30  Ob.  D.  396, 
followed. — Hancock  t.  Berreiff  ok.d.  xat,  j«  710  ;  57 
Ih  J.  Ch.  793. 

See  also  Administbatiok,  7,  10;  Bakkhvftot,  21, 
39 ;  Bill  of  Salb,  14,  18  ;  Building  Sooibtt,  4 ; 
CoxPANT,  18,  26,  27,  30,  41;  Ck»T8,  23,24;  Dbsd, 
3,  6;  Disco vbkt,  3;  Eyidbkcb,  14;  Limitations, 
Statutb  07,  5 ;  Lukact,  4 ;  Partnbbship,  5 ;  Sbttlb- 
iCENT,  4,  9,  18;  Shippino,  25,  27;  8olioitob,  3, 
6—7,  11,  12,  17;  Tkdstbb,  21—24. 

MORTMAIN.— See  Adminmtbation,  15. 

MTJNIOIPAL  OOBPOBATION:— 

1.  Qao  warranto  —  JtesigtuUion  of  member — Oo' 
option — Notice  of  meeting'^  Oommiseionert  CUtueee 
Act,  1847  (10  A  11  VicL  c.  103),  $i.  43,  47.— 
Township  commissioners  appointed  nnder  a  special 
Act,  which  incorporates  the  Oommlssionerj  Olaoses 
Act,  18i7,  accepted  the  resignation  of  A.,  one  of  the 
members  of  the  commission,  at  an  ordinary 
meeting,  and  elected  B.  in  his  place  at  a  special 
meeting.  The  notice  of  the  spedal  meeting  referred 
to  an  annexed  requisition,  which  mentioned  as  spedal 
bnsiness  the  co-option  of  a  member  of  the  board  in 
A.'s  place. 

Held,  that  B.  was  duly  elected.— Ae^.  t.  Byrne, 
a.B.D.  (Ir.)— 22  L.  B.  Ir.  330. 

2.  niti4  ^itear-^Borough  fundi — Municipal  (hr* 
porationi  Act,  1882  (45  db  46  Via.  e.  50).  m.  15,  140, 
141, 143. — A  resolution  by  a  mnnioipal  corporation  to 
pay  a  certain  sum  to  the  mayor  to  be  expended  by  him 
in  celebrating  the  Queen's  Jubilee  is  not  lUtrd  viree,-^ 
Attorney-Oeneral  t.  MayoTf  d^c,  of  Blackburn, 
0H.D.  OHL,  J. — ^57  L.  T.  885. 

See  alao  Elbotion  Law,  1—4;  Highway,  5;  In- 
coxx  Tax,  8 ;  Natal,  Law  op  ;  Nbw  South  Walbs, 
Law  op,  3 ;  Quo  Wabbanto,  1 ;  Bailwat,  12. 

NATAL^LAWof:— 

Municipal  corporation  ^^  Street  —  Eneroaehment^ 
Private  Act — Arbitration. — A  municipal  corporation 
brought  an  action  to  compel  a  company  to  remove 
buildings  which  were,  according  to  a  surrey  authorised 
by  the  plaintiffs  private  Act,  an  encroachment  on  a 
street. 

Held,  that  the  statute  excluded  a  right  of  action, 
and  that  the  question  must  be  determined  by  arbitra- 
tion nnder  the  statute. — Mayor,  dc,  of  FietermaritZ'' 
hurg  ▼.  Natal  Land  and  OoUmtiOiion  Co.,  p.a— 18  App. 
478;  58L.T.895. 

NATIONAL  DEBT  0ONVEB8ION  ACT.— See  Teustbb, 
18. 

NATUBALI8ATI0N.— See  Jueisdiction,  5,  7. 

NEOESSABIES.— See  Husband  and  Wipb,  10 ;   Ship- 
pino, 28. 

NAVY  :— 

Dtetfrtion^Naval  offleer^Abeenee  without  Z«ove— 
Arrest  without  urarrant^Naval  Discipline  Act,  1866 
(29  ft  30  Viet.  c.  109),  m.  19,  60,  51,  86,  87.— A 
commissioned  ofAcer  of  the  Boyal  Na?y,  who  has  been 
appointed  to  one  of  her  Majesty's  ships,  and  has  Joined 
the  ship,  may  not  resfgn  his  commission  without  the 


assent  of  the  Admiralty ;  and  until  such  ss^ent  be 
given  he  is  ''a  person  belongfaig  to  her  liE\utft 
NaTY  "  within  the  Naval  BisdpUne  Act,  1866,  i.  H 

Section  50  doea  not  prohibit  a  naval  offlosr  boa 
maUng  an  arrest  withont  a  wanant  under  ssetioiSl 
^Beg.  T.  Cuming,  q.b.d.  9—19  Q.  B.  D.  13:SS 
L.J.  Q.B.287;  57  L.  T.  477. 

NEGLIGENOE:— 

1.  Contributory  negligence,'^  The  plabtiff  m 
directed  by  his  employer  to  work  in  a  particolsr  plsee, 
which  was  below  a  place  where  the  defendanti  m 
engaged  as  contractors,  their  work  being,  in  the  sbMoe 
of  proper  precautions,  dangerous  to  personivo^ 
below.  The  plaintiff  knew  the  danger.  He  wm 
injured  by  a  piece  of  iron  dropped  by  one  of  tte 
defendants'  workmen.  The  jury  found  that  the  dsfei* 
dants  were  guilty  of  contributory  negligence,  thst  tht 
plaintiff  was  not  guilty  of  contributory  negUgonoe,  lad 
that  therefore  he  did  not  yoluntarily  incur  the  riik. 

Held,  that  the  plaintiff  was  entitled  to  reeover 
damages.— TAniMtfS  t.  Handyeide,  a.B.D.— 20  0.6.1) 
859;  57  L.  X  Q.  B.  347  ;  58  L.  T.  844. 

2.  Contributory  negligence  —  Eeidenee.^  la  n 
action  for  personal  injuries  caosed  by  negUgssoe, 
where  the  injured  person  has  Tolnntarily  oontriboted 
to  such  injuries  the  case  ou^t  not  to  be  left  to  the 
jury  unless  the  question  whether  his  act  was  n^glifwt 
was,  either  per  ee  or  in  connection  with  the  coediiotol 
the  defendants,  a  question  of  fact,  or  unless  thersii  a 
reasonable  inference  that  the  defendants  coold  bj  du 
care  haTe  obviated  the  oonseqnenoes  of  the  ocmtdbs- 
tory  negligence.— Otiyfe  ▼.  Oreot  Northern  BeHmg 
Go.  of  Ireland,  klj>.  (It.)- 20  L.  B.  Ir.  409. 


3.  Duty — Licensee. ^The  defendant's  horsSyt^tiie 
negligence  of  the  defendant's  serTant,  ran  awty  with 
a  cart,  and  turned  from  a  highway  into  the  ytid  o( 
the  defendant's  house,  which  opened  on  to  the  liigh- 
way.  The  plaintilTs  wife,  who  was  paying  a  visit  *t 
the  defendant's  house,  ran  into  the  yard  to  ms  vhit 
was  the  matter,  and  was  knocked  down  by  the  bona 
and  cart. 

Held,  that  there  was  no  duty  on  the  part  of  tk> 
defendant  to  use  ordinary  care  towards  the  plsiatilPi 
wife,  and  that  an  action  was  not  maiotainable.— f*'- 
Tiauten  v.  Davits,  a.B.D.  —57  L.  J.  Q.  B.  392. 

See  also  Dakaobs,  3;  Ebtoppbl,  2,  7;  Evnm 
AND  Wipb,  1 ;  Mastbr  ahd  Sbbyant,  1^.  5,  C; 
Mbtbopolis  Mawaobxbkt  Acts,  1 ;  Bailwat,  6—9; 
Shippino,  4,  7—17,  33 ;  Solicitor,  6 ;  Tbustii,  M- 
25. 

NEW  SOUTH  WALES,  LAW  of  ;— 

1.  Action  against  Oovemment — Tori— The  0««^ 
ment  of  the  Colony  of  New  South  Wales  maj  btfli' 
in  an  action  of  tort. — FameU  t.  Bowman,  fA'^'^ 
App.  643 ;  56  L.  J.  P.  0.  72;  67  L.  T.  318. 

2.  Crown  lands — Forfeiture^Be-grant^Ti^}^ 
fendant  applied  for  a  grant,  partly  on  coaS^se^ 
purchase  and  partly  on  conditional  lea«e  of  In'* 
within  the  plaintiff's  leasehold  area.  The  Isad  kid 
been  previously  conditionally  sold  and  f  orfsitoi  ^ 
the  purchaser. 

Held,  that  the  forfeited  land  could  be  re-gtsntelhT 
the  Crown.— rearfo  v.  Edols,  p.a— 13  App.  1«;  57 
L.J.  P.  a58;  58UT.  360. 


3.  Municipal  corporation'^Bye'-lawH-TJl^  ^ 
Burial.^lL  byclaw  framed  nnder  the  New  Sostt 
Wales  Municipalities  Act,  1867,  s.  153,  wM 
authorises  regulation  of  interments  within  the  ms^or 
pality,  Is  not  ultrd  viree  in  that  it  praotioaUy  pnUkiti 
interments  in  a  certain  cemetery,  and  thus  inUHtif* 
with  the  private  righta  of  owoen  of  ground  thsnu* 
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Qvcere^  whether,  and  in  what  dranmstanoM,  a  bje- 
law  may  be  set  a»ide  for  nnreaaonablenea^. — SlaUery 
T.  Naylor,  p.c.  897—13  App.  446 ;  59  L.  T.  41. 

4.  Railway — Merehandiie  rata  **  Cdonidl  wine," 
-—The  Governor  of  New  Soath  Wales  iMUf^  a  table 
of  merohandiae  rates  to  be  charged  for  goods,  amongat 
otbera  '*  colonial  wine  "  oonveyed  by  railwajs  in  that 
colony. 

Held,  that  the  rates  were  chargeable  for  wine  grown 
in  any  colony.^-^eti^  Souih  Wale$  Railway  Com- 
-misiiontr  ▼.  Hyland,  p.c— 56  L.  J.  P.  0.  7(J. 

NEW  TRIAL.— See  Ooxtktt  Cor&T,  17;  HionwAT,  1  ; 
Practicb,  5,  4S,  44. 

N£XT  FRIEND.— See  Costs,  84;  PaACTica,  18. 

N£XT    of    KIN.  —  See    ADxnnsraATioK,    5,    6,    14; 
Costs,  1. 

NOTICE  in   BANKRUPTCY.— See  Bankhuftct,  17— 

NOTICE  of  ACTION.— See  Hastba  and  Sbrtanf,  4« 

NOTICE  to  QUIT.— See  County  Court,  16. 

NOTICE  to  TREAT.— See  Lands  Clausbs  Consolida- 
tion Acr,  3. 

NUISANCE  :— 

1.  Rivtr — Pollution— Joini  tort-ftaXorB. — If  several 
riparian  mauiifactarers  have  canted  a  uulsauce  to  a 
riparian  owner  by  polluting  the  water  of  a  river,  the 
faot  that  they  are  all  respoueible  for  the  nuisance  is 
no  anewer  to  an  action  agaiust  one  of  them.— i^^air  v. 
Deakin^  cu  d.  kat,  j.— 57  L.  T.  522. 

2.  River  —  Pollution  —  Prescription  —  Change  in 
tnanv/acture — Land  Drainnge  Act,  1861  (24  &  25 
Yid,  c.  133),  «.  58. — The  appellauta  began  business 
on  certain  premises  as  fellmougers  in  1832,  and  in 
1852  added  the  business  of  a  tannery,  discharging  the 
refuse  iuto  a  stream  within  the  jurisdiotfou  of  the 
respondents.  lu  1877  the  appellants  set  up  a  manu- 
factory of  leathern  boafds  ou  the  same  premises,  and 
discharged  refuse  of  a  different  character  tbr^nigu  the 
old  and  also  through  additional  outlets  into  the  same 
stream.  The  respondents  convicted  and  fined  the 
appellants  for  pollution  of  the  stream  under  powers 
conferred  by  a  local  Act,  which  followed  the  terms  of 
section  58  of  the  Land  Drainage  Act  in  saving  exist- 
ing legal  tiglits.  The  quarter  sessions  upheld  ihe 
conviotiou. 

Held,  that  the  rights  of  the  appellants  must  be 
determined  at  the  time  of  the  pasoing  of  the  Land 
Drainage  Act,  1861 ;  that,  if  they  had  gained  at  that 
time  auy  legal  right  by  prescription  (as  tj  which, 
quart),  it  whs  only  the  right  to  discharge  the  refuse 
of  the  fellmougery  business  ;  that  that  right  was 
being  exceeded,  whether  or  not  the  burden  on  the 
servient  tenement  bad  been  increased ;  and  that  the 
conviction  was  right.— C/ar^  t.  SomerutsMre  Drain* 
age  Commissionera,  q.b.d.  890;  57  L.  J.  M.  C  96. 

3.  Small'pox  hoepital — Injunction, — The  defond- 
aots  fitted  up  a  cottage  as  a  small-pox  hospital. 
The  grounds  in  which  the  cottage  stood  were  bouuded 
by  a  public  road  on  ono  side,  open  fields  on  two  other 
sides,  and  the  plaintiff's  property  on  the  fourth  side. 
The  evidence  being  couflictiug,  a  medical  retoree  was 
appointed,  who  reported  that  there  was  appreciable 
danger  to  persons  dwelling  in  the  plaintiffs'  booses. 

Held,  that  nn  injunotion  should  be  granted.— 
Bendelow  v.  Wortiey  Ouardiam,  cu.d.  sti.,  j.  168— 
57  L.  J.  Cr.  762 ;  57  L.  T.  849. 


See  also  Criminal  Law,  5 ;  Fishrrt,  I ;  Mbtkopolis 
If  ANAGxicBNT  AcTS,  2 ;  Practzcb,  40. 

NULLITY  of  MARRIAGE.— See  Husband  and  Wipe, 
11,  12  ;  JuauDicTioN,  6. 

OFFICIAL  RBOEIVEEL— See  Bankruptcy,  23;  Solici- 
tor, 7. 

ORDER  and  DISPOSITION.— See  Banxruptgt,  24. 

PARTICULARS.- See  Mo&toaoi,  17;  Patent,  3,  11; 
Pbacticb,  89—33. 

PARTITION  :— 

1.  Sale — Discretion  of  eouri-^ Partition  Act,  1868 
(31  db  32  Viet,  e,  40),  $.  5.— Upon  the  application  for 
the  sale  cf  property  by  the  owner  of  less  than  a 
moiety  ui^der  section  5  of  the  PaitiCion  Act,  1868,  the 
court  will  Lot  direct  a  sale,  even  if  none  of  the 
other  persons  interested  undertake  to  purchase  the 
applicant'd  share,  unless  the  spplicant  shows  some 
good  reason  why  a  sale  should  be  made. — Richard- 
son  T.  Feury,  cild.  nor.,  j.  807. 

2.  Short  eawe—jlitle — A  ffidaviU'—la  an  aoticn 
for  partition  of  real  estate  which  was  beard  as  a 
short  cause,  the  court,  being  satisfied  that  all  persons 
interested  were  parties  to  an  action  and  desired  a 
sale,  allowed  the  title  to  be  proved  by  affidavit.-* 
Coomhe  V.  Ftnoen^,  ch.d.  kat,  j. — 58  L.  T.  709. 

See  also  Costs,  26 ;  Lunacy,  2  ;  Practioi,  18. 

PARTNERSHIP:— 

1.  Deaih  of  partner  —  Covenant  —  Enforcemtnt 
e^ainat  executors,  —  Partnership  articles  provided 
that  the  partnership  should  last  for  fifteen  years,  and 
that  in  case  auy  partner  should  die  during  the 
partnership,  hii  executors  or  administrators  should 
become  partners  in  respect  of  his  share. 

Held,  that  the  couit  would  not,  on  the  death  of  a 
partner,  force  the  executors  to  become  partners  against 
their  will ;  and  that,  if  they  declined  to  come  in,  the 
partnership  muse  be  tieated  as  dissolved  from  the 
death  of  the  deceased  partner,  but  the  Judgment 
must  reserve  to  tiie  surviviug  partners  the  right  to 
prosecute  agi.itist  the  estate  of  the  deceased  any 
remedy  Which  they  might  have  in  respect  of  any 
breach  of  a  covenant  in  the  articles.— Zaneas^  v. 
AlUup,  CH.D.  STI ,  J.— 57  L,  T.  53. 

2.  Diesohitioa^ Bill  of  excJiange-^Compromiee  of 
action, — The  de(«udaijt  was  a  partner  in  the  firm  of 
G.  &  Co.  f«-om  January  to  June,  1885,  and  no  no- 
tice was  given  to  thd  plaintiff  of  bis  retirement. 
Between  those  dates  the  plaintiff  discounted  an 
acceptance  indorsed  bjp  Q-.  &  Co..  which  was  die- 
honoured.  The  plaintiff  sued  G.  k  Co.  for  the  amount, 
and  Q.  &  Co.  broughs  a  urosq-aotiou  against  the  plaiu- 
tiff  for  recovery  of  thd  bill.  Both  actions  were 
stayed  by  order  of  the  court  on  G.  &  Co.  giving  to  the 
plaintiff  a  seoond  acceptduce  for  the  amounc  of  the 
first  and  £bO  for  cosce,  and  Hie  plaintiff  giving  up 
certain  securicies  for  the  debt  which  were^  in  his 
possesAion.  The  second  acceptance  was  dishonoured, 
and  the  plaintiff  sued  the  defendant  upon  it  as  a 
member  of  the  firm  of  G.  &  Co. 

Held,  that  the  defendant  was  not  liable,  as  the  bill 
of  exchange  was  given  in  settlement  of  legal  prooecd- 
iogs,  and  the  settlemuut  was  made  without  his  icnow- 
ledge  or  consent.^CVane  y.  Lewie,  q.b  d.  480. 

3.  Dissolution — Capitol— Proytts—£fen.— Partners 
treated  their  respective  shares  of  the  profits  declared 
or  estimated  in  each  year  as  accretions  to  their 
respective  caf  ical«. 
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Held,  thati  in  the  year  ia  whioh  the  diMoIutloD  of 
the  firm  oocnrred,  profits  ooold  not  be  eo  treated ; 
and  that  the  tarplas  asseto  moet  be  distrlbated,  firsts  in 
pajiog  to  each  partner  his  olaims  in  respect  of  capital ; 
the  residue  or  defioiencj  to  be  diTisible  in  the  propor- 
tions of  the  respectire  interests  of  the  partners^  and  the 
distribution  of  surplus  assets  to  be  subject  to  the  lien  of 
anj  partner  on  the  entire  assets  to  satisfy  a  deficiency. 
'^Binney  ?.  Muitrie^  f.o.  129—12  App.  160;  56  L.  T. 
455. 

4.  DiiioluUon  —  Receiver  —  Manager  — R«munera' 
Hon. — A  reoeiTer  and  manager  appointed  by  partners 
to  wind  up  their  business  is»  in  the  absence  of  any 
express  stipulation,  entitled  only  to  a  quantum  meruit, 

-^"Prior  Y.  BagsUr,  chj>.  bti.,  j.— 67  L.  T.  760. 

5.  ProftU'^Loan  —  Mortgage. — ^In  deciding  the 
question  of  partnership  or  no  partnership  in  oases  of 
loans  to  persons  engaged  in  business,  the  court  will 
not  base  its  decision  on  isolated  clauses  in  the 
agreement,  nor  on  such  circumstances  as  participation 
in  profits,  but  will  look  at  the  whole  agreement ;  and, 
if  it  appears  therefrom  that  the  business  was  a  Joint 
business,  each  party  being  concerned  as  principal  and 
as  agent  for  the  other,  the  agreement  will  be  treated 
as  constituting  a  partnership. 

A  loan  was  made  to  a  person  engaged  in  an  under- 
taking at  a  rate  of  interest  yazying  with  the  profits 
arising  out  of  the  undertaking,  the  amount  of  the  loan 
and  the  interest  being  secured  by  a  mortgage  to  the 
lender  of  the  borrower's  interest  ia  the  undertaking. 
The  borrower  became  bankrupt. 

Held  (reyerslng  the  decision  of  Stiriing,  J.,  35 
W.  B.  106,  34  Oh.  D.  536),  that,  notwithstanding 
the  participation  in  profits,  no  partnership  was  created 
between  the  lender  and  the  borrower,  but  that  the 
transaction  was  a  hwid  fide  loan. 

MdUw^  T.  Cwrt  of  Wards,  L.  B.  4  P.  0.  435«  21 
W.  B.  Dig.  167,  and  Sx  parte  Tennant,  25  W.  B. 
854,  6  Oh.  D.  303,  followed.— 0a(/e{ey  ▼.  OoneotidaUd 
Bainh,  ca.  745--38  Oh.  D.  386 ;  57  L.  J.  Oh.  468. 

See  also  Ookpant,  29 ;  Ooyanaxt,  5 ;  Imooscb  Tax, 
7;  Injunotiozt,  9;  Misbbpabsbsctatiox^  3  ;  FaAOTzcB, 
16,  38 ;  SHBBm,  2 ;  Will,  38. 

PATENT:— 

1.  Diedaimer — ^msncfmenf  of  epeeifioatitm — Ooete 
'^Patents,  Deeigne,  and  Trade-Marke  Ad,  1883  (46  A 
47  Vi€t.e.  57), a.  19.— While  an  action  for  infringe- 
ment of  several  patents  was  pending,  the  court  gsTe 
the  plaintifis  leave  to  apply  to  the  Oommissioners  of 
Patents  to  amend  one  of  the  jMitents  by  way  of  dis- 
claimer, and  to  give  the  amended  specification  in 
evldenee  at  the  trial,  the  plaintiffs  paying  the  costs 
of  the  action  up  to  the  date  of  the  amendment,  and 
waiving  any  claim  to  damages  for  infringement 
befbre  the  amendment.— Gau^rct  v.  Lindsay,  o.a. — 
38  Ch.  D.  38 ;  57  L.  J.  Oh.  687 ;  59  L.  T.  44. 

2.  Intringemeni — Cross-adion '^  Speeifleaium  — 
Amendment  —  Disdaimir  —  Prohibition  —  Patents, 
Designs,  and  Trade^Marks  Ad,  1883,  a.  18,  suh-seeHon 
10 ;  a.  19. — An  action  for  an  in]  nncction  against  threats 
of  legal  proceedings  and  a  oros8*aotion  for  inlringe- 
ment  having  been  commenced  between  two  parties  in 
relation  to  a  patent,  the  plaintifls  in  the  crose-action 
for  infringement  obtained  leave  from  the  Judge  before 
whom  the  action  was  entered  to  apply  to  the  Comp- 
trolier-Gkneral  to  amend  their  spedfication  by  way  of 
disclaimer,  whereupon  the  plaintiiEs  in  the  first  action 
for  the  injunction  applied  for  a  writ  of  prohibition 
against  the  hearing  by  the  Oomptroller  of  the  appli- 
eaticn    to    disclaim,    on    the    ground  that    legal 

[    procsedings  in  relation  to  the  patent  were  pending 
.    under  section  18,  sub -section  10,  of  the  Patents  Act, 
1883. 


Held,  that  no  prohibition  would  lie,  snd  ^ 
where  liberty  to  apply  to  disclaim  under  seetioa  11  q( 
the  Patents  Act,  1883,  had  been  giveD,theprooMd^ 
detailed  In  section  18  of  that  Act  are  afsflsbte,M(- 
withfrtanding  tu  t  other  legal  pioeeedings  ia  tiitok 
to  the  patrbt  r  pending. — In  re  BoUtQUkttk 
21  a  B.  D.  3^7  ;  57  L.  J.  a  B.  494;  59  L.  T.SI 

2a.  /n/WfipemenI  —  iVfor  puhUcaiUni^hkik, 
Designs,  and  Trade-Marks  Ad,  1883,  i.  51.-^ 
invented  a  trimming  for  corsets,  wliich  he  sboisdto 
H.,'  a  commission  agent  employed  by  bim  on  torn 
which  gave  H.  an  interest  in  the  arttdes  loU,  t» 
obtain  his  opinion  as  to  whether  the  srtids  lodd 
"take."  H.  showed  the  trimming  to  &,0QSQ(bii 
largest  customers,  who  suggested  certain  sltsniiM; 
he  also  showed  it  to  other  customers,  who  oidmdi 
certain  quantity.  This  took  place  before  ths  tM«( 
November,  1885,  when  B.  registered  the  artisis  wte 
the  Act  The  orders  given  were  not  ezeoated  ntil 
alter  registration. 

Held,  that,  though  there  had  not  been  pisfkn 
publication  of  the  design  by  showing  the  sitialets 
H.,  the  communication  of  the  design  by  H.  to  8. 
might  amount — and  the  communication  to  ths  ote 
customers  did  amount— to  previous  pnbliostioD. 

A  trimming  was  made  up  into  packets  eontsiiiig 
each  a  large  numbers  of  yards,  and  surrounded  with  • 
paper  band  having  thereon  **  Bd."  and  the  i 
number  of  the  pattern. 

Held,  that  the  article  was  properly  marked  i 
rule  ^^.'—Blank  v.  Footman,  CH.n.  xbx..  j.  921. 

3.  In/rin(,ement — Spedfteaiion'-OlfeeUens-^hh 
Ueulars^Paients,  Designs,  and  Trade-Merks  Ad, 
1883,  s,  29.— In  an  action  for  infringement  of  aprtsrt 


for  complicated  machinery,  where  the  . 
containa  numerous  claims,  the  defendaut'i  partieolia 
of  objection  on  the  ground  of  prior  publioatloa  mirt 
specify  the  particular  articles  alleged  to  be  satldpi* 


J  plaintilTs  invention  which  are  alleged 

been  anticipated.— ^oy<f  v.  Farrar,  ch.d.  kat,  J.-57 
L.  T.  866. 

4.  Bevoeaiion^Frand--^Mistakeo/ag€ntn'Fdtsk, 
Designs,  and  Trade-Marks  Ad,  1883,  s.  26,  «»- 
sedions  4,  8.— The  owner  of  a  foreign  pstsot  «•* 
municated    the   invention   to    a    person  whoa  ^ 
appointed  his  agent  for  the  purpose  of  obtsisiv  * 
patent  for  the  invention  in  England,  with  v^iemU 
the  agent  to  appoint  a  substitute.    The  syeiy 
pointed  a  substitute,  who  applied  for  and  obUM* 
patent  for  the  Invention  in  England  In  his  ois  ^ 
as  first  and  true  inventor,  and  without  disokidV^ 
fact   that   the   invention  was    oommnniesiA  «^ 
owner  of  the  foreign  patent  presented  a  gdt^  ^ 
revocation  of  the  English  patent  under  M<''|fJ*' 
sub-section  4,  of  the  Patents,  Designs,  sad  w^ 
Marks  Act,  1883,  alleging  that  the  Eoglish  |?«M^ 
obtained  "in  fraud  of  bis  righU."    The  itWWJ 
had  not,  either  when  applying  for  the  patent  or  »« 
he  had  obtained  it,  acted  with  the  inteatida  « *" 
priving  the  principal  of  his  rights. 

Held,  that  the  patent  was  not  obtained  in  fiii** 
the  lighta  of  the  petitioner,  and  that  the  p«Bi* 
should  be  dismiised.  . 

Decision  of  StirUng,  J.  (35  W.  B,  541),  •^^^Z 
In  re  Avery* s  PaUnt,  ca.  249—36  Ch.  D.  Wi  * 
L.  J.  Ch.  1007 ;  56  L.  T.  324. 

5.  i&weafion— Pefifton— Pofenls,  Dtsignt,  ed 
Trade-Marks  Ad,  1883,  s.  26.— Any  pe»«»^^ 
any  qualification  mentioned  in    section  86  of  v 
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Patents,  BeBigns,  and  Tnde-lCuto  Ao|»  1883,  may 
petition  lor  revocation  of  a  patmt-^ifi  re  Morgan. 
CH.D.  CHI.,  J.— 58  L.  T.  718, 

6.  Bpecffieatitm -^  AmeuimmU^Bi$daimBr^Oo$U 
^Patents,  Designs,  and  Trade-Marks  Ad,  1883,  s. 
19.— The  plaintiib  in  an  aetioii  for  infringement  of 
IMitent  applied  to  the  coort  for  Hbertj  to  apply  ftt 
the  Patent  Office  f6r  leave  to  amend  their  epedfloa- 
tion  by  way  of  diaelaimer.  The  pleadings  in  the 
action  had  been  completed,  and  they  aaked  that  the 
cotta  of  each  part  thereof  aa  might  be  need  at  the 
trial  of  the  action  might  be  reaerred. 

Held,  that  liberty  onght  to  be  granted  upon  the 
terms  that  the  plaintiifB  ahonld  pay  the  coati  of  the 
appliaation  and  the  ooata  of  and  oecasionad  by  the 
amendment;  that  both  plaintiite  and  defendanta 
ahonld  have  leave  to  amend  their  pleadings ;  that  the 
plaintiifB  most  ucdartake  forthwith,  after  diaolaimer, 
to  amend  their  pleadings,  oonflning  the  action  to  the 
amended  spedfication,  or  to  consent  to  the  aetion 
being  diacontinned,  with  coats;  and  that,  in  the 
event  of  the  action  proceedings  all  other  qnestions  of 
costs  should  be  reserved.— i7as2am  Foundry  and 
JBngineering  Co.  v.  Oood/ellow,  cajy,  xat,  j.  891 — 37 
Ob.  D.  118;  57  L.  J.  Oh.  %45;  57  L.  T.788. 

7.  SpeciflcatUm — ChemiecU  proeeM.— Jadgment  of 
the  Coort  of  Appeal  (29  Oh.  B.  366)  reveraed,  and 
Jadgment  of  Pearson,  J.  (24  Oh.  D.  166],  restored .-*- 
Badisehe  Anilin  Und  Soda  Fahrik  v.  Leoinsiein, 
94^—12  App.  710;  57  U  T.  853. 

8.  Bpeeifieation^^OamhinaHon-^Infriegemeni'^ 
Seioppek — Where  a  patent  has  been  obtained  for  an 
iDweniion  eonsisting  of  n  eomUnatioii  of  meehanioal 
AppUttioea,  If  the  invention  Is  new  it  Is  not  naess 
■nry— on  ^e  question  of  validity  of  the  patent— that 
the  particolar  portions  of  the  patent  should  or  should 
not  have  been  claimed  as  novel  in  the  spedflontlon ; 
bnt^  on  the  question  of  infringement,  where  the 
Infringement  alleged  Is  not  the  taUng  of  the  combi- 
nation, but  the  taking  of  a  subsidiary  portion  of  the 
combination,  it  is  necessary  that  the  novelty  of  tueh 
pcftfton  shoidd  have  been  claimed. 

FoameU  v.  Boeioek,  12  W.  B.723,  4  DeO.  J.  *  8. 
298,  explained. 

Barrison  v.  Anderston  Foundry  Co.,  1  App.  Oas. 
574,  25  W.  B.  H.  L.  Dig.  174,  followed. 

Where  the  invention  claimed  by  a  patentee  is  one 
merely  for  improvements  In  a  combination  of  the 
neohanioal  means  already  used  in  old  machines,  pro- 
ducing a  result  already  well  known,  the  patentee 
wfil  be  hsld  strictly  to  the  description  given  in-  his 
apeoifleation  of  the  particular  means  by  which  his 
Invention  is  carried  into  eflecti  and  the  doctrine  that 
nacre  mechanical  equivalents  constitute  an  infringe- 
ment does  not  apply;  but  where  the  invention 
clnimed  is  one  not  merely  for  improvements  in  the 
oombination  of  mechanical  means  employed,  but  also 
to  the  application  of  those  means  to  produce  a  result 
tlif^t  is  novel,  the  user  by  another  person  of  mere 
naeehanical  equivalents  for  the  purpose  ol  producing 
tlie  same  reeult  constitutes  an  infringement  ol  the 
patent, 

CuHU  ▼.  PlaU,  8  Oh.  D.  135n,  13  W.  B.  Oh.  Dig. 
M,  distinguished. 

Olark  V.  Adie,  26  W.  B.  45,  2  App.  Oas.  815,  »• 
plained. 

The  defendant  in  an  action  for  infringement  of  a 
patent,  in  order  to  successfully  plead*— at  the  bearing 
of  the  action  as  distinguished  from  an  interlocutory 
wflliBation^-acquleseence  as  a  bar  to  the  plaintiffs 
x^bts,  must  provs  (i)  that  the  defendant  was  ignoiant 
of  the  plaintiiS*s  rights;  (9)  Chat  the  plalatill  knew 
ol   the  dafendant'a  igBPraMe,  end  ntcod  by  tod 


allowed  him  to  expend  money  in  ignorance  of  those 
rights.— iVodor  v.  Bmnit,  aA.  456—36  Oh.  D.  470  ; 
57  L.  J.  Ob.  11 ;  57  L.  T.  622, 

9.  Threat  of  legal  proceodings  ^' ItrfuntHon  ^-^ 
FoUnte,  Dengne,  and  Trads^Marke  Ad.  1883,  •.  32. 
—The  proviso  contained  in  section  32  of  the  Patents, 
Designs,  and  Trade-Msrks  Aot,  1883,  will  be  satisfied 
if  an  action  to  test  the  validity  of  the  patent  or  the 
fact  of  infringement  is  honestly  brought  with  reason- 
able diligence  against  the  person  or  persona  to  whom 
the  threats  have  been  made. 

In  conaidering  whether  such  an  action  has  been 
commenced  with  reasonable  diligence,  regard  must  be 
had  to  the  time  when  the  threats  were  first  issued,  and 
not  to  the  time  when  the  plaintiff  first  heard  of  the 
infringement 

In  an  action  under  section  32  of  the  Patents,  De- 
signs, and  Trade-Marks  Aot,  1883,  to  restrain  the 
issue  of  threats,  the  plaintiff  may  put  in  issue  the 
validity  of  the  defendant's  patent. 

KmriM  v.  Spenes.  35  W.  B.  26,  33  Oh.  D.  579,  dis- 
approved^^CAoOsftdbr  v.  Boyle,  oa.  357—36  Oh.  D. 
425 ;  57  L.  J.  Oh.  995;  57  U  T.  734. 

10.  Threat  of  legal  proceedings  —  Ii^'imef  ion  — 
PaUnie^  Designs,  and  Trade^Marks  Aot.  1883,  t.  32— 
ilmendflMii^-^Ord.  28,  r.  1. — ^In  an  action  brought 
under  section  32  of  the  Patents,  Designs,  and  Trads- 
Marks  Act,  1883,  to  restrain  threats,  the  plaintiffs,  by 
their  statement  of  daim,  alleged  that  the  defendants' 
patent  was  hivalid.  Ohitty,  J.,  on  the  applioatiou  of 
the  defendants,  ordered  the  allegation  to  be  struck 
out  A.  subsequent  applioatiou  to  Kekewich,  J.,  to 
whom  the  action  had  been  transferred  for  trial,  for 
leave  to  amend  the  statement  of  daim  by  restoring 
the  allegation  of  the .  iuvali^ty  of  the  patent,  was 
refused. 

Held  (Fry,  L.  J.,  dissenting},  that  the  leave  to  amend 
ought  to  be  given  on  terms  which  would  prevent  the 
defendants  suffering  any  loss. 

Dedeion  of  Kekewich,  J.,  reversed.— JEurfo  v. 
BpenOe.  ca.  488«-68  Ik  T.  488. 

11.  I%reat  of  legal  proeeedinge^  ParUeularo^ 
Patents,  Designs,  and  Trade^Marks  Ad.  1883,  a.  32. 
—In  aa  action  to  restrain  threats  of  legd  proceedings 
for  iafringements  of  patents,  the  plafadtiffs  alleged  that 
the  patents  upon  which  the  defendants  relied  In 
making  threats  were  invalid.  The  defendants 
applied  that  the  plaintiffs  should  giro  particulars  ot 
their  objections  to  the  patents. 

Hdd  (itffirming  the  decidlon  of  North,  J.,  86 
W.  B.  263),  that  before  the  plaintiffs  could  be 
required  to  give  such  particulars  the  defendants 
should  gite  to  the  plaiotiCCs  a  list  of  the  patents  on 
which,  and  on  which  only,  the  defendants  relied,  and 
that  the  plaintiffB  should  undertake  to  amend  their 
statement  of  ddm  so  as  to  put  in  issue  the  vdidlty  of 
those  patents  only.-— C/n<on  EUdrioat  Power  and 
Light  Co.  V.  Eledrieal  Power  Storage  Co.  o.a.  913— 
38  Ob.  D.  325. 

See  also  Oovbkaxt,  1;  Damagis,  1;  Libu,  2; 
PaAonoB,  6. 

PAWKBB0KEB8  AOT.-^See  Falsb  iMFBUoxxnrr,  4. 

PATHENT    Into    COUBT.— See   Qosts»  2,    27,    36; 

OOUKTT     OOUBT,    20  ;    LlNDS     OlAUSBS     OoXtOLXDATIOK 

Aot,  4 ;  Pbaotioi,  36;  Sxttlbxbnt,  10 ;  Soucztoe,  8. 


PATUENT  out  of  COUBT.— Bee  IiirANT,  8;  Laitds 
Qbtusss  OoMSOLXDATioir  Act,  6,  6 ;  Life  Iksurakob, 
^ ;  SmziSKniT,  10. 
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PENALTY.— See  CopTBiaHT,  5 ;  Injunotion,  1 ;  Justiob 

07  THB  PBA02y  13.  ' 

PETITION.— See  Banicruptct,  11,  12,  25—27;  Com- 
pany, 39 ;  Ck)ST3,  10 ;  Ditorob,  1,  4 ;  Infant,  8 ; 
IjAnds  Glauses  Consolidation  Act,  4,  6  ;  Lifb  Insur- 
ANCB,  2 ;  MoKTGAGB,  4  ,*  Fatbnt,  5 ;  Trubtbb,  10. 

PHAEMAOY  AOT.— See  Adulteration,  1. 

PLEDGE.— See  Shippino,  7—9. 

POOR  LAW:— 

1.  In/ant — Bastard — Lunacy  of  mother — Order  of 
remcvil, — The  court  will,  in  the  exercise  of  ita  dlsore- 
tioOy  and  under  exceptional  drcnmetanoeB,  enoh  as  the 
lunacy  and  Improbable  recoTery  of  the  mother,  order 
the  remoTal  of  a  child  within  the  age  of  nurture  from 
her  care.— ^^^.  ▼.  Barnet  OuaraianB,  q.b.d.  —  57 
L.  J.  M.  C.  39;  58  L.  T.  947. 

2.  Irremovahility — Lunatic — Poor  Law  Amend* 
meni  Act,  1846  (9  &  10  VicL  c  66),  a.  l-^UnUm 
Ohargtahility  Act.  1865  (28  ft  29  Vict.  c.  79),  s.  8.— 
A  pauper  is  irremovable  if  the  periods  dnriiig  which 
he  resided  in  the  union  and  did  not  receive  parochial 
relief,  on  being  added  together,  oonstitnte  one.  year's 
residence,  for  the  year's  residence  need  not  be  con- 
tinnons. — Iptwieh  Ouardiam  ▼. .  West  Ham  Ouar- 
dian$,  a.B.D.  473—20  Q.  B.  D.  407 ;  58  L.  T.  419. 

S.  Irremowhility — Widow — Divided  Pari$he$  Act, 
1876  (39  &  40  Vict.  c.  61),  m.  34,  35.— A  woman  had 
resided  with  her  husband  for  three  years  in  a  certain 
parish,  and  continued  to  reside  there  for  three  months 
after  his  death. 

Held  (affirming  the  decision  of  the  Queen's  Bench 
Division,  36  W.  R.  478,  20  Q.  B.  D.  191)  (Lopea, 
L.J.,  dissenting),  that  she  must  be  deemed  to  be 
settled  in  that  parish  under  section  34  of  th^  Divided 
Parishes  Act,  1876. — Mtdway  Ouardiam  v.  j?ed- 
miniter  Ouardiam,  c.a.  851—21  Q.  B.  D.  278. 

4.  Mainienanei^^Ltknaiie—Eepaymieint  to  guardians 
'^Benefit  society — Trade  .union — Trade.  Union  Act, 
18T1  (34  A  35  Vict,  c  31), «.  l^Divided  ParUhee 
Act,  1876,  s.  23.— A  trade  union  is  not  a  "  ben^t  or 
friendly  society  '*  from  which  guardians  of  the  poor 
can  claim  reimbursement  under  section  23  of  the 
Divided  Parishes  Act,  1876,  in  respect  of  the  main- 
tenance of  a  pauper.—  Winder  v.  Kingtton^upon'Bull 
Guardians,  a.B.D.— 20  Q.  B.  D.  412. 

5.  JMaintenance — Mother — Second  marriage — 43 
ElisL  c.  2,  s.  6—4  A'  5  WiU.  4,  c  76,  s.  66.— The 
children  of  a  pauper  woman  are  not  relieved  of  their 
liability  to  maintain  her  by  the  fact  of  her  nfarrying 
again. — Arrowemith  t.  Dickenson,  q.b.d.  507 — 20 
Q.  B.  D.  252  ;  58  L.  T.  632. 

6.  Overseer — Audit  of  aocounts^-Non^atlendance 
— 4  ft  5  Will.  4,  c.  76,  s.  96.— Mere  neglect  by  over- 
seers to  attend  an  audit  of  parish  accounts  which  has 
been  duly  notified  by  the  auditor  does  not  of  itself 
constitute  the  offence  of  wilful  disobedience  Yonder  4 
ft  5  Will.  4.  c.  76,  s.  de.—Halgate  v.  Brett,  a.B.i>.  471 
—58  L.  T.  452. 

7.  Poor  rale  colUctor '^  Bemuneraiibn  ^^  Parlia^ 
mentary  registration. — Poor  law  guardians  are  not 
liable  for  the  remuneration  of  collectors  of  poor  rates 
in  respect  of  the  revision  of  the  litts  of  Parliamentary 
voters. — Agnew  v.  Maghera/elt  Ouardians,  CA.  (Ir.) 
—22  L.  B.  Ir.  26. 

8.  Settlement  —  Derivat've  settlement  —  Divided 
Pariehts  Act,  1876,  «.  35.— By  section  85  of  the 
Divided  Parishes  Act,  1876,  '*no  person  shall  be 
deemed  to  have  derived  a  settlement  from  any  other 
person,    •    •    •    except  in  the  ease  of  a  wife  from  I 


her  husband  and  in  the  case  of  a  child  nnder  the  ^i 
of  sixteen,  which  child  shall  take  the  settlement  ol  ih 
father  or  of  its  widowed  mother,  as  the  case  mtj  ^ 
np  to  that  age,  and  shall  retain  the  settlemot  n 
taken  until  it  shall  acquire  another." 

Held,  on  an  inquiry  into  the  settlement  of  a  pii|t 
over  the  age  of  sixteen,  that  the  pauper,  not  hsiiii 
acquired  a  settlement  of  its  own,  retained  the  aetttt* 
ment  which  it  derived  from  its  father  when  nndec  tk 
age  of  sixteen. 

Beg.  V.  Islington  Ouardians,  15  Q.  B.  D.  9S,S4 
W.  B.  Dig.  135,  overruled.— I>oreA<sCer  (^iiardissi ?. 
Poplar  Guardian;  cju  706—21  Q.  B.  D.  86;  R 
L.  J.  IL  a  78. 

9.  SdtUmeni~~DeTivaHve  seffZemenf— *<  TTtAw*- 
ChUd  under  tixteen^-'Divided  Parishes  Ad^  1876,  k 
35.— A  panper  under  the  age  of  aixteen,  whose  fste 
was  dead  and  whoee  mother  had  married  again,  hsfiag 
become  chargeable  to  a  parish  in  the  respondstt 
union,  an  order  was  made  for  her  removal  hits  thi 
appellant  nnlon,  in  which  was  the  birth  settlesMBtof 
the  mother.  Neither  the  father  nor  the  mother  hsd 
acquired  any  other  settlement  than  that  of  their  Uftk 

Held,  that  the  pauper,  at  the  time  of  adjndicstioi, 
after  hor  mother  bad  married  again,  had  no  othff 
settlement  than  that  of  her  birth,  which  was  in  the 
respondent  union,  and  that  the  order  was  wrongs 
Amersham  Ouardiam  v.  Oity  of  London  OuarMoMt, 
Q.B.D.  141—20  Q.  B.  D.  103  ;  57  L.  J.  IL  0. 6;  66 
L.  T.  83. 

10.  Stttlement^Emaneipaiion'^Diinded  Periiks 
Act,  1876,  as.  34,  35.— By  section  34  of  the  IKiiM 
Parishea  Act,  1876,  when  any  person  shall  hm 
resided  for  the  term  of  three  years  in  any  parish  h 
aoeh  manner  and  under  snnh  oircnmatanoss  in  saoh  U 
snch  years  as  would  render  him  inemovable,  bs  ihsU 
be  deemed  to  be  settled  therein. 

By  section  35  no  penon  shall  be  deemed  to  ban 
derived  a  settlement  from  any  other  person,  whste 
by  parentage,  estate,  or  otherwise,  except  in  the  osia 
of  a  wife  from  her  husband  and  in  the  case  of  a  sbfld 
under  the  age  of  sixteen,  which  child  shall  tsks  tts 
settlement  of  its  father  or  of  ite  widowed  mother,  ai 
the  case  may  be,  up  jto  that  age,  and  shall  rataia  tki 
settlement  so  taken  until  it  shall  acquire  another. 

The  pauper,  E.,  who  had  always  been  physiosOjis- 
capable  of  work,  was  the  legitimate  daqghter  of  C 
and  M.,  and  was  bom  in  the  appellant  union,  iavUet 
her  father  was  settled,  on  the  27th  of  Ootoher,  1661. 
In  1862  she  and  her  parents  went  to  reside  in  the  K. 
Dnion,  where  a  died  in  1868.    In  1871  her  mati^, 
M.,  married  again.    On  the  27th  of  October,  1677, 
the  pauper  attained  the  age  of  sixteen,  and  on  the  W 
of  June,  1880,  she  began  to  receive  relief  fioathiX 
Union.    In  November,  1885,  E..  with  her  nMth««' 
stepfather,  with  whom  she  had  always  residel,  t^ 
into  the  respondent  union,  where,  on  the  tU* 
September,  1886,  she  became  chargeable. 

Held,  that  E.  had  not  resided  in  the  N.  UoiosM** 
to  acquire  a  settlement  after  she  had  attained  the  4^ 
of  aixteen,  and  that  she  retained  the  ssttfeMit 
derived  from  her  father,  since  her  mother,  ea  h« 
second  marriage,  ceased  to  be  a  widowed  mothsri  ^ 
.  that  jhe  was  therefore,  settled  in  the  appellant  iBioa 

Every  child,  on  attaining  the  age  of  sixtsea,  em 
whether  continuing  a  mei^ber  of.  its  father's  f^aiBy  * 
not,  and  whether  mentally  or  phyaieally  incsfshls  ee 
not,  is,  for  the  purposes  of  settlement,  eBUAo^pfltsi* 
and  is  capable  of  acquiring  a  settlemenf. 

Judgment  of  the  Queen's  Bench  Division  siil«^ 

— Highworth  and  Swindon  Ouardiam  i.  ffMery 

on^Sevem  Ouardiam,  ojt.  422-20  Q.  B.  D.  597;  57 

KJ.  M.O.  33;  58L.T.  889. 

See  also  AnxoniTBATiON,  9 ;  Goers,  45 ;  Luvact,  3* 
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POOR  BATK  :— 

1.  Appeal-^ A Bieument  wmmittee — Provi$ionallUt 
--Specitd  Buaiana — Metropclii  VdluaUon  Aet^  1869 
^32  A  33  Vid.  c.  67),  :  47.— No  appeal  Ilea  to  special 
aeuiona  from  the  detenninatioii  of  an  a^aetament  ooin- 
nittee  on  an  objection  to  a  provialonal  list  made 
Tinder  eeotion  47  of  the  Metropolia  Yalaation  Act, 
1869.~^ttZAam  Ai$mmefU  Oommittee  t.  Wtlh,  q.b.i>. 
«58— 20  Q.  B.  D.  749 ;  69  L.  T.  103. 

9.  Appeal^  VcdutMon  liit-'CmUribuUon  iownion 
^Parochial  Aauimneni  Ad,  1862  (25  ft  26  VicL  e. 
^03),  »*  32*— The  gaardiana  of  »  union  reoeiTed  anma 
from  the  overseera  of  a  township  ondar  precepta  baaad 
upon  the  existlog  ^nation  list.  It  was  subseqnentlj 
decided,  on  an  appeal  by  oolUerj  owners  reprerenting 
two-tbirda  of  the  township,  that  the  Talaation  list  waa 
too  high.  The  overseers  did  not  appeal  against  the 
Taloation  list  under  section  82  of  the  Parochial  Assess- 
ment Act,  1862,  but  ha?ing  refunded  the  amount 
overpaid  by  the  colliery  owners,  claimed  credit  for  the 
^excess  paid  to  the  guardians. 

Held,  that  the  guardiana  might  give  credit  for  the 
«ums  overpaid  by  the  overseers,  tiiough  the  latter  had 
not  appealed  against  the  valuation  Ust;  and  that 
justices  might  refuse  to  enforce  by  distress  warrant 
the  precept  for  a  general  rate  based  on  the  old  valua- 
tion list  when  it  appeared  that  such  sums  had  already 
been  paid  in  excess  by  the  overseers. — Tynemouih 
Ouardiam  v.  Backuwrth  Overteers,  q.b.d.— '57  L*  J. 
_  H.  0.  53. 

3.  DMre$B  warrant^DUeretion  of  juitiees. — On  a 
«ummona  befare  Justioea  to  enforce  a  poor  rate  againat 
a  railway  company,  it  appeared  that  property 
oooupled  by  the  company  had  been  assessed  as  **  offices 

.  and  land  with  rails,"  but  that,  in  estimating  the 
amount  of  the  rate,  the  overaeers  had  treated  certain 
bnUdinga  aa  being  occupied  by  the  company  which 
were  not  in  fact  occupied  by  them.  The  company 
had  not  appealed  against  the  rule. 

Held,  that  the  Justices  were  bound  to  issue  a 
distress  warrant. — ManeheUer  Overteers  v.  Seadlam, 
i».B.i>.— 21  a  B.  D.  96 ;  L.  J.  M.  0.  89. 

4.  Exempiion  —  Beformatory  $cho6l.  —  A  re- 
formatory school,  the  managers  of  which  have  been 
granted  a  certificate  under  the  Beformatory  Schools 
Act,  1866,  is  rateable  to  the  relief  of  the  poor. 

SheppardY.  Bradford,  12  W.  B.  867,  16  0.  B. 
^N.  8.  369,  overruled. 

Judgment  of  the  Qaeen's  Bench  Division  (reported 
35  W.  R.  731,  19  Q.  B.  D.  280),  affirmed.— 7ttn- 
nidiffe  v.  Birkdah  OiWMers,  o  a.  360—20  Q.  B.  D. 
450. 

See  also  AnAOHicaifT,  6 ;  Poor  Law,  7  ;  Eaxlwat, 
12. 

POWER  of  APPOINTMENT  :— 

1.  DefavU — Delegation UUimate  limitatUm,^- 

-Tbe  donee  of  a  power  of  appointment  among  his  own 
^children  appohited  to  his  son  for  life,  with  remainder 

to  hia  son's  children  as  he  should  appoint,  and  in  de- 
fault of  such  appointment  to  the  son  absolutely. 
7fae  acn  died  without  having  ezercised  the  power  of 
•Appointment  delegated  to  him. 

Held,  that  the  ultimate  limitation  to  the  son  waa 
walid  and  took  effect* — WUHameon  v.  FarweU,  ch.d. 
iroB.,  J.,  37—85  Oh.  D.  128 ;  56  L.  J.  Oh.  645 ;  56 
Jm.  T.  824. 

2.  ffuaband  and  wife — Jointure^Eicrow — Corrupt 
iargain.'-^W*  had,  under  his  father'a  will,  a  power 
of  appointment  to  the  extent  of  £200  per  annum  for 
the  purpose  of  Jointuring  his  wife.  An  arrangement 
^raa  oome  to  between  W.  and  his  wife,  from  whom  he 


was  living  apart,  in  pursuance  of  which  W.  was  to 
execute  an  appointment  to  that  amount  in  favour  of 
bis  wife,  who  was  thereupon  to  assign  £60  per  annum, 
part  of  the  appointed  sum,  to  T.,  with  whom  W. 
was  living.  The  deed  of  appointment  was  executed, 
but  the  wife  refused  to  execute  the  assignment  of  the 
£60  to  T. 

Held,  in  an  action  by  the  wife  claiming  a  declara- 
tion that  the  power  of  appointment  was  validly 
exercised  to  the  extent  of  £140,  that  the  appointment 
would  never  have  been  made  at  all  except  for 
eifeotuating  an  unauthorised  purpose,  and  that  the 
action  must  be  disrabsed. 

Held,  also,  that  the  appointment  in  favour  of  the 
wife  was  an  escrow,  being  intended,  to  the  knowledge 
of  the  husband  and  wife,  only  to  take  effect  on  con- 
dition of  the  wife  assigning  a  portion  of  the  Jointure- 
moneys  to  a  third  party  not  an  object  of  the  power. 

The  statement  of  the  law  in  Sugden  on  Powers,  8th 
ed.,  p.  712,  disapproved,  but  followed. —  Whelan  v. 
Palmer,  old.  xbx.,  y.  587 — 57  L.  J.  Oh.  787. 

3.  SetiUeminl^^Afier^aoquired  property^^GovenarU 
to  setUe» — ^A  marriage  aettlement  contained  a  covenant 
that  if  the  wife,  or  the  huaband  in  her  right»  should  at 
the  aame  time  and  from  the  same  source  become 
entitled  to  real  or  personal  property  of  the  value  of 
£500  or  upwards,  the  same  should  be  vested  in  the 
trustees  of  the  settlement,  to  be  held  on  the  same 
trusts  aa  the  property  assigned  to  them  by  the  wife. 
The  wife's  father  afterwards  bequeathed  £4,000  to  the 
trustees  of  the  settlement  upon  trust  for  such  persons 
and  for  such  purposes  aa  the  wife  should  appoint  in 
writing,  and,  in  default  of  or  subject  to  any  such 
appointment,  in  trust  for  her  separate  use,  and  the 
will  declared  the  testator's  intention  that  the  wife 
should  be  able  to  defeat  the  covenant  to  settle  af ter- 
acquirad  property  by  exercising  her  power  of  appoint- 
ment. The  wife,  by  nine  separate  appointments  pf 
sums  under  £500,  appointed  the  £4,000  to  be  held  in 
trust  for  her  separate  use. 

Held,  that  the  appointment  was  valid. — OUphant  T. 
Oerard,  ch.d.  hob.,  j.— 58  L.  T.  800. 

4.  Special  oceftpaney-^Devolution  of  titU^^ Annuity* 
By  deed  executed  in  1820  S.,  in  consideration  of  the 
marriage  of  his  son  M.,  and  to  provide  an  annuity 
of  £400  for  M.  and  maintenance  for  his  intended 
wife  and  the  issue  of  the  marriage,  conveyed  land 
held  on  leases  renewable  for  ever  to  trustees,  their 
heirs  and  assigns,  on  trust  to  pay  to  M.  an  annuity  of 
£400  for  life,  and  after  his  death  to  pay  £100  to  hia 
wife,  if  surviving,  and  as  to  the  residue  of  the  annuity 
and  the  said  £100,  after  the  wife's  death  in  trust  for 
the  children  of  the  marriage  in  such  shares  as  M. 
should  by  deed  or  will  appoint,  and  in  default  of 
appointment  in  trust  for  all  the  children  equally,  if 
more  than  one,  or  their  heirs,  executors,  administra- 
tors, and  assigns,  and  after  the  death  of  M.  without 
issue  or  the  death  of  all  his  issue  under  age,  then  on 
trust  for  the. sole  use  and  benefit  of  8.,  his  heirs, 
exeoutora,  and  administrators.  There  was  a  power  of 
entry  and  distress  to  M.  and  his  intended  wife  for 
recovery  of  arrears  of  the  annuity.  In  1869  M., 
by  deed  of  appointment,  after  reciting  his  desire  to 
appoint  the  annuity  created  by  the  settlement  among 
hia  surviving  children,  and  in  exercise  of  his  power, 
appointed  £50  a  year  to  his  daughter,  her  heSt$, 
executors,  administrators,  and  assigns,  and  that  the 
residue  of  the  annuity  should  be  limited  to  the  uses  of 
others  of  his  children,  their  executors,  administraton, 
and  assigns,  as  tenants  in  common. 

Held,  that  the  deed  of  1869  did  not  alter  the  spedal 
occupancy,  but  that  on  the  death  of  an  appointee  hia 
share  devolved  on  his  heir>at-law.— VTAffofteai  T« 
Morton,  v.o.  (Ir.)--19  L.  B.  Ir.  435. 
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6.  WUl^Contrary  inientiim— Willi  Ad.  1837  (1 
Viti*  e,  26)  9.  27.— By  a  settlement  made  bj  M.  on  bis 
marriage  property  was  veeted  in  trustees,  upon  snob 
tniflta  for  tbe  benefit  of  the  children  of  the  marriage, 
ox  for  tbe  benefit  of  any  other  person  or  persons,  as  M. 
Bhonld  by  will  "  expressly  referring  to  this  power,  or 
the  snbject  thereof/'  appoint;  and  In  default  of 
appointment  on  trusts  for  the  children  of  the  marriage, 
and  M.,  by  his  will  (which  did  not  refer  to  the  power), 
gaye  the  residue  of  his  estate  to  trustees,  on  trusts  for 
bia  daughter  and  her  children. 

Held,  that  as  no  **  contrary  intention  "  appeared  by 
the  will,  the  residuary  gift  was  a  good  execution  of  the 
general  power  contained  in  the  settlement. — Moion  t. 
Thome,  CH.D.  nob.,  j, — 57  L.  J.  Ob.  639. 

6.  Will -^  Revocation  ^Wm  Act,  1837,  a.  27.<- 
Under  a  marriage  aettlement  £1,000  waa  settled  upon 
trust  for  such  persons  as  G.  should  by  will  or  codicil, 
09  iny  writing  in  the  nature  thereof,  appoint.  G. 
execute^  a  docuinent  which  be  called  a  testamentary 
!  appointment,  and  thereby,  in  pursuance  of  his  power 
of  appoi&tment  under  the  settlement,  hei^^pointed  the 
£1,000,  subject  to  the  payment  of  hie  debts,  funeral 
and  testamentary  expenses,  whether  of  his  testamen- 
tary appointment  or  of  any  will  or  oodidl  afEeoting  his 
general  property,  unto  bis  four  sons.  G.  afterwards 
by  will,  after  making  yarions  specifio  bequests  to  his 
four  sona  and  three  daughters,  gaye,  deyiaed,  and 
bequeathed  all  the  rest,  residue,  and  remainder  of  his 
aatate  and  effects  whatsoever  and  whereaoeyer  nnto  all 
hia  children  equally*  Probata  waa  granted  of  the  will, 
hut  not  of  the  teetamentary  appointment. 

Held,  that,  by  the  27tii  section  of  the  Wills  Aet, 
1837,  the  gift  in  the  will  operated  as  a  zevocation  of 
tte  prior  testamentary  appointment,  and  as  an 
-  execution  of  the  power  of  appointment  giyen  by  the 
marriage  setdemoot.— TTAife  y.  BandolpK  cb.d.  hob., 
f.  429—37  Cb.  B.  413 ;  57  L.  J.  Ob.  734 ;  58  L.  T.  11. 

See  also  Diyobcb,  15;  Hussaivd  aitd  Wifb,  14; 
SsrrLBKBNT,  4»  5,  7  ;  WiLt,  5,  42 — (UL 

PBACmOE  :— 

Appeal — 

1.  Affidavits  —  InUrheutory  order — Infundion — 
JSreaeh — Sequettration — Orcf.  58,  r.  4.— On  appeal 
against  the  refusal  of  a  Judge  to  issue  a  writ  of 
sequestration  for  breach  of  an  injunction  to  restrain 
the  infringement  of  a  patent  the  appellant's  counsel  pro- 
posed to  read  fresh  aifidavitf,  copies  of  which  had  been 
furnished  to  the  respondents. 

Held,  that  the  order  appealed  against  was  an  Inter. 
.  locutory  order  within  ord.  58,  r.  4,  and  that  the 
appellant  might  use  fresh  aflidayits. — Speneer  y.  An- 
coaU  Vale  Rubber  Co.,  o.a.~58  L.  T.  363. 

2*  Criminal  nuUUr—MaheoB  eorpi»— £Mnu2s<«on 
— JttdtofMre  Act,  1878  (86  4b  37  Viet.  e.  66),  s.  47.— 
No  sppeal  lies  from  tbe  judgment  of  tbe  Queen's 
Bench  Dirision  upon  an  appUeation  for  a  writ  of 
habeas  eorpua  in  the  case  of  a  fngitiye  criminal  eom- 
mitted  to  prison  under  the  Bztradition  Act»  1870, 
with  a  Tiew  to  his  surrender  to  a  foreign  country,  as 
the  judgment  of  the  Queen'a  Bench  Division  is  a 
«< judgment  in  a  criminal  cause  or  matter"  within 
aeotlon  47  of  the  Judicature  Act,  1873.— A  parte 
<  WwahaU,  aA.  655—20  Q.  B.  D.  832;  57  L.  J.  ^  C. 
71. 

Z.  2Himi$$al^Frivciaui  appHeaUom.'^When  a 
party  has  made  repeated  fritolous  applications  in  order 
to  impeach  a  judgment^  the  Ooutt  of  Appeal  will  make 
an  order  pcohibitiog  any  further  applloation  without 
laaye  from  the  court.— (7repe  y.  Loam,  o«a. — 37 
Ch.  D.  168 ;  57  L.  J.  Ob.  435  1  58  U  T.  100. 

4»  Habeas  oorpui— /ncHioiifore  Ad,  1873,  «.  19. — 


There  is  an  appeal  to  the  Oourt  of  Appesl,  nadw 
section  19  of  the  Judicature  Act,  1873,  agiiut  fh» 
granting  of  a  writ  of  habeeu  eorptt$.^^Ex  pofU  BA- 
Cox,  o.A.  209—20  Q.  B.  D.  1 1  57  L.  J.  a  B.  9t; 
58  L.  T.  823. 

5.  New  trial^JEniering  fudgment^Ord,  58,  r.i 
— iV  Lord  Halebury,  0.,  on  an  appeal  egsiaife  a 
order  for  a  new  trial,  on  the  gronnd  that  the  raid 
was  against  the  iweight  of  eyidenoe,  ord.  58,  r.  4, 
does  not  empower  the  Ooort  of  Appeal  te  Mte 
judgment  for  tbe  party  against  whom  the  f«disfe  lu 
found.— SToiiZmin  y»  MiUar,  H.b— 12  Ap^  U6;  87 
I1.J.  Q.B.  301. 

6.  PaUni^Infringemeni^Certifteate  of  vdliditf^ 
Paiente,  Deeigne,  and  Trado-Marke  Ad,  1883(46(1 
47  Ftcf.  c.  57),  s.  81— JiKft'oo^ure  Ad,  1878,  «.  1». 
— In  an  action  for  infringement  tbe  defendsnt  dssiBd 
the'yalidity  of  the  patent^  and  delirered  partioiihD 
of  a  number  of  objections  thereto.  He  eAtaUiahad 
one  objection,  but  failed  to  establieh  the  othen.  The 
Judge  gaye  Judgment  for  the  defendant*  andfi^OB 
the  application  of  the  plaintiff,  granted  a  osrtiiieitB, 
that  the  yalidity  of  the  patent  came  in  qnsiiloD, 
under  section  31  of  the  Patents,  Designs,  aadTiids- 
Harks  Act,  1883. 

Held,  upon  appeal  by  the  defendant  taa  Che 
decision  granting  the  certificate,  that  no  appeal  I17, 
as  the  decision  was  not  a  "  judgment  or  order^  vitUs 
section  19  of  the  Judicature  Act,  I873.-iiSiifa» 
Foundry  and  Engineering  Co.  y.  Bail  (2},  cul  407- 
20  0.  B.  I).  491 »  57  L.  ^.  Q.  B.  352. . 

7.  Aiiperiwooeeettii^—OnitsnauJa— Onl.19ff.lt 
'^Ord.  68,  rr.  1,  2.— In  prooeedings  on  the  Oww 
side  in  the  Queen's  Bench  Division  there  ii  nspw* 
to  admit  a  person  to  sue  or  defend  in/ormipmpgk 
— Jf  ttZIeneiien  y.  CotOeon  (2^  Q.b^.  811-21  a  B.  P. 
8;  57  L.  J.  Q.  B.  464. 

8.  Pauper  proeeeding^Houee  of  Lorde^Pon^ 
appoal^Fiih^^Puhlie  right. — Leaye  will  not  1* 
granted  to  proeecute  an  appeal  to  the  Honae  of  Udt 
in  fortnd  pauperis  where  the  appellant  seeki  as  flse 
of  the  public  to  establish  a  right  of  fishing  in  a  tidii 
river,  the  appellant  baying  been  SMsiated  in  the  ]il%»- 
tion  by  subscriptions.— Botsie  y.  Marquis  ^  ifa 
H.L. — 13  App.  371. 

9.  Podpontmeni^^Suffieitvi  reosoii.— An  •ppDf*j* 
tp  postpone  the  bearing  of  an  appeal  which  is  i>  v 
general  list,  though  made  with  the  cooscnt  of  « 
parties,  will  not  be  granted  as  a  matter  of  oeaia> 
The  court  requires  some  sufficient  reason  for  the  p^ 
ponement  to  be  shown.  Tbe  fact  that  negotiili# 
with  a  view  to  settlement  of  tbe  appeal  are  peadiit 
is  such  sufOcient  reason. — Bird  y.  Awdrem,  ouu  1* 

10.  Shorikaand  w4es--0rd.  58,  r.  11.— Whesig 
question  of  fact  is  inyolyed  in  an  appeal  ^*^f^ 
as  to  which  has  been  given  orally  in  the  ^o^*'^ 
it  is  the  duty  of  the  appellant  to  apply  to  m^  ^ 
judges  of  the  Oourt  of  Appeal,  through  his  d^ 
ask  the  judge  from  whom  the  "ppo^l  ocmss  to aai* 
oopy  of  his  notes  to  the  Oourt  of  AppssL  U  m 
appellant  has  not  ao  applied,  the  appeal  w  •* 
ordered  to  stand  over  at  the  appellcnt'a  ■9*'*^,^ 

Shorthand  notes  of  eridanoa  hi  the  eoart  Wg» 
talDsn  by  an  independent  pratsssiepal  shsrihad 
writer,  may  be  refened  to  on  the  hssriag  ofii 
appeal,  bnt  the  Oourt  of  Appeal  wUl  not  s]lov»>^ 
hand  notes  of  evidence  taken  by  a  derk  of  oMd  tht 
solicitors  in  the  action  to  be  in  any  mj  tehtisA  ta*^ 
JSWin^ton  v.  Clarh,  ca.  873—38  Oh.  D,  881;  »• 
L.  T.  818. 

11.  Btunnofies    Vauri^lkposit''8kmmriss  AA 


WMklr  Biportar,  Or.  6,  itaa^] 
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1869  (32  ^  38  Vid.  c.  19),  $.  3S— Jai<2iarfiir«  Ad, 
1873,  ••  18,  m^jec^ton  3— OnZ.  68»  r.  15.^The  pro- 
▼iiion  in  flection  32  of  the  Stennariefl  Act»  1869, 
leqniriDg  a  depofit  of  £20  to  be  made  with  the 
jegletrar  of  the  Stannariee  Ooart  on  appeals  from  the 
Tloe^Watdflo,  ia  not  abrogated  by  the  Judleatore  Aots 
ot  by  aay  of  the  rolea  tbertiinder»  aad  ia  atlU  in 
-force. 

JLu  nndertaUog  not  to  appeal  given  after  the 
•deUverj  of  Jodgment  on  the  matter  at  iMue^  bnt 
*lMfbve  the  Judge  had  decided  the  qaeetion  of  ooste, 
hj  conneel  on  behalf  of  an  nnaaooMefol  litigant,  on 
-condition  of  hia  client  not  being  required  to  pay  the 
ooatfl  of  the  BQCceeafnl  litigant,  ia  within  the  implied 
aathorify  of  oonnae),  and  cannot  be  withdrawn  in  the 
absence  of  mlaa^yrohenaioB  or  aurprlae  Indnoing  the 
^uidertaklDfr. 

An  appeal  once  aet  down  cannot  be  withdrawn  by 
^e  appellant  on  merely  obtaining  the  written  conaent 
thereto  of  the  reapoudent,  bat  an  applioatlon  to  the 
court  for  leaTC  to  withdraw  the  appeal  ia  neoeaaary, — 
In  rt  Wnt  Devon  Ortat  Oomoia  Mint  Oo.,  aA.  342 — 
38  Ch.  B.  51 ;  57  L.  J.  Ob.  850. 

12.  Tim^^Extention — Oompanff-^Winding  ^ — 
IXfffctor.— A.,  B.,  0.,  D.,  K,  and  F.  were  direotora  of 
a  company.  A.,  B.,  and  0.  retired,  after  celling 
41icir  abarea  to  the  company  and  receiting  payment 
•oot  of  the  company 'a  funda.  The  company  waa 
^omid  np,  and  an  order  waa  made  on  all  the  aix 
•dtreetora  to  replace  the  money  paid  to  A.,  B«,  and  0., 
laith  liberty  to  D.,  £.,  and  F.  to  apply  aa  to  the 
UaMUty  of  A.,  K,  and  0.  On  the  laat  day  for 
appealing  A.,  B.,  and  C.  appealed  againat  the  order 
^thont  the  knowledge  of  D.,  E.,  and  F. 

The  court  gaTc  lea?e  to  B.,  E.,  and  F.  to  appeal 
«fter  time.— /n  ra  Clayt<m  MiUt  Manufaduring  Co,, 
c^.— 87  Oh.  D.  28  I  57  L.  J.  Ob.  325 ;  58  L.  T.  317. 


Ohaboino  Obdi 

13.  Fund  in  caurt^Ord.  46,  rr.  1,  3—1  eft  2  Vid. 
e.  110,  a.  14— Jtiiftcalttra  Ad,  1873,  a.  24,  snlHudion 
7.— Under  ord.  46,  rr.  1,  3,  a  charging  order  may  be 
made  on  caah  atanding  to  the  credit  of  the  Judgment 
debtor  in  the  name  of  the  Paymaater-Gknml. — 
Brtrdon  ▼•  BdwardBf  q.b.d.— 21  Q.  B.  B.  226. 

OoicpitOKiaB — 

14.  Auihariiy  of  counieh — It  ia  within  the  general 
eiithority  of  counsel  conducting  a  cause  in  court  to 
conaent  to  a  compromiae  upon  terma,  unlaaa  the  client 
baa  withdrawn  hia  authority  to  the  knowledge  of  the 
oppoaite  party. — M<Uthews  t.  Mun$ter,  a  a.  178—- 20 
O.  B.  B.  141  ;  57  L.  J.  Q.  B.  49 ;  57  L.  T.  922. 

PABTIBfl— 

15.  Adding  de/endant^Er  parte  a;>p^*ea(^on — Ord, 
l^l,  r.  11. — An  application  to  add  a  defendant  to  an 
action  muat  not  be  made  ea  parte, — Hall  y.  Odbink, 
<3B.n.  KAT,  J.  259. 

16.  Adding  defendant — PartnerBhip^Ord,  16,  r. 
11.— In  an  action  for  a  partuerahlp  debt  the  defend- 
ant haa  a  right,  under  ord.  16,  r.  11,  to  add  aa 
defendant  a  person  who  ia  Jointly  liable  with  himaelf 
for  the  money  claimed,  although  the  plaintiff  objeota 
to  the  addition. 

Ktndal  y,  Hamilton,  28  W.  B.  97,  4  App.  Oaa. 
504,  followed. — Pilley  t.  Rohin$on,  q  B.n.  269—20 
<i.  B.  B.  155  ;  57  L.  J.  Q.  B.  64;  58  L.  T.  110. 

17.  Adding  plaintiff— Consent  in  writing — Trndee 
^^Ord,  16,  rr.  2,  11  — The  rule  that  no  person 
ahall  be  added  aa  a  plaintiiE  without  hia  conaent 
in  writing  doea  not  admit  of  an  exception  where 
the  plaintiila  iu  an  action  aeek  to  add  aa  a  co- 
IplaintUf  a  penon  who  ia  « truatee  for  the  pUintiAi.— 


Beeleg  ▼.  Btdfy,  men.  ohi.,  j.   604 — 37  Oh.  B.  648 ; 
67  L.  J.  Ob.  464;  58  L.  T.  510. 

18.  Partition  adion — Lunacy —  Neai  friend — 
Partition  Aet,  1868  (81  d  32  Vid.  o.  40),  as.  8,  4— 
PartUion  Ad,  1876  (89  A  40  Vict.  e.  17),  a,  6.— A 
partition  action  may  be  brought  by  a  peraon  of 
unaound  mind  not  ao  found  by  a  next  friend. 

Half  hide  t.  Rohinaon,  22  W.  B.  448,  L.  R.  9  Oh. 
373,  diatlngnUhed. 

An  action  for  aale  under  the  Partition  Acta  having 
been  brought  by  two  tenauta  in  common,  one  of 
whom,  stated  to  be  of  weak  mtnd,  aued  by  the  other 
aa  bis  next  friend,  the  court  held  that  an  action  in 
that  form,  being  primdfade  for  his  benefit,  could  be 
maintained*  and  ref uaed  to  atr ike  out  his  name  aa  co. 


8$mhl9f  a  requeat  tat  aalc  at  the  trial  by  a  next 
friend  on  behalf  of  a  peraon  of  unround  miod  not  ao 
found,  aaauming  that  auoh  a  requeat  can  be  effectually 
made,  cannot  be  acted  upon  In  the  aame  way  aa  a 
requeat  by  a  peraon  not  under  diaability,  nor  unleaa 
the  court  ia  aatiafled  thai  the  aale  ia  for  hia  bencat.-^ 
Porter  ▼.  Porter,  o.a.  580—37  Oh.  B.  420. 

19.  Third  party — Indemnity. — la  an  action  againat 
a  railway  company,  the  relief  claimed  by  the  plaintlib 
waa  that  auma  ot  atook  of  a  apeoifled  amount  might 
be  tranaferred  into  the  namea  of  the  plaiotiffa  in  the 
oompany'a  regiater,  the  plaintilta  alleging  that  atook 
to  that  amount  had  been  improperly  tranaferred  out 
of  their  namea  by  the  defendant  company  in  oonae- 
quenca  of  a  forged  authority  to  tranafer.  The  rail- 
way company  were  alone  made  defendanta.  The 
defendant  company  obtained  leare  to  iaaue  a  third 
party  notioe  claiming  indemnity  againat  peraona  who 
were  tranafereea  of  pari;  of  the  atock,  and  that  order 
waa  not  appealed  from.  On  a  aummona  for  direotions 
by  the  defendant  company— the  third  partiae  refuaing 
to  admit  any  liability  to  contribution  or  indemnity — 
Kay,  J.,  made  an  order  that  the  third  partiea  ahould 
be  at  liberty  to  attend  at  the  trial  of  the  action  and 
take  auoh  part  therein  aa  the  Judge  might  direct,  and 
that  they  ahould  be  bound  by  the  trial,  bot  ref  need  to 
allow  them  to  delirer  a  defence. 

Held,  on  appeal  by  the  third  partiea,  that  the 
order  waa  right,  on  the  gronnda  (1)  that*  though  the 
defendant  company  were  willing  to  have  the  third 
partiea  added  aa  defendanta,  yet,  baviug  regard  to 
the  nature  of  the  relief  claimed  by  the  action,  the 
plaintiiSB  were  entitled  to  object  to  the  third  parties 
beiog  added  aa  defendanta ;  (2)  that,  having  regard 
to  the  fact  that  the  defendant  company  had,  by  Uieir 
defeDoe^  raiaed  every  point  that  could  be  auggeated 
by  the  third  partiea,  no  injuatloe  had  been  done  to 
the  third  partiea  by  the  refuaal  to  allow  them  to 
deliver  a  defence. 

Eden  v.  Weardale  Iron  and  Coal  (7o.»  35  W.  B. 
507,  35  Gb.  B.  287,  explained. 

C6U$  ▼•  Civil  Service  Supply^  Aeeociatian^  32  W.  B. 
407,  26  Oh.  B.  529,  followed. — Barton  v.  London  and 
North'Weetem  Bailtoay  Co.,  c.a.  452—38  Oh.  B« 
144;  57  L.  J.  Oh.  676 ;  58  L.  T.  549. 

20.  Third  party — Marine  inaurance-^Suing  and 
labouring  elauae — Indemnity — Ord.  16,  r,  48. — The 
uaual  auing  and  labouring  clause  in  a  policy  of 
marine  inaurance  doea  not  amount  to  a  contract  by 
the  underwritera  to  indemnify  the  ahipowner  in 
reapeot  of  contracta  made  by  him  for  the  purpose  of 
attempting  to  aave  the  abip,  and  therefore,  where  an 
action  brought  ia  againat  the  ahipowner  for  work 
done  under  auoh  a  contract,  the  defendant  ia  not 
entitled  to  bring  in  the  underwritera  aa  third  parties 
under  ord.  16,  r.  48.— «^oAn«<on  v.  Salvage  AaaodaiUmf 
O.A.  56-19  Q.  B.  B.  458 ;  57  L.  T.  218. 
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SI.  Anundment'^Be'Berviee — Specific  performanoi 
-^Ord,  ilf  r«  11. — In  the  statement  of  claim  in  an 
action  lor  spedflo  performance  the  plaintiff  oraTed 
leave  to  refer  to  the  agreement,  and  spoke  of  the 
property  agreed  to  be  sold  as  ''described  in  the 
schedule  to  the  said  agreement.*'  The  defendant 
delirered  no  statement  of  defence.  The  plaintiff 
DOTed  for  Judgment  in  default  of  pleadings. 

Held,  that  the  deacription  of  the  property  was  in« 
sufficient ;  that  the  court  eould  not  look  at  any 
eyidence  beyond  the  pleadings;  and  that  the  state- 
ment of  claim  must  be  amended  and  serred  again. — 
Smith  ?•  Buehan,  ch.d.  xat,  j.  631. 

82.  Amendment  withoui  leave — Waiver — Ord.  18, 
r.  2— Ord.  70,  r.  2.— A  claim  to  recover  possession  of 
land  was,  after  the  institution  of  an  action  for  ad- 
ministration, added  by  amending  the  statement  of 
claim,  and  without  the  leave  of  the  court  being  ob- 
tained under  ord.  18,  r.  2.  The  defendant  pleaded  to 
the  amended  statement  of  claim,  and  raised  the  ob- 
jection to  the  Joinder  of  causes  of  action  without 
leave,  but  took  no  step  to  insist  on  the  objection  until 
the  trial  of  the  action. 

Held,  that  the  objection  to  the  Joioder  of  the 
<daims  could  not  be  insisted  on  at  the  trial,  as  it 
would  be  too  late  under  ord.  70,  r.  2. — Derhon  v. 
CoUie,  CH.n.  xbx.,  j.  667—58  L.  T.  519. 

23.  OounteT'Claim^DefendatUi  to  coynier^daim^ 
Default  of  appearanee — Judgment— Ord.  27,  rr.  1,  2 
— Ord,  32|  r*  6.^3everal  persons  as  plaintifEs  brought 
an  action  against  a  defendant,  T.,  to  restndn  him 
from  infiioging  certain  commonable  rights  over  a 
piece  of  waste  land.  T.  counter-claimed  agahist  the 
plaintiffs  and  seven  other  persons  not  originally  patties 
to  the  action  for  an  injunction  to  restrain  them  from 
erecting  fences  on  part  of  the  waste  land.  The  seven 
persona  so  Joined  did  not  enter  an  appearance,  and 
judgment  against  them  on  the  counter-claim  in 
default  of  appearance  was  moved  for  by  the  defendant 
in  the  action. 

Held,  that  the  cause  of  action  against  the  seven 
persons  was  not  severable  within  the  meaning  of  ord. 
27,  r.  12,  but  came  within  ord,  32,  r.  6,  and  that  the 
case  was  not  one  in  which  immediate  Judgment  would 
be  granted  against  the  defendants  to  the  counter- 
claim who  had  not  appeared. —  Vemey  v.  Thoma$, 
CH.D.  xxs.,  7.  398—58  L.  T.  20. 


24«  DefauU — Admiralty  action — Damagei — Lord 
CamphtlVs  Ad  (9  A  10  Vid,  c.  93),  s.  I— Judicature 
Adf  1873,  s.  11.— In  an  action  to  recover  damages  for 
loss  of  life  under  Lord  Campbell's  Act  under  section 
11  of  the  Judicature  Act,  1875,  the  court — there 
having  been  default  in  pleading — ^prono*inced  inter- 
locutory Judgment,  and  ordered  the  damages  pro- 
ceeded for  to  be  assessed  on  a  writ  of  inquiry  directed 
iff  the  sheriff  of  Middlesex. — TJie  Onvell,  p.d.  &  a.d. 
703—12  P.  D.  80;  57  L.  J.  P.  D.  &  A.  61. 

25.  De/autt-^  Counter 'daim — Judgment — Ord.  27, 
r.  11. — In  an  action  for  goods  sold  and  delivered 
there  was  a  counter-claim  for  damages  for  wrongfully 
issuing  an  execution.  The  plaintiff  filed  no  reply, 
and  the  action  was  dismissed  for  want  of  proeecutioo. 

Held,  that  judgment  on  the  counter-claim  could  be 
signed  only  on  motion  for  judgment  under  ord.  27,  r. 
ILSiggina  v.  Scoti,  q.b.d.— 21  Q.  B.  D.  10 ;  58 
L.  T.  383. 

26.  DefauU — Judgment — Adicn  in  rem — Ord.  13, 
r.   12. — In    an  action   in  rem    for  nece»saries  the 
defendant  did  not  appear.     The  writ,   thougb  not 
SI  eclally    indorsed,     contained    particulars    of     the  I 
plaintiff's  claim.  ^ 


The  court  gave  Judf^ment  for  the  plaintifi  \ 

delivery  of  a  statement  of  claim, — TheEMo^^xk 
A.n.— 58  L.  T.  29. 

27.  Default— Married  womanr^wdgm/ed-'b^' 
ate  e$taie—Ord.  27,  r.  11.— Wboto  a  BMnicd  aam 
is  the  defendant  to  an  action  on  a  ccntnet,  asd  k 
made  default  in  the  delivery  of  a  defaer,  fti 
plaintiffs  statement  of  daim  mnat  contain  sa  slbgi- 
tion  that  the  defendant  has  separate  estate ;  oteviK 
the  court  will  refxue  to  make  an  order  agsiaittti 
defendant  on  the  statement  of  daim  undsr  oid.  S7,  l 
11.— Tetfey  V,  GHJfUh,  oh.d.  cm.,  j.  96— 57UT. 
673. 

28.  Further  ataiement^New  m<Uier^C<mfetiiah' 
Ooete—Ord,  24,  rr*  2,  8.— In  an  action  for  saiaime- 
tion,  the  defendants,  after  delivering  their  iCstemtsk 
of  defence,  delivered  a  further  defence,  setting  forth  s 
ground  of  defence  arising  after  the  delivery  of  tUr 
statement  cf  defence.  The  plaintifli  thersopoa 
delivered  a  confosrfon  of  the  farther  defease,  and 
signed  Judgment  for  costs  up  to  the  time  ol  tiw 
defendants  pleading  the  farther  defence.  The  de- 
fendants did  not  intend,  by  pleading  the  foitiM 
defence,  to  waive  their  first  defence,  whieli,  tb^f 
alleged,  incladed  the  point  raised  by  their  fute 
defence. 

Held,  on  motion  by  the  defendants  to  set  aiidethe 
Judgment  for  costs,  that,  the  defendants  cooseittii 
that  their  further  defence  be  struck  oat»  tde  jadg- 
ment  for  coeta  should  be  discharged.— Bh'dgifaw 
WaterworJci  Co.  v.  Barhadoee  Waiter  Supfljf  Ob., 
0H.n.  NOB.,  J.  853—88  Gh.  D.  378. 

29.  Particulars— Diicovery— Ord.  19,  r .  17.— la  n 
action  by  the  executors  of  a  deoeaaed  married  voon 
against  her  huaband  claiming  the  delifvrj  up  d 
certain  furniture  in  the  defendant's  posseeaioB  vUA 
was  alleged  to  form  pait  of  the  aepasate  propertjof 
the  deceased,  the  defendant  took  out  a  somiaoMlor 
particulars  of  the  claias. 

Held,  afOrmiog  the  dedaion  of  North,  J.,  tbatn» 
order  ought  to  be  made  upon  the  aumoioBs  natiltbe 
defendant  had  given  disoovery  as  to  the  faiailaitis 
his  possession,  specifying  what  he  dained  si  Uk-* 
Miller  v.  JSarper,  c.a.  454—38  Ob.  D.  110 ;  58  L  T. 
698. 

30.  ParftciiZars— Z;t'5s7.— The  defendant  patliiW 
articles  alleging  that  the  plaintiff,  who  was  GoiW 
of  Manritias,  bad  been  charged  by  membsis  of  the 
council  with  sending  to  the  Oolouial  Office  guM^ 
reports  of  their  speeohea.  The  articles  wscs  sM 
by  the  plaintiff  to  impute  that  he  had  in  fscttia^ 
mitted  such  garbled  accounts.  The  defendant  fia^ 
that  the  alleged  libels  were  true  in  substineei^i^ 
fact 

Held,  that  the  plaintiff  was  enUtled  to  fortbaBd 
better  particulars,  it  not  being  clear  whedier  tte 
defence  meant  that  what  waa  charged  agsiait  tts 
plaintiff  had  been  truly  reported  or  that  whit  vn 
reported  to  have  been  charged  waa  in  faet  tna** 
Hennesey  v.  Wright  (1),  oi.  878. 

31.  Particular e^- Principal  and  agenl^Aew^ 
Fraud— Ord.  19,  rr.  6,  7,  26.— A  defendant  chtf|» 
with  fraud  is  no  k  in  all  cases  entitled  to  paiticslw 
before  he  puts  ia  his  defence;  but  a  defeadsBtfi* 
first  puts  in  his  defence  does  not  therebj  wsiwftii 
right  to  particulars. 

In  an  action  by  a  principal  against  his  sgn^  ^ 
open  settled  accounts,  the  plaintiff  in  his  stiriflMBtv 
claim,  alleged  a  secret  fraud  by  the  defandsati,  wt 
stated  that  the  particulars  of  the  transaotioas  ia  ^ 
the  fcaud  waa  committed  were  known  to  the  M/r 
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uti,  but  wertt  not  known  to  the  plaiotur.  Tho 
defendantt,  before  delivexjbg  a  defence,  applied  for 
partieiikn,  bat  tbe  eppUosUon  was  ordered  to  etand 
over  unta  a  defenoe  bad  been  pot  in.-^Hach*  ▼.  8pUl' 
num;  c&D.  MOB.,  J.  498^37  Ch.  D.  S96;  57  U  J.  Gb. 
658;  58L.T.108. 

32,  PaHieular§^8lander'^Peri(m$iowh<m9lander 
WQ9  uUered, — When  particolara  are  required  to  be 
glTcn  of  the  namee  of  persons  who  may  have 
heard  the  defendant  nttor  certain  slanders  in  a  public 
room,  an  order  that  the  plaintiff  is  to  deliver  '*  the  best 
particolav  be  emi  give  of  the  persons  present "  when 
the  slanders  were  uttered  is  correct,  and  will  not  be 
varied  bj  the  coort.^  TTtWams  v.  BammiaU^  q.b.d. 
125. 

33,  ParHcular8^Treipa$8^B{ghvMy^2kd(caUon. 
—In  an  action  to  restrain  trespass  on  a  road  the  de- 
fendants pleaded  that  the  road  was  a  highway,  and 
were  ordered  to  amend  their  defence  by  showing  how 
it  had  become  a  highway.  The  defendants  amended 
bj  alleging  that  the  road  had  been  for  many  years 
need  by  the  public  as  of  light,  having  been  dedicated 
bj  the  plaintiff  and  her  predecessors  in  title. 

field  that,  if  the  defendants  relied  on  specific  acts 
of  dedication,  or  specific  declarations  of  intention  to 
dedicate,  with  or  without  evidence  of  user,  they 
miwl  give  partionlara  of  the  nature  and  dates  of  such 
acts  or  declarations,  and  the  namee  of  the  persons 
doing  or  making  them.--8pedding  v.  Fiizpairiek,  o^. 
—38  Ch.  D.  410. 

34.  Striking  mU — EmharraBimeni-^Comprotnite  of 
former  aetion^OrcU  19,  r.  27.— In  an  action  to  en- 
force a  compromise  of  a  former  action  any  stateasenta 
aa  to  the  righte  of  tbe  parties  in  the  former  action 
will  be  struck  out  o(  the  statement  of  claim.— 
Knowlea  v.  BoberU^  c.a.— 38  Ch.  D.  283 ;  58  L.  T. 
259. 

35.  Striking  out — Emharras»ment — Dismiudl  of 
action^Foreign  Ootfemment  defendant^Ord.  25,  rr. 
If  4. — A  statement  of  claim  in  an  action  brought  to 
set  aside  an  agreement  of  compromise  between  the 
defendants  and  a  foreign  Qovemment,  which  alleged 
that  the  defendants  were  in  a  fiduciary  position,  and 
had  rendered  false  accounts  and  improperly  withheld 
information,  and  that  the  agreement  of'  compromise 
had  not  been  confirmed  or  ratified  by  a  de  Jure 
Government,  was  ordered  to  be  struck  out  under 
ord.  25,  r.  4,  and  the  action  was  dismissed. 

Applications  under  ord.  25,  r.  4,  must  be  tried  on 
the  allegations  contained  in  the  pleading,  and  other 
evidence  is  inadmissible. 

Ord.  25,  r.  4,  is  more  favourable  to  the  pleading 
objected  to  than  the  old  procedure  by  demurrer.— 
Republic  of  Peru  v.  Peruvian  Guano  Co,,  ch.d.  ohi., 
i.  217—36  Oh.  D.  4S9  ;  56  L.  J.  Ch.  1081  ;  57  L.  T. 
337. 

36.  Tender — Payment  into  court — Payment  out — 
Death  of  plaintiff—Order  on  Bolicitor-^Ord,  22,  rr,  5 
(c),  6  (c).— A  plea  of  tender  cannot  be  set  up  in  an 
action  for  unliquidated  damages. 

In  an  action  for  wrongful  diemiesBl,  claiming  a  year's 
salary  in  lieu  of  notice,  tbe  defendant  denied  liability 
for  more  than  a  month's  salary,  or,  alternati? ely,  for 
more  than  three  months' salary,  which  amount  he  ten- 
dered before  action  and  paid  into  court,  "  with  defenoe 
setting  up  tender.  Soon  after  the  delivery  of  the  defence 
and  before  trial,  the  whole  amount  so  paid  in  was  paid 
ont  to  the  plaintiff's  solicitor  under  ord.  22,  r.  5  (c). 
At  tbe  trial  the  plaintiff  obtained  a  verdict  for  one 
month's  salary.  On  an  application  by  the  defendant 
for  an  order  for  tbe  repayment  of  tbe  difference,  the 
court  ordered  the  solicitor  to  the  plaintiff  to  repay  the 


amount  to  the  defendant.  The  plaintiff  being  dead, 
the  solicitor  filed  an  afldavit  stating  that  he  had  paid 
the  whole  amount  over  to  his  client  after  deducting 


Held,  that  the  order  was  wrong,  and  that,  whatever 

might  be  the  remedy  of  the  defendant  against  the 

personal  representatives  of  the  plaintiff,  there  could  be 

<  no  order  against  the  solicitor,  who  had  been  guilty  of 

no  misconduct. 

Decision  of  the  Queen's  Bench  Division  (reported 
36  W.  E.  552,  20  Q.  B.  D.  722)  reversed.— ^aw^  v. 
Michardton,  ca.  728—21  Q.  B.  D.  202 ;  57  L.  J.  Q. 
B.  409. 

HsoBivBa— 

37.  Bent^Di$tre$e^Ohie/  derk*8  certiflcaU.-^ 
Where  a  chief  clerk's  certificate  has  found  a  sum  to 
be  due  from  tbe  defendante  for  rent,  tbe  court  will 
not  hear  an  application  for  an  order  to  the  receiver  to 
distrain  for  such  rent.— C7raven  v.  Inghanhf  ch.d. 
STi.,  J.— 58  L.  T.  486. 

Stat  of  PaooRiDZNoa— 

38.  Lis  alibi  pendens — Oohnial  action — Partner^ 
ship  —  Account-^Counter-daim-^Striking  out — Ord. 
19,  r.  27;  ord.  21,  r.  15;  ord.  25,  r.  4.— A  part- 
nership firm,  consisting  of  M.,  C,  and  B.,  carried 
on  business  in  British  Honduras.  B.  also  carried 
on  business  in  London  In  partnership  with  K. 
Tbe  London  firm  acted  as  agente  of  the  Honduras 
firm,  under  an  agreement  which  provided  that  B/s 
share  in  the  profite  of  the  Honduras  firm  was 
to  be  brought  into   the    accounts  between  the  two 

firms  to  the  credit  of  the  London  firm.  B.  brought 
an  action  in  Honduras  against  M.  &  C,  and  a 
decree  was  obtained  in  that  action  to  have  tbe 
partnership  accounts  of  the  Honduras  firm  taken. 
Before  the  accounte  in  that  action  were  taken,  though 
after  the  decree  was  made,  M.  &  0.  brought  this  action 
in  England  against  B.  &  N.,  claiming  an  account  of 
all  monejs  received  and  paid  by  the  defendante  as 
agents  of  the  Hondurai  firm.  The  defendants,  B.  & 
K.,  counter-claimed  to  have  the  accounte  of  tbe  Hon- 
duras partnership  firm  taken.  On  the  application  of  tbe 
plaintiffs,  Bi.  &  C,  North,  J.,  ordered  that  the  defend, 
ante'  counter-claim  be  struck  oiit,  on  the  ground  that, 
in  the  exercise  of  bis  discretion,  be  considered  that 
tbe  counter-claim  could  not  be  conveniently  tried 
with  the  original  claim,  and  on  otber  grounds  also. 

Held,  on  appeal,  that  though  any  action  for  taking 
the  accounte  of  the  Honduras  firm  brought  by  B.  in 
England  after  having  obtained  a  decree  for  tbe  same 
purpose  in  Honduras  would  be  stayed,  yet,  as  tbe 
sction  brought  In  England  against  B.  &  N.  by  M.&  C. 
claimed  to  have  tbe  accounte  taken  as  between  the  two 
firms,  and  as  the  profits  due  to  B.  as  a  pattoer  in  tbe 
Honduras  firm  sboold  be  ssoertained  before  tbe  account 
claimed  by  tbe  plaintiffs'  EagUsh  action  could  be 
finally  settled,  B.  ought  not  to  be  precluded  from 
cUimlng,  by  way  of  counter-claim  in  the  English 
aolion,  to  have  tbe  accounte  of  the  Honduras  partner- 
ship taken,  and  that,  on  N.,  undertaking  to  be  bound 
by  .the  proceedings  in  the  Honduras  action,  the  order  of 
Koitb,  J.,  should  be  discbarged.*-ifii<ri6  v.  Binney^ 
C.A.  131—35  Cb.  D.  614. 

TaiAL— 
39.  Jury — Mortgagc-Eedemption — Gounter-daim 
^Ord.  19,  r.  3;  ord.  21,  r.  15;  ord.  36,  r.  6.— The 
plaintiff,  in  his  statement  of  claim,  claimed  (1)  re- 
demption of  oertein  securities,  consisting  of  shares; 
(2)  damages  for  wrongful  detention  and  conversion  of 
tbe  shares ;  and  (3)  a  receiver.  Tbe  defendant 
counter-claimed  against  the  plaintiff  for  (1)  an 
account  of  what  was  due  to  tbe  defendant  by 
the  plaintiff;  (2)  damages  for  fraudulent  misrepre- 
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•entatioiii  whereby  the  defendttot  was  iodaMd  to 
credit  the  plain fellf  with  tbeprooeeds  of  oertain  of  the 
■bares  which  bad  been  fold.  After  the  inititation  of 
the  action  the  plaintiff,  nnder  an  order  of  the  Oooit'  of 
Appeal,  paid  into  eoart  a  sum  of  money  admitted  to  be 
•nffldent— apart  from  the  qaettion  of  f rand  raited  by 
the  oonnter-olaim— to  eatiefy  what  might  be  due  by 
the  pUintifl  to  the  defendant.  Before  notice  of  teial 
had  been  giren  the  plaintiff  applied  for  an  order  for 
trial  of  the  action  with  a  Jury. 

Held,  that  ord.  86,  r.  6,  was  not  applicable,  and  that 
the  plaintiff  was  not  entitled  as  of  right  to  a  trial  with 
a  Jnry. 

An  application  on  behalf  of  the  plaintiff  at  the 
hearing  of  the  appeal  for  an  order  that  the 
oonnter-daim  might  be  tried  separately,  was  refused, 
on  the  ground  that  the  plaintiff  ooght  to  have  made 
an  application  for  that  purpose  before  reply,  under 
ord.  21,  r.  15,  or  applied  before  trial  to  have  the 
oounter-daim  disallowed  under  ord.  19,  r.  3. 

Decision  of  North,  J.  (reported  86  W.  R.  186,  37 
Ch.  D.  227),  afarmed.— ^ynd^  t«  Macdanald^  o«a.  419 
—57  L.  J.  Oh.  651. 

40.  Jury  —  2/tiiianee  — /n/undton  —  TM^e^lon  of 
Judge — Ord.  36,  rr*  6,  7. — An  action  for  an  injunc- 
tion to  restrain  a  nuisance  is  not  a  cause  or  matter 
coming  within  ord.  36,  r.  6,  so  aa  to  entitie  as  of  right 
any  party  to  the  action  to  an  order  for  trial  with  a 


nv 


fhe  TempU  Bar,  34  W.  B.  68, 11  P.  D.  6,  followed. 

Decision  of  Kay,  J.,  Bf&meA.^Fanshawe  t.  London 
und  firovineial  Dairy  Oo„  ca.  418^38  Oh.  D.  72 ; 
59  L.  T.76. 

41.  t/tiry— 2*»nit— .£Sgpp»rafion  of  noHce  of  trials 
Ord.  36,  rr.  6, 16.— A  notice  of  trial  of  an  action 
being  no  longer  in  force  by  reason  of  the  cause  not 
baYing  been  entered  for  trial  by  either  party  within 
the  tbae  required  by  ord.  36,  r.  16,  the  plaintiff  gave  a 
«eoond  notioe  of  trial  and  applied  for  a  trial  by  Jury. 

Held  (Manisty,  J.,  dissenting),  that  the  application, 
not  having  been  made  within  ten  days  of  the  first 
notice  of  trial,  was  too  late  nnder  ord.  36,  r.  6. — 
TomUy  ▼.  ffeffer,  a.B.D.  48—19  Q.  B.  D.  153;  56 
L.J.  Q.  B.  656;  67  L.  T.  481. 

42.  New  Mdl—lHvorte  iuU^Miediredion^Noiiee 
of  motion. — On  an  application  for  the  new  trial  of  a 
divorce  suit  on  the  ground  of  misdirection,  the  nature 
6f  the  misdirection  complained  of  must  be  specifically 
stated  in  the  notioe  of  motion. — TafXin  t.  Taplin  and 
EoOand,  v.n.  ft  a.d.— 13  P.  D,  100 ;  57  L.  J.  P.  D.  ft 
A.  79;  58L.T.925. 

43.  Trade  name^Infun<iimi^^DamageB — Dieeovery. 
The  plaintiff  in  an  action  in  the  Ohancery  Dirision 
•claimed  an  injunction  to  restrain  the  defendant  from 
representing  his  goods  as  these  of  the  plaintiff,  de- 
livery up  of  labels  in  imitation  of  the  (daintiif  s  label, 
damages  for  falte  representations,  and  In  the  altema- 
tive  an  account  of  profits.  An  order  was  made 
directing  the  questions  of  fact  arising  in  the  action  to 
be  tried  by  a  Jury. 

Held,  that  the  questione  of  fact  were  those  ques- 
tions on  which  the  plaintiff's  titie  to  relief  depended, 
and  that  the  plaintUf  was  not  entiUed  to  discorery  of 
•ales  effected  by  the  defendant,  nor  to  production  of 
the  defendant's  books,  until  he  bad  made  out  his  title 
to  relief.— JFVnnfssy  t.  Clark,  o.a.— 37  Oh.  D.  184 ; 
57  L.  J.  Oh.  398 ;  58  L.  T.  289. 

VlRDICT— 

44.  Kno  fria{.— Where  there  is  eridenoe  on  both 
eldes  which  has  been  properly  submitted  to  a  Jury, 
the  Terdiot  ought  not  to  be  set  aside.— ^ete  tiouih 


Walm   Railway   Oommieeionef  ▼•  i^tsa,r.or«lt 
App.  133 ;  57  L.  J.  P.  a  72. 

45.  JSvaetilor— Co-eMcufof'^  Jfi/MMMoe— IMw 
--Ord.  5,  r.  15.— Immediately  after  the  M 
of  a  testator  who  had  left  a  will  duly  ensBhi 
appointing  two  executors,  and  before  piobi^ 
one  of  the  ezeontors,  contrsrf  to  the  viih  d 
the  other  executor,  proceeded  to  deal  with  tlM 
personal  property,  which  was  of  coneldeiable  nliu, 
by  depositing  predous  stones  in  his  own  nsma  nd 
making  preparations  for  the  sale  of  foztiitue^  ic. 
The  other  ezeeutor  desired  to  issue  a  writ  ia  fbi 
Probate,  Dirorce,  and  Admiralty  Dirision  for  m  ii* 
Junction  and  receiver,  and  filed  an  afldarit  for  thit 
purpose  in  accordance  with  ord«  5,  r.  15. 

The  court  gave  leave  to  issue  the  wrttr^XierT. 
Auheri,  r.n.  ft  a.d.  576—57  L.  J.  P.  D.  ft  A.  87; 
58  L.  T.  386. 

46.  Serviee^Irregularity^Fortign  defadadt^ 
AddrtH  of  d^endanU'-'Ord.  2,  r.  3— Ori  9,  r.  8.- 
A  writ  of  summons  for  service  within  the  Jariidielioi 
directed  to  a  fordgn  corporation,  but  not  ooDtsiniii 
any  address,  either  of  the  corporation  or  oC  odo  of 
the  officers  of  the  corporation  upon  whom  the  irit 
may  be  served,  under  ord.  9,  r.  8,  will,  on  sppliei- 
tion  of  any  person  served  witb  such  writ|  be  nI 
aside  as  irregularly  issued.- 7Ae  W.  A.  aduot^ 
P.D.  ft  A.n.  559—13  P.  D.  8  s  57  L.  J.  P.  D.  4  i. 
4;  58Ii.T.  91. 

47.  Service  out  of  the  Jitnedietion^ChargUiterif 
on  iharee-^Ord.  11.  r.  1  (e)  ;  ord.  46,  r.  1—1  i  * 
Via.  ft  110,  s.  14.— Old  11,  r.  1  (e),  of  thsBotaii 
the  Supreme  Oonrt»  1883,  does  not  apply  to  the  em 
of  an  action  to  enforce  a  charge  obtdiMd  on  ilMni 
under  1  ft  2  Vict.  o.  110,  s.  14»  and  leave  osnnot  bi 
obtained  to  issue  a  writ  for  service  out  of  the  itA- 
diction  in  such  an  action.— JfoH&s  v.  SU^kan,  eiA 
MOB.,  7.  779—58  L.  T.  850. 

48.  Berviee  out  of  the  Jurisdiction'-'Co'di/eiiiKdt 
^AUemative  remediee.—Ord.  11,  r.  1  (gV-B.! 
Oo.,  brokers  in  London,  acting  as  ageots  Ux  S,t 
Oo.,  an  Austrian  firm,  entered  into  a  eontrsot  vitt  tka 
plaintiffs.    8.  ft  Oo.  afterwards  repudiated  tbo  «•- 


tract,  on  the  ground  that  the  agents  had  loNrta* 
term  without  their  authority.    The  plaintifft  toQ«# 


an  action  against  H.  ft  Oo.  and  &  ft  Oo.,ddm 
alternatively  against  H.  ft  Oo.  for  breach  of  iaf* 
warranty  of  authority,  and  against  8.  ft  Oo.forla<* 
of  contract.  ^^ 

Held,  that  an  order  giving  leave  to  the  |ii^ 
to  serve  notice  of  a  conenrrent  writ  out  of  tfci^ 
diction  on  8.  ft  Oo.,  under  ord.  11,  r.  1  (g),  i^*^ 
made. — Maeeey  v.  Heynu,  ojl.  834—21  (i  &  >'* 
330;  57  L.  J.  a  B.  521. 

49.  asrvtos  out  of  iheJuriediMm'^Cmtidtf^ 
ing  land-^Ouigoing  tenant — C7oinf»eiual»oa-^ J^ 
r.  1  (b). — An  action  by  an  outgoing  tenant  iaty 
shire  to  obtain  compensation  for  tenant-zigkt  tfflw* 
ing  to  the  custom  of  the  country  is  aa  siftj^ 
enforce  "  a  contract,  obligation,  or  liabili^  '^''^ 
land "  within  paragraph  (6)  of  ord.  II,  'J:!* 
service  of  a  writ  of  summons  out  of  the  jarfrfW^ 
will  be  permitted  in  that  behalf.  ^ 

Agnew  v,  Uiker,  33  W.  R.  126,  14  a  B.  £;2 
dfstiDguiihed.^iraye  v.  Sutheriand,  OAik  SV- 
20Q.  B.D.  147;  57L.  J.aB.68;  58L.T.S^ 

50.  Service  oiil  of  the  /MHscftcMM— (MhMf  *^ 
performed  in  Bnglamdr-Ord.  11,  r.  1  (e).— ^•••' 
tract  made  by  the  plaintiff*,  a  firm  esnTJf* 
bnoincsa  at  Linooln,  and  the  detedtalit  t  "M 
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compmj  MRTing  on  bwrfntu  la  the  Iile  of  Mmi,  it 
ma  agned  that  the  pbintiffi  ahonM  maka  an  engliio 
and  daUTer  it  to  tho  dafeadanti»  and  eiaot  it  oa  the 
defflndaiits' pieaBiaea  ia  the  UkoC  Hao,  and  ibat  the 
delendanta  aboald  pay  for  the  aame  on  their  eaigiBeer 
gIfiDg  his  oertifleata  that  it  had  been  eieoted  to  hia 
aatislaetiaii.  Nothing  waa  apaoifled  in  the  ooatiaet 
aa  to  the  place  whaie  payment  wat  to  he  aMde.  The 
plainttib,  who  alloged  that  they  had  perfomed  their 
part  of  the  contract,  doaired  to  aae  the  defendanta  for 
the  pnrchaae-money  in  the  HSgh  Oonxt. 

Held«  that  the  eontraet  to  pay  waa  a  contract 
'Which  ought  to  be  perfomied  at  linooln,  and  that  there 
waa  power  to  allow  a  writ  to  be  aerred  oat  of  the 
jntifldietlon. — i2o6ey  t.  Bnae/di  Mintrng  (7o.»  q.b.]>. 
2S4— 20  Q.  B.  D.  152 ;  57  L.  J.  Q.  B.  134. 

51.  Bennce  cui  of  the  juriididimir^InfiMdhm^ 
.  TriMde*niarh — Defendant  in  SeoOand^AgenU  in 
£ngland»''^k.  pending  Bummona  by  A^  n  mannfaotnrer 
xeiiding  in  Scotland,  to  register  a  trade-maik,  waa 
opposed  by  B.,  another  mannfactarer  xeaiding  in  Soot- 
land,  on  the  groond  that  the  trade-marlc  was  Bimilar 
to  fi^'a  trade-mark.  B.  anpli«d  lor  leave  to  iaaae  a 
wxit  againat  A.  for  an  injunction  and  damagea»  on  the 
gramd  that  A.  aold  hia  gooda  in  Bagland  ao  aa  to 
canaa  the  pnfalk  to  believe  them  to  be  B.'a  gooda. 
-  B.  alleged  that  the  aame  witoeaMa  wonld  be  leqniied 
hi  tiie  action  aa  on  the  aammona,  and  that  it  wonld 
save  expense  to  try  the  actioii  in  Bngiand»  or  to  t|y 
the  tommona  and  the  action  together. 

Held,  that,  aa  an  Inlanction  in  England  eonld  only 
be  enforced  against  A.  a  agent,  leave  for  aervice  oat  it 
the  jurisdiction  ought  not  to  be  granted. 

J>ecislon  of  Norths  J.,  aiBrmed.— IfofiftaB  v. 
McanhaU^  ca.— 88  Oh.  B.  330. 

51  Service  out  of  the  juiriidieHon^Irreguiarity-^ 
8eUing  atide^Ord.  11,  r.  8— Onf.  70,  rr.  1,  8.— 
Service  of  a  copy  of  a  writ  waa  made  by  leave,  nnder 
a  mistaken  belief  aa  to  the  state  of  facta,  upon  JT.,  a 
lotdgner  reiiding  out  of  Britiah  Jurisdiction.  F.  took 
ao  atopa  to  have  the  aezvice  aet  aside  or  to  enter  an 
appearance,  and  Judgment  waa  signed  againat  him 
iott?  moatha  after  the  aervice  of  the  writ, 

Beld^  tbat  a  notice  of  the  writ,  and  not  any  aervice 
of  the  writ,  waa  compulaory  upon  a  non-British  pub- 
]oot  act  in  Britiah  dominions,  under  ord.  11,  r.  8 ; 
•  a&4  that  each  a  wrongful  aervice  waa  not  an  irtegn- 
Uvily  wMch  aould  be  dealt  with  under  oid.  70,  r.  1, 
aad  that  the  defendant  waa  not  eatopped,  under  ord.  70, 
T.  S,  from  taking  atepa  to  aet  aaide  the  proceedinge.— - 
Bewiiaon  v.  Fnbre,  o.B.n.  717^21  Q.  B.  D.  8 ;  57 
li.  J.  a  B.  i49;  58  L.  T.  856. 

53.  Service  out  of  the  furiedidion^^Irregukifiiff'^ 
Wdiver^Ord.  83,  r.  12— Ord.  70,  r.  2.— A  judge  in 
tbo  vacation  made  an  order  ex  parte  for  servioa  of  writ 
and  notice  of  motion  for  an  injunction  by  service  at 
tbe  place  of  buaineaa  and  on  the  soUcitoffl  of  a 
foreigner  reaiding  out  of  the  jurisdiction.  The  de- 
fendant entered  no  appearance,  but  filed  affldavlto  and 
opposed  tbe  motion. 

Held,  that  tbe  defendant  had  waived  any  irregu- 
larity in  the  service. — Boyle  v.  Sacker^  aA.— 58  L.  T. 
S22. 

54.  Saroiee  oiil  of  the  furiadieUon  — •  Laneaeter 
Tktlatime  Court^Leave  of  Viee^  Chancellor— Court  qf 

.  Ckane&ry  of  Lancaster  Act,  1854  (17  db  18  Vict.  o. 
3S3,  f  •  ^^Chancery  of  LaneaUer  SuM^  1884,  ord.  2, 
Tm  4;  ord,  12,  rr,  1,  7.-wBefore  an  application  is  made 

.to  tba  Ooort  of  Appeal  lor  leave  to  aerve  a  writ 
iaanad  cait  of  the  Palatioe  Qonrt  upon  a  defendant 
who   la  out  of  tbe  jurladiotion  of   that  court,  but 

--wtChin  the  Juriadlotion  of  the  High  Cbartt  the  leave  ^ 


of  the  Yioe-GhaaeaQor  of  the  F^tiae  Owrt  maat 
flrat  have  been  obtained  to  the  iaane  of  the  vrrit. 

Oonasel,  oa  makiog  anbh  ^plication,  onght  to  ia* 
form  the  conit  that  the  leave  of  the  yioe-Chaaoellor 
haa  alreedy  been  obtained.^  ITattsr  v.  IMcts,  oa* 
133--37  Gh.  D.  188;  57 1..  J.  Ou  108 ;  58  U  T.  S9U 


54a.  Senrioe  out  of  the  fwriaiktion^^Seotch 
pany — Branch  bmaineea  in  England — OMaponiei  Act^ 
1882  (25  d  26  Fief.  c.  89),  c.  82— Ord.  9.  r.  8.— A 
company  had  ito  teglatared  oflloe  in  Sootiaad,  but 
carried  oa  branch  worka  in  Bnglaad.  The  writ  ia  the 
action  had  been  aerved  on  the  aumager  of  the  braabh 
worker  and  a  copy  had  alao  been  aaat  by  poat  to  the 


.  that  the  aarvica  waa  bad,  and  mnat  be  aet 
—  IFeod  V.  .^dadinloii  Foundry  Co.,  ca.n. 
J.  918, 

55.  asrvios  oti<  oftka  furiMdian  Ord.  11,  r.  I.— 
On  an  application  under  order  11  tor  leave  to  aerve  a 
writ  out  of  the  Jurisdiction,  ii  ia  the  doty  of  the 
court,  in  considering  whether  or  not  aaeh  aervice 
ought  to  be  allowed,  to  go  into  the  facto  of  the  caae 
in  order  t>  aae  it  then  ia  aay  probable  oauaa  of 
action. 

Decision  of  Pearaea,  J.  (33  W«  R.  823,  29  Oh.  D. 
239;,  reveraed.--Soc^A^  GinSrah  de  Puria  v.  Dreyfim, 
o.A.  809—20  Q.  B.  B.  315;  57  L.  J.  Q.  B.  278;  58 
L.  T.  573. 

58.  flpacfal  iadormnawl  Jui§ment — Ord.  3,  n  8— 
Ord.  14,  r.  1.— A  writ  whioh  daima  p^ymeat  of  a 
~  sum  which  ia  ia  dlapate^  beaidea  payamat  of  a  Uqoidatad 
demand,  ia  act  apeolally  iadoraed  ao  aa  to  entitle  the 
plalntifE  to  aununaiy  fudgment  for  the  Mgoidatad 
demand.— Clarifee  v.  Befgar,  a  a.  809. 

57.  Special  indcraament^^udgwiant'^Satting  aaida 
^Irregularity'^Appeal-^Ord.  21,  rr.  8,  7— Ord.  70, 
r.  1. — Where  a  writ  of  summona  ia  apeoially  indoraed, 
the  defendant  has,  under  ord.  21,  r.  8,  ten  days  from 
the  time  limited  for  appearance  to  deliver  hia  defence, 
the  indorsement  on  the  writ  beiag  a  atetement  of 
claim  within  that  mle^  and  he  ia  not  bound  to  deliver 
hia  defence  within  ten  days  after  appearance  under 
rule  7. 

A  defendant  waa  aerved  with  a  apedally^lndoraed 
writ  on  the  21st  of  January,  and  entered  an  appear- 
ance on  the  28th.  The  plaintliE  having  algned 
Judgment  on  the  7th  of  Februaiy  for  want  of  a  atete- 
ment of  defence,  the  defendant  took  out  a  aummons 
to  have  tbe  judgment  aet  aaide,  with  coste,  upon  the 
ground  that  it  had  been  prenwtarely  signed.  The 
court  set  aside  the  Judgment  upon  the  defendant 
pajing  a  certein  sum  into  court,  cos  to  to  be  coata  in 
the  cause.  Tho  defendant  appealed,  having  paid  the 
money  Into  court. 

Held,  (1)  that,  as  the  defendant  had  ten  daya  from 
the  28tu  of  January  to  deliver  hia  defence,  the  judg- 
ment waa  prematurely  signed  and  was  irregular,  and 
the  defendant  was  entitled  ex  de6<fo  fuatiiicd  to  have  it 
set  aside  without  terms,  the  irregularity  not  being  a 
mere  non-compliance  with  tbe  ralea  within  ord.  70, 
r.  1 ;  (2)  that  the  defendant^  by  asking  for  coste  in 
the  summona,  did  not  give  the  court  Juciadictlon  to 
impoae  terma,  though  .the  court,  baring  diacretion  aa 
to  the  coate,  waa  enabled  to  exact  terma  as  a  condition 
of  giving  coste;  (3)  that  the  defendant,  by  paying 
the  money  into  court,  had  not  ao  availed  himaelf  of 
the  order  of  the  Divisional  Oourt  aa  to  be  precluded 
from  appealing. — Anlahy  v.  PrcetoriuCf  ai.  487-^20 
Q.  B.  D.  784;  57  L.  J.  Q.  B.  287  ;  58  L.  T.  874. 

58.  Buhalittttad  a«mica^  D^andant  domieOad  in 
Ireland^Ofd.  9,  r.  2 1  ord,  10*  r.  1 ;  ord.  11,  r.  2,— 
Where  eileotual  personal  service  cannot  be  made  upon 
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a  perwn  "  domioiled  or  ordinarily  resident  In  Ire- 
land'* owing  to  ord.  11,  r.  1  ie\  the  court  will  not 
Allow  subatitnted  senrice  to  be  made.— ^if%af<2  ▼• 
Smythf  Q.B.D.  7. 

See  also  Disootirt,  1—10 ;  Injunotiok,  1—13 ; 
MANDixus,  2  ;  Partition,  2 ;  Patknt,  1 — 3,  6,  9—11  ; 
Pbiyy  Ooukcil,  1,  2. 

PfiACnOE  (IBBLAKD)  :— 

1..  Appeal — Ortmjfio^  oroedeitfHir^Habeas  oorpns— 
JudieaturB  Act  {Ireland),  1877  (39  d;  40  Vict.  e.  57). 
«.  50.- An  appeal  lies  against  the  ref  osal  of  a  writ  of 
haheoB  eorptu. — In  re  KdUr^  o.a.  (Ir.)— 22  L.  B.  Ir. 
158. 

2.  Appeal  —  Criminal  proceeding  —  Juetiee  of  the 
peace — Beftual  to  $tate  cote — Judicature  (Ireland) 
Act,  1877,  M.  24,  50.— No  appeal  lies  in  a  eriminal 
,  case  exoept  for  error  on  the  record. 

No  appeal  lies  against  an  order  refusing  a  mamfo* 
mu$  to  Jostioes  to  state  a  cabe  for  the  opinion  of  the 
High  Oonrt.— Bfosnaii  t.  Roche,  ca.  (Ir.)- 22  U  B. 
Ir.  334. 

8.  Inepedion  of  propcrfy-SAip—Cafi^o— Interim 
injunction — Ord.  51,  r.  3.- The  court  gave  leaTc  to 
the  plaintiil  to  inspect  a  ship  in  which  the  defendant 
had  shipped  for  remoral  certain  timber  which  was  the 
subject-matter  of  the  action.  —  Morrie  ▼•  JSoweU, 
Q.B.n.  (Jr.)— 22  L.  B.  Ir.  77. 

•  4.  Piartiee^Death  of  pikdnHff^lHsmieeal  of  action 
-iZevivDr—Appeo/.— After  an  action  had  been  dis- 
missed the  plaintiff  died.  The  court,  after  the  expira- 
tion of  the  time  for  appealing,  gave  liberty  t3  the 
plaintiffs  administrator  to  carry  on  the  proceedings, 
in  order  to  enable  him  to  apply  to  the  Oourt  of 
Appeal  to  hear  the  appeal. — Leahy  t.  Tobin,  t.o.  (Ir.) 
—19  L.  B.  Ir.  433. 

5.  rieading'^Admieelon — DefauU  of  reply^^udg- 
meni^Ord.  18,  r.  10;  ord.  23,  r.  1;  ord.  39,  r.  9. — 
If  the  plaintiff  does  not  deliver  a  statement  of  claim 
within  the  time  spedded  in  ord.  23,  r.  1,  the  defen- 
dant may  set  down  the  action  on  a  motion  for 
Judgment. — Andrewe  j.  Andrewe,  t.o.  (Ir.)—  19 
L.  B.  Ir.  572. 

6.  Pleading-^Admiuion — Ddioery  of  property — 
-  Mortgage — Licence— -Ord.  28,  r.  7a — Ord.  39,  r.  9. — 

In  an  action  brought  by  a  mortgagee  to  recover 
possession  of  licensed  premises  the  court  has 
Jurisdiction,  after  Judgment  for  the  plaintiS  on 
admissions  of  faots  in  the  pleadings,  to  order  the 
delivery  of  the  licence  to  the  plaintifC— CrowJsy  t. 
Feary,  q.bj>.  (Ir.)— 22  L.  B.  Ir.  96. 

7.  Receiver  —  Aeoounta  —  Certiflcate  —  Appeal, — 
Accounts  vouched  before  the  examiner  can  be  opened 
on  the  discovery  of  an  error  in  them,  notwithstanding 

.  the  Judge's  certificate. 

No  appeal  lies  against  a  Judge's  certificate  to 
accounts.— jSo?  parte  Btirling,  l.j.  (Ir.)— 19  L.  B.  Ir. 
423. 

8.  Receiver — CondUional  order  for  aa2e.— A  receiver 
may,  under  special  circumstances,  be  appointed  before 
a  conditional  order  for  sale  has  been  made  absolute. — 
In  re  Stafford,  l.;.  (Ir.)— 21  L.  B.  Ir.  195. 

9.  Receiver  —  Equitable  execution — Bankruptcy. — 
The  appointment  of  a  receiver,  by  way  of  equitable 
execution,  of  a  fund  to  which  the  Judgment  debtor  is 
entitled  does  not  constitute  a  charge  against  the 
debtor's  assignee  In  bankruptcy.  —  In  re  QNtill, 
BANXT.  (Ir.)— 21  L.  B.  Ir.  211. 

10.  Receiver'— Owner, — ^Theowner  may  beappointed 
receiver  by  con8ent.*-/n  re  Gdding,  l./.  (Ir.)— 21 
L.  B.  Ir.  194. 


11.  StayofexeeuUon^Inalnliiytopay—'LanilM 
(Irdand)  Act,  1887  (50  A  51  VtcL  c  33) «.  SO-Ori 
41,  r..  15. — ^The  oourt  will  not  stay  ezeontioD  uier 
ord.  41,  r.  15,  in  any  action  for  debt  on  tiie  gioiBi  of 
inability  to  pay,  and,  in  an  action  agiiast  a  tesnt 
under  the  Land  Law  (Irelaad)  Act,  1887,  vfll  itij 
execution  only  against  the  defendant's  iatsisik  i 
his  holding. —  NewUm  t.  Nolan,  bx.d.  (Ir.)—  M 
L.  B.  Ir.  619. 

12.  fTrif— ^memfmenf— Z>iicr0Mon  of  eoani-Ord. 
26,  r.  10. — The  amendment  of  a  writ  on  thsplsiatilPi 
application  is  not  a  matter  of  course,  bat  the  oosit 
must,  in  the  exerdse  of  its  discretion,  be  satisfied  thit 
the  amendment  is  Just. — Buddi  i.  Dooley,  q.b.d.  (Il) 
— 20  L.  B,  Ir.  404. 

IS,  YTril— ^memfmenf— Jfuforfsmenl  of  eenriet^ 
Recovery  of  land. — In  an  action  to  recover  Isadte 
non-payment  of  rent,  the  court  will  allojr  aa  sBMoi- 
ment  of  the  indorsement  of  service  on  the  writ,  if  nA 
indorsement  was  made  at  the  right  time.— CKnriMfafff. 
Bradehaw,  a.B.D.  (Ir.)— 22  L.  B.  Ir.  67 

14.  WrO^Ro'eervioe^Revivor'^OhangeofpaHuL 
^Where  more  than  two  years  had  eiapssd  riiMS  tin 
service  of  a  writ,  and  no  appearance  had  been  flBta4 
and  a  change  had  taken  plaoe  in  the  parties  sntiflsd  to 
sue,  the  court  made  an  order  contlnnlng  the  pmeiel- 
ings  on  re-serviee  of  the  wiiL— PokAsB  v.  AmmH; 
a.B.D.  (Ir.)— 20  L.  B.  Ir.  441. 

15.  Wrii— Service  out  of  ihe  fmriediction—Cm^ 
tract — Tranemiaeion  of  neuMH^udicature  (Irdmlj 
Act,  1877,  8.  33— Ord.  10,  r.  1.— A.,  the  proprietor  da 
newspaper  at  Dublin,  sued  a  company  cszrTing  cs 
business  in  London  for  negligently  suppljiag  filM 
news  in  breach  of  a  contract 

Held,  that  A.  was  entitled  to  leave  to  serve  thawiit 
out  of  the  Jurisdiction.- G^roy  t.  Frete  AmoMn, 
O.A.  (Ir.)— 22  L.  B.  Ir.  1. 

16.  Writ^Spedal  indoreemeni—Admnitlrdioi-' 
Account— Ord.  2,  r.  5— Ord.  14,  r.  1.— A  wrft  is  « 
action  by  an  administmtor  vrith  the  will  sssaii 
against  a  oo-legatee  may  be  indorsed  irith  a  dais  for 
an  account  of  the  personal  estate  of  the  taaCator.- 
Molony  v.  Molony,  v.o.  (Ir.)— 21  L.  B.  Ir.  91. 

17.  WrOSubelitutedeerviee^Cond^ioiiderie^ 
Ttme.^Where  a  conditional  order  Is  mads  for  «i^ 
stituted  service  of  a  writ  unless  oaoae  Is  shows  vftkli 
a  specified  time,  the  Long  Yaoatlon  is  not  enliMh 
computing  the  time  for  showing  eanse.— Jfaaaiif  * 
Houghton,  a.BJ>.  (Ir.)— 20  L.  B.  Ir.  471. 

PBESCBIPTION.— See  Light,  2  ;  Nvxsakoi,  2;  8*'' 
LAXD,  Law  of,  4. 

f  PBINOIPAL  and  AGENT  :— 

1.  ^ooounf— Jfoney  had  and  reeelved  Iff  ^l^ 
Intereet. — A  person  who  has  received  money  •  f^ 
is  bound  not  only  to  account^  but  also  to  psj  ft  total 
principal  when  requested,  and,  in  an  settn  1* 
money  had  and  received,  is  chargeable  with  istw^ 
on  the  amount  received  from  the  date  ef  the  icw 
to  pay  it  over.— JSaraanf  t.  Blaine,  ajij>.^<^  I*** 
Q.  B.  511. 

2.  Indemnity^BrokerStock  Btochangt  rsta.- 
A  person  who  employs  a  broker  to  aell  shsiea  «a  A* 
8t^  Exchange  authorises  a  eontraot  in  aeeuito* 
with  the  rulee  and  regulations  in  foios^  sad  vd«- 
takes  to  indemnify  the  broker  against  any  liiMii^ 
incurred  under  those  rules,  unless  th^  an  0^  * 
unreasonable  and  not  knovm  by  the  pihMlfsL— 
Barker  v.  Edwarde,  ca.— 57  L.  J.  Q.  B.  147. 

3.  Set-off-^Oounter-daim  againet  plainUft  f^ 


Frmeipaiaad  Smrwt^^ 


DISBST. 


<i^t<»W»ltoli4  £4^  <^% 


IW 


Tw&aban  Jd^  IST3  ;3S  <£  3T  TwL  <L  (Hr}»  «. 

^  Ht  off  a  dauK  ftnr  im?fc|nfflabrt  teaa^o*  vhurik 
ke]Mia0BiBflfeathiB&  yitf  oa  aanttot  taMMMfetoB* 
«taii  if  ti&<»  ibifdpirtrb<Hra«ntoW  ttft  9UHttfei£rt 
priadyil.— ropvt  il  JTorcMw  <4Juk  468^ 

S;    Ban    Tao^    C;   JnaMnoK.    14; 


FRIHGIPAL  and  SUKBTT:— 

f^M   flfiitae  —^   aar  v 

acegpterof  abaiof  iiiliiji  fcrHW^ 
tba  hoUm,  paU  lite  aoot  fid  Itt 

aoosBafifl  taaa  mbb«  ■bvois  wwbcb  va  vaa  aaaapaa*  va 
••7  thMl  tta  indonan  kad  anaasad  la  pay  Ite 
telaaca  <rf  JTO.  aad  wald  ma  tka  Meaplat. 

Hdd,  thai  tta  ainapta  waa  ao*  ateolalaly  ialeanJ» 
and  that  the  iadanan»  kaviag  paU  tiba  talaaaa»  aaaM 
rttiwaaftaawaiitu,     /tan  t>  If  Aitalmr»  oju 


—57  I*.  T.  sie. 

r.  55.— A  dafeadaiit  who  it  ealHIed  to  aa  Indaantly 
frooB  a  oo-dafeadaat  apon  a  apeoial  agtaamaat  ia  an- 
titled  to  eiga  jodgment  againat  hip  oo^-dataadaat  far 
the  aBMNint  of  bla  own  liability  befbta  ha  haa  aotaaUy 
paid  aajthtng  in  diteharge  of  it— Ai^ftVA  otid 
SoMUh  TnUt  Co.  ▼.  Flatau,  Q.B.D.  SS8. 

See  alao  AmfiinarRATiow,  9  ;  Wiu,  4. 


FBIOBITY.— See  AoioiiUTaATioK,  8—18  ;  BAXxavfTOY» 
30;  OufFAirr,  16,  17*  40;  Bxbd,  6;  ExaooTom,  4; 
iHJoxcnoN,  4;  MoBTOAoa*  11;  BAXbWAT»  8;  Sicir* 
pnro,  28»  32;  Solicitob,  1,  3,  4. 

PEIVILE6E. — See  CosTi,  38 ;  BisooTitT,  6^8 ; 
LixBLOBD  AND  Tenamt,  1 ;  LiBiL^  8  ;  Slan OlAi  8« 

PBIVY  OOUNGIL:— 

1.  Appeal -^  Criminal  maUer  ^  MiMf$^ian^ 
JPerfuty^Solidior^Siriking  off  ro{2#.— The  rait  laid 
down  in  .Fa2iUan<f  l$land$  Co.  v.  B$g.,  19  W,  R.  iSO, 
1  Moo.  P.  0.  (N.  S.)  312,  is  aobjeot  to  few  exoeptlons, 
but  leave  to  appeal  from  a  coDriotion  for  perjary  will 
be  allowed  where  anoh  oonrlotlon  it  the  aole  ground 
tot  Gonaequenti4l  striking  off  the  roll  of  solldtors, 
and  where  the  conTietion,  hariog  been  uafAirly  ob« 
taiaed,  is  not  oonclnsive  as  loeh  a  ground. 

A  barrister  and  soUeitor  of  Bondaraa  appaalad 
against  a  Terdiet  oonvietiog  bin  of  Mrjnry,  and 
•gainst  an  order  of  oonrt,  founded  on  tba  eon? lotion, 
aireoting  him  to  ba  stroek  off  tbo  foil  of  prM« 
titioners. 

Held,  that,  the  direeiione  of  the  Judge  hating  baan 
^ioTonsly  unjost  to  the  appellant,  tba  eon? lotion  and 
cxmaeqaential  older  asnst  bo  set  aeid«/— /a  re  DUU$, 
r.c.  81— IS  App.  459;  M  UT,  €in, 

2.  ^ppeo^—Xeeiee*— Whore  the  detenalnatliiii  of  a 
caae  will  aot  be  deeieif e  of  an/  general  otinMpU  of 
law,  the  Jadidel  Conaiictea  will  aot  gtf«  U«fa  lo 


•ppeal  fioai  a  aaawiaiewe  jadgiaeal  of  the  aonrt 
below  on  tba  groaad  that  the  <|flMMtloaa  tmwMwtd  Ofo 
of'  great  importaaas  to  the  aartiee  Of  aalenlaled 
to  attract  pnblie  attsff sa.  '^umm&Mm  f ,  Lt^^miffff 
».c— 67UT.  817, 

PBOBATE,    %m  MammrnnuTUim,  K  ;  C^iefe^  87 ;  WiM,, 
61—84. 

PBOBATE  BOTTj^ 


fiona^'^^Vha  aonaiaalatiiaa  of  Iha  naieoaal  eslaW  of  a 
liM^hMft  VMM  ^^^i^iAi  ^  th*  iMMt»A^A  uf  huid  hv  hta 

tovBdMsea  %tt(bit  Iho  ot^kMO  ^  tllti^  Vi«Nt4n  ^u»diHO> 
l^th««aikl«^ytMMO  IMMbt  Ul  |^«e««IMO <fl  lb#Vli4PM^ 
tba  Ibadk  wnwo  ooitniKKl  t^  lh^  ^ao  «^  (ko  «oiiMai^^v«M^ 
tM»boteaisdiMelgaek^i(^(t%il  ^>«  ^ho  ln^^^K  ^^*^ 
*  tothiHeJMs^  »m4  tasi^iio^  »ilbet  ^lU  »<»>» 

ot  ^m  bib  <bioilb^  iMiib^^KM  «b<MM 


^  ^A  ^^^^^^m^k  *A   m^aA  of  thtt  UMBMCUkMl  A*||kW  ^  tit  tha 

laaatltk  b«l  Ibtto  w»  mo  Ic^  Ivt  «iMk    Vmi^  IIm^ 

4Mittatlbo  bMMtio  Ibo  Ck^wi obkftmiA |4«b*W il^ly 

HeM»  Ibal  Ibo  ^«o  ot  tbo  UiMbi  wm  fftH  v4  Mo 

mav^imaI  mAaI*  at  tha  btaelbt  at  kia  daalk    aiMl  kftabia 

la  piobaW  d«ty« 

Bacftrtoaeltbo(^HotA»8Ma(io»otM84W,  M. 
t8l»  18  Q.  Bt.  IK  408)fonMoa.'-^IMN«f««(fHif^  f. 
Jfafoai^  «/  4iMNfy«  ¥.u  T8T«-^8  A»K  818 )  8T 
I^J«Q.B.  88;  88  UT.  I88« 


JvaNMcnoMt  II ;  ]^at8mti  8  t  HauwaVi  1% 

PBOMISSOltT  KOTS.-ao8    lliUi  8r  NUuu   «•    II  t 
Sv4Ml^•  %s 


PROOF.^Soo  BanemvytoYi  18»  18^81 1  0»Mr4NY|  \\\ 
XwoirriiiiTt 

PROPERTY  TAX  :- 

— Ci^tlemt  ntHi  UU^^  INi^MMf  Ask.  lUMft  41  A  4tf 
Vi^  s,  81),  •.  11.  tMft-isi^^uH  8r  A|iie«»M«m  W  vt 
the  Ouetdai  nnd  liiliiii4  Uevoauf  Aoli  I8li(i,  A4uly 
li  tmpoHd  in  rospwt  of  ill  real  nud  fieve^uMl  i^rMpiUl-jf 
of  «nj  bodj  80V|^Mt«  or  uiilntKif|»<iHila,  8t  Ilia  HiW 
of  46  psr  ooAt«  upon  tho  «u»ual  falne,  lH<t«iN«8i  8r 
profits  of  ittob  properlyi  subjvot  to  MewiiMMii  In 
fnfour  of  '*  prepofi/  whlvlii  ur  tb«  liioAiMa  ur  pNUNi 
wberoofi  sbull  bo  UgNll/  Nppr^iprUbd  muA  NpiiHad 
•  •  •  for  the  promotlim  of  s(lu<i«Mtiii,  llleM^mti 
Klenee,  or  the  line  Mrts/' 

Held  (r^opss,  f«J.,  dtssfinlini),  \\\%\  Mm  iirttimfl'/  «f 
tht  Instttutlctit  of  (3|fll  MfintiiMM  U  fiiiMMiid  \A\  tlie 
beneflt  of  the  exernptlnii,  m  pfopsMf  wMhIi,  Im  Ui« 
msln  oud  M  lie  ohlef  obJe»tf  Is  apuffipHMsd  mid 
applied  for  the  nrftmoMofi  of  me^ihaMiesi  soUitoiii 

Jndgmsnl  of  ttie  Queen's  fUtioh  IHflsloti  (Mpfirtod 
88  W7  II.  ftSa,  la  U.  II'  II'  8H0  retersed.  /»  fs 
(7/W/  Knqinmif  /nBUIutUmt  o,k,  m  -iiO  U,  H,  V, 
091  {  87  L,  J«  4«  If'  »»». 

VWMnajVl^,  -Mee  Misaei'iiiieftaf  AfiM,  1,  8t 

vvnijn  n%kwni  Aor,-«ee  riA**s».«^mr,  80|  Wftn^ 

WAfi  ft  i  Sui^ihu  ftp  fHu  ttiAf^n,  8 1  t4tf(>Ah  (ihfnnfitiMf, 
I,  9,  8,  7-ia, 


f^«aea#  Mo«/fi|  I   -lit 


PW»WO-IIOf/H*J, 


ar/Alt riilt  ilti4o/riM^«^ls4i  aA«  ^i^«#M<«r,  8. 

CitmMmLkMtf,  hJiW  <vf :  - 

ru4.  Mt,,  it, $0,  ^,  li.-^fhM  hM44ff§  t4  oNae/e  ngMo 
M4H44  «M»4Af  tba  r>44  ^»el4e  4a<,  1874  ^^4  TMt/ 
V/^.  n ;,  OAd  tbo  feg ftfla«l^v«»«  aade^  flM8  448^  b»4««[fftr8 
aa  «eii4#  i^*  set  aside  aitalag  Maeeo  pm$AtA  i&  tb4 
4efea4e#«s  4ii  Ibe  g^/M»ad  tbM  fbef  bad  beaa  0mU4 
wii4iu  Mfii  /ea#«  rM<te  Ib4  doto  ^  <bo  |wrtoai<t1  hi 
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of  the  gold  fields  withlii  which  the  land  was  com- 
prisedi  and  that  the  defendant«|  when  applying  for 
the  leasei,  had  not  complied  with  the  regalatton«. 

Held,  that  the  plaintlfZe  had  no  right  to  interfere 
'with  the  defendants*  poeeeeaion.— '0«&orne  t.  Morgan^ 
P.O.— 18  App.  827  ;»  57  L.  J,  P.  0.  63. 

2.  GM  fiad9-^Min{ng  righU^Orawn  Ifloee— 28 
Vid.  No.  11,  M.  9,  11.— A  holder  of  miner's  righta 
tinder  the  Qold  Fields  Act,  1874,  cannot  eet  aside 
ft  mining  leaae  granted  to  another  person  on  the  gronnd 
•that  the  latter  has  prefented  him  from  entering  on 
the  enjoyment  of  bis  miner's  rights.-— VFt^^tams  ▼• 
Morgan^  p.o.— 18  App.  238.  ' 

QUO  WARRANTO:'^ 

1.  CforporaUonr^OolUdor  of  lorough  rafe««-^An 
information  in  the  nature  o<  a  quo  warratiio  will  not 
lie  for  the  olBee  of  eoUeotor  of  ratee  for  a  borough.— 
Stg.  T.  Whdan,  a.]i.n.  (Ir.>«*20  L.  B.  Ir.  461. 

2.  Town  €ommi$Bion€r^Di$quaUfioation'^Oommia' 
$Um0rB  Olaum  Act,  1847  (10  <fe  11  Vict.  e.  108),  a.  17. 

.  i^-A«  was  elected  a  town  oommiseioner  in  1885,  ha?ing 
then  the  qualification  required  by  a  local  Act  as  an 
occupier  of  a  house.    In  1886,  on  a  J  udgment  anmmoDB 

'  being  taken  cut  against  him,  A.  made  an  aAdaHt  that 
he  had  no  meaiii,  and  was  not  ooonpying  the  house  la 
queelfon. 

Held,  that  A.  could  not  retain  his  ofloe  for  three 
years,  but  became  disqualified  when  he  ceased  to 
occupy  the  house. — Beg.  ▼•  Moonoy,  ^b.d,  (IrO— '20 
L.B.Ir.486. 

See  also  MuiaoiPAL  Oobposation,  1, 

KAILWAY;--- 

1.  ArhUrtdioBh^Bailwaif  Chmmiuianef'^uriedie'' 
thn^FrohibiUon^BiguUaion  of  Railway  Act,  1873 
(36  d!  87  Fid.  e*  48),  a.  8.— By  a  prirmte  Act  between 
tmo  rallwfty  companies  an  agreement  made  between 
them  waa  set  out  verbatim  as  a  schedule,  which  con- 
tained a  dause  that  all  questions  of  diflerence  arising 
between  them  should  be  determined  hj  arbitratien  in 
manner  profided  by  the  BaUwny  Companies  Arbitra- 
tion Act,  1859 ;  and  this  was  "  oonflraMd  and  made 
binding"  1^  a  clause  of  the  private  Act.  Differences 
having  arisen,  one  company  desired  to  refer  the  dispute 
to  the  BaUway  Oommissionen,  under  section  8  of  the 
Begulattoa  of  Bailways  Act,  1873. 

Held,  that  the  right  to  refer  differences  to  arbitra- 
ti<m  was  derived  from  the  agreement  itself,  and  that, 
as  the  difference  was  not  '*  required  or  authorised  to 
be  refeired  to  arbitration  under  the  provisions  of  any 
general  ox  apedal  Act"  within  section  8  of  the  Begu- 
lation  of  Bailways  Act,  1873,  the  Bailway  Commis- 
sioners had  no  Jurisdiction  to  nndertalfie  the  arbitra- 
tion.—iZ^.  V.  Midland  Railway  Oo.^  q.b.d.  270—19 
Q.  B.  D«  540  ;  56  L.  J.  Q.  B.  585  ;  57  UT.  448. 

2*  Bridge^Repair'^Road  over  bridge'^Railwayi 
ClauBee  Oaneolidaium  Ad,  1845  (8  <ft  9  Fief.  e.  20).  ». 
46« — A  railway  company  which  has  carried  a  road  over 
the  railway  by  a  bridge  is  bound,  under  section  46  of 
the  Bailways  OUuses  Ckmsclidation  Act,  1845,  to 
repair  and  maintain  the  road  over  the  bridge  as  well 
as  the  actual  structuEC  of  fthe  btldge. 

Judgment  of  the  Queen's  Bench  Divirion  affirmed. 
-^MayoTf  dfee.,  of  Bury  v.  LaneoiMre  and  Terkihire 
RaUway  Go.,  ca.  492—20  Q.  B.  D,  485 ;  57  L.  J.  Q.  B. 
280. 

8.  Jwigmmd^Beeeiver-^PrioriiM'-'''£aihvay  O&m' 
pmUee  Aei^  1867  (30  di  81  Viel.  e.  127),  a.  4.— A 
jndgaMnt  cr cdller  of  •  milway  company  who  obtains 
•  Mceivcnbip  order  under  eeolioA  4  of  the  Bailwi^ 
Oompanies  A^,  1867,  doit  not  thuakj  obtain  any 
pzlpEity  over  other  oreditori. 


A  receiver  appointed  under  that  section  will  not  W 
discharged  until  every  Judgment  creditor  o(  the  ooa- 
pany — whose  Judgment  has  been  recoTered  either  h 
an  action  on  a  contract  entered  into  after  the  piiri^ 
of  the  Act,  or  in  an  action  not  on  contract  bn^ 
after  that  date— has  been  satisfied ;  aod  there  (on  tie 
section  neither  contemplates  nor  permits  the  buUik 
of  successive  receivership  orders. 

Order  of  Kekewich,  J.,  discharged.— /a  r«  Jiir^ 
Raaway  Co.,  O.A.  372—37  Ob.  D.  610;  57  L.  J.(k 
283 ;  58  L.  T.  179, 


4.  Manager — Appoinfmentr^Diicrdion  «/  ( 
Railway  Companie$  Ad,  1867,  a.  4.— In  emdng 
Juriidiotion  node?  section  4  of  the  Baflway  OospiBin 
Act,  1867,  relative  to  the  appointing  of  a  msnagaai 
a  railway  company  at  the  instanee  of  jodjani 
creditors,  the  court  should  take  a  broad  view  of  the 
position  and  exigei^cieB  of  the  company,  tod  set  (or 
the  general  benefit  of  all  the  creditors;  bat  the  ooait 
is  not  to  consider  itself  fettered  by  any  oontiaet  « 
arrangement  between  the  company  and  aoy  penos.- 
In  re  Bull,  Barmley,  and  Wed  Riding  BaHmif  (7a, 
CH.S.  OKI.,  J.— 57  U  T.  82. 

6.  MineraU-^NdieB  hy  ovfier— (Hfanyia^M- 
ways  Olaueet  Conaolidation  Ad,  1845,  ai.  77, 1i- 
An  owner  of  mines  or  minerals  lying  under  s  nilvi7 
who  is  desirous  of  working  them,  not  ai  hb  on 
speculation,  but  through  the  medium  of  leMeai,hft 
person  entitled,  under  section  78  of  the  Baflfa|i 
Clauses  Oonsolidatton  Act,  1845,  to  give  notifle  d 
intecition  to  work  the  same. 

To  Justify  an  owner  giving  audi  a  notion  ttai 
must  be  not  merely  an  eipreasion  of  a  desire,  bit  ■ 
honest  actual  ezlstenoe  of  a  dasira,  te  wdk,  dAm 
by  himself  or  his  lessees,  the  mines  or  minenla 

The  words  **  mines"  and  <' mineials,"  ai  wlh 
section  77  and  the  following  seotioos  of  the  Bittai|i 
OUuses  ConsoUdation  Act,  1845,  eitead  to  ^ 
quarries  and  to  miuerab  got  by  open  quairyiBf . 

Midland  RaUway  Co.  v.  Eamnehwood  Brid  ed 
Tile  Co.,  30  W.  B.  640,  20  Ob.  D.  552,  appiofsd. 

Decision  of  Chitty,  J.,  affirmed.— if itfload  JMbf 
Oo.  V.  Robineon,  ca.  650— 37  Ob.  P.  887 ;  67  L J* 
Ob.  441. 

6.  Htgligenee-^Came^Bwrden  of  proqf.^Ji^ 
action  against  a  railway  company  for  injnibi  b 
cattle  proved  to  have  been  eafely  plsosd  fa^ 
defendants'  truck,  but  found  to  be  injured  on  tM 
at  their  destination,  the  burden  of  proving  negjHfMi 
on  the  plaintiff.- SmifA  T.  Midland  BaOwef  A» 
Q.B.D.-«57  L.  T.  813. 

7.  Negligenee^Cmdribvitofy  negligenee.-^'Snm^ 
av  action  of  negligence,  the  defendant  leUee  os  » 
doctrine  Volenti  non  fit  injuria,  he  must  oblib* 
finding  at  the  trial  that  the  plaintiff  vdontwif  ^ 
the  risk  upon  himself  and  had  a  full  knowlsdlfi*'^ 
nature  and  extent  of  the  danger,  since  otlMfffiv  ^ 
court  will  not  give  Judgment  for  the  defend«t«2! 
ground  that  such  a  finding  is  the  only  infsreiwy* 
can  properly  be  drawn  from  the  facts.— OaM^ 
Limdon  and  North' Wedem  Bailway  (7A,aJJ>*"^ 
—21  Q.  B.  D.  220. 

8.  Negligenee-^'Oontrihutory  mgUgeem^ffj 
€roiiifi^.-^Abont  8  p.m«  B.  crossed  the  *••"■''■■ 
railway  near  a  station  by  a  level  uiossiag>  Oaii^ 
side  of  the  line  then  was  a  laige  awing  f^J^  z: 
as  a  wicket  for  foot  paseengeis.  AnvMpnmPde^ 
due  at  2.80,  but  was  about  forty  Biaotes  laiM" 
another  train  was  due  at  3.15  The  swing  9^JT 
shut,  but  no  attempt  was  made  to  preveatB.tM«<f 
lug.  While  B.  was  in  the  space  between  the  IV  «"2 
lines,  a  person  on  the  platform  eaUed  eati  Uj^ 
lot  tlia  tiaia.'*    B.  baoHM  ooafased,  na  fofW^i ^ 
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waa  killed  by  tbe  train.  There  was  e?idenoe  that 
the  whlaile  had  been  aoanded,  and  the  tzain  was 
Yisible  for  tOQ  yards  from  the  crossing. 

Held,  that  there  was  no  eTidenoe  of  negligence  on 
the  part  of  tbe  defendants. — OurUn  v.  Grtai  Southern 
and  WeOem  Railway  Co.,  ca.  (Ir.)— 32  L.  B.  Ir.  219. 

9.  Negligetie»-^Pa$Mnffef^$  lugffagt-^OuaMly  of 
isompany.'^ThA  plaintiifs  wife  arriYed,  with  three 
Articles  of  Inggsgei  at  the  defendanta'  station  forty 
minutes  before  the  departom  of  the  train  by  which 
«he  was  to  traTel.  A  porter  took  the  laggage  firom 
Iier  and  placed  it  on  a  trolley,  and  labelled  two  of  the 
articles,  she  saying  that  she  wished  the  other  article— 
A  bag — to  be  pat  into  tlie  oaniage  with  her,  and 
atfking  the  porter  if  it  would  be  safe  to  leave  it  with 
liim  while  she  went  to  Meet  ber  hosband,  who  was 
to  travel  with  her,  and  to  get  bet  ticket.  The  porter 
xeplied  that  it  would,  and  that  he  would  guard  the 
laggage  and  put  it  in  the  trainw  The  train  was  not 
then  alongside  the  platform.  Wben  she  returned  in 
ten  minutes  with  her  husband,  whom  she  had  met  in 
the  atatioD,  and  who  had  taken  her  ticket  for  ber,  tbe 
bag  was  mitsiag.  The  county  court  Judge  found 
that  the  porter  was  negligent  in  not  guardiog  the 
iMg,  and  in  not  being  in  readiness  to  put  the  bag 
into  the  carriage. 

Held  (Lord  Bramwell  dissenting),  that  there  was 
evidence  to  Justify  the  finding  of  the  county  court 
judge,  that  the  bag  was  in  the  custody  of  the  railway 
4X»mpany  for  present  transit  from  the  time  of  its 
•delivery  to  the  porter,  and  that  the  loss  was  due  lo 
the  company's  negligence. 

Semhle,  that,  where  a  passenger's  luggage  is 
plaeed,  at  bis  request  and  with  the  assent  of  the 
oonapany,  iu  the  carriage  in  which  he  is  to  travel,  the 
eontractis  one  of  common  carriage,  subject  to  the 
modification  that,  in  respect  of  bis  interference  with 
their  exclusive  control  of  bis  luggage,  the  company  is 
not  liable  for  any  loss  or  injury  occurring  during  its 
transit  to  which  the  act  or  default  of  the  passenger 
baa  contributed. 

Becipion  of  tbe  Oourt  of  Appeal  (reported  34 
W.  B.  574,  17  Q.  B.  D.  215}  affirmed. 

Bergheim  v.  Qrtat  EaUern  Railway  (reported  26 
W.  B.  301,  3  0.  P.  D.  231)  disapproved.— G'real 
W9$Um  Railway  Co,  v.  Bunchy  h.l.  785—- 13  App. 
361 ;  57  L.  J.  Q.  B.  361 ;  58  L.  T.  128. 

10.  Pa$$enger — Asaatdi — FaUe  impri$onment^ 
Lo9$  of  ticket.  —  Where  a  railway  passenger  has 
taken  and  paid  for  his  Uoket,  but  has  afterwards  lost 
it,  and  has  declined  to  pay  the  fare  again,  the  com- 
pany cannot  eject  him  from  the  railway  cariiage,  but 
can  only  take  his  name  and  address  and  sue  him 
for  tbe  fare.^^ttfler  v.  ManeheUer,  BheffUld^  and 
Lineolmhire  Railway  Co.,  ojl.  726—311  Q.  B.  D.  207. 

11.  Fauenger'B  luggage  —  Delivery  —  RecuonahU 
ftfiM.— It  is  the  duty  of  a  railway  company,  with  re- 
gard to  the  luggage  of  a  passenger  which  travels  by  the 
same  train  with  him,  but  not  under  bis  control,  when 
it  bas  reached  its  destination,  to  have  it  ready  for 
delivery  upon  the  platform  at  the  usual  place  of 
delivery  until  the  owner,  in  the  exercise  of  due 
diligence,  can  recelre  it;  but  the  Jiability  of  the 
oompany  as  carriers  will  cease  after  a  reasonable  time 
baa  been  ellowed  to  tbe  owner  to  do  BC-^Firth  v. 
Narth'Eoitern  Railway  Co,,  q.b.i>.  467. 

12.  Poor  rate^Deficiency^Oounty  ratt^Borough 
raie-^Landa  Clau$ei  CoruoUdaiion  Ad^  1845  (8  <fe  9 
Vid.  e.  18),  s.  133— Counfy  RaU$  Act,  1852  (15  <•  16 
VM.  e.  81),  f.  26^Mtmieipal  CarparaUwu  Ad,  1882 
(45  A  46  Vid.  c  50),  «•  145. — Where  a  railway  oom- 
pany is  liable  to  make  good  a  deficiency  in  a  poor 
rate  under  section  133  of  tbe  Landa  Olauses  Gonsolida- 


tion  Act,  1845,  In  calculating  such  deflolency  both  the 
county  rate  and,  in  tbe  case  of  a  parish  whdly  wltliin 
a  borough,  tbe  borough  rate,  ought  to  be  Included  |n 
the  poor  rate.— i^ormer  v.  London  and  NorH^Wedem 
Railway  Co.,  «.b.]>.  590—20  Q.  B.  B.  788. 

13.  Receiver — Dock  company-^  RailuHty  Oompaniee 
Ad,  1867  (30  A  31  Vid.  c  127),  #i.  3,  4»— By  a 
special  Act  promoted  and  obtained  by  a  railway  com- 
pany, certain  articles  of  agreement  set  forth  ia  a 
schedule  to  the  Act,  and  made  between  the  railway 
company  and  a  dock  company,  were  eonfirmed.  Tliie 
agreement  provided  that  the  dock  company  should 
construct  so  much  of  the  line  as  passed  through  their 

T  land  ;-that  she  dock  company  should,  at  their  option, 
have  the  management  of  and  work  that  part  of  the 
line ;  and  that  the  management  of  that  part  of  the 
line,  if  worked  by  the  railway  oompany,  should  be 
subject  to  tbe  control  of  tbe  dock  oompany.  Prior  to 
and  apart  from  the  special  Act,  the  dook  company  bad 
no  power  to  construct  or  work  a  line  of  raQwdy.  Alter 
the  passing  of  the  special  Act  the  dock  company  con* 
structed  on  their  land  the  line  of  railway  mehtdoned, 
and  worked  and  managed  it  themselves. 

Held,  that  the  dock  company  came  within  the 
interpretation  of  tbe  term  **  railway  company  "  in 
section  3  of  the  Railway  Oompanies  Act,  1867,  and 
that  the  court  bad  Jurisdiction  to  appoint  a  receiver 
and  manager  of  the  undertaking  under  seotioii  4  of 
the  Act  of  1867. 

Held,  also,  that  the  receivership  order  was  not  to  be 
limited  to  the  moneys  received  by  the  dock  oompany 
in  respect  of  the  railway,  but  should  extend  to  the 
whole  undertaking  of  the  dock  company. 

Decision  of  Obitty,  J.,  ailirmsd.-*-/ii  re  Bad  and 
Weet  India  Docke  Co.,  ca.  849—38  Ch.  D.  576. 

14.  Undue  preference  —  Sd-off^^  Overcharge  — 
Railway  and  Canal  Traffic  Act,  1854  (17  A  18  Vid. 
e.  31),  ss.  2,  6. — In  an  action  by  a  railway  company  to 
recover  charges  for  carriage  of  goods,  it  is  no  defence 
that  the  charges  sued  for  are  unreasonable  so  as  to 
give  an  undue  preference  to  any  person,  and  the 
defendant  cannot  set  off,  or  counter-claim  for,  previous 
overpayments  as  being  unreasonable  within  section  2 
of  the  Railway  and  Oanal  Traffic  Act,  1854.— 'Zan- 
caehire  and  Yorkehire  Railway  Co.  v.  Greenwood, 
Q.B.D.— 21  Q.  B.  D.  215. 

See  also  Oanada,  Law  of,  2—4;  OoicrAinr,  17« 
28 ;  Damaobs,  3  ;  Justxcb  or  run  PiAoa,  8  ;  Lands 
Olausbs  CoNsoLiDAtioN  AoT,  2 ;  Kiw  SoutK  Walbs, 
Law  of,  4  ;  Stakf,  1. 


BATING.— See  Bakxruftot,  30;  Local  Govbunkbnt, 
6 ;  PooB  Bats,  1—4  ;  Hailwat,  12. 

BEASONABLE  and  PROBABLE  OAUSE— «ee  Falsb 
Imfrisokxbmt,  4 ;  Libbl,  2 ;  Maiioious  Pnoaauriov. 

HEOEIYER.  —  See  ADxnnsTBAnoy,  13;  Ooars,  24; 
OouNTT  Oourt,  14;  MoRTaAoa,  9,  10;  PARTinntsHXP, 
4 ;  Practiob,  37,  45 ;  Bailwat,  8,  13. 

BEOEIVING  OEDEEL— See  Attaohickit,  8;  Baxk« 
RVFTOT,  1,  32—34;  Jurisoiotiok,  4a* 

BBOTIFIOATION.— See  SBTTLsxBirr,  12. 

RBOTIFIOATION  of  REaiSTER.— See  Bill  of  Salb, 
12  ;  Company,  26  ;  Tradb-Mabx,  3,  4. 

REDEMPTION.— See  Mobtoaob,  16^17;  Practiob, 
39. 

REGISTRATION.— See  Bill  of  Salb,  11—19;  Ook- 
PANY,  10— 12,  18,  32;  Oontraot,  4;  OoPTRxasT,  4; 
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Dbbd,  5,  6  ;  Dbntut;  Injonotion,  4, 12  ;  Manoaxub* 
1 ;  Tradb-Mark,  4a,  5,  6;  Trinidad,  Law  of. 

BENT.— See  Bankruptot,  2  ;  Ooicpant,  41  ;  Daicaobs, 
4 ;  iSASBXBNT ;  EzBOUTOBy  2  {  LAxa)LORD  AKD  Tbnant, 
5,  9  ;  LmiTATioMB,  Statutb  of,  2  ;  Mortoaob,  12 ; 
Fractxob,  37;  Solicitor,  10. 

BBPUTBD  OWNERSHIP.— See  Baotlruptct,  24. 

BBS  JUDIOATA.'^See 'BvromLt  3—6. 

BESTITUTION  of  CONJUGAL  BIOHTS.— See  Di- 
tOrcb,  9, 

BESTBAINT  of  TRADE.— See  Oovbxant,  2—5;  Iw- 
JUNCTION,  9 ;  Tradb  Union. 

BESTEIAINT  on  ANTICIPATION.- See  Divorcb,  14 ; 
Husband  and  Wifb,  19 — 23;  Jurisdiction,  18; 
Sbttlbxbnt,  9. 

BE8TRICT1VE  COVENANT.  —  See  Landlord  and 
Tbnant,  6 ;  Vbndor  and  Porchasbb,  8 — 10. 

BETAINER.— See  Exboutor,  4 ;  Solicitor,  19. 

RETURNING  OFFICEEL— See  Elbction  Law,  4,  21. 

REVOCATION.— S€0  Administration,  14;  Arbitra- 
tion, 1 — 3 ;  Patent,  4,  5  ;  Powbr  of  Appoibtxbnt, 
6  ;  Will,  44,  46a,  65. 

ROMAN  DUTCH  LA.W.— See  Caps  of  Good  HopI^ 
Law  of,  2. 

RULES  of  COURT,  1883  :— 
Ord  2,  X  3-r-See  Practicb,  46 
Oxd  3,  r  6— See  Practice,  56 
Ord  5,  r  15 — See  Practicb,  45 
Ord  9,  r  2— See  Practicb,  58 

r  8 — See  Practicb,  46,  54a 
Ord  10,  r  1— See  Practicb,  58 
Ord  11,  r  1 — See  Practice,  47—50,  65 

z  2— See  Practice,  58 

r  6 — See  Practice,  52 
Ord  13,  r  12— See  Practice,  26 
Ord  14,  r  1— See  Practice,  66 
Ord  16,  r  2— See  Practicb,  17 

r  11— See  Practicb,  15 — 17 

r  48— See  Practice,  20 

r  56— See  Principal  and  Surety,  2 
Ord  18,  r  2 — See  Mortoaob,  7  ;  Practicb,  22 
Ord   19,   r  3  —  See  Practice,   39;    Pklncifal    and 
Agent,  3 

It  6,  7— See  Practice,  31 

r  15— See  Limitations,  Statute  of,  2 

r  17— See  Practice,  29 

r  22— See  Prachcb,  7 

z  26-— See  Du covert,  1 ;  Practicb,  31 

r  27— See  Practice,  34,  38 
Ord  21,  rr  6,  7— See  Practice,  57 

rr  11— 14— See  Costs,  11 

r  15— See  Practice,  38,  39 
Ord  22,  rr  5c,  6o — See  Practice,  36 
*    Ord  24,  rr  2,  3— See  Practicb,  28 
Ord  25,  r  1— See  Practice,  35 

r  4— See  Estoppel,  4;    Jurisdiction,    17;    Prac- 
tice, 35,  38 
Ord  26,  r  1  -See  Costs,  27 
'      Ord  27,  If  1,  2— See  Practice,  23 

r  11— See  Practice,  21,  25,  27 
Ord  28,  X  1— See  Patent,  10 
Ord  31,  r  1— See  Discovery,  1 

r  12 — See  Ducotbry,  1,  4 
Ord  32,  r  6— bee  Practice,  23 
Old  34,  r  2 — See  Spbcific  Pbrformancb,  1 


Ord  85,  r  16— See  Company,  39 
Ord  86,  r  6— See  Practicb,  39—41 

r  7— See  Practicb,  40 

r  16— See  Practicb,  41 
Ord  37,  r  1— See  Disootbry,  6;  Evidence,  2 

r  2— See  Evidbncb,  4 
■  r  5 — See  Evidbncb,  7,  8 

r  14— See  Duoovbby,  6 
Ord  88,  r  1— See  Evidbnob.  6 

r  19a — See  Trustbb,  4 
Ord  40,  r  1— See  Costs,  22 
Ord  42,  r  3 — See  Attachkbnt,  11 

r  14— See  Costs,  21 

rr  22,  23 — See  Bankruptcy,  20 

r  33— See  Husband  and  Wifb,  24 
Ord  43,  r  6 — See  Husband  and  Wife,  24 
Ord  44,  r  2— See  Attacbjcbnt,  11 
Ord  46,  r  1— See  Practicb,  13,  47 

r  3— -See  Practicb,  18 
Ord  52,  r  23— See  Estoppel,  7 
Ord  55,  r  2— See  Infant,  8 ;    Lands  Clat:8»  Ooi- 
solidation  Act,  6 

rr  3,  5— See  Jurisdiction,  1 

r  6a— See  Costs,  23,  24 :  Mortoaob,  7 

r  10— See  Administration,  4 
Ord  58,  r  4 — See  Practice,  1,  5 

r  11 — See  Practicb,  10 

r  15— See  Costs,  32 ;  Practicb,  11 
Ord  62,  r  15— See  Local  Govbrnmbnt,  1 
Ord  63, 1  12— See  Practice,  53 
Ord  65,  r  1— See  Costs,  6^  8, 18,  27,  29,  48 

r  11— See  Costs,  4,  6 

r  12— See  Costs,  28,  29 

r  27— See  Costs,  7,  42,  44 
Ord  68,  r  1— See  Husband  and  Wifb,  24;  PRACBSiii 

r  2 — See  Practice,  7 
Ord  70,  r  1— See  Practice,  52,  57 

r  2— See  Practice,  22,  52,  53 

SALE  of  FOOD  and  DRUGS  ACT.— See  Adultebaikb, 
1,2. 

SALE  of  GOODS.— See  Bill  op  Salb,  19 ;  Damai»»»  «; 
Warranty,  2. 

SALVAGR— See  Marine  Insurangb,  6 ;   Smrra^  5, 
29— 3L 

SCOTLAND,  LAW  of :— 

1 .  Exteution'Sesiduary  gif%—  ^<*^«"**r?S 
1o  Land  Consolidation  (ScoOand)  .^^   ^868  f31*» 
Vid.  c.  101)  «.  8.— In  1853  A..  \ 
causdf  conveyed  bis  whole  estate  U#  uw«««,  -  -^ 
convey  his  M.  estate  to  his  brother  in  bM^ 
By  a  codicU  executed  in  1876,  alter  his  iMWJIJ* 
leltto  his  wife  his  D.  and  B.  estates,  wMjHr 
to  be  excepted  from  the  land  to  be  entailed  •«r^ 
deed  of  1853,  and  he  also  bequeathed  <^Jf JJ 
residuary  estate.    He  had  previously  appointedWJ^ 
sole  executrix.     The  codicU  contained  «  o|Ji^ 
warrandice  under  section  8  of  the  Titles  to  Itf^^ 
solidation  (Scotland)  Act,  1868.     In  1882  A.  rtj*» 
a  bond  for  £260,000  over  the  M.,  D.,  end  B.  «!«* 

Held,  that  A.'s  widow,  as  exeontrix  end  p«^ 
representative,  must  discharge  the  obligstoon«  ^^ 
randice.— I?ttcAeM  of  Moniroie  ▼.  Stuofi,  a* 
App.  81. 

2.  Suihand  and  w/e^  Pod-nupiid  »^f^ 
Ataent  by  wt/e.-A.  by  a  trust  dispositfeo  «1*bj 
ment  directed  his  trustees  to  pay  the  ^'^•{T^ 
his  esUte  to  hU  wile,  and  "after  the  death  of  tbo  W» 
liver  of  me  and  my  wife  to.oonvert  into  money  ••T' 
estate  and,  with  her  consent,*'  to  pay  certain  Ijgj^ 
Power  of  alteration  and  revocation  was  reserteo  w 
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The  wife  signed  the  inatrumeat,  and  enifived  A.  bj 
two  monthe. 

Held,  that  the  wife  had  power  to  accept  the  pro- 
vlaioD,  and  the  repreientatifee  had  no  right  to  her 
teroe and jui  rtiidcB. — Edward  t.  CheyrUf  hl. — 13 
App.  373. 

3.  Huaband  and  wf/t^  Separate  estate  —  Gift  to 
httsband^BettocatUm, —  B7  the  law  of  Scotland  a 
married  woman  may  make  a  gift  of  her  separate  estate 
to  her  bosband,  and  she  may  make  the  gift  eTen  after 
his  death. — Edward  ▼.  Oheyne  (S)  h.l. — 13  App.  385. 

4.  Prescription'-^Sea  shore  —  Rights  of  Orown^^ 
Oonwejfaneing  {SeoOandj  Act,  1874  (87  <ft  38  Vict,  e. 
94)  «.  34.— A.  songhfc  to  establish  his  title  against  the 
Crown  and  the  railway  company  to  the  foreshore  of 
the  sea  oppsita  his  land,  claiming  under  a  grant  of  feu 
to  his  ancestor  in  1804,  which  described  the  property 
as  land  bounded  by  the  sea.  ▲.  ga?a  no  evidence  that 
the  grantor  had  an  express  title  from  the  Crown»  bat 
set  up  a  right  to  the  foreshore  by  presoriptire  posses* 
eion  following  his  own  title.  In  18S7  A.*s  predecessor 
bad  bnilt  a  retaining  wall  on  a  part  of  the  fbreshore, 
and  both  A.  and  his  predecessors  and  tenants  had 
taken  sand»  stones,  and  sea- weed  from  the  shore. 

Held,  that  A.  had  sofftoiently  proTed  possession  of 
the  foreshore  for  the  period  prescribed  by  the  Oonvey- 
andng  (Scotland)  Act,  1874,  and  had  established  a 
right  to  the  foreshore  against  the  Orowa.<— Lore! 
Advocate  t.  Young ;  North  BritUh  Railway  Co.  t. 
loam^,  H.L.— 12  App.  544. 

See  also  Infaitt,  1. 

8EPABATK  E8TATE.--fieo  fiiNKRCPTor.  37;  Gosfs, 
13;  Husband  and  Wifb,  6,  6,  14 — 25 ;  Jubisdiotiox  , 
18;  PsAcncB,  27;  Scotland,  Law  of,  3  ;  Sbttlb- 
jcnrr,  1»  2,  9;  Solicitob,  2. 

8EPABATI0N  DEED.— See  Husband  and  Wifb,  7,  26  ; 
Infant,  4;  Will,  34. 

SEQFESTBATION.— See  Husband  and  Wife,  24; 
FaAoncB,  1. 

SETT-OFF.— See  Ck>MPANT,  7,  15;  Oontract,  8;  Oosts, 
31;  OouNTT  OouBT,  22;  Ezboutob,  5;  Martnb  In- 
auBANCB,  3 ;  Principal  and  Aobnt,  3 ;  Railway,  14. 

SETTLED  ESTATES  AOT.— See  Landlord  and 
Tbnant,  8. 

SETTLED  LAND  AOI. — See  Settlbxbnt,  3,  14— 
18;  Trustbb,  2,  27;  Ybndob  and  PuBOKASBBy  11; 
Will,  26. 

BETTLEMENr  :— 

1.  After-acquired  property — Covenant  to  settle — 
Separate  estate—' Marriea  Women'^s  Properiy  Act, 
1882  (45  &  46  Vict.  e.  75),  ss.  5,  19.— A  marriage 
settlement  made  in  1870  contained  a  covenant  by  the 
fanaband  for  the  settlement  of  any  fntnre  aoqnired 
property  of  the  wife  exceeding  a  speoifled  amoant, 
except  jewellery  and  similar  articles.  The  wife,  after 
the  commencement  of  the  Married  Women's  Property 
Aet.  1882,  became  absolntely  entitled  ander  a  will 
made  in  1883  to  a  share  of  the  residuary  estate, 
wbiob  exceeded  the  spedfled  amount,  without  any 
limitation  as  to  separate  uae. 

Held,  that  the  foot  that  the  ooyenant  was  a 
covenant  by  the  husband  only  did  not  prevent  the 
settlement  being  a  settlement  within  the  meaning 
of  section  19  of  the  Act,  and  the  effect  of  that 
eection  was  to  prevent  the  separate  use  given  to  the 
'Wife  by  the  Act,  excluding  the  operation  of  the  settle- 
ment ;  and  that  the  wife's  share  was  bound  by  the 
corenant  to  settle  after-acquired  property. 


In  re  QaeadeU  Trtuti,  33  W.  B.  816.  not  followed. 

Decision  of  North,  J.,  (reportel  36  W.  R.  166)9 
afQrmed. — Hancocks,  Hancock,  aA.  417 — 38  Oh.  D. 
78;  57  L.  J.  Ob.  396 ;  68  L.  T.  906. 

5.  AfteT'Oequired  property — Covenant  to  sMc^ 
Separate  estate-^  Restraint  on  anfictpofjoji.— On  the 
6th  of  Jane,  1860,  A.  and  B.,  in  exerdse  of  a  power 
of  appointment  contained  in  their  marriage  settle- 
ment, appointed  £3,500  to  their  daughter  D.  On  the 
6th  of  June,  by  the  marriage  settlement  of  H.  and 
D.,  D.  assigned  the  £3,600  to  trustees  upon  oertain 
trusts,  providing  a  first  life  interest  for  H.,  and  a 
general  teetamentaiy  power  of  appointment  for  D.  I  n 
default  of  chQdren.  There  was  also  a  covenant  by  H. 
and  D.  to  assure  to  the  trustees  any  after-acquired 
property,  except  oertain  spacifiel  interests.  On  the 
20th  of  June  A.  and  B.  appointed  that  a  part  of  the 
nnappointed  residue  under  their  settlement  should  go 
to  D.  during  oovertara  for  her  separate  use  without 
power  of  anticipation,  and  it  was  provided  that  if  D. 
should  die  in  E.'s  lifetime  leaving  no  chlldran,  the 
same  moiety  should  go  to  M.,  the  son  of  A.  and  B. 
absolutely,  and  that  it  should  go  to  D.  absolutely  if 
she  surrived  K  D.  died  in  1887,  leaving  childreo, 
and  having  by  her  will  left  all  her  property  to  K,  and 
appointed  him  sole  executor.  A.  and  B.  had  pre- 
deceased D. 

Held,  that  the  restraint  on  anticipation,  though  in- 
valid, showed  an  intention  that  D.  should  have  no 
power  of  disposition  over  the  corpus,  which  was 
affected  by  the  covenant  to  settle  after-acquired  prop- 
erty.—^TAtiis  V.  Hogge,  oh.d.  xat,  j. — 58  L.  T.  546. 

3.  Condition  *-  Forfeiture  —  Non^residenos  — 
Temporary  letting^SetOed  Land  Act,  1882  (45  ft  46 
Vict  e.  38),  ss.  16,  61,  52. — A  mansion  and  demesne 
in  the  county  of  Dublin  were  settled  upon  the  same 
trusts  as  laud  in  the  counties  of  Mayo  and  Sligo,  with 
a  condition  of  forfeiture  on  non-realdence,  selling,  or, 
letting. 

Held,  that  the  condition  of  forfeiture  was  void  for 
the  purposes  of  the  Settled  Land  Act,  1882,  and  that 
the  court  would  authorise  a  temporary  letting.— Ja  re 
Thompson^  ica.  (Ir.)— 21  L.  B.  Ir.  109. 

4.  Construction^*'  Issue  then  in  being  "-^  Power  of 
appointment^Mortgage.'^Bj  a  marriage  settlement 
the  husband  granted  freehold  property  to  trusteej 
upon  trust  for  himself  for  life,  and  after  his  death  to 
convey  the  lands  and  pay  the  rents  "  unto  and  for  the 
benefit  of  all  and  every  or  any  one  or  more  child  or 
children,  or  any  grandchild  or  grandchildren,  or  otiier 
issue  then  in  being  of  the  said  intended  marriage 
for  such  estate  or  interest,  and  in  such  shares  and 
anbject  to  such  conditions  as  the  settlor  should  by 
deed  or  will  appoint."  All  the  children  of  the  mar- 
riage attained  the  age  of  twenty-one.  The  huiband 
appointed  a  part  of  the  property  in  favour  of  his 
eldest  son,  his  heirs  and  assigns,  and  Joined  with  him 
in  a  mortgage  of  the  same  part. 

Held,  that  the  appointment  was  Talid,  and  that  the 
mortgage  passed  the  fee. 

Judgment  of  the  Oonrt  of  Appeal  in  Ireland 
affirmed.— Lsa(2er  ▼•  Duffey,  h.l. — 13  App.  294;  69 
U  T.  9. 

6.  Construction — Merger — Gharge^Life  estate^ 
Power  of  appointment — In  1829  S.,  by  bis 'marriage 
settlement,  assignsd  £7,500,  which  he  charged  on  an 
estate  to  which  he  was  absolutely  entitled,  to  his 
trustees,  in  trust  for  himself  for  life,  and  after  his 
death  to  his  wife  for  life,  and  after  the  deaths  of  both 
in  trust  for  all  the  children  of  the  marriage  a«  S. 
should  by  deed  or  will  appoint.  The  issue  of  th  * 
marriage  was  one  son  and  two  daughters.  In  1831 
S.,  by  his  will,  appointed  to  his  son  £5,000  out  ef  the 
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settled  fand,  and  devised  to  him  and  the  heira  of  hi" 
body  the  land  on  whtoh  the  fund  was  oharged.  In 
1858,  by  a  oodidl,  he  revoked  the  former  devise,  and 
bequeathed  the  land  to  his  son  for  life,  with  remainder 
to  snoh  usee  as  the  latter  shoald  by  deed  or  will 
apftoint.  In  1878  the  son,  by  his  marriage  settle- 
ment, whioh  reoited  the  devises  of  land«  but  not  the 
charge  thereon,  appointed  the  land  after  his  death  to 
tmstees  for  SOO  years,  to  seonre  a  striet  settlement 
for  his  wife,  with  remainder  to  the  sons  and  daughters 
suooessively  of  his  intended,  or  any  snbsequent,  mar- 
riage, with  nltimate  remainder  to  himself  in  fee. 

Held,  that  the  charge  was  not  merged,  and  that 
the  £5,000  was  still  part  of  the  son's  personal  estate. — 
dmiih  ▼•  Smith,  ilb.  (Ir.)— 19  L.  R.  Ir.  6U. 

6.  Oonitruetion—'*  Unmarried  *' — Next  of  hin — 
VUimate  tru$L — The  meaning  of  the  word  "un- 
married," in  the  absence  of  any  context  showing  a 
diiSerent  meaning,  is  "  without  ever  having  been 
married." 

By  a  marriage  setUemeut,  property  belonging  to 
the  wife  was  settled,  in  events  wUch  happened, 
subject  to  the  life  interests  of  the  husband  and  wife, 
in  trust  for  such  person  or  persons  as,  under  or  by 
virtue  of  the  stotute  for  the  distribution  of  intestates' 
eilects,  should  at  the  time  of  the  decease  of  the  wife 
have  been  entitled  to  her  personal  estate  as  her  next 
of  kin  '*in  case  she  bad  died  intestate  and  un- 
married." 

Held,  tbati  in  the  absence  of  anything  to  show  a 
contraiy  intention,  "  unmarried  "  must  be  construed 
'*vrithout  ever  having  been  married."— Bliind^l^  v. 
De  Faihe,  ca.i>.  nob.,  /.— 57  L.  J.  Oh.  576  ;  58  L.  T. 
^81. 

7.  InfafO^BaHfloaiion^Power  of  appcitUmetiL^^ 
By  marriage  settlements  made  in  1884  power  was 
given  to  the  intended  husband  and  wife,  or  the  sur- 
vivor of  them,  by  deed  or  by  vrill,  to  appoint  the 
settled  property  among  the  children  of  the  intended 
marriage.  There  were  three  daughters^  one  unmarried 
and  two  married.  The  wife  died  without  having 
Joined  in  making  any  appointment,  and  the  husband, 
by  his  will,  app^ted  the  property  among  the  three 
daughters  equally,  subject  to  the  proviso  that  the 
share  of  aiiy  daughter  who  should  be  unmarried  at 
his  decease  shonld  be  held  iu  trust  foe  hev  for  life  for 
her  separate  use,  and  after  her  decease,  as  to  capital 
and  income,  in  case  she  should  leave  children,  in  trust 
for  such  persons  as  she  should  appoint^  and  in  default 
of  appointment  or  if  she  should  not  leave  issue  upon 
trust  in  favour  gf  the  other  children.  The  un^ 
married  daughter  remained  single  at  her  father's 
death. 

Held,  that  she  was  entitled  to  her  share  absolutely, 
the  proviso  being  void  for  remoteness  and  inseverable. 

By  one  of  the  settlements,  to  whidi  the  father  and 
mother  of  the  intended  wife,  the  intended  husband, 
and  the  intended  wife— who  was  then  an  infant- 
were  parties,  the  father  and  mother  of  the  intended 
wife  agreed,  and  the  intended  husband  covenanted, 
that  the  husband  and  wife  vrould,  on  her  attaining 
twenty- one,  convey  the  wife's  reversionary  freeholds 
to  the  trustees  upon  the  trusts  of  the  settlement  In 
1886  the  husband  and  vrife  —  the  latter  having 
attained  twen^- one— conveyed  the  freeholds  to  the 
tru8tee#b 

Held,  that,  for  the  purpose  of  the  rule  against 
perpetuities,  the  real  estate  was  settled  and  the  power 
of  appointment  conferred  in  1834. — Cooke  v.  Ocoke, 
CH.]).  NOB.,  J.  756—38  Oh.  D.  SOS. 

8.  In/ani'^Ward  of  coiirf— J^^sn^reemiaiioit— 
fsfeppeZ.— Proposals  for  a  settlement  on  the  marriage 
of  an  infant  ward  of  court  were  brought  into  cham- 
bersy  and    porported  to  set  oat    the  property   to 


whioh  the  infant  was  entitled  as  tenant  iu  tail  anders 
settlement  of  1857 ;  but  by  inadvertence  a  ssle  of 
some  of  the  real  estate  to  the  Loudon  School  Bool 
and  the  payment  into  court  of  the  purobase-aMsej 
was  overlooked,  and  the  property  described  as  tiiosgk 
no  such  sale  had  taken  place.  The  trastees  of  tte 
settlement  made  an  affidavit,  which  was  read  in  sop* 
port  of  the  proposals,  and  which  coataiaed  tiis  ism 
mistake.  Oa  the  basis  of  the  proposals,  the  eoiit 
sanctioned  a  settlement,  which  was  carried  out  by  thi 
infant  disentailing  under  the  InfanU'  Settlemeat  iet, 
1855.  The  infant  married,  attained  the  age  of  tweity- 
one,  disentailed  the  fund  in  court,  and  settled  it  span 
herself. 

Held,  that  the  trustee  of  this  last  settlemest  ssft 
the  wife  were  estopped  from  setting  up  a  tttis  to  ths 
fund  adverse  to  the  trustees  of  her  marriage  ssHle* 
ment,  in  consequence  of  the  misrepreseatatioQ  of  ths 
trustees  of  the  settlement  of  1857,  which  mlnepre-. 
sentation  had  been  nsade  on  her  behalf.— Ifflli  v.  IH 
OE.D.  sTi.,  7.  219—87  Oh.  D.  153 ;  67  L.  J.  (A.  58; 
57  L.  T.  792. 

9.  Mortgage — Marri^  vfoman^-^SoparaU  eMi— 
Ruiramt  on  anticipation — Notice  to  imtlm  Cm* 
vegancing  Ad.  1881  (44  A  45  VieL  c  41).  s.  39.-lhs 
court  made  an  older  enabling  a  married  woauo,  lilh- 
eut  service  of  notice  to  her  trustees,  to  inorlgsgs  a  fib 
interest  as  to  whidi  she  was  restrained  from  sntidpa- 
tiott.— /n  re  LiUU.  ci.— 36  Oh.  D.  701 ;  56  L.  J.  Ot. 
872  ;  57  L.  T.  683. 

10.  Payment  ta<oco«ri—Payineisloirf— Mil/ f«) 
eeiaU^Affidavit  of  no  inciisn6rancei.— AppUaatfosi, 
by  persons  claiming  to  be  absolutely  entitled,  for  ps|- 
ment  out  of  money  in  court .  repreeenting  rssl  s^il^ 
should  be  supported  by  an  affidavit  of  no  iBsan- 
brances,  and  primd  fade  the  applicant  is  the  pnpv 
person  to  make  the  affidavit. —  WUUam  v.  Wm, 
OK.D.  OHi.,  J.— 57  L.  J.  Oh.  497. 

11.  Porfjons— Safii/oelion— IFtU.— A.,  >y  a  ■■- 
riage  settlement,  conveyed  land  to  trainees,  to  ni» 
£8,000  for  the  children  of  the  marriage  in  saoh  timm 
as  A.  should  appoint,  and  in  default  of  appofstwit 
between  such  children  equally.      A.  had  thies  m 
and  six  daughters,  and  no  power  of  appoiatasst  v« 
executed.     By  hia  will  A.  bequeathed  his  icidW 
estate,    which   reallMd    a    larger    fond   tk«  ^ 
daughters  would   have  been  entitled  to  undtf  U 
settlement,  upon  trust,  after  the  death  of  Us  wtf^  ** 
whom  he  gave  the  interest  for  life  for  ths  isslBln" 
ance  of  his  daughtersi  to  pay  to  each  dsu^to  *^ 
sixth  of  the  interest  while  unmarried,  sad  s  » 
share  of  the  principal  on  marriage,  vrith  a  gift  o**^ 
the  survivors  of  the  share  of  any  daughter  HfH  ^ 
msrried. 

Held,  that  the  will  operated  to  satisfy  the  f^ 
given  to  the  daughters  by  the  settlemeoi-A  i* 
BaUerehy.  l.j.  (Ir.)— 19  L.  B.  Ir.  359. 

12.  BediftcaHon^Undme  infiuMCt^Fatkr^^ 
—A  father  liviog  on  friendly  terms  with  hhWg 
is  a  proper  person  to  advise  her  aa  te  the  F^f2 
of  her  marriage 
advice  for  the 
father  is,  under  i 
the  daughter.  ^^ 

Judgment  of  Kekewioh,  J.,  reveiBed.-^lvV  ^ 
Bennett,  ca.— 38  Oh.  D.  1. 

13.  Tenancy  for  U/e-^CuUing  «wtii«^^^J* 
^Underi(Mng  as  to  dama^.— The  pisiati*  •■ 
tenant  in  taU  in  remainder,  and  the  M^^.!? 
tenant  pur  autre  v<e,  of  an  estate  M^fled  »  i"r 
There  waa  no  mansion  on  the  estate  ^  Jr^ 
when  a  honse  was  acquired  by  an  exshaagewj^ 
under  a  power  in  the  settlement.     Iks 
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for  U/^^DimnNmwfeemt  SMti  Lm»i  Ati,  1881, 
M.  37,  5S.— A  tsMBl  for  Bfe  off  aettlad  attete  aRBed 
iwrtta  —iH-  of  tt»  cout  toftHto  offMilmM, 
UMpioeeedstD  be  Implied  in  ndMlioB  of  dMOgcooK 
tbo  eftote.  Tbo  poHiofia  ^oo  of  the  heUoooiB  wm 
i67,300,  tba  oaanil  JacoMB  befog  oboot  ^.500. 
Tb«  trootaeo  and  govdiMi  of  the  teoaat  in  tril  io 
remainder  wen  oppoeod  to  the  ade. 

Tba  eoQXt,  in  tti  diMEeCion.  leftaed  to  aanelioft  tbo 
ao]e.^/»  re  JSanoMmrt  Mflad  JBMkrfei»  ouil  cn^  #. 
— ML.T.  916w 

15.  Tenonqf  >br  fe/e— Jaiprooeiejiii  Draimage-^ 
Iniered-^SdOed  Land  AA.  1882.  m.  SI,  SS,  25,  88, 
33,  U— MOei  Land  if  ei;  1887  (50  4ft  51  Fud.e.30), 
aa.  1,  2— improvenMiii  of  Land  Ad^  1884  (87  S  88 
Fuf.  &  114X  «.  68^Tniateei  appUad  lor  liberty  to 
apply  capital  in  tbair  baada  of  aettled  land  in  pay- 
ment of  inatalmento  or  pioportionato  repaymento  <tf  a 
loan  of  £8,704,  bopowed  in  1879  for  the  improre* 
ment  of  the  aalafteb  to  aeoore  which  the  aatato  waa 
obarged  vith  npf^maot  1^  half -yearly  inatalaeata, 
oonaiating  partly  of  principal  and  partly  of  intenat, 
oalcolated  ao  aa  to  pay  off  the  whole  debt  and  interest 
In  twenty- fife  yean. 

Held,  that,  aa  the  improTementa  were  ench  aa  were 
•nthorised  by  the  Settled  Land  Act,  1888,  the 
traiteea  might  fioai  time  to  tioie  apply  oapital  in 
their  hands  in  payment  of  anoh  part  of  the  inatal- 
mente  aa  ahonld  oonaist  of  oapital,  bnt  that  the  tenant 
for  life  most  keep  down  the  interest.-* Jn  rt  Lord 
amidey'B  SeUkd  Stiatm^  cb.d.  xat,  a  188-^37 
Gb.  D.  123 ;  57  L.  J.  Oh.  182. 

16.  SVnafiey  for  lif&^Impravements — Paymmt  out 
of  eapiial^ExeiBB  of  eatimate^SeUUd  Land  Ad, 
1882,  8.  26. — ^Where  a  scheme  for  the  permanent 
ImproTsment  of  a  settled  estate,  by  profidlng  it  with 
an  additional  watar  supply,  and  thos  rendering  it 
available  as  a  boHdiDg  estate,  had  been  snbmitted  to 
the  trustees  and  approved  by  them,  and  in  carr^^ing 
out  the  seheme  it  was  found  neoesssry  to  inour  addi- 
tional expense  to  that  authorised  by  the  scheme,  the 
court,  being  satisfied  that  the  additional  expense  was 
incurred  for  wok  which  fell  substantially  within  the 
floheme,  made  an  order,  under  eectlon  26  of  the  Settled 
I«and  Act,  1882,  directing  the  trustees  to  apply  the 
capital  moneys  forming  part  of  the  settled  property  in 
payment  of  the  additional  expense. 

In  re  HGkhkin*B  SdtUd  EOates,  35  W.  B.  463,  35 
Ch.  D.  41,  distinguished. 

Decision  of  Stirling,  J;,  rerersed.^— Th  re  Kneh 
worth  SMed  EetateB,  ca.  420—38  Gh.  D.  20 ;  57  L.  J. 
Gh.  340 ;  59  L.  T.  12. 

17.  Tenancy  for  Ufe^Poioer  of  BdU-^Finiber — 
CoeU^BHtled  Land  Ad,  1882,  «.  21,  euh-eedione  9, 
10. — Costs  properly  incurred  by  a  tenant  for  life  in 
defending  an  action  to  restrain  the  exercise  of  his 
power  of  sale  are  costs  incidental  to  the  exercise  of  his 
powerp,  in  discharge  of  which  oapital  money  may  be 
applied  under  section  21,  snb-section  9,  of  the  Settled 
Ijand  Act,  1882. 

An  action  by  remaindermen  to  restrain  trustees  and 
the  tenant  for  life  from  exercising  a  power  of  sale 
under  a  will  was  dismissed,  with  costa.  While  the 
prooeedings  were  pending,  the  Settled  Land  Act,  1882, 
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Held,  npoft  m  ada,  wdar  the  BMM  Und  A«|» 
18tt»o(tbalndandtbetto^bir»aHM  ot  wblbhwM 
deai7i«b«tb«dneT«rba(tt  aaf«ed»  thai  tba  iHMmt 
for  lila  bad  WW  baeome  abaolnlaty  enttOed  to  any  of 
the  Umbai;  and  waa  not  antiHedtoa^paH  U  the 
pamhaw-eMMMy  of  the  timber^  by  HHna  allbar  of  tba 
willor  ol  tba  Saltied  Land  AqI»  l88t>^£JtwslK^  Y« 
WaUmmm,  ea^n.  en.,  9.  847--87  Gb.  IX  817;  87  L.  J« 
Gb.S18;  58KT«168. 


18.  Tkmmm  Jkt  i{/V-3iiit  a/  I 
SdtUd  Ltmd  Ad,  1888,8.  81,  eal^iieeiMi  8.-A  mbvt^ 
gage  lor  a  long  tana  of  yaaia  la  aa  iaMuabiaMa 
alleeli^  tba  iabarilaaoa  of  aaHlad  land,  in  the  die- 
ohaiga  of  wbloh  oapllal  moa^  aiMag  flom  the  Mia 
ol  port  of  the  aetHad  land  may  ba  appltad  under 
aaotioa  81,  anb  aaotjoa  8.  of  tba  SallM  Land  Aot, 
1888.— JVtMaa  t.  Jwrnm,  oaj».  wom^  i.  840—88  Oh.  D« 
883;  88I..T.18L 

19.  Titte^Stdhmg  ateds-lVaa^f-^ea-r^fil* 
traHom^OampoMim  OUum  QMSolicbiMba  Ad,  1845 
(8  4lt  9  Ftel.  e.  18),  ts.  14— 18.— In  1888  oaitain  taU- 
way  atoek  waa  atanding  in  the  names  of  A.  tad  B., 
who  were  trusteee  of  it  for  0.  In  that  year  a  transfer 
of  the  stook  by  A.  and  B.  to  0.  waa  ezaottted  and 
sent  to  the  company  f6r  registration ;  but,  in  coast* 
quence  of  ita  being  improperly  stamped,  and  the  stock 
certificate  not  being  sent  with  it,  it  was  retamed  by 
the  company  nnregistored.  The  proper  stamp  waa 
then  af8xed,  but  no  further  step  was  taken  antU  1872. 
In  1889  0.  purported,  by  a  toluutary  deed,  to  settle 
the  stock.  The  Act  by  which  the  stook  was  created 
incorporated  the  Ctompaoies  Olaases  Oonsolldation 
Act,  1845. 

Held,  that,  at  the  date  of  the  settlement,  the  stook 
was  not  l^ally  Tested  in  0.,  siooe  it  was  essential  to 
the  falidity  of  the  transfer  that  it  should  be  deltrered 
to  the  secretary  of  the  company,  to  be  kept  by  htm 
in  accordance  with  section  15  of  the  Act;  that  the 
transfer,  being  improperly  stemped,  WM  rightly  re. 
turned  by  the  company ;  and  that  the  represent 
tetiye  of  0.  must  transfer  the  stock  to  the  txttstees 
of  the  voluntory  settlement 

Decision  of  Stirltng,  J.  (35  W.  B.  718,  85  Ob.  D. 
598),  a£8rmed.— i^aansy  v.  iforyon,  o.a.  077—87 
Cb.  D.  346 ;  57  L.  J.  Ob.  811 ;  58  L.  T.  828. 

20.  Voluntary  iMement  ^  Bankruptcy '^  Ooite^ 
Lim  oftrudeu-^Bankruptoy  Ad,  1883  (46  A  47  Vid. 
c.  82),  s.  47. — ^A  debtor  executed  a  post-nuptial  settle- 
ment, bnt  snbseqaently  brought  an  action  to  set  aside 
the  settlement,  which  was  defended  by  the  trustees, 
and  dismissed,  with  coste.  The  debtor  thereupon  iiled 
his  own  petition,  and  became  bankrupt  within  two 
years  after  the  date  of  the  settlement. 

Held,  that  the  settlement  was  Told  under  section  47 
of  the  Bankroptey  Act,  1888,  but  that  the  trustsei 
were  entitled  to  a  Uen  for  their  coste  in  the  eotion  on 
a  portion  of  the  trust  funds.— iffb  parte  Offleiat 
Meeeiffer,  In  re  Holden,  old.,  baxxt.  189  —  19 
Q.  B.  D.  48;  57  L.  J.  Q.  B.  47;  58  L.  T.  118. 

81.  Volwdary  HtiUmenil^Oon${dtr9iit>n^Tradir 
-^Banhruptey  Ad,  1869  (32  S  88  Vid*  0.  71),  is.  91, 
94,  auh^edion  8.-'By  a  post»nnptt8l  Mtttcment  the 
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aettlori  In  oonsidexaHon  of  the  aatigimient  by  bis 
father  of  certain  leasehold  property  to  the  tmstees 
thereof^  and  in  oonsideration  of  a  release  of  a  debt 
dae  from  him  to  hie  father,  assigned  to  the  trustees 
two  policies  of  insarance  npon  his  life*  npon  tmst  oat 
of  the  income  arising  from  the  leasehold  property  to  pay 
the  premiams  on  the  policies  and  the  reddae  to  the 
eettlor  for  life,  and  after  his  death  npon  trnst,  as  to 
all  the  property,  for  the  settlor's  children*  Within 
two  years  after  the  date  of  the  settlement  the  settlor 
was  adjndicated  bankrupt  under  the  Bankruptcy  Act, 
1869.  Upon  the  death  of  the  settlor  his  trustee  in 
bankruptcy  daimed  the  proceeds  of  the  policies,  upon 
the  ground  that  the  settlement  was  Toid  nndcr  section 
91  of  that  Act. 

Held,  that  the  settlor's  father  was  a  **  purchaser  in 
good  faith  and  for  Taloable  consideration"  within  the 
ezeeption  in  section  91,  and  that  the  settlement  was 
Talid. 

Held,  also,  that  the  settlement  was  protected  by 
section  94,  sub-section  3,  as  a  "  dealing  with  the 
bankrupt  in  good  faith  and  for  Taluable  considera- 
tion." 

Held,  also,  that  a  general  medical  practitioner  who 
supplies  the  medidnes  which  he  prescribes  for  his 
patients,  but  who  makes  no  charge  for  medicines, 
charging  only  for  attendance,  is  not  a  "  trader  *' 
within  the  meaning  of  the  Act — Hanee  ▼•  Harding, 
O.A.  629—20  Q.  B.  D.  7S2 ;  57  L.  J.  .a  B.  403. 

22.  Voluntary  Bettlemeni — Limitaiion  to  ehUdrm  of 
former  marriage  —  Mortgage  —  27  Elitt,  c.  4.— The 
principle  of  Newetead  ▼.  Searlee,  IvAtk.  265,  9  App. 
Oas.  320n,  that  the  children  of  a  widow  by  a  former 
marrfage  taking  under  a  settlement  made  on  her  second 
marriage  are  not  to  be  treated  as  volunteers,  does  not 
extend  to  the  case  of  the  children  of  a  widower. 

By  a  settlement  made  on  the  second  marriage  of  a 
widower  land  belonging  to  him  was  conveyed  in  trust 
for  his  children  by  a  trst  mortgage  absolutely,  and 
personalty  belonging  to  the  wife  was  settled  on  her 
abeolutely.  The  husband  afterwards  mortgaged  the 
land. 

Held,  that  the  settlement  was  Toluntary  as  regards 
the  children  of  the  husband,  and  that,  by  87  Eliz.  c. 
4,  the  limitation  in  their  favour  was  void  as  against 
the  mortgagee.— Jfi  re  Cameron  and  WelU,  ck.d.  jlat, 
J.  5—37  Oh.  D.  32;  57  L.  J. Oh.  69 ;  57  L.  T.  645. 

28.  Voluntary  iMement — Mortgage — Aceumula- 
ffons.— -A  settlor,  by  a  voluntary  settlement  of  real 
estate,  subject  to  mortgages,  created  a  trust  term, 
to  arise  after  his  decease,  for  the  accumulation  of  a 
fixed  sum  out  of  the  rents  each  year  during  a  period 
of  twenty-one  years,  to  pay  off,  either  at  the  end  of 
that  period  or  from  time  to  time  during  its  continn- 
ance,  as  the  trustees  of  the  term  should  think  fit,  such 
mortgages  as  should  then  be  charged  on  the  estate ; 
and  he  limited  the  estate  by  way  of  remainder  expec- 
tant on  the  trust  term  in  strict  settlement,  the  person 
for  the  time  being  entitled  to  the  immediate  reversion 
to  be  paid  the  surplus  rents.  Some  years  after  the  death 
of  the  settbr,  a  tenant  in  tail  in  possession  under  the 
settlement  barred  the  entail,  and  applied  to  the  court 
for  a  declaration  that  he,  as  owner  of  the  estate,  was 
entitled  to  receive  the  accumulations  and  to  put  an 
end  to  the  trusts  of  the  term.  Mortgages  to  a  con- 
siderable amount  were  still  outstanding. 

Held,  that,  as,  under  the  deed  of  settlement,  the 
trufet  term  did  not  arise  until  after  the  death  of  the 
settlor,  the  deed  was  not  a  mere  arrangement  for 
vesting  the  property  in  tmstees  as  agents  for  the 
settlor,  but'constituted  a  trust  in  favour  of  the  mort- 
gagees; and  that,  as  the  mortgagees,  though  act 
parties  to,  and  not  named  in,  the  deed,  were  capable 
of  being  ascertained,  they  were  entitledi  «a  oeaM  que 


truiti,  to  insist  on  and  enforce  the  exeovtioa  o(  ^ 
trust  for  accumulation  against  the  appliosat  or  uj 
owner  of  the  estate  nntQ  they  were  paid  off. 

Garrard  v.  Lord  Lauderdale.  2  Hoss,  &  My.  4S1, 
distinguished. 

Per  Ootton,  L.J.— Bven  if  the  mortgagees  wsuMt 
eeetui  que  trueU,  no  person  other  than  the  Mtfa 
claiming  under  the  deed  of  settlement  voqULIik 
any  equity  to  set  aside  the  provisions  in  the  deed 
relating  to  accumulation. 

Order  of  North,  J.,  varied.—^tlsjeraM  t.  Wi&t, 
O.JU  385—37  Oh.  D.  18;  57  U  J.  Ob.  594;  57  LT. 
706. 

See  also  Banxruptot,  37 ;  Dzvobcb,  15 ;  Eiiconi, 
5;  UuBBAxm  and  Wifb,  25;  Inpakt,  9—10;  Ptoi 
Law,  8—10;  Powbb  of  ApponmcBirT,  3 ;  SconoDr 
Law  of,  2  ;  Vendor  akd  Porchassr,  11. 

1.  EMoMm^Death  of  high  Bhenff-^Lidmf  (f 
under-eheHjf—Z  Geo.  1,  c.  15,  as.  8,  11.— Aftei  the 
death  of  a  Ugh  sheriff,  and  before  the  appointmeat  of 
his  successor,  the  under-sheriff  aold  gocils  wfaidi  had 
been  taken  in  execution  before  the  death  of  thohigb 
sheriff. 

Held,  that  the  under-sheriff  was  accountable  for  the 
proceeds  to  the  execution  creditor,  and  not  to  the 
executors  of  the  deceased  high  sheriff;  and  tbit  n 
action  for  money  had  and  received  would  lio  Agaiut 
him  or  his  executors. 

Decision  of  the  Queen's  Bench  Diviiioa  (S5  W.  B. 
842,  19  a  B.  D.  575)  affirmed.— G&wi«««m« 
BanUng  Co.  v.  Edwarde,  o.a.  116^20  Q.  B.  D.  W; 
57  L.  J.  Oh.  51  ;  58  L.  T.  463. 

2.  Partnenhip^ExeeuUen  againd  porfeMr-P*- 
eha$e  by  parkier.— A  sheriff  under  a  jL/o.  •■•J 
sell  such  assets  of  a  firm  as  are  aeisaUe  and  Bot  book 
debts  or  goodwilL 

Under  a  Judgment  against  one  of  two  psffaMi%  "* 
sheriff  at  a  sale  by  anoUon  sold  his  hitanotietho 
partnership  to  the  other  partner,  and  ezeentid  « 
assignment  of  it  to  him.  The  parchsse  asaoy  i* 
paid  by  the  partner  out  of  the  partnership  i^^V 

Held,  that  the  sale  must  be  set  aside ;  and  that  thao 
was  no  dissolution  of  the  partnership. 

Quaaref  whether  there  would  have  been  a  dteoW* 
of  the  partnership  if  the  partner  had  psid  thtpff- 
ohase-money  out  of  his  own  money.— AI*>'*  ^ 
Smith,  O.A.  8—85  Ob.  D.  436. 

See  also  Baitxruftot,  11—13 ;  Damaob^  4. 

SmPPINa  :— 

Bill  of  Lading— >  ^ 

1.  Deviation.-- Qooda  were  shipped  ««  •Ja 
general  ship  for  carriage  from  nume  to  Pg*^ 
The  bill  of  lading  contained  the  nsual  gggjl 
perils  of  the  sea,  and  stated  that  the  goods  v^J^ 
•»  on  board  The  A.,  now  lying  at  the  portrf  fw^ 
bound  for  Dunkirk,  with  liberty  to  caU  st  f»r^ 
in  any  order."  The  A.  proceeded  first  to  ffli<Wj 
and  was  lost  on  the  voyage  thither  throo^  «P«^* 
the  sea*  __  ^ 

Held,  that  evidence  was  luadmisiible  to J^^nT 
contract  of  carriage  as  contained  in  the  bfllof*'"'' 
that  the  voyage  to  Glasgow  was  a  deviatloa  m«^ 
of  the  liberty  givea  by  such  contract;  sad  »« 
exception  contained  in  the  bill  of  lading  did  boCW^ 
— Ledttc  V.  Ward,  c.a.  537-20  Q.  B.  D.  4TJ,»' 
L.  J.  Q.  B.  379;  58  L.  T.  908. 

2.  Exeeption—AceidenU  of  the  •^•'^J|^^ 
fofs.— If  a  cargo  was  damaged  by  sea  w«^ 
entered  through  a  hole  made  by  rat^  thswii  a  ^ 
or  accident  of  the  seas  witiiin  the  exesptioa  »  ^ 
charter-party  and  bills  of  ladhig. 
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Decision  of  the  Court  of  Appeal  (35  W.  R.  70, 17 

Q.  B.  B.  670)  rurened.-— J7aiiit2fofi  t.  Pandarf,  h.l. 

.  369—12  App.  518 ;  57  L.  J.  Q.  B.  S4;  57  L.  T.  726. 

3.  Bxegpiiof^^PeriU  of  the  tea-— Co^^iaton.— Loss 
of  cargo  caused  by  oolliaion  is  within  the  words 
*'  dangeis  and  accidents  of  the  sea  "  in  the  excepted 
perils  in  a  bill  of  lading,  and  is  an  answer  to  an  action 
broaght  for  non-delivery  of  the  cargo,  If  the  collision 
tM»nrs  without  negligence  in  the  carryiog  ship. 

Decision  of  the  Couit  of  Appeal  (35  W.  B.  S3, 11 
P*  D.  170)  reversed. 

Woodley  v.  Miehdl,  31  W.  B.  651, 11  Q.  B.  D.  47, 
oTermled.— IFt7son  v.  The  Xantho,  h.l.  353—12 
App.  503  ;  56  L.  J.  P.  D.  &  A.  96 ;  57  L.  T.  701. 

4.  IndarBemerU^06lli${<m — Negligence^  Oanirihu- 
fcry  negligtnee^LighU — BegulaUona  /or  Preveniing 
OoUiiiona  at  Sea,  articlei  3,  5. — Owners  of  cargo  who 
have  indorsed  the  bill  of  lading  to  a  bank  to  secure 
advances  have  suf&cient  interest  in  the  cargo  to  main- 
tain an  action  for  damage  to  cargo  by  collision  for  the 
benefit  of  all  parties  proved  to  be  entitled. 

A  ship  carried  a  light  which  was  visible  three  miles 
ofiP,  and  which,  though  fixed  in  the  rigging,  was  not 
intercepted  by  the  sails  or  otherwise. 

Held,  that,  there  having  been  no  breach  of  the 
reflations,  there  was  no  presumpfion  of  contributory 
negligence.^TAe  OlamorganBhire,  p.c. — 13  App.  454. 

5.  Warranty  —  8eawarthineB»  —  Latent  defect  — - 
Salvager^Liahility  of  eargo-^k,  steamship  having  be- 
eome  disabled  at  sea  by  the  breaking  of  the  flywheel 
sbaf  t»  was  taken  in  tow  by  another  steamship  belonging 
to  the  same  owners,  and,  after  a  towage  of  more  than 
700  miles,  was  placed  in  safety.  At  the  time  the 
aervices  were  rendered  the  disabled  steamship  was 
carrying  cargo  under  three  different  forms  oC  bills  of 
lading,  of  which  one  form  stated  that  the  vessel  was 
waizanted  seaworthy  only  so  far  as  ordinary  care 
could  provide ;  another  form  provided  that  the  vessel 
was  warranted  seaworthy  only  so  far  as  due  care  in 
the  appointment  of  agents,  superintendents^  pilots, 
masters,  officers,  engineers,  and  crew  could  insure 
it ;  and  in  the  third  form  there  was  a  stipulation  that 
the  shipowners  were  not  to  be  liable  for  Iom,  deten* 
tipn,  or  damage  if  arising  from  latent  defects  in 
machinery,  even  existing  at  time  of  ahipment,  pro- 
vided all  reasonable  means  had  been  talceu  to  secure 
afBdenoy.  In  an  action  by  the  owners,  master,  and 
crew  of  the  salving  vessel  to  recover  salvage  re- 
muneration for  salring  the  cargo  shipped  under  these 
forms  of  bills  of  lading,  and  valued  at  £116,400, 
the  court  found  that  the  flywheel  of  the  disabled 
steamship  had  broken  down  from  a  latent  defect,  that 
aiich  latent  defect  existed  when  the  voyage  com- 
menced,  but  could  not  have  been  discovered  by  the 
exercise  of  any  reasonable  care  on  the  part  of  the 
owners,  and  that  the  steamship  had  been  seaworthy 
to  the  extent  required  by  the  bills  of  lading. 

Held,  that  the  plaintiffs  were  entitled  to  £1,200  as 
salrage  remuneration  for  the  services  rendered  to  the 
cargo,  and  that  of  this  amount  £250  must  be 
awarded  to  the  crew  of  the  salving  vessel,  £50  to  her 
master,  and  the  remainder  to  the  shipowners.— TAe 
Zaertee,  f.d.  &  a.d.  111—12  P.  D.  187;  56  L.  J. 
F.  D.  &  A.  108 ;  57  L.  T.  316. 

Caboo— 

6.  Deck  load — Board  of  Trade  BegulatUmr-^Mer'^ 
chant  Shipping  Act,  1880  (43  A  44  Vict.  c.  45),  s. 
4.— A  ship  having  two  decks  and  loaded  at  a 
Mediterranean  port,  with  a  cargo  of  barley  in  bulk, 
must  be  provided  with  shifting  boards  in  the  lower 
hold.— TAe  Bothhuryt  v.n.  &  A.n.— 13  P.  D.  119. 

Collision— 

7.  Compvlaory    pilotage  —  Exemption  —  London 


diOrict  —  Merchant  Shipping  Ad,  1854  (17  A  18 
Vid.  c.  104),  s.  379,  euh^eection  3.— A  ship  which 
is'  continually  engaged  in  voyaging  from  Lon- 
don to  the  East,  and  back  to  London,  and  then  to 
the  North  of  Europe,  and  back  to  London,  is,  while 
passing  down  the  Thames  on  its  way  to  a  port  in  the 
North  of  Europe,  a  ship  trading  to  a  place  in  Europe 
north  of  Brest  within  the  meaning  of  section  379, 
sub-section  3,  of  the  Merchant  Shipping  Act,  1854, 
as  modified  by  an  Order  in  Council  of  the  21st  of 
December,  1871,  and  is  exempt  from  compulsory 
pilotage.— (7oicr<ney  v.  Oole,  a.B.D.  8—19  Q.  B.  D.  447 ; 
56  L.  J.  M.  a  141 ;  57  L.  T.  409. 

8.  CompuUory  pilotage — Exemption — London  die^ 
trict-^Merehant  Shipping  Act,  1854,  «.  379.— TAs  S^ 
a  British  vessel,  on  a  voyage  from  Liverpool,  not 
carrying  passengers,  but  bound  to,  and  having  on 
board  a  cargo  consigned  to,  Hamburg,  to  which  po  rt 
it  was  in  the  habit  of  trading,  came  into  collision  with 
a  barque  in  the  English  Channel  outside  the  boundary 
of  the  London  Pilotage  District,  and  received  serious 
damage.  In  order  to  repair  the  damage,  the  master, 
when  he  arrived  x>ft  the  mouth  of  the  Thames,  shaped 
his  course  for  London,  and,  off  Gravesend,  took  on 
board  a  duly  licensed  Trinity  pilot.  Whilst  the  pilot 
was  in  charge  The  8.  came  into  collision  in  Half  Way 
Beach  with  a  brig,  but  was  able  to  proceed  to*  London, 
where  nearly  all  the  cargo  was  discharged.  Of  the 
cargo  discharged  a  portion  was  sent  to  Hamburg  in 
another  vessel,  and  the  remainder,  after  a  delay  of 
about  three  weeks,  was  re«  shipped  in  The  8,  and  taken 
to  Hamburg.  An  action  of  damage  having  been  in- 
stituted on  behalf  of  the  owners  of  the  brig  against 
The  S„  the  owners  of  The  S,  raised  the  defence  of 
compulsory  pilotage. 

Held,  that,  at  the  time  of  the  collision. 
The  8,  was  trading  to  a  port  north  of  Boulogne 
within  the  meaning  of  section  379  of  the  Merchant 
Shipping  Aot,  1854,  and  was  exempt  from  compulsory 
pilotage  under  tho  provisions  of  that  section. — The 
Sutherland,  p.d.  &  a.6,  13—13  P.  D.  174 ;  56  L.  J. 
P.D.  &A.  94;  56L.T.  63L 

9.  CompuUory  pilotage — Negligence  of  pilot — River 
— Anehorage^Injuryto  oyiter'bed.^^A  ship  in  charge 
of  a  compulsory  pilot  was  at  high  water  anchored  by 
the  pilot  in  a  river  in  which  were  oyster-beds,  tbe 
existence  of  which  was  known  to  the  pilot.  It  was  not 
the  usual  and  customary  place  for  vessels  of  the  same 
size  to  anchor  in.  At  low  water  the  ship  grounded 
and  damaged  an  oyster-bed.  On  notice  of  the  exist- 
ence of  the  oyster-bed  being  given  to  the  master  he 
took  all  reasonable  means  to  remove  the  ship  as 
speedily  as  possible. 

Held,  that  the  act  of  the  pilot  in  anchoring  the 
ship  where  he  did  was  negligence  which  made  him 
liable,  but  that  the  ship  was  not  liable.— TAe  Octavia 
Stella,  F.D.  &  A.D.— 57  L.  T.  632. 

10.  NegHgence-^OroBBing  ehipa-^River  Tyne.- The 
duty  imposed  by  the  Biver  Tyne  Navigation  Bules 
upon  ships  crossing  th^  river  not  to  cause  obstruction 
or  damage  to  other  ships  does  not  require  a  crossing 
ship  in  any  event  to  get  out  of  the  way  of  ships  going 
up  or  down  the  river,  but  such  ships  must  take 
ordinary  precautions  to  avoid  collision  with  crossing 
ships.- TAe  Thetford,  p.d.  &  a.d.— 57  L.  T.  455. 

11.  Negligenc&^Lighte — Evidence-Segulationifor 
Preveniing  OoUieiona  at  Sea,  article  ll.«>The  white 
light  required  by  article  11  of  the  BegulaUons  for  Pre- 
venting Collisions  at  Sea  to  be  shown  from  the  stern 
of  a  vessel  overtaken  by  another  vessel  must  be  such 
as  will  seonre  the  object  of  that  artlde^-i.e.,  as  will 
indicate   to  the  overtaking  vessel  the  position  of  the 
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OYertafEen   Teasel   on   which    it   la   ezblbited.— 7Ae 
Pcrfrorftia,  p.D.  k  a.d.  928—18  P.  D.  54 ;  58  L.  T.  774. 

12.  Ntgligm»^Ligl^t»^OwHaking  Bhip^Begula' 
ium$/or  FtevenUng  OoUMtmi  ai  Bea^  orHcUi  2,  11— 
Merchant  Shipping  Ad,  1873  (36  ^  37  Vixi.  e.  85], 
$.  17.— A  Teasel  oanylng  at  the  stem  after  aaiMet  a 
white  globnlar  light,  so  plaoed  as  to  (brow  its  light 
from  light  astern  to  more  than  two  points  forward  of 
the  beam  on  eaoh  ride  of  the  Tessel,  and  of  soeh  a 
eharactez  as  to  be  virible  at  a  distanoe  of  more  than  a 
mile,  was  held  under  the  17th  section  of  the  ICerohant 
Shipping  Act,  1878,  to  be  in  fault  for  coming 
into  coUision  with  another  vessel  approaching  in 
such  a  direction  that  the  collision  might  by  possibility 
have  been  contributed  to  by  the  white  light  at  the  stern 
being  thus  carried  so  as  to  o?erlap  the  range  of  the 
ride  Ugbts.— TAs  PoZtnurtts,  p.d.  &  a.d.  768—13  P.  D. 
14;  57  L.  J.  P.  D.  &  A.  21 ;  58  L.  T.  533. 

13.  NtgligmM-^Lightt-^OverUMng  Bhip — Rtgula'' 
U(m$  fcr  PrevenHng  Oolliiioni  ai  Bta,  article  11«— A 
ship  which  is  being  oTertaken  by  another  ship  must 
show  a  light  from  time  to  time  while  it  is  being  over- 
taken.— 7^0  JSMagpitifio,  p.d.  ft  a.d.— 13  P.  D.  51 ;  68 
L.  T.  606;  57  L.  J.  P.  D.  &  A.  29. 

14.  NegligencB—Lights-^River  Meney^^Merehant 
Shipping  Aet^  1873»  $.  17.— A  barque  which  had  oome 
up  the  Biver  Mersey  from  sea  in  tow  of  a  steam-tug  on 
the  last  of  the  flood  was.  In  the  early  morning  In 
January,  before  sunrise,  and  when  nearly  abreast  of 
the  Canada  Basin  and  in  the  act  of  being  turned  in 
order  to  bring  the  head  to  the  tide,  run  into  almost 
amidships  on  the  starboard  side  by  a  steamship  pro- 
ceeding down  the  ri?er.  To  recover  for  the  damage 
sustsined  in  the  collision  the  owners  of  the  barque 
instituted  an  action  of  damage  against  the  steamship. 
The  green  light  required  to  be  carried  by  the  barque 
under  the  Order  in  Council  of  the  24th  of  June,  1885, 
relating  to  the  navigation  of  the  Mersey,  was  so 
placed  as  to  be  obscured  by  the  starboard  cathead  of 
the  barque  from  right  ahead  to  considerably  less  than 
one-third  of  a  point  on  the  starboard  bow  ;  and  the 
stem  light  required  by  the  same  order  to  be  shown 
from  the  stemrail  had  been  plaoed  on  the  deck  aft  in 
such  a  position  as  not  to  be  properly  virible  astern. 
The  court  found  that  there  had  been  a  reasonable  oom- 
plianee  with  the  Order  in  Oounoll  with  respect  to  the 
extent  of  the  viribllity  of  the  green  light  of  the  barque, 
and  that  the  obscuration  of  it  had  nothing  to  do  with 
the  collision ;  that  the  neglect  to  properly  show  a  atem 
light  from  the  stemrail  of  the  barque  could  not  by 
any  poaaibllity  have  contributed  to  the  collision ;  and 
that  the  steamship  ought  to  have  slackened  speed 
sooner. 

Held,  that  there  had  been  no  such  infringement  of 
the  Order  in  Ooundl  of  the  24th  of  June,  1885,  as 
brought  the  oasa  within  the  17tb.  section  of  the 
Merchant  Shipping  Act,  1873,  and  that  the  barque 
could  not  be  deemed  to  blame  under  that  section.—- 
The  Fire  Queen,  p.d.  ft  a.d.  15—12  P.  D.  147 ;  56 
L.  J.  P.  D.  ft  A.  90;  57  L.  T.  312. 

15.  Negligence — Overtaking  ahipe^Beguiaiiona  for 
Pretfenting  CoUieione  at  8ea^  artidee  22,  23. — ^The 
Regulations  for  Fre?enting  CoUirions  at  Sea  apply  only 
when  t«ro  ships  are  so  near  that,  if  either  of  them  acts 
contrarily  to  the  regulations,  there  will  be  a  risk  of  a 
collieion. — The  Banshee,  o.a.— 57  L.  T.  841. 

16.  Negligenoe^Biver  Tea. — ^The  Bi?er  Tees  Con- 
Ber?anoy  Bye-laws,  proriding  that  ships  shall  keep 
the  starboard  side  of  the  river  so  that  the  port  helm 
may  always  be  applied,  and  that  a  steamship 
approaching  I  another  ship  in  an  opposite  direction 
shall,  before^coming  within^thirty  yards,  slacken  speed  ^ 


and  keep  as  near  as  posrible  to  the  ststbosritfa, 
must  be  observed  in  aU  caaes  except  those  of  sitama 
necessity.— TAe  Mary  L^kden,  aju-4»  U  T.  ML 

17.  Negligenot^River  Thamee  Bge^Lawi^aMVi 
-^NatfigMng  in  aneftora^e.- A  ship  which  6nlid 
the  buoys  at  the  anchorage  in  Gravesend  Saishoea> 
pied,  and  anchors  a  short  distance  aboTe  the  Isil  Viq, 
does  not  narigate  within  the  anohorage  gneslii 
contrafcntlon  of  article  15  of  the  Bi?er  ThoBsiBftfi< 
gation  Bye-laws.-— TAe  OHy  of  Delhi,  pj».  I;  juk- 
58  L.  T.  530. 


18.  Bale  of  ehip^-^Vh^  owners  ofa^ 
damaged  in  a  oolllslott  who  had  issaed  bat  kiiaot 
served  a  writ  in  an  action  of  damage  <a  roi  iarii- 
tnted  against  the  vessel  with  which  thsir  fowl  ma 
Into  oollirioni  applied,  whilst  their  veasel  vainds 
their  control  and  without  the  territorial  JoriidiettoB  oi 
the  courts  that  the  oourt  should  order  a  ssls  o(  Oai 
vesseL 

The  court  refused  the  applioation.— Tsa  ITf^, 
r.n.  ft  A.D.  560—13  P.  B.  10  ;  57  U  J.  P.  D.  4  A.6 ; 
58  L.  T.  28. 

19.  Towing~~Adion  in  rem— IfartlJiiis  nM.-*11s 
plalntUTs  ship  was  sunk  through  a  coUisiea  vtth  tki 
defendants'  tug,  which  was  towkig  it.  0ns  of  tha 
terms  of  the  defendants*  contract  for  towing  vai  tttf 
th^  would  not  be  answerable  for  dansga  to  uj 
vessel  towed  by  their  tugs,  which  were  spacifiad  ^ 
name,  whether  occarioned  by  the  negUgenea  of  tWr 
eervants  or  otherwise.  The  tog  whfeh  csaari  tki 
damage  was  not  speelfled  by  name^  but  bsd  boa 
hired  by  the  defendants  under  a  charter-par^,  liU 
pro?ided  that  all  damages  should  be  te  fti 
chartoren^  account  The  plalntiiE  knew  thst  ttetv 
had  been  chartered. 

Held,  that  the  plaintifE  could  not  reoofsr  daap 
In  an  action  in  rem. — The  Taemania,  r.n.  ft  ls^ 
P.  D.  110;  57  L.  J.  P.  B.  ft  A.  49. 

Oo-OWHBBS— 

20.  Oharter^partg. — A  purchaser  of  a  shaia  of  i 

ahip  during  a  voyage  la  liable  for  the  expensea  of  thi 
voyage,  and  is  entitled  to  a  share  of  the  fnigiit 

Part-owners  who  have  not  dissented,  tiieaighaVBi 
that  some  co-owners  have  dissented,  from  the  amploj- 
ment  of  a  ship,  are  liable  to  bear  the  exBeaaea,  aa^ 


are  entitled  to  receive  the  profits,  proportieoslly. 

The  plaintifflB  in  an  action  of  restrsfait,  boiig  * 
minori^  of  co-owners,  had  gi?en  notice  to  tbaBasap- 
ing  owner  that  they  would  not  be  boond  by  a  oat 
charter-par^.  The  managing  owner  had  then 
arranged  and  aigned  for  a  charter-par^  whtt  vai 
afterwarda  aigned  by  the  charierers. 

Held,  that  the  charter-party  was  bbkdi«r<*"^ 
plaintifb.— TAe  Vtndobala,  p.d.  ft  A.n.<*U4P'^> 
57  L.  J.  P.  D.  ft  A.  37 ;  58  L.  T.  353. 

21.  Beetraint  adion-^Baa'hond--Oa»eMim.-; 
Where,  In  an  action  of  restraint,  the  defendanka  pit  i> 
bail,  conaenting  that  exeeution  might  iasne  *8*^ 
the  baU  if  the  (veasel  prcMseeded  against  stioald  sol 
safely  return  to  a  fK>rt  within  the  Jurisdiction  i|M*| 
many  voyages  as  it  should  sail  upon  befon  now* 
ahoald  be  given  by  the  plalutifEs  of  the  withdnia 
of  their  claims  for  security,  the  conrt,  aboot  two 
years  after  the  exeoution  of  the  bail-bond,  on  Its  beiag 
proved  that  the  vessel  was  in  aaf  sty  within  the  jnilSj 
diction,  and  that  the  defendants  had  parted  vith  «1 
their  inteHst  to  third  parties,  ordered  the  bsU-bocdft 
be  cancelled  in  three  days  unless  the  feasal  abiiaN 
have  passed  out  of  the  jariadiction  before  it  n 
arreated  by  a  further  warrant,  otherwise  the  boad  I 
remain  in  force  until  the  return  of  the  vesael  tooai «" 
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aext  voyage. — T%«  F?vMiitM.  p.d.  &  a]>.  110—12  P.  D. 
185;  56  L.  J.  P.  D.  &  A.  107;  57  U  T.  110. 

SS.  Transfer  of  ihare — Bill  of  tah — Admiral^ 
Oowri  Ad,  1861  (24  ^  S5  Vki.  c  10),  «.  8.— The 
managiDg  owners  of  a  •teamehip,  la  1888,  agreed  to 
mU  to  T.  one  stztj-fonrth  thare,  for  which  be  g«?e 
them  a  bill  of  exchange  for  £156,  and  reoelTed  a  re- 
ceipt as  "  being  one  tizty-fonrth  there  in  the-ehip/' 
In  1883  the  managing  owners  lant  T«  £8  in  reepeot  of 
profits  on  his  share,  and  a  statement  of  aooonots.  No 
bill  of  sale  of  the  share  was  e?er  exeoated,  and  the 
shares  of  the  managing  owners  were  mortgaged  at 
the  time  of  the  sale,  and  they  never  were  in  a  position 
to  redeem  them.  Certain  owners  haTing  paid  losses 
inddental  to  the  working  of  the  ship,  sned  Y.  as  a  co- 
owner  for  his  proportion  of  the  losses. 

Held,  that,  notwithstanding  the  receipt  by  V.  of  the 
£8,  he  was  not  a  oo*owner,  and  the  managing  owners 
hsd  no  authority  to  pledge  his  aredtt.— TAe  Bonnie 
KaUf  p.D.  d;  A.D.— 57  L.  T.  S03« 

DaXUR&AQB— 

83.  Charter-party — Customary  manner  of  loading, 
—By  a  charter-party  a  ship  was  to  proceed  to  Bilbao, 
■nd  load  in  the  castomary  manner  in  regular  steamer 
tarn,  where  and  as  oxiered  by  the  agent  of  the 
freighter,  a  cargo  of  iron  ore ;  four  hundred  tons  per 
working  day,  weather  permitting,  to  be  allowed  for 
ksdlng,  and  all  demurrage  o? er  and  above  the  ssid 
days  at  the  rate  of  18s.  6d.  per  hour,  no  demurrage  to 
be  paid  in  esse  of  bands  striking  work,  frosts,  or 
floods,  which  might  hinder  the  loading  of  .the  Tossel. 
The  port  of  Bilbao  was  on  a  rlrer  where  there  were  a 
aunber  of  wharf  es,  and  the  ore  was  brought  down  by 
nilway  from  storing  places  fire  miles  off,  and 
loaded  dizeot  from  tracks  into  the  ship  by  shoots, 
Uiere  being  no  storing  places  at  the  wharYcs.  Ships 
were  sometimes  loaded  while  lying  put  in  the  river 
from  barges  which  brought  the  ore  from  storing  places 
higher  up.  The  ship  was  ordered  to  a  wharf  to  load, 
ind  was  there  loaded  under  a  shoot  with  ore  brought 
down  by  rail  as  aboTe-mentloned.  In  consequence 
of  hea?y  raios,  and  of  the  men  refusing  to  work  from 
'««r  of  cholera,  delay  occurred  and  the  ship  was 
detained  waiting  for  cargo. 

Held,  that  neither  the  state  of  the  weather  nor  the 
nfosal  of  the  men  to  work  hindered  the  loading,  as 
both  causes  of  df'lay  operated  before  the  ore  arrived 
at  the  place  of  loadiog,  and  the  only  possible  mode 
of  loading  the  ship  was  not  by  bringing  ore  by  rail- 
way from  atbring  place  fire  miles  ott.^StepUem  ?. 
Sarrie,  ca.— 57  L.  J.  a  B.  203. 

Bocks — 

24.  Tonnage  rates,-'  Hendenon  v.  Mtrsty  Docha 
and  Barbour  Boar<f^  o.a.  29—19  Q.  B.  D.  124;  56 
L  J.  Q.  B.  473 ;  57  L.  T.  173— since  reversed  by  the 
House  of  Lords. 

PaBIOHT-— 

25.  Mortgage — Mortgagee  in  poweMtow.— In  1883 
W.  mortgaged  to  the  plaintiffs  certaia  shards  la  a  ship. 
^•9  the  captain  and  ship's  husband,  incurred 
liabilities  to  the  defendants  for  goods  supplied  and 
disbursements.  In  1886  the  ship  was  chartered  for 
a  voysge  from  Montreal  to  Liverpool,  the  freight 
°^D8  payable  one-third  at  Quebec,  and  two-thirds  on 
right  delivery  of  the  cargo  in  Liverpool.  On  arriral 
ot  the  ship  in  Liverpool,  the  plaintiffs  took  possession 
*Dd  gave  notice  to  the  owners  of  the  sargo  to  pay  the 
ZKight  to  them.  The  defendants  obtained  judgment 
'Sainst  W.,and  garnishee  orders  on  the  receivers  of 
^  cargo  attaching  the  freight. 

Held,  that  the  defendants  bad  no  right  V)  the 
freight  as  against  the  plaintiff*.— /app  v.  Camplyell, 
a.B.D. -57  L.  J.  Q.  B.  79. 


Jnnisoir^^ 

25a.  Qtnmd  amrage. — ^A  steamer  oavrying,  among 
other  things,  a  large  amount  of  specie  on  board  ran 
aground  and  was  in  a  position  of  danger.  The  specie 
was  immediately  landed  by  the  master  of  the  steamer 
and  oonveyed  by  land  to  another  port  A  part  t>f  the 
cargo  on  board  was  Jettisoned  for  the  purpose  of 
getting  the  steamer  off. 

Held,  that  the  lossss  and  expenses  incurred  in 
getting  the  steamer  off  and  the  expenses  incurred  in 
landing  and  conveying  the  specie  were  not  general 
average  to  which  the  owners  of  the  specie  were  liable 
to  oontribute.— JRoyol  Mail  St^m  BadM/t  Co,  v. 
English  Bankof  Rio  Janeiro,  q.b.d.  105—19  Q.  B.  D. 
361;  57  U  J.  Q.  B.  31. 


86.  BiU  of  lading-^-Mistaks  in  date-^Employment 
of  6roXwr .-^Tbe  employment  of  brokers  at  a  foreign 
port  to  find  a  cargo  for  a  ship  and  settle  the  terms 
for  carrying  it  does  not  give  them  an  implied  power 
to  relieve  the  master,  when  signing  bills  of  l^ing, 
from  sseing  that  they  contain  the  dates  of  shipment ; 
and  the  master  is  liable  to  the  owners  for  the  breach 
of  such  duty. 

Judgment  of  the  Oourt  of  Appeal  Mvaised.-— 
Stumors  v.  Brten,  b.1..— 12  App.  608. 

MoBTaAaa— 

87.  ^rrwl— fls?sflit,— The  oourt  ordewd  the  reletse 
of  a  ship  aneated  before  any  money  was  due  by 
registered  mortgagees  who  bad  brought  an  action  in 
rem  as  mortgagees  in  possession,  the  ship  not  having 
bsen  so  dealt  with  as  to  impair  the  mortgagees' 
security.— TAa  Blanchs,  p.d.  ft  A.n.— 58  L.  T«  592. 

Kbobbsabibs— 

88.  Xien— Priority— ilforlya^e—AefmfraJfy  Court 
Act,  1861,  <•  4. — A  claim  in  an  action  for  neceuaries, 
including  wagee  paid  at  the  owner's  reqaest,  is  not 
entitied  to  priority  over  a  mortgage.— 2*A«  Lyons, 
P.D.  &  A.n.— 57  Ifc  T.  818. 

Salviob— 

29.  Aetion  in  personam — Special  agreemmU, — A 
steamship  which,  when  laden  with  cargo,  had  stranded 
on  a  rodqr  coast  and  received  injury,  was  towed  off 
the  shore  by  another  steamship.  Before  the  salvage 
services  had  been  rendered,  the  master  of  the  stranded 
ship  entered  into  a  salvage  agreement,  whereby  he 
agreed  to  pay  the  master  of  the  salving  ship  or  his 
ordsr,  in  the  event  of  the  stranded  ship  being  got  off 
or  coming  off  the  rooks  during  the  continuance  of  the 
agreement,  £2,000,  with  an  additional  sum  of  £200 
for  every  day  the  salving  steamship  remained  in 
attendance.  On  reaching  port  the  cargo  of  the  salved 
steamship  was  discharged,  and  the  salfed  steamship, 
before  being  repaired,  was  sold  for  £3,500,  £2,200 
being  deposited  In  the  hands  of  third  parties  in 
London  pending  the  settiement  of  the  plain  of  the 
salvors.  On  the  discharge  of  the  cargo  of  the  salved 
vessel,  a  bond  for  general  aversge  was  given  to  the 
shipowners  by  the  owners  of  the  cargo.  The  owners, 
master,  and  crew  of  the  salving  vessel  brought  an 
action  for  money  due  under  the  above  agreement,  and 
for  a  declaration  as  to  their  rights  with  respect  to  the 
deposited  sum  of  £2,200,  against  the  owners  of  the 
salved  steamship  and  the  persons  with  whom  the 
£8,200  was  deposited.  Before  the  hearing  of  the 
action  the  £2,200  was  paid  into  oourt. 

The  court  pronounced  the  sum  of  £2,200  in  oourt 
to  be  due  to  the  plaintiffs  for  the  salvage  services 
rendered,  as  specified  in  the  agreement ;  and  ordered 
that,  unless  an  appeal  was  brought  from  its  decision 
within  a  fortnight,  the  £2,200  brought  into  court 
should  be  paid  to  the  plaintiffs  in  satisfactbn  of  their 
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claim.— 2'A«  Prifiz  Heinrieh,  p.d.  ft  a.d.  511—13  P.  D. 
31 ;  57  L.  J.  P.  D.  &  A,  17 ;  58  L.T.  693. 

30.  Appeal — Inorease  of  award.  —  A  ooUision 
occurred  betveen  The  5.,  while  at  anohor,  and  another 
abip«  The  tag  0,  towed  TAa  8.  dear  after  an  heur'e 
labour,  the  anchor  being  alip ped.  The  C.  towed  The 
S,  till  another  anchor  was  brought  by  other  salvors. 
The  value  of  The  8.,  with  its  cargo  and  freight,  was 
£23,000. 

The  Coi^rt  of  Appeal  increased  the  salvage  from 
£150  to  £300. 

Decision  of  Butt,  J.,  varied.— -TAs  Star  of  Peraiat 
C.A.— 57  L.  T.  839. 

31.  Contract  by  maiter — Liability  of  Bhipoumer, — 
An  agreement  by  the  master  of  a  vessel  in  distress  to 
pay  salvors  a  iized  sum  ia  an  agreement  pledging  the 
credit  of  the  owners  so  as  to  make  them  liable  to  the  . 
salvors  for  the  whole  amount,  and  not  merely  for 
buch  proportion  as  the  value  of  the  ship  and  freight 
bears  to  the  value  of  the  cargo. — The  Cumbrian, 
P.D.  ft  A.D.— 57  L.  T.  205. 

Stbandxho — 

82.  Limitation  of  liaUUtp — Priority — Merchant 
Shipping  Act,  1862  (25  tt  26  Viet.  c.  63),  e,  64.— The 
owners  of  a  ship  which  had  been  lost  by  stranding 
paid  into  court  in  an  action  to  limit  their  liability 
£7,862,  being  the  amount  of  their  statutory  liability. 
This  sum  was  insulficlent  to  meet  all  the  claims  in 
respect  of  loss  of  life  and  loss  of  goods. 

Held,  that  the  court  had  power  tj  marshall  the 
assets,  and  that  the  claimants  for  loss  of  goods  had 
no  right  of  priority. — The  Vidtwia,  p.d.  ft  a.d.— 13 
P.  D.  125^ 

TOWINO — 

33.  OollieUm  —  Negligence  of  t^g.—A  steam-tug 
towing  a  ship  at  sea  with  a  long  scope  of  hawser 
came  into  collision  at  night  with  another  ship,  whose 
owners  instituted  an  action  of  damage  against  both 
the  steam-tug  and  the  sbip  in  tQW,  and  claimed  to 
recover  the  damage  sustained  in  the  collision.  The 
statement  of  claim  alleged  that  the  owners  of  the 
Pteam-tug  bad  admitted  their  liability  for  the  col- 
lision, and  had  obtained  an  order  limiting  the  amount 
of  euoh  liability  under  the  Merchant  Bbipping  Acts. 
At  the  hearing  the  court  found  that  there  bad  been  a 
bad  lookout  on  the  steam-tog ;  that  the  sbip  she  had 
come  into  ooHlBion  with  bad  kept  its  course ;  and  that 
the  ship  in  tow  had  contributed  to  the  collision  by  a 
bad  look-out,  and  by  not  porting  the  helm  and  check- 
ing the  course  of  the  steam- tug. 

Held,  that  the  ship  in  tow  was  liable  for  the 
damages  proceeded  for  in  the  action. 

Qucere,  if  the  ship  in  tow  would  not  have  been 
eqaally  liable  even  if  those  on  board  had  not  by  any 
negligent  act  contributed  to  the  collision.  •—  The 
Flying  Serpent,  The  Niobe,  p.d.  ft  a.d.  812—18  P.  D. 
55;  57  L.  J.  P.  D.  ft  A.  33. 

Wagbs— 

34.  Action  in  rem— ^rrsii  of  ehip'-'Lien. — In  an 
action  tfi  rem  under  the  Admiralty  Court  Act,  1861, 
the  ship  from  the  date  of  arrest  is  a  security  in  the 
hands  of  the  court  for  the  plaintiff*'  claim  as  sub- 
sequently determined  by  the  Judgment,  and  this 
security  is  not  affected  by  the  bankruptcy  or  liquida- 
tion of  the  shipowners  between  the  date  of  the  arrest 
and  the  Judgment.— 2*As  Cella,  o.a.  540—13  P.  D. 
82 ;  57  L.  J.  P.  B.  ft  A.  55. 

Wrbck— 

35.  Exptneee  of  raising — River  Thames—Thamee 
Comervancy  Act,  1857  (20  <ft  21  Vict,  c,  cxloii.)  $,  86. 
-—In  ascertaining  the  expenses  of  weighing  or  raising 
a  ship  under  the  Thames  Conservancy  Act,  the  cost  of 


a  special  apparatus  provided  by  the  Oonserraton  lor 
removing  wrecks  may  be  taken  into  aooovat,  sad  vQl 
include  interest  on  capital  invested  in  the  apparste, 
and  repairs,  depreciation,  and  losuranoe ;  but,  if  ^ 
work  could  have  been  done  more  cheaply  with  a  In 
expensive  apparatus,  the  charge  must  be  at  a  \om 
rate.— TAs  Harrington^  p.d.  ft  a.]>.— 13  P.  B.  48 ;  57 
L.  J.  P.  B.  ft  A.  45;  59  L.  T.  72. 

See  also  Coicpakt,  16  ;  Costs,  35 ;  CotnrrT  Coub^ 
10,  11;  Bamaobs.  5—8;  Estoppbl,  7 ;  IxjusrcnoBr, 
8 ;  Marxxtb  Insorakob,  1—7 ;  PaAcncB,  20,  ii. 

SLAKBEB :— 

1.  Hueband  and  wife-^Lareeny  of  wif^B  V^of^ 
-^Married  Women's  PropeHy  Ad,  1882  (45  dll 
Vict.  e.  75),  s.  12.— In  an  aotion  for  slander  the 
complained  of  were  to  the  efTeot  that  the  plsiifll 
robbed  his  wife  of  £75  before  her  removal  to  s  li 
asylum,  and  was  anxious  to  get  lii  of  her  is 
that  he  might  take  the  remainder  of  her  money. 

Held,  that,  as  the  words  did  not  impale  to  fti 
plaintiff  that  he  stole  his  wife's  money  vhile  ttcf 
were  living  apart,  or  when  he  was  about  to  U§n  ff 
desert  her,  they  were  not  actionable,  since  tbej  il 
not,  even  under  the  Married  Women's  Propertj  lei, 
1882,  impute  an  indictabls  offence.  —  Lemw  i. 
Simmone,  a.B.D.  350—57  L.  J.  Q.  B.  260. 

8.  Priviiege-^  Parliament  —  PicUAxiUoii.— Wok 
spoken  in  Parliament  are  absolutely  privilessd,  ■! 
cannot  form  the  subjeot  of  an  action  for  sltadei;- 
Dillon  V.  Balfour,  bx.d.  (Ir.) — 20  L.  R.  Ir.  601. 

Sea  also  Costs,  36 ;  Countt  Cocbt,  23;  fueaa, 
32. 

SOUOITOR :— 

1.  Charging  ordtr— Bankruptcy — Prioritf^ 
-^86licitor$  Ac^  1860  (23  <ft  24  Vid.  c  \Vi\i*- 
Bankruptcy  Act,  1883  (46  Jk  47  Vid.  c  52), «.  IM 
solicitor  had  obtained  a  charging  order  for  bii«* 
under  section  38  of  the  Solicitors  Act,  IMO^t* 
Cave,  J.,  sitting  in  Bankruptcy,  in  respeetof  ptM^ 
ship  property  recovered  or  preserved  by  bia  is  ■ 
action  for  a  dissolution  of  partnership  W** 
partners  who  afterwards  became  bankropt.  0* 
existed  a  landlord's  claim  for  rent  against  the  puii^ 
ship.  Before  payment  of  the  solicitor's  oiA* 
application  was  made  by  the  receiver  of  the  pat^ 
ship  assets  to  Cave,  J.,  as  to  the  appUeatioa  dj^ 

assets,  aad   Cave,  J.,   held  that  the  former 

having  been  made  in  ignorance  of  the  lMig| 
claim,  must  be  amended,  and  the  landlord'i  da 
discharged  in  priority  to  the  aolieitor's  ebstga 
Hel3,  on  appeal,  that  the  charging  order  mv^l* 

priority  over  the  landlord's  claim  for  rent,  sa 

Cave,  J.,  had  no  jurisdiotion  under  the  BiBkiifi 
Act,  1883,  s.  104,  or  otherwise,  to  vary  hliflntflj* 
'  Bedsion  of  Cave,  J.  (reported  36  W.  B.  3(n>l 
a  B.  B.  693),  reversed.— fib  parU  Brown,  /•< 
Suffield,  O.A.  684—20  Q.  B.  B.  693  ,  58  L.  T.  9U. 


2.  Charging  order'-Hueband  and  wifi 
estate  '■^Divorce  '—Alirnony'^Permament  »-      ^ 
^Divorce  Act,  1857  (20  A  21  Vict,  c  85),  *j; 
SolicitorB  Act,  1860,  s.  28— JforrW  Womm'tm 


eify^cf,  1882(45<fr46  ric«.c75),».  1,— ---  j 
3.— A  sum  secured  to  a  wife  on  a  dlssolotioo  of  ■■ 
riage  under  section  32  of  the  IMvorce  Act,  l^*" 
alimony,  and  is  property  iu  respect  of  wbloh  w*" 
has  Jurisdiction  to  grant  the  wife's  soUdtor  t  cWP 
order  for  costs  under  section  28  of  theJBoMWi* 
1860;  but  the  court  will  not  giwt  sadii"  •j' 
unless  the  solicitor  makes  out  a  primS  Jws  oia 
inability  to  obtain  payment  in  any  otiier  vsj. 
A  married  woman,  having  no  sepsiate 
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or  only  separate  property  enbjeet  to  «  reetniat 
on  anticipation,  who  inatitates  dUoroe  prooeedings 
ifter  the  pawing  of  the  Married  Women's  Property 
Aot.  1882,  eannot  be  deemed  under  that  Aoc  td  hate 
entered  into  a  oontraot,  with  reepeot  to  her  separate 
property,  for  payment  of  the  costs  of  her  solicitor 
inooned  in  the  divorce  proceedings. 

Order  of  Butt,  J.,  discharged.*— iZaiTMon  t.  Sarri' 
son,  C.A.  748. 

3.  Charging  ordet'^Pfiority — Mortgage — London 
agent — 8olicitor$  Aei,  1860,  s.  28. — Daring  the  pend- 
ency of  a  snit  for  redemption  of  a  mortgage,  the  plaln- 
tiif  mortgaged  his  interest  to  D.,  the  solicitor  for  the 
plaintiiE  in  the  suit  acting  also  for  D.  A  dock  com- 
pany bad  then  gi?en  notice  to  take  the  property  under 
oompnlsory  powers,  but  no  price  had  been  fixed.  On 
the  day  of  the  execution  of  the  mortgage  to  D.,  the 
plaintiff  by  letter  directed  his  solicitor  and  his  London 
agents  to  pay  off  D.'s  mortgage  out  of  the  first  money 
ooming  into  their  hands  from  the  dock  company,  and 
the  letter  was  handed  to  D.  with  the  mortgage  deed. 
The  price  of  the  land  was  afterwards  ascertained  by 
arbitmtlon,  in  which  the  London  agents  acted  as  the 
plsdntiffs  solicitors.  The  price  was  carried  to  the 
credit  of  the  redemption  salt,  and  there  was  a  balance 
after  paying  oif  the  original  mortgage.  The  plaintiff's 
solicitoTS  and  his  London  agents  applied  for  a  charg- 
ing order  on  the  fund  for  their  costs  of  the  ledemp- 
Men  action  and  the  arbitration. 

field,  (1)  that  the  solicitor,  having  acted  for  D.  as 
well  as  the  plaintiff,  was  not  thereby  disentitled  to  a 
charging  order  i  (2)  that  the  solicitor,  having  handed 
over  the  plaintiff's  letter  to  D.,  could  not  daim  for  the 
charging  order  priority  over  Us  mor4;age ;  (3)  that 
the  London  agents  were  not  entitled  to  the  benefit  of 
the  charging  order. 

Order  of  Stirling,  J.,  varied. — McLc/arlane  v.  LUteTf 
C.A,— 37  Ch,  D.  88 ;  57  L.  J.  Oh.  92  ;  58  L.  T.  201. 

4.  Lien — Priority'-AUachment^'OarnUhee  order^-^ 
CotU* — The  costs  of  an  interlocutory  applioation  can- 
not be  attached  by  a  judgment  creditor  in  prejudice 
of  the  lien  of  the  party's  fiolicitor.— Cormtcft  v. 
Bonayne^  sx.i>.  (Ir.)— 22  L.  B.  Ir.  140. 

5.  Mortgage — Fraud — Death  of  aolieitor — FoUow" 
ing  (u$tU, — A  solicitor  invested  money  of  a  client  in 
vainelesB  mortgages  and  afterwards  died. 

Held,  that  the  client  could  follow  any  aasets  In  the 
hands  of  the  executors  of  the  deceaaed  which  he  could 
identify  as  having  been  received  from  himself. <—Z>icA;- 
9on  V.  Murray^  oh.d.  btl,  j. — 57  L.  T.  223. 

6.  Negligence — Investment^Mortgage — Breach  of 
iruii^Statide  of  ZimttaCtons.— Where  money  is  re- 
ceived by  a  solicitor  for  a  client  to  be  invested  on  a  par- 
ticular mortgage  selected  by  the  client,  or  on  a  mortgage 
to  be  selected  by  the  solicitor,  but  subject  to  the  client's 
approval,  the  solicitor,  in  the  absence  of  special  oir- 
cnmetances,  is  not  responsible,  on  the  footing  of  a 
trustee,  for  the  suifioienoy  of  the  security,  but  is  only 
liable  as  a  solicitor  for  negligence,  if  proved,  and  in 
that  case  is  not  exdoded  from  the  benefit  of  the 
Statute  of  limitations ;  but  where  the  money  is 
received  to  be  invested  at  the  solicitor's  discretion,  and 
the  client  takes  no  part  in  the  selection,  the  solicitor 
is  liable,  on  the  footing  of  a  trustee,  if  the  security 
turns  out  to  have  been  insufficient  and  such  as  a 
trastee  would  not  have  been  justified  in  investing  on. 

There  is  nothing  improper  in  a  solicitor  advising  a 
client  who  owes  him  money  to  sell  or  mortgage  prop- 
erty and  aliow  the  solicitor  to  receive  the  purchase  or 
mortgage-money  and  retain  out  of  it  the  amount 
owing  to  himself  from  the  client,  and  it  makes  no 
difference  that  the  purchase  or  mortgage* money  is 
imidor  advanced  by  another  olieat  acting  upon  the 


solicitor's  advice,  but  such  a  transaction,  if  chal- 
lenged, will  be  closely  scanned  to  see  whether  the 
solicitor  has  acted  in  good  faith  and  with  due  regard 
to  his  dient's  interests. 

A  pieoe  of  land  included  in  a  mortgage  for  £5,000 
was  soldi  and  the  mortgagee,  being  advised  in  good 
faith  by  her  solicitor  that  the  remaining  land  was 
a  sufficient  security  for  her  money,  and  being 
reluctant  to  break  into  her  investment,  allowed  the 
price  to  be  received  by  the  owners  of  a  second  mort- 
gage, in  which  the  solicitor  himself  had  an  indirect 
interest,  as  being  responsible  to  clients  for  the  money 
advanced  on  it.  The  security  turned  out  insuffloient 
for  the  first  mortgage. 

Held,  that  the  sdlioitor  had  not  by  his  oonduot  con- 
stituted himself  a  trustee  for  his  client,  the  first  mort- 
gagee, so  as  to  be  liable  to  make  good  to  her  the  loss 
of  the  money* 

Oraig  v.  Wateon,  8  Beav.  427  ;  Smith  v.  Poeocke, 
2  W.  R.  285,  2  Drew.  197;  and  Burdick  v.  Garrick, 
18  W.  B.  387,  L.  R.  5  Oh.  233,  distinguished. 

Mare  v.  Lewie,  4  Ir.  Bsp.  Eq.  219, 18  W.  R.  Oh. 
Dig.  97,  commented  on.— Aw&y  v.  Wation,  0K.n. 
xiK.,  J.  764—58  L.  T.  943. 

7.  Btmuneration — Bankruptcy — Mortgage^Sale  by 
official  receiver^Semuneraiion  Orders  1882,  s,  2, 
schedule  l.—Oertain  property  of  a  bankrupt  which  was 
subject  to  a  mortgage  was  sold  by  the  official  receiver 
as  trustee  in  the  bankruptcy,  the  mortgagee  executing 
a  reconveyance^  and  his  debt  being  paid  out  of  the 
purchase-money. 

Held,  that  a  percentage  on  the  whole  amount 
received  for  the  property  was  properly  allowed  by  the 
taxing  master  to  the  solicitors  who  acted  for  the  official 
receiver  in  carrying  out  the  sale.— i^o?  parte  ff arris. 
In  re  OaOard,  q.b.d.,  bankv.  592—21  Q.  fi.  D,  38 : 
57  L.  J.  a  B.  528  ;  59  L.  T.  147. 

8.  Itimuneralion^Eleetion — Lands  Glauses  Oon- 
solidation  Act,  1845  (8  <fc  9  Vict,  c,  18),  s.  80— Pay- 
ment  into  cour^.— -Where  money  is  paid  into  court 
under  section  80  of  the  Lands  Olauses  Oonsolidation 
Act,  1845,  the  solicitor  for  the  vendor  may  entitle 
himself  to  detailed  charges,  pro? ided  that  he  signifies 
his  election  *'  before  undertaking  the  business." — In 
re  BrideuieU  Hospital,  cb.d.  ohl,  7.-57  L.  T.  155. 

9.  Remuneration-^Interest-^Solidtors*  Bemunera* 
tion  Act,  1881  (44  db  45  Vict.  c.  44),  s.  5— /Zemunero. 
tion  Order,  1882,  elausa  7.— By  clause  7  of  the 
Qeneral  Order  under  the  Solicitors'  Remuneration 
Act,  1881,  <<  a  solicitor  may  charge  interest  at  four 
per  cent,  per  annum  on  his  disbursements  and  costs, 
whether  by  scale  or  otherwise,  from  the  expiration  of 
one  montti  from  demand  from  the  client." 

A  solicitor  delivered  a  bill  of  costs  to  his  client,  but 
without  any  express  demand  of  payment  or  claim 
for  interest  The  bill  was  taxed,  the  amount  allowed 
on  taxation  paid,  and  the  solicitor  then  claimed 
interest. 

Held,  that  the  sending  in  of  the  bill  constituted  a 
demand  within  the  meaning  of  clause  7,  and  that  he 
was  entitled  to  such  interest. —j^^air  v.  Cordner{2), 
a.B.D.  109. 

10.  Bemuneration  —  Lease  —  Bent  —  Premium^ 
Bcmuneratum  Order,  1882,  schediUe  1,  part  2,  r.  5. 
—A  firm  of  solicitors  were  employed  by  a  lessor  to 
prepare  for  him  a  lease  of  certain  property  for  twenty- 
one  years  to  a  company,  the  consideration  for  the 
lease  being  a  rent  of  £80  and  the  issue  of  400  shares 
of  the  nominal  value  of  £10.  Kone  of  the  company's 
shares  had  been  sold,  so  that  no  market  value  had 
been  piaced  upon  them  ;  and  200  of  the  400  shares 
had  not  been  issued.  The  solicitors  charged  the  scale 
fee  on  the  rent  of  £80,  and  also  the  scale  fee  for 
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deduoiog  title,  peraslng  and  completing  deed  as  upon 
a  premium  of  £4,000,  the  amount  of  the  nommal 
▼alue  of  the  400  shares. 

Held,  that  they  were  not  entitled  to  make  the 
latter  charge,  as  the  Talue  of  the  shares  coqld  not  be 
estimated,  and  rale  5,  part  S,  schedule  1,  of  tho 
Itemuneration  Order,  1883,  did  not  apply  to  such  a 
case.— /n  r9  Hcuiie,  aH.D.  iroB.,  j.  572. 

11.  BemuneraHon^Mortgage-^IntusHffaiingUiU^ 
Taxation  a/kr  paymmt^Eemuneraiion  Order ^  1882, 
Bch^dult  1,  part  1»<— B.,  the  lessee  of  property,  with 
an  option  of  purchase,  told  E.,  the  lessor's  soUoitor, 
that  he  intended  to  purchase  the  property,  and  should 
rcquiie  eome  money  on  mortgage.  E.  put  B,  into 
eommuniestiQn  with  M.,  and  a  loan  was  arranged 
between  them,  E.  taUng  no  part  in  the  negotiation. 
A  week  after  the  date  fixed  for  the  oompletion  of  the 
pufchaso  and  mortgage,  B.  sent  B.'s  solicitor  a  biU 
'<  for  negotiating  and  preparing  mortgage  as  per  scale, 
£20,'*  and  demanding  oompletien  on  tha  iollowiag  day. 
On  the  day  of  oompletion  B.  and  his  solieitor  objected 

.  to  E,'s  charge ;  but  afterwards  B.'s  solioitor  said  that, 
if  E.  would  accept  B.'s  cheque  and  hold  it  foe  »  week 
before  paying  it  in,  B.'8  solioitor  would  adTise  B.  not 
to  dispute  B.'s  charge.  This  was  agreed  to.  B.'s 
cheque  was  dishonoured  on  presentation,  and  the 
amount  reooyered  after  an  action  had  been  brought. 

Held,  on  a  summons  by  B.  for  taxation  after  pay- 
ment) that  E.  had  OTorcharged,  as  he  had  not  nego* 
tiated  the  loan  nor  iuYestigated  for  the  mortgage,  and 
was  not  entitled  to  fees  for  that  -wo^k,  which  was 
included  in  the  charge  of  £20 ;  and  that  B.  would 
have  had  a  right  to  taxation  after  payment,  but  was 
bound  by  the  agreement  not  to  dispute  E.'s  charge  in 
consideration  of  E/s  taking  B.'s  cheque  and  holding 
it  for  a  week.—  In  re  Ehy^  0H.n.  nob.,  j.  90—87 
Ch.  D.  40 ;  56  L.  J.  Oh.  906;  67  L.  T.  858. 

12.  ISsmunaroi^— jlfof^of^e— jBemtinerof^  Orders 
1882,  uhtduU  1,  ruU  2.— TJnder  a  proTislon  in  a  will 
the  testator's  sons  took  the  real  estate  at  a  valuation, 
and  took  oyer  the  assets  and  liabilities  of  the  testator's 
business,  giving  the  trustees  a  mortgage  to  secure  the 
purchase-money  the  same  solioitor  acted  for  all  parties. 

Held,  that  the  solicitor  could  not  charge  full  Tenders' 
and  purchasers'  and  mortgagors'  and  mortgagees'  costs. 
— 7n  r%  Kieping^  ok.b.  sn«,  7*— 68  L.  T.  679. 

18.  SmitmiraHmi'^Vmidorandvurcha$er^AueHon 
'^  AdnUnistraUon  aoHon-^  Oonawi  of  Kde  —  iSe- 
mtfiisraMbn  Ordeir^  1882,  itlkeduk  1,  part  1,  r.  11.— 
A  sale  by  auction  of  real  property  was  made  under  an 
order  of  court  In  an  administration  action,  and  the 
conduct  of  the  sale  was  given  to  the  plaintifl,  whose 
solioitor  personaUy  performed  part  of  the  duties  of 
oonduoting  the  sale,  the  auctioneer  merely  offering  the 
property  In  the  auction  room.  The  auctioneer  was 
paid  by  the  client. 

Held,  that  the  solieitor  was  not  entitled,  under  the 
Bemuneration  Order,  schedule  1,  part  1,  r.  11,  to  scale 
fees  fbr  Us  services  as  auctioneer,  and  that  the  exiet- 
ence  of  a  local  custom  to  the  contrary  did  not  affect 
this  rule.— i9yXpfS  v.  Byhes^  oh.d.  cri.,  j.  234. 

14.  Remuneration— FencZorandpttfeAaser—^iidum 
—  CendueHng  ftt  —  JZemtinerofum  Orcler,  1882, 
9ehiduU  1,  part  1,  r.  11.— Property  was  put  up  for 
sale  by  public  auction  and  sold  in  two  lots.  The 
auctioneer's  commission  was  paid  by  the  vendor.  The 
solicitor  employed  by  the  vendor  in  connection  with 
the  sale  charged  the  scale  fee  proylded  by  pert  1  of 
schedule  1  to  the  Bemuneration  Order  for  ''  deducing 
title,"  &e.,  and  he  also  made  various  charges  for  work 
done  by  him  previous  to  the  eale,  for  which  he 
claimed  to  be  entitled  under  olause  2  (<r)  of  the  order. 
The  taxing  master  allowed  tiie  scale    fee,  but  dis- 


allowed the  other  Items,  considering  hinselt  booalbf 
In  re  EmanwH^  84  W.  li  613,  83  Oh.  B.  40. 

Held,  that  the  solioitor  was  entitled,  under  das  I 
(fi)  to  charge,  in  addition  to  the  scale  fee,  flnUge. 
ing  titie  for  work  properly  done  by  him  ia  ooniKhi 
with  the  sale  for  which  the  auctioneer  hsd  Mt  ta 
paid. — In  re  JPViifMmer,  os.d.  nob.,  j,  59*36  GL!, 
566 :  56  L.  J.  Oh.  1011 ;  57  L.  T.  342. 

15.  i2emunera(»bn-— 7en(2or  andpitreAaicr— isdin 
^Conducting /ee^86licUor$*  Bemuneration  AdfXiil^ 
e.  2 — lUmuneration  Order ^  ecAeiuJe  1,  port  I,  r.  11. 
— A  solicitor  employed  by  the  vendor  in  couMflttn 
with  a  sale  of  mo^j  is  on)y  entiUed  to  be  pdlii 
respect  of  business  connected  with  the  isle  the  nie 
fees  prescribed  in  part  1  of  schedule  1  to  thefianoBM- 
tion  Order ;  and  therefore,  where  the  ssle  ii  ty  psHt 
auction,  and  the  commission  to  the  auettmisef  ii  pU 
by  the  vendor,  the  solieitor  is  only  eatitlsd  to  be  prii 
the  <<  deducing  lee,"  and  it  not  entitlsd  to  be  |il 
remuneratioii  in  remeot  of  other  boshissi  ^one  bj 
him  in  connection  with  the  sale. 

In  re  Favikner,  86  W.  B.  69,  36  Ob.  D.  MS, 
ovenruled.— in  re  NewhauXd^  oju  161—20  Q.  &  B.  lOi; 
57  L.  J.  Q.  B.  41 ;  68  L,  T.  884. 

16.  BemuneroMMi^-Fmclorafulpiifo^aier— iscMn 
—Scale  fB&^Remuneraiion  Order^  1882,  adUM  1, 
part  1,  r.  11.— Solicitors  employed  to  sell  property  bj 
auction  where  the  auctioneer's  oommisoionwsspiiflty 
the  client  delivered  a  bUl  In  which  they  ebsifeltta 
scale  fee  for  conduetlng  the  sale  and  dedeehf  As 
title,  and  mentioned  Items  of  seUdton'  imk  vi 
included  in  the  scale  fee  lor  deduofng  the  tifls.  the 
taxing  master  disallowed  the  fee  lor  eoodisliBf  Ihs 
sale  because  of  the  auctioneer's  charge  beiag  pAV 
the  client,  and  did  not  allow  any  las  for  ttov 
mentioned  in  the  biU  of  solieitors'  work  not  iadsM 
in  the  scale  fee  for  deducing  the  tttle^  on  the  glial 
that  the  bill  was  made  up  on  a  wrong  footing  ii 
could  not  be  altered  by  adding  chsrges. 

Held,  that  the  taxhig  master  was  right  ia  dlieDet- 
Ing  the  scale  fee  for  conducting  the  ssle,  bat  ttetki 
ought  to  have  allowed  the  solicitors  a  qtufiivm  sMfrt 
for  solicitors'  work  done  by  them  and  msatioud  h 
their  billi  and  not  covered  by  the  seals  iie  to 
deducing  the  title.— •Jn  re  Paooa^  ceair».,j;(I(* 
67L.T.758. 

17.  BemuntraUon^Vendor  a$id  pufehmr-C^ 
diHon  of  eak  ^  iMue -^  Mortgage^Diterdiion^ 
taxing  mailer^  Bemuneration  Order,  1882,  Mm 
.2,  r.  2.— The  plaintiils  in  an  administcatioB  ictii 
obtained  an  order  to  sell  leasehold  piopert)^  ^ 
mortgagees  of  which  were  not  parties  to  tiiesA 
and  to  pay  the  purchase-money  into  court.  Tbe  n^ 
gagees  had  no  knowledge  of  tbe  order,  but  tf 
particulars  and  conditions  of  sale  were  seat  Jor  th« 
perusal.  The  mortgagees  oononrred  in  the  sals  w 
approved  the  oonditions  on  condition  that  their  diia 
should  be  dlseharged«  ^ 

Held,  that  the  taxing  master  had  disuietios  to 
disallow  the  fees  of  one  shilling  per  foMo  f«  *f 
reading  of  the  conditions  of  sale  by  the  nortgagM 
solicitors— 22efs  v.  Aes,  cs.n.  xat,  j.— 68  L  T.  M* 

18.  JSemtmerotioii  —  Vendor  and  f'l'M^'' 
Eleetion^Notiee^OO'iruUeei^Bemunenaien  Orf^ 
1882,rr.  6. 8.— The  notice  of  election  under  nie%»m 
General  Order  under  the  Solidtors'  Bsoinneiatw 
Act,  1881,  as  to  remuneration  for  convqraadng  mtr 
ness  arising  in  an  action,  must  be  given  bf  tw 
soUoitor  before  he  undertakes  sock  ooniejudaf^ 
nese.  After  having  done  any  work  la  tbe  ^^ 
which  woold  properly  be  covered  by  tiw  t^J^ 
— e.j^.,  discussing  with  the  client  the  node  of  sale  aai 
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qnettioBs  relatiog  to  fhe  title — it  ii  too  late  for  htm 
to  eleet. 

Tn  r§  Alien,  85  W.  B.  S18»  H  Ob.  B.  488,  and 
EetUr  V.  Euter,  35  W.  B.  833,  84  Ob.  D.  607, 
.followed, 

BetnNf^  where  a  aoliottor  le  aoting  for  eeveral 
tnuteee  iiotioe  of  election  mnet  be  g{?en  to  them  all. 
--MeUal/e  t.  Bhnee/we^  ch,d.  «ti.,  j.  137—67 
U  J.  Oh.  88  ;  57  L.  T.  986. 

19.  Retainer — Interpleader  tMtie.— A  retainer  given 
tQ  a  eolicitor  to  take  prooeediogs  to  reqoYer  a  debt 

'  does  not  gl?e  him  author!^  to  engage*  5n  interpleader 
proceedings,  without  epedal  inetniotlona,  after  ]ndg- 
MMnt  hag  been  olMned  and  ezeantion  vnied.— Jomea 

.  f.  BU^mtll,  Q.M.  880*-80  Q.  B.  D,  16i ;  67  Ii.  J.  Q.  B. 
118  ;  68  U  T.  878. 

Bee  also  AnioavBrr,  4»  8,  8;  Ooitb,  1—60; 
BBoemtT,  8 ;  Gift,  8 ;  Jtmnbioriov,  18,  16 ;  Ifoar- 
GAor,  18 ;  PaiTT  Oodnoil,  1 ;  Taverai,  14,  83,  26. 

IFSGIflO  FBBFOBHAirCB  :— 

1.  Danuagee^Ord.  84,  r.  f«— 49fnee  the  Jndioature 
Acts  the  plaintiff  in  an  action  for  tpedflo  performanoe 
•ay  obtain  damagee  without  showing  that  he  is 
tDtitied  to  epeeifle  perfemaaoe.— lf2i9iore  ▼.  FiffU, 
(iK.n.  SAT*  a.— 67  I/.  T.  ZZM^ 

9.  leaee^Agrtemeni  to  aceept^Damagu,^lt  was 
igreed  between  A*  and  B.  that  B.  sbonld  make  an 
sgreemen*  wllli  M.,  who  was  A.*s  landlord,  for  a  lease 
at  a  spedHed  rent  on  snoh  tetma  and  with  sneh  cove- 
asato  aa  VL  she«ld  agpwvd,  and  that  A.  shoold 
ninender  his  lease  on  the  new  lease  being  granted* 
B.  lef nsed  to  carry  out  the  agreement. 

Held,  that  A.  was  entitled  to  damages  from  B.  for 
breaoh  of  contraot* 

Judgment  of  Eekewioh,  J.  (86  W.  B.  867,  36 
Oh.  D.  e95),  affirmcd.-*J^«0<^  ▼•  Wheeier,  o.a.— 38 
Ch.J>.  131:  69II.T.  16. 

3.  Zease^Menewal^Letter  to  agent^Stattde  of 
fumd$.^^A.  wrote  to  his  landlord's  agents,  asking 
for  a  renewal  of  his  lease,  and  ottering  a  premiom. 
Tbe  landlord  wrote  a  letter  to  his  agent^  in  wbioh  he 
dseUaed  A/s  offer,  bat  added:-*" II  A.  U  Tcry 
argent,  I  oonsent  to  grant  him  a  tease  for  twentj-one 
yetn  at  £50  a  year  and  a  preminm  of  £100."  A. 
aooepted  this  offer. 

Held,  that  A.  was  entitled  to  a  new  lease  for  the 
nme  term  fui  befbre,  at  £50  a  year,  on  payment  of 
the  preminm. 

Judgment  of  Eekewiok,  J.,  rerersed .—-VTemi  ▼• 
Ayhoardf  CA.— 68  L.  T.  662. 

8a.  Vender  and  pweheuer^'Audion^^Biddtng — 
Fraud  of  third  partiea.^At  an  anotion  for  the  sale  of 
feme  mortgaged  property  sold  bj  order  of  the  eourt, 
a  persont  acting  in  the  interest  of  the  mortgagor,  and 
baring  no  intention  of  purchasing  the  property,  and 
no  means  of  doing  so  if  it  were  sold  to  him,  bid  for  it, 
and  ran  np  the  price  considerably  above  the  reserre, 
when  St  was  knocked  down  to  the  defendant.  The 
)>lainti#B,  the  mortgagee!,  who  had  the  condnot  of  the 
Bale,  had  do  knowledge  of  the  dishonest  bidding,  and  ' 
were  not  parties  to  it 

Held,  that  the  vendors  conld  enforce  the  con- 
tract.— Union  Bank  of  London  t.  Murnter,  oh.d. 
m.,  7.  72—87  Oh.  D.  61;  67  L.  J.  Oh.  124;  67 
Ii.T.  877. 

4.  Vendor  and  purehoier'^DtfauU-^For/eUure  of 
depo9it — Cosff. — In  a  render's  action  to  enforce  a 
epntvact  to  pnrchase  real  estate,  the  plaintUt  Iqr  his 
statement  of  claim,  claimed  spedflo  performanocy  or, 
hi  the  altematire,  a  declaration  that  the  plaintifi  was 
entitied  to  forfeit  the  deposit  and  resell  the  property. 


The  purchaser  had  accepted  the  title,  bnt  h^  failed 
to  complete  on  the  day  fixed  for  completion,  ^ere 
waa  a  condition  empowering  iiie  TSiidor  to  forfeit  the 
deposit  and  resell  the  property  in  case  the  porchaser 
failed  to  comply  with  any  of  the  conditions  of  sale. 
The  defendant  had  not  appeared  to  the  writ. 

Held,  that,  if  the  writ  had  claimed  such  an  altema- 
tire declaration  as  was  asked  by  the  statement  of  ddm, 
the  dedajratimi  might  be  made;  bnt  that  the  order 
should  direct  the  plaintifl  to  pay  the  costs  of  the 
action.*^ JTifri^ffofi  t.  JTifr*,  oh.d.  nor.,  j.  430— 37 
Oh.  D.  141 ;  57  L.  J.  Oh.  388  j  58  I,.  T.  888. 

5.  Vmubr  tmdptttrehaeer^ flight  efiea^-^Stukeri^ 
Damagee.'^A,  purchaser  of  land  agreed  within  a  sped- 
fled  time  to  grant  «e  the  tender  a  right  of  way  and  to 
make  a  road  and  sewera  leading  to  ether  land  of  the 
Tender.  The  purchaser  was  unable  to  grant  the  right 
of  way  or  make  the  road  and  sewers  till  after  the 
expiration  of  the  spedfled  period,  and  the  other  land 
consequently  remained  nnpnAtahk  to  the  vendor. 

Held,  that  the  render  was  entitied  to  roedflo  per- 
formance, but  not  to  damages.— iSocM  y,  &hool  Board 
for  London,  oh.d.  xbx.,  j.— 86  Oh.  D.  619  ;  67  L.  T. 
loa. 

See  also  Ooxpikt,  11;  Coktoaot,  7,  9;  Oovxtt 
OouxT,  18;  MoxTGAOB,  6;   Pbaotiob,  81;    VxNnoB 

AVD  PuBOSASn^  11. 

SPBOEFIOATIGK.— See  Patint,  1—3,  6—8. 
STAMP:— 

1.  Oenveyemee^GemiderMenr^BMwaifi  company 
-Ad  ▼•lorem  ^Mfy-^Landi  Olau9e$  dan$oli4ation 
(Scottand)  Act,  1845  (8  <&  9  Viet.  e.  19),  s.  AS^Siamp 
^c«,  1870  (88  c8  84  Viet.  c.  97)  s.  70.-The  Stenlb 
Act,  1870,  proTidee  in  the  eohednle  f6r  an  ad  valorem 
duty  on  erery  "  conveyance  on  sale  of  any  property,'*  to 
be  calculated  upon  the  **  amount  or  ralue  of  the  con- 
sideration for  tiie  sale,"  and,  by  section  70,  ••  oonrey- 
anoe  on  sale  **  ladudes  ">erery  instrument  .  . 
whereby  any  property,  upon  the  sale  thereof,  is  legally 
or  equitably  tranaf erred  or  vested  In  the  pnrohaser.'' 
By  section  48  of  the  Lands  Olauses  OonsoUdation 
(Scotland)  Act,  1845,  the  Jury  shall  deUver  tiieir 
Tcrdiot  as  to  the  ''  ralue  of  lands  to  be  purchased." 

A  railway  company  garenotice  to  theowners  of  certain 
saw-mills  of  their  intention  to  purchase  thdr  premises 
Qompulsorily.  A  Jury  summoned  under  the  Lands 
Olauses  OonsoUdation  (Sootland)  Aet,  1845,  assessed 
a  certain  sum  as  the  ralue  of  the  land  and  bnildings 
and  £9,500  as  compensation  for  loss  of  business.  The 
conreyance  to  the  railway  company  recited  these 
assessments. 

Held,  that  the  total  sum,  indudiog  the  £9,500 
assessed  by  the  Jury,  was  the  ralne  of  the  lands  to  be 
purchased,  and»  as  part  of  the  consideration  for  the 
sale,  was  liable  to  the  ad  tfalorem  duty— inland 
Bevenue  OommiuionerB  t.  QUugow  and  South'^  Weetem 
BaUway  Co.,  h.l.  241—12  App.  315;  57  L.  T.  570. 

a.  ftomiuory  note-^Life  iniuranee^Surrender  of 
poliey—Stamp  Act,  1870,  s.  49— An  instrument 
which  was  called  a  policy  of  insurance  and  guaranteed 
to  the  assured  the  payment  of  £100  on  the  18th  of 
May,  1967,  prorided  that,  if  the  assured  shoold  be 
desirous  at  any  time  of  surrendering  the  policy,  he 
should  be  allowed  the  surrender  ralue  thereof  as  on 
the  18th  day  of  May  last  preceding  tbe  date  of  his 
notice  to  surrender,  sueh  value  to  be  fixed  aooording 
to  certain  tables  for  the  time  bdng  in  foroe  with  refer- 
ence to  surenders. 

Held  (affirming  the  decision  of  the  Queen's  Benoh 
Dirision,  36  W.  B.  474,  80  Q.  B.  D.  646),  that  the 
instrument  was  not  chaigeable  with  stamp  duty  as  a 
promissory  note.— Jtforl^^  ln$uranee  Corporation  y 
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inland  Bevenue  OammUiionsrSt  ca.  833—21  Q.  B.  !)• 
85S;  67  L.  J.  Q.  B.  468. 

See  also  ]CAiniAicv8»  1. 

8TANNABIES  OOUBT.-^oe  Peaotiob,  11. 

STATUTES :— > 

S2  Hen.  8  (Statute  of  Bridges)— See  Hiqkwat,  1 

6  ft  6  Bd.  6, 0  1,  s  S{— See  Eoolmustioal  Law,  4 
5  BUa.  0  S3,  s  10— See  EoousiAstioAL  Law,  6 
18EliB.o6— SeeDnD,  2 

S7  EUs.  0  4— See  Dno,  S  ;  SBTTLncnrr,  22 
48  Elis.  0  2»  s  6— See  Fooa  Law.  5 

21  Jao.  1,  0  16— See  LnoTATioifSi  Statute  or»  1  ; 

LVVAOT.  8 

22  ft  28  Oar.  2,  o  10  (Statate  of  DistribntloDs),  ss 
8>  5— 7— See  AmmnsTBATiov*  5 

29  Oar,  2,  o  8  (Statute  of  Frauds),  s  4— See  Fbavds, 
Statdtb  07 }  Husband  and  Wm,  9 :  s  17|  Bill  of 
Saxb,  19 

7  Anns,  o  20,  ss  1,  5,  17— See  Dibd,  6,  6 

8  Anne,  o  14,  s  1 — See  Daxaobs,  4 

8  Geo.  1,  0  15,  ss  8,  II — See  Sebbity,  1 

68  Geo.  8,  o  127,  s  1«-See  Eoolbsxastioal  Law,  6 
56  Geo;  8,  o  94  (Apothecaries  Aot),  ss  20,  21— See 
Hbdioal  Act 
1  Geo.  4,  0  87,  s  1— See  Oountt  Ooubt,  16 

9  Geo.  4,  0  81,  s  27 — See  Justiob  op  thb  Pbacb,  1 
9  Geob  4|  c  61,  s  1—- See  Liobnbbd  Hqusb,  4 

9  Geo.  4,  0  69,  s  1— See  Justzcb  op  trb  Pbaob,  16 

1  Will.  4, 0  65,  B  82— See  Infant,  7 

2  ft  8  Will.  4, 0  45  (Beform  Aot),  s  81— See  Elbo- 
TioN  Law,  20  :  s  82,  Elbotion  Law,  11 :  s  86,  Elbo* 
TioN  Xaw,  8 

2  ft  8  Will.  4,  0  71  (Prescription  Act),  s  8— See 
Light,  2 

8  ft  4  Will.  4,  0  16,  B^  2— See  CopyBiGRT,  8 

8  ft  4  Will.  4}  c  27,  s  11— See  Ldcitations,  Statutb 

OF,  2 

3  ft  4  Will.  4, 0  42,  s  89— See  Abbitration,  1,  8 

8  ft  4  Will.  4, 0  74  (Fines  and  Beooveries  Act),  ss 
77,  79,  80,  89— See  Husband  and  Wifb,  8 

3  ft  4  Will.  4,  0 104,  s  6— See  Limitations,  Statutb 

OF,  1 

4  ft  6  Will.  4,  c  76,  s  66— See  Poor  Law,  5 :  s  96, 
PooB  Law,  6 

4  ft  6  Will.  4, 0  77,  s  11— See  Liobnsbo  Housb,  9 
6  ft  6  Will.  4,  c  89,  s  7— See  Liobnsbd  Housb,  1 

5  ft  6  Will.  4.  0  50  (General  Highway  Aot),  s  72— 
See  JusTiCB  of  thb  Pbaob,  6 

5  ft  6  WilL  4,  0  76,  s  90— Sae  Local  Gotbbnmbnt,  4 

t  Vict,  c  26  (\inil8  Act,  1837),  s  9— See  Will,  64, 
68 :  8  24,  Will,  6 :  s  26,  Will,  46  :  s  27,  Powbr  of 
Appointmbnt,  6,  6 

1  ft  2  Vict.  0  106,  s  104— See  Ecolbsiastioal  Law,  1 

1  ft  2  Ylot.  0  110,  s  14— See  PEAonoB,  18,  47 :  ss 
17, 92,  Insoltbnct 

2  ft  3  Vice.  0  71  (MetiopoUtan  Police  Courts  Act, 
1839),  s  29— See  Justios  of  thb  Pbacb,  10 

5  ft  6  Yict.  0  84  (Income  Tax  Aot,  1842),  ss  41,  44 
—Sea  Inoohb  Tax,  6 :  s  60,  Inooxb  Tax,  8 :  s  100, 
Inookb  Tax,  2 :  s  138,  Inoomb  Tax,  6 

5  ft  6  Vict,  o  45  (Ooi^Txi^ht  Aot,  1842;,  s  2— See 


OopT&iouT,  1 :  8  3,  GoFTBioHT,  1, 4:  Si  13,  U,Ogn- 

BIOHT,  4:   8  20,  OOFTBIOHT,   3  :   S  24,  OOFTBXQSI^I 

6  ft  6  Vict,  c  106  (Fisheries,  Ireland,  AdL,Via\  i 
27— See  Fishbet,  1 

6  ft  7  Ylot  c  18  (Parliamentary  B6gistrstioi,I». 
land,  Act,  1843),  ss  17,  100— SeeELBonoBUY,U 

6  ft  7  Vict,  c  78  (Solicitors  Act,  1843),  •  S7-h 
Costs,  44a,  45,  46 ;  Jubisdiotion,  16 :  s  ^,000,4 

7  ft  8  Vict  o  45  (Dissenters'  Chapels  Aot,18U)^i 
2— See  Tbustbb,  16 

7  ft  8  Vict  c  101  (Poor  Law  Aiasntaflt  Id, 
1844),  s  89— See  Costs,  46 

8  ft  9  Vict,  o  16  (Companies  daosss  OteioUUIn 
Act,  1846),  ss  14— 16— See  Bmnuaaon,  19;  •  45i 
DisooTBBT,  8 ;  In/ukotion,  8 :  s  68,  Lnuvonnr,  t 

8  ft  9  Vict,  c  18  (Lands  GUnaes  Coosoiiditfaa  M 
1846),  s  34— See  Abbitbation,  6:  s  63,  Lmi,  S: 
ss  69,  70,  Lands  Clausbs  CoNScnjOATioir  Acr,  6:  ili, 
Lands  (^usbs  Consolidation  Act,  6 :  i  80,  Lum 
Clausbs  Consolidation  Act.  4—6;  8ou£Brai,8:i 
82,  Lands  Clausbs  Consolidation  Act,  S:  •  1S)i 
Bailwat,  15 

8  ft  9  Vict,  c  19  (Lands  Olaoses  OoaNliditioi, 
Scotland,  Act,  1845),  s  48-^3eo  Stamf,  1 

8  ft  9  Vict.  0  20  (Baawaya  douses  OooidliMoB 
Aot,  1845),  ss  6, 16— See  Lands  Glausbi  Oonousi- 
TioN  Aot,  2 :  s  46,  Bailwat,  2  :  ss  77, 78,  BiawAi,  S 

8  ft  9  Vict.  0  100  (Lunacy  BegolatkNi  Art,  18tf),i 
72— See  Falsb  Imfbisowkbnt,  2 

8ft9yict.cll8  (Indoson  Act,  1846),i4S-8ei 
Inclcsubb 

9  ft  10  Vict,  c  66  (Poor  Law  AmadsMit  Ait, 
1846),  s  1— See  Poor  Law,  2 

9  ft  10  Vict,  c  93  (Lord  Campbell'i  Ast),  il- 
Damaobs,  8  ;  Praotiob,  24 :  s  2»  Husband  abd  Wvi^l 

9  ft  10  Vict,  c  95  (Connty  Ooorts  Act,  1846),  i  U 
— County  Court,  20 :  s  118,  Attaoixbkt,  5 

10  ft  11  Viot.  0  15  (Gasworks  dauMS  Aet,  1841),  i 
35 — See  Gas  Cokfant,  2 

10  ft  11  Vict,  c  17  (Waterworks  Claosai  Ael»lW7^ 
S8  6,  22,  25,  27— See  Abbitbation,  5:  •  68, Waoii 
4:  s72,  Watbb,  6 

10  ft  11  Yict.  c  84  (Towns  Impro? asMat  Ohm 
Act,  1847),  s  167^See  Local  GoTBRNMsn^  6 

10  ft  11  Yict.  0  89  (Towns  PoUce  (Xum  M 
1847),  s  28— See  Highway,  2a:  s88,  Josnoioioi 
Pbaob,  7 

10  ft  11  Yict.  c  103  (Commissionen  (Bsbm  M 
1847),  s  17— See  Quo  Warranto,  2;  ss  48, 47,1^ 
ciPAL  Corporation,  1 

11  ft  12  Yict  c  42  (Jer?is*s  Act),  s  22-Ss0  Jn^ 
of  thb  Pbaob,  9 

12  ft  13  Yict  c  101  (Ooonty  Courts  Acti  1848),iU 
— See  Costs,  38 

13  ft  14  Yict  c  60  (rrastee  Act,  1850).  iS-Sn 
Lunacy,  2,4:  s  9,  Tbubtbb,21:  8l0,Tioini8'' 
20,  Lunacy,  2 :  s  32,  Tbustbb,  8,  8—10 :  iS4,ft«* 
tbb,  3,  8 

18  ft  14  Yict  c  69  (Parliamentary  Yottn,  Inksl, 
Act,  1860),  s  118— See  Blbouon  Law,  14 

15  ft  16  Yict  0  55  (Trnstee  Extenrion  Ast,  1651).  < 
1— See  Lunacy,  2 :  s  8,  Tbustbb,  6:  s  9,  Tswim.' 

15  ft  16  Yict  0  81  (Oovaitj  Bate  Act»  Mt),*^ 
See  Bailwat,  12 

16  ft  16  Vict  c  85  (Burial  Act,  1851),  •  ».  ^ 
See  Burial  Acts 

16  ft  17  Yict.  c  84  Clnccme  Tax  Ad,  1853),  i  H 
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See  iMoom  Tax»  6, 7 :  88  5«  33,  iKOon  Tax,  4 :  a  37, 
Iifcoia  Tax,  3 

16  &  17  Viot  0  7S  (Oatha  in  Chancery  Act,  1853), 
8  S— 'See  DxiD,  5 

16  k  17  Viol  c  96  (Lunaey  Begnlaiion  Act,  1853), 
8  4,  Fixax  IxpsisoNiiBifT,  2 :  88  116, 136,  LnrAor,  4L 

16  k  17  YioK  o  97  (Lunatic  Aaylnma  Act,  1853X  a 
104 — Sea  Lunact,  3 

16  ft  17  Ykst.  c  113  (OommcD  Law  Prooednre,  Ire- 
land, Act,  1853),  a  126— Sea  Ooaia,  36 :  sa  132,  133, 
Go8ie,9 

16  ft  17  Tust.  0  134  (Barial  Act,  1853),  a  7— See 
BuuAL  Acts 

16  ft  17  Vict  o  137  (Ohaiitable  Tzusta  Act,  1853), 
B  28 — See  JvBxanionoN,  2 

17  ft  18  Yiot  c  31  (Railaray  and  Oanal  Traffic  Act 
1854),  aa  2,  6— See  Railway,  14 

17  ft  18  Tlot.  c  82  (Ooort  of  Ohanoery  of  Lancaster 
Act,  1854),  a  S^See  PnAonoa,  54 

17  ft  18  Vict  c  104  (Merchant  Shipping  Act,  1854), 
•  379— See  Shifpino,  7,  8 

17  ft  18  Vict  c  113  (Locke  King'a  Act),  a  1— See 
AniinnaraAnoN,  10 

17  ft  18  Yiot.  c  125  (Oommon  Law  Prooednre  Act, 
1854),  a  11 — See  Abbitbation,  2 :  a  17,  AnBimATioir,  3 

18  ft  19  Yict  c  43  (Infants'  Settlement  Act,  1855), 
s  1— Sea  ImfANT,  10 

18  ft  19  Vict  c  120  (Metropolis  Local  Management 
Aot,  1855X  88  68,  72,  74,  76— See  Mbtbovolis 
HAVAOsBSKfT  AoTs,  2 :  88  105,  140,  Mbtbopolis 
MAtrAOBMnT  AoiB,  3:  a  250,  Mnr&opOLis  Makaob- 
xbitAois,  2 

18  ft  19  Vict,  o  122  (MetropoUtan  Building  Act, 
1855),  as  3,  82,  83,  88,  89,  94,  97— See  Mbtbopolis 
Havagbhbnt  Acts,  1 

19  ft  20  Vict  e  97  (Mercantile  Law  Amendment 
Art,  1856),  8  6 — See  ADicnnsTBATiON,  9  :  s  14,  Ltki- 
ziRom,  Stattttb  ob,  1 

19  ft  20  Viet  0  108  (Oonnty  Oourts  Act,  1856),  s 
S6— See  OovHTT  Ooubt,  21,  22  :  8  50,  Oountt  Ooubt, 
16:  8  68,  OouiTTT  Ooubt,  3,  4:  s  72,  Oountt  Ooubt, 
i:  8  82,  Oountt  Ooubt,  20  :  a  88,  Oountt  Ooubt,  7  : 
1 104,  Oountt  Ooubt,  8  :  8  113,  Oountt  Ooubt,  13 : 
B 115,  Oountt  Ooubt,  8 

20  ft  21  Vict  c  60  (Bankmptc7,  Ireland,  Act, 
1857),  a  251— See  Ooxfant,  7 

20  ft  21  Vict  c  85  (Divorce  Act,  1857),  a  25— See 

HUIBAND  AND  WiTB,  22  :   8  32,   DiTOBOB,    14 ;   SOLIOI- 

TOB,  2  :  a  34,  Oosrs,  15 :  sa  35,  42,  Husband  and 
Wi7B,24 

21  ft  22  Vict  0  90  (Medical  Act,  1858),  ss  31,  32— 
See  MxDioAL  Act 

22  ft  28  Vict,  c  61  (Matrimonial  Oauaea  Act,  1859), 
B  5 — See  DiTOBOB,  15 

23  ft  24  Vict.  0  27  (Wine  licencea  Act,  1860),  ss 
3, 19,  21— See  Liobnbxd  Housb,  9 

28  ft  24  IHct  c  125  (Metropolis  Gas  Act,  1860),  s  6 
—See  Gas  Ooxfant,  1 

23  ft  24  Vict,  c  127  (Solidtoia  Act,  1860),  s  28— 
See  SoLionoB,  1— >3 

23  ft  24  Viot  c  144  (Matrimonial  Otinsea  Act,  1860), 
s  7— See  Ooers,  15 

23  ft  24  Vict  c  154  (Landlord  and  Tenant,  Ire- 
land, Act,  1860),  8  71— See  Landlobd  and  Tbrant 
(Ibxland),  4 

24  ft  25  Vict  c  10  (Admiralty  Oourt  Aot,  1861),  a 
4— Bee  Sbiypino,  28 1  8  8,  SnimNO,  22 


24  ft  25  Vict  o  196  (Laxotony  Act,  1861 ),  a  100— 
See  Obiminal  LaW|  6 

24  ft  25  ^^^ct  o  100  (Offenoea  Againat  tlie  Person 
Act,  1861),  a  12— See  JuanoB  ob  thb  Pbaob,  1 

24  ft  25  Viot  0  133  (Land  Drainage  Act,  1861),  a 
53— See  Nuxsanob,  2 

25  ft  26  Viot  c  63  (Merchant  Shipping  Act,  1862), 
a  64— See  Srippino,  32 

25  ft  26  Viet  o  68  (Oopyright  Act,  1862),  aa  1,  4, 
6,  11— See  OoFTBieHT,  5 

25  ft  26  Vict  c  89  (Oompaaiea  Act,  1862),  a  7— 
See  OoxPANT,  32:  aa  8,  12,  Ooxfant,  31,  32: 
8  26,  Ooxfant,  31:  s  35,  Ooxfant,  9,  26:  s  38, 
OoxPANT,  15 :  8  43,  Ooxfant,  18 ;  b  62,  Pbac« 
TiOB,  54a:  s  75,  Ooxfant,  33:  s  85,  Ooxfant, 
43 :  8  86,  Ooxfant,  35 :  s  87,  Ooxfant,  25,  41,  43  ; 
iNJUNonoN,  5 :  8  89,  Jubisdiotion,  3 :  s  92,  Ooxfant, 
25 :  8  93,  Ooxfant,  24 ;  s  109,  Ooxfant,  4 :  s  131, 
Ooxfant,  36:  s  133,  Ooxfant,  4:  8  138,  Jubisdio- 
tion, 3 :  8  145,  Ooxfant,  35 :  s  149,  Ooxfant,  34 : 
8  151,  Ooxfant,  35  :  a  153,  Ooxfant,  38 :  s  156,  Oox- 
fant, 37 :  a  161,  Ooxfant,  5 :  s  163,  Ooxfant,  41 : 
a  164,  Ooxfant,  13 :  8  165,  Ooxfant,  20 ;  Eyidbnob, 
5:  ss  199,  203,  Ooxfant,  25 

25  ft  26  Vict  o  102  (Metropolis  Local  Management 
Act,  1862)  a  77 — See  Mbtbopolis  Manaobxbnt  Acts, 
3 ;  Vbndob  and  Pubohasbb,  4 :  s  86,  Mbtbopolis 
Manaobxbnt  Acts,  3 

25  ft  26  Vict  0  103  (Parochial  Assessment  Act, 
1862),  s  32— See  Poob  Batb,  2 

26  ft  27  Vict  c  87  (Safings  Bank  Act,  1863),  s  14— 
See  Adxinistbation,  11 

26  ft  27  Vict  c  114  (Fiaheries,  IreUnd,  Act,  1863), 
a  6 — See  Fishbbt,  2 

26  ft  27  Vict  o  118  (Companies  Olanses  Act,  1863), 
a  28 — See  Dxbootbbt,  3 

27  ft  28  Vict  o  114  (Improvement  of  Lind  Act, 
1864),  8  66 — See  Sbtilbxbnt,  16 

28  ft  29  Vict  0  79  (Union  Ohargeabatty  Aot,  1865), 
8  8— See  Poob  Law,  2 

28  ft  29  Vict  0  99  (Oonnty  Ooarta  Equitable 
Jurisdiction  Act,  1865),  s  18— See  Oountt  Ooubt,  2 

29  ft  30  Vict.  0  32  (Matrimonial  Oanses  Act,  1866), 
8  1— See  DiTOBOB,  14 

29  ft  30  Vict  e  109  (Naval  DiacipUne  Act,  1866), 
as  19,  50,  51,  86,  87— See  Katt. 

30  ft  31  Vict  0  3  (Britiah  North  America  Act^ 
1867),  ss  91,  92— See  Oanada,  Law  of,  6 

30  ft  31  Viot.  0  69  (Locke  King's  Act  Amendment 
Act,  1867),  s  1— See  Adxinistbation,  7 

30  ft  31  Viot  o  121  (Pharmaoj  Act,  1867),  a  6— 
See  Adultbbation,  1 

30  ft  31  Vict  0  127  (Ballwaj  Oompaniea  Act,  1867), 
8  3— See  Bailwat,  18 :  a  4,  Railwat,  3,  4,  13 :  s  23. 
Ooxfant,  17 

30  ft  31  Vict,  c  142  (Ooontj  Oonrts  Aot,  1867),  s  5 
—See  OoffTS,  11,  38:  s  9,  Oountt  Ooubt,  18:  s  10, 
Oountt  Ooubt,  9,  23  :  s  13,  Oountt  Ooubt,  1,  3 :  b 
31,  Oountt  Ooubt,  7 :  s  34,  Oosts,  38 

31  ft  32  Vict  0  40  (Partition  Act,  1868),  ss  3,  4— 
See  Pbaotiob,  18 :  s  5,  Pabtition,  1 

31  ft  32  Vict  0  71  (Oonn^  Oourts  Admiralty  Juris- 
diction Act,  1868),  a  3— See  Oountt  Ooubt,  10,  11 : 
a  5,  Oountt  Ooubt,  10 

31  ft  32  Vict  c  101  (Titles  to  Land  Oonsolidation, 
Scotland,  Act,  1868),  s  8— See  Sootland,  Law  of,  1 

31  ft  32  Vict  0  130  (Artisans' Dwellings  Act,  1868),. 
ss  3,  5,  7,  25 — See  Abtuanb'  Dwelunoa  Act 
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89  &  33  Yidt.  o  19  (Stannatias  Act,  1869),  a  32— 
See  PajLOTioB,  11 

32  ft  33  Yiot.  0  27  (Wine  and  Beevhouaa  Act,  1869), 
8  7~6ee  Liamtaay  HottttM,  6  :  8  18,  LioBirsxD  Housb, 
2 :  8  19,  LioixfexD  Hovsb,  2,  5 

32  &  33  Yiot  0  61  (Ck>anty  Courts  Admiially  Jaris- 
diction  Aot,  1869),  a  4r-Sea  CfouNrr  Covbt,  11 

32  &  33  Yict.  0  62  (Debtora  Aal,  1869),  a  4*-See 
ATTACHMBzrr,  5,  8 — 11 :  a  5,  Bakxruptot,  32;  Oountt 
CouBT,  5;  HuBBAND  AND  WivBy  5;  JuBiamcTiOK,  8: 
8  11,  Banxruftot,  40  :  s  27,  Banxruptot,  36 

32  &  33  Yiot.  0  67  (Sfetropolia  Aaaassmeat  Act, 
1869),  8  47— See  Poor  Batb,  1 

32  &  33  Yiot.  0  71  (Bankruptcy  Act,  1869),  aa  31, 
49— See  Bamxbuptcy,  29  :  88  91,  94,  Sbttlucbitt,  21 : 
8  126,  Banxrvttcy,  42 

33  ft  34  Yict.  0  14  (KataralUation  Act,  1870),  8  7^ 
See  JuBisDioiioN,  7 

33  ft  34  Yict.  o  23  (Forfeitoiea  Abolition  Act,  1870), 
18  8,  30— See  Wzll,  25 

88  ft  44  Yict.  c  78  (Tramways  Aot»  1870),  a  28— See 
HiGBWAT,  6 :  88  51,  72,  Falsb  IicpxaomaNT,  3 

33  ft  34  Yict  c  97  (Staiiip  Act,  1870)  ii  18,  19— 
See  Haxtdamos,  1 :  a  49,  Stamp,  2 :  a  70,  Btakp^  1 

34  ft  35  Yict  c  31  (Trade  Union  Act,  1871),  8  4— 
See  Poor  Law,  4 :  a  23,  Trade  XJsiont 

85  ft  36  Yict  c  33  (BaUot  Act,  1872),  8  2— See 
Elbction  Law,  4:8  8,  Elbcxion  Law,  21 

35  ft  36  Yicf.  c  57  (Debtors,  Ireland,  Act,  1872),  a 
6— See  Hv8BA2n>  and  Wipb,  21 

35  ft  36  Yict  c  68  (Bankruptcy,  Ireland,  Act, 
1872),  a  1B1— See  Banxruptot,  2 

35  ft  36  Yict  c  65  (Bastardy  Law  Ameodment  Act, 
1872),  8  5— See  Bastardy 

35  ft  36  Yict.  c76  (Goal  Mtnea  Begulation  Act, 
1872),  88  17,  18— See  Mastbr  and  SaxfANT,  7 :  a  58, 
Mabtbr  and  Sbrvant,  6. 

85  ft  36  Ytot  0  98  (Pawnbtokdia  AM,  1872),  a  24 
—See  Falsb  Ikpbisonhbnt,  4 

35  ft  36  Yiot  o  94  (Ltoe&dng  Aeft,  1872),  a  »--See 
LE0BN8BD  Houaa,  1:  8  18,  LtoamBD  Hovsb,  10:  a  15, 
LiOBNBBD  Houaa,  2  :  b  17,  Liobn8bd  Housb,  8 :  s  42, 
LxcBNSBD  HousB,  4,  6 :  8  49,  Licbnsbd  Housb,  7  :  a  62, 
Licbnsbd  Housb,  10  :  8s  72,  74,  Licbnsbd  Housbi  1 

36  ft  37  Yict  c  17  (Infanta  Oostody  Act^  1873),  a  2 
—See  Inpaht 

36  ft  37  Yict  e.  48  (Begulation  oi  BailiTaya  Act, 
1873),  8  8— SeeJ^AHWAT,  1 

36  ft  37  Yict  e  66  (Judidature  Act,  1873),  a  11— 
See  PRACTioa,  24;  s  16,  JuRi8DicTtoN«  16:  s  18, 
PxAOnoB,  11 :  8  19,  FRActlca,  4,  6 :  a  23,  Obars,  48  : 
8  24,  Costs,  11 ;  Disooybry,  6 ;  FRAOTfoB,  18  ;  Prin- 
cipal AND  AoBNT,  3 :  8  25,  BamAobs,  8  :  a  34,  Juris • 
diction,  16  :  a  47,  Practicb,  2 :  a  50,  OojcpanT)  24  ; 
Jurisdiction,  15 :  s  51,  Jurisdiction,  11 :  a  67, 
County  Court,  23 :  s  89,  Attachmbnt,  5 

36  ft  37  Yict  c  85  (Merchant  Stiipping  Act,  1873), 
8  17— See  Sbippino,  12,  14 

37  ft  38  Yict  0  42  (Building  Societies  Act,  1874),  s 
4 — See  Building  Sooibty,  5 :  s  13,  Building  Scoibty, 
4 :  8  32,  Building  Socibty,  5 :  s  34,  Building 
Sooibty,  1 

37  ft  88  Yict  c  49  (Licensing  Act,  1874),  aa  9, 10 
— See  Licbnsbd  Housb,  11 :  s  26,  Licbnsbd  Housb,  4 

37  ft  38  Yfct.  0  57  (Real  Property  Limitatioit  Act, 
1874),  8B  1,  2^-^ee  Ltxitaiions,  Statute  op,  5 

37  ft  38  Yict  0  62  (lof ants  BeUef  Act,  1874),  8  2— 
*  See  Infant,  2 


37  ft  38  Yiet  c  78  (Yeddor  aad 
1874),  a  9— See  Jurisdiction,  18,  19 
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37  ft  88  Yiot.  c  94  ( Oonteyanclng,  Booftlai,  let, 
1874),  8  34— See  Scotland,  Law  op,  4 

38  ft  39  Yiot  0  55  (Public  Health  Act,  187S),i^ 
See  Local  (Soybrnmbnt,  12 :  as  13, 15,  LooAiGonii- 
xbnt,  8  :  es  23,  25,  Local  Go^bbhicbbt,  S:  ■  Ui, 
117,  Local  GtoTBRNxsNT,  7 :  a  144,  '^ama,  &: 
a  150,  Local  Goyxbiikbiit,  4,  8,  l(^-ISt  •  180, 
Local  (^otbbnkbmt,  1:  aa  182,  188,LociLQoms* 
kbnt,  2 :  B  193,  Local  (}otbrnkbht,  5 :  i  101, 
LooAii  GoTXBincBNT,  8:  a  211,  Banxburoi,  SO: 
8  230,  Local  OovBRNiCBNt,  9:  a  257,  Local  Gomr- 
MBNT,  11:  s  259,  JusTicB  OP  TKB  Pbacb,  6 :  m  iSS, 
284,  Local  Govbbnxbnt,  9 

38  ft  39  Yict.  c  60  (Friendly  Societies  Aet,  1875],  i 
11— See  Pribndlt  Sooibty  :  aa  22,  30,  Cochtt  Corn, 
15 ;  Fribndly  Sooibty 

38  ft  39  Yict  0  68  (Sale  ot  Food  aad  Dcogi  Act, 
1875),  a  6— Sea  Adihutbration,  1,  2 

38  ft  39  Yict  0  77  (JudiostOM  Act,  187S),  tlO- 
See  Administration,  11 

38  ft  39  Yict  0  84  (Betuniing  OOeeai  Aal,  U75\ 
88  2,  4,  5— 6ae  Elbctiok  Law»  SI 

38  ft  39  Yiot  0  86  (OonaplM^  aad  Pi^eettaof 
Property  Act,  1875),  a  7— See  Ordonal  Uw,  3 

38  ft  39  Yict  c  87  (SaYinga  Banks  Act,  1875),  •  H 
— See  Administration,  11 

38  ft  39  Yict.  0  91  (Trade-Marka  Act,  1875^  1 10- 
See  Tradb-Marx,  4 

89  ft  40  Yiot  0  17  (Pattitloii  Aflt,  lf7l)ri»^^ 
Practicb,  18 

89  ft  40  Yice.  0  81  (DivlSad  PariahesMI^TO).' 
28-8ee  PooB  Law,  4:  a  84.  Pote  Uw^  18:  '^S 
Poor  Law,  3,  8—10 

39  ft  40  Yiot  o  63  (NotioBi  to  Qnit,  Inl«4  M 
1876),  a  1-H9ea  Landlord  and  Tbubt  (lBttAii»>  t 

40  ft  41  Yict  0  18  (Settled  BKatM  Aol,  1877},  i^ 
o^See  Landlord  and  Tbnant,  9 

40  ft  41  Yict  0  27  (Companiea  Act,  1877),i  I- 
See  OoxpANY,  0,  31 :  a  4,  Company,  5 

40  ft  41  Yiot  c  67  (Jadieatoze,  Xreland,  Atf,  U^ 
a  24— See  Practicb  (Irbland),  2 :  a  33,PaA0in*g^ 

LAND),15:8  50,PBAOnOB(lBBLAND),  1,  2:s5S,Cm 

12,86 

41  ft  42  Yiot  0  19  (ttairimonial  Cauaai  A^IS^A 
a  2— See  Ooara,  15:  a  4,  B^idbhcb,  12^  JoflV 
THB  Pbaob,  11 

41  ft  42  Yict  0  25  (Parliamentary  and  M^ 
Begistiation  Act,  1878),  a  28— See  ElbohobM'^ 

41  ft  42  Yict.  c  81  (Billa  of  Sale  Act,  IS^J^'^T 
See  Bill  op  Salb,  7,  18 :  s  4,  Bill  of  fiiU^^y^* 
11, 17 :  8  5,  Bill  cm  Sa&b»  2, 11, 17—18:  ■  •i*^ 
QAOB,  3 :  8  14,  Bill  op  Salb,  12 

41  ft  42  Yiet  o  31  (Dastlata  Aet,  187^*  m  A  ^ 
See  Dbntist 

41  ft  42  Yiot  0  40  (Paitttbnt  Act,  1878)^ »  *»^ 
See  Practicb,  18 :  8  5,  PARTiTtov,  1 

41  ft  42  Yiat.  e  64  (Debtea  Afltb  i^?^)*  *  ^''^ 

Attachmbnt,  11 

41  ft  42  Yiot  o  77  (Higliwi^a  aad  humtOm^ 
1878),  a  10— See  Highway,  3:  a  13,  HiaBirlff  i' 

42  ft  43  Yiot  6  11  (fiaalMa'  Boalto  BfilMi*^ 
1879),  a  7-*-49et  Dtacwfikr,  I 

42  ft  43  Yiot.  0  49  (Sumaiaiy  JtOdkOB^  ^ 
1879),  a  17— See  Juanca  oF  na  Tumi  16:  •  '^ 
JuarxoB  OP  tarn  Pbao%  14y  16 
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43  &  44  Viet,  o  42  (Employen'  Liftbatty  Act,  1880), 
8  1-^Sea  Mabtbb  and  Ssbtamt,  1 — 3,  6:83,  Master 

ABB  SsBYAXTy  1:87,    MaSTBS  A2n>  SSBYANt,  4:88, 

Mastbb  ahs  Sbbyaih',  2,  3 

43  ft  44  Viet,  o  43  (Mezd^aiifc  Shipping  Act,  1880) , 
8  4— Sao  SHiPFuro,  6 

43  ft  44  Vict.  0  47  (Ground  Game  Aot,  1880)9  a  6— 
SeeGAia 

44  ft  45  Vict  €  41  (OonTeyakiciog  Act,  1881),  8  6— 
8m  Bill  of  Salb,  18 ;  Lioht,  1:87,  Vsinx>K  A2n> 
FimaBABBB,  4:  8  14,  Landlobd  and  Tbnamt,  3 ;  8  19, 
Bm.  OF  Sau,  18  X  8  80,  Oopthold  ;  TsuwrBB,  3  :  8  31, 
TBvtinm,  2,  5  :   8  39,  SvTTLBKKfT,  9 :  8  40,  HusBAin) 

AHD  WiFB,  15 

44  ft  46  Vict.  0  49  (Solioiton'  iRemuneration  Act, 
1881),  8  2— 6ee  BouonoB,  15 :  8  5,  Soliorob,  9 

44  ft  45  Viet,  o  49  (Land  Law,  Ireland,  Aet,  1881), 
8  &— See  Laxidlobd  akd  Tbnamt  (Ibblaitd),  18  ;  s  20, 
Labdlobd  abb  Tbxant  (Ibblahd),  5  :  8  21,  Lakdlobd 
ABB  Tbhant  (Ibblanb),  5—7,  14:  0  67,  Labblobb 

ABB   TbBAIIT    (IbBLAKb),    14:     8    58,    LAXIKIiOBB    ABB 

Tbbabt  (Ibbilabb),  15—17 

44  ft  45  Viet,  e  68  {Axmf  Act,  1881),  sa  15»  176— 
8ie  ELBonoK  Law,  19 

44  ft  45  Vict,  c  68  (Jttdioatare  Act,  1881),  se  2,  24 
—See  JxTKiSDicmoB,  l6 

45  ft  46  Viot,  0  88  (Settled  Land  Act,  1882), 
18  S,  8— -See  Tbustbbi  27:  Vbbbob  abb  Pub- 
CBAOB,  11 :  8  15,  Sbtxlbmbbt,  3:  ■  19,  Tbubtbb, 
S7 :  8  21,  Sbttlbmbnt,  15,  17,  18 :  8  22,  Sbttlbmbnt, 
15 ;  Vbbbob  abb  Pubcbasbb,  11 :  8  25,  Sbttlbmbbt, 
15 :  8  26,  €Ibtslbicbnt,  16 :  88  28,  33,  Sbttlbmbnt, 
15 :  8  37»  Sbttlbmbnt,  14 :  8  38,  Tbu8tbb»  2 :  8  44, 
SiRLBKBin*,  15;  8  45,  Vbnbob  aivb  PubohAsbb,  11  : 
8  51,  Sbttlbmbbt,  3 ;.  Will,  26 ;  s  52,  Sbttlbmbnt, 
3 :  8  53,  Sbttlbmbnt,  14 

15  ft  46  Vict  0  39  (OonfeyaDoing  Act,  1882),  a  5— 
888  l^tiaTBB,  9, 10 

45  ft  46  Vict,  c  43  (Bilia  o!  Sale  Act,  1882),  a  4— 
See  Bill  of  Salb  6:85,  Bill  of  Salb,  1 :  a  7,  Bill 
OP  Salb,  3,  4,  5, 11 :  a  8,  Bill  of  Salb,  9,  17 :  s  9, 
Bill  of  Salb,  1,  2,  4,  8,  17 :  a  17,  Bill  of  Salb,  13 

45  ft  46  Viot  0  50  (Munioipal  Oorporationa  Aot, 
1882),  8  9 — See  Slbotion  Law,  3 :  a  15,  Municipal 
OoBPOBATiON,  2 :  88  34,  58,  Elbotion  Law,  4  :  a  60, 
^aonoTx  Law,  1 :  a  87,  Elbotion  LaW|  4 :  aa  140, 
141,  143,  HuNtoiPAL  OoBPOBATiON,  2 :  8  145,  Bail- 
▼AT,  12 :  a  241,  Elbotion  Law,  2 

45  ft  46  Vict.  0  61  (Billa  of  Exchange  Aot,  1882),  a 
fiTHSee  Bill  of  Ezohanob 

46  ft  47  Vict  0  36  (City  of  London  Faioohial 
Charitiea  Aot,  1883),  aa  5^  10— See  Ohabiti,  1 

43  ft  46  Vict  0  75  (Mknled  Women'a  Property  Act, 
1B82},  a  1-^See  Banicbuptct,  22,  37 ;  Husbanb  anb 
^iFB,  4,  5,  16,  20  \  BoliorrOB,  2  l  a  2,  Hubbanb  aBb 
WiFB,  25 :  a  5,  HvaBANB  abb  Wi»b,  16,  20;  SbitIb- 
BiBT,  1:8  12,  Slanbbb,  1 :  aa  14,  15,  fitraBANB  anb 
Wita,  18 :  a  17,  Hvbban*  anb  Wn^,  17  :  a  19, 
Babxbui«tot,  37 ;  HvaBANB  ani»  Wifb,  18,  20,  25 ; 
Sbttlbmbnt,  1 

46  ft  47  Viot  o  52  (BankToptoy  Act,  1883),  a  4— 
See  BABBirPTOT»  1,  17—22,  25,  28 :  8  6,  Bankboptot, 
35,  26 :  8  8,  Banxbuptot,  33  :  sa  9,  10,  Attacbmbnt, 
8 ;  Babkbuftot,  34 :  a  18,  Bankbvptot,  5,  6 : 
■  21,  Banxbuptot,  35 :  a  23,  Banbbuptot,  7 : 
B  27,  Banxbuftot,  4  t  a  28,  Banxbuptct,  3,  6,  8 : 

•  32«  Banxbuptct,    9,    10 :    a  38,   Gompant,    13 : 

*  40,  AmoNiaTBATiON,  11  ;  Banxbuftot,  80:  a  42, 
Lanblobb  abb  Tbnant,  9:  a  43,  Banxbuftot,  28: 
>  45^  Banxbuptct,  11 :  a  46,  Banxbuftot,  11—13 


a  47,  Sbxhambnt,  20:  a  48,  Bab^buftot,  15;  Gom- 
pant, 13 :  a  55,  Banxxuptot,  38,  39 :  a  65,  Banx- 
buftot, 41 :  a  72,  Banxbuftot,  41 :  a  83,  Banxbuftot, 
41 :  88  91, 94,  Sbttudcbnt,  21 :  a  102,  Oountt  Goubt, 
12  :  a  103,  Banxbuftot,  32 ;  Jububiotion,  4a :  s  104, 
Banxbuftot,  3, 27  ;  Solicitob,  1 :  a  107,  Banxbuftot, 
27  :  a  121,  Banxbuftot,  3 :  a  125,  ABMnrianuTioN, 
11 ;  JuBiBBionoN,  4 ;  Lanblobb  anb  Tbnant,  9 :  a  149, 
Banxbuftot,  40:  a  150,  Banxbxtptct,  36:  a  1G3, 
Banxbuftot,  40 

46  ft  47  Viot.  0  57  (Patents,  Deaigna,  and  Trade- 
Harka  Act,  1883),  a  18— See  Patbnt,  2  :  a  19,  Patbnt, 
1,  2,  6  :  a  26,  Patbnt,  4,  5 :  a  29,  Patbnt,  3 :  8  31, 
Pbaoticb,  6:  a  32,  Patbnt,  9—11 :  a  51,  Patbnt,  2a : 
a  64,  Tbabb-Harx,  4a,  5,  6 :  a  67,  Tbabb-Mabk,  3, 
5 :  a  72,  Tbabb«Mabx,  5 

46  ft  47  Viot.  0  61  (Agricoltnral  Holdinga  Act,  1883), 
a  45-^See  Lanblobb  anb  TmrANT,  1 :  a  46,  Oountt 
Goubt,  1 

47  ft  48  Vict  0  41  (Bdlding  Sooletiea  Aot,  1884),  a 
2— See  BuiLBiNO  Sooibtt,  1,  la 

47  ft  48  Viot  0  68  (Matrimonial  Oaoaea  Act,  1884), 
a  5— See  Diyobob,  9 

48  ft  49  Viot  0  3  (Bapnaentotion  of  tho  People 
Aet,  1885),  8  3— See  Elbotion  Law,  3,  16 

48  ft  49  Viot.  0  15  (Beglatratiolk  Aol,  1885),  a  18-* 
See  Elbotion  Law,  9, 12 

48  ft  49  Vict  0  17  (Begiatration,  Itelandi  Aot,  1885), 
a  27— See  Elbctiqn  Law,  5 

48  ft  49  Vict  0  61  (Oaatoma  and  Inland  Bevenne 
Aot,  1885),  a  8 — ^See  Liobnbbb  Hox78B,  8 :  a  11,  In- 
COMB  Tax,  5a  ;  Pbofbbtt  Tax 

48  ft  49  Viot.  o  69  (Griminal  Law  Amendment  Aot, 
1885),  88  4,  9— See  Eyibbncb,  ll :  a  20,  Eyibbnob,  9 

48  ft  49  Victi  0  73  (Parohaae  ot  Land,  Ireland,  Aot, 
1885},  88  2,  3,  12 — See  Lanblobb  anb  Tbnant  (Ibb- 
lanb), 10 

49  ft  50  Vict  0  27  (Infanta  Gaardianahip  Act, 
1886),  a  2— See  Infant,  4—6  :  aa  3,  4,  Infant,  6  : 
a  5,  Infant,  3,  6  :  a  7,  DitoBOB,  7 

49  ft  50  Vict  0  62  (Married  Women'a  Maintenance 
Aot,  1886),  a  1 — See  HuaBANB  anb  Wifb,  4 ;  a  2, 
JuanoE  OF  thb  Peacb,  11 

50  ft.  51  Viot  0  15  (Oaatoma  and  Inland  BoTenue 
Act,  1887),  a  4 — See  Justicb  of  thb  Pbaob,  13 

50  ft  51  Viot  0  20  (Griminal  Law  and  Pcooediire, 
Ireland,  Aot,  1887),  aa  5,  7— See  Etibbnob,  1 

50  ft  51  Viot  0  30  (Settled  Land  Aot,  1887),  as  1 , 
2 — See  Sbttlbmbnt,  15 

60  ft  51  Vict  0  33  (Land  Law,  Ireland,  Aot,  1867), 
a  1 — See  Lanblobb  anb  Tbnant  (Ibblanb),  5 :  aa  2, 
15,  Lanblobb  anb  Tbnant  (Ibblanb),  12 :  a  30,  Lanb- 
LoctB  ABB  Tbnant  (Ibblanb),  11 

50  ft  51  Viot  0  71  (Ooxonera  Aot,  1887),  a  20— See 

GOBONBB,  1 

50  ft  51  Viot  0  73  (Gopybold  Act,  1887),  a  45-^ee 

GOFTHOLB 

51  ft  52  Vict.  0  2  (National  Debt  Gonteraion  Aot^ 
1888),  88  8,  26,  27— See  TauaTBE,  18 

STOGKBBOKER.- See  Pbinoipal  anb  Agbnt,  2^ 

STOP  OBDEB.— See  Mobtoaob,  4. 

STOPPAGE  IN  TRANSITU  ;— 

Ddiveru^End  of  transit. — Oettain  goods  htMni 
been  purobaaed  in  England,  the  pnichaaer  aent  a 
conaignment  note  to  tbe  yendora  "to  oonaign 
the  ten  bogaheada  hollow  ware  to  ThB  P.,  to 
Melbourne,  loading  in  tbe  Eaat  India  Bocka  here.*' 
The    goods    were    accordingly    delifered    bj    the 
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vendors  to  oanien  for  ehipment  on  board  The  D. 
The  vendors  baflng  beard  of  the  inioltency  of  the 
parcbaeersy  telegraphed  to  the  oarrien  to  atop  the 
goodsi  but  this  telegram  arrived  too  late  to  prevent 
the  goods  being  shipped  on  board  The  2>.»  which  tben 
sailed  for  Melbonme.  The  vendors  before  the  arrival 
of  the  ship  at  Melbonme,  gave  the  shipowners  notice 
that  they  claimed  the  goods. 

Held,  that  the  transit  was  not  at  an  end  nntll  the 
arrival  of  the  goods  at  MelboamOi  and  that  the  notice 
to  stop  was  good. 

Judgment  of  the  Queen's  Bench  Division  (86 
W.  B.  185.  19  a  B.  D.  558),  afarmed.— >&e<Ae»  v. 
OUrh,  aA.  611— 2C  Q.  B.  D.  615 ;  57  L.  J.  Q.  B. 
802. 

STRAITS  SETTLEMENTS,  LAW  of  :— 

PeiUion  of  rtght-^Tort — Secuhore^Bight  of  acceee* 
By  the  law  of  the  Straits  Settlements  the  Grown  can  be 
sued  In  tort. 

The  owner  of  land  abutting  on  the  seashore  has  the 
same  right  of  access  to  the  foreshore  as  a  riparian 
owner  on  the  banks  of  a  navigable  river. — Attorney' 
Oeneral  of  Straits  SeUUmente  v.  Wemyis,  p.o. — 18 
App.  192 ;  57  L.  J.  P.  G.  62 ;  58  L.  T.  358. 

SUCOB88ION  DUTY:— 

8ucee§9or^Purchaier^-Tena$iey  for  life^Fund  in 
court.— T«  by  his  will  devised  land  at  F.,  held  under 
leases  for  lives,  of  which  B.'s  was  the  last,  upon 
trust  for  B.  for  bis  life,  with  remainders  over.  B. 
purchased  from  B.  bis  life  interest  in  the  lands,  and 
then  purchased  the  reversion  in  fee  of  the  lands. 
Part  of  the  land  was  taken  under  statutory  powers 
for  public  purposes,  and  a  sum  was  paid  into 
court  as  purchase  and  compensation  money.  B. 
applied  for  payment  out  to  him  of  the  fund  In  court, 
but  It  was  held  that  B.,  having  bought  from  the 
tenant  for  life,  was  only  entitled  to  the  Income  of  the 
fund  in  court  during  B.'s  life,  and  was  a  trustee  of 
the  corpus  for  the  persona  entitled  under  the  testa- 
tor's will,  subject  to  a  lien  for  the  price  paid  for  the 
reversion.  B.  died,  and  S.  became  entitled,  under  the 
will,  to  the  fund  in  court. 

Held,  that,  although  B.  would  not  hare  been  liable 
to  pay  succession  duty,  S.  was  liable  to  pay  succession 
duty  on  B.'s  death,  as  the  equity  of  S.  to  be  sub- 
stituted  for  B.  was  by  virtue  of  the  testator's  will, 
and  that  the  effect  was  the  same  as  if  there  had  been 
a  trust  In  the  will  for  the  purchase  out  of  his  estate  of 
the  reversion  in  fee  of  the  land.— 2>e  JSechberg  v. 
^ettont  OH.D.  CHI.,  J.  682—38  Gh.  D.  132  ;  59  L.  T. 
56. 

SUMMABY  JtrBISDIGTION  ACTS.— See  Justicb  op 
THB  Pbacb,  14 — 16. 

TENANCY  for  LIFE.  —  See  Admiwistration ,  16 ; 
Limitations,  Statutb  op,  1 :  Sbttlbmbnt,  18 — 18 ; 
SucGBsszoM  Duty  ;  Tbvstbb,  27;  Will,  10,  26,  49,  50. 

TENANCY  in  COMMON. -^  See  LnciTATiozrs,  Statutb 
or,  2. 

TENDEB.— See  Costs,  50 ;  Pbaotiob,  36. 

THIBD  PABTY.— See  Gosn,  11,  49 ;  Pbactioi,  19,  20. 

TITHES.— See  InoombTax,  4. 

TOWING.— See  Costs,  35  ;  Shipping,  19,  38. 

TOWNS  IMPEOVEMENT  GLAUSES  ACT.— See  Local 

GtoVBBNXBNT,  6. 

TOWNS  POLICE  CLAUSES  ACT.— See  Highway,  2a, 

JUBTIOB  OF  THB  FBAOB,  7. 


TBADE.MABE:— 

1.  Infringement  — -  Infunetion.  —  F.  loi^  to 
restrain  0.  and  T.  from  using  the  nsne'i 
Concerts,"  or  from  representing  themselTes  as  am 
of  the  undertaking  known  by  that  bsw,  t 
from  representing  that  they  were  csnTiag  a 
the  "B.  Gonoerta  ^  in  succession  to  F.'s  mim;  oi 
to  restrain  Y.  from  acting  as  agent  for  C.  I. 
alleged  that  he  engaged  B.  to  conduct  ooneerti,  nd 
had  originated  the  " B«  Coneerta" ;  and  that  no  eos- 
oert  bad  ever  been  given  under  that  nameezeeptbj 
him.  G.  bad  announced  a  aeiles  of  <'B.OoBcab,' 
and  v.,  notwithstanding  a  written  agreeoient  to  Mtu 
F.'e  agent,  had  held  himself  out  as  the  sgnt  of  C 
B.  had  declined  to  act  any  longer  as  F.'s  coodoBto 

Held,  that  F.  was  entitled  to  an  ioJmuttoB.- 
Franks  v.  Chappdl^  ch.d.  ckl,  ).-^57  L.  T.  Ul. 

2.  Infringement^MierepresentaUon  hy  ptMifr- 
The  plaintiffs,  who  were  manufacturers  of  and  dulan 
In  cigars  in  England,  Imported  cigars  nsdo  d 
Havannah  tobacco  and  manufaetnred  in  Qema^ 
The  plaintiff  sold  the  dgara  in  England  in  boxei  ilk 
a  label  containing  their  trade-nuJdi,  the  voidi  "U 
Pureaa,"  and  a  pictorial  representation  of  sa  Ma 
woman  and  two  boys  holding  ahields  and  a  haAg^oni 
On  oneshleldweredeplctedthearmsof  SpaiBjSBdoatlM 
other  those  of  Havannah.  In  the  trade-made  m  loi- 
tered the  shields  were  blank.  A  smaller  label  oostM 
the  Uthographed  signature  of  *•  B.  B.*'  On  esck  bn 
were  branded  the  words  *'  La  Pnresa  **  and  <'  HibiBii'' 
«'La  Pureaa"  waa  an  old  disused  brand  of  Htiwk 
dgars,  and  there  was  no  known  person  of  tlie  oMeoi 
**  B.  B."    The  defendants  used  similar  msifciL 

Held,  that  the  plaintiffs,  having  faMy  repnMStid 
their  cigars  as  manufactured  In  Havannah,  ootid  lol 
maintain  an  action  for  infringement  of  thoirtndi* 
mark. — Newman  v.  /H'fUo,  aA. — 57  L.  T.  31. 

3.  BedifieaUon  of  register^Deceptive  «flr*-ft' 
<en(s.  Designs,  and  Trade^marks  Ad,lB9^V^*^ 
Viet.  c.  67), ».  67.— Y.  &  Go.  registered  a  tisdo-ai4 
for  fermented  liquors,  consisting  of  three  trionflai 
two  placed  on  a  third,  the  space  In  the  oeotn  Wig 
blank.  B.  subsequently,  registered  another  isMAkt 
bottled  beer,  consisting  of  three  triangles  intdieflaf 
the  space  in  the  centre  containing  a  stag's  bisd. 

Held|  that  the  mark  subsequently  ngiitsnd  fu 
calculated  to  deceive,  and  that  so  much  of  itMJP^^ 
sisted  of  the  triangular  arrangement  must  be  sipngn 
from  the  register.— 2n  re  i9e^s  Trade-maritCSA 
OHL,  J.— 57  L.  T.  247. 

4.  Bedifioation  of  register^  Words  —  CemitsrfjJ 
with  other  words^Trade-Marks  Ad,  1875  (S8iV 
Vid.  e.  91),  s.  10.— In  1877  P.  ft  Go.  were  regiitott*" 
proprietors  of  a  trade-mark  for  medicine,  vhick  cos- 
sisted  of  the  words  *'  Pain  Kmer,"  and  in  n^J^ 
which  they  claimed  user  for  for^  years  before  ng»* 
tration.  L.  appUed  for  removal  of  *b«  m^?!! 
the  register,  on  the  ground  that  the  words  hadM« 
frequently  used  In  oombinatioB  with  otberiotda 

Held,  that  the  words  were  not  a  proper  Mff  "^ 
reglstiation  under  section  10  of  the  Trads-Xiito^ 
1875.— 7n  re  Harhord,  oju— 58  L.  T.  695. 

4a.  Segistraiion^Faney  loor*— in/f**^*"*? 
Pofenfs,  Designs,  and  Trade-Marks  Ad,lW,*'^ 
—In  1883  the  plaintiff  intented  s  (pas  (^ 
•'Beversi,"  which  he  registered  as  a  *«^»"j; 
1887.  In  1886  the  defendant  advertised  a  P^f^ 
"  Annex,"  which  the  plaintiff  aUeged  to  be  sa  W»- 
tion  of  bis  own  invention.  In  1888  the  aj^JJJ 
added  the  words  **a  game  of  refoses."  !*•*»■ 
"  Beversi "  is  the  name  of  an  old  Fwoch  pas  ■• 
cards. 
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Held»  that  "Be?erti"  wai  not  a  faiM^  word,  and 
onght  not  to  have  been  registered  aa  a  trade^mark, 
and  that  the  defendant  had  not  been  guilty  of  an  in- 
friogement— TTaierman  v.  Affre$,  ua.— 59  L.  T.  17. 

5.  Begiiiraiion-'Faney  ttwrd^Old  tnorA;— Polenff, 
Dtiigtu,  and  Trade-Marka  Adf  1888,  «•  64,  «ii&- 
uetiimi  1  (o),  3 ;  as.  67, 72.— H.  &  Oo.  registered  under 
tbe  Trade-Afarkv  Aot,  1875,  two  trade-marka  in 
xeepeet  of  coffee  as  marks  wbieh  had  been  need  by 
them  before  tbe  passing  of  that  Aot,  and  thereby  ob- 
tained proteotion  in  respect  of  a)l  goods  in  that  olasa 
till  the  passing  of  the  Patents,  Designs*  and  Trade- 
Harka  Act,  1883,  sinoe  which  the  protection  applied 
to  coffee  only.  The  marks  had  neter  been  used  lor 
anything  but  ooflee. 

Held,  that  the  former  registration  gave  no  right  to 
ha?e  tho  marks  regiatered  ander  the  Patenta,  Designa, 
and  Trade-Marka  Aot,  1883,  aaold  marka  for  gooda 
other  than  coffee,  although  in  tlie  aame  olaaa ;  and 
that,  with  reapeot  to  such  gooda,  they  must  be  treated 
aa  new  marks,  and  most  oomply  with  the  provisions 
of  the  later  Act. 

The  trade-marks  conaiated  of— flrat,  an  oblong  label 
divided  into  three  equal  and  parallel  stripes,  coloured 
red,  white,  and  blue  reapeotitely  (the  coloura  being 
shown,  for  the  pnrpoaea  of  the  formes  regiatmtion, 
by  shading  with  dark  liaea),  bot  with  no  dividing 
linea  batwawn  tho  atripea ;  and,  aecondly,  the  worda 
*'red,  white,  and  blue  "  printed  aoroaa  the  label. 

Held,  that  the  only  diatinction  in  the  device  waa 
the  uae  of  the  colour ;  that  the  Act  treated  colour  aa 
an  aoddent,  ao  that  the  device  muat  be  aomething  dia- 
tinctive  independently  of  colour;  that  the  worda 
*'rad,  viddte,  and  blue  *'  were  not  "  fan<7  worda  not  in 
common  nae**;  and  that  regiatratlon  muat  be 
lefnaed. — In  re  Hantatif^  Trade-Mark^  oh.d.  xat,  #. 
184—37  Ob.  D.  112 ;  67  I.  J.  Oh.  173  ;  67  L.  T. 
869. 

6.  BegiitraUon  —  Fancy  word  —  **  Sanitas  **  — 
Patenkf  DetignB^  and  Trade-Mark$  Ad,  1883,  a. 
64.— The  word  "Sanitaa"  ia  not  a  fancy  word,  and 
cannot  be  registered  as  a  trade-mark  for  toilet  aoap 
and  dialnfeoting  fluid.— /n  re  Sanitae  Co.,  ch.d. 
KAY,  J.— 58  L.  T.  166. 

See  alio  Ihtttnction,  10;  PaAcnos,  51. 

tRABE  KAME.— See  Injunction,   11—13;  Paaotzob, 
48. 

TBAI>B  UNION  :— 

riegalitySeeiraint  of  trade^Trade  Union  Ad^ 
1870  (34  A  35  Vid.  e.  31),  a.  23.— One  of  the  mlea  of 
a  society  established  for  the  protection  of  a  partioular 
trade  provided  that  no  member  of  the  society  should 
employ  any  traveller,  carman,  or  outdoor  tmphyi  who 
has  left  the  service  of  another  member,  without  the 
consent  in  wiitiog  of  his  late  employer,  until  after 
the  expiration  of  two  years  from  hia  leaving  auoh 
service. 

Held,  that  the  rule  imposed  an  unreaaonable 
veatraint  on  trade,  and  waa^  therefore,  bad. 

Semhle,  a  rule  properly  framed,  preventing  one 
member  from  injuring  another  by  improperly 
acquiring  information  from  a  servant,  would  have 
been  valid. 

I>eciaion  of  Ohitty,  J.,  afllrmed.— IftfMraZ  Water 
BoiUe  Trade  Ptotedion  Soddy  v.  Booths  o.a.  274—36 
Qb.  D.  465 ;  57  L.  T.  573. 

See  alao  Poon  Law,  4. 

TfiAHWAY.— Bee  FALssIicrBisoMMENT,  3 ;  Highway,  6. 

7BESPASS.— See  Jvmtm  or  tbi  Psaob,  8. 


TBINIDAI),  LAW  of  :— 

BiU  of  eaJe — BegiBtraUon-^Orowing  cropt.'^Bj 
the  law  of  Trinidad  an  unregiatered  bill  of  sale  of 
cropa  actually  growing  is  void. — Tennant  t.  Bound* 
eon,  p.  0.-13  App.  489 ;  58  L.  T.  646. 

TBUSTEE  :— 

1.  Appointment '^  Oonirad  ly  lunaiie — Leaee'^ 
Veeting  order-^Oovenant  for  quid  enjoyment. --The 
plaintiff  entered  into  an  agreement  with  the  defendant 
under  which  the  defendant  was  to  grant  loasea  to  the 
plaintiff  in  the  form  of  a  draft  leaae,  which  contained 
an  ezpreaa  covenant  for  quiet  enjoyment.  Before  the 
leaaea  were  granted  the  defendant  became  of  unsound 
mind. 

Held,  that  an  order  might  be  made  veeting  the 
legal  term  in  the  plaintiff  purauant  to  the  contract, 
but  that  tbe  order  would  not  give  him  the  benefit  of 
the  covenant  for  quiet  enjoyment.  —  Oowper  v. 
BarmeTf  oh.d.  ari.,  7.-58  L.  J.  Oh.  460 ;  57  L.  T. 
7J4. 

2.  Appointment^New  irudee^Conveyaneing  Ad, 

1881  (44  &  45  Vid.  e.  41),  a.  31— 5aftM  Land  Ad, 

1882  (45  A  46  Vid.  e.  38),  a.  38.— One  of  three 
truateea  appointed  by  the  court  under  aeotion  38  of 
the  Settled  Land  Aot,  1882,  having  gone  to  reaide 
abroad^  the  court,  under  the  aame  aeotion,  appointed  a 
new  truatee  in  hia  place,  for  the  purpoaea  of  the  Act. 
— /n  re  Kane,  ica.  (Ir.)- 21  L.  B.  Jr.  112. 

3.  Appointment-^Newtnietee^Deathofeoletrudee 
^VeeHng  order-'Truetee  Ad,  1850  (13  A  14  Vid.  e. 
60),  9$,  32,  S^^Conveyandng  Ad,  1881,  a.  30.— The 
aole  truatee  of  freehold  land,  appointed  by  will,  died 
in  the  lifetime  of  the  teatator.  The  teatator'a  heireea- 
at-law  died  inteatate  after  the  Oonveyanoing  Act,  1881, 
had  come  into  operation,  and  there  was  no  legal  per* 
aonal  repreaentative  of  her  eatate.  A  petition,  which 
waa  served  on  the  testator's  heir,  was  presented  for 
the  appointment  of  new  trustees  and  a  vesting  order. 

Held,  that  the  conrt  had  Juriadlotion  to  appoint  new 
truateea  and  to  make  an  order  veatiog  the  trust  prop- 
erty in  th3  new  truateea  for  auch  estate  aa  waa  vested 
in  the  heireaa-at-law  at  the  time  of  her  death.— /n  re 
WiUiam^e  Trude,  oh.d.  nob.,  j.  100—56  L.  J.  Oh. 
1088 ;  56  L.  T.  884. 

4.  Appf^imiment-^Bew  fnafea— Ziinaey— (7onaan< 
'^Verifieaitian'^Affldavit^Ord.  38,  r.  19a.— On  a 
petition  in  the  Ohancery  Division  as  well  as  in  Luna^ 
the  signature  of  a  proposed  truatee  to  hia  oonaent  to 
aot  may  be  verified  aa  provided  by  ord.  38,  r.  19a, 
and  the  old  practice  requiring  an  affidavit  need  not  be 
followed.-— /n  re  Bume,  lun.  84—35  Ob.  D.  457  ;  56 
L.  J.  Oh.  1020;  56  L.  T.  351. 

5.  Appointment -^  New  trudee'^  Private  Ad  — 
Approhation  of  courts  Conveyancing  Ad,  1881,  a.  31. 
— A  private  Act,  in  1869,  enacted  that  aeotion  27  of 
Lord  Orahworth'a  Aot  ahould  be  deemed  to  apply  to 
the  truateeahip  of  the  M.  eatatea,  **  provided  that 
every  new  truatee  of  the  aaid  eetatea  ahall  be 
appomted  with  the  approbation  of  tbe  Oourt  of 
Ohancery."  In  1886  a  deed  waa  executed  hj  the 
truateea  appointing  new  truateea  under  the  power 
veated  in  them  hj  atatute,  and  contained  the  uaual 
declaration  veating  tbe  eatatea  in  tbe  new  truateea ; 
but  tbe  appointment  waa  not  made  with  tbe  approba- 
tion of  the  court. 

Held,  that  the  deed  muat  be  conatmed  aa  if  the 
apecial  proviaion  contained  in  the  private  Aot  had 
formed  part  of  Lord  Oranworth'a  Act :  that,  aa  Lord 
Oranworth'a  Act  had  been  repealedi  this  oourt  could 
not  add  tbe  apecial  proviaion  to  the  general  power  of 
appointment  given  by  the  Conveyancing  Act, -1881; 
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and  that  the  new  troBteee  were  properly  appointed.— 
In  re  LloycTa  Truiti,  ch.d.  nor.,  j.— 57  L.  J.  Oh.  246. 

^.  Appifiniment  ^  New  truUee^VuHng  orders 
^^iedUHen -^  TruOee  Act.  1860,  8.  10— Tmafce 
Exiemion  Ad,  185S  (16  S  16  Viei.  c.  65),  «.  8.— One 
of  two  tmatees  waa  sentenced  to  penal  aerritade  for 
felony,  and  the  Lancaster  Palatine  Gonrt  appointed  a 
new  trustee  Jointly  with  the  other  trustee,  and  made 
an  order  Testing  in  them  the  land  within  the  Jurisdic- 
tion oi  that  court,  A  petition  was  then  presented  to 
the  Chancery  Difislon  for  an  ordsr  ▼eating  the  rest 
of  the  trust  property  in  the  same  trustees. 

Held,  that  no  Testing  order  could  be  made  under 
section  8  of  tlie  Trustee  Extension  Act,  1852,  but 
that  the  court  had  jurisdiction  to  make  a  Testing 
order  under  section  10  of  the  Trustee  A«t,  1850.— 
In  re  Hulme'i  Truiie,  ob.d.  ohi.,  j.— 57  L.  T.  13. 

7.  AppoirUmeni -^  New  irudee^WiUSmeficial 
tnteresf.— On  a  petition  to  appoint  a  new  trustee 
undet  a  win  In  the  place  of  a  deceased  trustee,  the 
court  directed  the  appointment  of  one  of  seTeral 
persons  beneficially  intexeeted  in  the  testator's  estate, 
the  testator  having  appointed  beneficiaries  as  trustees, 
and  baring  empowered  ttie  benefieiAries,  on  the  death 
or  retirement  ol  the  trustees,  to  appoint  one  or  more 
persons  to  supply  the  Tacancy.— TempM*  T4  Lord 
OameyB,  oh.d.  chi.,  j.— 58  U  T.  221. 

8.  Appoiiameni^Bimuner€aion^TrtuUeB  reeident 
ott«  of  the  JuriedHcHon^TrusUe  Act,  1860,  m.  82,  34 
^TruOce  Mxtendon  Ad^  1862,  i.  9.— Under  a  settle- 

.  mart  of  real  estate  aitnate  within  the  Jarisdiotiim,  the 
trasteee  had  a  power  of  sale  with  the  oonaent  of  the 
tenant  for  life,  the  proceeds  to  be  inTestod  in  the 
purchase  of  land.  A  power  of  appcdsting  new 
trasteee  was  Tested  in  the  anrririag  or  eonttiiuittg 
trustees  or  the  hein  or  aesigns  of  the  last  sorriring  or 
continuing  trustee^  The  last  sarriring  trustee  died  in 
1874  without  making  any  derise  of  tnist  estates. 
His  heir  had  not  been  heard  of  for  ten  years.  All  the 
eutui  que  trueU  were,  and  had  for  many  years  been, 
resident  out  of  the  Juriadiotion,  and  knew  no  one 
within  the  Jurisdiction  bat  A.  who  would  consent  to 
become  trustee.  A.  had  for  many  years  managed  the 
estate  and  reedTcd  the  rents  aa  agent  at  a  ccnnals- 
sion  of  fiTe  per  cent,  on  the  annual  rental,  and 
declined  to  be  appointed  trustee  except  at  the  same 
xate  of  femitiieratkm.  TW6  of  tbd  ptopoMi  new 
tmeleee^  fi.  ttid  C,  w«te  reM^i  out  of  the  ioris- 
di«tioii. 

On  tfae  ttpplioatiofn  of  all  Cbe  ceekti  que  irueie, 
iMne  of  whom  were  infants,  and  4t  A.,  B.,  and  €., 
the  court  appointed  A.,  B.,  atid  0.  to  ba  tfustees,  A. 
to  jaanagd  the  estate  at  a  temmission  of  fire  per  cent, 
on  the  annual  rental,  4nA  B.  and  0.  ittdertAkiflgi  in 
the  CTcnt  of  A.'8  death,  not  to  appoint  a  new  trustee 
resident  out  of  the  Jurisdiction  wlthotit  Ht^lyiAg  to 
the  comrt.— Jfi  re  i'reeman'$  iPrusU^  ok.d.  stl,  j.  71— 
37  Oh.  D.  148  ;  67  L.  J.  Oh.  160;  67  L.  T.  798. 

9.  Apw4ntment -^  SeparaU  fhteU  ^  AddUional 
truOee^Ttuetee  J<rf,  1860.  s.  82— aantwMtncina  Ad, 
1882  (46  <ft  46  Vid.  c  89),  s.  6.— The  Me  trustee 
under  a  will  waa  desirons  of  being  disciiarged  from 
the  trusts  of  a  particular  fund.  He  decline 'to 
uppoinl  new  trustees,  but  expreawd  all  inteifition  of 
paying  the  fund  into  ooHrt. 

The  court  declined  to  appoint  additiMMd  trdkte^s  in 
respect  of  the  separate  fund.— Jn  re  NeehWfe  TrueU, 
CA.  (Ir.)-^19  L.  B.  Ir.  509. 


10«  ApneinhMni  —  BeparaU  irudi  —  PeUHon-^ 
Trudee  Ad^  1850,  s.  ZS^Ckm^e^undng  Ad^  1882«  s. 
5.^Tha  flomit  bat  power,  nader  tba  Tniatee  Act.  1860, 
toal^ow  trasteeitoMtlrelion  a  part  of  tha  tniats, 
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and  to  appoint  new  trustees  of  that  part  vhsBtietK 
is  expedient  so  to  do,  this  power  being  hidependeit 
of  that  conferred  by  section  5  of  the  Oonnmii 
Act,  1882. 

Savile  t.  OoupcTf  35  W.  B.  829,  36  Oh.  B.  580,  & 
tingnished. 

Petitions  under  the  Trustee  Acts  should  oostaiia 
the  last  paragraph  a  statement  indioatlag  tha  pa- 
ticular  sections  of  the  Acts  under  which  it  ia  pnpoiei 
that  the  order  prayed  for  should  be  mada.— /an 
Mosa'i  TrueUf  CH.n.  kit,  j.  316—37  Oh.  D.  fiU;  S7 
U  J.  Oh.  423;  68  Ii.  T.  468. 

11.  AppoMment-^peddl  ek^mdanee-^lrdad' 
Truetee  reeident  in  England.-^Whete  estaiea  in  Eng- 
land and  Ireland  Were  dcTiiied  on  similar  limiiatiw, 
the  Ohancery  Difiaion  in  Ireland  appdntad  a 
trustees  of  the  Irish  estates  tiro  penoos  tlio  bd 
been  appointed  by  the  Ohancery  Diriaion  id  ISa^ 
trustees  of  the  Englieh  estate.— Zn  ft  JfoMy,  xx 
(Ir.)-19  L.  B.  Ir.  841. 

12.  ^reocA  ef  ffnii— 26|rMMSdsiice— /adnm%.- 
A  trustee  who  distributes  a  trust  fuad  sntaf 
strangera  at  the  request  (tf  a  bencAoiafy,  ffoa  flue 
he  takes  a  ooT^nint  of  indemnity,  tfaaMt  mow 
under  the  eofenant  for  tbe  leas  bf  a  bsttfMal  ii- 
terest  under  tiie  fund  to  which  he  hal  afaita  taooat 
eatiUed« 

A.  waa  sale  trustee  of  a  fsnd  held  in  trwt  foB. 
for  life,  then  for  B.'s  wife  f or  Uf 4»  and  If  aha  pn- 
deoeased  K  in  ttust  for  auok  person  as  sheaMllif 
will  appoint,  and  in  default  of  iq^intmaatfoikx 
next  of  Ud.  A.,  at  the  reqneet  of  B.  sa<libi9e. 
raised  £6,000  out  of  the  fund,  and  paid  ll|OQO  to 
each  of  B.'s  adult  daughter,  and  £1,000  to  D.  is 
trust  for  his  infant  daughter,  B.  eoTenaatiiig  litk  L 
to  indenmifr  him  hgaiiist  all  eonssqntaoes  of  Ai 
distribution,  a  surriTed  hii  wife,  wbOdisitiMik 
and  whose  next  of  kin  were  A.  and  B.  A'a  enMlK 
sued  B.'8  executor  to  oompel  him  to  leplMa  tt« 
£6,000. 

Held,  that  fi.'seotettaht  wes  to  indaoiliiiy  A.  «i|f 
against  demands  on  him  for  breach  of  tmst^  id  ^ 
the  action  must  be  dismissed. 

Judgment  of  Kay,  J.,  fetefted.— Jffsmli  t.  BeHlU, 
aA.— 37  Oh.  D.  329;  68  L.  T.  700.    • 

13.  Breach  oftrud^BcOe  of  prvpet^  Ik^nkm 
hy  nominee-^Burden  o/proo/.-^R.  derised  Wi  W 
efty,  including  8.  Fanii,  to  A.,  B.,  and  C,  itponM^ 
to  sell  and  diride  the  proceeds  amoogat  nMh 
persona^  A.  being  one.  By  deed  dated  tha  S4t|a 
March,  1854,  A.,  B.,  and  0.p  as  truttees,  caMp^} 
H'arm  to  W.  fof  £1,814  ITs.  2d.  In  Juas,  ISSi  «• 
recohTejred  ^e  farm  to  B.  f6T  £1,831  9a.  7i  « 
Juljr,  1870,  B.  purchased  with  his  oWn  monc^tt**' 
property  for  £787  lis.,  and  in  1874  he  sold  8.ff> 
and  X.  to  M.  for  £9,687  10s. 

Held,  that  the  purchase  by  W.  as  noinhicaci>' 
Titiated  the  repurchase  by  B.,  and  that  hit  «!"' 
sentatifes  must  account  for  the  profits  made  by  v 
different  dealings  with  the  trust  properly. 

Held,  also,  that  the  burden  of  prtfof  Uea  (A  <>• 
plaintiil  in  a  case  of  reputchaHe  by  a  trostfld  f^^ 
the  facts  afe  known  to  both  parties.— A>a<MiNift  r- 
^khman,  ch.d.  xbx.,  j.  808—69  L.  T.  53. 


14.  Breach  of  trud^8olicitor--OoeU^(^»^ 
Uve  (rtial.— In  order  to  preclude  a  aolidtor  fnaa  aaeep^ 
ing  front  a  trustee  payment,  out  of  the  tmt  aiM^ 
costs  incurred  in  the  administration  of  the  femit  a^ 
it  must  be  condusiTely  shown  that  the  BoUcitor»  attte 
time  of  recelring  snoh  payment,  had  kno«M8t«B*| 
the  trustee  had  been  guilty  of  snoh  a  bwsehof  gg 
es  td  ificapadtate  falin  froifi feaortin^to  ttkwm^^ 
for  the  payment  of  suoh  oostsi 
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▼.  JBmm$,  3S  W.  B.  186,  34  Ob.  D.  470, 
diatiagaidied.— BrwHUlT.BIiM^al^  obji.  tn.,  j.  779 
--57  L.  J.  Ob.  730. 

15.  Chapt^PrM^UriiM  Ckmteh  of  England-^ 
2>i$ienSen^  ChapeU  Ad,  1844  (7  <ft  8  Fie<.  c 
45),  «.  S.  — A  «luipel  WM  ookv^jad  in  1766  to 
tnutoM  upon  tnut  to  penaU  tiie  praniMs  to  be 
QMd  M  «'a  mwiHpg.hone  lor  FMlertHit  DiaNaten 
ol  ibe  Fm^jtodaa  oi  Indiyodont  dcBomiocOioii 
to  woab^  in."  A  MiiM  of  miniiten  bad  been 
appointed  and  offloiated  in  tbo  obapel  rinoo  tbat 
date,  MflM  of  tben  bdng  Fketbjteriaaa,  olben 
Independents;  biit  eboe  tboTear  1800  Independeat 
miniatere  alone  bad  been  paeton  of  tbe  eongngatioo, 
the  defendant  A.,  who  was  appointed  in  1864,  being 
an  Independent.  In  1879  and  1880,  at  meetinga  of 
the  ehapel  oongfegatfon,  a  mi^otit/  of  tbe  membeia 
decided  to  ^>ply  for  tbe  admiaaion  of  tbe  eongiega« 
Hon  to  feQowabip  with  tbe  F^reat^terian  Oboiob  of 
Bttgland,  a  body  temed  in  1876  by  tbe  union  of  ear* 
tain  leUglona  bodlea  in  England  boldfaig  IVeabyterian 
teneti,  and  tbe  oongngation  waa  eventually  ao 
admitted.  By  tfie  oonatTtatloa  of  tfaia  body,  aay  oon- 
gngation admitted  to  ita  fellowabip  loat  tbe  power  of 
abaohtto  control  orer  ita  own  afbin  in  certain  partien- 
laiBL  Tbe  plidntiif  waa  a  member  of  tiie  congregation 
St  tbe  time  of  tbe  appUeation  to  tbe  Eogiiah  Pnaby* 
terian  Obnrdi,  and  ol^eoted  to  jofaiing  that  Obntob, 
and  bfOQgbt  tiiia  action,  dafanhig  that,  tbe  obapel 
having  been  need  for  more  tban  twenty-fif e  yeara  for 
worahip  in  aeeordaace  with  Independent  prindplea 
and  nange,  it  ooold  not  now  be  naed  for  woiabip  in 
aooQidanoe  with  tbe  naagea  of  tbe  Preabytarian 
Cbtticb. 

Held,  that  the  Diaaenteia'  Obapela  Act,  1844,  waa 
jftvaflaUe  only  aa  4  defenoe  agafaiat  attempted  altera- 
tion after  a  period  of  twenty-flte  yean,  and  not  aa  a 
meana  to  compel  tbe  conttnoanoe  of  aay  partteolar 
leligiona  naaget. 

Held,  alao,  that  the  dbtiatitaUoQ  of  the  Preaby- 
tarian Gbnxob  of  England  waa  aneh  tbat  ft  wonid  bo 
contrary  to  tbe  traata  of  the  deed  of  tbe  chapel  for  it 
to  be  trantferted  to  that  Cfbnrob,  the  deed  oontem- 
ptalhig  the  control  of  the  chapel  aflbdra  hj  no  otiier 
body  tban  the  congregation  meetfaig  there,  and  that 
the  plahitUPa  ehdm  oanit  anoeaed^Attbr n^-OeneraZ 
▼.  Anderwnf  ob.d.  tuou,  u  714^57  L.  J.  Gh«  648 ;  58 
Ju  X  7S6. 

16»  OwOHhMim-  IndmtMy^-^JLf  B.,  and  a^  who 
were  traateaa,  inveated  money  on  hianiBdent  aoonrity. 
In  a  writ  by  the  oeefuie  que  tnui  it  waa  deolared  that 
A.,  B«  and  her  hnabaod^  atid  the  eatatto  of  C.^  wbd  waa 
debd,  were  l&ble  to  make  good  the  leaa.  the 
auoont  waa  aftamaida  paid  into  court  by  the  tmetoea 
of  a  eetOement  whioh  comprised  part  of  0/a  eatate. 
Tbe  tniateea  eoed  A.  for  one«tbifd  comribatlon^  bat 
did  not  realiae  anything.  They  then  eued  B.  and  her 
huaband  for  halt  contribation. 

Held,  that  tbe  tmateea  ware  anttHad  to  fMovar 
from  A.  and  her  bnaband.— i^doofi  t.  CampAonaen, 
0H.]>.  wsu^  J.— 58  Ii«  T.  851. 

17.  tndmniiy^foioer  of  appoinimefd^Defauit^ 
SuuUing  «ni4f .— A.  and  B.  agreed  that  the  income  of 
mosey  hiveated  hi  their  joint  namea  in  aharea  in  a 
oompany,  bat  In  fact  anpplied  by  A.,  ahoold  go  to  A. 
for  bet  lifd,  and  aftetwarde  to  B.  for  hia  Ufe,  and  the 
prindpal  then  to  anoh  chafitiea  aa  A.  ahonld  by  will 
araoint. 

Held,  on  failare  of  atMh  oppdntment,  after  the 
determination  of  the  life  eatotea,  that  theM  waa  a 
f eanlting  tkuat  of  the  piiiidpil  in  furoo^  of  A.  B. 
hating  anrvived  A.,  and  the  company  having 
gone  mto  Uqiddatioftt  B/$  ezeoatot,  bdog  Uatte  in 


the  wiodfaig  np^  aned  A.*a  eseentoca  tor  an  indemni^ 
before  any  call  had  been  aaade  on  hiaL 

Held,  tbat  tiie  plafaitiff  waa  entMed  to  ttM  in- 
demnity.—•fleUa  V.  Waofd,  oB.n.  xsx.,  i.  73—36 
Ob.  D.  356 :  56  L.  J.  Ob.  849  ;  57  L.  T.  385. 

18.  Jaaaafaiawf— CfoaaoiK-ygffomtf  DM  Cbavar- 
9um  Ad,  1888  (51  S  53  Fid.  c.  3),  ai.  8,  36»  37.— 
The  traateaa  of  a  fond  were  by  a  will  directed  to 
inveat  the  fond  in  £3  per  Oant.  Obnaola,  but  without 
power  to  vary  or  change  the  invaatment  when  made, 
and  ont  of  the  inocMne  of  the  Oonada  to  pay  certain 
annnitiaab  nd  after  the  deatba  of  the  annnitanto  the 
trnat  fanda  wen  directed  to  go  over.  The  fund  waa 
dnly  inveatad.  The  annnitiea  wen  not  charged  on 
the  oorpaai 

Held,  that  aectiona  8  and  86  of  tbe  National  Debt 
Oonveraion  Act,  1888,  anthoiiaed  trnateee  to  exchange 
d3  per  Oant  Oonada  for  the  new  atook,  and  that 
aection  37  aothoriaed  troateea  to  aell  ahy  atook  con* 
verted  or  exohanged  by  virtne  of  that  Act,  and  to 
inveat  the  proceeda  in  any  of  the  aeexuitiea  far  the 
time  being  anthoriaed  for  the  invaatment  of  caeh 
nnder  the  central  of  the  High  Oonrt  of  Jaatiae ;  and 
that  the  troateea  of  the  will  wan  JoatifLed  to  aelling 
the  is  per  Oent  Oonaola  npnaenttog  the  truat  fanda 
and  inveating  the  proceeds  of  anoh  aale  in  aay  of  the 
aeonzitiea  now  anthoriaed  for  the  toveataaent  of  caah 
under  the  control  of  the  High  Gourt— Ja  re  Tadbatt'a 
rmafi,  0H.D.  OHX.,  J.  543—57  U  J.  Oh.  760. 

19.  Jnaailiaatil  Ineonu — P»fmmi  to  Ariia(fl6i— 
Farm  e/ order.— It  ia  not  dedtablei  aa  a  general  rale, 
to  Older  faioome  to  be  paid  to  traateea,  **or  either  of 
them,"  acoordtog  to  tbe  form  to  Seton  on  Deoreea,  p. 
88,  a.  4,  He.  3. 

In  TB  OUatofi,  8  W.  B.  498,  not  followed.— Oorr 
T.  Ctorf  I  cs.-n.  KiK.,  9.  688« 

SO.  Judgment — /nfereil.— A  peraon  who  haa  feeen 
declared  by  the  judgment  of  flie  court  to  be  a  trustee 
for  a  sum  of  money  reodted  by  him  wiU  be  liable  to 
pay  interest  at  five  per  cent,  on  ailoh  aum.-^<72m 
VaXUg  BaUwug  Ch.  v.  HbCoHAy,  v.a  (Ir.)— 31' 
L.  B.  Ir.  134. 

31.  Mcrigage^Veiiing  order— JiMrifdidion—IVMa- 
tee  iid,  1850,  a.  9.— In  1881  a  honae  waa  mortgaged 
to  A.  for  £350.  In  1887  A.  tranaferred  the  mortgage 
to  B.  for  £386,  which  aum  wak  pnvided  by  B.  and  H. 
The  tranafer  waa  to  B.  in  tniat  for  B.  and  H.,  but 
there  waa  no  declaration  of  trust.  B.  beoane  a 
bankrupt. 

Held,  fhat  the  court  had  no  Jurladiodon  to  make  an 
order  veating  B.'a  eatato  to  B.  and  H.— /a  ra  Borftar^e 
Trudif  0K.i>.  HOB.,  j.-^8  L.  T.  803. 

33.  Negligtn6t^LnmimB9U--*Nort9<Hfe^Ooiii^^ 
tory  mofigage^^^The  trusteea  of  a  marriage  ntCleeaent 
had  power  to  toveat  the  fundi  **  in  thdr  or  hia  name 
or  names  "  on  real  aecuritlea.  ^he  irasiees,  being  two 
to  number,  jotoed  with  the  two  trustees  of  a  wiu,  one 
of  them  betog  a  trustee  both  of  tbe  settlement  and  the 
will,  to  advandng  £2,000  on  a  contributory  mortgage, 
the  trustees  of  the  settlement  advandng  £1,500,  thoae 
of  the  will  £500.  The  aecutity  waa  subeeqnenUy 
depredated  to  value,  and  an  action  waa  brought  by 
the  ceiiui  que  truUa  under  the  settlement  ddming  a 
declaration  that  the  tiustoea  of  it  had  committed  a 
breaoh  of  trust. 

Held,  that|  by  advandng  money  on  a  oontifibutory 
mortgage,  the  truatees  had  not  oomplete  control  over 
the  mortgaged  property,  and  wen  liable  to  make  good 
the  deflden^  to  value,  aa  auch  an  toveatment  waa 
unauthorised. — lfe56  v.  Jonoif  ocn.  xu«,  i.  666—* 
57L.XOh.  671;  58  L.  T.  883. 

93.  Jf«92^0eiM6— /nvadman^Jfe^^wv^^Fa^fMfion 
^^ihtiudmi    flfdld(ar^fmtee<  ndvwMd  amiey 
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-on  moftgage  of  a  hotel  and  ttablosi  and  cottages  and 
bonaes  principally  let  at  weeUjr  rente.  Valnera  were 
employed,  and  the  particnlare  fnvnisbed  by  the  mort- 
gagors were  anbrnitted  to  tb em,  but  the  trustees  did 
not  make  inquiries  to  Terify  the  statements  as  to  the 
propeities,  or  letting,  or  the  amount  of  ontgoingf. 
They  told  the  valuers  that  the  mottgagees  were  true- 
teea,  but  not  that  they  did  not  deaire  to  lend  more 
than  halt  the  yalue.  They  omitted  to  inatruot  the 
talueia  to  aaocrtain  whether  the  partioulara  were 
correct,  or  the  outgoinga  or  average  amount  of  repairr. 
The  Taluera  gave  their  opinion  that  aums  more  than 
one-halt  of  tbe  yalue  might  be  advanoed  on  the 
aecurity,  and  such  auma  were  in  each  caae  adfanoed. 
Tbe  mortgagora  became  inaolvent.  The  properties 
were  put  up  for  sale,  but  failed  to  realise  the  adyancea. 

Held,  that  the  inyeatmenta  were  improper ;  and  that 
the  trueteea  had  been  guilty  of  negligenoe  in  not 
making  inquirica  aa  to  the  particulars,  and  not  giving 
proper  instructions  to  the  valnera,  and  were  jointly 
and  severally  liable  for  the  money  lost. 

One  of  the  trustees.  A.,  was  a  solicitor,  authorised 
to  make  profesfiional  charges  for  work  done  for  the 
trust.  The  other,  B.,  was  the  testator's  widow  and 
tenant  for  life  of  the  trust  funds.  A.  took  an  active 
part  in  making  tbe  investmenta,  and  was  paid  costs, 
charging  scale  fees  for  negotiating  loans,  deducing 
title,  and  preparing  the  mortgages,  and  did  not  com- 
municate with  B.  so  as  to  enable  her  to  exercise  her 
Judgment  upon  the  investments. 

Held,  that  A.  bad  undertaken  to  find  proper  invest- 
ments, and  that  B.  had  joined  in  advancing  the  fund 
on  the  faith  that  the  bivestments  were  proper  ones 
which  had  been  looked  into  by  A.  as  solicitor ;  that 
she  had  been  mialed,  and  he  haid  been  guilty  o%  negli- 
genpjs  aa  a  aolidtor;  and  that,  aa  between  A.  and  B., 
A.  waa  liable  for  the  breach  of  truat*— Porftfi^fon  v. 
AHUn^  CH.D.  STi.,  ^.—57  L*  T.  654. 

'^Intertii. — Trustees,  who  were  authorised  to  invest 
upon  real  securities,  proposed  to  invest  the  trust 
funds  qn  the  security  of  ,a  freehold  brickfield. 
Yaluera  reported  that  "  the  land,  premises,  ai^d  free- 
hold fixturea  form  a  good  security  "  for  the  money  to 
be  invested.  Tbe  trustees,  without  further  inquiry, 
advanced  the  money,  and  the  security  failed  to  realise 
the  amount  advanced. 

Held,  that  the  trustees  had  not  acted  with  ordinary 
prudenoCy  and  were  personidly  liable  to  make  good 
the  money,  with  interest  at  four  per  cent,  from  the 
last  payment ;  and  that  the  tenant  for  life  was  not 
bound  to  return  the  excess  of  interest  which  had 
been  paid  because  the  security  was  hazardous. 

Decision  of  the  Court  of  Appeal  aifirmed.— Learo^d 
T.  Whikley,  h.l.  721—12  App.  727 ;  57  L.  J.  Oh.  290  ; 
58  L.  T.  93. 

25.  Negligmoe^  Becavery  of  inui  property^ 
Jii(20mn%.~1^ustees  are  not  bound  at  their  own 
expense  to  take  proceedings  for  the  recovery  of  trust 
property  not  lost  by  their  own  default. 

A  person  claiming  to  be  transferee  of  a  mortgage 
of  trust  property  gave  notice  of  the  mortgage  to  tbe 
trustees,  who  were  convinced  that  the  deed  was  a 
forgery.  Tbe  property  was  afterwards  sold  under  the 
power  of  sale  in  the  mortgage  at  an  auction,  of 
which  the  trustees  also  had  notice,  but  they  took  no 
steps,  and  accepted  the  balance  of  the  purchase- 
money  remaining  after  the  daim  under  the  mortgage 
had  been  satisfied,  and  acknowledged  the  receipt  in 
their  accounts. 

Held,  that  the  trusteea  were  justified  in  declining  to 
take  any  pro^ediiags  at  their  own  risk  and  without  an 
indemnity  from  their  eei^tii  ^ue  fmsff,  and  that  they 
bad  done  nothing  for  which  they  could  be  held  liable 
to  maka  good  the  loss  of  Iba  property,  oven  it  it  were 


proved  that  it  had  been  lost,  which  was  not  povel- 
Tudhall  y.  MMicoU^  ok.d.  xbx.,  j.  886. 

26.  .Bemttneroifon— SoZietfof.— Land  was  Mud 
to  A.  and  a  aolidtor  until  B.  attained  tbs  ip  o( 
twenty- eight,  upon  trust  to  receive  the  rentiai 
manage  the  estate.  The  will  empowered  sajtnib 
being  a  solicitor  to  charge  and  be  paid  for  sllM* 
nesa  done  aa  a  aolidtor,  and  a  legacy  of  ilO0 1« 
given  to  each  truatee.  The  truateea  msmgidtki 
eatatea  for  fifteen  years,  paying  themselves  a  idsiy  of 
£100  a  year  each  for  tbe  trouble  of  maaagsoMOt 

Held,  that  the  payments  were  unantfaoiised  byfia 
ifWL^BMngflM  v.  Dt/ye^  fjeusu  xat,  i.^7  L  T. 
332. 

27.  Tenancy  fw  life— Power  of  edU-UMM 
moiety-^SeUUd  Land  Ad,  1882,  «.  2,  ssi-iediosi  3, 
5,  6  {  ««.  3, 19.— A  devised  real  estate  upon  trmklK 
his  two  aona,  Jamea  and  John,  in  equal  liisfM,  to 
their  respective  Uves,  and  after  the  death  of  litteca 
trust  for  the  survivor  and  the  isaue  of  the  dMSMel 
son,  such  issue  to  take  their  parent's  share,  and  iftn 
the  death  of  the  aurvivor  upon  trust  to  sell  aaddiiiie 
the  proceeds  into  two  equal  shares  and  payonsMA 
share  to  the  issue  of  each  of  his  said  sons,  sadif  ib 
sons  or  either  of  thom  should  die  without  isns,  tka 
to  pay  one  of  such  shares  to  such  person  or  penosi  a 
the  son  or  sons  so  dying  ahould  by  will  appobt  Iken 
waa  no  gift  over  in  default  of  appoinlmnit.  Ibe 
testator's  son  John  died  without  having  heeaminM 
and  without  having  exercised  the  power  of  sppoM- 
ment,  and  his  undivided  share  paaMd  to  his  bntte 
Jamea  as  heir-at-law  of  the  teatator,  who  soU  th^ 
divided  ahare.  Jamea  then  obtained  the  appoiataiit 
of  two  truateea  of  the  will  for  the  porposei  d  m 
Settled  Land  Act,  1882,  and  gave  them  »><<«>^  ^ 
Intention  to  sell,  under  the  powers  given  bf  wi4 
the  undivided  ahare  devised  upon  trast  for  Unv 
life. 

Hdd,  on  a  summons  by  the  trustees,  thai  J^ 
being  only  tenant  for  life  of  an  undivkiedshsN,  sdiMi 

of  the  whole  settled  property,  had  no  poaerto  •*» 
undivided  share  without  the  cononrrenoe  of  the  pv* 
chaser  of  the  other  undivided  share.— /a  «  Cmwfn 
SetOed  Ettatee,  ch.d.  won.,  j.  264-36  Ch.  D.  w«; 
57  L.  J.  Oh.  219 ;  57  L.  T.  221. 

See  also  Awaohkwi,  10,11 ;  Ba»*»"''^»  JJ^fJ 
Oanada,  Law  op,  5 ;  Ooptbold  ;  Oosfs,  86;  Ijw«* 
15 ;  GiPT,  2 ;  Ikpant,  7 ;  JunisMcnoif,  11 :  ws"*; 
TICKS,  Statotb  op,  3,  4;  Luxaot,  2  ;  MsawAtt  «i 
Pbaotiob,  17  ;  SariLiinnfT,  20  ;  SoLionoi,  18;  Wtt 
22,  23. 

ULTBA  F/iJJES.— SeeBuiLi)nio8ociiTT,2-4;Ctf* 
Law  op,  6  ;  Ookpant,  5,  22,  27—32 ;  Uoa  ^ 
MINT,  4;  HuKioiPAL  CoBPOBATioK,  2;  lAt9  m» 
Walbb,  Law  op,  3. 

UNDUE  INFLUBNOE.— See  Gipt,  4,  5 ;  SsmtfB^' 
12. 

UNDUE  PHEFEBBNOB.— See  Railway,  14. 

VENDOR  and  PURCHASER:—  «/.*--. 

1.  Condiiume  of  •cde^  D^oiU'' F^^i^^ 
FaUure  of  «tfe.— In  November,  1882,  tbspwg; 
agreed  to  purchase  land  from  the  def endsati,  ij^ 
to  a  condition  that,  if  he  failed  to  «>nipWsttJ  Pj 
ohase,  the  defendants  might  forfeit  ^  *JT|fti 
put  the  land  up  for  resale.  ThepUtotdfaos^pw" 
tiUe,  but  failed  to  complete,  owing  to  wtt* «  "rj 
In  June.  1885,  the  defendants  agreed  ^  leU  »•  *r 
to  J.,  who  took  an  objection  to  the  title,  wtt«^ 
brought  before  the  court  upon  a  w»^"*  "T  imi 
Vendor  and  Purchaser  Act,  1874.  I»  i»^*3 
an  order  was  made  on  tbe  «»»«", ^^fS? had. 
the  vendors  bad  not  shown  a  good  title  to  »> 
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In  Jalj,  1886,  the  pUintifE  oommenoed  an  aotion 
against  tbe  defendants  to  reooYei  the  deposit  paid  in 
November^  1882. 

Held,  that  the  plaintiff  ooold  not  snooeed. 

Bart  ?.  Swaine,  S6  W.  B.  30,  7  Oh»  D.  42,  oom- 
mented  npon. 

Bedslon  of  Kekewiob,  J.  (reported  35  W.  B.  451, 
85  Oh.  D.  384),  affirmed.— £fopcr  ? .  Arnold,  ca.  207 
-37  Oh.  D.  96;  67  L.  J,  Ob.  145 ;  57  L.  T.  747. 

2*  OandUioni  of  idU^Ineumbraneei.^A  vendor 
who  oontraots  to  sell  only  snoh  right  and  interest,  if 
807,  M  ^^  has^  is  boond  to  oonTej  snob  right  and  in- 
terest free  from  an  existing  incombranoe.— (?oo{d  ▼. 
Birmingham,  Dudley,  and  DUtrM  Bank,  cb.d.  kxk^  i. 
-68  L.  T.  660. 

3.  C<mdUi4m$o/»aIe-^MUde$oripU<m^**E9Hmaied 
va2t(e"—a>mpefiMrflon«— Property  was  dosoribed  in 
tbe  partionlars  of  sale  by  anotion  as  **  of  the  estimated 
snnnal  ralne  of  £400."  There  was  a  condition  entiUiog 
tbe  purehaaer  to  compensation  if  any  error  or  misstate- 
ment should  have  been  made  in  the  partionlars.  The 
pnrohaser  addnoed  evidenoe  that  the  property  was 
only  worth  £20aa  year;  bnt  did  not  allege  that  the 
estimate  was  a  dishonest  one. 

Held,  that,  as  the  property  was  of  the  •*  estimated  " 
value  stated,  and  the  estimate  was  not  a  dishonest 
one,  the  pnrohaser  was  not  entitled  to  compensation. 
— /»  re  BurlhaU  and  Ohayior,  oh.d.  nob.,  j.— 67 
L.  J.  Ob.  481. 

4»  Ccif/enanl^Ineumbraneea'^New  itreet^ Paving, 
^c— JBiKpensM  —  Apportionment  -^  Metropolie  Looal 
Management  Aet,  1862  (25  db  86  Ftcf.  c  102),  $.  77— 
Coneeyandng  Act,  1881  (44  'ft  45  Viet.  c.  41),  a.  7, 
•uJheedion  1.— Section  77  of  the  Metropolis  Local 
Hsnagement  Act,  1862,  does  not  make  the  liabiUty  to 
psy  paving  expenses  a  charge  on  land  so  as  to  be  an 
inoombranoe,  claim,  or  demand  within  the  implied 
covenant  for  freedom  from  inonmbranoe  glten  by  the 
Oonfeyancing  Act,  1881,  s.  7,  snb-seotion  1.  The 
eifeotof  the  section  is  to  impose  snocesslre  personal 
liabilities  on  snooessive  owners.— ^^y^  y.  Blayney, 
Q.B.D.  893—21  Q.  B.  D.  107  ;  57  L.  J.  Q.  B.  460;  59 
L.  T.  65. 

5.  Z«a««— Covenant  —  (7onsfru«ft*vs  nof^oe.— Upon 
an  agreement  to  pnrohase  a  lease,  the  purchaser  haf 
oonstrnctiTe  notice  of  the  covenants  of  the  lease  only 
when  he  has  a  fair  opportunity  of  ascertaining  what 
those  coTcnants  are. 

Hyde  ▼.  Warden,  26  W.  B.  201,  3  Ex.  D.  72,  fol- 
lowed.—i&ew  V.  Berridge,  ca.  517—20  Q.  B.  D. 
523 ;  57  L.  J.  Q.  B.  265 ;  58  L.  T.  836. 

6.  Leaae-^Covenant^Damagei^Sale  of  re9er$ion. 
—A  honse  was  advertised  for  sale  by  auction,  with 
possession,  and  with  tbe  option  of  taking  the  former 
tenant's  fixtures  at  a  yalnatlon.  There  was  no 
mention  of  the  nature  of  the  tenancy,  and  the  pur- 
chase was  to  be  completed  on  tbe  25th  of  March, 
1887.  A.  bought  tbe  house  at  the  auction,  when  the 
auctioneer  stated  that  it  was  not  in  good  decorative 
repair.  The  abstract  of  title  showed  that  the  house 
was  let  on  lease,  determinable  by  notice  expiring  on 
the  25th  of  March,  with  a  covenant  to  give  up  the 
premises  in  good  repair.  Tbe  lessee  had  been  adjudi- 
cated a  bankrupt,  and  the  Tendor  had  proted  for 
damages  for  breach  of  the  repairing  covenant 

Held,  that  the  purchaser  was  not  entitled  to  the 
damages  due  from  the  bankrupt's  estate.— Jn  re  Edie 
and  Brown,  ch.d.  hob.,  j.— 58  L.  T.  307. 

7.  Ltae^^Interett  in  letue — UnderleaM.'-^A.  vendor 
agreed  to  sell  aU  his  ** interest  in  the  lease"  held  by 
him  of  Verulam  Oburoh.  It  turned  out  that  the 
vendor  only  )iad  a  title  to  an  undeir-lease  <fox  a  term 


less  by  three  days  than  the  term  granted  by  the 
original  lease. 

Held,  that  the  purchaser  could  not  refuse  to 
complete. 

Madeley  t.  Bo<4h,  2  De  G.  &  Sm.  718,  dletin- 
gnished.— fFann^  v.  Scotland,  gk.d.  nor.,  j.  756—59 
L.  T.  132. 

8.  Beelrietive  eovenanl^Infundion.'— In  1856  the 
owner  of  an  estate  had  a  scheme  prepared  for  laying, 
it  out  as  a  building  estate,  and  sold  a  few  ploto  in 
1857.  In  1888  other  portions  were  offered  for  sale, 
by  tbe  trustees  of  the  late  owner,  in  lots,  some  of 
which  were  subject  to  Tarious  restrictive  conditions, 
and  the  others  of  which  were  free  from  any  restriction. 
The  plaintifT  0.  bought  several  of  the  free  lots 
and  one  of  those  subject  to  a  condition.  In  1883 
another  sale  took  place  of  the  lots  left  unsold  in  1882, 
together  with  further  lots,  some  free  from  restric- 
tion ;  and  the  latter  were  bought  by  the  plaintiffs. 
In  1885  the  defendant  bought  certain  lots  originally 
left  unsold  in  1888,  and  which  were  subject  to  tbe 
condition  of  building  thereon  booses  of  the  value  of 
£1,200  each,  and  entered  into  a  covenant  in  the  re« 
quired  terms  with  the  vendors.  The  plan  on  the  con- 
ditions showed  the  houses  built  on  certain  of  the  lots 
sold  in  1857.  The  defendant  intended  to  build  houses 
of  less  value  than  £1,200  each  on  the  lots  so  pur* 
chased  by  him. 

Held  (following  NoUingham  Patent  Brick  and  TUe 
Co.  T.  BuOer,  34  W.  B.  405,  16  Q.  B.  D.  778),  that, 
though  the  plaintiffs  could  not  sue  on  the  covenant 
entered  into  by  the  defendant  with  the  trustees,  the 
inference  from  the  drcumstances  was  that  the  re- 
strictions as  to  building  houses  of  a  certain  value  were 
for  the  benefit  of  all  the  purchasers  of  lots  on  the 
estate,  and  therefore  that  the  plaintiffs  were  entitled 
to  an  injunction  to  restrain  the  defendant  from  build- 
ing houses  of  less  value  than  £1,200  eeMh.—OcUim  v. 
OatUe,  C1I.D.  XBK.,  i.  300 — 36  Oh.  D.  243. 

9.  Beetrietive  covenant — Lea$e^Noiiee — Mierepre* 
sentation^^Specific  performancer^The  vendor  of  a 
leasehold  property  is  bound  to  know  all  covenants  in 
tbe  lease,  and  if  the  intending  purchaser  states  his 
object  in  purchasing,  the  vendor  is  bound  to  disclose 
all  covenants  which  would  affect  that  object,  and  his 
silence  is  equivalent  to  a  representation  that  no  such 
covenant  exists,  even  if  he  is  not  aware  of  its  extent  or 
operation. — Power  v.  Barrett,  Y.a  (Ir.)— 19  L.  B.Ir. 
450. 

10.  Beetrietive  eovenant^Separate  lote'^Adfaeent 
oumeri, — ^The  owner  of  bnUding  land  sold  a  part  of  It 
in  lots  for  tbe  building  of  booses.  All  the  oonvey- 
ances  bore  date,  tbe  5th  of  December,  1787,  or  the 
5th  of  February,  1788,  and  contained  a  covenant  by 
tbe  purchaser  with  the  vendor,  his  heirs  and  assigns, 
to  erect  a  honse  according  to  a  plan  signed  by  tbe 
vendor  and  purchaser,  and  a  covenant  that  the  front 
of  the  house  should  never  be  altered.  Tbe  houses 
were  built  at  the  same  time  and  were  similar  in  appear- 
ance, but  no  plan  was  produced. 

Held,  that  the  covenant  not  to  alter  the  front  of 
the  house  was  not  enforceable  by  one  purchaser 
against  anothex.'^Sheppard  v.  Gilmore,  cff.n.  sri.,  j. 
--57  li.  J.  Oh.  6. 

11.  TiUe^Defect^Tenaney  for  life^Spteifle  per* 
formanee^Bettled  Land  Act,  1882  (45  A  46  Viet.  c. 
38),  t9.  3,  22,  45,  eulh$eetion$  1,  3. — ^The  contract  on 
a  sale  of  the  fee  by  a  tenant  for  life  under  the  Settled 
Laud  Act,  1882,  fixed  the  date  for  completion  on  the 
29th  of  September,  but  the  court  held,  on  the  oon^ 
ditions  of  sale,  that,  in  this  respect,  time  was  not  of  the 
essence  of  the  contract.  On  examining  the  abstract^ 
the  purchaser  took  the  objeotion»  on  the  85th  oC 
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August,  that  there  were  no  proper  tmitees  for  the 
purposes  of  the  Act,  whereupon  the  Tender,  after  some 
further  eorrespondenoe,  on  the  6th  of  October,  took 
out  a  summons  for  the  appointment  of  trustees,  and 
*  informed  the  purchaser  that  he  had  done  80«  The 
purchaser  replied,  on  the  8tb,  that  he  repudiated  the 
contract.  On  the  29th  the  order  appointing  trustees 
was  made,  Tbej  waited  the  notice  of  sale  which 
should  have  heen  gi? en  to  them  bj  the  tenant  for  life, 
and  pQtAce  of  the  order  and  waiter  was  given  to  the 
purchaser.  He,  oii  the  3r4  of  November,  oommenoed 
an  action  for  return  of  the  deposit 

H0d>  that  the  purchaser  had  nothing  to  do  with 
the  trustees  except  to  pay  them  his  purchase-money  ; 
thati  before  completion,  there  must  be  trustees  for 
the  purposes  of  the  Act  to  receive  the  purchase- 
monej,  or  to  enable  the  tenant  for  life  to  direct 
payment  into  court  under  section  38;  that  the 
absencj  of  trustees  wss  a  defect  of  conveyancing 
only,  9pt  »  defect  of  title,  and  the  pvrohMcr  had 
po  right  tP  repudiate  the  contract*  and  that»  even  If 
ft  Mi  been  a  defect  of  title,  the  pmeohaser  ought  to 
have  given  notice  to  remove  the  4efeot  within  a 
reasonable  tii)»e,  and  not  put  an  end  to  the  contract 
Irevi  manu^'^ffaiUn  v.  Bu$i$lL  ok.i>.  xit,  7.  817-*S8 
Oh.  D.  834;  67  L.  J.  Ob.  4)5  ;  58  L.  T.  871. 

IS.  T^e— £Wtf€fie0— iVoH^f.— In  1818  freehold 
property  was  mortgaged  by  a  conveyance  of  the  fee 
timple  to  trustees  upon  trust,  at  any  tiipe  after  the 
expiration  of  six  months  from  the  date  named  for  re- 
payment of  the  principal,  to  sell  the  property  dis- 
charge the  debt,  Interest,  and  costs  out  of  the  proceeds, 
and  pay  the  residue  to  the  mortgagor,  his  executors, 
administrators,  or  assigns.  The  deed  contained  a 
proviso  for  redemption,  and  for  making  the  receipt  of 
the  trustees,  their  heirs,  or  assigns,  a  suifident  die- 
charge  to  a  purchaser,  and  exonerating  a  purchaser 
-  from  seeing  to  the  application  of  the  purchase-money, 
and  rendenng  unnecessary  the  •encurretiee  of  the 
mortgagor,  ov  bis  helre,  in  a  conveyanpe  under  the 
trust  for  sale;  but  it  did  not  contain  a  provision 
exonerating  a  purchaser  from  inquiring  whether 
default  had  been  made  in  payment  of  principal  or 
interest.  The  mortgagor  died  in  1839,  having  by  his 
will  devised  the  property  to  several  of  his  children  in 
sueoession,  as  tenants  for  life,  with  remainders  over. 
The  surviving  tenant  for  life  died  in  1887,  and  A.  and 
B.9  in  whom  the  mortgage  had  become  vested  by 
transfer,  contracted  to  sell  the  property.  The  vendors 
sold  as  mortgagees,  in  pursuance  of  the  trust. 

Held,  (1)  that,  without  the  ecmoaieenoa  of  all  the 
persons  entitied  to  the  equity  of  ledemptien,  it  was 
necessary,  in  order  that  the  vendors  should  make  a 
good  title,  by  obtaining  statutory  dedaxations,  to 
furnish  evidence  of  the  subsistence  of  tha  morlgage 
from  the  death  of  the  mortgagor  till  the  date  of  the 
Bale.—BoUingworth  v.  WiUing,  aB.n.  obi.,  j.— 58 
L.  T.  789. 

See  also  Frauds,  SrATOTa  of  ;  JuBTSDiorioN,  18, 
19;  SoLioxTOR,  18—18;  SpBcirxc  FaiiyoBMANCB,  da, 
4,  5 ;  Stamp,  1. 

VESTING.— See  Will,  58. 

VESTINa  ORDER.— See  Banxbuptoy,-  89  ;  Ookpant, 
44 ;  LuNAOT,  4 ;  Trvstbb,  1,  6,  21. 

VOLUNTARY  CONVEYANCE.— See  Pbbd,  J. 

VOLTJNT^RY   SETTLEMENT.— See  SBTTLmixNT,  20 
—23 

WAGES. — Bee  Mastbb  Aim  SebvAkt,  7 ;  Shipping,  84. 

WARD  of  COTTRT.— See  Ikfaztt,  9, 10 ;  Sbttleicbnt,  8. 


WARRANTY:- 

1.  Hom-^OondiiioM  of  Bale — Retufn^lHuUmd 
of  Aorse.— The  plaintiff  bought  fiom  the  defendiufi  i 
horse  wananted  quiet  to  ride,  one  conditloo  of  idi 
being  that,  if  the  buyer  contended  that  the  hone  11 
not  correspond  to  the  wam&ty  it  must  be  nbaui 
on  the  second  dair  after  the  afdCi  and  that  tbs  boi> 
return  within  w  time  named  should  be  i  te 
to  any  claim  on  tiie  ground  of  breach  of  wmn^. 
While  i^e  plaintiff  vraa  removing  the  hone  it  fdl,nd 
was  so  injured  that  it  could  not  be  ssfslyntuMd 
within  the  time  named,  but  the  plaintiff  at  onsa  |pe 
notice  to  the  defendant  that  the  hoisedid&stcom- 
spond  to  the  warranty. 

Held,  that  the  non*retnm  of  the  hofie  «( i|s  woid 
day  after  the  sale  was  not  a  bar  to  sn  sstios  fa 
breach  of  warranty.*— (7Aa|mMifi  w,  JFUhm,  qjj.- 
20  Q.  B.  D.  824;  57  L.  JT.  Q.  B.  457  ;  88  LT.K 

2.  ffaU  ^  goi4$^Sample^lifPi$i4  drfui^l^ 
ii;arfan<y«-^v«iat  emptor^— Clotbmei^ti«dMd 
fl»m  doth  JMAufadnifia  worsted  caetiigi^  wUdup 
XqM  taofl  in  quilityan4wolg)ttteesrt4i»m|li 
previously  if  i»t  by  the  minaf«atv«i|k  idio  iisi  MP 
that  the  goods  were  to  bf^  sold  (otftUon.  Thsmwii 
a«i4theapoda  fiippUfd  wwt  eUnili»riaefii7Mc4 
but  in  both  •  latent  defeot  axiste^i  which  rsivM  fte 
coatings  wimerehentable  for  the  piwpose  of  ^sUsgip 
into  coatp  in  the  usual  mawier, 

£[eld,  that  there  was  an  implied  WH{i«a1;f|W  lb 
goods  shall  not,  by  reason  of  the  mods  of  smhIi^ 
lure,  be  unfit  for  use  in  the  mamer  la  wMi  in* 
of  the  same  quality  of  material  and  the  ss«s  |w 
ohaMoter  and  designation  osdinatlly  would  bs  nrf* 

DealsioB  of  the  Oonrtof  Appeal  afiiaMl 

Mody  ▼.  Qf9g¥m^  17  W.  R.  178,  L.B.4BLtf, 
approved. — Drwnmomd  v.  Va/m  Japsa,  vj*  IMI 
App.284;  56L.  J.Q.B.66S;  57L.T.1. 

Bee  also  Baicaoisv  2,  9;  HAuin  Invitfoi,  1; 

SHIFFINai  5. 

WASTB.— See  Landlobd  axs  TnrAUT,  8,  U.' 

1B7ATBR  ••■" 

1.  Oawd-^  Mining  ^eubMmu^-^FmMm^ 
If^uneH^.^A,  canal  company,  imte  the  psff«i« 
a  special  Act,  constructed  a  oaQal»  which  iallie)«iiA 
became  vested  in  a  railway  oompanyi  eTihjsot  to  ttii 
same  rights  and  duties  as  the  canal  compsnj  hsl  kai 
it.  A  mill  wae  built  dose  to  the  canal,  sn4|  tf  Mf* 
of  the  owner  of  the  mines  and  mliierals  under  v$  ^ 
working  them,  the  mill  and  canal  subsided, boltt| 
railway  company  retaii^ed  the  cMWd  8t  the  oW* 
level  by  elevating  the  banks  on  both  sldea  ^ 
percolated  through  the  banks  and  damaged  th»«L 

Held,  that  the  company  wen  liable  fof  uif^ 
In  not  preventing  the  water  from  penolatiagi  ^ 
that  the  fact  that  the  mine«ownev*s  voiUig  ■• 
mines  wae  the  ultimate  cause  of  the  injuiy  dti  >» 
affect  their  liability. 

Held,  furtiier,  that,  aa  the  subsidence  codii  »^ 
have  been  prevented,  and  could  not  be  pvewaieA^ 
the  future,  no  injunction  ought  to  be  gianted,bet*| 
plaintiff  must  claim  compenaation  under  the  i^*" 
in  the  special  Act.— ^iiaiu  v.  JianAeUtr,  AMPj^ 
•  and  LineoUuhire  BaUvfay  £7o.,  csa.  xmct  '•  ^^^ 
86  Oh.  D.  628 ;  57  L.  J.  Oh.  153;  57  L.T.  IH. 

2.  Eaiement^Lea39^BeaervaU(m^Inip^  ffj 
^Unify  of  jHWwion— /»/Miie«o«.— Lead  wMf^ 
were  dams  and  artificial  watercoursei^  sod  ^■^'^^ 
held  under  leases  reserving  aU  mills,  dsn*t  **•"* 
and  wateroouraea,  and  all  eonvenleat  weye  ^J^ 
from  the  same,  was  oflerod  for  sale  ^^^^^^S^d 
administration  action  in  fbnr  Icts^  the  oe&dmej>> 
sale  stating  that  the  aale  waa  aubjeol  toeUri|Mii*> 
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IB   M  ^1 


A. 

B«ianawi  it  tte 

to  lot  foQL     Tkm 

ito  eBjojBflBt  ^  a*  fbamOL 
Held,  tlwft  th«  plMiitiff  w 
tion   mtniBug    tb» 
with  tkm  5aw  ut  fbm  vatei;-*Ai2bm  vw  ibt^i^H 


fas  tte  poiAilf^  of  mA  Mm 

Tlfco  crvDcn  of  •  bibot  ly 

1767  n4  Ifttf  giimiiil  piWB  of  IwA  iliUlifaa 

H w  Ite  bc4  o<  vkUh  fomeA  pmi  ol  Ite  vnor. 

opiMMfto  tfeft  laad  mnmjtd  kmi,  taoi  dvri^  aIm^ 
ttM  te  tiiM  M  ^  th«  MMn  «(  lk» 
teB  tfeft  lipntei  knd,  nd  fa  184S 
iaMMitti«l«noCtteftik«7.    TW 
of  tiMiipHinilMd  fpr  Biwly  fcrty  ytM*  nMw  ■<  »o 
TigM  ml  lUUmg  m  tkm  ^:nm.  tal  Am  mmh  ol  lk» 


k  af  fte  bad  off  ttM  liMr.— 
JMfcs  0/  DmmMM  ▼.  Allftiww,  &A.— 10  a  II.  D. 
U3;  i7L.J.Q.Bwl89;  58L.T.9M. 


4  tTofar  rmU^AnmmlfMl9$t^Ammmai  ftmik 
Orcm  ttUmaUd  frntitd-'OccmpaHmti  of  mmmt^Wmitr^ 
workB  Clamtm  Ad,  1M7  (10  4  11  F3tfL  c  17),  i.  6S~ 
ZmoI  Jeli— Tbo  Bonol  Gm  and  Wotor  Aol,  187S, 
with  which  U  ioeoiponted  tkm  Watanradtai  dmmmam 
Aet,  1847,  piofidco  (Mir  mlia),  ttial  '«tho  ooiii|»mij 
•  .  ,  dMil  foniih  .  •  •  •  tiifBoleBft  rap|ij  of 
water  •  .  .  at  any  nteb  oa  Ibo  Mumal  lack  mtel 
of  fho  hopoae  or  port  of  a  hoaao  or  prenlaei  aappUod 
if  tba  Mme  be  let  at  laek  ieiit»  oiid  on  the  aanoal 
valae  if  and  while  the  nme  is  not  kt  at  laok  xeat,  not 
exceeding  "  [ao  mnoh]. 

Held,  that  '*the  annoal  laok  rent"  meena  the  aaae 
ae  *'tbe  annual  Taloe,"  and  doea  not  mean  ''net 
annual  Talne." — SUwtiu  ▼.  Barmi  IXUriei  Qoi  amd 
Water  Co..  Q.nj>.  924—57  L.  J.  H.  0.  8t. 

4a.  Water  raU^^Exoue — Votuniaty  payment  — 
Bicovery, — ^The  defendanta,  aa  aanitary  aalhorll/  lot 
the  borough  of  B.,  had  demanded  from  the  plaintiff, 
and  the  plaintiff  had  paid,  a  water  rent  of  J68  158, 4d., 
each  rate  being  ealoulated  on  the  *'  gro«e  rental "  of 
the  plaintifTe  premiBee.  The  plaintiff,  oontending 
that  each  rate  ought  to  hare  been  aaaeased  on  the 
"rateable  Talue"  only,  brought  an  aptlon  in  the 
cooBtj  eonrt  to  reoorer  the  diilerenoe  ao  orerpaid. 
The  defendants  had  no  power  to  distrain  for  the  rate, 
but  they  had  a  power  to  stop  the  water  supply  for 
novi-payments  they  had  not  stopped  the  water  supply, 
and  had  not  threatened  to  do  so.  The  oounty  oourt 
Judge  held  that  the  payment  was  not  a  Toluntaiy  one, 
and  could  be  recovered  back,  on  the  ground  that  the 
defendants  had  a  power  to  stop  the  water  supply. 

Held,  that  the  payment  was  a  Yolnntary  one,  and 
could  not  be  recovered  back.— 5/af6r  t.  Mayor^  <kc,, 
of  Burnley,  q.b.d.  831. 


SL  VMr 


jasaw    WaslTftm  tsasi    Jim  meet'  CmJ^  4<  l8$» 
r.5  ^  1$  TkLt.  mk^\m.  V^  $$-41.^-«y  the  New 
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C  Wdkr  ferir-^rVmaattM  hewn  gMiK%  ^ 
amaai  Ifhdwisafto  ClMMa  J<  1847,  Sk  Tt.— the 
owner  off  a  haaas  aal  iiasidtnf  the  awMal  lalaa 
off  110^  who  is  liakle  te  ttM  puraMttl  off  malet 
ratM  iaalaad  aff  the  aaaaplar»  1i  aol  «aMe  te 
the  aaid  rates  whOa  the  hoaaa  nwmlii  aaftctapiiJC 
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8aaalM>AnBtim4]!NBr«8:  SaaanMr;  Vtaaar^l^t; 
LrouiaTAz,S»8;  Ifnniias  Knu»ciwl«t» 

WATBB  B4TBi— 8ie  Awta4n8Br>  8;  iMogan  Tax*  8; 
Waz»i,4— OL 

WAY:— 

L  ImfUtd  fraal  dppailwuasss  *4u  Iha  aMsaaff 
a  fMmad  road  made  aeat  an  attegsd  asiflsal  teaasMal 
to  and  lor  the  apptMil  aaa  aff  a  damlaaat  teaasMal* 
thataisantmpMadiaaatfaHom  aff  aartghlaff  mnyoa 
a  dassiaa  ol  tha  aaa  off  tha«a«i»atlhos^  the  OMOMal 
ba  nailhav  oasitiaMfQa  aar  al  nsoasaKy% 

la  aaoh  a  aaaa  a  aabeaqasBl  daasiM  aff  the  dambMHsl 
vSCMasanik  aoHasaar  wisa  saa  apniaraaaaaasa  aaiai^^ 
iag  thaialo^'*  wUl  paas  the  light  at  in9.^Tkmmm$  t« 
Omsn,  oju  440^80  Q.  B,  IK  186;  5t  Ik  J«  Q*  B, 
198;  58ImT.  18. 

8.  f«ip}iW  yrant^yfC9$9ity^Unit^  ^  aeisfis<ba% 
— WherOb  during  nnily  of  posaesaioa,  a  paruoolar  and 
defined  way  ia  formed  and  used  orer  pcoparty  whtoh 
is  afterwards  severed  and  granted  bv  the  owner  to 
different  peraons,  the  right  of  using  the  wey  as  il  Is 
then  used  may  pass  by  ImpUoatloai  although  il  be 
not  a  way  of  nseessiiy,  and  elthough  the  general 
woids  of  the  eonteyanee  are  not  sufleient  to  pass  snoU 
right. 

An  owner  of  land  ereoted  three  houses  thereon  fadng 
road,  with  gardens  at  the  baek.  Behind  these  ran 
a  way  whieh  gare  aooem  from  the  gardens  of  two 
of  the  houses  to  a  side  road,  whioh  ran  at  right  angles 
to  the  front  road  on  the  other  side  of  the  third  house. 
The  owner  assigned  to  the  dsfendant  the  plots  of  laud 
with  the  two  houses  thereon,  <<with  their  rights,  ease- 
ments, and  appnrtenanoas,*'  and  afterwards  assigned 
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to  the  plaiatUE  the  third  plot,  the  dimensions  of  which 
comprised  so  mnch  of  the  waj  as  laj  between  the  two 
other  plots  and  the  side  roa4.  The  gardens  of  the 
defendant's  houses  ooald  also  be  reached  from  the  road 
in  front  b/  two  passages,  but  these  were  unsuitable  for 
carrying  away  rubbish  from  the  gardens.  The  plain- 
tiff disputed  the  defendant's  right  to  use  the  way  ofer 
his  land  to  the  side  road. 

Held,  that  the  defendant  was  not  entitled  to  this  as 
a  way  of  necessity,  tut  that  the  right  of  using  the 
way  passed  to  him  by  implied  grant  from  the  owner, 
slthough  the  general  words  in  the  assignment  to  him 
were  not  sufficient  to  pass  such  right — Brown  ▼. 
AtdbaOerf  ohj).  xat,  j.  155—37  Oh.  D.  490 ;  57  L.  J. 
Oh.S25;  58  Lb  T.  206. 

Bee  alfo  Spboxpio  Fsbtobjcamob,  6.  < 

WILL:— 

COMMBVCTXON— 

1.  Ademption — Parol  widence^^^'Pnol  etidenoe  and 
contemporaneous  or  subsequent  declarations  by  the 
testator  are  admissible  to  confirm  or  rebut  the  legal 
presumption  of  ademption  of  a  legacy  to  the  parish 
priest  for  tiie  ereotion  of  a  new  chapel  in  the  town 
of  0.  ie  adeemed  1^  a  gift  in  the  testator's  lifetime  to 
the  Soman  OathoUo  Archbishop  of  the  Diocese  for  the 
same  purpose.— G^^ii  ▼.  Bourke^  icx.  (Ir.) — SI 
L;B.(Ir.}  92. 

2.  AdempHonr-'SaUi/adian.^A.^  being  indebted  to 
his  wife  in  the  ■am  of  £625,  bequeathed  to  her  a 
legacy  of  that  amotint,  but  without  any  reference  to 
the  debt.  He  afterwards  repaid  tbe  debt  in  hia  lite- 
time. 

Held,  that  the  lega^  must  be  taken  to  have  been 
glTen  in  satisfaction  of  the  debt,  and  that  the  pay- 
ment of  the  debt  was  an  ademption  of  the  legacy.— 
G(lling$  t.  Fletcher,  gh.d.  nos.,  i.  841—58  Oh.  D. 
873. 

3.  Ademption  —  Share  in  iustiteM.  —  A.,  by  his 
will,  bequeathed  the  residue  of  his  estate  equally 
between  his  two  sons  and  three  daughters,  and 
directed  hii  business  premises,  goodwill,  stock-in- 
trade,  and  effects  to  be  sold  and  to  fall  into  the 
residue.  He  afterwards  determined  to  retire  from  his 
business  in  favour  of  his  two  sons,  and  by  deed 
assigned  his  bniinees  to  the  elder  son,  with  a  provision 
enabling  the  younger  to  become  partner  on  attaining 
full  age,  and  reserving  to  himself  an  annuity  payable 
out  of  the  profits  of  the  business. 

Held,  that  the  shares  of  the  two  sons  In  the  residue 
were  adeemed  to  the  extent  of  the  value,  at  the  date 
of  the  as^gnment,  of  the  gift  to  them  of  the  business, 
and  that  such  value  must  be  taken  into  eoadderatiou 
in  estimating  the  daughter'a  shares.—  Viehere  v. 
Vickeri,  oh.d.  nob.,  j.  546—37  Oh.  D.  525;  57  L.  J. 
Oh.  738 ;  58  L.  T.  920. 

4.  Advaneement-^Compoettion  deed^Principal  and 
iure(y.— The  testator's  son  agreed  to  purchase  a 
business  for  £300  and  a  further  sum  payable  by  instal- 
ments. The  testator  advanced  the  £300,  and  Joined 
with  his  son  in  promissory  notes  to  secure  the  instal- 
ments, tbe  first  of  which  he  paid  when  it  fell  due. 
The  rest  were  paid  by  his  executors  out  of  his  estate. 
The  testator  by  his  will  gave  hii  son  a  share  in  his 
residuary  estate,  directing  that  advances  should  be 
repaid  or  taken  as  part  of  the  share.  After  the  testa- 
tor's death  the  son  executed  a  creditor's  deed,  tinder 
which  the  vendor  of  the  business  proved  for  his  un- 
paid purchase-money,  but  did  not  obtain  satisfaction. 
The  deed  contained  a  release  to  the  principal  debtor 
and  a  reservation. of  rights  against  sureties. 

Held,  that  the  sl^tts  paid  by  the  testator  were 
advances  within  the  meaning  of  the  will,  but  that  the 
sums  paid  b/  the  executors  w/we  not;  that  aueh  ad- 


vances were  not  to  be  deemed  advancements  for  the 
benefit  of  the  son;  and  that,  as  to  tho  subseqaont 
instalments  which  the  executors  had  paid,  they  mlg;lil 
retain  them  out  of  the  income  of  the  son's  sbaca,  or 
might  prove  under  the  creditor's  deed,  in  whiob  case 
they  must  adopt  the  proof  already  made  by  Ibe 
vendor,  and  stand  in  his  shoes. — WhiteXiomm  v. 
Edwardi,  oh.d.  sn.,  j.  181—37  Oh.  D.  683;  57 
L.J.  Oh.  161;  57L.T.  761. 

5.  After^aaitUred  property^  Married  tMasoii— 
Power  of  appointment-^OodicU.—A.  married  woesaa 
who  had  a  power  of  appointment  over  oertain  property 
under  her  marriage  settlement,  by  ^et  will»  dated  ia 
1883,  in  exercise  of  the  power,  and  **  all  other  powers 
enabling  her  In  this  behalf,"  appohited,  gave,  aai 
bequeathed  all  the  property  comprised  in  the  aeftHe- 
ment,  and  over  which  she  had  any  power  of  i^poiat- 
ment,  to  oertain  persons^  She  subsequeatlj,  on  tte 
death  of  her  husband,  became  entitled  to  eertain  nd 
estate  and  persoaal  estate,  eaA  made  a  oodloa  ts  her 
will,  devirij^  certain  real  estate,  deseribed  aehsiiv 
come  from  her  late  husband,  but  withoot 
her  will. 

Held,  that  the  will  was  confined  to  the 
property,  and  there  was  an  intestaoy  as  to  the  i 
quenUy-aoquired  personal  estate.—  Whiihif  ▼•  Higkbm^ 
OH.D.  CHL,  J.  683—57  L.  J.  Oh.  430;  58  L.  T.  8ti. 

6.  4fier'0Ci^''^red  property^^Speeifle  devias— IfiZb 
Ad,  1837  (1  Vict.  e.  26),  s.  24.— A.,  b/  a  codisa 
dated  In  1867,  devised  to  the  defendant  la  fise  ^'sU 
those  three  freehold  cottages  and  premises  thsnis 
belonging,  situated  In  E.,  adjoining  the  O.  Ion,  wUeh 
I  have  lately  purchased."  A.  afterwards  sold  tvo  el 
the  cottsges,  but  he  lived  in  the  third  tiU  1883,  vhm 
he  died.  In  1875  he  bought  a  garden  behla4  Oe 
cottage  where  he  lived,  and  used  it  for  the  nst  of  Ui 
lite  as  a  part  of  his  residence. 

Held,  that  the  garden  did  not  pass  with  the  eottifs 
which  remained  unsold.  —  Oave  v.  Harris^  cba 
XBK.,  J.  182—57  L.  J.  Ob.  62 ;  57  L.  T.  768. 

7.  AnnuUy-^OIear  annuity — Legacy  <2ii^.— A.,  bf 
his  will,  directed  his  trustees,  out  of  tbe  prooecds  of 
his  real  and  personal  estate,  to  pay  to  S.,  until  she 
should  marry,  **  a  clear  yearly  annuity  of  £250»*  Md 
in  tbe  event  of  her  marriage  to  pay  to  her  ''adesr 
yearly  annuity  of  £100  "  during  the  rem^nlte  et  hsr 
life,  and  he  farther  directed  them,  after  payaesit  d 
the  said  annuity  of  £250  or  £100,  as  the  case  mtgbl 
be,  to  pay  to  E.  "  a  dear  yearly  sum  of  £31  da.,  fRss 
of  legacy  duty." 

Held,  that  S.  was  entitled  to  an  annuity  frse  el 
legaoy  duty. — NeUon  v.  Bobine,  ob.s.  vob.,  i.— M 
L.  T.  382. 

8.  Annuity-^Oondition'^Illegality^P^llic  poUey. 
— A.  gave  all  his  property  to  a  trustee  upon  trart, 
after  payment  of  debts,  &c,  t3  pay  to  M.,  "daring 
such  time  as  she  may  live  apart  from  her  hasbaad, 
before  my  son  attains  the  age  of  twentrf-one  years, 
the  sum  of  £2  10s.  per  week  for  her  mafntnaaam 
whilst  so  liring  apart  from  her  husband,*'  and  tbs  wiQ 
contained  a  gift  of  residue.  H.  and  her  luntasd 
were  living  together,  and  the  proper^  consisted  of 
personalty. 

Held,  that  the  provision  as  to  living  apart  was  vsii, 
asconfra  bonoe  moree;  that  it  was  a  liaritadoQ,  aad 
not  a  condition ;  and  that  the  annuity  was  void  alsik— 
Trafford  v.  Maconochie^  obj>.  xat,  j.  427 — 57 1^  J.O. 
320;  58L.T.  70. 

9.  Annuity^ Deficiency^ Leaeekeldi^Cketrye  ea 
corpus. — A.  bequeathed  leasehold  property  on  trust, 
out  of  the  rents  and  profits,  to  pay  his  Just  debts,  aad 
subject  thereto  to  pay  thereout  to  his  wife  lor  her 
U(e  an  annuity  of  £150,  and,  subject  to  Um  abase 
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tniiU,  be  bequeathed  the  said  land  on  txiut  to  reoei?e 
tbe  lonta  and  profita  and  applj  tbem  for  the  main- 
tenance and  ednoation  of  bii  eldest  aon,  and  to  aadgn 
to  biBi»  on  bis  attaining  tbe  age  of  twenty-one,  tbe 
said  lands  and  anj  aoonmnlations  of  lents  and  ptoflti. 
Heldy  that  tbe  apnoitj  was  a  ebarge  on  tbe  corpus 
of  tbe  leaseholds.— /n  re  Moan^  l.i.  (Ir.)— 19  L.  B. 
Ir.  385. 

10.  AtmuHf/'—LapH-^Tmatiejf  for  life. — ^A.  be- 
queathed £1»000  Consols,  ofer  whieh  be  bad  a  power 
of  appointment  enbjeot  to  tbe  life  interest  therein  of 
his  wife,  to  trostees  on  trust,  after  tbe  deoease  of  bit 
wife,  to  invest  the  same  in  tbe  pnrebase  of  an  annuitj 
for  tbe  life  of  his  nephew,  J. ;  but  in  case  bis  nephew 
sbould  in  anywise  incumber  tbe  said  annuity,  or  be 
outlawed,  or  take  tbe  benefit  of  any  Act  of  Parlia- 
ment  made  or  to  be  made  for  the  relief  of  insolfent 
debton,  then  be  should  not  be  entitled  to  receiTe  tbe 
said  annuitji  but  it  should  fall  into  tbe  residue, 
wfaiob  tbe  testator  gave  to  bis  wife.  The  testator  died 
In  18S7.  J.  died  in  1853,  bating  been  insoltent  in 
1838,  but  bating,  subssquently  to  that  date,  done  no 
aflt  to  forfeit  tbe  annuity.  Tbe  testator's  wife  died  in 
185i,  having  treated  the  annuity  as  lapied,  and  be- 
qoeathed  it  to  various  legatees.  No  annuity  was  ever 
purchased  lor  J. 

field,  that  tbe  fund  out  of  which  tbe  annuity  was 
to  be  purchased  had  lapsed  by  tbe  death  of  J.  before 
tbe  death  of  tbe  tesUtor's  widow. 

5smUe,  a  forfeiture  clause  in  a  will  does  not  take 
efBsct  if  the  forfeiture  be  committed  before  tbe  date  of 
the  will.<^/a  re  Draper's  TrtuU,  ch.]>.  xkk.,  j.  788 — 
58  L.  T.  942. 

11.  r  "^  Children  "— <<  B^eteni<Uive$  "-^lU^iiHmaU 
children.— A.,  by  his  wiU,  dated  in  1868,  after  giving 
bis  residuary  real  and  personal  estate  to  trustees  on 
trust  for  sale,  ooaversioni  and  investment,  directed 
bis  trustees  to  stand  possessed  of  a  certain  share  in 
tbe  trust  fund  upon  trust  to  pay  the  income  thereof 
•'  to  my  sister  0.,  the  wife  of  H«/'  during  her  life, 

'  end,  after  her  death,  to  pay  and  divide  tbe  share  unto 
and  between  all  "her  children"  who  should  be  living 
at  her  deoease,  and  the  "representatives "  of  such  of 
them  as  should  have  died  in  her  lifetime  leaving  iisue 
living  at  her  deoease,  who  should  have  attained  tbe 
age  of  twenty-one  years,  **  equally,  share  and  share 
alike,  but  lo,  neveitheless,  that  tbe  representative  or 
representatives  of  such  of  them  so  dying  shall  take 
only  tiie  share  to  which  the  deceased  child  would 
bavebeen  entitled  had  be  or  she  survived"  C.  0. 
was  not  the  wife  of  H.  at  tbe  date  of  the  will  or  at  any 
other  time.  H.  wss,  previously  to  1845,  married  to 
another  woman,  who  was,  at  the  date  of  tbe  wUl, 
living  and  his  Uwful  wife.  In  1845  0.  went  to  live 
with  H.,  with  whom  she  cohabited  from  that  time 
dovm  to  her  death  in  1886.  Of  this  union  several 
children  were  bom.  Tbe  testator  knew  all  the 
dvcumstanoes  of  tbe  case,  visited  his  sister,  was  on 
intimate  terms  with  H.,  and  reoogoised  the  children 
as  his  nephews  and  nieces. 

Hdd,  that  the  illegitimate  children  of  0.  and  H. 
were  intended  and  were  entitled  to  take  under  the 

wni. 

Sia  V.  Crook,  23  W.  B.  187,  6  E.  4  I.  865,  dis- 
cussed and  followed. 

Held,  also,  that  the  word  **  representatives"  must 
be  construed  as  next  of  kin  or  as  descendants,  and 
not  as  *<ezecutonor  administrator8."~^a^Mon  v. 
flbmer,  cH.n.  sn.,  j,  848—37  Ob.  D.  695 ;  57  L.  J 
Ob.  Sll ;  58  L.  T.  103. 

18.  Clou  gifi-'Ealf  Jtood  —  iVeiamplum.— The 
presumption  is  that  a  gift  in  a  will  to  relations  in- 
cludes relations  of  the  half  blood,  but  such  presump* 
tion  may  be  overruled'  by  the  context.— /n  re  Seed, 
ppi.i>.  CBi.,  J.  682—97  L.  jJ.  Oh^  790, 


13.  Ckue  gift^Feriod  o/d/ifK5u<io».— Although, 
as  to  a  teetamentaiy  gift  of  eorpue,  it  ii  an  estabUsbed 
rule  of  construction  that,  where  there  is  a  gift  to 
children  as  a  dass  made  payable  on  attaining  a  given 
age  or  marrii^,  the  dass  doses  when  the  first  child 
becomes  entitled  to  a  share,  and  after-bom  diildren 
are  exdnded,  such  rule  will  not  be  applied  by  the 
court  in  tbe  construction  of  the  will  to  a  testamentaiy 
gift  of  income. — Wenmoth  v.  Wenmeih,  OH.n.  ohi.,  j. 
409—37  Oh.  D.  266 ;  57  L.  T.  709. 

14.  CondiHon.'-k.  executed  the  following  will  in 
Ireland :— "  As  I  am  about  to  leave  home  for  Bangor, 
should  any  accident  take  me  out  of  this  world  I  will 
to  H.  £500,  and  also  furniture  to  the  amount  of  £50 
at  her  sdection,  .  •  .  for  her  sde  and  separate 
use.  •  .  ..  The  remainder  of  all  I  am  poosessod  of 
I  leave  to  my  daughter  8.  for  her  sole  and  separate 
use,  •  •  •  and  should,  in  God's  inscrataUe 
providence,  anything  take  her  and  her  son  away  from 
this  world  before  I  again  make  my  will,  ...  I 
will  everything  I  may  be  possessed  of  to  M.  for  her 
sole  and  separate  use."  The  testator  went  to  Bangor 
and  returned  safdy  a  week  afterwards,  and  died  six 
years  afterwards  without  making  another  will. 

Hdd,  that  the  will  was  not  contingent  on  an 
accident  occurring  to  him  during  bis  Journey  to 
Bangor.— Jfi  the  Goode  o/Biuartpr,  &  d.d.  (Ir.^— 21 
L.  B.  Ir.  105. 

16.  CondUian^Ohariife  on  reed  eikde.'-k.,  by  his 
will,  appointed  executon,  and  continued  :  **  I  give  to 
my  two  sons  •  •  •  all  my  real  and  personal  pro- 
perty ...  for  their  life^  subject  to  tbe  condition 
of  paying "Ugacies.  "If  my  sons  marry  and  have 
issue,  I  ^ve  to  each  of  their  heics  their  father's  share, 
and  to  their  helm  for  ever ;  if  there  is  no  male  issue 
with  either  of  my  two  sons,  and  there  is  female  issue, 
then  the  fether's  diare  shall  be  divided  between  tbem 
diare  and  share  alike  as  tenants  in  common,  and  to 
thdr  bdrs  for  ever.  Should  dther  of  my  sons  die 
without  issue,  then  such  son's  share  shall  go  to  my 
other  son  and  to  his  heirj  for  ever.  Should  both  of 
my  sons  die  without  issue,  then  at  the  death  of  the 
last  of  them  I  give  all  of  my  real  property  to  tbe 
whole  of  my  grandohildren  share  and  share  alike  as 
tenants  in  common,  and  to  their  bdrs  for  ever."  He 
directed  his  two  sons  to  pay  out  of  bis  real  property 
any  payment  due  and  owing  thereon. 

Held,  that  the  sons  took  the  real  estate  in  tdl  male 
and  the  persondty  absolutdyi  subject  to  the  condi- 
tions in  the  will. — Tolman  v.  Score,  oh.d.  xit,  j.— 57 
L.  T.  40. 

16.  Condition  —  Clerki  and  workmen  —  ''  FaU 
idlary  **— Legacy  cftify.— The  will  of  M.  contained  the 
fdlowing  bequest:  "My  office  and  warehouse 
emphySi  such  as  clerks  and  workmen,  shall  have  to 
receive  six  months'  full  salary." 

Hdd,  that  only  persons  who  .were  in  the  testator's 
employment  were  entitled  to  the  benefit,  and  that 
they  were  not  entitled  to  six  months'  salary  free  from 
legacy  duty.—  MarcM  v.  ifarcus,  ck.d.  nob.,  j.— 
56  L.  J.  Ob.  830 ;  57  L.  T.  407. 

17.  Convereion  -~  Dieereium — AbeoluU  ^mf .— A. 
devised  red  estate  upon  trust  at  any  time  aa  to  the 
trusteesshould  seem  mostexpedientto  sell  the  same  and 
hold  the  pioceeds  in  trust  for  bis  sons  D.,  E.,  G.,  and 
M.,  if  and  when  they  should  attdn  the  fs^  oC  twenty- 
one,  in  equd  shares.  D.  predeceased  the  testator, 
and  his  share  devdved  on  £.  as  the  testator's  heir-at- 
law.  G.  attdned  the  age  of  twenty-one  and  died  un- 
married and  intestate,  leaving  his  mother  and  E.  and 
M.  his  next  of  kin.    M.  attained  the  age  of  twenty- 

'  one,  and  died,  having  by  bis  will  given  all  bis  real 
persond  estate  to  E.,  who  died  after  having  been 
louod  a  lunatic  by  inquisition.      At  the  time  of  SL's 
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death  the  feal  ettete  wm  uncold,  and  letters  of 
admlniatratfcm  of  B/a  penonal  eitate  was  granted  to 
the  Solidtor  to  the  Treasuzj. 

Held,  (1)  that  the  tmet  for  eonventon  was  absolute^ 
notwithstanding  the  discretion  to  postpone  it;  (8) 
that  the  real  eslate  aiast  be  treated  as  personal  estate ; 
(8)  that  the  Solicitor  to  the  Treasury  was  entitled  as 
administrator  to  E/s  benefloial  interest  in  the  real 
estate.— 6^^tT.  Avioktf  oh.d.  ohx.,  j. — 68  L.  T.  43. 

18.  Oj'^i^'—Lifehoai  Jfisetfuftofi— A.  bequeathed 
£10,000  to  his  ezeentors  on  trust  to  pay  suoh  sum  to 
the  trustees  of  the  National  Lifeboat  Institntfon  on 
eondition  of  their  oonstruotlng  and  maintaining  two 
tnbnlar  lifeboats  at  D.  and  P.  respeotif elj,  and  the 
trustees  aocepted  the  trust.  The  eoaefe  at  D.  was 
snffidently  supplied  with  tubular  lifeboats. 

Held,  that  the  trustees  should  be  permitted  to  plaoe 
a  tubular  lifeboat  at  K.  Instead  of  at  D.—In  re 
Biehardiont  oh.d.  ohx.,  j.— 58  L.  T.  45. 

19.  **  Die  leaving  no  family.'*'^A,  deTised  real 
estate  to  his  son  B.,  and  directed  :— *'  Should  my  son 
B.  and  his  wife  E«  die  leafing  no  family,  his  share  is 
to  rsTert  to  my  daughters  D.  and  H.  B,  had  seieral 
children,  who  sU  predeceased  him,  and  left  no  issue. 
B.,  by  his  jrill,  derlsed  and  bequei^thed  t6  S.  all  the 
real  and  peraonal  estate  to  which  he  shou]d  be  entitled 
at  bis  death. 

Held,  that  E.  took  only  a  life  interest  in  the  estats 
demised  by  A.  to  B.,  and  that  D.  and  H.  took  a 
re?ersion  in  fee.«-ilrmsfro»f  ^  Armikongf  o.a.  (Ir.) 
—21  li.  B.  Ir.  115. 

SO.  "  Die  Uoithout  ^si tie."— T.  gaTO  nil  his  property 
to  his  daughter  with  a  gift  over  if  she  should 'Mie 
before  the  age  of  twenty-one,  and  at  any  time  with- 
out issue."  The  daughter  attained  twenty-one, 
married,  and  had  a  child* 

Held,  that  **  die  without  issue  **  mean  without  leatihg 
issue  alite  at  the  time  of  her  death.— C72ay  t.  CoUtt 
CR.D.  STi«,  1.— 57  If.  T.  683. 

31.  **Di$  ufUhoui  homing  iuu$  mcas.*'— A. 
bequeathed  his  residuary  personal  estate  upon  trust 
for  W.  and  his  issue  male,  and  in  default  of  suoh  issue 
for  B.  and  his  iisue  male«  ''and  in  ease  the  said  B. 
shall  die  without  leaving  issue  male,"  then  o?er  to  J. 
B.  died  in  the  lifetime  of  W.  baring  had  one  ohild,  a 
son,  who  predeoeased  him.  W.  afterwards  died  with- 
out issue. 

Held,  that  the  words  '<  die  without  leaying  Issue 
male "  must  be  construed  as  '*  die  without  leaving 
issue  male  living  at  hie  death,"  and  not  as  **  die  with- 
out having  had  issue  male  " ;  and  that  the  gift  over  to 
J.  took  effect. 

WhiU  V.  Higld,  IS  Ob.  B.  751,  S7  W.  B.  Dig.  845, 
not  followed. — SlcMery  v.  Ball^  or.d.  kob.,  j.  265 — 
86  Oh.  D.  508;  57  L.  J.  Oh.  498. 

28.  .SBoectifer  according  to  the  i»nor--Trw^% — 
DistfiMum^ — A.  appointed  the  trustees  of  his  will 
executors  thereof,  and  on  the  death  of  one  of  them  he 
substituted  B.  as  trustee,  and  made  certain  alterations 
in  the  division  of  his  property,  whereby  his  trustees 
were  required  to  get  in  all  his  estate  and  inveet  and 
distribute  it,  after  the  payment  of  funeral  and  other 
expeuses. 

Held,  that  B.  was  entitled.  Jointly  with  the  other 
executors,  to  probate  as  executor  according  to  the 
tenor. — In  the  Goode  of  Ltuh,  p.n.  &  ▲.».  847—13 
P.  D.  20  ;  57  L.  J.  P.  D.  &  A.  S3 ;  58  L.  T.  684. 

23.  Executor  according   to  iJie   tenor^Truitees— 
Payment  of  debts. — A  direction  to  pay  debts  is  not  a 
necessary  condition  to  the  appointment  of  an  executor 
according  to  the  tenor.    A.  bequeathed  all  his  prop-  I 
eity  **  to    my  two  children,  subject  to  the  following  | 
limitations:  I  wbh  to  appoint  B.,  0.,  and  B.  my  ^ 


trustees  lor  the  ot^Mts  of  thia  my  will,  eveiytU^  I 
have  to  be  vested  in  tlMm," 

Held,  B.,  0.,  and  D.  were  exeeuton  aoooidioglitli 
tenor.— /n  the  Goode  of  MacKane^  aA.  (Ir.)-tl 
L.  R.  Ir.  1. 


Sii  For/etkire^Banhruptffy-^AnmdnmlL-'L  |m 
his  reeiduary  real  and  personal  estate  to  IhuIm 
upon  trust,  to  pay  one-third  of  the  proosedi  to  hii  n 
until  he  should  die  or  become  bankrupt,  or  aaip, 
charge,  or  incumber,  or  attempt  to  aastge,  ohiiKs 
incumber  the  same  or  any  part,  or  oo  Mneulsg 
whereby  the  same  or  some  part  would  by  opvitioa 
of  law  or  otherwise,  if  belonging  absolat^  tl  hfa, 
become  Tested  in,  or  payable  to,  some  other  j^enoa, 
with  a  gift  over  on  the  failure  or  daterofaiatloii  otite 
trust.  Before  the  death  of  the  tsststor  buolTaiv 
proceedings  were  instituted  ^gabst  his  lOb  i^  Kti- 
boume,  and  trustees  of  his  estats  wets  sspoiiH 
who  gave  notice  to  the  trustees  of  the  teMn*!  «ill 
to  pay  oTer  to  them  any  u^nw  In  their  hendi  ^  fUA 
the  benkrupt  was  entitled.  The  insolvejl^  p^mi' 
lugs  were  efterwards  nnnnlled,  aad  ^e  mAmf 
trustees  had  received  nothing  from  the  traitaw  of  jk 
will. 

Held,  that,  notwithstanding  the  annuUosac  o(  Ai 
insolvency,  the  forfeiture  had  taken  efbot^MT. 
Broughton,  0H.n.  cm.,  j.— ^7  |j,  T,  8, 

S5.  For/eiiure^t'don§f^F9rfii^iim4MI^ 
1870  (38  <fe  84  Fief.  o.  Sd),  «s.  8,  80..-A.,  hf  )l«  viD, 
dated  in  1869,  devised  «a4  beque»tM  nU  m  viimi 
personal  estate  to  K.  in  frust  lot  a  ler  Ufs,  sal  iAk 
her  decease  upon  trust  to  pay  to  or  pen#  P.  to  ibmN 
the  interest  for  life,  but  if  he  should  bsoosu  W- 
rupt  or  insolTont,  or  compound  with  bi«  onditan, « 
should  eesign  or  incumber  his  intsresi,  <»  My  nil 
thereof,  or  otherwise  by  his  own  apt,  or  by  qwinon 
of  law,  be  deprived  of  the  absolute  psfsooal  flojc^- 
ment  of  such  interest,  or  any  part  tbeisof,  the  trait  ii 
favour  of  D.  should  be  Toid,  and  X.  ihonld  tbeoM- 
f orth  apply  the  interest  for  the  maintsoaoMi  •dw 
tion,  and  support  of  the  ehildren  of  D.  Tho  UMA 
died  in  1871,  and  0.  died  In  1881.  In  1878D.ffii 
convicted  of  felony,  and  aentenoed  to  ton  ysm'  p*" 
servitude.  Before  the  axptration  of  Us  MB^^Mii 
obtained  a  ticket«of-leaTe,  and  eommsDOfld  sa  mom 
for  the  administration  of  the  estate  of  tbMUtMx,m 
arrears  of  interest.  --.j*.^ 

Held,  that,  under  seetton  80  of  tbe  Mmm 
Abolition  Act,  1870,  D.  could  mafaitsiaths  sotfoe; 
that  he  had  not  been  deprived  of  the  aotosl  ttjoyissrt 
of  the  life  interest  by  any  operation  of  lev ;  nd  tbit 
he  was  entitled  to  arrears  of  inteisst,  —  Mtf  t* 
Kingt  0H.n.  cm.,?.— 57  L.  T.  818. 

86.  For/Wlwre- ^bn-fssfifsnos— r««ac|f  fBf  W* 
^SetOed  Land  Act,  1888  (45  <£  46  F2c^  e.  4^i.U; 
—The  testator  gave  to  his  wife  an  anaoity  of  im  "^ 
also  devised  hit  manalon-house  and  five  ooU^ 
upon  trust  to  permit  her  to  ocoopy  tbe  msniifla-k0<* 
and  receive  the  rents  of  the  oottsges  uatil  («"fS 
other  things)  she  should  fail  to  comply  with  ww" 
directions,  one  of  which  was  that  she  sboold  ndM  » 
the  mansion-house,  and  not  absent  bsrielf  * o^^  fjf* 
than  three  calendar  months  in  any  ysar,  otbsrmtiit 
annuity  of  £200  and  hsr  Interest  in  ^^^^"^ 
house  and  cottages  were  to  cosh,  ^bs  www 
remained  away  from  the  mansioa-hooiffi  >"""?fJ: 
invalid  daughter,  for  more  than  }!^^  j^*^ 
months,  but  did  not,  as  tenant  tor  Mfeef  tMPJJ* 
erty,  let  or  seU  the  mansion-house  before  ths  sxpov 
tion  of  that  period. 

Held,  that  the  condition  of  torftftnrs  oaWB- 
resideuce  was  vaUd,  except  so  far  as  it  would  pnm 
the  widow,  as  tenant  for  Ufe,  from  lessingor  muibk 
the  property,  and  that,  as  she  had  broken  tb»  oow» 
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tion,  thd  foifeltiite  took  effeot. — Kimp  v.  Hayne§, 
o&D,  NOB.,  1.  331—37  Ch.  D.  306 ;  67  U  J.  Ch.  519 ; 
58  L.  T.  14. 

27.  For/0iiur$^PmrpehiUy^OharitalfU  gi/t-^  A. 
bequeathed  a  smm  of  moiiej  to  traileM  upon  trust  to 
iBfwl  and  psjr  the  iaoome  to  the  inoumbent  of  a 
caftala  ehnioh  and  hia  euoooeioie  so  leug  as  they 
allowed  the  sittitigs  in  the  ohuroh  to  be  oooupled  free 
ftaoK  paw  reuts  ;  but  in  oaae  anj  inoumbent  should 
reoei?e  payment  in  lespeet  of  sittings  in  the  ohnroh, 
then  the  tostatris  dteeoled  that  the  monej  and  income 
should  fall  into  the  residue  of  her  estate. 

Held,  that  the  oonditieB  of  forfeiture  of  the  legacy 
was  not  told  on  the  ground  of  perpetuity,  and  that 
the  legacy  would  cease  it  any  future  incnmbsnt 
should  reoaire  payment  for  sitttngi  in  the  ohuoh ;  also 
that  it  was  not  a  gift  for  the  general  purpose  of  charity 
with  respeot  to  which  a  scheme  could  be  made.— 
Banddl  t.  Dixon,  m^,  iroa.,  j.  548. 

28.  G^/f  OMT-— jPor/et^are-— A6pi^iianoy.--»I).defised 
and  appointed  real  and  personal  estate  upon  trust  for 
B.,  his  heir  and  assigns,  and  directed  that,  in  the  efent 
of  his  doing  or  suffering  anything  whereby  he  should 
be  depdved  of  the  ben^eial  enjoyment  thereof,  then 
the  trust  for  his  benefit  should  determine,  and  the 
propertjy  diould  go  and  be  held  in  trust  for  his  wife. 

deldi  that  the  events  upon  wbioh  the  executory 
detise  was  to  take  efleot  ware  (1)  alienation,  (2)  bank- 
rnptqr  or  judment  and  execution  ;  that  the  first  was 
unlimited,  and  therefore  void ;  that  the  aeoond  was  an 
attempt  to  avoid  the  operation  of  the  baakruptey  laws, 
aad  was  also  void  ;  and  that  B.  was  absolutely  entitled. 
^Lugdah  v.  Dugdak,  0H.n,  sat,  j.  462-*38  Oh.  D. 
176;  57  L.  J.  Oh.  684;  58  L.  T.  581. 

29.  Oi/i  Cfmr^Marriag9  of  legaUe^Ikaih  of 
UgaUer-A.  bequeathed  to  his  daughter  £120  a  year, 
so  long  as  she  should  remain  single,  and  directed  that 
on  the  day  of  her  maitiage  the  principal  should  be 
divided  among  his  children. 

Held,  that  the  gift  over  took  effect  on  the  daughter's 
death.—  ScafhoTwgh  v.  Soarlwroughf  011.D.  stl,  j.— 
'58L.T.85L 

80.  "  HouiehM  effeeU  "— FTtna.— A.,  by  his  will, 
devised  his  freehold  heuee  with  the  appurtenaooea  to 
bis  wife  for  life,  and  bequeathed  aU  his  *'  furniture, 
picturssi  plate,  jewellery,  horses  and  carriages,  and 
other  heusehcdd  effects,"  to  his  wife  absolutely. 

Held,  that  the  wine  in  the  house  passed  under  the 
words,  *'  other  household  efleett.*'—- .Bourns  v.  Brand' 
rdh,  OH.i>.  XAT,  J.— 58  L.  T.  537. 

81.  *<  SoMtihold  Hr9anU.**-^The  testator  gave  to 
each  of  his  **  household  servanto "  who  should  have 
been  in  his  eervioe  for  one  year  previously  to  his 
death  six  months'  wages,  free  of  legacy  duty,  in 
addition  to  the  wages  which  mi^t  be  then  due  to 
i|iii^  or  her  reneotiv^y« 

Hold,  that  ''household  servanto"  included  only 
servanto  who  boarded  in  the  house  and  took  their 
meals  therc-HSaoils  v*  Yeaimtmt  o&n.  xat,  #.^57 
U  T.  476. 

82.  Lap99^**  Die  wi^oui  leaving  ieeue  UgaUy  to 
InAsrtf.*'— A.  bequeathed  a  share  in  his  property  to  B. 
who  waa  not  one  of  his  children  or  issue,  the  will 
containing  a  direction  that,  if  any  legatee  should  die 
before  the. will  took  effect,  ''without  leaving  any 
ohildren  legally  to  inherit,**  his  or  her  share  should 
"lapse  to  the  general  fund."  B.  pre-deceased  the 
teetator,  but  left  children  who  survived  the  latter. 

Held,  that  B.'s  ohUdren  were  entitled  to  bis  share. — 
McOUan  v.  Bimpeon,  v.a  (Ir.)— 19  L.  B.  Jr.  528. 

88.  Lea$ehoid^Pitirehaeeo/re9ereion-^LoekeKing*e 
Act  Amendmont  Act,  1877  (40  *  41  Vid.  e.  34),  s. 
1.— Looke  King's  Act  Amendment  Act,  1877,  applies 
to  loaanhmMsi 


A«,  by  bis  will,  made  to  1884,  bequeathed  to  hit 
wife  the  leasehold  house  "in  which  I  now  reside.*' 
At  the  dato  of  his  will  be  was  residing  in  a  leasehold 
house.  In  1887  he  entered  into  a  contract  with  his 
lessor  to  purehase  the  ground  lease,  but  died  be« 
fore  completion  of  the  purchase.  HIb  widow  accepted 
the  bequest 

Held,  that  the  testator's  interest  in  the  house 
passed  to  the  wife  subject  to  her  liability  to  pay  the 
purchase-money.— DroAw  v.  Kereliaw,  oh.d.  mob.,  j. 
418-^7  L.  J.  Oh.  599;  37  Oh.  D.  674;  58  L.  T. 
512. 

84.  Legacy^SaiiB/aeUon^ffuehand  and  w{/V— 
Separation  deed — Oovenant.^Bj  a  separation  deed  a 
husband  covenanted  that  hiM  heirs,  executors,  or  ad- 
ministrators should,  out  of  bis  estote  and  imme- 
diately after  his  death,  pay  £100  to  hU  wife  if  she 
should  survive  him.  Such  payment  might  be  made 
by  paying  instalmente  ol  £6  a  month  for  six  months, 
and  the  balanoe  iaunediately  afterwards.  On  the  same 
day  the  husband  nmde  his  will,  and,  after  payment 
of  debto,  bequeathed  to  bis  wife  £100,  payable  within 
eix  months  after  his  death,  £6  a  month  to  be  paid  to 
her  order  till  his  estate  was  floally  settled,  such 
amount  to  be  deducted  from  the  £100  in  tho  manner 
provided  in  the  separation  deed. 

.Held,  that  the  wife  was  entitled  to  £100  under  the 
deed  as  weU  as  £100  under  the  wiU.— <9br<oeib  v. 

Wiggku,  os.d.  xmu,  j.— 58  L.  T.  725. 

35.  Life  eitafo— "^K  my  infsreif."— A.,  by  his 
will,  bequeathed  "  all  my  interest  of  my  houses  and 
cottages,"  the  estate  being  copyhold,  to  S.,  subject 
to  lifts  tatereats. 

Held,  that  the  words  "  aU  my  interest"  were  not 
in  the  nature  of  a  recital,  and  that  G.  took  an  estate 
to  fee.— -in  re  Dela  Muni  and  FentUngion,  oh.i>.  oki., 
J.— 57  L.  T.  874. 

36.  Life  eekcte—Oaeh  at  (anft—Znueafmenf.— The 
teststor  directed  his  debts  to  be  paid,  and,  subject 
thereto,  gave  his  personal  estato  to  his  widow  for  her 
own  use  as  long  as  she  might  live,  and  on  her  death 
directed  the  rematodet  of  his  personal  eetato  to  be 
made  into  money,  and  bequeathed  the  eame  to  his 
brothers  and  sisters,  and  appointed  bis  widow 
exeoutrix.    The  estate  induded  cash  at  the  bank. 

Held,  that  the  widow  had  no  absoluto  power  of 
disposal  over  the  personal  estato,  but  took  only  a  lif  a 
estate,  with  a  right  to  enjoy  the  property  in  gpecie, 
and  that  the  cash  at  the  bank  must  be  invested.— 
Eolden  v.  BmOh,  ok.d.  xat,  #.—57  L.  J.  Oh.  648. 

37.  "  Other  $one  or  son."— Real  estate  was  limited 
by  will  to  the  use  of  the  testator's  second  son  for  life, 
remainder  to  the  use  of  his  sons  successively  in  tail 
male,  remainder  in  similar  terms  to  the  use  of  the 
testator's  third  son  for  life  and  his  sons  in  tail  male, 
remainder  to  the  use  of  the  testator's  fourth,  fifth,  and 
all  and  every  other  hii  ion  and  sons.  The  testator 
left  three  sons,  of  whom  the  second  and  third  had  died 
without  issue. 

Heidi  that  the  eldest  son  was  not  entitled  to  take 
under  the  words  "  other  son,"  and  that  the  rule  that 
porereatie  and  |iororeaniMs  are  to  be  oonstmed  in  the 
same  way  will  yield  to  the  expression  of  a  contrary 
intention  on  the  part  of  the  testator.—  Loeke  v. 
JItrnfop,  0H.D.  sn.,  i.  41—56  L.  J.  Oh.  697  ;  57  L.  T. 
157. 

38.  ParfnerMp--*' Share,  right,  and  tnforc8<"— 
— DeU  due  from  partnership, — ^A,,  who  carried  on  h 
partnership  businees,  bequeathed  to  his  wife  all  his 
personal  estato  not  being  partnership  assete,  prop- 
erty, and  efleote,  and  bequeathed  to  his  son  all  his 
''share,  right,  and  interest"  in  the  partnership 
business,  in  trust  for  his  wife  for  life,  with  remainder 
to  his  son  and  two  daughters.    There  was  due  to  the 
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testator  fiom  the  partnerebip  a  debt  of  oonaiderable 
amoant,  on  whioh  interest  was  paid,  in  aooordanoe 
with  the  articles  of  partnership  and  sabsequent  agree- 
ment between  the  partners. 

Held,  that  the  debt  was  not  incladed  in  the  dis* 
position  of  the  testator's  share,  right,  and  interest  in 
the  partnership  business,  but  passed  to  the  widow  as 
part  of  the  personal  estate.— 5<mpson  t.  Beard,  ch.d. 
NOB.,  J.  519—58  L.  T.  629. 

S9.  Perpetuity.— A.  bequest  of  £1,000  to  8.,  the 
superioress  of  the  Oonvent  of  Mero/  at  K.,  "  to  and 
for  the  purposes  solely  of  the  said  convent,  or  to  such 
other  person  as  may  be  superioress  of  the  said  convent 
at  my  decease,"  is  not  Told  for  perpetuity. — In  re 
Wilkirmn'B  Trusts,  o.a.  (Ir.)— 19  L.  B.  Ir.  531. 

40.  Perpuity—Oharity^^ReUgious  communities.— 
A.  bequeathed  certain  railway  shares  to  M., 
superioresi  of  the  8.  GouTent,  in  trust  for  the  com- 
munity of  the  said  couTent,  and  certain  bank  stock  to 
B.,  proTindal  of  the  Frandscan  Missionaries,  or  the 
proYindal  of  such  missionaries  at  the  date  of  the 
testatrix's  death,  for  masses,  and  also  other  bank  stock 
to  the  sisters  of  the  G.  Oontant,  and  the  residue  of  her 
real  and  personal  estate  to  B.,  snperioress  of  the  said 
8.  OouTent,  in  trust  for  the  maintenance  of  the  said 
oon?ent 

Held,  the  that  legacies  were  not  invalid  on  the  ground 
of  perpetuity,  but  were  valid  bequests  to  the  respect- 
tive  legatees  as  individuals.— i^fa(2«Aatir  v.  «7ac&mait, 
K.E.  (Ir.)— 21  L.  B.  Ir.  12. 

41.  Perpetuity— Bdigiatu  tiMS.^A.,  by  her  will, 
directed  her  trustees  to  sell  her  interest  in  certain  real 
estates,  and  out  of  the  proceeds  to  apply  £100 
towards  masses  offered  np  in  public  for  her  soul  and 
the  souls  of  B.  and  D.  B.  was  then  dead,  but  D.  sur* 
vived  the  testatrix. 

Held,  that  the  legacy  was  not  void  on  the  ground 
of  perpetuity.— -i?eic^&acA  v.  Quin,  v.c.  (tr.) — 81 
L.  B.  Ir.  138. 

42.  P^mnr  of  appointment — ** Clear  value** — 
iZtoatdtie.— The  testatcbc,  in  exercise  of  a  general 
power  of  appointment  under  her  marriage  settlement, 
appointed  that  the  trustees  of  the  settlement  should 
stand  possessed  of  so  much  of  the  trust  funds  as 
should  be  "of  the  dear  value  of  £1,000,"  in  trust  to 
pay  the  same  to  the  trustees  of  her  will,  upon  trust 
to  pay  the  same  to  0.  After  several  other  appointments 
in  similar  language,  the;will  contained  an  appointment 
of  *<  all  the  residue  of  the  said  trust  funds.''  There 
was  no  direction  for  payment  of  debts,  duty,  or  ex- 
penses, and  no  other  property  was  dispoMcd  of. 

Held,  that  the  interposition  of  other  trustees  did 
not  affect  the  question;  that  the  word  ''dear" 
showed  that  the  rule  by  which  an  appointment  of  the 
residue  of  a  fund  is  hdd  to  be  a  gift  of  a  definite  sum, 
not  of  residue  in  the  ordinary  sense,  did  not  apply;  and 
that  all  the  outgoings  on  the  prior  appointments  must 
be  discharged  out  of  the  part  of  the  fund  appointed 
as  residue. — Bjorkman  v.  Earl  of  Kimherley,  oh.d. 
HAX,  J.  762—57  L.  J.  Oh.  743 ;  59  L.  T.  200. 

43.  Power  of  appointmeni'-DtfauU—Intestaey.—JL. 
left  all  bis  property,  subject  to  legacies,  to  A.,  B.,  and 
0.  for  their  Joint  and  several  lives,  and  also  directed 
as  follows:  "In  leaving  my  property  to  my  three 
nieces,  as  co-heirs,  it  is  my  wish  that,  if  my  grand- 
nephew  W.  conducts  himself  to  their  satisfaction  they 
»hall  leave  him  the  property  I  now  leave  to  them." 
W.  predeceased  A.  and  B.,  who  both  died  intestate. 

Held,  (1)  that  the  power  of  appointment  could  be 
exercised  only  by  will ;  (2)  that  there  was  an  intestacy 
as  to  the  real  estotc.^ifoofe  v.  F/oUiott  ic.n.  (Ir.)— 
19  L.  B.  499. 
44.  Power  of  appotntment^RevoeaHon—Oo^icil*—'  ' 


A.  bequeathed  a  share  of  his  redduary  personal  eatats 
upon  trust  for  his  sister  for  life,  and,  after  the  decease 
of  the  survivor  of  herself  and  the  tenants  for  lifie  of  the 
other  shares  of  reddue,  upon  trust  for  sueh  of  ths 
children  of  two  of  his  brothers  as  she  dionld  by  will 
appoint,  and,  in  default,  upon  trust  for  aU  aueh 
children  living  at  the  death  of  the  suzrivov  of  ^s 
tenants  for  life,  and  the  children  of  audi  of  tiiem  a< 
should  be  then  dead.  By  a  codidl  the  testator  revoked 
all  bequests  whatsoever  in  favour  of  his  sister. 

Held,  that  the  effect  of  the  codidl  was  to  revoke  tbe 
power  of  appointment,  and  that  the  gift  in  default  of 
appointment  took  effeot.-—  Ourrey  v.  Bromgh,  okj> 
KAT,  J.  409—38  Ch.  D.  456;  58  L.  T.  78S;  57 
L.  J.  Oh.  486. 

45.  Property  at  hatik-^Share  cerUfleates, — ^A^  who 
had  a  cash  bdance  and  also  share  certtfioatea,  boom  d 
which  were  inscribed  in  his  name  and  others  payaUs 
to  bearer  at  B.*s  bank,  made  a  bequest  of  **  half  ay 
property  at  B.*s  bank." 

Hdd,  that  half  of  the  cash  balance  and  half  of  tts 
shares  passed  under  the  bequest. 

Deddon  of  Ohitty,  J.  (reported  86  W.  B.  11% » 
Oh.  D.  473),  reversed. — Deainge  v.  Bears,  ca.  661-^ 
Oh.  D.  481 ;  57  L.  J.  Oh.  342 ;  58  L.  T.  784. 

46.  Beai  estate— Lea»ekMi—W4a9  Act,  1837,  a.  96. 
— A.,  by  his  will,  gave  all  his  real  eetato  iu  Kent  ea 
trust  for  his  sons  in  strict  settlement.  He  gave  s& 
his  red  estate  in  Durham  and  Middleeex  aad  dse- 
where,  and  leasehold  estate  at  8.  in  Durfaam,  andaD 
the  residue  of  his  persond  estate,  upon  trust,  aa  to  fak 
persond  estate,  for  sde  and  conversion,  and,  aa  to  fak 
red  and  persond  estates  in  lOddlesex  and  DnrlMa, 
upon  the  same  trusts  dready  dedared  ;  and  sabjeet,  ss 
to  the  leasdidds,  to  tbe  renta  and  oovenaato  in  tts 
existing  or  any  future  lease. 

Hdd,  that  the  gift  of  red  estate  in  Dnrham  and 

Davisonf  oh.d.  nob.|  j. — 58  L.  T.  804. 

46.  Bevoeaiion  —  CodieiU '^  A.,  by  her  will,  be- 
queathed a  watoh  to  B.  and  a  brooch  to  D.,  smd  sko 
a  legacy  of  £200  to  B.  Three  years  later  die  exe- 
cuted a  codicil,  which  redted  the  legadee  of  the 
watch  and  brooch,  and  proceeds  aa  foUowa  :— >'*  I 
hereby  revoke  and  make  void  the  said  legacies  and 
bequests  in  my  will  contained  iu  favour  of  the  said  B. 
and  D.,  and  declare  that  my  add  will  shall  be  read  aa 
if  the  names  of  the  said  B.  and  D.  had  not  besn 
inserted  therein,  and  in  all  other  reopsoto  I  eonfiim 
my  sdd  will." 

Hdd,  that  the  legacy  of  £200  was  not  revoked  by 
tbe  codidl. 

Decision  of  Kay,  J.,  reversed.— Sools  v.  DMmh  ci* 
—59  L.  T.  21. 

47.  aubstUuHon—Olass  gifl.—h.,  by  bis  will,  gne 
the  reddue  of  his  red  and  persond  estate  to  tiusUss, 
on  trust  to  sell  and  to  invest  the  surploa  afiar  psy* 
ment  of  debts,  and  to  divide  the  income  between  all 
his  brothers  and  sisters,  diare  and  share  aUke,  during 
their  respective  lives.  After  the  respeotive  deaths  oC 
the  brothers  and  sisters,  the  prindpd  of  the  reaidnaij 
property  to  which  eadi  should  be  entltied  wee 
to  go  to  his  or  her  child  or  children  in  eqoal  dkeieiL 
A.  had  two  brothers  and  one  sister,  all  of  whoas  had 
married  and  had  children  and  pvedeoeaaed  to  the 
testator.  The  sister  and  one  brother  died  before  the 
date  of  the  wiU. 

Held,  that  the  reddue  was  dividble  equally  1 
the  families  of  the  brothers  and  sister  per 
Waish  V.  Blayney,  v.o.  (Ir.)— 21  L.  B.  Ir.  148. 

48.  *' 5iif mvor  "— Cfoss-fsmotfwiers— fiMoCsi  ia& 
—A.,  who  died  in  1881,  by  her  will,  execated  ha 
1827,  devised  her  red  estato  after  the  death  of  bar 
daughter,  as  to  one^f  onrth  part  thereof  to  the  nee  of  T., 
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—57  U  J.  Gh.  ttf :  M  U  Z.  471. 

49.  IWMMy  M  M^' 
and  aam§m»r^iL  ceaMin  te  a 
life  that  Ibe  i  i  il  ii  an  to  ke 


SifHofOelife 
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lorA.lorlil^''Mt 
ohiUmu 

A.  gaie  and  dtvieai  a  fiaahald  fnpwly  and  floor- 
min,  togettMr  vttli  the  arfUftniiee,  te..  flsato^  and 
other  flxtazee  <<  mom  tkmtoa  or  tfaereia*'*  to  tnieteee. 
their  hein  and  eedgne,  opott  traet  lor  A.  loc  lif  c^  tat 
aal^eet  to  a  eoadiHoa  to  keep  the  pieeiiiw,  flxtoree, 
te.,  in  repair,  and  iMma  the  bnfldiiici  ia  tiie  aamee 
of  the  tnuteen ;  ead  ffoei  and  after  A/e  deoeeea  to 
tnut  for  hii  efaildren.  Mortgage  and  tmet  eetatee 
were  derieed  **  onto  and  to  the  nee  of  '*  the  tmeteee. 
their  heiri  and  aaeigna.  There  was  a  deeUration  tiiat 
the  receipt  of  tiie  tmeteee  should  be  a  soiBelent  dis- 
charge, and  a  power  to  appotot  sew  tiustees.  with  a 
direotioa  that  the  estato  shoold.  upon  any  soeh 
appointmenti  be  **  rested  "  ia  tiie  new  and  oonttooiag 
trastees  **  open  anit  for  the  trosts  and  parpoess  afore- 


Held,  that  the  trosteee  took  no  estato  in  the  ftoe« 
bold  property  so  giten  and  devised. —  TudhaU  t. 
Mt^i^oUf  on«D«  KBV«.  !•  686. 

60.  Tenaney  for  W  —  Gifi  awr  -  **  Tkm  '»— 
JnteMtacy, — A.  bequeathed  his  residaaiy  personal  eetate 
tipott  tnut  for  B.  lor  life,  and  from  and  after  B/s 
death  for  all  the  children  of  H..  *'  and  the  lawful  i«iae 
of  such  of  them  as  may  be  then  dead."  B.  and  all 
H.'s  children  predeceased  the  testator,  but  one  of  the 
cbildreu  died  after  B..  leaving  iisue  who  sarrtved  the 
testator. 

Held,  that  the  word  "  then  "  referred  to  the  death 
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HeM^ltellba  gifl  wwi 
and  to^  B.*a  ^hM  topaed  hv  Ms  is 
oC  top«ntf-aM— fVdte  v«  Wfkmi, 
L.  T.  471. 

58.  VtMrnj  IWCeni  ^aar»io<^>'*^-A  gift  w«s 
i^a  Isetotor.  nal  atondlag  Aiteeparwiiii  to 
» Ms  iaa«hlst  fat  lii^  aad  aflar 
dran  al  twsnty  -ana  ar  ■airtage» 
^ol  aarfhanhip  to  atoaaaydied  wMMal 
a  vartad  Intonet.  and  a  daatonllon 
tbat»  nata  the  vaath^  at  the  «*  potaana  **  than^ 
proridad  tor  Iha  danfhlar^a  ahlldren*  Iha  toaaaM  was» 
after  her  daath^  to  ha  applied  tor  their  watatonanos» 
and.tooMaof  thadanghWadaalhi  *"  wtlhani  kafing 
any  ahlld  or  ahildran  har  anniHng^*'  than  avar.  Of 
toe  dai«hter^s  ahUdran  two  altoiaed  t«an^r>an%  and 
all  disd  to  her  UteHoM  anaaanied. 

Held,  that  toe  rale  laid  down  in  JFa^Mror  ▼•  RoHf$^ 
1  Yes.  sen.  SOS,  that  toe  tasted  interests  of  ohildxen 
were  not  to  be  divested  by  their  death  in  toeir 
pareat*8  lifetime^  although  appltoable  to  portions 
given  by  will,  as  well  as  to  oases  of  settlementSi  was 
not  applicable  to  the  ease  ol  portions  io  ohildren  to 
whom  the  testotor  was  not  ^nfooo  porsnlii,  and  that, 
the  terms  of  the  gift  being  unambigttous,  the  gift 
over  took  effect.— SIspAsa  v.  Caaain^Aam,  ok,d. 
XAT,  i.  668—38  Oh.  D.  183  ;  88  L.  T.  614, 

EXIOVTIOK— 

84.  iiUcilatiofi  —  4cihioislt(^«ieMl  —  WUU  Ad. 
1887,  9*  9.— Where  a  doeument,  bearing  upon  it  the 
name  of  toe  testotor,  is  plaoedi  by  o|t  at  the  requtst  of 
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the  testator,  before  peisoBi  wbo  are  acked  to  attest  itt 
\  .  and  are  able  to  see  Uie  signature,  there  is  an  admow- 
ledgment  within  section  9  of  the  Wills  Act,  1837. 

Judgment  of  Butt,  J.,  aiSlrmed. — Lainiree  t. 
Fatulo,  aJL— 13  P.  D.  110 ;  57  L.  J.  P.  D.  &  A.  76 ; 
68  L.  T.  661. 

55.  AtUMtiMk^Codidl'^Signaiuru  en  oppoiik 
paffe.^A  holograph  codicil  was  written  on  the  third 
side  of  a  sheet  of  foolscap,  of  which  the  first  contained 
the  will,  drawn  up  by  a  solioitor  and  duly  exeouted. 
The  attestation  dause  to  the  codicil  was  in  due  form, 
but  reached  to  the  bottom  of  the  page,  the  signatures 
of  the  witnesses  to  it  being  opposite  to  it  on  the 
second  page,  and  preceded  by  the  word  **  Witness." 
The  witnesses,  who  were  clerks  in  the  testator's 
employment,  and  in  the  habit  of  witnessing  papers 
of  the  testator,  admitted  their  signatures,  but  had  no 
reooUeotion  of  the  transaction.  The  residuary 
legatee  was  one  of  the  executors. 

The  court  granted  probate  of  the  codioiLp—TFooci- 
hmm  ▼•  Balfour^  p.d.  ft  jld.  368—13  P.  D.  2 ;  57 
L.  J.  P.  D.  ft  A.  82 ;  68  L.  T.  69. 

66.  AUaMUm^EquUabk  OM^nmenf— Donatio 
mortis  causd.— A.,  ha^ng  made  his  will  in  1880,  by 
which  he  gaTe  the  income  of  his  property  to  hia  wile 
B.,  fell  ill  in  1887,  and,  being  in  anticipation  of 
death,  signed  the  following  document  :—'*  1887, 
Kareh  1.— I  give  all  my  insnranoe  money  that  is 
coming  to  me  to  my  wife  B.  for  her  own  use,  as  well 
as  £800  in  the  bank.  Thisismy  wish.-*A.  Witness, 
C'  The  document  was,  at  A,'s  request,  placed  with 
bis  wHl,  and  remained  there  till  his  death  in  April,  1887. 

Held,  that  the  document  was  intended  as  a  testa- 
mentary instrument,  and,  not  having  been  properly 
attested  according  to  the  Wills  Act,  could  not  take 
effect  as  a  will.  ^ 

Held,  also,  that  efEeot  could  not  be  given  to  the 
document  as  a  danaHo  moriU  eau$d^  or  as  an 
immediate  assignment  of  the  property  therein 
mentioned.— Jn  re  Eughii^  ca.  881. 

57.  AUeUaUon — Evidmce. — ^Proof  of  the  handwrit- 
ing of  two  attesting  witnesses  to  a  will  containing  a  due 
attestation  dause  and  executed  in  France  by  a  testa- 
trix domiciled  in  that  country,  and  upon  evidence 
that  diligent  search  has  been  made,  without  sncoess, 
for  the  attesting  witnesses,  is  suiBcient  proof  that  the 
formalities  attending  due  execution  of  the  will  have 
been  complied  irith.-^  Basoendak  v.  De  Vdhnert  oh.d. 
OHi.,  1.-^7  L.  T.  556. 

58.  ^iifMoMm—  iVtstimpftbn  of  dm  eosesiiffOfi— 
Parol  €M$w»  of  isilnesies— TPtUs  Ad,  1878,  a.  9.— 
Though  a  will  appeared  on  the  fMe  of  it  to  have  been 
duly  exMUted  as  prescribed  by  the  Wills  Act,  1837, 
and  the  attestation  dause  was  in  full  accordance  with 
sections  9  and  10,  the  court  gave  eflMt  to  the  parol 
evidence  of  the  attestbig  witnesses,  and  held  that  the 
presumption,  Omnia  prcuumun^  Hie  et  eodemniieT 
esse  aitia^  was  rebutted  by  their  evidence^  that  the  will 
had  not  been  duly  executed,  and  that  it  could  not  be 
admitted  to  probate.— G^Jbiwr  t.  BmUh^  p«n.  ft  a.d.— 
57  L.  T.  60. 

59.  Evidmu^Fraumptiim  of  due  emeufton.— A., 
who  was  of  testamentary  capacity,  but  was  ninety-two 
years  old,  and  bUnd,  and  unable  to  sign  his  name 
without  assistance,  gave  directions  for  a  new  will  to 
B.,  who  took  down  the  directions  by  pencil  altera- 
tions in  a  former  will,  which  he  handed  to  the  soUdtor 
by  whom  that  will  had  been  drawn.  B.  brought  the 
will,  when  reoopied  with  the  alterations,  to  A.,  and  at 
hii  request  D.  and  B.  attended  and  attested  it.  H. 
and  K.,  two  servants  of  A.,  were  also  present  at 
the  execution.  D.  and  H.  were  dead,  but  at  the  trial 
X.  and  E.  both  swore  that  the  testator  signed  his 
liame  after  th^e  attesting  ^tpesses  )kad  signed.. 


By  the  will  B.  received  a  lega^,  and  was  appoM 
an  executor  and  trustee,  with  power  to  reodve  a  a 
mission. 

Held,  that  due  execution  of  the  will  must  be 
sumed.— (7^  v.  Awry,  ca.  (It.)— 81  L.  B.  Ir.  1 

iNOOBPOBAnOK— 

60.  Oodiea  — Zetfsfi.- The  testatrix  tiw 
before  her  death  wrote  two  letters,  on^  addRswd  b 
friend,  with  directions aa  to  certain  artkdsstovki 
she  had  aiOxed  the  namea  of  doneea.  and  the  othal 
her  executor.  In  the  latter,  whidi  was  dntrsMs 
as  a  oodidl,  she  mentioned  having  writtsn  the  ftj 
letter. 

Held,  that  the   second  letter  constiinted  s  isl 
codicil,  and  incorporated  the  first  letta.— Synei  t 
Apphbeit  p.n.  ft  a.d.— 67  L.  T.  699. 
Pbobatb — 

61.  ^(fmitaiifral^on  de  bonis  non—Dsott  1/ 
far^Aheenee  of  reMuary  hffoiee^Orant  to 
26^a(M.— Where,  by  the  certifloate  of  the  ebkC 
in  an  administration  action,  it  appeared  that  fiMn 
no  residuary  estate,  and  several  letters  had  Iwb 
to  the  residuary  legatee  in  Oanada  asking  Ua 
renounce,  the  court  granted  admlnistratioa  eb 
non  to  a  spedfio  l^gstee,  without  requiiiiig 
citation  of  the  rtsiduary  legatee.— /a  the  Qeoit 
WUde,  F.D.  ft  4.0.  400—13  P.  D.  1 ;  57  L.  J.  P.  Al 
A«7;  67L.T.  815. 

68.  nUffihle  word-^Parol  widenee.^L 
executed  a  will,  which  was  found  with  the  wrf 
"  one  "  written  in  the  place  of  another  woid.  Ika 
was  no  evidence  to  show  when  the  slteniioB«i 
made,  and  the  original  word  was  m^gtble.-/*!^ 
V.  Cancer  Boepikd,  pj>.  ft  a.d. — 57  L.  T.  6(XL 

63.  Midahe^AmendmmU.—A  draft  willivAjr 
executed,  bequeathing  (^alsr  aUa)  a  legate  to  tta 
Bristol  Boyal  Infirmary.  The  testator  ssbafMi^ 
executed  the  wiU,  in  which  by  mistake  io  tiMflfmt- 
ment  the  legacy  was  given  to  the  BMi  Bo^ 
Infirmary 

The  court,  on  proof  that  there  was  no  lodi  ii^ 
tion  as  the  last-mentioned,  granted  pratati  of  thi 
wiU,  with  the  word  "Bristol"  soMtotid  fe 
•<  British.'— /n  the  Chode  of  BaeheU,  p.d.  A  iJ-  ^ 
— 13P.D.7;  57  L.  J.  P.  D.  ft  A.  6;  5«LT.» 

64.  Two  waU-'Foreign  wa—Qrani  to  h^ 
etoeeutor.^  An  English  teatator  died  inBdgba. 
having  there  made  a  will  in  English  loni(Ui|KMa| 
of  his  English  esUte,and  a  wiU  in  BdglsBfoim  ttfoi| 
ing  of  his  property  in  Belgium.  The  ezesntorivpflbw 
by  the  Belgian  wHl  having  renonnoed  sad  0on*[|^ 
to  the  present  application,  the  oonxt  oa  wtm 
granted  probate  of  the  two  wills,  ss  ^of^^ 
sUtuting  the  last  wiU  of  the  deceased,  to  1m  Bjgw 
executor.— in  the  Qoode  o/ JWftw,  ?.». «  aa  Jc*- 
18  P.  D.  808  ;  57  L.  J.  P.  D.  ft  A.  18. 

Bbtogation— 

65.  PuplicaUwUU^Pneumptiono/didn^^ 
Where  a  will  is  executed  in  duplicate,  Uw  t^ 
retaining  only  one  copy,  which  is  not  foond  aW jj 
death,  it  wiU  be  presumed  that aneh dnphcstef" 
destroyed  tmimo  revooandk—  /«m^  ^«  «*•* 
p.D.  ft  A.D. — 58  L.  T.  60. 

Seealao  AiMnnsTBATioK,  10,16-l8;Bo»;D«M 

DivoRoi,  14  I  EsTOPPSi^  8 ;  B?iMirci,  16,  y  J^ 

sionoN,  1 ;  Powxm  op  Appowtmiht,  6,  6 ;  itw"*" 

Dtrrr ;  Sbxtlbmsmt,  11 ;  Tbvstsb,  7. 
WINDnrG  UP.—  See  Btjudwo  Socutt,  5 ;  OwffJ^' 

14,  16,  38—44 ;  Costs,  10,  S3 ;  BsaD^  6;  J^vnc^ 

5  ;  JuBiSDiorioK,  3 ;  PkAcnci,  18. 
WBEOE.— See  Shippino,  35. 
WRIT.— See  Oosis,  60 ;  Phachcb,  45-5«. 
[th^  bud.] 


f 


3  bias  Qba  511  sia 


